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3) W hether th e  o f fe n s e  about which th e  c h i l d  w i l l  t e s t i f y  
c o n s t i t u t e s  c r im i n a l  o r  a n t i s o c i a l  conduct a g a in s t  th e  

c h i l d  o r  a person w i t h  whom th e  c h i l d  had a c lo s e  
e m o t io n a l  r e l a t i o n s h i p  and, i f  such conduct c o n s t i t u t e d  
a p h y s ic a l  o r  s e x u a l a s s a u l t ,  i t ' s  d u r a t io n  and th e  
e x te n t  o f  th e  p h y s ic a l  and e m o t io n a l  i n j u r y  th e r e b y  
caused.

4) The c h i l d ' s  c u s t o d ia l  s i t u a t i o n  and th e  a t t i t u d e  o f
o th e r  household  members to  th e  e v e n ts  about w hich  th e  
c h i l d  w i l l  t e s t i f y  in  th e  u n d e r ly in g  p ro c e e d in g .

5) The c h i l d ' s  f a m i l i a l  and e m o t io n a l  r e l a t i o n s h i p  t o  th e  
d e fe n d a n t  in  th e  u n d e r ly in g  p ro c e e d in g .

6) The c h i l d ' s  b e h a v io r  a t  o r  r e a c t io n  to  th e  p re v io u s
in t e r v ie w s  c o n c e rn in g  th e  ev e n ts  in v o lv e d .

7) W hether th e  c h i l d  blames h im s e l f  o r  h e r s e l f  f o r  th e
e v e n ts  in v o lv e d  o r  has e v e r  been t o l d  by any person no t  
to  d is c lo s e  ther ; w heth er th e  c h i l d ' s  p r i o r  r e p o r t s  to  

a s s o c ia te s  o r  a u t h o r i t i e s  o f  th e  e v e n ts  have been 
d is b e l ie v e d  o r  no t a c te d  upon; and th e  c h i l d ' s
s u b je c t iv e  b e l i e f  re g a rd in g  what consequences to
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h im s e l f  o r  h e r s e l f ,  o r  persons w i t h  whom th e  c h i l d  has 
a c lo s e  e m o t io n a l  r e l a t i o n s h i p ,  w i l l  ensue f o r  
p r o v id in g  te s t im o n y .

8) W hether th e  c h i l d  m a n ife s ts  o r  has m a n ife s te d  symptoms 
a s s o c ia te d  w i t h  p o s t - t r a u m a t ic  s t r e s s  d is o r d e r  o r  o th e r  
m e n ta l d is o r d e r s ,  o r  o th e r  e m o t io n a l  o r  p s y c h o lo g ic a l  
i n j u r y ,  in c l u d i n g ,  w i th o u t  l i m i t a t i o n ,  r e - e x p e r ie n c in g  
th e  e v e n ts ,  f e a r  o f  t h e i r  r e p u t a t i o n ,  w i t h d r a w a l ,  
r e g r e s s io n ,  g u i l t ,  a n x i e t y ,  s t r e s s ,  n ig h tm a re s ,  
e m ir e s is ,  la c k  o f  s e l f  esteem , mood changes, co m pu ls ive  
b e h a v io rs ,  school p ro b lem s , d e l in q u e n t  o r  a n t i s o c i a l  
b e h a v io r ,  pho b ias  o r  changes in  in t e r p e r s o n a l  
r e l a t i o n s h i p s .

9) Vhe number o f  s e p a ra te  i n v e s t i g a t i v e  and j u d i c i a l  
p ro ceed in g s  a t  which th e  c h i l d ' s  te s t im o n y  may be 
r e q u i r e d ,  th e  l i k e l y  le n g th  o f  t im e  u n t i l  th e  l a s t  o f  
such p ro c e e d in g s ,  and th e  m en ta l o r  e m o t io n a l  s t r a i n  
a s s o c ia te d  w i t h  k e ep in g  th e  c h i l d 'r r e c o l l e c t i o n  o f  th e  

e v e n ts  w itn e s s e d  f r e s h  f o r  t h a t  p e r io d  o f  t im e .

10) W hether a v id e o ta p e  d e p o s i t io n  o r  a l t e r n a t i v e  methods 
f o r  p r e s e n t a t io n  o f  th e  c h i l d ' s  te s t im o n y  w ould  reduce  
th e  m en ta l o r  e m o tio n a l  s t r a i n  o f  t e s t i f y i n g  and
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w.._cher th e  p ro ced ure  cou.ld be used to  redu ce  th e  

number o f  t im e s  th e  c h i ld  w i l l  be r e q u ir e d  t o  t e s t i f y .

S e c t io n  V I :  A .S .  1 2 .5 0 .2 2 0  s h a l l  re a d :  C h i ld  v id e o
d e p o s i t io n s  o r  o th e r  a l t e r n a t i v e  methods f o r  p r e s e n t a t io n  o f  
te s t im o n y ;  how conducted .

a) In  i t s  o rd e r  f o r  v id e o ta p e d  d e p o s i t io n  o r  o th e r
a l t e r n a t i v e  methods to  p re s e n t  te s t im o n y  u nd er A. S.
1 2 .5 0 .2 1 0  th e  c o u r t  s h a l l  seek to  en s u re :

1) t h a t  th e  d e p o s i t io n  i s  ta k e n  i n  a way which
m in im ize s  th e  c h i l d ' s  m e n ta l  and e m o t io n a l  s t r a i n ;

2) t h a t  th e  method re c o rd e d  o f  th e  te s t im o n y  conveys 
to  th e  v ie w e r  im p ress io n s  as n e a r ly  i d e n t i c a l  as 
p o s s ib le  to  those th e  v ie w e r  would r e c e iv e  in
o b s e rv in g  th e  c h i l d ' s  te s t im o n y  in  p e rso n ; and

3) t h a t  th e  d e fe n d a n t  has th e  a p p r o p r ia t e  and
adequate  o p p o r tu n i ty  to  c ro s s -e x a m in e  th e  c h i l d
th ro u gh  d e fe n s e  c o u n s e l.

b) In  d is c h a r g in g  i t s  o b l ig a t io n s  under t h i s  s e c t io n ;  th e
c o u r t  s h a l l  c o n s id e r :

( C o n t i n u e d )
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1) s c h e d u lin g  th e  v id e o ta p in g  o r  o th e r  a l t e r n a t i v e
methods to  p re s e n t  te s t im o n y  on a d a te  when th e  
c h i l d ' s  r e c o l l e c t i o n  i s  l i k e l y  to  be f r e s h  and a t  
a t im e  o f  day when th e  c h i l d ' s  en erg y  and 
a t t e n t i o n  span a re  g r e a t e s t ;

2) s c h e d u lin g  th e  p ro ced u re  in  a room w hich  p ro v id e s  
adequate  p r iv a c y ,  freedom  from d i s t r a c t i o n s ,  
i n f o r m a l i t y  and c o m fo r t  a p p r o p r ia te  to  th e  c h i l d ' s  
d e v e lo p m e n ta l  age l e v e l ;

3) o rd e r  a re cess  w henever th e  e n e rg y ,  c o m fo r t  o r
a t t e n t i o n  span o f  th e  c h i l d  w a r r a n ts ;

4) d e te rm in e  t h a t  th e  c h i l d  u n d ers ta n d s  t h a t  i l  i s
wroni, v-o t e l l  a l i e  and w i l l  t e s t i f y  t r u t h f u l l y  i f  
th e  c h i l d ' s  d e v e lo p m e n ta l l e v e l  and v e r b a l  s k i l l ' . 1 
a re  such t h a t  a d m in is t r a t io n  o f  an o a th  o r
a f f i r m a t i o n  in  th e  u s u a l form would be 
in a p p r o p r ia t e ;

5) b e fo re  q u e s t io n in g  by th e  p a r t i e s  b e g in s ,  a t te m p t  
to  p la c e  th e  c h i l d  a t  e a s e , e x p la in  to  th e  c h i l d  
th e  purpose o f  th e  p ro ced u re  and i d e n t i f y  a l l
p e r s o n s  a t t e n d i n g ;

’o n t i n u e d )
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6) a l lo w  any q u e s t io n e r  to  have an a d v is o r  to  a s s is t  
th e  q u e s t io n e r  and, upon p e rm is s io n  o f  th e  ju d g e , 
to  conduct th e  q u e s t io n in g  so lo ng  as t h i s  
i n d i v i d u a l  would be b e n e f i c i a l  in  a s s i s t in g  th e  
c h i l d  in  t h e i r  te s t im o n y .

7) s u p e rv is e  th e  s p a t i a l  a rran gem ents  o f  th e  room in  
th e  l o c a t i o n ,  movement and d ep o rtm en t o f  a l l
persons in  a t te n d a n c e ;

8) a l lo w  th e  c h i l d  to  t e s t i f y  w h i le  s i t t i n g  on th e  

f l o o r ,  on th e  p la t f o r m ,  on an a p p r o p r i a t e l y  s iz e d  
c h a i r  o r  on th e  la p  o f  a t r u s t e d  a d u l t ,  w hich  may 
in c lu d e  th e  g u a rd ia n  ad l i t e m ,  o r  w h i le  moving 
about th e  room w i t h i n  th e  range o f  th e  v i s u a l  and 
au d io  re c o r d in g  equ ipm ent o r  o th e r  e l e c t r o n i c  
equipm ent u t i l i z e d ;

9) b a r  o r  t e r m in a te  th e  a t te n d a n c e  o f  anv person
whose presence is  no t n e c e s s a ry ,  o r  whose b e h a v io r
i s  d i s r u p t i v e  a n d /o r  u n d u ly  s t r e s s f u l  to  th e
c h i l d .  The c o u r t  mav a l lo w  a re a s o n a b le  number o f  
persons deemed by th e  c o u r t  s u p p o r t iv e  o f  th e
c h i l d  to  be "n ecessary"  f o r  any p ro ced u re  under 
A .S . 1 7 .5 0 .2 2 0 .
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10) a u t h o r iz e  th e  use o f  one-v/ay m ir r o r s  o r  o th e r  
p h y s ic a l  d e v ic e s  whereby q u e s t io n s  may be posed by 

p a r t i e s  to  th e  c h i l d  b u t  p ro v id e  a p h y s ic a l  s h ie ld  
o f  th e  c h i l d ' s  v i s u a l  c o n ta c t  w i t h  any o f  th e
p a r t i e s  i n  a t te n d a n c e  so as to  s a fe g u a rd  th e  c h i l '  
from  f u r t h e r  e m o t io n a l  harm o r  s t r e s s .

S e c t io n  V I I :  A .S .  1 2 .5 0 .2 3 0 .  The t r i a l  judge w i l l  d e te rm in e
th o se  p ersons o th e r  th an  th e  d i s t r i c t  a t t o r n e y ,  d e fe n d a n t ,  
c h i l d ' s  g u a rd ia n  ad l i t e m ,  and th e  d e fe n d a n t 's  a t t o r n e y  who may 
a t te n d  th e  v id e o ta p in g  o r  a l t e r n a t i v e  methods o f  o f  p r e s e n t in g  
th e  te s t im o n y .  The t r i a l  judge may a ls o  o r d e r  any o f  th e  p a r t i e s  
o r  o th e r  i n d i v i d u a l s  to  be o u ts id e  v i s u a l  o b s e r v a t io n  o f  th e  
c h i l d  i f  th e  t r i a l  judge d e te rm in e s ,  a f t e r  c o n s id e r in g  th e  

f a c t o r s  enum erated in  A .S .  1 2 .5 0 .2 1 0 ( c )  o r  o th e r  r e le v a n t  
f a c t o r s ,  t h a t  because o f  t h e i r  p resence  th e  c h i l d  may s u f f e r
e m o t io n a l  harm a n d /o r  w i l l  h in d e r  th e  c h i l d  in  r e c a l l i n g  r e le v a n t  
e v e n ts  and f a c t s .  The t r i a l  judge may o r d e r  t h a t  q u e s t io n s  to  
th e  c h i l d  be b ro a d c a s t  th ro u gh  th e  use o f  a one-way m i r r o r  a n d /o r  
o th e r  methods to  p r o t e c t  th e  c h i l d .

S e c t io n  V I I I :  A .S ,  1 2 .5 0 .2 4 0  s h a l l  re a d :  In  th e  e v e n t  th e  c o u r t
does n o t  a l lo w  v id e o ,  c lo s e d  c i r c u i t  t e l e v i s i o n  o r  o th e r  
a l t e r n a t i v e  p ro ced u res  to  p re s e n t  th e  c h i l d ' s  te s t im o n y ,  i t  may
o r d e r  a rran g em en ts  to  m in im iz e  th e  e m o t io n a l  h a rd s h ip  o f  th e
c h i l d ' s  te s t im o n y  in  open c o u r t  c o n s is t e n t  w i t h  A .S .  1 2 .5 0 .2 1 0 ;  
1 2 .5 0 .2 2 0 ;  and A .S .  1 2 .4 5 .0 4 8 .
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" R e la t in g  to  th e  T es tim o n y  o f  C h i ld r e n  i n  C r im in a l  P ro c eed in g s"
Reasons S u p p o r t in g  Enactm ent o f  th e  L e g i s l a t i o n :
L e g i s la t i o n  e n a c t in g  p ro c e d u re s  to  p r o t e c t  c h i l d  w itn e s s e s  i s  
n eces sary  due to  th e  h ig h  number o f  c r im i n a l  cases i n v o lv in g  
abused and n e g le c te d  c h i l d r e n .  The S t a t e  o f  A la s k a  has made 
s i g n i f i c a n t  s t r i d e s  i n  p r o s e c u t in g  i n d i v i d u a l s  who have abused 
c h i ld r e n .  Because o f  th e  in c re a s e  i n  c r i m i n a l  p r o s e c u t io n  o f  
c h i ld  abuse c a s e s ,  many c h i ld r e n  a re  now fa c e d  w i t h  th e  traum a o f  
a p p e a r in g  in  c o u r t  to  t e s t i f y  a g a in s t  th e  a b u s e r .  Because in  
most c h i l d  abuse cases th e  d e fe n d a n t  i s  r e l a t e d  t o  th e  c h i l d  o r  
i s  a s i g n i f i c a n t  a d u l t  i n  th e  c h i l d ' s  l i f e ,  th e  c h i l d  i s  p la c e d  
under e m o t io n a l  and m e n ta l  s t r e s s  as a w itn e s s  on b e h a l f  o f  th e  
s t a t e .

C u r r e n t l y ,  AS 1 2 .4 5 .0 4 7  a l lo w s  v id e o ta p in g  o f  young \ i c t i m s  o f  
se xu a l abuse. T h is  s t a t u t e  does n o t  a d e q u a te ly  ad d ress  th e  need 
to  p r o t e c t  c h i l d  w itn e s s e s  f o r  two re a s o n s . F i r s t ,  th e  s t a t u t e  
as w r i t t e n  i s  b e l ie v e d  to  be u n c o n s t i t u t i o n a l  by th e  s t a t e ' s  
l e g a l  community and i s  n o t  used by th e  D i s t r i c t  A t t o r n e y 's  o f f i c e  
because o f  th e  c o n s t i t u t i o n a l  p ro b lem s . The c u r r e n t  s t a t u t e  
s ta te s  th e  c o u r t  s h a l l  o rd e r  v id e o ta p in g  when re q u e s te d .  T h is  
s t r in g e n t  re q u ire m e n t  w i l l  n o t  meet c o n s t i t u t i o n a l  s ta n d a rd s  
because c irc u m s ta n c e s  s u rro u n d in g  a c r i m i n a l  case i n v o lv in g  a 
c h i ld  w itn e s s  must be d e c id e d  on a c a s e -b y -c a s e  b a s is ,  e . g . ,  in  
some cases a c h i l d  mav be a b le  t o  t e s t i f y  in  open c o u r t  i f  th e  
courtroom  i s  re a r ra n g e d  t o  accommodate th e  c h i l d .  Second,
AS 1 2 .4 5 .0 4 7  does n o t  meet th e  needs o f  c h i ld r e n  when c a l l e d  as 
w itn e s s e s  because i t  ad d resses  o n ly  cases where c h i ld r e n  have 
been s e x u a l ly  abused. The s t a t u t e  does n o t  p r o t e c t  c h i ld r e n  who 
a re  c a l l e d  as w itn e s s e s  in  p h y s ic a l  abuse c a s e s , c r im i n a l  n e g le c t



ca ses , h o m ic id e s , armed r o b b e r ie s ,  o r  o t h e r  c r im e s  com m itted  
where a c h i l d  may be c a l l e d  as a w itn e s s  in  a c r im i n a l  
p ro c e e d in g .  F i n a l l y ,  th e  c u r r e n t  s t a t u t e  a l lo w s  th e  t r i a l  judge  
no d i s c r e t i o n  o r  f l e x i b i l i t y  t o  c r a f t i n g  means o th e r  th a n  
v iu e o ta p in g  t o  accommodate th e  c h i l d  w i t n e s s .

Because c u r r e n t l y  t h e r e  i s  no s t a t u t e  b e in g  u t i l i z e d  t o  p r o t e c t  
c h i ld r e n  when c a l l e d  as w i tn e s s e s ,  c h i l d r e n  a re  fa c e d  w i t h  th e  
i n t i m i d a t i n g  and h o s t i l e  en v iro n m e n t o f  a c r im i n a l  co u rtro o m .

A n a ly s is  o f  Proposed HB 3 2 3 :

HB 323 , w h i le  p r o v id in g  an a l t e r n a t i v e  method t o  p r e s e n t  
c h i l d r e n 's  te s t im o n y  in  c r i m i n a l  p ro c e e d in g s ,  does n o t  a d e q u a te ly  
r e s o lv e  th e  p ro b lem . The proposed l e g i s l a t i o n  does n o t  go f a r  
enough in  e s t a b l i s h i n g  methods and p ro c e d u re s  n e c e s s a ry  to  
p r o t e c t  c h i ld r e n  from  e m o t io n a l  harm when t e s t i f y i n g  as w itn e s s e s  
in  c r im i n a l  p ro c e e d in g s .  I t  i s  th e  o p in io n  o f  th e  O f f i c e  o f  
P u b l ic  Advocacy t h a t  HB 323 should  be amended t o  ad d ress  a number 
o f  p r a c t i c a l  and l e g a l  problem s d is c u s s e d  b e lo w .

1. HB 323 a l lo w s  o n ly  f o r  th e  use o f  c l o s e d - c i r c u i t  
t e l e v i s i o n  as an a l t e r n a t i v e  method to  b ro a d c a s t  a c h i l d ' s  
te s t im o n y .  I t  i s  th e  p o s i t i o n  o f  th e  O f f i c e  o f  P u b l ic  Advocacy, 
t h a t ,  in  a d d i t io n  to  c l o s e d - c i r c u i t  t e l e v i s i o n ,  o th e r  methods 
should  be s t a t u t o r i l y  approved as a l t e r n a t i v e s  f o r  p r e s e n t in g  th e  
te s t im o n y  o f  c h i l d r e n .  I t  i s  recommended HB 323 be amended to  
in c lu d e  a c a t c h - a l l  p hrase  a l lo w in g  o th e r  a l t e r n a t i v e  methods 
approved by th e  c o u r t  on a c a s e -b y -c a s e  b a s is .  I t  i s  a ls o  
recommended t h a t ,  among th e  a l t e r n a t i v e  methods a v a i l a b l e  f o r  th e  
p r e s e n t a t io n  o f  c h i l d r e n 's  te s t im o n y ,  th e  c o u r t  be a u th o r iz e d  to  
use c lo s e d  c i r c u i t  T . V . ,  v id e o ta p e ,  one-way m i r r o r s ,  d i v i d e r s  o r  
to  re a r ra n g e  th e  courtroom  from i t s  t r a d i t i o n a l  s e t t i n g  to  
accommodate th e  c h i l d  w i tn e s s .
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2. HB 323 needs to  r e q u i r e  th e  c o u r t  t o  c o n s id e r  and make 
f in d in g s  as to  why a l t e r n a t i v e  methods o f  p r e s e n t in g  a c h i l d ' s  
te s t im o n y  a re  n e ces sary  in  each i n d i v id u a l  c a s e . W ith o u t  
s p e c i f i c  f in d in g s  in  i n d i v i d u a l  c a s e s ,  t r i a l  c o u r t  o rd e rs  
e s t a b l i s h i n g  a l t e r n a t i v e  methods f o r  a c h i l d ' s  te s t im o n y  a:- " 
s u b je c t  t o  r e v e r s a l .  I t  i s  im p o r ta n t  t h a t  any s t a t u t e  e la b o r a t e  
th e  v a r io u s  f a c t o r s  w hich  should  be c o n s id e re d  by a t r i a l  c o u r t  
in  re a c h in g  a c o n c lu s io n  t h a t  a l t e r n a t i v e  methods t o  p r e s e n t  a 
c h i l d ' s  te s t im o n y  a re  w a r ra n te d .

3. C u r r e n t l y ,  HB 323 seems to  have a r b i t r a r i l v  s e le c t e d  th e  
age 1j as to  when a c h i l d  as a w itn e s s  mav be a l lo w e d  to  t e s t i f y  
by th e  use o f  c l o s e d - c i r c u i t  t e l e v i s i o n .  I t  is  th e  
recom mendation o f  th e  co m m ittee  t h a t  th e  age 16 be s e le c t e d .

4. The O f f i c e  o f  P u b l ic  Advocacy f e e l s  s t r o n g ly  t h a t  a 
g u a rd ia n  ad l i t e m  should  a ls o  have s ta n d in g  to  re q u e s t  th e  c o u r t  
c o n s id e r  a l t e r n a t i v e  methods to  p r e s e n t in g  a c h i l d ' s  te s t im o n y  in  
c r im in a l  c a ses . The use o f  a g u a rd ia n  ad l i t e m  w i l l  en su re  t h a t  
th e  c h i l d  has an in d e p en d en t a d v o ca te  and t h a t  th e  c o u r t  i s  f u l l y  
a p p r is e d  in  each and e v e ry  case o f  th e  need f o r  p r o t e c t i v e  
measures re g a r d in g  a c h i l d ' s  te s t im o n y .  By n o t  e s t a b l i s h i n g  th e  
ap p o in tm en t o f  a g u a rd ia n  ad l i t e m  f o r  a c h i l d  w i t n e s s ,  a c h i l d ' s  
i n t e r e s t s  may n o t a lw ays be f u l l y  ad vo ca ted  when th e  i n t e r e s t s  o f  
a c h i l d  c o n f l i c t  w i t h  th e  t r i a l  s t r a t e g y  o f  th e  D i s t r i c t  
A t to r n e y .  (See November 1987 Am erican Lawyer a r t i c l e ,  a t t a c h e d . )  
T h is  i s  n o t a c r i t i c i s m  o f  D i s t r i c t  A t t o r n e y s '  o f f i c e s ,  b u t  
r a t h e r  a r e f l e c t i o n  o f  th e  r e a l i t y  o f  c r im i n a l  p ro c e e d in g s .  I t  
i s  e s s e n t i a l ,  i f  we t r u l y  w ish to  p r o t e c t  th e  b e s t  i n t e r e s t s  o f  a 
c h i l d  w i tn e s s ,  to  g iv e  s ta n d in g  to  th e  g u a rd ia n  ad l i t e m  to  
in d e p e n d e n t ly  r e p r e s e n t  th e  c h i l d ' s  i n t e r e s t s .

5 . The O f f i c e  o f  P u b l ic  Advocacy b e l ie v e s  t h a t  th e  HB 323 
la n g u ag e , w hich  s t a t e s  "o n ly  th e  a t t o r n e y s  mav Q u e s tio n  th e  
c h i l d " ,  may be u n c o n s t i t u t i o n a l .  T h is  p hrase  may c r e a t e



c o n s t i t u t i o n a l  problem s due to  th e  f a c t  t h a t  some c r im in a l  
d e fe n d a n ts  w i l l  r e p r e s e n t  th em se lves  p ro  p e r .  The O f f i c e  o f  
P u b l ic  A dvocacy 's  s u b s t i t u t e  l e g i s l a t i o n  would address  th e s e  
s i t u a t i o n s  by a l lo w in g ,  in  a d d i t io n  to  v id e o  and c l o s e d - c i r c u i t  
t e l e v i s i o n ,  th e  use o f  m ir r o r s  and o th e r  p h y s ic a l  d iv i d e r s  to  
s e p a r a te  th e  d e fe n d a n t  from th e  c h i l d  w i t n e s s .  I t  i s  recommended 
t h a t  t h i s  language be m o d if ie d  o r  e l i m i n a t e d .

6. HE 323 would r e p e a l  AS 1 2 .4 5 .0 4 8  w hich  c u r r e n t l y  a l lo w s  
th e  c o u r t  to  e x c lu d e  th e  p u b l ic  d u r in g  th e  te s t im o n y  o f  c h i ld r e n  
who a re  v ic t im s  o f  s e x u a l abuse. I t  i s  recommended t h a t  t h i s  
s t a t u t e  n o t be re p e a le d  as i t  may be a p p r o p r ia t e  in  some ca ses .

The O f f i c e  o f  P u b l ic  Advocacy b e l ie v e s  a more d e t a i l e d  and 
com prehensive s t a t u t e  i s  n eces sary  to  a d e q u a te ly  p r o t e c t  c h i ld  
w itn e s s e s  in  c r im i n a l  p ro ceed in g s  and to  ensure  th e  d e fe n d a n t 's  
c o n s t i t u t i o n a l  r i g h t s  a re  n o t v i o l a t e d .  G iven th e  im p o r ta n t  
c o n s t i t u t i o n a l  c o n s id e r a t io n s  in v o lv e d ,  th e  O ff?  :e o f  P u b l ic  
Advocacy recommends a s u b s t i t u t e  b i l l  w hich  a l lo w s  th e  c o u r t ,  on 
a c a s e -b y -c a s e  b a s is ,  to  assess a l t e r n a t i v e  methods n ec e s s a ry  to  
p r o t e c t  th e  b e s t  i n t e r e s t s  o f  th e  c h i l d  w i tn e s s .  The s u b s t i t u t e  
s t a t u t e  sh o uld  a l lo w  th e  c o u r t  a broad range o f  o p t io n s  so t h a t  
th e  t r i a l  c o u r t  may s e le c t  an a l t e r n a t i v e  method which has th e  
l e a s t  im pact upon th e  d e fe n d a n t 's  c o n s t i t u t i o n a l  r i g h t s .
A tta c h e d  is  a d r a f t  o f  a proposed s u b s t i t u t e  b i l l  th e  O f f i c e  o f  
P u b l ic  Advocacy re q u e s ts  be re v ie w e d .

A ttachm ents

- 4 -
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Guarding Kids’ Rights 
At Preschool Trial
[ /“ or Gregory Mooney, 
P p o u c  or the toughest 
U challenges of his work 
as counsel to ilie ehiKlren 
in (lie McMurliii I’reschool 
molesiation case has been 
maintaining his compo­
sure. “ To hear the kids 
testily is hard ,"  says 
Mooney, 43, a partner at 
l.os Angeles's Ibur-lawyer 
Karp &. Mooney.

Although most of the 
children managed to get 
through their testimony, 
says Mooney, “ I was 
breaking down and cry­
ing." The defendants, 
Raymond Hockey and 
Peggy McMarlin Hockey, 
are charged with having 
sexually abused 14 chi1- 
dren at the now-defunct 
preschool in Manhattan 
Bench, California.

Mooney has been repre­
senting the children and 
their families pro b o n o  
since late 1984. lie became 
involved through his wile, 
the executive d iiec to rof a 
counseling center where 
many of the children 
sought treatment.

The families in the Me- } 
Marlin case called on 
Mooney for help when 
(hey found that their inter­
ests sometimes conflicted 
with those of the prosecu­
tion. "A  prosecutor might 
feel that he would just as 
soon have the kid, eyeball- 
lo-eyeball in front of the 
jury , break down on the 
s tand ,"  says Mooney.

In preliminary hearings, 
Mooney acted on the be­
half of 11 of the child wit­
nesses to quash subpoenas 
from the defense. I le also 
obtained protective orders 
denying the prosecution 
access to psychiatric and 
school records and pre­
venting both sides from 
asking questions that in­
vade privacy, *

At the trial, which began 
last August and is expected 
to Iasi more than a year,
Mooney has standing to 
raise evidentiary objec­
tions. Thus far lie lias rep­
resented one of the 13 
witnesses scheduled to 
appear. — S u sa n  A d m its  

a n d  C ariad H a y e s

m k W ,

I I A  '1 l l l i  A M I i l U C A N  L A W V I i l lI 1 U N O V I- .M ll l. l t  l'?87
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[457 US 596]
G L O B E  N E W S P A P E R  C O M P A N Y , A p p e lla n t 

v
S U P E R IO R  C O U R T  F O R  T H E  C O U N T Y  O F  N O R F O L K

457 U S  596, 73 L  E d  2d 248 , 102 S C t 2613

[N o . 8 1 -6 1 1 ]

A rg u e d  M a rc h  29, 1982. D ec id ed  J u n e  23, 1982.

D e c is io n : S ta te  s ta tu te  w h ic h  re q u ire s , u n d e r  a l l  c irc um s ta n ce s , e x c lu s io n  
o f  press and  g e n e ra l p u b lic  f r o m  c o u r tro o m  d u r in g  te s tim o n y  o f m in o r  
v ic t im  in  sex-o ffense t r ia l ,  h e ld  v io la t iv e  o f  F ir s t  A m e n d m e n t.

SU M M A RY

A  new spape r p u b lis h e r  in  th e  B o s to n  m e tro p o l i ta n  a re a  sou gh t a dm iss io n  
to  th e  c o u r tro o m  d u r in g  a t r ia l  o f  a  d e fe n d a n t ch a rg e d  w ith  th e  rape o f  
th re e  m in o r  g ir ls , b u t th e  M a ssa ch u se tts  t r ia l  c o u r t o rd e re d  th e  e x c lu s io n  o f  
th e  press a nd  p u b lic  f ro m  th e  c o u r tro o m  in  re lia n c e  on  a M assachuse tts  
s ta tu te  p ro v id in g  fo r  e x c lu s io n  o f  th e  g e n e ra l p u b lic  f ro m  t r ia ls  o f  spec ifie d  
se xu a l o ffenses in v o lv in g  a v ic t im  u n d e r  th e  age o f  18. T h e  p u b lis h e r  
c h a lle n g e d  th e  e x c lu s io n  o rd e r, a n d  u l t im a te ly ,  a f te r  th e  t r ia l  had  re s u lte d  
in  th e  d e fe n d a n t’s a c q u it ta l,  th e  S u p re m e  J u d ic ia l C o u r t o f  M assachuse tts  
c o n s tru e d  th e  M a s s a c h u s e t t ^ ta tu te -  as re q u ir in g , u n d e r  a l l  c irc um s ta n ce s , 
th e  e xc lu s io n  o f  th e  press a nd  p u b lic 'd u r in g  th e  te s t im o n y  o f  a m in o r ’ v ic t im  
in  a sex-o ffense t r ia l  (423 N E 2 d  773).

O n appea l, th e  U n ite d  S ta te s  S u p re m e  C o u r tvr,eyensed; In  an  o p in io n  b y  
B r e n n a n , J ., jo in e d  b y  W h i t e , M a r s h a l l , B L l c k M U ^ a n d  P o w e l l . JJ ., i t  
was h e ld  th a t  th e  M assachuse tts  s ta tu te , as co n s tru e d  b y  th e  M assachuse tts  
S up rem e  J u d ic ia l C o u r t, v io la te d  th e  F ir s t  A m e n d m e n t as a p p lie d  to  th e  
s ta te s  th ro u g h  th e  F o u r te e n th  A m e n d m e n t, a nd  th a t  th e  s ta tu te  co u ld  n o t 
be ju s t i f ie d  on  th e  bas is  o f  e i th e r  th e  s ta te ’s in te re s t in  p ro te c t in g  m in o r  
v ic t im s  o f  sex c r im e s  fro m  fu r t h e r  t r a u m a  and  e m b a rra s sm e n t o r  its  
in te re s t in  e n c o u ra g in g  such  v ic t im s  to  com e fo r  va rd  and  te s t i fy  in  a 
t r u t h f u l  a nd  c re d ib le  m an n e r.

O ’C o n n o r , J ., c o n c u r r in g , em phas ized  th a t  th e  m a jo r i t y ’s de c is ion  ca r r ie s  
no  im p lic a t io n s  o u ts id e  th e  c o n te x t o f  c r im in a l t r ia ls .

B r ie fs  o f  C ounse l, p  1452, in f r a .
248



B u rg e r ,  Jh. J ,,  joined by R e h n q u is t ,  J., dissenting, expressed the view 
hat th e  s ta tu te  did not violate the F irs t  A m endm ent in light of a balancing 
■f the competing in terests  of the  media for in s tan t  access to a sex-offense 
rial aga inst  the in terests  of the s ta te  in protecting child rape victims from 
he t rau m a  of public testimony.

S te v e n s , J.,  d is s e n tin g , exp ressed  th e  v ie w  th a t  th e  appea l sh o u ld  have  
:een d ism issed  beca • th e  ch a lle n g e d  s ta tu te , as co n s tru e d  b y  th e  s ta te ’s 
lig h e s t c o u r t ,  h ad  n e v e r been a p p lie d  in  a l iv e  c o n tro v e rs y , th e  g o v e rn in g  
ta te  la w  b e in g  m a te r ia l ly  changed  a f te r  th e  t r ia l  c o u r t ’s o rd e r had  e x p ire d  
>y its  ow n  te rm s .
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fen se  t r i a l  o f the  press and  general public d u rin g

G LO B E N E W S P A P E R  CO. v S U P E R IO R  CO U RT
457 US 596. 73 L Ed 2d 248. 102 S Ct 2613

T O T A L  C L IE N T -S E R V IC E  L I B R A R Y *  R E F E R E N C E S  

75 A m  J u r  2d, T r ia l  § 33
F e d e ra l P ro ce d u re , L  Ed , C r im in a l P ro ce d u re  §§22 :805 , 

22 :807
1 A m  J u r  T r ia ls  303 , C o n t r o l l in g  T r ia l  P u b l ic i ty  
USCS , C o n s t i tu t io n , 1s t A m e n d m e n t 
U S  L  Ed D iges t, C o n s t i tu t io n a l L a w  § 944 
L  E d  In d e x  to  A n n o s , F re edo m  o f  Speech , P ress, R e lig io n , and  

A ssem b ly ; P u b lic  T r ia l  
A L R  Q u ic k  In d e x , F re e do m  o f  Speech a n d  Press; P u b lic  T r ia l  
F e d e ra l Q u ic k  In d e x , F re e d o m  o f  Speech and  P ress; P u b lic  

T r ia l  •

A N N O T A T IO N  R E F E R E N C E S

Federal constitutional righ t to public tr ia l in crim inal case. 61 L Ed 2d 1018.
W hat circum stances render civil case, or issues arising therein, moot so as to 

preclude Suprem e C ourt’s consideration of th e ir m erits. 44 L Ed 2d 745.
The Suprem e Court and the right of free speech and press. 93 L Ed 1151, 2 L Ed 

2d 1706, 11 L Ed 2d 1116, 16 L Ed 2d 1053, 21 L Ed 2d 976.
Right of accused to have press or o ther media representatives excluded from 

crim inal trial. 49 ALR3d 1007.
Validity and construction of constitution or sta tu te  authorizing exclusion of 

public in sex offense cases. 39 ALR3d 852.
Exclusion of public during crim inal trial. 48 ALR2d 1436.

249



U.S. SU P R E M E  C O U R T  R EPO RTS 73 L Ed 2d

the testim ony of a m inor victim in a sex- 
offense tr ia l v iolates the F irst Am end­
m ent, th e  s ta tu te  not being justified on 
the basis of e i th e r  the  sta te 's  in terest in 
p ro tecting  m inor victim s of sex crim es 
from fu rth e r  tra u m a  and em barrassm ent 
or its in te re s t in encouraging such vic­
tim s to come forw ard and testify in a 
tru th fu l and cred ib le m anner. (Burger, 
Ch. J ., and  R ehnquist, J „  dissented from 
th is holding.)

A p p e a l a n d  E r r o r  § 1662 — m o o tn e ss  
— c h a lle n g e  to  v a lid ity  o f s ta te  
s t a tu te  r e s t r ic t in g  access  to  c r im i­
n a l  t r ia ls

2. T he fact th a t  a s ta te  cou rt’s o rder 
requ iring  th e  exclusion of the press and  
general public from  a rape tria l pu rsu ­
a n t to a  s ta te  s ta tu te  expired w ith  the  
com pletion of th e  tr ia l a t which th e  
defendan t was acqu itted  does not ren d e r 
moot a  challenge to the  validity of th e  
s ta tu te  by a  new spaper publisher th a t  
had sough t access to  th e  tria l, the  con­
troversy  being capable of repetition, ye t 
evading review, since it can reasonably  
be assum ed th a t  th e  publisher, whose 
new spaper serves a large m etropolitan  
area , will som eday be subjected to a n ­
o th e r  o rder re ly ing  on the challenged 
s ta tu te , and because crim inal tr ia ls  a re  
typically  of sh o r t duration . (Stevens, J ., 
d issented  from  th is  holding.)

C o n s ti tu t io n a l  L a w  §§ 925, 961 — F ir s t  
A m e n d m e n t — r ig h ts  n o t en u -_  
m e ra te d  —

3. The F irs t A m endm ent is broad 
enough to encom pass those righ ts th a t, 
while not unam biguously  enum erated  in

the very  term s of the  A m endm ent, a re  
nonetheless necessary to the enjoym ent 
of o th e r  F irst A m endm ent rights.

C o n s ti tu t io n a l  L aw  § 944 — fre ed o m  
o f  sp e e c h  a n d  p re s s  — ac ce ss  to  
c r im in a l  tr ia ls

4. U nderly ing the F irst A m endm ent 
righ t of access to crim inal tr ia ls  is the 
com mon understand ing  th a t  a m ajor 
purpose of th a t A m endm ent was to pro­
tect th e  free discussion of governm ental 
affairs; w hether th» F irs t A m endm ent 
rig h t o f access to crim inal tria ls  can be 
restric ted  in the con tex t of any particu ­
la r  crim inal tr ia l, such as a m urder tr ia l 
or a  rape  tr ia l, depends not on the h is­
to rical openness of th a t type of crim inal 
tr ia l b u t ra th e r  on th e  s ta te  in te rests  
asserted ly  supporting  th e  restriction .

C o n s ti tu t io n a l  L aw  § 944 — fre e d o m  
o f  sp e e c h  a n d  p re s s  — r ig h t  o f  
a c c e s s  to  c r im in a l  tr ia ls

5. A lthough the rig h t o f access to c rim ­
ina l tr ia ls  is o f constitu tional s ta tu re , it 
is no t absolute; b u t th e  circum stances 
u n d er w hich th e  press an d  public can be 
barred  from  a crim inal tr ia l a re  lim ited, 
and  th e  s ta te 's  justifica tion  in  denying 
access m ust be a weighty one; w here th e  
s ta te  a ttem p ts  to  deny the  rig h t of access 
in  o rder to inh ib it th e  disclosure of sensi­
tive in form ation, it m ust be shown th a t 
th e  denial is necessitated  by a  com pel­
ling governm ental in te rest, and is nar- 
-owly ta ilo red  to serve th a t  interet,., b u t
m ita tio n s  on the rig h t of access th a t  

resem ble "tim e, place, and m an n er"  re ­
stric tions on protected speech would not 
be subjected to such s tr ic t sc ru tiny ..

SYLLABUS BY REPORTER OF DECISIONS
Appellee M assachusetts tr ia l court, re ­

lying on a  M assachusetts s ta tu te  provid­
ing for exclusion of the general public 
from  tr ia ls  o f specified sexual offenses 
involving a victim  under the age of 18, 
ordered th e  exclusion of the press and  
public from th e  courtroom  du rin g  th e  
tr ia l of a defen d an t charged w ith rape of 
th ree  m inor g irls. A ppellant new spaper
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pub lisher challenged th e  exclusion order, 
and  ultim ately , a f te r  th e  tr ia l had  re ­
su lted  in the defendan t’s acqu itta l, th e  
M assachusetts Suprem e Jud ic ia l C ourt 
construed the  M assachusetts s ta tu te  as 
requiring , under all circum stances, the  
exclusion of the press and public du rin g  
the  testim ony of a m inor victim  in a sex- 
offense tria l.
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Held:
1. T he fac t th a t  th e  exclusion order 

exp ired  w ith  com pletion  o f th e  tr ia l a t 
w hich th e  d e fe n d a n t was acqu itted  does 
not ren d e r th e  con troversy  m oot w ithin 
th e  m ean in g  o f A rt III. T he controversy  
is "cap ab le  o f  rep e titio n , ye t evading 
rev iew ," s ince  it can  reasonab ly  be as­
sum ed  th a t  a p p e lla n t will som eday be 
sub jected  to a n o th e r  o rd er re ly ing  on th e  
M assach u se tts  s ta tu te  an d  since crim inal 
tr ia ls  a re  ty p ica lly  o f sh o rt d u ra tion .

2. T he M a ssac h u se tts  s ta tu te , as con­
s tru e d  by th e  M assach u se tts  S uprem e 
Ju d ic ia l C ourt, v o la tes th e  F irs t A m end­
m e n t as ap p lied  to th e  S ta te s  th rough  
th e  F o u rte e n th  A m endm ent.

(a) To th e  e x ta n t th a t  th e  F irst 
A m en d m en t em brai_-s a  r ig h t o f access 
to  c r im in a l tr ia ls ,  i t  is to en su re  th a t  the  
c o n s titu tio n a lly  p ro tec ted -"d iscussion  of 
g o v e rn m e n ta l a ffa irs” is an  inform ed 
one. T he r ig h t o f access to  crim inal trials 
in  p a r tic u la r  is p ro p erly  afforded protec­
tion  by th e  F irs t  A m endm en t bo th  be­
cause  such tr ia ls  have historic- lly been 
open to  th e  p ress an d  public an d  because 
such rig h t o f access p lays a  p a rticu la rly  
significant ro le  in  th e  function ing  o'f the 
ju d ic ia l p rocess an d  th e  g o v ernm en t as a 
w hole.

(b) T he r ig h t o f access to  crim inal 
tr ia ls  is n o t abso lu te , b u t th e  circum ­
stan ces u n d e r  w hich  the  press an d  pub­
lic car be b a r re d  a re  lim ited . T he S ta te  
m u st show  th a t  den ia l o f such righ t is 
n ecessita ted  by a com pelling  governm en­
ta l in te re s t an d  :s narrow ly  ta ilo red  to 
se rve  th a t  in te re s t.

■5l:T.be; M a ssac h u se tts  s ta tu te  cannot 
be justified  on th e  basis of e i th e r  the

S ta te 's  in te res t in p ro tecting  m inor vic­
tim s of sex crim er from fu rth e r  trau m a 
and  e m b arra ssr  en t or its in terest in 
encourag ing  s u o  victim s to come for­
w ard  and  testify  in a tru th fu l and credi­
ble m anner.

(a) Com pelling as the  first in te rest is, 
it does not ju stify  a mandatory closure 
rule. Such in te res t could be ju s t as well 
served by requ iring  th e  tr ia l court to 
d e te rm in e  on a  case-by-case basis 
w h e th e r  the  S ta te ’s leg itim ate  concern 
for th e  m inor victim 's w ell-being necessi­
ta te s  closure. Such an  approach  ensures 
th a t  th e  constitu tional r ig h t of the press 
and  public to gain  access to crim inal 
tr ia ls  w ill not be restric ted  except where 
necessary  to p ro tect th e  S ta te ’s in terest.

(b) T he second asserted  in te res t is not 
only specu la tive in em pirical te rm s bu t 
is also open to serious question  as a 
m a tte r  of logic and  com m on sense. Al­
though  the  s ta tu te  w as construed  to bar 
th e  press an d  public from  the  courtroom  
d u rin g  a m ino r sex v ic tim ’s testim ony, 
th e  press is not denied accesr to the 
tran sc rip t, cou rt personnel, o r an y  other 
source th a t  could provide an  account of

ich testim ony, and  th u s  th e  s ta tu te  
ca n n o t p rev en t th e  nress fm m  publiciz­
ing th e  substance of th a t  testim ony, as 
well a s  th e  v ic tim 's iden tity .
 M a s s  , 423 N E2d 773, reversed.

B rennan , J .,  delivered  th e  opi.iion of 
th e  C ourt, in  w hich W hite, M arshall, 
B lackm un, and  Powell, J J . ,  joined. 
O 'C onnor, J ., filed an  opinion concurring  
in th e  judgm en t. B urger. C. J ., filed a 
d issen ting  opinion, in  w hich R ehnquist, 
J ., jo ined. S tevens, J „  filed a d issenting  
opinion.

A PPEA R A N C ES O F COUNSEL

J a m e s  F , M c H u g h ,  H I ,  a rg ued  th e  cause fo r  a p p e lla n t.
M i t c h e l l  J .  S ik o r a ,  J r . ,  a rg ued  th e  cause fo r  a ppe lle e .
B r ie fs  o f  C oun se l, p 1452, in f r a .

O PIN IO N  O F T H E  COURT

[457 US 598] [ 1a ]  S ec tio n  16A  o f  C h a p te r  278 o f
J u s t ic e  B r e n n a n  d e liv e re d  th e  t h e M assa chu se tts  G e n e ra l L a w s ,1 as 

o p in io n  o f  th e  C o u r t.

1. M assachusetts Gen Laws Ann. ch 278, "A t the trial of a com plaint or indictment 
§ 16A iW est 19811, provides in pertinen t part: for rape, incest, carnal abuse or other crime
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con s trued  by th e  M assachuse tts  S u ­
p rem e  J u d ic ia l C o u r t, re q u ire s  t r ia l  
judges , a t t r ia ls  fo r  spec ified  sexua l 
offenses in v o lv in g  a v ic t im  u n d e r th e  
age o f 18. to  e xc lu d e  th e  press and  
g e n e ra l p u b lic  f ro m  th e  c o u r tro c .n  
d u r in g  th e  te s t im o n y  o f  th a t  v ic t im . 
T h e  ques tion  p re sen te d  is  w h e th e r 
th e  s ta tu te  th u s  c o n s tru e d  v io la te s  
th e  F irs t  A m e n d m e n t as a p p lie d  to  
th e  S ta tes th ro u g h  th e  F o u rte e n th  
A m end m en t.

I
T he  case began w h e n  a p p e lla n t, 

G lobe N ew spape r Co. (G lobe), u n su c ­
c e s s fu lly  a t te m p te d  to  g a in  access to  
a rape  t r ia l  co n duc ted  in  th e  Supe­
r io r  C o u r t fo r  th e  C o u n ty  o f  N o r fo lk ,  
C om m o nw ea lth  o f  M assachuse tts . 
T h e  c r im in a l d e fe n d a n t in  th a t  t r ia l  
had  been cha rged  w i th  th e  fo rc ib le  
rape  and fo rced  u n n a tu r a l rape  o f  
th re e  g ir ls  w ho  w e re  m in o rs  a t th e  
t im e  o f t r ia l— tw o  16 ye a rs  o f  age 
and  one 17. I n  A p r i l  1979, d u r in g  
h e a rin g s  on se ve ra l p r e l im in a r y  m o ­
tio n s , th e  t r ia l  ju d g e  o rd e re d  th e  
co u rtro om  closed.1 B e fo re  th e  t r ia l  

[457 US 599] 
began, G loba m oved  th a t  th e  c o u r t 
re voke  th is  c lo su re  o rd e r, h o ld

involving sex, where a minor under eighteen 
years of age is the person upon, with or 
against whom the crime is alleged to have 
been committed. . . .  the presiding justice 
shall exclude the general public from the 
court room, adm itting only such persons as 
may have a direct in terest in the case."

2. "The court caused a sign marked 'dosed ' 
to be placed on the courtroom door, and court 
personnel turned away people seeking entry." 
Globe Newspaper Co. v Superior Court. 379 
Mass 646. 848, 401 NE2d 360. 362-363 (1980) 
(footnote omitted).

3. The court refused to perm it Globe to file 
its motion to intervene and explicitly stated 
th a t it would not act on Globe's other mo­
tions. App 17a-18a.

4. Globe's request was contained in a peti­
tion for extraordinary relief filed pursuant to 
Mass Gen Laws Ann, ch 211. §3  (West 1958 
and Supp 1982-1983).

hea rin g s  on a n y  fu tu r e  su ch  
o rde rs , and p e rm it  a p p e lla n t to  
in te rv e n e  " fo r  th e  l im ite d  p u rp o se  o f  
a s s e rt in g  its  r ig h ts  to  access to  th e  
t r ia l  and h e a rin g s  on re la te d  p r e l im ­
in a r y  m o tio n s .”  A p p  12a -14a . T h e  
t r ia l  c o u r t den ied  G lo b e ’s m o tio n s .5 
re ly in g  on Mass Gen L a w s  A n n . ch  
278, § 16A  (W est 1981), a n d  o rd e re d  
th e  e xc lu s io n  o f th e  p ress a nd  g e n ­
e ra l p u b lic  from  th e  c o u r tro o m  d u r ­
in g  th e  t r ia l .  T he  d e fe n d a n t im m e d i­
a te y ob jected to  th a t  e x c lu s io n  o r ­
de r, a nd  th e  p ro se cu tio n  s ta te d  fo r  
pu rposes o f  th e  re co rd  th a t  th e  o rd e r  
was issued on th e  c o u r t ’s " o w n  m o ­
t io n  and  n o t a t th e  re q u e s t o f  th e  
C om m o n w e a lth .”  A p p  18a.

W ith in  hou rs  a f te r  th e  c o u r t  h a d  
issued its  e xc lu s io n  o rd e r , G lobe  
sou gh t in ju n c t iv e  r e l ie f  f r o m  a ju s ­
tic e  o f th e  S up rem e  J u d ic ia l C o u r t o f  
M assachuse tts .4 T h e  n e x t  d a y  th e  
ju s t ic e  conduc ted  a h e a r in g , a t  
w h ic h  th e  C o m m o n w e a lth , "o n  be ­
h a l f  o f  th e  v ic t im s ,"  w a iv e d  " w h a t ­
e ve r r ig h ts  i t  [m ig h t ]  h a ve  [h a d ] to  
exc lude  th e  p ress.”  Id ., a t  28a .5 N e v ­
e rthe less ,

[457 US 600]
G lobe ’s re q u e s t fo r  r e l ie f

5. The Commonwealth's representative 
stated:
"[0 ]ur position before the tria l judge [was], 
and it is before tH is-Cburt, th a t  in some 
circumstances a trial judge, w here the defen­
dant is asserting his right to a constitutional, 
public trial, . . . may consider th a t as o u t­
weighing the otherwise legitim ate s ta tu to ry  
interests, particularly where the Common­
wealth facts] on behalf of the victims, and th is 
is literally on behalf of the victims in the 
sense tha t they were consulted fully by the 
prosecutor in this ease. The Commonwealth 
waives whatever rights it may have to ex­
clude the press." App 28a.
Some time after the trial began, the prosecut­
ing attorney informed the judge a t a  lobby 
conference th a t she had ’’spokefn] with each 
of the victims regarding . . . excluding the 
press." Id., a t 46a. The prosecuting attorney 
indicated th a t the victims had expressed some 
"privacy concerns" th a t were based on " th e ir
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was den ie d . B e fo re  G lobe  appea led  
to  th e  f u l l  c o u r t ,  th e  ra p e  t r ia l  p ro ­
ceeded a n d  th e  d e fe n d a n t was ac­
q u it te d .

N in e  m o n th s  a f te r  th e  co n c lu s io n  
o f  th e  c r im in a l  t r ia l ,  th e  S up rem e  
J u d ic ia l C o u r t issued  its  ju d g m e n t, 
d is m is s in g  G lo b e ’s a pp ea l. A lth o u g h  
th e  c o u r t  h e ld  th a t  th e  case was 
re n d e re d  m o o t b y  c o m p le t io n  o f  th e  
t r ia l ,  i t  n e v e r th e le s s  s ta te d  th a t  i t  
w o u ld  p ro ceed  to  th e  m e r its , because 
th e  issues ra is e d  b y  G lobe  w e re  " s ig ­
n i f ic a n t  a n d  tro u b le s o m e , and . . . 
'c a p a b le  o f  r e p e t i t io n  y e t  e va d in g  
re v ie w . ’ ”  G lo b e  N e w sp a p e r Co. v  
S u p e r io r  C o u r t ,  379 M ass 846 , 848, 
401 N E 2 d  360 , 362 (1980), q u o t in g  
S o u th e rn  P a c if ic  T e rm in a l Co. v  ICC, 
219 U S  498 , 515 , 55 L  E d  310, 31 S 
C t 279 (1911). A s  a s ta tu to r y  m a tte r , 
th e  c o u r t  agTeed w i th  G lobe  tn a t  
(P 6 A  d id  n o t re q u ire  th e  e x c lu s io n  

le  p ress  f r o m  th e  e n t ir e  c r im in a l 
t r ia l .  T h e  p ro v is io n  was des igned , 
th e  c o u r t  d e te rm in e d , " to  encou rage  
y o u n g  v ic t im s  o f  s e x u a l o ffenses to  
com e fo rw a rd ;  once th e y  ha ve  come 
fo rw a rd , th e  s ta tu te  is  des igned  to 
p re se rve  t h e i r  a b i l i t y  to  te s t i f y  by  
p ro te c t in g  th e m  f r o m  u n d u e  psycho ­
lo g ic a l h a rm  a t  t r ia l . ’ ’ 379 M ass, a t 
860, 401 N E 2 d , a t 369. R e ly in g  on 
th ese  tw in , p u rp o s e s , . th e  c o u r t  con-

own privacy in terests, as well as the fact that 
there a re  g randparen ts  involved w ith a couple 
of these victim s." Ibid. But according to the 
prosecuting a tto rney , th e  victims "w ouldn't 
object to the press being included" if " it were 
a t all possible to obtain a guaran tee” tha t the 
press would no: a ttem p t to interview them or 
publish th e ir nam es, photographs, or any per­
sonal inform ation. Ibid. In fact, their names 
were already p a n  of the public record. See 
103 Mass 833, 8-19. 423 NE2d 773. 780 11981).
It is not clear from the record, however, 
w hether or not the  victim s were aw are of this 
fact a t the tim e of the ir discussions with the 
prosecuting atto rney .

6, Justice  Q uirico dissented, being of the

:0 . V  S U P E R IO R  C O U R T
2d 243. 102 S Ci 2613

e luded th a t  § 16A requ ired  th e  c lo ­
su re  o f  sex-o ffense t r ia ls  o n ly  d u r in g  
th e  te s t im o n y  o f  m in o r  v ic t im s ; d u r ­
in g  o th e r  p o r t io n s  o f  such  t r ia ls ,  
c lo su re  was "a  m a t te r  w i th in  th e  
ju d g e ’s sound  d is c re t io n . "  Id ., a t  864, 
401 N E 2d . a t 371. T h e  c o u r t d id  n o t 
pass on  G lo be ’s c o n te n tio n s  th a t 
i t  had  a r ig h t  to  a t te n d  th e  e n t ire  

[457 US 601] 
c r im in a l t r ia l  u n d e r  th e  F ir s t  and  
S ix th  A m e n d m e n ts , n o t in g  th a t  i t  
w o u ld  a w a it  th is  C o u r t ’s d e c is io n—  
th e n  p e n d in g — in  R ic h m o n d  N ew s ­
pape rs , In c . v  V ir g in ia ,  448 U S  555, 
65 L  E d  2d 973, 100 S C t 2814
(1980).6

G lobe  th e n  a pp ea le d  to  th is  C o u r t. 
F o llo w in g  o u r  d e c is io n  in  R ic h m o n d  
N ew spape rs , we v a c a te d  th e  ju d g ­
m e n t o f  th e  S up rem e  J u d ic ia l C o u r t, 
a nd  rem anded  th e  case fo r  fu r th e r  
c o n s id e ra t io n  in  l ig h t  o f  th a t  dec i­
s ion . G lobe  N e w sp a p e r Co. v  Supe­
r io r  C o u r t, 449 U S  894 , 66 L  E d  2d 
124, 101 S C t 259 (1980).

O n re m a n d , th e  S up re m e  J u d ic ia l 
C o u r t, a d h e r in g  to  i ts  e a r l ie r  con ­
s t r u c t io n  o f  § 1 6 A , c o n s id e re d  
w h e th e r o u r  d e c is io n  in  R ic h m o n d  
N ew spape rs  re q u ire d  th e  in v a l id a ­
tio n  o f th e  m a n d a to ry  c lo s u re  ru le  o f 
§ 16A . 383 M ass C' f< N E 2 d  773
(1981).1 In  a n a ly s in g  F ir s t

view th a t the m andatory closure rule of § 16A 
was not limited to the testim ony of minor 
victims, but was applicable to the en tire  trial.

7. The court again noted that the First 
Amendment issue arising from the closure of 
the then-completed tr ia l was " ‘capable of 
repetition yet evading review.’ " Id., a t 841. n 
4, 423 NE2d, at 775. n 4. quoting Southern 
Pacific Terminal Co. v ICC. 219 US 498. 515. 
55 L Ed 310, 31 S Ct 279 (1911). But in 
contrast to the view it had taken in its prior 
opinion, supra, at 600. 73 L Ed 2d. a t 2 i3  the 
court held that the case was not moot because 
of this possibility of repetition w ithout oppor­
tunity for review,
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A m e n d m e n t issue,8 th e  c o u r t recog ­
n ized th a t th e re  is  "a n  u n b ro ke n  
t r a d i t io n  o f openness " in  c r im in a l 
t r ia ls .  Id ., a t 845, 423 N E 2d , a t  778. 
B u t  th e  c o u r t d isce rned  " a t  le a s t one 
n o ta b le  e x c e p tio n "  to  th is  t r a d it io n :  
" I n  cases in v o lv in g  s e x ia l assau lts , 
p o r t io n s  o f t r ia ls  ha ve  been c losed to  
some segm en ts o f  th e  p u b lic , even  
w hen  th e  v ic t im  was an  a d u lt . "  Id ., 
a t  846, 423

[457 US 602]
N E 2d , a t  778. T he  c o u r t  

a lso  em phas ized th a t  § 16A 's m a n d a ­
to r y  c losu re  ru le  fu r th e re d  "g e n u in e  
S ta te  in te re s ts ,”  w h ic h  th e  c o u r t had  
id e n t if ie d  in  its  e a r l ie r  dec is ion  as 
u n d e r ly in g  th e  s ta tu to ry  p ro v is io n . 
These in te re s ts , th e  c o u r t s ta te d , 
"w o u ld  be de fea ted  i f  a case-by-case 
d e te rm in a t io n  w e re  used ." Id ., a t 
848, 423 N E 2d , a t  779. W h ile  ac­
k n o w le d g in g  th a t  th e  m a n d a to ry  c lo ­
s u re  re q u ire m e n t re s u lts  in  a " te m ­
p o ra ry  d im in u t io n ”  o f  " th e  p u b lic ’s 
k n ow le dge  a bo u t these  t r ia ls , ”  th e  
c o u r t  d id  n o t t h in k  " th a t  R ichm ond  
N ew spape rs  re q u ire {d ] th e  in v a l id a ­
t io n  o f  th e  re q u ire m e n t, g iven  th e  
s ta tu te ’s n a r ro w  scope in  an a re a  o f 
t r a d i t io n a l s e n s it iv i ty  to  th e  needs o f  
v ic t im s .”  Id ., a t  851, 423 N E 2d , a t 
781. T h e  c o u r t a c c o rd in g ly  d ism issed 
G lo b e ’s appeal.*

G lobe  aga in  s o u g h t re v iew  in  th is  
C o u r t. W e no ted  p robab le  ju r is d ic ­
t io n . 454 US  1051, 70 L  Ed 2d 586, 
102 S C t 594 (1981). F o r th e  reasons 
th a t  fo llo w , we reve rse , and  h o ld  
th a t  th e  m a n d a to ry  c losu re  ru le  con ­

8. The court found it  unnecessary to con­
sider Globe's argum ent th a t the mandator;/ 
closure rule violated the Sixth Amendment 
rights of the criminal defendant who had 
been acquitted in the rape trial. Those Sixth 
A mendment rights, the court stated, were 
"personal rights” that, " a t least in the con­
text of this case, [could] only be asserted by 
the original criminal defendant." 3S3 Mast', at 
842. 423 NE2d. a t  776 (footnote omitted).

9. Justice Wilkins filed a concurring opinion

ta in e d  in  § 16A  v io la te s  th e  F ir s t  
A m e n d m e n t.10

I I
[2 ] In  th is  C o u r t, G lobe  cha lle n ge s  

th a t  p o r t io n  o f  th e  t r ia l  c o u r t ’s o r ­
de r. app roved  b y  th e  S up rem e  J u d i­
c ia l C o u r t o f  M assachuse tts , th a t  
ho ld s  th a t  § 16A  re q u ire s , u n d e r a ll 
c irc um s ta n ce s , th e  e x c lu s io n  o f  th e  
p ress and  g e n e ra l p u b lic  d u r in g  th e  
te s t im o n y  o f a m in o r  v ic t im  ir . a sex- 
o ffense t r ia l .  Because th e  e n t ire  o r ­
d e r  e x p ire d  w i th  th e  c o m p le t io n  o f 
th e  ra p e  t r ia l  a t  w h ic h  th e  de fe n ­
d a n t w as a cq u itte d , we m u s t con ­
s id e r  a t  th e  o u ts e t w h e th e r  a l iv e  
c o n tro v e rs y  rem a in s . U n d e r  A r t  I I I ,  
§ 2, o f  th e  C o n s t itu t io n , o u r  ju r is d ic ­
t io n  ex tend s  o n ly  to  a c tu a l cases o r  
co n tro ve rs ie s . N e b ra s ka  P ress 

[457 US 603]
Assn .

v  S tu a r t ,  427 U S  539, 546, 49 L  Ed 
2d  683, 96 S C t 2791 (1976). "T h e  
C o u r t has  recogn ized , h ow e ve r, th a t  
ju r is d ic t io n  is n o t n e ce ssa rily  de­
fe a te d  s im p ly  because th e  o rd e r a t ­
ta c k e d  has e xp ire d , i f  th e  u n d e r ly in g  
d is p u te  be tw een  th e  p a r t ie s  is  one 
’capab le  o f  re p e t it io n , y e t  e va d in g  
re v ie w .’”  Ib id ., q u o tin g  S o u th e rn  
P a c if ic  T e rm in a l Co. v  IC C , 219 US , 
a t  515, 55 L  E d  310 , 31 S C t 279.

T h e  c o n tro v e rs y  be tw een  th e  p a r ­
t ie s  in  th is  case is  indeed  "ca p a b te ro f: 
r e p e t i t io n , y e t e va d in g  re v ie w ."  I t  
c a n  re a so n ab ly  be assum ed th a t  
G lobe , as th e  p u b lis h e r o f a new spa ­
p e r  s e rv in g  th e  Boston  m e tro p o lita n  
a re a , w i l l  som eday be sub je c ted  to

in  which he expressed concern whether a 
sta tu te  constitutionally could require closure 
"w ithout specific findings by the judge tha t 
th e  closing is justified by overriding or coun­
tervailing interests of the Commonwealth." 
Id., 852. 422 NE2d, a t 782.

10. We therefore have no occasion to con­
sider Globe's additional argum ent tha t the 
provision violates the Sixth Amendment.
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a n o th e r  o rd e r  r e ly in g  on  § l6 A ’s 
m a n d a to ry  c lo s u re  ru le . See G a n n e tt 
Co. v D eP asqu a le , 443 U S  36S. 3 7 7 - 
378, 61 L  Ed 2d  608, 99 S C t 2898 
(1979); R ic h m o n d  N ew spape rs , In c . v 
V ir g in ia ,  s u p ra , a t  563, 65 L  Ed 2d 
973, 100 S C t 2814 ( p lu r a l i t y  o p in ­
ion ). A n d  because  c r im in a l t r ia ls  a re  
ty p ic a l ly  o f  " s h o r t  d u r a t io n , "  ib id .. 
such  an  o rd e r  w i l l  l ik e ly  "e vad e  re ­
v iew , o r  a t le a s t con s ide red  p le n a ry  
re v ie w  in  t h is  C o u r t . ”  N e b ra s ka  
P ress A ssn . v  S tu a r t ,  s u p ra , a t 547, 
49 L  E d  2d 6S3, 96 S C t 2791. W e 
th e re fo re  c o n c lu d e  th a t  th e  c o n tro ­
ve rs y  b e fo re  us is  n o t m oo t w i th in  
th e  m e a n in g  o f  A r t  I I I ,  a n d  tu r n  to  
th e  m e r its .

in

A

T h e  C o u r t ’s re c e n t d e c is io n  in  
:h m o n d  N e w sp a p e rs  f i rm ly  es tab ­

lis h e d  fo r  th e  f i r s t  t im e  th a t  th e  
press a n d  g e n e ra l p u b lic  have  a con ­
s t i tu t io n a l r i g h t  o f  access to  c r im in a l 
t r ia ls .  A lt h o u g h  th e re  w as no  o p in ­
io n  o f  th e  C o u r t  in  th a t  case, seven 
Ju s tic e s  re c o g n ize d  th a t  th is  r ig h t  o f  
access is  e m bod ie d  in  th e  F ir s t  
A m e n d m e n t, a n d  a p p lie d  to  th e  
S ta te s  t h r o u g h  th e  F o u r t e e n t h  
A m e n d m e n t. 448 U S ; a t ' 5 5 8 - 5 8 i i^ 5 - -  
L  Ed 2d 973, 100 S C t 2814 ( p lu r a l i t y  
o p in io n ) ; id ., a t  584 -598 , 65 L  E d  2d 
973, 100 S C t 2814 (B re n n a n , J., 
c o n c u r r in g  in  ju d g m e n t) ; id ., a t 5 9 8 - 
601, 65  L  E d  2d 973, 100 S C t 2814 
(S te w a r t, J . .  c o n c u r r in g  in  ju d g -

11. Justice  Powell took no part in the con­
sideration or decision of Richmond Newspa­
pers. But he r.ad indicated previously in a 
concurring opinion in GaniiStt Co. v DePasq­
uale, 4 4 3  US 3 6 8 .  6 1  L Ed 2 d  6 0 8 .  9 9  S Ct 
2 8 9 8  i 1 9 7 9 i , th a t he viewed the First Amend­
m ent as conferring on the press a right of 
access to crim inal trials. Id., a t 3 9 7 - 3 9 8 ,  6 1  L 
Ed 2 d  6 0 8 .  9 9  S Ct 2 8 9 8 .

2d 248. 102 S Ct 2613

m en t); id ., a t 6 0 1 -6 0 4 . 65  L  Ed 2d 
973, 100 S C t 2814 iB la c k m u n . J ., 
c o n c u r r in g  in  ju d g m e n t ) . "

[457 US 604]
[3, 4 ] O f cou rse , th is  r ig h t  o f  access 

to  c r im in a l t r ia ls  is  n o t e x p l ic i t ly  
m e n tio n e d  in  te rm s  in  th e  F ir s t  
A m e n d m e n t. "  B u t  w e h a v e  lo n g  es­
chew ed a n y  " n a r ro w , l i t e r a l  concep ­
t io n ”  o f  th e  A m e n d m e n t 's  te rm s , 
N A A C P  v B u tto n . 371 U S  415 , 430, 
9 L  Ed 2d 405, 83 S C t 328  (1953), 
fo r  th e  F ra m e rs  w e re  con ce rn e d  
w i th  b ro ad  p r in c ip le s , a nd  w ro te  
a g a in s t a b a c k g ro u n d  o f  s h a re d  v a l­
ues and  p ra c tic e s . T h e  F i r s t  A m e n d ­
m e n t is  th u s  b ro a d  e no ugh  to  e n com ­
pass those  r ig h ts  th a t ,  w h i le  n o t 
u n a m b ig u o u s ly  e n u m e ra te d  n  th e  
v e ry  te rm s  o f  th e  A m e n d m e n t, a re  
none the le ss  ne cessa ry  to  th e  e n jo y ­
m e n t o f  o th e r  F ir s t  A m e n d m e n t 
r ig h ts . R ic h m o n d  N ew spape rs , In c . v  
V ir g in ia ,  448 U S , a t  5 7 9 -5 8 0 , a n d  n 
16, 65 L  Ed 2d 973 , 100 S C t 2814 
( p lu r a l i t y  o p in io n )  ( c i t in g  cases); id ., 
a t  5 87 -588 , a nd  n  4, 65 L  E d  2d  973, 
100 S C t 2814 (B re n n a n , J ., c o n c u r ­
r in g  in  ju d g m e n t) . U n d e r ly in g  th e  
F ir s t  A m e n d m e n t r ig h t  o f  access to  
c r im in a l t r ia ls  is  th e  co m m o n  u n d e r ­
s ta n d in g  th a t  " a  m a jo r  p u rp o se  o f 
t h a t  A m e n d m e n t was to  p ro te c t th e  

.f re e  d iscuss ion  o f  g o v e rn m e n ta l 
a f fa irs ,”  M i l ls  v  A la b a m a . 384 U S  
214, 218, 16 L  E d  2d 484 , 86  S C t 
1434 (1966). B y  o f fe r in g  su ch  p ro te c ­
t io n , th e  F ir s t  A m e n d m e n t se rve s  to  
e nsu re  th a t  th e  in d iv id u a l c it iz e n  
can  e ffe c t iv e ly  p a r t ic ip a te  in

12. "Congress shall make no law respecting 
an establishm ent of religion, or prohibiting 
the free exercise thereof; o r abridging the 
freedom of speech, or of the press; o r the right 
of the people peaceably to assemble, and to 
petition the G overnment for a redress ol 
grievances." U. S. Const, Arndt 1.
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a iu l a w it r ib u to  it* o u r republican sys­
tem  ot' se lf-gove rnm en t. See T ho rn ­
h i l l  v A la bam a . 310 US SS. 95. 84 L 
Ed U'.°3, 60 S C t 736 1940- F ich - 
n i o i u l  New spapers . Inc. v V irg in ia , 
448 US. a t  5S7-56S. 65 L Ed 2d 973, 
100 S C t 2814 i B rennan . J.. concur­
r in g  ju d g m e n t i. See also id., a t 
575 . 65 L  Ed 2d 973. 100 S Ct 2814 
(p lu ra li ty  o p in io n  I nhe "expressly 
gua ran teed  freedom s”  o f  the F irs t 
A m endm en t "sh a re  a common core 
purpose o f  a ssu rin g  freedom o f com- 
nu tm oa tion  on m a tte rs  re ia tin g  to  
th e  fu n c t io n in g  o f  governm ent"). 
Thus to  th e  e x te n t th a t the F irs t 
A m endm en t embraces a r ig h t o f ac­
cess to c r im in a l

(+57 US 605J
t r ia ls , i t  is to  ensure 

th a t th is  c o n s titu tio n a lly  protected 
"d iscussion o f  gove rnm en ta l a ffa irs " 
is an in fo rm ed  one.

Two fea tu res  o f the c r im in al ju s ­
tice  system , emphasized in  the v a r i­
ous op in ion s in  R ichm ond Newspa­
pers. to ge the r serve to exp la in  why a 
r ig h t o f access to  crim inal trials in  
p a r tic u la r is  p ro pe rly  afforded p ro ­
tection b y  d ie  F irs t .Amendment. 
F irs t, the  c r im in a l t r ia l h is to r ica lly  
has been open to  th e  press and gen­
e ra l pub lic . " [ A t th e  tim e  when o u r 
organic law s  were adopted, c r im in a l 
tr ia ls  bo th  here and in  England had 
long been p re sum p tive ly  open."

R ichm ond  N ew spape rs . In c . v  V i r ­
g in ia .  su p ra , a t  569, 65  L  E d  2d 973, 
100 S C t 2814  ( p lu r a l i t y  o p in io n ). 
A n d  s ince  th a t  t im e , th e  p re s u m p ­
t io n  o f  openness has re m a in e d  se­
cu re . In deed , a t th e  t im e  o f  th is  
C o u r t ’s d e c is io n  in  In  re  O liv e r , 333 
U S  257, 92 L  E d  682, 68 S C t 499 
(1948), th e  p re s u m p tio n  w as so so l­
id ly  g ro u n d ed  th a t  th e  C o u r t was 
" u n a b le  to  f in d  a  s in g le  in s ta n c e  o f  a 
c r im in a l t r ia l  c o n d u c te d  in  cam e ra  
in  a n y  fe d e ra l, s ta te , o r  m u n ic ip a l 
c o u r t d u r in g  th e  h is to r y  o f  th is  co u n ­
t r y  "  Id ., a t  266 , 92 L  E d  682, 68  S C t 
499 ( fo o tn o te  o m itte d ) . T h is  u n ifo rm  
ru le  o f  openness has been  v iew e d  as 
s ig n if ic a n t in  c o n s t i tu t io n a l te rm s  
n o t o n ly  "be cause  th e  C o n s t i tu t io n  
c a r r ie s  th e  g loss o f  h is to r y , ”  b u t  a lso  
because " a  t r a d i t io n  o f  a c c e s s ib il ity  
im p lie s  th e  fa v o ra b le  ju d g m e n t o f  
e xp e r ie n ce ."  R ic h m o n d  N ew spape rs , 
In c . v  V ir g in ia ,  s u p ra , a t  589 , 65 L  
E d  2d 973, 100 S C t 2814 (B re n n a n , 
J ., c o n c u r r in g  in  ju d g m e n t) .11

[457 US 606]
Second, th e  r ig h t  o f  access to  c r im ­

in a l t r ia ls  p la y s  a p a r t ic u la r ly  s ig n if ­
ic a n t ro le  in  th e  fu n c t io n in g  o f  th e  
ju d ic ia l  p rocess a n d  th e  g o v e rn m e n t 
as a w ho le . P u b lic  s c r u t in y  o f  a 
c r im in a l t r ia l  enhances  th e  q u a li t y  
and  sa fegua rds  th e  in te g r i t y  o f  th e  
fa c t f in d in g  process, w i t h  b e n e fits  to  
b o th  th e  d e fe n d a n t a n d  to  s o c ie ty  as 
a w h o le .14 M o re o v e r , p u b lic  access to  • '  •

IX Appellee argues that criminal trials 
K*\r ^4  always Kvn open to the press and 
cerx\-s_ public dur.nc the testimony of minor 

\vums. Bnef tor Appeilee 13-22. Even if 
srw .'ee is com v: in this regard. but see 
us.-.*vt Co. v Dop.sscuaie. supra, at 423. 61 L 
Sc i  .'vts, 99 S A  ^5*0 -Blackmun. J„ con- 
curr.nc in part and dissenting m pani, the 
trcv rec t is unm xiuw. In Richmond N*ews- 
ps.-ers :he Court .• verr.ed a First Amend- 

raiht of j.vrss :o criminal trials based 
— ,-a-t on the rtv.vaiuon that as a general 
m r.v e ' criminal .T j l s  haw  long been pre- 
s i r .v  >«y open. Ahei.her the First Amend- 
-x —. --nr of ao.yss criminal trials can be 
-r>~vvc in tne c.vtiex: of any particular

criminal trial, such as a m urder tr ia l (the
setting for the dispute in Richmond Newspa-
persi or a rape tria l, depends not on the 
historical openness of th a t type ‘of criminal 
trial but ra th er on the sta te  in terests assert- 
edly supporting the restriction. See P a rt 1II-B, 
infra.

14. See Richmond Newspapers. Inc. v V ir­
ginia. 448 US. a t 569, 65 L Ed 2d 973. 100 S
Ct 2814 (plurality opinion); id., a t  596-597, 65 
L Ed 2d 973, 100 S Ct 2814 (Brennan. J.. 
concurring in judgm ent); G annett Co. v De­
Pasquale. 443 US, a t  383. 61 L Ed 2d 608, 99 
S Ct 2398; id., a t 425-129. 61 L Ed 2d 603. 99 
S Ct 2898 (Blackmun, J., concurring in part 
and dissenting in part).
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e c r im in a l  t r ia l  fo s te rs an  appea r- 
ice  o f  fa irn e s s , th e re b y  h e ig h te n in g  
ib l ic  re s p e c t fo r  th e  ju d ic ia l p ro - 
ss .”  A n d  in  th e  b ro ades t te rm s , 
a b lic  access to  c r im in a l t r ia ls  pe r- 
: i ts  th e  p u b lic  to  p a r t ic ip a te  in  and  
•rve  as a check, upon th e  ju d ic ia l 
rocess— a n  e s s e n tia l com pon en t in  
a r  s t r u c tu r e  o f  s e lf-g o v e rn m e n t.16 In  
am , th e  in s t i tu t io n a l  v a lu e  o f  th e  
pen c r im in a l  t r ia l  is recogn ized  in  
o th  lo g ic  a n d  e xpe rie n ce .

B

[5 ] A lth o u g h  th e  r ig h t  o f  access to  
r im in a l  t r ia ls  is  o f c o n s t itu t io n a l 

. ta tu re , i t  is  n o t  abso lu te . See R ich - 
n o n d  N e w sp a p e rs . In c . v  V ir g in ia ,  
sup ra , a t  581 . n  18, 65 L  Ed 2d 973, 
100 S C t 2814  ( p lu r a l i t y  o p in io n ); 
N e b ra s k a  P ress Assn. v  S tu a r t ,  427 
U S , a t  570 , 49 L  Ed 2d 683, 96 S C t 
2791. B u t  th e  c irc um s ta n ce s  u n d e r 
w h ic h  th e  p ress  and p u b lic  can  be 
b f i  f r o m  a c r im in a l t r ia l  a re  l im ­
i t ; . .  t he  S ta te ’s ju s t i f ic a t io n  in  d e n y ­
in g  access m u s t be a w e ig h ty  one. 
W h e re , as in  th e  p re se n t case, th e  
S ta te  a t te m p ts  to  den y  th e  r ig h t  o f

15. See Levine v United States, 382 US 610, 
616. 4 L Ed 2d 969. 80 S Ct 1038 .1960); In re 
Oliver, 333 US 257. 268-271. 92 L Ed 682, 68 
S Ct 499 11948): Richmond Newspapers. Inc. v 
V irginia. 448 US. a t  570-571, 65 L Ed 2d 973, 
100 S Ct 2814 'p lu ra lity  opinion); id., a t 595, 
65 L Ed 2d 973, 100 S Ct 2814 (Brennan, J.,- • 
concurring  ir. judgment); G annett Co. v De- 
Pasquale, supra, a t  428-429, 61 L Ed 2d 608,
99 S Ct 2896 (Blackmun, J.. concurring in 
part and dissenting  in part).

16. See Richmond Newspapers. Inc. v V ir­
ginia, 448 US. a : 570-571, 65 L Ed 2d 973,
100 S C: 2S14 (plurality opinion); id., a t 596, 
65 L Ed 2d 973. 100 S Ct 2314 (Brennan. J., 
concurring  in judgment!: G annett Co. v De- 
Pasquale. 443 US. a t 394. 61 L Ed 2d 608. 99 
S Ct 2898 'B urger, C. J.. concurring!; id., a t 
42S. 61 L Ed 2d 608. 99 S Ct 2898 'Blackmun, 
J., concurring  in part and dissenting in part).

17. O f course, limitations on the right of
access th a t resemble "time, place, and m an­
ner" restrictions on protected speech, see

2d 246. 102 S Ct 2613 

access in  o rd e r  to  in h ib i t  th e  d is c lo ­
su re  o f  s e n s it iv e  in fo rm a t io n ,

1457 US 607]
i t  m u s t

be sh o w n  th a t  th e  d e n ia l is necessi­
ta te d  b y  a c o m p e ll in g  g o v e rn m e n ta l 
in te re s t , a n d  is n a r r o w ly  ta ilo re d  to  
se rve  th a t  in te re s t . See. e.g., B ro w n  
v  H a r t la g e , 456 U S  45, 53 -54 , 71 L  
Ed 2d  732, 102 S C t 1523 (1SS2); 
S m ith  v  D a ily  M a i l  P u b lis h in g  Co., 
443 U S  97, 1 01 -103 , 61 L  Ed 2d 399 , 
99 S C t 2667 (1979); N A A C P  v B u t ­
to n , 371 U S , a t  438 , 9 L  Ed 2d 405 , 
83 S C t 3 2 8 .”  W e  now  cons ide r th e  
s ta te  in te re s ts  advanced  to  s u p p o r t 
M a s sa c h u se tts ’ m a n d a to ry  ru le  b a r ­
r in g  p ress a n d  p u b lic  access to  c r im i ­
n a l sex -o ffense  t r ia ls  d u r in g  th e  tes­
t im o n y  o f  m in o r  v ic t im s .

IV
f  1b] T h e  s ta te  in te re s ts  asse rted  to  

s u p p o r t § 1 6A , th o u g h  a r t ic u la te d  in  
v a r io u s  w ays , a re  re d u c ib le  to  tw o : 
th e  p ro te c t io n  o f  m in o r  v ic t im s  o f 
sex c r im e s  fro m  fu r th e r  t ra u m a  and  
e m b a rra s sm e n t; a n d  th e  encou rage ­
m e n t o f  su ch  v ic t im s  to  come fo r ­
w a rd  a n d  te s t i f y  in  a t r u t h f u l  a nd  
c re d ib le  m a n n e r . ”  W e cons ide r these  
in te re s ts  in  tu r n .

Young v A m erican Mini Theatres, Inc.. 427 
US 50. 63. n 18. 49 L Ed 2d 310. 96 S Ct 2440
(1976), would not be subjected to such stric t 
scrutiny. See Richmond Newspapers. Inc. v 
V irginia, 448 US. a t 581-582, n 18, 65 L Ed 
2d 973, 100 S Ct 2814 (plurality opinionl; id., 

■at-598, n 23,-65l.L  Ed 2d 973, 100 S Ct 2814 
(B rennan. "J!.' concurring in judgment t  id., at 
600. 65 L Ed 2d 973, 100 S Ct 2814 (Stewart, 
J., concurring in judgm ent).

18. In its opinion following our remand, the 
Suprem e Judicial C ourt of M assachusetts de­
scribed the in terests in the following term s: 
"(a) to encourage m inor victims to come for­
ward to institu te  complaints and give testi­
mony . . .; (bi to protect minor victims of 
certain  sex crim es from public degradation, 
hum iliation, dem oralization, and psychologi­
cal dam age . . .; (c) to enhance the likelihood 
of credible testim ony from such minors, free 
of confusion, fright, or embellishment: id) to 
promote the sound and orderly adm inistration 
of justice . . .; <e) to preserve evidence and
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W e ag ree  w i th  appe llee  th a t th e  
f i r s t  i n t e r e s t— s a fe g u a rd in g  th e  
p h y s ic a l a n d  p sycho log ica l w e ll-b e ­
in g  o f  a m in o r 1’ — is a c o m p e llin g  
one. B u t as c o m p e ll in g  as th a t in te r ­
est is , i t

[457 US 608] 
does n o t ju s t i f y  a manda­

to ry  c losu re , ru le , fo r  i t  is c le a r th a t  
th e  c irc u m s ta n c e s  o f th e  p a r t ic u la r  
case m a y  a ffe c t th e  s ig n ifican ce  o f  
th e  in te re s t .  A  t r ia l  c o u r t can d e te r­
m in e  on  a case-by-case basis w h e th e r 
c lo s u re  is  necessa ry  to  p ro te c t th e  
w e lfa re  o f  a  m in o r  v ic t im .20 A m o n g  
th e  fa c to rs  to  be w e ighed  a re  th e  
m in o r  v ic t im ’s age, p sycho log ica l 
m a tu r i t y  a n d  u n d e rs ta n d in g , th e  n a ­
tu re  o f  th e  c r im e , th e  des ires o f th e  
v ic t im ,11 a n d  th e  in te re s ts  c f  p a re n ts  
a nd  re la t iv e s . S ec tio n  16A, in  con-

obtain ju s t convictions.” 383 Mass. a t 848, 423 
NE2d, a t  779.

19. I t is im portant to note that in the 
context of § 16A, the measure of the State's 
in terest lies not in the extent to which minor 
victims are  injured by testifying, but ra ther 
in the increm ental injury suffered by testify­
ing in the presence o f  the press and the 
general public.

20. Indeed, the plurality  opinion in Rich­
mond Newspapers suggested that individual­
ized determ inations are  always required be­
fore the right of access may be denied: "Ab­
sent an  overriding interest articulated in 
Endings, the tr ia l of a criminal case must be 
open to th e  public." 448 US, a t 581, 65 L Ed 
2d 973, 100 S Ct 2814 (footnote omitted) (em­
phasis added).

21. "[I]f the m inor victim wanted the public 
to know precisely w hat a heinous crime the 
defendant had committed, the imputed legis­
lative justifications for requiring the closing of 
the tr ia l during the victim 's testimony would 
in part, a t  least, be inapplicable.” 383 Mass, 
a t  853, 423 NF.2d, a t 782 (Wilkins, J., concur­
ring).

22. It appears tha t while other States have
statu tory  or constitutional provisions th a t

t ra s t, re q u ire s  c lo s u re  even  i f  th e  
v ic t im  does n o t seek th e  e x c lu s io n  o f  
th e  press a nd  g e n e ra l p u b lic , and  
w ou ld  n o t s u f fe r  in ju r y  by th e i r  p re s ­
ence.22 In  th e  case be fo re  us, fo r  
e xam p le , th e  nam es o f  th e  m in o r  
v ic t im s  w e re  a lre a d y  in  th e  p u b lic  
re co rd ,23 and  th e  re co rd  in d ic a te s  
th a t th e  v ic t im s

[457 US 609]
m a y  have  been w i l l ­

in g  to  te s t i f y  d e sp ite  th e  p resence o f 
th e  p ress.24 I f  th e  t r ia l  c o u r t h ad  
been p e rm it te d  to  e xe rc ise  its  d is c re ­
t io n , c lo s u re  m ig h t  w e ll ha ve  been 
deemed unn e ce ssa ry . In  s h o r t, § 16A  
ca n n o t be v iew e d  as a n a r ro w ly  ta i ­
lo re d  m eans  o f  a c c o m m o d a tin g  th e  
S ta te ’s a sse rted  in te re s t : T h a t  in te r ­
est co u ld  be se rved  ju s t  as w e ll b y

would allow  a tr ia l judge to close a criminal 
sex-offense tr ia l during the testimony of a 
minor victim, no o ther S tate has a mandatory 

■ provision excluding both the press and gen­
eral public during such testimony. See, e.g., 
Ala Code § 12-21-202 (1975); Ariz Rule Crim 
Proc 9.3; Ga Code §81-1006 (1978); La Rev 
S tat Ann §15:469.1 (Wesr 1981); Miss Const, 
A rt 3. § 26; NH Rev S ta t Ann § 632-A:8 (Supp 
1981); NY Jud  Law § 4 (McKinney 1968); NC 
Gen S tat § 15-166 (Supp 1981); N'D Cent Code 
§274)1-02 (19741; U tah Code Ann §78-7-4 
(1953); Vt S ta t Ann. T it 12. § 1901 (1973); Wis 
S ta t §970.03(4) (1979-1980). See also Fla S ta t 
§918.16 (1979) (providing for m andatory ex­
clusion of general public but not press during 
testimony of minor victims). Of course, we 
intim ate no view regarding the constitutional­
ity of these sta te  statutes.

23. The Court ha i'h e ld  th a t the governm ent 
may not impose sanctions for the publication 
of the names of rape victims lawfully ob­
tained from the public record. Cox Broadcast­
ing Corp. v Cohn, 420 US 469. 43 L Ed 2d 328. 
95 S Ct 1029 (1975). See also Sm ith v Daily 
Mail Publishing Co., 443 US 97, 61 L Ed 2d 
399, 99 S Ct 2667 (19791.

24. See n 5, supra.
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r e q u ir in g  th e  t r i a l  c o u r t to  d e te r­
m in e  on  a case-bv-case bas is w h e th e r 
th e  S ta te ’s le g i t im a te  con ce rn  fo r 
th e  w e ll-b e in g  o f  th e  m in o r  v ic t im  
n e ce ss ita te s  c lo s u re . S uch  an  ap ­
p ro a ch  e n s u re s  th a t  th e  c o n s t itu ­
t io n a l r ig h t  o f  th e  press and p u b lic  
to  g a in  access to  c r im in a l t r ia ls  w il l 
n o t be re s t r ic te d  e x ce p t w he re  n es- 
s a ry  to  p ro te c t th e  S ta te ’s in te rc- J

N o r  can  § 1 6 A  be ju s t i f ie d  on the  
bas is  o f  th e  C o m m o n w e a lth 's  second 
a sse rte d  in te r e s t— th e  encou rage ­
m e n t o f  m in o r  v ic t im s  o f  sex c r im es  
to  com e  fo rw a rd  a nd  p ro v id e  accu­
ra te  te s t im o n y . T h e  C o m m o n w e a lth  
has o ffe re d  n o  e m p ir ic a l s u p p o r t fo r 
th e  c la im  th a t  th e  ru le  o f  a u to m a tic  
c lo s u re  c o n ta in e d  in  § 16A  ’v i l l  lead 
to  a n  in c re a se  in  th e  n u m b e r o f 
m in o r  sex v ic t im s  c o m in g  fo rw a rd  
a n d  c o o p e ra t in g  w i t h  s ta te  a u th o r i-  
t-' • 56 N o t o n ly  is  th e  c la im  specu la - 

in  e m p ir ic a l
[457 US 610]

te rm s , b u t  i t  is a lso 
open  to  s e r io u s  q u e s tio n  as a m a tte r  
o f  lo g ic  a n d  com m on  sense. A l ­
th o u g h  § 1 6 A  b a rs  th e  press and 
g e n e ra l p u b lic  f r o m  th e  c o u r tro o m  
d u r in g  th e  te s t im o n y  o f  m in o r  sex 
v ic t im s ,  th e  p re ss  is  n o t den ied  ac-

25. Of course, for a c as e-by-case approach to 
be m eaningful, representatives of the press 
and general public "m ust be given an oppor­
tun ity  to be heard  on the question of their 
exclusion." G an n e tt Co. v DoPasquale, 443 
US. a t  401. 61 L Ed 2d 608, 99 S Ct 2898 
(Powell. J.. concurring). This does not mean, 
however, th a t for purposes of this inquiry the 
court cannot protect the minor victim by 
denying these represen tatives the opportunity 
to confront or cross-exam ino the victim, or by 
denying them  access to sensitive details con­
cern ing  the victim  and the victim 's future 
testim ony. Such discretion is consistent with 
the trad itional au thority  of trial judges to 
conduct in cam era conferences. See Richmond 
N ewspapers. Ir.c. v V irginia, supra, at 598. n
23. 65 L Ed 2c “ 73. 100 S Ct 2814 i Brennan. 
J., concurrir.e ;n judem ent). Without such 
tria l court discretion, a  State 's interest in

cess to  th e  t r a n s c r ip t ,  c o u r t pe rson ­
ne l, o r a n y  o th e r  poss ib le  sou rce 
th a t c o u ld  p ro v id e  a n  a cco u n t o f th e  
m in o r  v i c t im ’s te s t im o n y . T hu s  
§ 16A c a n n o t p re v e n t th e  press from  
p u b lic iz in g  th e  su b s ta n ce  o f  a m in o r  
v ic t im ’s te s t im o n y , as w e ll as h is  o r 
h e r id e n t i ty .  I f  th e  C o m m o n w e a lth 's  
in te re s t in  e n c o u ra g in g  m in o r  v ic ­
t im s  to  com e  fo rw a rd  depends on 
ke e p in g  su ch  m a t te rs  se c re t, § 16A 
h a rd ly  a d va n ce s  t h a t  in te re s t in  an 
e ffe c tiv e  m a n n e r .  A n d  even  i f  § 16A 
e f fe c t iv e ly  a d v a n ce d  th e  S ta te 's  in ­
te re s t, i t  is  d o u b t fu l  t h a t  th e  in te re s t 
w o u ld  be  s u f f ic ie n t  to  ove rcom e  the  
c o n s t i tu t io n a l a t ta c k ,  fo r  t h a t  same 
in te re s t c o u ld  be re l ie d  on  to  s u p p o rt 
a n  a r r a y  o f m a n d a to r y  c lo s u re  ru le s  
des ig ned  to  e n co u ra g e  v ic t im s  to  
com e fo rw a rd :  S u re ly  i t  c a n n o t be 
sugges ted  t h a t  m in o r  v ic t im s  o f  sex 
c r im e s  a re  th e  o n ly  c r im e  v ic t im s  
w ho , because  o f  p u b l ic i t y  a t te n d a n t 
to  c r im in a l  t r ia ls ,  a re  r e lu c ta n t  to 
com e fo rw a r d  a n d  te s t i f y .  T he  
S ta te  s a r g u m e n t  based  on th is  in te r ­
est th e re fo re  p ro ve s  too  m u ch , and 
ru n s  c o n t r a r y  to  th e  v e ry  fo u n d a t io n  
o f  th e  r ig h t  o f  access re cogn ized  in  
R ic h m o n d  N e w s p a p e r s :  n a m e ly ,  
" t h a t  a p re s u m p t io n  o f  openness in ­

safeguarding th e  welfare-t>f;the- minor victim, 
determ ined in an  individual case to merit 
some form of closure, would be defeated be­
fore it could ever be brought to bear.

26. To th e  ex ten t th a t it is suggested that, 
quite a p a rt from encouraging minor victims 
to testify. § 16A improves the quality and 
credibility of testim ony, the  suggestion also is 
speculative. And while closure may have such 
an effect in p a rticu la r cases, the Court has 
recognized th a t, a s  a general m atter. "[o]pen- 
ness in court proceedings may improve the 
quality o f testim ony." G annett Co. v DePasq­
uale, supra, a t 383. 61 L Ed 2d 608, 99 S Ct 
2898 lem phasts added). In the absence of any 
showing th a t closure would improve the qual­
ity of testim ony of all m inor sex victims, the 
S tate 's in te rest certa in ly  cannot justify a 
m andatory  closure rule.
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here:; in  th e  v e ry  n a tu re  o f  a c r im i-  th a t  § 16A , as cons trued  by th e  M js -
n a l t r ia l  u n d e r  o u r  svs tem  o f  ju s ­
t ic e ."  448 US , a t 573 ,' 65 L  Ed 2d 
973, 100 S C t 2814 ( p lu r a l i t y  o p in ­
ion ).

F o r th e  fo re g o in g  reasons, we h o ld

sa ch u se tts  S up rem e J u d i ’ ia l C o u rt, 
v io la te s

(4S7 US 611] 
th e  F ir s t  A m e n d m e n t to  th e  

C o n s t i tu t io n .”  A c c o rd in g ly , th e  ju d g ­
m e n t o f  th e  M assachuse tts  S up rem e  
J u d ic ia l C o u r t is reversed .

SE PA R A TE  O PIN IO N S

J u s t ic e  O ’C o n n o r ,  c o n c u r r in g  in  
th e  ju d g m e n t.

In  R ic h m o n d  N ew spape rs , In c . v 
V ir g in ia ,  448 US  555, 65 L  E d  2d 
973, 100 S C t 2814 (1980), th e  C o u r t 
h e ld  th a t  th e  F ir s t  A m e n d m e n t p ro ­
te c ts  th e  r ig h t  o f  press a nd  p u b lic  to  
a t te n d  c r im in a l t r ia ls .  I  do n o t in te r ­
p re t t h a t  d e c is io n  to  s h e lte r e v e ry  
r ig h t  th a t  is  "n e ce ssa ry  to  th e  e n jo y ­
m e n t o f  o th e r  F ir s t  A m e n d m e n t 
r ig h ts . ”  A n te , a t 604, 73 L  Ed 2d, a t 
255. In s te a d , R ic h m o n d  N ew spape rs  
re s ts  upon  o u r  lo n g  h is to ry  o f open  
c r im in a l t r ia ls  and  th e  spec ia l v a lu e , 
fo r  b o th  p u b lic  and  accused, o f t h a t  
openness. A s  th e  p lu r a l i t y  o p in io n  in  
R ic h m o n d  N ew spape rs  stresses, " i t  
w o u ld  be d i f f ic u l t  to  s in g le  o u t a n y  
aspect o f  g o v e rn m e n t o f h ig h e r con ­
ce rn  a n d  im p o r ta n c e  to  th e  peop le  
th a n  th e  m a n n e r  in  w h ic h  c r im in a l 
t r ia ls  a re  c o n d u c te d ."  448 US , a t 
575, 65 L  E d  2d 973, 100 S C t 2814. 
T h u s , I  in te r p r e t  n e ith e r  R ic h m o n d  
N ew spape rs  n o r  th e  C o u r t ’s dec is ion  
to d a y  co c a r r y  a n y  im p lic a t io n s  o u t ­
s ide  th e  c o n te x t o f  c r im in a l t r ia ls .

T h is  case, h ow e ve r, does in v o lv e  a 
c r im in a l t r ia l .  M o re o ve r, i t  in vo lv e s  
a s ta tu te  m a n d a t in g  a u to m a tic  ex­
c lu s io n  o f th e  p u b lic  from  c e r ta in

te s t im o n y . A s th e  C o u r t e xp la in s , 
M assachuse tts  has d em on s tra te d  no 
in te re s t w e ig h ty  enough  to  ju s t i f y  
a p p lic a t io n  o f  its  a u to m a tic  b a r to  
a l l  cases, even those in  w h ic h  th e  
v ic t im , d e fe n d a n t, and  p ro secu to r 
h a ve  no  ob je c tio n  to  an  open t r ia l .  
A c c o rd in g ly , I  con cu r in  th e  ju d g ­
m e n t.

[457 US 612]
C h ie f J u s tic e  B u rg e r ,  w ith  w hom  

Ju s tic e  R e h n q u is t  jo in s , d issen tin g .

H is to r ic a l ly  o u r  so c ie ty  has gone 
to  g re a t le n g th s  to  p ro te c t m in o rs  
charged w i th  c r im e , p a r t ic u la r ly  b y  
p r o h ib i t in g  th e  re lease o f  th e  nam es 
o f  o ffe n de rs , b a r r in g  th e  press and 
p u b lic  f r o m  ju v e n ile  p roceed ings, 
a nd  s e a lin g  th e  records o f  those p ro ­
ceed ings . Y e t to day  th e  C o u r t ho lds 
u n c o n s t i tu t io n a l a s ta te  s ta tu te  de­
s igned  to  p ro te c t n o t th e  accused, 
b u t th e  m in o r ' victims o f  sex c rim es . 
In  d o in g  so, i t  advances a d is tu rb in g  
p a ra d o x . A lth o u g h  s ta te s  a re  p e rm it ­
te d , fo r  e xam p le , to  m anda te  th e  
c lo s u re  o f  a l l  p roceed ings in  o rd e r to  
p ro te c t a  17-year-o ld  cha rged  w ith  
rape , th e y  a re  n o t p e rm itte d  to  re ­
q u ire  th e  c lo s in g  o f p a r t  o f  c r im in a l 
p ro ceed ing s  in  o rd e r to  p ro te c t an

27. We emphasize th a t our holding is a 
narrow one: th a t a rule of mandatory closure 
respecting the testimony of minor sex victims 
is constitutionally infirm. In individual cases, 
and under appropriate circumstances, the 
First Amendment does not necessarily stand

as a bar to the '—elusion from the courtroom 
of the press and general public during the 
testimony of minor sex-otfense victims. But a 
mandatory rule, requiring no particularized 
determ inations in individual cases, is uncon­
stitutional.
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in n o c e n t c h i ld  w ho  has  been raped 
o r  o th e rw is e  s e x u a lly  abused.

T h e  C o u r t has t r ie d  to  m ake  its  
h o ld in g  a n a r ro w  one b • n o t d is tu rb ­
in g  th e  a u th o r i t y  o f  s ta te  le g is la ­
tu re s  to  e n a c t m o re  n a r ro w ly  d ra w n  
s ta tu te s  g iv in g  t r ia l  ju d g e s  th e  d is ­
c re t io n  to  e x c lu d e  th e  p u b lic  a nd  th e  
p re ss  fr o m  th e  c o u r tro o m  d u r in g  th e  
m in o r  v ic t im ’s te s t im o n y . A n te , a t 
611 , n  27 , 73 L  Ed 2d , a t  260. I  a lso 
do  n o t re a d  th e  C o u r t 's  o p in io n  as 
fo re c lo s in g  a s ta te  s ta tu te  w h ic h  
m a n d a te s  c lo s u re  e x ce p t in  cases 
w h e re  th e  v ic t im  ag rees to  te s t i fy  in  
o pe n  c o u r t .1 B u t th e  C o u r t ’s dec is ion  

[457 US 613]
is  n e v e r th e le s s  a  g ross  in v a s io n  o f  
s ta te  a u t h o r i t y  a nd  a s ta te 's  d u ty  to  
p ro te c t  i ts  c it iz e n s— in  th is  case m i­
n o r  v ic t im s  o f  c r im e . I  c a n n o t agTee 
w i t h  th e  C o u r t ’s e xp a n s ive  in te rp re ­
ta t io n  o f  o u r  dec is io n  in  R ic h m o n d  
N e w sp a p e rs . In c . v  V ir g in ia ,  448 U S  

55, 65 L  E d  2d  973, 100 S C t 2814 
. i9 8 0 ) , o r  i t s  c a v a l ie r  re je c tio n  o f  th e  
s e r io u s  in te re s ts  s u p p o r t in g  M assa ­
c h u s e t ts ’ m a n d a to ry  lo su re  ru le . 
A c c o rd in g ly ,  I  d is sen t.

I
T h e  C o u r t  seems to  read  o u r  dec i­

1. It certain ly  cannot be said th a t the vic­
tim s in this case consented to testifying in 
open court. D uring a lobby conference prior to 
tr ia l , the prosecutor informed the tria l judge 
th a t  she hac interviewed the victims, th a t 
they  were concerned about publicity, and 
would agree to press attendance only if cer­
ta in  guaran tees could be given:

"E ach of [the three victims] indicated tha t 
they  had th e  sam e concerns and basically 
they  are privacy concerns.

"The difficulty of obtaining any kind of 
gu aran tee  th a t the press would not print 
th e ir  names or where they go to school or any 
personal da ta  o r take pictures of them or 
a ttem p t to interview them , those concerns 
come from th e ir  own privacy interests, as well 
as the fact th a t there are  grandparents in­
volved w ith a couple of these victims who do 
no t know w hat happened and if they were to 
find out by reading the paper, everyone was

s ion  in  R ichm ond  N ew spape rs , su ­
p ra , as s p e llin g  o u t a F ir s t  A m e n d ­
m e n t r ig h t  o f  access to  a l l aspects o f 
a l l c r im in a l t r ia ls  u n d o r a l l c ir c u m ­
s tances . A n te , a t 605 , n  13, 73 L  Ed 
2d, a t  256. T h a t is p la in ly  in c o r re c t. 
In  R ichm ond  N ew spape rs , we e xam ­
in e d  ' 'th e  r ig h t  o f  access to  p laces 
t r a d i t io n a l ly  open  to  th e  p u b lic ”  and- 
con c lu ded  th a t  c r im in a l tr ia l:*  w e re  
g e n e r a l ly  o p e n  to  th e  p u b l ic  
th ro u g h o u t th is  c o u n t r y ’s h is to ry  
and  even befon~ th a t  in  E ng la nd . 
T h e  o p in io n s  o f  a m a jo r i ty  o f  th e  
Ju s tic e s  em phas ized  th e  h is to r ic a l 
t r a d i t io n  o f open  c r im in a l t r ia ls .  448 
U S , a t  5 64 -573 ; id ., a t  589 -591 , 65 L  
Ed 2d  973, 100 S C t 2814 f B re n n a n , 
J ., c o n c u r r in g  in  ju d g m e n t) ; id ., a t 
599, 65 L  Ed 2d 973 , 100 S C t 2814 
(S te w a rt, J . c o n c u r r in g  in  ju d g m e n t) ; 
id ., a t  601, 65 L  E d  2d 973 , 100 S C t 
2814 (B la c km u n , J ., c o n c u r r in g  in  
ju d g m e n t) . T h e  p ro p e r m ode o f  a n a l­
y s is  to  be fo llo w e d  in  d e te rm in in g  
w h e th e r  th e re  is  a r ig h t  o f  access 
w as em phas ized  b y  J u s t ic e  B re n n a n :

[457 US 614]
" A s  p re v io u s ly  no ted , re s o lu tio n

concerned about w hat would happen then. 
And they stated th a t if it were a t all possible 
to obtain a guarantee, th a t this information 
would not be used, then they wouldn't-objiect 
to th e  press being included. I explained that 
th a t is [a] very difficult guarantee to obtain 
because the Court cannot issue a conditional 
order, or anything like that, but I just wanted 
to pu t on the record w hat the ir concerns were 
and what they are afraid of." App 48a.

It is clear tha t the victims would "waive" 
the exclusion of the press only if the trial 
court gave them  guarantees of strict privacy, 
guarantees th a t were probably beyond the 
authority  of the court and which themselves 
would raise grave constitutional problems. 
See Oklahoma Publishing Co. v District Court 
of Oklahoma County, 430 US 308. 51 L Ed 2d 
355. 97 S Ct 1045 (19771; Cox Broadcasting 
Corp. v Cohn. 420 US 469. 43 L Ed 2d 328. 95 
S C t  1029(1975).
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o f F ir s t  A m e n d m e n t pub lic  access 
c la im s  in  in d iv id u a l cases m u s t be 
s t ro n g ly  in flu e nced  by th e  w e ig h t 
o f  h is to r ic a l p ra c tice  and by an  
assessm ent o f  th e  specific s t ru c ­
tu r a l va lu e  o f p u b lic  access in  th e  
c irc um s ta n ce s .”  Id ., a t 597-598, 65 
L  Ed 2d 973. 100 S C t 2814.
T o d a y  Ju s tic e  B rennan  ignores th e  

w e ig h t o f h is to r ic a l p ractice . T h e re  
is c le a r ly  a lo n g  h is to ry  o f e xc lu s io n  
o f  th e  p u b lic  from  tr ia ls  in v o lv in g  
se xu a l assau lts , p a r t ic u la r ly  those 
a g a in s t r -s. See, e. g., H a r r is  v 
S te p h e r >1 F2d 888 (CA8 1966), 
c e r t de 386 US 964, 18 L  E d  2d 
113, 87 o  C t 1040 (1967); R eagan v  
U n ite d  .States, 202 F  488 (CA9 1913); 
U n ite d  S ta tes  v  Geise, 158 F  S upp  
821 (A la ska ), a f fd ,  262 F2d 151 (C A 9  
1958), c e r t den ied , 361 US 842, 4 L  
E d  2 d  80, 80 S C t 94 (1959); H ogan  v  
S ta te , 191 A r k  437, 86 SW 2d 93 
(1935); S ta te  v  P u rv is , 157 Conn 198, 
251 A 2 d  178 (1968), c e r t den ied , 395 
U S  928, 23 L  Ed 2d 246, 89 S C t 
1788 (1969); M oo re  v S ta te , 151 G a  
648, 108 SE2d 47 (1921), appea l 
d is m ’d, 260 U S  702, 67 L  Ed 471, 43 
S C t 98 (1922).’  S eve ra l S ta tes have  
lo n g s ta n d in g  p ro v is io n s  a llo w in g  c lo ­
s u re  o f cases in v o lv in g  sexua l as­
s a u lts  aga in s t m in o rs .1

I t  w ou ld  m is re p re se n t the  h is to r i ­
c a l re co rd  to  s ta te  th a t  th e re  is an  
"u n b ro k e n , u n c o n tra d ic te d  h is to r y ”  
o f  open p roceed ings in  cases in v o lv ­
in g  th e  se xua l abuse o f  m ino rs . R ic h ­
m ond  N ew spapers , sup ra , a t 573. 65 
L  Ed 2d 973, 100 S C t 2814. A b sen t 
such  a h is to ry  o f openness, th e  pos i­
t io n s  o f  th e  Jus tice s  jo in in g  re ve rsa l

2. Cf. Stamicarbon. N.V. v American Cyan- 
amid Co. 506 F2d 532. 539-540 (CA2 1974). 
and cases cited therein.

3. See. e.g.. Ala Const. Art VI. § 169 
(190lHrepealed 19731; Fla S tat §918.16 (1979i; 
Ga Code § 81-1006 (1978); Miss Const. Art 3
§ 26; N'H Rev S tat Ann §632-A:8 (Supp 19811; 
NY Jud Law §4 (McKinney 1968); SC  Gen

in  R ichm ond  N ew spape rs  g ive  no 
s u p p o r t to  th e  p ro p o s itio n  th a t c lo ­
su re  o f  th e  p roceed ings d u r in g  th e  
te s t im o n y  o f  th e  m in o r  v ic t im  v io ­
la te s  th e  F irs t  A m e n d m e n t.4

(457 US 615]

I I
T h e  C o u r t does n o t asse rt th a t th e  

F ir s t  A m e n d m e n t r ig h t  i t  d isce rns  
fro m  R ichm ond  N ew spape rs  is abso­
lu te ; in s tead , i t  ho ld s  th a t w hen  a 
"S ta te  a t te m p ts  to  d en y  th e  r ig h t  o f 
access in  o rd e r to  in h ib i t  th e  d isc lo ­
s u re  o f  se n s itiv e  in fo rm a t io n , i t  m u s t 
be show n  th a t  th e  d e n ia l is necessi­
ta te d  b y  a c o m p e llin g  g o v e rn m e n ta l 
in te re s t , and  is n a r ro w ly  ta ilo re d  to  
se rve  th a t  in te re s t . "  A n te , a t 6 0 6 - 
607, 73 L  Ed 2d , a t  257. The  C o u rt's  
w ooden  a p p lic a t io n  o f th e  r ig id  s ta n ­
d a rd  i t  asserts fo r  th is  case is in a p ­
p ro p r ia te . T he  C om m o n w e a lth  has 
n o t den ied  th e  p u b lic  o r  th e  m ed ia  
access to  in fo rm a t io n  as to  w h a t 
ta k e s  p lace a t t r ia l .  A s  th e  C o u r t 
acknow ledges , M assachuse tts  does 
n o t d en y  th e  press and  th e  p u b lic  
access to  th e  t r ia l  t ra n s c r ip t  o r  to  
o th e r  sources o f  in fo rm a t io n  a b o u t 
th e  v ic t im ’s te s tim o n y . E ven  th e  v ic ­
t im ’s id e n t i ty  is  p a r t  o f  th e  p u b lic  
re co rd , a lth o u g h  th e  nam e  o f a 16- 
y e a r-o ld  accused ra p is t g e n e ra lly  
w o u ld  n o t be a m a tte r  o f p u b lic  
re co rd . M ass Gen Law s A n n , ch  119, 
§ 6 0 A  (W est S upp  1982-1983). T h e  
C o m m o n w e a lth  does n o t deny access 
to  in fo rm a t io n , and  does n o th in g  
w h a te v e r to  in h ib i t  its  d isc lo su re . 
T h is  case is q u ite  u n lik e  o th e rs  in  
w h ic h  we have  he ld  u n c o n s t itu t io n a l

Stat § 15-166 (Supp 1981); U tah Code Ann 
§78-7-4 (1953).

4. It is hard to find a limiting principle in 
the Court's analysis. The same reasoning 
might require a hearing before a trial judge 
could hold a bench conference or any in cam­
era proceedings.
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s ta te  la w s  w h ic h  p re v e n t th e  d issem ­
in a t io n  o f  in fo rm a t io n  o r  th e  p u b lic  
d is c u s s io n  o f  ideas. See. e. g., B ro w n  
v  H a r t la g e ,  456  US  45, 71 L  Ed 2d 
732 . n 2  S C t 1523 (1982); S m ith  v  
D a i ly  M a i l  P u b lis h in g  Co. 443 US 
97. 61 L  E d  2d  399, 99 S C t 2667 
(1979); L a n d m a r k  C o m m u n ica tio n s , 
In c . v  V i r g in ia .  435 US  829, 56 L  Ed 
2d  1, 98 S C : 1535 (1978); N eb ra ska  
P ress A s sn . v  S tu a r t ,  427 US 539, 49 
L  E d  2d  683 . 96 S C t 2791 (1976); 
C ox  B ro a d c a s t in g  C o rp . v  Cohen , 420 
U S  469 , 43 L  Ed 2d 328, 95 S C t 
1029 (1975 ); N A A C P  v  B u tto n , 371 
U S  415 , 9 L  E d  2d 405, 83 S C t 328 
(1963).

T h e  p u rp o s e  o f  th e  C om m o n w e a lth  
in  _ i ia c t in g  § 16A  w as to  g ive  assu r­
an ce  to  p a re n ts  a n d  m in o rs  th a t  
th e y  w o u ld  h a v e  th is  m ode ra te  and  
l im i te d  p ro te c t io n  fro m  th e  tra u m a , 
- -n b a r ra s s m e n t,  a n d  h u m il ia t io n  o f

d n g  to  re v e a l th e  in t im a te  d e ta ils  
o f  a s e x u a l a s s a u lt in  f r o n t o f  a la rg e  
g ro u p  o f  u n f a m i l ia r  spec ta to rs— and  
p e rh a p s  a  te le v is io n  aud ience— and 
to  lo w e r  th e  b a r r ie rs  to  th e  re p o r t­
in g  o f  s u c h  c r im e s  w h ic h  m ig h t 
com e  f r o m  th e  v ic t im ’s d read  o f p u b ­
l ic  te s t im o n y . G lobe  N ew spape r Co. 
v  S u p e r io r  C o u r t , 379 M ass 

[457 US 616]
846,

865 , 401  N E 2 d  360, 372 (1980); 383 
M a ss  838 , 8 4 7 -8 4 8 , 423 N E 2d  773, 
779  (1881 ).

N e i t h e r  th e  pu rpose  o f th e  la w  n o r 
i t s  e ffe c t is  p r im a r i ly  to  den y  the  
p re ss  o r  p u b lic  access to  in fo rm a t io n ; 
th e  v e r b a t im  t r a n s c r ip t  is  m ade 
a v a ila b le  to  th e  p u b lic  and th e  m e­
d ia  a n d  m a y  be used w ith o u t l im i t .  
W e  th e re fo re  need o n ly  e xam in e  
w h e th e r  th e  re s tr ic t io n s  im posed a re  
re a so n a b le  a n d  w h e th e r  th e  in te r ­
ests o f  th e  C o m m o n w e a lth  o v e rr id e  
th e  v e r y  l im i te d  in c id e n ta l e ffec ts o f

th e  la w  on  F ir s t  A m e n d m e n t r ig h ts . 
See R ic h m o n d  N ew spapers , 448 US. 
a t 5 8 0 -5 81 . 65 L Ed 2d 973. 100 S C t 
2814 ( p lu r a l i t y  o p in io n i; id ., a t 600, 
65 L  Ed 2d 973, 100 S C t 2814 
(S te w a rt, J .. c o n c u r r in g  in  ju d g ­
m en t) ; P e ll v  P ro c u n ie r , 417 US 817, 
41 L  Ed 2d 495 , 94 S C t 2800, 71 . 
O h io  O ps 2d 195 (1974»; Saxbe v 
W a s h in g to n  P os t Co. 417 US 843, 41 
L  E d  2d 514, 94 S C t 2811 (1974); 
Cox v  N e w  H a m p sh ire , 312 US 569, 
85 L  E d  1049. 61 S C t 762, 133 A L R  
1396 (1941). O u r  o b lig a t io n  in  th is  
case is  to  b a la n ce  th e  c om pe tin g  
in te re s ts : th e  in te re s ts  o f  th e  m ed ia  
fo r  in s ta n t  access, a g a in s t th e  in te r ­
est o f  th e  S ta te  in  p ro te c t in g  c h ild  
rape  v ic t im s  fro m  th e  tra u m a  o f 
p u b lic  te s t im o n y . In  m o ie  th a n  h a l f  
th e  s ta te s , p u b lic  te s tim o n y  w i l l  in ­
c lu d e  te le v is io n  coverage.

I l l

F o r  m e, i t  seems beyond d oub t, 
c o n s id e r in g  th e  m in im a l im p a c t o f 
th e  la w  on  F ir s t  A m e n d m e n t r ig h ts  
and  th e  o v e r r id in g  w e ig h t o f th e  
C o m m o n w e a lth ’s in te re s t in  p ro te c t­
in g  c h i ld  ra p e  v ic t im s , th a t  th e  M as­
sa ch u se tts  la w  is  n o t u n c o n s t itu ­
t io n a l.  T h e  C o u r t acknow ledges th a t 
th e  p ress  a n d . th e  p u b lic  have 
p ro m p t a n d  f u l l  access to  a ll o f  th e  
v ic t im ’s te s t im o n y . T h e ir  a d d it io n a l 
in te re s t in  a c tu a l ly  b e ing  p re sen t 
d u r in g  th e  te s t im o n y  is m in im a l. 
W h ile  d e n y in g  i t  th e  pow e r to  p ro ­
te c t c h i ld re n ,  th e  C o u r t a dm its  th a t 
th e  C o m m o n w e a lth ’s in te re s t in  p ro ­
te c t in g  th e  v ic t im iz e d  c h ild  is a com ­
p e ll in g  in te re s t . A n te , a t 607, 73 L  
Ed 2d , a t  258 . T h is  m eets th e  te s t o f 
R ic h m o n d  N ew spape rs , sup ra .

T h e  la w  need n o t be p re c ise ly  ta i­
lo re d  so lo n g  as th e  s ta te 's  in te re s t 
o v e rr id e s  th e  la w ’s im p a c t on F irs t
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A m e n d m e n t r ig h ts  and th e  re s t r ic ­
t io n s  im posed  fu r th e r  th a t  in te re s t . 
C e r ta in ly  th is  law , w h ic h  exc ludes 
th e  press a nd  p u b lic  o n ly  

[■157 US 617)
d u r in g  th e

a c tu a l te s t im o n y  o f  th e  c h ild  v ic t im  
o f  a sex c r im e , r a t io n a l ly  serves th e  
C o m m o n w e a lth ’s o v e r r id in g  in te re s t 
in  p ro te c t in g  th e  c h ild  fro m  th e  se­
ve re— po s s ib ly  p e rm a n e n t— psycho ­
lo g ic a l dam age . I t  is n o t d is p u te d  
th a t  such  in ju r y  is a re a li ty . ’

T h e  la w  a lso  seems a r a t io n a l re ­
sponse to  th e  u n d is p u te d  p ro b le m  o f 
th e  u n d e r re p o r t in g  o f  rapes a nd  
o th e r  s e x u a l offenses. T h e  C o u r t re ­
je c ts  th e  C o m m o n w e a lth ’s a rg u m e n t 
th a t  § 1 6 A  is ju s t i f ie d  b y  i ts  in te re s t 
in  e n c o u ra g in g  m in o rs  to  re p o r t  sex 
c r im es , f in d in g  th e  c la im  "s p e c u la ­
t iv e  in  e m p ir ic a l te rm s  [a nd ] open  to  
se rio us  q u e s tio n  as a m a tte r  o f  lo g ic  
and  com m on  sense.”  A n te , a t 6 0 9 -  
610, 73 L  Ed 2d, a t 259. T h e re  is  no  
bas is w h a te v e r  fo r  th is  c a v a lie r  d is ­
reg a rd  o f  th e  r e a l i t y  o f  h u m a n  expe ­
r ience . I t  m akes no sense to  c r i t ic iz e  
th e  C o m m o n w e a lth  fo r  its  fa i lu r e  to  
o ffe r e m p ir ic a l d a ta  in  s u p p o rt o f  its  
ru le ; o n ly  b y  a llo w in g  s ta te  e x p e r i­
m e n ta t io n  m ay  such e m p ir ic a l e v i­
dence be p roduced . " I t  is  one o f  th e  
h a p p y  in c id e n ts  o f  th e  fe d e ra l sys­
te m  th a t  a  s in g le  cou rageous S ta te  
m ay , i f  i t s  c it iz e n s  choose, se rve  as a 
la b o ra to ry ; and  t r y  n ove l soc ia l a n d  
econom ic  e x p e r im e n ts  w ith o u t  r is k  
to  th e  re s t o f th e  c o u n try .”  N e w

5. For a discussion of the traum atic effect of 
court proceedings on minor rape victims, see 
E. H ilberman, The Rape Victim 53-54 (1976);
S. Katz Sc M. Mazur. Understanding the Rape 
Victim: A Synthesis of Research Findings 
198-200 (1979). and studies cited therein.

6. As one commentator put it: "Especially 
in cases involving minors, the courts stress 
the serious em barrassm ent and shame of the 
victim who is forced to testify to sexual acts 
or whose intim ate life is revealed in detail 
before a crowd of the idly curious." Berger.

S ta te  Ice  Co. v L ie b m a n n , 285 US  
262, 311, 76 L  Ed 747, 52 S C t 371 
(1932) (B ra nde is , J ., d is sen tin g ). See 
a lso C h a n d le r  v F lo r id a , 449 US 560, 
579 -580 , 66 L  Ed 2d 740, 101 S C t 
802 (1981); Reeves, In c . v S ta te , 447 
U S  429, 441. 65 L Ed 2d 244, 100 S 
C t 2271 (1980); W h a le n  v  Roe. 429 
U S  589, 597, and n 20, 51 L  Ed 2d 
64. 97 S C t  869 (1977 ).

T he  C o u r t a lso conc ludes  th a t th e  
C o m m o n w e a lth ’s a sse rt io n  th a t th e  
la w  m ig h t  reduce  u n d e r re p o r t in g  o f  
se xua l offenses fa ils  "a s  a m a tte r  o f  
log ic  a n d  com m on sense .”  T h is  con ­
c lu s io n  is based on a m isp e rce p tio n  
o f th e  C o m m o n w e a lth 's  a rg u m e n t 
a nd  a n  o v e r ly  n a r ro w  v iew  o f  th e  
p ro te c t io n  th e  s ta tu te  seeks to  a ffo rd  
y o u n g  v ic t im s . T he  C o u r t a p p a re n t ly  
be lie ves th a t  th e  s ta tu te  does n o t 
p re v e n t a n y  s ig n if ic a n t 

[457 US 618)
t ra u m a , em ­

b a rra s sm en t, o r  h u m il ia t io n  on th e  
p a r t  o f  th e  v ic t im  s im p ly  because 
th e  press is n o t p re ve n te d  fro m  d is ­
c o v e r in g  and p u b lic iz in g  b o th  th e  
id e n t i t y  o f th e  v ic t im  and th e  sub ­
s tance  o f  th e  v ic t im ’s te s tim o n y . 
A n te , a t  609 -610 , 73 L  Ed 2d, a t 259. 
S ec tio n  16A  is  in te n d e d  n o t to  p re ­
serve c o n f id e n t ia l i ty , b u t to  p re v e n t 
th e  r is k  o f severe p sycho log ica l d a m ­
age caused b y  h a v in g  to  re la te  th e  
d e ta ils  o f  th e  c r im e  in  f r o n t  o f  a 
c row d  w h ic h  in e v ita b ly  w i l l  in c lu d e  
v o y e u r is t ic  s t r a n g e r s . *  I n  m o s t 
s ta tes, th a t  c row d  m a y  be expanded  
to  in c lu d e  a l iv e  te le v is io n  aud ience ,

Man's Trial. Woman's Tribulation: Rape 
Cases in the Courtroom. 77 Colum L Rev 1, 88
(1977). The victim's interest in avoiding the 
humiliation of testifying in open court is thus 
quite separate from any interest in prevent­
ing the public from learning of the crime. It is 
ironic th a t the Court emphasizes the failure 
of the Commonwealth to seal the trial tra n ­
script and bar disclosure . f the victim's iden­
tity. The Court implies tha t a state law more 
severely encroaching upon the interests of the 
press and public would be upheld.
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w ith  re ru n s  o n  th e  e ve n in g  news. 
T h a t o rd e a l c o u ld  be d i f f ic u l t  fo r  an 
a d u lt ;  to  a c h i ld ,  th e  e xpe rience  can 
be d e v a s ta t in g  and  le a ve  p e rm a n e n t 
sca rs .7

T h e  C o m m o n w e a lth 's  in te re s ts  a re  
c le a r ly  fu r th e re d  b y  th e  m a n d a to ry  
n a tu r e  o f  th e  c lo su re  s ta tu te . C e r­
t a in ly  i f  th e  la w  w e re  d is c re tio n a ry , 
m os t ju d g e s  w o u ld  exe rc ise  th a t  d is ­
c re t io n  s o u n d ly  and  w o u ld  avo id  u n ­
ne ce ssa ry  h a rm  to  th e  c h ild , b u t 
v ic t im s  a nd  th e i r  fa m ilie s  a re  e n t i­
t le d  to  a s s u ra n ce  o f  such  p ro te c tio n . 
T h e  le g is la tu re  d id  n o t a c t i r r a t io n ­
a l l y  in  d e c id in g  n o t to  leave th e  
c lo s u re  d e te rm in a t io n  to  th e  id io syn - 
c ra c ie s  o f  in d iv id u a l ju dge s  sub je c t 
to  th e  p re ssu re s  a v a ila b le  

[457 US 619)
to  th e

m e d ia . T h e  v ic t im  m ig h t  v e ry  w e ll 
e x p e r ie n c e  c o n s id e r a b le  d is t r e s s  

r io r  to  th e  c o u r t  appea rance , w on ­
d e r in g , in  th e  absence o f  s ta tu to ry  
p ro te c t io n , w h e th e r  p u b lic  te s tim o n y  
w i l l  be re q u ire d . T h e  m e re  poss ib il­
i t y  o f  p u b lic  te s t im o n y  m ay  cause 
p a re n ts  a n d  c h i ld re n  to  dec ide n o t to  
r e p o r t  th e se  h e in o u s  c rim es . I f ,  as 
p s y c h o lo g is ts  re p o r t, th e  c o u rtro o m  
e x p e r ie n c e  in  such  cases is a lm o s t as 
t r a u m a t ic  as th e  c r im e  i ts e lf , ' a 
s ta te  c e r ta in ly  s h o u ld  be ab le  to  ta k e  
w h a te v e r  re a so n ab le  steps i t  be lieves 
a re  n e ce ssa ry  to  reduce  th a t  tra u m a . 
F u r th e rm o re ,  we ca n n o t expec t v ic ­
t im s  a nd  t h e i r  p a re n ts  to  be aw a re  
o f  a l l  o f  th e  nuances o f  s ta te  law ; a

7. See H iiberm an. supra: L. Holmstrom & 
A. Burgess. The Victim of Rape: Institutional 
Reactions 222. 227 (1978); Berger, supra, a t 
88 . 92-93: Libai. The Protection of the Child 
Victim  of a Sexual Offense in the Criminal 
Ju stice  System , 15 Wayne L Rev 977, 1021 
il969i. H olm strom  and Burgess report that 
nearly  half of all adult rape victims were 
d isturbed by the public setting of their trials. 
C ertain ly  th e  impact on children must be 
g rea te r.

8 . See Bohmei & Blumberg, Twice Trauma-

pe rson  w h o  sees new spape r, o r  p e r­
haps even  te le v is io n , re p o rts  o f a 
m in o r  v ic t im 's  te s t im o n y  m ay ve ry  
w e ll be d e te r re d  fro m  re p o r t in g  a 
c r im e  on  th e  b e l ie f  th a t  p u b lic  te s t i­
m o n y  w i l l  be re q u ire d . I t  is w ith in  
th e  p o w e r o f  th e  s ta te  to  p ro v id e  fo r 
m a n d a to ry  c lo s u re  to  a lle v ia te  such 
u n d e rs ta n d a b le  fe a rs  and  e n c o u ra g e ' 
th e  r e p o r t in g  o f  such  c rim es .

IV

T h e re  is, o f  cou rse , "a  p re sum p ­
t io n  o f  openness [ th a t ]  in h e re s  in  th e  
v e r y  n a tu re  o f  a c r im in a l t r ia l  u nd e r 
o u r  s y s te m  o f  ju s t ic e .”  B u t we have 
c o n s is te n t ly  em phas ized  th a t  th is  
p re s u m p tio n  is  n o t abso lu te  o r  i r r e ­
fu ta b le .  A  m a jo r i ty  o f  th e  Ju s tice s  
in  R ic h m o n d  N ew spape rs  a c k n o w l­
edged th a t  c lo s u re  m ig h t be p e rm it ­
te d  u n d e r  c e r ta in  c ircum s tances . 
J u s t ic e  S te w a r t ’s sepa ra te  o p in io n  
p o in te d ly  re cogn ized  th a t  e xc lu s io n  
o f  th e  p u b lic  m ig h t  be ju s t i f ie d  to  
p ro te c t " th e  s e n s ib il it ie s  o f a  y o u th ­
fu l  p ro s e c u t io n  w itn e ss  . . .  in  a 
c r im in a l  t r ia l  fo r  ra p e .”  448 US , a t 
600 , n  5, 65 L  Ed 2d 973, 100 S C t 
2814 .3 T h e  M assachuse tts  s ta tu te  
has  a r e la t iv e ly  m in o r  in c id e n ta l 
im p a c t on  F ir s t

[457 US 620]
A m e n d m e n t r ig h ts  

a n d  g iv e s  e ffe c t to  th e  o v e r r id in g  
s ta te  in te re s t  in  p ro te c t in g  c h ild  
ra p e  v ic t im s . P a ra d o x ic a lly , th e  
C o u r t  to d a y  den ie s  th e  v ic t im s  th e  
k in d  o f  p ro te c t io n  ro u t in e ly  g ive n  to

tized: The Rape Victim and the Court, 58 
Jud ica tu re  390 tl975); Katz & Mazur, supra: 
H olm strom  & Burgess, supra: Hilberman, su­
pra; Berger, supra.

9. See also 448 US. a t 580-581. 65 L Ed 2d 
973. 100 S Ct 2814; id., a t 582. 65 L Ed 2d 
973, 100 S Ct 2814 (White. J.. concurring): 448 
id., a t 584. 65 L Ed 2d 973. 100 S Ct 2814 
iStevens, J.. concurring); id., at 598, 65 L Ed 
2d 973, 100 S Ct 2814 (Brennan. J., concur­
ring in judgment).
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ju v e n ile s  who c o m m it c rim es . M a n y  
w i l l  fin - ' i t  d i f f ic u l t  to  re c o n c ile  th e  
conce rn  so o fte n  expressed fo r  th e  
r ig h ts  o f  th e  accused w ith  th e  c a l­
lous  in d iffe ren ce  e x h ib ite d  to d a y  fo r  
c h ild re n  who, h a v in g  su ffe red  th e  
tra u m a  o f rape  o r  o th e r  se xu a l 
abuse, a re  den ied th e  m odest p ro te c ­
t io n  th e  M assachuse tts  L e g is la tu re  
p rov ided .

Ju s tice  S te v e n s , d issen tin g .

T he  d u ra tio n  o f  a  c r im in a l t r ia l  
g e n e ra lly  is s h o r te r  th a n  th e  t im e  i t  
ta kes  fo r  th is  C o u r t 's  ju r is d ic t io n  to  
be in vo ked  and o u r  ju d g m e n t o n  th e  
m e r its  to  be announced . A s a re s u lt ,  
o u r  pow e r to  re v ie w  p re t r ia l o r  m id ­
t r ia l  o rde rs im p lic a t in g  th e  fre e d o m  
o f  the  press has re s ted  on th e  e xcep ­
t io n  to  th e  m ootness d o c tr in e  fo r  
o rd e rs  "capab le  o f  re p e t it io n , y e t  
e vad ing  re v ie w .”  See R ic h m o n d  
N ew spapers , In c . v  V irg in ia ,  4 48  U S  
555, 563, 65 L  Ed 2d 973, 100 S C t 
2814; G anne tt Co. v  D ePasqua le , 443 
U S  368, 377-378, 61 L  Ed 2d 608, 99 
S C t 2898; N e b ra s ka  P ress A ssn . v 
S tu a r t, 427 US 539, 546 -547 , 49 L  
E d  2d 683, 96 S C t 2791.

T oday th e  C o u r t expands th a t  e x ­
ce p tio n  in  o rd e r to  pass on  th e  con ­
s t i tu t io n a l i t y  o f a  s ta tu te  th a t ,  as 
p re s e n tly  cons trued , has n e v e r been  
a p p lie d  in  a l iv e  co n tro v e rs y . I n  th is  
case, u n lik e  th e  th re e  cases c ite d  
above, th e  g o v e rn in g  s ta te  la w  was 
m a te r ia lly  changed a f te r  th e  t r ia l  
c o u r t ’s o rd e r had e xp ire d  b y  i ts  o w n  
te rm s . T he re  con sequ en tly  is no  pos­
s ib i l i t y  "  ' th a t  th e  sam e c o m p la in in g  
p a r ty  w i l l  be su b je c t to  th e  sam e 
a c tio n  aga in .’ ”  G a n n e tt Co. v  D e ­
Pasqua le , sup ra , a t  377, 61 L  E d  2d 
608, 99 S C t 2898 (q u o tin g  W e in s te in  
v  B rad fo rd , 423 U S  147, 149. 46 L  
Ed 2d 350, 96 S C t 347).

T h e  fa c t th a t  th e  M assachuse tts  
S u p re m e  J u d ic ia l C ou rt n a r ro w ly  
c o n s tru e d — and  th en  uphe ld  in  th e  
a b s tra c t— th e  s ta te  s ta tu te  th a t  th e  
t r ia l  c o u r t  had read to  m a n d a te  th e  
c lo s u re  o f th e  e n t ire  t r ia l  bea rs  on  
o u r  re v ie w  fu n c t io n  in  o th e r  re ­
spects . W e have o n ly  re c e n tly  re cog ­
n ized  th e  F irs t

[457 US 621]
A m e n d m e n t r ig h t  o f 

access to  n ew sw o rth y  m a tte r . See 
a n te , a t 603, 73 L  Ed 2d, a t  255; 
R ic h m o n d  N ew spapers , In c . v  V i r ­
g in ia , s u p ra , a t 582, 65 L  Ed 2d 973, 
100 S C t 2814 (S tevens, J ., c o n c u r ­
r in g ) . In  de ve lo p in g  c o n s t i tu t io n a l 
ju r is p ru d e n c e , th e re  is a spe c ia l im ­
p o r ta n c e  in  d e c id in g  cases on  con ­
c re te  fac ts . C f. M in n ic k  v C a l i fo rn ia  
D e p t, o f  C o rre c tio n s , 452 U S  105, 
120 -127 , 6S L  Ed 2d 706, 101 S C t 
2211 ; U n ite d  S ta tes v R a ines , 362 
U S  17, 21. 4 L  Ed 2d 524, 80  S C t 
519. O n ly  in  specific co n tro v e rs ie s  
can  th e  C o u r t decide how  th is  r ig h t  
o f  access to  c r im in a l t r ia ls  can  be 
a ccom m 'K ia ted  w ith  o th e r so c ie ta l 
in te re s ts , such as th e  p ro te c t io n  o f 
v ic t im s  o r  de fendan ts . T he  a d v is o ry  
o p in io n  th e  C o u r t announces to d a y  
sheds v i r t u a l ly  no l ig h t on h o w  such 
r ig h ts  sh o u ld  be accom m oda ted .

T h e  q ue s tio n  w h e th e r th e  C o u r t 
s h o u ld  e n te r ta in  a fa c ia l a t ta c k  on a 
s ta tu te  th a t  bears on th e  r ig h t  o f  
access ca n n o t be answered s im p ly  b y  
n o t in g  th a t th e  r ig h t has its  sou rce  
in  th e  F ir s t  A m end m en t. See, e. g., 
B a te s  v  S ta te  B a r o f  A r iz o n a , 433 
U S  350, 380 -381 , 53 L  Ed 2d 810 . 97 
S C t 2691, 51 O h io  M isc  1, 5  O h io  
Ops 3d 60; Y oung  v A m e r ic a n  M in i 
T h e a tre s . In c . 427 US  50, 61 . 49 L  
E d  2d 310. 96 S C t 2440. F o r  th e  
r ig h t  o f  access is p la in ly  no t c o e x te n ­
s ive  w i th  th e  r ig h t  o f exp ress ion  th a t  
w as v in d ic a te d  in  N eb ra ska  P ress
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Assn .. s u p ra .1 Because s ta tu te s  th a t  
b ea r on th is  r ig h t  o f  access do n o t 
d e te r  p ro te c te d  a c t iv i t y  in  th e  w a y  
th a t  o th e r  la w s  som e tim es  in te r fe re  
w i th  th e  r ig h t  o f  exp ress ion , we 
s h o u ld  fo llo w  th e  n o rm  o f re v ie w in g  
these s ta tu te s  as a p p lie d  ra th e r  th a n  
on  th e i r  face.

I t  is  n o r  d e a r  w hen , i f  eve r, th e  
C o u r t w i l l  need  to  c o n fro n t th e  ques­
t io n  w h e th e r  a m a n d a to ry  p a r t ia l-  
c lo s u re  s ta tu te  is u n c o n s t itu t io n a l. I f  
th e  o rd e r  h yp o th e s iz e d  by th e  S u ­
p re m e  J u d ic ia l C o u r t, in s te a d  o f th e  
t r ia l  c o u r t 's  o rd e r , had  a c tu a l ly  been 
e n te re d  in  th is  case, a n d  i f  th e  press 
h ad  been g iv e n  p ro m p t access to  a 
t r a n s c r ip t  o f  th e  te s t im o n y  o f  th e  
m in o r  v ic t im s ,  a p p e lla n t m ig h t  n o t 
even have  acD ea led . A t  th e  

* [457 US 622]
v e r y

le a s t th e  press, th e  p ro se cu to r, a nd  
de fense  cou n se l w o u ld  have  a rg ued  

e c o n s t i t u t io n a l i t y  o f  th e  p a r t ia l-  
js u re  o rd e r  in  th e  c o n te x t o f th e  

fa c ts  re le v a n t to  such  an  o rd e r, a n d  
a  d if fe re n t  c o n tro v e rs y  w o u ld  ha ve  
been fra m e d  fo r  a p p e lla te  re v ie w . In  
fu tu r e  cases th e  t r ia l  c o u r ts  m a y  
v o lu n ta r i ly  fo l lo w  th e  d ire c t io n  o f  
J u s tic e  W i lk in s  and  m a ke  spec ific  
f in d in g s  d e m o n s tra t in g  a c o m p e llin g  
s ta te  in te re s t s u p p o r t in g  th e  m a n ­
da te d  p a r t ia l- c lo s u re  o rd e r . See 333 
M ass 835. 8 5 2 -8 5 3 , 423 N E 2 d  773, 
782 ( c o n c u r r in g  o p in io n ). O r th e  re c ­
o rd  in  fu tu r e  cases m a y  p la in ly  d is ­
c lose a ju s t i f ic a t io n  fo r  a p a r t ia l c lo ­
s u re  th a t  th e  C o u r t w o u ld  co n s id e r 
a ccep tab le . T h u s , as ide  fro m  th e  i l l u ­
m in a t io n  p ro v id e d  b y  l iv e  c o n tro v e r-

1. For exam pie. even though a reporter may 
have no right o f access to a judge's side-bar 
conference, it surely  does not follow tha t the 
judge could en.ioin publication of what a re­
porter might have learned about such a con­
ference.

2. "But the most fundam ental principle of
const!.utionai ac.udication is not to face con-

sies, a dec is ion  to  re v ie w  o n ly  o rd e rs  
a c tu a lly  e n te re d  p u rs u a n t to  th e  
M assachuse tts  s ta tu te  w o u ld  ad ­
vance  th e  p o lic y  o f a v o id in g  th e  p re ­
m a tu re  and  unnecessa ry  a d ju d ic a ­
t io n  o f c o n s t itu t io n a l q u e s tio n s ; ' i t  is 
a t le a s t conce ivab le  th a t  no such 
o rd e r m a y  eve r have to  be ju s t i f ie d  
by th e  con c lu s io n  o f th e  le g is la tu re  • 
th a t  th e  m a n d a to ry  c lo s u re  o f  th e  
t r ia l  d u r in g  th e  te s t im o n y  o f  a m i­
n o r  v ic t im  o f a sex c r im e  is neces­
s a ry  to  se rve  im p o r ta n t s ta te  in te r ­
ests.

T h e  C o u r t does n o t h o ld  th a t  on 
th is  re c o rd  a c lo su re  o rd e r  l im ite d  to  
th e  te s t im o n y  o f  th e  m in o r  v ic t im s  
w o u ld  ha ve  been u n c o n s t itu t io n a l. 
R a th e r , th e  C o u r t ho lds o n ly  th a t  i f  
e ve r such  an o rd e r is e n te re d , i t  
m u s t be su p p o rte d  b y  ade qua te  f in d ­
ings . N o rm a lly ,  i f  th e  c o n s t i tu t io n a l 
d e f ic ie n c y  is  th e  absence o f  f in d in g s  
to  s u p p o r t a  t r ia l  o rd e r, th e  C o u r t 
w o u ld  e i th e r  rem and  fo r  fa c t f in d in g , 
o r  e x a m in e  th e  re co rd  its e lf ,  b e fo re  
d e c id in g  w h e th e r  th e  o rd e r m ea ­
s u re d  u p  to  c o n s t itu t io n a l s ta n da rd s . 
T h e  in fe a s ib i l i t y  o f  th is  cou rse  o f • 
a c t io n — since  no such  o rd e r  w as en ­
te re d  in  th is  case and  s in ce  th e  o r ­
d e r th a t  was e n te re d  has e x p ire d —  
fu r t h e r  d em ons tra te s

[457 US 623]
th a t  th e

C o u r t ’s c o m m e n t on th e  F ir s t  
A m e n d m e n t issues im p lic a te d  b y  th e  
M assa chu se tts  s ta tu te  is  a d v is o ry , 
h y p o th e t ic a l,  and , a t bes t, p re m a ­
tu re .3

I  w o u ld  d ism iss  th e  appea l.

stitu tional questions but to avoid them, if at 
all possible." United States v Lovett. 328 US 
303. 320, 90 L Ed 1252, 66 S Ct 1073 (Frank­
furter. J.. concurring).

3. The "capable of repetition, yet evading 
review” exception to the mootness doctrine 
generally is compatible with our settled po!:cy 
of avoiding the prem ature adjudication of
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constitutional questions, see Franks v Bow­
man Transportation Co. 424 US 747. 756. n fi. 
47 L Ed 2d 444. 96 S Ct 1251, for an order 
th a t is capable of repetition yet evading re­
view generally is no less ripe for review the 
first time it is presented than it would be on 
subsequent occasions. But when the "order''

th a t is presented for review the first time is 
formulated in the abstract, as was the ruling 
of the Supreme Judicial Court in this case, 
the policy requires the Court to defer review 
of ^uch an order until it is entered in a live 
controversy.
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CONTINUATION of FISCAL NOTE ANALYSIS
F o r  B i l i / R e s o l u t i o n  N n . CSHB 3 2 3  ( J u d . )

This bill adds new sections to AS 12.45 that provide for 
alternative methods for taking the testimony of a child in certain 
criminal proceedings (AS 11.41) in which that child was the victim or is 
to be a witness. The bill provides that closed circuit television, 
one-way mirrors or other spatial arrangements may be used in these 

proceedings so that a child’s testimony may be viewed by the defendant, 
the court, and the finder of fact, but which also provides that the 
child does not have visual contact with the defendant and jurors.

The Department of Law believes that alternative methods for 
taking the testimony of a child, in those cases where normal court 

procedures would result in the child's inability to reasonably 
communicate, can be accomplished in three ways. One, closed circuit 
television would be used routinely at Anchorage, Fairbanks, and Juneau, 

when isolation of the child is required. If necessary, a modified 
closed circuit televised method would be used only occasionally at other 

locations. Two, a one-way mirror or perforated one-way screen method 
could be used routinely at most other locations when isolation of the 
chLid witness from the defendant or jurors is required. Three, use of 
child-size furniture for the child witness would be appropriate at all 

locations wh e n  it becomes necessary to schedule the proceeding in a room 
that provides adequate privacy, freedom from distractions, informality, 
and comfort appropriate to the child’s developmental age.

Use of closed circuit . television at Anchorage, Fairbanks and 
Juneau would be contracted out to private vendors. Video/audio communi­
cations from the victim/witness to the defendant, the court and the 
trier of fact would be required. Private audio communciation between 
the defendant and the defendant's counsel would also be required. The 
department estimates that about four hours of testimony will occur at 

each pretrial or trial proceeding. The department also estimates that a 
total of two hours of setup/takedown time will also be required for each 

proceeding, including vendor's chargable travel time. It is estimated 
that contracted costs for operator(s), audio/visual equipment, and 
cabeling will be $300 per hour, at these three locations.

Occasional use of a modified audio/visual method at other 

locations, using video recordings of testimony, and involving rental of 
a video camcorder and monitors, is estimated to $600 per year at each of 
the department’s other locations. This cost is based upon three days 
rental, at $200 per day, of one camcorder, defense audio equipment, and 

monitors at each location. Operation of the equipment would be handled 
by existing Department of Law paralegals.

Use of one-way mirrors or some other method that provides 
one-way sight so that the witness may be viewed by the defendant and the 
jurors, but whi c h  prevents the witness from viewing the defendant and
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the jurors, w i l l  require the manufacture or fabrication of freestanding 

(or attachable) portable, safe, and easily stored viewing/ screening 

devices. Thus far, the department has not been able to locate regularly 

manufactured d e v i c e s  of this nature. However, freestanding partitions 

providing a 96" x  96” "L" barrier, with two plexiglass 48" x  48" v i e w  

areas retail f o r  $1,890. Substitution of a one-way mirror, or other 

device, would p r o b a b l y  cost $2,000 at a minimum. Devices of this type 

are not easily nor safely transported between locations b y  air carrier. 

For this reason, the cost for one-way screening devices at each of our 

district attorney office locations is included in this fiscal note 

request.

The cost of child furniture, at $150 for a table and chair, is 

included for ea c h  location, except Anchorage costs are for three sets, 

and Fairbanks costs are for twG *iets.

D u r i n g  FY 1987, 346 child sexual assault cases wer e  referred 

to the department. Of this number, 125 cases, or 36% of the total 

number of cases referred, wer e  declined. It is estimated that about 40% 

of the declined cases, or 51 complaints, would have bee n  accepted for 

prosecution had the alternative child testimony methods, contained in 

this bill, be e n  a v ailable to prosecutors. Moreover, due to the obvious 

trauma experienced by some child witnesses, it would have been appro­

priate to use the b i l l’s alternate testimony methods on twenty or mor e  

occasions in cases that w e r e  accepted for prosecution.

A  schedule is attached that details the cost of contractual 

services and e q u i p m e n t  that will be necessary for the department to 

implement this bill.



Fiscal Note Analysis CSHS 323 (Jud.)

Court Rooi Close Circuit/Screening 
Criainal Division

— One-Tiie—
Screen Screen Rental/ Annual 73000 75000

Office Type teases Jury Defendant Furniture Contractual cost Contractual Equipsent

Juneau DAO CC 6 2000 2000 150 10800 14950
Ketchikan DAO SC 2 2000 2000 150 600 4750
Sitka DAO SC 2 2000 2000 150 600 4750

F irs t Jud ic ia l: 10 6000 6000 450 12000 24450 12000 12450

BarroH DAO SC 3 2000 2000 150 600 4750
Kotzebue DAO SC 1 2000 2000 150 600 4750
Note DAO SC 2 2000 2000 150 600 4750

Second Jud ic ia l: 6 6000 6000 450 1800 14250 1800 12450

Anchorage DAO CC 24 2000 2000 450 43200 47650
Bethel DAO SC 3 2000 2000 150 600 4750
D illingha i DAO SC 2 2000 2000 150 600 4750
Kenai DAO SC 4 2000 2000 150 600 4750
Kodiak DAO SC 3 2000 2000 150 600 4750
Paloer DAO SC 5 2000 2000 150 600 4750
Valdez DAO SC 2 2000 2000 150 600 4750

Third Jud ic ia l: 43 14000 14000 1350 46800 76150 46800 29350

Fairbanks DA0/4th CC 12 2000 2000 300 21600 25900 21600 4300

Brand Total: 71 2B000 28000 2530 82200 140750 82200 58550

CC = Closed c irc u it : 1800 Per case
SC = Screen: 2000 One-Tiae
Rental $ 200 per day 600 based on three day average
Furniture/set 150 Children size
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§ 12 .45 .047 A l a s k a  S t a t u t e s § 12 .45 .048

S ec . 12 .45 .047 . V id e o ta p in g  o f  te s t im o n y  b y  y o u n g  v ic t im s  o f  
s e x u a l o f fe n s e s , (a) U p o n  a p p lic a t io n  b y  th e  p ro s e cu tin g  a t to rn e y  a n d  
no tice  to  th e  d e fe n d a n t, th e  c o u r t  s h a ll  p e rm it  th e  s ta te  to  v id eo tape  th e  
te s t im o n y  o f a c h ild  w ho  is  th e  a lle g e d  v ic t im  o f  a v io la t io n  o f  A S  
11.41 .410 —  11 .41 .455  a n d  w h o  is  16 ye a rs  o f  age o r  yo u n g e r a t  th e  
t im e  th e  c o u r t issues th e  o rd e r  p e rm it t in g  th e  v id e o ta p in g .

(b) T h e  t r ia l  ju d g e  s h a ll p re s id e  a t  th e  v id e o ta p in g  p ro ceed ing  a nd  
s h a ll r u le  on a l l  q u e s tio n s  as i f  a t  t r ia l .  T h e  d e fe n d a n t s h a ll be a ffo rd e d  
a l l  r ig h ts  a p p lic a b le  to  d e fe n d a n ts  d u r in g  t r ia l ,  in c lu d in g  th e  r ig h t  to  
an  a t to rn e y  a nd  th e  r ig h t  to  c o n fro n t a n d  c ro ss -e xam in e  th e  w itn e ss . 
The  t r ia l  ju d g e  s h a ll d e te rm in e  th ose  pe rsons o th e r  th a n  th e  
p ro s e cu tin g  a t to rn e y , th e  d e fe n d a n t, a n d  th e  d e fe n d a n t’s a t to rn e y  w ho  
m a y  a tte n d  th e  v id e o ta p in g  p ro ceed in g .

(c) V id e o ta p e d  ev id ence  ta k e n  in  acco rdance  w i th  th is  sec tion  is  
a d m is s ib le  in  e v id e nce  in  th e  c r im in a l t r ia l  o f  a  d e fe n d a n t cha rged  w i th  
a v io la t io n  o f A S  11 .41 .410  —  11 .41 .455 . (§ 2 ch  67 S L A  1982)

C ro ss  re fe ren ce  
findings and purpos

S ec . 12 .45 .05  
e c u t io n  w i tn e s  
th e  possess ion o l 
p ro sp e c tiv e  p ro s  
o f  th e  s ta te  m a j 
u n t i l  th e  w itn e ss  
h e a r in g , o r  in  th  
22 S L A  1965)

§ 12.45 .050

Q u o tea  in  M iller 
No. 589 (File No. 
(1969).

C ross r e 'j r e n c e s . — For legislative 
findings and purpose, see § 1, ch. 67, SLA 
1982, in the Temporary and Special Acts;

for effect on court rules, see § 3, ch. 67, 
SLA 1982, in the Temporary and Special 
Acts.

S ec . 12 .45 .048 . E x c lu s io n  o f  p u b l i c  f r o m  t r i a l  d u r in g  te s t im o n y  
b y  y o u n g  v ic t im  o f  s e x u a l o f fe n s e ,  (a ) A f te r  n o tic e  to  th e  d e fe nda n t, 
th e  s ta te  m a y  a p p ly  to  th e  c o u r t  fo r  a n  o rd e r e x c lu d in g  th e  p u b lic  fro m  
th e  co u rtro o m  d u r in g  th e  te s t im o n y  o f  a  c h i ld  w ho  is  th e  a lle g ed  v ic t im  
o f a v io la t io n  o f  A S  11 .41 .410  —  11 .41 .455 . T he  o rd e r s h a ll be g ra n te d  
i f  th e  c o u r t f in d s  th a t  th e  c h i ld  is  16 ye a rs  o f  age o r  y o u n g e r a t th e  t im e  
o f  th e  t r ia l .

(b) I f  th e  p u b lic  is  e xc lu d e d  fro m  th e  t r ia l  u n d e r (a) o f  th is  sec tion , 
th e  te s t im o n y  g iv e n  d u r in g  th e  t im e  th e  p u b lic  is  e xc lu ded  s h a ll be 
a v a ila b le  to  th e  p u b lic  u po n  re q u e s t w i t h in  a re a sonab le  t im e  s u f f ic ie n t 
to  a llo w  p re p a ra t io n  o f  a  ta p e  re c o rd in g  o r  t r a n s c r ip t  o f  th e  te s t im o n y .

(c) I n  th is  se c tio n  " p u b l ic ”  m ean s  a l l  pe rsons excep t
(1 ) th e  ju d g e  p re s id in g  o v e r th e  t r ia l ;
(2 ) th e  m em be rs  o f  th e  ju r y ;
(3 ) th e  d e fe n d a n t a nd  th e  a t to rn e y  a n d  an  in v e s t ig a to r  fo r  th e  de fen ­

d a n t;
(4 ) th e  p ro s e cu tin g  a t to rn e y  a n d  a n  in v e s t ig a t in g  o ff ic e r  fo r  th e  

s ta te ;
(5 ) th e  p a re n ts  o r  le g a l g u a rd ia n s  o f  th e  c h ild ;
(6 ) a g u a rd ia n  ad  l i te m  o r a t to rn e y  fo r  th e  c h ild ;
(7 ) in  th e  d is c re t io n  o f  th e  c o u r t , a n  a d u lt  fo r  w h o m  th e  c h ild  has 

deve loped  a s ig n if ic a n t  e m o t io n a l a t ta c h m e n t w ho  can  p ro v id e  em o­
t io n a l s u p p o rt fo r  th e  c h i ld  w h i le  th e  c h i ld  te s t if ie s ;

(8) c o u r t p e rsonne l, in c lu d in g  th o se  e s s e n tia l fo r  ta k in g  th e  te s t i ­
m on y . (§ 2 ch  67 S L A  1982)
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ALASKA COURT SVSTi’M 

HB 323 - FISCAL ANALYSIS

Personal Services:
Salary Benefits Total

2 - Electronic Technician, Range 14A,
Anchorage, PFT - 12 months $56,760 $21,012 $77,772

T r a v e l :

Air fare and per diem for Electronic Technician to
travel to outlying courts 24,000

Contractual:

Freight charges for transporting video equipment to
outlying courts 14,500

Equipment: (one time cost)

Recording camera and tripod, 4 units @ $3,000 
Monitors, 16 units @ $400 
Headsets, 4 units § $2,000 
Equipment transport boxes, 4 units @ $2,000 
Backup camera, 1 unit @ $2,500

36,900

12,000
6,400
8,000
8,000
2,500

Total First Year Cost $153,172

P a g e  2 o f  3



 —

ALASKA COURT SYSTEM 
HB 3 2 3  -  FISCAL ANALYSIS

This bill would require  video equipment and an operator for ev ery  criminal 
proceeding involving the testimony of a child under the age of 1 3 . The Alaska 
Judicial  Council has estimated that approximately 1 2 0  criminal cases  per year  
will involve testimony of children. This estimate is based on the council's 
felony sentencing study thiit was published in March 1 9 8 7  as well as on House 
research memo 8 5 - 3 3 9  on child sexual assault .  Given the volume of anticipated 
c a s e s ,  it is assumed that video equipment will be required in each judicial 
distr ic t  and that two full-time technicians will be needed to operate the equip­
ment.

P a g e  3 o f  3



A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

P.O. Box Y , State Capitol 
Juneau, Alaska 99811-3100 

Mail Stop 3100 
(907) 465-3991

May 27, 1987

MEMORANDUM

TO: Representative C.E. Swackhammer

ATTN: Tom Wright

FROM: Penelope Weyhrauchir
Legislative Analyst^

RE: Sexual Assault: Television Testimony by Minor Victims of Sexual
Assault
Research Request 87.308

You asked us to address the constitutionality of legislation which allows a 
child's testimony to be videotaped or shown on closed-circuit television 
for use in court. You asked us to discuss how videotape or closed-circuit 
television legislation could avoid constitutional challenges.

Child Sexual Abuse Legislation

A statute which allows the videotaping or closed-circuit televising of a 
minor in a sexual abuse case may be constitutionally challenged on the 
ground that it deprives a defendant of the opportunity to confront his 
accuser face to face. A defendant's right of confrontation is established 
in the U.S. and Alaska Constitutions. These articles state that "...in all 
criminal prosecutions...the accused shall enioy [have] the right...to be 
confronted with the witnesses against him."1 The confrontation clause 
generally requires that witnesses be present at trial and that the defend­
ant be allowed to cross examine them.

^ . S. Constitution, Sixth Amendment; Alaska Constitution Article 1, 
Section 11. These provisions are attached to this memorandum.
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The use of videotaped testimony at trial may face another legal challenge-- 
as hearsay--which is not admissible in court unless the statement falls 
within a hearsay exception/ When faced with a hearsay issue, the U.S. 
Supreme Court has placed major emphasis on the "reliability" of the state­
ment. Three indicators are considered in regard to reliability: 1) whether 
or not a statement was made under oath; 2) whether the declarant of the 
statement was subjected to prior cross-examination; ajid 3) whether the jury 
had the opportunity to view the witness's demeanor.3 A videotaped testi­
mony may or may not meet the requirements of reliability.

Some cases have also required that the declarant of the statement be deemed 
"unavailable" for trial as a prerequisite to admissibility of the state­
ment/ It is unclear how unavailability would apply to the videotaping 
of a child's testimony to avoid facing the defendant in a courtroom situa­
tion/

Videotape Statutes. At least twelve states have enacted videotaping 
statutes since 1977, six of them since 1983.6 The statutes treat 
videotaped testimony as the functional equivalent of testimony at trial. 
Some statutes explicitly demand that the defendant be present and that 
cross-examination be allowed at the videotaping session; three states-- 
Kentucky, Texas and Wisconsin--allow, in certain circumstances, the admis­
sion jf videotapes made without the benefit of cross-examination.

A separate provision of the Texas and Kentucky statutes raises another 
confrontation clause issue. It provides that a videotape made in the 
presence of both prosecution and defense attorney and put to the test of 
cross-examination may be admitted in lieu of a child's testimony. It also 
states that during the videotaping session the court shall permit the 
defendant to observe and hear the testimony of the child in person, but 
shall ensure that the child cannot hear or see the defendant. At least one 
federal court of appeals has held, in a context other than child sexual

^David Wise, "Criminal procedure--child witnesses--the constitutionality 
of admitting the videotape testimony at trial of sexually abused 
children," 7 Whittier Law Review 639, 649, 1985.

3Ibid., p. 650.

4Ibid.

5Ibid., p. 654.

6Note, "The Testimony of Child Victims in Sex Abuse Prosecutions: Two 
Legislative Innovations," 98 Harvard Law Review 813, (1985). The follow­
ing three paragraphs are taken in large part from this article. We have 
limited our discussion to Arizona, Kentucky, Texas, and Oklahoma--the 
states mentioned in your request.
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abuse cases, that the lack of a face-to-face encounter renders the use of 
videotaped testimony unconstitutional.

In 1982, an Arizona appellate court affirmed a conviction obtained with 
the videotaped statement of a sexually abused six-year-old girl. The 
defendant and his counsel had been present at the taping, and cross- 
examined had been allowed. In reaching its decision, the court weighed the 
state's interest in presenting the videotaped testimony against possible 
infringements of the defendant's right of confrontation. The determinative 
factor in admitting the tape was the threat of the child becoming uncommuni­
cative if placed on the witness stand.

Penny Warren, Assistant Attorney General for Kentucky, said that a recent 
(1986) state Supreme Court decision upheld the use of a videotape deposi­
tion in a child sexual abuse case.9 The court rejected the defendant's 
constitutional challenge in finding that the defendant's right of con­
frontation was satisfied through the mechanisms used to conduct the video­
taping.

The court found that: "The statute requires that the defendant be present
in person so that he may see and hear the witness but he shall not be seen
by the child. The...procedure permits the testimony to be taken prior to 
trial and preserved by videotape. The availability of procedures permits 
the defendant to fully participate in cross-examination and to adequately 
see and hear the witness. The reproduced testimony must be of adequate 
quality for the jurors to assess the demeanor of the witness and to evalu­
ate credibility. The trial judge paraphrased the issue as to whether the 
privilege of viewing a witness through a one-way mirror or a video monitor 
is a constitutionally acceptable substitute for face-to-face 
confrontation. We believe that it is. The legislative authorization of 
videotape or closed-circuit trial testimony by certain child victims...does 
not violate a defendant's right to confrontation."10

Ms. Warren believes that if a child is required to be administered an oath 
and if the competency of the child has been established prior to the video­
taping, a state statute allowing videotaping may pass constitutional 
muster.

7State v. Melendez. 661 P.2d 654 (1982).

8"Criminal Procedure--Child Witnesses--the constitutionality of admit­
ting the videotape testimony at trial of sexually abused children," p. 
639.

Commonwealth v. Willis. 716 S.W.2d 224 (1986).

10Willis. p. 228.
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State district courts in Texas have differed on whether the state's 
videotape statute meets the constitutional right-to-confront mandate. At 
least one Texas appellate court has upheld a conviction based on videotaped 
statements, ruling that the procedure does not violate the confrontation 
clause since the defendant retains the opportunity to cross-examine the 
declarant at trial. Several cases involving videotaped testimony in Texas 
are currently facing a constitutional challenge in the Texas Supreme Court. 
According to Steve Lamirand, Assistant Attorney General for Oklahoma, a 
constitutional challenge has not been made on the state's videotaping or 
closed-circuit television statutes.

The Alaska videotaping statute--AS 12.45.047--has not been constitu­
tionally challenged, according to Gayle Horetski, Assistant Attorney 
General. She said this is probably because the procedure established by 
the statute has not been used by the State because it believes it to be 
unconstitutional--as a violation of a defendant's right of confrontation. 
In addition, she believes that the procedure authorized by the statute 
creates a more frightening situation for a child than a courtroom does. 
The statute requires that testimony by the child be taken in front of the 
defendant in a room other than a courtroom. Ms. Horetski said that this 
may bring the child and the defendant into much closer contact--in a small 
room--than would occur in a courtroom setting.

Closed-circuit Television Statutes. The states of Kentucky and Texas 
have legislation which allows a child's testimony to be given at trial from 
a room other than the courtroom by closed-circuit television. 1 Neither 
of these states have addressed the constitutionality of this legislation. 
Ms. Warren, with the Attorney General's office in Kentucky, believes that 
because Kentucky's videotape statute has been found to be constitutional, 
their closed-circuit television statute will also be found to be constitu­
tional. Ms. Horetski said that closed-circuit television statutes have 
been both upheld and struck down in other states under constitutional 
challenges. She believes that closed-circuit television statutes are less 
constitutionally vulnerable than videotape statutes because a child's 
testimony occurs at trial; providing the defendant and the jury the 
opportunity to witness testimony that is contemporaneous with the trial.

Other legal scholars are divided on whether a closed-circuit television 
statute will meet constitutional muster. One constitutional concern 
expressed about the use of closed-circuit television is that the defendant 
is deprived of the opportunity of physically confronting his accuser. No 
case law requires eye contact, but "this procedure could be deemed consti­
tutional only if cross-examination alone is preserved in ^ c h  a way to 
fully satisfy the strict constraints of the sixth amendment."12

^Other states may also have closed-circuit testimony statutes. I was 
unable to find a compilation of these statutes for the fifty states. 
Thus, I limited my search to states in which you were interested.

1 p
^"Criminal Procedure--Child Witnesses--the constitutionality of admit­
ting the videotape testimony at trial of sexually abused children," p.
659.
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Another writer stated that "...The United States Supreme Court has not 
literally construed the confrontation clause. In the 1980 case of Ohio v. 
Roberts, the court said that the clause merely states a preference for 
face-to-face confrontation at trial but that the 'primary interest secured 
by the provision is the right of c r o s s - e x a m i n a t i o n ' C o m p e t i n g  
interests when closely examined may justify dispensing with confrontation 
at trial. Adequate opportunity for cross-examination might meet the 
requirements of the clause without actual confrontation."-14

Alaska does not currently have a closed-circuit television statute.

Developing Constitutionally Sound Statutes

In a paper presented at the National Policy Conference on Legal Reforms in 
Child Sexual Abuse Cases, Professor Michael Graham outlined his suggestions 
for enacting constitutionally sound child sexual abuse legislation:15

provide specifically for unavailability of witness based upon the 
presence of, or potential for, severe psychological injury to a 
child witness if forced to face the defendant in open court;

provide for the use of closed-circuit television or a children's
courtroom for eliciting testimony in child sexual abuse prosecutions 
where the child witness is unavailable for live face to face con­
frontation, but is available to give testimony in an alternative
setting. The statutes should provide for projection to the jury
of the demeanor of both child witness and defendant. Statutes 
should also provide for projection of the image of the defendant
before the child witness where the witness is willing and able to 
testify under such circumstances; and

provide that testimony of an unavailable child witness taken outside 
the physical p r e s e n c e  of the accused--but subject to 
cross-examination--is admissible as an exception to the hearsay 
rule. The child's testimony may be presented to the jury by either

130hio v. Roberts. 448 U.S. 56 (1980).

14Comment, "Use of Videotaping to Avoid Traumatization of Child Sexual 
Abuse Victim-Witnesses," 21 Land and Mater Law Review 565, 574, 1986.

15Michael H. Graham, "Indicia of Reliability and Face to Face Confronta­
tion: Emerging Issues in Child Sexual Abuse Prosecutions," 40 University 
of Miami Law Review 19, 92, 1985.

*®A children's courtroom is a room set up for the comfort and security of 
children where a minor's testimony is heard.
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closed-circuit television, use of a children's courtroom, or a 
videotape of the child's testimony given at a prior trial, hearing, 
or other proceeding. Admissability should be conditioned upon a 
showing that the child's testimony possesses a guarantee of trust­
worthiness equivalent to those required of statements that are 
admitted under a traditional hearsay exception.

Mr. Graham also stated that "It is...very likely that oath, demeanor, 
whether live, via closed-circuit television, or videotaped, and 
cross-examination, if combined with [the] projection of the defendant's 
image before the child witness, alone create adequate [the]...reliability 
to be admissible."1'

Another legal scholar stated that "Videotaping statutes should permit the 
child to testify on videotape and out of the presence of the defendant if 
the trial court finds that testimony in open court or a face-to-face 
confrontation with the defendant would cause the child substantial 
emotional trauma. The court should defer the taking of videotaped 
testimony until after the trial has commenced unless substantial delay 
would thereby result. Once the child has testified on videotape, the court 
should generally bar both parties from calling the child at trial. 
Finally, videotaping statutes should prescribe standards regulating taping 
procedures and the technical quality of the videotaping equipment." i8

A third opinion rendered by a legal scholar stated that "The interests of 
the [sexually abused] child are countered by the defendant's sixth amend­
ment rights which guarantee him the opportunity to confront and cross 
examine...witnesses who testify against him. The Supreme Court has stated, 
however, 'that competing interests, if closely examined, may warrant

17Ibid., p. 94.

Note, "The testimony of child victims in sex abuse prosecutions: two 
legislative innovations," 98 Harvard Law Review 806, 826, 827, 1985.

18
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dispensing with confrontation at trial.'"19 The writer went on to say 
that if the videotaping procedure includes confrontation by the defendant 
and cross-examination of the child by the defendant's attorney, the 
defendant is not denied his constitutional r i g h t s ™

* * * *

I hope this information is useful to you. The state statutes discussed in 
this memorandum are attached. If you have any questions or would like 
additional information, please contact our agency.

Attachments

190hio v. Roberts, p. 64.

o n
"Criminal Procedure--Child Witnesses--the constitutionality of admit­
ting the videotape testimony at trial of sexually abused children," p.
660. P
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R ig h t  to  s p e e d y  t r i a l ,  w i t n e s s e s ,  e tc .  In a il c r im in a l p ro sec u tio n s , 
th e  accu sed  s h a ll  en jo y  th e  r ig h t  to  a sp eed y  a n d  p u b lic  t r ia l ,  by an  
im p a r t ia l  ju r y  o f  th e  s t a te  a n d  d is t r ic t  w h e re in  th e  c r im e  s h a ll  h a v e  
b een  c o m m itte d , w h ic h  d is t r ic t  s h a l l  h a v e  b ee n  p re v io u s ly  a s c e r ta in e d  
by law , a n d  to  be in fo rm e d  o f th e  n a tu r e  a n d  c a u se  o f th e  a c c u sa tio n s ; 
to  be c o n fro n te d  w ith  th e  w itn e s s e s  a g a in s t  h im ; to  h a v e  co m p u lso ry  
p ro ce ss  for o b ta in in g  w itn e s s e s  in  h is  fav o r, a n d  to  h a v e  th e  a s s is ta n c e  
o f  c o u n se l fo r h is  d e fe n s e .14

A L A * * A  ^ ^ r i r u n o i o

S e c t io n  11. R ig h t s  o f  A c c u s e d .  In  a l l  c r im in a l p ro secu tio n s , th e  
accused s h a ll ha ve  th e  r ig h t  to  a speedy a n d  p u b lic  t r ia l ,  b y  an 
im p a r t ia l j u r y  o f tw e lv e , e xcep t th a t  th e  le g is la tu re  m a y  p ro v id e  fo r  a 
j u r y  o f  n o t m o re  th a n  tw e lv e  n o r  less th a n  s ix  in  c o u r ts  n o t o f  reco rd . 
T he  accused is  e n t i t le d  to  be in fo rm e d  o f  th e  n a tu re  a nd  cause o f  th e  
a ccusa tio n ; to  be re leased  on  b a i l ,  e xcep t fo r  c a p ita l o ffenses w hen  th e  
p ro o f is  e v id e n t o r th e  p re s u m p tio n  g re a t; to  be co n fro n te d  w i th  th e  
w itn esses  a g a in s t h im ; to  ha ve  co m p u ls o ry  process fo r  o b ta in in g  
w itn e sses  in  h is  fa vo r, a nd  to  h a v e  th e  a ss is ta n ce  o f  counse l fo r  h is  
defense.



A. The recording of an oral statement of a minor made before a proceeding begins is 
admissible into evidence if all ot the following are true:

1. No attorney for either party was present when the statement was made.
2. The recording is both visual and aural and is recorded on film or videotape or by

other electronic means.
3. Every voice on the recording is identified
4. The person conducting the interview of the minui in the recording is present at the 

proceeding and available to testify or be cross-examined by either party.
5. The defendant or the attorney for the defendant is afforded an opportunity to view- 

the recording before it is offered into evidence.
6. The minor is available to testify.
7. The recording equipment was capable of making an accurate recording, the opera­

tor of the equipment was competent and the recording is accurate and has not been 
altered.

8. The statement was not made in response to questioning calculated to lead the minor 
to make a particular statem ent

B. If the electronic recording of the oral statement of a minor is admitted into 
evidence under this section, either party may call the minor to testify and the opposing 
party may cross-examine the minor.
A dded  b y  La w s  1985. Ch . 364, } 38, e ff. M ay 16, 1985.

S o u r ce ;  In fa n ts  «=>207.
L» w «  1978, C h . 89, § 1. W itn esses  «=5.

§ 13—1252. R e c o r d in g  o f  te s t im o n y

§ 13-4253. Out of court testimony; televised: recorded

A. The court, on motion of the prosecution, may ordet that the testimony of the minor 
be taken in a room other than the courtroom and be televised by closed circuit equipment 
in the courtroom to be viewed by the court and the finder of fact in the proceeding. Only 
the attorneys for the defendant and for the state, persons necessary to operate the

equiprent and any person whose presence would contribute to the welfare and well-being 
of the minor may be present in the room with the minor during his testimony. Only the 
attorneys may question the minor. The persons operating the equipment shall be 
confined to an adjacent room or behind a screen or mirror that permits them to aee and 
hear the minor during his testimony but does not permit the minor to see or hear them. 
The court shall permit the defendant to observe and hear the testimony of the minor in 
person but shall ensure that the minor cannot hear or see the defendant

B. The court, on motion of the prosecution, may order that the testimony of the minor 
be taken outside the courtroom and be recorded for showing in the courtroom before the 
court and the finder of fact in the proceeding. Only those persons permitted to be 
present at the taking of testimony under subsection A may be present during the taking 
of the minor's testimony, and the persons operating the equipment shall be confined from 
the minor's sight and hearing as provided by subsection A. The court shall permit the 
defendant to observe and hear the testimony of the minor in person but shall ensure that 
the minor cannot hear or see the defendant. The court shall also ensure that:

1. The recording is both visual and aural and is recorded on film or videotape or by 
other electronic means.

2. The recording equipment was capable of making an accurate recording, the opera­
tor was competent and the recording is accurate and is not altered.

3. Each voice on the recording is identified.
4. Each party is afforded an opportunity to view the recording before it is shown in 

the courtroom.
C. If the court orders the testimony of a minor to be taken pursuant to this section, 

the minor shall not be required to testify in court at the proceeding for which the 
testimony was taken.
A d ded  by L a w .  1985. C h . 364. { 38, e ff. M iy  16. 1985

A .R 5 .  fo rm er } 12-2312.

L ib ra ry Reference*
Crim ina l La w  e«627(2).

C J . S .  C rim ina l L a w  § 942.
C J . S .  In fanta  «  51. 52, 62, 64 to  67. 
C J . S .  W itn esses  i  16.
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N O T E S  T O  D E C I S I O N S

I .  D e n ia l o f  C on t in u an ce . o verru ling  (he defendant's niu lion fo r a con-
There was no abuoe o f discretion in the linuance in the RC r 11.42 hearing lo  secure 

court's denying the defendant a continuance out-of-state witnesses and evidence which he 
because o f the absence o f a witness who was alleged were m a te ria l in proving h is inetTec- 
in the penitentiary where the defendant did , ive assistance o f counsel c la im ; th is section
not seek to procure his attendance under the waa n o l applicab le, since the alleged e rro r
aw nor make an attem pt to take h .s depot i- w a l in a n ^ C r  1 M 2  hearing  l0  reBB0|ve the

? R quo Q9 defendant's ineffectiveness o f counsel c laim , 459 b .W  4U4 , cert, denied,-UM U i>. 909 , 9  ̂ , r*™ 11    i.u
S. C t. 225 . 30 L. Ed 2d 182 ( 1971). in o  Q w T f  i s  io « t i  Com monwealth .

The court did not abuse its discretion in 10i b  w  "  J7 "W - 1 985>-

421.350. T e s tim o n y  o f  c h ild  a lle g e d ly  v ic tim  o f  illeg a l 9 ex u a l a c tiv ­
ity . — ( l i  T his section applies only to a proceeding in the  prosecution of an 
offense, including b u t not lim ited  to an  offense under KRS 510.040 to 
510.150, 529.030 to 529.050, 529,070, 530.020, 531.310, 531.320, and 
531.370, the ofTense of endangering  th e  w elfare of a m inor, all dependency 
proceedings p u rsu a n t to KRS C hap te r 208, and the  crim inal offense of 
unlawful transaction  w ith a m inor when th e  m inor is induced, assisted  or 
caused to engage in  illegal sexual activ ity , w hen th e  ac t is alleged to have 
been com m itted ag a in s t a child tw elve (12) years o f age or younger, and 
applies only to th e  s ta te m en ts  or testim ony of th a t child.

(2) The recording of an oral s ta tem en t of the child  m ade before the pro­
ceeding begins is adm issib le into evidence if:

(a) No a tto rney  for e ith e r p arty  was p resen t w hen the s ta te m e n t was 
made;

(b) The recording is both visual and oral and  is recorded on film or video­
tape or by o ther electronic m eans;

(c) The recording equipm ent w as capable of m aking  an  accurate  record­
ing, the operator of the equipm ent was com petent, and  th e  recording is 
accurate and has not been altered;

(d) The s ta te m en t was not m ade in response to question ing  calcu lated  to 
lead the child  to m ake a p articu la r s ta tem en t;

(e) Every voice on the recording is identified;
(f) The person conducting th e  in terv iew  of the child in  the recording is 

presen t a t  the proceeding and  availab le to testify  or be cross-exam ined by 
e ith e r party;

(g) The defendant or the a tto rney  for the  defendan t is afforded a n  oppor­
tun ity  to view the recording before it is offered into evidence; and

(h) The child is ava ilab le  to testify.
If the electronic recording of the ora! s ta te m en t of a child is adm itted  into 
evidence un d er th is  section, e ith e r party  m ay call the  child to testify , and 
the opposing party  m ay cross-exam ine the  child.

(fab The court m ay, on the m otion of the  a tto rn ey  for any  party , o rder th a t  
th e w s tim o n y  of the  child be taken  in a room o ther th an  th e  courtroom  and 
be televised by closed circu it equipm ent in the courtroom  to be viewed by 
the court and the finder of fact in the  proceeding. O nly the  a t to rneys for the 
defendant and for t he s ta te. persons nfices3arv  _tQ_op£fgie tfre eq u ipm en t, 
a'nd any person whose presence would con tr ib u te  tQ_the_w.elfare and_w.ell- 
be!ng~ol the child jnTjy~bej5_rg3enl- i a  th e  room -w ith  th e .ch ild  d u rin g  his 
teiTTnvony. 07i[yJ_he a tto rn ey s may qu.eationJ.he child ..Thp persons operat- 
ing the equipm ent sHnll be confined to an ad jacen t rooin or behind a screen 
of miTTor T hai perm its  them  to Bee and h ea r the child du rin g  h is testim ony, 
but does not perm it the child to see or hem them . The cour* shall perm il 
the defendant to observe and h ea r the testim ony of th e  child in person, but 
shall ensure th a t the  child cannot h ea r or see the  defendant.

421.350 WITNESSES, E V I D E N C E .  N O T A R I E S  84

(4i T h e  c o u rt m ay , on th e  m otion o f  th e  a tto rn e y  for any  p a r ly  Ju n io r  d ia l 
th e  te s tim o n y  o f th e  ch ild  be ta k e n  o u ts id e  th e  courtroom  an d  lie reco rded  
for show ing  in  th e  cou rtroom  before th e  c o u rt and  th e  fin d e r o f fact in d ie  
p roceed ing . O n ly  ihose persons p e rm itte d  to  be p re sen t a t  th e  ta k in g  ol 
te s tim o n y  u n d e r  su b sec tio n  (3 1 o f th is  sec tion  m ay be p re s e n t d u r in g  th e  
ta k in g  o f th e  ch ild 's  tes tim o n y , a n d  th e  p e rso n s o p e ra tin g  th e  e q u ip m e n t 
sh a ll be confined  from  th e  ch ild 's  s ig h t an d  h e a rin g  as p rov ided  by subsec  
tio n  (3) o f th is  sec tion . T he  cou rt sh a ll p e rm it th e  d e fe n d a n t to o b se rv e  an d  
h e a r  th e  te a tim o n y  o f th e  child  in person , b u t sh a ll e n su re  th a t  th e  ch ild  
c a n n o t h e a r  o r  see  th e  d e fen d an t. T h e  co u rt sh a ll a lso  e n s u re  th a t

(a) T he  reco rd in g  is bo th  v isual a n d  o ra l an d  is recorded on film  o r  v ideo­
tap e  o r by o th e r  e le c tro n ic  m eans;

(b) T h e  reco rd in g  e q u ip m e n t w as capub le  o f m ak in g  an a c c u ra te  record 
ing , th e  o p e ra to r  w as co m p eten t, an d  th e  reco rd ing  is a c c u ra te  an d  is mu 
a lte re d ;

(c) E ach voice on the  reco rd ing  is iden tif ied , and
(d) E ach  p a r ty  is alTorded an  o p p o rtu n ity  to v iew  th e  reco rd in g  Indore u 

is show n in  th e  courtroom .
(5) If  th e  c o u rt o rd e rs  th e  te s tim o n y  o f a child  to  be ta k e n  u n d e r subset 

tion  (3) o r (4) o f th is  sec tio n , th e  ch ild  m ay  no l be req u ired  to  te s tify  m  court 
a t  th e  p roceed ing  for w hich  th e  te s tim o n y  w as ta k e n  (E nac t A cts I DM ch 
382, § 19, effec tive  J u ly  13, 1984; 1986, ch. 439. 4 2. e ffec tive  d . ih  15 
1986.)

421.355. A d m is s ib i l i ty  o f  v ic t im ’s o u t- o f - c o u r t  s t a te m e n ts .  — . 1 

N o tw ith s ta n d in g  an y  o th e r  p rov ision  of law  or ru le  of ev idence , a child  
v ic tim ’s ou t-o f-cou rt s ta te m e n ts  re g a rd in g  physica l or sex u a l ab u se , or ne­
g lec t o f th e  ch ild  a re  ad m issib le  in a n y  c rim in a l o r c m l  p roceed ing , inc lud  
ing  a p roceed ing  to d e te rm in e  th e  dep en d en cy  of th e  child  if. p rio r to .tdm ii 
tin g  su ch  a  s ta te m e n t, th e  co u rt d e te rm in e s  th a t:

(a) T h e  g e n e ra l pu rpose  of th e  ev idence  is such th a t th e  in te re s t <d jo.-t ,c» 
w ill b e s t be se rved  by adm issio n  o f th e  s ta te m e n t in to  ev id en ce , and

(b) T h e  s ta te m e n ts  a re  d e te rm in ed  by th e  court to be re lia b le  based  u|».z 
th e  c o u r t’s c o n sid e ra tio n  of: the ag e  and  m a tu r i ty  o f th e  ch ild , th e  n u lu n  
a n d  d u ra t io n  o f th e  ab u se , the  em o tio n a l o r psychological e ffects ol s u e  
ab u se  o r n eg lec t upon th e  ch ild , th e  re la tio n sh ip  of th e  ch ild  lo th e  olli-ndei 
th e  re l ia b i li ty  o f th e  ch ild  w itness, and  th e  circum stance*- -u r rn u ii lin e  tie  
s ta te m e n t.

(2) I f  th e  s ta te m e n t  is a d m itted  in to  ev idence  e ith e r  p a rty  may ca ll th* 
child  to te s tify  and  th e  opposing p a rty  m ay  c ro ss-exam ine  th e  child  Kna. t 
A cts 1986, ch. 439, § 1, effective J u ly  15. 1986 >

C r i m e  V i c t i m  a n d  W i t n e s s  P r o t e c t i o n

421 .500 . D e f in i t io n s  —  A p p l ic a b i l i ty  — R e q u ir e d  n o t i f i c a t i o n s  - 
D u tie s  o f  p u b l i c  o f f ic e r s  a n d  a g e n c ie s .  — ( l i  A s used in K R S 121 5 |u  i 
421.550, "v ic tim ” m e a n s  a n  in d iv id u a l w ho su ffers d irec t or th ie .item -i; 
p h y sica l, f in an c ia l, o r em o tio n a l h a rm  as  a re su lt ol th e  co m m ission  .a a 
c rim e  classified  a s  c r im in a l hom icide, robbery , rap e , a s s a u lt ,  so d iu m , kid 
n ap p in g , b u rg la ry  in th e  firs t or second d eg ree , sex u a l ab u se , w an to n  n 
d u n g e rm e n t, c rim in a l ab u se , o r inces t If th e  v ictim  is a m in o r or legalb. 
in cap a c ita ted , "v ic tim " m ean s  a p a re n t, g u a rd ia n , cu s to d ian  o r cou rt a | 
po in ted  specia l advocate . II the v ic tim  is deceased  and  th e  rc la tu e . i~ a 
th e  d e fen d an t, th e  follow ing re la tio n s  sh a ll be d e s ig n a ted  as . e ii.u  I"' 
th e  purpose  o f exe rc is in g  those  r ig h ts  co n ta in ed  in KRS 121 51u 12 I . b

8 5  W I T N E S S E S  J' f‘‘< 4 2 1 fit hi



10 § 1147 CHILDREN

|  1147. Adm issib ility o f  p rerecorded statement* o f  ch ild  aye 12 o r  und e r who is 
victim  o f  abuse

A. This section shall apply on ly to a proceeding a ffecting the parent-child, 
guardian-child o r fam ily relationship in which a child twelve (It!) years n f age or 
younger is alleged to have been abided, and shall apply only to the statement o f that 
child o r other child witness.

B. The recording o f  an o ra l statement o f the child made be fo re  the proceedings 
begin is admissible into evidence if:

1. The court determines that the lime, content and circumstances o f  the state­
ment provide su ffic ient indicia o f  re liab ility ;

2 . No attorney fo r  any party is present when the statement is made;
3 . The recording in both visual and au ra l and is recorded on film  o r videotape nr 

by o ther electronic means;
4. The recording equipment is capable o f  making an accurate recording, the 

operator o f the equipment is competent and the recording is accurate and has not 
been altered;

5. The statement is not made in response to questioning calculated to lead the 
child to make a particu lar statement o r is c learly shown to be the child's statement 
and not made solely as a resu lt o f  a leading o r suggestive question;

6. Every1 voice on the recording is identified,
7 . The person conducting the interview o f  the child in the recording is present at 

the proceeding and is avai'able to testify o r  be cross-examined by any party ; and
8. Each party  to the proceeding is a ffo rded  an opportunity to view the recording 

be fo re  it is o ffe red  into evident?, and a copy o f a w ritten transcript transcribed by a 
licensed o r certified court repo rte r is provided to the parties.
Added by Laws 1984, c. I l l ,  § 1, emcrg. e f f .  April 9, 1984.

Section 4 o f Laws 1984, c. I l l  provides fo r room through cloied-circuii television, sta lingcir- 
teverabiliijr. cu tm ltnce j under which child may o r may not be
Title o f Act: called lo  t a li fy ; providing certain procedures,

An Act relating lo  children and cnmmal proee- Providinl  fo r codificauon. providing severability:
dure; providing for admiasibitily o f  prerecorded declaring an emergency Laws 1984, c I I I
statements and testimony o f  a child twelve yean .  Ik_ _  D ,
o f  age o r under who is a victim o f abuse, provid- '-“ ’" O '  Kefjrencea
ing fo r admissibility o f  leslimony o f  a child Iwelve Assault and Daqery «=>8. 100
yean o f age or under who is a victim o f  certain Infants * " 1 5
other offenses, allowing court to order such C.J.S. Aasaull and Baiiery §§ 13 to 29. 130
child's leslimony lo  be given oulside the court- C J .S . Infants { }  92. 94

}  1148. T ak ing  testim ony o f  ch ild  age 12 o r  under in room  o th e r thnn cou rt­
ro om — Record ing'-----------------------------------------------------------------------------------

A. This section sha ll apply on ly to a proceeding affecting the parent-child, 
guardian-child o r  fam ily relationship in which a child twelve (12) years o f  age o r 
younger is alleged to have been abused, and sha ll apply on ly to the testimony o f that 
child or other child witness.

B. The court may, on the motion o f a party  to the proceeding order that the 
testimony o f the child be taken in a room o ther than the courtroom  and he televised 
by cLosed-circuit equipment in the courtroom  Jo  be viewed by the court, the finder o f 
fact ami the parties to the proceeding. Only an attorney fo r each party, an attorney 
ad litem fo r the child o r other person whose presence would contribute to the 
w e lfa re  and well-being o f the child and persons necessary to operate the equipment 
may he present in the room with the child during his testimony Only the a ttorneys 
fo r  the parties may question the child. The persons operating the equipment shall 
be confined to an ndjacent room o r behind a screen o r m irror that perm its them In 
see and hear the child during his testimony, but does not permit the child to see or 
hear them.

C. The court may, on the motion o f a party to the proceeding, order that the 
testimony o f the child be taken outside the courtrm  n and be recorded fo r show ing in 
the courtroom  before the court, the finder o f  fact and the parties lo  the proceeding.

238
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Note 1
Only th ose  p e rs o n s  p e rm it te d  to  lie p re s e n t a t th e  ta k in g  o f  u - l im o u >  u n d e r  
subsection  B  o f  th is  s e c t io n  m ay  he p re sen t d u r in g  th e  ta k in g  o f  tin- ch ild 's  
testim ony O n ly  the  a t to r n e y s  fo r  th e  p a rtie s  m ay  i|in->tioi. th e  f lu id  and  th e  
persons o p e ra tin g  th e  e q u ip m en t sha ll lie em ifin e il fr o m  l i e  luld -gl.t and 
hearing. T h e  c o u r t  sha ll e n su re  tha t

1. T h e  r e co r d in g  is b o th  v isu a l and  aura l and is r e co rd e d  o n  film  o r  \i.l,-.d..|-e o r  
by o th e r  e le c t r o n ic  m eans;

2. T h e  r e co r d in g  e q u ip m e n t is cap ab le  o f  m a k in g  an a c c u r a t e  r o d d i n g .  (lie  
operator o f  th e  e q u ip m e n t  is c o m p e te n t  and th e  r e co r d in g  is a c c u r a le  and  has no t 
been a lte red ;

3. E v e r y  v o ic e  on  th e  re co rd in g  is iden tified , and

4. E a c h  p a r ty  to  th e  p ro ce e d in g  is a ffo rd e d  an o p p o r tu n ity  to  ' « »  tt„  r e co rd in g  
before it is s h o w n  in th e  c o u r t ro o m , and a co p y  o f  a w r it te n  tra n s cr ip t  tr - ii i- c rd .. -1 In 
> licen sed  o r  c e r t i f ie d  c o u r t  re p u r le r  is p rov ided  to  th e  p a n u -

D . I f  th e  te s t im o n y  o f  a ch ild  is ta k en  as p ro v id e d  b v  s u b s e c t io n  b  ■■r t "I m is  
section , th e  ch ild  sha ll n o t  b e  co m p e lle d  to  te s t i fy  in c o u r t  d u r in g  th e  p ro cee d in g  

Added b y  L a w s  1984. c  i l l .  § 2, e in c r g  e f f  A p r il  !l. 1PM

| 1149. A g g ra v a te d  a s s a u lt  a n d  b u tte ry  u p o n  e m p lo y e e  o f  s ta te  fa c i l i ty  fo r  
d e l in q u e n t  c h i ld r e n

A . E v e r y  p e rs o n  w ho . w ith o u t ju s tifia b le  o r  e x cu s a b le  ca u se , kn ow ing ly  co m m its  
any a g g ra v a te d  a ss a u lt  a nd  b a tte ry  upon th e  p e rso n  o f  an e m p lo y e e  -,f a - lu te  
fa cility  m a in ta in ed  p r im a r ily  fo r  d e lin q u e n t ch ild re n , w h ile  the  em ploy.-, m  th e  
p e r fo rm a n ce  o f  h is  d u tie s , sha ll u po n  co n v ic t io n  th e r e o f  be g u ilty  o f  fe lony

B . T h is  a c t  sh a ll n o t  s u p e rs e d e  any  o th e r  a ct o r  a c ts ,  b u t sh a ll be > um -.ilalivi 
thereto .

A d ded  b y  L a w s  1984, c. 276, § 1, u rnerg . e f f .  M ay 30. 1984

Section added u j  1147 o f ihis title and editnn- 
illy renumbered aa this section to avoid a duplica- 

1 lion in numbenng
I

A R T I C L E  II. C O U N T I E S  W I T H  P O P U L A T I O N  O F  O V E R  liin.uiiii 

I Sections 1101 through 1501, o f  this title  uvrc enacted by l.a u s  /.«->. -•
I 282. The Act contained an emergency clausr a n d  was a p /n u m i May >'

1968. It a lso  provided  in section 1504 thereol that the Art *hnuld in ti  
1 effect J an u ary  13, 1969.

§ 1201. Juvenile bureau und citizens' advisory committee
A . In  ea ch  c o u n ty  h a v in g  a p opu la tion  o f  o n e  h u n d re d  th o u sa n d  l i o u  ooU) -,r

m ore, a s s h o w n  b y  th e  la s t  p re ce d in g  Fe d e ra l D e ce n n ia l  C e n s u s ,  t h e n  ren ted  .,
ju ven ile  b u rea u  and  a c i t iz e n s ’ a d v is o ry  co m m itte e

B . In  e a ch  c o u n ty  h a v in g  a d u ly  c o n s t itu te d  ju v e n ile  b u rea u  a -  "! I.m -.ary i 
j 1981, a s p rov id e d  fo r  in s u b s e c t io n  A  o f  th is  s e c tio n , tin  ju v e n ile  l,un -a ,. -na il n  m ao 
I in p la ce  and c o n t in u e  in  o p e ra tio n . N o  o th e r  c o u n t ie s  sha ll e s in im 't i  jiive iim

b u rea u s  T h e  D e p a r tm e n t  o f  H u m a n  S e r v ice s  sha ll p ro v id e  in ta ke. |ro|.ai..,i, ate: 
paro le s e r v ic e s  in  a ll c o u n t ie s  no t h a v in g  ju v e n ile  b u re a u 1- ;•> p rov ided  r,if  m  "••.-tne 

602 o f  th is  title.

La w s  19G8, c. 282. § 201, e f f .  Ja n . 13. 1909. A m e n d e d  by l . . iw -  19si '• 5 t

Section 2 o f Law i 1981. c l?t> provide* that ('unMrucliun ami application I 
thit act *hall become effective October I. I9n l

I ( ’iinvtfurin'ii anit application 
I lie Count . I • » lt f . i t *  * *•

M , " .  o f D rd . lo n . w |U r» ,r l> „ .* c  . v .u u i r .  i *  ,wi..m-
,4l l j  2 Jmrnili* Hiifc.iu *'t O k l.ih .on . * *«»<it*

0*1(1
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though she was h e rse lf »n accomplice witness, 
substantia lly corroborated that o f victim. (P e r 
dissenting opinion o f Baskin, J ., 636 S .W .'il 617.) 
Hernandez v. S ta le  (App. 4 Dial. HUM) 665 S .W ,2d 
181, review refused.

Defendant who was charged with sexual 
abuse o f child and who elected not to cross-ex­
amine victim in o rd e r to prevent admission o f 
evidence o f ou tcry o r corroboration, was not 
deprived o f  fa ir tria l as a resu lt o f his reliance 
on this artic le providing that conviction o f sexual 
abuse o f a child is supportab le on victim's uncor­
roborated testimony i f  victim informed any per­
son, o ther than defendant, o f  alleged o ffense 
within six months o f the o ffense , despite fact 
that Court o f  Crim inal Appeals subsequently 
found an exception to said artic le which perm it­
ted defendant's conviction on the uncorroborated 
testimony o f  victim who made no outcry within 
the six-month period. W ilson v. State (App. 2 
D ist.1984) 665 S .W .2d 222.

This artic le did not apply in rape prosecution 
where complaining witness was under age o f 
legal consent H ill v. State (App. 5 D ist.1984) 
672 'S.)V.2d 302.

Victim's testimony that defendant accosted 
her with kn ife on the street and held knife to her 
throat during rape was su ffic ien t to support 
conviction fo r  aggravated sexual abuse, where 
victim's outcry coincided with police o ffice r’ s dis­
covery o f victim and defendant at the scene o f 
rape. Holloway v. State (App. 2 D ist.1985)  695 
S .W .2d 112.
2. Purpose

Object sought to be obtained by this article is 
liberalizing o f onerous evidentiary requirements 
o f p roo f in sexual attack cases. Brown v. State 
(App.1983) 649 S .W .2d 160.
3. H earsay

Father’s hearsay testimony that his young son 
complained to him o f sexual attack a few  hours 
a fte r attack a lleged ly occurred was improperly 
admitted where S tate produced eyewitness to 
o ffense aside from  complainant, but in light o f 
fac t that father's testimony was, at best, merely 
cumulative o f same evidence adduced from  other 
witnesses, no reversib le e rro r was shown. 
Brown v. S la te  (App.1983) 649 S .W ,2d 180,

This artic le is not exception to hearsay rule. 
Id .
4. Physic ians

Examining physician's testimony concerning 
victim's statement that he was sexually attacked 
by man was not admissible under this article 
where State produced eyewitness to o ffense 
aside from  com pla inant Brown v. State (App. 
1983 ) 649 S .W .2d 160.
5. In structions

In prosecution fo r  sexual abuse o f child, 
court's re fu sa l to give defendant’s requested 
instruction that S la te 's case defended upon un­
corroborated testimony o f victim who did not tell

anyone about event within six months a fte r ita 
occurrence was not e rro r ; court's instruction 
that time which elapxed between a lleged o ffense 
and lim e it was reported should be considered 
on ly  fo r  purpose o f assessing weight to be given 
testimony o f victim was a ll that was s ta tu torily  
required by this artic le . W ald rop v. State (App. 
14 Oist. 1983) 662 S .W .2d 612,

A lleged rape victim who is under lega l age o f 
consent cannot be "accomplice" witness, either 
as m atte r o f  law o r  fact, and thuB, h e r testimony 
as to rape need not be corroborated to auslain 
conviction, regard less i r  whether o r not she 
reported crime to person o th e r than defendant 
within six months; o verru ling  Nemecek v. State, 
621 S .W .2d 404. Id.
6. O u tcry

Testimony that five-year-o ld child informed 
others o f  sexual activity with his fa th e r was not 
hearsay and was admissible as "ou tc ry ”  fo r  pur­
poses o f statute [V ernon's Ann.Texns C .C .P . a r t  
38.07] providing that conviction fo r  sexual as­
sau lt o r  aggravated sexual assau lt is support­
able on uncorroborated testimony o f  victim i f 
victim in form ed any person, o ther than defend­
a n t  o f  o ffen se  within six months o f  date o f 
o ffen se . Heckathome v. S ta te  (App. 14 D ish 
1985) 697 S .W .2d 8, review refused.

Admission o f  corrobora tive testimony o f 
State's ou tc ry w itnesses was not e r r o r  in tria l 
fo r  aggravated sexua l abuse o f  a  child, even 
though corrobora tive testimony was not p rereq­
uisite to prosecution. Newman v. S ta te  (App. 1 
Diet. 1985) 700 S .W .2d 307.
7. U nco rrobo ra ted  testim ony

"Uncorrobo ra ted  testimony”  means absence o f
any eyew itness o ther than victim o f sexua l o f­
fense, fo r  purpose o f  a llow ing "ou tc ry " testimo­
ny under statute [V ernon 's Ann.Texas C.C.P. 
a r t  38 .07] providing that conviction fo r  sexual 
assau lt o r  aggravated sexua l assau lt is support­
able on uncorroborated testimony o f  victim i f 
victim in form ed any person, o ther than defend­
ant, o f  o ffen se  within six months o f  date o f 
o ffen se  and, thus, testimony that five-year-old 
child in form ed othera o f sexua l activity with his 
fa th e r did not corrobora te child's testimony so as 
to rende r statute inapplicable. Heckathome v. 
S tate (App. 14 D is t .1985) 697 S .W .2d 8, review 
refused .
8. Age o f  victim

P rerequ isite that victim o f  sexua l o ffen se  14 
years o f  age o r o lde r in fo rm  someone o f o ffense 
within six months o f  o ffen se  fo r  conviction fo r  
sexua l assau lt o r aggravated sexua l assau lt lo  
be supportab le on uncorroborated testimony o f 
victim did not apply to victim under 14 years o f 
age and did not preclude admission o f testimony 
o f  "ou tc ry "  by victim under age o f 14. Heckat­
hom e v. S la te  (App. 14 D is t .1985) 697 S .W .2d 8, 
review refused.
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9. Penetration viclmn, even if victim is child Villanueva v

Testimony o f sexua l assuu lt victim alone is S la te  (App 13 Uisi l l lk fi l 7: 3 S W 2d 244 
su ffic ien t evidence o f penetration to sup|Hirt run-

Art. 38.071. Testim ony of child who is victim o f offense

Section 1. This article applies only to a proceeding in the prosecution of an offense
including but not limited to an offense under Chapter 21, Penal Code, as amended, or 
Section 43.25, Penal Code, as amended, alleged to have been committed against a child IJ 
years of age or younger, and applies only to the statem ents or testimony of tha t child 
C Sec. 2^,'(a) The recording of an oral s ta tement of thechild made before the proceeding 
begins is admissible into evidencejf:
T IT  no attorney for either party was present when the statem ent was made;

(2) the recording is both visual and aural and is recorded on film or videotape nr !•>
other electronic means;

(3) the recording equipment was capable of making an accurate recording, the o |ieraior 
of the equipm ent was competent, and the recording is accurate and has not been alienM

(4) the statem ent was not made in response to questioning calculated to lead the elm.! 
to make a particular statem ent;

(5) every voice on the recording is identified;
(6) the person conducting the interview of the child in the recording is present at lb- 

proceeding and available to testify or be cross-examined by either party;
(7) the defendant or the attorney for the defendant is afforded an opportunity u> v ie w  

the recording before it is offered into evidence; and
(8) the child is available to testify.
(b) If  the electronic recording of the oral statem ent of a child is adm itted into evidence 

under this section, either party  may call the child to testify, and the opposing party may 
cross-examine the child.

(  Sec. 3 ^ The court may, on the motion of the attorney for any party , order tha t the 
tSBQmony of the child be taken in a  room other than the courtroom and be televised by 
closed circuit equipment in the courtroom to_be viewed by the court and the finder of fact 
Pn the proceeding. Only the attorneys for the defendant and for ‘the state, persons 
necessary to operate the equipment, and any person whose presence would contribute ti­
the w elfare and well-being of the child may be present in the room with the child during 
his testimony. Only the attorneys may question the child. The persons uin-rating thi 
equipm ent Bhall be confined to an adjacent room or behind a screen o -  mirror that permit.- 
them to see and hear the child during his testimony, but does not pe. n't the child Uj so. 
or hear them. The court shall permit the defendant to observe and bear the testimony of 
the child in person, bu t shall ensure that the child cannot hear or see the defendant

Sec. 4. The court may, on the motion of the attorney for any party, order tha t th. 
testimony of the child be taken outaide the courtroom and be recorded for showing in t in- 
courtroom before the court and the finder of fact in the proceeding. Only those person- 
perm itted to be present a t the taking of testimony under Section 3 of this article may !.. 
present during the taking of the child's testimony, and the persons operating •».. 
equipm ent shall be confined from the child's sight and hearing as provided by Secinui . 
The court shall perm it the defendant to observe and hear the testimony of the child n. 
person, bu t shall ensure tha t the child cannot hear or see the defendant. The court shall 
also ensure that:

(1) the recording is both visual a-’d aural and is recorded on film or v.dcoiape or by 
other electronic means;

(2) the recording equipment was capable of making an accurate recording, the operator 
was competent, and the recording is accurate and is not altered;

(3) each voice on the recording is identified; and
(4) each party is afforded an opportunity to view the recording before it is shown in th- 

courtroom.
7
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See. 5. If the court orders the testimony of a child to be taken under Section 3 or 4 of 
this article, the child may not be required to testify in court at the proceeding for which 
the testimony was taken.
Added by Acta 1983. 68th leg., p 3828, ch. 599, § I, eff. Aug. 29, 19b3.
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'A. Validity 
u Statute providing, tar  admission into evidence 

of vvieoUpc recording of child sexusl assault 
victim. Vernon'* Ann.Texaa C.C.P. a r t  88.071, 
I 2, did not unconatitutionally deny confronta­
tion and due process rights of defendant charged 
with aggravated,ieiua) assault nf a child, where 
statute gave defendant opportunity to call child 
as~wilht!U. Alexander v. State ( A pp  l | H int 
1985) 692 S.W.2d 663, review granted.

Vernon's Ann.Texaa C.C.P. a r t  38.071, permit- 
ng videotape testimony of child w itneti^Tis 
ncdnstitubonal m that it compelled detendantln 

aWUtTTEuse prosecution defendant ta forego 
either his right to confrontation or his right to 
remain'passive since it did not command prex- 
ence of chilo'complainant a wiUiais indispens­
able to State's case, but simply provided defend­
ant a right to csITcomplainant to testify, Long

“i
i
«

v. State (AfiJvJLPist.1985) 694 S.W 2d 185, re­
view granted)

Statute which precludes a child complainant- 
from being required to testify in court [Vernon's 
Ann.Texaa C.C.P. art. 38.071, § 5], insofar as it 
can be interpreted to allow introduction of a 
videotaped interview of the complainant, allows 
the complainant to testify without ever actually/ 
confronting the defendant face-to-face and, as 
such, is unconstitutional as violative of right Id 
confrontation and cross-examination. Powell vA 
State (App. 5 Dist.1985) 694 S.W.2d 416, review 
granted— ’ )

Statute [Vernon's Ann.Texaa C.C.P. art. 38.- 
°71. § 2] permitting admission of child’s record­
ed statement provided, among other things, that 
child is available to testify, subjects child to full 
and effective cross-examination at trial, and 
therefore, statute is not prima facie violative of 
the Sixth Amendment's confrontation clause; 
disagreeing with Long v. Stale. 694 S.W.2d 185. 
Tcdbert v. State (App. 1.Dist.1985) 657 S.W.23

This article is constitutional, although it may 
not allow defendants contemporaneous confron­
tation of witness as guaranteed by Sixth Amend­
ment Woods v. State (App. 6 DisL1986) 718 
S.W.2d 178.------------------------------

1. In  genera l
In prosecution for aggravated sexual abuse of 

a child, videotape of interview with child, which 
was recorded after complaint was filed but be­
fore trial, was made "before the proceeding be­
gins" within meaning of this article. Jolly v. 
State (App. 14 Dist 1984) 681 S.W.2d 689, review 
granted.

Since no definitions are included within Article
38.071, which controls use of a child’s videotaped 
statement, word used should be construed ac­
cording to the connotative meaning of the words 
within the article itself. Lawson v. State (App. 1 
Dist.1985) 697 S.W.2d 803.

2. Videotapes 
In prosecution for aggravated sexual abuse of 

a child, videotape recording of interview of eev- 
en-year-old alleged victim was not inadmissible 
as hearsay, since Vernon's Ann.C.C.P. art. 38.- 
071 dealing with admissibility of recorded state­
ment of child who is victim of an offense explicit 
ly authorizes admission into evidence of video­
tape recordings. Jolly v. State (App. 14 Dist.
1984) 681 S.W.2d 689, review granted.

Denial of defense motion to obtain a copy of 
videotaped interview with alleged child victim of 
aggravated sexual assault, to have expert wit­
ness, a psychologist, view videotape along with 
defense counsel, or to have expert view tape 
simultaneously with jury and be excused from
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witness rule so that he could testify, wax an 
abuse of discretion. Reynolds v. Dickens (App 2 
Dist.1985) 685 S.W.2d 479

Record established thul videotaped testimony 
of four-year-old sexual assault victim, made wit li 
aid of an anatomically correct doll, viewed either 
in its entirely or as to specific incriminating 
statements, was not rendered inadmissible by 
§ 2(aX4) of Art. 38.071, which bars statements 
made in response to leading queations. Alexan­
der v. State (App. 11 Dist.1985) 692 S.W 2d 563. 

[review granted.
Admission of videotaped interview of victim iri 

trial for aggravated sexual assault did nut vio­
late Vernon’s Ann.Texas C.C.P art. 38 07). 
§ 2(aX5| requiring that every voice or recording 
be identified, where interviewer testified she was 
only person in room with victim, where video 
camera operator testified he left room, and 
where voiceB complained of were mostly unintel­
ligible and had no relevance to interview, being 
picked up from nearby hallway. Caldwell v 
State (App. 9 Dist.1985) 696 S.W.2d 606.

Permitting employee of Department of Human 
Resources who conducted videotaped interview 
of six-year-old sexual assault victim lo interpret 
victim’s videotaped gesticulations with doll was 
not reversible error since same (acts were testi­
fied to by victim's mother. Crispen v. State 
(App. 12 DisL1986) 702 S.W.2d 753.

Where three-year-old child was nut competent 
to testify in prosecution of her father for aggra­
vated sexual abuse, she was not available to 
testify within meaning of Vernon’s Ann.Texas
C.C.P. art. 38.071, and thus her videotaped state­
ment was not admissible. Rhea v. Stale (App. 6 
Dist.1985) 705 S.W.2d 165.

If minor victim knows what it means lo tell 
the truth and understands that she has an obli­
gation to do so, she is competent lo testify, and 
videotape of that testimony is admissible into 
evidence if it otherwise complies with this arti 
cle. Woods v. State (App. 6 Dist. 1986) 713 
S.W.2d 173.

3. Oath
Videotaped recording of interview with seven- 

year-old child, who was alleged victim of sexual 
abuse, was not inadmissible due to failure of 
child to be placed under oath before recording 
was made, since child was thoroughly questioned 
by interviewer as to her appreciation of the truth 
and what happens to persons who do not tell it 
and she promised to tall truth to interviewer. 
Jolly v. State (App. 14 Dist.1984) 681 S.W.2d 689. 
review granted.

Fact that victim was not placed under oath 
prior to videotaped interview wherein victim re­
ported alleged sexual abuse incident to police 
officer was not matter for jury's consideration in 
trial for aggravated Bexual abuse of a child 
Newman v. State (App. 1 Dist.1985) 700 S.W.2d 
307.

In  o rd e r  tu  u n d e rsta n d  o b lig a tio n  o f  o a th , vlol.i 
n i'cil not k n ow  th e  m ea n in g  o f  " o b lig a tio n  a 
" oa th" , o b lig a tio n  u> tall th e  t r u th  m ay t.t*.. 
m a n y  fo rm s, but ch ild  m u s t  r e co g n iz e  a req m r* 
ini-lit to  to ll tin- tru th  and  kn ow  tha t -.tint- 
ty  a tta ch e s  w h e n  the t ru th  is no t to ld  I t !.■ . 
S la te  lA p p  6 D ist 19S5i 705 S .W  2d 165

T e s t im o n y  o f  m in o r  v ic t im  w as ra ifficn -iii -. 
su p p o r t  c o n v ic t io n s  fo r  a gg rava te  d s ex u a l • 
s a u ll  o f  nn nu r. a lth o u g h  no  fo rm a l o a ifi a  a- 
a d m in is te re d  b e fo re  v id eo ta p ed  i n t e r s .. -  
W o o d s  v S ta te  pp 6 D is t  19861 713 8  W 
173

1. In d ic tm e n t ,  i n fo r m a t io n  o r  c o m p la in !

A lth o u g h  o ne  c o u n t  o f  in d ic tm e n t in pro.-u . i 
lior. fo r  a g g ra va te ,I  .-.esuul a b u s e  o f  a ch ild  a 
leg od  th a t v ic t im  w as y o u n g e r  th an  14 y ea r- 
a nd  tw o  o th e r  c o u n ts  s ta te d  v i c t im s  ag< i- 
y u u n g e r  th a n  17 yea rs , s u c h  a lle g a tio n s  did m u 
p re c lu d e  a dm iss ib ility  o f  v id e o ta i*  re co rd in g  : 
in te rv iew  w ith  v ic tim  u n d e r  V e r n o n  f  A n n  l ' I 
a r t  38.071 a u th o r iz in g  a d m iss io n  in to  e v m - i , . . 
o f  re co rd in g s  o f  s ta te m e n ts  b y  v ic t im s  12 y e a r-  
o f  a ge  n r  y o u n g e r, s in ce  a lleg a tio n s  in m dn I 
m e n l  w e re  m ade  in o rd e r  lo  s a t is fy  req u is ite *  ' 
c r im e  u n d e r  V T C . A  I’enal C o d e  § 21 I I  an.: 
f o r m e r  V  T . C . A  I’ena l C o d e  §§ 21 05 a nd  2 i !•
( se, n o w , V  T . C .A  I’en a l C o d e  § 22 0 21 1 an.; 
s in c e  S ta te , in its p re tr ia l m o tio n  fo r  c o u r t  
r u le  on a d m iss ib ility  o f  r e co rd in g , a lleg ed  th.i' 
v ic t im  w as a ch ild  o f  s e v e n  y e a rs  o f  age. w itn i.u i 
c o n tra d ic t io n  fro m  d e fe n d a n t . J o l lv  x .'tata 
(A p p .  14 D is t .  19841 681 S  W .2d  689, review  g ra n t 
ed

5 L e a d in g  q u e s t io n s

In  p ro s e cu t io n  (,.r a g g ra v a te d  *<-xiiul a t 
sm a ll p e r ce n ta g e  o f  lead ing  question .* . e o -  . •
seven -y e a r-o ld  v ic tim  d u r in g  v id eo ta p ed  
v ie w  did nu t req u ire  e x c lu s io n  o f  ,|u-nn;, .n  
le rv ie w  Jo lly  v Mata* lA p p  14 D .s i  !*•*: *.*
S .W .2d HS9, review  g ra n te d

V id eo ta p e d  s ta te m e n t by s e w n  y ea r ol*l . 
leg ed  sex u a l a ssa u lt w c im i  w as  no t the  i.r* 
o f  lead ing  q u e s t io n s  ca lcu la te d  to  p ro d u ce  , . u  
t icu la r  s ta te m e n t so  as to  be in a d m iss ib le  u nder 
a r t ic le  38.071, § 2(a). w in ch  p ro v id e s  that r* •■•■r • 
ing  o f  o ra l s ta te m e n t o f  ch ild  is a d m iss ib n  no 
e v id e n ce  i f  c e r ta in  co n d it io n s  a re  m et, w t.en  
m o s t o f  lead in g  q u e s t io n s  p e r ta in ed  o n ly  to  h- 
ta ils  o f  a cta  a lready  te s t if ie d  to  by  ch ild  u. re 
s p o u se  to  nn n lea ihng  q u e s t io n s . M all»rx 
S ta te  (A p p . G D is t .1 9 85 1 699 S  W  2d 946

Le a d in g  m in o r  w itn e s s  w ill in va lid a te  vide.* 
ta p ed  te s t im o n y  on ly  if. ta k en  a s  a w ho le  -tat* 
m e n l  is a p r o d u c t  o f  lead in g  q u e s t io n s  W>....t- 
v. S ta le  (A p p  6 Ills'. 1986) 713 S  W  2d 173

V id eo ta p e d  te s t im o n y  o f  m in o r  v ic t im  a* > 
w ho le , w as nu t the  p r o d u c t  o f  lead in g  q u e s tio n *  
ca lcu la te d  to  p ro d u ce  a p a r t i c u la r  s ta tem e i.i
th e re fo re , v id eo ta p e  w a s  n o t in va lid a ted  W  I-
v. S ta le  (A p p  6 D is t  1986) 713 S .W  2d 173
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6. C on fron ta tion  and c ro ii-e x am in u tio n
Defendant charged with aggravated sexual 

abuse of child could not complain on appeal that 
admission of videotaped interview of victim by 
child placement worker violated hia right to con­
front and cross-examine victim, where victim, a 
seven-year-old child, was available at trial but 
defendant chose not to call her to witness stand. 
Jolly v. State (App. U Dist.1984) 681 S.W.2d 689, 
review granted.

Statutory videotaped child testimony proce­
dure used in prosecution for sexual abuse of a 
child, permitting complainant lo be taped in con­
versation with therapist and forbidding presence 
of defendant or counsel, violated defendant's 
protections under confrontation clause since it 
denied him fact *j  tace confrontation and cross- 
examination, testimony was not under oath, and 
protective, nontrial, nonadversarial setting may 
have distorted complainant's credibility, al­
though jury could evaluate demeanor to extent 
permitted by videotape and complainant had 
sLaled she understood difference between truth 
and falsehood and that a lie would get her into 
trouble. Long v. Slate (App. 5 Dist.1985) 694 
S.W.2d 185, review granted.

Defendant's right to call child complainant in 
sexual abuse prosecution and cross-examine her 
was not sufficient to obviate or rectify the con­
stitutional error in statutory procedure for video­
taped testimony which violated defendant’s right 
to confrontation, although belated cross-exami­
nation can sometimes serve as an adequate sub­
stitute for confrontation, since statute guaran­
tees neither a simultaneous nor effective con­
temporaneous right to cross-examine child; dis­
agreeing with Jolly v. Stale, 681 S.W.2d 689. 
Long v. State (App. 5 Dist.1985) 694 S.W.2d 185, 
review granted.

Admission into evidence of videotaped testimo­
ny of rape complainant made without presence 
of defendant or counsel was not violation of 
defendant's right to confrontation, particularly 
where complainant was subsequently called to 
testify at trial; disagreeing with Long v. State, 
694 S.W.2d 185 (Tex.App.-Dallaa). Whittemore 
v. State (App. 9 Diat.1986) 712 S.W.2d 607.

When the state offered child victim's Article 
38.071 videotaped statement into evidence in 
prosecution for aggravated sexual assault the 
accused was entitled to cross-examine the child, 
either after completion of presentation of the 
statement or at the earliest practical moment 
thereafter; it was error to require accused to 
delay cross-examination until presentation of de­
fense evidence. Lawson v. State (App. 1 Dist. 
1985) 697 S.W.2d 803.
7 . Review

Defendant's objection to admissibility of video­
tape of interview with Beven-year-old alleged vic­
tim of eexual abuse on ground that child's state­
ments were made in response to leading ques­
tions was not preserved for review, since defend­
ant cited no questions in particular; however,

Court of Appeals would elect to c'dress issue 
due to fact that case was one of first impression 
under Vernon’s Ann C.C.P. a r t  38.071 dealing 
with admissibility o( recording of statement by 
child who is victim of offense Jolly v. Stale 
(App. 14 Dist.1984) 681 S.W.2d 689, review grant­
ed.

Defendant could not complain on appeal that 
admission of videotaped statements of alleged 
sexual abuse victim abridged defendant’s Sixth 
Amendment right to confront witnesses against 
him in trial for aggravated sexual abuse of a 
child, where trial court explicitly made victim 
available u> defense for confrontation and cross- 
examination, but defendant chose not to call 
victim hi the stand. Newman v. State (App. 1 
Dis 1.19151 700 S.W.2d 307.
8. Age

In prosecution for aggravated sexual abuse of 
a child, testimony by victim’s mother that victim 
waa four years old, and victim's statement on 
videotape that ahe was "four," was sufficient to 
establish that she waa 12 years of age or young­
er, as required by A rt 38.071 for admission of 
videotaped statements. Alexander v State 
(App. 11 Dist.1985) 692 S.W.2d 563, review 
granted.

Videotape of interview with II-year-old com­
plainant was admissible under Vernon's Ann. 
Texas C.C.P. art. 38.071, which applies in prose­
cution of offense alleged to have been committed 
against a child 12 years of age or younger, 
though the indictment did not allege that com­
plainant was under 12, where complainant testi­
fied that she wic 11 years old before court 
admitted the videotape. Tolbert v. State (App. 1 
Dist 1985) 697 S.W.2d 795.

Three-year-old child did nol possess sufficient 
intellect to relate transactions about which ahe 
was questioned when placed under oath as a 
witnes8, and thus waa nol competent to testify in 
prosecution of her father for aggravated sexual 
assault Rhea v. State (App. 6 Distl985) 705
S.W.2d 165.

There is no precise age limit which determines 
competency of child witness. Rhea v. State 
(App. 6 Diat.1986) 705 S.W.2d 165.
9. Stipulations

Statute requiring that an agreement to stipu­
late evidence be in writing (Vernon's Ann.Texas
C.C.P. a r t  1.15) waa not applicable in jury cases 
and, hence, was not applicable in prosecution 
before jury when parties orally stipulated to 
introduction of a videotaped interview of child 
complainant Powell v. State (App. 5 Dist.1985) 
694 S.W.2d 416, review granted.
10. Due process

Videotape statute [Vernon's Ann.Texas C.C.P. 
a r t  38.071], as applied, may violate due process 
where the procedures used do not adequately 
insure fundamental fairness and therefore, in 
this context the procedures used in making the 
videotape of interview with child complainant
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may be reviewed to determine whether the evi 
dence is sufficiently reliable to comport with 
admission of the videotape. Tolbert v State 
(App. 1 Dist.1985) 697 S.W.2d 795

11. Proceedings
The term "proceeding,” as used ,n Vernon's 

Ann.Texas C.C.P. art. 38.071. § 2(a), pertaining 
to admissibility of videotaped interview with vic­
tim 12 years of age or younger, made before the 
proceeding begins, encompasses the entire legal 
process from the initiation of the "criminal ac­
tion"; declining to follow Jollt/ n .  State, 681
S.W.2d 689. Lawson v. State (App. 1 Dist.1985) 
697 S.W.2d 799

Term "proceeding." in statute controlling use 
of a child's videotaped statement, encompasses 
entire legal process from initiation of the "crinu 
nal action"; declining to follow Jolly i State. 
681 S.W.2d 689. Lawson v. State (App 1 Dist 
1985) 697 S.W.2d 803.

12. Time of recording
Trial court erred in admitting videotaped state­

ment of child victim which was made under 
procedures of Vernon's Ann.Texas C.C P. ari.
38.071, § 2(a), which applies to recordings made 
before proceeding begins, where the videotape 
waa made only after defendant was charged in 
the case. Lawson v. Slate (App. 1 Dist. 1985) 697
S.W.2d 799.

Requirement of Article 38.071, which controls 
use of a child's videotaped statement, that re­
cording be made before the "proceeding" begins 
waa not satisfied where child's videotaped state­
ment was made 61 days after commencement of 
aggravated sexual assault proceeding, i.e.. 51 
days after defendant's arrest. Lawson v. Stale 
(App. 1 Dish 1985) 697 S.W.2d 803.

Under article 38.071, which provides that re­
cording of oral statement of child made before 
proceeding begins is admissible, the language 
"before the proceeding begins” refers to begin­
ning of trial, and thus, videotaped statement of 
child made after complaint waa filed but before 
trial satisfied such statutory requirement Mal­
lory v. State (App. 6 Dist.1985) 699 S.W.2d 946.

13. Competence
Competency requirements of Article 38.06 ap­

ply to Article 38.071, which controls use of a 
child's videotaped statement, and, hence, a wit­
ness making a videotaped statement must be 
competent to testify, both at time of making the 
videotape tnd at time of trial. Lawson v. State 
(App. 1 Dist.1985) 697 S.W.2d 803

14. lJurpu»e
Sections one and two of Arlidt ■ I » 

controls use of a child's vuleouiped i.iii-m. 
were intended as a statutury inrth » t o t.n 
a videotaped statement of a child a.- .o io- -- 
tory aid and to allow the statement to i-i 
evidence if the statutory prerequi.Mt.- in- 
plied with Lawson v Suite I App I Dm I 
697 S.W 2d 803.

15. Alteration
Fact that second videotape of sutcmeM 

seven-year-old alleged sexual assault '  n'tin.
made by interviewer in order   upL
statutory predicates not satisfied m t.r i tup. 
not constitute an alteration o f  the 
tion of requirement, under a rte  •• >-
§ 2taH3l, that, in order to lie adnus-il-.e n 
ing of oral statement of child in .-' i.-.t 
been altered Mallorv v State (Apt ' l ‘»t 
699 S.W 2d 946

16. Counsel
Fact that defendant was nm r . , r 

counsel at lime of videnUqied niters u 
victim reported alleged incident ! -• 
to police officer did nol preciuj. .. 
videotaped testimony in trial I ■: aggr 
ual abuse -if a child where Je fr t. I. 
b'-en charged or arrested and w a- t„ 
custodial interrogation at tinn- -*f no 
taped interview Newmai v M..v i
1985) 700 S  W  2d 307

17. WBivcr
Defendant waived his objection ' 

constitutionally questionable si.e .'•■
§ 2. which authorizes admission • ! • 
oral statement by child victim -n 
violation of right to ronfrontatu 
object at Inal, where defense < nu 
lively volunteered that he had wen 
no objections, indicating that di- i- 
ject was a tactical decision, and *b 
no long-established practice sanrtii 
that would have made objection to 
ity of statute, which was s u b s - - , 
unconstitutional, either novel nr 
wood V. State (App 5 Dist ItlM'u To 
review refused.

18. Quality of recording
No harm could be shown u. trm. 

cise of discretion to admit videot..:. 
of rapt- complainant, challeng- . 
intelligible and garbled where 
sequent I.v lestified before jur.
State lApp 9 Disl l!i“»!i 7(2 - A

I "A VA 
X t l . i l  .1
ill-tvs.
,t \ .> ;• • 
if ' *.;»•

*..1 •

!•) f.
l.std
U|«-

.. ■!, l.i

. r . ; l  
lll-ll I. 

n . t i

Art. 38.072. IleurBoy Btutement of child abuse victim 
Sec. 1. This article applies to a proceeding in the prosecution of a n  . . i .'.-i 

of the following provisions of the Penal Code, if committed aguin.it u < in ■ 
or younger:

(1) Chapter 21 (Sexual Offenses) or 22 (Assaultive (Hfensesi
(2) Section 25.02 (Incest);
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(3) Section 25.06 (Solicitation of n Child, added by Chapter 413, Acta of the G5th 
Legislature, Regular Session, 1977); or

(4) Section 43.25 (Sexual Performance by a Child).
Sec. 2. (a) This article applies only to statem ents th a t describe the alleged offense 

that: b

(1) were made by the child against whom the offense waa allegedly committed; and
(2) were made to the first person, 18 years o f age or older, other than the defendant, to 

whom the child made a statem ent about the offense.
(b) A statem ent tha t meets the requirem ents of Subsection (a) of this article is nol 

inadmissible because of the hearsay rule if:
(1) on or before the 14th day before the date the proceeding begins, the party intending 

to offer the statem ent:
(A) notifies the adverse party of its intention to do so;
(B) provides the adverse party  with the name of the witness through whom it intends to 

offer the statem ent; and
(C) provides the adverse party with a written summary of the statem ent;
(2) the trial court finds, in a hearing conducted outside the presence of the jury, that 

the statem ent is reliable based on the time, content, and circumstances of the statement; 
and

(3) the child testifies or is available to testify a t  the proceeding in court o r in any other 
manner provided by law.
Adde3  by Act* 1985, 69th Leg., ch. 590, }  1, e ff . Sept. 1, 1985.

A rt 38.08. [710] [790] [770] D efendant may testify

Note* o f  D tc li lo n t

4. P rocedu re  gene ra lly  
When a defendant takes aland a* witness he 

waives his righ t to silence and is subject to same 
ru les a* any other witness. Bridges v. State 
(App. 1981) 624 S .W .2d 718, review refused , cer­
tio rari denied 102 S .C t 2304, 456 U .S . 1010, 73 
L E d .2d 1306.

When defendant takes stand, he is treated in 
every respect a* any o ther witness except where 
some statute forbids certain m atters to be used 
against him, such a* under this artic le his fa ilu re  
to testify a t fo rm e r hearing. Ricondo v. State 
(App. 4 D is t  1983) 657 S .W .2d 439.
20. E xam ina tion  o f  defendant g ene ra lly  

R ight o f  self-incrim ination does not end with 
ju ry  finding defendant gu ilty . Brown v. State 
(C r.App.1981) 617 S .W .2d 234.
22.  Scope o f  croaa-exam lnatlon

As a t guilt-innocence stage o f tria l, i f  defend­
ant exercise* hit righ t to testify at punishment 
hearing, he is subject to same ru les governing 
examination and crosi-exam inaUon as any other 
witness; he may be contradicted, impeached, dis­
credited, attacked, sustained, bolstered up, made 
to give evidence against him self, cross-examined 
as to new matter, and treated in every respect as 
any other witness testify ing, except where there 
are overrid ing constitutional or s ta tu tory  proh i­
bitions Brown v. State (C r.App .1981) 617 
S  W 2d 234.

36.  M atte rs raised by defendant, c ron*
exam ina tion

Prosecutor's question to defendant on cross- 
examination which asked what prevented defend­
an t from  te lling  magistrate a t bond hearing that 
defendant had nothing to do with crime was not 
imperm issible comment on defendant's assertion 
o f righ t to remain silent where defendant on 
direct examination had specifically complained o f 
p rio r lack o f  opportunity to te ll his version o f 
how o ffen se  occurred. Ricondo v. State (App. 4 
D is t .1983) 657 S .W .2d 439.
99. C ounse l’s re ference to  fa i lu re  to  testify—  

In genera l
Comment on fa ilu re  o f  accused to testify  on 

his own beha lf is a contravention o f federa l 
constitutional guarantee against self-incrim ina­
tion contained in the Sixth Amendment, made 
applicable to the states by the Fourteenth 
Am endment S ta ffo rd  v. S ta te  (C r.App.1978) 
578 S .W .2d 394.

In  o rder fo r  comment made by prosecution to 
violate this artic le language used when viewed 
from  standpoint o f  ju ry  must make the inference 
that comment has reference to defendant's fa i l­
u re to testify  a necessary one. Id.

Fa ilu re  o f  accused to testify on his own beha lf 
cannot be made subject o f comment by prosecu­
tion. Id.

B e fo re  an argum ent o f prosecution w ill consti­
tute comment on fa ilu re  o f accused to testify , 
language used must be looked to from  stand­
point o f ju ry , and implication that language used
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had reference Lo accused must be necessary one. 
Campos v. State (C r.A pp .1979) 589 S .W .2d 424

In  o rder to constitute prohibited comment on 
an accused’s fa ilu re  to testify , implication that 
language used had re ference lo  accused's, fa ilu re  
to testify must be a necessary one, it is not 
su ffic ient that language might be construed as 
implied u r indirect a llusion thereto Rogers v. 
S ta le  (C r.App .1980) 598 S .W .2d 258.

Prosecutor's argum ent, when taken in context 
in which it waa made, merely indicated that 
prosecutor was making reasonable deductions 
from  the evidence as to defendant’s intent, and 
thus argum ent did not constitute prohibited com­
ment on defendant’s fa ilu re  to testify . Id.

Indirect comment by prosecutor that labels 
certain evidence as uncon lrovcrlcd . unre futed or 
uncontradicted ia impermissible comment on de 
fendan l’s fa ilu re  to testify  i f  on ly defendant 
could o f fe r  the rebutting evidence Todd v 
State (C r.App. 1980) 598 S .W .2d 286.

In  o rder lo  constitute impermissible comment 
on accused’s fa ilu re  to testify , implication that 
language used by the prosecutor had reference 
to such fa ilu re  must be a necessary one; it is not 
su ffic ien t tha t language might be construed as 
implied o r indirect a llusion to accused's invoca­
tion o f F ifth  Amendment righ t to silence. Id.

This artic le prohibited comment on defendant's 
fa ilu re  to testify  a t p re tria l hearings about ex­
cu lpatory matters to which he testified a t tria l, 
even though he testified at p re tria l hearings 
about other matters. F rank lin  v. State (Cr.App. 
1978) 606 S .W .2d 818, appeal a fte r remand 693
S .W .2d 420, ce rtio ra ri denied 106 S.Ct. 1238, 99 
L E d .2d 346.

F ifth  Amendment guarantees an accused right 
to remain silen t during hi* tr ia l and prevents 
prosecution from  commenting on defendant's ex­
ercise o f that r ig h t  W i l l i  s v. S ta le  (C r.App
1980) 607 S .W .2d 677.

Defendant in crim inal action aha ll be perm itted 
to testify  in hi* own beha lf, but fa ilu re  o f  ac­
cused to te s tify  at his tria l, a t guilt-innocence 
atage, shall not be taken os circumstance against 
him nor ahall it be alluded to o r commented on 
by counsel in cause. Brown v. State (C r.App
1981) 617 S .W .2d 234.

In  o rde r to constitute violation o f this artic le, 
language m ust be either m an ifestly intended, or 
o f  such a character tha t ju ry  would na tu ra lly  
and necessarily take it to be a comment on the 
defendant’* fa ilu re  to testify . Angel v. State 
(Cr.App. 1982) 627 S .W .2d 424.

Insanity defense does not perm it Btale to im­
ply during argum ent that i f  defendant is tru ly 
innocent he would not remain silent. Id.

Failu re o f accused to testify may not be sub­
jec t o f  comment by prosecution. Barber v. State 
(App.1981) 628 S .W .2d 104, review refused, cer 
tio ra ri denied 103 S .C t. 164, 459 U.S. 874, 74 
L .Ed .2d 136.

C o m m e n t  by p ro s e cu t io n  on  fa i lu re  o f  a ccu s e ,!  
to  te s t i fy  v io la te s  b o th  p r iv i le g e  a g a in s t  s e l f  in 
c r im in a tio n  and s p e c if ic  in u n d a te  o f  co d e  o f  c rm , 
inal p r o ce d u re  th a t fa i lu re  o f  a n y  d e fe n d a n t  t, 
te s t i fy  sh a ll hut lie  U ik en  a s c i r c u m s L u i ,  • 
a g a in s t  h im  no r lie a llud ed  to  o r  c o m m e n te d  m 
by  c o u n s e l  Id  

A  p ro s e cu to r 's  a rg u m e n t is n o t  im p ro p e r  re f 
e r e n ce  to  d e fe n d a n t 's  fa ilu re  lo  te s t i f y  u n le s s  n 
m u s t  n e ce ssa rily  be so  co n s id e re d  w h e n  v ie w ed  
fro m  s ta n d p o in t o f  ju r y  T h o m a s  v S t a le  lA p p  
19811 029 S  W .2d  112. a f f ir m e d  638 S  W  2il I* I 

I t  is b a s ic  and fu n d a m e n ta l c o n s t i tu t io n s !  am i 
s ta tu to r y  law  th a t fa i lu re  o f  an a c c u s e d  to  le s t, 
fy  d u r in g  his tria l m ay  n o l be s u b je c t  o f  d ir e c t  .-r 
in d ir e c t  c o m m e n t  b y  p r o s e cu t in g  a tto rn e y  d u r m c  
his fina l ju r y  a rg u m e n t  G a r r e t t  v. S ta le  n 'r  
A p p . 19821 632 S  W  2d 350 

In  d e te rm in in g  w h e th e r  th e  S ta ll '  s a rg u m , i 
c o n s t itu te s  im p ro p e r  c o m m e n t  o n  d r le m lu i  • - 
fa ilu re  lo  te s t ify , re v ie w in g  c o u r t  m u s t •
s ta te m e n t  fro m  the  s ta n d p o in t  o f  th e  j u r .  
c o n c lu d e  th a t th e  la n g u a g e  w a s  e i th e r  m a n if * - '  
ly  in te n d e d , o r  o f  s u c h  c h a r a c t e r  ih .u  tin- ,„ r  
w o u ld  n a tu ra lly  and  n e ce s s a r i ly  ta k e  ii to  i«- . 
c o m m e n t  on  d e fe n d a n t 's  fa ilu re  to  te s t ify .  tin 
la n g u a g e  m u s t be m o re  th an  an im p lied  
in d ir e c t  a llu s ion  to  d e fe i  '3n l'a  s ile n ce  B ro w i. 
v. S ta te  (A p p  19821 639 a .W  2d 505. rev iew  re­
fu sed .

In  co n s id e r in g  w h e th e r  th e  p r o s e c u t io n  c m  
m e n te d  nn  th e  fa ilu re  o f  the  a c c u s e d  lo  to s i i f t  
th e  la n g u a g e  u sed  m u s t  be loo k ed  at fro m  tin 
s ta n d p o in t  o f  th e  ju r y ,  and  th e  im p lica t io n  'I,.,' 
th e  la n g u a g e  u se d  had  r e f e r e n c e  i<> th e  .,- 
c u s c d ’s fa ilu re  to  te s t i fy  m u s t  b e  a ne ce ssa ry  
o n e  G r e e n  v S la te  I A p p . 1982) 640 S  M 2d f*4..

In  co n s id e r in g  w h e th e r  th e  p ro s e cu t io n  con  
m e n te d  on  th e  fa ilu re  o f  the  a c c u s e d  to  te s t ify  
te s t  is w h e th e r  la n g u a g e  u sed  w as m a n ifes tly  
in te n d e d  o r  w as o f  « u ch  ch a r a c te r  th a t th e  , o r  
w o u ld  n a tu ra lly  and n e ce ss a r i ly  ta k e  it t«, ..
c o m m e n t  o n  th e  a ccu s e d 's  fa ilu re  to  u -siif;. I : 

P r o se cu tio n  ca n n o t c o m m e n t on  th e  fa i lu re  o f 
an a c c u s e d  lo  te s t i f )  Id 

In  o rd e r  to  v io la te  r ig h t  a g a in s t  s e lf-m cn m m .i 
tion  u n d e r  U .S .C .A  C o n s t .A m e n d .  5 o r th is  arx, 
c le  p ro h ib it in g  c o m m e n t  on  d e fe n d a n t  s fa iu .r, 
to  te s t ify ,  p ro s e cu to r 's  la n g u a g e , w h en  vn-we>: 
fr o m  ju r y  s ta n d p o in t, m u s t  be m a n ife s t ly  in tend  
ed  or o f  s u c h  ch a r a c te r  th a t ju r y  w ou ld  n e o -ss .ir  
ily  a n d  n a tu ra lly  ta ke  it as c o m m e n t  on  acetis.-.l 
fa i lu re  to  te s t ify ; it is n o t s u f f i c i e n t  th a t l:u 
g u a g e  m ig h t be c o n s t ru e d  as im p lied  or ind.r,-. 
a llu s io n  B a nks  v  S ta te  ( C r  A p p  I9"2 i • !
S .W .2 d  129, ce r t io ra r i  den ied  104 S .C t  25't I* : 
U  S  904. 78 I. E d  2d 244 

C o m m e n t  on  a c c u s e d ’s  fa i lu re  to  te s i . iy  • 
c ro u ch e s  upon  p ro te c t io n  a c co rd e d  hy I - 1 i  
C o n s t .A m e n d  5, m ad e  a p p lica b le  to  si.,!, 
v ir tu e  o f  U S  C  A  C o n s t  A m e n d  U  win) d -  
v io la te s  b o th  C o n s t  A r t  I, § 10, am i th e  
M a r tin e z  v. S ta te  (A p p  1982) 644 S  2d



Sec . 12 .45 .048. E x c lu s io n  o f  p u b l ic  f r o m  t r ia l  d u r in g  te s t im o n y  
b y  y o u n g  v ic t im  o f  s e x u a l o f fe n s e , (a i A f te r  no tice  to  the  de fe nda n t, 
th e  s ta te  m ay  a p p ly  to  th e  c o u rt fo r an o rd e r e x c lu d in g  the p u b lic  fro m  
th e  c o u rtro o m  d u r in g  th e  te s t im o n y  o f  a c h ild  w ho  is th e  a lle ged  v ic t im  
o f  a v io la t io n  o f AS  11.41.410 —  1 1.41.455 T h e  o rd e r s h a ll be g ra n te d  
i f  th e  c o u r t fin d s  th a t  th e  c h ild  is 16 yea rs  of age o r y o u n g e r a t th e  t im e  
o f th e  t r ia l .

(b ) I f  th e  p u b lic  is exc luded  fro m  th e  t r ia l  u n d e r (a) o f th is  sec tio n ,
th e  te s t im o n y  g ive n  d u r in g  th e  t im e  th e  p u b lic  is  exc luded  s h a ll be
a v a ila b le  to  th e  p u b lic  upon  re q u e s t w i th in  a rea sonab le  t im e  s u f f ic ie n t 
to  a llo w  p re p a ra t io n  o f a tape  re c o rd in g  o r t r a n s c r ip t  o f  th e  te s t im o n y .

(c) In  th is  sec tion  " p u b l ic "  m eans a l l  persons excep t
(1 ) th e  ju d g e  p re s id in g  o ve r th e  t r ia l ;
(2) th e  m em be rs  o f th e  ju r y ;
(3) th e  d e fe n d a n t and  th e  a t to rn e y  a nd  an  in v e s t ig a to r  fo r  th e  de fen ­

d a n t;
(4) th e  p ro s e cu tin g  a t to rn e y  and  an  in v e s t ig a t in g  o ff ic e r  fo r  th e  

s ta te ;
(5) th e  p a re n ts  o r  le g a l g u a rd ia n s  o f  th e  c h ild ;
(6) a g u a rd ia n  ad l i te m  o r a t to rn e y  fo r th e  c h ild ;
(7) in  th e  d is c re tio n  o f  th e  c o u r t, a n  a d u lt  fo r  w h o m  th e  c h ild  has 

deve loped  a s ig n if ic a n t  e m o tio n a l a t ta c h m e n t w ho  can  p ro v id e  em o ­
t io n a l s u p p o r t fo r  th e  c h i ld  w h ile  th e  c h ild  te s tif ie s ;

(8 ) c o u r t p e rsonne l, in c lu d in g  th ose  e s s e n tia l fo r  ta k in g  th e  te s t i ­
m ony . (§ 2 ch 67 S L A  1982)
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l i  (c iting su rvey  result.-* 
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d Knout (P B S  Sept. in ' i '  
■ Sexual Abuse o f Children

employee o f  the Virginia 
iloyees were la ter arn'«tf‘ ! 
•vn lv inc 4 ;  ch ild ren . See 
litied that the defend.™*- 
the sexual acts. See X  V 
the testimony via dosed-

at arrests o f  s la f f  member* 
licinn o f ch ild  sex abilsei 
ound checks n f rh ild -carr 
trot Act o f  1984. P o ll I.

in 19S.5 to increase from 
; by a person in a po-ilion 
vs 693).
k C ity  protective serviic* 
nders sentenced to prison 
and in fo rm ation  was not 
P r o t e c t i n g  t i i k  ( ‘n u n  

H11I ire Bu reau  o f Ju.-tirc 
ctim  t . 2 (1084 ! llio llc iin  
those a rrested on charge* 

.'ill fe lony arrestees), 
act. See D . FlNKK l.llOR . 
.insc have increased h to 1' 
he N ov . a6, 19X4, at 41.

j crime.*s H e or she m ay be found incom petent to testify,'* or upon 
| testifying m ay be unable to recall crucial d e ta i ls10 or to relate them 

lo the ju ry . 11 Children are easily confused by cross-exam ination .1-’ 
They are re luc tan t w itnesses1-5 an d  sometimes recant, disclaiming prior 
testimony to absolve an assa ilan t who is often a  relative or family 
friend . 14 A nd paren ts  sometimes decline to press charges ra the r  than  
subject their abused  child to the orcieal of extended litigation requiring 
endless repetition of a painful and  best-forgotten episode . 15

3 See Stevens & Berliner, Special Techniques fo r  Child Witnesses, in T h e  S e x c a l  V i c t i ­

m o l o g y  o f  Y o u t h  246 , 248 (L . Schultz ed. 19S0I.
’  See infra p. 818 .
10 See A . Y a r .m e y ,  T h e  P s y c h o l o g y  o f  E y e w i t n e s s  T e s t i m o n y  2 0 4 -0 5  (19791 (a rgu ing  

that ch ild ren  possess in fe rio r long -te rm  and  short-te rm  mem ories). M em ory  is an  im po rtan t 
factor given the span o f  time separating  the a lleged abusive incident from  tr ia l. See Stevens &
Berliner, supra note 8 , at 248 (noting that average time for adjudication of child sex abuse cases 
in Seattle is six months). But see Melton, Children's Competency To Testify, 5 L a w  & H u m .

B e h a v . ,  Sprine 1981, at 73, 7 6 -7 7  (citing studies showing that children remember specific facts 
as well as adults do).

11 "A  fou r-y ea r-o ld  doesn't k n ow  dates. Y o u ’re lu cky  i f  you  can get ‘ a round Christm as' o r  
'around m y b irth d ay .’ T en  ‘ I  d o n ’t knows' o r  '1 d on ’t rem embers' in a row  make the child  sound 
as though he o r  she doesn't know  w hat he's ta lk ing  a b ou t."  N .Y .  T im es, Sept. 23, 1084, § 4 . 
at 8 , co l. 1 (quo ting  L in d a  F a irs te in , ch ie f o f  the sex crimes prosecution unit o f  the N ew  Y o rk  
County D istric t A tto rney 's O ffice ).

; 12 A t the tr ia l o f  R ob e rt and L o is  B en tz , accused o f  partic ipating  w ith 22 o the r adu lts and
one teenager in tw o ch ild  sex abuse rings in the sm a ll town o f Jo rd an , M innesota , " (t]he defense 
(earn re lied on trad ition a l cou rtroom  tactics to shake the child ren 's stories and weaken their 
c red ib ility w ith the ju ry . T h ey  badgered them  in an e ffo rt to confuse them about dates and 
places. T h ey  accused them  o f  ly ing and leaped on to  the least inconsistency." T h e  Bcn lzes were 
acquitted on a ll counts. N .Y . T im es , Sept. 23, 1084 , 5 4 ,  at 8 . co l. t. A ll charges against 

i other de fendants were subsequen tly  d ropped . N .Y .  T im es, O ct. 16, 1984 , at A id , co l. 1. Some
• : o f the fo rm e r de fendan ts have fo rm ed  a -.lu lionw ide g roup ca lled  V ictim s O f C h ild  Abuse Law s
i (V O C A L ) and have filed suits against the coun ty and  the coun ty  u lln rn ey  fo r  damages exceeding

‘ J $150 m illio n . L .A . T im es , Dec. 2 9 , 1984, at 1, co l. 4 , p i. I ,  2 7 , co l. 4 .
, 13 A t the Bentz t r ia l, see supra note 12, a ll six d j j ld  witnesses, aged six to tw e lve , “ seemed

re luctant and  em barrassed to speak abou t w hat they said hud occurred . They  had to be coaxed 
1 into describ ing sex acts. T h ey  o ften  w ep t."  N .Y . T im es, Sept. 3 , 1984 , a t io , co l. 1.

14

(; W hen  the fam ily  denies tha t incest has occu rred  and tries to get the ir ch ild  to reverse
his o r her statements to the police and others , the pressure on the ch ild  v ictim s o f incest
becomes eno rm ous . . . .  In  m any  instances, the fam ily  pressure becomes lo o  strong fo r 
the ch ild  to bear and before a  cou rt proceeding occurs, the incest v ic tim  capitu lates to 

r the pressure and denies that any sexua l re lations ever occurred . . . .  I t  must be
i  emphasized that in incest cases, there is frequen tly  a bond o f  a ffection  that exists between j

the ch ild  and the incest pa rtner. T h e  ch ild , the re fo re , experiences am biva lence in that
he o r  she does n o i w an t the pa ren t punished , but ra th e r wishes on ly  that the sexual ).
re la tion s be d iscontinued .

E. W eiss & R . B e rg , C h i ld  V ic tim s o f  Sexua l A ssau lt: Im pact o f  C ou rt Procedures 10 -12  (p ape r j-
}. presented a i 1980 annua l meeting o f  the Am erican Academ y o f  C h ild  Psych iatry ).
'  O f  583 cases o f  ch ild  sex abuse exam ined in one survey, the o ffende r was a fam ily  m em ber I V
f in 4756 o f the cases, othe ise an acquaintance o f the ch ild  in 4 2% , and a  s tranger in on ly  8% .
j See Conte & B e rlin e r. '  . 'buse o f Children: Implications fo r Practice, J . C o n t e m p .  S o c .

;
$

W o r k  601 , 603 (198
13 s  n o  n r o b us no p robu cases where we have lost v ic tim s when the parents have said
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to be confronted  with  the witnesses against h im ." ls T he Suprem e 
Court has  defined s tandards ,  examined in Part I below, that limit the 
admission of out-of-court s ta tem ents against criminal defendants. The 
drafting  of hearsay  and  v ideotaping statutes and  the review they have 
encountered in s tate courts, considered in Part II, reflect concern for 
these s tan d a rd s .  N evertheless, as argued in Part  III, current hearsay 
and v ideo tap ing  s tatu tes fail to meet constitutional dem ands. T he 
hearsay s tatu tes create  too loose a  test for finding the ci.ild “unava il­
able” to testify an d  thus deprive the defendan t in m any cases of any 
chance to cross-examine his accuser. Moreover, the statutes provide 
the trial judge  too little guidance in weighing the sufficiency of evi- 

. dence offered to corroborate  the child’s out-of-court statements. The
; v ideotaping s ta tu tes  g ran t  the prosecutor advantages and  options not
! enjoyed in o ther trials a n d  fail to set any  standards  regarding the

technical quality  of the videotapes. These problems, however, are not 
in tractable. An in tegrated legislative scheme like the one proposed in 
Part  IV  could rem edy the constitutional shortcomings of present hear­
say and  v ideo tap ing  s tatu tes while achieving those s ta tu tes’ im portan t 

1 aims: buttress ing  the s ta te ’s case in child sex abuse prosecutions and
protecting the child from further victimization, this time by the j u ­
dicial process.

: I .  L i m i t a t i o n s  P l a c e d  b y  t h e  C o n f r o n t a t i o n  C l a u s e

o n  t h e  A d m i s s i o n  o f  H e a r s a y

Both hearsay  and  videotap ing  statu tes permit the admission a t 
1 trial of “hea rsay” evidence- out-of-court s ta tem ents offered to prove
• the tru th  of the m a t te r  asse r ted . 19 If  literally applied, the sixth am end-
; m ent’s guaran tee  of confrontation  would bar the admission of all
'■ hearsay evidence unless the ou t-of-com t dec larant testified a t  t r ia l . 20
j Such a  literal view  w ould  p revent the m other of a  sexually abused
■ child from repeating in cour t  the ch ild’s first, unrehearsed account of

■ the abusive  act. Even  the ch ild’s v ideotaped testimony, given under 
oath and  sub jec t  to cross-exam ination, would be barred  as inadm is­
sible hearsay . 21 B u t  courts have never interpreted  the confrontation 
clause to exclude all out-of-court s ta tem en ts . 22 As the Suprem e C ourt  
ruled in 1 8 9 5  in M a tto x  v . U n ite d  S t a l e s ,23 the general prohibition of

1j .---------------------------------------------------------------------------------------------- ----------------------- --------
1
■5 18 U.S. CONST, amend. V I . In Pointer v. Texas. 3S0 U.S. 400  (1965 ), the federal right of

confrontation was made. binding_on the states. See id. at 403 .
._ .19 See F e d .  R. E v i d .  8 oi(c> . ’">s

10 Ohio v. Roberts,"448 U.S. 36, 63 (1 9 8 0 ) (citing Mattox v. United States. 156 U.S. J37,
* J43 (1895 )).

n See id. at 6s (holding that, even in cases where prior cross-examination has occurred, 
testimony may be admitted on'.v under the constraints applicable to other hearsay statements).

; }* Id. at 63.
; JJ <56 U . S .  4 3 7  " S 9 5 ).

■
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adequate “ indicia of reliability . ” 35 The state can demonstrate  relia­
bility by showing either tha t  the evidence falls within a “firmly rooted" 
hearsay exception ’" or th a t  it bears “particularized guarantees of t ru s t ­
worthiness . " 37

II. C o m p a t i b i l i t y  o f  H e a r s a y  a n d  V i d e o t a p i n g  S t a t u t e s
W IT H  T H E  C O N FR O N TA TIO N  C LA U SE:

L e g i s l a t i v e  D r a f t i n g  a n d  J u d i c i a l  R e v i e w

A. H e a r sa v  S ta tu te s
t

' At least seven states have enacted hearsay statu tes since 1 9 8 2 . 38
The language of the W ashington statu te , the model for all bu t one of 
the o thers ,39 reflects a  genuine attentiveness to the guidelines estab­
lished in R oberts'.

A statement made by a  child when under the age of ten describing 
any act of sexual contact performed with or on the child by another, 
not otherwise admissible by statute or court rule, is admissible in 
evidence in criminal proceedings . . .  if:

(1) The court finds, in a hearing conducted outside the presence of 
j the jury that the time, content, and circumstances of the statement

provide sufficient indicia of reliability; and
(2) The child either:
(a) Testifies at the proceedings; or

j -----------------------------------------------------------------------------------------------------------------------------------------------------— ----------------------------------

15 Roberts. 44,S U.S. at 66.
>b Id . The statements uf child victims in sex abuse cases have often been admitted under 

certain traditional exception." lo the Hearsay rule. S e t  Note, /I Com prehensive Approach to 
Clnhl H earsay Sta tem ents in S e x  Abuse Cases. 83 Colum. L. Rev. 1745. 175.1-63 (1483). Must 
commonly employed is the "spontaneous exclamation" or "excited utterance" exception, which 
allows admission of statements made by a person still under the stress of excitement caused by 
a startling event. Recognising that children often delay in reporting instances of sex abuse, 
many state courts have extended the allowable lime lapse in cases of child sex abuse, admitting 
statements made several hours or even days after the event. See, e.g ., State v. Noble, 342 So. 
id 170, 173-73 (La. tQ77k Smith v. Stale. 6 Md. App. 581, 586-88. 353 A .:d  377, 380-81 
11960). Besides straining th; rationale of the excited utterance exception, such extensions still 
exclude many statements made by children weeks or months later.

,7 Roberts, 448 U.S. at 66.
J! See  Colo. Rev. S ta t . 8 13-35-139 (Supp. 1984) (enacted 1983); Ind. Code Ann. § 35- 

: 37-4-6 (Burns Supp. 1984) (enacted 1984I; Kan. S ta t . Ann. § 6o-46o(dd) (1983) (enacted 1983);
! Act of Apr. 76, 1984, ch. 588, § 4, 1984 Minn. Sess. Law Serv. 415-16 (West) (to be codified 
■ ai M inn. S ta t . 5595.0:13)); S .D . C odified Laws Ann. § 19-16-38 (Supp. 1984) (enacted 
! 19841; U tah  Code Ann. 576-5-411 (Supp. 1983) (enacted 1983); Wash. Rev. Code Ann. 
j § 9A.44.130 (Supp. 19S4) (enacted tqSa).
j For analyses of particular hearsay statutes, see McNeil. The A dm issib ility  o f  Child I'ic tnn  
s Hearsay in Kansas: .1 Defense P erspective, 33 WashuL'RN L .J  365 (1984). and Note. Sexua l 
j Ibitse o f  Children — W ashington's .Vew H earsay E xception , 58 W ash. L . Rev. 813 (1983).

19 Only the Kansas statute differs substantially. It applies only  if the child victim is not 
available to testify at trial, and it applies to any crime in which the victim is a child. See  Kan.- 

. 5 ta t. Ann. 5 6o-46o(dd) UgSj).
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Till-; TESTIMONY OF CHILD \ 1C I IMS l.\ SI X \HLs| 
I’liOSIiCLTIOtNS; TWO LLCISL.\TI\ I. I . \ . \ () \  \TIO\s

One in live females and  one in eleven males are sexually victimi/oi 
as ch i ld ren . 1 Such troubling statistics have grown all too familiar a* 
local and national media have  focused attention on the problem m 
child sex abuse.-’ The M cM artin  Preschool ; c a n d a l ; and other- that 
followed4 have quickened public sensitivity to the issue and stimulate! 
legislative activity  in slatehouses across the country. M any stale Ice* 
islatures have acted with rem arkab le  swiftness to stiffen penalties fur 
child sex ab u se . 5 But the effectiveness of stiffer pcnullitft is limited 
by strikingly low conviction ra tes for alleged child sex abusers." Mam 
cases go un rep o r ted , 7 and those that are reported prove exceptional!;, 
difficult to prosecute. T he child is usually the only witness to the

1 See D. F in k e lh o r . S exually  V ictim ized C h ild re n  j . ;  < 1070* tiitm g  .-urvcv n -iili-i
1 See, e.g.. Studies Find Sexual Abuse Of Children Is Widespread. N.Y. Time#. May i i 

iqSj, at C t, col. i; Child Sexual Abuse: What Your Children Should Know (PBS Sept. iv i 
(television procram produced by WTTW, Chicago; Silent Shame: The Sexual Abuse of Childi-e 
(NBC Auk. ipS-tl (television program).

1 In Sep tem ber 1983 , charges o f sexua l abuse were leveled a l an employee o f  die Yireim.i 
M e.M arlin  Preschoo l in M anhattan Beach . C a lifo rn ia . Six o ther employee# were later a rn a ,.; 
and i harped w ith 208 counts o f child m olesta tion  and  consp ira iy in vo lv ing  4 :  children .'•> 
N a t’I. L .J . .  Sept. to , 11)84. >d l .  co l. 1. A lleged victims have lestilied  that the delenil.ir' 
m utila ted  sm a ll an im a ls as a w arn ing to the child ren not to te ll about the sexual acts. See S Y 
T im es, Feb . 1. 1985 , a t 2 :, col. 1. Specta to rs and reporte rs viewed the leslimony via rl»-ol 
circu it te lev ision . See N .Y . T im es, Jan . 2 3 , 1985, a t A y, col 1.

4 See Buston Herald. Sept. 14, 1984, at t. col. 1. 4 . col. 1 (reporting arrest# of staff nteniUr* 
of day-carc centers in Malden, Massachusetts, and the Bronx on suspicion of child sex ahw-ei

Fede ra l leg is lation  passed in 1984 ca lls  fo r F B I and  loca l background checks o f chilil-carc 
ope ra to rs , teachers, and employees. See Com prehensive  C rim e C on tro l Act o f  1984. Puli I. 
N o . 98 -473 , 8 40KCH2HA). 98 S la t. 1837 . 1196 .

5 See, e.g., C olo. Rev. S ta t  8 18-3-405 (Supp. 1984) (am ended in 19K3 to increase frm 
fo u r lo  e ight years the maximum  pena lty  fo r  sexual assau lt on a ch ild  by a per-on in .1 iimitem 
o f tru st, see Act o f June 15, 1983, ch. 197, li j ,  1983 C o lo . Sess. Law s (195I.

6 In  a  study o f 250 cases o f ch ild  sex abuse reported to N ew  Y o rk  C ity  protective -v rum  
in 1966 and 1967, there were 173 arrests , 53 convictions, and 23 o ffenders sentenced to p ri-n  
(F ifteen  cases were s till pending when the study was pub lished , and in form ation iva- 
ava ilab le  on the d isposition o f eight cases.) See V. De F rancis. P ro te c tin o  THE (  HIM. 
Victim ok Sex Crim es C om m itted by A d u lts  26, 190 119691. lint see Bureau o f Jii.n.< 
S tatistics, U .S . Dep't o f  Justice, T rac k in g  O ffende rs : The C h ild  V ictim  1. :  (19841 diiillcnr. 
citing " in it ia l d a ta "  from  six stales show ing tha t about one -h a lf o f  a ll those arrested on charz-i 
o f  sexua lly  abusing ch ild ren  arc convicted , com pared to one-th ird  o f a ll fe lony arrester#).

7 In  tw o ou t o f  three cases, the ch ild  neve r reports the abusive act. See D  FlNKEl.it": 
supra note 1, a t 106 (citing survey resu lts). Y e t reports o f  chi’d  sex abuse have increased (itc'i 
since 1976. exceeding 56 ,000  cases a n n u a lly  in 1982. See Boston G lobe . N ov . 26. 1984. .1141. 
co l. 3.
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he N ov . 26 , 1984, at 41.

c r im e .s He or she m ay be found incompetent to  testify," or upon 
testifying m ay be unable to recall crucial d e ta i ls 10 or to relate them 
to the ju ry . 11 Children are easily confused by c ross-exam ination .1-’ 
T h ey  are  re luctant w itnesses1-3 and sometimes recan t ,  disclaiming prior 
testim ony to absolve an assailant who is often a  relative or family 
f r ien d . 14 And paren ts  sometimes decline to press charges ra ther than 
sub jec t  their abused child to the ordeal of extended litigation requiring 
endless repetition of a  painful and best-forgotten ep isode . 15

3  See Stevens & B e rlin e r, Special Techniques for Child Witnesses, in T he S ex ca l V ic ti­
mology of Youth 446 , 248 (L . Schu ltz ed. 1980).

0 See infra p. 818 .
10 See A. Yar.mey, T he Psychology o f  E y e w i t n e s s  T estim ony  2 0 4 -0 5  (19791 (a rgu ing

(h a t ch ild ren  possess in fe rio r long -te rm  and short-term  memories). M em ory  is an im portan t
fa c to r given the span o f  tim e separating the alleged abusive incident from  tr ia l. See Stevens &
B e rlin e r, supra note 8 , a t 248 (noting tha t average time fo r a d ju d ic a t io n  o f ch ild  sex abuse cases 
in Sea ttle  is six m onths). But see M elton , Children's Competency To Testify, 3 L a w  &  H U M .

Behav., Sp ring  1981, at 73, 7 6 -7 7  (citing studies showing that c h ild re n  remember specific facts 
as w e ll as adu lts  do).

11 "A  fou r-y ea r-o ld  doesn't know  dates. You're lucky i f you can g e l ‘ a round Christm as' o r 
' ‘a ro u n d  m y b irthday .' T en  ‘ I  d on ’t know s' o r i  don't remembers' in a  row  make the ch ild  sound

as though he o r  she doesn ’t know  what he’s ta lk ing about." N .Y . T im e s , Sept. 23, 1984, S 4 , 
a t 8 , co l. 1 (quoting  L in d a  F a i. ttein, c n ie f o f the sex crimes p rosecu tion  unit o f  the N ew  Y o rk  
C ou n ty  D is tr ic t A ttorney's O ffice ).

12 A t the tr ia l o f  R ob e rt and  Lois Ben tz , accused o f partic ipating w ith 22 o ther adu lts and 
one teenager in tw o ch ild  sex abuse rings in the sm all town o f J o rd a n , M innesota . " (t|he defense 
team  re lied on trad ition a l cou rtroom  tactics lo  shake the ch ild ren ’s stories and weaken their 
c red ib ility  w ith the ju ry . T h ey  badgered them in an effort to con fu se  them about dates and 
p laces. T h ey  accused them  o f ly ing and leaped onto the least inconsis tency." The  Bentzes were 
acqu itted  on  a ll counts. N .Y .  T im es, Sept. 23, 1984, 5 4 , at 8 , c o l. t . A ll charges against

i o th e r de fendants were subsequently d ropped . N .Y . Times. Oct. 16, 19 84 , at A 18 , co l. 1. Some
o f the fo rm e r defendants have fo rm ed a  nationw ide group called V ic tim s  O f C h ild  Abuse Laws 

i (V O C A L ) and  have filed  suits against the county and (he county a lt o rn e y  fo r damages exceeding
'! $ 1 5 0  m illio n . L .A . T im es , Dec. 29 , 1984 , at 1, co l. 4, pt. I . 27, c o l. 4 .

IJ A t the Bentz t r ia l, see supra note 12, a ll six c ljild witnesses, ag ed  six to tw elve , “ seemed 
re lu c tan t and  em barrassed to speak abou t what they said had o c cu rred . T hey  had to be coaxed 
in to  describ ing sex acts. T h ey  o ften  e p l."  N .Y . Times, Sept. 3 , 1 9 8 4 , at to , co l. 1.

14

W hen  the fam ily  denies tha t incest has occurred and tries to get the ir ch ild  to reverse 
h is o r he r statements to the police and  others, the pressure on the ch ild  victim s o f incest 
becomes enorm ous. . . .  In  m any instances, the fam ily pressure becom es too strong fo r  
the ch ild  to bear and before a  cou rt proceeding occurs, the incest v ictim  capitu lates to 
the  pressure and denies that any sexua l relations ever occu rred  . . . .  It must be 
em phasized that in incest cases, there is frequently a bond o f  a ffe c t io n  that exists between 
the ch ild  and  the incest partner. T h e  ch ild , therefore, experiences ambiva lence in that 
he o r  she does not w an t the parent punished, but rather w ishes on ly  that the sexual 
re la tion s be discontinued .

E . W eiss & R . Berg , C h ild  V ictim s o f Sexua l Assault: Impact o f  C o u r t  Procedures 10 -12  (paper 
presented a t 1980 annua l meeting o f the Am erican Academy o f  C h i ld  Psych iatry ).

O f  583 cases o f ch ild  sex abuse exam ined in one survey, the o ffe n d e r was a fam ily  m em ber 
in 4 7 %  o f the cases, otherw ise an  acquaintance o f the child in 4 2% , a n d  a s tranger in o n ly  8% . 
See Conte & B e rlin e r, Sexual Abuse o f Children: Implications for Practice, J . Contemp. Sue . 
W ork 601, 603 (1981).

15 " It's  no p rob lem  listing cases where we have lost victims w h en  the parents have said
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Faced '-villi growing public aw areness  of the tlifficuilirs of pro.-e- 
rutinjr child sex abuse cases, s ta te  legislatures have acted to ^rcnetltni 
the prosecutor's  band  while easing  the burden that the judicial sy.-teiti 
places on the child victim. S ta tes have broadened their definitions <•!' 
child sex abuse, extended s ta tu tes  of limitations, and  eased various 
rules of procedure and  evidence . 10 T w o  legislative innovations, child 
hearsay s ta tu tes and  videotaping statutes._haye been most prominent 

T h e  hearsay statu tes create a ’speciaf exception to the hearsay rule for 
s ta tem ents  m ade by child v ictims of sex abuse, enabling the child'.-, 
m other or doctor, for instance, to rep ea t  in court the ch ild’s description 
of the abusive acts. The videotaping, statutes allow the child's tc.-,ti- 
m onv to be preserved on v ideo tape  for_.preseotation. Lo. J h e j u r y  aj_ 
trial, thus  sparing  the child repea ted  appearances in court and per­
m itting the child to withdraw qu ick ly  from the judicial process. Roth 
hearsay an d  videotaping statutes h av e  proved highly popular in state 
legislatures, typically winning rap id ,  bipartisan ap p ro v a l . 17 Their 
emotional appeal dem ands that th ey  be closely scrutinized for possible 
infringem ents of defendants’ constitu tional rights. Political passion 
often obscures the reality that as  the offcnsivcncss of the crime in­
creases, so too do prosecutorial zeal, the ignominy of conviction, and 
the need to guard  against wrongful prosecution.

Both hearsay an d  videotaping s ta tu tes  m ay deprive defendants nf 
the opportun ity  to confront their accusers face to face before a jury. 
A rguably  c,'ch statu tes violate the sixth am endm ent's  guarantee that 
"[i]n all criminal prosecutions, the accused shall enjoy the right . . .

. . . , ’ Y ou  d o  what you want to, but I ’m  ta k in g  m y kid out o f  the system .’ " Telephone 
in te rv iew  w ith John  I . y * h .  legislative advocate fo r the Los Ancelcs C oun ty  D istrict Attorney i 
O ffice (Sept. 13, 19X4).

M any  observer* have described the o rd e a l th a t con fron ts child >ex ahu«e victims in the 
c rim ina l ju stice  system . See. e.g., Parker. T h e  R ights o f  C hild  IVitnetses: Is the Conn ,i 
R ro lrrlo r or P rrprlra lur f, 17 N ew  E n c . L . R e v . 64,1, 6 4 7 -5 6  (19S7); The Jeopardy n f  Childrrn 
on the S ta n d , N .Y . T im es . Sept. 73. 1984. S 4 . a t S. co l. 1.

"• See. e.g.. Act o f  Sept. 75. 1984. ch. 1474 , S t . 1984 C a l. Lceis. Serv . 544 (W i s h  u i > !*• 
codified at C a l .  E v i d .  C o d e  $ 767(b)) (a llow s lead ing  questions to be asked o f child w ilne -,-'. 
W a s h .  R e v  C o d e  A n n .  4!) 9A .64 .070 . 9A .0 4 .0 S 0  (Supp . 1984) (am ended in 1987 lo  exp.m! 
s ta tu to ry  defin ition  o f  incest and to extend the sta tu te o f lim itations fo r  ch ild  sex abu.-e |e-«- 
cu tions. \re Act o f A pr. 1. 1987, ch. 179, s»S 1. 3 . 1 qS7 W ash . Laws 559- 601; W ts S ta t Ann 
SS 950.055(4)131. 971.105 (W est Supp IQ84) (enacted  in 1984 to require that h->al p roun l.:- ;- 
be conducted in language children can unde rs tand  and that courts and prosecutors ensure 1 
speedy .r ia l lo  m inim i/.e the time the child spends in the court system , s iv  Act o f A p r th, |.,s j 
Act 197. Si) 5, 7. 1984 W is. Lcitis. Serv. 1786 (W cstp .

11 T h e  W ush inc lnn  hearsay statute, fo r e x am p le , passed the state hou-c o f  rcprcscntutiw
93 to o . W a s h . Htit'SK J . .  M ar. 5 . 1987, at 7 11 . and the sta le  senate 4 ;  to 1. W a s h  Sena :'
J . .  M ar. 8 . i i )8 j . a t 1365. L'nited Stales S en a to r P au la  H aw kins has in troduced federal !ec •
la lio n  that w ou ld  fu rth e r enhance the po litica l p op u la rity  o f  videotap ing and hcar-ay ,-tatu:
hy c rea tine  financia l incentive* lo r  stale* lo  enac t them  S i r  (.'h ild ien '* JiiMkc A i l.  S l."
991I1 C o n e .. i*t Ses* 11985*
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to be confron ted  with the witnesses against h im ." 1* T he Supreme 
Court has  defined s tandards , examined in Part I below, that limit the 
admission of out-of-court s tatements against criminal defendants. The 
drafting o f  hearsay  and  videotaping statutes and the review they have 
encountered in s tate  courts, considered in Part I I ,  reflect concern for 
there s tan d a rd s .  Nevertheless, as argued in Part I I I ,  current hearsay 
and v ideo tap ing  s tatu tes fail to meet constitutional dem ands. The 
hearsay s ta tu te s  create too loose a test for finding the child “unavail- 

■ able" to testify and  thus deprive the defendant in m any cases of any
1 chance to cross-examine his accuser. Moreover, the statutes provide

the trial ju d g e  too little guidance in weighing the sufficiency of evi­
dence offered to corroborate the child’s out-of-court statements. The 
videotaping s ta tu tes  gran t the prosecutor advantages and options not 

; enjoyed in o ther  trials and  fail to set any  standards regarding the
technical q u a li ty  of the videotapes. These problems, however, are not 
intractable. An in tegrated legislative scheme like the one proposed in 
Part IV  co u ld  rem edy the constitutional shortcomings of present h ea r­
say and v ideo tap ing  statu tes while achieving those sta tu tes’ im portan t 

‘ aims: bu ttress ing  the s ta te ’s case in child sex abuse prosecutions and
i protecting the child from furthe r victimization, this time by the ju ­

dicial process.

I . L i m i t a t i o n s  P l a c e d  b y  t h e  C o n f r o n t a t i o n  C l a u s e  
o n  t h e  A d m i s s i o n  o f  H e a r s a y

Both h ea rsay  and  videotaping statutes permit the admission at 
1 trial of “ h ea rsay ” evidence: out-of-court s tatem ents offered to prove
• the truth o f  the m a t te r  asserted . 19 If  literally applied, the sixth amend-
i m ent’s g u a ran tee  of confrontation would b ar  the admission of all
* hearsay ev idence unless the out-of-com t declarant testified a t  tr ia l . 20

Such a  literal view would prevent the mother of a  sexually abused 
child from repeating  in court the child’s first, unrehearsed account of 
the abusive act. Even the child’s v ideotaped testimony, given under 
oath and su b jec t  to cross-examination, would be barred  as inadm is­
sible h ea rsay . 21 B u t  courts have never interpreted the confrontation 
clause to exclude all out-of-court s ta tem ents . 22 As the Suprem e Court 
ruled in 1 8 9 5  in M a tto x  v . U n ited  S t a t e s ,23 the general prohibition of 
— .—  ------------------------------------------------------------------------------------  — .—    -------------------------------------------

18 U .S . CONST, am end . V I .  In  P o in te r v. Texas, 3S0 U .S . 400 (196s ), the federa l rich t o f 
confrontation w as made. binding_on the states. See id. at 405 .

See F e d . R . E v id . 8oi(c). '~'n
10 Ohio v. R o b e rts ,'4 4 8  U .S . 56 , 65 (19801 (citing M attox  v. United States, 156 U .S . : . i 7, 

243 < 1 Sqs)).
21 See id. a t 65 (h o ld ing  that, even in cases where p rio r cross-exam ination has occurred , 

testimony m ay be adm itted on ly  under the constra ints app licab le to other hearsay statements).
n  Id. at 6 3 .
2J 156 U .S . 237 (18951-
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*’ 4 Id. a t 3 43 . quoted in Roberts, 448  U . S .  at (14.
25 See Po in te r v. Texas, 3 8 0  U . S .  400 , 4 0 6 - 0 ;  (10651. Mattox, 156 U . S .  at 343 -43 .
26 See C a l i f o r n i a  v. G r e e n .  3 0 0  U . S .  149. 158 (1070 ).
22 See C h a m b e r s  v .  M i s s i s s i p p i .  410  U . S .  2S4, * 0 8  ( 1 0 7 3 I  ( c i t i n c  Green, j o o  U . S .  a t  15X1
2lt Id. a t  2 9 8 - 0 0 ;  see Roberts. 448  U . S .  a t  66.

2<) See Fed. R . Evid. 804 (b )(2 ). M ost com m on law  hearsay exceptions have been incorpo­
rated into the Fede ra l Ru les o f  Evidence. See Fed. R . Evid. 8 o j (  i >—(23 ), 804(bM 11—(4).

•“ I See M attox  v. Un ited  States. 156 U .S . 237 , 244 (1895 ).
J l T h e  com m on law  hearsay exceptions are m ere ly  ru les o f  evidence, they do not mark the 

boundary o f the con fron ta tion  c lause. See Du tton  v .  Evan s , 400 U . S .  74. 82 . 86 (10701. T h e  

Suprem e C o u rt has both upheld the adm ission o f hearsay evidence not embraced by tradilinn.il 
exceptions and held unconstitu tiona l the adm ission o f hearsay fa llin g  w ith in a rguab ly reeoem/i l 
exceptions. See C a lifo rn ia  v. G reen . 399  U . S .  149. 1 5 5 -3 6  (1970 ).

F o r a thorough ana lysis o f  the re lationsh ip  between the con fron ta tion  clause and the a illllt- 
sib ility  o f  hearsay statements in c rim ina l prosecutions, see W es len , The Future of Confrontation. 
77 Mich. L. Rev. 1185 11979)

12 See Cham bers v. M ississippi. 4 1 0  U . S .  284 . 301 ( i q r j ) :  N e lson v. O 'N e il. 402 U .S . 1*2:. 
6 : 6 - 2 ;  11971 :. Green, 399  U .S  at 1 3 8 -6 1 .

"  448 U .S . 56 (19801
24 Id. a t 66 . S tandard s fo r dete rm in ing un ava ilab ility  are discussed on pp. 813—19.

15 Roller.
•"> Id  1 
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hearsay evidence "m ust occasionally give way to considerations ni 
public policy and  the necessities of the case ." - ’ 1

T h e  confrontation clause reflects a belief tha t  face-to-face confron­
tation a t trial enhances the truth-seeking process. Confrontation gen­
erally requires tha t  witnesses be present a t trial and  that  the defendant 
be allowed to cross-examine them.-”  T he ju ry  m ay thus observe the 
dem eanor of witnesses, under oath and  subject lo challenge by the 
defense . 26 T h e  law bars hearsay  s tatem ents because they elude thi- 
test of reliability . 27 But as the Suprem e C ourt  has noted, "fa| number 
of exceptions have developed over the years to allow admission of 
hearsay s ta tem ents  m ade under circum stances that  tend to assure 
reliability and  thereby com pensate for the absence of the oath and 
opportun ity  for cross-exam ination . " 23 These exceptions rest on the 
notion, supported  by com m on sense, tha t  certain classes of out-nf- 
court  s ta tem ents  are more likely to be reliable. For example, the 
exception for “dying dec lara tions" 29 is based on the belief that a 
person facing im m inen t dea th  is prone to speak  the t ru th .-'0

T he Suprem e C ourt  has established general principles for deter­
mining w hether admission of a given hearsay  s ta tem ent violates the 
confrontation clause. ' 1 W hen the dec laran t is available to testify at 
trial, the C ourt  has consistently found hearsay evidence admissible, 
reasoning that the opportunity  to cross-examine the declarant about 
the con ten t of out-of-court s ta tem ents sufficiently tests their reliabil­
ity . ' 2 W hen  the out-of-court dec la ran t does not testify, hearsay state­
ments are admissible only if they meet the two requirements estab­
lished by O h io  v . R o b e r t s .u  First, the state m ust show that the 
dec la ran t is “u nava ilab le . ’’ 24 Second, the hearsay evidence must bear
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adequate " indicia of reliability . " 35 The state can demonstrate  relia­
bility by show ing either tha t  the evidence falls within a "firmly rooted" 
hearsay exception 50 or th a t  it bears "particularized guarantees of tru s t­
worthiness . " 37

I I .  C o m p a t i b i l i t y  o f  H e a r s a y  a n d  V i d e o t a p i n g  S t a t u t e s  
a w i t h  t h e  C o n f r o n t a t i o n  T l a u s e :

L e g i s l a t i v e  D r a f t i n g  a n d  J u d i c i a l  R e v i e wt

.4. H e a r sa v  S ta tu tes
i
' At least seven states have enacted hearsay statutes since 1 9 8 2 . 38

The language of the W ashington statu te , the model for all b u t  one of 
the o thers , 0 7 reflects a  genuine atv.entiveness to tne guidelines es tab­
lished in R o b e r t s :

A statement mat a child when unde, the age of ten describing 
any act of sexual contact performed v/ith or on the child by another, 
not otherwise admissible by statute or court rule, is admissible in 
evidence in criminal proceedings . . if: 

i (i/ The court finds, in a hearing conducted outside the presence of
j the jury that the time, content, and circumstances of the statement

provide sufficient indicia of reliability; and 
, (2) The child cither:

(a) Testifies at the proceedings; or
j -----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

15 Roberts, 448  U .S . at lift.
m Id. T h e  statements n f ch ild  v ictim s in sex abuse cases have often been adm itted under 

certain trad ition a l exceptions lo  the hearsay ru le . See Note A Comprehensive Approneh to 
Child Hearsay Statements nt Sex Abuse Cases, X.t Colum. L . R e v .  1745, 1753-ft.i (iqS .t). M ost 
commonly em p loyed is the "spontaneous exc lam ation " o r  "excited utterance" exception, which 
allows adm ission o f  statements made by i person s till under the stres' o f  excitement caused by 
a s ta rtling  event. Recogn izing th a t ch ild ren  o ften  de lay In reporting instances o f  sex abuse, 
many state courts have extended the a llow ab le  time lapse in cases o f ch ild  sex abuse, adm itting 
statements m ade seve ra l hou rs  o r  even days a fte r the event. See, e State v. N ob le , 342 So. 
id 170, 172—73 (L a . 1977 I; Sm ith  v. S ta te . 6  M d. App. 581 . 5 8 6 -*  25a A . :d  277 , 2S 0 -81
(1969). Besides s tra in ing  the ra tiona le  o f  the excited utterance exccpt.on , such extensions s till 
exclude m any statements made by ch ild ren  weeks o r  months later.

17 Roberts, 448  U .S . at 66 .
si See C olo. Rev. S ta t .  § 13-25-129 (Supp. 1984) (enacted 1983); Ind. Code Ann. 5 3 5 - 

: 37-4-6 (B u rn s  Supp. 1984) (enacted 1984): Kan. S ta t .  Ann. § 6o-46otdd ) (1983 ) (enacted 1982);
: Act o f Apr. 26, 1984, ch. 58S, S 4 , 1984 M inn . Sess. Law  Serv . 415-16 (W est) (to be codified 
j at M inn. S ta t .  § 595.02(3)); S .D . C odified  Laws Ann. § 19-16-38 (Supp. 1984) (enacted 
j 1984); U tah  Code Ann. 8 76-5-411 (Supp . 1983) (enacted 1983); Wash Rev. Code Ann. 
j 5 9A.44.120 (Supp . 1984) (enacted 1982).
j F o r  analyses o f  p a rt ic u la r hearsay statutes, sec M cN eil, :'he Admissibility o f Child Victim 
: Hearsay in Kansas: .1 Defense Perspective, 23 W a s h u u rn  L J .  265 (1984 ). and N ote , Sexual 
j Abuse o f Children —  IVashinnton's Xew Hearsay Exception, 58 W a sh . L . R e v . 813 (1983 ). 

w  O n ly  the Kansas statute d iffe rs  substantia lly . It app lies only i f  the ch ild  victim  is not 
availab le to testify at tr ia l, and it app lies lo  any crim e in which the v ic tim  is a ch ild . See K a n .-  

. S ta t . A n n . 5 6o -46o id d ) (19S3).



Si j H A R V A R D  L A W  R E V I E W | Vol.

(b) [s unavailable as a witnes«: P ro v id ed . That when the child i* 
unavailable as a witness, such statement may be admitted unit if there 
is corroborative evidence of the act . 40

AH the statu tes except one41 require a showing of unavailability if the 
child is not to testify a t trial. All but one47 require corroboration ui 
the abusive act in lieu of the child's testimony —  apparen tly  a respim.-r 
to the R o b er ts  requirem ent of "particularized guarantees cf trustvvor 
th incss .”4 ' Five of the s 'jttutes provide an additional safeguard nut 
required by the confrontation clause . 44 T hey  direct tha t  even if the 
child is available to testify, the court should adm it hearsay statement? 
only if it finds —  h a  hearing conducted outside the presence of the 
ju ry  —  tha t  the s ta tem ent is supported  by "sufficient" indicia of 
reliability. T1 ■ In d ian a  statu te  further requires the child’s a t ten d an t  
a t  this hearing . 43 Such precautions dem onstra te  that legislators have 
aimed not only to facilitate the prosecution of sex offenses again.-l 
children, bu t also to avoid wrongful prosecution and  discourage con­
stitutional challenges to the new laws.

Only the W ashington hearsay s ta tu te  has received significant ju­
dicial a ttention. In S ta le  v . R y a n ,* 6 defendan t  John  Ri n was con­
victed of sexually abusing two boys, aged four and  five . 47 Pursuant 
to the W ashington hearsay s ta tu te , 48 the trial court allowed the moth­
ers of both  boys an d  the au n t  of one to repeat out-of-court statement? 
in which the boys accused th e .d efen d an t  of sexual ac ts .4^_The-pros­
ecution an d  the defense stipulated that  the youths were incompetent 
to testify a t j r i a l , 30 and  the trial court held tha t  admissions made by 
Ryan sufficiently corroborated  the hearsay s ta tem en ts . 31

On appeal Ryan challenged the constitutionality  o. the Washington 
statu te ,  relying heavily on a  vague Suprem e C ourt  dictum  that "cru-

40 W ash. Rev. Code Ann. § gA.44. 1:0  (Supp . 1984). F o r an ana lysis re la ting  the Wash­
ington statute to the ju risp rudence  o f  hearsay exceptions, see N o te , supra note 3 6 . at i;6.t-M>

T he  In d ian a  hearsay statute app lies not on ly  to sex o ffenses, but a lso  to the battery, 
k idnapp ing , o r  con finem ent o f  a ch ild . See Ind. Code Ann. § 35-37-4-6011 (B u rn s  Supp. 1984)

41 U t a h  Code Ann. 3 76-5-411 (Supp . 1983).
41 K a n .  S ta t ,  Ann. § 6o-46o(dd) 0 9 8 3 ).
4J Sec O h io  v. Robe rts . 448 U .S . 56 , 66 (1980).
44 See Colo. Rev. S ta t .  3 t j - j s - u g ln l a )  (Supp . 1983); Ind. Code Ann. 3 35-37-4-6iexii 

(B u rn s  Supp . 1984): Act of Apr. : 6, 1984. ch. 5S8, li 4. 1984 M inn . Sess. Law  Serv. 415- 1'! 
(W est) (tn be codified at M inn. S ta t  3 595.02(31(3)); S D. C odified  Laws Ann. 3 19-10-3x11) 
(Supp 1984); W ash. Rev. Code Ann § 9.V44. 1: 0(11 (Supp . 19841.

4i See In d  Code Ann. 3 .35-37-4-6(c)( 1 >(B) (B u rn s  Supp. 1984)-
46 N o . 3 0 :1 6 -1  (W ash . N ov . : 6 ,  1984).
47 See id., s lip  op. at t.
48 W ash. Rev. Code Ann. § 9A.44.120 (Supp . 19841. quoted supra pp. S i t  -12.
49 See Ryan. N o . 50: 16- 1, s lip  op . a t : .
,0 See id. at ( - 2; infra p. 818.
81 See Ryan. N o . 5 0 :1 6 -1 , - lip  op at 2. Because o f the nature o f the offenses, there was

no physical evidence o f abuse.
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cial" or “devasta ting"  hearsay evidence may not be adm itted  unless 
the defendant has had some opportunity  to cross-examine the declar­
ant.5- T he  W ashington Suprem e Court  ignored R yan’s argum en t and 
held tha t  the hearsay statu te  “ facially conforms" to the requirements 

j of the confrontation clause as set forth in R o b e r ts .* ' B ut the court 
overturned R yan’s conviction, finding three separate errors in the trial 
court’s application of the statute. First, the court held tha t  the state 
cannot establish the unavailability  of chiid witnesses simply by s tip­
ulating to their incompetency, bu t m ust m ake a  good-faith effort to 

| produce th em . 54 Second, the court held tha t  if the boys were in fact 
found Inco m peten t,  to testify, their incompetency would render their 
tiearsay sta tem ents  unreliable an d  hence inadmissible . 55 T h ird ,  the 
court confirmed th a t  R y an ’s admissions constituted sufficient corro­
boration of the abusive acts bu t ruled tha t  the trial court had  failed 
to find c ir c u m s ta n tia l guarantees of the reliability of the boys’ s ta te­
ments as required by both the statu te  and  the confrontation clause . 56

B . V id e o ta p in g  S ta tu tes

A t least twelve states have enacted videotaping s tatu tes since 1 9 7 7 , 
six of then, since 1 9 8 3 . 57 T he  texts of the statutes reveal little rec­
ognition th a t  v ideotaped s ta tem ents are hearsay; only one s ta tu te  refers 
to them  as su ch . 58 Legislatures have not, however, been, blind to the

n  A ppe llan t's  O pen ing  B r ie f at 2 1 -2 2 , 74, Ryan (N o . 50216 -1 ) (quoting D u tton  v. E van s , 
400 U .S . 74 , 87 (1970 )). In  Dutton the C ou rt noted that "[t)h is  ease does not in vo lve  evidence 
in any sense 'c ruc ia l’ o r  'devasta ting .'" 4 0 0  U .S . at 87 , L ow e r courts have pondered whether 
this d ictum  lim its adm ission o f hearsay evidence. See United States v. F ie ld ing , 6 30  F . :d  1357, 
1368 n .12 'n f1 C ir. 1980); Un ited  States v. M ed ico , 557 F .2d  3 09 , 316 n .6  ( j d  C ir .) , cert, denied, 
434 U .S . 9 8 6  (1977 ). Roberts gives no ind ication that crucia l o r  devastating evidence shou ld  be 
occluded.

SJ Ryan, N o . 5 0216 -1 . s lip  op . a t 4 - 5 ,  17. ^
54 See id. at 8 .
55 See id. a t 8 -1 0 .
56 See id. at 1 0 -45 .
n See Ariz. Rev. S ta t .  Ann. §5 12-2311 to -2312 (1982 ) (enacted 1978); A rk . S ta t .  Ann. 

35 43-2035 to -2036  (Supp . 1983) (enacted 1981; amended 1983); C al. P e n a l Code 5 1346 
(West Supp . 1984) (enacted 1982; amended 1984); Colo. Rev. S ta t . 5 18-3-413 (Supp . 1984) 
(enacted 1983); F la . S ta t .  Ann, § 918 .1 7  (W est Supp . 1984) (enacted 1979: amended by Act 
of M ay 2j', 1984 , ch. S 4 -36 , § t , 1984 F la . Sess. Law  Serv . 9 7 -9 9  (W est)); K y . Rev. S ta t . 
§ 421 .3 5 0  (Supp . 1984) (enacted 1984); Me. Rev. S ta t .  A n n . tit. 15, § 1205 (Supp . 1983) 
(enacted 19S3); M ont. Code Ann. § 46-15-401 (19 83 ) (enacted 1977: amended 1979 and 1983*; 
id. 3 46 -15 -402  (enacted 1977): N .M . S ta t .  Ann. 3 30-9-17 (Supp . 1984) (em .cted 1978); S .D . 
Codified Laws Ann. 33 siA -is-q  to - t o  (Supp . 1984) (enacted 1983); Tex. Chim. Proc. Code 
Ann. 3 38 .071  (V crnun Supp . 1984) (enacted 1983); W ts . S ta t . Ann. 5 9 6 7 .0 4 (7 ) (W est Supp. 
1984) (enacted >984).

A N ew  Y o rk  statute enacted in 1984 a llow s videotaped statements o f  a lleged ch ilo  victims 
of sex abuse to be adm itted as evidence before a  grand ju ry  but not at tr ia l. See Act o f  Aug. 
5, 1984 , ch. 804 , § 1, 1984 N .Y . Adv. Legis. Serv . 1658 (C on so l.) (to  be codified a t N .Y . C r im . 
P r o c .  L a w  3 190.3 0 (41).

s< See M e . R e v . S t a t . Ann. li t . 15, § 1205 (Supp . 1983).

I
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constra in ts  of the confrontation clause. T he  statu tes treat viciuni,i|u 
testim ony as the functional equivalen t of testimony at trial; atm: . 
ingly, some sta tu tes  explicitly dem and  th a t  the defendant be previa I 
and  tha t  cross-examination be allowed at the videotaping session 4 
T he N ew  Mexico s tatu te ,  enacted in 1 9 7 8 . typifies those that follow,.,

In any prosecution for criminal sexual penetration or c r in t in .i l 
sexual contact of a minor, upon motion of the district attorney and 
after notice to the opposing counsel, the district court may, for a "noil 
cause shown, order the taking of a videotaped deposition of any 
alleged victim under the age of sixteen years. The videotaped depn- 
sitio.i shall be taken before the judge in chambers in the presence of 
the district attorney, the defendant and his attorneys. Examination 
and cross-examination of the alleged victim shall, proceed . . .  in (lie 
same manner as permitted at trial . . . .  Any videotaped deposition 
taken under the provisions of this act . . . shall be viewed and heard 
at the trial and entered into the record in lieu of the direct testimony 
of the alleged victim.to

O f the s ta tu tes  th a t  do not explicitly provide for cross-examination, 
m ost describe the v ideotaping session in terms such as “preliminary 
hearing" or “deposition ,"  implying th a t  cross-examination mu>t In­
al low ed . 61

B ut three of the most recently enacted  videotaping statutes allow, 
in certain  circum stances, the admission of videotapes made without 
the benefit of cross-examination. T he  1 9 8 4  Wisconsin statute require- 
cross-exam ination a t the tap ing  session only if the videotape is lo In- 
presented  in  lie u  o f  the child’s testimony a t  trial.6- Similarly, the ;o\( 
Texas s ta tu te  and  the 1 9 8 4  K entucky s ta tu te  modeled after it allow 
the admission of v ideotaped sta tem ents  m ade outside the presence nf 
both prosecution and defense attorneys as long as the child testifies at 
t r ia l .6-* A Texas appellate court recently upheld a  conviction based 
on such videotaped  statem ents, ruling that  the procedure does nut

f,‘ S ir  Akk. S ta t .  Ann. 3 4 3 - 2 0 3 5  ( S u p p .  1 0 8 3 1 ;  Me. Rev. S ta t .  Ann. l i t .  1 5 .  3 u e s u i  

( S u p p .  1 0 8 . O ;  M ont. Code Ann. 3 4 6 - 1 5 - 4 0 2  < 1 0 8 3 ) :  N . M .  S ta t .  Ann. 3 3 0 - 9 - 1 7 I A I  ( S u p p  

1 1 1 8 4 )

"" N.M. S ta t .  Ann. 3 .10-9- 17(A) (Supp. 1984).
O t h e r  v i d e o t a p i n g  s t a t u t e s  p r e s c r i b e  m a x i m u m  a c e  l i m i t s  r a n g i n g  f r o m  i t  t o  t ; ;  M n n t . n u .  

s t a t u t e  is a p p l i c a b l e  t o  a l l  v i c t i m s  o f  sex o f f e n s e s  a n t i  h a s  n o  a g e  l i m i t .  M ont C o m ;  Ann 
3 46- 15-401 (19X31. T h e  F l o r i d a  s t a t u t e ,  as a m e n d e d  i n  1984, a l l o w s  v i d e o t a p e d  (eMinum, 
a n y  c h i l d  w i t n e s s  t o  a s e x  c r i m e ,  n o t  m e r e l y  c h i l d  v i c t i m s .  See A c t  o f  M a y  21, 19X4, ch.
36, 3 1, 19X4 F l a .  S c s . v  L a w  S e r v ,  Q--9 9  t W e s l l  ( a m e n d i n g  Fla. S ta t . Ann. 3 91S 17m
S u p p  19X4II. T h e  W i s c o n s i n  s t a t u U  a p p l i e s  t o  a l l  c r i m e s ,  n o t  m e r e l y  s e x  c r i m e s ,  i n v n l u n :  j 
c h i l d  v i c t i m  o r  w i t n e s s .  See W t s .  S ta t . Ann. 3 967.04171(b) ( W e s t  S u p p .  19841

M S ir ,  e .g .. C a i „  I 'e n a i . C o d e  3 1346(a) iW esi Supp . 19X4) ("preliminary hearing"!. Coin 
Rev. S ta t .  3 1X-.1 -4 • 1(11 (Supp. u/Xti rdeposiuon").

W i s .  S ta t .  3 967,04(7111)1 ( W e s t  Supp. 19X4).
M Kv. Rev. S ta t .  5 4 : 1. 150(21131. th) (Supp 19X4); Tex. Ckim. Proc Cope A.ns

3 3,8.07112 Hail I), lailXl I Vernon Supp. 19841.
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iolatc the confrontation clause since the defendant retains the oppur- 
unitv to cross-examine the dec la ran t a t  tr ia l . 04
A separate  provision of the Texas and  Kentucky statutes raises 

nother confrontation clause issue. It provides that a videotape made 
,i the presence of both prosecution and defense attorneys and  put to 
he test of cross-examination may be adm itted  in lieu of the ch ild’s 
ostirnony. It  specifies fur ther th a t  during  the videotaping session 
;t|he court shall perm it  the defendant to observe and  hear the testi- 
-lonv of the child in person, bu t shall ensure tha t  the child cannot 

•’.ear or see the d e fen d an t . " 65 At least one federal court of appeals 
.as held, in a  d ifferent context, th a t  the lack of a  face-to-face en­
counter renders the use of videotaped testimony unconsti tu tional ,66 > 
'lanv observers, however, have m aintained tha t  child witnesses are t 
;aumatized an d  often in tim idated  into silence by the presence of the [ 
iccused.67

Few courts  have scrutinized the use of videotaped testimony in 
.he prosecution of child sex abuse. In 1 9 8 2  an Arizona appellate court 

jiffirmed a  conviction obtained with the videotaped s ta tem ent of a 
!<xually abused  six-year-old girl .63 T h e  defendant and  his counsel 
had been present a t  the taping, an d  cross-examination had  been al­
lowed. 69 In reaching its decision, the court weighed the s ta te ’s interest 
n presenting the v ideotaped  testimony against possible infringements 
:f the d e fen d an t’s r igh t of confronta tion . 70 T h e  child had  expressed 

[ear of testifying before a jury, and  the co u r t ’cited a clinical psychol- 
[zik’s opinion that. the child would probably  become uncom m unica- 

i\e if called to testify before a  ju ry . 71 Although the court acknowl-

■

M See J o lly  v . S ta te , N o . C 1 4 -8 3 -6 9 3 -C R , s lip  op . a t 7 (T ex . C t. App. J u ly  19, 1984): supra 
:  810.

15 Ky. Rev. S ta t .  § 421.350(4) (Supp. 1984): Tex. Crim. Proc. Code Ann. § 38.071(4) 
'■>mon Supp. 1984). —

w See United States v. B cn fie ld . 593 F . jd  8 15 , 821 (8 th  C ir. !979 )> ("M ost be lieve tha t in 
•me undefined but rea l w ay reco llec tion , veracity , and com m unication are in fluenced by face- 
vface cha llenge .” ). Benfield d id  not concern ch ild  sex abuse. The  cou rt suggested tha t the 
tmousness o f certa in  crimes m ight ju s t i fy  excusing the victim  from  testify ing face to face before 
:e alleged assa ilan t. Id.

w See, e.g., M e lton , Procedural Reforms To Protect Child VictimJWilnesses in Sex Offense 
’weeding!, in C h ild  S ex u a l Abuse and  th e  Law 184, 189 ( J. B u lk le y  ed. 1982). Accord ing 
;Los Angeles D epu ty  D istric t A tto rney  G lenn  S tevens, one o f the prosecutors in the M cM artin  
'w h oo l case, see supra note 3 , “ T h e  defense is better ab le  to in tim idate a young witness i f  
t  or she is physica lly  present —  he can stare the ch ild  dow n , m ake him  uncom fo rtab le  and 
use him to b reak dow n on the stand o r  say anyth ing  to get ou t o f  th e re ."  N a t’L L.J., Sept. 
). 1984, at 10, co l. 4.
4< See State v. M elendez, 135 A riz . 390 , 661 P .2d  654 (19S2 ). F o r reasons that are not 

nr. Melendez mr>kcs no d irect reference lo  the A rizon a  v ideotap ing statute, ARIZ. Rev. S ta t . 
Ins. §§ 12-2311 to -2312  (1 9 82 ), though the p rocedure the cou rt reviewed is that prescribed by 
u statute.

41Melendez, 135 A riz . at 393 , 661 P .zd  a t 657 .
:oSee id. at 3 9 2 -9 3 , 661 P . :d  a t 6 5 6 -5 7 .

See id. at 3 9 2 , 661 P .2d at 656 .
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edited tha t  v ideotaping could obscure the child'? demeanor d in ; 
testimony and  thus ham per the ju ry 's  evaluation of her crcdibiihj 
argued that "[tlhis, of course, could operate in defendant's  favor 
T he  court concluded that the defendant 's  case had not been prcimlh : 
and  tha t  the problems poserl by the victim's age justified the i:.r. 
vative trial technique . ’ 4

v - -

i !

k t -
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I I I .  P r o b l e m s  i n  A p p l y i n g  H e a r s a y  a n d  \ ' i d e o t a p in g  
S t a t u t e s  W i t h i n  C o n s t i t u t i o n a l  C o n s t r a i n t s

Despite the care legislatures have taken to m ake hearsay ;,i : 
videotaping statu tes conform to constitutional dem ands, several iliii. 
cult issues m ust be resolved to ensure tha t  the statutes as applied \vi:l 
not offend the confrontation clause. T he  guidelines established 
R o b e r t s '4 require courts applying the hearsay statutes to dctermiir 
first, w h a t  circumstances justify finding that a  child is “unavat'lalA' 
to testify and ,  second, w h a t  sort of corroboration constitutes " p .i r t  
cularized guaran tees of trustw orth iness ."  Most videotaping statiiii- 
in contrast to hearsay statutes, do not require a finding of unavail.i 
bilitv ; 75 apparently , most legislators regard videotaped testimony n •• 
as mere hearsay evidence b u t  as the functional equivalent of testim-r,;. 
in court. In applying videotaping statutes, therefore, courts nvi-' 
consider w hether the technical constraints of videotaping belie ai l. 
functional equivalence. .Courts, must ..also determine the cpnstittun ' 
ality of s tatutes_that deny th e d e fe n d a n t  a  face-to-face encounter .'.vi.u.1 . 
the ch ild during  the videotaping session. Moreover, the use of vitlf 
taped testimony may confer certain advantages on the prosecufi*- r 
th a t  —  independent of confrontation clause issues —  implicate fur.' 
dam cnta l fairness an d  thus w a rran t  scrutiny under the due prucc 
clause of the fourteenth am en d m e n t . 76

W hen elaborating the terms and  scope of the R o b erts  requirement- 
courts m ust recognize tha t  the protection offered by the confronlati-v- 
clause is not absolute. As the Suprem e Court held in M allow  \ 
technical adherence to the letter of a constitutional provision m.i.

til. a l 393 . 60 1 P . jd  a l 657 . I l  shou ld be noted that ham pering the ju r y '3 iL ve -n u 'i 
the child 's c red ib ility  can operate in the defendant's fa s o r  on ly  i f  he is guilty . I f  the d c lir I 
is in fact innocent, and the ch ild  ly ing , then ham pering the ju ry 's  assessment ot rn-il.1 
p re jud ices the de fendant.

; j  .See id.
74 tire supra pp . 8 1 0 - 1 1.
75 O n ly  three v ideotap ing statutes dem and a finding o f unava ilab ility . See C.\l. I" • • 

C o d e  § 1.146(d) (W est Supp. 1984); C o lo .  R e v . S t a t .  § 18-3-413(4 ) tSupp. 19831; S .D . ('"ta t 
L aw s  A n n . § 23A -t2 -q  (Supp . 1984). A lthough the N ew  Mexico statute requires no .h--., 
o f  unava ilab ility , the cou rt ru les o f  procedure incorporating it specify that the videotape • . 
be adm issib le on ly  i f  “ the ch ild  is unab le to testify before the court w ithou t su ffering un-c.i'i.c... 
and unnecessary m ental o r em otiona l h a rm ."  N .M . C H I L D R E N 'S  C t .  R  P. 34.1161,11 
iq.x.-j; N  M . D is t .  C t .  R  C k im . P. a q .itb i it ) tSupp. 10801

7h See infra pp. H :4 - .'3 -

t
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occasionally be carried farther than is necessary to the just protection 
of the accused, and  farther than the safety of the public will w a r­
rant. " "  Courts  m ust distinguish, therefore, between those elements 
of confrontation tha t  are central to the defendan t’s ability lo exposei 
flaws in the state 's  case an d  those elements that are merely p e r ip h e ra l . ' 
Courts should not, of course, tolerate even marginal infringements of 
the defendant 's  basic rights in the absence of competing interests. *'s 
But hearsay and  videotaping statutes advance two powerful competing 
interests. First, these s tatu tes a t tem p t  to remedy the unusual diffi­
culties encountered in prosecuting crimes in which the only witness is 
a young, fearful, and  uncom m unicative  child. Second, they protect 
young victims of sexual abuse from the prolonged ordeal of recounting 
the abusive acts  in open court. Courts  should ensure that  the appli- i 
cation of hearsay  and  v ideotaping s tatu tes substantially advances one 1 
or both of these interests w ithou t significantly diminishing the defen- j 
dant’s ability to rebut the s ta te ’s evidence. '

A . H e a r sa y  S ta tu te s

As long as the alleged victim of abuse is available to testify and 
to be cross-exam inea a t  trial, the confrontation clause erects no barrier 
lo admission of the child's out-of-court s ta tem ents . 79 T he admission 
of hearsay in addition to the child’s testimony might significantly 
strengthen the s ta te ’s case when the child is inarticulate, embarrassed, 
or forgetful . 80 B u t often the court deems the child “unavailable” to

77 M ad ox  v. Un ited  States, 156 U .S . 237, 24J (1 8 9 s ). In  Mattoz the C ou rt reasoned that 
the adm ission o f  dy ing dec la ra tions, though "d ire c tly  c on tra ry  to the le tte r" o f  the con fron tation  
clause, was ju s tified  by "the  necessities o f  the case, and  to p revent a  manifest fa ilu re  o f ju s tic e ."
li. at 2 4 3 -4 4 ; accord C ham bers v. M ississipp i, 4 1 0  U .S . 284, 293 (1 9 7 J ) ( "O f course, the right 
10 con fron t and  to cross-exam ine is no t abso lu te and may, in app rop ria te  cases, bow to accom ­
modate o the r leg itim ate interests in  the c rim ina l tr ia l p rocess.").

74 "T h e  C ou rt . . . has recognized that competing interests, i f  'c losely exam ined ,' may 
warrant d ispensing w ith con fron ta tion  a t t r ia l."  O h io  v. R obe rts , 448  U .S . 56 , 64 (1980 ) (quoting 
Chambers, 4 1 0  U .S . a t 295).

79 See supra p. 810 .
40 T estify ing  in fa v o r  o f  the W ash ington hearsay statute, M a ry  K ay  B a rb ie ri. ch ie f o f  the 

trim inal d iv is ion  o f the K ing  C oun ty  Prosecutor's O ffice and co-author o f the act, exp la ined  the 
need to adm it hearsay statements o f ch ild  victim s o f sexual abuse. She drew  from  the facts o f  
Slate v . Johnson , 96 W ash . 2d 926 , 639  P  ad 1332 I19S2):

Dad's m ak ing  spaghetti, ju s t m ind ing his ow n business cooking ; and his litt le  daughter 
says, "D oe s  m ilk  come ou t o f  y ou r penis, D ad ? "  D ad  says no; and the litt le  g irl says,
" I t  comes ou t o f  M elody's dad's penis and tastes v u k k y ."  . . . W hen [the litt le  g ir ll comes 
to cou rt, she doesn't say graphic things like that. She's scared. She sits there, and the 
prosecutor, who's try ing  to be nice, says, . , . "D id  Melody's dad do something to vou 
you d idn 't lik e ? " and  she goes, nodd ing . “ W h a t d id  he d o ?" —  long , pa in fu l silence. 
M aybe the p rosecu tor starts to lead —  "D id  he p u l something in you r m ou th?" “ Y e s ."  
“ W hat was it? "  L one , pa in fu l silence —  maybe the prosecutor shows a d o ll and says, 
"C an  you poin t on this d o ll to what it w as?" H ow  does that look lo  the ju ry ?  It looks 
like there's a litt le  g ir l who's coached o r  m aking  it up o r  doesn't know  what she's ta lk in g  
about. B u t i f  the ju r y  a lso  hears the statement that the litt le  k id made while D ad  was
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lo t i ly ,  thus «lens inn the dclcndunt an opportunity  for
nation. In Mich oa>e> the court may ;n iir.it hearsay Mat erne tu.- >".1
they bear “particularized guarantees of trustw orth iness . ” 81 .Mo-t in 
say s ta tu tes  respond to the need for such cuarantees by requir 
independent corroboration  of the abusive ac t . il

r . U n a v a ila b ility . —  T he requirem ent of unavailability expre­
in R o b erts  reflects a  balancing of competing interests: on the one bait 
the d e fendan t  has the right to confront the declarant id ic n  n! ■;
p o s s ib le ',* '  on the o ther hand , when confrontation is not possible, t!
prosecution m ay present hearsay evidence ra ther than no evidence 
all.8J Therefore , the state must dem onstrate  the im p o ssib ility  o f :. 
court testim ony to justify  frustrating  the defendan t’s d e a r  interest; ;•
confronting and  cross-examining the witness.

O f  the seven hearsay statutes, only the Ind iana  statute specihv- 
the grounds for a finding of unavailability:

(i) A psychiatrist has certified that the child’s participation in the 
trial would be a traumatic experience for the child;

(ii) A physician has certified that the child cannot participate in 
the trial for medical reasons; or

tiii) The court has determined that the child is incapable of un­
derstanding the nature and obligation of an oath .85

T h e  first an d  third of these conditions are the more likely to ari-t 
only a  ra re  child  could fail to be traum atized by the experience i 
testifying in court; an d  finding a  young child incapable of understand 
ing the oath  —  tha t  is, incom petent to testify86 —  is generally \vt 
within the court 's  discretion. But only the second condition — medii. 
unavailab il i ty  —  suggests tha t  the child’s participation at trial is in. 
possible . 87

Since neither the likelihood of emotional t rau m a  nor the incon:

cook ing  spaghetti, can't we a ll agree that that statement was m ore re liab le  and Id le r 
ev id in ce  abou t w hat happened!?]

Joint Hearings on S B . 4461 Before the Washington State Senate Judiciary Comm, and t 
House Ethics, Law & Justice Comm., 47th L eg ., J jd  Sess. 3 - 9  (1 9 8 ; ) .

81 See supra p. 811 .
w See supra p. 3 u .

See, e.g., M ancusi v. .Stubbs, 408  U .S . 404 . 212 (19721 (ho ld ing  that t o t  o f  im .n n ila t. 
is w hether state is "pow erless" to compel witness's attendance), B a rb e r v . Pace, .; .o U S ■ 
7 2 5 -2 6  (19681 (h o ld in g  that s la te must show evilness to be "ac tu a lly  unava ilab le " .

See M attox  v. Un ited  States, 156 U .S . 257 , 245 (18951.
85 Ind. C o o t : Ann. § 55 -57 -4 -610 (21 (8 ) (B u rn s  Supp. 1984).

In most states the formula for determining competency includes lour testimonial > .t|..i • 
( 1) recognition of the difference between truth and falsehood and of the duty to speak the ..
(J) the rapacity lo observe events accurately, (5) sufficient memory, and ' 4) communication t 
See Mellon, llulkley Si Wulkan, Competency o f Children as Witnesses, in C h ild  MMVt V 
A N D  T H E  Law, supra note 6 ;, at 125. 127.

Medical unavailability is also the only one of these three justifications included -uir - 
definition of unavailability in the federal Buies of Evident e Set Kkd f< Kvu. - : i . t  .
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petencv of the child m akes it impossible for him or her to testify in 
court, neither w arran ts  a finding that the child is unavailab le  as a 
witness. Some trau m a  is inevitable w henever a child takes the s tand , 
and although the trau m a  of testifying should be minimized to the 
extent possible, it cannot justify  depriv ing the defendan t  of a  fu n d a ­
mental aspect of his right to a  fair t r ia l . 83 And the child's com petency 
— his or her ability to relate events truthfully  an d  intelligibly —  is 
best left to the determ ination  of the j u ry ;89 the reliability of both the 
child’s testimony and  the child’s out-of-court s ta tem ents90 will depend  
not so much on the child’s general truthfulness as on the conten t of 
his or her s tatem ents,  the circumstances under which they were m ade, 
and the child’s ap p a ren t  capacity  to fabricate stories of sexual abuse. 
If, having been called to testify, the child proves too frightened or 
inarticulate to allow any meaningful exam ination, then a  finding of 
unavailability would be justified, an d  the child’s hearsay sta tem ents  
should be adm itted  if properly corroborated.

2 . C o r ro b o ra tio n . —  N o s ta tu te  defines w h a t  constitutes sufficient 
corroboration of the child’s hearsay statements. T h is  lack  of s ta tu tory  
s tandards and the varie ty  of possible forms of corroborative evidence 
combine to confer broad  discretion on the trial judge and  to encourage, 
on appeal, the assertion th a t  the proffered corroboration did no t con­
stitute “particularized guarantees of t rustw orth iness . ” 91 O ne solution 
would be to hold th a t  ch ildren’s s ta tem ents in sex abuse cases are, by 
their very  nature , a p t  to be trustworthy. T h e  opinion th a t  “kids don 't  
lie abou t things like th a t” is widely he ld . 92 Arguably the commonsense

88 The W isconsin Suprem e C ou rt, c iting the pub lic ’s righ t to “ every  person ’s ev idence,”  has 
held that a c la im  o f em otiona l harm  cannot excuse a  ch ild  witness from  the ob lig ation  to testify. 
State v. C ilb e rt , 109 W is. 2d s o t .  3 0 5 , 5x2 , 326  N .W .a d  744 , 746 , 749 (1982 ).

89 M ost sta les have rebuttab le  s ta tu to ry  p resum ptions that ch ild ren  be low  a certa in age. 
usually to  o r  14, a rc  incompetent to testify. M e lton , ^ u lk lc y  & W u lk a n , supra note 8 6 , at 136. 
But a t least 13 states have adopted Fede ra l R u le  o f  Evidence 601 , which abo lishes the p re ­
sumption o f incompetency and  leaves to the ju r y  the task o f dete rm in ing the weight and 
credibility o f  the child 's testimony. See id. a t 127, 141 n .20 ; see also F i n a l  R e p o r t  o f  

A t t o r n e y  G e n e r a l ’s  T a s k  F o r c e  o n  F a m i l y  V i o l e n c e  39 (1 9 8 4 ) (fed e ra l rep o rt recom ­
mending that ch ild ren be presumed competent to testify w ith c red ib ility  being determ ined by 
the ju ry ). C o lo rad o  has e lim inated the presum ption o f  incompetcncy exc lusive ly  in cases o f 
child sex abuse. See C o l o .  R e v .  S t a t .  S 1.3-90-1001 i x b x l l )  (Supp . 1984).

90 Bill see State v. Ryan. No. 5 0216 -1 , slip op. at S -1 0  (Wash. Nov. 26, 1984); Note. 
Confronting Child I'iclims of Sex Abuse: The L'nconslitulionulily o f the Sexual Abuse Hearsay 
Exception, 7 U . Ft'CET SOUND L . R e v . 387 . 3 9 2 -9 8  (19 84 ) (arguing that the out-of-court 
statements of children found incompetent to testify arc inherently unreliable and hence inad­
missible).

91 See supra p. 811 .
92 The  prosecuting attorney's o ffe r of this op in ion  to p rove  the re liab ility  o f  the ch ild ren ’s 

statements in Stale v. Ryan was rejected by the tr ia l cou rt. See W ashington Appella te De fender, 
Amicus C u riae  B r ie f a l 29, Ryan (N o . 50216 -1 ); A pp e lla n t ’s 0 |ien ing B r ie f a l 36 . Ryun (N o . 
50216-1).

Two experts on child sex abuse claim that "there is little or no evidence indicating that 
children's reports are unreliable, and none at all to support the fear that children oiten make

mwrnc
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iiiitiilion that  siich staliimvnts arc reliable could t'ullill the requirement 
nf "parl ieu la r i /ed  vuaraiiloc.s.*’ Cnm inon m ’ i i . - v .  tiler all. underlie ' t'u- 
com m on law exceptions to the hearsay rule specifically alTmncd !>;• 
R o b e r t s .'1'

Creating  a  general exception to the hearsay rule for the statement* 
of children in sex abuse cases would render a separate requirement of 
corroboration superfluous. But such a step would place the defendant 
in the untenable position of having to refute, w ithout the benefit ol 
cross-examination, s ta tem ents charged with powerful emotional appeal 
yet supported  only by questionable commonsense suppositions. More­
over. the presum ption tha t  ch ildren’s reports of  sex abuse are inher­
ently reliable will become increasingly less valid as children are more 
com m only instructed on the nature of sex abuse, advised to ‘‘telf’ if 
it happens, and  assured th a t  if they tell they will be b e l i e v e d . T h e  
public’s heightened aw areness of child sex abuse m ay also lead worried 
parents  to question children abou t their relationships with adults and 
to misconstrue innocuous replies.,;s Because the state's case will typ­
ically rest largely on the child’s hearsay statem ent,  a general require­
m ent of corroboration  is a  necessary safeguard against wrongful con­
viction.

fa lse  accusations o f sexual assau lt o r  m isunderstand innoren t behav io r liv  adu lts  "  Berlin, r .'. 
Ita rb ie r i. The Testimony o f llie Child Victim uf Sexual Assault. 4 0  J S o t-. I s s c e s .  no ,u 

115, 147 (1984 ). One study o f ch ild  sex abuse cases found that rouch lv  o ; ' r  o f children- 
accusations were accurate. See Would a kid lie/, A. B .A . J . ,  Feb. 1985, at 17 L inda FuiMrw 
ch ie f n f the N ew  Y o rk  C oun ty  D istrict A ttorney's sex tram 's  p rusc iu tion  un it, believes that 'it 
is im possib le fo r  .1 ch ild  w ho has n o l experienced the sexua l ac tiv ity  described tu fantasize ah,tit 
i t ."  N .Y . T im es, Sept. 23 , 19S4, § 4 , at 8 , co l. t. but see W ilson  v United States, 271 F.-d 
4 9 4 , 49J  (D .C . C ir. 1959) (citing M . G c t t . m a c h e r  &  H .  W e i h o f e n ,  P s y c h i a t r y  a n d  t i i i  

L a w  374 (1 9 54 ). fo r the p roposition  that ch ild ren have no rea l understand ing o f the seriwn 
consequences o f  the charges they # u k c ) ;  Peop le v. Scho ll, 443 C a l. App. ,’ d 55S. 563. 3 ; Cal 
R p tr. 4 7 5 , 478  (19(14) (rem a rk ing  that ch ild ren  m ay act ou t o f  malice o r be the v ictim s o f sexual 
fantasies).

9J See supra pp. 8 1 0 -1 1 .
94 " W h e n  K e r m i t  t h e  F r o g  t o u r s  a l l  t h e  e l e m e n t a r y  s c h o o l s  i n  t o w n ,  a n d  t e l l s  a l l  t h e  c h i l d r e n  

t h a t  t h e y  s h o u l d  t e l l  s o m e o n e  i f  a n  a d u l t  i s  t o u c h i n g  t h e m  i n  a  ' b a d '  c r  ‘s e x u a l ’ w a y ,  t h i s  o n  

i m p l a n t  i d e a s  f o r  f a l s e  a c c u s a t i o n s  i n  a  c h i l d ' s  b r a i n  w h e r e  f o r m e r l y  t h e r e  w o u l d  h a v e  b e e n  o n l j  

i g n o r a n c e . "  W a s h i n g t o n  A p p e l l a t e  D e f e n d e r ,  A m i c u s  C u r i a e  B r i e f  a t  2 5 -4 6 . Ryan ( N o .  50.-10- 
t ) .  But see B e r l i n e r  & B a r b i e r i ,  supra n o t e  94 , a t  1 2 7 -2 8  ( n o t i n g  t h a t  t h e r e  i s  n o  e v i d e n c e  ihat 
a  “ c l i m a t e  o f  b e l i e f "  h a s  s p a w n e d  a n  i n c r e a s e  i n  f a l s e  a c c u s a t i o n s ) .

T he  I llu s io n  Thea te r, a  d ram atic  o rgan iza tion  that specializes in program s to prevent cliiM 
sex abuse, has pe rfo rm ed  on stage to a lm ost 5 00 .000  e lem entary schoo l youngsters in 35 slain 
A ftci one Illu s ion  pe rform ance , 2 :  ch ild ren  came fo rw a rd  reporting instances o f sex abuse. S11 
B roc k ton  (M ass .) En te rp rise , Sept. z t ,  1984 , at tz , co l. 1; see also Facing Up to Sex Abuse 
Prevention Programs Proliferate in Classrooms Across llie U.S., Time, Nov. t z . 1984, at <a 
The . I mazing Spidcr-Man: Secrets, Boston Cdobe, Feb. 17, 1485 (supp lem ent leaching chiMnr. 
lo  p rotect them selves from  sex abuse); TV Spots Designed To Combat Child Abuse, llou .o 
G lob e , N ov . 43 , 1984, at 29 , co l. 2.

95 A list o f  lip s  p rovided by the F B I  fo r  preventing sex abuse advises parents In -JLe 
suspicious o f  any strnng bond that deve lops between y ou r ch ild  and an adu lt figure in lh,.r 
li fe ."  B rock ton  (M ass .) E n terp rise . Sept. 21 . 1984, at 12, co l 4.
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H ow ever elusive, s tandards  defining sufficient corroboration must 
be established through either legislative action or judicial op inion . 06 
Two principles should govern these s tandards.  First, the state must 
produce corroborative evidence of the abusive act itself and  not merely 
of the circum stances surrounding  the act as described by the child. 
To corroborate  the abusive act, the state, m ay offer eyewitness testi­
mony (including tha t  of ano ther  child ),97 physical evidence , 98 a confes­
sion, or any  clear evidence th a t  the child has been the victim of sexual 
abuse, including psychiatric testimony tha t  the child displays behav­
ioral sym ptom s of having  been sexually abused . 99 Second, the state 
must present separate  corroboration of the assailant’s identity if it 
offers the ch ild ’s s ta tem ent to establish identity. To corroborate iden­
tity, the s ta te  m ay  offer eyewitness testimony, a  confession, evidence 
that the alleged assailant h ad  the opportunity  to commit the offense, . 
or verification of the ch ild’s description of the assailant’s clothing or* 
possessions a t  the scene of the crime.

In  S ta te  v . R y a n ,100 the W ashington Supreme Court held tha t  no 
kind or am o u n t  of corroborative evidence can justify  adm itting the 
out-of-cou. t s ta tem ents  of a  child who is not available to testify at 
trial. In the co u r t’s view, the confrontation clause requires c ir c u m ­
sta n tia l guaran tees  of the reliability of such s ta tem ents . 101 Since the

M M any  states fo rm e rly  requ ired co rrobo ra tion  o f a ch ild ’s statements in all prosecutions o f 
child sex abuse, even i f  the victim  testified at tr ia l. Th is genera l co rrobo ra tion  requirement 
survives o n ly  in N eb raska  and the D istric t o f  C o lum b ia . See F itzgera ld  v. United States, 412 
A .zd 1, 4 - 5  (D .C . 1980); State v. F isher, .90  N eb . 742, 212 N .W .a d  568 (1973 ).

But see Peop le v. St. Joh n , 74 A .D .2 d  85 . 89 , 426 N .Y .S .a d  863 , S65 (1980 ) (ho ld ing  that 
unsworn testim ony o f a ch ild  is insu ffic ient to corrobora te unsworn testimony o f  another ch ild ).

1,8 B o th  eyew itnesses and physical evidence are ra re  in cases o f  ch ild  sex abuse. See Be rlin e r 
& B a rb ic ri, supra note 9 2 , a l 129.

w  A t least tw o state supreme cou rts have a llow ed  psychiatrists to testify in prosecutions o f 
child sex abuse tha t the a lleged victim  exhibited behavio ra l sym ptoms o f a  fam ilia l ch ild-abusc 
syndrome, such as anxiety , depression , and runn ing aw ay from  home. See State v. K im , 64 
Hawaii S98 , 645  P .2d  1330 (1982 ); S ta te  v. M idd le ton , 294 O r. 427 , 657 P .2d  1215 (1983 ). F o r 
an account o f  la rg e ly  unsuccessful a ttem pts to adm it s im ila r expert testim ony in o ther state 
courts, see W e lls , Child Sexual Abuse Syndrome: Expert Testimony —  To Admit or Xot To 
Admit, 57 F la .  B .J . 6 7 2 , 675 (1983 ). A  recent student-w ritten note advocates the adm ission , 
in adult rape cases, o f  psychiatric testim ony that the a lleged victim  exhibits behavio ra l sym ptoms 
common to rape v ictim s. See N ote , Expert Testimony on Rape Trauma Syndrome, 33 Am. 
U .L . R e v . 417 (1984 ).

C h ild  v ictim s n f sex abuse typ ica lly  d isp lay such sym ptom s as psychosomatic pain in the 
throat, abdom en , gen ita ls, o r  buttocks, regression into ou tg row n behavior, fatigue, bedwetting, 
(cars, aggression, in trove rs ion , frequen t m astu rbation , and seductive behavior. See L lo yd . The 
Corroboration nf Sexual Victimization of Children, in C h i l d  S e x u a l  A b u s e  a n d  t h e  L a w ,  

uipra note 6 7 , a t 103, 1 0 9 -1 0 . Paren ts o f  ch ild ren who attended the M cM artin  Preschool, see 
1 upra note ), "h av e  recited sad ly  s im ila r lists: scream ing night te rro rs , . . . fears o f  going outside 
and on  the freew ays , precocious sexua l behavio r, n ightmares, d inginess, . . . teeth-grinding,
. . . fa n d l panic a t the sight o f  needles . . . . "  N a t ’l  L .J . ,  Sept. to , 1984, at 8 , co l. 4.

100 N o . 30216-1 (W ash . N o v . 26 , 1984); tupra pp. 8 1 2 -1 3 .
101 See Ryan. N o. 30216 -1 . s lip  op . at to -1 5 .

§
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d efendan t  will have no opportunity  to cross-examine the child, (hi1 
child's s ta tem ents  m ust be supported  by indicia of reliability that 
adequate ly  substitu te  for cross-examination. Such indicia of reliabil­
ity. the court  held, “m ust be found in reference to circumstances 
su rround ing  the m aking  of the out-of-court s tatem ent, and  nut from 
subsequent corroboration  of the criminal a c t . " 10-’

The co u r t’s holding rests on the unsound assum ption that cros>- 
exam ination serves merely to test the reliability of a witness's lesli­
mony in light of the circum stances u nder  which it is given. Cro.-.- 
exam ination, however, also tests the consistency of that testimony with 
other know n facts. A defendan t  being prosecuted for child sex abu-r 
would no d o u b t  inquire both abou t the circumstances of the child'.' 
testimony (for instance, w he ther the child has a motiv* to injure the 
defendant) an d  ab o u t  the presence or absence of corroborative evi­
dence (why there was no physical evidence of abuse), as well as about 
factors th a t  do not fit easily into either category (why the child waited 
so long to report the event) an d  ab o u t  factors that  tit into belli 
(w hether the child is suffering emotional t rau m a as a result of the 
incident). N o  s ta tu to ry  requirem ent of reliability could wholly sub­
stitute for such thorough cross-examination. R o b erts  dem ands only 
th a t  out-of-court s ta tem ents  be supported  by “particularized guaran­
tees of t rus tw orth iness ."  A requirem ent of corroboration satisfies that 
dem and  an d  has an  im portan t  advan tage  over a requirem ent of cir­
cum stan tial guarantees: hearsay  s tatu tes can define proper corrobor­
ative evidence with some particularity  and  hence narrow  the scope of 
judicial discretion.

B . V id e o ta p in g  S ta tu tes

i .  V id e o ta p e s  as th e  F u n c t io n a l E q u iv a le n t  o f  In -C o u rt Testimony. 
—  Although the confrontation  clause dem ands, that  the child testify if 
possible, it does not require  th a t  the child m ake repeated appearances 
jn  crow ded courtrooms. T h e  procedures prescribed in videotaping 
statu tes spare  the child from having  to testify in open court and allow 
the child an early exit from the judicial system. But videotaped 
testimony is technically hearsay —  an out-of-court s ta tem ent offered 
to prove the t ru th  of the m atte r  asse r ted '0 ' —  and  the Supreme Couri 
held in R o b e r ts  th a t  past  testimony can be adm itted  only under tin- 
same constra in ts  as o ther hearsay ev idence . 104 T rea ting  videotaped 
testimony as o rd inary  hearsay would eliminate much of its benefit 
Under the rules established in R o b e r ts , v ideotaped testimony would 
not be admissible unless the child was available to testify at trial o; 
the state could show the child to be unavailable . In very few ca>e>.

I0J Id. a t 10.
luJ See supra p. Hog.
104 See O h io  v. R obe rts . 44S U .S . 50 . 65 uqUo).
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tohowever, could the state show tha t  a child who was available 
testify on videotape is not available to testify at trial.

Most cu rren t v ideotaping statutes require 110 finding of unava ila ­
bility T hey  trea t  v ideotaped testimony not as hearsay but as the 
functional equivalen t of testimony in court. Tw o argum ents support  
this approach. F irst,  in those cases in which the Suprem e Court  has 
treated past  testimony as ordinary  hearsay, it has done so either 
because the defendan t  had  no adequate opportunity  for cross-exami­
nation a t  the earlier h ea r in g 103 or because the defendant had no way 
of know ing tha t  the witness would not testify a t trial and  hence may 
have failed to conduct vigorous cross-examination . 106 In contrast,  
videotaping s ta tu tes  provide full opportunity  for cross-examination 
and a lert  the defendan t  th a t  the videotaped testimony m ay be offered 
in lieu of the ch ild ’s testimony a t trial. Second, the statutes preserve 
the essential elements of confrontation —  the oath, the opportunity  to 
observe the w itness’s demeanor, and  the right to cross-examine. These 
elements provide "all tha t  the Sixth A m endm ent demands: ‘substantial.,  
compliance with the purposes behind the confrontation require­
ment . ’ ” 107 E ven  the defendan t’s right to confront the child face to 
face du ring  the v ideotaping session is not critical t O H eTpurposes of] 
cross-exam ination j .08 As long as the defendant can observe the child’s 
testimony and  can confer w ith  his attorney, the essential safeguards 
of cross-examination are preserved.

Undeniably, however, v ideotaping alters the nature  of confronta­
tion and  renders it a  marginally  less effective defensive tool. Video­
tapes m ay not faithfully convey the witness’s dem eanor and  may 
impede the j u r y ’s determ ination of credibility . 109 Reliance on a d ­
vanced technology could reduce, if not eliminate, these problems, yet 
no existing v ideotaping s ta tu te  offers meaningful s tandards  governing 
technical quality. Although videotape# thus fall short of complete 
functional equivalence with in-court testimony, videotaping statutes 
do not violate the confrontation clause. To determ ine the scope of 
the right of confrontation , courts must balance the competing interests 
of defendan t  an d  s ta te . 110 Against marginal infringements of defen-

105 See, e.g., Po in ter v . Texas, 3 8 0  U.S. 400 , 407 (1965).
104 See, e.g., B a rb e r v. Page, 3 90  U.S. 719 , 725 (1968).
107 Roberts, 448 U.S. at 69 (quoting California v. Green, 399 U.S. 149, 166 (19701).
1011 Admittedly, the Supreme Court has used the words "face to face" to describe the guarantee 

of the confrontation clause. See id. at 63; Snyder v. Massachusetts, 491 U.S. 97, 106 ( 1934);' 
Mattox v. United States, 156 U.S. 437, 444 (1895)?. It has been argued, however, that this 
language supports the right of cross-examination rather than of physical confrontation per sc 
and that the Court’s choice of words may have resulted from its it,ability to foresee technological 
developments permitting cross-examination and confrontation without physical presence. See 
Melton, supra note 67, at 188.

109 See German, Morin & Rolfe, Videotape Evidence at Trial, 6 Am J. T r i a l  Advo-:, 209, 
:to  (1984); supra pp. 815- 16.

110 See supra pp. 816- 17.
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d riiihti. courts m ust weieh "society’̂  transcendent in u r i ' i  =, v i d f '
protecting the welfare of ch ildren . " 111 Specifically, the stale Imlih i *hat
interest in protecting young children, allegedly the victims n f h m u I  3 shou!
abuse, from the t ra u m a  of repeated r^pearances  and extended 'e-i: peri'
mony in open court in the presence of the alleged assailant. Tin- iria, .1 V
judge should  therefore allow the child to testify on videotape if t«-i: j  vide
fi l " £  jA -Q p c n  court .would cause the child substan tial enu>li..i).i:~ g to te
traum a. T h e  judge  should likewise order tha t  the defendant he kiTI y  Was
but of the sight an d  hearing of the child a t the videotaping ses.di.n :t ^  reser
the d e fen d an t’s presence w ould  cause the child substantial emotional 1  vide

: traum a. J  t ion
2 . D m ■ P r o c e s s  m id  V id c o lu p in i’ . —  Videotaping statutes r a k  |  tiall;

o ther constitu tional concerns by granting the prosecution advantage' I  utes
and  options it does not generally enjoy. Due process consideration* 3  opei
of fundam enta l  fa irness11- forbid investing the state with advantage' 3 tes t-
unre la ted  to the needs of protecting child witnesses and facilitating |  tap
the factfinding process. T hese  options and  advantages must therefore 
be closely exam ined  an d  strictly confined.

All o f  the v ideotap ing  statu tes so far enacted allow the child"' 
testimony to be recorded b efo re  trial com m ences., u  Exercising tlio 
option a rm s  the prosecution with a potent weapon in plea bargaining 4  adrh
negotia tions1 M and  affords it the luxury of planning trial strategy while 4  io-v
alreadv  familiar w ith the recorded testimonv of its chief witnc" I  :* ” “ r . ,
Videotaping s ta tu tes  should instead require, as a general rule, llut £  ..
v ideotaped  testimony be taken only after trial begins. Unfortunately £ V|l|l.
the resulting delavy would in some cases thw art  two goals of vidcdnp- |  § ::
ing statutes: e n u r i n g  the child’s testimony while events arc fresh in i
his or her m em ory  an d  allowing the child an early withdrawal fron. J  of •
the court system. T h e  tfred to achieve these goals balances whatever 
d isadvan tages  pretr ia l videotaping m ight impose on the defendant. |  §‘n‘
Ideally, v ideo tap ing  s tatu tes should provide that  testimony not he 1 se*
 |j AN

JJ
111 G insberg  v. N ew  Y o rk , jgo U .S . 6.19, 6 4 0  (19681 (quoting People v  K ahan . 15 N V :.| |  bi><

.111, a t : .  :o 6  N  U . :d  .u .t , 8 .34. 45^ N .Y .S . :d  j o t ,  j q :  (1 965 ) (F u ld . J ,, concurriiiitii Ir 5  cm
Ginsberg the C o u rt he ld  lh a i society ’s interest in . the w ell-being o f its youth justifies b.imiii.: 3  C's
the sale o f  'e x u a lly  exp lic it lite ra tu re  lo  m inors. See id. at 6 4 0 -4 4 . In  a la ter case, the Om it ■)
invoked  s im ila r a rgum ents to upho ld  a ban on "indecent'' rad io  broadcasts even thoueli Midi .1 spi
ban necessarily im pairs the first am endm ent riithts o f  adu lts :is well as ch ild ren . See I f  f' v >•#
I' jc ilic a  F o u n d ., 4.18 U .S . 726 . 7 4 9 -5 0 (1 9 7 8 )  4

'** See California v. Trombetta. 104 S. Ct. .’5: 3 , 45.1: 11984) CL'nder the Due l'rmc*> ’1 fr<
Clause uf the Fourteenth Amendment, criminal prosecutions must comport with prevailing '4 v
notions of fundamental fairness."). I  rv

111 A former requirement of the Florida statute that videotaping be conducted only after the 2 th
trial had commenced was eliminated by a 1984 amendment. See Act of May j i ,  19X4, ch xp f p<
10, $ 1. 1984 Fla. Sess. Law Serv Q7-90 (West). 8

IIJ Minneapolis police vidcutai.cd the accounts of sex abuse given by 75 alleged child victims .j u
in inSi and reported that 60 de'endants pleaded guilty. See Videotaping: Device for Fighti'-t j  r
Child Abuse. A.B.A. J . ,  Apr. 1984. at j 6 . 4 1
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videotaped unti ' trial begins, unless the court determines before trial 
that substantial delay would thereby result. In such cases the court 
should ensure that the videotape be available during  the pretrial 
period to the defense as well as the prosecution.

O f the twelve existing videotaping statutes, only two clearly pro­
vide tha t  the child, having testified on videotape, m ay not be required 
to testify before the court in the proceeding for which the videotape 
was m a d e . 115 Each of the other s ta tu tes  either explicitly or implicitly 
reserves to the prosecutor the option of r a i l i n g _the child, nr trial if the 
videotaped testimony for anv_reason proves inadequa te . 116 This  op ­
tion gives the prosecution a un ique strategic advan tage while su b s tan ­
tially denying child victims the potential benefits of videotaping s ta t­
utes. F a r  from protecting the child, these videotaping statu tes leave 
open the possibility tha t  the defense will confront the child during 
testimony a t  trial with any inconsistent s ta tem ents  m ade on v ideo­
tape . 117 V ideotaping statutes should therefore provide th a t  once the

115 5<e Ky. Rev. S ta t .  § 421.350(5) (Supp. 19S4); Tex. Crim. Proc. Code Ann. 5 jS .07115) 
(Vernon 5upp. 19S4). Bui see supra p. 814.

116 The Arkansas and Wisconsin statutes explicitly allow'testimony of the child at H al in 
addition to presentation of the videotaped deposition. See A rk S ta t .  Ann. § 43-2036 (Supp. 
1983); Wts. S ta t .  A nn. S 967.04(7X6) (West Supp. 1984). 1

The  M on tana  statute, by its silence, appa ren tly  a llow s both recorded and live  testimony. 
See M ont. Code Ann. Sti 46-15-401 to -402 (1983 ).

Th ree  statutes a llow  cither recorded o r live  testim ony but not both , specifying that the 
videotape w ill be adm itted on ly  i f  the ch ild  is unava ilab le  to testify. See C a l. P en a l Code 
§ 1346(d) (W est Supp . 1984); Colo. Rev. S t a t .  S 18 -3 -413 (4 ) (Supp . 1983); S .D . C odifieo 
Laws Ann. § 23A -12 -9  (Supp . 19S4). T he re  is no guarantee , however, that the dete rm ination 
o f a v a i lab ility  cannot be in fluenced by the prosecutor.

F ou r statutes seem to requ ire  that once a v ideotape is m ade, the child  cannot be ca lled  to 
testify at tr ia l. See Ariz. Rev. S ta t . Ann §§ 12-2311 to -2312 (1982); F la . S ta t .  Ann.
§ 918 .17 (1 ) (W est Supp . 19S4) (as amended by Act o f  M a ^ e t ,  19S4, ch. 84 -3 6 , § 1, 1984 F la . 
Sess. L aw  Se rv . 9 7 -9 9  (W est)); Me. Rev. S ta t . Ann. tit. 15, § 1205 (Supp . 1983); N .M . S ta t . 
A n n .  S 3 0 -9 -17(A ) (Supp . 1984). B u t these statutes are les ' than exp lic it. I,'

117 Certain alternatives 10 videotaping statutes avoid some of these problems. For instance. | 
both the Texas and Kentucky statutes allow the child’s testimony lo be transmitted into the 
courtroom via closed-circuit television. See K v . Rev. S ta t .  § 421.350 (31 (Supp. 1984); Tex.
CR1 m 7" P * ro c~C 0 D E~X nn l"£**38.071(3) (V e rnon  Supp . 1984).

P roposed “ ch ild  cou rtroom s" w ou ld  separate the ch ild  and cou rt o fficers from  the ju r y  and 
spectators by a one-w ay glass partition . See L ib a i, The Protection of the Child I’iclim of a 
Sexual Offense in the Criminal Justice System, 15 W ayne L . Rev. 977 , 1 0 1 6 -1 8  (1969 ).

S im ple “ c losu re " o f  the cou rtroom  —  exclud ing unnecessary persons —  w ou ld  protect ch ild ren 
from crowds o f spectators but w ou ld  not iso late them  from  the ju ry . In  G lobe  N ew spaper C o . 
v. Superio r C ou rt, 457 U .S . 596 (1982 ), the Suprem e C ou rt s truck dow n a  Massachusetts statute 
requiring c losure o f  the cou rtroom  du ring  the testim ony o f  ch ild  v ictim s o f sex offense hough 
the C ou rt held that the press is gene ra lly  entitled to attend pub lic prosecutions, it did not 
preclude the tr ia l judge  from  o rde ring  c losure in unusua l circum stances. Id. a t 608 .

N one o f  these a lte rna tives , how ever, d e live rs  the greatest advantages o f  v ideotap ing : p ro -1 
(ecting the ch ild  from  endless repetition o f  testimony, a llow ing  the ch ild  to w ithd raw  from  the I 

court system at an ea rly  stage in the proceedings, and  securing the child 's testim ony against 1 
forgetfulness and retraction .



child ha.s testified on videotape, neither par ty  may call the child ;<■ 1 
TesFf\: aTtria l u r 'e s s  the court rules that  the interests of justice rc<piiiL I
iu r th e r  direct or cross-exam ination. In such cases the court should ‘
permit the child to give fur ther testimony on videotape or by clu-cd- , 
circuit television. '

I \ ' .  T o w a r d  a n * I n t e g r a t e d  S t a t c t o r y  S c h e m e

There is a  m anifest need for innovative approaches lo child testi­
mony in sex abuse prosecutions. Child sex abuse is a pervasive wrune 
Discouragingly low conviction rates merely confirm w ha t  is intuitiwh 
clear: that child victims, even when com petent to testify anil iwi 
removed from the court system by their parents, make reluctant and
undependable  witnesses. Even when a conviction is secured with a
child’s testimony, it often comes a t  the expense of a prolonged emo­
tional ordeal for the child.

Legislative approaches to the problem  should proceed in light of 
two objectives: enabling the prosecutor to develop the full strength nf 
the s ta te ’s case and  protecting  the child from victimization within the 
court system. T h e  ideal solution w ould  advance both objectives while, 
protecting the defendan t 's  r ight to confront his accuser. Hearsay Mat-j 
utcs effectively strengthen  the prosecu to r’s hand  by allowing the child’' ;  
earliest, unrehearsed description of the abusive act to be presented to i 
the jury. T h e  hearsay s ta tu tes  ou tlined by this Note, however, do not • 
relieve a  child who is “ava ilab le"  to testify from the duty  of testifying 
over an extended period in open court. Videotaping s tatu tes do spare 
the child this t rau m a ,  an d  legislatures should therefore enact them in 

T anderh jy i th '  hearsay s ta tu te s . 1 ls
VV'iicn d ra fting  these s tatu tes,  legislatures must take care to avoid 

serious im pairm ents  of defendan ts ' right of confrontation. To this
end, hearsay_statut.es should  require the child to testify on videotape___
or a t  trial unless it is impossible, .for the child to do so. Neither. • 
TiTcompetency nor the likelihood of emotional t rau m a  should he 
grounds for finding the child unavailable .  As long as the child is 
available to testify, the trial court should adm it "the child’s out-of- 
court s tatem ents.  If  the child is u n av a ila b le  to testify because of 
sickness, dea th , or dem onstra ted  incapacity, then hearsay statements 
should be adm itted  only if accom panied  by corroborative evidence 
ensuring reliability.

V ideotaping s tatu tes should perm it the child to testify on videotape 
and out of the presence of the d efendan t  if the trial court finds that 
testimony in open court  o r  a face-to-face confrontation with the de­
fendant would cause the child substan tia l  emotional traum a. The

•■i Only Colorado has both a hearsay and a videotaping statute. S te  C o l o .  Rev S t a t  

$5 13-25-120. 18-3-413 (Supp. tq8.V.



:• V:-'. [ *• : •
® ^ ® 1S < S J f i iS 3S w j ! B 2 5 H i8 «(SS^» lKSw W^ J,i ts\ Vt -it £*&*&- ■
J 5 J i » . ^ v . L - T i w a ' .  a a . . ' u  . . ^ ,- -, • - » ; . . . .  ,:,. . . - i j i > » -

|\'o l. <>S:So»-

;;ill the child to 
if justice require 
he court should 
pe or hy closed-

CHE ME

es to child testi- 
lervasive wrong, 
hat is intuitively 
testify and  nol 

ke reluctant and 
; secured with a 
prolonged emo-

jceed ir. light of 
e tuii strength of 
iation within the 
objectives while 

:r. Hearsay stat- 
owing the child’s 
» be presented to 
however, do not 

duty of testifying 
statutes do spare 
re enact them in

ike care tp avoid 
itation. To this 
■jfy on videotape 

do so. Neither 
turna should he 
: as the child is 
ie child's out-of- 
;stifv because of 
;arsay statements 
mrative evidence

itify on videotape 
I court finds that 
:ion with the de­
al traum a. The

W  Coi.o Rkv. St xt

19S5] C H I L D  S E X  .1B L  S E  827

court should defer the taking of videotaped testimony until after the 
trial has com m enced unless substantial delay would thereby result. 
Once the child has testified on videotape, the court should generally . 
bar both parties from calling the child a t  trial. Finally, videotaping ' 
statutes should prescribe s tandards  regulating taping procedures and  
the technical quality  of the videotaping equipm ent.

Such an in tegrated s ta tu tory  scheme, involving enactm ent of both 
videotaping and  hearsay statutes, presents perhaps the best possible 
solution to a d ilem m a facing state legislatures across the country. T he  
public is now keenly aw are of the problem of child sex abuse. C u rren t  
evidentiary and  procedural rules have frustrated  the effective prose­
cution of sex offenders while subm itting their child victims to a  pro­
longed ordeal in court. A ny legislative alteration of these rules m ust 
respect de fendan ts’ sixth am endm en t right of confrontation. T h e  s ta ­
tutory scheme described here would facilitate the prosecution of a l­
leged child sex abusers and  relieve the burden placed on the child 
victim; yet it would not significantly diminish the defendan t’s ability 
to rebu t  the s ta te ’s evidence. Its enactm ent w ould  be a  ju s t  and 
effective first step as society a t  last confronts the long-neglected prob­
lem of child sex abuse.


