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3)

4)

Whether the offense about which the child will testify
constitutes criminal or antisocial conduct against the
child or a person with whom the child had a close
emotional relationship and, if such conduct constituted
a physical or sexual assault, it's duration and the
extent of the physical and emotional injury thereby
caused.

The child's custodial situation and theattitude of
other household members to the events about which the
child will testify in the underlying proceeding.

The child's familial and emotional relationship to the
defendant in the underlying proceeding.

The child's behavior at or reaction to the previous
interviews concerning the events involved.

Whether the child blames himself or herself for the
events involved or has ever been told by any person not
to disclose ther ; whether the child's prior reports to
associates or authorities of the events have been
disbelieved or not acted wupon; and the child's
subjective belief regarding what consequences to

(Continued)



himself or herself, or persons with whom the child has
a close emotional relationship, will ensue for
providing testimony.

8)  Whether the child manifests or has manifested symptoms
associated with post-traumatic stress disorder or other
mental disorders, or other emotional or psychological
injury, including, without limitation, re-experiencing
the events, fear of their reputation, withdrawal,
regression, guilt, anxiety, stress, nightmares,
emiresis, lack of self esteem, mood changes, compulsive
behaviors, school problems, delinquent or antisocial
behavior,  phobias or changes in interpersonal
relationships.

90  Vhe number of separate investigative and judicial
proceedings at which the child's testimony may be
required, the likely length of time until the last of
such proceedings, and the mental or emotional strain
associated with keeping the child-r recollection of the
events witnessed fresh for that period of time.

10) Whether a videotape deposition or alternative methods
for presentation of the child's testimony would reduce

the mental or emotional strain of testifying and

(Continued)



w.._cher the procedure could be used to reduce the
number of times the child will be required to testify.

Section VI: A.S. 12.50.220 shall  read: Child  video
depositions or other alternative methods for presentation of
testimony; how conducted.

a) In its order for videotaped deposition or other
alternative methods to present testimony under A.S.
12.50.210 the court shall seek to ensure:

1) that the deposition is takenin a way which
minimizes the child's mental and emotional strain:

2)  that the method recorded of the testimony conveys
to the viewer impressions as nearly identical as
possibleto those the viewer would receive in
observing the child's testimonyin person; and

3) that the defendant has the appropriate and
adequate opportunity to cross-examine the child
through defense counsel.

b) Indischarging its obligations under this section; the
court shall consider:

(Continued)



1) scheduling the videotaping or other alternative
methods to present testimony on a date when the
child's recollection is likely to be fresh and at
a time of day when the child's energy and
attention span are greatest;

2) scheduling the procedure in a room which provides
adequate privacy, freedom from distractions,
informality and comfort appropriate to the child's
developmental age level;

3) order a recess whenever the energy, comfort or
attention span of the child warrants;

4) determine that the child understands that il s
wroni, v0 tell a lie and will testify truthfully if
the child's developmental level and verbal skill'.1
are such that administration of an oath or
affirmation in  the usual form would be
inappropriate;

5)  before questioning by the parties begins, attempt
to place the child at ease, explain to the child
the purpose of the procedure and identify all

persons attending;

'ontinued)



(Continued)

8)

allow any questioner to have an advisor to assist
the questioner and, upon permission of the judge,
to conduct the questioning so long as this
individual would be beneficial in assisting the
child in their testimony.

supervise the spatial arrangements of the room in
the location, movement and deportment of all
persons in attendance;

allow the child to testify while sitting on the
floor, on the platform, on an appropriately sized
chair or on the lap of a trusted adult, which may
include the guardian ad litem, or while moving
about the room within the range of the visual and
audio recording equipment or other electronic
equipment utilized;

bar or terminate the attendance of anv person
whose presence is not necessary, or whose behavior
is disruptive and/or unduly  stressful to the
child. The court mav allow a reasonable number of
persons deemed by the court supportive of the
child to be "necessary" for any procedure under
A.S. 17.50.220.



10) authorize the use of one-vi/ay mirrors or other
physical devices whereby questions may be posed by
parties to the child but provide a physical shield
of the child's visual contact with any ofthe
parties in attendance so as to safeguard the chil’
from further emotional harm or stress.

Section VII: A.S. 12.50.230. The trial judge will determine
those persons other than the district attorney, defendant,
child's guardian ad litem, and the defendant's attorney who may
attend the videotaping or alternative methods of of presenting
the testimony. The trial judge may also order any of the parties
or other individuals to be outside visual observation of the
child if the trial judge determines, after considering the
factors enumerated in A.S. 12.50.210(c) or other relevant
factors, that because of their presence the child may suffer
emotional harm and/or will hinder the child in recalling relevant
events and facts. The trial judge may order that questions to
the child be broadcast through the use of a one-way mirror and/or
other methods to protect the child.

Section VIII: A.S, 12.50.240 shall read: In the event the court
does not allow video, closed circuit television or other
alternative procedures to present the child's testimony, it may
order arrangements to minimize the emotional hardship of the
child's testimony in open court consistent with A.S. 12.50.210;
12.50.220; and A.S. 12.45.048.
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SUMMARY/EXPLANATION OF HB 323
"Relating to the Testimony of Children in Criminal Proceedings"
Reasons Supporting Enactment of the Legislation:

Legislation enacting procedures to protect child witnesses is
necessary due to the high number of criminal cases involving
abused and neglected children. The State of Alaska has made
significant strides in prosecuting individuals who have abused
children. Because of the increase in criminal prosecution of
child abuse cases, many children are now faced with the trauma of
appearing in court to testify against the abuser. Because in
most child abuse cases the defendant is related to the child or
Is a significant adult in the child's life, the child is placed
under emotional and mental stress as a witness on behalf of the

State.

Currently, AS 12.45.047 allows videotaping of young \ictims of
sexual abuse. This statute does not adequately address the need
to protect child witnesses for two reasons. First, the statute
as written is believed to be unconstitutional by the state's
legal community and is not used by the District Attorney's office
because of the constitutional problems. The current statute
states the court shall order videotaping when requested. This
stringent requirement will not meet constitutional standards
because circumstances surrounding a criminal case involving a
child witness must be decided on a case-by-case basis, e.g., in
some cases a child mav be able to testify in open court if the
courtroom is rearranged to accommodate the child. Second,

AS 12.45.047 does not meet the needs of children when called as
witnesses because it addresses only cases where children have
been sexually abused. The statute does not protect children who
are called as witnesses in physical abuse cases, criminal neglect



cases, homicides, armed robberies, or other crimes committed
where a child may be called as a witness in a criminal
proceeding. Finally, the current statute allows the trial judge
no discretion or flexibility to crafting means other than
viueotaping to accommodate the child witness.

Because currently there is no statute being utilized to protect
children when called as witnesses, children are faced with the
intimidating and hostile environment of a criminal courtroom.

Analysis of Proposed HB 323:

HB 323, while providing an alternative method to present
children's testimony in criminal proceedings, does not adequately
resolve the problem. The proposed legislation does not go far
enough in establishing methods and procedures necessary to
protect children from emotional harm when testifying as witnesses
in criminal proceedings. It is the opinion of the Office of
Public Advocacy that HB 323 should be amended to address a number
of practical and legal problems discussed below.

1. HB 323 allows only for the use of closed-circuit
television as an alternative method to broadcast a child's
testimony. It is the position of the Office of Public Advocacy,
that, in addition to closed-circuit television, other methods
should be statutorily approved as alternatives for presenting the
testimony of children. It is recommended HB 323 be amended to
include a catch-all phrase allowing other alternative methods
approved by the court on a case-by-case basis. It is also
recommended that, among the alternative methods available for the
presentation of children's testimony, the court be authorized to
use closed circuit T.V., videotape, one-way mirrors, dividers or
to rearrange the courtroom from its traditional setting to
accommodate the child witness.



2. HB 323 needs to require the court to consider and make
findings as to why alternative methods of presenting a child's
testimony are necessary in each individual case. Without
specific findings in individual cases, trial court orders
establishing alternative methods for a child's testimony a:-"
subject to reversal. It is important that any statute elaborate
the various factors which should be considered by a trial court
in reaching a conclusion that alternative methods to present a
child's testimony are warranted.

3. Currently, HB 323 seems to have arbitrarilv selected the
age 1j as to when a child as a witness mav be allowed to testify
by the use of closed-circuit television. It is the
recommendation of the committee that the age 16 be selected.

4. The Office of Public Advocacy feels strongly that a
guardian ad litem should also have standing to request the court
consider alternative methods to presenting a child's testimony in
criminal cases. The use of a guardian ad litem will ensure that
the child has an independent advocate and that the court is fully
apprised in each and every case of the need for protective
measures regarding a child's testimony. By not establishing the
appointment of a guardian ad litem for a child witness, a child's
interests may not always be fully advocated when the interests of
a child conflict with the trial strategy of the District
Attorney. (See November 1987 American Lawyer article, attached.)
This is not a criticism of District Attorneys' offices, but
rather a reflection of the reality of criminal proceedings. It
is essential, if we truly wish to protect the best interests of a
child witness, to give standing to the guardian ad litem to
independently represent the child's interests.

5. The Office of Public Advocacy believes that the HB 323
language, which states "only the attorneys mav Question the
child", may be unconstitutional. This phrase may create



constitutional problems due to the fact that some criminal
defendants will represent themselves pro per. The Office of
Public Advocacy's substitute legislation would address these
situations by allowing, in addition to video and closed-circuit
television, the use of mirrors and other physical dividers to
separate the defendant from the child witness. It is recommended
that this language be modified or eliminated.

6. HE 323 would repeal AS 12.45.048 which currently allows
the court to exclude the public during the testimony of children
who are victims of sexual abuse. It is recommended that this
statute not be repealed as it may bhe appropriate in some cases.

The Office of Public Advocacy believes a more detailed and
comprehensive statute is necessary to adequately protect child
witnesses in criminal proceedings and to ensure the defendant's
constitutional rights are not violated. Given the important
constitutional considerations involved, the Off? :e of Public
Advocacy recommends a substitute bill which allows the court, on
a case-by-case basis, to assess alternative methods necessary to
protect the best interests of the child witness. The substitute
statute should allow the court a broad range of options so that
the trial court may select an alternative method which has the
least impact upon the defendant's constitutional rights.
Attached is a draft of a proposed substitute bill the Office of
Public Advocacy requests be reviewed.

Attachments
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Guarding Kids’ Rights
At Preschool Tral

[/“ or Gregory Mooney,
Ppouc orthe toughest
U challenges of his work
as counsel to ilie ehiKlren
in (lie McMurliii I'reschool
molesiation case has been
maintaining his compo-
sure. “To hear the Kids
testily is hard," says
Mooney, 43, a partner at
l.os Angeles's lbur-lawyer
Karp & Mooney.
Although most of the
children managed to get
through their testimony,
says Mooney, “ 1 was
breaking down and cry-
ing." The defendants,
Raymond Hockey and
Peggy McMarlin Hockey,
are charged with having
sexually abused 14 chit
dren at the now-defunct
preschool in Manhattan
Bench, California.
Mooney has been repre-
senting the children and
their families pro bono
since late 1984. lie became
involved through his wile,
the executive diiectorofa
counseling center where
many of the children
sought treatment.

| llU THITAMTITUCAN LAW VIill
NOVI-.MIILIt 1787

The families in the Me-
Marlin case called on
Mooney for help when
(hey found that their inter-
ests sometimes conflicted
with those of the prosecu-
tion. "A prosecutor might
feel that he wouldjust as
soon have the kid, eyeball-
lo-eyeball in front of the
jury, break down on the
stand,” says Mooney.

In preliminary hearings,
Mooney acted on the be-
halfof 11 of the child wit-
nesses to quash subpoenas
from the defense. lle also
obtained protective orders
denying the prosecution
access to psychiatric and
school records and pre-
venting both sides from
asking questions that in-
vade privacy,

At the trial, which began
last August and is expected
to lasi more than a year,
Mooney has standing to
raise evidentiary objec-
tions. Thus far lie lias rep-
resented one of the 13
witnesses scheduled to
appear. —Susan Admits

and Cariad Hayes

*
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[457 US 596]
GLOBE NEWSPAPER COMPANY, Appellant

v
SUPERIOR COURT FOR THE COUNTY OF NORFOLK

457 US 596, 73 L Ed 2d 248, 102 S Ct 2613
[No. 81-611]
Argued March 29, 1982. Decided June 23, 1982.

Decision: State statute which requires, under all circumstances, exclusion
of press and general public from courtroom during testimony of minor
victim in sex-offense trial, held violative of First Amendment.

SUMMARY

A newspaper publisher in the Boston metropolitan area sought admission
to the courtroom during a trial of a defendant charged with the rape of
three minor girls, but the Massachusetts trial court ordered the exclusion of
the press and public from the courtroom in reliance on a Massachusetts
statute providing for exclusion of the general public from trials of specified
sexual offenses involving a victim under the age of 18. The publisher
challenged the exclusion order, and ultimately, after the trial had resulted
in the defendant’s acquittal, the Supreme Judicial Court of Massachusetts
construed the Massachusett*tatute- as requiring, under all circumstances,
the exclusion of the press and public'during the testimony ofa minor’'victim
in a sex-offense trial (423 NE2d 773).

On appeal, the United States Supreme Courtvreyensed; In an opinion by
Brennan, J., jOined by W hite, Marshall, BLIckM U ”and Powell. JJ, |t
was held that the Massachusetts statute, as construed by the Massachusetts
Supreme Judicial Court, violated the First Amendment as applied to the
states through the Fourteenth Amendment, and that the statute could not
be justified on the basis of either the state’s interest in protecting minor
victims of sex crimes from further trauma and embarrassment or its
interest in encouraging such victims to come for vard and testify in a
truthful and credible manner.

O'Connor, J., CONcCUrring, emphasized that the majority’s decision carries
no implications outside the context of criminal trials.

Briefs of Counsel, p 1452, infra.
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GLOBE NEWSPAPER CO. v SUPERIOR COURT
457 US 596. 73 L Ed 2d 248. 102 S Ct 2613

Burger, Jh. J,, joined by Rehnquist, J., dissenting, expressed the view
hat the statute did not violate the First Amendment in light of a balancing
of the competing interests of the media for instant access to a sex-offense
rial against the interests of the state in protecting child rape victims from

he trauma of public testimony.

Stevens, J., dissenting, expressed the view that the appeal should have
.een dismissed beca <the challenged statute, as construed by the state’s
lighest court, had never been applied in a live controversy, the governing
tate law being materially changed after the trial court's order had expired

>y its own terms.

HEADNOTES
Classified to U.S. Supreme Court Digest, Lawyers’ Edition
Constitutional Law 8944 — freedom la, Ib. A state statute which, as con-
of speech and press — exclusion strued by the state's highest cour* re-
of press and public from sex-of- quires under all circumstances exclusion
fense trial of the press and general public during

TOTAL CLIENT-SERVICE LIBRARY* REFERENCES

75 Am Jur 2d, Trial §33

Federal Procedure, L Ed, Criminal Procedure §822:805,
22:807

LAm Jur Trials 303, Controlling Trial Publicity

USCS, Constitution, 1st Amendment

US L Ed Digest, Constitutional Law § 944

L Ed Index to Annos, Freedom of Speech, Press, Religion, and
Assembly; Public Trial

ALR Quick Index, Freedom of Speech and Press; Public Trial

FeT<jerz71|I Quick Index, Freedom of Speech and Press; Public

rial

ANNOTATION REFERENCES

Federal constitutional right to public trial in criminal case. 61 L Ed 2d 1018.

What circumstances render civil case, or issues arising therein, moot so as to
preclude Supreme Court’s consideration of their merits. 44 L Ed 2d 745.

The Supreme Court and the right of free speech and press. 93 L Ed 1151, 2 L Ed
2d 1706, 11 L Ed 2d 1116, 16 L Ed 2d 1053, 21 L Ed 2d 976.

Right of accused to have press or other media representatives excluded from
criminal trial. 49 ALR3d 1007.

Validity and construction of constitution or statute authorizing exclusion of
public in sex offense cases. 39 ALR3d 852.

Exclusion of public during criminal trial. 48 ALR2d 1436.
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the testimony of a minor victim in a sex-
offense trial violates the First Amend-
ment, the statute not being justified on
the basis of either the state's interest in
protecting minor victims of sex crimes
from further trauma and embarrassment
or its interest in encouraging such vic-
tims to come forward and testify in a
truthful and credible manner. (Burger,
Ch. J., and Rehnquist, J,, dissented from
this holding.)

Appeal and Error §1662 — mootness
— challenge to validity of state
statute restricting access to crimi-
nal trials

2. The fact that a state court’s order
requiring the exclusion of the press and
general public from a rape trial pursu-
ant to a state statute expired with the
completion of the trial at which the
defendant was acquitted does not render
moot a challenge to the validity of the
statute by a newspaper publisher that
had sought access to the trial, the con-
troversy being capable of repetition, yet
evading review, since it can reasonably
be assumed that the publisher, whose
newspaper serves a large metropolitan
area, will someday be subjected to an-
other order relying on the challenged
statute, and because criminal trials are

typically of short duration. (Stevens, J.,

dissented from this holding.)

Constitutional Law 88925, 961 — First

Amendment — rights not enu-_
merated —
3. The First Amendment is broad

enough to encompass those rights that,
while not unambiguously enumerated in

73 L Ed 2d

the very terms of the Amendment, are
nonetheless necessary to the enjoyment
of other First Amendment rights.

Constitutional Law §944 — freedom
of speech and press — access to
criminal trials

4. Underlying the First Amendment
right of access to criminal trials is the
common understanding that a major
purpose of that Amendment was to pro-
tect the free discussion of governmental
affairs; whether th» First Amendment
right of access to criminal trials can be
restricted in the context of any particu-
lar criminal trial, such as a murder trial
or a rape trial, depends not on the his-
torical openness of that type of criminal
trial but rather on the state interests
assertedly supporting the restriction.

Constitutional Law 8944 — freedom
of speech and press — right of
access to criminal trials

5. Although the right of access to crim-
inal trials is of constitutional stature, it
is not absolute; but the circumstances
under which the press and public can be
barred from a criminal trial are limited,
and the state's justification in denying
access must be a weighty one; where the
state attempts to deny the right of access
in order to inhibit the disclosure of sensi-
tive information, it must be shown that
the denial is necessitated by a compel-
ling governmental interest, and is nar-

-owly tailored to serve that interet,., but

mitations on the right of access that
resemble "time, place, and manner" re-
strictions on protected speech would not
be subjected to such strict scrutiny..

SYLLABUS BY REPORTER OF DECISIONS

Appellee Massachusetts trial court, re-
lying on a Massachusetts statute provid-
ing for exclusion of the general public
from trials of specified sexual offenses
involving a victim under the age of 18,
ordered the exclusion of the press and
public from the courtroom during the
trial of a defendant charged with rape of
three minor girls. Appellant newspaper

250

publisher challenged the exclusion order,
and ultimately, after the trial had re-
sulted in the defendant’s acquittal, the
Massachusetts Supreme Judicial Court
construed the Massachusetts statute as
requiring, under all circumstances, the
exclusion of the press and public during
the testimony of a minor victim in a sex-
offense trial.
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Held:

1. The fact that the exclusion order
expired with completion of the trial at
which the defendant was acquitted does
not render the controversy moot within
the meaning of Art Ill. The controversy
is "capable of repetition, yet evading
review," since it can reasonably be as-
sumed that appellant will someday be
subjected to another order relying onthe
Massachusetts statute and since criminal
trials are typically of short duration.

2. The Massachusetts statute, as con-
strued by the Massachusetts Supreme
Judicial Court, v olates the First Amend-
ment as applied to the States through
the Fourteenth Amendment.

(@) To the extant that the First
Amendment embrai_-s a right of access
to criminal trials, it is to ensure that the
constitutionally protected-"discussion of
governmental affairs” is an  informed
one. The right of access to criminal trials
in particular is properly afforded protec-
tion by the First Amendment both be-
cause such trials have historic- lly been
open to the press and public and because
such right of access plays a particularly
significant role in the functioning o'f the
judicial process and the government as a
whole.

(b) The right of access to criminal
trials is not absolute, but the circum-
stances under which the press and pub-
lic car be barred are limited. The State
must show that denial of such right is
necessitated by a compelling governmen-
tal interest and :s narrowly tailored to
serve that interest.

m51:T.be; Massachusetts statute cannot
be justified on the basis of either the

State's interest in protecting minor vic-
tims of sex crimer from further trauma
and embarrassr ent or its interest in
encouraging suo victims to come for-
ward and testify in a truthful and credi-
ble manner.

(@) Compelling as the first interest is,
it does not justify a mandatory closure
rule. Such interest could be just as well
served by requiring the trial court to
determine on a case-by-case basis
whether the State’s legitimate concern
for the minor victim's well-being necessi-
tates closure. Such an approach ensures
that the constitutional right of the press
and public to gain access to criminal
trials will not be restricted except where
necessary to protect the State’s interest.

(b) The second asserted interest is not
only speculative in empirical terms but
is also open to serious question as a
matter of logic and common sense. Al-
though the statute was construed to bar
the press and public from the courtroom
during a minor sex victim’s testimony,
the press is not denied accesr to the
transcript, court personnel, or any other
source that could provide an account of

ich testimony, and thus the statute
cannot prevent the nress fmm publiciz-
ing the substance Of that testimony, as
well as the victim's identity.

M ass , 423 NE2d 773, reversed.

Brennan, J., delivered the opi.iion of
the Court, in which White, Marshall,
Blackmun, and Powell, JJ., joined.
O'Connor, J., filed an opinion concurring
in the judgment. Burger. C. J., filed a
dissenting opinion, in which Rehnquist,
J., joined. Stevens, J,, filed a dissenting
opinion.

APPEARANCES OF COUNSEL

James F, McHugh, HI, argued the cause for appellant.
Mitchell J. Sikora, Jr., argued the cause for appellee.

Briefs of Counsel, p 1452, infra.

OPINION OF THE COURT

[457 US 598]

Justice Brennan delivered the
opinion of the Court.
1. Massachusetts Gen Laws Ann. ch 278,

8§ 16A iWest 19811, provides in pertinent part:

[1a] Section 16A of Chapter 278 of
the Massachusetts General Laws,las

for rape, incest, carnal abuse or other crime

251

"At the trial of a complaint or indictment
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construed by the Massachusetts Su-

preme Judicial Court, requires trial
judges, at trials for specified sexual
offenses involving a victim under the
age of 18. to exclude the press and
general public from the courtroc.n
during the testimony of that victim.
The question presented is whether
the statute thus construed violates
the First Amendment as applied to
the States through the Fourteenth
Amendment.

The case began when appellant,
Globe Newspaper Co. (Globe), unsuc-
cessfully attempted to gain access to
a rape trial conducted in the Supe-
rior Court for the County of Norfolk,
Commonwealth of Massachusetts.
The criminal defendant in that trial
had been charged with the forcible
rape and forced unnatural rape of
three girls who were minors at the
time of trial—two 16 years of age
and one 17. In April 1979, during
hearings on several preliminary mo-
tions, the trial judge ordered the

courtroom closed.1 Before the trial
[457 US 599]

began, Globa moved that the court
revoke this closure order, hold

involving sex, where a minor under eighteen
years of age is the person upon, with or
against whom the crime is alleged to have
been committed. ... the presiding justice
shall exclude the general public from the
court room, admitting only such persons as
may have a direct interest in the case."

2. "The court caused a sign marked 'dosed'
to be placed on the courtroom door, and court
personnel turned away people seeking entry."”
Globe Newspaper Co. v Superior Court. 379
Mass 646. 848, 401 NE2d 360. 362-363 (1980)
(footnote omitted).

3. The court refused to permit Globe to file
its motion to intervene and explicitly stated
that it would not act on Globe's other mo-
tions. App 17a-18a.

4. Globe's request was contained in a peti-
tion for extraordinary relief filed pursuant to
Mass Gen Laws Ann, ch 211. 83 (West 1958
and Supp 1982-1983).

252
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hearings on any future such
orders, and permit appellant to

intervene "for the limited purpose of
asserting its rights to access to the
trial and hearings on related prelim-
inary motions.” App 12a-l4a. The
trial court denied Globe's motions.5
relying on Mass Gen Laws Ann. ch
278, § 16A (West 1981), and ordered
the exclusion of the press and gen-
eral public from the courtroom dur-
ing the trial. The defendant immedi-
ate y objected to that exclusion or-
der, and the prosecution stated for
purposes of the record that the order
was issued on the court’s "own mo-
tion and not at the request of the
Commonwealth.” App 18a.

W ithin hours after the court had
issued its exclusion order, Globe
sought injunctive relief from a jus-
tice of the Supreme Judicial Court of
Massachusetts.4 The next day the
justice conducted a hearing, at
which the Commonwealth, "on be-
half of the victims," waived "what-
ever rights it [m ighg have [had] to
exclude the press.” Id., at 28a.5Nev-

ertheless,
[457 US 600]

Globe's request for relief

5. The Commonwealth's
stated:

"[0o Jur position before the trial judge [was],
and it is before tHis-Cburt, that in some
circumstances a trial judge, where the defen-
dant is asserting his right to a constitutional,
public trial, . .. may consider that as out-
weighing the otherwise legitimate statutory
interests, particularly where the Common-
wealth facts] on behalf of the victims, and this
is literally on behalf of the victims in the
sense that they were consulted fully by the
prosecutor in this ease. The Commonwealth
waives whatever rights it may have to ex-
clude the press." App 28a.

Some time after the trial began, the prosecut-
ing attorney informed the judge at a lobby
conference that she had “spokefn] with each
of the victims regarding . . . excluding the
press." Id., at 46a. The prosecuting attorney
indicated that the victims had expressed some
"privacy concerns" that were based on “their

representative
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was denied. Before Globe appealed
to the full court, the rape trial pro-
ceeded and the defendant was ac-
quitted.

Nine months after the conclusion
of the criminal trial, the Supreme
Judicial Court issued its judgment,
dismissing Globe’s appeal. Although
the court held that the case was
rendered moot by completion of the
trial, it nevertheless stated that it
would proceed to the merits, because
the issues raised by Globe were "sig-
nificant and troublesome, and . ..
‘capable of repetition yet evading
review."" Globe Newspaper Co. v
Superior Court, 379 Mass 846, 848,
401 NE2d 360, 362 (1980), quoting
Southern Pacific Terminal Co. v ICC,
219 US 498, 515, 55 L Ed 310, 31 S
Ct 279 (1911). As a statutory matter,
the court agTeed with Globe tnat
(P6A did not require the exclusion

le press from the entire criminal
trial. The provision was designed,
the court determined, "to encourage
young victims of sexual offenses to
come forward; once they have come
forward, the statute is designed to
preserve their ability to testify by
,orotecting them from undue psycho-
ogical harm at trial.” 379 Mass, at
860, 401 NE2d, at 369. Relying on
these twin, purposes,.the court con-

own privacy interests, as well as the fact that
there are grandparents involved with a couple
of these victims." Ibid. But according to the
prosecuting attorney, the victims "wouldn't
object to the press being included" if "it were
at all possible to obtain a guarantee” that the
press would no: attempt to interview them or

publish their names, photographs, or any per-

sonal information. Ibid. In fact, their names
were already pan of the public record. See
103 Mass 833, 8-19. 423 NE2d 773. 780 11981).
It is not clear from the record, however,
whether or not the victims were aware of this
fact at the time of their discussions with the
prosecuting attorney.

6, Justice Quirico dissented, being of the

eluded that §16A required the clo-
sure of sex-offense trials only during
the testimony of minor victims; dur-
ing other portions of such trials,
closure was "a matter within the
judge’s sound discretion." Id., at 864,
401 NE2d. at 371. The court did not
pass on Globe's contentions that

it had a right to attend the entire
[457 US 601]

criminal trial under the First and
Sixth Amendments, noting that it
would await this Court's decision—
then pending—in Richmond News-
papers, Inc. v Virginia, 448 US 555,
65 L Ed 2d 973, 100 S Ct 2814
(1980).6

Globe then appealed to this Court.
Following our decision in Richmond
Newspapers, we vacated the judg-
ment of the Supreme Judicial Court,
and remanded the case for further
consideration in light of that deci-
sion. Globe Newspaper Co. v Supe-
rior Court, 449 US 894, 66 L Ed 2d
124, 101 S Ct 259 (1980).

On remand, the Supreme Judicial
Court, adhering to its earlier con-
struction of § 16A, considered
whether our decision in Richmond
Newspapers required the invalida-
tion of the mandatory closure rule of
§ 16A. 383 Mass C'f< NE2d 773
(1981).1 In analysing First

view that the mandatory closure rule of § 16A
was not limited to the testimony of minor
victims, but was applicable to the entire trial.

7. The court again noted that the First
Amendment issue arising from the closure of
the then-completed trial was " ‘capable of
repetition yet evading review.”" Id., at 841. n
4, 423 NE2d, at 775. n 4. quoting Southern
Pacific Terminal Co. v ICC. 219 US 498. 515.
55 L Ed 310, 31 S Ct 279 (1911). But in
contrast to the view it had taken in its prior
opinion, supra, at 600. 73 L Ed 2d. at 2i3 the
court held that the case was not moot because
of this possibility of repetition without oppor-
tunity for review,
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Amendment issue,8 the court recog-
nized that there is "an unbroken
tradition of openness" in criminal
trials. Id., at 845, 423 NE2d, at 778.
But the court discerned "at least one
notable exception" to this tradition:
"In cases involving sexial assaults,
portions of trials have been closed to
some segments of the public, even
when the victim was an adult." Id.,

at 846, 423
[457 US 602]

NE2d, at 778. The court
also emphasized that § 16A's manda-
tory closure rule furthered "genuine
State interests,” which the court had
identified in its earlier decision as
underlying the statutory provision.
These interests, the court stated,
"would be defeated if a case-hy-case
determination were used." Id., at
848, 423 NE2d, at 779. While ac-
knowledging that the mandatory clo-
sure requirement results in a "tem-
Eorary diminution” of "the public’s
nowledge about these trials,” the
court did not think "that Richmond
Newspapers require{d] the invalida-
tion of the requirement, given the
statute’s narrow scope in an area of
traditional sensitivity to the needs of
victims.” Id., at 851, 423 NE2d, at
781. The court accordingly dismissed
Globe's appeal.*

Globe again sought review in this
Court. We noted probable jurisdic-
tion. 454 US 1051, 70 L Ed 2d 586,
102 S Ct 594 (1981). For the reasons
that follow, we reverse, and hold
that the mandatory closure rule con-

8. The court found it unnecessary to con-
sider Globe's argument that the mandator;/
closure rule violated the Sixth Amendment
rights of the criminal defendant who had
been acquitted in the rape trial. Those Sixth
Amendment rights, the court stated, were

"personal rights” that, "at least in the con-

text of this case, [could] only be asserted by
the original criminal defendant." 3S3 Mast', at
842. 423 NE2d. at 776 (footnote omitted).

9. Justice Wilkins filed a concurring opinion
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tained in §16A violates the First
Amendment.D

[2] In this Court, Globe challenges
that portion of the trial court's or-
der. approved by the Supreme Judi-
cial Court of Massachusetts, that
holds that § 16A requires, under all
circumstances, the exclusion of the
press and general public during the
testimony of a minor victim ir. a sex-
offense trial. Because the entire or-
der expired with the comﬁletion of
the rape trial at which the defen-
dant was acquitted, we must con-
sider at the outset whether a live
controversy remains. Under Art Ill,
§ 2, of the Constitution, our jurisdic-
tion extends only to actual cases or

controversies. Nebraska Press
[457 US 603]

Assn.
v Stuart, 427 US 539, 546, 49 L Ed
2d 683, 96 S Ct 2791 (1976). "The
Court has recognized, however, that
jurisdiction is not necessarily de-
feated simply because the order at-
tacked has expired, if the underlying
dispute between the parties is one
‘capable of repetition, yet evading
review.” Ibid., quoting Southern
Pacific Terminal Co. v ICC, 219 US,
at 515, 55 L Ed 310, 31 S Ct 279.

The controversy between the par-
ties in this case is indeed "capabterof:
repetition, yet evading review." It
can reasonably be assumed that
Globe, as the publisher of a newspa-
per serving the Boston metropolitan
area, will someday be subjected to

in which he expressed concern whether a
statute constitutionally could require closure
"without specific findings by the judge that
the closing is justified by overriding or coun-
tervailing interests of the Commonwealth.”
Id., 852. 422 NE2d, at 782.

10. We therefore have no occasion to con-

sider Globe's additional argument that the
provision violates the Sixth Amendment.
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another order relying on §I6A’s
mandatory closure rule. See Gannett
Co. v DePasquale, 443 US 36S. 377-
378, 61 L Ed 2d 608, 99 S Ct 2898
(1979); Richmond Newspapers, Inc. v
Virginia, supra, at 563, 65 L Ed 2d
973, 100 S Ct 2814 (plurality opin-
ion). And because criminal trials are
typically of "short duration," ibid..
such an order will likely "evade re-
view, or at least considered plenary
review in this Court.” Nebraska
Press Assn. v Stuart, supra, at 547,
49 L Ed 2d 6S3, 96 S Ct 2791. We
therefore conclude that the contro-
versy before us is not moot within
the meaning of Art Ill, and turn to
the merits.

in
A

The Court's recent decision in

‘hmond Newspapers firmly estab-
lished for the first time that the
press and general public have a con-
stitutional right of access to criminal
trials. Although there was no opin-
ion of the Court in that case, seven
Justices recognized that this right of
access is embodied in the First
Amendment, and applied to the
States through the Fourteenth

Amendment. 448 US; at'558-58ii"5--

L Ed 2d 973, 100 S Ct 2814 (plurality
opinion); id., at 584-598, 65 L Ed 2d
973, 100 S Ct 2814 (Brennan, J.
concurring in judgment); id., at 598-
601, 65 L Ed 2d 973, 100 S Ct 2814
(Stewart, J.. concurring in judg-

11.  Justice Powell took no part in the con-

sideration or decision of Richmond Newspa-
pers. But he r.ad indicated previously in a
concurring opinion in GaniiStt Co. v DePasq-
uale, 443 US 368. 61 L Ed 2d 608. 99 S Ct
2898 i1979i, that he viewed the First Amend-
ment as conferring on the press a right of
access to criminal trials. Id., at 397-398, 61 L
Ed 2d 608. 99 S Ct 289s8.

free

ment); id., at 601-604. 65 L Ed 2d
973, 100 S Ct 2814 iBlackmun. J.,
concurring in judgment).”

[457 US 604]

[3, 4] Ofcourse, this right of access
to criminal trials is not explicitly
mentioned in terms in the First
Amendment." But we have long es-
chewed any "narrow, literal concep-
tion” of the Amendment's terms,
NAACP v Button. 371 US 415, 430,
9 L Ed 2d 405, 83 S Ct 328 (1953),
for the Framers were concerned
with broad principles, and wrote
against a background of shared val-
ues and practices. The First Amend-
ment is thus broad enough to encom-
pass those rights that, while not
unambiguously enumerated n the
very terms of the Amendment, are
nonetheless necessary to the enjoy-
ment of other First Amendment
rights. Richmond Newspapers, Inc. v
Virginia, 448 US, at 579-580, and n
16, 65 L Ed 2d 973, 100 S Ct 2814
(plurality opinion) (citing cases); id.,
at 587-588, and n 4, 65 L Ed 2d 973,
100 S Ct 2814 (Brennan, J., concur-
ring in judgment). Underlying the
First Amendment right of access to
criminal trials is the common under-
standing that "a major purpose of
that Amendment was to protect the
discussion of governmental
affairs,” Mills v Alabama. 384 US
214, 218, 16 L Ed 2d 484, 86 S Ct
1434 (1966). By offering such protec-
tion, the First Amendment serves to
ensure that the individual citizen
can  effectively  participate in

12. "Congress shall make no law respecting

an establishment of religion, or prohibiting
the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right
of the people peaceably to assemble, and to
petition the Government for a redress ol
grievances." U. S. Const, Arndt 1.
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aiul awitributo it* our republican sys-
tem ot self-government. See Thorn-

hill v Alabama. 310 US SS. 9. 84 L
Ed U'°3, 60 S Ct 736 1940- Fich-
nioiut Newspapers. Inc. v Virginia,
448 US. at 5S7-56S. 65 L Ed 24 973,

100 S Ct 2814 iBrennan. J.. concut-

rn judgmenti. See also id., at
575,65 L Ed 2d 973. 100 S Ct 2814
(plurality opinion| nhe "expressly
guaranteed freedoms” of the First
Amendment "share a common core
purpose of assuring freedom of com-
nutmoation on matters reiating to
the functioning of government").
Thus to the extent that the First
Amendment embraces a right of ac-

cess to criminal
(+57 US 605]

trials, it is to ensure

that this constitutionally protected
"discussion of governmental affairs"
is an informed one.

Two features of the criminal jus-
tice system, emphasized in the vari-
ous opinions in Richmond Newspa-
pers. together serve to explain why a
right of access to criminal trials in
particular is properly afforded pro-
tection by die First .Amendment.
First, the criminal trial historically
has been open to the press and gen-
eral public. "[a« the time when our
organic laws were adopted, criminal
trials both here and in England had
long been presumptively open."

IX Appellee argues that criminal trials
K*\r 24 always Kvn open to the press and
cerx\-s_ public dur.nc the testimony of minor

\vums. Bnef tor Appeilee 13-22. Even if
srw.'ee is comv: in this regard. but see
us.-.*vt Co. v Dop.sscuaie. supra, at 423. 61 L
Sci .vts, 99 S A ~5*0 -Blackmun. J,, con-
curr.nc in part and dissenting m pani, the
trcvrect is unmxiuw. In Richmond N*ews-
ps.-ers :he Court » verr.ed a First Amend-

raiht of j.vrss :o criminal trials based
— ,-a-t on the rtv.vaiuon that as a general
m rve' criminal .Tjis haw long been pre-
sir.v >«y open. Ahei.her the First Amend-
-X— --nr of ao.yss  criminal trials can be
-r>~vvc in tne c.vtiex: of any particular

Richmond Newspapers. Inc. v Vir-
ginia. supra, at 569, 65 L Ed 2d 973,
100 S Ct 2814 (plurality opinion).
And since that time, the presump-
tion of openness has remained se-
cure. Indeed, at the time of this
Court's decision in In re Oliver, 333
US 257, 92 L Ed 682, 68 S Ct 499
(1948), the presumption was so sol-
idly grounded that the Court was
"unable to find a single instance of a
criminal trial conducted in camera
in any federal, state, or municipal
court during the history of this coun-
try " Id., at 266, 92 L Ed 682, 68 S Ct
499 (footnote omitted). This uniform
rule of openness has been viewed as
significant in constitutional terms
not only "because the Constitution
carries the gloss of history,” but also
because "a tradition of accessibility
implies the favorable judgment of
experience." Richmond Newspapers,
Inc. v Virginia, supra, at 589, 65 L
Ed 2d 973, 100 S Ct 2814 (Brennan,
J.,concurring in judgment). it
[457 US 606]

Second, the right of access to crim -
inal trials plays a Particularly signif-
icant role in the functioning of the
judicial process and the government
as a whole. Public scrutiny of a
criminal trial enhances the quality
and safeguards the integrity of the
factfinding Process, with benefits to
both the defendant and to society as
a whole.¥4Moreover, public accesstoe'e

criminal trial, such as a murder trial (the
setting for the dispute in Richmond Newspa-
persi or a rape trial, depends not on the
historical openness of that type ‘of criminal
trial but rather on the state interests assert-
_edfly supporting the restriction. See Part 1lI-B,
infra.

14. See Richmond Newspapers. Inc. v Vir-
ginia. 448 US. at 569, 65 L Ed 2d 973. 100 S
Ct 2814 (plurality opinion); id., at 596-597, 65
L Ed 2d 973, 100 S Ct 2814 (Brennan. J..
concurring in judgment); Gannett Co. v De-
Pasquale. 443 US, at 383. 61 L Ed 2d 608, 99
S Ct 2398; id., at 425-129. 61 L Ed 2d 603. 99
S Ct 2898 (Blackmun, J., concurring in part
and dissenting in part).
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e criminal trial fosters an appear-
ice of fairness, thereby heightening
iblic respect for the judicial pro-
ss.” And in the broadest terms,
ablic access to criminal trials per-
its the public to participate in and
srve as a check, upon the judicial
rocess—an essential component in
ar structure of self-government.5In
am, the institutional value of the
pen criminal trial is recognized in
oth logic and experience.

B

[5] Although the right of access to
riminal trials is of constitutional
fature, it is not absolute. See Rich-
nond Newspapers. Inc. v Virginia,
supra, at 581. n 18, 65 L Ed 2d 973,
100 S Ct 2814 (plurality opinion);
Nebraska Press Assn. v Stuart, 427
US, at 570, 49 L Ed 2d 683, 96 S Ct
2791, But the circumstances under
which the press and public can be
bf i from a criminal trial are lim -
it;.. the State’sjustification in deny-
ing access must be a weighty one.
Where, as in the present case, the
State attempts to deny the right of

15. See Levine v United States, 382 US 610,
616. 4 L Ed 2d 969. 80 S Ct 1038 .1960); In re
Oliver, 333 US 257. 268-271. 92 L Ed 682, 68
S Ct 499 11948): Richmond Newspapers. Inc. v
Virginia. 448 US. at 570-571, 65 L Ed 2d 973,
100 S Ct 2814 'plurality opinion); id., at 595,
65 L Ed 2d 973, 100 S Ct 2814 (Brennan, J.-
concurring ir. judgment); Gannett Co. v De-
Pasquale, supra, at 428-429, 61 L Ed 2d 608,
99 S Ct 2896 (Blackmun, J.. concurring in
part and dissenting in part).

16. See Richmond Newspapers. Inc. v Vir-
ginia, 448 US. a: 570-571, 65 L Ed 2d 973,
100 S C: 2S14 (plurality opinion); id., at 596,
65 L Ed 2d 973. 100 S Ct 2314 (Brennan. J.,
concurring in judgment!: Gannett Co. v De-
Pasquale. 443 US. at 394. 61 L Ed 2d 608. 99
S Ct 2898 'Burger, C. J.. concurring!; id., at
42S. 61 L Ed 2d 608. 99 S Ct 2898 'Blackmun,
J., concurring in part and dissenting in part).

17. Of course, limitations on the right of
access that resemble "time, place, and man-
ner" restrictions on protected speech, see

access in order to inhibit the disclo-

sure of sensitive information,
1457 US 607] .
it must

be shown that the denial is necessi-
tated by a compelling ?overnmental
interest, and is narrowly tailored to
serve that interest. See. e.g., Brown
v Hartlage, 456 US 45, 53-54, 71 L
Ed 2d 732, 102 S Ct 1523 (1SS2);
Smith v Daily Mail Publishing Co.,
443 US 97, 101-103, 61 L Ed 2d 399,
99 S Ct 2667 (1979); NAACP v But-
ton, 371 US, at 438, 9 L Ed 2d 405,
83 S Ct 328." We now consider the
state interests advanced to supgort
Massachusetts’ mandatory rule bar-
ring press and public access to crim i-
nal sex-offense trials during the tes-
timony of minor victims.

IV

f1b] The state interests asserted to
support § 16A, though articulated in
various ways, are reducible to two:
the protection of minor victims of
sex crimes from further trauma and
embarrassment; and the encourage-
ment of such victims to come for-
ward and testify in a truthful and
credible manner.” We consider these
interests in turn.

Young v American Mini Theatres, Inc.. 427
US 50. 63. n 18. 49 L Ed 2d 310. 96 S Ct 2440
(1976), would not be subjected to such strict
scrutiny. See Richmond Newspapers. Inc. v
Virginia, 448 US. at 581-582, n 18, 65 L Ed
2d 973, 100 S Ct 2814 (plurality opinionl; id.,

* mat-598, n 23,-651L Ed 2d 973, 100 S Ct 2814

(Brennan."J!.'concurring in judgmentt id., at
600. 65 L Ed 2d 973, 100 S Ct 2814 (Stewart,
J., concurring in judgment).

18. In its opinion following our remand, the

Supreme Judicial Court of Massachusetts de-
scribed the interests in the following terms:

"(a) to encourage minor victims to come for-
ward to institute complaints and give testi-
mony . . .; (bi to protect minor victims of
certain sex crimes from public degradation,
humiliation, demoralization, and psychologi-
cal damage . . .; (c) to enhance the likelihood
of credible testimony from such minors, free
of confusion, fright, or embellishment: id) to
promote the sound and orderly administration
of justice .. ., <e) to preserve evidence and
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We agree with appellee that the
first interest—safeguarding the
physical and psychological well-be-
ing of a minorl—is a compelling
one. But as compelling as that inter-
est s, It

[457 US 608]

does not justify a manda-
tory closure, rule, for it is clear that
the circumstances of the particular
case may affect the significance of
the interest. A trial court can deter-
mine on a case-hy-case hasis whether
closure is necessary to protect the
welfare of a minor victim.2 Among
the factors to be weighed are the
minor victim's age, psychological
maturity and understanding, the na-
ture of the crime, the desires of the
victim 11 and the interests cf parents
and relatives. Section 16A, In con-

obtain just convictions.” 383 Mass. at 848, 423
NE2d, at 779.

19. It is important to note that in the
context of § 16A, the measure of the State's
interest lies not in the extent to which minor
victims are injured by testifying, but rather
in the incremental injury suffered by testify-
ing in_the presence of the press and the
general public.

20. Indeed, the plurality opinion in Rich-
mond Newspapers suggested that individual-
ized determinations are alWayS required be-
fore the right of access may be denied: "Apb-
sent an overriding interest articulated in
Endings, the trial of a criminal case must be
open to the public." 448 US, at 581, 65 L Ed
2d 973, 100 S Ct 2814 (footnote omitted) (em-
phasis added).

21. "[I]f the minor victim wanted the public
to know precisely what a heinous crime the
defendant had committed, the imputed legis-
lative justifications for requiring the closing of
the trial during the victim's testimony would
in part, at least, be inapplicable.” 383 Mass,
at 853, 423 NF.2d, at 782 (Wilkins, J., concur-

ring).

22. It appears that while other States have
statutory or constitutional provisions that
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trast, requires closure even if the
victim does not seek the exclusion of
the press and general public, and
would not suffer injury by their pres-
ence.2 In the case before us, for
example, the names of the minor
victims were already in the public
record,Z and the record indicates
that the victims
[457 US 609]

may have heen will-
ing to testify despite the presence of
the press.24 If the trial court had
been permitted to exercise its discre-
tion, closure might well have been
deemed unnecessary. In short, § 16A
cannot he viewed as a narrowly tai-
lored means of accommodating the
State's asserted interest: That inter-
est could be served just as well by

would allow a trial judge to close a criminal
sex-offense trial during the testimony of a
minor victim, no other State has a mandatory
mrovision excluding both the press and gen-
eral public during such testimony. See, e.g.,
Ala Code § 12-21-202 (1975); Ariz Rule Crim
Proc 9.3; Ga Code §81-1006 (1978); La Rev
Stat Ann 8§15:469.1 (Wesr 1981); Miss Const,
Art 3. 826; NH Rev Stat Ann §632-A:8 (Supp
1981); NY Jud Law 84 (McKinney 1968); NC
Gen Stat § 15-166 (Supp 1981); N'D Cent Code
§274)1-02 (19741; Utah Code Ann §78-7-4
(1953); Vt Stat Ann. Tit 12. § 1901 (1973); Wis
Stat §970.03(4) (1979-1980). See also Fla Stat
§918.16 (1979) (providing for mandatory ex-
clusion of Jeneral public but not press during
testimony of minor victims). Of course, we
intimate no view regarding the constitutional-
ity of these state statutes.

23. The Court hai'held that the government
may not impose sanctions for the publication
of the names of rape victims lawfully ob-
tained from the public record. Cox Broadcast-
ing Corp. v Cohn, 420 US 469. 43 L Ed 2d 328.
95 S Ct 1029 (1975). See also Smith v Daily
Mail Publishing Co., 443 US 97, 61 L Ed 2d
399, 99 S Ct 2667 (19791.

24. See n 5, supra.
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requiring the trial court to deter-
mine on a case-bv-case basis whether
the State’'s legitimate concern for
the well-being of the minor victim
necessitates closure. Such an ap-
proach ensures that the constitu-
tional right of the press and public
to gain access to criminal trials will
not be restricted except where n s
sary to protect the State's interc- ]

Nor can § 16A be justified on the
basis of the Commonwealth's second
asserted interest—the encourage-
ment of minor victims of sex crimes
to come forward and provide accu-
rate testimony. The Commonwealth
has offered no empirical support for
the claim that the rule of automatic
closure contained in § 16A 'vill lead
to an increase in the number of
minor sex victims coming forward
and cooperating with state authori-
t' +% Not only is the claim specula-

in empirical
[457 US 610]

terms, but it is also
open to serious question as a matter
of logic and common sense. Al-
though § 16A bars the press and
general public from the courtroom
during the testimony of minor sex
victims, the press is not denied ac-

cess to the transcript, court person-
nel, or any other possible source
that could provide an account of the
minor victim’'s testimony. Thus
§ 16A cannot prevent the press from
publicizing the substance of a minor
victim’s testimony, as well as his or
her identity. If the Commonwealth's
interest in encouraging minor vic-
tims to come forward depends on
keeping such matters secret, § 16A
hardly advances that interest in an
effective manner. And even if § 16A
effectively advanced the State's in-
terest, it is doubtful that the interest
would be sufficient to overcome the
constitutional attack, for that same
interest could be relied on to support
an array of mandatory closure rules
designed to encourage victims to
come forward: Surely it cannot be
suggested that minor victims of sex
crimes are the only crime victims
who, because of publicity attendant
to criminal trials, are reluctant to
come forward and testify. The
State sargument based on this inter-
est therefore proves too much, and
runs contrary to the very foundation
of the right of access recognized in
Richmond Newspapers: namely,
"that a presumption of openness in-

25. Of course, for a case-by-case approach tosafeguarding the welfare-t>f;the- minor victim,

be meaningful, representatives of the press
and general public "must be given an oppor-
tunity to be heard on the question of their
exclusion." Gannett Co. v DoPasquale, 443
US. at 401. 61 L Ed 2d 608, 99 S Ct 2898
(Powell. J.. concurring). This does not mean,
however, that for purposes of this inquiry the
court cannot protect the minor victim by
denying these representatives the opportunity
to confront or cross-examino the victim, or by
denying them access to sensitive details con-
cerning the victim and the victim's future
testimony. Such discretion is consistent with
the traditional authority of trial judges to
conduct in camera conferences. See Richmond
Newspapers. Ir.c. v Virginia, supra, at 598. n

23. 65 L Ed 2c “73. 100 S Ct 2814 iBrennan.

;N judement). Without such
a State's interest in

J., concurrir.e
trial court discretion,

determined in an individual case to merit
some form of closure, would be defeated be-
fore it could ever be brought to bear.

26. To the extent that it is suggested that,

quite apart from encouraging minor victims
to testify. § 16A improves the quality and
credibility of testimony, the suggestion also is
speculative. And while closure may have such
an effect in particular cases, the Court has
recognized that, as a general matter. "[o]pen-
ness in court proceedings may improve the
quality of testimony.” Gannett Co. v DePasg-
uale, supra, at 383. 61 L Ed 2d 608, 99 S Ct
2898 lemphasts added). In the absence of any
showing that closure would improve the qual-
ity of testimony of all minor sex victims, the
State's interest certainly cannot justify a
mandatory closure rule.
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here:; in the very nature of a crimi-
nal trial under our svstem of jus-
tice." 448 US, at 573,65 L Ed 2d
973, 100 S Ct 2814 (plurality opin-
ion).

For the foregoing reasons, we hold

73 L Ed 2d

that § 16A, as construed by the M js-
sachusetts Supreme Judi'ial Court,

violates
(4S7 US 611]

the First Amendment to the
Constitution.” Accordingly, the judg-
ment of the Massachusetts Supreme
Judicial Court is reversed.

SEPARATE OPINIONS

Justice 0'Connor, concurring in
the judgment.

In Richmond Newspapers, Inc. v
Virginia, 448 US 555, 65 L Ed 2d
973, 100 S Ct 2814 (1980), the Court
held that the First Amendment pro-
tects the right of press and public to
attend criminal trials. | do not inter-
pret that decision to shelter every
right that is "necessary to the enjoy-
ment of other First Amendment
rights.” Ante, at 604, 73 L Ed 2d, at
255. Instead, Richmond Newspapers
rests upon our long history of oPen
criminal trials and the special value,
for both public and accused, of that
openness. As the plurality opinion in
Richmond Newspapers stresses, "it
would be difficult to single out any
aspect of government of higher con-
cern and importance to the people
than the manner in which criminal
trials are conducted." 448 US, at
575, 65 L Ed 2d 973, 100 S Ct 2814,
Thus, | interpret neither Richmond
Newspapers nor the Court's decision
today co carry any implications out-
side the context of criminal trials.

This case, however, does involve a
criminal trial. Moreover, it involves
a statute mandating automatic ex-
clusion of the public from certain

27. We emphasize that our holding is
narrow one: that a rule of mandatory closure
respecting the testimony of minor sex victims
is constitutionally infirm. In individual cases,
and under appropriate circumstances, the
First Amendment does not necessarily stand
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testimony. As the Court explains,
Massachusetts has demonstrated no
interest weighty enough to justify
application of its automatic bar to
all cases, even those in which the
victim, defendant, and prosecutor
have no objection to an open trial.
Accordingly, I concur in the judg-
ment.

[457 US 612]
Chief Justice Burger, with whom
Justice Rehnquistjoins, dissenting.

Historically our society has gone
to great lengths to protect minors
charged with crime, particularly by
prohibiting the release of the names
of offenders, barring the press and
public from juvenile proceedings,
and sealing the records of those pro-
ceedings. Yet today the Court holds
unconstitutional a state statute de-
signed to protect not the accused,
but the minor' victims of sex crimes.
In doing so, it advances a disturbing
paradox. Although states are permit-
ted, for example, to mandate the
closure of all proceedings in order to
protect a 17-year-old charged with
rape, they are not permitted to re-
quire the closing of part of criminal
proceedings in order to protect an

as a bar to the '—elusion from the courtroom
of the press and general public during the
testimony of minor sex-otfense victims. But a
mandatory rule, requiring no particularized
determinations in individual cases, is uncon-
stitutional.
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innocent child who has been raped
or otherwise sexually abused.

The Court has tried to make its
holding a narrow one b +not disturb-
ing the authority of state legisla-
tures to enact more narrowly drawn
statutes giving trial judges the dis-
cretion to exclude the public and the
press from the courtroom during the
minor victim’s testimony. Ante,
611, n 27, 73 L Ed 2d, at 260. | also
do not read the Court's opinion as
foreclosing a state statute which
mandates closure except in cases
where the victim agrees to testify in
open court.1But the Court’s decision

[457 US 613]
is nevertheless a gross invasion of
state authority and a state's duty to
protect its citizens—in this case mi-
nor victims of crime. | cannot agTee
with the Court's expansive interpre-
tation of our decision in Richmond
Newspapers. Inc. v Virginia, 448 US

55, 65 L Ed 2d 973, 100 S Ct 2814
.1980), or its cavalier rejection of the
serious interests supporting Massa-
chusetts’ mandatory losure rule.
Accordingly, | dissent.

|
The Court seems to read our deci-

sion in Richmond Newspapers, su-
pra, as spelling out a First Amend-
ment right of access to all aspects of
all criminal trials undor all circum-
stances. Ante, at 605, n 13, 73 L Ed
2d, at 256. That is plainly incorrect.
In Richmond Newspapers, we exam-
ined "the right of access to places
traditionally open to the public” and-
concluded that criminal trial:* were
generally open to the publi
throughout this country’s history
and even befon~ that in England.
The opinions of a majority of the
Justices emphasized the historical
tradition of open criminal trials. 448
US, at 564-573; id., at 589-591, 65 L
Ed 2d 973, 100 S Ct 2814 fBrennan,
J., concurring in judgment); id., at
599, 65 L Ed 2d 973, 100 S Ct 2814
(Stewart, J. concurring in judgment);
id.,, at 601, 65 L Ed 2d 973, 100 S Ct
2814 (Blackmun, J., concurring in
judgment). The proper mode of anal-
ysis to be followed in determining
whether there is a right of access
was emphasized by Justice Brennan:

[457 US 614] .
"As previously noted, resolution

1 It certainly cannot be said that the vic-concerned about what would happen then.

tims in this case consented to testifying in
open court. During a lobby conference prior to
trial, the prosecutor informed the trial judge
that she hac interviewed the victims, that
they were concerned about publicity, and
would agree to press attendance only if cer-
tain guarantees could be given:

"Each of [the three victims] indicated that
they had the same concerns and basically
they are privacy concerns.

"The difficulty of obtaining any kind of
guarantee that the press would not print
their names or where they go to school or any
personal data or take pictures of them or
attempt to interview them, those concerns
come from their own privacy interests, as well
as the fact that there are grandparents in-
volved with a couple of these victims who do
not know what happened and if they were to
find out by reading the paper, everyone was

And they stated that if it were at all possible
to obtain a guarantee, that this information
would not be used, then they wouldn't-objiect
to the press being included. | explained that
that is [a] very difficult guarantee to obtain
because the Court cannot issue a conditional
order, or anything like that, but I just wanted
to put on the record what their concerns were
and what they are afraid of." App 48a.

It is clear that the victims would "waive"
the exclusion of the press only if the trial
court gave them guarantees of strict privacy,
guarantees that were probably beyond the
authority of the court and which themselves
would raise grave constitutional problems.
See Oklahoma Publishing Co. v District Court
of Oklahoma County, 430 US 308. 51 L Ed 2d
355. 97 S Ct 1045 (19771; Cox Broadcasting
Corp. v Cohn. 420 US 469. 43 L Ed 2d 328. 95
SCt 1029(1975).
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of First Amendment public access
claims in individual cases must be
strongly influenced by the weight
of historical practice and by an
assessment of the specific struc-
tural value of public access in the
circumstances.” Id., at 597-598, 65
L Ed 2d 973. 100 S Ct 2814.

Today Justice Brennan ignores the
weight of historical practice. There
is clearly a Ion? history of exclusion
of the public from trials involving
sexual assaults, particularly those

against r -s. See, e. ¢, Harris v
Stepher > F2d 888 (CA8 1966),
cert de 386 US 964, 18 L Ed 2d

113, 87 o Ct 1040 (1967); Reagan v
United .States, 202 F 488 (CA9 1913);
United States v Geise, 158 F Supp
821 (Alaska), affd, 262 F2d 151 (CA9
1958), cert denied, 361 US 842, 4 L
Ed 24 80, 80 S Ct 94 (1959); Hogan v
State, 191 Ark 437, 86 Sw2d 93
(1935); State v Purvis, 157 Conn 198,
251 A2d 178 (1968), cert denied, 395
US 928, 23 L Ed 2d 246, 89 S Ct
1788 (1969); Moore v State, 151 Ga
648, 108 SE2d 47 (1921), appeal
dism'd, 260 US 702, 67 L Ed 471, 43
S Ct 98 (51922).’ Several States have
longstanding provisions allowing clo-
sure of cases involving sexual as-
saults against minors.1

[t would misrepresent the histori-
cal record to state that there is an
"unbroken, uncontradicted history”
of open proceedings in cases involv-
ing the sexual abuse of minors. Rich-
mond Newspapers, supra, at 573. 65
L Ed 2d 973, 100 S Ct 2814. Absent
such a history of openness, the posi-
tions of the Justices joining reversal

2. Cf. Stamicarbon. N.V. v American Cyan-
amid Co. 506 F2d 532. 539-540 (CA2 1974).
and cases cited therein.

3. See. e.g.. Ala Const. Art VI
(190IHrepealed 19731; Fla Stat §918.16 (1979i;
Ga Code §81-1006 (1978); Miss Const. Art 3
§26; N'H Rev Stat Ann §632-A:8 (Supp 19811
NY Jud Law 84 (McKinney 1968); SC Gen
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in Richmond Newspapers give no
support to the proposition that clo-
sure of the proceedings during the
testimony of the minor victim vio-
lates the First Amendment.4

(457 US 615]
[l

The Court does not assert that the
First Amendment right it discerns
from Richmond Newspapers is abso-
lute; instead, it holds that when a
"State attempts to deny the right of
access in order to inhibit the disclo-
sure of sensitive information, it must
be shown that the denial is necessi-
tated by a compelling ?overnmental
interest, and is narrowly tailored to
serve that interest." Ante, at 606-
607, 73 L Ed 2d, at 257. The Court's
wooden application of the rigid stan-
dard it asserts for this case is inap-
propriate. The Commonwealth has
not denied the public or the media
access to information as to what
takes place at trial. As the Court
acknowledges, Massachusetts does
not deny the press and the public
access to the trial transcript or to
other sources of information about
the victim’s testimony. Even the vic-
tim’s identity is part of the public
record, although the name of a 16-
year-old accused rapist generally
would not be a matter of public
record. Mass Gen Laws Ann, ch 119,
§60A (West Supp 1982-1983). The
Commonwealth does not deny access
to information, and does nothing
whatever to inhibit its disclosure.
This case is quite unlike others in
which we have held unconstitutional

Stat §15-166 (Supp 1981); Utah Code Ann
§78-7-4 (1953).

4. It is hard to find a limiting principle
the Court's analysis. The same reasoning
might require a hearing before a trial judge
could hold a bench conference or any in cam-
era proceedings.

n
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state laws which prevent the dissem-
ination of information or the public
discussion of ideas. See. e. g., Brown
v Hartlage, 456 US 45, 71 L Ed 2d
732. n2 S Ct 1523 (1982); Smith v
Daily Mail Publishing Co. 443 US
97. 61 L Ed 2d 399, 99 S Ct 2667
(1979); Landmark Communications,
Inc. v Virginia. 435 US 829, 56 L Ed
2d 1, 98 S C: 1535 (1978); Nebraska
Press Assn. v Stuart, 427 US 539, 49
L Ed 2d 683. 96 S Ct 2791 (1976);
Cox Broadcasting Corp. v Cohen, 420
US 469, 43 L Ed 2d 328, 95 S
1029 (1975); NAACP v Button, 371
US 415, 9 L Ed 2d 405, 83 S Ct 328
(1963).

The purpose of the Commonwealth
in _iiacting § 16A was to give assur-
ance to parents and minors that
they would have this moderate and
limited protection from the trauma,
--nbarrassment, and humiliation of

dng to reveal the intimate details
ofa sexual assaultin front of a large
group of unfamiliar spectators—and
perhaps a television audience—and
to lower the barriers to the report-
ing of such crimes which might
come from the victim’s dread of pub-
lic testimony. Globe Newspaper Co.
v Superior Court, 379 Mass

[457 US 616]
846,
865, 401 NE2d 360, 372 (1980); 383
Mass 838, 847-848, 423 NE2d 773,
779 (1881).

Neither the purpose of the law nor
its effect is primarily to deny the
press or public access to information;
the verbatim transcript is made
available to the public and the me-
dia and may be used without limit.
We therefore need only examine
whether the restrictions imposed are
reasonable and whether the inter-
ests of the Commonwealth override
the very limited incidental effects of

the law on First Amendment rights.
See Richmond Newspapers, 448 US.
at 580-581. 65 L Ed 2d 973. 100 S Ct
2814 (plurality opinioni; id., at 600,
65 L Ed 2d 973, 100 S Ct 2814
(Stewart, J.. concurring in judg-
ment); Pell v Procunier, 417 US 817,
41 L Ed 2d 495, 94 S Ct 2800, 71 .
Ohio Ops 2d 195 (1974», Saxbe v
Washington Post Co. 417 US 843, 41
L Ed 2d 514, 94 S Ct 2811 (1974);
Cox v New Hampshire, 312 US 569,
85 L Ed 1049. 61 S Ct 762, 133 ALR
1396 (1941). Our obligation in this
case is to halance the competing
interests: the interests of the media
for instant access, against the inter-
est of the State in protecting child
rape victims from the trauma of
public testimony. In moie than half
the states, public testimony will in-
clude television coverage.

For me, it seems heyond doubt,
considering the minimal impact of
the law on First Amendment rights
and the overriding weight of the
Commonwealth’s interest in protect-
ing child rape victims, that the Mas-
sachusetts law is not unconstitu-
tional. The Court acknowledges that
the press and. the public have
prompt and full access to all of the
victim's testimony. Their additional
interest in actually being present
during the testimony is minimal.
While denying it the power to pro-
tect children, the Court admits that
the Commonwealth’s interest in pro-
tecting the victimized child is a com-
pelling interest. Ante, at 607, 73 L
Ed 2d, at 258. This meets the test of
Richmond Newspapers, supra.

The law need not be precisely tai-
lored so long as the state's interest
overrides the law's impact on First

263
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Amendment rights and the restric-
tions imposed further that interest.
Certainly this law, which excludes

the press and public only
[m157 US 617)

during the
actual testimony of the child victim
of a sex crime, rationally serves the
Commonwealth’'s overriding interest
in protecting the child from the se-
vere—possibly permanent—psycho-
logical damage. It is not disputed
that such injury is a reality.’

The law also seems a rational re-
sponse to the undisputed problem of
the wunderreporting of rapes and
other sexual offenses. The Court re-
jects the Commonwealth’s argument
that § 16A is justified by its interest
in encouraging minors to report sex
crimes, finding the claim "specula-
tive in empirical terms [and] open to
serious question as a matter of logic
and common sense.” Ante, at 609-
610, 73 L Ed 2d, at 259. There is no
basis whatever for this cavalier dis-
regard of the reality of human expe-
rience. It makes no sense to criticize
the Commonwealth for its failure to
offer empirical data in support of its
rule; only by allowing state experi-
mentation may such empirical evi-
dence be produced. "It is one of the
happy incidents of the federal sys-
tem that a single courageous State
may, if its citizens choose, serve as a
laboratory; and try novel social and
economic experiments without risk
to the rest of the country.” New

5. For a discussion of the traumatic effect of
court proceedings on minor rape victims, see
E. Hilberman, The Rape Victim 53-54 (1976);
S. Katz S M. Mazur. Understanding the Rape
Victim: A Synthesis of Research Findings
198-200 (1979). and studies cited therein.

6. As one commentator put it: "Especially
in cases involving minors, the courts stress
the serious embarrassment and shame of the
victim who is forced to testify to sexual acts
or whose intimate life is revealed in detail
before a crowd of the idly curious." Berger.
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State Ice Co. v Liebmann, 285 US
262, 311, 76 L Ed 747, 52 S Ct 371
(1932) (Brandeis, J., dissenting). See
also Chandler v Florida, 449 US 560,
579-580, 66 L Ed 2d 740, 101 S Ct
802 (1981); Reeves, Inc. v State, 447
US 429, 441, 65 L Ed 2d 244, 100 S
Ct 2271 (1980); Whalen v Roe. 429
US 589, 597, and n 20, 51 L Ed 2d
64. 97 SCt 869(1977).

The Court also concludes that the
Commonwealth’'s assertion that the
law might reduce underreporting of
sexual offenses fails "as a matter of
logic and common sense.” This con-
clusion is based on a misperception
of the Commonwealth's argument
and an overly narrow view of the
protection the statute seeks to afford
%oung victims. The Court apparently
elieves that the statute does not

prevent any significant
[457 US 618)

trauma, em-
barrassment, or humiliation on the
part of the victim simply because
the press is not prevented from dis-
covering and publicizing both the
identity of the victim and the sub-
stance of the victim’'s testimony.
Ante, at 609-610, 73 L Ed 2d, at 259.
Section 16A is intended not to pre-
serve confidentiality, but to prevent
the risk of severe psychological dam-
age caused by having to relate the
details of the crime in front of a
crowd which inevitably will include
voyeuristic strangers.* In most
states, that crowd may be expanded
to include a live television audience,

Man's Trial. Woman's Tribulation: Rape
Cases in the Courtroom. 77 Colum L Rev 1, 88
(1977). The victim's interest in avoiding the
humiliation of testifying in open court is thus
quite separate from any interest in prevent-
ing the public from learning of the crime. It is
ironic that the Court emphasizes the failure
of the Commonwealth to seal the trial tran-
script and bar disclosure . f the victim's iden-
tity. The Court implies that a state law more
severely encroaching upon the interests of the
press and public would be upheld.
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with reruns on the evening news.
That ordeal could be difficult for an
adult; to a child, the experience can
be devastating and leave permanent
scars.7

The Commonwealth's interests are
clearly furthered by the mandatory
nature of the closure statute. Cer-
tainly if the law were discretionary,
most judges would exercise that dis-
cretion soundly and would avoid un-
necessary harm to the child, but
victims and their families are enti-
tled to assurance of such protection.
The legislature did not act irration-
ally in deciding not to leave the
closure determination to the idiosyn-
cracies of individual judges subject

to the pressures available
[457 US 619)

to the

media. The victim might very well
experience considerable distress
rior to the court appearance, won-
dering, in the absence of statutory
protection, whether public testimony
will be required. The mere possibil-
ity of public testimony may cause
parents and children to decide not to
report these heinous crimes. If, as
psychologists report, the courtroom
experience in such cases is almost as
traumatic as the crime itself,' a
state certainly should be able to take
whatever reasonable steps it believes
are necessary to reduce that trauma.
Furthermore, we cannot expect vic-
tims and their parents to be aware
of all of the nuances of state law; a

7. See Hiiberman. supra: L. Holmstrom &
A. Burgess. The Victim of Rape: Institutional
Reactions 222. 227 (1978); Berger, supra, at
88. 92-93: Libai. The Protection of the Child
Victim of a Sexual Offense in the Criminal
Justice System, 15 Wayne L Rev 977, 1021
il969i. Holmstrom and Burgess report that
nearly half of all adult rape victims were
disturbed by the public setting of their trials.
Certainly the impact on children must be
greater.

8. See Bohmei & Blumberg, Twice Trauma-

ﬁerson who sees newspaper, or per-
aps even television, reports of a
minor victim's testimony may very
well be deterred from reporting a
crime on the belief that public testi-
mony will be required. It is within
the power of the state to provide for
mandatory closure to alleviate such
understandable fears and encourage'
the reporting of such crimes.

IV

There is, of course, "a presump-
tion of openness [that] inheres in the
very nature ofa criminal trial under
our system of justice.” But we have
consistently emphasized that this

resumption is not absolute or irre-
utable. A majority of the Justices
in Richmond Newspapers acknowl-
edged that closure might be permit-
ted under certain circumstances.
Justice Stewart's separate opinion
pointedly recognized that exclusion
of the public might be justified to
Protect "the sensibilities of a youth-
ul prosecution witness ... in a
criminal trial for rape.” 448 US, at
600, n 5 65 L Ed 2d 973, 100 S Ct
2814.3 The Massachusetts statute
has a relatively minor incidental
impact on First

[457 US 620]
Amendment rights
and gives effect to the overriding
state interest in protecting child
rape victims. Paradoxically, the
Court today denies the victims the
kind of protection routinely given to

tized: The Rape Victim and the Court, 58
Judicature 390 tl975); Katz & Mazur, supra:
Holmstrom & Burgess, supra: Hilberman, su-
pra; Berger, supra.

9. See also 448 US. at 580-581. 65 L Ed 2d
973. 100 S Ct 2814; id., at 582. 65 L Ed 2d
973, 100 S Ct 2814 (White. J.. concurring): 448
id., at 584. 65 L Ed 2d 973. 100 S Ct 2814
iStevens, J.. concurring); id., at 598, 65 L Ed
2d 973, 100 S Ct 2814 (Brennan. J., concur-
ring in judgment).
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juveniles who commit crimes. Many
will fin-" it difficult to reconcile the
concern so often expressed for the

rights of the accused with the cal-

lous indifference exhibited today for
children who, having suffered the
trauma of rape or other sexual

abuse, are denied the modest protec-

tion the Massachusetts Legislature
provided.

Justice Stevens, dissenting.

The duration of a criminal trial
generally is shorter than the time it
takes for this Court's jurisdiction to
be invoked and our judgment on the
merits to be announced. As a result,

our power to review pretrial or mid-

trial orders implicating the freedom

of the press has rested on the excep-

tion to the mootness doctrine for
orders "capable of repetition, yet
evading review.” See Richmond
Newspapers, Inc. v Virginia, 448 US
555, 563, 65 L Ed 2d 973, 100 S Ct
2814; Gannett Co. v DePasquale, 443
US 368, 377-378, 61 L Ed 2d 608, 99
S Ct 2898; Nebraska Press Assn. v
Stuart, 427 US 539, 546-547, 49 L
Ed 2d 683, 96 S Ct 2791.

Today the Court expands that ex-
ception in order to pass on the con-
stitutionality of a statute that, as
presently construed, has never heen
applied in a live controversy. In this
case, unlike the three cases cited
above, the governing state law was
materially changed after the trial
court's order had expired by its own

terms. There consequently is no pos-

sibility " 'that the same complaining
party will be subject to the same

action again.'” Gannett Co. v De-

Pasquale, supra, at 377, 61 L Ed 2d
608, 99 S Ct 2898 (quoting Weinstein
v Bradford, 423 US 147, 149. 46 L
Ed 2d 350, 96 S Ct 347).
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The fact that the Massachusetts
Supreme Judicial Court narrowly
construed—and then upheld in the
abstract—the state statute that the
trial court had read to mandate the
closure of the entire trial bears on
our review function in other re-
spects. We have only recently recog-

nized the First
[457 US 621]

Amendment right of
access to newsworthy matter. See
ante, at 603, 73 L Ed 2d, at 255;
Richmond Newspapers, Inc. v Vir-
ginia, supra, at 582, 65 L Ed 2d 973,
100 S Ct 2814 (Stevens, J., concur-
ring). In developing constitutional
jurisprudence, there is a special im-
portance in deciding cases on con-
crete facts. Cf. Minnick v California
Dept, of Corrections, 452 US 105,
120-127, 6S L Ed 2d 706, 101 S Ct
2211; United States v Raines, 362
US 17, 21. 4 L Ed 2d 524, 80 S Ct
519. Only in specific controversies
can the Court decide how this right
of access to criminal trials can be
accomm'Kiated with other societal
interests, such as the protection of
victims or defendants. The advisory
opinion the Court announces today
sheds virtually no light on how such
rights should be accommodated.

The question whether the Court
should entertain a facial attack on a
statute that bears on the right of
access cannot he answered simply by
noting that the right has its source
in the First Amendment. See, e. g.,
Bates v State Bar of Arizona, 433
US 350, 380-381, 53 L Ed 2d 810. 97
S Ct 2691, 51 Ohio Misc 1, 5 Ohio
Ops 3d 60; Young v American Mini
Theatres. Inc. 427 US 50, 61. 49 L
Ed 2d 310. 96 S Ct 2440. For the
right of access is plainly not coexten-
sive with the right of expression that
was vindicated in Nebraska Press
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Assn.. supra.l Because statutes that
bear on this right of access do not
deter protected activity in the way
that other laws sometimes interfere
with the right of expression, we
should follow the norm of reviewing
these statutes as applied rather than
on their face.

It is nor dear when, if ever, the
Court will need to confront the ques-
tion whether a mandatory partial-
closure statute is unconstitutional. If
the order hypothesized by the Su-
preme Judicial Court, instead of the
trial court's order, had actually been
entered in this case, and if the press
had been given prompt access to a
transcript of the testimony of the
minor victims, appellant might not

even have acDealed. At the
* [457 US 622]

very

least the press, the {orosecutor, and
defense counsel would have argued
e constitutionality of the partial-
jsure order in the context of the
facts relevant to such an order, and
a different controversy would have
been framed for appellate review. In
future cases the trial courts may
voluntarily follow the direction of
Justice Wilkins and make specific
findings demonstrating a compelling
state interest supporting the man-
dated partial-closure order. See 333
Mass 835. 852-853, 423 NE2d 773,
782 (concurring opinion). Or the rec-
ord in future cases may plainly dis-
close a justification for a partial clo-
sure that the Court would consider
acceptable. Thus, aside from the illu-
mination provided by live controver-

1 For exampie. even though a reporter may
have no right of access to a judge's side-bar
conference, it surely does not follow that the
judge could en.ioin publication of what a re-
porter might have learned about such a con-
ference.

2. "But the most fundamental principle of
constl.utionai ac.udication is not to face con-

sies, a decision to review only orders
actually entered pursuant to the
Massachusetts statute would ad-
vance the policy of avoiding the pre-
mature and unnecessary adjudica-
tion of constitutional questions;" it is
at least conceivable that no such
order may ever have to be justified
by the conclusion of the legislature e
that the mandatory closure of the
trial during the testimony of a mi-
nor victim of a sex crime is neces-
sary to serve important state inter-
ests.

The Court does not hold that on
this record a closure order limited to
the testimony of the minor victims
would have been unconstitutional.
Rather, the Court holds only that if
ever such an order is entered, it
must be supported by adequate find-
ings. Normally, if the constitutional
deficiency is the absence of findings
to support a trial order, the Court
would either remand for factfinding,
or examine the record itself, before
deciding whether the order mea-
sured up to constitutional standards.
The infeasibility of this course of ¢
action—since no such order was en-
tered in this case and since the or-
der that was entered has expired—

further demonstrates
[457 US 623]

that the
Court's comment on the First
Amendment issues implicated by the
Massachusetts statute is advisory,
hypothetical, and, at best, prema-
ture.3

| would dismiss the appeal.

stitutional questions but to avoid them, if at
all possible." United States v Lovett. 328 US
303. 320, 90 L Ed 1252, 66 S Ct 1073 (Frank-
furter. J.. concurring).

3. The "capable of repetition, yet evading
review” exception to the mootness doctrine
generally is compatible with our settled po!l:.cy
of avoiding the premature adjudication of
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constitutional questions, see Franks v Bow-
man Transportation Co. 424 US 747. 756. n fi.
47 L Ed 2d 444. 96 S Ct 1251, for an order
that is capable of repetition yet evading re-
view generally is no less ripe for review the
first time it is presented than it would be on
subsequent occasions. But when the "order"
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that is presented for review the first time is
formulated in the abstract, as was the ruling
of the Supreme Judicial Court in this case,
the policy requires the Court to defer review
of ~uch an order until it is entered in a live
controversy.
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proceedings so that a child™ testimony may be viewed by the defendant,
the court, and the finder of fact, but which also provides that the
child does not have visual contact with the defendant and jurors.

The Department of Law believes that alternative methods for
taking the testimony of a child, in those cases where normal court
procedures would result in the child"s inability to reasonably

communicate, can be accomplished in three ways. One, closed circuit
television would be used routinely at Anchorage, Fairbanks, and Juneau,
when 1isolation of the child 1is required. If necessary, a modified
closed circuit televised method would be used only occasionally at other
locations. Two, a one-way mirror or perforated one-way screen method
could be used routinely at most other locations when isolation of the
chLid witness from the defendant or jurors is required. Three, use of

child-size furniture for the child witness would be appropriate at all
locations when it becomes necessary to schedule the proceeding in a room
that provides adequate privacy, freedom from distractions, informality,
and comfort appropriate to the child ™ developmental age.

Use of closed circuit .television at Anchorage, Fairbanks and
Juneau would be contracted out to private vendors. Video/audio communi—
cations from the victim/witness to the defendant, the court and the
trier of fact would be required. Private audio communciation between
the defendant and the defendant®s counsel would also be required. The
department estimates that about four hours of testimony will occur at
each pretrial or trial proceeding. The department also estimates that a
total of two hours of setup/takedown time will also be required for each
proceeding, including vendor®s chargable travel time. It is estimated
that contracted costs for operator(s), audio/visual -equipment, and
cabeling will be $300 per hour, at these three locations.

Occasional wuse of a modified audio/visual method at other
locations, using video recordings of testimony, and involving rental of
a video camcorder and monitors, 1is estimated to $600 per year at each of
the department ™ other locations. This cost is based upon three days
rental, at $200 per day, of one camcorder, defense audio equipment, and
monitors at each location. Operation of the equipment would be handled
by existing Department of Law paralegals.

Use of one-way mirrors or some other method that provides

one-way sight so that the witness may be viewed by the defendant and the
jurors, but which prevents the witness from viewing the defendant and
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the jurors, will require the manufacture or fabrication of freestanding
(or attachable) portable, safe, and easily stored viewing/ screening
devices. Thus far, the department has not been able to locate regularly
manufactured devices of this nature. However, freestanding partitions
providing a 96" x 9677 "L" barrier, with two plexiglass 48" x 48" view
areas retail for $1,890. Substitution of a one-way mirror, or other
device, would probably cost $2,000 at a minimum. Devices of this type
are not easily nor safely transported between locations by air carrier.
For this reason, the cost for one-way screening devices at each of our
district attorney office locations is included 1in this fiscal note
request.

The cost of child furniture, at $150 for a table and chair, is
included for each location, except Anchorage costs are for three sets,
and Fairbanks costs are for twG *iets.

During FY 1987, 346 child sexual assault cases were referred
to the department. Of this number, 125 cases, or 36% of the total
number of cases referred, were declined. It is estimated that about 40%
of the declined cases, or 51 complaints, would have been accepted for
prosecution had the alternative child testimony methods, contained in
this bill, been available to prosecutors. Moreover, due to the obvious
trauma experienced by some child witnesses, it would have been appro—
priate to use the bill % alternate testimony methods on twenty or more
occasions in cases that were accepted for prosecution.

A schedule 1is attached that details the cost of contractual
services and equipment that will be necessary for the department to
implement this bill.



Office Type
Juneau DAO C
Ketchikan DA N
Sitka DAO R0
First Judicial:
BarroH DAD N
Kotzehue DX N
Note DAO R

Second Judicial:

Anchorage DX @
Bethel DA R
Dillinghai DX N6
Kenai DAO R
Kodiak DAO N
Paloer DX N6
Valdez DO N
Third Judicial:

Fairbanks DAQ/th (C
Brand Total:

QC = Closed circuit:
SC = Screen:

Rental $ 200 per day
Furniture/set

Fiscal Note Analysis C3HS 323 (Jud.)

Court Rooi Close Circuit/Screening

Criainal Division

— One-Tiie—

Screen  Screen Rental/
teases  Jury  Defendant Furniture Contractual
6 2 D 150 10800
2 2 L)) 150 600
2 2 Y1) 150 600
10 6000 6000 450 120
R { [) L)) 150 600
1 2 am 150 600
2 2w 1)) 150 600
6 6000 6000 450 1800
P {[)) L)) 450 43200
R { )] y.{1)] 150 600
2 I n 150 600
U { 1)) am 150 600
R { )] am 150 600
5 W y.{1)) 150 600
2 2D 2D 150 600
43 14000 14000 1350 46800
r I Y1) 300 21600
i 23000 28000 2530 82200

1800 Per case

2000 One-Tiae

600 based onthree day average
150 Children size

Annual
cost

14950
4750
4750

24450

4750
4750
4750

14250

47650
4750
4750
4750
4750
4750
4750

76150
25900
140750

73000

1800

46800
21600
82200
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75000
Contractual Equipsent

12450

12450

29350

4300
58550



§ 1245047 Alaska Statutes § 1245048

Sec. 12.45.047. Videotaping of testimony by young victims of
sexual offenses, (a) Upon application by the prosecuting attorney and
notice to the defendant, the courtshall permitthe state to videotape the
testimony of a child who is the alleged victim of a violation of AS
11.41.410 — 11.41.455 and who is 16 years of age or younger at the
time the court issues the order permitting the videotaping.

(b) The trial judge shall preside at the videotaping proceeding and
shallrule on all questions as if at trial. The defendant shall be afforded
all rights applicable to defendants during trial, including the right to
an attorney and the right to confront and cross-examine the witness.
The trial judge shall determine those persons other than the
prosecuting attorney, the defendant, and the defendant’s attorney who
may attend the videotaping proceeding.

(c) Videotaped evidence taken in accordance with this section is
admissible in evidence in the criminal trial ofadefendant charged with
aviolation of AS 11.41.410 — 11.41.455. (§ 2 ch 67 SLA 1982)

Cross re'jrences. — For legislative  for effect on court rules, see § 3, ch. 67,
findings and purpose, see § 1, ch. 67, SLA  SLA 1982, in the Temporary and Special
1982, in the Temporary and Special Acts;  Acts.

Sec. 12.45.048. Exclusion ofpublic from trialduring testimony
by young victim ofsexual offense, (a) After notice to the defendant,
the state may apply to the court for an order excluding the public from
the courtroom during the testimony ofa child who is the alleged victim
ofaviolation ofAS 11.41.410 — 11.41.455. The order shall be granted
ifthe courtfinds thatthe child is 16 years ofage oryounger atthe time
ofthe trial.

(b) 1f the public is excluded from the trial under (a) of this section,
the testimony given during the time the public is excluded shall be
available to the public upon requestw ithin areasonable time sufficient
to allow preparation ofa tape recording or transcript ofthe testimony.

(c) In this section "public” means all persons except

(1) the judge presiding over the trial;

(2) the members ofthe jury;

i (3) the defendantand the attorney and an investigator for the defen-
ant;

(4) the prosecuting attorney and an investigating officer for the
state;

(5) the parents or legal guardians ofthe child;

(6) a guardian ad litem or attorney for the child;

(7) in the discretion of the court, an adult for whom the child has
developed a significant emotional attachment who can provide emo-
tional support for the child while the child testifies;

(8) court personnel, including those essential for taking the testi-
mony. (§ 2 ch 67 SLA 1982)
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ALASKA COURT SVSTi M

HB 323 - FISCAL ANALYSIS

Personal Services:
Salary Benefits

2 - Electronic Technician, Range 14A,
Anchorage, PFT - 12 months $56,760 $21,012

Travel:

Air fare and per diem for Electronic Technician to
travel to outlying courts

Contractual:

Freight charges for transporting video equipment to
outlying courts

Equipment: (one time cost)

Recording camera and tripod, 4 units @ $3,000
Monitors, 16 units @ $400

Headsets, 4 units 8 $2,000

Equipment transport boxes, 4 units @ $2,000
Backup camera, 1 unit @ $2,500

Total First Year Cost

Total

$77,772

24,000

14,500

12,000
6,400
8,000
8,000
2,500

36,900

$153,172

Page

2 of 3



ALASKA COURT SYSTEM
HB 325 - FISCAL ANALYSIS

This bill would require video equipment and an operator for every criminal
proceeding involving the testimony of a child under the age of 1s. The Alaska
Judicial Council has estimated that approximately 120 criminal cases per year
will involve testimony of children.  This estimate is based on the council's
felony sentencing study thiit was published in March 1987 as well as on House
research memo ss-ss9 on child sexual assault. Given the volume of anticipated
cases, it is assumed that video equipment will be required in each judicial
district and that two full-time technicians will be needed to operate the equip-
ment.

Page 3 of 3



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y, State Capitol
Juneau, Alaska 99811-3100

Mail Stop 3100
(907) 465-3901
May 27, 1987
MEMORANDUM
TO: Representative C.E. Swackhammer

ATTN: Tom Wright

FROM:  Penelope Weyhrauchir
Legislative Analyst®

RE: Sexual Assault: Television Testimony by Minor Victims of Sexual
Assault
Research Request 87.308

You asked us to address the constitutionality of legislation which allows a
child"s testimony to be videotaped or shown on closed-circuit television
for use in court. You asked us to discuss how videotape or closed-circuit
television legislation could avoid constitutional challenges.

Child Sexual Abuse Legislation

A statute which allows the videotaping or closed-circuit televising of a
minor in a sexual abuse case may be constitutionally challenged on the
ground that it deprives a defendant of the opportunity to confront his
accuser face to face. A defendant®s right of confrontation is established
in the U.S. and Alaska Constitutions. These articles state that "...in all
criminal prosecutions...the accused shall enioy [have] the right...to be
confronted with the witnesses against him."1 The confrontation clause
generally requires that witnesses be present at trial and that the defend-
ant be allowed to cross examine them.

NS Constitution, Sixth Amendment; Alaska Constitution Article 1,
Section 11. These provisions are attached to this memorandum.
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The use of videotaped testimony at trial may face another legal challenge--
as hearsay--which 1is not admissible in court unless the statement Talls
within a hearsay exception/ When faced with a hearsay issue, the U.S.
Supreme Court has placed major emphasis on the "reliability"” of the state-
ment. Three indicators are considered iIn regard to reliability: 1) whether
or not a statement was made under oath; 2) whether the declarant of the
statement was subjected to prior cross-examination; ajid 3) whether the jury
had the opportunity to view the witness®"s demeanor.3 A videotaped testi-
mony may or may not meet the requirements of reliability.

Some cases have also required that the declarant of the statement be deemed
"unavailable”™ for trial as a prerequisite to admissibility of the state-
ment/ It is unclear how unavailability would apply to the videotaping
of a child"s testimony to avoid facing the defendant in a courtroom situa-
tion/

Videotape Statutes. At least twelve states have enacted videotaping
statutes since 1977, six of them since 1983.6 The statutes treat
videotaped testimony as the functional equivalent of testimony at trial.
Some statutes explicitly demand that the defendant be present and that
cross-examination be allowed at the videotaping session; three states—-
Kentucky, Texas and Wisconsin--allow, in certain circumstances, the admis-
sion jf videotapes made without the benefit of cross-examination.

A separate provision of the Texas and Kentucky statutes raises another

confrontation clause issue. It provides that a videotape made 1iIn the
presence of both prosecution and defense attorney and put to the test of
cross-examination may be admitted in lieu of a child"s testimony. It also

states that during the videotaping session the court shall permit the
defendant to observe and hear the testimony of the child in person, but
shall ensure that the child cannot hear or see the defendant. At least one
federal court of appeals has held, iIn a context other than child sexual

~David Wise, "Criminal procedure--child witnesses--the constitutionality
of admitting the videotape testimony at trial of sexually abused
children,”™ 7 Whittier Law Review 639, 649, 1985.

31bid., p. 650.

4 1bid.

51bid., p. 654.

6Note, "The Testimony of Child Victims 1in Sex Abuse Prosecutions: Two
Legislative Innovations,” 98 Harvard Law Review 813, (1985). The follow-
ing three paragraphs are taken in large part from this article. We have

limited our discussion to Arizona, Kentucky, Texas, and Oklahoma--the
states mentioned in your request.
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abuse cases, that the lack of a face-to-face encounter renders the use of
videotaped testimony unconstitutional.

In 1982, an Arizona appellate court affirmed a conviction obtained with
the videotaped statement of a sexually abused six-year-old girl. The
defendant and his counsel had been present at the taping, and cross-
examined had been allowed. In reaching its decision, the court weighed the
state"s interest in presenting the videotaped testimony against possible
infringements of the defendant®s right of confrontation. The determinative
factor in admitting the tape was the threat of thechild becominguncommuni-
cative if placed on the witness stand.

Penny Warren, Assistant Attorney General for Kentucky, said that a recent
(1986) state Supreme Court decision upheld the use of a videotape deposi-
tion in a child sexual abuse case.9 The court rejected the defendant"s
constitutional challenge in Tfinding that the defendant®"s right of con-
frontation was satisfied through the mechanisms used to conduct the video-
taping.

The court found that: "The statute requires that the defendant be present
in person so that he may see and hear the witnessbut he shall not be seen
by the child. The...procedure permits the testimony to be taken prior to
trial and preserved by videotape. The availability of procedures permits
the defendant to fully participate iIn cross-examination and to adequately
see and hear the witness. The reproduced testimony must be of adequate
quality for the jurors to assess the demeanor of the witness and to evalu-
ate credibility. The +trial judge paraphrased the issue as to whether the
privilege of viewing a witness through a one-way mirror or a video monitor
is a constitutionally acceptable substitute for face-to-face
confrontation. We believe that it is. The legislative authorization of
videotape or closed-circuit trial testimony by certain child victims...does
not violate a defendant®"s right to confrontation.'10

Ms. Warren believes that if a child is required to be administered an oath
and if the competency of the child has been established prior to the video-

taping, a state statute allowing videotaping may pass constitutional
muster.

7State v. Melendez. 661 P.2d 654 (1982).

8"Criminal Procedure--Child Witnesses--the constitutionality of admit-
ting the videotape testimony at trial of sexually abused children,” p.
639.

Commonwealth v. Willis. 716 S.W.2d 224 (1986).

owillis. p. 228.
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State district courts iIn Texas have differed on whether the state’s
videotape statute meets the constitutional right-to-confront mandate. At
least one Texas appellate court has upheld a conviction based on videotaped
statements, ruling that the procedure does not violate the confrontation
clause since the defendant retains the opportunity to cross-examine the
declarant at trial. Several cases involving videotaped testimony in Texas
are currently facing a constitutional challenge in the Texas Supreme Court.
According to Steve Lamirand, Assistant Attorney General for Oklahoma, a
constitutional challenge has not been made on the state®s videotaping or
closed-circuit television statutes.

The Alaska videotaping statute--AS 12.45.047--has not been constitu-
tionally challenged, according to Gayle Horetski, Assistant Attorney
General. She said this 1is probably because the procedure established by
the statute has not been used by the State because it believes it to be
unconstitutional--as a violation of a defendant"s right of confrontation.
In addition, she believes that the procedure authorized by the statute
creates a more frightening situation for a child than a courtroom does.
The statute requires that testimony by the child be taken in front of the
defendant 1in a room other than a courtroom. Ms. Horetski said that this
may bring the child and the defendant into much closer contact--in a small
room--than would occur in a courtroom setting.

Closed-circuit Television Statutes. The states of Kentucky and Texas
have legislation which allows a child"s testimony to be given at trial from
a room other than the courtroom by closed-circuit television. 1 Neither
of these states have addressed the constitutionality of this legislation.
Ms. Warren, with the Attorney General®"s office iIn Kentucky, believes that
because Kentucky®"s videotape statute has been found to be constitutional,
their closed-circuit television statute will also be found to be constitu-

tional. Ms. Horetski said that closed-circuit television statutes have
been both upheld and struck down in other states under constitutional
challenges. She believes that closed-circuit television statutes are less

constitutionally vulnerable than videotape statutes because a child"s
testimony occurs at trial; providing the defendant and the jury the
opportunity to witness testimony that is contemporaneous with the trial.

Other legal scholars are divided on whether a closed-circuit television
statute will meet constitutional muster. One constitutional concern
expressed about the use of closed-circuit television is that the defendant
is deprived of the opportunity of physically confronting his accuser. No
case law requires eye contact, but "this procedure could be deemed consti-
tutional only 1if cross-examination alone is preserved in “ch a way to
fully satisfy the strict constraints of the sixth amendment.'12

~Other states may also have closed-circuit testimony statutes. I was
unable to Tfind a compilation of these statutes for the fifty states.
Thus, 1 limited my search to states in which you were interested.

1p

A"Criminal Procedure--Child Witnesses--the constitutionality of admit-
ting the videotape testimony at trial of sexually abused children,” p.
659.
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Another writer stated that "...The United States Supreme Court has not
literally construed the confrontation clause. In the 1980 case of Ohio wv.

Roberts, the court said that the clause merely states a preference for
face-to-face confrontation at trial but that the "primary interest secured
by the provision 1is the right of cross-examination"Competing
interests when closely examined may justify dispensing with confrontation
at trial. Adequate opportunity for cross-examination might meet the
requirements of the clause without actual confrontation.'-14

Alaska does not currently have a closed-circuit television statute.

Developing Constitutionally Sound Statutes

In a paper presented at the National Policy Conference on Legal Reforms in
Child Sexual Abuse Cases, Professor Michael Graham outlined his suggestions
for enacting constitutionally sound child sexual abuse legislation:15

provide specifically for unavailability of witness based upon the
presence of, or potential for, severe psychological injury to a
child witness if forced to face the defendant in open court;

provide for the use ofclosed-circuit television or a children's
courtroom for eliciting testimony in child sexual abuse prosecutions
where the child witness is unavailable for live face to face con-

frontation, butis available to give testimony in an alternative
setting. The statutes should provide for projection to the jury
of the demeanor of both child witness and defendant. Statutes

should also provide for projection of the image of the defendant
before the child witness where the witness is willing and able to
testify under such circumstances; and

provide that testimony of an unavailable child witness taken outside
the physical presence of the accused--but subject to
cross-examination--is admissible as an exception to the hearsay
rule. The child®"s testimony may be presented to the jury by either

130hio v. Roberts. 448 U.S. 56 (1980).

14Comment, "Use of Videotaping to Avoid Traumatization of Child Sexual
Abuse Victim-Witnesses,” 21 Land and Mater Law Review 565, 574, 1986.

15Michael H. Graham, "Indicia of Reliability and Face to Face Confronta-
tion: Emerging Issues in Child Sexual Abuse Prosecutions,”™ 40 University
of Miami Law Review 19, 92, 1985.

*®A children®"s courtroom is a room set up for the comfort and security of
children where a minor"s testimony is heard.
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closed-circuit television, use of a children®s courtroom, or a
videotape of the child"s testimony given at a prior trial, hearing,
or other proceeding. Admissability should be conditioned upon a
showing that the child"s testimony possesses a guarantee of trust-
worthiness equivalent to those required of statements that are
admitted under a traditional hearsay exception.

Mr. Graham also stated that "It is...very likely that oath, demeanor,
whether Ilive, via closed-circuit television, or videotaped, and
cross-examination, if combined with [the] projection of the defendant's
image before the child witness, alone create adequate [the]...reliability
to be admissible."1"

Another legal scholar stated that "Videotaping statutes should permit the
child to testify on videotape and out of the presence of the defendant if
the trial court finds that testimony 1in open court or a face-to-face
confrontation with the defendant would cause the child substantial
emotional trauma. The court should defer the taking of videotaped
testimony until after the trial has commenced unless substantial delay
would thereby result. Once the child has testified on videotape, the court
should generally bar both parties from calling the child at trial.
Finally, videotaping statutes should prescribe standards regulating taping
procedures and the technical quality of the videotaping equipment.™ 1i8

A third opinion rendered by a legal scholar stated that "The interests of
the [sexually abused] child are countered by the defendant®s sixth amend-
ment rights which guarantee him the opportunity to confront and cross
examine...witnesses who testify against him. The Supreme Court has stated,
however, "that competing interests, if closely examined, may warrant

171bid., p. 9.

Note, 'The testimony of child victims 1iIn sex abuse prosecutions: two
legislative innovations," 98 Harvard Law Review 806, 826, 827, 1985.



Representative Swackhammer
May 27, 1987
Page 7

dispensing with confrontation at trial.""19 The writer went on to say
that if the videotaping procedure includes confrontation by the defendant
and cross-examination of the child by the defendant®"s attorney, the
defendant 1is not denied his constitutional rights™

I hope this information is useful to you. The state statutes discussed in
this memorandum are attached. If you have any questions or would Ilike
additional information, please contact our agency.

Attachments

190hio v. Roberts, p. 64.

on
“"Criminal Procedure--Child Witnesses--the constitutionality of admit-
ting the videotape testimony at trial of sexually abused children,” p.
660. P
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Aimu ik VI.

Right to speedy trial, witnesses, etc. In ail criminal prosecutions,
the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the state and district wherein the crime shall have
been committed, which district shall have been previously ascertained
by law, and to be informed of the nature and cause of the accusations;
to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the assistance
of counsel for his defense.l4

ALA**A ~“~rirunoio

Section 11. Rights of Accused. In all criminal prosecutions, the
accused shall have the right to a speedy and public trial, by an
impartialjury oftwelve, exceptthat the legislature may provide for a
jury of not more than twelve nor less than six in courts not of record.
The accused is entitled to be informed of the nature and cause of the
accusation; to be released on bail, except for capital offenses when the
proofis evident or the presumption great; to be confronted with the
witnesses against him; to have compulsory process for obtaining

évitfnesses in his favor, and to have the assistance of counsel for his
efense.



§ 13—1252. Recording of testimony

A. The recording of an oral statement of a minor made before a proceeding begins is
admissible into evidence if all ot the following are true:
1. No attorney for either party was present when the statement was made.

2. The recording is both visual and aural and is recorded on film or videotape or by
other electronic means.

3. Every voice on the recording is identified
4. The person conducting the interview of the minui in the recording is present at the
proceeding and available to testify or be cross-examined by either party.

5. The defendant or the attorney for the defendant is afforded an opportunity to view
the recording before it is offered into evidence.

6. The minor is available to testify.

7. The recording equipment was capable of making an accurate recording, the opera-
tor of the equipment was competent and the recording is accurate and has not been
altered.

8. The statement was not made in response to questioning calculated to lead the minor
to make a particular statement

B. If the electronic recording of the oral statement of a minor is admitted into
evidence under this section, either party may call the minor to testify and the opposing
party may cross-examine the minor.

Added by Laws 1985. Ch. 364, } 38, eff. May 16, 1985.

Source; Infants «=>207.
L»w« 1978, Ch. 89, § 1. Witnesses «=5.
A.R5. former } 12-2312. CJ.S. Criminal Law § 942.

L|brary Reference* CJ.S. Infanta « 51. 52, 62, 64 to 67.
Criminal Law e«627(2). CJ.S. Witnesses i 16.

§ 13-4253. Out of court testimony; televised: recorded

A, The court, on motion of the prosecution, may ordet that the testimony of the minor
be taken in a room other than the courtroom and be televised by closed circuit equipment
in the courtroom to be viewed by the court and the finder of fact in the proceeding. Only
the attorneys for the defendant and for the state, persons necessary to operate the
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equiprent and any person whose presence would contribute to the welfare and well-being
of the minor may be present in the room with the minor during his testimony. Only the
attorneys may question the minor. The persons operating the equipment shall be
confined to an adjacent room or behind a screen or mirror that permits them to aee and
hear the minor during his testimony but does not permit the minor to see or hear them.
The court shall permit the defendant to observe and hear the testimony of the minor in
person but shall ensure that the minor cannot hear or see the defendant

B. The court, on motion of the prosecution, may order that the testimony of the minor
be taken outside the courtroom and be recorded for showing in the courtroom before the
court and the finder of fact in the proceeding. Only those persons permitted to be
present at the taking of testimony under subsection A may be present during the taking
of the minor's testimony, and the persons operating the equipment shall be confined from
the minor's sight and hearing as provided by subsection A. The court shall permit the
defendant to observe and hear the testimony of the minor in person but shall ensure that
the minor cannot hear or see the defendant. The court shall also ensure that:

1 The recording is both visual and aural and is recorded on film or videotape or by
other electronic means.

2. The recording equipment was capable of making an accurate recording, the opera-
tor was competent and the recording is accurate and is not altered.

3. Each voice on the recording is identified.

4. Each party is afforded an opportunity to view the recording before it is shown in
the courtroom.

C. If the court orders the testimony of a minor to be taken pursuant to this section,
the minor shall not be required to testify in court at the proceeding for which the
testimony was taken.

Added by Law. 1985. Ch. 364. { 38, eff. Miy 16. 1985
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NOTES TO DECISIONS

I._Denial of Continuance, gverruling (he defendants niulion for a con-

There was no abuoe of discretion. in the linuance in'the RCr 11.42 hearing lo secure
court's den¥|ng the defendant a continuance  out-of-state W|tnesses and evidenc® which he
because of the absence of a W|tne?s who wag allegaed were matena in grovmg his inetTec-
In the Eennennary where the defendant did ,1ve assjstance of counsel claim; this section

not see rocure.his attendance under th ol applica nce .the alle error
aw snor maEe aHrattel?npt to take hus depot|e {n aanéI Pﬁ ZSneanng |8 e%(ﬂve trhe
459 b W 4U4 cert denied -UM B gb8, @ defendants meﬁectn&enﬁss of counsel clafrﬂ
. Ed 2d o io«ti Commonwealth.
The c%ﬁ?t id not abﬁse lﬁg d|15907re)t|on in rb gw "W- 19(2(3g>

421.350. Testimony of child allegedly victim of illegal 9exual activ-
ity. — (li This section applies only to a proceeding in the prosecution of an
offense, including but not limited to an offense under KRS 510.040 to
510.150, 529.030 to 529.050, 529,070, 530.020, 531.310, 531.320, and
531.370, the ofTense of endangering the welfare of a minor, all dependency
proceedings pursuant to KRS Chapter 208, and the criminal offense of
unlawful transaction with a minor when the minor is induced, assisted or
caused to engage in illegal sexual activity, when the act is alleged to have
been committed against a child twelve (12) years of age or younger, and
applies only to the statements or testimony of that child.

2) The recording of an oral statement of the child made before the pro-

ceeding begins is admissible into evidence if:

(a) No attorney for either party was present when the statement was
made;

(b) The recording is both visual and oral and is recorded on film or video-
tape or by other electronic means;

(c) The recording equipment was capable of making an accurate record-
ing, the operator of the equipment was competent, and the recording is
accurate and has not been altered;

(d) The statement was not made in response to questioning calculated to
lead the child to make a particular statement;

(e) Every voice on the recording is identified;

(f) The person conducting the interview of the child in the recording is
present at the proceeding and available to testify or be cross-examined by
either party;

(9) The defendant or the attorney for the defendant is afforded an oppor-
tunity to view the recording before it is offered into evidence; and

(h) The child is available to testify.

If the electronic recording of the oral statement of a child is admitted into
evidence under this section, either party may call the child to testify, and
the opposing party may cross-examine the child.

(fab The court may, on the motion of the attorney for any party, order that
thewstimony ofthe child be taken in a room other than the courtroom and
be televised by closed circuit equipment in the courtroom to be viewed by
the court and the finder of fact in the proceeding. Only the attorneys for the
defendant and for the state. persons nfices3arv _tQ_op£fgie tfre equipment,
a'nd any person whose presence would contribute tQ_the w.elfare and_w.ell-
be!ng~ol the child jnTjy~bej5_rg3enl-ia the room-with the.child during his
teiTTnvony. 07i[yJ_he attorneys may qu.eationJ.he child..Thp persons operat-
ing the equipment sHnll be confined to an adjacent rooin or behind a screen
of miTTor Thai permits them to Bee and hear the child during his testimony,
but does not permit the child to see or hem them. The cour* shall permil
the defendant to observe and hear the testimony of the child in person, but
shall ensure that the child cannot hear or see the defendant.
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(4i The court may, on the motion ofthe attorney for any parly Junior dial
the testimony of the child be taken outside the courtroom and lie recorded
for showing in the courtroom before the court and the finder of fact in die
proceeding. Only ihose persons permitted to be present at the taking ol
testimony under subsection (310f this section may be present during the
taking of the child's testimony, and the persons operating the equipment
shall be confined from the child's sight and hearing as provided by subsec
tion (3) of this section. The court shall permit the defendant to observe and
hear the teatimony of the child in person, but shall ensure that the child
cannot hear or see the defendant. The court shall also ensure that

(@) The recording is both visual and oral and is recorded on film or video-
tape or by other electronic means;

(b) The recording equipment was capuble of making an accurate record
ing, the operator was competent, and the recording is accurate and is mu
altered;

(c) Each voice on the recording is identified, and

(d) Each party is alTorded an opportunity to view the recording Indore u
is shown in the courtroom.

(5) If the court orders the testimony of a child to be taken under subset
tion (3) or (4) ofthis section, the child may nol be required to testify m court
at the proceeding for which the testimony was taken (Enact Acts IDM ch
382, § 19, effective July 13, 1984; 1986, ch. 439. 4 2. effective d.ih 15

1986.)

421.355. Admissibility of victim’s out-of-court statements. — .1
Notwithstanding any other provision of law or rule of evidence, a child
victim’s out-of-court statements regarding physical or sexual abuse, or ne-
glect of the child are admissible in any criminal orcm | proceeding, includ
ing a proceeding to determine the dependency of the child if. prior to .tdmii
ting such a statement, the court determines that:

(@) The general purpose of the evidence is such that the interest <djo.-t &
will best be served by admission of the statement into evidence, and

(b) The statements are determined by the court to be reliable based uf».z
the court’s consideration of: the age and maturity of the child, the nulun
and duration of the abuse, the emotional or psychological effects ol sue
abuse or neglect upon the child, the relationship of the child lo the olli-ndei
the reliability of the child witness, and the circumstance*- -urrnuii line tie
statement.

(2) If the statement is admitted into evidence either party may call th*
child to testify and the opposing party may cross-examine the child Kna.t
Acts 1986, ch. 439, § 1, effective July 15. 1986 >

Crime Victim and Witness Protection

421.500. Definitions — Applicability — Required notifications -
Duties of public officers and agencies. — (li As used in KRS 121 5|u i
421.550, "victim” means an individual who suffers direct or thie.item-i;
physical, financial, or emotional harm as a result ol the commission .a a
crime classified as criminal homicide, robbery, rape, assault, sodium, Kkid
napping, burglary in the first or second degree, sexual abuse, wanton n
dungerment, criminal abuse, or incest If the victim is a minor or legalb.
incapacitated, "victim" means a parent, guardian, custodian or court a|
pointed special advocate. Il the victim is deceased and the rclatue. i~ a
the defendant, the following relations shall be designated as .eii.u I"
the purpose of exercising those rights contained in KRS 121 51u 21 .b
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| 1147. Admissibility of prerecorded statement* of child aye 12 or under who is
victim of abuse

A. This section shall aPp_Iy only to a_proceeding affectin? the parent-child,
guardian-child or family relationship in which a child” twelve gl ) ¥ears nf a?e or
shall apply only to the statement of that

Zo_unger is allege_d to hdve been abided, and
hild "or other child witness.

B. The recording of an oral statement of the child made before the proceedings
begin is admissible ‘into evidence if:

1. The court determines that the lime, content and circumstances of the state-
ment provide sufficient indicia of reliability;
2. No attorney for any party is present when the statement is made;

3. The recording in both visual and aural and is recorded on film or videotape nr
by other electronic’means;

4. The recording equipment is capable of making an accurate recording, the
%ggrqag?tre%the equipment is competent and the recording is accurate and has not

5. The statement is not made in response to questionin% calculated to lead the
child to make a particular statement or is clearly shown to be the child's statement
and not made solely as a result of a leading or ‘suggestive question;

6. Everylvoice on the recording is identified,

7. The person conducting the interview of the child in the recording is present at
the proceeding and is avai‘able to testify or be cross-examined by any party; and

8. Each party to the proceeding is afforded an opportunity to view the recording
hefore it is offered into evident?, and a copg of a written transcript transcribed by a
licensed or certified court reporter is provided to the parties.

Added by Laws 1984, c. IIl, § 1, emcrg. eff. April 9, 1984.

Section 4 of Laws 1984, c. I1I provides for  room through cloied-circuii television, stalingcir-
teverabiliijr. cutmltncej under which child may or may not be

Title of Act: called lo talify; providing certain procedures,

An Act relating lo children and cnmmal proee-  Providinl for codificauon. providing severabilit?/:
dure; providing for admIaSIbItllﬁ_Of prerecorded declaring an emergency Laws 1984, ¢ Il
statements and testimony 0f a child twelve yean
of a?e or under who Is a'victim of abuse, provid-
ing for admissibility of leslimony of a child  Iwelve
yean of age or under who is a victim of certain
other offenses, allowing court to order such
child's leslimony lo be given oulside the court-

kD
"0 = Kefjrencea
Assault and Dagery «=>8. 100
Infants *"15 -
C.J.S. Aasaull and Baiiery § 13 to 29. 130
CJ.S. Infants {} 92. 94

} 1148. Taking testimony of child age 12 or under in room other thnn court-
room—Recording'

A. This section shall aPp_Iy only to a pr
guardian-child or family refationship in which a child” twelve {
Xo_unger is allege_d to have been abused, and shall apply only to
hild "or other child witness.

B. The court may, on the motion of a party to the proceeding order that the
testimony of the child be taken in a room other than the courtroom and he televised
by cLosed-circuit equipment in the courtroom Jo be viewed by the court, the finder of
fact ami the parties to the proceeding. Only an attorney fof each partE/,, an attorney
ad litem for the child or other person whose presence would confribute to the
welfare and well-being of the chil and_lpersor]s necessary to operate the equipment
may he present in the'room with the child during his testimony Only the attorneys
for'the parties may question the child. The persons operating the équipment shall
be confined to an ndjacent room or behind a screen or mirror'that permits them In
ﬁ%%rart]ﬁerrﬁear the child during his testimony, but does not permit the child to see or

C. The court may, on the motion of a party to the proceeding, order that the
testimony of the child be taken outside the courtrm n and be recorded for showing in
the courfroom before the court, the finder of fact and the parties lo the proceeding.

238

oceeding aﬁectin% the parent-child,
12) years of a?e or
he testimony of that

OkL.fimntfr'

I< $ 1201
Note 1

Only those persons permitted to lie present at the taking of u-limou> under
subsection B of this section may he present during the taking of tin- child's
testimony Only the attorneys for the parties may i]in->tioi. the fluid and the
persons operating the equipment shall lie emifineil from lie luld -gl.t and
hearing. The court shall ensure that

1. The recording is both visual and aural and is recorded on film or \i.l-.d..]-e or
by other electronic means;

2. The recording equipment is capable of making an accurate rodding. (lie
operator of the equipment is competent and the recording is accurale and has not
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been altered;

3. Every voice on the recording is identified, and

4. Each party to the proceeding is afforded an opportunity to '« » tt, recording
before it is shown in the courtroom, and a copy of a written transcript tr-iii-crd.. -1In
>licensed or certified court repurler is provided to the panu-

D. If the testimony of a child is taken as provided bv subsection b mmt "I mis
section, the child shall not be compelled to testify in court during the proceeding
Added by Laws 1984. ¢ ill. § 2, eincrg eff April Il. 1PM
Aggravated assault and buttery upon employee of state facility for

delinquent children

| 1149.

A. Every person who. without justifiable or excusable cause, knowingly commits
any aggravated assault and battery upon the person of an employee -,f a -lute
facility maintained primarily for delinquent children, while the employ.-, m the
performance of his duties, shall upon conviction thereof be guilty of felony

B. This act shall not supersede any other act or acts, but shall be >um-.ilalivi

thereto.
Added by Laws 1984, c. 276, § 1, urnerg. eff. May 30. 1984

_Section added u | 1147 of ihis title and editnn-
illy renumbered aa this section to avoid a duplica-
Zlion in numbenng

ARTICLE Il. COUNTIES WITH POPULATION OF OVER liin.uiiii

| Sectipns 1%01 t rouga 1501, of this titIT uvrc enacted by l.aus /«>. =
I 282 e Act contained an emergency clausr and was ap/numi May =
1968. It also provided in section 1504 thereol that the Art *hnuld inti

1 effect January 13, 1969.

§ 1201. Juvenile bureau und citizens' advisory committee

A. In each county having a population of one hundred thousand liou ooU) -

more, as shown by the last preceding Federal Decennial Census, then rented .,
juvenile bureau and a citizens’ advisory committee
B. In each county having a duly constituted juvenile bureau a- "! lLm-.ary i

j 1981, as provided for in subsection A of this section, tin juvenile l,un-a,. -nail n mao
lin place and continue in operation. No other counties shall esinim'ti jiiveiim
bureaus The Department of Human Services shall provide intake. |ro].ai..,i, ate:
parole services in all counties not having juvenile bureau?l ;»> provided r,if m "ee.-tne
602 of this title.
Laws 19G8, c¢. 282. § 201, eff. Jan.

Section 2 of Lawi 1981, ¢ %> provide* that
thit act *hall become effective October I. [9nl

13. 1909. Amended by l.iw- 19si - 5t

(‘'unMrucliun ami application |

I (‘iinvtfurin'ii anit application

| lie C?unt. [ Jthitx % %
M ,". of Drd.lon. wlUrs,r 1>, %¢ v.uuir. ¥ wi.m-
Al 2 Jmrnili* Hiifc.iu *t OkLih.on. **oxitt



Art. 38.07

Not* 1

thou?h she was herself »n accomplice witness,
substantially corroborated that of victim. (Per
dissenting opinion of Baskin, J., 636 S.W."il 6173
Hernandez v. Stale (App. 4 Dial. HUM) 665 S.W 2
181, review refused.

Defendant who was charged with sexual
abuse of child and who elected not to cross-ex-
amine victim in order to prevent admission of
evidence of outcry or corroboration, was not
deprived of fair trial as a result of his reliance
on this article_providing that conviction of sexual
abuse of a child is supportable on victim's uncor-
roborated testimony 1f victim informed an%/ per
son, other than defendant, of alleged offense
within_six months of the offense, despite fact
that Court of Criminal Appeals su_bsequent_lY
found an exception to said article which permit-
ted defendant's conviction on the uncorroborated
testimony of victim who made no qutcry within
the six-month period, Wilson v. State” (App. 2
Dist.1984) 665 S.W.2d 222,

This article did not apply in rape prosecution
where complaining witness was under age of
legal consent Hill v. State (App. s Dist.1984)
672'S.)V.2d 302,

Victim's testimony that defendant accosted
her with knife on the street and held knife to her
throat during rape was sufficient to support
conviction for aggravated sexual abuse, where
victim's outgrk/_ coincided with police officer's dis-
covery of victim and defendant at the scene of
ra‘[/)ve. Holloway v. State (App. 2 Dist.1985) 695
SW.2d 112,

2. Purpose

_ Object sou?ht to be obtained by this article is
liberalizing ot onerous ewdenhané requirements
of proof in sexual attack cases. Brown v. State
(App.1983) 649 S.W.2d 160.

3. Hearsay

Father's hearsay testlmon’y that his Young s0n
complained to him of sexuarl attack a few hours
after attack allegedly occurred was improperly
admitted where Stafe produced eyewitness to
offense aside from complainant, but in light of
fact that father's testimony was, at best, merely
cumulative of same evidence adduced from other
witnesses, no reversible error was shown.
Brown v. Slate (App.1983) 649 S.W,2d 180,
IdTh|s article is not exception to hearsay rule.

4. Physicians

_Examining physician's testimony concermng
victim's statement that he was sexuaIIK_attacke
by man was not admissible under this article
where State produced eyewitness to offense
aside from complainant Brown v. State (App.
1983) 649 S.W.2d 160.

5. Instructions _
In prosecution for sexual abuse of child
court's refusal to give defendant's requeste
instruction that Slate's case defended upon un-
corroborated testimony of victim who did not tell
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anyone about event within six months after ita
occurrence was not error; court's instruction
that time which elapxed between alleged offense
and lime it was reported should be considered
onli/_ for purPos_e of assessing weight to be ?w_en
testimony of victim was all that was statuforily
required by this article. Waldrop v. State (App.
14 Qist. 1983) 662 S.W .2d 612,

Alleged rape victim who is under legal age of
consent cannot he "accomplice” witnéss, either
as matter of law or fact, and thuB, her testimony
as to rape need not be corroborated to auslain
conviction, regardless ir whether or not she
reported crime to person other than defendant
within six months; overruling Nemecek v. State,
621 S.W.2d 404. 1.

6. Outcry

Testimony that five-year-old child informed
others of séxual activity with his father was not
hearsay and was admissible as "outcry” for pur-
poses of statute [Vernon's Ann.Texns C.C.P. art
38.07] providing that conviction for sexual as-
sault"or aggravated sexual assault is support-
able on uncorroborated testimony of victim if
victim informed any person, other than defend-
ant of offense within six_months of date of
offense. Heckathome v. State (App. 14 Dish
1985) 697 S.W.2d 8, review refused.

Admission of _corroborative testimony of
State's outcry witnesses was not error in trial
for aggravated sexual abuse of a child, even
though corroborative testimony was not prereg-
uisite to prosecution. Newman v. State (App. 1
Diet. 19855) 700 S.W.2d 307.

7. Uncorroborated testimony

"Uncorroborated testimony” means ahsence of
any eyewitness other than victim of sexual of-
fense, for purpose of allowing "outcry" testimo-
ny under statute [Vernon's Ann.Texas C.C.P.
art 3s8.07] providing that conviction for sexual
assault or aggravated sexual assault is support-
able on uncorroborated testimony of victim if
victim informed any person, other than defend-
ant, of offense within six months of date of
offense and, thus, testimony that five-year-old
child informed othera of sexual activity with his
father did not corroborate child's testimony so as
to render statute inapplicable. Heckathome v.
Stfate éApp. 14 Dist.1985) 697 S.W.2d 8, review
refused.

8. Age of victim

Prerequisite that victim of sexual offense 14
years of age or older inform someone of offense
within six ‘months of offense for conviction for
sexual assault or aggravated sexual assault lo
be supportable on uncorroborated testimony of
victim did not apply to victim under 14 years of
a?e and did not preclude admission of testimon
of "outcry" by victim under age of 14. Heckat-
home v. Slate (App. 14 Dist.1985) 697 S.W.2d 8,
review refused.
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(¥&£> 1
viclmn, even if victim is child Villanueva v

Slate (App 13 Uisi lllkfil 7.3 S W 2d 244

9. Penetration o )
Testimony, of sexual assuult victim alone is
sufficient evidence of penetration to sup|Hirt run-

Art. 38.071. Testimony of child who is victim of offense

Section 1 This article applies only to a proceeding in the prosecution of anoffense
including but not limited to an offense under Chapter 21, Penal Code, as amended, or
Section 43.25, Penal Code, as amended, alleged to have been committed against a child 1J
years of age or younger, and applies only to the statements or testimony of that child
C Sec. 27,'(a) The recording of an oral statement of thechild made before the proceeding
begins is admissible into evidencejf:

TIT no attorney for either party was present when the statement wasmade;

(2) the recording is both visual and aural and is recorded on film or
other electronic means;

(3) the recording equipment was capable of making an accurate recording, the olieraior
of the equipment was competent, and the recording is accurate and has not been alienM

(4) the statement was not made in response to questioning calculated to lead the elm.!
to make a particular statement;

(5) every voice on the recording is identified;

(6) the person conducting the interview of the child in the recording is present at Ib-
proceeding and available to testify or be cross-examined by either party;

(7) the defendant or the attorney for the defendant is afforded an opportunity u> view
the recording before it is offered into evidence; and

(8) the child is available to testify.

(b) If the electronic recording of the oral statement of a child is admitted into evidence
under this section, either party may call the child to testify, and the opposing party may
cross-examine the child.

( Sec. 3 ~ The court may, on the motion of the attorney for any party, order that the
tSBQmony of the child be taken in a@ room other than the courtroom and be televised by
closed circuit equipment in the courtroom to_be viewed by the court and the finder of fact
M the proceeding. Only the attorneys for the defendant and for ‘the state, persons
necessary to operate the equipment, and any person whose presence would contribute ti-
the welfare and well-being of the child may be present in the room with the child during
his testimony. Only the attorneys may question the child. The persons uin-rating thi

equipment Bhall be confined to an adjacent room or behind a screen 0- mirror that permit.-
them to see and hear the child during his testimony, but does not pe. n't the child Uj so.

or hear them. The court shall permit the defendant to observe and bear the testimony of
the child in person, but shall ensure that the child cannot hear or see the defendant

Sec. 4. The court may, on the motion of the attorney for any party, order that th.
testimony of the child be taken outaide the courtroom and be recorded for showing in tin-
courtroom before the court and the finder of fact in the proceeding. Only those person-
permitted to be present at the taking of testimony under Section 3 of this article may !.
present during the taking of the child's testimony, and the persons operating o».
equipment shall be confined from the child's sight and hearing as provided by Secinui
The court shall permit the defendant to observe and hear the testimony of the child n.
person, but shall ensure that the child cannot hear or see the defendant. The court shall
also ensure that:

(1) the recording is both visual a-’d aural and is recorded on film or v.dcoiape or by
other electronic means;

(2) the recording equipment was capable of making an accurate recording, the operator
was competent, and the recording is accurate and is not altered;

(3) each voice on the recording is identified; and
(4) each party is afforded an opportunity to view the recording before it is shown in th-
courtroom.

videotapenr!le>
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Art. 38.071

See. 5.
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If the court orders the testimony of a child to be taken under Section 3 or 4 of

this article, the child may not be required to testify in court at the proceeding for which

the testimony was taken.

Added by Acta 1983. 68th leg., p 3828, ch. 599,

Cross Reference*
Prior statements by witness not considered

hesnﬁe{, see Rules Crim. Evidence, rule
HOI(eXIXD).

Law Review Commentaries
Changes in criminal law. Kenneth W. Sparks,
21 Houston Lawyer 20 (Oct 1983).

Does the Child Witness Videotape Statute vio-
late the confrontation clause? 17 Tex.Tech
L.Rev. 1669 (1986).

Library Reference*
Witnesses «*79(2).
CJ.S. Witnesses j 119.

Note* of Deciiloni
In general 1
Ut 8

Alteration 15

Competence 13 o
Confrontation and cross-examination 4
Counsel 16

Due process 10 _
Indictment, Information or complaint 4
Leading question* s

Oath 3

Proceedings 11
Purpose 14
Sualltyofrecordmg 18
eview 7

Stipulations 9
T|m_e_ofre,%0rd|ng 12
Validity

Videotapes 2

Waiver 17

‘A Validity

Statute providing,tar admission into evidence
of wvieoUpc recording of child sexusl assault
victim. Vernon* Ann.Texaa C.C.P. art 88.071,
I 2, did not unconatitutionally deny confronta-
tion and due process rights of defendant charged
with aggravated,ieiua) assault nf a child, where
statute gave defendant opportunity to call child
as~wilht!U. Alexander v. State (App 1| Hint
1985) 692 S.W.2d 663, review granted.

cyernon's Ann.Texaa C.C.P. art 38.071, permit-

g videotape testimony of child witneti*Tis

fednstitubonal m that it compelled detendantin
&WVUtTTEuse prosecution defendant ta forego
either his right to confrontation or his right to
remain’passive since it did not command prex-
ence of chilo'complainant a wiUiais indispens-
able to State's case, but simply provided defend-
ant a right to cslTcomplainant to testify, Long

8§ |, eff. Aug. 29, 19b3.

v, State (AfiJvJLPist.1985) 694 S.W 2d 185 re-
view granted)

Statute which precludes a child complainant-
from being required to testify in court [\Vernon's
Ann.Texaa C.C.P. art. 38.071, § 5], insofar as it
can be interpreted to allow introduction of a
videotaped interview of the complainant, allows
the complainant to testify without ever actually/
confronting the defendant face-to-face and, as
such, is unconstitutional as violative of right Id
confrontation and cross-examination. Powell VA
State (App. 5 Dist.1985) 694 S.W.2d 416, review
granted— ’ )

Statute [Vernon's Ann.Texaa C.C.P. art. 38-
°71. 8§ 2] permitting admission of child’s record-
ed statement provided, among other things, that
child is available to testify, subjects child to full
and effective cross-examination at trial, and
therefore, statute is not prima facie violative of
the Sixth Amendment's confrontation clause;
disagreeing with Long v. Stale. 694 SW.2d 185.
Tcdbert v. State (App. 1.Dist.1985) 657 S.W.23

This article is constitutional, although it may
not allow defendants contemporaneous confron-
tation of witness as guaranteed by Sixth Amend-
ment Woods v. State (App. 6 DisL1986) 718
S.w.2d 178.

1 In general

In prosecution for aggravated sexual abuse of
a child, videotape of interview with child, which
was recorded after complaint was filed but be-
fore trial, was made "before the proceeding be-
gins" within meaning of this article. Jolly v.
State (App. 14 Dist 1984) 681 S.W.2d 689, review
granted.

Since no definitions are included within Article
38.071, which controls use of a child’s videotaped
statement, word used should be construed ac-
cording to the connotative meaning of the words
within the article itself. Lawson v. State (App. 1
Dist.1985) 697 S.W.2d 803.

2. Videotapes

In prosecution for aggravated sexual abuse of
a child, videotape recording of interview of eev-
en-year-old alleged victim was not inadmissible
as hearsay, since Vernon's Ann.C.C.P. art. 38.-
071 dealing with admissibility of recorded state-
ment of child who is victim of an offense explicit
ly authorizes admission into evidence of video-
tape recordings. Jolly v. State (App. 14 Dist.
1984) 681 S.W.2d 689, review granted.

Denial of defense motion to obtain a copy of
videotaped interview with alleged child victim of
aggravated sexual assault, to have expert wit-
ness, a psychologist, view videotape along with
defense counsel, or to have expert view tape
simultaneously with jury and be excused from
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witness rule so that he could testify, wax an
abuse of discretion. Reynolds v. Dickens (App 2
Dist.1985) 685 S.W.2d 479

Record established thul videotaped testimony
of four-year-old sexual assault victim, made witli
aid of an anatomically correct doll, viewed either
in its entirely or as to specific incriminating
statements, was not rendered inadmissible by
§ 2(aX4) of Art. 38.071, which bars statements
made in response to leading queations. Alexan-
der v. State (App. 11 Dist.1985) 692 S.W 2d 563.
[review granted.

Admission of videotaped interview of victim iri
trial for aggravated sexual assault did nut vio-
late Vernon’s Ann.Texas C.C.P art. 3807).
§ 2(aX5| requiring that every voice or recording
be identified, where interviewer testified she was
only person in room with victim, where video
camera operator testified he left room, and
where voiceB complained of were mostly unintel-
ligible and had no relevance to interview, being
picked up from nearby hallway. Caldwell v
State (App. 9 Dist.1985) 696 S.W.2d 606.

Permitting employee of Department of Human
Resources who conducted videotaped interview
of six-year-old sexual assault victim lo interpret
victim’s videotaped gesticulations with doll was
not reversible error since same (acts were testi-
fied to by victim's mother. Crispen v. State
(App. 12 DisL.1986) 702 S.W.2d 753.

Where three-year-old child was nut competent
to testify in prosecution of her father for aggra-
vated sexual abuse, she was not available to
testify within meaning of Vernon’s Ann.Texas
C.C.P. art. 38.071, and thus her videotaped state-
ment was not admissible. Rhea v. Stale (App. 6
Dist.1985) 705 S.W.2d 165.

If minor victim knows what it means lo tell
the truth and understands that she has an obli-
gation to do so, she is competent lo testify, and
videotape of that testimony is admissible into
evidence if it otherwise complies with this arti
cle. Woods v. State (App. 6 Dist.1986) 713
s.w.2d 173.

3. Oath

Videotaped recording of interview with seven-
year-old child, who was alleged victim of sexual
abuse, was not inadmissible due to failure of
child to be placed under oath before recording
was made, since child was thoroughly questioned
by interviewer as to her appreciation of the truth
and what happens to persons who do not tell it
and she promised to tall truth to interviewer.
Jolly v. State (App. 14 Dist.1984) 681 S.W.2d 689.
review granted.

Fact that victim was not placed under oath
prior to videotaped interview wherein victim re-
ported alleged sexual abuse incident to police
officer was not matter for jury's consideration in
trial for aggravated Bexual abuse of a child
Newman v. State (App. 1 Dist.1985) 700 S.W.2d

307.
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Note 5

Art.

In order tu understand obligation of oath, vlol.i
ni‘cil not know the meaning of "obligation a
“oath™, obligation u> tall the truth may t.t*.
many forms, but child must recognize a reqmr*
ini-lit to toll tin- truth and know that -.tint-
ty attaches when the truth is not told Itlmm.
Slate IApp 6 Dist 19S5i 705 S.W 2d 165

Testimony of minor victim was raifficn-iii -
support convictions for aggravate d sexual <
saull of nnnur. although no formal oaifi aa-
administered  before videotaped inters.. -
Woods v State pp 6 Dist 19861 713 8 W
173

1. Indictment, information or complain!

Although one count of indictment in pro.-u.i
lior. for aggravate,l .-.esuul abuse of a child a
legod that victim was younger than 14 year-
and two other counts stated victims ag< i-
yuunger than 17 years, such allegations did mu
preclude admissibility of videotai* recording
interview with victim under Vernon f Ann | ' |
art 38.071 authorizing admission into evm-i,..
of recordings of statements by victims 12 year-
of age nr younger, since allegations in mdn |
menl were made in order lo satisfy requisite*
crime under VTC.A I’enal Code § 21 Il an.
former VT.C.A I'enal Code 8§ 21 05 and 2i !l
( se, now, VT.C.A I'enal Code § 220211 an.;
since State, in its pretrial motion for court
rule on admissibility of recording, alleged th.i*
victim was a child of seven years of age. witni.ui
contradiction from defendant. Jollv x .'tata
(App. 14 Dist.19841 681 S W.2d 689, review grant
ed

5 Leading questions

In prosecution (,.r aggravated *<-xiiul at

small percentage of leading question.* .eo- .

seven-year-old victim during videotaped
view did nut require exclusion of ,Ju-nn;, .n
lerview  Jolly v Mata* IApp 14 D.si I*e*: **
S.W.2d HS9, review granted

Videotaped statement by sewn year ol*l
leged sexual assault wcimi was not the i.r
of leading questions calculated to produce ,.u
ticular statement so as to be inadmissible under
article 38.071, § 2(a). winch provides that r* «mme
ing of oral statement of child is admissibn no
evidence if certain conditions are met, wt.en
most of leading questions pertained only to h-
tails of acta already testified to by child u. re
spouse to nnnleaihng questions.  Mall»rx
State (App. G Dist.19851699 S W 2d 946

Leading minor witness will invalidate vide.*
taped testimony only if. taken as a whole -tat*
menl is a product of leading questions W>..t-
v. Stale (App 6 Ills'. 1986) 713 S W 2d 173

Videotaped testimony of minor victim a*
whole, was nut the product of leading question*
calculated to produce a particular statemei.i
therefore, videotape was not invalidated W I-
v. Stale (App 6 Dist 1986) 713 S.W 2d 173

>



Art. 38.071
Note |

6. Confrontation and croii-examinution

Defendant charged with aggravated sexual
abuse of child could not complain on appeal that
admission of videotaped interview of victim by
child placement worker violated hia right to con-
front and cross-examine victim, where victim, a
seven-year-old child, was available at trial but
defendant chose not to call her to witness stand.
Jolly v. State (App. U Dist.1984) 681 S.W.2d 689,
review granted.

Statutory videotaped child testimony proce-
dure used in prosecution for sexual abuse of a
child, permitting complainant lo be taped in con-
versation with therapist and forbidding presence
of defendant or counsel, violated defendant's
protections under confrontation clause since it
denied him fact *j tace confrontation and cross-
examination, testimony was not under oath, and
protective, nontrial, nonadversarial setting may
have distorted complainant's credibility, al-
though jury could evaluate demeanor to extent
permitted by videotape and complainant had
sLaled she understood difference between truth
and falsehood and that a lie would get her into
trouble. Long v. Slate (App. 5 Dist.1985) 694
S.W.2d 185, review granted.

Defendant's right to call child complainant in
sexual abuse prosecution and cross-examine her
was not sufficient to obviate or rectify the con-
stitutional error in statutory procedure for video-
taped testimony which violated defendant’s right
to confrontation, although belated cross-exami-
nation can sometimes serve as an adequate sub-
stitute for confrontation, since statute guaran-
tees neither a simultaneous nor effective con-
temporaneous right to cross-examine child; dis-
agreeing with Jolly v. Stale, 681 S.W.2d 689.
Long v. State (App. 5 Dist.1985) 694 S.W.2d 185,
review granted.

Admission into evidence of videotaped testimo-
ny of rape complainant made without presence
of defendant or counsel was not violation of
defendant's right to confrontation, particularly
where complainant was subsequently called to
testify at trial; disagreeing with Long v. State,
694 SW.2d 185 (Tex.App.-Dallaa). Whittemore
v. State (App. 9 Diat.1986) 712 S.w.2d 607.

When the state offered child victim's Article
38.071 videotaped statement into evidence in
prosecution for aggravated sexual assault the
accused was entitled to cross-examine the child,
either after completion of presentation of the
statement or at the earliest practical moment
thereafter; it was error to require accused to
delay cross-examination until presentation of de-
fense evidence. Lawson v. State (App. 1 Dist.
1985) 697 S.w.2d 803.

7. Review

Defendant's objection to admissibility of video-
tape of interview with Beven-year-old alleged vic-
tim of eexual abuse on ground that child's state-
ments were made in response to leading ques-
tions was not preserved for review, since defend-
ant cited no questions in particular; however,
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Court of Appeals would elect to c'dress issue
due to fact that case was one of first impression
under Vernon’s Ann C.CP. art 38071 dealing
with admissibility o( recording of statement by
child who is victim of offense Jolly v. Stale
(App. 14 Dist.1984) 681 S.W.2d 689, review grant-
ed.

Defendant could not complain on appeal that
admission of videotaped statements of alleged
sexual abuse victim abridged defendant’s Sixth
Amendment right to confront witnesses against
him in trial for aggravated sexual abuse of a
child, where trial court explicitly made victim
available u> defense for confrontation and cross-
examination, but defendant chose not to call
victim hi the stand. Newman v. State (App. 1
Dis1.19151 700 S.w.2d 307.

8 Age

In prosecution for aggravated sexual abuse of
a child, testimony by victim’s mother that victim
waa four years old, and victim's statement on
videotape that ahe was "four," was sufficient to
establish that she waa 12 years of age or young-
er, as required by Art 38.071 for admission of
videotaped statements. Alexander v State
(App. 11 Dist.1985) 692 S.W.2d 563, review
granted.

Videotape of interview with Il-year-old com-
plainant was admissible under Vernon's Ann.
Texas C.C.P. art. 38.071, which applies in prose-
cution of offense alleged to have been committed
against a child 12 years of age or younger,
though the indictment did not allege that com-
plainant was under 12, where complainant testi-
fied that she wic 11 years old before court
admitted the videotape. Tolbert v. State (App. 1
Dist1985) 697 S.w.2d 795.

Three-year-old child did nol possess sufficient
intellect to relate transactions about which ahe
was questioned when placed under oath as a
witness, and thus waa nol competent to testify in
prosecution of her father for aggravated sexual
assault Rhea v. State (App. 6 Distl985) 705
S.w.2d 165.

There is no precise age limit which determines
competency of child witness. Rhea v. State
(App. 6 Diat.1986) 705 S.W.2d 165.

9. Stipulations

Statute requiring that an agreement to stipu-
late evidence be in writing (Vernon's Ann.Texas
C.CP. art 1.15) waa not applicable in jury cases
and, hence, was not applicable in prosecution
before jury when parties orally stipulated to
introduction of a videotaped interview of child
complainant Powell v. State (App. 5 Dist.1985)
694 S.W.2d 416, review granted.

10. Due process

Videotape statute [Vernon's Ann.Texas C.C.P.
art 38.071], as applied, may violate due process
where the procedures used do not adequately
insure fundamental fairness and therefore, in
this context the procedures used in making the
videotape of interview with child complainant
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may be reviewed to determine whether the evi
dence is sufficiently reliable to comport with
admission of the videotape. Tolbert v State
(App. 1 Dist.1985) 697 S.W.2d 795

11.  Proceedings

The term "proceeding,” as used ,n Vernon's
Ann.Texas C.C.P. art. 38.071. § 2(a), pertaining
to admissibility of videotaped interview with vic-
tim 12 years of age or younger, made before the
proceeding begins, encompasses the entire legal
process from the initiation of the “criminal ac-
tion"; declining to follow Jollt/ ». State, 681
S.W.2d 689. Lawson v. State (App. 1 Dist.1985)
697 S.W.2d 799

Term "proceeding.” in statute controlling use
of a child's videotaped statement, encompasses
entire legal process from initiation of the “crinu
nal action"; declining to follow Jolly i State.
681 S.w.2d 689. Lawson v. State (App 1 Dist
1985) 697 S.wW.2d 803.

12. Time of recording

Trial court erred in admitting videotaped state-
ment of child victim which was made under
procedures of Vernon's Ann.Texas C.CP. ari.
38.071, 8§ 2(a), which applies to recordings made
before proceeding begins, where the videotape
waa made only after defendant was charged in
the case. Lawson v. Slate (App. 1 Dist.1985) 697
S.W.2d 799.

Requirement of Article 38.071, which controls
use of a child's videotaped statement, that re-
cording be made before the “proceeding™ begins
waa not satisfied where child's videotaped state-
ment was made 61 days after commencement of
aggravated sexual assault proceeding, i.e.. 51
days after defendant's arrest. Lawson v. Stale
(App. 1 Dish1985) 697 S.w.2d 803.

Under article 38.071, which provides that re-
cording of oral statement of child made before
proceeding begins is admissible, the language
"before the proceeding begins” refers to begin-
ning of trial, and thus, videotaped statement of
child made after complaint waa filed but before
trial satisfied such statutory requirement Mal-
lory v. State (App. 6 Dist.1985) 699 S.W.2d 946.

13. Competence

Competency requirements of Article 38.06 ap-
ply to Article 38.071, which controls use of a
child's videotaped statement, and, hence, a wit-
ness making a videotaped statement must be
competent to testify, both at time of making the
videotape tnd at time of trial. Lawson v. State
(App. 1 Dist.1985) 697 S.W.2d 803

Art. 38.072.
Sec. 1.

Art. 3S.1

14, Nurpu»e

Sections one and two of Arlidt ml »
controls use of a child's vuleouiped i.iii-m.
were intended as a statutury inrth » to tn
a videotaped statement of a childa- .0 io- -
tory aid and to allow the statement to i-i
evidence if the statutory prerequi.Mt.- in-
plied with Lawson v Suite 1App | Dm |
697 S.W 2d 803.

15.  Alteration

Fact that second videotape of sutcmeM
seven-year-old alleged sexual assault ' n'tin.
made by interviewer in order upL
statutory predicates not satisfied m t.r i tup.
not constitute an alteration of the
tion of requirement, under arte » >
§ 2taH3l, that, in order to lie adnus-il-.e n
ing of oral statement of child in.-' i-t
been altered Mallorv v State (Apt ' I‘»t
699 S.W 2d 946

16. Counsel

Fact that defendant was nm r.,r
counsel at lime of videnUgied niters U'A YA
victim reported alleged incident ! -» XtLil 1
to police officer did nol preciuj. ..ill-tvs.
videotaped testimony in trial | m aggr t\ >
ual abuse -if a child where Jefrt. Lif" *»
b-en charged or arrested and wa- t, *.1 ¢
custodial interrogation at tinn- *f no
taped interview Newmai v M..v i
1985) 700 S W 2d 307

17. WBIver

Defendant waived his objection
constitutionally questionable si.e 'm
§ 2. which authorizes admission ¢!
oral statement by child victim -n
violation of right to ronfrontatu o) f.
object at Inal, where defense <nul.std
lively volunteered that he had wen Uke
no objections, indicating that di- i-.. = Li
ject was a tactical decision, and *b. . ;I
no long-established practice sanrtii I 1.
that would have made objection to  n.ti
ity of statute, which was subs--,
unconstitutional, either novel nr
wood V. State (App 5 Dist ItIMu To
review refused.

18. Quality of recording

No harm could be shown u. trm.
cise of discretion to admit videot....
of rapt- complainant, challeng-
intelligible and garbled where
sequentlv lestified before jur.
State IApp 9 Disl Ii*i 7(2 - A

lleurBoy Btutement of child abuse victim
This article applies to a proceeding in the prosecution of an ..i."-i

of the following provisions of the Penal Code, if committed aguin.it u <in m

or younger:

(1) Chapter 21 (Sexual Offenses) or 22 (Assaultive (Hfensesi

(2) Section 25.02 (Incest);

11



Art. 38.072

(3) Section 25.06 (Solicitation of n Child,

Legislature, Regular Session, 1977); or
(4) Section 43.25 (Sexual Performance by

Sec. 2.
that:

CODE OF CRIMINAL PROCEDURE
added by Chapter 413, Acta of the G5th

a Child).

(a) This article applies only to statements that describe the alleged offense
b

(1) were made by the child against whom the offense waa allegedly committed; and

(2) were made to the first person, 18 years
whom the child made a statement about the

of age or older, other than the defendant, to
offense.

(b) A statement that meets the requirements of Subsection (a) of this article is nol

inadmissible because of the hearsay rule if:

(1) on or before the 14th day before the date the proceeding begins, the party intending

to offer the statement:

(A) notifies the adverse party of its intention to do so;
(B) provides the adverse party with the name of the witness through whom it intends to

offer the statement; and

(C) provides the adverse party with a written summary of the statement;

(2) the trial court finds, in a hearing cond

ucted outside the presence of the jury, that

the statement is reliable based on the time, content, and circumstances of the statement;

and

(3) the child testifies or is available to testify at the proceeding in court or in any other

manner provided by law.

Addes by Act* 1985, soth Leg., ch. 590, } 1 eff. Sept. 1, 1985.

Art 38.08.
Note* of Dtclilont

4. Procedure generally

When a defendant takes aland a* witness he
waives his right to silence and is subject to same
rules a* any other witness. Bridges v. State
EApp._lQSl)_GM S.W.2d 718, review refused, cer-
iorari denied 102 S.Ct 2304, 456 U.S. 1010, 73

d.2d 1306.

When defendant takes stand, he is treated in
every respect a* any other witness except where
some statute forbids certain matters to be used
against him, such a* under this article his failure
10 tesh%_at former hearing. Ricondo v. State
(App. 4 Dist 1983) 657 S.W.2d 439.

20. Examination of defendant generally

~ Right of self-incrimination does not end with
jury finding defendant gunty. Brown v. State
(Cr.App.1981) 617 S.W .20 234.

22, Scope of croaa-examInatlon

As at guilt-innocence stage of trial, if defend-
ant exercise* hit right to testify at punishment
hearing, he is subject to same rules governing
examination and crosi-examinalon as any other
witness; he may be contradicted, impeached, dis-
credited, attacked, sustained, bolstered up, made
to ?we evidence against himself, cross-examined
as fo new matter, and treated in every respect as
any other witness testifying, except where there
are overriding constitutional or s atutory prohi-
bitions ~ Brown v. State (CrApp.1981) 617
s W 2d 234,
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[710] [790] [770] Defendant may testify

36. Matters raised by defendant, cron*
examination

Prosecutor's question to defendant on cross-
examination which asked what grevented_defend-
ant from telling magistrate at bond hearing that
defendant had nothing to do with crime was not
impermissible comment on defendant's assertion
of right to remain silent where defendant on
direct examination had specifically complained of
ﬁnor lack of opportunity, to tellhis version of

ow offense occurred. Ricondo v. State (App. 4
Dist.1983) 657 S.W.2d 439.

99. Counsel's reference to failure to testify—
In general

“Comment on failure of accused to testify on
his own behalf is a contravention of federal
constitutional guarantee against self-incrimina-
tion contained ‘in the Sixth Amendment, made
applicable to the states by the Fourteenth
Amendment Stafford v. State (Cr.App.1978)
578 S.W.2d 394,

_In order for comment made by prosecution to
violate this article language used when viewed
from standpoint of jury must make the inference
that comment has reférence to defendant's fail-
ure to testify a necessary one. ld.

Failure of accused to testify on his own behalf
tc_annot be made subject of comment by prosecu-
ion.

Before an argument of prosecution will consti-
tute comment on failure of accused to testify,
Ian_gua?e used must be looked to from stand-
point of jury, and implication that language used

CODE OF CRIMINAL PROCEDURE

had reference Lo accused must be necessary one.
Campos v. State (Cr.App.1979) 589 S.W.2d 424

In order to constitute prohibited comment on
an accused's failure to tesuf{y, implication that
Ian%uage used had reference o accused's, failure
to testify must be a necessary one, it is not
sufficient that language might be construed as
implied ur indirect allusion ‘thereto  Rogers v.
Stale (Cr.App.1980) 598 S.W.2d 258.

_ Prosecutor's argument, when taken in context
in which it waa made, merely indicated that
Prosecutor was making reasonable deductions
rom the evidence as to defendant’s intent, and
thus argument did not constitute prohibited com-
ment on defendant's failure to testify. Id.

Indirect. comment by prosecutor that labels
certain evidence as unconlrovcrlcd. unrefuted or
uncontradicted ia impermissible comment on de
fendanl's failure to testify if only defendant
could offer the rebutting” evidence Todd v
State (Cr.App. 1980) 598 S.W.2d 286.

In order lo constitute |mP_erm|_SS|bI_e comment
on accused's failure to testify, implication that
language used by the prosecutor had reference
to such failure must be a necessary one; it is not
sufficient that language, m|%ht hé construed as
implied or indirect allusion to accused's invoca-
tion of Fifth Amendment right to silence. Id.

This article prohibited comment on defendant’s
failure to testify at pretrial hearm%s about ex-
culpatory matters to which he testified at trial,
even though he testified at pretrial hearings
about other matters. Franklin v. State (Cr.App.
1978) 606 S.W.2d 818, appeal after remand 693
S.W .2d 420, certiorari denied 106 S.Ct. 1238, 99
LEd.2d 346.

Fifth Amendment guarantees an accused right
to remain silent during hi* trial and prevents
prosecution from commenting on defendant's ex-
ercise of that nght Willi “s v. Stale (Cr.App
1980) 607 S.W.2d 677.

Defendant in criminal action ahall be permitted
to testify in hi* own behalf, but failure of ac-
cused to testify at his trial, at guilt-innocence
atage, shall not'be taken os circumstance against
him nor ahall it be alluded to or commented on
by counsel in cause. Brown v. State (CrApp
1981) 617 S.W.2d 234

In order to constitute violation of this article,
Ianguaﬁe must be either manifestly intended, or
of such a character that jury would naturally
and necessarily take it to be a comment on the
defendant™ fdilure to testify. Angel v. State
(Cr.App.1982) 627 S.W.2d 424,

Insanity defense does not permit Btale to im-
ply durmg argument that if defendant is truly
innocent he would not remain silent. Id.

_ Failure of accused to testify may not be sub-
ject of comment by prosecution. Barber v. State
E/_-\pp._l981) 628 S.W.2d 104, review refused, cer

jorari denied 103 S.Ct. 164, 459 U.S. 874, 74

L.Ed.2d 136.

Art. 38.0S

Note 99

Comment by prosecution on failure of accuse,!
to testify violates both privilege against selfin
crimination and specific inundate of code of crm,
inal procedure that failure of any defendant t,
testify shall hut lie Uiken as circumsLui, «
against him nor lie alluded to or commented m
by counsel Id

A prosecutor's argument is not improper ref
erence to defendant's failure lo testify unless n
must necessarily be so considered when viewed
from standpoint of jury Thomas v Stale IApp
19811 029 S W.2d 112. affirmed 638 S W 2il I* 1|

It is basic and fundamental constitutions! ami
statutory law that failure of an accused to lest,
fy during his trial may nol be subject of direct .-r
indirect comment by prosecuting attorney durmec
his final jury argument Garrett v. Stale n'r
App. 19821 632 S W 2d 350

In determining whether the Stall's argum, i
constitutes improper comment on drlemlui -
failure lo testify, reviewing court must .
statement from the standpoint of the jur.
conclude that the language was either manif*-'
ly intended, or of such character ih.u tin- ,,r
would naturally and necessarily take ii to i« .
comment on defendant's failure to testify. tin
language must be more than an implied
indirect allusion to defei '3nl'a silence  Browi.
v. State (App 19821 639 a.W 2d 505. review re-
fused.

In considering whether the prosecution cm
mented nn the failure of the accused lo tosiift
the language used must be looked at from tin
standpoint of the jury, and the implication 'I,.,
the language used had reference i< the .-
cuscd’s failure to testify must be a necessary
one Green v Slate IApp.1982) 640 S M 2d f*4.

In considering whether the prosecution con
mented on the failure of the accused to testify
test is whether language used was manifestly
intended or was of «uch character that the ,or
would naturally and necessarily take it t
comment on the accused's failure to u-siif;. l:

Prosecution cannot comment on the failure of
an accused lo testif) Id

In order to violate right against self-mcnmm.i
tion under U.S.C.A Const.Amend. 5 or this arx,
cle prohibiting comment on defendants faiu.r,
to testify, prosecutor's language, when vn-we>:
from jury standpoint, must be manifestly intend
ed or of such character that jury would neo-ss.ir
ily and naturally take it as comment on acetis.-.l
failure to testify; it is not sufficient that lu
guage might be construed as implied or ind.r,-.
allusion Banks v State (Cr App 19"2i e!
S.W.2d 129, certiorari denied 104 S.Ct 25t I*:
US 904. 78 I. Ed 2d 244

Comment on accused’s failure to tesi.iy =
crouches upon protection accorded hy | -1 i
Const.Amend 5, made applicable to si.,!,
virtue of USCA Const Amend U win) d-
violates both Const Art 1, § 10, ami the
Martinez v. State (App 1982) 644 S 2d



Sec. 12.45.048. Exclusion of public from trial during testimony
by young victim of sexual offense, (ai After notice to the defendant,
the state may apply to the court for an order excluding the public from
the courtroom during the testimony ofa child who is the alleged victim
ofa violation of AS 11.41.410 — 11.41.455 The order shall be granted
if the court finds that the child is 16 years of age or younger at the time
of the trial.

(b) If the public is excluded from the trial under (a)ofthis section,
the testimony given during the time the public is excluded shall be
available to the public upon requestwithin areasonable time sufficient
to allow preparation of a tape recording or transcript ofthe testimony.

(c) In this section "public" means all persons except

(1) the judge presiding over the trial;

(2) the members of the jury;

(3) the defendant and the attorney and an investigator for the defen-
dant;

(4) the prosecuting attorney and an investigating officer for the
state;

(5) the parents or legal guardians of the child;

(6) a guardian ad litem or attorney for the child;

(7) in the discretion of the court, an adult for whom the child has
developed a significant emotional attachment who can provide emo-
tional support for the child while the child testifies;

(8) court personnel, including those essential for taking the testi-
mony. (§ 2 ch 67 SLA 1982)
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crime.*s He or she may be found incompetent to testify,’* or upon
testifying may be unable to recall crucial detailsl0 or to relate them
lo the jury.ll Children are easily confused by cross-examination.®
They are reluctant witnesseslband sometimes recant, disclaiming prior
testimony to absolve an assailant who is often a relative or family
friend.14 And parents sometimes decline to press charges rather than
subject their abused child to the orcieal of extended litigation requiring
endless repetition of a painful and best-forgotten episode. b

3 See Stevens & Berliner, Special Techniques for Child Witnesses, in The Sexcal Victi-
mology of Youth 246, 248 (L. Schultz ed. 1950I.

" See infra p. 818.

0See A. Yar.mey, The Psychology of Eyewitness Testimony 204-05 (19791 (arguing
that children possess inferior long-term and short-term memories). Memory is an important
factor given the span of time separating the alleged abusive incident from trial. See Stevens &
Berliner, supra note 8, at 248 (noting that average time for adjudication of child sex abuse cases
in Seattle is six months). But see Melton, Children's Competency To Testify, s Law & Hum.
Behav., Sprine 1981, at 73, 76-77 (citing studies showing that children remember specific facts
as well as adults do).

1 "A four-year-old doesn't know dates. You're lucky if you can get ‘around Christmas’ or
‘around my birthday.” Ten ‘I don't knows" or 'z don't remembers' in a row make the child sound
as though he or she doesn't know what he's talking about." N.Y. Times, Sept. 23, 1084, § 4.
at8, col. 1(quoting Linda Fairstein, chief of the sex crimes prosecution unit of the New York
County District Attorney's Office).

12 At the trial of Robert and Lois Bentz, accused of participating with 22 other adults and
one teenager in two child sex abuse rings in the small town of Jordan, Minnesota, "(t]he defense
(earn relied on traditional courtroom tactics to shake the children's stories and weaken their
credibility with the jury. They hadgered them in an effort to confuse them about dates and
places. They accused them of lying and leaped onto the least inconsistency." The Bcnlzes were
acquitted on all counts. N.Y. Times, Sept. 23, 1084, 54, at 8. col. t. All charges against
other defendants were subsequently dropped. N.Y. Times, Oct. 16, 1984, at Aid, col. 1 Some
of the former defendants have formed a -lulionwide group called Victims Of Child Abuse Laws
(VOCAL) and have filed suits against the county and the county ullnrney for damages exceeding
$150 million. L.A. Times, Dec. 29, 1984, at 1 col. 4, pi. I, 27, col. 4.

13 At the Bentz trial, see supra note 12, all six djjld witnesses, aged six to twelve, “ seemed
reluctant and embarrassed to speak about what they said hud occurred. They had to be coaxed
into describing sex acts. They often wept." N.Y. Times, Sept. 3, 1984, at io, col. 1

14

When the family denies that incest has occurred and tries to get their child to reverse
his or her statements to the police and others, the pressure on the child victims of incest
becomes enormous. ... In many instances, the family pressure becomes loo strong for
the child to bear and before a court proceeding occurs, the incest victim capitulates to
the pressure and denies that any sexual relations ever occurred . ... It must be
emphasized that in incest cases, there is fre;iuently a bond of affection that exists between
the child and the incest partner. The child, therefore, experiences ambivalence in that
he or she does noi want the parent punished, but rather wishes only that the sexual
relations be discontinued.
E. Weiss & R. Berg, Child Victims of Sexual Assault: Impact of Court Procedures 10-12 (paper
presented ai 1980 annual meeting of the American Academy of Child Psychiatry).
0f 583 cases of child sex abuse examined in one survey, the offender was a family member
in 4756 of the cases, othe ise an acquaintance of the child in 42%, and a stranger in only 8%.
See Conte & Berliner. ‘buse of Children: Implications for Practice, J. Contemp. Soc.
work 601, 603 (198

13§ N0 probu cases where we have lost victims when the parents have said
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to be confronted with the witnesses against him."lIs The Supreme
Court has defined standards, examined in Part | below, that limit the
admission of out-of-court statements against criminal defendants. The
drafting of hearsay and videotaping statutes and the review they have

encountered in state courts, considered in Part Il, reflect concern for
these standards. Nevertheless, as argued in Part Ill, current hearsay
and videotaping statutes fail to meet constitutional demands. The

hearsay statutes create too loose a test for finding the ci.ild “unavail-
able” to testify and thus deprive the defendant in many cases of any
chance to cross-examine his accuser. Moreover, the statutes provide
the trial judge too little guidance in weighing the sufficiency of evi-
dence offered to corroborate the child’s out-of-court statements. The
videotaping statutes grant the prosecutor advantages and options not
enjoyed in other trials and fail to set any standards regarding the
technical quality of the videotapes. These problems, however, are not
intractable. An integrated legislative scheme like the one proposed in
Part IV could remedy the constitutional shortcomings of present hear-
say and videotaping statutes while achieving those statutes’ important
aims: buttressing the state’s case in child sex abuse prosecutions and
protecting the child from further victimization, this time by the ju-
dicial process.

I. Limitations Placed by the Confrontation Clause

on the Admission of Hearsay

Both hearsay and videotaping statutes permit the admission at
trial of “hearsay” evidence- out-of-court statements offered to prove
the truth of the matter asserted.19 If literally applied, the sixth amend-
ment’s guarantee of confrontation would bar the admission of all
hearsay evidence unless the out-of-comt declarant testified at trial.20
Such a literal view would prevent the mother of a sexually abused
child from repeating in court the child’ first, unrehearsed account of
the abusive act. Even the child’s videotaped testimony, given under
oath and subject to cross-examination, would be barred as inadmis-
sible hearsay.2l But courts have never interpreted the confrontation
clause to exclude all out-of-court statements.22 As the Supreme Court
ruled in 1895 in Mattox v. United Stales,23 the general prohibition of

18 u.s. CONST, amend. VI. In Pointer V. Texas. 350 U.S. 400 (1965), the federal right of
confrontation was made. binding_on the states. See id. at 403.
._.19See Fed. R. Evid. 8oi(c>. ">s

10 Ohio v. Roberts,"448 U.S. 36, 63 (1980) (citing Mattox V. United States. 156 U.S. J37,
Jaz (1895)).

n See id. at s (holding that, even in cases where prior cross-examination has occurred,
testimony may be admitted on'.v under the constraints applicable to other hearsay statements).

¥ Id. at 63.

\]\] <56 U.S. 437 "S95).
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adequate “indicia of reliability.”35 The state can demonstrate relia-
bility by showing either that the evidence falls within a “firmly rooted"
hearsay exception ™ or that it bears “particularized guarantees of trust-
worthiness."37

Il. Compatibility of Hearsay and Videotaping Statutes
WITH THE CONFRONTATION CLAUSE:

Legislative Drafting and Judicial Review

A. Hearsav Statutes

At least seven states have enacted hearsay statutes since 1982.38
The language of the Washington statute, the model for all but one of
the others,39 reflects a genuine attentiveness to the guidelines estab-

lished in Roberts".

A statement made by a child when under the age of ten describing
any act of sexual contact performed with or on the child by another,
not otherwise admissible by statute or court rule, is admissible in

evidence in criminal proceedings ... if:
(1) The court finds, in a hearing conducted outside the presence of

j the jury that the time, content, and circumstances of the statement

provide sufficient indicia of reliability; and
(2) The child either:
(a) Testifies at the proceedings; or

5 Roberts. 44S U.S. at 66.
>h Id. The statements uf child victims in sex abuse cases have often been admitted under

certain traditional exception." lo the Hearsay rule. Set Note, /I Comprehensive Approach to
Clnhl Hearsay Statements in Sex Abuse Cases. 83 Colum. L. Rev. 1745, 175.1-63 (1483). Must
commonly employed is the "spontaneous exclamation” or "excited utterance" exception, which
allows admission of statements made by a person still under the stress of excitement caused by
a startling event. Recognising that children often delay in reporting instances of sex abuse,
many state courts have extended the allowable lime lapse in cases of child sex abuse, admitting
statements made several hours or even days after the event. See, e.g., State v. Noble, 342 So.
id 170, 173-73 (La. tQ77k Smith v. Stale. 6 Md. App. 581, 586-88. 353 A..d 377, 380-81
11960). Besides straining th; rationale of the excited utterance exception, such extensions still
exclude many statements made by children weeks or months later.

,7 Roberts, 448 U.S. at 66.
J! see Colo. Rev. Stat. 8 13-35-139 (Supp. 1984) (enacted 1983); Ind. Code Ann. § 35-

37-4-6 (Burns Supp. 1984) (enacted 1984l; Kan. Stat. Ann. § 60-460(dd) (1983) (enacted 1983);
! Act of Apr. 76, 1984, ch. 588, § 4, 1984 Minn. Sess. Law Serv. 415-16 (West) (to be codified
m ai Minn. Stat. 5595.0:13)); S.D. Codified Laws Ann. § 19-16-38 (Supp. 1984) (enacted
1 19841, Utah Code Ann. 576-5-411 (Supp. 1983) (enacted 1983); Wash. Rev. Code Ann.
j 8§9A.44.130 (Supp. 19S4) (enacted tqSa).
j For analyses of particular hearsay statutes, see McNeil. The Admissibility of Child I'ictnn
s Hearsay in Kansas: 1 Defense Perspective, 33 WashuL'RN L.J 365 (1984). and Note. Sexual
j Ibitse of Children — Washington's .Vew Hearsay Exception, 58 Wash. L. Rev. 813 (1983).

19 Only the Kansas statute differs substantially. It applies only if the child victim is not
available to testify at trial, and it applies to any crime in which the victim is a child. See Kan.-

5tat. Ann. 560-460(dd) UgSj).
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Till-; TESTIMONY OF CHILD \ 1ICIIMS 1.\ SI X \HLs|
PHOSHCLTIOtNS; TWO LLCISLATIN 1 TANO\N \TIO\s

One in live females and one in eleven males are sexually victimi/oi
as children.l Such troubling statistics have grown all too familiar &
local and national media have focused attention on the problem m
child sex abuse.-> The McMartin Preschool ;candal; and other- that
followed4 have quickened public sensitivity to the issue and stimulate!
legislative activity in slatehouses across the country. Many stale l&*
islatures have acted with remarkable swiftness to stiffen penalties fur
child sex abuse.b But the effectiveness of stiffer pcnullitft is limited
by strikingly low conviction rates for alleged child sex abusers." Mam
cases go unreported,’/ and those that are reported prove exceptionall;,
difficult to prosecute. The child is usually the only witness to the

lsee D. Finkelhor. Sexually Victimized Children |.; <l070* tiitmg .-urvev n-iili-i

1 See, e.g.. Studies Find Sexual Abuse Of Children Is Widespread. N.Y. Time#. My ii
iqSj, at Ct, col. i; Child Sexual Abuse: What Your Children Should Know (PBS Sept. ivi
(television procram produced by WTTW, Chicago; Silent Shame: The Sexual Abuse of Childi-e
(NBC Auk. ipS-tl (television program).

Lln September 1983, charges of sexual abuse were leveled al an employee of die Yireim.i
Me.Marlin Preschool in Manhattan Beach. California. Six other employee# were later arna,.;
and iharped with 208 counts of child molestation and conspiraiy involving 4: children '
Nat’l. L.J.. Sept. to, 11)84. > I. col. 1 Alleged victims have lestilied that the delenil.ir'
mutilated small animals as a warning to the children not to tell about the sexual acts. SeeS'Y
Times, Feb. 1. 1985, at 2:, col. 1. Spectators and reporters viewed the leslimony via rl»-0l
circuit television. See N.Y. Times, Jan. 23, 1985, at Ay, col 1

4See Buston Herald. Sept. 14, 1984, at t. col. 1. 4. col. 1 (reporting arrest# of staff nteniUr
of day-carc centers in Malden, Massachusetts, and the Bronx on suspicion of child sex ahwei

Federal legislation passed in 1984 calls for FBI and local background checks of chilil-carc
operators, teachers, and employees. See Comprehensive Crime Control Act of 1984. Puli I.
No. 98-473, 8 40KCH2HA). 98 Slat. 1837. 1196.

5See, e.g., Colo. Rev. Stat 8 18-3-405 (Supp. 1984) (amended in 19K3 to increase frm
four lo eight years the maximum penalty for sexual assault on a child by a per-on in Liimitem
of trust, see Act of June 15, 1983, ch. 197, li j, 1983 Colo. Sess. Laws (195I.

6 In a study of 250 cases of child sex abuse reported to New York City protective -vrum
in 1966 and 1967, there were 173 arrests, 53 convictions, and 23 offenders sentenced to pri-n
(Fifteen cases were still pending when the study was published, and information iva-
available on the disposition of eight cases.) See V. De Francis. Protectino THE ( HM
Victim ok Sex Crimes Committed by Adults 26, 190 119691. lint see Bureau of Jiin<
Statistics, U.S. Dep't of Justice, Tracking Offenders: The Child Victim 1. : (19841 diillcnr.
citing "initial data" from six stales showing that about one-half of all those arrested on charz-i
of sexually abusing children arc convicted, compared to one-third of all felony arrester#).

7In two out of three cases, the child never reports the abusive act. See D FINKELit™
supra note 1, at 106 (citing survey results). Yet reports of chi'd sex abuse have increased (itc'i
since 1976. exceeding 56,000 cases annually in 1982. See Boston Globe. Nov. 26. 1984. 1141

col. 3.
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crime.s He or she may be found incompetent to testify," or upon
testifying may be unable to recall crucial detailsl0 or to relate them
to the jury.ll Children are easily confused by cross-examination.¥
They are reluctant witnessesl3 and sometimes recant, disclaiming prior
testimony to absolve an assailant who is often a relative or family
friend.14 And parents sometimes decline to press charges rather than
subject their abused child to the ordeal of extended litigation requiring
endless repetition of a painful and best-forgotten episode. 5

s See Stevens & Berliner, Special Techniques for Child Witnesses, in The Sexcal Victi-
mology of Youth 446, 248 (L Schultz ed. 1980)

0 See infra p. 818.

10see A. Yar.mey, The Psychology of Eyewitness Testimony 204-05 (19791 (arguing
(hat children possess inferior long-term and short-term memories). Memory is an important
factor given the span of time separating the alleged abusive incident from trial. See Stevens &
Berliner, supra note 8, at 248 (noting that average time for adjudication of child sex abuse cases
in Seattle is six months). But see Melton, Children's Competency To Testify, 3 Law & HUM.
Behav., Spring 1981, at 73, 76-77 (citing studies showing that children remember specific facts
as well as adults do).

1 "A four-year-old doesn't know dates. You're lucky if you can gel ‘around Christmas' or
‘around my birthday." Ten ‘I don't knows' or i don't remembers' in a row make the child sound
as though he or she doesn’t know what he's talking about." N.Y. Times, Sept. 23, 1984, S4,
at 8, col. 1(quoting Linda Fai. ttein, cnief of the sex crimes prosecution unit of the New York
County District Attorney's Office).

12 At the trial of Robert and Lois Bentz, accused of participating with 22 other adults and
one teenager in two child sex abuse rings in the small town of Jordan, Minnesota. "(t|he defense
team relied on traditional courtroom tactics lo shake the children’s stories and weaken their
credibility with the jury. They badgered them in an effort to confuse them about dates and
places. They accused them of lying and leaped onto the least inconsistency.” The Bentzes were
acquitted on all counts. N.Y. Times, Sept. 23, 1984, 54, at 8, col. t. All charges against
other defendants were subsequently dropped. N.Y. Times. Oct. 16, 1984, at A18, col. 1. Some
of the former defendants have formed a nationwide group called Victims Of Child Abuse Laws
(VOCAL) and have filed suits against the county and (he county altorney for damages exceeding
$150 million. L.A. Times, Dec. 29, 1984, at 1, col. 4, pt. I. 27, col. 4.

IJ At the Bentz trial, see supra note 12, all six cljild witnesses, aged six to twelve, *seemed
reluctant and embarrassed to speak about what they said had occurred. They had to be coaxed
into describing sex acts. They often epl." N.Y. Times, Sept. 3, 1984, at to, col. 1

14

When the family denies that incest has occurred and tries to %et their child to reverse

his or her statements to the police and others, the pressure on the child victims of incest

becomes enormous. ... In many instances, the family pressure becomes too strong for
the child to bear and before a court proceeding occurs, the incest victim caPnuIates to
the pressure and denies that any sexual relations ever occurred . ... It must be
emphasized that in incest cases, there is frequently a bond of affection that exists between
the child and the incest partner. The child, therefore, experiences ambivalence in that
he or she does not want the parent punished, but rather wishes only that the sexual
relations be discontinued.

E. Weiss & R. Berg, Child Victims of Sexual Assault: Impact of Court Procedures 10-12 (paper

presented at 1980 annual meeting of the American Academy of Child Psychiatry).

0f s83 cases of child sex abuse examined in one survey, the offender was a family member
in 47% of the cases, otherwise an acquaintance of the child in 42%, and a stranger in only 8%.
see Conte & Berliner, Sexual Abuse of Children: Implications for Practice, J. Contemp. Sue.

Work 601, 603 (1981). o )
5 "It's no problem listing cases where we have lost victims when the parents have said
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Faced '-villi growing public awareness of the tlifficuilirs of pro.-e-
rutinjr child sex abuse cases, state legislatures have acted to “rcnetltni
the prosecutor's band while easing the burden that the judicial sy.-teiti
places on the child victim. States have broadened their definitions <«
child sex abuse, extended statutes of limitations, and eased various
rules of procedure and evidence.10 Two legislative innovations, child
hearsay statutes and videotaping statutes._haye been most prominent
The hearsay statutes create a’speciaf exception to the hearsay rule for
statements made by child victims of sex abuse, enabling the child.-,
mother or doctor, for instance, to repeat in court the child’s description
of the abusive acts. The videotaping, statutes allow the child's tc-fi-
monv to be preserved on videotape for_.preseotation. lLoJhejury aj_
trial, thus sparing the child repeated appearances in court and per-
mitting the child to withdraw quickly from the judicial process. Roth
hearsay and videotaping statutes have proved highly popular in state
legislatures, typically winning rapid, bipartisan approval.ll Their
emotional appeal demands that they be closely scrutinized for possible
infringements of defendants’ constitutional rights. Political passion
often obscures the reality that as the offcnsivcencss of the crime in-
creases, so too do prosecutorial zeal, the ignominy of conviction, and
the need to guard against wrongful prosecution.

Both hearsay and videotaping statutes may deprive defendants nf
the opportunity to confront their accusers face to face before a jury.
Arguably c,'ch statutes violate the sixth amendment's guarantee that
"[i]n all criminal prosecutions, the accused shall enjoy the right . ..

..., 'You do what you want to, but I'm taking my kid out of the system." Telephone
interview with John l.y*h. legislative advocate for the Los Ancelcs County District Attorney i
Office (Sept. 13, 19X4).

Many observer* have described the ordeal that confronts child >ex ahu«e victims in the
criminal justice system. see. e.g., Parker. The Rights of Child IVitnetses: Is the Conn |
Rrolrrlor or Prrpriralurf, 17 New Enc. L. Rev. 64,1, 647-56 (1957); The Jeopardy nf Childrrn
on the stand, N.Y. Times. Sept. 73. 1984. S4. at S. col. L

"s See. €.0.. Actof Sept. 75. 1084. ch. 1474, S t. 1984 Cal. Lceis. Serv. saa (wish ui>fe
codified at car. evid. code $ 767(b)) (allows leading questions to be asked of child wilne-,-".
Wash. Rev Code Ann. 41 9A.64.070. 9A.04.0S0 (Supp. 1984) (amended in 1987 1o exp.m!
statutory definition of incest and to extend the statute of limitations for child sex abu.-e Je-«-
cutions. \re Act of Apr. 1. 1987, ch. 179, oS 1. 3. 1057 Wash. Laws ss9-601; WiS Stat Amn
SS 950.055(4)131 971105 (West Supp 1Qes) (enacted in 1984 to require that h->al prounl.:-;-
be conducted in language children can understand and that courts and prosecutors ensure 1
speedy .rial lo minimi/.e the time the child spends in the court system, siv Act of Apr th, |.,§j
Act 197. Si) 5, 7. 1984 Wis. Lcitis. Serv. 1786 (Wcstp.

11 The Wushinclnn hearsay statute, for example, passed the state hou-c of rcpresentutiw
93 t0 0. wasn. Htit'SK J.. Mar. 5. 1987, at 711. and the stale senate 4; to L wasn Sena:'
J.. Mar. 8. ii)8j. at 1365. L'nited Stales Senator Paula Hawkins has introduced federal lec
lalion that would further enhance the political popularity of videotaping and hcar-ay atu
hy creatine financial incentive* lor stale* lo enact them Sir ('hildien™ JiiM«c Ail. S 1"
99111 Cone.. i*t Ses* 11985
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to be confronted with the witnesses against him."I* The Supreme
Court has defined standards, examined in Part | below, that limit the
admission of out-of-court statements against criminal defendants. The
drafting of hearsay and videotaping statutes and the review they have
encountered in state courts, considered in Part 11, reflect concern for
there standards. Nevertheless, as argued in Part 111, current hearsay
and videotaping statutes fail to meet constitutional demands. The
hearsay statutes create too loose a test for finding the child “unavail-

m able" to testify and thus deprive the defendant in many cases of any

|

chance to cross-examine his accuser. Moreover, the statutes provide
the trial judge too little guidance in weighing the sufficiency of evi-
dence offered to corroborate the child’s out-of-court statements. The
videotaping statutes grant the prosecutor advantages and options not
enjoyed in other trials and fail to set any standards regarding the
technical quality of the videotapes. These problems, however, are not
intractable. An integrated legislative scheme like the one proposed in
Part 1V could remedy the constitutional shortcomings of present hear-
say and videotaping statutes while achieving those statutes’ important
aims: buttressing the state’ case in child sex abuse prosecutions and
protecting the child from further victimization, this time by the ju-
dicial process.

I. Limitations Placed by the Confrontation Clause

on the Admission of Hearsay

Both hearsay and videotaping statutes permit the admission at
trial of “hearsay” evidence: out-of-court statements offered to prove
the truth of the matter asserted.19 If literally applied, the sixth amend-
ment’s guarantee of confrontation would bar the admission of all
hearsay evidence unless the out-of-comt declarant testified at trial.20
Such a literal view would prevent the mother of a sexually abused
child from repeating in court the child’s first, unrehearsed account of
the abusive act. Even the child’s videotaped testimony, given under
oath and subject to cross-examination, would be barred as inadmis-
sible hearsay.2l But courts have never interpreted the confrontation
clause to exclude all out-of-court statements.22 As the Supreme Court
ruled in 1895 in Mattox v. United States,23 the general prohibition of

B U.S. CONST, amend. VI. In Pointer v. Texas, 3S0 U.S. 400 (196s), the federal richt of

confrontation was made. binding_on the states. See id. at 405.
See Fed. R. Evid. soi(c). '~'n

10 Ohio v. Roberts,'448 U.S. 56, 65 (19801 (citing Mattox v. United States, 156 U.S. :.i7,
23 <18qs)).

2 see id. at 65 (holding that, even in cases where prior cross-examination has occurred,
testimony may be admitted only under the constraints applicable to other hearsay statements).

n Id. at 63.

2 156 U.S. 237 (18951-
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hearsay evidence "must occasionally give way to considerations ni
public policy and the necessities of the case."-'1

The confrontation clause reflects a belief that face-to-face confron-
tation at trial enhances the truth-seeking process. Confrontation gen-
erally requires that witnesses be present at trial and that the defendant
be allowed to cross-examine them.-” The jury may thus observe the
demeanor of witnesses, under oath and subject lo challenge by the
defense.26 The law bars hearsay statements because they elude thi-
test of reliability.2] But as the Supreme Court has noted, "fa|] number
of exceptions have developed over the years to allow admission of
hearsay statements made under circumstances that tend to assure
reliability and thereby compensate for the absence of the oath and
opportunity for cross-examination."23 These exceptions rest on the
notion, supported by common sense, that certain classes of out-nf-
court statements are more likely to be reliable. For example, the
exception for “dying declarations"29 is based on the belief that a
person facing imminent death is prone to speak the truth.'0

The Supreme Court has established general principles for deter-
mining whether admission of a given hearsay statement violates the
confrontation clause.'l When the declarant is available to testify at
trial, the Court has consistently found hearsay evidence admissible,
reasoning that the opportunity to cross-examine the declarant about
the content of out-of-court statements sufficiently tests their reliabil-
ity.'2 When the out-of-court declarant does not testify, hearsay state-
ments are admissible only if they meet the two requirements estab-
lished by Ohio v. Roberts.u First, the state must show that the
declarant is “unavailable.”24 Second, the hearsay evidence must bear

«
*4 1d. at 343. quoted IN Roberts, 448 v s. at (14,
Dsee Pointer v. Texas, 380 v.s. 400, 406-0; (10651. Mattox, 156 v s at 343-43.
$See california V. Green. 300 U.S. 149 158 (1070)
2399 Chambers v. Mississippi. 410 u.s 284, «08 (10731 (citinc GIreen, joo u.s. at 15X1
ae Id. at 298-00: see Roberts. 448 v.s. .« 66

X see Fed. R. Evid. 804(b)(2). Most common law hearsay exceptions have been incorpo-

rated into the Federal Rules of Evidence. See Fed. R. Evid. 80j(i>423), 804(bM 11~4).

| see Mattox v. United States. 156 U.S. 237, 244 (1895).

JI The common law hearsay exceptions are merely rules of evidence, they do not mark the
boundary of the confrontation clause. See Dutton .. Evans, 400 v s T74.82. 86 (10701, vne
Supreme Court has hoth upheld the admission of hearsay evidence not embraced by tradilinn.il
exceptions and held unconstitutional the admission of hearsay falling within arguably reeoem/i |
exceptions. see California v. Green. 399 v s. 149. 155-36 (1970).

For a thorough analysis of the relationship between the confrontation clause and the aillllt-
sibility of hearsay statements in criminal prosecutions, see Weslen, The Future of Confrontation.
7T Mich. L Rev. 1185 11979)

Dsee Chambers v. Mississippi. 410 v.s. 284. 301 (iqrj): Nelson v. O'Neil. 402 U.S. 1*2.
6:6-2; 11971 Green, 399 U.S at 138-61.

" 448 U.S. 56 (19801

21d. at 66. Standards for determining unavailability are discussed on pp. 81319,
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adequate “indicia of reliability."35 The state can demonstrate relia-
bility by showing either that the evidence falls within a "firmly rooted"
hearsay exception 5 or that it bears "particularized guarantees of trust-
worthiness."37

1. Compatibility of Hearsay and Videotaping Statutes

a w ith the Confrontation Tlause:

Legislative Drafting and Judicial Review

4. Hearsav Statutes

: At least seven states have enacted hearsay statutes since 1982.38
The language of the Washington statute, the model for all but one of
the others,07 reflects a genuine atv.entiveness to tne guidelines estab-
lished in Roberts:

A statement mat a child when unde, the age of ten describing
any act of sexual contact performed v/ith or on the child by another,
not otherwise admissible by statute or court rule, is admissible in
evidence in criminal proceedings . . if:
i (i/ The court finds, in a hearing conducted outside the presence of
j the jury that the time, content, and circumstances of the statement
provide sufficient indicia of reliability; and
(2) The child cither:
(a) Testifies at the proceedings; or

15 Roberts, 448 U.S. at lift.
m Id. The statements nf child victims in sex abuse cases have often heen admitted under

certain traditional exceptions lo the hearsay rule. See Note A Comprehensive Approneh to
Child Hearsay Statements nt Sex Abuse Cases, Xt Colum. L. rev. 1745, 1753-ft.i (igS.t). Most
commonly employed is the "spontaneous exclamation” or "excited utterance" exception, which
allows admission of statements made by I person still under the stres' of excitement caused by
a startling event. Recognizing that children often delay In reporting instances of sex abuse,
many state courts have extended the allowable time lapse in cases of child sex abuse, admitting
statements made several hours or even days after the event. See, &  State v. Noble, 342 So.
id 170, 17293 (La. 1977; Smith v. State. 6 Md. App. 581. 586-* 252 A..d 277, 250-81
(1969). Besides straining the rationale of the excited utterance exccpt.on, such extensions still
exclude many statements made by children weeks or months later.

17 Roberts, 448 U S. at 66.
Si See Colo. Rev. Stat. § 13-25-129 (Supp. 1984) (enacted 1983); Ind. Code Ann. 5 ss-

© 37-4-6 (Burns Supp. 1984) (enacted 1984): Kan. Stat. Ann. § 60-460tdd) (1983) (enacted 1982);
: Act of Apr. 26, 1984, Ch. 58S, S4, 1984 Minn. Sess. Law Serv. a1s-16 (West) (to be codified
j at Minn. Stat. §595.02(3)); S.D. Codified Laws Ann. § 19-16-38 (Supp. 1984) (enacted
j 1984); Utah Code Ann. 8 76-5-411 (SUpp. 1983) (enacted 1983); Wash Rev. Code Ann.

j 59A.44.120 (Supp. 1984) (enacted 1982). R o
| For analyses of particular hearsay statutes, sec McNeil, 'he Admissibility of Child Victim

. Hearsay in Kansas: .1 Defense Perspective, 23 Washuurn LJ. 265 (1984). and Note, Sexual
j Abuse of Children — IVashinnton's Xew Hearsay Exception, 58 Wash. L. Rev. 813 (1983).

w Only the Kansas statute differs substantially. It applies only if the child victim is not
available to testify at trial, and it applies lo any crime in which the victim is a child. See Kan.-

. Stat. Ann. 5 60-460idd) (19S3).
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(o) [s unavailable as a witnes«: Provided. That when the child i
unavailable as a witness, such statement may be admitted unit if there
is corroborative evidence of the act.40

AH the statutes except onedl require a showing of unavailability if the
child is not to testify at trial. All but one47 require corroboration ui
the abusive act in lieu of the child's testimony — apparently a respim.-r
to the Roberts requirement of "particularized guarantees cf trustvvor
thincss.”4' Five of the s'jttutes provide an additional safeguard nut
required by the confrontation clause.44 They direct that even if the
child is available to testify, the court should admit hearsay statement?
only if it finds — h a hearing conducted outside the presence of the
jury — that the statement is supported by "sufficient" indicia of
reliability. T1 mindiana statute further requires the child’s attendant
at this hearing.43 Such precautions demonstrate that legislators have
aimed not only to facilitate the prosecution of sex offenses again.-I
children, but also to avoid wrongful prosecution and discourage con-
stitutional challenges to the new laws.

Only the Washington hearsay statute has received significant ju-
dicial attention. In Stale v. Ryan,*6 defendant John Ri n was con-
victed of sexually abusing two boys, aged four and five.47 Pursuant
to the Washington hearsay statute,48 the trial court allowed the moth-
ers of both boys and the aunt of one to repeat out-of-court statement?
in which the boys accused the.defendant of sexual acts.4* The-pros-
ecution and the defense stipulated that the youths were incompetent
to testify atjrial,30 and the trial court held that admissions made by
Ryan sufficiently corroborated the hearsay statements.3l

On appeal Ryan challenged the constitutionality o. the Washington
statute, relying heavily on a vague Supreme Court dictum that "cru-

40 wash. Rev. Code Ann. § gA.a4.1:0 (SUpp. 1984). For an analysis relating the Wash-
ington statute to the jurisprudence of hearsay exceptions, see Note, Supra note 36. at i;6.t-M>
The Indiana hearsay statute applies not only to sex offenses, but also to the battery,
kidnapping, or confinement of a child. See Ind. Code Ann. § 35-37-4-6011 (Burns Supp. 1984)

# Utah Code Ann. 3 76-5-411 (SUpp. 1983).

4 Kan. Stat, Ann. 8 60-460(dd) 0983).

4) sec Ohio v. Roberts. 448 U.S. 56, 66 (1980).

4 See colo. Rev. Stat. 3tj-js-uglinla) (Supp. 1983); Ind. Code Ann. 3 35-37-4-6iexii
(Burns Supp. 1984): Act of Apr. :e, 1984. Ch. 5Ss, li4. 1984 Minn. Sess. Law Serv. 4is- 1!
(West) (tn be codified at Minn. Stat 3595.02(a(3)); S D. Codified Laws Ann. 3 19-10-3x11)
(Supp 1984); Wash. Rev. Code Ann §9.Va4.1:0011 (SUpp. 19841.

4i See Ind Code Ann. 3 35-37-4-6(c)(2>(B) (Burns Supp. 1984y

46 No. 30:16-1 (Wash. Nov. :6, 1984).

47 See id., slip op. at t.

43 Wash. Rev. Code Ann. § 9A.44.120 (SUPp.19841. quoted supra  pp. Sit -12.

49 e ryan. No. s0:16-1, slip op. at :.

0 5ee id. at (-2; infra p. 818s.

8 See Ryan. No. 50:16-1, -lip op at 2Because of thenature of the offenses, there was
no physical evidence of abuse.
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cial' or “devastating” hearsay evidence may not be admitted unless
the defendant has had some opportunity to cross-examine the declar-
ant.5- The Washington Supreme Court ignored Ryan’s argument and
held that the hearsay statute “facially conforms" to the requirements
of the confrontation clause as set forth in Roberts*' But the court
overturned Ryan’s conviction, finding three separate errors in the trial
court’s application of the statute. First, the court held that the state
cannot establish the unavailability of chiid witnesses simply by stip-
ulating to their incompetency, but must make a good-faith effort to
produce them.54 Second, the court held that if the boys were in fact
found Incompetent, to testify, their incompetency would render their
tiearsay statements unreliable and hence inadmissible.b5 Third, the
court confirmed that Ryan’s admissions constituted sufficient corro-
boration of the abusive acts but ruled that the trial court had failed
to find circumstantial guarantees of the reliability of the boys’ state-
ments as required by both the statute and the confrontation clause.5

B. Videotaping Statutes

At least twelve states have enacted videotaping statutes since 1977,
six of then, since 1983.57 The texts of the statutes reveal little rec-
ognition that videotaped statements are hearsay; only one statute refers
to them as such.58 Legislatures have not, however, been, blind to the

n Appellant's Opening Brief at 21-22, 74, Ryan (No. 50216-1) (quoting Dutton v. Evans,
400 U.S. 74, 87 (1970)). In Dutton the Court noted that "[t)his ease does not involve evidence
in any sense ‘crucial’ or 'devastating." 400 U.S. at 87, Lower courts have pondered whether
this dictum limits admission of hearsay evidence. See United States v. Fielding, 630 F..d 1357,
1368 n.12 'nf1 Cir. 1980); United States v. Medico, 557 F.2d 309, 316 n.6 (jd Cir.), cert, denied,
434 U.S. 986 (1977). Roberts gives no indication that crucial or devastating evidence should be
occluded.

S Ryan, No. 50216-1. slip op. at 4-5, 17. A

5 See id. at 8.

% See id. at 8-10.

5 See id. at 10-45.
N See Ariz. Rev. Stat. Ann. 5 12-2311 to -2312 (1982) (enacted 1978); Ark. Stat. Ann.

%43-2035 to -2036 (Supp. 1983) (enacted 1981, amended 1983); Cal. Penal Code 5 1346
(West Supp. 1984) (enacted 1982; amended 1984); Colo. Rev. Stat. 5 18-3-413 (Supp. 1984)
(enacted 1983); Fla. Stat. Ann, §918.17 (West Supp. 1984) (enacted 1979: amended by Act
of May 2j', 1984, ch. S4-36, §t, 1984 Fla. Sess. Law Serv. 97-99 (West)); Ky. Rev. Stat.
§421.350 (Supp. 1984) (enacted 1984); Me. Rev. Stat. Ann. tit. 15, § 1205 (Supp. 1983)
(enacted 19S3); Mont. Code Ann. § 46-15-401 (1983) (enacted 1977: amended 1979 and 1983*;
Id. 346-15-402 (enacted 1977): N.M. Stat. Ann. 330-9-17 (Supp. 1984) (em.cted 1978); S.D.
Codified Laws Ann. 33 SIA-IS-(] to -to (Supp. 1984) (enacted 1983); Tex. Chim. Proc. Code
Ann. 338.071 (Vernun Supp. 1984) (enacted 1983); Wts. Stat. Ann. 5967.04(7) (West Supp.
1984) (enacted >984).

A New York statute enacted in 1984 allows videotaped statements of alleged chilo victims
of sex abuse to be admitted as evidence before a grand jury but not at trial. See Act of Aug.
5 1984, ch. 804, § 1, 1984 N.Y. Adv. Legis. Serv. 1658 (Consol.) (to be codified at N.Y. Crim.

Proc. Law 3 190.30(41).

X See Me. Rev. Stat. Ann. ||t 15, § 1205 (Supp 1983)
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constraints of the confrontation clause. The statutes treat viciuni,iju
testimony as the functional equivalent of testimony at trial; atm:
ingly, some statutes explicitly demand that the defendant be previal
and that cross-examination be allowed at the videotaping session 4
The New Mexico statute, enacted in 1978. typifies those that follow,.,

In any prosecution for criminal sexual penetration or crintin.il
sexual contact of a minor, upon motion of the district attorney and
after notice to the opposing counsel, the district court may, for a "noil
cause shown, order the taking of a videotaped deposition of any
alleged victim under the age of sixteen years. The videotaped depn-
sitio.i shall be taken before the judge in chambers in the presence of
the district attorney, the defendant and his attorneys. Examination

and cross-examination of the alleged victim shall, proceed ... in (lie
same manner as permitted at trial . ... Any videotaped deposition
taken under the provisions of this act . . . shall be viewed and heard

at the trial and entered into the record in lieu of the direct testimony
of the alleged victim.to

Of the statutes that do not explicitly provide for cross-examination,
most describe the videotaping session in terms such as “preliminary
hearing” or “deposition,” implying that cross-examination mu>t In-
allowed.6l

But three of the most recently enacted videotaping statutes allow,
in certain circumstances, the admission of videotapes made without
the benefit of cross-examination. The 1984 Wisconsin statute require-
cross-examination at the taping session only if the videotape is lo In
presented in lieu of the child’ testimony at trial.6- Similarly, the ;o0\(
Texas statute and the 1984 Kentucky statute modeled after it allow
the admission of videotaped statements made outside the presence nf
both prosecution and defense attorneys as long as the child testifies at
trial.6* A Texas appellate court recently upheld a conviction based
on such videotaped statements, ruling that the procedure does nut

f,* Sir Akk. Stat. Ann. 3432035 (supp. 10831; Me. Rev. Stat. Ann. iit. 15. Suesui

(supp. 108.0; Mont. Code Ann. s4s-15-402 <1083): n.m. Stat. Ann. Sso-9-171a1 (supp

11184)

" N.M. Stat. Ann. 3 .10-9-17(A) (Supp. 1984).

Other videotaping statutes prescribe maximum ace limits ranging from it to t;; Mnnt.nu
statute IS applicable to all victims of SEX offenses anti has no age limit. MONt com; ANN
3 46-15-401 (19)(31. The Florida statute, dS amended in 1984, allows videotaped (eMinUm,
any child witness to @ sex crime, not merely child victims. SEBAct of May 21, 19)@, ch.
36, 31, 19X4 Fla. scs.v Law Serv, Q-QQ tWesll (amending Fla. Stat. Ann. 3918 17m
Supp 19)@”. The Wisconsin statuU applies to all crimes, not merely sex crimes, invnlun:j
child victim or witness See wts. Stat. Ann. 3967.04171(b)(We5t supp. 19841

M sir, e.g.. Cai, I'enai. Code 3 1346(a) iWesi Supp. 19%a) ("preliminary hearing"!. Coin
Rev. Stat. 3 1X-1-4+1(11 (Supp. u/Xti rdeposiuon").

wis. Stat. 3967,04(71)1 (w est Supp. 19X4).
M Kv. Rev. Stat. 54:1.150(2113L th) (Supp 19X4), Tex. Ckim. Proc Cope Anms

3 38.07112 Hail 1), lailXI 1VVernon Supp. 19841.

—

]
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iolatc the confrontation clause since the defendant retains the oppur-
unitv to cross-examine the declarant at trial.04
A separate provision of the Texas and Kentucky statutes raises
nother confrontation clause issue. It provides that a videotape made
jthe presence of both prosecution and defense attorneys and put to
he test of cross-examination may be admitted in lieu of the child’
ostirnony. It specifies further that during the videotaping session
;tthe court shall permit the defendant to observe and hear the testi-
-lonv of the child in person, but shall ensure that the child cannot
<ear or see the defendant."6b At least one federal court of appeals
.as held, in a different context, that the lack of a face-to-face en-
i>r counter renders the use of videotaped testimony unconstitutional,66 >
wf" ‘lanv observers, however, have maintained that child witnesses are t
;aumatized and often intimidated into silence by the presence of the
Poedrd iccused. 67
Few courts have scrutinized the use of videotaped testimony in
reprosecution of child sex abuse. In 1982 an Arizona appellate court

—

mir. i e. jiffirmed a conviction obtained with the videotaped statement of a
i l<xually abused six-year-old girl.63 The defendant and his counsel
mti-t had been present at the taping, and cross-examination had been al-
lowed.69 In reaching its decision, the court weighed the state’s interest
(e npresenting the videotaped testimony against possible infringements
c witlo’1 fthe defendant’s right of confrontation.70 The child had expressed
% [ear of testifying before a jury, and the court’cited a clinical psychol-
Fi-1*or [zik’s opinion that. the child would probably become uncommunica-
. *hx . i\e if called to testify before a jury.7l Although the court acknowl-
rit V.
RS AT _
iCili* - MSee Jolly v. State, No. C14-83-693-CR, slip op. at 7 (Tex. Ct. App. July 19, 1984): supra
i . : 810,
fon 13-/ 5 Ky. Rev. Stat. §421.350(4) (Supp. 1984): Tex. Crim. Proc. Code Ann. § 38.071(4)
<Im-> » ' ' Supp. 1984). —
w See United States v. Benfield. 593 F.jd 815, 821 (8th Cir. 1979)>("Most believe that in
«me undefined but real way recollection, veracity, and communication are influenced by face-
. s e viace challenge.”). Benfield did not concern child sex abuse. The court suggested that the
ny - tmousness of certain crimes might justify excusing the victim from testifying face to face before
e alleged assailant. 1d.
w See, e.g., Melton, Procedural Reforms To Protect Child VictimJWilnesses in Sex Offense
T e 'weeding!, in Child Sexual Abuse and the Law 184, 189 (J. Bulkley ed. 1982). According
s> N ;Los Angeles Deputy District Attorney Glenn Stevens, one of the prosecutors in the McMartin
f_“m? ‘whool case, see supra note 3, “The defense is better able to intimidate a young witness if
Hislo 0 t or she is physically present — he can stare the child down, make him uncomfortable and
I<ill . Voo use him to break down on the stand or say anything to get out of there." Nat’L L.J., Sept.
ML ). 1984, at 10, col. 4.
N 4see State v. Melendez, 135 Ariz. 390, 661 P.2d 654 (1952). For reasons that are not
irine’ - <= nr. Melendez mr>kes no direct reference lo the Arizona videotaping statute, ARIZ. Rev. Stat.
Ins. §§ 12-2311 to -2312 (1982), though the procedure the court reviewed is that prescribed by
inif \e U statute.
41Melendez, 135 Ariz. at 393, 661 P.zd at 657.

:0See id. at 392-93, 661 P..d at 656-57.
See id. at 392, 661 P.2d at 656.
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edited that videotaping could obscure the child'? demeanor din ;
testimony and thus hamper the jury's evaluation of her crcdibiihj
argued that "[tlhis, of course, could operate in defendant's favor
The court concluded that the defendant's case had not been prcimlh :
and that the problems poserl by the victim's age justified the i.r.
vative trial technique.’ 4

IIl. Problems in Applying Hearsay and \'ideotaping

Statutes Within Constitutional Constraints

Despite the care legislatures have taken to make hearsay ;i :
videotaping statutes conform to constitutional demands, several iliii.
cult issues must be resolved to ensure that the statutes as applied Wil
not offend the confrontation clause. The guidelines established
Roberts'4 require courts applying the hearsay statutes to dctermiir
first, what circumstances justify finding that a child is “unavat'lalA’
to testify and, second, what sort of corroboration constitutes "p.irt
cularized guarantees of trustworthiness." Most videotaping statiiii-
in contrast to hearsay statutes, do not require a finding of unavail.i
bilitv;75 apparently, most legislators regard videotaped testimony ne
as mere hearsay evidence but as the functional equivalent of testim-r,;.
in court. In applying videotaping statutes, therefore, courts nvi-
consider whether the technical constraints of videotaping belie ai l
functional equivalence. .Courts, must..also determine the cpnstittun'

ality of statutes_that deny thedefendant a face-to-face encounter ‘mvul .

the child during the videotaping session. Moreover, the use of vitlf
taped testimony may confer certain advantages on the prosecufi*- r
that — independent of confrontation clause issues — implicate fur.'
damcntal fairness and thus warrant scrutiny under the due prucc
clause of the fourteenth amendment.76

When elaborating the terms and scope of the Roberts requirement-
courts must recognize that the protection offered by the confronlati-v-
clause is not absolute. As the Supreme Court held in Mallow \
technical adherence to the letter of a constitutional provision mi.

til. al 393. 601 P jd al 657. Il should be noted that hampering the jury'3 iLve-nu'i
the child's credibility can operate in the defendant's fasor only if he is guilty. If the dclir |
is in fact innocent, and the child lying, then hampering the jury's assessment ot m-il.1
prejudices the defendant.

;j See id.

T4 tire supra pp. 810-11,

75 Only three videotaping statutes demand a finding of unavailability. See C.AL 1"+
Code § 1.146(d) (West Supp. 1984); Colo. Rev. Stat. § 18-3-413(4) tSupp. 19831; S.D. ("tat
Laws Ann. § 23A-t2-q (Supp. 1984). Although the New Mexico statute requires no .h--,
of unavailability, the court rules of procedure incorporating it specify that the videotape » .
be admissible only if “the child is unable to testify before the court without suffering un-c.'ic..
and unnecessary mental or emotional harm." N.M. cuicoren's Ct. R P. 34116111
igx-; N M. Dist. Ct. R Ckim. P. ag.itbiit) tSupp. 10801

T See infra pp. H:4-.'3-
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occasionally be carried farther than is necessary to the just protection
of the accused, and farther than the safety of the public will war-
rant."" Courts must distinguish, therefore, between those elements
of confrontation that are central to the defendant’s ability lo exposei
flaws in the state's case and those elements that are merely peripheral.’
Courts should not, of course, tolerate even marginal infringements of
the defendant's basic rights in the absence of competing interests. ™
But hearsay and videotaping statutes advance two powerful competing
interests. First, these statutes attempt to remedy the unusual diffi-
culties encountered in prosecuting crimes in which the only witness is
a young, fearful, and uncommunicative child. Second, they protect
young victims of sexual abuse from the prolonged ordeal of recounting
the abusive acts in open court. Courts should ensure that the appli- i
cation of hearsay and videotaping statutes substantially advances one 1
or both of these interests without significantly diminishing the defen- j
dant’s ability to rebut the state’s evidence. '

VIDEOTAPING
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A. Hearsay Statutes

As long as the alleged victim of abuse is available to testify and
to be cross-examinea at trial, the confrontation clause erects no barrier
lo admission of the child's out-of-court statements.79 The admission
of hearsay in addition to the child’ testimony might significantly
strengthen the state’s case when the child is inarticulate, embarrassed,
or forgetful.80 But often the court deems the child “unavailable” to

7 Madox v. United States, 156 U.S. 237, 24) (189s). In Mattoz the Court reasoned that
the admission of dying declarations, though "directly contrary to the letter" of the confrontation
clause, was justified by "the necessities of the case, and to prevent a manifest failure of justice.”
li. at 243-44; accord Chambers v. Mississippi, 410 U.S. 284, 293 (197J) ("Of course, the right
Dconfront and to cross-examine is not absolute and may, in appropriate cases, bow to accom-
modate other legitimate interests in the criminal trial process.").

7 "The Court . . . has recognized that competing interests, if ‘closely examined," may
warrant dispensing with confrontation at trial." Ohio v. Roberts, 448 U.S. 56, 64 (1980) (quoting
Chambers, 410 U.S. at 295).

79 See supra p. 810.

40 Testifying in favor of the Washington hearsay statute, Mary Kay Barhieri. chief of the
triminal division of the King County Prosecutor's Office and co-author of the act, explained the
need to admit hearsay statements of child victims of sexual abuse. She drew from the facts of
Slate v. Johnson, 96 Wash. 2d 926, 639 P ad 1332 119S2):

Dad's making _sEaghetti, just minding his own business cooking; and his little daughter

says, "Does milk come out of your penis, Dad?" Dad says no: and the little girl says,

"It comes out of Melody's dad's penis and tastes vukky." .. . When [the little girll comes

to court, she doesn't say graphic things like that. She's scared. She sits there, and the

berts requirements,
y the confrontation
eld in Mattox. “A
nal provision may

: the jury’s assessment ¢|
<guilty If the defiT.dart
assessment of creilil ilo

ibility. See Cal. Pfsm
ipp. in-p): 5.D. Connor
itule requires no shnuine
v that the videotape -h.i.l
«tut sutferine unreason.!1's
r RP 54 Ohltil iS'ipp

prosecutor, who's trying to be nice, says, . , . "Did Melody's dad do something to vou
ﬁ)u didn't like?" and she goes, nodding. ‘What did he do?" — long, painful silence.

a?]/be the prosecutor starts to lead — "Did he pul something in your mouth?" “Yes."
“What was it?" Lone, painful silence — maybe the prosecutor shows a doll and says,
“Can you point on this doll to what it was?"” How does that look lo the jury? It looks
like there's a little girl who's coached or making it up or doesn't know what she's talking
about. But if the Jury also hears the statement that the little kid made while Dad was
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lotily, thus «lensinn the dclcndunt an opportunity for
nation. In Mich oa>e> the court may ;niir.it hearsay Maternetu.- >'1
they bear “particularized guarantees of trustworthiness.”8l .Mo-t in
say statutes respond to the need for such cuarantees by requir
independent corroboration of the abusive act.il

r. Unavailability. — The requirement of unavailability expre-
in Roberts reflects a balancing of competing interests: on the one bait
the defendant has the right to confront the declarant idicn n! m
possible’*" on the other hand, when confrontationis not possible, t
prosecution may present hearsay evidence rather than no evidence
all.8) Therefore, the state must demonstrate the impossibility of:.
court testimony to justify frustrating the defendant’sdearinterest; ;
confronting and cross-examining the witness.

Of the seven hearsay statutes, only the Indiana statute specihv-
the grounds for a finding of unavailability:

(i) A psychiatrist has certified that the child’s participation in the
trial would be a traumatic experience for the child;

(ii) A physician has certified that the child cannot participate in
the trial for medical reasons; or

tiii) The court has determined that thechild is incapable of un-
derstanding the nature and obligation of anoath.8

The first and third of these conditions are the more likely to ari-t
only a rare child could fail to be traumatized by the experience i
testifying in court; and finding a young child incapable of understand
ing the oath — that is, incompetent to testify86 — is generally W
within the court's discretion. But only the second condition — medii.
unavailability — suggests that the child’s participation at trial is in

possible.87
Since neither the likelihood of emotional trauma nor the incon:

cooking spaghetti, can't we all agree that that statement was more reliable and Idler
evidince about what happened!?]
Joint Hearings on SB. 4461 Before the Washington State Senate Judiciary Comm, and t
House Ethics, Law & Justice Comm., 47th Leg., Jjd Sess. 3-9 (198:).
81 See supra p. 811,
w See supra p. su.
See, e.0., Mancusi v. .Stubbs, 408 U.S. 404. 212 (19721 (holding that tot of im.nnilat.
is whether state is "powerless” to compel witness's attendance), Barber v. Pace, ;.0 US m
725-26 (19681 (holding that slate must show evilness to be "actually unavailable",
See Mattox v. United States, 156 U.S. 257, 245 (18951,
& Ind. Coot: Ann. §55-57-4-610(21(8) (Burns Supp. 1984).
In most states the formula for determining competency includes lour testimonial >t..i
(2) recognition of the difference between truth and falsehood and of the duty to speak the ..
§J) the rapacity lo observe events accurately, (5? sufficient memory, and '4) communication t
£e Mellon, llulkley Si Wulkan, Competency of Children as Witnesses, in child Mmvt v
AND THE Law, SUQIQ note 6;, at 125. 127.
Medical unavailability is also the only one of these three justifications included -uir -
definition of unavailability in the federal Buies of Evidente Set kkd & Kvu. -:i.t .
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petencv of the child makes it impossible for him or her to testify in
court, neither warrants a finding that the child is unavailable as a
witness. Some trauma is inevitable whenever a child takes the stand,
and although the trauma of testifying should be minimized to the
extent possible, it cannot justify depriving the defendant of a funda-
mental aspect of his right to a fair trial.83 And the child's competency
— his or her ability to relate events truthfully and intelligibly — is
best left to the determination of the jury;89 the reliability of both the
child’s testimony and the child’s out-of-court statements90 will depend
not so much on the child’s general truthfulness as on the content of
his or her statements, the circumstances under which they were made,
and the child’s apparent capacity to fabricate stories of sexual abuse.
If, having been called to testify, the child proves too frightened or
inarticulate to allow any meaningful examination, then a finding of
unavailability would be justified, and the child’s hearsay statements
should be admitted if properly corroborated.

2. Corroboration. — No statute defines what constitutes sufficient
corroboration of the child’s hearsay statements. This lack of statutory
standards and the variety of possible forms of corroborative evidence
combine to confer broad discretion on the trial judge and to encourage,
on appeal, the assertion that the proffered corroboration did not con-
stitute “particularized guarantees of trustworthiness.”91 One solution
would be to hold that children’s statements in sex abuse cases are, by
their very nature, apt to be trustworthy. The opinion that “kids don't
lie about things like that” is widely held.92 Arguably the commonsense

8 The Wisconsin Supreme Court, citing the public’s right to "every person’s evidence,” has
held that a claim of emotional harm cannot excuse a child witness from the obligation to testify.
State v. Cilbert, 109 Wis. 2d sot. 305, 5x2, 326 N.W.ad 744, 746, 749 (1982).

89 Most stales have rebuttable statutory presumptions that children below a certain age.
usually to or 14, arc incompetent to testify. Melton, ~ulklcy & Wulkan, supra note 86, at 136.
But at least 13 states have adopted Federal Rule of Evidence 601, which abolishes the pre-
sumption of incompetency and leaves to the jury the task of determining the weight and
credibility of the child's testimony. see id. at 127, 141 n.20; see also Final Report of
Attorney General's Task Force on Family Violence 39 (1984) (federal report recom-
mending that children be presumed competent to testify with credibility being determined by
the jury). Colorado has eliminated the presumption of incompetcncy exclusively in cases of
child sex abuse. See colo. Rev. stat. S 1.3-90-100LixbxIl) (Supp. 1984).

W Bill see State V. Ryan. No. 50216-1, slip op. at S-10 (Wash. Nov. 26, 1984); Note.
Confronting Child I'iclims of Sex Abuse: The L'nconslitulionulily of the Sexual Abuse Hearsay
Exception, 7 U. Ft'CET SOUND L. Rev. 387. 392-98 (1984) (arguing that the out-of-court
statements of children found incompetent to testify arc inherently unreliable and hence inad-
missible).

9l See supra p. 811.

% The prosecuting attorney's offer of this opinion to prove the reliability of the children’s
statements in Stale v. Ryan was rejected by the trial court. See Washington Appellate Defender,
Amicus Curiae Brief al 29, Ryan (No. 50216-1); Appellant’s o |iening Brief al 36. Ryun (No.
50216-1).

Two) experts on child sex abuse claim that "there is little or no evidence indicating that
children's reports are unreliable, and none at all to support the fear that children oiten make
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iiiitiilion that siich staliimvnts arc reliable could t'ullill the requirement
nf "parlieulari/ed vuaraiiloc.s.*” Cnminon m’ii.-v. tiler all. underlie' tw
common law exceptions to the hearsay rule specifically alTmncd b
Roberts.'!'

Creating a general exception to the hearsay rule for the statement*
of children in sex abuse cases would render a separate requirement of
corroboration superfluous. But such a step would place the defendant
in the untenable position of having to refute, without the benefit ol
cross-examination, statements charged with powerful emotional appea
yet supported only by questionable commonsense suppositions. More-
over. the presumption that children’s reports of sex abuse are inher-
ently reliable will become increasingly less valid as children are more
commonly instructed on the nature of sex abuse, advised to “telf’ if
it happens, and assured that if they tell they will be believed.The
public’s heightened awareness of child sex abuse may also lead worried
parents to question children about their relationships with adults and
to misconstrue innocuous replies.,;s Because the state's case will typ-
ically rest largely on the child’s hearsay statement, a general require-
ment of corroboration is a necessary safeguard against wrongful con-

viction.

false accusations of sexual assault or misunderstand innorent behavior liv adults " Berlin, r ..
Itarbieri. The Testimony of llie Child Victim uf Sexual Assault. 40 5 Sot- issces. o u
115, 147 (1984). One study of child sex abuse cases found that rouchlv o;'r of children-
accusations were accurate. gee Would a kid lie/, A.B.A. J., Feb. 1985, at 17 Linda FuiMrw
chiefnf the New York County District Attorney's sex tram's prusciution unit, believes that ‘it
is impossible for L child who has nol experienced the sexual activity described tu fantasize ahtit
it." N.Y. Times, Sept. 23, 1954, § 4, at 8, col. t. but see Wilson v United States, 271 F-d
494, 49) (D.C. Cir. 1959) (citing M. Gctt.macher & H. Weihofen, Psychiatry and tiii
taw 374 (1954). for the proposition that children have no real understanding of the seriwn
consequences of the charges they #ukc); People v. Scholl, 443 Cal. App. /d 55S. 563. 3; Cal
Rptr. 475, 478 (19(14) (remarking that children may act out of malice or be the victims of sexual
fantasies).
9J See supra pp. 810-11.

"W hen Kermit the Frog tours all the elementary schools in town, and tells all the children
that they should tell someone if an adult is touching them in a 'bad' cr ‘sexual’” way, this on

implant ideas for false accusations in a child's brain where formerly there would have been onlj
ignorance.” W ashington Appellate Defender, Amicus Curiae Brief at 25'46. Ryan (No. 50.'10'
t). BUt See Berliner & Barbieri, SUpra note 94, at 127'28 (noting that there is no evidence |hat
a “climate of belief” has spawned an increase in false accusations)

The lllusion Theater, a dramatic organization that specializes in programs to prevent cliM
sex abuse, has performed on stage to almost 500.000 elementary school youngsters in 35 slain
Aftci one Illusion performance, 2: children came forward reportinF instances of sex abuse. S
Brockton (Mass.) Enterprise, Sept. zt, 1984, at tz, col. 1, see also Facing Up to Sex Awse
Prevention Programs Proliferate in Classrooms Across llie U.S., Time, Nov. tz. 1984, at <
The .Imazing Spidcr-Man: Secrets, Boston Cdobe, Feb. 17, 1485 (supplement leaching chiMnr.
lo protect themselves from sex abuse); TV Spots Designed To Combat Child Abuse, llou.o
Globe, Nov. 43, 1984, at 29, col. 2.

% A list of lips provided by the s for preventing sex abuse advises parents In -JLe
suspicious of any strnng bond that develops between your child and an adult figure in h,r
life." Brockton (Mass.) Enterprise. Sept. 21. 1984, at 12, col 4.
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However elusive, standards defining sufficient corroboration must
be established through either legislative action or judicial opinion.06
Two principles should govern these standards. First, the state must
produce corroborative evidence of the abusive act itself and not merely
of the circumstances surrounding the act as described by the child.
To corroborate the abusive act, the state, may offer eyewitness testi-
mony (including that of another child),97 physical evidence,9 a confes-
sion, or any clear evidence that the child has been the victim of sexual
abuse, including psychiatric testimony that the child displays behav-
ioral symptoms of having been sexually abused.99 Second, the state
must present separate corroboration of the assailant’s identity if it
offers the child’s statement to establish identity. To corroborate iden-
tity, the state may offer eyewitness testimony, a confession, evidence
that the alleged assailant had the opportunity to commit the offense, .
or verification of the child’s description of the assailant’s clothing or*
possessions at the scene of the crime.

In State v. Ryan,100 the Washington Supreme Court held that no
kind or amount of corroborative evidence can justify admitting the
out-of-cou. t statements of a child who is not available to testify at
trial. In the court’s view, the confrontation clause requires circum-
stantial guarantees of the reliability of such statements.10l Since the

M Many states formerly required corroboration of a child’s statements in all prosecutions of
child sex abuse, even if the victim testified at trial. This general corroboration requirement
survives only in Nebraska and the District of Columbia. See Fitzgerald v. United States, 412
Azd 1, 4-5 (D.C. 1980); State v. Fisher, .90 Neb. 742, 212 N.W.ad 568 (1973).

But see People v. St. John, 74 A.D.2d 85. 89, 426 N.Y.S.ad 863, S65 (1980) (holding that
unsworn testimony of a child is insufficient to corroborate unsworn testimony of another child).

18 Both eyewitnesses and physical evidence are rare in cases of child sex abuse. See Berliner
& Barbicri, supra note 92, al 129.

w At least two state supreme courts have allowed psychiatrists to testify in prosecutions of
child sex abuse that the alleged victim exhibited behavioral symptoms of a familial child-abusc
syndrome, such as anxiety, depression, and running away from home. See State v. Kim, 64
Hawaii $98, 645 P.2d 1330 (1982); State v. Middleton, 294 Or. 427, 657 P.2d 1215 (1983). For
an account of largely unsuccessful attempts to admit similar expert testimony in other state
courts, see Wells, Child Sexual Abuse Syndrome: Expert Testimony — To Admit or Xot To
Admit, 57 Fla. B.J. 672, 675 (1983). A recent student-written note advocates the admission,
in adult rape cases, of psychiatric testimony that the alleged victim exhibits behavioral symptoms
common to rape victims. See Note, Expert Testimony on Rape Trauma Syndrome, 33 Am.
U.L. Rev. 417 (1984).

Child victims nf sex abuse typically display such symptoms as psychosomatic pain in the
throat, abdomen, genitals, or buttocks, regression into outgrown behavior, fatigue, bedwetting,
(cars, aggression, introversion, frequent masturbation, and seductive behavior. See Lloyd. The
Corroboration nf Sexual Victimization of Children, iN child Sexual Abuse and the Law,
uipra note 67, at 103, 109-10. Parents of children who attended the McMartin Preschool, see
Lpra note ), "have recited sadly similar lists: screaming night terrors, . . . fears of going outside
and on the freeways, precocious sexual behavior, nightmares, dinginess, . . . teeth-grinding,
... fandl panic at the sight of needles . . . ." ~at1 L.J., Sept. to, 1984, at 8, col. 4.

100 No. 30216-1 (Wash. Nov. 26, 1984);  tupra pp. 812-13.

10 See Ryan. No. 30216-1. slip op. at to-15.
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defendant will have no opportunity to cross-examine the child, (hil
child's statements must be supported by indicia of reliability that
adequately substitute for cross-examination. Such indicia of reliabil-
ity. the court held, “must be found in reference to circumstances
surrounding the making of the out-of-court statement, and nut from
subsequent corroboration of the criminal act." 10"

The court’s holding rests on the unsound assumption that cros>-
examination serves merely to test the reliability of a witness's lesli-
mony in light of the circumstances under which it is given. Cro.-.-
examination, however, also tests the consistency of that testimony with
other known facts. A defendant being prosecuted for child sex abu-r
would no doubt inquire both about the circumstances of the child"'
testimony (for instance, whether the child has a motiv* to injure the
defendant) and about the presence or absence of corroborative evi-
dence (why there was no physical evidence of abuse), as well as about
factors that do not fit easily into either category (why the child waited
so long to report the event) and about factors that tit into belli
(whether the child is suffering emotional trauma as a result of the
incident). No statutory requirement of reliability could wholly sub-
stitute for such thorough cross-examination. Roberts demands only
that out-of-court statements be supported by “particularized guaran-
tees of trustworthiness.” A requirement of corroboration satisfies that
demand and has an important advantage over a requirement of cir-
cumstantial guarantees: hearsay statutes can define proper corrobor-
ative evidence with some particularity and hence narrow the scope of

judicial discretion.

B. Videotaping Statutes

i Videotapes as the Functional Equivalent of In-Court Testimony.

— Although the confrontation clause demands, that the child testify if
possible, it does not require that the child make repeated appearances
jn crowded courtrooms. The procedures prescribed in videotaping
statutes spare the child from having to testify in open court and allow
the child an early exit from the judicial system. But videotaped
testimony is technically hearsay — an out-of-court statement offered
to prove the truth of the matter asserted'0' — and the Supreme Couri
held in Roberts that past testimony can be admitted only under tin
same constraints as other hearsay evidence.104 Treating videotaped
testimony as ordinary hearsay would eliminate much of its benefit
Under the rules established in Roberts, videotaped testimony would
not be admissible unless the child was available to testify at trial o;
the state could show the child to be unavailable. In very few ca>e>

10J Id. at 10.
luJ See supra p. Hog.
104 See Ohio v. Roberts. 445 U.S. 50. 65 ugUo).
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however, could the state show that a child who was available to
testify on videotape is not available to testify at trial.

Most current videotaping statutes require 110 finding of unavaila-
bility They treat videotaped testimony not as hearsay but as the
functional equivalent of testimony in court. Two arguments support
this approach. First, in those cases in which the Supreme Court has
treated past testimony as ordinary hearsay, it has done so either
because the defendant had no adequate opportunity for cross-exami-
nation at the earlier hearingl03 or because the defendant had no way
of knowing that the witness would not testify at trial and hence may
have failed to conduct vigorous cross-examination. 106 In contrast,
videotaping statutes provide full opportunity for cross-examination
and alert the defendant that the videotaped testimony may be offered
in lieu of the child’s testimony at trial. Second, the statutes preserve
the essential elements of confrontation — the oath, the opportunity to
observe the witness’s demeanor, and the right to cross-examine. These
elements provide "all that the Sixth Amendment demands: ‘substantial.
compliance with the purposes behind the confrontation require-
ment.’"107 Even the defendant’s right to confront the child face to
face during the videotaping session is not critical tO H eTpurposes of]
cross-examinationj 08 As long as the defendant can observe the child’s
testimony and can confer with his attorney, the essential safeguards
of cross-examination are preserved.

Undeniably, however, videotaping alters the nature of confronta-
tion and renders it a marginally less effective defensive tool. Video-
tapes may not faithfully convey the witness’s demeanor and may
impede the jurys determination of credibility.109 Reliance on ad-
vanced technology could reduce, if not eliminate, these problems, yet
no existing videotaping statute offers meaningful standards governing
technical quality. Although videotape# thus fall short of complete
functional equivalence with in-court testimony, videotaping statutes
do not violate the confrontation clause. To determine the scope of
the right of confrontation, courts must balance the competing interests
of defendant and state.1l0 Against marginal infringements of defen-

16 See, e.g., Pointer v. Texas, 380 u.s. 400, 407 (1965).

104 See, e.g., Barber v. Page, 390 u.s. 719, 725 (1968).

107 Roberts, 448 U.S. at 69 (quoting California v. Green, 399 U.S. 149, 166 (19701).

MM Admittedly, the Supreme Court has used the words "face to face" to describe the guarantee
of the confrontation clause. See id. at 63; Snyder v. Massachusetts, 491 U.S. 97, 106 (1934);
Mattox v. United States, 156 U.S. 437, 444 (1895)?. It has been argued, however, that this
language supports the right of cross-examination rather than of physical confrontation per sc
and that the Court’s choice of words may have resulted from its it,ability to foresee technological
developments permitting cross-examination and confrontation without physical presence. See
Melton, supra note 67, at 188.

109 See German, Morin & Rolfe, Videotape Evidence at Trial, 6 AmJ. Trial Advo-:, 209,
:to (1984); supra pp. 815- 16.

110 See supra pp. 816- 17.
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d riiihti. courts must weieh "society’ transcendent inuri'i
protecting the welfare of children." 11l Specifically, the stale Imlih
interest in protecting young children, allegedly the victims nf hmul
abuse, from the trauma of repeated r"pearances and extended 'e-i:
mony in open court in the presence of the alleged assailant. Tin- iria
judge should therefore allow the child to testify on videotape if t«-i:
fil"£ jJA-Qpcn court .would cause the child substantial enu>li..i).i:~
trauma. The judge should likewise order that the defendant he KkiTl
but of the sight and hearing of the child at the videotaping ses.di.n it
the defendant’s presence would cause the child substantial emotiona
: trauma.

2. DmmProcess mid Vidcolupini’. — Videotaping statutes rak
other constitutional concerns by granting the prosecution advantage'
and options it does not generally enjoy. Due process consideration*
of fundamental fairnessl1l- forbid investing the state with advantage
unrelated to the needs of protecting child witnesses and facilitating
the factfinding process. These options and advantages must therefore
be closely examined and strictly confined

All of the videotaping statutes so far enacted allow the child™
testimony to be recorded before trial commences.,u Exercising tlio
option arms the prosecution with a potent weapon in plea bargaining
negotiationsIMand affords it the luxury of planning trial strategy while
alreadw familiar with the recorded testimonvsof its chief witnc"
Videotaping statutes should instead require, as a general rule, llut
videotaped testimony be taken only after trial begins. Unfortunately
the resulting delavy would in some cases thwart two goals of vidcdnp-
ing statutes: enuring the child’s testimony while events arc fresh in
his or her memory and allowing the child an early withdrawal fron.
the court system. The tfred to achieve these goals balances whatever
disadvantages pretrial videotaping might impose on the defendant.
Ideally, videotaping statutes should provide that testimony not he

W Ginsberg v. New York, jgo U.S. 6.19, 640 (19681 (quoting People v Kahan. 15N V|
A1, at:. 06 N U.d .ut, 834 45" N.Y.S.:d jot, jq: (1965) (Fuld. J,, concurriiiiti Ir
Ginsberg the Court held Ihai society's interest in. the well-being of its youth justifies b.imiii.
the sale of 'exually explicit literature lo minors. See id. at 640-44. In a later case, the Omit
invoked similar arguments to uphold a ban on "indecent" radio broadcasts even thoueli Midi 1
ban necessarily impairs the first amendment riithts of adults :is well as children. See Iff' v
I'icilica Found., 418 U.S. 726. 749-50(1978)

"* See California v. Trombetta. 104 S. Ct. 5:3, 451 11984) CL'nder the Due I'rmc*>
Clause uf the Fourteenth Amendment, criminal prosecutions must comport with prevailing
notions of fundamental fairness.").

m A former requirement of the Florida statute that videotaping be conducted only after the
trial had commenced was eliminated by a 1984 amendment. See Act of May ji, 19X, ch xp
10, $ 1. 1984 Fla. Sess. Law Serv Q7-90 (West).

113 Minneapolis police vidcutai.cd the accounts of sex abuse given by 75 alleged child victims
in inSi and reported that 60 de'endants pleaded guilty. See Videotaping: Device for Fighti'-t
Child Abuse. A.B.A. J., Apr. 1984. at j6.
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videotaped unti' trial begins, unless the court determines before trial
that substantial delay would thereby result. In such cases the court
should ensure that the videotape be available during the pretrial
period to the defense as well as the prosecution.

Of the twelve existing videotaping statutes, only two clearly pro-
vide that the child, having testified on videotape, may not be required
to testify before the court in the proceeding for which the videotape
was made.llb> Each of the other statutes either explicitly or implicitly
reserves to the prosecutor the option of railing_the child, nr trial if the
videotaped testimony for anv_reason proves inadequate.ll6 This op-
tion gives the prosecution a unique strategic advantage while substan-
tially denying child victims the potential benefits of videotaping stat-
utes. Far from protecting the child, these videotaping statutes leave
open the possibility that the defense will confront the child during
testimony at trial with any inconsistent statements made on video-
tape. 117 Videotaping statutes should therefore provide that once the

1155<e Ky. Rev. Stat. § 421.350(5) (Supp. 19S4); Tex. Crim. Proc. Code Ann. 5 jS.07115)
(Vernon 5upp. 19S4). Bui see supra p. 814.

116 The Arkansas and Wisconsin statutes explicitly allow'testimony of the child at Hal in
addition to presentation of the videotaped deposition. See Ark Stat. Ann. § 43-2036 (Supp.
1983); Wts. Stat. Ann. S967.04(7X6) (West Supp. 1984). 1

The Montana statute, by its silence, apparently allows both recorded and live testimony.
See Mont. Code Ann. Sti 46-15-401 to -402 (1983).

Three statutes allow cither recorded or live testimony but not both, specifying that the
videotape will be admitted only if the child is unavailable to testify. See Cal. Penal Code
§ 1346(d) (West Supp. 1984); Colo. Rev. stat. s 18-3-413(4) (Supp. 1983); S.D. Codifieo
Laws Ann. § 23A-12-9 (Supp. 19S4). There is no guarantee, however, that the determination
of availability cannot be influenced by the prosecutor.

Four statutes seem to require that once a videotape is made, the child cannot be called to
testify at trial. See Ariz. Rev. Stat. Ann 8§ 12-2311 0 2312 (1982); Fla. Stat. Ann.
§918.17(1) (West Supp. 19S4) (as amended by Act of Ma”~et, 19S4, ch. 84-36, § 1, 1984 Fla.
Sess. Law Serv. 97-99 (West)); Me. Rev. Stat. Ann. tit. 15, § 1205 (Supp. 1983); N.M. Stat.
Ann. s 30-9-17(A) (Supp. 1984). But these statutes are les' than explicit. L

117 Certain alternatives 10 videotaping statutes avoid some of these problems. For instance. |
both the Texas and Kentucky statutes allow the childs testimony lo be transmitted into the
courtroom via closed-circuit television. See Kv. Rev. Stat. §421.350(31 (Supp. 1984); Tex.
CRIm7'P*roc~CODE~Xnnl"£**38.071(3) (Vernon Supp. 1984).

Proposed “child courtrooms" would separate the child and court officers from the jury and
spectators by a one-way glass partition. See Libai, The Protection of the Child I'iclim of a
Sexual Offense in the Criminal Justice System, 15 Wayne L. Rev. 977, 1016-18 (1969).

Simple “closure” of the courtroom — excluding unnecessary persons — would protect children
from crowds of spectators but would not isolate them from the jury. In Globe Newspaper Co.
v. Superior Court, 457 U.S. 596 (1982), the Supreme Court struck down a Massachusetts statute
requiring closure of the courtroom during the testimony of child victims of sex offense hough
the Court held that the press is generally entitled to attend public prosecutions, it did not
preclude the trial judge from ordering closure in unusual circumstances. 1d. at 608.

None of these alternatives, however, delivers the greatest advantages of videotaping: pro-1
(ecting the child from endless repetition of testimony, allowing the child to withdraw from the
court system at an early stage in the proceedings, and securing the child's testimony against 1

forgetfulness and retraction.



child has testified on videotape, neither party may call the child =l
TesFf\: aTtrial ur'ess the court rules thatthe interests of justice rc<piiiLl
iurther direct or cross-examination. In such cases the court should*
permit the child to give further testimony on videotape or by clu-cd-,
circuit television. '

I\'.. Toward an* Integrated Statctory Scheme

There is a manifest need for innovative approaches lo child testi-
mony in sex abuse prosecutions. Child sex abuse is a pervasive wrune
Discouragingly low conviction rates merely confirm what is intuitiwh
clear: that child victims, even when competent to testify anil iw
removed from the court system by theirparents, make reluctant and
undependable witnesses. Even when aconviction is secured with a
child’s testimony, it often comes at the expense of a prolonged emo-
tional ordeal for the child.

Legislative approaches to the problem should proceed in light of
two objectives: enabling the prosecutor to develop the full strength nf
the state’s case and protecting the child from victimization within the
court system. The ideal solution would advance both objectives while,
protecting the defendant's right to confront his accuser. Hearsay Mat-j
utcs effectively strengthen the prosecutor’s hand by allowing the child™;
earliest, unrehearsed description of the abusive act to be presented toi
the jury. The hearsay statutes outlined by this Note, however, do not
relieve a child who is “available" to testify from the duty of testifying
over an extended period in open court. Videotaping statutes do spare
the child this trauma, and legislatures should therefore enact them in
Tanderhjyith' hearsay statutes.lls

Wiicn drafting these statutes, legislatures must take care to avoid
serious impairments of defendants' right of confrontation. To this
end, hearsay_statut.es should require the child to testify on videotape
or at trial unless it is impossible, .for the child to do so. Neither.
TiTcompetency nor the likelihood of emotional trauma should he
grounds for finding the child unavailable. As long as the child is
available to testify, the trial court should admit "the child’s out-of-
court statements. If the child is unavailable to testify because of
sickness, death, or demonstrated incapacity, then hearsay statements
should be admitted only if accompanied by corroborative evidence
ensuring reliability.

Videotaping statutes should permit the child to testify on videotape
and out of the presence of the defendant if the trial court finds that
testimony in open court or a face-to-face confrontation with the de-
fendant would cause the child substantial emotional trauma. The

-mi Only Colorado has both a hearsay and a videotaping statute. Ste Colo. Rev Stat
$5 13-25-120. 18-3-413 (Supp. tq8.V.
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court should defer the taking of videotaped testimony until after the
trial has commenced unless substantial delay would thereby result.
Once the child has testified on videotape, the court should generally .
bar both parties from calling the child at trial. Finally, videotaping
statutes should prescribe standards regulating taping procedures and
the technical quality of the videotaping equipment.

Such an integrated statutory scheme, involving enactment of both
videotaping and hearsay statutes, presents perhaps the best possible
solution to a dilemma facing state legislatures across the country. The
public is now keenly aware of the problem of child sex abuse. Current
evidentiary and procedural rules have frustrated the effective prose-
cution of sex offenders while submitting their child victims to a pro-
longed ordeal in court. Any legislative alteration of these rules must
respect defendants’ sixth amendment right of confrontation. The sta-
tutory scheme described here would facilitate the prosecution of al-
leged child sex abusers and relieve the burden placed on the child
victim; yet it would not significantly diminish the defendant’s ability
to rebut the state’s evidence. Its enactment would be a just and
effective first step as society at last confronts the long-neglected prob-
lem of child sex abuse.



