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ARTICLE 6. DIRECTORS AND OFFICERS

S e c t i o n  .450 BOARD OF DIRECTORS; DUTY OF CARE; RIGHT OF INSPEC TION; FAILURE TO DISSENT
ORIGIN: ACC S e c t io n  .4 5 0 ( a )  i s  premised upon the 1977 r e v i ­sio n of the MBCA S e c tio n  35. The r i g h t s ,  p r i v i l e g e s , and d u t i e s  which are f i x e d  upon the board devolve upon d e l e g a t e s . ACC S e c tio n  .450 d i f f e r s  from the Model Act language to make 

| i t  c l e a r  that with t h i s  d e le g a t io n  flows the l i a b i l i t i e swhich the Chapter otherwise imposes upon the d i r e c t o r s . This m o d i f i c a t i o n  f o l l o w s  GCL S e c tio n  300 (d ).Subsection (b) i s  a l s o  premised upon the r e v i s e d  content of MBCA S ection 35. P r e s e n t l y . there i s  no s t a t u t o r i l y  d e f in e d  duty of care tc bn observed by a c o rp o r ate  d i r e c t o r .  One d e v i a t i o n  from the MBCA i s  the p r o v i s i o n  in  ACC S e c t io n  .4 5 0 (b )  in  which the duty o f  care i n c l u d e s  the duty of r e a ­sonable i n q u i r y .  This i s  taken from GCL S e c tio n  300(d).This s e c t i o n  r e p l a c e s  AS 1 0 . 0 5 . 1 7 4 ,  .222,  and .219.
SUMMARY OF COVERAGE: Under S e c t io n  .450 there must be aboard o f  d i r e c t o r s . ACC S e c t io n  .450 p r o v i d e s  f o r  the e x e r ­c i s e  and d e le g a tio n  o f  board f u n c t i o n s ;  the duty of care which must be observed by the d i r e c t o r s  and t h e i r  r i g h t  to r e l y  upon c e r t a i n  i n f o r m a t io n ,  o p i n i o n s ,  r e p o r t s ,  or state­
ments from o f f i c e r s ,  e x p e r t s ,  and committees of the board;I the grant of an ab so lu te  r i g h t  o f  i n s p e c t i o n  to every d i r e c ­to r  as to a l l  co rp o r ate  books, r e c o r d s ,  and documents, t o ­gethe r with the r i g h t  to use an agent or a tt o r n e y  and the r i g h t  to make c o p ie s  or e x t r a c t s ;  and, the consequences of a d i r e c t o r ' s  f a i l u r e  to d i s s e n t  as to any a c t i o n  taken by theboard at a meeting at which she i s  p r e s e n t .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n8.01 p a r a l l e l s  ACC S e c t io n  . 450(a) i n  r e q u i r i n g  a board of d i r e c t o r s . The a u t h o r i t y  to d ele gate board f u n c t io n s  i s  more l i m i t e d  under RMBCA S e c t io n  8.01 in  that the c o r p o r a t i o n s  with more than 50 s h a r e h o ld e r s  may not d ele gate board fun­c t i o n s  .RMBCA S e c t io n  8.3 0 e s t a b l i s h e s  the standards of care which must be observed f o r  d i r e c t o r s . Like ACC S e c tio n  .4 5 0 ( b )  i t  imposes a stan d ard  of honesty in  f a c t  augmented by the requirement that the conduct meet the l e v e l  which an " o r ­d i n a r i l y  prudent person in  a l i k e  p o s i t i o n  would e x e r c i s e  under s i m i l a r  c i r c u m s t a n c e s . . . . "  Unlike the C a l i f o r n i aand ACC s t a n d a r d ,  the one a r t i c u l a t e d  in  the RMBCA does notr e f e r e n c e  a duty o f  re asonable  i n q u i r y .  RMBCA S e c tio n8 . 3 0 ( b )  and ( c )  are s i m i l a r  to ACC S e c t io n  .4 5 0 (b ) i n  e n a b l ­ing a d i r e c t o r  to r e l y  upon i n f o r m a t i o n , o p i n io n s ,  r e p o r t s  and statem ents from o f f i c e r s ,  e x p e r t s ,  or committees of the
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board. This r i g h t  of r e l i r  ,ce i s  q u a l i f i e d  and i n a p p l i c a b l e  i f  the d i r e c t o r  knows, or as a reasonable person ought to know, t h a t ,  as to the mater in q u e s tio n ,  r e l i a n c e  i s  unwar­ra n ted .

S e c t i o n  .453 NUMBER AND ELECTION OF L.1ECT0RS
ORIGIN: ACC S e ctio n  .4 5 3 ( a )  and (b) are piemised upon am o d i f i c a t i o n  of New York B u sin ess  Corporation Law S e c t i o n  702(a) and ( b ) ,  and were adopted in  l i e u  of comparable p r o v i ­s i o n s  of S e ctio n  36 of the MBCA. S e ctio n  . 4 5 3 ( c ) ,  ( d ) ,  and(e) are taken from MBCA S ectio n 36. This s e c t i o n  r e p l a c e s  AS 1 0 . 0 5 . 1 7 7 ,  .1 80,  and .183.
SUMMARY OF COVERAGE: S e c tio n  .4 5 3 ( a )  continues the p o l i c y  o f
AS 1 0 . 0 5 . 1 7 7 ,  which s e t s  the minimum number of d i r e c t o r s  at t h r e e ,  save f o r  a c o rp o r a t io n  with l e s s  than three s h a r e ­h o l d e r s .  In a c o r p o r a t io n  with l e s s  than three s h a r e h o l d e r s , the number of d i r e c t o r s  need not exceed the number of s h a r e ­h o l d e r s .  The Model language which would permit a c o rp o r a t io n  to fu n ct io n  with a board o f  one r e g a r d l e s s  of the number of s h a r e h o ld e r s  was r e j e c t e d .  F u r t h e r ,  Sectio n .4 5 3 ( a )  makes i t  i m p o s s ib le  f o r  a board to adopt bylaws changing the number o f  d i r e c t o r s  without p a r t i c i p a t i o n  o f  the share s (as now p r o ­vided in  AS 1 0 . 0 5 . 1 7 7 ) ,  u nle ss  the board a c t s  under a p r o v i ­s io n  o f  the a r t i c l e s  or bylaws adopted by approval of theoutstandin g s h a r e s .This s e c t i o n  a ls o  d i r e c t s  that there s h a l l  be an e l e c ­tio n  of d i r e c t o r s  at each annual meeting except in  the caseof a c l a s s i f i e d  board, and d e f in e s  the tenure i i  o f f i c e  of  incumbent d i r e c t o r s . Subsection ( c )  s a n c tio n s  a n r o v i s i o n  in  the a r t i c l e s  which would secure the e l e c t i o n  of one or mored i r e c t o r s  to the h o ld e rs  of the share s  of a c l a s s  or s e r i e svoting as a c l a s s  or s e r i e s .  Subsection (e) makes c l e a r  that a d i r e c t o r  s e r v e s  u n t i l  the e x p i r a t i o n  of the term fo r which he i s  e l e c t e d  and u n t i l  a s u c c e s s o r  has been e l e c t e d  andq u a l i f i e d .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n6.03 governs the number and e l e c t i o n  of d i r e c t o r s . I t  p e r ­pe tu a te s  the concept p r e v i o u s l y  not adopted by the L e g i s l a ­ture which would permit a board o f  a s i n g l e  d i r e c t o r  r e g a r d ­l e s s  of the number of persons who own s h a r e s .  RMBCA S e ctio n8.03 t r a c k s  ACC S e c t io n  .4 5 3 (b )  in  p e r m it t in g  the a r t i c l e s  or bylaws to e s t a b l i s h  a formula p e r m it t in g  e i t h e r  the s h a r e ­h o l d e r s  or the board to increase or decrease trie number of  p o s i t i o n s  on the board. The RMBCA l i m i t s  the power of theboard under such a p r o v i s i o n  to an in c r e a s e  or decrease of no more than 30 percent from the number l a s t  approved by the s h a r e h o l d e r s . I t ,  too, e s t a b l i s h e s  the norm of one yearterms u n le s s  the board i s  c l a s s i f i e d  with s tag g e re d  terms.RMBCA S e c t i  n 8.04 p a r a l l e l s  ACC S e ctio n  .4 5 3 ( c )  in  p e r m i t t i n g . the a r t i c l e s  to permit c l a s s e s  to e l e c t  c e r t a i n  p o s i t i o n s  on the board. Unlike the ACC, i t  would not permit

49



series o f  sh are s  to have d i s c r e t e  voting r i g h t s .RMBCA S e c tio n  8.0 5 i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t io n  . 4 5 3 ( e )  r e s p e c t i n g  terms of d i r e c t o r s  and the con­t in u a t i o n  of a d i r e c t o r ' s  l i a b i l i t y  u n t i l  a s u c c e s s o r  s h a l l  have been e l e c t e d  and q u a l i f i e d .

S e c t io n  .455 C'ASSIFICATION OF DIRECTORS
ORIGIN: ACC S e c t io n  .455 i s  an enactment of MBCA S e c t io n  37,and works an important change from AS 1 0 . 0 5 . 1 8 6 .  Under e x i s t i n g  Alaska law, the d e c i s i o n  to c l a s s i f y  the board could be taken by a bylaw adopted by the board without s h a re h o ld e r p a r t i c i p a t i o n . Subse ctio n ( b ) ,  c o n tin u in g  the concern f o r  m in o r it y  s h are h o ld e r  r e p r e s e n t a t i o n  on the board, i s  new. S e c t io n  .455 r e p l a c e s 45 1 0 . 0 5 . 1 8 6 .
SUMMARY OF COVERAGE: ACC S e c t io n  .455 p r o v i d e s  f o r  o p t io n a lc l a s s i f i c a t i o n  of the board i f  there are nine or more board members, as long as tne option i s  s p e c i f i e d  in  the a r t i c l e s .  However, i f  the c o r p o r a t i o n  has not e l i m i n a t e d  cumulative v o t i n g , an amendment to the a r t i c l e s  attempting to provide f o r  board c l a s s i f i c a t i o n  i s  i n e f f e c t i v e  i f  the number of sh a re s  voting a g a in s t  c l a s s i f i c a t i o n  i s  s u f f i c i e n t  to e J ect one d i r e c t o r  under a cumulative voting scheme.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.0 6 i s  func­t i o n a l l y  i d e n t i c a l  to ACC S e c t io n  . 4 5 5 ( a ) .  C l a s s i f i c a t i o n  cannot be made u n le s s  there are nine or more d i r e c t o r s  and there may not be more than three c l a s s e s  s e r v i n g  s tagge red one y e a r  terms. U n f o r t u n a t e l y , the RMBCA does not contain any p r o t e c t i v e  mechanism f o r  those c o r p o r a t i o n s  which have e l e c t e d  cumulative voting r i g h t s .

S e c t io n  .458 VACANCIES ON THE BOARD
ORIGIN: ACC S e ctio n  .458 i s  adapted from GCL S e c tio n  302.I t  has no d i r e c t  p a r a l l e l  in  Alaska law.
SUMMARV OF COVERAGE: ACC S e c t io n  .458 p r o v id e s  that theboard may d e c l a r e  vacant the o f f i c e  of a d i r e c t o r  who has been d e c l a r e d  of unsound mind by a ur-urt o r d e r ,  or who has had c i v i l  r i g h t s  suspended due to imprisonment as p ro v id e d  in AS 3 3 . 3 0 . 3 1 0 .
COMPARISON WITH THE FINAL DRAFT . RMBCA: Tne RMBCAc o n t a i n s  no comparable p r o v i s i o n .

S e c t io n  .460 REMOVAL OF DIRECTOR WITHOUT CAUSE
ORIGIN: ACC S e c t io n  .460 i s  premised upon S e c t io n  303 of theGCL, and -has no p a r a l l e l  i n  Alaska law. This s e c t i o n  p r o ­vides an important s h a r e h o ld e r  check upon the incumbent d i ­
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rect ors  Innovated in California (as mandatory), and now found 
in Delaware (opt i onal ) ,  New York (opt i onal ),  and in the MBCA 
(opt i onal ) .  Section .460 fol l ows the California version,  and 
i s  mandatory. The special  provi sions regarding not ice are 
ori gi nal ,  having no paral l el  in st at ut ory precedent , and 
apply only to those corporations with 500 or more record 
sharehol ders.

SUMMARY OF COVERAGE: kJC Section .460 provides for removal
of  incumbent di rect ors  at any time without any reason by a 
vote of  the outstanding shares,  subj ect  to s p e c i f i c  not i ce  
pr o v i s i o ns . If  the attempted removal i s  to be made at a 
speci al  meeting,  or at a regular meeting of a corporation 
with more than 500 record sharehol ders, not i ce  nf the removal 
action must be given.  Provisions are also mr.de for the 
prot ect i on of  represent at i ves  of  a minority of  the shares,  or 
the di rect ors  e l e c t e d by a cl ass  or s e ri e s  of  shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.08 continues the Model Act tradition of  suggesting that  
t hi s  provi sion be made optional according to provi si ons  of  
the a r t i c l e s .  It  contains no not i ce provi si ons  respecting 
corporations with a r e l at i v e l y large number of  sharehol ders. 
Like ACC Section .460, RMBCA Section 8.08 contains provi sions  
to prot ect  di rect ors  seated through cumulative voting or as 
the represent at i ves  of  a particular cl ass  of  shares.

Section .463 REMOVAL OF DIRECTOR BY SUPERIOR COURT

ORIGIN: ACC Section .463 i s  taken from GCL Section 304, and
i s  without paral l el  in Alaska law. This s ect i on modifies the
GCL by adding "gross negl ect  of  dut i es "  as a ground for 
j udi ci al  removal,  and in granting standing to the board to
seek removal.

SUMMARY OF COVERAGE: The primary recourse for shareholders
d i s s a t i s f i e d  with the performance of  a di rect or i s  to seek
removal under ACC Section .460. However, i f  there are i ns uf ­
f i c i e nt  vot es ,  ACC Section .463 s p e c i f i e s  the serious grounds 
under which the holders of  at l eas t  ten percent of  the shares  
of  any cl as s  or a majority of  the board of  di rect ors  hove 
standing to seek removal in the superior court .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.09 i s  func­
t i onal l y i dent i cal  to ACC Section .463.

Section .465 VACANCIES AND RESIGNATION; SPECIAL MEETING OF 
SHAREHOLDERS

ORIGIN: ACC Section .465 iS modeled upon GCL Section 305
with certain modi f i cat i ons.  Section .d65(a) continues the 
pol i cy of  AS 10.05.189 in vesting broao authority to f i l l  
vacancies •with the remaining member(s) uf the board, yet
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unlike AS 10.05.189,  t hi s  presumption may be modified by 
provi si ons  in the a r t i c l e s  or bylaws.  The 1976 amendment to 
AS 10.05.189,  requiring expansion vacancies to be f i l l e d  by 
shareholders,  has been dropped,  given s harehol ders’ expanded 
mandatory rol e in ACC .453. Section .4651b } has no paral l el  
in Alaska law. Section .465(d) i s  a subst ant i al  modification 
of  GCL Section 305(c),  omitting Section 305(c)(2) (el i minat ­
ing the rol e of  the superior court ) .

SUMMARY OF COVERAGE: This s ec t i on and Section .458 define
when a vacancy e xi s t s  upon the board.  ACC Section .465
provides that in the absence of  contrary provi si ons in the 
a r t i c l e s  or bylaws,  and unless the vacancy has occurred by 
removal by shareholders (Section .460),  the vacant p o s i -
t i o n( s )  may be f i l l e d  by the di r e c t o r (s ) remaining in o f f i c e ,  
even though there may be l e s s  than a quorum of  the ent i re  
board.  This s ec t i o n also provides for resignation by a
di rect or and his s t at us  unt i l  the e l e c t i o n and qual i f i cat i on  
of  a s uc c e s s o r .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.10 di f f e r s  from ACC Section .465 in two part i cul ars . It  
f a i l s  to make clear t hat ,  unless otherwise provided in the 
a r t i c l e s  or by' .aws, a s o l e  remaining di rect or may act to f i l l  
vacancies on the board.  This provi sion may be especi al l y  
important in the event of  a di sast er in which nearly al l  of  
the di rect ors  may have peri shed.  To some extent  t hi s  omis­
sion i s  re. mdied by Section 3.03(b )\ 2) under which one or 
more o f f i c e r s  of  the corporation may be deemed di rect ors  for 
a meeting during a defined period of  emergency. RMBCA Sec­
tion 8.10 does not contain a comparable provi sion to ACC 
Section . 465(c, whereby i f  the di rect ors  e l e c t e d by the 
shareholders cm s t i t u t e  l e s s  than a majority of  the board,  
shareholders holding as few as 10% of  the outstanding shares  
may cal l  a speci al  meeting to e l e c t  the ent i re board.

Section .468 EXECUTIVE AND OTHER BOARD COMMITTEES

ORIGIN: ACC Section .468 i s  a modified version of  the new
Section 42 of  the MBCA, and c l a r i f i e s  AS 10.05.195.

SUMMARY OF COVERAGE: ACC Section .468 permits the art i c l e
or bylaws to empower the board to set  up execut i ve and other 
committees, and to delegate to such committees the powers 
otherwise vest ed in the board,  with certain e xc ept i ons . The 
duty of  care of  di rect ors  not members of  such committees i s  
provided for in Section . 468(b).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.25 i s  f unct i onal l y i dent i cal  to ACC Section .468 with two 
e xc e pt i o ns . RMBCA Section 8. 25(a) requires that each commit­
tee have two or more director- members. This l i mi t at i on i s  
not found-in ACC Section .468. RMBCA Section 8.25 does not 
e x p l i c i t l y  cover the creat ion of  committees and the delega­
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tion of  board functions to the duty of  care owed by non­
member d i r e c t o r s .

Section .470 MEC7INGS: CALL, PLACE, NOTICE, AND WAIVER

ORIGIN: ACC Section .470 i s  a modified version of  GCL Sec­
tion 307, which replaces AS 10.05.198 (which was predi cat ed 
upon MBCA Section 43).

SUMMARY OF COVERAGE: ACC Section .470 def ines  the o f f i c e r s
or di rect ors  who have authority to cal l  regular or speci al  
meetings of  the board or board committee, the not i ce  requi re­
ments that must be observed,  and the waiver of  such not i ce  
requirements by unnoticed d i r e c t o r s .

ACC Section .470(a) i s  unprecedented in Alaska law and 
for the f i r s t  time defines the corporate o f f i c e r s  or di rec ­
tors who have authority to cal l  regular or speci al  or s peci al  
mettings of  the board or board committee.

ACC Section .470(b) fol l ows the Alaska' s exi st i ng no 
not i ce  pol i cy for regular meetings.  With respect  to speci al  
meetings there i s  a standardization of  a twenty day written 
not i ce requirement with broad authority to use the instrumen­
t a l i t i e s  of  e l e c t ro ni c  telecommunications in which case the 
time provi sion i s  the 72 hour requirement observed for per­
sonal communication. Section .470(b) goes beyond ei t her the 
GCL or the Model Act in requiring that not i ce  of  speci al  
meetings di s cl os e  the purpose or business to be t ransact ed. 
Section .470(c) def ines  the circumstances under which an 
unnoticed di rect or can or will  be taken to have waived the 
not i ce  requirements.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sect ions
8.22 and 8.23 contain coverage comparable ACC Section .470(b) 
and (c) .  RMBCA Section 8.22 does not s peci f y who may cal l  
meetings of  the board or board committees, nor does i t ,  in 
the absence of  a requirement in the art i c l e  or bylaw, neces ­
s i t a t e  that not i ce  of  speci al  meetings di s cl os e  the pL^pose 
and business to be t ransact ed. This omission may prove 
troublesome in the context  of  a c l o s e l y  held corporation in 
which the mi nori t y' s only pragmatic prot ect i on may be to 
refrain from attending a speci al  meeting thus blocking the 
formation of  a quorum.

RMBCA Section 8.23 on waiver of  not i ce  i s  s ubst ant i vel y  
i dent i cal  to ACC Section . 470(c).

Section .473 QUORUM OF DIRECTORS

ORIGIN: ACC Section .473 continues the pol i cy and language
of  AS 10.05.192 and MBCA Section 40.

SUMMARY OF COVERAGE: ACC Section .473 f i xes  the quorum of
the board, or any board committee at an absolute majority of  
the pos i t i ons  of  such body.  The ar t i c l e s  or bylaws are
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competent to s et  a higher quorum requirement, but may not go 
below the majority requirement. This pos i t i on r e f l e c t s  a 
continuation of  prior Model Act pol i cy which opposed l e s s  
than majority quorum requi rement s. ACC Section .473 also e s ­
t abl i s he s  the norm that the act  of  the majority of  the di rec­
t ors  at a meeting at which a quorum i s  present  i s  the act of  
the board unless the a r t i c l e s  require a greater number.

COMPARISON WITH THT FINAL DRAFT OF THE RMBCA: RMBCA Section
8.24(a) and (c) re f unct i onal l y i dent i cal  to ACC Section 
.473. RMBCA Sr ion 8. 24(b) devi at es  from prior Model Act 
pol i cy and w o u j . c  permit the a r t i c l e s  or bylaws to fix the 
quorum requirement as low as one- t hi rd of  the number of  
members of  the board or committee.

Sect i on .475 INFORMAL ACTION BY DIRECTORS

ORIGIN: ACC Section .475(a) i s  a st rai ght  enactment of  the
l as t  paragraph of  MBCA Sect ion 43. Section .475(b) i s  a mod­
i f i e d  version of  AS 10.05.199 and MBCA Section 44.

SUMMARY OF COVERAGE: ACC Section .475 provides for board
meetings to be conducted via telecommunications equipment 
allowing simultaneous cont act  of  al l  par t i c i pant s . It  also
provides for busi ness  to be transacted without any form of
meeting via the use of  written consent s  i dent i cal  in content  
obtained from al l  d i r e c t o r s .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.20(b) i s  f unct i onal l y i dent i cal  to ACC Section .475(a) in 
permitting board meetings to be conducted via communicat ‘ ons 
equipment. RMBCA Section 8.21 i s  funct ional l y i dent i cal  ':o 
ACC Section .475(b) in permit t ing the board to act without a 
meeting ut i l i z i ng written consent s  signed by al l  of  the 
members. The prudential  requirement that those consent s  be 
i dent i cal  in content  i s  omit t ed from the RMBCA.

Sect ion .478 DIRECTOR CONFLICTS OF INTEREST

ORIGIN: Existing Alaska law has no s t at ut ory law on di rect or
c o n f l i c t s  o f  i n t e r e s t .  ACC Section .478 i s  modeled upon GCL 
Section 310, with modi f i cat i ons  designed to produce a more 
st ri ngent  standard regarding di rect or c o nf l i c t  of  i n t e r e s t .  
One departure from the GCL was the omission of  i t s  provi sion  
permitting a committee o f  the board to validate certain i n­
t e r e s t e d t rans ac t i ons . Also omitted was Cal i f orni a' s  t hird 
al t ernat i ve  for val i dat i on, which would be a showing by the 
proponent of  a contract  or t ransaction that such transaction 
was j us t  and reasonabl e. Instead of  being an Independent  
v ehi cl e  for val i dat i on, such a requirement i s  imposed as an 
additional  ground for val i dat i on under Section .478( a)(2).

SUMMARY OF' COVERAGE: ACC Section .478 addresses c o n f l i c t  of
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i n t e r e s t s  in two di s t i nc t  and c l as s i c al  i nst ances:  (1)
where the contract  or other transaction i s  between the cor­
poration ani one or more of  i t s  di rect ors ;  and (2) where the 
ccrt ract  O', transaction i s  between two corporations sharing a 
c nmon di rect or or di rec t ors .

ACC Section .478(a) provides that transactions between 
the corporation and a di rect or or a business ent i t y in which 
the di rect or has a material f inancial  i nt exest  must be ap­
proved ei t her by validation via the informed approval of  the 
sharehol ders, or by the approval of  a di s i nt eres t ed and f ul l y  
informed majority of  a quorum of  the f ul l  board. The di rec­
t o r ’ s shares are not to be computed ei t her for purposes of  
determining a quorum of  the shares or a quorum of  the board.  
The proponent of  the contract  has the additional burden to 
show that the contract  or transaction i s  j us t  and reasonabl e.

In the case of  a common di rect or (s)  on the boards of  
each of  the corporate part i es  to a t ransact ion, there i s  no 
obj ect i on as long as the other di rect ors  are f ul l y apprised 
of  al l  f ac t s ,  including the common di rect ors hi p. Nothing in 
ACC Section . 478(c) i s  intended to infl uence Alaska’ s ant i ­
t rust  laws,  nor does t hi s  s e c t i o n intend to operate in dero­
gation of  a d i r e c t o r ' s common law duty of  l oyal t y in the 
context  of  the corporate opportunity doctrine.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.31 paral l el s  ACC Section .478 i s  primarily concerned with
c o n f l i c t s  of  i nt e r e s t  in which the director has a direct  or 
i ndi rect  adverse financial  i n t e r e s t .  Its  coverage i s  very 
similar to ACC Section . 478(a).  There i s  no e xpl i c i t  RMBCA 
coverage of  the secondary c o n f l i c t  of  i nt erest  s i t uat i on in 
which a common di rect or or di rect ors  serve on the boards of  
both corporate part i es  to a contract  or t ransact ion.

Sect ion .480 LIABILITY OF DIRECTORS

ORIGIN: ACC Section .480 i s  an augmented version of  new
Model Act Section 48, and repl aces AS 10.05.216 and .225.  
Section .480(a) continues the pol i c y of  AS 10.05.216 imposing 
j o i nt  and several  l i a b i l i t y  upon di r e c t o r s, Section .480(a) 
(3) continues an imposit ion of  l i a b i l i t y  for I l l i c i t  loans to 
o f f i c e r s  or employees contained in AS 10.05.216(d),  which i s  
not found in MBCA Section 48. The affirmative defense by a
di rect or that she observed the duty of  care defined in ACC
Section 450(b) i s  new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .480 imposes j o i nt  and
several  l i a b i l i t y  upon di rect ors  who vote for or assent  to 
three types of  i l l i c i t  t rans ac t i ons : di s t ri but i ons  to share­
holders contrary to provi s i ons  of  Article 4 of  t hi s  Chapter;  
di s t ri but i ons  to shareholders which are prej udi ci al  to the
ri ght s  of  credi t ors  during the l i qui dat i on of  the corpora­
t i on;  and loans or ext ensi ons of  corporate credit  to any
o f f i c e r  or employee contrary to the r e s t r i c t i o ns  of  ACC
Section .485 and any provi si ons  of  the ar t i c l e s  of  incorpora­
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t i on.  ft defense to l i a b i l i t y  i s  proof  by the defendant(s) of  
an observance of  the duty of  care art i cul at ed in Section 
.450(b).

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8. 55(a) i s  funct ional l y i dent i cal  to ACC Section ,480(a)(1)  
in dealing with the consequences of  a d i r e c t o r ' s personal  
l i a b i l i t y  for voting for or assenting to i l l i c i t  di s t ri bu­
t i ons .  The ri ght s  of  cont ribut ion recognized in ACC Section 
.480(b) are mirrored in RMBCA Section 8. 55(b).  The ACC's 
coverage of  di s t ri but i ons  which are i l l i c i t  during the course 
of  l i qui dat i on are not contained in the RMBCA. I l l i c i t  loans  
to o f f i c e r s  or di rect ors ,  covered by ACC Section ,480(a)(5),  
are the subj ect  of  RMBCA Section 8.52.  The circumstances  
under which such loans may be l l c i t l y  extended are covered by 
ACC Section .485. They are more st ri ngent  than the c i r ­
cumstances recognized under RMBCA Section 8. 55(a)(1) and (2).

Section .485 OFFICERS: TENURE, RESIGNATION, AGENCY, DUTY OF
CARE

ORIGIN: ACC Subsection .485(a) i s  adapted from GCL Section
512(a),  former GCL Section 821, and NBCL Section 715(e).  
Unlike AS 10.05.228, Section 485(a) el iminates  the nec es s i t y  
of a vice pr e s i de nt .

Subsection .485(b) i s  taken from GCL Section 512(b),  and 
di f f e r s  from AS 10.05.228 by providing that o f f i c e r s  must be 
s e l e c t e d  by the board.

Subsection .485(c) i s  taken from NBCL Section 715(g),  
and repl aces  AS 10.05.251;  i t  r e f l e c t s  no subst ant i ve change 
in defining the source of  real authority of  o f f i c e r s .

Subsection .485(d) i s  taken from GCL Section 515, which 
in turn,  i s  adapted from Pennsylvania BCL Section 505.

Subsection .485(e) i s  premised upon NBCL 7.<5(h), without  
i ncl usi on of  the s p e c i f i c  "right  of  rel i ance"  provi sion of  
the New York act .  For the f i r s t  time,  the ACC defines the
duty of  care for o f f i c e r s ,  however,  unlike NBCL Section 715,
ACC Section 485(e) makes i t  clear that the duty of  care 
incl udes a duty of  reasonable inquiry.

SUMMARY OF COVERAGE: Five major t opi c s  are addressed by ACC
Section .485: (1) the minimum number of  o f f i c e s  which a cor­
poration must have;  (2) the manner of  s e l e c t i o n and the right  
of  resignat ion of  o f f i c e r s ;  (5) the source of  real authority 
of  corporate o f f i c e r s ;  (4) a st rat egy by which a third party 
can preclude a corporate pr i nc i pal ' s  denial of  the authority 
of  an o f f i c e r  as agent;  and, (5) a def i ni t i on of  the standard 
of  care according to which o f f i c e r s  are to discharge t heir  
r e s p o n s i b i l i t i e s  to the corporat i on.

COMPARISON OF THE FINAL DRAFT OF THE RMBCA: The f i ve  t opi cs
covered by ACC Section .485 are t reat ed in f i ve  separate 
s e c t i o ns  of  the RMBCA.

RMBCA Section 8.40 deals with the required o f f i c e r s .
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It di f f e r s  from ACC Section .483(a) in several  part i c ul ars . 
Section 8.40 merely requires that the corporation have "the 
o f f i c e r s  described in i t s  bylaws or appointed by the board of  
d i r e c t o r s . . . . "  Thus i t  would appear that under the RMBCA
a corporation could be headed by the "Great PooBah",  an i n­
dividual as s i s t e d by the "Zupreme Tweeb." Notwithstanding, 
there must be at l e as t  one o f f i c e r  who has the functions of  
the corporate secret ary and "/ho assumes al l  s t at ut o ri l y im­
posed du+' es of  that o f f i c e .

RMb̂ A Section 8.41 i s  in accord with ACC Section 
.483(a) in describing the dut ies  of  o f f i c e r s .  They are fixed 
by the terms of  the bylaws or,  the the extend permi t t ed, by 
the board.  The RMBCA misses the accomplishment of  ACC Sec­
tion .483(c) in making e xpl i c i t  the grant of  real agency 
authority to corporate o f f i c e r s .

RMBCA Section 8.42 j oi ns  ACC Section .483(e) in def i n­
ing a duty of care for corporate o f f i c e r s .  Unlike the ACC, 
the RMBCA does not make an express reference to a duty to 
make reasonably inquiry as part of  the "reasonable person in 
l i ke  circumstances"  standard.  RMBCA Section 8.42 paral l el s  
i t s  treatment of  the duty of  care for corporate di rect ors  by 
art i cul at i ng "safe harbor" provi si ons  wherein an o f f i c e r  may 
rel y upon reports  and represent at ions of  ot hers.  The ACC 
does not s p e l l  out t hi s  concept .

RMBCA Section 8.43 paral l el s  ACC Section .483(b) in 
providing that o f f i c e r s  serve at the pleasure of  the board.  
It  also recognizes circumstance under which an o f f i c e r  may 
resign her po s i t i o n.

RMBCA Section 8.44 i s  f unct ional l y i dent i cal  to ACC 
Section .483(b) in providing that the removal of  an o f f i c e r  
does not prej udice any contract  ri ght s  which the o f f i c e r  
might have in the event that removal was in breach of  a 
contract  of  employment.  Both the ACC and RMBCA language aim 
to f o r e s t al l  circumstances in which a corporation could be 
ordered to s p e c i f i c a l l y  perform a contract  with an o f f i c e r  in 
whom the board no longer reposed conf i dence. Such a corpora­
t ion may, however,  be l i abl e  in damages.

Sect ion .485 LOANS TO DIRECTORS, OFFICERS, AND EMPLOYEES

ORIGIN: ACC Section .485 i s  unique,  borrowing from MBCA
Section 47 and GCL Section 315, but r e f l e c t i ng p o l i c i e s  which 
are more pr o t e c t i v e  of  the corporate f i s c  than ei t her of  
those p r o v i s i o n s . It  repl aces /IS 10.05.213.

SUMMARY OF COVERAGE: ACC Section .485 repudiates AS 10.05.
213' s f l at  prohi bi t i on against loans to corporate di rect ors  
or o f f i c e r s .  However, loans may not be made to di rect ors  
without the approval of  t wo- t hi rds of  the voting shares.  The 
board i s  competent to extend loans to o f f i c e r s  and employees. 
A " l oan"  i s  defined broadly,  to Include s e c ur i t i e s  or real or 
personal property,  as well as cash.  Di rect ors , o f f i c e r s ,  and 
employees of  parent,  subsi di ary, and s i bl i ng corporate af ­
f i l i a t e s  are rest rained under t hi s  s ec t i on for purposes of
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obtaining a corporate loan.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 8.32 also
prohi bi t s  a corporation from extending loans or guarantees to 
corporate d i r e c t o r s . It  does not cover loans to o f f i c e r s  or 
employees. Further„ the power to loan or guarantee the loans  
of  di rect ors  i s  easi er to achieve under RMBCA Section 8.32.  
Either a simple majority of  the voting shares may approve or 
the board may determine that the loan or guarantee be ne f i t s  
the corporation and, having so de + ' jcmined, approves i t .

Section .488 SECONDARY LIABILITY OF DIRECTORS AND OFFICERS

ORIGIN: ACC Section .488 i s  new and without di rect  precedent
in corporate law. This s ec t i o n was adapted from NBCL Section 
630, which Imposes personal j o i nt  and several  l i a b i l i t y  upon 
the ten l argest  shareholders of  a non- publ icl y traded cor­
poration for all debt s,  wages, or s al ari es  due and owing to 
any of  the corporation • s laborers and employees.

SUMMARY OF COVERAGE: The s oci al  problem targeted for r e ­
dress by ACC Section .488 i s  the abuse of  unsecured c redi ­
t ors ,  including employees, who are precluded by the r e l a­
t i v e l y  small dimension of  t hei r demands, cont rast ed with the 
high c o s t s  of  l i t i g a t i o n , from asserting the more t radit i onal  
common law e f f o r t s  to " pierce the corporate v e i l " .

Section .488 creat es  a "secondary l i a b i l i t y "  on the part  
o. i ncorporat ors , di rect ors  (other than a provi sional  di rec ­
tor appointed under Section 640), and the pre s i de nt , s e c r e ­
tary,  and treasurer in the event  that corporate as s et s  prove 
i ns uf f i c i e nt  to meet corporate obl i gat i ons  for contract  i n­
debtedness,  mat eri al s , suppl i es ,  i nvent ory, or s e r v i c e s  fur­
nished in the s t at e  during t hei r period of  s e r v i c e .  This 
secondary l i a b i l i t y  i s  j o i nt  and s everal ,  and may amount to a 
maximum of  $25,000 for each credi t or.  The terms of  a written 
contract  between a corporation and a third party may modify 
or preclude the l i a b i l i t y  created by t hi s  s e c t i o n.  The 
l i a b i l i t y  of  t hi s  s ec t i o n also extends to di r e c t o r s , i ncor­
porators,  and o f f i c e r s  of  every foreign corporation doing 
business within Alaska to the extent  that mat eri al s , sup­
p l i e s ,  i nvent ory, or s e rv i c e s  were furnished within the 
s t a t e .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The exposure
draft of  the RMBCA contained nothing comparable to the New 
York precedent or the ACC provi si on on secondary l i a b i l i t y . 
However, the f inal  draft  s t a t e s  in Section 2.02 that the 
a r t i c l e s  can impose personal l i a b i l i t y  on shareholders for 
s p e c i f i e d amounts in s pe c i f i e d c o ndi t i o ns .

Section .490 INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES, 
■AND AGENTS: INSURANCE
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ORIGIN: ACC Section .490 i s  premised upon Section 5 of  the
Model Act and works few changes on the provi si ons of  AS 
10. 05.010.

SUMMARY OF COVE:ACE: Corporate di rect or,  o f f i c e r s ,  and em­
ployees are vulnerable to attack in t hei r personal capacity 
for acts done in t hei r corporate r o l e s .  There i s  an under­
standable demand for f inancial  prot ect i on from po t e nt i al l y  
ruinous c o s t s  and l i a b i l i t i e s . Standing in opposi t ion to 
t hi s  demand are s oci al  p o l i c i e s  i mpl i ci t  in the condemnation 
of  ac t i v i t y  or behavior as criminal,  v i ol at i v e  of  administra­
t i ve  regul at i ons , or harmful to the i nt e r e s t s  of  the corpora­
t i on.  These competing i nt e r e s t s  must be confronted in any 
st at ut ory provi si on covering i ndemni f i cat i on.

ACC Section .490 di st i ngui shes  between those circum­
stances in which a claim for indemnification may be made as 
of  " ri ght "  from those in which i t  i s  addressed to the di s c re ­
tion of  the corporat i on. As a further l i mi t at i on upon d i s ­
cretionary i ndemnificat ion,  ACC Section .490(a) and (b) s pe­
ci f y standards which must have obtained as to both the con­
duct and s t at e  of  mind of  the defendant. Finally,  the cor­
poration i s  empowered to purchase and maintain insurance 
which would recompense a defendant for any c o s t s  or l i a b i l i ­
t i e s  incurred i r r e s pe c t i v e  of  the power of  the corporation to 
have e f f e c t e d  indemnification for i t s  own re s ourc e s .

Indemnification as a matter of  right  under ACC Section 
.490(c) can be assert ed by a defendant who has been ex­
onerated on the meri t s .  Discretionary indemnification i s  
provided in two circumst ances. ACC Section .490(a) deals  
with a defendant in di rect  c i v i l ,  administrative or criminal  
proceedi ngs. While the deci si on to indemnify i s  l e f t  to the 
judgment of  the corporation under subsect i on (d),  i t  i s  
conditioned upon a finding that the defendant ".  . . act ed in
good f ait h an in a manner reasonably bel i eved to be in or not 
opposed to the best  i nt e r e s t s  of  the corporat i on, and, with 
respect  to a criminal action pro proceeding, had no reason­
able cause to b e l i e v e  the conduct unlawful.  . . "  ACC Section 
.490(b) d ' o l s  with the even more troubling s i t uat i on of  di s ­
cretionary indemnification where the defendant has been as­
sai l ed in a deri vat i ve  proceedi ng. If  the defendant has been
adjudged gui l t y of  vi ol at i ng ei t her the duty of  care or
l oyal t y,  the power of  the corporation to indemnify against
the very harm which i t  has s uf f ered,  or the court incurred
c o s t s  in r e s i s t i ng l i a b i l i t y , can only be exercised pursuant  
to a s p e c i f i c  finding by and order of  the court in which the 
action was t ri ed.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Chapter 8,
sub- chapter E of  the RMBCA contain the coverage on indem­
ni f i c at i o n.  RMBCA Section 8. 51(a),  (b) and ( c) .  deals with
the authority of  a corporation to indemnify. It  i s  f unct i on­
al ly equival ent  to ACC Section .490(c).  RMBCA Section 
8. 51(d) pro hi bi t s  indemnification in the instance of  a suc­
c es s f ul  deri vat i ve  sui t  or other proceeding charging personal  
benef i t  to the defendant . However t hi s  ironcl ad prohi bi t i on
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i s  l at er qual i f i ed by RMBCA Section 8.54(2) where It  i s  
recognized that the court may order Indemnificat ion. The 
combination of  these two provi s i ons  Is a resul t  not unlike  
ACC Section .490(b).  RMBCA Section 8.52 on mandatory indem­
ni f i c at i o n deals with the defendant who was wholly s uc c e s s ­
f ul .  It  accords with ACC Section . 490(c).

RMBCA Section 8.55 adopts a s t r i c t e r  at t i t ude toward 
advances against th defendant 1s ant i ci pat ed expenses.  ACC 
Section .490(e) l eaves  the question within the di scret i on of  
the corporation condi t i oned only upon an undertaking by or on 
behal f  of  the defendant that the amount will  be repaid i f  i t  
i s  ul t imat el y determined that there i s  no indemnification as 
a matter of  ri ght .  The RMBCA would require a prior det er­
mination of  the defendant ' s  good f ai t h,  the furnishing of  a 
written personal undertaking to repay the advance,  and a 
determination that the f ac t s  then known would not preclude  
i ndemni f i cat i on.

RMBCA Section 8.55 i s  in subst ant i al  accord with ACC 
Section . 490(d)' s pos i t i on on how and by whom the corporate  
deci si on to indemnify i s  to be made. The primary respon­
s i b i l i t y  i s  that of  di s i nt e r e s t e d and unlnvolved di rect ors  so 
long as they c o ns t i t ut e  a majority of  a quorum. 1° This 
quorum cannot be mustered the deci si on may be reached by i n ­
dependent l egal  counsel  or approved by the outstanding 
s hares .

RMBCA Section 8.56 extends the provi si ons  on the indem­
ni f i c at i o n of  di rect ors  to employees and o f f i c e r s .  This 
accords with the provi s i ons  of  ACC Section .490.

RMBCA Section 8.57 accords with ACC Section .490(g) 
permitting a corporation to purchase and maintain a pol i cy of  
insurance covering di rec t ors ,  o f f i c e r s  and employees which 
would cover any l i a b i l i t y  arising out of  that s t at us  whether 
or not the corporation would have the power to indemnify with 
i t s  own funds.
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ARTICLE 7. AMENDMENTS AND CHANGES

Section .502 AUTHORIZATION: PERMITTED AND PROHIBITED AMENDMENTS

ORIGIN: ACC Section .502(a) i s  taken from GCL Section 900.
It repeats the substance of  AS 10.05.270,  which i t  repl aces.  
Section . 502(b) i s  l argely a reenactment of  AS 10.05.273,  
with several  del et i ons  r e f l e c t i ng the elimination of  the con­
cept of  par value.  The language under Section . 502(b)(2) i s  
new, and r e f l e c t s  a major change in Alaska law, in order to 
caref ul l y and unequivocally authorize only changes which 
extend l i mi t at i ons  imposed upon a corporat i on' s duration.  
Subsections . 502(b)(5) and (6) f ol l ow MBCA Section 58, in 
order to conform Alaska law to the language of  the Model Act.

SUMMARY OF COVERAGE: ACC Section .502 permits a corporation
to amend i t s  ar t i c l e s  in "any and as many respect s  as may be 
de s i r e d. "  Whether a provi si on i s  required or permitted in 
the ar t i c l e s  of  incorporation i s  determined as of  the e f f e c ­
t i v e  date of  the amendment.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.01 conf ers  a power to amend the corporate ar t i c l e s  in the 
most general of  terms.  It  does not di f f e r  s ubst ant i vel y from 
ACC Section .502 but does not contain the non- exhaustive l i s t  
of  permitted amendments found in the ACC. This r e f l e c t s  a 
di f f eri ng drafting s t y l e  in which the Alaska s t at ut e  would 
contain i l l u s t r a t i o ns  and examples to guide both lay persons  
and counsel .

Section .504 PROCEDURE TO AMEND ARTICLES OF INCCRPORATION

ORIGIN: ACC Section . 504' s s ubs ect i ons  (a)(1) ,  (b),  and (c)
are taken from AS 10.05.276 and MBCA Section 59. Section 
.504(a)(2) i s  adapted from Section 902(a) of  the GCL, and 
changes Alaska law by e x p l i c i t l y  giving shareholders the 
power to i n i t i a t e  amendments to the a r t i c l e s .

SUMMARY OF COVERAGE: ACC Section .504 s e t s  forth the manda­
tory procedures which must be fol l owed to amend the a r t i c l e s .  
Under Section . 504(a)(2), once shares have been Issued,  the 
power to i n i t i a t e  amendments resi des  concurrently in the 
board and with the voting shares.  An amendment i ni t i a t e d  by 
the shares does not become e f f e c t i v e  unt i l  approved by the 
board; l i kewi s e ,  an amendment i n i t i a t e d  by the board requires  
shareholder approval to become e f f e c t i v e . Alaska law pres ­
ently requires a t wo- t hi rds majority of  the shareholders to 
approve amendments; ACC Section .504(a)(2) opt s  for a major­
i t y of  the . outstanding shares e nt i t l e d  to vote,  but makes the 
ar t i c l e s  competent to e s t abl i s h a supermajority voting r e­
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quirement.  This sect i on also provides for not i ce  as well as 
the power of  the board alone to amend the ar t i c l e s  i f  no 
shares have been issued.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Several provi ­
sions of  yhe RMBCA contain coverage of  t opi cs  addressed in 
ACC Section ,504. RMBCA Section 10.05 accords with ACC Sec­
tion ,506(a )x 1) in providing that i f  no shares have been 
i ssued the power to amend the a r t i c l e s  i s  with the board.  
Once shares have been issued ACC Section .504 requires the 
approval of  both the di rect ors  and an absolute majority of  
the shares to amend the a r t i c l e s .  RMBCA Section 10.02 
creat es  a l i mi t ed exception to t hi s  norm for what the o f f i ­
cial  comment terms "housekeeping amendments" (10-9).  These 
amendments can be af f e c t e d by board approval only.  Among 
them are two which Alaska law has always prohi bi t ed: d e l e t ­
ing the names and address of  the original  regi st ered agent 
and i ni t i a l  d i r e c t o r s .

Once shares are outstanding RMBCA Section 10.03 s e v e r e ­
ly r e s t r i c t s  the power of  sharehol ders . They cannot i n i t i a t e  
amendments but can only approve those proposed by the board.  
Both s t at ut e s  require that shareholders be given not i ce of  
the amendment whether i t  i s  to be considered at a regular or 
speci al  meeting of  the shares.

Section .506 CLASS VOTING ON AMENDMENTS

ORIGIN: ACC Section .506 i s  largel y a reenactment of  AS
10.05.282. sect i on .506(6) amends AS 10.05.282 to conform 
with Section 60 of  the MBCA, and in' : ludes an increase in the 
authorized number of  shares of  a superior cl ass  as an amend­
ment giving a right  to cl ass  voting.  This s ec t i on also re­
pl aces  AS 10.05.279.

SUMMARY OF COVERAGE: ACC Section .506 provides for "cl as s
vot i ng" ,  which obtains i r r e s pe c t i v e  of  any provi si ons  in the
a r t i c l e s ,  and may not be impaired or denied by any internal  
rul e.  Further,  as to any amendment on which there i s  a right  
to vote by c l as s ,  there i s  no "approval by the shareholders"  
unless the amendment re c ei ves  the aff irmative vote of  a 
majority of  the af f e c t e d cl as s  as well as a majority of  the
other shares e nt i t l e d to vot e.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.04 accords with ACC Section .506(a) in mandating cl ass  
voting ri ght s  under circumstances where an amendment would 
af f e c t  the'  ri ght s ,  pr i v i l e g e s ,  or r e s t r i c t i o ns  imposed upon 
that cl as s  of  shares.  Unfortunately, there i s  nothing in the 
RMBCA or i t s  o f f i c i a l  comments which paral l el s  ACC Section 
, 506(b)' s  express statement that i f  the holders of  shares of  
a c l as s  are e nt i t l e d  to vote as a c l as s  then the amendment i s  
not approved unless i t  re c ei ves  a majority vote of  the out ­
standing shares of  that c l as s  and also rec ei ves  an absolute
majority of  the outstanding shares.
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ORIGIN: ACC Section .508 i s  taken from GCL Section 902(e),
and i s  new to Alaska law.

SUMMARY OF COVERAGE: This s ec t i o n permits the ar t i c l e s  to
s et  up supermajority or even unanimous voting requirements. 
An amendment affectr.ng such an ar t i c l e  must be approved by 
the same supermajority vote.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.27 di rec t l y paral l el s  the content  of  ACC Section .508. The 
o f f i c i a l  comment (7-65) makes i t  clear that the ar t i c l e s  may 
es t abl i s h unanimous voting requirements.

S e c t i o n  .508 GREATER VOTING REQUIREMENTS

Section .510 ARTICLES OF AMENDMENT

Section .512 FILING OF ARTICLES OF AMENDMENT

ORIGIN: ACC Section .510 i s  a reenactment of  AS 11.05.285,
with the del et i on of  the provi sion regarding s t at ed capi t al .  
Section .512 i s  a reenactment of  AS 10.05.288.

SUMMARY OF COVERAGE: In order for an amendment to the a r t i ­
c l e s  to become e f f e c t i v e , i t  i s  necessary to make a f i l i ng  
with the commissioner (ACC Section .512) and recei ve  a c e r t i ­
f i c at e  of  amendment. Section .510 s p e c i f i e s  what the a r t i ­
c l e s  of  amendment are to include.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.06 i s  f unct ional l y i dent i cal  to ACC Section .512 except  
that i t  would require f i l i ng with the secretary of  s t at e  and 
i t  omits the requirement that the a r t i c l e s  of  amendment be 
signed by designated corporate o f f i c e r s .

Section .514 EFFECT OF CERTIFICATE OF AMENDMENT

ORIGIN: ACC Section .514 i s  e s s e nt i a l l y a reenactment of /IS
10.05.291,  with language added from MBCA Section 65 permit ­
ting up to a 50-day delay in e f f e c t i v e n e s s .

SUMMARY OF COVERAGE: An amendment to the a r t i c l e s  i s  not e f ­
f e c t i v e  unt i l  the commissioner has reviewed the amendment to 
ascertain i t s  conformity with law, and has i ssued a c e r t i f i ­
cate of  amendment. Section . 514(b) s p e c i f i e s  that an amend­
ment does not have a ret roac t i ve  e f f e c t  so as to compromise 
any pending l i t i g a t i o n .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.09 provides t hat ,  unl ess  a delayed e f f e c t i v e  date i s  
s p e c i f i e d , the amendment or restatement becomes e f f e c t i v e
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when the ar t i c l e s  of  amendment or restatement are f i l e d.

Section .516 RESTATED ARTICLES OF INCORPORATION

Section .518 FILING OF RESTATED ARTICLES OF INCORPORATION

Section .520 EFFECT OF ISSUANCE OF RESTATED CERTIFICATE OF IN­
CORPORATION

ORIGIN: ACC Section .516 i s  a reenactment of /IS 10.05.294.
ACC Section .518 i s  a reenactment of  AS 10.05.303; Section 
.520 i s  a verbatim reenactment of  AS 10.05.306.

SUMMARY OF COVERAGE: This s ect i on authorizes a corporation
to res t at e  i t s  ar t i c l e s  as they may have been amended as a 
matter of  form by resol ut i on of  the board.  The subst ant i ve  
provi si ons cannot be so amended, and in f ac t ,  Section .516 
requires that a statement be f i l e d with the res t at ed ar t i c l e s  
averring that the rest at ed ar t i c l e s  correct l y s et  out without  
change the corresponding provi si ons  of  the a r t i c l e s .

ACC Section .518 s p e c i f i e s  the procedure to be followed 
by the corporation and the commissioner in the f i l i ng  and ad­
mi ni st rat i ve handling of  the rest at ed a r t i c l e s .  Section .520 
provides that the rest at ed ar t i c l e s  become e f f e c t i v e  and su­
persede the original ar t i c l e s  and all  amendments to them upon 
the issuance of  the rest at ed c e r t i f i c a t e  of  i ncorporat i on.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.07(e) and ( f )  fol l ow the provi si ons  of  ACC Section .516 
except that the rest at ed ar t i c l e s  may contain an amendment 
not previousl y reported to the s t at e .  Under t hi s  s ect i on the 
f i l i ng i s  again with the Secretary of  St at e,  not the commis­
sioner as provided in ACC Section .518.

Section .522 AMENDMENT OF ARTICLES OF INCORPORATION IN REOR­
GANIZATION PROCEEDINGS

Section .524 FILING OF AMENDMENT OF ARTICLES IN REORGANIZATION 
PROCEEDINGS

Section .526 EFFECT OF ISSUANCE OF CERTIFICATE OF AMENDMENT IN 
REORGANIZATION PROCEEDINGS

ORIGIN: ACC Section .522 i s  taken from MBCA Section 65, anH
i s  new to Alaska law.

ACC Sections .524 and .526 are derived from MBCA Sec­
tion 65, and are new to Alaska law, being added in the wake 
of  Section .522. Section .526 varies from the MBCA by omit­
ting the 30-day e f f e c t i v e ne s s  delay provi si on found in the 
Model Act.

SUMMARY OF, COVERAGE: ACC Section .522 i s  designed to coordi ­
nate Alaska' law with the Federal Bankruptcy Act.  It  permits
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amendment of  the a r t i c l e s  as part of  the reorganization 
proceedi ngs, which amendment might otherwise not obtain the 
af f i rmat i ve vote of  the shares.  Without t hi s  provi si on,  an 
involuntary di s s ol ut i on and reincorporation may be necessary 
to achieve the desired resul t  of  the bankruptcy reorganiza­
t i on,  with a po s s i b l e  increase in federal income tax l i a b i ­
l i t y .

ACC s ec t i o n .524 s p e c i f i e s  the f i l i ng procedure for any 
amendments to the a r t i c l e s  accomplished by bankruptcy reor­
ganization under ACC Section .522. Section .526 provides for 
the e f f e c t i v e n e s s  of  the amendments upon the issuance of  a 
c e r t i f i c a t e  of  amendment by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.08 i s  f unct i onal l y i dent i cal  to ACC Section .522 —  .526.



N o t e s



- -----------------

ARTICLE 8. ORGANIC CHANGE

Section .530 MERGER

Section .532 PROCEDURE FOR MERGER

Section .534 CONSOLIDATION

Section .536 PROCEDURE FOR CONSOLIDATION

Section .538 SHARE EXCHANGE

Section .540 PROCEDURE FOR SHARE EXCHANGE

ORIGIN: ACC Sections .530 and .532 (pertaining to the d e f i ­
ni t i on of  and procedure for merger) are taken from MBCA Sec­
tion 71, and r e f l e c t  without change AS 10.05.375 and .378.  
ACC Sect i ons  .534 and .536 (pertaining to the def i ni t i on and 
c o ns o l i dat i o n) are taken from MBCA Section 72, and r e f l e c t  
without change AS 10.05.381 and .384. ACC Sections .538 and 
.540 (define and determine the procedure for a share ex­
change).  They are taken from MBCA Section 72A, and are
without precedent in Alaska law.

SUMMARY OF COVERAGE: These s ec t i o ns  define and set  creat e
uniform procedures for the proposal of  the three c l a s s i c  
forms of  organic change.  In the event  of  ei t her a merger or 
c ons ol i dat i on, one or both of  the part i ci pat i ng corporations  
formally ceases to e x i s t .  In the case of  a share exchange 
there i s  no formal suppression of  a c ons t i t uent  corporation 
but i t  becomes a wholly owned subsidiary of  the acquiring 
corporate e nt i t y.  In each i nst ance,  the ACC places the
r e s p o ns i b i l i t y  for the framing of  the proposal within the
di s c re t i on of  the boards of  the part i ci pat i ng corporat i ons . 
The ACC provides for a share exchange for the f i r s t  time in 
Alaska law.

COMPARISON WITH THF FINAL DRAFT OF THE RMBCA: RMBCA Sect i ons
11.01 and 11.02 cover the s ubj e c t s  addressed in ACC Sect i ons
.530 —  .540. The RMBCA provi si ons  on merger and share ex­
change ' paral l el  those of  the ACC. There i s  no separate
treatment of  consol i dat i on in the RMBCA. This departure from 
the pri or provi si ons  of  the Model Act and the st at ut ory laws 
of  al l  j ur i s di c t i o ns  current l y fol l owing i t  i s  explained by 
the draf t ers  of  the RMBCA as r e f l e c t i ng sentiment that con­
s o l i dat i o ns  are currently out of  fashion.  If  the plan i s  
that both part i ci pat i ng corporations are to cease exi st ence  
and emerge and a new, t hird corporat i on, the RMBCA would r e ­
quire the extra st eps  of  prior formation of  that third cor­
poration and then merging the two c ons t i t uent  corporations  
i nt o i t .  Under ACC Section .534 t hi s  resul t  can be e f f e c t e d
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in a s i ngl e ,  and far simpler s t ep.

Section .542 DISPARATE TREATMENT OF SHARES OF THE SAME CLASS OR 
SERIES PROHIBITED: EXCEPTIONS

ORIGIN: ACC Section .542 i s  predicat ed upon, but not adapted
from GCL Section 1101, and i s  unprecedented in Alaska law.

SUMMARY OF COVERAGE: ACC Section .542 e s t abl i s he s  a legal
presumption against treating the holders of  shares of  the 
same cl as s  or seri es  in any plan for an organic change in a 
di f f erent  manner. A major question much l i t i g a t e d  in the 
l as t  decade i s  whether organic changes may be used to e l l ml -  
rate certain shareholders by forcing them to accept cash or 
non voting st ock for t hei r shares while other holders of  
i dent i cal  st ock recei ve voting shares in the surviving cor­
poration. ACC Section .542 re s ol v es  t hi s  i ssue for Alaska in 
a manner that comports with Delaware and California deci s i on­
al law. The fiduciary dut ies  of  majority or cont rol l i ng  
shareholders are recognized in Section .542(a).  Section 
542(b) recognizes that disparate treatment may be necessary 
to preserve a Subchapter S e l e c t i o n under the Internal Reve­
nue Code. Disparate treatment may also be necessary for 
other sound business reasons,  but the proponents of  the plan 
have the burden to prove i t  i s  cons i s t ent  with fiduciary 
duties  owed to al l  the sharehol ders .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The o f f i c i a l
comment to the RMBCA (11- 4,  5) makes i t  clear that the fram­
ers of  that s t at ut e  did not res ol ve  t hi s  basic quest ion.  Any 
s t at e  which chooses to fol l ow t hi s  recommendation will  con­
demn to t o t al l y  unstructured l i t i g a t i o n  al l  part i ci pant s  in 
any organic change which i s  challenged for i t s  discriminatory 
treatment of  sharehol ders. Under ACC Section .542 the pre­
sumption is against discriminatory treatment unless i t  can be 
j u s t i f i e d  on the predicate of  some corporate business reason,  
as opposed to the personal goals of  dominant sharehol ders.

Sect ion .544 NOTICE TO AND APPROVAL BY SHAREHOLDERS

ORIGIN: ACC Section .544 i s  a modified version of  new Sec­
t i on 73 of  the MBCA, and has been extended to treat  share ex­
change in a manner i dent i cal  to merger or cons ol i dat i on.

SUMMARY OF COVERAGE: This s e c t i o n mandates the s t eps  nec es ­
sary to seek the approval of  shareholders of  each corporation 
part i ci pat i ng In a merger, cons ol i dat i on,  or share exchange.  
Written not i ce  st at ing that one of  the purposes of  the meet­
ing i s  to consider the proposed organic change,  a copy of  the 
plan for such change,  and the text of  the ACC provi si ons  on 
the ri ght s  of  dissenting shareholders must be given to each 
shareholder i rre s pe c t i ve  of  voting ri ght s .
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COMPARISON WITh THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.03 f ol l ows  ACC Section .544 In requiring not i ce to share­
holders which s p e c i f i e s  that an organic change i s  to be pro­
posed by the board and accompanied by a summary of  the plan.  
This not i ce  i s  s t at ut o r i l y  de f i c i e nt  unless i t  also includes  
not i ce  of  di s s ent er • s ri ght s .  However, unlike ACC Section 
.544 which express t hi s  important obl i gat i on in the provision 
e n t i t l e d  " not i ce  to and approval by sharehol ders" ,  the RMBCA 
command that there be not i ce  of  d i s s e n t e r ' s rights  i s  found 
in Section 13. 20(a).

Sect ion .546 MANNER OF APPROVAL BY SHAREHOLDERS

ORIGIN: ACC Section .546 i s  premised upon new Section 73 of
the MBCA, with a modification to retain the two- thirds voting 
requirement found in /15 10.05.390. The only change worked by 
Section .546 pert ai ns to the i ncl usi on of  share exchanges.

SUMMARY OF COVERAGE: Â C Section .546 enfranchises all
shares of  every c l as s  or s e ri e s  of  each const i t uent  corpora­
t ion to an organic change.  The plan prepared by the board 
and not i ced to the shareholders i s  "approved" upon receiving 
the af f i r r at i v e  vote of  an absolute t wo- t hi rds majority of  
al l  outstanding shares.  If  the a r t i c l e s  of  any of  the par­
t i c i pat i ng corporations provide for cl as s  voting on plans for 
organic change,  then in addition to the t wo- t hi rds voting re ­
quirement for approval by the outstanding shares,  there i s  
al so a t wo- t hi rds  aff irmat ive vote requirement for that 
c l as s .  I f  the a r t i c l e s  do not provide for cl as s  voting,  but 
the plan for organic change contains provi si ons  which, had 
they been proposed as amendments to the a r t i c l e s ,  would have 
required the af f i rmat i ve vote of  a c l as s ,  then cl ass  voting 
i s  required under Section .546.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.03 di f f e r s  radi cal l y from both exi st i ng and proposed 
Alaska law. Unless a greater number i s  required by the ar­
t i c l e s ,  a plan of  merger or share exchange i s  approved by the 
holders of  a simple majority of  the shares.  RMBCA Section
11.03 does not enfranchise al l  shares regardless of  the 
presence or absence of  voting ri ght s  under the a r t i c l e s .  It  
does recognize c l as s  voting in a manner not unlike ACC Sec­
t ion .576. In a departure from the 1977 pos i t i on oF the 
Model Act (Section 73) and the laws of  those s t at e s  which 
current l y accord with that s e c t i o n,  the recommended content  
of  RMBCA Sect ion 11. 03(g) would creat e certain circumstances  
in which me gars and share exchanges can be e f f e c t e d  without  
shareholder approval.  As explained in the o f f i c i a l  comment 
( 11- 15) ,  " sharehol ders ' vot es  should be required only i f  the 
t ransaction fundamentally al t ers  the character of  the ent er­
pri se  or s ubs t ant i al l y reduces the sharehol ders '  part i ci pa­
t i on in voting or p r o f i t  d i s t r i b u t i o n . "  Unfortunately, RMBCA 
Section 11. 03(g) pays no at t ent i on at al l  to the basic eco­
nomic pursuit  of  the corporate e nt i t y before and af t er the
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organic change.  So long as the number of  outstanding shares  
i s  not changed plus or minus 20%, shareholders who had i n­
vested in a corporation hi s t o r i c al l y  t i ed to the f ishing i n­
dustry could find themselves t i ed to the f at e and fortune of  
a hulla hoop concern.  They would never have been cons ul t ed, 
t hei r approval would not have been required,  and they would 
have no d i s s e n t e r •s ri ght s!

Section .548 ABANDONMENT OF PLAN OF MERGER, CONSOLIDATION, OR 
EXCHANGE

ORIGIN: ACC Section .548 i s  taken from MBCA Section 75, and
r e f l e c t s  without change the content  of  AS 10.05.595,  save for 
the i ncl usi on of  share exchange.

SUMMARY OF COVERAGE: This s ect i on provides t hat ,  not wi t h­
standing approval by the sharehol ders, the plan may f ai l  
without further action i f  any condition precedent or concur­
rent i s  not s a t i s f i e d , or i f  any condition subsequent i s
t ri ggered.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11. 05(i )  accords with ACC Section .548.

Section .550 ARTICLES OF MERGER, CONSOLIDATION, OR EXCHANGE

Section .552 FILING OF ARTICLES OF MERGER, CONSOLIDATION, OR EX­
CHANGE

ORIGIN: ACC Sect ions .550 and .552 are predicated upon new
Section 74 of  the MBCA. Section .550 changes /IS 10.05.596 by 
the incl usi on of  share exchanges. Section .552 t echni cal l y  
re s t at es  AS 10.05.402 to r e f l e c t  the uniform processing pro­
cedures found in ACC Section 910.

SUMMARY OF COVERAGE: These s e c t i o ns  e s t abl i s h the formal r e ­
quirements necessary to r e f l e c t  the combination. Section 
.550 provides that each cons t i t uent  corporation must execute  
a s et  of  recombination a r t i c l e s ,  including the mechanics of  
the shareholder vote.  Section .552 di rec t s  that a duplicate  
copy of  the recombinate ar t i c l e s  be del i vered to the commis­
sioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.05 i s  funct ional l y i dent i cal  i dent i cal  to ACC Section .552

Section .554 MERGER OF SUBSIDIARY CORPORATION

Section .556 PROCEDURE FOR MERGER OF SUBSIDIARY CORPORATION

Section .558 FILING OF ARTICLES OF MERGER OF SUBSIDIARY CORPORA­
TION
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ORIGIN: ACC Section .554 is taken from MBCA Section 75, and
has no precedent in Alaska law.

ACC Section .556 i s  taken from MBCA Section 75, with a
modification to cre.ite a presumption against disparate t r e at ­
ment of  the shares.

ACC Section .558 i s  taken from MBCA Section 75.

SUMMARY OF COVERAGE: This s ect i on authorizes a merger be­
tween a parent and a subsidiary whenever at l eas t  90 percent  
of  al l  outstanding shares of  each and every cl as s  are owned 
by the parent corporat i on.

ACC Section .556 pl aces  the power to propose and imple­
ment a merger of  the subsidiary in the board of  the parent.  
No shareholder approval i s  required.  Disparate treatment of  
shares must pass muster under ACC Section .542.

ACC Section .558 continues the uniform f i l i ng proce­
dures es t abl i s hed in ACC Section .910.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.04 i s  f unct ional l y i dent i cal  to ACC Sections .554, 556 and 
.558 in the treatment of  "short  form mergers" between a 
parent and a 90% owned subsi di ary. It  does not ,  however,  
contain the ACC Section , 556(a)(2)' s  language creating the 
presumption of  non- discriminatory treatment of  al l  shares of  
the subsi di ary.

Section .560 EFFECT OF MERGER, CONSOLIDATION, OR EXCHANGE

ORIGIN: ACC Section .560 i s  predicated upon revi sed MBCA
Section 76. The provi sion for an optional delayed e f f e c t i v e  
date,  the i ncl usi on of  share exchanges, and the elimination 
of  net surplus r e f l e c t  the changes made to AS 10.05.405.

SUMMARY OF COVERAGE: ACC Section .560 governs the date,  c i r ­
cumstances when an organic change becomes e f f e c t i v e . It  i s  a 
s u f f i c i e n t  authority for the successi on by the surviving or 
resul t i ng corporation to al l  of  the ri ght s  and l i a b i l i t i e s  of  
the const i t uent  corporat i ons.  To the extent that the recom­
bination ar t i c l e s  purport to amend the ar t i c l e s  of  incorpora­
t i on,  such change i s  given e f f e c t .  Finally,  ACC Section 
. 560(c) determines the f at e of  al l  shares of  the cons t i t uent  
corporations which are to be converted or exchanged. The 
ownership claims and i nt e r e s t s  of  shareholders in the con­
s t i t ue nt  corporations are defined subj ect  to any ri ght s  which 
may be assert ed by a di ssent i ng shareholder under ACC Section 
.574.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.06 i s  funct i onal l y i dent i cal  to ACC Section .560 except  
for i t s  f ai l ure to s pe l l  out the consequences of  a consol i da­
tion in which cons t i t uent  corporations A and B emerge as 
resul t i ng .corporation C.
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Section .562 MERGER, CONSOLIDATION, OR EXCHANGE OF SHARES BE­
TWEEN DOMESTIC AND FOREIGN CORPORATIONS

ORIGIN: ACC Section .562 i s  predicated upon new Section 77
of the MBCA, and repl aces 10.05.408, . 411,  and .414. The 
incl usi on of  share exchange i s  unprecedented.

SUMMARY OF COVERAGE: ACC Section .562 removes pot ent i al  con­
f l i c t s  of  laws when domestic and foreign corporations undergo 
organic change.  This s ec t i on provides that i f  the surviving 
or resul t i ng corporation i s  f orei gn,  i t  must as a condition 
of  merging with a domestic corporation agree to servi ce of  
process  in Alaska, and to pay promptly al l  dissenting share­
holders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
11.07 i s  f unct i onal l y i dent i cal  to ACC Section .562 except  
that the subst ant i ve law ref erenced and made applicable to 
the surviving foreign corporation di f f e r s  as noted above.

Section .564 REORGANIZATION: DISCLOSURE OF ALIEN AFFILIATES

ORIGIN: ACC Section .564 r e f l e c t s  the content  of  AS
10.05.250, as amended in 1980.

SUMMARY OF COVERAGE: This s e c t i o n requires the di scl osure of
alien a f f i l i a t e s  and the percentage of  t heir outstanding 
shares in any corporation organized under t hi s  Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA i s
i ndi f f erent  to the st at us  of  al ien a f f i l i a t e s .

Section .566 SALE OF ASSETS IN REGULAR COURSE OF BUSINESS;
MORTGAGE OR PLEDGE OF ASSETS

ORIGIN: ACC Section .566 i s  predicat ed on the 1962 version
of  Section 78 of  the MBCA, and modifies the content  of  AS 
10.05.435.

SUMMARY OF COVERAGE: The proposed Alaska Corporations Code
di st i ngui shes  between a sal e of  as s et s  in the normal course 
of  business (such as a sal e of  al l  i nvent ory) and a sal e of  
all  or s ubs t ant i al l y al l  as s e t s  not in the regular course of  
busi ness .  Shareholder approval i s  necessary for the l at t e r  
on the theory t hat ,  l i ke  a merger or share exchange,  i t  rep­
resent s  another fundamental change.

ACC Section .566 i s  concerned with the sal e,  l ease,  ex­
change,  or other di s pos i t i on of  al l  or s ubst ant i al l y all  of  
the property and as s e t s  of  the corporation in the usual and 
regular course of  i t s  b us i ne s s . The power to e f f e c t uat e  such 
a transaction resi des  with the board; i t  does not require 
shareholder approval.  A mortgage or pledge of  these as set s
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may be made *i»r similar authority i r r e s pe c t i v e  of  whether 
or not i t  i s  the regular course of  busi ness .  This l as t  
provi sion would change exi st i ng Alaska law which required 
shareholder approval of  such mortgages or pledges of  cor­
porate property.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
12.01 i s  f unct i onal l y i dent i cal  to ACC Section .556 and would 
also change exi st i ng Alaska law by not requiring shareholder 
approval for any pledge or mortgage of  corporate as s e t s .

Section .568 SALE OF ASSETS NOT IN REGULAR COURSE OF BUSINESS

Section .570 APPROVAL OF TRANSACTION BY SHAREHOLDERS

Section .572 ABANDONMENT OF TRANSACTION BY BOARD

ORIGIN: ACC Section .568 i s  predicated upon MBCA Section 79.
/IS 10.05.438 i s  modified to el iminate a mortgage or pledge of  
al l  or s ubs t ant i al l y al l  as s e t s  (now covered under Section 
.566).  This s e c t i o n di f f e r s  from the Model Act by requiring 
shareholder not i ce  also to include a copy w.' the ACC Sect ions  
on the ri ght s  of  di ssent i ng sharehol ders.

ACC Section .570(a) i s  predicated upon MBCA Section 
79(c),  and preserves  the t wo- t hirds voting requirement of /IS 
10.05.441.  Section .570(b) i s  new.

ACC Section .572 i s  predicated upon MBCA Section 79(d),  
and r e f l e c t s  without change AS 10.05.444.

SUMMARY OF COVERAGE: ACC Section .568 treats the sale,
l eas e,  exchange,  or other di spos i t i on of  al l  or subst ant i al l y  
al l  of  the as s e t s  of  a corporation as the equivalent  of  an 
organic change i f  not made in the usual course of  busi ness .
When not in the regular course of  busi ness ,  written not i ce  of
the proposed di s pos i t i on of  as set s  and a copy of  the ACC
provi si ons  on d i s s e n t e r s ' ri ght s  must be given to al l  share­
holders regardl ess of  voting ri ght s

The proposal for the sal e of  al l  or subst ant i al l y all  
of  the as s et s  i s  approved by the aff i rmat i ve vote of  two-
thirds of  al l  outstanding shares,  with al l  shares being
enfranchised regardl ess of  r e s t r i c t i o n s  or l i mi t at i ons  in the 
a r t i c l e s .  Class voting i s  recogni zed. Section .572(b) re­
quires the extraordinary absolute 90 percent  approval by out ­
standing shares (with al l  shares f ranchi sed) when the buyer 
i s  in control  of  or under the control  of  the s e l l e r .

This s ec t i o n permits the board, in i t s  d i s c r e t i o n, to 
abandon a s e c t i o n .568 transaction notwithstanding i t s  ap­
proval by the sharehol ders .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
12.02 accords with ACC Sections .568 —  .572 in treat ing the 
sal e ,  l ease or exchange of  al l or subst ant i al l y al l  corporate  
property other than in the usual and regular course of  bus i ­
ness as an organic change.  The proposal must ori gi nat e with
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the board and cannot be ef f e c t uat ed without shareholder ap­
proval . Unlike exi st i ng and proposed Alaska law, the RMBCA 
requires only majority approval.  The o f f i c i a l  comment makes 
i t  clear that cl as s  voting can be had in appropriate c i r ­
cumstances even though the s ec t i on i s  s i l e nt  on the quest i on.  
The o f f i c i a l  comment al sc warns of  the exi st ence of  d i s ­
s e n t e r ' s  ri ght s ,  a t opi c upon which RMBCA Section 12.02 i s  
also s i l e n t .  By c o nt r as t , the ACC gathers all  of  these impor­
tant provi si ons  i nt o the three rel at ed s ec t i ons  rather than 
scat t eri ng them across a lengthy code.

Section .574 RIGHT OF SHAREHOLDERS TO DISSENT

ORIGIN: ACC Section .574 i s  predicated upon MBCA s ec t i on 80,
with al t erat i ons  to allow di s s e nt e r s '  ri ght s  for shareholders  
in corporations party to a share exchange.  This s ec t i o n con­
s ol i dat e s /)5 10.05.417 through ,432 and /IS 10.05.447.  through 
.462.

SUMMARY OF COVERAGE: ACC Section .574 provides that a share­
holder who has di ssent ed from an organic change has a right  
to have the corporation purchase her shares at " f ai r valua­
t i o n . "  Section . 574(b) changes Alaska law by recognizing 
that a shareholder need not di ssent  with respect  to al l  of  
her shares.  Section . 574(c) changes Alaska law by denying 
di ssent ers  ’ ri ght s  in the case of  a "short  form" merger (Sec­
t ion .556).  There i s  an additional change by the presumptive 
denial of  di s s e nt e r s '  ri ght s  for holders of  shares traded on 
a national s e c ur i t i e s  exchange on the record date f ixed for 
ascertaining the shares e nt i t l e d  to vote on the organic 
change.

ACC Sect ions .576 through .586 e s t abl i s h the c ri t eri a  
for perf ect i ng d i s s e n t e r ' s ri ght s ,  withdrawal of  a demand, 
not i c e ,  payment for shares,  action to determine value of  
shares upon f ai l ure to agree,  present at ion of  and st at us  of  
shares reacquired by the corporat i on. Aside from the right  
to l i t i g a t e  the regul arity of  any organic change, or to chal ­
lenge any disparate treatment of  shares (Section .542),  the 
right  to claim the st at us  of  a di ssent er i s  intended to be 
the excl usi ve remedy available to sharehol ders.

COMPARISON WITH THE FINAL DRAFT OF THE RMDCA: RMBCA Section
13.02 paral l el s  ACC Section .574 in recognizing the right  of  
shareholders to di ssent  in the case of  an organic change,  i n­
cluding the sal e of  al l  or subst ant i al l y al l  of  the corporate  
property other than in the usual and regular course of  bus i ­
ness.  However, RMBCA Section 13.02(a)(4) goes beyond e x i s t ­
ing or proposed Alaska law, or the prior content  of  MBCA Sec­
tion 80, in creating d i s s e n t e r ' s  ri ght s  in the event the cor­
poration amends i t s  ar t i c l e s  to impair the s harehol der' s
preemptive, redemption, or voting ri ght s .  The f inal  draft  of
the RMBCA has added yet  another circumstance in which d i s ­
s e n t e r ' s  ri ght s  are recogni zed. It  would allow a shareholder 
to di ssent  to an amendment which would reduce her shares to a
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fraction of  a share i f  the fractional  share could be acquired 
for cash under Section 6.04.

The Model Act exception,  r e f l e c t e d  in ACC Section 
. 574(d),  which denies preemptive ri ght s  i f  the s e c u r i t i e s  
were readily marketable on a national exchange i s  not carried 
over i nt o RMBCA Section 13.02.

Section .576 RIGHTS OF DISSENTING SHAREHOLDERS: WITHDRAWAL OF
DEMAND

ORIGIN: ACC Section .576 i s  oredlcated upon MBCA Section 81.
The provi si ons  which e x p l i c i t l y  determine the impact upon the 
st at us  of  the di ssent i ng shareholder, the rest orat i on of  f ul l  
shareholder s t at us ,  and the exclusion of  price movement in 
ant ici pat i on of  the organic change are new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .576 mandates a t hree - s t ep
procedure for the perf ec t i on of  the st at us  of  a "di s s e nt e r . "  
Fi rst ,  the shareholder must f i l e  a written obj ect i on to the 
plan;  second,  the shareholder must not vote in favor of  the 
proposal;  and third,  within ten days af t er the vot e,  the 
shareholder who complies with st eps  one and two must make a 
written demand upon the corporation to be paid the nfair  
val uat i on" of  his  shares.  Absent a written waiver by the 
corporat i on, a shareholder who f ai l s  to make a written demand 
within the time l i mi t at i ons  s et  forth in t hi s  s ec t i o n shal l  
be bound by the terms of  the organic change.

Once a shareholder has complied with these three s t eps ,  
he l o s e s  the right  to vote and other shareholder ri ght s .  
Section .576 provides for the rest orat i on of  these ri ght s  i f  
the shareholder withdraws his  demand for d i s s e n t e r s ' ri ght s  
(which withdrawal requires the consent of  the corporat i on), 
or i f  the corporation resci nds,  abandons, or otherwise i s  
disabl ed from carrying through with the organic change.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13..20 mirrors the f i r s t  two st eps  out l i ned in ACC Section 
.576 for the assert i ng of  a di s s e nt e r ' s ri ght s .  The third 
s t ep,  a written demand upon the corporation to be paid for 
the af f e c t e d shares i s  found under RMBCA Section 13.23.

Section .578 NOTICE TO DISSENTING SHAREHOLDER

ORIGIN: ACC Section .578 i s  predicated upon MBCA Section 81.

SUMMARY OF COVERAGE: This sect i on requires that the s urv i v ­
ing corporation make the f i r s t  move by making a written of f e r  
to each di ssent i ng shareholder which incl udes a copy of  a 
recent  f inancial  st at ement . These provi si ons  are not found 
in AS 10.05.420 and .450.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
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13.22 requiring that the corporation not i f y shareholders of  
their ri ght s  to di ssent  and the means of  exercisi ng that  
right are covered by provi si ons  of  the ACC which require that  
t his  information be s j ppl i e d to shareholders at the time the 
organic charge .is submitted for shareholder approval.  The 
duty of  the surviving or resul t i ng corporation i s  s et  f ort h  
in ACC Section .578.  RMBCA Section 13.25 requires that the 
corporation tender what i t  est imates to be the fair value of  
the shares accompanied by a current balance s he e t .  By con­
t ras t ,  ACC Section .578 requires that the corporation make a 
written o f f e r  to purchase the shares at a pri ce  considered to 
be their fair value.

Section .580 PAYMENT TO DISSENTING SHAREHOLDER AFTER AGREEMENT 
ON VALUE OF SHARES

ORIGIN: ACC Section .580 i s  predicated upon MBCA Section 81,
and r e f l e c t s  without change AS 10.05.423 and .453.

SUMMARY OF COVERAGE: ACC Section .580 provides for a t hi rt y
day period during which the dissenting shareholder and the 
corporation have to reach an agreement on the fair valuation 
of  the d i s s e n t e r •s shares.  If  agreement i s  reached within 30 
days, the price i s  to be paid and the shares surrendered 
within 90 days.  If  no agreement i s  reached,  recourse must be 
had through ACC Section 582<

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13.28 addresses the opt i ons of  a shareholder d i s s a t i s f i e d  
with the amount tendered by the corporation under Section 
13.25.  Within 30 days she must not i f y the corporation in 
writing of  the amount of  money she will  accept for the shares  
and make demand for that sum. If  no demand i s  made within 
t his  period the right  to cont est  the fair value as determined 
by the corporation i s  deemed waived.

Section .582 ACTION TO DETERMINE VALUE OF SHARES UPON FAILURE TO 
AGREE

ORIGIN: ACC Section .582 i s  taken from MBCA Section 81, and
replaces 45 10.05.426 and .456.

SUMMARY OF COVERAGE: If  a dissenting shareholder and the
corporation do not reach an agreement as to the fair valua­
tion of  the d i s s e n t e r ' s  shares,  Section .582 di re c t s  that the 
corporation invoke the j ur i s di c t i on of  a superior court to 
j udi ci al l y determine the fair value.  All di ss ent ers  are to 
be j oi ned in t hi s  ac t i o n„ Section .582(b) provides for an 
award of  i n t e r e s t .  Section .582(c) vest s  the court with 
broad di s cret i on respect ing l i t i gat i o n c o s t s  and expenses,  
excluding cttorne ys ’ f e e s .

COMPARISON' WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
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13.30 paral l el s  ACC Section .582. However, i f  the corpora­
tion does not f i l e  for a j udi ci al  determination o f  fair value 
within the time pros c ri bed, i t  i s  automatically obl i gat ed to 
pay the shareholder the amount demanded. The st rat egy of  the 
ACC for coping with t hi s  event ual i t y i s  to grant to any d i s ­
senting shareholder the right  to commence the j udi c i al  pro­
ceeding and then bind al l  shareholders to that s i ngl e  det er­
mination by assert i on of  quasi - l n rem j ur i s di c t i o n of  the su­
perior court .

RMBCA Section 13.31 paral l e l s  ACC Section . 582(c) per­
mitt ing the court  to assess  the c o s t s  associ at ed with the 
determination of  fair value.  There i s  one important d i f ­
f erence,  the RMBCA would permit t hi s  award to include an as­
sessment of  counsel  f e e s .  The ACC wonld not .

Section .584 PRESENTATION OF DISSENTERS' SHARES TO CORPORATION

ORIGIN: ACC Section .584 has no counterpart in Alaska law.
It  i s  predicated upon Section 1320 of  the GCL.

SUMMARY OF COVERAGE: This s e c t i o n provides that the corpora­
tion may demand the physical  production of  the di s s e nt e r s '  
share c e r t i f i c a t e s  within twenty days from the perf ec t i on of  
t hei r st at us  (Section . 576),  so that the corporation may con­
firm i t s  pot ent i al  l i a b i l i t y . Failure of  a di ss ent er to 
comply terminates al l  hi s  d i s s e nt e r s '  ri ght s .  ACC Section 
.584 also r e s t r i c t s  the t rans f erabi l i t y of  shares for which a 
demand for payment has been made.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
13. 22(b) gives the corporation obl i ged to honor an assert i on 
of  di s s e nt e r ' s  ri ght s  the authority to s t i pul at e  when and 
where the c e r t i f i c a t e s  must be de pos i t e d. The obl i gat i on on 
the part of  the shareholder to deposit  the shares i s  created 
by RMBCA Section 13. 23(a).  RMBCA Section 13.24 recognizes  
the right  of  the corporation to r e s t r i c t  the t ransfer ri ght s  
of  shares from the date of  demand for t heir payment unt i l  the 
proposed corporate action i s  e f f e c t u a t e d .

Section .586 STATUS OF SHARES ACQUIRED FROM DISSENTING 
SHAREHOLDERS

ORIGIN: ACC Section .586 i s  - predicated upon MBCA Section 81,
and consol i dat es  AS 10.05.429 and .462, with the s ub s t i t ut e d  
ref erence to "reacquired"  for " t reasury"  shares.

SUMMARY OF COVERAGE: ACC Section .586 e s t ab l i s he s  that
shares purchased from di ss ent ers  may be used by the surviving  
corporation as reacquired shares,  except that in the case of  
merger or c ons ol i dat i on, they may be he ' d and disposed of  as 
the plan may otherwise provide.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: It  would ap-
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pear that the RMBCA has f ai l ed to include a provi sion 
parable to former MBCA Section 81.

com-
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ARTICI E 9.  DISSOLUTION

Section .605 VOLUNTARY DISSOLUTION BY VOTE, WRITTEN CONSENT OF 
SHARES, OR ELECTION OF THE BOARD

ORIGIN: Dissol ut ion i s  to a corporate e nt i t y what death i s
to a natural person.  As with the provi si ons  respecting the  
ar t i c l e s  and bylaws,  amendments and organic change,  the pro­
t e c t i o n of  the i nt e r e s t s  o f  shareholders and creditors and 
the imposi t i on o f  duties o f  care and l oyal t y upon di rect ors  
and o f f i c e r s  are addressed in the ACC provi si ons  governing 
d i s s o l u t i o n . Articl e 9 caref ul l y di st i ngui shes  between
two fact  pat t erns which are united only in the conclusion 
that the corporation ceases  to e x i s t .  The di st i nct i on i s  
predi cat ed upon whether the deci si on to di s s ol ve  i s  that of  a 
majority of  the sharehol ders, or whether that result  i s  i n ­
f l i c t e d  upon the corporation by j udi ci al  decree because o f  
the valid contention of  a minority of  shareholders or the  
commissioner that the continued exi st ence of  the corporate 
e nt i t y i s  i n t o l e r a b l e . I f  majority consent i s  the key, the  
di s s ol ut i o n i s  said to be " vol unt ary. "  If  the l i f e  of  the  
corporation i s  to be taken as a consequence of gross abuse o f  
the minority or pe r s i s t e nt  and seri ous f launting of  the  
s t a t e ' s  regul at i on,  then corporate—termination i s  " involun-  
t ar y. "   ~~~~~

The ACC fiilrvirsj n̂  ̂ on (voluntary dissol ution^yfefl evt^ 
s' ubstantial modification o f  pMnr AlaskjuJ^w--ernT~follow the  

Lfdrmat and content^of^the Cal i f  or nia Ĵ n̂eraI~Corp ô ration Law. 
However,— the~~California model proved unacceptable asaT~trahSj.s 
for most of  the provi sions respectirfg^involuntary di ssol ut i on  
where the deci si on was made to pattern t̂he proposed code-  
af t er the Model Business Corporation Act and~lrist ŷT±c-A±̂ ska 
s t a t ut e s .  Notwithstanding, certain innovations from the GCL 
have been engrafted onto the involuntary provi si ons and are 
noted in the o f f i c i a l  comments to the s p e c i f i c  s ect i ons .

ACC Sect ion .605 i s  an adapted version of  GCL Section 
1900, and a consol i dat i on o f  AS 10.05.465, .474, and .477.
This s e c t i o n di f f e r s  from Alaska law insofar as i t  curt ai l s  
the rol e  of  the board in i ni t i a t i ng  and approving a plan o f  
voluntary di s s ol ut i on.

SUMMARY OF COVERAGE: ACC Sect ion .605 pl aces  the decision t o
vol unt ari l y di s s ol ve  a functioning corporation with the  
sharehol ders . Under the ACC, the board of  di rect ors  is  given 
no rol e in e i t he r  proposing or passing upon the decision t o  
vol unt ari l y di s s o l v e .  Thus, the shareholders i ni t i at e  t he  
proposal ,  and must cast  at l e as t  a t wo- t hi rds affirmative  
vote of  the shares in order to approve the plan.  Alterna­
t i v e l y ,  unanimous written consent  of  the franchised shares  
will  el iminate the need for a not i ced meeting. Three excep-
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t i ons ,  where the board does p o s s e s s  the power to voluntarily 
di s s o l v e ,  are:  (1) where t he corporation has been adjudged
bankrupt,  (2) the corporation has no as set s  and a history of  
having transacted no business for the preceding f i ve years,  
or (5) where the corporation i s  s t i l l - b o r n  having issued no 
shares .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA al so
di st i ngui shes  between voluntary and what i s  termed " j udi cial  
d i s s o l u t i o n . "  A third category,  "administrative di s s ol ut i o n" 
i s  a s peci e  of  involuntary di s s o l ut i o n worked by the st at e as 
a consequence of  corporate f ai l ure  to comply with applicable  
law. The ACC c l a s s i f i e s  such Administrative procedures as a 
speci e of  involuntary d i s s o l u t i o n . Aside from t his  basic  
si mi l ari t y,  there are d i s t i n c t i o n s  between the two codes
which will  be detailed in t he  following s ec t i o n by sect i on
anal ys i s .

RMBCA Section 14.02 d i f f e r s  s i gni f i c ant l y from the ACC 
Section .605/ Cal ifornia phil osophy on voluntary di s s ol ut i o n. 
Under the RMBCA the shareholders have the power to i ni t i at e  
and e f f e c t uat e  the decision t o  voluntarily di s s ol ve  only i f  
they can act unanimously under Section 7.04. In all  other 
instances they must depend upon the board of  di rect ors  to i n ­
i t i a t e  a proposal to vol unt aril y di ss ol ve  the e nt i t y.  In the 
absence of  a provision in t he  ar t i c l e s  requiring a greater
vote,  the board' s  proposal i s  approved i f  rat i f i e d by a 
majority of  the shares.

RMBCA Section 14.01 makes the i n i t i a l  board or i ncor­
porators competent to di s s o l v e  a corporation which i s  s t i l l  
born having nei t her issued shares nor transacted business.

Sect i on .608 CERTIFICATE OF ELECTION: CONTENTS, SIGNING,
VERIFICATION AND FILING

ORIGIN: ACC Section .608 de ri ve s  from GCL Section 1901, and
consol i dat es  AS 10.05.468, .474,  .480, and .485 (MBCA Sec­
t i ons 82(b),  85(b),  84(b), and 85).

SUMMARY OF COVERAGE: ACC Sect i on .608 imposes upon the c or­
poration the requirement that i t  f i l e  with the commissioner a 
c e r t i f i c a t e  of  e l ec t i on to d i s s o l v e ,  the content  of  which i s  
s p e c i f i e d . This section works only minor changes in the 
signing , v e ri f yi ng, and f i l i ng  procedures as found in current  
Alas' a law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05 i s  subs t ant i al l y in accord with ACC Section .608 sub­
s t i t u t i n g  the term " art i cl es  o f  di s s o l ut i o n"  for the " cer­
t i f i c a t e  of  di s s o l ut i o n. "

Sect i on .610 CERTIFICATE OF REVOCATION OF ELECTION: CONTENTS,
■SIGNING, VERIFICATION, AND FILING
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Section .613 EFFECT OF CERTIFICATE OF REVOCATION OF ELECTION

ORIGIN: ACC Section .610 is an adapted version of  GCL 1902,
which cons ol i dat es  MBCA Sections 88,89, and 90, and AS 
10.05.492 through .504.

ACC Section .613 i s  subst ant i al l y a reenactment of  AS 
10.05.507,  based upon MBCA Section 91.

SUMMARY OF COVERAGE: ACC Section .610 permits a corporation
to revoke an e l e c t i o n to wind up and di ssol ve  prior to the 
di s t r i b ut i o n of  any as s e t s ,  and upon approval of  the same 
power as made the i n i t i a l  decision to voluntarily di s s ol ve .  
The provi si on that no as s et s  be di s t ri but ed prior to revoca­
t ion o f  e l e c t i o n to di ss ol ve  i s  the most important change 
wrought by Section .610, and i s  cruci al  in prot ect i ng the i n­
t e r e s t s  of  credi t ors  and senior shares as provided in ACC 
Sect i ons  .358 through .365. The cont ent s  and procedure for 
f i l i n g  a c e r t i f i c a t e  of  revocation o f  e l e c t i on are s p e c i f i e d .

Ef f e c t i ve ne s s  of  the c e r t i f i c a t e  of  revocation of  e l e c ­
t i on i s  contingent  upon i ns pect i on, f i l i ng,  and return of  a 
dupl i cat e oi i gi nal  by the commissioner. Until  that time,  the 
corporation i s  deemed to be in the process  of  d i s s o l ut i o n.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.04 also permits a corporation to revoke the deci si on to 
di s s o l v e  by the same authority who made the i n i t i a l  decision 
to d i s s o l v e .  The California and ACC condition that there
have been no di s t ri but i on of  corporate as set s  under the
aborted plan to di s s ol ve  i s ,  unf ort unat el y, not r e f l e c t e d  in
Sect i on 14.04. Instead,  i t  merely requires that the el ec t i on
to revoke the di s s ol ut i on occur within 120 days of  the date 
on which a r t i c l e s  had been del i vered to the secretary of  
s t a t e .  The consequence of  an e f f e c t i v e  revocation of  the 
di s s o l ut i o n e l e c t i o n under RMBCA Sect i on 14.04(d) and (e) i s  
i de nt i c al  to ACC Section .613.

Section . 615 COMMENCEMENT AND CONDUCT OF VOLUNTARY PROCEEDINGS 
FOR WINDING UP; CESSATION OF BUSINESS; NOTICE

ORIGIN: ACC Section .615 i s  adapted from GCL Section 1903,
and repl aces  AS 10.05.486 and .489(1) lMBCA Sections 86 and 
87).  The express provi si ons  for board powers during winding 
up and the l i mi t ed circumstances in which the corporation may 
continue normal busi ness  a c t i v i t i e s  during winding up are new 
to Alaska law.

SUMMARY OF COVERAGE: Under ACC Sect ion .615,  «di s s o l u t i o n "
i s  the deci si on to terminate the corporate e xi s t e nc e. The 
actual  s t eps  which e f f e c t uat e  that deci si on are termed " wind­
ing up" .  Those s t e ps  begin and become obligatory upon e l e c t ­
ing t o di s s o l v e .  In an important break with older s t at ut e s ,  
winding up (the marshalling of  all corporate as s e t s ,  payment 
of  a l l  credi t ors  and di st ri but i on o f  any net as set s  to share­
hol ders)  i s  not vest ed in court appointed i s c e i v e r s , but i s
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the r e s po ns i bi l i t y of  the board of  di r e c t o r s .
A deci si on to di s s ol ve  the ent i t y dramatically af f e c t s  

the real authority of  the board.  No longer may i t  continue 
pursuit  of  the original  corporate business  or purpos e( s ). 
Instead,  i t  i s  to wind up the corporate af f ai rs ,  f i l e  the ar­
t i c l e s  of  di ss ol ut i on (ACC Section .620) and in so doing t e r ­
minate the corporate exi st ence (ACC Section .625).  It  i s  the 
goal of  the s t at ut e  that voluntary di ss ol ut i on can, and t ypi ­
cal l y wi l l ,  be accomplished without the expense and incon­
venience of  j udi ci al  i nt ervent i on by the e l e c t e d represent a­
t i v e s  of  the shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 14.05 i s  func­
t i onal l y i dent i cal  to ACC Section .615.

Section .618 JUDICIAL SUPERVISION OF WINDING UP; PETITION AND
NOTICE; ORDER PROTECTING SHAREHOLDERS AND CREDITORS

ORIGIN: ACC Section .618 i s  an adapted version of  GCL Sec­
tion 1904, broadening the coverage of  AS 10.05.489(3) (which 
was based upon MBCA Section 87).

SUMMARY OF COVERAGE: ACC Section .618 creat es  standing in
the corporation,  a f i ve  percent  sharehol der(s ), or three or 
more credi t ors  to p e t i t i o n the superior court to assume 
j ur i s di c t i on over the winding up of  the corporation which has 
e l e c t e d to volunt arily di s s o l v e .  The assumption of  j u r i s d i c ­
tion i s  discretionary with the court .  The standing in the 
shareholders and credi t ors  i s  new to Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.30(4) at t ains only one of  the prudential safeguards  
achieved by ACC Section .618.  Under Section 14.30(4) the 
corporation i s  given standing to have i t s  voluntary di s s ol u­
tion continued under court s upervi s i on. The o f f i c i a l  comment 
(14-38) explains that such a s t ep may be " appropriate to per­
mit the orderly l i qui dat i on of  the corporate as set s  and to 
prot ect  the corporation from a multitude of  c r e d i t o r s 1 s ui t s  
or s ui t s  by d i s s a t i s f i e d  sharehol ders . Unfortunately, those  
credi t ors  and shareholders are given no standing to invoke 
suck a p e t i t i o n ,  a standing which i s  recognized under ACC 
Section .618.

Section .620 ARTICLES OF DISSOLUTION: CONTENT

Sect ion.  623 FILING OF ARTICLES OF DISSOLUTION

Section .625 EFFECT OF CERTIFICATE OF DISSOLUTION

ORIGIN: ACC Section .620 i s  taken from GCL Section 1905, and
repl aces /)5 10.05.510,  which was modeled af t er MBCA Section 
92.

ACC Sect ions .623 and .625 are reenactments of  AS
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NUMMARY OF COVERAGE: Upon completion of  the winding up
process ,  a corporation i s  to f i l e  ar t i c l e s  of  d i s s o l u t i o n , 
whose content  and f i l i ng procedure are s p e c i f i e d .

ACC Sect ions .623 and .625 e s t abl i s h a procedure where­
by the a r t i c l e s  are f i l e d,  processed by the commissioner, and 
a c e r t i f i c a t e  of  di ssol ut i on i s  i ssued.  The issuance of  the 
c e r ‘ i f i c a t e  terminates the exi st ence of  the corporation ex­
cept  ror certain purposes.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no comparable coverage.  The o f f i c i a l  comment to RMBCA 
Section 14.03 (14-9) makes i t  clear that the " ar t i c l e s  of
di s s o l ut i o n"  are comparable to the ACC's c e r t i f i c a t e  of  di s ­
s ol ut i on and merely s t i pul at e  the procedure whereby the deci ­
sion to volunt arily di s s ol ve  was achieved.  The continuation 
of  the corporate exi st ence aft er di s s ol ut i on i s  thought by 
the framers of  the t ent at i ve  draft a s uf f i c i e n t  prot ect i on  
for corporate credi t ors  and holders of  shares with a l i qui da­
tion pre f er enc e. Such a notion was re j ec t e d in California 
and i t  i s  with the California precedent that the ACC i s  
aligned.

1 0. 05. 51 3 and . 5 1 6,  ba s e d upon MBCA S e c t i o n  . 93.

Section .628 INVOLUNTARY DISSOLUTION BY VERIFIED COMPLAINT;
FILING; INTERVENTION BY SHAREHOLDER OR CREDITOR

ORIGIN: ACC Section .628 i s  predicated upon GCL Section
1800, with the del et i on of  1800(d). It repl aces AS 10.05.540 
through .543, which was based upon MBCA Section 97. Section 
. 628(b )(1),  (2),  (3),  and (4) reenact comparable provi si ons
of  AS 10.05.54011),  (2),  and (3).  Section .628(b)(5) i s  new
and designed to provide r e l i e f  in what are,  fundamentally, 
incorporated part nershi ps . Section , 628(b)(6) i s  also new 
and in combination with subsect ion (a)(3),  permits any share­
holder to di ss ol ve  a corporation whose terms has expired.  
Section . 628(c) replaces AS 10.05.552. Prior law s pe c i f i e d  
that the j oinder of  shareholders was not necessary; t hi s  
pri nci pl e  i s  i mpl i ci t  in subsect ion (c) which grants to any 
shareholder a right  of  i nt e rv e nt i on.

SUMMARY OF COVERAGE: ACC Section .628 envi si ons  involuntary
di s s ol ut i o n as an adversarial process  conducted before a 
t ri al  court .  Section .628(a) provides that a v e ri f i ed c:~— 
pl ai nt  may be f i l e d  in the superior court by one- hal f  or mure 
of  the di rect ors  then in o f f i c e ,  a sharehol der(s ) holding 
shares representing not l e s s  than one- t hi rd of  the common 
shares,  any shareholder i f  the ground for di ss ol ut i on i s  ex­
pi rat i on of  the period of  time for which the corporation was 
formed, or any person expressly authorized to do so in the 
a r t i c l e s .

The grounds for involuntary di ss ol ut i on are s pe c i f i e d  
in Section .628(b).  The use of  involuntary di ss ol ut i on to 
res ol ve  deadlocks at ei t her the di rect or or shareholder l e v e l

82



i s  evident  in Section .628(b)(2) and (3).  However, in addi­
tion to deadlock, there must be a serious threat to the busi­
ness or property of  the corporate e nt i t y.  with respect  to 
shareholder deadlock,  there must be the further element of  a 
hist ory of  f ut i l e  e f f o rt  to resol ve  the Impasse.

Section . 628(b)(4) s e t s  a s p e c i f i c  standard for i n ­
voluntary di ssol ut i on predicated upon the conduct of  those in 
control  of  the e nt i t y.  In essence,  t hei r pattern of  behavior 
must have risen to such a damaging l e v e l  as to make t hei r  
continued exercise of  the prerogat ives  of  corporate exi st ence  
obnoxious to both the minority shareholders and the s t a t e .  
If  the corporation i s  held be ne f i c i al l y  by 35 or fewer per­
sons of  record,  Section . 628(b)(5) s e t s  a prot ect i on of  the 
ri ght s  of  the complaining sharehol der(s ) as a further ground 
for involuntary di s s ol ut i on.  Finally,  under Section .628(d) 
the def i ni t i on of  shareholder i s  expanded to include those  
who hold benef i ci al  i nt e r e s t s  in shares committed to a voting 
trust  under ACC Section .425.

COMPARISON WITH THE FIHn>. DRAFT OF THE RMBCA: RMBCA Section
14.30(b) i s  similar to hCC Section .628(b) in enumerating 
grounds for involuntary d i s s o l ut i o n. However, the standing 
i s  l i mi t ed to a sharehol der. By cont rast ,  ACC Section 
.628(a) would grant standing to one hal f  or more of  the 
di rect ors  then in o f f i c e ,  a sharehol der(s ) holding one- t hi rd 
or more of  the voting power, and any other person authorized 
in the a r t i c l e s .  The grounds include deadlock at ei t her the 
shareholder or di rect or l e v e l  and, l i ke  ACC Section .628, r e ­
quire an al l egat i on of  a threat to the corporate business and 
af f ai rs .  Oppression, fraud, or i l l e g al  conduct by those in 
control  of  the corporation i s  also recognized as a ground for 
seeking involuntary d i s s o l ut i o n. Unfairness toward share­
holders i s  not an enumerated ground and, in another d i f ­
ference from ACC Section .628, there i s  no ground for u t i l i z ­
ing involuntary di ssol ut i on proceedings to prot ect  the i nt e r ­
e s t s  of  complaining shareholders in a c l o s e l y  held e n t i t y .

RMBCA Section 14.30(3) grants to a credi t or standing to 
seek .involuntary di ssol ut i on i f  her claim has been reduced to 
judgment and the corporation i s  i n s o l v e n t . ACC Section .628 
does not permit credi t ors  to commence the involuntary di s ­
s ol ut i on proceeding but would permit a credi t or or share­
holder to intervene for reasons deemed s at i s f ac t ory by the 
t ri al  court .

Section .630 AVOIDING DISSOLUTION BY VERIFIED COMPLAINT;
PURCHASE OF PLAINTIFF1S SHARES; DETERMINATION OF 
FAIR VALUE; STAY; APPRAISAL; AWARD; APPEAL;

ORIGIN: ACC Section .630 i s  a modified version of  GCL Sec­
tion 2000, and i s  unprecedented in Alaska law.

SUMMARY OF COVERAGE: The proposed code recognizes that the
involuntary di ssol ut i on o f  a corporation i s  a st ep attended 
by seri ous immediate and general s oci al  consequences. In



addition to terminating the corporation as an investment  
vehi cl e  for i t s  benef i ci al  owners,  i t  i s  eliminated as an 
employer,  competitor and vehi cl e  for di st ri but i ng goods or 
s e rv i c e s  in the market pl ace.  Each of  these employee and
consumer i nt e r e s t s  make al t ernat i ves  to di ssol ut i on des i r­
abl e.  To accommodate these Int e res t s  ACC Section .630 es t ab­
l i s h e s  two circumstances in which the continued corporate ex­
i s t e nc e  may be preserved while at the same time rel i evi ng the
pl i ght  of  the p l a i n t i f f s  who sought Involuntary di s s o l ut i o n. 
Fi rst ,  the corporation may avoid the di ss ol ut i on by purchas­
ing for cash at fair value the shares owned by the p l a i n t i f f s  
( subj ect  to any contrary provi sion in the a r t i c l e s ) .  i f  the 
corporation e l e c t s  not to purchase p l a i n t i f f s '  shares,  hold­
ers of  50 percent  or more of  the voting power may do so.  
Fair valuation i s  determined on the basis  of  the l iquidation 
value.

Section .630(b) provides for s i t uat i ons  when agreement
as to fair value cannot be reached between the purchasing
party and the s e l l i ng party.  Upon appl icat i on to the court  
and the post ing of  s ecuri t y for expenses,  the court will  stay 
the di s s ol ut i on proceedings and ascertain the fair value of  
the shares.  Section .630(c) s t at e s  the procedures which the 
court and court appointed appraisers shal l  fol l ow in ascer­
taining the fair value of  the shares.  The court i s  di rect ed  
to include in i t s  order an al t ernat i ve  decree for the winding
up and di s s ol ut i on of  the corporation should the purchasing
party f ai l  to pay the amount determined by the appraisers. 
If  the purchasing party wishes to appeal the appraisal , Sec­
tion .630(d) requires that the purchasing party f i r s t  pay the 
appraised value to the moving ( s e l l i ng)  party.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Unfortunately
for the publ i c  I nt e r e s t ,  the RMBCA contains no contingencies  
for saving the corporate exi st ence once proceedings for j udi ­
cial  di s s ol ut i on have been commenced.

Section .633 INVOLUNTARY DISSOLUTION BY THE COMMISSIONER: 
GROUNDS, PROCEDURE, REINSTATEMENT

ORIGIN: ACC Section .633 i s  a reenactment of  AS 10.05.519
with subst ant i al  amendments. It  continues the provi si ons  of  
AS 10.05.519 which modified MBCA Section 94 to s ubs t i t ut e  i n­
voluntary di s s ol ut i on by administrative process  for j udi ci al  
proceedings inaugurated by the Attorney General.  However,  
the provi s i ons  respect i ng due process  ri ght s  of  the corpora­
tion (administrative hearing and t ri al  de novo) are new to 
Alaska law. AS 10. 05. 519(h) has been severed from t hi s  s e c ­
tion and i s  t reat ed in ACC Section .635.

SUMMARY OF COVERAGE: ACC Section .633 creat es  di scret i on in
the commissioner to e f f e c t  an involuntary di ss ol ut i on by ad­
mi ni st rat i ve  action for s p e c i f i e d  grounds,  s ubj ect  to an ap­
peal to the superior court .  This s ec t i o n provides for not i ce  
to be sent  to the corporation,  and affords the corporation an
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opportunity to correct  the negl ect ,  omission,  delinquency, or 
noncompliance, or,  to request an administrative hearing.  The 
ACC attempts to give t ie targeted corporation l i beral  due 
process  in these administrative proceedi ngs. Thus before the 
deci si on to administrativel y di s s ol ve  can be carried i nt o e f ­
f e c t ,  the corporation must be accorded a prior hearing to as­
certain the presence or absence of  the not i ced grounds.  If  
the commissioner continues to abide by the original  deci si on  
to i nvol unt ari l y di s s o l v e ,  Section .633(c) grants the cor­
poration an opportunity to appeal to a superior court where 
the matter will  be t ri ed de novo.  Section .633(e) e s t abl i s he s  
a two year period in which a corporation di ss ol ved by the 
commissioner may be r e i ns t at e d. Finally,  Section .633(g) 
provides for the non- gratuitous assignment of  contract  ri ght s  
by the di s s ol ve d corporat i on, and for counterclaim and s e t -  
z f f  to diminish l i a b i l i t y  to the assignee.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.20 e s t ab l i s he s  the grounds for administrative d i s s o l u t i o n . 
The l i s t  i s  short er than that advanced under ACC Section .633 
and ignores such Alaska i nt e r e s t s  as the fail ure of  a control  
person to comply with the requirement of  appointing a r e gi s ­
tered agent;  the prot ract ed f ai l ure to f i l l  a vacancy on the 
board; and, the failure to complete di s s ol ut i on within two 
years af t er f i l i ng a c e r t i f i c a t e  of  e l e c t i o n to voluntarily 
di s s o l v e .  Under the RMBCA administrative di ss ol ut i on i s  e f ­
f ec t e d by the secret ary of  s t at e .

RMBCA Section 14.21 de t ai l s  procedures for administra­
t i ve  di s s ol ut i on which correspond to ACC Section .633(b).  
The prior hearing and court appeal ri ght s  guaranteed in the 
ACC are absent from the RMBCA provi si ons  on administrative  
di s s o l u t i o n . There i s  no right  to a prior hearing before the 
administrative o f f i c i a l  in RMBCA Section 14. 21.  The o f f i c i a l  
comment (14-29) assert s  the remarkable premise that grounds 
will  rarely be cont rovert ed. Instead of  a prior hearing,  the 
corporation must ei t her comply with the administrative demand 
for correct i on of  the al l eged ground or s uf f er administrative  
di s s o l u t i o n ! The immediate consequence i s  that i t  i s  f orbi d­
den to conduct busi ness .  In t hi s  s t at e  of  business paraly­
s i s ,  i t  may now invoke RMBCA Section 14.23 and p e t i t i o n the 
secretary of  s t at e  for rei nst at ement . Only i f  that i s  denied 
can an appeal be taken,  under RMBCA Section 14. 23(b) to a 
t ri al  court .  Whether a t ri al  de novo can be claimed in that  
court i s  l e f t  uns pec i f i e d.

Section .635 COMMISSIONER'S AUTHORITY TO BRING ACTION FOR 
INVOLUNTARY DISSOLUTION; GROUNDS; RELIEF

ORIGIN: ACC Section .635 paragraphs (a)(1) and (a)(2) are
taken from AS 10.05.519,  which i s  based upon Oregon Revised 
St at ut es  Section 57.585 and MBCA Section 94. Paragraphs 
.635(a)(3) and (a)(4) and subsect i on (b) are taken from GCL 
Section 1801 (a ) (1) ,  (3),  and (c) .
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SUMMARY OF COVERAGE: The c l as s i c al  " quo warranto proceeding"
where the corporate charter i s  revoked for serious legal  o f ­
fense i s  r e f l e c t e d  In ACC Section .635. Following a l ong­
standing l e g i s l a t i v e  deci si on,  the s t a t e ' s  Int erest  i s  guard­
ed by the Commissioner of  Commerce and Economic Development  
rather than the Department of  Law. ACC Section .655 e s t ab­
l i s h e s  the commissioner' s authority to bring an action for 
involuntary di s s ol ut i on in the superior court upon s p e c i f i e d  
grounds.  The court may order di s sol ut i on or other r e l i e f  as 
i t  considers j us t  and proper,  and ma*y appoint a recei ver for 
the winding up or order the board to wind up the corporation 
under the c o u r t ' s  s upervi si on.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.50(a) def ines  the quo warranto powers recommended in the 
t ent at i ve  draf t .  They do not Include the ground that the 
corporation has s eri ousl y vi ol at ed a s t at ut e  regulating cor­
porations (ACC Section .635(a)(3)).  The power of  a court  
which has assumed j ur i s di c t i o n over such a proceeding i s  con­
firmed in RMBCA Section 14. 31(b) in a manner f unct ional l y  
equivalent  to ACC Section .635(b).

Section .638 VENUE AND PROCESS FOR COMMISSIONER'S ACTION

ORIGIN: ACC Section .638 i s  a reenactment of  AS 10.05.534,
which i s  modeled af t er MBCA Section 96.

SUMMARY OF COVERAGE: This s ec t i on e s t abl i s he s  the venue and
s ervi c e  of  process  rul es  governing s ui t s  for involuntary di s ­
sol ut i on .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14. 31(a) covers  the venue for such a proceeding which i s
ent rust ed to prosecut i on by ths attorney general .  The s t a ­
tute does not s pec i f y the not i ce  requirements mandated by ACC 
Section .638.

Sect ion .640 APPOINTMENT OF PROVISIONAL DIRECTOR: DEADLOCK

ORIGIN: ACC Section .640 i s  predicated upon GCL Sect ions 308
and 1802.

SUMMARY OF COVERAGE: Where the ground for a complaint for
involuntary di s s ol ut i on i s  a deadlock in the board (ACC Sec­
tion , 628(b)(2)),  Section .640 affords yet  another oppor­
t unity to save the corporate exi s t ence .  As an al t ernat i ve  to 
di ss ol vi ng the corporat i on, the court may appoint a pr o v i ­
sional  di rect or who i s  nei t her a shareholder nor a credi t or  
of  the corporat i on. The provi si onal  di rect or has all  the 
ri ght s  and powers of  a di rect or unt i l  the deadlock i s  broken,  
or unt i l  the di rect or i s  removed by order of  the court or by 
approval o-f the outstanding shares.  The provi sional  di rect or  
i s  exempted from secondary l i a b i l i t y  of  di rect ors  under ACC



COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14. 31(c) de t ai l s  the ancil lary j uri s di c t i on of  a court before  
which a complaint for involuntary di ssol ut i on i s  pending.  
Such a court has the power to Issue i nj unct i ons , appoint a 
recei ver or custodian pendente l i t e ,  take actions to preserve  
the corporate as s et s  and carry on the business of  the ent i t y  
unt i l  a f ul l  hearing can be held.  Unfortunately, none of  
these powers di rect l y or by fair Inf erence, incl udes the 
authority to resol ve  the deadlock at the board l e v e l  by ap­
pointment of  a provisional  di rect or.

S e c t i o n  . 488( a) .

Section .643 APPOINTMENT OF RECEIVER: APPLICATION, HEARING AND
NOTICE, SECURITY, QUALIFICATIONS, POWERS, 
COMPENSATION

ORIGIN: ACC s ec t i on .643(a) i s  taken from GCL Section 1803,
and i s  new to Alaska law. Subsection (b) i s  taken from MBCA 
Section 99 and r e f l e c t s  the content  of  AS 10.05.576. Subsec­
tion (c) i s  taken from MBCA Section 98 and AS 10.05.567,  with 
the modification of  omitting attorneys f ees .

SUMMARY OF COVERAGE: ACC s ect i on .643 grants broad powers to
a court which has assumed j ur i s di c t i on over a complaint s eek­
ing involuntary di s s o l ut i o n, to act upon p l a i n t i f f ' s motion 
for the appointment of  a recei ver.  Unlike AS 10.05.555 
through .573, and MBCA Section 98, which uses a "l i qui dat i on  
re c ei ver ' 1, the recei ver under the ACC serves to preserve the 
corporation and i t s  business pending a hearing on the com­
plaint  for involuntary di s s o l u t i o n . The di r e c t o r s , under 
court s upervi si on, are used to handle the af f ai rs  which the 
Model Act vest s  in the l iquidating recei ver.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.32 i s  similar to ACC Section .643. Since the RMBCA i s  
rather vague on the major premise that the winding up of  a 
corporation i s  normally committed to the directors, Section 
14.32(a) i s  l e s s  clear than ACC Section .643 that the ap­
pointment of  a custodian should be upon the motion of  some 
shareholder or credi t or able to convince the court that the 
di rect ors  cannot be ent rust ed to marshall and properly apply 
the corporate as s e t s .  A " r e c e i v e r "  under the RMBCA terminol­
ogy does not act to manage the business and af f ai rs  of  the 
corporation but rather acts  to l i qui dat e i t s  as s e t s .  Under 
the ACC the term " r e c e i v e r " embraces both functions for one 
acting under the authority of  ACC Section .643.

Section .645 DECREE FOR WINDING UP AND DISSOLUTION: FURTHER
JUDICIAL RELIEF

ORIGIN: ACC Section .645 i s  new, and based upon GCL Section 
1804. This s ec t i on repl aces /)5 10.05.537,  .546, and .549,
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SUMMARY OF COVERAGE: ACC Section .645 empowers the court
hearing a sui t  for involuntary di s s ol ut i on under ei t her ACC 
Section .628 or .63J to decree a winding up and di s s o l ut i o n, 
or,  in a final  e f f o r t  to preserve the s oci al  i nt e r e s t s  ad­
vanced by preservat ion of  the corporate e xi s t e nc e , i ssue such 
l e s s  drast i c  orders,  decrees,  and i nj unct i ons  as Just i ce and 
equity may require.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.33 covers the entry of  a decree of  di s s o l ut i o n. Unfor­
tunatel y,  i t  contains no reference to the authority of  that  
court to order al t ernat i ve  r e l i e f  aimed at the simultaneous  
resol ut i on of  the al l eged ground for di ss ol ut i on while pre­
serving the corporate e xi s t e n c e .

whi ch were mo de l e d upon MBCA S e c t i o n  97.

Section .648 COMMENCEMENT AND CONDUCT OF INVOLUNTARY PROCEEDINGS 
FOR WINDING UP; CESSATION OF BUSINESS; NOTICE

ORIGIN: ACC Section .648 i s  taken from GCL 1805, and re ­
pl aces  AS 10.05.555 and .558, which were based on MBCA Sec­
tion 98.

SUMMARY OF COVERAGE: This s e c t i o n provides that upon entry
of  a decree under Section .645, the board i s  to commence 
winding up subj ect  to court s upe rv i s i on. Regular business  
operations are to cease,  except where the continuation of  
busi ness  a c t i v i t i e s  i s  necessary to preserve goodwill  or the 
going-concern value of  as s e t s  which are to be sol d.  In the 
absence of  a perf ect ed appeal or stay order,  not i ce i s  to be 
given to al l  shareholders and known credi t ors  and claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.06(b) accords with ACC Section .648 that in the wake of  a 
decree of  di s s ol ut i on the process  of  winding up and l i qui da­
tion i s  to commence. The o f f i c i a l  comment (14-48) ref erences  
Sect i ons  14.05,  14.06, and 14.07 which import the provi si ons
on the process  of  winding up, l i qui dat i on and di s t r i b ut i o n.

Section .650 JURISDICTION OF COURT

ORIGIN: ACC Section .650 i s  adapted from GCL Section 1806,
and repl aces AS 10.05.573,  .579, .582, and .585, which re ­
f l e c t e d  the content  of  MBCA Sect i ons  98, 100, 101, and 102.

SUMMARY OF COVERAGE: This s e c t i o n s e t s  forth an ext ensi ve
l i s t  of  the ancil l ary powers and j ur i s di c t i o n that may be 
exerci sed by the superior court .  Of particul ar i nt e r e s t  i s  
the power conferred by Section .650(6) for the court to f i l l  
any vacancy on the board which the di rect ors  or shareholders  
prove unable to f i l l .  Also of  i nt e r e s t  i s  Section .650(7),  
which grants extraordinary powers of  removal and prohi bi t i on
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from further o f f i c e  holding of  any di rect or guil t y of  di s ­
honesty,  misconduct, negl ect  or abuse of  trust  in conducting 
the winding up of  the corporat i on.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: 1 . 31(c)  con­
tains a l e s s  e xpl i c i t  and expansive l i s t  of  ancillary powers.

Section .653 CLAIMS AGAINST CORPORATION; COURT AND NON-COURT
DIRECTED WINDING UP; PRESENTATION; NOTICE; PAYMENT;
SECURED CLAIMS; REJECTED CLAIMS

ORIGIN: ACC Section .653 i s  predicat ed upon GCL Sections
1807 and 2008, and replaces AS 10.05.579,  which was based 
upon MBCA Section 100.

SUMMARY OF COVERAGE: ACC Section .653 det ai l s  procedures for
s e t t l i n g  al l  claims against the corporat i on. All claims must 
be presented within a s pe c i f i e d time af t er which they are 
barred.  This s ect i on makes separate provi si ons  for the fate  
of  cont i ngent , unmatured, or disputed claims,  or where there 
i s  uncertainty or dispute concerning the i dent i t y or capacity 
of  the claimant,  depending upon whether the winding up i s
with or without j udi ci al  s upe rvi s i on. When asset s  are re­
duced to cash,  the Commissioner of  Revenue i s  es t abl i s hed as 
a st akehol der, under a provi si on which ensures that disputes  
do not leave the commissioner with custody of  the as s e t s  for 
an i nde f i ni t e  period of  time.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.06 deals with known claims against the di s s ol ved corpora­
t i on.  Like ACC Section .653, i t  provides for not i ce to
credi t ors  and the est abl i s hi ng of  deadlines which,  i f  not  
met,  bar claims.  RMBCA Section 14.07 covers unknown claims 
against the e nt i t y.  Like ACC Section .653(d) and ( f ) ,  there  
i s  provi sion for not i ce by publ i c at i o n. Assets covering the 
claims of  credi t ors  or claimants who cannot be found or who
are not competent to recei ve them are to be deposi t ed, under
RMBCA Section 14.40 with the s t at e  t reasurer.

The above provi s i ons  of  the RMBCA on voluntary di s s o l u­
tion are made applicabl e in the case of  j udi ci al  di ss ol ut i on  
by Section 14.33.

Section .655 ORDER DECLARING CORPORATION WOUND UP AND DISSOLVED;
DECLARATIONS; EFFECT; ADDITIONAL ORDERS; DISCHARGE 
OF DIRECTORS

ORIGIN: ACC Section■ .655 i s  derived from GCL Section 1808,
and replaces AS 10.05.585,  which was based upon MBCA Section 
102.

SUMMARY OF COVERAGE: Upon final  set t l ement  of  accounts and a
determination that the c orporat i on' s  af f ai rs  are in a condi ­
t ion for i t  to be d i s s o l v e d, ACC Section .655 di rec t s  the
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court to make an order declaring the corporation duly wound 
up and di s s o l v e d. This order must s peci f y information r e ­
garding provi si ons  for taxes and p e na l t i e s , known debts and 
l i a b i l i t i e s , and di st ri but i on of  as s et s  to sharehol ders. The 
order must also declare that those conducting the winding up 
have s e t t l e d  t hei r accounts and that t heir dut ies  and l i a b i ­
l i t i e s  are discharged. Upon the issuance of  t hi s  order,  cor­
porate exi st ence ceases.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an e xpl i c i t  provi sion covering what, under ACC 
Section .655, i s  the l as t  s t ep in the orderly winding up and 
di st ri but i on of  corporate as s e t s .

Section .658 FILING OF DECREE OF DISSOLUTION

ORIGIN: ACC Section .658 i s  a reenactment without change of
AS 10.05.588, which was based upon MBCA Section 103.

SUMMARY OF COVERAGE: This s ect i on provides the procedure for
f i l i ng of  the decree of  di s s o l ut i o n.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Section
14.22(a) of  the RMBCA di rect s  that the "cl erk of  the court  
shal l  del i ver a c e r t i f i e d  copy of  the decree [of  di s s ol ut i on]  
to the secretary of  s t at e ,  who shal l  f i l e  i t . "

Section .660 POWERS AND DUTIES OF DIRECTORS IN DISSOLUTION 
PROCEEDINGS

ORIGIN: ACC Seciion .660 i s  derived from GCL Section 2001,
and i s  new to Alaska law. It repl aces AS 10.05.489(2),  .564,  
and .570, which were based re s pe c t i v e l y on MBCA Sect ions 87 
and 98.

SUMMARY OF COVERAGE: ACC Section .660 i s  the heart of  the
reformed framework for ut i l i zi ng the incumbent di rect ors  and 
o f f i c e r s  to conduct both voluntary and involuntary di s s o l u­
t i on,  a s i gni f i cant  change from exi st i ng law, which u t i l i z e s  
a " l i qui dat i ng r e c e i v e r "  appointed by the court .  This s e c ­
tion enumerates powers and duties of  the board.  In the event  
the superior court does not repose confidence in the a b i l i ­
t i e s  or f i d e l i t y  of  the incumbent management, i t  has power 
under ACC Section .648 to appoint other persons to conduct  
the winding up.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: As previousl y
noted,  i t  seems Impl ici t  under the terms of  RMBCA Section
14.05 that the reform of  ut i l i z i ng incumbent di rect ors  in 
preference to court ordered aut hori t i es  to conduct the wind­
ing up has been accepted by the framers of  the t ent at i ve  
draft .
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Section .663 PROCEEDING TO DETERMINE IDENTITY OF DIRECTORS OR TO 
APPOINT DIRECTORS

ORIGIN: ACC Section .663 i s  taken from GCL Section 1003.
There i s  no comparable provi si on in Alaska law or the MBCA.

SUMMARY OF COVERAGE: This s ec t i o n creates a procedure for
est abl i shi ng the i dent i t y of  those who are to wind up and 
di s s ol ve  the corporat i on, and to replace those who are un­
willing or unable to perform t hei r dut ies.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: This power i s
not expressly provided in the RMBCA.

Section .665 DISTRIBUTION OF CORPORATE ASSETS AMONG 
SHAREHOLDERS; WHEN TO BE MADE

ORIGIN: ACC Section .665 i s  based upon GCL Section 2004. It
replaces AS 10.05.489 and .561,  which were based upon MBCA 
Sections 87 and 98.

SUMMARY OF COVERAGE: This s ec t i on provides for the d i s t r i ­
bution of  remaining as set s  to shareholders according to t hei r  
respect i ve  ri ght s  and pref erences  once the i nt e r e s t s  of  c r e ­
di t ors  and other claimants against the corporation have been 
s e t t l e d .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14. 05(a )(4 ) appears to be the only coverage of  t hi s  poi nt .  
It does not s e t t l e  the i ssue of  the timing of  such di s t r i bu­
t i ons ,  an ambiguity which may work to the di s s ervi ce  of  
c r e d i t o r s .

Section .668 PROVISION FOR PAYMENT OF DEBT OR LIABILITY

ORIGIN: ACC Section .668 i s  taken from Seciion 2005 of  the
GCL. It i s  without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .668 provides a def i ni t i on
of  the concept "adequate provi s i on"  for a debt or l i a b i l i t y , 
a concept used ext ens i vel y throughout Article 9 as a precon­
di t i on for di st ri but i ng as s e t s  to shareholders when al l  
claims by c redi t ors  have not yet  been s e t t l e d .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05(a)(3) makes a reference to the power to " .  . . mak[e]
provi sion for discharging i t s  l i a b i l i t i e s . "  Section 14.40 
u t i l i z e s  the s t at e  treasurer as a reposit ory for funds s et  
aside to pay unknown or i ne l i g i b l e  credi t ors  or cl ai mant s.

Section .670 DISTRIBUTION IN MONEY OR IN KIND; INSTALLMENTS
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ORIGIN: ACC Section .670 i s  taken from GCL Section 2006, and
i s  without precedent in ei t her Alaska law or the MBCA.

SUMMARY OF COVE.iGE: ACC Section .670 gi ves  express sanction
to di st ri but i on schemes which gives shareholders property as 
opposed to cash.  Installment plans are al so sanctioned.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no coverage other than the. general provi s i ons  o f  Sec­
tion 14.05(a).

Section .673 PLAN OF DISTRIBUTION; ADOPTION; BINDING EFFECT;
NOTICE; PAYMENT TO DISSENTING SHAREHOLDERS; 
ABANDONMENT

ORIGIN: ACC Section .673 i s  predicat ed upon GCL Section
2007, and i s  without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .673 permits the l i qui da­
tion ri ght s  of  outstanding shares to be al t ered to accom­
modate a plan of  di st ri but i on of  as s e t s  other than money upon 
the approval by the outstanding shares.  Class voting i s  ex­
pressl y provided.  Preferred shares di ssent i ng from the plan 
may require the corporation to make payment according to 
t heir unaltered l i qui dat i on pre f e r e nc e s . If  such di ssent  and 
demand prej udi ces  the plan,  the board i s  authorized to aban­
don the plan without further recourse to sharehol ders .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain provi si ons  incorporating these powers.

Section .675 RECOVERY OF AMOUNTS IMPROPERLY DISTRIBUTED

ORIGIN: ACC Section .678 i s  taken from GCL Section 2009, and
i s  new to Alaska law.

SUMMARY OF COVERAGE: Any amount improperly di s t ri but ed to
shareholders may be recovered under Section .675.  There i s  
no requirement that shareholders have knowledge of  the impro­
pri et y of  such a d i s t r i b u t i o n . Any recovery from share­
holders may not function to al t er t hei r ri ght s  to share pro 
rata in the residual  as s e t s  of  the corporat i on.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14. 07(d)(2) provides for the l i a b i l i t y  o f  shareholders who 
have recei ved di s t ri but ed corporate as s e t s  to the claims of  
c r e d i t o r s .

Section .678 CONTINUED EXISTENCE OF DISSOLVED CORPORATIONS;
■PURPOSES; ABATEMENT OF ACTIONS; DISTRIBUTION OF 
OMITTED ASSETS
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ORIGIN: ACC Section 678(a) i s  taken from AS 10.05.594, and
i s  based upon MBCA Section 105. Subsections (b),  (c) ,  and
(d) are taken from the 1980 amendment to AS 10.05.594 (SB
112).

SUMMARY OF COVERAGE: This s ec t i on provides that a corpora­
t ion that has been di ss ol ved may continue to exi st  for an i n­
de f i ni t e  period of  time for the purpose of  winding up i t s  af ­
f ai rs ,  prosecuting and defending act i ons by or against i t ,
c o l l e c t i ng  and discharging o b l i gat i o ns , disposing of  and con­
veying i t s  property,  and c o l l e c t i ng and dividing i t s  as s e t s .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
14.05(b) contains similar provi si ons  continuing the corporate  
e x i s t e n c e .
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ARTICLE 10. FOREIGN CORPORATIONS

Sect ion .705 ADMISSION OF FOREIGN CORPORATION

ORIGIN: ACC Section .705 Is a reenactment of  AS 10.05.597,
which i s  based upon Section 106 of  the MBCA.

SUMMARY OF COVERAGE: ACC Section .705 condi t i ons entry o f  a
foreign corporation for the purpose of  transacting business  
within Alaska. It i s  intended to exerci se to the f u l l e s t  the 
po l i c e  power of  the s t at e  while respect ing the equal pr o t e c ­
tion guarantees made obl i gat ory by the Fourteenth Amendment 
to the Const i t ut i on of  the United St at es .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15. 01(a) paral l el s  ACC Section .705 in requiring a c e r t i f i ­
cate of  authority as a precondit ion to a foreign corporations  
ab i l i t y  to transact busi ness  within a host  s t a t e .

Section .708 APPLICATION TO CORPORATIONS NOW AUTHORIZED TO 
TRANSACT BUSINESS IN THE STATE

ORIGIN: ACC Section .708 i s  a reenactment without change of
AS 10.05.687 and i s  based upon Section 123 of  the MBCA.

SUMMARY OF COVERAGE: ACC Section .708 r e f l e c t s  the det er­
mination of  the l e gi s l at ur e  to grant to foreign corporations,  
i r r e s pe c t i v e  of  t hei r date of  entry,  the equal prot ect i ons  of  
the laws of  Alaska Including the imposit ion of  all  l i mi t a­
t i ons ,  r e s t r i c t i o ns ,  l i a b i l i t i e s , and duties prescri bed in 
the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.02 par al l e l s  ACC Section .708 in extending the provi si ons  
of  a new corporations code to foreign corporations currently 
qual i f i ed to transact busi ness  in the host  s t a t e .

Sect ion .710 LIABILITY FOR TRANSACTING BUSINESS WITHOUT 
CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .710 i s  a reenactment of  AS 10.05.696
and i s  based upon Section 124 of  the MBCA.

SUMMARY OF COVERAGE: I~ order to enforce the requirement
that a foreign corporation obtain a c e r t i f i c a t e  of  authority 
prior to transacting busi ness  within Alaska, ACC Section .710
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im$o' es a penalty of  up to f 10,000 per year or portion t here­
of  during which such Int rast at e business was transacted with­
out compliance with ACC Section ,705. I~ addition,  such a 
foreign corporation Is made l i abl e  for al l  f ees  and taxes 
which would have been paid i f  there had been f ul l  compliance 
with the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.02(d) authorizes the imposit ion of  a penalty for transact ­
ing business without a c e r t i f i c a t e  of  aut hori t y.

Section .713 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF 
AUTHORITY AS BAR TO RIGHT TO SUE

ORIGIN: ACC Section .713 reenacts  AS 10.05.690 and i s  based
upon Section 124 of  the MBCA.

SUMMARY OF COVERAGE: Among the di sci pl i nary consequences of
a foreign corporat i on1 s transaction of  business within Alaska
without compliance with ACC Section .705 i s  the denial of  i t s
right  to maintain any act i on,  s u i t ,  or proceeding in Alaska 
s t at e  co<.,<:s.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04(a),  (b),  and (c) creat es  i dent i cal  consequences to
those set  forth in ACC Section .713.

Section .715 TRANSACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY NOT AFFECTING CONTRACTS AND RIGHT TO 
DEFEND ACTION

ORIGIN: ACC Section . 715 i s  a reenactment without change of
AS 10.05. .693.

SUMMARY OF COVERAGE: ACC Section . 715 conf i nes  the d i s c i p l i ­
nary consequences of  the transaction by a foreign corporation 
of intrastate business within Alaska without a c e r t i f i c a t e  of  
authority to those imposed by the ACC. It  does not generate 
grounds for a contracting party to assail  the val i di t y of  a 
contract  or transaction with a noncomplying foreign corpora­
t i on.  Finally,  although precluded by ACC Section .713 from 
i ni t i at i ng any act i on,  s ui t ,  or other proceeding, a noncom­
plying foreign corporation i s  not precluded from defending 
i t s e l f  in proceedings commenced by ot hers in Alaska court s .

COMPARISON WITH THE ?INAL DRAFT OF THE RMBCA: RMBCA Section
15. 02(e) accords with the provi s i ons  of  ACC Section .715.

Section .718 ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN 
■THIS STATE
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ORIGIN: ACC Section .718 i s  a reenactment of  AS 10.05.600,
and i s  based upon Section 106 of  the MBCA.

SUMMARY OF COVERAGE: Under the Int erst at e  commerce d o u s e
and common law comity p r i nc i pl e s , a foreign corporation may 
engage in certain a c t i v i t i e s  within a s t at e  without being re­
quired to f i r s t  obtain a c e r t i f i c a t e  of  aut hori t y. I~ an e f ­
f ort to reduce l i t i g a t i o n  and cl ari f y a murky body of  deci ­
sional  law precedent , ACC Section .718 enumerates a c t i v i t i e s  
which ci foreign corporation may pursue without the neces s i t y  
of  obtaining a c e r t i f i c a t e  of  authority under ACC Section 
. 705.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15. 01(b) i s  s ubst ant i vel y i dent i cal  to ACC Section . 718.

Section .720 CORPORATE NAME OF FOREIGN CORPORATION

Section .723 ASSUMED CORPORATE NAME

Section .725 CHANGE OF NAME BY FOREIGN CORPORATION

ORIGIN: ACC Section .720 represents a modified content  of 4S
10.05.606 and i s  based upon Section 108 of  the MBCA.

ACC Section .723(a) i s  based upon AS 10.05.607 and 
predicat ed upon Section 108(c )(12) of  the MBCA. Wording 
changes have been made in order to avoid any confusion in 
coordinating t hi s  s ect i on with ACC Section .720. Section 
.723(b) i s  new and replaces the requirement that a corpora­
tion using an assumed name i dent i f y i t s  true corporate name 
in al l  advert i s i ng, c ont r ac t s , and other legal  documents with 
a scheme whereby any i nt eres t ed party may resort  to records  
maintained by the commissioner which ref erences  the actual  
and assumed names of  foreign corporat i ons.

ACC Section .725 reenacts AS 10.05.609, and i s  based 
upon Sect i ons  109 of  the MBCA.

SUMMARY OF COVERAGE: ACC Section .720 Imposes upon foreign
corporations seeking a certificate of  authority the same 
l i mi t at i ons  with respect  to a corporate name which are im­
posed upon domestic corporations by ACC Section .105.

In order to accommodate a foreign corporation while at 
the same time vindicating the p o l i c i e s  of  Alaska law, ACC 
Section .723 permits a corporation disabl ed from using i t s  
actual name to adopt an assumed name which,  i f  i t  i s  permis­
s i b l e  under ACC Section .720, i s  the name under which i t
e l e c t s  to do busi ness  in Alaska.

ACC Section .725 furthers the pol i cy with respect  to 
permi ssi bl e and impermissible content  of  corporate names by 
providing that a foreign corporation will  have i t s  right  to
transact  busi ness  suspended were i t  to adopt an impermissible
name.
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COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.06 i s  funct ional l y equivalent  to ACC Sections .720, .723,
and .7^5.

Section .728 APPLICATION FOR CERTIFICATE OF AUTHORITY

Section .730 CONTENTS OF APPLICATION

Section .733 FILING OF APPLICATION FOR CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .728 Is a st rai ght  reenactment of  AS
10.05.612.

ACC Section .730 i s  a reenactment of  AS 10.05.615 as 
amended. It  Is predicated upon Section 110 of  the MBCA.

ACC Section .733 i s  i dent i cal  to AS 10.05.618 and .621 
and i s  premised upon Section 111 of  the MBCA.

SUMMARY OF COVERAGE: ACC Section .728 provides that the f or­
eign corporat i on•s appl icat i on to do business in Alaska shal l  
be f i l e d  with the commissioner.

ACC Section .730 s p e c i f i e s  the s ubj ect  matter and i n­
formation which must be included in an appl ication for a cer­
t i f i c a t e  of  aut hori t y. Three of  the required items are non-  
uniform: Section .730(5) goes beyond the statement of  pur­
pose to require s e l e c t i o n from the Ide nt i f i c at i on code e s t ab­
l i s he d under ACC Section .950; Section .730(12) mandates d i s ­
closure of  the names and address of  each alien a f f i l i a t e ; 
and, Section .730(13) requires that the appl ication s t at e  the 
name and address of  any person(s)  owning at l eas t  5% of  the 
shares or any cl as s  of  shares and then di s c l os e  the perc ent ­
age owned by such i ndi vi dual s .

ACC Section .733 s p e c i f i e s  that the appl ication shal l  
be on forms furnished by the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15. 01(a) i s  i dent i cal  to ACC Section .728.  RMBCA Section 
15. 01(b) i s  similar to ACC Section .730 with the exception of  
the three items added by the Alaska l egi s l at ure  and informa­
tion regarding the c api t al i zat i on of  the appl i cant .

Section .735 EFFECT OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section «735 i s  a reenactment of /15 10.05.624
and based upon Section 112 of  the MBCA.

SUMMARY OF COVERAGE: ACC Section .735 paral l el s  ACC Section
.218 by est abl i s hi ng a "bright l i n e " event  upon which the
authority to transact i nt ras t at e  business i s  granted by the
State of  Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.05(a) i s  the functional  equivalent  of  ACC Section .735.
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The balance of  the RMBCA s ect i on contains r e c i t at i o ns  that In 
granting a c e r t i f i c a t e  of  authority the host  s t at e  does not  
Intend to meddle In the Internal af f ai rs  of  the foreign cor­
poration.

Sect ion .738 AMENDED CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .738(a) Is a reenactment of /IS
10.05.657.  Section .738(b) Is new and conforms the ent i re  
s ec t i o n to MBCA Section 118.

SUMMARY OF COVERAGE: ACC Section .738 obl i ges  a foreign cor­
poration which changes i t s  corporate name or desi res  to 
pursue an i nt ras t at e  purpose In Alaska other than the one(s)  
s et  forth in i t s  appl ication for a c e r t i f i c a t e  of  authority 
to obtain an amended c e r t i f i c a t e  as a precondition to e f f e c t ­
ing such change.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.04 i s  similar to ACC Section .738 except that there Is no 
Int eres t  In the purposef s ) which the applicant corporation 
proposes to pursue In the host  s t a t e .

Sect ion .740 POWERS OF FOREIGN CORPORATION

ORIGIN: ACC Section .740 reenacts /IS 10.05.603 and i s  prem­
i s e d upon Section 107 of  the MBCA.

SUMMARY OF COVERAGE: Consonant with Alaska' s obl i gat i on to
extend the equal prot ect i on of  her Jaws, ACC Section .740 e s ­
t abl i s hes  than an authorized foreign corporation shal l  have 
the same powers as would a domestic corporation organized for 
the purposes s t at ed In the appl ication for or amendment to 
the c e r t i f i c a t e  of  authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.05(b) Is f unct i onal l y Ident ical  to ACC Section .740.

Sect ion .743 REVOCATION OF CERTIFICATE OF AUTHORITY

Section .745 LIMITATIONS ON REVOCATION OF CERTIFICATE OF 
AUTHORITY

Section .748 ISSUANCE OF CERTIFICATE OF REVOCATION

Sect ion .750 EFFECT OF CERTIFICATE OF REVOCATION

ORIGIN: ACC Sect i ons  .743, .745, .748, and 750 are reenact ­
ments without change of  AS 10.05.675,  .678, .681,  and .684.
They are based upon Sect ions 121 and 122 of  the MBCA.

98



SUMMARY OF COVERAGE: ACC Sections . 743, .745, . 748, and .750
aut hori ze, regul ate,  and determine the e f f e c t  of  a c e r t i f i ­
cate of  revocation i ssued by the commissioner. The power of
revoca ion under Section .743 i s  similar to the commis­
s i o ne r ' s  power to i nvol unt ari l y di ss ol ve  a domestic corpora­
tion under ACC Section .630. The si xt y day not i ce  and grace 
period e s t abl i s hed by ACC Seciion .745 i s  also similar to the 
procedures l i mi t ing the commissioner' s power to e f f e c t  i n­
voluntary di s s o l u t i o n . I f  the c e r t i f i c a t e  of  authority i s  
revoked pursuant to ACC Section .748, Section .750 decl ares  
that the foreign corporation i s  no longer authorize ' to 
transact i nt ras t at e  busi ness  in Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.30 s t i pul at e s  the grounds for revocat i on. They are si mi ­
lar to those s et  f ort h in ACC Section .743, except that the 
RMBCA l i s t s  as a ground for revocation that the foreign cor­
poration has ceased to exi st  or been invol ved in an organic 
change.  The ACC adds involvement in an i l l e g a l  combination 
in rest rai nt  of  trade as a ground for revocat i on.  RMBCA Sec­
tion 15. 31(a) and (b) are similar to ACC Section .745 creat­
i n g  j  grace period in which the foreign corporation can cor­
rect  what would otherwise serve as a ground for revoc at i on.
This s ect i on also comports with ACC Section .748 on the i s ­
suance of  a c e r t i f i c a t e  of  revocation and the e f f e c t i v e  date 
at which the authority of  the foreign corporation to transact  
i nt ras t at e  business  ceases .

Section .753 REGISTERED OFFICE AND REGISTERED AGENT OF FOREIGN 
CORPORATION

Section .758 CHANGE OF REGISTERED OFFICE OR REGISTERED AGENT OF 
FOREIGN CORPORATION

Section .760 FILING OF STATEMENT OF CHANGE

ORIGIN: ACC Sect ions .753, .758, and .760 are reenactments
without change of  AS 10.05.627,  .633, and .635. They r e f l e c t  
the content  of  Sect ions 113 and 114 of  the MBCA.

SUMMARY OF COVERAGE: ACC Sect ions .753, .758,  and .760
paral l el  Sect ions . 150. ,  165. ,  and .170 respect ing domestic
corporat i ons . They obl i ge authorized foreign corporations to 
designate both a regi st ered o f f i c e  and a regi s t ered agent,  
govern the change of  such o f f i c e  or agent,  and es t abl i s h pro­
cedures for no t i f i c at i o n of  the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15.07 i s  i dent i cal  to ACC Section .753 creating the obl i ga­
tion on the part of  a foreign corporation to maintain a
regi st ered of  rice and aye1"1’ in the host  s t a t e .  RMBCA Section
15.08 i s  f unct i onal l y i dent i cal  to ACC Sect ions .758 and .760 
respect i ng the procedures for changing ei t her the agent or 
o f f i c e  and' provlding no t i f i c at i o n to the s t a t e .
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Section .763 SERVICE OF PROCESS ON FOREIGN CORPORATION 

Section .765 SERVICE ON COMMISSIONER 

Section .768 RECORDS KEPT BY COMMISSIONER 

Sect ion .770 PROCEDURE NOT EXCLUSIVE

ORIGIN: ACC Sect i ons  .763, .765,  .768, and .770 re i t e rat e
the content  of  AS 10.05.639, .642, and .648. They are based
upon Section 115 o f  the MBCA. They have been modified to ac­
cord with the holding of  the Supreme Court of  Alaska in 
Northern Supply, Inc.  v. Curtiss-Wrlght Corporation, 397 P. 2d 
1013 (1965), that the long-*rm j ur i s di c t i on of  the s t at e
court s  i s  not dependent upon the s t at ut ory c ri t eri a requiring 
a c e r t i f i c a t e  of  aut hori t y.

SUMMARY OF COVERAGE: ACC Sect i ons  .763, .765, .768,  and .770
balance the needs o f  a party desiring to i ni t i a t e  l i t i g at i o n  
against an authorized foreign corporation in Alaska with the 
need of  that e nt i t y to maximize the circumstances in which 
not i c e  and s ervi c e  of  process  wil l  be actual as opposed to 
c ons t ruc t i ve .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
15. 10 accords with ACC Section .763 in making the regi st ered  
agent the proper party upon whom s e rv i c e  of  process  may be 
served in the host  s t a t e .  If  a foreign corporation does not 
designate or maintain a regi s t ered agent,  Section 15. 10(b)  
d i f f e r s  from the pri or provi s i ons  o f  the Model Act and the 
h i s t o r i c  and recommended content  of  Alaska law. Rather than 
u t i l i z i ng  the commissioner as an agent of  l ast  resort  for the 
s e r v i c e  of  process ,  Section 15. 10(b) di re c t s  the p l a i n t i f f  to 
e f f e c t ua t e service by regi s t ered or c e r t i f i e d  mall sent  to 
the address of  the foreign corporation at i t s  principal  o f ­
f i c e  as shown on the c e r t i f i c a t e  of  authority or most recent  
annual report .

Sect ion .773 AMENDMENT TO ARTICLES OF INCORPORATION OF FOREIGN 
CORPORATION

ORIGIN: ACC Sect ion .773 i s  a reenactment of 45 10.05.651.
It i s  predicated upon Section 116 o f  the MBCA.

SUMMARY OF COVERAGE: ACC Section .773 requires that the com­
mission be not i ced of  amendments to the ar t i c l e s  o f  foreign 
corporations which have sought and are enjoying a c e r t i f i c a t e  
of  aut horit y.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
t ains no coverage on t hi s  poi nt .
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Section .775 ORGANIC CHANGE OF FOREIGN CORPORATION

ORIGIN: ACC Section .775 recapi t ul at es  the content of  AS 10.
05.654 an r e f l e c t s  the content  of  Section 117 of  the MBCA
with terminology changes to c l ari f y the scope of  the s ec t i o n  
and conform to the s t yl e  of  the ACC.

SUMMARY OF COVERAGE: Whenever an authorized foreign corpora­
tion i s  Involved in an organic change (defined in ACC Section 
.990(26)),  no t i f i c at i o n of  the commissioner i s  to be made by 
f i l i ng a copy of  the a r t i c l e s  of  merger,  consol i dat i on, ex­
change,  or reorganization aut hent icat ed by the proper autho­
ri t y in the j ur i s di c t i on in which i t  i s  domesticated.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The only
rel at ed coverage in the RMBCA i s  Section 11.07 which requires  
a foreign corporation to f i l e  a r t i c l e s  of  merger with the
secret ary i f  the foreign corporation has merged with a domes­
t i c  corporation with the foreign corporation as the surviving 
e nt i t y .

Section .778 WITHDRAWAL OF FOREIGN CORPORATION

Section .780 CONTENTS OF APPLICATION FOR WITHDRAWAL

Sect ion .783 FORM OF APPLICATION FOR WITHDRAWAL

Section .785 FILING OF APPLICATION FOR WITHDRAWAL

Section .788 EFFECT OF CERTIFICATE OF WITHDRAWAL

ORIGIN: ACC Sect ions .778,  . 780, . 783, .785, and .788
reenact /IS 10.05.660, .663, .666, .669, and .672. They are 
based upon Sections 119 and 120 of  the MBCA. ACC Section 
.785 has been res t at ed to observe the consol i dat i on of  proce­
dures e f f e c t e d  by ACC Section .910.

SUMMARY OF COVERAGE: ACC Sect i ons  .778,  . 780, .783, . 785,
and . 788 provide for the orderly and o f f i c i a l  withdrawal of  a 
foreign corporation from Alaska. I~ these procedures are not 
fol l owed,  and the bright  l i ne  event s  of  ACC Sections . 785
and .788 are not observed,  the corporation would have a con­
tinued l i a b i l i t y  for taxes and f e e s .

COMPARISON WITH THE FINAL DRAFT OF
15.20 i s  i dent i cal  to ACC Section 
withdrawal. It di f f e r s  from ACC 
o f  the cont ent s  of  the appl icat i on

THE RMBCA: RMBCA Section
.778 on the procedure for 
Section . 780 s p e c i f  Ice lion 
r e f l e c t i ng the RMBCAes i n­

di f f erence  to di scl osure of  the f inancial  st ruct ure of  a f or­
eign corporation.  The RMBCA does not require the s t at e  to 
prepare a form for the appl icat i on to withdraw as does ACC 
Section .-783. The other di s t i nc t i o ns  between 15.20 and ACC 
Sect ions '.'785 and . 788 r e f l e c t  the di s t i nc t i o n between u t i -
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l i zi ng the secretary of  s t at e  and the commissioner 
act with domestic and foreign corporat i ons.



ARTICLE 11.  REPORTS, FEES, AND PENALTIES

Section .805 BIENNIAL REPORT OF DOMESTIC AND FOREIGN CORPORA­
TIONS

Section .808 CONTENTS OF BIENNIAL REPORT

Section .811 FILING OF BIENNIAL REPORT

ORIGIN: ACC Sect ions .805, .808, and .811 are predicated
upon /IS 10.05.699, .702, and .705 as amended in 1980. These
provi si ons  of  the Alaska Stat ut es  were based upon MBCA Sec­
t i ons  125 and 126. ACC Section 811(d) Is new, and was sug­
gest ed by the Department of  Commerce and Economic Develop­
ment.

SUMMARY OF COVERAGE: ACC Sections .805, .808, and .811 e s ­
t abl i sh an obl i gat i on on the part of  each domestic and au­
t horized foreign corporation to f i l e  a biennial  report with
the Departments of  .Commerce and Economic  ̂ Development, thus
continuing the pol i cy s et  by the 1980 legislature^.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
16.22 d i f f e r s  from ACC Section .808 in three part i c ul ars . It 
would require an annual as opposed to biannual report .  That 
report  would not Include i de nt i f i c at i o n of  al ien a f f i l i a t e s  
or of  control  persons.  The requirements for timely f i l i ng  
are similar in both provi si ons  as i s  the opportunity for cor­
rect i on with incursion o f  penal t i es  for tardy f i l i n g .

Section .815 FILING NOTICE OF CHANGE OF OFFICERS, DIRECTORS,
FIVE PERCENT SHAREHOLDERS, AND ALIEN AFFILIATES

ORIGIN: ACC Section .815 i s  predicated upon AS 10.05.706 as
enacted in 1980.

SUMMARY OF COVERAGE: This s ec t i on r e f l e c t s  the Intense con­
cern o f  the s t at e  that i t  be Informed as to the i dent i t y of  
current o f f i c e r s ,  di r e c t o r s , f i ve  percent  sharehol ders, and 
al ien a f f i l i a t e s .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no provi si on on t hi s  important i s s ue.

Section .815 PENALTY FOR FAILURE TO FILE BIENNIAL REPORT

ORIGIN: ACC Section .815 i s  predicated upon /IS 10.05.771 as
amended i n - 1980, which was based upon MBCA Sect ion 155.
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SUMMARY OF COVERAGE: ACC Section .815 imposes a sanction ap­
pl i c abl e  to any f ai l ure or refusal  to f i l e  a biennial  report  
required by t hi s  chapter,  employing a s t r i c t  l i a b i l i t y  stand­
ard.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not appear to contain a provi si on dealing with the conse­
quences of  l at e  f i l i n g s .  The o f f i c i a l  comment (16-50) ob­
serves  " .  . . f ai l ure  to f i l e  the annual report .  . . i s  a
ground for administrative di s s ol ut i on or revocation of  the 
c e r t i f i c a t e  o f  authority to transact  bus i ne s s . "

Section .818 INTERROGATORIES BY COMMISSIONER; JUDICIAL 
PROCEEDING TO CONTEST

ORIGIN: ACC Section . 818(a),  (b),  and (c) i s  predicated upon
AS 10.05.777 and Section 157 of  the MBCA. Subsection (d) i s  
modeled af t er 45 45. 52. 210(f).

SUMMARY OF COVERAGE: ACC Section .818 grants broad powers to
the commissioner to u t i l i z e  i nt errogat ori es  reasonably nec es ­
sary to ascertain compliance with or vi ol at i ons  of  t hi s  Chap­
t er.  Subsection (d) permits ei t her a corporation or an i n ­
dividual to challenge j udi c i al l y the method,  scope,  or con­
f i de nt i al i t y  o f  the i nt errogat ory.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: For unex­
plained reasons,  the RMBCA has abandoned t hi s  useful  prac­
t i c e  .

Section .820 CONFIDENTIALITY OF INFORMATION DISCLOSED BY 
INTERROGATORIES

ORIGIN: ACC Section .820 i s  a reenactment of  AS 10.05.780,
and i s  based upon MBCA 158.

SUMMARY OF COVERAGE: This s e c t i o n exempts the answers to i n­
t errogat ori es  from the di scl osure requirements of  AS 
09.25.110 and .120,  which provide that s t at e  agency records  
are publ i c  records unl ess  s p e c i f i c a l l y  provided otherwise by 
s t at e  law. ACC Sect ion .820 s p e c i f i c a l l y  provides otherwise.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Since,  in con­
travention of  former Model Act policy, ,  the RMBCA does not  
provide for administrative i nt errogat ori es ,  i t  contains no 
provi si on making answers c o nf i de nt i al .

Section .825 FAILURE TO ANSWER INTERROGATORIES

ORIGIN: ACC Sect ion .82 combines provi si ons  of 45
10.05. 785,'- • . 786, and . 777, jhich were predi cat ed upon Sec­
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t i ons 135, 136, and 137 of  the MBCA. No subst ant i ve change 
Is worked in exi st i ng Alaska law.

SUMMARY OF COVERAGE: ACC Section .823 provides that any cor­
porate or natural person who f a l l s  or ref uses  to make a 
timely,  f u l l ,  and t rut hf ul  answer to Int errogat ori es  shal l  be 
gui l t y of  a misdemeanor. Further,  the commissioner does not 
have to f i l e  any document to which the Int errogat ori es  rel at e  
unt i l  they have been properly answered.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no coverage on t hi s  poi nt .

Section .825 PENALTIES IMPOSED UPON OFFICERS AND DIRECTORS

ORIGIN: ACC Section .825 represent s  a modification of  AS
10.05.786 as amended in 1980. AS 10.05.786 *as predicated 
upon MBCA Section 136.

SUMMARY OF COVERAGE: ACC Section .825 goes beyond Section
.823, to impose further misdemeanor consequences upon any o f ­
f i c e r  or di rect or who signs any a r t i c l e s ,  s t at ement , report ,  
appl i cat i on, or other document f i l e d  with the commissioner, 
the content o f  which i s  known to be f al s e .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.29 contains a generic provi si on on the consequences a know­
ingly signing a f al se  statement which i s  to be f i l e d  with the 
s t a t e .  It must be customized by the adopting j ur i s di c t i o n.

Section .828 INCORPORATION OR FILING FEES

ORIGIN: ACC Section .828 i s  a modified version of  AS
10.05.708 (Section 130 of  the MBCA) as amended in 1980. The 
provi sion fixing a f i l i ng fee for non- st ock corporations or­
ganized under AS 21.69 i s  new, and designed to coordinate  
the s p e c i f i c  provi si ons  o f  Chapter 21 with the general cross  
reference to Chapter 10.05.

SUMMARY OF COVERAGE: ACC Section .828 e s t ab l i s he s  a f i l i ng
fee for both domestic and foreign corporations doing business  
in Alaska, and f i xes  in the Department o f  Commerce and Econo­
mic Development the power to s e t  the amount by regul at i on, 
with the mandate that the fee be f ixed with reference to the 
amount of  authorized capi t al  s t ock of  the corporat i on. The 
authority of  the department i s  further s ubj ect  to the provi ­
sion o f  Section .860, which l i mi t s  Increases in f ees  to an 
amount that does not exceed the ri s e  in the consumer pri ce  
index for Anchorage.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1. 22(a) recommends that the l e gi s l at ur e  s et  f i l i n g ,  s ervi c e  
and copying f e e s .  ACC Sect i on .828 grants authority to the
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commissioner to set  the f ees  within l e g i s l a t i v e l y  prescri bed  
l i mi t s  t i ed to the cost  of  l i vi ng index.  Under the RMBCA, 
adjustment for i nf l at i on or def l at i on would have to be ac­
complished by way of  l e g i s l a t i v e  amendment.

Section .830 FEES ON APPOINTMENT OR REVOCATION OF APPOINTMENT

ORIGIN: ACC Section .830 i s  a redrafting without subst ant i ve
change of  AS 10.05. 714, which was based upon MBCA Section
128.

SUMMARY OF COVERAGE: ACC Section .830 provides that when a
foreign corporation f i l e s  with the department a c e r t i f i c a t e
of  appointment of  a process  agent,  or the change of  address 
of  a process  agent,  i t  shal l  pay a fee est abl i s hed by regula­
t i on.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of  feat ures noted under ACC Section .828.

Section .833 FEES AND PENALTIES PAYABLE ON WITHDRAWAL OF 
FOREIGN CORPORATION

s e c t i o n .835 FEES ON DISSOLUTION OF DOMESTIC CORPORATION

Section .838 TAXES, PENALTIES, AND FEES ON FILING CERTIFICATE 
OF DISSOLUTION OF FOREIGN CORPORATION

Sect ion .840 FEES FOR CERTIFIED COPIES OF DOCUMENT

Section .843 OTHER FILING FEES

ORIGIN: ACC Sect ions .833, .835, .838, .840, and .843 r e ­
enact without subst ant i ve change AS 10.05.750, .753, . 756
(which were based upon MBCA Section 128),  .762 (which was
based upon MBCA Section 129),  and . 747, al l  as amended in 
1980.

SUMMARY OF COVERAGE: ACC Sections .833 through .843 e s t ab­
l i s h  the i ndi cat ed occasions for the imposition of  f e e s ,  
which are to be determined by the department of  Commerce and 
Economic Development, s ubj ect  to Section .860’ s cost  of  l i v ­
ing c e i l i ng .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: See comparison
of  feat ures  noted under ACC Section .828.

Section .845 BIENNIAL CORPORATION TAX; PENALTY FOR NONPAYMENT

Section .848 FAILURE TO PAY TAX OR MAKE REPORT AS PRECLUDING 
SUIT BY CORPORATION
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Section .850 COMMISSIONER TO INSTITUTE SUITS TO COMPEL PAYNENT

Section .653 FAILURE TO PAY TAX AS EVIDENCE OF INSOLVENCY

Section .855 PAYMENTS TO BE MADE IN ADVANCE

Section .658 ACCOUNTING FOR AND DISPOSITION OF TAXES AND FEES

ORIGIN: ACC Sect ions .845 through .858 represent  modifica­
t i ons  and reenactments of  AS 10. 05. 717,  . 720, .723, .726,
765, and .768. I~ turn , these provi s i ons  were predicated
upon MBCA Sect i ons  132, 133, and 134. ACC Section .850 sub­
s t i t u t e s  the Commissioner of  the Department of  Commerce and 
Economic Development for the Attorney General as the o f f i c i a l  
to commence s ui t  to compel the payment of  the biennial  cor­
poration tax.

SUMMARY OF COVERAGE: ACC Sect ions .845 through .858 impose
on both domestic and foreign corporations doing business in 
Alaska a biennial  corporation tax,  and f ix the consequences  
for f ai l ure to make payment of  such tax.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: As noted,  the
RMBCA does not address the i ss ue of  penalty consequences for 
f ai l ure to observe reporting requirements.  The recommended 
fee st ruct ure i s  very ri gi d with adjustments necessi t at i ng  
l e g i s l a t i v e  amendment.

Section .860 INCREASE IN FEES

ORIGIN: ACC Section .860 i s a reenactment of  AS 10.05.773,
as enacted in 1980.

SUMMARY OF COVERAGE: ACC Section .860 e xp l i c i t l y  l i mi t s  i n ­
creases in f e e s  authorized throughout t hi s  Chapter to a c e l l ­
ing r e f l e c t i ng changes in the consumer pri ce index for Anch­
orage as determined by the Bureau of  Labor S t a t i s t i c s  of  the 
United St at es  Department o f  Labor.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There i s  no
RMBCA provi s i on on t hi s  poi nt .

Section .863 APPEAL FROM REVOCATION OF CERTIFICATE OF AUTHORITY

ORIGIN: ACC Section .863 i s  a reenactment without change of
AS 10.05.792,  which was based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Sect ion .863 authorizes recourse to
the superior court to c o nt e s t  any di sa' / ut ' val  o f  any document 
or revocat i on of  any c e r t i f i c a t e  of * r l t y .  Upon com­
pl iance with the procedures sc out i. -s s e c t i o n,  the ap­
pl i cant  is-  e n t i t l e d  to a t ri al  de novu,  and the court i s  em­
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powered to take such action as Is proper.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sec­
tion 1. 26 provides for j udi ci al  review of  an administrative  
refusal  to f i l e  a document.  The o f f i c i a l  comment (1- 27)  
makes i t  clear that the RMBCA does not take a pos i t i on on 
ei t her the burden of  proof ,  scope or nature of  the review.  
ACC Section .863 resol ves  these Is sues .

Section .865 CANCELLATION OF CERTIFICATES ISSUED AND FILINGS 
ACCEPTED

ORIGIN: ACC Section .865 i s  a reenactment with one change of
AS 10.05.794 as enacted in 1980. The change makes clear thrz 
the ground for cancel l at i on must be one that exi st ed at the
time of  the original f i l i ng or issuance of  the c e r t i f i c a t e .

SUMMARY OF COVERAGE: ACC Section .865 gi ves  the commissioner
a period of  one year from the time which a document i s  f i l e d  
to discover def ect s  and act upon them. If  the defect  i s  a 
ground for refusal  to i ssue the c e r t i f i c a t e  or refusal  to ac­
cept  a f i l i ng and the discovery i s  made within one year,  the
commissioner i s  empowered upon proper not i ce  and procedure to 
cancel the c e r t i f i c a t e  i ssued or f i l i ng accepted.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain an e xpl i c i t  provi si on on t hi s  Important quest i on.  
I1- i s  pos s i bl e  that the general powers provi sion (RMBCA Sec­
tion 1.30) might be aggressi vel y i nt erpret ed to Invoke t hi s  
power.

Section .868 FORMS TO BE FURNISHED BY THE COMMISSIONER

ORIGIN: ACC Section .868 i s  a reenactment without change of
AS 10.05.798,  and i s  based upon MBCA Section 142.

SUMMARY OF COVERAGE: This s ec t i o n grants the commissioner
the right to prescribe the content  of  forms for any report  
required by t hi s  Chapter.  It  also obl i gat es  the commissioner 
to furnish appropriate forms for required report s  and other  
documents. This provision i s  sought to serve both the con­
venience of  persons attempting to comply with the act as well  
as f ac i l i t a t i ng  the record keeping e f f o r t s  of  the state.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1. 21 grants administrative authority to prescri be and furnish 
forms but ,  unlike ACC Section .868, does not obl i ge the s t at e  
to creat e such forms.

Section .870 IDENTIFICATION CODE

ORIGIN: AC.C Section .870 i s  a reenactment without change of

108



/J5 1 0 . 05 . 799, which was enacted In 1980.

SUMMARY OF COVERAGE: This s ect i on requires the commissioners
o f  the Departments of  Revenue and o f  Commerce and Economic 
Development to e s t ab l i s h  a coded l i s t  of  business  a c t i v i t i e s  
and make such l i s t  available to the publ i c .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Reflecting It s
character as a s t at ut e  designed for the needs and i nt e r e s t s  
o f  no particular j u r i s d i c t i o n , the RMBCA contains no provi ­
sion on t hi s  important Alaska e f f o r t .
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ARTICLE 12. MISCELLANEOUS PROVISIONS

Section .905 VOTING OF SHARES; QUORUM; STATUS OF DISQUALIFIED 
SHARES

ORIGIN: ACC Section .905 i s  taken from GCL Section 112, and
i s  without precedent in Alaska law.

SUMMARY OF COVERAGE: This s ec t i o n defines the references to
a "majority of  snaresn found throughout the ACC to mean a 
majority o f  shares e n t i t l e d  to vote under the a r t i c l e s  of  i n­
corporation.  Votes di squal i f i ed from voting are not to be 
considered "outstanding" for determining a "quorum" or a 
"majority. "

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no e x p l i c i t  provision defining the terms "majority" or 
"majority o f  s har e s . "

Section .910 PROCESSING OF WRITINGS FILED WITH THE COMMISSIONER

ORIGIN: ACC Section .910 consol i dat es  without substantive
change in one provision matters covered in AS 10.05.081,  
.258, .268, .503, .321,  .339, .357, .402, .468, .483, .504,
513, .621,  and .669.

SUMMARY OF COVERAGE: ACC Section .910 e s t ab l i s he s  a uniform
procedure whereby the commissioner reviews and processes  
reports and documents which have been f i l e d  with the depart­
ment.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.25(a) and (b) seeks to accomplish the same uniform t r e a t ­
ment o f  reports  and documents submitted for f i l i n g .

Section .915 DISAPPROVAL OF WRITING BY COMMISSIONER: APPEAL

ORIGIN: ACC Section .915 i s  a reenactment without change of
AS 10.05.792, and i s  based upon MBCA Section 140.

SUMMARY OF COVERAGE: ACC Section .915, l i ke  Section .863,
authorizes a t ri al  de novo in the superior court for purposes  
of  cont est i ng the disapproval of  any document or the revoca­
tion o f  any c e r t i f i c a t e  of  authority.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1. 25(c) requires that a refused document be returned with a
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written explanation. RMBCA Section 1.26 e s t ab l i s he s  a right  
to seek j udi ci al  review although,  as noted,  i t  does not 
s pec i f y the standard of  review or burden of  proof .

Section .920 WRITINGS; CORRECTIONS

ORIGIN: ACC Section .920 i s  derived from NBCL Section 105.

SUMMARY OF COVERAGE: ACC Section .920 provides procedures
for correcting minor mistakes without af f ect i ng the e f f e c ­
t i v e  date in writings which have been f i l e d .  Major omissions  
and misinformation may not be corrected by t his  procedure.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.24 i s  functional l y i dent i cal  to ACC Section .920.

Section .925 WRITINGS AS EVIDENCE

ORIGIN: ACC Section .925 i s  adapted from NBCL Section 106.
The language in .925(a) regarding the absence of  a f i l i ng  i s  
new. The remainder o f  subsect ion (a) i s  similar to AS 
10.05.795, which was based upon MBCA Section 141.

SUMMARY OF COVERAGE: ACC Section .925 s p e c i f i e s  that certain
writings and c e r t i f i c a t i o n s  by the commissioner of  the ab­
sence of  a writing are to be regarded as prima facie evidence  
of  the f act s  s t at ed in the writings and the execution or 
nonexecution t hereof .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1. . .7 creates a far more l i mi t ed evidentiary value for writing 
f i l e d  with the s t a t e .  The c e r t i f i c a t e  of  f i l i ng  merely 
creat es  a concl usi ve  evidentiary presumption that the o r i g i ­
nal of  the document has been f i l e d .  Nothing i s  created by 
way of  evidentiary presumptions concerning the content of  
such wri t i ngs ,

Section .950 CORPORATE SEAL AS EVIDENCE

ORIGIN: ACC Section .950 i s  predicated upon NBCL Section
107, and i s  without precedent in Alaska law.

SUMMARY OF COVERAGE: ACC Section .950 t reat s  the presence of
a corporate seal  on a writing as prima facie evidence that  
the writing was executed by authority of  the corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.27 f a i l s  to e s t a b l i s h  t hi s  evidentiary quality respecting
the use of  the corporate seal .
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S e c t i o n  . 9 3 5  W A I V E R  O F  N O T I C E

ORIGIN: ACC Section .935 Is a reenactment of  AS 10.05.804,
which was based upon MBCA Section 144.

SUMMARY OF COVERAGE: This s ec t i o n provides that a written
waiver of  n o t i c e ,  whether executed before or af t er the t l v e  
s t at ed for n o t i c e ,  Is to be accepted as the equivalent r f 
giving not i ce  In any s i t uat i on where notice to a direct or or 
shareholder i s  required.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
7.05(a) i s  funct ional l y Identical  to ACC Section .935.
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ARTICLE 13. GENERAL PROVISIONS

ORIGIN: ACC Section .950 Is a reenactment without change of
AS 10.05.813, and i s  based upon MBCA Section 139.

SUMMARY OF COVERAGE: ACC Section .950 grants broad though
nonsubstantive administrative authority to the Commissioner 
of  the Department of  Commerce and Economic Development. The 
l i mi t ed authority of  t he  Commissioner to adopt regulations if 
s et  forth in ACC Sect i on .953.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.30 i s  identical  to ACC Section 950 except that i t  r e f e r s  to 
the secretary of s t a t e .

S e c t i o n  . 9 5 0  P O W E R S  O F  C O M M I S S I O N E R

Section .953 REGULATIONS

ORIGIN: ACC Section .953 i s  a redrafting of  AS 10.05.823,
which was enacted in 1980.

SUMMARY OF COVERAGE: ACC Section .953 i s  a r e s t r i c t i v e  grant
of  rulemaking authority to the commissioner and Department of  
Commerce and Economic Development. This rulemaking authority  
must be exercised in conformity with the Administrative Pro­
cedure Act (AS 44.62),  and may be Invoked only as s p e c i f i ­
cal l y provided in t h i s  Chapter.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no comparable provi s i on r e s t r i c t i n g  either t he  sub­
stance or limiting t he procedures to be employed in ad­
mi ni st rat i ve  rule making.

Section .955 APPLICATION

ORIGIN: ACC Section .955 s ubsect i on (a) i s  a modified ver­
sion of  NBCL Section 103, and replaces  AS 10.05.816, which 
was based upon MBCA Se c t i on 147. Subsection (b) i s  a modi­
f i ed version of GCL Section 102(b),  and repl aces  AS 
10.05.816, which was based upon MBCA Section 147. This s e c ­
t ion supplements AS 01.10.100.

SUMMARY OF COVERAGE: ACC Section .955 makes the ACC appl i ca­
ble to domestic corporat i ons  formed under AS 10.05, and to 
foreign corporations t o  the extent  provided generally In Ar­
t i c l e  10 and expressly elsewhere.  Subsection .955(b) pro­
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vides that the exi st ence  of  corporations formed under e x i s t ­
ing law i s  not a f f e c t e d .  Subsection .955(c) provides that  
enactment of  the ACC does not af f e c t  pre-enactment l egal  d i s ­
put es .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.01 extends the application to domestic corporations while 
RMBCA Section 17.02 accomplishes the extension to foreign 
corporations authorized to transact business in the host  
s t a t e .

Section .958 PROVISIONS CONSTRUED AS RESTATEMENTS AND CONTINU­
ATION

ORIGIN: ACC Section .958 i s  taken from GCL Section 2.

SUMMARY OF COVERAGE: Much of  the ACC represents a reenact ­
ment of  existing Alaska law, ei t her verbatim or with minor 
changes to conform with ACC usage and s t y l e .  ACC Section  
.958 construes these reenactments as restatements and c ont i n­
uations of  existing lav;.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain this usef ul  transaction and application s e c t i o n .

Section .960 CORPORATIONS ORGANIZED UNDER P. L. 92-203

ORIGIN: ACC Section .960 i s  a reenactment of  AS 10.05.005,
with the addition o f  subsection (d) which exempts Native cor­
porations from the provisions  of  ACC Section .488 on the 
l i a b i l i t y  of  di rect ors  and o f f i c e r s .  AS 10.05.005 was en­
acted in 1972 and amended in 1975 and 1981.

SUMMARY OF COVERAGE: Under the Alaska Native Claims S e t t l e ­
ment Act, P.L. 92-203, ei t her the general business corpora­
t i ons  code cr the nonprofit  corporations code of  the State of  
Alaska i s  to be used to organize the e n t i t i e s  which are to 
hold the assets  di s t ri but ed through ANCSA. Due to the s pe­
cial  nature of  these corporations and the federal requirement  
that the corporate form be used,  the ACC contains a variety 
of  s peci al  provisions tai l ored to Native corporations. ACC 
Section .960 provides for the capi t al i zat i on of  Native corpo­
rat i ons,  di st ri but i ons  to shareholders,  approval o f  plans of  
merger or cons ol i dat i on, and the . l i abi l i t y of  di rec t or s  and 
o f f i c e r s  to contract claimants.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no provisions accomplishing di scret e  treatment of  cor­
porations formed under the Alaska Native Claims Settlement  
Act.
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S e c t i o n  . 9 6 3  S E V E R A B I L I T Y

ORIGIN: ACC Section .963 i s  taken from NBCL Section 111.  It
supplements the provi si ons  of  AS 01.10.030.

SUMMARY OF COVERAGE: ACC Section .963 provides that the ACC
will  not be struck down as a whole on account of  the i n v a l i ­
dity of  any provision in i t .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
17.04 contains a s e v e r ab i l i t y  provision similar to ACC Sec­
tion 963.

Section .965 RESERVATION OF POWER

ORIGIN: ACC Section .965 i s  based upon AS 10.05.822, MBCA
Section 149, and NBCL Section 110.

SUMMARY OF COVERAGE: This s e c t i o n reserves  unto the l e g i s l a ­
ture the plenary right to al t e r ,  amend, suspend,  or repeal in 
whole or in part the provi sions  o f  the ACC.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.02 contains a reservation of  power clause similar to ACC 
Section 965.

Section .968 SIGNATURE

ORIGIN: ACC Section .968 i s  derived from GCL Section 17, and
i s  new to Alaska law.

SUMMARY OF COVERAGE: This s e c t i o n  s p e c i f i e s  that a mark i s  a
signature when the signer cannot write and the s i g ne r ' s  name 
i s  written out by a witness who signs his own name.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA does
not contain a provi sion anticipating the needs of  c i t i z e n s  
who cannot write.

Section .970 RULES OF CONSTRUCTION AND INTERPRETATION

ORIGIN: ACC Section .970 i s  derived from GCL Sections 5, 6,
7, 8, 113, 114, 118, 10, 11,  12, 13, 15, and 16 r e s p e c t i v e l y ,  
and are al l  new to Alaska law.

SUMMARY OF COVERAGE: ACC Section .970 s e t s  out basic rules
of  construction to be applied to the ACC, to obviate the pos ­
s i b i l i t y  of  l i t i g a t i o n  on a variety of  t opi cs  s us c e pt i bl e  of  
di f f eri ng i nt erpret at i ons  and to speci f y the handling of  
financial  accounting procedure. Of particular i nt e r e s t  i s  
subsect ion (5) on financial  accounting. The ACC has aban­
doned the'  t raditional  corporate accounting concepts of  "par
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value",  "s t at ed c api t al " ,  "capital  surpl us" ,  and "earned
s urpl us . "  These concepts have been replaced by the "retained
earnings" and "ratio as set s  surpl us" t e s t s  found in ACC Sec­
tions .358 through 365. This new approach r e l i e s  upon gener­
ally accepted accounting pri nci pl es  in use at the time of
performance of  a financial accounting task.

COMPARISON WITH THE PINAL DRAFT OF THE RMBCA: The RMBCA con­
tains no comparable s p e c i f i c a t i o n  of  rules of  construction  
and i nt e r pr e t at i o n.

Section .990 DEFINITIONS

ORIGIN: ACC Section .990 i s  derived from existing Alaska
law, t ypically based upon a de f i ni t i on from the I'BCA Section 
2, or the GCL. The following chart Indicates s p e c i f i c  
s ources :

1.  NEW
2. AS 10.05.825(18) enacted 1976
3. AS 10.05.825(22) enactc..  1980
A. GCL Section 151
5. GCL Section 152
6. GCL Section 153
7. AS 10.05.825(5)
8. AS 10.05.825(9)
9. GCL Section 155
10. AS 10.05.825(1)
11.  GCL s ect i on 159
12. AS 10.05.825(19) enacted 1976
13. AS 10.05.825(2)
1A. AS 10.05.825(17)
15. AS 10.05.825(3)
16. GCL Section 16A
17. GCL Section 166
18. GCL Section 169
19. AS 10.05.825(2A) enacted 1980
20. AS 10.05.825(A)
21. GCL Section 115
22. GCL Section 172
23. AS 10.05.825(11 )
2A. GCL Section 173
25. GCL Section 17A
26. NEW
27. GCL Section 175
28. NEW
29. AS 10.05.825(20) enacted 1976
30. GCL Section 176
31. GCL Section 178
32. GCL Section 179
33. GCL Section 180
34. NEW replacing AS 10. 05.825(1A )
35. GCL Section 183
36. AS 10.05.825(8)
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37. AS 10.05.825(6)
38. NEW
39. AS 10.05.825(7)
40. GCL Section 189
41. GCL Section 190
42. GCL Section 192
43. AS 09.63.040
44. GCL Section 194
45. GCL Section 195 
<6. NEW

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.40 contains a twenty-four item l i s t  of  d e f i n i t i o n s .

Section .995 SHORT TITLE

ORIGIN: ACC Section .995 replaces  AS 10.05.828.

SUMMARY OF COVERAGE: The t i t l e  of  the chapter regulating the
organization and operation o f  business corporations will  be 
changed from "Alaska Business Corporations A~t” to "Alaska 
Corporations Code",  which wil l  f a c i l i t a t e  di s t i nc t i o ns  be­
tween the old and the new law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.01 designates a generic short  t i t l e .



Notes



PART THREE

MODIFICATIONS 

o f  the 

ALASKA CORPORATIONS ACT



-----------------------------------------------------------------------------------------------------------------
< .'>Tc: c=5»r7?' 1

Here is a non-exhaustlve l i s t  of  provisions of  the ACC draft  
which might be modified to r e f l e c t  the content of  the Revised 
Model Business Corporations Act.  In each Instance I will  i d e n t i ­
fy the provi sion of  the ACC and indicate the page in Part Two of  
t hi s  memorandum where that provision i s  discussed in greater 
det ai l  as well as the page of  S.B. 246 where the text of  the 
exi st i ng draft i s  s et  fort h.

ARTICLE 4: Corporate Finance

There are two areas in which the ACC and RMBCA di f f er which 
were noted by Professor Hamilton. While both draft  s t at ut e s  
would eliminate the current reliance upon notions of  legal "sur­
p l u s " ,  they di f f e r  in the formulation of  a s ub s t i t ut e  standard 
for determining the financial  circumstance in which a di s t ri bu­
t ion of  corporate as s e t s  to shareholders i s  l i c i t .  The two 
s t a t u t e s  also part company with respect  to accounting procedures.

1.  The rest rai nt  upon di s t r i b ut i o ns :  See discussion pages 29-34
of  t hi s  memorandum.

The ACC: has followed Cal i f o rni a' s " r at i o / a s s e t s  surplus"
t e s t .  Simply s t at ed a corporation may make a di st ri but i on at any 
time out of  current earnings or,  i f  there are no net current  
earnings,  so long as the as s e t s  of  the e nt i t y exceed i t s  l i a b i l i ­
t i e s  by a rat io of  1.25 to 1.  The ACC provisions are found at 
pages 28-31 of  S.B. 246.

The RMBCA: simply uses the equitable insolvency t e s t .  So
long as the corporation can continue to meet i t s  current l i a b i l i ­
t i e s  i t  may l i c i t l y  declare and make a d i s t r i b u t i o n . See Section
6.40 in your copy of  the Final Draft along with the o f f i c i al  
comment which begins at page 6-73.

Views o f  the Consultant:  the California/ACC standard man­
dates greater prot ect i on o f  corporate c r e d i t o r s . It *Iso has the 
advantage of  being t e s t e d  in a major j ur i s di c t i o n for the past  
eight  years.  Reliance upon the equitable insolvency t e s t  i s ,  to 
my knowledge, untested in any j u r i s d i c t i o n . However, should the 
RMBCA gain a f ol l owi ng, an alignment of  Alaska with t hi s  future 
band of  s t a t e s  may put i t  in more numerous company. Professor 
Hamilton not es  that both Oregon and Arizona are currently looking 
at t hei r exi st i ng s t a t u t e s  with a view toward re v i s i o n.  In an 
i nt e r e s t i ng h i s t o r i c a l  aboutface, i f  the Commission determines 
that i t  pref ers  to retain the r a t i o / a s s e t s  t e s t  i t  might make 
available to these western s t a t e s  a copy of  i t s  b i l l  and com­
ments.

2. Accounting Standards: See discussion pages 29-34 of
t h i s  memorandum. The ACC provi si ons  are found at pages 28-31 of  
S.B. 246.
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The ACC: Section 970(5) [p 150 of  S.B. 246] requires the
use o f  generally accepted accounting pri nci pl es  In preparing 
f inancial  s t at ement s , balance s he e t s ,  Income statements and 
statements of  changes In financial p o s i t i o n.

The RMBCA: The final  draft  [p.  6-78] notes  that di rect ors
will  normally be e n t i t l e d  to use generally accepted accounting 
p r i n c i p l e s . However there i s  no mandate that such pri nci pl es  be 
fol l owed.  n[S]ect l on 6.40 only requires the use of  accounting 
pract i ces  and pri nci pl es  that are reasonable in the circumstan­
c e s ,  and does not c o ns t i t ut e  a statutory enactment o f  generally 
accepted accounting p r i n c i p l e s."

Views of  the Consultant:  Professor Hamilton's talk j u s t i ­
f i ed the RMBCA provision on several  grounds. First  he questioned 
the degree to which there Is uniformity among those who purport 
to fol l ow generally accepted accounting p r i n c i p l e s . More Impor­
tant ly,  he opined that mandating thei r observance might be a 
hardship on smaller e n t i t i e s  for It  would force recourse to 
accountants.

I~ favor of  the ACC pos i t i on I note that California has 
followed It  for nearly a decade without any appellate l i t i g a t i o n  
as to I t s  meaning or appl i cat i on. The ent ire goal of  the r e v i ­
sion Is to preclude the use of  "creat ive  accounting" . The RMBCA 
comment that " accounting pract i ces  and p r i n c i p l e s . . .reasonable  
In the circumstances. . . "  would appear an Invi t at i on to l i t i g a ­
t i o n.

ARTICLE 5. Meetings o f  Shareholders

3. Notice Requirements See page 59 o f  t hi s  memorandum.

The ACC: Section 410 [pp.  36-37 of  S.B. 246], e s t a b l i s he s  a 
minimum of  twenty and a maximum of  f i f t y  days for giving not ice  
o f  shareholder meetings.  The twenty day minimum invol ved a 
conscious deviation from the shorter recommendation o f  the o r i g i ­
nal Model Act and was thought necessary to accommodate the physi ­
cal condit ions in Alaska.

The RMBCA: Section 7.05 [p 7-19] adopts a formula of  a ten 
day minimum and a sixt y day maximum.

Views o f  the Consultant:  I am neutral on t h i s  i s s u e . I"'
the Commissioners be l i e v e  that ten days i s  an i n s u f f i c i e n t  mini­
mum not i c e  provision we could consider adopting the RMBCA's 
recommended si xt y day maximum.

4. Ci v i l  Li abi l i t y Consequences for Failure or Refusal to 
Accord Inspection Rights See pages 39-40 of  t h i s  memorandum.

The ACC: • Section 413 [pp.  37-38 o f  S.B. 246] imposes per­
sonal c i v i l  l i a b i l i t y  on an o f f i c e r  or agent of  the corporation
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who f a i l s  or refuses  to compile,  maintain and make available for 
shareholder i nspection a voting l i s t .  The l i a b i l i t y  i s  to be 
measured by the extent of  the demanding shareholder' s damage.

The RMBCA: Section 7.20 [p.  7-32] sanctions the use of a
summary court order to support a shareholder1s right to i nspect  
the voting l i s t  but does not impose any c i v i l  l i a b i l i t y  upon a 
corporate o f f i c e r  or agent who i s  obstructing t hi s  i ns p e c t i o n .
I~ his  remarks to the Alaska Bar Association, Professor Hamilton 
indicated phil osophical  opposit ion to such t a c t i c s  and also the 
b e l i e f  that when prescribed by s t at ut e  they are rarely Imposed by 
court s .

Views of  the Consultant: Whether one agrees with Professor
Hamilton, ACC Section 413 i s  in need of  at t e nt i o n.  At an early 
stage in the evol ut ion of  the s t at ut e  the Commission made a 
determination that i t  did not want to recommend any mandatory 
course of  conduct and then be s i l e n t  on the consequences of  an 
i ndi vi dual ' s  non-observance of  that commandment. Accordingly,  i t  
determined to create sanctions within the s t at ut e  in support of  
i t s  mandatory p r o v i s i o ns . Section 413' s l i a b i l i t y  di f f e rs  from 
that found elsewhere in the ACC in that i t  s e t s  no minimum c i v i l  
l i a b i l i t y  consequence but merely measures the recovery according 
to the shareholder' s damages. I* those damages are nominal or 
not s us c e pt i bl e  of  easy proof ,  there will  be l i t t l e  i ncent i ve  to 
undertake the burdens and c o s t s  of  l i t i g a t i o n  in support o f  the 
s t a t u t e .  Contrast t his  with the provision in ACC Sections 430(c) 
[p.  45 of  S.B. 246] and 433(f) [p.  48 of  S.B. 246].

Section 430 mandates the keeping of  minimum books and re­
cords as well as creating a right of  i nspect i on in shareholders. 
A~ o f f i c e r  or agent who ref uses  to permit inspect i on i s  l i abl e  
for a penalty in the amount of  10X of  the value o f  the shares 
owned by the demanding shareholder or $5,000 whichever i s greater 
in addition to any provable damages.

Section 433 deals with the preparation and di st ri but i on of  
an annual report to shareholders.  Under subsect ion ( f )  a corpo­
ration that negl e c t s ,  f al l s ,  or refuses  to prepare the required 
financial  statements i s  subj ect  to a penalty of  $25 per day up to 
maximum of  $1,500. This l i a b i l i t y  runs to the shareholder or 
shareholders making the request for performance by the duty or 
duties imposed by the s e c t i o n.

Should some similar minimum consequence be fixed for vi ol a­
tion of  Section 413 or should all  of  these minimum l i a b i l i t y  
consequences be abolished in conformity with Professor Hamilton' s 
vi ews?

I

ARTICLE 6. Directors and Of f i cers

5. Delegation o f  Board Functions:  see page 48 of  t hi s
memorandum.

The ACC: " Section 450(a) [p.  53 of  S.B. 246] requires that
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corporations have a board of  di rec t ors .  H- ' * v e r } i t  also s t i p u ­
l a t e s  that i f  there i s  af f i rmat i ve provision in the a r t i c l e s  the 
powers,  dut i es ,  p r i v i l e g e s , d l i a b i l i t i e s  conferred or imposed 
upon the board shall  be exerci sed, performed, extended and as­
sumed by an i d e n t i f i e d  individual or i ndi vi dual s .

The RMBCA: Section 8, 01(c) [p.  8-2] l i mi t s  the a b i l i t y  to
use the a r t i c l e s  to dispense with or l i mi t  the authority of  the 
board to corporations with 50 or fewer shareholders. I" the 
number of  shareholders exceeds 50 the corporation i s  required to  
have a traditional  board although i t  may " del e gat e" certain  
functions to agents.

Views of  the Consultant:  The d i s t i nc t i o n s  between the s t a t ­
ut es  suggest two problems. Y~u must decide whether to cl earl y permit  
s ub s t i t ut i o n as opposed to del egat i on, and, i f  s o,  whether you 
want to adopt a l i mi t at ion predicated upon the number of  share­
hol ders.  As I review ACC Section 450 and the o f f i c i a l  comment 
(p. 119-120 of  the House and Senate Joint Journal for April 8,
1983), I am struck that we fudged a very Important conceptual
d i s t i n c t i o n . The RMBCA does a be t t er  j ob.

A well draft ed s t at ut e  would dist inguish between the circum­
st ances  in which the s t at ut e  would t ol erat e  s ubs t i t ut i o n of  some 
individual or individuals for the board as opposed to condit ions  
under which i t  i s  l i c i t  for a board to delegate i t s  powers to
such person or persons.  The i ssue i s  one of  agency law. Are the
individual s  Ident i f i ed in the a r t i c l e s  merely the agents o f  the 
board as principal  or are they a s ub s t i t ut e  source of  authority?

I- the RMBCA i t  i s  clear that i f  the corporation has 50 or 
fewer shareholders they may be s u b s t i t u t e s . Unfortunately, the 
RMBCA does not confront the question of  whether such s u b s t i t u t e s  
are then l i mi t ed by the term and other requirements l ai d down in 
Section 8.03.

ACC Section 450 could be construed as allowing ei t her  de l e ­
gates or s u b s t i t u t e s .  The apparent mandatory presence of  a board 
o f  di rect ors  would, however, cause me to i nt erpret  i t  as l i mi t ed  
to agency delegation.  W'y leave the matter in doubt.  The Com­
mi s s i one r ' s  should decide whether they wish to permit s u b s t i t u ­
t ion and, i f  so,  whether they want to adopt the l i mi t at i on sug­
gest ed in RMBCA Section 8. 01(c) .

6. Minimum s i z e  of  board committees:  see pages 52-53 of
t h i s  memorandum.

The ACC: Section 468 [pp.  59-60 of  S.B. 246] permits the
a r t i c l e s  or bylaws to empower the board to s e t  up executive and 
other committees and to delegate to such committees the powers 
otherwise vested in the board. Certain powers are except ed.

The RMBCA: Section 8. 25(a) [p.  8-43] requires that any such
committees have a minimum of  two members.

View o f  the Consultant:  I would advocate following the
RMBCA pos i t i on on the minimum composition of  board committees.
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7. Indemnification advances to defendants:  see pages 58-
60 of  t hi s  memorandum.

The ACC: Section 490(e) [pp.  70-71 of  S. B. 246] gives the
corporation di scret i on to advance expenses anticipated by a de­
fendant In any c i v i l  or criminal action prior to the final dispo­
s i t i o n  o f  the action or proceeding.  This advance Is conditioned
upon an undertaking by the defendant to repay the funds If  It  
should ultimately be determined that there was no entitlement to 
Indemnification.

The RMBCA: Section 8. 53(a) [p.  8-109] Is far more conserva­
t i v e .  Before an advance may be authorized there must be a det er­
mination of  the defendant ' s  good f a i t h t the furnishing of  a 
written personal undertaking to repay the funds, and a finding 
that the f act s  as then known would not preclude Indemnification.

Views o f  the Consultant:  I would personally favor s u b s t i t u ­
tion of  the concepts in RMBCA Section 8. 53(a) for the l e s s  r e ­
s t r i c t i v e  provisions  o f  ACC Section 490(e).

ARTICLE 7: Amendments and Changes

8. Procedure to Amend Art i cl es  of  Incorporation:  see pages
61-62 of  t hi s  memorandum.

The ACC: Section 504 [pp.  73-74 of  S.B. 246] defines the
procedures which must be. followed to amend the a r t i c l e s  of  Incor­
poration.  Assuming that shares are outstanding, Section 504 
ve s t s  the power to i n i t i a t e  amendments in both the board and the 
shareholders. To be adopted,  the amendment must be approved by 
both groups.

The RMBCA: Section 10.03 [pp.  10-10, 10-15] di f f e rs  from
the ACC in r e s t r i c t i n g  the power to I ni t i a t e  amendments to the 
a r t i c l e s  to the board. Under normal circumstances,  the amendment 
Is not adopted until  approved by the shareholders.  However, 
Section 10.02 [pp 10-7,  10-10] l i s t s  six changes in the a r t i c l e s  
which, unless  the a r t i c l e s  provide otherwise,  are within the 
power of  the board to e f f e c t  without shareholder approval.  The 
o f f i c i a l  comment terms them "housekeeping amendments. "

Views o f  the Consultant:  I can see l i t t l e  harm In adoption
of  the RMBCA p o s i t i o n on t h i s  poi nt .  Expense would be saved In 
corporate e n t i t i e s  in which there Is a large body of  shareholders  
by exempting the need to pol l  them In the s t at ed circumstances.  
Few Alaska corporations would presently f al l  into t hi s  category 
but t hi s  would seem an i ns uf f i c i e nt  reason to r e j ec t  t hi s  Innova­
t i o n.
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ARTICLE 8. Organic Change

9. Right of  shareholders to di s s e n t :  see pages 73-74 of
t hi s  memorandum.

The ACC: Section 574 [pp.  90-91 of  S.B. 246] recognizes the
right  of  shareholders to di ssent  In the case of  an organic 
change, Including tho sale of  al l  or s ubst ant i al l y al l  of  the 
corporate as s e t s  other than In the usual and regular course of  
busi ness .

The RMBCA: Section 13.02 [pp.  13-8,  13-16] accords these
same ri ght s  but goes further.  I'  would grant shareholders the 
right to force the corporation to purchase t heir shares In the 
event o f  an amendment to the a r t i c l e s  which would impair exist ing  
preemptive, redemption or voting r i ght s .  I -  I t s  final draf t ,  
t h i s  has been expanded further to accord the right to dissent  in 
the event an amendment Is adopted reducing the outstanding 
shares.  Any shareholder who would, in consequence of  such reduc­
t i on,  be l e f t  with a fraction of  a share which i s  then subj ect  to 
ac qui s i t i on for cash at the option o f  the corporation i s  to be 
accorded di ssent er *s ri ght s .

Views o f  the Consultant: I think that the provisions  of
Section 13.02 are desirable and commend them as additions to the 
present  content  of  ACC Section 574.

10. Payment to dissenting shareholder:  see pages 75-76 of  
t h i s  memorandum.

The ACC: ACC Sections 580 and 582 [pp 93-94 of  S.B. 246]
create an obl i gat ion in the corporation to pay the dissent er who 
has pe r f e c t e d her ri ght s  the fair value o f  the shares.  The 
scheme i s  to f i r s t  give the shareholder and the corporation the 
opportunity to agree on t h i s  f igure.  I f  they cannot,  Section 582 
imposes the burden upon the corporation to commence l i t i g a t i o n  
seeking a j udi c i al  determination f ai r value.

The RMBCA: Section 13.25 [p.  13-31] contains a valuable
i nnovat i on. It  requires that the corporation pay to the d i s ­
senting shareholder the amount deemed by the corporation to 
represent  the fair value o f  the shares.  I f  there i s  a dispute  
and, ul t i mat e l y, l i t i g a t i o n  at l e as t  the shareholder has these  
funds with which to finance the f i ght .

Views o f  the Consultant:  Professor Hamilton made a convinc­
ing present at i on on t h i s  point  in hi s  address to the Alaska Bar 
Association and I would favor i t s  i ncl usi on in the ACC.
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M April 16, 1988

SUBJECT: Changes to HB 322

TO: Representative John S u n d , Chair
House Judiciary Committee

FROM: Theresa L. B a n n i s t e r ^
Legislative Counsel

This memo accompanies the version of CSHB 322 (Judiciary) 
that you have requested. In addition to the changes made in 
the previous version, this version includes the changes that 
John Abbott has suggested to coordinate proposed AS 10.06.675, 
10.06.678, and 10.06.848, relating to the ability of corpora­
tions to bring court actions.

Court actions brought by corporations. This version deletes 
from proposed AS 10.06.6/8 tne right of dissolved corporations 
to prosecute actions. In addition, a sentence has been added 
to subsection (b) to prohibit dissolved corporations from 
commencing court actions, except under AS 10.06.675 (relating 
to recovering improper distributions). The application of 
proposed AS 10.06.848 has been limited to commencing 
actions, not maintaining actions, and to alleging and 
proving that at the time of commencing the action the 
corporation had paid its biennial tax and filed its biennial 
report. Subsections (b) and (c) have been added to proposed 
AS 10.06.848. Subsection (b) allows involuntarily dissolved 
corporations to sue under proposed AS 10.06.675 without 
having to comply with AS 10.06.848(a). Subsection <c) clar­
ifies that a dissolved corporation can continue to maintain 
a suit it started if it satisfied subsection (a) when it 
began the suit.

If I may be of further assistance, please advise.

Attachment
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Copies of minutes listed below were originally included 
in this file. The minutes are available on the STAIRS 
database CMPR. In order to save space copies of minutes 
have not been left in the files.

Mary Van Nimwegen

PCXIO< Y . STA TE C A P H O l 
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STEVE COWPER, GOVERNOR

O F F IC E  O F  P U B L IC  A D V O C A C Y
900W .5T H  AVENUE 
SUITE 525
ANCHORAGE, ALASKA 99501 
PHONE: (907)274-1684

F e b ru a ry  10, 1988

The H onorab le  F ran  Ulm er 
A lask a  S ta te  L e g i s l a t u r e  
P.O . Box V 
Juneau, AK 99811
Re: HB 323
Dear R e p re s e n ta t iv e  U lm er:
P u rsuan t to  th e  F e b ru a ry  2 , 1988 work s e s s io n  conducted  by 
R e p re s e n ta t iv e  Swackhammer on House B i l l  32 3 , e n c lo s e d  i s  a copy 
o f  th e  d r a f t  p o s i t i o n  p ap er and recommended changes t o  HB 323 , 
which I  d iscu sse d  a t  th e  work s e s s io n .  I  have en c lo s e d  th e s e  
documents f o r  y o u r re v ie w  and hope t h a t  th e y  w i l l  p rove  
b e n e f i c i a l  f o r  our f u t u r e  m e e t in g s .  P le a s e  do n o t  h e s t i t a t e  t o  
c o n ta c t  me i f  you have any q u e s t io n s .  Thank you f o r  your  
d e d ic a t io n  and s in c e r e  i n t e r e s t  in  t h i s  m a t t e r .
S in c e r e ly ,
OFFICE OF PUBLIC ADVOCACY

IV7 ) K
P h i l i p  Jay M cC arth y ,
A s s is ta n t  P u b l ic  Advocate
PJM:mar 
E n clo su res
cc: B ra n t  McGee, P u b l ic  Advocate



O F F IC E  O F  P U B L IC  A D V O C A C Y  /( D r a f t  by Jav M cCarthy 1 2 /8 6 )  9 0 0 w . s t h avenue
/  SUITE 525

ANCHORAGE, ALASKA 99501CHILD WITNESS PROTECTION p h o n e : (9 0 7 )274-i6e4 
( T i t l e  12 , Ch. 5 0 , A r t .  I l l ]

S e c t io n  I :  A .S .  1 ^ .4 5 .0 4 7  i s  r e p e a le d .

S e c t io n  I I :  A .S .  1 2 .5 0 .2 0 0  t o  re a d :  In  any c r im i n a l  case
in v o lv in g  a c h i l d  w itn e s s  16 y e a rs  o f  age o r  younger th e  c o u r t  
s h a l l  a p p o in t  th e  O f f i c e  o f  P u b l ic  Advocacy, o r  a n o th e r  
a p p r o p r ia t e  a d u l t ,  t o  a c t  as a g u a rd ia n  ad l i t e m  and r e p r e s e n t  
th e  b e s t  i n t e r e s t s  o f  any m in o r c a l l e d  as a w itn e s s  in  any 

c r im i n a l  p ro c e e d in g .  The a p p o in tm e n t o f  th e  g u a rd ia n  ad l i t e m  
s h a l l  be p r i o r  t o  grand j u r y  p ro c e e d in g s .  The g u a rd ia n  ad l i t e m  
f o r  th e  c h i l d  w itn e s s  has s ta n d in g  to  ap p ear on b e h a l f  o f  th e  
c h i l d  and may b r in g  m o tio n s  b e fo r e  th e  c o u r t  to  p r o t e c t  and 
promote th e  b e s t  i n t e r e s t s  o f  th e  c h i l d  d u r in g  a l l  phases o f  a 
c r im i n a l  ca s e .

S e c t io n  I I I :  A .S .  1 5 . 5 0 . 2 1 0 ( a ) .  Upon a p p l i c a t i o n  by th e
d i s t r i c t  a t t o r n e y  a n d /o r  th e  c h i l d ' s  g u a rd ia n  ad l i t e m ,  t o  v id e o ,  
b ro a d c a s t  by c lo s e d  c i r c u i t  t e l e v i s i o n  o r  o th e r  a l t e r n a t i v e  
methods f o r  p r e s e n t a t io n  o f  th e  te s t im o n y  o f  a c h i l d  16 y e a rs  o f  
age o r  yo u n g er, .the c o u r t  s h a l l  s c h ed u le  a h e a r in g  f o r  th e  t a k in g  

o f  e v id e n c e  t o  d e te rm in e  by c l e a r  and c o n v in c in g  e v id e n c e  w h eth er  
th e  c h i l d  would o th e r w is e  s u f f e r  m e n ta l o r  e m o tio n a l  harm 
t e s t i f y i n g  i n  a t r a d i t i o n a l  co u rtroo m  s e t t i n g .  N o t ic e  and 
(C o n tin u e d )
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o p p o r tu n i ty  to  be heard  s h a l l  be g iv e n  to  a l l  p a r t i e s  t o  th e  
u n d e r ly in g  p ro c e e d in g ,  to  th e  p a r e n t  o r  g u a rd ia n  o f  th e  c h i l d ,  to  
th e  c h i l d ' s  g u a rd ia n  ad l i t e m ,  and to  th e  agency p r o v id in g  
s e r v ic e s  on b e h a l f  o f  th e  c h i l d  under T i t l e  47 .

S e c t io n  IV :  A .S .  1 2 .5 0 .2 1 0 (b )  s h a l l  re a d :  A h e a r in g  under
su b (a )  s h a l l  be governed by th e  r u le s  o f  e v id en ce  e x c e p t  t h a t  th e  
c o u r t  may ad m it and g iv e  a p p r o p r ia te  w e ig h t  to  h ears ay  ev id e n c e  
w hich i t  deems r e l i a b l e .  The c o u r t  s h a l l  n o t  r e q u i r e  th e  c h i l d  
to  t e s t i f y  a t  o r  a t te n d  th e  h e a r in g ,  nor t o  subm it t o  any 
e x a m in a t io n  o f  h is  o r  h e r  m e n ta l o r  e m o t io n a l  c o n d i t io n  s o l e ly  
f o r  t h i s  p urpose .

S e c t io n  V: A .S .  1 2 .5 0 .2 1 0 ( c )  s h a l l  re a d :  W ith o u t  l i m i t a t i o n
because o f  e n u m e ra t io n ,  in  d e te rm in in g  w h eth er  th e  c h i l d  would  
o th e rw is e  s u f f e r  m e n ta l o r  e m o t io n a l  s t r a i n  from  t e s t i f y i n g ,  th e  
c o u r t  may c o n s id e r  th e  f o l lo w in g  f a c t o r s :

1) The c h i l d ' s  c h r o n o lo g ic a l  age, l e v e l  o f  developm ent and 
c a p a c i ty  t o  comprehend th e  s ig n i f i c a n c e  o f  ev e n ts  and 
to  v e r b a l i z e  about them.

2) The c h i l d ' s  g e n e ra l  p h y s ic a l  and m e n ta l  h e a l t h .  

(C c n tin u ed )
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