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ARTICLE 6. DIRECTORS AND OFFICERS
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rectors Innovated in California (as mandatory), and now found
in Delaware (optional), New York (optional), and in the MBCA
(optional). Section .460 follows the California version, and
is mandatory. The special provisions regarding notice are
original, having no parallel in statutory precedent, and
apply only to those corporations with 500 or nore record
shareholders.

SIMVRY O COVERACE kJC Section .460 provides for removal
of incumbent directors at any time without any reason by a
vote of the outstanding shares, subject to specific notice
provisions. If the attempted removal is to be made at a
special meeting, or at a regular meeting of a corporation
with more than 500 record shareholders, notice nf the removal
action must be given. Provisions are also nr.de for the
protection of representatives of a minority of the shares, or
the directors elected by a class or series of shares.

QOVPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBECA Section
8.08 continues the Mbdel Act tradition of suggesting that
this provision be made optional according to provisions of
the articles. It contains no notice provisions respecting
corporations with a relatively large number of shareholders.
Like AQC Section .460, RMBCA Section 8.08 contains provisions
to protect directors seated through cumulative voting or as
the representatives of a particular class of shares.

Section .463 FRAEVOVAL G- DIRECTOR BY SUPERIOR COURT

ORIGIN ACC Section .463 is taken from QL Section 304, and
is without parallel in Alaska law. This section modifies the
QL. by adding "gross neglect of duties" as a ground for
judicial removal, and in grantingstanding to the board to
seek removal.

SUMMVIRY OF COMERACE The primary recourse for shareholders
dissatisfied with the performanceof a director is to seek
removal under AQC Section .460. However, if there are insuf-
ficient votes, AQC Section .463 specifies the serious grounds
under which the holders of at least ten percent of the shares
of any class or a majority of the board of directors hove
standing to seek removal in the superior court.

COMPARISON WTH THE HNAL CRAFT OF THE RVMBCA  8.09 is  func-
tionally identical to AQC Section .463.

Section .465 VACANCIES AND RESIGNATION SPECIAL MEETING COF
SHAREHOL DERS

ORIGIN AQC Section .465 1S modeled upon Q&L Section 305
with certain modifications. Section .d65(a) continues the
policy of AS 10.05.189 in vesting broao authority to fill
vacancies ewith the remaining member(s) uf the board, vyet
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unlike AS 10.05.189, this presumption nmay be modified by
provisions in the articles or bylaws. The 1976 amendment to
AS 10.05.189, requiring expansion vacancies to be filled by
shareholders, has been dropped, given shareholders ”expanded
mandatory role in ACC .453. Section .4651b} has no parallel
in Alaska law. Section .465(d) is a substantial modification
of QL Section 305(c), omitting Section 305(c)(2) (eliminat-
ing the role of the superior court).

SIMVRY OF COVERACGE This section and Section .458 define
when a vacancy exists upon the board. ACC Section .465
provides that in the absence of contrary provisions in the
articles or bylaws, and unless the vacancy has occurred by
removal by shareholders (Section .460), the vacant posi-
tion(s) may be filled by the director(s) remaining in office,
even though there may be less than a quorum of the entire
board. This section also provides for resignation by a
director and his status until the election and qualification
of a successor.

COMPARISON WTH THE HANAL CRAFT OF THE RMBCA RMBCA  Section
8.10 differs from ACC Section .465 in two particulars. It
fails to make clear that, unless otherwise provided in the
articles or by'.aws, a sole remaining director may act to fill

vacancies on the board. This provision may be especially
important in the event of a disaster in which nearly all of
the directors nmay have perished. To some extent this omis-

sion is re.mdied by Section 3.03(b)\ 2) under which one or
more officers of the corporation nay be deemed directors for
a meeting during a defined period of emergency. RMBCA Sec-
tion 8.10 does not contain a comparable provision to ACC
Section .465(c, whereby if the directors elected by the
shareholders cm stitute less than a majority of the board,
shareholders holding as few as 10% of the outstanding shares
may call a special meeting to elect the entire board.

Section .468 BEXECUTIVE AND OTHER BOARD COMMITTESS

ORIGIN AOC Section .468 is a modified version of the new
Section 42 of the MBCA and clarifies AS 10.05.195.

SIMVARY OF COVERACGE ACC Section .468 permits the article
or bylaws to empower the board to set up executive and other
committees, and to delegate to such committees the powers
otherwise vested in the board, with certain exceptions. The
duty of care of directors not members of such committees s
provided for in Section .468(b).

COMPARISON WTH THE FINAL CRAFT OF THE RVBCA RMBCA Section
8.25 is functionally identical to AQC Section .468 with two
exceptions. RMBCA Section 8.25(a) requires that each commit-
tee have two or more director-members. This limitation 1is
not found-in AQCC Section .468. RMBCA Section 8.25 does not
explicitly cover the creation of committees and the delega-
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tion of board functions to the duty of care owed by non-
member directors.

Section .470 NEC/INGS. CALL, PLACE NOTICE AND WAMER

ORIGIN ACC Section .470 is a modified version of QL Sec-
tion 307, which replaces AS 10.05.198 (which was predicated
upon MBCA Section 43).

SUMMVIRY O COVERACE ACC Section .470 defines the officers
or directors who have authority to call regular or special
meetings of the board or board committee, the notice require-
ments that must be observed, and the waiver of such notice
requirements by unnoticed directors.

ACC Section .470(a) is unprecedented in Alaska law and
for the first time defines the corporate officers or direc-
tors who have authority to call regular or special or special
mettings of the board or board committee.

AQC Section .470(b) follows the Alaska's existing no
notice policy for regular meetings. WIith respect to special
meetings there is a standardization of a twenty day written
notice requirement with broad authority to use the instrumen-
talities of electronic telecommunications in which case the
time provision is the 72 hour requirement observed for per-
sonal communication. Section .470(b) goes beyond either the
QL or the Mbdel Act in requiring that notice of special
meetings disclose the purpose or business to be transacted.
Section .470(c) defines the circumstances under which an
unnoticed director can or will be taken to have waived the
notice requirements.

COMVPARISON WTH THE ANAL CRAAT G- THE RMBCA  RMBCA Sections
8.22 and 8.23 contain coverage comparable AQC Section .470(b)
and (c). RMBCA Section 8.22 does not specify who may call
meetings of the board or board committees, nor does it, in
the absence of a requirement in the article or bylaw, neces-
sitate that notice of special meetings disclose the pL"™pose
and business to be transacted. This omission may prove
troublesome in the context of a closely held corporation in
which the minority's only pragmatic protection may be to
refrain from attending a special meeting thus blocking the
formation of a quorum.

RMBCA Section 8.23 on waiver of notice is substantively
identical to AQCC Section .470(c).

Section .473 QJUORM OF DIRECTORS

ORIGIN ACC Section .473 continues the policy and language
of AS 10.05.192 and MBCA Section 40.

SIMVRY OF COVERACGE ACC Section .473 fixes the quorum of

the board, or any board committee at an absolute majority of
the positions of such body. The articles or bylaws are
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competent to set a higher quorum requirement, but nay not go
below the majority requirement. This position reflects a
continuation of prior ©Mbdel Act policy which opposed less
than majority quorum requirements. AQC Section .473 also es-
tablishes the norm that the act of the majority of the direc-
tors at a meeting at which a quorum is present is the act of
the board unless the articles require a greater number.

COMPARISON WITH THI HNAL DRAFT OF THE RMBCA RMBECA Section
8.24(a) and (c¢) re functionally identical to AQC Section
A4A73. RMBCA S ion 8.24(b) deviates from prior Mbdel Act
policy and wouj.c permit the articles or bylaws to fix the
quorum requirement as low as one-third of the number of
members of the board or committee.

Section .475 INFCRVAL ACTION BY DIRECTORS

ORIGIN ACC Section .475(a) is a straight enactment of the
last paragraph of MBCA Section 43. Section .475(b)is a mod-
ified version of AS 10.05.199 and MBCA Section 44

SIMVIRY COF COVERACE ACC Section .475 provides for board
meetings to be conducted via telecommunications equipment
allowing simultaneous contact of all participants.lt also
provides for business to be transacted without any form of
meeting via the use of written consents identical in content
obtained from all directors.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBCA  Section
8.20(b) is functionally identical to AQCC Section .475(a) in
permitting board meetings to be conducted via communicat ‘ons
equipment. RMBCA Section 8.21 is functionally identical ‘"o
ACC Section .475(b) in permitting the board to act without a
meeting utilizing written consents signed by all of the
members. The prudential requirement that those consents be
identical in content is omitted from the RMBCA

Section .478 DIRECTOR CONFLICTS OF INTEREST

ORIGINt Existing Alaska law has no statutory law on director
conflicts of interest. ACC Section .478 is modeled upon QL
Section 310, with modifications designed to produce a more
stringent standard regarding director conflict of interest.
One departure from the QL was the omission of its provision
permitting a committee of the board to validate certain in-
terested transactions. Also omitted was California's third
alternative for validation, which would be a showing by the
proponent of a contract or transaction that such transaction
was just and reasonable. Instead of being an Independent
vehicle for validation, such a requirement is imposed as an
additional ground for validation under Section .478(a)(2).

SAIMIRY OF COVERACGE ACOC Section .478 addresses conflict of
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interests in two distinct and classical instances: (D)
where the contract or other transaction is between the cor-
poration ani one or more of its directors; and (2) where the
ccrtract Q transaction is between two corporations sharing a
¢ nnon director or directors.

ACC Section .478(a) provides that transactions between
the corporation and a director or a business entity in which
the director has a material financial intexest must be ap-
proved either by validation via the informed approval of the
shareholders, or by the approval of a disinterested and fully
informed majority of a quorum of the full board. The direc-
tor’s shares are not to be computed either for purposes of
determining a quorum of the shares or a quorum of the board.
The proponent of the contract has the additional burden to
show that the contract or transaction is just and reasonable.

In the case of a common director (s) on the boards of
each of the corporate parties to a transaction, there is no
objection as long as the other directors are fully apprised
of all facts, including the common directorship. Nothing in
AQC Section .478(c) is intended to influence Alaska's anti-
trust laws, nor does this section intend to operate in dero-
gation of a director's common law duty of loyalty in the
context of the corporate opportunity doctrine.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBCA  Section
8.31 parallels ACC Section .478 is primarily concerned with
conflicts of interest in which the director has a direct or
indirect adverse financial interest. Its coverage is very
similar to AQC Section .478(a). There is no explicit RMBCA
coverage of the secondary conflict of interest situation in
which a conmon director or directors serve on the boards of
both corporate parties to a contract or transaction.

Section .480 LIABILITY O DIRECTORS
ORIGIN ACC Section .480 is an augmented version of new

Mbdel Act Section 48, and replaces AS 10.05.216 and .225.
Section .480(a) continues the policy of AS 10.05.216 imposing

joint and several liability upon directors, Section .480(a)
(3) continues an imposition of liability for Illicit loans to
officers or employees contained in AS 10.05.216(d), which is
not found in MBECA Section 48 Theaffirmative defense by a

director that she observed the dutyof care defined in ACC
Section 450(b) is new to Alaska law.

SIMVRY OF COVERAGE ACC Section .480 imposes joint and
several liability upon directors who vote for or assent to
three types of illicit transactions: distributions to share-
holders contrary to provisions of Article 4 of this Chapter;
distributions to shareholders which are prejudicial to the
rights of creditors during the liquidation of the corpora-
tion; and loans or extensions of corporate credit to any
officer or employee contraryto the restrictions of ACC
Section .485 and any provisions of the articles of incorpora-
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tion. ft defense to liability is proof by the defendant(s) of
an observance of the duty of care articulated in Section
.450(b).

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA  RMBCA Section
8.55(a) is functionally identical to AQC Section ,480(a)(1l)
in dealing with the consequences of a director's personal
liability for voting for or assenting to illicit distribu-
tions. The rights of contribution recognized in ACC Section
.480(b) are mirrored in RMBCA Section 8.55(b). The ACC's
coverage of distributions which are illicit during the course
of liquidation are not contained in the RMBCA lllicit loans
to officers or directors, covered by ACQC Section ,480(a)(5),

are the subject of RMBCA Section 8.52. The circumstances
under which such loans may be llcitly extended are covered by
ACC Section .485. They are nmore stringent than the cir-

cumstances recognized under RMBCA Section 8.55(a)(1) and (2).

Section .485 OFFICERS: TEH\URE RESIGNATION ACE\LY, DUTY OF
CARE

ORIGIN ACC Subsection .485(a) is adapted from QL Section
512(a), former QL Section 821, and NBL Section 715(e).
Unlike AS 10.05.228, Section 485(a) eliminates the necessity
of a vice president.

Subsection .485(b) is taken from QL Section 512(b), and
differs from AS 10.05.228 by providing that officers must be
selected by the board.

Subsection .485(c) is taken from NBL Section 715(Q9),
and replaces AS 10.05.251; it reflects no substantive change
in defining the source of real authority of officers.

Subsection .485(d) is taken from QL Section 515, which
in turn, is adapted from Pennsylvania B Section 505.

Subsection .485(e) is premised upon NBL 7.<5(h), without
inclusion of the specific "right of reliance” provision of
the New York act. For thefirst time, the AQC defines the
duty of care for officers, however, unlike NBL Section 715,
ACC Section 485(e) makes it clear that the duty of care
includes a duty of reasonable inquiry.

SUMVRY OF COMRACGE  Five major topics are addressed by ACC
Section .485: (1) the minimum number of offices which a cor-
poration must have; (2) the manner of selection and the right
of resignation of officers; (5) the source of real authority
of corporate officers; (4) a strategy by which a third party
can preclude a corporate principal's denial of the authority
of an officer as agent; and, (5) a definition of the standard
of care according to which officers are to discharge their
responsibilities to the corporation.

COMPARISON OF THE HNAL DRAFT OF THE RMBCA  The five topics
covered by AQC Section .485 are treated in five separate
sections of the RMBCA

RMBCA  Section 8.40 deals with the required officers.
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It differs from ACC Section .483(a) in several particulars.
Section 8.40 merely requires that the corporation have "the
officers described in its bylaws or appointed by the board of

directors. .. ." Thus it would appear that under the RMBCA
a corporation could be headed by the "Great PooBah", an in-
dividual assisted by the "Zupreme Tweeb." Notwithstanding,

there must be at least one officer who has the functions of
the corporate secretary and "/ho assumes all statutorily im-
posed du+'es of that office.

RMA  Section 8.41 is in accord with AQC Section
.483(a) in describing the duties of officers. They are fixed
by the terms of the bylaws or, the the extend permitted, by
the board. The RMBCA misses the accomplishment of ACC Sec-
tion .483(c) in making explicit the grant of real agency
authority to corporate officers.

RMBCA Section 8.42 joins AQCC Section .483(e) in defin-
ing a duty of care for corporate officers. Unlike the ACC
the HRMBCA does not naeke an express reference to a duty to
make reasonably inquiry as part of the "reasonable person in
like circumstances” standard. RMBCA Section 8.42 parallels
its treatment of the duty of care for corporate directors by
articulating “"safe harbor" provisions wherein an officer nmay
rely upon reports and representations of others. The ACC
does not spell out this concept.

RMBCA Section 8.43 parallels ACC Section .483(b) in
providing that officers serve at the pleasure of the board.
It also recognizes circumstance under which an officer nay
resign her position.

RMBCA Section 8.44 is functionally identical to ACC
Section .483(b) in providing that the removal of an officer
does not prejudice any contract rights which the officer
might have in the event that removal was in breach of a
contract of employment. Both the ACC and RMECA language aim
to forestall circumstances in which a corporation could be
ordered to specifically perform a contract with an officer in
whom the board no longer reposed confidence. Such a corpora-
tion may, however, be liable in damages.

Section .485 LOANS TO DIRECTORS, OFFICERS, AND BVAPLOYESS

ORIGIN ACC Section .485 is unique, borrowing from MEA
Section 47 and QL Section 315, but reflecting policies which
are more protective of the corporate fisc than either of
those provisions. It replaces /IS 10.05.213.

SAMVRY OF COVERACGE ACC Section .485 repudiates AS 10.05.
213's flat prohibition against loans to corporate directors
or officers. However, loans may not be made to directors
without the approval of two-thirds of the voting shares. The
board is competent to extend loans to officers and employees.
A "loan" is defined broadly, to Include securities or real or
personal property, as well as cash. Directors, officers, and
employees of parent, subsidiary, and sibling corporate af-
filiates are restrained under this section for purposes of
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obtaining a corporate loan.

AOVPARISON WTH THE HNAL DRAAT O- THE RVBCA 8.32 also
prohibits a corporation from extending loans or guarantees to
corporate directors. It does not cover loans to officers or
employees. Further,, the power to loan or guarantee the loans
of directors is easier to achieve under RMBCA Section 8.32.
Either a simple majority of the voting shares nmy approve or
the board may determine that the loan or guarantee benefits
the corporation and, having so de+jcmined, approves it.

Section .488 SEOONDARY LIABILITY COF DIRECTORS AND OFFICERS

ORIGINN ACC Section .488 is new and without direct precedent
in corporate law. This section was adapted from NBIL Section
630, which Imposes personal joint and several liability upon
the ten largest shareholders of a non-publicly traded cor—
poration for all debts, wages, or salaries due and owing to
any of the corporation s laborers and employees.

SUMMVRY OF COVERACGE The social problem targeted for re-
dress by ACC Section .488 is the abuse of unsecured credi-
tors, including employees, who are precluded by the rela-

tively small dimension of their demands, contrasted with the
high costs of litigation, from asserting the nmore traditional
cormon law efforts to "pierce the corporate veil".

Section .488 creates a "secondary liability" on the part
o. Iincorporators, directors (other than a provisional direc-
tor appointed under Section 640), and the president, secre-
tary, and treasurer in the event that corporate assets prove
insufficient to meet corporate obligations for contract in-
debtedness, materials, supplies, inventory, or services fur-
nished in the state during their period of service. This
secondary liability is joint and several, and nmay amount to a
maximnum of $25,000 for each creditor. The terms of a written
contract between a corporation and a third party may modify
or preclude the liability created by this section. The
liability of this section also extends to directors, incor-
porators, and officers of every foreign corporation doing
business within Alaska to the extent that materials, sup-
plies, inventory, or services were furnished within the
state.

COMPARISON WTH THE AHNAL CRAFT OF THE RMBCA  The exposure
draft of the RMBCA contained nothing comparable to the New

York precedent or the AQC provision on secondary liability.
However, the final draft states in Section 2.02 that the
articles can impose personal liability on shareholders for

specified amounts in specified conditions.

Section .490 INDEVNIHCATION OF OFFICERS, DIRECTORS, BWPLOYHESS
ND AGENTS. INSURANCE
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ORIGIN ACC Section .490 is premised upon Section 5 of the
Mbdel Act and works few changes on the provisions of AS
10. 05.010.

SIMMVRY CF COVE ACE Corporate director, officers, and em
ployees are vulnerable to attack in their personal capacity

for acts done in their corporate roles. There is an under-
standable demand for financial protection from potentially
ruinous costs and liabilities. Standing in opposition to

this demand are social policies implicit in the condemnation
of activity or behavior as criminal, violative of administra-
tive regulations, or harmful to the interests of the corpora-
tion. These competing interests must be confronted in any
statutory provision covering indemnification.

AQC Section .490 distinguishes between those circum-
stances in which a claim for indemnification nmay be made as
of "right" from those in which it is addressed to the discre-
tion of the corporation. As a further limitation upon dis-
cretionary indemnification, AQC Section .490(a) and (b) spe-
cify standards which must have obtained as to both the con-
duct and state of mind of the defendant. Finally, the cor-
poration is empowered to purchase and maintain insurance
which  would recompense a defendant for any costs or liabili-
ties incurred irrespective of the power of the corporation to
have effected indemnification for its own resources.

Indemnification as a matter of right under ACC Section
.490(c) can be asserted by a defendant who has been ex-

onerated on the merits. Discretionary indemnification 1is
provided in two circumstances. ACC Section .490(a) deals
with a defendant in direct civil, administrative or criminal
proceedings. While the decision to indemnify is left to the
judgment of the corporation under subsection (d), it is
conditioned upon a finding that the defendant . . .acted in

good faith an in a manner reasonably believed to be in or not
opposed to the best interests of the corporation, and, with
respect to a criminal action pro proceeding, had no reason-
able cause to believe the conduct unlawful. . ." AQC Section
.490(b) d'ols with the even more troubling situation of dis-
cretionary indemnification where the defendant has been as-
sailed in a derivative proceeding. If the defendant has been
adjudged guilty of violating either the duty of care or
loyalty, the powerof the corporation to indemnify against
the very harm which it has suffered, or the court incurred
costs in resisting liability, can only be exercised pursuant
to a specific finding by and order of the court in which the
action was tried.

COVPARISON WTH THE HNAL DRAFT OF THE RVBCA Chapter 8
sub-chapter E of the RMBCA contain the coverage on indem-
nification. RMBCA Section 8.51(a), (b) and (c). deals with
the authority of a corporation to indemnify. It is function-
ally equivalent to ACC Section .490(c). RMBCA  Section
8.51(d) prohibits indemnification in the instance of a suc-
cessful derivative suit or other proceeding charging personal
benefit to the defendant. However this ironclad prohibition

59



is later qualified by RMBCA Section 8.54(2) where It s
recognized that the court may order Indemnification. The
combination of these two provisions Is a result not unlike
ACC Section .490(b). RMBCA Section 8.52 on mandatory indem-
nification deals with the defendant who was wholly success-
ful. It accords with AQC Section .490(c).

RMBCA Section 8.55 adopts a stricter attitude toward
advances against th defendant 1s anticipated expenses. ACC
Section .490(e) leaves the question within the discretion of
the corporation conditioned only upon an undertaking by or on
behalf of the defendant that the amount will be repaid if it
is ultimately determined that there is no indemnification as
a matter of right. The RMBCA would require a prior deter-
mination of the defendant 's good faith, the furnishing of a
written personal undertaking to repay the advance, and a
determination that the facts then known would not preclude
indemnification.

RMBCA  Section 8.55 is in substantial accord with ACC
Section .490(d)'s position on how and by whom the corporate

decision to indemnify is to be made. The primary respon-
sibility is that of disinterested and unlnvolved directors so
long as they constitute a majority of a quorum. 1=  This

quorum cannot be mustered the decision may be reached by in-
dependent legal counsel or approved by the outstanding
shares.

RMBCA Section 8.56 extends the provisions on the indem-
nification of directors to employees and officers. This
accords with the provisions of AQC Section .490.

RMBCA Section 8.57 accords with ACC Section .490(9)
permitting a corporation to purchase and maintain a policy of
insurance covering directors, officers and employees which
would cover any liability arising out of that status whether
or not the corporation would have the power to indemnify with
its own funds.
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ARTICLE 7. AMENDMENTS AND CHANGES

Section .502 AUTHORIZATION PERMTTED AND PROHIBITED AMENOMENTS

ORIGIN ACC Section .502(a) is taken from QL Section 900.
It repeats the substance of AS 10.05.270, which it replaces.
Section .502(b) is largely a reenactment of AS 10.05.273,
with several deletions reflecting the elimination of the con-
cept of par value. The language under Section .502(b)(2) is

new, and reflects a major change in Alaska law, in order to
carefully and unequivocally authorize only changes which
extend limitations imposed upon a corporation's duration.

Subsections .502(b)(5) and (6) follow MBCA Section 58, in
order to conform Alaska law to the language of the Mbdel Act.

SUMMVRY CF COMERAGE ACC Section .502 permits a corporation
to anmend its articles in "any and as nmany respects as may be
desired.” Whether a provision is required or permitted in
the articles of incorporation is determined as of the effec-
tive date of the amendment.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA  Section
10.01 confers a power to amend the corporate articles in the
most general of terms. It does not differ substantively from
AQC Section .502 but does not contain the non-exhaustive list

of permitted amendments found in the ACC This reflects a
differing drafting style in which the Alaska statute would
contain illustrations and examples to guide both lay persons

and counsel.

Section .504 PROCEHOURE TO AMEND ARTICLES OF INCCRPORATION

ORIGIN ACC Section .504's subsections (a)(1), (b), and (c)
are taken from AS 10.05.276 and MBCA Section 59. Section
.504(a)(2) is adapted from Section 902(a) of the GCL, and
changes Alaska law by explicitly giving shareholders the
power to initiate amendments to the articles.

SUMVRY CF COVERAGE ACC Section .504 sets forth the manda-
tory procedures which must be followed to anmend the articles.
Under Section .504(a)(2), once shares have been Issued, the
power to initiate amendments resides concurrently in the
board and with the voting shares. An amendment initiated by
the shares does not become effective until approved by the
board; likewise, an amendment initiated by the board requires
shareholder approval to become effective. Alaska law pres-
ently requires a two-thirds majority of the shareholders to
approve amendments; AQC Section .504(a)(2) opts for a major-
ity of the .outstanding shares entitled to vote, but makes the
articles competent to establish a supermajority voting re—
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quirement. This section also provides for notice as well as
the power of the board alone to amend the articles if no
shares have been issued.

COMPARISON WITH THE HNAL DRAFT OF THE RMBCA Several provi-
sions of yhe RMBCA contain coverage of topics addressed in
AQC Section ,504. RMBCA Section 10.05 accords with AQC Sec-
tion ,506(a)x1) in providing that if no shares have been
issued the power to amend the articles is with the board.
Once shares have been issued ACC Section .504 requires the
approval of both the directors and an absolute majority of

the shares to anmend the articles. RMBCA Section 10.02
creates a limited exception to this norm for what the offi-
cial comment terms "housekeeping amendments" (10-9). These
amendments can be affected by board approval only. Anong
them are two which Alaska law has always prohibited: delet-

ing the names and address of the original registered agent
and initial directors.

Once shares are outstanding RMBCA Section 10.03 severe-
ly restricts the power of shareholders. They cannot initiate
amendments but can only approve those proposed by the board.
Both statutes require that shareholders be given notice of
the amendment whether it is to be considered at a regular or
special meeting of the shares.

Section .506 CLASS VOTING OGN AMENDMENTS

ORIGINN AQC Section .506 is largely a reenactment of AS
10.05.282. section .506(6) amends AS 10.05.282 to conform
with Section 60 of the MBCA and in':ludes an increase in the
authorized number of shares of a superior class as an amend-
ment giving a right to class voting. This section also re-

places AS 10.05.279.

SIMVRY O COVERACE ACC Section .506 provides for “"class
voting"”, which obtains irrespective of any provisions in the
articles, and may not be impaired or denied by any internal
rule. Further, as to any amendment on which there is a right
to vote by class, there is no "approval by the shareholders”
unless the amendment receives the affirmative vote of a
majority of the affected class as well as a majority of the
other shares entitled to vote.

OVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
10.04 accords with ACC Section .506(a) in mandating class
voting rights under circumstances where an amendment would
affect the' rights, privileges, or restrictions imposed upon
that class of shares. Unfortunately, there is nothing in the
RMBCA or its official comments which parallels ACC Section
,506(b)'s express statement that if the holders of shares of
a class are entitled to vote as a class then the amendment is
not approved unless it receives a majority vote of the out-
standing shares of that class and also receives an absolute
majority of the outstanding shares.
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Section .508 GREATER VOTING REQUIREIVENTS

ORIGIN ACC Section .508 is taken from QL Section 902(e),
and is new to Alaska law.

SIMVRY OF COVERACE This section permits the articles to
set up supermajority or even unanimous voting requirements.
An amendment affectr.ng such an article must be approved by
the same supermajority vote.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA RMBCA Section
7.27 directly parallels the content of ACQC Section .508. The

official comment (7-65) makes it clear that the articles nay
establish unanimous voting requirements.

Section .510 ARTICLES O AME\DMENT

Section .512 HLING OF ARTICLES OF AMENDMENT
ORIGIN ACC Section .510 is a reenactment of AS 11.05.285,
with the deletion of the provision regarding stated capital.

Section .512 is a reenactment of AS 10.05.288.

SAMIRY OF COVERACGE In order for an amendment to the arti-

cles to become effective, it is necessary to make a filing
with the commissioner (ACC Section .512) and receive a certi-
ficate of amendment. Section .510 specifies what the arti-

cles of amendment are to include.

COMPARISON WTH THE HNAL CRAFT OF THE RVMBCA  RMBCA  Section
10.06 is functionally identical to ACC Section .512 except
that it would require filing with the secretary of state and
it omits the requirement that the articles of amendment be
signed by designated corporate officers.

Section .514 HBEFECT OF CERTIFICATE OF AMENDOMENTD

ORIGIN ACC Section .514 is essentially a reenactment of /IS
10.05.291, with language added from MBCA Section 65 permit-
ting up to a 50-day delay in effectiveness.

SIMVRY OF OOVERAGE An anmendnment to the articles is not ef-
fective until the commissioner has reviewed the amendment to
ascertain its conformity with law, and has issued a certifi-
cate of amendment. Section .514(b) specifies that an amend-
ment does not have a retroactive effect so as to compromise
any pending litigation.

COVPARISON WITH THE ANAL CRAFT CF THE RMBCA  RMBCA  Section

10.09 provides that, wunless a delayed effective date is
specified, the amendment or restatement becomes effective
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when the articles of amendment or restatement are filed.

Section .516 RESTATED ARTICLES CF INCORPORATION
Section .518 HFILING CF RESTATED ARTICLES GF INOORPORATION

Section .520 HFECT OF ISSUANCE OF RESTATED CERTIFICATE CF IN
CORFORATION

ORIGIN ACC Section .516 is a reenactment of /IS 10.05.294.
AOC Section .518 is a reenactment of AS 10.05.303; Section
.520 is a verbatim reenactment of AS 10.05.306.

SIMMIRY OF COVERACGE This section authorizes a corporation
to restate its articles as they nmay have been amended as a
matter of form by resolution of the board. The substantive
provisions cannot be so amended, and in fact, Section .516
requires that a statement be filed with the restated articles
averring that the restated articles correctly set out without
change the corresponding provisions of the articles.

AQC Section .518 specifies the procedure to be followed
by the corporation and the commissioner in the filing and ad-
ministrative handling of the restated articles. Section .520
provides that the restated articles become effective and su-
persede the original articles and all amendments to them upon
the issuance of the restated certificate of incorporation.

QOMPARISON WTH THE AHNAL CRAFT OF THE RMBCA RMBCA Section
10.07(e) and (f) follow the provisions of ACC Section .516
except that the restated articles nmay contain an amendment
not previously reported to the state. Under this section the
filing is again with the Secretary of State, not the commis-
sioner as provided in AQC Section .518.

Section .522 AMENDMENT G- ARTICLES OF INCORPORATION IN REOR
GANIZATION PROCEEDINGS

Section .524 HLING CF AMENOMENT CF ARTICLES IN  REORGANIZATION
PROCEEDINGS

Section .526 HBHFECT OF ISSUANCE OF CERTIFICATE CGF AMENCMENT  IN
REORGANIZATION PROCEEDINGS

ORIGIN ACC Section .522 is taken from MBECA Section 65, anH
is new to Alaska law.

ACC Sections .524 and .526 are derived from MBCA Sec-
tion 65, and are new to Alaska law, being added in the wake
of Section .522. Section .526 varies from the MBCA by omit-
ting the 30-day effectiveness delay provision found in the

NMbdel Act.

SIMVRY OF, COMERACGE ACC Section .522 is designed to coordi-
nate Alaska' law with the Federal Bankruptcy Act. It permits



amendment of the articles as part of the reorganization
proceedings, which amendment might otherwise not obtain the
affirmative vote of the shares. WAthout this provision, an
involuntary dissolution and reincorporation may be necessary
to achieve the desired result of the bankruptcy reorganiza-
tion, with a possible increase in federal income tax liabi-
lity.

ACC section .524 specifies the filing procedure for any
amendments to the articles accomplished by bankruptcy reor-
ganization under ACC Section .522. Section .526 provides for
the effectiveness of the amendments upon the issuance of a
certificate of amendment by the commissioner.

COMPARISON WTH THE HANAL CRAFT OF THE RMBCA RMECA Section
10.08 is functionally identical to AQC Section .522 - .526.
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ARTICLE 8. CORGANIC OHANGE

Section .530 MERER

Section .532 PROCEDURE FOR MERER

Section .534 CONSOLIDATION

Section .536 PROCHDURE FCR CONSOLIDATION
Section .538 SHARE BECHANGE

Section .540 PROCHOURE FOR SHARE BEXAHANGE

ORIGIN ACC Sections .530 and .532 (pertaining to the defi-
nition of and procedure for merger) are taken from MBCA Sec-
tion 71, and reflect without change AS 10.05.375 and .378.
ACC Sections .534 and .536 (pertaining to the definition and
consolidation) are taken from MBCA Section 72, and reflect
without change AS 10.05.381 and .384. ACC Sections .538 and
.540 (define and determine the procedure for a share ex-
change). They are taken from MBCA Section 72A and are
without precedent in Alaska law.

SUMVRY OF OOMERACE These sections define and set create
uniform procedures for the proposal of the three classic

forms of organic change. In the event of either a merger or
consolidation, one or both of the participating corporations
formally ceases to exist. In the case of a share exchange

there is no formal suppression of a constituent corporation
but it becomes a wholly owned subsidiary of the acquiring
corporate entity. In each instance, the ACC places the
responsibility for the framing of the proposal within the
discretion of the boards of the participating corporations.
The ACC provides for a share exchange for the first time in
Alaska law.

COVPARISON WTH TH- FINAL DRAFT OF THE RVBCARMBECA Sections

11.01 and 11.02 cover the subjects addressed IinACC Sections
530 - .540. The RMBCA provisions on mergerand share ex-
change 'parallel those of the ACC There is no separate
treatment of consolidation in the RMBCA  This departure from
the prior provisions of the Mbdel Act and the statutory laws
of all jurisdictions currently following it is explained by
the drafters of the RMBCA as reflecting sentiment that con-
solidations are currently out of fashion. If the plan is
that both participating corporations are to cease existence
and emerge and a new, third corporation, the RMBCA would re-
quire the extra steps of prior formation of that third cor—
poration and then merging the two constituent corporations
into it. Under AQCC Section .534 this result can be effected
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in a single, and far simpler step.

Section .542 DISPARATE TREATMENI OF SHARES CF THE SAME CLASS (R
SERIES PROHIBITED BEXCEPTIONS

ORIGINt AQC Section .542 is predicated upon, but not adapted
from QL Section 1101, and is unprecedented in Alaska law.

SIMVRY O COOVERAGE ACC Section .542 establishes a legal
presumption against treating the holders of shares of the
same class or series in any plan for an organic change in a
different manner. A major question much litigated in the
last decade is whether organic changes may be used to ellml-
rate certain shareholders by forcing them to accept cash or
non voting stock for their shares while other holders of
identical stock receive voting shares in the surviving cor—
poration. AQC Section .542 resolves this issue for Alaska in
a manner that comports with Delaware and California decision-
al law. The fiduciary duties of majority or controlling
shareholders are recognized in Section .542(a). Section
542(b) recognizes that disparate treatment nmay be necessary
to preserve a Subchapter S election under the Internal Reve-
nue Code. Disparate treatment may also be necessary for
other sound business reasons, but the proponents of the plan
have the burden to prove it is consistent with fiduciary
duties owed to all the shareholders.

COMVPARISON WTH THE HNAL CRAFT OF THE RMBCA  The official
comment to the RMBCA (11-4, 5) makes it clear that the fram-
ers of that statute did not resolve this basic question. Any
state which chooses to follow this recommendation will con-
demm to totally unstructured litigation all participants in
any organic change which is challenged for its discriminatory
treatment of shareholders. Under ACC Section .542 the pre-
sumption is against discriminatory treatment unless it can be
justified on the predicate of some corporate business reason,
as opposed to the personal goals of dominant shareholders.

Section .544 NOTICE TO AND APFPFROVAL BY SHAREHOLDERS

ORIGIN ACC Section .544 is a modified version of new Sec-
tion 73 of the MBCA and has been extended to treat share ex-
change in a manner identical to merger or consolidation.

SUMVRY OF COMRACGE  This section mandates the steps neces-
sary to seek the approval of shareholders of each corporation
participating In a merger, consolidation, or share exchange.
Written notice stating that one of the purposes of the meet-
ing is to consider the proposed organic change, a copy of the
plan for such change, and the text of the AQCC provisions on
the rights of dissenting shareholders must be given to each
shareholder irrespective of voting rights.
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COVPARISON WTh THE ANAL DRAFT OF THE RMBCA RMBCA Section
11.03 follows AQCC Section .544 In requiring notice to share-
holders which specifies that an organic change is to be pro-
posed by the board and accompanied by a summary of the plan.
This notice is statutorily deficient unless it also includes
notice of dissenter < rights. However, unlike AQC Section
.544 which express this important obligation in the provision
entitled "notice to and approval by shareholders”, the RMEA
command that there be notice of dissenter's rights is found
in Section 13.20(a).

Section .546 MY\NER OF AFPFROVAL BY SHAREHOLDERS

ORIGIN ACC Section .546 is premised upon new Section 73 of
the MBCA with a modification to retain the two-thirds voting
requirement found in /15 10.05.390. The only change worked by
Section .546 pertains to the inclusion of share exchanges.

SUMVARY OF COVERACE AXC Section .546 enfranchises all
shares of every class or series of each constituent corpora-
tion to an organic change. The plan prepared by the board
and noticed to the shareholders is "approved” upon receiving
the affirrative vote of an absolute two-thirds majority of
all outstanding shares. If the articles of any of the par-
ticipating corporations provide for class voting on plans for
organic change, then in addition to the two-thirds voting re-
quirement for approval by the outstanding shares, there s
also a two-thirds affirmative vote requirement for that
class. If the articles do not provide for class voting, but
the plan for organic change contains provisions which, had
they been proposed as amendments to the articles, would have
required the affirmative vote of a class, then class voting
is required under Section .546.

COVPARISON WTH THE ANAL CRAFT OF THE RVBCA  RMECA Section
11.03 differs radically from both existing and proposed

Alaska law. Unless a greater number is required by the ar-
ticles, a plan of merger or share exchange is approved by the
holders of a simple majority of the shares. RMBCA  Section
11.03 does not enfranchise all shares regardless of the
presence or absence of voting rights under the articles. It
does recognize class voting in a manner not unlike AQOC Sec-
tion .576. In a departure from the 1977 position oF the

Model Act (Section 73) and the laws of those states which
currently accord with that section, the recommended content
of RMBCA Section 11.03(g) would create certain circumstances
in which nme gars and share exchanges can be effected without
shareholder approval. As explained in the official comment
(11-15), "shareholders' votes should be required only if the
transaction fundamentally alters the character of the enter-
prise or substantially reduces the shareholders' participa-
tion in voting or profit distribution.” Unfortunately, RMBA
Section 11.03(g) pays no attention at all to the basic eco-
nomic pursuit of the corporate entity before and after the

68



organic change. So long as the number of outstanding shares
is not changed plus or minus 2% shareholders who had in-
vested in a corporation historically tied to the fishing in-
dustry could find themselves tied to the fate and fortune of
a hulla hoop concern. They would never have been consulted,
their approval would not have been required, and they would
have no dissentere rights!

Section .548 ABANDONMENT OF FLAN OF MERGER CONBOLIDATION (R
BEXOHANGE

ORIGINN ACC Section .548 is taken from MBCA Section 75, and
reflects without change the content of AS 10.05.595, save for
the inclusion of share exchange.

IMVRY F OOMRAGE  This section provides that, notwith-
standing approval by the shareholders, the plan may fail
without further action if any condition precedent or concur-
rent is not satisfied,or if any condition subsequent is
triggered.

COMPARISON WTH THE ANAL CRAFT OF THE RMBCA RMBCA Section
11.05(i) accords with AQCC Section .548.

Section .550 ARTICLES OF MERCER CONSOLIDATION R EXCHANCE

Section .552 FILING CF ARTICLES OF MERCER CONSOLIDATION R BEX
aHANCE

ORIGIN AQC Sections .550 and .552 are predicated upon new
Section 74 of the MBCA Section .550 changes /IS 10.05.596 hy
the inclusion of share exchanges. Section .552 technically
restates AS 10.05.402 to reflect the uniform processing pro-
cedures found in ACC Section 910.

SMIERY CF OOMBERAGE These sections establish the formal re-

quirements necessary to reflect the combination. Section
.550 provides that each constituent corporation must execute
a set of recombination articles, including the mechanics of
the shareholder vote. Section .552 directs that a duplicate
copy of the recombinate articles be delivered to the commis-
sioner.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA  Section
11.05 is functionally identical identical to AQCC Section .552
Section .554 MERER OF SUBSIDIARY CORPORATION
Section .556 PROCHOURE FOR MEREER OF SUBSIDIARY CORPORATION

Section .558 HFILING CF ARTICLES OF MERER CF SUBSIDIARY CORPORA
TION
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ORIGINN ACC Section .554 is taken from MBCA Section 75, and
has no precedent in Alaska law.

AQC Section .556 is taken from MBCA Section 75, with a
modification to cre.ite a presumption against disparatetreat-
ment of the shares.

ACC Section .558 is taken from MBCA Section 75.

SIMVRY OF COVERACE This section authorizes amerger be-
tween a parent and a subsidiary whenever at least 90 percent
of all outstanding shares of each and every class are owned
by the parent corporation.

ACC Section .556 places the power to propose and imple-
ment a merger of the subsidiary in the board of the parent.
Nb shareholder approval is required. Disparate treatment of
shares must pass muster under AQC Section .542.

AQC Section .558 continues the uniform filing proce-
dures established in AQC Section .910.

QOMPARISON WITH THE FAINAL CRAFT OF THE RMBCA  RMBCA  Section
11.04 is functionally identical to ACC Sections .554, 556 and
558 in the treatment of "short form mergers" between a
parent and a 90% owned subsidiary. It does not, however,
contain the AQOC Section ,556(a)(2)'s language creating the
presumption of non-discriminatory treatment of all shares of
the subsidiary.

Section .560 HBHFECT OF MERCER CONBOLIDATION R BEXCHANGE

ORIGIN ACC Section .560 is predicated upon revised MBEA
Section 76. The provision for an optional delayed effective
date, the inclusion of share exchanges, and the elimination
of net surplus reflect the changes made to AS 10.05.405.

SMVRY OF COMRAGE  ACC Section .560 governs the date, cir-
cumstances when an organic change becomes effective. It is a
sufficient authority for the succession by the surviving or
resulting corporation to all of the rights and liabilities of
the constituent corporations. To the extent that the recom-
bination articles purport to amend the articles of incorpora-
tion, such change is given effect. Finally, AQCC Section
.560(c) determines the fate of all shares of the constituent
corporations which are to be converted or exchanged. The
ownership claims and interests of shareholders in the con-
stituent corporations are defined subject to any rights which
may be asserted by a dissenting shareholder under AQCC Section
.574.

COMPARISON WTH THE AHNAL DRAFT G- THE RMBCA  RMBCA  Section
11.06 is functionally identical to AQC Section .560 except
for its failure to spell out the consequences of a consolida-
tion in which constituent corporations Aand B emerge as
resulting .corporation C.
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Section .562 MEREEHR CONSOLIDATION R BEQAHANCE OF SHARES BE
TWEEN DOVESTIC AND FOREIGN CORPORATIONS

ORIGIN AQC Section .562 is predicated upon new Section 77
of the MBCA and replaces 10.05.408, .411, and .414. The
inclusion of share exchange is unprecedented.

SMVRY OF COMRACGE ACC Section .562 removes potential con-
flicts of laws when domestic and foreign corporations undergo
organic change. This section provides that if the surviving
or resulting corporation is foreign, it must as a condition
of merging with a domestic corporation agree to service of
process in Alaska, and to pay promptly all dissenting share-
holders.

QOMVPARISON WTH THE ANAL CRAFT OF THE RMBCA RMBECA Section
11.07 is functionally identical to ACC Section .562 except
that the substantive law referenced and made applicable to
the surviving foreign corporation differs as noted above.

Section .564 REORGANIZATION DISCLOSURE CF ALIEN AFFILIATES

ORIGIN ACOC Section .564 reflects the content of AS
10.05.250, as amended in 1980.

IMVRY OF COMERACGE  This section requires the disclosure of
alien affiliates and the percentage of their outstanding
shares in any corporation organized under this Chapter.

OMPARISON WTH THE ANAL CRAFT OF THE RVMBCA  The RMBCA s
indifferent to the status of alien affiliates.

Section .566 SALE OF ASSETS IN REGQULAR COURSE OF BUSINESS
MIRTGACE (R PLEHDGE OF ASSETS

ORIGIN ACC Section .566 is predicated on the 1962 version
of Section 78 of the MBCA and modifies the content of AS
10.05.435.

SMVRY O COMRAGE  The proposed Alaska Corporations Code
distinguishes between a sale of assets in the normal course

of business (such as a sale of all inventory) and a sale of
all or substantially all assets not in the regular course of
business. Shareholder approval is necessary for the latter
on the theory that, Ilike a merger or share exchange, it rep-

resents another fundamental change.

ACC Section .566 is concerned with the sale, lease, ex-
change, or other disposition of all or substantially all of
the property and assets of the corporation in the usual and
regular course of its business. The power to effectuate such
a transaction resides with the board; it does not require
shareholder approval. A mortgage or pledge of these assets
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may be made *I»r similar authority irrespective of whether
or not it is the regular course of business. This last
provision would change existing Alaska law which required
shareholder approval of such mortgages or pledges of cor-
porate property.

COMPARISON WTH THE HNAL DRAFT OF THE RVMBCA RMBCA  Section
12.01 is functionally identical to ACC Section .556 and would
also change existing Alaska law by not requiring shareholder
approval for any pledge or mortgage of corporate assets.

Section .568 SALE OF ASSETS NOT IN REGULAR COURSE CF BUSINESS
Section .570 APPROVAL OF TRANBACTION BY SHAREHOLDERS
Section .572 ABANDONMENT CF TRANBACTION BY BOARD

ORIGINL ACC Section .568 is predicated upon MBCA Section 79.
/IS 10.05.438 is modified to eliminate a mortgage or pledge of
all or substantially all assets (now covered under Section
.566). This section differs from the ©Mbdel Act by requiring
shareholder notice also to include a copy w." the ACC Sections
on the rights of dissenting shareholders.

ACC Section .570(a) is predicated upon MBCA Section
79(c), and preserves the two-thirds voting requirement of /IS
10.05.441. Section .570(b) is new.

ACC Section .572 is predicated upon MBCA Section 79(d),
and reflects without change AS 10.05.444.

SAIMVRY O COVERAGE AQCC Section .568 treats the sale,
lease, exchange, or other disposition of all or substantially
all of the assets of a corporation as the equivalent of an
organic changeif not made in the usual course of business.
Wen not in the regular course of business, written notice of
the proposed disposition of assets and a copy of the ACC
provisions on dissenters' rights must be given to all share-
holders regardless of voting rights

The proposal for the sale of all or substantially all
of the assetsis approved by the affirmative vote of two-

thirds of all outstanding shares, with all shares being
enfranchised regardless of restrictions or limitations in the
articles. Class voting is recognized. Section .572(b) re-

quires the extraordinary absolute 90 percent approval by out-
standing shares (with all shares franchised) when the buyer
is in control of or under the control of the seller.

This section permits the board, in its discretion, to
abandon a section .568 transaction notwithstanding its ap-
proval by the shareholders.

COMPARISON WTH THE ANAL CRAFT OF THE RVBCA RMBCA  Section
12.02 accords with AQC Sections .568 - .572 in treating the
sale, lease or exchange of all or substantially all corporate
property other than in the usual and regular course of busi-
ness as an organic change. The proposal must originate with

72



the board and cannot be effectuated without shareholder ap-
proval . Unlike existing and proposed Alaska law, the RMBECA
requires only majority approval. The official comment makes
it clear that class voting can be had in appropriate cir-
cumstances even though the section is silent on the question.
The official comment alsc warns of the existence of dis-
senter's rights, a topic upon which RMBCA Section 12.02 is
also silent. By contrast, the AQCC gathers all of these impor-
tant provisions into the three related sections rather than
scattering them across a lengthy code.

Section .574 RIGHT OF SHAREHOLDERS TO DISSENT

ORIGINN ACC Section .574 is predicated upon MBCA section 80,
with alterations to allow dissenters' rights for shareholders
in corporations party to a share exchange. This section con-
solidates /)5 10.05.417 through ,432 and /IS 10.05.447. through
462.

SUMMRY OF COMBERAGE  ACC Section .574 provides that a share-
holder who has dissented from an organic change has a right
to have the corporation purchase her shares at "fair valua-
tion." Section .574(b) changes Alaska law by recognizing
that a shareholder need not dissent with respect to all of
her shares. Section .574(c) changes Alaska law by denying
dissenters ’ rights in the case of a "short form" merger (Sec-
tion .556). There is an additional change by the presumptive
denial of dissenters' rights for holders of shares traded on
a national securities exchange on the record date fixed for
ascertaining the shares entitled to vote on the organic
change.

ACC Sections .576 through .586 establish the criteria
for perfecting dissenter's rights, withdrawal of a demand,
notice, payment for shares, action to determine value of
shares upon failure to agree, presentation of and status of
shares reacquired by the corporation. Aside from the right
to litigate the regularity of any organic change, or to chal-
lenge any disparate treatment of shares (Section .542), the
right to claim the status of a dissenter is intended to be
the exclusive remedy available to shareholders.

COMPARISON WTH THE HNAL DRAFT OF THE RMBCA  RMBCA Section
13.02 parallels AQC Section .574 in recognizing the right of
shareholders to dissent in the case of an organic change, in-
cluding the sale of all or substantially all of the corporate
property other than in the usual and regular course of busi-
ness. However, RMBCA Section 13.02(a)(4) goes beyond exist-
ing or proposed Alaska law, or the prior content of MBCA Sec-
tion 80, in creating dissenter's rights in the event the cor-
poration amends its articles to impair the shareholder’s
preemptive, redemption, or votingrights. The final draft of
the RMBCA has added yet anothercircumstance in which dis-
senter's rights are recognized. It would allow a shareholder
to dissent to an amendment which would reduce her shares to a
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fraction of a share if the fractional share could be acquired
for cash under Section 6.04.

The ©Mbdel Act exception, reflected in ACC Section
.574(d), which denies preemptive rights if the securities
were readily marketable on a national exchange is not carried
over into RMBCA Section 13.02.

Section .576 RIGHIS CF DISSENTING SHAREHOLDEHRS  WITHIRAML CF
(BE\V S\ D)

ORIGINN ACQC Section .576 is oredlcated upon MBCA Section 8l1.
The provisions which explicitly determine the impact upon the
status of the dissenting shareholder, the restoration of full
shareholder status, and the exclusion of price movement in
anticipation of the organic change are new to Alaska law.

SIMVRY OF COMRAGE AQC Section .576 mandates a three-step
procedure for the perfection of the status of a "dissenter."
First, the shareholder must file a written objection to the
plan; second, the shareholder must not vote in favor of the
proposal; and third, within ten days after the vote, the
shareholder who complies with steps one and two must make a
written demand upon the corporation to be paid the nfair
valuation” of his shares. Absent a written waiver by the
corporation, a shareholder who fails to make a written demand
within the time limitations set forth in this section shall
be bound by the terms of the organic change.

Once a shareholder has complied with these three steps,
he loses the right to vote and other shareholder rights.
Section .576 provides for the restoration of these rights if
the shareholder withdraws his demand for dissenters' rights
(which withdrawal requires the consent of the corporation),
or if the corporation rescinds, abandons, or otherwise is
disabled from carrying through with the organic change.

COMPARISON WTH THE AHNAL DRAFT OF THE RVBCA RMBCA  Section
13..20 mirrors the first two steps outlined in AQCC Section
.576 for the asserting of a dissenter's rights. The third
step, a written demand upon the corporation to be paid for
the affected shares is found under RMBCA Section 13.23.

Section .578 NOTICE TO DISSENTING SHAREHO DER
ORIGIN ACC Section .578 is predicated upon MBCA Section 8l1.
SMVRY OF COMBERACGE  This section requires that the surviv-
ing corporation make the first move by making a written offer
to each dissenting shareholder which includes a copy of a

recent financial statement. These provisions are not found
in AS 10.05.420 and .450.

COVPARISON WTH THE ANAL CRAFT CF THE RVBCA RMBCA Section
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13.22 requiring that the corporation notify shareholders of
their rights to dissent and the means of exercising that
right are covered by provisions of the ACC which require that
this information be sjpplied to shareholders at the time the
organic charge .is submitted for shareholder approval. The
duty of the surviving or resulting corporation is set forth
in AQC Section .578. RMBCA Section 13.25 requires that the
corporation tender what it estimates to be the fair value of
the shares accompanied by a current balance sheet. By con-
trast, AQCC Section .578 requires that the corporation make a
written offer to purchase the shares at a price considered to
be their fair value.

Section .580 PAYMENT TO DISSENTING SHAREOLDER AFTER AGREEMVENT
ON VALLE OF SHARES

ORIGIN AQC Section .580 is predicated upon MBCA Section 81,
and reflects without change AS 10.05.423 and .453.

SMVRY O COOMBERACGE ACC Section .580 provides for a thirty
day period during which the dissenting shareholder and the
corporation have to reach an agreement on the fair valuation
of the dissenteres shares. If agreement is reached within 30
days, the price is to be paid and the shares surrendered
within 90 days. If no agreement is reached, recourse must be
had through AQCC Section 582<

COMPARISON WITH THE HNAL CRAFT OF THE RMBCA  RMBCA  Section
13.28 addresses the options of a shareholder dissatisfied
with the amount tendered by the corporation under Section
13.25. Within 30 days she must notify the corporation in
writing of the amount of noney she will accept for the shares
and make demand for that sum. If no demand is made within
this period the right to contest the fair value as determined
by the corporation is deemed waived.

Section .582 ACTION TO CETERMNE VALLE OF SHARES UFON FAILURE TO
ACREE

ORIGINN ACC Section .582 is taken from MBCA Section 81, and
replaces 45 10.05.426 and .456.

SMVRY OF OOVERACGE If a dissenting shareholder and the
corporation do not reach an agreement as to the fair valua-
tion of the dissenter's shares, Section .582 directs that the
corporation invoke the jurisdiction of a superior court to

judicially determine the fair value. All dissenters are to
be joined in this action,, Section .582(b) provides for an
award of interest. Section .582(c) vests the court with

broad discretion respecting litigation costs and expenses,
excluding cttorneys’ fees.

COVPARISON WTH THE ANAL CRAFT OF THE RVBCA  RMBCA Section
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13.30 parallels ACC Section .582. However, if the corpora-
tion does not file for a judicial determination of fair value
within the time proscribed, it is automatically obligated to
pay the shareholder the amount demanded. The strategy of the
ACC for coping with this eventuality is to grant to any dis-
senting shareholder the right to commence the judicial pro-
ceeding and then bind all shareholders to that single deter-
mination by assertion of quasi-ln rem jurisdiction of the su-
perior court.

RMBCA Section 13.31 parallels ACC Section .582(c) per-
mitting the court to assess the costs associated with the
determination of fair value. There is one important dif-
ference, the RMBCA would permit this award to include an as-
sessment of counsel fees. The ACC wonld not.

Section .584 PRESENTATION OF DISSENTERS SHARES TO CORPORATION

ORIGIN ACC Section .584 has no counterpart in Alaska law.
It is predicated upon Section 1320 of the GCL

SIMMRY OF COMRAGE  This section provides that the corpora-
tion may demand the physical production of the dissenters’
share certificates within twenty days from the perfection of
their status (Section .576), so that the corporation nmay con-
firm 1its potential liability. Failure of a dissenter to
comply terminates all his dissenters’' rights. ACC Section
.584 also restricts the transferability of shares for which a
demand for payment has been made.

COMPARISON WTH THE HNAL CRAFT G- THE RMBCA  RMBCA  Section
13.22(b) gives the corporation obliged to honor an assertion
of dissenter's rights the authority to stipulate when and
where the certificates must be deposited. The obligation on
the part of the shareholder to deposit the shares is created
by RMBCA Section 13.23(a). RMBCA Section 13.24 recognizes
the right of the corporation to restrict the transfer rights
of shares from the date of demand for their payment until the
proposed corporate action is effectuated.

Section .586 STATUS OF SHARES ACQUIRED HROM DISSENTING
SHAREHOLOERS

ORIGINN AQC Section .586 is -predicated upon MBCA Section 81,
and consolidates AS 10.05.429 and .462, with the substituted
reference to "reacquired" for "treasury" shares.

SMVRY O COVERACE ACC Section .586 establishes that
shares purchased from dissenters may be used by the surviving
corporation as reacquired shares, except that in the case of
merger or consolidation, they nmay be he'd and disposed of as
the plan nmay otherwise provide.

QOVPARISON WTH THE ANAL CRAFT OF THE RVBCA It would  ap-
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pear that the RMBCA has failed to include a provision com-
parable to former MBCA Section 81.

7



Notes



ARTICI E 9. DISSOLUTION

Section .605 MOLUNTARY DISSOLUTION By VOTE WRITTEN CONBENT OF
SHARES, (R BLECTION OF THE BOAD

ORIGIN Dissolution is to a corporate entity what death is
to a natural person. As with the provisions respecting the
articles and bylaws, amendments and organic change, the pro-
tection of the interests of shareholders and creditors and
the imposition of duties of care and loyalty upon directors
and officers are addressed in the AQCC provisions governing

dissolution. Article 9 carefully distinguishes between
two fact patterns which are united only in the conclusion
that the corporation ceases to exist. The distinction is

predicated upon whether the decision to dissolve is that of a
majority of the shareholders, or whether that result is in-
flicted upon the corporation by judicial decree because of
the valid contention of a minority of shareholders or the
commissioner that the continued existence of the corporate
entity is intolerable. If majority consent is the key, the
dissolution is said to be "voluntary.” If the life of the
corporation is to be taken as a consequence of gross abuse of
the minority or persistent and serious flaunting of the
state's regulation, then corporate—termination is "involun-
tary."

The ACC fiilrvirsi’ ™ on (voluntary dissolution”™yfeflevt™
s'ubstantial modification of pMnr AlaskjuJ™-ernT—follow the
Lfdrmat and content”™of”~the California™J™eral—Corp™oration Law.
However,- the—~—California model proved unacceptable asal—trahy.s
for most of the provisions respectirfg”™involuntary dissolution
where the decision was made to pattern “~the proposed code-
after the ©Mbdel Business Corporation Act and—lrist™yT3c-At"ska
statutes. Notwithstanding, certain innovations from the GCL
have been engrafted onto the involuntary provisions and are
noted in the official comments to the specific sections.

AQC Section .605 is an adapted version of G Section
1900, and a consolidation of AS 10.05.465, 474, and .477.
This section differs from Alaska law insofar as it curtails
the role of the board in initiating and approving a plan of
voluntary dissolution.

SUMVRY OF COMRAGE ACC Section .605 places the decision to
voluntarily dissolve a functioning corporation with the
shareholders. Under the ACC, the board of directors is given
no role in either proposing or passing upon the decision to
voluntarily dissolve. Thus, the shareholders initiate the
proposal, and must cast at least a two-thirds affirmative
vote of the shares in order to approve the plan. Alterna-
tively, unanimous written consent of the franchised shares
will eliminate the need for a noticed meeting. Three excep-
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tions, where the board does possess the power to voluntarily
dissolve, are: (1) where the corporation has been adjudged
bankrupt, (2) the corporation has no assets and a history of
having transacted no business for the preceding five vyears,
or (5) where the corporation is still-born having issued no
shares.

COMPARISON WTH THE HNAL DRAFT OF THE RMBCA The RMECA also
distinguishes between voluntary and what is termed “"judicial
dissolution.” A third category, "administrative dissolution”
is a specie of involuntary dissolution worked by the state as
a consequence of corporate failure to comply with applicable

law. The ACQC classifies such Administrative procedures as a
specie of involuntary dissolution. Aside from this basic
similarity, there are distinctions between the two codes
which will be detailedin the following section by section
analysis.

RMBCA Section 14.02 differs significantly from the ACC
Section .605/California philosophy on voluntary dissolution.
Under the RMBCA the shareholders have the power to initiate
and effectuate the decision to voluntarily dissolve only if
they can act unanimously under Section 7.04. In all other
instances they must depend upon the board of directors to in-
itiate a proposal to voluntarily dissolve the entity. In the
absence of a provisionin the articles requiring a greater
vote, the board's proposal is approved if ratified by a
majority of the shares.

RMBCA  Section 14.01 makes the initial boardor incor-
porators competent to dissolve a corporation which is still
born having neither issued shares nor transacted business.

Section .608 CERTIFICATE CF ELECTION CONTENTS SIGNING
VERIFICATION AND FILING

ORIGIN ACC Section .608 derives from Q&L Section 1901, and
consolidates AS 10.05.468, 474, 480, and .485 (MBCA Sec-
tions 82(b), 85(b), 84(b), and 85).

SIMVRY O COOMBRACGE AC Section .608 imposes upon the cor-
poration the requirement that it file with the commissioner a
certificate of election to dissolve, the content of which is
specified. This section works only minor changes in the
signing ,verifying, and filing procedures as found in current
Alas'a law.

COVPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.05 is substantially in accord with ACC Section .608 sub-
stituting the term "articles of dissolution” for the "cer-
tificate of dissolution.”

Section .610 CERTIFICATE F REVOCATION OF ELECTION  CONTENTS
sSIGNING  VERIFICATION  AND FHLING
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Section .613 HBHFECT OF CERTIFICATE CF REMOCATION CF H ECTION

ORIGINt ACC Section .610 is an adapted version of QL 1902,
which consolidates MBCA Sections 88,89, and 90, and AS
10.05.492 through .504.

ACC Section .613 is substantially a reenactment of AS
10.05.507, based upon MBCA Section 91.

SIUMVARY OF OOVERACGE  ACC Section .610 permits a corporation
to revoke an election to wind up and dissolve prior to the
distribution of any assets, and upon approval of the sane
power as made the initial decision to voluntarily dissolve.
The provision that no assets be distributed prior to revoca-
tion of election to dissolve is the most Iimportant change
wrought by Section .610, and is crucial in protecting the in-
terests of creditors and senior shares as provided iIn ACC
Sections .358 through .365. The contents and procedure for
filing a certificate of revocation of election are specified.
Effectiveness of the certificate of revocation of elec-
tion is contingent upon inspection, filing, and return of a
duplicate oiiginal by the commissioner. Until that time, the
corporation is deemed to be in the process of dissolution.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.04 also permits a corporation to revoke the decision to
dissolve by the same authority who made the initial decision
to dissolve. The California and ACC condition that there
have been no distribution of corporate assets under the
aborted plan to dissolve is, unfortunately, not reflected in
Section 14.04. Instead, it merely requires that the election
to revoke the dissolution occur within 120 days of the date
on which articles had been delivered to the secretary of
state. The consequence of an effective revocation of the
dissolution election under RMBCA Section 14.04(d) and (e) is
identical to ACC Section .613.

Section .615 CGOMMENCEMVENT AND CONDUCT OF VOLLNTARY PROCEEDINGS
FOR WINDING UP;, CESSATION OF BUSINESS;, NOTICE

ORIGIN ACC Section .615 is adapted from QL Section 1903,
and replaces AS 10.05.486 and .489(1) IMBCA Sections 86 and
87). The express provisions for board powers during winding
up and the limited circumstances in which the corporation may
continue normal business activities during winding up are new
to Alaska law.

SUMMVARY OF COMBRACGE Under AQC Section .615, «dissolution”
is the decision to terminate the corporate eXistence. The
actual steps which effectuate that decision are termed "wind-
ing up”. Those steps begin and become obligatory upon elect-
ing to dissolve. In an important break with older statutes,
winding up (the marshalling of all corporate assets, payment
of all creditors and distribution of any net assets to share-
holders) is not vested in court appointed isceivers, but Iis
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the responsibility of the board of directors.

A decision to dissolve the entity dramatically affects
the real authority of the board. No longer nmay it continue
pursuit of the original corporate business or purpose(s).
Instead, it is to wind up the corporate affairs, file the ar-
ticles of dissolution (ACC Section .620) and in so doing ter-
minate the corporate existence (ACC Section .625). It is the
goal of the statute that voluntary dissolution can, and typi-
cally will, be accomplished without the expense and incon-
venience of judicial intervention by the elected representa-
tives of the shares.

OVPARISON WITH THE HNAL ODRAAT G- THE RVMBCA 14.05 is func-
tionally identical to AQC Section .615.

Section .618 JUDICIAL SUPERVISION OF WINDING UP; PETITION AND
NOTICE CORCER PROTECTING SHAREHOLDERS AND CREDITORS

ORIGIN ACC Section .618 is an adapted version of QL Sec-
tion 1904, broadening the coverage of AS 10.05.489(3) (which
was based upon MBCA Section 87).

SIMIRY O COOMBERAGE ACC Section .618 creates standing in
the corporation, a five percent shareholder(s), or three or
more creditors to petition the superior court to assume
jurisdiction over the winding up of the corporation which has
elected to voluntarily dissolve. The assumption of jurisdic-
tion is discretionary with the court. The standing in the
shareholders and creditors is new to Alaska law.

OVPARISON WTH THE HNAL CRAAT CGF THE RVBCA RMBCA Section
14.30(4) attains only one of the prudential safeguards
achieved by AQCC Section .618. Under Section 14.30(4) the
corporation is given standing to have its voluntary dissolu-
tion continued under court supervision. The official comment
(14-38) explains that such a step nmmy be "appropriate to per-
mit the orderly liquidation of the corporate assets and to
protect the corporation from a multitude of creditorsl suits
or suits by dissatisfied shareholders. Unfortunately, those
creditors and shareholders are given no standing to invoke
suck a petition, a standing which is recognized under ACC
Section .618.

Section .620 ARTICLES OF DISSOLUTION  GONTENT
Section. 623 FILING OF ARTICLES GF DISSOLUTION

Section .625 HFECT OF CERTIFICATE OF DISSOLUTION

ORIGIN AQC Section .620 is taken from QL Section 1905, and
replaces /)b 10.05.510, which was modeled after MBCA Section

92
AOC Sections .623 and .625 are reenactments of AS
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10.05.513 and .516, based upon MBCA Section .93.

NMMRY O QOOVERACE Upon completion of the winding up
process, a corporation is to file articles of dissolution,
whose content and filing procedure are specified.

ACC Sections .623 and .625 establish a procedure where-
by the articles are filed, processed by the commissioner, and
a certificate of dissolution is issued. The issuance of the
cer‘ificate terminates the existence of the corporation ex-
cept ror certain purposes.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA The RMBECA con-
tains no comparable coverage. The official comment to RMECA
Section 14.03 (14-9) makes it clear that the "articles of
dissolution" are comparable to the ACC's certificate of dis-
solution and merely stipulate the procedure whereby the deci-
sion to voluntarily dissolve was achieved. The continuation
of the corporate existence after dissolution is thought by
the framers of the tentative draft a sufficient protection
for corporate creditors and holders of shares with a liquida-

tion preference. Such a notion was rejected in California
and it is with the California precedent that the AOC is
aligned.

Section .628 INVOLUNTARY DISSOLUTION BY VERIFIED COMPLAINT,
FILING; INTERVENTION By SHAREHOCER (R CREDITOR

ORIGIN ACC Section .628 is predicated upon QI Section
1800, with the deletion of 1800(d). It replaces AS 10.05.540
through .543, which was based upon MBCA Section 97. Section
.628(b ) (1), (2), (3), and (4) reenact comparable provisions
of AS 10.05.54011), (2), and (3). Section .628(b)(5) is new
and designed to provide relief in what are, fundamentally,
incorporated partnerships. Section ,628(b)(6) is also new
and in combination with subsection (a)(3), permits any share-
holder to dissolve a corporation whose terms has expired.
Section .628(c) replaces AS 10.05.552. Prior law specified
that the joinder of shareholders was not necessary; this
principle is implicit in subsection (c) which grants to any
shareholder a right of intervention.

SIMVARY OF COMBERAGE ACC Section .628 envisions involuntary
dissolution as an adversarial process conducted before a
trial court. Section .628(a) provides that a verified c¢:——
plaint may be filed in the superior court by one-half or mure
of the directors then in office, a shareholder(s) holding
shares representing not less than one-third of the conmon
shares, any shareholder if the ground for dissolution is ex-
piration of the period of time for which the corporation was
formed, or any person expressly authorized to do so in the

articles.
The grounds for involuntary dissolution are specified
in Section .628(b). The use of involuntary dissolution to

resolve deadlocks at either the director or shareholder level
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is evident in Section .628(b)(2) and (3). However, in addi-
tion to deadlock, there must be a serious threat to the busi—
ness or property of the corporate entity. with respect to
shareholder deadlock, there must be the further element of a
history of futile effort to resolve the Impasse.

Section .628(b)(4) sets a specific standard for in-
voluntary dissolution predicated upon the conduct of those in
control of the entity. In essence, their pattern of behavior
must have risen to such a damaging level as to make their
continued exercise of the prerogatives of corporate existence
obnoxious to both the minority shareholders and the state.
If the corporation is held beneficially by 35 or fewer per-
sons of record, Section .628(b)(5) sets a protection of the
rights of the complaining shareholder(s) as a further ground
for involuntary dissolution. Finally, under Section .628(d)
the definition of shareholder is expanded to include those
who hold beneficial interests in shares committed to a voting
trust under AQCC Section .425.

QOMPARISON WTH THE FIHN> DRAFT OF THE RVBCA RMBCA Section
14.30(b) is similar to hCC Section .628(b) in enumerating
grounds for involuntary dissolution. However, the standing
is Ilimited to a shareholder. By contrast, AQC Section
.628(a) would grant standing to one half or more of the
directors then in office, a shareholder(s ) holding one-third
or more of the voting power, and any other person authorized

in the articles. The grounds include deadlock at either the
shareholder or director level and, like AQC Section .628, re-
quire an allegation of a threat to the corporate business and
affairs. Oppression, fraud, or illegal conduct by those in
control of the corporation is also recognized as a ground for
seeking involuntary dissolution. Unfairness toward share-
holders is not an enumerated ground and, in another dif-

ference from AQCC Section .628, there is no ground for utiliz-
ing involuntary dissolution proceedings to protect the inter-
ests of complaining shareholders in a closely held entity.
RMBCA Section 14.30(3) grants to a creditor standing to
seek .involuntary dissolution if her claim has been reduced to
judgment and the corporation is insolvent. ACC Section .628
does not permit creditors to commence the involuntary dis-
solution proceeding but would permit a creditor or share-
holder to intervene for reasons deemed satisfactory by the

trial court.

Section .630 AVOIDING DISSOLUTION By VERIFIED COMPLAINT,
PURCHASE OF PLAINTIFFLS SHARES, DETERMINATION OF
FAIR VALLE STAY, APPRAISAL, ANVND APPEAL

ORIGIN ACC Section .630 is a modified version of Q&L Sec-
tion 2000, and is unprecedented in Alaska law.

SIMVRY OF COMRACGE  The proposed code recognizes that the
involuntary dissolution of a corporation is a step attended
by serious immediate and general social consequences. In



addition to terminating the corporation as an investment
vehicle for its beneficial owners, it is eliminated as an
employer, competitor and vehicle for distributing goods or
services in the market place. Each of these employee and
consumer interests make alternativesto dissolution desir-
able. To accommodate these Interests ACC Section .630 estab-
lishes two circumstances in whichthe continued corporate ex-
istence may be preserved while atthe same time relieving the
plight of the plaintiffs who sought Involuntary dissolution.
First, the corporation nmay avoid the dissolution by purchas-
ing for cash at fair value the shares owned by the plaintiffs
(subject to any contrary provision in the articles). if the
corporation elects not to purchase plaintiffs' shares, hold-
ers of 50 percent or nore of the voting power nmy do so.
Fair valuation is determined on the basis of the liquidation

value.

Section .630(b) provides for situations when agreement
as to fair value cannot be reached between the purchasing
party and the selling party. Upon application to the court

and the posting of security for expenses, the court will stay
the dissolution proceedings and ascertain the fair value of
the shares. Section .630(c) states the procedures which the
court and court appointed appraisers shall follow in ascer-
taining the fair value of the shares. The court is directed
to include in its order an alternative decree forthe winding
up and dissolution of the corporation should the purchasing
party fail to pay the amount determined by the appraisers.
If the purchasing party wishes to appeal the appraisal, Sec-
tion .630(d) requires that the purchasing party first pay the
appraised value to the moving (selling) party.

COMPARISON WITH THE ANAL DRAFT OF THE RVBCA Unfortunately
for the public Interest, the RMBCA contains no contingencies
for saving the corporate existence once proceedings for judi-
cial dissolution have been commenced.

Section .633 INMOLUNTARY DISSOLUTION BY THE COVMISSIONER
GROUNDS PROCHOURE FREINSTATEVENT

ORIGIN ACC Section .633 is a reenactment of AS 10.05.519
with substantial amendments. It continues the provisions of
AS 10.05.519 which modified MBCA Section 94 to substitute in-
voluntary dissolution by administrative process for judicial
proceedings inaugurated by the Attorney General. However,
the provisions respecting due process rights of the corpora-
tion (administrative hearing and trial de novo) are new to
Alaska law. AS 10.05.519(h) has been severed from this sec-
tion and is treated in ACC Section .635.

SMVARY OF COOMERACGE ACC Section .633 creates discretion in
the commissioner to effect an involuntary dissolution by ad-
ministrative action for specified grounds, subject to an ap-
peal to the superior court. This section provides for notice
to be sent to the corporation, and affords the corporation an
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opportunity to correct the neglect, omission, delinquency, or
noncompliance, or, to request an administrative hearing. The
AQC attempts to give tie targeted corporation liberal due
process in these administrative proceedings. Thus before the
decision to administratively dissolve can be carried into ef-
fect, the corporation must be accorded a prior hearing to as-
certain the presence or absence of the noticed grounds. If
the commissioner continues to abide by the original decision
to involuntarily dissolve, Section .633(c) grants the cor-
poration an opportunity to appeal to a superior court where
the matter will be tried de novo. Section .633(e) establishes
a two vyear period in which a corporation dissolved by the
commissioner nmay be reinstated. Finally, Section .633(Q)
provides for the non-gratuitous assignment of contract rights
by the dissolved corporation, and for counterclaim and set-
zff to diminish liability to the assignee.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.20 establishes the grounds for administrative dissolution.
The list is shorter than that advanced under ACC Section .633
and ignores such Alaska interests as the failure of a control
person to comply with the requirement of appointing a regis-
tered agent; the protracted failure to fill a vacancy on the
board; and, the failure to complete dissolution within two
years after filing a certificate of election to voluntarily
dissolve. Under the RMBCA administrative dissolution is ef-
fected by the secretary of state.

RMBCA Section 14.21 details procedures for administra-
tive dissolution which correspond to ACC Section .633(b).
The prior hearing and court appeal rights guaranteed in the
AQC are absent from the RMBCA provisions on administrative
dissolution. There is no right to a prior hearing before the
administrative official in RMBCA Section 14.21. The official
comment (14-29) asserts the remarkable premise that grounds
will rarely be controverted. Instead of a prior hearing, the
corporation must either comply with the administrative demand
for correction of the alleged ground or suffer administrative
dissolution! The immediate consequence is that it is forbid-
den to conduct business. In this state of business paraly-
sis, it may now invoke RMBCA Section 14.23 and petition the
secretary of state for reinstatement. Only if that is denied
can an appeal be taken, under RMECA Section 14.23(b) to a
trial court. Whether a trial de novo can be claimed in that
court is left unspecified.

Section .635 COVMSSIONERS AUTHORITY TO BRING ACTION FCR
INVOLUNTARY DISSOLUTION GROUNDS, RELIE-

ORIGIN ACC Section .635 paragraphs (a)(l) and (a)(2) are
taken from AS 10.05.519, which 1is based upon Oregon Revised
Statutes Section 57.585 and MBCA Section 94. Paragraphs
.635(a)(3) and (a)(4) and subsection (b) are taken from QL
Section 1801 (a)(1), (3), and (c).
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SIMVRY OF OOMERAGE  The classical "quo warranto proceeding”
where the corporate charter is revoked for serious legal of-
fense is reflected In ACC Section .635. Following a long-
standing legislative decision, the state's Interest is guard-
ed by the Commissioner of Commerce and Economic Development
rather than the Department of Law AQCC Section .655 estab-
lishes the commissioner's authority to bring an action for
involuntary dissolution in the superior court upon specified
grounds. The court may order dissolution or other relief as
it considers just and proper, and nay appoint a receiver for
the winding up or order the board to wind up the corporation
under the court's supervision.

CQOVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.50(a) defines the quo warranto powers recommended in the
tentative draft. They do not Include the ground that the
corporation has seriously violated a statute regulating cor-
porations (ACC Section .635(a)(3)). The power of a court
which has assumed jurisdiction over such a proceeding is con-
firmed iIn RMBCA Section 14.31(b) in a manner functionally
equivalent to ACC Section .635(b).

Section .638 VENLE AND PROCESS FOR COVMISSIONERS ACTION

ORIGIN ACC Section .638 is a reenactment of AS 10.05.534,
which is modeled after MBCA Section 96.

IMVIRY OF COMBERACGE This section establishes the venue and
service of process rules governing suits for involuntary dis-
solution .

COMPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.31(a) covers the venue for such a proceeding which is
entrusted to prosecution by ths attorney general. The sta-
tute does not specify the notice requirements mandated by ACC
Section .638.

Section .640 APROINTMENT CF PROMISIONAL DIRECTOR DEADLOK

ORIGINt ACC Section .640 is predicated upon QL Sections 308
and 1802.

SIMVRY OF COMRAGE  Where the ground for a complaint for
involuntary dissolution is a deadlock in the board (ACC Sec-
tion ,628(b)(2)), Section .640 affords yet another oppor-
tunity to save the corporate existence. As an alternative to
dissolving the corporation, the court may appoint a provi-
sional director who is neither a shareholder nor a creditor
of the corporation. The provisional director has all the
rights and powers of a director until the deadlock is broken,
or until the director is removed by order of the court or by
approval of the outstanding shares. The provisional director
is exempted from secondary liability of directors under ACC



Section .488(a).

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.31(c) details the ancillary jurisdiction of a court before
which a complaint for involuntary dissolution is pending.
Such a court has the power to Issue injunctions, appoint a
receiver or custodian pendente lite, take actions to preserve
the corporate assets and carry on the business of the entity
until a full hearing can be held. Unfortunately, none of
these powers directly or by fair Inference, includes the
authority to resolve the deadlock at the board level by ap-
pointment of a provisional director.

Section .643 APROINIMENT CF RECEIVER  APPLICATION HEARING AND
NOTICE SECURITY, QUALIFICATIONS, POVERS
COMPENBATION

ORIGIN AQC section .643(a) is taken from QL Section 1803,
and is new to Alaska law. Subsection (b) is taken from MBEA
Section 99 and reflects the content of AS 10.05.576. Subsec-
tion (c) is taken from MBCA Section 98 and AS 10.05.567, with
the modification of omitting attorneys fees.

SMVRY OF COMBERAGE ACC section .643 grants broad powers to
a court which has assumed jurisdiction over a complaint seek-
ing involuntary dissolution, to act upon plaintiff's motion
for the appointment of a receiver. Unlike AS 10.05.555
through .573, and MBCA Section 98, which uses a "liquidation
receiver'l, the receiver under the AQC serves to preserve the
corporation and its business pending a hearing on the com
plaint for involuntary dissolution. The directors, under
court supervision, are used to handle the affairs which the
Mbdel Act vests in the liquidating receiver.

COMPARISON WTH THE HNAL CRAFT G- THE RVBCA RMBCA Section
14.32 is similar to AQC Section .643. Since the RMBCA is
rather vague on the major premise that the winding up of a
corporation is normally committed to the directors, Section
14.32(a) is less clear than ACC Section .643 that the ap-
pointment of a custodian should be upon the motion of some
shareholder or creditor able to convince the court that the
directors cannot be entrusted to marshall and properly apply
the corporate assets. A "receiver"” under the RMBCA terminol-
ogy does not act to manage the business and affairs of the
corporation but rather acts to liquidate its assets. Under
the ACC the term "receiver” embraces both functions for one
acting under the authority of AQC Section .643.

Section .645 DECREE KR WINDING WP AND DISSOLUTION  ARRTHER
JUDICIAL RELIE-

ORIGINN AQC Section .645 is new, and based upon QL Section
1804. This section replaces /)5 10.05.537, 546, and .549,
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which were modeled upon MBCA Section 97.

SIMVRY OF OOVMERAGE ACC Section .645 empowers the court
hearing a suit for involuntary dissolution under either ACC
Section .628 or .63J to decree a winding up and dissolution,
or, in a final effort to preserve the social interests ad-
vanced by preservation of the corporate existence, issue such
less drastic orders, decrees, and injunctions as Justice and

equity nmay require.

COMVPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.33 covers the entry of a decree of dissolution. Unfor-
tunately, it contains no reference to the authority of that
court to order alternative relief aimed at the simultaneous
resolution of the alleged ground for dissolution while pre-
serving the corporate existence.

Section .648 COMMENCEMVENT AND CONDUCT COF INMOLUNTARY PROCEEDINGS
FOR WINOING UP, CESSATION OF BUSINESS; NOTICE

ORIGIN ACC Section .648 is taken from GO 1805, and re-
places AS 10.05.555 and .558, which were based on MBCA Sec-
tion 98.

SIMVRY OF COOMERAGE  This section provides that upon entry
of a decree under Section .645, the board is to commence
winding up subject to court supervision. Regular business
operations are to cease, except where the continuation of
business activities is necessary to preserve goodwill or the
going-concern value of assets which are to be sold. In the
absence of a perfected appeal or stay order, notice is to be
given to all shareholders and known creditors and claimants.

COMPARISON WITH THE HNAL DRAFT OF THE RVBCA RMBCA Section
14.06(b) accords with ACC Section .648 that in the wake of a
decree of dissolution the process of winding up and liquida-
tion is to commence. The official comment (14-48) references
Sections 14.05, 14.06, and 14.07 which import the provisions
on the process of winding up, liquidation and distribution.

Section .650 JURISDICTION COF COURT

ORIGIN ACC Section .650 is adapted from QL Section 1806,
and replaces AS 10.05.573, .579, .582, and .585, which re-
flected the content of MBCA Sections 98, 100, 101, and 102.

SIMVRY OF QOOVERACGE  This section sets forth an extensive
list of the ancillary powers and jurisdiction that may be
exercised by the superior court. Of particular interest is
the power conferred by Section .650(6) for the court to fill
any vacancy on the board which the directors or shareholders
prove unable to fill. Also of interest is Section .650(7),
which grants extraordinary powers of removal and prohibition
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from further office holding of any director guilty of dis-
honesty, misconduct, neglect or abuse of trust in conducting
the winding up of the corporation.

QAOVPARISON WTH THE AHNAL CRAFT OF THE RVBCA 1 .31(c) con-
tains a less explicit and expansive list of ancillary powers.

Section .653 CLAIME AGAINST CORPORATION COURT AND NONCOURT
DIRECTED WINOING UP, PRESENTATION NOTICE  PAYIMENT,
SEOURED CLAIVG, RBEIECTEHD CLAIVG

ORIGIN ACC Section .653 is predicated upon QI Sections
1807 and 2008, and replaces AS 10.05.579, which was based
upon MBCA Section 100.

SIMVRY G- COMRACE ACC Section .653 details procedures for
settling all claims against the corporation. All claims must
be presented within a specified time after which they are
barred. This section makes separate provisions for the fate
of contingent, wunmatured, or disputed claims, or where there
iIs uncertainty or dispute concerning the identity or capacity
of the claimant, depending upon whether the winding up 1is
with or without judicial supervision. Wen assets are re-
duced to cash, the Commissioner of Revenue is established as
a stakeholder, under a provision which ensures that disputes
do not leave the commissioner with custody of the assets for
an indefinite period of time.

OVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.06 deals with known claims against the dissolved corpora-
tion. Like ACC Section .653,it provides for notice to
creditors and the establishing of deadlines which, if not
met, bar claims. RMBCA Section 14.07 covers unknown claims
against the entity. Like AQC Section .653(d) and (f), there
is provision for notice by publication. Assets covering the
claims of creditors or claimants who cannot be found or who
are not competent to receive themare to be deposited, under
RMBCA Section 14.40 with the state treasurer.

The above provisions of the RMBCA on voluntary dissolu-
tion are made applicable in the case of judicial dissolution
by Section 14.33.

Section .655 COROER DECOLARING CORPORATION WILND UP AND DISSOLVED,
DECLARATIONS, EFFECT; ADDITIONAL ORDERS;, DISCHARGE
O DIRECTORS

ORIGIN ACC Sectionm.655 is derived from QL Section 1808,
and replaces AS 10.05.585, which was based upon MBCA Section
102.

SIMVRY OF OOMERAGE  Upon final settlement of accounts and a

determination that the corporation's affairs are in a condi-
tion for it to be dissolved, ACC Section .655 directs the
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court to make an order declaring the corporation duly wound
up and dissolved. This order must specify information re-
garding provisions for taxes and penalties, known debts and
liabilities, and distribution of assets to shareholders. The
order must also declare that those conducting the winding up
have settled their accounts and that their duties and liabi-
lities are discharged. Upon the issuance of this order, cor-
porate existence ceases.

COMVPARISON WITH THE HNAL DRAFT OF THE RMBCA  The RMBCA does
not contain an explicit provision covering what, under ACC
Section .655, is the last step in the orderly winding up and
distribution of corporate assets.

Section .658 FILING CF DECREE OF DISSOLUTION

ORIGINI ACC Section .658 is a reenactment without change of
AS 10.05.588, which was based upon MBCA Section 103.

IMVRY OF COOMERACGE  This section provides the procedure for
filing of the decree of dissolution.

QOVPARISON WITH THE HNAL CRAFT O THE RMBCA Section
14.22(a) of the RMBCA directs that the "clerk of the court
shall deliver a certified copy of the decree [of dissolution]
to the secretary of state, who shall file it."

Section .660 PONES AND DUTIES GF DIRECTORS IN DISSOLUTION
PRCCEEDINGS

ORIGIN ACC Seciion .660 is derived from QL Section 2001,
and is new to Alaska law. It replaces AS 10.05.489(2), .564,
and .570, which were based respectively on MBA Sections 87
and 98.

SIMVRY O OOVERAGE ACC Section .660 is the heart of the
reformed framework for utilizing the incumbent directors and
officers to conduct both voluntary and involuntary dissolu-
tion, a significant change from existing law, which utilizes
a "liquidating receiver" appointed by the court. This sec-
tion enumerates powers and duties of the board. In the event
the superior court does not repose confidence in the abili-
ties or fidelity of the incumbent management, it has power
under AQC Section .648 to appoint other persons to conduct
the winding up.

COMPARISON WTH THE AHNAL CRAFT OF THE RVBCA As previously
noted, it seems Implicit under the terms of RMBCA Section
14.05 that the reform of utilizing incumbent directors in
preference to court ordered authorities to conduct the wind-
ing up has been accepted by the framers of the tentative
draft.
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Section .663 PROCEEDING TO CETERMNE IDENTITY OF DIRECTORS (R TO
APPOINT DIRECTORS

ORIGIN AOC Section .663 is taken from Q&L Section 1003
There is no comparable provision in Alaska law or the MBCA

SMVRY O OOMERAGE This section creates a procedure for
establishing the identity of those who are to wind up and
dissolve the corporation, and to replace those who are un-
willing or unable to perform their duties.

GOMPARISON WTH THE HNAL CRAFT OF THE RMVBCA This power is
not expressly provided in the RMBCA

Section .665 DISTRIBUTION OF CORFPCRATE ASSETS AMING
SHAREHOLDERS, WHEN TO BE MNE

ORIGINN ACC Section .665 is based upon QXL Section 2004 It
replaces AS 10.05.489 and .561, which were based upon MBA
Sections 87 and 98.

AIMVRY (F COVERACE This section provides for the distri-
bution of remaining assets to shareholders according to their
respective rights and preferences once the interests of cre-
ditors and other claimants against the corporation have been
settled.

COMPARISON WITH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.05(a)(4) appears to be the only coverage of this point.
It does not settle the issue of the timing of such distribu-
tions, an ambiguity which may work to the disservice of
creditors.

Section .668 PROVISION FCR PAYMENT OF OEBI R LIABILITY

ORIGIN AOC Section .668 is taken from Seciion 2005 of the
CGCL It is without precedent in Alaska law.

SIMVRY OF COOMERACGE  ACC Section .668 provides a definition
of the concept "adequate provision" for a debt or liability,
a concept used extensively throughout Article 9 as a precon-
dition for distributing assets to shareholders when all
claims by creditors have not yet been settled.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
14.05(a)(3) makes a reference to the power to ". . . mak|[e]
provision for discharging its liabilities.” Section 14.40
utilizes the state treasurer as a repository for funds set
aside to pay unknown or ineligible creditors or claimants.

Section .670 DISTRIBUTION IN MINEY (R IN KIND, INSTALLIMENTS
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ORIGINN ACC Section .670 is taken from QL Section 2006, and
is without precedent in either Alaska law or the MBCA

SIMMRY CF COVEIGE: ACC Section .670 gives express sanction
to distribution schemes which gives shareholders property as
opposed to cash. Installment plans are also sanctioned.

OMPARISON WTH THE HNAL DRAFT OF THE RVBCA The RMBCA con-
tains no coverage other than the. general provisions of Sec-
tion 14.05(a).

Section .673 PFLAN CF DISTRIBUTION ADOPTION BINDING BEHAECT;
NOTICE PAYMENT TO DISSENTING SHAREHOLDERS
ABANDONMENT

ORIGIN ACC Section .673 is predicated upon QXL Section
2007, and is without precedent in Alaska law.

SIMVRY OF OOMBERAGE ACC Section .673 permits the liquida-
tion rights of outstanding shares to be altered to accom—
modate a plan of distribution of assets other than money upon
the approval by the outstanding shares. Class voting is ex-
pressly provided. Preferred shares dissenting from the plan
may require the corporation to make payment according to
their unaltered liquidation preferences. If such dissent and
demand prejudices the plan, the board is authorized to aban-
don the plan without further recourse to shareholders.

COMPARISON WTH THE HNAL ORAFT OF THE RVBCA The RMBCA does
not contain provisions incorporating these powers.

Section .675 RECOVERY OF AMONIS IMPRCPERLY DISTRIBUTED

ORIGIN ACC Section .678 is taken from &L Section 2009, and
is new to Alaska law.

SIMVRY O COMBRAGE Ay amount improperly distributed to
shareholders may be recovered under Section .675. There is
no requirement that shareholders have knowledge of the impro-
priety of such a distribution. Aay recovery from share-
holders may not function to alter their rights to share pro
rata in the residual assets of the corporation.

OVPARISON WTH THE AHNAL CRAFT OF THE RVBCA RMBCA Section
14.07(d)(2) provides for the liability of shareholders who
have received distributed corporate assets to the claims of
creditors.

Section .678 CONTINUED EXISTENCE OF DISSOLVED CORPORATIONS,
mPURPOSES, ABATEMENT OF ACTIONS; DISTRIBUTION O
OMTTED ASSETS
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ORIGIN ACC Section 678(a) is taken from ASI0.05.594, and
is based upon MBCA Section 105. Subsections (b), (c), and
(d) are taken from the 1980 amendment to AS10.05.594 (SB
112).

SIMVRY OF COOMERAGE  This section provides that a corpora-
tion that has been dissolved nmay continue to exist for an in-
definite period of time for the purpose of winding up its af-
fairs, prosecuting and defending actions byor against it,
collecting and discharging obligations, disposing of and con-
veying its property, and collecting and dividing its assets.

COVPARISON WTH THE HNAL CRAAT OF THE RVBCA RMBCA Section

14.05(b) contains similar provisions continuing the corporate
existence.
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ARTICLE 10. FOREIGN CORPCRATIONS

Section .705 ADMSSION OF FOREIGN CORPCRATION

ORIGIN AOC Section .705 Is a reenactment of AS 10.05.597,
which is based upon Section 106 of the MBCA

SUMVARY OF COVERACGE ACC Section .705 conditions entry of a
foreign corporation for the purpose of transacting business
within Alaska. It is intended to exercise to the fullest the
police power of the state while respecting the equal protec-
tion guarantees made obligatory by the Fourteenth Amendnment
to the Constitution of the United States.

COMPARISON WITH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.01(a) parallels ACC Section .705 in requiring a certifi-
cate of authority as a precondition to a foreign corporations
ability to transact business within a host state.

Section .708 APPLICATION TO CORPORATIONS NOWAUTHORIZED TO
TRANBACT BUSINESS IN THE STATE

ORIGIN ACC Section .708 is a reenactment without change of
AS 10.05.687 and is based upon Section 123 of the MBCA

SIMVRY O COVERACGE ACC Section .708 reflects the deter-
mination of the legislature to grant to foreign corporations,
irrespective of their date of entry, the equal protections of

the laws of Alaska Including the imposition of all Ilimita-
tions, restrictions, liabilities, and duties prescribed in
the ACC.

COMPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
17.02 parallels ACC Section .708 in extending the provisions
of a new corporations code to foreign corporations currently
qualified to transact business in the host state.

Section .710 LIABILITY FOR TRANBACTING BUSINESS WTHUT
CERTIFICATE OF AUTHORITY

ORIGIN AQOC Section .710 is a reenactment of AS 10.05.696
and is based upon Section 124 of the MBCA

SUMVRY O COVERACE I— order to enforce the requirement

that a foreign corporation obtain a certificate of authority
prior to transacting business within Alaska, ACC Section .710
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im$o'es a penalty of up to f10,000 per year or portion there-
of during which such Intrastate business was transacted with-
out compliance with AQCC Section ,705. I~ addition, such a
foreign corporation Is nmade liable for all fees and taxes
which would have been paid if there had been full compliance
with the ACC

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.02(d) authorizes the imposition of a penalty for transact-
ing business without a certificate of authority.

Section .713 TRANBACTING BUSINESS WITHOUT CERTIFICATE OF
AUTHORITY AS BAR TO RIGHT TO SUE

ORIGIN ACC Section .713 reenacts AS10.05.690 and is based
upon Section 124 of the MBCA

SIMMVRY O COVERACGE Anmong the disciplinary consequences of
a foreign corporationls transaction of business within Alaska
withoutcompliance with ACC Section .705 is the denial of its
right to maintain any action, suit, or proceeding in Alaska
state co<,<s.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.04(a), (b), and (c) creates identical consequences to
those set forth in AQCC Section .713.

Section .715 TRANBACTING BUSINESS WITHOUT CERTIFICATE COF
AUTHORITY NOTT AFHFECTING GONTRACTS AND RIGHT TO
CEHHEND ACTION

ORIGIN AQCC Section .715 is a reenactment without change of
AS 10.05..693.

SIMVRY OF COMRACGE ACC Section .715 confines the discipli-
nary consequences of the transaction by a foreign corporation
of intrastate business within Alaska without a certificate of
authority to those imposed by the ACC It does not generate
grounds for a contracting party to assail the validity of a
contract or transaction with a noncomplying foreign corpora-
tion. Finally, although precluded by ACC Section .713 from
initiating any action, suit, or other proceeding, a noncom-
plying foreign corporation is not precluded from defending
itself in proceedings commenced by others in Alaska courts.

AOVPARISON WTH THE ?INAL CRAAT OF THE RVBECA RMBCA Section
15.02(e) accords with the provisions of ACC Section .715.

Section .718 ACTIVITIES NOT CONSTITUTING TRANSACTING BUSINESS IN
w[HS STATE
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ORIGIN ACC Section .718 is a reenactment of AS 10.05.600,
and is based upon Section 106 of the MBCA

SUMVRY OF COVERAGE Under the Interstate commerce douse
and conmmon law comity principles, a foreign corporation may
engage in certain activities within a state without being re-
quired to first obtain a certificate of authority. I~ an ef-
fort to reduce litigation and clarify a murky body of deci-
sional law precedent, AQCC Section .718 enumerates activities
which a foreign corporation may pursue without the necessity
of obtaining a certificate of authority under AQCC Section
. 705.

COMPARISON WTH THE ANAL CRAFT OF THE RVBCA RMBCA Section
15.01(b) is substantively identical to ACC Section .718.

Section .720 CORFCRATE NAME OF FOREIGN CORFPCRATION
Section .723 ASSUMED CORFCRATE NAME

Section .725 GOHANCE OF NAME BY FOREIGN CORFORATION

ORIGIN AQC Section .720 represents a modified content of 4S
10.05.606 and is based upon Section 108 of the MBCA

ACC Section .723(a) is based upon AS 10.05.607 and
predicated upon Section 108(c)(12) of the MBCA Wbrding
changes have been made in order to avoid any confusion in
coordinating this section with ACC Section .720. Section
.723(b) is new and replaces the requirement that a corpora-
tion using an assumed name identify its true corporate nane
in all advertising, contracts, and other legal documents with
a scheme whereby any interested party may resort to records
maintained by the commissioner which references the actual
and assumed names of foreign corporations.

ACC Section .725 reenacts AS 10.05.609, and is based
upon Sections 109 of the MBCA

SUMVARY OF COVERACE AQC Section .720 Imposes upon foreign
corporations seeking a certificate of authority the same
limitations with respect to a corporate name whichareim-
posed upon domestic corporations by AQC Section .105.

In order to accommodate a foreign corporation while at
the same time vindicating the policies of Alaska law, ACC
Section .723 permits a corporation disabled from using its
actual nane to adopt an assumed name which, if it is permis-
sible under ACC Section .720, is the nane under whichit
elects to do business in Alaska.

ACC Section .725 furthers the policy with respect to
permissible and impermissible content of corporate names by

providing that a foreign corporation will have itsrightto
transact business suspended were it to adopt an impermissible
name.
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GOMPARISON WTH THE HNAL CRAAT OF THE RVBCA RMBCA Section
15.06 is functionally equivalent to AQC Sections .720, .723,
and .775.

Section .728 APPLICATION FCR CERTIFICATE OF AUTHORITY
Section .730 CONTENTIS OF APPLICATION
Section .733 FILING CF APPLICATION FCOR CERTIFICATE CFAUTHORITY

ORIGIN ACC Section .728 1Is a straight reenactment of AS
10.05.612.

ACC Section .730 is a reenactment of AS 10.05.615 as
amended. It Is predicated upon Section 110 of the MBCA

AQC Section .733 is identical to AS 10.05.618 and .621
and is premised upon Section 111 of the MBCA

SIMMRY OF COMERAGE  ACC Section .728 provides that the for-
eign corporatione application to do business in Alaska shall
be filed with the commissioner.

AQC Section .730 specifies the subject matter and in-
formation which must be included in an application for a cer-
tificate of authority. Three of the required items are non-
uniform: Section .730(5) goes beyond the statement of pur-
pose to require selection from the ldentification code estab-
lished under ACC Section .950; Section .730(12) mandates dis-
closure of the names and address of each alien affiliate;
and, Section .730(13) requires that the application state the
nane and address of any person(s) owning at least 5% of the
shares or any class of shares and then disclose the percent-
age owned by such individuals.

AQC Section .733 specifies that the application shall
be on forms furnished by the commissioner.

AOVPARISON WTH THE ANAL CRAAT O THE RVBCA RMBCA Section
15.01(a) is identical to ACC Section .728. RMBCA  Section
15.01(b) is similar to ACC Section .730 with the exception of
the three items added by the Alaska legislature and informa-
tion regarding the capitalization of the applicant.

Section .735 HFECT OF CERTIFICATE OF AUTHORITY

ORIGIN AOC Section «735 is a reenactment of /1510.05.624
and based upon Section 112 of the MBCA

SMVRY OF COVERACE ACC Section .735 parallels AQCC Section
.218 by establishing a "bright line" event upon which the
authority to transact intrastate business is granted by the
State of Alaska.

OVPARISON WTH THE FINAL CRAFT OF THE RVBCA RMBCA Section
15.05(a) is the functional equivalent of AQC Section .735.
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The balance of the RMBCA section contains recitations that In
granting a certificate of authority the host state does not
Intend to meddle In the Internal affairs of the foreign cor-
poration.

Section .738 AMANCED CERTIFICATE CF AUTHORITY

ORIGIN ACC Section .738(a) Is a reenactment of /1S
10.05.657. Section .738(b) Is new and conforms the entire
section to MECA Section 118.

SIMVRY OF COOMERACGE ACC Section .738 obliges a foreign cor-
poration which changes its corporate name or desires to
pursue an intrastate purpose In Alaska other than the one(s)
set forth in its application for a certificate of authority
to obtain an amended certificate as a precondition to effect-
ing such change.

QOMPARISON WITH THE HNAL CRAAT OF THE RVBCA RMBCA Section
15.04 is similar to ACC Section .738 except that there Is no
Interest In the purposefs) which the applicant corporation
proposes to pursue In the host state.

Section .740 PONES OF FOREIGIN CORPORATION

ORIGIN ACC Section .740 reenacts /IS 10.05.603 and is prem-
ised upon Section 107 of the MBCA

SUIMMVRY OF COVERAGE Consonant with Alaska's obligation to
extend the equal protection of her Jaws, ACC Section .740 es-
tablishes than an authorized foreign corporation shall have
the same powers as would a domestic corporation organized for
the purposes stated In the application for or amendment to
the certificate of authority.

COMPARISON WTH THE HNAL DRAFT CF THE RVBCA RMBCA Section
15.05(b) Is functionally ldentical to ACC Section .740.
Section .743 RBEVOCATION OF CERTIFICATE OG- AUTHORITY

Section .745 LIMTATIONS ON REVOCATION OF CERTIFICATE COF
AUTHORITY

Section .748 ISSUANCE OF CERTIFICATE OF REVOCATION
Section .750 HBFECT OF CERTIFICATE OF REVOCATION
ORIGIN ACC Sections .743, .745, .748, and 750 are reenact-

ments without change of AS 10.05.675, .678, .681, and .684.
They are based upon Sections 121 and 122 of the MBCA
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IMVRY OF COMRACGE ACC Sections . 743, .745, .748 and .750
authorize, regulate, and determine the effect of a certifi-
cate of revocation issued by the commissioner. The power of
revoca ion under Section .743is similar to the commis-
sioner's power to involuntarily dissolve a domestic corpora-
tion under AQC Section .630. The sixty day notice and grace
period established by AQC Seciion .745 is also similar to the
procedures limiting the commissioner's power to effect in-
voluntary dissolution. If the certificate of authority is
revoked pursuant to AQCC Section .748, Section .750 declares
that the foreign corporation is no longer authorize " to
transact intrastate business in Alaska.

COMVPARISON WTH THE ANAL CRAFT O THE RMBCA RMBCA Section
15.30 stipulates the grounds for revocation. They are simi-
lar to those set forth in ACC Section .743, except that the
RMBCA lists as a ground for revocation that the foreign cor-
poration has ceased to exist or been involved in an organic
change. The ACC adds involvement in an illegal combination
in restraint of trade as a ground for revocation. RMBCA Sec-
tion 15.31(a) and (b) are similar to ACC Section .745 creat—
ing j grace period in which the foreign corporation can cor-
rect what would otherwise serve as a groundforrevocation.
This section also comports with ACC Section.748 on the is-
suance of a certificate of revocation and the effective date
at which the authority of the foreign corporation to transact
intrastate business ceases.

Section .753 REGISTHRED OFFICE AND REGISTEHRED ACENT OF FOREIGN
CORPORATION

Section .758 OHANCE OF REGISTEHRED OFFICE (R REGISTEHRED ACENT G
FOREIGN CORPORATION

Section .760 FILING COFSTATHVENT CF CGHANCE

ORIGIN AOC Sections.753, . 758, and .760 are reenactments
without change of AS 10.05.627, .633, and .635. They reflect
the content of Sections 113 and 114 of the MBCA

SIMVRY OF COVERACGE ACC Sections .753, .758, and .760
parallel Sections .150., 165., and .170 respecting domestic
corporations. They oblige authorized foreign corporations to
designate both a registered office and a registered agent,
govern the change of such office or agent, and establish pro-
cedures for notification of the commissioner.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
15.07 is identicalto AQCC Section .753 creating the obliga-
tion on the partof a foreign corporation to maintain a
registered ofrice and ayel'l in the host state. RMBCA Section
15.08 is functionally identical to ACC Sections .758 and .760
respecting the procedures for changing either the agent or
office and'provlding notification to the state.
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Section .763 SERVICE OF PROCESS ON FOREIGN CORFPORATION
Section .765 SERVICE ON COMMSSIONER

Section .768 REOORCS KEPT BY COMMISSIONER

Section .770 PROCHOURE NOT EXCLUSIVE

ORIGIN ACC Sections .763, . 765, .768, and .770 reiterate
the content of AS 10.05.639, .642, and .648. They are based
upon Section 115 of the MBCA They have been modified to ac-
cord with the holding of the Supreme Court of Alaska in
Northern Supply, Inc. v. Curtiss-Wrlght Corporation, 397 P.2d
1013 (1965), that the long-*rm jurisdiction of the state
courts is not dependent upon the statutory criteria requiring
a certificate of authority.

SIMVRY OF COOMERACGE ACC Sections .763, .765, .768, and .770
balance the needs of a party desiring to initiate litigation
against an authorized foreign corporation in Alaska with the
need of that entity to maximize the circumstances in which
notice and service of process will be actual as opposed to
constructive.

COMPARISON WTH THE HNAL CRAFT OF THE RMVBCA RMBCA Section
15.10 accords with AQC Section .763 in making the registered
agent the proper party upon whom service of process may be
served in the host state. If a foreign corporation does not
designate or maintain a registered agent, Section 15.10(b)
differs from the prior provisions of the Mbdel Act and the
historic and recommended content of Alaska law. Rather than
utilizing the commissioner as an agent of last resort for the
service of process, Section 15.10(b) directs the plaintiff to
effectuate service by registered or certified mall sent to
the address of the foreign corporation at its principal of-
fice as shown on the certificate of authority or most recent
annual report.

Section .773 AMEDMENT TO ARTICLES OF INCORPORATION OF FOREIGN

CORPORATION

ORIGIN AOC Section .773 is a reenactment of 45 10.05.651.
It is predicated upon Section 116 of the MBCA

SUMMVRY OF COVERAGE ACC Section .773 requires that the com
mission be noticed of amendments to the articles of foreign
corporations which have sought and are enjoying a certificate
of authority.

COMPARISON WTH THE FINAL DRAFT OF THE RMBCA  The RMBCA con-
tains no coverage on this point.
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Section .775 ORGANIC GHANCE OF FOREIGN CORPORATION

ORIGINt AQC Section .775 recapitulates the content of AS 10.

05.654 an reflects the content of Sectionl1l7 of the MBCA
with terminology changes to clarify the scope of the section
and conform to the style of the ACC

SIMVARY OF OOMERACGE Whenever an authorized foreign corpora-
tion is Involved in an organic change (defined in AQCC Section
.990(26)), notification of the commissioner is to be made by
filing a copy of the articles of merger, consolidation, ex-
change, or reorganization authenticated by the proper autho-
rity in the jurisdiction in which it is domesticated.

COMPARISON WTH THE HNAL ORAAT O THE RMBCA  The  only
related coverage in the RMBCA is Section 11.07 which requires
a foreign corporation to file articles ofmerger with the
secretary if the foreign corporation has merged with a domes-
tic corporation with the foreign corporation as the surviving
entity.

Section .778 WTHIRANL OF FOREIGN CORPORATION
Section .780 QGONTENTS OF APPLICATION FOR WTHIRANL
Section .783 FIRMV CGF APPLICATION FOR WTHIRANAL
Section .785 FILING OF APPLICATION FOR WTHIRANAL
Section .788 HBHFHFECT OF CERTIFICATE OF WTHIRANAL

ORIGIN AQC Sections .778, . 780, . 783, .785, and .788
reenact /IS 10.05.660, .663, .666, .669, and .672. They are
based upon Sections 119 and 120 of the MBCA ACC Section
.785 has been restated to observe the consolidation of proce-
dures effected by AQC Section .910.

SMVARY OF COVERACGE ACC Sections .778, .780, .783, . 785,
and . 788 provide for the orderly and official withdrawal of a
foreign corporation from Alaska. I— these procedures are not
followed, and the bright line events of ACC Sections . 785
and .788 are not observed, the corporation would have a con-
tinued liability for taxes and fees.

COMPARISON WTH THE ANAL DRAFT - THE RVBCA RMBCA Section
15.20 is identical to ACC Section .778 on the procedure for
withdrawal. It differs from ACC Section . 780 speciflce lion
of the contents of the application reflecting the RMBCAes in-
difference to disclosure of the financial structure of a for-
eign corporation. The RMBCA does not require the state to
prepare a form for the application to withdraw as does ACC
Section .-783. The other distinctions between 15.20 and ACC
Sections '.'785 and . 788 reflect the distinction between uti-
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lizing the secretary of state and the commissioner
act with domestic and foreign corporations.



ARTICLE 11. REPORTS HES AND PENALTIES

Section .805 BIENNIAL REPFORT OF DOMESTIC AND FOREIGN  CORPCRA
TIONS

Section .808 CONTENTIS OF BIENNIAL RERORT
Section .811 FILING OF BIENNIAL RERCRT

ORIGIN ACC Sections .805, .808, and .811 are predicated
upon /IS 10.05.699, .702, and .705 as amended in 1980. These
provisions of the Alaska Statutes were based upon MBCA Sec-
tions 125 and 126. ACC Section 811(d) Is new, and was sug-
gested by the Department of Commerce and Economic Develop-
ment.

IMIRY OF COMRACE ACC Sections .805, .808, and .811 es-
tablish an obligation on the part of each domestic and au-
thorized foreign corporation to file a biennial report with
the Departments of.Commerce and Economic”™ Development, thus
continuing the policy set by the 1980 legislature”.

COMPARISON WTH THE AHNAL DRAFT OF THE RVBCA RMBCA Section
16.22 differs from ACC Section .808 in three particulars. It

would require an annual as opposed to biannual report. That
report would not Include identification of alien affiliates
or of control persons. The requirements for timely filing

are similar in both provisions as is the opportunity for cor-
rection with incursion of penalties for tardy filing.

Section .815 FILING NOTICE OF GHANCE OF OFFICERS, DIRECTORS,
FIVE PERCENT SHAREHOLDERS AND ALIEN AFFILIATES

ORIGIN ACC Section .815 is predicated upon AS 10.05.706 as
enacted in 1980.

SIMVRY CF COMRAGE  This section reflects the Intense con-
cern of the state that it be Informed as to the identity of
current officers, directors, five percent shareholders, and
alien affiliates.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA The RMBCA con-
tains no provision on this important issue.

Section .815 PFPENALTY FOR FAILURE TO FILE BIENNAL RERCRT

ORIGIN ACC Section .815 is predicated upon /IS 10.05.771 as
amended in-1980, which was based upon MBCA Section 155.
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SIMVRY OF COMERAGE  ACC Section .815 imposes a sanction ap-
plicable to any failure or refusal to file a biennial report
required by this chapter, employing a strict liability stand-
ard.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA  The RMBECA does
not appear to contain a provision dealing with the conse-
quences of late filings. The official comment (16-50) ob-
serves ". . .failure to file the annual report. . .is a
ground for administrative dissolution or revocation of the
certificate of authority to transact business.”

Section .818 INTEHRROCGATORIES BY COVMISSIONER  JUDICIAL
PROCEEDING TO OGONTEST

ORIGINN ACQC Section .818(a), (b), and (c) is predicated upon
AS 10.05.777 and Section 157 of the MBCA  Subsection (d) is

modeled after 45 45.52.210(f).

SIMVRY OF COMRACGE ACC Section .818 grants broad powers to
the commissioner to utilize interrogatories reasonably neces-
sary to ascertain compliance with or violations of this Chap-
ter. Subsection (d) permits either a corporation or an in-
dividual to challenge judicially the method, scope, or con-
fidentiality of the interrogatory.

COMPARISON WTH THE ANAL CRAAT GF THE RMVBCA For unex-
plained reasons, the RMBCA has abandoned this useful prac-

tice .

Section .820 CONFIDENTIALITY CF INFORVATION DISCLOSED BY
INTERROGATORIES

ORIGIN AQC Section .820 is a reenactment of AS 10.05.780,
and is based upon MBCA 158.

SIMVRY OF OOMERAGE  This section exempts the answers to in-
terrogatories from the disclosure requirements of AS
09.25.110 and .120, which provide that state agency records
are public records unless specifically provided otherwise by
state law. AQC Section .820 specifically provides otherwise.

COMPARISON WITH THE HNAL CRAFT OF THE RMBCA Since, in con-
travention of former Mbdel Act policy,, the RMBCA does not

provide for administrative interrogatories, it contains no
provision making answers confidential.

Section .825 FAILURE TO ANBVAR INTEHRROGATORIES

ORIGIN ACC Section .82 combines provisions of 45
10.05. 785,'- =. 786, and . 777, jhich were predicated upon Sec-
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tions 135, 136, and 137 of the MBCA Nb substantive change
Is worked in existing Alaska law.

SIMVRY OF COMERAGE ACC Section .823 provides that any cor-
porate or natural person who falls or refuses to mMmake a
timely, full, and truthful answer to Interrogatories shall be
guilty of a misdemeanor. Further, the commissioner does not
have to file any document to which the Interrogatories relate
until they have been properly answered.

COMPARISON WITH THE HNAL DRAFT OF THE RMBCA  The RMBECA con-
tains no coverage on this point.

Section .825 PENALTIES IMPCSED URFON OFFICERS AND DIRECTORS

ORIGIN AQC Section .825 represents a modification of AS
10.05.786 as amended in 1980. AS 10.05.786 *as predicated
upon MBCA Section 136.

SMVRY O COOMERAGE ACC Section .825 goes beyond Section
.823, to impose further misdemeanor consequences upon any of-
ficer or director who signs any articles, statement, report,
application, or other document filed with the commissioner,
the content of which is known to be false.

OVPARISON WITH THE ANAL CRAFT OF THE RVBCA RMBCA Section
1.29 contains a generic provision on the consequences a know-
ingly signing a false statement which is to be filed with the
state. It must be customized by the adopting jurisdiction.

Section .828 INOCORPORATION CR FILING HES

ORIGIN ACC Section .828 is a modified version of AS
10.05.708 (Section 130 of the MBCA) as amended in 1980. The
provision fixing a filing fee for non-stock corporations or-
ganized under AS 21.69 is new, and designed to coordinate
the specific provisions of Chapter 21 with the general cross
reference to Chapter 10.05.

IMMRY OF COMBERAGE ACC Section .828 establishes a filing
fee for both domestic and foreign corporations doing business
in Alaska, and fixes in the Department of Commerce and Econo-
mic Development the power to set the amount by regulation,
with the mandate that the fee be fixed with reference to the
amount of authorized capital stock of the corporation. The
authority of the department is further subject to the provi-
sion of Section .860, which limits Increases in fees to an
amount that does not exceed the rise in the consumer price
index for Anchorage.

COVPARISON WTH THE HNAL ORAAT O THE RVBCA RMBCA Section

1.22(a) recommends that the legislature set filing, service
and copying fees. ACC Section .828 grants authority to the
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commissioner to set the fees within legislatively prescribed
limits tied to the cost of living index. Under the RMBCA
adjustment for inflation or deflation would have to be ac-
complished by way of legislative amendment.

Section .830 HFES OGN APROINTMVENT (R REMVOCATION GF APRFOINTVENT

ORIGIN ACC Section .830 is a redrafting without substantive
change of AS 10.05. 714, which was based upon MBCA Section

128.

SMVARY COF COOMBERACGE  ACC Section .830 provides that when a
foreign corporation files with the department a certificate
of appointment of a process agent, or the change of address
of a process agent, it shall pay a fee established by regula-
tion.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA  See comparison
of features noted under ACC Section .828.

Section .833 HFES AND PENALTIES PAYABLE ON WTHIRAMNL. OF
FOREIGN CORFPORATION

section .835 HFE=S ON DISSOLUTION OF DOVESTIC CORPORATION

Section .838 TAXES PENALTIES AND FES ON FILING CERTIFICATE
OF DISSOLUTION G- FOREIGN CORPORATION

Section .840 HFES FOR CERTIFIED COPIES CF DOOUMENT
Section .843 OIHER HLING FHES

ORIGIN AQC Sections .833, .835, .838, .840, and .843 re-
enact without substantive change AS 10.05.750, 753, . 756
(which were based upon MBCA Section 128), 762 (which was
based upon MBCA Section 129), and .747, all as amended in

1980.

SIMMRY O COMRACGE ACC Sections .833 through .843 estab-
lish the indicated occasions for the imposition of fees,
which are to be determined by the department of Commerce and
Economic Development, subject to Section .860’s cost of liv-
ing ceiling.

COMPARISON WTH THE HNAL CRAFT OF THE RMBCA See comparison
of features noted under AQCC Section .828.

Section .845 BIENNIAL CORPORATION TAX FPENALTY FOR NONPAYMENT

Section .848 FAILURE TO PAY TAX (R MKE RERCRT AS PRECLIUDING
SUIT By CORPCRATION
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Section .850 GCOMMSSIONER TO INSTITUTE SUITS TO COMPH- PAYNENT
Section .653 FAILURE TO PAY TAX AS EMDENCECF INBOLVENCY
Section .855 PAYMENIS TO BEEMNE IN ADVANCE

Section .658 ACCOUNTING FOR AND DISPOSITION OF TAXES AND FEES

ORIGIN ACC Sections .845 through .858 represent modifica-
tions and reenactments of AS 10.05.717, . 720, .723, 726,
765, and .768. I~turn , these provisions were predicated
upon MBCA Sections 132, 133, and 134. ACC Section .850 sub-
stitutes the Commissioner of the Department of Commerce and
Economic Development for the Attorney General as the official
to commence suit to compel the payment of the biennial cor-
poration tax.

SIMVRY OF COMERACE AQC Sections .845 through .858 impose
on both domestic and foreign corporations doing business in
Alaska a biennial corporation tax, and fix the consequences
for failure to nmake payment of such tax.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA As noted, the
RMBCA does not address the issue of penalty consequences for
failure to observe reporting requirements. The recommended
fee structure is very rigid with adjustments necessitating
legislative amendment.

Section .860 INCREASE INFES

ORIGIN ACOC Section.8601is a reenactment of AS 10.05.773,
as enacted in 1980.

SUMMVRY O COOMERACE ACCSection .860 explicitly limits in-
creases in fees authorized throughout this Chapter to a cell-
ing reflecting changes in the consumer price index for AnNch-
orage as determined by the Bureau of Labor Statistics of the
United States Department of Labor.

COMPARISON WTH THE ANAL CRAFT OF THE RVBCA There is no
RMBCA provision on this point.

Section .863 AFFEAL FROM REVOCATION OF CERTIFICATE OF AUTHORITY

ORIGIN ACC Section .863 is a reenactment without change of
AS 10.05.792, which was based upon MBCA Section 140.

SIMVRY CF COMERAGE  ACC Section .863 authorizes recourse to
the superior court to contest any disa'/ut'val of any document
or vrevocation of any certificate of *rity. Upon com
pliance with the procedures sc out I. -s section, the ap-
plicant is- entitled to a trial de novu, and the court is em
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powered to take such action as Is proper.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Sec-
tion 1.26 provides for judicial review of an administrative
refusal to file a document. The official comment (1-27)
makes it clear that the RMBCA does not take a position on
either the burden of proof, scope or nature of the review.
ACC Section .863 resolves these Issues.

Section .865 CANCHLATION CF CERTIFICATES ISSUED AND FILINGS
ACCEHPTED

ORIGINL ACC Section .865 is a reenactment with one change of
AS 10.05.794 as enacted in 1980. The change makes clear thrz
the ground for cancellation must be one that existed at the
time of the original filing or issuance of the certificate.

SIMVRY OF OOMERAGE ACC Section .865 gives the commissioner
a period of one year from the time which a document is filed
to discover defects and act upon them. If the defect is a
ground for refusal to issue the certificate or refusal to ac-
cept a filing and the discovery is nmade within one year, the
commissioner is empowered upon proper notice and procedure to
cancel the certificate issued or filing accepted.

COMPARISON WTH THE HNAL DRAFT OF THE RVMBCA The RMECA does
not contain an explicit provision on this Important question.
11 is possible that the general powers provision (RMBCA Sec-
tion 1.30) might be aggressively interpreted to Invoke this
power.

Section .868 FORW TO BE=E FURNISHED BY THE COMMISSIONER

ORIGIN AQCC Section .868 is a reenactment without change of
AS 10.05.798, and is based upon MBCA Section 142

SIMMVRY OF OOMERACGE This section grants the commissioner
the right to prescribe the content of forms for any report
required by this Chapter. It also obligates the commissioner
to furnish appropriate forms for required reports and other
documents. This provision is sought to serve both the con-
venience of persons attempting to comply with the act as well
as facilitating the record keeping efforts of the state.

COVPARISON WTH THE HNAL CRAAT O THE RVBCA RMBCA Section

1.21 grants administrative authority to prescribe and furnish
forms but, unlike AQCC Section .868, does not oblige the state

to create such forms.

Section .870 IDENTIFICATION CODE

ORIGIN ACC Section .870 is a reenactment without change of
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/BB 10.06. 799, which was enacted In 1980.

SIMVARY OF COMERACGE  This section requires the commissioners
of the Departments of Revenue and of Commerce and Economic
Development to establish a coded list of business activities
and make such list available to the public.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA Reflecting Its
character as a statute designed for the needs and interests
of no particular jurisdiction, the RMBCA contains no provi-
sion on this important Alaska effort.



ARTICLE 12. MSCH1LANEOS PROVISIONS

Section .905 MOTING CF SHARES, QUORUM STATUS OF DISQUALIFIED
SHARES

ORIGINN AQC Section .905 is taken from QL Section 112, and
is without precedent in Alaska law.

SIMVRY OF COMBERACGE This section defines the references to
a "majority of snaresn found throughout the ACC to nean a
majority of shares entitled to vote under the articles of in-

corporation. Votes disqualified from voting are not to be
considered ‘"outstanding” for determining a "quorum" or a
"majority. "

COMPARISON WITH THE HNAL CRAFT OF THE RVBCA  The RMBCA con-
tains no explicit provision defining the terms "majority" or
"majority of shares.”

Section .910 PRCOCESSING CF V\RITINGS FILED WTH THE COMMISSIONER

ORIGIN ACC Section .910 consolidates without substantive
change in one provision matters covered in AS 10.05.081,
.258, .268, .503, .321, .339, .357, .402, .468, .483, .504,
513, .621, and .6609.

SIMVRY CF COMRAGE ACC Section .910 establishes a wuniform
procedure whereby the commissioner reviews and processes
reports and documents which have been filed with the depart-
ment.

COVPARISON WITH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.25(a) and (b) seeks to accomplish the same uniform treat-

ment of reports and documents submitted for filing.

Section .915 DISAPFROVAL OF V\RITING BY COVMISSIONER AFFEAL

ORIGIN ACC Section .915 is a reenactment without change of
AS 10.05.792, and is based upon MBECA Section 140.

SIIMVRY OF COMRACE ACC Section .915, like Section .863,
authorizes a trial de novo in the superior court for purposes
of contesting the disapproval of any document or the revoca-
tion of any certificate of authority.

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.25(c) requires that a refused document be returned with a



written explanation. RMBCA Section 1.26 establishes a right
to seek judicial review although, as noted, it does not
specify the standard of review or burden of proof.

Section .920 WRITINGS, CORRECTIONB
ORIGIN ACC Section .920 is derived from NEL Section 105.

SIMVRY OF OOVERACGE AQC Section .920 provides procedures
for correcting minor mistakes without affecting the effec-
tive date in writings which have been filed. Mhajor omissions
and misinformation may not be corrected by this procedure.

COMPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.24 is functionally identical to ACC Section .920.

Section .925 WRITINGS AS EMDENCE

ORIGIN ACC Section .925 is adapted from NBL Section 106.
The language in .925(a) regarding the absence of a filing is
new. The remainder of subsection (a) is similar to AS
10.05.795, which was based upon MBCA Section 141.

SIMVRY OF COOMERAGE AQC Section .925 specifies that certain
writings and certifications by the commissioner of the ab-
sence of a writing are to be regarded as prima facie evidence
of the facts stated in the writings and the execution or
nonexecution thereof.

COMPARISON WTH THE HNAL ORAFT OF THE RVBCA RMBCA Section
1...7 creates a far more limited evidentiary value for writing

filed with the state. The certificate of filing merely
creates a conclusive evidentiary presumption that the origi-
nal of the document has been filed. Nothing is created by

way of evidentiary presumptions concerning the content of
such writings,

Section .950 COORPORATE SEAL AS BEVIDENCE

ORIGIN ACC Section .950 is predicated upon NBOL Section
107, and is without precedent in Alaska law.

SIMVRY OF COMERAGE ACC Section .950 treats the presence of
a corporate seal on a writing as prima facie evidence that
the writing was executed by authority of the corporation.

QOVPARISON WTH THE FINAL CRAFT OF THE RVBCA RMBCA Section
1.27 fails to establish this evidentiary qualityrespecting
the use of the corporate seal.



Section - 935 WAIlIVER OF NOTICE

ORIGIN AQC Section .935 Is a reenactment of AS 10.05.804,
which was based upon MBCA Section 144.

SMVRY OF COMBRACGE  This section provides that a written
waiver of notice, whether executed before or after the tlve

stated for notice, Is to be accepted as the -equivalent rf
giving notice In any situation where notice to a director or
shareholder is required.

QOVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
7.05(a) is functionally Identical to AQC Section .935.
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ARTICLE 13. &EN\HERAL PROVISIONS

Section -.950 POWERS O F COMMISSIONER

ORIGIN ACC Section .950 Is a reenactment without change of
AS 10.05.813, and is based upon MBCA Section 139.

SIMVRY O COOMRACE ACC Section .950 grants broad though
nonsubstantive administrative authority to the Commissioner
of the Department of Commerce and Economic Development. The
limited authority of the Commissioner to adopt regulations if
set forth in AQC Section .953.

COVPARISON WTH THE FINAL CRAFT OF TH=E RVBCA RMBCA Section
1.30 is identical to ACC Section 950 except that it refers to
the secretary of state.

Section .953 REAULATIONS

ORIGIN ACC Section .953 is a redrafting of A5 10.05.823,
which was enacted in 1980.

SIMVRY OF COMRACGE ACC Section .953 is a restrictive grant
of rulemaking authority to the commissioner and Department of
Commerce and Economic Development. This rulemaking authority
must be exercised in conformity with the Administrative Pro-
cedure Act (AS 44.62), and nay be Invoked only as specifi-
cally provided in this Chapter.

COMPARISON WTH THE FINAL DRAFT OF THE RVBCA  The RMBCA con-
tains no comparable provision restricting either the sub-
stance or limiting the procedures to be employed in ad-
ministrative rule making.

Section .955 APPLICATION

ORIGIN ACC Section .955 subsection (a) is a modified ver-
sion of NBXL Section 103, and replaces AS 10.05.816, which
was based upon MBCA Section 147. Subsection (b) is a modi-
fied version of QGCL Section 102(b), and replaces AS
10.05.816, which was based upon MBCA Section 147. This sec-
tion supplements AS 01.10.100.

SIMVRY OF COMRACE ACC Section .955 makes the ACC applica-
ble to domestic corporations formed under AS 10.05, and to
foreign corporations to the extent provided generally In Ar-
ticle 10 and expressly elsewhere. Subsection .955(b) pro-



vides that the existence of corporations formed under exXxist-

ing law is not affected. Subsection .955(c) provides that
enactment of the ACC does not affect pre-enactment legal dis-
putes.

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
17.01 extends the application to domestic corporations while
RMBCA  Section 17.02 accomplishes the extension to foreign
corporations authorized to transact business in the host
state.

Section .958 PROVISIONS CONSTRUED AS RESTATEVENTS AND CONTINU
ATION

ORIGIN AQC Section .958 is taken from QL Section 2.

SIMVRY O OOVMERAGE Muxch of the ACC represents a reenact-
ment of existing Alaska law, either verbatim or with minor
changes to conform with ACC usage and style. ACC Section
.958 construes these reenactments as restatements and contin-
uations of existing lav;.

COVPARISON WTH THE HNAL CRAFT OF THE RMBCA The RMBCA does
not contain this useful transaction and application section.

Section .960 CORPORATIONS CRGANIZED UNLER P. L. 92-203

ORIGIN AQC Section .960 is a reenactment of AS 10.05.005,
with the addition of subsection (d) which exempts Native cor-
porations from the provisions of AQC Section .488 on the
liability of directors and officers. AS 10.05.005 was en-
acted in 1972 and amended in 1975 and 1981.

SIMVRY OF COMBRAGE  Under the Alaska Native Claims Settle-
ment Act, P.L. 92-203, either the general business corpora-
tions code cr the nonprofit corporations code of the State of
Alaska is to be used to organize the entities which are to
hold the assets distributed through ANCSA Due to the spe-
cial nature of these corporations and the federal requirement
that the corporate form be used, the AQC contains a variety
of special provisions tailored to Native corporations. ACC
Section .960 provides for the capitalization of Native corpo-
rations, distributions to shareholders, approval of plans of
merger or consolidation, and the .liability of directors and
officers to contract claimants.

COVPARISON WTH THE FINAL CRAFT OF THE RVMBCA The RMBCA con-
tains no provisions accomplishing discrete treatment of cor-
porations formed under the Alaska Native Claims Settlement
Act.



Section - 963 SEVERABILITY

ORIGIN AQC Section .963 is taken from NBL Section 111. It
supplements the provisions of AS 01.10.030.

SMVRY OF COOMBERAGE AQC Section .963 provides that the ACC
will not be struck down as a whole on account of the invali-

dity of any provision in it.

COMPARISON WTH THE HNAL DRAFT OF THE RVBCA RMBCA Section
17.04 contains a severability provision similar to AC Sec-
tion 963.

Section .965 RESERVATION OF PFONAR

ORIGIN ACC Section .965 is based upon AS 10.05.822, MEA
Section 149, and NBCL Section 110.

SIMVIRY OF COMERAGE  This section reserves unto the legisla-
ture the plenary right to alter, amend, suspend, or repeal in
whole or in part the provisions of the ACC

OVPARISON WTH THE HNAL CRAFT OF THE RVBCA RMBCA Section
1.02 contains a reservation of power clause similar to ACC
Section 965.

Section .968 SIGNATURE

ORIGIN AQC Section .968 is derived from &L Section 17, and
is new to Alaska law.

SIMVARY OF OOMERACGE  This section specifies that a mark is a
signature when the signer cannot write and the signer's name
is written out by a witness who signs his own name.

COVPARISON WTH THE HNAL CRAFT OF THE RVBCA The RMBCA does
not contain a provision anticipating the needs of citizens
who cannot write.

Section .970 RJUES OF CONSTRUCTION AND INTERPRETATION

ORIGIN ACC Section .970 is derived from QL Sections 5, 6,
7, 8 113, 114, 118, 10, 11, 12, 13, 15, and 16 respectively,
and are all new to Alaska law.

SIMVRY OF COOVMERAGE ACC Section .970 sets out basic rules
of construction to be applied to the ACC to obviate the pos-
sibility of litigation on a variety of topics susceptible of
differing interpretations and to specify the handling of
financial accounting procedure. Of particular interest s
subsection (5) on financial accounting. The ACC has aban-
doned the' traditional corporate accounting concepts of "par



value", "stated capital”, "capital surplus”, and "earned
surplus.” These concepts have been replaced by the"retained
earnings” and "ratio assets surplus" tests found in ACC Sec-
tions .358 through 365. This new approach relies upon gener-
ally accepted accounting principles in use at the time of
performance of a financial accounting task.

COMPARISON WTH THE PINAL CRAFT OF THE RMBCA The RMBCA con-
tains no comparable specification of rules of construction
and interpretation.

Section .990 DEFINITIONS

ORIGIN ACC Section .990 is derived from existing Alaska
law, typically based upon a definition from the I'BCA Section
2, or the GCL The following chart Indicates specific
sources:

NEW

AS 10.05.825(18) enacted 1976
AS 10.05.825(22) enactc.. 1980
Q&L Section 151

Q&L Section 152

Q&L Section 153

AS 10.05.825(5)

AS 10.05.825(9)

Q&L Section 155

10. AS 10.05.825(1)

11. &L section 159

12. AS 10.05.825(19) enacted 1976

OCONOTPWNE

13. AS10.05.825(2)
1A AS 10.05.825(17)
15. AS 10.05.825(3)
16. QL Section 16A
17. QL Section 166
18. L Section 169
19. AS 10.05.825(2A) enacted 1980
20. AS 10.05.825(A)

21. Q&L Section 115
22. L Section 172
23. AS 10.05.825(11)
2A QL Section 173
25. L Section 17A

8

27: Q&L Section 175

8

29. AS 10.05.825(20) enacted 1976
30. &L Section 176

31. &L Section 178

32. L Section 179

33. &L Section 180

34. NBWreplacing AS 10.05.825(1A)
35. L Section 183

36. AS 10.05.825(8)



37. AS 10.05.825(6)
38. NBEW

39. AS 10.05.825(7)
40, L Section 189
41. QL Section 190
42. L Section 192
43. AS 09.63.040
44. L Section 194
45, QL Section 195
<6. NBW

COMPARISON WITH THE HNAL DCRAFT OF THE RVBCA RMBCA Section
1.40 contains a twenty-four item list of definitions.

Section .995 SHORT TITLE
ORIGINt ACC Section .995 replaces AS 10.05.828.

SIMVRY OF COMRAGE The title ofthe chapterregulating the

organization and operation of business corporations will be
changed from "Alaska Business Corporations A~t” to "Alaska
Corporations Code", which will facilitate distinctions be-

tween the old and the new law.

COVPARISON WTH THE ANAL CRAFT OFTHE RVBCA RMBCASection
1.01 designates a generic short title.



Notes
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MODIH CATIONS

of the

ALASKA CORPORATIONS ACT
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Here 1is a non-exhaustlve list of provisions of the ACC draft
which might be modified to reflect the content of the Revised
Mbdel Business Corporations Act. In each Instance 1 will identi-
fy the provision of the ACC and indicate the page in Part Tw of
this memorandum where that provision is discussed in greater
detail as well as the page of S.B. 246 where the text of the
existing draft is set forth.

ARTICLE 4: Corporate Finance

There are two areas in which the ACC and RMBCA differ which
were noted by Professor Hamilton. While both draft statutes
would eliminate the current reliance upon notions of legal "sur-
plus”, they differ in the formulation of a substitute standard
for determining the financial circumstance in which a distribu-
tion of corporate assets to shareholders is licit. The two
statutes also part company with respect to accounting procedures.

1. The restraint upon distributions: See discussion pages 29-34
of this memorandum

The ACC. has followed California's "ratio/assets surplus”
test. Simply stated a corporation may make a distribution at any
time out of current earnings or, if there are no net current
earnings, so long as the assets of the entity exceed its liabili-
ties by a ratio of 1.25 to 1. The ACC provisions are found at
pages 28-31 of S.B. 246.

The RMBCA simply uses the equitable insolvency test. So
long as the corporation can continue to meet its current liabili-
ties it may licitly declare and make a distribution. See Section
6.40 in your copy of the Final Draft along with the official
comment which begins at page 6-73.

Views of the Consultant: the California/ACC standard man-
dates greater protection of corporate creditors. It *Iso has the
advantage of being tested in a major jurisdiction for the past
eight years. Reliance upon the equitable insolvency test is, to
my knowledge, untested in any jurisdiction. However, should the
RMBCA gain a following, an alignment of Alaska with this future
band of states may put it in more numerous company. Professor
Hamilton notes that both Oregon and Arizona are currently looking
at their existing statutes with a view toward revision. In an
interesting historical aboutface, if the Commission determines
that it prefers to retain the ratio/assets test it might make
available to these western states a copy of its bill and com
ments.

2. Accounting Standards: See discussion pages 29-34 of
this memorandum. The AQCC provisions are found at pages 28-31 of
S.B. 246.



The ACC. Section 970(5) [p 150 of S.B. 246] requires the
use of generally accepted accounting principles In preparing
financial statements, balance sheets, Income statements and
statements of changes In financial position.

The RMBCA The final draft [p. 6-78] notes that directors
will normally be entitled to use generally accepted accounting
principles. However there is no mandate that such principles be
followed. n[S]ectlon 6.40 only requires the use of accounting
practices and principles that are reasonable in the circumstan-
ces, and does not constitute a statutory enactment of generally
accepted accounting principles.”

Views of the Consultant: Professor Hamilton's talk justi-
fied the RMBCA provision on several grounds. First he questioned
the degree to which there Is uniformity anong those who purport
to follow generally accepted accounting principles. Mbre Impor-
tantly, he opined that mandating their observance might be a
hardship on smaller entities for It would force recourse to
accountants.

I— favor of the ACC position I note that California has
followed It for nearly a decade without any appellate litigation
as to Its meaning or application. The entire goal of the revi-

sion Is to preclude the use of "creative accounting”. The RMBEA
comment that "accounting practices and principles. . .reasonable
In the circumstances. . ." would appear an Invitation to litiga-
tion.

ARTICLE 5. Meetings of Shareholders

3. Notice Requirements See page 59 of this memorandum

The ACC. Section 410 [pp. 36-37 of S.B. 246], establishes a
minimum of twenty and a maximum of fifty days for giving notice
of shareholder meetings. The twenty day minimum involved a
conscious deviation from the shorter recommendation of the origi-
nal Model Act and was thought necessary to accommodate the physi-
cal conditions in Alaska.

The RMBCA Section 7.05 [p 7-19] adopts a formula of a ten
day minimum and a sixty day maximum

Views of the Consultant: 1 am neutral on this issue. "
the Commissioners believe that ten days is an insufficient mini-
mum notice provision we could consider adopting the RINVBCAS
recommended sixty day maximum

4. Civil Liability Consequences for Failure or Refusal to
Accord Inspection Rights See pages 39-40 of this memorandum

The ACC. « Section 413 [pp. 37-38 of S.B. 246] imposes per-
sonal civil liability on an officer or agent of the corporation



|
who fails or refuses to compile, maintain and nake available for
shareholder inspection a voting list. The liability is to be
measured by the extent of the demanding shareholder's damage.

The RMBCA Section 7.20 [p. 7-32] sanctions the use of a
summary court order to support a shareholderls right to inspect
the voting list but does not impose any civil liability upon a
corporate officer or agent who is obstructing this inspection.

I— his remarks to the Alaska Bar Association, Professor Hamilton
indicated philosophical opposition to such tactics and also the
belief that when prescribed by statute they are rarely Imposed by
courts.

Views of the Consultant: Whether one agrees with Professor
Hamilton, ACC Section 413 is in need of attention. At an early
stage in the evolution of the statute the Commission made a
determination that it did not want to recommend any mandatory
course of conduct and then be silent on the consequences of an
individual's non-observance of that commandment. Accordingly, it
determined to create sanctions within the statute in support of
its mandatory provisions. Section 413's liability differs from
that found elsewhere in the ACC in that it sets no minimum civil
liability consequence but merely measures the recovery according
to the shareholder's damages. 1* those damages are nominal or
not susceptible of easy proof, there will be little incentive to
undertake the burdens and costs of litigation in support of the
statute. Contrast this with the provision in AQC Sections 430(c)
[p. 45 of S.B. 246] and 433(f) [p. 48 of S.B. 246].

Section 430 mandates the keeping of minimum books and re-
cords as well as creating a right of inspection in shareholders.
A- officer or agent who refuses to permit inspection is liable
for a penalty in the amount of 10X of the value of the shares
owned by the demanding shareholder or $5,000 whichever is greater
in addition to any provable damages.

Section 433 deals with the preparation and distribution of
an annual report to shareholders. Under subsection (f) a corpo-
ration that neglects, falls, or refuses to prepare the required
financial statements is subject to a penalty of $25 per day up to
maximum of $1,500. This liability runs to the shareholder or
shareholders making the request for performance by the duty or
duties imposed by the section.

Should some similar minimum consequence be fixed for viola-
tion of Section 413 or should all of these minimum liability
consequences be abolished in conformity with Professor Hamilton's
vi ews?

ARTICLE 6. Directors and Officers

5. Delegation of Board Functions: see page 48 of this
memorandum.

The ACC. " Section 450(a) [p. 53 of S.B. 246] requires that



corporations have a board of directors. H-'*ver} it also stipu-
lates that if there is affirmative provision in the articles the
powers, duties, privileges, d liabilities conferred or imposed
upon the board shall be exercised, performed, extended and as-
sumed by an identified individual or individuals.

The RVMBCA Section 8,01(c) [p. 8-2] limits the ability to
use the articles to dispense with or limit the authority of the
board to corporations with 50 or fewer shareholders. 1" the
number of shareholders exceeds 50 the corporation is required to
have a traditional board although it may "delegate™ certain
functions to agents.

Views of the Consultant: The distinctions between the stat-

utes suggest two problems. Y-u must decide whether to clearly permit

substitution as opposed to delegation, and, if so, whether you
want to adopt a limitation predicated upon the number of share-
holders. As | review ACC Section 450 and the official comment
(p. 119-120 ofthe House and Senate Joint Journal for April 8,
1983), 1 am struck that we fudged a very Important conceptual
distinction. The RMBCA does a better job.

A well drafted statute would distinguish between the circum-
stances in which the statute would tolerate substitution of some
individual or individuals for the board as opposed to conditions
under which it is licit for a board to delegate its powers to
such person or persons.The issue is one of agency law. Are the
individuals Identified in the articles merely the agents of the
board as principal or are they a substitute source of authority?

I- the RMBCA it is clear that if the corporation has 50 or
fewer shareholders they may be substitutes. Unfortunately, the
RMBCA does not confront the question of whether such substitutes
are then limited by the term and other requirements laid down in
Section 8.03.

ACC Section 450 could be construed as allowing either dele-
gates or substitutes. The apparent mandatory presence of a board
of directors would, however, cause ne to interpret it as limited
to agency delegation. Wy leave the matter in doubt. The Com
missioner's should decide whether they wish to permit substitu-
tion and, if so, whether they want to adopt the limitation sug-
gested in RMBCA Section 8.01(c).

6. Mininum size of board committees: see pages 52-53 of
this memorandum

The ACC. Section 468 [pp. 59-60 of S.B. 246] permits the
articles or bylaws to empower the board to set up executive and
other committees and to delegate to such committees the powers
otherwise vested in the board. Certain powers are excepted.

The RMBCA Section 8.25(a) [p. 8-43] requires that any such
committees have a mininum of two members.

View of the Consultant: 1 would advocate following the
RMBCA position on the minimum composition of board committees.



7. Indemnification advances to defendants: see pages 58-
60 of this memorandum

The ACC: Section 490(e) [pp. 70-71 of S.B. 246] gives the
corporation discretion to advance expenses anticipated by a de-
fendant In any civil or criminal action prior to the final dispo-
sition of the action or proceeding. This advance Isconditioned
upon an undertaking by the defendant to repay the funds If It
should ultimately be determined that there was no entitlement to
Indemnification.

The RMBCA Section 8.53(a) [p. 8-109] Is far more conserva-
tive. Before an advance nmay be authorized there must be a deter-
mination of the defendant's good faitht the furnishing of a
written personal undertaking to repay the funds, and a finding
that the facts as then known would not preclude Indemnification.

Views of the Consultant: 1 would personally favor substitu-
tion of the concepts in RMBCA Section 8.53(a) forthe less re-
strictive provisions of AQC Section 490(e).

ARTICLE 7 Amendments and Changes

8. Procedure to Amrend Articles of Incorporation: see pages
61-62 of this memorandum

The ACC. Section 504 [pp. 73-74 of S.B. 246] defines the
procedures which must be. followed to amend the articles of Incor-
poration. Assuming that shares are outstanding, Section 504
vests the power to initiate amendments in both the board and the
shareholders. To be adopted, the amendment must be approved by

both groups.

The RMBCA Section 10.03 [pp. 10-10, 10-15] differs from
the ACC in restricting the power to Initiate amendments to the
articles to the board. Under normal circumstances, the amendment
Is not adopted until approved by the shareholders. However,
Section 10.02 [pp 10-7, 10-10] lists six changes in the articles
which, unless the articles provide otherwise, are within the
power of the board to effect without shareholder approval. The
official comment terms them "housekeeping amendments.”

Views of the Consultant: I can see little harm In adoption
of the RMBCA position on this point. Expense would be saved In
corporate entities in which there Is a large body of shareholders
by exempting the need to poll them In the stated circumstances.
Few Alaska corporations would presently fall into this category
but this would seem an insufficient reason to reject this Innova-

tion.



ARTICLE 8. Organic Change

9. Right of shareholders to dissent: see pages 73-74 of
this memorandum.

The ACC. Section 574 [pp. 90-91 of S.B. 246] recognizes the
right of shareholders to dissent In the case of an organic
change, Including tho sale of all or substantially all of the
corporate assets other than In the usual and regular course of
business.

The RMBCA Section 13.02 [pp. 13-8, 13-16] accords these
same rights but goes further. I' would grant shareholders the
right to force the corporation to purchase their shares In the
event of an amendment to the articles which would impair existing
preemptive, redemption or voting rights. I- Its final draft,
this has been expanded further to accord the right to dissent in
the event an amendment Is adopted reducing the outstanding
shares. Any shareholder who would, in consequence of such reduc-
tion, be left with a fraction of a share which is then subject to
acquisition for cash at the option of the corporation is to be
accorded dissenter *s rights.

Views of the Consultant: 1 think that the provisions of
Section 13.02 are desirable and commend them as additions to the
present content of ACC Section 574.

10. Payment to dissenting shareholder: see pages 75-76 of
this memorandum.

The ACC. ACC Sections 580 and 582 [pp 93-94 of S.B. 246]
create an obligation in the corporation to pay the dissenter who
has perfected her rights the fair value of the shares. The
scheme is to first give the shareholder and the corporation the

opportunity to agree on this figure. If they cannot, Section 582
imposes the burden upon the corporation to commence litigation
seeking a judicial determination fair value.

The RVMBCA Section 13.25 [p. 13-31] contains a valuable
innovation. It requires that the corporation pay to the dis-
senting shareholder the amount deemed by the corporation to
represent the fair value of the shares. If there is a dispute
and, ultimately, litigation at least the shareholder has these
funds with which to finance the fight.

Views of the Consultant: Professor Hamilton made a convinc-
ing presentation on this point in his address to the Alaska Bar
Association and 1 would favor its inclusion in the ACC
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 16, 1988
SUBJECT: Changes to HB 322
TO: Representative John Sund, Chair

House Judiciary Committee

FROM: Theresa L. Bannister”
Legislative Counsel

This memo accompanies the version of CSHB 322 (Judiciary)

that you have requested. In addition to the changes made in
the previous version, this version includes the changes that
John Abbott has suggested to coordinate proposed AS 10.06.675,
10.06.678, and 10.06.848, relating to the ability of corpora—
tions to bring court actions.

Court actions brought by corporations. This version deletes
from proposed AS 10.06.6/8 tne right of dissolved corporations
to prosecute actions. In addition, a sentence has been added
to subsection (b) to prohibit dissolved corporations from
commencing court actions, except under AS 10.06.675 (relating
to recovering improper distributions). The application of
proposed AS 10.06.848 has been limited to commencing

actions, not maintaining actions, and to alleging and

proving that at the time of commencing the action the
corporation had paid its biennial tax and filed its biennial
report. Subsections (b) and (c) have been added to proposed
AS 10.06.848. Subsection (b) allows involuntarily dissolved
corporations to sue under proposed AS 10.06.675 without
having to comply with AS 10.06.848(a). Subsection <c) clar—
ifies that a dissolved corporation can continue to maintain

a suit it started if it satisfied subsection (a) when it
began the suit.

IT I may be of further assistance, please advise.
Attachment

TLB:gc
WKG3:004
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May, 1988

Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen
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g
SUITE 52

ANCHORAGE, ALASKA 99501
PHONE: (907)274-1684

February 10, 1988

Honorable Fran Ulmer
ska State Legislature

0X
uneau, AK 99811
Re: HB 323
Dear Representative Ulmer:

Pursuant to the February 2, 1988 work session conducted . by
Representative Swackhammer on House B ill 323, enclosed is”a copy
the draft position paper and recommended changes to HB 323,
which | discussed at the work session. | have enclosed these

documents for your review and hope that they will prove
beneficial for our future meetings. Please’ do not hestitate to

contact me if you have anY questjons.  Thank you for your
dedication and”sincere interest in this matter.

Sincerely,
OFFICE OF PUBLIC ADVOCACY

IV, ) K

Philip Jay McCarthy,
Assistant” Public Advocate

PJM:mar
Enclosures
cc: Brant McGee, Public Advocate
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OFPICE Bratt By Jal MeCarthy “12/86)

CHILD WITNESS PROTECTION
(Title 12, Ch. 50, Art. 111]

Section |I: A.S. 17.45.047 is repealed.

900w .s
SUTE5
ANCHOR
phone:

Section I1: A.S. 12.50.200 to read: In any criminal case
involving a child witness 16 years of age or younger the court
shall appoint the Office of Public Advocacy, or another
appropriate adult, to act as a guardian ad litem and represent
the best interests of any minor called as a witness in any
criminal proceeding. The appointment of the guardian ad litem
shall be prior to grand jury proceedings. The guardian ad litem
for the child witness has standing to appear on behalf of the
child and may bring motions before the court to protect and
promote the best interests of the child during all phases of a
criminal case.

Section IIl: A.S. 15.50.210¢(a). Upon application by the
district attorney and/or the child's guardian ad litem, to video,
broadcast by closed circuit television or other alternative
methods for presentation of the testimony of a child 16 years of
age or younger, .the court shall schedule a hearing for the taking
of evidence to determine by clear and convincing evidence whether
the child would otherwise suffer mental or emotional harm
testifying in a traditional courtroom setting. Notice and
(Continued)



opportunity to be heard shall be given to all parties to the
underlying proceeding, to the parent or guardian of the child, to
the child's guardian ad litem, and to the agency providing
services on behalf of the child under Title 47,

Section IV: A.S. 12.50.210(b) shall read: A hearing under
sub(a) shall be governed by the rules of evidence except that the
court may admit and give appropriate weight to hearsay evidence
which it deems reliable. The court shall not require the child
to testify at or attend the hearing, nor to submit to any
examination of his or her mental or emotional condition solely
for this purpose.

Section V: A.S. 12.50.210(c) shall read: Without limitation
because of enumeration, in determining whether the child would
otherwise suffer mental or emotional strain from testifying, the
court may consider the following factors:

1)  The child's chronological age, level of development and
capacity to comprehend the significance of events and
to verbalize about them.

2)  The child's general physical and mental health.

(Ccntinued)



