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a uc horized foreign c or po racions co designace boch a 
regiscered office and a regisceret'. agenc, govern che change 
of such office or agenc, and escablish procedures for 
nocificacion of che commissioner.

C HANGE XV FORMER A L AS K A L A W ; A CC  secs. 753. 758. and 760 
are reenaccmencs w ic no u c cnange of former AS 10.05.627, 633, 
and 636. They refle c c che concenc of Seccions 113 and ) U  
of che MBCA.

Official Commenc co ACC S e c c i o n s :

10.06.763. SERVICE OF  PROCESS ON FORE IG N  CORPORATION!
10.06.765. SERVICE ON COMMISSIONER;
10.06.768. RECORDS KEPT BY COMMISSIONER:
10.06.770. PROCE DU RE  NOT EXCLUSIVE.

S C O P E ; ACC secs. 763, 765, 768 and 770 balance che needs of 
a parcy desiring Co iniciace licigaeion againsc an 
auchorized foreign c o r po r ac io n in Alaska wich che n e e d  of 
chac enci'y co m a x im i ze  che c ircumscances in uhich nocice 
and service of process will be accual as opposed co 
conscruccive. A C C sec. 765 is a reenaccnenc of language in 
former AS 10.05.642 u h i c h  uas incerpreced in tlorchem 
Sunol7. Inc. v. Curciss- Wr iz h c C o r o o r a c i c n . 397 ?.2i 1013, nnT-T5 (1965) ,  as noc oeing r e s c n c c e o  by che "Cransaccing 
business wichin che scace" definicion and exclusions of ACC 
sec. 718. ,

Therefore, u hile sec. 765 speaks co che face of boch 
auchorized and no longer auchorized foreign corporacions, ic 
is likely co be in c erpreced as providing nachinerv for 
subscicuce service upon a foreign corporacion uhich uould 
noc, by vircue of sec. 718, have been required co secure a 
cercificace of auchoricy, buc uhich has che reauisice 
m in im u m concraccs w i ch  Alaska co v ar ranc an asiercion of 
jurisdiccion by an Alaska courc. See also ACC sec. 175(b).

C HANGE IN FORMER ALASK A L A W ; ACC secs. 763, 76S. 763, and 
770 are reenaccmencs wicn o uc  subscancial change of former 
AS 10.05.639, 642. 645, and 643. They are based u p o n  
Seccion 115 of che MBCA. The incorpo’racicn by reference in 
sec. 765 of sec. 175(b) is r.eu and alcers che lau insofar as 
sec. 175(b) relied upon Seccion 57.075(3) of che Or egon 
Revised Scacuces,
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Official Ccmmenc :o AC. Saccfcn '0.03.7*5.

ORGANIC CHANG E  OF FOREIGN CORPORATION.

S C O P E : Whenever a foreign corporacir .*. is involved in an
"organic change" (defineo in ACC sa .. 990(26)), r.ocif icacion 
of che cocnissioner is co be cade jy filing a copy of che
arcicles of merger, consolidacion, exchange or
reorganizacion auchencicaced by che prcper auchoricy in Che 
jurisdiccion in uhich ic is domescicacec. No amendmenc of 
che cercificace of auchoricy is necessary unless che 
corporace nane or purposes co be pursued in che conduce -J
incrascace business in Alaska is alcerec.

CHANGE IN FORMER ALAS KA  '-AN: ACC sec. 775 is a reenaccnenc
uichouc suoscancive cr.ar.ge of f o m e r  AS 10.05.551. Ic is 
based upon Seccion 117 of che MBCA wich e a m i n c l o e y  changes 
co clarify che scope of che seccion and c o nform co che sc/ie 
of che ACC.

Official Cocmenc co ACC S e c c l c n s :

W ITHDRAWAL OF FOREIGN CORPORATION)
CONTENTS O F  APPLICATION FOR WITHDRAWAL;
FORM OF APPLICATION FOR WITHDRAWAL;
FILING OF APPLICATION FOR WITHDRAWAL;
EFFECT OF CERTIFICATE OF WITHDRAWAL.

S C O P E : ACC secs. 778, 730, 735, and 738 provide for che
oraeriy and official uichdrawal of a foreign corporacion 
fron Alaska. If chese procedures are r.oc followed, and che 
brighc line evencs of secs. 785 and 788 observed, che 
foreign corporacion w ould have a concir.ued liabilicy for 
caxes and fees.

CHANGE IN FORMER ALASKA L A W : ACC secs. 77S. 730, 733. 735,
a m  .so are reenaccmtncs or f o m e r  AS 10.05.660. 563, 666. 
669. ar.d 672. They are based upon Seccions 119 and 120 cf 
che MBCA. Sec. 785 has been rescaced co observe che 
consolidacion of procedures effecced by A CC  sec. 910.

Official .cmsen: cc ACC Seccio ns :

•0.06.305. BIENNIAL REPORT OF DOMESTIC A ND  FOREIGN 
CORPORATIONS;

10.06.778. 
10.06.780. 
10.06.783. 
10106.785. 
10.06.738.

L
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10.06.808. CONTENTS OF  BIENNIAL REPOST:
10.06.811. F I L IN G OF PIENNIAL REPOST.

S C O P E : A C C secs. 80S, 808, and 311 escablish on che pare of
eacn cocascic corpo r ac io n and each foreign corporacion 
auchorized co cransacc business in chis scace, an obligacion 
co file a bien ni al  reporc v i c h  che Ceoarczenc of Czrzerce 
and Econcnic Developcenc. Prior co 1980 former Alaska lau 
required chac chese reporcs be fi.ed on an annual basis.
The 1980 se s sion saw che Iegisiacure replace chis 
reauiremenc u i c h a biennial obligacion supplemer.ced by sec. 
8 ! 3’s oblig a ci on  co updace che reporc u i c h’respecc c o’ 
inporcane, specified pareiculars.

CHAN GE  IN FORMES A L A SK A L A W ; ACC secs. 305, 808. ar.d 811 
are preoicacea upon rorzer AS 10.05.699, 702, ana 705 a 3 
amended by S3 112 (1980). These provisions of fcrzer Alaska 
lau were based upon Seccions 125 and 126 of che MSCA. Sec. 
811(d) is n e w and was suggesced by che Deparczenc of 
C ocmerce ar.d Econocic Developnenc. Ics purpose is Co 
eliminace che p o s si bi l ic y chac che sec. 808 informacion 
w ou ld  noc be available on a n ew l y formed or auchorized 
corporacion.

Official Ccmmenc co ACC Seccion 1Q.C6.313.

FILING NOTIC E OF CH ANGE OF OFFICERS, DIRECTORS, FIVE PERCENT 
SHAREHOLDERS. AN D A L I E N  AFFILIATES.

SCOPE: Sec. 813 refleccs che incense concern of che scace
chac ic be informed as co che idencicy of of'icers, 
direccors, five percenc shareholders, and alien ar'fi.xaces 
as chese are defin ed  in Che ACC.

C HANGE IN F OR ME R  A LA SK A L A W : ACC sec. 813 is predicaced
upon rorzer AS i 0. 05. 706 as en'.cced by S3 1 12 ( 1930).

Official Cocmenc co ACC Seccicn 10.06.315.

PE N ALTY FOR F A I L UR E TO FILE BIENNIAL REPORT.

S C O P E : ACC sec. 815 tmoo^ss a sanccion applicable co any
rai.ure or refusal cc* file che bLennial reporc t squired by 
chis Chapcer. The scheme .ai-oses a scricc liabilicy 
scandard cor compliance.
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CHANGE 111 FORMER A L AS K A L A W : ACC sec. 313 is predicaced
upon c o m e r  no . 0 . u o ./71 as aner.cea by S3 113 (1930). The 
general provision is based upon Seccion 133 or che M3CA.

Official C c m e n c  co ACC Seccion ’0.06.81 3.

INTERROGATORIES BY COMMISSIONER! JUDICIAL PROCEEDINGS TO 
CONTEST.

S C O P E : ACC sec. 318 is incended co granc b road powers co
cbe cocaissioner co ueilire incerrogacories in order co 
ascercain conpliance wish or violacions of chis Chapcer.
Such incerrogacories are liniced as co subjecc naccer or 
excenc in chac chey nusc be reasonably necessary co enable 
che connissioner co discharge che funcciens inposed upon his 
office by chis Chapcer.

Subseccion (d) is designed co p e m i c  eicher a corporace or 
individual person faced wich incerrogacories propounded 
u nder subseccion (a) co judicially concesu eicher che cechod 
of propounding (subseccion (b)>, che subscancive scope of
rhe requesc (subseccion (a)), or cbe confidencialicy or che
infornacion disclosed (sec. 820). The ocwer of Cho superior 
courc co nodify or sec aside che cocmissicr e r ' s 
incerrogacories shall be broadly constr ue’.

CHANGE IN FORMER ALASKA L A W : ACC sec. 313(a), ( b ), and (c)
is preoicaceo upon c o m e r  AS 10.05.777 and Seccion 137 of 
Che M3CA. Subseccion (d) is nooeled afcer AS 1 5.52.210(f) 
and is designed co provide che cargec of incerrogacories 
propounded un der chis seccion an opporcunicy for a judicial 
concesc before incurring nisdeneanor consequences of a 
refusal co fully cccply.

Official C c m e n c  co ACC Seccion ’0.0 5 . 3 1 0 .

CONFIDENTIALITY OF INFORMATION DISCLOSED 3Y INTERROGATORIES.

S C O P E : ACC sec. 820 is incended co exenpc che answers co
incerrogacories propoundea under sec. 3 ;3 frcn che 
disclosure -equirenencs cc AS 09.15.110 and AS 09.23.120.
The lacer seccions of T i d e  9 provide chac scace aser.cv 
records are public records unless specifically provided 
ochervise by scace law. ACC sec. 310 soecif ics'llv provides 
ocherwise.

L
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Noce chac a failure on che pare of che ccsrcissior.er co 
observe che injunction of sec. 320 vouid be grounds for a 
courc co licic or sec aside cha incerrogacories ur.cer sec. 
813.

CHANGE III FORMER AL ASKA L A W : ACC sec. 820 is a reenacccenc
or corcer *b ’0.0 j . H O  ana is based upon Seccicn 138 of che 
MBCA. *

Official Cocaenc co ACC Seccion 10.06.823.

FAILURE TO ANSWE R IIJTERROCATORIES.

S C O P E : ACC sec. 823 escabiishes chac any corporace or
n acural person who fails or refuses co sake a cisely, full, 
and cruchful answer co incerrogacories propounded by che 
cosslssloner under sec. 818 shall be guilty of a 
nisdeneanor. Furcher, Che cocaissioner shall noc be under 
any ob ligacion Co rile any docunenc co which che 
incerrogacories relaca uncil Chey have been properly 
answered and need noc file che docur.enc if che answers co 
chose Incerrogacories disclose chac che docusenc does nor 
conforo co che provisions of chis Chapcer.

CHANGE IN FORMER ALAS KA  L A W : ACC SfC. 323 conbines
provisions or corner As iu.05.783, .'86, and 7 77 w h i c h  were 
predicaced upon Seccions 135, 136, and 137 of che MBCA. No 
change in che foraer subseancivt, concenc of Alaska law has 
been wr oughc by .sec. 823.

Official Cocaenc co ACC Seccion 10.06.825.

PENALTIES IMPOSED UPON OFFICERS AND DIRECTORS.

S C O P E : The failure or refusal of an officer or dire cc or  co
saAe cisely. full, and cruchful answers co incerrogacories 
propounced oy che connissioner under ACC sec. 313 has been 
rendered a sisde ce an o r by sec. 823. ACC sec. 325 goes 
beyo nd  chis requirenenc co iaposa aisdemeanor ccnseouences 
upon any officer or direccor of a donescic or foreian 
corooracicn who signs a n y - a r c i c l e s . scaceaenc. reoofc, 
applicacion or ocher docunenc filed wich che cocniss'oner 
che concenc of which is "known" co be false.
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For che puroose of chis seccion ic should be renemoerec chac 
under the A C C secs. -50(b) anc -33(e) chere is an active 
ducy of ir.cuiry cocmcensurace wich che good faich effores of 
a reasonaole person in like cir cu m st an ce s . A cefendanc 
unaole co oecor.scrace conduce conforming co chis scandard 
would r.oc be aole co claim lack of "knculedge" for purposes 
oi evading che penalcies imposeo by sec. 325.

CHANGE IN FORME?. ALASK A - AW; ACC sec. 325 represents a 
mccicicacior. o: c o m e r  a o T Q . O S . O S S  as amended by S3 112 
(1980). As w i c h  che former provision, sec. 325 is 
precicaced upon Sec. 12c of che MBCA.

Official Cc — enc :: ACC Seccion 'C.06.;23.

S C O P E : ACC sec. 323 escabiishes a filing fee cor boch
ccmescic and foreign corporacions ooir.g business in Alaska 
and fixes in che Deparcmenc of Commerce and Economic 
Deveioooenc che p ower co sec che amounc by regulacion. 
However, w hi l e che deparcmenc has che power co decermir.e che 
amounc of such fee, sec. 328 nandaces chac ic be fixed 
wichouc reference co che amounc of auchorined capical scock 
of che corooracion. Hoc for prof ic corporacions'. o rganized 
under AS 10.20, and cheir foreign councerparcs are exenpced 
from chis provision.

CHANGE IN FORM ER  A LASKA L A W : ACC sec. 323 is a codified
version o: corner Ao iu.uo.708 (Seccion 130 of che M3CA) as 
amended by S3 112 (1980). Reference cc shares w i c h ou c oar 
value in che former scacuce have been eliminaceo following 
che ACC's descruccion of chis concepc. Notwithstanding, par 
value concinues co he a viable concepc in ocher 
jurisdictions and che commissioner may cake such factors 
inco sccounc in framing che concenc cc departmental 
regulations.

Official Commenc co ACC Seccicn 1Q.0S.33C.

FEE5 CM A PP O I N T M E N T  OR  REVOCATION O F  APPOINTMENT OF PROCESS 
ACENT CR C HA NG E  CF AGENT'S AEDRESS.

S C O P E : ACC sec. 320 escabiishes che appoincmenc and cor.senc
or s process sger.c by a foreign corporation ir. Alaska as an

c

C

L
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occasion for che lmposicion of a fee es ca blished by 
reguiacion by che De parcmenc of Commerce ar.d Economic 
Developnenc. The re vocacion of che appoi nc me n c of a 
residenc agenc presence che foreign c o r p or ac io n  uich a 
second occasion for che inposicion of a S ub seccion (b)
secs forch che circumscances in vihich che re giscered agenc 
who has changed che agenc's address or resig n ed  is co say a 
fee for filing che scacemenc provided in ACC sec. 170(a) and
(b).

CHANGE IN FORMS? A L AS K A L A W ; AC C  sec. 330 represencs a 
rearazcing uicncuc suoscancive change oi former AS 10.05.714 
uhich had been based upon S e cc io n  128 of che MBCA.

Official Commenc co A CC  S e c c i o n s :

10.06.833. FEES AND PENALTIES PAYABLE OH W I TH D RA WA L OF 
FOREIGN CORPORATION;

10.06.835. FEES ON D I S SO LU T IO N OF DOMES TI C CORPORATION: 
10.06.338. TAXES. PENALTIES, AN D FEES ON FILING C E RT IFICATE 

1 7 DISSOLUTION OF  FOREIGN CORPORATION; 
10.06.840. FEES FOR C ERTIFIED COPIES OF DOCUMENT;
10.06.843. O T HE R  FI LING FEES.

S C O P E : ACC secs. 833-843 escablish che indicaced evencs as
occasions for che imposicion of fees uhich are co be 
escablished by Che Deparcmenc of Commerce ar.d Economic 
D e v e l o p m e n t

CHANGE IN FORMER A L A S K A  L A W : A C C secs. 833. 835, 338, 840,
and 643 reenacc wi cnouc suoscancive change former 
AS 10.05.750. 753. 756, 762, and 747 as amend ed  b* SB 112 
(1980).

c

Ofticial Commenc ~o ACC S e c c l c n s :

10.06.345. BIENNIAL COR P OR AT IO N  TAX; PE N A L T Y  FOR 
NONPAYMENT;

10.06.343. FAILURE TO  PAY T A X OR M A K E  RE PORT AS PRECLUDING 
SUIT 3Y CORPORATION:

10.06.850. C O M MI S SI ON ER  TO INSTITUTE SUITS T O COMPEL 
PAYMENT;

10.06.853. FAILURE TO PAY TAX AS EVIDENCE C F  INSOLVENCY;

£c
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c

SCOPE: ACC sees. 545-353 inoose cn boch donescic and
foreign corporacions doing business in Alaska a biennial 
corporacion cax ano fin :.-.e consequences for failure co nake 
paynenc of such caxes.

CHANGE r:i FOP.VER A lA SX A U V : ACC secs. 345-358 represenc.
v TcK suer, n o o i n c a c i c n s  as are hereafcer ner.cior.ed. a 
reenaccnenc of forcer AS 10.05.717, 710. 713. 715. 765. and
766.. In c u m ,  chese previsions are precccaced user. Seccions 
132, 1 33. and 134 of che >13CA. ACC sec. 350 has subscicuced 
che Cocaissioner of che leparcner.c of Connerce and Econcoic 
Developnenc for che A c c c m e y  General as cr.e scace official 
co c c m e n c e  suic co ccnpel che paynenc of che biennial 
corporacion cax.

Official Ccnnenc co ACC Section '0.06.3:3.

APPEAL FRCK REVOC AT IO N  CF CERT I FI CA TE  OF AUTHORITY.

S C O P E : ACC secs. 663 and 915 ucilice che superior courc for
cne purpose of contesting any disapproval o f  any docunenc o r  
the revocacion of any cercificace of a uc horicy.’ In each 
inscance, upon compliance w i c h  che procecure sec our. ir.
Chese seer ions, che appellant is enciclea co a trial de novo 
on che dispuced c a c c e r  and che courc is enpouered co suscaln 
Che cocaissioner or co order che c o ca issioner co cake such 
action as shall, cc che crourc, appear proper.

CHANGE i:: FORMER AlAGi'A L A W : ACC secs. 363 ar.d 915 are 
reenaccncncs wicr.su: orange of f e m e r  AS 12.05.792 and 739 
and are based upon Section 149 of che M3CA.

Official Ccraer.c :o ACC Section '■ 3. 06. 3:3.
CANCELLATION OF CERTIFICATES ISSl”D AND FILINGS ACCEPTED.

SCOPE: ACC sec. 365 recognizes cha;
presented co che ccnaissicr.er for f: 
full opportunity for a c e c e m m e c i o i  
compliance wich che provisions ir. c 
chac che directives of che Chapter :

an a

: che volure of docunenc* 
ling nav veil preclude a 
or cheir scace of 

:iA lhaocar. To the er.d 
:ay be vindicated, sec.

e
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865 gives che coca i ss io ne r  a period of one year in w h i c h  co 
disc ov e r che defeccs and co acc upon chen. If che deferc is 
such chic ic w o ui a have been grounds for refusal co issue 
che cercificace of accepc che'filing, and che discovery is 
oade w i t h i n  one year, che c o c ai s si on er  is empowered co give 
n oci c e of cancellacior. and. upon c ompliance wich che furcher 
provisions of Chis seccion, co cancel che cercificace issued 
or filing accepced.

C HA NG E  IN FO RMER A LA SK A L A W : ACC sec. 865 is a 'eenaccmer.c
wicn one change or roraer AS 10.05.794 as amended by SB 112 
(1980). The al ceracion in language co che firsc sencence is 
i ncended co make ic clear chac che ground for cancellacion 
m use be one w hich exisced ac che cime of che origi n al  filing 
or issuance of che cercificace. Canceliacicns on any ocher" 
grounds muse be aucho ri ze d  by ocher law.

Official Commenc co ACC Seccion 3 6 8 .

FORMS TO  BE FURN IS HE D  BY THE COMMISSIONER.

S C O P E : ACC sec. 868 grancs co ehe commissioner che righc co
pres cr ib e  che concenc of forms for a ny  reporc :equired by 
Chis Chapcer. As co boch required reporcs and all ocher 
documencs co be filed in che office of che c om m issioner or 
deparcmenc,' sec. 868 obliges che cotar.issioner co furnish 
a pp ropriace forms.

C HA N GE  IN FO RMER A LA SK A  L A N : ACC sec. c63 is a reenaccnenc
wich ou c  cnange or r o m e r  AS 10.05.798 and is based uoon 
Seccion 142 of Che MBCA.

c

Official Ccmmenc co ACC Seccion 1 0. 06 . 37 0.

I DENTIFICATION CODE.

S C O P E : ACC sec. 87C furchers che scace's inceresc in
cracxing business accivicies wichin Alaska and co chac end 
olreccs che c ommissioners of che Deparcmencs oi Revenue and 
of Commerce and Economic JJevelopmenc co joinclv escablish 
and adopc a coied Lisc o f  business accivicies and m ak e such 
lisc available co che public.

c
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CHANCE IN FORMER A LA S KA  L A W : ACC sec. 370 is a reenacccer.c
viznouc cr.ar.ze or :crcar Ao 10.05. 799 ar.d was added co caa 
scacucory law or Alaska by S3 112 (1980).

Official Ccccenc co ACC Seccion iQ.06.905.

V o t i n g  o f  s h a k e s .

S C O P E : ACC sec. 905 clarifies chac che references co ACC
secs. 990(5). 990(6), and 415 Co a najoricy of shares rear.s 
a najoricy oi shares encicled co voce ur.cer che arcccles oi 
incorporation. The ACC enfranchises shares r.oc enfranchised 
by cr.e arcicles ir. only a few liniced sicuacicns; i.e., 
crass vocir.g on anendcei.ics co che arcicles and organic 
changes.

The second sencence cakes ic clear chac voces disqualified 
fron vocing on a nacc e r are noc co be cer.siderec 
" oucscanding" any decernir.acion regarding whac 
consciences a "quorua"'or a "najoricy".

CHANGE IN FORMEK A lASXA L A W : ACC sec. 905 is caken frcn GCL
Seccion M 2 ,  ic is wicno u c precedenc in Alaska lau.

Official C o m e n c  co ACC Seccion '0.06.910.

PROCESSING OF WRITINGS FILED WITH THE COMMISSIONER
I

S C O P E : ACC sec. 910 direccs che connissioner co review
docucencs filed for confornicy co law and ascertain wheth er  
all fees and corporacion taxes have been paid by che 
corporacion. If no inadequacy or delinquency is noced, the 
original and an exacc copy of che vricir.g are co he endorsed 
wich che word "filed" and che dace. The exacc copy is co he 
filed in che office. The original is co he returned cc che 
corporacicn along wich any writing, suer, as a certificate oi 
incorporation, acer.dcenc. nerzer. consolicacicn. exchange, 
auchoricy, or dissolution, which che cotmissis.. is co issue.

CHANCE IN FORMER AL ASKA L A W : In forcer AS 10.05, che
naccers ccverea m  ACC sec. 910 were reseated r.unerous 
cices. see c o m e r  AS 10.05.081. 153. 238. 203. 2’i. 329.
357. 402. 463 . 433, 5'.. 513, 52'. and c69. All of these 
seccions have been consolidated inco ACC sec. 9"C withcuc 
subscancive ispacc. thus screr.nlining the ACC.

L
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Official C o g e n t  co ACC Section 10.06 .9 1S.

DISAPPP.OVAI. OF W R I T I N G  BY COMMISSIONER: APPEAL.

S C O P E : ACC sec. 915. like ;.«£ e63, utilises che superior
courc for the purpose of contesting arc disapproval of any 
docunenc or the revocation of any r.ari'.ificate of authority. 
In each instance, upon coopliance wich che procedure sec ouc 
in chese suctions, che appellanc is encicled co a crial de 
novo on chr: dispuced n a c ce r and che c jure is empowered co 
susca'.n che cocr.ssion or o rder hin co cake such accion as 
shall, co che courc. appear proper.

CHANGE 111 FORME?. ALASKA L A U : ACC secs. 363 and 915 are 
reenaccnencs wicnouc cnar.ze of f o m e r  AS 10.05.792 and 739 
and are based upon Seccion ICO of che MBCA.

Official Cocaenc co ACC Seccion 1 0.06.920.

W R I T I N G S ( CORRECTIONS.

S C O P E : In cases of writings uhich have been filed buc are
discovered to have n i nor errors, ic is useful Co be able co 
correec che niscakes wichouc affecting che effeccive dace of 
che writing filed. ACC sec. 920 p e m i s s  such correccions 
and secs forch a procedure for caking chen. The scope of 
errors which nay be correcced is r.oc precisely defined by 
che language or he scacuce. buc ic is che incenc oi che 
Iegisiacure chac any mjijrr ooission or n i s i n f o m a c i o n  
existing in an original wricing nay noc be correcced by che 
procedure creaced under in chis seccion.

CHANGE IN FOP-MER A LASMA L A W : ACC sec. 920 derives from BCL
Seccion ii)5. Minor ianguige alterations wichouc subscancive 
inpacc have been made..

Official Coccer.c co ACC feccion 10.0 6 .9 25 .

WRITINGS AS EVIDENCE.

S C O P E : ACC sec. 925 specifies chac certain writings and
cercificacions ov che corsaission of che absence oi a riling 
are co be regarded as prioa facie evidence oi che faces 
scaced in che v r i ci ng  end che execution or nor.execucicn 
c h e r e o f .
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CHANGE IN ~OHHE?. AlAS XA  '-AN: ACC sec. 925 is aeaoced frcn
3C1 ieccior. >uo. fie .ar.guaze m  suoseccirn (a) u  sizilar 
co forcer AS 10.05. 795 , vh ich vas zocelec u oo n MBCA Seccior. 
141.

Official Cocaenc co ACC Seccicr. -0.06.920.

CORPORATE SEAZ. AS EVIDENCE.

SCOPE: ACC sec. 930 creacs che presence o f  a corporace seal
on a vrieing purporcing co be execuced by auchoricy of 
eicher a donescic or foreign corporacion as priza facie 
evidence chac che vricir.g vas so execucec.

CHANGE IN FORMER AL nA LAV.': ACC sec. 930 is predicaced on
Seccion 107 or cr.e ,«i3CI. and is vichour precedenc in forzer 
Alaska lav.

Official Concenc co ACC Seccion 10.06.935.

W AIV E R OF NOTICE.

SCOPE: A vriccen valver of nocice, vhech e r execuced before
or aicer che cice scaced for r.ocice. is equaced co che 
giving of nocice in any sicuacien vhere nocice a direccor 
or shareholder is required.

CHANCE IN FORME?. ALASKA L A W : ACC sec. 935 is a reenaccnenc
or roraer AS i0.05.a0<<, cased upon MBCA Seccion 144,

Official Commenc co ACC Seccion 10.06.950.

POWERS OF COMMISSIONER.

S C O P E : ACC sec. 950 is incended as a bread granc of
ncr.subscancive aoainiscracive auchoricy co che cczaissicr.er 
of che Deparcnenc of Comaerce and Econccic D e v e l o p m e n t  The 
liniced auchoricy of che commission or che deparcnenc co 
aaopc regulacions co furcher che provisions and objeccives 
cf chis Chapcer is sec forch in ACC sec. 953.

CHANCE IN FORMER ALASK A L A W : ACC sec. 950 is a reenaccnenc
wicnouc cnange cc corner Aa 10.05.813 and is based upon 
Seccion 139 of che MSCA.
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Official Commenc co ACC Seccion 10.06.953.

R E C I T A T I O N S .

SCCPS: ACC sec. 953 is incended as a rescriccive granc of
rji.e caking a uchoricy co che cocaissioner and Depa rc ce n c of 
Commerce and Economic Developmenc. Such a power cusc be 
e xercised in co nformicy wi ch  che Ad a iniscracive Procedure 
Acc (AS 44.62). and aay be invoked only wich rcspecc co 
specific references co rule aaking auchoricy concair.ed in 
chis Chapcer.

C HAN G E 111 FORMER A L AS KA  L A W : ACC sec. 953 represencs a
reararcir.g oc rormer Ao u . 05.823 designed co cake c l ea r che 
rescriccive nacure of che granc of rule oakir.g auchoricy.

Fees: Auchoricy co escablish various fees by r e gu la ti o n is
sec ouc in seccions chroughouc che bill. Seceing oi fees 
comes under public scruciny chrough p u bl icacion and h ea r in g 
requiremencs of che Adainisc ra ci v e Procedure Acc. Since 
chac scruciny should provide adequa:e p r oceccion againsc 
seccing of excessive fees, a foraer seccion AS 10.05.773 is 
noc carried over inco che ACC. Thac seccion sec a c e i l i n g  
o n fees increases based upon changes in che consucer pr ice 
index, ofcen an inaccurace gauge of changes in che cosc of 
processing documents.

Official Commenc co ACC Seccion 10.06.955.

APPLICATION.

S C O P S : :C sec. 955 makes che n e w  code applicable co
donescic corporacions organized under former AS 10.05 and, 
co che excenc provided generally in Arcicle 10 and expressly 
elsewhere, co foreign corporacions. As co foreign 
corporacions. ic is imporcanc co noce chac beyo nd  che 
provisions of Arcicle 10. provisions in Arcicle 11 and A C C  
sue. 488 on direc co r  and offi ce r liabilicy are soecifically 
a pplicable by cheir cerms.

Subseccion (b) makes ic clear chac che exiscence of 
corporacions formed u n d e r  prior law is r.oc affected.
However, ic is imporcanc co scrcss chac che n ew  law does nec 
apply co exiscing corporacions and may affecc many asoeccs 
of che i n c e m a i  governance of such corporacions. The 
requiremencs as co formacion of corporacions do noc af fec"
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c
exiscing corporacions except co che excenc provided in 
A rcicle 12.

Subseccion (c) cakes ic clear chac che new law dees noc 
affect L^ega 1 disputes preexisting che er.accnenc oc che ACC.

CHANCE IN FORMER ALASKA L A U ; Subseccion (a) is a modified 
version or sul. ieccion ivJ; ic replaces corner AS 10.05.316, 
based upon M 3 CA  Seccion U 7 ,  Subseccion (b) is a modified 
version of GCL Seccion 102(b): i: replaces former 
AS 10.05.816. based upon MBCA Seccion 117. Ic supplenencs 
AS 01.10.100.

Official Comment co ACC Seccicr. 10.06.955.

PROVISIONS C ONSTRUED AS RESTATEMENTS AND CONTINUATIONS.

S C O P E : Much of che ACC represencs a reenaccnenc o f former
Ai.asi<a law. eicher verbacim or wich oinor changes co conform 
co ACC usage and scyle. These reenactsencs arc co be 
conscrued as rescacenencs and ccncinuacions of p ri o r law.

CHANGE IN FORMER ALASKA L A U ; ACC sec. 958 is Caken fron G C L 
Seccion 2.

Official Cocmenc Co ACC Seccion 10.06.960.

CORPORATIONS ORGANIZED UNDER P.L. 92-203.

S C O P E : Under P.L. 92-203, che Alaska Nacive Claims
Settlement Acc, eicher che general business corporacions 
code or che nonprofic corporacions code of Che Scace of 
Alaska is co be used co organize Che encicles w h ic h  will 
hold che assecs discribuced chrough ANCSA. Due co che 
special nacure of chese corporacions and che federal 
requiremenc chac che corporace form of business be used, a 
variecy of special provisions apply Co Nacive Corporations.

The capitalisation of Nacive corporacions, discribucions co 
shareholders, approval of plans of merger o r  consolidacion 
and che liabilicy of direccors and officers co ccncracc 
claimants are all topics subject co special creacnenc bv ACC 
sec. 960.
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CHANGE IN FORMER A L AS K A L A W : ACC sec. 960 is a reer.accmenc
or co— er AS 10 . 03 . 005 w ic h  cha a d di ci o n oi subseccisr. (d) 
w hi c h exeopcs N acive c or po rations iron che provisions o f ACC 
sec. 488 on che Liability of direccors and officers co 
concracc claimancs.

Official Cocaenc co ACC Seccion i Q. 0 6 . 9 6 3 .

SEVERABILITY.

S C O P E : ACC sec. 963 guarancees cha'- che ACC w i l l  r.oc be
struck down as a whole on acccunc oi che invalidity oc any 
provision in ic. Any invalid prov is io n is declare: cc b e’ 
severibie.

CHANGE IN FORMER ALAS KA  L A W : A CC  sec. 963 is caker. from 3CL
Seccion iii. Ic supplements che provisions of AS 01.10.030.

Official Comment co ACC Seccion 1 0 . 0 6. 96 5.

RESERVATION OF POWER.

b w O P E i In o r de r  co provide icself w i c h a plenary righc co 
aicer. amend , suspend, or repeal in w ho le  or in parc'che 
provisions of che ACC, che Iegisiacure expressly reserves 
such righc in chis seccion. The ccnscicucicnal precedent 
w hi c h boch p e r mi ts  and requires a scace co reserve such 
power was esc ab l is he d in Dartmouth Colleee v. Woccward. 4 
Wheac. 518 (1819). -------------------------------------

CHANGE IN F O R M E R  A L A SK A L A W : A C C  sec. 965 is based u o o n
tormer AS I0.05.d33, M B C A  Seccion 149 and BCL Section’ 110.

Official Commenc co ACC Seccion 1 0 . 06 .9 6 3.

SIGNATURE.

S C O P E : ACC sec. 968 specifies chac a mark is a signacure
when che signer cannoc w rite and che signer's name is 
written ouc by a witness who signs his own name. A m a r’*, so 
a uc he ncicaced’ can be acknowledged and may serve as a 
signacure co a sworn ! cacemenc.
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CHAN GE  FORME?. A U S K A  U U : ACC sec. 953 is r.eu co Alaska
.aw, c e n v i n g  orom GCL ieccicn 17. The language of che GCL 
provision was altered co elininace a recuirimehc chac cvo 
witnesses sign for a mark co be acknowlacged or serve as a 
signacure co a sworn scacemenc.

Official Commenc co ACC Seccior. 10.06.977.

RULES O F  C ON S TRUCTION A,vo INTERPRETATION.

S C O P E : To obviace cho possibility of liCi?ision on a
variecy of copies susceptible oi differing interpretations 
and co specify che handling of financial accounting 
procedure, ACC sec. 970 secs ouc basic rules oi construction 
co be applied co caccers the ACC governs. Of particular 
inceresc is subseccion (5) on financial accouncing. The A CC  
h3S abandoned che cradicional corporace 3ccouncir.g concepcs 
of " pa r value", "scaced capical", "capical surplus" and 
"earned surplus". This former system has been replaced by 
che "recained earnings" and "racio/assecs surplus" cescs 
found in A C C secs. 358-365; che neu system relies upon che 
generally accepted accouncing principles applicable ac che 
cime of performance of a financial accouncing cask. This 
r eliance upon concepcs of Che accounting profession and 
awkwardly imposed upon accountants as under prior law, 
should function co yield financial reports reflecting 
economic realities according co che evolved cusccms of 
accouncancs.

Unless some ocher accouncing principle is manda c ed  by 
specific provision of che ACC, subsection ( 5) (a) requires 
chac financial, scacemencs. balance sheets. Income 
scacemencs. aid scacemencs in changes in financial position 
of a corporacicn and references co assecs. liabilicies, 
earnings, recained earnings, ar.d similar accouncing items of 
a corporacion be decermir.ec and expressed so as co'fairlv 
and reasonably presenc che purporced matters. W i t hi n the 
specific provisions of che ACC chere are cvo variations frcm 
chis general norm. In some circumscances (e.g.. sec. 
358(c)), che observance of generally accepted accouncing 
principles is mandatory. In ochers, che A C C specifically 
defines cerms such as "paid-in capical" and "retained 
earnings" in a manner uhich may noc conform co generally 
accepced accouncing principles terminology or practice." 
These particular scacucory specifications are necessary co 
che symmetry enc clarxcy of che ACC anc the design of the
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regulatory sy stem inposed u p o n  che diss ip at i on  or corporace 
assecs. For chese reasons, no deference cc a n o n  of 
"reasonableness" or gener al l y aceepceo accouncing principles 
is made in chose areas.

In any area or u sage noc specifically defined or commanded 
by a provision oi che ACC, su bseccion (5)<b) creaces a safe 
harbor in che use of gener al ly  accepted accouncing 
principles. They are c on cl usively presumed co be " f a i r  anc 
reasonable." O cher principles or practices nay neec the 
"fair and reasonable" scancard nandaced by subsection 
(5) (a), buc che burd en  of es ta blishing such compliance vould 
be cha: of che liciganc r es ponsible for cr defending che 
eleccion of an a ic e rnacive method.

Noce also chac subs ec c io n (I)(c) specifies che use of 
consoiidaced scacemencs for corporacions v i c h  su bs idiaries.

CHANGE IN F ORMER A L A S K A  U W ; All of che rules oi 
construction in ACC sec. s/0 are new co A laska lav. They 
derive from C C L  Seccions S, 6, 7, 8. 113, I H ,  ''3, 10, 11, 
12. 13. 15. and 16. respectively. In acoocing subsection 
(3) che phrase "in che English language" vas deleted from 
GCL Seccion 8. Under che G C L  use of generally accepted 
accouncing principles is cancacory. In adopting s u ' d  seccion 
(5) Che ACC follows che R H 3C A suggescior. and coes r.oc insist 
upon che use o f such practices and procedures. See SH3CA 
Seccicn 6.40 and official cocmsenc 4a. However, use oi 
generally accepted acc ou nc i ng  prir.riples does invoke a 
presunpcion of a fair and reasonaole presentation of che 
jurporced maccers. In adopt in g  suoseccion (6) che cera 
’’electronic  means " vas subscicuced for che G C L  language 
"telephone or wireless".

Official Ccmmenc to A CC  Section 1 0.06.970.

DEFINITIONS.

S C O P E : Hany cerms used in che ACC have special meanir.-s
v nicn muse be clearly under s to od  to gain a full ~ * 5
comprehension of the coverage of stacuces using such s 
All oi chese cerms are deiif.ec in A C C  sec. 990? v h J "ch~*s~ 
orgar.ioed in a lp h abetical orter. Definitions of oar "titular 
laporcanca co che AC C are discussed in chis cocmenc?
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"Approved by (or approval or) che oucscanding shares" is a 
c e m  or arc in che ACC uhich means chac an aosoluce majority 
of ail oucscanding shares has aocroved a proposal :r 
resoiucion. Vhen such approval is r e q u i r e d a n y  share noc 
vocing cases, in effecc, a "no” voce.

"Approved by (or approval of) che shareholders" is also a 
cera of arc in che ACC. Ic refers co che a f f i m a c i v e  voce 
of a majoricy oi che shares acccnding a duly held meecing.

"Discribucion co ics shareholders" is an imporcanc c e m  cf 
arc in che ACC. Ic is che essencial concepc underlying 
rescraincs upon che dissioacion of corporace assecs. Ic 
includes boch che rradicior.ai dividend and che scare 
redenpcion or repurchase cransaccion. Ic does r.oc include a 
scock splic or a share dividend. The basic ccr.cerc chus 
focuses on che cransfer of assecs from che corporacicn co 
shareholders. The relevane dace for determining vner. a 
discribucion is made is sec as che ceclaracion cace for a 
dividend and as che dace of cransfer of cash or pr-p er cy  for 
a share repurchase or redeipcion. These ciaing issues are 
imporcanc co che operacion oi che provisions rescrair.ir.g a 
corporacion's righc co make a discribucion.

"Paid-in capical" and "recained earnings" are defir.icions 
uhi'ch sec up che cwo shareholders' equicy accouncs u o o n 
uhich che financial rescrainc provisions of Article » rely. 
The definicions are rescriccive in cocoarison wich che 
definitions from prior law which chey replace. Tnlike che 
concepc of "scaced capical", f o m e r  AS )b.05.325, che 
concepc of "paid-in capical" looks co che consideracion 
actually received by che corporacion. Thus, a corooracion 
raising capical chrough a scock sale by an under.— ’icer is co 
only counc che nec amounc received from che underwriter.
The "capicalioacion of recained earnings" permitted by ACC 
sec. 390 is explicitly recognized in che d efinition oi 
"paid-in capical". This is imporcanc since any disc r ib uc io n  
which is accounted for by a reduction in che "paid-in 
capical" accounc muse oeec che cescs oi ACC secs. 333(b) and 
365.

"Subsidiary" Is clearly defined since under che ACC che 
financial oiccure of a corporacion and ics subsidiaries are 
viewed compcsiteiy. Thus, a clear definition of sussidiary 
is required and provided.
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CHANGE IH FORME R A L AS K A U « : The source or Che deiinieisr.s
or cr.e Av.C is eicner cormer A la s ka  law, cypicaily based cr. a 
derinicion from M SC A  Seccion 2, or che GCL'. The following 
chare indicaces chese sources:

1. Hew
•>. Former AS 10.05.825(13) ( 197c)y. Former AS 10.05.325(22) (I960)
4. GCL Secc io n 151
s. C C L  Secci on  152
6. G CL  Secci on  153
7. Former AS 10.05.825(5)
8. Former AS 10.05.325(9)
9. CCL Seccion >5

10. Fo rmer AS 10.J 5 .825 <'>
11. G CL  Secci on  159
12. Former AS i0.05.325(19)
13. Former AS 10.05.825(2)
14. Former AS 10.05.825(17)
15. Former AS 10.05.825(3)
16. C CL  Seccion 164
17. G CL  Seccicn 166
18. G CL  Seccion 169
19. Former AS 10.05.825(24) (1980)
20. Former AS 10.05.825(4)
21. C CL  Seccion 115
22.' GCL Secc io n  172
23. Former AS 10.05.825(11)
24. G C L Seccion 173
25. GCL Seccion 174
26. Hew
27. G C L Seccion 175
28. Hew
29. Former AS 10.05.825(20)
30. C CL  Seccion 176
31. GCL Seccion 173
32. CCL Seccion 179
33. GCL Seccion 130
34. Hew (scemair.e from former AS 10.05.325(14))
35. GCL Seccion ■33
36. Former AS 10.05.825(8)
37. Former AS 10.05.825(6)
38. Hew

39. Former AS 10.05.825(7)
40. GCL Seccion 139
41. CCL Seccion 190
42. GCL Seccion 192

G

C
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43. AS 09.63.040: GCL 193
44. GCL Section '94
45. GCL Section i95
46. Mew

Official Comment to ACC Section ;0.06.995.

SHORT TITLE.

S C O P E : The c i d e  of the chapcer regulacing che organirarion
anc operation of business corporations has been changes frcn 
"Alaska Business Corporation Act" co "Alaska Corporations 
Code". The cnange in t.-.e official nace will facilitate 
distinctions becween ole and new law.

CHANGE IN FORMER ALASK A L A V : ACC sec. 9 ? S replaces f o m e r
AS 10.05.old.

Official C e m e n t  to ACC Secticr.s Z - 4 .

Amends che references to the present corooracion code in 
AS 10.15.030. AS 10.15.075. and AS 10.20.452.

Official C e m e n t  to ACC Section j .

REPEALER.

S C O P E : This seccion repeals AS 10.05.

CHANGE IN FORMER A LA S KA  LAV7: This seccicn is n ew  to Alaska
lau.

Official Cocmenc to ACC seccicn 6.

APPLICATION O F  PROVISIONS.

SCOPE: The basic approach of the ACC on che quescion cf
transition frcm che f o m e r  Alaska Business C o ro o r 3 ticns*Acc 
is co escablish January . '986. as che effective dace with 
the A3CA governing all tran sa ct io n s. ccncraccs, or  acca 
prior to chac dace. To che excenc chac a concracc is wholly 
or partially executory cn che effeccive dace, subsequent
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performance of ics cerms shall c on form co che provisions of 
Che ACC unless such conformance vould imoair such cerms, in 
v hich case perf or ma nc e  shall be in accordance vich che cerns 
of che ABCA.

CHANGE IK FORM ER  A L A S K A  LAV.': AC C Seccicn 6 is predicaced
upon che a pp r oa cn  hinen in Chap ce r  23 of che California 
General C o r p o r a c i o n  Lav and refleccs che concenc of GCL 
Seccicns 162, 2300 and 2301.

Official Comm en c co ACC Seccion 7 .

E XERCISE C F  R E S E R V E D  POWER.

S C O P E : ACC Secc io n 7 provides a scacemenc of che
I egisiacure's incenc co exercise co che fuilesc excenc che 
reserve p o we r of che scace over corporacions ind co 
auchorice any a m en dm e nc  of che arcicles permicced under 
AS 10.05.302(a) re gardless of vh e cher a provision coneained 
in che a a en dm e nc  was perm i ss ib le  ac Che cine of original 
incorporacion.

CHANGE IN F O R M E R  A L A S K A  LAW: ACC Seccior. 7 is caken from
AS 10.05. 322'.

Official C o m me nc  Co ACC Seccion 3 .

APPLICATION TO  ARTICL ES  OF  E X I S TI NG  C O R P O R A T I O N S .

S C O P E : One o f  che n e w  feacures of che ACC is co require
cnac c er cain aspeccs of che governance scruccure of 
corporacions formed u nder Che n e v  acc be placed i. che 
arcicles ac peril o f  ochervise being vh olly ineffeccive. 
Seccion 5 g rancs a b road exempcion co corporacions formed 
prior co che effec ci v e dace co elecc co conform co chis new 
arrsr.gemenc or co concir.ua wi ch  che concer.c of che arcicles 
ronfrrming co che cerms of che former A3CA.

CHANCE IN F O R M E R  A L A S X A  L A W : AC C  Seccion 3 is p a c c e m e d
arcer Seccion J302 or cne GCL. Noce chac che sbecial 
creacnenc of a mendnencs af feccing che nucber of directors in 
che GCL p r o v is io n vas omic ca d as unnecessary given che 
concenc of p rior A l aska law.

c
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c
Official Coiraenc :o ACC Seeder. ? .

A M ENDMENT  0" ARTICLES OF INCORPORATION.

S C O P E : ACC Seccion 9 grar.es a furcher eleccion co
corporations exiscing cn che effeccive dace. The general 
scheme uncer foraer AS 10.05.276 vas co establish a 
procedure under vhich che anendnenc had co oricir.ace ir. a 
resoiucion adopced by che board and chereafcer'ce subnicced 
co shareholders. Ac che neecing oi che shareholders nocicec 
for chac purpose, che anendnenc vas adopced only if ic 
received cvo-chirds voce or che shares entitled ca voce. If 
a class vas encicled co voce under f o m e r  AS 10.35.219 or 
232, chen che anendnenc vas r.oc adopced unless, ir. addition 
co receiving a cvo-chirds voce cf che cocal shares encicled 
co voce, ic also received che a f f i m a c i v e  voce oi cvo-chirds 
or each class of shares encicled co voce as a class.

Under Seccion 9(a) che vocing prccedures and righcs 
escablished under foraer AS 10.05.276, 279. and'232 are 
preserved and nade che n o n  cor a corporacion exiscir.z on 
che effeccive dace of che ACC. Such a corporacion n ay  elecc 
co replace chis cachinery v ic h che provisions or A CC  secs. 
504 and 506. vhich establish sinple absoluce najoricies 
(’.’approval of che oucscanding shares") for che f o m e r  
cvb-chiros norm buc only if che amendnenc naking chis 
e leccion passes under che vocir.g procedures and righcs 
e st ablished under che aforeoencior.ed seccions of che f o m e r  
ABCA. Hovever, che provisions of che ACC which r e m i t  che 
a mendment co originate vich che shareholders as vvll as che 
concenc of ACC secs. 504 and 506 uhich does nec relace co 
che maccer of class vocing or che norm of cvo-chirds for 
a pproval are incended co govern che eleccion under Seccion 
6(b).

An eleccion co amend che corporace arcicles under Seccicn 9 
shall resoecc che vocing righcs and machinery preserved 
u nder Seccion 9(a) unless chere is a Seccion 9(b) procedure.

CHANGE IN FORMER ALASKA L A N ; ACC Seccicn 6 is vichouc 
preceaenc.

Official Coicnenc co ACC Seccion IQ. 

INDEMNIFICATION OF CORPORATION.

c
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S C O P E : ACC Seccion 10 is an e xcepcion co che generaL norm
chac evencs arising p r i o r  co che effeccive dace are governed 
by che concenc of che former A3CA.

CHANGE IN FORMER A L A S K A  L A W ; A CC  Seccion 10 is nodeled 
arcer o CL  Seccion 2304.

Official Commenc co A C C  Seccion 11.

DISTRIBUTIONS AND R E A C Q U I S I T I O N  OF SHARES.

S C O P E : ACC Seccion 11 is designed co avoid any impairment
ot an executory concracc for d iscribucions co shareholders 
including che reac qu i si ci on  by che corpo r ac io n oi ics cvn 
shares. Noce chac u n d e r  sec. 990(16) che cine of 
discribucion by way of dividend is deemed co be che dace of 
Che declaration. The incen ci o n of Che legislature in 
enacting chese cvo seccions is co permit any dividend v hich 
had been declared p r i or  co che effeccive dace oi che A CC  co 
be governed by che ABCA.

W it h respecc to dist r ib ut io n s by repurchase or  redenpcion, 
sec. 990(16) provides chac Che distribution is deemed co 
cake piace on che dace of cransfer of cash or ocher 
consideracion co che shareholder. In order co avoid any 
iapairmenc of an e x e cu to r y co'.cracc co make such a purchase 
of discribucion, Secc io n 11 specifies chac any redemption o r  
repurchase nade pursu an c  co a concracc exiscing prior co che 
effeccive dace is p e rm i ss ib le  if ic can qualify u n d er  eicher 
Che ABCA or che ACC.

CHANGE IN FORMER A L A S K A  L A W : A C C Seccion 11 is a codif i ed
version oc Seccion 2306 or che GCL.

Official Commenc co A CC  Seccion 12.

TENURE OF OFFICERS PRESERVED.

S C O P E : ACC Seccion 12 makes ic clear chac Che tenure of
o r n c e r s  and direccors as escablished under prior law 
c o n c i n u e s .

C HANGE ::i FORMER A LA SK A L A W : ACC Seccion 12 is nev co 
Aiasxa law; ic is careen trom G C L  Seccion J.
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Senacor Seccye Fahrenkanp 
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c
Official Cocrcenc ca ACC Seccion 13.

EXISTING ACTIONS

S C O P E : ACC Seccion 13 provides chac ep.acmenc oc che new
cooe does noc afrecc a cause or accicn, liabilicy, penalty, 
or special proceeding exiscing, incurred, or accnied on che 
effeccive dace or che Acc.

CHANGE IN FORMER ALASXA L A U : ACC Seccion 13 is caken c'roa
GCL Seccion

These seccions describe hew che proposed r.ew code anencs che 
scace's courc rules.

Official Cocmenc co ACC Seccion 3 6.

EFFECTIVE DATE.

SCOPE: ACC Seccion 36 provides chac cha effeccive dace for

c
Official Cocrcenc co ACC Seccions H - 3 S .

c che a CC is January I, 1989

CRC87/001

/
V*.
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AN A C T  R EVISING T H E  CORPORATIONS CODE; A M E N D I N G  A L A S K A  
R ULES O F  CIVIL P R O C E DU RE  4, 10, 11, 19, 20, 23.1, 24,
65, 73, and 82 A L A S K A  RULES OF A P P E L L A T E  P R O C E D U R E  20A 
and 609, AND A L A S K A  RULE OF EV IDENCE 803(8); A N D  PROVIDING 
F O R  A N  EFFECTIVE DATE.

S U M M A R Y  OF BILL

** E X I S T I N G  10.05.010 ET SEQ. THE ’’COR P O R A T I O N S  CODE"
W AS DRAFTED IN 1953 AND T A KE N F R O M  O R E G O N  L A W  IN 
1957. THE CODE IS 35 YEARS OLD.

** T H E  EXISTING CORPORATION CODE IS P O O R L Y  O R G A N I Z E D  
A N D  HORRIBLY OUT OF DATE, ONL Y M I N O R  C H A N G E S  HAVING 
B E E N  MADE BY L EG ISLATIVE A M E N D M E N T S  TO T H E  C O D E  SINCE 
1957.

** T H E  EXISTING CODE PROVISIONS ARE A N A C H R O N I S T I C  AND 
DO NOT COME CLOSE TO REFLEC TI NG  C OU RT  D E C I S I O N S  AND 
LE GI SL A T I V E  CHANGES TO C OR PO RA T IO N CODES IN O T H E R  
S T A T E S .

** B E C A U S E  THE EX IS TI N G CODE IS SO P O O R L Y  DRAFTED, FAILS 
TO ADDRESS SO M A N Y  LEGAL QUESTIONS A  C O R P O R A T I O N  MUST 
ANSWER, IT IS DIFFICULT FO R AN A T T O R N E Y  TO U ND ER ST AN D 
A N D  IMPOSSIBLE FOR A  LAY P E RS ON  TO L E A R N  W H E N  OBLIGATIONS 
E X I S T  WHEN ONE INCORPORATES.

** HB 322 WAS D R A F T E D  BY THE A L A S K A  CODE R E V I S I O N  COMMISSION 
O V E R  A  PERIOD OF EIGHT YEARS. O V E R  30 P U B L I C  SESSIONS 
W E R E  HELD BY THE COMMISSION FOR THE P U R PO SE  O F  TAKING 
P U BL IC  COMMENT.

** H B  322 HAS H A D  MORE THAN EI GH T  L E G I S L A T I V E  HEA RI NG S  OVER 
T H E  PAST SIX YEARS. IT HAS BEEN THE S U B J E C T  OF SEMINARS 
A N D  BAR A S S OC IA TI ON  C ON VE N TI ON  TOPICS.

** M O R E  THAN $500,000 HAS BEEN SPENT BY THE ST AT E  OF A L A S K A  
O N  REVISING TH E CODE AND T HO USANDS OF M A N  H O U R S  HAVE 
B E E N  SPENT ON R E VISING AND R E V I E WI NG  THE P R O P O S E D  CODE.

** T H E  PROPOSED CODE HAS DRAWN H E A V I L Y  F R O M  THE C OR PORATION 
CODES OF THE STATES OF: ALASKA, CALIFORNIA, N E W  YORK,
OREGON, W AS HI NG TO N AND DELEWARE.

** T H E  PROPOSED CODE IS A  "MIDDLE OF THE R OAD" CO RPORATION 
CODE. IT N E I T H E R  FAVORS M A N A G E M E N T  OR SHAREHOLDERS 
A L T H O U G H  IT PROVIDES HANDY OPT IO NA L P R O V I S I O N S  FOR THE 
A R T I CL ES  OF INCORPORATION W H I C H  WIL L  A L L O W  T H E  INCORPORATOR 
TO CREATE E I T H E R  A  M A NA GE ME NT  O R  S H A R E H O L D E R  ORIENTED C O R­
PORATION.



THE MOST CONTROVERSIAL PROVISION OF THE PROPOSED CODE,
SECTION 488 HAS BEEN REMOVED FROM THE BILL. THIS PRO­
VISION CREATED SECONDARY LIABILITY OF OFFICERS AND DIRECTORS.

THE PROPOSED CODE HAS BEEN WRITTEN IN LAY LANGUAGE WHEN­
EVER POSSIBLE, USING A "COOKBOOK" APPROACH. THE INDEX 
IS BROKEN DOWN INTO LOGICAL SECTIONS DEALING WITH SPECIFIC 
MATTERS RELATING TO CORPORATIONS; E.G. INCORPORATION,
OFFICERS AND DIRECTORS, AMENDMENTS AND DISSOLUTION.

UNLIKE THE EXISTING CODE, EVERY MATTER HAVING TO DO WITH 
A CORPORATION IS DEALT WITH IN A LOGICALLY ORGANIZED 
MANNER. MANY AREAS OF CORPORATION LAW NOT EVEN MENTIONED 
IN THE L I S T I N G  CODE ARE EXHAUSTIVELY DEALT WITH IN THE 
PROPOF DRAFT.

A LAY iERSON CAN READ, FIND AND UNDERSTAND THE LEGAL 
REQUIREMENTS FOR INCORPORATION. . UNDER THE EXISTING CODE,
IT IS NECESSARY TO READ THE ENTIRE CODE TO MAKE SURE YOU 
HAVE FOUND EVERYTHING HAVING TO DO WITH A PARTICULAR TOPIC.

BECAUSE OF THE ORGANIZATION AND CLEAR, LAY LANGUAGE OF THE 
PROPOSED CODE, THE SERVICES OF AN ATTORNEY WILL BE MINIMIZED.

THE PROPOSED CODE CONTAINS IMPORTANT INCORPORATION AND 
REPORTING REQUIREMENTS NEEDED BY THE DIVISION OF COR­
PORATIONS.

THE PROPOSED CODE A D D R E S S E S  I M P O R T A N T  NEEDS A N D  UNIQUE 
PROBLEMS OF A L A S K A  N A T I V E  CORPORATIONS.

MUCH OF EXISTING A L A S K A  L A W  IS INC LU DE D  IN THE P ROPOSED 
CODE.

THE PROPOSED CODE HAS BEEN SPECIFICALLY TAILORED TO MEET 
THE NEEDS OF ALASKA CORPORATIONS.

INTERNAL INCONSISTENCIES CONTAINED IN EXISTING ALASKA LAW 
HAVE BEEN RESOLVED IN THE PROPOSED CODE ALONG WITH LAN- 
THAT IS EASIER TO UNDERSTAND.

THE PROPOSED CODE CONTAINS IMPORTANT SECTIONS NOT PRESENTLY 
FOUND IN THE EXISTING LAW, INCLUDING:

A COMPLETE FINANCIALS SECTION
A SECTION DEALING W I T H  S H A R E H O L D E R  D E R I V A T I V E  SHAREHOLDER 

A CTIONS
A SECTION DEALING WITH DIRECTOR CONFLICTS OF INTERESTS
A SECTION DEALING WITH MINORITY SHAREHOLDER RIGHTS
A SECTION DEALING WITH OPTIONAL PROVISIONS FOR THE

ARTICLES OF INCORPORATION
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THE PROPOSED CODE APPLIES TO CORPORATIONS HAVING A 
LARGE NUMBER OF SHAREHOLDERS OR MOM AND POP CORPORA­
TIONS (CLOSELY HELD CORPORATIONS).

THE PROPOSED CODE HAS BEEN RECOMMENDED FOR APPROVAL IN 
PAST LEGISLATIVE COMMITTEE HEARINGS BY:

ALASKA AIRLINES, THE LARGEST CORPORATION IN ALASKA 
THE ALASKA FEDERATION OF NATIVES SUBCOMMITTEE 
THE DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT, 

DIVISION OF CORPORATIONS.

BECAUSE THE PROPOSED CODE IS SO CLEARLY DRAFTED AND 
SO DETAILED IN DEALING WITH VIRTUALLY EVERY LEGAL 
MATTER INVOLVING A CORPORATION, IT SHOULD ENCOURAGE 
OUTSIDE BUSINESS TO INCORPORATE IN ALASKA. THEY WILL 
EASILY AND CLEARLY ANTICIPATE THE LEGAL CONSEQUENCES 
OF THEIR ACTIONS USING THE CORPORATE FORM.

THE PROPOSED CODE IS REVENUE NEUTRAL. IT WILL NOT COST 
THE STATE ONE PENNY TO ADOPT OR IMPLEMENT.



ALASKA CODE REVISION COMMISSION 
LEG ISLAT IVE  AFFAIRS AGENCY 

POUCH Y STATE CAPITOL 
JUNEAU, ALASKA 99811

March  2 ? ,  1938

The H o n o r a b l e  J ohn  Sand 
C h a i rm a n ,  House  J u d i c i a r y  C om m i t t e e  
Room C -1 2 8  S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u ,  A l a s k a  99S11

Re: HE 3 2 2 ;  An A c t  r e v i s i n g  t h e  c o r p o r a t i o n s  c o d e .

D ea r  R e p r e s e n t a t i v e  S u n d :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  y o u r  r e c e n t  r e q u e s t  f o r  
i n f o r m a t i o n  a b o u t  HB 3 2 2 ,  t h e  c o r p o r a t i o n s  c o d e  b i l l .

E x i s t i n g  AS 1 0 . 0 5 . 0 1 0  et_ sea  . . A l a s k a ' s  c o r p o r a t i o n  
c o d e ,  was a d o p t e d  f r o m  O re go n  law  i n  1 9 5 7 .  O re go n  had  p r e v i o u s l y  
p a s s e d  i t s  v e r s i o n  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  Mode l  A c t .  
a d a p t e d  b v  t h e  ABA i n  1 9 5 3 .  As s u c h ,  A l a s k a ' s  c o r p o r a t i o n  c ode  
i s  a p p r o x i m a t e l y  35  y e a r s  o l d ,  h a v i n g  b een  amended t o  a s m a l l  d e ­
g r e e  i n  1976 and 1 9 3 0 .  Mos t o f  t h e  amendmen ts  d e a l t  w i t h  
s p e c i f i c  s e c t i o n s  o f  t h e  c o d e  and no a t t e m p t  was made t o  o v e r h a u l  
t h e  e n t i r e  c o d e .

The e x i s t i n g  T i t l e  10 i s  p o o r l y  o r g a n i z e d  and  h o r r i b l y  
o u t  o f  d a t e .  I n  o r d e r  t o  l o c a t e  a l l  s e c t i o n s  o f  t h e  c o d e  d e a l i n g  
w i t h  a s p e c i f i c  c o r p o r a t i o n  m a t t e r ,  i t  i s  n e c e s s a r y  t o  r e v i e w  t n e  
e n t i r e  t i t l e  t o  i n s u r e  t h a t  no p r o v i s i o n s  h a v e  been  o v e r l o o k e d .  
The i n d e x  p r o v i d e s  l i t t l e  g u i d a n c e  t o  a n y o n e  s e e k i n g  t o  d e t e r m i n e  
r i g h t s  and  o b l i g a t i o n s ,  as  w e l l  as  c o r p o r a t e  p r o c e d u r e s , u n d e r  
t h e  e x i s t i n g  l a w .  I t  i s  w r i t t e n  i n  l a n g u a g e  t h a t  makes  t h e  code  
d i f f i c u l t  t o  u s e  b y  t h e  l a y  p e r s o n .

I n  r e s p o n s e  t o  t h e  g r e a t  need t o  u p d a t e  and  o r g a n i z e  
t h e  c o r p o r a t i o n  c o d e ,  t h e  A l a s k a  Coce R e v i s i o n  C o m m is s io n  u n d e r ­
t o o k  a c o m p l e t e  r e w r i t e  o f  t h e  c ode  b e g i n n i n g  i n  a b o u t  1 93 0 .  I n  
f u r t h e r a n c e  o f  t h i s  e f f o r t ,  t h e  C o m m is s i o n  engaged  t h e  s e r v i c e s  
o f  P r o f e s s o r  D a n i e l  Wm. F e s s l e r  t o  s e r v e  a s  t h e  r e p o r t e r  f o r  t h e  
c o d e  r e v i s i o n  p r o . i e c t  . P r o f e s s o r  F e s s l e r  t e a c h e s  c o r p o r a t e  and 
b u s i n e s s  o r g a n i z a t i o n  l a w  a t  t h e  U n i v e r s i t y  o f  C a l i f o r n i a ,  D a v i s  
law  s c h o o l .  He i s  p r e s e n t l y  t h e  r e p o r t e r  f o r  C o r b i n  On C o n t r a c t s  
and h i s  t e x t s  on  c o r p o r a t i o n s  and b u s i n e s s  a s s o c i a t i o n s  a r e  used
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i n  l aw  s c h o o l s  t h r o u g h o u t  t h e  U n i t e d  S t a t e s .  The A l a s k a  Code 
R e v i s i o n  C o m m is s i o n  i s  a l e g i s l a t i v e l y  c r e a t e d  c o m m i s s i o n  w i t h  
r e p r e s e n t a t i v e s  f r o m  a l l  t h r e e  b r a n c h e s  o f  g o v e r n m e n t  a s  w e l l  as 
p u b l i c  m em be rs .  Work  on  t h e  c o r p o r a t i o n s  c ode  c o n t i n u e d  t h r o u g h  
t h e  p e r i o d  1980 t o  t h e  p r e s e n t ,  w i t h  t h e  g r e a t e s t  e m p h a s i s  on t h e  
p e r i o d  f r o m  1981 t o  1 9 3 4 .  The C om m is s io n  has  s p e n t  mo re  t h a n  
$ 3 5 0 , 0 0 0 . 0 0  i n  c o n s u l t i n g  f e e s ,  h as  s p e n t  l i t e r a l l y  t h o u s a n d s  o f  
man h o u r s  i n  d r a f t i n g  r e s e a r c h . h as  c o n d u c t e d  m o re  t h a n  30
p u b l i c  m e e t i n g s  on  t h e  c o d e ,  has  made s e v e r a l  p r e s e n t a t i o n s  t o  
t h e  A l a s k a  B a r  A s s o c i a t i o n  and a t t o r n e y  g r o u p s .  and h a s  had a 
c o m m i s s i o n e r  o r  i t s  c o n s u l t a n t  t e s t i f y  b e f o r e  a number  o f  l e g i s ­
l a t i v e  c o m m i t t e e s .  The d r a f t  b i l l  h a s  d raw n  t h e  mos t  a r t i c u l a t e  
s t a t e m e n t s  o f  c o r p o r a t i o n  l aw  f r o m  A l a s k a ,  C a l i f o r n i a ,  New Y o r k ,  
O r e a o n ,  W a s h i n g t o n  and  D e l a w a r e .  I t  i s  a " m i d d l e  o f  t h e  r o a d "
b i l l ,  m ean in g  t h a t  t h e r e  i s  a b a l a n c e  b e tw e e n  a s t r o n g  managemen t 
o r  s t r o n g  s h a r e h o l d e r  c o r p o r a t i o n  m o d e l .  By u s i n g  t h e  o p t i o n a l  
i n c o r p o r a t i o n  p r o v i s i o n s  f o u n d  i n  t h e  d r a f t ,  an i n c o r p o r a t o r  c a n  
e a s i l y  c r e a t e  e i t h e r  a s t r o n g  management o r  s t r o n g  s h a r e h o l d e r  
c o r p o r a t i o n .

The mos t  c o n t r o v e r s i a l  p r o v i s i o n  o f  t h e  d r a f t  b i l l .  
S e c t i o n  4 8 3 .  h a s  b e e n  rem oved  f r o m  t h e  d r a f t .  T h i s  p r o v i s i o n  
d e a l t  w i t h  s e c o n d a r y  l i a b i l i t y  o f  o f f i c e r s  and d i r e c t o r s  i n  t h e  
e v e n t  t h e  c o r p o r a t i o n  became i n s o l v e n t .  O t h e r  c r i t i c i s m s  o f  t h e  
b i l l  h a ve  f o c u s e d  u p o n  p r o v i s i o n s  o f  t h e  d r a f t  w h i c h  a r e  o n l y  r e ­
s t a t e m e n t s  o r  i n c l u s i o n s  o f  e x i s t i n g  A l a s k a  l a w .  W h i l e  t h e
" f i n a n c i a l "  p r o v i s i o n s  o f  t h e  d r a f t  w i l l  c e r t a i n l y  r em ove  some
f l e x i b i l i t y  f r o m  t h e  m anne r  i n  w h i c h  c o r p o r a t i o n s  d e c l a r e  
d i v i d e n d s ,  t h e y  h a v e  n o t  been  t h e  s u b j e c t  o f  much a t t e n t i o n  b y  
b u s i n e s s e s  o r  a t t o r n e y s .

To s u m m a r i z e ,  t h e  f o l l o w i n g  f e a t u r e s  o f  t h e  d r a f t
s t r o n g l y  a r g u e  i n  f a v o r  o f  i t s  a d o p t i o n  by  t h e  L e g i s l a t u r e  a s  a 
new code  f o r  A l a s k a n  c o r p o r a t i o n s :

1 .  The  c o d e  u s e s  a " c o o k b o o k "  a p p r o a c h  t o  o r g a n i z a ­
t i o n .  A l l  g e n e r a l  t o p i c s  a r e  i n c l u d e d  i n  s e c t i o n s  d e a l i n g  o n l y  
w i t h  t h o s e  t o p i c s .  One need  o n l y  l o o k  t o  one  s e c t i o n  t o  d e t e r ­
m in e  how t o  i n c o r p o r a t e  o r  t o  d i s s o l v e .  Unde r  t h e  e x i s t i n g  c o d e ,  
i t  i s  n e c e s s a r y  t o  r e v i e w  t h e  e n t i r e  code  t o  make s u r e  t h a t  no 
p r o v i s i o n  has  b e e n  o v e r l o o k e d .

2 .  The t o p i c  h e a d i n g s  a r e  i n f o r m a t i v e  a s  t o  t h e  a r e a  
o f  s u b s t a n t i v e  l a w  t h a t  i s  c o v e r e d  i n  each  s e c t i o n .  The c o d e  i s  
w r i t t e n  i n  l a y  l a n g u a g e  w h e n e v e r  p o s s i b l e .  Th t  d e s i g n  o f  t h e  
f o r m a t  and i t s  o r g a n i z a t i o n  h a s  been  a c c o m p l i s h e d  so  t h a t  t h e  l a y  
p e r s o n  c an  e a s i l y  d i s c o v e r  now t o  i n c o r p o r a t e  and how t o  c a r r y  on 
b u s i n e s s  i n  t h e  c o r p o r a t e  f o r m ,  t h u s  m i n im i z i n g  t h e  need t o  h a v e  
an a t t o r n e y  g u i d e  y o u  t h r o u g h  s im p l e  i n c o r p o r a t i o n  m a t t e r s .

HON. JOHN SUND
HB 3 2 2 ;  CORPORATIONS CODE
PAGE 2



3 .  The d r a f t  b i l l  c o n t a i n s  i m p o r t a n t  i n c o r p o r a t i o n  ana 
r e p o r t i n g  r e q u i r e m e n t s  needed  b y  t h e  D i v i s i o n  o f  C o r p o r a t i o n s .  
The C o m m is s io n  w o r k e d  c l o s e l y  w i t h  t h e  D i v i s i o n  i n  t h e  d r a f t i n g  
o-f i t s  c o r p o r a t i o n s  b i l l  so a s  t o  i n s u r e  t h a t  t h e  D i v i s i o n ' s  
n e e o s  w o u l d  be a d d r e s s e d .

4 .  The d r a f t  b i l l  a d d r e s s e s  i m p o r t a n t  n e e d s  and u n i q u e  
p r o b l e m s  o f  A l a s k a  n a t i v e  c o r p o r a t i o n s .  The C o m m is s i o n  w o r ke d  
c l o s e l y  w i t h  a s p e c i a l  s u b c o m m i t t e e  o f  t h e  A l a s k a  F e d e r a t i o n  Of 
N a t i v e s  i n  t h e  d r a f t i n g  o f  t h e  b i l l .

5 .  Much o f  e x i s t i n g  A l a s k a  law  i s  c o n t i n u e d  i n  t h e
p r e s e n t  d r a f t ,  a l t h o u g h  t h e  l a n g u a g e  h a s  been  r e w r i t t e n  i n  manv
i n s t a n c e s  t o  make i t  mo re  u n d e r s t a n d a b l e  t o  t h e  l a y  p e r s o n .

6 .  B ecause  t h e  l a n g u a g e  i s  c o n c i s e l y  d r a f t e d ,  i n t e r n a l  
i n c o n s i s t e n c i e s  e x i s t i n g  i n  p r e s e n t  A l a s k a  l aw  h a ve  been  
r e s o l v e d .  and b e c a u s e  o f  i t s  s u p e r i o r  o r g a n i z a t i o n  and l e n g t h y  
c o m m e n t a r y  i n d i c a t i n g  t h e  s o u r c e  o f  i t s  p r o v i s i o n s ,  t h e  d r a f t  
s h o u l d  r e d u c e  c o n s i d e r a b l y  t h e  need f o r  l i t i g a t i o n  o v e r  t h e  mean­
i n g  o f  t h e  l a n g u a g e  c o n t a i n e d  i n  HB SEE .

7 .  The d r a f t  c o n t a i n s  i m p o r t a n t  new s e c t i o n s  n o t  c u r ­
r e n t l y  f o u n d  i n  T i t l e  1 0 .  They  i n c l u d e :

a .  A new s e c t i o n  d e a l i n g  w i t h  c o r p o r a t i o n  f i n a n ­
c i a l  a c t i v i t i e s ,  s p e c i f i c a l l y  d e f i n i n g  t h e  c o n d i t i o n s  when a d i s ­
t r i b u t i o n  i s  a p p r o p r i a t e :

b .  A new s e c t i o n  d e a l i n g  w i t h  s h a r e h o l d e r  d e r i v a ­
t i v e  a c t i o n s ,  an  a r e a  o n l y  m i n i m a l l y  c o v e r e d  b y  r u l e s  o f  t h e  
A l a s k a  Sup reme C o u r t  u n d e r  e x i s t i n g  l a w ;

c .  A new ,  e x p a n d e d  s e c t i o n  d e a l i n g  w i t h  a i l  m a t ­
t e r s  i n v o l v e d  i n  c o r p o r a t i o n  d i s s o l u t i o n ;

d .  New s e c t i o n s  d e a l i n g  w i t h  c o n f l i c t s  o f  i n t e r ­
e s t  b y  d i r e c t o r s ,  m i n o r i t y  s h a r e h o l d e r  r i g h t s ,  r i g h t s  and o b l i g a ­
t i o n s  o f  v a r i o u s  c l a s s e s  o f  s h a r e s  , and t h e  p u r c h a s e  o f  s h a r e s  o f  
a d e c e a s e d  s h a r e h o l d e r .

e .  A number  o f  o p t i o n a l  p r o v i s i o n s  f o r  t h e  A r ­
t i c l e s  t h a t  w i l l  d e t e r m i n e  c o r p o r a t e  b i a s  f o r  managemen t o r  
s h a r e h o l d e r s . T hese  p r o v i s i o n s  c a n  be e a s i l y  s e l e c t e d  and i n ­
s e r t e d  bv  t h e  i n c o r p o r a t o r  d e p e n d i n g  u pon  wha t  t y p e  o f  c o r p o r a ­
t i o n  i s  d e s i r e d .

3 .  W h i l e  d r a w i n g  h e a v i l y  f r o m  t h e  b e s t  l a w s  o f  o t h e r  
s t a t e s ,  t h e  d r a f t  h as  b een  c a r e f u l l y  c r a f t e d  t o  a d d r e s s  c o r p o r a t e  
p r o b l e m s  u n i q u e  t o  A l a s k a .  The d r a f t  c a n  be t r u l y  c h a r a c t e r i z e d  
as  an  A l a s k a  d r a f t e d  c o d e .  A d d i t i o n a l l y ,  t h e  d r a f t  i n c o r p o r a t e s  
a g r e a t  many o f  t h e  s u b s t a n t i v e  p r o v i s i o n s  f o u n d  i n  t h e  r e c e n t l y  
a d o p t e d  ABA r e v i s e d  mode l  b u s i n e s s  c o r p o r a t i o n s  a c t .

HON. JOHN SUND
HB S E E : CORPORATIONS CODE
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/ ^ \ N o  a t  temC'Y has  b een  made—Pv T?re~~t>cmmieslan t o  a d d r e s s  
* —e e x t  rame 1 v  cofrt p A r c d  r  o b l e m 0 1  u u r d o r a t e  t a t  s o v  e V/S • b a c s n s a  o f  
t h e  r a d i c a l  and r a p i d  c n a n q e s  dU ia t  h a ve  t  a I: e n D j a t  e i n  t h e  p a s t  5 
o r  t- v e a r s ,  s u c h  an  u n d e r t a k i n g  wouTd" 1 e u t r T re  much s t u d v  and a 
c o n s i d e r a b l e  e x p e n d i t u r e  o-f t i m e  i n  o r d e r  t o  e v e n  - f o r m u l a t e  a 
c o l i c . '  - for d e a l i n g  w i t h  t a k e o v e r s .

The e x i s t i n g  T i t l e  10 i s  w o e f u l l y  o u t d a t e d  and p o o r l y  
o r g a n i z e d .  I t  1 = d i f f i c u l t  f o r  t h e  l a y  p e r s o n  and  e v e n  t h e  p r a c ­
t i t i o n e r  t o  u s e .  I t  i s  f u l l  o f  a n a c h r o n i s t i c  p r o v i s i o n s  a nd i rv-
t e r n a l  i  neons  i s t e n c  i  es  . I t  d o e s  n o t  r e f l e c t  c h a n g e s  i j j  o r  a. -
t i o n  l aw  t h a t  h a v e  o c c u r r e d  o v e r  t h e  p a s t  35  y e a r s .  S '  11 d o e s n ' t -  
e v e n  c o n t a i n  much needed s e c t i o n s  d e a l i n g  w i t h  s h a r e h o l d e r  
d e r i v a t i v e  a c t i o n s ,  c o n f l i c t  o f  i n t e r e s t ,  i n d e m n i f  i c a t  iorv-Q-f o '  
f i c s r s  and d i r e c t o r s  o r  f i n a n c i a l  a c c o u n t a b i 1 1 t v . The d r a f t  has

x  p r e v i o u s l y  b een  a p p r o v e d  b y  t h e  D i v i s i o n  o f  C o r p o r a t  i o n s , t h e
A l a s k a  F e d e r a t i o n  o f  N a t i v e s  and A l a s k a  A i r l i n e s .  t h e  l a r g e s t  
p r i v a t e  ( n o n - n a t i v e )  c o r p o r a t i o n  i n  A l a s k a .  I t  i s  o r g a n i z e d  and 
w r i t t e n  s c  t h a t  i t  c a n  be e a s i l y  u sed  b v  t h e  l a v  p e r s o n ,  o u t  c o n ­
t a i n s  a l l  o f  t h e  f e a t u r e s  needed  bv  t h e  p r a c t i t i o n e r  t o  a d v i s e  a 
c o r p o r a t e  c l i e n t  on s o p h i s t i c a t e d  m a t t e r s .  T h e r e  1 5  n o t h i n g  i n  
t h e  d r a f t  t h a t  w o u l d  d i s c o u r a g e  o u t s i d e  b u s i n e s s  f r o m  c h o o s i n g  
A l a s k a  as a d o m i c i l e  f o r  i n c o r p o r a t i o n  b e c a u s e  i r  . " o r p o r a t i o n  
c an  be t a i l o r e d  t o  t h e  needs  o f  a n y  b u s i n e s s .  I t  s h o u l d  e n ­
c o u r a g e  b u s i n e s s e s  t o  l o c a t e  i n  A l a s k a  b e c a u s e  t h e  r i g h t s  and 
o b l i g a t i o n s  o f  t h e  c o r p o r a t i o n  a>-e so  c l e a r l y  s p e l l e d  o u t  i n  t h e  
d r a f t .  F i n a l l y .  t h e  c o d e  s h o u l d  g r e a t l y  d e c r e a s e  t h e  teed f o r
l i t i g a t i o n  b e c a u s e  o f  t h e  l e n g t h y  and c o m p r e h e n s i v e  c o m m e n ta r y  
a c c o m p a n y in g  t h e  d r a f t .

I f  y o u  h a ve  an v  q u e s t i o n s  c o n c e r n i n g  t h e  d r a f t ,  p l e a s e  
c o n t a c t  me and I w i l l  a t t e m p t  t o  a n sw e r  t h o s e  q u e s t i o n s .

V e r y  t r u l y  y o u r s ,

J ^ N  W. ABBOTT, C h a i rm a n

HON. JOHN SUND
HB S E E ;  CORPORATIONS CODE
PAGE A
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P R EFACE

j  s t u d y  paper c o n s i s t s  of t h r e e  p a r t s  each d e s i g n e d  to 
.arize the reader w i t h  the c o n t e n t s  of the p r o p o s e d  A l a s k a  

^ o r a t i o n s  C o d e  [ACC] a n d  its r e l a t i o n s h i p  to the final e x p o s u r e  
-.aft of the R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n s  Act [RMBCA] (June 

1, 1984). In P a r t  I the r e a d e r  w i l l  f i n d  a c h a r t  showing the o r i g i n  
of e a c h  p r o v i s i o n  of the A C C  a n d  its c o m p a r a b l e  c o v e r a g e  in e x i s t i n g  
A l a s k a  law, the c l a s s i c a l  M o d e l  Act, a n d  t h e  R e v i s e d  M o d e l  Act. 
P a r t  II f o l l o w s  t h e  o r g a n i z a t i o n a l  s t r u c t u r e  of t h e  A C C  and g i v e s  a 
b r i e f  d e s c r i p t i o n  of the o r i g i n  of e a c h  s e c t i o n ,  its content, a n d  a 
s p e c i f i c  c o m p a r i s o n  to p r o v i s i o n s  o f  the RMBCA. P a r t  III sets a n  
a g e n d a  for the A u g u s t ,  1984, m e e t i n g  a t  w h i c h  t i m e  the Code R e v i s i o n  
C o m m i s s i o n  w i l l  c o n s i d e r  m o d i f i c a t i o n s  to the d r a f t  of the A C C  
i n c o r p o r a t i n g  p o t e n t i a l  i m p r o v e m e n t s  f o u n d  in the RMBCA. The l i s t  
r e f l e c t s  the c o n s u l t a n t ' s  t e n t a t i v e  c o n c l u s i o n s  and s h o u l d  not b e  
d e e m e d  e x h a u s t i v e .  Indeed, t h e  A u g u s t  C o m m i s s i o n  m e e t i n g  is an 
a p p r o p r i a t e  f o r u m  for the c o n s i d e r a t i o n  of any m o d i f i c a t i o n  to the 
d r a f t  c o n t e n t  of the ACC.
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PREFACE

T h i s  s t u d y  p a p e r  c o n s i s t s  of t h r e e  p a r t s  each d e s i g n e d  to 
f a m i l i a r i z e  the r e a d e r  w i t h  the c o n t e n t s  of the p r o p o s e d  A l a s k a  
C o r p o r a t i o n s  C o d e  [ACC] and its r e l a t i o n s h i p  to the f inal e x p o s u r e  
d r a f t  of the R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n s  Act [RMBCA] (June 
1, 1984). In P a r t  I the r e a d e r  w i l l  f i n d  a c h a r t  s h o w i n g  the o r i g i n  
of ea c h  p r o v i s i o n  of t h e  A C C  and its c o m p a r a b l e  c o v e r a g e  in e x i s t i n g  
A l a s k a  law, the c l a s s i c a l  M o d e l  Act, and the R e v i s e d  M o d e l  Act. 
P a r t  II f o l l o w s  the o r g a n i z a t i o n a l  s t r u c t u r e  of the A C C  and g i v e s  a 
b r i e f  d e s c r i p t i o n  of the o r i g i n  of ea c h  sec t i o n ,  its c o ntent, and a 
s p e c i f i c  c o m p a r i s o n  to p r o v i s i o n s  of the RMBCA. P a r t  III sets an 
a g e n d a  for the A u g u s t ,  1984, m e e t i n g  at w h i c h  ti m e  the Co d e  R e v i s i o n  
C o m m i s s i o n  w i l l  c o n s i d e r  m o d i f i c a t i o n s  to the d r a f t  of the A C C  
i n c o r p o r a t i n g  p o t e n t i a l  i m p r o v e m e n t s  f o u n d  in the RMBCA. The list 
r e f l e c t s  the c o n s u l t a n t ' s  t e n t a t i v e  c o n c l u s i o n s  and s h o u l d  n o t  be
d e e m e d  e x h a u s t i v e .  I n d eed, the A u g u s t  C o m m i s s i o n  m e e t i n g  is an
a p p r o p r i a t e  f o r u m  for the c o n s i d e r a t i o n  of any m o d i f i c a t i o n  to the 
d r a f t  c o n t e n t  of the ACC.

T A B L E  O F  C O N T E N T S

P A R T  I: O r i g i n  of the p r o p o s e d  A l a s k a  C o r p o r a t i o n s  C o d e  1

P a r t  II: S e c t i o n  by s u m m a r y  of the c o n t e n t  of the A l a s k a  C o r­
p o r a t i o n s  C o d e  and c o m p a r i s o n  w i t h  the F i n a l  D r a f t  
of the R e v i s e d  M o d e l  B u s i n e s s  C o r p o r a t i o n s  A c t  7

A r t i c l e 1: C o r p o r a t e  P u r p o s e s  and P o w e r s 7

A r t i c l e 2: N a m e  a n d  S e r v i c e  of P r o c e s s 10

A r t i c l e 3: F o r m a t i o n  of C o r p o r a t i o n s 15

A r t i c l e 4: C o r p o r a t e  F i n a n c e 22

A r t i c l e 5: M e e t i n g s  of S h a r e h o l d e r s 38
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P A R T  O N E

C O R R E S P O N D I N G  S T A T U T O R Y  C O V E R A G E  T O  E A C H  S E C T I O N  O F  

T H E  P R O P O S E D  A L A S K A  C O R P O R A T I O N S  C O D E



A C C  A B C L  M B C A  G C L  N B C L  O T H E R  R M B C A

A R T I C L E  1. C O R P O R A T E  P U R P O S E S  A N D  P O W E R S

.005 P X

.010 X X

.015 P P P P

.020 X

.025 X

A R T I C L E  2.' N A M E  A N D  S E R V I C E  O F  P R O C E S S

.105 X X

.110 X X

.115 X X

.120 X X

.125 X X

.130 X  X

.135 X  X

.140 X  X

.145 X  X

.150 X . X

.155 X

.160 X

.165 X X

.170 X  X

.175 X X ORE

A R T I C L E  3. F O R M A T I O N  O F  C O R P O R A T I O N S

.205 X

.208 X X X

.210 X X X  D E L

.213 X X

.215 X X

.218 X X

.220 X X

.223 X X

.225 X  D E L

.228 X D E L

.230 X

.233 X

A R T I C L E  4. C O R P O R A T E  F I N A N C E

.305 X X X

.308 X X

.310 X X

.313 X X

.315 X X

.318 X  X

.320 X X

.323 X X

.325 X
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A C C  A B C L  M B C A  G C L  N B C L  O T H E R  R M B C A

.328 X  X

.330 X  X

.333 X X

.335 X  X

.338 X  X

.340 X X

.343 X

.345 X  X

.34 8 X  X

.350 X X

.353 X X

.355 X X

.358 X

.360 X

.363 X

.365 X

.368 X

.370 X

.373 X X

.375 X

.378 X

.380 X

.383 X

.385 X

.388 X

.390 X

A R T I C L E  5. M E E T I N G S  O F  S H A R E H O L D E R S

.405 X P

.408 P

.410 X. X

.413 X X

.415 X X P

.418 X

.420 X P

.423 X X P

.425 X  X  P

.428 X

.430 X X

.433 X

.435 P P

.438 X X

A R T I C L E  6. D I R E C T O R S  A N D  O F F I C E R S

.450 X

.453

.455 X

.458 X

.460 X

.463 X

.465 X
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ICC A B C L M B C A G C L  H B C L  O T H E R RMB(

,468 X X
.470 X X
.473 X X • X
.475 X X X
.478 X X

.480 X X X

.483 X X X
,485 X X
.488 p
.490 X X X

A R T I C L E  7. A M E N D M E N T S  A N D  C H A N G E S

,502 X X X X
,504 X X X p
,506 X X p

508 X X

,510 X
,512 X X

514 X X p

516 y p

518 X p

,520 X p

522 X X

524 X X

526 X X

A R T I C L E 8. O R G A N I C  C H A N G E

530 X X X

532 X X X

534 X X
536 X X X

538 X X X

540 X X X

542 X
544 X p

546 X X
548 X X X

550 X X

552 X X X

554 X X

556 X X

558 X X

560 X p

562 X X

564 X
566 X X

56e X p

570 X X p

572 X X p

574 X X p

576 • . X X



A C C A B C L M B C A G C L  N B C L  O T H E R RMB(

.578 X P

.580 X X P

.5^2 X • P

.5d4 X P

.586 X X

A R T I C L E  9. D I S S O L U T I O N

.605 X X P

.608 X X X X

.610 X X X P

.613 X X P

.615 X X

.618 X X X p

.620 X

.623 X X

.625 X X

.628 X p

.630 X

.633 X X p

.635 X • OR E X

.638 X X

.640 X p

.643 X X X

.645 X

.648 X X

.650 X p

.65 3 X X

.655 X

.658 X X

.660 X p

.663 X

.665 X

.668 X

.670 X

.673 X

.675 X X

.678 X X X

A R T I C L E  10. F O R E I G N  C O R P O R A T I O N S

.705 X X X

.708 X X X

.710 X X X

.713 X X X

.715 X X

.718 X X X

.720 X X X

.723 X X X

.725 X X X

.728 X X X

.730 X X X

.733 X- X X
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A C C A B C L M B C A G C L  N B C L  O T H E R  R M B C A

,735 X X X
.738 X X P
.740 X X : X
.743 X X P
.745 X X X

.748 X X X

.750 X X X

.753 X X X

.758 X X X

.760 X X X

.763 X X p

.765 X X

.768 X X

.770 X X

.773 X X

.775 X X
,778 X X X

.780 X X p

.783 X X

.785 X X X

.788 X X X

A R T I C L E  11. R E P O R T S ,  FEES, A N D  P E N A L T I E S

.805 X X p

.808 X X p

.811

.813
X
X

X X

.815 X X

.818 X X

.820 X X

.823 X X

.825 X X p

.828 X X p

.830 X X p

.833 X X p

.835 X X p

.838 X X p

.840 X X p

.843 X X p

.850 X X

.853 X X

.855 X X

.858

.860
X
X

X

.863

.865
X
X

X X

.868

.870
X
X

X p

A R T I C L E  12. M I S C E L L A N E O U S  P R O V I S I O N S



A C C  A B C L  M B C A  G C L  N B C L  O T H E R  R M B C A

.905 X

.910 P X

.915 X X  • P

.920 X X

.925 P P p P

.930 X

.935 X X  X

A R T I C L E  13. G E N E R A L  P R O V I S I O N S

.950 X X  X

.953 X

.955 P P X

.958 X

.960 X

.963 X X

.965 X X P X

.968 X

.970 X

.990 P P P P

.995 P P

"X" i n d i c a t e s  the p r e s e n c e  of identical, or f u n c t i o n a l l y
i d e n t i c a l  s t a t u t o r y  l a n g u a g e .

"P" i n d i c a t e s  the p r e s e n c e  of p a r t i a l  c o n g r u e n c e  b e t w e e n  the A C C
a nd the s o u r c e  c o d e  or the R M B C A .  The " o r i g i n "  and
" c o m p a r i s o n "  d i s c u s s i o n  for e a c h  s e c t i o n  of  the A C C  s h o u l d
be c o n s u l t e d  in o r d e r  to d e t e r m i n e  t h e  d i f f e r e n c e s .

ACC: C S S B  2 4 6 / H B  343, The A l a s k a  C o r p o r a t i o n s  C o d e

ABCL: AS 10 . 0 5 ,  The A l a s k a  B u s i n e s s  C o r p o r a t i o n s  L a w

M B C A :  M o d e l  B u s i n e s s  C o r p o r a t i o n s  A c t

GCL: C a l i f o r n i a  G e n e r a l  C o r p o r a t i o n s  L a w

N B C L :  N e w  Y o r k  B u s i n e s s  C o r p o r a t i o n s  L a w

RMBCA: T e n t a t i v e  e x p o s u r e  d r a f t  of the R e v i s e d  M o d e l  B u s i n e s s  
C o r p o r a t i o n s  Act



P A R T  T W O

A  C O M P A R A T I V E  S U R V E Y  O F  T H E  C O N T E N T S

of  t h e

P R O P O S E D  A L A S K A  C O R P O R A T I O N S  C O D E  

w i t h  the

R E V I S E D  M O D E L  B U S I N E S S  C O R P O R A T I O N S  A C T

A r t i c l e  1: C o r p o r a t e  P u r p o s e s  a n d  P o w e r s  7

A r t i c l e  2: N a m e  and S e r v i c e  of P r o c e s s  10

A r t i c l e  3: F o r m a t i o n  of C o r p o r a t i o n s  15

A r t i c l e  4: C o r p c - a t e  F i n a n c e  22

A r t i c l e  5: M e e t i n g s  of S h a r e h o l d e r s  38

A r t i c l e  6: D i r e c t o r s  and O f f i c e r s  48

A r t i c l e  7: A m e n d m e n t s  and C h a n g e s  61

A r t i c l e  8: O r g a n i c  C h a n g e  66

A r t i c l e  9: D i s s o l u t i o n  78

A r t i c l e  10: F o r e i g n  C o r p o r a t i o n s  94

A r t i c l e  11: R e p o r t s ,  Fees, a n d  P e n a l t i e s  103

A r t i c l e  12: M i s c e l l a n e o u s  P r o v i s i o n s  110

A r t i c l e  13: G e n e r a l  P r o v i s i o n s  113



ARTICLE 1. CORPORATE PURPOSES AND POWERS

S e ctio n  .005 PURPOSES
ORIGIN: ACC S e c tio n  .005 a l t e r s  the content of /IS 1 0.0 5.0 03to conform to the content of S e c tio n  3 of the Model B u sin ess  Corp oratio n Act (MBCA).
SUMMARY OF COVERAGE: ACC S e c t io n  .005 p erm its  an Alaskac o r p o r a t io n  to be formed f o r  any l a w f u l  p u r p o s e ( s ) other than in suranc e and banking. Stock and mutual in surance companies are formed under AS 2 1 . 6 9 ;  the companies are of a co rporate nature and are governed by the ACC to the extent provid ed in AS 2 1 . 6 9 . 0 2 0 .  R e c i p r o c a l  i n s u ra n c e  companies, noncorporate in  na tu re ,  are formed under /IS 21.7 5.
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: ACC S e c tio n  .005i s  f u n c t i o n a l l y  i d e n t i c a l  to RMBCA S e c t io n  3 . 0 1 ( a ) .  The l i m i t a t i o n s  s p e l l e d  out in  RMBCA S e c t io n  3 . 0 1 ( b )  are found in ACC S e c tio n  .010.

Se ctio n  .010 GENERAL POWERS
ORIGIN: ACC S e c tio n  .010 i s  p r e d i c a t e d  upon AS 10.05.009which was, in  tu rn , p r e d i c a t e d  upon S e c t io n  4 of the Model Busin ess  C orp oratio n Act.
SUMMARY OF COVERAGE: The i n t r o d u c t o r y  phrase was adoptedfrom S e c t io n  207 of the C a l i f o r n i a  General Corporation Law ( h e r e a f t e r  the "GCL") and makes e x p l i c i t  that while the gene ral  grant of powers are c o - e x t e n s i v e  with that of a n a t u r a l  p e rso n , t h i s  grant i s  s u b j e c t  to l i m i t a t i o n  by p r o v i ­s i o n s  in  the a r t i c l e s  o f  i n c o r p o r a t i o n  or other law. Subsec­t io n  (6) makes d i r e c t  r e f e r e n c e  to the new p r o v i s i o n s  on loa ns to o f f i c e r s  and d i r e c t o r s  ( S e c t io n  . 485). Subsection(15) adds "s tock  option p l a n s "  to the l i s t  of i n c e n t i v e  plans which a c o r p o r a t i o n  may e s t a b l i s h  f o r  i t s  d i r e c t o r s , o f f i c e r s  and employees.
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: S e c tio n  3.02a ls o  c o n t a in s  a gen eral grant  and s p e c i f i c  enumeration of co rp o r a te  powers. I t  i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC Sec­tio n .0 09,  except that i t  does not co n tain  e x press  a u t h o r i t y  to make lo a n s  to c o rp o r a te  o f f i c e r s  and d i r e c t o r s . Within the RMBCA lo a ns to d i r e c t o r s  are governed by S e ctio n  8 .3 2 .  They are ■l i c i t  i f  approved by a m a j o r i t y  o f  the outstanding voting s h a r e s .  The loan may a l s o  be a u t h o r iz e d  by the d i r e c ­



tors i f  the board, in  i t s  c o l l e c t i v e  judgment, determines that the loan i s  in  the best i n t e r e s t  o f  the c o r p o r a t i o n .S e c t i o n  3 .0 2  fo l lo w s  ACC S e c tio n  .009 in  s p e c i f i c a l l y  l i s t i n g  "share option p l a n s "  among the i n c e n t i v e  p la n s which a c o r p o r a t i o n  may e s t a b l i s h . The idea that a c o r p o r a t io n  has powers which are p re su m p tive ly  co e x te n siv e  with those of a n a t u r a l  person i s  e x p l i c i t  in  ACC S e c tio n  .009. I t  i s  l e f t  to i m p l i c a t i o n  in  the comment to RMBCA 3 .0 2 .

S e c t io n  .015 DEFENSE OF ULTRA VIRES
ORIGIN: ACC S e ctio n  .0 1 5 ( a )  i s  p r e d i c a t e d  upon S e c tio n  203o f  the New York Busin ess Corpo ratio n Law ( h e r e a f t e r  t i e  "NBCL"). I t  i s  a modified vers io n  of former AS 1 0 .0 5.0 18  and S e c t io n  7 of the MBCA. S e c tio n  .0 1 5 (b )  i s  new and i s  taken from S e c t io n  208 of the GCL.
SUMMARY OF COVERAGE: ACC S e c t io n  .015 governs the l i m i t e dc irc u m s ta n ce s  in  which a c la im  of " u l t r a  v i r e s "  may a f f e c t  the r i g h t s  of t h i r d  p a r t i e s  who have d e a lt  with a co rp o r ate  e n t i t y  and the impact of such behavior in  c r e a t i n g  l i a b i l i t y  on the p a rt  of the c o rp o r ate  o f f i c e r s  and d i r e c t o r s  of the c o r p o r a t i o n . While the concept of " u l t r a  v i r e s " i s  f r e ­quently i n c lu d e d  in the d i s c u s s i o n  of agency problems within the co rp o rate framework, p r o p e r l y  understood i t  i s  not a t r a d i t i o n a l  d o c t r i n e  of agency law. A t r a n s a c t i o n  i s  u l t r a  v i r e s  when i t  i s  beyond the powers of the c o r p o r a t i o n  as those powers are c o n f e r r e d  by law and the terms o f  the a r t i ­c l e s  of i n c o r p o r a t i o n .
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The p r o v i s i o n so f  ACC S e c t io n  .015 and those of RMBCA 3.04 are f u n c t i o n a l l y  i d e n t i c a l .

S e c t io n  .020 LIMITATIONS ON AUTHORITY OF CORPORATE AGENTS
ORIGIN: ACC S e c t io n  .020 i s  p r e d i c a t e d  upon GCL S e c tio n  208.
SUMMARY OF CONTENT: Unlike conduct a s s a i l e d  as beyond thepowers o f  the c o r p o r a t i o n , a s u b j e c t  covered by ACC S e ctio n  .015, Section .020 d ea ls  with the consequences of an abuse of a u t h o r i t y  which was within the power o f  the c o r p o r a t e  p r i n c i ­p a l  to c o n f e r .  The p r o v i s i o n s  of S e c t io n  .020 confront the common law of agency as i t  has been a p p l i e d  to the unique problems generated by an a r t i f i c i a l  co rp o r a te  person as p r i n ­c i p a l .  The t h r u s t  of S e c tio n  .020 i s  to s h i f t  the r i s k  of  t r a n s a c t i o n s  which exceed the a u t h o r i t y  of c o r p o r a t e  agents to the c o r p o r a t i o n  thus r e l i e v i n g  the i n t e r e s t s  o f  innocent t h i r d  ~ ? r s o n s .  Subse ction (3) makes i t  c l e a r  that e i t h e r  the c o r p o r a t i o n  or a s h a re h o ld e r  suing in  a d e r i v a t i v e  c a p a c i t y  may a s s e r t  l a c k  of a u t h o r i t y  in  any a c t i o n  a g a i n s t  the f a i t h ­l e s s  agent.

8



COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The o f f i c i a lcomment to RMBCA S e c t io n  3.04 makes i t  c l e a r  that the Model Act has no coverage of t h i s  important question at a l l .  See pp. 3 - 1 7 ,  18.

S e c t io n  .025 CONTRACTS OR CONVEYANCES BINDING DOMESTIC AND FOREIGN CORPORATIONS
ORIGIN: ACC S e c t i o n  .025 i s  p r e d i c a t e d  upon GCL S e c t io n  208.
SCOPE OF COVERAGE: ACC S e c tio n  .025 s e t t l e s  two importantq u e s tio n s  a s s o c i a t e d  with c o n t r a c t s  or conveyances entered by c o rp o r ate  agents who have exceeded t h e i r  a c tu a l  a u t h o r i t y . I f  the t r a n s a c t i o n  i s  within the scope of the a g e n t ' s  "ap­parent a u t h o r i t y ", i t  i s  binding upon the co rp o r ate  p r i n c i p a l  and upon the t h i r d  p a r t y .  Thus, the defect in  the a u t h o r i t y  of the agent does not def eat the c o r p o r a t i o n ' s l i a b i l i t y  on the t r a n s a c t i o n , nor does i t  prevent i t  from a c q u i r i n g  r i g h t s  a g a in s t  the t h i r d  p a r t y  measured by the terms of the t r a n s ­a c t i o n .
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA has nos t a t u t o r y  p r o v i s i o n  c o ve rin g  t h i s  important q u e s tio n .

9
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ARTICLE 2. NAME AND SERVICE OF PROCESS

S e c t i o n  .105 CORPORATE NAME
ORIGIN: ACC S e c t io n  .105 i s  a reenactment of AS 10.05.021 asamended.
SUMMARY OF COVERAGE: ACC .105 r e q u i r e s  that a co rp o r atio nadopt as part  o f  i t s  name one o f  the l i s t e d  a l t e r n a t i v e s  designed to warn t h i r d  p a r t i e s  that they are dealin g with a c o r p o r a t e  e n t i t y .  ACC .105 a l s o  p r o h i b i t s  a person from adopting a name that c o n t a in s  words s u g g e st in g  a c o rp o r a t io n  u n le s s  that person has e i t h e r  been i s s u e d  a c e r t i f i c a t e  of i n c o r p o r a t i o n  in Alaska or has obtained a c e r t i f i c a t e  of  a u t h o r i t y  f o r  a f o r e i g n  c o r p o r a t i o n .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: ACC S ectio n.105 i s  f u n c t i o n a l l y  i d e n t i c a l  to RMBCA S e c tio n  4 . 0 1 ( a )  and ( b ) .  There a r e ,  however, d i f f e r e n c e s  i n  co ntent.RMBCA S e c t io n  4 . 0 1 (a )(1) r e q u i r e s  that a c o rp o r a tio ni n c l u d e  as p a r t  of i t s  name one of the t r a d i t i o n a l  words or a b b r e v i a t i o n  designed to i n d i c a t e  c o rp o r ate  s t a t u s .  In a break with thu p r i o r  Model Act and exposure d r a f t ,  the f i n a l  v e r s io n  would a l l o w  t h i s  requirement to be s a t i s f i e d  by the i n c l u s i o n  o f " words or a b b r e v i a t i o n s  of l i k e  import in  anoth­e r  language.  . . . "  The o f f i c i a l  comment merely i n d i c a t e sthat the change has been made. I t  o f f e r s  no j u s t i f i c a t i o n . At l e a s t  two re asons to oppose such pe rm is sio n  come to mind. F i r s t ,  I  doubt that many persons would a p p r e c ia t e  the import o f  i n i t i a l s  such as "GmbH" as a s i g n a l  that t h i s  was a l i m i t ­ed l i a b i l i t y  e n t i t y .  F u r t h e r ,  even i f  one knew that t h i s  was a German d e s ig n a t io n  f o r  a c o r p o r a t io n  she might be fo ole di n t o  b e l i e f  that the e n t i t y  was in  f a c t  a German e n t i t y .RMBCA S e c t io n  4 . 0 1 ( c )  coTilains p r o v i s i o n s  whereby ac o r p o r a t i o n  may giv e w r it t e n  consent to the use by anothere n t i t y  of a name which would otherwise be d e c e p t i v e l y  s i m i ­l a r . The f i n a l  d r a f t  o f  S e c t io n  4 . 0 1 ( b ) ( 4 )  r e q u i r e s  that ac o r p o r a t e  name be d i s t i n c t  from the name o f  a r e g i s t e r e dn o n p r o f i t  c o r p o r a t i o n . This p r o v i s i o n  i s  not contain ed inthe ACC.ACC S e c t i o n  .1 0 5 ( b )  co ntin ues a 1976 amendment by theterms o f  which the L e g i s l a t u r e  forbade a c o r p o r a t io n  fromadopting a name which co n ta in e d  the word " c i t y " ,  "borough",or " v i l l a g e " or o therw is e im p ly ing that the co rp u ra tio n  i s  a m u n i c i p a l i t y . R e f l e c t i n g  i t s  detachment from Alaskan con­c e r n s ,  RMBCA S e c t io n  4.01 c o n t a i n s  no s i m i l a r  p r o h i b i t i o n .

S e c t io n  .110 RESERVATION OF CORPORATE NAME
1 0



Se ctio n  .120 TRANSFER OF RESERVED NAME
ORIGIN: ACC S e c t io n s  .1 10,  .1 15,  and .120 are reenactmentswithout change of former 45 1 0 . 0 5 . 0 2 4 ,  .027, and .030 whichwere, in  tu rn , p r e d i c a t e d  upon S e c tio n  9 o f  the MBCA.
SUMMARY OF COVERAGE: ACC S e c t i o n s  .110,  .1 15,  and .120 setfo r t h  the n a t u r a l  or co rp o r ate  perso ns who may r e s e r v e  a c o rp o r ate  name.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n4 .0 2  i s  f u n c t i o n a l l y  i d e n t i c a l  to these p r o v i s i o n s  of the ACC except fo r  t h e i r  s u b s t i t u t i o n  of the commissioner f o r  the " s e c r e t a r y  o f  s t a t e . "

S e c t i o n  . 1 1 5  A P P L I C A T I O N  TO R E S E R V E  C O R P O R A T E  N A M E

S e c tio n  .125 REGISTRATION OF CORPORATE NAME 
S e c tio n  .130 USE OF SAME OR DECEPTIVELY SIMILAR NAME 
S e c t io n  .135 PROCEDURE FOR REGISTRATION OF CORPORATE NAME 
S e c t io n  .140 FEE FOR AND DURATION OF REGISTERED NAME 
s e c t i o n  .145 RENEWAL OF REGISTERED NAME

ORIGIN: ACC S e c t i o n s  .1 25, .1 30,  .135, .1 40, and .145 arereenactments of AS 1 0 . 0 5 . 0 3 3 ,  034, .036,  .0 39,  and .042, andare based on S e c t i o n s  10 and 11 o f  the MBCA. S e ctio n  .034 was added by the L e g i s l a t u r e  in 1966. Minor language changes have been in c o r p o r a t e d  to re c o g n iz e  the r e c e n t l y  enacted scheme to allo w  the Department o f  Commerce and Economic Development to determine vario u s  fe es  by a d m i n i s t r a t i v e  re gu­l a t i o n .
SUMMARY OF COVERAGE: ACC S e c t i o n s  .1 25, .130,  .135, .140,and .145 pro vid e f o r  the r e g i s t r a t i o n , p r o t e c t i o n , d u ra tio n ,  and renewal of a c o r p o r a t e  name. Under ACC Se ctio n  .130, r e g i s t r a t i o n  of a c o rp o r ate  name g i v e s  the r e g i s t e r e d  holder the r i g h t  to seek an i n j u n c t i o n  a g a in s t  the use o f  that name or a d e c e p t i v e l y  s i m i l a r  name by a noth er. The r e g i s t e r e d  name must be renewed each y e a r  under ACC S e c tio n  .145.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n4.0 3 combines the coverage o f  former Model Act S e c t io n s  10 and 11. Unlike ACC S e c t io n  .1 30, RMBCA S e c t io n  4.0 3 does not e x p l i c i t l y  co n fe r  e x c l u s i v e  r i g h t  to the use o f  a r e g i s t e r e d  c o rp o r ate  name, nor does i t  d e c l a r e  that a person who has r e g i s t e r e d  the c o rp o r ate  name may e n jo in  the use of the same or a d e c e p t i v e l y  s i m i l a r  name. S e c t io n  .130 c l e a r l y  p ro v id e s  that the remedy a v a i l a b l e  f o r  abuse of a r e g i s t e r e d  co rp orate
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name i s  not l i m i t e d  to i n j u n c t i v e  r e l i e f ,  but may be a cause of a c t i o n  f o r  damages. RMBCA S ectio n 4 .0 3  c o n t a in s  no such p r o v i s i o n .

S e c t i o n  .150 REGISTERED OFFICE AND REGISTERED AGENT
ORIGIN: ACC S e c t i o n  .150 i s  a reenactment without change ofAS 1 0 . 0 5 . 0 4 5  which was based on S e c tio n  12 of the MBCA.
SUMMARY OF COVERAGE: ACC S e ctio n  .150 e s t a b l i s h e s  the r e ­quirement that a c o rp o r a t io n  maintain both a r e g i s t e r e d  o f ­f i c e  and a r e g i s t e r e d  agent in  the S ta te  of A las k a .  The agent i s  n e c e s s a r y  f o r  s e r v i c e  of p r o c e s s ;  and, the o f f i c e  i s  r e q u i r e d  to s e rv e  as the d e p o s ito ry  f o r  vario us books and r e c o r d s  as p ro v id e d  or r e q u i r e d  by the the ACC.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n5.0 3 i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S ectio n .150.

S e c t i o n  .155 REGISTRATION OF AGENT BY NONRESIDENT WITH CONTROLLING INTEREST
ORIGIN: ACC S e c t io n  .155 i s  a reenactment without s u b sta n ­t i v e  change o f 45 10.05.791 as amended in 1980. A rewording has been undertaken to make e x p l i c i t  that the desig nated  agent must be within the S ta te  of Alaska.
SUMMARY OF COVERAGE: In order that the commissioner mayr e a d i l y  e s t a b l i s h  o f f i c i a l  contact  with a nonresident p o s ­s e s s e d  of a c o n t r o l l i n g  i n t e r e s t  (ACC Se ctio n  . 9 5 5 ( 1 2 ) ) ,  ACC S e c t i o n  .155 r e q u i r e s  such a person to designate an agent with in  Alaska upon whom n o t ic e  and p ro c e s s  may be s e rv e d .S e r v i c e  on the S e ctio n  .155 agent i s  eq u iv a le n t  to p e r s o n a l  s e r v i c e  on the c o n t r o l l i n g  n o n r e s i d e n t . S e ctio n  .1 5 5 ( b )  e n f o r c e s  t h i s  requirement by f o r b i d d i n g ,  in the event 
of noncompliance, e i t h e r  the c o n t r o l l i n g  person or the con­t r o l l e d  c o r p o r a t i o n  use of the c o u rts  o f  the S ta te  of A la s k a .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, r e f l e c ­t i v e  o f  i t s  concern with the problems o f  no p a r t i c u l a r  j u r i s ­d i c t i o n ,  the content of the Revised  Model Act c o n t a in s  no p r o v i s i o n  r e q u i r i n g  des ign ation  of agents by n o n resid ents  with a c o n t r o l l i n g  i n t e r e s t .

S e c t io n  .160 FILING L I S T  OF REGISTERED CORPORATIONS WITH SUPER­IOR COURT; UPDATING AND PUBLISHING
ORIGIN: ACC S e c t io n  .160 i s  a reenactment o f  AS 1 0 .0 5 .0 4 8which, has been changed to r e q u i r e  y e a r l y  co m p ila tio n  and weekly updating o f  the s t i p u l a t e d  i n f o r m a t i o n .
SUMMARY OF' COVERAGE: ACC S e ctio n  .160 r e f l e c t s  the view that
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i t  i s  v i t a l  that the p r a c t i c i n g  atto r n e y  be able to q u ic k ly  a s c e r t a i n  in fo rm a tio n  concerning the co rp o rate name, address o f  the r e g i s t e r e d  o f f i c e ,  and the name and address of the r e g i s t e r e d  agent of both domestic and a u th o riz e d  fo re ig n  c o r p o r a t i o n s . Both g e o g ra p h ic al  and communications c o n s i d e r ­a t i o n s  have d i c t a t e d  that such in fo rm atio n  be a v a i l a b l e  l o ­c a l l y  and updated f r e q u e n t l y.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Se ctio n1 .2 0  c o n t a in s  a b s o l u t e l y  no p r o v i s i o n  r e q u i r i n g  that t h i s  v i t a l  in fo rm atio n  be maintained or made a v a i l a b l e .

S e c t io n  .165 CHANCE OF REGISTERED OFFICE OR AGENT
ORIGIN: ACC S e c t io n  .165 i s  a reenactment of AS 10.05.051which was, in  t u r n ,  p r e d i c a t e d  upon S e c tio n  13 of the MBCA.
SUMMARY OF COVERAGE: ACC S e c tio n  .165 e s t a b l i s h e s  the p r o c e ­dure whereby a domestic or f o r e ig n  c o r p o r a t io n  may change i t s  r e g i s t e r e d  o f f i c e  or agent.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n5 . 0 2 ( a )  i s  i d e n t i c a l  to ACC S e ctio n  .165. Subsection (b) d i f f e r s  only in  that the ACC has a uniform p r o v i s i o n  on f i l i n g  with the commissioner which i s  not r e f l e c t e d  in the RMBCA.

S e c tio n  .170 CHANGE OR RESIGNATION OF REGISTERED AGENT
ORIGIN: ACC S e c t io n  .170 i s  a reenactment of AS 1 0 . 0 5 . 0 5 4 ,which ivss based on S e c t io n  13 of the MBCA. The f i n a l  sen ­tence has been changed to pt mit a resignation of the r e g i s ­tered agent,  to become e f f e c t i v e  sooner than 30 days a f t e rthe f i l i n g  of w r it t e n  n o t ic e  with the commissioner i f  thec o r p o r a t i o n  appoin ts  a s u c c e s s o r  within t h i s  shortened p e r i ­od, This change i s  based upon S e c tio n  5 7 .0 7 0 (3 )  of theOregon R evised  S t a t u t e s .
SUMMARY OF COVERAGE: ACC S e c t io n  .170 e s t a b l i s h e s  the p r o c e ­dure by which a r e g i s t e r e d  agent may change address  or r e ­s i g n .  Unless and u n t i l  the r e g i s t e r e d  agent f o l lo w s  theses t a t u t o r y  p r o c e d u r e s , the commissioner may continue to re g ar d  the l a s t  address  o f  r e c o r d  as e f f e c t i v e  f o r  a l l  n o t ic e  p r o v i ­s i o n s  under the ACC.Su b se ction  (b) s e t s  f o r t h  the procedures which must be observed f o r  a r e g i s t e r e d  agent to e f f e c t i v e l y  r e s i g n .  Un­l e s s  and u n t i l  such procedures are f o llo w e d ,  the commissioner may continue to deal with the agent and e f f e c t i v e l y  n o t ic e  orbind the c o r p o r a t e  p r i n c i p a l . In the event that such anagent ce ase s to fu n c t io n  without observing these s t a t u t o r y  p r o v i s i o n , there would be a breach o f  the c o n t r a c t  of agency with the .c o r p o r a t io n  but such a breach would not serve as a defense to the c o r p o r a t e  p r i n c i p a l  i,i  d ealin g with or a c -
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COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n5.0 3  does not pro vid e f o r  a shortened e f f e c t i v e  date i f  the c o r p o r a t i o n  appoints  a s u c c e s s o r  r e g i s t e r e d  agent. The m i n i ­mum in fo rm a tio n  to be contain ed in the w ritte n  r e s i g n a t i o n  i s  governed by S e c tio n  5 . 0 2 .  The "c i r c u l a r i t y  problems" noted in  the o f f i c i a l  comment to RMBCA S e c tio n  5.0 3 have been d i r e c t l y  s o lv e d  by ACC S e c tio n  . 1 7 0 ( b ) .  The commissioner i s  d i r e c t e d  to mail a copy of the w ritte n  n o t ic e  of r e s i g n a t i o n  to "the c o r p o r a t i o n  at i t s  p r i n c i p a l  o f f i c e . "

c o u n t i n g  to the c o m m i s s i o n e r .

S e c t i o n  .175 SERVICE OF PROCESS ON CORPORATION
ORIGIN: ACC S e ctio n  . 1 7 5 ( a ) ,  ( c ) ,  and (d) are a reenactmento f /IS 1 0 . 0 5 . 0 5 7 ,  and are based on S e ctio n  14 of the MBCA. ACC S e c t i o n  .1 7 5 (b ) i s  new to the law of A las k a.  I t  i s  taken from S e c t io n  5 7 .0 7 5 (3 )  and (A) o f  the Oregon Revis ed S t a t u t e s  and e l i m i n a t e s  the co m missioner' s burden under p r i o r  law to tra nsm it  p ro c e s s  s e rv e d  on the commissioner given the d e f a u lt  of a r e g i s t e r e d  agent. Under ACC S e ctio n  .1 7 5 ( b ) ,  that burden i s  p la c e d  upon the p a r t y  seeking to i n i t i a t e  l i t i g a ­t io n  a g a in s t  the c o r p o r a t i o n .
SUMMARY OF COVERAGE: To ass u re that n o t ice  sent to a c o rp o ­r a t i o n  without a r e g i s t e r e d  agent i s  the best a v a i l a b l e  under the c ir c u m s t a n c e s ,  ACC S e c t io n  . 175(b ) ( 2 ) ( B ) r e q u i r e s  that the moving p a r t y  send n o t ic e  to such address as i t  knows o r ,  on the b a s i s  o f  re asonable  i n q u i r y ,  has reason to b e l i e v e  i s  most l i k e l y  to r e s u l t  in a c t u a l  n o t i c e .  Under ACC S e c tio n  . 1 7 5 ( b ) ( 3 ) ,  the moving p a r t y  i s  o b l i g e d  to f i l e  p r o o f  o f  the attempted s e r v i c e  in  the a p p r o p r ia t e  s u p e r i o r  court or other t r i b u n a l .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n5 .0 4  admits that there were s u b s t a n t i a l  problems with the p r o v i s i o n s  of former MBCA S e c tio n  14. I t ,  too, e l i m i n a t e s  the burden fo rm erly  p la c e d  upon a s t a t e  o f f i c i a l  to serv e the s u b s t i t u t e  p r o c e s s .  Unlike the Oregon law and the ACC, RMBCA S e c t i o n  5 . 0 4 ( b )  does not r e q u i r e  that a best e f f o r t  be made to f i n d  the a c t u a l  address o f  the c o r p o r a t i o n . I t  i s  content i f  the n o t i c e  i s  mailed to the p r i n c i p a l  o f f i c e .  Given the o f f i c i a l  comment's express s o l i c i t u d e  that a c t u a l  n o t ic e  be communicated to the f o r e i g n  c o r p o r a t i o n , i t  would appear that the Oregon/ACC approach i s  s u p e r i o r .
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ARTICLE 3. FORMATION OF CORPORATIONS

S e c t i o n  .205 INCORPORATORS
ORIGIN: ACC S e ctio n  .205 I s  a reenactment with one change ofAS 1 0 . 0 5 . 2 5 2  as amended in 1976 by the L e g i s l a t u r e .
SUMMARY OF COVERAGE: The minimum age f o r  an i n c o r p o r a t o r  hasbeen reduced from 19 to 18 to b rin g S e c tio n  .205 in t o  c o n f o r ­mity with A l a s k a ' s  general p o l i c y  on l e g a l  m a j o r i t y .  ACC S e c t i o n  .205 v a r i e s  from S e c tio n  53 of the MBCA in the r e q u i ­rement that i n c o r p o r a t o r s  be n a t u r a l  p e r s o n s .  This i s  a c o n tin u a t io n  o f  p r i o r  Alaska law.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMbCA S e c tio n2.01 d i f f e r s  from ACC S e c tio n  . 2 n5 and e x i s t i n g  Alaska law by p e r m i t t i n g  a r t i f i c i a l  persons ( i n c l u d i n g  unin corp orate d a s s o ­c i a t i o n s ,  p a r t n e r s h i p s , t r u s t s ,  e s t a t e s ,  and governments) to act as i n c o r p o r a t o r s . There i s  no minimum age f o r  n a t u r a l  persons to so f u n c t i o n .  F u r t h e r ,  the requirement that the i n c o r p o r a t o r s  s ig n  a v e r i f i e d  copy of the a r t i c l e s  has been e l i m i n a t e d .

S e c t io n  .208 ARTICLES OF INCORPORATION
S e c t i o n  .210 ARTICLES OF INCORPORATION; OPTIONAL PROVISIONS

ORIGIN: ACC S e c tio n  .208 s u b s e c t io n s  ( 1 ) , ( 2 ) ,  and (3) arep r e d i c a t e d  upon AS 1 0 . 0 5 . 255( 1 ) ,  ( 3 ) ,  and ( 1 0 ) ,  which were d e r iv e d  from S e c t io n  54 of the MBCA. Su b se ctio n s  (4) and (5) are taken from S e c t io n  202 of the GCL. Subsection (6) r e ­ena cts  AS 1 0 . 0 5 . 2 5 5 ( 1 3 )  as amended. The p r o v i s i o n  of the ACC governing the content o f  the a r t i c l e s  i s  modeled upon S e c ­t i o n s  202 and 204 o f  the GCL. ACC S e c t io n  .210 i s  based upon GCL S e c t io n  204, Delaware S e c t io n  1 0 2 ( b ) ( 4 )  and ( 5 ) ,  and AS 1 0 . 0 5 . 2 5 5 .
SUMMARY OF COVERAGE: In a d d it io n  to the s p e c i f i c  changesnoted, S e c t i o n s  .208 and .210 make v i t a l  a d r a f t i n g  d e c i s i o n  which *as unimportant under p r i o r  Alaska law. The goal o f  the ACC i s  to f o l l o w  C a l i f o r n i a ' s example r e q u i r i n g  that the a r t i c l e s  of i n c o r p o r a t i o n  fu nctio n as the fundamental a g r e e ­ment which s t r u c t u r e s  ttie b a s i c  purpose o f  the c o r p o r a t i o n ,  the p r e r o g a t i v e s  o f  management, and the r i g h t s  of s h a r e h o l d ­e r s .  S e c t io n  .208 r e q u i r e s  that s e v e r a l  fundamental d e c i ­s i o n s  be addressed in  the a r t i c l e s .  While the p r o v i s i o n s  may be amended by f o l lo w in g  the pro cedures  o u t l i n e d  in  the ACC, at a l l  times the s u b j e c t  matter content o f  S e ctio n  .208 must
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be d e f in e d  in  the c u r r e n t  c o rp o r ate  a r t i c l e s .  Section .210 enumerates p r o v i s i o n s  which are o p t io n a l  as contents o f  the a r t i c l e s .  The c r i t i c a l  p o in t  i s  that i f  the subje ct  matters enumerated in  S ectio n . 2 1 0 ( 1 ) are not s e t t l e d  by the i n i t i a l  or amendet. p r o v i s i o n s  o f  the a r t i c l e s ,  they may not be r e ­s o l v e d  or governed by the bylaws,  s h are h o ld e r  agreements, or any other form of t r e a t y .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: An i n i t i a lcomparison between RMBCA S e c t i o n  2.0 2 and ACC Sectio n s  .208 and 0 would suggest s i g n i f i c a n t  d i f f e r e n c e s .  I t  would be m i s ' .^ i d i n g .  I t  i s  tru e that RMBCA S e c tio n  2 . 0 2 ( a )  has a r a t h e r  s h o rt  l i s t  of mandatory p r o v i s i o n s  when c o n t r a s t e d  with ACC S e ctio n  .208. In p a r t  t h i s  i s  because ACC S e c t i o n  . 2 0 8 ( 4 )  r e f l e c t s  A l a s k a ' s  concern f o r  i d e n t i f i c a t i o n  of a l i e n  a f f i l i a t e s , a concept unknown to the Model Act.  F u r t h e r ,  there i s  no s i n g l e  p r o v i s i o n  in  the RMBCA which i s  comparable to ACC S e c t io n  .210 in  g a t h e r in g  i n t o  one convenient p la c e  a l l  o f  the o p t io n a l  d e c i s i o n s  which cannot be made e f f e c t i v e  u n le s s  they are r e f l e c t e d  in  the a r t i c l e s .  The MBCA does have such re q u ire m e n ts , only they are s c a t t e r e d  throughout the a c t .  See the o f f i c i a l  comment to RMBCA Section 2 .0 2  at page 2 - 9 , 1 0 .The t o p i c s  which are  c o n v e n i e n t l y  gathered in ACC S ec­tio n  . 2 1 0 ( 1 )  and s c a t t e r e d  throughout the le ngthy text o f  the RMBCA are not i d e n t i c a l .  In g e n e r a l ,  i t  may be s a i d  that the ACC i s  more p r o t e c t i v e  o f  the i n t e r e s t s  of share hold ers  (both a c t u a l  and p o t e n t i a l  ) and t h e i r  i n t e r e s t  in  l o c a t i n g  in  one document a d e f i n i t i v e  statement of these b a s ic  d e c i s i o n s . Under the RMBCA, such d e c i s i o n s  could  be found in e x t r i n s i c  r e s o l u t i o n s  or agreements which might be known and a v a i l a b l e  to some but not to o t h e r s .

S e c t i o n  .213 FILING OF ARTICLES OF INCORPORATION
ORIGIN: ACC S ectio n .213 co n tin u es  the p o l i c y  o f  AS1 0 . 0 5 . 2 5 8 ,  which had been p r e d i c a t e d  upon Sectio n 55 o f  the MBCA.
SUMMARY OF COVERAGE: ACC S e c t io n  .213 a l s o  r e f l e c t s  thegene ral scheme of the ACC to s t a n d a r d i z e  the procedures fo r  f i l i n g  with the commissioner as s e t  f o r t h  in ACC S e c t io n  .910.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n2.0 3  s u g g e s t s  to the l e g i s l a t u r e s  of the s e v e r a l  s t a t e s  that they a b o l i s h  the concept and p r a c t i c e  o f  a " c e r t i f i c a t e  of  i n c o r p o r a t i o n . "  I n s t e a d ,  f i l i n g  i s  completed upon d e l i v e r i n g  a copy o f  the a r t i c l e s  to the s e c r e t a r y  o f  s t a t e  and having i t  "stamped and f i l e d . "  There i s  to be no c e r t i f i c a t e  o f  i n c o r p o r a t i o n . E l i m i n a t i o n  o f  the c e r t i f i c a t e  of i n c o r p o r a ­t io n  would d e s tro y  the "b r i g h t  l i n e "  event s e l e c t e d  by the Commission f o r  f i x i n g  the de j u r e  commencement of co rp o rate e x i s t e n c e
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S e c t i o n  . 2 1 5  D I S C L O S U R E  O F  C O R P O R A T E  P U R P O S E S

ORIGIN: ACC S e ctio n  .215 i s  a reenactment without change ofAS 1 0 . 0 5 . 2 5 9 ,  as amended i n  1980.
SUMMARY OF COVERAGE: ACC S e c t io n  .215 p e r p e t u a t e s  a d e c is io nof the L e g i s l a t u r e  made in 1980 which r e q u i r e s  that a corpo­r a t i o n  d i s c l o s e  to the Department o f  Commerce and Economic Development the a c t i v i t i e s  in  which i t  w i l l  i n i t i a l l y  engage. This i s  not done f o r  the purpose o f  l i m i t i n g  co rp o r a te  a c t i ­v i t y .  Under the ACC, i n c o r p o r a t i o n  can s t i l l  be as general as the p u r s u i t  o f  "any la w f u l  p u r p o s e . " The in fo rm atio n  i s  e l i c i t e d  so that the s t a t e  may obtain  a c l e a r e r  idea o f  thedimension o f  economic a c t i v i t y .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, r e f l e c ­t in g  i t s  l a c k  of f a m i l i a r i t y  with the a s p i r a t i o n s  o f  theAlaska L e g i s l a t u r e , the s tan d a rd  recommended text o f  theRMBCA c o n tain s  no p r o v i s i o n  r e q u i r i n g  d i s c l o s u r e  o f  co rp orate  purp oses.

S e c t i o n  .218 EFFECT OF ISSUANCE OF CERTIFICATE OF INCORPORATION
ORIGIN: ACC S e c tio n  .218 i s  d e r iv e d  from AS 1 0 . 0 5 . 8 1 0 .
SUMMARY OF COVERAGE: ACC S e c t io n  . 718 f i x e s  the is su a n c e  ofthe c e r t i f i c a t e  of i n c o r p o r a t i o n  as the p o in t in  time when the de j u r e  e x is t e n c e  o f  a c o r p o r a t i o n  commences. In adopt­in g  t h i s  " b rig h t  l i n e "  r u l e ,  the ACC goes beyond S e c t io n  56 o f  the MBCA and /IS 1 0.05.810 to e x p r e s s l y  a b o l i s h  the common law d o c t r i n e s  o f  de j u r e  com pliance, de f a c t o  i n c o r p o r a t i o n , and c o r p o r a t io n  by e s to p p e l.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n2 .0 3  would a l s o  c r e a t e  a " b r i g h t  l i n e "  event f i x i n g  the i n i t i a l  e x i s t e n c e  o f  a c o r p o r a t i o n . Under RMBCA S ection 2 . 0 3 ,  that event i s  "the s e c r e t a r y  o f  s t a t e ' s  f i l i n g  o f  the a r t i c l e s  o f  i n c o r p o r a t i o n . . . . "RMBCA S e c t io n  2.04 le a v e s  the c u r r e n t  body of con­f l i c t i n g  and co nfusin g common law on de f a c t o  in c o r p o r a t i o n  and c o r p o r a t io n  by estoppel unreformed. This  notwit hstandin g the o f f i c i a l  comment t h a t :  " I n c o r p o r a t i o n  under modern s t a t ­ute s i s  so simple and In expensiv e that a s t r o n g  argument may be made that nothing short  o f  f i l i n g  a r t i c l e s  o f  i n c o r p o r a ­t io n  should c r e a t e  the p r i v i l e g e  o f  l i m i t e d  l i a b i l i t y . "  ACC S e c t i o n  .218 adopts that "s trong argument".

S e c t i o n  ,220 ASSUMPTION OF PURPORTED POWERS OF NONEXISTENT ■CORPORATION: L I A B I L I T Y
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ORIGIN: ACC S ectio n .220 i s  a m o d if ic a t io n  of former AS1 0 . 0 5 . 8 1 0 ,  which had been p r e d i c a t e d  upon S e ctio n  146 o f  the MBCA.
SUMMARY OF COVERAGE: ACC S e c tio n  .220 determines the l i a b i ­l i t y  consequences of persons who assume to act as a c o r p o r a ­tio n  f o r  which there has been no issu ance  of a c e r t i f i c a t e  of i n c o r p o r a t i o n  ( S e c tio n  218). Unless there i s  a w rit te n agreement, wherein a t h i r d  p a r t y  agrees to deal on a l i m i t e d  l i a b i l i t y  b a s i s  with I n d i v i d u a l s  p u rp o rtin g  to act f o r  a c o r p o r a t i o n  f o r  which no c e r t i f i c a t e  has been i s s u e d ,  those persons are j o i n t l y  and s e v e r a l l y  l i a b l e .

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ection2.0 4 imposes j o i n t  and s e v e r a l  l i a b i l i t y  on a l l  persons p u r p o r t in g  to act as or on b e h a l f  of a c o r p o r a t io n  who knewthat there was no in c o r p o r a t i o n  [ e f f e c t i v e  f i l i n g  with thes e c r e t a r y  of s t a t e ] .  I t  does nothing to r e l i e v e  the con­f l i c t i n g  i n t e r p r e t a t i o n s  given to p r i o r  Model Act p r o v i s i o n s  d e a lin g  with the consequences nf.— dA£*nt.J ve-  i n m r p o r a t i o n . See, e . g . ,  Sherwood & Roberts-Oregon, I n c .  v. A l e x a n d e r 269 Or. 389, 525 P . 2d 135 (1974),  which i s  in  d i r e c t  c o n f l i c twith Heintze Corp. v. Northwest Tech-Manuals, I n c . ,  7 Wash.App. 759, 502 P . 2d 486 (Div.One. 1972).

S e c t io n  .223 ORGANIZATION MEETING
ORIGIN: ACC S e ctio n  .223 i s  a reenactment o f  AS 10.0 5.267and i s  based upon Se ctio n  57 of the MBCA. Language m o d i f i c a ­t i o n s  have been made to co o rd in ate with S e c tio n  .2 1 0 ( 3 ) ,  which makes o p t io n a l  the naming of i n i t i a l  d i r e c t o r s  in the a r t i c l e s .  Another m o d i f i c a t i o n  i s  the phrase in  the f i r s t  sentence which i s  intended to pre clude a c o n s t r u c t i o n  of S e c t io n  .223 as a p r e c o n d it io n  to the attainment of co rp orate e x i s t e n c e .
SUMMARY OF COVERAGE: ACC S e ctio n  .223 d e f i n e s  the t r a n s i t i o nby which the e n t i t y  being formed passes from the c o n t r o l  of i n c o r p o r a t o r s  to that of the i n i t i a l  board of d i r e c t o r s . In a reform designed to f a c i l i t a t e  co rp o rate fo rmation, the a r t i c l e s  are competent to name i n i t i a l  d i r e c t o r s  in which case th ey,  and not i n c o r p o r a t o r s , hold the i n i t i a l  meeting.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n2 .0 5  p a r a l l e l s  the ACC and p erm its  the a r t i c l e s  to name the i n i t i a l  d i r e c t o r s .

S e c t i o n  .225 POWERS OF INCORPORATORS BEFORE DIRECTORS’ ELECTION
ORIGIN: .ACC S e c t io n  .225 i s  new to Alaska law being p r e d i ­c ated  upon S e c t io n  210 of the GCL and S e c t io n  107 of the

18



SUMMARY OF COVERAGE: Since the naming of i n i t i a l  d i r e c t o r sin  the a r t i c l e s  i s  o p t i o n a l ,  S ectio n .255 d e f i n e s  the powers which i n c o r p o r a t o r s  s h a l l  have in  the event that th ey,  and not the i n i t i a l  d i r e c t o r s ,  s h a l l  hold the o r g a n i z a t i o n a l  meeting.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n2 . 0 5 ( 2 )  i s  in  s u b s t a n t i a l  a ccord with the C a l i f o r n i a ,  Dela­ware, and ACC i n n o v a t i o n s .

G e n e r a l  C o r p o r a t i o n  L a w  o f  the S t a t e  o f  D e l a w a r e .

S e c tio n  .228 BYLAWS: ADOPTION, AMENDMENT OR REPEAL
ORIGIN: ACC S e ctio n  .228 i s  taken from S e c t io n  211 o f  theGCL and works a major change in  AS 1 0 . 0 5 . 1 3 5 .
SUMMARY OF COVERAGE: Under c u rr e n t  Alaska law the power toadopt, amend, and re p e a l  p r o v i s i o n s  o f  the bylaws i s  vested e x c l u s i v e l y  in  the board u n le s s  r e s e r v e d  to the s h a r e h o l d e r s  in  the a r t i c l e s  o f  i n c o r p o r a t i o n .Absent p r o v i s i o n s  in  the a r t i c l e s ,  ACC S e c t io n  .228 vests  equal powers i n  the board and the s h a r e h o ld e r s  with re s p e c t  to determining the content of the bylaws.  However, the a r t i c l e s  are competent to r e s t r i c t  or e l i m i n a t e  the power o f  e i t h e r  the board or the ou tstanding s h a r e s .  There are thus three p o s s i b i l i t i e s :  (1) co n c u r r e n t ,  independent powerin  the board and the outstandin g share s  (the d e f a u l t  r u l e ) ;  (2) an a r t i c l e  p r o v i s i o n  r e s t r i c t i n g  or e l i m i n a t i n g  the power o f  the board; o r ,  (3) an a r t i c l e  p r o v i s i o n  r e s t r i c t i n g  or e l i m i n a t i n g  the power o f  the ou tstanding s h a r e s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n10.20 p r o v id e s  a d e f a u l t  r u l e  i d e n t i c a l  to ACC S e c t io n  .226. In the absence o f  a p r o v i s i o n  in  the a r t i c l e s ,  the power to adopt, amend, or r e p e a l  bylaws i s  shared by the d i r e c t o r s  and s h a r e h o l d e r s . The RMBCA does not use the term "adoptn, but the o f f i c i a l  comment makes e x p l i c i t  that i t  i s  to be in c lu d e d  within the meaning o f  "amend." Under RMBCA S e c t io n  1 0 . 2 0 ( a ) ( 1 ) ,  the a r t i c l e s  are competent to e x t i n g u i s h  the power of the board. Apparently they cannot e x t i n g u i s h  the power of the s h a r e h o l d e r s  who, under RMBCA S e c tio n  1 0 . 2 0 ( b ) ,  are guaranteed power over the content of the bylaws.  Thus the f l e x i b i l i t y  a v a i l a b l e  under C a l i f o r n i a , Delaware, and ACC p r o v i s i o n s  i s  not a t t a i n a b l e  under the RMBCA.The ACC's concern that s h a r e h o ld e r s  u l t i m a t e l y  c o n t r o l  the c o r p o r a t i o n  i s  m anifested in  S e ctio n  460 wherein they are given the r i g h t  to remove any or a l l  of the d i r e c t o r s  at any time f o r  any re as o n .

S e c t io n  .230 BYLAWS: NUMBER OF DIRECTORS AND OTHER CONTENT
ORIGIN: ACC S e c tio n  .230 i s  p r e d i c a t e d  upon S e c t i o n  212 of
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makes a w ritte n  r e q u e s t .AS 1 0 . 0 5 . 2 3 7  through .249 cover the content of ACC S e c tio n  .2 33,  but do not c l e a r l y  o b l i g a t e  a fo r e ig n  c o r p o r a ­tio n  to make a copy of i t s  bylaws a v a i l a b l e  to re q u e st in g  s h a r e h o ld e r s  who are c i t i z e n s  of A la sk a.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCAc o n t a in s  a s i m i l a r  requirement although i t  i s  somewhat d i f f i ­c u l t  to l o c a t e .  S e c t i o n  16.02 d i r e c t s  that a co rp o r a tio n  keep c o p ie s  o f  the r e c o r d s  r e q u i r e d  in  S e c t io n  1 6 . 0 1 ( c ) .  One o f  the items s e t  f o r t h  in  in  S e c t io n  1 6 . 0 1 ( c )  i s  a copy of the c o rp o r ate  bylaws.
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ARTICLE A. CORPORATE FINANCE

Se c t io n  .305 CREATION, CLASSES, AND ISSUANCE OF SHARES
ORIGIN: ACC S ectio n .305 i s  premised upon GCL S e c t io n  400,with m o d i f i c a t i o n s  to accommodate MBCA S e c t i o n s  15 and 16, which were the k a s i s  of AS 1 0 . 0 5 . 0 6 0  and .069. S e c t io n  .3 0 5 ( a )  r e p l a c e s  AS 1 0 .0 5 .0 6 0  without s u b s t a n t i v e  change, and S e ctio n  .3 05(b ) r e p l a c e s  AS 1 0 .0 5 .0 6 9  without s u b s t a n t i v e  change.
SUMMARY OF COVERAGE: ACC S e c tio n  .305 p e r m it s  great  f l e x i b i ­l i t y  to the c o r p o r a t io n  in  c r e a t i n g  d i s t i n c t i o n s  as among vario u s  c l a s s e s  or s e r i e s  of s h a r e s  with re s p e c t  to voting r i g h t s ,  as well as p r e f e r e n c e s  or p r i v i l e g e s  re g ar d in g  d i s ­t r i b u t i o n s  during the l i f e  or at the d i s s o l u t i o n  of the e n t i t y .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n6.01 is f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t io n  .305. ACC Se ctio n  2 1 0 ( 6 ) ' s  warning that the r i g h t s „ p r i v i l e g e s , and l i m i t a t i o n s  on c l a s s e s  o f  s tock  must be c o n tain ed  in the a r t i c l e s  i s  r e f l e c t e d  in RMBCA S e c t io n  6 . 0 1 ( b ) .

S e c tio n  .308 ISSUANCE OF PREFERRED OR SPECIAL CLASSES OF SHARES
ORIGIN: ACC Se ctio n  .308 i s  l a r g e l y  a reenactment of AS1 0 . 0 5 . 0 6 3 ,  which was p r e d i c a t e d  upon S e c t i o n  15 o f  the MBCA.
SUMMARY OF COVERAGE: ACC S e ctio n  .305 a l lo w s  the e s t a b l i s h ­ment of c l a s s e s  and s e r i e s  with varyin g r i g h t s  and l i a b i l i ­t i e s .  ACC Sectio n .308 s p e c i f i e s  a number of p a r t i c u l a r s  which may be the s u b j e c t  of v a r i a t i o n  between d i f f e r e n t  c l a s s e s .  This l i s t  should a i d  the p r a c t i t i o n e r  i n  d i s c u s s i n g  with c l i e n t s  the v a r i a t i o n s  p o s s i b l e  in  such areas as redemp­t i o n ,  dividen d p r e f e r e n c e s , l i q u i d a t i o n  p r e f e r e n c e s  and con­vers io n  o p t i o n s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n6 .0 2  i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t i o n  .3 08.

S e c t io n  .310 ISSUANCE OF SHARES IN SERIES
S e c t io n  .313 VARIATION IN RIGHTS AND PREFERENCES OF SHARES
S e c t io n  .315 SERIES RIGHTS AND PREFERENCES ESTABLISHED BY BOARD
S e c t io n  .318 ■MANNER OF ESTABLISHING SERIES
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S e c t i o n  . 3 2 0  F I L I N G  O F  S T A T E M E N T  B E F O R E  I S S U A N C E  O F  S E R I E S

ORIGIN: ACC S e c t io n  .310 i s  based upon AS 10.0 5.066 and MBCAS e c t io n  16 without s u b s t a n t iv e  change.MBCA S e c t io n  16 and AS 1 0.05.069 form the b a s i s  f o r  ACC S e c t io n  313. S ubse ctio n ( 7 ) ,  which permits a v a r i a t i o n  in voting r i g h t s  in p r e f e r r e d  or s p e c i a l  c l a s s e s ,  i s  new to Alaska law. The p r o v i s i o n  was added to MBCA S ectio n 16 in 1966, a f t e r  enactment o f  AS 1 0 . 0 5 . 0 6 9 .  This s e c t io n  thusr e p r e s e n t s  an updating o f  Alaska law to conform to the ModelA c t . ACC S e c t io n  .315 i s  p r e d i c a t e d  upon MBCA S e ctio n  16 and r e e n a c t s  AS 1 0 . 0 5 . 0 7 2  without s u b s t a n t iv e  change.ACC S e c t io n  .318 i s  a reenactment without s u b sta n tiv echange of AS 1 0 . 0 5 . 0 7 5  and MBCA S e c tio n  16.ACC S e c t i o n  .320 i s  e s s e n t i a l l y  a reenactment of AS 1 0 . 0 5 . 0 7 8 ,  which was p r e d i c a t e d  upon MBCA S e ctio n  16. A m o d i f i c a t i o n  has been made to the language of Se ctio n  .3 2 0 (a)  to a ccord with the broader power o f  dele g a tio n  to the board to f i x  by r e s o l u t i o n  an unissued c l a s s .ACC S e c t io n  .323 i s  a reenactment of AS 1 0 .0 5 . 0 8 4 ,  which 
*as modeled upon S e ctio n  16 of the MBCA. A wording change has been made to r e f l e c t  the broader power of a board to f i x  by r e s o l u t i o n  the r i g h t s  and p r i v i l e g e s  of an a u t h o r iz e d  but wholly unis sued c l a s s .

SUMMARY OF COVERAGE: ACC S e ctio n  .310 makes c l e a r  thatp r e f e r r e d  and s p e c i a l  c l a s s e s  of share s  may be d i v i d e d  into s e r i e s .ACC S e c t io n  .313 enumerates the r i g h t s  and p r e f e r e n c e s  which may vary between s e r i e s  of the same p r e f e r r e d  or spe­c i a l  c l a s s  o f  s h a r e s .ACC S e c t i o n  .515 s p e c i f i e s  that the board may be granted the power by the a r t i c l e s  to d iv id e  a c l a s s  i n t o  s e r i e s  and f i x  the r e l a t i v e  r i g h t s  and p r e f e r e n c e s  of the s hare s of a s e r i e s .  This power i s  s u b j e c t  to any l i m i t a t i o n  p la ced upon i t  by the a r t i c l e s  or by ACC S e c t io n s  305-323.ACC S e c t i o n  .318 s p e c i f i e s  the procedure fo r e s t a b l i s h ­ing a s e r i e s .ACC S e c t i o n  .320 v i n d i c a t e s  the i n t e r e s t  of the s t a t e  in s e c u r i n g  in fo rm a tio n  as to the eq u ity  i n t e r e s t s  outstanding f o r  Alaska c o r p o r a t i o n s . This in fo rm atio n i s  s u p p l i e d  by the a r t i c l e s  or any amendment thereto in cases not i n v o l v i n g  board power to f i x  the r e l a t i v e  r i g h t s  and p r e f e r e n c e s . However, when the power has been dele gated to the board (ACC S e c t io n  . 2 0 8 ( 5 ) ( B ) ( C ) ) ,  S e c t io n  320 r e q u i r e s  that t h i s  i n f o r ­mation be f i l e d  with the commissioner.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n6.0 3  e s t a b l i s h e s  with fewer g u i d e l i n e s  to the p r a c t i c i n g  la w y e r ,  the a u t h o r i t y , scope,  manner, and s te p s  which must be taken to c r e a t e  s e r i e s  within a c l a s s  of p r e f e r r e d  share s and
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to r e p o r t  the same to the s e c r e t a r y  o f  s t a t e .RMBCA S e c tio n  6 .0 3  departs  from p r i o r  p r o v i s i o n s  of the Model Act and the s t a t u t o r y  law of a l l  s t a t e s ,  i n c l u d i n g  A la s k a ,  by o e r m i t t in g  c r e a t i o n  o f  a repurchase o b l i g a t i o n  in  the c o r p o r a t i o n  with r e s p e c t  to a l l  or a pa rt  of a s e r i e s .  This precedent breakin g s uggestio n would c r e a t e  a np u t"  i n  the hands of the h o l d e r s  of such share s  to fo rce  the co rpo­r a t e  i s s u e r  to r e a c q u i r e  the s t o c k .

S e c t i o n  .325 REDEMPTION OF SHARES; CREATION OF SINKING FUND; REPURCHASE AGREEMENTS
ORIGIN: ACC S e c t io n  .325 i s  new and has no precedent inAlaska law. I t  i s  taken from GCL S e c t io n  402 (a),  (b ) ,  and(d ).
SUMMARY OF COVERAGE: ACC Sectio n 325 co ve rs  three c r u c i a lq u e s t i o n s :  (1) i t  e s t a b l i s h e s  the r i g h t  of the c o rp o r a t io nto c r e a t e  c l a s s e s  or s e r i e s  o f  share s  which are redeemable at the option of the c o r p o r a t e  i s s u e r ;  (2) i t  f o r b i d s  (s u b je c t  to an ex ception f o r  an open-end Investment company) the c r e a t i o n  o f  s h a re s  which vest a r i g h t  to demand redemption in the s h a r e h o l d e r s ; and, (3) i t  perm it s  the c r e a t i o n  a s in k in g  fund or s i m i l a r  p r o v i s i o n , or an agreement o u t sid e  of the a r t i c l e s  which co ve rs  the s u b j e c t  of redemption.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Sectio n6 . 0 1 ( d )  co ve rs  the t o p i c s  addressed in ACC S e ctio n  .325. Under the RMBCA, the extent of redemption r i g h t s ,  i f  any, must be a u t h o r iz e d  in  the a r t i c l e s .  I t  would thus appear that the f l e x i b i l i t y  a t t a i n a b l e  under ACC Se ctio n  . 3 2 5 ( c )  i s  not p o s s i b l e  under the RMBCA.

Se c t io n  .328 IRREVOCABILITY OF SUBSCRIPTIONS FOR SHARES
ORIGIN: This s e c t i o n  i s  a verbatim reenactment of AS1 0 . 0 5 . 0 8 7 ,  modeled a f t e r  MBCA S e ctio n  17.
SUMMARY OF COVERAGE: A s u b s c r i p t i o n  f o r  sh a re s  of a c o r p o r a ­tio n  to be o r g a n iz e d  i s  b a s i c a l l y  a promise to buy share s under s p e c i f i e d  terms. Many common law cases have held that a s u b s c r i p t i o n  i s  deemed an o f f e r  and as such i n h e r e n t l y  re vo c ab le  at any time p r i o r  to a c c e p t a n c e . These h o ld in gsc a s t  doubt upon the a b i l i t y  of promoters to i n s u r e  an ade­quate f i n a n c i a l  s t a r t  f o r  a f l e d g l i n g  co rp o r ate  e n t i t y .  In order to s e t t l e  the i s s u e  o f  the nature o f  a s u b s c r i p t i o n , p ro v id e  a f a i r  r e s u l t  to those who act in  r e l i a n c e  on sub­s c r i p t i o n s ,  and put an end to any l i t i g a t i o n  over the ques­ti o n  o f  r e v o c a b i l i t y , ACC S e c t i o n  .328 makes a s u b s c r i p t i o n  i r r e v o c a b l e  fo r a p e r i o d  of s i x  months.
COMPARISON. WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n  6 . 2 0 ( a )  i s  i d e n t i c a l  to ACC S e c t io n  .328.
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S e c t i o n .  3 3 0  P A Y M E N T  O F  S U B S C R I P T I O N  F O R  S H A R E S

ORIGIN: ACC S ectio n .330 i s  in  substance a reenactment of AS1 0 . 0 5.0 90 .  Minor changes in  language have been made toconform Alaska law to MBCA S e c tio n  17.
SUMMARY OF COVERAGE: ACC S e c tio n  .330 p l a c e s  the power todetermine the time of payment f o r  s u b s c r i p t i o n s  with the board. A c a l l  f o r  payment by the board must he uniform as to a l l  shares o f  the same c l a s s  or s e r i e s .
COMPARISON H‘ITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n6 .2 0 ( b )  and ( c )  i s  i d e n t i c a l  to ACC S ectio n .330. S ectio n6.20 c o n t r o l s  share s u b s c r i p t i o n s  i s s u e d  b efore i n c o r p o r a ­t i o n .  The i n i t i a l  board i s  given complete c o n t r o l  over t h e i r  d i s p o s i t i o n . S e ctio n  6 . 2 0 ( f )  s t a t e s  that s u b s c r i p t i o n s  en­tered in t o  a f t e r  i n c o r p o r a t i o n  are t r e a t e d  as a c o n t r a c t  between the c o rp o r a t io n  and the s u b s c r i b e r  and governed byS e c tio n  6 .2 1 .  Unless the s h a re h o ld e r s  r e s e r v e  powers granted under S ectio n 6 .2 1 ,  the board has the power to c o n t r o l  the d i s p o s i t i o n  of post i n c o r p o r a t i o n  s u b s c r i p t i o n s .

S e c t io n  .333 FORFEITURE OF SHARES FOR DEFAULT IN PAYMENT
ORIGIN: ACC S e c tio n  .333 re e n a c t s  AS 1 0 .0 5 . 0 9 3 ,  which wasbased upon MBCA S e ctio n  17. The terms " p e n a l t i e s "  and "pen­a l t y "  have been changed to "remedies" and "remedy" to r e f l e c t  the approved case law c o n s t r u c t i o n .
SUMMARY OF COVERAGE: ACC S e ctio n  .333 e s t a b l i s h e s  the g en e r­al  r i g h t s  o f  the co rp o rate i s s u e r  in the °vent of d e f a u lt  in the payment o b l i g a t i o n  f o r  s h a r e s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n6 . 2 0 ( d )  and (e) are i d e n t i c a l  to ACC S ectio n .333.

S e c t io n  .335 CONSIDERATION FOR SHARES 
S e c t io n  .338 PAYMENT FOR SHARES
S e c t io n  .340 JUDGMENT OF BOARD OR SHAREHOLDERS AS TO VALUE OF CONSIDERATION CONCLUSIVE

ORIGIN: ACC S e c tio n  .335 r e t a i n s  the essence of AS10.0 5 .0 9 6 ,  which was d e r iv e d  from MBCA S e c tio n  18. Much of  the former s e c t i o n  has been d e le te d  in  the wake of the new f i n a n c i a l s  (ACC S e c t io n s  .358 to .3 7 0 ) ,  which e l im in a t e  the concepts o f  par value, t r e a s u r y  s h a r e s ,  s t a t e d  c a p i t a l ,  and s u r p l u s  accounts .ACC " S e c t i o n  .338 i s  a verbatim reenactment of AS
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10.,05.099, which was d e r iv e d  from S e c t io n  19 of the MBCA.ACC S ection .540 i s  a reenactment of AS 1 0 .0 5 .  102,which was modeled upon S e c t io n  19 of the MBCA.
SUMMARY OF COVERAGE: ACC S e c t io n  .555 r e c o g n iz e s  two modesf o r  f i x i n g  the amount o f  c o n s i d e r a t i o n  (ex pres sed in d o l l a r s )  f o r  the is su an ce o f  s h a r e s .  Unless the power has been r e ­s e r v e d  to the s h a r e h o l d e r s  in the a r t i c l e s  (ACC S e c t i o n  . 210(1 ) ( H) ) ,  i t  i s  vested in  the board. The e x e r c i s e  o f  t h i s  power i s  s u b je ct  to the fraud stan d a rd  a r t i c u l a t e d  in  ACC S e c t i o n  .540.ACC Sectio n .558 s p e c i f i e s  what may and may not be r e c e i v e d  as c o n s i d e r a t i o n  f o r  s h a r e s .  Common law a u t h o r i t i e s  which have attempted to prevent "watered s h a r e s "  by r e q u i r i n g  that c o n s i d e r a t i o n  be l i m i t e d  to cash are r e j e c t e d  in  fa vor o f  a more r e a l i s t i c  r e c o g n i t i o n  that the co rp o r a tio n  may be advantaged by the r e c e i p t  o f  other valu able  p ro p e rty ( t a n g i ­b le and i n t a n g i b l e ) as well as s e r v i c e s .ACC Section .540 s e t s  p r o o f  o f  fraud as the s tan d a rd  n e c e s s a r y  to o verturn a de te rm in ation of the value o f  c o n s i d ­e r a t i o n  r e c e iv e d  by the c o rp o r a te  i s s u e r .  The most common v i c t i m  o f  an improper c o n s i d e r a t i o n  exchanged fo r  s h a r e s  i s  the co rp o rate c r e d i t o r  whose c la im s  a g a in s t  the e n t i t y  go u n s a t i s f i e d  in the wake of co rp o r a te  bankruptcy, d i s s o l u t i o n , or simple d o o r - c l o s i n g . The ACC p r o v id e s  c o n s id e r a b le  p r o ­t e c t i o n  to c r e d i t o r s  in  i t s  p r o v i s i o n  on f i n a n c i a l s  and in  ACC S e c tio n  .488 on secondary l i a b i l i t y  of o f f i c e r s  and d i r e c t o r s . These p r o v i s i o n s  s u b s t a n t i a l l y  m i t i g a t e  the harshness  to c r e d i t o r s  of the fraud s tandard provid ed  in  ACC S e c t io n  .540.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n6.21 i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t io n s  .555, .558,and .540.

S e c t i o n  .545 STOCK RIGHTS AND OPTIONS
ORIGIN: ACC S e c t io n  .545 i s  new to Alaska law and i s  p r e d i ­cate d upon S e ctio n  20 of the MBCA with one m o d i f i c a t i o n . This s e c t i o n  e l i m i n a t e s  the f i n a l  sentence of the Model Actp r o v i s i o n  to conform to the f i n a n c i a l  p r o v i s i o n s  of the ACC.This  s e c t i o n  was adopted to c l a r i f y  and r e g u l a t e  the e x e r c i s e  o f  the the c o r p o r a t i o n ' s  r i g h t  to i s s u e  stock  r i g h t s  ando p tio ns under the g e n e ra l  power to c o n t r a c t .
SUMMARY OF COVERAGE: Unless otherw is e defin ed or r e s t r i c t e di n  the a r t i c l e ,  ACC S e c t i o n  .545 g i v e s  the c o rp o r a t io n  a c t i n g  through i t s  board broad powers to c r e a t e  and is s u e  r i g h t s  or o p t io n s  co ve rin g a u t h o r i z e d  but unissu ed share s  of any c l a s s  or c l a s s e s .  The only s u b s t a n t i v e  command of ACC S e c t io n  .545 i s  that i f  such r i g h t s  or op t io n s  are to be made a v a i l a b l e  to d i r e c t o r s , o f f i c e r s ,  or employees of the c o r p o r a t i o n , or to any s u b s i d i a r y  but not to the s h a r e h o ld e r s  g e n e r a l l y , i s ­suance s h a l l  not be l i c i t  u n t i l  the plan i s  approved by the
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outsta ndin g s h a r e s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA ^ e c t in r,6.24 i s  i d e n t i c a l  to ACC S e c t io n  .3 43,  except that i t  does not p r o t e c t  s h a r e h o ld e r s  by r e q u i r i n g  t h e i r  p r i o r  approval fo r  a plan which would grant sh are r i g h t s  and optio ns to d i r e c t o r s ,  o f f i c e r s ,  or employees o n l y .  The omission of t h i s  p r o t e c t i o n  from the RMBCA i s  unprecedented in e x i s t i n g  law and at variance with the Model A ct.  I t  may a l s o  contravene the r u l e s  of the New York Stock Exchange. See, S e ctio n  A-25 o f  the Company Manual. The o f f i c i a l  comment s t a t e  that s h a re h o ld e r  approval o f  such a plan may be r e q u i r e d  in  order to comply with SEC r e g u l a t i o n s .

S e c t i o n  .345 EXPENSES OF ORGANIZATION, REORGANIZATION, AND FINANCING
ORIGIN: ACC S ectio n .345 i s  a reenactment of AS 10.05.111with a minor language m o d i f i c a t i o n  in  order to p a r a l l e l  MBCA S e c t io n  22.
SUMMARY OF COVERAGE: ACC S e c tio n  .345 r e c o g n iz e s  that thereare c o s t s  i n c u r r e d  in  the i s s u a n c e  and marketing of s h a r e s ,  and p r o t e c t s  the p u r c h a s e r s  from f u r t h e r  l i a b i l i t y  on the theory that s in c e  i t  r e c e i v e d  only  the "net amount" from the g r o s s  p r i c e  p a i d ,  the s h a re s  are not " f u l l y  p a i d "  and thus " a s s e s s a b l e . "
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n6.28 i s  i d e n t i c a l  to ACC S e c tio n  .345 except that i t  does not c o n ta in  the e x press  p r o t e c t i o n  f o r  p u rch a s e rs  p r e c lu d in g  a c la im  that t h e i r  s h a re s  are a s s e s s a b l e . The framers of the t e n t a t i v e  d r a f t  re c o g n iz e  that t h i s  language i s  standard in  n e a r l y  a l l  s t a t e  codes, but f e e l  that the problem has r a r e l y  a r i s e n  and the language i s  thus s u r p l u s a g e .

S e c t i o n  .348 CERTIFICATES REPRESENTING SHARES
S e c t i o n  .350 INFORMATION REQUIRED TO BE STATED ON CERTIFICATE

ORIGIN: ACC S e c t io n  .348 i s  a verbatim reenactment of AS1 0 . 0 5 . 1 1 4 ,  and i s  modeled upon MBCA S e c t io n  23.ACC S e ctio n  .350 i s  a verbatim reenactment of AS 1 0 . 0 5 . 1 1 7  with the d e l e t i o n  o f  paragraph (4) re g ar d in g  par valu e ,  which i s  no lo n g e r  a matter of ..jnsequence under the ACC. With t h i s  m o d i f i c a t i o n  S e c t io n  .350 i s  p r e d i c a t e d  upon MBCA S e c t i o n  23.
SUMMARY OF COVERAGE: ACC S e c t io n  348 i s  designed to f a c i l i ­t a t e  the trend toward e l e c t r o n i c  s u b s t i t u t e s  f o r  the t r a d i ­t i o n a l  share c e r t i f i c a t e  by p e r m i t t i n g  the s e a l  of the co rpo­r a t e  i s s u e r  to be a f f i x e d  in  a f a c s i m i l e  form, and to permit the s i g n a t u r e s  of the c o r p o r a t e  o f f i c e r s  to be f a c s i m i l e s  so
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long as the " c e r t i f i c a t e "  i s  c o u n t e r s ig n e d  by a t r a n s f e r  agent or a r e g i s t r a r  who i s  not an employee of the c o r p o r a ­t i o n . ACC Se tion .350 r e c o g n i z e s  that in fo rm atio n  re g a r d in g  the r i g h t s ,  p r e f e r e n c e s , and l i m i : a t i o n s  of the s hare s i s  of  importance to s h a r e h o l d e r s . I f  the c o r p o r a t i o n  i s  a u t h o r iz e d  to i s s u e  only one c l a s s  o f  s t o c k ,  such s h a re s  enjoy a l l  a t t r i b u t e s  of p a r t i c i p a t i o n , c o n t r o l ,  and ownership d e f in e d  by the ACC. However, i f  the c o r p o r a t e  a r t i c l e s  a u t h o riz e  the is s u a n c e  of more than one c l a s s ,  i t  i s  both p o s s i b l e  and l i k e l y  that the r e l a t i v e  r i g h t s ,  p r i v i l e g e s , p r e f e r e n c e s , and l i m i t a t i o n s  o f  the c l a s s e s  w i l l  d i f f e r .  In  t h i s  I n s t a n c e ,  ACC S e ctio n  .3 5 0 ( a )  r e q u i r e s  that the c o r p o r a t i o n  f u r n i s h  to each s h a re h o ld e r  e i t h e r  a statement or summary of the d e s i g ­n a t i o n s ,  p r e f e r e n c e s ,  l i m i t a t i o n s ,■ and r e l a t i v e  r i g h t s  of s h a r e s  of the c l a s s  she has p u rc h a s e d , and s i m i l a r  b a s i c  in fo r m a t io n  re gardin g the s h a re s  o f  any other a u t h o r iz e d  c l a s s .  This in fo rm atio n may be p r i n t e d  on the c e r t i f i c a t e , or the c e r t i f i c a t e  may be im p r in t e d  with a legend that the c o r p o r a t i o n  w i l l  f u r n i s h  the in f o r m a t io n  without charge.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: In yet anotherbreak with the p r i o r  act and the s t a t u t o r y  content of Alaska and other s t a t e s ,  the framers o f  the t e n t a t i v e  d r a f t  recom­mend that the is su an ce of share c e r t i f i c a t e s  be o p t io n a l  with the board. This s uggestio n a l l o w s  the c o r p o r a t i o n  the a b i l i ­ty to decide that i t  w i l l  i s s u e  s h a re s  which have no t a n g i b l e  e x p r e s s io n  at a l l .  I f  the c o r p o r a t i o n  does opt f o r  share c e r t i f i c a t e s ,  RMBCA S e c t io n  6 . 2 5 ( b )  s e t s  f o r t h  a minimum content which i s  i d e n t i c a l  to that of ACC S e c t io n  . 3 5 0 ( b ) .  RMBCA S e c tio n  6 . 2 5 ( c )  i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c ­t io n  . 3 5 0 ( a ) .I f  the c o rp o r a t io n  opts to i s s u e  s h a re s  without c e r t i ­f i c a t e s ,  RMBCA S ectio n 6 . 2 6 ( b )  r e q u i r e s  that i t  send the "s h a r e h o ld e r  a complete w r it t e n  statement of the in fo rm atio n  r e q u i r e d  on c e r t i f i c a t e s  by S e c t i o n  6 . 2 5 ( b )  and ( c ) . "  As a r e s u l t  o f  t h i s  l a s t  p r o v i s i o n , the only  accomplishment o f  the s u ggested  in n o vatio n  would be to p l a c e  the owners of "u n cer­t i f i c a t e d  s h a r e s " in  grave danger that they would have no t a n g i b l e  evidence of t h e i r  i n t e r e s t  i n  the c o r p o r a t i o n . Should such an i n d i v i d u a l  d i e ,  the burden of one charged with m a r s h a l l i n g  the a s s e t s  of the e s t a t e  would be obvio us.

S e c t i o n  .353 FULL PAYMENT REQUIRED FOR CERTIFICATE
ORIGIN: ACC S e c tio n  .353 i s  a reenactment of AS 1 0 . 0 5 . 1 2 0 ,which i s  p r e d i c a t e d  upon S e c t io n  23 o f  the MBCA.
SUMMARY OF COVERAGE: ACC S e c t i o n  .353 co ntinues the Alaskap o l i c y  of i n s i s t i n g  that a sh are c e r t i f i c a t e  may not be i s s u e d  u n t i l  the agreed c o n s i d e r a t i o n  has been f u l l y  p a i d .
COMPARISON.WITH THE FINAL DRAFT OF THE RMBCA: This c l a s s i c a lr e s t r i c t i o n  from Se ctio n  23 o f  the o r i g i n a l  Model Act i s



re peated in  a r a t h e r  obscure manner in  the RMBCA. In S e c t i o n  6 . 2 1 ( c )  and (d) shares are  deemed non a s s e s s a b l e  when f u l l y  p a i d .  F u r t h e r ,  the c o r p o r a t i o n  i s  empowered to escrow s h a r e s  f o r  which the f u l l  c o n s i d e r a t i o n  has yet to be r e c e i v e d .

S e c t i o n  .355 ISSUANCE OF FRACTIONAL SHARES OR SCRIPT
ORIGIN: ACC Section .355 i s  a verbatim reen^.tment of AS1 0 . 0 5 . 1 2 3 ,  and as such i s  a m o d i f i c a t i o n  of Section 24 of the MBCA.
SUMMARY OF COVERAGE: ACC S e c t io n  .355 p ro v id e s  two b a s i co p t io n s  to the board under which i t  may deal with claims to f r a c t i o n a l  share ownership . The board may i s s u e  a c e r t i f i ­cate f o r  a f r a c t i o n a l  share in which case the holder i s  e n t i t l e d  to the p r i v i l e g e s  c o n f e r r e d  by s hare s  of that c l a s s ;  o r ,  the board may is s u e  s c r i p  e n t i t l i n g  the holder to r e c e i v e  a c e r t i f i c a t e  f o r  a f u l l  sh are upon su rre n d e r of s c r i p  a g g r e ­g a t in g  a f u l l  sh are .  I f  the second a l t e r n a t i v e  i s  s e l e c t e d ,  the h o ld e r of the s c r i p  i s  not e n t i t l e d  to the p r i v i l e g e s  of share ownership u n t i l  the exchange of s c r i p  aggregating a f u l l  s h a r e .  Under s u b s e c t i o n  ( c ) ,  the board may e s t a b l i s h  machinery to eli m in a te  the outsta ndin g s c r i p  so long as i t  i s  n o t i c e d  on the s c r i p  at the time of i s s u a n c e .ACC S e ctio n  .355 c o n tin u e s  the L e g i s l a t u r e ' s  p r i o r  d e te rm in atio n that i t  would not f o l l o w  the Model Act which g i v e s  the board a t h i r d  o p t i o n ,  under which i t  could e l i m i ­nate f r a c t i o n a l  shares by sim ply paying t h e i r  f a i r  market valu e . Given the d i f f i c u l t i e s  experienced with that Model Act p r o v i s i o n  (see,  e . g . ,  Teschner v. Chicago T i t l e  & Trust  C o . , 59 111. 2d 452, 322 N .E .2 d  54 (1 97 4 )),  that d e c i -s i o n  seems wise. A f u r t h e r  reason f o r  opting to continue p r i o r  Alaska p o l i c y  i s  to prevent the use of t h i s  "cash o u t "  option to f a c i l i t a t e  management s t r a t e g i e s  to el im in ate  o u t ­s i d e  s h a r e h o ld e r s  in a move to "go p r i v a t e " .  The technique i s  a board ordered r e v e r s e  s to ck  s p l i t  that i s  c a l c u l a t e d  to reduce o u t s i d e r  s h a r e h o ld in g s  to f r a c t i o n s  which can then be cashed out i r r e s p e c t i v e  the wishes o f  those s h a r e h o l d e r s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t i o n6.0 4 i s  f u n c t i o n a l l y  s i m i l a r  to ACC S e ctio n  .355, except that  i t  g r a n t s  the t h i r d ,  or " cash o u t " ,  option p r e v i o u s l y  r e j e c t ­ed by the Alaska L e g i s l a t u r e .

S e c t i o n  .358 DISTRIBUTIONS; CONDITIONS
S e c t i o n  .360 PROHIBITED DISTRIBUTION; INABILITY TO MEET MATURINGDEBTS AND L I A B I L I T I E S
S e c t i o n  .363 PROHIBITED DISTRIBUTION OF JUNIOR SHARES; LIQUIDATION PREFERENCE
S e c t i o n  .365 PROHIBITED DISTRIBUTION TO JUNIOR SHARES; RATIO OF
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RETAINED EARNINGS

ORIGIN: ACC S e c t io n  .358 s u p p l a n t s  the earned s u rp lu s  testo f  AS 1 0 . 0 5 . 204 (1) (paymenti o f  d iv id e n d s  ) and .012 (repur­chase of s h a r e s ) .  With the a d d i t i o n s  and d e l e t i o n s  noted in the O f f i c i a l  Comment, i t  i s  p re m is e d  upon the amended version o f  S e c t i o n  500 o f  the GCL.ACC S e c t io n  .360 r e p l a c e s  AS 10.0 5.201 and i s  based on GCL S e c t io n  501.ACC S e c t io n  .363 i s  taken from GCL S e ctio n  502, and r e p l a c e s  AS 1 0 . 0 5 . 2 0 7 ( 4 ) .ACC S e c t i o n  .365 adopts the language o f  GCL Section 503, and s u p p la n t s  AS 10.05.20 7 ( 3 ) .
SUMMARY OF COVERAGE: In g e n e r a l : ACC S e c t i o n s  .358 through.368 co ntain  the essence of a m ajor re fo rm , in  which a n t i ­quated and unworkable concepts o f  "balance s h e e t "  and "earned s u r p l u s "  (with the myriad of e x c e p t i o n s ) are r e p lac e d  by a sim ple  r a t i o  of a s s e t s  to l i a b i l i t i e s  in  determining the c ir c u m s t a n c e s  in  which the b o a rd  of d i r e c t o r s  has d i s c r e t i o n  to d e c l a r e  and pay d i s t r i b u t i o n s  o f  c o r p o r a t e  a s s e t s  to s h a r e h o l d e r s . With minor m o d i f i c a t i o n s  they are pre dic ate d  upon the 1977 C a l i f o r n i a  General C o r p o r a t io n s  Law.Pending passage of CSSB 246/HB 343, Alaska con­t i n u e s  to r e l y  upon a mid-1950' s  v e rs io n  of the Model Act. To i t s  c r e d i t ,  the Alaska L e g i s l a t u r e  did  not a u th o rize  c e r ­t a i n  a s p e c t s  of S e c tio n  45 of the Model A c t ,  which would have f u r t h e r  enhanced the c irc u m s ta n c e s  i n  which the board could d i s s i p a t e  c o r p o r a t e  a s s e ts  to the p r e j u d i c e  of c r e d i t o r s  and the h o ld e r s  o f  p r e f e r r e d  and o t h e r  s e n i o r  s h a r e s .  Alaska, f o r  i n s t a n c e ,  did  not adopt a " nimble d i v i d e n d s "  pro v isio n  such as that s uggested by a l t e r n a t i v e  S e c t io n  45(a) of the Model Act.  F u r t h e r ,  i f  the d i s t r i b u t i o n  had to be charged to " c a p i t a l  a c c o u n t s " , Alaska i n s i s t e d  upon a t w o - t h i r d s  autho­r i z a t i o n  of the sharehold ers  r a t h e r  than the simple majority s u g g e s t e d  by the Model Act.Notwithstanding these p r u d e n t i a l  r e j e c t i o n s  of Model Act s u g g e s t i o n s , Alaska was committed to a system p re d icate d  upon an e q u i t a b l e  in solv ency t e s t  supplemented by an excep­t i o n  r id de n  earned s urplu s t e s t .  Though not as weak as the system in some s t a t e s ,  th is  scheme i s  s t i l l  premised upon unsound norms of " l e g a l  a c c o u n t in g "  and mired in  s t a t u t o r y  and common law e x c e p tio n s  which make i t  n e a r l y  im p o ss ib le  to draw s e n s i b l e  l i m i t s  upon the power o f  the board. Such a s t a t u s  quo i s  o b j e c t io n a b le  not only  because i t  f a i l s  to d e t e r  those bent upon abusing c o r p o r a t e  c r e d i t o r s , but for the more important reason that i t  f a i l s  to guide the honest d i r e c t o r  who i s  seeking maximum, l i c i t  f l e x i b i l i t y .In  the m id -1 97 0 ' s , the C a l i f o r n i a  L e g i s l a t u r e  join ed the bar a s s o c i a t i o n  of that s t a t e  in  the c r e a t i o n  o f  a com­m i t t e e  to s t u d y ,  with a view toward r e v i s i o n ,  the C a l i f o r n i a  C o r p o r a t i o n s  Code. At that t i m e , C a l i f o r n i a  law r e l i e d  upon the earned s u r p l u s  t e s t  burdened by the p o s s i b i l i t i e s  of r e d u c t i o n  s u r p l u s  and nimble d i v i d e n d s . Two i r r e b u t t a b l e
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c r i t i c i s m s  set  the stage f o r  reform: (1) the e x i s t i n gr e s t r a i n t s  upon d i s s i p a t i o n  o f  corporate a s s e t s  afford ed i n s u f f i c i e n t  p r o t e c t i o n  to c o r p o r a t e  c r e d i t o r s ;  and, (2) the language of the law meant l i t t l e  to accountants who were r e l i e d  upon to prepare and a udit  th, books and r e c o r d s > A f t e r  a s u b s t a n t i a l  debate, the 1977 C a l i f o r n i a  Corporations Code was framed in  a manner designed to meet both of these problem a r e a s .  The earned s u r p l u s  t e s t  was junked. Also d i s c a r d e d  were the concepts o f  par value,  s t a t e d  c a p i t a l ,  and a l l  manner of c a p i t a l  s u r p l u s .  In t h e i r  p la ce  the s t a t u t e  a r t i c u l a t e d  a simple test o f  the r a t i o  of a s s e t s  to corporate l i a b i l i t i e s . Fo r the purpose of complying with t h i s  t e s t ,  the c o rp o r ate  books were to be kept in  accordance with Gener­a l l y  Accepted Accounting P r i n c i p l e s  (GAAP).In 1980, the Alaska Code R e v is io n  Commission concluded that both the s u b sta n tive scheme and deference to the a c ­counting p r o f e s s i o n  pioneered i n  C a l i f o r n i a  were worthy mo­d e l s  f c "  a new Alaska C o rp o rat io n s  Code. A c c o r d i n g l y , with the m o d i f i c a t i o n s  h e r e i n a f t e r  noted, Alaska i s  presented with the opp o rtu n ity to become the second s t a t e  to adopt the r a t i o / a s s e t s  s u r p l u s  t e s t .P r o t e c t i o n  o f  C r e d i t o r s : P r o t e c t i o n  f o r  the l e g i t i m a t ei n t e r e s t s  o7 co rp orate  c r e d i t o r s  begins with ACC Section . 3 6 0 '  s i n j u n c t i o n  that no d i s t r i b u t i o n  (d efin ed  by ACC Sec­t io n  .9 9 0(17) as a t r a n s f e r  o f  cash or p ro p e rty by a corpora­t io n  to i t s  s h are h o ld e r s  without consider-at-i-on-)^may_be under­taken when the r e s u l t  would produce eq u ita b le  insolvency/. The content )f t h i s  equ ita b le  in s o l v e n c y  restrain_t_..has-^been a l t e r e d  in  s e v e r a l  p a r t i c u l a r s :N either a c o r p o r a t io n  nor any of i t s  s u b s i d i a r i e s  s h a l l  make any d i s t r i ­butio n to the c o r p o r a t i o n ' s  s h a r e ­h o ld e rs  i f  the c o r p o r a t i o n  or the s u b s i d i a r y  making the d i s t r i b u t i o n  i s ,  or as a r e s u l t  t h e r e o f  would be, l i k e l y  to be unable to meet i t s  l i a b i l i t i e s  as they mature.Two s i g n i f i c a n t  changes are i n c o r p o r a t e d  in t h i s  formulation o f  the e q u i t a b l e  in s o lv e n c y  s t a n d a r d .The "l i k e l i h o o d " element o f  the formula i s  intended to be more r e s t r i c t i v e  than the t r a d i t i o n a l  i n q u i r y .  AS 10.0 5.2 01  asked whether the c o r p o r a t i o n  i s  now, o r ,  giv in g  e f f e c t  to the d iv id e n d ,  would be I n s o l v e n t . ACC S ectio n .360 i s  more c a u t i o u s ,  p r o h i b i t i n g  d i s t r i b u t i o n s  i f  the co rpora­tio n  i s ,  or g i v i n g  e f f e c t  to the d i s t r i b u t i o n , would l i k e l y  be unable to meet i t s  l i a b i l i t i e s  as they mature.The i n c l u s i o n  of s u b s i d i a r i e s  i s  the second reform. A p a re n t  c o r p o r a t i o n  and i t s  s u b s i d i a r i e s  are to be considered as a u n i t ;  the various c o r p o r a t e  s h e l l s  are d is regard ed  in fa v o r  of viewing the f i n a n c i a l  p o s i t i o n  of the t o t a l  opera­t i o n s  of an a f f i l i a t e d  group. For a d e f i n i t i o n  of " s u b s i d i ­a r y "  see ACC S e c t i o n  .9 9 0 (42 ).Assuming that i n s o l v e n c y  within the meaning of ACC S e c t i o n  .360 i s  not th re ate n ed , ACC S ection .358 e s t a b l i s h e s  two c irc u m s tan ce s  under with the board enjoys d i s c r e t i o n  to
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d e c l a r e  and pay a d i s t r i b u t i o n  to s h a r e h o l d e r s .D i s t r i b u t i o n s  in  cash or other a s s e t s  may be d e c la r e d  and p a i d  a g a in s t  "r e t a i n e d  e a r n i n g s ' ' (ACC S e ctio n. 358(a ) ( 1 ) ) .  L ik e  the earned s u r p l u s  t e s t ,  t h i s  requirement r e f l e c t s  a l e g i s l a t i v e  judgment that r o u t in e  d i s t r i b u t i o n s  should  only be made from o p e ra tin g  p r o f i t s .  Unlike the Model A c t ,  the ACC c o n t a in s  no p r o v i s i o n  f o r  p e r m it t in g  net opera ­t i n g  l o s s e s  to be charged o f f  by w r i t i n g  down c a p i t a l  s u r ­p l u s .  There i s  no such concept.  I f  the c o rp o r a t io n  cannot make the payment out of a s s e t s  charged a g a in s t  r e t a i n e de a r n i n g s ,  the ACC deems i t  a d i s t r i b u t i o n  in p a r t i a l  l i q u i d a ­t i o n . ________ __—  -----— — .Distrib utiojT S_jzir t^ PM Tj:ial  l i q u i d a t l o n a T e  within the d i s c r e t i o n  jof—the board I f  a "TWtr-parl—te&t—i-s^met.The C f i r s t  r e q u i r e m e n t ' i s  ]th at the a s s e t s  of the co rpo­r a t i o n  whicff~~wouldjremain a f j ,e r' the d i s t r i b u t i o n  are at l e a s t  equal to 1 .2 5  time l i a t l l i i f i e s . Compliance with t h i s  r a t i o  guarantees a minimum cushion to c r e d i t o r s  i n  that the corpo­r a t i o n  must contrrwe—t-o-Jiold f i v e  d o l l a r s  of a s s e t s  f o r  every fo ur do!Ia^-s--rrf~tta-tri l i t i e ^ .(The second r e q u i s i t e / f o c u s e s  upon c u rr e n t  l i q u i d i t y  of the c o r p o r a t i o n .  The general r u l e  i s  that the c o r p o r a t i o n ' s  cu rr e n t  a s s e t s  b e ^ & f  l e a s t  equal to c u r r e n t  l i a b i l i t i e s . Both c u r r e n t  a s s e t s  and c u r r e n t  l i a b i l i t i e s  are defined byG e n e r a lly  Accepted Accounting P r i n c i p i e s . S p e c i a l  concern i s  m anifest fo r  c o r p o r a t i o n s  which \ive a re cent h i s t o r y  of paying more in  i n t e r e s t  on t h e i r  i.ebt than t h e i r  earn in gs would r e f l e c t  i f  i n t e r e s t  and taxes were not deducted in computing net p r o f i t s .  Such c o r p o r a t i o n s  must comply with a f u r t h e r  requirement that c u rre n t a s s e t s  be at l e a s t  1.25 times cu rr e n t  l i a b i l i t i e s .P r o t e c t i n g  the i n t e r e s t s  o f  s e n i o r  s h a r e s : The b a s i ct h r u s t  o f  both c l a s s i c a l  and the r a t i o / a s s e t s  r e s t r a i n t s  upon d i s t r i b u t i o n s  has been the p r o t e c t i o n  o f  c r e d i t o r s . This jemphasis i s  n a t u r a l ,  f o r  by d e f i n i t i o n  the c r e d i t o r  i s  an / " outside-jr" p re c lu d e d  from any d i r e c t  voice in  co rp o r ate  man­agements. The ACC a l s o  attempts to accommodate a second source o f  r e c u r r e n t  tensio n r e s p e c t i n g  d i s t r i b u t i o n : thei n t e r e s t s  of q u a s i - o u t s i d e r s  who have purchased sh a re s  with e i t h e r  a d i v i d e n d - J i r ^ - l i q u i d a t i o n  p r e f e r e n c e .
* "S e n io r  shares'}  achieve t h i s  s t a t u s  by dent of a con­t r a c t  between the c o rp o r a te  i s s u e r  and the holder of the s e c u r i t i e s . —  The s p e c i f i c  terms used to I d e n t i f y  t h i s  a r ­rangement i s  "the i n d e n t u r e . "  While the content o f  an in den­ture may r e f l e c t  s p e c i f i c  understandin gs between the poten­t i a l  i n v e s t o r s  and the c o r p o r a t i o n , most are comprised of e i t h e r  or both of the f o l lo w in g  elements : (1) a "divid en dp r e f e r e n c e "  (the h o ld e r s  of t h i s  c l a s s  of s tock  are "guaran­te e d " a d iv id e n d  p r e f e r e n c e  over sub ord in ated  or "j u n i o r " c l a s s e s  o f  s t o c k ) ;  and (2) a "l i q u i d a t i o n  p r e f e r e n c e "  (in the event o f  d i s s o l u t i o n ,  the h o ld e r s  are guaranteed a p r e f e r e n ­t i a l  c la im  to a s s e t s  which exceed the cla im s of a l l  c r e d i ­t o r s ) .  N eith er of these guarantees i s  c h i s e l e d  in stone.Performance i s  p e r m itte d  only i f  the c o r p o r a t io n  can o t h e r ­wise meet i t s  l e g a l  o b l i g a t i o n s . Thus i f  the d i s t r i b u t i o n
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would threaten the s e c u r i t y  of c r e d i t o r s  mandated by ACC 
Section .358,  i t  cannot be made to even s e n i o r  s h a r e s .Adding to the v u l n e r a b i l i t y  of the h o ld e rs  of these s e c u r i t i e s  i s  a t h i r d  c l a s s i c a l  f e a tu r e  o f  t h e i r  s t a t u s :  they normally o not enjoy a r i g h t  to e l e c t  members to the board of d i r e c t o r s . The d i r e c t o r s  a r e ,  i n s t e a d ,  e l e c t e d  by the owners of the j u n i o r ,  or "common", s h a r e s .  Unless r e ­s t r a i n e d  by e a s i l y  understood g u i d e l i n e s ,  there i s  danger that the d i r e c t o r s  w i l l  advance the i n t e r e s t s  of t h e i r  con­s t i t u e n t s  at the expense o f  the no n-voting s e n i o r  s h a r e s .AS 1 0 .0 5 .2 0 7  and .210 show that the L e g i s l a t u r e  has long been i n t e r e s t e d  in  a f f o r d i n g  p r o t e c t i o n  to s e n i o r  s h a r e s .  ACC Section .365 co ntinues t h i s  p o l i c y  by r e s t r i c t ­in g the b o a r d ' s  a u t h o r i t y  so that there can be no d i s t r i b u ­tio n  to j u n i o r  s hare s  u n le s s  the amount of r e t a i n e d  earn in g s  immediately p r i o r  th ereto  equal or exceeds the amount of the proposed d i s t r i b u t i o n  p lu s  the aggregate amounts of cumula­t i v e  divid en d s  in a r r e a r s  on a l l  sh a re s  having a dividend  p r e f e r e n c e . The net e f f e c t  of ACC S e c t io n  .365 is to f o r e ­c lo s e  the use o f  payments in p a r t i a l  l i q u i d a t i o n  to h o ld e rs  of j u n i o r  s hare s so long as the indentu re o b l i g a t i o n s  to s e n i o r  s hare s are unmet.The l i q u i d a t i o n  p r e f e r e n c e  of s e n i o r  s h a re s  i s  guarded by ACC S e c t io n  .363. By i t s  terms n e i t h e r  a c o r p o r a t i o n  nor any of i t s  s u b s i d i a r i e s  may make any d i s t r i b u t i o n  to j u n i o r  share s  i f ,  a f t e r  g i v i n g  e f f e c t  to the proposed d i s t r i b u t i o n , the excess of co rp o r ate  a s s e t s  over l i a b i l i t i e s  would be l e s s  than the l i q u i d a t i o n  over the c l a s s  or s e r i e s  to which the d i s t r i b u t i o n  i s  made.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: I f  s u p p o rt e rscould be found f o r  a c o n tin u a tio n  of the baroque concepts of " l e g a l  acco u n tin g " contain ed in  c u rr e n t  Alaska law, they w i l l  f i n d  no comfort in  the RMBCA. The o f f i c i a l  comment to RMBCA S e c tio n  6 . AO makes i t  c l e a r  that i t  i s  intended to "sweep away a l l  the d i s t i n c t i o n s  among the vario u s  types of s u r p l u s  and impose r e a l i s t i c  r e s t r i c t i o n s  on d i s t r i b u t i o n s  b u i l d  around the e q u ity  i n s o l v e n c y  t e s t  of e a r l i e r  s t a t u t e s . "  (p. 6 - 6 0 ) .  The RMBCA a l s o  f o l lo w s  the C a l i f o r n i a /ACC approach and y i e l d s  a l l  notio ns of l e g a l  a c c o u n t in g . I t  s to p s  s h o r t ,  however, of' r e q u i r i n g  that books and r e c o r d s  a cco rd in g  to g e n e r a l l y  accepted accounting p r i n c i p l e s . While i t  expects  that ". . . t h e i r  use w i l l  be the b a s i c  i u l e  in  most c a s e s .  .. "  the f i n a l  judgment i s  l e f t  within the b u s in e s s  judgment of the board. ( 6 - 7 8 ) .There are d i f f e r e n c e s  between the e x i s t i n g  C a l i f o r n i a  and proposed Alaska s t a t u t e s  and RMBCA S e c t io n  6 . AO. While the former use the e q u ity  i n s o l v e n c y  t e s t  as the f i r s t  of a two prong concept,  RMBCA S e c t io n  6 . AO reiies upon i t  almost e x c l u s i v e l y . Put most s i m p l y ,  the cushion of $5 in  a s s e t s  to every $A in  l i a b i l i t i e s  i s  not mandatory under RMBCA S e c t io n  6 . AO. The stan d a rd  i s  e x p l i c i t  under the proposed content of  the ACC. I t  would p re se n t a moving t a r g e t  under the RMBCA. A miss would ensure harm to c r e d i t o r s  and promote l i t i g a t i o n  a g a in s t  the d i r e c t o r s  and s h a r e h o ld e r s  of the d e f a u l t i n g

33



e n t i t y .  N either seems a d e s i r a b l e  outcome.RMBCA S e c t i o n  6 . 4 0 ( c )(2)  does contain p r o t e c t i o n  fo r the hold er of s e n i o r  s e c u r i t i e s  which i s  s i m i l a r  in  o b je c t  to ACC S e c t io n  .3 60.

S e c t io n  .368 EXCEPTION FOR PURCHASE OR REDEMPTION OF SHARES OF DECEASED SHAREHOLDER
ORIGIN: ACC S e c t i o n  .368 i s  new to Alaska law; i t  i s  takenverbatim from GCL S e c t i o n  5 0 3 .1 .
SUMMARY OF COVERAGE: I t  i s  often d e s i r a b l e  in  s m a l l e r  co rpo­r a t i o n  to p ro v id e  f o r  the death of a s h a r e h o ld e r  with a plan p e r m i t t i n g  the c o rp o r a tio n  to purchase or redeem the share s o f the deceased. Such a plan p re ve n ts  the p o t e n t i a l l y  t r o u ­blesome problems o f  having the d e c e as e d ' s h e i r s  p a r t i c i p a t i n g  i n  the b u s i n e s s .  A common method used in  e f f e c t i n g  such p la n s  i s  a c o r p o r a t e  purchase of in suranc e on the s h a r e ­h o l d e r ’ s l i f e , The in s u ran c e  proceeds are to be used f o r  the' t r c h a s e  or redemption. ACC S e c t io n  .368 p ro v id e s  t h a t ,  not w it h sta n d in g  an i n a b i l i t y  to comply with S e c t i o n s  358 through .3 65,  the amount o f  the proceeds from the p o l i c y  in ex ce s s  of the t o t a l  amount o f  premiums p a id  may be used to purchase or redeem the d e c e d e n t1s s h a r e s .
COMPARISON WITH THE FINAL DRAFT OF THE RMJCA: The RMBCAc o n t a in s  no e x p l i c i t  p r o v i s i o n  enabling such l i m i t e d  r e p u r ­chase p l a n s .

S e c t io n  .370 INAPPLICABILITY TO REGULATED INVESTMENT COMPANY
ORIGIN* ACC S e c t i o n  .370 i s  new to Alaska law, and i s  de­r i v e d  from GCL S e c t io n  504.
SUMMARY OF COVERT £: In  order to avoid any c o n f l i c t  withf e d e r a l  law,  an eAception to the p r o v i s i o n s  o f  ACC Se ctio n  .358 i s  made f o r  c o r p o r a t i o n s  defin ed as r e g u l a t e d  investment companies under the United S t a t e s  I n t e r n a l  Revenue Code.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCAappears to have no comparable e x c e p t i o n , although the r e s u l t  would d o u b t le s s  be reached through l i t i g a t i o n .

Se c t io n  .373 SHARE DIVIDENDS: RESTRICTIONS
ORIGIN: This s e c t i o n  i s  a reenactment without change of AS1 0 . 0 5 . 2 0 4 ( 5 ) ,  and i s  p r e d i c a t e d  upon S e ctio n  45(e )  of the MBCA.
SUMMARY OF COVERAGE: Share d iv id ends pre sent no d i r e c tth r e a t  to c r e d i t o r s  who are p r o t e c t e d  by the r a t i o / a s s e t s  s u r p l u s  t e s t  o f  ACC S e c t io n  .358. However, i f  the co rpo­
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r a t i o n  has more than one c l a s s  of s h a r e s ,  the power o f  the board to d i s t r i b u t e  s h a re s  of the " s e n i o r "  or "p r e f e r r e d n c l a s s  to the common s h a r e h o ld e r s  as a div id end i s  a d i r e c t  th re at to t h e i r  p r o p o r t i o n a l  i n t e r e s t  in  the c o r p o r a t i o n . ACC S e ctio n  .373 co ntinues Alaska law by p r o h i b i t i n g  the board from taking such a step u n le s s  i t  i s  a u t h o r iz e d  in  the a r t i c l e s  or i s  the s u b j e c t  of a m a j o r i t y  vote of the h o ld e rs  o f the s e n i o r  s h a r e s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n6.2 3 i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e ctio n  .373.

S e ctio n  .375 ADDITIONAL RESTRICTIONS IN ARTICLES, BYLAWS, INDENTURES OR AGREEMENTS
ORIGIN: This s e c t i o n  does not change p r i o r  Alaska law; i tmerely makes the law e x p l i c i t .
SUMiiARY OF COVERAGE: ACC S e c tio n  .375 makes i t  e x p l i c i t  that the p r o v i s i o n s  of the ACC on the d e c l a r a t i o n  of d iv id e n d s  and purchase or redemption of s h a re s  do not "occupy the f i e l d "  and thereby prevent f u r t h e r  r e g u l a t i o n  by the a r t i c l e s ,  b y­l a w s ,  in d e n tu r e s  or agreements.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n6.4 0 co n tain s  a p r e f a t o r y  c la u s e  which accom plishes  the same r e s u l t  as ACC S e c t io n  .375.

S e c t io n  .378 L I A B I L I T Y  OF SHAREHOLDERS RECEIVING PROHIBITED DISTRIBUTIONS; SUIT AGAINST SHAREHOLDERS
ORIGIN: ACC S e c tio n  .378 in  new to Alaska law, and i s  de­r i v e d  from GCL S e c t io n  506. I t  supplements ACC S e ctio n  . 4 8 0 ( b ) ,  i t s e l f  a reenactment of AS 1 0 . 0 5 .2 2 5 .
SUMMARY OF COVERAGE: ACC S e c t io n  .378 p r o v id e s  a n o n - e x c lu ­s i v e  remedy a g a in s t  s h a r e h o ld e r s  who have r e c e i v e d  any d i s ­t r i b u t i o n  with knowledge that i t  i s  i l l i c i t .  The remedy runs to the c o r p o r a t io n  and may be a s s e r t e d  to the use of the c o r p o r a t io n  by any non-consenting c r e d i t o r  f o r  v i o l a t i o n  of S e c t i o n s  .358 or .3 60, p ro v id e d  that the c r e d i t o r ' s  claim, had a r i s e n  p r i o r  to the d i s t r i b u t i o n . Under s u b s e c t io n  ( b ) ,  non­consenting h o ld e r s  of s e n i o r  s h a r e s  may commence the a c t io n  f o r  v i o l a t i o n  of S e c t io n  .363 or .365 p r o v id e d  that the s e n i o r  share s  were h e ld  at the time of the d i s t r i b u t i o n .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n8 . 3 3 ( b )(2) a c h ie v e s  the goal of ACC S e c t io n  .378 by i n d i r e c ­t i o n .  S h ar e h o ld e rs  are rendered l i a b l e  f o r  c o n t r i b u t i o n  to a d i r e c t o r  sued f o r  an i l l i c i t  d i s t r i b u t i o n  to the extent that they knew i t  to be in  v i o l a t i o n  o f  the act or p r o v i s i o n s  of the a r t i c l e s .
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S e c t i o n  .380 IDENTIFICATION OF DISTRIBUTION IN NOTICE TO SHAREHOLDERS
ORIGIN: ACC S e c t io n  .380 i s  taken from GCL S ectio n 507. I tr e p l a c e s  AS 1 0 . 0 5 . 2 0 7 ( 5 ) .
SUMMARY OF COVERAGE: In  order to s e t  the stage f o r  re c o v e r yo f  i l l i c i t  d i s t r i b u t i o n s  and to inform sh are h old ers  when a d iv id e n d  r e p r e s e n t s  a p a r t i a l  l i q u i d a t i o n  (as opposed to a d i s t r i b u t i o n  of p r o f i t s ) ,  ACC Se ctio n  .380 r e q u i r e s  that management i d e n t i f y  the sou rce and accounting treatment of a d iv id e n d  charged a g a in s t  any source other than the r e t a i n e d  e a r n in g s  account. Such a p o l i c y  i s  c o n s i s t e n t  with current  Alaska p r a c t i c e .  AS 1 0.0 5.  207(5) r e q u i r e s  i d e n t i f i c a t i o n  of d i s t r i b u t i o n s  in  p a r t i a l  l i q u i d a t i o n .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n6 .4 0  does not r e q u i r e  that s h a r e h o ld e r s  be given t h i s  pruden­t i a l  i n f o r m a t i o n . Omitting such a step f a l l s  to a l e r t  A la sk ans of p o t e n t i a l l y  f a v o r a b l e  tax treatment o f  the d i v i ­dend on t h e i r  f e d e r a l  r e t u r n s .

S e c t i o n  .383 INAPPLICABILITY TO WINDING UP AND INVOLUNTARY OR VOLUNTARY DISSOLUTION
ORIGIN: ACC S e c t io n  .383 i s  taken from GCL Se ctio n  508.
SUMMARY OF COVERAGE: The p r o v i s i o n s  of A r t i c l e  9 f o r  thewinding up of c o r p o r a t e  a f f a i r s  and the i n v o l u n t a r y  or volun­t a r y  d i s s o l u t i o n  of the c o r p o r a t i o n  are p le n a r y  in  t h e i r  co ve rage . No a d d i t i o n a l  law i s  r e q u i r e d  to p r o t e c t  the i n t e r e s t  of c r e d i t o r s  and h o ld e r s  of s e n i o r  s h a r e s .  Thus, the p r o v i s i o n s  o f  S e c t i o n s  .358 through .365 are made i n a p ­p l i c a b l e  to such pro cedures by ACC Se ctio n  .383.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There i s  nocomparable p r o v i s i o n  in  the RMBCA.

S e c t i o n  .385. REDEMPTION OF SHARES AT THE OPTION OF CORPORATION;MANNER
ORIGIN: Current Alaska law p r o v id e s  no s t a t u t o r i l y  approvedprocedure f o r  the redemption of s h a r e s .  ACC S e ctio n  .385 i s  d e r i v e d  from GCL S e c t io n  509, with the d e le tio n  o f  language i n  s u b s e c t io n  ( c )  which would have, n o n s e n s i c a l l y , r e q u i r e d  a c o r p o r a t i o n  to send a n o t i c e  to i t s e l f  i f  i t  did not have the s h a r e h o l d e r ' s  a d d r e s s .
SUMMARY OF COVERAGE: ACC S e c t i o n  .385 c r e a t e s a s t a t u t o r yprocedure f o r  redempti on. The n o t ic e  p r o v i s i o n s  of s u b s e c ­t i o n  (b) ■are s u b j e c t to m o d i f i c a t i o n  by the a r t i c l e s  of  i n c o r p o r a t i o n .
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COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n6.31 empowers a c o r p o r a t i o n  to a cq u ire  i t s  own s h a r e s .  How­e v e r ,  the RMBCA does not appear to contain any p r o v i s i o n  d e f i n i n g  the manner of ta kin g such a s t e p .

S e c t io n  .388 ACQUISITION OF CORPORATION'S OWN SHARES; REISSUANCE OR RETIREMENT
ORIGIN: ACC S e c t io n  .388 i s  taken from GCL S ection 510. I tco ntin ues e x i s t i n g  Alaska law (AS 1 0 .0 5 .3 1 2  to .3 45} in  r e q u i r i n g  a f i l i n g  with the commissioner of an amendment to the a r t i c l e s .  I t  depa rts  from and s i m p l i f i e s  e x i s t i n g  law by the e l i m i n a t i o n  of the concept o f  " t r e a s u r y  s h a r e s " .
SUMMARY OF COVERAGE: ACC S e c t io n  .388 s p e c i f i e s  the t r e a t ­ment to be given redeemed or repurchased s h a r e s .  They r e tu rn  to the s t a t u s  of a u t h o r i z e d  but un is su ed share s u n le s s  the a r t i c l e s  p r o h i b i t  r e i s s u a n c e. I f  r e i s s u a n c e  i s  p r o h i b i t e d , the a r t i c l e s  s t a t i n g  the number of a u th o riz e d  share s must be amended to r e f l e c t  the lower number. Such an amendment must be f i l e d  with the commissioner. Shareholder approval of ther e q u i r e d  amendment i s  u n n e c e s s a r y .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n6.31 i s  f u n c t i o n a l l y  i d e n c i c a l  to ACC S e c tio n  .388

S e c t i o n  .390 CAPITALIZATION OF RETAINED EARNINGS
ORIGIN: ACC S e c t io n  .390 co ntinues the p o l i c y  of e x i s t i n gAlaska law, which p e r m its  d i r e c t o r s  to in c r e a s e  e i t h e r  the s t a t e d  c a p i t a l  (AS 1 0 . 0 5 . 1 0 8 )  or the c a p i t a l  s u r p lu s  (AS 1 0 . 0 5 . 3 6 6 )  accounts by charging the earned s u r p lu s  account. There i s  no co rrespo ndin g p r o v i s i o n  in  the GCL f i n a n c i a l s .The accounting p r o v i s i o n s  o f  e x i s t i n g  law r e q u ir e  that an amount equal to the t o t a l  par value of share s  d i s t r i b u t e d  as d iv id e n d s  be t r a n s f e r r e d  to the s t a t e d  c a p i t a l  account from a s u r p l u s  account (AS 1 0 . 0 5 . 204(4 ) ( A ) ) .  No such accounting treatment i s  r e q u i r e d  under the ACC s i n c e  the use of par value has been e l i m i n a t e d .
SUMMARY OF COVERAGE: ACC S e c t io n  .388 perm it s  the board topass  a r e s o l u t i o n  which t r a n s f e r s  amounts p r o p e r l y  a l l o t t e d  to the r e t a i n e d  e a rn in g s  account in t o  the p a i d - i n  account. The e f f e c t  of such a t r a n s f e r  would l i m i t  the a b i l i t y  of the board in  fu tu re to make d i s t r i b u t i o n s  under ACC S e ctio n  . 3 5 8 ( a ) .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCAc o n t a in s  no s i m i l a r  p r o v i s i o n .
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ARTICLE 5. MEETINGS OF SHAREHOLDERS

S e c t io n  .405 MEETINGS OF SHAREHOLDERS
ORIGIN: ACC S e ctio n  „405 i s  p r e d i c a t e d  upon S e ctio n  28 ofthe MBCA and S e c tio n  600(d) of the GCL. I t  r e p l a c e s  AS 1 0 . 0 5 . 1 3 8 .
SUMMARY OF COVERAGE: ACC S e ctio n  .405 r e q u i r e s  that s h a r e ­h o ld e rs  of any c o r p o r a t io n  organiz ed under or s u b je c t  to t h i s  Chapter meet at l e a s t  once a n n u a lly .  For the f i r s t  time in Alaska law, a s h a re h o ld e r  i s  pro vided with s tandin g to seek a summary court orde: to convene an annual meeting i f  such a meeting has not been held  within the p r i o r  t h i r t e e n  month p e r i o d .  ACC S e c t io n  . 4 0 5 ( c )  d i f f e r s  from the Model Act in c o n f e r r i n g  the power to summon s p e c i a l  meetings of the s h a r e ­h o ld e r s  upon the chairman of the board and the p r e s i d e n t  of the c o r p o r a t i o n . AS 10.05.138 c o n f e r s  such power upon the p r e s i d e n t , but does not reach the chairman of the board.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The content ofACC S e c t io n  .405 i s  p a r a l l e l e d  in  RMBCA S e c t i o n s  7 .01, 7.0 2,and 7 .0 3 ,  RMBCA S e c t io n  7.01 r e q u i r e s  an annual meeting of s h a r e h o l d e r s . RMBCA S e ctio n  7 . 03(a )(1)  i s  s i m i l a r  to ACC S e c t i o n  ..405(b) .in a u t h o r i z i n g  a g g r ie v e d  s h a re h o ld e r s  summary a c c e s s to a court ordered meeting in  the event the annual meeting i s  not h e ld .  S p e c i a l  meetings may be c a l l e d  by s h a r e h o l d e r s  under both ACC S ectio n . 4 0 5 ( c )  and RMBCA S e ctio n  7 .0 2 .  The ACC co ntinues c u rre n t Alaska law and the o r i g i n a l  recommended content of the Model Act by r e q u i r i n g  that 10% o f the voting share s  are needed to c a l l  a s p e c i a l  meeting. In  the exposure d r a f t  S e c tio n  7 . 0 2 ( a ) ( 2 )  recommended that the minimum be lowered to 5%. In the f i n a l  d r a f t  the f i g u r e  was r e s t o r e d  to the t r a d i t i o n a l  10%.

S e c t io n  .408 CLOSING OF TRANSFER BOOKS AND FIXING RECORD DATE
ORIGIN: ACC S e c tio n  .408 i s  p r e d i c a t e d  upon S e c tio n  30 ofthe MBCA with two m o d i f i c a t i o n s . In both s u b s e c t i o n s  (a)  and (b ) ,  the Model A c t ' s  ten day minimum p e r i o d  before the a c t io n  i s  taken has been extended to twenty days,  to f u r t h e r  the use o f  the twenty day n o t ic e  p e r io d s  found throughout the ACC. AS 1 0 .0 5 .1 4 4  u t i l i z e s  a ten day p e r i o d .  A l s o ,  s i x t y  day l i m i t a t i o n s  have r e p l a c e d  the f i f t y  day formula now found in  Alaska law r e s p e c t i n g  the c l o s i n g  of t r a n s f e r  books or f i x i n g  of a record, date.. F i n a l l y ,  the ACC f o l l o w s  the Model Act in  making a s h are h o ld e r  l i s t  compiled from the c l o s e d  t r a n s f e r
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books or by v i r t u e  of the re c o r d  date e f f i c t i v e  as to any adjournment of the meeting.
SUMMARY OF COVERAGE: ACC S ectio n .408 p ro v id e s  three a l t e r ­n a t i v e s  f o r  e f f e c t i n g  a determination as to share s  e n t i t l e d  to vote i n  an annual or s p e c i a l  meeting, or to p a r t i c i p a t e  in a d i s t r i b u t i o n . Under the f i r s t  a l t e r n a t i v e , the board may sim ply  c l o s e  the s tock  t r a n s f e r  books. A second a l t e r n a t i v e  i s  f o r  the board to d e c la r e  a "re c o r d  date " f o r  such d ete rm i­n a t i o n .  F i n a l l y ,  the d e f a u l t  mode fo r  determining the s h a r e ­h o l d e r s  i f  the board has not e x e r c i s e d  i t s  options under the f i r s t  or second a l t e r n a t i v e  i s  to adopt the date on which the n o t i c e  o f  the meeting i s  c a l l e d ,  or the datz that the r e s o l u ­t io n  o f  the board d e c l a r i n g  the d i s t r i b u t i o n  i s  adopted.
COMPARISON WITH THE FINAL DRAFT DRAFT OF TIE RMBCA: RMBCAS e c t i o n s  7.07 and 7 .0 5 ( d )  contain  the tnree a l t e r n a t i v e s  s p e c i f i e d  in  ACC S e c t io n  .408 with s l i g h t l y  d i f f e r i n g  minimum and maximum times.

S e c t i o n  .410 NOTICE OF SHAREHOLDERS' MEETING
ORIGIN: ACC S e c t io n  .410 i s  p r e d i c a t e d  upon MBCA S e ctio n  29and AS 1 0 . 0 5 . 1 4 1 .  The only change i s  to set a twenty day minimum f o r  d e l i v e r y  of n o t i c e ,  a general  p o l i c y  running throughout the ACC.
SUMMARY OF COVERAGE: ACC S ectio n .410 e s t a b l i s h e s  the m in i­mum content arid the minimum and maximum time r e s t r a i n t s  on w r i t t e n  or p r i n t e d  n o t i c e  fo r  annual or s p e c i a l  meetings. The n o t i c e  must be " d e l i v e r e d "  not l e s s  than twenty nor more than f i f t y  days before the date of an annual or s p e c i a l  meeting, and i n  every i n s t a n c e , the n o t ic e  must s t a t e  the p l a c e ,  day, and hour of the meeting. For s p e c i a l  meetings o n l y ,  the n o t i c e  must a l s o  d e c la r e  the p u r p o s e ( s ) f o r  which the meeting i s  being convened.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S ectio n7.05 i s  in  s u b s t a n t i v e  accord  with ACC Se ctio n  .410. The RMBCA does propose a minimum of 10 and a maximum of 60 days f o r  n o t i c e .  The ACC uses 20 and 50.

S e c t i o n  .413 VOTING L I S T ;  L I A B I L I T Y
ORIGIN: ACC S e c t io n  .413 i s  p r e d i c a t e d  upon AS 1 0 .0 5 . 1 4 7 ,which was based upon the p re-1 962 versio n of S e c tio n  31 ofthe MBCA. ACC S e c t io n  .4 1 3 ( c )  i s  based upon MBCA Se ctio n  31and AS 1 0 . 0 5 . 1 5 0 .
SUMMARY OF COVERAGE: ACC S ectio n .413 mandates that at l e a s ttwenty days p r i o r  to each meeting of s h a r e h o l d e r s , the offi­
cer or agent having charge of the s tock  t r a n s f e r  books make a l i s t  of a l l  s h a r e h o l d e r s  e n t i t l e d  to vote. This l i s t  must be
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kept open and s u b j e c t  to i n s p e c t i o n  by a s h a r e h o ld e r  at any time during usual b u s in e s s  hours f o r  a p e r i o d  o f  twenty days p r i o r  to the meeting. This r i g h t  o f  i n s p e c t i o n  p r i o r  to the meeting may be e x e r c i s e d  by an agent or a t t o r n e y  of the s h a r e h o l d e r .ACC S e c t io n  . 4 1 3 ( c )  imposes a c i v i l  l i a b i l i t y  upon an o f f i c e r  or agent having charge of the s t o c k  t r a n s f e r  books who f a i l s  or r e f u s e s  to e x h i b i t  such a l i s t  as above p r o ­vid ed. Such a l i a b i l i t y  runs to any s h a r e h o ld e r  able to e s t a b l i s h  damage as a consequence of t h i s  f a i l u r e  or r e f u s a l ,  in  an amount determined by the c o u r t ' s  d i s c r e t i o n .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n7.20 s u b s t a n t i a l l y  m i r r o r s  the p r o v i s i o n s  of ACC S e c t io n  .4 13. RMBCA S e c tio n  7 .2 0 ( d )  s a n c t i o n s  a summary court o r d e r ­ed i n s p e c t i o n  i n  the case that the a c c e s s  to the s h a r e h o ld e r  l i s t  mandated i s  denied. A s i m i l a r  p r o v i s i o n  i s  found in  ACC S e c t i o n  . 4 3 0 ( d ) .  RMBCA S e ctio n  7.20 does not e s t a b l i s h  any p o t e n t i a l  c i v i l  l i a b i l i t y  in the event of a d e n ia l  o f  i n s p e c ­ti o n  r i g h t s .  In  h i s  address to the Alaska Bar A s s o c i a t i o n  Convention P r o f e s s o r  Hamilton s t a t e d  the view that p e r s o n al  l i a b i l i t y  s a n c t i o n s  are r a r e l y  Imposed and thus do not s e rv e  as a pra gmatic  d e t e r r e n t .

S e c t i o n  .415 QUORUM OF SHAREHOLDERS
ORIGIN: ACC S e c t i o n  .4 1 5 ( a )  i s  p r e d i c a t e d  upon MBCA S e c t io n32 and AS 1 0 . 0 5 . 1 5 3 ,  and r e f l e c t s  no change in  e x i s t i n g  Alaska law. ACC S e c t io n  .4 1 5 (b )  i s  p r e d i c a t e d  upon GCL S e c ­tio n  602 (b ),  and i s  unprecedented in  Alaska law.
SUMMARY OF COVERAGE: Absent a p r o v i s i o n  in  the a r t i c l e s  orbylaws, the d e f a u l t  quorum requirement i s  the p r e s e n c e ,  in  person or by p ro x y ,  of an ab so lu te m a j o r i t y  of the s hare s  e n t i t l e d  to vote. The a r t i c l e s  or the bylaws may e s t a b l i s h  a g r e a t e r  than m a j o r i t y  quorum re q u ire m e n t. Only the a r t i c l e s  are competent to e s t a b l i s h  a l e s s  than m a j o r i t y  quorum r e ­quirement, which may not be l e s s  than o n e - t h i r d  of the voting s h a r e s .  The a f f i r m a t i v e  vote of the m a j o r i t y  o f  the s h a re s  re p r e s e n t e d  at which a quorum i s  p re s e n t i s  the act of the s h a r e h o l d e r . Once a quorum has been e s t a b l i s h e d , i t  i s  not p o s s i b l e  f o r  a d i s g r u n t l e d  m in o r i t y  to defeat the c a p a c i t y  of the m a j o r i t y  to t r a n s a c t  b u s in e s s  by sim ply "walking o u t "  of the meeting.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e ctio n7.25 i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t io n  .415.

S e c tio n  .416 PROXIES
ORIGIN: ACC S e c t io n  .418 i s  taken from GCL S e c t io n  705, witha m o d i f i c a t i o n  to e l i m i n a t e  S e c t io n  7 0 5 ( e ) ( 3 )  ( r i g h t s  of c r e d i t o r s ) ' .  S e c t io n  .418 r e p l a c e s  AS 1 0 .0 5 .1 5 9  and .168,
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which had been based on S e c t io n  53 of the MBCA. The e x p l i c i t  treatment of the ques tion of " r e v o c a t i o n "  and the c irc u m ­s t a n c e s  under which a proxy may be made " i r r e v o c a b l e " byagreement are unprecedented in  Alaska law.
SUMMARY OF COVERAGE: ACC S e c tio n  .418 permits a s h a re h o ld e rto c r e a t e  a l e g a l  power in a nominee to vote h i s  or hers h a r e s ,  the l i f e  of which can not exceed eleven months. Are v o c a b le  proxy i s  t r e a t e d  as d e s t r u c t i b l e  at the w i l l  of theproxy g i v e r .  This S e c tio n  r e g u l a t e s  the circum stances ora c t s  which w i l l  "r e v o k e " the p ro xy , thus d i s a b l i n g  management from r e c o g n i z i n g  the power of the nominee to ca st  the votes r e p r e s e n t e d  by the s h a r e s .  F i n a l l y ,  fo r  the f i r s t  time, Alaska law c o n t a in s  e x p l i c i t  p r o v i s i o n s  d e f in in g  the c irc u m ­s t a n c e s  under which a proxy may be made i r r e v o c a b l e .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n7.22 i s  i d e n t i c a l  to ACC S e c t io n  .418.

S e c t io n  .420 VOTING OF SHARES
ORIGIN: ACC S e c t io n  .420 i s  p r e d i c a t e d  upon MBCA Section 33,with the exce ption o f  s u b s e c t io n s  id)  and ( i ) .  S e ctio n  .4 2 0 (d )  i s  p r e d i c a t e d  upon GCL S e ctio n  708(a),  and r e p l a c e s  AS 1 0 .0 5 .1 5 6  to .1 68. S e c t io n  . 420 (i ) i s  new and unprece­dented in Alaska law. I t  i s  based upon GCL S e c tio n  509(d ).
SUMMARY OF COVERAGE: ACC S e ctio n  .420 e s t a b l i s h e s  a cumula­t i v e  voting scheme designed to enhance the op p o rtu n ity  fo r  m i n o r i t y  share i n t e r e s t s  to obt ain r e p r e s e n t a t i o n  on the board. S e c t io n  .4 2 0 ( d )  makes cumulative voting o p t io n a l  and presumptive u n le s s  e l i m i n a t e d  by a p r o v i s i o n  of the a r t i c l e s .  I t  goes beyond the Model Act to pro vid e that i f  e l i m i n a t i o n  o f  cumulative voting i s  sought via amendment to the a r t i c l e s ,  such an amendment s h a l l  not be e f f e c t i v e  i f  a s u f f i c i e n t  number of votes are c a s t  a g a in s t  i t  as would e l e c t  a s i n g l e  d i r e c t o r  i f  voted c u m u la t iv e ly  in  an e l e c t i o n  fo r  the e n t i r e  board. Shares h e ld  by the c o r p o r a t io n  or i t s  c o n t r o l l e d  s u b s i d i a r y  may not be voted or counted towards the out­s ta n d in g  sh are s  e n t i t l e d  to vote.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCAS e c t i o n  7.2 1,  7.1 4,  and 7.28 cover the s u b je c t  matter a d d re s ­sed in  ACC S e c t i o n  .4 20. There i s  s u b s t a n t i a l  accord except with r e s p e c t  to the presumptive s t a t u s  of cumulative vo tin g .  Cumulative voting r i g h t s  e x i s t  under ACC S e c tio n  .4 2 0 (d )  u n le s s  e x t i n g u i s h e d  in  the a r t i c l e s .  This i s  a c o n tin u a tio n  o f  h i s t o r i c  Alaska p r a c t i c e  and r e f l e c t s  a L e g i s l a t i v e  s o l i c ­i t u d e  f o r  r e p r e s e n t a t i o n  of m in o r it y  share i n t e r e s t s  on the board. Under RMBCA S e c t io n  7 .2 8 ( a )  such r i g h t s  do not e x i s t  u n le s s  the a r t i c l e s  make a f f i r m a t i v e  p r o v i s i o n .

S e c t i o n  .425 ACTIONS TAKEN WITHOUT MEETING: WRITTEN CONSENT;



ORIGIN: ACC S e c t io n  . 423(a) i s  p r e d i c a t e d  upon S e c t io n  145o f  the MBCA and AS 1 0 . 0 5 . 8 0 7 ,  with language added to make i t  c l e a r  that the w r it t e n  consents are i n v a l i d  u n le s s  of i d e n t i ­c a l  content as to a l l  s h a r e h o l d e r s . S e c t i o n  .4 25(b ) i s  adapted from GCL S e c t io n  6 0 5 ( c ) ,  and i s  unprecedented in  Alaska law.
SUMMARY OF COVERAGE: ACC S e c tio n  .425 p r o v i d e s  f o r  in fo rm a la c t i o n  by s h a r e h o l d e r s , a ;  long as the a c t io n  i s  taken by the unanimous, w r i t t e n  consent of the s h a r e s .  The Commission c o n s i d e r e d  and r e j e c t e d  the C a l i f o r n i a  and Delaware p o s i t i o n s  which would t o l e r a t e  in fo rm al  a c tio n  by l e s s  than unanimous co nsent,  b e l i e v i n g  that the unanimous consent requirement was 
a v a l i d  t r a d e - o f f  f o r  the a b o l i t i o n  of a formal meeting. This presumption fo r  in fo rm a l a c t io n  may be e x t in g u is h e d  by the a r t i c l e s  or the bylaws.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t i o n7.04 i s  in  s u b s t a n t i a l  accord with ACC S e c t io n  .425. The p r u d e n t i a l  requirement that the consents be i d e n t i c a l  in content i s  not c o ntain ed in  S e c t io n  7.0 4. The o f f i c i a l  comment ( 7 - 1 7 ,  18) makes i t  c l e a r  t h a t ,  l i k e  the Code R e v i ­s io n  Commission, the framers of the RMBCA do not advocate adopting a p o s i t i o n  wherein in fo rm al  a c t i o n  may be taken by l e s s  than the unanimous consent of the voting s h a r e s .

R E V O C A T I O N  O F  C O N S E N T

S e c t i o n  .425 VOTING TRUSTS AND AGREEMENTS AMONG SHAREHOLDERS
ORIGIN: ACC S e c t io n  .4 2 5 ( a )  i s  taken from MBCA S e c t io n  54and AS 1 0 . 0 5 . 1 7 1 .  Unlike e x i s t i n g  Alaska law,  Se ctio n  . 4 2 5 ( a )  has adopted the Model A c t ' s  language designed to r e q u i r e  d i s c l o s u r e  of the terms and i d e n t i t y  of voting t r u s t s .  S e c t io n  .4 2 5 (b )  i s  taken from GCL S e c t io n  706(d), and i s  unprecedented in  Alaska law.
SUMMARY OF COVERAGE: ACC Se ctio n  .425 p erm its  a votingt r u s t ,  r e g u l a t e s  i t s  d u r a t i o n ,  and mandates d i s c l o s u r e  o f  i t s  terms and members. Shares committed to a voting t r u s t  must be s u rre n d e re d  to the t r u s t e e  in  exchange f o r  t r u s t  c e r t i f i ­c a t e s ,  while a l l  i n c i d e n t s  o f  share ownership other than voting r i g h t s  remain with the s h a r e h o l d e r / p a r t i c i p a n t . The Model /icl language on the ex tensio n of voting t r u s t s  has not been adopted, in  the b e l i e f  that at the end of the ten year maximun l i f e ,  the p a r t i e s  are capable of forming a new t r u s t .  S e c t io n  425(b) t o l e r a t e s  other agreements such as p o o lin g  agreements and share c l a s s i f i c a t i o n , l e a v i n g  to common law any l i m i t a t i o n s  upon t h e i r  use.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t i o n s7.50 and 7.51 cover the s u b j e c t  of voting t r u s t s  and voting agreements among s h a r e h o l d e r s . T heir  content i s  i n  s u b s ta n ­t i a l  a cco rd  with ACC S e c t io n  .4 2 5 ,  except f o r  the p r o v i s i o n
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R E V O C A T I O N  O F  C O N S E N T

ORIGIN: ACC S e c tio n  . 4 2 3 (a )  i s  p r e d i c a t e d  upon S e c tio n  145o f  the MBCA and AS 1 0 . 0 5 . 8 0 7 ,  with language added to make i t  c l e a r  that the w r it t e n  co nsents are i n v a l i d  u n le s s  of i d e n t i ­c a l  content as to a l l  s h a r e h o l d e r s . S e c tio n  .423(b) i s  adapted from GCL S e c t io n  6 0 3 ( c ) ,  and i s  unprecedented in  Alaska law.
SUMMARY OF COVERAGE: ACC S e c tio n  .423 p r o v id e s  f o r  info rm ala c t i o n  by s h a r e h o l d e r s , as long as the a c tio n  i s  taken by the unanimous, w ritte n  consent of the s h a r e s .  The Commission c o n s id e r e d  and r e j e c t e d  the C a l i f o r n i a  and Delaware p o s i t i o n s  which would t o l e r a t e  in fo rm al  a ction  by l e s s  than unanimous c onsent,  b e l i e v i n g  that the unanimous consent requirement was 
a v a l i d  t r a d e - o f f  f o r  the a b o l i t i o n  of a formal meeting. This presumption fo r  in fo rm al  a c tio n  may be e x tin g u is h e d  by the a r t i c l e s  or the bylaws.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n7.04 i s  in  s u b s t a n t i a l  a ccord  with ACC S e c t io n  .423. The p r u d e n t i a l  requirement that the consents be i d e n t i c a l  in content i s  not co ntain ed in  S e c tio n  7 .0 4. The o f f i c i a l  comment ( 7 - 1 7 ,  18) makes i t  c l e a r  t h a t ,  l i k e  the Code R e v i ­s i o n  Commission, the framers of the RMBCA do not advocate adopting a p o s i t i o n  wherein info rm al a c t i o n  may be taken by l e s s  than the unanimous consent of the voting s h a r e s .

S e c t i o n  .425 VOTING TRUSTS AND AGREEMENTS AMONG SHAREHOLDERS
ORIGIN: ACC S e c tio n  .4 2 5 ( a )  i s  taken from MBCA S e c t io n  34and AS 1 0 . 0 5 . 1 7 1 .  Unlike e x i s t i n g  Alaska law, Section  . 4 2 5 ( a )  has adopted the Model A c t ’ s language designed to r e q u i r e  d i s c l o s u r e  of the terms and i d e n t i t y  of voting t r u s t s .  S e c t io n  .4 2 5 ( b )  i s  taken from GCL S e c tio n  706(d),  and i s  unprecedented in Alaska law.
SUMMARY OF COVERAGE: ACC S ectio n .425 p erm its  a votingt r u s t ,  r e g u l a t e s  i t s  d u r a t i o n ,  and mandates d i s c l o s u r e  of i t s  terms and members. Shares committed to a voting t r u s t  must be s u rre n d e re d  to the t r u s t e e  in  exchange f o r  t r u s t  c e r t i f i ­c a t e s ,  while a l l  i n c i d e n t s  of share ownership other than voting r i g h t s  remain with the s h a r e h o l d e r / p a r t i c i p a n t . The Model Act language on the extension o f  voting t r u s t s  has not been adopted, in the b e l i e f  that at the end of the ten year maximum l i f e ,  the p a r t i e s  are capable of forming a new t r u s t .  S e c t i o n  425(b) t o l e r a t e s  other agreements such as pooling agreements and share c l a s s i f i c a t i o n , l e a v i n g  to common law any l i m i t a t i o n s  upon t h e i r  use.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c tio n s7.30 and 7.31 cover the s u b je c t  of voting t r u s t s  and voting agreements among s h a r e h o l d e r s . Their content i s  in  s u b sta n ­t i a l  a cco rd  with ACC S e c tio n  .4 25, except f o r  the p r o v i s i o n
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on extending the p e r i o d  of time fox a voting t r u s t .

S e c t io n  .428 SHAREHOLDERS• PREEMPTIVE RIGHTS
ORIGIN: ACC S e c tio n  .428 i s  p r e d i c a t e d  upon MBCA S e c t io n  26Aand r e p l a c e s /J5 1 0 . 0 5 . 1 2 9 .  E x i s t i n g  Alaska law c o n t a in s  no p r o v i s i o n  comparable to S e c tio n  , 4 2 8 ' s  presumptions as to she. •es or o f f e r i n g s  to which preemptive r i g h t s  are not ex­tended.
SUMMARY OF COVERAGE: Unless l i m i t e d  or denied by p r o v i s i o n so f  the a r t i c l e s ,  ACC S e c tio n  .428 e s t a b l i s h e s  preemptive r i g h t s  in  c e r t a i n  s h a r e h o ld e r s  to a cquir e under f a i r  andre asonable  terms unissued s h a r e s  or c o n v e r t i b l e  s e c u r i t i e s . Preemptive r i g h t s  do not e x i s t  in  h o ld ers  of any c l a s s  of  p r e f e r r e d  s h a r e s ,  nor do common s h are h o ld e r s  have preemptive r i g h t s  to the i s s u a n c e  of n o n c o n v e rtib le  p r e f e r r e d  s h a r e s .I f  a m a j o r i t y  of the share s  approve, preemptive r i g h t s  do not e x i s t  as to s hare s  i s s u e d  to d i r e c t o r s , o f f i c e r s ,  or em­p l o y e e s .  This p r o v i s i o n  i s  intended to f a c i l i t a t e  the im p le ­mentation of q u a l i f i e d  d e f e r r e d  compensation schemes under the I n t e r n a l  Revenue code. S e c t io n  .428 e x p r e s s l y  r e c o g n i z e s  that the a r t i c l e s  are competent to enla rge or dim in ish the scope o f  preemptive r i g h t s .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Se ctio n6.3 0 r e v e r s e s  the s t a t u t o r y  presumption on preemptive r i g h t s .  Under ACC S e ctio n  .428 such r i g h t s  e x i s t  unle ss  l i m i t e d  or e x t in g u is h e d  in the a r t i c l e s .  Under RMBCA S e c t io n  6 . 3 0 ( a ) ,  such r i g h t s  do not e x i s t  u n le ss  a f f i r m a t i v e l y  p ro v id e d  in  the a r t i c l e s .  Assuming the presence of such r i g h t s ,  the balance of RMBCA Se ctio n  6.3 0  i s  in  accord  with the p r o v i s i o n s  c f  ACC S e c t io n  .428.

S e c t io n  .430 BOOKS AND RECORDS
ORIGIN: ACC S e c t io n  .430 i s  based upon S e c tio n  52 of theMBCA and AS 1 0 . 0 5 . 2 3 7  to .249.S e c t io n  . 4 3 0 ( d ) co n tin u es  the content of AS 1 0 . 0 5 . 2 3 7  with added p r o v i s i o n s  f o r  minutes of meetings of board com­m it t e e s  and f o r  e l e c t r o n i c  p r o c e s s i n g . S e c t io n  .4 3 0 (b )  con­t in u e s  the p o l i c y  of AS 1 0 . 0 5 . 2 3 7 ( b ), but has e l i m i n a t e d  the d u r a t i o n a l  and numerical q u a l i f i c a t i o n s  of AS 1 0 . 0 5 . 2 4 0 .  S e c t io n  . 4 3 0 ( c )  co ntin ues the p o l i c i e s  of AS 1 0 . 0 5 . 2 4 3 ,  with the m o d i f i c a t i o n  of imposing a minimum l i a b i l i t y  o f  $5000. S e c t io n  .4 3 0 (d ) has m o difie d AS 1 0 .0 5 . 2 4 6  in  view o f  the standin g requirements e l i m i n a t e d  under S e c t i o n  . 4 3 0 ( b ) .  S e c ­tio n  . 4 3 0 ( e )  adopts without change the content of AS 10.0 5.2 49  re g a r d in g  the r i g h t  to demand a copy of the most re ce n t f i n a n c i a l  s t a t e m e n t .
SUMMARY OF.COVERAGE: ACC S e c t io n  .4 3 0 ( a )  c r e a t e s  the o b l i g a ­tio n  f o r  any c o r p o r a t i o n  o r g an ize d  under t h i s  Chapter to keep
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s p e c i f i e d  books and re c o r d s  of account, minutes of proceed­i n g s ,  and a r e c o r d  c o n ta in in g  the names and addresse s of a l l  s h a r e h o l d e r s  and the number and c l a s s  of s hare s held by each. This s u b s e c t io n  f a c i l i t a t e s  the c o l l e c t i o n  and keeping of s :h data by e l e c t r o n i c  p r o c e s s in g  so long as such data can be reduced to w r i t i n g .Su b se ctio n  .4 3 0 (b )  c r e a t e s  the r i g h t  of I n s p e c t i o n  and v e s ts  that r i g h t  in  any s h a re h o ld e r  and the Department of Commerce and Economic Development. The s h a re hold er must make w r i t t e n  demand and s t a t e  the p u r p o s e i s ) f o r  which I n s p e c t i o n  i s  demanded. The I n s p e c t i o n  may be made in person or by agent or a t t o r n e y ,  and at a reasonable  time and f o r  a proper p u r p o s e .Su b se ction  . 4 3 0 ( c )  c r e a t e s  perso nal l i a b i l i t y  in anyo f f i c e r  or agent who denies a r i g h t  o f  i n s p e c t i o n  which the s h a r e h o l d e r  can e s t a b l i s h  was p r o p e r l y  demanded, with c e r t a i n  a f f i r m a t i v e  defenses a v a i l a b l e  to defeat t h i s  l i a b i l i t y .Su b se ction  .4 3 0 (d )  a f f i r m s  the power of a competentco urt  to en force a r i g h t  of i n s p e c t i o n  p r o p e r l y  demanded.Su b se ction  . 430(e) g i y e s  the s h are h o ld e r  a r i g h t  tor e c e i v e ,  upon w ritte n  r e q u e s t ,  a copy of the c o r p o r a t i o n ' s most re ce n t f i n a n c i a l  state m e n t.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section7.20 r e q u i r e s  that the c o r p o r a t io n  maintain and make a v a i l ­able f o r  i n s p e c t i o n  a l i s t  of the names and addresse s of i t s  s h a r e h o l d e r s . RMBCA S e c t io n  16.01 r e q u i r e s  the keeping of books, r e c o r d s  of account and minutes of the pro ceedin gs of a l l  s h a r e h o l d e r , board and board committee meetings. RMBCA S e c t io n  16.02 c r e a t e s  a r i g h t  of i n s p e c t i o n  in  share h o ld e r s  a s s e r t i n g  a proper purpose to in s p e c t  reasonably r e l a t e d  p o r t i o n s  of the S e c t io n  16.01 m a t e r i a l s .  RMBCA S e ctio n  16.04 d e t a i l s  the c irc um stances under which a court may order observance o f  the S e c tio n  16.03 i n s p e c t i o n  r i g h t s .  In t o t a l ,  these p r o v i s i o n s  accord  with those of ACC Sectio n .430, except that they do not e x p r e s s l y  allow f o r  c i v i l  l i a b i l i t y  on the p a r t  of the o f f i c e r  or agent who w i l f u l l y  f r u s t r a t e s  what are l a t e r  determined to have been v a l i d  a s s e r t i o n s  by s h a r e h o l d e r s  of I n s p e c t i o n  r i g h t s .

S e c t i o n  .433 ANNUAL REPORT TO SHAREHOLDERS: CONTENT; FINANCIALSTATEMENT ON REQUEST
ORIGIN: ACC S e c t io n  .433 i s  new and without precedent inAlaska law. I t  i s  adapted from S e c t i o n s  1501 and 2000 of theGCL. GCL S e c t io n  1501(g) on atto r n e y  fees and c o s t s  wasom itted from S e c t i o n  .433.
SUMMARY OF COVERAGE: ACC S e c t io n  .433 e s t a b l i s h e s  the o b l i ­g a t io n  o f  the board to send an annual re p o rt  to s h are h o ld e r s  w ith in  180 days a f t e r  the c l o s e  of the f i s c a l  y e a r .  Ther e p o r t  must co ntain  a balance sheet and an Income statementp re p a r e d  a cco rd in g  to g e n e r a l l y  accepted accounting p r i n c i ­p l e s .  The r e p o r t  need not be prepared by independent a c -
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c o u n t a n t s , but i f  so prepared  i t  must be c e r t i f i e d  by the independent accountant.I f  the c o r p o r a t i o n  has fewer than 100 s h a r e h o ld e r s  the a r t i c l e s  are competent to waive the o b l i g a t i o n  to pro vid e an annual r e p o r t .I f  the c o r p o r a t i o n  has more than 100 s h a r e h o ld e r s  the content of the annual r e p o r t  i s  expanded to in c lu d e  a b r i e f  d e s c r i p t i o n  of a l l  " I n s i d e r  t r a n s a c t i o n s " ( t r a n s a c t i o n s , other than cr ' e n s a t i o n , i n  which the c o r p o r a t i o n  has engaged with one o f *.,s o f f i c e r s ,  d i r e c t o r s , or a c o n t r o l l i n g  s h a r e ­h o l d e r ) i n v o l v i n g  an amount i n  ex cess  of $ 4 0 ,0 00 .  Co rpora­t io n s  r e p o r t i n g  under S e c t io n  12 o f  the Fed e ra l  S e c u r i t i e s  and Exchange A c t ,  and those r e p o r t i n g  under S e c t io n s  7 ( c ) ,  8 ( c ) ,  and 28 of the Alaska Native Claims Settlement Act are exempted from ACC S e c tio n  .4 3 3 ( b )  on the grounds that t h e i r  f e d e r a l  r e p o r t i n g  o b l i g a t i o n s  cover these important item s.S e c tio n  . 4 3 3 ( c )  p erm its  s h a r e h o ld e r s  holding at l e a s t  3%o f the outstandin g sh a re s  of any c l a s s  to make w ritte n  r e ­quests f o r  p e r i o d i c  income s t a t e m e n t s .
Section .433(f) establishes the penal consequences ofany f a i l u r e ,  r e f u s a l ,  or n e g le c t  to make or dis seminate ther e p o r t s  and statements r e q u i r e d  by t h i s  s e c t i o n ,  and a ls o  p r o v id e s  that a competent court may s p e c i f i c a l l y  en force these r i g h t s .S e c t io n  .4 3 3 ( g )  makes t h i s  s e c t i o n  a p p l i c a b l e  to fo re ig n  c o r p o r a t i o n s  with p r i n c i p a l  e x e c u tiv e  o f f i c e s  in  or meetings h e ld  in A las k a.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Se ctio n16.20 fo llo w s  the C a lif o r n ia / A C C  example and imposes an an­nual r e p o r t i n g  o b l i g a t i o n  upon c o r p o r a t i o n s . I t  does not co ntain any exemption f o r  small c o r p o r a t i o n s  and the comment (16-20) makes i t  c l e a r  that i t  w i l l  have ". . . i t s  p r i n c i p a limpact on s m a l l ,  c l o s e l y  h e ld  c o r p o r a t i o n s . . . . "  Corpora­t io n s  which r e p o rt  under f e d e r a l  law would not be exempt f r  the RMBCA S e c tio n  16.20 o b l i g a t i o n . Thus Native Co rpo ratio ns would face the d u p l i c a t i v e  burden of r e p o r t i n g .RMBCA S e c t io n  16.21 requires that some of the " i n s i d e r  t r a n s a c t i o n s "  addressed in ACC S e c t i o n  .4 3 3 ( b )  be r e p o rt e d  to s h a r e h o l d e r s . In  g e n e r a l ,  i t  does not r e q u i r e  d i s c l o s u r e  of major t r a n s a c t i o n s  with d i r e c t o r s , o f f i c e r s  or c o n t r o l l i n g  s h a r e h o l d e r s . Yet i t  would r e q u i r e  s p e c i a l  r e p o r t s  of every i n s t a n c e  of advances or i n d e m n i f i c a t i o n . ACC S e c tio n. 4 3 3 ( b ) ( 2 )  r e q u i r e s  t h i s  only i f  the i n s t a n c e s  aggregate more than $10,000 to an i n d i v i d u a l  o f f i c e r  or d i r e c t o r  during the f i s c a l  y e a r .The RMBCA does not guarantee a c c e s s  on the p a rt  ofs h a r e h o ld e r s  holdin g at l e a s t  5% of the outstanding s h a re s  to q u a r t e r l y  f i n a n c i a l  s t a t e m e n t s . Nor does i t  co ntain  any express  s a n c t io n  f o r  d e f ian c e  o f  the r e p o r t i n g  o b l i g a t i o n s  i t  does impose. This l a s t  point r e v e a l s  a d i s t i n c t i o n  between the a t t i t u d e s  of the framers of the two s t a t u t e s .  The Alaska Code R e v is io n  Commission f e l t  that i t  i s  unwise f o r  a s t a t u t eto c r e a t e  any p o s i t i v e  o b l i g a t i o n  and then f a i l  to s p e l l  outthe consequences of a r e f u s a l  on the p a r t  of a f f e c t e d  persons
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demand upon the ou tstanding s h a r e s .S e c tio n  .4 3 5 (h )  enables a c o r p o r a t io n  or the a c t u a l  defendants to move the court  at any time before f i n a l  j u d g ­ment to r e q u i r e  the p l a i n t i f f s  to give s e c u r i t y  fo r  the reasonable  expenses, i n c l u d i n g  a t t o r n e y  f e e s ,  that may be i n c u r r e d  by the p e t i t i o n e r s . The amount of s e c u r i t y  s h a l l  be determined by the court i n  i t s  d i s c r e t i o n , except that i f  the p l a i n t i f f  s h a r e h o l d e r ( s ) hold 5% or more of any c l a s s  of ou tstanding share s or voting t r u s t  c e r t i f i c a t e s  r e p r e s e n t i n g  s h a r e s ,  there s h a l l  be no s e c u r i t y  f o r  expenses re q u ire m e n t.S ectio n . 4 3 5 ( 1 )  f o r b i d s  any form of "out of court s e t t l e m e n t " of a d e r i v a t i v e  a c t i o n  without court a p prova l.S e ctio n  . 4 3 5 ( j )  p r o v i d e s  that any re c o v e r y  should be accounted f o r  to the c o r p o r a t i o n , however, the court  may award the p r e v a i l i n g  p a r t y  re as o n a b le  expenses, i n c l u d i n g  a tt o r n e y  f e e s .
COMPARISON WITH THE FINAL DRAFT OF THF. RMBCA: RMBCA S e c tio n7.40 accords with the Commission•s recommendation that de­mands upon s h a r e h o l d e r l be e l i m i n a t e d . However, RMBCA S e c ­ti o n  7.40 a ls o  would e l i m i n a t e  the s e c u r i t y  f o r  expenses p ro v id e d  by ACC S e c t io n  . 4 3 5 ( h ) .  F i n a l l y ,  the o f f i c i a l  com­ment to RMBCA S e c t io n  7.40 ( 7 - 8 5 )  make i t  c l e a r  that i t  takes no p o s i t i o n  on the question of the power of independent d i r e c t o r s  to seek d i s m i s s a l  of the d e r i v a t i v e  a c t i o n  on the ground t h a t ,  in  t h e i r  c o l l e c t i v e  b u s in e s s  judgment, i t  i s  not in the best i n t e r e s t s  of the c o r p o r a t i o n. Such m atters are r e s o l v e d  by ACC S e c t io n  .435.

S e c tio n  .438 L I A B I L I T Y  OF SHAREHOLDERS AND SUBSCRIBERS
ORIGIN: ACC S e c t io n  .438 i s  p r e d i c a t e d  upon MBCA S e c t io n  25and /IS 1 0 . 0 5 . 1 2 5 .
SUMMARY OF COVERAGE: ACC S e c t io n  .438 e s t a b l i s h e s  the b a s i cp r o p o s i t i o n  of l i m i t e d  l i a b i l i t y  of s h a r e h o l d e r s , except f o r  t h e i r  l i a b i l i t y  to pay the f u l l  c o n s i d e r a t i o n  f o r  the share s which runs to d esign ated c l a s s e s  of s u c c e s s o r s  in  i n t e r e s t .
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA S e c t io n6 .2 2  i s  f u n c t i o n a l l y  i d e n t i c a l  to ACC S e c t io n  .438 except that i t  does not c l a r i f y  the n o r - 1i a b i l i t y  of e x e c u t o r s ,  a d m i n i s t r a t o r s , c o n s e r v a t o r s , guai . i a n s ,  t r u s t e e s ,  a s s i g n e e s  f o r  the b e n e f i t  of c r e d i t o r s , r e c e i v e r s  or p le d g e e s .




