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sec. 433 has followed an innovation made by che Scace of 
C a l i fo rn ia  vhich requ ires  chac cr.e bcarc sf .a il  cause an 
annual reporc co be ser.c co a i l  shareholders i r r e s p e c t iv e  of 
che ir  vocir.g r ig h cs .  The nacure ar.c degree of d isc lo su re  
w i l l  vary according co che number oi shareholders c f  record, 
and whecher or noc che corporacion is  suoiecc co che 
reporcir.g p rovisions of che fede ra l  S ecu r i t ie s  and Exchange 
Acc oi 1934 or  che Alaska h'aciva Claims Settlement Acc.

Sec. 433(a) e scab i ishes  che bas ic  obligacion of  che board co 
cause an annual reporc co be .enc cc shareholders noc lacer  
chan 180 days a fc e r  che cior o i  che f i s c a l  year o r .  che 
dace on vhich che nocice of che annual meeting i s  che nexc 
f i s c a l  yeer is  given, whichever dace is  f i r s c .  (See AS
iO.C6.4lO) I f  che corporacicn has fever chan 100 holders  of 
record of a i l  ic s  snares (as determined by che machinery 
escablished in ACC sec.  408) , ics  a rc ic le s  of incorporat ion  
are compecenc co waive che requireaencs of sec. *33. For 
a l l  ochers cha Informacion required  i s  aandacory. A 
p rovision  in  che a r c i c l e s ,  che bylaws or e x t r i n s ic  concracc 
vhich acceapc co l i o i c  o r  surrender che provisions of  sec. 
433 would be concrary co che public  policy  enshrined in  chis 
seccion and a n u l l  icy .

The i r re d u c ib le  ccncenc of che annual reporc sh a l l  be a 
balance sheec 23 of Che end of che j u s t  concluded f i s c a l  
year accompanied by an incone scaceaenc ar.d scaceaenc of 
changes in  che f i s c a l  posic ion of Che corporacion during 
Chac f i s c a l  year .  I f  che corporacion has 100 or core 
shareholders o f -rec o rd  (as decerained under ACC sec. 408). 
sec .  433(b) subscanc ia l ly  expands che concenc of che annual 
reporc .  In gen e ra l ,  cransaccions involving che corporacion 
and lnceresced d irec co rs  or o f f i c e r s  o f  che encicy, ics  
pareac or su b s id ia ry ,  muse be described in d ec a i l  unless 
subticced for  approval by che shareholders (ACC sec. 990(e)) 
pursuanc co sec. 478. Any indemniiicacion or advances 
aggregacing more chan 510,000 paid during che f i s c a l  year co 
any o f f ic e r  o r  d irec co r  c f  che corpcraeicn pursuanc co ACC 
sec.  488, and noc approved by che sharenolders under (d) of 
chac seccion. muse a lso  be described wich p a r c ic u la r i c y . 
There are cwo exempcions co che sec. 433(b) reporcir.g 
requiremencs each . 'u sc i f ied  on che cheory chac subscanc ia l ly  
s im i la r  informacion i s  being e l ic i c e d  b y 'fe d e ra l ly  imposed 
requiremencs. The exempcions are extended in favor of 
corp ’r a d o n s  repo r t ing  under Seccion 13 of che fed e ra l  
S ecu r i t ie s  Exchange Acc ana fo r  these r e c f t i n g  under Sec.
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7(c) ,  3 (c) ,  and 23 of che Alaska Native Claims Settlement 
Acc.

Sec. 433(c) pera ics  a shareholder or  shareholders holding ac 
lease 51 of che oucscanding shares o i  any c lass  co make 
vriccen jequescs cor period ic  income scacenencs and obliges 
che corporacion co fu rn ish  such informacion.

In every lnscance in  uhich a f in a n c ia l  or income scacemenc 
i s  Co be prepared and e icher  senc or made av a i la b le  upon che 
requesc of a shareholder, such scacemenc muse b' accompanied 
e icher  vich che reporc thereon of indeper.denc accouncar.cs, 
or a c e rc i f ic a c e  on che pare of an auchorized o f f i c e r  of che 
corporacicn chac such scacemenc vere prepared ulchoue audic 
from che books and records of che corporacion.

..ac. 433(f) e scab iishes  che penal consequences c f  any 
r .iglecc, f a i l u r e  o r  re fu sa l  co cause co be prepared or 
di gem inate che reoorcs and scacemenc requ ired  by chis 
se c i .o n .  In addicion co chis penalcy, vhich sh a l l  be paid 
co c h ■> shareholder or shareholders making che requesc, che 
courc: are d irecced  co enforce che du tie s  o f  sec. 433 wich 
s p f lc i . i c i ty .

F in a l ly ,  sec. 433(g) d ireccs chac chis seccion ap p l ie s  co 
a l l  doaescic corporations and .iso co any foreign 
corporacions having cheir  p r in c ip a l  execucive o f f ic e  in 
Alaska or cuscomanly  holding meecings of ic s  board in 
Alaska.

CHANGE IN FORMER ALASKA LAV): ACC sec. 433 is  cev and
wicnouc preceaenc in A.asxa lav. Ic is  adapced frcm Seccion 
1501 and 2000 of  che CCL. CCL Seccion 1501(g) on accomey 
fees and coses, uas omicced from sec. 133.

O ff ic ia l  Corcer.c co ACC Seccior. 10. 06.435 .

SHAREHOLDER'S DERIVATIVE ACTION.

SCOPE: Wich che ene cmenc of  ACC sec. <35 Alaska, for  che
t i r s c  cime, sub jec ts  shareholders '  derivacive accion co 
scacucory regu lac icn .  Sec. 435 regulaces che scandir.g of 
sharehoicers , che exhauscion of incracorporace remedies, 
securl y for  expenses of che corporacicn or  re a l  defendancs 
abandc menc, d iscon tinuance . or secclecenc of any such 
action  ana che circumstances in vhich a p reva i l ing  p l a in c i f f
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nay recover expenses ( includ ing  acccrr.ey fees) ir. add ic ier, 
co che danages which are co be paid co che corporacicn

Sec. 435(a) e scab i ishes  a iiciiced deoarcura cron vnac is  
oeherwise a concenporaneous share ownership scanding 
requirenenc. I f  a'r.on-concenporar.aous shareholder car. 
escab l ish  che sa c is fa c c io n  of  che superio r  courc chac che 
c r i c e r i a  enuceraced in  4 : .  435(b) (1 )-(5 )  are s a c isc le d ,  cr.e 
scacuce ecpowers che courc co granc scar.dir.g co such a 
p i a in c i f f .  Subseccion (b)(3) should prove sufficie r.c  co 
insure chac chis elaxacion does r.oc work co she acvancage 
of an ind iv idua l  wno d es i re s  co "buy a lawsuic."

Sec. Cc)-(g) address quascicns c f  exhauscisn of 
incracorporace rened ies .  The ACC envisions a demand uocn 
che board o i  d irecco rs  unless  che licigaccr.g sharer.older can 
neec che scacucory c r i c e r i a  fo r  excuse. Furcher, even wr.er. 
denand i s  excused, d irecco rs  who ara uncamced by d ircec  or 
in d ire cc  ir.volvenenc wich che a l leged  wrong ire  given 
scanding co rove ror  d i s n i s s a i  o i  che accion on che ground 
chac in  che ir  indepencenc. in fe r r e d ,  ar.d gcod faich  business 
Judgienc Che corporace incerescs  would r.oc be served by
l ic ig a e io n .  The burdens of a l leg a c icn  and proof wich
respecc co che oaccer o f  an i n i c i a l  excuse and che 
subsequenc mocion fo r  d i s a i s s a l  are ceca i led  in che scacuce 
along wich che ob ligacion  c f  che reviewing courc.

I t  w i l l  be noced chac sec. 435 does noc recu ire  chac che 
l ic ig a e io n  shareholder  cake a dtaand upon che oucscanding 
shares under any circumscances. Vhile che f a i l u re  co cake
sucn a decand i s  noc ground for  d ism issa l ,  che face chac a
majoricy of che oucscanding shares has been voced by chosa 
who are  neicher d i rec c ly  nor in d ire cc ly  icp licaced  in  che 
a l leged  wrong in  an e f fo rc  co rac ify  Ic cay be considered by 
che courc in fashioning an approprlace remedy.

Cne of  che cosc d i f f i c u l :  policy  queseicr.s respecting  
derivacive accions is  co balance :he in ic ia c iv e  vncch oughc 
co be le fc  wich a d isg ru m le d  shareholder  againsc respecc 
for  che norm chac corporace governance decisions are 
normally cocnicced :o che board of d irec co rs .  The 
accoemodacion worked ouc ir. ACC sec. 435(c) ( f)  evolved from 
che i e g i s i a c u r e 1s approval oc cwo recenc dec is ions: 2anaca
Coro. v .  M j i d Q n j d o .  . 3 0  a . 2d 779 (S.Ct. Tel. ’98!!; ana.
3arr v. .a c k r .a ~ ~ 3  S.Y.2d 329 N .i .2d  !30 ( 1976).

. • . . . .
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The i n i c i a l  ro le  of che board cf  d i re c to rs :  Sec. 435(e)
begins with che p rec ise  chac ic  is  a preccndicior. co 
inscicueing che cause of accion oreacec ;y  sec. -35(a) cnac 
a snarenolcer  wich scanding uncer -35(b) has cade a formal 
decand upon che board co secure such accion as o la in c i f f  
d e s i re s .  However. unlike chose ju r i s d ic t io n s  which impose 
chis preconaicion wichouc q u a l i f ica c io n .  che ACC follows che 
view chac i f  such an e f f o r t  would involve a fuc i le  acc che 
demand should be excusea and che sharer.older permtcced co 
tnaugurace cr.e accion. Sec. 4 35 (c) provides an inc lus ive  
d e f in i t io n  of " f u t i l i t y . "  excuse is  escaoiished upon proof 
chac a majoricy of che d ireccors are imclioaced in', or under 
che d i r e c t  or in d i r e c t  contro l  oi chose who are implicated 
in ,  che in ju ry  co che corporacion.

Sec. 4 35 (d) escab iishes  procedures co ensure cocoliar.ce wich 
che subscancive provisions o i  sec. 435(c). The cccplair .e 
muse scace wich p a r t i c u l a r i t y  cr.e fac ts  e s ta b l ish in g  che 
scacucory grounds for  excuse. I f  che complaint is  well pled 
che defendants cay concroverc che faccual a l iegac ions  in a 
mocion co dismiss for  f a i l u re  co make a demand upon che 
board. Sec. 435(d) places che burden of e s ta b l i sh in g  fac ts  
su f f ic ie n c  co meec che 435(c) c r i c e r i a  for excuse upon che 
p la in c i f f - s h a r e h o ld e r .

The c r i a l  courc should be wary chac ac chis early  3tage ic  
is  examining che r e la t io n sh ip  of che irormbenc d irecco rs  co 
che in ju ry  a l leged  in che complainc co determine whecher che 
dec is ion  co l i t i g a t e  ought c o ' l i e  wich the majoricy of che 
board. Ic should noc use chis i n i c i a l  quescion as ehe 
occasion co cry che shareho lder 's  der iva t ive  conolalnc on 
ic s  n e n c s .  A f a i r l y  obvious instance oi excuse under che 
cerms of sec. 435\c) and sec .  -35(d) wcuid involve 
p a r t i c u la r ly  a l leg -e io n s  and proof chac a majoricy of 
incunbene d irecco rs  were che alleged cu lo r ic s  In breaching 
che ir  cucy cf care or loyaley co E.-.e corpcracior..

3arr .  v. 'Jackman, eonfrcr.ced che quescicr. o i  excuse in a 
more suocie s e t t in g .  The complainc acmicced chac p l a i n t i f f  
had noc made a demand upon che board buc claimed excuse on 
che theory chac . while che majority  of d ireccors  had r.o 
f in a n c ia l  inceresc  in  che questioned t ran sa c t io n ,  chev were 
gu i l ty  c f  a breacn of che ir  ducy of care bv ac t iv e ly  
acquiescing in chose cransaccions. The :.'ew York Court oi 
Appeals declared;
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The bas ic  quescion i s  whecher from che p a rc io u la r
circumscances of che l i a b i l i c y  charged ic  may be
in fe r red  chac che making of such a cemana wouid indeed
by r u e i l e .  Thus, ic  i s  u e i l  e scao iishec  chac a cemar.d
w il l  be excused where che a l leged  urongooers concrcl or
comprise a majoricy of  che d irec co rs .  . . . and. while
ju s c i f i c a c io n  for  f a i l u re  co give c i r e c c r r s  r.ocice
p r io r  co che insc icucion  of derivac ive  accion i s  noc
aucomacically co be found in  bare a l l e g a c u n s  which
merely sec forch prima fac ie  personal l i a b i l i c y  of
d irecco rs  wichcuc sp e l l in g  ouc some d e c a i i .  such
Ju sc i f ic a c io n  nay be found when che claim o i l i a b i l i c y
i s  cased on formal accion of che beard in  which che Z '
ind iv idua l d ireccors  were parcicipar .es .  I

Ic i s  noc s u e f ic ie n c , however, merely Co name a
aa joricy  o i  che d irecco rs  as parc ies  defer.canc wich
conclusory a llegac ions  of wrongdoing or ccr.crol by
wrongdoers. This pleading would only beg che quescion
of accual f u c i l i c y  and ignore che p a rc ic u la r ic y
requirenenc of che scacuce. The complainc here does
more chan simply name che ind iv idual  boarc members as
defendants. . . . Accing o f f i c i a l l y ,  che board, qua
board, is  claimed co have parc ic ipaced or  acquiesced in  *■
asserced ly  wrongful c ransacc ions . . . .  t

(A) derivacive sh a reho lder 's  complainc may, in  a 
p a r d c u l a r  case , wichscand a mocion co dismiss for  
f a i l u re  co make a demand upon che board, even chough a 
majoricy of che board are noc in d iv id u a l ly  charged wich 
fraud or  s e l f - d e a l in g .  P a rc ic u la r  a l le g a t io n s  of 
formal board p a r t i c ip a t io n  in and approval of accive 
wrongdoing may, as here ,  su f f i c e  co defeac a mocion co 
dismiss.

Yec anocher inscance of recognized f u d l i c y  3?pears co be a 
board evenly divided becween impiicaced and r.cr.imultcacad 
Yec anocher iscance of recognized f u d l i c y  appears co be a 
board evenly divided becween impiicaced ar.c nor.imp l iczced  
d irecco rs  so chac a quorum of d is in c r re sce d  d irec co rs  could 
noc be formed co acc cor che board.

I f  demand is  noc excused: Sec. 135(a) escab iishes  chac in 
any case in which a demand upon cr.e board i s  requ ired  by 
sec. 135(e) a dec is ion  by che board consonanc wich che 
ind iv idua l d i r e c c o r 's  ducies o i  care and loya l ly  co che 
corporacicn chac, in che ir  business jucgmenc. such

£
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l i .c i3 aci.0r. vould noc be in che besc ir.ceresc of che 
corporacion ceminacea che righc creacec by sec. i3 5 (a ) .  In 
2aoaca Maiocr.acc. che Supreme Courc or belawar- 
recogmoea cnac 12  demand vas cade upon che board, and che 
nonimplicaced majority  concluded chac che besc incerescs  of 
Che corporacion vere noc served by che l i r ig a c .o n ,  cheir  
dec is ion  was co be respecced by ciie ccurc. "A stockholder 
cannoc be peraicced co invade che d isc re t io n a ry  f i e l d  
connicted co che Judgment of che d ireccors and sue in  che 
co rporac ion 's  behalf  vhen che managing body r e f u s e s . ” <30 
A.2d ac 7o3. Moce che major q u a l i f ica c io n  chac che 
d i rec co rs '  decision noc ca l ic ig a ce  ausc be consiscenc vich  
observance of che ir  ducies of loyalcy ar.d care.

In exe rc is ing  che ir  judgaenc d ireccors  are peraicced co cake 
a "business view." 3 phrase intended co preclude any nocicr. 
char chey are resc ricced  co evaluacinz cr.e legal a e r i e  of 
che sh a reho lder 's  c l a io .  i t  s proper for  che d irecco rs  co 
cake inco accounc such aaccers as che c 'c e n c i a l  harm co che 
corporacion. che nora le  of ics  noniaplicaced nanagenenc, ic s  
public iaage ,  che cosc in cice and creasure .  and any 
Jeopardy co ics  erode secrecs or ocher conf idenc ia l  daca 
uhich mghc be cocpronised in  che course of  l i c ig a e io n .
These fac to rs  a r i  co be weighed againsc che b e n e f i t  co Che 
corporacion of a successful prosetucicn  of  che accion. The 
burden vouid be upon che shareholder c p detnonsrrace chac Che 
board 's  dec is ion  vas "wrongful."

i t  should be red chac a shareholder vho made a demand upon 
che board i s  noc th e re a f te r  precluded from o ffe r in g  evidence 
chac any or a l l  of che d ireccors  who have decided chac 
l ic ig a e io n  noc go forward are inp licaced . d i r e c t ly  or  
i n d i r e c t ly ,  in  che wrong of which complainc i s  made. The 
face chac demand upon che board was made i s  r.oc co be caken 
as an admission chac che majoricy of che d irecco rs  o r  any of 
them are noc impiicaced in  or under che d i r e c t  or i n d i r e c t  
concrol of chose who are impiicaced in che in ju ry  co che 
corporacion. Further evidence chac che dec is ion  vas caken 
under circumscances incompatible wich che ducies o f  care and 
loyalcy c e d  co che corporacion by ind iv idual  d irecco rs  may 
be o ffered  co demonsci.ee chac che ir  decision vas caineed 
and should be ignored and che accion allowed co proceed. 
Seasonaole discovery should be peraicced in  order co 
escab lish  che presence or absence of such faces .

Subsequent e r - i r c s  by board members cc dismiss che accion:
If  che i n i t i a l  cemand upon che board has been .excused, or
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che shareholder  i s  able co prove chac che receczendacion by 
a board upon uhich demand has been aade should be ignored as 
cainced. sec .  4 15(f) addresses che subsequenc ir.cervep.cicn 
by a l leg e d ly  d is ince re sced  d irec co rs  a s se rcm g  chac, in 
c he ir  good f a lc h ,  indepenoenc and informed business 
judgment, che accion should be discussed as in im ica l  uo che 
besc incerescs  of  che corporac ion .  Again, chis p rov is ion  
comporcs v ich  Che dec is ion  of  che Supreme Courc of Delaware 
in  Zapata. Concrar7  co cases such as Maldonado v. Flvnn,
485 c . bupp. 274 (S.D. N.Y. 1980), such an expression or 
opinion in  a aocion co dism iss i s  noc fa c a l  co che 
derivac ive  accion . Sec. 435(f)  places che burden of  
escablishir .g  good fa ic h ,  independence and in fom ec  business 
judgment upon che p e t i t i o n e r s .  Assuming chac chis burden is  
i e c ,  che scacuce d irec cs  che c r i a i  courc co make an 
independenc assessnenc.

In che course of e x e rc is in g  ic s  own judgment che courc i s  
auchorized co cons ider  noc only che economic, psychological 
and coopectcive i n c c  scs o f  che corporacion ar.d ics  
personnel buc a lso  th» 'u b l i c  policy  is su es  implicated  in  
che a l leged  wrongful ccuoucc. Seen in  chis broader 
perspecc ive,  i t  would be p roper  for  che c r i a l  courc co deny 
che aocion co d i s o i s s  upon grounds chac, while  ic  d id  noc 
consider  che expression  of business  judzaenc ca be in  e r r o r  
o r  incooplece,  ic  was oucweighed by pub lic  policy 
co n s id e rac io n s .

Sec. 435(g) a l ig n s  Alaska wich Mew York and C a l i fo rn ia  in 
omiccing che requiremenc chac a shareholder  oake demand upon 
che oucscanding shares  as pare of an exhauscion er 'forc. 
Mocwithscanding, sec.  435(g) does noc ignore che face  chac a 
d is in ce re sce d  o a jo r lc y  of che oucscanding shares may have 
aceempced co fo rg ive  che wrong of which cooplainc i s  made 
v ia  r a c i f i c a c io n .  The c r i a l  courc is  auchorized co lake 
such a face inco accounc in  framing any order  for  r e l i e f  co 
which ic  deems che corporacion i s  e n t i t l e d .

Sec. 435(h) covers che maccer o f  se cu r i ty  fo r  expenses of 
che corporacion ar.d/or che a c tu a l  defendar.es. Iz che 
p l a i n c i f f  sh a reh o ld er (s )  hold f ive  percenc o r  more o i  ar.v 
c la s s  of oucscanding shares of che corporacion or vocing 
crusc c e r c i f i c a c e  rep resen t ing  such shares ,  chere s h a l l  be 
no s e c u r i ty  fo r  expenses requiremenc. i f  noc, e i t h e r  che 
corporacion or che a c tu a l  defendants are perm itted  cc move 
che court ac any e lse  before f i n a l  juagmenc co requ ire  cr.e 
p l a i n t i f f ( s )  co 3 ive s e c u r i ty  fo r  ere reasonable expenses,
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including che fees of choir aecomevs, chac may be incurred 
by che pec ic io n e rs .  The anounc of such secure.:*/ s n a i l  be 
decem ined by che courc vnich nay, ehe rea ica r ,  r s i s e  or 
lower ic  upon a showing chac ic  had become macecuace or 
excessive.  Vihecher che pecic ioners sh a l l  have recourse co 
such securicy  s h a l l  depend upon che judgnenc of che courc.

Noce chac i f  several  p l a in c i i f s  aggregace che ir  shares in  
order  co meec che f ive  percenc requirenenc. ic  is  a 
su f f i c ie n c  comoliance wich sec. 135(b) i f  any one of  chem 
neecs che requiremenc of concemporaneous share ownership. 
Furcher. i f  a shareholder increases h is  nec holdings ir. 
o rder  ca meec che l iv e  percenc requirement*., chere i s  no 
offense ca sec. -35(b) i f  sny of h is  shares were .-.eld so as 
co meec che requiremenc of ooncenooraneous ownership.

Sec. 135(1) forb ids any form of "ouc-of-courc secclecenc" of 
a der ivac ive  accion commenced uncer chis chapcer. Such 
accions s i ,a i l  noc be d isconcinued. abandoned, cccp ro r ised ,  
or s e e d e d  viehouc courc approval, '.."hen presenced wich such 
a proposa l ,  ic  s h a l l  be wichin che d isc rec ion  c f  che courc 
co req u ire  chac nocice be given co a l l  affecced shareholders  
inv ic ing  chem co assume che prosecucion of che accion.

Sec. 135(j)  governs ehe face of any recovery. Since che 
accion was prosecuced upon che cheory chac ic  was che 
corporacion, and noc che p l a in c i f f  sh a re h o ld e r ( s ) vhich was 
in ju re d ,  any recovery should be accounceo fo r  co Che 
corporacion. However, che courc is  cocoecenc co award cha 
p re v a i l in g  p l a in c i f f ( a )  reasonable expenses, including 
aceomey fee s ,  designed co make chem whole for  che ir  ouc o f  
pockec expenses.

CHANCE 1:1 FORMER ALASKA LAW: Sec. 133 is  new and wichouc
scacucory preceoerc m  Alaska. P rio r  cc ic s  adopcicn che 
subjecc was reguiaced by che Supreme Courc's adopcion of 
Rule 2 3 . I of che Federal Rules of C iv il  Procedure.
Subseccion (a) i i  caken in  modified form fron Seccion 625(a) 
c f  che :rV3CL. Subseccion (b) i s  caken from Seccion 
300(b) ( !)  of che CCL. Subseccions ( c ) ( i )  represenc o r ig in a l  
work by che Alaska Cade Revision Commission. Noce chac 
subseccion (g) changes former Alaska praccice  by ei im inacing 
che necessicv  of a demand upon shareholders under a ’ I 
circumscances. Subseccion ( h ) , re lac ing  co s e c u r i o  cor 
expenses, is  caken from Seccion of che M3CA. S uj.au . .ions 
(I)  and ( i )  are oredicaced uoon Seccion o26(d) and (e) of 
che NYSCL.
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O f f ic ia l  Ccmmenc co ACC Seccion I0 .0 6 .4 j8 .

LIABILITY OF SHAREHOLDERS AND SUBSCRIBERS.

SCOPE: Sec. 438 e scab i ishes  che bas ic  p roposit ion  or  che
i i a ic e d  l i a b i l i c y  jif  .sh. reh o ld e rs .  Exceptions co che 
l i a b i l i c y  co pay cfle cv.il considerac ion  : ; r  che scares  are 
creaced fo r  designaced c la sse s  of successors in  inceresc .

CHANGE Til FORMER ALASKA LAW: ACC sec.  438 i s  predicaced
upon Mooei Acc Seccion o  and fo ra e r  AS 10.05. 125.
Subseccion (a) has been c o d i f ie d  vich  che in s e r t io n  c f  che 
.’ords "as such" so as co aake ic  c l e a r  chac i f  ar. in d iv id u a l  
btcoces l i a b l e  in  che capacicy as o f f i c e r  o r  d i r e c to r  for 
debts incurred  in che corporace case che execpcicn co n ie r re c  
by sec. 433 i s  noc a p p l ic a b le .  In suer, case the ind iv idua l
is  noc l i a b le  as a shareho lder  buc under che o f f i c e r  or
d irec co r  scacus as provided in  ACC sec .  438.

The scandard of "knowledge" employed by sec. 433(b) is
incended co encoapass bnch che suojeccive knowledge of  che 
in d iv id u a l  defendanc »nd che iapuced knowledge which a 
reasonable person scanaing in  che circumstances of che 
defendanc would have known or  nociced. Furcher, such 
informacion as mighc wich reasonable e ffo rc  have been eained 
by following che in d ic ia  o i  nocice chac che f u l l  
cons iderac ion  had noc been paid is  deemed wichir. che 
knowledge of che defendanc.

O f f ic ia l  Ccmmenc co ACC Seccion 10.06.450.

BOARD OF DIRECTORS: DUTY OF CARE; RIGHT CF INFLECTION: 
FAILURE TO DISSENT.

SCOPE: This seccion rep laces  fo raer  AS 10.03.174 (3oard of
D ireccors) . .222 (Presucpcion of Conser.c of D irec tor  and 
F i l in g  of D issenc) ,  and .219 (Efface of Coco Faich Reliance 
on F inanc ia l  Scacemencs). These Alaska provis ions wars 
drawn from che pre-1969 vers ion  of Model Acc Sections 33 and 
43. Sec. 450 gachers inco one p l jc e  bas ic  p rovis ions  on 
four major ques tions :  (V) che exe rc ise  and p o te n t ia l
delezac icn  of board func t ions ;  ( 2 ) Che arc iculaccon of  a 
scanoard fo r  che d ischarge of  che ducy of care wnich must be 
observed by d irecco rs  and che ir  rignc co re ly  upon c e r ta in  
informacion. op in ions ,  reoorcs or scacemencs from o f f i c e r s ,  
expe r ts ,  or committees of che board on which chav co noc
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j e m ;  (3) che granc of an absoluce rignc of insoeccion co 
every d irecco r  as co a i l  coroorace booxs, recorcs ana 
documents of every kind cogecher with cr.e r ighc cc use an 
agenc or accorney and che rignc co oake cooies c r  ex t ra c ts  
of such^information: and (4) che conseauences of a 
d i r e c c o r 's  f a i l u r e  co clssenc as co any accicn caken by che 
board ac a meecing ac uhich such d ireccor is  p re se n t .

Mote chac under subseccion (a) ,  che a rc ic le s  are compecer.c 
co delegace che Douers anc ducies imposed by chis chapter on 
d i r e c to r s .  I f  che d legacion is  by che board co a c o d ic '  e 
consiscing of sotae, buc r.oc a i l  of" che d irec co rs .  ic  is  
governed by sec. 463. I f  che delegation i s  pursuant co che 
cerms of che a r c ic le s  ur.cer see. -*50(a). such o rcv is ions  nay 
a lso  exceed co che delegates che p r iv i le g es  and l i a b i l i c i e s  
conferred ana exacced m  chis chapcer. However, che mere 
face of delega tion  does r.oc re l iev e  che d irecco rs  of 
ulc lnace  resp o n s ib i l ic v  for che f a i t h fu l  discharge of che ir  
scacucory re s p o n s ib i l ic le s  or che duties o f  c a r t ”and loyalcy 
owed co che corporacion.

In che evenc chac a delegace ac ts  or f a i l s  Co aoc in  a 
manner which would, in cne absence of delegacicn ,  c o n s t i tu te  
an ac tionab le  cause againsc che d irecccr  o r  d i r e c c o r s .  such 
delegace is  l i a o le  co che corporacion as an intended chird 
par ty  ben e f ic ia ry  of  che delegaced ducy. The de lega ting  
d i r e c to r s  are l i a b l e  to che same excenc as i f  chey had 
remained p r im ari ly  responsible  r<r che acc or omission. 
Recovery by che corporacion of f u l l  damages ag a in s t  che 
delegace would exonerate che delegating d i re c c o rs .  If  
recovery i s  soughc d i r e c t ly  againsc che deLegating 
d i re c c o rs ,  chey would have a righc co implead che breaching 
deL.gace(s) and, upon s a t i s f a c t io n  of any Judgcenc co che 
corporacion, be subrogaced co ics  cause of  accion.

This chapcer does noc permit che subscicucion of persons 
ocher chan d irecco rs  as che individuals ulcimacelv l i a b le  
for  che exerc ise  of  corporace pouers or in  che d i r e c t io n  of 
corporace a f f a i r s .  3ecause chey remain u l t im a te ly  l i a b l e ,  
d irecco rs  who have delegaced cheir  auchoricy pursuanc co 
provis ions in che a rc ic le s  recair. che f u l l  righcs of 
inspeccion provided in suoseccicn (d). nor are cney deprived 
of che ir  r ighc co re ly  upon che sources spec if ied  ir. 
subseccion (b).

CHANCE IX "CRMER ALASKA lAW: Subsection (a) is premised
upon me ™  rev is io n  c: .seccion 35 oi ohe Mocei Act.
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Unlike che concenc c f  fo rc e r  AS 10.05. 174, vhich required  
chac ehe business and a f f a i r s  or a corporacion be managed by 
che board, sec. 450 permics board functions co be celegacee 
co cccaiccees consiscing  of sone buc noc a l l  o f  che 
d ireccors  (see , sec.  468) or  co noncireccors so Long as such 
delegacion is  provided in  ca is  Chapcer.

Life forcer  Alaska Law. ?ec. 450 is  noc ir.cended ca peraic  
subscicucion of ind iv idua ls  fo r  d irecco rs  as persons 'bear ing  
u lc iaace  r e sp o n s ib i l ic y  and l i a b i l i c y  for  che cor.crol anc 
nanagenenc of che corporacion. Sec. 450 does represenc a 
ccnpronise becween che c rad ic io n a l  insiscer.ce upon 
governance by che board of d irecco rs  ar.d che recer.c posicccn 
assuned by scaces following Delaware which would cake i :  
cocpecenc’ fo r  a corporacion co funccicn wichouc ar.y boar :  ->c 
a l l  by su'oscicucing in  designees cr.e powers ano 
r e s p o n s ib i l ic ie s  of d i re c c o rs .  Under sec. *50 chere cmsc be 
a board of d i r e c c o r s .  There i s  v i r c u a l ly  no subscancive 
I ia icac io n  upon che excenc of che power of delegacion 
concaineo in  sec .  450. Hoce chac che r ighcs ,  p r iv i le g e s ,  
and ducies which che chapcer f ixes  upon d irecco rs  devolve 
upon che delegaces.

Subseccion (b) Is a lso  prenised upon che rev ised  concenc of 
Model Acc Seccion 35. P rio r  co chis scacuce chere was r.o 
law in  ch.*'Scace of Alaska definir.g che ducy of care co be 
observed by a corporace d irec co r .  The scandard adopced is  
"objeccive" in  che sense chac ic  goes beyond sub jec t ive  gcod 
fa ich  behavior co req u ire  chac che performance accord wich 
che judgmenc of  an " o r d in a r i ly  prudunc person in  a l ik e  
posic ion" seeking che besc incerescs  of che corporacion.

Deviacing from che cexc of MBCA Seccion 35. ACC sec. 450(b) 
borrows frca  ACC Seccion 309(a) co make c le a r  chac chis duev 
of care includes a ducy of  reasonable inqu iry .  See S'aeicr.a'l 
A'jco 5 Cas. Ins. Co. v. Pavne. 261 Cal. App. 2d LJj.  .09,
Cai. Rpcr. T 2  ( / 6 6 ) , cor e iaborac ion  oi chis ccr.ceoc. 
Ar.ccher imporcanc change in  Alaska iaw is  sec. 450(b)"s 
subscancial expansion o i  che righc of re l ian ce  uocn 
scacemencs. records ,  and ocher informacion fumisr.ed co a 
d irecco r  from o f f i c e r s ,  employees, o r  ocher d irecco rs .
Former AS 10.05.219 concained a limiced righc Co re ly  uoon 
f in a n c ia l  scacemencs for che purpose of avoiding l i a b i l i c v  
for cr.e ce c ia rac icn  and paynenc of an i l l i o i c  dividend or 
ocher c i s c n b u c io n  of  assecs under former AS 10.05.216.
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Taken in f u l l  chese provisions vould permit an Alaska courc 
co d isc ir .su lsh  becveen a ’’residenc' '  aha "outside" d irec co r  
In fashioning che dimension of cheir  resoeccive cuc iss  oi 
care .  The concenc of  chac ducy uould remain eonscanc ouc 
rhe 'V i r tu e s  car.ces" o i  che ou ts ide  d i r e c to r  (an ind iv idual  
kncvn by che corporacion co be devoclng suoscancial cme ca 
ocher pu rsu i ts  ar.d a nonexpert in che a f f a i r s  o i  che 
corporacion on che board or vhich he is  elacced co serve) 
could be properly veighed. See Barnes v. Andreus, 298 F. 
511 (S .3. N.Y. 1924). 3uc chere is  no automatic 
exoneration . See ACC sec. 163(b).

O ff ic ia l  demesne co ACC Section -0 .06.151.

1XM3E-1 AND ELECTION Or DIRECTORS.

SCOPE: Thi3 seccion sp e c if ie s  Che oinimua nucber c f
cirecr.ors ro.ouired, direccs vhere co place ru le s  regarding 
Che number of d i rec co rs ,  pera ics  increas ing  or decreasing 
Che nucber oi: d irec to rsh ip s  o r ig in a l ly  s p e c if ie d ,  d ireccs  
chac chere sh a l l  be an e leccion  of d ireccors  ac each annual 
meecinj except in  che case of a c l a s s i f i e d  board (sec .  155), 
and derines cne tenure in o f f ic e  of incucbenc d i re c c o rs .  Ic
replaces fo rcer  AS 10.05.177 (on nucber o i  d i r e c c o r s ) ,
AS 10.05. 180 (Membership and Terc of Office of f i r s c  3oard 
o f .D i re c c o r s ) , and AS 10.05.133 (Eleccion of  D ireccors).

CHANGE IN FORMER ALASKA LAU: Sec. 453(a) and (b) are
premised cn a c o d in c a c io n  of 3CL Section 702(a) and (b) and
vere adopced in l ie u  of comparable provis ions of Section 36 
of che Model Acc. This lecis ion  vas cade co preserve cha 
policy of former AS 10. 5.177 vhich sec a n in icun  nunber of 
d ireccors  ac chree save for  a corporacion v ich  fever  chan 
chrce shareholders.  The Model Acc Language vhich vould 
pera ic  a corporacion co function vich  a board of one 
regard less  of che nuaber of shareholders vas r e je c te d .  As 
imporcanc change in .177 concerns che cacr.ir.ery fo r  f ix ing  
che nucber. In fo ra e r  Alaska lav chac vas done by che 
bylavs vhich vere adopcec by che boars vishouc shareholder  
parc ic ipac ion .

As cod if ied  from che 3CL, sec. 453(a) cakes ic  impossible 
for  che board co acc in chis imporcanc p a r t i c u l a r  vichcuc 
parc ic ipacion  of che shares unless ic  is opera ting  ur.cer a 
provision  of che a r c ic le s  or bylavs adopced by approval of 
che oucscanfling shares .  Subseccion (b) vould also  requ ire



S e n a c o r  B e c t v e  F a h r e n k a m p
P a g e  102
H a y  7 .  1987

shareholder parc ic ipac ion  in  che inc rease  or decrease of che 
board s ize  or in  aoopcmg che a r c ic le  or bylaw which 
empowers che board co e i i e c c  chis change. See also sec.  223 
and che ccmmenc chereco.

Subseccion (c) i s  caken from Seccion 36 or che Hodel Acc and 
incended co recognize che cocpecence of  che a rc ic le s  co give 
spec ia l  vocing righcs co c la s se s  or  s e r i e s  of shares co 
e lecc c e r ta in  board pos ic ions .

Subseccion (d) i s  caken from Seccicn 36 of che Model Acc ar.d 
works no subscancive change over former AS 10.05.150 except 
chac ic  subscicuces c .e permissive "nay" for  che oandacory 
" s h a l l "  of che former scacuce.

Subseccion (e) i s  adapced f rc n  Model Acc Seccion 36 vich  
language changes incended co make i :  c l e a r  chac a d irecco r  
(including .* d irec co r  elecced co f i l l  a vacancy) serves 
u n c i l  che <\.-piracion of che cern for  which he was elecced 
and u n c i l  a successor  has been elecced and q u a l i f i e d .  This 
language is  Incended co approve chose common lau cecis ions 
which have held chac in  Che evenc deadlock or  disagreemenc 
ac che shareholder  le v e l  prevencs or unduly delays che 
process of se lecc ing  replacemencs, che incumbent d ireccors  
remain in o f f i c e  bound by ch e ir  ducies o f  care anc loyalcy 
co che corporacion no maecer how d isag reeab le  cheir  
s icuacion may have become. See Dilloh v. Scoccar.. L i l ian  
Co. . 335 F.Supp. 566 (D. Dell T9TTk

O ff ic ia l  C o g e n t  co ACC Seccion 10.06.155.

CLASSIFICATION OF DIRECTORS.

SCOPE: Sec. 455 provides fo r  opcionai c l a s s i f i c a t i o n  of a
board c o n s isd r .g  of a minimum membership while caking seeps 
co preclude che adopcion of such a scheme fo r  a corporacicn 
which has noc eliminaced cumulacive vocing from adopting 
such a c l a s s i f i c a c io n  scheme by amendment i f  shares 
s u f f i c i e n t  co e l e c t  one d irec co r  under cumulative vocing 
oppose such amendmenc. Sec. 455 rep laces  fo ra e r  
AS 10 .05 .-36.

CHAHGE :» FORMER ALASKA LAW: Sec. 455(a) i s  an enaccmer.c of
Hoce. Acc le c t io n  J '  anc works an iz:porcanc change from 
former AS 10.05.186 respecc ing  'he  e lecc ion  co c l a s s i f y  the 
board. L'.-.der p r io r  Alaska law th is  dec is ion  ccuid be taken
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by a bylaw adooced by che board vichouc shareholder 
p a r t i c i p a t i o n . The danger co minoricy share rep rese n ta t io n  
In such circumscances led cc subseccion i a ) ' s  requirement 
chac che eieccicr-. be caken in  che a r c i c l e s .  which insures 
shareholder  p a rc ic ipac ion .

Subseccion (b) is  new. Concir.uing che concern for nir.oricy
which hasshare represencacion on che board 'o f  a corporacicn whic 

noc eliminaced cumulacive vocing, sec. <i35<b ) precludes 
amendmenc of che a r c ic le s  co c l a s s i f y  che board i f  che
  U    — . v . _________   I I____I I ___ ___________________ : _______ _____ _______«____ :

O ff ic ia l  Comaer.c co ACL Seccion ;0.06.45S 

VACANCIES ON THE BOARD.

SCOPE: This seccion is  incended co c l a r i f y  or.e c ircu=sc3nce
in wnich che board has auchoricy co dec lare  vacanc che 
o f f ic e  of a d irecco r .

CHANGE IN FORMER ALASKA LAW: Sec. 458 is  adapted from CCL
Seccion JOf. 1c " i s  no a i re ce  p a r a l l e l  in  former Alaska lau  
and Is ir.cenced c<. c l a r i f y  a circumscance in  uhich che 
machinery fo r  che f i l l i n g  of vacancies (sec .  465) would 
become o p e ra d v e .

I
O f f ic ia l  Comaenc co ACC Seccion 1 0 . 0 6 . 4 6 0 ,

REMOVAL OF DIRECTORS WITHOUT CAUSE.

SCOPE: Sec. 460 provides an imporcar.c shareholder check
upon che incumbent d ireccors  innovaced in C a l i fo rn ia  and now 
fcund in  che New York (opcionai) .  Delaware (opcisr .a i) .  ar.d 
Model Aces. Subjecc co sp e c if ic  p rovisions oh noctoe, 
incumbent d irecco rs  may be recoved ac any time without ar.v 
reason by a voce of che oucscanding shares .  I f  removal i s  
sought ac a sp e c ia l  mescing chen nocice mu.c be given under 
AS 10.06.410, uhich nocice Includes che purpose cor which 
che meecing is  c a l le d .  Sec. 460( a ) (! Icreaces a sp e c ia l  
exceocion co che general r a le  under che ACC chac ho nocice 
of che agenda or purpose need be g iv .n  in a no tice  for  a 
nonspecial meecing. In che case o i  corporations che vocir.g 
shares are which are held of record by 5)0 or more

(_
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shareholders on ly ,  nocice of an incencion co seek removal cf 
any or a l l  d i rec co rs  muse be senc co che snareholcers 
enc ic led  co voce on che quescion. Sec. 460(a)() )  provides 
chac in  che inscance of an annual meecing che shareholder 
may submic chis nocice co che presidenc or secrecary of che 
corporacion fo r  in c lu s io n ,  viehouc cosc co che shareholder,  
on che nocice senc pursuanc co AS 10.06.410. In order r.o 
gain che advancage of chis no-cosc machinery che shareho .der 
muse d e l iv e r  noc- o f  h is  incencion and requesc for 
inc lu s ion  co che presidenc or  secrecary  no la c e r  chan 75 
days before  ehe dace fixed fo r  che annual neecir.g.

A shareholder  who d. as noc cake a cimely submission of  chis 
nocice cay, ac chac sh a re h o ld e r 's  expense, comply vich  che 
requiremenc of sec .  460(a)(1) by de l iver ing  che r.ocice 
p e r s o .a l l y  or  by mail ac le ase  20 days before che dace fixed 
for  che meecing. In che case of  a corporacion che vocing 
shares of which are held of  record by fewer chan 500 
shareholders chere need be no nocice of incencion co seek 
removal i f  che accecpc i s  co be cade ac a nonspecial 
meecing.

Sec. 460 i s  incended co elim inace che concepc of " fo r  cause" 
removal bv acci '  n of che shareholders (Maccer of Auer v. 
D re s s e l . 206 N .f .  427, 118 N.E.2d 590 (1954) leaving such 
e r ro rc ,  n defau lc  of shareho lder  accion under chis seccion, 
Co che j\ Igmenc of  a supe r io r  courc (sec. 463). N’oce che 
provis ions  proceccing che represencacives of a minoricy of 
che shares or  che d irecco rs  elecced by a c la s s  or s e r i e s  of 
sh a re s .

CHANGE IS FORMER AlASKA LAW: Sec. 460 has no p a r a l l e l  in
p r io r  Aiasxa law. Ic i s  premised on Seccion 303 of che GCL 
and i s  mandacory. The C a l i fo rn ia  scacuce was p re fe r re d  co 
che Model Acc prov is ion  wich respecc co proceccing d irecco rs  
e lecced by minoricy share incerescs  under cumulacive voclne. 
Under che C a l i fo rn ia  p rov is ion  and sec. -60 che cocal voces 
co which che cumulacive vocir.g formula is  applied  is  chac 
number of shares case on che removal quescion. Under 
Seccion 39 of che Model Acc. ic  would be che cocal number of 
shares en c ic led  co voce. Given che p o c e n d a i  of in e rc ia  co 
in h ib ic  some shares from caking pare in che vcee. a smaller 
number of shares  vocing "ho" on che quescicr. w i l l  prevenc 
che accempced removal under ACC sec. 460.

The spec ia l  p rovis ions  on nocice are o r ig in a l  having no 
p a r a l l e l  in scacuccry preceoer.c. They are incer.dec co apolv
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only co corporations che vocir.g shares of uhich are held of 
record by f ive  hundred or se re  sha reho lders .

O f f ic ia l  Comment co ACC Section iQ.06.>.o3.

REMOVAL OF DIRECTOR BY SUPERIOR COURT.

SCOPE: The primary recourse cor shareholders d l s s a c i s f l e d
viea  che performance of a d ireccor Is co seek reooval under 
sec. 460. However, i f  chere are in su f f ic ie n c  -voces, sec. 
163 sp e c i f ie s  che serious grounds -nder vhich holders of ac 
lease  cen percer.c of Che snares of any c la ss  or a na jo ricy  
of Che board of d ireccors  have standing co seek removal in  
che superior  courc.

CHANGE IN FCP.MV.R ALASKA LAV: Sec. 163 is  caken fron CCL
Seccion 3ul and ,.s wicnour p a r a l l e l  in p r io r  Alaska lav. 
Sec. 163 goes beyor.d che C a lifo rn ia  Code in  adding "gross 
neglecc of dude's" as a ground fo r  ju d i c i a l  recoval and in  
gran ting  scanding co che board as v e i l  as che r e q u is i te  
percentage of the shares.

O f f ic ia l  Concent co ACC Seccion 10.06.165.

VACANCIES AND RESIGNATION: SPECIAL MEETING OF SHAREHOLDERS.

SCOPE: Secs. 458 and 465 define vhan a "vacancy" enlscs
upon che board and hov such vacancies s h a l l  be f i l l e d  i f  
chey should a r i s e  ac a cine when che shareholders are noc 
neecing. Absenc cor.crary provisions in che a r c ic le s  or 
bvlavs and unless che vacancy nas occurred by reooval by 
shareholders (sec .  460), Che vacaclon p o s id o n ( s )  nay be 
f i l l e d  by che d irec co r(s )  reoaining in  o f f i c e  even chough 
chere Is  le ss  chan a quorun of che enclre  board.

Sec. 465 a lso  contains provisions designed co deal vich the 
danger chac che d ireccors chen in o f f ic e  nay be che 
r ep rese n ta t iv es  of a a inoricy  facclon of che shares .  The 
procedure cor resignacion by a d ireccor  and h is  scacus u nc i l  
che e leccion  and q u a l i f ic a t io n  of a successor is  also 
defined.

CHANGE IN FORMER ALASKA IAN: Sec. 465 is  codoled upon GCL
Seccion j j c  vs.cn noceo ao o i f icae lo n s . Ic rep laces  former AS

L
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10.05. '89  uhich had been premised upon Seccion 38 of che 
ModeL Acc.

Sec. 465(a) continues che po licy  of former AS 10.05.139 in 
v es t in g  broao a u th o r i ty  co f i l l  vacancies wich che remaining 
member(s) of Che board. Unlike che former Alaska scacuce, 
sec. ^65(a ) c l e a r l y  s t a t e s  chac che presumptions fixed in 
che scacuce may be modified by provis ion of che a r c ic le s  or 
bylaws. While noc e x p l ic ic ly  mencioned, "vacancies" 
occasioned by expansion (sec .  153(b)) f a l l  wichin sec.
165(a). The 1976 amendmenc co former AS 10.05.189, uhich 
required  chac expansion vacancies be f i l l e d  by shareholders 
ac e icher  an annual or s p e c ia l  meecing, has been dropped 
given che expanded by che commissioner under sec. 630(a)(5) 
of chis Chapcer.

Sec. 465(c) is  a subscancial m odif ication  of  GCL Seccion 
305(c) wich che omission of Seccion 305(c)(2) of che 
C a lifo rn ia  Code. This m odif ication  e l im ina tes  che r o le  for 
a supe r io r  courc in ordering  an eleccion  o i  she e n t i r e  board 
when ic  appears chac chere is  a s ig n i f i c a n t  danger chac ic  
i s  nonrepfesencacive of  che majoricy of the shares .  ACC 
Sec. 465(c) addresses chis danger by g ran ting  co she holders 
of cen percenc or more of a i l  shares e n t i t l e d  co e lecc  
d irecco rs  chen ou ts tand ing  (as opposed co ocher ACC 
provisions which merely req u ire  a percentage o i  any c la ss  of 
shares)  co c a l l  a meecing co e lecc  che e n t i r e  board. I f  
such an e le c t io n  is  c a l le d ,  che accion of che shares chere 
caken cerminaces che cerms of  a l l  incumbenc d ireccors  upon 
che q u a l i f i c a t io n s  of che ir  successors .

Sec. 465(d) i s  a modified vers ion  o t  CCL Seccion 305(d) 
designed co coord ina te  wich ACC sec. 453(d) making ic  c le a r  
chac nocwichscanding an e f f e c t iv e  " res ignacion"  che 
p r iv i le g e s  and ducies of che d i r e c t o r ' s  o f f i c e  remain with 
chac ind iv idua l  ur.e il che e lecc ion  and q u a l i f i c a t io n  of a 
successor.  Such a p rovis ion  would overr ide  cccmon law 
a u th o r i t ie s  such as Parsons Mobile Products. !nc. v. 
kemserc. 316 Kan. 256. s j i  r . . a  - to .  - j3  , - r o ) .  such a 
p o n t y  w i l l  minimize circumscances under which a coraoracion 
could become a candidate  for invoiuncarv d is s o lu t io n  under 
ACC sec. 530(a)(5 ) .

O f f ic ia l  Ccmmenc ro ACC Seccion 1Q.06.463.

executive a:.t) other hoard committees.
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SCOPS: Sec. 163 p em ics  inc lusion  in  che a r c ic le s  o r  bylaws
or provisions ecoowenr.g cr.e board co sec un executive and 
ocher ccccciccees and co ceiegace, vich r.ccea excep t ions ,  co 
sucn cccm ccee(s)  che severs ochervise vesced in che beard. 
The ducy or care or  d ireccors  viio are r.cc nenoers o f  such 
cocaiccees i s  p a r t i c u la r i s e d  in  sec. 163(b).

Hoce chac sec. 168(a) ir.corooraces che suggestion or  che 
revised  Model Business Corporacion Acc respec t ing  a o in inua  
composition or board cocoiccees. Ic works' an aeccaaodacion 
becveen che des ire  co screaolir.e board functions v ia  
delegacion and che necessicy or proceccing a meaningful ro le  
for  re p re se n ta t iv e s  of n ir .oncy  incerescs .  Under sec .  163. 
proceccion for  che n ir .oncy  is  found ir. cvo p ro v is io n s : 
f i r s c .  che e l in in a c io n  of "one direccor" cocaiccees in  any 
corooracicn which i s  required  co have a board oi chree 
oemoers: and second, rese rva t ion  of enumerated, c r i t i c a l  
board dec is ions which nay noc be delegaced.

Under che cerns of che coordlnaced coverage of sec. 153. i f  
che corporacion is  required  co have a board of ac lease  
chree d i rec co rs ,  chen any coccoiccee creaced by che a r c ic le s  
or bylaws cusc have a nininun cecoership o i  cvo. I f  che 
nunber of shareholders Is cvo, chen under sec .  153, che 
nunber of d irecco rs  need r.oc exceed che nunber of 
sha reho lders .

Under sec .  168(a),  a corporacion uich a cvo person board 
could 'provide in i t s  a r c ic le s  or bylaws fo r  one o r  core 
one-d ireccor  cocaiccees . The incerescs of che non-meaber 
d ireccor  are pro tec ted  since cbe conaiccee could noc be 
creaced nor could ic s  ju r isd ic c io n  be defined uichouc cbe 
acclve consenc of boch neabers of a cvo-person board. On 
such a board one of che d ireccors  could never consclcuce che 
"n a jo r icy ."

CHASGE FORMER ALASKA LAU: ACC sec. -63 i s  a nod if ied
version o: seccion o . l i  oc che .levisec Model Business 
Corporacion Acc. Ic c l a r i f i e s  Alaska law, as sec cue in 
forcer  AS 10.05.195, in  several p a re ic u la r s .  Sec. 163(a) 
departs fron AS 10.05.195 by a c lea r  in d ic a t io n  chac the re  
□ay oe such ocher comoiccees of she beard, in  s e d i t io n  co an 
executive cccrciccae. as nay be provided in cr.e a r t i c l e s  or 
bylaws of che corporacion. Coordination v ich  sec. -53 
precludes one-d ireccor  cocaiccees in any corporacion 
reau irec  co have a board of ac lease three neabers. Sec. 
163(a) continues co r e f l e c t  che policy of old .195 in  che
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requiremenc chac che r e so iu c io n  seccing up a cc tm c ce e  
perm itted  under che a r t i c l e s  o r  byiaws'be adopcec by ac 
absoluce majoricy or che board anc r.cc merely or rhe 
d irecco rs  chen in  o f f i c e .

The cose s ig n i f i c a n t  change worked by sec. &6 8 (a) over 
fo ra e r  .195 i s  in che enumeraced sub jec ts  which may noc be 
delegaced by che f u l l  board co any committee. This l i s c  
a -".'jrds wich che suggested concenc of Secciun 8.25(e) of che 
Revised Model Business Corporacicn Acc. The or.lv 
modificacion i s  wich respecc co ACC sec.  463(a)(o) on ehe 
c a p i t a l i z a t i o n  of  recained  earnings and sec. i 63<a ) (9) cr. 
cransaccion wich inceresced  d i re c c o rs .

Sec. 465(b) expands upon che former p rovis ion  o i  .195 wich 
regard to a dec la rac ion  chac che d irecco rs  who do r.oc serve 
on board cocaiccees are  noc. by v i r tu e  o i  nonserv--.ee. 
re l iev ed  of che ir  ducies o f  care and loya lty  wich resoecc co 
che work of  such coca iccees ,  and chac th is  includes che 
express recogn it ion  of a duty o i  reasonable inquiry which 
che ACC has engra fted  onco che forcu lac ion  o i  che c l a s s i c a l  
and Revised Model Acc. See Heic v. 3ixbv, 276 F.Suop. 217, 
231 (E.D. Mo. 1967).

O f f ic ia l  Cocaenc to  ACC Seccion 10.06.170.

MEETINGS: CALL, PLACE, NOTICE, AND WAIVER.

SCOPE: Sec. 470 def ines  che corporace o f f i c e r s  c r  d irecco rs
wno nave auchoricy co c a l l  reg u la r  or spec ia l  meecings of 
che board or any board c o c a i tce e ,  che nocice requiremencs 
which muse be observed, and che waiver of such requiremencs 
by unnociced d i re c c o rs .

CHANCE IN FORMER ALASKA LAW: ACC sec. 170 is  a modified
version  o: CCL Sec cion 737 which replaces former 
AS 10.05.198 (Seccion 43 of che Model Acc).

Sec. 470(a) i s  unprecedenced in  Alaska law and fo r  che f i r s c  
ciae defines che corporace o f f i c e r s  or d ireccors  vho have 
aur' o r icy  to c a l l  r e g u la r  or sp e c ia l  meecir.gs c f  che board 
or .:r any board cocmsiccee. In che case of a board committee 
chis seccion does noc incend co require  chac che d i r e c to r s  
c a l l i n g  cne meecing have co be memoers of chac cocmiccee.

c

c
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Sec. 470(b) follows che no nocice policy c f  che com er 
Alaska acc wich respecc co regu la r  reecm gs .  Mich resoecc 
Co sp e c ia l  reec ings  chere i s  a s:;r.caroi23Cior. c f  a cwency 
day reau ireaenc  oh wriccen nocice ana a broad auchoricy co 
use che in sc ru n e n ca l ic ie s  of eleccronic ta lecocaun icac icr .s . 
in which case che cine p rovis ion  is  che 72 hours requirenenc 
observea cor person co person ccmunicacicn o r  no tice  by
personal aessenger .  ACC sec. 470(b) gees beyonc e icher  che
CCL or che Model Acc in  requ ir ing  chac nocice of a spec ia l  
neecing of che board or a couaiccee d isc lose  che purpose ar.d 
business  to be t ra n sa c te d .

Sec. 470(c) defines  in  g reacer  d e ta i l  chan fo ra e r  AS '0 . -  
05.193 che c i rcuascances under wr.ich an ennocicad d i r e c to r  
can or  w i l l  be caken co have waived che requiranencs of th i s  
seccion.

O f f ic ia l  Content co ACC Section 10.06.473.

QUORUM OF DIRECTORS.

SCOPE: This seccion f in e s  a quorua of che board o r  any
cocaiccee chereof ac an absoluce najoricy o f  che p o s i t io n s  
of such body. The a r c i c l e s  or bylaws are coopecenc co sec a 

^ higher quorun requirenenc buc nay noc go below che n a jo r icy
X- requirenenc.

CHANGE IN FORMER ALASKA LAW: ACC sec. 473 concinues che
policy ar.o language or to m e r  AS 10.05.192 and Model Acs 
Seccion 40. Subseccion (b) is  a technical c l a r i f i c a t i o n .

f

L

O ff ic ia l  Cacment co ACC Seccion 10.06.473.

INFORMAL ACTION 3Y DIRECTORS.

SCCPE: ACC sec. 475 covers cwo re la ted  buc d is t i r .ee
oeparcures fron che norm chac board business i s  conducted ac 
formal c e e d n g s :  aeec ines conducted via cocmunicacions 
equipoer.c allowing s inu l taneous  contact of a l l  p a r t ic ip a n cs  
and business cransac :ed without any fora of  neecing v ia  che 
use of w r i t te n  consents of a l l  neabers.

CHANCE IN FORMER ALASKA LAW: ACC sec. 475 i s  based upon
forae r  .0 .05. 199 and Model Act Sections 43 ar.d 44. Sec. 
475(a) i s  a sc ra ighc enaccaer.c of che lasc paragraph of
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Model Acc Seccicn 43. Seccion 475(b) is  a cod if ied  version 
of Model Acc Seccicn 4 .  and former AS 10.05.199 making ic  
c l e a r ,  fo r  che f i r s c  time, chac che w r i t te n  consents 
obta ined from a l l  d irecco rs  muse be id e n c ic a l  in concenc.
The perm ission fo r  che cransaccion of  board business wishouc 
a meecing is  extended by sec .  475(b) co board cocaiccees.

O f f i c i a l  Cocrsenc to ACC Seccion 10.06.473.

DIRECTOR CONFLICTS OF INTEREST.

SCOPE: ACC sec .  478 addresses  d irec co r  c o n f l i c t  of
incerescs  in cvo d i s d n c c  and c l a s s i c a l  inseances: where
che concracc o r  ocher t r a n sa c t io n  i s  becween ehe corporacicn 
and one or more of ic s  d i re c c o rs :  o r  where che ccneracr c r  
c ransaccion i s  becween cwo corpora tions  sharing a common 
d irec co r  or d irecco rs  D ifferenc ru le s  are developed fo r  
each f a c t  paccem  wich che former rece iv ing  che core incense 
sc ruc iny .

CHANGE IN FORMER ALASKA LAN: P rior  Co che enactment o f  ACC
sec. *7d Alasxa Had no scacucory law on c o n f l i c t s  of 
in c e re sc  ac che d irec co r  le v e l .  Sec. 473 i 3 modeled upon 
GCL Seccion 310 wich modificaeions designed co produce an 
even more scringenc scandard for  face p a t te rn s  teacuring  the 
th r e a t  o f ' a  d i r e c t  c o n f l i c t  o f  ince resc .

Sec. 478(a) addresses che d i r e c t  c o n f l i c t  of inceresc  where 
Che cransaccion  is  becween che corporacion ar.d che d irecco r  
o r  a business  encicy in  which a d ireccor  has a m ate r ia l  
f in a n c ia l  in c e re sc .  Such tra n sa c t io n s  are noc void per se, 
buc must be approved under e i t h e r  of cwo procedures.

Sec. 478(a)(1)  provides fo r  v a l id a t io n  v ia  che informed 
approval of the shareholders wich the shares of  the
in te r e s te d  d i r e c c o r ( s )  being d isenfranch ised  on the
quescion. Noce chac under sec. 905 chese d i sq u a l i f ie d
shares are noc compuced in  reckoning a quorum of che shares
or in  determining che presence of a majoricy on che quescion
or approval o r  d isapprova l.  ^

Sec. 478(a)(2) i s  an a ice rnac ive  whereby i  d is inceresced  and 
fu l ly  informed majoricy of a quorum of the f u i l  boara 
approves the t r a n s a c t io n .  Whecher or noc che presence of
che inceresced d i r e c c o r ( s )  i s  counted for che purooses of
a s c e r ta in in g  a quorum (sec . 478(d)),  che majority  working
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acoroval muse meec che absoluce majoricy requiremenc oc sec. 
478(a)(2) .  Seccion 310 of che CCL would permit chis 
v a l id a t io n  dec is ion  to  be made by a committee of the board, 
an a l t e r n a t iv e  d e l ib e r a te ly  elimir.aceo from ACC sec. 473(a). 
Also e i icunacea is  C a l i f o r n ia 's  th ird  a icernacive for 
v a l id a t io n  uhich would be acconolished by che proponent of 
che concracc or t r an sa c t io n s  upon proof chac the transac t ion  
was jusc  and reasonable to the corporacion. Instead of 
being an independenc veh ic le  for v a l id a t io n  as in CCL 
Seccion 310(a),  such a requirement i s  imposed as an 
addicior.al ground for  v a l id a t io n  under ACC sec.  478(a)(2).

Sec. 473(b) follows CCL Seccion 310(a) by providing chac 
neicher  a mere common d irec to rsh ip  nor p a r t i c ip a t io n  in 
board accicr. s e t t in g  che compensation of ocher direccors 
c o n s t i tu t e  a " a a c e r ia l  f in a n c ia l  ince resc1' w ith in  che 
meaning of sec. 478(a).

Sec. 478(c) confroncs che th r e a t  co che e f f ic i e n c  opera tion  
of che duty of loyalcy occasioned by the presence on che 
boards of each of che corporace parc ies  to a concracc or 
cransaccion of (a) "common d i r e c t o r ( s ) . "  Under chis section  
■here is  no objeccion co che presence of o r  parc ic ipacion  in  
lua rd  d e l ib e ra t io n s  by such a "common d irecco r"  so long as 
che ocher d irecco rs  are  f u l ly  apprised of a l l  faces, 
including che common d i r e c to r s h ip , and approve of the 
cransaccion by an absoluce majoricy of  a quorum of che f u l l  
board. Unlike CCL Seccion 310(b)(1),  chis dec is ion  canr.oc 
be delegaced co a committee of che board; and un like  CCL 
Seccion 310(b)(2 ) ,  proof of che "jusc and reasonable" nacure 
of che cransaccion co che corporacion i s  noc an a icernacive 
veh icle  fo r  va l id ac io n  under ACC sec, 478(c) .

Sec, 478(e) makes Ic c l e a r  chac nochlng in  th i s  sec tion  is  
incended co in fluence Alaska an c i t ru sc  laws.

F in a l ly ,  ic  should be noced chac a d i r e c t o r ' s  ducy of 
loyalcy co che corporacion as defined by consson law agency 
concepcs covers subjecc maccers noc embraced by ACC sac.
478. In adopting the concenc of sac. 473, che l e g is la tu re  
dees noc intend to  c a s t  doubc upon che "corporace" or 
"business" opportun ity  and r e la te d  d oc tr ines  which have been 
t r a d i t i o n a l ly  l e f t  co cummon law Jeveloomenc. See Alvesc.
Inc. v. Superior Oil Corporation . 398 2d 213 TSIasTea------
• i co) . : s r  a vigorous expression of che corporace 
opportunity  doccrine ,  which is  expressly approved.
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O f f ic ia l  Cocmenc co ACC Seccion 10.06.<30.

LIABILITY OF DIRECTORS.

SCOPE; ACC sec. 480 imposes jo in c  and severa l  l i a b i l i c y  
upon d ireccors  vho voce for  or assenc co chree cypes of 
i l l i c i c  c ransacc ions: d isc r ibuc ions  co shareholders conerary 
co che provisions of A rc ic le  4 of chis Chapcer: 
d isc ribuc ions  co shareholders  uhich are  p r e ju d ic ia l  co che 
r ighcs  of c red ico rs  during che l iqu idac ion  of che 
corporacion: and loans or  extensions of  corporace c re d ic  co 
any o f f i c e r  or employee concrary co che r e s r r i c c i r r . s  o f  sec. 
485 of chis Chapcer and any provis ions  of che a r c i c l e s  of 
incorporacion. A defense co l i a b i l i c y  asserced ur.der sec. 
480 is  proof by che defendanc(s) of an observance cf  che 
ducy of care a rc icu laced  in sec. 450(b).

CHANCE IN FORMER ALASKA LAW: 
17

ACC sec. 430 i s  an augmenced 
'.oaei nec Seccion 43 and rep laces  farmervers ion  or cr.e New

AS 10.05.216 and 225. AS 10.05.219 and 222 have oeen 
replaced by provis ions  of ACC sec.  450.

Sec. 480(a) concinues che former po licy  of .216 imposing 
Jo inc and several  l i a b i l i c y  upon d i rec co r (s )  who voce fo r  o r  
assenc co i l l i c i c  d isc r ib u c io n s  co shareholders  v ich  wording 
changes designed co nam cnize  vich  che r.ev Model Acc Seccicn 
48. Sec. 430(a)(3) concinues an imposition o f  l i a b i l i c y  for  
i l l i c i c  loans co o f f i c e r s  o r  employees concained in  .216(d) 
which i s  noc co be found in  Model Acc Seccion 43. Forcer 
Alaska lau i s  changed in chac che l i a b i l i c y  of  defendanc 
d i re c c o r (s )  under ACC sec. 480(a) cay be avoided upon 
sac is faccory  proof by defendanc(s) of an observance o f  che 
scandard of care defined in ACC sec. 450(b). No such 
defense was e x p l i c i d y  recognized in former AS 10.05.216. 
Proof of such compliance is  a maccer o f  a ff irm acive defense 
Co a l i a b i l i c y  escab lished  upon p l a i n t i f f s  proof of  a 
cransaccion i l l i c i c  wichin sec. 430(a).

Sec. 480(b) escab iishes  a r ighc of concribucion fo r  a 
d irec co r  held l ia b le  under sec. 480(a).  Wich respecc co 
d isc r ibuc ions  co shareholders che r ighc of concribucion i 3 
dependenc upon che knowing rece ipc  of d isc r ibuc ions  made in 
v io lac ion  of che ACC and i s  proporcionace co che 3nouncs 
received . Wich respecc co a d irec co r  held l i a b l e  under sec. 
480(a)(3) che righc of concribucion excends co che person 
rece iv ing  che loan i r re sp e cc iv e  of chac in d iv id u a l ' s  
knowledge of che i l l i c i c  nacure o i  che cransaccion.

c
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Sec. 480(c) concinues co policy  or former AS 10.05.225(b).

O f f ic ia l  Coccent co Seccion 10.06.433.

OFFICERS: TENURE, RESIGNATION. AGENCY. DUTY OF CARE.

SCOPE: Five major copies are addressed by chis  seccion:

( 1) che minimum nucber of o f f ices  uhich a corporacion 
forced under che ACC cusc have: (2) che manner of se lecc icn  
and righc of resignacion  of o f f i c e r s :  (3) che source of 
r e a l  auchoricy of corporate  o f f i c e r s ;  (4) a scracegy by 
uhich a chird parcy can preclude a corporace p r in c i p a l ' s  
den ia l  of che auchoricy of an o f f i c e r  as agenc; ar.d (5) a 
de f in ic ion  of che scandard of care according co uhich 
o f f ic e r s  are co discharge cheir  r e s p o n s ib i l i c i e s  co che 
corporacion.

CHANGE IN FORMER ALASKA LAN: This secc„en rep la ce s  fo m e r
AS iu .u5.2J I ana 22d wmcn uere based coon Seccion 50 of che 
Model Acc. Subseccion (a) i s  adaoced crcm GCL Seccion 
312(a),  fo raer  GCL Seccion 321 and 3CL Seccion 715(e).
Unlike fo raer  AS 10.05.228, uhich requ ired  four o f f ic e s  held 
by ac lease cvo in d iv id u a ls ,  sec. 48j(a> e llm icaces  che 

■necessicy of a v ice  p residenc.  Fureher. i f  che corporacion 
has only one shareho lder ,  che neu acc p e ra ic s  chac 
ind iv idua l  co hold a l l  o f  che corporace o f f i c e s .

Subseccion (b) is  caken fron GCL Seccion 312(b) and d i f f e r s  
fron fo ra e r  AS 10.05.228 in che canner of se lecc ion  of 
o f f i c e r s .  Henceforch, chey ausc be se lecced by che board. 
The new scacuce aakes ic  c le a r  chac no o f f i c e r  can serve 
beyond che p leasure of che board. This does noc preclude 
che board fron encering ir.co ccp.craccs for  a cem  v ich  an 
ind iv idua l :  and. i f  che board discharges che o f f i c e r  vichouc 
ju s r i f i c a c io n  p r io r  co che ex p in c io n  of chac ce m .  che 
corporacion is  l i a b le  on chac concracc. Subseccion (b) a lso  
makes c le a r  for che f i r s c  cice chac an o f f i c e r  mav res ig n  ac 
any cine subjecc cc any concracc righcs uhich  3 . 7 ’ accrue co 
che corporacion.

Subseccion (c) i s  caken from 3CL Seccicn 715(g). ic 
rep laces  former AS 10.05.231 and re f le c c s  no subscancive 
change in defin ing  che source of che r e a l  auchoricy or 
corporace o f f i c e r s .
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Subseccion (d> i s  caken frc.i CCL Seccion 313 uhich ,  in  cum, 
i s  adapceo f r e e  Pennsylvania 3usiness Corooracicn lau 
Seccion 305 and i s  designed co aid chird p a r t i e s  dealing 
wich "auchoricy" quescions in cransaccions vich  a 
corporac ion. This copic i s  fu l ly  elaboraced in  che o f f i c i a l  
cocmenc co sec .  020 of chis Chapcer. Noce chac che cvo 
o f f i c e r  requirements of subseccion (a) secs che scage for  
che s ignacures  of cvo o f f i c e r s  required  as che calisman in  
subseccion (d) fo r  a l l  Alaska corporacions excepc chose in 
which a l l  o f f i c e s  are  held by a s in g le  shareholder.  In chac 
c i rc u asc an c e , che cvo signacure ru le  i s  ur.needed since a 
signacure by che only o f f i c e r ,  d irecco r  and shareholder 
uould, unquescionably , bind che corporace p r in c ip a l .

Subseccicr. (. i s  premised upon 3CL Seccion 715(h) wichouc 
inc lu s ion  of ae e x p l ic i c  "r ighc  of re l iance"  prov is ion  or 
che New York Acc. Former Alaska lav did r.oc define a ducy 
of care for o f f i c e r s .  This maccer has nov been remedied. 
Unlike 3CL Seccion 715. ACC sec. 483(e) makes ic  c le a r  chac 
che ducy of ca re  inc ludes  a ducy of reasonable inqu iry .  
Furcher, ic  i s  noc che uhice hearc and empcy head scandard 
a rc icu laceo  in  some cocmon law d ec is ions ,  buc racher a ducy 
of care which uould be exhibiced by an o rd in a r i ly  prudenc 
person in  s im i la r  circumstances. Hacional Auco 5 Cas. Ins. 
Co. v. Pavr.e. 2ol Cal.App.2d 403, TuTi 67 da i .  .-.per. Tow 
( I96d> . is  ,an e x c e l len c  appl icacion  of  che scandard. 
including che duc7  co ac t  upon inquiry  r.ocice, which chis 
seccion seeks co impose upon o f f i c e r s .  The le s se r  ducy of 
mere good fa ich  enunciaced in  Kacdlsh v. ?hx.-5cocts Scores 
Co. , II Aric. App. 175, 466 P .2d 79«, T77 I ■ 970) . Is 
disapproved.

Subseccion (e) Is s i l e n c  on uhecher a breach of che ducy of 
care uould be accionable  in l ic ig a e io n  uhich was noc broughc 
d i re e c ly  or d e r iv a c iv e ly  by che corporacion in whose se rv ice  
che defendanc had served as an o f f i c e r .  There mav be 
circumscances in  which ic  uould be proper co allow 
shareholders co prosecuce a d i r e c r  accior. where chere hac 
been a change in  che b e n e f ic ia l  ownership of che corporacion 
becween che time of che a l leged  in ju ry  and ic s  d iscoverv. 
C . f . ,  Ycur.z . Columbia Oil C o .. 110 W. 7a. 364, 153 S.E.
678 (193 i .  -c i s  cne incencion o i  che Ieg is iac u re  co leave 
chis question  co j u d i c i a l  development

CROSS - RE~E?.SNCE: ' See ACC sec. 020 and cocmenc for  furcher  
d iscussion  or chese agency quescions.
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O ff ic ia l  Comer.: -to ACC Section 1QJ36.13S.

leans to o: psct:?.3, officers , and employees.

SCOPE: Ir. an economy ir. vhich an in d iv id u a l ' s  t r e d i c  racing
nay oe a^nosc s ig n i f i c a n t  assec .  che l i a b i l i c y  cc a 
corporace d i r e c c o r ,  o f f i c e r ,  c r  cmolayee co fir.d in  che 
corporacicn an under3 canning or passive and generous lender 
is  a danger. ~ie co n f i iec  of inceresc  i s  greacesc for 
d irecco rs ,  fo r  cr.e;/ exercise  che cover co ciake che corporace 
decision co loan funds or co co m ic  che corporacion as a 
guarancor c f  a loan reoaymenc ccligacior.  ca an "cucside 
lender ."  '.."hen che c l a s s i c a l  ecmmor. lav and early  5 cscures 
cook a d i m  p o s i t io n  p roh ib i t ing  such f in a n c ia l  "transactions 
vich d i rec co rs ,  cr.ev vere invaceo by che expedient o i  having 
che borrover assure"che cual ro le  of  "employee/director" or 
" o f i i c e r 'd i r e c c o r "  ar.d che cransaccion extended in  cha 
"nondireccor" secc ing . When scacuces expanded ca neec chis 
challenge anocher evasion vas devised: have che f in a n c ia l
cransaccion cake p lace  becveen a parenc corporacion and che 
o f f i c e r s ,  enployees, anc d ireccors  o i  a "su b s id ia ry "  as lend 
or guarar.cor and che o f f i c e r s ,  enployees. and d ireccors  of 
che parent.

Scanding ir. opposit ion  co chose vho would in h ib i t  chese 
t ran sa c t io n s  are che argunencs chac ir. some circumscances 
chey may be co che advantage o i  che corooracicn .  Visions of 
a "g racefu l  servanc as a beccer servanc" ar.d " r e l i e f  of 
f in a n c ia l  -worries which vould ocherwise banner job 
performance ’ are f requen tly  advanced as che 'source  of  cha 
"benef ic" .  ACC sec .  135 is  designed co provide firm 
guidance as co a l l  v a r ia t io n s  of chese t r a n s a c t io n s .

CHANGE r:.' FORMER ALASKA L.VJ: ACC sec. *35 i s  unioue.
borrowing cron i c c e i  Ac: *; ar.d GCL Seccion 313, buc 
refleccir .g  p o l ic ie s  vhich are more p ro te c t iv e  o i  che 
corporace f i s c  chan e icher  of chose prov is ions .  Ic reo laces  
former AS 10.05.213 vhich contained a f l a t  p ro h ib i t io n  
againsc loans co corporace d ireccors  or o f f i c e r s  o r  co ar.v 
borrower i f  the s e c u r i ty  vas ca be che c o rp o ra t io n 's  cvn 
shares.

Sec. 4 3 5 ( 3 ) repud ia tes  che i l a c  p r o h ib i t io n  an loans co 
o f f ic e rs ,  or d i r e c c o r s .  Loans to d i r e c to r s  mav noc be 
excended without che approval of cvo-chirds of che vocing 
shares. The beard is  competent co excer.c loans ca o f f i c e r s  
or employees, consiscenc v ich  Che duty of care defineo m
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sec. 435(f) .  I f  a voce of che shares is  requ ired ,  a 
shareholder  vho is  a lso  a d irec co r  r.ay voce h is  shares 
nocviehscancing h is  in c e resc s .  I f  an o f f i c e r  o r  ecoio 'ee is  
a lso  a d i recco r ,  chen shareholder  approval i s  req u irea  for  
an excension of any loan.

Sec. 485(b) imposes che add ic iona l  r e s t r a i n s  chac r.o loan 
may be excended un less  ic  i s  perm iss ib le  as a d isc r ibuc ion  
under secs. 990(17) and 358.

Sec. 485(c) concains a broad def ir . ic ion  of a "loan" going 
beyond excensions of cash co include s e c u r ic ia s  or r e a l  cr 
personal propercy.

Sec. 485(d) equaces any use of a corporacicn as a guarancor 
v ich  che excension of a loan and incorpora tes  che re sc ra m c s  
imposed by sec.  485(a).

Sec. 485 (e) equaces che o f f i c e r s ,  emoloyees, ar.d d irecco rs  
of a l l  a f f i l i a c e  corporacions (sec. 990(2)) (parenc, 
subs id ia ry ,  or s ib l in g )  v ich  chose of che corporacion 
res*rained  under sec. 485(a).

O f f ic ia l  Commenc co ACC Seccion 10.06.438. 

SECONDARY LIABILITY OF DIRECTORS AND OFFICERS.

SCOPE: This seccion i s  nev and vichouc precedenc in
corporace law. The so c ia l  problem cargeced for  red re ss  is  
che abuse of unsecured c re d ic o r s ,  including emoloyees, vho 
are precluded by che r e la c iv e ly  small dimension or che ir  
demands, concrasced vich  che high coses of l i c ig a e io n ,  from 
asserc ing  che core c ra d ic io n a l  cocroon lav e f fo rc s  co p ie rce  
che corporace v e i l .

As ea r ly  as >348 che Scace of Nev York Acdrassed che 
incarescs  of employees and ochers who had provided oerscr.al 
se rv ices  for a corporace encicy which subsequently did r.oc" 
have assecs su f f i c ie n c  co cover che ir  claims. The solucion 
vas cc impose l i a b i l i c y  upcn che cer. la rgesc  shareholders in 
any corporacion che equity  shares of  vhich vere noc oub lic ly  
cradeo. While ic vould appear chac chis Nev Yrrx prececer.c 
has noc been followed in  ocher j u n s d i c c i o n s , ic is  acual lv  
d e a r  Chac cha gears of commerce did noc grind co a haic 
because c f  che policy  dec is ion  co impose greacer  l i a b i l i c v

(
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upon en c e rp r ise r s  vho soughc che p r iv i le g e  of  a corporace 
veh ic le  for  che conduce oc che ir  a f f a i r s .

The i n i c i a l  proposal considered by che Alaska Code Revision 
Cocaissicn foLlbued chi3 Nev York prececenc while expanding 
ic  co include l i a b i l i c y  for c la in s  of cred ico rs  for  
n a c e r ia l s .  s u p p l ie s ,  ir.vencory and serv ices  extended on open 
accounc. Such excenders of creoic are c rad ic ior .a ily  
unsecured in  che oarkecolace .  Frequently, such indebeedr.ass 
i s  noc r e f lec ce d  in  f o m a i ,  v r iccan  cor.craccs. i’pon 
r e f l e c t io n ,  chis approach vas aoanconed because ic  vas f e lc  
chac sharer. '. . fe rs  vho mghc d n f c  inco and ouc of che "cop 
cen" nay have had l i c c l e ’pragnacic opportunity  co d is c ip l i n e  
chose in cc n c rs l  o f  che corporacion. That contro l  l i e s  v ich  
che d ireccors  and o f f i c e r s  anc for  chis reason ic i s  chey 
who are che cargecs of ACC sec. 188. The inpacc of th is  
novel so lu t io n  is  co give chose in da i ly  cor.croi o f  che 
business a f f a i r s  of che corporate encicy a personal 
incencive co conduct chen in a nanr.er responsib le  co sn a i l  
cred ico rs .

Under sec. 188 fa) o f f i c e r  l i a b i l i c y  is  iaposed upon che 
pres idenc ,  s e c re ta ry  and t r e a s u re r  o f  an Alaska or  foreign 
corporacion or upon ind iv iduals  p e r fom ing  che functions of 
chose o f f ic e s  ir. a fore ign corporacion. The reason for 
r e s t r i c t i n g  che la sc  re ference co foreign corporations is  
because che ACC req u ire s  corporations co have chese o f f ic e s  
although a person nay occupy any cvo o f f ic e s  excepc chose of  
presidenc and se c re ta ry .  See sec. 183(a).I
In sone j u r i s d i c t i o n s  corporace o f f ic e s  are  op t iona l  in 
vhich case ic  vould be poss ib le  co f o m  a corporacion 
vlchout a p res idenc ,  sec re ta ry  or c re asu re r .  I f  such a 
formacion dec is ion  has been nade. che l i a b i l i c y  icposed by 
sec.  488 uould be fixed upon such person o r  persons who had 
performed functions vhich, vere ic  an Alaska corporacicn , 
uould have been app ropnace  co chose c f f i c e s .

I f .  in d is rega rd  of  che ir  ducy co c a l l  an organizacion 
neecing and e lecc  i n i t i a l  d irecco rs  (ACC sec.  223), 
incorporacors were co cransacc business on behalf  o f  an 
encicy fo r  vhich chere had been issued a c e r c i f ic a c e  of 
incorporacion. they, cao. vould incur che ooeenciai personal 
l i a b i l i t y  creaced by sec. 488(a). As provided ir. sec. 
488(b), fo r  che purpose of such l i a b i i i c v  che ir  o e r lsd  of 
se rv ice  vould conclude vich che deaignacicn or e leccion  of 
i n i c i a l  d irec co rs .
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T rad ic iona l  concepcs of " l in ic e d  l i a b i l i c y "  are veneraced in 
che e x p l ic ic  p rovis ion  chac sec. 438 creaces a "secondary 
l i a b i l i c y "  on che pare of che desizr.aced d irecco rs ,  
incorporacors ,  and o f f i c e r s .  Funds mvescea bv shareholders 
as well as accunruiaced earnings recam  che f i r s c  l in e  of 
recourse for che concracc ir.debcedness of che corocrsce 
encicy. Exhauscion of chac source , as discussed in Arer.wald 
v. Douglas Machinery C o., 183 Misc. 627, 50 !l.Y.S.2d 15 
(l94<o, i s  a concicion precedenc co che as serc icn  of che 
l i a b i l i c y  creaced by sec. 480.

Furcher v ind icac ion  of  c rad ic iona l  l in ic e d  l i a b i l i c y  is  
re f lec ce d  in  che icposic ion of  S2.500 (excluding a l l  coses 
of co l lec c icn )  as a c e i l in g  upon chis secondary l i a b i l i c y .  
This l im icacion r e f le c c s  cwo policy  judg rencs : ( ' )  fo r  suns
greacer  chan chis anounc, che chird parry  should bear  che 
r i s k  of negociacing fo r  l i a b i l i c y  g reacer  chan chac of 
corporace assecs;  and ( 2 ) for  suns in  excess o i  52.300, che 
coses of l ic ig a e io n  do noc p ragnac ica l ly  preclude che 
asse rc io n  of "chin cap ica i icac ion"  or ocher abuses of  che 
corporace norm which would, i f  proven, escab l i s a  l i a b i l i c y  
upon ce rca in  or a l l  of che shareho lders .  The incencion has 
been co preserve chese conaon law renedies in  addicicn  co 
che l i a b i l i c y  creaced in sec. 488. In chis conneccion see 
Mohawk Oil Co. v. McKibben. 667 P .2d 1223 (Alaska 1983); 
Eagie Air v. uorrocn a alack/Dawson 5 C c . . 648 p .2d 1000 
(Alaska i 982).

Ic w i l l  be noced chac che cerns of any wriccen concracc are 
conpecenc co modify or e l ia in a c e  che l i a b i l i c y  creaced by 
Chis seccion.

The I eg is iac u re  recognizes che o e s i r a b i l i c y  of ereacing a l l  
corporacions doing business wichin chis scace as equal in 
cerns of boch p r iv i le g e  and r e s p o n s ib i l i c y . To chis end che 
l i a b i l i c y  creaced by sec. 438 is  exeer.cea co d i re c c o rs .  
incorporacors ,  and o f f ic e r s  (or che ir  subscicuces! o f  everv 
foreign corporacion doing ousm ess vichir. chis scace ca che 
excenc chac' a a c e r i a l s , su pp l ies ,  ir.ver.ee—' or se rv ices  were 
furnished wichin Alaska. Amscrong v. 2 v a r . 253 M.y. 571 
198 N.E. 35 1 ( 1935) and Arenwa^c v. -ou2 . as Machine- 7  
183 Misc. 627, 50 !!.Y.S.2c 5j' 1 l i - i i  , are oisaporovea anc 
declared  ccr.erary co che incencicr. oi che ie g is ia c u r e  in 
enaccing sec. 438. There is  noc incencicr. ca creaca 
l i a b i i i c y  in Alaska becween a fo re ign  corporacion ar.d a 
cla inanc vr.o did noc excend che consideracion wichin chis
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Observance of che scar.iarf of "due care ' creaced by ACC sec. 
150(b) ar.s race a r a c ie r  of a f f i rm a tiv e  defense co’ l i a b i l i c y  
creacec w ith in  cr.e ccrrcrace encicy ur.cer ACC sec. -:C has 
r.o ap p l ica t io n  co che seccncary l i a b i l i c y  co chire parcy 
c la i ran c s  creacec oy sec. 4 8 8 .

CHANGE ::: FORMER ALASKA iAV; ACC sec. 133  ia  new ar.d 
uicnouc prececen: m  comer Alaska scacucory law. Two 
recenc decisions of che Sworece Courc of Alaska have 
surveyed cocoon lau cheones fo r  o is reea rc ing  or "p ierc ing"  
che corporace v e i l .  Ir. r .enher  was suer, a seep u l t im a te ly  
caken. Jackson v. General E le c t r ic  Cor.oir.-. 5: l  ?. Id ” 70,
1 )72*73 j i . c u e s  wicr. approval, ar.c c.-.er. fir.es 
inapp licab le  boch fr3uc ar.d m scror.er .calicy cheones for  
d is regard ing  che co rra l  i isc incrr .cn  becween parer.c ar.d 
suosid iary  corporacions

A quescion of shareholder l i a b i l i c y  co corporace cred icors  
was presented  in Sheoar; v. Berir.c Sea J r i c i r . a l s . 573 P . I i  
587, 589-90 (19737! .'r.e courc ciceo occn r.or.-A-aska case
law and cexc w r i te r  expcsicion of che "chin c a p i t a l i z a t i o n " , 
" a l t e r  ego" and "inserusencaLicy" theories  but chen found 
chem Inapplicab le  on che faces. In enaccmg ACC sec.  138 
Che Ieg is iacu re  does noc incend co occupy che f ie ld  or  co 
preclude che development of these and corner doctrines  which 

•subjecc che p r iv i le g e  of l in ice d  l i a b i l i c y  co concepcs of 
e'qbicy, so c ia l  r e sp o n s ib i l i ty  and sound business p racc ice .

O f f ic i a l  Ccmmenc co ACC Section 10.06.190.

INDEMNIFICATION OF OFFICERS. DIRECTORS, EMPLOYEES, AND 
AGENTS: INSURANCE.

SCOPE: Corporace d ireccors ,  o f f i c e r s ,  ar.d enployees are
vulnerable co accack in cheir  p e rso n r ' raaacicy e r r  accs 
done in  che ir  corporace ro les .  There is  an u.'. ii-scandable 
demand for  f in a n c ia l  proceccion from p o te n t ia l ly  ruinous 
coses and l i a b i l i t i e s .  Standing in  opposit ion  cc chi.' 
demand are so c ia l  p o l ic ie s  i n p l i c i c  in  che ccr.dennacict. of 
a c t i v i t y  or behavior as cr im inal ,  v io la t iv e  of 
ac n in is r rac iv e  regulacions, or harmful co che incerescs  of 
che co rpora tion .  I f  che conseouences of such cor.cucc are 
sh i f te d  from che individuals  who were g u i l ty  of i t s  p u rsu i t  
co che corporation  wich which chey were a f f i l i a t e d ,  c r i t i c s  
argue chac che d is incen t ives  are subscancia lly  weakened.
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ACC sec. 490 acceoocs co s c r ik e  a balance becween chese 
concending p c s lc ic n s .

CHAh'GF 111 FORMER ALASKA LAW: ACC sec. 490 is  pren ised  upcn
Seccion a or cne Mocei Acc and works few changes on che 
p rovis ions  o i  fo rae r  AS 10.05.010. The basic  aoorcach or 
sec .  490 i s  co d isc ir .guish  chose circuascances ih vhich 
c l a i a  for  in d e am f ic ac io n  nay be made as or "r ighc" f r c a  
chose in  uhich ic  i s  addressed co che d isc recion  of che 
corporacion. As a fu rcher  I ia ic a c io n  upon d isc rec ionary  
in d ecn if icac io n  sec. 490(a) and (b) specify scandards vnich 
ausc have been obcained as co bocn che conduce and scace oi 
□iad of che defendanc. F in a l ly ,  che corporacion is  
empowered co purchase and naincair. insurance which vould 
recompense a defendanc fo r  any coses or l i a b i l i c i e s  incurred  
i r re sp e cc iv e  of che power of  che corporacion co have 
effecced indemnirtcacion i ron  ics  own recourses.

Indecn if icac ion  as a caccer  of righc under sec. 490(c) can 
be asserced by a defendanc vho has been excneracec on che 
a e r i e s .  The scacuce concains a furcher "or ochervise" 
phrase which has been engraiced on co che Model a c c  f ron  che 
Delaware Corporacions Code. Ic has noc proven free fron 
d i f f i c u lc y .  In enaccing ic  as a pare of sec. 490(c) che 
Ieg is iac u re  incends co approve che conscruccion asserced  ir. 
Cold v. Berg. 359 F. Supp. 698 (D. Cel. 1973) (which denied 
in c e a m ric a c io n  as a aaccer  o f  righc when che case had been 
d isn issed  uichouc p re ju d ic e ) ;  and Merricc-Chaocan 5 acocc 
Coro, v. Volf son . 321 A.2d 138 (2 eT . Sup. 7777) ivnicn 
required  m cem m ficac ion  in  c r i a in a l  cases which did r.oc 
re su ic  in a convicc ion).

Discrecionary indemnificacion i s  provided in  cwo 
c i rcunscances . Sec. 490(a) deals wich a defendanc in  d irec c  
c i v i l ,  ac n in isc rac iv e  or c r i a i n a l  proceedings. Noce chac 
while che dec is ion  i s  le fc  co che judgcenc of che 
corporacion (sec. 490(d)) ic  is  ccr.dicioned upcr. a f ind ing  
chac cne defendanc ” . . .  acced in good fa ich  anc in  a 
nanner he reasonaoly be l ieved  co be in or r.oc ocoosed co che 
besc incerescs  of che corporacion. and, wich resoecc co a 
c r i a i n a l  accion or proceeding, had no reasonable cause co 
be l ieve  h is  conduce was unlawful . . . ." These scandards 
are a I ia i c a c io n  upon che oower of che corooracicn conferred  
in sec. ^30(a) and ex e rc ise s  ur.cer sec. , 90(d). The f i r .a i  
sencer.oe of sec. 190(a) sc ipu iaces  chac che cere face chac 
che i i r e c c  accion cerair .aced , by jucguenc, o rd e r ,
secc leaenr ,  conviccion, cr upon a plea of dolo ccr.cer.cere or
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ic s  equivalenc. does noc, of i c s e l f ,  sreacc a presunocion 
chac (che defendanc did noc acc wich che r e q u i s i t e  scace of 
mind)." " ic h  respecc co c r ia lr .a l  ccr.vcccioris (and arguably 
a plea or r .olc) see. Sceidel v. Scaca. -cO ?.2d 77, 75 
(Alaska !5cvi; Scace v Juesc, toe r . l d  336. 539 (Alaska 
1978); ar.d Henccr.er v. Sc i c e . 5; 3 ?.2d 321 (Alaska 1930). 
uhich uould seea co precruce che ab i l ic y  of a defendanc ca 
e s ta b l i s h  che absence of a spec if ic  mens rea This vould 
p lace ic  beyond che pover of che corporacion co acc ur.cer 
sec. d90(d ) co au thorize  d iscrecionary  indem nifica tion .

Sec. 190(b) deals wich che ever, zore craublin? s icuac icn  of 
d isc rec ionary  indecn if icac ion  vhere che defendanc has been 
a s sa i l e d  in  a derivacive proceeding. I f  che defendant has 
been adjudged guilcy of v io la t in g  e icher  che cucy of ca .e  or 
loyalcy*, che power of che corporacion co indemnity aga in s t  
che very hara vhich ic  has suffered , or che coses incurred  
in  r e s i s t i n g  chac l i a b i l i c y ,  can only be had pursuanc co a 
s p i c i f i c  f inding by and order cf che courc in vhich che 
ac t ion  had been c r ied .

Sec. 490(d) deals wich che procedure under which che 
dec is ion  co e f fecc  d iscrecionary indezr.i i icacion zav be

C  caken. The chree aicernacive zechods continue che cor.cenc
- o f  fo ra e r  AS 10.05.010(d).

Sec. 190(e) governs che clrcuzscances and sp e c i f ie s  che 
■seeps which cusc be observed before a corporacion nay 
advance expenses co a d ireccor ,  o f f i c e r ,  employee, or agenc 
vho i s  a defendanc in a c i v i l  or c r l z in a l  accion or  
proceeding. The provisions are adapted from Sec. 3.53 of 
che Revised Model Business Corporacion Acc.

Under sac. 190(e), a chree seep procedure ousc be observed 
in  reques ting  ana granting an advance of corporace assecs .  
F i r s c .  assuming chac a decerninacion has been a r r iv ed  ac 
under sec. 190(d). che d ireccor or o f f i c e r  zusc fu rn ish  che 
corporacion vich a w ri t ten  aff irm ation  cc good fa ich  b e l i e f  
chac che app l icab le  scandard of care has been zee .  2a che 
ins tance  of a d irecco r  chac scandard is  sec fo rth  in sec. 
150(b). The scandard of care for corporace o f f i c e r s  is  see 
torch in sec. -3 3 (e ) .  In addition co che a f f i rzae io r .  oi 
b e l i e f  in che observance o i  che applicab le  standard oi 
conduct, cr.e party  seeking a disbursement of corporace 
assecs zusc fu rn ish  a vriceer. unlimited general undertaking 
co repay the advance i f  ic  is  u lt im ate ly  determined chac an 
acceptable scar.oard of conduct has noc been zee.
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F inally ,  chose charged vich making che decernir .acicn co 
cccply vich such a requesc muse cir.d chac che races chen 
known vould noc p rec lude ir .demnificacicn.

O ff ic ia l  Ccmenc co ACC Seccion 10.06.502 *
'AUTHORIZATION: PERMITTED AND PROHIBITED AMENDMENTS.

SCOPE: ACC sec ,  502 permits a corporacion co amend ics
a r c ic le s  in "any and as many respeccs as nay be c e s i re d ."
Sec. 502(a) scaces che I e g i s i a c u r e ’s incenc" co exerc ise  ics 
reserve power over corporac ions co a u th o r i se  ar.v amendmenc 
co che a r c ic le s  reg a rd le ss  o f  vhecher any such amendment vas 
permissible under p r io r  lav. Such power vas reserved under 
AS 10.05.822 fo r  corporacions forced under che Alaska 
Business Corporacion ' s Acc of  1957. As co corporacions 
formed p r io r  co 1957 under T e r r i c o r i a l  Law, che case of 
Scarkev v. American A ir l in e s  I n c . , 68 Uash.Zd 3-3. S19 P .2d 
352 ( ^vb6 > is  approveo vi.cn respecc co ics incerprecacicn  of  
che Incenc of che Alaska L egislacure  in  adopc ing 'sec .  502.

Sec. 502(b) l i s c s  p e rm iss ib le  anendcencs vhich mighc 
ochervise be quescioned in l id g 3 C io n .  This l i s c  i s  noc 
meanc in any way co lim ic che general pover of amendmenc 
granced in. sec .  502(a) .  Racher, che enumeracior. or l i c i c  
amendmencs is  incended co l im ic  che common law "vesced 
r izhcs"  doccrine  a3 exem plified  in Morris v. American Public 
U d l i c i e s  Co. . .21 D el.Ch. 391 , 190 A." , o ( 1923).

Sec. 502(c) l im ics  che genera l  pover co amend wich respecc 
co scacemencs in  che o r ig in a l  a r c i c l e s  l i s t i n g  che names ar.d 
addresses of che I n i c i a l  d irecco rs  and che I n i c i a l  agenc.

CHANCE IN FORMER ALASKA LAW: Sec. 502(a) i s  Caken from CCL
Seccicn jjO. ic  rep e a ls  che subscance o i  former AS 
10.05.270, vhich ic  r e p la c e s ,  and adds language which makes 
c le a r  che l e g i s l a c iv e  cr.car.c in providing fo r 'ch e  amencmenc 
of a r c ic le s .

Sec. 502(b) i s  l a rg e ly  a reenaccnenc of  farmer AS "0.05.2*3. 
Several minor de lec ions  vere occasioned bv che eliminacion 
of che ocr.ceoc of  par  va lue .  More imporcancly, che language 
in sec. 502(b)(2) i s  new. The language r e f l e c t s  a major 
change in former Alaska lau.
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Presumably, an amendmenc under sec.  502(b)(2) could eicher 
shorcen o r  lengcnen cne duration or  a corporacion 
escab lished  by e ich e r  en omission or a sp e c if ic a t io n  or 
duracion i n  che o r ig in a l  a r c ic le s .  However, shortening che 
duration' o f  a corporacion could funccicn co vioiace che 
procedure fo r  voluncary d isso luc ion  escabllsheo in  Arcicle 
9. Sec. 605 requ ires  a minimum 2/3 a f f irm ative  voce co 
elecc co v o lu n e a r i ly  d isso lve .  This scacucory requirenenc 
could e a s i l y  be circusvenced under che new lav by simply 
passing an anendnenc shortening che corporac ion 's  lice; such 
an anendnenc vould only require  a m ajor i ty  voce under sec. 
504. In v ie v  or chis p o s s ib i l ic y ,  che wording or sec. 
502(b)(2) vas  c a re fu l ly  chose co unequivocally auchorice 
only changes vhich extend l im i ta t io n s  imposed upon a 
corporac ion ' s duracion.

As is  d iscussed  in  Scace e:: r e l .  Swanson, ec a l .  v. Perham.
I 0 Wash.2d 372, 494 P.id  1365 i ‘ 9 /2 ) .  cr.e a r c ic . e s  are a 
concracc o f  a fourfo ld  nacure: (1) becween che scace and 
che corporac ion ; (2) becween che scace and che 
s tockho lders ;  (3) becween cr.e corporacion and che 
s tockholders; and (4) becween che stockholders themselves. 
The scacucory a u th o r iza t io n  co amend che a r c ic le s  Is a pare 
of che concracc .  Ic is  a broad auchorizaci.cn wich no 

"express scacucory lim icacions. However, crad ic iona l 
concracc la v  p r in c ip le s  or equicy do ex isc  as limicacions on 
Che power co amend. See Honizmon v. Green Giar.c Co.. 208 

'F.Supp. 754 , a f f 1 d 309 r .2d  oo<' (ocn Cir.  H o i )  wmch held 
chac amendmencs working a d ra s t i c  change in  che manner in 
which che corporac ion  was held and con tro l led  were 
permissible "In  che absence of fraud and che v iolacion of 
any f id u c i a r y  r e la t io n s h ip ."

Thus, l e g i s l a t i v e  auchorizacien co f re e ly  auer.d che a rc ic le s  
Is noc a ca rce  blanche co oppress minoricy incerescs .  
Limicacions imposed by che f iduciary  ducies or majoriiv 
shareholders as discussed In the coczzenc co sec. 542 of che 
ACC and Limicacions imposed by equicable p r in c ip le s  of 
concracc law may be used co challenge fundamental and u n fa ir  
or oppress ive  changes sought through amendment o i  che 
a rc ic le s .

We 11'conceived  drafcnanship car. procecc minoricy incerescs 
againsc cumulcuous r e c a p i ta l iz a t io n s  or a d i lu t in g  issuance 
of nev scock. Sec. 2 ’0 expressly permits che a r t i c l e s  co 
require superm ajo r ity  voces: sucn voces could be employed 
for cr.e approval o f  acendmer.cs co che a r c ic le s  i f  the
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majoricy voce provided by s e c .  504 was considered cc be 
in s u f f ic i e n c ly  proceccive o r  minoricy incerescs .  Sec. 50S 
would procecc such a s u p e ra a jo r ic y  p rov is ion .  Miscellaneous 
provis ions in  Arcicle 12 g iv e  ex isc ing  corporacions a choice 
of remaining under che 2/3 vocing requirenenc of p r io r  law 
o r  of being govemea by che Qajoricy vocing requiremenc of 
sec.  504.

F in a l ly ,  ic  i s  noced chac ACC sec. 502 follows MBCA Seccion 
58 in  secs.  502(b)(5) and ( b ) (6 )  in codify ing  che se ra  
"shares"  wich che phrase " a l l  o r  ar.v pare". This language 
change r e f le c c s  a des ire  co conform Alaska law co che 
language of che model scacuce ; ic  is  noc incended co 
auchonce  discriminacory creacmenc of  shares of che same 
c la ss  or s e r ie s .

O f f ic ia l  Concenc co ACC Seccion 10.06.504.

PROCEDURE TO AMEND ARTICLES OF INCORPORATION.

SCOPE: ACC sec. 504 secs f o rc h  che candacory procedures
wmcn nusc be followed co amend che a rc ic le s  of 
incorporac ion . Under sec .  504(a)(1 )  i f  no shares have been 
Issued che power of amendmenc r e s id e s  in che board. This 
power of  amendmenc may be su b je cc  co concracc l im icacions i f  
ic  i s  accecpced ac a poinc i n  clme ac uhich share 
subscripcions have been encered  buc uhich is  p r io r  co 
issuance of che shares.

Once shares arc oucscanding s e c .  504(a)(2) vescs cor.currer.e 
power in  che board and che vocing  shares co in ic ia c e  
amendoencs co che ex iscing  a r c i c l e s .  To become e f fec c iv e  an 
amendmenc in ic iaced  by che sh a re h o ld e rs  does noc become 
e f fecc ive  u n c i l  approval by che board. Sec. 504(a)(2) 
requ ires  chac board c o n s id e rac io n  be given ac che nexc 
r eg u la r  or spec ia l  meecing h e ld  following shareholder 
approval.  In passing upon a shareholder  in ic ia ca c  aoendmenc 
ic  i s  imporcanc chac d i r e c c o r s  underscand chac chey are  co 
exe rc ise  an tndependenc b u s in e s s  judgnenc and noc serve as a 
mere rubber scamp. A board in ic ia c e d  amendmenc does r.oc 
become e f fec c iv e  uncil  i c 'h a s  been approved by che 
oucscar.ring shares.

Under che ACC scheme, app rova l by che oucscanding shares 
normally means approval by an absoluce majoricy of che 
oucscanding shares enc ic led  co voce. In order co decarmine
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che shares encicled co voce recourse zusc be had co che 
concenc or che corporace a r c i c l e s .  Class vocing nay be 
required  under cvo circumscances. I f  che exiscing a rc ic le s  
granc ce rca in  oucscanding shares che righc co voce as a 
c la s s  or s e r ie s ,  an amencmenc co che a r c ic le s  i s  noc 
e f fecc ive  unc i l ,  in  add ic ion  co receiv ing  approval by a 
na jo r icy  or che oucscanding shares ,  ic i s  approved by a 
n a jo r icy  of chac c l a s s  or se r ie s  vocing as a c l a s s .  See ACC 
sec. 990(5). Even i f  che exiscing  a r c ic le s  do noc confer 
vocing righcs upon an oucscanding class  o r  s e r i e s ,  ACC sec. 
506 enfranchises such shares  i f  che anendnenc uould a lce r  
che r e la c iv e  r ighcs,  p re fe rences ,  o r  r e sc r ic c ic n s  o f  chose 
shares .

As noced. approval o f  che oucscanding shares normally scans 
a simple, absoluce n a jo r ic y  of che shares enc ic led  co voce 
( inc lud ing ,  when r e q u ire d ,  a simple, absoluce n a jo r ic y  of 
each c la s s  or se r ie s  wich separace vocing r ig h c s ) .  However, 
i f  che exiscing a r c i c l e s  require  a g reacer  n a jo r ic y  or even 
che unaniaous voce of  che oucscanding sha re s ,  c l a s s  or 
s e r ie s  and auendmenc i s  noc approved u n c i l  ic  has accained 
chac requ is ice  voce. See ACC sec. 508.

ACC sec.  504(a)(3) adopcs an idea suggesced by che Revised 
Model Business Corporacion Acc. Unless che arc! . le s  provide 
ocheru ise ,  che board i s  given auchoricy co effecc chree 
cypes of amendnencs wichouc che necessicy of  shareholder  
approval.  The f i r s c  cwo cacegories involve de lec ion  c f  che 
names and addresses of  che i n i c i a l  d ireccors  and reg isc e red  
agenc. The chird permics che board co change each issued 
and unissued auchorized share of an oucscanding c l a s s  inco a 
g reacer  number of whole shares i f  che corporacion has only 
shares of chac c lass  oucscanding.

ACC sec. 504(c) req u ire s  chac wriccen nocice seccing foreh 
Che proposed amendmenc o r  amendmencs or a summary of che 
changes co be effecred  chereby sh a l l  be given co each 
shareholder  of record e n c ic led  co voce in  accordance wich 
Che general ACC p rov is ions  on r i s e  and manner fo r  che giving 
of nocice of shareholder seec ings .  I f  such nocice is  noc 
given or  f a i l s  co f a i r l y  apprise che shareholders o f  che 
concenc of che amendmenc of amendmencs cr.e voce caken on 
che quescion of approval sh a l l  be a n u l l  icy .  In chis  
ccnneccion che I eg is iac u re  mrends co approve che holding in  
Berze r  w. Anana Socierv, 253 Iowa 3 'S, ! ”  M.U.2d 753 
( 9o2).
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CHANGE 111 FORMER ALASKA LAW: ACC sec. 504‘ s subseccions
' aj ( i ) . iTi ana (c; are caKan fron fo m er  AS 10.05.276 anc 
t . icc ion of che Model Acc. Sec. 504(a)(2) Is adapced f re e  
Saccion 902(a) of che GCL and changes fo m e r  Alaska law cy 
e x p l ic ic ly  g iv ing  shareholders  che power co in ic ia c e  
amendnencs co che a r c i c l e s .  Fomer Alaska law required  
cwo-chird’s majoricy of che shareholders co approve 
anendnencs co che a r c i c l e s .  ACC sec.  504(a)(2) opes fo r  a 
majoricy of che oucscanding shares enc ic led  co voce (see, 
ACC sec. 990(5)) ,  buc makes che a rc ic le s  conpecenc co 
esca b l ish  superna jo r icy  vocing requirenencs which cannoc be 
a lce red  by amenacenc save by che a f f im a c iv e  consenc of che 
supermajoricy. See ACC sec. 508.

Sec. 504(a)(3) i s  caken from RM3CA Seccion 10.02 wich che 
following nod if icac ionss  che f i r s c ,  f i f c h ,  and sixch 
cacegories of boara amendnencs are e l in inaced .  The f i r s c  
vas unnecessary in  Alaska since no p r io r  law l in ice d  che 
l i f e  of corporacions: che f i f c h  (dealing wich r.ane changes) 
was noc c a r r ie d  forward because of a percepcion chac nace 
changes oughc co be approved by che shareholders: and che 
sixch uas superfluous s ince che ACC does noc vesc che board 
wich any ocher circumscances in  which ic  i s  a su f f ic ie n c
Sower co amend che a r c i c l e s .  The conrepc i s  new co Alaska 

aw.

O f f ic ia l  Comnenc co ACC Seccion 10.06.506 

CLASS VOTING ON AMENDMENTS.

SCOPE: I f  che a r c ic le s  have escablished more chan one c la ss
or oucscanding sh a re s ,  amendnencs which would change che 
r e la c iv e  r ig h c s ,  p re fe ren ces ,  o r  re sc r icc io n s  pose spec ia l  
problems. On che one hand i f  che amendmenc would creace a 
c la s s  or s e r ie s  wich r ighcs  superio r  co chose of an 
oucscanding c l a s s ,  chere i s  p re jud ice  co chac c lass  even 
chough chere i s  cechn ica lly  no a lce rac ion  in che indencure. 
I f  che "sen io r  shares" are r.onvoeing, che holders are  ac she 
mercy of che common shareholders  who may accempc co use che 
amendmenc machinery co diminish che preferences c r  r ighcs of 
Che sen ior  s e c u r ic ie s .  ACC sec. 506 'confroncs boch or chese 
problems wich che concepc of "c la ss  vocing."

F i r s c ,  che seccion scrong-am s vocing righcs for 3ny c lass  
of shares adversely affecced  wichin che s p e c if ic  p rovisions 
of che scacuce. These vocing righcs obcain i r re sp e ce iv e  of
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any provis ions  of che a rc ic le s  and cay r.oc he i r p a i re d  c r  
deniea by any im e r n a i  ru le  wichin cr.e ccrporaca scruccure.

Second, as co any aoenccenc on which chere i s  a r ighc  co 
voce by c l a s s ,  chere is  no "approval by che shareholders" 
unless  che anencmenc receives cr.e a f f i r c a c iv e  voce of a 
najoricy  of che affecced c la ss  as well as a n a jo r icy  of che 
ocher shares enc ic led  co voce.

CHANGE IN FORMES ALASKA LAW: ACC sec. 506 i s  la rg e ly  a
reenaccnenc oc com er  73.05.131. References co par value 
have been elin.ir.aced ir. keeping vich che ACC f in a n c ia l s .
Sec. 506(6) anenas p r io r  law co confom vich  Seccion 60 of 
che MSCA. P r io r  Alaska law did r.o: include an inc rease  in  
che auchorized number c :  shares of a superic r  c la s s  as an 
anencnenc giving a righc co c lass  vocing.

Sec. 506(7) amends p r io r  Alaska law co conform co Seccion 
60(h) or che Model Acc by providing for c la s s  vocing on 
proposed anencnencs which vould auchorize che board co 
divide sen ior  c lasses  mco se r ie s  and f ix  ana decermir.e che 
designacion of s e r ie s  and che re lac ive  righcs ar.d 
preferences becween se r ie s .  The provisions of former AS

C IO.05.279 have been deleced fron che ACC as being 
subscancially  duplicacive of former .232 and re f iec ce d  in  
che coverage of ACC sec. 506.

O ff ic ia l  Comer.: co ACC Seccicn i0 .06.508.

GREATER VOTING REQUIREMENTS.

SCOPE: ACC sec. 210 permics ehe a rc ic le s  co sec up
supercajoricy  or even unanimous vocing requiremencsi sec. 
508 proceccs such requiremencs b7 specifying chac an 
anendmenc afreccir .g  such, an a rc ic le  muse be approved by che 
sace superma;cricy voce.

CHANGE IN FORMER ALASKA LAV?: Sec. EC3 is  new ca Alaska
law. scemaing crcm GCL Seccion 902(e).

O ff ic ia l  Cc~er.t :o ACC c e c n c r . s :

Sec. :0.Co.510. ARTICLES Cr AMENDMENT.

Sec. ’0 .2 6 .51 : .  FILINGS ARTICLES CF AMENDMENT.
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SCOPE; In order  for  an anendnenc co Che a r c ic le s  of
incorporacion co becoce e f fec c iv e  as provided in sec .  514.
ic  is  necessary co aake a f i l i n g  wich" che c o c a is s io n e r  ar.d
receive a c e rc i f ic a c e  of anendnenc. Sec. 510 s p e c i f ie s  whac
che a rc ic le s  o i  anendnenc are  co inc lude; sec.  512 s p e c i f ie s
che proper f i l i n g  procedure.*
CHANGE 111 FORMER ALASKA LAW; ACC sec. 510 i s  a reenaccnenc 
or ro m er  AS i 0 . u 5 . i o 3  vicn che delec ion  of a subseccion 
r e fe r r in g  co "scaced cap ica l"  which i s  unnecessary under che 
ACC f in a n c ia l s .

ACC sec. 512 i s  a reenaccnenc of  f o m e r  AS 10.05.238 vich  
cechnical rewording co accocnodace che ccr.solidacion o i  
p rovis ions specify ing  che creacnenc o i  docuoencs in  che 
co n n iss io n e r‘s o f f ic e  m  ACC sec. 910.

O ff ic ia l  Cannenc co ACC Seccion 10.06.514.

EFFECT OF CERTIFICATE OF AMENDMENT.

SCOPE; An anendnenc co che a r c ic le s  i s  noc e f fec c iv e  u nc i l  
sucn cine as che conn iss ioner  has reviewed che anendnenc co 
asce rca in  ics  cor.fornicy wich lau (sec. 910) and issueo a 
ce rc i f ic a c e .  of aner.dnenc. The anendnenc nay provide by ic s  
ceres an e i iecc iveness  dace noc aore chan chirpy (30) days 
subsequenc co che f i l i n g  wich che co c a iss io n e r .

ACC sec. 514(b) s p e c i f ie s  chac an anendnenc does r.oc have a 
recroaccive effecc  so as co compromise any pending 
l ic ig a e io n ;  nor does an anendnenc changing che corporace 
name abace a suic broughc againsc che corporacion in  ic s  
fo ra e r  nane.

CHANGE FORMER ALASKA LAV: ACC sec. 514 i s  e s se r .c ia l ly  a
reenaccnenc c :  :c rn e r  Ad 0.05. 291 . Language is  added iron 
MBCA seccion 63 pera icc ing  up co a 30-day delay cr. 
e i ie c c iv e n e s s .

O f f ic ia l  Ccmmenc co ACC Seccion IQ.06.5‘6 . 

RESTATED ARTICLES OF INCORPORATION.

SCCPE: This housekeeping p rovision  merely auchonzes  a 
corporacion fron cine co cine co rescace che concenc of  ics
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a r c ic le s  as chey nay have been amended by reso iuc ion  of che 
board. The quescion i s  one of iorcii che subscancive 
provis ions of che arcic ies  are r.oc co be a lcored.  In face ,  
sec. 5?6 requ ires  chac a scacenenc be f i l e d  wich che 
rescace<h a r c ic le s  which avers chac che rescacec a rc ic le s  of 
incorporacion correccly  sec ouc wichouc change che 
corresponding provisions oc che a rc ic le s  o f  incorporacion.
A corporacion des ir ing  co boch rescace ics  a rc ic le s  anc 
amend' chen concurrencly nusc follow che requiremencs for 
amending che a r c ic le s .  ACC sec. 504(b) provides fo r  chis 
conbined procedure.

CHANGE 1M FORME?. ALASKA LAW: ACC sec.  f lo  is  a reenaecmenc
oc corner ao . 0 . 0 5 . .
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O ff ic ia l  Conmenc co ACC Seccions:

10.06.513. FILINC OF RESTATED ARTICLES OF INCORPORATIONS

10.06.520. EFFECT OF ISSUANCE OF RESTATED CERTIFICATE OF 
INCORPORATION.

SCOPE: ACC sec. 518 s p e c i f ie s  che procedure co be followed
uy. cne corporacion and che commissioner ( sec .  910) in  che 
f i l i n g  and adn in isc rac ive  handling of che rescaced a r c i c l e s .  
ACC sec. 520 provides chac ehe rcscaced a r c ic le s  beccoe 
e f f e c t iv e  and supersede che o r ig in a l  a r c ic l e s  and a l l  
amendnencs co chem uDon che issuance of che rescaced 
c e rc i f ic a c e  of  incorporacion.

CHANGE III FORMER ALASKA LAV): ACC sec. 513 i s  a reenaccnenc
or corner As .0.05.505 wich eechnical rewricir.g co 
accommodace che consolidaelon of naccers specify ing documenc 
processing in  che commissioner's o f f ic e  in  sec. 910. ACC 
sec. 520 i s  a veroacin reenacimen: of f e m e r  AS 10.05.306.

O ff ic ia l  Cocmenc cc ACC Secclcr. '0 .06 .522 .

AMENDMENT OF ARTICLES OF INCORPORATION IN REORGANIZATION 
PROCEEDINGS.

SCCPE: ACC sec. 522 is  designed co ccerainace loca l  law
wren che Federal 3ar.krupccy acc. A plan o i  reorganizacran 
under chac acc may a ice r  or eliminace snareholoar incerescs 
in a manner whicn would never ebeam an aff irm acive vece o i
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ehe shares .  I f  lo c a l  law does noc pern ic  anencmar.c wichcuc 
such a voce, an involuncary d isso luc ion  and re ir. corooracicn  
uould be necessary co achieve che des ire a  resu lc  or che 
bankrupccy reo rg an iz a t io n .  This process nay. among ccher 
chings, inc rease  l i a b i l i c y  fo r  fed e ra l  income caxes. ACC 
sec. 522 prevencs chis problem by perm itt ing  acer.cnenc of 
che a r t i c l e s  as p a r t  of che reo rgan iza t ion  proceeaings.

CHANGE IM FORMER ALASKA LAW: ACC sec. 522 i s  new co Alaska
law; i t  is  caken rrom MBCA Seccion 65.

O ff ic i a l  Cocmenc co A.CC S ec t io n s :

10.06.524. FILING OF AMENDMENT OF ARTICLES IN 
REORGANIZATION PROCEEDINGS;

10.06.526. EFFECT OF ISSUANCE OF CERTIFICATE OF AMENDMENT 
IN REORGANIZATION PROCEEDINGS.

SCOPE: ACC sec .  524 s p e c i f ie s  che f i l i n g  procecure fo r  any
amenamencs co che a r c ic le s  accomplished according co ACC 
sec.  522. ACC sec. 526 provides for  e f fec c iv e rv ia  of  che 
amendments and issuance of  a c e rc i f ic a c e  of amer.cmenc by che 
commissioner. The language of sec. 526 makes c le a r  chac no 
accion by e ich e r  che board or  che shareholders is  requ ired  
fo r  che cendoencs co become e f f e c t iv e .

CHANGE IN FORMER ALASKA LAW: ACC secs.  524 and 525 are  new
co Alasxa law, being aoaea in  che wake of sec. 522. Thev 
are in  c o n f o r m if  wich ocher " f i l i n g "  and "e f f e c t iv e n e s s "  
p rov is ions  in  che ACC. They derive frcm MBCA Seccion 65. 
Sec. 524 v a r ie s  in ic s  re l ia n c e  on 3ec. 910. Sec. 526 
v a r ie s  subscancively in  chac che MBCA provision pe rm it t in g  
Che e f f e c t iv e n e s s  co be delaved for up ca chircy (30) cavs 
has been de’.eced. Ocher v a r ia t io n s  in che cexc cf  sec. 526 
and MBCA Seccion 65 do noc work any subscancive changes.

O f f ic i a l  Comment co ACC Sections 10.06.520-540.

MERCER, CONSOLIDATION, SHARE EXCHANGE.

SCOPE: These sec t ions  define and sec up uniform procedures
ror  che proposal of chree c l a s s i c  farms of organic change. 
Ip che evenc of e icher  a merger or conso l ida t ion ,  cne or 
bach of che p a r t i c ip a t in g  corporacions formally ceases ca

C l
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e x isc .  In che evenc of a share exchange, chere is  no f c m a l  
suoression of a con3dcuenc corporacion buc i s  becomes a 
wholly owned subsid iary  of che accuiring  corporacion. Ir. 
each instance che scheme of che ACC is  co place che 
r e s p o n s ib i l i t y  for che f racing  of a proposal wichin che 
d isc rec ion  of che board3 of che conscicuenc or parc ic icac ing  
corporacions. The approval of che shareholders i s  chen 
obcained under secs .  564 and 546.

CHANGE 1:1 FORMER ALASKA LAW: Sec. 530 and 532 (per ta in ing
co cne oeccr.icion or ano procedure for  merger) are caken 
from Model Acc Seccion 71 end r e f l e c t  wichouc change fo m er  
AS 10.05.375 and 378. Secs. 534 and 536 (p e r ta in in g  co che 
d e f in i t io n  of and procedure for consolicacior.  are caken cron 
iodel Acc Seccion 72 and r e f l e c t  without change com er AS 
10.05.38' and 334. Secs. 538 and 540 (per ta in ing  co che 
d e f in i t io n  of and procedure for  a share exchange) are  caken 
f rc a  Model Acc Seccion 72A and are wichouc precedent in 
f o m e r  Alaska law.

O f f ic ia l  Cocmenc co ACC Seccion ’0.06.542.

DISPARATE TREATMENT OF SHARES OF THE SAME CLASS CR SERIES 
PROHIBITED: EXCEPTIONS.

SCOPE: The ob jec t  of ACC sec. 542 is  co e s t a b l i s h  a le g a l
presunpcion againsc che d ispa ra te  creacmenc of shares  of che 
same c lass  or s e r ie s  in any plan fa r  any specie of  "organic 
change" (merger (sec .  530), consolida tion  (sec . 534). share 
exchange (sec. 538). or merger of subsid iary  (sec. 554)).
The f id u c ia ry  ducies of m ajority  or co n tro l l in g  
shareho lder (s )  uhich have recenclv been rocogniced in  Singer 
v. Magnavox Co.. 830 A.2d 969 (Del. Sup. 1977), a re  given 
le g is ia c iv e  approval through fom uiacion  oc sac. 542(a).

Sec. 542(b) accocaodaces the argvnencs t h a t  che shareholders  
in  any riven corporacicn muse accepc 3S a p o s s i b i l i t y  th a t  a 
m ajority  wich which chey disagree may exe rc ise  c h e i r ’ vocir.g 
s t ren g th  co work an organic chance fc r  purposes or  r e s u l t s  
which do noc appeal : r  or advancage che m inority .  The 
legitimacy of a des ire  by che majority to achieve or  procecc 
a Subchapter S eleccicr.  is  reccgnitcd  in sec. £ * 2 (b )( !) .

As co ocher business reasons or purposes which may ac tua te  
che m ajority ,  sec. 342(b)(2) places che burden of proof ( in  
the evenc of l ic ig a e io n  challenge by any shareholder)  uscn

(_
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che prooonencs co esCablish che disparace creacmenc as 
consiscenc wich f id u c ia ry  due* .s owed co a l l  sha reho lders .
In Chis manner che ACC recognizes chac majoricy 
shareho lder(s)  a l so  have " r ig h c s ."  See Tanzer v.
Incem acior .al General In d u sc r ie s .  I n c . .  3 79 A. la  1121 (Del.
19 7 7 ) .

CHANGE IN FORMER ALASKA LAW: ACC sec. 542 i s  predicaced
upon ouc noc acapcea iron  GCL Seccion 1101. Sec. 542 is  
unprecedenced in  f o ra e r  Alaska lau.

O f f ic ia l  Cocaenc co ACC Seccion 10.06.544.

NOTICE TO AND APPROVAL 3Y SHAREHOLDERS.

SCOPE: ACC sec. 544 mandaces che seeps which muse be caken
co seek che approval of shareholders  of che conscicuenc 
corporacions co any merge.-, conso l idac ion , or share 
exchange. Approval o f  che merger of a subsid iary
corporacion (sec . 554) is  noc wichin che scope of sec .  544.
Wriccen nocice muse be given co each shareholder
ir re sp e cc iv e  of vocing r ighcs noc less  chan 20 days before
che Deecing. This nocice muse scace chac che purpose or cr.e 
of che purposes of che meecing i s  co consider  che proposed 
organic change. A copy of che plan for  che proposed change 
Cogecher wich che cexc of che ACC provis ions on che r ighcs  
of d issencing  shareholders  muse accompany che nocice .

CHANGE IN FORHER ALASKA LAW: Sec. 544 i s  a modified vers ion
or new seccion 73 or che Model Acc and has been excended co 
creae che share exchange in  a manner idenc ica l  co che merzer 
o r  conso lidacion . Former AS 10.05.387 did noc include che 
share exchange because such an organic change was prev iously  
noc governed by Alaska lau. A furcher change i s  re f lec ce d  
in sec. 344's command chac che nocice co shareholders 
include e iche r  a copy or incorporace che cexc of ACC secs. 
574 and 576 respeccing che r ighcs of a dissencir.g 
shareholder .

O f f ic ia l  Catrmenc co ACC Seccion 10.06.546.

MANNER OF APPROVAL 3Y SHAREHOLDERS.

SCOPE: ACC sec. 546 en franch ises  a l l  shares of every c lass
cr s e r ie s  of each conscicuenc corporacion co an organic
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change nocice under sec. 564. The plan prepared bv che 
board ar.d nociced co che shareholders s "approved1' user, 
receiv ing che a f f im a c iv e  voce of an 3csoiuce tvo-ch irc s  
na jo r icy  of a l l  oucscancir.g shares .  I f  che a r t i c l e s  c f  any 
conscicuenc corporacion confer upon any c lass  or s e r ie s  of 
shares che righc co voce as a "c la ss"  cr. che approval oi any 
organic change, chen approval is  noc obtained u n le ss ,  ir. 
add i t ion  co rece iv ing  che a f f im a c iv e  voce of ac lease 
tw o-th irds  of a l l  oucscanding snares ,  che plan rece ives  cbe 
a f f im a c iv e  voce of  ac lease cvo-chirds of '  chac c l a s s .

In che absence of provisions in che a r c ic le s  tranc ing  che 
righc cc voce by c l a s s ,  sec. o-o cancaces c lass  vecmg i f  
any p rov is ion  c f  che plan for  che organic change would. i f  
ic had been proposed as an acencoenc cc che a r c ic le s  cf 
incorporacion of chac conscicuenc corporacicn. have requ ired  
recognit ion  of a r i g h t  of sucn shares co voce as a c l a s s .
I f  che organic change is  a share exchange, sec. 5 1 6 's 
"acrong am " prov is ion  on c lass  vocir.g cocalr.s only i f  che 
affeccsd  c la ss  i s  Included in  che excr.ar.ge.

CHANGE IN FORMER ALASXA LAV): ACC sec. 516 is  c r e s i s e c  upon
new Section /'3 of cne Hocei Acc wich a n o d if ic ac icn  co 
rec a ln  che cvo-chird3 vocing requirecencs found in  f o m e r  AS 
10.05.390. The oni changes worked by sec. 516 p e rc a m  co 
Che Inclusion of s h . . e  excnanges.

O ff ic ia l  Cocaenc to ACC Seccion ’0 .06.518.

ABANDONMENT OF PLAN OF MERGER, CONSOLIDATION. CR EXCHANGE.

SCOPE: ACC sec. 568 provides chac notw ithstanding aoproval
by cne shareholder (sec. 546) che plan nay f a i l  wichouc 
furcher accion i f  any condition precedent or concurrent is  
noc s a c is f ie d  or i f  any condition subsequenc is  c r ig g t r e c .

CHANGE IN FORMER ALASKA LAW: ACC sec. 543 is  caken f rc a
Seccion . j ot :.-.e Moce. *cc ar.d a i r r o r s  wichouc change the 
concenc of fo m e r  AS 10.05.393 save fo r  inc lu s ion  o f ' t h e  
share exchange.

O ff ic ia l  Cement to ACC Section 1 0 . 06 . 5 50

ARTICLES OF MERGER. CONSOLIDATION, OR EXCHANGE.
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SCOPE: ACC sec. S50 e scab i ishes  che formal r e q u is ic e s  and
ac n m isc rac iv e  paperwork necessary  co r e f l e c t  che 
coobinacion. Each conscicuenc corporacicn  i s  requ ired  cc 
execute a sec or reconbinacion a r c i c l e s .  The a r c i c l e s  oust 
scace a i l  che percinenc faces of  che coobinacion, inc lud ing  
Che mechanics of che shareholder  voce.

CHANGE IN FORMER ALASKA LAW: ACC sec. 550 i s  predicaced
upon new seccion /» or cne Model Acc. Ic r e f le c c s  a change 
in  che wording of subseccions (1) and (2) co subscicuce 
"were" fo r  "are" used in  f o m e r  AS 10.05.396. Also in d u c e d  
for che f i r s c  cine i s  che share exchange.

O ff ic ia l  Ccmenc ro ACC Seccion 10.06.532.

FILING OF ARTICLES OF MERGER. CONSOLIDATION, OR EXCHANGE.

SCOPE: ACC sec. 552 d irec cs  chac a duplicac ion  o i  che
reconbinacion a r c ic le s  (sec .  550) i s  co be de l ive red  co c :e 
connissioner  for  processing according co che u n i i c m  
procedures escab lished  in  ACC sec.  910.

CHANGE IN FORMER ALASKA LAW: ACC sec.  552 i s  premised upon
new Seccion 75 or che Mooei Acc and fo m e r  AS 10.05.402 
cechnically, rescaced co r e f l e c t  che uniform processing  
procedures escab lished  under sec .  910.

O ff ic ia l  Cocmenc co ACC seccion 10.06.554.

MERCER OF SUBSIDIARY CORPORATION.

SCOPE: ACC sec.  554 auchorires  a "shore form" ce rger
becween a parent and a su b s id ia ry  whenever ac lease 90 
percent of a l l  oucscanding shares of each and every c la ss  
are owned by che parenc corporacion.

CHANGE IN FORMER ALASKA LAW: ACC sec. 554 i s  caken froo 
Seccion i i or rne llocer Acc. Ic has no precedenc in  Alaska 
law.

O f f ic ia l  Ccmmenc co ACC Seccion ’3.06. 56.

PROCEDURE 7-R MERGER OF SUBSIDIARY CORPORATION.
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SCOPE: ACC sec. 556 places che power co oropose and
TnpTenenc che plan cor che r.erger of che subsid iary  inco cho 
q u a l i f ie d  parent corporacicn wichin che beard of che 
acquiring paren t.  Mo shareholder approval i s  requ ired .  
Disparace creacnenc of shares of che sace c la s s  dr se r ie s  
cusc pass cuscer v.nder sec. 542.

CHANGE IN FORMER ALASKA LAW; ACC sec. 555 i s  taken fron 
Seccion 75 or che Model acc wich*a aod if icac ion  co subjecc 
che process co che ACC provision (sec. 5*2) c re a t in g  a 
presunpcion againsc cha disparace creacnenc of shares of ehe 
sane c la ss  o r  s e r i e s .  This n o d if icac isn  re f lec cs  a 
le g is la c iv e  des ire  co re sc ra in  che use of chis veh ic le  for 
"going p r iva te"  co freeze ouc a ino r iey  share incerescs  
wichouc che advancenenc of sone business curpose cor che 
d is p a r i ty .  See Singer v. Masnavox, 330 A.2a 959 (Del. Suo. 
1977).

O f f ic ia l  coctoenc co ACC Seccion 1Q.06.553.

FILING OF ARTICLES OF MERGER OF SUBSIDIARY CORPORATION.

SCOPE: ACC sac. 558 concinues che un ifo m  procedures for
f i i i n g  wich che coca iss ioner  escablished under sec. 910.

CHANGE IN FORMER ALASKA LAW; ACC sec. 553 i s  caken fron 
Hoaei Acc Seccion 73 as techn ica l ly  rew ri t te n  co accoccodaee 
che un ifo ra  f i l i n g  procedures of che ACC.

O ff ic ia l  Cocaenc co ACC Seccion 1Q.06.550.

EFFECT OF MERCER, CONSOLIDATION. OR EXCHANGE.

SCOPE: ACC sec. 560 provides chac che ccabir.acion becoces
erceccive upon che issuance of che c e rc i f ic a c e  by che 
conniss ioner.  The seccion also provides fo r  a siibsecuenc 
effeccive dace, noc lace r  chan chircy days a fcer  the f i l i n g  
of che plan, i f  che plan contains such a prov is ion .  Sec. 
560 is  a s u f f i c i e n t  auchoricy for Che succession bv the 
surviving or r e s u l t in g  corporacion co a l l  of che r ighcs  and 
l i a b i l i c i e s  of che conscicuenc corporations.  To che excenc 
chac che reconbinacion a r t i c l e s  purport to aaend che 
a rc ic le s  of incorporacion, such change is  given e f f e c t .
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F in a l ly ,  sec. 560 deceram es che face or a l l  shares o f  chis 
conscicuenc corporacions which are  co be converceo or  
exchanged. The ownership c la in s  anc incerescs  or 
shareholders  in  che conscicuenc corporacions are defined 
subjecc co any righcs which nay be asserced by a dissencing 
shareholder under sec .  574.•f
CHANGE in  FORMER ALASKA LAW: ACC sec. 560 i s  predicaced
upon new Seccion io or cne Model Acc. The provision fo r  an
opcionai delayed e f fecc ive  dace, che inc lu s ion  of share
exchanges and che e l ia in a c io n  of f o m e r  subseccion (7)
regard ing  nec surplus of che aerg ing  or  consolidacm g
corporacions r e f le c c  che changes wroughc by sec. 550 over
f o m e r  AS 10.05.405. Z '

O f f .c ia l  Cocmenc co ACC Seccion 10.06.562.

MERGER, CONSOLIDATION. OR EXCHANGE OF SHARES 3ETVZZN 
DOMESTIC AND rOREICN CORPORATIONS.

SCOPE: Uhen corporacions of d i f fe ren c  3caces combine, che
conc iiccs  becween che laws respeccm g organic change presenc 
vexing problems. ACC sec. 562 removes chese pocencial 
c o n f l i c c s .  Under che ceres of che ACC a l l  domescic 
corporacions s h a l l  cooply wich chis chapcer. I f  che 
su rv iv ing  or re su lc in g  corporacion is  fo re ign ,  ic uusc as a 
cor.dicion of cerging wich a doaescic corporacion agree co 
in -scace  se rv ice  of process ,  appoinc che commissioner as 
agenc fo r  process ,  and formally agree co prcmpdy pay a l l  
d issencing  shareho lders .

CHANGE IN FORMER ALASKA LAW: ACC sec.  562 i s  predicaced
upon new Section 77 or cne Model Acc and replaces fo ra e r  AS 
10.05.408, 411 and 414. The inc lu s ion  of che share 
exchange i s  unprecedenced in fo m e r  Alaska law. Fomer .414 
(Effecc of Merger or Consolidacion of Foreign and Dccescic 
Corporacion) is  eliminaced as surplusage.

O f f ic ia l  Cor.nenc co ACC Seccion 10.06. 564.

REORGANIZATION: DISCLOSURE CF .ALIEN AFFILIATES.

SCOPE: ACC sec.  5'64 mandaces che d isc lo su re  of a l ie n
a c r i . i a c e s  and che oercencage of  che ir  cucscar.ci.-.j shares cr. 
any corporacion organiceo ur.cer chis Chapcer.
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CHANGE 111 FORMER ALASKA LAW: ACC sec. 564 r e r le c c s  che
concenc o: com er ao i 0. uo.250 as anended in  1980 by S3 112.

O f f ic ia l  Ccnnenc co ACC Seccion 10.06.566.

sale of assets in regular course of business( mortcage or
PLEDGE OF ASSETS.

SCOPE: The ACC disc iuguishes becween a sa ie  of assecs in
cr.e noraal course of  business (such as che sa le  o f  a l l  
invencory) and a sa le  of assecs noc in che regu la r  course of 
business .  Shareholder approval is  necessary for che laccer ,  
buc noc che fo m e r .  Sec. 586 allows che re le a se  of 
b e n e f ic ia l  concrcl of a co rporac ion 's  assecs for 
ccnsiderac icn  so long as such re le ase  is  in che usual and 
regu la r  course of business .  The norcgage or  pledge of a 
co:-poracicn's  assecs i s  allowed regard less  of che purposo.

CHANGE 111 FORMER ALASKA LAW: ACC sec. 566 i s  predicaced on
che 17o2 version or Seccion 78 of che Model Acc. Unlike 
fo m e r  AS 10.05.435, sec. 566 nakes a norcgage or pledge of 
any or a l l  assecs a decision wichin che so le  d isc rec ion  of 
che board.- Fomer Alaska law required  chac chere be 
shareholder  approval i f  such norcgage or oledgc was ocher 
chan in che nom al course of business .

O f f ic ia l  Consenc co ACC Seccion 10.06.553.

SALE OF ASSETS NOT IN RECULAR COURSE OF BUSINESS.

SCOPE: ACC sec. 568 creacs che s a le ,  lease ,  exchange or 
ocher d ispos ic ion  of a l l ,  or subscancia lly  a l l ,  of che 
propercy and assecs of a corporacion as che equivalenc of an 
organic change i f  noc nade in che usual and regu la r  course 
of business .  The power co frane che cerns ap.c cccnand such 
a cransaccicn is  lodged wich che board. Thereafcer,  wriccen 
nocice ausc be senc ~o a l l  shareholders rega rd le ss  o f  che 
vocing r ighcs of Cheir shares under cerxs of che a r c ic le s  o r  
che share indencure. This wriccen noc.ce ausc be given a 
a im a u a  of cwency days before a neecing ca l le d  co place che 
recomnenaacion or che board before che shares .

Sec. 568-aandaces chac chis nocice s h a l l ,  in ad d id o n  co 
scacmg che sp e c i f ic  purpose o i  che neecing, include a copy
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(
of  ACC secs.  574 and 576 respecc ing  che r ighcs  of a 
d issencing  shareholder .

CHANGE IM FORMER ALASKA LAW: ACC sec. 568 is  predicaced
upon oEcccon 7 9 of cr.e Model Acc. Forner AS 10.05.438 is
modified co eliminace a norcgage or pledge oc a l l  or
suhscanc ia l ly  a l l  a s s e c s . This copic i s  now covered by ACC
sec. 566 (p lac ing  che d ec is ion  wichin che d isc rec ion  o f  Che
board ) .  Sec. 568(b) d i f f e r s  from che concenc of che Model
Acc in  chac ic  req u ire s  che nocice of che meecing of
shareholders  co cons ider  che boa:.’d recomnendacioh co a lso
include a copy of che ACC secc ions on che r ighcs  of a
d issencing  sha reho lder .  -

O f f ic ia l  Commenc co ACC Seccion 10.06.570.

APPROVAL OF TRANSACTION 3Y SHAREHOLDERS.

SCOPE: ACC sec.  570 concinues che paceera of  creacing che
sa le  of  a l l  o r  subscanc ia l ly  a l l  of che corporace assecs 
when noc in  che r e g u la r  course of business as che funccional 
equivalenc of and organic  change. The proposal advanced by 
Che board i s  adopceJ upon che a f f i r c a c iv e  voce of ac lease 
cwo-chirds of a l l  oucscanding shares .  All share are 
f ranchised  by che scacuce rega rd le ss  o f  r e sc r ic c io n s  or 
lim icacions in  che a r c i c l e s  o r  share indencures. Class 
vocing i s  recognized, buc un like  sec. 544, only i f  che 
a re ic ie 3  (sec . 208(5)(c))  so provide.

I f  che buyer in  che sa le  is  in  concrol of or under common 
concrol wich che s e l l e r ,  sec .  570(b) ereccs an excraordinary  
requiremenc of approval via ac lease  90 percenc of che 
oucscanding shares reg a rd le ss  o f  re sc r ic c io n s  or  lim icacions 
in  che a r c i c l e s  o r  share indencure.

CHANGE IN FORMER ALASKA LAW: ACC sec. 570(a) is  predicaced 
on seccion /9(c)  or che Model Acc preserving che cwo-chirds 
vocing requiremenc of former AS 10.05.44).

Sec. 570(b) i s  new and addresses  a subjecc naccer 
unpreceoencco in Alaska law. The problem is  wich a de racro 
"cash ouc'' of  minorccy 3hare incerescs  i n a l i c i c  in che sa le 
of a l l  or subscanc ia l ly  a l l  of che co rporac ion ' s assecs 
ocher chan cr. che r e g u la r  course of business .  Sec. 542 is  
unavailing  as a source of  proceccion co minoricy 
shareholders because chere is  no ' 'd iscr ibucion.'*  The
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corporace encicy recains  aichcugh wich ics assecs (and 
conseauenc l iv ing  in  che aarkec place) perhaps rundanencally 
changed. The oooorcumcies in p l i c ic  in che corner assec 
holdings nay now have passea co anocher corporacion 
concroiled  by che na jo ricy  or c'-.e shares ,  chus excluding che 
n i r .oncy .  T..e requirenenc of  che excraordinary  absoluce 
nir.ecy percenc approval bv che oucscanding shares (wich a i l  
shares franchised)  is  designed co n in im c e  chis danger.

In adopclng chis provision che Ieg is iacu re  a lso  inccnds co 
endorse che f iduc ia ry  ducies owed by na jo r icy  co n inor icy  
share incerescs  as a rc icu iaced  in Sinser r .  Haznavox Co.,
380 A.2d 969 (Del. Sup. >977), and r e n n e a  nore s p e c i n c a i i y  
in Jones v. H.F. Ahc:anson sr.d Coroanv, ' Cal.3o 93 960 ?.2d 
*60 ('. 9o9). “

O ff ic ia l  Cocmenc co ACC Seccicn '0 .06 .572 .

ABANDONMENT OF TRANSACTION BY 30ARD.

SCOPE: ACC sec. 572 pem ics  che board, in ids  d isc re c io n ,  ro 
aoanoon a sec .  563 cransaccion nocvichscanding ics approval 
by shareho lders .  Such an accion or course of  conduce is  
subjecc co any r ighcs which nay have a r ise n  in chird 
p a rc ie s .

CHANGE IN FORMER ALASKA LAM: ACC sec. 572 i s  predicaced
upon Seccion 7r(o) or cne Model Acc and r e f le c c s  wichouc 
subscancive change che concenc of forcer AS 10.05.('99. Noce 
che concrasc wich abandonnenc under sec. 153. I f  che 
cransaccion is  a merger, conso lidacion . o r  exchange ic  nay 
be abandoned by che board only co che excenc chac 
abandonnenc machinery was place wichin che plan .

O ff ic ia l  Ccmenc co ACC Seccion 10.06.571.

RIGHT OF SHAREHOLDERS TO DISSENT.

SCOFE: The ACC recognises chac an organic change ( a  merger,
conso lidacion , share exchange, or sa le  of a l l  or 
subscancia l ly  a l l  corporace assecs ocher chan in che usual 
course of business) so rundanencally a lce rs  che v eh ic le  in 
which che sharenolder has invesced chac i s  would be harsh co 
require  a n inor icy  who cid r.oc approve che board’ s plan  :o 
beccr.e che involuncary shareholders of che resulc ir .g  encicy.

— — a.-: Vi >•
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Proceccion of  che n in o r ic y  share incerescs  i s  p a r t i a l l y  
excended hy che concepc of " d i s s e n c e r ' s  r ig h c s ."  The schene 
i s  conceptually  s io p le :  che corporacion which survives c r  i s  
che c rea tu re  ' ' f  che organic change has an a f f im a c iv e  
ob ligacion  co purchase ac a f a i r  valuac ion  che shares of 
chose shareholders  who have per fec ted  cheir  scacus as 
d is s e n te r s  under che cede. Hie scacuce i s  d ra f ted  so as co 
c le a r ly  id e n t i f y  shareholders  who have achieved che r ighc co 
chis purchase and, in  che evenc of a dispuce as co f a i r  
valuac ion , seeps are  nandaced which are  designed co achieve 
an expeditious s e cd e n en c  o r ,  in che evenc of recourse co 
l ic ig a e io n ,  a r e s u lc  which dec lares  and enforces che righcs 
o f  a l l  in  a u n ifo ra  nanner.

The ACC approaches chis area in  cwo s tages :  sec. 574 
develops che r ighc  co d issenc in  che evenc of four organic 
changes (merger. co n so l id a t io n ,  share exchange, and sa le  o r  
exchange of a l l  or subscanc ia l ly  a l l  property  and assecs  of 
Che corporacion noc made in  che usual o f ’ regu la r  course of 
b us in e ss ) .  Sec. 576 secs forch che r ighcs  of such 
dissencing sha reho lders ,  che procedure ca enforce paynenc of  
che ir  shares ,  and che circumscances in  which a demand for 
such purchase may be withdrawn.

Sec. 578 o b l ig a te s  che r e s u l t in g  or  sur  .ving corporacion co 
make an o f fe r  co chose sharenolders  -ho have per fec ted  che 
scacus of d i s s e n te r s  under sec.  576 and co accompany chac 
o f fe r  by a cender o f  whac che corporacion deems che f a i r  
value of  che sh a re s .  Sec. 576 a lso  escab iishes  che 
circumscances in  which, given che ACC's p ro h ib i t io n s  upon 
d isc r ibuc ions  which would p re jud ice  che righcs of corporace 
c re d ico rs ,  che corporacion i s  forbidden co cake such 
paymencs co d issencing  shareho lders .  Sec. 580 f ixes  che 
righcs and ob ligac ions  of che corporacion and shareholders 
I n che evenc of disagreemenc over che issue of f a i r  
valuacion of che d i s s e n t e r s '  shares .

Aside from che r ighc  cr l i c ig a c e  che r e g u la r i ty  of any 
organic change ano cc challenge any disparace creacnenc cf 
shares of che same c la s s  or se r ie s  in  a plan for  such change 
(sec. 542), che r ighc  co claim che scacus of a d i s s e n te r  
under secs.  574 co 580 is '  incended co be che exclusive 
remedy a v a i la b le  co shareholders  in corporacions governed by 
chis Chapcer.

CHANCE T0RKE3 ALAS FA lAU- ACC sec.  574 Is predicaced 
upon seccicn oi) a :  cr.e Kccel Acc wich a ice rac ions  co allow
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d is s e n c e r 's  r ighcs  co shareholders in  a l l  corporacions uhich 
are parcy co a share exchange. In coopanv wich secs .  576 co 
582. sec. 574 conso lida tes  provisions rouna in cvo areas  or 
che com er corporacions coce. D issencer's  r ig h t s  a t tac h in g  
in  che case or a ae rger  or consolidacion vere round in  
fo m e r  AS 10.05.4 17-432, -while chose a r is ing  in  che evenc of 
a " s a le  o r  exchange or a l l  or subscancially  alT of che 
property and assecs of che corporacion" vere louaced in  
com er AS 10.05.44 7-462.

Only one d i f fe rence  appears co have been cleaved on chis 
d i s t i n c t i o n .  Ic vas only vich respecc cc sa le  or exchange 
of assecs chac che fo m e r  acc cor.ceoplacac "abandcnsenc or 
revocacion” or che organic change. See AS '0 .05 .159 .  This 
d i s t in c t io n  has nev been aoanconed. As previously noced. 
fo m e r  Alaska lav did noc recognize che s.-.are exchange vhich 
Is now covered in che ACC anc co vhich d is s e n c e r ’ s righcs 
are excenced.

Sec. 574 (b) changes fo m e r  Alaska law by recognising chac a 
shareholder need noc a s s e r t  che righc co dissenc v ich  
respecc co a l l  o i  h is  shares. This provision i s  an 
accocaodacion fo r .  buc noc l ia ic e d  co. a broker or ocher 
i n s t i t u t i o n a l  holder who nay be under d i f f e r e n t  in s t ru c t io n s  
f rcn  che b e n e f ic ia l  owners.

See.. 574(c) contains a furcLv? change by the den ial o f  
d i s s e n c e r 's  r ighcs in  che case cf a shore fo ra  ae rger  (sec. 
556). There i s  a d d i t io n a l  change in che cresucpcive den ia l  
o f 'd i s s e n c e r ' s  r ighcs co holders of a class  o r  s e r ie s  o i  
shares craoed on a nac lcnal s e c u r i t ie s  exchange on che 
record dace fixed fo r  asce r ta in ing  cha shares enc ic led  co 
approve che organic change. The concepc is  chac such 
shareholders are adequately procecced by che l iq u id ic y  of 
Cheir invescaenc.

O f f ic ia l  Coaaenc cc ACC Section '1 .0 6 .575.

BIGHTS CF DISSENTTNC SHAREHOLDERS: PROCEDURE TO -HECTICS 
SHAREHOLDER'S RICH! TO RECEIVE PAYMENT -CR SHARESi 
WITHDRAWAL OF DEMAND.

SCOPE: ACC sec. 576 creaces che aachir.ery fo r  p e r fec t ing
che righcs o: a dissencing shareholder as v e i l  as che 
circuoscances in vhich chac scacus nay be caminaced or 
withdrawn.
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A plan co engage in an organic change ausc orizir.ace vich 
che board of d irec co rs  vho are  ob l iga ted  co furn ish  che 
shareholders vich  v r iccen  nocice boch of che fac t  ar.d ceras 
of che plan p r io r  co a aeecing a t  vhich che sharer.older voca 
Co au thorize  che b o a rd 's  plan i s  caken. Under ACC sec.  576 
<a) a shareholder  e l e c t in g  co exe rc ise  a r ig h t  cc z issenc  is  
obligaced, p r io r  co or  ac chac aeecing of sharer.o lders , co 
f i l e  v ich  che corporacion a v r iccen  ob jec t ion  co che 
proposed accion. This v r iccen  objeccion s h a l l  include a 
nocice of  e lecc ion  co d is sen c .  che sh a re h o ld e r 's  naae and 
address ,  che nunber and c la s se s  of shares co vhich che 
shareholder d issencs .  and a denar.d fo r  paynenc cf che f a i r  
value of  such shares i f  che oroposed accion i s  cssen. I f  
Che corporacion f a i l e d  co give che shareholder  r.ocice of che 
neecing co cons ider  che proposeo organic change, sucn a 
shareholder i s  exempcea from che ob ligacion  creacec bv sec. 
576(a).

I f  che proposed organic change i s  approved, sec. 575(b) 
requ ires  chac che corporac icn  acc v ic h in  10 days oc che dace 
on vhich chp au th o r iz in g  voce vas obtained co give v r iccen  
nocice of che approval co a l l  shareholders vho f i l e d  v r iccen  
objeccions under sec. 576(a) or  fron vhom w ri t te n  objecc icn  
vas noc requ ired  under chac p ro v is io n .  A shareholder vho 
voted in  favor of  ehe proposed accion i s  noc e n t i t l e d  co 
Chis nocice or  che ex e rc ise  of d i s s e n te r  •s r ighcs .  
i r r e s p e c t iv e  of a nocice o t  ob jeccion under sec. 576(a).

Sec. 576(c) dea ls  v ich  chose shareholders vho had r.oc been 
n o c if ied  of che neecing where che voce co approve che 
organic change was caken. Such in d iv id u a ls ,  having received 
nocice of approval under sec. 576(b). are now given 20 days 
co e lecc  Che scatus  of a d issence r  under chis chapcer. 
F a ilu re  co f i l e  such v r icc en  nocice of  eleccion  co dissenc 
bars any fu rcher  claim co che scacus of a d issencer .

Under che ACC. che ob l igac ion  of che resu lc ing  or surviving 
corporacion co cender vhac ic  deens co be che f a i r  value o i  
d i s s e n te r s '  shares nacures upon consummation of che organic 
change. Accordingly, sec. 576(d) f ix es  che effecc ive  dace 
determined in accordance wich sec. 560 as consumcacing a 
merger, consolidacion or  share exchange. A tran sa c t io n  
involving assecs under sec. 566 is  deemed ccnsucmaced when 
Chi corporacion has received che cons idera t ion  sz e c i f ie d  m  
cha board reso lu t io n  submitted co che shareholders in 
accordance vich  chac seccion.
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Sec. 576(e) dec la res  chac upon consume?,cion of cr.e corporace 
accion. shareholders who have perfecced che ir  scacus as 
d issencers  cease co have any righcs excepc co be paid che 
f a i r  value of che ir  shares. This subseccion also governs 
che c i rcu r-cances  in  uhich a d issencer  uho has perreccep che 
scacus o a d issen ce r  nay uichdrau che eleccior. and be 
rescorcd co f u l l  scacus as a shareholder including a righc 
co any incervening reempcive r ig h cs ,  dividends, or 
d is c r ib u c io n s .  The e leccion  nay be wichdravn as a naccer of 
righc ac any cine p r io r  co accepcance under sec. 378(f) or 
u nc i l  che expiraclon  of 60 days cron che cace of 
consucaaclon of che corporace accion.

I f  che corporacion has fa i le d  co sake che o f f e r  requ ired  by 
sec. 573. che cine fo r  ulchdrauing che eleccion  co dissenc 
i s  excended u n c i l  60 days a fc e r  such a o f f e r  i s  naae. Upon 
che expiraclon  of che period in  uhich che eleccion nay be 
v lrhdravn as a naccer of r ig h c .  ic  nay s c i l l  be withdrawn i f  
che corporacion i s  w i l l in g  co consenc co che wichdraval in  
w ri t in g .

Sec. 576(f) requ ires  chac a d issencer  subnic che 
c e r c i f ic a c e s  represenci.-.g che shares for which paynenc is  
c la iaed  co che corporacion or  ic s  c ransfe r  agenc so chac 
chey nay be inpressed  wich a legend co che effecc chac chey 
are subjecc co corporace purchase. A shareholder who f a i l s  
co .subnic shares wichin che cines sec forch in chis 
subseccion creaces an opdon  in  che corporacion co defeac 
che d i s s e n c e r 's  r ighcs  otherwise conferred by chis chapcer. 
In order  co exe rc ise  chis opeion che corporacion ausc 
provide che delinquenc shareholder uich wriccen nocice .  I f  
i :  f a i l s  co make a c ice ly  exercise  of chis nocice 
requirenenc che r ighcs  or che dissencing shareholder are noc 
lo se .  Sec. 576(f) a lso  p em ics  a courc, fo r  good cause 
shown, co r e l i e v e  a delinquent shareholder from che 
f o r f e i t u r e  of  che scacus of a d issencer .

Under sec. 576(g) che shares of a d issencer nay be 
t r a n s f e r r e d ,  buc once chey have been impressed wich a legend 
pursuanc co sec. 375(f) .  a t r a n s fe re e  acquires no righcs as 
againsc che o r ig in a l ,  surviving or r e s u l t in g  corooracicn 
ocher chan che r ighc co be paid che f a i r  value of che 
shares .

C3ANCS ::) FOP-MHa ALASKA LAW; ACC sec. 575 is  predicacec 
upon aeccicn b l l i a ) ,  io j .  , c ) .  t e ) .  ar.d i f )  of che UY3CL as 
acended ir. '932. Ic s ig n i f ic a n t ly  expands coverage of cha

..
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circumscances in which che scacus of a d is sen ce r  ray be 
perfecced, the ob l igac lons  of such an 'n d iv ic u a l  :o che 
corporac ion. and che scacus of any cransfe ree  or che shares.

O f f ic ia l  Cormenc co .ACC Seccion 10.06.573.

OFFER AND PAYMENT 70 DISSENTING SHAREHOLDERS; CIRCUMSTANCES 
WHERE PROHIBITED.

SCORE: Sec. 578(a) def ines  che bas ic  ob ligac ion  of che
surviving or r e su lc in g  corporacion co chose shareholders  who 
have perfecced and maintained che scacus of a d issen ce r  
under sec. 575. The corporacion i s  ob lizaced  co rake a 
wriccen o f f e r  co pay each d issen ce r  whac che corporacion 
esc irac es  co be che f a i r  value of  such sh a re s .  Ir. o rder  
chac che shareholder  may have an opporcunicy co gauge che 
fa i rn e s s  of chis o f f e r ,  sec. 578(b)’ req u ire s  chac the 
corporace o f f e r  be accompanied by f in a n c ia l  d isc lo su re  of 
pro 'fie and loss as w e l l  as che currenc balance sbeec. In 
addicion.  che o f fe r  muse be accompanied by a copy of chis 
seccion and sec. 530 which define che r ighcs  and o b l ig a t io n s  
of such dissencing  sha reho lders .

Sec. 578(c) adopts che posic ion  of  che RM3CA and req u ire s  
chac, i f  che corporate  accion has been consummated, che 
o f f e r  co purchase ehe shares of d issencing  shareholders  be 
accompanied by an advance paynenc of che o f fe red  sum co each 
sharenolder  who has submicced share c e r c i f i c a c e s  co che 
corporacion as provided in  sec. 576(e).  Those shareholders 
who have noc submicced che ir  share c e r c i f ic a c e s  for 
a f f ix a t io n  of  che legend re sc r i c c in g  che r ighcs  o i  a 
c ransfe ree  are  co be given wriccen nocice chac promptly upon 
such submission che corporacion w i l l  tender an advance 
paynenc of che o f fe re d  sum.

The tender o i  an advance payment or scacemenc chac such 
paynenc would be tendered i s ,  under sec. 578(e),  co be 
accompanied by advice co che shareholders  chac ir. accepcir.z 
such paynenc chey do noc waive che ir  r ighcs  co lace r  con tes t  
whecner che value f ixed  by che corpora tion  i s ,  ir. fane, che 
f a i r  value of  che d i s s e n c e r 's  sha res .  However, a 
shareholder who f a i l s  co make a w r i t te n  ob jec t io n  wichin 53 
days a fce r  che co rp o rac io n 's  c e r t i f i e d  m ailing tendering 
e ich e r  cr.e advance paynenc or advice chac such paynenc w i l l  
be made is  conc lu s ive ly  deemed co have agreed chac che 
corporace valuacion of  che shares represenC3 che ir  f a i r

c
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value.  In che evenc chac l ic ig a e io n  by objeccing 
shareholders  f ixes a d if re renc v a lue ,  chose shareholders  who 
f a i l e d  co cake c ice ly  objeccior.s under sec .  573 ( f )  are 
barred  fron fu rcher  c la in  againsc Che corporacion.

V '
Sec. 578 (g) addresses che ob ligac ions  of a resulcir .g  or 
su rv iv ing  co rp o n c io n  uhich is  ur.aole co purchase che shares 
of d issencing  sr.areholder vlehouc v io la c in g  che re s c ra ln c s  
upon d isc r ib u c io n s  found in sec. 358, .'1'9 ,  363, 365, or 375. 
The schene i s  c l e a r ly  designed co suoordinace che r ighcs of 
d issencing  shareholders co chose o f  corporace c re d ic o rs .  
Before ic  cay engage in any paynenc, che corporacion ausc 
f i r s c  asce rca in  che cocal dimension of ic s  o b l ig a t io n  co a i l  
d issence rs  and chen cecemine i f  chac ob ligac ion  can be oec 
wichouc v io la t in g  che ACC re sc ra in cs  upon d isc r ib u c io n s .  If 
ic  cannoc, che corporacion i s  forbidden co aake any pavmenc 
fo r  chis uould v io lace  che ca rd in a l  ru le  chac a l l  dissencing 
shareholders  are co be creaced in  an idenc ica l  fash ion .

The f i r s c  ob ligac ion  of a corporacion which deems i c s e l f  
unable co comply wich uhac would ocherv ise  be ic s  
ob ligac ions  co d issencers  is  co advise  che dissencing 
shareholders  of chis face along wich an explanacton of the 
a l leged  i n a b i l i t y .  This scacemenc sh a l l  be accompanied wich 
advice chac d issencing  shareholders have an opcion co e iche r  
withdraw che ir  e leccion  co d issenc and be re s to re d  co f u l l  
scacus as shareholders  of che r e s u l t in g  o r  surviving 

■corporacion, or a f f i rm  che e lecc ion .  In che evenc of 
affirmance of  che e leccion co d is sen c ,  che shareholder 
remains under che d i s a b i l i c i e s  imposed by sec. 576(e) and is  
relegaced co che scacus of a c r e d i to r  o f  che r e s u l t in g  or  
surviving en c i ty .  As a c re d i to r  che dissencing 
sh a re h o ld e r 's  claim upun corporace assecs i s  subordinated  co 
a l l  ocher c re d ico r  claims buc is  su p e r io r  co che equicable 
claims of  corporace shareholders.  F u r the r ,  ac che poinc in 
cime in  which paymenc of che f a i r  value of  che d is s e n c e r s '  
shares can be made wichouc offense co the r e sc ra in cs  upon 
d isc r ib u c io n ,  such shareholders have a r i g h t  Co paymenc.

Ic should be noced chac ic  i s  p o ss ib le  chac che nunber o f  
d issencers  who expressly  opc co withdraw che ir  e leccion  
under sec. 578(g)(1)(A) would be su f f i c ia n c  co permit che 
corporacion co make paymenc co chose d issencers  who e lecc  to 
a ff irm  che ir  scacus. F ina lly ,  i f  a d issencer  f a i l s  co make 
an express e l e c t io n  becween wichdrawal or affirmance wichin 
60 days a fce r  rece iv ing  che corporace nocice ,  chac d issencar  
is  deemed to have wichdraun.
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CHANGE IN FORMES ALASKA LAW: ACC sec.  573 i s  drawn fron
Seccicn o c j tg )  or cne Ni'SCL and Seccicn 13.25 o i  che RMBCA. 
Under che New York formulation che co rporac ion 's  i n i c i a l  
o b l igac ion  was co cender only 802 of whac ic deemed che f a i r  
va luac ion  o i  che sha re s .  The Revised Modei Acc req u ire s  a 
cender o f  1002 of chac anounc. ACC sec. 578 follows che 
suggested concenc of che Revised Model Acc and thus creaces 
an ob l igac ion  in  che r e su ic in g  or  surviving corporacion co 
cender che anounc ic  deens co represenc che f a i r  valuacion 
o f  che sha re s .  Such a requirenenc i s  new co Alaska law.

The goal of che Ieg is iac u re  in  adopcing chis suggescion is  
co ensure chac d issencing  s h a re h o id e r s 'w i l i  have an infcrned 
b a s i s  co as sess  che adequacy o i  che corporace o f fe r  fo r  
c h e i r  shares and assecs  wich uhich co finance a j u d i c i a l  
cha llenge  under sec. 580 should chey beccne convinced chac 
che corporace o f f e r  did noc represenc a f a i r  valuac ion .
P r io r  Alaska law was s i l e n c  on che obligacion o: a 
corporac ion  which could noc aake paynencs co d issenc ing  
sha reho lders  wichouc so d e b i l ic ac in g  ic s  assecs as co becoce 
i r r e s p o n s ib le  co ic s  c re d ic o r s .

Sec. 578(g) follows che New York Acc in  c lea r ly  
subordinacing che r ig h cs  of d issencing  shareholders co such 
c re d ic o rs  chus providing a c l e a r  answer co chis vexing 
quescion.

O f f i c i a l  Cocmenc co ACC Seccion 'Q.OS.SBO.

ACTION TO DETERMINE VALUE CF SHARES UPON FAILURE TO ACCEPT 
CORPORATE OFFER.

SCOPE: I f  the corporacion f a i l s  co make che o f fe r  rea u ire d
by sec.  578(a),  or che shareholder  re je cc s  ic  wichin che 30 
dav period sp e c i f ie d  in  (f)  of chac seccion, sec. 530(a) 
secs che scage fo r  a s in g le  ju d i c i a l  proceeding in  which che 
f a i r  value o f  che shares w i l l  be a sce r ta ined  and a l l  
remaining d issencing  shareholders  bound. The i n i t i a l  
o b l ig a c io n  co ccnaence chis j u d i c i a l  proceeding is  chac of 
Che surv iv ing  or  r e su ic in g  corporacion. See sec. 580(a) O ) .

In che evenc chac che corporacion refuses  or f a i l s  co 
inaugurace such a Droceeaing, sec. 530(a)(2) confers 
scanding upon any d is s e n t in g  shareholder  co proceed in  ehe 
name of che corporac ion.  I f  such a proceeding is  noc 
commenced wichin che cime cixed by chac seccion che righcs
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of a l l  remaining d issencers  sh a l l  be lose and chose 
shareholders sh a l l  be regarded as having withdrawn cheir  
eleccion  co d issenc .  The superio r  courc may. fo r  good cause 
shown, lim ic che scope of r e l i e f  againsc che incidence of 
chis ioss of d is s e n c e r 's  scacus.

The ob je c t  of sec. 530 is  co make che ju d ic ia l  proceeding 
cocmenced under subseccion (a) che plenary and exc lusive  
forum for determining che righcs of a l l  remaining dissencing 
shareholders .  To chac end. subsection (b) d ireccs  chac a l l  
shareholders who have rejecced che corporace o f f e r ,  wherever 
re s id in g ,  are co be made parc ies  co che proceeding as an 
accion againsc che ir  shares quasi in ram. Service of 
process is  co be cade in accordance wich che provisions of  
che Alaska Rules of C iv il  Procedure or as ochervise 
permitted by law.

The cask of  che courc e n te r ta in in g  che sec. 530(a) 
proceeding i s  defined by sec. 580(c). In che evenc chac che 
corporacion con tes ts  che dissencing scacus of any 
shareholder chac courc i s  co decernice che issue of 
en t i t lem en t  co paymenc for  shares .  As co a l l  shareholders  
for whom enciclemenc is  determined or is  noc concesced che
courc i s  chen co f ix  a value found co be che f a i r  value of
che shares as of che close of che business day before  cha 
dace on which che voce was caken approving che proposed 
corporace accion. Guidelines are sec fo rth  co a s s i s e  che
courc in  f ix ing  chis value as well as an e x p l i c i t
a u th o r iza t io n  co appoinc appra isers  co a s s is e  in  f ix in g  chac 
f ig u re .

Under sec. 580(d) che judgment of che courc sh a l l  include an 
allowance fo r  Inceresc ac che race de"-rmincd co be f a i r  and 
equicable.  The inceresc  i s  co be can., laced frcm che dace 
on uhich che voce was caken auchorizir.g che proposed 
corporace accion co che dace oi paymenc cor che sh a re s .  In 
che evenc chac che courc determines chac che r e f u s a l  o f  any 
or a l l  of che shareholders co accept che corporace o f fe r  was 
a r b i t r a r y ,  vexacious, or ochervise r.oc in good f a ic h .  no 
inceresc  sh a l l  be a l lcued.

Sec. 530(e) requ ires  chac each party  co che prcceeding s h a l l  
bear ics  cwn coses and expenses, including counsel fees and 
chc coses of any exper ts .  Under prescribed g u id e l in e s ,  che 
col. c is  empowered ca apportion and assess any or  a l l  of 
chese coses, expenses and fees againsc any or a l l  of che 
shareholders of che corporacion.
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Unless paymenc should v io lace  che re sc ra in cs  upon 
d isc ribucion  cade app l ica b le  by sec. 373(g), sec. 530(g) 
d ireccs  chac wichin 60 days a fc e r  ehe f in a l  decercir.acion 
che corporacion s h a l l  pay co each dissencing  shareholder  who 
i s  a parcy co che proceeding che anounc cecermirea by che 
courc under sec.  530(e) .  Such paymenc obiigaccon i s ’ 
concingenc upon che su rrender  of che c e r c i f ic a c e s  
represencing che d i s s e n c e r 's  shares .  Upon chac surrender 
and paymenc che shareholder  ceases co have any inceresc  in 
Che shares of che corporacion.

CHANGE III FORMER ALASKA LAW: ACC. sec. 530 is  drawn f rc a
Seccion ozj oc cne Ni'oCL as amended and rep laces  former 
AS 10.05.426 and 456. These fo rcer  p rovis ions  of Alaska Uv 
did noc concain che p rov is ions  designed co consolidace a i l  
d issencers  and che corporacion inco one forum wich s in g le  
l ic ig a e io n  concerning " f a i r  value" .  Former AS 10.05.456 
placed che burden of inauguracing l ic ig a e io n  in  che evenc of 
f a i l u r e  co agree upon che d issencing  shareholder .  ACC sec. 
530(a)(1) sh i fc s  che burden co che resu ic ing  or su rv iv ing  
corporacion. Former .456 a lso  concained no prov is ion  on 
coses and expenses nor did ic  deal wich che issue of 
assessmenc covered in  ACC sec .  580(e).

STATUS OF SHARES ACQUIRED FROM DISSENTINC SHAREHOLDERS.

SCOPE: ACC sec.  582 provides chac shares purchased from
oissencers  nay be used by che surviving or resu ic ing
corporacion as reacqu ired  shares excepc chac, in che case c f
a merger or conso lidac ion ,  chey may be held and disposed of 
as che plan may ocherwise provide.

CHANGE IN FORMER ALASKA LAW: ACC sec. 532 i s  predicaced
upon Mocei acc Seccion 6! and cor.soiidaces former
AS 10.05.429 and 462 wich che subscicuced references co
"reacquired" fo r  "c reasury"  shares .

O f f ic ia l  Commenc co A rc ic le  9 of che ACC.

DISSOLUTION.

INTRODUCTION: D issolucion is  co a corporace encicy whac 
aeacn is  co a nacura l  person. As wich' che provisions

O f f ic ia l  Commenc co ACC Seccion 10.06.582. c
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respeccing che a r c ic le s  and bylaws, anencaenes and organic 
change, che proceccicn  or cr.e incerescs or sharenolders and 
cred icors  and che isp o s ic io n  or cucies of care and loyalcy 
upon d irecco rs  and o f f i c e r s  are addresseo in che /-.CC 
provisions governing d isso luc ion .  Unlike che scacucory 
provisions esca b l ish in g  and nanaging che corporace fora . 
Arcic le  9 assuces chac che corporacion i s .  or shorcly  sh a l l  
be, dead and gone.

Arcic le  9 c a r e f u l ly  d isc inguishes becween cvo face paccems 
vhich are uniced only in cr.e conclusion chac che corporacion 
ceases co e x isc .  The d iscm ccic r .  i s  predicaced upon vhecher 
che dec is ion  co d isso lve  is  chac of  a a a io r ic y  of che 
shareho lders ,  o r  vhecher chac resu lc  i s  i n f l i c t e d  upon che 
corporacicn by j u d i c i a l  decree because cr  che v a l id  
ccncencion o f ’ a a m o r ic y  of che shareholders or che 
coca iss ione r  chac Che ccncinued exiscence of  che corporace 
person is  in c o le ra b le .  I f  a a jc r ie y  cor.senc is  che key. che 
d isso luc ion  i s  sa id  co be "v o lu n ta ry ."  I f  Che l i f e  of che 
corporacion i s  co be caken as a consequence of gross abuse 
of che a m o r ic y  or p ers iscenc  and serious flauncing of Che 
s c ac e 's  regu lac ion ,  chen corporace deach is  " invo lunca ry .”

The ACC p rov is ions  on voluncary d isso luc ion  r e f le c c  
sqbscancia l c o d i f i c a t io n  of p r io r  Alaska lav and follow che 
foraac and concenc of che new CCCL. However. Che C a l ifo rn ia  
aodel proved unaccepcable as a bas is  for  cose of che 
provisions respeccm g involuncary d isso luc ion  where che 
dec is ion  was aade co paccern che new aoc a fc e r  che Model 
3uslness Corporacions Acc and p r io r  Alaska law. 
Nocvichscanding, c e r ta in  ir.novacions f ree  che GCL have been 
engrafced onco che involuncary provisions and are noced in 
che o f f i c i a l  cocaencs co che s p e c i f ic  secclons.

O ff ic ia l  Cocaenc ca ACC Seccicn 10.06.505.

VOLUNTARY DISSOLUTION 3Y VOTE. VRITTEN CONSENT CF SHADES, CR 
ELECTION OF THE 30ARD.

SCOPE: ACC sec. 505 places  che dec is ion  co v o lu n ta r i ly
e isso ive  a funccicning corporace encicy wich che 
shareno lders .  a cwo-chirds a f f i r a o c iv e  voce of che shares 
encic led  ca voce i s  required  co approve a plan of  voluncary 
i i s s o lu e i c n .  Under che ACC ehe board c: d i r e c to r s  Is given 
r.o r c le  in e ich e r  oroposing or passing upon che dec is ion  co 
v o lu n ta r i ly  d is s o lv e .  The proposal w i l l  thus be in ic iaced  
cy a shareno ld tr  o r  shareholders under sec. i ' J .  As sn
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a ice rnac ive  co a nociced neecing and f o m a l  voce, 
shareholder  approval under sec. 505(a)(2) nay be oocained by 
unaninous wriccen consenc or che f ranchised shares.

Sec. 605(b) creaces  an exceocion co che uom of  shareholder 
accion for  corporacions (1) ad jud ica ted  bar.xrupc, (2) 
wichouc assecs and wich a h iscory  of having tran sa c ted  no 
business  fo r  che preceding f iv e  yea rs ,  or (3) which are 
s e i l l b o m ,  having issued no sha re s .  In chese c i rcunscances . 
cbe power co e lecc  voluncary d isso lu c io n  re s id e s  wich che 
board.

CHANGE IN FORMER ALASKA TAU. ACC sec. 605 d i f f e r s  f ron  ^
p r io r  Aijsxa *.aw only m so ra r  as ic  c u rc a i is  che ro le  of che I
board in ia ic ia c i r .g  and approving a plan of voluncary 
d is s o lu c io n .  However, che scacuce has undergone major 
changes in  fo ra  by che conso lidacion  of fo ra e r  AS 10.05.465.
474, and 477 inco a s ing le  secc ion . ACC 505 i s  an adapced 
vers ion  of GCL Seccion 1900. Provisions regarding procedure 
fo r  nocify ing che conn iss ioner  are  consolidaced inco ACC 
sec.  608.

O f f i c i a l  Cocmenc co ACC Seccion 10.06.608.

CERTIFICATE’OF ELECTION: CONTENTS, SIGNING, VERIFICATION
AND FILING.

SCOPE: ACC sec.  608 inposes upon a corporacion che
requirenenc chac ic  f i l e  wich che cocn iss ioner  a c e r c i f ic a c e  
of  e lecc ion  co d is s o lv e .  Subseccion (b) secs foreh che 
s ign ing  and v e r i f ic a c io r .  requirenencs and sp e c if ie s  whac 
s h a l l  be sec to rch  by che c e r c i f i c a c e :  subseccion (c) 
d irec cs  che corporacion co f i l e  an o r ig in a l  and an exacc 
copy wich che conn iss ioner  co be processed by h ia  according 
co sec.  910.

CHANGE IN FORMER ALASKA LAV.': The changes wroughc in p r io r
Aiasxa iav are  minor! - o r a e r ly , che terminology "scaceoenc 
of incenc co d is so lv e"  was used as opposed co " c e rc i f ic a c e  
of e le c c io n ."  I'nder p r io r ,  law, execucion of  che scacemenc 
of incenc co d isso lv e  was co be done "by ics  presidenc or 
v ice p ros iienc  and by che s e c re ta ry  or ar. a s s i s t a n t  
se c re ta ry ,  and v e r i f i e d  by one o i  che o f f i c e r s  s igning che 
scacemenc." ACC sec. 508 req u ire s  che use of an o f f i c e r ' s  
c e r c i f ic a c e  (sec . 990(24)).
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The concenc of che cercificace has been alcered by che ACC 
in only one respecc: under prior law, che nuaoer of shares
oucscanding, and if che shares of a class were encicled ca 
voce as a class, che desigr.acs.cn and nuaoer of c u c s c a n c m g  
shares of each such class were co be revealed, if class 
vocing was required, che scaceaenc of incenc ca dissolve was 
co include a class-oy-class caliv of voces for and againsc. 
Sec. 608 only requires chac che cercificace scace che nuaaer 
of shares vocing and chac che eleccion was aade by 
shareholders represencing ac lease cwo-chirds of che vocing 
power.

Since eleccion co dissolve by che board is che excepcicn 
under ACC sec. 605. sec. c 0 3 ( b )(-> requires chac che 
cercificace sec forch che circuascances peraiccing board 
accion.

Subseccion (c) is a subscancial reenaccaenc of prior law 
which parcicipaces in che consolidacion aade possible by 
sec. 910.

tloce chac under prior law, a corporacion being dissolved by 
incorporacors did noc need co engage in Che filing of boch a 
scaceaenc of Incenc co dissolve and arcicles of dissolucion. 
Boch are required under che ACC. buc chere is no reason chac 
boch cannoc be filed ac che sace cice.

ACC sec. 608 derives fron CCL Seccicn 1901 and consolidaces 
che provisions of foraer AS 10.05.463. 474, 480, and 483 and 
MBCA Seccion 32(b), 33(b), 34(b). and 35.

Official Coaaenc co ACC Seccion 10.06.610.

CERTIFICATE OF REVOCATION OF ELECTION: CONTENTS, SIGNINC.
VERIFICATION, AND FILING.

S C O P E : ACC sec. 610 peraics a corporacion co revoke an
eLeccion co wind up and dissolve prior co che discribucion 
of any assecs and upon approval by che sane power (i.e.. 
eicher shareholders or che beard, as che case aav be) as 
nade che inicial decision co v o l u n c a n l y  dissolve. A 
cercificace oi revocacion of eleccion is co be signed, 
verified, ar.d filed ir. cr.e aar.ner prescribed in sec. i08. 
The eoncencs of che cercificace are specified.
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CHANGE IN FORMER ALASKA LAU’: See ccnnenc Co ACC sec. 608
wicn regarcs co cne cnanges in signing, verifying, and 
filing r eq u ir e n e n c s . As co che concenc of che cercificace 
of revocation, ACC sec. 610 oaics che requirenencs of prior 
law chac che nane of che corporacion and che nanes and 
addresses oi officers^ and direccors be included ir. che 
cercificace; these-'naccers w e r e  required under sec. 608, so 
there is no need for cheir repecicion. Unlike prior law, a 
copy of che resoiucion passed by shareholders is noc 
required; however, a copy of che wriccen consenc is required 
if che revocacion was accoaplished in chac aanner. Added is 
a requirenenc chac che ce.-cificace scace chac che 3ccion vas 
caken by che b oard if suer, occurred.

The nose inporcanc change broug h c co Alaska law by AC C sec. 
610 is che requirenenc chac no assecs be ciscribuced prior 
co a revocacion of at. eleccion co dissolve. This iiaicacion 
on che righc revoke and the corresponding requirenenc chac 
che cercificace of revocacion scace chac r.o assecs have been
distributed is crucial co preserving che scacucory schece
for proceccing che incerescs of credicors and senior shares 
as provided in A CC  secs. 358-365. Under ACC sec. 383, a
corporacion is exenpc fron secs, 358-365 if ic is engaged in
a dissolucion. This exception assunes chac Che dissolucion 
w ill be conpleced end che proceccion for credicors and 
senior shareholders provided in Arcicle 9 w i ll  functionally 
replace secs. 358-365. If a corporacion were p e m i c c e d  co" 
revoke an eleccion co dissolve, afcer che discribucion of 
assecs, che oro-ceceions provided by che scacucory schene 
w ould be perforated by a loophole.

In reouiring chac a revocacion be taken by ehe sane power 
and in che sane n anner as che inicial eleccion, a rwo-chirds 
voce of che o uc scanding shares is incended for elections 
approved by neans oi a shareholder voce; however, a 
revocacion by ur.ar.inous consenc nay also be enpioveo co 
revoke an eleccion caken by sharenoider voce.

Sec. 610 is an adaoced version of GCL Seccion 1902 w h ic h 
consolidates wich che above-referenced changes che 
provisions of MBCA Sections 88 , 39, and 50 and c o m e r  AS 
10.05.192-504.

Official C e m e n t  co ACC Seccion ’O.O B . S ' l .

EFFECT CF CE R TIFICATE OF REVOCATION OF ELECTION.

c
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S C O P E : A cercificace of eleccion co wind up and dissolve is
deened revoked upon cociDliar.ce vich sec. 510. Sec. 6'0 
incorporaced by reference che filing requirenencs of sec.
508. which in c u m  refer co che commi ss i on er 1 s ducies ur.cer 
sec. 91^. .Thus, effectiveness of che cercificace of 
revocacion is concingenc upon inspeccion by che 
cocaissior.er‘s office, filing by chac office, 3ne che r t c u m  
of che original co che corporacion. Uncil che cize of che 
effecciveness of che cercificace co revoke, che corporacion 
is deemed co be in che process of dissolucion.

CHANCE 111 FORI TEE ALASKA L A U : Sec. 613 is subscar.civelv a
reenaccnenc oc prior .-uasxa law, AS 10.05.507, based upon 
M BC A Seccion 91. The seccion has been cechnically rewritten 
co conform wich che changes rendered in ocher seccior.s.

Official Ccmmenc co Seccicn 10.06.615.

COMMENCEMENT AND CONDUCT OF VOLUNT.ARY PROCEEDINGS FOR 
WINDING UP. CESSATION OF 3USINESS. NOTICE. .

S C O P E : Under ACC sec. 515, proceedings co dissolve are co
commence upon elecclng co dissolve; chere is no ualci ng  
period for effecciveness during che processing of che 
cercificace of eleccion in che co m missioner’s office. The 
board's power upon commencemenr of dissolucion is liaiced co 
winding up accivicies; che corporacion is co cease co carry 
bn ics business. However, an exception co che general 
requiremenc oi cessacion of normal accivicies is cade for 
chose accivicies which are necessary co preserve ch 
goodwill or goir.g-concera value of che business pending a 
sale of che business or assecs. The board is required co 
cause wriccen nocice of che cocaencemenc of winding up 
proceedings co be given credicors and shareholders, 
excepcing chose who voced in favor oi che dissolucion.

CHANGE IN FORMER ALASKA L A W : ACC sec. 6'5 replaces former
AS iu.vo.loo ana -.j9(i) (based uoon MECA Seccicn 86 and 37); 
ic is an adapced version of GCL Seccion 1903. Sec. 6 :5 
changes Alaska law by giving explicit recognicion of che 
propriecy of concinuing normal business accivicies co che 
excenc necessary co preserve eicher che goodwill cr 
going-cor.cem value of che business if a sale cf che 
business or ics assecs is concemoiacec. The express r.er.cion 
of boarc cowers during a period of winding up is also new co 
Alaska '.aw; ACC sec. ooO is also relevane co chis .copic.

L
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Finally, che re qu i r e m e n c  of giving nocic e  co shareholders, 
exceocing chose w ho  v o ce c  for c h e d i s s o l u c i c n , is new.

Official Commenc co ACC Seccion 10.06.6'°.

JUDICIAL SUPER VI S IO N OF  W I NDING UP; PETIT IO N AND NOTICE; 
ORDER PROTECTION S H A RE HO LD E RS  AND CREDITORS.

S C O P E : ACC sec. 618 creaces scanding in che corporacion, a
rive percenc s h a r e h o l d e r (s ) or chree or more crecirors co 
pecicion che s u p e r i o r  courc co assume jurisdicclcr. over che 
w inding up of a c o r p o ra ci on  which has elecced voluncary 
dissolucion. The a s s ua pc io n  of chis jurisciccior. is 
discrecionary w ic h che courc which is grsr.cea bread equicy 
powers wich respecc co ". . . any and all naccers concerning 
che winding up of che affairs of che co r poracion and for che 
proceccion of ics shareholders ano credicors . . ."

CHANGE IN FO RMER A L A S K A  L A W ; Under corner AS 10.O S .489(3), 
che corporacion was peraicced co pecicicr. a courc for 
supervision of che liquidacion or a corporacion. A CC  sec. 
618 concinues chis p rccedenc and subscancially broadens che 
scanding co include shareholders and credicors. While 
former Alaska law w as  predicaced upon Seccion 87 of che 
Model Acc,'ACC sec. 618 is an adapced vers io n  of G C L  Seccion 
1904.

Ac che else of ics adopc io n ic was noced co che iegisiacure 
chac che Supreme C ou rc  of California had ir.cerpreced a 
predecessor p ro v i s i o n  of G CL  Seccion 1904 as p er miccing a 
crial courc co forbid a dissolucion and co require a return 
co normal business acclvicy- See In re Securic? Finance 
C o . , 49 Cal.2d 370, 317 P . 2d 1 Ic is cr.e i ncencion
or che Iegisiacure chac che precedenc sec in chac case be 
expressly disapproved. Ar. elecricn co voluncarilv dissolve 
under che ACC may be revoked only by che sane power and in 
che sane manner as che original choice.

c

c

c

Official Cccmsenc co A CC  Seccion 10.06.620.

ARTICLES CF DISSOLUTION: CONTENTS.

S C O P E : Upon ccmplecior. of che winding up p r o c e e d i n g s . a
corporacion is co rile a m o i e s  of d is solucion signed ar.d 
verified by a m a j o r i c y  oi che direccors chen in office, The
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arcicles are co recite chac che corporacicn i s comolecely 
wound up, chac che debcs ana liapilicies or che corporacicn 
have been paid or ocherwise adequately provicec cor (see /'CC 
sec. 663) and chac che r e n a m i n g  assecs nave beer, 
distributed co sharenolders.

CHANGE FORMER ALASKA L A W : ACC sec. 620 is taken frcm GCL
Seccion .50a ana replaces ::rrer AS 10.05.510, modeled after 
MBCA Seccion 92. I'ncer prior law. execution of che arcicles 
of dissolucion was done by cvo officers; execution by a 
majoricy of che direccors is required by che r.ew prevision. 
The requiremenc regarding che concer.cs of che arcicles has 
been altered co eliminate informacion already in che 
c o m m is si on e r’s files, such as che name of che corporacicn 
and a reference co che scacecer.c cf ir.cenc co dissolve and 
che dace of ics filing.

Also deleced Is a requiremenc chac che articles recite chac 
no suics are pending againsc che corporation or chac 
adequace provision has been mace for satisfaction of a 
judgmenc againsc che corporacicn in a pending w i t ;  chis 
provision was believed unnecessary as a pending suit is 
comprehended wichin che phrase "known ceocs anc liabilicies" 
in subseccion (2). In addition, sec. 673 provides for a 
fictional concinued exiscence of a corporacion for che 
purpose of suics.

A  valuable addicion of che new law is che definition of 
"adequacely provided for" in ACC sec. 663 . This definition 
draws a clear line as co whac is an "adequace provision."

O f ficial Commenc co ACC S c c ci o ns :

10.06.623. FILING O F  ARTICLES OF DISSOLUTION;
10.06.625. EFFECT OF  CERTIFICATE OF DISSOLUTION.

S C O P E : These sections establish a procedure where by  che
articles are filed, processed by che commissioner anc a 
cercificace of dissolucion is issued. The issuance of che 
cercificace terminates che exiscence of che corporation 
excepc for c e r c a m  purposes.

CHANGE IN FORMER ALASKA L A W : ACC secs. 623 ar.d 625 are
.-eenac Irenes o: :ormer As ■ 0 . 05. 5 ' 3 ana 516. based upon MSCA 
seccion 93. Sec. 625 is technically rewritten g iven c.-.e 
consoiicacion rencered bv ACC sec. 910.
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Official C o g e n t  co ACC Seccion '0.C6.623.

INVOLUNTARY D I S S O L U T I O N  3Y VERIFIED COMPLAINT; FILING; 
INTERVENTION 3Y SHARE H OL DE R OR CREDITOR.

S C O P E : ACC sec. 628 envisions involuncary dissolution as
e ssentially an a d ve r sa ri al  process conducted before a crial 
courc. Thus, sec. 628(a) speaks of a "verified complaint" 
uhich may be filed in che superior courc by one-half or more 
of che direccors chen in office m o c  che cocal numoer of 
directorships), a shareholder or shareholders who hold 
shares re pr esenting noc less chan one-chird of the common 
shares (excluding che shares of any defencar.es accused cf 
gross op pression of che m i no ri c y or o cher serious conduce 
u nder sec. 628(b)(4)). any shareholder if che ground for 
dissolucion is e x pi r ac lo n of che period of time ftr which 
che corporacion was formed, or any person expressly 
authorised co do so in che arcicles.

The grounds for in v oluncary dissolucion are specified in 
sec. 628(b). The use of involuncary dissolucion co resolve 
deadlocks ac e ic h er  che direccor or shareholder level is 
evident in sec. 628(b)(2) and (3). However, noce chac in 
addicion co de a d l o c k  chere c u sc  be a serious chreac co che 
business or p r o pe rt y of che corporace encicy and, w i ch  
respecc c o 's h a r eh ol d er  deadlock, a history of fucile effort 
co resolve che impasse. Sec. 623(b)(4) secs a specific 
scandard for invo lu n ta ry  dissolucion predicaced upon che 
conduct of chose in concrol of che encicy. In essence their 
p a c c e m  of b e h a v i o r  muse have risen co such a damaging level 
as co make cheir conc in ue d exercise of che prerczacives of 
corporace e x i s c e n c e  obnoxious co boch che minoricy and che 
scace. If che c o rp or ac i on  is held beneficially by 35 or 
fewer persons of record, sec. 628(b)(5) secs a furcher 
ground for i n v ol u nc ar y dissolucion.

Finally, u nder sec. 628(d), che definition of shareholder 
has been expanded co include chose who hold benef i ci al  
interests in shares commicced co a vocing trusc u nder sec. 
425.

CHANGE IN F O RM ER  A LA SK A  L A W : ACC sec. 628 Is predicaced
upon GIL aeccion ovO wicr. the delegacion of 1900id). It 
replaces former AS 10.05.540-543, uhich had been premised 
upon Section 97 of MBCA. Key changes include elimination of 
che former p ro v i s i o n  w he reunder a single shareholder could 
iniciace an i nv oluncary dissolucion proceeding. The grounds
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c
cor fraud, n i s n a n a g e m e n c , unfairness, or ocher vielacicns of 
che righcs of cercain or ail ocher shareholders are spelled 
ouc viich greacer specificicy in sec. 625. F o m e r  AS 
10.05.543 pernicced a credicor co brir.g an accion co 
liouidace che corporacion. No such provision is included in 
ACC sec. 623. Noce chac under ACC sec. 488 credicors are 
peraicced co proceed d i r e c d y  againsc direccors and officers 
of Che corporacion if normal colleccion proceedings againsc 
Che corporace debcor prove unsuccessful.

Wich respecc co che grounds for involuncary dissolucion, ACC 
sec. 628(b)(1), (2). (3), and (4) reer.acc comparable 
provisions of foraer AS 10.05.540(1), (2) and (3). ACC sec. 
628 (b)(5) is new and is designed co provide relief in what 
are, fu nd an e n c a l l y , ir.corporaced partn er s hi ps . Sec. 
628(b)(6) is also new and' in coabinacicn wich subseccion
(a) (3). peraics any shareholder co dissolve a corporacion 
whose ciae has expired.

A CC  sec. 628(c) replaces f o m e r  AS 10.05. 552. Prior law 
specified chac che joinder of shareholders was r.oc 
necessaryi chis principle is icplicic in subseccion (c) 
w hi ch  grancs co any shareholder a righc of intervention.

Official Cocmenc co ACC Seccion 10.06.630.

AVOIDI1IC DI S SOLUTION BY VERIFIED CO M P L A I N T ; PURC HA SE  OF 
PLAINTIFF'S SHARES) DETERMINATION OF FAIR VALUE) STAY) 
APPRAISAL) AWARD] APPEAL.

S C O P E : ACC sec. 628 escablished Involuncary dissolucion by
v e n d e d  complainc as a means of resolving deadlock or 
charges of o ppression wichin che corporacion. W h il e  society 
has an inceresc in resolving such grave dispuces, ic also 
faces a pocencial loss of a corporace employer, compecicor, 
or servanc wi chin ehe markecplace. For chis reason, ACC 
sec. 630 has creaced machinery under which che plainciff 
shareholders may be "bought ouc" ac a fair price w h i ch  goes 
b eyond mere liquidacion value co include che value of che 
business as going concern. This buy ouc m a y be effected by 
50 percer.c or more of che vocing power of che co rp oracion or 
by che corporate encicy. If che purchase is by che latter, 
ic amouncs co a "discribucion" and is subjecc to the ACC 
restrictions or. discribucions designed co protect creditors 
and holders oi senior snares (secs. 353-365).

c

c
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Sec. 630(b) and (c) deal wich dlsagreenenc as between che 
p urchasing and n ovlng parcies resoeccing che fair va luacion 
of plainclffs' shares. Recourse is co arbicracors appoir.ced 
by che courc, uhich shall scay che dissolucion proceeding.
An a ward by che arbicracors or a najoricy of chen is 
conclusive upon che parcies. Noce chac if che purchasing 
parcies do noc nake paynenc for che shares wichin che cine 
specified by che courc, judgn en c  shall be encered again sc  
chen and che surecy or surecies on che bond posced co c o ve r  
che reasonable expenses (Including a c c o m e y  tees) of che 
noving parcies.

If a cicely purchase is nade. sec. 630(d) provides chac 1C 
is w i c h i n  che d i screcion of che courc co apporcicn the ccsc 
of ehe appraisal as becween che coving and purchasing 
parcies and, if all o r  a porc io n of che coses are co be 
charged againsc che c o vi ng  parcies. co nercic che paynenc 
for che v alue of cheir shares co be adjusced co reflect chis 
face.

For che purpose of sec. 630 " shareholder" is defined co 
include che be neficial owner o f  shares cocaiecee co a vocin=* 
crusc or s h a r e h o l d e r s’ ag reeme nc  un der sec. 625.

CHANCE IN FO RMER A LA SK A L A W : ACC sec. 630 Is new co Che law
or AlasKa. • ic is a nigniy modif ie d  version of GCL Seccion 
2000, having been alcer ed  co limic che "buy ouc” opclon co 
involuncary d i s so lu ci o n by v e r if i ed  complainc oniy.

Official Cocaenc to A C C Seccion 1 0.06.633.

INVOLUNTARY DI S SO L U T I O N  BY T H E  COMMISSIONER: GROUNDS,
PROCEDURE, REINSTATEMENT.

ACC sec. 633 escabiishes involuncary dissolucion by 
admir.iscracive accion, subjecc co an appeal co che super i or  
courc. as a none x cl us iv e  sar.ccion for failure co cocply wich 
che m u lc i pl e reporcing obligacions creaced bv che n e w  code, 
for delin qu en c y in che paynenc of a license ‘filing fee or 
penalcy, for failure co appo in t or aain ea i n a regiscered 
agenc. or, in che evenc of a nonresidenc w ic h a controlling 
inceresc in a co rp oracion w h i c h  is subjecc co che reporcing 
requiremenc of che ACC, for failure by such nonresidenc co 
a p p o m c  an agenc as required by sec. 155.
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T h r e e  ocher grounds escablished u nder seccicn 533(a) are 
w o r t h y  or noce. Under sec. 530(a)(6) a racerial 
a i s r e p r e se nc a ci on  or race in any docurer.c subricced co rhe 
coornissicner vould becoce a ground for acainiscracive 
d is so lucion. Ir chere has been an eleccion of volu nc ar y  
d is so l u c i o n  and che corporacion has failed for cvo y ears 
c h e re a fc er  co eoapLece "che scacucory process, sec. 630(a) (s) 
p er ci t s che cocaissioner co dissolve ic ab ni niscraeiveiy. 
Finally, a vacancy on che board of direccors vhich is r;bc 
f i l l e d  ac che nexc annual meecing or urchin six cionchs. 
w h i c h e v e r  occurs firsc, provides grounds for acaiir.iscracive 
dissolucion,

W ic h respecc co ail grounds escablished under sec. 630(a) 
che cocrissicner is erpcwerec hue noc r.andaced co effecc 
invo l un ca ry  dissolucion. If such a seep is caken. sec.
630(b) requires chac vriccen r.ecice is senc by certified 
m ai l co one of che following: che corporacion's r e g i s c e r e d
office, ics regiscered agenc, che ccroorace oresider.c o r  
secrecary. Such a nocice ausc specify che alleged 
delinquency, failure or nonccopliar.ee which provides g r o u n d s  
for adoiniscracive dissolucion u n de r  sec. 633(a). Ic’is 
e f fe cc iv e  60 days afcer che cercified railing is aade co any 
of che aicernacive addressees using che iasc known a d d r e s s  
as s h o w n  by che cocmissioner's r :ord.

.Moching in sec. 633(b) precludes che cocaissioner frsa 
s e n d i n g  duplicace wriccen nocice or cakir.g any ocher s e e p s  
co n o t i f y  che corporacion. However, such seeps would be 
caken as a naccer of grace. Nocice is effected cnce ic is 
senc co any of che lisced addressees as provided in sec. 
633(b). Failure of such cercified railing co reach che 
recipienc, or che failure of such recipienc co accually 
n o c i f y  che board of direccors shall noc defeac che o ow e r 
v e s c e d  in che cossaissioner co effecc adainiscracive 
d is so l u c i o n  under chis seccion.

Prior co che expiraclon of 60 days following dispacch o f  che 
c e r ci f ie d aaiiing of nocice che corporacion ray scay che 
commissio n er 's  power by sinking a vriccen requesc for an 
j d a i m s c r a c i v e  hearing. As an aicernacive ic ray correct 
che r.eclecc, orission. delinquency or noncompliar.ee. If a 
he a r i n g  is sought ar.d che cocaissioner spheres co che 
c on cl u s i o n  chac grounds for dissolucion are presenc. sec. 
633(c) peraics cr.e corporacion co seek a crial da novo in
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(
In che absence of  an  o r de r by che superior courc. a 
d e c e m i n a c i o n  o f  ne g i e c c ,  nonconpliar.ee. d e l i n q u e n c y , or 
omission wichin chis seccion empowers che c o m m is s io ne r co 
proceed under sec. 633(d) co issue che cercificace of 
dissolucion u h i c h  s h a l l  c e m i n a c e  che corporace exiscence. 

i* '
Sec. 633(e) e s c a b i i s h e s  a cvo year period in uhich a 
corporacion d i s s o l v e d  by che co mm issioner c ay . be  reinscaced.

Under sec. 633(g) a c o r p o r a c i o n  dissolved by che
cocmsissior.er n a y  e f f e c c  a n ongracuicous assignnenc of
concracc righcs u h i c h  shall be effeccive in che hands of che
assignee in any accio n.  the scacuce requires chac che face
and nongracuicous q u a l i c y  of che assigr.cer.c be alleged in f
che cocplainc o r  o c h e r  process commenced by che assignee ar.d V.
follows ehe common l a u  by subjeccir.g che c io i a co any
defense uhich che d e f e n d a n c  m i gnc have asserced agai n sc  che
assignor/corporacion. Any c o un ce rc l ai m may be asserced co
diminish or ne gace li a b i l i c y  co che assignee who cay noc be
subjecced co an a f f i m a c i v e  recovery. Any sec-off c a y  be
asserced for che p u r p o s e  of di m inishing or negacir.g
liabilicy co che a s s i g n e e  provided chac ic ha d arisen prior
Co che effeccive d a c e  of  che assignmenc. No a f f i m a c i v e
recovery on any s e c - o f f  nay be had againsc che assignee.

CHANGE IN FORMER A L A S K A  L A V : ACC sec. 633 is a reenacccenc \
or c o m e r  As iii.Oi.oiv uich subscancial amendnencs. Ic
concinues che p r o v i s i o n s  of che f o m e r  Alaska scacuce which
modified Seccion 91 o f  che M B C A  co subscicuce involuncary
dissolucion by a a m i n i s c r a c i v e  process for judicial
proceedings i n a u g u r a c e d  by che A e c o m e y  General. However,
for che firsc cine A C C  sec. 633(b) provides for a he a ring
before che c o m m i s s i o n e r  in u h i c h  che corporacion nay concesc
che nociced negiecc, omission, delinquency, o r
noncompliance. F ur ch er .  sec. 633(c) creaces a rishc in che
corporacion co seek a crial de novo in che superior courc
uich che power of che c on ni ssioner subjecced co che orders
of chac courc. T h e s e  n e w  provisions reflecc che
legislacure's c o n c e r n  for che due process righcs of che
corporace encicy and a re  p a c c e m e d  afcer che righcs accorded
ir. ACC sec. 863.

ACC sec. 633 (a) c o n c i n u e s  che concenc of f o m e r  AS 10.05.5)9 
in a u e c e n c m g  che .grounds under which involuncary 
dissolucion nay be had. the phrase "principal officers and 
direccors" in f o m e r  .519(b) and (c) has been replaced by 
presidenc, secrecary o r  regiscered agenc in sec. 633 so as

k
C
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co eliair.ace any pocer.ciai argunenc over che scacus oc che 
recipienc or che hoeice. Forner .319(h) h.3s never been 
severed r rc o  ACC sec. 633 ar.d given separace creacnenc ir. 
sec. 633.

V ’
Official Cocm en c cc ACC Seccicn * 3.06.635.

COMMISSIONER'S AUTHORITY TO 3RINC ACTION " C R INVOLUNTARY 
D I S S O L U T I O N : G R O U N D S ; RELIEF.

SCOPEi A CC  sec. 635 provides acdicior.ai grounds upon vhich

Involuncary aissolucior. is e p p r c p n a c e  where ic is shewn 
chac che cor po ra c io n procured ics cercificace of 
incorooracich chrcugh fraud; che corporacion ccr.cir.ued co 
exceed or abuse ics auchoricy; che corporacicn seriously 
violaced a scacuce regulacing c o rp or a c i o n s ; or cne 
corporacion violaced a provision of law oy ar. acc or cefaulc 
chac is g r ou nd  for forfeicure of corporace exiscence.

CHANGE IN F O R M E R  ALASKA L A M ; ACC sec. 635 (a) (!) and (2) is 
a reenaccnenc or c o m e r  a s  10.05.519(h). ACC sec.
635(a)(3), (4), and (b) is caken fron GCL Seccion 
1301(a)(1). (3). and (c).

Official Cocme nc  co ACC Seccicn 10.06 .6 3 9.

JURISDICTION AND PROCESS FOR COMMISSIONER'S ACTION.

SCOPE; A CC  sec. 633 escabiishes che jurisdiccicn and 
service of process rules governing suics for involuncarv 
dissolucion brou gh c under ACC sec. 633.

CHANGE IN FO RMER ALASKA L A N : ACC sec. 633 is general'.-: a
reenaccnenc oo c o m e r  AS J.C5.53i, which is nc c elec acre 
MSCA Seccicr. 95.

Official Cocme nc  cc ACC Seccicr. 10 . C 6 . 6 ^ 0 . 

APPOINTMENT OF PROVISIONAL DIRECTOR: DEADLOCK.

superior ccurc in an ac
che corpo ra ci o n cay be invclunca y dissolved by che 

cooncissioner.

L
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if che grounds for in voluncary dissolucion by verified 
complainc are chose of sec. 623(b) (25. Appointmer.c under 
che provisions of ACC sec. 640 seeks cn break che direccor 
deadlock, buc is noc an auconacic aicernacive co invoiuncary 
dissolucion. Whech e r che provisional direccor offers a 
lascing or only cemporary solucion co che circumscances 
which would otherwise uarranc che superior courc in 
decreeing invclurcary dissolucion 13 che faccor w hich should 
play che nose p r o m n e n c  role in determining che race of a 
complainc grounded solely on sec. 623(b)(2).

CHANGE IN FORMER ALASKA L A W : ACC sec. 640 is new Co che law
or Aiasxa o e m g  preaicacea upon GCL Seccicns 303 and 1802.

Official Cocaenc co ACC Seccion 10.06.643.

APPOINTMENT OF RECEIVER: APPLICATION, HEARING AND NOTICE.
SECURITY. QUALIFICATIONS. POWERS. COMPENSATION.

S C O P E : ACC sec. 643 grants broad powers co a courc w hich
has assumed juri s di cc io n  over a complainc seeking 
involuncary di ss olucion co acc upon p l a i n c i f f s  m o ci on  for 
che appoincmenc of a receiver who w il l acc co conserve che 
business and affairs of che corporacion pending che hearing 
and d ecarminacion of che coDolainc. The auchoricy o f che 
receiver and che excenc co w hi c h che appoincmenc modifies 
che basic ACC command chac che business and affairs of a 
corporacion are co be conducced by o r under che supervision 
of cne board should be fixed in che courc's order.

CHANGE IN FORMER ALASKA L A W : ACC sec. 643(a) is n e w  and
caken crcm G C L Seccion !a03. Subseccion (b) is caken from 
Seccion 99 of che MBCA and refleccs che former concenc of 
AS 10.05.576 w i c h  only m i no r wording m o d i f i c a c i o n .
Subseccion (c) is C3ken from Seccion 98 of che M 3C A  and 
former AS 10.05.567, wich che modificacicn chac che fees of 
accorneys. uhich were allowed in che Model Acc and former 
Alaska law, have been omicced.

There is a further major m o di fication imolicic in che 
legi sl a tu re’s approval o f- CC L  Seccion 1303. The former use 
of a receiver in involuncary proceedir.es was chac of a 
"liquidacion receiver" (Section 98 of the MBCA and former 
AS iO.05 . 555-573). The California acc upon which che ACC is 
now modeled uses a receiver cor che purpose of preserving 
che corporacion and ics business pending a hearing on che
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conolainc for Involuncary dissolucion. The subsequent 
orovisions or che ACC follow California lav in u sing che 
incusianc direccors (under cne ciscipiir.e of che courc) co 
handle che affairs which cne Model Acc vesced in che 
liquidating receiver.

Official Cocaenc co ACC Section 10.06.613.

DECREE FOR W I ND I NG  OP AND DISSOLUTION: FURTHER J UDIC IA L
RELIEF.

S C O P E : ACC sec. 645 empowers che courc hearing a suic far
invoi ..icary dissolucion'under eicher secs. 633 or 633 ca 
decree a winding up and dissolucion oi che corporation cr 
nake such less orascic orders ar.o decrees and issue such 
injunctions as justice and equity nay require.

C HAN G E IN FORMER ALASKA L A M : ACC sec. 645 is new co Alaska
iav. Ic is oaseo on GCL Section 1804 and replaces f o m e r  
AS 10.05.537, 546. and 549 uhich were codeled upon MSCA 
Seccion 97. The n e w  provision, in concert wich ACC sec. 
650. gives che superior courc far greacer power chan prior 
law co shape a remedy fic for che situation.

Official Cocaenc to ACC Seccion ’0.06.543.

COMM EN C EM EN T ANT "njroUCT OF INVOLUNTARY PROCEEDINGS FOR 
WIND IN G UP; CEi. T O N  OF BUSINESS: NOTICE.

S C O P E : Upon entry of a decree co wind up a corporacion
unoer ACC sec. 645, winding up is Co cocnence. The siccing 
b oard is co conduce che winding up subjeuc co Judicial 
supervision unless che courc appoints ocher persons. Those 
conducting che winding up are expressly p e m i c c e d  co 
exercise cheir powers through che existing corporace 
officers.

Upon comnencenenc of winding up proceedings, regular 
b usiness operations are co cease and future actions are co 
be directed reward che ces acion of business accivicy cn 
a d v a r c a g e c s  cerns. .in excepcion is recognised w h e re  che 
concinuacic.i of business accivicies is necessary co preserve 
zood will or che zoing-co'icem value of assecs wni.ch are co 
be sold. In che absenc'. of a perfecced aopeal or scay 
order, nocice of che uocrencenenc of winding up is co be
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given by chose accing under sec. 648(a) co all shareholders 
and all known credicors and ciaimancs.

C HAN G E FORMER A LA SK A  L A W : ACC sec. 643 is ca.<en croc SCI 
Seccion odo ano replaces corner AS 10.05.555 and 553 which 
had been based upon Seccion 95 of che M3CA. Sec. 5-3 
deparcs free prior law by relying upon che e x i s c m z  
m anagement of che corporacion. richer chan a liquidating 
receiver, co acco mp li s h che w in di ng  up.

W hile chis arra n ge oe nc  is subje cc  co nodif'' acicn as 
decerained by che superior courc, ic is a .cacucory 
expression of a be lief chac g enerally chose familiar wich 
che business can most cheaply, thoroughly and wisely perform 
che winding up of che c or poracion business. See also, ACC 
sec. 660, Powers and Ducies of Direccors in Dissolucion 
Proceeding.

Official Cocmenc co ACC S e ccion 10. ̂ 6. 6 5 0 .
J URISDICTION OF COURT.

S C O P E : Jusc as ACC sec. '45 creaced broad powers in che
superior cpure co fashion app r op ri ac e  remedies ir. o rd er  co 
dispose of che verif i ed  complainc seeking involuncary 
dissolution, ACC sec. 650 refleccs a furcher concern for che 
economy of che Judicial process by seccing forth an 
extensive lisc of che ancillary powers and J u ri sdiccion 
u hich may be ex ercised by chac courc.

Of particular Inceresc is che pouer conferred by A C C sec. 
650(6) for che c ourc Co fill any vacancy on che bo ard which 
che direccors or s ha re holders prove unable co fill and sec. 
650(7) ’s granc of e x c r ao r di na ry  pouers of removal and 
prohibicion from furcher o ff i ce  holding of any direc co r 
3 uilcy of dishonesty, misconduct, or negiecc cr 3b use of 
crusc in co nducting che w i n d i n g  up of che corporacion.

CHANCE IN F O R ME R AL ASKA L A W : ACC sec. 650 is ad aoced from
JJtlL deccicn 1606. Ic replaces former AS 10.05.573 . 579,
532, and 535 which reflecced che concenc of Sections 98.
100, 101. and 102 of che M3CA. The changes vrougr.c by che 
eleccion co follow G CL  Seccion 1806 merely make explicit 
powers which were probably w ic hi n  che ir.herenc equicable 
jurisdiccion of che superior courc.
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Official Commenc co ACC Seccion ;0 . 0 6. 65 3.

claims acai ns t ccrpgraticni c on ?  and mcm-co'JRT directed
W IN DING CP: PP53EN7A7I0N: NOTICE; PAYMENT; SECURED CLAIMS: 
REJECTED CLAIMS.

S C O P E : ACC sec. 553 decails orccedures for s e e d i n g  ail
claims, againsc che corporacion wnecher che winding up is 
wich or w i ch o uc  judicial supervision. The scheme reauires 
chac claims be oresenced wichin a specified period of cine 
afcer which chey are barred. Nocice dv boch publication and 
mail is required. The scacuce cor.cemolices cnac m o s c claims 
w ill be s e e d e d  by negociacion becween che claimar.cs 
(credicors and dispuced shareholders) and chose conducting 
che winding up of che business. Holders of secured claims 
who fail co presenc cimely claims are rarred only as co any 
deficiency in che amounc realired upon cheir security.

The face of concingenc, ur.macured. or dispuced claims is 
decermined according ro che presence cr absence of judicial 
direction over che winding up. If chere is judicial 
direccion (eicher because che dissolucion was involuncary 
(sec. 650) or because judicial suoervision has been 
pecicioned in a voluncary dissolucion under sec. 618), chere 
muse be compliance wich eicher subseccion (d) or (e).

In che evenc che assecs subjecc co such claims have been 
(reduced co cash, che Commissioner of Revenue is escablished 
as a scakeholder. Thereafcer chey are co be paid over 
pursuant co che cerms of an agreemenc as among che 
dlspucancs or by order of che courc. However, sec. 653(e) 
recognizes chac in certain circumscances ic may be 
lmprovidenc co reduce assecs cc cash. In such cases, che 
asscc3 are co be held in specie pending a resolution of che 
dlspuce by agreemenc becween cr among che credicors or 
claims or a courc order. G e n e r a l l y ,"che determination co 
reduce assecs co cash or noc is one co be made accorcimg co 
che business judgmenc oi chose conducting che vir.dir.e up. 
Abuse of chi3 discrecion would be subjecc co corrective 
orders of che courc.

If che wi n ding up is a consequence of voluncary dissolucion 
and chere has been no sec. 613 oecicion. chen III discuces 
are cc be resolved according co sec. 553(c). Ic will be 
noted, chere is no provision for avoiding che conversion of 
assecs inco cash and lodging such funds wich che 
Commissioner of Revenue as a scakeholder. Again, che
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commissioner holds such assecs pending agreemenc among che 
dispucancs or order oc a courc.

Ir, o r de r co ensure chac chese oispuces do noc leave che 
c ocaissioner wich cusco d y or assecs cor an indefir.ica 
period, sec. 653(g) requires chac claims againsc cne 
c orporacion which have been relecced under eicher (c) or if) 
muse be made che objecc of suic wichin chircy days or  be 
barred.

CHANGE IN FORNE?. A L AS K A L A W : ACC sec. 653 is predicaced
upon uLL oeccicns ioO/ anc 008 and replaces former 
AS 10.05.5/9 which had been based upon rjeeior. 100 cc chc 
HBCA. Sec. 553 repeics che basic subscance of prior law 
w hich also provided u procedure for s e e d i n g  ail claims 
againsc che'corporacion.

Sec. 653 adds several icens co che former law: 
specicicacicns regarding nocice, special creacnenc for 
secured credicors, a requiremenc of provision cor claims r.oc 
yec disallowed, a p rovision allowing a credicor h o ld in g  an 
u nnacured debc co collece che presenc value, and a chirrv 
(30) day limic upon che commencemer.L of accions on rejecced 
claims.

Official Cocmenc co ACC Seccion 1 0.05.655.

O R D E R  DECLARING C OR PO R A T I O N  W OU ND  UP AND DISSOLVED; 
DECLARATIONS; EFFECT; ADDI TI ON A L ORDERS; DISCHARGE OF 
DIRECTORS.

S C O P E : Upon final s ec clemenc of accouncs under ACC sec. 548
and decerminacion chac che c o r p o r a c i o n 1s affairs are in a 
condicion for ic co be dissolved, ACC sec. 655 direccs che 
courc co ms/ce an o rder decla ri n g che corporacion duly wound 
up and dissolved. This o rder is co scace informacion 
regarsir.g che provisions made for caxes and penalcies owing 
u nd er  Arcicle II and ocher k no wn  debes and liabilicies. Ar.v 
discribucion of assecs co shareholders is co be noced. The 
o rcer Is co declare chac chose conducing che winding urn have 
s e e d e d  cheir accouncs and chac cheir ducies and liabilicias 
are discharged.

Noce chac neching c oncained ir sec. 655 is incended co 
diminisn che liabilicy of officers and direccors v h i c h  may 
be escablished by an aggr ie v ed  credicor under ACC sec. lid.



Senacor 3eccye Fahrenkacp 
Paze 167 
May 7, 1987

Corporace exiscence ceases upon issuance of che sec. 635 
order excepc co che excenc of furcher wind i ng  up and cc che 
excenc provided in ACC sec. 673.

CHANGE IN FORMER ALAS K A L A W ? ACC sec. 655 is derived free 
GCE ieccion "add ano retraces f o m e r  AS 10.05.555 w hich had 
been based upon M 3 C A Seccion 102. “o n e r  law requirec chac 
all property be discribuced prior co enery of che decree; 
ACC sec. j 55 peraics che courc co aake a decree even chough 
soae w i r di n g up is yec co be done.

Official Coancnc co ACC Seccion 10.06.653.

f i l i n g  o f  d e c r e e  o f  d i s s o l u t i o n .

ACC sec. 653 is a reenaccnenc wichouc change of f o m e r  
AS 10.05.538 which is based upon Seccicn 103 of che MBCA.

Official C s m e n c  co ACC Seccion 1Q.06.660.

POWERS AN D DOTIES OF DIRECTORS IN DISSOLUTION P R O C E E D I N G S .

S C O P E : ACC sec. 660 is che hearc of che r e f o m e d  frasevorfc
:or ucilicing che incunbenc direccors ar.d officers of che 
corporacicn co conduce boch voluncary and involuncary 
dissolucicn of a corporacion. Ic enuoeraces powers and 
ducies of che board: che icens lisced in sec. 660 are 
llluscracive ar.d noc incended co liaic w ha c che board aay 
do.

The main l i a i c a d o n s  iaposed upon che board are found in 
secs. 615(c) and 663(c)'which direcc chac che corporacion 
shall cease ics normal business and scare vlndinz up excepc 
co che excenc necessary co preserve che ccod will or 
g o i n g - c o n c e m  value of che corporace business.

CHANGE IN FORMER ALASKA L A W : ACC sec. 660 is new co Alaska
law, oeing derived rroa ieccior. 2001 oi che CCL. Ics 
coverage replaces chac of several seccior.s of orior law, 
including foraer AS 10.05.659(2), 564, and 570 basea 
respecccvely on Seccicns 37 and 98 of che MBCA. The us* of 
exiscing oa nagemenc co conduce che volur.cary dissolucicn 
proceedings is a significanc change frca prior lau which 
uciliced a "liquicacinz receiver" aoooir.ced by che superior 
courc.
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The n e w framework adopcs che C CL  p h ilosophy chac ic is besc 
co concinue co uciiioe che exiscing managemenc oc cha 
corporacion. subjecc co che discipline or che courc. co 
conduce che wi nding up and dissolucion. In che evenc che 
superior courc does r.oc repose confidence in cha ebilicies 
or fidelicy of che vr.cuobehc canagenene. ic has p ower under 
ACC sec. 648 co a p p o m e  o c he r persons co conduce che winding 
up.

Official Co cmenc to ACC Seccicn 10.06.66?,.

PROCEEDING T O DETER MI N E IDENTITY OF DIRECTORS OR 10 APPOINT 
DIRECTORS.

SCOPE: Since Ch'j ACC relies u p on  direccors co ccr.ducc che
w in ai ng  up and di s solucion of a corporacicn, ic is imporcanc 
co be able co esca bi is h che ioencicy of such persons and co 
replace chose who are unwi ll in g or unable co perform cheir 
ducies. A CC  sec. 663 creaces a procedure for accomplishing 
Chese casks. Ic is a pplicable co all dissolucior.s 
p r o c e e d i n g s .

CHANGE IN F O R M E R  A L A SK A L A W : ACC sec. 663 is caken fron CCL
seccion .uu3. .here is no 'conparaole provision in prior 
Alaska law or  in che MBCA.

Official Connenc- co ACC Seccion 10.06. 6 6 5 .

DIST RI B UT IO N OF  C ORPORATE A SSETS AMONG SHAREHOLDERS; W HE N TO 
BE MADE.

S C O P E : Cnee che incerescs of  credicors and ocher clainancs
againsc che corpo ra ci o n have been s e e d e d  or aade che objecc 
or adequace provision, che retraining assecs are co be 
dlscribuced among che shareholders accoroir.g co cheir 
respeccive righcs and preferences. In che concexc of 
dissolucion proceedings ur.cer Judicial supervision., no 
discribucion nay be cade uncil expiracion cr che period for 
pr e se ncacioa of clains u nder ACC sec. 653.

CHANGE IN F ORMER ALAS.O. L A W ; ACC sec. 565 is based upon 
Seccion or che UCLi Tc replaces former AS 10.05.489 ana
561 w h ic h  w er e  based upon Seccions 37 and 93 of che MBCA.
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t Official Commenc co ACC Seccicr. 1Q.06.S63.

PROVISION "OR PAYMENT OF DE37 OR LIABILITY.

S C O P E : The concepc of "adequace provision" for a d e bc  or
Liaoiiicy is used extensively throughout Arciela ? as a 
precondition for distributing assecs co shareholders when 
all claims by credicors have noc yec been s e e d e d .  The 
definition provided in ACC sec. 663 is incended co clarify 
che meaning of chis imporcanc concepc.

CHANCE IN FORMER ALASKA L A N ; ACC sec. 568 is taken from 
Section oc cr.e CCL. Tc is without precedent in Alaska
lau.

DISTRIBUTION IN MONEY OR IN KIND: INSTALLMENTS.

S C O P E : ACC sec. 670 gives express sanccion co discribucion
scnemcs w hich give shareholders property as opposed co cash. 
Installment plans are also sanctioned. The scacuce places a 
value on caking discribucions as soon as possible buc allows- 
far delays consiscenc wich che beneficial' liquidacion oi Che 
corporacion. Ic is che incenc oi che legislature co 
authorize discribucion schemes which sacisfy some 
shareholder claims in kind and ochers in cash if the value 
of che disparace forms oi discribucion ceecs che scacucory 
requiremenc of proracion and if such a plan is fair co all 
s h a r eh ol d er s.

CHANGE IN FORMER ALASK A L A W : ACC sec. 670 is caken from
aeccion 2006 or cne GCL. Tt is wichouc precedenc in eicher 
prior Alaska lau or che K3CA.

Official Comment to ACC Seccion 1 *. rc . c~3 .

PLAN CF DISTRIBUTION: ADOPTION: BINDING EFFECT: NOTICE; 
PAYMENT TO DISSENTING SHAREHOLDERS: ABANDONMENT.

S C O P E : Th liquidacion preferences of senior shares mav
prove a hindrance to the execution oi a plan of distribution 
of assecs ocher chan nonev vhich may be mcsc beneficial to 
sharenoicers. ACC sec. s :3 permits che liquidation righcs 
cf o u c s t a n d m g  scares cc be a. .area so is to accccrzodace

c Official Comment co ACC Section ’0.06.670.
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such a plan upon approval by che oucscanding shares (ACC 
sec. S90(5)>. Class vocing'is expressly prcvidec.
Preferred shares diss en ti n g from che plan nay require che 
corporacion co trake pa y menc according co chair unaltered 
liquidacion preferences. If such dissenc and demand 
prejudices the plan, the board is authorized co abandon ic 
wi c houc furcher reco u rs e co che shareholders.

Liquidacion pr e ferences may also be altered by an anendnenc 
Co che articles u nder Artic le  7 if approved by che 
oucscanding shares w i c h  full recognicion oi che righcs of 
che affected shares co voce by class. Under Article / Cher 
is no righc to dissenc and chen receive treacnenc according 
co che cerns o f  the unam e nd ed  indenture. It is cr.e 
incencion of che iegisiacure chac any alteration ir. the 
liquidation pr ef erences of senior shares after the filing of 
an eleccion co w i nd  up and dissolve or after the initiation 
of involuntary d is solucion proceedings is to be governed 
exclusively by che provisions of ACC sec. 573. Where 
dissolucion is noc in process, anendnenc is governed by che 
provisions oi A C C Arcic le  7.

CHANGE IN FORME R A L AS K A L A U : ACC sec. 673 is wichouc prior
scacucory preceaenc in Alaska. It is predicaced upon 
S eccion 2007 of che CCL.

Official Consenc to A C C Seccion 10.06.675.

RECOVERY OF A MO UNTS IM PROPERLY DISTRIBUTED.

S C O P E : Any anounc improperly discributed co shareholders
nay oe recovered u nder ACC sec. 675. Unlike sec. 373, chere 
is no requiremenc chac shareholders have knowledge oi che 
impropriety of any di s cr ibucion made co chen in liquidacion. 
Subseccion (d) precludes a corporacion ccr.cemDlacing 
liquidacion buc r.oc formally engaged in dissolucicn from 
exploiting cne varying scandards becween secs. 372 and 673.

Subseccion (c) makes clear chac any recovery against any 
shareholders may ncc funccior. co alcer che righc oi 
shareholders co share pro raca in che residual assets of the 
corporation. A righc of contribution or a right to compel 
che corporation or recover iron ocher shareholders ma y be 
used co er.forte pro r3ca parcicipacion in che assets.

c

c

c
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CHANGE ::: F ORMER A lASXA 1a 'J: a c c  sec. 875 is caken iron 
Seccion 1125 o: cr.e GC1. It is new co Aiaska lav.

Official Ccnrer.c co ACC Section ' 7.06.67?.

CONTINUED EXIS TE N CE  OF DISSOLVED CORPORATIONSj PURPCSESj 
A BATEMENT OF A C T I O N S ; DISTRIBUTION OF OMITTED ASSETS. .

S C O P E : ACC sec. 678 provides for a lisiced continued
exiscence or a corporacion uhich has been dissolved. For an 
indefinite period of cine such a corporacion continues co 
exist for the purpose of winding up ics affairs, pr o secuting 
and d efending actions by or against ic, collecting and 
discharging obligations, disposing oi ar.d conveying its 
property aha collecting and dividing its assets, Under the 
terns oi subseccion (d). the direccors of the corporation on 
the dace oi ics dissolution or as d e t e m m e d  ur.cer sec. 663 
enjoy che powers co pursue any na ccer preservec to the 
corporacion u nder subsection (a).

CHANGE IN FORMS?. ALASXA L A V : ACC sec. 673 (a) is Caken fron
tomi.o Ai '.0.Oi. 59^ ana is based upon Seccion 105 oi che 
MBCA. Subsections (b), ( c ) , and (d) are cake fron S3 112 as  
passed in che 1980 session of che legislature.

Official Cocnent co ACC Seccion 10.06 .* 0 5.

ADMISSION OF FOREIGN CORPORATION.

S C O P E : ACC sec. 705 conditions encry oi a foreign
corporacion for che purpose oi transacting business wichin 
che Scace of Alaska (lncrascace business). Ic is incended 
co exercise co che fullusc excenc che police power oi che 
scace while respecting che equal proceccion guarantees nade 
obligatory by che Fourteenth Anendnenc cc the Initec States 
Conscltucion. See Ell llllv 6 Co. v. S a u - o n - S r u r s . I nc ..
366 U.S. 276 {156 i)" ixercise a: this tower is ranic es c in 
sec. 705's reouiranenc thac as precondition to the 
transaction of ir.trastata business a ftrsign eorpcracion 
oust obtain a cercificace of authority iron che 
cocaissioner.

UTiile California has recencly launched an effort to lutose 
substantial portitns of Its general cortoracicr. law to 
regulata tr.e internal affairs cf what are deecec "pseudo

L
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foreign corporacions", che A CC  has refrained frcs che 
imposicion of ics provisions upon che i n c e m a i  affairs of 
foreign organised corporacions eleccir.z co cransacc business 
wichin chis scace.

Indeed, che connission is expressly forbidden co deny a 
cercificace of auchoricy b e ca u se  che lavs oi che scace or 
councry under wh ich a foreign corporacion is organised 
differ drum che laws of Alaska.

CHANGE IN FORMER A LASKA L A W : ACC sec. 705 is a. reenaccnenc
or c o m e r  AS >0.05.557, w m c h  is based upon Section iC6 oi 
che MBCA. The final sencence of f e m e r  .597, which 
disclaimed any regulation of che ir.csrr.al affairs of che 
corporacion, was deleced 3S unnecessary.

Official Cocmenc to ACC Seccion 10.06.710.

LIABILITY FOR TRA N SA CT IN G  BUSINESS W IT HO UT  CER T IF IC AT E  CF 
A UTHORITY

S C O P E : In order co enforce che requiremenc chac a foreign
corporacion obtain a ce r cificace of auchoricy prior co 
cransaccing business w ichin Alaska. ACC sec. 710 imposes a 
penalcy of .up co S10.000 per year or portion thereof during 
w hich such incrascace business is cransacced wichouc 
compliance wich sec. 705. In addicion, such a foreign 
corporacion is made liable for all fees and caxes w hi c h 
would have been paid if chere had been full and prccpc 
compliance wich chis Chapcer.

CHANGE IN FORMER ALAS K A L A W : ACC sec. 710 is a reenaccnenc
or rorcer AS I0.05.obo ana is based upon Seccion 124 of che 
MBCA. The penalcy ceiling has been increased from 55,000 co
S10.000. ACC Arcicle 10 has reorganized che sequence of 
former Alaska law, sicuacing che saccions imposing penalties 
for nonccnpliance wich sec. 705 immediately a f c e r c h e  
sections requiring application fsr che certificate of 
auchoricy.

Official Cocmenc cc ACC Seccicr. *0.36.7*3.

TRANSACTING BUSINESS W I T HO U T C E RTIFICATE OF A UTHORITY AS A 
BAR TC RIGHT TO SUE.

c
•*

c

c

c

c
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SCOPE: Anon? che disciplinary consequences oc a fcreigr.
corporation's cransaccion oc incrascaca cosiness w i chin 
Alaska wichouc cccpiiar.ee w i ch  ACC sec. 733 is sec. 773's 
denial co such a corporacion or cne righc co cair.cair. ar.y 
accion. suic or p r o c e e o m g  cn che courcs cf chis scace. I 
Nacioral 3ar.k of Alaska v. J.S.L.i '<■ of Alaska. Ir.o. . ;46
r..o o .j . soo-9> i r . o j ,  cr.e courc cr.ccnacec a 3 cr 
d isposicion co read an idencical provision, c o m e r  
10.05.690. as noc precluding che assercien of a so 
or sec-off by such a disabled foreign corporacion 
w here such c o un cerclaia or sec-off would r.oc resui 
use of an Alaska courc co cbcair. an a f f i m a c i v e  re 
Such a conclusion w ould be in accord wish a decisi 
Supreme Ccurc of Vashinzcon. Ncrch Scar Tndlr.r 7 
A la ska-Yukon- Pacific ExcosicicrTI ic -as.'.. 7. 17

As
unrerela 
ac lease

ir. che 
every, 

or. oi ch

Ouo ( ■1 i1 ). ■ res posicior.. wr.i.e r.oc a r.o: r.g c:
:. auo 
Sacion

Bank of A l a s k a , s u n r a . is approved by che legislacc 
enacccenc cc <\CC sec. 710.

a-
cr.e

c

Vhec he r  a noncocotying foreign corporacion under 
disabllicies of ACC sec. 713 could use a federal 
diversity case cannoc be cuncrolled by che scace 
Iegisiacure. However, che Iegisiacure r.oces w i t  
satisfaction Fred Kale Machinery. !r.c. v. Laurel 
C o . . I n c. . 483 F.ia «o (sen uir. . j), ar.c cr.e 
chere reviewed, holding chac a preclusion which 
disciplinary grounds, bar a foreign corporacion 
of scace courcs would also bar use of a federal 
Accord. Boscon Tcwboac C a . r. Tchr.

^ W.w . A'asn. «?i2).

Che
ccur:

Hill ’.urber
a  U  " * 0 !’JO j, 
rrcn ;

i:ies 
upon 

:he’ use

: esr.cn Co., 199 Fed.

CHANGE ::i FORMER ALASKA 1 A V : ACC sec. " 3  Is a reenaccnenc
wicn ou c  cr.ange or c o m e r  A3 10.05.690 and is based upon 
Seccion 124 of che MBCA.

Official Comer.; co ACC Seccion

TRANSACTING 3TSINESS VTTHOCT CERTTFTTATE OF ALTHCP.TTY NOT 
AFFECTING CONTRACTS AND RIGHT TO DEFEND ACTION.

S C O P E : ACC sec. 775 confines cr.e disciolinary consequences
cr.e or on sac cic r. by a coreign corporacion of .r.crascace

business wichin Alaska wichouc a cercificace cf auchoricy co 
these ir.poseo cy chis Chaocer. 1: does r.oc ger.erace grounds 
for a ccr.craccir.g parcy co assail che validity of a concracc 
or cransaccion wich suer, a r.cnccno lying foreign oorccricionT

c

L
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cFinally, although p recluded by ACC sec. 713 froc initiating 
any accion. suit, or o t he r proceeding, such a nonccmolying 
foreign corporation is not precluded fron defending an 
accion, suit, or proceeoir.g cocnenced by anocher ir. a n 
Alaska court.

CHANGE IN FORMER A L A SK A I  A l l :  ACC sec. 715 is a reenaccnenc 
wicnouc cnange or corner a o  10.05.693.

Official Cocnenc to ACC Section 1 0 . 0 6. 71 8.

ACTIVITIES NOT C O N S TI TU TI N G TR A NS A C T I N G  BUSINESS IN THIS 
STATE.

S C O P E : Under the Interstate Cotncerce Clause and common lau 
comity principles, a foreign c o rp oration nay engage in 
cercain accivicies w i t h i n  a scace w i t h o u t  b e i n g' r ic ui re d  to 
firsc obtain a ce rcificace of auchoricy. In an effort co 
reduce Litigation on chis issue and co draw clear lines 
through che conflicting lines of decisional a uthority in 
ocher jurisdictions, AC C sec. 718 enumerates activities 
which a foreign co r poracion cay pursue uith ou c the necessity 
of obcaining a ce rc ificace of auchoricy un der ACC sec. 705.” 
The language of che seccion makes ic clear chac che lisc is 
noc exclusive.

Noce chac identical language in foraer AS 10.05.60C has been 
held by the Supreme Courc of Alaska noc co define chose 
accivicies which may subjecc a foreign '-orporacior. to che 
jurisdiction of che courcs of chis scace. Northern Suoolv. 
Inc. v. C ur clss-Wrizhc C o r n o r a c i o n , 397 P . 33 10 i j , i 0 i 5- '• o 
(1965). In leenacctng cnis language as ACC sec. 713, i:he 
legislature intends co approve che holding in chac cas>.

CHANGE IN FORMER A L AS KA  lA'J: ACC sec. 7’3 is a reenactment
or farmer AS :0.05.o vv), ana is basea uocn Section 136 oi che 
MBCA. The phrase "for che purpose of chis chapcer" has been 
added co the rncrocuccory paragraph co foreclose the use cf 
sec. 718 in litigation to concesc che imposition of taxes. 
Che service of process, and junsdiccior.ai issues w h i c h  are 
governed by ACC sec. 765 and disciplined by fecerel 
constitutional guarancees to corporations requiring m i ni mu m 
concaccs wich chis scace before a scace officer nay be 
designated to receive services of process.

< £
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Official Cortoenc co ACC feeder. '0.06.*77.

CORPORATE N A M E  OF FOREIGN C O R P O R A T I O N S .

S C O P E : ACC sec. 710 inpcses upon foreign corporacions
seeding a cerclfi ;aca of auchoricy unser sec. 70S che sace 
l i n c a c i c n s  w i s h  respecc co a corporace cane which are 
inposed upon d o n e s d c  corporacions by ACC sec. 135.

CHANGE IN "TIME R ALASKA 1 A V » ACO sec. *10 represencs a 
n o a i n e c  concent or corner AS 10.I S. 506 and is based upon 
Seccion 103 of che MSCA. Subseccion (3; has been added co 
che cexc of che f o m e r  acc Ir orcer co subjecc foreign 
corporacions co che sane rescriccions inocsec upcr. cere sole 
corporacions by ACC sec. '33. For a rationale of chese 
rescriccions, see official ccmer.c co ACC Sec ‘If.

Official Ccccrenc cc ACC 5ecc-.cn '7.06.7:3.

A SSUMED CORPORATE NAME.

S C O P E : In or der co a c c o m o d a t e  a foreign corporacion while
ac ir.o sane cine vindicating che policies of Alaska law wi ch  
respecc co che p e m i s s i b l e  cor.cenc of a corpcrace nane, ACC 
sec. 723 perries a corporacion cisablec by sec. 713 frcn 
using ics accual nane co adopc an assuneo r.ane which, if ic 
13 p e m i s s i b i e  under sec. 720, is che nane under w h ic h  ic 
elects co do business in chis scace.

In order chac any inceresced perscn nay crack che erne 
Identity of a foreign corporacicn operating in Alaska under 
an assured nane, sec. 723(b) recuires che c on ni s 3 ion co 
nair.cair. records w h i ch  cross reference che accual and 
assured r.anes of ail foreign corporacicns aucnoricad co 
cransacc business ir. chis scace.

CHANGE ::: FIRMER A'.ASKA Ia V : ACC see. ’23(a) is b a se d uocn
c o m e r  ro j.vj.ctr v.-.ic.-. vas caker. frcn feeder. ‘0 3 ( c ) . 1) 
of che M3CA. Wording c.-.anges have been race in order co 
avoia anv c onfusion m  coordinating cnis seccion w i c h  ACC 
sec. 720’.

fee. 213(b) is new ar.d replaces che corner requirenenc chac 
a corooracicn using an assuneo r.ane identify ics true 
corporace r.ane in ail a d ve rt is i ng , contracts. anc ocher 
iega. coccrcr.es wich a scner.e w.-.ereoy m y  m c o r e s c e c  carcv
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nay resorc co records nair.cained by che cemissior.er uhich 
are cross referenced as co accual and assumed naces of 
foreign corporacions.

Official Cocmenc ca ACC Seccion 10.06.725.

CHANGE O F  NAME 3Y FOREI G N CORPORATION.

S C O P E : ACC sec. 725 furehers che policy wich .especc co
permissible and impermissible cor.cenc of corporace r.anes by 
providing rhac a foreign corporacion auchcriced co cransacc 
incrascace business in Alaska will h a ve  chac righc suspenced 
if ic were co change i.cs nane co one which w a s violacive of 
any prevision of sec. 720.

CHANGE IN FORMER ALAS KA  L A N : ACC sec. 725 is a reenaccnenc
w ic ho u c c.-.ange oc c o m e r  no 10.05.609 and is based on 
Seccion 109 of che MSCA.

Official Conmenc co Seccicn 1 0. 0 6 . 7 2 3 .

APPLICATION FOR CERTI F IC AT E OF AUTHORITY.

ACC sec. 723's concenc is self-evidenc. Ic represencs a 
reenaccnenc w i ch ou c  change of f o m e r  AS 10.05.612. Ic is 
based upon Seccion 110 of che M3CA.

Official Ccnnanc co ACC Seccion 10.0 6 .7 30 .

CONTENTS OF APPLICATION.

S C O P E : ACC sec. 730 specifies che subjecc nacce r  and
incoraacicn which cusc be included in an aoplicacicn for a 
cercificace of auch o ri cy  co crar.sacc incrascace business ir. 
Alaska. Three of che- enuneracec icens nay be u nf amiliar co 
foreign counsel.

Sec. 730(5) goes beyo n d che scacenenc of purpose w n i c h  che 
corporacion proposes co pursue in Alaska co reuuire a 
seleccion fron che idenciflcaclon code escablished un der ACC 
sec. 950 of-che cadets) which nose closely describes che 
accivicies m  w h i ch  che corporacion w il l engage in chis 
scace.

c
c
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c
Sec. 730(1." requires chac Cr.e application include che r.ace 
ar.c address of each alien affiliace (ceccr.ed in ACC sec. 
990(2) and (3)). che oercer.cage of oucscanding shares 
concrolled by each alien affiliace, ar.d a specific 
descripcion of che nature oi che relacisr.ship becveen che 
foreign corporacicn and ics alien affiliace.

Sec. 730(13) requires chac che applicacion scace che name 
and address of any person(s) owning ac lease five percenc of 
che shares, or five percenc oi any class of shares, and che 
percencage of che shares cf class of shares owned by chac 
person or chose persons.

CHANCE IN FORMER AL ASKA I Ah': ACC sec. 730 is a reenaccnenc 
wicr.ouc cr.ange o; c o m e r  .ii 10.05.615 as amended. '«ich che 
excepcion of che chree icecs noced above, ic is based upcn 
Seccion 110 of ehe M3CA. Noce chac che changes in che ACC 
financials (Arcicle a) are noc applicable co foreign 
corporacions. Thus, references in prior law co "par value" 
and "scaced capical" have been recained cc accpmncdace 
foreign corporacions which employ cradicional financial 
rescraincs on che dissipacion of assecs.

C  Official Cocmenc co ACC Seccion 10.06.733.

FILING OF AP PLICATION FOR CERTIFICATE CF AUTHORITY.

S COPE:- ACC sec. 733 requires che filing o f  che original and 
an exacc copy oi che applicacion for a cercificace of 
auchoricy using forms prescribed and furnished by che 
commissioner. The manne r of signacure and verification 
requirenencs are also specified. Processing by che 
commissioner shall be according co che u n i f or m procedures 
escablished under sec. 910.

CHANGE 7N FORMER ALAS KA  L A N : ACC sec. "33 is a reenaccnenc
wicn cr.anges o: corner Ao '0.05.613 anc 621 and is based
upon Seccion 111 of che MSCA. Sec. '33 has been technically
rewritten co parcicipace in che consolidation of scacucory 
ir.scruccions co che cor. Hor.er rerarcing che p r o c e s s i n g  of
filed documents (ACC st 110).

Official Commenc co ACC Seccicn '0.06.~35.

EFFECT OF CERTIFICATE OF AUTHORITY.
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S C O P S : ACC sec. 735 parallels sec. 213 by e s c a b l i s M n g  a
"orcghc Line" evenc upon v h i c h  che auchoricy co cransacc 
incrascace business is g ra nced by che Scace of Alaska. In 
reenaccir.g che concenc of sec. 735 ic is che incencion oi 
che legislature co disapprove any doccrir.e of "de iacco" or  
"coloraole" cccpliance wich che provisions of chis Chapcer 
as creacing any righc co cransacc incrascace business in 
Alaska.

CHANGE IN FO RMER ALASKA L A V : ACC sec. 735 is a reenaccnenc
vicnouc change or c o m e r  AS 10.05.624. Ic is based upon 
Seccion 112 of che MBCA.

Official C o o e n :  co ACC Seccion ’0. 0 6 . 7 2 3 .

AMENDED CERT IF IC A TE  OF AUTHORITY.

S C O P E : ACC sec. 738 obliges a foreign corporacicn w hich
cnanges ics corporace nane or  desires co pursue an 
incrascace purpose in Alaska ocher chan che purpese(s) sec 
forch in ics applicacion for a cercificace of a uchoricy co 
obcair. an amended cercificace oi auchoricy as a p r e co n di ci on  
co tffeccing such change.

CHANGE I " ’FORMER AL ASKA L A W : ACC sec. 738(a) is a
reenaccnenc wicn ou c cnange of former AS 10.05.657. Sec. 
738(b) is n ew  and conforms che encire seccion to Seccicn 118 
of che M3CA. Subseccion (b) was added co clarify che filing 
procedures for aoendnencs co che cercificace of auchoricy.

Official Cocmenc co Seccion 1 0.06.760.

POWERS CF FORE I GN  CORPORATION.

S C O P E : Consonanc wich the obligacion co excend che equal
proceccion of che laws, ACC sec. 740 escabiishes chac an 
auchorized foreign co rporacion shall have che same powers as 
would a domescic corporacion organized for che purposes 
scaced in che applicario.n for or amendmenc co che 
cercificace oi auchoricy. Sec. 7-0 is noc incended co and 
does noc increase che powers jf sr. auchorized foreign 
corporacion beyond chose permit id under che laws of the 
scace of ics incorporacion. The scacucory pr ac l amacion chac 
a foreign c o rporacion ". . . is subjecc co che ducies. 
rescriccions, penalcies and liabilities n o w or hereafter

c
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inposed upon a donescic corporacion . . . is noc incended 
co inpose che general provisions of che ACC.

CHANCE IN FORMER ALASXA L A W : ACC sec. 740 is a reenaccnenc
wicnouc cr.ange oc r o m e r  Ad 10.05.603 and is based upon 
Seccion 107 or che MBCA.

c

Official Cctnoenc ro ACC Seccicr.s:

10.06.743. REVOCATION OF CERTIFICATE OF AUTHORITY:
10.06.745. LIMITATIONS ON REVOCATION CF CERTIFICATE CF 

AUTHORITY:
10.06.748. ISSUANCE OF CERTIFICATE OF REVOCATION:
10.06.750. EFFECT CF CERTIFICATE OF REVOCATION

S C O P E : ACC secs. 743, 745, 748, and 750 auchorize,
reguiace, and d e c e m i n e  che effecc of a cercificace of 
revocacion issued by che cocaissioner. The pouer of 
revocacion under sec. 743 is sinilar co che c o c a i s s i o n e r 1s 
power co involunearily dissolve dooescic corporacions u nder 
ACC sec. 630. The sixcy (60) day nocice and grace period 
e scablished by sec. 745 is also sioilar co che procedures 
lioicing che c o c a i s s i o n e r '3 power co effecc involuncary 
dissolucion. If che cercificace of auchoricy is revoked 
pursuanc co sec. 748, sec. 750 declares chac che foreign 
corporacion is no longer auchorized co cransacc incrascace 
business in Alaska. Furcher cransaccion of  such incrascace 
business would subjecc che foreign corporacion co che 
provisions of sec. 710.

CHANGE IN FORMER ALASKA L A V : ACC secs. 743, 745, 748, and
750 are reenaccuencs wicnouc change of forcer AS 10.05.675, 
678, 681, and 684. They are based upon Seccions 121 and 122 
of Che MBCA.

Official Ccnnenc co ACC Se c c i o n s :

10.06.753. REGISTERED OFFICE AND REGISTERED AGENT OF 
F OREIGN CORPORATION:

10.06.758. CHANCE OF REGISTERED OFFICE O R  REGISTERED A G E NT  
OF FOREIGN CORPORATION:

10.06.760. FILING OF STATEMENT CF CHANGE.

SCOPE: ACC secs. 753 . 758 . and 760 parallel secs. 150. '.65,
ana i.O r e s p e c c m g  donescic corporacions. They oblige
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