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Sec. 10.06.360.
Sec. 10.06.363.
Sec. 10.06.365.
Sec. 10.06.368.
Sec. 10.06.370.
Sec. 10.06.373.
Sec. 10.06.375.
Sec. 10.06.378.
Sec. 10.06.380.
Sec. 10.06.383.
Sec. 10.06.385.
Sec. 10.06.388.
Sec. 10.06.390.

Prohibited Distribution: Inability to Meet
Maturing Debts and Liabilities

Prohibited Distribution or Junior Shares:
Liquidation Preference

Prohibited Distribution to Junior Shares:
Ratio of Retained Earnings

Exception for Purchase or Redenc .on of
Shares of Deceased Shareholdc

InapplLicabilicy co Regulated Investment
ConDany

Share Dividends: Restrictions

Additional Restrictions in Articles,
3ylaus, Indentures or Agreements

Liabilicy of Shareholders Receiving
Prohibited Distributions! Suit Against
Shareholders

Identification of Distribution in Notice
co Shareholders

Inapplicability co Winding up and
Involuntary or Voluntary Dissolution

Redemption of'Shares ac che Option of
Corporation: Manner

Acquisition of Corporation's Own Shares:
Reissuance or Retirement

Capitalization of Retained Earnings

ARTICLE 5. SHAREHOLDERS

Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.

Sec.

Sec.
Sec.

10.06.405.
10.06.408.

10.06.410.
10.06.413.
10.06.415.
10.06.418.
10.06.420.

10.06.423.
10.06.425.
10.06.428.
10.06.430.
10.06.433.

10.06.435.
10.06.438.

Meetings of Shareholders

Closing of Transfer Books and Fixing
Record Dace

Notice of Shareholders' Meeting

Voting List: Liability

Quorum of Shareholders

Proxies

Voting of Shares

Actions Taken Without Meeting: Written
Consent; Revocation of Consent

Voting Trusts and Agreements Among
Shareholders

Shareholders' Preemptive Rights

Books and Records

Annual Report to Shareholders: Content:
Financial Scacemenc on Reauesc

Shareholders' Derivative Action

Liability of Shareholders and Subscribers
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ARTICLE 6.
Snc.

DIRECTORS AND OFFICERS

10.06.450 Board of Directors: Ducy or Care: Right of

Inspection: Failure to Dissent

Sec. 10.06.453. Number and Election of Directors

Sec. 10.06.455. Classification of Directors

Sec. 10.06.458. Vacancies on che Board

Sec. 10.06.460. Removal of Direct-. Without Cause

Sac. 10.06.463. Removal of Director by Superior Court

Sac. 10.06.465. Vacancies and Resignation; Special Meeting
of Shareholders

Sec. 10.06.468. Executive and Ocher 3oard Committees

Sec. 10.06.470. "'‘eecings: Call. Place, Notice, and Waiver

Sec. 10.06.473. Quorum of Directors

Sec. 10.06.47S. Informal Action by Directors

Sec. 10.06.478. Director Conflicts of Interest

Sec. 10.06.430. Liabilicy of Directors

Sac. 10.06.433. O fficers: Tenure, Resignition, Agency,
Ducy of Care

Sec. 10.06.485. Loans co Directors, Officers, and Employees

Sec. 10.06.488. Secondary Liability of Dirinrj-j and’
O fficers

Sec. 10.06.490. Indemnification of O fficers. Directors,
Employees, and Agents: Insurance

ARTICLE 7. AMENDMENTS AND CHANCES

Sec. 10.06.502. Authorization: Permitted and Prohibited
Amendments

Sec. 10.06.504. Procedure so Amend Articles of
Incorporation

Sec. 10.06.506. Class Voting on Amendments

Sec. 10.06.503. Greater Voting Requirements

Sec. 10.06.510. Articles of Amendment

Sec. 10.06.512. Filing of Articles of Amendment

Sac. 10.06.514. Effect of Certificate of Amendment

Sac. 10.06.516. Reseated Articles of Incorporation

Sec. 10.06.518. Filing of Restated Articles of
Incorporation

Sec. 10.06.520. Effect of Issuance of Restaced Certificate
of Incorporation

Sec. 10.06.522. Amencmene of Articles of Incorporation in
Reorganisation Proceeding

Sec. 10.06.524. Filing of Amendment of Arric.es in
Reorganization Proceedings

Sec. 10.06.525. Effect of Issuance of Certificate of

Amencment in Reorganization Proceedings
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ARTICLE 8.

Sec. 10.06.530.
Sec. 10.06.532.
Sec. 10.06.53i.
Sec. 10.06.536.
Sec. 10.06.538.
Sec. 10.06.540.
Sec. 10.06.542.
Sec. 10.06.544.
Sec. 10.06.546.
Sec. 10.06.548.
Sec. 10.06.550.
Sec. 10.06.552.
Sec. 10.06.554.
Sec. 10.06.556.
Snc. 10.06.553.
Sec. 10.06.560.
Sec. 10.06.562.
Sec. 10.06.564.
Sec. 10.06.566.
Sec. 10.06.568.
Sec. 10.06.570.
Sec. 1C 06.572.
Sec. 10.Ci.574.
Sec. i0.Pi.576.
Sec. 10.0"

Sec. - "0.
Sec. 10.uo0.j32.

ORGANIC CHANGE

Merger

Procedure for Merger

Consolidation

Procedure for Consolidation

Share Exchange

Procedure for Share Exchange

Disparate Treacnenc of f'.ares of che Sane
Class or Series Prohijited: Exceptions

Notice co and Approval by Shareholders

Manner of Approval by Shareholders

Abandonment of Plan of Merger,
Consolidation, or Exchange

Articles of Merger, Consolidation, or
Exchange

Filing of Articles of Merger,
Consolidation, or Exchange

Merger of Subsidiary Corporation

Procedure for Merger of Subsidiary
Corporation

Filing of Articles of Merger of Subsidiary
Corporation

affect of Merger, Consolidation, or
Exchange

Merger, Consolidation, or Exchange of
Shares between Docescic and Foreign
Corporation

Reorganization: Disclosure of Alien
A ffiliates

Sale of Assecs in Regular Course of
Business: Mortgage or Fledge of Assecs

Sale of Assecs noc in Regul. . Course of
Business

Approval of Transaction by Shareholders

Abandonment of Transaction by Board

Right of Shareholders to Dissent

Rights of Dissenting Shareholders:
Procedure co Enforce Shareholder's Right
to Receive Payment for Shares:
Withdrawal of Demand
»r and Paynenc co Dissenting
Shareholders: Circumstances Where
Prohibited

Action to Determine Value of Shares Upon
Failure co Accept Corporace O ffer

Status of Shares Acquired Frco Dissenting
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ARTICLE 9.

Sec. 10.06.605.

Sec. 10.06.608.

Sec. 10.06.610.

Sec. 10.06.613.
Sec 10.06.615.
Sec. 10.06.613.
Sec. 10.06.620.
Sec. 10.06.623.
Sec. 10.06.625.
Sec. 10.06.628.
Sec. 10.06.630.

Sec. 10.06.633

Sec. 10.06.635.
Sec. '0.36.638.
Sec. 10.06.640.
Sec. 10.06.643.

Sec 10.06.645.
Sec 10.06.643.

Shareholders

DISSOLUTION

Voluntary Dissolution by Voce, Vritten
Consent or Shares, or Election or che
3oard

Certificate of Election: Concents,

Sig; ‘.ng, Verification and riling

.Certir.i *ce of Revocation or Election:
Contuncs. Signing, Verification, and
riling

Effect of Certificace of Revocation of
Election

Commencement and Conduct of Voluntary
Proceedings for Vending up; Cessation of
Business; Notice

Judicial Supervi-.ion of Vending up:
Petition and Notice; Order Protecting
Shareholders and Creditors

Articles of Dissolution: Concents

riling of Articles of Dissolution

Effecc of Certificate of Dissolution

Involuntary Dissolution by Verified
Conolainc: tiling; Intervention by
Shareholder or Creditor

Avoiding Dissolution by Verified Complaint;
Purchase of Plaintiff's Shares;
Determination of Fair Value; Stay;
Appraisal; Awards Appeal

Involuncary Dissolution by the
Commissioner: Grounds, Procedure,
Reinstatement

Commissioner's Authority co Bring Action
for Involuncary Dissolution: Grounds;
Relief

Venue and Process far Commissioner s Action

Appointment of Provisional Director:
Deadlock

Appointment of Receiver: Application,
Hearing and Notice, Security,
qualifications. Powers. Ccmoensatian

Decree for winding uo ar.d Dissolution:
Further Judicial Relief

Cocmoer.cerenr and Cor.cucr ri Involur.tarv
Proceedings for Vincmg up; Cessation
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Sec. 10.06.6S0.
Sec. 10.06.653.
Sec. 10.06.655.
Sec. 10.06.658.
Sec. 10.06.660.
Sec 10.06.663.
Sec. 10.06.665.
Sec. 10.06.668.
Sec. 10.06.670.
Sec. 10.06.673.
Sec. 10.06.675.
Sec. 10.06.678.
ARTICLE 10.
Sec. 10.06. 705.
Sec. 10,06. 710.
Sec. 10,06. 713.
Sec. 10.06. 715.
Sec. 10.06. 718.
Sec. 10.06. 720.
Sec. 10.06. 723.
Sec. 10.06. 725.
Sec. 10.06. 723.
Sec. 10.06. 730.
Sec. 10.06. 733.

of Businessi Notice

Jurisdiction of Court

Claims Againsc Corporation: Court and
Non-Court Directed Winding upt
Presentation: Notice: Paynenc: Secured
Claims: Rejected Clalss

Order Declaring Corporation Wound up and
Dissolved: Declaration: Effect:
Additional Orders: Discharge of
Directors

Filing of Decree of Dissolution

Powers and Duties of Directors in
Dissolution Proceedings

Proceeding to Decernine Identity of
Directors or co Appoint Directors

Distribution of Corporace Assecs Anong
Shareholders: When co be Made

Provision for Paynenc of Debt or Liability

Distribution in Money or in Kind:
Installments

Plan of Distribution: Adoption: 3ir.ding
Effect: Noclce; Paynenc of Dissencing
Shareholders: Abandonment

Recovery of Amounts Improperly Distributed

Continued Existence of Dissolved
Corporations: Purposes: Abatement of
Action: Distribution of Omitted Assecs

FOREIGN CORPORATIONS

Admission of Foreign Corporation

Liability for Transacting 3uslness Without
Certificate of Authority

Transacting 3ustness Wichciic Certificate of
Auchoricy as a 3ar co Right to Sue

Transacting Business Witherl Certificate of
Authority noc Affecting Contracts ana
Right to Defend Action

A ctivities noc Constituting Transacting
Business in This Scata

Corporace Name of Foreign Corporation

Assumed Corporate Name

Change of Name by Foreign Corporation

Application for Certificate of Auchoritv

Contents of ADolicacion

Execution and riling or Aoolicacion for
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Sec. 10.06.735.
Sec. 10.06.738.
Sec. 10.06.740.
See. 10.06.743.
Sec. 10.06.745.
Sec. 10.06.748.
Sec. 10.06.750.
Sec. 10.06.753.
Sec. 10.06.758.
Sec. 10.06.760.
Sec. 10.06.763.
Sec. 10.06.765.
Sec. 10.06.768.
Sec. 10.06.770.
Sec. 10.06.775.
Sec. 10.06.778.
Sec. 10.06.730.
Sec. 10.06.783.
Sec. 10.06.785.
Sec. 10.06.788.
ARTICLE 11/
Sec. 10.06.805.
Sec. 10.06.808.
Sec. 10.06.811.
Sec. 10.06.813.
Sec. 10.06.815.
Ssc. 10.06.818.
Sec. 10.06.820.
Sec. 10.06.823.
Sec. 10.06.825.
Sec. 0,06.828

Sec.

;i).o 330,

Certificate of Authority
Effect of Certificate of Authority
Amended Certificate of Authority
Powers of Foreign Corporation
Revocation of Certificate of Authority
Limitations on Revocation of Certificate of
t Authority
Issuance of Certificate of Revocation
Effect of Certificate of Revocation
Registered Office and Registered Agent of
Foreign Corporation
Change of Registered Office or Registered
Agent of Foreign Corporation
Filing of Statement of Change
Service of Process on Foreign Corporation
Service on Commissioner
Records Keoc by Commissioner
Procedure not Exclusive
Organic Change of Foreign Corporation
Withdrawal or Foreign Corporation
Contents of Application for Withdrawal
Form of Application for Withdrawal
Filing of Application for Withdrawal
Effect of Certificate of Withdrawal

REPORTS. FEES, A/D PENALTIES

aienn”al Report or Domestic and Foreign
Corporations

Contents of Biennial Report

Filing of Biennial Report

Filing Notice of Change of O fficers,
Directors, Five Percent Shareholders,
and Alien A ffiliates

Penalty for Failure to File Biennial Rercrc

Interrogatories by Commissioner: Judicial
Proceeding to Contest

Confidentiality of Information Disclosed by
Incerrogacories

Failure to Answer Interrogatories

Penalties Imposed I'pon Officers and
Directors

Incorporation or Filing Fees

Fees on Appointment or Revocation of
Appointment of Process Agenc or Change
of Agenc's Address
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Sec. 10.06.833.
Sec. 10.06.835.
Sec. 10.06.838.
Sec. 10.06. 340.
Sec. 10.06. 843.
Sec. 10.06 345.
Sec. 10.06.,868.
Sec. 10.06..850.
Sec. 10,06,,853.
Sec. 10,06..355.
Sec. 10.06,.858.
Sec. 10 .06 .863.
Sec. 10 .06 .865.
Sec. 10.06 .868.
Sec. 10.06 .870.

Fees and Penalties Payable ci Withdrawal of
Foreign Corporation

Fees on Dissolution of Domestic Corporation

Taxes, Penalties, and Fees on Filing
Certificate of Dissolution of Foreign
Corporation

Fees for Certified Copies of Document

Other Filing Fees

Biennial Corporation Tax; Penalty for
Nonpayment

Failure to Pay Tax or Make Report as
Precluding Suit by Corporation

Commissioner’to Institute Suits to Compel
Payment

Failure to Pay Tax as evidence of
Insolvency’

Payments to be Made in Advance

Accounting for and Disposition . Taxes and
Fees

Appeal From Revocation of Certificate of
Authority

Cancellation of Certificates Issued and
Filings Accepted

Forms to be Furnished by the Cottcissioner

Identification Code

ARTICLE 12. MISCELLANEOUS PROVISIONS

Sec. 10.06 .905.
Sec. 10.06 .910.
Sec. 10.06 .915.
Sec. 10.06 .920.
Sec. 10.06 .925.
Sec. 10.06 .930.
Sec. 10.06 .935.
ARTICLE 13.

Sec. 10.06.950.
Sec. 10.06.953.
Sec. 10.06.955.
Sec. 1,0.06.958.

Voting of Shares; Quorum: Status of
Disqualified Shares

Processing of Writings Filed With the
Commissioner

Disapproval of Writing by Commissioner:
Appeal

Writings: Corrections

Writings as Evidence

Corporace Seal as Evidence

Waiver of Nocice

GENERAL PROVISIONS

Powers of Commissioner

Regulations

Applications

Provisions Construed as Restatements and
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Continuation
Sec. 10.06.980. Corporations Organized CncerP.L.92-203
Sec. 10.06.963. Severability
Sec. 10.06.965. Reservation or Power
Sec. 10.06.963. Signature
Sec. 10.06.970. Rules of Construction and Ir.cerprecacion
Sec. 'n.06.990. Definitions
Sec. 10.06.995. Short Tide
* Sections 2-4 amend the references co che present
corporation cede in three scacucory
sections.
* Sec. 5. Repealer

* Sec. 6. Application of Provisions to Domesticand Foreign
Corporations

* Sec. 7. Exercise of Reserve Pouer

* Sec. 8. Application co Articles of Existing Corporations
* Sec. 9. Amendnenc of Articles of Incorporation

* Sec. 10. Indemnification by a Corporation

* Sec. 11. Distributions and Reacquisition of Shares

* Sec. 12. |Ter.‘tre of Officers Preserved

* Sec. 13. Existing Actions

* Secs. 16-35 describe how che proposed new code amenas che
3tace's court rules

* Sec. 36. Effective da-e section.
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ALASKA CODE REVISION COMMISSION
COMMENTARY TO ACCOMPANY
PROPOSED 3ILL ON THE
ALASKA CORPORATIONS CODE (ACC)

MAY 1987

O fficial Comment go ACC Section 10.06.050. PURPOSES.

SCOPE: ACC sec. 005 permits an Alaska corporation co be
romed for any lawful purpose(s) ocher chan insurance and
banking. Stock and mutual Insurance companies are formed
under AS 21.69: che companies are of a corporace nature and
are governed by che ACC' co the extent provided in sec.
21.69.020, che "bridge" scacuce. Reciprocal Insurance
companies, noncorporate in nrcure, are formed under

AS 21.75,

CHANGE IN FORMER ALASKA LAW: ACC sec. 005 alters che
concenc or corner AS 10.03.003 co conform co che concent of
Section 3 of che Model Business Corporacion Acc (M3CA).

O fficial Comment co ACC Section 10.06.010.

GENERAL POWERS.

SCOPE: In che earliest societal experience corporations
were chartered by che sovereign for limited purposes and
had, correspondingly, limited powers. Such concepcs have

been totally supplanted by general tncorporacion statutes
which typically confer upon corporace encicies all of che
powers of a nacural person. ACC sec. 010 adheres co chis
contemporary practice. However, ic is noc necessary chac a
corporation enjoy che plenary powers conferred by the ACC,
and sec. 010 makes ic clear chac chese powers may be
curtailed, modified, or eliminated by aptly drafted
provisions of che articles of incorporation.

CHANGES'IN FORMER ALASKA LAW: ACC sec. 010 is predicated

upon tormer AS '0.05.009 ant: SecCion u of the M3CA. The
introductory phrase is adopted from Seccion 207 of che

X,
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California Ceneral Corporation Law (CCCL cr GCL) and cakes
explicit that the general sowers are subject co limitation
by provisions in che articles of ir.cortoracion or ocher
laws. Subsection (o) rakes direct reference co che new
provision on loans co officers and directors (ACC sec. 185).
Subsection (15) adds "sccck opcion plans™ co che iise of
incentive plans which a corooracicn formed under che ACC ray
escabilsh for its directors, officers and employees.

O fficial Ccrmenc co ACC Section 10Q.76.Q15.
DEFENSE OF ULTRA VISES.

SCOPE: ACC sec. 0’5 governs che limited circvrscar.ces in
whicn a claia of "ulcra vires™ ray affect che nines of
chird parties wno have cealt with a corporate entity and the
impact of such behavior m creating liability cr. che part of
corporace officers and directors co che corporation. While
che concepc of "ulcra vires" is frequently included in ehe
discussion of agency proolems vichin che corporace
framework, properly understood ic is noc a cradicional
doccrine of agency law. A cransaccisn is ulcra vires when
it is beyond che powers of che corooracicn as chose powers
are conferred by law and che ceras of che articles oi:
incorporation. Within che constructs of che law of agency
the corporation, accing through ics board, is che principal
and che officers are ics agencs. Sec. 015 is noc concerned
wich restrictions upon che authority of chese agencs which
may be defined by che areici.es, che bylaws or rasalucions of
che board. Rather, concern is with transactions co which
chey have cocmicced che corporace entity which exceed che
power of chac corporace principal.

For cha purpose of determining che powers of a comoracion,
reference oust be made co ACC sec. 010 (general powers) and
co che articles of incorporacion of chac encicy. From chese
cwo sources one can determine che excenc of che exoress real
authority which che corporace officers and direccors mav
exercise in che service of ehe corporace princioal. To’
these express powers are co be added authorization co enable
che corporace agencs co efficiently and effectively carry on
che purposes or casks for which che corporation was created.
Physical necessity and business custom are che cradicional
foncs oi chis evidence. See ?3rk y. Alca Dlcch > Canal
Co.. 153 ?2.2d 625 (Utah, ivo9). .-Or cr.e purpose or
minimizing che assertion of "ultra vires” charges, effeccive
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limitations upon che powers of che corporation cay noc be
placed in che corporace bylaws. See, ACC sec. 210(1)(F).
Accord. Jennings v. Ruldoso Racir.z Ass'n.. 441 P.ld 42

, TTooTi Fid. In re uir.xarc, la A.D.Id 34, 230 M.Y.S.2d
959 (1967).

Sec. 015(a)(1) governs a derivative accion by a shareholder
co enjoin che doing of any acc cr che cransier or real or
personal property or by or co che corporacion on che cheory
chac che transaction is ulcra vires co che entity. In the
excene chat che accivicy of which complaint is cade involves
che righcs of chird parties, sec. 015'rentes che naccer co
che eauicy powers oi a reviewing court. There is an express
liaicacion chac che court, in conpucing and awarding damages
co any party, nay noc include che "expectation interest",
being che anticipated profits of che ulcra vires
transaction. Unaffected by chis statutory liaicacion are
daaages calculated upon a theory of rescimcion
(quasi-concracc) and reiobursenenc (costs Incurred in good
faieh decriaencal reliance).

Sec. 015(a)(2) grants scanding for either a direcc or
derivative action co obtain judgaenc in che nano of che
corporacion againsc such officers and direccors who may be
uilcy of che ulcra vires acc. Compensatory damages for any
fosS or damage sustained by che corporace encicy (including
any liabilicy incurred by che corporacion co a chird party

under sec. 015(a)(1) would be che appropriate remedy under-
sec. 015(a)(2).

Sec. 015(a)(3) coordinates wich che authority of che
commissioner co bring accion for involuncary dissolution of
any corporation which has continued co exceed or abuse che
auchoricy conferred upon ic by law. ACC sec. 633(a)(2).

Sec. 015(b) extends che provisions of sec. 015(a)as
consequence oi an ulcra vires concracc or conveyance made by

a foreign corporacion vichin the Scare ti Alaska or of real
escace within the Scace of Alaska.

CHANCE 111 FCRHZR ALASKA LAW: ACC. sec. 0‘5(a) is predicated
upon section “uj or cha New York Business Corporacion Law
(NYBCL or BCD. Ic is a modified version of former AS
10.05.018 and Seccion 7 of che M3CA. Sec. 015(b) is new and
is taken from Seccion 208 of che CCL.
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O fficial Comment to ACC Sections 10.06m020--025.

LIMITATIONS ON AUTHORITY OF CORPORATE AGENTS; CONTRACTS OR
CONVEYANCES BINDING DOMESTIC AMD FORZICU CORPORATIONS.

SCOPE: Unlike transactions or conduct assailed as beyond
c.ne powers or che corporacion, a subject covered by ACC

sec. 016, sec. 020 deals wich che consequences of an abuse
of authority which was wichin che power or che coroorace
principal co confer. The provisions of sec. 015 confront
che cocoon law of agency as ic has been applied co the
unique proolens generated by ar. artificial, corporace person
as a principal. The basic prenises if agency law are
unquestioned. A corporace principal is liable for ar.y
authorized conduct of ics agencs. This authority ray be
either express (isparced by che cerrs of che articles,
bylaws, board resolution or [where cocpecenc) a
shareholders' agreenenc): or. irplied as being sanctioned by
either custom or necessity in che agent's otherwise
uninscrucced pursuit of ehe goal deiir.ed for accomplishment
by the principal. When a corporate agent acts wichin che
scope of either express or inplied authority, authorities
speak of che "real authority of che agenc.”

ACC sec. 020 presumes chac a corporace agenc has acted
without real authority (express or implied) from che
corporace principal. Notwithstanding, if "apparent
authority"” supported che transaction, che scacuce makes ic
clear chac the chird party acquires the full liability of
the betrayed corporace principal upon che executory teres of
the unauthorised'agreement. In the event such liabilicy is
asserted, che language also makes clear chac che corporacion
acquires full righcs upon all cerms of che unauthorized
agreement.

In many jurisdictions "apparent auchoricy" is a poorly

understood cor.ceoc. Alaska is an exceocion. In 1967, and
again in '973. the Supreme Court clearly defined ar.d aoolied
the concept. "Apoarene auchoricy co do an acc is crea'cea is

co chird persons by 'written or spoken words or any ocher
conduct of the principal which, reasonably interpreted,
causes ehe chird person co believe chac the principal
consents to have che act done on his behalf by the oerson

pu.'porcing to act for him." Perkins v. Willacv. 131 ?.2i
141°, 142 (1967). Accord. 3rucon <. Auttmatic 1l'eldir.g j
Supply Coro. . 513 P.20 >m22, mTo"TTT7771 ..-.ese cases

clean/ maicace chac apparenc authority must be traced co
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appearances created by the principal. Ic cannot arise upon
the statecents, acts or representations or the agenc.
Further, che belief of the’third party as to che real
authority of che agenc oust go beyond che "white heart and
eopcy head" standard of subjective "good faith-' and rise cc
the level of "reasonable belief.” Such language is intended
co embrace cases demanding proof chat a reasonable person,
sicuaced as was che chird party and exercising reasor'ble
prudence in evaluating noc only che indications of che
principal's consent but also chose which would warn of a
lack of authority, would have formed a belief as co che real
auchoricy of che agenc. See Walker v. Pacific Mobile Hoses.
Inc. . 68 Wash.2d 623, 347 T.2d o/'7 11962). Ihe burden o:
proof to establish chese elemencs is chat o <che chird
parry. Booth v. Litchfield. 201 H.Y. 466. -69 94 M.S. 1073
(1911).

Wichin the realm of litigation againsc corporate defendants,
peculiar problems arise as co che agency status of officers.
Unlike a human being, a corporation cannoc acc directly buc
must rely upon che actions of officers and employees. The
concact with che law of agency is inevitable.” Cenerally
speaking, if a corporacion con* *s an office upon an
individual, chacacc alone clot.ies the officer with such
powers of agency as are necessary co accomplish his or her
duties. Camcv v. Mew Ycrk Life Insurance Co.. 162 H.Y.

453; 57 N.E. 7a (lSou). i: chese pouers are noc expressly
articulated theyrepresent a specie oi implied real
authority. The "president of a corporacion” enjoys che
broadest grant of implied real auchoricy in che absence of
limiting instruction’ Joseph Greenspon's Sons Iron 5 Steel
Co. v. Pecos Valiev Gas Co., 34 Gel. 567. 00 aTTc 550
ii931) . Such p-vers are noc mandacory and as wich any agenc
may be curtailed by the principal. However, if such

limicing instructions are secret and che officer acts in
dealings with chird parties in che marketplace who are
unaware oi them, che corporace principal is liable on a
theory 0; apparent auchoricy. tee v. Jenkins 3rschers. 156
r.Supp. 353" air'd. 268 F.2d 357 uT"Clr." 1r5'95. TH5 ~
"profile of authority” of ocher corporate officers s
obviously oi a lesser magnitude. Many valuable authorities
are collected and reviewed in Goldenberr v. 3artell
3roadcastinz Corporation. 47 Misc.-a i05. TpTTTTTJ. 2d 274
le>0a), wnicn is commenced as sound in every aspect save for
the confustr.g fsrtmiacion of 'he concept oi apparent
authority as ". . , che authority which che principal
remits che agenc to represenc mac he possesses.” 262
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M.Y.S.2d ac 282. To che excenc chac chis language suggest
chac apparcnc auchoricy can be conscrucced upon cze
seaceaencs or che agenc, ic is misleading. See Perkins v.
W lllacv, suora, <31 P.2d ac 142.

Sec. 025 recognizes "ratification” as an independent basis
for establishing chj* liability and rights or the corporace
principal for an unauthorized acc or cransaccion. 3rutcn v.
Automatic “elding 9 Supply Con., 513 P.2d 1122 (AlasKa
1973), has dennea mac coccrme in accordance with che
better common law authorities. R atification is an
after-arising manifestation by a betrayed principal who has
become aware of che unauthorised nature and concent oi che
cransaccion in question chac he intends co be bound by ics
cerms. Alldrin v. Lucas, 260 Or. 373, 490 P.2d 141," 144-45
(1971). While it is generally in the form of an express
manifestation or che incencion co be bound, ratification may
be implied from che principal's knowing acceocance of che
benefits of che unauthorized cransaccion. When an
unauthorized cransaccion is ratified, the wane oi auchoricy
in che agenc is "cured" and che liabilicy of che principal
upon all of che terms of che previously unauthorized
concracc “"relates back" co che dace of ics formulation by
che faithless agenc.. Rakescraw v. Rodrigues. 3 Cal.3d 67.
500 P.2d 1401, T404-05 <1772).

While unmentioned in sec. 025, Che ACC does noc intend co
arresc che common law development of escoppel as a means of
Imposing liabilicy upon a principal who becomes aware of an
unauthorized transaction and chen watches che chird party
change position in detrimental reliance incurring cue of’
pocket expenses which could have been avoided by a cimely
warning from che becrayed principal. In chese face patterns
liability is noc upon che cerms of che unauthorized concracc
buc is liniced co making che chird party whole for che out
of pockec expenditures or loss which were foreseeable in
cheir nature, reasonaole in cheir magnitude, and avoidable
by a cimely indication from che principal chac che
cransaccion was unauthorized and would noc bo ratified.

Peculiar co corporace practice is che concept of "adooeian.”
This doctrine arises when an individual associated with che
fomacicr. oi a corporation accecpcs to contract or otherwise
incur liability in ics name ac a'point in time before
corporace existence has begun. An after-arising corporation
could r.or "ratify"™ such a contract for ac the time it was
made chere was no corporace principal becrayed by the agenc.
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However, that corporacion can become liable upon che cerms
of che cransaccion by an express mar.ifescacion oi a
willingness co "adopt" ic. The knowing receipc of che «
fruics of a pre-incorporacion cransaccion has been heid
sufficient co work an' implied adoption. Air T- ~fic 5
Service Coro, v. ~av. 90 U.S. App. D.C. 3TT! ?.i<i 40
TT737T! ana Gardner v. OuPonc. 250 Fed. 227 (2d Cir. 1918).

Recognizing che intrinsic difficulty of agency qv Jtions ic
che corporace context and the desire of chird parties to
eliminate che possibility of che corporacion.successfully
contesting liabilicy. sec. 483(d) was added to che ACC.
This innovative provision establishes cor che first time a
strategy which w ill insure che liability of a corporace
principal which has two officers, one or whom is che
chairman of che board, che president or any vice president
and the ocher the secretary, any assistant secrecary, the
treasurer or any assistanc treasurer. See che official
comment to ACC sec. 483.

CHANGE IX FORMER ALASKA LAW; ACC sec. 020 and 025 are hoch

caxen irom oaliromia CCL Seccion 20° ->nd are new co Alaska
statutory la-

O fficial Cocmenc co ACC Seccion 10.06.105.
CORPORATE NAME.

SCOPE: 3eeause a business conducted in che coroorace form
Is an entity wich rights and liabilities distinct from chose
of ics shareholders, ic is imperative chac third parties
have notice of chis status. The requirement chac the name
contain che word “corporation,” "company,” "incorporated" or
"limited" (or an abbreviation of one of these words) is
intended co provide that basic notice. ACC sec. 105 also
forbids the corporace name co be misleading as to che nature
of the business or to be the same as cr deceptively similar
co chac of another corporation, foreign or domestic,
authorized to do business in Alaska. Specifically precluded
under sec. +05(b) is the inclusion of the word "city,"
"borough,” or "village" in a corporace name or any ocher
wording wnich would imply chac cre corpcracion is" a
municipality.

CHANGE IN FORMER ALASKA —W: ACC sec. 135 is a reenactment
o: tarmer .-i ij.uj.J2i as amended, ar.d is modification of
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Section 3 af che M3CA. Mo substantive change in prior
Alaska law is tntenced in che enactment of ACC sec. '.05.

O fficial Cotmzent ct ACC Sections:

Sec. 10.06.110. RESERVATION OF CORPORATE NAME;
Sec. 10.06.115. APPLICATION TO RESERVE CORPORATE NAME;
Sec. 10.06.120. TRANSFER OF RESERVED NAME.

SCOPE: ACC secs. 110, 115, and 120 sec forth che natural or
corporate persons who may reserve a corporate name, the
procedure to be followed, and she rights thereby acquired.

CHANGE IN FORME t ALASKA LAW: ACC secs. HO. 115. and 120
are reenactments without cr.ange of former AS 10.05.024, 027,
and 030 and are based upon Section 3 cf the M3CA.

o fficial Cotrrenr rr ACC Sections:

Sec. 10.05.125. REGISTRATION OF CORPORATE MAKE;

Sec. 10.06.130. USE OF SAME OR DECEPTIVE!! SIMILAR NAME:

Sec. 10.06.130. PROCEDURE FOR REGISTRATION OF CORPORATE
NAME;

Sec. 10.05.140. FEE FOR AND DURATION OF REGISTERED NAME:

Sec. 10.06.145. RENEWAL OF REGISTERED NAME.

SCOPE: ACC secs. 125, 130, 135, 140, and 145 provide for
cne registracion, proceccion, duracicn and renewal of a
corporate name. Registration of a corporate name

presup; ases the existence of a corporacioni thus only a
reservation of a corporace name under ACC secs. 110-120 may
be accomplished prior co incorporation. Registration has a
longer duracion chan reservation of a corporace name and is
subject co different fees, which may be established by
regulation. Under sec. 130, regiscracicn of a carporaco
r.aae gives che registered holder the right ca seek'an
injunction against che use of that name ar a deceocivelv
similar name by another. The registered name must re
renewed each year under sec. 145.

CHANGE IN FORMER ALASKA LAW: ACC secs. 125. 130, 135. HO.
ino .-a are reenactmencs at farmer AS 10.05.033, 034, 32%,
039, md 042 and are basec cn Sections 13 and 1! of the
M3CA. Minor language changes have been miarpar-.red ca
recognize the recently enacted scheme ta allev the
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Deparcmenc of Commerce and Economic Development co determine
various fees by administrative regulation.

O fficial Comment to ACC Section 10.06.150.
REGISTERED 'OFFICE AND REGISTERED AGENT.

SCOPE: ACC sec. ISO establishes the rcquireaenc chac a
corporacion aaincain boch a registered office and a
registered agenc in che Scace of Alaska. The agenc is
necessary for service of process! and, che office is
required co serve as che depository for various books and
records as provided or required by che ACC.

CHANGE IN FORMER ALASKA LAW: ACC sec. 150 is a reenaccaenc
vicncuc cr.ange or comer no 10.05.045 which was based upon
Seccion 12 of che MSCA.

O fficial Coeaenc co ACC Seccion 10.06.155.

REGISTRATION Or AGENT BE NONRESIDENT WITH CONTROLLING
INTEREST.

SCOPE: In order chac che cocmissioner aav readily establish
ozzicial contact wich a nonresident possessed oi a
controlling incnresc (sec. 955(12)) in any corporacion
subject.co che reporting requireaencs of che ACC, sec. 155
requires such a person co designate an agenc wichin che
Scace of Alaska upon whom noclce and process may be served.
Note chac while the ACC, sec. 955(29) defines "person"™ co
include, in addlcion co nacural persons, business vehicles
whecher or noc generally recognized as having encicy scacus,
sec. 155(a) makes explicit reference co foreign corporations
noc authorized co do business in Alasxa. The inclusion of
chis lasc reference is a deliberate duplication of che
ccncepc of a "person” Intended co draw attention ct che
presence of chis important ACC requirement.

Service on che sec. 155 agenc is equivaler.c co personal
service cn che controlling nonresident. Sec. 155(b"’
enforces chis requirement by forbidding, in che event of
noncompliance with sec. 155(a), either che controlling
person or che controlled corporacion use of che courts of
che Scace of Alaska. Such nor.cempliance would r.oc defeat
che right of a plaintiff co cccmence an action agair.se
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either che controlling person or controlled corporacion, hut
would preclude an Alaska court from entertaining any
counterclaim or affirm_cive prayer cor relief by such
defendants.

For the purpose of sec. 155 it w ill be noced that the
reference is co che core restrictive conceoc of “ctr.trollir.g
interest"” (sec 955(12)) and noc co che ACC’s ger.erai
concepc of "control" as defined in sec. 955(11).

CHANGE IN FORMER ALASKA LAW: ACC sec. 155 is a reenaccment
wicnouc suoscancive cnar.ge of former AS 10.05.791 is aser.eed
in 1980. A rewording has been undertaken to make it
explicit chac che designated agenc muse be within che Scace
of Alaska.

O fficial Comment to ACC Section 1Q.CS.160.

FILING LIST Cf REGISTERED CORPORATIONS WITH SUPERIOR COURT;
UPDATING AND PU3LISHING.

SCOPE: It 19 vital chac che practicing accomey be able bo
quicixly ascertain information concerning che name, address
of regiscered office, and che name and address of che
registered agenc of both domestic and authorized foreign
corporations. Both geographical and communications
considerations have dictated chat such information be
available locally and updated frequently. ACC sec. 160
imposes che, duties of filing, updating, ard annually
compiling such information upon che commissioner.

CHANGE IN FORMER ALASKA LAW: ACC sec. 160 is a reenactment
oc former AS ij.05.u>to which has been changed co require
yearly compilation and weekly updating oi che sciouiaced
information.

O fficial Ccmmenc to ACC Section '0.36.16;.
CHANGE OF REGISTERED OFFICE OR AGENT.
SCCPE: ACC sec. 165 establishes che procedure vherebv a

comescic or rcreizn corporation may change its regiscered
office or regiscered agenc.
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CHANGE IN FORMER ALASKA LAW: ACC sec. >65 Is a reenacc=ene
or comer Ao >u.jj.jji wmch was based uoon Section i3 oi

Che M3CA.

O fficial Cement to ACC Section >0.06.1'P.
CHANGE OR RESIGNATION OF REGISTERED AGE:” .

SCOPE: ACC sec. 170 establishes the procedure by which a
regiscered agenc Day change address or resign. Seccion
170(a) creates a ducy in a registered arer.c who desires co
change address. Such a change say be effected only by
execucing a scaceeenc disclosing the case ot che agenc, the
current address, che proposed new address, and the
corporacion or corporations served as regiscered agenc.

This scacenenc executed by an individual agenc or by che
president or vice presidenc of a corporacion serving in chac
capacity shall be delivered co the commissioner cor filing
in accordance wich che standard procedures of che ACC.
Unless and uncil che regiscered agenc follows che procedures
outlined in sec. 170(a), che commissioner =av continue co
regard .the lasc address of record as effective for all
nocice provisions under che ACC. The risk of nonfeasance or
misfeasance of a regiscered agenc is chac of che corporace
principal and noc chac of che Scace of Alaska.

Sec. 170(b) secs forth che procedures which dusc be observed
in order for a regiscered agenc co effectively resign.
Unless and uncil such procedures are followed che
commissioner may continue co deal wich che agent and
effectively nocice or bind che corporace principal. In che
evenc chac such an agenc ceases co function without
observing che provisions of sec. 170(b) chere would be a
breach of che concracc of agency wich che corporacion hue
such a breach would noc serve as a defense co che corporace
principal m dealing with or accounting co che coctaissioner.

CHANGE FORIiS?. ALASKA LAV? ACC sec. ICO is a reenactment
of comer AS 'O.0o0.uo* wn.ch was based or. Seccion 13 oi che
H3CA. The final sencence has been changed ca oermic a
resignation oi che regiscered agenc co tecome effective
sooner t.-.an 10 days after che filing oi written r.ocite with
che ccttaissicner if che corporation appoir.es a successor
wichin chis snortened period. This change i3 based upcn
Section 57.370(3) of che Oregon Revised Statutes.
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O fficial Consent to ACC Section 10.06.175.
SERVICE OF PROCESS ON CORPORATION.

SCOPE. ACC sec. 175 establishes che regiscered agent as che
person upon whom process, nocice or demand 017 be served
with the consequence chac ic is effective upon che
corporacion. If a corporacion does noc naincain a
regiscered agenc or if che designated agenc cannoc be
located, service nay be nade on che cocaissioner as provided
in sec. 175(b).

CHANCE IN FORXER ALASKA LAW: ACC sec. 175(a). (c), and (d)
are a reenaccnenc or corner AS 10.05.057 and are based upon
Seccion 14 of che M3CA. ACC sec. 175(b) is new co the law
of Alaska. Ic is caken froa Seccion 57.075(3) and (4) of
che Oregon Revised Scacuces and elinmates che
commissioner's burden under prior law to transaic process
served on cne commissioner in defaulc of a regiscered agenc.
Under ACC sec. 175(b) chac burden is placed upon the parrv
seeking co iniciace licigacion againsc che corporation (che
moving party). To assure chac nocice senc to a corporacion
without a regiscered agenc is che best available under che
circumscances, sec. 175(b)(2)(B) requires chac che moving
party send nocice co such address as ic knows or, on che
basis of reasonable inquiry, has reason co believe is most
likely co re3ulc in accual nocice. Under sec. 175(b)(3) che
moving party is obliged co file proof of che attempted
service in che appropriate superior court or ocher cnbunal.

O fficial Comment co ACC Seccion 10.06.205.
INCORPORATORS.

SCOPE: One or more incorporacors compile and file the
articles oi incorporation'which initiate the accamoc to fora
a de Jure corporation. Beyond framing and filing the
articles of tncorncracion. che aces of incorporacors may be
of litcle significance or lascing effecc in the
corporacion’s life. The arcicles oi incorporation may be
amended by the board prior co che issuance oi scock; after
scock is issued, a majority oi the shares muse agree to
amendment. Any bylaws which the incorporacors adept mav be
-amended or repealed by either che board or che shareholders.
3y following the prcceaures outlined in ACC Arcitle Three.
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liabilicy, although he oust pay filing feus and franchise
taxes to successfully perfect che application for che
certificate oi incorporation.

If chere are dealings becveen che incorporacor(s) and chird
parties on behalf of che noc yec corned' corporacion. care
nusc be taken co avoid personal liability as a "promoter."
While noc defined in the ACC. . . In a comprehensive
sense, ‘promoter' includes chose who undertake co fora a
corporacion and co procure for ic che rights,
instrumentalities and capital by which ic is co carry ouc
che purposes sec forth in ics charter, and co establish ic
as fullv able co do ics business . . . 1 Homscein,
CORPORATION LAW AND PRACTICE. 92, Seccion 91 (1959). From
this definition it is evident chac an incorjoracor will
evolve inco che scacus of a "promocer" by attempting co deal
on behalf of che yec co be formed corporation with chird
parties. As demonstrated by cases such as O'Rorke v. Gearv.
207 Pa. 240, 56 A. 541 (1903)t and Ring Feacures avnd.
Courier, 241 lowa 870, 875, 43 N.W. Za />, li A.i..A.id *67
(iy jj), such preincorporacion transactions are fraught wich
a danger of personal liabilicy co che promocer.

Preincorporacion concraccs can only be made on behalf of,
roc wich, a yec co be formed corporace entity. Any
cransaccion prior co the Issuance of the cerclficace of
incorporation, ACC sec. 218, is thus a preincorporacion
transaction. During chis period liabilicy on che part of
third parties can only be gained in exchange for che
personal preincorporacion liabilicy of those uho would act
on behalf of the after arising encity. In chis connection,
see ACC sec. 223, infra, and che official commene thereto.

ACC sec. 205 requires chac incorporacors be "natural
persons”, which would preclude a corporate entity from
acting in this role.

CHANCE IN FORMER ALASKA LAW: ACC sec. 205 is a reenaccmenc
or tormer AS lu.d5.2a2 as amended by sec. 6, ch. 170, SLA
1976. The minimum age for an incorporator has been reduced
from 19 co 18 co bring sec. 205 in line wich che general
scace policy on legal majority. ACC sec. 205 varies from
section 53 cf che MBCA in the requirement chac incorporacors
be natural persons. This is a concinuacion of prior Alaska
law. The original articles of incorporation and a phococopy
or xerographic copy of che original are co be delivered co
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the commissioner instead or duplicate originals, the former
requirement.

O fficial Comment to ACC Section 10.06.205.
ARTICLES OF INCORPORATION.

SCOPE: Within the goveman.-e structure of 3ny particular
corporacion che articles ot incorporation function much like
a constitution. Because they are far core difficult to
amend chan che bylaws (which are thus analogous to
statutes), che articles are deemed che appropriate olace to
cement the basic structure of che c-'rpoia‘cioh. In comrar.y
wich other modem statutes, che ACC requires chac
fundamental decisions concerning the purpose for which che
corporacion is organized, ics stated duration, and the
number of shares into which che ownership claims w ill be
divided (including whether they will be distinguished into
"classes") be articulated la che articles. This requirement
accomplishes cwo goals.

FirsC, sec. 208 enables che potential invescor co have
recourse to a single document which imparts much of cho
basic information needed co evaluate a decision whether or
noc co become a shareholder.

Second, once shares are outstanding the relacive difficulty
encountered in any Attempt co amend che articles Insures
stability wich respect to chese basic decisions. To lay che
foundation for chis statutory scheme, ACC sec. 208
denominates six fundamental items which must be addressed in
che articles.

Peculiar to ACC sec. 208 13 che requirements of subsection
(4) chac the articles scace che name and address of each
alien affiliate or a statement chac chere are no such
affiliates.

CHANGE IN FORMER ALASKA LAW: ACC sec. 208(1). (2), and (3)
are predicated upon tormer AS 10.05.255(1), (3), and (10)
which were derived from Seccion 54 oi che M3CA; subsections
(4) and (5) are taken from Section 201 of che GCLi
subsection (o) reenacts former AS 10.05.255(13) as amended.
The format of che ACC governing che concent of che articles
is modeled upon Sections 202 and 204 oi che CCL. In
addicion co che specific changes noted, infra, secs. 208 and
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210 make vital a drafting decision -which -was unimportanc
under trior Alaska law. As noted, sec. 208 requires chac
several fundamental decisions be addressed in the article].
While che provisions cay be acenoed by following the
procedures outlined in the ACC. ac all cices che subject
natter concent of sec. 208 must be defined in che current
corporace articles.

Sec. 210 enumerates provisions uhich are optional as
concents of che articles. The critical point is chac if che
subject natters enumerated in sec. 210(1) are noc seeded by
the initial or amended provisions of che articles they nay
noc be resolved or governed by che bylaws, shareholder
agreements, or any ocher fora of treaty. Fortier Alaska law
did noc make chis critical distinction.

Two provisions of che ACC are relevanc co corporace purpose.
Sec. 208(2) requires chac the articles set forth the'purpose

or purposes for which che corporation is organized. Such
scacemenc may be a declaration chac che corporacion is
organized co transact any and all lawful business permitted

under the ACC. Such an open ended scacemenc of purpose is
noc mandatory: but, if che articles concaln a more precise
statement of purpose but do noc explicitly declare chac che
corporace entity is limited within this defined scope,
operations undertaken in che good faith judgment of the
board which go beyond che defined scope are noc necessarily
ultra vires. Doubt can be resolved by following sec.
210(1)(F) and inserting "a provision limicing or restricting
the business in which che corporacion nay engage or the
powers which che corporacion may exercise or boch . . . .“

In sec. 208(5) references co "par value" have been removed
in a departure from former AS 10.05.255. This change
follows che elimination of par value as a concept basic co
che financial accounting of a corporation. See che
introductory and specific cocaencs co provisions of Article
Four, che "Financials of che ACC." A scacemenc of par value
in che articles is noc prohibited, but it w ill have no legal
significance.

Sec. 208(C) makes minor changes in prior law. It has been
organized co parallel Seccion 202 of che GCL. Quescions of
designation, rights. privileges, preferences and
restrictions which mulciple classes or mulciple series
creace may be either settled in che articles or left co
board resolution by a provision in che articles specifically
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emoowering che board. Nocvichstar.di.ng. only the articles
Day fix che number of shares in a class. This pcver nay not
be’ delegaced co che board, ‘.(hiie che tolerance cf article

provisions deiegacing che decemmacion of restrictions and
privileges of various classes and series of shares i3
consistent with prior Alasxa law. the rcauirenenc chat che
number of shares in a class be fixed In che articles is new.
ACC sec. 208(6) continues prior Alaska lav's concern
regarding alien affiliaces’and adds language which directs
che drafter co scace chac che corporation nas no such
affiliaces if such is che case.

O fficial Ccmmenc to ACC Section *0.06.210.
ARTICLES OF INCORPORATION: OPTIONAL PROVISIONS.

SCOPE: ACC sec. 210 expressly permits che Inclusion of a
variecy of orovisions in che articles. No provision covered
In sec’. 210'muse be included in the articles co procure a
certificate of incorporation. However, for purposes of
sound corporace planning, che drafter should carefully
review che maccers covered in sec. 210 due co che principle
Chere established chac che subjects enumerated by subsecdon
(1) can only be ordered or determined '07 provisions of the
articles. The attempt to govern any subjecc denominated by
sec. 210(1) by a provision in che bylaws, an extrinsic
shareholder resolution, agreement, c- treacy would be
totally Ineffective.

The cocmaon law doccrine of "pro canto amendment” of che
arcicl.es established In some Jurisdictions is expressly
disapproved by che legislature in the course of enacting ACC
sec. 210. Under “hat doctrine a Judicial inquirv is made co
determine if a sufficient voting power of the directors ar.d
shareholders have acted so that, had they stylec cheir
attempt an "amendment of the articles"” ic would have been
effective. If so. che doccrine would recognize such an
effort as a "pro canto" amendment and encicled co che
dignicv of a dc jure provision in the articles.

The provisions for framing che initial concent ard
thereafter amending che articles are explicit ard simple
under che ACC. They reflect a legislative evaluation or
compecing incarescs and procedures besc adapted :0 insure
Informed decision making wichin Alaska corporations. Such
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empowering che board. Notwithstanding, only che articles
Day fix che nucber of shares in a class. This cover nay noc
be delegaced co che board. ‘'Jhile che tolerance of arcicle

provisions delegating che decemmacion of restrictions and
privileges of v.-jrious classes and series of shares i3
oor.siscenc wich prior Alaska law, she reouirenenc chac Che
number of shares in a class be fixed in che articles is r.ew.

ACC sec. 208(61 continues prior Alaska lav's concern
regarding alien affiliaces and adds language which directs
che drafcer co scace chac che corporacion .-as no such
affiliaces if such is che case.

O fficial Cccsenc to ACC Section '0.C6.2°Q.

ARTICLES OF INCORPORATION: OPTIONAL PROVISIONS.

SCOPE: ACC sec. 210 expressly permits che Inclusion of a

variety of provisions In che arcioles. No provision covered
in sec'. 210" muse be included in che arcicles to procure a
certificate of incorporation. However, for purposes of

sound corporace planning, che drafcer should carefully
review che oaccers covered in sec. 210 due co che principle
Chere established chac che subjects enumerated by subsection
(1) can only be ordered or decemir.ed b7 previsions of che
articles. The accempc co govern any subjecc denoainaced by
sec. 210(1) by a provision in che bylaws, an extrinsic
shareholder resolucion, agreement, or creacy would be
cocally ineffeccive.

The conaon law doccrine of "pro canco amendment” of che
arcicles established in some Jurisdictions is exoressly
disapproved by che legislature in che course of enacting ACC
sec. 210. I'nder chac doccrine a Judicial inquirv is made co
decermine if a sufricienc voting power of che directors and
shareholders have acted so chac, had chev scylec cheir
accampc an "amendmenc of che arcicles” ic would have been
effeccive. If so, che doccrir.e would recognize such an
effort as a "pro canco” amendmenc and encicled co che
dignicy of a Je jure provision in che articles.

The provisions for framing che initial concenc and
chereafcer amending che articles are explicit and simple
under che ACC. They reflecc a legislative evaluation or
compeclng incerescs and procedures besc adapted :0 insure
informed decision making wichin Alaska corporations. Such
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210 cake vital a drafting decision vhich vas unimportant
under prior Alaska lav. As noted, sec. 203 requires chat
several fundamental decisions be addressed in the arcicles.
While the provisions nay be amended by following the
procedures outlined in the ACC, ac all cices che subjecc
natter concent of sec. 208 must be defined in che current
corporace arcicles.

Sec. 210 enuneraces provisions vhich are optional as
concents of cha arcicles. The critical point is chac if che
subject matters enumerated in sec. 210(1) are noc settled by
che initial or amended provisions of che articles they may
not be resolved or governed by the bylaws, shareholder
agreements, or any ocher form of creacy. Former Alaska lav
did noc make chis critical distinction.

Two provisions of che ACC are relevant to corporace purpose.
Sec. 208(2) requires that che articles sec forth che'purpose
or purposes for which che corporacitn is organized. Such
scacemenc nay be a declaration chac che corporacion is
organized co transact any and all lawful business permitted
under che ACC. Such an open ended scacemenc of purpose is
noc mandatory: but, if che arcicles concaln a more precise
scacemenc of purpose but do noc explicicly declare chac che
corporace encicy is limited wichin chis defined scope,
operations undertaken in che good faich judgment of che
board which go beyond che defined scope are noc necessarily
ulcra vires. Doubt can be resolved by following sec.
210(1)(F) and inserting "a provision limiting or restricting
Che business in which che corporacion Qay engage or che
powers which che corporacion may exercise or boch

In sec. 208(5) references co "par value" hive been removed
in a departure from former AS 10.05.255. This change
follows che eliminaclon of par value as a concepc basic co
che financial accounclng of a corporacion. See che
Introductory and specific cocmencs co provisions of Article
Four, the "Financials of che ACC." A scacemenc of par value

in che arcicles is noc prohibited, but ic w ill have no legal
significance.

Sec. 208(6) makes minor changes in prior law. Ic has been
organized co parallel Seccion 202 of che GCL. Quescions of
designation, rights, privileges, preferences and
restrictions which mulciple classes or mulciple series
create may be either seeded in che articles or left co
board resolution by a provision in che arcicles specifically
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policies would be subverted by che concent or pro canto
amendmenc which would substitute the exoense and uncertainty
or Licigacion for che procedures ouclinea in chis chapter.

ACC sec. "10(1)(A) protects che expeccaticr. of a purchaser
of shares'lchat once che purchase price has been paid in full
Chere is no further liability by way of financial
assessments. Cases such as Wacscn v. Santa Camellta Mutual
Water Co.. 58 C.A.2d 709, 13/ r.Id o / i .-.oiaing a
purcnaser of scock in a uacer corporacion co be charged wich
Knowledge of che inherenc assessaoilicy of his shares, are
reversea. Under ACC sec. 210(1) (A) che articles must
affirmatively permit assessabtiicy for the power co exist.

ACC sec. 210(1)(B) concinues former AS 10.05.253(8). which
required chac preemocive rights obcain unless explicitly
removed by a provision in che arcicles. See also, ACC sec.
128.

ACC sec. 210(1)fC) establishes chac, absent an express
provision in che arcicles, corporacions may noc creace
special qualifications for persons who cay be shareholders.
See also, che discussion on rescrlccions on
transferrabllicy, infra.

ACC sec. 210(1)(D) requires chac. absenc an express
limitation on the duration of the corporacion being sec
forth .in che arcicles, che corporation is co endure until
dissolved pursuant co che ACC.

ACC sec. 210(1)(E) requires chac if there is co be
restriction or elimination of che concurrent, independent
power of the board and che outstanding shares co adopt,
amend or repeal bylaws such provision must be cade in ehe
arcicles.

ACC sec. 210(1)(F) peraics a corporation co depart from che
majority.

ACC sec. 210(1)(C) is che appropriate place co define
enforceable limitations upon che business which che
corporacion may pursue. Activities beyond such express
limitations would be ultra vires co che corporacion. See
Che commenc co ACC sec. 208 for a further discussion of chis
point.
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ACC sec. 270(1}(H) establishes the proposition chac. absenc
an express provision in che arcicles, holders oi corocrace
debc instruments do noc have voting rights wich respect to
che eleccion of directors or ether matters committed by the
ACC co shareholder decision.

ACC sec. 210(1)(l) furthers the policy of sec. 333 in
recognizing chac absenc an express provision in the
articles, the board, and noc che shareholders, shall
determine che consideration co be received for che issuance
of shares.

AAC sec. 210(1)(J) reflects che policy of sec. 450(a) which
vescs control and management of che corporacion in che beard
or direccors. Houever, by che cerms of in express provision
in che articles, any corporace accion may be subjected co a
prior requirement chac ic receive che approval of che
shareholders (sec. 990(6)) or che approval of che
outstanding shares (sec. 990(5)). If che requirement Is che
latter, chen che requirement is for approval by an absoiuce
majority of Che outstanding shares wich voting rights.

Absenc an affirmative provision under ACC sec. 210(1} (K), a
corporacion is wichouc power co redeem ics shares as
provided in sec. 325.

ACC sec. 210(1)(L) peraics any corporacion wich fewer chan
100 shareholders of record to include an express provision
in ics arcicles exempting icself from che annual report
requirements of ACC sec. 433(a). In chis particular ACC
sec. 210 differs from GCL Sections 204 and 1501 which permit
che requirement of an annual report co be waived in che
bylaws. Ic was che judgment of che legislature chac lc is
better co require chac such a waiver be placed in Che
arciclesi otherwise, incumbent directors would be compecene
co pass a bylaw waiving a requirement intended to provide a
check on che board.

Finally, ACC sec. 210(1)(M) requires chac any delegation of
board powers, ducies, or privileges to delegaces. as
permitted by- ACC sec. 450, be sec forth in an explicit
provision in the arcicles.

Ic will be noced chac che remaining provisions of sec. 210
do noc contain che injunction chac thev cover suojeccs which
can only be determined by provisions of che arcicles..
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ACC sec. 210(2) confronts che difficult subject ro
restrictions on che free cransterrability of shares. 3y
declaring chac there nay only be "reasonable restrictions"”
che legislature tncends co venerate che traditional bias of
che law in favor of free alienation of property incerescs.
However, chis bias must be balanced azair.se recognition that
there may be valid business objectives furthered by
restrictions. See V. 9 H. Warehouse. Inc. v. Atlas Van
Lines. Inc.. 49(TT.2d dio (ben Cir.

Noce chac no restriction on cransferrabilit/ adopted after
shares are outstanding may bind holders of chose shares
unless chey have affirmatively voced for che restriccion.
While che language of sec. 210(2) would noc prohibit
transfer rescriccinns from being introduced in a bylaw, ic
would have co be a bylaw adopted by che voce or consenc of
the shareholders and could noc bind shares outstanding prior
co ics adopcion which neicher voced for nor consenced co
such a scheme. Tu-Vu Drive-In Coro, v. Ashkins. 61 Cal.2d
283, 38 Cal. RptTrAT7~TTi~T77S~TTS~r"o "TT~is thus
disapproved and ics holding precluded under sec. 210(2).

ACC sec. 210(3) permits che names and addresses of inicial
directors co be included in che arcicles. Former

AS 10.05.255(1) required chac chis information be included
in the articles.

ACC sec. 210(4) permits any ocher provision, noc in conflict
wich law, pertaining co che managemenc of che business and
the conduce of ics affairs, including any provision required
or permicccd by the ACC co be scaced in the bylaws, co be
Included in che arcicles.

CHAWGE Il FORMER ALASKA LAW: ACC sec. 2'0 is based upon CCL
Seccion 20». Delaware Section '02(b)(4) and (s). and former
AS 10.05.255 which ic replaces. The changes have been
incorporated in che scope note co chis seccion and the ACC
sec. 208.

Official Comment to ACC Section 1Q.06.213.
FILING OF ARTICLES OF IHCORPORATICtI.
SCOPE. ACC sec. 213 ctncair.s a seif-exolanacory procedure

tor riling tne arcicles of incorporation with che'
comissioner.
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CHANGE 111 FORMER ALASKA '-A»: ACC sac. 213 reflects wichoas
suoscar.cive cnanze procecures sec forth in forcer

AS 10.05.258 and’Seccion 55 of che M3CA. The section
rerleccs che general schene of che ACC co scar.earcice che
procedures for filing vich che connissioner as sac forch ir.
ACC sec. 910.

Official Coccnenc co ACC Seccicn '0.0S.215.
DISCLOSURE OK CORPORATE PURPOSES.

SCOPE: Under ACC sec. 208C2) a corporacion nay fulfill che
scacucory requirecenc of a scacenenc of purpose ir. ics
articles vich a declaration chac ic ir.eends co engage in
"any lawful purpose.” notwithstanding. the Deparctcenc of
Concerce and Econcnlc Deveiopcenc is interested in gacr.ermg
inforcacion abouc che actual business in which ir.corporarea
enciciej intend co engage.

ACC sec. 315 supports chis inceresc by inposing an
obligation co disclose che accivicies in which ehe
corporacion will inieially engage. This scacenenc does noc
bind che corporacion as co cbhe cucure although ic nusc be
accurate as of che cine of utterance ac peril of providing
che connissioner wich grounds for involuntary dissolution
under ACC sec. 630(6). If a corporacion subsequently
changes or expands cbhe focus of ics business activity, an
"updacing" of ics disclosure of corporace purpose is
required in che biennial report under ACC sec. 308(3).

CHANGE 111 FORMER ALASKA LAW: ACC sec. 215 is a reenaccuenc
wichouc cnange or corner as 10.05.259 as anenoed in 1980.

Official Cccnenc co ACC sec. !0.76.2°3.
EFFECT OF ISSUANCE OF CERTIFICATE CF INCORPORATION.

SCOPE: ACC sec. 218 fixes che issuance of Che certificate
or incorporation as che pome in cine when che ce jure
existence of a corporacion cocner.ces. In adopting chis
"brighc line", rale che legislature has gone beyend che cexc
of Seccion 55 of che M3CA. and comer AS 10.05.5*0. co
expressly abolish che cscon law dcccrir.es of de jure
cocmliar.ce, de facco incorporaccon, and corporacion by
estoppel.
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The liabilicy consequences befalling individuals who have
soughc che advancages of incorporacion while failing co
follow che scacucory requireaenrs for che creacion oi such a
vehicle have plagued courcs. Kocvichscancir.g che evidenc
accecoc of che Model Acc co focus upon che issuance of che
cercificace of ir.corporacion as che evenc which effeccuaced
de Jure formacion, courcs have been uncercain and
inconsiscenc in reaching co recurrcnc confliccs among chird
parcies (who choughc they were dealing wich a corporace
encicy); encerprisers who purporced co acc for che
defeccively formed corporacion (who oay include individuals
unaware of any derecc): and, che scace.

Assuming chac chere has been defecclve compliance wich
scacuces on corporace formacion, che following quescions
recur. Do che encerprisers achieve liaiced liabilicy wich
respecc co cransaccions carried in in che r.aae of che
purporced corporacion? If chev do noc, is cheir l.abilicy
Joinc and several as would be che case if chey were
parcners? May che defeccively formed encicy sue or be sued?
If defeccive incorporacion Is lacer remedied, does che
corporace encicy chen formed achieve aucomacic succession co
Che righcs and liabilicles which had been accempced by che
defeccive predecessor?

A'IChough che ccrainology adopcea in decisional law has noc
been consiscenc, che common law reaccior. is generally
cacegorized under chree overlapping doccrines: de jure
compliance: de facco incorporacion: and, corporacion by
escoppel.

Ac lease cwo of chese doccrines have been reviewed by Alaska
courcs. Swindel v. Kellv, 499 P.2d 291, n.8 (1972): and.
Willis v.~Cicv of ValdezT 546 P.2d 570, 574 (1976),
illuscrace cnac cne ae racco and corporacion by escoppel
doccrines have ircruded inco che decisional law of chis
jurisdiccion. The conclusions suggescec in chose opinions
as well as che more excensive creacmer.c of chese copies in
Che decisional law of Oregon and Washir.gcrn are repealed
wich che legislaclve enacc-enc of sec, 213.

In framing che cerms of Che ACC che legislacure has
simplified che seeps required co form a corporacion and
defined a brighc line evenc upon which che corporace
exiscence begins. Thac evenc is che issuance of che
cercificace of incorporacion. Cnee issuance has caken olace
all of che accribuces of corporace scacus (including liaiced
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liabilicy) are attained. Third parries are precluded rroa
pointing co any ocher defecc as a cejns or gaining che
personal Liabilicy or any or all or che corporate
encerprisers. The evnnc cues boch vays. If ccroorace
existence is attained uncer sec. 113.'chere can he r.o der.ia
cn che pare of crfte encicy or any investor chac accions
caken by ics agencs would’obligace che corooracicn.

Sec. 213 was adopced wich che view chac incorporacion is a
privilege and cocpiiancc wich chis seccion is che cinizuz
price cag exacced for chac privilege. Failing issuance c'
che cercificace of incorporacion. ic is che ir.cer.cion of ch
legislacure chac r.o accribuces of corporace scares ray be
claisec oy any parry. Cases such as Tizberlir.s Ecuiczant
Co.. Inc. v. Davenoorc. 257 Cr. 5*. ;. T o> L
ano. iranson v. International Susmess Machines Corn.. 224
Md. 47/, 200 A.ic 35 (+96«), are :aca..y mconsiscenc wich
che cor.cenc of sec. 213. The racccnales of chese decisions
which dwell upon che incencion of che chird parry claizanc
Co deal wich a corporace encicy are rejected.

Issues of che incencion of privace parcies or ehe
materiality of che'failure co cocpiy wich scacucory norzs
are an invicacton co licigacion which is needlessly
consucprive of public c:ae and convenience.

CHANGE ::: FORMER ALASKA LAW: ACC sec. 213 is a reenacczent
or forcer AS Id.Ob.ool (based on Seccion 56 of cha M3CA)
wich zodificacions incanded co preclude recognicion of any
legal scacus for an encicy which has noc obcair.eo che
issuance of a cercificace of incorporacion.

Official Cocnenc to ACC Seccion 10.06.220.

ASSUMPTION OF PURPORT”!) POWERS Cr NONEXISTENT CORPORATION:
LIABILITY.

SCOPE: ACC sec. 220 determines che liabilicy consequences
or persons who assuce co acc as a corroracion rcr which
chere '-a been no issuance of a cercificace of ir.corporaric
(sec. 213). While chis seccion is baseo upon Seccion 1-6 or
che M3CA. ic has been oodified co resolve conilircir.g
incerorecacions or chac seccion vich resoecc co pronocer's
liability. See e.z. . Heincce Caro. /.. Ncrchues:
Tecr.-Manuals .r.c.. " L'asn.aod. ';mw? f.2c >00 (Div.Cne,

iv7il) TncTaTr.g cnac language predicated upon Section 1-ij

—.cl jTini M-
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codified che common law rule on promoter's liabilicy); and,
Shervood S P.obercs-Oreeon. Inc. v. Alexar.cer. 269 Or. 389.
52j f.-= 7 "3—T~T7T5 (noiclng csac language baaed on Seccion
146 had noching co do wich pronocer's liabilicy buc vas
aimed ac extinguishing che doccrine of de facco
incorporacion).

Under che ACC, common law doccrines respecting defeceive
incorporacion are excinguished by sec. 218. Sec. 220
resolves che liabilicy of persons who assume co acc as a
corporacion for vhich chere has been no issuance of che
cercificace; demanded in sec. 218. Under subsection (a)
they are Jointly and severally liable for deocs and
liabilities incurred or arising as a resulc of chac accion.
The face chac che chird parcy nay have understood chac no
corporacion vas yec cxcanc does r.oc preclude che liabilicy
created by sec. 220 from arising or being asserted. To che
excenc chac ic is inconsiscenc with chis position, Sherwood
& Robercs-Oreeon. Inc. v. Alexander, supra, is disapproved.

Under subsecdon §b) ic is possible for che liabilicy
created by sec. Co be codified or precluded, buc ic muse
be terms of a written concracc.

Subsection (c) makes ic clear chac oral promises,
agreements, or understanding are noc effeccive co modify or
preclude che liabilicy creaced by (a) of sec.

CHANGE 1)1 FORMER ALASKA LAW., ACC sec. 220 i3 a modification
or corner aj lu.0i.d <0 wnich had expressed che cexc of
Seccior. 146 of che M3CA. The change subscicuces an explicit
reference co che cercificace of incorporacion (ACC sec. 218)
for che uords " ... wichoue auchoricy . . ", and

expressly focus che seccion upon che liability of promoters.

Official Comment -o ACC Seccion :0.06.223.

ORGANIZATION MEETINC.

SCOPE: ACC sec. 223 defines che cransicion by which cho
encicy beLng formed passes from che concrol of incorporacors
co chac >I che initial board of directors. Mandatory
provisions sec a minimum agenda for chis initial meeting,
requiring chac directors be elected (if noc named in che
arcicles), bylaws be adopted, and officers be elecced.
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.he naming of inicial direccors in che arcicles is opcionai

under ACC’sec. 210. If direccors are so named, ic is chev
who hold che organizacional aeecir.g ac che call of cheir
Oajoricy. If direccors have noc been named, che

organizacional meecing is co be heio by che incorooracors ac
che call oi cheir majoricy. While poscponing che decision
as co che idencicy of che inicial direccors co che
organizacional meecing nay be desirable in some instances,
under ACC sec. 225 che powers of incorporacors are limited
co perfeccing Che organizacion of che corporacion, adopcicg
che amending bylaws and eleccmg direccors.

The flrsc sencence of sec. 223 makes ic unambiguous chac che
organizacion meecing is noc a second sceo ir. che accaincenc
of corporace exiscence. Exiscence is achieved ir. a single
seep by issuance of che cercificace oi incorporacion under
sec. 218. If incorporacors should accempc co do business
for a corporace encicy following issuance of che cercificace
buc before che eleccion of direccors ac che organizacion
meecing cheir accd would be ulcra vires cheir licle powers
and che source of personal liability under sec. 015.

In che evenc chey were co cransacc business, incorporacors
would also be exposed to secondary liabilicy under sec.
463(a). However, the corporace exiscence having been
attained wich Che issuance of che cercificace, che irregular
actions of Che incorporacors in conducting business would
noc preclude eicher che corporacion or chird parcies from
acquiring de jure righcs.

CHANCE IN FORMER ALASKA LAW: ACC sec. 223 is a reenaccmenc
or cormer AS 10.05.26/ ana is based upon Section 57 of che
MBCA. Language modifications have been made co coordinace
wich sec. 210(3), which makes opcicnal che naming of Inicial
direccors in che arcicles, and che phrase in the firsc
sencence which is intended co preclude a ccnscruccion of
sec. 223 as a precondition co che accainmenc of corporace
exiscence.

Official Cocmenc co ACC Section 10.06.225
POWER OF INCORPORATORS 3EFORE DIRECTORS' ELECTION.
SCOPE: Since che naming of inicial directors ir. che

articles is opcionai under \CC sec. 2'0, sec. 215 is
necessary in order co define che powers which incorporacors
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shall have uncil such cice as a board or direccors is
elecced. These powers arc or a very lirsired nacure. The
incorporacors nay perfecc che organizacion or che
corporacion. adopc bylaws and elect directors! chey nay do
no more in che name of che corporacion. The iiaicacion on
Cheir exercise of addicicnal powers is rcoced in che policy
of perniccing a corporacion co do business only when ics
board has been properly elecced.

CHANCE IN FORMES ALASKA LAW; ACC sec. 225 is new and
wicnouc preceaenc in me cormer code due co che now
discarded requircaenc chac direccors be naned in che
arcicles. ACC sec. 225 derives iron Seccion 210 of che CCCL
and Seccion 107 of che Ceneral Corporacion Law of che Scace
of Delaware. Ic has been alcerea cron che form in which ic
is found in che California and Delaware acts by che omission
of che eleccion of officers as a power permitted
incorporacors.

This delecion is Incended co preclude an abuse of che
corporace scruccural norm whereby incorporacors could elecc
officers who would begin co cransacc business and Chen onie
co formally elecc direccors. Such an arrangemenc would
fruscrace che scheme of che ACC which is co make che board
serve as che corporace principal and officers as agencs of
Che corporacion in conducting ics business operadons.

Official Comment co ACC Seccion 10.06.223.
BYLAWS: ADOPTION, AMENDMENT OR REPEAL.

SCOPE: In determining che scaeus of shareholders wich
respect Co che power of che board of direccors, few
provisions are of greater imporcance chan chose determining
Che power co ac'opc, amend or repeal che concenc of che
bylaws. Absenc provision in che arcicles. ACC sec. 223
vescs equal powers in che board and che shareholders wich
respecc co determining che concenc of che bylaws. However,
che arcicles are compecenc co rescricc or eliminace cha
power of eicher che board or che oucscanding shares.

There are thus chree possibilities: (1) concurrent,
independent power in che board and che oucscanding s! ~es
(che default rule): (2) an article provision resr e or

eliminating che oower of che board; or, (3) an arci.
provision restricting or eliminacmg che power of che
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outstanding shares. Hoce chac a corporacion organised and
existing under che former provisions of AS 10.03 has five
years following che erreccive dace of che ACC co comply wich
AS 10.06.203 and 10.06.210. See * Sec. 3, Applicacion co
Arcicles of Existing Corporations.

Pending the expiration of chis five year period che'
corporacion nay continue co observe che machinery and
procedures for adopting, amending or repealing bylaws
permicced under former AS 10.05. If, upon che exoiracion of
che five year period, che corporacion has not. amended its
arcicles co rescricc or eliminate che powers conferred by
sec. 228, shareholders shall achieve a concurrent,
independenc power over che concenc of che bylaws.

By way of general comment, che bylaws of a corporacion are
regaroed as a concracc becween che corporacion and ics
members. Der.cel v. Fldellcv Savings and Loan Assn. . 539
P.2d 649 (1973J. As sucn cney are co oe conscruea according
Co che general rules governing che conscruccion of scacuces
and cor.craccs. American Center for Educacion v. Cavnar. 26
Cal.App.3d 26, 102 Cai. Specr. 373 (1972). 'the mcenc and
understanding of Che parties ac che cine of adoption is
zenerallv concrollints. Area Inc. v. Scecenfeld. 541 P.2d
755 (Alaska 1975).

The wisdom of bylaws is generally co be weighed and
evaluated,by che concraccing parties and noc a reviewing
court. Leon v. Chrysler Mocors Corporation. 359 F.Supp. 877
(D. N.J. 1973): arc'd n/4 r'.2u ijwd (3ra Cir. 1973). Courcs
interfere only upon cinding chac powers were exercised in an
unlawful, arbitrary or malicious fashion and in such manner
as co affect property righcs of che person complaining. STP
Corp. v. U.S. Auco Club. Inc., 286 F.Supp. H6 (D. Ind.

m an

Absenc an ability of che opponent of a bylaw cc demonstrate
one of chese grounds, bylaws may be amended freely and
shareholders have no vesced right in having any bylaw remain
in force. Superior Bedding Co. v. Serca Associaces. Inc..
353 F.Supp. 1143 (D. ill. i9/J). Hocwicnscanrsir.g rnese
rules, r.o prevision of che bylaws may infringe upon che
concenc of’che arcicles or any provision of che ACC.

CHANCE 111 FORMER ALASKA LAW: ACC sec. 228 is caken frcm
Seccion 1' c¢r che UCL ano works a major change in former AS
10.C5.135. I'nder che former Alaska scheme che oower to
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adoDC, amend, and repeal provisions of che bylavs was vesced
exclusively in che board unless reserved co che snareholders
in che arcicles of incorporacion. Under che ACC. as noced,
che power is shared equally st'ijece co che power of che
arcicles co linie or excinguish ic in cne board buc noc che
shareholders.

Ic should be noced chac shareholder accicn on che bylaws
muse be accomplished by "approval of che oucscanding
shares." This requiremenc places che burden on proponencs
co obcain an absoluce najoriey of che vecir.g shares in favor
of any change in che bylaws.

The ACC does noc discuss or settle che issue of who is co
prevail in che evenc of disagreemenc becveen che board and
che shareholder over che concenc of che bylaws. Since in
Che absence of liaicacion in che arcicles che cwo have equal
powers, che accion lasc in cine would escabllsh che concenc
of che bylaws. Relevane to any such disagreemenc would be
che power of che shareholders under ACC sec. 460 co remove
direccors ac any cine for any reason.

Shareholders have a righc under ACC sec. 410 co have
managemenc discribuce, ac che shareholder's expense,
communicacions co ocher shareholders. This procedure nay
prove co be excremely useful in shareholder accecpcs co
exercise power over che bylaws as conferred by sec. 228.

Official cocnenc co AAC Seccicn 10.06.230.
BYLAWS: NUMBER OF DIRECTORS AND OTHER CONTENT.

SCOPE: Bylaws are che deposicory for rules governing
procedures for shareholder and dlreccor ceecings, che
ualificacions, dudes, auchoricy and cocpensacicn of
ireccors and officers, and such ocher naccers relacing co
Che day co day managemenc of che corporacion as are usefully
scabilired in a formal creacy. The scruccure of Arcicle 3
has made che number of direccors. an issue of no small
Imporcance, a naccer which nay be seeded by che bylaws.

To Che excenc chac chere is a ccnflicc or overlap, any bvlav
is limiced by any arcicle or scacuce on che sane suojecc’
naccer. Ic is inporcanc co noce chac che abilicy of che
bvlaws co cake a posicion on nucerous corporace
characceriscics has been eliminaced by ACC see. 210 (1)
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which requires chac cercain fundanenral naccers be resolved
in che arcicles and noc elsewhere. See official cosner.c co
sec. 210. Also precluded is che co=on law doccrine wncch
would creac bylaws as pro canco acenocencs co che arciclas.

CHAL11CE IH FORMER ALASKA LAW: ACC sec. 220 is predicaced
upon seccion or cce uCL and subscancially enlarges che

overage of forner AS 10.05.135 which had been based'on
Seccion 27 of che MBCA

Seicher ACC sec. 208 nor 210 requires chac che nunber of
direccors be escablished in che arcicles. If such provision
has noc been made under sec. 210 (4), che bylaws are
required co resolve che quescion. Such flexibiliry was r.oc
available in pt .or Alaska law which required chac che nunoer
of direccors be escablished in cue inicial arcicles. The
ACC provides lacicude in planning che sice of che board
allowing che decision co be delayed uncil che organizacional
ncecing and accion by che incorporacors. Flexibclicy is
also provided by sec. 230(a) which peraics che bylaws co sec
a oinicuo and naxinua nunber of direccors if an accocpanying
procedure for oeceraining che exacc aunber wichia chose
paraaecers is also provided.

Sec. 230(b) escabiisbes an excepcion co che nora chac.
absenc a provision in che arcicles. che power co adopc and
anend bylaws resides boch wich che shareholders and cbhe
direccors. Afcer shares are oucscanding, a bylaw alceriag
che nunber of direccors or che previously escablished
forcula for deriving chac nunber C3n only be adooced by
approval of an absoluce oajoricy of che oucscanding shares
wich vocing power.

Fureheraore, proceccion of shareholder cusulacive vocing
power is given in sec. 230(b)'s provision which peraics a
subscancial air.oricy co veco a change ir. che bylaws which
would lower che nuaber of direccors below five. Foraer
Alaska law provided auch che sace proceccion co ainoricv
tncerescs by requiring chac che nucber of direccors be sec
in ehe arcicles and chac a 2/3 voce of che shareholders was
necessary co aaend che arcicles.

The reader will noce chac ACC sec. 453(a) and (b) are also
relevane co che issue of fixing che nunber of direccors in
che bylaws. If che arcicles or bylaws escablish a foraula

under which che board nay sec che nunber of direccors. chis
power nusc be exercised by a najcricy of che encire board
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and nay noc be used co shorcon che cern of any incusbhenc
direccor.

Official Cocnenc co ACC Seccion 10.06.233.
3YLAWS TO BE KEPT AT OFFICE; INSPECTION BY SHAREHOLDERS.

SCOPE: Given cheir enhanced role regarding che concenc oi
che bylaws (ACC sec. 218). a plenary righc of inspeccion i3
granced co shareholders by ACC sec. 233. The scope oi chis
righc excends co che original or ccpv of che original bylaws
cogecher vich all amencccncs, whecher currencly in force or
superseded co dace. Such records are co be mamcained,
subjecc co inspeccion by any snarenolder sc all reasonable
ciaes. ac che principal business office of che corporacicn
in Alaska. If che corporacion does noc naincain ics
principal business office in Alaska, chen ic shall, upon che
vriccen requesc of any shareholder, furnish co such parcy a

copy of che original bylaws cogecher wich all aaendcencs co
dace.

Corporace officers refusing co follow che mandace of ACC
sec. 233 would be subjecc co che sane penalcy and civil
consequences as are icposed for violacicn of ACC sec. 430.

CHANGE INFORMER ALASKA LAV: ACC sec. 233 is caken from
Seccion 213 or che GCL. Onder prior law, a righc co inspecc
bylaws exisced only under ehe general righc of inspeccion of
books and records under forner AS 10.05.237-249.

ACC sec. 230 varies fron seccion 213 of che GCL in chac ic
makes explicic che requiremenc chac Che record of che bylaws

include all prior provisions which have been amended or
repealed.

Official Commenc co ACC Seccion 10.06.305.
CREATION, CLASSES, AND ISSUANCE OF SHARES.

SCOPE: AAC sec. 305 permics greac flexibilicy co che
corporacicn in creacing dlsclnccicns as among various
classes or series of shares wich respecc co vocing righcs as
well as preferences or privileges regarding discribucicns
during che life or ac che dissoludon of che encicy. See.
305(a) concains an icporcanc procedural rescriccion in cha
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requirenenc chac chese basic accribuces or che shares susc
be scaced or auchorized in chc arcicles or incorroraclon.
Under ACC secs. "08 and 315 ic is cocmecenc for cr.e arcicles
co delegace che funceion of decemnine cr.e righcs and
preferences of various auchorized classes or series of
shares co che boasd Of direccors.

Sec. 305(b) expresses a subscancive liaicacion vich che
conaand chac all shares of che sace clasr shall have
idencical righcs, privileges, and rescriccions unless chac
class shall have been subdivided ir.ro "series" ir. vhich case
che seccion commands chac shares vizhin che sane series be
idencical vich respecc co chese pareiculars. See also ACC
secs. 310 and 313.

CHANGE IN FORMER .ALASKA LAW: ACC sec. 305 is preaised upon
GCL Seccion udO wicn nociricacior. cc accomodate M3CA
Seccion 15 and 16, vhich were che basis of foraer Alaska
lav. Sec. 305(a) replaces foraer AS 10.05.060 vtchouc
subscancive change. Sec. 305(b) replaces foraer AS
10.05.069 viuhouc subscancive change.

Official cocnenc co ACC Seccion 10.06.308.
ISSUANCE OF PREFERRED OR SPECIAL CLASSES OF SHARES.

SCOPE: ACC 3cc. 305 generally allovs che eseablishnenc of
classes and series vich varying righcs and liabilicies.
Sec. 308 specified a nunber of pareiculars vhich aay be che
suLjecc of variacion becveen differenc classes. This Use
of pareiculars should aid che praccicioner in discussing
vich his clicne vhac variacions in righcs and liabilicies
are possible in such areas as redecpcion. dividend
preferences, liquidacion preferences and conversions
opcions.

CHANGE IN FORMER ALASKA LAW: This seccion is larzely a
reenacmenc or romer Ad id.05.063 vhich vas predicated upon
Seccion 15 of che MBCA  Noce cbhac che second sencence of
subseccion (5) of che older seccicr. has been deleced as
unnecessary under che nev racio assecs surplus financial
cesc vhich elininaces any necessicy for che ccr.cepc of car
value and che lintcacions on share ccnvercibilicy vhich

accompanied che prior syscen's reliance on par value as a
fundamencal concepc.
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official CCraenc co Acc SeC -0.06.370.
ISSUANCE OF SHAPES IN SERIES.

SCOPE: This seccion makes clear thac preferred and special
classes of shares nay be divided ineo series as veil as che
conaon class Cf shares.

CHANGE IN FORMER ALASKA LAW: ACC sec. 370 is based upon
H3CA oeccror. ic anc comer AS 10.05.066 wichouc subscancive
change.

Official Csnnenc co ACC Seccion 1Q.06.3,3.
VARIATION IN RIGHTS .AND PREFERENCES OF SHARES.

SCOPE: This seccion provides a lisc of righcs and
prererences which nay vary between series of che sane
preferred or special class.

CHANGE IN FORMER ALASKA LAW: MSCA Seccicn 16 and former AS
i0.05.u69 rorta che oasis cor che new ACC sec. 313.

Subseccion (7) which peraics a variacion co exisc in vocing

righcs if chere are any in che preferred or special clas
new co Alaska law. The provision was added COMSCA Secc
16 in 1966. afcer enaccnenc of foraer AS 10.05.069. The

currenc amendmenc chus represencs an updacing of Alaska law

Co conform co che MBCA provision. The addieion of

subseccion (7) provides fureher flexibility for che

drafcsnan.

Official Conmenc co ACC Seccion 10.06.315
SERIES RIGHTS AND PREFERENCES ESTABLISHED BY BOARD.

SCOPE: This seccion specifies chac che board nay be granced
pouer by che arcicles Co divide a class inco series and fix
and decermine che relacive righcs and preferences of che
shares of a series. This power is subjecc co anv linlcaeion
placed upon ic by che arcicles or by ACC secs. 305-323. Ic
should be noced chac ACC sec. 308(5)(c) specifically allows
an arcicle which gives che board power tt' fix righcs,
preferences, privileges, and rescriccions for a class as
well as a series. Sec. 315 is noc neanc in any nanner to
Ilmic chis power.
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CHARGE IIl FORMER ALASKA LAJ: ACC sec. 315 is predicaced
upon MSCA Seccion io ana rcner AS 10.05.072. Mo change in
prior iaw has been rendered by che reenaccrenc or chis
seccion.

Official Commerce Co ACC Seccion 10.06.313.
MANNER OF ESTAS3LISHI1IC SERIES.

SCOPE: This seccion simply specifies che procedure for
escablishing a series; ic is a reenaccnenc of prior law.

CHANGE i:; FORMER ALASKA LAV?. ACC sec. 313 is an er.acchenc
of MBC/Toeccion > ano comer AS 10.05.075 wiehcuc
subscancive change.

Official Commenc co ACC Seccion 1Q.05.320.
FILING OF STATEMENT BEFORE ISSUANCE OF SERIES.

SCOPE: The manner in which che equicy incerescs of a
corporacion are held, including che relacive righcs and
preferences of che various classes and series ir.co which
such incerescs have been divided, is cradicionaliy a subjecc
of inceresc co che scace. Under che ACC chis informacion is
supplied by che arcicles or any amendmenc chereco in cases
noc involving board power co fix che relacive righcs and
preferences. However, when che power has been delegaced co
che board (sec. 208(5)(B)(C)), ic is necessary co have
scacucory machinery requiring chis informacion be supplied
co che scace. ACC sec. 320 requires filing wich che
commissioner.

CHANGE IN FORMER ALASKA LAV: ACC sec. 320 is essencially a
reenaccnenc oc corner Ad '0.05.078 which was precicaced upon
MBCA Seccion 16. A modificacion has been made co che
language of sec. 320(a) co accord wich che broader power of
delezacion co che board co fix by resolucion unissued class
(secT 208(6)). Sec. 320(b) reflects che screamlining naae
possible by sec.

Official Commenc co ACC Secclcn 10.06.323.

EFFECT CF FILING STATEMENT.
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SCOPE: ACC sec. 323 delays che effeccive dace of a board
resoiucion exercising che powers celegaceiunder sec. 2C3(5>
uncil che cime chac che commissioner r.as © led che scacemenc
whereupon ic has che effecc of an amendmenc co che arcicles
of incorporacion.

CHANGE IN FORMER ALASKA LAW: ACC sec. 323 is a reenaccnenc
or comer AS >0.05.uo-< vmch was nodeled upon Seccion 16 of
che MBCA. A wording change has been made co reflecc che
broaoer power of delegacion co che board co fix by
resoiucion che righcs and privileges of an auchorized buc
wholly unissued class provided in che ACC (sec. 203(S3).

Official Cocmenc co ACC Seccisn '3.06.325.

REDEMPTION OF SHARES; CREATION OF SINKING FEND; REPURCHASE
AGREEMENTS.

SCOPE: ACC sec. 325 covers chree crucial quescions:

(1) ic escablishes che righc of che corporacion co creace
classes or series of shares which are redeemable ac che
opcion of che corporace issuer: (2) ic forbids (subjecc co
ai) excepcion for an open-end invescnenc company) che
cre'acion of shares which vesc a righc co demand redenpcion
in che shareholdei*: and (3) ic permics che creacion oucside
of che.cerms of che arcicles agreemenes which provide for

Che redenpcion or repurchase of shares of che corporace
issuer.

The firsc and second of che copies covered by sec. 325 are
sufficiencly decaiied as co clearly indicace che disposieion
of che iegisiacure coward case law. The chird cooic,
covered by che provisions of sec. 32S(c). address a naccer
of some conplexicy and disparace case Law cevelopmenc. Ir.
general che ACC creacs eicher che redenpcion or repurchase
of shares by che corporace issuer as a "discribucion™ and

thus makes ic subjecc co che financial rescraincs of Arcicle
4, secs. 358-390.

Beyond chese linicacicns ic is che incencion of che
legisiacure co subjecc che decision co redeem cr repurchase
shares co' che ducies of care and loyalcy ocherwise imposed
upon direccors and corporace officers, ouch concepcs have
been clearly recognized by che Supreme Courc of Alaska as
impaccing upon chose who de jure or de facco exercise che
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powers of corporace managemenc. See Volf v. Arctic 3cvl.
Inc. . 560 P.2d 758, 770 (1977).

Grancing full recognition co such fiduciary duties does noc
support che conclusion chac eicher recemotion or repurchase
ctjsc, in all circumstances, be employed cn a pro raca basis
co all shares of che class or series. Cases such as General
Inves t Co. v, American Hide leather Co.. {3 N.J.it.
526. i20 A28 24, 2%o0. *» Alla. qu iT725), co che
excenc chac chey would establish such an absolute
proposition, are disapproved.

If chose vested wich che powers of corporace management can
establish a valid business purpose for cr.e encry mcc an
agreemenc co redeem or repurchase some buc noc ail of che
shares of a given «class or series chose who are r.oc extended
Che terms of such a cransaccion have noccmpiair.c. See
Martin v. American Potash 6 Chemical Corp.. 33 Gel.Ch. 224,
92 A.2d 235, jO2 (aup.uc. T7F2T!

CHANGE IN FORMER ALASKA LAV: ACC Sec. 325 is new and has no
preceoenc in rormer Aiasxa law. lc is taken from GCL
Seccion 402(a), (b) and (d), wich the delecion of subseccion
(c) which makes explicic che reauirenenc chac in every
corporacion chere be ac lease one class or series of shares
which bear che ultimate financial risks of che enterprise
and are thus nonredeemable. This provision was considered
unnecessary in che former California Acc, has never been
lleigaeed; and is deemed implicit lo che ACC wichouc che
need of further expression.

Official Commenc to ACC Seccion 10.06.328.
IRREVOCABILITY OF SUBSCRIPTIONS FOR SHARES.

SCOPE: A subscripcion for shares of a tcrporacicn to be
organized is basically a promise co buy snares of chac
corporacion when ic is organized under specified terms.
Under many common law cases, a subscription is considered co
be an offer and as such remains inherently revocable uncil
accepced. In order co settle che issue or che nacure of a
suoscripcion. co provide a fair result to chose who acc in
reliance on subscriptions and co puc an end co an7
licigadcr. over che question of che binding effect of a
subscripcion. sec. 328 makes che subscription irrevocaole
for a period of six months.
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Since boch che corporacion or ics prococers and ocher
subscribers -ay be relyir jn a suoscriocicn. che consenc of
all subscribers is requi.ad for a revocacion of a
subscripcion by agreenenc. The :era of che suoscripcion
agreenenc nay alcer che presucpcisn or irrevocabiiicy
escablished by chis seccion.

CHANGE IN FORMER ALASKA U »: ACC sec. 328 is a verbacin

reenaccnenc or corner ao 17.05.237 which is codeled afcer
MBCA Seccion 17.

Official Concenc co ACC Seccion ’0.06.330.
payment cf subscription for shares.

SCOPE: This 3eccion places che power co deceraine che cine
or paynenc for subscripcions for shares wich che board
unless che subscripcion agreenenc provides ocherwise. A call
for paynenc by che board shall be unifora as co all shares
of che sane class or series.

CHANGE 'IN FORMER ALASEA LAJ: ACC sec. 330 is in subscar.ca a
reenaccnenc or comer AS iU.05.090. Mir.ov changes have been

nbde in larguage co conforn Alaska law co che KBCA's Seccion
17.

Official Conaenc co ACC Seccion 10.C6.333.
FORFEITURE OF SHARES FOR DEFAULT IN PAYMENT.

SCOPE: ACC sec. 333 escablishes che general righcs of che
corporace issuer in che evenc of defaulc by a subscriber in
ehe paynenc obligacion for shares. The scheme is co
recognize chac che paynenc obligacion has che diani';y of any
debc due and owing :0 che corporacion and as such aav be
asserced in any general civil process. In addicion,’ che
bylaws nay have provided furcher renedies which are sub'ecc
co che general policy of che law chac consequences are co be
remedial rsiher chan punicive in characcer. The cesc for
puniclve qualicies would be an exaccicn of any sum greacer
chin che conseauencial ar.d incidencal damages infllcced upcr.
Che corporace issuer by vircue of che breach.

Sec. 333 refleccs che legisiacure's appreciaclon chac shares
allocced co a subscriber, who has breached his concracc



Senacor Beccye Fahrenkanp
Page 43
Hay 7, 1987

inhibit che corporace efforts co raise caoical: thus chere
is an explicic provision for che forfeiture of rizhcs upon
che observance of che scacucory nocice and grace period.
There is a splic among cccmon law authorities as to whether
a corporace issuer uhich has exercised a right co forfeit
che subscriber's interest in shares may seek further
recovery in che evenc of a deficiency after resale of che
shares.

In furtherance of che general policy aimed ac ccmoensacior.
of che aggrieved issuer, damages uhich are noc recoverable
chrough forfeiture and resale may be asserted against the
breaching subscriber. Cases such as Atlantic Svnamica Co.
v. Andrews. 97 Mich. 466. So II.W 338 i fro), era approvec
and those cypified ov American Veil a Prtsoecttr.t !'o.. '54
Cal. 343, 193 ?. 779, 1"9 A.L..1. I1Ja* (iff)) are usapproved.

CHANGE 111 FORMER ALASKA LAW: ACC sec. 333 is a reenaccmenc
of corner AS i0.05.093 wnich was premised upon Seccion 17 of
che MBCA. There is no subscancive change. The terms
"penalties” and "penalcy" have been changed co "remedies"
and "remedy" co reflecc che approved case law conscruccion.

Official Consent co ACC Seccion 1Q.06.335.
CONSIDERATION FOR SHARES.

SCOPE: Set. 335 recognizes cwo modes tor fixing che amount
or consideration (expressed in dollars) for che issuance by
Che corporacion of shares. Unless che power has been
reserved co che shareholders by a provision oi che arcicles
(sec. 210(1)(H)), Che power is vesced in che board. The
exercise of chis power is subjecc co Che Fraud Scandard sec
forth in sec. 340.

CHANGE IN FORMER ALASKA LAV

ACC sec. 335 retains che essence of former AS 10.05.096.
which was derived from MBCA Seccion 18. Much of th! former
seccion has been deleted in che wake of che new financials
(secs. 353-370 of chis Arcicle) which has eliminated che
concepts of par value, treasury shares, scaced caotcal and
surplus accouncs.

Official Cocmenc co ACC Seccion 10.06.323.
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PAYMENT FOR SHARES.

SCOPE: ACC sec. 333 specifies whac may and may noc be
received as consideracion far shares. Common law
auchoricies which have accemoced :0 orevenc "watered down
shares™ by requiring chac consideracion be limited co cash
are rejected in favor of a more realistic recognition tsar
che corporacion may be aavancaged by che receipc of ocher
valuable propercy (tangible and intangible) as well as
services.

Sec. 338(b) continues che prohibition againsc che receipc of
a promissory noce or pledge of future services as payaenc in
whole or in pare for shares. This section is r.oc intended
co overrule che decision in Ared. Inc. Stecesfald. 341
P.2d 755, 760 (S. Cc. Alaska if7b>. wnTTH r.eic t.-.ac shares
issued in exchange for a promissory noce (and thus in
violacion of che scacuce) are noc void buc are voidable ac
che Inscance of che corporace issuer and chac once che
promissory noce was fully paid che defece was cured beyond
che capacity of che issuer co chereafcer complain.

CHANGE IN FORMER ALASKA LAV): ACC sec. 338 is a verbatim
reenaccnenc or tormer ao nj.05.099 which was derived from
Seccion 19 of che MBCA

Official Commenc co ACC Section 10.06.340.

JUDCMENT OF 30ARD CR SHAREHOLDERS AS TO VALUE OF
CONSIDERATION CONCLUSIVE.

SCOPE: ACC sec. 340 secs proof of fraud as Che scandard
necessary co overcura a determination of the value of
consideracion received by cbhe corporace issuer of shares.
This standard was escablished in recognition of the reality
chac differences of opinion as to che value of property or
services are cccnonplace and chac a strict scandard for
misfeasance is necessary in order co prevenc inordinate
amouncs of licigacion over chis issue. The most cctmaon
victim of an improper vaiuacior. is a creditor whose claims
againsc che corporacion go unsacisfied in che wake of a
corporace bankruptcy, dissolution, or simple dcor-closing.

The ACC provides considerable proceccion co creditors in ics
provisions on financiais in the Article and in sec. -38 on
the secondary liability of officers ar.c direccors. These
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provisions substantially talcigaee the harshness of the fraud
standard provided by sec. 340.

CHANGE 1.? FORMER AIASKA LAW. ACC sec. 340 is a reenacchenc
or tormer Aa iu.00."io2 vmch Is modeled upon Seccion 19 or
che MBCA.

v o
Official Comaenc to ACC Section 10.06.343.
STOCK RIGHTS AND OPTIONS.

SCOPE: Unless ocharwisa defined or restricted in the
arcicles of incorporation ACC sec. 343 gives che
corporacion. accir.g through ics board, broad powers to
create and issue righcs or options covering authorised buc
unissued shares of any class or classes. The only
subscancive command of sec. 343 is chac if such righcs or
options are co be made available co direccors, officers, or
employees of che corporacion or any subsidiary (sec. 990
(42) (A)) and noc co che shareholders generally chen cheir
issuance 3hall noc oa licit uncil approved by cha
affirmative voce of Che holders of a majority of the shares
or authorised by and consiscenc with a plan approved or
ratified by a voce si che shareholders.

Consiscenc wich che policy reflected in sec. 340, che
judgnene of cha board as co ehe adequacy of che
consideracion received for such righcs or options may noc be
overcumed. excepc upon proof of fraud in che cransaccion.

Unless chey have been eliminaced or curtailed by provisions
of che arcicles, che general power of a corporacion co
creace opcions or righcs in unissued or treasury shares is
subject co che preeapdve righcs of exiscing shareholders
(sec. 428). If cha issuance of the righcs or opcions is
pursuant to a plan of execucive compensation approved bv che
shareholders, such shareholder approval would eliminace the
preempcive righcs as co shares covered by chac approved
plan, dee ACC sec. 423(3)(A).

CHANGE IN FORMER ALASKA LAW: ACC sec. 343 Is new co Alaska
law and is prcaicateo upon Seccion 20 of the M3CA wich a
modification eliminating the final sencence of che Model Acc
provision co confpra co the financial provisions of che ACC.
Under prior Alaska law ehe righc cf a corporacicn to issue
scock righcs ar.c options may have exisced under the general
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power co concracc. ACC sec. 343 vas acopced co clarify and
regu.lace che exercise of chis power.

Official Cocaenc co ACC Seccion 10.06.345.
EXPENSES OF ORGANIZATION, REORGANIZATION, AND FINANCING.

SCOPE: ACC sec. 345 recognizes chac chere are coses
incurred in che issuance and marketing of shares and
roceccs che purchasers of such shares iron furcher
viabilicy co che corporacion on che cheory chac since ic
received only a "nee' amounc" fron che gross price paid chac
che shares are noc "fully paid" and chus "assessable.”

CHANGE IN FORMER ALASKA LAW. ACC sec. 345 is a reenaccnenc
ot roner AS iu.05. ii*wich a ninor language codificacion,
Che changing of "nonassessable” co "assessable,” so chac che
seccion parallels MBCA Seccion 22.

Official Consent co ACC Seccion 10.06.348.
CERTIFICATES REPRESENTING SHARES.

SCOPE: ACC sec. 348 is designed co facilicaco ehe trend
coward eleccronic subscicuces for che cradicional share
cercificace by perniccing che seal of che corporace issuer
co be affixed in a facsimile fora and co permit che
signacures of corporace officers co be facsiailes so long as
Che "cercificace" is countersigned by a cransfer agenc or a
regiscrar who i3 noc an employee of che corporacion.

CHANGE IN FORMER ALASKA LAW: ACC sec. 348 is a verberio
reenaccnenc oc corner As HJ.05.114 and is modeled upon
Secclor. 23 of Che HBCA

Official Comment co ACC Seccion 13.06.350.
INFORMATION REQUIRED TO BE STATED ON CERTIFICATE.

SCOPE: ACC sec. 350(a) recognizes chac informacion
regarding che rights, preferences, ar.o limitations oi che
shares is of greac imoorcance co shareholders. If the
oorooracion is aurhorized co issue only one class of scack
such shares enjoy all accribuces of participation. control.
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and ownership defined by chis chapcer. However, if che
corporace arcicles auehorize che issuance of more chan one
clas3 ic is boch possible and likely chac che relacive
righcs, privileges, preferences, .-nd lisicadons on che
classes will differ. In chis inscance, sec. 350(a) requires
chac che corporacion furnish co each shareholder eicher a
scacemenc or summary of che designacions. preferences,
Ilnicadons, and relacive righcs of shares of che class of
shares he has purchased and similar basic informacion
regarding cha shares of any ocher auchorized class.

In ehe case of preferred or special classes which may be
divided inco series wich varianc righcs and privileges cr.e
corporacion muse provide a full or summary scacemenc of such
variaclons. The informacion required by sec. 350(a) may be
princed on che cercificace or che cercificace cay be
imprinced wich a scacemenc chac che corpcracior. will furnish
co any shareholder so requescmg and wichouc charge such
summary or full scacemencs.

In adopcing Che language of sec. 350(a) che legisiacure
Incends co approve che holding in Hamoccn v. Tri-5cace
Finance Coro. . 30 Colo.App. 420, 4Jo. J.2d 566 (ioll), chac
che raiiui-e of che corporacion co furnish che informacion
required renders che scock concracc voidable ac che opcion
of che aggrieved shareholder buc chac ic does noc bar
enforcemenc of che rescrlcdons upon che shares.

CHANGE i:i FORMER ALASKA LAW: ACC sec. 250 is a verbada
reenaccnenc or roraer AS id.05.117 wich che delecion of
paragrapli (4) regarding par value which is no longer a
oaccer of consequence under che ACC. Wich chis nocificadon
sec. 350 is predicaced upon Seccion 23 of che Model Acc.
Official Comaenc co ACC Seccion ’'0.06.353.

aT.L PAYMENT REQUIRED "OR CERTIFICATE.

SCOPE; As in Cexe.

CHANGE 1?( FORMER ALASKA LAV: ACC sec. 353 is a reenaccnenc
or comer AS !d.Oo.i J wnich is predicaced upon Seccion 23
of che MBCA

Official. Cocaenc co ACC Seccion '0.06.355 .
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ISSUANCE OF FRACTIONAL SHARES OR SCRIP.

SCIPE: ACC sec. 355 provides cvo basic cpcions co che board
oi" oTrcccors under uhich ic may ceal wish claims co
fractional share ownership: che board cay issue a
cerciricas.e ior a fraccional share in which case ehe holder
is entitled co che privileges conferred by shares of chac
class: or, che board cay issue scrip encicling che holder cc
receive a cercificace for a full share upon surrender of
scrip aggregacing a full share.

If che second alcernacive is employed che holder of che
scrip is noc eneicled co che privileges of share ownership
uncil che exchange of scrip aggregacing a full share. lIr.der
sec. 355(c) che board may escablish machinery co eliminate
che oucscanding scrip so iong as chac machinery is nociced
on che scrip ac che cine of issuance.

CHANGE 111 FORMER ALASKA LAW: ACC sec. 355 is a verbacim
reenaccnenc or corner AS i0.05.123 and as such is a modified
version of Seccion 24 of che M3CA. The essencial difference
lies in che omission of che Model Acc's cpcion in che board
co eliminace fraccional shares by simply, paying in cash che
fair value of fraccions. Given che difflculcies experienced
wich chis opcion, see Teschner v. Chicago Tide 5 Trusc Co..
59 111.2d 452, 322'"Tl.c.2d ou (797“). appeal aiscissea. -il
U.S. 1002, 45 L.Ed.2d 666. 95 S. Cc. 2623 (1975). ic was
decided chac che proceccion of oinoricy incerescs were
beccer-served by .ics concinued omission from Alaska law.

Official Cocnenc co ACC Sections 10m06.353-383.

INTRODUCTION:  STATUTORY RESTRAINTS UPON THE DISSIPATION OF
CORPORATE ASSETS—THE "FINANCIALS" OF THE ALASKA
CORPORATIONS CODE.

The seemingly ir.nocenc acc of a corporacicn distributing
assecs co che holders of ics vcecmg scock. whecher by
dividend or share repurchase, pcses grave dangers. The
parties in hare's way are che creoicors of che corporace
encicy and che holders of what are termed "senior
securities.”" To che degree chac assecs sre dissioaceo
through distribution co che vocing sharjr.olders. che
coroorace debtor mav be rendered unable co meet ics
obligations co creditors or co deep faith with the pledge to
nec cne ccncracruai preferences granted to holders of senior
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shares. The case for legal incervencion is prenised upon a
recognicion chac che holders of che vocing shares conerol
eleccion of che direccors who, in cum. nake che decision co
discribuce assecs. The parries vich an acverse ir.ceresc in
chis discribucion are generally nonparcicipancs in che
seleccion of direccors.

Thus co please cheir conscicuency direccors are likely co
err on che side of generosicy co che holders or vocing
shares. In che nineceench cencury corporace financial
aanipulacions lefc cany a viccic iron scheces which followed
chis ploc.

AM HISTORICAL OVF3VTEW; Prior law. whecher scacucory or
juage-maoe. nas proven less chan a cacch for direccors bene
upon dlssipacion of corporace assec3. The inicial posicisn
was chac a discribucion of assecs which rendered che
corporacion bankrupc was a fraud upon che righcs of
credicors. Since chis cesc was applied cnly afcer Che face,
ic had llcele value as a deeerrenc.

In che 1870's chere emerged a refinemenc of che insolvency
eeac. Ic was recognized chac che assecs oi a corporacion
should be divided inco cvo cacegories: fixed assecs for
uhich chere was no ready abilicy of che markec co converc
cheo inco cash; and "liquid or currenc assecs” vhich could
easily be exchanged for money. The dlssipacion of assecs in
Che form of dividends direccly drew down che cash reserves
of che corporacion. In so doing, ic chreacsned co leave cha
corporacicn unable co neec les currenc liabilicies in che
normal course of business.

A corporacion uhich could noc pay Its debcs as chey became
due was "equieably Insolvenc"” and a falchless debcor.
Credicors were forced co eicher poscpone repaymenc or force
Che corporace debcor Inco bankrupccy. Ic was a no win
sicuacion viewed from che perspeccive of che public
inceresc: disappomced credicors mighc eefaulc upon cheir
own obligadonsi bankrupccy of che encicy produced
unemplovmenc and eliminaced a coopecicor from cha
markecplace.

Maw York was among che firsc jurisdictions co build a

scacucory scheme beyond che Insolvency cesc. Scill in use
In chac jurisdiccion. ic has ccse co be known as che
"Balance"Sheec Surplus Tesc." This legislacion forbade a

discribucion co sharenolders unless che assecs of che
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corporacion exceeded ics liabilicies co all chird parries
and an acounc accribucable co "scaced capical.” ‘'."hen che
bala.ice sheee cesc was firsc promulgated, ic sough- securicy
for credicors by caking advantage of a popular c-.jcon co
issue corporace scock wich a high "par value.”

Par value vas a concepc cricky ac besc. Many invescors
showed a preference for high par value on che cheory chac ic
somehow reflecced an incrinsic worch for che new issue.
Whae ic in face did was co play inco che hands of che Slew
York legislacion. "Scaced capical”™ was an accouncing encry
equal co chac fraccion of che cocal sum of che monies
received oy che corporace issuer amouncing co che "par
value"™ of che shares. If che corporacion sold che shares
for a price above che “par value" such additional
consideracion was carried on che books as "paid-in surplus”
(referred co as "capical surplus™ in ocher jurisdictions
following essencially Che same legislative scheme).

The board of direccors was free co declare and pay dividends
ouc of assecs accribucable co paid-in surplus, buc chev
could licicly go no further. The nec effect of che balance
sheec surplus cesc was co create a cushion for credicors and
holders of senior securities, Their proceccion was founded
in Che command chac che assecs of che corporacion could noc
bo.ijravn down co che poinc where chey were no longer equal
co cocal liabilicies and scaced capical.

No sooner was chis scacuce in place chan ways were devised
co minimize, if noc mock, ics effectiveness. The Creac
Depression inadvertently helped by disabusing che public of
che nocion chac chere was much co the concepc of "par

value.” Cilc-edged cercificaees wich a par value of S1,000
were used co paper noc a few bachrooms. In che posc-World
War |l expansion of che economy, che public showed a

willingness co purchase low or nominal par scock. The
impact Ol chis appecite creaced a remarkably chin cushion in
che forn of a scaceo capical accounc.

In che 1950°’s "no par" scock gained acccpcance. The New
York legislacion was adjusced so chac che board was given
power co allocace che consideration received for no par
shares becveen scaced capical and paid-in surplus accounts.
Such license pernicced che board co make only a nominal
attribution co scace capital reducing che proceccion
afforded creditors co de minimus dimensions.
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By che else no par scock had cone on che scene. many cricics
were calling tor replacemenc of che balance sheec surplus
cesc wich a more meaningful scacucory scheme. The resui

was Che creacion of che "£amed Surplus Tesc." Illinois vas
one of che firsc Jurisdictions co adope chis approach and
che Model Acc, expanding upon che Illinois scheme, spread

che new cesc. The gisc of che new cesc vas che belief chac
Che board should have an unfeccered discrecion co distribute
assecs co cocmion shareholders only so long as such assecs
were caken from che nec corporace earnings.

Thus che assecs realized frcn che sale of scock vere noc co
be discribuced co shareholders because such a cove vas
correcdy perceived as a partial liquidacior.--a recum of as
opposed co on shareholders' invescmencs. In ics cosc
vigorous tom, che earned surplus cesc would have denied che
board discrecion co pay a dividend unless corporace assecs
exceeded cocal liabilicies co chird parties and a further
sum equal co che cocal consideration for che sale of shares.

If the earned surplus eescs had been aaincained vichout
exceptions ic would have gone far beyond Che balance sheec
surplus cesc in constructing a cushion for credicors and che
holders of senior securities. Instead, che case has been
riudled wich sxcepcions.

Under Seccion 46 of che MBCA, a corporation was pernicced co
make a discribucion of assecs notwithstanding che face chac
Chare were no nee earnings during che accounting period.
Such a discribucion could be charged againsc capical surplus
(funds accribucable co che sale of shares) if che holders of
a majority of che oucscanding shares affirmatively voced for
Che discribucion! or, if che arcicles contained a’provision
empowering che board co make discrloudons chargeable
againsc capical surplus. If chere was an oucscanding class
ot preferred (senior) shares chere could be no discribucion
chargeable co capital surplus without fir3C having paid all
accrued preferential dividends. This limicacisn functioned
co procecc che incerescs of senior securities wnile leaving
credicors helpless co procesc unless che discribucion from
capical surplus chreacened equicable insolvency.

A further excepdon proved useful if che corporacion had
experienced a nec operating loss. Cne mghc susoose chac
such a loss would have co be maoe up in t'ucure vears before
che board could gain che discretion co pay furcher
divtdencs. The Model Acc was more generous. Under Seccion
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70, che board was able co meec chis adversity by simply
passing a resoiucion co apply any pare or all of ics capical
surplus co che reduction cr eliminacion oi che deficit

arising from such a loss. If in che succeeding accounting
period chere were nec profits. dividends ¢' aid be paid ouc
of chis "earned surplus.” There was no requirement chac che

capical surplus accounc ever be rescored co ics original
dimension. A return of capical had been accomplished and
che credicor's cushion reduced for all cimes.

If business reverses were so severe chac operacing losses
reduced assecs belou che cocal of liabilicies plus scaced
capical. che board was wichouc power co pay a dividend
unless, pursuanc co Seccion 69 of che Model Acc. che
shareholders were co concur in che ger.eraclon of a
"reduction surplus.” The essence of chis scheme was a
permanenc reduction in scaced capical. The "surplus" so
generaced would become "capital surplus" end available cor
discribucion as such.

The only limitation was a command chac scaced capital could
noc be reduced co an amounc less chan che aggregace
preferential amounts payable co all shares having
preferential right in che assecs of che corporacion in che
evenc of involuncary liquidation, plus che aggregace par
value of all issued shares having no such prererencial
righcs. When ic is recalled chac par value of such shares
was likely co be nominal ic can be seen chac che incerescs
of credicors were protected by liccle core chan che
insolvency prohiblclon.

If che board was unable co gain che concurrence of che
shareholders (Including che vocing by class of any holders
of senior securities) in che creation of a reduction
surplus, ic was forced co rncer che succeeding accounting
period vich "impaired scaced capical." There vculd be no
further licit dividends uncil future nec eamir.gs increased
che assecs cf cr.e corporacion co che ooinc ac vnich chev
again exceeded cocal liabilicies plus scaced caoical.
Direccors in such circumscances vere likely candidates for
defeat in che nexc election by disappointed shareholders.

The lat2sc seep in relaxing che eamec surplus cast vas che
creacicn of a concepc aptly cameo "r.imbie oiv-.aends." “or
che direccors of a corporacion with impaired scacao caoical
ic cane as manna from heaven. Under sr. oocicnal version of
Seccion 45 cf cr.e Model Acc. if s corporation has nec
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earnings for cvo cotisecucive fiscal years, chen,
nocvichscanding a continued icpairaenc of scaced capical, a
dividend could be declared by che board and charged againsc
Che currenc nec earnings.

While a racionale nay be offered in support of each of chese
excepcions, cheir nej effete upon che earned surplus cesc
has been characterized by critics as che creacion of a vacch
dog vich no bice and liccle bark.

THE RATIO/ASSETS SURPLUS TEST: In the mid-1970's che
Caiiromia .egisiacure joined che bar associacion in che
creacion of a committee co scudy. vich a view covard
revision, che California Corporations Code. Ac chac cine
California lav relied upon che earned surplus cesc burdened
by che possibilities of reduccion surplus and ninble
dividends. There were cvo major cricicisms of che scacus
quo: (I) che existing rescraincs upon dissipation of
corporace assecs afforded insufficient proceccion co
corporace credicors: and (2) che language of che lav oeanc
liccle co accouncancs vho were relied upon co prepare and
audit che books and records.

Afcer substantial debate, che 1977 California Corporations
Code vas framed in a manner designed co ceec boch of chese
problem areas. The earned surplus cesc vas Junked. Also
disregarded vare che concedes of par value, scaced capical
and all manner of capical surplus. In cheir place vas
substituted what is cermea a "racio/assecs surplus cesc."
For che purpose of complying vich chis cesc, che books of
California corporations vere co be kepc in accordance vich
Cenerally Accepted Accounting Frinciples (CAAP).

In 1980 che Alaska Code Revision Commission concluded chac
boch che subscancive scheme and deference co che accounting
profession pioneered in California vere vorchy models for
che nev Alaska Corporations Code. While chis recommendation
vas pending in che Legislature, a final recommended draft of
che Revisea Model 3usir.ess Corporacion Acc vas published.
The official ccmmenc co Seccion 6.40 makes ic clear chac che
framers of chac recommended scacuce agree chac classical
concepts of legal accounting preoicaced upon various cyoes
of '"'surplus" are co be discarded.

Hovever. che Revise.d Model Acc relies uoon an equicable
insolvency cesc rather chan che racio/assecs surplus
scandard pioneered in California. Further, che Revised
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Model Acc would noc require utilization of Generally
Acceoced Accounting Principles, insiscing only upon
"practices and principles chac are reasonable in the
circumstances

In 198*, che Commission considered the posicion of Che
Erasers of the Revised Model Acc ar.c partially concurred in
cheir judgmenc. They rejecced cocal reliance upon an
equ.cabia Insolvency cesc and continued co recocrsend
adoption of che racio/assecs surplus cesc now embodied in
sec. 358. The Cocaission noced chac che racio/assecs
surplus cesc of Section 500 of the California General
Corporacion law has been in effect in chac jurisciccicn
since 1977 and appears quite successful. Noc a single
reported case exists suggescmg that che concepc is
difficult to comprehend or apply. 3y cor.trasc, chere is no
experience wich the cesc suggested by che Revised Model Act.

Finally, the protection of creditors afforded by requiring
che recencion oi five dollars in assecs for every four
dollars in corporace liabilities was judged pare of che
prudent balance sought between che legitimate quesc for
entrepreneurial activity and fiscal responsibility. Under
Che scheme of che ACC, the criteria of sec. 358 are
supplemented by che equitable insolvency cesc embodied in
sec. 360. ar.d the protection of liquidacion preferences for
senior shares concained in sec. 363.

However, sec. 970(5) was amended to remove che general
Insiscence upon che obligatory utilization of Generally

Accepted Accounting Principles. For an elaboracion of che
scandard now ecDooied in cnac seccion, see che specific
official cocaenc, infra. However, noce chi in certain

secclons (e.g., 358(c)), observance of Generally Accepted
Accouncing Principles for specific decerainacions is
required. Actordingly, wich che modifications hereinafter
noced, Alaska has oecome che seccnd scace to adopc che
racio/assets surplus cast.

THE TEST: As wich che balance sheec and earned surplus
cests. the ACC builds upon the basic injunction chac no
distribution (defined by sec. 990(1") as a transfer of cash
or property by a cormoracicp. co its shareholders. wicheuc
consideraf on. by way ot dividend cr che ourchase or
redemption f ics shares) may be undertaken when che result
would produce equitable insolvency. The concenc cf che
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equicable insolvency rescrainc has been alcered in several
pareiculars by ACC sec. 360:

Seicher a corporacion nor any of ics subsidiaries shall
rake any discribucion co che'corporacion's s.-.arenolders
(sec. 990(175) if che corporacion or che subsidiary
aaking she discribucion is, or as a resulc thereof
would be, likely co be unable co ceecs ics liabilicie;
as ehey cacure.

Two signlfloanc changes are incorporaced in chis scacuce.

The "likelihood” elenenc of chis fomula is incer.cad co be
core rescriccive chan che cradicional inquiry. Forcer
Alaska law, AS 10.05.201, askti whecher che corporacion |Is
now. or. giving effecc co che dividend, would be ir.solver.c.
ACC sec. 360 Is core caucious, prohibicir.g discribucions if
che corporacion likely is, or, giving efiece co che
discribucion, likely would be unable co ceec ics liabilicies
as chey uacure.

Subscancively. che inclusion of subsidiaries is a
resericcion of greacer iaporeance. A parenc corporacion and
ics subsidiaries are co be considered as a unlc; che various
corporace shells are disregarded in favor of viewing che
financial poslcion of cocal operaelons of an affiliaced
group. For che definicion of" "subsidiary"” see ACC sec.
990(42). For che differences beeween ACC sec. 360 and ACC
Seccion 501, see che official cocnenc co sec. 360, infra.

Assuaing chac Insolvency wichin Che cleaning of ACC sec. 360
is noc chreacened, sec. 358 escablishes cwo circunscances
under which che board of direccors enjoys discrecion co
declare and pay a discribucion co shareholders.

Discribucions in cash or ocher assecs nay be declared and
paid againsc "reeained earnings” (sec. 353(a)(1l)). Lika
cha earned surplus cesc, chis requlrenenc reflecca a
leglslacive Judgaenc chac roucine discribucions should onlv
be aada iron operacing profics. Cr.like che Model Acc, cha'
ACC concair.s no provision for perniccing nec operacing
losses co be charged off by_wricing down capical surplus.
There is no such concepc. If che corooracion car.noc nake
Chu dividend payr.enc ouc of assecs charged against recamed

earnings, che ACC ecploys a revolucionary aoproach coward
pardal liquidacic'is.
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Under sec. 358(a) (2), a corporacion vhich has no recained
earnings nay make a discribucion if. i=ediacely afeer
giving eifecc co che plan, boch prongs oi a racio/assecs
cesc are nec.

The iirsk r'eauiremenc is chac che assecs of che corporacicn
be ac '.ease equal co ).25 cimes liabilicies. Compliance
vich chis rule guarancees a minmuo cushion co credicors in
chac che corporacion nusc concir.ue co hold five dollars of
assecs for every four dollars of liabilicies.

The second requisice focuses upon currenc liquidicy of che
corooracion. The general rule requires chac a corporacion's
"currenc assecs'* be ac lease equal co "currenc liabilicies.”
3och cerms are defined by Generally Acceoced Accouncing
Principles. Special concern is maniiesc for corporacians
vhich have a recenc hiscory of paying more in inceresc on
cheir deoc chan cheir earnings vould reflecc if inceresc and
faxes vere noc deducced in coopucing nec profics.

Such corporacions ousc comply vich a furcher requirenenc
chac currenc assecs be ac lease 1.25 cimes currenc
Ilabiliciej. This mandace is in addicion co che equicable
Insolvency cesc defined in ACC sec. 360. Ic is a more
scrmgenc guarantee of liquidicy, going beyond che someuhac
ambiguous requirenenc of ncecmg debcs as chey nacure by
requiring chac che dimension of currenc liabilicies be
reckoned and chis figure exceeded by a racio of 1.25:1.

In adopcing che concenc of ACC secs. 353 and 360 che
legisiacure has Incended chac corporace credicors accain a
Oore reliable proceccion chan chac found in prior Alaska lav
vhich folloued che Model Acc. The vircue of ehe new

provisions is cheir ease of appllcadon. Their screngch is
che absence of excepcions.

PROTECTION THE INTEREST OF SENIOR SHARES: In che inicial
passage Oor mis ccnmenc ic vas assercec chac che
discribucion of assecs co holders of vocing scock chreacened
cvo groups—credicors and che holders of "senicr

securicies.” The basic chrusc oi che ehree conceaoorarv
scacucory rescraincs unon discribucions (balance sheec,

earned and racion/assec surolus ccscs) has been che
proceccion oi credicors. This empnasis is nacural, for bv
cefimcion che «credicoris an "oucsider" devoid oi avoice
in managemenc. The ACCalso focuses upon che second sec of
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adversaries, che quasl-oucsiders who have purchased shares
vich eicher a dividend or a liquidacion preference.

Senior shares achieve chis scacus by cenc of a ccncracc
becveen che corporace issuer and che holders or che
securicias. The specific cerm used co idencify chis
arrangesenc is "indencure." While che concenc oi an
Indencure tray reflecc caiior-cade unoerscandings becveen che
pocencial invescors and che corporacion, trosc are comprised
of eicher or boch oi che following elemencs: che holders of
chis class oi scock are "guaranceed" a cividend preference
(usually che dissension of chis dividend pledge is specified;
e.g., che holders of chese shares shall be paid an annual
dividend of S4.30 per share); in she evenc of ccrporace
dissolucion che hoLders are guarar.ceea a preferenciai claim
co assecs vhich exceed che ciairss of ail creoicors (a
liguidacion preference).

While ic varies wich che concenc of parcicular indencures.
ic is common chac holders of senior securicias do noc have a
voice in che eleccion of direccors. This conrcon srrangecsenc
seC3 che scage for conduce by che board vhich. while
responding co che needs and incerescs oi che holders of che
vocing shares, nay prejudice eicher che will or abilicy of
Che corporacion co keep faich vich che indencure. The nose
common harm is chac dividends are paid co che holders of
common (or "Junior") shares in such generous measure as co
prejudice che abilicy of che corporacion co meec ics
dividend obligacions co che senior shares in subsequenc
accounting periods.

In Model Acc Jurisdiccions, Seccion 46 makes ic relacively
easy for che board co pay a dividend on senior shares which
muse be charged againsc capical surplus. To pay such a
dividend co holders of common scock che board had co have
shareholder auchorizacion (vich senior shares being
privileged co voce as a "class" and chere being r.o operacive
consenc unless chac class voced affirmacively) or ar.
enabling provision in che arcicles of incorporacion. To
invade such surplus co meec indencure obligacicr.s. che board
could proceed on ics own cocion vich che only scacucory
injunccicn being chac specific nocice muse be given co che
shareholders chac chis "Jivideno" vas in face a tecum of
capical (a parcial liquidacion).

Seccion 46(c) of che Model Acc declares chac dividends
chargeable co capical surplus may never be paid uncil ill
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"euauiacive dividends accrued co all preferred cr special®
classes of shares encicled co preferential dividends shall
have been fully paid." Finally Seccicr. -o(d) prshibics any
discribucion charred againsc caoical surolus if che effect
wouid be co reduce renaming assecs of che corporacion belcv
che aggregace preferencial anounc payacle in che evenc of
involuncary liquidacion co ehe holders of shares having
preferencial righcs co che assecs of che corporacion in such
an eventuality.

These proceccior.s of che Model Acc, which were reflecced in
Che concenc of forcer AS '0.05.217 and .2:0. have been
strengthened by ACC secs. 363 anc 365.

ACC sec. 365 restricts che board's authority under sec. 353
so chac chere can be no discribucion ca junior shares unless
che anounc of recained eamir.gs of che corporacion
immediately prior thereto equals or exceeds che anounc of
che proposed discribucion plus che aggregace anouncs of
cumulative dividends in arrears cn all shares having a
dividend preference. The nec effecc of ACC sec. 365 is co
foreclose che use of partial liquidations under 353.

The liquidacion preference cl senior shares is guarded by
ACC sec. 363. 3y ics cams neicher a corporacion nor any of
itd subsidiaries cay cake any discribucion co any junior
shares if, after giving effecc co che proposed discribucion,
che excess oi corporace assecs over liabilicies would be
less chan che liquidacion over che class or series co which
che discribucion is sade.

CHANGE FORMER ALASKA LAW: Prior t, che enactment of che
ACC, Aiasxa useo a aic-:550's version of che Model Acc.
Former AS 50.05.201 imposed an equicable insolvency
injunction for discribucions of dividends while foraer AS
10.05.052 and .309 imoosed chis liaicacion upon redempcion
or repurchase of shares. The cesc iapcsed was che classical
"inability of che corporacion cc pay its ce'ocs as chcv
became due in che regular course of business.”

Foraer AS 50.05.369 che board vas permitted co eliainaca an
operacing deficit by simply writing down or "reducing"
capital surplus. Any suosequenc nec profits were chen free
co be distributed as earned surplus nocvirhscar.cing che

historical deficit. Such a provision reflecced che concenc
cf Model Acc Seccion 70.
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The possibility thac dividends night be distributed by a
corporation which has no earned surplus is provided by
Seccion 16 of che Model Acc. Ic was carried ir.co comer
Alaska law and expanded by che certs of comer AS 10.05.207.
Unlike che Model Acc. which permitted such discribucions
only if they could be charged againsc capical surplus,
foraer .207 peraicced discribucions co be chargeo againsc
scaced capical or capical surplus. Ic would appear chac the
genesis of chis extraordinary provision was Oregon's Seccion
57.221.

As is che case under che Model Acc. under corner Alaska law
if the discribucion accribucable co capical acccuncs was co
be made co holders of voting shares, che board had co obcain
che affirmative voce of shareholders or act pursuant co an
enabling provision of che articles. If recourse had co be
made co shareholder approval. Alaska differed from che Model
Act’s requiremenc of a simple majority by deaanaing che
auchorizacion of ac lease cwo-cturdo of che oucscanding
shares of each class whether or noc encicled co voce by che
provisions of che articles. This lasc provision reflecced
concern for che holders of senior shares who normally do noc
have vocing righcs.

Foraer Alaska law did noc have a nimble dividends provision
such as chac suggested by alcernacive Seccion -5(a) of che
Model Acc.

As noted," proceccion for che holders of senior shares was
p-jvided by foraer AS 10.05.207 and .210 which had adopted
cne concenc of Section 46. There could be no discribucions
chargeable co capical accounts unless all cunulacive
dividends accrued on all preferred shares had been fully
paid (.207(3)). No such discribucion was licic if cha
effecc was co reduce che remaining nec assecs of che
corporacion below che aggregace liquidacion preference of
any senior shares (.207(4)).

If che invasion of che capical accouncs was for che purmose
of honoring che corporation's indencure obligacion co pay a
dividend on preferred shares, foraer 210 peraicced che
board co cake such accion wichouc shareholder approval or
affimacive provisions of che arcicles. In such cases chere
was a mandatory requiremenc chac che holders of che senior
shares receive a specific nocice co che effecc chac che
dividend represencs i recurs of capical by way of partial
liquidacion.
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Official Ccnaenc co ACC Section '0.06.353.
DISTRIBUTIONS! CONDITIONS.

SCOPE: ACC sec. 358 specifies che financial condicions
e«-emen muse obcair. before a corporacion nay rake a licic
discribucion (defined in ACC sec. 990(17)) co ics
shareholders. Assuoing chac a corporacion is equicablv
solvenc under sec. 360. and subjecc co sacs. 363 and 365,
sec. 358(1) peraics discribucion co be cade co che excenc of
recained earnings (defined in ACC sec. 990(33)).

If a corporacion has insufficient recained earnings co cake
a prooosed discribucion, a discribucion in parcial
liqguidacion is auchoriced as peraicced by sec. 353(a)(2). A
discribucion in parcial licuidacicn is licic if, imediacely
after giving effecc co che plan cf discribucion. boch
criceria of che racio/assecs surplus cesc are nec. The
firsc prong, sec. 358(a)(2)(A), acceopcs co guarancee chac
afcer che discribucion chere will remain vichin che
possession of che corporacion "real" assecs vhich exceed all
liabilicies co nonshareholders by a racion of 1.25 co 1.

To insure che soundness of chis calculadon che ACC
specifics "assecs" vhich nay noc be included because of
cheir ephemeral qualicy or nonsuscepcibilicy co being
realised in cash. Ic is ioporcanc co noce chac under sec.
358 ehe "paid-in capical™ account (defined in ACC sec.
990(27)) is counted neither as an assec nor a liabilicy.

The second restraining criceria icposed by che ACC is sec.
358(a)(2)(B) vhich focuses upon che currer.c liquidicy of che
corporacion. The nora escablished is chac, afcer giving
effecc co che discribucion (cypically made in che most
common of currenc assecs, cash), che currenc assecs of che
corporacion muse be ac lease equal co currenc liabilicies.
Currenc assecs and currenc liabilities co che excenc they
are noc regulated by sec. 358(b)(2)(C), are co be defined
according co Generally Accepced Accounting Principles (see
ACC sec. 970(5)).

If che earnings of a corporacion (before taxes and before
inceresc expenses) for che cvo preceding fiscal years vas
less chan che cose of debc service during chac period che
encicy muse pass a more scringenc racio vhereby currenc
assecs muse exceed currenc liabilicies 1.25 Co 1.
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Sec. 358(b)(2)(C) specifies che accounting treatment co be
applied in certain transactions. In chbe ecnpucation of
corporace assecs, profits realized from an exc.hange of
assecs are noc co be included unless currently realizable in
cash. Hovever, "currenc assecs" zay be augmented by net
amounts vhi'.h ch” boaro reasonably exoects co be realized
during che 32-month period used in calculating current
liabilities from existing contractual relationships. If
Chis accouncing is used, chen coses aneicipacea over chac
same period vich respecc co chose contracts muse be included
as "currenc liabilicies.”

In che evenc che corporacion elects to make a discribucion
of property co sharenolders. che value oi chat distribution
is decemr.ed according co che value ac vhich the property
is carried ir. currenc corporace financial scacemencs, as
governed by Ceneraiiy Accepced Accouncir.g Principles.

CHANGE lit PORhZr. AiASKA LAK: ACC sec. 333 supplanes cbe
earned surplus cesc or comer AS '0.05.207(1) (paynenc of
dividends)'and .012 (repurchase of shares), ‘./icb’che
addicions and deletions hereafter noced. ic is premsed upon
che .amended version of Seccion 500 of che ACC.

ACC sec. 358(a)(2)(A)ls mandace co exclude ". . . evidence
oi debcs owing from direccors or officers or secured by cbe
corporation's own shares . . ." is unicue co Alaska lav.

Under che ACC loans co a defined class of corporace insiders
are creaced as. discribucions. See ACC sec. 435 and official
conmenc.

A significant delecion from che language of CCL Seccicn 500
involves a concession co ucilicy companies.

Finally, ic should be noced chac ACC sec. 990(33) defines
"recained earnings." a cerm vhich is noc defined in cbe
which leaves ics meaning co Generally Accepcec Accouncir.e
Principles. The sec. 990(33) definition is derived frza’
Seccion 2 of che MBCA and former AS 10.05.325. Teleced frcn
Chese oarenc definitions vas language which permitted a
corporacion co "eliminate” a deficit againsc che earned
surplus account.

The r.ev definition makes clear chac losses muse be taken
ir.co accounc in a calculation of recair.ea eamines and
cannoc be ignored. A definition vas adooced so chac
corporations aesiring to avoid accounting expenses couid
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Official Ccmmenc :0 ACC Seccion '0.06.353.
d:3ts:3ut:c:IS! ccirorricss.

SCOPS: ACC sec. 358 SDecifies che financial condieions
union muse obcair. before a corporacion say sake a licic
discribucion (defined in ACC sec. 990(17)) co ics
shareholders. Assuming chac a corporacion is equicablv
solvenc under sec. 360, and subjecc co secs. 363 and 365,
sec. 358(1) penaics discribucion co be cade co che excenc of
recained earnings (defined in ACC sec. 990(33)).

If a corporacion has insufficienc recained earnings co cake
a prooosea discribucion, a discribucion m parcial
liguidacion is auchorcced as peraicced by sec. 353(a)(2). A
discribucion in parcial licuidacicn is licic if, isccediacely
afcer giving effecc co che plan of discribucion. boch
criceria of che racio/assecs surplus cesc are mec. The
firsc prong, sec. 358(a)(2)(A), accempcs co guarancee chac
afcer che discribucion chere will remain vichin che
possession of che corporacion "real" assecs uhich exceed all
liabilicies co nonshareholdors by a racion of 1.25 Co 1.

To Insure che soundness of chis calculacion che ACC
specifies "assecs" uhich nay noc be included because of
cheir ephemeral qualicy or nonsuscepcibilicy co being
realized in cash. Ic is imporcanc co noce chac under sec.
358 che "paid-in capical" accounc (defined in ACC sec.
990(27)) is couneed neicher as an assec nor a liabilicy.

The second rescraining criceria imposed by che ACC is sec.
358(a)(2)(B) uhich focuses upon che currenc liquidicy of che
corporacion. The norm escablished is chac. afcer giving
effecc co che discribucion (cypically made in che mosc
comon of currenc assecs, cash), che currenc assecs of che
corporacion muse be ac lease equal co currenc liabilicies.
Currenc assecs and currenc liabilicies co che excenc ehey
are noc regulaced by sec. 358(b)(2)(C), are co be defined
according co Generally Accepced Accouncing Principles (see
ACC sec. 970(5)).

If che earnings of a corporacion (before caxes and before
inceresc expenses) for che cvo preceding fiscal years vas
less chan che cose of debe service during chac period che
encicy muse pass a more scringenc racio uhereby currenc
assecs muse exceed currenc liabilicies 1.25 Co I.
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ascertain che general meaning or chis accounting ccm vhich
is or such crucial importance co sec. 353.

Official Cccsenc co ACC Section '0.06.360.

PROHI3I7E3 DISTRIBUTION: INABILITY TO MEET MATURING DE3TS
AND LIABILITIES

SCOPE: The "equicable insolvency" cesc was hiscorically
rirsc restriccion placed on a corporacion’s righc co nake
discribucions: codav, che abilicy of a corporacion co neec
ics liabilicies as chey become oue remains che inicial check
upon ar.y plan of discribucion.

che

CHANCE IN FORMER ALASKA LAW: ACC sec. 360

replaces
a3 i0.05.idi: ic is oasea on CCL Seccion 501. The
"equicable insolvency" cesc creaced by sec. 360 differs fron
prior Alaska law in several particulars. Prior law

prohibiced discribucions co a corporacion which was

insoivenc or would be rendered insolvene by che making of
che discribucion. The new cesc errs on che side of caucion
by prohibiting a discribucion chac would be likelv co
che corporacion unable co neec ics liabilicies as chey
nacure.

leave

Sec. 360 in conbinacion wich sec. 970(5) requires chac Che
decerninacion or che issue of solvency cake inco account
both’che corporacion's and eicher ics subsidiary's or
parenc's solvency: che entire corporace family's financial
healch is co be evaluaced, noc nerely chac of che mosc sound
member.

ACC sec. 360 differs fron CCL Seccion 501 in chac ic omics
language which creaced an exception for liabilicies "whose
payment is otherwise provided for"; che deletion of chis
language reflects a concern a'oouc ics ambiguity and
potential for abuse.

Official Cocaenc to ACC Seccion 0.06.363.

PROHI3ITS3 DISTRIBUTION OF JUNIOR SHARES: LIQUIDATION
PREFERENCE.

SCOPE: ACC sec. 363 gives limited proceccion co liquidation
prererences of senior shares by forbidding any corporace
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discribucion which would dissipate corporace assecs co such
an excenc chac che remaining "real" assecs did r.oc ecual or
exceed che sun of "real" liabilicies and che accunc cc che
liqguidacion preference of all shares having a preference cn
liguidacion over che class or series co which che
discribucion relied upon a posicive figure in che "recained
earnings" accounc (sec. 358(a)(l)), or was a parcial
liqguidacion as peraicced under sec. 353(a)(2).

CHANGE IN FORMER ALASKA U J: ACC sec. 363 is caken fron CCL
Seccion 502. Ic replaces corner AS 10.05.207(4). Alchough
sec. 363 uses che sace basic formula as prior law co procecc
dividend preferences, ic screngchens che cperacive effecc oi
chac formula by excluding "paper assecs" ahd discanc and
uncercair. liabilicies from che calculus. Noce cr.ac che
creacnenc of evidences of debcs owing iron diracccrs and
officers is creaced as a "paper assec" in chis seccicr. as in
sec. 358. This is a variacion fron GCL Seccion 502
accocolished for reasons scaced in che cocaenc co ACC
Seccion 358.

Seccion 363 does noc procecc liquidacion preferences when a
discribucion is cade co eicher shares of che sace class or
series or co a class wich superior preferences upon
liquidacion. Thus, a repurchase of shares wich che sace
liquidacion.preference is peraicced under sec. 363 and cay
be harmful co Che liquidacion righcs of che remaining shares
in chac class. Alerc drafcsnar.ship as peraicced under secs.
210 and 375 may be used co prevenc any inequicy which could’

ochervise occur under che scacucory proceccions provided in
sec. 363.

Official Cocnenc co ACC Seccion 10.06.365.

PROHIBITED DISTRIBUTION TO JUNIOR SHARES; RATIO OF RETAINED
EARNINGS.

SCOPE: As a further linicacion upon che power of a
corporacicn co aake a discribucion under ACC sec. 358, sec.
365 inposes rescriccions designed co procecc shares wich a
dividend preference. Discribucicns co junior shares aay noc
be aade exceoc fron recained earnings (as cpposeo co a
peraicced parcial liquidacion) and cr.en only if che anounc
of recained earnings imediaccly prior ca che proposed
discribucion equals or exceeds che anounc of chac orcposed
discribucion plus ehe aggregace anounc oi che cuaulaeive
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dividends in arrears on all shares having a dividend
preference over cr.e class or series co vhich cr.e
discribucion is co be cade.

CHANGE IN FORMER ALASKA LAV'; acc sec. 365 adoocs che
ianguaee o: uuL oeccion jvi and supolar.cs forcer

AS 10.35.207(3). The new orovision'gives a corporacion
greacer flexibilicy chan prior lav since ic merely requires
chac a porcion of che recameo earnings accounc be reserved
co legicicaca a discribucion co junior snares. Prior Alaska
law required chac such dividend oreferer.ces be paid before
any discribucion co junior shares.

Official Ccmenc co ACC Seccicr. 13.06.2i3.

EXCEPTION EOR PURCHASE CR REDEMPTION OF SHARES OF DECEASED
SHAREHOLDER.

SCOPE: Ic is ofcen desirable in scalier corporacion3 co
provide for che deach of a sharenolder wich a plan
penaiccir.g che corporacion co purchase or redeen ehe shares
of che deceased: such a plan prevencs che pocencially
croublesoce problems oi having che deceased's heirs
Narclclpacmg in che business. A coccon cechod used in
deploying such plans is for che corporacion co purchase
insurance on che shareholder's life, naomg che corporacion

as che beneficiary. The insurance proceeds are co be used
for che purchase or redecpcion.

Sec. 368 ancicipaces che problem of a corporacion uhich
receives insurance proceeds under such a plan buc is in such
poor financial condicion chac ic cannoc liciely purchase or
redeem che deceased's shares under secs. 358-365. The
scacuce scrikes a balance beeveen che proceccicr. of
credicors and senior shares and che execucion of che share
acquisicion plan by permiccing che amounc of che proceeds
from che policy in excess of che cocal amounc of che
premiums paid by che corporacion co be freely used co
purchase or redeem che deceased's shares. Any purcr.ase or

redempcicn in excess of chis amounc muse be licic under
secs. 353-365.

CHANGE IN FORMER ALASKA LA'J: ACC sec. 363 is new co Alaska
Law; ic is caxen veroacim rrcm CCL Seccion 503.!.
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Official Commenc co ACC Seccion 10.06.370.
INAPPLICABILITY TO REC'JLATED INVESTMENT COMPANY.

SCOPE: In order co avoid any conflice vich federal lav an
excepcion co che provisions of ACC sec. 353 is cade for
corporacions defined as reguiaced invescmer.c companies under
che Uniced Scaces Incemal Revenue Coue.

CHANCE IN FORMER ALASKA LAW: ACC sec. 370 is nev co Alaska
law; xc is oeriveo crom CuL Seccion 504.

Official Cocnenc co ACC Seccion '0.06. 373.
SHARE DIVIDENDS: RESTRICTIONS.

SCOPE: Share dividends do noc represenc an immediace chreac
co cne securicy of credicors since chey conscience a furcher
division of shareholder incerescs in che encicy. If a share
dividend is declared and paid wich respecc co a class or
series which has a "fixed dividend"” obligacion chere is
pocencial harm co credicors in che enhanced number of shares
assercing chis claim. However, credico-s are proceceed bv
ACC sec. 358's racio/assecs surplus ca.c which, irrespeccive
or che cerms of any share indencure, disciplines che
circumscances under which a discribucion may be made.

The chruse of ACC sec. 373 is noc wich respecc co che
proceccion of credicors buc racher wich che incegricy of
share classificacion. If che board of direccors were
compecenc co declare and pay co che holders of cocoon shares
a dividend comprised of shares of a preferred class, che
opporcunicies for undermining che posicion of chose who
parced wich valuable consideracion for che preferred shares
would unfold in unfair discribucions of che senior 3hares co
cotrmon. In adaicion. dilucion of che original senior
shareholders oercencage holdings of che senior shares wich
new shares held by holders of common mighc charge che "class
voce" of che preferred class in circumscances ur.ere such a
class would be enfranchised, such as amendmencs co che
arcicles and organic changes. To obviace chese dangers. ACC
sec. 373 ereccd a prohibicion agair.sc a dividend payable in
shares of a class co holders of shares of anocher class.

The comcand is no: absoluce and if che arcicles so provide
or chere is an affirmacive voce or wriccen consenc of che
holders of che class of shares in which che dividend is co
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be paid in advance of che discribucion such an arranrecenc
Is licic.

CHANGE IN' FORMER ALASKA LAW: ACC ec. 373 is a reenaccnenc
vicnouc cnange ot comer As 10.05.104(f) and is predicaced
upon Seccion 45(e) of che MBCA

Official Cocnenc co ACC Seccion !0.06.375.

ADDITIONAL RESTRICTIONS IN ARTICLES, 3VLANS, INDENTURES CR
AGREEMENTS.

SCOPE: ACC sec. 375 cakes ic e.vu.icic cr.ac che provisions
oc che ACC on che declaracion of dividends and purchase or
redenpcion of shares do noc "occupy che field" and chereby
prevenc furcher regulation of chose issues by che arcicles,
bylaws, indencures or agreemencs.

CHANGE IN' FORMER ALASKA LAN: This section does r.oc change
prior AxasKa iaw; ic cereiy cakes che law explicic.

Official Cocnenc co ACC Section ’0.06.3*3.

LIABILITY OF SHAREHOLDERS RECEIVING PRCKI3ITED
DISTRIBUTIONS: SUIT ACAINST SHAREHOLDERS.

SCOPE: ACC sec. 378 provides a nonexclusive remedy againsc
snareholders who have received any discribucion wich
knowledge of faces indicacir.g che icprocriecy thereof. The
remedy runs co rhe corporacion and nay :e asserted co che
use of che corooration by any credicor for a vielacion of
secs. 358 or 360 provided chac che creditor's clain had
arisen prior co che cine oi che discribution of uhich
compiainc is oade and cc uhich he did not consenc.

Under sec. 378(b)(2) holders of senior 3hares nay cotmer.ce
che accion for violation of secs. 363 cr 365 provided chac
the senior shares were held ac the cine of the discribucion
of which compiainc is naae and to which he did r.oc consenc.
Note chat the provisions of sec. 435 relating to derivative

suits have beer, exenotec for anv action oonnencad under sec.
373.

The liability created bv sec. 378 is r.cc strict In che sense
thac cr.e shareholder nusc have had knowledge of facts
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indicacing che inproprtecv of che discribucion. Cases such
as Williams. Recr. v. Boise. 33 N.J.So. 364 (Ch. 1S84),
uhich inposeo strict iiaoility are chus rejected ir. framing
che concenc of sec. 378. Likewise rejected are che old
"crust fund" cases such as chose reviewed ir. (.'cod v.

Nacicr.al Cicv Bank, 24 F.2d 66+ (2d Cir. 1S23). .-.owever.
cne scancara creaced by sec. 378 is noc chac of a "uhice
hearc and empty head." A shareholder is liable wichir. che

Oeaning of sec. 378 if a reasonaole person in like
circumscances exhibiting reasor.aole effort would have
recognized an indication of impropriety in che discribucion.

Note chac ACC sec. 378(a) creates liabilicy, wur.cer
designated circumstances, for cne amount of an ’improper"
discribucion. In adopcir.g chis language cr.e Uzislacure
intends co approve che holding in Crav v. Sutherland. 124
Cal.App.2d 280, 263 ?.2d 754 (1954), c.-ac a oiscnoucion is
improper noc only in che circumstances cf a violation of che
acc’s "financials" buc also when it violates any other
provision of che general corporation law. For example, if
che discribucion was declarea under irregular circumstances
by che direccors ic uould be "improper" nocuichsranding the
absence of offense co sec. 358. In such circumstances che
.suit in che name of che corporation could be brought by
eicher a contemporaneous ano nor.consencir.g sharenolder'cr a
creditor.

to reduce,duplicacive litigation, sec. 373(c) provides chac
any snareholder sued may implead all ocher shareholders as
liable under che seccion and cccpel concribucior. from such
shareholders eicher in che presenc or an independenc accicn.

CHANGE IN FORMER ALASKA LAV): ACC sec. 378 is new co Alaska
lau. CCL Seccion jvo provides che basis for its currenc
form and concenc. Ic supplements the provisions of ACC sec.
430(b) which is a reenactment of former AS 10.35.225 which
allowed direccors sued for illicit discribucions to seek
concribucions from sharenolders who knowingly accepced them.

Official Comment co ACC Section 10.06.330.
IDENTIFICATION OF DI3TRI3UTICN IN NOTICE TO SHAREHOLDERS.

SCOPE. In order co sec che stage far recovery cf illicit
ciscnbucion under ACC sec. 373 and co inform sr.arer.oicers
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be paid in advance of ehe discribucion such an arrangerenc
is licic.

CHANGE IN FORMER ALASKA IAW. ACC sec. 373 is a reenaccnenc

vicr.ouc cnangs or comer ao 10.05.304(35 and is predicaced
upon Seccion 45(e) of che MBCA

Official Cocaenc co ACC Seccion 1..Q6.375.

ADDITIONAL RESTRICTIONS IN ARTICLES, 3YLANS, INDENTURES CR
AGREEMENTS.

SCOPE: ACC sec. 375 cakes Ic explicit rr.ac che orovisicr.s
ot cne ACC on che declaracion of divider.cs and purchase or
redenpcion oi shares co noc "occupy che field"” snc chereoy
prevenc iurcher regulacion of chose issues by che arteries,
bylaws, indencures or agrcenencs.

CHANGE IN FORMER ALASKA LAV7: This section dots r.oc change
prior Atasica raw; ic nereiv cakes che law explicic.

Official Cocnent co ACC Section '0.06.3*?.

LIABILITY OF SHAREHOLDERS RECEIVING PRCHI3ITED
DISTRIBUTIONS: SUIT ACAINST SHAREHOLDERS.

SCOPE: ACC sec. 378 provides a nonexclusive recedy againsc
shareholders who have received any discribucion wich
knowledge of faces indicacir.g che' icprrrriecy thereof. The
remedy runs co che corporacion and cay :e asserted co che
use of che corporacion by any creditor for a violacion of
secs. 358 or 360 provided chac che creditor’s clain had
arisen prior co che cice of che discribucion of uhich
compiainc is cade and co which he did r.oc consenc.

Under sec. 378 (b)(2) holders of senior shares cay cocner.ce
che accion for violacion oi secs. 363 cr 365 provided chac
che senior shares were held ac che cine of the discribucion
of which complaint is aaoe and co which he die r.oc consent.
Noce chac che provisions oi sec. 435 relating ca derivative

suits have beer, execmcec far anv accicr. ocmencad under sec.
373.

The liability creaced by sec. 378 is r.cc strict in the sens*
chac cr.e sharenolder muse have had knowledge of faces
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when a dividend represencs a parcial liquidacion of che
corporacion as opposed co a pro raca discribucion of
corporace prorics, ACC sec. 330 requires cr.ac nanaeecienc
idenciry che source and accouncir.g creacrenc oi a dividend

charged againsc any source ocher chan che recained eamicgs
accounc.

CHANGE IN FORMER ALASKA LAW. ACC sec. 330 is caken cron GCL
Seccion aO/. ic repxaces corner AS 10.05.307(5) which
required idencificacion of discribucions in parcial
liqguidacion of che corporacion as "parcial I'iquidacions.”

Official Cor—enc co ACC Seccion '3.06.333.

INAPPLICABILITY TO- WINDING UP AVD INVOLUNTARY OR VOLUNTARY
DISSOLUTION.

SCOPS: The provision of Arcicle 9 for che winding up of
corporace affairs and che involuncary or voluncary
dissolucion of che corporacion are plenary in cheir
coverage; no addicional law is required ca procecc che
inceresc of credicors and che holders of senior shares.
Thus, che provisions of secs. 358-365 are nade inapplicable
co such procedures by Ci..s seccion.

In order chac chere is noc cicc during whichneicher che
provisions of Arcicle 4 nor che provisions of Arcicle 9 are
operacive. ic is che 1- " of che iegisl..cure in enacring
Chis provision chac ch> tanpcion fron secs. 353-365 which
is creaced does noc cai:t effecc uncil eicher a cercificaca
of eleccion of voluncary dissolucion is delivered co che
cocaissioner in accordance wich ACC sec. 608(c), che
issuance of a cercificace of involuncary dissolucion bv che
connissioner under sec. 630(c) or a decree of involuncarv
dissolucion rendered by a superior courc under ACC sec. 633.
Any scav of a cercificace of involuncary cissolucicn or a
decree or involuncary dissolucicn snail’also scay che
exeopcion froc; Arcicle 4 creaced by sec. 333.

CHANGE IN "OHM"™?. ALASKA LAW: ACC sec. 383iscaken frco GCL,
seccion aua wTcn no cr.ange whacsoever.

Official Ccrc.er.c co aCC Seccion ’v.06.335.

REDEMPTION OF SHARES AT THE OPTION CF CORPORATION: MANNER.



SCOPE: ACC sec. 335 creates a seaeueorv rrrceaure for
reaecr .cr.. The nocice provisicr.s cf suoseccicn (b) sre
subjecc co codification by che arcicles of incorporation.

CHANGE IN FORMER ALASKA LAW: Pricr Alaska law provided r.o
sracurori.;- aoaroveo oroceoure for che rececaricn of shares.
ACC sec. 335 is jenved free CCL section 539 wica cr.e
delecion of language in subseccicr. (c) which would have,
nonsensically, required a corporacicn co send a r.ocice co
icself if ic did noc have che sharer.older's address.

Official Cr=re:;;r co ACC Feeder. 'P.li.j;?.

acquisition cr corporation’s cvn sharesl 2e:ssuancz or

SCOPE: ACC sec. 333 specifies che creacnenc co ce given
rereeces or repurchased shares. They revere co che scacus
of auchorized buc unissued shares unless che arcicles of
incorporacion prohibic reissuance. If relssuance is
proni‘oicec. che arcicle scacmg cr.e nunber of auchorized
shares cusc be acended co reilecc che lowered r.ucber. Such
an aoenccenc of che arcicles oust be filed wich che
ccmissioner. Shareholder approval of che reqi.red
amenocenc is noc necessary.

While sec." 338 abolished che anciquaeed accouncir.3 concepc
of "creasury shares", nothing in chis seccion is intended co
prejudice che presenc or concir.genc concracc righcs which
pre-ACC corporations nay have creaced in reacquired shares
described as "creasury shares".

CHANGE IN FORMER ALASKA LAW: ACC sec. 338 is Caken fron CCL

Seccion 5:j. Ic concinues prior Alaska law (forcer
As 10.05.312-345) In requiring a filing wich che
corralssicr.er of an anenccenc ro che articles. Ic deDarcs

frcn and simplifies prior law by che elinir.acicr. of che
concepc of "creasury shares.”

Cfflclal Corraenc to ACC Seccion 10.06.390.

CAPITALIZATION OF RETAINED EARNINGS.

SCOPE: This seccion peraics che beard of directors co oass
a resolution which cransfers accuncs properly allotted ro

rhe recained earnings account ir.co che paid-in acrounc. The
effect of such a transfer would be ca licit ehe aaillcy of
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ehe board in Che future co make discribucions under secs.
358-365.

CHANGE FORMER ALASKA LAW: ACC sec. 390 concirxes che
poilJicy or prior iaw wnTcH peraicced direccors co increase
eicher che scaced czpieai (foraer AS )0.35.'08) or che
capicai surplus (foraer AS 10.05.360) acccuncs by charging
che earned surplus accounc. There is no corresponding
scacuce in che GCL financials.

Ic is here noced chac che accouncing previsions of foraer
lau required chac an amounc equal co che cocal par vaiue of
shares discribuceo as dividends he crar.sferred co che scaced
capical accounc frca a surplus accounc ;A5 *0.05.2Q4(4)(A)).
Mo such accouncing creacr.enc is requirec under che ACC since
cue use of par value has been eliainacec. Thus, che
capicalinacion of earnings traditionally represenced by che
issuance of a share dividend is never required by che new
lau. Sec. 390 pernics che eoncir.ued use oi chis’cradicicn.

Official Cocaenc to ACC Seccion 10.06.103.
MEETINGS OF SHAREHOLDERS.

SCOPE: ACC sec. 405 inscalls a requirenenc chac che
snareholders of any corporacion organised under cr subjecc
co chis Chapter ausc meec ac lease once annually. I f
managomenc defaults in calling chis neecmg sec. 405
provides summary measures by which any shareholder may apply
co che superior courc for an order convening che annual
meecing. The scacuce also decermlr.es scanding co call
special meecings oi che shareholders.

CHANGE IN FORMER ALASKA LAW: ACC sec. 405 is predicaced
upon Seccicr. ao o: cne Modei Ac: and Seccion 603(d) of che
CCL. Ic replaces former AS 1C.05.138. Far che first cine
in Alaska -an a shareholder is provided wich scanding co
seek a summer; c;urc order to convene an annual meeccni if
such a meecing has noc been held wichin che prior thirteen
mench period. The former declaracion in AS 10.05.138 chac
the failure co hold che annual meecing did noc work a
forceicura or dissolucion of che corporacion has been
emitted m sec. 40S.

ACC sec. 405(c) differs cron che Model Acc in ccnferring che
power co sucnon special meecmgs of che sharehcide-s aeon
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che chairman of che board and che presider.c or che
corporacicn. Forcer AS 13.05. 133 conferred such ocwer uocr.
che presicenc buc did noc reach che chairman of me boars.

Official Comoenc ro ACC Seccion '0.06.103.
CLOSING OF HLAI'ISFFa 300KS AND FIXING KECC33 DATS.

SCOPS: One of che essencial accribuces of corporace scacus
is cr.e free cransferraoiiiry of sr.3re ir.re.escs. Such
ongoing rrar.saccions chreacen havoc vhen ir is necessary cc
decermme che idenciry of sharehold-.-s uno nay be enciclee
co voce in an annual or special ceecmg or co parcicipare m
a discribucion.

Sec. 108 provides chree alcemacives for effecting a
determination as co share membership for chese purposes.
Cnder he firsc aicernacive che board cay sinply close che
scock crausfer books. Such a closure inhibics trading in
che shares and hence che scacucory linicacion on che senod
of cme during uhich che cransfer books nay be clcsed' (70
days). A second aicernacive is fcr che board co sinoly
declare a "record dace" for such deceminacion. Shares
craded afcer chac dace nay be effeccively cransferrad, buc
Che corporacion is under no obligacion co recognice che
cransferee for che purpose for uhich che record dace has
been declared. Here, coo, sec. 103(b) inposes a maximum of
60 days before che accion requiring deceminacion of
shareholders upon che power of che board co close che scock
cransfer books.

Finally, if che board had nelcher closed che transfer bcoks
nor declared a record dace, che defaulc node for cecemininc
che shareholders is co adouc Che dace on which che nocice or
che ceecmg is called or cr.e resoiucion of che board
declaring che discribucion is adopced. Shareholders of
record on chose daces only would be recognised.

CHANGE IN FORMES ALASKA LAW: ACC sec. 108 is predicaced
upon beccion /. 03 or cr.e revised Model Business Corooracior.
Acc wich one modification. In boch subseccions (a)'and (b)
che Model Acc's cen day air.inua period before cr.e accion is
caken has been excenaed co cwency (20) days ir. sec. 108.
Former AS 10.05.111 had ucilired che Model Acc‘» cen dav
period. The change in ACC sec. 408 was adopced ir. order co
further che general use of cwency day r.ocice periods which

Alysag--
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are deemed a more realiscic accocmodacion co physical and
climaccic barriers co comcumcacion in Alaska. Sevency and
sixcy day liaicacions have replaced che fifpy day formula in
former Alaska law respeccmg che closir.z of cransfer becks
or fixing of a record dace. This change brings Alaska lau
inco compliance wich che cerms of che Revised Model Business
Corporacion Acc, Seccion 7.05.

Finally, che ACC follows che Revised Model Acc in making a
shareholder lisc compiled from che closed cransfer books or
by vircue of che record dace effeccive as co any adjoummenc
of che meecing. The phrase in former AS 10.05.144 which
modified chis concepc in che evenc of closure of che scock
cransfer books has been eliminaced.

Official Commerce co ACC Seccion 1Q.06.4'-0.
NOTICE OF SHAREHOLDERS' MEETINGS.

SCOPE: ACC sec. 410 escablishes che minimum ccncenc and che
minimum and maximum cime rescraincs on vriccen or princad
nocice for annual or special ceecir.gs. Such nocice muse be
"delivered” noc less chan cwency (20) nor more chan sixcy
(60) days before che dace of eicher an annual or a special
meecing. In every inscance che nocice muse scace che piace,
day and hour of che meecing. Uich respecc co special
meedngs only, che nocice muse also declare che purposc(s)
for which che shareholders are being convened. Noce chac
Che general provisions of sec. 410 are subjecc co specific
nocice requiremencs of ocher seccions of chis Chapcer.

Assuming chac chere has been compliance wich che cerms of
chis seccion, che risk of delay or nondelivery of che nocice
by che poscal auchoricies is borne by che addressee. An
affidavic which complies wich chis seccion is prima facie
evidence chac such seeps have been caken and nocice chereby
effecced. Such a prima facie shewing may be overcome bv
concrary evidence adduced co che sacisfaccion of che crial
courc.

CHANGE :N FORMS?. ALASKA LAW: ACC sec. 410 is predicaced

upon seccion 7.0: o: c.-.e Revised Model Business Corporacion
Acc, Seccion 605 of che New York Business Corpcracior. Law,
and former AS 10.05. '<<s). Unlike che recccnended concenc of
che RMBCA, sec. 410 secs a cwency (20) day minimum for che
delivery of r.ecice as opposed co che previously scaced cer.
(<01 day minimum. The sixcy (60) day maximum was adopced
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fron che 3M3CA. The provision decailir.g che address co be
useo in connunicacir.g wich shareholders anc che arena facie
evidence of compliance achieved by che officer's affidavit
are caken frcn che 3CL.

Official Cement cu ACC Seccion 1-7.36.fi3.
VOTING LIST: LIABILITY.

SCOPE: ACC sec. 413 counters a pocencial disoosiceon on che
cere cf ir.cunbenc nanaeemenc co keep co icseif che
shareholder lisc shoving che r.anes, addresses and r.unber cf
shares held by each shareholders. The hiacaric3l
ir.ciir.acicn of management r.oc co favor accass co chis
infomacior. is roocad in recognition cr.ac ic is che precise
daca vhich a shareholder ir.canc upon challenging incumbents
would desire co o'ocain in order co calculace strategy.

Sec. 413 oar.daces chac ac lease cwency days prior co each
naecir.g (annual or special) of che shareholders che officer
or agenc having charge of che scock crar.sfar books shall
cake'a lisc or all shareholders er.cieled co voce (sec. 408).
and chac chis lisc shall be kepc open and subjecc :o
Inspeccion by a shareholder ac any cine during usual
business hcurs for a period of cwer.cy days prior co che
neecir.g. The righc of Inspeccion prior co che neecing oay
be exercised by an agenc or accorney of che shareholder.
Once che neecing is convened, che shareholder lisc shall oa
kepc open for inspeccion by shareholders.

Sec. 413(c) iaposes a civil penalcy of S5.000 upon an
officer or agenc having charge of che scock cransfer books
who refuses co prepare, preexhibic and exhibic such alisc
as provided in sec. 413(a). The penalcy shall be oaid co
ehe shareholder or divided between or anong che shareholders
making vriccen request for perfomar.ee of the duties mpcsed
by chis seccion. Noce chac a wriccen reauesc is noc
necessary to invoice che pcvers of inspeccion conferred bv
chis secticn buc is required as a pradicace for gaining che
remedy inposed by sec. 413(c).

CHANGE :;i TORMER ALASKA ''AW. ACC sec. 413 is predicaced
upon tomer Ad iO.dj. !Z7 wr.ich was based cn che ore-1962
version of Seccion 31 cf the Model Acc. The leeislacura has
elected tc retain che explicit rccuiremenc of an exoosicirn
of the snarenoleer lisc for a period prior co che neecing.
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The cen day minimum period of foraer AS 10.0S. 147 has been
suppianced by a cwency (20) dav minimum period in ACC sec.
413.

ACC sec. 413(c) Is based upon Model Acc Seccion 31 and
foraer AS 10.05. 150. There are two changes. Cr.e reflects
che enlargement oi che preexhibiticn oericc iron cen (13) co
cvency (20) day3. The secono change inheres in che
prevision of a S5.000 penalcy as a civil liability for
failure co observe che ducies prescribed by chis seccion in
che face of a written requesc chac this be'done.

In enaccing chis seccion ic is the incencion of the
legislature co granc shareholders an absoluce righc of
inspeccion during che stipulaceo periods. Such right is r.oc

subjecc co che "proper purpose” line of coctton iav
auchoricies.

Official Coxtienc co ACC Seccion 10.C6.i;5.
5008™ OF SHAREHOLDERS.

SCOPE: ACC sec. 415 confroncs cvo problem areas: che
mnimua accendance necessary co convene a ceecir.g of
shareholders and the power of a minority of chac nunber to
destroy che abilicy of che najoricy co cransacc business by
simply’"walking ouc,” chus reducing che number remaining co
less chan a quorum. Sec. 415(a) is highly permissive of
provisions in che articles or bylaws which escablish greater
chan majority quorum requirements. The arcicles. but noc
che bylaws, are competent co reduce che quorum requiremenc
from che presumpcion of an absoluce majoncy co as lictle as
one-chird of che vocing shares buc no further. Sec. 415(a)
establishes che norm chac che voce of a najoricy of a quorum
conscicuce3 che arc of che shareholders.

Sec. 415(b) addresses che "walk ouc.”™ Once a quorum has
been escablished ic is noc possible for a disgrur.cled
ninoricy co defeac che capacity of che najoricy co cransacc
business by sinply walking ouc of che neecing so long as che
voce of chose remaining would be sufficient co consclcuce a
najoricy of a quorum. L'nder chese cerms che walk out of a
sizeable block of shareholders which left chose remaining
divided on an issue could see che majoricy fail muster
che needed affirmative voce.



Senacor 3eccye Fahrenkamp
Page SO
May 7. 7937

CHANGE IN FORMER ALASKA LAV: ACC sec. 415(a) is predicated
upon .-.ocei NCZ seccion and former AS 10.05. 153. Sec.
415(b) is predicated upon Section 502(b) cr the CCL. Sec.
415(a) reflects no change in prior Alaska lawi Sec. 415(b)
is new and unprecedented.

Official Cocmenc to ACC Succior. 10.06.418.
PROXIES.

SCOPE: ACC sec. 418 permits a shareholder to create a legal
power in a nominee co voce his or her shares. The life cr a
revocable proxy is liaiced by che statute co eleven months,
a provision deliberately designed to preclude its being case
ac two successive annual meetings. Sec. -.18 follows che
coctaon law and earlier statutory development in treating a

revocable proxy as destructible ac che will of che proxy
giver. The scacuce now regulates the circumscances or aces
which will "revoke" che proxy, thus disabling management

fron recognizing the power of che nominee co cast che voces
represenced by che shares.

For che first cine Alaska law concains explicit provisions
defining che circumstances under which a proxy cay be cade
irrevocable. These provisions are intended to be exclusive
and co bar che application of any common law precedent which
in circumscances ocher chan chose defined in sec. 418(e)
would recognize a proxy as being coupled wich an interest.

Finally, sec. 418(f) oocs for che righcs of an inr.ocenc
transferee who has acquired che shares wichouc knowledge cr,
as a reasonable person, has no reason co know chac such
cransfer is in violacion of an "irrevocable proxy." The
proxy holder can gain proceccion from chis rule by causing
che fact of che proxy and ics irrevocability cc be
physically noted on che certificate(s) representing such
shares.

CHANGE IN FORMER ALASKA LAW: ACC sec. 418 is caken fron CCL
Seccion i'0Ob wicn a cocitication to eliminate Section
705(e)(3) (on che righcs of creditors), sec. 413 replaces
former AS 10.05.159 and .768 which had been based on section
33 of che Model Acc. In framing che ACC che provisions cf
che California code were preferred because of che explicit
creacmenc of che quescion of "revocation"” and the
circumscances under which a proxy mighc be made
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"irrevocable" by agreement or che shareholder and specified
proxy holders. These provisions are ur.prececenced in former
Alaska law which limiced :he life of a croxy co eleven
monchs and. subsequenc co a 1972 amendmenc. appears co have
made che concept of an irrevocable proxy impossible. This
prohibition was felc co be ac variance with lezicimace
commercial r.eeos. The dangers which are ir...erenc in che
unrestricted recognicion of irrevocable proxies (divorcing
vocing righcs from cne ocher beneficial incidents of share
ownersnip) have been avoided by subjecting che praccice co
exclusive scacucory regulation.

Official Cormenc co ACC Seccion ’0.06.420.

VOTING OF SHARES.

SCOPE: ACC sec. 420 escabiishes a cumulacive vocir.g scheme
designed co enhance che opportunity for minority share
incerescs co obcaln board'representation as che presumpcive
norm. Such a cumulacive vocing schece may be eliminated in
che articles of incorporacion but. as a safeguard to
minority interescs, such a provision of the articles may noc
be introduced by an amendmenc if che number of voces case
againsc che amendmenc uould have been sufficienc co elecc
one director if voced cumulatively ac an eleccicn of che
entire board. Sec. 420 escabiishes che righc of a
shareholder co voce in person or by proxy (che validity of
proxies being governed by sec. 418).

Sec. 420(b) mandates chac shares held by che corporation or
by a subsidiary corporacion in which a majority of che
shares enfranchised co elecc direccors is controlled by che
corporacion may noc be voced in or counted coward che
oucscanding shares encicled co voce. Further provisions of
sec. 420 govern che vocir.g of shares held bv administrators,’
execucors, guardians, ccnservacors. trusteed, or receivers.
Uncil shares have been transferred inco the name of a
pledge?, the sharenolder who has pledged the scock shall
nave cr.e vocing righcs. Finally,'redeemable shares are
disenfranchised by an effective r.ocice of and acequace
financial provision for a redemption.

CHANGE ON FORMER ALASKA LAW: ACC sec. 420 is predicaced
upon Mooe. acc Seccicn jJ.with che exceocion of suoseccions
(d) and (i). Sec. 420(d) is predicaced upon GCL Section
708(a). Replaced are former AS 10.05. 156-168. While former
Alaska lav also maae cumulacive vocing opcionai, it
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permieced ic co be eliminaced by amenccenc co che bylaws.
ACC sec. 420(d) makes cumulacive vocing cpcicnal and
presumpcive unless eliminaced by 3 provision of che
arcicles. Ic goes beyond che Model Acc co provice chac if
eliainacion of cumulacive vocing is soughc via an amendmenc
co che arcicles such.an amendmenc shall r.oc be effecclve if
a sufficienc number of voced are case againsc ic as would
elecc a single direccor if voced cusulacively in an eleccion
for che encire board.

Sec. 420(1) respeccing che disenfranchising of redeemable
shares is new and unprecedenced in former Alaska law.

Official Cocmenc co ACC Seccion ’0.96.423.

ACTIONS TAKEN WITHOUT MEETING: WRITTEN CONSENT; REVOCATION
OF CONSENT.

SCOPE: Unless excinguished by provisions of ehe arcicles or
oyiaws, ACC sec. 423 is coleranc of informal accirn by
shareholders. Noce chac che cradeoff for che absence’of a
formal neecing is che requiremenc chac che accion be caken
by che unanimous wriccen consenc of’ehe shares. Sec. 423(b)
governs che circumscances under which a wriccen consenc,
once given, may be revoked.

CHANGE IN FORMER ALASKA LAW: ACC sec. 423(a) is predicaced
upon Seccion Uo or che Moael Acc and former AS 10.05.307.
Language has bgen added co make ic clear chac che wriccen
consencs are invalid unless of idencical concer.c as co all
shareholders. Sec. 423(b) is adapced from GCL Seccion
603(c) and is unprecedenced in former Alaska lau.

In revising che ACC che legisiacure considered and rejecced
che California and Delaware posicions which would coierace
informal accion by less chan unanimous consenc of che
shares. Ic was felc chac che requiremenc of unanimous
consenc was a valid craceoff cor che aboiicicn cf che formal
meecing where che voices of doubc and dissenc mighc have
influenced for che formacion of opinion.

Official (ommenc co ACC Secclcn 10.06.425.
VOTING TRUSTS AND AGREEMENTS AMONC SHAREHOLDERS.

SCOPE: The vocing erase enjoys 3 long and croubled hiscory
ooc.n ac common law and under jcacucory regulaeior.. See
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Abercrombie v. Davis. 36 Del.Ch. 371. 130 A.2d 338 (1956).
7ne essence o0i a vocing crusc may be ccunc in ar.y agreemenc
wherein che vocing rigr.cs are seoaracec cron che ocher
incidencs of scock ownership. Tar.kerslev v. Albrizhc, 514
F.2d 956. 969 (?ch Cir. 1975). 7ais is oojeccianaoie fron a
fundamental premse: che cheory of corporace law is chac che

sharenoi&ers will axerc residual control over che encicy.
To do chis chey exercise che vocing righcs ioplicic in che
cocson shares. If chese righcs can be vesced in some parcy

who does r.oc enjoy che ocher accribuces of share ownership,
chere is danger chac che decisions reached by chis

"scranger" will be mocivaced by goals ar.s aspirations ocher
chan chose ioplicic in che assisted conduce of shareholder.

There is a furcher danger in chac chese devices 3re
frequencly employed co consoiidace vocir.g screngch wichin
che family of shareholders so as co "lock in" a parcicuiar
majorlcy. If che shareholders car. encer binding agreeoencs
wherein cheir shares are precocmicced co an individual or
faccion, chere is again a cransgression of che basic
assuopcion chac in vocing che shareholders will use cheir
honesc judgmenc co deceraine on an issue-by-tssue.
cerm-by-eera basis uhae chey chink besc for che corporacion
and cheir own self-incerest. If one adds co chis piccure
che elemenc of secrecy, che dangers are compounded and cake
on che siniscer prospecc chac ir.r.oeenc parcies may purchase
stock in a corporacion ignorant of a hidden agreemenc which
precludes any "democracy" In che governance of che encicy.

Scanding in opposition co chese classical objections are che
asserted needs of che business community whereby a desire
for concinuicy is said co demand che fusion of share
incerescs. Licigacion such as Abercrombie. suora.
illustrates patterns of Lnvescmenc union nave oeen excended
upon che assumption chac sociecy would respecc a binding
vocing agreemenc.

Sec. 425 of cha .-CC accempcs co accommodate chese conrpecing
goals by accepting che vocing crusc and then regulacir.g ics
duration and manaaclng disclosure of ics terms and members.
Aside from chese scacucory requirements, parcies co a vocing
crusc may regulace boch che substance and mechanics by
concracc.

Clarke Memorial College v. Monoghan Land Co.. 257 A;2d 234,
TJo tdei.Ch. 7S7T. -niie sec. -..ata) requires chac shares
ccnnicced co a vocing erase be surrendered co che crascea in
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exchange for crusc cereificaces. ail incidencs or share
ownership ocher chan vocing righcs remain wich che
shareholder/parcicipancs. Winici v. Klir.e. 238 A.2d 456.
459 (Del.Ch. 1971).

Sec. 425(b) leaves co coccmon law developcenc che develoccenc
of linicacions upon agreenencs becween or among shareholders
which fall shore of a vocing crusc. Pooling agreemencs

(Scace ex rel. Sverecc Trusc 3 Savings Bank v. Pacific Waxed

Paoer CoT! 22 Wasn. id -i4<<, ij7 P.id 107 ( ); anc Rlp.glir.r
aros.-aamun & Bailey Combined Shews v. Rir.rlinz. 29
oiii, 35 A.2a I (i9»7)); ana snare ciassiricacior. (Lehman

v. Cohen. 222 A.2d 300 (1966)) are illuscracive of
arraneemencs which are uno'ojeccionabie ar.c meanc cc be
coleraced under che umbrella of sec. 425(b).

CHANGE 1)1 FORMER ALASKA LAV: ACC sec 425(a) is caken frca
Model Acc Seccion ana rormer AS 10.05.171. Unlike forcer
Alaska law, sec. 425(a) ha3l adopced che Model Acc language
designed co require disclosure by che cruscee of boch che
teres of che crusc and che idencicy of che shares and
shareholders commicced. The Model Acc language on che
excension of vocing cruscs has noc been adopced in che
belief chac ac Che end of che cen year maximum life che
parcies are capable of forming a new crusc. Sec. 425(b) is
ﬂ;\bljen frot? GCL Seccion 706(d) and is unprecedenced in Alaska

Official Commenc co ACC Secdcn ’0.06.423.
SHAREHOLDERS' PREEMPTIVE RICHTS.

SCOPE: Few lIssues divide ehe desires of shareholders from
chose of incumbenc managemenc more chan whecher exiscing
shareholders shall have an enforceable righc co firsc
refusal upon che furcher issuance of shares of scock in che
corporacion. These are cermed "preempcive righcs.” The
recognicion of preempcive righcs proceccs from dilucion cwo
discmcc incerescs of shareholders in che corporacion: cheir
proporcionace equicy (righcs co discribucions during che
life of che corporacion and a residual claim on corporace
assecs ir. che evenc of dissolucion): and cheir proporcionace
vocir.g screngrh. The classical objeccions of managemenc are
chac preemocive righcs fruscrace a markec for securicy
offerings and hamper che abilicy co use shares of scock co
fund various deferred compensacion schemes.
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ACC sec. 428 accerapcs co balance chese Incerescs. The
scacuce escabiishes preeopcive righcs in certain
shareholders co acquire under fair and reasonable tens
unissued shares or securicies convertible r'nco such shares
or carrying a right co subscribe co or acquire such shares.
As a further scacucory norm, preemptive righcs do r.oc exist
In holders of any class of preferred shares, nor do che
holders of common scock have preempcive righcs wich respecc
co che issuance of nonconvertible preferred shares. No
preempcive righcs exist as co shares Issued for a
consideracion ocher chan cash. If a majority of che shares
approve or authorize che board, preeopcive righcs do noc
exise as co shares issued co direccors. officers or
employees. This provision is intended to facilitate cne
iaplemcncacion of qualified deferred compensation schemes
under che Internal Revenue Code. 3y ics express terms, soc.
428 recognises chac che arcicles of incorporacion are
competent co enlarge or diminish che scope of preeopcive
righcs.

In adopting sec. 428 che legisiacure intends co occupy che
field with respecc co circumstances under vhich preeopcive
righcs are co be recognized. Ic does noc. however, intend
co hamper che persuasive reasoning or resulc arciculaced in
Kacrowicz v. Sldler, 24 N.Y.2d 512. 301 N.Y.S.2d 470, 249
fcl.8.id 359 (1969). In Kaczowitz the New York Court of
Appeals recognized chac vnue scacuces may give proceccion
againsc che dilucion of vocing strength (by establishing a
righc co acquire a proporcionace number of che shares or che
new issue). che exercise of chis righc is frequently a
burden upon che shoulders of che exiscing shareholders.

They muse expend further sums co recain che seacus quo wich
respecc co cheir equity inceresc. For chis reason che courc
announced a common law scrutiny of share offerings co che
end chac managemenc be prohibited from confronting
shareholders with a new issue unless a valid business
purpose can be established.

In ether words, Xaczowicz recognized chac absenc a valid
business purpose an exiscing shareholder has an enforceable
righc noc co be faced with che expenditure involved in
purchasing further shares co maintain his or her
proporcionace ir.ceresc. The cerms of che new offering are
also subjecc co judicial scruciny wich respecc co che price
co che end chac che new shares noc be offered ac a price
subscanciaily below cheir true sarkec value. Such an
offering would further weaken the position of exiscing
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shareholders vho vere financially unable co exercise cheir
preenDcive righcs vichouc gaining a legicmace advancace co
che corporacion. The lessons of'Xacccvicc vould apply'co
offerings by che board of shares oc a cicrarenc class': for
vhile chey vould noc inoacc upon che general vocing screngch
of holders of shares of anocher class, chey do chreacer. cne
dilucion of che equicy inceresc.

CHA''CE ::J FORMER ALASKA LAW: ACC sec. 423 Is oredicacee
upon Moaei Acc ZOA anc replaces forcer AS 10.05. '29.
Modified are che provisions of che former scacuce vhich
excluded preecpcive righcs for shares sold co officer ar.d
eoiloyees (buc oaiccing any reference co "direccors") of che
corporacion or of ics subsidiary if che ceras 3rd condiciar.s
of che sale had been approved by a voce of cvo-chirds or che
vocing shares or by che board pursuanc co approval or che
shares, Former Alaska lav concameo no provisions
cocparable co sec. 428's presvucpcions as co shares or
offerings co vhich preenpcive righcs are noc exceeded.

Official Cocccenc co ACC Seccion 10.06.130.
BOOKS AVD RECORDS.

SCOPE: ACC sec. 430 addresses che prcblenacic quescion of
access by shareholders and sone ochers co che books and
records of che corporacion. The quescions presenccd
include: vho shall have a "righc" of access: under vhac
circumscances nay chis righc be asserced (cine, place, and
frequency): ar.d co vhich books and records (shareholder
liscs, ninuces of board, board coacicree and shareholder
Oeedngs, financials, ecc.) does ic excend. Subsidiary
Issues surround che consequences of a "vrongful' denial of
access and che availabilicy of judicial process co enforce
che "righcs" creaced or recognized.

The friccion becveer. che demands by shareholders 3nd che
accicude of incumoenc nanagenenc has lad co considerable
licigacion. Indeea, cho cuescion oi inspeccicn r.ov governed
by sec. 430 vas firsc addressed ac ccnnon lav. The
classical problens involve che shareholder vho desires co
learn che idencicy of ocher shareholders so chac he nia.-.c
launch a "cake over bid" or a nove co ousc incunoenc
nanagenenc. Less frequencly encounccred is che shareholder
vho desires co gain a lisc of clier.c:: co vhom he can peddle
insurance, ecc. Looking beyond che shareholder lisc fa
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books and records che cension is between che righc of a
shareholder co gain access co proof or msnanazenenc or
ocher wrongdoing and che possibiiicy chac a shareholder
could use chis righc co vex or harass incumbent nanagenenc
in che hope chac r.e would be "boughc off." Anocner problen
surrounds che corporace fear chac che infomacion gained
chrough an exercise of a righc oi inspeccion will be useo co
ham or coapece wich che corporacion. The real presence of
chese dangers accouncs for che "proper purpose” liaicacion
found in ACC sec. 430(b) and reflected in che defense by an
officer or agenc who has refused che righc of inspeccion co
che liabilicy creaced by ACC sec. 430(c).

Sec. 430(a) creaces che basic oblizaeior. of any corporacion
organized under chis Chapcer co keep specified books anc
records of accounc, ainuces of proceedings, anc a record of
ics shareholders, concair.ir.g che r.aces ar.d addresses of all
shareholders and che nucber and class oi che shares held by
each. A provision has now been cade co facilicace che daca
collecdng and keeping via eleccronic processing so long as
such daca can be reduced co wricing. Sec. 430(b) creaces
che righc of inspeccion as co che daca described in sec.
430(a) and vescs chac righc ic che Deparccenc of Cotmerce
and Economic Dcvelopcenc and any shareholder. The
shareholder inspeccion shdLl be upon a wriccen demand uhich
nusc scace che purpose or purposes for which inspeccion is
demanded. The inspeccion,'which may be carried on in
person, by agenc, or accomey muse be cade ac a reasonable
cine and for a proper purpose, 3y wav of furcher
I'iaicaeion. che scope of chu enrorceabls demand shall excend
only co such sec. 430(a) daca as is relevane co Che scaced
purpose(s). Copies of any daca co which che righc of
inspeccion accaches may be made.

In adopcing Seccion 430(b) che legisiacure incends co
approve che several diseinccions and ir.cerprecacicns of che
"proper purpose" doccrine as enunciacao in che following
cases. Wich respecc co che sharenolcer lisc: a scacenenc
chac che shareholder lisc is desired for che purpose of
cotmaunicacing wich shareholders on oacceri of rucual

inceresc co 3nareholders and for che purpose of Mcicing
proxies is suffioienc co gain che righc of insp'... ir,,
Credit 3ureau Reports. Inc. v. Credic 3ur;au of ... Paul
Irc.. TTOATiooTi ioup. ic. iei. 1ih . Awii.mgness of

che corporacion co mail che shareholder's racenal Is noc a
valid reason co deny che righc co inspect and copy che
shareholder lisc. Xerkoriar. Vesee— Airlines. Tr.e. . 3S3
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A.2d 721 (Del. Ch. 1969). The face chac a shareholder is
frankly hosciie co management or cesires co gain ccr.c.-ol of
che corporacion does noc conscience an improoer purpose.
Scace ex rai. Pillsburv v. Scnewell. Inc.. 291 Mir.n. 322,
190 ('l m «uo ii971).

Wich respecc co all ocher 130(a) caca (bocks and records): a
shareholder has every ngnc co inspecc books and records ca
orocecc his inceresc as a sharenolder so long as he has an
honosc mocive and is noc proceeding far vexacious or
speculacive reasons. 3nskin v. Brisker. hr'?. Co..
I11.Apo.3d 740. 286 S.i..c p. . TT3 . m>.-/; con; .-err.

Accepcance Cjro. Ksllv. 222 Ca. ;}o>. '50 ;.i..i :i3
TTTooTl Keeni.ar.o Ass n. Pessln. -o- S.W.2d 849 (Sup. Cec.
'<y. 1972): anc iec:;eu 7T .-arc .r.duscnes. Inc.. 271 Cr.

243, 546 P.2d lai FTTTcTT Trior :r TcceaTHg co che demand,
che corporacion has a righc co demand and receive assurances
chac che inform cion disclosed ia noc used for che purpose
of injuring corporace business or building up a rival
concern. Scace ex rel. Armour and Co. v. Gulf Sulphur
Coro.. 233 A.ic “57 (Sup. uc. Oei. .ja7). 2c cne
srareholder proposes co conduce che inspeccion or extracting
other chan in person che corporation is encieled co receive
adequace proof of che agenc's auchoricy. Henshaw v.
American Cement Coro.. 252 A.2d 125 (Del. Ch ivov).

Sec. 430(c)’creaces personal liabilicy in any officer or
agenc who denies a righc of inspection which’ ehe shareholder
can escablish was properly demanded under sec. 430(b). lc

i3 an affiraacive defense co chis liabilicy chac she
demanding shareholder has wichin che previous cwo years
offered cha shareholder [lisc for saic. aided or abeeced
anocher in such an offer, or aade improper use of
Information secured chrough prior exaainaclon of chebooks
and records of accounc. or ninuces, or record of
shareholders of che corporacion or any ocher corporacion, cr
was noc acting in zood catch or for a proper purpose in
making his demand. Although chere would appear co be no
direcc cocaon law precedenc, ic is che incencion of che
legislature in framing sec. 430(c) chac a hiscory of
r.egiigenc or deliberate dissemmacion of confidential
materials by che demanding shareholder would cor.sricuce
"improper use of information"” Justifying a refusal of che
demano and immunizing che corporace officer so refusing frca
liabilicy.
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Sec 430(c) makes ic clear chac caching in chis seccion shall
preclude or inhibit che power oi a competent courc co
enforce a righc or inspection vr.ich che shareholder can
escablish as properly demanded uncer sec. .30 (b).

Sec. 430(e) goes beyond any ocher requirements co give a
shareholder a righc co receive, uoon wriccen request, a copy
of che corporation's cost recenc financial scacemenc.

CHANGE :;i FORMER ALA'RA ACC sec 430 is based upon
Seccion 52 or cr.e Nocei Acc and former AS 10.05.137-249.
Sec. 430(a) concir.ues che former concenc of AS 10.05.237
wich added provisions for che minutes of meecing of board
commiccees ar.d che permission chac che daca may'be recorded
in a wriccen fora cr in any ccr.er form tamable’of being
converted inco wriccen form wichin a reasonable cime.

Sec. 430(b) concinues che policy of recognizing a righc of
inspeccion in che Deparcmenc of Cozmjerce and Economic
Developcenc (as in former AS 10.05.237(b)) buc has
elioinaced duracional and numerical cualificacions which
obcained in former AS 10.05.240. Language has been added
which rescriccs che righc of inspeccion co daca relevane co
che proper purpose.

Sec. 430(c) c mcir.ues che policies of former AS 10.05.243
respeccing chi- liabilicies of and defenses available ce an
officer or aget ¢ who refused a demand for inspeccion
properly under sec. 430(b). The only change is co icDose a

minimum liabilicy of S5.000 co che shareholder aggrieved by
Che refusal.

Sec. 430(d) had modified former .246 ir. view of che scanding
requiremencs eliminaced under sec. 430(b). Sec. 430(e)
adopcs wichouc change che concenc of former .249 on che
righc of a shareholder co demand a copy of che mose recenc
ccrmcrace financial statements.

Official Commenc ro ACC Seccicn ’'0.06.433.

ANNUAL REPORT TO SKAPEKCLOEKS: CONTENT. FINANCIAL STATEMENT
ON REQUEST.

SCOPE: Recognizing chac che residual powers oi che
snareholders oar.r.oc be exercised in an intelligent manner in
che sosor.ee cf a reliable scream oi basic information. ACC



