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MEMORANDUM

To: Rep. Dave Donley
Chairman
House Labor & Commerce Committee

From: Rep_35en Grussendori7

Speaker of the House

D ate: February 17, 1988
Subject: House Bill 310
The purpose of House Bill 310 is to make it easier for subcontractors

to collect money owed them for work on public construction projects.
A number of subcontractors around the state have had great
difficulty in this area, either receiving payments in an untimely
manner or having payments wrongfully withheld. House Bill 310
would simply require that, prior to the receipt of a second or
subsequent progress payment on a public construction project, the
prime contractor submit a sworn statement that all subcontractors on
the project have been paid what was due them from the previous

progress payment.

Although House Bill 310 in its present form does take a step toward

solving the problem, 1 believe the bill can be strengthened. Attached
to this memorandum is a proposed substitute for House Bill 310
which | hope will be given consideration for adoption by the Labor &

Commerce Committee. The proposed substitute does basically three

things:



1. Section 1 amends the "Little Miller Act", the law which
allows those who have contributed labor and materials to a
public construction project and who have not been paid to sue
against the payment bond posted by the prime contractor. The
amendment would make clear that anv person who fumisnes
such labor or materials may sue against the bond. AIll that is
required is that the person have a direct contiactual

relationship with anv subcontractor on the project.

2. Sections 2, 3 and 4 amend certain parts of the

"M iscellaneous Provisions" section of Title 36 (Public Contracts).
These amendments relate to sworn statements which must be
furnished before prime contractors may receive progress
payments on a public construction project, and are more
particularly described in the first parrgraph of this
memorandum. Sections 2, 3 and 4 are basically the same as
sections 1, 2 and 3 of HB 310 as introduced.

3. Section 5 requires that any subcontractor on a public
construction or public works project give written notice to the
prime contractor that the subcontractor has been so engaged.
This requirement will make the prime contractor aware of any
potential "Little Miller Act" claimants and should help the
prime contracto'. comply with the requirement that he submit
sworn statements of payment to subcontractors prior to the
receipt of the prime contractor's second or subsequent progress

payment.

One of the reasons | introduced House Bill 310 was to put the subject
of payments to subcontractors "on the table"” for discussion and
debate. I am not claiming that the bill or its proposed substitute are
the perfect solution, and | expect amendments to be proposed as this
bill makes its way through the committee. | will not oppose such
amendments if they serve the main purposes of the legislation: the
prompt payment of subcontractors for work performed on public

construction projects.
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The Judiciary Committee has considered HB 310

"An Act relating to payment under public construction contracts."”

RECOMMENDS :
[ replace with Cs tiH 3/0 CILin [ vA*fthe same title
[ ] attached amendment(s) [ a new title
[\ySr~do pass
[ 1 do not pass
[ 1 no —+recommendation
[ 1 individual recommendations
[ 1 additional referral to the Committee
ADOPTS: [ ] letter of intent
ATTACHES NEW FISCAL NOTE(s):
[ 1 fiscal impact [ ] same as previous fiscal note
[ 1 zero fiscal note published
[ 1 zero with analysis [ same as previous zero fiscal

note published 3/1 1%%
SIGNING SIGNING OTHER RECOMMENDATIONS:



Original sponsor: Grussendorf

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 310 (Judiciary)
IN THE LEGISLATURE OF THE STATE Or ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to public construction and public
works contracts."”
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.25.020(b) 1is amended to read:

() However, a person having direct contractual relationst

with a subcontractor but no contractual relationship express or im-
plied with the contractor furnishing the payment bond has a right of
action on the payment bond upon giving written notice to the contrac—
tor within 90 days from the last date on which the person performed
labor or furnished material for which the claim is made. The notice
must state with substantial accuracy the amount claimed and the name
of the person to whom the material was furnished or for whom the labor
was performed. The notice shall be served by mailing it by registered
mail, postage prepaid, in an envelope addressed to the contractor at a
[ANY] place where the contractor maintains an office or conducts
business, or the contractor®s residence, or in a [ANY] manner in which
a peace officer is authorized to serve summons. In this subsection,
"subcontractor”™ 1includes a subcontractor of another subcontractor,
whether or not the other subcontractor has a direct contractual rela—
tionship with the contractor.
* Sec. 2. AS 36.25 is amended by adding a new section to read:

Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (@ A person who
contracts other than as an employee to furnish Ilabor or material in
the prosecution of a project for which the prime contractor is

~1- CSHB 310 (Jud)
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required to furnish a payment bond under AS 36.25.010 and who does not
have a direct contractual relationship with the prime contractor shall
give the prime contractor written notice of the contract within 1C
days of entering into the contract.

(b) If a person fails to provide the notice required by (@) of
this section and if, 1in a court action on the payment bond of the
prime contractor, the person iIs subsequently determined to be entitled
to a judgment Ffor payment of all or part of the labor or material
furnished by the person, the court shall reduce the amount to be
awarded to the person by 10 percent. In this subsection, ™"amount™
does not include court costs and attorney fees.

© In this section, "prime contractor™ means the person who has
contracted with the state or political subdivision of the state to
perform the project.

Sec. 3. This Act applies to contracts that are entered into on or

after the effective date of this Act.

CSHB 310(Jud) 2.
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Original sponsor: Grussendorf
i IN THE HOUSE BY THE JUDICIARY COMMITTEE
2 CS FOR HOUSE BILL NO. 310 (Judiciary)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
> A BILL
For an Act entitled: "An Act relating to public construction and public
! works contracts."
8 IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
g * Section 1. AS 36.25.020(b) is amended to read:
10 (b) However, a person having direct contractual relationship
I with a subcontractor but no contractual relationship expressor im—
12 plied with the contractor furnishing the payment bond has aright of
13 action on the payment bond upon giving wuritten notice to the contrac—
1 tor within 90 days from the last date on which the person performed
b labor or furnished material for which the claim is made. The notice
10 must state with substantial accuracy the amount claimed and the name
1 of the person to whom the material was furnished or for whom the labor
18 was performed. The notice shall be served by mailing it by registered
19 mail, postage prepaid, in an envelope addressed to the contractor at a
20 [ANY] place where the contractor maintains an office or conducts
21 business, or the contractor®s residence, or in a [ANY] manner in which
22 a peace officer is authorized to serve summons. In this subsection,
23 "subcontractor"™ includes a subcontractor of another subcontractor,
24 whether or not the other subcontractor has a direct contractual rela—
25 tionship with the contractor.
2 * Sec. 2. AS 36.25 is amended by adding a new section to read:
27 Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (@ A person who
28 contracts other thar as an employee to furnish labor or material in
29

the prosecution of a project TfTor which the prime contractor is

o1 .
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*

required to furnish a payment bond under AS 36.25.010 and who does not
have a direct contractual relationship with the prime contractor shall
give the prime contractor written notice of the contract within 10
days of entering into the contract.

(o) If a person fails to provide the notice required by (@) of
this section and if, 1iIn a court action on the payment bond of the
prime contractor, the person is subsequently determined to be entitled
to a judgment for payment of all or part of the Ilabor or material
furnished by the person, the court shall reduce the amount to be
awarded to the person by 10 percent. In this subsection, "amount"
does not include court costs and attorney fees.

© In this section, "prime contractor"™ means the person who has
contracted with the state or political subdivision of the state to
perform the project.

Sec. 3. This Act applies to contracts that are entered into on or

after the effective date of this Act.

310(Jud) 2.
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5-1199L i*
Bannister
2/26/88
Original sponsor: Grussendorf
IN THE HOUSE
CS FOR HOUSE BILL NO. 310 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to public construction and public
works contracts."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.25.020(b) is amended to read:
(b) However, a person having direct contractual relationship

with a subcontractor but no contractual relationship express or iIim—
plied with the contractor furnishing the payment bond has a right of
action on the payment bond upon giving written notice to the contrac—
tor within 90 days from the last date on which the person performed
labor or furnished material for which the claim ismade. The notice
must state with substantial accuracy the amount claimed and the name
of the person to whom the material was furnished or for whom the Ilabor
was performed. The notice shall be served by mailing it by registered
mail, postage prepaid, in an envelope addressed to the contractor at a
[ANY] place where the contractor maintains an office or conducts
business, or the contractor®s residence, or in a [ANY] manner 1in which
a peace officer is authorized to serve summons. In this subsection,
"subcontractor”™ includes a subcontractor of another subcontractor,
whether or not the other subcontractor has a direct contractual rela—
tionship with the contractor.
* Sec. 2. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.020. NOTICE BY SUBCONTRACTOR. A person who contracts

other than as an employee to furnish services, materials, or equipment

for a public construction or public works project shall give the prime

-1- CSHB 310( )



contractor on the project written notice of the contract within 10
daysof entering into the contract. In thissection, "prime contrac—

tor"” means theperson who has contracted with the state to perform the

project.

* Sec. 3. ThisAct applies to contracts that are entered into on or

after the effectivedate of this Act.

CSHB 310( ) -2 -
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house m m m r amendment

SENATE BILL No ,CSHB 310 (L&C)

HOUSE BILL No.

Page; 2 Line: 4

After the word "project” add the Tfollowing:
Failure to give notice under this section shall
constitute a legal basis for invalidation of an

action under AS 36.25¢020(b),
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Bannister

AMENDMENT

Offered ir. the HOUSE

TO: CSHB 310 (L&C)

Page 1, line 26, through page 2, line A:
Delete all material.
Insert a new bill section to read:
"* Sec. 2. AS 36.25 1is amended by adding a new section to read:

Sec. 36.25.023. NOTICE BY CERTAIN PERSONS. (@ A person who
contracts other than as an employee to furnish labor or material in
the prosecution of a project Tfor which the prime contractor is
required to furnish a payment bond under AS 36.25.010 and who does not
have a direct contractual relationship with the prime contractor_shaUL
give the prime contractor written notice of the contract within 10 J
days of entering into the contract.

(b) IT a person fails to provide the notice required by (@)
this section and if, 1In a cuurt action on the payment bond of the
prime contractor, the person is subsequently determined to be entitled
to a judgment Tfor payment of all or part of the labor or material
furnished by the person, the court shall reduce_jthe amount to be
awarded to the person by 10 percent. In this subsection, "amount”
does not include court costs,-and—attorney fees.

© In this sectiori>~Uprime contractor”) means the person who |
contracted with the state or" political subdivision of the state to

perform the project."

1- 3/16/88



732600 Alaska Statutm 5362600

provisions in contract n* to care to be ex-
erciled or precaution! to be taken for pro-
tection of third person*, 69 ALH 622,
Etfrc_ctI of pabyment to subc?ntr?ctor* t()Jr
aterialmen by owner oy contractor, 0
ureTles on contractor* [)ong, within {01%
month* of prind ?I contractor's bank-
élé%)tcy. a* a voidable preference. 70 ALR

ConilrucUun of paving contract or con-
tractor™ bond In reepecl 0fthe contractor™
obligation_a* to repain. 72 ALR 644.

Right ui between surety on contractor™
bond"and assgnee ofmonéy to become due
on contract. 7 .

Effect of recital* or provision* of bond to
secure performance of contract aa an in-
terpretation of the terms of the contract.
16 ALR 941,

Construction and effect of provision in
bond purporting to protect contractee In
bmldlng7 contract _‘against release of
surety. 77 ALR 229. ) )

Claim for medical or hospital service* to

iloyeea as within coverage of contrac-

* bond. 81 ALR 1051,

. Statutory conditions prescriped for Huth
lie contractor™ bond as pRrt of bond whic
ggg* not in terms include them. 89 ALR

Necessity of giving obligee notice of
claim or action or making it a party to
action by laborer, materialman or aubcop-
tractor upon bond of contractor for public
work. 96 ALR 1185, =

Workmen’s  compensation  insurance

remjum* as within coverage of contrac-
ors bond. 102 ALR 135 164 ALR 1468.

Low rf profit of subcontractor, laborer,
or mnteriolman os within coverage of con-
tractor's bond. 119 ALR 1281,

Money loaned or advanced to cantractor
0s within. coverage ofbond of building or
/C\O[Etrygczuon contractor. 127 ALR 974;7164

Contractor'abond aa covering insurance
premiums other than workmen's compen-
sation insurance. 129 ALR 1087.

Who la contractor or subcontractor, as
distinguished from_materialman, for pur-
Bose* ef mechanic™ lien, contractor's

ond, or other provision or securing com-

RE?S%II_OF?S nder construction contract.

Liabilitg on_hid bond for public works.
70 _ALR2d 1370 )
Resan5|b|I|t¥ of construction contrac-
tor or hia bond to contractee for defects or
Insufficiency of work Aftributable to plan*
and specifications furnished bg loiter, hi*
engmeer o architect. 6 ALR3d 1394,
. Construction ofattorney™ fees [1>r0w5|0n
in contractora bond. 8 ALRJd 1438.
Building = contractor® liability, upon
bond or other agreement to_indemnify
owner, for Irjury fo death of third persons
resultm% from” owner* negligence. 27
ALR3d b63.

_ Liability of builder or subcontractor fcr
insufficiency of buildup resultln(ﬂfrom la-
%%r%t defects'in materials used. 61 ALR3d

Liability of subcontractor upon bond or
other agreement indemnif |ng general
contractor against, ||ab|I|t¥_ 0r damage to
person or property. 68 ALR3d 7.

Validity ‘and construction of "no dom-
age” clause with respect Udelay in build-
% or construction contract. 74 ALR3d

. Copstruction contract provision excus-
|nE; d?m caused by "severe weather". 85
ALR3d 1085,

Liability of termite or other pest control
or inspection contractor for work orr - *e-
sentations. 32 ALR4th 682. o

What constitutes "public work" within
statute relating to contractor's bond. 48
ALR4th 1170.

Sec. 36.25.020. Rights of persons furnishing labor or material,
to) Aperson who furnishes labor or material in the prosecution of the
work provided for in the contract for which n payment bond is fur-
nished under AS 36.25.010 and who is not paid in full before the
expiration of 90 days after the last day on which the labor is per-
formed or material Is furnished for which the claim is mode, may sue
on the payment bond for the amount unpaid at the time of the suiit.

(b) However, a person having direct contractual relationships with
a subcontractor but no contractual relationship express or implied
with the contractor furnishing the payment bond has a right ofaction
on the payment bond upon giving written notice to the contractor

pli

$36.500 Public Contracta §30.500

within 90 days from the last dote on which the person performed labor
or furnished material for which the claim ia made. The notice must
state with substantial uccuracy the amount claimed and the name of
the person to whom the material was furnished or for whom the labor
was performed. The notice shall he served by moiling it by registered
meil, postage prepaid, in on envelope addressed to the contractor ut
any place where the contractor maintains an office or conducts busi-
ness, or the contractor’s residence, or in any manner in which u pence
officer is authorized to serve summons.

(©) Asuit brought under this section shall he brought in the nume of
the state or the political subdivision of the state for the use of the
person suing in the court withjurisdiction. Asuit under this section is
subject to AS 08.18.151. Asuit may not be started after the expiration
of one year after the date offinal settlement ofthe contract. The state
or political subdivision ofthe state is not liable for costa or exponeca of
the suit. (§ 2ch 49 SLA 1953;am § 15¢ch 142 SLA 1972, am § 53 ch

14 3LA 1987)

Effect of amendment*, — The 1987
amendment in subsection (¢l substituted
“court with jurisdiction” for ”auPerlor
court" at the end of the firit aenlence,

NOTES TO

Purpoae. — The purEJose of this section
and AS 36.25.010 is to protect persona
who furnish labor or material for o state
public work* project from the risk* of non-
payment. In exchange for providing such
protection, the stateis assured that mate-
rial and lahor will be reodily furnished for
It* progect*. State ex rcl, White v. Neal &
Son*, Sup. Ct. Op. No. 733 (File No. 1364),
489 P.2d 1016 (1971).

Like jt* federal counterpart, Alaska™
statute is designed to protect pereons who
furnish labor or material for a state public
works project from the risk* of nonpay-
ment. Stale ex rel. Palmer Sup I\é Co. V.
Walsh & Co. Sug. Ct. 010. No._1683 (File
No. 2816), 575 P.2d 1213 &1_978). o

This section I* substantially similar
to -10 U.S.C, 0 270a et seq., the "Miller
Act." Hyundai Constr. Co, v. Kolinbach,
Inc., Sup. Ct. OE. No. 845 iFile No. 1604*,
502 P.2d 856 (1972*. ) )

The purpose of the Little Miller Act ja
the protection of nil_persons who supply
labor and material in the prosecution of
the work provided Ls in the contract,
McGee Steel Co. v. State ex rel. McDonald
Indus. Alaska, Inc., Sup. CL Op. No, 3091
(File No. S-865*.  P.2d  (1980.

added the present second sentence, -m!
substituted "A suit may not" for "No suit
{nay" k* the beginning of the third sen-
ence.

DECISIONS

"Final settlement” moons that the
contraﬁt has been comgletgd and that
there hna been a specific administrative
act authorizing paﬁment. Safeco Ins. Co.
of Am. v. Honeywell. Inc.. Sup. Ct. Op No,
(21466802fK|Ie Nos: 5112, 5137539 P.2d 996
It |,% aé) roP,riate to look at federal case
law Interpre m% tho prevmusIY similar
Miller Act, (40 U.S.C. 4 270n et seq.) ch.
642, t 2, 49 Stat. 793 when interpreting
th?1 phrase " |ne}| Fs]e'[tlement“ ns used In
nuhsection (c) of this section. Safeco Ins.
Co. of Am. v, Honeywell, Inc., Sup, Ct. Of
5\190 11160 File Nos. 512, 6127),'639 P.2d

3onds of contractor!* for public
buil |n%s 0r works. — Seo notes under
6.25.010

u
AS 36 )
pesort b hitih AR and matsi

o D.

S o
=3
[==3
~

> -

b
B

[RYoN

} rnis r and materials
for the aisle’s projects do so in reliance on
the existence 'of a valid payment bond.
Slate ex rel. White v. Neal & Sons, .Sup.
Ct. Op. No. 733 (File 'No. 1364). 489 N2d
1016.(1971). . .
Evidence ralsmg presumPtlon that
bond woa executed. — Sec Slate ex rel.
White v. Neal & Son*, Sui) CL OE. No.
133 (File No. 13041,489 P.2d 1016 071?.

==
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U.S. SUPREME COURT REPORTS 55 L Ed 2d

[434 US 586]
J. W. BATESON COMPACT, INC,, et al., Petit, oners,

Vv

UNITED STATES ex rel. BOARD OF TRUSTEES OF THE NATIONAL
AUTOMATIC SPRINKLER INDUSTRY PENSION FUND et al.

434 US 586, 55 L Ed 2d 50, 98 S Ct 873
[No. 76-1476]

Argued November 30, 1977. Decided February 22,1978.
SUMMARY

After a sub-subcontractor on a federal comtruction project had failed to
pay over certain amounts withheld from employees’ wages for certain
purposes, in* luding payments to certain union trust funds as required by a
collective bargaining agreement, the employees’ union and the trustees of
the funds instituted an action against the prime contractor in the United
States District Court for the District of Columbia, seeking recovery under
the prime contractor’s payment bond that had been posted as required by
the Miller Act (40 USCS 88 270a et seq.). Section 2(a) of the Miller Act (40
USCS 8§ 270b(a)) provides th?.t a person having a direct contractual relation-
ship with a "subcontractor” has a right of action on the prime contractor’
payment bond even though he has no contractual relationship with the
prime contractor. The District Court granted summary judgment for the
plaintiffs, and the United States Court of Appeals for the District of
Columbia Circuit affirmed, holding that the sub-subcontractor should be
considered to be a "subcontractor” for purposes of payment bond recovery
by its employees or their representatives (551 F2d 1284).

On certiorari, the United States Supreme Court reversed. In an opinion
by Marshall, J., joined by Burger, Ch. J., and Stewart, White, Powell,
and Rehnquist, JJ., it was held that (1) under §2(a) of the Miller Act, the
scope of protection of the prime contractor’s payment bond extended no
further than to sub-subcontractors, (2) the term "subcontractor,” as used in
the Act, did not encompass a firm that was technically a sub-subcontractor,
and (3) thus, while a sub-subcontractor could claim against the prime
contractor’s payment bond if the subcontractor defaulted in its obligations
to the sub-subcontractor, nevertheless, employees of a sub-subcontractor

Briefs of Counsel, p 821, infra.

50
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J. W. BATESON CO. v BOARD OF TRUSTEES

434 US 586. 55 L Ed 2d 50. 98 S Ct 873

were not protected under the prime contractor’s boud if the sub-subcontrac-
tor defaulted in its obligations to its employees, since the employees did not
have a contractual relationship with a "subcontractor.”

Stevens, J., joined by Brennan, J.

, diLsented, expressing the view that

the Miller Act should be construed as protecting every person who supplied
labor or material in the prosecution of the work provided for in the prime

contract.

Blackmun, J., did not participate.

HEADNOTES

Claaaified to U. S. Supreme Court Digest, Lawyers' Edition

Bonds § 10 — Miller Act — employees
of sub-subcontractor — right to
recover

la, Ib. Under §2(a) of the Miller Act

(40 USC!S § 270b(a)), which provides that

a person having a direct contractual

relationship with a "subcontractor” has

a right of action on the prime contrac-

tor's payment bond even though he has

no contractual relationship with the
prime contractor, the scope of protection

of the prime contractor’s payment bond
extends no further than to sub-subcon-
tractors; the term “subcontractor,” as
used in the Act, does not encompass a
firm that is technically a sub-subcontrac-
tor, and thus, while a sub-subcontractor
may claim against the prime contrac-
tor's payment bond if the subcontractor
defaults in its obligations to the subsub-
contractor, nevertheless employees of a
sub-aubcontractor are not protected un-

TOTAL CLIENT-SERVTCE LIBRARY® REFERENCES

17 Am Jur 2d, Contractors’ Bonds 88 77-92

10 Federal Procedural Forms L Ed, Government Contracts
88 34:41 et €. cveerreernn. —_

7 Am Jur TrLds 283, Miller Act Litigation
40 USCS 8§§270a et seq.

US L Ed Digest, Bonds § 10

ALR Digests, Bonds 88 33.5, 35

L Ed Index to Annos, Contractor’s Bond
ALR Quick Index, Miller Act

Federal Quick Index, Contractor’s Bond

ANNOTATION REFERENCES

Protection under bond given under Miller Act (40 USCS 88 270a-270e) of one
supplying labor or material to one other than the prime contractor or his
immediate subcontractor. 79 ALR2d 855.

W hat constitutes supplying labor and material "in the prosecution of the work"
provided for in the primary contract under Miller Act (40 USCS §270b(a)). 79

ALR2d 843.



U.S. SUPREME COURT REPORTS

der the prime contractor's bond if the
sub-subcontractor defaults in its obliga-
tions to its employees, since the em-
ployees do not have a contractual rela-
tionship with a "subcontractor.” (Stevens
and Brennan, JJ., dissented from this
holding.)
Liens §6 — government property

2. A lien cannot attach to government
property.
Bonds §10 — Miller Act — persons

entitled to protection

3. The provision of the Miller Act (40
USCS §270b(a)) that any person having
a direct contractual relationship with a
subcontractor, but no contractual rela-
tionship with the prime contractor, shall
have a right of action upon the prime
contractor’s payment bond, has the effect
of requiring that persons who lack a
contractual relationship express or im-
plied with the prime contractor must
show a direct contractual relationship
with a subcontractor in order to recover
on the bond.

Bonds 8§10 — Miller Act — subcon-
tractors
4. For purposes of the Miller Act’s

55 L Ed 2d

provisions (40 USCS §270bfa)) requiring
that persons who lack a contractual rela-
tionship with the prime contractor must
show < direct contractual relationship
with a ’subcontractor” in order to re-
cover on the prime contractor’s bond, a
contract with & prime contractor is a
prerequisite to being a "subcontractor."

Bonds §9; Courts §129 — Miller Act
— liberal construction — power
of Congress

5. The United States Supreme Court

must construe the highly remedial
Miller Act (40 USCS §8270a et seq.)—
which requires government contractors
to furnish a payment bond to protect
persons supplying labor and materials—
liberally in order properly to effectuate
the congressional intent to protect those
whose labor and materials go into public
projects; but this does not justify ignor-
ing plain words of limitation and impos-
ing wholesale liability on such bonds; if
the scope of protection afforded by a
Miller Act payment bord is to be ex-
tended, it is Congress t“at must make
the change.

SYLLABUS BY REPORTER OF DECISIONS

Petitioner prime contractor (Bateson)
entered into a Government contract for
construction of a hospital addition and
P23ted_a payment bond as required by
the'Milier Act to protect those who have
a direct contractual relationship with
either the prime contractor or a "subcon-
tractor.” Bateson then subcontracted a
portion of the work to a firm (Pierce)
which in turn subcontracted with an-
other firm (Colquitt) for installation of a
sprinkler system. When Colquitt failed
to pay over amounts withheld from its
employees’ wages for union dues, vaca-
tion savings, and various union trust
funds, as required by a collective-bar-
gaining agreement with respondent un-
ion, the union and respondent trustees
filed suit against Bateson in the name of
the United States for the amount
claimed due under the payment bond.
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The District Court granted summary
judgment for respondents, and the Court
of Appeals affirmed, holding that al-
though Colquitt was "technically a sub-
subcontractor,” nevertheless it should be
considered a "subcontractor" for pur-
poses of payment bond recovery by its
employees or their representatives, since
it was performing "an integral and sig-
nificant part of [Bateson’s] contract”
with the Government. Held: Colquitt’s
employees were not protected by the
Miller Act payment bond, since they did
not have a contractual relationship ei-
ther with Bateson or with Pierce or any
other "subcontractor” and since Colquitt
cannot be considered a "subcontractor.”
Clifford F. MacEvoy Co. v United States
ex rel. Calvin Tomkins Co. 322 US 102,
88 L Ed 1163, 64 S Ct 890, and F. D.
Rich Co. v United States ex rel. Indus-
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trial Lumber Co. 417 US 116, 40 L Ed 2d
703, 94 S Ct 2157, distinguished. As
confirmed by the Miller Act’s legislative
history, the word "subcontractor" as
used in the Act must be construed as
being limited to meaning one who con-
tracts with a prime contractor.

179 US App DC 325, 551 F2d 1284,

reversed.

Marshall, J., delivered the opinion of
the Court, in which Burger, C. J., and
Stewart, White, Powell, and Rehnquist.
*JJ., joined. Stevens, J.,.filed a dissenting
opinion, in which Brennan, J., joined,
Blackmun. J., took no part in the consid-
eration or decision of the case.

APPEARANCES OF COUNSEL

Jack Rephan argued the cause for petitioners.
Donald J. Capuano argued the cause for respondents.

Briefs of Counsel, p 821, infra.

OPINION OF THE COURT

[434 US 587]
[1a] Mr. Justice M arshall deliv-
ered the opinion of the Court

Under the Miller Act, 49 Stat 793,
as amended, 80 Stat 1139, 40 USC
8§ 270a et seq. [40 USCS 8§§270a et
seq.], a prime contractor on a federal
construction project involving over
$2,000 must post a payment bond to
protect those who have a direct con-
tractual relationship with either the
prime contractor or a "subcontrac-
tor.” The issue in this case is
whether the term "subcontractor,”
as used in the Act, encompasses a
firm that is technically a "sub-sub-
contractor.”

The material facts are not in dis-
pute. Petitioner J. W. Bateson Co.
entered into a contract with the
United States for construction of an
addition to a hospital and provided a
payment bond signed by Bateson’
president and by representatives of
petitioner sureties. Bateson, the
prime contractor, subcontracted with
Pierce Associates for a portion of the
original work, and Pierce in turn
subcontracted with Colquitt Sprin-
kler Co. for the installation of a
sprinkler system, one of the items
specified in the contract between
Bateson and the United States. Un-

der a collective-bargaining agree-
ment with respondent Road Sprin-
kltr Fitters Local Union No. 669,
Colquitt was obligated to pay over
amounts withheld from employees’
wages for union dues and vacation
savings, and to contribute to the
union’s welfare, pension, and educa-
tional trust funds. When Colquitt
failed to make any of these pay-

ments
[434 US 688]

by the end of the union mem-
bers’ employment with the firm, the
union and respondent trustees noti-
fied Bateson of the amount that they
claimed was due them wunder the
payment bond and then filed suit
against Bateson in the name of the
United States.

The District Court granted sum-
mary judgment for respondents, and
the Court of Appeals for the District
of Columbia Circuit affirmed, 179
US App DC 325 551 F2d
1284 (1977). The appellate court
recognized that Colquitt, which had
a contractual relationship with
Pierce but not with Bateson, was
"technically a sub-subcontractor,”
but it concluded nevertheless that
Colquitt should be considered a "sub-
contractor” for purposes of payment
bond recovery by its employees
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or their representatives. Id., at 327,
551 F2d, at 1286." Applying a func-
tional test based on the "substantial-
ity] and importance]” of the rela-
tionship between Bateson and Col-
quitt, the court noted that Colquitt
was peforming on the jobsite "an
integral and significant part of
[Bateson’s] contract” with the Gov-
ernment, that the work "was per-
formed over a substantial period of
time,” that Bateson had access to
Colquitt’s payroll records, and that
Bateson could have protected itself
"through bond or otherwise” against
Coiquitt’s default. Ibid.

We granted certiorari, 433 US 907,
53 L Ed 2d 1090, 97 S Ct 2971 (1977),
to resolve a conflict between the de-
cision below and the holdings of at
least three other Circuits.* We now
reverse.

[434 US 589]

[2, 3] Like the predecessor Heard
Act, Act of Aug. 13, 1894, ch 280, 28
Stat 278, as amended, Act of Feb. 24,
1905, 33 Stat 811, the Miller Act

1. The right of trustees of union trust funds
to assert a claim against a Miller Act pay-
ment bond on behalf of employees was estab-
lished in United States ex rel. Sherman v
Carter, 353 US 210, 218-220, 1 L Ed 2d 776,
77 S Ct 793 (1957). That case also held that
amounts which the employer agreed to con-
tribute to union trust funds could be recov-
ered by the employees or their representa-
tives under the payment bond. See id., at 217-
218,1 L Ed 2d 776, 77 S Ct 793.

2. United States ex rel. Powers Regulator
Co. v Hartford Accident & Inden lity Co. 376
F2d 811 (CAl 1967); United States ex re], W.
J. Halloran Steel Erection Co. v Frederick
Raff Co. 271 F2d 415 (CAl 1959); Fidelity &
Deposit Co. v Harris, 360 F2d 402, 407-409
(CA9 1966); EImer v United States Fidelity &
Guaranty Co. 275 F2d 89 (CAS5), cert denied,
363 US 843, 4 L Ed 2d 1727, 80 S Ct 1612
(1960). See also United States ex rel. DuKnne
Corp. v United States Fidelity & Guaranty Co.
422 F2d 597. 599-600. and n 4 (CA4 1970).

3. Section 2(a> of the Miller Act, as set forth

b4
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was designed to provide an alter-
native remedy to the mechanics’
liens ordinarily available on private
construction projects. F. D. Rich Co.
v United States ex rel. Industrial
Lumber Co. 417 US 116, 122, 40 L
Ed 2d 703, 94 S Ct 2157 (1974).
Because "a lien cannot attach to
Government property,” persons sup-
plying labor or materials on a fed-
eral construction project were to be
protected by a payment bond. Id., at
121-122, 40 L Ed 2d 703, 94 S Ct
2157. The scope of the Miller Act’s
protection is limited, however, by a
proviso in § 2(a) of the Act that "had
no counterpart in the Heard Act.”
Clifford F. MacEvoy Co. v United
States ex rel. Calvin Tomkins Co.
322 US 102, 107, 88 L Ed 1163, 64 S
Ct 890 (1944). This proviso has the
effect of requiring that persons who
lack a "contractual relationship ex-
press or implied with the [prime]
contractor” show a "direct contrac-
tual relationship with a subcontrac-
tor” in order to recover on the bond.
40 USC §270b(a) [40 USCS
§270b(a)];3 see F. D. Rich Co. v

in 40 USC §270b(a) [40 USCS §270b(a)], pro-
vides in full:

"Every person who has furnished labor or
material in the prosecution of the work prth..
vided for in [the] contract, in respect of which""
a payment bond ia furnished tinder section
270a of this title and who har not been paid
in full therefor before the expiration of a
period of ninety days after the day on which
the last of the labor was done or performed
by him or material was furnished or supplied
by him for which such claim is made, shall
have the right to sue on such payment bond
for the amount, or the balance thereof, un-
paid at the lime of institution of such suit
and to prosecute said action to final execution
and judgment for the sum or sums justly due
him: Provided, however, That any person hav-
ing direct contractual relationship with a sub-
contractor but no contractual relationship ex-
press or implied with the contractor furnish-
ing said payment bond shall have a right of
action upon the said payment bond upon
giving written notice to said contractor within
ninety days from the date on which such
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United States ex rel.
[434 US'590]

Industrial
Lumber Co., supra, at 122, 40 L Ed
2d 703, 94 S Ct 2157; Clifford F.
MacEvoy Co. v United States ex rel.
Calvin Tomkins Co., supra, at 107-
108, 88 L Ed 1163, 64 S Ct 890. In
the instant case it is conceded that
Colquitt’s employees enjoyed no con-
tractual relationship, "express or im-
plied,” with Bateson, end that they
did have a "direct contractual rela-
tionship” with Colquitt. The ques-
tion before us, then, is whether Col-
quitt can be considered a "subcon-
tractor.”

[4] As we otserved in Clifford F.

MacEvoy Co. v United States ex rel.
Calvin Tomkins Co., supra, Congress
used the word "subcontractor” in
the Miller Act in accordance with
"usage in the building trades.” 322
US, at 108-109, 88 L Ed 1163, 64 S
Ct 890; see id., at 110, 88 L Ed 1163,
64 S Ct 890. In the building trades,

person did or pe-'ormed the last of the labor
or furnished or supplied the last of the mate-
rial for which such claim is made, stating
with substantial accuracy the amount claimed
and the name of the party to whom the
material was furnished or supplied or for
whom the labor was done or performed. Such
notice shall be served by mailing the same by
registered mail, postage prepaid, in an enve-
lopfe] addressed to the contractor at any place
he maintains an office or conducts his busi-
ness, or his residence, or in any manner in
which the United States marshal of the dis-
trict in which the public improvement ia situ-
ated is authorized by law to serve summons."

"a subcontractor is one who per-
forms for and takes from the
prime contractor a specific part of
the labor or material require-
ments of the original contract
o Id., at 109,88 L Ed 1163,
64 S Ct 890 (emphasis added).

It thus appears that a contract with
a prime contractor is a prerequisite
to being a "subcontractor.”4

[434 US 591]

[1b] This interpretation of the
Act’s language is confirmed by the
legislative history, which leaves no
room for doubt about Congress’ in-
tent. While relatively brief, the au-
thoritative committee reports of
both the House of Representatives
and the Senate squarely focus on the
question at issue here:

"A sub-subcontractor may avail
himself of the protection of the
bond by giving written notice to
the contractor, but that is as far

J.959). The notice provision thus prevents both
"double payments” by prime contractors and
the alternative of "interminable delay in set-
tlements between contractors and subcontrac-
tors." United States ex rel. J. A. Edwards &
Co. v Thompson Construction Corp. 273 F2d
873, 875-876 (CA2 1959), cert denied, 362 US
951, 4 L Ed 2d 869, 80 S Ct 864 (1960).

If the term "subcontractor" in the proviso
had been mc.-nt to include sub”ubcontractors
like Colquitt, it seams likely that notice would
have been requiredilmot/only to the prime
contractor, but also to intermediate subcon-
tractors like Pierce. The prime contractor or
his surety, while having initial responsibility
for payment of the claimant, would probably

4. The structure of the §2(a) proviso as itjy tyrn either withhold that amount from, or

relates to notice lends further support to this
view. Under the proviso, those having a claim
against a "subcontractor” must give written
notice to the prime contractor within 90 days
of completing work on the job in order to
recover against the payment bond. 40 USC
§270b(a) [40 USCS §270b(a)]; see n 3. supra.
This requirement "permits the prime contrac-
tor, after waiting ninety days, safely to pay
his subcontractors without fear of additional
liability to sub-subcontractors or material-
men." United States ex rel. Munroe-Lang-
Stroth, Inc. v Praught, 270 F2d 235, 238 (CAl

file a claim against, a bond or indemnity
furnished by, the intermediate subcontractor.
(Here, for example, it appears that Pierce had
agreed to indemnify Bateson against such
losses. Brief for Petitioners 18 n 15.) Hence
notice to the intermediate subcontractor
would serve the same purpose as does notice
to the prime contractor prevention of double
payments (e.g., Pierce making full payment to
Colquitt, then having to indemnify Bateson
for amounts owed by Colquitt to its em-
ployees) or delayed settlements,
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as the bill goes. It is not felt that
more remote relationships ought
to come within the purview of the
bond." HR Rep No. 1263, 74th
Cong, 1st Sess, 3 (1935); S Rep No.
1238, 74th Cong, 1st Sess, 2 (1935).

This passage indicates both that
Congress understood the difference

between "sub-subcontractors” like
Colquitt and "subcontractors” like
Pierce, and that it intended the

scope of protection of a payment
bond to extend no further than to
sub-subcontractors. See MacEvoy,
322 US, at 107-108, and n 5, 88 L Ed
1163, 64 S Ct 890. There is nothing
to the contrary anywhere in the
legislative history. Thus, while Col-

quitt could have claimed
[434 US 592]

against the
payment bond had Pierce defaulted
in its obligations, the employees of
Colquitt were not similarly protected
against Colquitt’s default, because

5. Wc note that Colquitt's employees also
would not have been protected under the
mechanic's lien statutes of many States. See
supra, at 589, 55 L Ed 2d, at 54. While these
statutes have always varied widely, it appears
that a large number of States, including some
of the most commercially significant States,
have restricted mechanics’ liens to persons
dealing directly with the prime contractor or
with a subcontractor who dealt with the
prime-contractor. See, e.g., Battista v Horton,
Myers ‘Raymond, 76 US App DC 1, 128 F2d
29, 31 (CADC 1942) (District of Columbia
mechanic’s lien statute); Wynkoop v People, 1
App Div 2d 620, 153 NYS2d 836 (1956), sum-
marily affd, 4 NY2d 892, 150 NE2d 771 (1958)
(New York statute restricting mechanics’
liens to those "performing labor for or fur-
nishing materials to a contractor [or] his sub-
contractor"). See generally Note, Mechanics'
Liens and Surety Bonds in the Building
Trades, 68 Yale U 138, 147-148 (1958).

6. See cases cited in n 2, supra; Aetna Ins.
Co. v Southern, Waldrip & Harvick, 198 F
Supp 505 (ND Cal 1961); United States ex rel.
Whitmore Oxygen Co. v ldaho Crane & Rig-
ging Co. 193 F Supp 802 (ldaho 1961); United
States ex rel. Jonathan Handy Co. v Des-
chenes Construction Co. 188 F Supp 270
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they did not have a contractual rela-
tionship with Pierce or any other
"subcontractor."1

This view of what was intended in
the Miller Act is reinforced- by the
fact that all reported decisions that
have considered the question, except
that of the court below and one
early District; Court decision, have
reached the same conclusion.8 Pre-
sumably aware of this well-settled
body of law

[434 US 593]

dating back almost 20
years, Congress has never moved to
modify the Act’s coverage. As a re-
sult, all of those concerned with Gov-
ernment projects—prime contrac-
tors, sureties, various levels of sub-
contractors and their employees—
have been led to assume that the
employees of a sub-subcontractor
would not be protected by the Miller
Act payment bond and to order their
affairs accordingly.7 In the absence

(Mass ICo0O"; United States ex rel. Newport
News Shipbuilding & Dry Dock Co. v Blount
Bros. Construction Co. 168 F Supp 407 (Md
1958). Contra, McGregor Architectural Iron
Co. v Merritt-Chapman & Scott Corp. 150 F
Supp 323 (MD Pa 1957). See also H. Cohen,
Public Construction Contracts and 'he Law
§7.9, p 208 (1961); 8 J. McBride & I. Wachtel,
Government Contracts §49.320(2] (1977); R.
Shealey, Law of Government Contracts
§ 143A, p 187 (3d ed 1938); Forster & DeB-
enedictis, Construction Contracts in Govern-
ment Contracts Practice § 14.13, pp 683-684
(1964); Stickells, Bonds of Contractors on Fed-
eral Public Works: The Miller Act, 36 BUL
Rev 499, 512-516 (1956); Note, supra, n 5, at
164.

7. In the instant case, it appears that all of

the affected parties arranged their affairs on
the assumption that Colquitt's employees
would not be covered by the payment bond.

Bateson required an indemnity agreement
from Pierce, Brief for Petitioners 18 n 15,
doubtless in part to protect Bateson from

claims against the payment bond made by
those contracting with Pierce. But Pierce did
not require a similar agreement from Col-
quitt, ibid., presumably because Pierce did not
think that Colquitt’s employees, on Colquitts
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of some clear indication to the con-
trary, we should not defeat these
reasonable expectations, particularly
in view of the importance of cer-
tainty with regard to bonding prac-
tices on Government construction
projects. See generally MacEvoy, su-
pra, a' 110-111, 88 L Ed 1163, 64 S
Ct 89

In reaching a result contrary to
that of other Courts of Appeals, the
court below did not address itself
either to the legislative history
quoted above or to the conflict
among the Circuits that its ruling
created. Instead, it focused primarily
on the substantiality and importance
of the relationship between Colquitt
and Bateson, see supra, at 588, rely-
ing for this approach on our deci-
sions in MacEvoy and F. D. Rich Co.
v United States ex rel. Industrial
Lumber Co. While those cases did
involve the scope of the term "sub-
contractor” in the §2(a) proviso,

they arose in situations in which the
[434 US 594]

firm at issue, unlike Col-
quitt, had a direct contractual rela-
tionship with the prime contractor.
The question in both cases was
whether a supplier of materials to
the prime contractor could be con-
sidered a "subcontractor,”8 and on
this question an absence of disposi-
tive statutory language and legisla-
tive history led the Court ultimately
to look to "functional” considera-
tions. 417 US, at 123-124, 40 L Ed
2d 703, 94 S Ct 2157; see 322 US, at

default, would have recourse against Bate-
son’s payment bond. Finally, the agreement
between Colquitt and the union contained a
provision, which the union ultimately chose
not to enforce, requiring Colquitt to post a
bond to guarantee the various payments that
it was required to make to the union and its
trust funds. App 13; see id., at 49 (affidavit of
union trustee).

110-111, 88 L Ed 1163, 64 S Ct 890.
In the instant case, by contrast, the
traditional tools of statutory con-
struction provide a definitive answer
to the question before us, and hence
it would be inappropriate to utilize
fhe approach relied on by the Court
of Appeals.

[5] In concluding that the word
"subcontractor” must be limited in
meaning to one who contracts with a
prime contractor, we are not un-
mindful of our obligation to construe
the "highly remedial” Miller Act
"liberalfly] ... in order properly to
effectuate the Congressional intent
to protect those whose labor and
materials go into public projects.”
MacEvoy, supra, at 107, 88 L Ed
1163, 64 S Ct 890. As we wrote in
MacEvoy, however, "such a salutary
policy does not justify ignoring plain
words of limitation and imposing
wholesale liability on payment
bonds. . .. [W]e cannot disregard
the limitations on liability which
Congress intended to impose and did
impose in the proviso of §2(a).” 322
US, at 107, 88 L Ed 1163, 64 S Ct
890. It was Congress that drew a
line between sub-subcontractors and
those in "more remote relation-
ships” to the prime contractor. HR
Rep No. 1263, supra, at 3; S Rep No.
1238, supra, at 2; MacEvoy, supra, at
108, 88 L Ed 1163, 64 S Ct 890; Rich,
417 US, at 122, 40 L Ed 2d 703, 94 S
Ct 2157. If the scope of protection
afforded by a Miller Act payment

8. In MacEvoy we held that a firm which
had merely supplied materials to the prime
contractor could not be considered a "subcon-
tractor.” In Rich we concluded that a firm
which had contracted with the prime contrac-
tor both to install certain items in a housing
project and to supply materials for the project
was a "subcontractor.”
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bond is to be extended, it is Congress
that must make the change.

[434 US 595]
The judgment of the Court of Ap-

SEPARATE

Mr. Justice Stevens, with whom
Mr. Justice Brennan joins, dissent-

ing.

The Court’s narrow reading of the
word "subcontractor” creates a sys-
tem of protection for construction
workers that | cannot believe Con-
gress intended. It drives a wedge
between employees working side by
side on tasks equally vital to "the
prosecution of the work.” 40 USC
§ 270a(a)(2) [40 USCS §270a(a)(2)].
Under the Court’s reading, those
who work for the general contractor
or for a "first-tier” subcontractor are
protected by the bond; those who
work for other subcontractors are
unprotected.

The Court’s construction of the
statute derives strong support from
the statement in the Committee Re-

ports distinguishing between "sub-
subcontractors” and "more remote
relationships.” Nevertheless, | am

persuadud that contrary evidence of
congressional intent outweighs the
isolated statement upon which the
Court’s decision primarily rests. |
shall therefore first explain why |
think the Act protects every person
who has supplied labor or material
in the prosecution of the work pro-

vided for in the prime contract.
Thereafter, | shall explain why |
1. 40 USC §270a(a)(2) [40 USCS

§ 270a(aX2)]. Almost identical language in the
Heard Acl: covered "all persona supplying [a
contractor or contractors] labor and materials
in the prosecution of the work provided for in
[a federal construction] contract.” Act of Aug.
13, 1894, ch 280, 28 Stat 278, as amended, 40
USC §270 (1926 ed) [40 USCS § 270],

2. The purpose of the Act had been ex-

38
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peals is reversed.

Mr. Justice Blackmun took no
part in the consideration or decision
of this case.

OPINION

believe the tr*erpt from the Com-
mittee Reports does not compel a
contrary conclusion.

The Miller Act, like the Heard Act
which preceded it, covers "all per-
sons supplying labor and material in
the prosecution of the work provided
for in [a federal construction] con-

tract.”*
[434 US 593]

Unless this language were to
be narrowly read to cover only per-
sons supplying labor or materials
directly to the general contractor—
and no one suggests that such a
narrow reading is proper—it plainly
identifies "the prosecution of the
work” as the proper test of coverage.
This Court so read the comparable
language in the Heard Act in United
States ex rel. Hill v American
Surety Co. 200 US 197, 50 L Ed 437,
26 S Ct 168.

In that case the Court recognized
that a "liberal interpretation” was
needed to further "the manifest; pur-;.
pose of the statute to require that
material and labor actually contrib-
uted to the construction of the pub-
lic building shall be paid for and to
provide a security to that end.” Id.,
at 203, 50 L Ed 437, 26 S Ct 168.2

plained in the House Report:

"Your committee has fully considered the
above bill, and find that there is no lav, now
in existence for the protection of mechanics
and material-men in this class of cases, as it
is contrary to allow mechanics' or material-
men’s liens on public buildingB or public
works, and in many cases person or persons
entering into contracts with the United States
for the building of public buildings are wholly
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The Hill Court therefore allowed

recovery to all who supplied labor
[434 US 597]

to
the contractor, whether directly or
indirectly through a subcontractor.-1

The question at the heart of this
case is whether Congress intended
the Miller Act to cut back the cover-
age of the Heard Act. The fact that
there was no significant change in
the statutory language identifying
the persons protected by the Act is a
sufficient reason for concluding that
no change in coverage was intend-
ed.4 This conclusion is confirmed by

insolvent at the time or at the completion of
such work, and thereby persons furnishing
material or labor are without remedy.

"In all such cases the United States re-
quires the usual penal bond from the contrac-
tor or contractors of public buildings or works
with good and sufficient security for the pro-
tection of the Government, and it seems to
the committee that it is nothing more than
just that the persons furnishing material or
labor for the construction of such work should
also be -otected in the premises, and that

there should be an additional obligation in all
such bonds to the effect that the persons
furnishing material and labor for the con-
struction of public building or work should
have the right to bring suit on said bond
... ." HR Rep No. 97, 53d Cong, 1st Sess 1
(1893).
This excerpt is significant, not only because it
explains the origin of the legislation, but also
because the first sentence illustrates the care
with which committee reports are sometimes
edited. Cf. n 16, infra.

3. "In considering the statute and determin

ing the scope of the bond divergent views
have been urged upon the court. Upon the
one hand it is insisted that the bond is to be
strictly construed and a recovery limited to
those who have furnished material or labor
directly to the contractor, and upon the other
that a more liberal construction be given and
a recovery permitted to those who have fur-
nished labor and materials which have been
used in the prosecution of the work, whether
furnished under the contract directly to the
contractor, or to a subcontractor.

"The courts of this country have generally

a study of the entire legislative his-
tory of the Miller Act.

The Miller Act was primarily de-
signed to speed workmen’s recover-
ies under the Heard Act by correct-
ing procedural flaws in the old Act.
Not a word in the legislative history
hinted that the coverage of the
Heard Act was too broad. To the
contrary, the proposed revision was

consistently presented as a
[4« US 598]

measure
to strengthen the existing rights of
laborers on public works.5"The most

given to statutes intending to secure to those
furnishing labor and supplies for the con-
struction of buildings a liberal interpretation,
with a view of effecting their purpose to re-
quire payment to those who have contributed
by their labor or material to the erection of
buildings to be owned and enjoyed by those
who profit by the contribution of such labor
or materials.. . .

"Looking to the terms of this statute in its
original form, and as amended in 1905, we
find the same Congressional purpose to re-
quire payment for material and labor which
have been furnished for the construction of

public works." 200 US, at 202-204, 50 L Eld
437,26 S Ct 168.

4. In general, the principles that governed
the Heard Act also control the Miller Act. See
Fleisher Eng. & Constr. Co. v United States
ex rel. Hallenbeck, 311 US 15, 18, 65 L Ed 12.
61 S Ct 81.

5. "The purpose sought to be accomplished"
by the Act was stated by the Treasury De-
partment, and the statement was adopted by
the House Report:

"The major purpose of the bill seems to be
to afford greater protection to subcontractors,
laborers, and materialmen by shortening the
period within which action may be instituted
by them against the surety. With this purpose
the Treasury Department is fully in accord,
as there have been many instances in which
several years have elapsed after the perform-
ance of the work before a judicial remedy was
available under the existing law." HR Rep
No. 1263, 74th Cong, 1st Sess. 1-2 (1935)
(quoting a letter from the Treasury Depart-

ment).
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radical changes made in the existing
law by these bills,”. Congressman
Miller, the proponent of the Act,
explained, "is that we provide in this
bill for two bonds; one a perform-
ance bond to the Government, and
the other a payment bond.”®

While Congress intended to speed
the recoveries v,f protected workers,
it sought to do so within the franr
work of existing law. Witnesses ter
fying in support of the Act un
Congress to preserve as much
guage from the Heard Act as possi-
ble, in order that past judicial inter-
pretations would continue to apply
under the new Act.7 Congressman
Miller

[434 US 599]

himself noted that the com-
mittee was "rather loath to disturb
existing law and existing court deci-
sions where we can correct the diffi-
culty without doing s0.”8 Thus it is
especially significant that the draft-
ers lifted bodily from the Heard Act
the coverage provision that had al-
ready been construed in Hill.

The historical context in which
the statute was enacted confirms

An identical passage appears in the Senate
Report, which merely reprints the House Re-
port. S Rep No. 1238, 74th Cong, 1st Sess, 1
(1935). Because there are no substantial differ-
ences between them, | shall refer only to the
House Report.

6. HearingB on Bonds of Contractors on
Public Works before the House Committee on
the Judiciapr, 74th Cong, 1st Sess, 67 (1935)
(hereafter cited as Hearings).

7. One witness told the Committee:
"The Heard Act has been on the statute
books since 1905. Its predecessor had been in
effect since August 1C94. Now, in that forty-
odd years the surety companies and the pub-
lic generally have spent hundreds of thou-
sands of dollars in finding out just what that
act means. As | say, it has been called to the
attention of courts hundreds of times and the

60
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this analysis. The Miller Act was
passed during the depression of the
1930's. Few construction .laborers
could then find work except on Gov-
ernment projects. Reform of the
Heard Act drew urgency from the
ironic discovery that precious con-
struction jobs too often proved
worthless when an irresponsible sub-
contractor was unable to pay his
workers. An exchange between Sen-
ators Walsh and McCarran about
the Miller Act shows the sentiments
of the day:

"Mr. WALSH. Mr. President,
the investigation conducted
by the subcommittee of the Com-
mittee on Education and Labor
showed a deplorable condition
with reference to the way em-
ployees on public buildings were
defrauded and cheated of their
wages, and any measure that will
tend to strengthen their rights
and help them to secure their
compensation is justified.

"Mr. McCARRAN. That
object of the pending bill
79 Cong Rec 13383 (1935).

is the

The language of the Miller Act is

decisions rendered have coat ua lots of money
and | do not think there ia any other statute
on the books that has been so thoroughly
analyzed and construed. You might say every
clause or every word has been examined by
some court, some place, some time. We all
know it and it is unusual now for any contro-
versy to arise over the fundamental part of
the law. The only controversy in the Heard
Act suit is whether the claimant has a good
claim or whether he has not.” Id., at 49-50.

Another witness concurred in this statement.
Id., at 59.

8. Id., at 102- Congressman Miller went
to state that he would have preferred simply
to amend the Heard Act, but that he was
eventually persuaded that a more thorough
revision was necessary. Ibid.
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entirely consistent with the obvious
legislative intent to preserve the
substantive protections of the Heard
Act. The Miller Act extends cover-

age
[434 US 600]

to "all persons supplying labor
and material in the prosecution of
the work provided for in [the] con-
tract . . . .”9This coverage is compa-
rable to that afforded by many state
mechanic’s lien statutes. See gener-
ally Note, Mechanics’ Liens and
Surety Bonds in the Building
Trades, 68 Yale LJ 138 (1958). The
purpose of both the Heard Act and
the Miller Act was to protect per-
sons supplying labor or materials for
federal construction projects, which
are not subject to state mechanic’s
liens.10 Giving an ordinary meaning
to the language used by both Acts
will achieve that purpose.

The proviso to §2(a) of the Miller
Act, which requires persons having a

9. 40 USC §270a(a)(2) [40 USCS

§270a(aX2)]. Cf. United States ex rel. Hill v
American Surety Co. 200 US 197, 204, 50 L
Ed 437, 26 S Ct 168:
"(AJIl persons supplying the contractor with
Sabor or materials in the prosecution of the
work provided for in the contract are to be
protected. The source of the labor or mate.ial
is not indicated or circumscribed. It is only
required to be 'supplied' to the contractor in
the prosecution of the work provided for. How
supplied is not stated, and could only be
known as the work advanced and the labor
and material are furnished.

"If a construction is given to the bond so
limiting the obligation incurred as to permit
only those to recover who have contracted
directly with the principal, it may happen
that the material and labor which have con-
tributed to the structure will not be paid for,
owing to the default of subcontractors and the
manifest purpose of the statute to require
compensation to those who have supplied
such labor or material will be defeated.”

10. "As against the United States, no lien
can be provided upon its public buildings or
grounds, and it was the purpose of this act to
substitute the obligation of a bond for the
security which might otherwise be obtained

direct relationship with a subcon-
tractor to give written notice of his
claim to the prime contractor, does
not narrow the coverage of the stat-
ute. It merely requires persons cov-
ered by the bond to give the re-
quired notice in order to preserve
their protection.ll

[434 US 601]

It is true, of course, that it would
be anomalous to require that notice
be given by employees of first-tier
subcontractors but not by employees
of second-tier subcontractors.2 Clif-
ford F. MacEvoy Co. v United States
ex rel. Calvin Tomkins Co. 322 US
102, 108, 88 L Ed 1163, 64 S Ct 890.
But: that anomaly is entirely avoided,
if the term "subcontractor” is read
to refer to any person CT firm that
has contracted to do any.part of the
work provided for in the prime con-
tract, whether that perron has dealt
directly with the prime contractor or

by attaching a lien to the property of an
individual." Id., at 203, 50 L Ed 437, 26 S Ct
168.

11. The proviso states:

"Providad, however, That any person having
direct contractual relationship with a subcon-
tractor but no contractual relationship ex-
press or implied with the contractor furnish-
ing said payment bond shall have a right of
action upon the said payment bond upon
giving written notice to said contracted -within
ninety days from the date on which such
person did or performed the last of the labor
or furnished or supplied the last of the mate-
rial for which such claim is made . .. ." 40
USC §270b(a) [40 USCS § 270b(a)].

12. Such an anomaly is produced by a nar-
row reading of the proviso to encompass only
persona dealing with "first-tier" subcontrac-
tors. Under the narrow reading, those dealing
with first-tier subcontractors must give notice,
while those dealing with second-tier subcon-
tractors need not. The Court avoids this
anomaly by cutting back on the coverage
provision. Rather than letting the tail wag
the dog, it is more sensible to read the notice
provision broadly, to match the breadth of the
coverage provision.
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with another subcontractor. In the
common usage of the construction
trades, the term “subcontractor”
does not include ordinary laborers or
materialmen. 1d., at 109, 83 L Ed
1163, 64 S Ct 890. But the term is
often used to describe subordinate
contractors who have accepted con-
tractual responsibility for a portion
of the work covered by the basic
contract, no matter how many sub-
contractors lie between the general
contractor and the subcontractor
who actually does the work.1l

[434 US 602]

State courts, which have more oc-
casion to deal with construction con-
tracts than we do, recognize that a
generic use of the term subcontrac-
tor is entirely proper. For example,
Colorado’s construction bond law
protects persons furnishing labor or
materials to a "contractor, or his
subcontractor.” Despite the personal
pronoun, the Colorado Supreme
Court has held that the bond covers
those who deal with a "second-tier”
subcontractor, saying:

"To construe the term ‘'sub-con-
tractor’ so as to exclude a ‘sub-
subcontractor’ from the protection
granted by the contractor’s bond

statute would require us to ignorel:

the purpose of the statute. Since
the benefits of our mechanic’s lien
act do not apply to projects con-
structed by governmental agen-
cies, a remedy similar to our me-

13. Tha Court ralies on a quotation from

Clifford F. MacEvoy Co. v Unitad State* ox
rel Calvin Tomkins Co. 332 US 102, 88 L Ed
1163, 64 S Ct 890, declaring that "a subcon-
tractor is one who performs for and takes
from the prime contractor a specific part of
the labor or material requirements of the
original contract, thua excluding ordinary la-
borers and materialmen.” Id., at 109, 88 L Ed
1163, 64 S Ct 890. The Court italicizes the
dictum and omits the holding. Ante, at 590,
55 L Ed 2d, at 55. | agree with the holding;
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chanic’s lien statute was provided
by the legislature for the protec-
tion of those furnishing supplies or
material for such projects.

The statute stands in lieu of the
mechanic’s lien statute, and is de-
signed to protect those who supply
labor and materials for public
works.” South-Way Constr. Co. v
Adams City Serv. 169 Colo 513,
516-517, 458 P2d 250, 251 (1969).

Other courts have taken a similar
approach. See, e.g., Nash Eng. Co. v
Marcy Realty Corp. 222 Ind. 396, 54
NE2d 263 (1944); Bumb v Petersmith
Controls, Inc. 377 F2d 817 (CA9
1967) (remote subcontractor is pro-
tected "subcontractor" under Cali-
fornia law); Hey Kiley Man, Inc. v
Azalea Gardens Apts. 333 So 2d 48,
50-51 (Fla App 1976). See also Note,
45 Harv L Rev 1236, 1238-1239
(1932) (using "subcontractor” gener-
ically in noting a trend favoring
bond coverage for "remote subcon-
tractors”).

Thus, if we consider the language
of the statute, its broad purpose to
provide protection comparable to
that afforded by state mechanic’
lien laws on private contracts, and
ife specific

[434 US 603]
purpose to provide protec-
tion for laborers performing work on
federal projects, we must conclude
that employees of a "sub-subcontrac-

ordinary laborers and materialman who do
not dsal with tha prims contractor or a sub-
contractor do not supply labor or materials
"in the prosecution of the work.” Cf. Mac-
Evoy, supra, at 107, 88 L Ed 1163, 64 S Ct 890
(leaving question open). Th# dictum is unfor-
tunately worded, but it doas not contradict
my viaw. Ultimately, a aaoond-tisr subcontrac-
tor who takau a portion of the contract takes
it "from the prime contractor,” although he
take* it indireitiy.
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tor" who actually perform work on
the job are protected.

n

The contrary argument rests al-
most entirely#¥on a statement in the
Committee Reports that draws a dis-

tinction
[434 US 604]

between a "sub-subcontrac-
tor” and "more remote relation-
ships.”Z* | believe the significance of
that statement has been overempha-
sized.

Those who have participated in
the making of legislative history
know that congressional reports

sometimes contain statements that
are merely intended to summarize
portions of the hearings or to answer
testimony expressing specific con-
cerns about a bill. For this reason,
the hearings should be examined in
order to understand the excerpt on
which the Court relies. In three days
of testimony, the coverage of the Act
was* mentioned only briefly. A wit-
ness for a surety company raised the
specter of remote materialmen seek-
ing to recover as "subcontractors,"
an idea Congressman Miller quickly
rejected:

"Colonel PROCTOR. ... [If] it
will cover everybody all the way
down the line whether the work
goes into the job or not you have

14. It has been argued that Congress wasmaterial men doing business on a small scale

unwilling to impose liability on sureties for a
long chain of relationships. But this argument
ignores the control that sureties and general
contractors have over their subcontractors.
They may refuse to deal with subcontractors
who do not indemnify them against remote
claims. They may even require a bond from
each subcontractor. In fact, because the gen-
eral contractor is liable, even under the
Court’s view, for claims against subcontrac-
tors in the first tier, indemnity agreements
between general contractors and their subcon-
tractors are common today. One was required
in the present case. Ante, at 593 n 7, 55 L Ed
2d, at 56-57. My reading of the statute would
simply lead cautious subcontractors to de-
mand similar guarantees from their subcon-
tractors.

There is no reason to fear that sureties’
liability will grow beyond their control or
their ability to estimate. The coat of the en-
tire project provides a basis for estimating the
aggregate contingent liability.

In addition, the Court suggests that the
Miller Act would have required laborers to
give notice to intermediate subcontractors as
well as the general contractor if a more ge-
nerous reading of the statute had been con-
templated. Ante, at 59CW591, n 4, 55 L Ed 2d,
at 55. But the drafters were understandably
worried that many unwary workers would
forfeit their protection if complicated notice
requirements were imposed. Indeed, the Trea-
sury Department opposed any notice require-
ment for just this reason:

”[0 Jver nine-tenths of your laborers and the

that were not in constant touch with their
lawyers would not know of the requirement,
and they would wake up to find that their
period had expired within which to give such
notice, and they would be barred.” Hearings
99-100. See also id., at 103, 30-31, and 36-37.
Requiring notice to the surety as well as to
the general contractor would have protected
sureties from deceitful general contractors,
and a requirement of this nature was sug-
gested to the Committee. Id., at 63. The Com-
mittee rejected that suggestion. Forcing the
laborer to notify several parties is an added
burden that increases the danger of lost
claims. Congress could have concluded that a
single notice requirement was all that should
be imposed on workers and small business-
men.

As a practical matter, no prejudice is likely
to flow from this omission. If the bond is held
to cover claims against remote subcontractors,
proximate subcontractors will no doubt be
required to indemnify the general contractor.
In return for the indemnity, these subcontrac-
tors will no doubt demand that the general
contractor promptly transmit any statutory
notice he receives.

15. "A sub-subcontractor may avail himself

of the protection of the bond by giving written
notice to the contractor, but that is as far as
the bill goes. It is not felt that more remote
relationships ought to come within ne pur-
view of the bond.” HR Rep No. 1263, 74th
Cong, 1st Sess, 3 (1935).
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an insurance policy and not a
surety. For example, if it will
cover the labor of the quarrynian
that strips the quarry, that he is a
subcontractor to the man that cuts
the stone, that he is a subcontrac-
tor with the man that lays the
stone and he is a subcontractor
with the general contractor, you
have a situation there that is an
insurance policy and not a bond.

[434 US 605]

"Mr. MILLER. We are not figur-

ing in going into all the subcon-

tractors.” Hearings 61-62 (empha-
sis added).

This colloquy was concerned with
the danger that the term "subcon-
tractor” might be used loosely to
describe the suppliers or employees
of materialmen. It was that danger
that 1 believe the Committee Report
was intended to forestall. Obviously,
suppliers or employees of material-
men do not provide "work [that] goes
into the job.” They Eire not consid-
ered "subcontractors” under the
most common usage in the construc-
tion trades, as this Court recognized
when it construed the Miller Act to
bar the claims of remote material-
men and their employees. Clifford F.
MacEvoy Co. v United States ex rel.

16. As ia demonstrated by the legislative
history of the Heard Act, see n 2, supra, a
committee report is not edited as carefully as
the bill itself.

17. Unlike the Court, | would not put great
weight on the industry’s longstanding "as-
sumption” about the law. Ante, at 592-593,
and n 7,55 L Eld 2d, at 56-57. For many years
after passage of the Miller Act, no court
ratified this assumption, and the cases since
the mid-1950's have been divided. The Court
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Calvin Tomkins Co. 322 US 102, 88
L Ed 1163, 64 S Ct 890.

It is the "remote relationship" of
persons like the quarryman and the
stonecutter mentioned in the hear-
ings that | believe the author of the
Committee Report intended to ex-
clude from the statute. Since the
wordirg of the statute is itself ade-
quate to effectuate this intent, there
is no reason to give further effect to
the unnecessarily broad language
used by the author of the Committee
Report to allay the narrow concern
identified in the Committee hear-
ings.BIf Congress had intended to do
more than allay thac concern—if it
had intended to cut back on the
coverage of the Heard Act—I am
convinced that it would have used
statutory language to accomplish its
purpose.I7

[434 US 606]

In sum, while | cannot unequivo-
cally assert that my explanation of
the statement iu the Committee Re-
port is correct, the apparent genesis
of the statement casts sufficient
doubt on its intended purpose to
prevent it from overriding what |
regard as compelling evidence of a
contrary congressional intent.

I respectfully dissent.

notes three Circuits that have supported the
industry’s view and one that has attacked it.
Ante, at 5£2 589. n 2, 55 L Ed 2d, at 54. It
finds a similar pattern among the District
Courts: four in favor and ou? opposed. Ante,
at 592 n 6,55 L Ed 2d, at 56. The preponder-
ance of authority supports the industry, but
the cases hardly justify a claim that the law
was “"well-settled” or certain before today.
The fact that this case is before us argues to
the contrary, for this Court seldom grants
certiorari to decide "well-settled” questions.
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Date referred: 3/15/88 FURTHER REFERRALS:

DATE: [ft
The Judiciary Committee has considered HB 312

"An Act relating to standards of conduct for members of the legislature and
employees of the legislature; and providing for an effective date.”

RECOMMENDS:
[ replace with C.S 3 (71 Cj A 1 the same title
[ 1 attached amendment(s) ~ 1 a new title
[ do pass
[ 1 do not pass
[ 1 no recommendation
[ 1 individual recommendations
[ 1 additional referral to the Committee
ADOPTS: [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s):

L Jfiscal impact [ 1 same as previous fiscal note
[ Jzero fiscal note published
[ Jzero with analysis L same as previous zero Tiscal

note published ~|/S 7
SIGNJHFfa OMNIHER RECOMMENDAT IONS™ -
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Original sponsor: Pourchot

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 312 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to standards of conduct for members
of the legislature and employees of the legislature;
and providing for an effective date."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.60.020(a) is amended to read:
©)) Except as otherwise provided in this subsection, this cha
ter applies to a member of the legislature and to a person employed by
the legislative branch of government. This chapter does not apply to
QO a Tormer member of the legislature or to a person
formerly employed by the legislative branch of government unless the
provision specifically states that it so applies;
(2 a person elected to the legislature who at the time of
election is not a member of the legislature;
(3 a person employed by the legislative branch of govern—
ment whose position [COMPENSATION] 1is established below [STEP A,]
Range 18 of the state salary schedule established in AS 39.27.011(a)
[;
(@)) A PERSON EMPLOYED PRIVATELY BY A LEGISLATOR [IF THE
PERSON DOES NOT PERFORM LEGISLATIVE DUTIES].
* Sec. 2. AS 24.60.050 is repealed and reenacted to read:
Sec. 24.60.050. STATE PROGRAMS AND LOANS. () It is not a

conflict of. interest for a person to whom this chapter applies to

participate in a state program or to receive a loan from the state if

the program or loan

1- CSHB 312(Jud)



(1) is generally available to members of the public;
(@) is subject to fixed eligibility standards; and

(©)) requires minimal discretion in determining qualifica—

(b) The committee shall annually review state programs and state
loans and publish a list of programs and Qloans that, in the view of
the committee,

(1) meet the standards of (a) of this section;
(2) do not meet the standards of (@) of this section.

© Each February 1, each person to whom this chapter applies
shall deliver to the division of legislative audit a report of each
participation by the person in a state program or receipt of a state
loan as of January 15 of that year for a program or loan listed in
(b)(2) of this section. The division of Jlegislative audit shall
prepare an appropriate report for the presiding officer of each house
that lists the name of the person and kind of program participation or
loan. The Qlists shall be published in the supplemental journals
before February 15.

@ Each person to whom this chapter applies who begins par—
ticipation in a state program or who receives a loan listed under
(b)(2) of this section after January 15 of each year shall deliver a
report of the program or loan to the committee within 30 days after
the participation in the state program or receipt of a state loan
begins. The report shall be published in the appropriate supplemental
journal if received by the committee during the regular session of the
legislature. Each report Tfiled with the committee under this subsec—

tion is open to the public.

(e) Each record of a state agency relating to participation in a
state program or receipt of a state loan by a person to whom this

CSHB 312 (Jud) —2-



chapter applies may be disclosed to the committee and to the division
of legislative audit.

() The committee shall annually identify the programs and loans
to be audited by the division of legislative audit during the follow—
ing year, 1including the scope of the audit. The division of legisla—
tive audit shall prepare a report to the committee on the audit of the
participation in state programs and the receipt of loans from the
state by persons to whom this chapter applies. The report to the
committee is confidential until it is released by the committee.

((¢)) In this section “tate program" means a program 1in which
tangible assets of the state or a right to use tangible assets of the
state are transferred from the state to a person to whom this chapter
applies.

Sec. 3. AS 24.60.130(d) 1is amended to read:

@ The members of each subcommittee shall elect a chair who
must be a member of the legislature. The chair selected by the senate
subcommittee shall chair the full committee beginning the first day of
the regular session in odd-numbered years and the chair selected by
the house subcommittee shall chair the full committee beginning the
first day of the regular session in even-numbered years.

Sec. 4. AS 24.60.130(e) 1is amended to read:

(e Except as provided in this subsection, a [A] vacancy on the
committee shall be filled under (b) of this section. An individual
who is appointed to fill a vacancy that occurs during the last 10 days
of the first regular session of a legislature or during the interim
between regular sessions of that Ilegislature serves without concur-
rence or ratification through the 10th day of the second regular
session of the legislature. An individual who jis appointed to fill a

vacancy that occurs during the last 10 days of the second regular
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session of a legislature or during the interim after the second regu—
lar session serves without concurrence or ratification through the
convening of the Tfirst regular session of the next legislature.

* Sec. 5. AS 24.60.130 is amended by adding a new subsection to read:

©O) A quorum of a committee established under this sect

consists of a majority of the Members of the committee. A quorum of a
subcommittee established under this section consists of a majority cf
the members of the subcommittee. Notwithstanding the provisions cf
this subsection, a committee does not have a quorum unless three
legislative members are present and a subcommittee does not have a
quorum unless two legislative members are present,.

* Sec. 6. AS 24.60.170(d) is amended to read:

@ A proceeding 1is commenced by the filing of a complaint
the committee. A complaint may be initiated by any person. A com—
plaint shall be in writing and signed under oath by the person making
the complaint. A [NO] complaint, other than a complaint initiated by
at least two-thirds of the members of the committee, may not be fFfiled
within a period of 60 days preceding a state primary or general elec—
tion. Each proceeding [ALL PROCEEDINGS] pending before the committee
on the 60th day preceding a state primary or general election i£ [ARE]
stayed until certification of the election unless the proceeding is
[PROCEEDINGS ARE] based on a complaint initiated by at Ileast two-
thirds of the members of the committee or, on a complaint initiated by
a person who 1is not a member of the committee, if two-thirds of the
members of the committee direct the continuation of the proceeding.
The committee shall notify in writing a person against whom a com—
plaint has been Ffiled of a stay of the proceeding. If the person
objects 1iIn writing to the stay the proceedings shall continue.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c)-

CSHB 312 (Jud) —4-



5-0744B
Bseatlley
Original sponsor: Pourchot

1IN THE HOUSE

2 CS FOR HOUSE BILL NO. 312 ( )

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FIFTEENTH LEGISLATURE - SECOND SESSION

S A BILL

®  For an Act entitled: "An Act relating to standards of conduct for members

! of the legislature and employees of the legislature;

8 and providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 24.60.020(a) 1is amended to read:

u (3) Except as otherwise provided in this subsection, this chap—

12 ter applies to amember of the legislature and to a person employed by

13 the legislative branch of government. This chapter does not apply to
14 (@) a fTormer member of the Jlegislature or to a person
15 formerly employed by the legislative branch of government unless the
16 provision specifically states that it so applies;

o @) aperson elected to the legislature who at the time of
18 election is not a member of the legislature;

19 (3 a person employed by the legislative branch of govern—
20 ment whose position [COMPENSATION] 1is established below [STEP A,]
2l Range 18 of the state salary schedule established in AS 39.27.011(a)
22

23 (@)) A PERSON EMPLOYED PRIVATELY BY A LEGISLATORMNFATHE
24[ ES NOT PERFORM LEGISLATIVE DUTIES].

25 S 24.60.030(F) 1is amended to read:

26 ) It is a conflict of interest for a member of the legislatur
27 to accept money”raisejryFROM AN EVENT HELD WITHIN THE CAPITAL CITY]
28 during the session [IF A SUBSTANTIAL PURPOSE OF THE EVENT IS TO RAISE

29 MONEY OK BEHALF OF THE MEMBER] for political [STATE LEGISLATIVE]
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campaign purposes or for political purposes.
Sec. 3. AS 24.60.050 1is .repealed and reenacted”tV read:

Sec. 24.60.050. STATE PROGRAMS AND LOANS. @) It is not a
conflict of interest for a person to whom this chapter applies to
participate in a state program or to receive a loan from the state if
the program or loan

(€D is generally available to members of the public;
@) is subject to fixed eligibility standards; and

©)) requires minimal discretion in determining qualifica—

(b) The committee shall annually review state programs and st
loans and publish a list of programs and loans that, 1in the view of
the committee,

(1) meet the standards of (a) of this section;
(2 do not meet the standards of (a) of this section.

©) Each February 1, each person to whom this chapter applies
shall deliver to the division of legislative audit a report of each
participation by the person in a state program or receipt of a state
loan as of January 15 of that year Tfor a program or loan listed in
(b)(2) of this section. The division of legislative audit shall
prepare an appropriate report for the presiding officer of each house
that lists the name of the person and kind of program participation or
loan. The Hlists shall be published in the supplemental journals
before February 15.

@ Each person to whom this chapter applies who begins par—
ticipation 1iIn a state program or who receives a loan listed under
(b)(2) of this section after January 15 of each year shall deliver a
report of the program or loan to the committee within 30 days after

the participation in the state program or receipt of a state loan
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begins. The report shall be published iIn the appropriate supplemental

journal if received by the committee during the regular session of the

legislature. Each report filed with the committee under this subsec—
tion is open to the public.

(e) Each record of a state agency relating to participation in a
state program or receipt of a state loan by a person to whom this
chapter applies may be disclosed to the committee and to the division
of legislative audit.

() The committee shall annually identify the programs and loans
to be audited by the division of legislative audit during the follow—
ing year, including the scope of the audit. The division of legisla—
tive audit shall prepare a report to the committee on the audit of the
participation 1iIn state programs and the receipt of loans from the
state by persons to whom this chapter applies. The report tothe
committee is confidential until it is released by the committee.

@ In this section '"state program"™ means a program in which
tangible assets of the state or a right to use tangible assets of the
state are transferred from the state to a person to whom this chapter
applies.

Sec. 4. AS 24.60.130(d) 1is amended to read:

@ The members of each subcommittee shall elect a chair who
must be a member of the legislature. The chair selected by the senate
subcommittee shall chair the full committee beginning the first day of
the regular session in odd-numbered years and the chair selected by
the house subcommittee shall chair the full committee beginning the
first day of the regular session in even-numbered years.

Sec. 5. AS 24.60.130(e) is amended to read:
(e Except as provided in this subsection, a [A] vacancy on the

committee shall be Ffilled under Cb) of this section. A> individual
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who 1is appointed to fill a vacancy that occurs during the last 10 days
of the Tfirst regular session of a legislature or during the interim
between regular sessions of that legislature serves without concur-
rence or ratification through the 10th dav of the second regular
session of the legislature. An individual who is appointed to fill a
vacancy that occurs during the last 10 ds ~ of the second regular
session of a legislature or during the interim after the second regu-
lar session serves without concurrence or ratification through the
convening of the first regular session of the next legislature.
* Sec. 6. AS 24.60.130 1is amended by adding a new subsection to read:

a A quorum (orT)a committee established under this secti
consists of a majority of the members of the committee. A quorum(®onja
subcommittee established under this section consists of a majority of
the members of the subcommittee. Notwithstanding the provisions of
this subsection, a committee does not have a quorum unless three
legislative members are present and a subcommittee does not have a
quorum unless two legislative members are present.

* Sec. 7. AS 24.60.170(d) 1is amended to read:

@ A proceeding is commenced by the filing of a complaint w
the committee. A complaint may be initiated by any person. A com—
plaint shall be in writing and signed under oath by the person making
the complaint. A [NO] complaint, other than a complaint initiated by
at least two-thirds of the members of the committee, may not be Filed
within a period of 60 days preceding a state primary or general elec—
tion. Each proceeding [ALL PROCEEDINGS] pending before the committee
on the 60th day preceding a state primary or general election i£ [ARE]
stayed until certification of the election unless the proceeding is
[PROCEEDINGS ARE] based on a complaint initiated by at least two-
thirds of the members of the committee or. on a complaint initiated bv

CSKE 312( ) -4-
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a person who 1is not a member of the committee, if two-thirds of the
members of the committee direct the continuation of the proceeding.
The committee shall notify in writing a person against whom a com—
plaint has been filed of a stay of the proceeding. If the person

objects iIn writing to the stay the proceedings shall continue.

* Sec. 8. AS 24.60.030(g) 1is repealed.

* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).
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Bradlev
3/28/88
Original sponsor: Pourchot
1 IN THE HOUSE
2 CS FOR HOUSE BILL NO. 312 ( )
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - SECOND SESSION
5 I A BILL
6 J
For an Act entitled: "An Act relating to standards of conduct for members

of the legislature and employees of the legislature;
8 and providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 24.60.020(a) fs”™amend"ed) to read:

u ©)) Except as otherwise provided in this subsection, this cha
12 ter applies to a member of the legislature and to a person employed by

13 the legislative branch of government. This chapter”aoes not appl/v to

14

) a Tformer member of the legislature or to a person

5 formerly employed by the legislative branch of government unless the
16 provision specifically states that it so applies;
17 (2) a person elected to the legislature who at the time of
18 election is not a member of the legislature;
19 (©)) I person employed by the legislative branch of govern—
20 mentwhose position [COMPENSATION] 1is established below [STEP A,]
2 Range 18 of the state salary schedule established in AS 39.27.011(a)
22

VA
2 N @ A PERSON EMPLOYED PRIVATELY BY A LEGISLATOR [IF THE

: A Vegffiesy vV

24 § PERQBN bos MET FPERFORI AY PSRN ATVE_TIFTES § v ot
1 * Sec. 2L AS 24 .60. 030 () i~amended to/read:

fJ_LtL"is a conflict of interest for a member of the legislature
tichaccept ncip/ey raised [FROM ANNEVENAHELD WITHIN THE CAPITAL CITY]
during the session [IF A SUBSTANTIAL PURPOSE OF THE EVENT IS TO RAISE
MONEY ON BEHALF OF THE MEMBER] for political [STATE LEGISLATIVE]

~1- CSHB 312( )



campaign purposes or for_Q.t.her. .stateJLegis™ativh political purposes.
Sec. 3. AS 24.60.050 (®s repealed “nd reenactecf£/to read:
Sec. 24.60.050. STATE PROGRAMS AND LOANS. ©)) H

conflict of interest for a person to whom this chapter Applies7 to
participate in a state program or to receive a loan from the state if
the program or loan

N ¢)) is generally available to members of the public;

N )] is subject to fixed eligibility standards; and

©)) requires minimal discretion in determining qua

(b) The committee shall annually review state programs and sta
loans and publish a list of" program& Nancf® loans that), in the view of
the committee,

(1) meet the standards of (a) of this section;
(2) do not meet the standards of (a) of this section.

() Each February 1, each person to whom this chapter applies
shall deliver to the division of legislative audit a report of each
participation by the person in a state program or receipt of a state
loan as of January 15 of that year for a program or Qloan listed in
(b)(2) of this section. The division of legislative audit shall
prepare an appropriate report for the presiding officer of each house
that lists the name of the person and kind of program participation or
loan. The Hlists shall be published in the supplemental journals
before February 15.

@ Each person to whom this chapter applies who begins par—
ticipation 1in a state program or who receives a loan listed under
(b)(2) of this section after January 15 of each year shall deliver a
report of the program or loan to the committee within 30 days after

the participation 1iIn the state program or receipt of a state Iloan
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begins. The report shall be published in the appropriate supplemental

journal if received by the committee during the regular session of the

legislature. Each report filed with the committee under this subsec—
tion is open to the public.

(e) Each record of a state agency relating to participation in a
state program or receipt of a state loan by a person to whom this
chapter applies may be disclosed to the committee and to the division
of legislative audit.

() The committee shall annually identify the programs and loans
to be audited by the division of legislative audit during the follow—
ing year, including the scope of the audit. The division of legisla—
tive audit shall prepare a report to the committee on the audit of the
participation 1in state programs and the receipt of Iloans from the
state by persons to whom this chapter applies. The report to the
committee is confidential until it is released by the committee.

((¢)) In this section 'state program'"™ means a program in which
tangible assets of the state or a right to use tangible assets of the
state are transferred from the state to a person to whom this chapter
applies. n
Sec. 4. AS 24.60.130(d) (is amended t0 read:

@ The members of eacH subcommittee shall elect a chair who
must be a member of the legislature. The chair selected by the senate
subcommittee shall chair the full committee beginning the first dav of
the regular session in odd-numbered years and the chair selected by
the house subcommittee shall chair the full committee beginning the
first day of the regular session in even-numbered years.

Sec. 5. AS 24.60.130(e) 1is amended to read:

) Except as provided in this subsection, a [A] vacancy on the

committee shall be Ffilled under (b) of this section. An individual

-3- CSHB 312( )



who 1is appointed to fill a vacancy that occurs during the last 10 davs

of the TFirst regular session of a legislature or during the interim

between regular sessions of that Ilegislature serves without concur—
rence or ratification through the 10th dav of the second regular

session of the legislature. An individual who 1is appointed to fill a
vacancy that occurs during the last 10 davs of the second regular

session of a legislature or during the interin after the second regu-

lar session serves without concurrence or rajmtEinratrrori® through the

convening of the Tfirst regular session of phé'ne?tP'—4egisla£u\e.

* Sec. 6. AS 24.60.130 },s amended by addin”™a new subsection tI> read:

©O) A quorum ork a committee established-— under®*~this section
consists of a majority of the members of the committee. A quorum on a
subcommittee established under this section consists of a majority of
the members of the subcommittee( Notwithstanding the provisions of
this subsection, a committed does” "not--have™"a quorum ..-unless three
legislative members are present and a subcommittee”™does not. have a
quorum unless two legislative members\are present.

* sec. 7. AS 24.60.170(d)“isamended hd read:

@ A proceeding is comnreficed by the filing of a compla
the committee. A complaint may be initiated by any person. A com—
plaint shall be in writing and signed under oath by the person making
the complaint. A [NO] complaint, other than a complaint initiated by
at least two-thirds of the members of the committee, may not be TFfiled
within a period of 60 days preceding a state primary or general elec—
tion. Each proceeding [ALL PROCEEDINGS] pending before the committee
on the 60th day preceding a state primary or general election i£ [ARE]
stayed until certification of the election unless the proceeding Iis
[PROCEEDINGS ARE] based on a complaint 1initiated by at Ileast two-

thirds of the members of the committee or, on a complaint initiated bv

CSHB 312( ) _a-
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a person who is not a member of the committee, if two-thirds of the
members of the committee direct the continuation of the proceeding.
The committee shall notify 1iIn writing a person against whom a com—
plaint has been filed of a stay of the proceeding. IT the person
objects in writing to the stay the proceedings shall continue.

£c. 8. AS 24.60. 030(g) is repealed”.

* Sec. 9. This Act takes effect immediately under AS 01. 10.07C(c).

-5- CSHB 312( )
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REPRESENTATIVE ANCHORAGE
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HB 312 MEMORANDUM
For House Floor, April 12, 1988

Section 1 AS 24.60.020 (APPLICABILITY)- Changed to reflect that
covered employees are only those employees hired at 18A or above,
not those compensated at the level of 18A or above (for example,
a 16F). This also eliminates private employees of members from
coverage.

Section 2 AS 24.60.050 (STATE PROGRAMS AND LOANS)- Repealed and
re-enacted to allow spot audits of loans and programs so that
auditors do not need to audit all 350+ state loans and programs
as now required. Members and covered employees will check off
their participation in the discretionary loans and programs and
report their participation to Legislative Audit by February 1.
The committee will establish the scope of the audits of discre—
tionary and non-discretionary programs and loans each year.

Section 3 AS 24.60.130(d) (SELECT COMMITTEE ON LEGISLATIVE
ETHICS)- Ensures that the chair of the House and Senate subcom—
mittees are members of the legislature, not a public member. It
also eliminates confusion by making clear that the chair of the
full committee changes on the Ffirst day of the regular session
yearly.

Section 4 AS 24.60.130(e) (SELECT COMMITTEE ON LEGISLATIVE
ETHICS)— Amends the method of appointment to a vacancy that
occurs at the very end of the session or during the interim. It
allows that a member may serve without ratification until the
next session of the legislature.

Section 5 AS 24.60.130 (SELECT COMMITTEE ON LEGISLATIVE ETH—
ICS)— Adds a new subsection that establishes that a subcommittee
quorum does not exist unless at least two members are members of
the legislature and a quorum of the full committee does not exist
unless at least three members of the legislature are present.

Section 6 AS 24.60.170(d) (PROCEEDINGS BEFORE THE COMMIT—
TEE)— Allows committee action on a complaint during the 60-day
period preceding an election if two-thirds of the members of the
committee so vote. Now, the only action allowed is that on
complaints iInitiated by the committee, not complaints initiated
by an individual.

Section 7 An immediate effective date.



MEMORANDUM

TO: Rep. Pat Pourchot, Chair

FROM: Kim Elton

RE: HB 312, amendments to the Ethics Code
DATE March 28, 1988

HB 312 1is in the House Judiciary Committee after passing out of
the State Affairs Committee March 13. The Judiciary Committee has
scheduled its first hearing of the bill for Monday, March 28.
This analysis is of the proposed committee substitute.

Section 1 removes an ambiguity in the code. The code covers
legislative employees and legislators (as established in AS
24.60.010) yet AS 24.60.020(a)(4) does not allow an exemption
from provisions of the code for private employees of a legislator
(unless that private employee does no legislative work). By
deleting AS 24.60.020(a)(@)> all individuals hired privately by a
legislator will be exempt from the provisions of the act.

This section also clarifies that only legislative employees
employed at or above the level of Step A, Range 18, are covered
by the provisions of the ethics statute. Present language can be
interpreted to mean that those who earn the equivalent of an 18A
or above (i.e. a 17F or even a 14L) are covered by the provisions
of the ethics statute. [This section amends AS 24.60.020(a)(3)]

Section 2 establishes a blanket prohibition of fundraising during
the legislative session. Previously, Tfundraising activities
outside the Capital were allowed while the legislature was in
session. This amendment also makes clear that all political
fundraising is banned. Previous language provided a loophole that
allowed fundraising activity for an office other than a state
legislative office. [This section amends AS 24.60.030(F)]

Section 3 changes the mandated loan and program audit procedures
in the existing statute. The new provisions require members and
covered employees to report by Feb. 1 their participation in
state loan programs or other state programs that are not



generally available to members of the public, that are not
subject to fixed eligibility standards and in which there is more
than minimal discretion exercised in determining qualifications.
Legislative Audit annually will prepare two lists of loans and
programs that do and do not meet these standards and the ethics
committee annually will certify both lists.

Legislative Audit also will collect the disclosures by covered
persons of participation iIn the discretionary programs and submit
the disclosures for publication in the appropriate House or
Senate Journal by February 15. Legislative Audit will audit
annually a certain number of loan programs and other state
programs as directed by the ethics committee.

Presently, Legislative Audit is required to audit all state
programs and loans (of which there are more than 350) to check
compliance with program and loan provisions. This is an impossi—
ble chore. The provisions of this section reduce that responsi—
bility and give the ethics committee the flexibility of directing
audits of important discretionary loans and programs and spot
checking other loans and programs. Also, there presently are no
requirements that covered persons disclose their participation 1in
the discretionary loans and programs and participation is instead
discovered through the cumbersome process of having many state
agencies review their files against a list of covered persons.
[This section repeals and replaces AS 24.60.050]

Section 4 amends the present ethics code to ensure that the chair
of the Senate or House subcommittees is a member of the legisla—
ture. The way the statute is now drafted, the chair of either
subcommittee could be one of the public members.

This section also clarifies the date at which the Senate subcom—
mittee chair and the House subcommittee chair begin their tenure
as chair of the full committee. Present language seems to imply
that the new chair of the full committee assumes duty on the
first day of each year and the new language clarifies that the
new chair assumes the duty on the first day of the legislative
session each year. [This section amends AS 24.60.130(d)]

Section 5 amends the method of appointment to a vacancy on the
committee so that a vacancy occurring at the very end of a
session or during the interim can be filled and the new appointee
can serve pending confirmation or ratification. This means that
the newly-appointed member of the legislature can serve without
concurrence of the appropriate body and a newly-appointed public
member can serve without ratification until the new legislature
convenes or the tenth day of the second session, depending upon
when the vacancy occurred. [This section amends AS 24.60.130(e)]

Section 6 establishes that a subcommittee quorum does not exist
unless at least two members are members of the legislature. A
quorum of the Ffull committee does not exist unless three members
present are members of the legislature. This means that public
members cannot “outvote® legislative members in either the



subcommittees or the full committee. [This section adds a new
subsection, AS 24.60.130(1)]

Section 7 allows committee action on a complaint during the 60
days preceding a primary or general election (and until certifi—
cation of the election) 1if two-thirds of the members of the
committee vote to direct the continuation of the proceedings.
Previously, the only complaints that could proceed in the
60-day-until-certification time frame were complaints that were
initiated by a two-thirds vote of the committee- not complaints
initiated by an individual. [This section amends AS
24.60.170(d)]

Section 8 repeals the subsection that exempts Juneau legislators
from the ban on fundraising in the Capital City during the
legislative session. Section 2 of this package of amendments to
the ethics code bans fundraising activities during the legisla—
tive session. The effect of adopting Section 2 without repealing
AS 24.60.030(g), would mean that Juneau legislators could have
fundraisers in Juneau during sessions while all other legislators
would be banned from holding fundraisers, anywhere, during
sessions.

Section 9 establishes an immediate effective date.



MEMORANDUM

TO: Rep. Pat Pourchot

FROM: Kim Elt~ArTZ-----"7

RE: Loans and programs in the code of ethics
DATE: March 25, 1988

Below is a capsulized version of the approach to loans and
programs that will be reflected in the CS for HB312. Participat—
ing with me in outlining the approach was Randy Welker, Merle
Jensen and Dick Bradley.

DUTIES OF COVERED EMPLOYEES AND MEMBERS:

1) report by Feb. 1 their participation in °D° loans and programs
(the list of current "D programs can be included in the hiring
packet for new employees and a memo of reminder of the obligation

to report should be sent the first day of the session to members
and current employees).

DUTIES OF THE COMMITTEE:
1) annually certify the *D* and "Al loan and program list;

2) annually establish* which "Al and "D* loans and programs will
be audited and the depth of the audit.

DUTIES OF LEGISLATIVE AUDIT:

1) annually review and update the loans and programs for certifi—
cation by the committee;

2) receive the Feb. 1 disclosures of participation in "D" loans
and programs from covered employees and members;

3) submit to the Senate Secretary and House Clerk a list of the
disclosures** for publication in the appropriate journal on Feb.
15;



4) -au&Br~tlTe~ loans—-and-programs seleeted from-the LArk=aTKr-~*-D1
list by-.fehe-"Treamrttge.

There also was discussion of the APOC loan disclosure provisions 4
in the current statute (24.60.050[c])- This statutory provision
requires only that current members and covered employees send
notice of an application. There is no provision for annually
disclosing the continuing loan obligation. There 1is, of course, a
potential for abuse in awarding a loan but there is also a
potential for abuse in the servicing of the loans.

Our discussion this morning concluded that the only purpose for
the present APOC requirement is because a member of the public
assumes that type of disclosure would be filed with APOC. We can
easily remove the provision and the committee can administrative —
ly direct legislative audit to copy APOC with the annual list
submitted for the journals so that APOC can maintain a disclosure
file in their offices.

*To avoid an appearance of bias by the committee, it is probably
advisable for the committee to receive and certify the updated
list of "A" and 1D 1 loans and programs and establish the parame—
ters of the audits before names are associated with D1 programs
on Feb. 1. If the audit parameters are established soon after
Feb. 1, some may accuse the committee of avoiding an audit in a
loan or a program because Senator X or Representative Y 1is in
that program. If, on the other hand, the *A* and D" lists are
certified and the audit parameters are established in November,
months before the new disclosures, the appearance of bias 1is
lessened.

**Loan disclosures in the journals now reflect participation and
the status (current or delinquent). Under this scenario, partici—
pation would be disclosed but status, which is just one of

several elements to be reviewed in a full audit, would not be
disclosed until the committee releases the audits. To include
status, Legislative Audit would need to circulate the "D1 disclo—
sures received Feb. 1 to appropriate state agencies, allow time
for the agencies to check the status and report back to the
committee. This would require additional time and public disclo—
sure of potential conflicts would be pushed back to mid-session.



PROPOSED AMENDMENTS TO HB 312
By REPRESENTATIVE PAT POURCHOT

March 11, 1988

1) To clarify that only legislative employees employed at or
above the level of Step A, Range 18 are covered by the code of
ethics.

AS 24.60.020(a)(3) 1is amended to read:

(3) a person employed by the legislative branch of
government who [whose compensation] 1is below Step A, Range
18 of the state salary schedule established in AS
39.27.011(a)?

2) To clarify the date at which the Senate subcommittee chair and
the House subcommittee chair begin their tenure as chair of the
full committee.

AS 24.60.130(d) is amended to read:

(d The members of each subcommittee shall elect a chair.
The chair selected by the senate subcommittee shall chair
the full committee beginning the first day of the session in
odd-numbered years and the chair selected by the house
subcommituee shall chair the full committee beginning the
first day of the session in even-numbered years.



MEMORANDUM

TO: Rep . Pat Pourchot

FROM: Kim Elte*a--—- —

RE: Loans and programs in the code of ethics
DATE: March 25, 1988

Below is a capsulized version of the approach to loans and
programs that will be reflected in the CS for HB312. Participat—
ing with me in outlining the approach was Randy Welker, Merle
Jensen and Dick Bradley.

DUTIES OF COVERED EMPLOYEES AND MEMBERS:

1) report by Feb. 1 their participation in "D" loans and programs
(the list of current <D " programs can be included in the hiring
packet for new employees and a memo of reminder of the obligation
to report should be sent the first day of the session to members
and current employees).

DUTIES OF THE COMMITTEE:
1) annually certify the *D* and "A" loan and program list?

2) annually establish* which "Al and "D" loans and programs will
be audited and the depth of the audit.

DUTIES OF LEGISLATIVE AUDIT:

1) annually review and update the loans and programs for certifi—
cation by the committee?

2) receive the Feb. 1 disclosures of participation in "D loans
and programs from covered employees and members?

3) submit to the Senate Secretary and House Clerk a list of the
disclosures** for publication in the appropriate journal on Feb.
15,-



4) -audirtr~tke loams-and programs- coloetod fr-

There also was discussion of the APOC loan uio”uouicCc ~XWVXOXWUO
in the current statute (24.60.050[c]). This statutory provision
requires only that current members and covered employees send
notice of an application. There is no provision for annually
disclosing the continuing loan obligation. There 1is, of course, a
potential for abuse in awarding a loan but there is also a
potential for abuse in the servicing of the loans.

Our discussion this morning concluded that the only purpose for
the present APOC requirement is because a member of the public
assumes that type of disclosure would be filed with APOC. We can
easily remove the provision and the committee can administrative—
ly direct legislative audit to copy APOC with the annual list
submitted for the journals so that APOC can maintain a disclosure
file in their offices.

*To avoid an appearance of bias by the committee, it is probably
advisable for the committee to receive and certify the updated
list of "A" and D" loans and programs and establish the parame—
ters of the audits before names are associated with ™1 programs
on Feb. 1. If the audit parameters are established soon after
Feb. 1, some may accuse the committee of avoiding an audit in a
loan or a program because Senator X or Representative Y 1is in
that program. If, on the other hand, the *A" and 1D " lists are
certified and the audit parameters are established in November,
months before the new disclosures, the appearance of bias 1is
lessened.

**Loan disclosures in the journals now reflect participation and
the status (current or delinquent). Under this scenario, partici—
pation would be disclosed but status, which is just one of

several elements to be reviewed in a full audit, would not be
disclosed until the committee releases the audits. To include
status, Legislative Audit would need to circulate the 1D " disclo—
sures received Feb. 1 to appropriate state agencies, allow time
for the agencies to check the status and report back to the
committee. This would require additional time and public disclo—
sure of potential conflicts would be pushed back to mid-session.
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MEMORANDUM February 24, 1988

SUBJECT: Standards of conducts under AS 24.60
[HB 312]

TO: Representative Pat Pourchot

FROM: Richard A. Bradley

Legislative Counsel

Kim Elton has requested a sectional analysis of the above
described bill.

As a preliminary matter, please note that a sectional analy—
sis of the bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1 of the bill amends AS 24.60.030(f). The section
broadens the scope of the existing provision of law that
prohibits fundraisers during the legislative session in
Juneau; the existing provision permits fund-raising events
outside of Juneau. The amendment prevents the acceptance of
funds raised during the session. The amendment also broad—
ens the prohibited purposes; existing law seems to prohibit
only fundraisers for legislative campaign or legislative
political purposes. The deletion of "state legislative™ and
addition of "political” means that a legislator cannot hold
fund-raising events for a campaign for other offices.

Note also that AS 24.60.030(g)-- the exception for members
of the legislature elected from Juneau-- is repealed in sec—
tion 8 of this bill.

Section 2 of the bill amends AS 24.60.050(b). The amendment
delays until March 10 of each year (from existing law"s
February 1) the time for the reports from state agencies
that have a loan to a person to whom this chapter applies.
The amendment requires that the report go to the division of
legislative audit rather than the presiding officer of each



Representative Pat Pourchot
Page 2
February 24, 1988

house. The amendment requires the division of legislative
audit to assemble the list by March 15 for delivery to the
presiding officers and the publication on the journal.

Section 3 of the bill amends AS k4.60.050(e). The amendment
requires the division of legislative audit to report to the
legislature by April 15 (in place of April 1) on its review
of the procedures used by executive branch agencies in
granting or reviewing loan conditions imposed by the
agencies. Apart from the change in the time of the report,
the amendment provides that the findings reported to the
committee are confidential until released by the committee.

Section 4 of the bill amends AS 24.60.130(d). The amendment
requires that the chairman of the senate and the house sub-—
committee of the Select Committee must be a member of the
legislature.

Section 5 of the bill amends AS 24.60.130(e) to deal with
the situation where a vacancy in the membership of the Se—
lect Committee occurs at a time when it is awkward for the
regular procedures on the filling of the vacancy to be fol—
lowed. An individual appointed in this situation serves
without confirmation or ratification.

Section 6 of the bill adds a new subsection (i) to
AS 24.60.130. It makes explicit the requirements of a quo—
rum for both the committee and its subcommittees.

Section 7 of the bill amends AS 24.60.170(d). The amendment
amends that portion of the section that stays all proceed—
ings that are pending before the committee on the 60th day
preceding a state primary or general election until the cer—
tification of the election "unless the proceedings are based
on a complaint initiated by two-thirds of the members of the
committee". The amendment permits the continuation of a
complaint initiated by a nonmember of the committee if two
thirds of the members of the committee direct the continua—
tion of the proceeding.

Section 8 of the bill iapeals AS 24.60.020(a)(4) and
AS 24.60.030(g)-. AS 24.60.020(Ca)(4) provides, 1in context:

Sec. 24.60.020. APPLICABILITY. (a) Except as other—
wise provided in this subsection, this chapter applies
to a member of the legislature and to a person employed



Representative Pat Pourchot
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February 24, 1988

by the legislative branch of government. This chapter
does not apply to

* & *

(4) a person employed privately by a legislator if the
person does not perform legislative duties.

AS 24.60.030(g) provides:
(g) Members of the legislature elected to represent the
capital city are exempt from the requirements of (f) of
this section.

The provision of AS 24.60.030(f) are amended in Section 1 of
this bill.

Section 9 of the bill establishes an immediate effective
date.

IT 1 may be of further assistance, please advise.

RAB:gc
WKG2:03
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B ill on the Alaska Corporations Code
HB 322/SB 306

"An Act revising the corporations code; anending Alaska
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effective date.”
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LEGISLATIVE AFFAIRS AGENCY

April 10, 1987

The Honorable Bettye Fahrenkamp
Chair, Alaska Legislative Council
Pouch V, State Capitol

Juneau, Alaska 98811

RE: B ill on the Alaska Corporations Cade

Dear Senator Fahrenkanp:

Pursuant to the authority granted in AS 24.20.075(c), the
Alaska Code Revision Commission has prepared the attached
b ill on the Alaska Corporations Code and requests its
introduction.

For more than six years the Commission has labored to review
the content of existing Alaska statutory law on profit
corporations. Commenc has been invited and received fron
numerous Alaskans including a special subcceaittee set up by
the'Alaska Federation of Natives. An ad hoc connatce- of
the business law seccion of the Alaska 3ar Association
examined a draft of the Commission's recommendation to eb"
Thirteenth Legislature and made numerous formal and informal
suggestions and comments. While there remain differences of
opinion among some cotnnentacors, there appeared at that cine
to be widespread agreement that existing'legislation on this
subject is in serious need of revision. Let me comment
first upon the general need for revision, then describe the
approach taken by the Commission, and conclude by pointing
out some of the more Important features of che
recommenoacicr. that | am forwarding with this letter.

The need for reform of Alaska's stacucory law resoeccing
profit-seeking corporation: Exiseing legislation bn this
subject, currently' found as Chapter 5 of Title 10 of the
Alaska Statutes, was adopted in 1957 and was predicated upon
che chen existing content of Oregon law. Ac that time, the
State of Oregon had adopced a 1933 version of the Model
Business Corporation Act, which was formulated by a
committee of the American 3ar Association. From che dace of
that enactment until che present time, chis model has served
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The Comission's approach co a recommenced revision: In
undertaking a revision or che Alaska profit-seeking
corporations code che Comission round philosophical as veil
as technical differences in che corporate legislation of
sister states. Delaware is widel7 regarded a? » "pro
management” Jurisdiction with an approach co corporate
regulation chat places emphasis upon a scrong board of
directors calculated co be in a dominant position relative
co che interests of shareholders. Scandir.g at the opposite
extreme is California, long regarded as a "pro shareholder"”
jurisdiction with scacuces designed co enhance che
protection of shareholders at che expense of incumbent
management.

A basic enabling scacuce chat leaves the major decisions
respecting the power of shareholders and management co che
individuals framing che articles of incorporation: An
initial decision or che Commission was to" avoid mandating
either che Delaware or California extreme. Inscead, che
Commission sought co design a scacuce chat was first and
foremost understandable co che average individual desiring
co do business in che corporate fora. Both the organization
and content of the new act are designed co clearly impart
the minimum requirements established by chr state as a price
cag for che privilege of doing business in che corporace
foipn: to sec forth the choices which ought co be made by
each group seeking incorporation with respect co che
division of powers between shareholders and directors: and
.to scandardize che mechods of essencial reporting on
corporace activities made co shareholders and che scace.

Finally, che proposed scacuce has gone to substantial length
co replace complex and frequently misunderstood accounting
concepts with clearly defined guidelines as co che
circumstances in which it is permissible to pay a dividend
to shareholders. Few areas hav'j presented greater
opporcunicy for abuse in che past. The pocencially adverse
incerescs of corporate creditors, shareholders, and
directors require chat all concerned be readily able co
apply che minirum standards for socially responsible
behavior chat are mandated by che scacuce.

No accempc co subject foreign corporations co che
organizacional framework of this recommended scacuce: The
scacus of "foreign corporations” in Alaska came under close
scrucinv. A foreign corporation is organized under che laws
of another scace or nation and chereafcer seeks permission
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executions and special provisions in federal law relating co
Hative corporations expire, chose vital entities w ill be
governed by statutory law developed after an extensive
survey of their needs. The Conmission has adopted the
strongly felt senciaenc or che Alaska Federation of Natives
Task Force chat Native corporations should not oe governed
by a separate code. If they are co play a vital social and
econooic role in advancing che interests of their
shareholders, it was felt chat these i-.orporacions cannot be
hobbled by sone unigue statutory schene causing doubt and
encouraging litigation as co cheir powers and
responsibilities.

Specific features: Two specific features of che proposed
legislation are worthy of special mention. They relate co
shareholder liclgacion and an abuse or limited liability.

Shareholder actions brought in che name of che corporation
(derivative suits) were previously unregulated by statute in
Alaska. In ocher jurisdictions few areas of corporace law
have proven a greater source of conflict. On che one hand,
che ability of a single shareholder co bring an action
against a director or c'ficer of chat corporation and co
recover for a breach of che duty of loyalty or care owed co
the entity has been hailed as an essential weapon in che
figbc for social responsibility. Tec it cannot be denied
chat such litigation is both time-consuming and costly.
Further, there is an unhappy hiscory of shareholders
commencing an action on che most tenuous of grounds in che
hope chat che defendants would buy cheir peace with an
out-of-court 'm.jcclemenc rather than stand and defend cheir
records. Money paid in this fashion was usually pocketed by
che shareholder even chough che alleged injury had been co
che corporation. This obvious abuse has been termed a
"strike suit". The challenge is co draft a statute chat
facilitates che legitimate derivative accion while at the

same time removing “~he financial incentives from the strike
suic.

Section 10.06.436 of che proposed Code is che most balanced
and specific derivative suit statute in the Uniced State*.
It combines che best features of federal, California, Now
York, and Delaware approaches co this previously unregulated
area. In a June. 1984 address before a section of che
Alaska Bar Association, Professor Robert Hamilton, who acted
as che reporter in framing che recocsner.ded content of che
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creditors of businesses chat are incorporated with
insubstantial assecs and thereafter operated for the
convenience of owners for as long as this proves
advantageous. Thereafter, the corporation is simply
abandoned, usually without any effort to comply with che
statutory procedures for corporace dissolution. When this
happens, Suppliers, materialmen, employees, and others who
nave extended informal credit co che business are left
without practical recourse. Because cheir business
relationships have been informal, it is rarely che case chat
they w ill have contracted for che personal liability of
chose operating behind the corporace veil. Because cheir
unpaid claims rarely exceed a few chousand dollars, che cost
of litigation makes legal remedies impractical. The net
result is chat chese creditors absorb a less chac they then
pass on co che general public in che form of higher prices
for cheir goods and services. In che worst case, they
simply go out of business, depriving che public of their
presence as compecicors, employers, and taxpayers in che
community.

To dace, che only jurisdiction chac has consistently
attempted co address chis problem has been Mew York’. As
early as 1848, chac scace imposed personal liability on
shareholders for any unpaid claims of corporace servants or
employees. While chat liability has been modified, it
remains a feature of New York's Business Corporation Law.
After lengthy debate, which included consultation with
immediate past and present officials in che Department of
Commerce and Economic Development, che Commission decided co
confront che problem in a differenc manner. Placing
liability on che shareholders was rejected because it would
frequently expose individuals who nay have had no active
part in running che business along wich chose uho should be
held accountable. Instead, Che Commission proposed a
secondary liability on the part of che designated directors
and officers, on che cheory chac chese Individuals have
eicher made all of che business decisions or have had it
within cheir immediace power co discipline chose who have
run che corporation.

As initially proposed, cheir liability was both secondary

and limited. It was secondary in chac all creditcrs must
first exhaust che assecs of che defunct corporation before
any claim against directors or officers may' arise. It was

also limited in chac Section 488 made no effort to bargain
for greater liability, such as banks and ocher institutional
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The Honorable 3ectye Fahrenkanp
Chair, Alaska Legislative Council
Pouch V. Scace Caoicol

Juneau, Alaska 99811

RE: B ill on che Alaska Corporations Code

Deur Senator Fahrenkanp:

Pursuant co che authority granted in AS 21.20.075(c), che
Alaska Code Revision Commission has prepared the accached
b ill on che Alaska Corporations Code and requests it3
introduction.

For oore chan six years the Commission has labored to review
che concent of existing Alaska statutory law on profit
corporations. Consent has been Invited and received fron
numerous Alaskans including a special subcommittee sec up by
the'Alaska Federation of Hacives. An ad hoc cotsaiccee of
che business lau section of che Alaska 3ar Association
examined a draft of che Commission's recccmendation co che
Thirteenth Legislature and made numerous fortur.l and informal
suggestions and comments.. ‘.<hile there remain differences of
opinion among some commentators, there appeared at chac cine
to be widespread agreement that existing legislation on this
subject is in serious need of revision. Let me conmenc
first upon che general need for revision, then describe che
approach taken by che Cocnisslou, and conclude by pointing
out some of the more important features of che
recommendation that | an iorvarding wish this letter.

The need for reform of Alaska's statucory law respecting
profit-seeking corporation: Existing legislation bn this
subject, currently’ found as Chapter 5 or Title 10 of che
Alaska Statutes, was adopted in 1957 and was predicated upon
che then existing content of Oregon law. Ac chat time, the
State of Oregon had adopted a 1953 version of the Model
Business Corporation Acc, which was formulated by a
cemnictee of che American Ear Association. From the dace of
chac enactment until che present time, this model has served



Senator Fahrenkamo
Page 1
April 10, 19S7

as che foundation or all Alaska legislation in che corporace
field .

TUe inceresc of che Alaska Code Revision Cormoissitn in
reviewing che currsnc legislaeisn was prcmpcea by several
factors. Firse was a recogr.icion chac che level. and
diversity of business operations in our scace has expanded
co che poinc chac many of che basic assumptions valid ir. che
1950’s may have produced a scacuce no longer serviceable as
Alaska approaches che 1990's. We were aware chac
corporations forced in response co che Alaska Native Claims
SeccLenenc Acc found themselves ur.cer che provisions of a
scacucory scheme adopted long before Congress conceivea che
scheme or forcing che corporace organization upcr.
substantial segments of cur population and economv. Within
less than five years che stock of chese corporations will
become freely transferable, special federal law provisions
w ill expire, and Native corporations w ill be subject co
scace corporations law for all purposes. These developments
and challenges convinced che Commission chac no legislation
enacced or recommended in ocher states could be bLir.diy
relied upon co besc function in che condicior.s encountered
by Alaskans.

In particular, the Commission became convinced chat che 1953
version of che Model Acc, which represented an "eft che
rack"” wholesale adoption of a scacuce never intended for che
needs of any particular scace, represented a poor choice cor
current Alaska law and an even poorer vehicle for our
future. Ocher scares have reached similar conclusions.

Boch New fork and California have undertaken systematic
revision of cheir corporace scacures in che past decade, and
Cheir work produces differ significantly from che Model Acc.
Even as che Commission was caking chese determinations, che
Business Law Section of che American Bar Association
concluded rhac che original Model Acc was in serious need of

revision. In 1983, acencacive draft of chac Section’s
recocmended concent of a Revised Model Business Corporation
Acc was broughc co our attention by our consultant." In

July, 1984, a final draft form for this recommenced scacuce
was agreed upon by che American 3ar Association Committee.
The Commission has reviewed boch drafts of the RevisedModel
AdC, as well as che current concent of corporace statutes in
California, New fork, Oregon. Washington, and Delaware. In
each instance our goal has been co determine che nose useful
approaches to che enabling of corporace activity in Alaska
and securing accountability for such conduce.
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The Commission*s approach co a recommenced revision: In
undertaking a revision of che Alaska profit-seeking
corporations code che Commission found philosophical as veil
as technical differences in che corporace legislation of
siscer scaces. Delaware is widely regarded as a "pro
management” Jurisdiction with an approach co corporace
regulation chac places emphasis upon a strong board of
directors calculated co be in a dominant posicion relative
to che interests of shareholders. Scandir.g at the opposite
extreme is California, long regarded as a "pro shareholder”
Jurisdiction wich scacuces designed co enhance the
protection of shareholders ac che expense of incuabenc
management.

A basic enabling scacuce chac leaves che major decisions
respecting che power of shareholders and management co che
individuals framing che articles of incorporation: An
initial decision of che Commission was co avoid mandating
eicher che Delaware or California extreme. Instead, the
Commission sought co design a scacuce chac was first and
foremost understandable co che average individual desiring
co do business in che corporate form, Boch che organization
and concent of che new acc are designed co clearly impart
Che minimum requirements established by che scace as a price
tag for che privilege of doing business in che corporace
form: to sec forth che choices which ought co be made by
each group seeking incorporation wich respect co Che
division of powers becween shareholders and directors: and

.to standardize Che mechods of essential reporting on

corporace activities made co shareholders and the state.

Finally, che proposed statute has gone co substantial length
to replace complex and frequently misunderstood accounting
concepts with clearly defined guidelines as co che
circumstances in which it is permissible co pay a dividend
co shareholders. Few areas have presented greater
opportunity for abuse in che past. The potentially adverse
interests of corporace creditors, shareholders, and
directors require chac all concerned be readily able co
apply the minimum standards for socially responsible
behavior chac are mandated by che scacuce.

So attempt co subject foreign corporations to che
organizational framework of this recommended scacuce: The
status of "foreign corporations” in Alaska came under close
scrutiny. A foreign corporation is organized under the laws
of another scace or nation and thereafter seeks permission



Senator Fahrenkamp
Page 4
April 10, 1987

co transact business in Alaska. The degree co which chese
corporations ought co conform to the structure and practices
oandaced for entities organized under the laws of Alaska --as
debated in view of the recenc experience in California.
California legislators felc that foreign incorporation vas
frequently used by~businesses incenomg to conduct che bulk
of their affairs m California and intending to- have as the
majority of cheir emoloyees and shareholders Californians,
and yet organized under the lavs of ocher jurisdictions
(frequently Delaware) for che sole purpose of avoiding che
public policy Judgments expressed in the California General
Corporations Law. To counter this perceived abuse, che i?77
California Acc developed che concept of "pseudo foreign
corporations” and as co these entities actemocec to appiy
California lav regarding incemai management anc financial
operations. This b ill does not attempt to subject foreign
corporations co che organizational framework or this
statute.

Foreign and domestic corporations treated alike for purposes
of disclosure rnd reporting: After substantial discussion,
it vas concluded that Alaska should not, far che present,
follow che California approach. As noted, che proposed
Alaska Corporations Code is a middle-of-the-road scacuce
chac does not attempt co force upon domestic corporations a
particular bias coward shareholder status. Under the
proposed Code, it is possible co create a corporation chac
features rights for shareholders that go beyond even che
California.model. However, this is not mandatory. Because
Che proposed Code has left chese matters up to the Alaskans
forming the corporation, it was felc that the idea of
foreign incorporation was less objectionable. However, che
Commission is interested in making foreign corporations that
elect the privilege of doing business in Alaska as
responsible for cheir acridities as are domestic (Alaska)
corporations. To chac end, the proposed Code has z:ade
uni-orm the basic reporting and disclosure requirements and
has apelied chem co ooch domestic and foreign entities. The
organizational framework of che Code is designed co make it
easy for s r.on-Alaskan to determine che scope of chese
responsibilities, since chey are gathered cogecher in a
singLe article rather chan being intermixed throughout the
text, as ir. che existing scacuce.

Evolving needs of Alaska Native Corporations anticipated and
accommocaced wichin a unitary statute: The proposed Code
w ill enable che Legislature co ensure chac when che
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exemptions and special provisions in federal law relating to
llative corporations expire, chose vital entities w ill be
governed by scacucory law developed after an extensive
survey of cheir needs. The Cocmission has adopted che
strongly felc sentiment of the Alaska Federation of Natives
Task Force chac Native corporations should r.ot be governed
by a separate code. If they are co play a vital social and
economic role in advancing the interests of cheir
shareholders, it was felt chac these corporations cannot be
hobbled by some unique statutory scheme causing doubt and
encouraging litigation as co cheir powers and
responsibilities.

Specific features: Two specific features of che proposed
legislation are worthy of special mention. They relate to
shareholder litigation and an abuse of limited liability.

Shareholder actions brought in the name of che corporation
(derivative suits) were previously unregulated by scacuce in
Alaska. In ocher jurisdictions few areas of corporace law
have proven a greater source of conflict. On che one hand,
che ability of a single shareholder co bring an action
against a director or officer of chat corporation and co
recover for a breach of the duty of loyal'cy or care owed to
che entity has been hailed as an essential weapon in che
figt)C for social responsibility. Yet it cannot be denied
chat such litigation'is boch time-consuming and costly.
Further, there is an unhappy history of shareholders
commencing an action on che most tenuous of grounds in Che
hope chac the defendants would buy cheir peace with an
out-of-court settlement rather chan stand’and defend cheir
records. Money paid in this fashion was usually pocketed by
the shareholder even chough che alleged Injury had been co
che corporation. This obvious abuse has been Cermnd a
"strike suit". The challenge is to draft a statute that
facilitates che legitimate derivative action while at Che

same time removing che financial incentives from the scrlke
suit.

Section 10.06.436 of che proposed Cade is che most balanced
and specific derivative suic statute in che United States.
It combines the best features of federal, California, New
York, and Delaware approaches to chis previously unregulaced
area. In a June, 1984 address before a section of che
Alaska Bar Association, Professor Robert Hamilton, who acted
as the reporter in framing che racommer.ded concent of che
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Revised Model Acc, praised che Cocaission's efforts and vork
produce in this important regard.

Limiced liability is an extraordinary advantage afforded co
chose citizens who elect co do business in che corporace
com. In undertaking its study, che Ccnnission has been
concerned wich che balance between che legiciaace interest
of enterprisers againsc che noc infrequent fact of and
constant potential for abuse of ocher citizens who muse
deal, voluncarily or involuntarily, wich a corporate entity.
No provision of the proposed Code has drawn more inceresc,
comment, and criticism chan Section s88 of the draft
introduced by Legislative Council as K3 313 and S3 216 in
che Thirteenth Legislature. (The section number is che same
in this bill) Because of this interest and che variety of
serongiy held beliefs advanced by a number of attorneys who
have cescified in hearings before che Legislature. | would
like to explain che Commission's perception of a social
probLem, recount how che Commission originally proposed co
resolve chac problem, and explain che changes now suggested
by che Cotsaission in chac approach.

It is an assumption on che part of chose doing business in
the corporate form chac their personal assecs are insulated
from creditor claims againsc che corporation. This
insulacicn.from personal responsibility is a privilege
conferred by chi scace upon some citizens chac works co che
subscancial economic injury of others. The Cocanssion
suggests chat such an extraordinary privilege is noc. arid
should noc be, without limiC3. In che markecplace, large
institutional lenders and suppliers are protected by che
presence of market leverage, che advice of counsel, and
significant experience. This strength allows them co insist
chac participants in a corporace venture considered a poor
risk pledge cheir personal liability as guarantors of che
corporate”obligacion. If a tort claim arises, and che
victim's injury or loss exceeds che corporacion's assecs,
chere are common law doctrines co "pierce the corporace
veil* and obcain che personal assets of shareholders.
Contingent fee arrangements, whereby che core vice .a's
lawyer is paid only if chere is a recovery from che
defendant, offer a reasonable probability chac che tort
viccim can find legal representation.

However, this combination of economic and legal self-helo
for third parties has failed co procecc che class of
tndiviauals mosc frequently victimized. These are che
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creditors of businesses chac are incorporated wich
insubscancial assecs and chereafccr operated for che
convenience of owners for as long as this proves
advantageous. Thereafter, che corporation is simply
abandoned, usually without any effort co comply with che
statutory procedures for corporace .Lssolution. When this
happens, Suppliers, materialmen, emp-.yees, and others who
nave extended informal credit to che business are left
without practical recourse. Because cheir business
relationships have been informal, it is rarely che case chac
they w ill have contracted for che personal liability of
chose operating behind che corporace veil. 3ecause cheir
unpaid claims rarely exceed a few thousand dollars, che cost
of litigation makes legal remedies impractical. The net
resulc is chat chese credicors absorb a loss chac they then
pass on co che general public in che form of higher prices
for cheir goods and services. In che worst case, they
simply go out of business, depriving che public of cheir
presence as competitors, employers, and taxpayers in che
community.

To dace, che only jurisdiction chac has consistently
attempted co address chis problem has been New York’. As
early as 1848, chac scace imposed personal liabilicy on
shareholders for any unpaid claims of corporace servancs or
employees. While chat liabilicy has been modified, it
remains a feature of New York's Business Corporation Law.
After lengthy debate, which included consultation wich
immediate past and present officials in the Department of
Commerce and Economic Development, che Commission decided co
confront che problem in a different manner. Placing
liabilicy on Che shareholders was rejected because it would
frequently expose Individuals who may have had no active
part in running the business along with chose who should be
held accountable. Instead, the Comaission proposed a
secondary liability on the part of Che designated directors
and officers, on che theory chac chese individuals have
either made all of che business decisions or have had it
within cheir immediate power co discipline chose who have
run che corporation.

As initially proposed, cheir liability vas both secondary

and limited. Ilc was secondary in chac all creditors must
first exhaust che assecs of che defuncc corporation before
any claim against directors or officers may’ arise. lc was

also llmlced in that Section 488 made no effort to bargain
for greacer liabilicy, such as banks and ocher Institutional
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lenders. Liabilicy arose only in favor of contract
indebtedness for materials, supplies, inventory, or services
furnished within Alaska. Further, chac liability was
limited co twenty-five thousand dollars on any contract
indebtedness. Finally, individuals were free co preclude
che liabilicy created by Section 438 by the terms of a
written contract.

Critical comment directed at Section 438 has been reviewed
and given serious consideration by che Commission. While
some persons felc chac chere should be no discipline or che
limited liabilicy privilege beyond chat suggested at common
law, others oojecced co two features of the Cccnission's
suggestion; che very large potential for liability when the
limitation was $25,000 per creditor: and che potential chac
a court could interpret che original language' co fix
liability on an assistant secretary or some ocher
subordinate officer. Upon reconsideration, chese criticisms
have been deemed valid and accordingly the Commission now
recommends a significantly altered provision on secondary
liabilicy for incorporacors, direcccrs and certain officers.

As currently revised, che reconmended provision on secondary
liabilicy differs in three important particulars from che
one submitted co the Thirteenth Legislature. First,
subsection (a) has been amended co cake clear chac che only
persons pocenclally liable are incorporacors. directors (or
cheir delegates) and three specific officers in any Alaska
corporation. In che instance of a foreign corporation doing
business in Alaska, if the law of its state of incorporation
permits substitutes for che officers who would otherwise
have liability, such persons are liable co Alaskans for
debts arising from transactions in our state. The objection
chac any employee performing at che command of che corporate
president might be liable is thus expressly precluded.’
Second, che period of liabilicy for an incorporator is now
clearly defined by che new subseccicn <b). Third, che
maximum exposure has been reduced by 901 co S2.500 cer
claimant, racher chan 325,000. by che amended concent of
subsection (d). As redrafted, che liabilicy preserved bv
chis provision w ill work only in favor of the smallest
creditors for whom che cost of licigacion would be totally
out of proportion co any vindication of cheir just claims.

As Che Council is doubtless aware, prior versions of chis
proposed Alaska Corporations Code were introduced in March,
1982 and March, 1983, and in February, 1985. The oress of
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business precluded ics consideration in che first session of
the Thirteenth Legislature. In the second session, che
recommended Code was reported wich a "do pass"
recommendation out of che Senate Lebor ana Commerce
Committee. Ic had noc noved further at che expiration of
che Thirteenth Legislature. The Commission has actenpced co
find in such circuascances further opportunity to refine che
prcposed Code and to expose ics contents co interested
segcencs of che community. The b ill was noc acted upon in
che Fourteenth Legislature as KB 116 and S3 199.

In addition co che activities sucaarized in try letter of
March 3, 1983, members of che Commission appeared as
wicnesses before boch House ar.d Senate Committees.
Representatives of che Alaska Federation of Natives also
appeared expressing orally cheir support for passage of chis
Code, which they have asserted in writing co members of che
leadership in boch bodies. The initial and final drafts of
Che proposed Revised Model Business Corporation Acc were
carefully reviewed, as well as che comments of ics reporter
who appeared in Anchorage during the June, 1983, convention
of the Alaska Bar association. Many positive suggestions
were found in che comments received from numerous quarters.
The original recommended concent of che Alaska Corporations
Code continued Che strong influence of the original Model
Ac£.> In a much simplified and more understandable
organizational scheme, chac influence continues, but is now

heavily augmented by che work product of che drafters of che
Revised Model Acc.

The Commission recotmaends chac che organization scheme of
the new Code be adapted from chac of che New York Business
Corporation Law. In contrast co che more elaborate
organization adopted for the Revised Model Acc, the attached
proposal draws related provisions of che scacuce together
inco cwelve substantive articles creating a comprehensive
and easily understandable organization.

Respectfully submitted

'Alaska Code Revision Commission

JVA:nkr
n9/006
cc: Hon. Steve Cowper
Hon. Jay Rabinowicz, Chief Justice
Execucive Director, Legislative Affairs Agency
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SUBJECT: Sectional Analysis of proposed Codi
Bills revising the Corporations Coao
(Work Orders 5-0482 and 5-1076)

TO: Senator Bettye Fahrenkamp
Chair, Legislative Council

FROM: Theresa L. Bannister
Legislative Counsel

Thl3 is the revised sectional analysis that you requested
for the proposed Code Revision Commission bills (Ho-ise and
Senate) on the revised corporations code. Ilc acconpanies
che latest version of che bills. The bulk of che analysis
and language is taken directly from House and Senacn Joint
Journal Supplement Mo. 8 of February 27, 1985; I have
merely brought ic up co dace for che proposed bills.

ABBREVIATES USED
In chis commentary Che following abbreviations are used:

ACC— Alaska Corporations code (che short title of the

comprehensive revision of corporation law co be cade by this
bill),

MBCA or "the Model Acc"—Model Business Corporation Act as
revised through July 1, 1969 (A product or a cocaiccee of
the American 3ar Association firsc published iu 1950 and
carried forward wich changes until generally revised in
1984. The 1953 version became che basis of che existing
Alaska Business Corporation Act. ch. 126, SLA 1957, now AS
10.05.003 — 10.05.828).

RMBCA or Revised Model Act--Revised Model Business
Corporation Acc (1984) (che 1984 comtirehensive revision by a
cocaiccee of che American Bar Association of ics earlier
Model 3usmess Corporation Acc).
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CGCL or GCL—California General Corporation Law (che 1977
omnibus revision of California's fcr-orofic corporations
code, cne of che cwo principal sources tor the ACC).

JfY3CL or 3CL--New Vork Business Corporation Law (che secor.c
of che cwo principal sources for the ACC).

Ah'CSA--Alaska Ma'.ive Claims Settlement Acc (Public Law
92-203, as amended, 43 'J.S.C sec. 1601, et seom, the federal
Acc of December 13, 1971, and ics amendments settling lane
claims and providing for che formation of regional and
village corporations. The Acc and its amencnencs are
reprinted in Volume 1 of Alaska Scacuces).
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ARTICLE 1.

Sec. 10.06.005.
Sec. 10.06.010.
Sec. 10.06.015.
Sec. 10.06.020.
Sec. 10.06.025.
ARTICLE 2.

Sec. 10.06.105.
Sec. 10.06.110.
Sec. 10.06.115.
Sec. 10.06.120.
Sec. 10.06.125.
Sec., 10.06.130.
Sec.' 10.06.135.
Sec. 10.06.140.
Sec. 10.06.145.
Sec. 10.06.150.
Sec. 10.06.155.
Sec. 10.06.160.
Sec. 10.06.165.
Sec. 10.06.170.
Sec. 10.06.175.
ARTICLE 3.

Sec. 10.06.205.
Sec. 10.06.208.
Sec. 10.06.210.
Sec. 10.06.213.

CHAPTER 06. ALASKA CORPORATIONS CODS

CORPORATE PURPOSES AND POWERS

Purposes

General Powers

Defense of Ultra Vires

Limitations on Authority of Corporace
Agents

Contracts or Conveyances 3ir.ding Domestic
and Foreign Corporations

NAME AND SERVICE OF PROCESS

Corporace Name

Reservation of Corporace Name

Application co Reserve Corporace Name

Transfer of Reserved Name

Registration of Corporace Name

Use of Same or leceptively Similar Name

Procedure for Registration of Corporate
Name

Fee for and Duracion of Registered Name

Renewal of Registered Name

Registered Office and Registered Agent

Registration of Agent by Nonresident With
Controlling Incerest

Filing List of Registered Corporations With
Superior Court; Updating and Publishing

Change of Registered Office or Agent

Change or Resignation of Registered Agent

Service of Process on Corporation

FORMATION OF CORPORATIONS

Incorporators

Articles of Incorporation

Articles of Incorporation: Optional
Provisions

Filing of Articles of Incorporation
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Sec. 10.06.215. Disclosure of Corporate Purposes

Sec. 10.06.213. Effect of Issuance of Certificate of
Incorporation

Sec. 10.06.220. Assumption of Purported Pcvers of
Nonexistent Corporation: Liabilicy

Sec. 10,06.223. Organization Meeting

Sec. i0.,06. 225. Pover or Incorporators 3efore Directors’

Election
Sec. 10.06.228. 8ylaus: Adoption. Amendment, or Repeal
Sec. 10.,06. 230. 3ylavs: Number of Direccors ar.c other
Concent

Sec. 10,06.233. 3ylavs to be Kept at Office: Inspection
by Sharenoiders

ARTICLE 1. CORPORATE FINANCE

Sec. 10.06.305. Creation, Classes, and Issuance of Shares

Sec. 10.06.308. Issuance of Preferred or Special Classes
of Shares

Sec. 10.06.310. Issuance of Shares in Series

Sec. 10.06.313. Variations in Rights and Preferences of
Shares

Sec. 10.06.315. Series Rights and Preferences Established
by Board

Sec. 10.06.318. Manner of Establishing Series

Sec. 10.06.320. Filing of Statement 3efore Issuance of
Series

Sec. 10.06.323. Effect of Filing Statement

Sec. 10.06..325. Redemption of Shares; Creation of Sinking
Fund; Repurchase Agreements

Sec. 10.06.328. Irrevocability of Subscriptions for Shares

Sec. 10.06.330. Payment of Subscription for Shares

Sec. 10.06.333. Forfeiture of Shares for Default in Payment

Sec. 10.06.335. Consideration for Shares

Sec. 10.06.338. Payment for Shares

Sec. 10.06.340. Judgment of Board or Shareholders as co
Value of Consideration Conclusive

Sec. 10.06.343. Stock Rights and Opcicns

Sec. 10.06.345. Expenses of Organization, Reorganization,
and Financing

Sec. 10.06.J48. Certificates Representing Shares

Sec. 10.06.550. Information Required co be Stated on
Certificate

Sec. '0.06.353. Full Payment Required for Certificate

Sec. 10.06.355. Issuance of Fractional Shares cr Scrio

Sec. 10.06.358. Distributions; Conditions



