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* The voice/breath analyzer is similar to a preliminary breath
tester used by police “officers or the car breath ‘analyzed

ignition interlock.,

* Voice prints are very accurate and similar to finger prints in
that each persons voice is unique.

* The alcohol voice analyzer can be used as a stand alone or in
conjunction with the Home Escort system,

* The voice breath analyzer_will send the supervising agency the
actual readout (ie, . 3%, This readout is sent by phoné line _to
the main computer. If positive it registers a violation. The
unit in the offenders home can be made™ to show the offender the
actual breath test results, pass/fail, or no reading at all,

* Voice/breath analyzer in the offenders heme has a pressure
sensitive ~unit' that "is placed on the_ persons —mouth when the
offender. is called to give a test. Pressure is kept on that
mouth piece throughout “the entire process. If that pressure
sensitive device iS removed from the lips the test aborts.
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Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
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The Resources Committee has considered HB 266
"An Act relating to the recording of documents.l
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[V ] replace with . Ig to? (/\] [ V] the same title
[ ] attached® amendment(s) [ 1a new title
do pass
do not pass
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March 10, 1987

Honorable Fran Ulmer
State Representative
P. 0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

I received the enclosed memorandum from the Alaska Bar
Association, as | am a member of the Natural Resources Section
Executive Committee of the Bar Association.

I support the language of the attached (proposed) House Bill,
"An Act relating to the recording of documents"™, in its entirety.
I wholeheartedly support the bill ana "-he reasoning behind it. [
urge you to introduce 1it, and not by request.

IfT for no other reason, | object to the current recording
regulations anc support the proposed bill on the grounds that the
Detar,tment of Natural Resources has no business placing
unreasonable and cumbersome limitations on the publicls right to
record documents. If it is to be done at all, it should be done
by the legislature through elected representatives and not subject
the right to record documents to the discretionary, often petty
and whimsical "legal™ interpretations of clerks. I have
personally had the experience of the Fairbanks Recording Office
(initially) refusing to record documents that are required by
federal mining claim regulations to be recorded with the recording
district; only after strenuous argument (the clerks adjourned to a
private conference on the matter while 1 waited an hour) was the
document accepted. IT the documents had not been recorded, my
clientsl mining claims could have been declared invalid by the
United States Eureau of Land Management.

Most of my practice consists of representing small miners.
As a group, these people are bright, but have little formal
education; they are literally overwhelmed by the Ilegal and
regulatory climate in which they are struggling to survive. As a
user group, | would wager that miners use Alaska®s recording



Hughes Thorsness Gsarrz Powell & Brundin
ATTORNEYS AT LAW

Honorable Fran Ulmer
March 10, 1987
Page 2

offices more than any other single group of people. They do so
for a very good reason: they must annually file documents with
recording offices to preserve their possessory rights, upon pain
of losing the claims to rival claimants or the government.

Unlike persons wishing to record documents who are seeking to
place themselves prior in time to the interest of another party,
the failure to timely record a document for a miner does not
simply place that miner®s interest 1in a position subordinate to
scmecne who has filed ahead of him. Instead, the failure to
timely file various mining documents can, and usually does, result
in a total less of the miner®s rights- e.g., by an administrative
declaration from BLM tc the fictional effect that their claims
have been ™"abandoned™. This abandonment penalty has been
sustained as lawful by the United States Supreme Court recently
and ELM may take such action, despite abundant evidence that the
miner cia not intend to abandon the claim.

As a group, miners stand to lose more than any other group
under these current recording regulations, because miners
typically wait until near the annual deadlines to file their
documents. At that time, should a clerk narrowly or adversely
interpret any one of the host of regulatory obstacles to recording
with which DNP 1is now armed, it will be too late for the miner to
correct the situation; 1in many instances, the miner will simply
lose his rights. Often, the failure to record cannot be cured by
filing another mining claim location certificate, because the
ground upon which the claim was located 1is now in one of Alaska“s
many national parks or other areas now closed to mineral entry.

t

Long before there were recorder®"s offices, there were mining
districts. Each mining district (many of which were established
shortly after acquisition of Alaska from Russia) had a district
recorder, whose job was almost exclusively to accept mining claim
reccrcations. It is sad and ironic that State of Alaska recorders
offices, which succeeded to the duties of mining district
recorders, now seek to limit the public®"s right to record.

Finally, 1 will conclude by suggesting that some teeth be
placed in the bill proposed; otherwise, even though the 1intention
of the legislation is clear, it could still be frustrated, without
penalty, by State employees. You are probably aware of the fact
that seme Alaska statutes provide for penalties to be assessed
against an employee who violates the statute. For example, |
believe there is a statutory prohibition against Department cf
Revenue employees divulging confidential information about
taxpayers; penalties are provided for releasing the information.

I can say from personal experience that this penalty provision is



Hughes Thorsness Gantz Powell & B rundin
ATTORNEYS AT LAW

Honorable Fran Ulmer
March 10, 1987
Page 3

«

terribly effective, because | have sought to obtain seemingly
unrelated and harmless information and the Attorney General®s
Office has always advised the employee tc err on the sice.of
caution by refusing to release it. The fear of this penalty is so
great that I have even had cases wherein the Attorney General gave
this same advice, even though the information was requested
pursuant to a lawfully issued subpoena (I was able to obtain the
information, but only after persuading the taxpayer to authorize
its release).

Thu::, assuming a reasonable definition of "wrongful refusal
to record” could be arrived at, 1 respectfully submit that
penalties should be provided for under those circumstances— which
penalties should include all losses proximately caused by the
wrongful refusal- e.g., the loss of mining claims or-ether
valuable property rights.

This 1is net a matter involving a particularly crusty,
obstructionist clerk in one recording district; this is a matter

of paramount importance and is of state-wide concern.

One last note: my opinions in this letter are conveyed to you
from me as an individual, and they co not necessarily constitute
the opinions of the Alaska Bar Association nor of Hughes,
Thorsness, Gantz, Powell & Brundin.

Very truly yours,

HUGHES, THORSNESS, GANTZ,
POWELL & BRUNDIN

By:
James N. Berkeley

JNE/mt

2793 i

cc: Linda Nordstrand, Alaska Ear Association
OLE Director
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DOUGLAS L. GREGG. Esq.
A PMOIT.HHIONAZ. COMIIIHATION
ATTOHNEY-AT-LAW
130 SEWARD STREET. SUITE 417
JUNEAU. ALASKA 00HO1

March 4. 1987

Honorable Fran Ulmer
Representative District 4B
State House of Representatives
P.0. Box V

Juneau, Alaska 99811

Re: Amendments to Recording Statute AS 84.15
My File G-1579
Dear Representative Ulmer:

Thank you for having our bill drafted. It seems to cover all the bases.
I am not certain my schedule will allow me to attend Friday 3 bar luncheon. As
a committee member I certainly hope that you will get a bill in as quickly as
possible. | keep hearing horror stories. Fred Baxter is currently having a
problem getting a certified copy of a court order from Anchorage recorded down
here. The reason for refusal: "It is not an original.” Can you believe this?

Very truly yours,
/
|
. 1C 7,,
DOUGLAS L. GREGG / *

DLG
cc: Fred J. Baxter, Esq.

Larry Weeks, Esq.
James E. Fisher, Esq.



<007) 380-3539

DOUGLAS L. GREGG. ESQ.

A Pworr.HAIONAX.Corporation
ATTORNEY-AT-LAW
130 SEWARD STREET. SUITE 417.
JU>fEAU. ALASKA 00801

January 28/ 1987

Honorable Fran Ulmer
State Representative
State Capitol

P.0. Box V

Juneaur Alaska 99811

Re: Amendments to AS 44.37.025 (Recording Documents);
Dear Fran:

I learned today that you may not have received a copy of the
Juneau Bar letter and enclosures of January 7th. Here 1is a copy.
The 1issue at hand may well relate to the budget in that the host
of regulations which have been 1implemented 1in the Jlast year or
two cannot help but have added substantially to the work load of

the recorder®s offices around the state. In any evt-I~/ we
appreciate your assistance. We"d like to see a bill drafted to
add a few amendments to the existing statute. Thank you.

ENCLS:

cc:James E. Fisher/ President
Juneau Bar Association



JUNEAU BAR ASSOCITATTION

6645 N. Douglas Highway
Juneau, Alaska

January 7, 1987

Honorable Jim Duncan
State Senator

State Capitol

P.0. Box V

Juneau, Alaska 99811

Honorable Fran Ulmer
State Representative
State Capitol

P.0O. Box V

Juneau, Alaska 99811

Honorable Bill Hudson
State Representative
P.0. Box V

Juneau, Alaska 99811

Re: Amendments to AS 44.37.025 (Recording Documents);

Dear Juneau Legislative Delegation:

There i1s a need for new legislation to correct a serious
problem with recording documents in Alaska. In recognition of
that difficulty, the Juneau Bar Association, at its regular
meeting on December 5, 1986, adopted the recommendation of its
Committee on the Office of the Recorder, copy enclosed. The
committee was formed as the result of numerous complaints about
the many new restrictions on the right to record documents that
were imposed through the rule-making power of the Department of
Natural Resources, which has jurisdiction over the Office of the
Recorder.

In addition to amending existing legislation, we are
requesting that new regulations be adopted by DNR. However, we
request that a bill be drafted to provide guidelines restricting
future rule-making power to those matters of legitimate concern
to the Office of the Recorder. Such an amendment to the statute
should make it clear that the public has a right to record legal
documents and that the Office of the Recorder 1is not to judge the
internal legal integrity of documents but simply to record them



if they meet certain minimum requirements.

As to the rule-making power of the department, SiX
recommendations are contained within the committee ™ report.
However, the department might well consider several other changes
in its current reaulations. The committee restricted itself to
the most obvious areas of needed change. The regulations could
be further amended to provide that the Recorder may not refuse to
record or file a document because:

i"; lacks a title reflecting its overall content;

- it does not contain a "return to" address;

- the 1individual who 1incurred an assessment is not named (even
though the property against which the assessment 1is placed
is described and theparty <claiming the assessment is
identified).

The Juneau Bar Association 1is not opposed to all reaulation

of the right to record. The new regulations are, however,
onerous. More importantly, they are constituting a substantial
restriction on the right to place a document on the record as
public notice. Many times a document serves that purpose even
though the document could admittedly be improved in its context
and could be more complete than it is. But the right to record
and create the public notice for the protection of parties is of
paramount importance. Perfection in legal documents is desirable
but many people making use of the Recorder®s Office are not
lawyers or skilled title examiners. Failure to successfully

record can have dire resu)ts when intervening filings place a
party in a secondary position.

Wewill appreciate your assistance 1in correcting the problenm
through the amendment of AS 44.37.025 to insure that future
regulations will not contravene public policy. Thank you for
your cooperation in this matter.

Very sincerely yours.

James E. Fisher, President
Juneau Bar Association

ENCL
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REPORT OF COMMITTEE CN OFFICE. OF. THE_RECORDER

The Committee net on Auaust 22nd. The work rf the Committee
was assigned to its members. Larry Weeks. Fred J. Baxter. and
Doualas Greoa. Bruce Hansen of Tide Insurance Acency was invited
to attend that neetincj as an ex-officio member. He was requested
to make 1inauiries of other title companies in an effort to obtain
"ieir viewpoints on the current oifficuicies in reccrdina
documents in Alaska. Fred Baxter spent some time outlining the
essentials of a hvoothetical complaint for damaaes. Larry Weeks
exDlored the question whether the Office of the Recorder can.
under the lanauaoe of the statute requiring niir to record
instruments, refuse to record in reliance on the new
regulations. Fred concluded that a person suffering damages by
reason of the recorder > refusal to record an instrument <could
frame a good cause of action in many 1instances. Larr¥ concluded
that there would be a good chance, in a declaratory judgment
action, to secure a judgment invalidating many of the regulations

in guestion.

Your chairman met with Mr. Hansen on November 7th. at which
time Mr. Hansen had received and comDiled the results of an
informal 4011 conducted among title insurance offices throuahout
the state. There were over 35 written responses (some did not
answer every question.) Mr. Hansen had posed 15 questions in the

ves" or no” was solicited to these questions.

poll. A simple



The top of the coil asked whether the recipient felt that the
Recorder should refuse to record or file a document when the
document had certain attributes. These attributes were described
in the 15 questions he selected. (Poll and results annexed.)

There was near unanimity on several of the 15 items, with a more

or less equal division of other items. Comments of respondents
are omitted from this report. Several respondents sent letters
Draising Mr. Hansen for taking a personal hand in the

difficulty.

A summary of the Doll results shows aeneral dissatisfaction
with the system currently being employed by the Recorder in

rejecting documents offered for recording.

Your committee™s proposed amendments to the statute would
help ensure that when new rules and regulationsare adopted they
will be circumscribed 1in such manner as to prevent unreasonable

or unnecessary restrictions.

The Committee aarees that there is a need for modification
in the existing regulations entirely apart from our proposed
amendment to AS 44.37.025 which grants rule making power to the
Department of Natural Resources. It may adoDt recjulations "
prescribina the records to be maintained and the instruments to

be recorded.” The statute currently lacks any restrictions or

guidelines as to the scope of that power. An  amendment would



helD ensure that over-zealous rule-makina will not in the future

impair the ability of the public to make reasonable use of the

Recorders”

Offices.

Such an amendment to the statute could articulate a public

policy.

For exanole, it might state something along these lines:

PREAMBLE. The Legislature recognizes and therefore finds as

follows:

The recording of legal documents of the Kind
customnrily recorded throughout the United States is

an essential State function.

The time jnd place that a document was placed of
record may well be more im.Dortant than the underlvina
sufficiency of that document from a strictly legal

standpoint.

The Recorder®s Office exists primarily for the benefit

and convenience of the general public.

Commercial institutions, the business community,
banks, and private individuals cannot safely function
without the ©protections afforded by the right to give
Dublic notice through the ability to record their

eliaal documents.



BE IT ENACTED etc. etc. . . . that public colicy
of this State is declai \as follows: to maintain a
convenient moans of reaulnrly rocordina leanl documents
and to obtain information concerning existina recorded
documents. In the making of rules and regulations to
facilitate the legitimate administrative needs of the
various recording offices, reasonable doubts shall be
resolved in favor of recording rather than of
rejection. The Recorder shall not make judgments as to
the legality of the contents of any document offered
for recordina. Nevertheless, the Department of Natural
Resources shall adopt such rules and regulations as it
requires to control indiscriminate filings of documents

that do not meet certain minimum requirements. These
regulations may include but shall not be limited to the
requirement for a legal description, if needed. names

of parties, capacity of oarties, legibility and other

such reasonably required information to assure that the

Recorder ™ Office functions in a manner consistent with

the needs of the citizens of this state.

The foregoina suggestions for a statutory change to control
the rule-making authority of DNR 1is one suggestion. The second
is that a request be made to DNR for proposed new amendments to
the existing provisions contained in the Alaska Administrative

Code relative to recording. Your Committee recommends that at

least the following amendments be specifically requested of DNR:

1. All documents valid at the time they v?ere made shall Dbe
recorded, notwithstanding that they may not meet the
requirements contained in later-adopted rules and

regulations.

2. A document: shall not be rejected on the ground that it
serves more than a single purpose nor shall it berequired

that a document be recorded separately for each of the



various ourroses for which it may aooear to stand. (This
shall not preclude the multiple recording by the offering

party of a document which has several ourposes.)

A document which makes reference to anattached exhibit
shall :ot be rejected on the ground that the exhibit does

not contain a label.

A document shall not be rejected on the ground that it
lacks the recording information contained in another

document that is beina amended by the one being offered.

An official certified document from any governmental office
in this state or a sister state shall not be rejected on
the ground that it is not the original provided it 1is

legible.

A document shall not be rejected on the ground that it does
not specify the name of the recording district provided
that that information 1is given to the Recorder by the
person offering the document, or such information is
contained in a cover letter accompanying the document.
(The information so received by the Recorder may be noted
by the Recorder elsewhere on the document for future

reference.5



CONCLUSION

It is recognized that many of the existing regulations may
be desirable in the abstract. However, uncompromising loyalty to
multiple details, often of questionable importance, result in the
rejection of instruments and consequent delays 1in giving notice.
Such delays can have disastrous results. All persons who are
drawing legal instruments and submitting them for recording are

not attorneys or title companies. The public ™ right to record

ought to be paramount.

DATED: December 5, 1986.

Respectfully submitted,
Douglas L. Gregg
Larry Weeks

Fred J. Baxter
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State of Alaska

REPRESENTATIVE PO, Box V
FRAN ULMER JUNEAU. ALASKA 99B11
(907) 465-4947

House of Refhesf.ntatives

MEMORANDUM

January 15, 1988

TO: All(Representatives
FROM: Representative FrWriAUlmer

/\
SUBJECT: House Bill 266 A

I introduced House Bill 266, "An Act relating to the
recording of documents™, to bring consistency to the policies
governing what documents should be recorded by the Recording
Offices throughout the State of Alaska. House Bill 266 has
received widespread support from the Alaska Miners Association,
title companies and attorneys.

Section 1 is a statement of facts explaining the underlying
purpose of the bill.

Section 2 adds a new section to AS 34.15 outlining recording
criteria. When determining whether a document may be recorded,
the recorder could not consider whether the contents of the
document are legally sufficient to achieve the purposes of the
document. Reasonable doubts would be resolved in favor of
recording.

The bill also sets forth several instances when a document
may not be rejected.

The recorder could not require that a document which serves
more than one purpose be recorded separately for each of the
purposes. This would not prevent the multiple recording of a
document if the person requests that it be recorded for more than
one purpose.

Finally, 1in Section 3, the bill amends AS 44.37.025 so that
a regulation of the department could not impose a restriction on
document recording unless the restriction is required by statute,
or furthers a legitimate administrative need of the recorder.

Thank you for your support of HB 266.



State of Alaska

REPRESENTATIVE R’ X
FRAN ULMER JUNEAU, AL .aKA 99811

(907] 435-4947

House of Refkesentatives

MEMORANDUMM
May 2, 1987
TO: House Resources”~Committee
FROM: Representative Fir*yy/uimer

SUBJECT: HB 266, An Act relating to the recording®"of documents

House Bill 266 was 1introduced at the request of the Juneau
Bar Association. The bill adds a new section to AS 34.15 and
amends AS 44.37.025.

After the Department of Natural Resources adopted
regulations during the past year, the requirements for recording
documents have become increasingly more onerous for Alaskans who
need these services. These regulations have not been uniformly
interpreted or applied by the staff 1in the various recording
offices throughout the state.

My aide and I have had several meetings with staff from the
Division of Management, Department of Natural Resources to
discuss this bill. In addition to numerous communications

favorable to the bill, these meetings have confirmed the need, for
legislative policy to address the recording of documents.

As you know from public response to the proposed budget cuts
that would have closed some of the recording offices, Alaskans
need and want the services provided by these recording offices.
HB 266 proposes to clarify the requirements for recording
documents and to make these services more equitable throughout
the state.

I am hopeful that we can work together to pass a bill that
will address the problems associated with the recording of
documents and will improve these public services.



ALASKA MINERS ASSOCIATION, INC.

501 W. Northern Lights Bivd., Suite 203, Anchorage, Ak 99503 (907) 276-0347

April 1\ 1987

= o
o
>
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w

Re: House Bill No. 266
Dear Rep. Ulmer:

The Alaska Miners Association supports House Bill No. 266
and its passage this session of the legislature.

Since the majority of mining operations in Alaska are con
ducted by “small ‘miners”, in remote and unsurveyed areas
of the state, and since the penalty for failure’ to timely
file or record documents relating to mining claims can be
loss of the claims, it is imperdtive that procedural or

technical niceties do not preclude their recordation, as
long as the intent of the documents is fairly stated.

We believe that House Bill No. 266 goes a long way toward
accomph_shmg{ those objectives, and congratulate you for
introducing that bill.

Sincerely,

AL CIATION

Cu , _
Executive Director
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Doris L oennig
A PROFESSIONAL CORPORATION
ATTORNEY AT LAW

SUITE 120, 515 SEVENTH AVENUE -FAIRBANKS. ALASKA 90701
007 152-2005

April 1, 1987
(Dictated 3-31-87)

Representative Fran Ulmer
P.O. Box V
Juneau, Alaska 99811

Dear Mrs. Ulmer:

I received a memorandum March 9, 1987 from members of the Natural
Resources and Real Estate Sections of the Alaska Bar Association
asking me to review a proposed amendment to the Recording Act. |
apologize for not responding more promptly, but 1 do want to advise
you that 1 am strongly in favor of the amendment.

As is so often the case as governmental bodies develop, there 1is a
tendency to draft laws and regulations that benefit the bureaucrats
while not particularly serving the public. The Recorder®s Office has
become extremely stringent in what they will accept for recording with
the result that vital documents are being denied recording. For
instance, | am involved in a situation where a Deed necessary to the
chain of title was damaged by flood water. It is readable, but the
Recorder®s Office will not record it because the microfilm record,
would not be readable. The solution would be to type an exact copy of
the deed, certify it as a copy of the original and then record both
the original and the certified copy. By the Recorder®s Office refusal
to record the document, there is a break in the chain of title which
will require an expensive suit to quiet title.

Also, recently | had a very difficult time getting a certified copy of
an Alaska State Patent recorded. The original Patent had not been
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recorded when 1issued, and had been lost. The present owner of the
property was required to convey a marketable, insurable title, which
he could not do without completing the chain of title by the recorda—
tion of the Alaska State Patent. There should never- have been raised
any objection to the recording of the certified copy.

Very truly yours,

DORIS LOENNIG, P.C.

DORIS LOENNIG

DL :dcm



State of Alaska

REPRESENTATIVE PO, Box V
JUNEAU. ALASKA 99811
FRAN ULMER (907) 465-4947

Hoise of Representatives

MEMORANDUMII

May 2, 1987
TO: House Resources .Committee
FROM: Representative Fi:j(]Jiuimer

SUBJECT: HB 266, An Act relating to the recording”of documents

House Bill 266 was introduced at the request of”the Juneau
Bar Association. The bill adds a new section to AS 34.15 and
amends AS 44.37.025.

After the Department of Natural Resources adopted
regulations during the past year, the requirements for recording
documents have become increasingly more onerous for Alaskans whc
need these services. These regulations have not been uniformly
interpreted or applied by the staff 1in the various recording
offices throughout the state.

My aide and 1 have had several meetings with staff from the
Division of Management, Department of Natural Resources to
discuss this bill. In addition to numerous communications
favorable to the bill, these meetings have confirmed the need, for
legislative policy to address the recording of documents.

As you know from public response to the proposed budget cuts
that would have closed some of the recording offices, Alaskans
need and want the services provided by these recording offices.
HB 266 proposes to <clarify the vrequirements for recording
documents and to make these services more equitable throughout
the state.

I am hopeful that we can work together to pass a bill that
will address the problems associated with the recording of
documents and will improve these public services.



REPRESENTATIVE

PO, Box V
FRAN ULMER JUNEAU. ALASKA 99811

House of Representatives (907)465-4947

ULMER
ANALYSIS - COMMITTEE SUBSTITUTE FOR HOUSE BILL 266 (RES)

"An Act relating to the recording of documents”

Section 1 is a statement of facts explaining the underlying
purpose of the bill.

Section 2 adds a new section to AS 34.15 outlining recording
criteria. When determining whether a document may be recorded,
the recorder could not consider whether the contents of the
document are legally sufficient to achieve the purposes of the
document. The recorder would have to resolve reasonable doubts

about whether the document is eligible for recording in favor of
recording the document.

The recorder could not reject a document because: it does
not satisfy the current requirements for recording if it
satisfied requirements for recording that existed at the time it
was executed; serves more than one purpose; does not state the
name of the recording district if the r.ame 1is given to the
recorder at the time the document is recorded, or if the name 1is
contained in a cover letter; references an attached exhibit that

is not labelled; 1is a certified copy of an official document fronm
a governmental office in this or another state.

The recorder could not require that a document that serves
more than one purpose be recorded separately for each of the
purposes. This would not prevent the multiple recording of a

document, 1if the person offering the document requests that it be
recorded for more than one of its purposes.

Finally, 1in Section 3, the bill amends AS 44.37.025 so that
a regulation of the department could not impose a restriction on
document recording unless the restriction 1is required by statute,
or furthers a legitimate administrative need of the recorder.
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State of Alaska

REPRESENTATIVE PO. Box V
FRAN ULMER JUNEAU, ALASKA 90011

LIOUMIY| OF RKI'KKSKNTATIVKS (907)465-4947

ULMER
ANALYSIS - COMMITTEE SUBSTITUTE FOR HOUSE BILL 266 (RES)

"An Act relating to the recording of documents"”

Section 1 is a statement of facts explaining the underlying
purpose of the bill.

Section 2 adds a new section to AS 34.15 outlining recording
criteria. When determining whether a document may be recorded,
the vrecorder could not consider whether the <contents of the
document are legally sufficient to achieve the purposes of the
document. The recorder would have to resolve reasonable doubts
about whether the document is eligible for recording in favor of
recording the document.

The recorder could not reject a document because: it does
not satisfy the current reguirements for recording if it
satisfied requirements for recording that existed at the time it
was executed; serves more than one purpose; does not state the
name of the vrecording district 1if the name 1is given to the
recorder at the time the document is recorded, or if the name 1is
contained in a cover letter; references an attached exhibit that
is not labelled; is a certified copy of an official document from
a governmental office in this or another state.

The recorder could not require that a document that serves
more than one purpose be recorded separately for each of the
purposes. This would not prevent the multiple recording of a
document, 1if the person offering the document requests that it be
recorded for more than one of its purposes.

Finally, 1in Section 3, the bill amends AS 44.37.025 so that
a regulation of the department could not impose a restriction on
document recording unless the restriction is required by statute,
or furthers a legitimate adi™nistrative need of the recorder.



Doris L oennig
A PROFESSIONAL CORPORATION
ATTORNEY AT LAW

SUITE 120, 515 SEVENTH AVENUE -FAIRBANKS. ALASKA 99701
007 452-2005

April 1, 1987
(Dictated 3-31-87)

Representative Fran Ulr.er
P.0. Box V
Juneau, Alaska 99811

Dear Mrs. Ulmer:

I received a memorandum March 9, 1987 from members of the Natural
Resources and Real Estate Sections of the Alaska Ear Association
asking me to review a proposed amendment to the Recording Act. I
apologize for not responding more promptly, but I do want to advise
you that | am strongly in favor of the amendment.

As is so often the case as governmental bodies develop, there is a
tendency to draft laws and regulations that berefit the bureaucrats
while not particularly serving the public. The Recorder®s Office has
become extremely stringent in what they will accept for recording with
the result that vital documents are being denied recording. For
instance, 1 am involved in a situation where a Deed necessary to the
chain of title was damaged by flood water. It is readable, but the
Recorder™s Office will not record it because the microfilm record
would not be readable. The solution would be to type an exact copy of
the deed, certify it as a copy of the original and then record both
the original and the certified copy. By the Recorder®s Office refusal
to record the document, there is a break in the chain of title which
will require an expensive suit to quiet title.

Also, recently | had a very difficult time getting a certified copy of
an Alaska State Patent recorded. The original Patent had not been
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recorded when issued, and had been lest. The present owner of the
property was required to convey a marketable, insurable title, which
he could not do without completing the chain of title by the r icorda-
tion of the Alaska State Patent. There should never- have been raised
any objection to the recording of the certified copy.

Very truly yours

DORIS LOENNIG, P.C

/*
By:
DORIS LOENNIG

DL:dcm
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Honorable Fran Ulmer
State Eepresentanve

Juneau, Alaska 99811
Pear Representative Ulmer:

| received the enclosed memorandum from the Alaska Bar
Association, as | am a member of the Natural Resources Section
Executive Committee of the Bar Association.

| support the language of the attached ([proposed2 House Bill,
"An Act relating to the recording of documents”, in jts entirety.
| wholeheartedly support the bill and the reasoning behind it.
urge you to introduce it, and not by request.

If for no other reason | object to the current recording
regulations anc sup ort the proposed bill on the 9rounds that™ the
Dep artment of Natural Resources’ has no busmess pacm
unrea ona le and cumbersome limitatjons on P lic'S right to
recor ocuments [T 1t Is to be done at aII t should be done
by the legislature through elected representatlves and not subject
the Hﬁht to record documents to the ?cre ?(nary ﬁften petty
and whimsic egal™ Interpretations o I have
personally had the experience of the Fairbanks Recordm? Office
T(|n|t|ally) refusing to record documents that are requife
ederal mining claim regulations to be recorded with ‘the recording
district; only after strenuous argument (the clerks adjourned to a
private conference on the matter while | ‘waited an hour) was the
document accepted. = If the documents had not been recorded, ny
clients’ mlnln% claims could have been declared invalid by the
Un|ted States Bureau of Land Management.

Most of |_| gractlce consists of representm([:] smaII mmers
As a group eople are bright, but have [i t orma
e uca ion; they are |teraIIy overwhelmed b ega and
gu [atory climate in which “they are strug% to survive. As a
r group, | would wager that miners use Alaska's recording
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offices more than any other single group of people. They do so
for a very ?o_od reason: they must annually file documentS with
recording” offices. to preserve their possessory rights, upon pain
of losing the claims to rival claimants or thé government.

Unlike persons,wwhmg, to record documents who are seeking to
lace themselves prior in Time to the interest of another party,
he failure to timely record a document for a miner does not
simply place that miner's interest in a posjtion subgrdinate to
scmecne who has filed ahead of him. Instead, the failure to
timely file various mining documents can, and usually does, result
in a total less of the miner's rights—e.g., by an administrative
declaration from BLM tc the fictional effect that their claims
have pbeen "abandoned". This abandonment penalty has been
sustained as lawful by the United States Supreme Court recentIK
and ELM may take such”actjon, despite abundant evidence that the
miner did not intend to abandon the claim.

As a group, miners stand to lose more than any ather grcup
under thesé& current recording regulations, because’ miners
typ|callty wait until near the annhual deadlines to file their
documents. At that time, should a clerk narrowly or adversely
interpret any one of the host of r,ePuIatory obstacles to recording
with which DNP is now armed, it will be too late for the miner to
correct the situation; in man}/ instances, the miner will simply
lose his rights. . Often, the ftailyre to record cannot be cured” by
filing another mining claim location certificate, because the
round upon which the clajm was located js now in aone of Alaska's

any national parks or other areas now closed to mineral entry.

1

. Long before there wgr,e recorder's offices, there were mjning
districtS. Each mining |sftr|ct (many of which were established
shortly after acquisition of Alaska from Fussia) had'a district.
recorder, whose Hob was almost exclusively to accept mining claim
recordations. IS sad and ironic that State of Alaska récorders
offices, which succeeded to the duties of mining district
recorders, now seek to limit the public's right™to record.

Finally, | will conclude by suggesting that some teeth be
placed in the bill proposed; otherwjse, even though the intention
of the legislation Is clear, it could still be frustrated, without
penalty, XState employees. You are probably aware of the fact
that seme Alaska statutes provide for penaltiés to be assessed
against an employee who violates the statute. For example,
believe there 'is”a statutory prohibition against Department of
Revenue employees. divulging” confidential information about
taxpayers; penalties are provided for releasing the information,
| can”say from personal experience that this penalty provision is
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terribly feffectwe, because | have sought to obtain seemm?Iy
unrelated and harmless information and "the Attorney General's
Office has always advised the employee tc err on the side of
caution by refuSing to release it. “The fear of this penalty is so
?reat that | have even had cases wherein the Attorney General gave
his same advice, even though the information was requested
pursuant to a lawfully issuéd subpoena (I was able to obtajn the
1?Sforrrg|aetéosré,) but only” after persuading the taxpayer to authorize
| .

Thus, aSSlfmlng a reasonable definitiop ?f "wrongful refusal
to record” could b& arrived at, | respecttully submit that _
penalties should be [orgwde for under those ‘circumstancts--which
penalties should incfude all losses proximately caused by the
wrongful refusal—e.g., the loss of mining claims or-ethér

valuable property rights.

T.his is not a matter involving a particularly crusty,
obstructionist clerk in one recording district; this Is a matter
of paramount importance and is of state-wide concern.

One last note: my opinions in this letter are conveyed to you
from me as an individgal and they do not necessarily constituté
the opinions of the Alaska Bar Association nor of Hughes,
Thorsness, Gantz, Powell & Brundin.

Very truly yours,

HUGHES, THORSNESS, GANTZ,
t POWELL & BRUNDIN

James N. Earkeley

JNE/mt

27931

cc: Linda Nordstrand, Alaska Ear Association
CLE Director



ALASKA MINERS ASSOCIATION, INC.

501 W. Northern Lights Blvd., Suite 203, Anchorage. AK 99503 (907) 276-0347

April 17, 1987

Honorable Fran Ulmer
Alaska State Legislature
P.0. Box V (MS 3100)
Juneau, Alaska 99811

Re: House Bill No. 266
Dear Rep. Ulmer:

The Alaska Miners Association supports House Bill No. 266
ana its passage this session of the legislature.

Since the majority of mining operations in Alaska are con
ducted by "small miners™, 1in remote and unsurveyed areas
of the state, and since the penalty for failure to timely
file or record documents relating to mining claims can be
loss of the claims, it is imperative that procedural or
technical niceties do not preclude their recordation, as
long as the intent of the documents is fairly stated.

We believe that House Bill No. 266 goes a long way toward
accomplishing those objectives, and congratulate you for
introducing that bill.

Sincerely, ;

AL ATION

Cu
Executive Director



T Al TLT 0 Main Office a Valley Branch
g \ ,El(\;lé-ﬁ%AYNCE 201 N. Franklin St. 9110 Glacier Hwy.
Juneau, AK 99801 Juneau, AK 99801
(907) 586-6445 (907) 789-1671

April 17, 1987

Representative Fran Ulmer
Pouch V
Juneau, AK 99811

Dear Fran:

Your introduction of House Bill 266 is commendable.  This type of legislation
Is long overdue.

The recording system has been kind of a step child for as long as | can
remember, being administered according to the whims of various departments it
has been in. It's encouraging to see an attempt to stabilize tne system.

Sincerely

Glen A. Prince
Executive Vice President

GAPtbik
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DOUGLAS L. GREGG, Esq.
A 1"orKHMIONAL OoKItIMATION
ATTORNEY*AT-LAW
130 BKWAKD HTREKT. 8ULTK 417
JUNEAU. ALASKA 00HO1

March 4, 1987

Honorable Fran Ulmer
Representative District 4B
State House of Representatives
P.0. Box V

Juneau, Alaska 99811

Re: Amendments to Recording Statute AS 34.15
My File G-1579
Dear Representative Ulmer:

Thank you for having our bill drafted. It seems to cover all the bases.
I am not certain my schedule will allow me to attend Friday"s bar luncheon. As
a committee member |1 certainly hope that you will get a bill in as quickly as
possible. 1 keep hearing horror stories. Fred Baxter is currently having a
problem getting a certified copy of a court order from Anchorage recorded down
here. The reason for refusal: "It is not an original.” Can you believe this?

Very truly yours

1
DOUGLAS L. GREGG =

DLG '“7}

~ |/

cc: Fred J. Baxter, Esq.
Larry Weeks, Esq.
James E. Fisher, Esq



+007) 380-3530

DOUGLAS L. GREGG, ESQ.
A Phofkhsiomal Compokation
ATTORNEY-AT-LAW
130 SEWARD STREET.SUITE 417.
JUNEAU. ALASKA OOHOI

January 28* 1987

Ho orable Fran Ulmer
State Representative
State Capitol

P.0. Box V

Juneau* Alaska 99811

Re: Amendments to AS 44.37.025 (Recording Documents);

Dear Fran:

| learned today that you may not have received a copy of the
Juneau Bar letter and enclosures” of January 7th. Here is”a copy.
The Issue at hand may well relate to the budget jn that the host
of regulations which® have been implemented in the last year or
two cannot help but. have added substantially to the work load of
recorder's ofhces around the state.” In any event* we
ag&re0|ate our assistance. We'd like to see a bjll drafted to
a few amendments to the existing statute. Thank you.

ENCLS:
cc:James E. Fisher* President
Juneau Bar Association



JUNEAU BAR ASSOCIATION

6645 N. Douglas Highway
Juneau, Alaska

January 7, 1987

Honorable Jim Duncan
State Senator

State Capitol

P.O. Box V

Juneau, Alaska 99811

Honorable Fran Ulmer
State Representative
State Capitol

P.0. Box V

Juneau, Alaska 99811

Honorable Bill Hudson
State Representative

P.0. Box V

Juneau, Alaska 99811

Re: Amendments to AS 44.37.025 (Recording Documents);
Dear Juneau Legislative Delegation:

There is a need for new legislation to correct a serious
problem with recording documents in Alaska. In recognition of
that difficulty, the Juneau Bar Association, at its regular
meeting on December 5, 1986, adopted the recommendation of 1its
Committee on the Office of the Recorder, copy enclosed; The
committee was formed as the result of numerous complaints about
the many new restrictions on the right to record documents that
were imposed through the rule-making power of the Department of
Natural Resources, which has jurisdiction over the Office of the
Recorder.

In addition to amending existing legislation, we are
requesting that new regulations be adopted by DNR. However, we
request that a bill be drafted to provide guidelines restricting
future rule-making power to those matters of legitimate concern
to the Office of the Recorder. Such an amendment to the statute
should make 1t clear that the public has a right to record legal
documents and that the Office of the Recorder 1is not to judge the
internal legal integrity of documents but simply to record them



if they meet certain minimum requirements.

As to the rule-making power of the department. six
recommendations are contained within the committee®s report.
However, the department might well consider several other changes
in 1ts current regulations. The committee restricted itself to
the most obvious areas of needed change. The regulations could
be further amended to provide that the Recorder may not refuse to
record or file a document because:

it lacks a title reflecting its overall content;

- it does not contain a "return to" address;
the individual who incurred an assessment 1is not named (even
though the property against which the assessment is placed
is described and the party claiming the assessment is
identified).

The Juneau Bar Association is npt opposed to all requlation

of the right to record. The new regulations are, however,
onerous. More importantly, they are constituting a substantial
restriction on the right to place a document on the record as
public notice. Many times a document serves that purpose even

though the document could admittedly be improved in its context
and could be more complete than it is. But the right to record
and create the public notice for the protection of parties is of

paramount 1importance. Perfection in legal documents 1is desirable
but many people making use of the Recorder®s Office are not
lawyers or skilled title examiners. Failure to successfully

record can have dire results when intervening filings place a
party in a secondary position.

Wewill appreciate your assistance 1in correcting the problem
throughthe amendment of AS 44 .37.025 to insure that future
regulations will not contravene public policy. Thank you for
your cooperation in this matter.

Very sincerely yours.

James E. Fisher, President
Juneau Bar Association

ENCL



REPORT OF COMMITTEE .ON OFFICE. OF THE_RECORDER

The Cemmittee net on Auaust 22nd. The work of the Committee
was assigned to its members, Larry Weeks, Fred J. Baxter. and
Doualas Greaa. Bruce Hansen of Title Insurance Acjency was invited
to attend that meeting as an ex-officio member. He was reguested
to make 1inguiries of other title companies in an effort to obtain
their viewpoints on the current cifficuities in recording
documents 1in Alaska. Fred Baxter spent some time outlining the
essentials of a hvoothetical complaint for damages. Larry Weeks
exdored the guestion whether the Office of the Recorder can,
under the languaoe of the statute reguiring him to record
instruments, refuse to record in reliance on the new
regulations. Fred concluded that a person suffering damages by
reason of the recorder 3 refusal to record an instrument could
frame a good cause of action in many instances. Larr¥ concluded
that there would be a good chance, in a declaratory judgment
action, to secure a judgment invalidating many of the regulations

in guestion.

Your chairman met with Mr. Hansen on November 7th. at which
time Mr. Hansen had received and comoiled the results of an

informal «.11 conducted among title insurance offices throuahout

the state. There were over 35 written responses (some did not

answer every guestion.) Mr. Hansen had posed 15 guestions 1in the

ves" or no" was solicited to these guestions.

poll. A simple



The top of the coil asked whether the recipient felt that the
Recorder should refuse to record or file a document when the
document had certain attributes. These attributes were described
in the 15 questions he selected. (Poll and results annexed.)

There was near unanimity on several of the 15 items, with a more

or less equal division of other 1items. Comments of respondents
are omitted from this report. Several respondents sent letters
oraising Mr. Hansen for taking a personal hand in the

difficulty.

A summary of the Doll results shows aeneral dissatisfaction
with the system currently being employed by the Recorder in

rejecting documents offered for recording.

Your committee®s proposed amendments to the statute would
help ensure that when new rules and regulations are adopted they
will be circumscribed 1in such manner TS to prevent unreasonable

&

or unnecessary restrictions.

The Committee aarees that there is a need for modification
in the existing regulations entirely apart from our proposed
amendment to AS 44.37.025 which grants rule making power to the
Department of Natural Resources. It may adopt regulations "
proscribina the records to be maintained and the 1instruments to

be recorded.”™ The statute <currently Jlacks any restrictions or

guidelines as to the scope of that power. An  amendment would



helD ensure that over-zealous rule-making will not in the future

impair the abilitv of the public to make reasonable use of the

Recorders™

Offices.

Such an amendment to the statute could articulate a public

policy.

For exanole, it might state something along these lines:

PREAMBLE. The Legislature recognizes and therefore finds as

follows:

The recording of legal documents of the Kkind
customarily recorded throughout the United States 1is

an essential State function.

The time and place that a document was placed of
record may well be more imoortant than the underlyina
sufficiency of that document from a strictly legal

standpoint. ; |

The Recorder®s Office exists primarily for the benefit

and convenience of the general public.

Commercial institutions, the business community,
banks, and private individuals cannot safely function
without the protections afforded by the right to give
Dublin notice through the ability to vrecord their

elegal documents.



BE IT ENACTED etc. etc. . . . that public oolicy
of this State 1is declared as follows: to maintain a
convenient means of regularly recordina lIcanl documents
and to obtain information concerning existing recorded
documents. In the making of rules and regulations to
facilitate the legitimate administrative needs of the
various recording offices, reasonable doubts shall be
resolved in favor of recording rather than of
rejection. The Recorder shall not make judgments as to
the legality of the contents of any document offered
for recordina. Nevertheless, the Department of Natural
Resources shall adopt such rules and regulations as it
requires to control indiscriminate filings of documents
that do not meet certain minimum requirements. These
regulations may include but shall not be limited to the
requirement for a legal description, if needed, names
of parties, capacity of oarties, legibility and other
such reasonably required information to assure that the
Recorder®s Office functions 1in a manner consistent with
the needs of the citizens of this state.

The foregoina suggestions for a statutory change to control
the rule-making authority of DNR is one suggestion. The second
is that a request be made to DNR for proposed new amendments to
the existing provisions contained in the Alaska Administrative

Code relative to recording. Your Committee recommends that at

I
least the following amendments be specifically requested of DNR:

1. All documents valid at the time they were made shall be
recorded, notwithstanding that they may not meet the
requirements contained in later-adopted rules and

regulations.

2. A document: shall not be rejected on the ground that it
serves more than a single purpose nor shall it be required

that a document be recorded separately for each of the



4.

various purposes for which it may aooear to stand. (This
shall not preclude the multiple recording by the offering

party of a document which has several ourposes.)

A document which makes reference to anattached exhibit
shall not be rejected on the ground that the exhibit does

not contain a label.

A document shall not be rejected on the ground that it
lacks the recording information contained in another

document that is beina amended by the one being offered.

An official certified document from any governmental office
in this state or a sister state shall not be rejected on
the ground that it 1is not theoriginal provided it is

legible.

A document shall not be rejected on the ground that it does
not specify the name of the recording district provided
that that information is given to the Recorder by the
person offering the document, or such information is
contained in a cover letter accompanying the document.
(The information so received by the Recorder may be noted
by the Recorder elsewhere on the document for future

reference.)



CONCLUSION

It is recognized that many of the existing regulations may
be desirable in the abstract. However, uncompromising loyalty to
multiple details, often of questionable importance, result in the
rejection of instruments and consequent delays 1in giving notice.
Such delays can have disastrous results. All persons who are
drawing legal instruments and submitting them for recording are
not attorneys or title companies. The public®s right to record

ought to be paramount.

DATED: December 5, 1986.

Respectfully submitted,
Douglas L. Gregg
Larry Weeks

Fred J. Baxter
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Original sponsor: Rules/Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 273 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to financial institutions; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 06.05.470(t) is amended to read:

(t) The following claims have priority in liquidation proceed—
ings, 1in the order listed:

(1) obligations incurred by the department;

(2) wages and salaries of officers and employees earned
during the three-month period preceding the department®s possession in
an amount not exceeding $3,000 for each person;

(3) fees and assessments due to the department;

(4) deposits [TO THE EXTENT OF $1,000 FOR  EACH DEPOSITOR].

* Sec. 2. AS 06.30.065 is amended to read:

Sec. 06.30.065.": CORPORATE NAME. The name of every association
shall include either the words "Savings Association,”™ "Savings Bank,"
or "Savings and Loan Association.”™ These words shall be preceded by
an appropriate descriptive word or words approved by the commissioner.
An ordinal number may not be used as a single descriptive word preced—
ing the words "Savings Association,”™ ™"Savings Bank,"™ or "Savings and
Loan Association,”™ wunless the words are followed by the words "of
............. ,* the blank being filled by the name of the city in which

or near which the association has its home office. An ordinal number
may be used together with another descriptive word, preceding the

words "Savings Association/® "Savings Bank,"™ or "Savings and Loan

-1- CSHB 273 (Jud)



Association,” provided the other descriptive word has not been used in
the corporate name of any other association 1in the state, 1in which
case the suffix mentioned above is not required to be used. An ordi —
nal number may be used, together with another descriptive word, pre—
ceding the words "Savings Association” or "Savings and Loan Associa—
tion,” even when the other descriptive word has been used 1in the

corporate name of an association in the state, provided the suffix "of

................ N as provided above, 1is also used. The suffix provided
above may be used in any corporate name. The use of the words "Na—
tional,” "Federal,”™ "United States,” "lIlnsured,”™ "Guaranteed,"” or any

form of these words, separately or 1in combination with other words or
syllables, is prohibited as part of the corporate name of an associa—
tion. A [NO] certificate of incorporation of a proposed association
having the same name as a corporation authorized to do business under
the laws of this state or a name so nearly resembling it as to be
calculated to deceive may not [SHALL] be 1issued b. the commissioner,

except to an association formed by the reincorporation, reorganiza—
tion, or consolidation of other associations, or upon the sale of the
property or franchise®™ of .an association.

* Sec. 3. AS 06.30.070 is amended to read:

Sec. 06.30.070. PROHIBITED USE OF NAMES AND TITLE. Unless
authorized to do business in the state under this chapter and actually
engaged in carrying on a savings association, a [NO] person may not
[SHALL] do business under a name or title that [WHICH] contains the
terms "savings association,”™ "savings bank,"™ "savings and loan associ—
ation,™ "building and loan association,” "building association,”™ or
any combination employing either or both of the words "building”™ or
"loan™ with one or more of the words "saving,”" "savings," "thrift" or
words of similar import, or any combination employing one or more of

CSHB 273 (Jud) -2-



the words "saving,"” "savings,” "thrift” or words of similar import

with one or more of the words ™"association,”™ "bank," "institution,"

"society," "company,"™ "corporation”™ or words of similar import, or use

a name or sign or circulate or use a letterhead, billhead, circular or
paper whatever, or advertise or represent 1in any manner that [WHICH]

indicates or reasonably implies that the [HIS] business is the charac—
ter or kind of business carried on or transacted by an association or
that [WHICH] 1is calculated to lead a person to believe that the [HIS]

business is that of an association. Upon application by the commis—
sioner or an association, a court of competent jurisdiction may 1issue

an injunction to restrain a person from violating or continuing to
violate th?\s section.

Sec. 4. AS 06.05.470(e) 1is repealed.

Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

-3- CSHB 273 (Jud)



DEPARTMENT OF COMMKItnC & JUNEAD ALASKA 99811-0800
KCONoniic i>fveloimmkmt o N
Banking & Securities 29073 465-2521

DIVISION OF BANKING. SECURITIES & CORPORATIONS Corporation Section (907) 465-2530

April 28, 1987

Honorable John Sund
House of Representatives
P.O. Box V

Juneau, AK 99011
Dear Representative Sund:

The Federal Deposit Insurance Corporation (FDIC) must follow state law
when appointed receivor of state chartered financial institutions.

The FDIC, in reviewing these provisions of law, found two areas that
would have an adverse effect on depositors and consumers of banks in
control of the FDIC.

First, under present law, uninsured depositors would have only limited
preference up to $1,000 over the insured $100,000. = It is the
depositors®™ base that established the liability side of the bank®s
financial structure and must be given preference.

Second, a prior notification of an impending action to close a bank

would create chaos and destroy orderly transfer to new investors or
purchasers of banks.

Director

WFK/LPC/ss0595Z2
042887a



arricc or the governor
QUN BAt

April 14, 1987

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. I1lIl, sec. 18, of the Alaska Con—
stitution, 1 am transmitting a bill to include the title
"savings bank" as an appropriate designation for a financial
institution organized under AS 06.30 (Alaska Savings Asso—
ciation Act) . This bill provides a cure for an 1inequality
placed upon state-chartered savings and loan associations as
a result of deregulation.

Federally- chartered savings and loan associations may apply
under federal law to receive the designation '"savings bank"
in their name after being granted certain additional banking
powers. A state-chartered savings and loan association has
recently been granted authority to exercise similar powers,
but current Alaska law does not allow a name to reflect this
new authority and resulting increased banking services.

This bill simply provides that those financial 1institutions
organized under AS 06.30 which have expanded authority 1in
banking may apply for the use”erfk the name "savings bank™ 1in
their title, not only to b/Stten reflect their authorized
service charter, but also tp mai/itain parity with federally
chartered financial institution!

Steve Cowper
Governor



06.05.470 Banks and Financial Institutions 8§ 06.05.470

mt the bank holding corporation which controls the bank refuses to
eemit an examination as provided in AS 06.05.235;
the bank has lost, or received notice of the t< mination or sus-
.. r.Nan of, its membership in the Federal Deposit Insurance Corpora-
nor has relinquished its membership in the Federal Deposit Insur-
Mce Corporation without the consent of the department,
v The department shall take possession under (a) of this section by
I'ting upon the bank premises a notice stating that it is assuming
-eession under this chapter. Its possession is considered to com-
»r.ce at the time of posting ofthe notice. The notice shall also be filed
® :he superior court of the judicial district in which the bank is lo-
tieu. The department shall notify the Federal Reserve Bank if the
iilk m the possesion of the department is a member of the Federal
-erve System. When the department has taken possession, it is
.m-tod with the full and exclusive power of management and control,
".('Hiding the power to assess outstanding capital stock under AS
' t.310. to continue or discontinue the business, to stop or limit the
.ivrrent of its obligations, to employ necessary assistants, to execute
nv instrument in the name of the bank, to commence, defend and
m'nutict in its name any action or proceeding in which it may be a
winy, to terminate its possession by restoring the bank to its board of
sirectors, and to reorganize or liquidate the bank in accordance with
chapter. As soon as practicable after taking possession, the de-
.innient shall make an inventory of the assets and file a copy of it
«vi:h the superior court.
When the department has taken possession, there shall be a
‘m'tponement, until six months after the commencement of that pos-
»'Sion, of the date upon which any period of limitation fixed by a
-tatute or agreement would otherwise expire on a claim or right of
ntion of the bank, or upon which an appeal must be taken or a plead-
or other document must be filed "y the bank in any pending action
r proceeding.
c> If, in the opinion of the department, an emergency exists which
aillresult in serious losses to the depositors, it may take possession of
1 hank without prior hearing. Within 10 days after the department
taken possession, any interested party m-7 file with it an applica-
":,'n for an order vacating the possession. The department shall grant
application if it finds that its action was unauthorized under this
napter.
If the department decides to liquidate a bank, it shall give notice
'a the directors, stockholders, depositors, and creditors as it may pre-
scribe. Any objection to the liquidation shall be filed with the depart-
enent within 15 days after that notice has been mailed. The depart-

‘ni‘nt may proceed to liquidate the bank within 15 days after notice
sw5 been mailed.
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COMPLETE TRAINING SEMINAR FOR USE OF THE RAPID EYE TEST
5+ HOURS OF INSTRUCTION, ALL MATERIALS AND NECESSARY EQUIPMENT  $135.00

INSTRUCTION SUBJECTS INCLUDED ARE
Neurochemistry of Drug Dependence Reference Materials and Information on Urinalysis Testing,

Effects of Marijuana, Cocaine, Alcohol and Caffeine Legal Implications of RET Testing, Fitness for Duty Testing, and
Hands on Training in use of Rapid Eye Test Refresher Training.

Do's and Don'ts of Screening

Follow up Testing and Local Resources Specialized Training Programs For Specific Use of RET

is available for groups of 10 or more.

FOR INDIVIDUAL OR GROUP TRAINING IN YOUR AREA

CONTACT

FAMILY COUNSELING SERVICES 1914 TONGASS AVE, + KETCHIKAN, AK 99901 + (907) 225-1700

Family Counseling Services
1914 Tongass Avenue
Ketchikan, Alaska 99901






KETCHIKAN MEDICAL CLINIC, INC
3612 Tongass
Ketchikan, Alaska 99901

HJ. Henrickson, M.D. Phone 225-5144
D.E. Johnson, M.D. Phone 225-5145
T. L. Conley, M.D.
M.E. Bloom, M.D.

November 5,1987

Egb)resentative John Sund
4 second Avenug
Ketchikan, Alaska 9901

Dear John:

Enclosed please find a copy of an article on drug testing from the October 16th issue of the Journal
of the American Medical Association. The article is a report from the council on scientific affairs of
the AMA that was adopted as policy at the annual meeting in Chicago last June.

The nub of the article is in the third recommendation on the last page, namely that the AMA adopts
the position that urine drug and alcohol testing of employees should be limited to a)
pre-employment examinations of those persons whose jobs affect the health and safety of others, b)
situations In which there is reasonable suspicion that an employees job performance is impaired by
drug and alcohol use and ¢) monitoring as part of a comprehensive program of treatment in
rehabilitation in alcohol and drug abuse or dependents.

Further, in recommendation four the AMA urges employers to continue to establish drug testing
piograms to use confirmed positive test results in employees primarily to motivate those employees
to seek appropriate assistance with their alcohol or drug problems, preferably through employee
assistance programs.

| hope that the considerable list of references and the article may be useful to you. 1f you have any
guestions regarding the article, or wish any more information, | would, of course, be glad to
respond as best | can.

Thank you for being willing to take on this difficult issue.

Yourtuly,

DEJ:ts

Enclosures



Law and Medicine/Council Report =

ISsues In Employee Drug Testing

Council on Sciontific Affairs

RESOLUTION 84 (A-8Q asks the American Medical Associ-
ation to develop criteria for mandatory drug screening that
address scientific and administrative standards as well as
constitutional safeguards. Resolution 106 (A-86) calls for the
AMA to study the problem of testing specific groups of
individuals to determine the most effective methods for
defining and attacking the problem. Both resolutions were
referred to the Board of Trustees.

In partial response to these resolutions, the House of
Delegates adopted Council on Scientific Affairs Report J
(1-86), which dealt with the scientific issues in drug testing
but did not address the legal and constitutional issues.

At the 1986 Interim Meeting, Resolutions 16 and 60 were
referred to the Board. Resolution 16 (1-86) asks that the AMA
urge all physicians in the United States to agree to undergo
voluntary drug testing. Resolution 60 (1-86) asks that the
AMA urge employers and unions to agree to random on-the-
job testing for the use of drugs by employees engaged in
occupations in which such use may affect the safety of other
persons.

This report responds to the issues raised by the four
resolutions that were not addressed in Report J.

Drug and alcohol abuse is a national problem of immense
proportions. One of the most controversial methods of identi-
fying individuals wh use drugs is urine testing. This report
analyzes many oftlv legal issues raised by testing for drugs in
the workplace.

It is important to note the limited scope of the report. It
does not address the use of urine testing beyond the civilian
workplace, such as in schools, prisons, the military, and other
sectors. It does not address the legality ofemployer discipline
for off-work drug use detected by arrest, observation, or
other means. It does not discuss issues of criminal law arising

From lhe Council on Scienlilic Affairs, American Medical Association, Chicago.

Rc-pon A ol lhe Council on Scienlilic Ai/aits, adopted by Ihe House of Delegales of
the American Medical Association at Ihe 1987 Annual Meeting.

This report is not intended to be construed or to serve as a standard of medical
care Standards of medical care are determined on the basis of althe facts and
circumstances invoked in an individual case and are subject to change as scientific
knowledge and technology advance and patterns ol practice evolve. This report
reflects the views of the scientific literature as of February 1987.

Reprint requests lo Council on Scientific Affairs. American Medical Association.
535 N Dearborn St. Chicago. IL 60610 (William R, Hendee. PhD)

JAMA. Oct 16,1987— Vol 258, No. 15

from the sale, possession, or use ofdrugs at work. It also does
not focus on the potential liability of employers for ham
caused by impaired employees.

Even excluding these areas, this report addresses many
constitutional, statutory, regulatory, and common law princi-
ples. In a number of respects, however, the law is still
evolving; it is difficult to predict and is likely to change over
time.

CONSTITUTIONAL LAW

“Nearly all of the Constitution's self-executing, and thus
judicially enforceable, guarantees of individual rights shield
individuals only from government action.”! In the context of
occupational drug testing, this means that federal constitu-
tional protections are limited to public employees and private
employees where drug testing is mandated by federal, state,
or local governments. Specifically because of these constitu-
tional protections, the first wave of legal challenges to
workplace drug testing has consisted largely of claims by
public employees.

Search and Seizure

The Fourth Amendment to the Constitution states, “The
right of the people ro be secure in their persons, houses,
papers, and effects, against unreasonable searches and sei-
zures, shall not be violated." The first question to address is
whether employee drug testing amounts to an unreasonable
search and seizure.

In Sclnnerber v California,2 the Supreme Court held that
taking a blood sample from a criminal defendant to determine

Members ol the Council on Scientific Affairs include the following: John R.
Beljan. MD, Long Beach, Calif, Vice-Chairman: George M. Bohigian, MD, St
Louis; E Harvey Estes, J. MD. Durham, NC; IraR. Friedlander. MD, Chicago.
Resident Representative; WilliamR Kennedy, MD. Minneapolis John H. Moxley
M, MD Los Angeles, Chairman; Raul J Salva, PhD, Lubbock, Tex, Medical
Student Representative; William C. Scott, MD, Tucson; Joseph H Skom, MD,
Chicago; Richard M. Steinhilber, MD, Cleveland; Jack P. Strong, MD, New
Orleans, Henry N Wagner, J, MD, Baltimore; William R. Hendee, PhD,
Secretary; William T. McGivney, PhD, Assistant Secretary; Alan L. Engelberg,
MD. MPH. Stall Author; and Mark Rolhstein. JD. Director of the Health Law
Institute, University of Houston, External Author.
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whether he was intoxicated was a search within the meaning
of the Fourth Amendment. Lower court decisions after
Sclimerber have recognized that requiring a urine sample is
far less intrusive than extracting blood but have nonetheless
concluded that these also are searches according to the
Fourth Amendment.3 The limited nature of the intrusion,
however, may be important in determining the validity of the
search.

The Fourth Amendment does not bar all searches, only un-
reasonable ones. Therefore, it must be determined whether
the drug test is unreasonable. This in tum often depends on
the nature of the search: Who is searched? Why and when is
the search made? How is it made? What is done with the
results? Courts balance the degree of intrusion of the search
on the person’ Fourth Amendment right of privacy against
the need for the search to promote some legitimate govern-
ment interest.*

One essentia] factor is whether the individual has a reason-
able expectation of privacy relative to the circumstances of
the search. Government employees have a reasonable expec-
tation of privacy at work and “do not surrender their Fourth
Amendment rights merely because they go to work for the
government”3 However, government employers maintain
rights in conducting warrantless searches “for the proprie-
tary purpose of preventing further damage to the agencys
ability to discharge effectively its statutory responsibilities.”3

Three distinct privacy interests have been identified in

urinalysis. First is the expectatior of privacy as to the urine
itself. According to one court, “an individual cannot retain a
privacy interest in a waste product that, once released, is
flushed down the drain."6 Another court, however, has ob-
served that “[t]he urine excreted for a drug test... is not
expected to be a waste product, flushed down the toilet.
Indeed, precautions are taken in the test procedure to
prevent the sample from being disposed of; Second is the
expectation of privacy regarding the information contained in
the urine.
Obviously, one does not expect that he will be made to discharge
urine so that it can be analyzed in order to discover the personal
physiological secrets it may hold. Thus, as with blood, there is an
expectation of privacy concerning the ‘information’ body fluids may
hold.6

Third is the expectation of privacy in the process of urination.
“[T]he act ofurination is a private one and, if interfered with,
protected by the Fourth Amendment."6 Therefore, policies
requiring observation ofan individual urinating are difficult to
sustain.

Invasion of Privacy

A related but distinct constitutional protection has been
established for the “right of privacy.” Although this right is
not explicit in the Constitution, the Supreme Court has found
that it includes the individual’ interest in avoiding disclosure
of personal matters and protects independence in making
certain kinds ofimportant decisions, such as those concerning
marriage, procreation, and family relationships.6 This privacy
interest, however, is not absolute and must be balanced
against legitimate governmental interests in disclosure. For
example, in Shoemaker v Handel,Dthe Court upheld a New
Jersey regulation requiring licensed jockeys to list all ill-
nesses requiring treatment by a prescription drug because of
concerns for safety and integrity.

2090  JAMA, Ocl 16, 1987—Vol 258, No. 15

Due Process

The Fifth and Fourteenth amendments prohibit the federal
government and state governments from denying any person
“due process of law.” In the context of drug testing, due
process may be used to challenge testing procedures or
employee termination procedures. It has been held that
termination of employment on the basis of an unconfirmed,
enzyme-multiplied immunoassay test violated due process"
and that the destruction of voluntarily submitted urine
samples before they could be sent out for independent testing
also violated due process.2 Even the addition of confirmatory
testing may not satisfy due process concerns about the proper
handling of the specimen and cleaning and calibration of test
equipment. The termination of an individual's employment
may be preceded by notice and opportunity for a hearing
appropriate to the nature ofthe case, although a full hearing
before discharge may not necessarily be required. 3

A number of other federal cons,..utional protections have
been invoked to challenge workplace drug testing. These
protections include substantive due process, equal protec-
tion, and avoidance of self-incrimination, 1b date, to our
knowledge, no. 3 of these theories have beer, the basis of a
successful challenge.

State Constitutional Law

Unlike the US Constitution, certain state constitutions are
not limited in their applicability to governmental action,
Thus, it is possible for state constitutional law to extend
coverage to employees in the private sector and to proscribe
practices not currently prohibited by federal constitutional
law. These principles have not been widely applied in drug
testing cases, although the theory already has been used to
challenge drug testing in California.®*

STATUTES
Handicap Discrimination

The Rehabilitation Act of 1973Bis the primary federal law
prohibiting employment discrimination against handicapped
individuals. This law applies to the federal government,
government contractors, and recipients of federal financial
assistance. The 1978 amendment to the act explicitly recog-
nizes that the denial ofemployment opportunities onthe basis
of alcohol or drug use is justified only under limited circum-
stances. As the act states, “[The term handicapped individ-
ual] does not include any individual who is an alcoholic or drug
abuser whose current use of alcohol or drug abuse would
constitute adirect threat to property or the safety ofothers.”
The purpose of the amendment is to prohibit discrimination
against individuals who are able to perform ajob.7Therefore,
drug addicts and alcoholics cimrently under control are
certainly subject to the act’ protection.l

The 1978 amendment applies only to federal contractors
(Section 503) and recipients of federal financial assistance
(Section 504). 1t does not apply to federal agency employers
(Section 501). Because the amendment sought to correct a
perceived “flaw” in the law, whereby affirmative action plans
would seemingly mandate the employment of “active” alco-
holics and dreg abusers, the fact that Section 501 was not
included in the amendment should not be interpreted to mean
that alcoholics and drug abusers are not protected under
Section 501. BAlthough there have been no reported Section
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501 drug cases, discrimination against alcoholics under Sec-
tion 501 has been held to violate the Rehabilitation Act.2
All 50 states and the District of Columbia have laws
prohibiting discrimination in employment on the basis if
handicap. Some of the laws specifically include alcoholics and
drug abusers; others specifically exclude them from coverage.
Some other states have resolved the issue through case law.

Abuse vs Use

Coverage under the Rehabilitation Act is extended to
individuals who are “drug abusers." The question thus arises
whether drug abusers includes “drug users" or is limited to
drug addicts. The legislative history is silent on this point, but
it is possible that the word abuse will be construed broadly to
mean improper use, in which case anyone who used a
controlled substance for a nonmedical purpose would be a
substance abuser.

Individuals are excluded from coverage if their current use
of alcohol or drugs “would constitute a direct threat to
property or the safety of others.”2 It is not clear how broadly
"direct threat" will be interpreted. Executive Order 12564,
issued by President Reagan on Sept 15,1986, authorized drug
testing of federal employees in “sensitive positions," defined
as those handling classified information; those serving as
presidential appointees; those in positions related to national
security; law enforcement officers; those charged with the
protection of life, property, and public health and safety; and
those injobs requiring a high degree of trust and confidence.

In National Treasury Employees Union v Von Raab~ a
divided panel of the Fifth Circuit held that the drug testing
program of the Customs Service was constitutional. The
program requires urinalysis of all employees seeking promo-
tions. Because the case involved the testing of customs
officers, whoare law enforcement officers specifically charged
with intercepting illegal drags, it is not clear that this case
endorses broad drug testing. The constitutionality of the
governmentwide testing program is being challenged in a
separate lawsuit.

With such a broad directive, it is apparent that President
Reagan isrequiring testing of some individuals who are not in
direct threat positions and therefore are not excluded from
coverage under the Rehabilitation Act. Is this legal?

Re'tulations implementing Section 501 ofthe Rehabilitation
Act (applicable to federal agencies) prohibit the use of any
employment test or selection criterion that screens out or
tends to screen out handicapped persons unless the test or
criterion is shown to be job related."l Similar regulations
apply to recipients of federal financial assistance2l and federal
contractors.3 Although individuals who test positively may
or may not be "screened out,” they are certainly subject to
different treatment. Therefore at least for some federal
employees, it is arguable that drug testing is not job related.
The Civil Service Reform Act also prohibits the consideration
of an individual off-work activities in employment matters.
Because most tests only measure prior exposure and not
impairment or intoxication, drug testing arguably invades
the off-work lives of employees.

Some state handicap discrimination laws also cojiJ be used
to prohibit drug testing. For example, regulations imple-
menting Californias Fair Employment Practice Law % specifi-
cally limit preemployment inquiries, medical examinations,
and selection practices to job-related criteria.

JAMA. Oct 16.1987—Vol 258. No. 15

Reasonable Accommodation

After a positive drag test, the Rehabilitation Actand other
handicap discrimination laws may prohibit summary dis-
charge or other adverse treatment. The federal lawand many
state laws require “reasonable accommodation.” It is not
settled what accommodations may be required inthe case ofa
drug abuser. There are, however, several cases involving
alcoholics in which reasonable accommodation was required
when the employee was willing to undergo treatment.Z7 The
Alcoholism Rehabilitation Act requires federal agencies to
have alcoholism treatment programs for employees.8

Title MI of the Civil Rights Act of 1964

Title V IP prohibits discrimination in employment on the
basis of race, color, religion, sex, or national origin. If an
employer were to adopt a drug screening program that had a
disparate impact along lines proscribed by Title VII, the
employer would have to prove that the screening program was
compelled by business necessity and was the least onerous
means of achieving those ends.

In New York City Transit Authority v Beazer;" the New
York City Transit Authority (TA) had a policy of not hiring
drag users, including individuals receiving methadone main-
tenance treatment for heroin addiction. The plaintiffs at-
tempted to prove this rale’ discriminatory effect by showing
that 81% of employees referred to the TA% medical consultant
for suspected drag violations were black or Hispanic and that
between 62% and 65% of all persons receiving methadone
treatment in New York City arc black or Hispanic. The US
Supreme Court rejected the plaintiffs’ Title VII claim and
held that, even if the statistics established a prima facie case
of discrimination, "it is assuredly rebutted by TA% demon-
stration that its narcotics rule... is job related’”3 The Court
also rejected a challenge to the rule based on the equal
protection clause of the Fourteenth Amendment. The Court
said,

No matter how unwise it may be for TA to refuse employment to
individual car cleaners, track repairmen, or bus drivers simply
because they are receiving methadone treatment, the Constitution
does notauthorize a federal court to interfere in that policy decision.2

In Toledo vNobel-Sysco Inc * arestaurant supply company
refused to hire as a track driver a member of the Native
American Church because he used peyote during religious
ceremonies. The employer was held to have violated Title
VII. According to the court, the company could have accom-
modated the applicant's religious beliefs simply by ensuring
that he not drive while under the influence of peyote.

National Labor Relations Act

Sections 8(a)(5), 8(b)(3), and 8(d) of the National Labor
Relations Act3 require that the employer and the union
bargain in good faith with respect to wages, hours, and other
terms and conditions of employment. A drag screening
program would be considered a “working condition” and
therefore a mandatory subject of bargaining. Hence, employ-
ers may not implement drag screening unilaterally without
giving the union an opportunity to bargain.3 An increasing
number of collective bargaining agreements contain specific
provisions relating to drag possession, use, detection, disci-
pline, and rehabilitation. In some instances the provisions are
vaguely worded, and arbitrators have to interpret terms such
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as intoxicated or under the influence.™ The arbitrator may
even see fit to add conditions to a drug screening rule. For
example, in Griffin Pipe Products Co,37 the company adopted
a rule requiring a drug screening urine test of all employees
reporting for medical treatment. The purpose ofthe rule was
to reduce accidents. The arbitrator upheld the rale but added
two conditions. First, employees suspended under the rule
because of a test later found to be negative were to be
reimbursed for lost wages. Second, employees taking
prescription medication were not subject to discipline. Ar-
bitrators also have upheld discharges based on the failure to
submit to a drug test.3 In one case, an arbitrator found
discharge appropriate only if the employees were on duty at
the time.®

Many arbitrators require ahigher standard of proofin cases
involving drags than in other discharge cases. This standard
is often “clear and convincing evidence” rather than simply a
“preponderance” of evidence. The main reasons for this
higher standard are that possession ofa controlled substance
is a crime and that discharge for a drag offense makes it very
difficult for the employee to obtain another job.1

In meeting this burden of proof, the employer often has to
prove the testb accuracy, the chain ofcustody ofthe specimen,
corroboration of impairment, and other matters specifically
applicable to drags. As a general rale, arbitrators often
consider the following to be prerequisites for valid employer
discipline: (1) The employee must have had notice ofthe rules.
(2) The rales must have been applied fairly. (3) Management
must have investigated the charges and given the employee a
reasonable chance to answer them. (4) The punishment must
fit the crime.22 In drag cases, arbitrators also frequently look
at whether the use of drugs affected job performance, safety,
or customer relations.13 As a result of these limitations,
employers have a difficult time sustaining drug-based dis-
charges in subsequent arbitration proceedings.l

The Supreme Court is currently considering the legality of
an arbitrators award directing the reinstatement of an em-
ployee who was found in a car on company premises with
marijuana and marijuana smoke in the car.1
Specific Drug Testing Legislation

With federal constitutional protections inapplicable to pri-
vate sector employees and uncertain even for public sector
employees, opponents of drug testing have turned to the
legislatures. Bills to limit or prohibit drug testing have been
introduced at the local, state, and national levels, and several
laws have been enacted. Proponents of drug testing have
countered with bills to require or permit drag testing,
although such efforts have been less successful.

The most important municipal drug testing lawyet enacted
is San Francisco’ ordinance,16 which applies to any person
working in San Francisco except uniformed police, firefight-
ers, police dispatchers, and emergency vehicle operators.
The ordinance prohibits employee drug testing unless

the ciployer has reasonable grounds to believe that an employee’
faculties are impaired on the job; and... the employee is in a position
where such an impairment represents a clear and present danger to
the physical safety ofthe employee, another employee or to amember
of the public.

The ordinance, which took effect on Dec 29,1985, became

law without the signature of Mayor Feinstein. She refused to
sign the ordinance because she considered the measure too
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sti'ingent. In her view, “clear and present danger" is too
difficult to satisfy and gives protected status to being under
the influence of drugs.1l

The ordinance also may be questioned because the key
provisions are written in the conjunctive. This means that, to
be tested, an individual must be in ajob related to safety and
the employer must have a reasonable beliefthat the employee
is impaired. For an employee who works alone, such as a track
driver, this latter requirement would be very difficult to
establish.

At least seven states have enacted drag testing laws, and
many new laws are likely to be enacted in the next fewyears.18
The laws passed in Connecticut,19 lowa,5 Minnesota,5 Mon-
tana,® Rhode Island,8 and Vermontdl are similar in the
following respects: (1) All ofthe laws seek to limit drug testing
but do not prohibit testing completely. (2) All of the laws
permit the preemployment testing of applicants, and some
permit the periodic testing of employees if advance notice is
given. (3) Exceptions are often made for public safety officers
and employees in safety-sensitivejobs. (4) “For cause”testing
is generally allowed if there is “probable cause,” “reasonable
cause," or ‘reasonable suspicion” that an employee is im-
paired. (5) Most of the laws require that the sample collection
be performed in private. (6) All of the laws require confir-
matory testing. (7) Most of the laws specifically require that
drag testing records be kept confidential.

Utah’ Drug and Alcohol Testing Act5 differs significantly
from the other laws. The Utah law permits drug testing as a
condition of hiring or continued employment so long as
employers and managers also submit to testing periodically.
In encouraging drug testing, the statute requires that em-
ployers performing drug testing have a written testing policy
and that confirmatory tests be used. If an employer satisfies
these requirements, the law protects the employer from
liability for defamation or other torts based on drug testing.
It also prohibits any action based on the failure to conduct a
drag test.

Not surprisingly, bills introduced into Congress have re-
flected a wide range of opinion on the efficacy of drug testing
for federal employees. Some bills would require testing,
others would restrict or prohibit it. The only measure actually
enacted dealing with drug testing so far has been a supple-
mental appropriations bill that permitted the testing contem-
plated by Executive Order 12564.“ The Anti-Drug Abuse
Act of 19865 makes it a crime to operate a common carrier,
such as a train or bus, while under the influence of alcohol or
drugs, but the law does not mandate the use of drug tests.

The most important piece of legislation considered by
Congress, the Transportation Employee Safety and Rehabili-
tation Act of 1987, would establish drug testing (before
employment, periodic, random, for reasonable suspicion, and
after an accident) for persons in safety-sensitive positions in
the aviation, rail, and motor carrier industries. The legisla-
tion would cover 2.5 million track and bus drivers, 300000
railroad workers, and 200000 aviation workers.5

REGULATIONS

Some employee drug testing programs have been imposed
by federal and state regulations. At the federal level, one of
the most important sets of regulations, that of the Federal
Railroad Administration,6 took effect in 1986. Preemploy-
ment drug tests are used to test for alcohol, opiates, cocaine,
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barbiturates, amphetamines, cannabinoicis, hallucinogens,
and other drugs in frequent use in the locality. Drug tests also
are required after serious accidents and on “reasonable
cause." Governmentwide drag testing guidelines also were
issued in February 1987.“

In December 1986, the Federal Aviation Administration
(FAA) announced its intention to propose rales that would
require pilots and flight instructors, flight engineers and
navigators, other noncrew airmen (air traffic controllers,
aircraft dispatchers, mechanics and repairmen, parachute
riggers, and ground instructors), and flight attendants to
undergo mandatory drag and alcohol testing using both
random and scheduled tests, preemployment tests, and tests
for “reasonable suspicionThe Federal Highway Adminis-
tration promulgated rales that prohibit use of Schedule 1
drugs (defined by the Drug Enforcement Administration) by
foreign and interstate commercial motor carrier drivers.8 At
the same time the Federal Highway Administration asked for
comments cn whether drag screening should be mandated as
well.6*

COMMON LAW

Under common law, employees working without an express
contract, either written or oral, arc “at will" employees. This
means that they may be fired at will for almost any reason by
the employer at any time. In recent years, three main
exceptions to the at-will doctrine have emerged to lessen the
often harsh effects of this rule: () Contractual limitations on
employer prerogatives may be inferred from provisions in
employee handbooks or personnel manuals.6 (2) Discharges
in violation of public policy, such as for serving onjury duty,
are prohibited.6 (3) Arbitrary and bad-faith discharges may
violate an employer$ duty of good faith and fair dealing.67

The exceptions to the at-will doctrine are a newly emerging
area of law that vary greatly by jurisdiction. Where one or
more exceptions are recognized, they operate only after a
discharge has taken place to provide a remedy in tort or
contract. Therefore, in the context of drag testing, at best,
employees who were discharged because of a refusal to
undergo a test or because ofa positive test may have a legal
action. Regarding the public policy exception, the most
widely recognized of the three exceptions, an action is most
plausible when the employer requires that the act ofurination
be observed. Arguably, this invasion of privacy contravenes
public policy.68 No cases have been decided, however.

Records of drug testing results are extremely sensitive,
and the wrongful disclosure of this information could lead to
common law tort liability. Although employers are protected
against liability for defamation by a limited privilege to
disclose employee personnel records,® the privilege is lost if
the disclosure is made with reckless disregard for the truth-
fulness of the disclosure or if there is excessive publication of
the defamatory information. In OBrien v Papa Gino% of
America Inc,™ a former employee was awarded damages for
defamation after the employer falsely stated that the individ-
ual was discharged for using cocaine.

In Houston Belt & Terminal Railway v Wherry, 7 a railroad
employee was tested for drugs after fainting following an
accident on the job. The initial test result showed a “trace” of
methadone, but a follow-up test showed the presence of a
normal compound whose characteristics resemble meth-
adone. The employee was later discharged for failure to
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report his accident in a timely manner. The railroad wrote a
letter to the Department of Labor stating that the employee
“passed out and fell" and that “traces of methadone™ were
present in his system. The Texas Court of Civil Appeals
affirmed an award of $150000 in compensatory damages and
$50000 in punitive damages based on this and other state-
ments. The court stated, “We think the jury was entitled to
conclude from the evidence that they made false statements in
writing that he was a narcotics user when they knew better."72

Determining the Reasonableness of Drug Testing

Although the specific legal criteria vary with the source of
the legal protection, essentially the courts seek to determine
whether the challenged drag testing program is reasonable.
This determination often centers on the following four ques-
tions: Who is being tested? When are they being tested? How
is the test performed? What action is taken on the basis oftest
results?

The starting point for determining whether any particular
drug testing is reasonable is to look at the individual being
tested. In other words, the job description and responsibili-
ties of the person tested are very important.

The courts have been more willing to sanction the use of
drug testing when employees and coworkers may be endan-
gered by drug impairment. Thus, drug testing has been
upheld for employees of a municipal utility working around
high-voltage power linesB and jockeys.”4 Employees with
public safety and health responsibility, such as police and
firefightersi6and bus drivers,T6also may be subjected to drug
testing.

Drug testing in other job classifications is less likely to be
upheld. For example, a discharge based on a positive drug
test ofa school bus attendant, whose only responsibility was
to assist students on the bus, was struck down. 77 Similarly, in
Patcliogue-Medford Congress of Teachers v Patchogue-Mcd-
ford Union Free School D istrictthe Appellate Division of
the New York Supreme Court struck down a rule that all
probationary teachers, as a condition of receiving tenure,
must submit to a drag test:

[Tlhe need of public employers to conduct Uring tests to ascertain
illegal drug usage in the teaching profession, important as it may be,
is not as crucial as in other governmental positions, such as that of
police officer, firefighter, bus driver, or train engineer, where, given
the nature of the work, the use of controlled substances would
ordinarily pose situations fraught with imminent and grave conse-
quences to public safety.®

Drug testing may be conducted at a variety of stages during
the employment relationship, ie, before employment, on a
periodic basis, onreturn to work following a leave of absence,
after an accident, on suspicion ofdrug use, and randomly. The
timing or circumstances ofthe testing often affect its legality.

Toour knowledge, there are no reported cases dealing with
preemployment testing. Periodic testing, especially when
used as part ofan overall medical evaluation offitness, is likely
to be upheld.8 For other types of testing without a par-
ticularized or individualized need for testing, the courts are
inclined to find that testing is unnecessary and therefore
unreasonable. Thus, random testing of correctional officersg
and police officers in an organized crime control unit® has
been held to be illegal. Similarly, the “surprise, roundup”
testing of 126 police officers and civilians and 99 firefighters of
Plainfield, NJ, was held to be unconstitutional &
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If there is specific evidence of the need to test, the courts
are inclined to uphold the testing. Drug testing of certain
employees who were identified in reports as drug users has
been upheld.™*" In Division 211, Amalgamated IYansit Un-
ion vSuscy,6the Seventh Circuit upheld the Chicago Transit
Authoritys rule mandating drug testing for bus drivers
involved in a serious accident or suspected of being intoxi-
cated.

The courts have not required "probable cause” before
upholding an individual drug test. “Reasonable suspicion,” a
lesser standard, has been widely adopted&

The ‘reasonable suspicion’ test requires that tojustify this intrusion,
officials must point to specific, objective facts and rational inferences
that they are entitled to draw from these facts in the light of their
experience.*

Reasonable suspicion pertains to individual drug testing.
An unresolved issue is whether evidence of widespread drug
abuse in a community or a problem within a jroup of workers
is needed to justify wider testing:

Thus, without any direct or even circumstantial proof that any
problei exists in OCCB [Organized Crime Control Branch], it is
difficult to justify random testing as a deterrent when there is little
indication that there is any significant drug use to deter.”

In Lovvorn v City of Chattanooga,” the city was enjoined
from conducting mass urine testing of all firefighters and
police. According to the court, the city failed to establish that
there was a drug abuse problem generally or with respect to
specific personnel.

The testing procedures used may affect the legality of the
testing. InJones v McKenzief the court’ ’."t the use of
an unconfirmed enzyme-multiplied immunoassay test, which
violated a specific regulation mandating confirmation, was
arbitrary and capricious.'9 Confirmatory testing, such as the
use of gas chromatography/mass spectrometry to confirm an
initial immunoassay, increases the accuracy of the test and,
thus, the likelihood of legality.

It is also important to safeguard the chain of custody ofthe
specimen to eliminate the possibility of confusion, mishan-
dling, or sabotage. In addition, it may be necessary to retain
the sample to allow for independent confirmation of the
results. In Banks v FAA,K the discharges of air traffic
controllers were set aside because the urine samples had been
destroyed before they could be retested by an independent
laboratory.

A final issue relates to sample collection. In Caruso v
Ward,” police officers were required to urinate in the pres-
ence of a superior officer of the same sex to ensure the
regularity of the sample. The court found this process espe-
cially troublesome:

ITJhe subject officer wiould be required to perform before another
person what is an otherwise very private bodily function which
necessarily includes exposing one's private parts, an experience
which even if courteously supervised can be humiliating and degrad-
ing.ad
Having the observer stand behind a shoulder-level screen,
however, has been deemed not to be an invasion of privacy by
one court.2

Occupational drug testing programs are more likely to be
upheld if individuals who test positively are rehabilitated
rather than discharged.® This often relates closely with the
duty to make reasonable accommodation to handicapped
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workers, Forexample, in Hazlvttv Martin Chevrolet Inc,**an
employer was found to have violated Ohioh handicapped
discrimination law by discharging an employee suffering from
drug and alcohol addiction and refusing to grant a one-month
disability or sick leave so the employee could obtain treat-
ment. Other 'w-nployees with other illnesses previously had
been given leaves.

SUMMARY

To establish what legal principles pertain to any case of drug
testing, it is necessary to make the following inquiries: (1) Is
the individual tested a public employee or is the test man-
dated by the government (thus raising constitutional issues)?
(2) Is the individual covered under the terms of a collective
bargaining agreement? (3) Is the individual working under an
express written or oral contract or subject to provisions in an
employee handbook or personnel manual? (4) Does the indi-
vidual work for an employer that is a government contractor
or a recipient of federal financial assiriance (and therefore
covered t nder the federal Rehabilitation Act)? (5) Does the
individual work in a state that includes drag abuse within the
definition of handicap? (6) Is the purpose or effect ofthe drug
testing to discriminate on the basis or race, color, religion,
sex, or national origin (this violates Title VII of the Civil
Rights Act)? (7) Did the employer act in a manner that
violated public policy or that constituted a breach ofgood faith
and fair dealing? (@) Is there any other legal basis for
challenging the drug testing?

PRIOR AMA ACTION

In August 1984, the AMA submitted comments to the
Federal Railroad Administration in response to a proposed
rule, “Control of Alcohol and Drug Abuse in Railroad Opera-
tions.” I'he final rule, which affects railroad employees who
perform services covered by the Hours of Service Act (such as
train crew members), was promulgated onJuly 29,1985. The
rule contains the following provisions: (1) It prohibits on-the-
job use and possession of or impairment by alcohol or any
controlled substance. (2) It mandates toxicologic testing after
an accident. (3) It authorizes railroads to require breath and
urine tests for reasonable cause. (4) It requires railroads to
adopt policies to aid in the identification of troubled employ-
ees. (5) It provides for preemployment dr ip screening. (6) It
requires more compl reporting ofalcohol and drug involve-
ment in train acrid-, a. The AMA supported the require-
ments for drag testing after accidents, before employment,
and for reasonable cause. In addition, the AMA supported the
establishment of employee assistance programs to treat
employees who have a drag or alcohol problem. The Federal
Railroad Administration did not propose, and therefore the
AMA did not comment on, random drug testing of presently
employed persons, even though some ofthese employees hold
positions that affect the public safety.

In March 1986, the AMA submitted a study of the medical
standards and the medical certification process for civilian
airmen to the FAA.3 A committee comprising eight psychia-
trists and one neuropsychologist reviewed mental and behav-
ioral issues and recommended that the FAA incorporate into
its routine medical examination a mini-mental-status ex-
amination that would detect diminished cognitive functi >n
The committee also provided guidance to the aviation medical
examiners on the detection ofclinical signs of alcohol and drug
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use. The issue of urine testing for drug use was considered at
great length, but such testing was not recommended. In-
stead, the AMA recommended to the FAA a method of
detecting mental and physical impairments that may result
from alcohol and drug abuse or dependence rather than a
chemical method of detecting alcohol or drug use.

At the 1986 Annual Meeting, the House of Delegates
adopted Report K ofthe Council of Medical Service, “Employ-
ers’ Violation of Patient Privacy With Group Medical Insur-
ance Claim Forms.” This report opposed employ menl discrim-
ination due to any health condition not related to the
requirements of a job and suggested that the AMA develop
model federal and state legislation that would prohibit such
discrimination.

At the 1986 Interim Meeting, the House of Delegates
adopted Council on Scientific Affairs Report J, “Scientific
Issues in Drug Testing.” The report discussed the strengths
and limitations of screening and confirmatory testing tech-
niques and the importance of forensic testing procedures and
quality controls. It concluded that drug testing does not
provide any information about mental or physical impair-
ments that may be due to drag use or about patterns of use. A
high-quality drug testing program can provide accurate
evidence ofprevious exposure to drugs. The report urges that
physicians be aware of the objectives of any drug testing
program in which they participate.

PRIRE SCREERTRE DE PRYSTOLANS

At the 1972 Clinical Convention, the AMA adopted Board of
Trustees Report T, “Physicians With Psychiatric Disorders,
Including Alcoholism and Drag Dependence.” This landmark
report not only addressed the problems of alcoholism, drug
dependence, and psychiatric illness among physicians and
medical students but also outlined a series of concrete steps
that various members of the medical profession could use to
got help for an impaired colleague. The report further
proclaimed that it is an unimpaired physician ethical respon-
sibility to take affirmative action to assist an impaired physi-
cian who is unable to seek treatment or rehabilitation by
himself or herself.

Since that time, programs to help impaired physicians have
been developed by every state medical society. Similarly,
most medical licensing bodies now are governed by legislation
that addresses the many aspects of this complex problem;
much of this legislation allows a physician to seek help and
specifies the conditions under which the physician may return
to practice after treatment. The AMA model state legislation,
“The Impaired Physicians Treatment Act,” encourages col-
laboration between the state medical society and the licensing
board and suggests a variety of model provisions by which
effective relationships can be developed. These programs
recognize the value of constructive intervention to assist an
impaired medical colleague. Intervention that is based on
realistic and documented concern and referral for diagnosis
and treatment is a positive step and an appropriate response.

Urine screening for drug and alcohol use has been recog-
nized by state medical societies and licensing boards as one
component of a comprehensive treatment plan for chemical
dependence. In recent years, as more state societies have
devoted increasing resources to impairment programs and
have continued to hire full-time medical staff to assure
implementation ofa comprehensive program, they have been

JAMA. Oct 16,1987—Vol 258, No. 15

better able to act as a physician's advocate by monitoring his
or her recovery as the physician returns to practice. Written
agreements between the physician and the program often
specify the use of urine screening as an accepted method of
assuring recovery when it is used in conjunction with other
methods of assurance.

POECLESIny

The case law concerning drug testing of employees is
developing very rapidly, and for the most part, no discernible
trends have evolved. Previous action by the AMA has tended
to support cautious application of drug testing: (1) The AMA
supported drug testing of railroad crews under limited cir-
cumstances, such as after accidents and for reasonable cause,
and urged that the railroads establish employee assistance
programs to treat employees with drug or alcohol use prob-
lems. (2) The AMA did not recommend urine drug testing of
civilian airmen as part of the FAA% medical standards and
medical certification process. (3) The AMA opposed employ-
ment discrimination based on health status. (4) The AMA
delineated the strengths and limitat'ons of drug testing based
on scientific concerns, including that high-quality drug test-
ing procedun s can provide accurate information about previ-
ou eexposure to a drug but cannot establish patterns of use or
mental or physical impairments resulting from that use. (5)
The AMA recognized the appropriate use of urine drug
screening in monitoring physician recovery from an impairing
problem of alcohol or drug use.

The Council on Scientific Affairs recommends:

1 That the AMA reaffirm its commitment to educate
physicians and the public about the scientific issues of drug
testing as presented in Report J (1-86).“

2. That the AMA monitor the evolving legal issues in drug
testing of employee groups, especially the issues of positive
drug tests as a measure of health status and potential
employment discrimination resulting therefrom.

3. That the AMA take the position that urine drug and
alcohol testing of employees should be limited to: (a) pre-
employment examinations of those persons whose jobs affect
the health and safety ofothers, (b) situations in which there is
reasonable suspicion that an employee’ job performance is
impaired by drug and alcohol use, and (€) monitoring as part
ofa comprehensive program oftreatment and rehabilitation of
alcohol and drug abuse or dependence.

4. That the AMA urge employers who choose to establish
drug testing programs to use confirmed positive test results
in employees primarily to motivate those employees to seek
appropriate assistance wit', their alcohol or drag problems,
preferably through employee assistance programs.

5. That this report be adopted in lieu of Resolutions 84
(A-86), 106 (A-86), 16 ((-86), and 60 (1-86).
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ducted out of the public eye. The search becomes unreasonable because it is
contradictory.

Third, sex acts are inherently private. They work to exclude the world
from their participants’ perceptions and conversely, in order to work, require
such exclusion. They create sanctuary and require sanctuary. Any right to
substantive privacy that protects repose and sanctuary will protect the inherent
privacy of sex.

Fourth, even if the perimeter of what counts as a self-affecting action is
fuzzy, the role of sexual behavior in a person’s life clearly gives sex a central
place among self-affcctinr activities. As the fulfillment of need, as an access
to ecstasy and as a necessary substrate for matrimonial love, sexual pleasure
is set apart from casual pleasure and assumes a role more central in the
configuration of human emotions than even friendships have. Any right that
protects centra] self-affecting values, then, will also protect the right to con-
sensual sex.

Finally, because a person's body is a necessary source for all free actions
and for any action that instills value in his world, if there are any areas of
life in which an individual’s plans and projects take precedence over those of
society, then the individual must be able to act rellcxively on his own bodv
to make it as he wills it and to instill value in it. Moreover, because of the
moral priority of the body to an agent’s actions in the world, the state's
prohibition of and interference tn a person’s rellexive actions on his own bodv
is an offense on a moral par with a dirert violation of a person’s body by
the state. To be raped by a policeman and to be prevented by the police
front having consensual sex are moral equivalents. Therefore, if there are any
substantive rights to act in the world, the right to do to one's body as one
will is necessarily protected. Only when one’s control ofone’s body is protected,
does one have a right to bodily integrity, and only when one has bodily
integrity is one a person at all. Any moral systems in which persons are a
locus ol value—systems of humans, not systems of angels or animals—will be
obligated to protect Irom government those persons’ acts of consensual sex.

Compulsory Urinalysis of Public School
Students: "An Unconstitutional Search
and Seizure*

bv

Paul L. billow”

"The vigilant protection of constitutional freedoms is nowhere mure vital than in
the community of American schools. ” ***

l. Introduction

Urinalysis to detect drug and/or alcohol use, made relatively inexpensive
by recent technological developments, has spread rapidly to many areas of
American life. Its use has been approved in prisons,’ the military,- public
and private' employment, and sports.5 Recently, a school district in Bergen
County, New Jersey sought to add public schools to the list.

m ‘flic fourth amendment to the United States Constitution states: "The right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable searches
anti seizures, shall not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.” U.S. Const, amend. IV.

*e  B.A. (1983) Stanford University; J.D. expected (1987) Columbia University; Research
anti Writing Editor (1980-87) Columbia Human Rights Law Review.
- Shelton v. Tucker, 304 U.S. 479. 487 (19011).

1 Storms v. Coughlin, 600 F. Supp. 1214 (S.D.N.Y. 1984): *lucker v.Dickey. 613 F
Supp. 1124 (WT>. Wis. 1985).

2. Me infra note 51.

3 Srr infra notes Mi-85 and accompanying text.

. Approximately one quarter of Fortune 500 companies currently require drug screening
of applicants. Hanley, ‘'the Tahtfily aj Student Drug Trilint:. N A. limes. Dec. 14L 1985, at B2,
col. I The President's Commission on Organized Crime has recommended routine tcstine oi
all American workers for drug use. Lindsey, Itotkrr Drag Test /Wn/.ing Driatr. NA . Times. Mav
3. 1980. at 1. col. 3.

Private employers are not bound by the fourth amendment because there is no state acticr.
Srrmini note 15. Drug testing by private employers could be limned, however, by state constitution*.
legislation, or collective bargaining agreements. Srr Schwancberg. fnioninlrncinplncur hut.  rnieg
ne i/rug fci/teg in itnriplair, Newark Star-Ledger, July 27. ]980, 5 1 n? I. eol. 1

a. Spoils organizations are usually private employers who are not Diund by the four.-,
am* raiment .See inpm nolo 1 lint nr Shorn.aker v Handel. 0(18 F. Supp 1151 (D N,|. I''e:
all'll. 795 F 2d 1130 (3d tar. 1980) (compulsory urinalysis of licensed jockevs upheld under the
administrative sc.irtli standard tor rlosrlv regulated industries).
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InJune 1985, the Carlsiadt-East Rutherford Regional Board of Education
approved compulsory urinalysis of all students at the Henry P. Bccton Regional
High School to screen for drug and/or alcohol use as part of comprehensive
m "dical examinations. A group of five students and their parents filed suit,
and a temporary restraining order against the drug screening aspect of the
examinations was issued by the New Jersey Superior Court in August 1985.
In Odenheim v. Carhtadt-East Rutherford Regional School District,6 which was decided
in December 1985, the Superior Court ruled the urinalysis proposal an un-
constitutional violation of the plaintiffs’ rights to be free from unreasonable
searches and seizures, the plaintiffs’ due process rights, and the plaintiffs’
legitimate expectations of privacy. In May 1986, the defendant school district
decided to drop its appeal.

While the New Jersey case has been resolved, the issue of compulsory
urinalysis of public school students cannot be regarded as settled by the courts,:
and the increasing drug problem in American schools makes it quite likely
that the issue will be raised again.3 The object of this Note is to show that,
although the fourth amendment affords public high school students limited
protection, compulsory urinalysis is unprecedented and should be considered
unconstitutional because of the highly intrusive nature of the test and the
failure to comply with a standard of individualized suspicion. The Becton
High School drug screening proposal and litigation provide the basis for
discussion, but the analysis in this Note is equally applicable to any compulsory
urinalysis program. First, the Note describes the Becton High School drug
screening proposal and addresses the school district’s claim that the proposal
was a medical procedure. Then, fourth amendment analysis is applied to the
proposal, in order to show that the procedure was a search and seizure, and

Altempis to impose compulsory urinalysis programs in professional baseball and football
have been opposed bv players' unions, which argue that unilateral imposition of such programs
by the commissioner and insertion of drut; test clauses in players' contracts violate collective
bargaining at;rceinents See Molotskv, A'/ /. Antpsw Jit Sett 1J'ur Plan, N Y. Times. July 12.
1986. at 4a. col I; Goodwin, L'eieri"th Char,get Tcctu Cat Hit Ixe Unit; htue, N Y. Times.
March J, 1986. at C2. col. 4.

6. 211 N.J. Super 54, 510 A.2d 709 (Ch. Div 1985)

7. Od/nhcim is a trial court opinion, and therefore of low value os precedent. One federal
district court has reached the issue of compulsory urinalysis of students, but that case ditl nut
involve blanket testitit: of a student population. Anable v Ford. No 84-6033. slip op (Inly la.
10Bai. modified, slip op. W D. Ark. Sept. a !985i See iitru test accompanying notes 99-105

8 Recently. S-ctetary of F.duration William J Bennett suycestcd to Congress that federal
tttnds be withheld Irorti schools that do not deinons*ratc a serious commitment to coinbattimt
Irue use. N 5' Times. May 21. 1986. at A20. to] 6. anti one school board adopted a polity
that periiiitted strip scantier of elemcntars stud-r.ts lot lines See Friendly. I'dor
(.:.tS, />,» and It'.) - I'hetki. N Y Tunes. June I". 1*86.at F.3. col | Both public and
private schools are strmrtjlini; with the question of h w tar this tan c « tolittht clriiv* use tier
Friendly. tCurd Studte: Slop St'Inf ;,r Sludeettt N 3" liines, |tj: , 8. 178%. *23. at 1. col 4,
/1-io/tec Svami/* Hard fi-iUttint; *c |ttt vieiri. N V % :ros June (. 1986. 5 lLat 34. col 1
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therefore subject to (lie standard for school searches recently set forth by (he
United States Supreme Court in Sew Jersey ¢. T.L.O.>The focus of this Note
is on the failure of (he proposal to satisfy that standard, since it was neither
justified at its inception nor reasonable in its scope. Finally, the Note considers
the due process issues raised by the proposal.10

Il. The Dreg Screening Proposal

The Becton High School drug screening proposal was set forth in a board
of education policy™ that required physical examinations of all students enrolled
or to be enrolled in the high school.” The examinations were to be conducted
annually at the beginning of the school year and to consist generally of on-
premises examinations by the school medical examiner.” The purpose of the

9. 469 U.S. 325 (1985).

10. There appears to be no claim under the fifth amendment privilege against self*
incrimination because of the rule that the privilege applies only to evidence of a testimonial or
communicative nature. Schmcerber v. California. 381 U.S. 757 (1966). But set National Treasury
Employees Union v. Von Raab. 649 F. Supp 380. 388 (E.D. La. 1986) (holding that a urinalysis
plan violated the fifth amendment privilege against self-incrimination because urin.r testing is
more intrusive than the procedure involved in Stkmerbrr and because the plan required a subject
tu fill out a written form stating medications taken and any circumstances in which the subject
may have been in contact with illegal substances).

Urinalysis may implicate .a right of privacy to the nondisclosure of personal medical infor-
mation See Capua v. City of Plainfield. 643 F. Supp. 1507. 1515 (1).N.J. 1986) (holding that
a urinalysis program violated the plaintiffs’ right of privacy in medical information because of
inadequate safeguards to insure confidentiality). See also 1on Raab, 649 F. Supp. at 389 (“(tjhc
Court finds that the [urinalysis plan) unconstitutionally interferes with the penurnbr.il rights of
privacy held by Customs workers™). 'Phis Note accepts the provisions of the Becton High School
proposal at face value and assumes the adequacy of its confidentiality guarantees. See infra text
accompanying notes 25*26. The privacy concerns raised by the proposal are addressed directly
by the fourth amendment. On students* legitimate claim of privacy, see infra notes 49-52 anil
accompanyiug-text. and on the intrusion of urinalysis into students’ activities outside of school.
\ee in/m text accompanying notes 99-104.

Reliante on the right of privacy is more problematic. TheUnited States SupremeCourt
has not established a right of privacy to thenondisclosureof personal medical information. See
Whalen . Roe. 429 U S. 589 (1977) (upholding a statute that required physicians to leport the
names and addresses of all patients who obtained prescriptions for “dangerous™ drugs; the Court
iargHs relied on the confidentiality provisions in the statute) Moreovt r, the current Court seem*
less than eager to expand the "fundamental rights’ that are protected by the right of privacy
See Bower* \ Hardwick. 106 S. Ct 2841 (1986) (the Constitution dors not confer a lumlament.il
right » engage in homosexual sodomy) However, the right of private has been extended to
‘echonl ihildien. Ste Merriken s Cressman. 364 F. Supp. 913 (ED. Fa 1973) (struck down on
pnsuiv grounds a school questionnaire designed lo identify "potential drug users” among eighth
grade -udeiils).

1 ( ail-iadiT. Rutherford Regional Bd. of F.ilue., Policy No. 3141 3. "Coiuprehense»
M'tli'.tl Examination” (1985). reprinted in Odenheim v Carlstadt-E. Rutlieilord Regional School
Hot . 211 N | Super 54 app., 510 A 2d 709 app (Ch. Div !905) (heiein.itier Puli* vj

12 Policv at f.2-63. 510 A 3d af "14

li  // at ol. 510 A 2d at 711
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examinations was “n- lentify the existence of any physical defects, illnesses
or communicable diseases, as well as, but not limited to, the pupil s litness
to participate in any school sponsored health, safety, sport, and/or physical
education courses as required by law." *T o that end, the examinations included
a drug screening test.1' The proposal asserted that identification of drug use
was not for a punitive,16 but a rehabilitative, purpose.l7

According to the procedural guidelines issued by the school district, a
urine sample would be taken during the medical examination for the per-
formance of various tests, including the drug screening test.l Failure of a
student to complete any portion of the medical examination would result in
the student’s exclusion from school.I If a student tested positive for drug and/
or alcohol use, the school physician was to notify immediately the school
superintendent and the parents or legal guardian of the student or ihe student
himself, if over age 18.70 The school physician would also decide whether to
exclude the student from school.7Z The school superintendent, the school
physician, ihe parents or legal guardian of the student, and the student would
meet “to discuss the results of the test, the nature of the problem and the
course of action to be taken."77 The superintendent, with the advice of the

14 W

15. “The Board of Education has concern for the health of the enure school population
and hereby resolves ro identify and isolate any and all health problems which presently exist.
These complete physical examinations will help to identify any drug and alcohol use bv the
pupils. The detection of drug and/or alcohol use will enable the Board of Education to enter the
pupil into an appropriate rehabilitation program designed to help the student recovr.iae the dance r
and to remedy any problem that exists.” Id

16. Id

17. "If any illness or health problem |Is identified through this testing, then the Board
will take the necessary steps to correct any such problem. Included in these corrective measures
svoultl be counseling and other rehabilitative procedures to treat the illness caused by drug and
alcohol abuse.” Id at 64, 510 A.2d at 7It.

18 Carlstailt-E Rutherford Regional Itd of Ednc., Policy No, 5141 j. e'Atlrninis-rative
Procedures for Policy 5141.3." S 2. 5 C (1985), trptinUd in Odrnbr.m. 211 X ! Super -m app
510 A 2d at app. (hereinafter Administrative Procedures), provides:

let the same manner and environment as above indicated, the medical examiner shall

ask each pupil for a urine sample, to be obtained in a meditallv appropriate method

The sample shall be obtained for the purpose of discerning the level o! protein, oilm;

specific gravity, blood and the existentc or non-existence of controlled d.-nge,-ou*

substances, non-authorized prescription drugs as defined in die intrudnf— sta- riar*

and alcohol.

A "controlled dangerous substitute” isdefined as "a narcotic or rortn.trti-t: -"JO, t- ,-icd
under N | S.A. 24 21-1. N.J.AC. 8:05-16 1. anil any prescription drug B :twrivd ea <«
thtorized Its g inetlical physician.” Polity,  vpra note Il. at 63, 510 \ 2.1 & "14

19. Administrative Procedures, ITVIIa nitre 18, 4 I

«20. Id 55 * 1

21 "The whnol physirian will . di-ieiiviiu* if. to llls opinion. "™ Jupd t- : -
luimnuc classroom study Except as heiemaltei provided, tin* ilctt-itiit ot +< --It 1 pi;-.- ‘it
shall In- final " Id

22 // 55 %Ci2t.
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school physician, would then “make any recommendations necessary to fa-
cilitate die effective rehabilitation of ihe pupil.” % Possible recommendations
included periodic conferences with the parents or legal guardian concerning
the problem, referral to the school district’s alcohol or drug supervision pro-
gram, and referral of the case to the county office of the State Division of
Youth and Family Services.7* A separate confidential medical file would be

kept for lesi results7" and all information concerning any action taken under
the policy

IIl. T he Position of the School District

At trial, the position of the school district was that alcoholism and drug
abuse are diseases. Accordingly, screening for alcohol and drug use is an
appropriate part of a comprehensive medical examination required of all
students pursuant to the board of education’s statutory obligation to examine
all students for physical defects.77 The trial judge wrote in his opinion, ” [t]hc
linchpin of defendants’ argument is that drug use and/or abuse is an illness
and/or a departure from normal health and therefore beyond the parameters
of the law of search and seizure.”

The school district emphasized that a urine sample would not be taken
solely to screen for drugs but would also be tested for other signs of physical
defects. A urine sample was, in fact, part of the annual physical in previous
years.75The school district claimed that its purpose was rehabilitative, noting
that no civil or criminal sanctions were to be imposed under the proposal in
the event of a positive test. In light of these considerations, the school district
contended that no intrusive deprivation of privacy would occur when a urine-
sample was examined for the presence of drugs or alcohol.l"

As stipulated by the parties at trial, during the 1984-85 school year, 28
students out of a student population of 52011 (or about 5%) “either made
inquiry or were referred to the student assistant counselor” 17 concerning drug
or alcohol use. The number for the 1985-86 school year, as of the November
12 trial date, was Il out of a student population of 516.11 These statistics
included “students who denied any involvement in either alcohol or drugs

23. Id  %5. 4C( »).

2 1d 55 4.

25 1l 4 5.4C(1).

26 1d 5 5. 4C(4)(r)

27 Srr N 1 Sim  Ann. 5 !8A:4(M (Wc« Supp 1986).

28 tMruhi-im v toiil il Krviuii.il School Dtvl., 211 X.J Super 54,
58. il A.Jtl 705, 711 (..

26 ILinlry, iifiil noli- 1.

til |Htrnhf|m, 211 N J. Super or 4. 519 A XL at 711111

1

32 1d
33 d
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and others who received follow-up referral service.” "™ Counsel for the defend-
ants contended at trial that these statistics were only the “tip of the iceberg,”"
but did not argue that the school district had anything but a “normal” drug
problem.

N. Drug Screening ISNot a Medical Procedure

The school district attempted to avoid the issue of intrusion on students’
privacy by classifying drug screening as a medical procedure. While the medical
profession may consider alcoholism and drug abuse to be diseases,” it is by
no means clear that use of alcohol or drugs is a medical problem.3" A positive
test result on a urine sample does not distinguish between use and abuse.

Unlike other diseases for which students may be excluded from school,13
drug use and abuse are not contagious, at least not literally. Drug users will
not infect the “healthy"™ student population. There may be concern for the
health of the drug user, but that docs not make clear the need for urinalysis.
New Jersey state law already provides procedures to identify and, if necessary,
exclude students who are under the influence of alcohol or drugs.®

While use of drugs is clearly illegal”land in violation of school rules, the
school district supported its assertion that the proposal would not cause an

34. 1Id

35. Hanley, supra nolc 4.

36. American syciiiatkic Ass's. Diagnostic, and Statistical Manual of M ental Dis-
orders 164*176 (3d cd. 1980).

37. A study by the Stanford Center for Research in Disease Prevention reports a lower
incidence ol heart disease among nuxJcratc drinkers ol alcoholic beverages than non-drinkers.
Camargo, Williams. Vranizan, Albert & Wood. VT Effect of Marinate Alcohol Intake on Serum
Apohpoproieins A-1 and A-11 A Controlled Study, 253 J. A.M.A. 2854 (1985).

38. NJ. stat Ann. $ 18A:40*10 (West 1981) provides:

No teacher or pupil who is a member of a household in which a person is ill with

smallpox, diphtheria, scatlet fever, whooping cough, yellow fever, typhus fever, cholera,

mcaslcf. or sum other contagious or infectious disease as may he designated Iw the
board o: education, or of a household exposed to contagions as aforesaid, shall attend

any public school during such illness, nor until the board of education has been

furnished with a certificate from the hoard of health, or from 'tit phvMii.in .mending

such person, or from a medical inspector, certifying that all danger of communicating

the d*<easc by the teather or pupil has passed.

Set al\o N | >t\i. Ann 5 IH.-V40-11 i\\e*t Supp. 19H6) (providing for the exclusion ol .mv
student with  etnmunirable tubmulosisi

39. S"™ :nfta notes 97 98 and accompanying text.

10 i":e New lJersey (Controlled D.ingetnus Substances Ait. N | Si\* Ann. (1 21 211
et \rq (West Supp. 19861 defines a di-ord' th person t>.tnvnne who use*, m w tinder the iutlm'iiu-
ol anv contr i'vd dangerous suhstuu* Id 1 24:21*20 (b). The term tomrnlled daitgrmu-
swim.ukc¢' A * noi unhide altulml Id \ 21 21-2

The New (ersev Aei is a variation of the L'mf Conihuiiin Si hMvscts Act. 4 1" 1 A
16 (1909. s*r. ii lia> oeen arlopied in some loun hy most states
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intrusive deprivation of privacy by claiming that no civil or criminal™ sanctions
would be imposed in the event of a positive test result for drug use and that
the school district's purpose was not punitive or disciplinarian but rehabilitative.
The school district adopted this rather awkward position in order to defeat
the fourth amendment protection afforded students. As the trial judge wrote:
"Defendants' policy is an attempt to control student discipline under the guise
of a medical procedure.”*2

The school district's position is further undermined by a provision in the
proposal itself that allowed the school physician to certify the “health” of a
student who has the "disease™ of drug or alcohol use.*3 It is either irresponsible
or dishonest to classify as healthy a person who has an illness. Obviously,
the provision was designed to give school officials more flexibility in dealing
with students who are identified as drug users, but the discretion granted
school officials under the proposal is worrisome. It is not hard to envision
the drug use of an above average, well-behaved student being glossed over
with a few parent conferences, and the equal drug use of a “ problem™ student
resulting in exclusion from school. Both students in this hypothetical have the
same “medical” problem, but the prescriptions are quite different. Such
discriminatory treatment is abhorrent to the medical prolcssion. but a fore-
seeable outcome of the proposal.

School districts have an undeniable interest in combatting drug and alcohol
use bv students. They should not, however, be permitted to avoid compliance
with the Constitution by describing urinalysis as a medical procedure. As the
trial judge wrote, “the spectrum of items that could be approached simply
by defining them as medical is limitless. To accept defendants’ position suggests
that medical testing is without limits.""" Rejection of the ""medical procedure
argument did not defeat the proposal, however; it simply meant that the
proposal was not exempt from the requirements of the fourth amendment.1

It At trial, the judge pointed out that this may not he entirelv true. The State Division
ol Youth and Family Services could he given test results under the proposal Tht* accncv is
rci| tiircd to give evtdenre of criminal acts to county law enforcement agencies Ro/ar.v.v. /ufo
hrnn p-ver./ieMrr/iig otic iiiltnif itud/nli for tfrrig obu\t, Newark Star-l.-tccr. Nov 1:. 1°35. /|
at 1. col |

A positive test result might constitute evidence ol criminal acts, hut an attempt * imjKwc
tfininial sanctions on the htsis of a jtositivt* test result alone would ran afoul : R'o.r.son v
California. 370 C S h'lll 11962). which struck dawn a state law thatmade r a crtm*- to "h'
addicted to tile 10C of U.irfntics.

12 Oilenhenn v. Carlstatfl-I'n Rutltrrlord Regional SchoolDts- 21. S| Supr M. ng.

m 2d 799, 713 (Ch Die. 1911a).
1> "Even with the .sistence of a drug or .ilcnho' problem, tt mphvsit.ar. tr.as crtitv to

the pupil's health oi londttioii. so long as the ali.rententioned Superir™ r.lent - e .datmn*
are innipiled (sic] ssith * Administrative IVoinhlits. o./-r note 19, to ot

It tk/erdarni, 211 NJ Super at 92. atMA 2d at .11

1. I tie louttli amendment is enlnrcealite against the slates -hr .ch ill® :.* ;: *"e* jlatt«’

ol tin* loiiiteeiuli .imcraltnent Mapp v Ohio. 197 I' S of! (19t.It V Ti*n * *-'* aid ol
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V. Urinalysis C onstitutes a Search and Seizure

The threshold question in fourth amendment analysis is whether the action
at issue constitutes a search and seizure. Courts have unanimously held that
the taking of a urine specimen for urinalysis testing is a search and seizure
within the meaning of the fourth amendment.4" These courts based their
col lusions on precedent holding that compulsory extractions of “bodily fluids™
is a search and seizure within the meaning of the fourth amendment.4 Courts
have also considered the taking of a urine specimen to be a highly intrusive
search.4i

education is state action subject to the fourteenth amendment. West Virginia State Btl. o! Ldut.
v. Barnette. 319 U.S. 624 (1943).

46. National Treasury Employees Union v. Von Raab. 649 F. Supp. 380. 386 (E 1) La.
19H6); Capua v. City of Plainfield, 643 F Supp. 1507, 1513 (D.N.J. 1936);Jones v. McKenzie.
620 F. Supp 1500. 1508 (D.D.C. 1986); McDoncll v. Hunter. 612 F. Supp. 1122. 1127 (S.13.
lowa 1985): Allen v. City of Marietta. 601 F Supp 482, 488-89 (N.D. Ga. 1985), Patrhoguc-
Mcdford Congress of Teachers v Board of Educ.. 119 A.D.2d 35. 37-38, 505 N.Y.S.2d 888.
890 (1986); Caruso v. Ward. 133 Misc. 2d 544. 546-47, 506 N.Y.S.2d 789. 792 (Sup. Ct. 1986):
City of Palm Bay v. Bauman. 475 So. 2d 1322, 1325 (Fla. Hist. Ct. App. 1985). Seealso Lnvvorn
v. City ot Chattanooga. 647 F. Supp. 875. 879 (E.l). Tcnn. 1986) (the proposition “seems dear’*
and the panics did not disagree): Tucker v. Dirkey. 613 F. Supp. 1124. 1127 (W.D. Y.'is. 1985)
(defendants “seem to concede” the proposition) Storms v Coughlin. 600 F. Supp. 1214, 1217-
18 (S.D.N Y. 1984) (the panics agreed on the proposition). Two courts of appeals cases, by
analyzing the constitutionality ol urinalysis under the fourth amendment, implicitly lend support
to the proposition. See Shoemaker v. Handel, 608 F. Supp. 1151 (D.N.J. 1985). ajf'tl,
1136 (3d Cir 1986); Division 241 Amalgamated TransitUnion v. Suscy, 538 F.2d
Cir.), co: denied, 429 U.S. 1029 (1976).

47. Schmerber v. C.difornia. 384 U.S. 757 (1960)(blood); United States v. Mo<((tier.t-
Ramircz. 729 F.2d 1352 (11th Cir 1984) (bowel movement).

48. See Capua. 643 F. Supp at 1514 (footnote omitted):

| D]lefendants* mass urine testing program subjected plaintiffs to a relatively high degree

ot bedilv intrusion. As stated earlier, while urine is routinely discharged from ilir

bodv. * is generally discharged and disposed of under timiinstances that warrant a

legitimate expectation of privacy. The act itself, totally apart from what it may reveal,

is traditionally private. Facilities both at home and in places of public accommodation

recognize this privacy tradition. In addition, society has generally condemned and

prohfotted the act in public . . The requirement of surveillance during urine
tolhvioii lorces those tested to expose parts of their anatomy m the testing olfni.il

in a manner akin to strip search exposure Body eeurvnllinrr is consideredessential

and c.mdard operating pioecdure in the administration < mint drug lists. . .thus

heightening the tniruriveness ol these searches. A urine test done under close sur-

veillance ol 1government representative, regardless ol how profess nalls or tourieous|v
toiidu.ted. i* likely to be a very embarassing and liiiinili.it:iig r\pn ten*r.
See nlw mfixe- . 609 F Supp. at | \H) (quoting Sekmerber, 381 1*S a* "71)

Urinaivses are entitled to the same level of semtiiiv accorded b-«dv cavity searches.

It may perhaps, be debated whether one type of search otlriuh “hum u dignity and

priva."*.  more than the ‘liter, but the tlilleieiice is a matter < degree, not kind

Both *t- degrading It is tin* basic ot'rme fn huniaii digrnlv. iath*-r than anv paituulai

7951 2d

1264(7th
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The fourth amendment protects the individual’s “legitimate expectation
of privacy.'1'l The United States Supreme Court recognized students’ expec-
tations of privacy in Nnv Jtnty v. T.L.O.: "A search of a child's person or
of a closed purse or other bag carried on her person, no less than a similar
search carried out on an adult, is undoubtedly a severe violation of subjective
expectations of privacy.”'™ T.L.O. went on to establish the legitimacy of
students’ expectation of privacy in personal property brought *nti ‘hool.1l

style of causing offense, which sets this type of search apart from traditional types.
See alio id at 1218. In McDon/ll, 612 F Supp. at 1127, the court wrote:

Urine, unlike blood, is routinely discharged from the body, so no governmental

intrusion into the body is required to seize urine. However, urine is discharged and

disposed of under circumstances where the person certainly has a reasonable and
legitimate expectation of privacy. One docs not reasonably expect to discharge urine
under circumstances making it available to others to collect and analyze in order to
discover the personal physiological secrets it holds, except as a part of a medical
examination. It is significant that both blood and urine can be analyzed in a medical
laboratory to discover numerous physiological facts about the person from whom it
came, including but hardly limited to recent ingestion of alcohol or drugs. One clearly

has a reasonable and legitimate expectation of privacy in such personal information

contained in his body fluids.

See also For Raab, 649 F. Supp. at 386 (urinalysis is a “full-scale search” and “even more
intrusive than a search of a home”); Tucker, 613 F. Supp. at 1129-31) (following Stonru).

But in Shoemaker v Handel. 608 F. Supp. 1151 (D.N.J. 1985), ajj'd, 795 F.2d 1136 (3d
Cir 19HS). the district court wrote:

(Wjhtle the Supreme Court has refrained from drawing bright lines among searches,

breathalyzer tests and urinalyses are considered less intrusive than body cavity and

strip searches anil those searches which have been identified as intruding upon the

“integrity of the body” . . . While breathalyzer and uiinc tests require theindividual

involved to “give up” something, the intrusion is less than the involuntary securing

of a bhxrt) sample or other searches into which an intrusion into the body is required.

608 F. Supp at 1158 (citation omitted). This distinction seems somewhat unconvincing in light
ni Yanez v Romero, 619 F.2d 851 (10ih Cir.). cal. denied, 449 U.S 87G (1980) (petitioner gave
urine sample after being threatened with forced catheterization). In Capua, 643 F. Supp. at 1514
n 2. the court declined to follow ShoanaKa on the ground that, in Shoemaker. the urine samples
were collected privately, without surveillance. In any event, Shoemaker Hillers with other decisions
only as to the degree ol intrusiveness of urinalysis. See also Turner v. Fraternal Older of Police,
500 A 2d 1005. 1009 (D C. 1985) (urinalysis is “ not an extreme body invasion”); luitotn, 647
F Supp. at 880 (“ flu* degree of intttision engendered by a urine lest will vary greatly depending
upon the individual”). Fur the purpose of this Note, it is not necessary to establish the precise
location ot urinalysis on the spectrum of intrusivenrss. Set infra note 74

19 Rakas . Illinois, 439 U.S. 128. 143 (1978)

50 New Jersrv v T.L.O. 4I»9 U.S. 325, 337 (1985) (footnote omitted).

51 Id at 338-39. In certain contexts, courts have ruled that the subjective exprcunion of
priv.itv is nme.iMuiablc »¢ not legitimate. See Hudson v Palmer, 468 U S. 517. 525-26 (1984)
(pn-i‘ner p'nins no legitimate expectation of private m a cell). C,i :s upholding compulsory
uhii.ikms programs in the nulii.tiv have emphasized tin? overriding state interest in a ready,
elfa i®i(t mill: itv and the reduced e\]K*<tatiori of privacy in military opposed In civilian lile
Moiras v Haldem.in. 16 M J 71. 81 (C M A 1983); Commune lot (= ! Rights v Callaway.
5J8 1 2d 466, 476-7 (D C Car 197.5) Two cases upholding toinpulsotv urinalssis o! public
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Because it is well-established that the fourth amendment applies with its greatest
force to searches of persons,® afortiori students also have a legitimate expectation
of privacy in their persons. Thus, the legitimate privacy interest that was
implicated in the Becton High School proposal is indistinguishable from the
interest which courts have held rr. be infringed in other urinalysis cases.

Finally, it is insignificant that the school district required a urine sample
as part of the annual physical in previous years. Once “art of the school
district’s purpose for taking the sample is to screen for drugs, the character
of the action has changed. It would be absurd if one or more legitimate tests
of a urine sample exposed a subject to other tests which, standing alone, could
not legitimately be performed.MT o decide otherwise would be to invite attemnts
to circumvent constitutional protections.

VI. .The Sew Jersey v. T.L.O. Reasonableness

Standard for School Searches

The next question in fourth amendment analysis is whether the search
and seizure is constitutional. The Supreme Court has ruled that, at a minimum,

employees have in pari relied on ihe reduced expectation of privacy rationale. Division 241
Amalgamated Transit Union v. Suscy. 538 F.id 1264, 1267 (bus drivers’ subjective expectation
of privacy in regard to urinalysis unreasonable in light of public safety interest); Turner v.
Fraternal Order of Police, 500 A.2d 1005, 1000 (D.C. 1985) (following Susiy analysis in context
of police, which court described as “para-military™). See also King v. McMickcns, 120 A.l).2d
351, 353, 501 N.Y.S.2d 679, 681 (19B6) (dismissal of correction officers lor failure to subini' to
urinalysis upheld; the court wrote of the reduced expectation of privacy in a “para-miliiarv
discipline™). It would be difficult for the school district to follow Sum and Turner in this respect
in light of the T.L.O holding that students do have a legitimate expectation of privacy in the
schools, and the fact that the safety interests in Suscy and Turner were more compelling. See infra
note 85 and accompanying text. Any analogy between the schools and the military* seems quite
remote.

52. Katz v. United States, 389 U.S. 347 (1967).

53. An analogy r 1emade to the “plain view” doctrine, which holds generally that a

search for certain objr otherwise valid does not become invalid merely because a police
officer seizes other obj»*  wi. a the officer is in a portion to sec during ihe course of the search.
See. eg . Coohdge v. N «hi»e. 403 U.S. 443, 466 (1971) (“the ‘plain view’ doctrine may
not be used to extend a a plorat >v search from one object to another until something
incriminating at last cruet., ” . mini v California, 395 U S. 752 (1969) (scanlt incident to
arrest unreasonable in scope .eiil beyond arrester's person and area within arrester ‘s ronirol);

Harris v. Untied States, 390 ¢ S 234 (1968) (offim, taking measures to protect a tar 111 police
rusfiulv, observed and permissibly sei/rd a registration slip which lav lace up on the tueial
stripping ovei which the car door closes).

By analogy, if the taking a urine sample for valid purposes incidentally revcak'd signs
ot drug use. the discovery o! d ,i- sign*- would not require a separate* justification under the
fourth amendment But where flu* purpose is to search lot signs ol drug use, and to administer
a drug screening lest to the* urine -ample, die st-ar»I» for signs of drug use does tcquirt i separate
justification.

COMPULSORY URINALYSIS i

the fourth amendment requires that a search be reasonable.#4 Normally, a
search may not be conducted without issuance of a warrant upon probable
cause:’ warrantless searches are per sc unreasonable "'subject only to a few
specifically established and well-delineated exceptions.” 46 In T.L.O.. the Su-
preme Court held that searches of students conducted by school officials must
meet a reasonableness standard.4/

T.L.O. involved the search of a public high school student's personal
property by a school official.M 1'hc Supreme Court rejected the state's argument

54 Srrt,.-.ndly Terrs v. Ohio, 192 U.S. 1(1967); Elkins v. United States. 364 U.S. 206
(1959).

55. Sir Chambers v. Maroney, 399 'J.S 42. 51 (1970); nr generally Conlidgr, 403 U.S.
443, Tiny. 392 U.S. 1; Sehmcrber v. California, 384 U.S. 757 (1966),

56. A 389 L S. at 357. In Coolidge, 403 U.S. at 445, alter quoting this language from
Katz, the Court wrote;

The exceptions arc “jealously and carefully drawn.” (Jfines v. United States. 357

U.S. 493. 499 (1958).] and there must be “a showing by those who seek exemption

tha- the exigencies of the situation made that course imperative." [McDonald

v United States. 333 U.S. 431, 456 (1948).] **[T|he burden is on those seeking the

exemption to show the need for it.” [United States v. Jeffers, 342 U S 48, 51 (19j 1).]
Ths major categories of exceptions arc:

I; searches with probable cause conducted under exigent circumstances such that taking
the time to obtain a warrant would frustrate the purpose of the search, Schmtrin, 384 U.S. 757.

2t -carchcs conducted with the valid consent of the person being searched, Schnctkloth v.
Bustamante. 412 U.S. 218 (1973); NI N.V. Encc. Law 5912-a (McKinney Supp. 1987) (permits
school authorities of each school district to subject all students in the district in grades seven
through twelve at public aral private schools to urinalysis for the detection of "dangerous drugs,"
with the consent of each student's parent or guardian);

3>searches conducted incident to a lawful arrest or for the xafctv of an arresting officer.
Chm,!. 395 U.S. 752: Tmy, 392 U.S. I; and

41searches conducted in a unique setting which warrants relaxing typical fourth amendment
protections.'such as border. United Stales v. Villomontc-Marqucz. 462 U.S. 579 (1983). and
administrative- searches, Camara v. Municipal Court, 387 U.S. 523 (1967); nr dsn text ncrom-
panvine notes 7)-30. infra Srr generally 68 Am. Jur. 2d, Starches and Snouts 35 37-59 (1973).

37 Bet rv Il. (J. the courts were split on the applicability of the fourth amendment in
public schools; holding* ranged front inapplicability of the fourth amendment to applicability with
a full probable cause standard. Srr T.1..0., 469 U.S. at 332 n.2

78 The respondent T.L.O. was a 14-vear-old student in a public high school svhn was
caught smoking cigarettes widi a companion in the lavatory in violation of a school role T.L.O
and her companion were taken to the principal's office, svltr-re Assistant Vice Principal Theodore
Chopin k tries with them | I.0.'s companion admitted she li.nl violated the school rule. Inn
I 1.0 denied ‘rooking in the lavatory and ilaimcd she did not smoke at all Mr Cliupink
asked | 1.0 ' 1 me into llls oilier and demanded to see her purse He opened the purse anti
lotind a par* i- .garnies. which In- removed trout the purse and held before T L.0. as lie
.muted h r :ls.r.g When he reaehril into the purse lor die cigarettes. Mr <Tophi). also noticed
a par *ag- : -gat-mr rolling papers, wliiili ill his expeiiemr were iloselv assoiialed with die
use ot ititrmi.nia Mr Chopink proceeded to search the purse thorough!-., suspecting there- might
be turtin-r c-.uter.-t drug use lie discovered a small amount ol inaiiju.iii.i. a pipe, a iimiiher
-l empty plat:. .gs. a suhsiaiiii.il gii.inlilv ol nionrv in nm-dollar lulls, an miles card dial
appealed a i;-t ot students who owed | Lit money, and iwu Irons mipliialing | 1.0
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that the fourth ai  .dinent applies only to searches conducted by law en-
forcement officials. Citing Camara u. Mr licifial Cow/** the Court noted the
fourth amendment has been held applicable to civil as well as criminal au-
thorities. The Court also rejected the in loco parentis doctrine, which views
school officials not as representatives of the state but as parental surrogates
who may claim parental immunity from the fourth amendment.

Noting that what constitutes a reasonable search depends upon the context
of the search, the Court wrote that the standard of reasonableness requires a
balancing of the individual’s legitimate expectations of privacy and the gov.
crnment's need for effective methods to deal with breaches of public order.
The Court rejected the stale’s argument that students have no legitimate
expectation of privacy in personal property “unnecessarily” carried into school:

Although this court may take notice of the difficulty of main-
taining discipline in the public school, today, the situation is not so
dire that students in the school may claim no legitimate expectations
of privacy. We have recently recognized that the need to maintain
order in a prison is such that prisoners retain no legitimate expec-
tations of privacy in their cells .... We are not yet ready :o0 hold
that the school and the prisons need be equated for purposes of the
Fourth Amendment.™

On the state's side, the Court wrote of the strong interest in “ maintaining
discipline in the classroom and on school grounds.” 6 The Court noted that
drug use and violent crime in the schools threaten the maintenance of order
in the classroom.

In balancing these legitimate interests, the Court dismissed a requirement
that school authorities obtain a warrant before searching a student. The Court
also held that the requisite level of suspicion of illicit activity to justify a search
in a school setting does not rise to the level of probable cause. The Court
wrote, “the legality of a search of a student should depend simply on the
reasonableness, under all the circumstances, of the search.”6 To determine
the reasonableness of a school search, the Court adopted a twofold test based
on that set forth in Terry j» Ohio.”™ First, the search must be “justified at its

ill (Icalini; marijuana. This uviiluncc was turm-il over to tin- police, and T.L.0. was brought ">
police headquarters, where she confessed lu dcatini* marijuana. Delinquency charges were hrouyhi
again | | L.O. try the state m the Juvenile and Domestic Relations Court of Middlesex County.
T L.O. rontendid that Mr Uhoplick’s search of her purse violated the fourth amendment and
moved to suppress the evidence found in iter purse and the confession, which she .tripled was
tainted hs‘ the search

V). SX7 U.S. 523 (I"IIiT).

fit)y n o . iU S at mil-in
til. I1d at ttl

f,2. Id at til

lit 392 U.S. L. ill (1di7,
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inception.” 6 “ Under ordinary circumstances, a search of  student by a
teacher or other school official will be fustified at ;'s inception' when there
are reasonable grounds for suspecting that 'he search will turn up evidence
that the student had violated or is violating either the lav or the rules of the
school.”6' Second, the search, as actually conducted, must be "reasonably-
related in scope to the circumstances which justified the interference in the
first place.”"™ In the Court’s words: **A) search will be permissible in its
scope when the measures adopted are reasonably related to the objectives of
the search and not excessively intrusive in light of the age and sex of the
student and the nature of the infraction.”'7 Under this standard, the Court
held the search at issue was reasonable.

VIlI. Compulsory Urinalysis of Public School Students Violates the
A'ew Jersey u. T.L.O. Reasonableness Standard

A. Compulsory Urinalysis Is Not Justified at Its Inception

The Hecton High School proposal was not based on individualized sus-
picion of particular students but on a genetalized suspicion that some students
were using drugs and/or alcohol. Although some of the language in T.L.O.
seems to contemplate that individualized suspicion is part of the reasonableness
standard,™ the Court did not decide the question since there was individualized
suspicion of the student involved. In a footnote, the Court wrote:

We do not decide whether individualized suspicion is an essential
clement of the reasonableness standard we adopt for searches by-
school authorities. In other contexts, however, we have held that
although “some quantum of individualized suspicion is usually a
prerequisite to a constitutional search or seizure).]. . .the Fourth
Amendment imposes no irreducible requirement of such suspicion."
Exceptions to the requirement of individualized suspicion are gen-
erally appropriate only where the privacy interests implicated by a
search arc minimal and where "other safeguards” are available "to
assure that the individual’s reasonable expectation of privacy is not
‘subject to the discretion of the official in the field. "

In Otlenhcini, the school district argued that no individualized suspicion was
required because all students would be tested under the proposal without

m. 1 LIt uiius. ain.

(»j. h! 1J1 12 (luoYiiiitr omitted)

k. hi at ill (<wao(aug '1Vrry \ Ohio. WJ U.S. I. <ol
67 4b'i U S .u M2

hrt.  Sfr ttifitej u*\t euriimp.iuvmi: noli* 6

(. US. ai M2 n M(m.uioi omitted)
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discretion vested in any school official 0 The proposal avoided the problem
of discretionary testing, however, not by i .Ruling saleguards, but by sub-
jecting all students to the test. A bla-.iset search, which presents serious
constitutional problems,” can hardly be characterized as a safeguard against

potential abuse of discretion.
The Fourth Amendment in Unique Settings

Since the proposal did not follow a standard of individualized suspicion,
the highly intrusive nature of urinalysis ’ proved constitutionally fatal. In
fourth amendment cases where a reasonableness standard has been applied
because of the unique setting of the search.” courts have frequently upheld
searches despite the lack of individualized suspicioi. wherethere was both a
strong state interest and a low degree of intrusivcness.”™ In United States v.
Villamonte-Marquezfor instance, the Supreme Court held that customs officers
could board offshore boats without reasonable suspicion, given the govern-
ment’s interest in deterring and apprehending smugglers and provided that
the intrusion is limited to a “brief detention where officials come on bon’d,
visit public areas of the vessel, and inspect documents,” " and where neither
the vessel nor its occupants are searched. In United States i. Mariinez-Furrte,"

;). Odenlaim v. Carlstarh-E. Rutherford Regional School Disc. 211 N.J. Super 54. 59,
510 A.2d 709, 711 (1985).

71. Set Ybarra v. Illinois, 444 U.S. 85 (19/9); Davis v. Mississippi. 394 U.S. 721

72. See supra note 48 and accompanying text

73. Set supra note 56. The other major exceptions to the warrant requirement provide no
guidance because of the factual differences. The Becton High School drug screening proposal svas
not to he conducted under exigent circumstances with prohihlc cause, nor conducted with the
valid consent of the students, nor conducted incident to a lawful arrest.

74. United States v. Villamontc-Marquee. 462 U.S. 579 (1983): United States v Martinez-
Fucrlc, 428 U.S. 543 (1976); United Slates v Albarado. 465 F,2d 759 (2d Cir. 1974).

Even if the dicta in Shtrnar.tr, rtf supra r.ote 48. were accepted as to the lower degree of
u trusiveness of urinalysis compared to bod-, cavity and strip searches and searches where an
actual intrusion beyond the body's surface occurs, these cases would not provide support for the
constitutionality of compulsory urinalysis. The decree .1 tr.trusiveness in these cases svas lower
than urinalysis even under the Shorrnar.tr view 1n [I'llfcrnunit-Marqutz and MarlsntZ’Futilt, there was
no search of the person. Albaratto dtd involve a search ot the person, but the degree of intrusiveness
was lower than that of urinalysis:

While the magnetometer mav lie «‘inefficient” in that it searches everypassenger,

balanced against this is die absolutely minimal invasion of privacy involved. There-

is no detention at all: there is nil “prrt mg into an individual's private lilc and

thoughts " The passing through a magnetometer has none of the indignities

involved in fingri printing, paring of a jars- :i‘s fingernails o: 1 The list- ol the

device does not annuv. fiieho-n or hmudu’c those who pass through ;t Not even the

atovation of the alarm is cause tor rorecrn. because such a large number of persons

mav activate it in so manv svass No stigma >rsuspicion ts cast on one merely through

the possession ol some small metallic *bit’t
Atlxiicrtn. 495 1.2d ai 8(16 (cnations omitted' iquo-mg Dav.e - Mississippi. 391 U s 721 (1969).

75 462 U S 579 (1913 (i

76 11 ai 592

77 1I'll U's 413 (1976,
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the Supreme Court held that fixed border control checkpoints need not be
based on reasonable suspicion nor on any individualized suspicion that a
vehicle contains illegal aliens, since visual inspection is not very intrusive and
the need to make routine checkpoints is great. In United Slates v. Albarado,"
the Second Circuit held reasonable the use of magnetometers at airports without
any individualized suspicion, given the absolutely minimal intrusion and the
great threat of hijacking.

Where there is no individualized suspicion and a high degree of intru-
siveness, however, courts have held searches unreasonable despite the existence
of a government interest. In United States v. Brignoni-Ponce,"" the Supreme Court
held random stops of vehicles in border areas unreasonable, on the grounds
that they arc more intrusive and discretionary than fixed checkpoint stops.
In Hunter v. Auger,"1 the Eighth Circuit held unconstitutional strip searches of
prison visitors based on unsubstantiated, anonymous tips.

The Fourth Amendment in Prisons

The only precedent that may be found for a search that is highly intrusive
and without individualized suspicion is in the case of prisoners.l In T.1..0.,
the Supreme Court expressly stated that it would not equate students and
prisoners for constitutional purposes.*” There is a legitimate state interest in
maintaining order in both s-bools and prisons, but the analogy stops there.
Th a prison, security is a pat, mount concern, and little or 110 effort is directed
toward creating a learning environment. Prisoners arc stripped of many con-
stitutional protections after being accorded due process of law. Surely, even
the most pessimistic observer of the state of American schools would not
advocate that school authorities regularly subject students to body -cavity
searches, as prison authorities mav prisoners.

78. -494 F.Jil 799 (2d Car 1974).

79 422 U.S. 873 (1975).

86 672 F.2il 668 (81l1 Cir 19(12).

81  Bell v Wolfish. 44! L .S. '2li (1979), held reasonable body cavils- searches ol prisoners
conducted after every contact visit with 1 person from outside the institution Justin- Kehngiusi
wrote fur the Court that "wide ranging deference” should be accorded policies that prison
authorities deem necessary lor seeuritv purposes. While lie acknowledged that prisoners do retain
some constitutional rights, lie notedthat seenuit'considerations mav require "limitation or

retraction™ of those rights Balancing the seuiritvinterestsolthe prisonagainst thediminished

prunes interests ol (he prisoners, (lie Court held the bodv ravtiv scan Ites could In- tondtnii-d
on a stand.ttd |- loss aub.ilie cause. The Court did not rleteirnu.e what standard ol suspicion
the Inids cavils searehe- did meet, tint it is at least arguable that, d not mdisidii.ih/rd Mopinon.
thee were reasonahli grounds to. suspicion Given tin well knossn problem ol >ontraband
smuggled into prisons, the mere last that a pit-niter has had ioniail with an outsider could la
siessed ,u a scrtirits risk, further, ‘he bods tnsuts searches sseri- not cotiipulsi -s- A prisma 1
Imild avoid the searches Its not receiving visitors. Realism.tils, less prtsoucis rould be espemd
m make such a thnice, but svilh cotuptilsorv imti.il-.sis rsi-n tin- possiluliis ot avoiding lie .eanli
without .<lliii.il sanctions is not ptesi-ut
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