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Unless dis clo s u r e  w o u l d  j e o p a r d i z e  a p e n o i n g  c r i m i­

nal investigation, law e n f o r c e m e n t  a genc i e s  shall d i s close 

i n f o r m a t i o n  r e g a r d i n g  the i n v e s t i g a t i o n  of a child sexual or 

physic al abuse case to the D i v i s i o n  of F a m i l y  and Y o u t h  S e r­

vices u p o n  request.

In c o n n e c t i o n  w i t h  a p e n d i n g  i n v e s t i g a t i o n  or p r o­

secut i o n  of a criminal  case i n v o l v i n g  a c h i l d  w h o  is a l l e g e d  

to h a v e  b e e n  s e x u a l l y  or p h y s i c a l l y  abused, the district 

attorney, u p o n  request, w i l l  be a l l o w e d  access to i n f o r m a­

tion c o n t a i n e d  in the D i v i s i o n  of F a m i l y  and Y o u t h  Services 

file r e g a r d i n g  that child or a n other child in the same f a m i­

ly.

A n y  p a r t i c i p a t i n g  a g e n c y  h a v i n g  k n o w l e d g e  of e x c u l­

pat o r y  i n f o r m a t i o n  c o n c e r n i n g  a report or i n v e s t i g a t i o n  of 

child sexual or p h y s i c a l  a b u s e  shall i m m e d i a t e l y  report such 

excul; a t o r y  i n f o r m a t i o n  to the D i s t r i c t  A t t o r n e y ' s  Office. 

E x c u l p a t o r y  i n f o r m a t i o n  is i n f o r m a t i o n  tending to n e g a t e  the 

guilt or m i t i g a t e  the p u n i s h m e n t  of a p e r p e t r a t o r  of child 

sexual or p h y s i c a l  abuse. F x c u l p a t o r y  in form a t i o n  includes, 

but is n o t  l i m ited to, recanting, acc usa t i o n s  of child 

sexual or p h y s i c a l  abuse b y  third persons, alibi i n f o r m a­

tion, and m e d i c a l  e v i den ce that does n o t  corrobo rate the 

abuse.

yr- ■ • - -y .: .



VII.

L i m i t a t i o n s

This a g r e e m e n t  is inten ded to e s t a b l i s h  guideli nes 

for i n t e r a c t i o n  b e t w e e n  a*gencies, and to preserve s tatu t o r y  

duties. N o t h i n g  in this a g r e e m e n t  shall be c o n s t r u e d  to 

limit an a g e n c y  in the p e r f o r m a n c e  of its duties; provided, 

however, that the i m m e d iate p r o t e c t i o n  and safety of a child 

is always p a r a m o u n t . E v e r y  r e a s o n a b l e  effort to achieve the 

goals set out in this a g r e e m e n t  shall be made.
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VIII.

Rights of V i c t i m  and Family M e mbers 

Children w h o  are v i c t ims of child s e x u a l  and 

* p h y si cal abuse are e n t i t l e d  to receive legal p rotec t i o n .

They should be t r e a t e d  sens it i v e l y  by criminal j u s t i c e  s y s­

tem personnel. C h i l d r e n  and their families o f t e n  face e m o­

tional crises a f t e r  sexual or p h y s i c a l  abuse has b e e n  d i s­

closed. F a m i l y  m e m b e r s  s houl d be given o n g o i n g  s u p p o r t  to 

help them m e e t  these crises. P r o t e c t i o n  and o n g o i n g  s u p p o r t  

should be p r o v i d e d  to all victims of chi ld s e x u a l  or 

p h y sical abuse, r e g a r d l e s s  of the o u tco me of a n y  c r i m i n a l  

p r o c e e d i n g s  against an offender. Services s h o u l d  b e  p r o­

vid e d  for as long as n e c e s s a r y  to enable the child a n d  • 

family m e m b e r s  to r e c o v e r  f r o m  the trauma c r e a t e d  b y  the 

abuse. The d e v e l o p m e n t  of approp r i a t e  m e t h o d s  o f  i n s t i t u­

tional and c o m m u n i t y  b a s e d  treatment for o f f e n d e r s  should 

also be encouraged.



In r e c o g n i t i o n  o f  the goals set forth in this p r o­

tocol, and to f u r t h e r  the r e a l i z a t i o n  of those goals, the 

u n d e r s i g n e d  p a r t i c i p a t i n g  a g e n c i e s  h e r e b y  ratify this p r o­

tocol in the spirit of c o o p e r a t i o n  r e f l e c t e d  herein.

D A T E D  this 'ZC{<H day of p T \ A g ^ 4 ___________ , 1985.

K E T C H I K A N  G E N E R A L  H O S P I T A L  
By

STATE OF A L A S K A  
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By /iî
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S TATE OF A L A S K A  
DEPT. O F  H E A L T H  A N D  S O C I A L  

S E R V ICES 
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By.
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By
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-----------------U
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SC H O O L  D I S T R I C T

By

CLOSE

B y J i lv..1*

G A T E W A Y  C O M M U N I T Y  M E N T A L  

H E A L T H

F A M I L Y  C O U N S E L I N G  S E R V I C E S  

B y  P / s / L . J ' ----

I

V

- 1 7 -



VOCAL NATIONAL OFFICE 
PO B«x 11335 

MlaeetpeHs, MW 55411 
(612) 521-9714

V i c t i m s  © r  © h i l d  / ^ b u s e  [L

OTH ^llOTODKJT

aws

W HO W E  A r e
We are a group of Individuals who believe we and our fam ilies and friends have been victim ized by the 

child  abuse laws. We are not guilty people trying to escape judgment; we are innocent people demandirtr slice.

AIM AND PURPOSE
We wish to see children protected from all forms of abuse, fneludino that which is beino n.fliued uoon 

thcfi'i aS a I'eSUlt of 5u-Colltd "Child protection" agencies. We want to see due process accorded to all. We wish to 
see preservation of the family unit made a p rio rity  in the handling of suspected ch ild  abuse C3ses.

WHCLWE REPRESENT
Our present membership Includes individuals from all 50 states (as well as Canada end Australia) who 

have experienced this nightmare. Our NATIONAL ORGANIZATION recognizes over 150 chapters end contact persons.

SOME ®F OUR COBflCERSSS A90D PROBLEM A8EA3

P R E S E N T  .C H ILD  A B U S E  H Y S TE R IA
The current ch ild  abuse laws are basically good. Howeve,, we strongly believe that disregard for the 

Intent behind these laws has put us In our current situations. The present ch ild  abuse hysteria has reincarnated tne 
ignorance of the Salem W itch Hunts. The system emotionally abuses and financially drains the alleged ch ild  abuser 
during the fight to prove Innocence. If you manage to survive w ithin the system of “Justice .* as presently 
constituted, the best you can over expect is 3 finding of "unsubstantiated." You are, and always w ill be a potiential 
child abuser In the eyes of the government. You are not alone! There were over 1.500 ,00 0  accusations of ch ild  
abuse in 1986, and of those, approximately 6535 were unfounded.

PRESENT LAWS YAWE
In addition to the intent of the child  abuse laws being lost, many of these laws are w ritten so vaouely that 

the/ are easily misinterpreted or are intentionally used to advance the immature philosophies of those 
implementing the laws.

LACK QEJP.UE-P.RQCESS
Due to the sensitive and innovative nature of these laws, individual due process ritfits  are not being 

accorded the Importance they are due. Asa result, laws that are set up to protect the Individual and the family ere 
being used to tear fam ilies apart and to sever fam ily bonds.

IM M E D IA T E  P R E S U M P TIO N OF W I L T
After one has been “hot-lined," regardless of how believable or ludicrous the accusation may seem, there 

is automatically an immediate presumption of guilt. The only crim e more heinous than the intentional 8buse of a 
ch ild . Is to be un lurtlv  accused ari branded for life 8S a ch ild  abuser. There Is no other crim e prosecuted with 
such m alicious disregard for the accused and the alleged victim 's constitutional and c iv il rights.

U N ET H IC A L  IN Y E S T IQ A T IY E  T EC H N IQ U ES
In the Interest of convicting an accused ch ild  abuser, ethical Inveslgatlve techniques are set aside. 

Prosecutorial information to corroborate a verbal allegation takes precedence over the gathering of factual 
Information. Child protection workers, Investigators, prosecutors and law enforcement officers have convinced 
themselves to be judge and ju ry  without a trial. Custodial parents and individuals considered "loco parentis" are 
often instructed to repeatedly Interrogate the alleged victim  about the alleged Incident.

OPINION IN LIEU.Of FAC.I
Child protection officials and county hired mental heaith professionals are presently at liberty to Inject 

into both w ritten and oral reports their "personal opinions" of an event. These “opinions" are then presented and 
accepted as a basis for fact in legal proceedings



REM O VA L OF C H IL D R E N  FRO M  F A M IL IE S
The abrupt end often unnecessary removal of children is traumatic. It destroys a child’s trust in the 

parents as protectors, and leaves tremendous emotional scars. If a ch ild  is IruTy being abused, the added trauma of 
being abruptly removed from the home and fam ily can often make matters worse.

E F F E C T S  ON F A M IL IE S  U N D ER  IN V E ST IG A TIO N
The stigma of ch ild  abuse allegations creates feelings of fear and shame, and introduces other negative 

factors into parenting techniques--leading to problems in exhibiting parental affection and problems in discipline.

D E P E N D E N C Y  R E S U L T IN O  FRO M  CO U N TY  IN T E R V E N T IO N
Y/hen charges of abuse/neglect are dropped often the county then files charges claim ing dependency--a 

dependency that its own intervention created.

O N -S IT E  CO N TA CT W IT H  FA M ILY
The fam ily should be immediately notified of 8ny charge of ch ild  sbuse. Appointments should be set up for 

immediate interview ing of aU persons involved No ch ild  should be removed before an on-site contact with the 
fam ily has been made. If a ch ild  is doing the reporting, other siblings, if  any, should also be questioned as to the 
re lia b ility  of the ch ild  making the allegations.

M A N D A TO RY T A P IN 6  OF ALL IN V E S T IG A T IV E  IN T E R V IE W S
In/estimators must be required by law to conduct each investigation based solely on the facts and must be 

required to not insert their personal opinion of the accused To dc anything less, seems to invite injustice for the 
accused anc rontempt for the law. A ll Interviews should be taped to insure an honest report. Reports must not 
include statements that suggest expertise in the area of psycholog/ or psychiatry, since child protection workers 
do not have degrees in these areas.- Tapes must be available to defendant's counsel.

It wnjjiq be less stressful on the ch ild  if the alleged perpetrator were first asked to leave the hom edurirg 
the invest:gaii~n. Also, a mandatory time schedule for the investigation must be implemented at the outset, so as 
not to abuse the rights of the accused and the alleged v ictim  by needless separation from the family.

P.IACINO CHILDREN
No ch ild  should be placed in foster care when the parent(s) can offer an alternative placement. If removal 

Is the only solution, supervised family visitation must be mandatory. Siblings removed from the heme must be 
keot tonether unless countermanded by the Juvenile Court (w ith  written explanation); a recommendation by the 
Child Protective Services case worker, for separation of siblings, is insufficient cause for separation.

B E T T E R  T R A IN IN G  OF SO CIA L W O R K E R S
If social workers are allowed such unlim ited and life -a ltering  powers over us, wc believe they should be 

competent and compassionate enough to handle this responsibility. We demand social workers be required by law to 
be tested at least once a year on the current ch ild  abuse laws, including the policies and procedures of their agency. 
They must be aware of the long term severe emotional damage inflicted upon innocent children and innocent adults 
as a result of overzealcejs intervention. In cases where a ch ild  is not in a life threatening situation, and where 
there is no evidence to substantiate the alleged abuse and/or neglect, the worker must by lew allow the family 
the right to remain together.

REPRESENTATION. ON TASK FORCES.
Any task force set up oy the state to better the child  protection system must include a victim  of the 

system -- to insurs representation of all viewpoints and to maximize informational Input. We must stress that our 
input Is essential and must be heard.

REY1EW BOARD
We believe a review boar d is Im p e ra tiv e  for individuals to a ir the ir grievences (w ithout repercussion). 

In our system of democracy there are checks and balences, w hich attempt to insure that the inherent power of 
government units does not corrupt their purposes. Child protection units cannot be excepted from these checks 8nd 
balances.

s©a.m®Kis

EMPHASIS
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,vh«-*e reporting lawi 
‘ I  present pcCentiil land- **.

 ̂1 mine* for psychologists,
•X,'. ;’wbo must weave a path between

V=!?t
V&.

...V

the role of chDd advocate and 
'therapist, between the fcnr that 
• Aqxrires them to report suspected 

• Mabuse, and their ethical code,• Afcnuc, and their ethical code, . ;  ,  *, * v-Tr*'• UN
which demand* confidentiality. ̂

’ V^Becaute psychologists are often .^-C; >,#■$* K  ■<*’1
-ve primary source of help far both •» i<Y

Nf// tf*-1 
found enough evidence to wwl 
rant a custody hearing. • *- •'', - 
• The psychologist, Arne Gray, 
volunteered to testify at that

*m* primary source of help for both 
j. abuser aod abused, they may be f ■ A*'
/tofcod to choose between what ' *<'.**•} '-■

fibey believe is bert for the client ■ »*rl>v.:
aod risking amy t for failing to ' 
report abuse. " . '

’ * ‘*7t *eetra like the therapist is 
* getting the short end of the stick 

became of a problem society has 
a difficult lime dealing with. The 
law is a reflection of that,* said 
Ross Newman, director of profes­
sional nffoin at APA. Therapists 
tend to be ready targets to deal 
with the impossible.”

TVo yean ago. a North Car­
olina psychologist was treating a 
family who came to him for help; 
concerned that the time-outs they 
used to discipline one of their two 
adopted children had become 
excessive. Four months into treat­
ment, someone in the community 
told the Department of Social 
Service* they thought the parents 
were abusing the children. The 
deportment investigated and

x1.ii 

.'.vyjŝ rs'- V.
- V'--r,s; ,,r , 

« v > £ -  ■ '?>' IS-.

Ŵv'-r/iV' Y*

-.y.r
UXT/J I'd! 
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Tbdav, the two adopted chil-
hearing. Ho told the court the dren are each in their third foster
parents had Informed him of the 
time-outs in the basement and ’ 
that wiiat they were doing was 
not reportable abuse or neglect.

' He said the adopted chitdren 
were not at risk, that the parents 
were highly motivated and that 
treatment was going well.

But the next day; the judge 
issued two warrants for Gray* 
arrest on two charges of contrib­
uting to the delinquency of a 
minot Three days late* he issued 
two mote warrants for Gray* 
arrest on charges of failure to 
report suspected abuse and ‘ 
neglect. V**

home and the older boy is await­
ing placement in a state hospital, 
Gray said.

There* no good solution for 
the practicing clinician,* said 
Bryant Welch, asscciatc execu­
tive officer of the American 
Psycholog.’-*] Association* Office 
of Profess io.-il Practice. "They 
are caught in a 'Catch-22' 
Kafkaesque environment. It* not 
clear what standards they are 
supposed to uphold. And even if 
it is dcac they are supposed to do 
something that is counter- 
therapeutic."

Child abuse reporting laws are

i' *.\.. jrvi;
■ * * ri- il-V- • : tt: •«'*.
thorny for mental health profes­
sionals not only for the conflict 
they create between ethical and 
legal obligations, r.iany are 
vaguely worded, yet carry the 
threat of potential liability 

"Child abuse laws as applied to 
mental health professionals are 
wishful thinking," Welch said. 
"It* natural to want to find some

♦ • Drawing b y  T h n tn m  Tikxm

—.W.-v- * 
sons, said Sherry Skidmore, a 
"orehsic psychologist in California 
who has worked with battered 
children for the past 20 years, is 
-."this sometimes nrlve conception 
that in spite of the law; they're 
really protecting their patiant/ 
client and even the child and 

..they just don't think tho nll.‘ga-, 
tion has substance."

way of knowing when child abuse ~ Lost yeac California passed a
is going on and intervene, but the 'law requiring licensed psycho­
cure in this case doesn't work and therapists to complete at least
compounds the disease." —------ eight hours of training in child

The result, commonly, is that abuse assessment and reporting,
mental health professionals foil to TWo therapists who have pre­
report rsipected child abuse. tented those training workshops

One cf the most common rra- Continued on page 22
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REPORTING  LAWS
Costilaued Cron P»£e 1
have found other reasons for non- 
reporting.

Writing in AHP Perspective, 
the newspaper of the Association 
for Humanistic Psychology. Sue 
Carroll said that indications of 
abuse or neglect may be sub- 
merged by countertransference 
or over-identification with the 
parent clients. Therapists also 
mistrust the system and fear fur­
ther intrusion into tl*» 'unity 
Lennis Lyon, who b*. a profes­
sionals in treating child abuse, 
wrote that once dinidans do 
resolve to report abuse, they 
must still decide how to tell their 
dienta they are doing so. and 
bow to keep them in treatment 
and handle their own discomfort 
with the situation.

Skidmore said she has seen a 
few cases where mental health 
professionals adamantly refuse to 
divulge information nnd disrupt 
the therapeutic relationship, in 
spite of clear-cut abuse.

In other cases, said Maryland- 
based forensic psychologist 
Dennis Harrison, psydsologists 
don't report because they fear 
reprisals from the family aren't 
sure bow to assets whether abuse 
has occurred, or equate reporting 
with conviction.

Douglas Beiharov, of the 
American Enterprise Institute 
and first director of the National 
Center on Child Abuse and 
Neglect, said the problem is not 
underreporting, but over-report- - 
mg, as a result of "a protect-your- 
tail syndrome."

Beiharov contends that 60 to 
65 percent of nil reports of abuse

prove to be unfounded. Tl>o*e are 
dogging up the system, he said, 
and detracting resources from • ' 
children in real danger.

State lav; however; requires 
psychologists to file a report with 
child protective services if they 
have a reasonable suspicion that 
child abuse omegJect has • * 
occurred. .

The law supercedes the eth­
ics," said Ruth Ochroch, who 
teaches an ethics course at New

York University "Ilk a real 
dilemma many mental health 
professionals feel very caught up 
in. Ilk relatively new We don I 
have precedents, we dotVt have 
enough history to understand 
how itk being used, but psycholo­
gists have no choice. The 
professional doesn’t have a deci­
sion to make."

Psychologists disagree on 
whether therapists should have 
more discretion.

In Newmank view T b  simply 
bar any decision-making by a 
qualified therapist is counter-pro­
ductive."

One way to both protect the 
child and get the family in treat­
ment. lie said, might be to allow 
psychologists to coordinate inter­
vention efforts. For instance, they 
might still ba,.*e to immediately 
report suspicions of child abuse, 
but state agencies could delay 
intervening if the psychologist 
continued to work with the fam­
ily. This, Newman suggested, 
might even strengthen the 
therapeutic relationship . •

Gray said he bases his own 
decisions to report on whether an 
investigation by the state would 
be more abusive than what is 
already going on in the family 
Gray has classified various types 
of abuse on a scale from one to 
10. He rates a well-conducted 
investigation by the Department 
of Social Services at level three 
abuse. Therefore, he wil* not 
report abuse he sees or. • same 
level or less severe. And in the 
case for which he was prosecuted, 
be would not do anything dif- .—'-i 
fcrenUy. "Part of my training is to 
make some judgment and dc 
some screening," he said. "Itk the 
same with suicide and homicide

threats. Thatk what society pays 
ui to do."

Harrison said, however, that 
higher standards fee mental 
health professionals would be 
accompanied by more respon­
sibility and potential culpability 
"Why should psychologists be 
more responsible 'ban anyone 
else in’the state ?* he asked.

Psychologists are more likely 
to wind up in court for failing to 
report than for reporting abuse.
In the latter case, they are on 
safer ground. Mott reporting laws 
do provide immunity from civil 
or criminal liability to those who 
report child abuw or neglect "in 
good faith.*

For instance, said Skidmore, 
when a California psychologist

. -

out of the home or break up the 
marriage. On the other hand, if a \ 
three-year-old says, "Daddy has 
been putting snakes in my body* \ 
the must be ("Jean seriously be 
said.

Harrison said psychologists 
often lack the education, experi­
ence or training to recognize sex 
abuse.

For instance, he said, one 
therapist brought a small child 
into the same room with the 
abusing parent, expecting the 
child to be horrified and start to 
cry When that wus not the reac­
tion, the therapist used that as 
evidence that the abuse did not 
occuc

la another instance, several 
psychologists testified that an

>955-7719 (8 a ^ -V

E m o t i o n a l  a b u s e  'Z  

h a r d e s t  t o  e v a l u a t e
By Laurie Daiton
Monitor IUlT • •

I t is the least discussed form , •
of abuse and perhaps the * 
most difficult to define, yet ^ 

many psychologists believe emo­
tional abuse is at least at f • r/  
devastating as its physical coun­
terpart.

"As surely as one can break a 
childk bones, one can break a 
childk spirit,* wrote James and 
Anne C. Gorbarino in a pamphlet 
entitled "Emotional Maltreat­
ment of Children," published by 
the National Committee for Pre­
vention of Child Abuse.

The committee has begun a 
national media campaign on emo­
tional abuse in cooperation with 
the Advertising Council. "Words 
hit as hard as a fist.” ono ad 
reads. "Next time, stop and listen 
to what you're laying. You might 
not believe your ears."

Research in the area of psy­
chological maltreatment is sparse 
in Ihe basics—a definition of the 
term, identification of preventives 
and intervention strategies. That 
makes assessing or reporting such 
cases even more troublesome.

Foreniic psychologist Sherry 
Skidmore, who has had to assess 
cases of emotional abuse and 
psychological maltreatment as a 
court-appointed examinee com­
mented, "The means of observing 
whether such abuso occurred are 
more flimsy"

She does a full psychological

evaluation and a thorough bock- , 
ground history including talking 
with as many poarble witnesses 
as the can, including neighbors, 
family members and teachers.

Tb make any conjecture with­out that cotr.pTohcnave evalua­tion would be ofT base," she said.
Bryant Welch, associate direc­

tor of the American Psychologi­
cal Assodationk Office of Profes­
sional Practice, questioned how 
p*ydx>logtsts could determine 
something as vague as emotional 
abuse or neglect

"A lot of whot we deal with are 
the effects of suboptimnl parent­
ing," he said. “At what point do 
we say ilk child abuse? A mother 
is on alcoholic and emotionally 
unavailable—is that abuse? Do 
we report it? How about the 
father who works 80 hours a 
week, whok not there—is that 
abuse? For the therapist who 
deals with all kinds of gradations 
in human behavior at v hat point 
it it child abuse is very tricky.
And how much is one supposed 
to be looking for it? That is 
contrary to the therapeutic rela­
tionship"

Neither harmful effects nor 
parental intent alone can be used 
to define psychological treatment, 
the Gorbarino* contend. "A good 
definition will include both a 
value judgment and a scientific

assessment," they wrote.
■ They define it as "acta of omis­
sion or commission by a parent or 
a guardian that are judged by a 
mixture of community values and 
professional expertise to be inap­
propriate nnd damaging to the 
development of personality."

A childk lack of competence in 
social relationships and a parent 
or guardian who treats the child 
in ways that violate common 
sense should be ctrong signals to 
professionals, they say.

Gory Melton of the University 
of Ncbroslca-Lincoln and Howard 
Davidson of the American Bor 
Association warn in the February 
American Psychologist that 
because of the imprecise nature 
of any definition of psychological 
mahreotmeni. caution should bo 
used in assessing whether state 
intervention is appropriate.

They question whether state 
intervention would even be bene­
ficial in such cases and 
recommend a "go-slow" policy. 
However; they said, the cor ept 
could be useful in regulatin; 
institutions that care for children.

"People need some rules," 
commented Douglas Besharov of 
the American Enterprise 
Institute. "Just because a parent 
sayi in a slipping center; ‘I'm 
going to kill you/ that shouldn't 
be reported. If you want to odd a 
million cases to the Department 
of Social Services a year; thatk 
the way to do it" ■
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was sued by a parent for report­
ing abuse that he became aware 
of during treatment, he won the 
cate on oppeal because the court 
ruled that he had carried out his 
responsibility , (

"If you’re going to be within 
. the law; you have to report," . .•.
Newman said, "and as long as the 
reporting is done ' good faith, . 
you're never going to be found to 
have behaved unethically." ., .1 

But therek another side to the 
issue, he noted: There will be t * *• 
times when a therapist will 
believe that reporting the abuse 
will not help the family, but make 

’ their problems worse.
Because a parent has to be . f* 

reported for even making an 
appointment for therapy related 
to abuse, some argue that trou­
bled people won't seek help 

T I therapy can help and the 
family has taken the initiative to 
get help" Newman said, “then 
you’re supposed to do tht> very 
thing that will destroy that rela­
tionship"

Beiharov of the American 
Enterprise Institute contended,
"We have to provide immunity 
for people who decide in good 
faith not to report.”

Jenny Boyeg who coordinates 
a treatment program for legal 
offend on in Oklahoma, informs 
clients at their first visit about the 
limits to their confidentiality and 
tells them she will report any 
current incidents of child abuse a 
client reveals to hec 

Consequently, she said, Tm  
sure iherck child molestation I'm 
not aware of If I were triclrieq 
maybe I'd find out about it  But 
Tm trying to prevent many child 
molestations through treatment.”

Harrison is adamant that psy­
chologists always report, “unless 
they have good, solid evidence 
that it is not true," for instance, if 
a teen-ager who claims her step­
father fondled her actually 
admits that she was trying to j i t

•a. »V*
alleged abuse was not occurring 
and advocated that a girl be 
allowed to continue visiting her 
fathet; who then admitted the 
abuse under oath.

Nor should psychologists fear 
that the social services/IegaJ syv Kvoq  
tem will be unfair to the parent ;
charged with abuse, be said, 
arguing that any unfairness in the 
system is toward the child and 
protective parent . ; ,  . ‘ I.

In addition, he said, most child 
protective agendes are under­
staffed and overworked. Rather 
lhan sweep in and take over a 
case, they welcome a relationship 
with someone In the community

"My experience has been that 
hk harder to get them to act than 
to get them to stop from acting," 
he said. He added tiiat the child 
is only taken from the home if 
the protective parent is not actu­
ally protecting the child.

"If you ore known as a child 
advocate, straightforward, 
unbiased, the obuser who wants 
help will go to you,'' Harrison 
•aid. "Psychologists shouldn't be 
afraid of that" ,

However many abusive par­
ents must be forced to seek help 
and to cooperate with therapy.
"Maybe the first week or two j i 
they feel repentant and scared, / I 
but once they realise therek no , L 
teeth to the law they don’t care."

Harrison said one abusive \
father told him, "I can outlast . w
you. I wiM do what I want with -*7
that child." The case was an 
extreme one, Harrison caid, "but 
he was right Hek only on probo- j
lion for so long. A lot of abusers 
sandbag therapy. They come in 
the dooc but they won't talk."

Harrison said he is now \
advocating lawsuits in the name* ’
of abused children against "any t
professional who didn't do what :
be or the was supposed to do, 
what the low or the literature said 
to do."

He has alio established the
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the family three yean earlier 
afler they had been referred toDu cote, to provido information ’v him by the Dtffaittqent of Sod. 

on child sexual abuse. ' ••.V&rrvice*.
* " ‘^Wnien In January 1986, theS tates vary in their report 

ing requirements, but 
Alabama is typical, spec- ifying "reasonable cause to 

suspect that a child Is being 
abused or neglected." Connecti­cut asks for "reasonable cause to 
suspe-1 or believe that any child 
under the age of 18 is in danger of being abused."

California law defines "reason­
able suspidon* as meaning "that 
it is objectively reasonable for a 
person to entertain such a suspi­
don, based upon facts that could 
cause a reasonable person in a 
like position, drawing when appropriate on his or her tnining 
and experience, to suspect child 
abuse.” * \ t k :.;

Some states, such as Oklahoma, limit the law to phys­
ical injury tliat appears to have been caused by physical abuse or 
neglect Others, such as Kansas, specifically include physical, 
mental or emotional abuse or 
neglect or sexual abuse. '

Penalties for failure to report 
vary from liability for damages to 
fines and/or imprisonment Some laws do not include penalties for failure to report *•% • •• v.,

That is the case in North Car­olina, and for that reason, the 
charges against Gray of failure to 
report were dropped on appeal in January. In dropping the charges, 
the Superior Court judge pointed 
to "substantial public policy ques­tions that are conflicting" between a law that requires 
reporting child abuse and one 
that provides for confidentiality 
of psychologist-dient rela­tionships, according to the Durham Morning Herald.

In another recent case, on Alaska psychologist treating o 
family for child abuse was 1 
ordered to turn his records over to a court that was try ’g the father on child abuse irges. Prosecution lawyers w. .e after 
confessions that might have come' out during treatment. The family 
had voluntarily sought treatment after the father was reported, and 
then, ot a hearing for probable cause, was ordered to continue therapy. ‘

Alaskak case against psycholo­gist Mitchel Wetherhom was decided in Wetherhomk favor on 
the basis of therapist-dient con­
fidentiality. On appeal, the Superior Court judge ruled that court-ordered therapy to help 
preserve the family should not be considered a court-ordered exam­ination. Rirthec the judge wrote, 
since the patient was not warned of possible criminal prosecution nor told that any statements 
made in therapy could be used against him, release of the psy- 
chologistk files would be 
tantamount to self-incrimination.

The majority opinion made an almost-obvious observation: "The 
average person facing an eight- year presumptive term for sexual 
abuse of a minor will not confess 
to a psychotherapist and seek treatment if he knows that the 
psychotherapist will testify against him."

In a case still to be decided, 
Alfred Cavoiani, a limited-license 
psychologist and marriage coun­selor in Michigan, has been charged with failure to report o teen-aged girlk allegations that her stepfather had fondled her 
breasts. Cavoiani had counseled

mother called about her daugh- : terk claim, which she believed t 
be false. The stepfathec who ha • freely admitted to the prior pro! lem, said it was untrue. Cavaiar 
had been counseling the daught individually for about a week ai 
believed that the allegation was 
greatly exaggerated due to her emotional problems. At that 
point, the daughter reported the incident to her school counselor 

„ t who reported it to Soda! Ser- .‘vices, • v . ■•.iiV.-vVw*’ Lawyers in that case, People \
; Cavoiani are challenging the coi stitutionaJity of reporting laws. 1 
final arguments in March, Robe 
Mueckenheim, Cavaiaiwk 

•"attorney; said, "We are claiming that when a family goes in for 
therapy, that is an area of privac 
protected by the First Amend­
ment" . « •If that argument is accepted,

. Mueckenheim said, it would ha\. ' national implications, because it 
would mean that therapist/client 

. confidentiality is a right not a privilege, and therefore cannot 
be waived. A decision was *V\ expected in late May vr •.
• Originally, child abuse report­ing laws were aimed primarily at 
emergency room physicians. 
Some of those eaily taws made reporting optional, and were late 
changed to make it mandatory.*• Then the laws wê s expanded 
to require reporting by psycholo­
gists, social workers and ministers. And the definition of 
abuse was expanded to include not only physical abuse and 
neglect but sexual abuse and emotional neglect and abuse.

Skidmore, disturbed by what she has seen as unprofessional behavior by professionals in chile 
abuse coses, developed guidelines for receiving and mak ing reports, which she presented In testimony before a recent Cal­ifornia senate subcommittee 
hearing. ”• ’In most of the cases where 
professionals have been sued for failing to report or for wrongful 
arrest and prosecution, Skidmore 
found, adequate records wck not kept, or professionals were prac­
ticing outside their boundaries of 
competence.She advocates more care, and 
less zealousncss, in processing allegations. She advises col­
leagues to know the local laws, read the ethical code and educate 
both the judicial and chQd core systems about what psychologists 
actually can and cannot do.For instance, there are com­
mon misconceptions that a psychologist could guarantee that 
abuse would not occur; or state absolutely whether abuse has occurred. Alternatively, people in 
the judicial and child care sys­tems often do not realize that the 
psychologist could give valuable information about, for example, 
how psychologically stable or how loadable the child is. ■
Afore information on child abuse reporting laws and child abuse can be obtained from Clear­
inghouse on Child Abuse and 
Neglect, P.O. Box 1182, Wash­
ington, DC 20013, (301) 
251-5157; and Childrenk Foren­sic Institute, (301) 740-5418 or (504) 525-1399.



O c t o b e r  2 3 ,  1 9 8 7
T e s t i m o n y  g i v e n  t o  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  b y  F l o y d  

R i c h m o n d ,  E x e c u t i v e  D i r e c t o r  o f  W o m e n  I n  S a f e  H o m e s ,  

K e t c h i k a n .

I  w o u l d  l i k e  t o  b e g i n  m y  t e s t i m o n y  b y  m a k i n g  i t  c l e a r  

t h a t  I  r e c o g n i z e  t h e  c o m p l e x  n a t u r e  o f  c h i l d  a b u s e  a n d  h o w  

d i f f i c u l t  i t  i s  t o  d e a l  w i t h  a s  a  s o c i a l  p r o b l e m .  I  f e e l  w e  

m u s t  r e m e m b e r  t h a t  H B  2 3 7  a n d  2 2 9  d e a l s  w i t h  o n l y  o n e  f a c e t ,  

a n  i m p o r t a n t  f a c e t  f r o m  o u r  p o i n t  o f  v i e w ,  b u t  o n l y  o n e .  I t  

w o u l d  b e  m y  h o p e  t h a t  t h e  J u d i c i a r y  c o m m i t t e e  w o u l d  m a i n t a i n  

t h a t  f o c u s  a n d  n o t  l e t  o t h e r  i s s u e s  i n f l u e n c e  t h e i r  

c o n s i d e r a t i o n  o f  t h i s  l e g i s l a t i o n .

W h a t  I  m e a n  b y  t h a t  i s  s u c h  t h i n g s  a s  " f a l s e  

a l l e g a t i o n s "  w h i c h  l e a d  t o  d i s m i s s a l s  o f  c a s e s  o f  a l l e g e d  

c h i l d  a b u s e .  T h a t ' s  a n  i m p o r t a n t  m a t t e r ,  b u t  a n o t h e r  i s s u e .  

F a l s e  a l l e g a t i o n s  h a v e  l i t t l e  o r  n o t h i n g  t o  d o  w i t h  t h i s  

l e g i s l a t i o n  i n  m y  v i e w .  I t ' s  i m p o r t a n t  t o  c l e a n  u p  o u r  a c t  
o n  r e p o r t e d  a b u s e ,  i n v e s t i g a t i o n  o f  a b u s e  a n d  t h e  s y s t e m  

t h a t  i s  c h a r g e d  w i t h  t h a t  r e s p o n s i b i l i t y ,  ‘b u t  a g a i n  i t ' s  a  

s e p a r a t e  i s s u e  f r o m  w h a t  t h e s e  b i l l s  s p e a k  t o .  F o r  m e ,  t h e  

i s s u e  b o i l s  d o w n  t o  -  D O  W E  F E E L  C H I L D R E N  N E E D  S P E C I A L  

A T T E N T I O N  A N D  P R O T E C T I O N ?  i f  w e  d o ,  t h e n  w e  h a v e  t o  c h a n g e  

t h e  r u l e s  o f  e v i d e n c e  t o  c o n v i c t  a n  o f f e n d e r  o f  r e p e a t e d  

c h i l d  a b u s e .  O u r  g o a l  s h o u l d  b e  t o  p r o t e c t  c h i l d r e n  w h o  a r e  

v i c t i m s  o r  f u t u r e  v i c t i m s  -  n o t  c o n t i n u e  t o  p r o t e c t  a n  

i n d i v i d u a l  w h o  h a s  n o  c o n t r o l  o v e r  t h e i r  b e h a v i o r  a n d  w e  

h a v e  v e r y  l i m i t e d  w a y s  t o  h e l p  t h e m  g a i n  c o n t r o l .

W h o  a r e  w e  t a l k i n g  a b o u t ?

a )  C h i l d r e n  a n d  A d u l t s ,  m o s t  o f t e n  p a r e n t s ,  o r  s o m e o n e

t h e y  k n o w .

I n  1 9 8 6 ,  1 , 2 0 0  c h i l d  d e a t h s  w e r e  r e p o r t e d  a s  t h e  r e s u l t  

o f  c h i l d  a b u s e .  O n e  s t u d y  f o u n d  t h e  n u m b e r  t o  b e  c l o s e r  t o  

5 , 0 0 0 .  T h e s e  s t u d i s  f u r t h e r  i n d i c a t e  t h a t  m a n y  o f  t h e  

c h i l d r e n  h a d  b e e n  v i c t i m s  o f  r e p e a t e d  a b u s e .  F i n a l l y ,  t h e  

a v e r a g e  a g e  a t  d e a t h  w a s  2 . 6  y e a r s .

E x p e r t s  i n  t h e  f i e l d  w h o  s t u d y  s e x u a l  o f f e n d e r s  n e v e r  

u s e  t h e  w o r d  c u r e ,  t h e y  t a l k  a b o u t  s o m e  o f f e n d e r s  g a i n i n g  

c o n t r o l  a n d / o r  a  r e d u c t i o n  i n  o f f e n s e s  c o m m i t t e d .

I n  a  s t u d y  d o n e  o n  n o n - i n c a r c e r a t e d  s e x  o f f e n d e r s ,  4 1 1  

i n d i v i d u a l s  w h o  v o l u n t e e r e d  i n f o r m a t i o n  h e r e  i s  w h a t  w a s  
f o u n d .

a )  4 4 %  o f  i n c e s t  o f f e n d e r s ,  o f f e n d e d  o u t s i d e  o f  t h e  

h o m e .

b )  5 0 %  h a d  m u l t i p l e  d e v i a n c e s .

c )  2 3 2  m o l e s t e r s  w e r e  r e s p o n s i b l e  f o r  1 7 , 5 8 5  v i c t i m  
a s s a u l t s .

d )  I n  a  s t u d y  d o n e  a t  t h e  O r e g o n  S t a t e  H o s p i t a l  5 3  
i n c a r c e r a t e d  o f f e n d e r s  c o m m i t t e d  2 5 , 7 5 7  s e x u a l  
c r i m e s .



W h a t  i s  t h e  i s s u e ?

a )  T h e  c o m m i s s i o n  o f  a  c r i m e  a g a i n s t  t h e  m o s t  v u l n e r a b l e  

g r o u p  o f  p e o p l e  o n  t h i s  p l a n e t ,  c h i l d r e n .  C h i l d r e n  w h o  

t r u s t ,  t i . ’. s t ,  t r u s t  a n d  t r u s t  a d u l t s  e v e n  a f t e r  t h e y  

h a v e  b e e n  v i c t i m i z e d .

t
W h o  i s  r e s p o n s i b l e ?

a )  F i r s t -  t h e  p e r s o n  w h o  a f t e r  d u e  p r o c e s s  i s  f o u n d  g u i l t y  

o f  t h e  c r i m e .

b )  S e c o n d  e a c h  o n e  o f  u s  w h e n  w e  d o n ' t  s a y  l o n g  a n d  h a r d  

e n o u g h  t h a t  c r i m e s  a g a i n s t  c h i l d r e n  a r e  i n t o l e r a b l e  a n d  

b a c k  u p  s u c h  s t a t e m e n t s  w i t h  l a w s  t h a t  h o l d  a d u l t s  

r e s p o n s i b l e  f o r  t h e i r  b e h a v i o r .

R e c e n t l y ,  w h i l e  v i e w i n g  a n  F . B . I .  v i d e o  c o n f e r e n c e  o n  

P r o f i l e s  o f  S e x u a l  O f f e n d e r s ,  o n e  o f  t h e  p a n e l  w a s  a s k e d  

a b o u t  s o c i e t y ' s  a t t i t u d e  t o w a r d  c h i l d  s e x u a l  a b u s e .  A m o n g  

o t h e r  t h i n g s  h e  s a i d  i t  a p p e a r e d  t o  h i m  t h a t  w e  d o n ' t  w a n t  

t o  d e a l  w i t h  i t .  A l t h o u g h  p e o p l e  i n  t h e  l a r g e r  c o m m u n i t y  p a y  

l i p  s e r v i c e  t o  h o w  h o r r e n d o u s  s u c h  c r i m e s  a r e ,  u n t i l  i t  

h a p p e n s  t o  t h e m  p e r s o n a l l y  o r  v e r y  c l o s e  t o  h o m e ,  w e  d o n ' t  

s e e m  r e a l l y  m o t i v a t e d  t o  s o l v e  t h e  p r o b l e m .  T h i s  a t t i t u d e  

w a s  f u r t h e r  r e i n f o r c e d  w h e n  I  r e a d  a n  a r t i c l e  r e c e n t l y  i n  

M s .  M a g a z i n e  b y  a  m a l e  w h o  w a s  s u r e  a  d a y c a r e  c e n t e r  t e a c h e r  

w a s  i n n o c e n t  o f  c h i l d  s e x u a l  a b u s e  j u s t  b e c a u s e  h e  t h e  

w r i t e r  " k n e w  t h i s  t o  b e  t r u e . "  W e  a s  a  s o c i e t y ,  a n d ,  i n  m y  

v i e w  m a l e s  i n  p a r t i c u l a r ,  c o n t i n u e  t o  d e n y  t h a t  c r i m e s  

a g a i n s t  c h i l d r e n  a r e  a s  p r e v a l e n t  a s  t h e y  a r e  a n d  t h e y  o n l y  

h a p p e n  t o  t h e  " o t h e r  p e r s o n . "  W e  t h i n k  t h e s e  m o s t l y  m a l e  

a d u l t s  a r e  " s i c k "  i n  t h e  c a s e  o f  s e x u a l  o f f e n d e r s  a n d  

p a r e n t s  w h o  h a v e  l e t  d i s c i p l i n e  g e t  o u t  o f  c o n t r o l  w h e n  w e  

t a l k  o f  a d u l t s  w h o  p h y s i c a l l y  a b u s e  t h e i r  c h i l d r e n .

W h a t  c a n  b e  d o n e ?

a )  F i r s t  w e  c a n  b e g i n  t o  b r i n g  t h e  l e v e l  o f  a w a r e n e s s  o n  

t h i s  i s s u e  u p  t o  w h e r e  i t  b e l o n g s  b y  p a s s i n g  l e g i s l a ­

t i o n  t h a t  c l e a r l y  h o l d s  a d u l t s  r e s p o n s i b l e  f o r  t h e i r  

b e h a v i o r .  I  a m  n o t  a n  a d v o c a t e  o f  p u n i s h m e n t  b e i n g  u s e d  

a s  a  d e t e r r e n t .  I  a m  a n  a d v o c a t e  o f  l a w s  t h a t  h o l d  

a d u l t s  r e s p o n s i b l e  f o r  t h e i r  b e h a v i o r .

b )  T e x t ,  w e  c a n  p r o v i d e  j u s t i c e  f o r  a l l  v i c t i m s  b y

r e c o g n : ' . z . i n  7 t h a t  a n  a d u l t  w h o  r e p e a t e d l y  o f f e n d s  

a g a i n s t  a  c h i l d  i s  a  d i f f e r e n t  p e r s o n  w h o  h a s  v i o l a t e d  

a  c h i l d ' s  r i g h t s  s o  s e v e r e l y ,  s o m e t i m e s  b y  m u r d e r ,  t h a t  

t h e i r  r i g h t s  a s  i n d i v i d u a l s  a r e  a  s e c o n d a r y  i s s u e .  

S o c i e t y ,  c h i l d r e n ,  m u s t  b e  p r o t e c t e d  f r o m  t h e s e  

i n d i v i d u a l s .



c )  W h e n  y o u  a r e  d e a l i n g  w i t h  t h o s e  o f f e n d e r s  w h o  r e p e a t

t h e i r  b e h a v i o r  y o u  h a v e  s o m e o n e  t h a t  w e  d o n ' t  k n o w  h o w  

t o  t r e a t  v e r y  w e l l  a t  a l l ,  m u c h  l e s s  c u r e .  I f  o n  t h e  

s t r e e t s  i n  a  f e w  m o n t h s  o r  y e a r s  t h e y  w i l l  o f f e n d  

a g a i n .  T h e r e f o r e  w e  ? . s  a  s o c i e t y  t h e n ,  m u s t  l o o k  a t  t h e  

b r o a d e r  v i e w  a n d  t h a t  i s ,  w h a t  m u s t  w e  d o  t o  p r o t e c t  

o t h e r  v u l n e r a b l e ;  c h i l d r e n  f r o m  t h e s e  i n d i v i d u a l s .  U n t i l  

w e  h a v e  m o r e  a n s w e r s ,  c u r e s  o r  t r e a t m e n t  m e t h o d s ,  w e  

m u s t  k e e p  t h e s e  i n d i v i d u a l s  o f f  t h e  s t r e e t s  a n d  a w a y  

f r o m  c h i l d r e n .  T h e r e  i s  d a t a  a v a i l a b l e  t h a t  i n d i c a t e s  

p e d o p h i l e s  a r e  s e e k i n g  y o u n g e r  a n d  y o u n g e r  c h i l d r e n  t o  

m o l e s t  D e c a u s e  t h e y  k n o w  t h e r e  i s  l e s s  r i s k  o f  b e i n g  

c a u g h t  a n d  c o n v i c t e d  d u e  t o  t h e  a g e  o f  t h e  c h i l d .  I  

t h i n k  t h i s  s p e a k s  t o  t h e  n a t u r e  o f  t h e  o f f e n d e r  a n d  

m a k e s  a  s t r o n g  c a s e  f o r  w h a t  w e  m u s t  d o  t o  p r o t e c t  

c h i l d r e n .

B y  v i e w i n g  t h e s e  o f f e n d e r s  a s  " s i c k "  o r  a d u l t s  w h o  l e t  

d i s c i p l i n e  g e t  o u t  o f  c o n t r o l ,  w e  c a n  e x c u s e  t h e i r  b e h a v i o r  

a n d  t h e  s t a t u s  q u o  i s  m a i n t a i n e d .  O u r  s y s . t e m  c u r r e n t l y  

r e c o g n i z e s  t h e  r i g h t s  o f  t h e  o f f e n d e r  a b o v e  t h e  r i g h t s  o f  

c h i l d r e n  t o  a  l i f e  f r e e  o f  a b u s e  a n d  v i o l e n c e .  T h i s  h a s  t o  

c h a n g e .  I t  s h o u l d  b e  n o t e d  t h a t  t h e  F . B . I .  h a s  n e v e r  f o u n d  a  

s e x  o f f e n d e r  w h o  w a s  l e g a l l y  i n s a n e  a n d / o r  s i c k ;  a n d  t h e r e  

i s  n o  d a t a  t h a t  c h i l d  a b u s e r s  i n  g e n e r a l  a r e  l e g a l l y  " s i c k " ,  

y e t  w e  m a i n t a i n  t h i s  a t t i t u d e .

I f  w e  d o r ' t  b r e a k  t h e  c y c l e  o f  a b u s e ,  w e  w i l l  h a v e  

g e n e r a t i o n  a f t e r  g e n e r a t i o n  o f  a b u s e d  c h i l d r e n  w h o  g r o w  u p  

t o  b e  a b u s i n g  a d u l t s .  T h i s  l e g i s l a t i o n  w i l l  h e l p  b r e a k  t h a t  

c y c l e ,  n o t  c u r e  i t ,  b u t  h e l p  b r e a k  i t .

W o m e n  I n  S a f e  H o m e s

P . O . B O X  6 5 5 2 ,  K e t c h i k a n ,  A k  9 9 9 0 1
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D E A T H S  D U E  T O  M A L T R E A T M E N T

V a r i a t i o n s  i n  t h e  r e p o r t i n g  p r a c t i c e s  a n i  i n v e s t i g a t i v e  

p r o c e d u r e s  a c r o s s  t h e  f i f t y  s t a t e s  m a k e  1 l  d i f f i c u l t  t o  

d e t e r m i n e  t h e  e x a c t  n u m b e r s  a n d  s c o p e  o f  t h e  p r o b l e m .
i

I n  1 9 8 6 ,  a t  l e a s t  1 , 2 0 0  f a t a l i t i e s  d u e  t o  c h i l d  a b u s e  

a n d  n e g l e c t  w e r e  r e p o r t e d .  A t  l e a s t  o n e  s t u d y  w h i c h  r e v i e w e d  

o f f i c i a l  d e a t h  c e r t i f i c a t e s  a n d  c l i n i c a l  r e c o r d s  s u g g e s t s  
t h a t  t h e  a c t u a l  n u m b e r  m a y  b e  a s  h i g h  a s  5 , 0 0 0 .  M a n y  

f a t a l i t i e s  a r e  m i s - d i a g n o s e d  a s  " S I D S " ,  h o m i c i d e s ,  o r  

a c c i d e n t s  w h e n  t h e  c i r c u m s t a n c e s  i n d i c a t e  f a t a l  

m a l t r e a t m e n t . 1 , 3

C o m p a r e d  t o  a  s l o w  d o w n  i n  t h e  g r o w t h  r a t e  f o r  c h i l d  

a b u s e  r e p o r t s ,  t h e  n u m b e r  o f  c h i l d  d e a t h  d u e  t o  m a l t r e a t m e n t  

i n c r e a s e d  d r a m a t i c a l l y  i n  1 9 8 6 .  C o n f i r m e d  o r  s u s p e c t e d  
d e a t h s  r o s e  2 9 %  c o m p a r e d  t o  1 9 8 4 - 1 9 8 5  c o m p a r i s o n s  w h e n  t h e  
n u m b e r  o f  c h i l d  d e a t h s  d e c l i n e d  2 % . 3

F o r  m a n y  o f  1 , 2 0 0  r e p o r t e d  c a s e s ,  d e a t h  o c c u r r e d  a f t e r  

t h e  c h i l d  w a s  r e p o r t e d  t o  l o c a l  c h i l d  p r o t e c t i v e  s e r v i c e s .  

I n  s o m e  c a s e s  t h e  c h i l d  d i e d  i n  p r o t e c t i v e  c u s t o d y  a s  a  

r e s u m e  o f  a b u s e  o r  n e g l e c t  b y  f o s t e r  p a r e n t s . 2

C h i l d r e n  r e p o r t e d  a s  f a t a l i t i e s  a r e  m u c h  y o u n g e r  o n

a v e r a g e  t h a n  t h o s e  r e p o r t e d  f o r  m a l t r e a t m e n t .  ( 7 . 2 % )  T h e  

a v e r a g e  a g e  o f  d e a t h  i s  2 . 6  y e a r s . 1 C h i l d r e n  a g e s  0 - 5  a r e  

2 8 %  o f  t h e  g e n e r a l  c h i l d  p o p u l a t i o n ,  b u t  s u s t a i n  a

d i s p r o p o r t i o n a t e l y  h i g h ,  7 4 %  o f  f a t a l i t i e s .  T h i s  a g e  g r o u p  

i s  t h e  m o s t  v u l n e r a b l e  d u e  t o  l a n g u a g e  s k i l l s ,  i n t e l l e c t u a l  

d e v e l o p m e n t  \ n d  d e p e n d e n c y  n e e d s  t o  r e q u e s t  a s s i s t a n c e . 4

I n  s o m e  i n s t a n c e s  t h i s  d r a m a t i c  i n c r e a s e  i n  f a t a l i t i e s  

m a y  r e f l e c t  a  m o r e  a c c u r a t e  i d e n t i f i c a t i o n  s y s t e m .  H o w e v e r ,  

t h e  s i z e  a n d  f r e q u e n c y  o f  t h i s  i n c r e a s e  s u g g e s t s  t h a t  

m a l t r e a t m e n t  i s  o n  t h e  r i s e  a n d  t h a t  t h i s  s t a t i s t i c  i s  

c o n s i s t e n t  w i t h  c u r r e n t  t r e n d s  n o t e d  i n  i n f a n t  m o r t a l i t y  

r a t e s  a n d  l e v e l s  o f  s e r i o u s  f a m i l y  v i o l e n c e  a n d  v i o l e n t  
c r i m e s . 1 , 2

D a t a  f r o m  A m e r i c a n  H u m a n e  A s s o c i a t i o n  s t a t e s  t h a t  

a p p r o x i m a t e l y  h a l f  o f  t h e  c h i l d r e n  d i e  a s  a  r e s u l t  o f

b a t t e r i n g .  I n  s o m e ,  d e a t h  i s  t h e  a c c u m u l a t i v e  r e s u l t  o f

r e p e a t e d  b e a t i n g s  w h i l e  i n  o t h e r  c a s e s  d e a t h  r e s u l t s  f r o m  a  

s i n g l e  v i o l e n t  e p i s o d e .  T h e  o t h e r  h a l f  d i e  a s  a  r e s u l t  o f  

c h i l d  n e g l e c t . 1 A b u s e  i s  t h e  s e c o n d  l e a d i n g  c a u s e  o f  d e a t h  

b e h i n d  S I D S  f o r  c h i l d r e n  0 - 5  y e a r s  o l d . 1 , 5

C h i l d  a b u s e  a n d  n e g l e c t  m a y  p e r m a n e n t l y  o r  s e r i o u s l y  

d a m a g e  t h e  p h y s i c a l ,  e m o t i o n a l  a n d  m e n t a l  d e v e l o p m e n t  o f  t h e  

c h i l d .  P h y s i c a l  e f f e c t s  m a y  i n c l u d e  d a m a g e  t o  t h e  b r a i n ,  

v i t a l  o r g a n s ,  e y e s ,  e a r s ,  a r m s  o r  l e g s .  T h e s e  i n j u r i e s  m a y  
r e s u l t  i n  m e n t a l  r e t a r d a t i o n ,  b l i n d n e s s ,  d e a f n e s s ,  l o s s  o f  
l i m b s  a n d  d e a t h . 5



N a t i o n a l  C o m m i t t e e  f o r  P r e v e n t i o n  o f  C h i l d  A b u s e .  

J u l y / A u g u s t  1 9 8 7  N C P C A  M e m o r a n d u m .

F i r s t  N a t i o n a l  S y m p o s i u m  o n  P r e v e n t i n g  C h i l d  A b u s e  a n d  
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S w i f t ,  C.  " P r e v e n t i o n  o f  c h i l d  s e x u a l  a b u s e :  A f o c u s  o n  t h e  p e r p e t r a t o r . "
J o u r n a l  o f  C l i n i c a l  C h i l d  P s y c h o l o g y , 8 ( S e p t ,  1 9 7 9 ) ,  p p .  1 3 3 - 3 6 .



^ o g e n Q j [ n 6 | | ^ 9  H o m e s  

K e t c h i k a n ,  A k  9 9 9 0 1

C H I L D  S E X U A L . A S S A U L T

A  p e d o p h i l e ,  . f i x a t e d  o f f e n d e r  a n d  ’ . - e g r e s s e d  o f f e n d e r  ,  
a r e  t h r e e  t y p o l o g i e s  t h a t  h a v e  b e e n  a s s  L g n e d  t o  c h i l d  s e x u a l

o f f e n d e r s  i n  r e c e n t  y e a r s .

S p e c i a l i s t s  w h o  a r e  v e t e r a n s  o f  t r e a t i n g  a d u l t  s e x u a l

o f f e n d e r s  d o  n o t  u s e  t h e  w o r d  " c u r e "  o n l y  " c o n t r o l "  o r

" r e d u c t i o n " .  B e c a u s e  o f  t h e  p r o b l e m  o f  c h r o n i c i t y  i n  s e x u a l  

o f f e n s e s ,  t h e s e  c o m p u l s i v e  b e h a v i o r s  a r e  c o m p a r e d  o f t e n  t o  

o t h e r  a d d i c t i v e ,  h a b i t u a l  b e h a v i o r s  s u c h  a s  a l c o h o l  a b u s e ,  

d r u g  a b u s e  a n d  g a m b l i n g .  T h e  b e h a v i o r s  a r e  c o n t i n u o u s ,  

r e p e t i t i o u s  a n d  h e a v i l y  p a t t e r n e d .  T h e  s t r o n g e s t  p r e d i c t o r  

o f  f u t u r e  s e x u a l  o f f e n s e s  i s  p a s t  o f f e n s e s .

I n  a  u n i q u e  s t u d y  d r a w n  f r o m  4 1 1  n o n - i n c a r c e r a t e d  s e x

o f f e n d e r s  w h o  v o l u n t e e r e d  f o r  t h e  s t u d y  u n d e r  c o n d i t i o n s  o f  

s t r i c t  c o n f i d e n t i a l i t y :

4 4 %  o f  i n c e s t  o f f e n d e r s  o f f e n d e d  o u t s i d e  t i r . ?  h o m e .

5 0 %  h a d  m u l t i p l e  d e v i a n c e s .

2 3 2  m o l e s t e r s  w e r e  r e s p o n s i b l e  f o r  1 7 , 5 8 5  v i c t i m s .

T h e s e  m o l e s t e r s  p r o d u c e d  m o r e  t h a n  1 0  t i m e s  t h e  n u m b e r  

o f  v i c t i m s  t h a n  r a p i s t s .

A c c o r d i n g  t o  t h i s  r e s e a r c h ,  t h e  a v e r a g e  a d o l e s c e n t  m a l e  

s e x  o f f e n d e r  m a y  b e  e x p e c t e d  t o  a f f e c t  3 8 0  v i c t i m s  

d u r i n g  h i s  l i f e t i m e . 1 , 2

A t  a n o t h e r  s t u d y  a t  w e g o n  S t a t e  H o s p i t a l  5 3  i n c a r c e ­

r a t e d  o f f e n d e r s  r e p o r t e d l y  c o m m i t t e d  2 5 , 7 5 7  s e x u a x  

c r i m e s . 2

1  S e l f - R e p o r t e d  S e x  C r i m e s o f  N o n - i n c a r c e r a t e d  P a r a p h i 1 i a c s

G e n e  A b e l ,  J o u r n a l  o f  i n t e r p e r s o n a l  V i o l e n c e ,  V o l . 2  N o . i ,  

M a r c h  1 9 8 7 .

2  C h a n g i n g  a  L i f e t i m e  o f  S e x u a l  C r i m e ,  P s y c h o l o g y  T o d a y ,  

M a r c h  1 9 8 6 .



S t u d i e s  t o  d a t e  c l e a r l y  i n d i c a t e  t h a t  c h i l d  s e x u a l  

a s s a u l t  i s  a  r e p e t i t i v e ,  c h r o n i c  a n d  a d d i c t i v e  b e h a v i o r .  

T h r o u g h  t r e a t m e n t  o f f e n d e r s  c a n  l e a r n  s k i l l s  a n d  m e t h o d s  t o  

c o n t r o l  t h e i r  d e v i a n t  b e h a v i o r .  T h e  s t a t i s t i c s  d o  n o t  

a p p e a r  t o  b e  a v a i l a b l e  n a t i o n a l l y  i n d i c a t i n g  t h e  n u m b e r  o f  

c h i l d r e n  t h a t  h a v e  d i e d  s p e c i f i c a l l y  a s  a  r e s u l t  o f  s e x u a l  

a b u s e .  W e  k n o w  t h e r e  . a r e  c h i l d r e n  t h a t  h a v e  b e e n  v i c t i m s  o f  

c o n t i n u o u s  a n d  r e p e t i t i v e  s e x u a l  a b u s e  t h a t  h a v e  d i e d  a s  a  

r e s u l t  o f  t h i s  a b u s e .

C h i l d r e n  w h o  a r e  r a p e d  a n d  t h e n  m u r d e r e d  a r e  l i s t e d  

o n l y  a s  h o m i c i d e s .  I n  m o s t  c a s e s ,  c h i l d  s e x u a l  a s s a u l t  d o e s  

n o t  p h y s i c a l l y  i n j u r e  a  c h i l d  t o  a  d e g r e e  t h a t  d e a t h  

r e s u l t s ,  b u t  i t  i s  a l s o  a  r e p e a t e d  a n d  c o n t i n u e d  p a t t e r n  o f  

c h i l d  a b u s e  t h a t  m u s t  b e  c o n s i d e r e d  a s  d a n g e r o u s  t o  t h e  

c h i l d  a s  p h y s i c a l  a b u s e  a n d  n e g l e c t .

P a t t y  B a r n e s ,  M . A .  C h i l d r e n ' s  P r o g r a m  C o o r d i n a t o r  

W o m e n  I n  S a f e  H o m e s



W o m e n  I n  S a f e  H o m e s  
P . O . B O X  6 5 5 2  

K e t c h i k a n ,  A k  9 9 9 0 1

T h e  m o s t  n o t e a b l e  l a r g e  s c a l e  s t u d y  d o n e  b y  D i a n a  
R u s s e l l  f o u n d  t h a t  3 8 %  o f  a  s a m p l e  o f  9 3 0  S a n  F r a n c i s c o  

w o m e n  r e p o r t e d  a t  l e a s t  o n e  e x p e r i e n c e  o f  i n t r a f a m i l i a l  o r  

e x t r a f a m i l i a l  s e x u a l  a b u s e  b e f o r e  r e a c h i n g  t h e  a g e  o f  1 8 . 1 

2 8 %  r e p o r t e d  o n e  s u c h  e x p e r i e n c e  b e f o r e  r e a c h i n g  1 4  y e a r s  o f  

a g e .  1 2 %  h a d  b e e n  a b u s e d  b y  a  r e l a t i v e  b e f o r e  t h e  a g e  o f  1 4  

a n d  4 . 5 %  h a d  b e e n  a b u s e d  b y  a  f a t h e r  o r  s t e p - f a t h e r .  O n l y  4  

o f  t h e s e  c a s e s  w e r e  e v e r  r e p o r t e d  t o  t h e  p o l i c e .

I n  t h e  s u r v e y ,  4 3 %  o f  t h e  c a s e s  w e r e  r e p o r t e d  a s  h a v i n g  

o c c u r r e d  o n c e ,  3 1 %  r e p o r t e d  a s  2 - 5  t i m e s ,  1 7 %  6 - 2 0  t i m e s ,

1 0 %  o v e r  2 0  t i m e s .  W i t h  r ° g a r d  t o  t i m e  p e r i o d  o v e r  w h i c h  

m u l t i p l e  a b u s e  o c c u r r e d ,  3 5 %  o c c u r r e d  o v e r  a  p e r i o d  o f  l e s s  
t h a n  6  m o n t h s ,  3 1 %  o v e r  a  p e r i o d  o f  m o r e  t h a n  s i x  m o n t h s ,  

b u t  l e s s  t h a n  ?. y e a r s ,  2 8 %  o c c u r r e d  o v e r  ‘a  p e r i o d  o f  m o r e  

t h a n  2  y e a r s ,  b u t  l e s s  t h a n  1 0  y e a r s  a n d  6 %  o v e r  a  p e r i o d  o f  

m o r e  t h a n  1 0  y e a r s .

P a t t y  B a r n e s ,  M . A .

C h i l d r e n ' s  P r o g r a m  C o o r d i n a t o r

1  T h e  S e c r e t  T r a u m a ,  I n c e s t  i n  t h e  L i v e s  o f  G i r l s  a n d  
W o m e n ,  D i a n a  E . H .  R u s s e l l ,  B a s i c  B o o k s , I n c . ,  1 9 8 6 .
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P O S I T I O N S :

F u l l - t i m e

P a r t - t i m e

T e m p o r a r y
•

A N A L Y S I S : — ( A t t a c h ,  a  s e p a r a t e  o a a e  i f  n e c e s s a r v )

N o  f i s c a l  i m p a c t .

p r e p a r e d  b y : ^ r f n  s ' f f a n d b e r g ,  G e n e r a l  C o u n s e l  P h o n e :  2 6 4 - 8 2 2 8

D i v i s i o n :  A l a s k a  C o u r t  S y s t e m  D a t e :  1 - 6 - 8 8

A p p r o v e d  b y : r ^ ^ ^ T ^ ^ n f i n i ^ t r a t i v e  D i r e c t o r  D a t e :  1 - 6 - 8 8
A g e n c y :  A l a s k a  C o u r t  S y s t e m

D i s t r i b u t i o n  ( b y  p r e p a r e r )  :

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  o f  M a n a g e m e n t  & B u d g e t  

I m p a c t e d  A g e n c y ( i e s )

S e n a t e  S e c r e t a r y  P a g e  1  o f  1



Official Business

P . O .  BOX V 
S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

ta te  L e g is la tu r e
House

M E M O R A N D U M

F e b r u a r y  1 ,  1 9 8 8

T O :  J u d i c i a r y  C o m m i t t e e

F R O M :  R e p r e s e n t a t i v e  F r a n  U l m e r

S U B J E C T :  R e c i d i v i s m

I ' d  l i k e  t o  s h a r e  w i t h  y o u  a  s t a t e m e n t  I  r e c e i v e d  f r o m  P a t t y  

B a r n e s ,  a  C h i l d r e n ' s  C o u n s e l o r  a t  W o m e n  i n  S a f e  H o m e s ,  p e r t a i n i n g  

t o  t h e  s u b j e c t  o f  r e c i d i v i s m .

A t t a c h m e n t



P r e p a r e d  b y  P a t t y  B a r n e s  
C h i l d r e n ' s  C o u n s e l o r  

W o m e n  I n  S a f e  H o m e s  

J a n u a r y  2 9 ,  1 9 8 8

R e c i d i v i s m

W h e n  w e  c o m b i n e  t h e  d a t a  f r o m  o f f e n d e r / v i c t i m  s t u d i e s ,  
c l i n i c a l  o b s e r v a t i o n s ,  t r e a t m e n t / p r o g r a m  e v a l u a t i o n s  a n d  c r i m i n a l  

j u s t i c e  s t a t i s t i c s  i t  i s  a p p a r e n t  t h a t  t h e r e  i s  a  s e r i o u s  s h o r t  

c o m i n g  i n  t h e  s e x - o f f e n d e r  l i t e r a t u r e  g i v e n  t o  t h e  s t u d y  o f  s e x -  

o f f  e n d e r  r e c i d i v i s m .  O n l y  a  f e w  e f f o r t s  h a v e  b e e n  m a d e  t o  f o l l o w  

u p  i d e n t i f i e d  c h i l d  m o l e s t e r s  o v e r  a  p e r i o d  o f  t i m e  t o  f i n d  o u t  

u n d e r  w h a t  c o n d i t i o n s  t h e y  c o n t i n u e  t o  r e o f f e n d .  W i t h  

i n c a r c e r a t e d  o f f e n d e r s  i n v e s t i g a t o r s  r o u t i n e l y  u s e  a s  t h e i r  

c r i t e r i o n  o f  r e c i d i v i s m  s u b s e q u e n t  o f f e n s e s  t h a t  c a m e  . t o  t h e  

a t t e n t i o n  o f  t h e  a u t h o r i t i e s  o r  i n  m a n y  c a s e s  o n l y  i f  a  

c o n v i c t i o n  o c c u r r e d .  T h e  s e r i o u s  f l a w  i n  t h e s e  s t u d i e s  i s  t h a t  

i t  o n l y  m e a s u r e s  t h e  t y p e s  o f  o f f e n d e r s  m o s t  l i k e l y  t o  r e o f f e n d  
i n  t h e  f i r s t  p l a c e .  T h e  v a s t  m a j o r i t y  o f  s e x u a l  o f f e n d e r s  a r e  
n e v e r  r e p o r t e d  a n d  n e v e r  c o m e  t o  t h e  a t t e n t i o n  o f  t h e  a u t h o r i t i e s  

( R u s s e l l  s t u d y ) .  B e c a u s e  v e r y  f e w  o f f e n d e r s  e v e r  g e t  c a u g h t  a n d  
s e n t  t o  p r i s o n ,  t h o s e  m e n  t h a t  d o  a r e  m e n  w h o  h a v e  p a t t e r n s  o f  

r e p e t i t i v e  o f f e n d i n g .  T h e  m e a n  f o r  1 0  o f  t h e s e  i n c a r c e r a t i o n  

s t u d i e s  w a s  a b o u t  2 0 %  r e c i d i v i s m  r a t e .

T w o  r e c e n t  s t u d i e s  h a v e  b e e n  c o n d u c t e d  o n  n o n i n c a r c e r a t e d  

i n d i v i d u a l s ,  o n e  a t  N o r t h w e s t  T r e a t m e n t  A s s o c i a t e s  ( 1 9 8 5 )  a n d  t h e  

o t h e r  b y  G e n e  A b e l  e t  a l  ( 1 9 8 4 ) .  T h e  N o r t h w e s t  T r e a t m e n t  

A s s o c i a t e s  s t u d y  r e p o r t e d  r e o f f e n s e  a t  3 %  f o r  a  g r o u p  o f  1 2 6  

c h i l d  m o l e s t e r s  w h o  h a d  b e e n  o r d e r e d  t o  t r e a t m e n t  a n d  f o l l o w e d  u p  

f o r  a n  a v e r a g e  o f  2 4  m o n t h s .  K n o w l e d g e  o f  n e w  o f f e n s e s  w a s  n o t  

b a s e d  o n  a  s y s t e m a t i c  r e c o r d  c h e c k ,  b u t  r a t h e r  o n  s e l f - r e p o r t s  o r  

r e p o r t s  f r o m  f a m i l y  m e m b e r s .  E x p e r t s  i n  t h i s  f i e l d  k n e w  f r o m  t h e  

e v i d e n c e  t h a t  o f f e n d e r s  d o  n o t  s e l f - r e p o r t ,  e s p e c i a l l y  w h e n  t h e y  

a r e  i n  t h e  c r i m i n a l  j u s t i c e  s y s t e m .  A b e l  e t  a l .  r e p o r t e d  a  2 1 %  

r e c i d i v i s m  r a t e  f o r  h i s  g r o u p  ( a  m i x t u r e  o f  c o n v i c t e d ,  

n o n c o n v i c t e d  a n d  p u b l i c l y  u n d e t e c t e d  o f f e n d e r s )  o f  2 4  f o l l o w e d  

f o r  1 2  m o n t h s  a f t e r  t r e a t m e n t .  A b e l  r e l i e d  o n  s e l f - r e p o r t s ,  b u t  
u n l i k e  N . T . A .  p r o m i s e d  o f f e n d e r s  c o m p l e t e  c o n f i d e n t i a l i t y  f o r  

t h e i r  a d m i s s i o n .  B o t h  o f  t h e s e  g r o u p s  w e r e  r e c e i v i n g  i n t e n s i v e  

t r e a t m e n t  a n d  u p  t o  d a t e  t h e r a p e u t i c  a s s i s t a n c e  u n l i k e  t h o s e  

o f f e n d e r s  w h o  a r e  n o t  c a u g h t  o r  w h o  a r e  t r e a t e d  i n  l e s s  

s o p h i s t i c a t e d  s e t t i n g s . ( F i n k e l h o r ,  1 9 8 6 )

A n o t h e r  s e r i o u s  p r o b l e m  w i t h  r e c i d i v i s m  s t u d i e s  i s  t h e  s h o r t  

t i m e  s p a n  w h i c h  o f f e n d e r s  a r e  f o l l o w e u .  I t  i s  w i d e l y  a c c e p t e d  i n  

t h i s  f i e l d  t o d a y  t h a t  c h i l d  m o l e s t i n g  i s  a n  a d d i c t i v e  b e h a v i o r  

t h a t  i s  r e i n f o r c e d  o v e r  l o n g  p e r i o d s  o f  t i m e  a n d  c a n n o t  b e  c u r e d ,  

b u t  o n l y  c o n t r o l l e d  b y  t h e  o f f e n d e r .  A  c h i l d  m o l e s t e r  m a y  a p p e a r  

r e f o r m e d  w h i l e  h e  i s  u n d e r  o b s e r v a t i o n ,  b u t  l a t e r  w i l l  r i v e r t  t o  

t h e  o r i g i n a l  p a t t e r n .  T h i s  i s  s u p p o r t e d  b y  o n e  o f  t h e  l o n g e s t  

f o l l o w  u p  s t u d i e s  ( 2 2 )  y e a r s  t h a t  f o u n d  t h e  l o n g e r  p e r i o d  

d r a m a t i c a l l y  i n c r e a s e d  t h e i r  r a t e s  o f  r e c i d i v i s m  ( S o o t h i l l  a n d  

G i b b o n s ,  1 9 7 3 ) .  ( F i n k e l h o r ,  1 9 8 6 )



I n  s u m m a r y ,  b a s e d  o n  t h e  m o s t  r e c e n t  s t u d i e s  o f  o f f e n d e r  

b e h a v i o r  a n d  d y n a m i c s  a n d  o n  r e t r o s p e c t i v e  s u r v e y s  c o n d u c t e d  w i t h  

a d u l t  w o m e n  a n d  m e n ,  r e c i d i v i s m  r a t e s  a r e  a l m o s t  i m p o s s i b l e  t o  

d e t e r m i n e .  T h e  o n l y  t w o  r e a l i s t i c  a n d  v a l i d  m e t h o d s  t o  m e a s u r e  

r e c i d i v i s m  i s  t h e  o f f e n d e r s  d e c i s i o n  t o  s e l f - r e p o r t  a n  o f f e n s e  

a n d  t h e  v i c t i m s  w i l l i n g n e s s  t o  r e p o r t  t h e  a b u s e .  A s  o f f e n d e r s  

r a r e l y  s e l f - r e p o r t  o n  a  v o l u n t a r y  b a s i s  a n d  v i c t i m s  d o  n o t  r e p o r t  

a  l a r g e  m a j o r i t y  o f  a s s a u l t s ,  l i t t l e  r e l i a n c e  c a n  b e  p l a c e d  o n  

r e c i d i v i s m  r a t e s .  A s  m o s t  c h i l d  s e x u a l  a s s a u l t  o f f e n d e r s  a r e  

n e v e r  c a u g h t ,  l e t  a l o n e  p r o s e c u t e d ,  w e  a r e  l e f t  w i t h  t h e  n a t i o n a l  

s t a t i s t i c s  t h a t  2 5 %  t o  3 8 %  o f  f e m a l e s  a r e  v i c t i m s  o f  s e x u a l  a b u s e  

b y  t h e  t i m e  t h e y  a r e  1 8  y e a r s  o l d .  E i t h e r  1  o u t  o f  e v e r y  3  m a l e s  

( a n d  a  s m a l l  m i n o r i t y  o f  f e m a l e s )  i n  t h i s  c o u n t r y  a r e  s e x u a l  

a s s a u l t  o f f e n d e r s  o r  a  s m a l l  m i n o r i t y  o f  m a l e s  a r e  m o l e s t i n g  

h u n d r e d s  a n d  h u n d r e d s  o f  c h i l d r e n  d u r i n g  t h e i r  l i f e t i m e .

4



E x e r t s  F r o m  T h e  E x p e r t s

: L.  F a y e  K n o p p ,  T h e  R a t i o n a l  a n d . G o a l s  o f  E a r l y  . . .  r v e n t i o n

O f f e n d e r s  b e g i n  d e v i a n t  s e x u a l  i n t e r e s t s  a t  a n  e a r l y  a g e ,  

t h r o u g h  f a n t a s y  a n d  r e i n f o r c e m e n t  b y  o r g a s m .  T h e  d e v i a n t  t h e m e s  

c o n t i n u e  o v e r  a n d  o v e r  a g a i n .  T h i s  i s  t h e  k e y  t o  p e r s i s t e n t  

d e v i a n t  a r o u s a l .  W h e n  t h e  p r o b l e m  b e c o m e s  c h r o n i c  i t  t a k e s  o n  

L i f e  o f  i t s  o w n .  S p e c i a l i s t s  w h o  a r e  v e t e r a n s  o f  t r e a t i n g  s e x  
o f f e n d e r s  n e v e r  m e n t i o n  " c u r e "  o n l y  c o n t r o l  a n d  r e d u c t i o n .  T h e s e  

c o m p u l s i v e  b e h a v i o r s  a r e  c o m p a r e d  t o  a d d i c t i v e ,  h a b i t u a l  

b e h a v i o r s  s u c h  a s  a l c o h o l ,  g a m b l i n g  a n d  e a t i n g .

O f f e n d e r s  l e a r n  t h r o u g h  o b s e r v a t i o n  a n d  d i r e c t  e x p e r i e n c e  

( m o l e s t a t i o n ) ,  c u l t u r a l  i n f l u e n c e s ,  s o c i a l i z a t i o n  p r o c e s s ,  

c h a c t i c ,  e n m e s h e d  o r  r i g i d  f a m i l i e s  a n d  s e x u a l  t r a u m a  a s  a  c h i l d .  

T h e s e  a l l  c o n t r i b u t e  t o  t h e  d y n a m i c s  t h a t  a r e  u s e d  t o  r a t i o n a l i z e  

a b u s i v e  b e h a v i o r s .

2 .  G e n e  A b e l ,  J u d i t h  B e c k e r ,  C h a r a c t e r i s t i c s  o f  M e n  W h o  M o l e s t
Y o u n g  C h i l d r e n ,  1 9 8 3  p r e s e n t a t i o n  t o .  W o r l d  C o n g r e s s  o f

B e h a v i o r  a n d  S e l f - R e p o r t e d  S e x  C r i m e s  o f . N o n i n c a r c e r a t e d
P a r a p h i l i a c s ,  J o u r n a l  o f  i n t e r p e r s o n a l  V i o l e n c e ,  M a r c h  1 9 8 7 .

M o s t  u n i q u e  s t u d y  a n d  d a t a  g a t h e r e d  b e c a u s e  5 6 1  p a r a ­

p h i l i a c s  w e r e  i n t e r v i e w e d  w h o  w e r e  v o l u n t a r y  s u b j e c t s  n o t  u n d e r  

c o u r t  o r d e r  t o  r e c e i v e  e v a l u a t i o n s  o r  t r e a t m e n t  

( n o n i n c a r c e r a t e d ) .

R e s u l t s  s h o w  t h a t  n o n i n c a r c e r a t e d  s e x  o f f e n d e r s  a r e :

W e l l - e d u c a t e d  a n d  s o c i o e c o n o m i c a l l y  d i v e r s e .

R e p o r t  a n  a v e r a g e  n u m b e r  o f  c r i m e s  a n d  y i c t i m s  

t h a t  i s  s u b s t a n t i a l l y  h i g h e r  t h a n  r e p r e s e n t e d  i n  

c u r r e n t  l i t e r a t u r e .

S e x u a l l y  m o l e s t  y o u n g  b o y s  w i t h  a n  i n c i d e n c e  t h a t  

i s  5  t i m e s  g r e a t e r  t h a n  t h e  m o l e s t a t i o n  o f  g i r l s .

* -  4 4 %  o f  i n c e s t  f a t h e r s  a d m i t t e d  : o  o f f e n d i n g

o u t s i d e  t h e  h o m e .

5 0 %  o f  m e n  h a d  m u l t i p l e  d e v i a t i o n s .

2 3 2  m o l e s t e r s  w e r e  r e s p o n s i b l e  f o r  a  t o t a l  o f  

1 7 , 5 8 5  v i c t i m s .  ( K n o p p )

A c c o r d i n g  t o  a  s t u d y  o f  a d o l e s c e n t  m a l e s  t h e y  m a y  b e  

e x p e c t e d  t o  h a v e  c o n t a c t  w i t h  3 8 0  v i c t i m s  d u r i n g  

l i f e t i m e .  ( K n o p p )

O f f e n d e r  d o e s  n o t  o u t g r o w  s e x u a l l y  e x p l o i t i v e  p r e ­

f e r e n c e s .  B e g i n  d e v i a n t  f a n t a s i e s  a s  e a r l y  a s  1 2  y e a r s  

o l d .  ( K n o p p )



N i c h o l a s  G r o t h ,  r e s p o n s i b l e  f o r  f i x a t e d - r e g r e s s e d  t y p o l o g y ,  

a u t h o r  o f  M e n  W h o  R a p e  a n d  n u m e r o u s  p u b l i c a t i o n s  o n  
o f f e n d e r s .

I n  s t u d y  o f  i n c a r c e r a t e d  r a p i s t s  a n d  c h i l d  m o l e s t e r s ,

( 1 9 8 2 ) ,  o f f e n d e r s  a d m i t t e d  c o m m i t t i n g  u p  t o  5  t i m e s  a s  

m a n y  s e x u a l  o f f e n s e s  f o r  w h i c h  t h e y  w e r e  a p p r e h e n d e d .  C h i l d  

m o l e s t e r s  c o m m i t t e d  f i r s t  o f f e n s e  a s  e a r l y  a s  e i g h t  y e a r s ,  

r a p i s t s  a t  n i n e .

A  s i m i l a r  p o p u l a t i o n ,  1 9 8 2  s t u d y  r e f l e c t s  p o t e n t i a l  f o r  

e s c a l a t i o n .  O f  i n c a r c e r a t e d  s e x  o f f e n d e r s  i n t e r v i e w e d ,  3 5 %  

r e p o r t e d  p r o g r e s s i o n  f r o m  c o m p u l s i v e  m a s t u r b a t o r y  a c t i v i t y ,  

r e p e t i t i v e  e x h i b i t i o n  t o  t h e  m o r e  s e r i o u s  c r i m e s  f o r  w h i c h  

t h e y  w e r e  c o n v i c t e d  a s  a n  a d u l t .

G r o t h  r e p o r t s  i n  P s y c h o l o g y  T o d a y ,  T h e  U n s p e a k a b l e  

F a m i l y  S e c r e t ,  1 9 8 4  t h a t  " s e x u a l  a b u s e  i s  a  c h r o n i c  

p r o b l e m  l i k e  a l c o h o l i s m .  O f f e n d e r s  s h o u l d n ' t  t h i n k  o f  t h e m ­

s e l v e s  a s  c u r e d .  I t ' s  s o m e t h i n g  t h e y  h a v e  t o  w o r k  o n  

e v e r y  d a y  o f  t h e i r  l i v e s . "  I n  e v a l u a t i n g  c u r r e n t  d a t a  o n  

o f f e n d e r s ,  i t  a p p e a r s  d a n g e r o u s  t o  i d e n t i f y  i n t r a f a m i l i a l  

o f f e n d e r s  a s  r e g r e s s e d  o f f e n d e r s  a n d  t h e r e f o r e  u n l i k e l y  

t o  o f f e n d  o u t s i d e  t h e  h o m e .  A c c o r d i n q  t o  A b e l  a n d  o t h e r s  

a l m o s t  h a l f  o f  i n c e s t  f a t h e r s  a d m i t  t o  p e d o p h i l i a .  A l s o  o f  

i n t e r e s t i n g  n o t e  i s  D a v i d  F i n k e l h o r s  d a t a  t h a t  r e v e a l s  g i r l s  

w i t h  a  s t e p - f a t h e r  a r e  6  t i m e s  m o r e  l i k e j v  t o  b e  a b u s e d  

t h a n  t h o s e  w i t h o u t .  P e d o p h i l e s  c a n  e n t  a m i l i e s  w i t h  
e a s e .

R o b e r t  F r e e m a n - L o n g o ,  d i r e c t o r  o f  S e x  O f f e n d e r  U n i t ,  O r e g o n  

S t a t e  H o s p i t a l ,  l e c t u r e r ,  r e s e a r c h e r ,  a d m i n i s t r a t o r ,  t h e r a ­

p i s t ,  C h a n g i n g  a  L i f e t i m e  o f  S e x u a l  C r i m e ,  P s y c h o l o g y  T o d a y ,  

1 9 8 6  a n d  L i f e  M a g a z i n e ,  S p e c i a l  R e p o r t , T h e  O f f e n d e r s .  1 9 8 4 .

S e x u a l l y  d e v i a n t  b e h a v i o r  i s  u s u a l l y  d e e p l y  e n g r a i n e d

a n d  m o s t  s e x  o f f e n d e r s  n e e d  e x t e n s i v e  p s y c h o l o g i c a l  h e l p  t o

c h a n g e  d e v i a n t  t h o u g h t  a n d  b e h a v i o r  p a t t e r n s .

N o  r e s p o n s i b l e  p r o f e s s i o n a l  i n  o u r  f i e l d  w o u l d  c l a i m  

t h a t  s e x u a l  d e v i a n c y  c a n  n o w  b e  c u r e d .  W e  c a n  g i v e  s e x  

o f f e n d e r s  s k i l l s  a n d  m e t h o d s  f o r  c o n t r o l l i n g  t h e i r  d e v i a n t  

b e h a v i o r ,  b u t  i t  s e l d o m  c a n  b e  e l i m i n a t e d .

S e x  o f f e n d e r s  m a y  a d a p t  t h e i r  b e h a v i o r  s u p e r f i c i a l l y ,  b u t  

u n l e s s  t h e y  d e v e l o p  n o n c r i m i n a l ,  e v e n  e m p a t h e t i c  t h i n k i n g  

p a t t e r n s  t h e y  a r e  l i k e l y  t o  r e v e r t  t o  t h e i r  d e v i a n t  

p a t t e r n s .

T h e r e  a r e  n o  c u r e s  i n  t h i s  b u s i n e s s .  W e  t e l l  t h e s e  m e n  t h e y  

w i l l  n e e d  t o  w o r k  o n  t h e i r  p r o b l e m  e v e r y d a y  f o r  t h e  r e s t  o f  

t h e i r  l i v e s .

E s t i m a t e s  o f  t h e  r e c i d i v i s m  r a t e  -> o n g  u n t r e a t e d  s e x  
o f f e n d e r s  r a n g e  b e t w e e n  3 5  a n d  8 0 % .  T h e s e  o f f e n d e r s  n o t  o n l y  

c o m m i t  m o r e  s e x  c r i m e s ,  b u t  t h e i r  b e h a v i o r  m a y  h e l p  t o  

c r e a t e  a  f u t u r e  g e n e r a t i o n  o f  s e x  o f f e n d e r s .



A  t o t a l  o f  5 3  o f f e n d e r s  t r e a t e d  a t  O r e g o n  S t a t e  H o s p i t a l  

r e p o r t e d l y  c o m m i t t e d  2 5 , 7 5 7  s e x u a l  c r i m e s .

5 .  D r .  I r w i n  D r e i b l a t t ,  P h . D ,  P a c i f i c  P s y c h o l o g i c a l  S e r v i c e s ,

W A , I s s u e s  i n  t h e  E v a l u a t i o n  o f  S e x  O f f e n d e r s ,  1 9 8 2 .

S e x u a l  A s s a u l t  i s  o f t e n  a  c h r o n i c  b e h a v i o r  p r o b l e m .  E v e n  

w i t h  o n l y  1  v i c t i m .  W e  a r e  u n a b l e  t o  p r e d i c t  w h a t  h i s  

f u t u r e  s e x u a l  b e h a v i o r  w i l l  b e  o r  h o w  i t  w i l l  b e  m a n a g e d .

S t r o n g e s t  p r e d i c t o r  o f  f u t u r e  s e x u a l  o f f e n s e  i s  p a s t  

o f f e n s e s .

S e x u a l  d e v i a n t  b e h a v i o r  m u s t  b e  v i e w e d  a s  a  h i g h l y ,  h a b i t u a l  

s e x u a l  p r e f e r e n c e ,  a  h a b i t  n o t  v e r y  d i s s i m i l a r  t h a n  a l c o h o l  

a b u s e .  O n e  m u s t  v i e w  t h e  o f f e n d e r  a s  v u l n e r a b l e  t o  h i s  

d e v i a n t  s e x u a l  p r e f e r e n c e  i n d e f i n i t e l y .  H e  w i l l  f a l l  p r e y  t o  

r e o f f e n s e  i f  h e  d o e s  n o t  r e s p e c t  h i s  v u l n e r a b i l i t y  a n d  c e a s e  

t o  m a n a g e  h i s  l i f e  i n  w a y s  n e c e s s a r y  t o  p r e v e n t  r e o f f e n s e .  

S u c h  a  v u l n e r a b i l i t y  m o d e l  e m p h a s i s  t h a t  t h e r e  i s  n o  c u r e ,  

b u t  r a t h e r  m a s t e r y  o f  a  s e r i o u s  b e h a v i o r a l  p r o b l e m .

b .  S t e p h e n  W o l f ,  d i r e c t o r ,  N o r t h w e s t  T r e a t m e n t  A s s o c i a t e s ,  

S e a t t l e ;  e d i t o r  o f  S e x u a l  V i o l e n c e  Q u a r t e r l y ,  F a l l  1 9 8 5 ,  

E v a l u a t i o n  a n d  T r e a t m e n t :  C h a r a c t e r i s t i c s  o f  A d u l t  S e x u a l  

O f f e n d e r s .

S e x u a l  o f f e n d e r s  a c t  o u t  t h e i r  d e v i a n c e s  a t  h i g h  r a t e s .  

B e h a v i o r  d o e s  n o t  s h o w  t h e  p a t t e r n  o f  d e c l i n e  i n  f r e q u e n c y  w i t h  

a g e  a s  f o u n d  i n  p r o p e r t y  o f f e n d e r s .  I t  a p p e a r s  t h e y  d o  n o t  

o u t g r o w  t h e i r  s e x u a l l y  e x p l o i t i v e  p r e f e r e n c e s .  R e c i d i v i s m  r a t e s  

a r e  h i g h  a n d  i n c r e a s e  i n  r e l a t i o n  t o  t h e  n u m b e r  o f  p r e v i o u s  s e x  

o f f e n s e s  a n d  w i t h  a t t r a c t i o n  t o  m a l e  ( n o n - i n c e s t  c h i l d  v i c t i m ) .  

S e x u a l  o f f e n d e r s  a r e  m o t i v a t e d  t o  a c t  o u t  t h e i r  d e v i a n c e s  a s  a  

s e x u a l  p r e f e r e n c e .  I n  s i m p l e  t e r m s ,  t h e y  l i k e  w h a t  t h e y  d o .  

T h e y  a r e  n o t  i n  a n y  l a r g e  n u m b e r s  p s y c h o t i c  o r  s c h i z o p h r e n i c .  

O n c e  t h e i r  s e x u a l  p r e f e r e n c e  i s  e s t a b l i s h e d  t h e y  t e n d  t o  c o n t i n u e  

t o  p u r s u e  i t .  T h e y  w i l l  m o s t  o f t e n  a t  t h e  t i m e  o f  d i s c o v e r y  h a v e  
m o r e  t h a n  o n e  v i c t i m  a n d  p r o b a b l y  m o r e  t h a n  o n e  d e v i a n t  s e x u a l  

f o c u s .  I n  i n c e s t  c a s e s  t h e y  m o l e s t  c h i l d r e n  o u t s i d e  t h e  h e m e  
a l m o s t  h a l f  t h e  t i m e .

O f f e n d e r s  t e n d  t o  r e t u r n  t o  d e v i a n c e  s h o r t l y  a f t e r  t h e y  f e e l  

s a f e  f r o m  c r i m i n a l  j u s t i c e  s a n c t i o n s .  I n  t h e i r  h i s t o r i e s .

7 .  D i a n a  R u s s e l l ,  r e s e a r c h e r  a n d  a u t h o r ,  T h e  S e c r e t  T r a u m a , i n

w i d e l y  u t i l i z e d  s t u d y  o f  9 3 0  w o m e n  i n  S a n  F r a n c i s c o  s u r v e y  

f o u n d  t h a t  o n l y  2 %  o f  i n t r a f a m i l i a l  a b u s e  a n d  o n l y  6 %  o f  

e x t r a f a m i l i a l  a b u s e  w a s  r e p o r t e d .  3 8 %  o f  w o m e n  a d m i t t e d  t o

h a v i n g  b e e n  s e x u a l l y  a b u s e d ,  1 5 2  a b u s e d  b y  f a m i l y  m e m b e r .
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R e p r e s e n t a t i v e  N i i l o  K o p o n e n  

C o - C h a i r m e n

H e a l t h /  E d u c a t i o n  & S o c i a l  S e r v i c e s  C o m m i t t e e

P .  O.  B o x  V
J u n e a u /  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  E l l i s  a n d  K o p o n e n :

I  u n d e r s t a n d  t h a t  H o u s e  B i l l  2 3 7  h a s  b e e n  r e f e r r e d  t o  y o u r  

c o m m i t t e e  f o r  c o n s i a e r a t i o n .  A l t h o u g h  I  c e r t a i n l y  u n d e r s t a n d  t h e  

c o n c e r n  o f  i t s  d r a f t e r s  f o r  t h e  s a f e t y  a n d  w e l f a r e  o f  c h i l d  

v i c t i m s ,  t h e  p r o p o s e d  c h a n g e s  c o n t a i n e d  i n  t h e  b i l l  d o  n o t  a p p e a r  

t o  b e  n e c e s s a r y  t o  v i g o r o u s  p r o s e c u t i o n  a n d  e f f e c t i v e  e n f o r c e m e n t  

o f  l a w s  p r e v e n t i n g  a s s a u l t s  o n  c h i l d r e n .  M a n y  o f  t h e  c h a n g e s  i n  

t h e  b i l l  a p p e a r  t o  b e  d e s i g n e d  t o  o v e r r u l e  a  v a r i e t y  o f  a p p e l l a t e  

d e c i s i o n s  u n f a v o r a b l e  t o  t h e  s t a t e  i n  c a s e s  i n v o l v i n g  c h i l d  

v i c t i m s .  S i n c e  s o m e  o f  t h e  d e c i s i o n s  a r e  c o n s t i t u t i o n a l l y  b a s e d ,  

t h e  c o r r e s p o n d i n g  a t t e m p t e d  c h a n g e s  a p p e a r  u n c o n s t i t u t i o n a l .  

F u r t h e r m o r e ,  o t h e r  p r o v i s i o n s  w o u l d  s u b s t a n t i a l l y  i n c r e a s e  t h e  

p r e s u m p t i v e  j a i l  t e r m  f o r  a  f i r s t  i n c e s t  c o n v i c t i o n ,  r e n d e r i n g  

t h a t  t e r m  m u c h  m o r e  s e v e r e  t h a n  t h e  s e n t e n c e  r e q u i r e d  f o r  a  

v i o l e n t  r a p e  o f  a n  a d u l t  w h i c h  r e s u l t s  i n  s e r i o u s  p h y s i c a l  

i n j u r y .

F o l l o w i n g  i s  m y  a n a l y s i s  o f  t h e  b i l l .

S e c t i o n  1  p r o p o s e s  t w o  c h a n g e s  t o  t h e  s e c o n d  d e g r e e  m u r d e r  

s t a t u t e  ( A S  1 1 . 4 1 . 1 1 0 ( a ) ) :

1 .  N e i t z e l  c h a n g e .  T h e  b i l l  w o u l d  c h a n g e  A S  

1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  t o  d e f i n e  s e c o n d  d e g r e e  m u r d e r  a s  " k n o w i n g l y  

e n g a u f i n a l  i n  c o n d u c t  [ i n s t e a d  o f :  i n t e n t i o n a l l y  p e r f o r m i n g  a n  

a c t ]  t h a t  r e s u l t s  i n  t h e  d e a t h  o f  a n o t h e r  p e r s o n  u n d e r  

c i r c u m s t a n c e s  m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  

h u m a n  l i f e . "  T h i s  c h a n g e  s i m p l y  b r i n g s  t h e  l a n g u a g e  o f  t h e  

s t a t u t e  i n  a c c o r d a n c e  w i t h  t h e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  

a d o p t e d  b y  t h e  C o u r t  o f  A p p e a l s  i n  N e i t z e l  v .  S t a t e ,  6 5 5  P . 2 d  3 2 5  

( A l a s k a  A p p .  1 9 8 2 ) .  T h e  c h a n g e  d o e s  n o t  p r e s e n t  a  p r o b l e m  a n d

A .  S E C O N D  D E G R E E  M U R D E R



c o u l d  r e d u c e  c o n f u s i o n  w i t h o u t  s u b s t a n t i v e l y  c h a n g i n g  t h e  l a w .  

S e c t i o n  3  p r o p o s e s  a  p a r a l l e l  c h a n g e  i n  t h e  f i r s t  d e g r e e  a s s a u l t  

s t a t u t e ,  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 3 ) ,  a n d  i s  a l s o  n o t  a  s u b s t a n t i v e  c h a n g e  

i n  t h e  l a w  a s  i t  i s  p r e s e n t l y  a p p l i e d .

2 .  E x t r e m e  i n d i f f e r e n c e  t o  t h e  w e l f a r e  o f  a  c h i l d  u n d e r  1 6 .  

P r o p o s e d  A S  1 1 . 4 1 . 1 1 0 ( a ) ( 4 )  c r e a t e s  a  n e w  s u b s e c t i o n  o f  s e c o n d  

d e g r e e  m u r d e r ,  d e f i n e d  a s  " u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a n  

e x t r e m e  i n d i f f e r e n c e  t o  t h e  w e l f a r e  o f  a  c h i l d  u n d e r  1 6 ,  t h e  

p e r s o n  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  o f  a b u s e  o f  t h a t  c h i l d  

t h a t  r e s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d . "  A b u s e  i s  d e f i n e d  i n  

s e c t i o n  2  t o  i n c l u d e  b o d i l y  i m p a c t ,  r e s t r a i n t ,  a n d  c o n f i n e m e n t .  

" P a t t e r n  o r  p r a c t i c e "  i s  d e f i n e d  i n  s e c t i o n  8  ( p r o p o s e d  A S  

1 1 . 4 1 . 6 1 0 ( 2 ) )  t o  m e a n  " t h r e e  o r  m o r e  i n c i d e n t s  o f  t h e  p r o h i b i t e d  

c o n d u c t . "

I t  i s  n o t  c l e a r  t o  m e  w h a t  t h e  p u r p o s e  o f  t h i s  s e c t i o n  i s .  I t  

a p p e a r s  t o  b e  u n n e c e s s a r y  s i n c e  i f  a  p e r s o n ' s  c o n d u c t ,  e v e n  o n c e ,  

d i s p l a y s  m a n i f e s t  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  a  c h i l d ' s  l i f e ,  

a n d  t h e  c h i l d  d i e s ,  t h a t  i s  u n a m b i g u o u s l y  i n c l u d e d  i n  A S  

1 1 . 4 1 . 1 1 0 ( a ) ( 2 ) .  R e q u i r i n g  a  " p a t t e r n  o r  p r a c t i c e  o f  a b u s e "  

m i g h t  b e  i n t e r p r e t e d  t o  e x c l u d e  m u r d e r  p r o s e c u t i o n s  u n d e r  A S  

1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  w h e n  t h e  p e r s o n  h a s  o n l y  a b u s e d  t h e  c h i l d  o n c e  o r  

t w i c e .

I f  t h e  p o i n t  o f  t h e  n e w  s e c t i o n  i s  t o  i n s u r e  t h a t  e v i d e n c e  o f  a n y  

p a t t e r n  o r  p r a c t i c e  o f  a b u s e  w i l l  a l w a y s  b e  a d m i s s i b l e ,  t h p  

s t a t u t e  i s  s t i l l  u n n e c e s s a r y .  E x i s t i n g  c a s e  l a w  e s t a b l i s h e s  t h a t  

a  h i s t o r y  o f  a b u s e  w i l l  o r d i n a r i l y  b e  a d m i s s i b l e .  E . g . ,  G a r n e r  

v .  S t a t e ,  7 1 1  P . 2 d  1 1 9 1  ( A l a s k a  A p p .  1 9 8 3 ) ;  s e e  a l s o  A b r u s k a  v .  

S t a t e .  7 0 5  P . 2 d  1 2 6 1 ,  1 2 6 4  & n . l  ( A l a s k a  A p p .  1 9 8 5 ) .

B. FIRST DEGREE ASSAULT

S e c t i o n  3  c r e a t e s  a  n e w  c a t e g o r y  o f  f i r s t  d e g r e e  a s s a u l t  f o r  a n y  

p e r s o n  w h o  e n g a g e s  i n  a  p a t t e r n  o f  a b u s e  w h i c h  r e s u l t s  i n  s e r i o u s  

p h y s i c a l  i n j u r y  t o  a  c h i l d  u n d e r  1 6 .

T h e  p r o p o s e d  n e w  a s s a u l t  p r o v i s i o n  i s  u n n e c e s s a r y .  G i v e n  t h e  

b r o a d  d e f i n i t i o n  o f  " d a n g e r o u s  i n s t r u m e n t "  a d o p t e d  i n  W e t t a n e n  v .  

S t a t e ,  6 5 6  P . 2 d  1 2 1 3  ( A l a s k a  A p p .  1 9 8 3 ) ,  m a n y  a s s a u l t s  o n  a  c h i l d  

w o u l d  f i t  u n d e r  e x i s t i n g  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 1 )  ( r e c k l e s s l y  c a u s e s  

s e r i o u s  i n j u r y  w i t h  a  d a n g e r o u s  i n s t r u m e n t ) .  M a n y  o t h e r  

a s s a u l t s ,  p a r t i c u l a r l y  t h o s e  a s  p a r t  o f  a  p a t t e r n  o f  a b u s e ,  w o u l d  

f i t  u n d e r  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  ( t h e  N e i t z e l - t y p e  a s s a u l t  s t a t u t e ) .  

F u r t h e r ,  a  p r o s e c u t i o n  u n d e r  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  w o u l d  b e  m o r e  

l i k e l y  t h a n  a  c h a r g e  u n d e r  t h e  n e w  o f f e n s e  t o  o p e n  t h e  d o o r  t o  

e v i d e n c e  o f  a s s a u l t s  o n  o t h e r  v i c t i m s ;  e v i d e n c e  o f  s u c h  o t h e r  

a s s a u l t s  w o u l d  n o t  b e  r e l e v a n t  u n d e r  p r o p o s e d  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 4 )  

a n d  t h e  c u r r e n t  r u l e s  o f  e v i d e n c e ,  b u t  s u c h  e v i d e n c e  c o u l d  o f t e n  

b e  r e l e v a n t  t o  e s t a b l i s h  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f



l i f e  b y  s h o w i n g  t h a t  t h e  d e f e n d a n t  k n e w  t h e  l i k e l y  c o n s e q u e n c e s  

o f  h i s  a c t i o n s .

F u r t h e r ,  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 4 )  c o u l d  b e  r e a d  d a n g e r o u s l y  b r o a d l y .  A  

p a r e n t  w h o  t h r e e  t i m e s  " c o n f i n e d "  h i s  c h i l d  t o  h i s  r o o m  f o r  

r e a s o n a b l e  d i s c i p l i n e  c o u l d  b e  l i a b l e  u n d e r  t h i s  c l a s s  A  f e l o n y  

i f ,  o n e  t i m e ,  t h e  c h i l d  h u r t  h i m s e l f  s e r i o u s l y  w h i l e  i n  h i s  r o o m .

C. REPEATED SEXUAL ABUSE OF A MINOR

S e c t i o n s  5 - 8  c r e a t e  a  n e w  s e t  o f  o f f e n s e s  t i t l e d  R e p e a t e d  S e x u a l  

A b u s e  o f  a  M i n o r  ( R S A M )  i n  t h e  F i r s t ,  S e c o n d ,  a n d  T h i r d  D e g r e e .  

" R e p e a t e d "  i s  g i v e n  m e a n i n g  i n  s e c t i o n  8  a s  " p a t t e r n  o r  

p r a c t i c e , "  d e f i n e d  a s  t h r e e  o r  m o r e  i n c i d e n t s .  S e c t i o n  1 3  

p r o v i d e s  p e n a l t i e s  f o r  R S A M  i n  t h e  F i r s t  D e g r e e ,  a n  u n c l a s s i f i e d  

f e l o n y ,  s e t t i n g  a  p r e s u m p t i v e  t e r m  f o r  f i r s t  o f f e n d e r s  o f  1 3  

y e a r s  ( a n d  2 5  a n d  3 5  y e a r s ,  r e s p e c t i v e l y ,  f o r  s e c o n d  a n d  t h i r d  

o f f e n d e r s ) ,  w i t h  a  m a x i m u m  o f  5 0  y e a r s .  R S A M  i n  t h e  S e c o n d  

D e g r e e  i s  a n  A  f e l o n y ,  w i t h  a  p r e s u m p t i v e  f i v e - y e a r  t e r m  f o r  a  

f i r s t  o f f e n d e r .

E f f e c t i v e l y ,  t h e  p r o p o s e d  o f f e n s e  o f  R S A M  i n  t h e  f i r s t  d e g r e e  

d e c l a r e s  t h a t  a l l  f a m i l y  s e x u a l  a b u s e  c a s e s  w i l l  b e  t r e a t e d  f a r  

m o r e  h a r s h l y  t h a n  v i o l e n t  r a p e  o f  a  s t r a n g e r .  A s  t h e  C o u r t  o f  

A p p e a l s  h a s  n o t e d ,  v i r t u a l l y  a l l  f a m i l y  s e x u a l  a b u s e  c a s e s  

i n v o l v e  r e p e a t e d  a b u s e .  S t a t e  v .  A n d r e w s ,  7 0 7  P . 2 d  9 0 0 ,  9 0 8 - 0 9  

( A l a s k a  A p p .  1 9 8 5 ) ,  a f f 1 d ,  7 2 3  P . 2 d  8 5  ( A l a s k a  1 9 8 6 ) ;  s e e  B e n b o e  

v .  S t a t e ,  6 9 8  P . 2 d  1 2 3 0 ,  1 2 3 2  ( A l a s k a  A p p .  1 9 8 5 )  ( s i n g l e  i n c i d e n t  

o f  a b u s e  m a y  m a k e  c r i m e  a m o n g  l e a s t  s e r i o u s  i n  i t s  c l a s s ) .  T o  

p e n a l i z e  t h e  f a m i l y  o f f e n d e r  m o r e  h a r s h l y  t h a n  t h e  b i k e - p a t h  

r a p i s t  i s  a n  i l l o g i c a l  a n d  u n f a i r  r e s u l t .  T h e  t y p i c a l  d e f e n d a n t  

c h a r g e d  u n d e r  R S A M  w i l l  b e  a  m i d d l e - a g e d  m a n  w h o  h a s  a b u s e d  h i s  

s t e p - d a u g h t e r  o n  a  n u m b e r  o f  o c c a s i o n s .  H e  w i l l  h a v e  n o  c r i m i n a l  

r e c o r d  o f  a n y  s o r t  a n d  w i l l  b e  a n  u p s t a n d i n g  m e m b e r  o f  t h e  

c o m m u n i t y  i n  a l l  o t h e r  r e s p e c t s  t h a n  h i s  s e x u a l  o f f e n s e .  Y e t ,  h e  

w i l l  f a c e  a  p r e s u m p t i v e  t e r m  o f  1 3  y e a r s .  I f  h e  h a d  a  p r i o r  

f e l o n y  c o n v i c t i o n  a s  a  y o u n g  a d u l t ,  p e r h a p s  f o r  a  p r o p e r t y  c r i m e  

s u c h  a s  t h e f t ,  h e  w o u l d  f a c e  a  p r e s u m p t i v e  t e r m  o f  2 5  y e a r s .

B y  c o n t r a s t ,  t h e  b i x e - p a t h  r a p i s t ,  w h o  i s  c o n v i c t e d  o f  o n e  s e x u a l  

a s s a u l t  a n d  h a s  a  m i s d e m e a n o r  r e c o r d ,  a  s e r i o u s  a l c o h o l  p r o b l e m ,  

o r  a  s o c i o p a t h i c  p e r s o n a l i t y  w h i c h  m a k e s  h i m  p r e d i c t a b l y  

c i a n g e r o u s ,  f a c e s  a  p r e s u m p t i v e  t e r m  o f  o n l y  8  y e a r s  f o r  h i s  f i r s t  

o f f e n s e  a n d  1 5  y e a r s  f o r  h i s  s e c o n d  v i o l e n t  r a p e .

R S A M  i n  t h e  s e c o n d  d e g r e e  p a r a l l e l s  t h e  f i r s t  d e g r e e  o f f e n s e  a n d  

c o v e r s  a n y  p a t t e r n  o f  s e x u a l  c o n t a c t  w i t h  a  c h i l d  u n d e r  1 6  o r  o f  

s e x u a l  p e n e t r a t i o n  w i t h  a  c h i l d  a g e d  1 3 - 1 5  w h o  i s  a t  l e a s t  3  

y e a r s  y o u n g e r  t h a n  t h e  d e f e n d a n t .  T h i s  i s  m a d e  a  c l a s s  A  f e l o n y ,  

i n  c o n t r a s t  t o  t h e  p r e s e n t  s t a t u t e ,  w h i c h  t r e a t s  b a s i c a l l y  t h e  

s a m e  c o n d u c t  a s  a  c l a s s  B  f e l o n y .  S e e  A S  1 1 . 4 1 . 4 3 6 .  T h u  f a t h e r



w h o  f o n d l e s  h i s  1 2 - y e a r - o l d  o n  a  f e w  o c c a s i o n s  w o u l d  n o w  f a c e  a  

p r e s u m p t i v e  t e r m  o f  8  y e a r s  i n  p r i s o n ;  t h e  b i k e - p a t h  a s s a i l a n t  

w h o  g r a b s  a n d  f o n d l e s  a  c h i l d  o n c e  w o u l d  f a c e  n o  p r e s u m p t i v e  

t e r m .

I n c r e a s i n g  t h e  p r e s u m p t i v e  t e r m s  f o r  s e x u a l  o f f e n s e s  w i l l  

u n d o u b t e d l y  i n c r e a s e  t h e  n u m b e r  o f  c a s e s  g o i n g  t o  t r i a l .  W h i l e  

t h e  p r e s e n t  8 - y e a r  p r e s u m p t i v e  t e r m  f o r  f i r s t  d e g r e e  s e x u a l  a b u s e  

o f  a  m i n o r  i s  c e r t a i n l y  l o n g ,  m o r e  d e f e n d a n t s  w i l l  p l e a d  g u i l t y  

t o  a n  8 - y e a r  t e r m  t h a n  a  1 3 - y e a r  t e r m .  S i m i l a r l y ,  a l t h o u g h  t h e  

p r e s e n t  s a n c t i o n s  f o r  s e x u a l  c o n t a c t  w i t h  a  m i n o r  a r e  s t i f f  ( 0 - 1 0  

y e a r s ) ,  t h e r e  i s  n o  p r e s u m p t i v e  t e r m  a p p l i c a b l e  t o  f i r s t  

o f f e n d e r s .  C l e a r l y  m o r e  p e o p l e  w i l l  p l e a d  g u i l t y  t o  c l a s s  B  

c h a r g e s  t h a n  t o  t h e  n e w  c l a s s  A  c h a r g e .  A n y  i n c r e a s e  i n  t h e  

n u m b e r  o f  t r i a l s  w i l l  m e a n  i n c r e a s e d  c o s t s  f o r  t h e  p r o s e c u t o r s ,  

c o u r t  s y s t e m ,  a n d  P u b l i c  D e f e n d e r  A g e n c y .  E v e r y  t i m e  t h e  n u m b e r  

o f  t r i a l s  i n c r e a s e s ,  a p p e a l s  i n c r e a s e ,  t o o ,  w i t h  c o r r e s p o n d i n g  

e x t r a  b u r d e n s  o n  t h e  a p p e l l a t e  c o u r t s ,  O f f i c e  o f  S p e c i a l  

P r o s e c u t i o n s  & A p p e a l s  a n d  t h e  P u b l i c  D e f e n d e r  a p p e l l a t e  c a s e  

l o a d .

T h e  p r o p o s e a  n e w  s t a t u t e s  a r e  n o t  n e c e s s a r y .  I f  t h e  s t a t e  c a n  

p r o v e  t h r e e  i n c i d e n t s  o f  s e x u a l  a b u s e ,  t h e  s t a t e  i s  p r e s e n t l y  

f r e e  t o  f i l e  t h r e e  c h a r g e s  o f  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  

f i r s t  d e g r e e .  A l t h o u g h  t h e  c o n v i c t e d  d e f e n d a n t  w o u l d  f a c e  a  

p r e s u m p t i v e  t e r m  o f  8  y e a r s ,  r a t h e r  t h a n  1 3 ,  A n d r e w s  v .  S t a t e  

e s t a b l i s h e s  t h a t  c o n s e c u t i v e  t e r m s  c a n  b e  i m p o s e d ,  a n d  t h e  

p o s s i b l e  m a x i m u m  t e r m  w o u l d  b e  9 0  y e a r s .  T h u s ,  t h e  d e f e n d a n t  

w h o s e  p a t t e r n  o f  a b u s e  d e s e r v e s  m o r e  s e r i o u s  p u n i s h m e n t  t h a n  8  

y e a r s  c a n  b e  s e n t e n c e d  m o r e  s e v e r e l y  b y  i m p o s i t i o n  o f  c o n s e c u t i v e  

t e r m s .

T h e  p r o b l e m s  w i t h  t h e  p r o p o s e d  R S A M  c r i m e s  a r e  c o m p o u n d e d  w h e n  

c o n s i d e r e d  i n  t h e  l i g h t  o f  o t h e r  p r o v i s i o n s  i n  t h e  b i l l .  A l l  o f  

t h e  r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  c r i m e s  d e s c r i b e d  a b o v e  

i n c l u d e  a s  a n  e l e m e n t  t h a t  t h e  d e f e n d a n t  " h a v [ e j  a u t h o r i t y  o v e r  a  

c h i l d  u n d e r  t h e  a g e  o f  ] 6 . "  " H a v i n g  a u t h o r i t y  o v e r  a  c h i l d "  i s  

d e f i n e d  i n  s e c t i o n  8 ,  p r o p o s e d  A S  1 1 . 4 1 . 6 1 0 ( 1 ) ,  t o  m e a n :

( a )  t h e  c h i l d  i s  e n t r u s t e d  t o  t h e  

d e f e n d a n t ' s  c a r e  b y  a u t h o r i t y  o f  

l a w  [ e . g . ,  f o s t e r  p a r e n t s ] ;

( b )  t h e  c h i l d  i s  t h e  d e f e n d a n t ' s  

s o n  o r  d a u g h t e r ,  i n c l u d i n g  a d o p t e d  

c h i l d r e n  a n d  s t e p - c h i l d r e n ;

( c )  t h e  c h i l d  r e s i d e s  a s  a  m e m b e r  

o f  a  s o c i a l  u n i t  i n  t h e  s a m e  

h o u s e h o l d  a s  t h e  c h i l d ;  o r



( a )  t h e  c h i l d  h a s  b e e n  t e m p o r a r i l y  

e n t r u s t e d  t o  t h e  d e f e n d a n t ' s  c a r e  

[ e . g . ,  b a b y s i t t e r ,  o l d e r  s i b l i n g ,  

d a y  c a r e  w o r k e r ] .

T h e s e  d e f i n i t i o n s ,  p a r t i c u l a r l y  ( c )  a n d  ( d ) ,  a r e  s o  b r o a d  t h a t  

v i r t u a l l y  e v e r y  s e x u a l  a b u s e  o f  a  m i n o r  c a s e  w o u l d  i n v o l v e  a  

p e r s o n  h a v i n g  a u t h o r i t y  o v e r  a  c h i l d .  T h e  d e f i n i t i o n  o f  " h a v i n g  

a u t h o r i t y  o v e r  a  c h i l d "  i s  s o  f a r  r e a c h i n g  t h a t  a  1 6 - y e a r - o l d  b o y  

w h o ,  o n  s e v e r a l  o c c a s i o n s  h a s  c o n s e n s u a l  s e x u a l  f o r e p l a y  

i n v o l v i n g  d i g i t a l  p e n e t r a t i o n  w i t h  h i s  n e w  s t e p - s i s t e r  j u s t  p r i o r  

t o  h e r  1 3 t h  b i r t h d a y ,  w o u l d  b e  e x p o s e d  t o  t h e  1 3 - y e a r  p r e s u m p t i v e  

t e r m  s h o u l d  h e  b e  w a i v e d  i n t o  a d u l t  c o u r t .  A n  1 8 - y e a r - o l d  

i n v o l v e d  w i t h  a  1 5 - y e a r - o l d  s t e p - s i s t e r  u n d e r  s i m i l a r  

c i r c u m s t a n c e s  c o u l d  b e  p r o s e c u t e d  f o r  R S A M  i n  t h e  s e c o n d  d e g r e e  

w i t h  a  p r e s u m p t i v e  8 - y e a r  t e r m  o n  t h e  f i r s t  o f f e n s e .

D. PRIOR INCONSISTENT STATEMENTS AS SOLE EVIDENCE AT TRIAL

S e c t i o n  1 1 ,  p r o p o s e d  A S  1 2 . 8 4 5 . 0 2 5 ,  i s  a n  a t t e m p t  t o  o v e r r u l e  

B r o w e r  v .  S t a t e ,  7 2 8  P . 2 d  6 4 5  ( A l a s k a  A p p .  1 9 8 6 ) .  T h i s  p r o p o s a l  

s t a t e s  t h a t  i n  a  p r o s e c u t i o n  f o r  a n y  o f f e n s e ,  e v i d e n c e  o f  a  p r i o r  

i n c o n s i s t e n t  s t a t e m e n t  i s  s u f f i c i e n t  t o  s u p p o r t  a  c o n v i c t i o n  

d e s p i t e  a  c o m p l e t e  d e a r t h  o f  c o r r o b o r a t i n g  e v i d e n c e .

T h e  q u e s t i o n  w h e t h e r  a n  u n c o r r o b o r a t e d  p r i o r  i n c o n s i s t e n t  

s t a t e m e n t  i s  s u f f i c i e n t  t o  s u p p o r t  a  c o n v i c t i o n  i s  a  u n i q u e l y  

j u d i c i a l  d e t e r m i n a t i o n ,  n o t  o n e  s u s c e p t i b l e  t o  l e g i s l a t i v e  f i a t .  

T h e  f e d e r a l  c o n s t i t u t i o n  p r o h i b i t s  c o n v i c t i o n  e x c e p t  u p o n  p r o o f  

b e y o n d  a  ' • e a s o n a b l e  d o u b t .  I n  r e  W i n s h i p ,  3 9 7  U . S .  3 5 8 .  A  

c o u r t ' s  h o l d i n g  o n  a  q u e s t i o n  o f  t h e  s u f f i c i e n c y  o f  c e r t a i n  

e v i d e n c e  i s  a n  i n t e r p r e t a t i o n  o f  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  

o f  p r o o f  b e y o n d  a  r e a s o n a b l e  d o u b t .  T h u s ,  t h e  C o u r t  o f  A p p e a l s '  

d e c i s i o n  i n  B r o w e r  t o o k  n o  r a d i c a l  o r  n o v e l  p o s i t i o n ;  t h e  B r o w e r  

h o l d i n g  i s  c o n s i s t e n t  w i t h  a l l  o t h e r  c o u r t s  w h i c h  h a v e  c o n s i d e r e d  

t h i s  q u e s t i o n .  T h e  c o n s t i t u t i o n a l  m i n i m a l  s t a n d a r d  f o r  t h e  p r o o f  

r e q u i r e d  f o r  a  c o n v i c t i o n  c a n n o t  b e  r e d u c e d  b y  l e g i s l a t i v e  

a c t i o n .  S e c t i o n  1 1  i s ,  t h e r e f o r e ,  u n c o n s t i t u t i o n a l .

E. NONU NAN IMOU S JURY VERDICTS

S e c t i o n  8 ,  p r o p o s e d  A S  1 1 . 4 1 . 6 0 0 ,  p r o v i d e s  t h a t  i n  t h e  s t a t u t e s  

r e q u i r i n g  a  " p a t t e r n  o r  p r a c t i c e , "  e a c h  j u r o r  m u s t  b e  c o n v i n c e d  

b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  a t  l e a s t  t h r e e  i n c i d e n t s  o f  t h e  

p r o h i b i t e d  c o n d u c t  o c c u r r e d ,  b u t  t h e  j u r y  n e e d  n o t  b e  u n a n i m o u s  

a s  t o  a n y  p a r t i c u l a r  i n c i d e n t .  T h i s  p r o v i s i o n  i s  a n  a t t e m p t  t o  

o v e r r u l e  C o v i n g t o n  v .  S t a t e ,  7 0 3  P . 2 d  4 3 6 ,  o o i n .  o n  r e h . .  7 1 1  

P . 2 d  1 1 8 3  ( A l a s k a  A p p .  1 9 8 5 ) .

C o v i n g t o n  r e q u i r e s  t h a t ,  w h e r e  a  d e f e n d a n t  i s  c h a r g e d  w i t h  o n e  

c o u n t  o f  c r i m i n a l  c o n d u c t ,  i n  o r d e r  t o  c o n v i c t  t h e  d e f e n d a n t ,



j u r o r s  m u s t  u n a n i m o u s l y  a g r e e  t h a t  t h e  s a m e  c r i m i n a l  a c t  h a s  b e e n  

p r o v e d  b e y o n d  a  r e a s o n a b l e  d o u b t .  T h e  C o v i n g t  o n  h o l d i n g  i s  b a s e d  

u p o n  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  a  u n a n i m o u s  v e r d i c t .  

J o h n s o n  v .  L o u i s i a n a .  4 0 6  U . S .  3 5 6 ,  3 6 2  ( 1 9 7 2 ' .  N o  s t a t e  h a s  

r e a c h e d  a  c o n t r a r y  r e s u l t .  T h e  l e g i s l a t u r e  c a n n o t  o v e r r u l e  

C o v i n g t o n .  P r o p o s e d  A S  1 1 . 4 1 . 6 0 0 ( 2 )  i s  u n c o n s t i t u t i o n a l .

F .  C H A N G E S  T O  E V I D E N C E  R U L E  4 0 4

S e c t i o n  1 4  p r o p o s e s  a  n e w  s u b s e c t i o n  t o  E v i d e n c e  R u l e  4 0 4 .  T h e  

p r o p o s e d  n e w  s e c t i o n  s t a t e s  t h a t ,  n o t w i t h s t a n d i n g  A . R . E .  4 0 4 ( b ) ,  

i n  a  p r o s e c u t i o n  f o r  p h y s i c a l  o r  s e x u a l  a s s a u l c  o n  a  c h i l d ,  

e v i d e n c e  o f  p r i o r  a c t s  b y  t h e  d e f e n d a n t  i n v o l v i n g  t h e  s a m e  o r  

a n o t h e r  v i c t i m  i s  a d m i s s i b l e  t o  s h o w  t h e  d e f e n d a n t ' s  d i s p o s i t i o n  

t o  c o m m i t  t h e  o f f e n s e .

T h i s  i s  a r g u a b l y  n o t  c o n s t i t u t i o n a l .  I n  a  v e r y  l o n g  l i n e  o f  

c a s e s ,  t h e  A l a s k a . a p p e l l a t e  c o u r t s  h a v e  h e l d  t h a t  e v i d e n c e  o f  

p r i o r  b a d  a c t s  b y  a  d e f e n d a n t  a r e  n o t  a d m i s s i b l e  t o  p r o v e  t h e  

d e f e n d a n t ' s  p r o p e n s i t y  t o  c o m m i t  c r i m e s .  E . g . ,  E u b a n k s  v .  S t a t e ,  

5 1 6  P . 2 d  7 2 6  ( A l a s k a  1 9 7 3 ) ;  O k s o k t a r u k  v .  S t a t e ,  6 1 1  P . 2 d  5 2 1  

( A l a s k a  1 9 8 0 ) ;  L e r c h e n s t e i n  v .  S t a t e ,  6 9 7  P . 2 d  3 1 2  ( A l a s k a  A p p .  

1 9 8 5 ) ,  a f f ' d ,  7 2 6  P . 2 d  5 4 6  ( A l a s k a  1 9 8 6 ) .  T h e  r a t i o n a l e  f o r  

t h e s e  c a s e s  i s  r o o t e d  i n  t h e  c o n s t i t u t i o n a l  g u a r a n t e e  o f  d u e  

p r o c e s s  a n d  t h e  r e q u i r e m e n t  o f  p r o o f  b e y o n d  a  r e a s o n a b l e  d o u b t .  

U . S .  C o n s t . ,  a m e n d .  V I ;  A l a s k a  C o n s t . ,  a r t .  I ,  §  7 .  W h e n  

e v i a e n c e  o f  a  d e f e n d a n t ' s  c h a r a c t e r ,  a s  s h o w n  t h r o u g h  p r i o r  b a d  

a c t s ,  i s  a d m i t t e d  t o  s h o w  h i s  p r o p e n s i t y  t o  c o m m i t  a  c r i m e ,  t h e r e  

i s  a  g r a v e  l i k e l i h o o d  t h a t  t h e  j u r y  w i l l  c o n v i c t  t h e  d e f e n d a n t  

b e c a u s e  h e  a p p e a r s  t o  b e  a  b a d  p e r s o n ,  n o t  b e c a u s e  t h e  e v i d e n c e  

p r o v e s  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  h e  c o m m i t t e d  t h e  c r i m e  w i t h  

w h i c h  h e  w a s  c h a r g e d .  M i c h a e l s o n  v .  U n i t e d  S t a t e s ,  3 3 5  U . S .  4 6 9  

( 1 9 4 8 )  .

P r i o r  b a d  a c t s ,  r e l e v a n t  t o  s h o w  o n l y  d i s p o s i t i o n ,  a r e  a l s o  

e x c l u d e d  b e c a u s e  a d m i t t i n g  s u c h  e v i d e n c e  p r o l o n g s  t r i a l s ,  c a u s i n g  

a d d e d  e x p e n s e  t o  a l l  p a r t i e s  a n d  t h e  c o u r t  s y s t e m .  R a t h e r  t h a n  

h a v e  a  f i v e - d a y  t r i a l  f o c u s e d  o n  t h e  c r i m i n a l  a c t  a l l e g e d  i n  t h e  

i n d i c t m e n t ,  i f  p r i o r  b a d  a c t s  w e r e  i n v a r i a b l y  a d m i s s i b l e ,  t r i a l s  

c o u l d  t a k e  t w o  t o  t h r e e  t i m e s  a s  l o n g ,  a s  w i t n e s s e s  a r e  c a l l e d  b y  

b o t h  s i a e s  t o  e s t a b l i s h  a n a  r e f u t e  i n c i d e n t s  e n t i r e l y  c o l l a t e r a l  

t o  t h e  r e a l  i s s u e s  a t  t r i a l .  L o n g e r  t r i a l s  a l s o  m e a n  l o n g e r  

t r a n s c r i p t s ;  i n c r e a s i n g  t h e  c o s t  o f  a p p e a l s  m e a n s  m o r e  d e f e n d a n t s  

w o u l a  n e e d  p u b l i c  d e f e n d e r s .

T h e  e x i s t i n g  R u l e s  o f  E v i d e n c e ,  a s  i n t e r p r e t e d  b y  t h e  A l a s k a  

c o u r t s ,  b r o a d l y  o p e n  t h e  d o o r s  t o  e v i d e n c e  o f  p r i o r  b a d  a c t s  w h e n  

s u c h  e v i d e n c e  i s  p r o b a t i v e  o f  s o m e t h i n g  o t h e r  t h a n  c r i m i n a l  

d i s p o s i t i o n .  E . g . ,  C o l e m a n  v .  S t a t e .  6 2 1  P . 2 d  8 6 9  ( A l a s k a  1 9 8 0 )  > 

A d k i n s o n  v .  S t a t e ,  6 1 1  P . 2 d  5 2 8  ( A l a s k a  1 9 8 0 ) ;  O s w a l d  v .  S t a t e ,  

7 1 5  P . 2 d  2 7 6  ( A l a s k a  A p p .  1 9 7 6 ) .  F u r t h e r ,  t h e  A l a s k a  c o u r t s



a l r e a d y  r e c o g n i z e  a n d  h a v e  r e c e n t l y  e x p a n d e d  a n  e x c e p t i o n  t o  

E v i d e n c e  R u l e  4 0 4 ( b )  f o r  c a s e s  w h e r e  t h e  d e f e n d a n t  i s  c h a r g e d  

w i t h  s e x u a l  m i s c o n d u c t  a n d  t h e  s t a t e  w i s h e s  t o  o f f e r  e v i d e n c e  o f  

p r i o r  m i s c o n d u c t  w i t h  t h e  s a m e  v i c t i m  o r  a n o t h e r  v i c t i m  h a v i n g  

h i g h l y  r e l e v a n t  c o m m o n  c h a r a c t e r i s t i c s  ( e . g . ,  a n o t h e r  c h i l d  i n  

t h e  s a m e  f a m i l y ) ,  p a r t i c u l a r l y  w h e r e  t h e  e v i d e n c e  o f  m i s c o n d u c t  

w i t h  t h e  o t h e r  [ s j  a p p r o a c h e s  b e i n g  e v i d e n c e  o f  a  h a b i t .  B u r k e  v .  

S t a t e ,  6 2 4  P . 2 d  1 2 4 0  ( A l a s k a  1 9 8 0 ) ;  S o o e r  v .  S t a t e ,  O p .  N o .  6 7 5  

( A l a s k a  A p p . ,  J a n .  2 3 ,  1 9 8 7 ) ,  p e t ,  h e a r i n g  d e n i e d  ( A p r i l  3 ,

1 9 8 7 ) .  T h u s ,  t h e  s t a t e  i s  c u r r e n t l y  a b l e  t o  i n t r o d u c e  e v i d e n c e  

o f  p r i o r  b a d  a c t s  i n  c h i l d  s e x u a l  a s s a u l t  c a s e s  w h e n  i t  i s  

p r o b a t i v e .

P l e a s e  l e t  m e  k n o w  i f  I  c a n  p r o v i d e  y o u  w i t h  a n y  f u r t h e r  

i n f o r m a t i o n  o n  t h i s  o r  a n y  o t h e r  p r o p o s e d  l e g i s l a t i o n .  I  

a p p r e c i a t e  t h i s  o p p o r t u n i t y  f o r  i n p u t .

V e r y  t r u l y  y o u r s ,

& lu a .
D a n a  F a b e  

P u b l i c  D e f e n d e r

D F : r j b
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M E M O R A N D U M  A p r i l  1 ,  1 9 8 7

A b u s e  o f  c h i l d r e n / a d m i s s i b i l i t y  o f  c e r t a i n  

c r i m i n a l  e v i d e n c e  ( W o r k  O r d e r  N o .  5 - 0 8 0 9 )

R e p r e s e n t a t i v e  F r a n  U l m e r  

C h a i r ,  S t a t e  A f f a i r s  C o m m i t t e e

K e i t h  B .  L e v y ' f ^ X - ~

L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  a  s e c t i o n a l  a n a l y s i s  o f  W o r k  O r d e r  5 - 0 8 0 9 ,  

r e l a t i n g  t o  a b u s e  o f  c h i l d r e n  a n d  t h e  a d m i s s i b i l i t y  o f  c e r t a i n  

e v i d e n c e  i n  c r i m i n a l  p r o s e c u t i o n s .  A s  a  p r e l i m i n a r y  m a t t e r ,  

n o t e  t h a t  a  s e c t i o n a l  a n a l y s i s  o r  s u m m a r y  o f  a  b i l l  s h o u l d  

n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  i n t e r p r e t a t i o n  o f  t h e  

b i l l  a n d  t h e  b i l l  i t s e l f  i s  t h e  b e s t  s t a t e m e n t  o f  i t s  c o n ­

t e n t s .  I f  y o u  w o u l d  l i k e  a n  i n t e r p r e t a t i o n  o f  t h e  b i l l  a s  

i t  m a y  a p p l y  t o  a  p a r t i c u l a r  s e t  o f  c i r c u m s t a n c e s ,  p l e a s e  

a d v i s e .

S e c t i o n  1 m a k e s  t w o  c h a n g e s  t o  t h e  o f f e n s e  o f  m u r d e r  i n  t h e  

s e c o n d  d e g r e e .  F i r s t ,  u n d e r  e x i s t i n g  l a w ,  o n e  w a y  a  p e r s o n  

m a y  b e  g u i l t y  o f  m u r d e r  i n  t h e  s e c o n d  d e g r e e  i s  i f  t h e  p e r ­

s o n  " i n t e n t i o n a l l y  p e r f o r m s  a n  a c t "  r e s u l t i n g  i n  d e a t h  u n d e r  

c e r t a i n  c i r c u m s t a n c e s .  S e c t i o n  1 l o w e r s  t h e  l e v e l  o f  i n t e n t  

r e q u i r e d  b y  s u b s t i t u t i n g  t h e  l a n g u a g e  " k n o w i n g l y  e n g a g e s  i n  

c o n d u c t "  ( A S  1 1 . 4 1 . 1 1 0 ( a ) ( 2 ) ) .  S e c t i o n  1 a l s o  a d d s  a  n e w  

p r o v i s i o n  u n d e r  w h i c h  a  p e r s o n  m a y  b e  g u i l t y  o f  m u r d e r  i n  

t h e  s e c o n d  d e g r e e :  i f  " u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a n

e x t r e m e  i n d i f f e r e n c e  t o  t h e  w e l f a r e  o f  a  c h i l d  u n d e r  t h e  a g e  

o f  1 6 ,  t h e  p e r s o n  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  o f  a b u s e  

o f  t h e  c h i l d  t h a t  r e s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d "

( A S  1 1 . 4 1 . 1 1 0 ( a ) ( 4 ) ) .  T h e  p h r a s e  " p a t t e r n  o r  p r a c t i c e "  i s  

d e f i n e d  i n  s e c .  8  o f  t h e  b i l l  t o  m e a n  t h r e e  o r  m o r e  i n c i ­

d e n t s  o f  t h e  p r o h i b i t e d  c o n d u c t  ( A S  1 1 . 4 1 . 6 1 0 ( 2 ) ) .

S e c t i o n  2  d e f i n e s  t h e  t e r m  " a b u s e " ,  a s  u s e d  i n  t h e  s e c o n d  
d e g r e e  m u r d e r  s t a t u t e ,  t o  i n c l u d e  b o d i l y  i m p a c t ,  r e s t r a i n t ,  
o r  c o n f i n e m e n t  ( A S  1 1 . 4 1 . 1 1 0 ( c ) ) .

S U B J E C T : 
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S e c t i o n  3  m a k e s  c h a n g e s  t o  t h e  o f f e n s e  o f  a s s a u l t  i n  t h e  

f i r s t  d e g r e e  s i m i l a r  t o  t h o s e  c h a n g e s  d i s c u s s e d  i n  s e c .  1 .  

F i r s t ,  u n d e r  c u r r e n t  l a w ,  a  p e r s o n  m a y  b e  g u i l t y  o f  a s s a u l t  

i n  t h e  f i r s t  d e g r e e  i f  t h a t  p e r s o n  " i n t e n t i o n a l l y  p e r f o r m s  

a n  a c t "  t h a t  r e s u l t s  i n  s e r i o u s  p h y s i c a l  i n j u r y  u n d e r  c e r ­

t a i n  c i r c u m s t a n c e s .  S e c t i o n  2  l o w e r s  t h e  r e q u i r e d  l e v e l  o f  

i n t e n t  b y  s u b s t i t u t i n g  t h e  w o r d s  " k n o w i n g l y  e n g a g e s  i n  c o n ­

d u c t "  ( A S  1 1 . 4 1 . 2 0 0 ( a ) ( 3 ) ) .  S e c t i o n  2  a l s o  a d d s  a  n e w  p r o ­

v i s i o n  u n d e r  w h i c h  a  p e r s o n  m a y  b e  g u i l t y  o f  a s s a u l t  i n  t h e  

f i r s t  d e g r e e :  i f  " t h e  p e r s o n  e n g a g e s  i n  a  p a t t e r n  o r  p r a c ­

t i c e  o f  a b u s e  o f  a  c h i l d  u n d e r  t h e  a g e  o f  1 6  t h a t  r e s u l t s  i n  

s e r i o u s  p h y s i c a l  i n j u r y  t o  t h e  c h i l d "  ( A S  1 1 . 4 1 . 2 0 0 ( a ) ( 4 ) ) .  

T h e  p h r a s e  " p a t t e r n  o r  p r a c t i c e "  i s  d e f i n e d  i n  s e c .  8  o f  t h e  

b i l l  t o  m e a n  t h r e e  o r  m o r e  i n c i d e n t s  o f  t h e  p r o h i b i t e d  c o n ­

d u c t  ( A S  1 1 . 4 1 . 6 1 0 ( 2 ) ) .

S e c t i o n  4  d e f i n e s  t h e  t e r m  " a b u s e " ,  a s  u s e d  i n  t h e  f i r s t  

d e g r e e  a s s a u l t  s t a t u t e ,  t c  i n c l u d e  b o d i l y  i m p a c t ,  r e s t r a i n t ,  

o r  c o n f i n e m e n t  ( A S  1 1 . 4 1 . 2 0 0 ( c ) ) .

S e c t i o n s  5  a n d  6  c r e a t e  t h r e e  n e w  o f f e n s e s :  r e p e a t e d  s e x u a l

a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  ( A S  1 1 . 4 1 . 4 4 1 ) ,  i n  t h e  

s e c o n d  d e g r e e  ( A S  1 1 . 4 1 , 4 4 2 ) ,  a n d  i n  t h e  t h i r d  d e g r e e  

( A S  1 1 . 4 1 . 4 4 4 ) .  E a c h  o f  t h e s e  o f f e n s e s  i s  c o m m i t t e d  i f  a  

p e r s o n  o v e r  a  c e r t a i n  a g e  h a v i n g  a u t h o r i t y  o v e r  a  c h i l d  

u n d e r  1 6  y e a r s  o f  a g e  ( ! )  e n g a g e s  i n  a  p a t t e r n  o r  p r a c t i c e  

o f  s e x u a l  p e n e t r a t i o n  o r  s e x u a l  c o n t a c t  w i t h  t h e  c h i l d ,  o r  

( 2 )  a i d s ,  i n d u c e s ,  c a u s e s ,  o r  e n c o u r a g e s  t h e  c h i l d  t o  e n g a g e  

i n  a  p a t t e r n  o r  p r a c t i c e  o f  s e x u a l  p e n e t r a t i o n  o r  s e x u a l  

c o n t a c t  w i t h  a n o t h e r  p e r s o n .  T h e  p h r a s e  " p a t t e r n  o r  p r a c ­

t i c e "  i s  d e f i n e d  i n  s e c .  8  o f  t h e  b i l l  t o  m e a n  t h r e e  o r  m o r e  

i n c i d e n t s  o f  t h e  p r o h i b i t e d  c o n d u c t  ( A S  1 1 . 4 1 . 6 1 0 ( 2 ) ) .  T h e  

p h r a s e  " h a v i n g  a u t h o r i t y  o v e r  a  c h i l d "  i s  d e f i n e d  i n  s e c .  8  

o f  t h e  b i l l  t o  m e a n  ( 1 )  t h e  c h i l d  i s  e n t r u s t e d  t o  t h e  p e r ­

s o n ' s  c a r e  b y  a u t h o r i t y  o f  l a w ,  ( 2 )  t h e  c h i l d  i s  t h e  p e r ­

s o n ' s  s o n ,  d a u g h t e r ,  i l l e g i t i m a t e  o r  a d o p t e d  c h i l d  o r  s t e p  

c h i l d ,  ( 3 )  t h e  p e r s o n  r e s i d e s  a s  a  m e m b e r  o f  a  s o c i a l  u n i t  

i n  t h e  s a m e  h o u s e h o l d  a s  t h e  c h i l d ,  o r  ( 4 )  t h e  c h i l d  h a s  

b e e n  t e m p o r a r i l y  e n t r u s t e d  t o  t h e  p e r s o n ' s  c a r e  

( A S  1 1 . 4 1 . 6 1 0 ( 1 ) ) .

T h e  d e g r e e  o f  t h e  o f f e n s e  o f  r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  

d e p e n d s  u p o n  t h e  a g e  o f  t h e  d e f e n d a n t ,  t h e  a g e  o f  t h e  v i c t i m ,  

a n d  t h e  n a t u r e  o f  t h e  s e x u a l  c o n d u c t .  R e p e a t e d  s e x u a l  a b u s e  

o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  i s  a n  u n c l a s s i f i e d  f e l o n y  

p u n i s h a b l e  a s  p r o v i d e d  i n  A S  1 2 . 5 5 . 1 2 5 ( j )  u n d e r  s e c .  1 3  o f  

t h e  b i l l .  R e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  s e c o n d
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d e g r e e  i s  a  c l a s s  A  f e l o n y  a n d  r e p e a t e d  s e x u a l  a b u s e  o f  a  

m i n o r  i n  t h e  t h i r d  d e g r e e  i s  a  c l a s s  B  f e l o n y .

S e c t i o n  7  a m e n d s  e x i s t i n g  l a w  t o  m a k e  t w o  a f f i r m a t i v e  

d e f e n s e s  a p p l i c a b l e  t o  t h e  o f f e n s e s  o f  r e p e a t e d  s e x u a l  a b u s e  

o f  a  m i n o r  i n  t h e  f i r s t ,  s e c o n d ,  a n d  t h i r d  d e g r e e .  T h e  

f i r s t  d e f e n s e  i s  t h a t ,  a t  t h e  t i m e  o f  t h e  a l l e g e d  o f f e n s e ,  

t h e  v i c t i m  w a s  t h e  l e g a l  s p o u s e  o f  t h e  d e f e n d a n t  a n d  t h e  

d e f e n d a n t  h a d  t h e  c o n s e n t  o f  t h e  v i c t i m  ( A S  1 1 . 4 1 . 4 4 5 ( a ) ) .  

T h e  s e c o n d  d e f e n s e  i s  t h a t ,  i f  t h e  o f f e n s e  r e q u i r e d  t h a t  t h e  

v i c t i m  b e  u n d e r  a  c e r t a i n  a g e ,  t h e  d e f e n d a n t  r e a s o n a b l y  

b e l i e v e d  t h e  v i c t i m  t o  b e  t h a t  a g e  o r  o l d e r .  H o w e v e r ,  t h i s  

d e f e n s e  d o e s  n o t  a p p l y  i f  t h e  v i c t i m  i s  u n d e r  t h e  a g e  o f  1 3  

( A S  1 1 . 4 1 . 4 4 5 ( b ) ) .

S e c t i o n  8  a d d s  t w o  n e w  g e n e r a l  p r o v i s i o n s .  A S  1 1 . 4 1 . 6 0 0  

a p p l i e s  t o  t h e  o f f e n s e s ,  d i s c u s s e d  a b o v e ,  t h a t  r e q u i r e  a  

" p a t t e r n  o r  p r a c t i c e "  o f  c o n d u c t  a s  a n  e l e m e n t  o f  t h e  o f ­

f e n s e .  F i r s t ,  i t  p r o v i d e s  t h a t  a  p r o s e c u t i o n  f o r  a n  o f f e n s e  

r e q u i r i n g  a  " p a t t e r n  o r  p r a c t i c e "  o f  c o n d u c t  d o e s  n o t  p r e ­

c l u d e  a  p r o s e c u t i o n  o n  c h a r g e s  o f  s e p a r a t e  i n c i d e n t s  o f  

t h e  c o n d u c t .  S e c o n d ,  t h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  j u r y  

m u s t  f i n d  t h a t  a t  l e a s t  t h r e e  i n c i d e n t s  o f  p r o h i b i t e d  

c o n d u c t  o c c u r r e d ,  b u t  t h e  j u r y  n e e d  n o t  b e  u n a n i m o u s  a s  t o  

t h e  s p e c i f i c  i n c i d e n t s .  T h i r d ,  i f  a  p e r s o n  i s  f o u n d  

i n n o c e n t  o f  a  s p e c i f i c  i n c i d e n t ,  t h a t  i n c i d e n t  m a y  n o t  b e  

u s e d  t o  e s t a b l i s h  t h e  p a t t e r n  o r  p r a c t i c e .  F i n a l l y ,  a s  m a n y  

a s  t w o  o f  t h e  t h r e e  i n c i d e n t s  u s e d  t o  e s t a b l i s h  a  p a t t e r n  o r  

p r a c t i c e  m a y  h a v e  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  

a c t .

A S  1 1 . 4 1 . 6 1 0  c o n t a i n s  t h e  d e f i n i t i o n s  o f  " p a t t e r n  o r  p r a c ­

t i c e "  a n d  " h a v i n g  a u t h o r i t y  o v e r  a  c h i l d "  d i s c u s s e d  a b o v e .

S e c t i o n s  9  a n d  1 0  m a k e  t e c h n i c a l  a m e n d m e n t s  t o  e x i s t i n g  p r o ­

v i s i o n s  i n d i c a t i n g  t h a t  r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  

t h e  f i r s t  d e g r e e  i s  a n  u n c l a s s i f i e d  f e l o n y  a n d  i s  a m o n g  t h e  

m o s t  s e r i o u s  o f  o f f e n s e s  ( A S  1 1 . 8 1 . 2 5 0 ) .

S e c t i o n  1 1  p r o v i d e s  t h a t  i n  a  c r i m i n a l  p r o s e c u t i o n ,  e v i d e n c e  

o f  a  p r i o r  i n c o n s i s t e n t  s t a t e m e n t  o f  a  w i t n e s s  i s ,  b y  i t s e l f ,  

s u f f i c i e n t  t o  s u p p o r t  a  c o n v i c t i o n  i f  b e l i e v e d  b y  t h e  t r i e r  

o f  f a c t  ( A S  1 2 . 4 5 . 0 2 5 ) .

S e c t i o n  1 2  a m e n d s  e x i s t i n g  l a w  t o  p r o v i d e  t h a t  a  d e f e n d a n t  
c o n v i c t e d  o f  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  o r  

r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  m a y  b e  

s e n t e n c e d  t o  p a y  a  f i n e  o f  u p  t o  $ 7 5 , 0 0 0  ( A S  1 2 . 5 5 . 0 3 5 ( b ) ) .



R e p r e s e n t a t i v e  U lmer
Page 4
A p r i l  1, 1987

S e c t i o n  1 3  s e t s  o u t  t h e  p u n i s h m e n t s  a  d e f e n d a n t  c o n v i c t e d  o f  

r e p e a t e d  s e x u a l  a b u s e  o f  a  m i n o r  i s  s u b j e c t  t o .  T h e  m a x i m u m  

t e r m  i s  5 0  y e a r s  w i t h  p r e s u m p t i v e  t e r m s  o f  1 3  y e a r s  f o r  a  

f i r s t  f e l o n y  c o n v i c t i o n ,  1 5  y e a r s  f o r  a  f i r s t  f e l o n y  c o n ­

v i c t i o n  i f  t h e  d e f e n d a n t  p o s s e s s e d  a  f i r e a r m ,  u s e d  a  d a n g e r ­

o u s  i n s t r u m e n t ,  o r  c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  t h e  

c o m m i s s i o n  o f  t h e  o f f e n s e ,  2 5  y e a r s  f o r  a  s e c o n d  f e l o n y  c o n ­

v i c t i o n ,  a n d  3 5  y e a r s  f o r  a  t h i r d  f e l o n y  c o n v i c t i o n  

( A S  1 2 . 5 5 . 1 2 5 ( j ) ) .

S e c t i o n  1 4  a m e n d s  R u l e  4 0 4  o f  t h e  A l a s k a  R u l e s  o f  E v i d e n c e  

b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  p r o v i d e  t h a t  i n  a n y  p r o s e ­

c u t i o n  f o r  p h y s i c a l  a s s a u l t  u p o n  o r  s e x u a l  m i s c o n d u c t  w i t h  a  

c h i l d  u n d e r  t h e  a g e  o f  1 6 ,  e v i d e n c e  o f  p r i o r  a c t s  o f  t h e  

d e f e n d a n t  i n v o l v i n g  t h e  s a m e  o r  a n o t h e r  v i c t i m  i s  a d m i s s i b l e  

t o  s h o w  t h e  d e f e n d a n t ' s  d i s p o s i t i o n  t o  c o m m i t  t h e  o f f e n s e .

S e c t i o n  1 5  m a k e s  t h e  p r o v i s i o n s  o f  s e c .  1 4  r e t r o a c t i v e  a n d  

a p p l i c a b l e  t o  o f f e n s e s  a n d  e v i d e n c e  o f  a c t s  c o m m i t t e d  b e f o r e  

t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l .

S e c t i o n  1 6  p r o v i d e s  f o r  a n  i m m e d i a t e  e f f e c t i v e  d a t e .

K B L : m k r  

m l  0 / 0 8 2
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CRIMINAL DIVISION/FOURTH JUDICIAL DISTRICT 

OFFICE OF THE DISTRICT ATTORNEY

R E P L Y  TO:

□ P.O. BOX 755
BETHEL. ALASKA 99559-0755 
PHONE: (907) 543-2055

%  604 BARNETTE ST.. RM 247 
STATE COURT & OFFICE BLDG. 
FAIRBANKS. ALASKA 99701-4573 
PHONE: (907) 452-1565

D e c e m b e r  2 9 ,  1 9 8 7

R e p r e s e n t a t i v e  F r a n  U l m e r  

P .O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1  .

R e :  H B  2 3 7

D e a r  R e p r e s e n t a t i v e  U l m e r :

A s  D i s t r i c t  A t t o r n e y  K a r r y  D a v i s  i s  c o n s u m e d  i n  t h e  t r i a l  o f  

S t a t e  v .  M c k a y ,  I  w a s  a s k e d  t o  c o m m e n t  f o r  h i m  o n  H B  2 3 7 .  I  

c i r c u l a t e d  t h e  p a c k e t  o f  m a t e r i a l s  p r o v i d e d  w i t h  y o u r  l e t t e r  o f  

N o v e m b e r  1 3 ,  1 9 8 7  a s  w e l l  a s  t h e s e  c o m m e n t s  a m o n g  t h o s e  a t t o r n e y s  

i n  t h e  F a i r b a n k s  D i s t r i c t  A t t o r n e y ' s  O f f i c e  w h o  h a v e  s p e c i a l i z e d  

i n  s e x u a l  a b u s e  a n d  a s s a u l t  c a s e s ,  a n d  h a v e  i n c o r p o r a t e d  t h e i r  

i n p u t .  O u r  c o m m e n t s  a r e  a s  f o l l o w s :

1 .  A m e n d m e n t  o f  A . S .  1 1 . 4 1 . 1 1 0 ( a )  ( 2 )  a n d  1 1 . 4 1 . 2 0 0 ( a )  ( 3 ) .

T h i s  a m e n d m e n t  c h a n g i n g  t h e  m e n t a l  e l e m e n t  o f  " r e c k l e s s  

m u r d e r "  a n d  c e r t a i n  s e r i o u s  a s s a u l t s  a p p e a r s  t o  b e  r e a l l y  a  

H o u s e k e e p i n g  a m e n d m e n t .  I t  m e r e l y  r e f l e c t s  t h e  c u r r e n t  

i n t e r p r e t a t i o n  o f  t h e  s t a t u t e .

2 .  T h e  A d d i t i o n a l  T h e o r y  o f  M u r d e r  I I  a n d  A s s a u l t  I :

I t  s h o u l d  b e  f i r s t  n o t e d  t h a t  t h e  p r o p o s e d  s t a t u t e  o n l y  

p r o t e c t s  c h i l d r e n  u n d e r  t h e  a g e  o f  1 6 .  I n  1 9 8 0  f o r  T i t l e  4 7  

p r o c e e d i n g s  t h e  l e g i s l a t u r e  r e d e f i n e d  " c h i l d "  a s  a  p e r s o n  u n d e r  

t h e  a g e  o f  1 8  r a t h e r  t h a n  u n d e r  1 6 .  I t  w o u l d  s e e m  t h a t  e v e n  

o l d e r  c h i l d r e n  s h o u l d  b e  p r o t e c t e d  b y  t h e  c r i m i n a l  s t a t u t e s .  

N o t e  t h e  c r i m e s  o f  s e x u a l  a b u s e  o f  a  m i n o r  ( h e r e i n a f t e r  S A M )  I  a s  

w e l l  a s  S A M  I I  p r o t e c t  t h o s e  c h i l d r e n  u n d e r  a g e  1 8  w h o  h a v e  a  

s p e c i a l  r e l a t i o n s h i p  t o  t h e  a b u s e r .

T h e  d e f i n i t i o n  o f  a b u s e  o r  g r o s s  n e g l e c t  i n  s e c t i o n s  2  a n d  4  

f a i l s  t o  i n c l u d e  f a i l u r e  t o  p r o v i d e  n e c e s s a r y  m e d i c a l  t r e a t m e n t ,  

s e x u a l  a b u s e ,  o r  s u b j e c t i n g  a  c h i l d  t o  a  r i s k  o f  i n j u r y  d u e  t o  

f r o s t b i t e .  I  w o u l d  s u g g e s t  t h e  f o l l o w i n g  d e f i n i t i o n  ( w r i t t e n  i n  
l e g i s l a t i v e  s t y l e ) :

03C27LH
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I n  t h i s  s e c t i o n ,  " a b u s e "  [ O R  G R O S S  N E G L E C T ]  

i n c l u d e s  i n t e n t i o n a l  b o d i l y  i m p a c t ,  r e s t r a i n t ,  

c o n f i n e m e n t ,  s e x u a l  c o n t a c t  o r  p e n e t r a t i o n ,  o r  

a d m i n i s t r a t i o n  o f  l e t h a l  c h e m i c a l s  o r  d r u g s  t h a t  

c r e a t e  a  s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  t h a t  

t h e  c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l  i n j u r y ,  o r  

k n o w i n g l y  e x p o s i n g  t h e  c h i l d  t o  c o n d i t i o n s  w h i c h  

c r e a t e  a  s u b s t a n t i a l  a n d  u n j u s t i f i a b l e  r i s k  t h a t  

t h e  c h i l d  w i l l  s u f f e r  s e r i o u s  p h y s i c a l  i n j u r y  d u e  

t o  b u r n s ,  f r o s t b i t e ,  h y p o t h e r m i a ,  o r  s u f f o c a t i o n ,  

o r  k n o w i n g l y  o r  u n j u s t i f i a b l y  f a i l i n g  t o  p r o v i d e  

m e d i c a l  t r e a t m e n t  t o  a  c h i l d .

I t  i s  t r o u b l i n g  t o  c a l l  t h e  b e h a v i o r  a b u s e  o r  g r o s s  n e g l e c t  

a n d  t h e n  r e q u i r e  a  p a t t e r n  o r  p r a c t i c e .  N e g l e c t  i s  r a r e l y  a  

s i n g l e  i n c i d e n t ,  b u t  a  p a t t e r n  o r  p r a c t i c e  c o n s i s t i n g  o f  a  

f a i l u r e  t o  p r o v i d e  f o r  t h e  c h i l d  i n  v a r i o u s  w a y s ,  u s u a l l y  a  

c o m b i n a t i o n  o f  p h y s i c a l ,  e m o t i o n a l  o r  m e n t a l  d e p r i v a t i o n  a n d  

a b u s e .  F o r  e x a m p l e ,  l e a v i n g  a  c h i l d  w i t h  a n  a b u s i v e  b a b y s i t t e r  

o n c e  w o u l d  n o t  n e c e s s a r i l y  b e  n e g l e c t .  H o w e v e r ,  t o  d o  s o  

f r e q u e n t l y  a n d  k n o w i n g l y  c o u l d  b e  n e g l e c t .  A  r e v i e w  o f  t h e  T i t l e  

4 7  d e f i n i t i o n s  o f  a b u s e ,  c h i l d  a n d  n e g l e c t  m a y  a s s i s t  i n  t h e  

d e f i n i t i o n s  f o r  t h e  p r o p o s e d  s t a t u t e .

P r o p o s e d  A . S .  1 1 . 4 1 . 1 1 0  a n d  2 0 0  d o  n o t  d e f i n e  t h e  p h r a s e  

" p a t t e r n  o r  p r a c t i c e . "  H o w e v e r ,  I  s u s p e c t  t h e r e  w o u l d  b e  a  

t e n d e n c y  t o  a d o p t  t h e  d e f i n i t i o n  i n  p r o p o s e d  A . S .  1 1 . 4 1 . 5 1 0  w h i c h  

s p e a k s  o f  " t h r e e  o r  m o r e  i n c i d e n t s  o f  p r o h i b i t e d  c o n d u c t . "  I t  

a p p e a r s  t h i s  d e f i n i t i o n  w a s  d r a f t e d  w i t h  t h e  R e p e a t e d  S e x u a l  

A b u s e  o f  a  M i n o r  ( h e r e i n a f t e r  R S A M )  o f f e n s e s  i n  m i n d .  I n  

a p p l y i n g  t h a t  d e f i n i t i o n  t o  t h e  p r o p o s e d  a s s a u l t  a n d  m u r d e r  

s t a t u t e s  c o n f u s i o n  m a y  a r i s e  w i t h  ' t h e  p h r a s e  " p r o h i b i t e d  

c o n d u c t . "  S u r e l y  w e  d o  n o t  w a n t  t o  s a y  t h e  c h i l d  m u s t  b e  b u r n e d ,  

r e s t r a i n e d ,  c o n f i n e d ,  e t c .  t h r e e  o r  m o r e  t i m e s .

3 .  T h e  O f f e n s e  o f  R e p e a t e d  S e x u a l  A b u s e  o f  a  M i n o r

I s  a  r e p e a t  s e x  o f f e n d e r  s t a t u t e  r e a l l y  n e c e s s a r y ?  I t  

a p p e a r s  t h e  p u r p o s e  o f  t h e  p r o p o s e d  s t a t u t e s  i s  t o  p u n i s h  m o r e  

s e v e r e l y  t h o s e  p e r s o n s  w h o  r e p e a t e d l y  a b u s e  c h i l d r e n ;  t o  p r o v i d e  

g r e a t e r  p r o t e c t i o n  f o r  c h i l d r e n  w h o  a r e  a b u s e d  b y  t h o s e  p e r s o n s  

w i t h  w h o m  t h e v  h a v e  a  s p e c i a l  r e l a t i o n s h i p ;  t o  p u n i s h  t h o s e  

p e r s o n s  w h o  a b u s e  w i t h i n  t h o s e  r e l a t i o n s h i p s  m o r e  s e v e r e l y ;  a n d ,  

t o  c i r c u m v e n t  t h e  p e r c e i v e d  p r o b l e m s  a s s o c i a t e d  w i t h  C o v i n q t o n  v  
S t a t e ,  7 0 3  P . 2 d  4 3 6  ( A l a s k a  A p p .  1 9 8 5 ) .  “

I  w o u l d  r e s p e c t f u l l y  s u g g e s t  a  n e w  s e t  o f  o f f e n s e s  e n t i t l e d  

R S A M  I - I I I  a r e  n o t  r e a l l y  n e c e s s a r y  t o  a c c o m p l i s h  t h e s e  g o a l s .  A 
f e w  m i n o r  a m e n d m e n t s  t o  t h e  p r e s e n t  S A M  s t a t u t e s  a n d  t h e  

s e n t e n c i n g  p r o v i s i o n s  o f  A . S .  1 2 . 5 5 . 1 5 5  c o u l d  a c c o m p l i s h  t h e  s a m e



p u r p o s e s  w i t h o u t  r a i s i n g  s o m e  o f  t h e  c o n s t i t u t i o n a l  i s s u e s  t h e  

r e p e a t  o f f e n d e r  s t a t u t e s  m a y .

F o r  e x a m p l e  A . S .  1 1 . 4 1 . 4 3 4  ( a ) ( 2 )  ( S A M  I )  a n d  A . S .  

1 1 . 4 1 . 4 3 6 ( a ) ( 3 )  ( S A M  I I )  a l r e a d y  c o n t a i n  t h e  l a n g u a g e  " e n t r u s t e d  

t o  t h e  o f f e n d e r ' s  c a r e  b y  a u t h o r i t y  o f  l a w . "  I  s u g g e s t  

c h a n g i n g  t h a t  p h r a s e  t o  s i m p l y  " a u t h o r i t y  o v e r , "  a n d  t h e n  i n c l u d e  

i n  A . S .  1 1 . 4 1 . 4 7 0  a  d e f i n i t i o n  o f  t h e  p h r a s e .  I  w o u l d  s u g g e s t  

t h e  f o l l o w i n g  ( i n  l e g i s l a t i v e  s t y l e ) :

1 1 . 4 1 . 4 3 4  S E X U A L  A B U S E  O F  A  M I N O R  I N  T H E  F I R S T  

D E G R E E .  ( a )  A n  o f f e n d e r  c o m m i t s  t h e  c r i m e  o f  

s e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  i f

( 1 )  b e i n g  1 6  y e a r s  o f  a g e  o r  o l d e r ,  t h e

o f f e n d e r  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  

p e r s o n  w h o  i s  u n d e r  1 3  y e a r s  o f  a g e  o r  a i d s ,

i n d u c e s ,  c a u s e s ,  o r  e n c o u r a g e s  a  p e r s o n  w h o

i s  u n d e r  1 3  y e a r s  o f  a g e  t o  e n g a g e  i n  s e x u a l  

p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n ;  o r

( 2 )  b e i n g  1 8  y e a r s  o f  a g e  o r  o l d e r  t h e

o f f e n d e r  e n g a g e s  i n  s e x u a l  p e n e t r a t i o n  w i t h  a  

p e r s o n  w h o  i s  u n d e r  1 8  y e a r s  o f  a g e  w i t h  w h o m  

t h e  p e r s o n  h a d  a u t h o r i t y  o v e r .  [ W I T H  A  

P E R S O N  W H O  I S  U N D E R  1 8  Y E A R S  O F  A G E  A N D  W H O ]

[ ( A )  I S  E N T R U S T E D  T O  T H E  O F F E N D E R ' S  C A R E  B Y  

A U T H O R I T Y  O F  L A W ,  O R

( B )  I S  T H E  O F F E N D E R ' S  S O N  O R  D A U G H T E R ,

I N C L U D I N G  A N  I L L E G I T I M A T E  O R  A D O P T E D  C H I L D ,

O R  A  S T E P C H I L D ] .

b )  S e x u a l  a b u s e  o f  a  m i n o r  i n  t h e  f i r s t  d e g r e e  i s  

a n  u n c l a s s i f i e d  f e l o n v  a n d  p u n i s h a b l e  a s  o r o v i d e d  

* i n  A . S .  1 2 . 5 5 ' .

1 1 . 4 1 . 4 7 0 .  D E F I N I T I O N S .  F o r  p u r p o s e s  o f  

A . S .  1 1 . 4 1 . 4 1 0 - 1 1 . 4 1 . 4 7 0 ,  u n l e s s  t h e  c o n t e x t  
r e q u i r e s  o t h e r w i s e .

( 1 )  " h a v i n g  a u t h o r i t y  o v e r  a  c h i l d "  m e a n s

( A )  t h e  c h i l d  i s  e n t r u s t e d  t o  t h e  p e r s o n ' s  

c a r e  b v  a u t h o r i t y  o f  l a w ;  o r

( B )  t h e  c h i l d  i s  t h e  p e r s o n ' s  s o n  o r  

d a u g h t e r ,  i n c l u d i n g  a n  i l l e g i t i m a t e  o r  a d o p t e d  

c h i l d  o r  s t e p c h i l d ;  o r

( C )  t h e  p e r s o n  r e s i d e s  a s  a  m e m b e r  o f  t h e

s a m e  h o u s e h o l d  a s  t h e  c h i l d ;  o r

( D )  t h e  c h i l d  h a s  b e e n  t e m p o r a r i l y  e n t r u s t e d  
t o  t h e  o e r s o n 1 s  c a r e

( T h e  d e f i n i t i o n s  o f  i n c a p a c i t a t e d ,  v i c t i m  

a n d  w i t h o u t  c o n s e n t  w o u l d  r e m a i n  a s  d e f i n e d  a n d  
w o u l d  b e  s i m p l y  r e n u m b e r e d ) .



I n  c o n j u n c t i o n  w i t h  t h e  a b o v e  s u g g e s t i o n s  A . 5 .  

1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 ) ,  w h i c h  i s  t h e  a g g r a v a t o r  f o r  o f f e n s e s  

p e r p e t r a t e d  a g a i n s t  p e r s o n s  o f  t h e  s a m e  s o c i a l  u n i t ,  c c u l d  b e  

a m e n d e d  t o  i n c l u d e  t h o s e  d e f e n d a n t s  w h o  a b u s e  p e r s o n s  t h e y  

h a v e  a u t h o r i t y  o v e r .  F o r  e x a m p l e :

1 2 . 5 5 . 1 5 5  ( c )  ( 1 8 )

T h e  o f f e n s e  w a s  a  c r i m e  s p e c i f i e d  i n  A . S .  1 1 . 4 1  

a n d  w a s  c o m m i t t e d  a g a i n s t  a  s p o u s e ,  f o r m e r  

s p o u s e ,  [ O R ]  a  m e m b e r  o f  t h e  s o c i a l  u n i t  

c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  s a m e  

d w e l l i n g  a s  t h e  d e f e n d a n t [ . ] ,  o r  a  p e r s o n  o v e r  

w h o m  t h e  d e f e n d a n t  h a d  a u t h o r i t y .

W h i l e  t h e  o r i g i n a l  b i l l  p u n i s h e d  r e p e a t e d  s e x u a l  a b u s e r s  

m o r e  s e v e r e l y  t h a n  S A M  d i d ,  t h e  c o m m i t t e e  s u b s t i t u t e  ( w i t h  t h e  

e x c e p t i o n  o f  t h e  l e s s o r  d e g r e e s )  d o e s  n o t .  H o w e v e r ,  a n o t h e r  

v / a v  t o  a c c o m p l i s h  t h a t  g o a l  w i t h  m i n i m a l  t i n k e r i n q  w i t h i n  t h e  

p r e s e n t  s t a t u t o r y  s c h e m e  i s  t o  m a k e  e v i d e n c e  o f  r e p e a t e d  

s e x u a l  a b u s e  a n  a g g r a v a t i n g  f a c t o r .  F o r  e x a m p l e :

( ) T h e  d e f e n d a n t  i s  c o n v i c t e d  o f  a n  o f f e n s e

s p e c i f i e d  i n  A . S .  1 1  .  4 1  .  4 3 4 - 4 4 0  a n d  t h e  

d e f e n d a n t ' s  c o n d u c t  i n d i c a t e d  t h e  d e f e n d a n t  

e n g a g e d  i n  a  p a t t e r n  o r  p r a c t i c e  o f  s e x u a l  

a b u s e .

H o w e v e r ,  i f  t h e  l e g i s l a t u r e  i s  d e s i r o u s  o f  e n a c t i n g  a  

s e p a r a t e  r e p e a t  s e x  o f f e n d e r  s t a t u t e ,  I  h a v e  t h e  f o l l o w i n g  

c o m m e n t s  o n  t h e  p r o p o s a l :

I  w o u l d  f i r s t  n o t e  t h a t  t h i s  s t a t u t e  r e q u i r e s  t h e  

o f f e n d e r  t o  b e  o v e r  t h e  a g e  o f  1 6  a n d  t h e  v i c t i m  t o  b e  u n d e r  

t h e  a g e  o f  1 3 .  C o n t r a s t  t h a t  t o  t h e  a n a l o g o u s  s e c t i o n s  i n  S A M

I  a n d  S A M  I I ,  w h i c h  s i m p l y  r e q u i r e  t h e  d e f e n d a n t  b e  o v e r  a g e  

1 8  a n d  t h e  v i c t i m  u n d e r  1 8 .  T h e  a g e s  s h o u l d  b e  t h e  s a m e

w h e t h e r  t h e  c h a r g e  i s  v i o l a t i o n  o f  A . S .  1 1 .  4 1 . 4 3 4  ( a ) ( 2 )  ( S A M

I )  o r  p r o p o s e d  A . S .  1 1 . 4 1 . 4 4 1 ( a )  ( R S A M  I ) .  I f  w e  a r e

p r o t e c t i n g  c h i l d r e n  w h o  h a v e  a  s p e c i a l  r e l a t i o n s h i p  w i t h  t h e  

a d u l t ,  t h e  a g e  o f  1 8  i s  m o r e  a p p r o p r i a t e .

S e c o n d ,  w h y  i s  R S A M  l i m i t e d  t o  t h o s e  p e r s o n s  w h o  " h a v e  

a u t h o r i t y  o v e r  a  c h i l d " ?  T h e  d e f i n i t i o n  o f  a u t h o r i t y  i s  f r e e d  

r o r  i t  i n c l u d e s  p e r s o n s  l i k e  b a b y s i t t e r s ,  b u t  i t  d o e s  r . o t

i n c l u d e  t h o s e  w h o  h a v e  n o  s p e c i f i c  a u t h o r i t y  o r  r e l a t i o n s h i p s

t o  t h e  c h i l d  o r  w h o  l i v e  i n  t h e  s a m e  s o c i a l  u n i t  b u r

n o n e t h e l e s s  m a y  a b u s e  a  c h i l d  r e p e a t e d l y .  T h e  n e i a n b c r ,  

o o v / g i r l  m e n d ,  f a m i l y  f r i e n d ,  r e l a t i v e  o r  o t h e r  p e r s o n  w h o  

h a s  r r e q u e n t  c o n t a c t  w i t h  t h e  c h i l d  s h o u l d  b e  i n c l u d e d  i n  r h e  

r e p e a t  o f f e n d e r  s t a t u t e .



P e r h a p s  t h e  s t a t u t e  c o u l d  b e  d r a f t e d  l i k e  t h e  c u r r e n t  S A M  

I  a n d  S A M  I I  s t a t u t e s .  C h i l d r e n  u n d e r  t h e  a g e  o f  1 8  a r e  

p r o t e c t e d  f r o m  r e p e a t e d  a b u s e  b v  s o m e o n e  w i t h  a u t h o r i t y  o v e r  

t h e m ,  w h i l e  c h i l d r e n  u n d e r  1 6  a r e  p r o t e c t e d  f r o m  r e p e a t e d  

a b u s e  o u t s i d e  t h a t  r e l a t i o n s h i p .

F i n a l l y ,  I  w o u l d  n o t e  t h e  o f f e n s e  o f  R S A 4  I I  i s  a  c l a s s  

" A "  f e l o n y  w h i l e  S A M  I I  i s  a  " B "  f e l o n y  a n d  R S A M  I I I  i s  a  " 3 "  

f e l o n y  w h i l e  S A M  I I I  i s  a  " C "  f e l o n y .  T h e  s c h e m e  m a d e  s e n s e  

u n d e r  t h e  o r i g i n a l  d r a f t  o f  t h e  b i l l  w h e n  t h e  o f f e n s e  o f  R S A M  

I  c a r r i e d  a  p r e s u m p t i v e  j a i l  t e r m  o f  1 3  y e a r s .  H o w e v e r ,  a s  

t h e  c o m m i t t e e  s u b s t i t u t e  r e d u c e d  t h e  p r e s u m p t i v e  t e r m  f o r  R S A M  

I  t o  8  y e a r s  i t  w o u l d  s e e m  a p p r o p r i a t e  t o  r e d u c e  t h e  s e n t e n c e s  

f o r  R S A M  I I  a n d  I I I  a c c o r d i n g l y .

4 .  E v i d e n c e  R u l e  4 0 4 ( b )  a n d  ( c )

T h i s  a m e n d m e n t  c e r t a i n l y  c l e a r s  u p  a  s o m e w h a t  c o n f u s i n g  

m o r a s s  i n  t h e  l a w  r e g a r d i n g  t h e  a d m i s s i o n  o f  p r i o r  b a d  a c t s .  

T h e  a m e n d m e n t  w i l l  b e  o f  a s s i s t a n c e  t o  p r o s e c u t o r s .  H o w e v e r ,  

p e o p l e  s h o u l d  n o t  b e  c o n v i c t e d  o n  r u m o r ,  r e p u t a t i o n  o r  

s p e c u l a t i o n .  P e r h a p s  s o m e t h i n g  a k i n  t o  t h e  r a p e  s h i e l d  

s t a t u t e  c o u l d  b e  d e v i s e d  w h i c h  w o u l d  a l l o w  t h e  s t a t e  t o  u s e  

t h o s e  a c t s  a f t e r  a  s h o w i n g  o f  r e l e v a n c e  a t  a  h e a r i n g  o u t s i d e  

t h e  j u r y ' s  p r e s e n c e .

P r o p o s e d  E v i d e n c e  R u l e  4 0 4 ( c )  c o n t a i n s  s o m e  p o t e n t i a l l y  

c o n f u s i n g  l a n g u a g e .  I  w o u l d  s u g g e s t  i t  b e  w r i t t e n  a s  f o l l o w s :

( c )  N o t w i t h s t a n d i n g  ( b )  o f  t h i s  r u l e ,  i n  a  

p r o s e c u t i o n  f o r  a  c r i m e  i n v o l v i n g  a  p h y s i c a l  

a s s a u l t  u p o n  a  c h i l d  o r  f o r  t h e  s e x u a l  a b u s e  o f  

a  m i n o r  i n  a n y  d e g r e e ,  e v i d e n c e  o f  p r i o r  a c t s  

o f  t h e  d e f e n d a n t  t o w a r d  t h e  s a m e  o r  a n o t h e r  

c h i l d  v i c t i m  i s  a d m i s s i b l e  t o  s h o w  t h e  

d e f e n d a n t ' s  d i s p o s i t i o n  t o  c o m m i t  t h e  o f f e n s e .

T h i s  d o e s  n o t  s u b s t a n t i a l l y  c h a n g e  t h e  p r o p o s e d  r u l e ;  i t  m a k e s  

a p p l i c a t i o n  o f  t h e  r u l e  m o r e  e x p l i c i t .

I n  c o n s i d e r i n g  t h i s  a m e n d m e n t ,  S e c t i o n  1 5  o f  A r t i c l e  I V  

o f  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  n o t e d .  T h a t  s e c t i o n  

e m p o w e r s  t h e  A l a s k a  S u p r e m e  C o u r t  t o  p r o m u l g a t e  r u l e s  o f  

p r o c e d u r e .  A n y  c h a n g e s  o f  t h o s e  r u l e s  r e q u i r e  a  

s u p e r - m a j o r i t y  o f  t w o - t h i r d s  o f  t h e  l e g i s l a t u r e .  F u r t h e r  t h e  

d e s i r a b i l i t y  o f  m a k i n g  s u c h  a  c h a n g e  m u s t  b e  e v i d e n t  a n d  t h e  

b i l l  m u s t  s p e c i f i c a l l y  s t a t e  t h a t  t h e  l e g i s l a t u r e  I n t e n d s  t o  

a l t e r  t h e  r u l e .  I . e e g e  v .  M a r t i n ,  3 7 9  P . 2 d  4 4 7  ( A l a s k a  1 9 6 3 ) .



T h a n k  y o u  f o r  c o n s i d e r i n g  t h e s e  c o m m e n t s ,  P l e a s e  l e t  m e  

k n o w  i f  I  c a n  p r o v i d e  f u r t h e r  i n p u t  o r  i f  a n y  o f  t h e  

s u g g e s t i o n s  h e r e i n  r e q u i r e  a m p l i f i c a t i o n .

S i n c e r e l y ,

G R A C E  B E R G  S C H A I B L E  

A T T O R N E Y  G E N E R A L

H A R R Y  L .  D A V I S  

D I S T R I C T  A T T O R N E Y

G a y l e  L .  G a r r i g u ' e s

A s s i s t a n t  D i s t r i c t  A t t o r n e y

G L G / t m h
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F e b r u a r y  1 1 ,  1 9 8 7

B a r b a r a  W a l k e r

3 2 o  F o u r t h  S t r e e t ,  S u i t e  B

J u n e a u ,  A l a s k a  9 9 3 0 1

R e :  I m p a c t  o f  F Y  8 3  b u d g e t  o n  s e x u a l  a b u s e  c a s e s

D e a r  3 a r b a r a :

A s  a  r e s u l t  o f  y o u r  r e q u e s t  o n  F r i d a y ,  F e b r u a r y  6 ,  

1 9 8 7 ,  I  a m  p r o v i d i n g  y o u  w i t h  i n f o r m a t i o n  r e g a r d i n g  t h e  i m p a c t  o f  

r h e  p r o p o s e d  F Y  8 3  b u d g e t  o n  t h e  p r o s e c u t i o n  o f  b o t h  p h y s i c a l  a n d

s e x u a l  a b u s e  o f  c h i l d r e n .

I n  F Y  3 4  t h e r e  w e r e  3 0 9  c a s e s  r e f e r r e d  t o  t h e  d i s t r i c t  

a t t o r n e y  o f f i c e s  a c r o s s  t h e  s t a t e  w h i c h  d e a l t  w i t h  s e x u a l  a b u s e  

o f  c h i l d r e n .  D u r i n g  t h a t  y e a r ,  t h e  d i s t r i c t  a t t o r n e y s  d e c l i n e d  

3 7 %  o f  t h e  c a s e s  s u b m i t t e d  f o r  p r o s e c u t i o n .  T h e r e  w a s  a  d r a m a t i c  

i n c r e a s e  i n  t h e  n u m b e r  o f  c a s e s  i n  F Y  3 5  w i t h  4 6  2  c a s e s  b e i n g  

s u b m i t t e d  f o r  p r o s e c u t i o n  a n d  4 0 %  o f  t h o s e  c a s e s  b e i n g  d e c l i n e d .  

I n  F Y  3 6  ,  3 5 6  c a s e s  w e r e  s u b m i t t e d  f o r  p r o s e c u o i o n  w i r h  4 2 %  o f

t h e  c a s e s  b e i n g  d e c l i n e d .  T h i s  f i g u r e  c o m p a r e s  w i t h  a  3 0 %  r a t e

■- f  a a c l i n e  o f  a l l  f e l o n y  c a s e s  b e i n g  s u b m i t t e d  t o  t h s  

D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  D a w .

'3-CC5LH



I t  i s  m y  b e l i e f  t h a t  t h e  h i g h e r  p e r c e n t a g e  o f  d e c l i n a ­

t i o n  i n  s e x u a l  a s s a u l t  c a s e s  i s  a  d i r e c t  r e s u l t _  o f  t h e  a v a i l a b i l ­

i t y  o f  s t a f f  t o  d e a i _ w i f h  t h e s e  c a s e s . , C h i l d  s e x u a l  a s s a u l t  

c a s e s  a r e  v e r y  l a b o r  i n t e n s i v e .  I n  F Y  3 4  w e  h a d  t h e '  r e s o u r c e s  n o  

s p e n d  t i m e  w i t h  c h i l d r e n  t o  p r e p a r e  t h e m  f o r  t h e  i m p a c t  o f  t h s  

c r i m i n a l  j u s t i c e  s y s t e m  c n  t h ^ i r  l i v e s  a f t e r  t h e y  h a d  a l r e a d y  

b e e n  v i c t i m i z e d ^  . F o r  e x a m p l e ,  i n  F Y  8 4  o n e  a t t o r n e y  i n  t h e  

J u n e a u  D i s t r i c t  A t t o r n e y ' s  O f f i c e  w a s  a s s i g n e d  r e s p o n s i b i l i t y  f o r  

a l l  c h i l d  s e x u a l  a b u s e  c a s e s ; -  I  w a s  t h e  a s s i g n e d  a t t o r n e y  t o  d e a l  

w i t h  c h i l d  s e x u a l  a b u s e  c a s e s  a n d  h a d  s u f f i c i e n t  t i m e  t o  b e  

i n v o l v e d  i n  t h e  i n i t i a l  i n t e r v i e w  w i t h  t h e  c h i l d .  B e c a u s e  o f  t h e  

i m p a c t  o f  d e c l i n i n g  o i l  r e v e n u e s  o n  t h i s  o f f i c e ,  i t  i s  i m p o s s i b l e  

t o  m a i n t a i n  t h i s  s p e c i a l i z e d  s k i l l .  I n  t h e  c o u r t  b u i l d i n g  h e r e  

i n  J u n e a u  w e  h a d  e s t a b l i . s h e d  a  c h i l d  i n t e r v i e w  r o o m  w h e r e  t h e  

p o l i c e  o r  s o c i a l  w o r k e r ' s  i n i t i a l  i n t e r v i e w  w i t h  t h e  c h i l d  w a s  

c o n d u c t e d  w i t h  m e  b e i n g  p r e s e n t .  T h i s  l i m i t e d  t h e  n u m b e r  o f  

t i m e s  t h e  c h i l d  h a d  t o  b e  i n t e r v i e w e d  r e g a r d i n g  t h e  s e x u a l  

a s s a u l t .  T h i s  i s  n o  l o n g e r  t h e  c a s e .  A s  a  r e s u l t  o f  t h e  d e c l i n e  

i n  r e s o u r c e s ,  i t  b e c a m e  n e c e s s a r y  t o  d o  a w a y  w i t h  t h e  c h i l d  

i n t e r v i e w  r o o m  a n d  t o  n o  l o n g e r  b e  i n v o l v e d  i n  t h e  i n i t i a l  i n t e r ­

v i e w  w i t h  t h e  c h i l d .  T h i s  i s  a  r e s u l t  o f  b o t h  t h e  d e c l i n i n g  

r e s o u r c e s  i n  t h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e  a n d  w i t h  t h e  o o l i c a  

o f f i c e r s  i n v e s t i g a t i n g  t h e s e  c a s e s .

B a r b ar a r,7alker
F e b r u a r y  11, 198~
Pace 2



W h a t  I  a t t e m p t e d  t o  d o ,  a f t e r  I  c o u l d  n c  l o n g e r  b e c o m e  

i n v o l v e d  i n  t h e  i n i t i a l  i n t e r v i e w ,  w a s  t o  c o n d u c t  t w o  m e e t i n g s  

w i t h  t h e  c h i l d .  T h e  f i r s t  m e e t i n g  w a s  s i m p l y  a n  i n t r o d u c t o r y  

m e e t i n g  w h e r e  I  w o u l d  t a l k  w i t h  t h e  c h i l d  a n d  w e  w o u l d  n o t  

d i s c u s s  t h e  e l e m e n t s  o f  t h e  s e x u a l  a s s a u l t .  D u r i n g  t h e  n e x t  

c o u p l e  o f  d a y s  a  g r a n d  j u r y  w o u l d  b e  s e t  u p  a n d  b e f o r e  t h e  g r a n d  

j u r y  w a s  t o  h e a r  - t h e  c a s e ,  I  w o u l d  s p e n d  a n o t h e r  h o u r  t a l k i n g  

w i t h  t h e  c h i l d ,  g o i n g  o v e r  w h a t  w a s  g o i n g  t o  h a p p e n  d u r i n g  t h e  

g r a n d  j u r y ,  a  v i e w  o f  t h e  g r a n d  j u r y  r o o m  a n d .  g o i n g  o v e r  w h a t  t h e  

c h i l d ' s  t e s t i m o n y  w o u l d  b e .  U n f o r t u n a t e l y ,  w i t h  t h e  d e c l i n e  i n  

r e s o u r c e s ,  t h e  t i m e  a v a i l a b l e  t o  e v e n  d o  t h i s  t w o - s t e p  m e e t i n g  

p r o c e s s  h a s  b e e n  f o r  t h e  m o s t  p a r t  e l i m i n a t e d .

T o  i l l u s t r a t e  t h e  e f f e c t  o f  t h e  F Y  8 3  b u d g e t  o n  t h e  

C r i m i n a l  D i v i s i o n ,  I  s h o u l d  f i r s t  p o i n t  t o  t h e  a m o u n t  o f  p r o p o s e d
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f u n d i n g f o r  t h i s  d i v i s i o n .  I n  t h e  g o v e r n o r ' s  b u d g e t  f o r  F Y  8 8

t h e r e  i s . 7 . 7  m i l l i o n  d o l l a r s  a l l o c a t e d  t c  t h e  C r i m i n a l  D i v i s i o n

o f  t h e  D e p a r t m e n t  o f  L a w .  T h i s  c o m p a r e s  t c  9 . 3 5  m i l l i o n  d o l l a r s

w h i c h  i s p r e s e n t l y  a l l o c a t e d  f o r  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y

a n d  t h e P u b l i c  D e f e n d e r  A g e n c y .  I n  o t h e r  w o r d s ,  C P A  a n d  P u b l i c

D e f e n d e r h a v e  a p p r o x i m a t e l y  2 0 %  m o r e  m o n e y  f o r  t h e  d e f e n s e  o f . .

c r i m i n a l  c a s e s  t h a n  t h e  s t a t e  h a s  f o r  t h e  p r o s e c u t i o n  o f  t h e s e
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• f o r  t h e  d e f e n s e  o f  c r i m i n a l  c a s e s .  T w o  y e a r s  a g o ,  a p p r o x i m a t e l y

5 0 %  o f  a l l  c h i l d  s e x u a l  a b u s e  c a s e s  w e r e  h a n d l e d  b y  p r i v a t e

a t t o r n e y s .  T h i s  i s  p r o b a b l y  t h e  f i r s r  t i m e  i n  h i s t o r y  c h a t  t h e  

d e f e n s e  c a n  f a r  c u t s p e n d  o n e  p r o s e c u t i o n  i n  b r i n g i n g  a  c a s e  t o  

t r i a l .  I t  m u s t  n o t  b e  f o r g o t t e n  t h a t  t h e  s t a t e  h a s  t h e  b u r d e n  o f  

p r o v i n g  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  a n  o f f e n s e  o c c u r r e d  a n d  

t h i s  g e n e r a l l y  m e a n s  t h a t  t h e  m a j o r i t y  o f  t h e  c o s t  o f  t h e  t r i a l  

w i l l  b e  b o r n e  b y  t h e  s t a t e .  O n  a n  a v e r a g e ,  m y  e s t i m a t e  w o u l d  b e  

f i v e  w i t n e s s e s  a r e  c a l l e d  b y  t h e  s t a t s  f o r  e v e r y  t w o  o r  t h r e e  

c a l l e d  b y  t h e  d e f e n s e  i n  a  c h i l d  s e x u a l  a b u s e  c a s e .  T h s  d e f e n s e  

c a n  r e l y  u p o n  a n y  p e r c e i v e d  w e a k n e s s  i n  t h e  s t a t e ' s  c a s e  a n d

c h o o s e  t o  c a l l  n o  w i t n e s s e s  a t  a l l .  O b v i o u s l y  t h e  i n c r e a s e d

f u n d i n g  f o r  c o u n s e l  a t  p u b l i c  e x p e n s e  a n d  t h e  a b i l i t y  o f  p e o p l e

w h o  c a n  a f f o r d  a t t o r n e y s  t o  d e f e n d  c a s e s  w i l l  n e g a t i v e l y  i m p a c t  

t h e  a b i l i t y  o f  t h e  s t a t e  t o  p r o s e c u t e  a l l  f e l o n y  c a s e s ,  i n c l u d i n g  

c h i l d  D h v s i c a l  a n d  s e x u a l  a b u s e  c a s e s .

A s  I  i n d i c a t e d  a b o v e ,  t h e  C r i m i n a l  D i v i s i o n ' s  p r o p o s e d  

b u d g e t  f o r  F Y  8 8  i s  7 . 7  m i l l i o n  d o l l a r s .  T h i s  c o m p a r e s  t o  t h e  

F Y  3 7  b u d g e t  w h e n  t h e  s t a t e  w a s  f u n d e d  a t  1 1 . 7  m i l l i o n  d o l l a r s  

a n d  t h e  F Y  3  6  b u d g e t  w h e r e  t h e  C r i m i n a l  D i v i s i o n  r e c e i v e d  e v e n  

m e r e .  S i x t y - s i x  p o s i t i o n s  a r e  b e i n g  e l i m i n a t e d  f r o m  t h e  C r i m i n a l  

D i v i s i o n .  T h e  C r i m i n a l  D i v i s i o n  h a s  o p e r a t e d  w i t h  2 9  c f  t h e s e
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p o s i t i o n s  u n z i x x e a  r o r  s e v e r a l  m c n t n s ,  s o  c h e r e  v i l x  c e  a  r a y -  

o f f ,  c o m e  t h i s  f i r s t  o f  J u l y ,  o f  4 o  D e p a r t m e n t  o f  L a w  e m p l o y e e s .  

T h i s  w i l l  i n c l u d e  t h e  e l i m i n a t i o n  o f  a l m o s t  a l l  v i c t i m - w i t n e s s  

a i d  t h a t  w e  n o w  p r o v i d e .  T h e  p a r a l e g a l s  w h o  w i l l  b e  l e f t  w i t h  

t h e  d e p a r t m e n t  w i l l  h a v e  t o  s p e n d  a l l  o f  t h e i r  t i m e  o n  l i c i g a t i c r .  

s u p p o r t  a n d  w i l l  n o t  b e  a b l e  t o  d e a l  w i t h  l e s s e n i n g  t h e  i m p a c t  o f  

t h e  c r i m i n a l  j u s t i c e  s y s t e m  o n  v i c t i m s  a n d  w i t n e s s e s  A l t h o u g h  

i t  i s  a  p o l i c y  o f  t h e  C r i m i n a l  D i v i s i o n  n o t  t o  d i v e r t  a n y  s e n  

o f f e n d e r s ,  t h e  P r e t r i a l  D i v e r s i o n  P r o g r a m  i s  t o t a l l y  e l i m i n a t e d .  

T h e  p r o s e c u t i o n  o r  c h i l d  a b u s e  c a s e s  i n  V a l d e z ,  S i t k a ,  D i l l i n g h a m  

a n d  B a r r o w  w i l l  o b v i o u s l y  b e  i m p a c t e d  b y  t h e  c l o s i n g  o f  o f f i c e s  

i n  t h o s e  l o c a t i o n s .

C h i l d  s e x u a l  a b u s e  c a s e s  h a v e  b e e n  o n  t h e  i n c r e a s e  i n  

J u n e a u  w i t h  2 0  c a s e s  b e i n g  r e f e r r e d  i n  F Y  8 4 ,  2 8  i n  F Y  8 5  a n d  3 1  

i n  F Y  8 6 .  B e c a u s e  o f  t h e  c l o s u r e  o f  t h e  S i t k a  D i s t r i c t  

A t t o r n e y ' s  O f f i c e ,  i t  i s  n e c e s s a r y  t o  u s e  a n  a t t o r n e y  f r o m  t h e  

J u n e a u  D A ' s  O f f i c e  t o  c o v e r  t h a t  c o m m u n i t y .  W i t h  t h e  l e g i s l a t u r e  

c r e a t i n g  a  s u p e r i o r  c o u r t  j u d g e s h i p  i n  W r a n g e l l  a n d  P e t e r s b u r g ,  

i t  i s  n e c e s s a r y  f o r  t h e  J u n e a u  D i s t r i c t  A t t o r n e y ' s  O f f i c e  t o  h a v e  

a n  a t t o r n e y  c o v e r  t h o s e  c c m m u n i c i e s  a s  w e l l .  B e c a u s e  t h i s  

o b v i o u s l y  d e c r e a s e s  t h e  a m o u n t  o f  t i m e  a  J u n e a u  a t t o r n e y  c a n  

s p e n d  o n  J u n e a u  c a s e s ,  r h i s  n e g a t i v e l y  i m p a c t s  a l l  c r i m i n a l  c a s e s
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i n  J u n s a u ,  e s p e c i a l l y  c h i l d  a b u s e  c a s e s ,  w h i c h  a r e  e s p e c i a l l y  

l a b o r  i n t e n s i v e .

A n o t h e r  c a u s e  f o r  t h e  i n c r e a s e d  t i m e  i n v o l v e d  i n  c h i l d  

s e x u a l  a b u s e  c a s e s  a n d  t h e  i n c r e a s i n g  r a t e  o f  d i s t r i c t  a t t o r n e y  

o f f i c e s  d e c l i n i n g  t h e s e  c a s e s  i s  a  r e s u l t  o f  p r o c e d u r a l  c h a n g e s  

i n  t h e  l a w  m a d e  b y . t h e  c o u r t  o f  a p p e a l s .  T h e  f i r s t  m a j o r  s e t b a c k  

d e a l t  t o  t h e  s t a t e  b y  t h e  c o u r t  o f  a p p e a l s  i n  t h e  p r o s e c u t i o n  o f  

c h i l d  s e x u a l  a s s a u l t  c a s e s  c a m e  i n  C o v i n g t o n  v .  S t a t e ,  5 0 3  P .  2 d  

4 3 6  ( A l a s k a  A p p .  1 9 8  5 )  .  T h e  f a c t s  i n  C o v i n g t o n  a r e  s e t  o u t  b y  

t h e  c o u r t  o f  a p p e a l s  a s  f o l l o w s :

C o v i n g t o n ' s  v i c t i m  w a s  h i s  n a t u r a l  d a u g h t e r ,  D . C . O .

S h e  t e s t i f i e d  a t  t r i a l  t h a t  C o v i n g t o n  b e g a n  s e x u a l l y  

a b u s i n g  h e r  w h e n  s h e  w a s  9  o r  1 0  y e a r s  o l d .  D . C . O .  w a s  

1 3  y e a r s  o l d  a t  t h e  t i m e  o f  t r i a l .  D . C . O .  t e s t i f i e d  

t h a t  C o v i n g t o n  s l e p t  w i t h  h e r ,  t o u c h e d  h e r  b r e a s t s  a n d  

p e n e t r a t e d  h e r  v a g i n a  w i t h  h i s  f i n g e r .  A f t e r  D . C . O ' s  

d e a t h  i n  N o v e m b e r  1 9 7 7  w h e n  D . C . O .  w a s  1 3 - y e a r s - o l d ,  

C o v i n g t o n  t o l d  h e r  t h a t  s h e  r e m i n d e d  h i m  o f  h e r  m o t h e r  

a n d  h a d  D . C . O  s l e e p  w i t h  h i m  i n  b e d .

S h o r t l y  b e f o r e  D . C . O . ' s  s i x t e e n t h  b i r t h d a y ,  C o v i n g t o n  

b e g a n  h a v i n g  s e x u a l  i n t e r c o u r s e  w i t h  h e r .  D . C . O .  

t e s t i f i e d  t h a t  s h e  h a d  s e x u a l  i n t e r c o u r s e  w i t h  

C o v i n g t o n  " p r a c t i c a l l y  e v e r y  n i g h t , "  u n c i !  s h e  m o v e d  

o u t  i n  M a r c h  1 9 8 3 .  C o v i n g t o n  a l l e g e d l y  t o l d  h e r  t h a t  

h e  d i d  n o r  w a n t  h e r  t o  " g r o w  u p  n a i v e  l i k e  [ h e r !

m o t h e r . "  C . C . ,  D . C . O . ' s  b r o t h e r ,  t h e  1 3 - y e a r - o l d  s e n  

o f  t h e  d e f e n d a n t ,  a l s o  c o r r o b o r a t e d  D . C . O  t e s t i f y i n g

t h a t  o n  M o t h e r ' s  D a y  1 9 8 2  h e  s a w  a n  e m p t y  c o n d o m  p a c k ­

a g e  o n  t h e  n i g h t  t a b l e  n e x t  t o  t h e  b e d  i n  w h i c h
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C o v i n g r c n  a n d  D . C . O .  w a r e  s l e e p i n g  b u r  r h a t  h e  c c u l d  

n o t  s e e  i f  t h e y  h a d  c l o t h e s  o n ,  n o r  c o u l d  h e  r e  m e  r a c e r  

i f  t h e  d o e r  o f  t h e  b e d r o o m  h a d  b e e n  s h u t .  H e  a l s o  

t e s t i f i e d  t h a t  t h r o u g h o u t  1 9 8 2  h i s  f a t h e r  a n d  s i s t e r  

w e r e  s l e e p i n g  i n  t h e  s a m e  b e d .  C o v i n g t o n  t e s t i f i e d  i n  

h i s  o w n  d e f e n s e ,  h e  c o n c e d e d  t h a t  h e  h a d  s l e p t  i n  t h e  

s a m e  b a d  w i t h  D . C . O .  f r o m  A u g u s t  o r  S e p t e m b e r  1 9 7 9  

u n t i l  D . C . O .  m o v e d  o u t  i n  M a r c h  1 9 8 3  b u t  c o n t e n d e d  h e  

h a d  n e v e r  f o n d l e d  o r  p e n e t r a t e d  h e r  w i t h  h i s  f i n g e r  o r  

p e n i s . -  H e  s t a t e d  t h a t  t h e  b e d r o o m  d o o r  w a s  a l w a y s  o p e n  

a n d  t h a t  D . C . O .  h a d  s l e p t  w i t h  h i m  a t  h e r  o w n  r e q u e s t  

a n d  n o t  b e c a u s e  o f  a n y t h i n g  h e  s a i d  o r  d i d .  H e  a l s o  

d e n i e d  t h e  t r u t h  o f  e a r l i e r  o u t - o f - c o u r t  t a p e  r e c o r d e d  

s t a t e m e n t s  i n  w h i c h  h e  a d m i t t e d  h a v i n g  h a d  s e x u a l  

i n t e r c o u r s e  w i t h  D . C . O .  a f t e r  h e r  s i x t e e n t h  b i r t h d a y .  

C o v i n g t o n ' s  t e s t i m o n y  a l s o  s u g g e s t e d  t h a t  D . C . O .  w a s  

m o t i v a t e d  t o  l i e  i n  o r d e r  t o  o b r a i n  c u s t o d y  o f  h e r  

y o u n g e r  s i s t e r  a n d  p r e v e n t  C o v i n g t o n  f r o m  m o v i n g  o u t -  

o f - s t a t e  w i t h  h e r .

I n  t h i s  c a s e  t h e  c o u r t  o f  a p p e a l s  r e v e r s e d  C o v i n g t o n ' s  c o n v i c t i o n

b e c a u s e  D . C . O .  c o u l d  n o t  b e  s p e c i f i c  w i t h  t h e  j u r y  a s  t o  a n y ,

p a r t i c u l a r  i n s t a n c e  a n d  h e n c e  i t  w a s  p o s s i b l e  t h a t  s o m e  m e m b e r s  

o f  t h e  j u r y  w e r e  t h i n k i n g  o f  o n e  i n s t a n c e  o f  s e x u a l  i n t e r c o u r s e  

a n d  c o n v i c t i n g  M r .  C o v i n g t o n  f o r  t h a t  o f f e n s e ,  w h i l e  o t h e r s  w e r e  

t h i n k i n g  o f  a  d i f f e r e n t  i n s t a n c e  o f  s e x u a l  a s s a u l t  a n d  c o n v i c t i n g  

C o v i n g t o n  f o r  t h a t  i n s t a n c e .  I n  e f f e c t ,  C o v i n g t o n  b e c a u s e  o f  t h e v  

f r e q u e n c y  a n d  n u m b e r  o f  o c c a s i o n s  t h a t  h e  p e n e t r a n a d  , : i s  

d a u g h t e r ,  w a s  a b l e  t o  c o n v i n c e  t h e  c o u r t  o f  a p p e a l s  t h a t  a  j u r y  

c o u i d  n o t  b e  u n a n i m o u s  a s  t o  a n y  s p e c i f i c  a c z  h e  e n g a g e d ^  i n  a n d  

t h e r e f o r e  s h o u l d  h a v e  h i s  c o n v i c t i o n  r e v e r s e d .  I n  C o v i n g t o n  t h e  

v i c t i m  w a s ,  a t  t h e  t i m e  o f  t r i a l ,  o v e r  1 9  y e a r s  o f  a g e  a n d  t h e



s r a t e  m a y  w e l l  h a v e  b e e n  a b l e  t o  f o c u s  i n  o n  o n e  o f  c h s  s e x u a l  

a s s a u l t s  s u f f i c i e n t  t o  c o n v i n c e  a l l  t w e l v e  p e o p l e  o n  a  j u r y  o f  

t h a t  o n e  e v e n t .  H o w e v e r ,  t h i s  c a s e  a l l  b u t  e l i m i n a t e s  t h e  p r o s e ­

c u t i o n  o f  m u l t i p l e  s e x u a l  a s s a u l c s  o n  y o u n g  c h i l d r e n  w h o  c a n n o t  

a s  r e a d i l y  d i s t i n g u i s h  b e t w e e n  e v e n t s  o c c u r r i n g  o n  c o n s e c u t i v e

n i g h t s  w h e n  t h e y  a r e  f o u r  o r  f i v e  y e a r s  o f  a g e . T h e  C o v i n g t o n

d e c i s i o n  r e w a r d s  t h e  m u l t i p l e  s e x  o f f e n d e r  w h o  o f f e n d s  a g a i n s t  

y o u n g e r  c h i l d r e n .  I f  a n  o f f e n d e r  w e r e  t o  s e x u a l l y  a b u s e  a  c h i l d  

c n  o n l y  o n e  o c c a s i o n ,  t h e  c h i l d  c o u l d  b e  s p e c i f i c  t o  t h a t  e v e n t ;  

h o w e v e r ,  i f  m u l t i p l e  s e x u a l  a s s a u l t s  h a v e  o c c u r r e d ,  a s  t h e y  d o  i n  

t h e  m a j o r i t y  o f  c a s e s ,  y o u n g  c h i l d r e n  a r e  u n a b l e  t o  d i s t i n g u i s h  

b e t w e e n  m u l t i p l e  e v e n t s .

T h i s  w a s  a p t l y  d e m o n s t r a t e d  o n l y  a  w e e k  a g o  i n  

K e t c h i k a n  w h e n  d u r i n g  t h e  m i d d l e  o f  a  t r i a l  t h e  s t a t e  w a s  f o r c e d  

t o  d i s m i s s  t h e  s e x u a l  a b u s e  c a s e  a g a i n s t  a  c h i l d  w h o ,  a l t h o u g h  

t e s t i f i e d  c o n s i s t e n t l y  a s  t o  s e x u a l  a b u s e s  b y  h i s  f a t h e r ,  o n  

c r o s s - e x a m i r i a ' t  i o n  g a v e  d i f f e r e n t  d a t e s  t h a n  t h e  s r a t e  e l i c i t e d  i n  

i t s  d i r e c t  e x a m i n a t i o n .  C h i l d r e n  u p  t h r o u g h  t h i r d  g r a d e  o f t e n  

h a v e  d i f f i c u l t y  i n  t i m e  s e q u e n c i n g  a n d  s p e c i f i c i t y  a s  t o  d a r e s .

A  s t a t u t e  s i m i l a r  t o  A S  1 1 . 4 6 . 1 1 0 ,  C o n s o l i d a t i o n  o f  T h e f t  

O f f e n s e s :  P l e a d i n g  a n d  P r c o f ,  w h i c h  a l l o w s  f o r  a  j u r y  t o  c o n v i c t
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a  p e r s o n  g u i l t y  o f  a  c r i m e  o f  t h e f t  o n  m u l t i p l e  t h e o r i e s  m a y  

s o i v e  t h e  C o v i n g t o n  p r o b l e m .

I n  a  c a s e  a r i s i n g  o u t  o f  J u n e a u ,  M o o r  v .  S t a t e ,  7 0 9  

P . 2 d  4 9 8  ( A l a s k a  A p p .  1 9 8 5 ) ,  t h e  c o u r t  o f  a p p e a l s  r e j e c t e d  t h e  

l o n g - h e l d  b e l i e f  t h a t  i n c i d e n t s  o f  s e x u a l  a b u s e  i n v o l v i n g  e t h e r  

c h i l d  v i c t i m s  a r e .  a d m i s s i b l e  i n  s e x u a l  a s s a u l t  c a s e s  t o  s h o w  

" l e w d  d i s p o s i t i o n . "  T h e  A l a s k a  S u p r e m e  C o u r t  i n  B u r k s  v .  S t a t e , 

6 2 4  P . 2 d  1 2 4 0  ( A l a s k a  1 9 8 0 ) ,  s e e m e d  t o  a g r e e  w i t h  t h e  s t a t e ' s  

p o s i t i o n  b u t  t h e  c o u r t  o f  a p p e a l s  d i s t i n g u i s h e d  3 u r k e  i n  s a y i n g  

t h a t  t h e  p r i o r  s e x u a l  m i s c o n d u c t  n e e d e d  t o  b e  w i t h  t h e  s a m e  

v i c t i m .

A n o t h e r  b l o w  w a s  d e a l t  t o  t h e  p r o s e c u t i o n  o f  c h i l d  

s e x u a l  a s s a u l t  c a s e s  b y  t h e  c o u r t  o f  a p p e a l s  i n  B o l d e n  v .  S t a t e ,  

7 2 0  ? . 2 d  9 5 7  ( A l a s k a  A p p .  1 9 8 6 ) .  T h e  f a c t s  i n  B o l d e n  a s  r e c i t e d  

b y  t h e  c o u r t  o f  a p p e a l s  a r e :

R o b e r t  B o l d e n  w a s  c o n v i c t e d  a f t e r  a  j u r y  t r i a l  o f  t h r e e  

c o u n t s  o f  L e w d  a n d  L a s c i v i o u s  A c t s  T o w a r d s  C h i l d r e n ,  

f o r m e r  A S  1 1 . 1 5 . 1 3 5 ( a )  a n d  o f  o n e  c o u n t  o f  R a p e ,  f o r m e r  

A S  1 1 . 1 5 . 1 2 0 ( a ) .  T h e  v i c t i m s  w e r e  B o l d e n ' s  d a u g h t e r s ,

R . ,  t h e n  a g e d  1 3  o r  1 4 ,  a n d  M . ,  t h e n  a g e d  1 1  o r  1 2 .

T h e  i n c i d e n t s  o c c u r r e d  i n  D e c e m b e r  1 9 7 3  a n d  t h r o u g h
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C o n c e r n i n g  t h e  i n c i d e n t  c h a r g e d  i n  C o u n t  I  o f  t h e  

i n d i c t m e n t ,  R .  t e s t i f i e d  t h a t  B o l d e r ,  h a d  o f f e r e d  t o  c a y  

h e r  5 5 0  t o  " g i v e  h i m  h e a d . "  R .  t -  i f i e d  t h a t  B o l d e n  

f o r c e d  h e r  t c  t o u c h  h i s  p e n i s  a f t e r  s h e  r e f u s e d .  I n  

a d d i t i o n  t c  t h i s  i n c i d e n t ,  R .  t e s t i f i e d  t h a t  B o l d e n  

f r e q u e n t l y  f o n d l e d  h e r  b r e a s t s  a n d  t h a t  B o l d e n  h a d  

t o u c h e d  h e r  v a g i n a  o n  n u m e r o u s  o c c a s i o n s .

R .  a l s o  t e s t i f i e d  t o  o t h e r  i n c i d e n t s  i n v o l v i n g  B o l d e n ,  

h e r s e l f ,  h e r  s i s t e r s ,  a n d  f r i e n d s .  R .  t e s t i f i e d  t h a t  

s h e  h a d  s e e n  B o l d e n  f o n d l e  h e r  s i s t e r  K . ' s  v a g i n a l  

a r e a .  S h e  a l s o  t e s t i f i e d  t h a t  B o l d e n  s u p p l i e d  h e r s e l f  

a n d  o n e  o f  h e r  f r i e n d s  w i t h  l i q u o r ,  a n d  t h a t  B o l d e n  

a t t e m p t e d  t o  m o l e s t  h e r  f r i e n d .  R .  a d d i t i o n a l l y  t e s t i ­

f i e d  t h a t  B o l d e n  h a d  o n c e  a t t e m p t e d  p e n i l e  i n t e r c o u r s e  

w i t h  h e r  a n d  t h a t  h e  h a d  a t t e m p t e d  t o  b r i b e  h e r  t o  h a v e  

s e x  w i t h  h i m .  T h e  s t a t e  c h a r g e d  B o l d e n  w i t h  o n e  

i n c i d e n t  o n l y  w i t h  r e s p e c t  t o  R .  -  t h a t  b e i n g  t h e  i n c i ­

d e n t  w h e n  h e  o f f e r e d  R .  t h e  $ 5 0 .

O f  c o u r s e ,  u n d e r  C o v i n g t o n  t h e  s t a t e  w a s  p r e c l u d e d  f r o m  c h a r g i n g  

m u l t i p l e  c o u n t s  a n d  h a d  t o  b e  v e r y  s p e c i f i c  a s  t o  o n e  i n c i d e n t .  

R e t u r n i n g  t o  t h e  c o u r t ' s  d e s c r i p t i o n  o f  t h e  c a s e ,  t h e  c o u r t  s a i d :

T h e  o t h e r  t h r e e  c o u n t s  o f  t h e  i n d i c t m e n t  c h a r g e d  B o l d e n  

w i t h  i n c i d e n t s  i n v o l v i n g  M .  M .  t e s t i f i e d  t h a t  B o l d e n  

h a d  i n s e r t e d  h i s  f i n g e r s  i n t o  h e r  v a g i n a  o n  f o u r  o r  

f i v e  o c c a s i o n s .  M .  a l s o  t e s t i f i e d  t h a t  B o l d e n  t o u c h e d  

h e r  b r e a s t s  a n d  f o r c e d  h e r  t o  t o u c h  h i s  p e n i s .

I n  a d d i t i o n  t o  t h e  i n c i d e n t s  i n v o l v i n g  h e r  p e r s o n a l l y ,  

M .  t e s t i f i e d  t h a t  s h e  s a w  B o l d e n  w i r h  h i s  h a n d  u n d e r  

t h e  b e d  c o v e r s  n e a r  R . 1 s  v a g i n a l  a r e a .  M .  a l s o  r e l a t e d  

a n  i n c i d e n t  w h e n  s h e  h e a r d  a  f r i e n d ,  w h o  w a s  s p e n d i n g  

t h e  n i g h t ,  t a l l  3 o l d e n  t o  " s t o p  i t . "  > i .  s i m i l a r l y  

d e s c r i b e d  a n  i n c i d e n t  i n v o l v i n g  a n o t h e r  f r i e n d  w h o  w a s  

a l s o  s p e n d i n g  t h e  n i g h u .  I n  t h i s  i n c i d e n t ,  M .  ' s  f r i e n d  

a p p a r e n t l y  b e c a m e  i n t o x i c a t e d  o n  l i q u o r  t h a t  3 o i c e n  h a d  

s u p p l i e d  a n d  h a d  i n t e r c o u r s e  w i t h  B o l d e n .  T h e  v i c t i m  

w a s  a l s o  a  m i n o r .
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I n  a d d i t i o n  t o  3 o l d e n ' s  t w o  d a u g h t e r s '  t e s t i m o n y ,  t h e  

s - a t s  p r e s e n t e d  s e v e r a l  o t h e r  w i t n e s s e s  w h o  t e s t i f i e d  

a b o u t  u n c h a r g e d  s e x u a l  a c t s .  A  t h i r d  d a u g h t e r ,  K .  ,  

r e l u c t a n t l y  t e s t i f i e d  f o r  t h e  s t a t e .  S h e  t e s t i f i e d  

t h a t  B o l d e n  h a d  t o u c h e d  h e r  b r e a s t s  a n d  v a g i n a .  S h e  

a l s o  i n d i c a t e d  t h a t  s h e  h a d  s e e n  B o l d e n  t o u c h  h e r  

s i s t e r s  a n d  c o r r o b o r a t e d  > 1 . ' s  a c c o u n t  o f  t h e  i n c i d e n t  

w h e r e  3 o l d e n  h a d  s u p p l i e d  l i q u o r  a n d  h a d  s e x u a l  i n t e r ­

c o u r s e  w i t h  M . ' s  f r i e n d .  3 o l d e n ' s  d a u g h t e r s '  m o t h e r  

( B o l d e n ' s  e x - w i f e )  t e s t i f i e d  t h a t  s h e  h a d  s e e n  o n e  

i n c i d e n t  i n  w h i c h  B o l d e n  w a s  f o n d l i n g  K .

T h e  s t a t e  c a l l e d  s e v e r a l  o t h e r  m i n o r  v i c t i m s .  O n e  

t e s t i f i e d  t h a t  B o l d e n  h a d  l a i d  o n  t o p  o f  h e r ,  w i t h o u t  

h e r  c o n s e n t ,  a n d  t r i e d  t o  f o r c e  h e r  l e g s  a p a r t ,  a n d  

t h a t  3 o l d e n  h a d  b o u g h t  h e r  l i q u o r .  A n o t h e r  t e s t i f i e d  

t h a t  B o l d e n  p u l l e d  h e r  c l o s e  t o  h i m  o n  t h e  c o u c h  a n d  

t h e n  a s k e d  h e r  t c  t a k e  o f f  h e r  r o b e .  Y e t  a n o t h e r  

t e s t i f i e d  t h a t  B o l d e n  k i s s e d  h e r  w i t h o u t  h e r  p e r m i s ­

s i o n .  F i n a l l y ,  t h e  s t a t e  c a l l e d  a  m i n o r  w h o  r e l a t e d  

t w o  s e p a r a t e  i n c i d e n t s  i n v o l v i n g  B o l d e n .  F i r s t ,  s h e  

t e s t i f i e d  t h a t  B o l d e n ,  M . ,  a n d  h e r s e l f  w e r e  a l l  i n  

3 o l d e n ' s  b e d r o o m  n a k e d .  S h e  t e s t i f i e d  t h a t  3 o l a e n  

p e r f o r m e d  c u n n i l i n g u s  u p o n  h e r ,  d i g i t a l  p e n e t r a t i o n  o n  

h e r ,  a n d  f o r c e d  h e r  t o  p e r f o r m  f e l l a t i o  u p o n  h i m .  

S e c o n d ,  s h e  t e s t i f i e d  t h a t  B o l d e n  b o u g h t  h e r ,  R . ,  M . ,  

a n d  a n o t h e r  f r i e n d  l i q u o r  a n d  o r d e r e d  t h e m  t o  t a k e  

t h e i r  u n d e r w e a r  o f f .  S h e  t e s t i f i e d  t h a t  B o l d e n  t h e n  

h a d  i n t e r c o u r s e  w i t h  t h e  o t h e r  f r i e n d  w h i l e  s h e  a n d  

B o l d e n ' s  d a u g h t e r  w a t c h e d .  A l l  o f  t h e  d e s c r i b e d  

i n c i d e n t s  o c c u r r e d  w h e n  t h e  w i t n e s s e s  w e r e  s p e n d i n g  t h e  

n i g h t  a t  B o l d e n ' s  h o m e  w h e n  B o l d e n ' s  w i f e  w a s  a w a y  a n d  

a p p e a r e d  t o  h a v e  o c c u r r e d  w i t h i n  a  t h r e e  y e a r  p e r i o d .

T h e  t r i a l  c o u r t  a d m i t t e d  t h e  e v i d e n c e  o f  t h e  a c t s  o f  s e x u a l  

m i s c o n d u c t  w h i c h  w e r e  n o t  s p e c i f i c a l l y  s e t  o u t  i n  t h e  i n d i c t m e n t  

u n d e r  E v i d e n c e  R u l e  a u 4 ( b )  w h i c h  s a y s :

E v i d e n c e  o f  o t h e r  c r i m e s ,  w r o n g s ,  o r  a c t s  i s  n o t  a d m i s ­

s i b l e  t o  p r o v e  t h e  c h a r a c t e r  o f  a  p e r s o n  i n  o r d e r  r e
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s h e w  t h a t  h e  a c t e d  i n  c o n f o r m i t y  t h e r e w i t h .  I t  m a y ,  

h o w e v e r ,  b e  a d m i s s i b l e  f o r  o t h e r  p u r p o s e s ,  s u c h  a s  

p r o o f  o f  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  

p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  c f  m i s t a k e  c r  

a c c i d e n t .

3 o l a e n  a p p e a l e d  h i s  c o n v i c t i o n  c l a i m i n g  t h a t  t h e  t r i a l  c o u r t  w a s  

w r o n g  i n  a l l o w i n g  i n  t h e  e v i d e n c e  o f  h i s  s e x u a i  a c t i v i t y  e x c e p t  

f o r  t h e  v e r y  s p e c i f i c  i n c i d e n t s  c h a r g e d  i n  t h e  i n d i c t m e n t .  T h e  

s t a t e  c o n t e n d e d  t h a t  t h e  a c t s  w e r e  a d m i s s i b l e  u n d e r  E v i d e n c e  

R u l e  4 0 4 ( b )  t o  s h o w  a  c o m m o n  s c h e m e '  o r  p l a n .  T h i s  i s  t h e  a c c e p t ­

e d  r u l e  i n  C a l i f o r n i a .  P e o p l e  v .  T h o m a s ,  2 0  C a l .  3 r d  4 5 7 ,  1 4 3  

C a l .  R p t r .  2 1 5 ,  5 7 3  P . 2 d  4 3 3  ( C a l i f .  1 9 7 8 ) .  T h e  A l a s k a  C o u r t  o f  

A p p e a l s  f o u n d  t h a t  a d m i s s i o n s  o f  t h e  d e f e n d a n t ' s  p r e v i o u s  s i m i l a r  

s e x u a l  a c t s ,  w i t h  a n o t h e r  v i c t i m ,  c o n s t i t u t e d  i n a d m i s s i b l e  

p r o p e n s i t y  e v i d e n c e  a n d  t h e r e f o r e  r e v e r s e d  h i s  c o n v i c t i o n .

3 y  f a r  t h e  m o s t  t r o u b l i n g  c a s e  i s  B r o w e r  v .  S t a t e ,  ________

P . 2 d  __________ ,  C t .  A p p .  O p .  N o .  6 5 6  ( N o v e m b e r  2 8 ,  1 9 8 6 ) ,  b e c a u s e

t h i s  c a s e  c h a n g e s  t h e  r u l e s  o f  e v i d e n c e  a s  t h e y  r e l a t e  t o  s e x u a l

a b u s e  o f  m i n o r  c a s e s  b u t  t o  n o  o t h e r  o f f e n s e .  T h e  c o u r t  o f

a p p e a l s  a p p e a r s  t o  b e  h o l d i n g  t h e  s t a t e  t o  a  d i f f e r e n t  s t a n d a r d ,

a n d  a  h i g h e r  s t a n d a r d  i n  s e x u a l  a b u s e  c a s e s  t h a n  i n  a n y  o t h e r  

t y p e  o f  c r i m i n a l  p r o s e c u t i o n .  T h e  f a c t s  a s  s e t  c u t  b y  t h e  c o u r t  

o f  a p p e a l s  i n  B r o w e r  a r e :
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s h e w  t h a t  h e  a c t e d  i n  c o n f o r m i t y  t h e r e w i t h .  I t  m a y ,  

h o w e v e r ,  b e  a d m i s s i b l e  f o r  o t h e r  p u r p o s e s ,  s u c h  a s  

p r o o f  o f  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  

p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  o f  m i s t a k e  c r  

a c c i d e n t .

3 o i d e n  a p p e a l e d  h i s  c o n v i c t i o n  c l a i m i n g  t h a t  t h e  t r i a l  c o u r t  w a s  

w r o n g  i n  a l l o w i n g  i n  t h e  e v i d e n c e  o f  h i s  s e x u a l  a c t i v i t y  e x c e p t  

f o r  t h e  v e r y  s p e c i f i c  i n c i d e n t s  c h a r g e d  i n  t h e  i n d i c t m e n t .  T h e  

s t a t e  c o n t e n d e d  t h a t  t h e  a c t s  w e r e  a d m i s s i b l e  u n d e r  E v i d e n c e  

R u l e  4 0 4 ( b )  t o  s h o w  a  c o m m o n  s c h e m e '  o r  p l a n .  T h i s  i s  t h e  a c c e p t ­

e d  r u l e  i n  C a l i f o r n i a .  P e o p l e  v .  T h o m a s ,  2 0  C a l .  3 r d  4 5 7 ,  1 4 3  

C a l .  R p t r .  2 1 5 ,  5 7 3  P . 2 d  4 3 3  ( C a l i f .  1 9 7 8 ) .  T h e  A l a s k a  C o u r t  o f  

A p p e a l s  f o u n d  t h a t  a d m i s s i o n s  o f  t h e  d e f e n d a n t ' s  p r e v i o u s  s i m i l a r  

s e x u a l  a c t s ,  w i t h  a n o t h e r  v i c t i m ,  c o n s t i t u t e d  i n a d m i s s i b l e  

p r o p e n s i t y  e v i d e n c e  a n d  t h e r e f o r e  r e v e r s e d  h i s  c o n v i c t i o n .

3 v  f a r  t h e  m o s t  t r o u b l i n g  c a s e  i s  B r o w e r  v .  S t a t e ,  ________

P . 2 d  __________ ,  C t .  A p p .  O p .  N o .  6 5 6  ( N o v e m b e r  2 8 ,  1 9 8 6 ) ,  b e c a u s e

t h i s  c a s e  c h a n g e s  t h e  r u l e s  o f  e v i d e n c e  a s  t h e y  r e l a t e  t o  s e x u a l  

a b u s e  o f  m i n o r  c a s e s  b u t  t o  n o  o t h e r  o f f e n s e .  T h e  c o u r t  o f  

a p p e a l s  a p p e a r s  t o  b e  h o l d i n g  t h e  s t a t e  t o  a  d i f f e r e n t  s t a n d a r d ,

a n d  a  h i g h e r  s t a n d a r d  i n  s e x u a l  a b u s e  c a s e s  t h a n  i n  a n y  o c h e r
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J o h n  B r e w e r  w a s  c h a r g e d  w i t h  s e v e r a l  c o u n t s  i n v o l v i n g  

s e x u a l  m i s c o n d u c t .  T h e  c o n v i c t i o n s  f r o m  w h i c h  B r o w e r  

a p p e a l s  i n v o l v e s  J . L .

J . L .  t e s t i f i e d  t o  t h e  g r a n d  j u r y  t h a t  s h e  w a s  1 6  y e a r s  

o l d  a t  t h e  t i m e  o f  t h e  i n c i d e n t s .  J . L .  l i v e d  w i t h  

B r o w e r  i n  3 a r r o w .

J . L .  t e s t i f i e d  b e f o r e  t h e  g r a n d  j u r y  a b o u t  s e v e r a l  

i n c i d e n t s  i n v o l v i n g  B r o w e r .  J . L .  t e s t i f i e d  a b o u t  a n  

i n c i d e n t  w h i c h  o c c u r r e d  w h e n  h e  w a s  w a t c h i n g  T V  i n  t h e  

l i v i n g  r o o m  o f  B r o w e r ' s  h o m e .  J . L .  t e s t i f i e d  t h a t

B r o w e r  e n t e r e d  t h e  r o o m ,  a p p r o a c h e d  J . L . ,  a n d  b e g a n  t o  

r u b  J . L .  o n  t h e  b a c k  a n d  l e g s .  J . L .  a l l e g e d l y  t o l d

3 r o w e r  t o  s t o p ,  b u t  B r o w e r  c o n t i n u e d ,  u n b u c k l i n g  J . L . ' s  

b e l t .  J . L .  b e c a m e  s c a r e d  a n d  b e g a n  w r e s t l i n g  w i t h

B r o w e r .  B r o w e r  t h e n  p u r p o r t e d  t h r e w  J . L .  o n  t h e  f l o o r .  

J . L .  p i c k e d  u p  a  m e t a l  c o f f e e  c u p  a n d  t h r e a t e n e d

B r o w e r ,  w h o  t h e n  d i s c o n t i n u e d  h i s  a d v a n c e s .  J . L .  

s t a t e d  t h a t  h e  r e c e i v e d  a  b r u i s e  f r o m  t h e  f a l l .  J . L .  

m o v e d  o u t  o f  3 r o w e r ' s  h o u s e  f o r  t h r e e  d a y s ,  t h e n  

r e t u r n e d .  T h e  i n c i d e n t  g a v e  r i s e  t o  C o u n t  I X ,  c h a r g i n g  

a t t e m p t e d  f i r s t  d e g r e e  s e x u a l  a s s a u l t ,  f o r  w h i c h  t h e  

j u r y  c o n v i c t e d  B r e w e r  o f  t h e  l e s s e r  i n c l u d e d  o f f e n s e  o f  

a t t e m p t e d  s e c o n d  d e g r e e  s e x u a l  a s s a u l t .

J . L .  a l s o  t e s t i f i e d  t h a t  B r o w e r  a p p r o a c h e d  J . L .  o n  o n e  

n i g h t  a s  J . L .  w a s  g o i n g  t o  s l e e p .  B r o w e r  a l l e g e d l y  

b e g a n  t o  r u b  J . L . ' s  p e n i s .  M o  f u r t h e r  t e s t i m o n y  w a s  

p r e s e n t e d .  T h i s  i n c i d e n t  g a v e  r i s e  t o  C o u n t  X I  ( s e c o n d  

d e g r e e  s e x u a l  a s s a u l t ) .

A t  t r i a l ,  J . L .  t e s t i f i e d  r e g a r d i n g  a n o t h e r  i n c i d e n t

d e s c r i b i n g  B r o w e r 1 £ _ a c t i o n s j   " h e _  t r i e d  t o  h u m p  o n  m e

s o  I  t o l d  h i m  n o . "  H o w e v e r ,  J . L .  t o t a l l y  r e c a n t e d  h i s  

d e s c r i p t i o n  o f  t h e  i n c i d e n t  w h i c h  h a d  g i v e r ,  r i s e  t o  t h e  

s e x u a l  a s s a u l t  c h a r g e .  T h e  s t a t e  s u c c e s s f u l l y  

i m p e a c h e d  J . L .  w i t h  h i s  g r a n d  j u r y  t e s t i m o n y .

I t  i s  a  l o n g s t a n d i n g  r u l e  i n  t h e  p r o s e c u t i o n  o f  a l l  

o r m s  o f  c r i m i n a l  a c t i v i t y  t h a t  a  w i t n e s s ,  i n c l u d i n g  t h e  v i c t i m ,  

l a y  b e  i m p e a c h e d  b y  h i s  o r  h e r  p r i o r  i n c o n s i s t e n t  e v i d e n c e .  T h e
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C o n c e r n i n g  t h e  i n c i d e n t  c h a r g e d  i n  C o u n t  I  o f  t h e  

i n d i c t m e n t ,  R .  t e s t i f i e d  t h a t  B o l d e n  h a d  o f f e r e d  t o  c a y  

h e r  5 5 0  t o  " g i v e  h i m  h e a d . "  R .  t e s t i f i e d  t h a t  B o l d e n  

f o r c e d  h e r  t c  t o u c h  h i s  p e n i s  a f t e r  s h e  r e f u s e d .  I n  

a d d i t i o n  t o  t h i s  i n c i d e n t ,  R .  t e s t i f i e d  t h a t  B o l d e n  

f r e q u e n t l y  f o n d l e d  h e r  b r e a s t s  a n d  t h a t  B o l d e n  h a d  

t o u c h e d  h e r  v a g i n a  o n  n u m e r o u s  o c c a s i o n s .

R .  a l s o  t e s t i f i e d  t o  o t h e r  i n c i d e n t s  i n v o l v i n g  B o l d e n ,  

h e r s e l f ,  h e r  s i s t e r s ,  a n d  f r i e n d s .  R .  t e s t i f i e d  t h a t  

s h e  h a d  s e e n  B o l d e n  f o n d l e  h e r  s i s t e r  K . ' s  v a g i n a l  

a r e a .  S h e  a l s o  c e s t i f i e d  t h a t  B o l d e n  s u p p l i e d  h e r s e l f  

a n d  o n e  o f  h e r  f r i e n d s  w i t h  l i q u o r ,  a n d  t h a t  B o l d e n  

a t t e m p t e d  t o  m o l e s t  h e r  f r i e n d .  R .  a d d i t i o n a l l y  t e s t i ­

f i e d  t h a t  B o l d e n  h a d  o r . c e  a t t e m p t e d  p e n i l e  i n t e r c o u r s e  

w i t h  h e r  a n d  t h a t  h e  h a d  a t t e m p t e d  t o  b r i b e  h e r  t o  h a v e  

s e x  w i t h  h i m .  T h e  s t a t e  c h a r g e d  3 o l d e n  w i t h  o n e  

i n c i d e n t  o n l y  w i t h  r e s p e c t  t o  R .  -  t h a t  b e i n g  t h e  i n c i ­

d e n t  w h e n  h e  o f f e r e d  R .  t h e  $ 5 0 .

O f  c o u r s e ,  u n d e r  C o v i n g t o n  t h e  s t a t e  w a s  p r e c l u d e d  f r o m  c h a r g i n g  

m u l t i p l e  c o u n t s  a n d  h a d  t o  b e  v e r y  s p e c i f i c  a s  t c  o n e  i n c i d e n t .  

R e t u r n i n g  t o  t h e  c o u r t ' s  d e s c r i p t i o n  o f  t h e  c a s e ,  t h e  c o u r t  s a i d :

T h e  o t h e r  t h r e e  c o u n t s  o f  t h e  i n d i c t m e n t  c h a r g e d  B o l d e n  

w i t h  i n c i d e n t s  i n v o l v i n g  M .  M .  t e s t i f i e d  t h a t  B o l d e n  

h a d  i n s e r t e d  h i s  f i n g e r s  i n t o  h e r  v a g i n a  o n  f o u r  o r  

f i v e  o c c a s i o n s .  M .  a l s o  t e s t i f i e d  t h a t  B o l d e n  t o u c h e d  

h e r  b r e a s t s  a n d  f o r c e d  h e r  t o  t o u c h  h i s  p e n i s .

I n  a d d i t i o n  t o  t h e  i n c i d e n t s  i n v o l v i n g  h e r  p e r s o n a l l y ,  

M .  t e s t i f i e d  t h a t  s h e  s a w  B o l d e n  w i t h  h i s  h a n d  u n d e r  

t h e  b e d  c o v e r s  n e a r  R . ' s  v a g i n a l  a r e a .  M .  a l s o  r e l a t e d  

a n  i n c i d e n t  w h e n  s h e  h e a r d  a  f r i e n d ,  w h o  w a s  s p e n d i n g  

t h e  n i g h t ,  t e l l  3 o l d e n  t o  " s t o p  i t . "  M . s i m i l a r l y  

d e s c r i b e d  a n  i n c i d e n t  i n v o l v i n g  a n o t h e r  f r i e n d  w h o  w a s  

a l s o  s p e n d i n g  c h e  n i g h c .  I n  t h i s  i n c i d e n t ,  M . 1 s  f r i e n d  

a p p a r e n t l y  b e c a m e  i n t o x i c a t e d  o n  l i q u o r  t h a t  3 o i c e n  h a d  

s u p p l i e d  a n d  h a d  i n t e r c o u r s e  w i t h  B o l d e n .  T h e  v i c t i m  

w a s  a l s o  a  m i n o r .
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I n  a d d i t i o n  t o  3 o l d e n ' s  t w o  d a u g h t e r s '  t e s t i m o n y ,  t h e  

s t a t e  p r e s e n t e d  s e v e r a l  o t h e r  w i t n e s s e s  w h o  t e s t i f i e c  

a b o u t  u n c h a r g e d  s e x u a l  a c t s .  A  t h i r d  d a u g h t e r ,  K .  ,  

r e l u c t a n t l y  t e s t i f i e d  f o r  t h e  s t a t e .  S h e  t e s t i f i e d  

t h a t  B o l d e n  h a d  t o u c h e d  h e r  b r e a s t s  a n d  v a g i n a .  S h e  

a l s o  i n d i c a t e d  t h a t  s h e  h a d  s e e n  B o l d e n  t o u c h  h e r  

s i s t e r s  a n d  c o r r o b o r a t e d  > i . ' s  a c c o u n t  o f  t h e  i n c i d e n t  

w h e r e  3 o l d e n  h a d  s u p p l i e d  l i q u o r  a n d  h a d  s e x u a l  i n t e r ­

c o u r s e  w i t h  M . ' s  f r i e n d .  B o l d e n ' s  d a u g h t e r s '  m o t h e r  

( B o l d e n ' s  e x - w i f e )  t e s t i f i e d  t h a t  s h e  h a d  s e e n  o n e  

i n c i d e n t  i n  w h i c h  B o l d e n  w a s  f o n d l i n g  K .

T h e  s t a t e  c a l l e d  s e v e r a l  o t h e r  m i n o r  v i c t i m s .  O n e  

t e s t i f i e d  t h a t  B o l d e n  h a d  l a i d  o n  t o p  o f  h e r ,  w i t h o u t  

h e r  c o n s e n t ,  a n d  t r i e d  t o  f o r c e  h e r  l e g s  a p a r t ,  a n d  

t h a t  3 o l d e n  h a d  b o u g h t  h e r  l i q u o r .  A n o t h e r  t e s t i f i e d  

t h a t  B o l d e n  p u l l e d  h e r  c l o s e  t o  h i m  o n  t h e  c o u c h  a n d  

t h e n  a s k e d  h e r  t c  t a k e  o f f  h e r  r o b e .  Y e t  a n o t h e r  

t e s t i f i e d  t h a t  B o l d e n  k i s s e d  h e r  w i t h o u t  h e r  p e r m i s ­

s i o n .  F i n a l l y ,  t h e  s t a t e  c a l l e d  a  m i n o r  w h o  r e l a t e d  

t w o  s e p a r a t e  i n c i d e n t s  i n v o l v i n g  B o l d e n .  F i r s t ,  s h e  

t e s t i f i e d  t h a t  B o l d e n ,  M .  ,  a n d  h e r s e l f  w e r e  a l l  i n  

3 o l d e n ' s  b e d r o o m  n a k e d .  S h e  t e s t i f i e d  t h a t  3 o l a e n  

p e r f o r m e d  c u n n i l i n g u s  u p o n  h e r ,  d i g i t a l  p e n e t r a t i o n  o n  

h e r ,  a n d  f o r c e d  h e r  t o  p e r f o r m  f e l l a t i o  u p o n  h i m .  

S e c o n d ,  s h e  t e s t i f i e d  t h a t  B o l d e n  b o u g h t  h e r ,  R . ,  M . ,  

a n d  a n o t h e r  f r i e n d  l i q u o r  a n d  o r d e r e d  t h e m  t o  t a k e  

t h e i r  u n d e r w e a r  o f f .  S h e  . e s t i f i e d  t h a t  B o l d e n  t h e n  

h a d  i n t e r c o u r s e  w i t h  t h e  o t h e r  f r i e n d  w h i l e  s h e  a n d  

B o l d e n ' s  d a u g h t e r  w a t c h e d .  A l l  o f  t h e  d e s c r i b e d  

i n c i d e n t s  o c c u r r e d  w h e n  t h e  w i t n e s s e s  w e r e  s p e n d i n g  t h e  

n i g h t  a t  B o l d e n ' s  h o m e  w h e n  B o l d e n ' s  w i f e  w a s  a w a y  a n d  

a p p e a r e d  t o  h a v e  o c c u r r e d  w i t h i n  a  t h r e e  y e a r  p e r i o d .

T h e  t r i a l  c o u r t  a d m i t t e d  t h e  e v i d e n c e  o f  t h e  a c t s  o f  s e x u a l  

m i s c o n d u c t  w h i c h  w e r e  n o t  s p e c i f i c a l l y  s e t  o u t  i n  t h e  i n d i c t m e n t  

u n d e r  E v i d e n c e  R u l e  * 0 4  ( b )  w h i c h  s a y s :

E v i d e n c e  o f  o t h e r  c r i m e s ,  w r o n g s ,  o r  a c t s  i s  n o t  a d m i s ­

s i b l e  t o  p r o v e  t h e  c h a r a c t e r  o f  a  p e r s o n  i n  o r d e r  t o
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s h e w  t h a t  h e  a c t e d  i n  c o n f o r m i t y  t h e r e w i t h .  I t  m a y ,  

h o w e v e r ,  b e  a d m i s s i b l e  f o r  o t h e r  p u r p o s e s ,  s u c h  a s  

p r o o f  o f  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  

p l a n ,  k n o w l e d g e ,  i d e n t i t y ,  o r  a b s e n c e  o f  m i s t a k e  c r  

a c c i d e n t .

3 o i d e n  a p p e a l e d  h i s  c o n v i c t i o n  c l a i m i n g  t h a t  t h e  t r i a l  c o u r t  w a s  

w r o n g  i n  a l l o w i n g  i n  t h e  e v i d e n c e  o f  h i s  s e x u a l  a c t i v i t y  e x c e p t  

f o r  t h e  v e r y  s p e c i f i c  i n c i d e n t s  c h a r g e d  i n  t h e  i n d i c t m e n t .  T h e  

s t a t e  c o n t e n d e d  t h a t  t h e  a c t s  w e r e  a d m i s s i b l e  u n d e r  E v i d e n c e  

R u l e  4 0 4 ( b )  t o  s h o w  a  c o m m o n  s c h e m e '  o r  p l a n .  T h i s  ' s  t h e  a c c e p t ­

e d  r u l e  i n  C a l i f o r n i a .  P e o p l e  v .  T h o m a s ,  2 0  C a l .  3 r d  4 5 7 ,  1 4 3

C a l .  R p t r .  2 1 5 ,  5 7 3  P . 2 d  4 3 3  ( C a l i f .  1 9 7 8 ) .  T h e  A l a s k a  C o u r t  o f

«
A p p e a l s  f o u n d  t h a t  a d m i s s i o n s  o f  t h e  d e f e n d a n t ' s  p r e v i o u s  s i m i l a r  

s e x u a l  a c t s ,  w i t h  a n o t h e r  v i c t i m ,  c o n s t i t u t e d  i n a d m i s s i b l e  

p r o p e n s i t y  e v i d e n c e  a n d  t h e r e f o r e  r e v e r s e d  h i s  c o n v i c t i o n .

B y  f a r  t h e  m o s t  t r o u b l i n g  c a s e  i s  3 r o w e r  v .  S t a t e ,  ________

? . 2 d  ___________,  C t .  A p p .  O p .  N o .  6 5 6  ( N o v e m b e r  2 8 ,  1 9 8 6 ) ,  b e c a u s e

- h i s  c a s e  c h a n g e s  t h e  r u l e s  o f  e v i d e n c e  a s  t h e y  r e l a t e  t o  s e x u a l  

a 1 u s e  o f  m i n o r  c a s e s  b u t  t o  n o  o t h e r  o f f e n s e .  T h e  c o u r t  o f  

a p p e a l s  a p p e a r s  t o  b e  h o l d i n g  t h e  s t a t e  t o  a  d i f f e r e n t  s t a n d a r d ,  

a n d  a  h i g h e r  s t a n d a r d  i n  s e x u a l  a b u s e  c a s e s  t h a n  i n  a n y  o t h e r  

f  f  c r i m i n a l  p r o s e c u t i o n .  T h e  f a c t s  a s  s e t  c u t  b y  t h e  c o u r t  

o  p e a l s  i n  B r o w e r  a r e :
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J o h n  B r e w e r  w a s  c h a r g e d  w i t h  s e v e r a l  c o u n t s  i n v o l v i n g  

s e x u a l  m i s c o n d u c t .  T h e  c o n v i c t i o n s  f r o m  w h i c h  3 r o w e r  

a p p e a l s  i n v o l v e s  J . L .

J . L .  t e s t i f i e d  t o  t h e  g r a n d  j u r y  t h a t  s h e  w a s  1 6  y e a r s  

o l d  a t  t h e  t i m e  o f  t h e  i n c i d e n t s .  J . L .  l i v e d  w i t h  

B r o w e r  i n  3 a r r o w .

J . L .  t e s t i f i e d  b e f o r e  t h e  g r a n d  j u r y  a b o u t  s e v e r a l  

i n c i d e n t s  i n v o l v i n g  B r o w e r .  J . L .  t e s t i f i e d  a b o u t  a n  

i n c i d e n t  w h i c h  o c c u r r e d  w h e n  h e  w a s  w a t c h i n g  T V  i n  t h e  

l i v i n g  r o o m  o f  B r o w e r ' s  h o m e .  J . L .  t e s t i f i e d  t h a t

3 r o w e r  e n t e r e d  t h e  r o o m ,  a p p r o a c h e d  J . L . ,  a n d  b e g a n  t o  

r u b  J . L .  o n  t h e  b a c k  a n d  l e g s .  J . L ,  a l l e g e d l y  t o l d

3 r o w e r  t o  s t o p ,  b u t  B r o w e r  c o n t i n u e d ,  u n b u c k l i n g  J . L . ' s  

b e l t .  J . L .  b e c a m e  s c a r e d  a n d  b e g a n  w r e s t l i n g  w i t h  

3 r o w e r .  B r o w e r  t h e n  p u r p o r t e d  t h r e w  J . L .  o n  t h e  f l o o r .  

J . L .  p i c k e d  u p  a  m e t a l  c o f f e e  c u p  a n d  t h r e a t e n e d

B r o w e r ,  w h o  t h e n  d i s c o n t i n u e d  h i s  a d v a n c e s .  J . L .  

s t a t e d  t h a t  h e  r e c e i v e d  a  b r u i s e  f r o m  t h e  f a l l .  J . L .  

m o v e d  o u t  o f  B r o w e r ' s  h o u s e  f o r  t h r e e  d a y s ,  t h e n  

r e t u r n e d .  T h e  i n c i d e n t  g a v e  r i s e  t o  C o u n t  I X ,  c h a r g i n g  

a t t e m p t e d  f i r s t  d e g r e e  s e x u a l  a s s a u l t ,  f o r  w h i c h  t h e  

j u r y  c o n v i c t e d  B r e w e r  o f  t h e  l e s s e r  i n c l u d e d  o f f e n s e  o f  

a t t e m p t e d  s e c o n d  d e g r e e  s e x u a l  a s s a u l t .

| J . L .  a l s o  t e s t i f i e d  t h a t  B r o w e r  a p p r o a c h e d  J . L .  o n  o n e

n i g h t  a s  J . L .  w a s  g o i n g  t o  s l e e p .  B r o w e r  a l l e g e d l y  

b e g a n  t o  r u b  J . L . ' s  p e n i s .  M o  f u r t h e r  t e s t i m o n y  w a s  

p r e s e n t e d .  T h i s  i n c i d e n t  g a v e  r i s e  t o  C o u n t  X I  ( s e c o n d  

d e g r e e  s e x u a l  a s s a u l t ) .

A t  t r i a l ,  J . L .  t e s t i f i e d  r e g a r d i n g  a n o t h e r  i n c i d e n t

d e s c r i b i n g  B r o w e r ' s ^ a c t i o n s j  " h e _  t r i e d  t o  h u m p  o n  m e

s o  I  t o l d  h i m  n o . "  H o w e v e r ,  J . L .  t o t a l l y  r e c a n c e a  h i s  

d e s c r i p t i o n  o f  t h e  i n c i d e n t  w h i c h  h a d  g i v e n  r i s e  t o  t h e  

s e x u a l  a s s a u l t  c h a r g e .  T h e  s t a t e  s u c c e s s f u l l y  

i m p e a c h e d  J . L .  w i t h  h i s  g r a n d  j u r y  t e s t i m o n y .

I t  i s  a  l o n g s t a n d i n g  r u l e  i n  t h e  p r o s e c u t i o n  o f  a l l  

_ o r m s  o f  c r i m i n a l  a c t i v i t y  t h a t  a  w i t n e s s ,  i n c l u d i n g  t h e  v i c t i m ,  

m a y  b e  i m p e a c h e d  b y  h i s  o r  h e r  p r i o r  i n c o n s i s t e n t  e v i d e n c e .  T h e
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i m p e a c h m e n t  e v i d e n c e  i s  t o  b e  c o n s i d e r e d  b y  t h e  j u r y  a s  s u b s t a n ­

t i v e  e v i d e n c e  i n  t h e  t r i a l . ' T h e  c o u r t  o f  a p p e a l s  r e c o g n i s e d  t h i s  

r u l e  i n  V a n  H a s t e n  v .  S t a t e ,  6 6 6  ? . 2 d  1 0 4 7 ,  1 0 5 0 - 5 1  ( A l a s k a  A p p .  

1 9 8 3 )  ,  b u t  d e c i d e d  i n  B r o w e r  t h a t  a  n e w  r u l e  s h o u l d  p r e v a i l  f o r  

s e x u a l  a b u s e  c a s e s .  I n  B r o w e r  t h e  c o u r t  f o u n d  t h a t  J . L . ' s  u n ­

c o r r o b o r a t e d  p r i o r  s w o r n  t e s t i m o n y  b e f o r e  t h e  g r a n d  j u r y  w a s  a n

i n c o n s i s t e n t s t a t e m e n t  w i t h  h i s t e s t i m o n y  a t  t r i a l  a n d  h e n c e

i n s u f f i c i e n t t o  c o n v i c t  3 r o w e r . T h e  c o u r t  r e a c h e d  t h i s  c o n c l u -

s i o n  d e s p i t e t h e  e v i d e n c e  o f  w i t n e n s  t a m p e r i n g  b y  B r o w e r  i n  s e n d -

i n g  J . L .  a n o t e  p r i o r  t o  t r i a l a t t e m p t i n g  t o  i n f l u e n c e  J . L . ' s

t e s t i m o n y .

T h e  c o m b i n a t i o n  o f  b u d g e t a r y  c u t s  a n d  c h a n g e s  i n  t h e  

p r o c e d u r a l  l a w  b y  t h e  c o u r t  o f  a p p e a l s  o v e r  t h e  l a s t  t h r e e  y e a r s  

h a s  r e s u l t e d  i n  a  d e c l i n e  i n  t h e  n u m b e r  o f  c h i l d  s e x u a l  a b u s e  

c a s e s  a c c e p t e d  f o r  p r o s e c u t i o n  b y  t h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e s  

a c r o s s  t h e  s t a t e  a n d  i t  c a n  b e  e x p e c t e d  t h a t  t h e  r e d u c e d  b u d g e t
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o f  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  L a w  w i l l  s u b s t a n ­

t i a l l y  i m p a i r  t h e  s t a t e 1 s  a b i l i t y  t o  b r i n g  c h i l d  a b u s e r s  t o  

u s t i c e .

S i n c e r e l y ,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

B y : _____________________________________ __

R i c h a r d  S v o b c d n y  

D i s t r i c t  A t t o r n e y
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SUMMARY
OTHER AGENCIES AFFECTED BY BILL

Department of Law

CONSTITUENT GROUPS) AFFECTED BY BILL

Victims of chi ld  abuse 
Offenders

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

FISCAL IMPACT: ft NONE □  FISCAL NOTE ATTACHED

BACKGROUND/LEGISLATIVE INTENT

This b i l l  i s  intended to re turn  the in te rp re ta t io n  of  a f fec ted  sect ions to what i t  was 
before recent  appeals cases resu l ted  in more narrow appl ica t ions  of those sec t ions .

ANALYSIS OF BILL/PROGRAM EFFECTS
In general ,  

ce r ta in  chi ld  abuse cases eas ie r
th i s  b i l l  would make 
to achieve.

successful  criminal_________ prosecution in
This would be accomplished by: 1) changing

the mental s t a t e  required for  conviction in cer ta in  cases of second degree murder and f i r s t  
degree a s sa u l t  to "knowingly" r a th e r  than " in ten t iona l ly"  causing the person's  death or 
serious  in jury  under circumstances of "extreme indifference" to human l i f e ,  2) by including 
within the d e f in i t io n  of a s sa u l t  in the f i r s t  degree a "pat tern  of pract ice"  of abuse of a 
chi ld  under age 16 which causes serious physical in jury  to the c h i ld ;  3) by es tab l i sh ing  
the crime of repeated sexual abuse of  a minor in the f i r s t ,  second and th i rd  degrees based 
on a "pa t te rn  or p rac t ice"  of  sexual abuse; 4) by allowing conviction for  repeated sexual 
abuse of  a minor or a s sa u l t  in the f i r s t  degree based on a unanimous agreement among ju ro rs  
th a t  three  or more inc iden ts  of  a prohibited abusive ac t  occurred, but riot requir ing 
unanimous agreement on the th ree  incidents  which e s ta b l i sh  the pat tern  or p rac t ice ;  and 4) 
by allowing conviction based on a p r io r  statement by a witness which may be inconsis ten t  
with present statements (allowing statements ,  such as those of chi ld  vict ims,  l a t e r  recanted 
under pressure to serve as the basis for  conviction).  This b i l l  would address problems 
encountered as a r e s u l t  o f  recent  criminal appeals decis ions  and would not have d i r e c t  
programmatic impact on the Department.

AMENDMENTS PROPOSED

(1) Proposed change: Sections 1 (a)(4)  and (3 ) ( a ) (4) from "age 16" to age 18.

Rationale: The age in t h i s  sect ion should be cons is ten t  with the age of majority in the
c h i ld re n ' s  s t a tu t e s  ra the r  than with the age of consent for  sexual a c t i v i t y  
because physical abuse does not involve the concept of consent.

PLEASE ATTACH A SEPARATE SHEET FOR ADDfTtOHAL COMMENTS OR ANALYSIS.



Amendments Proposed cont inued:

(2) Proposed change: Section ( l ) ( a ) ( 4 )  and (3)(a)(4)  from "pat tern  o^ p rac t ice  of 
abuse" to pat tern  or practice  of abuse or neg lec t .

Rationale: More ch i ld ren  die of neglect  than abuse. S i tua t ions  of neglect  which
manifest extreme indifference for the welfare of a child and are habitual 
are j u s t  as le tha l  for  the child as abusive behavior and a f fe c t  more 
c h i ld re n .

(3) Proposed change: Sections 2 and 4 from "bodily impact, r e s t r a i n t ,  or confinement" 
to bodily impact, r e s t r a i n t ,  confinement,  administ rat ion of le thal  
chemicals or drugs, exposure to condit ions  which could r e s u l t  in 
death or injury due to hypothermia, severe burns or suffocat ion .

Rationale: The c u r re n t  d e f in i t io n  is  too narrow and possib ly  would exclude many common
forms of abuse t h a t  lead to serious injury and death.
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D e a r  M r .  F e l d m a n :

T h a n k  y o u  f o r  y o u r  l e t t e r  e x p r e s s i n g  y o u r  o p i n i o n  o n  

H o u s e  B i l l  2 3 7 .

Y o u  r a i s e d  s e v e r a l  o b j e c t i o n s  t o  t h e  b i l l :  t h a t  t h e

p r e s e n t  c r i m i n a l  c o d e  a d e q u a t e l y  p r o t e c t s  c h i l d r e n  f r o m  

p h y s i c a l  a n d  s e x u a l  a b u s e ;  t h a t  t h e  b i l l  e m p h a s i s e s  p u n i s h m e n t  

r a t h e r  t h a n  r e h a b i l i t a t i o n  o f  p e r s o n s  w h o  e n g a g e  i n  a  p a t t e r n  

o r  p r a c t i c e  o f  c h i l d  a b u s e  o r  c h i l d  s e x u a l  a b u s e ;  t h a t  i t  

r a i s e s  t h e  p o s s i b i l i t y  o f  p r o s e c u t o r s  u n f a i r l y  c h a r g i n g  

o f f e n d e r s  w i t h  m u l t i p l e  o f f e n s e s ;  a n d  t h a t  c r i m i n a l  

c o n v i c t i o n s  s h o u l d  n o t  b e  a l l o w e d  b a s e d  o n  p r i o r  i n c o n s i s t e n t  

s t a t e m e n t s .

• A f t e r  c o n v e r s a t i o n s  w i t h ,  p o l i c e  o f f i c e r s ,  t r o o p e r s ,  

s o c i a l  w o r k e r s ,  g u a r d i a n s  a d  l i t e m ,  p r o s e c u t o r s ,  a n d  p a r e n t s , 

I  a m  c o n v i n c e d  t h a t  t h e  c u r r e n t  l a w  d o e s  n o t  p r o v i d e  a d e q u a t e  

m e a n s  o f  p r o s e c u t i n g  p e r s o n s  w h o  a b u s e  c h i l d r e n .  T h e  

d i f f i c u l t y  c h i l d r e n  o f t e n  h a v e  i n  r e m e m b e r i n g  s p e c i f i c  d a t e s

a n d  t i m e s  i n  t h e  p a s t  m a k e s  i t  h a r d  t o  p r o v e  a b u s e  t h a t  h a s

o c c u r r e d  m a n y  t i m e s  o v e r  a  l o n g  p e r i o d  o f  t i m e .  A  r e c e n t  

o p i n i o n  o f  t h e  A l a s k a  C o u r t  o f  A p p e a l s ,  C o v i n g t o n  v .  S t a t e , 

7 0 3  P . 2 d  4 3 6 ,  o o i n .  o n  r e h .  7 1 1  P . 2 d  1 1 8 3  ( A l a s k a  A p p .  1 9 8 5 ) ,  

i s  a n  e x a m p l e  o f  t h i s  a X r f i c u l t y .  T h e  c o u r t  i n  C o v i n g t o n  

r e q u i r e d  t h a t  t h e  j u r y  u n a n i m o u s l y  a g r e e  o n  s p e c i f i c  i n c i d e n t s  

b e f o r e  r e t u r n i n g  a  v e r d i c t  o f  g u i l t y ,  w h i c h  m a k e s  i t  m o r e

d i f f i c u l t  t o  c o n v i c t  a n  i n d i v i d u a l  w h o  h a s  e n g a g e d  i n  m u l t i p l e  

a b u s e  o f  t h e  v i c t i m .  U n d e r  t h e  C o u r t  o f  A p p e a l s '

i n t e r p r e t a t i o n  o f  t h e  u n a n i m o u s  j u r y  r e q u i r e m e n t ,  t h e  y o u n g e r  

t h e  v i c t i m  a n d  t h e  m o r e  f r e q u e n t l y  c h e  v i c t i m  i s  a b u s e d ,  t h e
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m o r e  d i f f i c u l t  it is to o b t a i n  a conviction. A l t h o u g h  the 
c o n v i c t i o n  of the d e f e n d a n t  w a s  u l t i m a t e l y  u p h e l d  in the 
o p i n i o n  on r e h e a r i n g ,  s i m i l a r  cases of f r e q u e n t  se x u a l  a b use 
m a y  not ,re s u l t  i n  c o n v i c t i o n s  in the future. By m a k i n g  it an 
o f f e n s e  to e n g a g e  in a p a t t e r n  or pr a c t i c e  of  abuse, it w o u l d  
n o t  be n e c e s s a r y  for the y o u n g  w i t n e s s  to r e c a l l  the exact 
time and date o f  ea c h  i n d i v i d u a l  assault or to d i s t i n g u i s h  
a m o n g  i n d i v i d u a l  i n c i d e n t s  in a long p a t t e r n  of abuse. The 
j u r y  can still d e c i d e  u n a n i m o u s l y  that the d e f e n d a n t  e n g a g e d  
in tne u n l a w f u l  conduct, the p a t t e r n  of abuse.

The b i l l  does p r o v i d e  s t i f f  p e n a l t i e s  for p e r sons 
c o n v i c t e d  of a p a t t e r n  or p r a c t i c e  of abuse, and for go o d  
reason. P e r s o n s  w h o  r e p e a t e d l y  a b u s e  c h i l d r e n  p h y s i c a l l y  or 
s e x u a l l y  are e s p e c i a l l y  c u l p a b l e  b e c a u s e  they are o f t e n  in a 
p o s i t i o n  of s p e c i a l  trust -- e i t h e r  a family m e m b e r  or go o d  
friend. Not o n l y  does the v i c t i m  suffer the i n j u r y  and pain 
f r o m  the a s s a u l t s ,  b u t  al s o  m u s t  en d u r e  the fear, betrayal, 
and guilt so o f t e n  c o n n e c t e d  w i t h  these cases. Further, I 
c a n n o t  agree t h a t  m a n y  of these offen d e r s  e h o u l d  be treated 
r a t h e r  than p e n a l i z e d .  E x p erts in the area of  t r e a t m e n t  tell 
me that child s e x u a l  a b u sers are e x t r e m e l y  d i f f i c u l t  to treat, 
and that they r e s i s t  t r e a t m e n t  u n l e s s  o r d e r e d  to do so b y  a 
co urt as a r e s u l t  of p r o s e c u t i o n  a n d  conviction. I c e r t a i n l y
a g r e e  that o t h e r  steps m u s t  be t a k e n  to b r e a k  the cycle of
c h i l d  v i c t i m i z a t i o n .  However, the c o n v i c t i o n  o f  o f f e n d e r s  is 
an important p a r t  of the p r ocess; their p u n i s h m e n t  and 
treat m e n t  are i m p o r t a n t  for everyone: for the o f f enders, for
their victims, a n d  also for s o c i e t y  as a whole.

In r e g a r d  to y o u r  fear of unfair, m u l t i p l e  charges 
b r o u g h t  a g a inst o f f e n d e r s ,  it is tr u e  that S e c t i o n  8 allows a 
p e r s o n  to b e  c h a r g e d  b o t h  w i t h  a p a t tern o r  p r a c t i c e  of 
c o n d u c t  and w i t h  separate' i n c i d e n t s  during t h e  time of the 
a l l e g e d  p a t t e r n  o r  practice. T h i s  is a part o f  the b i l l  w h i c h  
m a y  n e e d  r e f i n e m e n t ,  a n d  I w e l c o m e  y o u r  c o n s t r u c t i v e
suggestions. Bu t ,  as y o u■ know, p r o s e c u t i o n  f o r  c r i m i n a l  acts 
is o f t e n  b a s e d  o n  m u l t i p l e  c o u n t s  and a l t e r n a t e  theories; 
s e n t e n c i n g  is b a s e d  on o n e  of the theories if there are
convic t i o n s  o n  m o r e  than one.

Finally, y o u  state that c o n v i c t i o n s  s h o u l d  not be b a s e d  
on unsworn, u n c o r r o b o r a t e d  statements. I b e l i e v e  that on l y
r a r e l y  w o u l d  a c a s e  go to trial w h e r e  the o n l y  e v i d e n c e  of
c h i l d  sexual a b u s e  or a s s a u l t  is an unsworn, u n c o r r o b o r a t e d  
statement. H o w e v e r ,  in the ra r e  case where that e v i d e n c e  is
s u f f i c i e n t l y  p e r s u a s i v e ,  it o u g h t  to be left to the crier of
fact to decide i f  proof b e y o n d  a r e a s onable d o u b t  has been
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p r e sented. P r i o r  i n c o n s i s t e n t  s t a t e m e n t s  are a d m i s s i b l e  now; 
the q u e s t i o n  r a i s e d  b y  Brower v. S t a t e is w h e t h e r  they can be 
s u f f i c i e n t  to convict. That s u f f i c i e n c y  s h o u l d  be d e t e r m i n e d  
b y  the j u r y  or t r i a l  j u d g e  in e a c h  i n d i v i d u a l  case, not by the 
C o u r t  of A p p e a l s  as a m a t t e r  of g e n e r a l  law.

The t r a gedy of c h i l d  a buse is of g r eat c o n c e r n  to m e  and 
to o t h e r  Alask a n s .  H o u s e  Bill 237 w a s  i n t r o d u c e d  to help stop 
the c y c l e  of abuse. I a m  not p e r s u a d e d  b y  y o u r  letter that it 
is e i t h e r  " u n n e c e s s a r y "  or "unfair", and I h o p e  that, up o n  
r e f l e c t i o n ,  y o u  m a y  be w i l l i n g  to s u p p o r t  this legislation.
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I t e s t i f i e d  l a s t  w e e k  j u s t  w i t h  s o m e  f a c t s  a n d  f i g u r e s  w i t h  
r e s p e c t  t o  s e x u a l  o f f e n d e r s  a n d  w h a t  y o u  c a n  e x p e c t  in  t e r m s  of 
p a s t  s e x u a l  o f f e n s e s  w h e n  t h e r e  w a s  a c e r t i f i c a t e  o f  t o t a l  
c o n f i d e n t i a l i t y .  A n d  t h e n  I h a d  t o  l e a v e  t h e  p r o c e e d i n g s  a n d  I 
u n d e r s t a n d  t h a t  t h e r e  h a s  b e e n  a q u e s t i o n  w i t h  r e s p e c t  t o  t h e  
i s s u e  o f  t r e a t m e n t  a n d  h o w  t r e a t m e n t  m i g h t  b e  a f f e c t e d  b y  
s o m e t h i n g  l i k e  c o n s e c u t i v e  s e n t e n c i n g .  So  I w a n t e d  t o  b e
a v a i l a b l e  t o  t h i s  c o m m i t t e e  f o r  that, a l s o  t o  a n y  q u e s t i o n s  y o u  
m i g h t  h a v e  in m o r e  d e p t h  o r  d e t a i l  w i t h  r e s p e c t  t o  t h e  n a t u r e  of 
t h e  s e x u a l  o f f e n d e n t .

S o  I t h i n k  t h a t  m a y b e  t o  p r o v i d e  a s t i m u l u s  f o r  that, if I 
c o u l d  j u s t  s p e a k  t o  t h e  i s s u e  of h o w  t h e  s e x u a l  o f f e n d e r  p r e s e n t s  
t h e m s e l v e s .  I t ' s  a l w a y s  a q u e s t i o n  of  w h e t h e r  i t ' s  a d i f f e r e n c e  
b e t w e e n  s o m e o n e  w h o  w o u l d  b e  "a c o m m o n  c r i m i n a l "  in t h e  c r i m i n a l  
j u s t i c e  s y s t e m ,  a n d  a s e x u a l  offen d e r .  I n  s o m e  cases, o b v i o u s l y ,  
n o n e  a t  all, i n  t e r m s  o f  a p p e a r a n c e  o r  m e t h o d  o f  o p e r a t i o n ,  b u t  
in s o m e  o t h e r  c a s e s  t h e r e  a r e  very, v e r y  w i d e  d i f f e r e n c e s .  W e ' v e  
s e e n  t h a t  o v e r a l l  in t h e  f a c i l i t y  a t  H i g h l a n d  M o u n t a i n  w h e r e  o u r  
p r e d o m i n a n t  t r e a t m e n t  pr o g r a m ,  t h a t  is t h e  l a r g e s t  n u m b e r  of  
o f f e n d e r s  is l o c a t e d  in t h e  state. T h e  c o m p l e x i o n  o f  t h a t  
i n s t i t u t i o n  h a s  c h a n g e d  in t h e  f i v e  y e a r s  t h a t  w e  m o v e d  f r o m  a 
t r e a t m e n t  b a s e  o f  20 t o  a t r e a t m e n t  b a s e  o f  3 0  > b e c a u s e  of  t h e  
f a c t  t h a t  t h e  p r e d o m i n a n t  s e x u a l  o f f e n d e r  in t h e  s y s t e m  is s e x u a l  
a s s a u l t  o f  a m i n o r  charge, a p e d o p h i l e  b y  d i a g n o s i s ,  a s  o p p o s e d  
t o  r a p i s t s .  R a p i s t s  g e t  l o n g e r  s e n t e n c e s  a n d  a r e  e i t h e r  in m o r e  
m a x i m  un s e c u r i t y  i n s t i t u t i o n s  h e r e  in A l a s k a  o r  e l s e  in t h e  FBP, 
F e d e r a l  B u r e a u  o f  P r i s o n s .

But, in  a d d i t i o n  t o  that, t h e  m e t h o d  o f  o p e r a t i o n ,  t h e  
m e t h o d  o f  p r e s e n t a t i o n  of  s o m e o n e  w h o  h a s  b e e n  g e n e r a l l y
c o n v i c t e d  of  a c h i l d  s e x u a l  a s s a u l t  is s u c h  t h a t  t h e y  w i l l  s e e m  
v e r y  m u c h  l i k e  y o u  a n d  me, f r o m  t h e  p e r s p e c t i v e  t h a t  t h e y  w i l l  
h o l d  t h e  s a m e  v a l u e s  in t e r m s  of t h e  P r o t e s t a n t  w o r k  ethic. T h e y  
w i l l  w o r k  v e r y  h a r d  in t h e  i n s t i t u t i o n ;  t h e y  w o r k  v e r y  hard, in 
fact, o u t  o f  t h e  i n s t i t u t i o n .  T h e y  d o n ' t  h a v e  a n  i t i n e r a n t  
h i s t o r y ,  e i t h e r  in r e l a t i o n s h i p s  o r  in v o c a t i o n a l ,  in t e r m s  o f  
t h e i r  j o b  h i s t o r y ,  a s  y o u  o f t e n  f i n d  w i t h  a c r i m i n a l  b a c k g r o u n d  
w h e r e  t h e y  m o v e  g e o g r a p h i c a l l y  e v e r y  o n e  o r  t w o  y e a r s ,  t h e y
e n g a g e  in s h o r t - t e r m  r e l a t i o n s h i p s ,  t h e y  a r e  u n a b l e  t o  h o l d  d o w n  
a job. T h e  s e x u a l  a b u s e r  t h a t  w e  s e e  is s o m e o n e  w h o  e s t a b l i s h e s  
h i m s e l f  in  a job, e s t a b l i s h e s  h i m s e l f  i n  t h e  c o m m u n i t y ,
e s t a b l i s h e s  h i m s e l f ,  often, in a family; who, i n  fact, u s e s  h i s  
a b i l i t y  t o  w o r k  h i s  w a y  into t h o s e  s i t u a t i o n s ,  t h o s e  g r o u p i n g s ,  
f o r  t h e i r  o w n  r e a s o n s .  So, in a way, h e  h a s  t h e  s a m e  v a l u e  
s t r u c t u r e  as  y o u  o r  I, b u t  it's f o r  t h e  w r o n g  r e a s o n s .  H i s  
r e a s o n s  h a v e  t o  d o  w i t h  g a i n i n g  access, f i r s t  o f  a l l  g a i n i n g
tr u s t ,  g a i n i n g  t h e  t r u s t  of h i s  f a m i l y  o r  o f  t h e  n e i g h b o r h o o d  o r
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o f  t h e  c o m m u n i t y  and, s e c o n d  of  all, u s i n g  t h a t  t r u s t  f o r  h i s  o w n  
p u r p o s e s  w h i c h  h a v e  t o  d o  w i t h  a n  u n d e r l y i n g  d e v i a n t  s e x u a l  
a r o u s a l .  I d o n ' t  h a v e  t o  b u t  a l l u d e  t o  t h e  k i n d  o f  c a s e s  t h a t  
g e t  a l o t  o f  n o t i c e  in c e r t a i n  g e o g r a p h i c  a r e a s  in t h e  sta t e ,  t h e  
m a n  o f  t h e  y ear, in  a p a r t i c u l a r  state. W e  h a v e  p h y s i c i a n s ,  w e  
h a v e  p s y c h o l o g i s t s ,  w e  h a v e  m i n i s t e r s ,  w e  h a v e  p o l i c e  o f f i c e r s .  
T h e y  c u t  a c r o s s  a w i d e  s w a t h  of  v o c a t i o n a l  a n d  j o b  s t r a t a  or  
s o c i a l  s t r a t a ,  in t e r m s  of  w h o  it is w h o  is c h a r g e d  a n d  
u l t i m a t e l y  c o n v i c t e d  a n d  c o m e s  t h r o u g h  t h e  p r o g r a m .  T h a t ' s  o n e  
m a j o r  d i f f e r e n c e  t h a t  w e  d o  s e e  is t h a t  o n  t h e  s u r f a c e  y o u  c a n ' t  
n e c e s s a r i l y  tell.

C e r t a i n l y  t h e  o t h e r  p o i n t  I w a s  t r y i n g  t o  m a k e  w a s  t h a t  in 
t e r m s  o f  p e r s o n a l i t y  p r o f i l e s ,  y o u  a l s o  c a n ' t  n e c e s s a r i l y  t e ll. 
W h a t  is u n c o n t r o v e r t a b l e  e v i d e n c e  f o r  a n y  s e x u a l  a b u s e r  is t h e i r  
p a s t  h i s t o r y  o f  s e x u a l  a b u s e  a n d  b e h a v i o r .  That, a n d  r e a l l y  
n o t h i n g  else.

T h e  o n l y  o t h e r  t h i n g  I m i g h t  a d d  w i t h  r e s p e c t  t o  s e x u a l  
a b u s e  is t h e  d i f f e r e n c e  in t h e  i m p a c t  o f  t h e  crime. I f  s o m e o n e  
e n t e r s  y o u r  h o m e  a n d  s t e a l s  f r o m  y o u r  p r o p e r t y ,  t a k e s  p r o p e r t y  
f r o m  you, w e  all fe e l  a s e n s e  of i n t r u s i o n  w h e n  t h a t  h a s  
h a p p e n e d .  T h e r e ' s  a s e n s e  of  a p e r s o n a l  i n v e s t m e n t  i n  o u r  
o b j e c t s  a n d  s o  t h e r e ' s  a s e n s e  of  i n t r u s i o n  in h a v i n g  s o m e o n e  
c o m e  i n t o  o u r  castle, so t o  speak, in y o u r  h ome. B u t  t h a t  is 
e x t e r n a l  t o  u s  p h y s i c a l l y .  W e  c a n  g e t  o v e r  t h a t  b y  r e p l a c i n g  
t h o s e  a r t i c l e s ,  b y  b u y i n g  i n t o  a s o p h i s t i c a t e d  s e c u r i t y  s y s t e m  o r  
j u s t  c h a n g i n g  t h e  locks. W h e n  y o u r  bo d y ' s  inv a d e d ,  a s  o c c u r s  in 
a s e x u a l  a b u s e  case, y o u  c a n ' t  c h a n g e  t h e  o o d y  t h a t  y o u  l i v e  in. 
T h e  i m p a c t  o n  t h e  v i c t i m  is s o  m u c h  d i f f e r e n t  t h a t  t h a t ' s  w h e r e  
t h e  c r i m e  r e a l l y  d o e s  b e c o m e  s o m e t h i n g  t h a t  is q u a l i t a t i v e l y  
q u i t e  d i f f e r e n t  o n  t h e  i m p a c t  o n  t h o s e  t h a t  a r e  t h e  v i c t i m s  of  
it.

I t h i n k  a t  t h a t  poi n t ,  I'll stop, w i t h  r e s p e c t  t o  that, a n d  
a s k  if t h e r e ' s  a n y  q u e s t i o n s  t h e  c o m m i t t e e  m i g h t  h a v e  a b o u t  t h e  
c h a r a c t e r i s t i c s  of  t h e  s e x u a l  o f f e n d e r .

U l m e r ; T h a n k  you, Dr. Smith. A r e  t h e r e  a n y  q u e s t i o n s ?  
R e p r e s e n t a t i v e  Barnes.

B a r n e s : T h a n k  you, M a d a m  C h a i r m a n .  I ' m  n o t  s u r e  t h a t  I
h e a r d  y o u  c o r r e c t l y  so I ' d  l i k e  t o  h a v e  y o u  r e p e a t  it, if y o u  
w o u l d ,  p l e a s e .  T h e  p o p u l a t i o n  t h a t  y o u  h a v e  a t  H i g h l a n d  
M o u n t a i n ,  w o u l d  y o u  s t a t e  a g a i n  e x a c t l y  w h a t  t h a t ' s  m a d e  u p  of? 
D i d  I u n d e r s t a n d  y o u  t o  s a y  t h a t  t h o s e  t h a t  h a v e  c o m m i t t e d  s e x u a l  
a b u s e  a r e  m o r e  l i k e l y  t o  b e  in a m o r e  l o n g - t e r m  p r i s o n  t h a n  t h e  
o n e s  t h a t  a r e  a t  H i g h l a n d  M o u n t a i n ,  a n d  t h o s e  t h a t  h a v e  g o t t e n  
l e s s e r  s e n t e n c e s  a r e  t h e  o n e s  t h a t  h a v e  a b u s e d  c h i l d r e n ?

S m i t h ; T h a n k  you. T h a t  n e e d s  c l a r i f i c a t i o n .  W h a t  I w a s  
s a y i n g  t h e r e  w a s  t h a t  g e n e r a l l y  w i t h  a n  o f f e n s e  t h a t  i n v o l v e s  
rape, t h a t  t h e r e ' s  t h e  u s e  o f  a w e a p o n  a n d / o r  u s e  of  e n o u g h  f o r c e
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w h e r e  t h e  s e n t e n c i n g  r e f l e c t s  that. T h e  l o n g e r  t h e  s e n t e n c e ,  t h e  
h i g h e r  t h e  s e c u r i t y  l e v e l  w i t h i n  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s ,  
a n d  t h e r e f o r e ,  t h e  h i g h e r  t h e  s e c u r i t y  level, t h e  m o r e  t h a t  
t h e y ' r e  g o i n g  t o  b e  i n c a r c e r a t e d  in  a m a x i m u m  s e c u r i t y  s e t t i n g .  
H i g h l a n d  M o u n t a i n  is a m i n i m u m  t o  m o d e r a t e  s e c u r i t y  i n s t i t u t i o n ;  
t h e r e f o r e ,  t h e  p r i s o n e r s  t h a t  w e  g e t  a r e  p r i s o n e r s  t h a t  a r e  t h e  
e n d  o f  t h e i r  s e n t e n c e s  w h o  a r e  a m u c h  l o w e r  r i s k  o n  t h a u  m a t r i x .

T h e  o t h e r  p a r t  o f  t h a t  is t h a t  t h e  c o m p l e x i o n  o f  t h e  s e x u a l  
o f f e n d e r  i n  t h e  s t a t e  is t h a t  w e  h a v e  m o r e  s e x u a l  a b u s e r s  o f  
c h i l d r e n  t h a n  w e  d o  r a p i s t s ,  in t e r m s  o f  r e l a t i v e  n u m b e r s ,  e v e n  
t h o u g h ,  s t a t i s t i c a l l y ,  w e ' r e  in t h e  t o p  f i v e  i n  t h e  c o u n t r y  f o r  
b o t h  r a p e  a n d  s e x u a l  a b u s e  o f  m i n o r s .

S o  i t ' s  t w o - f o l d .  I t ' s  t h e  c o m p l e x i o n  i s s u e  in t e r m s  o f  w h o  
is, in fact, in t h e  s y s tem, a n d  t h e n  i t ' s  also, t o  a l e s s e r  
e x t e n t ,  t h e  f a c t  t h a t  a m a n  is n o t  g o i n g  t o  b e  l o n g - t e r m ,  is n o t  
g o i n g  t o  h o u s e d ,  if h e  h a s  a n  e x t r e m e l y  l o n g  s e n t e n c e .  But, w i t h  
t h e  p r e s u m p t i v e  e i g h t  y e a r  s e n t e n c e ,  w e  c e r t a i n l y  h a v e  a 
m a j o r i t y ,  a t  t h i s  p o i n t  I think, of  t h e  o f f e n d e r s  in t h e  s y s t e m  
h a v e  t h e  p r e s u m p t i v e  eight.

U l m e r ; A n y  o t h e r  q u e s t i o n s  f o r  Dr. S m i t h ?  T h a n k  y o u  v e r y  
m u c h  f o r  j o i n i n g  us. W e  a p p r e c i a t e  it. R e p r e s e n t a t i v e  T a y l o r .

T a y l o r : Dr. Smith, d o  y o u  h a v e  a n y  f i g u r e s  t h a t  w o u l d  g i v e
u s  s o m e  i d e a  o f  r e c i d i v i s m  rates, r e h a b i l i t a t i v e  e f f e c t s  o f  t h e  
p r o g r a m  t h a t  y o u ' r e  r u n n i n g ?

S m i t h ; Yes, I do. T h e y ' r e  p r e l i m i n a r y .  F i r s t  o f  all, y o u  
n e e d  t o  h a v e  a b o u t  f i v e  y e a r s  w o r t h  o f  t r e a t m e n t  p r o g r a m  in o r d e r  
t o  h a v e  r e c i d i v i s m  s t a t i s t i c s  t h a t  a r e  v a l i d ,  f o r  t h e  v e r y  f a c t  
t h a t  ag a i n ,  t h e r e ' s  a d i f f e r e n c e  b e t w e e n  r a p i s t s  a n d  c h i l d  
m o l e s t e r s  i n  t h a t  r a p i s t s  w i l l  g e n e r a l l y  r e - o f f e n d ,  if h e ' s  g o i n g  
to, in t h e  f i r s t  y e a r  p o s t - i n c a r c e r a t i o n ;  w h e r e a s ,  a c h i l d  
m o l e s t e r  w i l l  r e - o f f e n d  u p  t o  f i v e  y e a r s ,  p o s t - i n c a r c e r a t i o n .  So 
h e ' s  m u c h  s l o w e r  in h i s  m e t h o d  of  o p e r a t i o n .  S o  y o u  n e e d  t o  h a v e  
t h a t  k i n d  o f  data. In a d d i t i o n ,  y o u  s i m p l y  n e e d  t o  h a v e  p e o p l e  
t h a t  h a v e  c y c l e d  o u t  o f  t h e  s y s t e m .  S o  h a v i n g  s a i d  that, w e  h a v e  
t h e  t h r e e - a n d - o n e - h a l f - y e a r  r e c i d i v i s m  rate, t o  date, w h i c h  s h o w s  
t h a t  f o r  t h e  p e o p l e  t h a t  c o m p l e t e  t h e  p r o g r a m ,  n o t  o n e  o f  t h e m  
h a s  r e - o f f e n d e d  t o  date. I ' m  q u o t i n g  o n l y  s e x u a l  r e - o f f e n s e s ,  
a c t u a l l y ,  f o r  t h e  p e o p l e  t h a t  h a v e  c o n c l u d e d  t h e  p r o g r a m .  O u t  o f  
t h a t  t o t a l  n u m b e r  t h a t  h a v e  g o n e  t h r o u g h  o u r  p r o g r a m  s i n c e  
S e p t e m b e r  1983, w e ' v e  h a d  2 3 1  p e o p l e .  O u t  o f  t h a t  231, 23 h a v e  
s u c c e s s f u l l y  c o m p l e t e d  t h e  i n c a r c e r a t e d  c o m p o n e n t ,  m e a n i n g  t h e y  
h a v e  g o n e  t h r o u g h  t h e  c o m p l e t e  t w o  y e a r s  a n d  t h e y  a r e  n o w  in t h e  
f o l l o w - u p  a f t e r - c a r e  s e t t i n g .  T h a t  c o m p r i s e s  10%. I n  a d d i t i o n  
t o  that, t h e r e ' s  a l s o  a n o t h e r  76 w h o  h a v e  b e e n  r e l e a s e d  w h o  w e r e  
s t i l l  in  t h e  p r o g r a m ,  so  w e  c o n s i d e r  t h e m  t o  b e  a g r o u p  t h a t  w a s  
c o n t i n u i n g  t o  w ork. So, in o t h e r  w o r d s ,  4 3 %  of  t h e  m e n  w h o  h a v e  
c o m e  t o  t h e  p r o g r a m  c o n t i n u e  w i t h  us  in a f t e r - c a r e  f o l l o w - u p ,  a n d  
57% o f  t h e  m e n  w h o  c o m e  t o  t h e  p r o g r a m  d r o p  out. T h e y  f a i l  o r
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t h e y ' r e  a s k e d  t o  leave, f o r  o n e  r e a s o n  o r  a n o t h e r ,  w h i c h  m a y  
s o u n d  h i g h  b u t  a c r o s s  t h e  n a t i o n ,  i t ' s  r e l a t i v e l y  l o w  c o m p a r e d  to  
o t h e r  p r o g r a m s  o f  e q u a l  r i g o r  o r  i n t e n s i t y .  S o  y o u  h a v e  t o  b r e a k  
it d o w n  i n t o  t h r e e  c a t e g o r i e s  to  a n s w e r  t h a t  q u e s t i o n  of
r e c i d i v i s m .

I n  t h e  f i r s t  c a t e g o r y ,  G r o u p  A, w h i c h  is t h e  p e o p l e  t h a t  
c o m p l e t e d ,  w e  h a v e  h a d  t w o  r e - o f f e n s e s  w h i c h  w e r e  a l c o h o l - r e l a t e d  
p r o b a t i o n  v i o l a t i o n s ,  b u t  n o  s e x u a l  r e - o f f e n s e s .  So  t h a t ' s  a
s t a t i s t i c  o f  e i t h e r  z e r o  o r  n i n e  p e r c e n t  o f  t h e  to t a l ,  d e p e n d i n g  
o n  w h e t h e r  y o u  i n c l u d e  t h e  t w o  a l c o h o l  r e l a t e d  o f f e n s e s  o r  not. 
O u t  o f  t h a t  g r o u p  o f  57% t h a t  h a v e  d r o p p e d  out, t h e y  h a v e  a n  
o v e r a l l  r e c i d i v i s m  r a t e  o f  25%. I n  r e l a t i v e  te r m s ,  w e ' r e  t a l k i n g  
about, a t  t h i s  p o i n t ,  9% v e r s u s  25%. But, aga i n ,  o u t  o f  t h a t
G r o u p  C, o f  t h e  132 t h a t  d r o p p e d  o u t  so far, o n l y  64 h a v e
a c t u a l l y  b e e n  r e l e a s e d .  S o  y o u  s e e  y o u  h a v e  68 m e n  s t i l l  i n  j a i l  
w h o  w e  c a n ' t  n e c e s s a r i l y  s a y  a n y t h i n g  about. B e c a u s e  t h e y ' r e  
s t i l l  i n c a r c e r a t e d ,  w e  d o n ' t  h a v e  a n y  i d e a  w h a t  t h e i r  o v e r a l l  
r e c i d i v i s m  is g o i n g  t o  be. S o  it ' s  a p r e l i m i n a r y  k i n d  of  
r e c i d i v i s m  s t a t i s t i c .  A l l  w e  c a n  s a y  is t h a t  at  t h i s  p o i n t  f o r  
t h e  m e n  t h a t  c o m p l e t e  t h e  p r o g r a m ,  n o n e  o f  t h e m  a r e  r e - o f f e n d i n g .  
S o  t h a t ' s  a v e r y  h e a r t e n i n g  s t a t i s t i c  a n d  o n e  t h a t  w e  h o p e  w i l l  
c o n t i n u e .  B u t  it  w i l l  t a k e  a n o t h e r  y e a r - a n d - o n e - h a l f  b e f o r e  
w e ' l l  h a v e  t h e  k i n d  of  s t a t i s t i c  w h e r e  I s i t  a n d  a n s w e r  t h a t  
q u e s t i o n  c o m p l e t e l y .

U l m e r : T h a n k  y o u  v e r y  much. A n y  o t h e r  q u e s t i o n s ?  T h a n k
y o u  f o r  j o i n i n g  us.
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PHONE: ( ^ . ')  279-7547

O c t o b e r  20, 1987

R e s p r e s e n t a t i v e  F r a n  U l m e r  
17 0 0  A n g u s  W a y  
J u n e a u ,  A l a s k a  9 9801

Re: H o u s e  B i l l  237

Dear R e p r e s e n t a t i v e  Ulmer,

T h a n k  y o u  for g i v i n g  m e  the o p p o r t u n i t y  to m e e t  w i t h  y o u  last 
W e d n e s d a y  o n  H o u s e  B i l l  237. F o l l o w i n g  is the s p e c i f i c  
i n f o r m a t i o n  w h i c h  I o f f e r e d  to p r o v i d e  to a s s i s t  y o u  in y o u r  w o r k  
o n  the bill. I h a v e  also n o t e d  some of the s u g g e s t e d  d r a f t i n g  
c h a n g e s  in t h e  f i r s t  few s e c t i o n s  of the bill. I w-ill p r o v i d e  a 
copy of these t o  the H o u s e  J u d i c i a r y  C o m m i t t e e  so t h a t  they are 
a w a r e  of m o d i f i c a t i o n s  in m y  p o s i t i o n  on these p r o v i s i o n s .

A. S e c o n d  D e o r e e  M u r d e r  —  E x t r e m e  i n d i f f e r e n c e  to t h e  
w e l f a r e  of a c h i l d  u n der 16.

As w e  d i s c u s s e d ,  my c o n c e r n s  over t h i s  s e c t i o n  w o u l d  be 
a l l e y i a t e d  by some d r a f t i n g  cha n g e s .  I u n d e r s t a n d  the d e s i r e  for 
a s t a t u t e  w h i c h  i n v o l v e s  a " p a t t e r n  or p r a c t i c e  of a b u s e , "  
p a r t i c u l a r l y  s i n c e  it s o l v e s  p e r c e i v e d  e v i d e n t i a r y  p r o b l e m s  
r e g a r d i n g  p a s t  a b u s e  of th a t  c h i l d  v i c t i m .  ■First, I s u g g e s t  
c h a n g i n g  the c i r c u m s t a n c e s  t o  t h o s e  m a n i f e s t i n g  an "ex t r e m e  
i n d i f f e r e n c e  to t h e  h e a l t h  and p h y s i c a l  w e l f a r e " of a c h i l a  under 
16, in o r d e r  to n a r r o w  the f o c u s  t o  p h y s i c a l  rather t h a n  
p s y c h o l o g i c a l  or m e n t a l  abuse.

Se c ond, a c t i o n s  e x h i b i t i n g  t h i s  e x t r e m e  i n d i f f e r e n c e  mu s t  
d i r e c t l y  c a u s e  the d e a t h  t o  a v o i d  c o v e r i n g  a c c i d e n t a l  deaths.
T h e  p h r a s e  " r e s u l t s  in" s h o u l d  be d e l e t e d  a n d  r e p l a c e d  by 
" d i r e c t l y  c a u s e s . "

F i n a l l y ,  my c o n c e r n s  r e g a r d i n g  the b r o a d  a p p l i c a t i o n  of this 
s e c t i o n  w o u l d  be q u e l l e d  by a m u c h  m o r e  n a r r o w  a n d  s p e c i f i c  
d e f i n i t i o n  o£ a b use in S e c t i o n s  2 ana 4. A b u s e  is c u r r e n t l y  
d e f i n e d  in the p r o p o s e d  l e g i s l a t i o n  as " b o aily impact, r e s t r a i n t  
or c o n f i n e m e n t . "  T h i s  b r o a a  d e f i n i t i o n  c o u l a  i n c l u d e  m a n y  normal 
d i s c i p l i n a r y  a c t i o n s  t a ken by parents, i n c l u d i n g  s p a n k i n g  a n a
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"time-out" in the child's bedroom. I suggest the following 
oef inition  for abuse:

(c) In this section, "abuse is defined  as:

(1) striking a child with a body part 
or instrument in a manner likely to 
cause serious physical injury to 
the child; or

(2) c o n f i n i n g  a child in a small enclosed 
area or container for a prolonged 
pe ri od  of time w i t h ou t t'ooa or water 
in a ma nn er  l ikely to cause serious 
physical injury to the child; or

(3) rest ra in ing a child by use of 
physical restraints in a manner 
w h ic h  signific an tl y l i m i t s  the 
child' s fr ee oom of movement in
a ma n n e r  likely to cause serious 
physical injury to the child.

These changes to Sections 1 and 2 should eliminate the overoroad 
ap pl ic at ion of a second degree mur de r statute to those persons 
using reasonable dis cip li na ry te chniques w h i c h  result in the 
accidental death of a child.

B. As sault in the First Degree —  Extreme indifference to the 
we lfare of a c h i l d .

i! !

The sec tions regarding A s s a u l t  in the First Degree closely track 
the second degree murder sections, di s cu ss ed  above. Similar 
changes should be made in these sections. Thus, Section (a)(4) 
of AS 11.41.200 should provide "the per so n en ga ges in a pattern 
or practice of abuse of a child under the age 16 that d irectiv 
causes serious physical injury to the child." S e c t i o n  4 should 
define abuse in a manner identical to my suggested revisions in 
S ection 2.

C. Repeated Sexual Abuse of a Minor (RSAM)

I understand your purpose for suggesting a repe at ed  sexual abuse 
of a minor statute, particularly in that evid entiary issues 
regarding prior bad acts of a perpetra tor against the v i ct im  
wo uld a utomat ic al ly come in to prove "pattern ano practice." If 
such a statute is aGopteo for these ev id en t ia ry  reasons, I have
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three major areas of concern:

1. Exhanced Presu m p ti ve  Sentenc e (Removed by HESS)

First, the presumptive term for this offense should not exceed 
the alr e ad y  severe pre su mptive  for those convi cted under the 
current child sexual assault statutes. V i r t u a ll y  all family  
sexual abuse cases involve repeated abuse and p r os ec u to r s w o u l d  
have unbr idled power to det ermine a higher sentence simply by 
selecting this charge. As we  d is c us se d  the other day, although 
there may be some offenders who deserve length y periods of 
incarceration, others w h o  willingly admit their conduct, seek 
treat ment and ex hi bi t remorse and a w is h  to avoid putting the 
v ictim through legal proceedings, may not require a lengthy 
p re su mptive term, particularly on a first offense. The HE S S 
c o mmit te e' s removal of an increased pr es u m p t i v e  term allays my 
co ncern in this area.

2. Unani mous Jury Veroict

My second concern with this portion of the bill relates to 
un animous jury verdicts. Your bill w o u l d  remove the requirement 
for a un animous jury v e rd i c t s  in that the jury need not be 
unanimous as to any particular incident of sexual abuse.
Unani mous jury verdicts are cons ti tu t io n al l y required. In State 
v. J a m e s . 698 P.2d 1161, 1165 (Alaska 1985), the Alaska S u p r e m e  
Court in te r p re t ed  the unanimity requirement to require unanimity 
as to the single criminal incident involved. James w as  a p pl i ed  
in Bell v. S t a t e . 716 P . 2d 1004 (Alaska App. 1986). Evidence at 
trial showed Bell had assaulte d his w i f e  on May 2nd and May 6th. 
The state w a s  allowed to argue that bel ie vi ng the evidence as to 
either incident w ou l d support the verdict. The jurors w e r e  noc 
told that they had to agree unanimously on which  assaul t Bell 
committed. The Court of Ap peals reversed, finding a v i o l a t i o n  of 
the unanimous jury requirement.

The fact that a pattern and practice of abuse forms the basis of 
the crime does not allow ci rcumv e nt i on  of the constitution al  
requirement of unanimity. In the federal RI CO  (racketeering) 
cases which involve "pattern and pr actice" language, there is an 
implicit as s um p t i o n  that all the jurors mu st  agree on the 
individual acts e s t ab l is h in g the criminal pattern. For example, 
United S t at es  v. B r o w n . 583 F.2d 659, 669 (3rd Cir. 1978); Uni ted 
Sta te s v. P e a c o c k , 654 F.2d 339, 348 (5th Cir. 1981); an o  U n i t e d  
States v. B o f f a . 688 F.2d 919, 933-34 (3rd Cir. 1982), all refer 
to "the jury" co ll ectivel y having found the defendant guilty of 
the particular acts which e st ab lished the alleged criminal 
pattern. Further, in B o f f a . the trial court appare nt ly  hao the 
jurors specific al ly  indicate which particular acts they agreec 
upon. 688 F.2d at 924.
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Un it e o Stat e s v. M o r s e , 785 F.2d 771 (9th Cir. 1986), whicn you 
m e n t i o n e a  in your letter last spring, although not directly on 
point for the present dispute, su pp orts a requirement of 
unanimity. Morse holds explicitl y that jury unanimity is 
required, citing U nited States v. E c n e v e r r v , another Stn Circuit 
decision, which interprets unanimity as re ferring to agreement ori 
the "particular set of facts."

Finally, as we aiscusseo in our m e e ti n g last week, nothing in 
Co vi ngton requires a child to name a specific aate of a sexual 
assault. A vi ct i m can testify that step-a aa  a s sa u lt e d ner mar.v 
times, i nc lu ding in particular one time in the living  room, one 
time in the beuroorn and one time in the bathroom. Often children 
will state that one as sault happened before Christmas while the 
other oc cu r re d  at Easter time. I am not aware of a single 
ac qu it ta l cased upon the vi ct i m' s  inabili ty  to describe separate 
s pecifi c incidents. Furthermore, despite the li t er al ly dozens of 
sex abuse cases which have oeen ap p ea le d  since C o v i n a t o n , only 
one has been reversed  due to a p r o b l em  with jury unanimity. This 
was not a case w h er e  a v i c ti m  could not sp eci fy separate 
in cidents of assault. Instead at trial, there was testimony 
d es cr i bi n g several separate assaults, but the jurors received no 
in st r uc ti o n requiring them to agree unanimously that at least one 
of the spe ci fi c al le g e d acts w a s  proved. Strenl v. S t a t e , 722 
P. 2d 226, 229 (Alaska App. 1986).

3. D ef initio n of "Authority Over Child"

T he  last t r o ub l es om e  portion of the R e p e a te d Sexual Abuse of a 
Minor provision involve s the de f in i ti o n of "having autho rity over 
a child." This lan gu ag e is broac ano p o t e nt i al ly  problematic, 
p a rt i cu la rly with respect to a ro m an t ic  r e l a ti o ns hi p  between a 
y o u n g  teenager and an exchange stuaent or st ep-sibl in g w h o  is 
three y ea rs  older and livi n g in the f amily unit.

As I mentioned, I w o r k e d  a bit with Ma ur ee n Weeks of Senator 
H a lf o rd ' s office in an attempt to resolve a similar problem in SB 
231. The resolution was to require the child to be under the 
a ut h or it y of the me mb er of the social unit. AS 11.41.434(a):

[(C) at the time of the offense, is 
re siding as a member of a social unit 
in the same ho us eh old w i t h  the offender 
and is under the authority of the offender.]

D. Prior I n c o n s istent Statem en t s (Deleted by HESS)

Thi s section, whicn was dr aftee to combat p er c ei ve d problems 
cau sed by Brower v. S t a t e , was d e l e t e d  by the iiESS committee.
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B ro we r  held that if the only evidence at trial is a v i c ti m 's  
prior i n co nsis te nt  statement, some c or r ob o r a t i o n  of that 
ou t -o f -c o ur t  statement is necessary. As I m e n t i o n e d  the other 
aay, the Court of Appeal s recently c l a r i f ie d  the type of
c o rr o b o r a t i n g  evidence it had in m m u .  In B o cine v. S t a t e , ___
P.2d ___ , Op. Mo. 70S (Alaska App., May 29, 1987), the court
stateo that the sp ecif ic it y w i t h  which a y oung child was able to 
oe scribe the per pe t ra t or ' s acts in ana  of itself provided 
"in trinsic as s ur an ce of the re liability of her sta te me nt ..."
S l i p  Op. at 8-9. Other types of c o r r o bo r at in g  e vi de nce we r e 
p e r m i t te d to s u b st an t ia t e a prior i nc on sistent  st at ement w hich 
f o rm u l a t e d  the only direct evi dence of the charge. They invoivea 
the m o t h e r ' s  lac k of co operation wi th  the a ut h or i t i e s  w h e n  told 
that her husb a nd  w o u l d  have to go to jail ana p sycho lo gi cal 
o pi n io ns  that the v i c t i m  was an a b u s e d  child despi te  lack of any 
d et ai ls  as to the type of abuse or by whom she had been abused. 
There need not be other w i t n e s s e s  to or physical evidence of the 
abuse to satisfy the c o rr o boratio n requirement. Thus, the Court 
of Appeals' a d o p t io n  of a flexible standard of c o rr o b o r a t i o n  to 
support a prior in consistent statement should remove many 
co ncerns re garding the impact of the B rower decision.

E. Rule 40 4 Alaska Rules of Evide nc e

As w e  di sc u ss e d the other day, the Alas ka  S u p r e m e  Court and Court 
of A p pe a ls  have in many instances allowe d evidence of a 
de fe n da nt ' s prior abusive conduct to come in at trial, including 
abuse of the named victim, abuse of other v i c t i m s  in the family 
and abuse of v i c t i m s  outside of the family wh o  are similarily 
si tuated to the named victim. Fo ll ow ing are brief su m ma r i e s  of 
the  cases in this area of the law.

1. Evidence of Other Abuse on N a me d  V i c t i m  is Ordinar il y  
Admi ssible.

In Bu rke v. S t a t e , 624 P.2d 1240 (Alaska 1980), the Alaska 
Su pr e me  Court e s t a b l i s h e d  the rule that evid en ce of earlier 
as s au l ts  on the same v i c t i m  is admissible. The Su pr e me  Court 
held that it w a s  proper for a v i c t i m  to testif y to the w h o l e  
history of assault by her step-father, the defendant.

A recent Court of A p p ea l s decision, P at terson v. S t a t e , 732 P.2d 
1102, 1103 (Alaska App. 1987), e xp l ai ne d the j u s t i f i c a t i o n  for 
the w e l l - e s t a b l i s h e d  B ur ke rule: "First, to es t ablis h an on going
r el a ti o n s h i p  between the v ic t im  ana the accused; and, second, to 
place an of fense in context ana to shew the b ac k gr o u n d  or the 
offense." In P a t t e r s o n , the court a ppro ve d ad mi t ti n g e v id en ce of 
a prior sexual assault on the named v i c t i m  even though tnat 
assault o c c u r r e d  nearly two y ea rs  earlier.



The "same victim" rule is also fo llowed in cases charging 
physical assaults on children. The Court of Appeals in Garr.er v. 
S t a t e , 711 P . 2d 1191, 1193 (Alaska App. 1986), hela that it w as  
proper to aomit evidence indicating prior pnvsical aouse cy the 
cefcrnant covering a four month period before the child's death.

2. Evidence of Abuse of Other 7 ictims in the Same Family 
is O rdinari ly  Admissible.

In Sooer v. S t a t e , 731 P . 2d 587 (Alaska App. 1987), the Court of 
Ap peals ex pa n de d  B urke to cover testimony cf abuse on other 
family members. The court in Soper said:

The li mi te d  exception for lew d d i s po s it io n  
recognized in Burke should be e x t e n de d  to cover 
the testimony of the complaining witnesses' 
sisters w h o  we re  allegeaiy se auc ea unaer 
similar cir cumstan ce s at roughly the same ace 
as the comp laining witness.

3. Evidence of Abuse Outside the Family Can Be A d m i s s i b l e

Evidence of abuse of other vict im s not in the same family out in 
the same class is admissible  if the d e fe nd a nt ' s plan or pattern 
of sexual misco nd uc t is relevant. Soper appears to a ut no rise 
ad mi s si o n of evidence concerning sexual assaults of rion-familv 
v i ct i ms  so lo n g as the vic ti m s are m e m b e r s  of a "limited class 
[having] h ighly relevant common c h a r a c t e ri s ti cs . " 731 P.2o at 
590. For example, in recent trials wh ere the de fe nd ant w a s  
c h a r ge d  wi t h  sexual abuse of a child in a daycare situation, tne 
statd su ccessfully argue'u that Sower a ut horized a dm i ss i on  cf 
evidence concernin g sexual abuse on other cnildren in the 
daycare.

Other cases upholding admission of evidence con cerning abuse on 
non-f am il y vict im s include Oswald v. S t a t e , 715 P. 2d 276 (Alaska 
App. 1986); Moor v. S t a t e , 709 P.2d 498 (Alaska App. 1985).

4. Bolden v. State —  Similar in concept to the Rape 
S h ie l d Law

The only time a prior bad act is not a d mi s si b le  in this context 
is w h e n  there is no nexus or conection between the prior act and 
the charged conduct.

Boloen v. S t a t e , 720 P . 2d 957 (Alaska App. 1986), illustrates the 
rule that evidence of sexual abuse of uncharged v i c t i m s  not part 
of the same class as the vict i m is ordinarily inaumissible.
Boloen w as  charged with sexually abusing two of his daughters.
At trial the state presented testimony by other giri^ that they



h aa been sexually ir.olestea by the defendant. The Court of 
A p p e a l s  founc that the evidence w a s  inadmissible because neither 
identity nor intent was an issue at the trial ana the acts aid 
not e s t a b l is h a common scheme or plan.

Th e 5 olaen rule, which disallows evidence of other sexual 
ass aults w h e r e  the only purpose for such testimony is to shew the 
d e fend an t' s propensity to commit such acts, is comparable co the 
rape shield law protection for victims. That is, the fact that a 
v i c t i m  may have en g ag e d in a certain type of sexual practice on 
one occasion with one partner is not admis sible to prove the 
v i c t i m  co ns ented to such practice on another oc ca s io n  with the 
aer e-naant.

In summary, in all situations in wh ich prior baa acts by the 
de fe nd an t are relevant ana probative of the issues at hana, the 
Court of A p p e al s  and Sup r em e  Court have upheld their 
a dm issibility. This body of case law, when comb ined with the new 
ev ic e nt ia r y freedom in your pr oposals of pattern ana practice 
o ffense s for m u r d e r  in the second degree, assault in the first 
decree, and r e pe at ed  sexual abuse of a minor, will hopefully 
all eviate  your concerns that the jury is not he ar ing all evidence 
wh ich is relevant to the charge.

Again, I a pp r ec i a t e  your w i l l i n g n e s s  to discuss v a r io us  
p r ov i s i o n s  of this bill with me, ana I hope that this letter 
p rovioe s y ou  with additional in formation w h i c h  may be helpful to 
you. I will provide a copy to House Ju di ci ary so that they are 
aware of my m o d i f i e d  positio n on the first sections of your bill. 
I look f o r wa r d to wo rk i n g with you in the future.

I! ‘ Very t r u l y‘yours,

Dana Fabe 
Public Defender

DF:cs

c c : ^  R e p r e s e n t a t i v e  Jo hn  Sund
Chairman, House J u ai ci ary Committee 
2504 2nd Street 
Ketchikan, A l as ka  99901



R ic h a rd  B. K uh n s*

Proof that a criminal defendant has committed specific bad acts 
other than those included in a current charge may be relevant to prove 
the defendant’s guilt. For example, if the factfinder knows that an 
assault defendant has committed numerous assaults in the past, the fact­
finder could reasonably conclude that it is more likely that the defendant 
behaved violently on the occasion in question than it would be if nothing  
were known about the defendant's past behavior.1

There are, however, important factors that militate against the use 
of such evidence. First, in at least some cases, the probative value o f the 
inference from conduct on other occasions to conduct on the occasion in 
question may be relatively weak. Evidence that a defendant has been  
violent once or twice in the past, for example, shows that the defendant 
has the capacity for violence, but such evidence is not very probative of 
the issue whether the defendant was in fact violent on a particular occa­
sion.1 Second, particularly if there is a dispute about whether the defend­
ant committed the other acts, introduction of evidence concerning those 
acts could be time-consuming and distract the factfinder from the cen­
tral issues in the case. Finally, and most importantly, other acts evidence 
may have a prejudicial impact on the factfinder. For exam ple, if the

* Professor o f Law, University of Iowa College of Law. B.A. 1964, LL.B . 1967, 
Stanford University; LL.M . 1974, S.J.D. 1978, University of M ichigan.

T he  au thor wishes to express appreciation to his colleague, Ronald J . Allen, for he lp ­
ful comm ents on earlier drafts of this Article and particularly for insightful observations 
about the nature  of the inferential process of proof, discussed in part I infra. T h e  au thor 
is also grateful for research assistance provided by A rthur Zulick, a form er law student at 
C hveland State University and now a m em ber of the Pennsylvania Bar; R obert Wilson, a 
third year law student a t the University of Iowa; and Jeffrey Borns, a second year law 
student at the University of Iowa. A lthough the extent of their work is not directly 
reflected in  this Article, their thoughtful case analyses provided the au tho r with invalu­
able background inform ation.

1. See Fed. R. Evid. 401: ‘“ Relevant evidence' means evidence having any tendency 
to make the existence of any fact that is of consequence to the determ ination of the action 
more probable or less probable than  it would >e without the evidence."

2. T his assertion, like most statem ents about the probative value of any particular 
item of evidence, is prim arily intuitive. T he  question w hether evidence is relevant or 
probative of the fact it is offered to prove must be answered, in the absence of em pirical 
data, on the basis of one’s common experience and judgm ent about the relationship 
am ong various phenom ena in the real world. See C. McCormick. Law o f  Evidence § 
185, at 438 (2d ed. E. Cleary 1972).
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prosecution were permitted to prove that an assau.t defendant had com­
mitted violent acts in the past, the factfinder might view the defendant as 
deserving o f punishment and be willing to convict even if there were a 
reasonable doubt about the defendant's guilt.3 Because of these con­
cerns,4 courts uniformly prohibit the use of specific acts to prove a per­
son's character for the purpose of showing action in conformity with 
character.5

3. Prejudice can  operate in a positive as well as a negative m anner. For example, if a 
crim inal defendant were perm itted to prove that he had engaged in a num ber of 
hum anitarian  acts, the factfinder might be inclined to acquit him despite overwhelming 
evidence of guilt. As a practical m atter, however, the problem of prejudice with respect to 
specific acts evidence most often arises in the context of an  offer by the prosecutor to prove 
bad  acts com m itted by a defendant. T hus, the discussion of prejudice ;n this Article is 
couched in terms of prejudice against a crim inal defendant.

W hether o r to what extent an item of evidence may be prejudicial, like the question 
w hether o r to w hat extent an  item  of evidence is probative of a particular proposition, see 
note 2 supra, is one tha t m ust be answered intuitively on the basis of one's common sense 
and  judgm ent.

For excellent theoretical discussions of the concept of prejudice, see R. Lem pert & S. 
S a ltzb ijri;, A M odern  Approach t o  Evidence 147-53 (1977); Lempert, Modeling 
Relevance, 75 Mich. L. Rev. 1021, 1032-41 (1977).

4. T here  are  a t least three additional concerns: a fear tha t the party against whom 
the evidence is offered will be surprised by the evidence and unprepa ed to rebut it; a 
sense th a t prooi o f prior acts which resulted in convictions would be inconsistent with the 
notion th a t the defendant had  "paid his debt to society," see R. LEMPERT & S. 
SAI.TZBURG, supra  note 3, a t 213; and a fear th a t the jury may overestimate the probative 
value of th s  evidence, see Lempert, M odeling Relevance, Mich. L. Rev. 1021, 1027-28
(1977). See also P.. LEMPERT & S. S a ltz b u rg . supra note 3. at 211-12.

T he surprise problem  can be dealt with simply by granting  a  continuance, see 
Advisory C om m ittee's Note, Fed. R. Evid. 403, 56 F.R .D , 183, 218 (1972), and the 
no tio r th a t a convicted defendant has paid his deb t to society, even if it were generally 
accepted as the b»*b for an exrlim nnnry mlp. has nn hearing nn the nrnpriftv  of using 
specific acts tha t have not resulted in convictions. Thus, neither of these concerns is 
addressed in this Article.

T he fear th a t the factfinder may overestimate the probative value of specific acts 
evidence is also no t addressed for two reasons. First, it is a t best speculative and  at worst 
incongruous to assume th a t the judge, as a reasonable person, would find an item of 
evidence to  have only a certain degree of probative value and, at the same time, to assume 
tha t jurors, as supposedly reasonable people, would not reach roughly the same conclu­
sion. Second, even if one concedes that a judge, by virtue of hb  training and  experience, 
may in some instances have a more accurate sense of probative value than  the jury, the 
potential ovcrestim ation problem  with respect to specific acts evidence is not likely to exist 
independently of the concerns noted in the te it of this Article. T h e  problem b  likely to 
seem most acute when the judge perceives the evidence to be of low probative value. 
Moreover, adm itting  the evidence and perm itting the opposing party, in closing a rg i- 
mcr.t or perhaps by introduction of evidence, to expose the low probative value could be 
tim e-consum ing and  d b trac t the jury from the central issues of the case. Finally, although 
the concepts of ovcrestimation and prejudice are theoretically db tinc t, there may be a 
direct relationship between them with respect to specific acts evidence. For example, 
specific bad acts offered against a criminal defendant are prejudicial because they show 
he is a bad person; and because the defendant is viewed as a bad person, the jury may 
overestimate the probability tha t he in fact comm itted the crime with which he is charged.

5. See C. McCormick, supra note 2, § 188, at 4-14-45. See generally Stone, The Rule
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Although the various formulations of the specific acts prohibition do 
not attempt to define the term "character," it appears to have two com ­
monly understood attributes. First, "character" i robably includes only 
those qualities of personality that have some moral overtone, which con­
notes something good or bad about a person. The term frequently has this 
meaning as a matter of common usage,6 and ascribing such a meaning to 
it for the purposes of the specific acts prohibition is consistent with the 
concern over the potentially prejudicial impact of specific acts evidence.7 
Pursuant to this understanding of character, morally neutral acts could 
never fall within the specific acts prohibition because they would not be 
relevant to prove character.

The second attribute of character is suggested by the fact that the 
prohibition against specific acts evidence to prove character is limited to 
showing action in conformity with character.8 This limitation implies a 
belief that character has an impact on how one behaves.9 Or, to put it

o f Exclusion o f  Sim ilar Fact Evidence: Am erica, 51 H arv. L. Rev. 988 (1938).
T his prohibition applies only to the use of specific acts to prove facts tha t are relevant 

to the substantive issues in the case. Many jurisdictions perm it inquiry on cross- 
exam ination about specific acts relevant to a witness' character for trustworthiness for the 
purpose of im peaching the credibility o f the witness, See Fed. R. Evm. 608(b); C. 
McCormick, supra note 2, § 42. at 82-84: cf. Fed. R. Evid. 609 (use of prior convictions 
to im peach credibility of a witness). This Article does not deal with the use of specific acts 
evidence for im peachm ent purposes.

6. See C .  M C C O R M IC K , supra note 2, § 195, at 462 ("character is a generalized 
description . . .  of one's disposition in respect to a general tra it, such a.- honesty, 
tem perance, or peacefulness"); T he Random House D ic tio n ary  o f t h e  English 
LANGUAGE 225 (College rd . 1969) (defining character, inter alia, as a "m oral or ethical 
quality" and  as "qualities of honesty, courage, o r the like").

7. T he  notion tha t character connotes a moral quality is buttressed by the fact that 
evidentiary rules traditionally make a distinction between inadmissible specific acts 
evidence offered to prove "character" and potentially admissible specific acts evidence 
tillered id prove "hab it."  See C. McCormick* supra  note 2, § 195, at 462-64. Compare Fed. 
R. Evid. 404(b) (precluding specific acts to prove character to show action in conform ­
ity with character) with Fed. R. Evid, 406 (acknowledging absence of specific lim ita­
tions on use of hab it evidence to show action in conformity with habit). T he feature most 
commonly attribu ted  to habit fur the purpose of distinguishing character and habit is 
that a hab it is a relatively more routine, regularized response to a particular situation. See 
C. McCormick, supra note 2, § 195, at 462. Therefore, habit evidence is m ore probative 
than character evidence. A second feature that tends to distinguish habit evidence from 
character evidence, however, is the often morally neutral and, therefore, nonprejudicial, 
nature of the form er. See R. LEMPERT & S. SALTZBURG, supra note 3, at 242; C. McCor- 
MICK, supra note 2, § 195, at 462-63.

8. The prohibition against specific acts evidence to prove character is not applicable 
when the person's character is itself an essential element of a claim or defense. See Fed. R. 
Evid. 405(b); C. McCormick, supra note 2, § 187, at 443-44. On the question whether 
specific acts can be used to prove character when character is not an essential element 
and when the character evidence is used for some purpose other than showing action in 
conformity with character, see Wcissenberger, Character Evidence Under the Federal 
Rules: A  Puzzle with Missing Pieces, 48 U. ClN. L. Rev. 1, 6-11 (1979).

9. T he notion that character has an im pact on how one behaves is further 
Manifested in the rules regulating the use of opinion or reputation" evidence to prove



J
somewhat differently, proof of a person’s character trait is proof that a 
person has a propensity to behave in a ’particular manner. Indeed, the 
terms “character' and “propensity” are often used interchangeably, and 
the prohibition against specific acts evidence is frequently described as a 
prohibition against the use of specific acts for propensity purposes.10 •

Apparently content with this general notion o f what constitutes ^  
character, courts and commentators have been primarily concerned with 4s| 
articulating how the prohibition against specific acts evidence should be 
im plem ented.11 Some jurisdictions follow the so-called “exclusionary 
rule,” which prohibits the proof of specific acts unless they are re lev a n t^  
for some specifically designated noncharacter purpose, such as to prove 
motive, identity, or in ten t.1* If a court in an exclusionary rule jurisdic- if*  
tion is persuaded that the evidence is relevant for one or more of the per- *5 
missible purposes, it may admit the evidence without giving careful 
consideration to the questions o f probative value and prejudice.15

Other jurisdictions follow the “inclusionary rule," which permits the 'ijk 
use of specific acts evidence for all purposes except to prove character to J§ 
show action in conformity with character.14 This latter formulation of 
the rule, it is argued, is preferable for two reasons. First, it precisely 
states the underlying basis for excluding some specific acts evidence.15 
Second, the absence of a limited list of permissible purposes should con­
tribute to a more rational analysis o f specific acts evidence. Rather than 
ruling on questions of admissibility in a m echanical, pigeonholing * 
fashion, courts are likely to deal directly with the problems of probative 
value and prejudice in those instances in which the narrow rule of j 
absolute exclusion is not applicable.16
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ch arac te r for the purpose of showing action in conformity with character. See Michelson % 
v. U nited States, 335 U.S. 469. 475 (1948); Fed. R. Evid. 404(a), 405(a). See generally |  
L add, Techniques and Theory o f  Character Testimony, 24 Io w a  L. REV. 498 (1939).

10. See, e .g ., U nited States v. Beechum, 582 F.2d 898, 909 (5th Cir. 1978) (en banc), 
cert, denied, 440 U.S. 920 (1979); R. Lem pert & S. S a ltz b u rg . supra  note 3, at 210. 
220, 226; Stone, The  flute o f  Exclusion o f  Similar Fact Evidence: Am erica, 51 H arv. L. 
Rev. 988, 1004 (1938).

It is well recognized tha t specific acts evidence a,. -i to prove a habit" to show 
action in conformity with the hab it docs not fall within tin.- "propensity evidence" prohibi- ;- 
tion, even though the use of such evidence concededly requires the factfinder to make a 
propensity inference. See R. L em p ert & S. S a l tz b u rg .  supra  note 3, a t 241-43; C. ^  
M cCormick, supra  note 2, § 195, a t 462-64.

11. See, e .g .. U nited States v. W oods. 484 F.2d 127, 134 (4th Cir. 1973), cert. ^ 
denied. 415 U.S. 979 (1974); C. M cCormick, supra note 2, § 190. at 452-54: Trautm an, 
Logical or Legal Relevancy—A Conflict o f  Theory, 5 Vand. L. Rev. 385, 403-05 (1952). ^  
See generally Stone, The Rule o f  Exclusion o f  Similar Fact Evidence: Am erica, 51 HaRv-
L. R ev. 988 (1938).

12. See, e.g  , S tate v. O 'Connell, 275 N .W .2d  197, 202 (Iowa 1979).
13. See C. McCormick, supra  note 2, § 190, a t 453-54. *
’ 4. See, e .g .. Fed. R. Evid. 404(b). g
15. See T rau tm an , Logical or Legal Relevancy— A Conflict o f  Theory, 5 VAND. L. ^  

Rev. 385, 405 (1952),
16. See G. L illy , An In tro d u c t io n  t o  t h e  Law o f  Evidence 130 (1978); C-
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Federal Rule of Evidence 404(b) is a codification of the inclusionary 
rule, and judit ial opinions applying the rule tend to support the claimed  
benefits of this approach to specific acts evidence. In increasing 
numbers, federal courts are careful to articulate the precise purpose for 
which specific acts evidence is relevant and, more importantly, to follow 
this articulation with an analysis of whether the potentially prejudicial 
impact o f the evidence should nonetheless result in its exclusion.17

There are, however, some fundamental problems with both tradi­
tional approaches to specific acts evidence that transcend the question 
whether the exclusionary rule or the inclusionary rule is preferable. The 
thesis of this Article is that neither the concept of propensity nor the con­
cept o f character is helpful to an understanding o f how courts have ruled 
or should rule on the admissibility of specific acts evidence. To support 
this thesis, part I of this Article will demonstrate that no useful purpose 
can be served by attempting to distinguish admissible from inadmissible 
specific acts evidence on the ground that the latter involves a “propensity 
inference."18 Part II will show that rmy independent content that might 
be given to the concept of "character" for the purpose o f the specific acts 
prohibition does not adequately address the concerns that justify the 
exclusion o f some specific acts evidence.

Part III deals with the Federal Rules o f Evidence provisions 
regulating the admissibility of specific acts evidence. The analysis will 
point out that the drafters of the Federal Rules, by failing to come to 
grips with the problems discussed in parts I and II o f this Article, created 
a rule that is inconsistent with the basic approach o f the Federal Rules to 
questions o f admissibility. More importantly, the analysis will suggest 
that the Federal Rules of Evidence may have inadvertently expanded the 
extent to which specific acts evidence is admissible in federal courts. 
Finally, part IV will offer several alternative ways to restructure the rules 
dealing with the admissibility o f specific acts evidence.

I. P r o p e n s i t y  E v id e n c e

T o substantiate the proposition that the concept of “propensity 
inference" does not provide a viable basis for distinguishing between 
admissible and inadmissible specific acts evidence, the analysis in this 
part will exam ine the nature of the inferential process of proof involved

McCormick, supra note 2, § 190, at 453: Stone, The Rule o f  Exclusion o f Similar Fact
Evidence: America, 51 H arv . L. Rev. 988. 1006-07 (1938): Trautm an. Logical or Legal
Relevancy—A Conflict o f  Theory; 5 Vand. L. Rev. 385, 403-05 (1952).

17. See, e.g., United States v. Beechum, 582 F.2d 898, 910-11, 913-18 St nn .18-23 
(5tn Cir. 1978) (en banc), cert, denied, 440 U.S. 920 (1979); United States v. O'Connor, 
580 F.2d 38, 40-43 (2d Cir. 1978): United States v. Ring. 513 F.2d 1001, 1003-09 (6th Cir. 
1975).

18. For an articulation of this proposition in a manner that is simi’ar to but more 
limited than the method of analysis in this Article, see Carter, The Admissibility o f 
Evidence o f Sim ilar Facts, 70 Law Q,. Rev. 214, 220-36 (1954).



782 66 I O W A  L A W  R E V I E W  777 [1981]

in the use of specific acts evidence. To facilitate this examination, the 
inferential process is divided into five Categories:19 (1) traditionally pro­
hibited propensity inferences; (2) permissible individualized propensity 
inferences from a defendant’s bad conduct; (3) permissible generalized 
propensity inferences from a defendant’s bad conduct; (4) permissible 
generalized propensity inferences from a defendant’s neutral conduct; 
and (5) permissible generalized inferences from the conduct of third per­
sons.10. T he analysis will show that the inferential process is identical in 
the first two categories and that the remaining categories present only 
minor variations of the same basic inferential process.11

A. Traditionally Prohibited Propensity Inferences

An initial difficulty in comparing the inferential process involved in 
the supposedly prohibited use o f specific acts for propensity purposes 
with the inferential processes involved in the legitimate uses of specific 
acts evidence is that there are relatively few examples of impermissible 
“propensity evidence.” T he question whether specific acts evidence is 
admissible arises most frequently in the context of a prosecutor’s offer to 
prove that a criminal defendant has committed various bad acts. A 
published opinion addressing the question o f admissibility is likely to 
exist only if the defendant is convicted and appeals on the ground that 
the evidence was improperly admitted. An appellate court, however, 
may simply state that the admission o f the evidence, if improper, was 
harmless error.11 Moreover, even an opinion holding that the specific 
acts should not have been admitted can avoid the question whether the 
evidence required an impermissible propensity inference. T he court may 
simply explain that regardless of whether the evidence should have been 
excluded on that ground, the trial judge abused his discretion in adm it­
ting marginally probative, extremely prejudicial evidence.15

Nonetheless, there would probably be a general consensus that the 
following example illustrates an impermissible propensity inference: The 
defendant is charged with murdering his wife by stabbing. He admits 
being present at the time of the fatal incident, but claims that a third

19. The categories have been devised solely to facilitate the analysis. In terms of the 
nature of the inferential process of proof, each category is substantially similar to the 
others. See note 21 infra  and accompanying text.

20. A sixth category, permissible individualized propensity inferences from a defend­
ant's neutral conduct, is discussed briefly in note 32 in fra.

21. Because each category is so similar to the others, there may be disagreement over 
whether a particular illustrative example has been properly classified. Such a disagree­
ment, however, would support rather than detract from the central point of the analysis: 
The nature of the inferential process involved in the use of specific acts evidence is so 
similar in all cases that it cannot be used as a device to distinguish between admissible and 
inadmissible specific acts evidence.

22. See United States v. Heller. 625 F.2d 594, 599 (5th Cir. 1980).
23. See United States v. Shavers, 615 F.2d 266. 270-71 (5th Cir. 1980).
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I

person stabbed his wife. T o show that the defendant was the assailant, 
the prosecutor offers to prove that on several previous occasions the 
defendant had become involved in fistfights with neighbors.*4

T he relevance o f the fistfight evidence is clearly dependent upon a 
propensity inference: The fact that the defendant has been violent on 
previous occasions shows that he —at least in comparison to people who 
have not been violent—has a propensity for violence, and from this pro­
pensity the factfinder is asked to infer that the defendant was violent on  
the occasion in question. Moreover, all of the factors that justify exclud­
ing some specific acts evidence are present.15 If the defendant disputes 
his involvement in the fistfights, there may be time-consuming and 
distracting litigation o f collateral issues. The factfinder may be more 
willing to return a guilty verdict after hearing the evidence simply 
because the defendant appears to be a bad person. Finally, the probative 
value of several fistfights with neighbors to prove a deadly assault with a 
knife against one's spouse is not great.*6

For the purpose of comparing the fistfight hypothetical with other 
uses o f speciiic acts evidence, it is important to note three aspects of the 
inferential process o f proof involved in linking the prior assaults to 
assault on the occasion in question. First, the factfinder is asked to make 
an “individualized” propensity inference in the sense that the defendant’s 
propensity for violence is not a propensity shared by the populace at 
large. Rather, it is the defendant’s prior violent behavior which shows 
that he, unlike most other people, tends to be violent.

Second, the relevance of this individualized propensity inference, 
like the relevance o f any other inference from evidentiary facts to proof 
of ultimate facts at issue in litigation, depends on an assumption about 
the relationship among various phenomena or events in the real world. 
Consider, for example, a murder prosecution in which the homicide 
occurred at 10:U0 p .m . in Fresno, California, and the defendant shows 
that at 8:00 p.m . Pacific Standard T im e on the same day he was in 
Bangor, Maine. T he defendant's evidence is relevant to prove that he did  
not com mit the crime because of the assumption, based on common  
experience, that a person cannot travel from Bangor to Fresno in only 
two hours. Similarly, if a witness testifies that he saw the defendant stab 
her husband, that evidentiary fact is relevant to prove the ultimate fact 
that the defendant indeed did stab her husband because of the assump­
tion that it is mom likely that on any given occasion a person is speaking 
truthfully rather than falsely.*7 This assumption about truthtelling is
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24. Cf. E. K im ball. Program m ed M a te r ia ls  on  Problem s in Evidence 46-47
(1978)-(improper to admit evidence of tlueats directed against third r.eisons to prove 
aggressiveness or hotheadness to show improper aggression on occasion in question).

25. See text accompanying notes 2-3 supra. See also note 4 supra.
26. See note 2 supra.
27. People, of course, are not always truthful, careful with their words, or accurate in 

their perceptions and memories. Indeed, :he hearsay rule with its various exceptions, see


