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Unless disclosure would jeopardize a penoing crimi—
nal 1investigation, law enforcement agencies shall disclose
information regarding the investigation of a child sexual or
physical abuse case to the Division of Family and Youth Ser—
vices upon request.

In connection with a pending 1investigation or pro—
secution of a criminal case involving a child who is alleged
to have been sexually or physically abused, the district
attorney, upon request, will be allowed access to informa—
tion contained in the Division of Family and Youth Services
file regarding that child or another child in the same fami—
ly.

Any participating agency having knowledge of excul —
patory information concerning a report or 1investigation of
child sexual or physical abuse shall immediately report such
excul; atory 1information to the District Attorney®"s Office.
Exculpatory information is information tending to negate the
guilt or mitigate the punishment of a perpetrator of child
sexual or physical abuse. Fxculpatory information includes,
but 1is not limited to, recanting, accusations of child
sexual or physical abuse by third persons, alibi 1informa—
tion, and medical evidence that does not corroborate the

abuse.



VIL.
Limitations
This agreement 1is intended to establish guidelines
for interaction between a*gencies, and to preserve statutory
duties. Nothing in this agreement shall be construed to
limit an agency 1in the performance of its duties; provided,
however, that the immediate protection and safety of a child
is always paramount. Every reasonable effort to achieve the

goals set out in this agreement shall be made.
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VI,
Rights of Victim and Family Members

Children who are victims of <child sexual and
physical abuse are entitled to receive legal protection.
They should be treated sensitively by criminal justice sys—
tem personnel. Children and their families often face emo-—
tional crises after sexual or physical abuse has been dis—
closed. Family members should be given ongoing support to
help them meet these crises. Protection and ongoing support
should be provided to all victims of child sexual or
physical abuse, regardless of the outcome of any criminal
proceedings against an offender. Services should be pro-—
vided for as long as necessary to enable the child and -
family members to recover from the trauma created by the
abuse. The development of appropriate methods of institu—
tional and community based treatment for offenders should

also be encouraged.



In recognition of the goals set forth in this pro—

tocol, and to further the

undersigned participating agencies

tocol

DATED this

CLOSE
ByJ&f

KETCHIKAN GENERAL HOSPITAL
By

STATE OF ALASKA

DEPT. OF HEALTH AND SOCIAL
SERVICES

KETCHIKAN D.JELX;

By.

CITY OF KETCHIKAN
KRTCHIKAN EOLLCE DEPT.
Bv

KETCHIKAN GATEWAY BOROUGH
SCHOOL DISTRICT

By

FAMILY COUNSELING SERVICES
By P/ s / L .J o
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realization of those goals, the

hereby ratify this pro—

in the spirit of cooperation reflected herein.

"/{<H day of pT\Ag~4 , 1985.

STATE OF ALASKA
DEPT. OF PUBLIC SAFETY
A1ASKA STATE TROOPERS, -
KETCHIKAN --DETACHNENTAy ™
By VAT

"y

JUVENILE PROBATION
By

STATE OF ALASKA
DEPARTMENT OF LAW
DISTfclQB ATTORNEY*"S OFC.

By.

GATEWAY COMMUNITY MENTAL
HEALTH



Victims Or ©Ohild /~buse [Laws
VOCAL NATIONAL OFFICE
PO B«x 11335
MlaeetpeHs, MW 55411

(612) 521-9714 OTH MMITOTODKJIT

WHO WE Are
We are a group of Individuals who believe we and our families and friends have been victimized by the

child abuse laws. We are not guilty people trying to escape judgment; we are innocent people demandirtr ~ slice.

AIM AND PURPOSE _ S _

We wish to see children protected from all forms of abuse, fneludino that which is beino n.fliued uoon
thefi'i aS a 'eSUIt of 5u-Colltd “Child protection™ agencies. We want to see due process accorded to all. We wish to
see preservation of the family unit made apriority in the handling of suspected child abuse C3ses.

Our present membership Includes individuals from all 50 states (as well as Canada end Australia) who

have experienced this nightmare. Our NATIONAL ORGANIZATION recognizes over 150 chapters end contact persons.

SOME ®F OUR COBFfICERSSS ASOD PROBLEM A8EA3

PRESENT .CHILD ABUSE HYSTERIA . . .
The current child abuse laws are hasically good. Howeve,, we strongly believe that disregard for the

Intent behind these laws has put us Inour current situations. The present child abuse hysteria has reincarnated tne
ignorance of the Salem Witch Hunts. The system emotionally abuses and financially drains the alleged child abuser
during the fight to prove Innocence. If you manage to survive within the system of “Justice.* as presently
constituted, the best you can over expect is 3 finding of “unsubstantiated.” You are, and always will be a potiential
child abuser In the e¥es of the government. You are not alone! There were over 1.500,000 accusations of child
abuse in 1986, and of those, approximately 6535 were unfounded.

PRESENT LANS YAMNE _ _ _
In addition to the intent of the child abuse laws being lost, many of these laws are written so vaouely that

the/ are easilg misinterpreted or are intentionally used to advance the immature philosophies of those
implementing the laws.

LAAKEPLEPRIES _ e . |
ue to the sénsitive and innovative nature of these laws, individual due process ritfits are not being

accorded the Importance they are due. Asa result, laws that are set up to protect the Individual and the family ere
being used to tear families apart and to sever family bonds.

IMMEDIATE PRESUMPTION OF W ILT . . _
After one has been “hot-lined," regardless of how believable or ludicrous the accusation may seem, there

is automatically an immediate presumption of guilt. The on_IP/ crime more heinous than the intentional 8buse of a
child. 1s to be unlurtlv accused ari branded for life 85 a child abuser. There Is no other crime prosecuted with
such malicious disregard for the accused and the alleged victim's constitutional and civil rights.

UNETHICAL INYESTIQATIYE TECHNIQUES . _ _ .
In the Interest of convicting an accused child abuser, ethical Inveslgatlve techniques are set aside.

Prosecutorial information to corroborate a verbal allegation takes precedence over the gathering of factual
Information. Child protection workers, Investigators, prosecutors and law enforcement officers have convinced
themselves to be judge andiury without a trial. Custodial parents and individuals considered "loco parentis" are
often instructed to repeatedly Interrogate the alleged victim about the alleged Incident,

CPINICON INLIBUCF FAC , : :
Chi ianoffidals and county hired mendhesithprofessiardisare presently at liberty to Inject

into both written and oral reports their "personal opinions” of an event. These “opinions” are then presented and
accepted as a basis for fact in legal proceedings



REMOVAL OF CHILDREN FROM FAMILIES
The abrupt end often unnecessary removal of children is traumatic. It destroys a child’s trust in the

Earents as protectors, and leaves tremendous emotional scars. Ifa child is IruTy being abused, the added trauma of
eing abruptly removed from the home and family can often make matters worse.

EFFECTS ON FAMILIES UNDER INVESTIGATION . _ _
The stigma of child abuse allegations creates feelings of fear and shame, and introduces other negative

factors into parenting techniques--leading to problems in exhibiting parental affection and problems in discipline.

DEPENDENCY RESULTINO FROM COUNTY INTERVENTION
Y/hen charges of abuse/neglect are dropped often the county then files charges claiming dependency--a

dependency that itsoanintervention created.
sCa.mRKis

ON-SITE CONTACT WITH FAMILY
The family should be immediately notified of 8ny charge of child shuse. Appointments should be set up for
immediate interviewing of aU persons involved No child should be removed before an on-site contact with the
familg.has been made. If achild is doing the reporting, other siblings, if any, should also be questioned as to the
|

reliability of the child making the allegations.

MANDATORY TAPING OF ALL INVESTIGATIVE INTERVIEW S
In/estimators must be required by law to conduct each investigation hased solely on the facts and must be

required to not insert their personal opinion of the accused To dc anything less, seems to invite injustice for the
accused anc rontempt for the law. All Interviews should be taped to insure an honest reﬁort. Reports must not
include statements that suggest expertise in the area of psycholog/ or psychiatry, since child protection workers
do not have degrees in these areas.- Tapes must be available to defendant’s counsel.

EMPHASIS
It wnjjiq be less stressful on the child if the alleged perpetrator were first asked to leave the homedurirg

the invest:gaii~n. Also, a mandatory time schedule for the investi?ation must be implemented at the outset, so as
not to abuse the rights of the accused and the alleged victim by needless separation from the family.

P.IACINO CHILDREN _ :
No child should be placed in foster care when the parent(s) can offer an alternative placement. If removal

Is the only solution, supervised family visitation must be mandatory. Siblin%s removed from the heme must be
keot tonether unless countermanded by the Juvenile Court (with written explanation); a recommendation by the
Child Protective Services case worker, for separation of siblings, is insufficient cause Tor separation.

BETTER TRAINING OF SOCIAL WORKERS
If social workers are allowed such unlimited and life-altering powers over us, wc believe they should be

competent and compassionate enough to handle this responsibility. We demand social workers be required by law to
be tested at least once ayear on the current child abuse laws, including the policies and procedures of their agency.
They must be aware of the long term severe emotional damage inflicted upon innocent children and innocent adults
as a result of overzealcejs intervention. In cases where a child is not in a life threatening situation, and where
there is no evidence to substantiate the alleged abuse and/or neglect, the worker must by lew allow the family

the right to remain together.

REFRESENTATION ON TASK KRS , . : -
Any task force set up oy the state to better the child protection system must include a victim of the

system-- to insurs representation of all viewpoints and to maximize informational Input. We must stress that our
input Is essential and must be heard.

We believe a review board is Im perative for individuals toair their grievences (without repercussion).

In our system of democracy there are checks and balences, which attempt to insure that the inherent power of
government units does not corrupt their purposes. Child protection units cannot be excepted from these checks 8nd

alances.

2/26/87



House Majority Leader
COMMITTEES

HOUSE HEALTH, EDUCATION
AND SOCIAL SERVICES
HOUSE JUDICIARY
HOUSE RULES

August 14, 1987

State of Alaska

tji

Representative Max F. Gruenberg, Jr.
District 11
Spenard, Upper Midtown Anchorage

For your information.

P.0. BOX V
JUNEAU, ALASKA 9811
(907 465-3718
465-4963/4986

914 CLAY COURT
ANCHORAGE , ALASKA 99503
o07) 276-6344
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CHILD ABUSE
REPORTING LAWS

Are they
ia barrier
[to helping
Ntroubled

cham i lie S ?

' LT
i By Learie Deaton WAV %V
worjfo/ staff hd

hxe*e reporting Iawi

Co present pcCentiil land-

N1 mine* for psychologists,
*X,". ;Wwbo must weave a path between

the role of chDd advocate and
o ‘therapist, between the forr that

<Agxrires them to report suspected

«Bse, and their ethical code,

which demand* confidentiality. ~

’ V/Becaute psychologists are often
*ye-primary source of help fer both
j. abuser aod abused, they may be
/tofcod to choose betweenwhat *
fibey believe is bert for the client
aod risking amyt forfalllng to '
report abuse.

T * %7t *eetra like the theraplst is

* getting the short end of the stick
became of a problem society has
a difficult lime dealing with. The
law is a reflection of that,* said
Ross Newman, director of profes-
sional nffoin at APA. Therapists
tend to be ready targets to deal
with the impossible.”

TVo yean ago. a North Car-
olina psychologist wes treating a
family who came to him for help;
concerned that the time-outs they
used to discipline one of their two
adopted children had become
excessive. Four months into treat-
ment, someone in the community
told the Department of Social
Service* they thought the parents
were abusing the children. The
deportment investigated and

Opinion

Letten ondue* and FT.

A member urges more cooperation
with the media, starting at the
annual convention.

Association
An APA letter prompts NIMH to
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found enough evidence towM
rant a custody hearing. «
« The psychologist, Arne Gray,
volunteered to testify at that
hearing. Ho told the court the
parents had Informed him of the
time-outs in the basement and *
that wiiat they were doing was
not reportable abuse or neglect.
*He said the adopted chitdren
were not at risk, that the parents
were highly motivated and that
treatment was going well.

But the next day; the judge
issued two warrants for Gray*
arrest on two charges of contrib-
uting to the delinquency of a
minot Three days late* he issued
‘two mote warrants for Gray*
arrest on charges of failure to
report suspected abuse and *
neglect.

\x
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Thdav, the two adopted chil-
dren are each in their third foster
home and the older boy is await-
ing placement in a state hospital,
Gray said.

There* no good solution for
the practicing clinician,* said
Bryant Welch, asscciatc execu-
tive officer of the American
Psycholog.’-*] Association* Office
of Professio.-il Practice. "They
are caught in a 'Catch-22"
Kafkaesque environment. It* not
clear what standards they are
supposed to uphold. And even if
itis dcac they are supposed todo
something that is counter-
therapeutic.”

Child abuse reporting laws are

o ..
[ W JWi

> *IAE o1 ot
thorny for mental health profes-
sionals not only for the conflict
they create between ethical and
legal obligations, r.iany are
vaguely worded, yet carry the
threat of potential liability

"Child abuse laws as applied to
mental health professionals are
wishful thinking," Welch said.
"It* natural to want to find some
way of knowing when child abuse
is going on and intervene, but the
cure in this case doesn't work and
compounds the disease."

The result, commonly, is that
mental health professionals foil to
report rsipected child abuse.

One cf the most common rra-

Drawing by Thntnm Tikxm
—WAr*
sons, said Sherry Skidmore, a
“'orehsic psychologist in California
who has worked with battered
children for the past 20 years, is
-."this sometimes nrlve conception
that in spite of the law; they're
really protecting their patiant/
client and even the child and

..they just don't think tho nll.‘ga-,

tion has substance.”
~ Lost yeac California passed a

‘law requiring licensed psycho-

therapists to complete at least
eight hours of training in child
abuse assessment and reporting,
TWb therapists who have pre-
tented those training workshops
Continued on page 22

An APA committee is of two minds
about the Golden Rule.

Child Abuse

Child abuse reporting laus challenge
practitioner ethics.

Psychologists agree that emotional
abuse is harmful but are hard
pressed to define it

Thejury is still out on children on
the witness stand. *

An APA member testifies to the

22

New studies on ncurotransmitters
and a potential cocaine antidote.

Researchers ore trying to tease out
the connection between atres* and
blood sugar levels.

Visiting a therapist oppears ro lower
anxiety and pulse rate.

Practice 33

Plainti/Ts in a 2-yearold lawsuit
against psychoanalytic institutes
must still prove that they

«riw

reaches agreement on needed
nursing home reform.

Another coalition calls for changes in
Alcohol, Drug Abuse and Mental
Health block grants.

Legal issues 41

Supreme Court raises new tRx ]
questions, defoyi abortion case. *

Regular Features
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REPORTING LAWS

Costilaued Cron P»fe 1
have found other reasons for non-
reporting.

Writing in AHP Perspectine,
the newspaper of the Association
for Humanistic Psychology. Sue
Carroll said that indications of
abuse or neglect may be sub-
merged by countertransference
or over-identification with the
parent clients. Therapists also
mistrust the system and fear fur-
ther intrusion into t*» ‘unity
Lennis Lyon, who b*. a profes-
sionals in treating child abuse,
wrote that once dinidans do
resolve to report abuse, they
must still decide how to tell their
dienta they are doing so. and
bow to keep them in treatment
and handle their own discomfort
with the situation.

Skidmore said she has seena
few cases where mental health
professionals adamantly refuse to
divulge information nnd disrupt
the therapeutic relationship, in
spite of clear-cut abuse.

In other cases, said Maryland-
based forensic psychologist
Dennis Harrison, psydsologists
don't report because they fear
reprisals from the family aren't
sure bow to assets whether abuse
has occurred, or equate reporting
with conviction.

Douglas Beiharov, of the
American Enterprise Institute
and first director of the National
Center on Child Abuse and
Neglect, said the problem is not
underreporting, but over-report- -
mg, as a result of “'a protect-your-
tail syndrome.”

Beiharov contends that 60 to
65 percent of nil reports of abuse

E m

h ardest

By Laurie Daiton
Monitor IUIT

tis the least discussed form ,
I ofabuse and perhaps the *

most difficult to define, yet

~ famlly mgmbers and-teachers.-
many psychologists believe emo— E’m
tional abuse is at least at er/ Le
devastating as its physical coun— ESXi

terpart.

"As surely as one can break a
childk bones, one can break a
childk spirit,* wrote James and
Anne C. Gorbarino in a pamphlet
entitled "Emotional Maltreat-
ment of Children," published by
the National Committee for Pre-
vention of Child Abuse.

The committee has begun a
national media campaign on emo-
tional abuse in cooperation with
the Advertising Council. “Words
hit as hard as a fist.” ono ad
reads. "Next time, stop and listen
to what you're laying. You might
not believe your ears."

Research in the area of psy-
chological maltreatment is sparse
in lhe basics—a definition of the
term, identification of preventives
and intervention strategies. That
makes assessing or reporting such
cases even more troublesome.

Foreniic psychologist Sherry
Skidmore, who has had to assess
cases of emotional abuse and
psychological maltreatment as a
court-appointed examinee com-
mented, "The means of observing
whether such abuso occurred are
more fli *

She does a full psychological

o tion al

prove to be unfounded. TI>o* are
dogging up the system, he said,
and detracting resources from
children in real danger.

State lav; however; requires
psychologists to file a report with
child protective services if they
have a reasonable suspicion that
child abuse omegJect has<*
occurred.

The law supercedes the eth-
ics,” said Ruth Ochroch, who
teaches an ethics course at New

ab us
to evalu
evaluation and a thorough bock-

ground history including talking
«with as many poarble witnesses
as the can, including neighbors,

Bryant Welch, associate direc-
tor of the American Psychologi-
cal Assodationk Office of Profes-
sional Practice, questioned how
p*ydx>logtsts could determine
something as vague as emotional
abuse or neglect

“Alot of whot we deal with are
the effects of suboptimnl parent-
ing," he said. ‘At what point do
we say ilk child abuse? A mother
is on alcoholic and emotionally
unavailable—is that abuse? Do
we report it? How about the
father who works 80 hours a
week, whok not there—is that
abuse? For the therapist who
deals with all kinds of gradations
in human behavior at v hat point
itit child abuse is very tricky.
And how much is one supposed
to be looking for it? That is
contrary to the therapeutic rela-
tionship™

Neither harmful effects nor
parental intent alone can be used
to define psychological treatment,
the Gorbarino* contend. “'A good
definition will include both a
valuejudgment and a scientific

York University "llk a real
dilemma many mental health
professionals feel very caught up
in. Ik relatively new We don |
have precedents, we dotVt have
enough history to understand
how itk being used, but psycholo-
gists have no choice. The
professional doesn’t have a deci-
sion to make."

Psychologists disagree on
whether therapists should have
more discretion.

In Newmank view Tb simply
bar any decision-making by a
qualified therapist is counter-pro-
ductive.”

One way to both protect the
child and get the family in treat-
ment. lie said, might be toallow
psychologists to coordinate inter-
vention efforts. For instance, they
might still ba,*eto immediately
report suspicions of child abuse,
but state agencies could delay
intervening if the psychologist
continued to work with the fam-
ily. This, Newman suggested,
might even strengthen the
therapeutic relationship . .

Gray said he bases his own
decisions to report on whether an
investigation by the state would
be more abusive than what is
already going on in the family
Gray has classified various types
of abuse on a scale from one to

10. He rates a well-conducted
investigation by the Department
of Social Services at level three
abuse. Therefore, he wil* not
reportabuse he seesor.  esame
level or less severe. And in the
case for which he was prosecuted,
be would not do anything dif- .—-i
ferenUy. “Part of my training is to
make some judgment and dc
some screening,” he said. "Itk the
same with suicide and homicide

yA

ate

assessment,” they wrote.

m They define it as "acta of omis-
sion or commission by a parent or
a guardian that are judged by a
mixture of community values and
professional expertise to be inap-
propriate nnd damaging to the
development of personality.”

A childk lack of competence in
social relationships and a parent
or guardian who treats the child
in ways that violate common
sense should be ctrong signals to
professionals, they say.

Gory Melton of the University
of Ncbroslca-Lincoln and Howard
Davidson of the American Bor
Association warn in the February
American Psydologist that
because of the imprecise nature
of any definition of psychological
mahreotmeni. caution should bo
used in assessing whether state
intervention is appropriate.

They question whether state
intervention would even be bene-
ficial in such cases and
recommend a “'go-slow" policy.
However; they said, the cor ept
could be useful in regulatin;
institutions that care for children.

“People need some rules,”
commented Douglas Besharov of
the American Enterprise
Institute. "Just because a parent
sayi in a slipping center; ‘I'm
going to kill you/ that shouldn't
be reported. If you want to odd a
million cases to the Department
of Social Services a year; thatk
theway todoit" m

threats. Thatk what society pays
ui todo.”

Harrison said, however, that
higher standards fee mental
health professionals would be
accompanied by more respon-
sibility and potential culpability
"Why should psychologists be
more responsible ‘ban anyone
else in’the state?* he asked.

Psychologists are more likely
towind up in court for failing to
report than for reporting abuse.
In the latter case, they are on
safer ground. Mott reporting laws
do provide immunity from civil
or criminal liability to those who
report child abuw or neglect "in
good faith.*

For instance, said Skidmore,
when a California psychologist

For

/ wpiycholotf*,

topw &e faciljifoml*

out of the home or break up the
marriage. On the other hand, if a\
three-year-old says, "Daddy has
been putting snakes in my body* \
the must be (*Jean seriously be
said.

Harrison said psychologists
often lack the education, experi-
ence or training to recognize sex
abuse.

For instance, he said, one
therapist brought a small child
into the same roomwith the
abusing parent, expecting the
child to be horrified and start to
cry When that wus not the reac-
tion, the therapist used that as
evidence that the abuse did not
occuc

la another instance, several
psychologists testified that an

row

required to‘complete a mandatory eight-hour course in tba
precognition, treatment, prevention, and reportingofchild abuse,
«and to provide evidence that they have donipleted such a'course, ~:
\ "through uh California-approved otgunlxktianl'vmen they renew

,,-their license*.

&~ A*a service ro APA members Ilcenced in California hut who'
./*do not live or practice there, this required workshop will be -
wed, in co-sponaonhlp with the California State Psychology-
; cal Association, at the 19B7 New York, convention. The
workshopwill cover the 28. mandated topics hi theareaU child
*bmc; participants who attend the entrm Ooursewilt
‘“certificate verifying its completion. .
For information about the date, fee, and content ofthis*
“works|>op, contact; APA CB Workshops Office,’ 1200 17th t
fU.W; Waihington. DC 20036, of call (202)955-7719¢8 a™ -V
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was sued by a parent for report-

ing abuse that he became aware

of during treatment, he won the

cate on oppeal because the court

ruled that he had carried out his

respon5|b|I|ty (
"If you're going to be W|th|n

. the law; you have to report,” ...

Newman said, "“and as long as the
reporting isdone *  good faith,
you're never going to be found to
have behaved unethically.” -
But therek another side tothe
issue, he noted: There will be
times when a therapist will
believe that reporting the abuse
will not help the family, but make

* their problems worse.

Because a parent has tobe . f*
reported for even making an
appointment for therapy related
to abuse, some argue that trou-
bled people won't seek help

T Itherapy can help and the
family has taken the initiative to
get help™ Newman said, “then
you're supposed to do t>very
thing that will destroy that rela-
tionship"

Beiharov of the American
Enterprise Institute contended,
"We have to provide immunity
for people who decide in good
faith not to report.”

Jenny Boyeg who coordinates
a treatment program for legal
offendon in Oklahoma, informs
clients at their first visit about the
limits to their confidentiality and
tells them she will report any
current incidents of child abuse a
client reveals to hec

Consequently, she said, Tm
sure iherck child molestation I'm
not aware of If | were triclrieq
maybe I'd find out about it But
Tm trying to prevent many child
molestations through treatment.”

Harrison is adamant that psy-
chologists always report, “unless
they have good, solid evidence
that it is not true," for instance, if
a teen-ager who claims her step-
father fondled her actually
admits that she was trying tojit

tr%

))V *
alleged abuse was not occurring
and advocated that a girl be
allowed to continue visiting her
fathet; who then admitted the
abuse under oath.

Nor should psychologists fear

that the social services/legal syv Kvoq

temwill be unfair to the parent
charged with abuse, be said,
arguing that any unfairness in the
system is toward the chlld and
protective parent  .;, .

In addition, he said, mostchlld
protective agendes are under-
staffed and overworked. Rather
lhan sweep in and take over a
case, they welcome a relationship
with someone In the community

"My experience has been that
hk harder to get them to act than
to get them to stop fromacting,”
he said. He added tiiat the child
is only taken from the home if
the protective parent is not actu-
ally protecting the child.

"Ifyou ore known as a child
advocate, straightforward,
unbiased, the obuser who wants
help will go toyou," Harrison
«aid. "Psychologists shouldn't be
afraid of that"

However many abusive par-
ents must be forced to seek help
and to cooperate with therapy.
“"Maybe the first week or two
they feel repentant and scared,
but once they realise therek no
teeth to the law they don’t care.”

Harrison said one abusive
father told him, "'l can outlast
you. | wviMdo what | want with
that child." The case was an
extreme one, Harrison caid, "but
he was right Hek only on probo-
lion for so long. A lot of abusers
sandbag therapy. They come in
the dooc but they won't talk.”

Harrison said he is now
advocating lawsuits in the name*
of abused children against “any
professional who didn't do what
be or the was supposed to do,
what the low or the literature said
todo."

He has alio established the
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October 23, 1987

Testimony given to the House Judiciary Committee by Floyd
Richmond, Executive Director of Women In Safe Homes,
Ketchikan.

I would like to begin my testimony by making it cleartr
that I recognize the complex nature of child abuse and how
difficult it is to deal with as a social problem. I feel we
must remember that HB 237 and 229 deals w ith only one facet,
an important facet from our point of view, but only one. It
would be my hope that the Judiciary committee would maintain
that focus and not let other issues influence their
consideration of this legislation.

What | mean by that is such things as "false
allegations"” w hich lead to dismissals of cases of alleged
child abuse. That's an important matter, but another issue.
False allegations have little or nothing to do with this
legislation in my view. It's important to <clean up our act
on reported abuse, investigation of abuse and the system
that is charged with that responsibility, ‘but again it's a
separate issue from what these bills speak to. For me, the
issue boils down to - DO WE FEEL CHILDREN NEED SPECIAL
ATTENTION AND PROTECTION? if we do, then we have to change
the rules of evidence to convict an offender of repeated
child abuse. Our goal showuld be to protect children who are
victims or future victims - not continue to protect an
individual who has no control over their behavior and we
have very limited ways to help them gain control.

Who are we talking about?
a) Children and Adults, most often parents, or someone
they know.

In 1986, 1,200 child deaths were reported as the result
of child abuse. One study found the number to be closer to
5,000. These studis further indicate that many of the
children had been wvictims of repeated abuse. Finally, the
average age at death was 2.6 years.

Experts in the field who study sexual offenders never
use the word cure, they talk about some offenders gaining
control and/or a reduction in offenses committed.

In a study done on non-incarcerated sex offenders, 411
individuals who volunteered information here is what was
found.

a) 44% o f incest offenders, offended outside of the

home.

b) 50% had multiple deviances.

c) 232 molesters were responsible for 17,585 wvictim

assaults.

d) In a study done at the Oregon State Hospital 53

incarcerated offenders committed 25,757 sexual

crimes.



W hat is the issue?

a) The commission of a crime against the most vulnerable
group of people on this planet, children. Children who
trust, ti.>st, trust and trust adults even after they

have been victimized.

Who is responsible?

a) First- the person who after due process is found guilty

of the crime.

b) Second each one of us when we don't say long and hard
enough that crimes against children are intolerable and
back up such statements with laws that hold adults

responsible for their behavior.

Recently, while viewing an F.B .I. video conference on
Profiles of Sexual Offenders, one of the panel was asked
about society's attitude toward child sexual abuse. Among
other things he said it appeared to him that we don't want
to deal with it. Although people in the larger community pay
lip service to how horrendous such crimes are, until it
happens to them personally or very <close to home, we don't
seem really motivated to solve the problem. This attitude
was further reinforced when | read an article recently in
Ms. Magazine by a male who was sure a daycare center teacher
was innocent of child sexual abuse just because he the
writer "knew this to be true." We as a society, and, in my
view males in particular, continue to deny that crimes
against children are as prevalent as they are and they only
happen to the "other person." We think these mostly male
adults are "sick™" in the case of sexwual offenders and
parents who have let discipline get out of control when we

talk of adults who physically abuse their children.
What can be done?

a) First we can begin to bring the level of awareness on
this issue up to where it belongs by passing legisla-
tion that clearly holds adults responsible for their
behavior. I am not an advocate of punishment being wused
as a deterrent. I am an advocate of laws that hold

adults responsible for their behavior.

b) T ext, we can provide justice for all victims by

recogn:‘.z.in7that an adult who repeatedly offends

against a child is a different person who has violated
a child"'s rights so severely, sometimes by murder, that
their rights as individuals are a secondary issue.
Society, children, must be protected from these

individuals.



c) When you are dealing with those offenders who repeat
their behavior you have someone that we don't know how
to treat very well at all, much less cure. | f on the
streets in a few months or years they will offend
again. Therefore we ?2.s a society then, must look at the
broader view and that is, what must we do to protect
other vulnerable; children from these individuals. Until
we have more answers, cures or treatment methods, we
must keep these individuals off the streets and away
from children. There is data available that indicates
pedophiles are seeking younger and younger children to
molest Decause they know there is less risk of being
caught and convicted due to the age of the child. |
think this speaks to the nature of the offender and
makes a strong case for what we must do to protect
children.

By viewing these offenders as "sick™" or adults who let
discipline get out of control, we can excuse their behavior
and the status quo is maintained. Our sys.tem currently
recognizes the rights of the offender above the rights of
children to a life free of abuse and violence. This has to
change. It should be noted that the F.B .1l. has never found a
sex offender who was Jlegally insane and/or sick; and there
is no data that child abusers in general are legally "sick",
yet we maintain this attitude.

If we dor't break the cycle of abuse, we w ill have
generation after generation of abused children who grow up
to be abusing adults. This legislation woill help break that
cycle, not cure it but help break it.

Women In Safe Homes

P.O.BOX 6552, Ketchikan, Ak 99901
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DEATHS DUE TO MALTREATMENT

Variations in the reporting practices ani investigative
procedures across the fifty states make 11 difficult to

determine the exact numbers and scope of the problem.

In 1986, at least 1,200 fatalities due to child abuse
and neglect were reported. At least one study which reviewed
official death certificates and clinical records suggests
that the actual number may be as high as 5,000. Many
fatalities are mis-diagnosed as “"SIDS", homicides, or
accidents when the circumstances indicate fatal

maltreatment.1,3

Compared to a slow down in the growth rate for child
abuse reports, the number of child death due to maltreatment
increased dramatically in 1986 . Confirmed or suspected

deaths rose 29% compared to 1984-1985 comparisons when the
number of child deaths declined 2% .3

For many of 1,200 reported cases, death occurred after
the child was reported to local child protective services.
In some cases the child died in protective custody as a

resume of abuse or neglect by foster parents.2

Children reported as fatalities are much younger on
average than those reported for maltreatment. (7.2%) The
average age of death is 2.6 years.1 Children ages 0-5 are
28% of the general child population, but sustain a
disproportionately high, 74% of fatalities. This age group
is the most vulnerable due to language skills, intellectual

development \nd dependency needs to request assistance.4

In some instances this dramatic increase in fatalities
may reflect a more accurate identification system . However,
the size and frequency of this increase suggests that
maltreatment is on the rise and that this statistic is
consistent with current trends noted in infant mortality
rates and levels of serious family violence and violent

crimes.1,2

Data from American Humane A ssociation states that
approximately half of the children die as a result of
battering. In some, death is the accumulative result of
repeated beatings w hile in other cases death results from a
single violent episode. The other half die as a result of
child neglect.1 Abuse is the second leading cause of death

behind SIDS for children 0-5 years old.1,5

Child abuse and neglect may permanently or seriously

damage the physical, emotional and mental development of the
child. Physical effects may include damage to the brain,
vital organs, eyes, ears, arms or legs. These injuries may
result in mental retardation, blindness, deafness, loss of

limbs and death .5



N ational Committee for Prevention of Child Abuse.

July/August 1987 NCPCA Memorandum.

First National Symposium on Preventing Child Abuse and
Neglect Fatalities, July 1987.

Deaths due to Maltreatment Soar: The Results of the 8th
Semi-Annual Fifty State Survey, 1987. NCPCA research.

N ational Committee for Prevention of Child Abuse and

Neglect Supplement, 1986 .

Committee for Children: Physical Abuse and Neglect
Supplement, 1986.
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CHILD SEXUAL.ASSAULT

A pedophile, .fixated offender and ’.-egressed offender ,
are three typologies that have been ass Lgned to child sexual
offenders in recent years.

Specialists who are veterans of treating adult sexual
offenders do not use the word "cure" only "control" or
"reduction". Because of the problem of chronicity in sexual
offenses, these compulsive behaviors are compared often to
other addictive, habitual behaviors such as alcohol abuse,
drug abuse and gambling. The behaviors are continuous,
repetitious and heavily patterned. The strongest predictor
of future sexual offenses is past offenses.

In a unique study drawn from 411 non-incarceratedsex

offenders who volunteered for the study under conditions of

strict confidentiality:

44% of incest offenders offended outside tir.? home.

50% had multiple deviances.

232 molesters were responsible for 17,585 victims.
These molesters produced more than 10 times the number

of victims than rapists.

According to this research, the average adolescent male
sex offender may be expected to affect 380 victims
during his lifetime.1l,62

At another study at wegon State Hospital 53 incarce-
rated offenders reportedly committed 25,757 sexuax

crimes.?2

1 Self-Reported Sex Crimesof Non-incarcerated Paraphiliacs
Gene Abel, Journal of interpersonal Violence, Vol.2 No.i,
M arch 1987.

2 Changing a Lifetime of Sexual Crime, Psychology Today,
March 1986.



Studies to date <clearly indicate that child sexual

assault is a repetitive, chronic and addictive behavior.
Through treatment offenders can learn skills and methods to
control their deviant behavior. The statistics do not
appear to be available nationally indicating the number of
children that have died specifically as a result of sexual
abuse. We know there .are children that have been victims of
continuous and repetitive sexual abuse that have died as a

result of this abuse.

Children who are raped and then murdered are listed
only as homicides. In most cases, child sexual assault does
not physically injure a child to a degree that death
results, but it is also a repeated and continued pattern of
child abuse that must be considered as dangerous to the
child as physical abuse and neglect.

Patty Barnes, M.A. Children's Program Coordinator

Women I'n Safe Homes
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The most noteable large scale study done by Diana
Russell found that 38% of a sample of 930 San Francisco
women reported at least one experience of intrafamilial
extrafamilial sexual abuse before reaching the age of 18.
28% reported one such experience before reaching 14 years
age. 12% had been abused by a relative before the age of
and 4.5% had been abused by a father or step-father. Only
of these cases were ever reported to the police.

In the survey, 43% of the cases were reported as
occurred once, 31% reported as 2-5 times, 17% 6-20 times,
10% over 20 times. With r°gard to time period over which
multiple abuse occurred, 35% occurred over a period of
than 6 months, 31% over a period of more than s ix months,
but less than ? years, 28% occurred over ‘a period of more
than 2 years, but less than 10 years and 6% over a period
more than 10 years.

Patty Barnes, M.A.

Children's Program Coordinator

1 The Secret Trauma, Incest in the Lives of G irls and
Women, Diana E.H. Russell, Basic Books,Inc 1986 .
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M E M OR A N D U M
February 1, 1988
TO: Judiciary Committee
FROM: Representative Fran Ulmer
SUBJECT: Recidivism
I 'd like to share with you a statement I received from Patty
Barnes, a Children's Counselor at Women in Safe Homes, pertaining

to the subject of recidivism

Attachment



Prepared by Patty Barnes
Children's Counselor

Women In Safe Homes

January 29, 1988

Recidivism

W hen w e combine the data from offender/victim studies,
clinical observations, treatment/program evaluations and criminal
justice statistics it is apparent that there is a serious short
coming in the sex-offender literature given to the study of sex -
offender recidivism. Only a few efforts have been made to follow
up identified child molesters over a period of time to find out
under what conditions they continue to reoffend. W ith
incarcerated offenders investigators routinely use as their
criterion of recidivism subsequent offenses that came .to the
attention of the authorities or in many cases only if a
conviction occurred. The serious flaw in these studies is that
it only measures the types of offenders most likely to reoffend
in the first place. The vast majority of sexual offenders are
never reported and never come to the attention of the authorities
(Russell study). Because very few offenders ever get caught and
sent to prison, those men that do are men who have patterns of
repetitive offending. The mean for 10 of these incarceration

studies was about 20% recidivism rate.

Two recent studies have been conducted on nonincarcerated
individuals, one at Northwest Treatment Associates (1985) and the
other by Gene Abel et al (1984). The Northwest Treatment
A ssociates study reported reoffense at 3% for a group of 126
child molesters who had been ordered to treatment and followed up
for an average of 24 months. Knowledge of new offenses was not
based on a systematic record check, but rather on self-reports or
reports from family members. Experts in this field knew from the
evidence that offenders do not self-report, especially when they
are in the criminal justice system . Abel et al. reported a 21%
recidivism rate for his group ( a mixture of convicted,
nonconvicted and publicly undetected offenders) of 24 followed
for 12 months after treatment. Abel relied on self-reports, but
unlike N.T.A. promised offenders complete confidentiality for
their admission. Both of these groups were receiving intensive
treatment and up to date therapeutic assistance unlike those
offenders w ho are not caught or w ho are treated in less

sophisticated settings.(Finkelhor, 1986)

Another serious problem with recidivism studies is the short
time span which offenders are followeu. It is widely accepted in
this field today that child molesting is an addictive behavior
that is reinforced over long periods of time and cannot be cured,
but only controlled by the offender. A child molester may appeartr
reformed w hile he is under observation, but later will rivert to
the original pattern. This is supported by one of the longest
follow up studies (22) years that found the longer period
dramatically increased their rates of recidivism (Soothill and

Gibbons, 1973). (Finkelhor, 1986)



In summary, based on the most recent studies of offender

behavior and dynamics and on retrospective surveys conducted with

adult women and men, recidivism rates are almost impossible to
determine. The only tw o realistic and wvalid methods to measure
recidivism is the offenders decision to self-report an offense
and the victims willingness to report the abuse. As offenders

rarely self-report on a voluntary basis and victims do not report

a large majority of assaults, little reliance can be placed on
recidivism rates. As most child sexual assault offenders are
never caught, let alone prosecuted, we are left with the national
statistics that 25% to 38% of females are victims of sexual abuse
by the time they are 18 years old. Either 1 out of every 3 males
(and a small minority of females) in this country are sexual
assault offenders or a small minority of males are molesting
hundreds and hundreds of children during their lifetime.



Exerts From The EXxpe

rts

L. Faye Knopp, The Rational and.Goals of Early rvention
Offenders begin deviant sexual interests at an early age,

through fantasy and reinforcement by orgasm. The deviant themes

continue over and over again. This is the key to persistent
deviant arousal. W hen the problem becomes chronic it takes on

Life of its own. Specialists w ho are veterans of treating sex

offenders never mention "cure" only control and reduction. These

compulsive behaviors are compared to addictive, habitual
behaviors such as alcohol, gambling and eating.

Offenders learn through observation and direct experience
(molestation), cultural influences, socialization process,
chactic, enmeshed or rigid families and sexual traum a as a child.
These all contribute to the dynamics that are used to rationalize
abusive behaviors.

2. Gene Abel, Judith Becker, Characteristics of Men Who Molest
Young Children, 1983 presentation to. World Congress of
Behavior and Self-Reported Sex Crimes of.Nonincarcerated
Paraphiliacs, Journal of interpersonal Violence, March 1987.
Most uniqgue study and data gathered because 561 para-

philiacs were interviewed w ho were voluntary subijects not under

court order to receive evaluations or treatment

(nonincarcerated).

Results show that nonincarcerated sex offenders are:

Well-educated and socioeconomically diverse.
Report an average number of crimes and yictims
that is substantially higher than represented in
current literature.
Sexually molest young boys with an incidence that
is 5 times greater than the molestation of girls.
* - 44% of incest fathers admitted 0 offending
outside the home.
50% of men had multiple deviations.
232 molesters were responsible for a total of
17,585 wvictims. (Knopp)
According to a study of adolescent males they may be
expected to have contact with 380 wvictims during
lifetime. (Knopp)
Offender does not outgrow sexually exploitive pre-
ferences. Begin deviant fantasies as early as 12 years

old. (Knopp)



Nicholas Groth, responsible for fixated-regressed typology,
author of Men Who Rape and numerous publications on
offenders.

In study of incarcerated rapists and child molesters,
(1982), offenders admitted committing up to 5 times as
many sexual offenses for which they were apprehended. Child

molesters committed first offense as early as eight years,

rapists at nine.

A similar population, 1982 study reflects potential for
escalation. Of incarcerated se X offenders interviewed, 35%
reported progression from compulsive masturbatory activity,
repetitive exhibition to the more serious crimes for w hich
they were convicted as an adult.

Groth reports in Psychology Today, The Unspeakable

Family Secret, 1984 that "sexual abuse is a chronic

problem like alcoholism. Offenders shouldn't think of them-
selves as cured. It's something they have to work on

every day of their lives.™" In evaluating current data on
offenders, it appears dangerous to identify intrafamilial
offenders as regressed offenders and therefore unlikely
to offend outside the home. According to Abel and others
almost half of incest fathers admit to pedophilia. Also of
interesting note is David Finkelhors data that reveals girls
with a step-father are 6 times more likejv to be abused
than those without. Pedophiles <can ent amilies with
ease.

Robert Freeman-Longo, director of Sex Offender Unit, Oregon
State Hospital, lecturer, researcher, administrator, thera-
pist, Changing a Lifetime of Sexwual Crime, Psychology Today,
1986 and Life Magazine, Special Report, The Offenders. 1984.
Sexually deviant behavior is usually deeply engrained

and most s e X offenders need extensive psychological help to

change deviant thought and behavior patterns.

No responsible professional in our field would claim

that sexual deviancy can now be cured. We can give sex
offenders skills and methods for controlling their deviant
behavior, but it seldom <can be eliminated.

Sex offenders may adapt their behavior superficially, but
unless they develop noncriminal, even empathetic thinking
patterns they are likely to revert to their deviant
patterns.

There are no cures in this business. We tell these men they
woill need to work on their problem everyday for the rest of
their lives.

Estimates of the recidivism rate > ong untreated sex
offenders range between 35 and 80%. These offenders not only

commit more sex crimes, but their behavior may help to
create a future generation of sex offenders.



A total of 53 offenders treated at Oregon State Hospital
reportedly committed 25,757 sexual crimes.

5. Dr. lrwin Dreiblatt, Ph.D, Pacific Psychological Services,
WA, Ilssues in the Evaluation of Sex Offenders, 1982.

Sexual Assault is often a chronic behavior problem. Even
with only 1 victim We are unable to predict what his
future sexual behavior will be r how it will be managed.
Strongest predictor of future sexual offense is past
offenses.

Sexual deviant behavior must be viewed as a highly, habitual
sexual preference, a habit not very dissimilar than alcohol
abuse. One must view the offender as vulnerable to his
deviant sexual preference indefinitely. He will fall prey
reoffense if he does not respect his vulnerability and cease
to manage his life in ways necessary to prevent reoffense.
Such a vulnerability model emphasis that there is no cure,
but rather mastery of a serious behavioral problem.

b. Stephen Wolf, director, Northwest Treatment Associates,
Seattle; editor o f Sexual Violence Quarterly, Fall 1985,
Evaluation and Treatment: Characteristics of Adult Sexual
Offenders
Sexual offenders act out their deviances at high rates.

Behavior does not show the pattern of decline in frequency with

age as found in property offenders. It appears they do not

outgrow their sexually exploitive preferences. Recidivism rates

are high and increase in relation to the number of previous se X

offenses and with attraction to male (non-incest child victim).

Sexual offenders are motivated to act out their deviances as

sexual preference. I'n simple term s, they like w hat they do.

They are not in any large numbers psychotic or schizophrenic.

Once their sexual preference is established they tend to continue

to pursue it. They will most often at the time of discovery have

more than one victim and probably more than one deviant sexual
focus. I'n incest cases they molest children outside the heme
almost half the time.

Offenders tend to return to deviance shortly after they feel
safe from <criminal justice sanctions. I'n their histories.

7. Diana Russell, researcher and author, The Secret Trauma,
widely wutilized study of 930 women in San Francisco survey
found that only 2% of intrafamilial abuse and only 6% of
extrafamilial abuse was reported. 38% of women admitted
having been sexwually abused, 152 abused by family member.
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April 9, 1987
Representative Niilo Koponen
Co-Chairmen
Health/ Education & Social Services Committee
P. O. Box V
Juneau/ Alaska 99811
Dear Representatives Ellis and Koponen:
| understand that House B ill 237 has been referred to your
committee for consiaeration. Although I certainly understand
concern of its drafters for the safety and welfare of child
victim s, the proposed changes contained in the bill do not

to be necessary to vigorous prosecution and effective enforcement

of laws preventing assaults on children. Many of the <changes
the bill appear to be designed to overrule a variety of appellate
decisions unfavorable to the state in cases involving child
victims. Since some of the decisions are constitutionally

the corresponding attempted changes appear unconstitutional.

Furthermore, other provisions would substantially increase

presumptive jail term for a first incest conviction, rendering

that term much more severe than the sentence required for a

violent rape of an adult which results in serious physical
injury.
Following is my analysis of the Dbill.

A. SECOND DEGREE MURDER

Section 1 proposes two changes to the second degree murder
statute (AS 11.41.110¢(a)):

1. Neitzel change. The bill would change AS
11.41.110¢(a)(2) to define second degree murder as "knowingly
engaufinal in conduct [instead of: intentionally performing
act] that results in the death of another person under
circumstances manifesting an extreme indifference to the value
human 1life." This change simply brings the language of the
statute in accordance with the interpretation of the statute

adopted by the Court of Appeals in Neitzel A State, 655 P
(Alaska App. 1982). The change does not present a problem
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who fondles his 12-year-old on a few occasions would now face a
presumptive term of 8 years in prison; the bike-path assailant

who grabs and fondles a child once would face no presumptive

term

Increasing the presumptive terms for sexual offenses will
undoubtedly increase the number of <cases going to trial. W hile
the present 8-year presumptive term for first degree sexual abuse
of a minor is certainly long, more defendants will plead guilty
to an 8-year term than a 13-year term. Similarly, although the
present sanctions for sexual contact with a minor are stiff (0-10
years), there is no presumptive term applicable to first
offenders. Clearly more people will plead guilty to class B
charges than to the new class A charge. Any increase in the
number of trials will mean increased costs for the prosecutors,
court system, and Public Defender Agency. Every time the number
of trials increases, appeals increase, too, with corresponding
extra burdens on the appellate courts, O ffice of Special

Prosecutions & Appeals and the Public Defender appellate case

load.

The proposea new statutes are not necessary. I f the state can
prove three incidents of sexual abuse, the state is presently
free to file three charges of sexual abuse of a minor in the
first degree. Although the convicted defendant would face a
presumptive term of 8 years, rather than 13, Andrews v State
establishes that consecutive terms can be imposed, and the
possible maximum term would be 90 years. Thus, the defendant

whose pattern of abuse deserves more serious punishment than 8
years can be sentenced more severely by imposition of consecutive

term s .

The problems with the proposed RSAM <crimes are compounded when

considered in the 1light of other provisions in the bill. All of
the repeated sexual abuse of a minor crimes described above
include as an element that the defendant "havl[e]j authority over a
child under the age of ]6." "Having authority over a child" is
defined in section 8, proposed AS 11.41.610¢(1), to mean:

(a) the child is entrusted to the

defendant's care by authority of

law [e.qg ., foster parents];

(b) the child is the defendant's

son or daughter, including adopted

children and step-children;

(c) the child resides as a member

of a social unit in the same

household as the child; or



(a) the child has been temporarily
entrusted to the defendant's care

[e.g ., babysitter, older sibling,

day care worker].

These definitions, particularly (c) and (d), are so broad that
virtually every sexual abuse of a minor case would involve a
person having authority over a child. The definition of "having
authority over a child" is so far reaching that a 16-year-old boy
who, on several occasions has consensual sexual foreplay
involving digital penetration with his new step-sister just prior
to her 13th birthday, would be exposed to the 13-year presumptive
term should he be waived into adult court. An 18-year-old
involved with a 15-year-old step-sister under similar
circumstances could be prosecuted for RSAM in the second degree

with a presumptive 8-year term on the first offense.

D. PRIOR INCONSISTENT STATEMENTS AS SOLE EVIDENCE AT TRIAL

Section 11, proposed AS 12.845.025, is an attempt to overrule
Brower v. State, 728 P .2d 645 (Alaska App. 1986). This proposal
states that in a prosecution for any offense, evidence of a prior
inconsistent statement is sufficient to support a conviction

despite a complete dearth of corroborating evidence.

The question whether an uncorroborated prior inconsistent
statement is sufficient to support a conviction is a uniquely
judicial determination, not one susceptible to legislative fiat.
The federal constitution prohibits conviction except upon proof
beyond a 'eeasonable doubt. I'n re W inship, 397 U.S. 358. A
court's holding on a question of the sufficiency of certain
evidence is an interpretation of the constitutional requirement
of proof beyond a reasonable doubt. Thus, the Court of Appeals’
decision in Brower took no radical or novel position; the Brower
holding is consistent with all other courts which have considered
this question. The constitutional minimal standard for the proof
required for a conviction cannot be reduced by legislative
action. Section 11 is, therefore, unconstitutional.

E. NONUNANIMOUS JURY VERDICTS

Section 8, proposed AS 11.41.600, provides that in the statutes
requiring a "pattern or practice," each juror must be convinced
beyond a reasonable doubt that at least three incidents of the
prohibited conduct occurred, but the jury need not be unanimous
as to any particular incident. This provision is an attempt to
overrule Covington v. State, 703 P.2d 436, ooin. on reh .. 711

P.2d 1183 (Alaska App. 1985).

Covington requires that, where a defendant is charged with one

count of criminal conduct, in order to convict the defendant,



jurors must unanimously agree that the same criminal act has been

proved beyond a reasonable doubt. The Covingt on holding is based
upon the defendant's constitutional right to a unanimous verdict.
Johnson V. Louisiana. 406 U.S. 356, 362 (1972". No state has
reached a contrary result. The legislature cannot overrule
Covington. Proposed AS 11.41.600¢(2) is unconstitutional.

F. CHANGES TO EVIDENCE RULE 404
Section 14 proposes a new subsection to Evidence Rule 404. The
proposed new section states that, notwithstanding A.R.E. 404 (b)),
in a prosecution for physical or sexual assaulec on a child,
evidence of prior acts by the defendant involving the same ofr
another victim is admissible to show the defendant's disposition

to commit the offense.

This is arguably not constitutional. I'n a very long line of
cases, the Alaska.appellate courts have held that evidence of

prior bad acts by a defendant are not admissible to prove the

defendant's propensity to commit crimes. E .g., Eubanks v. State,
516 P.2d 726 (Alaska 1973); Oksoktaruk V. State, 611 P .2d 521
(Alaska 1980); Lerchenstein v. State, 697 P.2d 312 (Alaska App.
1985), aff'd, 726 P .2d 546 (Alaska 1986). The rationale for
these cases is rooted in the constitutional guarantee of due

process and the requirement of proof beyond a reasonable doubt.

Uu.sS. Const., amend. V; Alaska Const., art. |, § 7. W hen
eviaence of a defendant's character, as shown through prior bad
acts, is admitted to show his propensity to commit a crime, there
is a grave likelihood that the jury will convict the defendant
because he appears to be a bad person, not because the evidence

proves beyond a reasonable doubt that he committed the crime with

which he was charged. Michaelson v. United States, 335 U.s. 469
(1948)

Prior bad acts, relevant to show only disposition, are also
excluded because admitting such evidence prolongs trials, causing
added expense to all parties and the court system . Rather than
have a five-day trial focused on the criminal act alleged in the
indictment, if prior bad acts were invariably admissible, trials
could take two to three times as long, as witnesses are called by
both siaes to establish ana refute incidents entirely collateral
to the real issues at trial. Longer trials also mean longer
transcripts,; increasing the cost of appeals means more defendants

woula need public defenders.

The existing Rules of Evidence, as interpreted by the Alaska
courts, broadly open the doors to evidence of prior bad acts when
such evidence is probative of something other than criminal
disposition. E.g., Coleman v. State. 621 P .2d 869 (Alaska 1980) >
Adkinson V. State, 611 P .2d 528 (Alaska 1980); Oswald v. State,

715 P .2d 276 (Alaska App. 1976). Further, the Alaska courts



already recognize and have recently expanded an exception to
Evidence Rule 404 (b) for cases where the defendant is charged
with sexual misconduct and the state wishes to offer evidence of

prior misconduct with the same victim or another victim having

highly relevant common characteristics (e.g ., another child in
the same family), particularly where the evidence of misconduct
with the other [s] approaches being evidence of a habit. Burke v.
State, 624 P .2d 1240 (Alaska 1980); Sooer v. State, Op. No. 675
(Alaska App., Jan. 23, 1987), pet, hearing denied (April 3,
1987). Thus, the state is currently able to introduce evidence
of prior bad acts in child sexual assault cases when it is
probative.

Please let me know if I can provide you with any further
information on this or any other proposed legislation. |

appreciate this opportunity for input.

Very truly yours,

& Wl a.

Dana Fabe
Public Defender



LEGISLATIVE AFFAIRS AGENCY

M EM ORANUDUM April 1, 1987

SUBJECT: Abuse of children/admissibility of certain
criminal evidence (Work Order No. 5-0809)

TO: Representative Fran Ulmer
Chair, State A ffairs Committee

FROM: Keith B. Levy'fAX--~
Legislative Counsel

You have requested a sectional analysis of Work Order 5-0809,
relating to abuse of children and the admissibility of certain
evidence in criminal prosecutions. As a preliminary matter,
note that a sectional analysis or summary of a bill should
not be considered an authoritative interpretation of the
bill and the bill itself is the best statement of its con -
tents. If you would like an interpretation of the bill as
it may apply to a particular set of circumstances, please
advise.

Section 1 makes two changes to the offense of murder in the
second degree. First, under existing law, one way a person
may be guilty of murder in the second degree is if the per-
son "intentionally performs an act"” resulting in death wunder
certain circumstances. Section 1 lowers the level of intent
required by substituting the language "knowingly wengages in
conduct" (AS 11.41.110(a)(2)). Section 1 also adds a new
provision wunder which a person may be guilty of murder in
the second degree: if "under circumstances manifesting an
extreme indifference to the welfare of a child under the age
of 16, the person engages in a pattern or practice of abuse
of the child that results in the death of the child?"

(AS 11.41.110(a)(4)). The phrase "pattern or practice™ is
defined in sec. 8 of the bill to mean three or more inci-

dents of the prohibited conduct (AS 11.41.610(2)).

Section 2 defines the term abuse", as used in the second
degree murder statute, to include bodily impact, restraint,

or confinement (AS 11.41.110¢(c)).
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Section 3 makes changes to the offense of assault in the
first degree similar to those changes discussed in sec. 1.
First, under current law, a person may be guilty of assault
in the first degree if that person "intentionally performs
an act" that results in serious physical injury wunder cer-
tain circumstances. Section 2 lowers the required level of
intent by substituting the words "knowingly engages in con-
duct™ (AS 11.41.200¢(a)(3)). Section 2 also adds a new pro -
vision under which a person may be guilty of assault in the
first degree: if "the person engages in a pattern or prac-
tice of abuse of a child under the age of 16 that results in
serious physical injury to the child™" (AS 11.41.200¢(a)(4)).
The phrase "pattern or practice?"” is defined in sec. 8 of the
b ill to mean three or more incidents of the prohibited con -
duct (AS 11.41.610(2)).

Section 4 defines the term "abuse", as used in the first
degree assault statute, tc include bodily impact, restraint,
or confinement (AS 11.41.200¢(c)).

ections 5 and 6 create three new offenses: repeated sexual
abuse of a minor in the first degree (AS 11.41.441), in the
second degree (AS 11.41,442), and in the third degree

(AS 11.41.444). Each of these offenses is committed if a

w

person over a certain age having authority over a child
under 16 years of age (@) engages in a pattern or practice
of sexual penetration or sexual contact with the child, or
(2) aids, induces, causes, or encourages the child to engage
in a pattern or practice of sexual penetration or sexual
contact with another person. The phrase "pattern or prac-
tice" is defined in sec. 8 of the bill to mean three or more
incidents of the prohibited conduct (AS 11.41.610(2)). The
phrase "having authority over a child™" is defined in sec. 8
of the bill to mean (1) the child is entrusted to the per-
son's care by authority of law, (2) the child is the pe
son's son, daughter, illegitimate or adopted child or step
child, (3) the person resides as a member of a social wunit
in the same household as the child, or (4) the child has
been temporarily entrusted to the person's care

(AS 11.41.610(1)).

The degree of the offense of repeated sexual abuse of a minor
depends wupon the age of the defendant, the age of the wvictim,
and the nature of the sexual conduct. Repeated sexual abuse
of a minor in the first degree is an unclassified felony
punishable as provided in AS 12.55.125(j) under sec. 13 of

the bill. Repeated sexual abuse of a minor in the second
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Section 13 sets out the punishments a defendant convicted of

repeated sexual abuse of a minor is subject to. The maximum
term is 50 years with presumptive terms of 13 years for a
first felony conviction, 15 years for a first felony <con-
viction if the defendant possessed a firearm, used a danger-
ous instrument, or caused serious physical injury during the
commission of the offense, 25 years for a second felony <con-
viction, and 35 years for a third felony conviction

(AS 12.55.125¢(j)).

Section 14 amends Rule 404 of the Alaska Rules of Evidence

by adding a new subsection to provide that in any prose-
cution for physical assault upon or sexual misconduct with a
child under the age of 16, evidence of prior acts of the
defendant involving the same or another victim is admissible

to show the defendant's disposition to commit the offense.
Section 15 makes the provisions of sec. 14 retroactive and
applicable to offenses and evidence of acts committed before

the effective date of the bill.

Section 16 provides for an immediate effective date.

KBL:mkr
ml 0/082
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STEVE COWPER, GOVERNOR

REPLY TO:

IHHEPAHTMENT OF LAW 3 P.O. BOX 755

BETHEL. ALASKA 99559-0755
CRIMINAL DIVISION/FOURTH JUDICIAL DISTRICT PHONE: (907) 543-2055
% 604 BARNETTE ST.. RM 247
OFFICE OF THE DISTRICT ATTORNEY STATE COURT & OFFICE BLDG.
FAIRBANKS. ALASKA 99701-4573
PHONE: (907) 452-1565

December 29, 1987

Representative Fran Ulmer
PO Box V
Juneau, Alaska 99811

Re: HB 237

Dear Representative Ulmer:

As D istrict Attorney Karry Davis is consumed in the trial of
State V. Mckay, | W as asked to comment for him on HB 237. |
circulated the packet of materials provided with your letter of
November 13, 1987 as well as these comments among those attorneys

in the Fairbanks District Attorney's O ffice who have specialized

in sexual abuse and assault cases, and have incorporated their
input. Our comments are as follows:
1. Amendment of A.S. 11.41.110¢(a) (2) and 11.41.200¢(a) (3).
This amendment changing the mental element of "reckless
murder?™ and certain serious assaults appears to be really a
Housekeeping amendment. It merely reflects the current

interpretation of the statute.
2. The Additional Theory of Murder 11 and Assault |1

It should be first noted that the proposed statute only

protects children under the age of 16. I'n 1980 for Title 47
proceedings the legislature redefined "child™" as a person under
the age of 18 rather than under 16. It would seem that even
older children should be protected by the criminal statutes.
Note the crimes of sexwual abuse of a minor (hereinafter SAM) I as
well as SAM 11 protect those children under age 18 w ho have a
special relationship to the abuser.

The definition of abuse or gross neglect in sections 2 and 4
fails to include failure to provide necessary medical treatment,
sexual abuse, or subjecting a child to a risk of injury due to
frostbite. I would suggest the following definition (written in

legislative sty le):
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I'n this section, "abuse™" [OR GROSS NEGLECT]
includes intentional bodily impact, restraint,
confinement, sexual contact or penetration, or
administration of lethal chemicals or drugs that
create a substantial and unjustifiable risk that
the child will suffer serious physical injury, or
knowingly exposing the child to conditions w hich
create a substantial and unjustifiable risk that
the child will suffer serious physical injury due
to burns, frostbhite, hypothermia, or suffocation,

or knowingly or unjustifiably failing to provide
medical treatment to a child

It is troubling to call the behavior abuse or gross neglect
and then require a pattern or practice. Neglect is rarely a
single incident, but a pattern or practice consisting of a
failure to provide for the child in various ways, usually a
combination of physical, emotional or mental deprivation and
abuse. For example, leaving a child with an abusive babysitter
once would not necessarily be neglect. However, to do S0
frequently and knowingly <could be neglect. A review of the Title
47 definitions of abuse, child and neglect may assist in the
definitions for the proposed statute.

Proposed A.S. 11.41.110 and 200 do not define the phrase
"pattern or practice." However, | suspect there would be a
tendency to adopt the definition in proposed A.S. 11.41.510 which
speaks o f "three or more incidents of prohibited conduct."” It
appears this definition was drafted with the Repeated Sexual
Abuse of a Minor (hereinafter RSAM) offenses in mind. I'n
applying that definition to the proposed assault and murder
statutes confusion may arise w ith "the phrase "prohibited
conduct." Surely we do not want to say the child must be burned,
restrained, confined, etc. three or more times.

3. The Offense of Repeated Sexual Abuse of a Minor

l's a repeat sex offender statute really necessary? It
appears the purpose of the proposed statutes is to punish more
severely those persons who repeatedly abuse children; to provide
greater protection for children w ho are abused by those persons
with whom thev have a special relationship; to punish those
persons who abuse within those relationships more severely; and,

to circumvent the perceived problems associated with Covington v
State, 703 P .2d 436 (Alaska App. 1985). “

I would respectfully suggest a new set of offenses entitled
RSAM I -111 are not really necessary to accomplish these goals. A
few minor amendments to the present SAM statutes and the
sentencing provisions of A.S. 12.55.155 could accomplish the same
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For example A .S. 11.41.434 (a)(2) (SAM 1) and A .S.
.41.436((a)(3) (SAM 11) already contain the language "entrusted
the offender's care by authority o f law ." I suggest

changing that phrase to simply "authority over," and then include
A.S. 11.41.470 a definition o f the phrase. | would suggest
following (in legislative sty le):

the

without raising some of the constitutional issues the

er statutes may.

11.41.434 SEXUAL ABUSE OF A MINOR IN THE FIRST

DEGREE. (a) An offender commits the crime of

sexual abuse of a minor in the first degree if
(1) being 16 years of age or older, the
offender engages in sexual penetration with a
person who is under 13 yearsof age or aids,
induces, causes, or encourages a person w ho
is under 13 years of age to engage in sexual
penetration with another person; or
(2) being 18 years of age or older the
offender engages in sexual penetration with a
person who is under 18 years of age with whom
the person had authority over. [WITH A
PERSON WHO IS UNDER 18 YEARS OF AGE AND WHO]
[(A) 1S ENTRUSTED TO THE OFFENDER'S CARE BY

AUTHORITY OF LAW, OR

(B) IS THE OFFENDER'S SON OR DAUGHTER,
INCLUDING AN ILLEGITIMATE OR ADOPTED CHILD,
OR A STEPCHILDI].

b) Sexual abuse of a minor in the first degree
an unclassified felonyv and punishahble as orovided
* in A.S. 12.55".

11.41.470. DEFINITIONS. For purposes of

A.S. 11.41.410-11.41.470, unless the context

requires otherwise.
(1) "having authority over a child?" means

(A) the child is entrusted to the person's
care bv authority of law; or

(B) the child is the person's son or
daughter, including an illegitimate or adopted
child or stepchild; or

(C) the person resides as a member o f the
same household as the child; or

(D) the child has been temporarily entrusted
to the oersonls care

(The definitions of incapacitated, victim
and without consent would remain as defined and
would be simply renumbered).

S



I'n conjunction with the above suggestions A . 5.

12.55.155(c)(18), w hich is the aggravator for offenses
perpetrated against persons of the same social unit, cculd be
amended to include those defendants w ho abuse persons they
have authority over. For example:

12.55.155 (c) (18)

The offense was a crime specified in A.S. 11.41
and was committed against a spouse, former
spouse, [OR] a member of the social unit
comprised of those living together in the same
dwelling as the defendant[.], or a person over

whom the defendant had authority.

W hile the original b ill punished repeated sexual abusers
more severely than SAM did, the committee substitute (with the
exception of the lessor degrees) does not. However, another
viav to accomplish that goal with minimal tinkering within the
present statutory scheme is to make evidence of repeated
sexual abuse an aggravating factor. For example:

) The defendant is convicted o f an offense
specified in A.S. 11 .41 .434-440 and the
defendant's conduct indicated the defendant
engaged in a pattern or practice of sexual
abuse.

However, if the legislature is desirous o f enacting a
separate repeat sex offender statute, | have the following

comments on the proposal:

| would first note that this statute requires the

offender to be over the age of 16 and the victim to be under

the age of 13. Contrast that to the analogous sections in SAM
| and SAM 11, w hich simply require the defendant be over age
18 and the victim under 18. Theages should be the same
whether the charge is violation of A.S. 11. 41.434 (a)(2) (SAM
1) or proposed A.S. 11.41.441(a) (RSAM 1) . I f we are
protecting children w ho have a special relationship with the
adult, the age of 18 is more appropriate.

Second, w hy is RSAM limited to those persons w ho "have
authority over a child"? The definition of authority is freed
ror it includes persons like babysitters, but it does r.ot
include those w ho have no specificauthority or relationships
to the child or w ho live in the same social unit bur
nonetheless may abuse a child repeatedly. The neianbecr,
oov/girl m end, family friend, relative or other person w ho
has rrequent contact with the child should be included in rhe

repeat offender statute.



Perhaps the statute could be drafted like the current SAM
| and SAM 11 statutes. Children under the age of 18 are
protected from repeated abuse bv someone with authority over
them, while children under 16 are protected from repeated

abuse outside that relationship.

Finally, | would note the offense of RSA4 11 is a class
"A" felony while SAM I is a "B" felony and RSAM 111 is a "3
felony while SAM 111 is a "Cc" felony. The scheme made sense
under the original draft of the b ill w hen the offense o f RSAM
| carried a presumptive jail term of 13 years. However, as
the committee substitute reduced the presumptive term for RSAM
I to 8 years it would seem appropriate to reduce the sentences
for RSAM 11 and [ accordingly.
4. Evidence Rule 404(b) and (c)

This amendment certainly clears up a somewhat confusing

morass in the law regarding the admission o f prior bad acts.
The amendment will be of assistance to prosecutors. However,
people should not be convicted on rumor, reputation or
speculation. Perhaps something akin to the rape shield

statute could be devised w hich would allow the state to use
those acts after a showing o f relevance at a hearing outside

the jury's presence.

Proposed Evidence Rule 404 (c) contains some potentially

confusing language. I would suggest it be written as follows:
(c) Notwithstanding (b) of this rule, in a
prosecution for a crime involving a physical
assault upon a child or for the sexual abuse of
a minor in any degree, evidence o f prior acts
of the defendant toward the same or another
child victim is admissible to show the
defendant's disposition to commit the offense.

This does not substantially change the proposed rule; it makes

application of the rule more explicit.

I n considering this amendment, Section 15 of Article 1V
of the Alaska Constitution should be noted. That section
empowers the Alaska Supreme Court to promulgate rules of
procedure. Any changes of those rules require a
super-majority of two-thirds of the legislature. Further the
desirability o f making such a change must be evident and the
bill must specifically state that the legislature Intends to

alter the rule. l.eege V. Martin, 379 P .2d 447 (Alaska 1963).



Thank you for considering these comments, Please let me

know if | can provide further input or if any o f the

suggestions herein require amplification.
Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

HARRY L. DAVIS
DISTRICT ATTORNEY

Gayle L. Garrigu'es
A ssistant District Attorney

GLG/tmh
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February 11, 1987
Barbara Walker
320 Fourth Street, Suite B
Juneau, Alaska 99301

Re: Impact of FY 83 budget on sexual abuse cases
Dear 3arbara:

As a result of your request on Friday, February 6,
1987, I am providing you with information regarding the impact of
rhe proposed FY 83 budget on the prosecution of both physicaland
sexual abuse of children.

In FY 34 there were 309 <cases referred to the district
attorney offices across the state which dealt with sexual abuse
o f children. During that year, the district attorneys declined
37% of the cases submitted for prosecution. There was a dramatic
increase in the number of cases in FY 35 with 46 2 cases being
submitted for prosecution and 40% of those cases being declined.
In FY 36 , 356 cases weresubmitted for prosecuoion w irh 42% of
the cases being declined. This figure compares with a 30% rate
m-f aacline o f all felony cases being submitted to ths
Division of the Department of Daw.
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It is my belief that the higher percentage of declina-
tion in sexual assault cases is a direct result_ of the availabil-
ity of staff to deai_wifh these cases., Child sexual assault
cases are very labor intensive. I'n FY 34 we had the' resources no
spend time with children to prepare them for the impact of ths
criminal justice system cn th~ir lives after they had already
been victimized? . For example, in FY 84 one attorney in the
Juneau D istrict Attorney's Office was assigned responsibility for
all child sexual abuse cases;- I was the assigned attorney to deal
w ith child sexual abuse cases and had sufficient time to be
involved in the initial interview with the child. Because of the
impact of declining ol revenues on this office, it is impossible
to maintain this specialized skill. I'n the court building here
in Juneau w e had establi.shed a child interview room where the
police or social worker's initial interview w ith the child was
conducted with me being present. This limited the number of
times the child had to be interviewed regarding the sexual
assault. This is no longer the <case. As a result of the decline
in resources, it became necessary to do away with the child
interview room and to no longer be involved in the initial inter-
view with the child. This is a result of both the declining
resources in the district attorney's office and with the oolica

officers investigating these cases.
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W hat | attempted to do, after I could nc longer become
involved in the initial interview, was to conduct two meetings
w ith the child. The first meeting was simply an introductory
meeting where | would talk with the child and we would not
discuss the elements of the sexual assault. During the next

couple of days a grand jury would be set up and before the grand

jury was to hear -the case, | would spend another hour talking
with the child, going over what was going to happen during the
grand jury, a view of the grand jury room and. going over what the
child"'s testimony would be. Unfortunately, with the decline in
resources, the time available to even do this two-step meeting

process has been for the most part eliminated.

To illustrate the effect of the FY 83 budget on the
Criminal Division, | should first point to the amount of proposed
funding for this division. I'n the governor's budget for FY 88
there is A million dollars allocated tc the Criminal Division
of the Department of Law. This compares tc 9.35 million dollars
w hich is presently allocated for the O ffice of Public Advocacy
and the Public Defender Agency. I'n other words, CPA and Public
Defender have approximately 20% more money for the defense of..

criminal cases than the state has for the prosecution of these
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«for the defense of criminal cases. Two years ago, approximately
50% of all child sexual abuse caseswere handled by private
attorneys. This is probably the firsr time in history chat the
defense can far cutspend one prosecution in bringing a case to
trial. It must not be forgotten that the state has the burden of

proving beyond a reasonable doubt that an offense occurred and

this generally means that the majority of the cost of the trial

will be borne by the state. On an average, my estimate would be
five witnesses are called by the stats for every tw o or three
called by the defense in a child sexual abuse case. Ths defense
can rely upon any perceived weakness in the state's case and
choose to call no wWitnesses at all. Obviously the increased
funding for counsel at public expense and the ability of people
w ho can afford attorneys to defend cases will negatively impact
the ability of the state to prosecute all felony cases, including
child Dhvsical and sexwual abuse <cases.

As | indicated above, the Criminal Division's proposed

budget for FY 88 is 7.7 million dollars. This compares to the
FY 37 budget w hen the state was funded at 11.7 million dollars
and the FY 36 budget where the Criminal Division received even
mere. Sixty-six positions are being eliminated from the Criminal

Division. The Criminal Division has operated with 29 cf these
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positions unzixxea ror several mecntns, s o chere vilx ce a ray -
off, come this first of July, of 40 Department of Law employees.
This w ill include the elimination of almost a ll victim-witness
aid that we now provide. The paralegals w ho will be le ft with
the department will have to spend all of their time on licigaticr.
support and will not be able to deal with lessening the impact of
the criminal justice system on victims and witnesses Although
it is a policy of the Criminal Division not to divert any sen
offenders, the Pretrial Diversion Program is totally eliminated.
The prosecution or child abuse cases in Valdez, Sitka, Dillingham
and Barrow will obviously be impacted by the closing of offices
in those locations.

Child sexual abuse cases have been on the increase in
Juneau w ith 20 cases being referred in FY 84, 28 in FY 85 and 31
in FY 86. Because o f the closure of the Sitka District
Attorney's O ffice, it is necessary to use an attorney from the
Juneau DA's O ffice to cover that community. W ith the legislature
creating a superior court judgeship in W rangell and Petersburg,
it is necessary for the Juneau D istrict Attorney's O ffice to have
an attorney cover those ccmmunicies as well. Because this
obviously decreases the amount o f time a Juneau attorney can

spend on Juneau cases, rhis negatively impacts all criminal cases
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in Junsau, especially child abuse cases, w hich are especially
labor intensive.

Another cause for the increased time involved in child
sexual abuse cases and the increasing rate of district attorney
offices declining these cases is a result of procedural changes
in the law made by.the court of appeals. The first major setback
dealt to the state by the court of appeals in the prosecution of
child sexual assault cases came in Covington V. State, 503 P. 2d
436 (Alaska App. 198 5) . The facts in Covington are set out by

the court of appeals as follows:

Covington's wvictim was his natural daughter, D.C.O.

She testified at trial that Covington began sexually
abusing her when she was 9 or 10 years old. D.C.O. was
13 years old at the time o f trial. D.C.O. testified
that Covington slept with her, touched her breasts and
penetrated her vagina with his finger. A fter D.C.O"'s
death in November 1977 w hen D.C.O. W as 13-years-old,

Covington told her that she reminded him of her mother
and had D.C.O sleep with him in bed.

Shortly before D.C.O."'s sixteenth birthday, Covington
began having sexual intercourse with her. D.C.O.
testified that she had sexual intercourse with
Covington "practically every night," uncil! she moved
out in March 1983. Covington allegedly told her that
he did nor want her to "grow up naive like [her!
mother." c.c., D.C.O .'s brother, the 13-year-old sen
of the defendant,also corroborated D.C.O testifying
that on M other's Day 1982 he saw an empty condom pack-

age on the night table next to the bed in which
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Covingrecn and D.C.O. ware sleeping bur rhat he cculd

not see if they had clothes on, nor could he remeracer

if the doer of the bedroom had been shut. He also

testified that throughout 1982 his father and sister

were sleeping in the same bed. Covington testified in

his own defense, he conceded that he had slept in the

same bad w ith D.C.O. from August or September 1979

until D.C.O. moved out in M arch 1983 but contended he

had never fondled or penetrated her with his finger or

penis.- He stated that the bedroom door was always open

and that D.C.O. had slept with him at her own reqguest

and not because of anything he said or did. He also

denied the truth of earlier out-of-court tape recorded

statements in w hich he admitted having had sexual

intercourse W ith D.C.O. after her sixteenth birthday.

Covington's testimony also suggested that D.C.O. W as

motivated to lie in order to obrain custody o f her

younger sister and prevent Covington from moving out-

of-state with her.
In this case the court of appeals reversed Covington's conviction
because D.C.O. could not be specific w ith the jury as to any
particular instance and hence it was possible that some members
of the jury were thinking of one instance o f sexual intercourse
and convicting Mr. Covington for that offense, w hile others were
thinking of a different instance of sexual assault and convicting
Covington for that instance. In effect, Covington because of the
frequency and number of occasions that he penetranad ,iis
daughter, was able to convince the court o f appeals that a jury
couid not be unanimous as to any specific acz he engaged”™ in and
therefore should have his conviction reversed. I'n Covington the

victim W as, at the time of trial, over 19 years of age and the
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srate may well have been able to focus in on one of chs sexual
assaults sufficient to convince all twelve people on a jury of
that one event. However, this case all but eliminates the prose -
cution of multiple sexual assaulcs on young children w ho cannot
as readily distinguish between events occurring on consecutive
nights w hen they are four or five years o f age. The Covington
decision rewards the multiple s e X offender w ho offends against
younger children. I f an offender were to sexually abuse a child
cn only one occasion, the child could be specific to that event,;
however, if multiple sexual assaults have occurred, as they do in
the majority of cases, young children are unable to distinguish
between multiple events.

This was aptly demonstrated only a week ago in
Ketchikan when during the middle of a trial the state was forced
to dismiss the sexual abuse case against a child who, although
testified consistently as to sexual abuses by his father, on
cross-examiria'tion gave different dates than the srate elicited in
its direct examination. Children up through third grade often
have difficulty in time sequencing and specificity as to dares.
A statute similar to AS 11.46.110, Consolidation of Theft
O ffenses: Pleading and Prcof, which allows for a jury to convict
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a person guilty of a crime of theft on multiple theories may

soive the Covington problem.

In a case arising out of Juneau, Moor V. State, 709
P .2d 498 (Alaska App. 1985), the court of appeals rejected the
long-held belief that incidents of sexual abuse involving ether
child victims are. admissible in sexual assault cases to show
"lewd disposition.™" The Alaska Supreme Court in Burks v. State,
624 P .2d 1240 (Alaska 1980), seemed to agree with the state's
position but the court o f appeals distinguished 3urke in saying
that the prior sexual misconduct needed to be with the same
victim

Another blow was dealt to the prosecution of child
sexual assault cases by the court of appeals in Bolden v. State,
720 ?.2d 957 (Alaska App. 1986). The facts in Bolden as recited

by the court of appeals are:

Robert Bolden was convicted after a jury trial of three

counts o f Lewd and Lascivious Acts Towards Children,

former AS 11.15.135¢(a) and of one count of Rape, former
AS 11.15.120¢(a). The victims were Bolden's daughters,
R ., then aged 13 or 14, and M ., then aged 11 or 12.

The incidents occurred in December 1973 and through
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Concerning the incident charged in Count |1 of the
indictment, R. testified that Bolder, had offered to ay
her 550 to "give him head." R. t- ified that Bolden
forced her tc touch his penis after she refused. I'n
addition tc this incident, R. testified that Bolden
frequently fondled her breasts and that Bolden ad
touched her vagina on numerous occasions.
R. also testified to other incidents involving Bolden,
herself, her sisters, and friends. R. testified at
she had seen Bolden fondle her sister K."'s vaginal
area. She also testified that Bolden supplied herself
and one of her friends w ith liquor, and that Bolden
attempted to molest her friend. R. additionally testi-
fied that Bolden had once attempted penile intercourse
with her and that he had attempted to bribe her to have
se X with him. The state charged Bolden with one
incident only with respect to R. - that being the inci-
dent when he offered R. the $50.

Of course, under Covington the state was precluded from charging

multiple counts and had to be very specific as to one cident.

Returning to the court's description of the <case, the court said:
The other three counts of the indictment charged Bolden
with incidents involving M. M. testified that Bolden
had inserted his fingers into her vagina on four or
five occasions. M. also testified that Bolden touched
her breasts and forced her to touch his penis.
In addition to the incidents involving her personally,
M. testified that she saw Bolden wirh his hand under
the bed covers near R .1s vaginal area. M. also related
an incident when she heard a friend, who was spending
the night, tall 3o0lden to "stop it >i. similarly
described an incident involving another friend who was
also spending the nighu. In this incident, M. 's friend
apparently became intoxicated on liquor that 3o0icen had
supplied and had intercourse with Bolden. The victim

was also a minor.
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I'n addition to 3o0olden's tw o daughters' testimony, the
s-ats presented several other witnesses w ho testified
about uncharged sexual acts. A third daughter, K. ,
reluctantly testified for the state. She testified
that Bolden had touched her breasts and vagina. She
also indicated that she had seen Bolden touch her
sisters and corroborated >1.'s account of the incident
where 3o0lden had supplied liqguor and had sexual inter-
course w ith M .'s friend. 3o0lden's daughters' mother
(Bolden's ex-wife) testified that she had seen one
incident in which Bolden was fondling K.

The state called several other minor victims. One
testified that Bolden had laid on top of her, without
her consent, and tried to force her legs apart, and
that 3o0lden had bought her liquor. Another testified
that Bolden pulled her close to him on the couch and
then asked her tc take off her robe. Y et another
testified that Bolden kissed her without her permis-
sion. Finally, the state called a minor w ho related
tw o separate incidents involving Bolden. First, she
testified that Bolden, M ., and herself were all in
3olden's bedroom naked. She testified that 3olaen
performed cunnilingus upon her, digital penetration on
her, and forced her to perform fellatio upon him.
Second, she testified that Bolden bought her, R ., M .,
and another friend liquor and ordered them to take
their underwear off. She testified that Bolden then
had intercourse w ith the other friend w hile she and
Bolden's daughter watched. All of the described

incidents occurred when the witnesses were spending the
night at Bolden's home when Bolden's wife was away and
appeared to have occurred within a three year period.

The trial court admitted the evidence of the acts of sexual

misconduct which were not specifically set out in the indictment

under Evidence Rule aud(b) w hich says:

Evidence of other crimes, wrongs, or acts is not admis-

sible to prove the character of a person in order re
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shew that he acted in conformity therewith. It may,
however, be admissible for other purposes, such as
proof o f motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence c f mistake cr
accident.
3o0laen appealed his conviction claiming that the trial court was
wrong in allowing in the evidence of his sexuali activity except
for the very specific incidents charged in the indictment. The
state contended that the acts were admissible under Evidence
Rule 404(b) to show a common scheme' or plan. This is the accept-
ed rule in California. People V. Thomas, 20 Cal. 3rd 457, 143
Cal. Rptr. 215, 573 P .2d 433 (Calif. 1978). The Alaska Court of
Appeals found that admissions of the defendant's previous similar
sexual acts, w ith another victim, constituted inadmissible
propensity evidence and therefore reversed his conviction.
3y far the most troubling case is Brower v. State,
P .2d , Ct. App. Op. No. 656 (November 28, 1986), because
this case changes the rules of evidenceas they relateto sexual
abuse of minor cases but to no other offense. The court of
appeals appears to be holding the state to a different standard,
and a higher standard in sexual abuse cases than in any other
type of criminal prosecution. The facts as set cut by the court
of appeals in Brower are:
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shew that he acted in conformity therewith. It may,
however, be admissible for other purposes, such as
proof o f motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake cr
accident.

3o0iden appealed his conviction claiming that the trial court was
wrong in allowing in the evidence of his sexual activity except
for the very specific incidents charged in the indictment. The
state contended that the acts were admissible under Evidence
Rule 404 (b) to show a common scheme' or plan. This is the accept-
ed rule in California. People V. Thomas, 20 Cal. 3rd 457, 143
Cal. Rptr. 215, 573 P .2d 433 (Calif. 1978). The Alaska Court of
Appeals found that admissions of the defendant's previous similar
sexual acts, w ith another victim, constituted inadmissible

propensity evidence and therefore reversed his conviction.

3v far the most troubling case is Brower v. State,
P .2d , Ct. App. Op. No. 656 (November 28, 1986), because
this case changes the rules of evidence as they relate to sexual
abuse of minor cases but to no other offense. The court of
appeals appears to be holding the state to a different standard

and a higher standard in sexual abuse cases than in any ocher
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John Brewer was charged w ith several counts involving
sexual misconduct. The convictions from w hich Brower
appeals involves J.L.
J. L. testified to the grand jury that she was 16 years
old at the time of the incidents. J.L. lived with
Brower in 3arrow .
J.L. testified before the grand jury about several
incidents involving Brower. J.L. testified about an
incident which occurred when he was watching TV in the
living room of Brower's home. J.L. testified that
Brower entered the room, approached J.L ., and began to
rub J. L. on the back and legs. J.L. allegedly told
3rower to stop, but Brower continued, unbuckling J.L ."'s
belt. J.L. became scared and began wrestling with
Brower. Brower then purported threw J.L. on the floor.
J.L. picked up a metal coffee cup and threatened
Brower, w ho then discontinued his advances. J.L .
stated that he received a bruise from the fall. J.L.
moved out of 3rower's house for three days, then
returned. The incident gave rise to Count IX, charging
attempted first degree sexual assault, for w hich the
jury convicted Brewer of the lesser included offense of
attempted second degree sexual assault.
J.L. also testified that Brower approached J. L. on one
night as J. L. was going to sleep. Brower allegedly
began to rub J.L ."s penis. Mo further testimony was
presented. This incident gave rise to Count XI (second
degree sexual assault).
At trial, J. L. testified regarding another incident
describing Browerlf _actions] "he_ tried to hump on me
S0 | told him no." However, J.L . totally recanted his
description of the incident which had giver, rise to the
sexual assault charge. The state successfully
impeached J.L. with his grand jury testimony.
It is a longstanding rule in the prosecution of all
of criminal activity that a witness, including the victim,
lay be impeached by his or her prior inconsistent evidence. The
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Concerning the incident charged in Count | o f the
indictment, R. testified that Bolden had offered to cay
her 550 to "give him head." R. testified that Bolden
forced her tc touch his penis after she refused. In
addition to this incident, R. testified that Bolden
frequently fondled her breasts and that Bolden had

touched her vagina on numerous occasions.

R. also testified to other incidents involving Bolden,
herself, her sisters, and friends. R. testified that
she had seen Bolden fondle her sister K."'s vaginal
area. She also cestified that Bolden supplied herself
and one o f her friends w ith liguor, and that Bolden
attempted to molest her friend. R. additionally testi-
fied that Bolden had or.ce attempted penile intercourse

with her and that he had attemopted to bribe her to have
sex with him . The state charged 3o0lden with one
incident only with respect to R . - that being the inci-
dent when he offered R. the $50.

Of course, under Covington the state was precluded from charging
multiple counts and had to be very specific as tc one incident.
Returning to the court's description of the case, the court said:
The other three counts of the indictment charged Bolden
with incidents involving M. M. testified that Bolden
had inserted his fingers into her vagina on four or
five occasions. M. also testified that Bolden touched

her breasts and forced her to touch his penis.

In addition to the incidents involving her personally,
M. testified that she saw Bolden w ith his hand under
the bed covers near R .'s vaginal area. M. also related
an incident when she heard a friend, who was spending
the night, te Il 3o0lden to "stop it M similarly
described an incident involving another friend who was
also spending che nighec. In this incident, M .1s friend
apparently became intoxicated on liguor that 3o0icen had
supplied and had intercourse w ith Bolden. The victim

was also a minor.
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I'n addition to 3o0lden's tw o daughters'’ testimony, the
state presented several other wWitnesses w ho testifiec
about uncharged sexual acts. A third daughter, K. ,
reluctantly testified for the state. She testified
that Bolden had touched her breasts and vagina. She
also indicated that she had seen Bolden touch her
sisters and corroborated >ji."s account of the incident
where 3o0lden had supplied liquor and had sexual inter-
course w ith M .'s friend. Bolden's daughters' mother
(Bolden's ex-wife) testified that she had seen one
incident in which Bolden was fondling K.

The state called several other minor victims. One
testified that Bolden had laid on top of her, without
her consent, and tried to force her legs apart, and
that 3o0lden had bought her liquor. Another testified
that Bolden pulled her close to him on the couch and
then asked her tc take off her robe. Y et another
testified that Bolden kissed her without her permis-
sion. Finally, the state called a minor w ho related
tw o separate incidents involving Bolden. First, she
testified that Bolden, M. , and herself were a ll in
3olden's bedroom naked. She testified that 3o0laen
performed cunnilingus upon her, digital penetration on
her, and forced her to perform fellatio upon him.
Second, she testified that Bolden bought her, R ., M .,
and another friend liqguor and ordered them to take
their underwear off. She .estified that Bolden then
had intercourse w ith the other friend w hile she and
Bolden's daughter watched. All of the described

incidents occurred when the witnesses were spending the
night at Bolden's home when Bolden's wife was away and
appeared to have occurred within a three year period.

The trial court admitted the evidence o f the acts o f sexual

misconduct which were not specifically set out in the indictment

under Evidence Rule *04 (b) which says:

Evidence of other crimes, wrongs, or acts is not admis-

sible to prove the character o f a person in order to
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shew that he acted in conformity therew ith. It may,
however, be admissible for other purposes, such as
proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence o f mistake cr
accident.

3o0iden appealed his conviction claiming that the trial court was
wrong in allowing in the evidence of his sexual activity except
for the very specific incidents charged in the indictment. The
state contended that the acts were admissible under Evidence
Rule 404 (b) to show a common scheme' or plan. This ‘s the accept-
ed rule in California. People V. Thomas, 20 Cal. 3rd 457, 143
Cal. Rptr. 215, 573 P.2d 433 (Calif. 1978). The Alaska Court of
«
Appeals found that admissions of the defendant's previous similar
sexual acts, with another victim , constituted inadmissible

propensity evidence and therefore reversed his conviction.

By far the most troubling case is 3rower v. State,
?2.2d , Ct. App. Op. No. 656 (November 28, 1986), because
-his case changes the rules of evidence as they relate to sexual
aluse of minor cases but to no other offense. The court of
appeals appears to be holding the state to a different standard,

and a higher standard in sexual abuse cases than in any other

f f criminal prosecution. The facts as set cut by the court

o] peals in Brower are:
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John Brewer was charged with several counts involving
sexual misconduct. The convictions from w hich Srower
appeals involves J.L.
J. L. testified to the grand jury that she was 16 years
old at the time of the incidents. J.L. lived with
Brower in 3arrow.
J.L. testified before the grand jury about several
incidents involving Brower. J.L. testified about an
incident which occurred w hen he was watching TV in the
living room ofBrower's home. J. L. testified that
3rower entered the room, approached J.L ., and began to
rub J.L. on the back and legs. J.L, allegedly told
3rower to stop, but Brower continued, unbuckling J.L ."'s
belt. J. L. became scared and began wrestling with
3rower. Brower then purported threw J.L. on the floor.
J.L. picked upa metal coffee cup and threatened
Brower, w ho then discontinued his advances. J. L.
stated that he received a bruise from the fall. J. L.
moved out of Brower's house for three days, then
returned. The incident gave rise to Count I X, charging
attempted first degree sexual assault, for w hich the
jury convicted Brewer of the lesser included offense of
attempted second degree sexual assault.
J. L. also testified that Brower approached J.L. on one
night as J.L. was going to sleep. Brower allegedly
began to rub J.L ."'s penis. Mo further testimony was
presented. This incident gave rise to Count X (second
degree sexual assault).
At trial, J. L. testified regarding another incident
describing Brower's”actions| "he_ tried to hump on me
s o | told him no." However, J.L. totally recancea his
description of the incident which had given rise to the
sexual assault charge. The state successfully
impeached J.L. w ith his grand jury testimony.
It is a longstanding rule in the prosecution of all
of criminal activity that a witness, including the victim ,
may be impeached by his or her prior inconsistent evidence. The
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impeachment evidence is to be considered by the jury as substan -
tive evidence in the trial.' The court of appeals recognised this
rule in Van Hasten V. State, 666 ?.2d 1047, 1050-51 (Alaska App.
1983) , but decided in Brower that a new rule should prevail for
sexual abuse cases. I'n Brower the court found that J.L ."'s un -
corroborated prior sworn testimony before the grand jury was an
inconsistent statement with his testimony at trial and hence
insufficient to convict 3rower. The court reached this conclu -
sion despite the evidence of witnens tampering by Brower in send -
ing J.L . a note prior to trial attempting to influence J.L ."s
testimony.

The combination of budgetary cuts and changes in the
procedural law by the court of appeals over the last three years
has resulted in a decline in the number of child sexual abuse
cases accepted for prosecution by the district attorney's offices
across the state and it can be expected that the reduced budget
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of the Criminal Division of the Department of Law w ill substan-
tially impair the statels ability to bring child abusers to
Uustice.

Sincerely,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

Richard Svobcdny
District Attorney
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SUMMARY

OTHER AGENCIES AFFECTED BY BILL CONSTITUENT GROUPS) AFFECTED BY BILL

Department of Law Victims of child abuse

Offenders

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL
FISCAL IMPACT: ft NONE O FISCAL NOTE ATTACHED
BACKGROUND/LEGISLATIVE INTENT

This bill is intended to return the interpretation of affected sections to what it was

before recent appeals cases resulted in more narrow applications of those sections.

ANALYSIS OF BILL/PROGRAM EFFECTS . . . . . .
In general, this bill would make successful criminal prosecution in

certain child abuse cases easier to achieve. This would be accomplished by: 1) changing
the mental state required for conviction in certain cases of second degree murder and first
degree assault to "knowingly" rather than "intentionally™ causing the person's death or
serious injury under circumstances of "extreme indifference™ to human life, 2) by including
within the definition of assault in the first degree a "pattern of practice” of abuse of a
child under age 16 which causes serious physical injury to the child; 3) by establishing
the crime of repeated sexual abuse of a minor in the first, second and third degrees based
on a "pattern or practice” of sexual abuse; 4) by allowing conviction for repeated sexual
abuse of a minor or assault in the first degree based on a unanimous agreement among jurors
that three or more incidents of a prohibited abusive act occurred, but riot requiring
unanimous agreement on the three incidents which establish the pattern or practice; and 4)
by allowing conviction based on a prior statement by a witness which may be inconsistent
with present statements (allowing statements, such as those of child victims, later recanted
under pressure to serve as the basis for conviction). This bill would address problems
encountered as a result of recent criminal appeals decisions and would not have direct
programmatic impact on the Department.

AMENDMENTS PROPOSED

(1) Proposed change: Sections 1 (a)(4) and (3)(a)(4) from "age 16" to age 18.
Rationale: The age in this section should be consistent with the age of majority in the

children's statutes rather than with the age of consent for sexual activity
because physical abuse does not involve the concept of consent.
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Amendments Proposed continued:

(2) Proposed change: Section (l)(a)(4) and (3)(a)(4) from "pattern o” practice of
abuse" to pattern or practice of abuse or neglect.

Rationale: More children die of neglect than abuse. Situations of neglect which
manifest extreme indifference for the welfare of a child and are habitual
are just as lethal for the child as abusive behavior and affect more
children.

(3) Proposed change: Sections 2 and 4 from "bodily impact, restraint, or confinement"
to bodily impact, restraint, confinement, administration of lethal
chemicals or drugs, exposure to conditions which could result in
death or injury due to hypothermia, severe burns or suffocation.

Rationale: The current definition is too narrow and possibly would exclude many common
forms of abuse that lead to serious injury and death.
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Mr. Jeffrey Feldman
Gilmore & Feldman
Attorneys at Law
310 K Street, Suite 308
Anchorage, A K 99501-2095
Dear Mr. Feldman:

Thank you for your letter expressing your opinion on
House B ill 237.

You raised several objections to the bill: that the
present criminal code adequately protects children from
physical and sexual abuse; that the bill emphasises punishment
rather than rehabilitation of persons who engage in a pattern
or practice of child abuse or child sexual abuse; that it
raises the possibility of prosecutors unfairly charging
offenders w ith multiple offenses; and that criminal
convictions should not be allowed based n prior inconsistent
statements.

« After conversations with, police officers, troopers,
social workers, guardians ad litem , prosecutors, and parents,
I am convinced that the current law does not provide adequate
means of prosecuting persons w ho abuse children. The
difficulty children often have in remembering specific dates
and times in the past makes it hard to prove abuse that has
occurred many times over a long period of time. A recent
opinion of the Alaska Court of Appeals, Covington V. State,
703 P.2d 436, ooin. on reh. 711 P .2d 1183 (Alaska App. 1985),
is an example of this aXrficulty. The court in Covington
required that the jury wunanimously agree on specific incidents
before returning a verdict of guilty, which makes it more
difficult to convict an individual who has engaged in multiple
abuse of the victim . Under theCourt of Appeals’
interpretation of the unanimous jury requirement, the younger
the victim and the more frequently che wvictim is abused, the
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more difficult it 1is to obtain a conviction. Although the
conviction of the defendant was wultimately wupheld 1in the
opinion on rehearing, similar cases of frequent sexual abuse
may not yresult 1in convictions in the future. By making it an
offense to engage in a pattern or practice of abuse, it would
not be necessary for the young witness to recall the exact
time and date of each individual assault or to distinguish
among 1individual incidents 1in a long pattern of abuse. The
jury can still decide unanimously that the defendant engaged
in tne unlawful conduct, the pattern of abuse.

The bill does provide stiff penalties for persons
convicted of a pattern or practice of abuse, and for good
reason. Persons who repeatedly abuse children physically or
sexually are especially culpable because they are often in a
position of special trust -- either a family member or good
friend. Not only does the victim suffer the 1injury and pain
from the assaults, but also must endure the fear, betrayal,
and gquilt so often connected with these cases. Further, 1
cannot agree that many of these offenders ehould be treated
rather than penalized. Experts in the area of treatment tell
me that child sexual abusers are extremely difficult to treat,
and that they resist treatment unless ordered to do so by a
court as a result of prosecutionand conviction. I certainly
agree that other steps must be taken to break the cycle of
child victimization. However, the conviction of offenders is
an important part of the process; their punishment and
treatment are important for everyone: for the offenders, for
their victims, and also for society as a whole.

In regard to your fear of unfair, multiple charges
brought against offenders, it is true that Section 8 allows a
person to be <charged both with a pattern or practice of
conduct and with separate”™ incidents during the time of the

alleged pattern or practice. This is a part of the bill which
may need refinement, and Il welcome your constructive
suggestions. But, as youmknow, prosecution for criminal acts

is often based on multiple counts and alternate theories;
sentencing is based on one of the theories if there are
convictions on more than one.

Finally, you state that convictions should not be based
on unsworn, uncorroborated statements. I believe that only
rarely would a case go to trial where the only evidence of
child sexual abuse or assault 1is an unsworn, wuncorroborated
statement. However, in the vrare case where that evidenceis
sufficiently persuasive, 1t ought to be left to the crier of
fact to decide if proof beyond a reasonable doubt has been
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presented. Prior inconsistent statements are admissible now;
the question raised by Brower v. State is whether they can be
sufficient to convict. That sufficiency should be determined

by the jury or trial judge in each individual case, not by the
Court of Appeals as a matter of general law.

The tragedy of child abuse is of great concern to me and
to other Alaskans. House Bill 237 was introduced to help stop
the cycle of abuse. I am not persuaded by your letter that it
is either "unnecessary" or "unfair", and 1 hope that, upon
reflection, you may be willing to support this legislation.
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I testified last week just with some facts and figures with
respect to sexual offenders and what you can expect in terms of
past sexual offenses when there was a certificate of total
confidentiality. And then 1 had to leave the proceedings and |1
understand that there has been a question with respect to the
issue of treatment and how treatment might be affected by
something like consecutive sentencing. So I wanted to be
available to this committee for that, also to any questions you
might have in more depth or detail with respect to the nature of
the sexual offendent.

So | think that maybe to provide a stimulus for that, if 1
could just speak to the issue of how the sexual offender presents
themselves. It's always a question of whether it"s a difference
between someone who would be ™"a common criminal™ 1in the criminal
justice system, and a sexual offender. In some cases, obviously,
none at all, 1in terms of appearance or method of operation, but
in some other cases there are very, very wide differences. We"ve
seen that overall in the facility at Highland Mountain where our
predominant treatment program, that 1is the Jlargest number of
offenders is located 1in the state. The complexion of that
institution has changed in the five years that we moved from a
treatment base of 20 to a treatment base of 30> because of the
fact that the predominant sexual offender in the system is sexual
assault of a minor charge, a pedophile by diagnosis, as opposed
to rapists. Rapists get longer sentences and are either 1in more
maxim un security institutions here in Alaska or else in the FBP,
Federal Bureau of Prisons.

But, in addition to that, the method of operation, the
method of presentation of someone who has been generally
convicted of a child sexual assault 1is such that they will seenm
very much Jlike you and me, from the perspective that they will
hold the same values in terms of the Protestant work ethic. They
will work very hard 1in the institution; they work very hard, in
fact, out of the institution. They don"t have an 1itinerant
history, either 1in relationships or 1in vocational, in terms of
their job history, as you often find with a criminal background
where they move geographically every one ortwo years, they
engage in short-term relationships, they are unable to hold down
a job. The sexual abuser that we see 1is someone who establishes
himself in a job, establishes himself in the community,
establishes himself, often, 1in a family; who, 1in fact, uses his
ability to work his way into those situations, those groupings,
for their own reasons. So, in a way, he has the same value
structure as you or I, but it"s for the wrong vreasons. His
reasons have to do with gaining access, first of all gaining
trust, gaining the trust of his family or of the neighborhood or



of the community and, second of all, using that trust for his own
purposes which have to do with an wunderlying deviant sexual

arousal. I don"t have to but allude to the kind of cases that
get a lot of notice in certain geographic areas in the state, the
man of the year, 1in a particular state. We have physicians, we

have psychologists, we have ministers, we have police officers.
They cut across a wide swath of vocational and job strata or
social strata, in terms of who it is who is charged and
ultimately convicted and comes through the program. That®s one
major difference that we do see is that on the surface you can"t
necessarily tell.

Certainly the other point 1 was trying to make was that in
terms of personality profiles, you also can®"t necessarily tell.
What 1is uncontrovertable evidence for any sexual abuser is their
past history of sexual abuse and behavior. That, and really
nothing else.

The only other thing | might add with respect to sexual
abuse 1is the difference in the 1impact of the crime. IfT someone
enters your home and steals from your property, takes property
from you, we all feel a sense of intrusion when that has

happened. There"s a sense of a personal investment in our
objects and so there"s a sense of 1intrusion in having someone
come 1into our castle, so to speak, in your honme. But that 1is
external to us physically. We can get over that by replacing
those articles, by buying into a sophisticated security system or
just changing the locks. When your body®"s 1invaded, as occurs in

a sexual abuse case, you can"t change the oody that you live in.
The 1impact on the victim 1is so much different that that"s where
the crime really does become something that 1is qualitatively
quite different on the impact on those that are the victims of
it.

I think at that point, 1°1l stop, with respect to that, and
ask if there"s any questions the committee might have about the
characteristics of the sexual offender.

Ulmer; Thank vyou, Dr. Smith. Are there any questions?
Representative Barnes.

Barnes: Thank you, Madam Chairman. I"m not sure that |
heard you correctly so 1°d like to have you repeat it, 1if you
would, please. The population that you have at Highland

Mountain, would you state again exactly what that"s made up of?
Did I understand you to say that those that have committed sexual
abuse are more likely to be in a more long-term prison than the
ones that are at Highland Mountain, and those that have gotten
lesser sentences are the ones that have abused children?

Smith; Thank you. That needs clarification. What I was

saying there was that generally with an offense that involves
rape, that there"s the use of a weapon and/or use of enough force

-6-



where the sentencing reflects that. The longer the sentence, the
higher the security level within the Department of Corrections,
and therefore, the higher the security level, the more that
they"re going to be 1incarcerated in a maximum security setting.
Highland Mountain 1is a minimum to moderate security institution;
therefore, the prisoners that we get are prisoners that are the
end of their sentences who are a much lower risk on thau matrix.

The other part of that is that the complexion of the sexual
offender 1in the state 1is that we have more sexual abusers of
children than we do rapists, in terms of relative numbers, even
though, statistically, we"re 1in the top five in the country for
both rape and sexual abuse of minors.

So it"s two-fold. It"s the complexion issue in terms of who
is, 1in fact, in the system, and then 1it"s also, to a lesser
extent, the fact that a man 1is not going to be long-term, 1is not
going to housed, if he has an extremely long sentence. But, with
the presumptive eight year sentence, we certainly have a
majority, at this point 1 think, of the offenders in the system
have the presumptive eight.

Ulmer; Any other questions for Dr. Smith? Thank you very
much for joining us. We appreciate 1it. Representative Taylor.

Taylor: Dr. Smith, do you have any figures that would give
us some idea of recidivism rates, rehabilitative effects of the
program that you®re running?

Smith; Yes, | do. They®"re preliminary. First of all, you
need to have about five years worth of treatment program in order
to have recidivism statistics that are valid, for the very fact
that again, there"s a difference between rapists and child
molesters in that rapists will generally re-offend, if he"s going
to, in the first year post-incarceration; whereas, a child
molester will re-offend up to five years, post-incarceration. So
he®s much slower in his method of operation. So you need to have
that kind of data. In addition, you simply need to have people
that have cycled out of the system. So having said that, we have
the three-and-one-half-year recidivism rate, to date, which shows
that for the people that complete the program, not one of them
has re-offended to date. I"m quoting only sexual re-offenses,
actually, for the people that have concluded the program. Out of
that total number that have gone through our program since
September 1983, we"ve had 231 people. Out of that 231, 23 have
successfully completed the 1incarcerated component, meaning they
have gone through the complete two years and they are now 1in the
follow-up after-care setting. That comprises 10%. In addition
to that, there"s also another 76 who have been released who were
still in the program, so we consider them to be a group that was

continuing to work. So, in other words, 43% of the men who have
come to the program continue with us in after-care follow-up, and
57% of the men who come to the program drop out. They fail or



they"re asked to leave, for one reason or another, which may
sound high but across the nation, it"s relatively low compared to
other programs of equal rigor or intensity. So you have to break
it down into three categories to answer that question of
recidivism.

In the first category, Group A, which 1is the people that
completed, we have had two re-offenses which were alcohol-related
probation violations, but no sexual re-offenses. So that®"s a
statistic of either zero or nine percent of the total, depending
on whether you include the two alcohol related offenses or not.
OQut of that group of 57% that have dropped out, they have an

overall recidivism rate of 25%. In relative terms, we"re talking
about, at this point, 9% versus 25%. But, again, out of that
Group C, of the 132 that dropped out so far, only 64 have
actually been released. So you see you have 68 men still in jail
who we <can®"t necessarily say anything about. Because they"re
still 1incarcerated, we don"t have any 1idea what their overall
recidivism 1s going to Dbe. So i1t"s a preliminary kind of
recidivism statistic. AlIl we can say 1is that at this point for

the men that complete the program, none of them are re-offending.
So that"s a very heartening statistic and one that we hope will
continue. But it will take another year-and-one-half before
we"ll have the kind of statistic where |1 sit and answer that
question completely.

Ulmer: Thank you very much. Any other gquestions? Thank
you for joining us.
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October 20, 1987

Respresentative Fran Ulmer
1700 Angus Way
Juneau, Alaska 99801

Re: House Bill 237
Dear Representative Ulmer,

Thank you for giving me the opportunity to meet with you last
Wednesday on House Bill 237. Following is the specific
information which | offered to provide to assist you 1in your work
on the bill. I have also noted some of the suggested drafting
changes in the first few sections of the bill. I w-ill provide a
copy of these to the House Judiciary Committee so that they are
aware of modifications in my position on these provisions.

A. Second Deoree Murder - Extreme indifference to the
welfare of a child under 16.

As we discussed, my concerns over this section would be
alleyiated by some drafting changes. I understand the desire for
a statute which involves a "pattern or practice of abuse,"
particularly since it solves perceived evidentiary problems
regarding past abuse of that child victim. w=First, |1 suggest
changing the circumstances to those manifesting an "extreme
indifference to the health and physical welfare"” of a chila under
16, 1in order to narrow the focus to physical rather than
psychological or mental abuse.

Second, actions exhibiting this extreme indifference must
directly cause the death to avoid covering accidental deaths.
The phrase "results in" should be deleted and replaced by
"directly causes."

Finally, my concerns regarding the broad application of this
section would be quelled by a much more narrow and specific
definition of abuse 1in Sections 2 ana 4. Abuse 1is currently
defined in the proposed legislation as "boaily 1impact, restraint
or confinement.”™ This broaa definition coula include many normal
disciplinary actions taken by parents, 1including spanking ana



"time-out™ in the child"s bedroom. I suggest the following
oefinition for abuse:

(c) In this section, "abuse is defined as:

(1) striking a child with a body part
or instrument in a manner likely to
cause serious physical injury to
the child; or

(2) confining a child in a small enclosed
area or container for a prolonged
period of time without t"ocoa or water
in a manner likely to cause serious
physical injury to the child; or

(3) restraining a child by use of
physical restraints iIn a manner
which significantly limits the
child®s freeoom of movement in
a manner likely to cause serious
physical 1injury to the child.

These changes to Sections 1 and 2 should eliminate the overoroad
application of a second degree murder statute to those persons
using reasonable disciplinary techniques which result in the
accidental death of a child.

B. Assault in the First Degree - Extreme indifference to the
welfare of a child.
? !

The sections regarding Assault in the First Degree closely track
the second degree murder sections, discussed above. Similar
changes should be made in these sections. Thus, Section (a)(4)
of AS 11.41.200 should provide "the person engages 1in a pattern
or practice of abuse of a child under the age 16 that directiv
causes serious physical injury to the child.” Section 4 should
define abuse in a manner identical to my suggested revisions 1in
Section 2.

C. Repeated Sexual Abuse of a Minor (RSAM)

I understand your purpose for suggesting a repeated sexual abuse
of a minor statute, particularly in that evidentiary 1issues
regarding prior bad acts of a perpetrator against the victin
would automatically come in to prove "pattern ano practice.” If
such a statute 1is aGopteo for these evidentiary reasons, 1| have



three major areas of concern:
1. Exhanced Presumptive Sentence (Removed by HESS)

First, the presumptive term for this offense should not exceed
the already severe presumptive for those convicted under the
current child sexual assault statutes. Virtually all family
sexual abuse cases involve repeated abuse and prosecutors would
have unbridled power to determine a higher sentence simply by
selecting this charge. As we discussed the other day, although
there may be some offenders who deserve lengthy periods of
incarceration, others who willingly admit their conduct, seek
treatment and exhibit remorse and a wish to avoid putting the
victim through legal proceedings, may not require a lengthy
presumptive term, particularly on a first offense. The HESS
committee™s removal of an increased presumptive term allays my
concern in this area.

2. Unanimous Jury Veroict

My second concern with this portion of the bill relates to
unanimous jury verdicts. Your bill would remove the requirement
for a unanimous jury verdicts in that the jury need not be
unanimous as to any particular incident of sexual abuse.
Unanimous jury verdicts are constitutionally required. In State
v. James. 698 P.2d 1161, 1165 (Alaska 1985), the Alaska Supreme
Court interpreted the unanimity requirement to require unanimity
as to the single criminal 1incident involved. James was applied
in Bell v. State. 716 P.2d 1004 (Alaska App. 1986). Evidence at
trial showed Bell had assaulted his wife on May 2nd and May 6th.
The state was allowed to argue that believing the evidence as to

either incident would support the verdict. The jurors were noc
told that they had to agree unanimously on which assault Bell
committed. The Court of Appeals reversed, finding a violation of

the unanimous jury requirement.

The fact that a pattern and practice of abuse forms the basis of
the crime does not allow circumvention of the constitutional
requirement of unanimity. In the federal RICO (racketeering)
cases which involve "pattern and practice” language, there is an
implicit assumption that all the jurors must agree on the
individual acts establishing the criminal pattern. For example,
United States v. Brown. 583 F.2d 659, 669 (3rd Cir. 1978); Uni ted
States v. Peacock, 654 F.2d 339, 348 (5th Cir. 1981); ano United
States v. Boffa. 688 F.2d 919, 933-34 (3rd Cir. 1982), all refer
to "the jury"™ collectively having found the defendant guilty of
the particular acts which established the alleged criminal
pattern. Further, 1in Boffa. the trial court apparently hao the
jurors specifically indicate which particular acts they agreec
upon. 688 F.2d at 924.



Uniteo States v. Morse, 785 F.2d 771 (9th Cir. 1986), whicn you
mentionea in your letter last spring, although not directly on
point for the present dispute, supports a requirement of
unanimity. Morse holds explicitly that jury unanimity is
required, citing United States v. Ecneverrv, another Stn Circuit
decision, which interprets unanimity as referring to agreement ori
the "particular set of facts."”

Finally, as we aiscusseo in our meeting last week, nothing in
Covington requires a child to name a specific aate of a sexual
assault. A victim can testify that step-aaa assaulted ner mar.v
times, including in particular one time in the living room, one
time in the beuroorn and one time in the bathroom. Often children
will state that one assault happened before Christmas while the
other occurred at Easter time. I am not aware of a single
acquittal cased upon the victim®s inability to describe separate
specific incidents. Furthermore, despite the literally dozens of
sex abuse cases which have oeen appealed since Covinaton, only
one has been reversed due to a problem with jury unanimity. This
was not a case where a victim could not specify separate
incidents of assault. Instead at trial, there was testimony
describing several separate assaults, but the jurors received no
instruction requiring them to agree unanimously that at least one
of the specific alleged acts was proved. Strenl v. State, 722
P.2d 226, 229 (Alaska App. 1986).

3. Definition of "Authority Over Child"

The last troublesome portion of the Repeated Sexual Abuse of a
Minor provision involves the definition of "having authority over
a child.”™ This language 1is broac ano potentially problematic,
particularly with respect to a romantic relationship between a
young teenager and an exchange stuaent or step-sibling who is
three years older and living in the family unit.

As 1 mentioned, 1 worked a bit with Maureen Weeks of Senator
Halford"s office in an attempt to resolve a similar problem in SB
231. The resolution was to require the child to be under the

authority of the member of the social unit. AS 11.41.434(a):

[(C) at the time of the offense, 1is

residing as a member of a social unit

in the same household with the offender

and is under the authority of the offender.]

D. Prior Inconsistent Statements (Deleted by HESS)

This section, whicn was draftee to combat perceived problems
caused by Brower v. State, was deleted by the 1IESS committee.



Brower held that if the only evidence at trial is a victim®s
prior inconsistent statement, some corroboration of that
out-of-court statement 1is necessary. As | mentioned the other
aay, the Court of Appeals recently clarified the type of
corroborating evidence it had in mmu. In Bocine v. State, _
P.2d __ , Op. Mo. 70S (Alaska App., May 29, 1987), the court
stateo that the specificity with which a young child was able to
oescribe the perpetrator®s acts in ana of itself provided
"intrinsic assurance of the reliability of her statement...”
Slip Op. at 8-9. Other types of corroborating evidence were
permitted to substantiate a prior inconsistent statement which
formulated the only direct evidence of the charge. They 1invoivea
the mother®s lack of cooperation with the authorities when told
that her husband would have to go to jail ana psychological
opinions that the victim was an abused child despite lack of any
details as to the type of abuse or by whom she had been abused.
There need not be other witnesses to or physical evidence of the
abuse to satisfy the corroboration requirement. Thus, the Court
of Appeals®™ adoption of a flexible standard of corroboration to
support a prior inconsistent statement should remove many
concerns regarding the impact of the Brower decision.

E. Rule 404 Alaska Rules of Evidence

As we discussed the other day, the Alaska Supreme Court and Court
of Appeals have in many instances allowed evidence of a
defendant®s prior abusive conduct to come in at trial, including
abuse of the named victim, abuse of other victims 1in the family
and abuse of victims outside of the family who are similarily
situated to the named victim. Following are brief summaries of
the cases in this area of the law.

1. Evidence of Other Abuse on Named Victim 1is Ordinarily
Admi ssible.

In Burke v. State, 624 P.2d 1240 (Alaska 1980), the Alaska
Supreme Court established the rule that evidence of earlier
assaults on the same victim is admissible. The Supreme Court
held that it was proper for a victim to testify to the whole
history of assault by her step-father, the defendant.

A recent Court of Appeals decision, Patterson v. State, 732 P.2d
1102, 1103 (Alaska App. 1987), explained the justification for
the well-established Burke rule: "First, to establish an ongoing
relationship between the victim ana the accused; and, second, to
place an offense in context ana to shew the background or the
offense.” In Patterson, the court approved admitting evidence of
a prior sexual assault on the named victim even though tnat
assault occurred nearly two years earlier.



The "same victim™ rule is also followed in cases charging
physical assaults on children. The Court of Appeals in Garr.er v.
State, 711 P.2d 1191, 1193 (Alaska App. 1986), hela that it was
proper to aomit evidence indicating prior pnvsical aouse cy the
cefcrnant covering a four month period before the child"s death.

2. Evidence of Abuse of Other 7ictims in the Same Family
is Ordinarily Admissible.

In Sooer v. State, 731 P.2d 587 (Alaska App. 1987), the Court of
Appeals expanded Burke to cover testimony cf abuse on other
family members. The court in Soper said:

The limited exception for lewd disposition
recognized 1in Burke should be extended to cover
the testimony of the complaining witnesses”
sisters who were allegeaily seaucea unaer
similar circumstances at roughly the same ace
as the complaining witness.

3. Evidence of Abuse Outside the Family Can Be Admissible

Evidence of abuse of other victims not in the same family out 1in
the same class is admissible if the defendant®s plan or pattern
of sexual misconduct is relevant. Soper appears to autnorise
admission of evidence concerning sexual assaults of rion-familv
victims so long as the victims are members of a "limited class
[having] highly relevant common characteristics.”™ 731 P.20 at
590. For example, 1in recent trials where the defendant was
charged with sexual abuse of a child in a daycare situation, tne
statd successfully argue®u that Sower authorized admission cf
evidence concerning sexual abuse on other cnildren in the
daycare.

Other cases upholding admission of evidence concerning abuse on
non-family victims include Oswald v. State, 715 P.2d 276 (Alaska
App. 1986); Moor v. State, 709 P.2d 498 (Alaska App. 1985).

4. Bolden v. State - Similar in concept to the Rape
Shield Law

The only time a prior bad act is not admissible in this context
is when there is no nexus or conection between the prior act and
the charged conduct.

Boloen v. State, 720 P.2d 957 (Alaska App. 1986), illustrates the
rule that evidence of sexual abuse of uncharged victims not part
of the same class as the victim 1is ordinarily inaumissible.

Boloen was charged with sexually abusing two of his daughters.

At trial the state presented testimony by other giri” that they



haa been sexually ir.olestea by the defendant. The Court of
Appeals founc that the evidence was inadmissible because neither
identity nor intent was an issue at the trial ana the acts aid
not establish a common scheme or plan.

The 5olaen rule, which disallows evidence of other sexual

assaults where the only purpose for such testimony 1is to shew the
defendant®s propensity to commit such acts, 1is comparable co the
rape shield law protection for victims. That 1is, the fact that a
victim may have engaged in a certain type of sexual practice on
one occasion with one partner 1is not admissible to prove the
victim consented to such practice on another occasion with the
aer e-naant.

In summary, in all situations in which prior baa acts by the
defendant are relevant ana probative of the issues at hana, the
Court of Appeals and Supreme Court have upheld their
admissibility. This body of case law, when combined with the new
evicentiary freedom 1in your proposals of pattern ana practice
offenses for murder in the second degree, assault in the first
decree, and repeated sexual abuse of a minor, will hopefully
alleviate your concerns that the jury is not hearing all evidence
which 1is relevant to the charge.

Again, | appreciate your willingness to discuss various
provisions of this bill with me, ana | hope that this letter
provioes you with additional 1information which may be helpful to
you. I will provide a copy to House Judiciary so that they are
aware of my modified position on the first sections of your bill.
I look forward to working with you in the future.

I “ Very truly Yours,

Dana Fabe
Public Defender

DF:cs

cc:”™ Representative John Sund
Chairman, House Juaiciary Committee
2504 2nd Street
Ketchikan, Alaska 99901



The Propensity to Misunderstand the
Character of Specific Acts Evidence

Richard B. Kuhns*

Proof that a criminal defendant has committed specific bad acts
other than those included in a current charge may be relevant to prove
the defendant’s guilt. For example, if the factfinder knows that an
assault defendant has committed numerous assaults in the past, the fact-
finder could reasonably conclude that it is more likely that the defendant
behaved violently on the occasion in question than it would be if nothing
were known about the defendant's past behavior.1

There are, however, important factors that militate against the use
of such evidence. First, in at least some cases, the probative value of the
inference from conduct on other occasions to conduct on the occasion in
guestion may be relatively weak. Evidence that a defendant has been
violent once or twice in the past, for example, shows that the defendant
has the capacity for violence, but such evidence is not very probative of
the issue whether the defendant was in fact violent on a particular occa-
sion.1Second, particularly if there is a dispute about whether the defend-
ant committed the other acts, introduction of evidence concerning those
acts could be time-consuming and distract the factfinder from the cen-
tral issues in the case. Finally, and most importantly, other acts evidence
may have a prejudicial impact on the factfinder. For example, if the

* Professor of Law, University of lowa College of Law. B.A. 1964, LL.B. 1967,
Stanford University; LL.M. 1974, S.J.D. 1978, University of Michigan.

The author wishes to express appreciation to his colleague, RonaldJ. Allen, for help-
ful comments on earlier drafts of this Article and particularly for insightful observations
about the nature of the inferential process of proof, discussed in part I infra. The author
is also grateful for research assistance provided by Arthur Zulick, a former law student at
Chveland State University and now a member of the Pennsylvania Bar; Robert Wilson, a
third year law student at the University of lowa; and Jeffrey Borns, a second year law
student at the University of lowa. Although the extent of their work is not directly
reflected in this Article, their thoughtful case analyses provided the author with invalu-
able background information.

1. See Fed. R. Evid. 401: “* Relevant evidence' means evidence having any tendency
to make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would >e without the evidence."

2. This assertion, like most statements about the probative value of any particular
item of evidence, is primarily intuitive. The question whether evidence is relevant or
probative of the fact it is offered to prove must be answered, in the absence of empirical
data, on the basis of one’s common experience and judgment about the relationship
among various phenomena in the real world. See C. McCormick. Law of Evidence §
185, at 438 (2d ed. E. Cleary 1972).

777
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prosecution were permitted to prove that an assau.t defendant had com-
mitted violent acts in the past, the factfinder might view the defendant as
deserving of punishment and be willing to convict even if there were a
reasonable doubt about the defendant's guilt.3 Because of these con-
cerns,4 courts uniformly prohibit the use of specific acts to prove a per-
son's character for the purpose of showing action in conformity with
character.5

3. Prejudice can operate in a positive as well as a negative manner. For example, ifa
criminal defendant were permitted to prove that he had engaged in a number of
humanitarian acts, the factfinder might be inclined to acquit him despite overwhelming
evidence of guilt. As a practical matter, however, the problem of prejudice with respect to
specific acts evidence most often arises in the context of an offer by the prosecutor to prove
bad acts committed by a defendant. Thus, the discussion of prejudice ;n this Article is
couched in terms of prejudice against a criminal defendant.

W hether or to what extent an item of evidence may be prejudicial, like the question
whether or to what extent an item of evidence is probative of a particular proposition, see
note 2 supra, is one that must be answered intuitively on the basis of one's common sense
and judgment.

For excellent theoretical discussions of the concept of prejudice, see R. Lempert &S.
Saltzbijri;, A Modern Approach to Evidence 147-53 (1977); Lempert, Modeling
Relevance, 75 Mich. L. Rev. 1021, 1032-41 (1977).

4. There are at least three additional concerns: a fear that the party against whom
the evidence is offered will be surprised by the evidence and unprepa ed to rebut it; a
sense that prooi of prior acts which resulted in convictions would be inconsistent with the
notion that the defendant had "paid his debt to society,” see R. LEMPERT & S.
SALTZBURG, supra note 3, at 213; and a fear that the jury may overestimate the probative
value of ths evidence, see Lempert, Modeling Relevance, Mich. L. Rev. 1021, 1027-28
(1977). See also P.. LEMPERT & S. Saltzburg. supra note 3. at 211-12.

The surprise problem can be dealt with simply by granting a continuance, see
Advisory Committee's Note, Fed. R. Evid. 403, 56 F.R.D, 183, 218 (1972), and the
notior that a convicted defendant has paid his debt to society, even if it were generally
accepted as the b»*b for an exrlimnnnry mlp. has nn hearing nn the nrnpriftv of using
specific acts that have not resulted in convictions. Thus, neither of these concerns is
addressed in this Article.

The fear that the factfinder may overestimate the probative value of specific acts
evidence is also not addressed for two reasons. First, it is at best speculative and at worst
incongruous to assume that the judge, as a reasonable person, would find an item of
evidence to have only a certain degree of probative value and, at the same time, to assume
that jurors, as supposedly reasonable people, would not reach roughly the same conclu-
sion. Second, even if one concedes that a judge, by virtue of hb training and experience,
may in some instances have a more accurate sense of probative value than the jury, the
potential ovcrestimation problem with respect to specific acts evidence is not likely to exist
independently of the concerns noted in the te it of this Article. The problem b likely to
seem most acute when the judge perceives the evidence to be of low probative value.
Moreover, admitting the evidence and permitting the opposing party, in closing argi-
mcr.t or perhaps by introduction of evidence, to expose the low probative value could be
time-consuming and dbtract the jury from the central issues of the case. Finally, although
the concepts of ovcrestimation and prejudice are theoretically dbtinct, there may be a
direct relationship between them with respect to specific acts evidence. For example,
specific bad acts offered against a criminal defendant are prejudicial because they show
he is a bad person; and because the defendant is viewed as a bad person, the jury may
overestimate the probability that he in fact committed the crime with which he ischarged.

5. See C. McCormick, supra note 2, § 188, at 4-14-45. See generally Stone, The Rule
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Although the various formulations of the specific acts prohibition do
not attempt to define the term "character,” it appears to have two com-
monly understood attributes. First, "character™ i robably includes only
those qualities of personality that have some moral overtone, which con-
notes something good or bad about a person. The term frequently has this
meaning as a matter of common usage,6and ascribing such a meaning to
it for the purposes of the specific acts prohibition is consistent with the
concern over the potentially prejudicial impact of specific acts evidence.7
Pursuant to this understanding of character, morally neutral acts could
never fall within the specific acts prohibition because they would not be
relevant to prove character.

The second attribute of character is suggested by the fact that the
prohibition against specific acts evidence to prove character is limited to
showing action in conformity with character.8 This limitation implies a
belief that character has an impact on how one behaves.9 Or, to put it

of Exclusion of Similar Fact Evidence: America, 51 Harv. L. Rev. 988 (1938).

This prohibition applies only to the use of specific acts to prove facts that are relevant
to the substantive issues in the case. Many jurisdictions permit inquiry on cross-
examination about specific acts relevant to a witness' character for trustworthiness for the
purpose of impeaching the credibility of the witness, See Fed. R. Evm. 608(b); C.
McCormick, supra note 2, § 42. at 82-84: cf. Fed. R. Evid. 609 (use of prior convictions
to impeach credibility of a witness). This Article does not deal with the use of specific acts
evidence for impeachment purposes.

6. See c. MCCORMICK, supra note 2, § 195, at 462 ("character is a generalized
description . .. of one's disposition in respect to a general trait, such a- honesty,
temperance, or peacefulness"); The Random House Dictionary of the English
LANGUAGE 225 (College rd. 1969) (defining character, inter alia, as a "moral or ethical
quality" and as "qualities of honesty, courage, or the like").

7. The notion that character connotes a moral quality is buttressed by the fact that
evidentiary rules traditionally make a distinction between inadmissible specific acts
evidence offered to prove "character" and potentially admissible specific acts evidence
tillered id prove "habit."” See C. McCormick™® supra note 2, § 195, at 462-64. Compare Fed.
R. Evid. 404(b) (precluding specific acts to prove character to show action in conform-
ity with character) with Fed. R. Evid, 406 (acknowledging absence of specific limita-
tions on use of habit evidence to show action in conformity with habit). The feature most
commonly attributed to habit fur the purpose of distinguishing character and habit is
that a habit is a relatively more routine, regularized response to a particular situation. See
C. McCormick, supra note 2, § 195, at 462. Therefore, habit evidence is more probative
than character evidence. A second feature that tends to distinguish habit evidence from
character evidence, however, is the often morally neutral and, therefore, nonprejudicial,
nature of the former. See R. LEMPERT & S. SALTZBURG, supra note 3, at 242; C. McCor-
MICK, supra note 2, § 195, at 462-63.

8. The prohibition against specific acts evidence to prove character is not applicable
when the person's character is itself an essential element of a claim or defense. See Fed. R.
Evid. 405(b); C. McCormick, supra note 2, § 187, at 443-44. On the question whether
specific acts can be used to prove character when character is not an essential element
and when the character evidence is used for some purpose other than showing action in
conformity with character, see Wcissenberger, Character Evidence Under the Federal
Rules: A Puzzle with Missing Pieces, 48 U. CIN. L. Rev. 1, 6-11 (1979).

9. The notion that character has an impact on how one behaves is further
Manifested in the rules regulating the use of opinion or reputation" evidence to prove
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somewhat differently, proof of a person’s character trait is proof that a J
person has a propensity to behave in a’particular manner. Indeed, the
terms “character' and “propensity” are often used interchangeably, and
the prohibition against specific acts evidence is frequently described as a
prohibition against the use of specific acts for propensity purposes.10 '

Apparently content with this general notion of what constitutes »
character, courts and commentators have been primarily concerned with 4s|
articulating how the prohibition against specific acts evidence should be
implemented.ll Some jurisdictions follow the so-called “exclusionary
rule,” which prohibits the proof of specific acts unless they are relevant®
for some specifically designated noncharacter purpose, such as to prove
motive, identity, or intent.I* If a court in an exclusionary rule jurisdic- if*
tion is persuaded that the evidence is relevant for one or more of the per-*5
missible purposes, it may admit the evidence without giving careful
consideration to the questions of probative value and prejudice.’5

Other jurisdictions follow the “inclusionary rule,” which permits the ‘ijk
use of specific acts evidence for all purposes except to prove character to J§
show action in conformity with character.l4 This latter formulation of
the rule, it is argued, is preferable for two reasons. First, it precisely
states the underlying basis for excluding some specific acts evidence.’5
Second, the absence of a limited list of permissible purposes should con-
tribute to a more rational analysis of specific acts evidence. Rather than
ruling on questions of admissibility in a mechanical, pigeonholing *
fashion, courts are likely to deal directly with the problems of probative
value and prejudice in those instances in which the narrow rule of j
absolute exclusion is not applicable.16

character for the purpose of showing action in conformity with character. See Michelson %
v. United States, 335 U.S. 469. 475 (1948); Fed. R. Evid. 404(a), 405(a). See generally
Ladd, Techniques and Theory of Character Testimony, 24 lowa L. REV. 498 (1939).

10. See, e.g., United States v. Beechum, 582 F.2d 898, 909 (5th Cir. 1978) (en banc),
cert, denied, 440 U.S. 920 (1979); R. Lempert & S. Saltzburg. supra note 3, at 210.
220, 226; Stone, The flute of Exclusion of Similar Fact Evidence: America, 51 Harv. L.
Rev. 988, 1004 (1938).

It is well recognized that specific acts evidence a,. -i to prove a habit" to show
action in conformity with the habit docs not fall within tin.- "propensity evidence" prohibi- ;-
tion, even though the use of such evidence concededly requires the factfinder to make a
propensity inference. See R. Lempert & S. Saltzburg. supra note 3, at 241-43; C. ~
McCormick, supra note 2, § 195, at 462-64.

11. See, e.g.. United States v. Woods. 484 F.2d 127, 134 (4th Cir. 1973), cert. ~
denied. 415 U.S. 979 (1974); C. McCormick, supra note 2, § 190. at 452-54: Trautman,
Logical or Legal Relevancy—A Conflict of Theory, 5 Vand. L. Rev. 385, 403-05 (1952). ~
See generally Stone, The Rule of Exclusion of Similar Fact Evidence: America, 51 HaRv-

L. Rev. 988 (1938).

12. See, e.g , State v. O'Connell, 275 N.W.2d 197, 202 (lowa 1979).

13. See C. McCormick, supra note 2, § 190, at 453-54. *

"4, See, e.g.. Fed. R. Evid. 404(b). g

15. See Trautman, Logical or Legal Relevancy—A Conflict of Theory, 5 VAND. L. *
Rev. 385, 405 (1952),

16. See G. Lilly, An Introduction to the Law of Evidence 130 (1978); C-
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Federal Rule of Evidence 404(b) is a codification of the inclusionary
rule, and judit ial opinions applying the rule tend to support the claimed
benefits of this approach to specific acts evidence. In increasing
numbers, federal courts are careful to articulate the precise purpose for
which specific acts evidence is relevant and, more importantly, to follow
this articulation with an analysis of whether the potentially prejudicial
impact of the evidence should nonetheless result in its exclusion.I7

There are, however, some fundamental problems with both tradi-
tional approaches to specific acts evidence that transcend the question
whether the exclusionary rule or the inclusionary rule is preferable. The
thesis of this Article is that neither the concept of propensity nor the con-
cept of character is helpful to an understanding of how courts have ruled
or should rule on the admissibility of specific acts evidence. To support
this thesis, part | of this Article will demonstrate that no useful purpose
can be served by attempting to distinguish admissible from inadmissible
specific acts evidence on the ground that the latter involves a “propensity
inference.” 18 Part Il will show that rmy independent content that might
be given to the concept of ""character™ for the purpose of the specific acts
prohibition does not adequately address the concerns that justify the
exclusion of some specific acts evidence.

Part Ill deals with the Federal Rules of Evidence provisions
regulating the admissibility of specific acts evidence. The analysis will
point out that the drafters of the Federal Rules, by failing to come to
grips with the problems discussed in parts | and Il of this Article, created
a rule that is inconsistent with the basic approach of the Federal Rules to
guestions of admissibility. More importantly, the analysis will suggest
that the Federal Rules of Evidence may have inadvertently expanded the
extent to which specific acts evidence is admissible in federal courts.
Finally, part IV will offer several alternative ways to restructure the rules
dealing with the admissibility of specific acts evidence.

I. Propensity Evidence

To substantiate the proposition that the concept of “propensity
inference” does not provide a viable basis for distinguishing between
admissible and inadmissible specific acts evidence, the analysis in this
part will examine the nature of the inferential process of proof involved

McCormick, SUPra note 2, § 190, at 453: Stone, The Rule of Exclusion of Similar Fact
Evidence: America, 51 Harv. L. Rev. 988. 1006-07 (1938): Trautman. Logical or Legal
Relevancy—A Conflict of Theory; 5 vand. L. Rev. 385, 403-05 (1952).

17. See, €.0., United States v. Beechum, 582 F.2d 898, 910-11, 913-18 X nn.18-23
(5tn Cir. 1978) (en banc), Cert, denied, 440 U.S. 920 (1979); United States v. O'Connor,
580 F.2d 38, 40-43 (2d Cir. 1978): United States v. Ring. 513 F.2d 1001, 1003-09 (6th Cir.
1975).

18. For an articulation of this proposition in a manner that is simi’ar to but more
limited than the method of analysis in this Article, see Carter, The Admissibility of
Evidence of Similar Facts, 70 Law Q. Rev. 214, 220-36 (1954).
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in the use of specific acts evidence. To facilitate this examination, the
inferential process is divided into five Categories:19 (1) traditionally pro-
hibited propensity inferences; (2) permissible individualized propensity
inferences from a defendant’s bad conduct; (3) permissible generalized
propensity inferences from a defendant’s bad conduct; (4) permissible
generalized propensity inferences from a defendant’s neutral conduct;
and (5) permissible generalized inferences from the conduct of third per-
sons.10. The analysis will show that the inferential process is identical in
the first two categories and that the remaining categories present only
minor variations of the same basic inferential process.1l

A. Traditionally Prohibited Propensity Inferences

An initial difficulty in comparing the inferential process involved in
the supposedly prohibited use of specific acts for propensity purposes
with the inferential processes involved in the legitimate uses of specific
acts evidence is that there are relatively few examples of impermissible
“propensity evidence.” The question whether specific acts evidence is
admissible arises most frequently in the context of a prosecutor’ offer to
prove that a criminal defendant has committed various bad acts. A
published opinion addressing the question of admissibility is likely to
exist only if the defendant is convicted and appeals on the ground that
the evidence was improperly admitted. An appellate court, however,
may simply state that the admission of the evidence, if improper, was
harmless error.1l Moreover, even an opinion holding that the specific
acts should not have been admitted can avoid the question whether the
evidence required an impermissible propensity inference. The court may
simply explain that regardless of whether the evidence should have been
excluded on that ground, the trial judge abused his discretion in admit-
ting marginally probative, extremely prejudicial evidence.15

Nonetheless, there would probably be a general consensus that the
following example illustrates an impermissible propensity inference: The
defendant is charged with murdering his wife by stabbing. He admits
being present at the time of the fatal incident, but claims that a third

19. The categories have been devised solely to facilitate the analysis. In terms of the
nature of the inferential process of proof, each category is substantially similar to the
others. S€€ note 21 infra and accompanying text.

20. Assixth category, permissible individualized propensity inferences from a defend-
ant's neutral conduct, is discussed briefly in note 32 INIra.

21. Because each category is so similar to the others, there may be disagreement over
whether a particular illustrative example has been properly classified. Such a disagree-
ment, however, would support rather than detract from the central point of the analysis:
The nature of the inferential process involved in the use of specific acts evidence is so
similar in all cases that it cannot be used as a device to distinguish between admissible and
inadmissible specific acts evidence.

22. See United States v. Heller. 625 F.2d 594, 599 (5th Cir. 1980).

23. See United States v. Shavers, 615 F.2d 266. 270-71 (5th Cir. 1980).
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SPECIFIC ACTS EVIDENCE 783

person stabbed his wife. To show that the defendant was the assailant,
the prosecutor offers to prove that on several previous occasions the
defendant had become involved in fistfights with neighbors.*4

The relevance of the fistfight evidence is clearly dependent upon a
propensity inference: The fact that the defendant has been violent on
previous occasions shows that he—at least in comparison to people who
have not been violent—has a propensity for violence, and from this pro-
pensity the factfinder is asked to infer that the defendant was violent on
the occasion in question. Moreover, all of the factors that justify exclud-
ing some specific acts evidence are present.15 If the defendant disputes
his involvement in the fistfights, there may be time-consuming and
distracting litigation of collateral issues. The factfinder may be more
willing to return a guilty verdict after hearing the evidence simply
because the defendant appears to be a bad person. Finally, the probative
value of several fistfights with neighbors to prove a deadly assault with a
knife against one's spouse is not great.*6

For the purpose of comparing the fistfight hypothetical with other
uses of speciiic acts evidence, it is important to note three aspects of the
inferential process of proof involved in linking the prior assaults to
assault on the occasion in question. First, the factfinder is asked to make
an “individualized” propensity inference in the sense that the defendant’s
propensity for violence is not a propensity shared by the populace at
large. Rather, it is the defendant’s prior violent behavior which shows
that he, unlike most other people, tends to be violent.

Second, the relevance of this individualized propensity inference,
like the relevance of any other inference from evidentiary facts to proof
of ultimate facts at issue in litigation, depends on an assumption about
the relationship among various phenomena or events in the real world.
Consider, for example, a murder prosecution in which the homicide
occurred at 10:U0 p.m. in Fresno, California, and the defendant shows
that at 8:00 p.m. Pacific Standard Time on the same day he was in
Bangor, Maine. The defendant's evidence is relevant to prove that he did
not commit the crime because of the assumption, based on common
experience, that a person cannot travel from Bangor to Fresno in only
two hours. Similarly, if a witness testifies that he saw the defendant stab
her husband, that evidentiary fact is relevant to prove the ultimate fact
that the defendant indeed did stab her husband because of the assump-
tion that it is mom likely that on any given occasion a person is speaking
truthfully rather than falsely.*7 This assumption about truthtelling is

24. Cf. E. Kimball. Programmed M aterials on Problems in Evidence 46-47
(1978)-(improper to admit evidence of tlueats directed against third r.eisons to prove
aggressiveness or hotheadness to show improper aggression on occasion in question).

25. See text accompanying notes 2-3 SUPra. See also note 4 supra.

26. See note 2 Supra.

27. People, of course, are not always truthful, careful with their words, or accurate in
their perceptions and memories. Indeed, :he hearsay rule with its various exceptions, SE¢



