
A L A S K A  L E G I S L A T U R E  C O M M I T T E E  T I L E S  i y » / - i y » S  8 6 7 2
/_ Z' O  *7 TT TTTTV T T H  O  O  A  TTT1 0  0  74687 HJUD B HB 229 - HB 236



5-0977B
Chenoweth
3/4/88

O r i g i n a l  sponsors: Hudson, Ulmer,
Larson, et al.

W O R K  D R A F T  WORK. D R A F T  W O R K  D R A F T

IN T H E  H O U S E  B Y  THE J U D I C I A R Y  C O M M ITT EE

CS F O R  H O U S E  BILL NO. 229 (Judiciary)

IN T H E  LEGISL A T U R E  OF THE S T A T E  OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

A  BILL

For an A c t  entitled: "An Act amending the d e f i n i t i o n  of m u r d e r  in the

first degree to include h o m i c i d e  b y  a p a t t e r n  or 

practice of torture or a s sault of a child u n d e r  the 

age of 16."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 11.41.100(a) is a m ended to read:

(a) A  p e r s o n  commits the crime of m u r d e r  in the first degree if

(1) [,] w i t h  intent to cause the death of a n o t h e r  person,

the p e r s o n

(A) [(!)] causes the d e a t h  of any person; or

(B) [(2)] compels or induces any p e r s o n  to commit 

suicide t h r ough duress or deception; or

(2) the person k n o w i n g l y  engages in a p a t t e r n  or practice 

of t o r t u r e  or assault of a child u n d e r  the age of 16 that resu lts in 

the d e a t h  of the child under  circumstances  m a n i f e s t i n g  e x treme indif- 

f e r e n c e  to the v a l u e  of h u m a n  life.
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1 IN T H E  H O U S E

B Y  H U D S O N ,  ULMER, L A R S O N ,  
M E N A R D ,  HOFF '\N A N D  G O L L

H O U S E  B I L L  NO. 229 

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A ct e n t i t l e d :  " An Ac t  r e l a t i n g  to h o m i c i d e  by a b u s e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 1 .41 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 1 . 4 1 . 1 0 5 .  H O M I C I D E  B Y  A B U S E .  (a) A  p e r s o n  c o m m i t s  the 

c r i m e  of h o m i c i d e  by  a b u s e  \if, u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an

e x t r e m e  i n d i f f e r e n c e  to the. life of a c h i l d  u n d e r  16 y e a r s  of age, they
i r a c t i c e jot a s s a u l t  or  t o r t u r e  o 4p e r s o n  e n g a g e s  i r y a  patter: the

c h i l d  tha t  r e s u l t s  in the d e a t h  of the child.

(b) H o m i c i d e  by  a b u s e  is a n  u n c l a s s i f i e d  f e l o n y  a n d  is p u n i s h­

ab l e  as p r o v i d e d  in A S  12.55.

* Sec. 2. AS  1 2 . 5 5 . 1 2 5 ( a )  is a m e n d e d  to read:

(a) A  d e f e n d a n t  c o n v i c t e d  of m u r d e r  in  t h e  f i rst d e g r e e  or

h o m i c i d e  by  a b u s e  s h a l l  be s e n t e n c e d  to a d e f i n i t e  t e r m  of i m p r i s o n­

me n t  of at least 20 y e a r s  but n ot m o r e  t h a n  99 y e ars.
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nrrtfIPCT FISCAL NOTE
REQUEST:

Revision Date: '_________ _____________
Title: "An Act re la t ing to homicide bv
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A N A LY S IS

F o r  Bil l /Resolut ion No. — HB 229 __

T h i s  b i l l  w o u l d  a l l o w  p r o s e c u t i o n  fo r h o m i c i d e  by a b u s e  w h e r e  

a p e r s o n  e n g a g e s  in  a p a t t e . n  of a s s a u l t  of t o r t u r e  of a child u n d e r  the 

ag e of 16 th a t  r e s u l t s  in the d e a t h  of the child. M a n y  of the cases 

w h i c h  w o u l d  b e  h o m i c i d e  b y  ab us e u n d e r  this n e w  la w are n o w  b e i n g  

p r o s e c u t e d  as m a n s l a u g h t e r  or as c r i m i n a l l y  n e g l i g e n t  h o m i c i d e .  Be c a u s e  

the m a j o r i t y  of t h e s e  c a s e s  are a l r e a d y  b e i n g  p r o s e c u t e d  (al th ou gh at a 

l o w e r  l e v e l ) , thi s  b i l l  w i l l  not h a v e  a s i g n i f i c a n t  fis ca l i mp a c t  on the 

d e p a r t m e n t .
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ST A T E  OF ALA SKA  1 9 8 8  L E G IS L A T IV E  S E S S IO N

F IS C A L  NOTE

R E O O B ST ;

B i l l  V e r s i o n :  
P u b l i s h  Date:

R e v i s i o n  D a t e :  1 - 6 - 8 8  A g e n c y  Affected:
T i t l e :  A n  a c t  r e l a t i n g  to h o m o c i d e  b y  BRU:

a b u s e
S p o n s o r :  H u d s o n ,  U l m e r ,  L a r s o n ,  ... C o m p o n e n t s :
R e q u e s t o r :  H o u s e  J u d i c i a r y

H B  229

A l a s k a  C o u r t  S y s t e m  
T r i a x  C o u r t s

e x p e n d i t d p .e s / r e v e n d e s (VhoLaaiids of .Dollars)
O P E R A T I N G  

P e r s o n a l  S e r v i c e s  
T r a v e l  
C o n t r a c t u a l  
S u p p l i e s  
E q u i p m e n t  
L a n d  & S t r u c t u r e s  
G r a n t s  & C l a i m s  

T O T A L  O P E R A T I N G

F Y  88 F Y  89

0.0 0.0

F Y  90

0.0

F Y  91

0.0

F Y  92

0.0

F Y  93

0.0

C A P I T A L

R E V E N U E

FUNDING ; (Th o u s a n d s , o f-DollaLsJ.
G e n e r a l  F u n d s  
F e d e r a l  F u n d s  
O t h e r  

T O T A L

0.0

• • •
0.0

0.0

• • • •
0.0

0.0

• • • • •
0.0

0.0

• • •
0.0

0.0

• • • •
0.0

0.0

• • • •
0.0

P O S I T I O N S :
F u l l - t i m e
P a r t - t i m e
T e m p o r a r y

A N A L Y S I S ; .  (Afc.ta.c.h_a_ separate.. .page .if. n e c e s s a r y )

N o  f i s c a l  impact.

P r e p a r e d  by: J a n  S t r a n d b e r g ,  G e n e r a l  C o u n s e l  Phone: 2 6 4 - 8 2 2 8
D i v i s i o n :  / A l a s k a  C o u r t  S y s t e m  Date: 1 - 6 - 8 8

A p p r o v e d  by: 'wfzniKH. S n o w d e n ,  II, A d m i n i s t r a t i v e  D i r e c t o r  Date: 1 - 6 - 8 8
A g e n c y :  A l a s k a  C o u r t  S y s t e m

D i s t r i b u t i o n  (by p r e p a r e r ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O f f i c e  of M a n a g e m e n t  & B u d g e t  
I m p a c t e d  A g e n c y ( i e s )
S e n a t e  S e c r e t a r y  Page 1 of 1



POSITION PAPER 

HB 229

The Alaska Public Defence* Agency and *he Office o f Public Advocacy are 
to ta l ly  reactive agenciesJwhich provide representation to indigent 
personsjtfhen appointedjby the court. These agencies do not make policy 
nor do they 1nitieTte l i t i g a t io n . Only proposed le g is la t io n w ith f is ca l 
or program ram if ica tions fo r these agencies can be said to have a d ire c t 
agency impact. Thus, the Public Defender Agency and Office o f Public 
Advocacy submit pos it ion papers fo r le g is la t io n which w i l l a f fe c t these 
agencies f i s c a l l y  or programatica lly or w i l l require these agencies to 
l i t i g a t e  cons t i tu t iona l issues raised by the le g is la t io n .

Fiscal impact: X None See attached f is c a l note _____

Program impact:  None See analysis below X

Constitu tiona l impact:  None See analysis be!ow X

This b i l l  creates a new crime o f homicide by abuse. The apparent 
motivation fo r the b i l l  is to increase the ease o f conviction and the 
penalties fo r people who k i l l  ch ild ren . I t  is ce r ta in ly hard not to 
sympathize with these purposes. However, a closer look a t the b i l l and 
at the ex is t ing crim inal law strong ly suggests tha t the b i l l  is not. 
necessary and tha t sound po licy d ic ta tes against making fundamental 
changes in the ex is t ing coherent crim inal code.

a. The b i l l  represents a major break with the princ ip les 
underlying the comprehensive revised crim inal code and presumptive 
sentencing scheme.

The ex is t ing crim inal code d e f in e ^ fo u r classes ,6 f  crim inal 
homicide. The, d is t in c t io n s among rhe-c lasses-rest p r im a r i ly on the 
d i f fe re n t effTpabIe~~merTta1 states^ AS 11.41.100-. 130, ■
11.81.900(aTCTP-{4). Thus, fo r example, f i r s t  degree murder is 
defined as in ten t iona l homicide. AS 11.41.100(a).’ Second degree 
murder covers conduct which was not an in ten t iona l k i l l i n g  but was 
knowing or extremely reckless. AS 11.41.110(a). The b i l l creates 
a new crime which has elements comparable to ex is t ing second degree 
murder, because proof o f an in ten t iona l k i l l i n g  is not required. 
However, the penalty provisions are equivalent to f i r s t  degree 
murder.

The ex is t ing crim inal code was the product o f exhaustive study by 
professionals in the f ie ld  o f crim inal ju s t ic e and by the 
le g is la tu re . The purposes o f the wholesale rev is ion o f the 
crim inal code and sentencing statutes were to estab lish a coherent 
code whi'-h would d is t ingu ish among offenses according to th e i r 
seve rity and to es tablish a pena l ty  scheme which would elim inate 

- .unju s t i f i e d  disparit.y J n  sentencing. See AS 11.81.100, 12.55.005. 
The coherence o f the code and the un ifo rm ity o f the sentencing

'  7 ......................................................................................................... .....................................................................................................................................................................................................................................................................................
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scheme are undermined each time a new crime is defined which does
not f i t  w ith in the ex is t ing framework.



b. Creating a new cr.'.ne with an element o f "pattern or p rac t ice 11 
o f abuse is not necessary t.o successful prosecution in ch i ld 
homicide cases.

he^xiT tTng^Taw^llows prosecutors to charge and to convict 
de f^a n ts -o fT nu rd e r when a death resu lts from a pattern o f abuse 
or to r tu re which demonstrates manifest ind if ie rence to the value of 
,the l i f e  o f a ch ild . AS 11.41.110(a)(2). O rd ina r i ly , the h is to ry 
f  abuse w i l l be admissible. E .o ., Rhodes v. State, 717 P.2d 422, 
424-25 (Alaska App. 1986); Garner v. S ta te , 711 P.2d 1191, 1192-93 
(Alaska App. 1986); Jo lley v. S ta te , 655 P.2d 784, 785 (Alaska App. 
1982). The only reported case where an Alaskan appellate court has 
held th? a p r io r inc iden t o f abuse should have been excluded was 
Harvey v. S ta te , 604 P.2d 586, 589 (Alaska App. 1979). At t r i a l ,  
Harvey conceded tha t he had severely spanked the v ic t im , and the 
only point in dispute was whether or not the spanking, and not 
another assault by another person, caused the ch i ld 's death. The 
state was allowed by the t r i a l judge to present evidence tha t the 
defendant had once abused another ch i ld . The Supreme Court found 
tha t th is inc iden t o f abuse on a d i f fe re n t ch ild was lo g ic a l ly 
ir re le van t to the issues disputed a t t r i a l .  In more recent cases, 
where the issues a t t r i a l were the id e n t i ty o f the assa ilan t or 
whether the assa ilan t acted with manifest ind if fe rence to the value 
o f the ch i ld 's l i f e ,  the appellate courts have approved admission 
o f evidence o f p r io r acts o f abuse. Garner v. Sta te , 711 P.2d at 
1193; Rhodes v. S ta te , 717 P.2d at 425. The holding in Rhodes 
approved admission of such evidence even where a d i f fe re n t ch ild 
was involved in the e a r l ie r inc iden t.

c. Creating a new crime w i l l not necessarily a ffe c t charging 
po lic ies by prosecutors.

Substantial public outcry has been raised over one recent case, 
where a prosecutor elected to resolve a ch ild homicide case by 
accepting a plda to negligent homicide. The prosecutor's decision 
may have re flec ted poor judgment, or i t  may have been influenced by 
a possibly erroneous ev iden tia ry ru l in g by the t r i a l judge. In 
e ith e r event, creating a new crime cannot compel prosecutors to 
charge the higher crime. The exercise o f charging d isc re tion by a 
prosecutor's o f f ic e  cannot be dic ta ted by e ithe r the leg is la tu re or 
the courts. Norbert v. S ta te , 718 P.2d 160 (Alaska App. 1986). 
Further, i t  is by no means c lea r tha t prosecutors cons is ten tly 
undercharge in ch ild abuse cases. In two reported cases (Orrison 
v. S ta te , 655 P.2d 782 (Alaska App. 1982) and Harvey v. S ta te , 604 
P.2d at 588), where there were no problems fo r the prosecutors with 
excluded evidence, the ju r ie s convicted the defendant o f a less 
serious crime than what the prosecutor had charged.

d . The law should not d is t ingu ish among human lives on the basis 
o f age.

By creating a special penalty scheme fo r non-in tentional k i l l in g s  
o f one age group, the law seems to say tha t tha t group is valued 
more highly by our community than other age groups. I t  is doubtful



anyone could ju s t i f y  such a value judgment, which is why the 
present crim inal code does not d is t ingu ish among assaultive crimes 
on the basis of the age of the v ic t im .

The ex is t ing f i r s t  and second degree murder sta tu tes permit 
conviction and appropria te ly harsh punishments fo r defendants who 
k i l l  through repeated assault or to r tu re . Where the facts of a 
pa r t ic u la r second degree murder case support a 99-year sentence, 
such a sentence is authorized, and the appella te courts have 
approved maximum sentences fo r second degree Voider cases. E .g . , 
Abruska v. Sta te , 705 P.2d 1261, 1273-74 (A'.aska App. 1985); Salud 
v. S ta te , 630 P.2d 1008 (Alaska App. 1981)(99-year sentence 
reimposed and affirmed in unpublished opinion fo llow ina remand); 
Nicholai v. S ta te , MOW No. 1336 (Alaska App. Feb. 27, 1987). The 
changes proposed by th is b i l l  are thus unnecessary to accomplish 
the objectives of the b i l l .

Based on the information above, the Alaska Public Defender Agency and
the O ffice of Public Advocacy oppose th is b i l l .

Date

Brant McGtu, D irector 
Office o f Public Advocacy

Date
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R E P R E S E N T A T IV E  B IL L  HUDSON c o m m i i tf.e s.

P.O. b o x  v  
Juneau, Alaska 9 9 8 1 1( 9 0 7 ) 4 - 0 5  374-4- O f  4-991

Tmnspor union 
HESS 

Teleconimunicnnons 
I'islierics 

Inirrnniionn! Trade

M a r c h  30, 1987

TO: A l l  M e m b e r s  of t h e  A l a s k a  H o u s e  of R e p r e s e n t a t i v e s :

FROM: R e p r e s e n t a t i v e  Bi l l  H u d s o

A t t a c h e d  is a c o p y  of a b i l’ w h i c h  I t u r n e d  in t o  t h e  C h i e f  
C l e r k ' s  O f f i c e  b e f o r e  s e s s i o n  o n  F r i d a y  m o a n i n g ,  M a r c h  27th.

T h e  b i l l  r e l a t e s  t o  h o m i c i d e  b y  abuse, a n d  is i n t e n d e d  as a 
s t r o n g  s t a t e m e n t  t o  t h e  i s s u e  o f  t h e  a b u s e  of t h e  c h i l d r e n  
of  o u r  state, w h o  a r e  u n a b l e  to p r o t e c t  t h e m s e l v e s  from, in 
m a n y  ca s e s ,  t h e  v e r y  p e r s o n  t h e y  l o v e  t h e  most.

I a m  n o t  a lawyer. I a m  a f a t h e r  a n d  a c i t i z e n  w h o  w o u l d  
s e e k  t o  m a k e  e f f o r t s  t o  m a k e  s u r e  t h a t  p e o p l e  w h o  kil? a 
child, b y  e n g a g i n g  in a p a t t e r n  o r  p r a c t i c e  of a s s a u l t  or  
t o r t u r e ,  a r e  d e a l t  w i t h  sever e l y .

It is s a i d  a b o u t  t h e  r e c e n t  c a s e  of t h e  p e r s o n  w h o  k i l l e d  
h i s  g i r l f r i e n d ' s  i n n o c e n t  a n d  h e l p l e s s  baby, a n d  w h o  could, 
a c c o r d i n g  t o  c u r r e n t  s t atute, b e  s e n t e n c e d  t o  n o  m o r e  t h a n  
f i v e  y e a r s ,  t h a t  t h e  r u l e s  of c r i m i n a l  e v i d e n c e  a n d  p r o c e­
d u r e  m u s t  b e  scrutinized, so as n o t  to  l e t  t h e  p e r p e t r a t o r s  
o f  t h e s e  h e i n o u s  c r i m e s  p l e a d  t o  l e s s o r  o f f e n s e s .  A s  I 
h a v e  said, I a m  n o t  a lawyer. I a m  a p a r e n t .  M a n y  of  m y  
c o n s t i t u e n t s  a r e  p a r e n t s .  I a g r e e  w i t h  t h e  m a n y  c o n s t i t u­
ent s  w h o  h a v e  c a l l e d  m y  office, s e n t  p u b l i c  o p i n i o n  m e s s a g e s  
a n d  w h o  h a v e  c o m e  t o  see m e  r e g a r d i n g  t h i s  i m p o r t a n t  issue. 
I n  e v e r y  i n s t a n c e ,  m y  c o n s t i t u e n t s  h a v e  s u g g e s t e d  t h a t  
s t r o n g e r  p e n a l t i e s  b e  a d o p t e d  for t h e  s e n s e l e s s  a n d  s h a m e f u l  
c r i m e  o f  c h i l d  a b u s e  w h i c h  l e a d s  to t h e  c h i l d ' s  death.

It is m y  u n d e r s t a n d i n g  t h a t  m y  c o l l e a g u e  f r o m  J u n e a u  is 
h a v i n g  p r e p a r e d  l e g i s l a t i o n  w h i c h  w o u l d  s e e k  t o  c h a n g e  t h e  
r u l e s  o f  c r i m i n a l  p r o c e d u r e  as t h e y  r e l a t e  to  h o w  t h e s e  
c a s e s  a r e  h a n d l e d  in t h e  j u d i c i a l  system. I l o o k  f o r w a r d  to 
c o s p o n s o r i n g  t h a t  t y p e  l e g i s l a t i o n ,  a n d  I a p p l a u d  t h e  
c o n c e p t .  M e a n w h i l e ,  I h o p e  e a c h  o f  y o u  w i l l  t a k e  a c a r e f u l  
l o o k  at  t h e  l e g i s l a t i o n  I h a v e  p l a c e d  in y o u r  m a i l  b o x  t h i s  
m o r n i n g ,  a n d  I w o u l d  d e e p l y  a p p r e c i a t e  u n a n i m o u s  c o s p o n s o r­
s h i p  f r o m  all m e m b e r s  of t h i s  H o u s e  o f  R e p r e s e n t a t i v e s .

i

R E P R E S E N T I N G  

■fc A L A S K A S  C A P I T A L  C I T Y

{'m m m m am am warn



A l l  R e p r e s e n t a t i v e s M a r c h  30,, 1987 P a g e  T wo

It is t i m e  w e  p l a c e  a s e v e r e  p e n a l t y  on  t h o s e  w h o  c o m m i e  
h o m i c i d e  b y  e n g a g i n g  in a p a t t e r n  o r  p r a c t i c e  of a s s a u l t  or  
t o r t u r e  o f  i n n o c e n t  a n d  h e l p l e s s  c h i l d r e n .  A  f i v e  y e a r  
s e n t e n c e  w h i c h  c a n  b e  r e d u c e d  f o r  g o o d  t i m e  is f a r  t o o  
l i b e r a l  f o r  m e  a n d  I h o p e  y o u ' l l  a g r e e  w e  m u s t  m a k e  t h e  
p e n a l t y  m o r e  severe. I t r u l y  b e l i e v e  m y  b i l l  w i l l  d e t e r  
t h o s e  w h o  a b u s e  t h e i r  c h i l d r e n  a n d  w i l l  h e l p  t o  s a v e  lives.

B H : l k h



SUBSTITUTE SENATE BILL NO. 5089

S t a t e  o f  Washingt on 50 t h L e g i s l a t u r e  1987 Ke g ul a r  S e s s i o n
J s  ii

by Commit tee  on J u d i c i a r y  ( o r i g i n a l l y  s p o n s o r e d  by S e n a t o r s  H a l s a n ,  
y  Vo g n i l d ,  Talmadge,  B a i l e y .  S t r a t t o n .  Newhouse.  B e n i t z ,  K r e i d l e r .

Bauer .  J oh ns o n .  Gaspard  and Moore) °*

R e a d  f i r s t  t i m e  1 / 2 1 / 8 7 .

1 A N  A C T  R e l a t i n g  t o  h o m i c i d e  b y  a b u s e ;  a m e n d i n g  R C W  9 A . 3 2 . 0 1 0 .

2  9 . 9 4 A . U 3 0 ,  a n d  9 . 9 4 A . 3 2 0 ;  a d d i n g  a  n e w  s e c t i o n  t o  c h a p t e r  9 A . 3 2  R C W ;

3  a n d  p r e s c r i b i n g  p e n a l t i e s .

4  BE I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  W A S H I N G T O N ;

5  N E W  S E C T I O N .  S e c .  1 .  A  n e w  s e c t i o n  i s  a d d e d  t o  c h a p t e r  9 A . 3 2

6  R C W  t o  i ,  a d  a s  f o l l o w s :

7  ( 1 )  A  p e r s o n  i s  g u i l t y  o f  h o m i c i d e  b y  a b u s e  i f ,  u n d e r

8  c i r c u m s t a n c e s  m a n i f e s t i n g  a n  e x t r e m e  i n d i f f e r e n c e  t o  h u m a n  l i f e ,  t h e

9  p e r s o n  c a u s e s  t h e  d e a t h  o f  a  c h i l d  o r  p e r s o n  u n d e r  s i x t e e n  y e a r s  o f

1 0  a g e ,  a  d e v e l o p m e n t a l l y  d i s a b l e d  p e r s o n ,  o r  a  d e p e n d e n t  a d u l t ,  a n d  t h e

1 1  p e r s o n  h a s  p r e v i o u s l y  r  i g a g e d  i n  a  p a t t e r n  o r  p r i  n i c e  o r T S s a u l t  o r

1 2  t o r t u r e  o f  s a i d  c h i l d ,  p e r s o n  u n d e r  s i x t e e n  y e a r s  o f  a g e ,

1 3  d e v e l o p m e n t a l l y  d i s a b l e d  p e r s o n ,  o r  d e p e n d e n t  p e r s o n .

1 4  ( 2 )  A s  u s e d  i n  t h i s  s e c t i o n ,  ' d e p e n d e n t  a d u l t "  m e a n s  a  p e r s o n

1 5  w h o ,  b e c a u s e  o f  p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  o r  b e c a u s e  o f  e x t r e m e

1 6  a d v a n c e d  a g e ,  i s  d e p e n d e n t  u p o n  a n o t h e r  p e r s o n  t o  p r o v i d e  t h e  b a s i c

1 7  n e c e s s i t i e s  o f  l i f e .

1 8  ( 3 )  H o m i c i d e  b y  a b u s e  i s  a  c l a s s  A  f e l o n y .

1 9  S e c .  2 .  S e c t i o n  9 A . 3 2 . 0 1 0 ,  c h a p t e r  2 6 0 ,  L a w s  o f  1 9 7 5  1 s t  e x .

2 0  s e s s .  a s  a m e n d e d  b y  s e c t i o n  1 .  c h a p t e r  1 0 ,  L a w s  o f  1 9 3 3  a n d  R C W

2 1  9 A . 3 2 . 0 1 0  a r e  e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :

2 2  H o m i c i d e  i s  t h e  k i l l i n g  o f  a  h u m a n  b e i n g  b y  t h e  a c t ,  p r o c u r e m e n t

2 3  o r  o m i s s i o n  o f  a n o t h e r ,  d e a t h  o c c u i r i n g  w i t h i n  t h r e e  y e a r s  a n d  a  d a y ,

24 and i s  e i t h e r  ( 1 )  m ur der ,  ( 2)  homic id e  by a b u s e .  ( 3)  m a n s l a u g h t e r ,

2 5  ( ( ( 3 ) ) )  ( 4 )  e x c u s a b l e  h o m i c i d e ,  o r  ( ( ( 4 ) ) )  ( 5 )  j u s t i f i a b l e  h o m i c i d e .

2 6  S e c .  3 .  S e c t i o n  3 ,  c h a p t e r  1 3 7 ,  L a w s  o f  1 9 8 1  a s  l a s t  a m e n d e d  b y

2 7  s e c t i o n  1 7 ,  c h a p t e r  2 5 7 ,  L a w s  o f  1 9 8 6  a n d  R C W  9 . 9 4 A . 0 3 0  a r e  e a c h

2 8  a m e n d e d  t o  r e a d  a s  f o l l o w s :

-1- SSB 5089



Sec .  3

1 U n l es s  t h e  c o n t e x t  c l e a r l y  r e q u i r e s  o t h e r w i s e ,  t h e  d e f i n i t i o n s  in

2 t h i s  s e c t i o n  a p p l y  t h r o u g h o u t  t h i s  c h a p t e r .

3 ( 1)  •Commiss ion’ means t h e  s e n t e n c i n g  g u i d e l i n e s  c ommi ss i on .

4 (2 )  ’Community c o r r e c t i o n s  o f f i c e r ’ means an empl oyee  o f  t h e

5 d e p ar t m e n t  who i s  r e s p o n s i b l e  f o r  c a r r y i n g  o u t  s p e c i f i c  d u t i e s  in

6 s u p e r v i s i o n  o f  s e n t e n c e d  o f f e n d e r s  and m o n i t o r i n g  o f  s e n t e n c e

7 c o n d i t i o n s .

9 c o mp e n s a t i o n ,  pe r f or me d f o r  t h e  b e n e f i t  o f  t h e  communi ty by t h e

10 o f f e n d e r .  For  p u r p o s e s  o f  t h e  i n t e r s t a t e  compact  f o r  ou t  o f  s t a t e

11 s u p e r v i s i o n  o f  p a r o l e e s  and p r o b a t i o n e r s .  RCW 9 . 9 5 . 2 7 0 .  community

12 s u p e r v i s i o n  i s  t h e  f u n c t i o n a l  e q u i v a l e n t  o f  p r o b a t i o n  and s h o u l d  be

13 c o n s i d e r e d  t h e  same as  p r o b a t i o n  by o t h e r  s t a t e s .

14 ( 4)  ’ Community s u p e ; v i s i o n ’ means a p e r i o d  o f  t im e  d u r i n g  which a

15 c o n v i c t e d  o f f e n d e r  i s  s u b j e c t  t o  c r i m e - r e l a t e d  p r o h i b i t i o n s  and o t h e r

16 s e n t e n c e  c o n d i t i o n s  imposed p u r s u a n t  t o  t h i s  c h a p t e r  by a c o u r t .  For

17 f i r s t - t i m e  o f f e n d e r s ,  t h e  s u p e r v i s i o n  may i n c l u d e  c r i m e - r e l a t e d

18 p r o h i b i t i o n s  and o t h e r  c o n d i t i o n s  imposed p u r s u a n t  t o  RCW

19 9 . 9 4 A . 1 2 0( 5 ) .

20 (5 )  ’ C o nf i ne me n t ’ means t o t a l  o r  p a r t i a l  c o n f i n e m e n t  a s  d e f i n e d

21 i n  t h i s  s e c t i o n .

22 ( 6)  ’ C o n v i c t i o n ’ means an a d j u d i c a t i o n  of  g u i l t  p u r s u a n t  t o

23 T i t l e s  10 o r  13 RCW and i n c l u d e s  a v e r d i c t  o f  g u i l t y ,  a f i n d i n g  of

24 g u i l t y ,  and a c c e p t a n c e  o f  a p l e a  o f  g u i l t y .

25 ( 7 )  ’ C r i m e - r e l a t e d  p r o h i b i t i o n ’ means an o r d e r  o f  a c o u r t

26 p r o h i b i t i n g  con duc t  t h a t  d i r e c t l y  r e l a t e s  t o  t h e  c i r c u m s t a n c e s  o f  t h e

27 c r i me  f o r  which t h e  o f f e n d e r  has  been c o n v i c t e d ,  and s h a l l  not  be

28 c o n s t r u e d  t o  mean o r d e r s  d i r e c t i n g  an o f f e n d e r  a f f i r m a t i v e l y  t o

29 p a r t i c i p a t e  i n  r e h a b i l i t a t i v e  pr ogr ams o r  t o  o t h e r w i s e  p e r f o r m

30 a f f i r m a t i v e  c o n d u c t .

31 ( 8 )  ( a )  ’ C i '  l i n a l  h i s t o r y *  means t he  l i s t  o f  a d e f e n d a n t ' s  p r i o r

32 c o n v i c t i o n s ,  wh e th e r  i n  t h i s  s t a t e ,  i n  f e d e r a l  c o u r t ,  o r  e l s e w h e r e .

33 The h i s t o r y  s h a l l  i n c l u d e ,  where  known, f o r  eac h  c o n v i c t i o n  ( i )

34 w h e t he r  t h e  d e f e n d a n t  has  been p l a c e d  on p r o b a t i o n  and t h e  l e n g t h  and

35 t er ms  t h e r e o f ;  and ( i i )  wh e th e r  t h e  d e f e n d a n t  has  been  i n c a r c e r a t e d

36 and t h e  l e n g t h  o f  i n c a r c e r a t i o n .
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( b )  ' C r i m i n a l  h i s t o r y  i n c l u d e s  a  d e f e n d a n t ' s  p r i o r  c o n v i c t i o n s  

i n  j u v e n i l e  c o u r t  i f :  ( i )  T h e  c o n v i c t i o n  w a s  f o r  a n  o f f e n s e  w h i c h  i s

a f e l o n y  a n d  i s  c r i m i n a l  h i s t o r y  a s  d e f i n e d  i n  RCW 1 3 . 4 0 . 0 2 0 ( 6 ) ( a  ) ;  

( i i )  t h e  d e f e n d a n t  w a s  f i f t e e n  y e a r s  o f  a g e  o r  o l d e r  a t  t h e  t i m e  t h e  

o f f e n s e  w a s  c o m m i t t e d :  a n d  ( i i i )  w i t h  r e s p e c t  t o  p r i o r  j u v e n i l e  c l a s s  

B a n d  C f e l o n i e s ,  t h e  d e f e n d a n t  w a s  l e s s  t h a n  t w e n t y - t h r e e  y e a r s  o f  

a g e  a t  t h e  t i m e  t h e  o f f e n s e  l o r  w h i c h  h e  o r  s h e  i s  j i  >ng  s e n t e n c e d  

w a s  c o m m i t t e d .

( 9 )  ’ D e p a r t m e n t ’ m e a n s  t h e  d e p a r t m e n t  o f  c o r - e c t i o n s .

( 1 0 )  " D e t e r m i n a t e  s e n t e n c e ’ m e a n s  a s e n t e n c e  t h a t  s t a t e s  w i t h  

e x a c t i t u d e  t h e  n u m b e r  o f  a c t u a l  y e a r s ,  m o n t h s ,  o r  d a y s  o f  t o t a l  

c o n f i n e m e n t ,  o f  p a r t i a l  c o n f i n e m e n t ,  o f  c o m m u n i t y  s u p e r v i s i o n ,  t h e  

n u m b e r  o f  a c t u a l  h o u r s  o r  d a y s  o f  c o m m u n i t y  s e r v i c e  w o r k ,  o r  d o l l a r s  

o r  t e r m s  o f  a  f i n e  o r  r e s t i t u t i o n .  T h e  f a c t  t h a t  a n  o f f e n d e r  t h r o u g h  

’ e a r n e d  e a r l y  r e l e a s e ’  c a n  r e d u c e  t h e  a c t u a l  p e r i o d  o f  c o n f i n e m e n t  

s h a l l  n o t  a f f e c t  t h e  c l a s s i f i c a t i o n  o f  t h e  s e n t e n c e  a s  a  d e t e r m i n a t e  

s e n t e n c e .

( 1 1 )  ’ D r u g  o f f e n s e ’ m e a n s  a n y  f e l o n y  v i o l a t i o n  o f  c h a p t e r  6 9 . 5 0  

RCW e x c e p t  p o s s e s s i o n  o f  a  c o n t r o l l e d  s u b s t a n c e  (RCW 6 9 . 5 0 . 4 0 1 ( d ) )  o r  

f o r g e d  p r e s c r i p t i o n  f o r  a  c o n t r o l l e d  s u b s t a n c e  (RCW 6 9 . 5 0 . 4 0 3 ) .

( 1 2 )  ’ E s c a p e ’  w e a n s  e s c a i . e  i n  t h e  f i r s t  d e g r e e  (RCW 9 A . 7 6 . 1 1 0 ) ,

e s c a p e  i n  t h e  s e c o n d  d e g r e e  (RCW 9 A . 7 6 . 1 2 0 ) ,  w i l f u l  f a i l u r e  t o  r e t u r n  

f r o m  f u r l o u g h  (RCW 7 2 . 6 6 . 0 6 0 ) ,  o r  w i l f u l  f a i l u r e  t o  r e t u r n  f r o m  w o r k  

r e l e a s e  (RCW 7 2 . 6 5 . 0 7 0 ) .

( 1 3 )  ’ F e l o n y  t r a f f i c  o f f e n s e ’ m e a n s  v e h i c u l a r  h o m i c i d e  (RCW 

4 6 . 6 1 . 5 2 0 ) ,  v e h i c u l a r  a s s a u l t  (RCW 4 6 . 6 1 . 5 2 2 ) ,  o r  f e l o n y  h i t - a n d - r u n  

i n j u r y - a c c i d e n t  (RCW 4 6 . 5 2 . 0 2 0 ( 4 ) ) .

( 1 4 )  " F i n e s ’  m e a n s  t h e  r e q u i r e m e n t  t h a t  t h e  o f f e n d e r  p a y  a  

s p e c i f i c  s u m  o f  m o n e y  o v e r  a  s p e c i f i c  p e r i o d  o f  t i m e  t o  t h e  c o u r t .

( 1 5 ) ( a )  ’ F i r s t - t i m e  o f f e n d e r "  m e a n s  a n y  p e r s o n  w h o  i s  c o n v i c t e d  

o f  a  f e l o n y  n o t  c l a s s i f i e d  a s  a  v i o l e n t  o f f e n s e  o r  a  s e x  o f f e n s e

u n d e r  t h i s  c h a p t e r ,  a n d  e x c e p t  a s  p r o v i d e d  i n  ( b )  o f  t h i s  s u b s e c t i o n ,

wh o  p r e v i o u s l y  h a *  n e v e r  b e e n  c o n v i c t e d  o f  a  f e l o n y  i n  t h i s  s t a t e ,

f e d e r a l  c o u r t ,  o r  a n o t h e r  s t a t e ,  a n d  w h o  h a s  n e v e r  p a r t i c i p a t e d  i n  a 

p r o g r a m  o f  d e f e r r e d  p r o s e c u t i o n  f o r  a  f e l o n y  o f f e n s e .

( b )  F o r  p u r p o s e s  o f  ( a )  o f  t h i s  s u b s e c t i o n ,  a  j u v e n i l e
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1 a d j u d i c a t i o n  f o r  a n  o f f e n s e  c o m m i t t e d  b e f o r e  t h e  a g e  o f  f i f t e e n  y e a r s

2  i s  n o t  a  p r e v i o u s  f e l o n y  c o n v i c t i o n .

3  ( 1 6 )  ' N o n v i o l e n t  o f f e n s e '  m e a n s  a n  o f f e n s e  w h i c h  i s  n o t  a  v i o l e n t

4  o f f e n s e .

5  ( 1 7 )  " O f f e n d e r "  m e a n s  a  p e r s o n  w h o  h a s  c o m m i t t e d  a f e l o n y

6  e s t a b l i s h e d  b y  s t a t e  l a w  a n d  i s  e i g h t e e n  y e a r s  o f  a g e  o r  o l d e r  o r  i s

7  l e s s  t h a n  e i g h t e e n  y e a r s  o f  a g e  b u t  w h o s e  c a s e  h a s  b e e n  t r a n s f e r r e d

8  b y  t h e  a p p r o p r i a t e  j u v e n i l e  c o u r t  t o  a  c r i m i n a l  c o u r t  p u r s u a n t  t o  RCW

9  1 3 . 4 0 . 1 1 0 .  T h r o u g h o u t  t h i s  c h a p t e r ,  t h e  t e r r a s  ' o f f e n d e r "  a n d

1 0  ' d e f e n d a n t *  a r e  u s e d  i n t e r c h a n g e a b l y .

11  ( 1 8 )  " P a r t i a l  c o n f i n e m e n t '  m e a n s  c o n f i n e m e n t  f o r  n o  m o r e  t h a n  o n e

1 2  y e a r  i n  a  f a c i l i t y  o r  i n s t i t u t i o n  o p e r a t e d  o r  u t i l i z e d  u n d e r  c o n t r a c t

1 3  b y  t h e  s t a t e  o r  a n y  t h e  s t a t e  o r  a n y  o t h e r  u n i t  o f  g o v e r n m e n t ,  f o r  a

14 s u b s t a n t i a l  p o r t i o n  o f  e a c h  d a y  w i t h  t h e  b a l a n c e  o f  t h e  d a y  s p e n t  i n

1 5  t h e  c o m m u n i t y .

1 6  ( 1 9 )  ' R e s t i t u t i o n '  m e a n s  t h e  r e q u i r e m e n t  t h a t  t h e  o f f e n d e r  p a y  a

1 7  s p e c i f i c  s u m  o f  m o n e y  o v e r  a  s p e c i f i c  p e r i o d  o f  t i m e  t o  t h e  c o u r t  a s

1 8  p a y m e n t  o f  d a m a g e s .  T h e  s u m  may  i n c l u d e  b o t h  p u b l i c  a n d  p r i v a t e

1 9  c o s t s .  T h e  i m p o s i t i o n  o f  a  r e s t i t u t i o n  o r d e r  d o e s  n o t  p r e c l u d e  c i v i l

2 0  r e d r e s s .

2 1  ( 2 0 )  " S e r i o u s  t r a f f i c  o f f e n s e "  m e a n s  d r i v i n g  w h i l e  i n t o x i c a t e d

2 2  (RCW 4 6 . 6 1 . 5 0 2 ) ,  a c t u a l  p h y s i c a l  c o n t r o l  w h i l e  i n t o x i c a t e d  (RCW

2 3  4 6 . 6 1 . 5 0 4 ) .  r e c k l e s s  d r i v i n g  (RCW 4 6 . 6 1 . 5 0 0 ) ,  o r  h i t - a n d - r u n  a n

2 4  a t t e n d e d  v e h i c l e  (RCW 4 6 . 5 2 . 0 2 0 ( 5 ) ) .

2 5  ( 2 1 )  ' S e r i o u s  v i o l e n t  o f f e n s e ’  i s  a  s u b c a t e g o r y  o f  v i o l e n t

2 6  o f f e n s e  a n d  m e a n s  m u r d e r  i n  t h e  f i r s t  d e g r e e ,  h o m i c i d e  b y  a b u s e ,

2 7  m u r d n r  i n  t h e  s e c o n d  d e g r e e ,  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  k i d n a p p i n g

2 8  i n  t h e  f i r s t  d e g r e e ,  o r  r a p e  i n  t h e  f i r s t  d e g r e e ,  o r  a n  a t t e m p t ,

2 9  c r i m i n a l  s o l i c i t a t i o n ,  o r  c r i m i n a l  c o n s p i r a c y  t o  c o m m i t  o n e  o f  t h e s e

3 0  f e l o n i e s .

3 1  ( 2 2 )  " S e n t e n c e  r a n g e '  m e a n s  t h e  s e n t e n c i n g  c o u r t ' s  d i s c r e t i o n a r y

3 2  r a n g e  i n  i m p o s i n g  a  n o n a p p e a l a b l e  s e n t e n c e .

3 3  ( 2 3 )  " S e x  o f f e n s e '  m e a n s  a  f e l o n y  t h a t  i s  a  v i o l a t i o n  o f  c h a p t e r

3 4  9 A . 4 4  RCW o r  RCW 9 A . 6 4 . 0 2 0  o r  9 . 6 8 A . 0 9 0  o r  t h a t  i s ,  u n d e r  c h a p t e r

3 5  9 A . 2 8  RCW, a c r i m i n a l  a t t e m p t ,  c r i m i n a l  s o l i c i t a t i o n ,  o r  c r i m i n a l

3 6  c o n s p i r a c y  t o  c o m m i t  s u c h  c r i m e s .
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S e c . 4

1 ( 2 4 )  ' T o t a l  c o n f i n e i w . . '  m e a n s  c o n f i n e m e n t  i n s i d e  t h e  p h y s i c a l

2  b o u n d a r i e s  o f  a  f a c i l i t y  o r  i n s t i t u t i o n  o p e r a t e d  o r  u t i l i z e d  u n d e r

3  c o n t r a c t  b y  t h e  s t a t e  o r  a n -  o t h e r  u n i t  o f  g o v e r n m e n t  f o r  t w e n t y - T o u r

4 h o u r s  a  d a y .  o r  p u r s u a n t  t o  RCW 7 2 . 6 4 . 0 5 0  a n d  7 2 . 6 4 . 0 6 0 .

5  ( 2 5 )  ' V i c t i m '  . T e a ' . s  a n y  p e r s o n  who h a s  s u s t a i n e d  p h y s i c a l  o r

6  f i n a n c i a l  i n j u r y  t o  p e r s o n  o r  p r o p e r t y  a s  a  d i r e c t  r e s u l t  o f  t h e

7  c r i m e  c h a r g e d .

8  ( 2 6 )  " V i o l e n t  o f f e n s e '  m e a n s :

9  ( a )  Any  o f  t h e  f o l l o w i n g  f e l o n i e s ,  a s  now e x i s t i n g  o r  h e r e a f t e r

1 0  a m e n d e d :  Any f e l o n y  d e f i n e d  u n d e r  a P v  l a w  a s  a  c l a s s  A f e l o n y  o r  a n

11 a t t e m p t  t o  c o m m i t  a  c l a s s  A f e l o n y ,  c r i m i n a l  s o l i c i t a t i o n  o f  o r

1 2  c r i m i n a l  c o n s p i r a c y  t o  c o m m i t  a  c l a s s  A f e l o n y ,  m a n s l m g h i e r  i n  t h e

1 3  f i r s t  d e g r e e ,  m a n s l a u g h t e r  i n  t h e  s e c o n d  d e g r e e ,  i n d e c e n t  l i b e r t i e s

14  i f  c o m m i t t e d  b y  f o r c i b l e  c o m p u l s i o n ,  r a p e  i n  t h e  s e c o n d  d e g r e e .

1 5  k i d n a p p i n g  i n  t h e  s e c o n d  d e g r e e ,  a r s o n  i n  t h e  s e c o n d  d e g r e e ,  a s s a u l t

1 6  i n  t h e  s e c o n d  d e g r e e ,  e x t o r t i o n  i n  t h e  f i r s t  d e g r e e ,  r o b b e r y  i n  t h e

1 7  s e c o n d  d e g r e e ,  v e h i c u l a r  h o m i c i d e ,  a n d  v e h i c u l a r  a s s a u l t :

18 (b ) Any c o n v ic t io n  f o r  a fe lo n y  o f f e n s e  in  e f f e c t  a t  any tim e

19 p r i o r  to  J u ly  1, 1976. t h a t  i s  com parab le  to  a fe lo n y  c l a s s i f i e d  a s  a

20 v io le n t  o f f e n s e  in  s u b s e c t io n  ( 2 6 ) ( a )  o f t h i s  s e c t i o n ;  and

21 (c )  Any f e d e r a l  o r  o u t - o f - s t a t e  c o n v ic t io n  f o r  an o f f e n s e  th a t

22 u n d e r th e  laws o f  t h i s  s t a t e  would be a fe lo n y  c l a s s i f i e d  a s  a

23 v io le n t  o f f e n s e  u n d e r s u b s e c t io n  (26) (a )  o r  (b )  o f  t h i s  s e c t i o n .

24 Sec. 4 . S e c tio n  3 . c h a p te r  115, Laws o f 1983 a s  l a s t  amended by

25 s e c t io n  23 , c h a p te r  257, Laws o f  1986 and RCK 9 .9 4 A .3 2 0  a r e  each

26 amended to  re ad  a s  fo l lo w s :

27 TABLE 2

( 28 CRIMES INCLUDED WITHIN EACH SERIOUSNESS LEVEL

29 XIV A g g rav a ted  M urder 1 (RCW 1 0 .9 5 .0 2 0 )

30 X III  M urder 1 (RCW 9 A .3 2 .0 3 0 )
31 H om icide by ab u se  ( s e c t io n  1 o f t h i s  1987 a c t )

32 X II M urder 2 (RCW 9A .3 2 .0 5 0 )

33 XI A s s a u lt  1 (RCW ( (9 A -3 6 .B 1 9 )) 9 A .3 6 .0 1 1 )

34 X K idnapp ing  1 (RCW 9 A .40 .020)
35 Rape 1 (RCW 9A .4 4 .0 4 0 )
36 Damaging b u i ld in g ,  e t c . .  by e x p lo s io n  w ith  t h r e a t  to  human
37 b e in g  (RCW 7 0 .7 4 .2 8 0 (1 ) )
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1 O ver 18 and d e l i v e r  h e ro in  o r  n a r c o t i c  from S c h e d u le  I o r
2 I I  to  someone under 18 and 3 y e a r s  ju n io r  (RCW 6 9 .5 0 .4 0 6 )
3 L eading  O rg an ized  Crime (RCW 9a . 8 2 .0 6 0 ( 1 ) ( a ))

4 IX R obbery 1 (RCW 9A .5 6 .2 0 0 )
5 M a n s la u g h te r  1 (RCW 9 A .3 2 .0 6 0 )
6 S t a tu to r y  Rape 1 (RCW 9 A .4 4 .0 7 0 )
7 E x p lo s iv e  d e v ic e s  p r o h ib i t e d  (RCW 7 0 .7 4 .1 8 0 )
8 E ndan g erin g  l i f e  and p r o p e r ty  by e x p lo s iv e s  w ith  t h r e a t  to
9 human b e in g  (RCW 7 0 .7 4 .2 7 0 )

10 Over 18 and d e l iv e r  n a r c o t i c  from  S ch ed u le  I I I .  IV , o r  V o r
11 a n o n n a rc o t ic  from S c h e d u le  I-V  to  someone u n d e r 18 and 3
12 y e a r s  j u n io r  (RCW 6 9 .5 0 .4 C 6 )
13 S exual E x p lo i t a t i o n .  Under 16 (RCW 9 . 68A .0 4 0 (2 ) ( a ))
14 I n c i t i n g  C ;im in a l P r o f i t e e r i n g  (RCW ( (0A .82 .061  ( 1 ) ( b ) ) • (RCW
15 9A>8 2 •9 6 9 ( l ) ( h ) j ) )  9 A .8 2 .0 6 0 (1 ) ( b ) )

1 6  V I I I  A r s o n  1 (RCW 9 A . 4 8 . 0 2 0 )
1 7  R a p e  2  (RCW 9 A . 4 4 . 0 5 0 )
1 8  P r o m o t i n g  P r o s t i t u t i o n  1 (RCW 9 A . 8 8 . 0 7 0 )
1 9  S e l l i n g  h e r o i n  f o r  p r o f i t  (RCW 6 9 . 5 0 . 4 1 0 )

2 0  V I I  B u r g l a r y  1 (RCW 9 a . 5 2 . 0 2 0 )
2 1  V e h i c u l a r  H o m i c i d e  (RCW 4 6 . 6 1 . 5 2 0 )
2 2  I n t r o d u c i n g  C o n t r a b a n d  1 (RCW 9 A . 7 6 . 1 4 0 )
2 3  S t a t u t o r y  R a p e  2  (RCW 9 A . 4 4 . 0 8 0 )
2 4  I n d e c e n t  L i b e r t i e s  ( w i t h  f o r c i b l e  c o m p u l s i o n )  (RCW
2 5  9 A.  4 4 . 1 0 0 (  1 ) ( a ) )
2 6  S e x u a l  E x p l o i t a t i o n .  U n d e r  1 8  (RCW 9 . 6 8 A . 0 4 0 ( 2 ) ( b ) )
2 7  D e a l i n g  i n  d e p i c t i o n s  o f  m i n o r  e n g a g e d  i n  s e x u a l l y  e x p l i c i t
2 8  c o n d u c t  (RCW 9 . 6 8 A . 0 5 0 )
2 9  S e n d i n g ,  b r i n g i n g  i n t o  s t a t e  d e p i c t i o n s  o f  m i n o r  e n g a g e d  i n
3 0  s e x u a l l y  e x p l i c i t  c o n d u c t  (RCW 9 . 6 8 A . 0 6 0 )

31  VI  B r i b e r y  (RCW 9 a . 6 8 . 0 1 0 )
3 2  M a n s l a u g h t e r  2  (RCW 9 A . 3 2 . 0 7 0 )
3 3  I n t i m i d a t i n g  a J u r o r / W i t n e s s  (RCW 9 A . 7 2 . 1 1 0 .  9 A . 7 2 . 1 3 0 )
3 4  D a m a g i n g  b u i l d i n g ,  e t c . .  b y  e x p l o s i o n  w i t h  n o  t h r e a t  t o
3 5  h uma n  b e i n g  (RCW 7 0 . 7 4 . 2 S 0 ( 2 ) )
3 6  E n d a n g e r i n g  l i f e  a n d  p r o p e r t y  b y  e x p l o s i v e s  w i t h  n o  t h r e a t
3 7  t o  hu man  b e i n g  (RCW 7 0 . 7 4 . 2 7 0 )
3 8  I n d e c e n t  L i b e r t i e s  ( w i t h o u t  f o r c i b l e  c o m p u l s i o n )  (RCW
3 9  9 A . 4 4 . 1 0 0 ( 1 )  ( b )  ( ( a n d ) ) ,  ( c ) ,  a n d  ( d ) )
4 0  I n c e s t  1 (RCW 9 A . 6 4 . 0 2 0 ( 1 ) 7  -----------------------
4 1  S e l l i n g  f o r  p r o f i t  ( c o n t r o l l e d  o r  c o u n t e r f e i t )  a n y
4 2  c o n t r o l l e d  s u b s t a n c e  ( e x c e p t  h e r o i n )  (RCW 6 9 . 5 0 . 4 1 0 )
4 3  M a n u f a c t u r e ,  d e l i v e r ,  o r  p o s s e s s  w i t h  i n t e n t  t o  d e l i v e r
4 4  h e r o i n  o r  n a r c o t i c s  f r o m  S c h e d u l e  I  o r  I I  (RCW
45 6 9 .5 0 .4 0 1 ( a ) ( 1 ) ( i ) )
4 6  I n t i m i d a t i n g  a  J u d g e  (RCW 9 A . 7 2 . 1 6 0 )

4 7  V R a p e  3  (RCW 9 A . 4 4 . 0 6 0 )
4 8  K i d n a p p i n g  2  (RCW 9 A . 4 0 . 0 3 0 )
4 9  E x t o r t i o n  1 (RCW 9 A . 5 6 . 1 2 0 )
5 0  I n c e s t  2  (RCW 9 A . 6 4 . 0 2 0 ( 2 ) )
5 1  P e r j u r y  1 (RCW 9 A . 7 2 . 0 2 0 )
5 2  E x t o r t i o n a t e  E x t e n s i o n  o f  C r e d i t  (RCW 9 A . 8 2 . 0 2 0 )
5 3  A d v a n c i n g  m o n e y  o r  p r o p e r t y  f o r  e x t o r t i o n a t e  e x t e n s i o n  o f
5 4  c r e d i t  (RCW 9 A . 8 2 . 0 3 0 )
5 5  E x t o r t i o n a t e  M e a n s  t o  C o l l e c t  E x t e n s i o n s  o f  C r e d i t  (RCW
5 6  9 A . 8 2 . 0 4 0 )
5 7  R e n d e r i n g  C r i m i n a l  A s s i s t a n c e  1 (RCW 9 A . 7 6 . 0 7 0 )

5 8  IV R o b b e r y  2  (RCW 9 A . 5 6 . 2 1 0 )
5 9  A s s a u l t  2  (RCW ( ( 9 A . 3 6 . 9 2 9 ) ) ( 9 A . 3 6 . 0 2 1 )
6 0  E s c a p e  1 (RCW 9 A . 7 6 . 1 1 0 ) ---------------------------------------
6 1  A r s o n  2  (RCW 9 A . 4 8 . 0 3 0 )
6 2  B r i b i n g  a  W i t n e s s / B r i b e  R e c e i v e d  b y  W i t n e s s  (RCW 9 A . 7 2 . 0 9 0 .
6 3  9 A . 7 2 . 1 0 0 )
6 4  M a l i c i o u s  H a r a s s m e n t  (RCW 9 A . 3 6 . 0 8 0 )
6 5  W i l f u l  F a i l u r e  t o  R e t u r n  f r o m  F u r l o u g h  (RCW 7 2 . 6 6 . 0 6 0 )
6 6  H i t  a n d  R u n  •- I n j u r y  A c c i d e n t  (RCW 4 6 . 5 2 . 0 2 0 ( 4 ) )
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Sec. 4

(

(

1 V e h i c u l a r  A s s a u l t  (RCW 4 6 . 6 1 . 5 2 2 )
2  M a n u f a c t u r e ,  d e l i v e r ,  o r  p o s s e s s  w i t h  i n t e n t  t o  d e l i v e r
3  n a r c o t i c s  f r o m  S c h e d u l e  I I I ,  I V ,  o r  V o r  n o n n a r c o t i c s
4  f r o m  S c h e d u l e  I - V  ( e x c e p t  m a r i j u a n a )  (RCW
5  6 9 . 5 0 . 4 0 1 ( a ) ( 1 ) ( i i )  t h r o u g h  ( i v ) )
6  I n f l u e n c i n g  O u t c o m e  o f  S p o r t i n g  E v e n t  (RCW 9 A . 8 2 . 0 7 0 )
7  U s e  o f  P r o c e e d s  o f  C r i m i n a l  P r o f i t e e r i n g  (RCW 9 A . 8 2 . 0 8 0  ( I )
8  a n d  ( 2 ) )

9  K n o w i n g l y  T r a f f i c k i n g  i n  S t o l e n  P r o p e r t y  (RCW 9 A . 8 2 . 0 5 0 ( 2 ) )

1 0  I I I  S t a t u t o r y  R a p e  3  (RCW 9 A . 4 4 . 0 9 0 )
11 E x t o r t i o n  2  (RCW 9 A . 5 6 . 1 3 0 )
12  U n l a w f u l  I m p r i s o n m e n t  (RCW 9 A . 4 0 . 0 4 0 )
1 3  A s s a u l t  3  (RCW ( ( 9 A . 3 6 . 0 3 9 ) )  9 A . 3 6 . 0 3 1 )
14 U n l a w f u l  p o s s e s s i o n  o f  f i r e a r m  o r  p i s t o l  b y  f e l o n  (RCW
1 5  9 . 4 1 . 0 4 0 )
16  H a r a s s m e n t  (RCW 9 A . 4 6 . 0 2 0 )
1 7  P r o m o t i n g  P r o s t i t u t i o n  2  (RCW 9 A . 8 8 . 0 8 0 )
18  W i l f u l  F a i l u r e  t o  R e t u r n  f r o m  Wo r k  R e l e a s e  (RCW 7 2 . 6 5 . 0 7 0 )
1 9  I n t r o d u c i n g  C o n t r a b a n d  2  (RCW 9 a . 7 6 . 1 5 0 )
2 0  C o m m u n i c a t i o n  w i t h  a  M i n o r  f o r  i m m o r a l  P u r p o s e s  (RCW
21  9 . 6 8 A . 0 9 0 )
2 2  P a t r o n i z i n g  a  J u v e n i l e  P r o s t i t u t e  (RCW 9 . 6 8 A . 1 0 0 )
2 3  E s c a p e  2  (RCW 9 A . 7 6 . 1 2 0 )
2 4  P e r j u r y  2  (RCW 9 A . 7 2 . 0 3 0 )
2 5  I n t i m i d a t i n g  a  P u b l i c  S e r v a n t  (RCW 9 A . 7 6 . 1 8 0 )
2 6  T a m p e r i n g  w i t h  a  W i t n e s s  (RCW 9 A . 7 2 . 1 2 0 )
2 7  M a n u f a c t u r e ,  d e l i v e r ,  o r  p o s s e s s  v i t h  i n t e n t  t o  d e l i v e r
2 8  m a r i j u a n a  (RCW 6 9 . 5 0 . 4 0 1 ( a  ) ( 1 )  ( l  i ) )
2 9  R e c k l e s s l y  T r a f f i c k i n g  i n  S t o l e n  P r o p e r t y  (RCW
3 0  9 A . 8 2 . 0 5 0 ( 1  ) )
3 1  T h e f t  o f  l i v e s t o c k  1 (RCW 9 A . 5 6 . 0 8 0 )

3 2  I I  M a l i c i o u s  M i s c h i e f  1 (RCW 9 A . 4 8 . 0 7 0 )
3 3  P o s s e s s i o n  o f  S t o l e n  P r o p e r t y  1 (RCW 9 A . 5 6 . 1 5 0 )
3 4  T h e f t  1 (RCW 9 A . 5 6 . 0 3 0 )
3 5  T h e f t  o f  L i v e s t o c k  2  (RCW 9 A . 5 6 . 0 8 0 )
3 6  B u r g l a r y  2  (RCW 9 A . 5 2 . 0 3 0 )
3 7  P o s s e s s i o n  o f  c o n t r o l l e d  s u b s t a n c e  t h a t  i s  e i t h e r  h e r o i n  o r
3 8  n a r c o t i c s  f r o m  S c h e d u l e  I  o r  I I  (RCW 6 9 . 5 0 . 4 0 1 ( d ) )
3 9  C r e a t e ,  d e l i v e r ,  o r  p o s s e s s  a  c o u n t e r f e i t  c o n t r o l l e d
4 0  s u b s t a n c e  (RCW 6 9 . 5 0 . 4 0 1 ( b ) )
4 1  C o m p u t e r  T r e s p a s s  1 (RCW 9 A . 5 2 . 1 1 0 )

4 2  I  T h e f t  2  (RCW 9 A . 5 6 . 0 4 0 )
4 3  P o s s e s s i o n  o f  S t o l e n  P r o p e r t y  2  (RCW 9 A . 5 6 . 1 6 0 )
4 4  F o r g e r y  (RCW 9 A . 6 0 . 0 2 0 )
4 5  T a k i n g  M o t o r  V e h i c l e  W i t h o u t  P e r m i s s i o n  (RCW 9 A . 5 6 . 0 7 0 )
4 6  V e h i c l e  P r o w l  1 (RCW 9 A . 5 2 . 0 9 5 )
4 7  A t t e m p t i n g  t o  E l u d e  a  P u r s u i n g  P o l i c e  V e h i c l e  (RCW
4 8  4 6 . 6 1 . 0 2 4 )
4 9  M a l i c i o u s  M i s c h i e f  2  (RCW 9 A . 4 8  0 8 0 )
5 0  R e c k l e s s  B u r n i n g  1 (RCW 9 A . 4 8 . 0 4 0 )
5 1  U n l a w f u l  I s s u a n c e  o f  C h e c k s  o r  D r a f t s  (RCW 9 A . 5 6 . 0 6 0 )
5 2  F a l s e  V e r i f i c a t i o n  f o r  W e l f a r e  (RCW 7 4 . 0 8 . 0 5 5 )
5 3  F o r g e d  P r e s c r i p t i o n  (RCW 6 9 . 4 1 . 0 2 0 )
5 4  F o r g e d  P r e s c r i p t i o n  f o r  a  C o n t r o l l e d  S u b s t a n c e  (RCW
5 5  6 9 . 5 0 . 4 0 3 )
5 6  P o s s e s s  C » -  t r o l l e d  S u b s t a n c e  t h a t  i s  a  N a r c o t i c  f r o m
5 7  S c h e d u '  . I I ,  I V ,  o r  V o r  N o n - n a r c o t i c  f r o m  S c h e d u l e  I - V
5 8  (RCW t . . 5 0 . 4 0 1 ( d ) )
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BY S e n a t e  C omm i t t e e  on  J u d i c i a r y  ( o r i g i n a l l y  s p o n s o r e d  by  S e n a t o r s  
H a l s a n ,  V o g n i l d ,  T a lm a d g e ,  B a i l e y ,  S t r a t t o n ,  Newhouse ,  B e n i t z ,  
K r e i d l e r ,  B a u e r ,  J o h n s o n ,  G a s p a r d  and M o o r e )

P r e s c r i b i n g  p e n a l t i e s  f o r  h o m i c i d e  b y  a b u s e .

S e n a t e  C omm i t t e e  on  J u d i c i a r y
S e n a t e  H e a r i n g  D a t e ( s ) : J a n u a r y  1 6 ,  1 9 8 7 ;  J a n u a r y  1 9 ,  1 9 8 7
M a j o r i t y  R e p o r t : T h a t  S u b s t i t u t e  S e n a t e  B i l l  No .  5 0 8 9  be
s u b s t i t u t e d  t n e r e f o r ,  and t h e  s u b s t i t u t e  b i l l  do  p a s s .

S i g n e d  by  S e n a t o r s  T a lm a d g e ,  C h a i r m a n ;  H a l s a n ,  V i c e  C h a i rm a n ;  
M c C a s l i n ,  N e l s o n .
S e n a t e  S t a  f :  C a r o l y n  Maye r  ( 7 8 6 - 7 4 6 5 )

J a n u a r y  2 9 ,  1 9 8 7

AS PASSED SENATE, JANUARY 2 8 ,  1 9 8 7
BACKGROUND:

I t  h a s  been  r e p o r t e d  t h a t  i t  i s  v e r y  d i f f i c u l t  t o  o b t a i n  a 
c o n v i c t i o n  f o r  m u r d e r  i n  c h i l d  a b u s e  c a s e s  b e c a u s e  su ch  a 
c o n v i c t i o n  r e q u i r e s  a s how in g  t h a t  t h e  a d u l t  i n v o l v e d  i n t e n d e d  t o  
k i l l  t h e  c h i l d .  B e c a u s e  o f  t h i s ,  e v e n  i n  c a s e s  i n v o l v i n g  s e r i o u s  
c h i l d  a b u s e  w h i c h  r e s u l t s  i n  t h e  d e a t h  o f  a c h i l d ,  p r o s e c u t o r s  
o f t e n  c h a r g e  o n l y  m a n s l a u g h t e r .

S U M M A R Y :

A p e r s o n  i s  g u i l t y  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  when ,  u n d e r  
c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  i n d i f f e r e n c e  t o  t h e  l i f e  o f  a 
c h i l d  o r  p e r s o n  u n d e r  1 6 ,  t h e  p e r s o n  e n g a g e s  i n  a p a t t e r n  o r  
p r a c t i c e  o f  a s s a u l t  o r  t o r t u r e  o f  s u c h  c h i l d  and t h e r e b y  c a u s e s  
t h e  d e a t h  o f  t h e  c h i l d .
A new c r i m e  o f  h o m i c i d e  by  a b u s e  i s  c r e a t e d .  A p e r s o n  i s  g u i l t y  
o f  t h i s  c r im e  i f ,  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  
i n d i f f e r e n c e  t o  human l i f e ,  t h e  p e r s o n  c a u s e s  t h e  d e a t h  o f  a 
p e r s o n  u n d e r  1 6 ,  a d e v e l o p m e n t a l l y  d i s a b l e d  p e r s o n ,  o r  a d e p e n d e n t  
a d u l t ,  and t h e  p e r s o n  h a s  p r e v i o u s l y  en g ag ed  i n  a p a t t e r n  o f  
a s s a u i t  o r  t o r t u r e  o f  s a i d  c h i l d  o r  d i s a b l e d  o r  d e p e n d e n t  p e r s o n .

[ 1 ]



Dep e n d e n t  a d u l t  means  a p e r s o n  who,  b e c a u s e  o f  p h y s i c a l  o r  m e n t a l  
d i s a b i l i t y ,  o r  b e c a u s e  o f  a d v a n c e d  a g e ,  i s  d e p e n d e n t  upon a n o t h e r  
p e r s o n  t o  p r o v i d e  t h e  b a s i c  n e c e s s i t i e s  o f  l i f e .
H om i c i d e  b y  a b u s e  i s  c l a s s i f i e d  t h e  same a s  m u r d e r  i n  t h e  f i r s t  
d e g r e e  f o r  p u r p o s e s  o f  s e n t e n c i n g  u n d e r  t h e  S e n t e n c i n g  R e f o r m  A c t .
F i s c a l  N o t e : n on e  r e q u e s t e d

S e n a t e  C om m i t t e e  -  T e s t i f i e d :  Mon i c a  B e n t o n ,  WAPA; M a r g i e  K r a n z

[ 2 ]



NEITZEL v. STATE Alaska 3 2 5
Cite at. Alaska App.. G55 P Id .123

S t a n l e y  N E I T Z E L ,  A p p e l l a n t ,  

v.

S T A T E  o f  A l a s k a .  A p p e l l e e .

No .  6243.

C o u r t  o f  A pp e a l s  o f  Al a sk a .

Nov.  19, 1982.

D e f e n d a n t  wa s  . o n v i c t e d  in t h e  S u p e r i ­
o r  C o u r t ,  T h i r d  J ud i c ia l  Di s t r i c t ,  S e a b o r n  J .  
B uc k a l e w ,  J r . ,  J . ,  o f  s e c o n d - d e g r e e  m u r d e r ,  
a n d  h e  a pp ea le d .  T h e  C o u r t  o f  App ea l s ,  
S i n g l e t on ,  J . ,  he ld  t h a t :  (1) i n to x i c a t i o n  w a s  
n o t  a  d e f e n s e  t o  s e c o n d - d e g r e e  m u r d e r ;  (2) 
i n s o f a r  as  s e : o n d - d e g r e e  m u r d e r  s t a t u t e  
p r e c l u d e d  c o ns ide ra t i on  o f  i n to x ic a t i on  in 
d e t e r m i n i n g  recklessness ,  i t  w a s  n o t  so i r r a ­
t io n a l  a s  t o  v i ola t e  d u e  process ;  (3) reckless  
m u r d e r  w a s  s u f f i c i en t l y  d i s t i n g u i s h e d  f r o m  
r ec k l es s  m a n s l a u g h t e r  to  s a t i s f y  e q u a l  p r o ­
t e c t io n ;  a n d  (4) a n y  e r r o r  a r i s i n g  f r o m  t r ia l  
c o u r t ’s  f a i l u re  t o  i n s t r u c t  o n  d i m i n i s he d  c a ­
p a c i t y  w a s  h a r m l e s s  b e y o n d  a  r e a s o n a b l e  
d o u b t .

A f f i r m e d .

1. H o m i c i d e  «=»9, 28

W o r d  " i n t en t i o n a l l y , ”  a s  u se d  in s t a t ­
u t e  p r o v i d i n g  t h a t  t o  be  g u i l t y  o f  s e c o n d - d e ­
g r e e  m u r d e r  d e f e n d a n t  m u s t  i n t e n t i o n a l l y  
p e r f o r m - a n  ac t ,  does  n o t  m e a n  i n t e n t  t o  
c a u s e  a  r e su l t ;  r a t h e r ,  i t  m e a n s  k n o w i n g l y ;  
t h e r e f o r e ,  i n to x ic a t i on  is n o t  a  d e f e n s e  to  
s e c o n d - d e g r e e  m u r d e r .  A S  11.41.110(a)(2),  
11.81.900(a)(2/ .

See p u b lica tio n  W o rd s a n d  P h ra se s  
fo r  o th e r  ju d ic ia l c o n s tru c tio n s  and  
defin itions.

2.  H o m i c i d e  <3=23(1)

S e c o n d - d e g r e e  m u r d e r  s t a t u t e  r e q u i r e s  
t h a t  t he  a c t o r  m u s t  k n o w i n g l y  e n g a g e  in 
c o n d u c t  c a u s i n g  t h e  d e a t h  o f  a n o t h e r  wh i ch  
in l i g h t  o f  t h e  c i r c u m s t a n c e s  is r eck l es s  t o  
t h e  p o i n t  t h a t  i t  m a n i f e s t s  a n  e x t r e m e  in­
d i f f e r e n c e  to  t h e  v a l ue  o f  h u m a n  life.  A S  
11.41. i l0(a) (2) .

3. H o m ic id e  ^= 23(1 )

To be g u i l t y  o f  s e co nd- de gr e e  m u r d e r ,  
d e f e n d a n t  h a d  to  k n o w  he  w a s  f i r i ng  a  g u n  
a n d  b e i ng  reckless  r e g a r d i n g  t he  c i r c u m ­
s t an ce s .  i.e.. t he  locat ion o f  t h e  vict im,  h e r  
v u l ne ra b i l i ty ,  t h e  d i rec t ion  in which he  w a s  
shoo t i ng ,  a n d  t h e  resul t ,  i.e., h e r  d e a t h .  A S  
11.41.110(a)(2).

4.  H o m i c i d e  <^=74

Reckl es sness  r e g a r d i n g  t he  c o ns e ­
q u e n c e s  is t h e  r e qu i re d  c ulpab l e  m e n t a l  
s t a t e  f o r  reck l ess  m u r d e r .  A S  11.41.- 
110(a)(2).

5. C o n s t i t u t i o n a l  L a w  <2=>258(3)
H o m i c i d e  «=>8

I n s o f a r  a s  s e con d- de gr e e  m u r d e r  s t a t ­
u t e  p r e c l u de s  con si de r a t io n  o f  i n to xi c a t i on  
in d e t e r m i n i n g  r ecklessness ,  i t  is n o t  so 
i r r a t i on a l  a s  to  vio la te  d u e  process .  A S  
11.41.110(a)(2);  U.S.C.A.  C o ns t . A m en ds .  5, 
14.

6. C o n s t i t u t i o n a l  L a w  «= 250 .1 (2 )

Reckless  m u r d e r  is s u f f i c i en t l y  d i s t i n ­
g u i s h e d  f r o m  reckless  m a n s l a u g h t e r  to  
s a t i s f y  e q u a l  p ro t ec t i on .  A S  11.41.- 
110(a)(2);  U.S.C.A.  C o n s t A m e n d s .  5, 14.

7. C r i m i n a l  L a w  0 =1 173 .2( 3)

I n  p r o s e cu t io n  in wh ic h  d e f e n d a n t  w a s  
convic t ed  o f  se c on d- de g re e  m u r d e r ,  a n y  e r ­
r or  a r i s i n g  f r o m  t r ia l  c o u r t ’s f a i lu re  t o  i n ­
s t r u c t  on  d i m in i sh e d  c a p a c i t y  w a s  h a r m l e s s  
b e yo nd  r e a s o n a b l e  d o ub t .  A S  11.41.- 
110<aX2).

S u s a n  O r l a n s k y ,  A s s t  P ub l i c  D e f e n d e r ,  
a n d  D a n a  F a b e ,  Publ ic  D e f e n d e r ,  A n c h o r ­
a ge ,  f o r  a p p e l l a n t .

Wi l l i a m H.  H a w l e y ,  a n d  E l i z a b e t h  S h e -  
ley,  Ass t .  A t t y s .  Gen. ,  Of f i c e  o f  Spec ia l  
P r o se cu t io n s  a n d  App ea l s ,  A n c h o r a g e ,  a n d  
Wi l son  L. Co ndo n,  A t t y .  Gen. ,  J u n e a u ,  f o r  
appel l ee .

Be f o r e  B R Y N E R ,  C.J. ,  a n d  C O A T S  a n d  
S I N G L E T O N ,  J J .

O P I N I O N

S I N G L E T O N ,  J u d g e .

S t a n l e y  N e i tz e l  s h o t  his g i r l f r i end ,  I r e n e  
Reedy,  in t h e  h e a d  c au s i n g  h e r  d e a t h .  T h e
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undisputed evidence establishes that Neitzel 
fired a number of shots directly at Reedy 
while she sat on the ground. Many of there 
earlier bullets struck the ground within an 
inch of Ms.. Reedy before the fatai shut 
entered her head. Eyewitnesses were un­
sure of whether Neitzel fired at Reedy to 
discipline her for drinking vodka which be­
longed to him, to frighten her, to demon­
strate  his marksmanship by seeing how 
close he could coma without hitting her, or 
to just have fun with his rifle. Neitzel' 
denied any recollection of the incident. 
Two hours a fte r the shooting his blood alco­
hol level was .15%. The state offered ex­
pert testimony suggesting that Neitzel’s 
blood alcohol level could have been as high 
as .18% a t the time of the crime. Neitzel 
was convicted of second degree murder in 
violation of AS 11.41.110(a)(2), which pro­
vides in relevant part:

Murder in the Second Degree, (a) A 
person commits the crime of murder in 
the second degree if

(2 ) he intentionally performs an act that 
results in the death of another person 
under circumstances manifesting an ex­
treme indifference to the value of human 
life . . . .

The trial court held that this statu te did 
not require c specific intent and conse­
quently Neitzel’s intoxication a t the time of 
Reedy’s death was not a defense. Neitzel 
raises a number of objections in his appeal, 
but it is clear tha t these objections simply 
restate the propositions that he could only 
be convicted if (1) he intended to shoot at 
Reedy, and (2) he was reckless in evaluating 
the circumstances, i.e., knew that shooting 
a t Reedy endangered her life. According to 
the first prong of Neitzel’s argument, he 
was entitled to an instruction that required 
the ju ry  to consider his intoxication in de­
termining whether he intended to shoot a t 
Reedy. The trial court instructed the jury 
that intoxication was not a defense. A c­
cording to the second prong of his argu­
ment, he was entitled to an instruction tell­
ing the jury tha t he personally must have

known of the danger to Reedy before he 
couid be convicted. In other words, a jury 
determination that the reasonably prudent 
person similarly situated would have been 
aware of the risk to Reedy was insufficient 
for conviction. We reject the first prong of 
Neitzel's argum ent but accept in part the 
second prong. We determine, nevertheless, 
tha t any error was harmless beyond reason­
able doubt and therefore affirm the deci­
sion of the trial court.

To be guilty of second degree murder, the 
defendant must inter alia "intentionally” 
perform an act, cuch as intentionally shoot­
ing a gun. AS 11.81.909 provides in rele­
vant part:

(a) fo r  p u rp o se s  o f  th i3  t i t le ,  u n less  th e  
c o n te x t  r e q u ire s  o th e rw is e ,

(1 ) a person acts “intentionally” with 
respect to a result described by a provi­
sion of law defining an offense when 
his conscious objective is to cause that 
result . . . .

[1] A fter carefully reviewing the code 
and considering the history of its enact­
ment, we are convinced that the word "in­
tentionally” in AS 11.41.110(a)(2) was not 
used "with respect to a result” and there­
fore was not governed by AS 11.81.- 
900(a)(1). We conclude it should be given 
the meaning assigned to "knowingly" in the 
code definitions. "Knowingly" is defined as 
follows:

[A] person acts "knowingly" with respect 
to conduct or to a circumstance described 
by a provision of law defm ingan offense 
when he is aware that his conduct is of 
tha t nature or tha t the circumstance ex­
ists; when knowledge of the existence of 
a particular fact is an element of an 
offense, that knowledge is established if a 
person is aware of a substantial probabili­
ty of its existence, unless he actually be­
lieves it does not exist; a person who i3 
unaware of conduct or a circumstance of 
which he would have been awa.-e had he 
not been intoxicated acts knowingly with 
respect to that conduct or circumstance

AS 11.81.900(a)(2).
In order to understand the legislature's 

intentions in enacting AS 11.41.110(a)(2). it
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is n e c e ssa ry  to b r ie f ly  t r a c e  th e  ev o lu tio n  o f 
w hat can best be d e sc rib e d  as reckless mur­
der through the common law, the M odel 
Penal Code, upon which our current s ta t­
utes are modeied, the tentative draft pre­
pared by the Alaska Code Revision Commis­
sion, Subcommission on Criminal Law 
(hereafter referred to as the Tentative 
Draft), and the Alaska Revised Criminal 
Code ultimately enacted by the legislature 
(hereafter referred to as t ;,e Revised Code). 
When such a study is completed, we believe 
the legislature’s intent is clear.

At common law, murder was homicide 
committed with "malice aforethought." R. 
Perkins, Criminal Law § 1, a t 34 (2d ed. 
1969). "Aforethought” suggests planning 
but this term fell into disuse leaving “mal­
ice” the significant term diff *-nntiating 
murder from other forms of culpatie homi­
cide. Id. a t  34-35. Malice was primarily 
defined to mean an intent to kill in the 
absence of (1) justification, (2) excuse, or (3) 
mitigation. Id. a t 35.

This definition was subject to an excep­
tion which is central to the issue before u_s. 
Common law courts permitted. , a J ury to 
fjnd malice in the absence of a specific 
intent to kill where “in the absence of any 
circumstance___________~ol exculpation or mitigation
ah act [was] done with such heedless disre­
gard of a harmful result, foreseen as a 
likely possibility, that it differs little in the 
scale of moral blameworthiness from an 
actual intent to cause such harm.” Id. a t 
768. To distinguish such a crime from in­
tentional murder, it is useful to ,call it 
" reckless murder." and to distinguish its 
mens re a from an intent to kill by calling it 
“constructive malice7r

Typical examples of this kind of murder 
are: shooting, regardless of the conse­
quences, into a home, room, train, or auto­
mobile in which others are known to be or 
might be. Id. a t  36. Perkins calls the 
mental state accompanying such an act “a 
man-endangering-state-of-mind." Id. a t 
759.

The Tentative Draft prepared by the 
Subcommission on Criminal Law was based

on a number of recent state codifications of 
criminal law. These codes in turn were 
substantially derived from the New York 
Revised Penal Cotie of 1965 which was 
based on the Model Penal Code.

A number of common law concepts un­
derwent substantial modification in the 
American Law Institute's Model Penal Code 
(proposed official draft) which was publish­
ed* in 1962 (hereafter referred to as Model 
Penal Code). The Model Penal Code in turn 
underwent modification in the enactment of 
the New York Penal Code of 1965, a t the 
hands of the Subcommission on Criminal 
Law which published its Tentative Draft in 
1977, in the Revised Code enacted in 1978, 
and in the additional amendments added to 
our code in 1980. Nevertheless, the Model 
Penal Code is the foundation upon which 
our code rests and a researcher interested in 
discovering the meaning of a given Alaskan 
criminal statu te must begin with the Model 
Penal Code and its comments and follow 
the evolution of the statute in question 
through the New York Penal Code of 1965 
and the Alaska Tentative Draft to its place 
in the Revised Code. Having completed 
such a study, we are satisfied tha t the legis­
lature intended to retain “ reckless murder" 
essentially as it existed a t common law. As 
always with statutory construction, what 
the legislature altered, modified, or elimina­
ted from the Model Penal Code is often as 
important as what was retained. But, in 
evaluating modifications and comparing 
corresponding sections, it is wise to remem­
ber that the arrangem ent of sections and 
subsections sometimes differs between the 
Model Penal Code and its successors even 
though the substance remains the same. It 
is therefore necessary to review the code as 
a whole to make certain tha t what appears 
to be a substantial change in the Revised 
Code is not merely a minor variation in 
phrasing.

In this case we must review three Model 
Penal Code concepts: (1) culpable mental 
states; (2) the Model Penal Code definition 
of reckless murder (particularly the differ­
ences between reckless murder, as con­
ceived by the drafters of the Model Penal 
Code, and manslaughter); and (3) finally, 
the treatm ent of intoxication as a defense
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in the .Modei P e n a i C o d e . th e  T o n ia u v ) ' nert* concerned, a p e rso n  ;.s not guilty of an
Draft, and our Revised Coue. S u c h  a  r e -  offense u n le s s  "he acied purposefully,
view will clarify the legislature s intent in knowingly, recklessly or negligently, as the
defining reckless murder and the part in- law may require, with respect to each mate-
toxication plays in defending against a r ial element of the offense,” Model Penal
charge of reckless murder. (jode §2.02. This, requirement is also

found in the Tentative Draft, proposed AS 
CULPABLE MENTAL STATES 11.11.100 and .110, anti in Lhe Revised Code,

The Model Penal Code provides that with ^  11.81.600 and .610.*
the exception of violations and other strict TJie Model Penal Code, the Tentative
liability offenses, with which we are not Draft, and the Revised Code segregate ma-

1. AS 11.31.600 an d  .610 a s  o rig in a lly  e n a c te d  . 
p rovided:

Sec. 11.81.600. General requirements o f 
culpability.

(a) T h e  m in im al re q u ire m e n t fo r crim ina l 
liab ility  is  the  p erfo rm an ce  by  a  p e rso n  of 
co n d u c t w h ich  inc ludes a v o lu n ta ry  a c t  o r 
th e  o m ission  to  p erfo rm  an  a c t  w h ich  h e  is 
cap ab le  o f  perform ing .

(b) A  p e rso n  is n o t g u ilty  o f  a n  o ffen se  
u n less he  a c ts  w ith  a  cu lp ab le  m en ta l s ta te  
w ith  re sp e c t to  each  e lem en t o f  th e  o ffense , 
e x cep t th a t

(1) no cu lp ab le  m en ta l s la te  m u s t be 
p roved  w ith  re sp e c t to  an y  e lem en t o f  an  
o ffense  if th e  d esc rip tio n  o f th e  o ffen se  d o es  
n o t specify  a  cu lpab le  m en ta l s ta te  an d  th e  
o ffense  is

(A) a  v io lation ; o r
(B) d e s ig n a te d  a s  one  o f  " s t r ic t  liab ility";
(2) no cu lpab le  m en ta l s ta te  m u s t  be 

p roved  w ith  re sp e c t to  a  p a r tic u la r  e lem en t 
o f  th e  o ffense  if an  in ten t to  d isp e n se  w ith  
th e  cu lp ab le  m en ta l s ta te  re q u ire m e n t for 
th a t  e lem en t c learly  ap p e a rs .

Sec. 11.81.610. Construction o f  statutes 
with respect to culpability.

(a) W h en  on ly  one  cu lp ab le  m e n ta l s ta te  
a p p e a rs  in a  p rov ision  o f  law  defin in g  a n  
o ffense, i t  is re b u tta b ly  p re su m e d  to  ap p ly  to  
ev e ry  e lem en t o f th e  offeiise ' u n le s s  an  in te n t 
to  lim it its  ap p lica tio n  c lea rly  a p p e a rs .

(b) E x cep t a s  p rov ided  in § 600(b) o f th is  
c h a p te r , if a  p rov ision  o f  law  defin in g  an  
o ffense  d o es n o t p re scrib e  a  c u lp ab le  m en ta l 
s ta te , th e  cu lp ab le  m en ta l s ta te  th a t  m u s t be 
p roved  w ith  re sp e c t to

(1) c o n d u c t is  "k n o w in g ly ” ; a n d
(2) a  c irc u m sta n c e  o r  a  re su lt is  “ re c k le ss ­

ly ."
(c) W h en  a  p rov ision  o f  law  p ro v id es  th a t  

c rim ina l neg ligence  su ffices to  e s ta b lis h  an  
e lem en t o f an  o ffense, th a t  e le m e n t is a lso  
e s tab lish ed  if a  p erso n  a c ts  in ten tio n a lly , 
know ingly , o r  reck lessly , i f  a c tin g  reck le ss ly  
su ffices to  e s tab lish  an  e lem en t, th a t  e lem en t 
a lso  is e s tab lish ed  if a  p e rso n  a c ts  in te n tio n ­
ally  o r  know ingly . If ac tin g  know in g ly  su f ­

fices to  es tab lish  a n  elem en t, th a t  e lem en t is 
a lso  es tab lish ed  if a  p erson  a c ts  in ten tionally . 
T hese  sec tio n s w ere  am en d ed  in 1980 to  p ro ­
vide:

Sec. 11.81.600. General requirements o f 
culpability.

(a) T he m in im al re q u ire m e n t fo r c rim ina l 
liab ility  is th e  p e rfo rm an ce  by  a  p e rso n  o f 
co n d u c t w h ich  in c lu d es a v o lu n ta ry  a c t  o r  
th e  om ission  to  p e rfo rm  an  a c t  w h ich  h e  is 
cap ab le  o f p erfo rm ing .

(b) A p e rso n  is no t gu ilty  o f  a n  o ffen se  
u n less  he  a c ts  w ith  a  cu lp ab le  m en ta l s ta te , 
ex cep t th a t  no cu lp a b le  m en ta l s ta te  m u s t be  
p roved

(1) if th e  d esc rip tio n  o f th e  o ffense  d o e s  
n o t specify  a c u lp ab le  m en ta l s ta te  an d  th e  
o ffense is

(A) a  v io lation: o r
(B) d es ig n a ted  a s  o n e  o f  " s t r ic t  liab ility";

o r
(2) if a  leg isla tiv e  in te n t to  d isp e n se  w ith  

th e  cu lp ab le  m en ta l s ta te  re q u ire m e n t is 
p resen t.

Sec. 11.81.610. Construction o f statutes 
with respect to culpability.

(a) R epealed  b y  § 44 ch  102 SLA  1980.
(b) E xcep t a s  p rov ided  in A S 11.81.600(b), 

if a  p rov ision  o f  law  defin ing  a n  o ffen se  d o es  
n o t p re sc rib e  a  cu lp ab le  m en ta l s ta te , th e  
cu lpab le  m en ta l s ta te  th a t  m u s t be  p ro v ed  
w ith  re sp e c t to

(1) co n d u c t is  "k n o w in g ly " ; and
(2) a  c irc u m sta n c e  o r  a re su lt  is  " re c k le s s ­

ly ."
(c) W hen  a  p ro v isio n  o f  law  p ro v id es th a t  

c rim ina l neg ligence  su ffices to  e s ta b lish  an  
e lem en t o f an  o ffense , th a t  e le m e n t is a lso  
e s tab lish ed  if a  p erso n  a c ts  in ten tio n a lly , 
know ingly , o r reck less ly . If a c tin g  reck le ss ly  
su ffices to  e s ta b lish  a n  e lem en t, th a t  e lem en t 
a lso  is e s tab lish ed  if a  p erso n  a c ts  in te n tio n ­
a lly  o r  know ingly . If a c tin g  k n o w in g ly  su f­
fices to  e s ta b lish  a n  e lem en t, th a t  e lem en t is 
a lso  es tab lish ed  if  a  p erson  a c ts  in ten tio n a lly . 
In exp la in ing  th e  a m e n d m e n ts  to  A S 11.81.-

600. the  resp o n s ib le  leg isla tive  co m m itte e  s ta t ­
ed:
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terial elements of offenses into three cate­
gories: (1) the nature of the conduct: (2 ) 
the circumstances surrounding the conduct: 
and (3) the results of the conduct. The 
Senate Committee Report which accompa­
nied the enactment of the Revised Code 
describes these terms as follows:

The Code distinguishes between three 
elements of offenses to which the culpa­
ble mental states apply

The first element, conduct, involves the 
nature of the proscribed act or the man- 
'e r  in which the defendant acts. Kidnap­
ping, for example, requires that one per­
son restrain another. The conduct might 
be the locking of the only door to a 
wiiidowless room. Knowingly is the cul­
pable mental state applicable to conduct. 
The second element, circumstances sur­
rounding the conduct, refers to a situa­
tion having a bearing on the actor’s cul­
pability. Kidnapping requires that the 
person inside the room not consent to 
being restrained. Lack of consent is an 
example of a circumstance surrounding 
the actor’s conduct, and is an element of 
the crime. Knowingly, recklessly, and 
criminal negligence are the culpable men-

T his a m e n d m e n t m akes tw o  ch an g es  re ­
g ard in g  th e  c o d e 's  genera l ru le s  on  cu lpab ili­
ty . T he f irs t  is to  c larify  th e  g enera l ru le 
co n cern in g  cu lp ab ility  a n d  to  m a k e  c lea r  
th a t ,  w ith  c e r ta in  specified  ex cep tio n s , a  cu l­
p ab le  m en ta l s ta te  must b e  p ro v en  fo r ev ery  
crim e. F o r exam p le , to  com m it B urg la ry  in 
th e  Second  D egree  th e  s ta te  m u st e s tab lish  
th a t  th e  d e fe n d a n t en te red  o r  rem ain ed  u n ­
law fu lly  in a  bu ild ing  w ith  in te n t to  co m m it a 
crim e. T he cu lp ab le  m en ta l s ta te  in th is  c a se  
is  th e  in te n t to  co m m it a  crim e. If th e  s ta te  
e s tab lish es  a  v o lu n ta ry  a c t by  th e  d e fen d an t 
in  en te rin g  o r  rem ain in g  in a  build ing , an d  in 
ad d itio n  sh o w s  he ac ted  w ith  th e  in ten t to  
co m m it a  c r im e , the  crim e o f B urg lary  in th e  
S econd  D egree  h as  been  e s tab lish ed .

T he seco n d  ch an g e  p rov ides th a t  cu lp ab ili­
ty  need n o t b e  e s tab lish ed  if a  leg isla tive  
in te n t to  d isp e n se  w ith  th e  cu lp ab ility  re­
q u irem en t a p p e a rs . W hile th e  decision  to 
e lim inate  th e  cu lp ab le  m en ta l s ta te  re q u ire ­
m e n t m u st c o m p o rt w ith  co n s titu tio n a l d u e  
p ro cess  g u a ra n te e s , th e  c o u r ts  sh o u ld  be sp e ­
cifically  au th o riz e d  to  con sid er th e  leg isla­
tu re 's  in ten t (a n d  m o st im p o rtan tly , th e  c o m ­
m en ta ry  acco m p an y in g  p assag e  o f  th e  code) 
in d e te rm in in g  w h e th e r th e  leg isla tu re  in-

tal stales associated with the existence of 
circumstances. The result of the actor's 
conduct constitutes the final element. 
Kidnapping can occur if the victim is 
exposed to a substantial risk of serious 
physical injury. Intentionally, recklessly 
and criminal negligence are the culpable 
mental states associated with results.

2 Senate Journal Supplement No. 47, a t 140 
(June 12, 1978). See Tentative D raft Part 

■2, at 14-15 (1977).
The culpable mental states referred to in 

the Tentative Draft are essentially the 
same as those mentioned in the Model Penai 
Code: purposefully, knowingly, recklessly, 
or negligently. Compare Model Penal Code 
§ 2.02 with Tentative D raft 11.11.110 (the 
Tentative Draft substitutes the word "in­
tentionally" for the word "purposefully"). 
The Tentative Draft defines "intentionally" 
using almost the same words tha t the Model 
Penal Code uses to define "purposefully," 
except that "purposefully” in the Model 
Penal Code can relate to the surrounding 
circumstances while the Tentative D raft re­
stricts “intentionally” to conduct and re­
sults. Compare Model Penal Code § 2.02(a) 
with Tentative Draft 11.11.140{aXl), which 
is substantially identical to New York Penal

tended  to  d isp en se  w ith  th e  cu lp ab ility  re ­
q u irem en t in a  p a rticu la r  s ta tu te .

2 S en a te  Jo u rn a l S u p p lem en t No. 44, a t  1 8 -19  
(M ay 29. 1980).

T he am en d m en t to  AS 11.81.610 w as  e x ­
plained  a s  follow s:

T he seco n d  am en d m en t re p e a ls  A S 11.81.- 
610(a) w h ich  provides th a t  th e  u se  o f .o n e . 
cu lpab le  m en ta l s ta te  in a  s ta tu te  r e b u t ta b ly  
p re su m es th a t  th e  m en ta l s ta te  a p p lie s  to  all 
e lem en ts  o f  th e  crim e. T h is  ru le  is  in a p p ro ­
p ria te ly  b ro ad  and  ignores th e  fa c t  th a t, by  
defin ition , p a rticu la r  m en ta l s ta te s  on ly  ap p ly  
to  p a r tic u la r  e lem en ts  o f  a  c rim e . F o r e x a m ­
ple, “ in ten tio n a lly "  only a p p lie s  to  e lem en ts  
o f  c rim es th a t  can  be c lassified  a s  " re su lts "  
a s  op p o sed  to  " c irc u m sta n c e s"  o r  "c o n d u c t"  
to  w hich  th e  cu lpab le  m en ta l s ta te  " k n o w in g ­
ly "  app lies . B ecause o f th e  re q u ire m e n t s e t  
fo rth  in AS 11.81.600(b) . . .  t h a t  o rd in a rily  
only  one cu lp ab le  m ental s ta te  is re q u ire d  to  
be  e s tab lish ed  fo r each  c rim e , th is  sec tio n  is 
su p e rflu o u s an d  m isleading.

2 S en a te  Jo u rn a l S u pp lem en t No. 44, a t  28 
(M ay 29. 1980).

T hese  a m en d m en ts  and  th e  s ta te 's  a rg u m e n ts  
b ased  upon  th em  will be d isc u sse d  h e rea fte r.
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Code § 15.05111. " K n o w in g ly "  is 'le a n e d  
similarly in llie Model Penal Code and the 
Tentative D raft except that the Tentative 
D raft limits "knowingly" to conduct and 
circumstances while the Model Penal Code 
permits “knowingly" to govern a result. 
Compare Model Penal Code § 2.02(2)(b; 
with Tentative Draft 11.11.140(a)(2).

"Recklessly” and "negligently" are 
defined in essentially the same way in both 
the Tentative Draft and the Model Penal 
Code. Compare Model Penal Code 
§ 2.02(2)(c) with Tentative D raft 11.11.- 
140(a)(3) and Model Penal Code § 2.02(2)(d) 
with Tentative Draft 11.11.140(4). As we 
shall see, both the Model Penal Code and 
the Tentative D raft require knowledge of 
the risk presented by  the actor's conduct 
before he can be found to have acted "reck­
lessly," but both preclude consideration of 
"intoxication" in determining whether he 
had the requisite knowledge. Accord New 
York Penal Code § 15.05(3).

The foregoing provisions were incorporat­
ed inco the Alaska Revised Code with only 
minor stylistic changes. The code retains 
from the Tentative D raft the three-fold 
division of elements of an offense into con­
duct, surrounding circumstances, and re­
sults. I t also retains the four culpable men­
tal states: intentionally, knowingly, reck­
lessly, and criminal negligence. Knowingly, 
recklessly, and criminal negligence are 
defined as in the Tentative Draft. Com­
pare AS 11.81.900(aXl), (2), and (3) with 
Tentative D raft 11.11.140(aXl), (2), and (3). 
The Revised Code, however, limits the scope 
of the term “intentionally” to govern only 
results while the Tentative Draft allows 
"intentionally" to govern conduct and re­
sults and the Model Penal Code uses the 
synonymous term “purposefully" to govern 
conduct, circumstances, and results. Com­
pare Model Penal Code § 2.02(2)(a) with 
Tentative D raft 11.11.140(a)(1) and AS 11.- 
81.900(a)(1).

For our present purposes, the primary 
difference between the Model Penal Cooe, 
the Tentative Draft, and the Revised Code 
(if we reserve for later discussion their re­
spective treatm ent of intoxication) lies in

the p ro g re s s iv e  narrowing o f  the scope of 
the term "intentionally." With this back­
ground we can now unde ake an analysis 
of the code's treatm ent of “intox'cation" as 
a defense.

INTOXICATION 
The Model Penal Code contains the fol­

lowing provision regarding intoxication:
( 1) Except as provided in Subsection 

(4) of this Section [relating to involuntary 
intoxication], intoxication of the actor is 
not a defense unless it negatives an ele­
ment of the offense.

(2 ) When recklessness establishes an el­
ement of the offense, if the actor, due to 
self-induced intoxication, is unaware of a 
risk of which he would have been aware 
had he been sober, such unawareness is 
immaterial.

Model Penal Code § 2.08. The Tentative 
D raft is substantially the same. I t  pro­
vides:

(a) Voluntary intoxication or drug use 
does not, as such, constitute a defense to 
a criminal charge, but in a prosecution 
for an offense, evidence that the defend­
an t used drugs or was intoxicated may be 
offered whenever it is relevant to negate 
an element of the crime that requires a 
culpable mental state.

(b) When recklessness establishes an 
element of the offense, if the defendant, 
due to voluntary intoxication or drug use, 
is unaware of a risk of which he would 
have been aware had he not been intoxi­
cated or not using drugs, that unaware­
ness is immaterial.

Tentative Draft 11.11.130. The defense is 
substantially narrowed in the Revised Code. 
AS 11.81.630 provides in relevant part:

Voluntary intoxication is not a defense 
to a prosecution for an offense, but evi­
dence that the defendant was intoxicated 
may be offered whenever it is relevant to 
negate an element of the offense that 
requires that the defendant intentionally 
cause a result.
Thus, in the Tentative Draft, as in the 

Model Penal Code, intoxication is relevant
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with r e g a r d  to a n y  o f fe n s e  that "equip*?* 
knowledge or intent a s  the c u lp a b le  mentui 
element. Only where the culpable mental 
element is recklessness do these codes pre­
clude jury consideration of intoxication. It 
should be noted that the Model Penal C ode 
commentary makes it clear that the rule 
barring evidence of intoxication is a rule of 
substantive law, not of evidence. Thus, the 
drafters of the Model Penal Code recog­
nized that as a m atter of evidence intoxica­
tion is relevant wherever a mental sta te  
including recklessness is an issue. What 
the drafters have done is resolve, as a mat­
ter of policy, to define offenses to exclude 
consideration of intoxication. The reasons 
for this decision will be discussed later in 
connection with Neitzel’s contention that 
such a determination violates due process of 
law. I t  is important to recognize that the 
Revised Code went beyond the Tentative 
D raft and the Model Penal Code in exclud­
ing evidence of intoxication where an of­
fense required tha t the offender act "know­
ingly." Thus, under the Revised Code, evi­
dence of intoxication is only admissible 
where the offense requires tha t a person 
act “intentionally” as defined in AS 11.81.- 
900(a)(1). In conclusion, the Model Penal 
Code and the Tentative D raft provide that 
recklessness may be found despite unaware­
ness of a risk where intoxication accounts 
for the failure to perceive the risk. Model 
Penal Code § 2.08(2); Tentative D raft 11.- 
11.130(b). This provision is also found in 
the Revised Code. AS 11.81.900(a)(3). In 
addition, the Revised Code provides that "a 
person who is unaware of conduct or zr 
circumstance of which he would have been 
aware had he not been intoxicated acts 
knowingly with respect to tha t conduct or 
circumstance." AS 11.81.900(a)(2). This 
provision which does not occur in either the 
Model Penal Code or the Tentative Draft 
reinforces the modification to what is now 
AS 11.81.630 in establishing a legislative 
determination that only intent to cause a 
result can be negated by evidence of intoxi­
cation.

RECKLESS MURDER 
We may now proceed to review “con­

structive malice murder" as it progressed
65SHJJ—J

irom the Model Penal Code ihrouirh the 
Tentative Draft to the Revised Cotie. .Since 
this form of murder is closely related to 
manslaughter, it is necessary to discuss that 
crime as well.

The Model Penal Code and the Tentative 
Draft establish one offense of murder 
which can be committed purposefully, 
knowingly, or. under limited circumstances, 
recklessly. The Tentative D raft differs 
from the Model Penal Code in substituting 
the word "intentionally” for “purposefully." 
Compare Model Penal Code § 210.2 with 
Tentative Draft 11.41.110. The Model Pe­
nal Code also differs from the Tentative 
Draft in requiring tha t felony murder be 
committed “recklessly" while the Tentative 
D raft permits an accidental felony murder. 
Compare Model Penal Code § 210.2(b) with 
Tentative D raft U.41.110(aX3). The Tenta­
tive D raft also follows the common law in 
making an act motivated by an intent to 
cause serious physical injury resulting in 
death sufficient for murder. Tentative 
D raft 11.41.110(aXl). The Model Penal 
Code apparently treats this as a possible 
example of reckless murder. Model Penal 
Code § 210.2(b); A.L.I., Model Penal Code 
and Commentaries, P art II § 210.2, a t 28- 
29 (1980).

The Model Penal Code and the Tentative 
D raft generally define manslaughter in the 
same way. Compare Model Penal Code 
§ 210.3 with Tentative Draft 11.41.110(b) 
and 11.41.120. They include reckless homi­
cide as well as intentional and knowing 
homicide where mitigated.

The Revised Code departs from both the 
Model Penal Code and the Tentative D raft 
in retaining two degrees of murder. Inten­
tional murder (and inducing suicide) is first 
degree murder, AS 11.41.100, while homi­
cide resulting from an intent to cause seri­
ous physical injury or knowledge that the 
actor's conduct is substantially certain to 
cause death or serious physical injury is 
second degree murder, AS 11.41.110(a)(1). 
Felony murder is carried over from the 
Tentative Draft into the Revised Code but

‘ 1
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re d u ce d  to  second  d e g re e  m u m e r .  A n  i l . -  
41 .110(a)(3).

In  a d d itio n , th e  R ev ised  C .«le c o n ta in s , 
w ith  som e m o d ifica tio n s , th e  re c k le s s  m u r ­
d e r  p ro v isio n  c u r re n t ly  u n d e r  co n s id e ra tio n . 
T h e  M odel P e n a l C ode s t a te s  th a t ,  su b je c t  
to  m it ig a t io n  to  m a n s la u g h te r ,  " c r im in a l 
h o m ic ide  c o n s t i tu te s  m u rd e r  w h en  [incer  
a lia ]  i t  is c o m m itte d  re ck les s ly  u n d e r  c ir ­
c u m s ta n c e s  m a n ife s t in g  e x tr e m e  in d if fe r ­
en ce  to  th e  v a lu e  o f  h u m a n  life  
M odel P e n a l C ode § 21 0 .2 (l)(b ). T h e  T e n ­
ta t iv e  D r a f t  s t a te s  th a t :  “ A p e rso n  com ­
m its  th e  c rim e  o f  m u rd e r  if  . . .  h e  re ck le s s­
ly c a u se s  th e  d e a th  o f a n o th e r  p e rso n  u n d e r  
c irc u m s ta n c e s  m a n ife s t in g  a n  e x tr e m e  in ­
d if f e re n c e  to  th e  v a lu e  o f  h u m a n  l ife  . . . . "  
T e n ta t iv e  D r a f t  11.41.110.(a)(2). F in a lly , 
th e  R ev ised  C ode s ta te s :  " A  p e rso n  com ­
m its  th e  c r im e  o f  m u rd e r  in th e  second 
d e g re e  if  : . .  he  in te n tio n a lly  p e rfo rm s  a n  
a c t  t h a t  r e s u l ts  in th e  d e a th  o f  a n o th e r  
p e rso n  u n d e r  c irc u m s ta n c e s  m a n ife s t in g  a n  
e x tr e m e  in d if fe re n c e  to  th e  v a lu e  o f  h u m an  
l i f e . . . . "  A S  11.41.110(a)(2).

N e itz e l f.nd  th e  s t a te  b o th  n o te  th e  s l ig h t  
v a r ia tio n  in  la n g u a g e  b e tw e e n  th e  M odel 
P e n a l  C ode a n d  th e  T e n ta t iv e  D r a f t  on  th e  
o n e  h a n d  a n d  th e  R ev ised  C ode on th e  o th ­
e r . T h e y  in f e r  s u b s ta n t ia l  d if fe re n c e s  in 
le g is la tiv e  m ea n in g .

N e itz e l a r g u e s  t h a t  th e  le g is la tu re  in ­
te n d e d  to  re q u ir e  a  sp e c if ic  in te n t  to  do  th e  
a c t  e v id e n c in g  a  “ m a n -e n d a n g e r in g -s ta te -  
o f -m in d ,"  su c h  a s  sh o o tin g  a t  Ms. R eedy , 
a n d  t h a t  in to x ic a tio n  is r e le v a n t  to  n e g a te  
th is  in te n t .  T h e  s t a te  c o u n te rs  t h a t  th e  
i n te n t  m e n tio n e d  in th e  m u rd e r  s t a tu t e  r e ­
f e r s  to  c o n d u c t, n o t to  th e  r e s u lt ,  r e n d e r in g  
th e  s t a tu to r y  d e f in i t io n  in ap p lica b le . T h e  
s t a te  f u r t h e r  a rg u e s  t h a t  th e  le g is la tu re , in  
d e le t in g  a  re fe re n c e  to  re ck le s sn e ss  r e g a rd ­
in g  th e  s u r ro u n d in g  c irc u m s ta n c e s , i.e., th e  
p re se n c e  o f  M s. R eed y  a n d  h e r  v u ln e ra b ili­
ty , w ish e d  a n  o b je c tiv e  s t a n d a r d  s im ila r  to  
n e g lig e n c e  r a th e r  th a n  a  re ck le ssn e ss  s t a n ­
d a rd  to  a p p ly  to  th e se  c irc u m s tan c es .

T h e  s t a te  re lie s  p r im a r i ly  on  th e  1980 
a m e n d m e n ts  to  A S 11.81.600 w hich  e lim i­
n a te  th e  r e q u ir e m e n t  t h a t  a  c u lp a b le  m en ­
ta l s t a te  m u s t  be p ro v ed  " w ith  re sp e c t to

each  e ie m e n t o f  th e  o f fe n s e "  a n d  th e  r e ­
q u ire m e n t th a t  a  leg is la tiv e  in te n t  to  d is­
p en se  w ith  a  c u ip ab le  m e n ta l s t a te  “ c le a r ly  
a p p e a r ."  T h e  leg is la tiv e  h is to ry  in d ic a te s  
th a t  th e  le g is la tu re  e x p e c te d  th a t  m ost 
s t a tu t e s  w o u ld  on ly  re q u ire  o n e  m en ta l 
s t a te  a n d  t h a t  th e  c o u r ts  sh o u ld  co n sid e r 
le g is la tiv e  h is to ry  in d e te rm in in g  th e  m e a n ­
in g  o f  s t a tu t e s  w h e th e r  th e  s t a tu t e s  th e m ­
se lv es  a r e  c le a r  o r  n o t. W e n o te , h o w ev er, 
th a t  th e se  a m e n d m e n ts  c a m e  tw o  y e a rs  a f ­
t e r  .e n a c tm e n t o f  A S  11.41.110(aX2) w h ich  
e s ta b lish e s  th e  e le m e n ts  o f  re ck le ss  m u rd e r , 
a n d  c o n se q u e n tly  c a n n o t  be  v iew ed  a s e s ­
ta b l ish in g  th e  le g is la tu re 's  i n te n t  in 1978 
w h e n  th e  code w a s  o r ig in a lly  a d o p te d . 
W rig h t  v. S ta te ,  651 P .2d  846 (A la sk a  A pp. 
1982).

[2] W h ile  th e  p o sitio n s  o f  th e  p a r tie s  a re  
fo rc e fu lly  a rg u e d , w e  r e je c t  b o th . In  so 
d o in g , w e  reco g n ize  t h a t  a m o n g  th e  a d v a n ­
ta g e s  o f  a d o p tin g  a  M odel P e n a l C ode p ro ­
v ision  is re c o u rse  to  th e  c o m m e n ta ry  w h ich  
a cc o m p a n ies  it. T h e  c o m m e n ta ry  is f r e ­
q u e n tly  a n  in v a lu a b le  a id  in  s t a tu to r y  co n ­
s tru c tio n . F u r th e r ,  w h e re  id en tica l s t a t ­
u te s  a re  a d o p te d  in a  n u m b e r  o f  ju r is d ic ­
tio n s , ju d ic ia l  d ec is io n s in eac h  ju r is d ic t io n  
a r e  a v a ilab le  to  a ll, a n d  w h e re  a  com m on  
in te r p r e ta t io n  is g iv e n  id e n tic a l s ta tu te s ,  
th e  p u b lic  in te r e s t  in  c e r ta in ty  a n d  p re d ic t­
a b ili ty  in th e  law s i3 a d v a n c e d . W h ere , a s  
h e re , m in o r  m o d if ic a tio n s  a re  m ad e  in th e  
la n g u a g e  o f  a  m odel a c t ,  th e  p a r t ie s  u n d e r ­
s ta n d a b ly  a s su m e  t h a t  th e  le g is la tu re  in ­
te n d e d  m a jo r  m o d if ic a tio n s  in  m e a n in g . In  
th e  in s ta n t  case , w e  f in d  t h a t  a s su m p tio n  to  
b e  u n so u n d  a n d  co n c lu d e  t h a t  th e  le g is la ­
tu r e  in te n d e d  A S  11.41.110(a)(2) to  h av e  th e  
s a m e  m e a n in g  a s  M odel P e n a l C ode §  210.- 
2(b). In  o u r  v iew , th e  d if f e re n c e  in te r m i­
no logy , i.e., s u b s t i tu t in g  “ in te n tio n a lly "  fo r  
" re c k le ss ly ” re s u l te d  f ro m  a n  a t t e m p t  to  
c o n s is te n tly  a p p ly  o th e r  c h a n g e s  w hich  th e  
le g is la tu re  m ad e  in th e  sco p e  o f  su ch  M odel 
P e n a l C ode te rm s  a s  " in te n t io n a l ly ,” 
" k n o w in g ly ,"  a n d  " re c k le ss ly ."  As w e in ­
t e r p r e t  it, A S 11.41.110(a)(2) re q u ire s  t h a t  
th e  a c to r  m u s t  k n o w in g ly  e n g a g e  in co n ­
d u c t  c a u s in g  th e  d e a th  o f  a n o th e r  w h ich  in 
l ig h t  o f th e  c irc u m s ta n c e s  is reck less  to  th e
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p o in t t h a t  -.1 m a n ife s ts  a n  e x tr e m e  in d if f e r ­
e n ce  to  th e  v a lu e  o f  h u m a n  life . T h is  is 
w h a t  w e u n d e rs ta n d  M odel P e n a l C ode 
§  2 1 0 .2 (l)(b ) to m ean  a s  w e ll.

W e be liev e  th e  S e n a te  c o m m e n t to  th is  
se c tio n , w hich  w e w ill d isc u ss  m o m e n ta r ily , 
v iew ed  in th e  l ig h t o f  o th e r  s e c tio n s  o f  th e  
R ev ised  C ode, com pels th is  co n clu sio n . A s 
m e n tio n e d  b e fo re , th e  M odel P e n a l  C ode, 
th e  T e n ta t iv e  D ra f t,  a n d  th e  R ev ised  C ode 
d iv id e  e le m e n ts  o f  o f fe n s e s  in to  th r e e  c a te ­
g o r ie s :  c o n d u c t, s u r ro u n d in g  c irc u m s ta n c e s , 
a n d  re su lts .  A p p ly in g  th is  s t r u c tu r e  to  A S  
11.41.110(a)(2) w e find :

1. C o n d u c t:  p e r fo rm in g  a n  a c t.

2. S u r r o u n d in g  C irc u m sta n c e s :  u n d e r  
c irc u m s ta n c e s  m a n i f e s t in g  a n  e x ­
tre m e  in d iffe re n c e  to  th e  v a lu e  o f  
h u m a n  life .

3. R e s u lt:  th e  d e a th  o f  a n o th e r  p e rso n .

I t  is to  th e se  e le m e n ts  t h a t  w e  m u s t  
a p p ly  th e  c u lp ab le  m e n ta l s t a t e s  d e sc rib e d  
in  th e  code. A s w e do so, w e  m u s t  b e a r  in 
m in d  th a t  th e  le g is la tu re , in  e n a c t in g  th e  
R e v ised  C ode, d e p a r te d  fro m  th e  M odel P e ­
n a l C ode a n d  th e  T e n ta t iv e  D r a f t  in n a r ­
ro w in g  th e  scope o f  th o se  c u lp a b le  m e n ta l 
s ta te s .  T h u s , " in te n t io n a l ly ”  a p p lie s  o n ly  
to  re s u l ts ,  A S  11.81.900(a)(1), " k n o w in g ly "  
a p p lie s  o n ly  to  co n d u ct a n d  o irc u m sta n c e s , 
A S  11.81.900(a)(2), and  " re c k le s s ly ”  ap p lie s  
o n ly  to  r e s u l ts  an d  c irc u m s ta n c e s , A S  11.- 
81.900(a)(3). S e e  2 S e n a te  J o u r n a l  S u p p le ­
m e n t  N o. 44, a t  28 (M ay 2 9 ,1 9 8 0 ). F u r th e r ,  
A S  11.81.610(b) p rov ides:

E x c e p t  a s  p rov ided  in  A S  11.81.600(b) 
[ r e la t in g  to  v io la tio n s a n d  s t r i c t  l ia b ili ty  
o ffe n s e s ] , i f  a  p rov ision  o f  la w  r e f in in g  
a n  o f fe n s e  d o es n o t p re sc r ib e  a  c u lp a b le  
m e n ta l  s t a te ,  th e  c u lp a b le  m e n ta l  s t a t e  
t h a t  m u s t  be p roved  w ith  r e s p e c t  to 

(1) c o n d u c t  is “ k n o w in g ly " ; a n d

2. T h e  T e n ta tiv e  D raft provided:

(a) F or p u rp o ses o f th is  title , u n le ss  th e  
c o n te x t o th e rw ise  requ ires,

(1) a  p e rso n  ac ts  “ in te n tio n a lly "  w ith  re ­
sp e c t to  a  re su lt  o r to  co n d u c t d e sc rib e d  b y  a 
p rov isio n  o f law  defining an  o ffen se  w h en  h is 
co n sc io u s  ob jec tive  is to c a u se  th a t  re su lt  o r 
to  en g ag e  in th e  conduct . . . .

T en ta tiv e  D ra lt 11.11.HO.

12) a  c irc u m s ta n c e  o r a r e s u l t  is " r e c k ­
lessly ."

In  l ig h t o f  th e se  provisions, th e  le g is la tiv e  
c o m m e n t to  A S  11.41.110(a)(2) b e co m es 
c le a r :

S u b sec tio n  (a)(2) d esc rib es c o n d u c t  t h a t  
is v e ry  s im ila r  to  th e  " s u b s ta n t ia l ly  c e r ­
t a in ”  c la u se  in su b sec tio n  (a)(1). U n d e r  
th is  p ro v isio n , h o w ev er, th e  d e f e n d a n t  
n eed  n o t n e ce ssa rily  know  th a t  h is  co n ­
d u c t  is s u b s ta n t ia l ly  c e r ta in  to  c a u s e  
d e a th  o r  se r io u s  physical in ju ry . A n  e x ­
a m p le  o f  c o n d u c t co vered  by th is  p r o v i - . 
sio n  w ou ld  be sh o o tin g  th ro u g h  a  t e n t  
u n d e r  c irc u m s ta n c e s  w h e re  th e  d e f e n d a n t  
d id  n o t  k n o w  a  p e rso n  w as inside  o r  p e r ­
s u a d in g  a  p e rso n  to  p lay  " ru s s ia n  [sic] 
ro u le t te ” . T h e  d e fe n d a n t  is o n ly  r e ­
q u ire d  to  in te n t  to  p e rfo rm  th e  a c t ;  t h e r e  
is no r e q u ir e m e n t  t h a t  he in te n d  to  c a u s e  
d e a th  o r  t h a t  h e  k n o w  t h a t  h is c o n d u c t  is 
s u b s ta n t ia l ly  c e r ta in  to cau se  d e a th .

2 S e n a te  J o u r n a l  S u p p le m e n t N o. 47, a t  10 
( J u n e  12, 1978).

[3] T h e  T e n ta t iv e  D r a f t  a llow ed  “ i n t e n ­
tio n a lly ” to  g o v e rn  co n d u c t a s  w ell a s  r e ­
su lts .  T h e  R ev ised  C ode co n fin es  “ i n te n ­
tio n a lly ” to  r e s u l ts  le a v in g  c o n d u c t to  be 
g o v e rn e d  by  "k n o w in g ly ."  A p p a re n t ly  
o v e r lo o k in g  th is  c h a n g e  in  th e  scope  o f  th e  
cu lp ab le  m e n ta l  s ta te s ,  th e  le g is la tu re  u s e d  
th e  w o rd  " in te n t io n a l ly "  in A S  11 .41.- 
110(aX2) to  g o v e rn  c o n d u c t, i.e., p e r fo rm in g  
th e  a c t,  w h e n  by  th e  d e f in itio n s  a d o p te d  by  
th e  le g is la tu re  o n ly  "k n o w in g ly "  c an  g o v e rn  
c o n d u c t.2 T h e  c o m m e n t m ak es i t  c le a r  t h a t  
" re c k le ssn e ss "  r a th e r  th a n  k n o w led g e  o r  in ­
t e n t  w a s  to  g o v e rn  th e  " s u r ro u n d in g  c ir ­
c u m s ta n c e s "  a n d  " th e  re su l t."  No m e n ta l  
e le m e n t is sp e c if ica lly  e s tab lish e d  fo r  th e  
r e s u l t  (“ d e a th " )  a n d  th e  s u rro u n d in g  c i r ­
c u m s ta n c e s  (“ u n d e r  c irc u m s tan c es  m a n i-

T his p rov ision  w a s  based  on N ew  Y ork P en a l 
C ode § 15.05(1) (1965). T he reference to  " in ­
ten tio n a lly "  w ith  re sp e c t to  co n d u c t w as d e le t­
ed w hen  th e  R evised  Code w as enacted . S e e  
AS 11.81.900(a)(1). T hus. AS 11.81.900(a)(1) is  
d istin g u ish ab le  from  th e  s ta tu te s  w hich  p e rm it 
“ in ten tio n a lly "  to  g overn  conduct. S ee  Peop le 
ex  rel. Russel v. District Court. 521 P.2d 125 ',  
1256-57 (Colo. 197-4) (analyzing  C olorado R e ­
u s e d  S ta tu te  -10-5 10211 )ul) i IflK.tii
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f e s t in g  e x tr e m e  in d if fe r -n c c  to  tr .ti v u u e  •• 
h u m a n  l i f e ’) in AS l l . i l . ilL ‘m u 2 ) .  I '.in su - 
q u e n tly ,  “ recK lessly" g o v e rn s  th o s e  e le ­
m e n ts . I t  is d e a r  th a t  if  N e i tz e l  f ire d  a t  
M s. R eedy  in te n d in g  h e r d e a th  a m i k illed  
h e r ,  he  w o u ld  be  g u iity  >t f i r s t  d e g re e  
m u rd e r ,  n o t  second  deg ree  m u rd e r .  S e e  A S  
11.41.100(a)(1). T h e  v ic tim ’s d e a t h  is th e  
o n ly  r e s u l t  m en tio n ed  in A S 11.41 .110(a)(2). 
In  co n clu sio n , a p p ly in g  th e  s t a t u t o r y  t e r m i ­
n o lo g y  a s  d e f in e d  in th e  code, to  b e  g u i l ty  
o f  seco n d  d e g re e  m u rd e r N e itz e l  h ad  to  
k n o w  he w a s  f ir in g  a  g u n  a n d  b e  re ck le s s  
r e g a rd in g :  (1) th e  c irc u m s ta n c e s , i.e., th e  
lo ca tio n  o f  Ms. R eedy , h e r  v u ln e r a b il i ty ,  
a n d  th e  d ire c tio n  in w hich h e  w a s  s h o o tin g ;  
a n d  (2) th e  re su lt,  i.e., h e r  d e a th .  U n d e r  
th e  R ev ised  Code, in to x ic a tio n  is n o t  r e le ­
v a n t  in e v a lu a t in g  th e  c u lp a b le  m e n ta l  
s t a t e s  o f  “ k n o w in g ly ,"  A S 11 .81 .900(a)(2), o r  
" re c k le s s ly ,"  A S  11.81.900(a)(3).

T h e  s t a te  concedes th a t  th e  w o rd  " in te n ­
t io n a l ly "  m o d ifie s  co n d u ct a n d  n o t  a  re su lt .  
I t  n e v e r th e le s s  a rg u e s  th a t  s i le n c e  r e g a r d ­
in g  th e  s u r ro u n d in g  c irc u m s ta n c e s  sh o u ld  
b e  c o n s tru e d  to  e s tab lish  e i th e r  s t r i c t  lia b ili­
ty  o r  a n  o b je c tiv e  te s t  s im ila r  to  c r im in a l  
n e g lig e n c e . W e re je c t  th is a r g u m e n t ,  T h e  
M odel P e n a l  Code p ro v id es in  s u b s ta n c e  
t h a t  if  one  m e n ta l e le m en t is  p ro v id e d  fo r  
a n  o f fe n s e , i t  app lies to  a ll th e  m a te r ia l  
e le m e n ts  o f  th e  o ffen se  in t e  a b s e n c e  o f  a  
c o n tr a r y  p u rp o se . S e e  M odel P e n a l  C ode 
§ 2.02(4). T h is  p rov ision  v /as  c a r r i e d  o v e r  
in t h e  T e n ta t iv e  D ra f t  a n d  th e  R e v ised  
C o d e  (see  A S  11.81.610(a)), b u t  w a s  re p e a le d  
in  1980. S e e  su p ra  n o te  1.

[4 ]  A S  11.81.600(b) sp ec ifies  t h a t  s t r i c t  
l ia b i li ty  m u s t  be  ex p ress ly  d e s ig n a te d .  
F u r th e r ,  in  th e  co m m e n ta ry  to  A S  11.81.- 
610, th e  d r a f t e r s  s ta te d :

U n d e r  su b sec tio n  (b), if  a  s t a t u t e  d o es 
n o t  sp e c ify  a n y  cu lpab le  m e n ta l  s t a te ,  
c o n d u c t  is re q u ire d  to  b e  e n g a g e d  in 
" k n o w in g ly "  an d  re su lts  a n d  c i r c u m s ta n c ­
e s  a re  re q u ire d  to  be  e n g a g e d  in  " r e c k ­
le s s ly ."  "C rim in a l n e g lig e n ce "  w il l  n o t 
a p p ly  u n le s s  th e  te rm  is e x p re s s ly  in c lu d ­
e d  in  th e  s t a tu t e  d e f in in g  th e  o f fe n s e .  

2 S e n a te  J o u r n a l  S u p p le m e n t N o. 4 7 , a t  144 
( J u n e  12, 197S). U n d e r th ese  c i r c u m s ta n c ­

e s. v>> fimcimii* "-.'cx i. " v w e rr .s
•.he su r ro u n d in g  c irc u m s tan c es  ami th e  r e ­
s u l t  in re cx le s s  m u rd e r .

In  a d d itio n  to  his s ta tu to r y  c o n s tru c tio n  
a rg u m e n ts .  N e itz e l o b je c ts  :o th is a n a ly s is  
on  tw o  g ro u n d s . F irs t ,  he  con tends t h a t  
h o ld in g  a n  in to x ic a te d  person  to  th e  s a m e  
s ta n d a r d  a s  a  so b e r  p e rso n  deprives th e  
in to x ic a te d  p e rso n  o f  d u e  process o f la w . 
H e re lie s  u p o n  K im o k to a k  v. S ta te .  5S4 P .2 d  
25. 3 3 -3 5  (A la sk a  1978). Secondly, he c o n ­
te n d s  t h a t  re c k le s s  m u rd e r  is in su ff ic ien tly  
d is t in g u ish e d  fro m  reck less  m a n s la u g h te r  
so  t h a t  h is co n v ic tio n  d ep riv es him  o f  th e  
e q u a l p ro te c tio n  o f  th e  law . H e relies, i n te r  
alia, on  K e ith  v. S ta te ,  612 PJJd 977, 986 n . 
31 (A la sk a  1980).

K im o k to a k  is in ap p o s ite . T h ere  th e  c o u r t  
in te r p r e te d  fo r m e r  A S  11.70.030 to  p e rm i t  
e v id e n ce  o f  in to x ic a tio n  to  n e g a te  k n o w l­
e d g e  w h e re  k n o w le d g e  w as an  e lem en t o f  
a n  o f fe n se . T h e  c o u r t  re lied  on cases f ro m  
C a lifo rn ia  s im ila r ly  in te r p r e t in g  C a lifo rn ia  
P e n a l C ode §  22, w hich  a t  th a t  tim e w a s  
id en tica l to  f o r m e r  A S  11.70.030. T he c o u r t  
d id  n o t  b a se  i ts  h o ld in g  on th e  co n s titu tio n . 
C u r r e n t  A la sk a  law  e x p re ss ly  precludes th is  
r e s u l t  w ith  r e g a rd  to  o f fe n se s  estab lished  in  
th e  R ev ised  C ode. S e e  A S  11.S1.G30, .640 
a n d  .900(a)(2).

[5] N e itz e l d o e s  n o t d isp u te  his a b il i ty  
to  k n o w  he w a s  f i r in g  a g u n . T he focus o f  
h is d u e  p ro cess  a t t a c k  is on  th e  claim  t h a t  
h e  re ck les s ly  d is re g a rd e d  th e  su rro u n d in g  
c irc u m s ta n c e s . In  th is  re g a rd , th e  R evised  
C ode fo llo w s th e  M odel P e n a l Code in p re ­
c lu d in g  ev id e n ce  o f  in to x ic a tio n  on th e  issu e  
o f  re ck le s sn e ss . S e e  M odel Penal C ode 
§ 2.08(2). W e  do  n o t co n sid e r th e  leg is la ­
t iv e  ju d g m e n t  to  p re c lu d e  co n sid era tio n  o f  
in to x ic a tio n  in  d e te rm in in g  reck lessness so 
i r ra t io n a l  t h a t  i t  v io la te s  d u e  process. C f. 
M o rg a n  v. M u n ic ip a lity  o f  A n ch o ra g e, 643 
P .2d  691, 692 (A la sk a  A pp.1982) (city  n eed  
n o t p ro v e  th a t  p e rso n  p ro se cu te d  fo r d r iv ­
in g  w h ile  in to x ic a te d  k n e w  his d r iv in g  w a s  
im p a ired ) . T h e  c o m m e n ta ry  to  th e  M odel 
P e n a l C ode s e t s  o u t  th e  a rg u m e n ts  fo r c o n ­
s id e r in g  in to x ic a tio n  on  th e  issu e  of re c k ­
lessn ess  a n d  th e n  e x p la in s  its  reasons fo r  
r e je c t in g  th o se  a rg u m e n ts  a s  follow s:
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ecKlt isiv  g o v e rn s  
ta n c e s  a n d  th e  rc -

u to ry  c o n s tru c tio n  
ts  to  th is  a n a ly s is  
he  c o n te n d s  t h a t  

e rso n  to  th e  sa m e  
rson  d e p riv e s  th e  
:e p ro cess o f  law . 
: v. S la te ,  584 P .2d 
S eco n d ly , h e  con- 

t r  is in su ff ic ie n tly  
ess m a n s la u g h te r  
p riv e s  him  o f  th e  
v. H e  re lie s , in te r  
2 P .2d  977, 986 n.

•. T h e re  th e  c o u r t  
1.70.030 to  p e rm it  
to  n e g a te  kn o w l- 
a s  a n  e le m e n t  o f 
ied  on  c ases f ro m  
ir e t in g  C a lifo rn ia  
i t  t h a t  t im e  w as 
70.030. T h e  c o u r t  
i th e  c o n s titu tio n , 
sly  p re c lu d e s  th is  

ises e s ta b lish e d  in 
vS 11.81.630, .640

isp u te  h is a b ili ty  
un. T h e  fo c u s  o f  
>n th e  c la im  t h a t  
th e  s u r ro u n d in g  

;a rd , th e  R evised  
.•nal C ode in p re - 
a tio n  on  th e  issue 
del P e n a l C ode 
sid e r th e  leg is la - 
c o n s id e ra tio n  o f 
r re ck le s sn e ss  so 
lue  p rocess. Cf. 
‘ A n c h o ra g e ,  643 
.1982) (c ity  n eed  
e c u te d  fo r  d r iv -  
h is  d r iv in g  w as 

rv  to  th e  M odel 
ru m e n ts  fo r  con- 
e issu e  o f reck - 

i ts  re a so n s  fo r 
is fo llow s:

T h u  case  th u s  m ade  is w orthy i i  r e ­
sp e c t, b u t  th e r e  a re  s t r o n g  co n sid e ra tio n s  
on th e  o th e r  s id e . W e m en tio n  f ir s t  th e  
w e ig h t  o f  th e  p re v a ilin g  law  which h e re , 

•m ore  d e a r ly  th a n  in E n g lan d , has ten d e d  
to w a rd s , a  sp e c ia l ru ie  fo r  d ru n k e n n ess . 
B eyond  th is , th e re  is th e  fu n d a m e n ta l 
p o in t  t h a t  a w a re n e s s  o f  th e  p o ten tia l c o n ­
se q u e n ce s  o f  excessiv e  d r in k in g  on th e  
c a p a c ity  o f  h u m a n  b e in g s to  g a u g e  th e  
r isk s  in c id e n t  to  th e ir  co n d u ct is by no w  
so d isp e rse d  in  o u r  c u ltu re  th a t  we b e ­
lie v e  i t  f a i r  to  p o s tu la te  a  g e n e ra l e q u iv a ­
len ce  b e tw e e n  th e  r isk s  c rea te d  hv  th e  
c o n d u c t o f  th e  d ru n k e n  a c to r  and th e  
r isk s  c re a te d  by  his c o n d u c t in becom ing  
d ru n k . B eco m in g  so d ru n k  as to  d e s tro y  
te m p o ra r i ly  th e  a c to r 's  pow ers o f p e rce p ­
t io n  a n d  o f  ju d g m e n t  is conduct w hich  
p la in ly  h as  no a f f i rm a t iv e  social value to  
c o u n te rb a la n c e  th e  p o ten tia l d a n g e r . 
T h e  a c to r ’s m o ra l c u lp a b ility  lies in e n ­
g a g in g  in su c h  co n d u ct. A dded to th is  
a r e  th e  im p re ss iv e  d iff ic u ltie s  posed in 
l i t ig a t in g  th e  fo re s ig h t  o f  an y  p a r tic u la r  
a c to r  a t  th e  t im e  w h e n  he im bibes a n d  
th e  re la tiv e  r a r i ty  o f  c ases w here  in to x i­
c a tio n  r e a l ly  d o es  e n g e n d e r  u n a w are n e ss  
a s  d is t in g u ish e d  fro m  im p ru d en ce . T h ese  
c o n s id e ra tio n s  lead  u s  to  propose, on b a l­
a n ce , t h a t  th e  C ode d e c la re  th a t  u n a w ere -  
n e ss o f  a  r isk  o f  w hich th e  a c to r  w ould  
h a v e  b e en  a w a r e  h ad  he  been  sober be  
d e c la re d  im m a te r ia l .

A .L .I .  M odel P e n a l  C ode, T e n ta tiv e  D r a f t  
N o . 9 §  2.08 a t  8 - 9  (1959). W e find th ese  
c o n s id e ra tio n s  p e rsu as iv e . A cco rd  S ta te  v. 
R a m o s ,  648 P .2 d  119, 120-22  (Ariz.1982); 
P e o p le  v. L e G ra n d ,  61 A .D .2J 815, 402 N .Y . 
S .2d  209, 211, c e r t ,  d en ied , 439 U .S . 835, 99
S .C t. 117, 58 L .E d .2 d  130 (1978).

N e itz e l’s  e q u a l  p ro tec tio n  a rg u m e n t is 
a lso  u n fo u n d e d . N e itze l a rg u e s  th a t  re ck ­
less  m u rd e r ,  a s  w e  d e f in e  it ,  is concep tu a lly  
in d is tin g u ish a b le  fro m  reck less  m an s la u g h ­
te r .  S e e  B. G e g a n , A  C ase o f  D ep ra ved  
M in d  M u rd e r , 49 S t . Jo h n 's  L .R ev. 4 1 7 ,4 4 0 -  
50  (1974) (c rit ic iz in g  th e  co m p arab le  N ew  
Y o rk  s t a tu t e  on  th is  g ro u n d ). I f  in to x ica ­
t io n  is h e ld  to  be  a  d e fe n se  to m u rd er b u t  
n o t  m a n s la u g h te r ,  N e itze l concludes th e  
tw o  o ffe n s e s  a re  k e p t se p a ra te  and be 
e q u a l  p ro te c tio n  p ro b lem  d isap p ears .

I'M W e r e je c t  th is  a r g u m e n t  l>ecause 
e v en  w ith o u t  a llo w in g  in to x ic a tio n  as a  d e ­
fe n se  to  m u rd e r ,  th e  tw o  o ffe n s e s  a re  s u f f i­
c ie n tly  d is t in c t  to  avo id  e q u a l p ro tec tio n  
p ro b lem s. T h e  R ev ised  C ode s im p ly  follow s 
th e  M odel .P en a l C ode in  d is tin g u ish in g  
re ck le ss  m u rd e r  f ro m  re ck le ss  m an s la u g h ­
te r .  T h e  d r a f t e r s  o f  th e  M odel P en a l Code 
s u g g e s t  th e  fo llo w in g  re a so n s :

S e c tio n  2 1 0 .2 (l)(b ) a lso  p ro v id es th a t  
c r im in a l h o m ic id e  c o n s t i tu te s  m u rd e r  
w h en  i t  is " c o m m itte d  reck less ly  u n d e r  
c irc u m s ta n c e s  m a n i f e s t in g  e x tr e m e  in d if­
fe re n c e  to  th e  v a lu e  o f  h u m a n  life ."  T h is 
p ro v is io n  r e f le c ts  th e  ju d g m e n t  th a t  
th e re  is a  k in d  o f  re ck le s s  hom icide t h a t  
c a n n o t  fa ir ly  be  d is tin g u ish e d  in g ra d in g  
te rm s  f ro m  h o m ic id es c o m m itte d  p u rp o se ­
ly o r  k n o w in g ly .

R eck lessn ess , a s  d e f in e d  in  Sec tion  
2.02(2)(c), p re su p p o se s  a n  a w a re n e ss  o f  
th e  c re a tio n  o f  s u b s ta n t ia l  hom ic idal risk , 
a  r isk  to o  g r e a t  to  b e  d e em ed  ju s t if ia b le  
by  a n y  v a lid  p u rp o se  t h a t  th e  a c to r ’s con­
d u c t  se rv e s . S in ce  r isk , h o w e v e r, is a  
m a t te r  o f  d e g re e  a n d  th e  m o tiv es  fo r  r isk  
c re a tio n  m ay  b e  in f in i te  in v a r ia tio n , 
so m e  fo rm u la  is n e ed e d  to  id e n tify  th e  
c ase  w h e re  re c k le s sn e ss  m a y  b e  fo u n d  
a n d  w h e re  i t  sh o u ld  be  a ss im ila te d  to  
p u rp o se  o r  k n o w le d g e  fo r  p u rp o se s  o f  
g ra d in g . U n d e r  th e  M odel Code, th is  
j u d g m e n t  m u s t  b e  m ad e  in  te rm s  o f  
w h e th e r  th e  a c to r ’s consc ious d is re g a rd  o f 
th e  r isk , g iv e n  th e  c irc u m s ta n c e s  o f  th e  
c ase , so f a r  d e p a r t s  f ro m  a cc ep ta b le  b e ­
h a v io r  t h a t  i t  c o n s t i tu te s  a  " g ro s s  d e v ia ­
tio n  fro m  th e  s ta n d a r d  o f  c o n d u c t t h a t  a  
la w -a b id in g  p e rso n  w o u ld  o b se rv e  in  th e  
a c to r 's  s i tu a t io n ."  O rd in a ry  reck lessn ess  
in  th is  se n se  is m ad e  s u f f ic ie n t  fo r a  
c o n v ic tio n  o f  m a n s la u g h te r  u n d e r  S ec tio n  
2 1 0 .3 (l)(a ) . In  a  p ro se c u tio n  fo r  m u rd e r , 
h o w e v e r , th e  C ode calls  fo r  th e  f u r th e r  
j u d g m e n t  w h e th e r  th e  a c to r ’s conscious 
d is r e g a rd  o f  th e  r isk , u n d e r  th e  c irc u m ­
s ta n c e s ,  m a n ife s ts  e x tr e m e  in d if fe re n c e  
to  th e  v a lu e  o f  h u m a n  life . T h e  s ig n if i­
c an c e  o f  p u rp o se  o r  k n o w le d g e  a s  a  s ta n ­
d a r d  o f  c u lp a b ili ty  is th a t ,  c ases  o f  p ro v o ­
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c a tio n  o r  o th e r  m it ig a t io n  a p a r t ,  p u rn n se - 
fu l o r  k n o w in g  h o m ic id e  dem onstra te .-: 
p re c ise ly  su ch  in d if fe re n c e  to  th e  i a iu o  ui 
h u m a n  life . W h e th e r  re c k le s sn e ss  is so 
e x tr e m e  t h a t  i t  d e m o n s tr a te s  s im ila r  in ­
d if f e r e n c e  is n o t a  q u e s t io n , i t  is su b ­
m it te d ,  t h a t  c an  be  f u r t h e r  c la r if ie d . I t  
m u s t  be le f t  d ire c tly  to  th e  t r ie r  o f  fa c t  
u n d e r  in s tru c t io n s  w h ich  m ak e  it  c le a r  
t h a t  re c k le s sn e ss  t h a t  c an  f a ir ly  be a ssim ­
i la te d  to  p u rp o se  o r  k n o w le d g e  sh o u ld  be 
t r e a te d  a s  m u rd e r  a n d  t h a t  less e x tre m e  
re c k le s sn e ss  sh o u ld  be p u n ish e d  a s  m a n ­
s la u g h te r .

In s o fa r  a s  S u b se c tio n  ( l) (b )  in c lu d es 
w ith in  th e  m u rd e r  c a te g o ry  c ases  o f  
h o m ic id e  c au sed  by e x tr e m e  reck lessn ess , 
th o u g h  w ith o u t  p u rp o se  to  kill, i t  r e f le c ts  
b o th  th e  co m m o n  law  a n d  m u ch  p re -e x is t­
in g  s t a tu to r y  t r e a tm e n t  u su a lly  c a s t  in 
te r m s  o f  c o n d u c t e v id e n c in g  a  “ d e p ra v e d  
h e a r t  re g a rd le s s  o f  h u m a n  l ife ” o r  som e 
s im ila r  w o rd s . E x a m p le s  u su a lly  g iv en  
in c lu d e  sh o o tin g  in to  a  c ro w d  o r  in to  a n  
o c cu p ied  h o u se  o r  a u to m o b ile , th o u g h  
th e y  a r e  n o t, o f  co u rse , e x h a u s tiv e .

S o m e in d ic a tio n  o f  th e  c o n te n t  o f  th is  
c o n c e p t  a s  a  m ea n s  o f  d i f f e r e n t ia t in g  
m u r d e r  a n d  m a n s la u g h te r  m ay  b e  a f fo rd ­
e d  by p r io r  d ec isio n a l law . O ne case  in ­
v o lv ed  a  g a m e  o f  R u ss ia n  r o u le t te ,  w h e re  
th e  d e f e n d a n t  p o in te d  a  re v o lv e r  loaded  
w ith  r in g le  c a r t r id g e  a t  h is  f r ie n d . T h e  
w e a p o n  l u o d  on  th e  th i r d  t ry ,  a n d  th e  
f a ta l  w o u n d  re su lte d .  T h e  c o u r t  a f ­
f i r m e d  th e  co n v ic tio n  f o r  m u rd e r ,  d e sp ite  
a m p le  e v id e n c e  t h a t  th e  d e f e n d a n t  had  
n o t  d e s i r e d " to* "kill h is frienct, w ith  th e  
s t a te m e n t  t h a t  “ m alice  in  th e  se n se  o f  a  
w ic k i 1 d isp o s itio n  is ev id e n ce d  by th e  
in te n t io n a l  d o in g  o f  a n  u n c a lle d -fo r  a c t  in 
c a llo u s  d is r e g a rd  o f  i ts  lik e ly  h a rm fu l  e f ­
f e c ts  on  o th e r s .”  In  a n o th e r  case , th e  
d e f e n d a n t ’s c la im e d  in te n t io n  w as to  
s h o o t  o v e r  h is v ic tim 's  h e a d  in o rd e r  to  
s c a re  h im . T h e  c o u r t  h e ld  t h a t ,  ev en  
c r e d i t in g  th is  a s se r t io n , th e  j u r y  could 
f in d  th e  d e f e n d a n t  g u i l ty  o f  m u rd e r  on 
th e  g ro u n d  t h a t  h is a c t  sh o w ed  “su ch  a  
re ck le s s  d is r e g a rd  f o r  h u m a n  life  a s  w as 
th e  e q u iv a le n t  o f  a  sp e c if ic  in te n t  to  k ill."  
A  th ird  i l lu s t r a tio n  in v o lv ed  a  d e fe n d a n t

w im  f ire d  se v e ra l sh o ts  in to  a  house  

w h ic h  h e  k tu  w '•> he  •N.'tupiuii by sev e ra l 
p e rso n s . T h e  c o u r t  a f f irm e d  his conv ic­
tio n  o f m u rd e r  b e c a u se  th e  d e fe n d a n t 's  
c o n d u c t  w as  " im m in e n tly  d a n g e ro u s ' ' an d  
"e v in c e d  a  wjc! "d  a n d  d e p ra v e d  m ind 
r e g a rd le s s  o f  num a-n life .”  O th e r  a c ts  
h e ld  to  sh o w  s u f f ic ie n t  re ck le s sn e ss  to 
j u s t i f y  a  co n v ic tio n  o f  m u rd e r  in clu d e  
sh o o t in g  in to  a  m o v in g  a u to m o b ile  a n d  
th r o w in g  a  h e a v y  b e e r  g la s s  a t  a  w o m an  
c a r r y in g  a  l ig h te d  o il l,'m p . T h e  M odel 
C o d e  fo rm u la t io n  woi d p t - m i t  a  ju r y  to  
re a c h  th e  ? 'm e  co n clu sio n  I -  e ach  o f 
th e s e  cases.

A .L .I., M o d e l P en a l C ode a n d  C o m m e n ta ­
ries, P a r t  I I  §  210.2, a t  2 1 -2 3  (1980) ( fo o t­
n o te s  o m itte d ) .  T h e  c o m m e n ta to r  con­
c lu d es:

G iv en  th e  M odel C ode d e f in i t io n  o f  
re c k le s sn e ss , th e  p o in t  in v o lv ed  is p u t  a d ­
e q u a te ly  a n d  su c c in c tly  by  a s k in g  w h e th ­
e r  t h e  re c k le s sn e ss  r ise s  to  th e  level o f  
“ e x tr e m e  in d if f e re n c e  to  th e  v a lu e  o f  h u ­
m a n  l ife ."  A s h a s  b een  o b se rv ed , i t  
s e e m s  u n d e s ira b le  to  s u g g e s t  a  m ore  sp e ­
c if ic  fo rm u la t io n . T h e  v a r ia tio n s  r e ­
f e r r e d  to  a b o v e  [v a rio u s  fo rm u la tio n s  
fro m  m o d e rn  co d es d isc u sse d  in  th e  com ­
m e n ta ry ]  r e ta in  in so m e  in s ta n c e s  g r e a te r  
f id e l i ty  to  th e  co m m o n -law  p h ra s in g  b u t  
th e y  d o  so  a t  g r e a t  c o s t  in  c la r ity .  E q u a l­
ly  o b sc u re  a r e  th e  se v e ra l a t t e m p ts  to  
d e p a r t  f ro m  th e  c o m m o n  law  to  w h ich  
r e fe r e n c e  h a s  b e e n  m ad e . T h e  r e s u l t  o f 
th e s e  fo rm u la t io n s  is t h a t  th e  m eth o d  o f 
d e f in in g  re c k le s s  m u r d e r  is im p a ire d  in 
i ts  p r im a r y  p u rp o se  o f  c o m m u n ica tin g  to  
j u r o r s  in  o rd in a ry  la n g u a g e  th e  ta s k  e x ­
p e c te d  o f  th e m . T h e  v ir tu e  o f  th e  M odel 
P e n a l  C ode  la n g u a g e  is t h a t  i t  is a  s im ­
p le r  a n d  m o re  d i r e c t  m e th o d  by w hich  
th is  fu n c tio n  c a n  be  p e rfo rm e d .

Id . a t  2 5 -2 6  ( fo o tn o te s  o m itte d ) .

In  c o n c lu s io n , ju r o r s  a sk e d  to  e v a lu a te  
c o n d u c t r e s u l t in g  in  d e a th  to  d e te rm in e  
w h e th e r  i t  w a s  n e g lig e n t,  re c k le s s  o r m a li­
c ious m u s t  w e ig h  f o u r  fa c to rs :

(1) T h e  so c ia l u t i l i ty  o f  th e  a c to r 's  co n ­
d u c t.
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t'2) th e  m a g n i tu d e  c ' th e  r isk  h is c o n d u c t 
c r e a te s  in c lu d in g  b o th  th e  n a tu r e  o f  fo r-  
s e e a b le  h a rm  and  th e  like lihood  t h a t  th e  
c o n d u c t w ill r e su lt  in t h a t  h a rm ;

(3) th e  a c to r 's  k n o w le d g e  o f  th e  risk ; 
a n d  •
(4) a n y  p re c a u tio n s  th e  a c to r  ta k e s  to  
m in im ize  th e  risk .

S e e  G. F le tc h e r ,  R e th in k in g  C rim in a l L a w  
§ 4.3, a t  2 5 9 -6 2  (1978) (H o m ic id e  by E x ce s­
s iv e  R isk  T a k in g ) ; W . L a F a v e  a n d  A . S c o tt,  
H a n d b o o k  on  C rim in a l L a w  § 70, a t  5 4 1 -4 5  
(1972) (D e p ra v e d -H e a r t  M u rd e r) . U n d e r  
th e  R ev ised  C ode, n e g lig e n t  h o m ic ide  a n d  
re c k le s s  m a n s la u g h te r  a r e  s a t is f ie d  b y  co n ­
d u c t  c r e a t in g  a  s ig n if ic a n t  r isk  o f  d e a th  
a b s e n t  ju s t if ic a t io n  o r  ex cu se . T h e y  d i f f e r  
o n ly  in  th e  a c to r ’s k n o w le d g e  o f  th e  risk . 
In  d i f f e r e n t i a t in g  re ck le s s  m u r d e r  f ro m  
re c k le s s  m a n s la u g h te r ,  th e  j u r y  is a sk e d  to  
d e te rm in e  w h e th e r  th e  re c k le s sn e ss  m a n i­
f e s ts  a n  e x tr e m e  in d if fe re n c e  to  h u m a n  life . 
I n  so  d o in g , i t  m ig h t p a y  p a r t ic u la r  a t t e n ­
tio n  to  th e  so c ia l u t i l i ty  o f  th e  d e f e n d a n t 's  
c o n d u c t  a n d  th e  p re c a u tio n s  he  ta k e s  to  
m in im iz e  th e  a p p a r e n t  risk s. In  e v a lu a t in g  
th e  soc ial u t i l i ty  o f  th e  a c to r ’s c o n d u c t, th e  
j u r y  m u s t  o f  c o u rse  c o n s id e r  d e fe n se s  su ch  
a s  p ro v o c a tio n , n ecess ity , th e  d e fe n se  o f  s e l f  
a n d  o f  o th e rs , i f  su p p o r te d  b y  th e  ev id en ce . 
S h o o tin g  a t  so m eo n e , b y  i ts e lf ,  is d ev o id  o f  
so c ia l u t i l i ty  a n d  c o n se q u e n tly  h a s  b een  
u sed  by  th e  c o m m e n ta to rs  a s  th e  p a ra d ig m  
o f  e x tr e m e  in d if fe re n c e  to  h u m a n  life . 
W h e re , h o w e v e r , a  g u n  is f i r e d  a t  a n  a t ­
ta c k in g  lion  in  a n  a t t e m p t  to  re sc u e  th e  
v ic t im  a n d  th e  b u lle t  s t r ik e s  th e  v ic tim , th e  
so c ia l u t i l i ty  o f  th e  c o n d u c t m a y  e x c u se  i t  
d e s p ite  th e  m a g n itu d e  o f  th e  risk . C f. L e e  
v. S ta te ,  490 P .2 d  1206 (A la sk a  1971) ( a  civil 
c a se  w h e re  th e  v ic tim  w as s h o t  in  th e  
c o u rse  o f  h e r  re scu e  f ro m  a  lio n ess ; j u r y  
a b so lv e d  d e f e n d a n t  o f  g ro ss  n e g lig e n c e , 
c a se  re m a n d e d  f o r  t r ia l  fo r  o rd in a ry  n e g li-

b le  risk  o f  d e a th  an d  a m o u n ts  to  a  g ro ss  
d e v ia tio n  fro m  th e  s ta n d a r d  o f  c o n d u c t t h a t  
a  sea so n ab le  [>ersor. w o u ld  o b se rv e  in th e  
sen se  t h a t  th e  social u t i l i ty  o f  h is c o n d u c t 
d oes no t w a r r a n t  e x p o s in g  a n o th e r  to  th e  
r isk  o f  d e a th .  H e  m ay , h ow  v e r , s till  n o t  
m a n ife s t  a n  e x tr e m e  in d if fe re n c e  to  th e  l ife  
o f  th e  p e rso n  e n d a n g e re d  i f  he  ta k e s  s u b ­
s ta n tia l  p re c a u tio n s  to  m in im ize  th e  risk .

F in a lly , a n d  m o st im p o r ta n tly ,  th e  j u r y  
m u s t co n sid e r th e  n a tu r e  a n d  g r a v i ty  o f  th e  
r isk , in c lu d in g  th e  h a rm  to  b e  fo re s e e n  a n d  
th e  like lihood  th a t  i t  w ill occu r. F o r  b o th  
m u rd e r  a n d  m a n s la u g h te r ,  th e  h a rm  to  be 
fo re see n  is a  d e a th .  T h e re fo re ,  th e  s ig n if i­
c a n t  d is tin c tio n  is in th e  lik e lih o o d  t h a t  a  
d e a th  w ill r e s u l t  f ro m  th e  d e f e n d a n t ’s a c t .  
W h ere  th e  d e f e n d a n t ’s  a c t  h a s  l im ite d  soc ial 
u t i l i ty ,  a  v e ry  s l ig h t  th o u g h  s ig n if ic a n t  a n d  
av o id ab le  r isk  o f  d e a th  m a y  m ak e  h im  
g u i l ty  o f  m a n s la u g h te r  if  h is  a c t  c a u se s  
d e a th .  D r iv in g  a n  a u to m o b ile  h a s  so m e  
soc ial u t i l i ty  a lth o u g h  s u b s ta n t ia l ly  re d u c e d  
w h e n  th e  d r iv e r  is in to x ic a te d . T h e  o d d s 
t h a t  a  le g a lly  in to x ic a te d  p e rso n  d r iv in g  
h o m e a f te r  th e  b a rs  c lose  w ill h i t  a n d  k ill o r  
se rio u sly  in ju r e  so m eo n e  m a y  be a s  low  a s  
o n e  ch an c e  in  a  th o u sa n d  a n d  s t i ll  q u a li fy  
f o r  m a n s la u g h te r .  W h e re  m u r d e r  is 
c h a rg e d , h o w e v e r , a n  a c t  m u s t  c r e a te  a  
m u ch  g r e a t e r  r isk  t h a t  d e a th  o r  se r io u s  
p h y sica l in ju ry  w ill r e s u l t  T h is  is  th e  
p o in t,  in  th e  M odel P e n a l C ode c o m m e n ta ry  
“ t h a t  re c k le s sn e ss  . . .  c an  f a ir ly  be  a ss im i­
la te d  to  p u rp o se  o r  k n o w le d g e - .  , . . . "

H o w  lik e ly  d e a th  m u s t  be  b e fo re  m u r d e r  
c an  b e  c h a rg e d  is n o t  su sc e p tib le  to  m a th e ­
m a tica l d e m o n s tra t io n . A n  e x a m in a t io n  o f  
th e  c lass ic  e x a m p le  g iv e n  to  d is t in g u ish  
m u rd e r  f ro m  m a n s la u g h te r— R u ss ia n  ro u ­
le t te — g iv es  so m e  g u id an c e . I f  a  re v o lv e r  
h a d  s ix  c h a m b e rs  in i ts  c y lin d e r  a n d  o n ly  
one  c o n ta in s  a  b u lle t  a n d  w e  a ssu m e  no

g e n c e ) , o v e r ru le d  on o th e r  g ro u n d s , M u n ro e  im p e rfe c tio n  in  th e  re v o lv e r , th e n  th e  o d d s
v. C ity  C ouncil, 545 P .2d  165, 170 n. 11, 
m o d if ie d  on  re h e a rin g ,  547 P .2d  839 (A la sk a  
1976).

In  a d d itio n , th e  ju ry ' m ay  e v a lu a te  a n y  
p re c a u tio n s  ta k e n . T h u s , a  p e rso n  m a y  be 
re c k le s s  in  th e  sen se  t h a t  he  k n o w in g ly  
e n g a g e s  in c o n d u c t w hich c re a te s  a  fo rse e a -

a re  o n e  in six  t h a t  a  b u lle t  w ill fa ll u n d e r  
th e  h a m m e r  w h e n  th e  c y lin d e r  is s p u n  a n d  
th e  t r ig g e r  is p u lled . S ta te d  o th e rw is e  a  
p a r t ic ip a n t  h a s  a  16.7% c h an c e  o f  b e in g  
k illed  o r  se r io u s ly  in ju re d  a n d  a n  83.3%  
c h an ce  o f  no t b e in g  k illed  o r  se r io u s ly  in ­
ju r e d  in a  g a m e  o f  R u ss ian  R o u le t te  e ac h



tim e  he p u ts  th e  g u n  in  r.is te m p le  a n d  pu iis 
’.h e  t r ig g e r .  H ie a c t  is so u a n g e ro u s  am i so 
la c k in g  r. -oesai •ix.iiity, h o w ev er, ’.h u t it 
o e m o n s tn u e s  - x ’.re m e  in d if fe re n c e  to  hu-
1 »4li .4 : i of" » r • • I*“f

.suit'. /.
• n i I . , ». i'.u 1 •••o wi'iO: . . t.i!

s u g g e s ts  t i i a i  a il a t  th e se  v o n c e p u  <»re -a ic- 
q u a te ly  c o n v ey ed  to th e  ju ry  in th e  / in trie 
p h ra se  " e x tr e m e  im iif fe re ..c e  to  th e  v a lu e  
o f  liu m an  life ."  W e th e re fo re  hold t h a t  th e  
R ev ised  C ode  s u ff ic ie n tly  d is t in g u ish e s  b e ­
tw e e n  reck less  m u rd e r  am i reck less  m a n ­
s la u g h te r  to  s a t is fy  e q u a l p ro te c tio n .-1

[7 ] T h e  tr ia l  c o u rt  in s tru c te d  th e  ju r y  
on seco n d  d e g re e  m u rd e r , m a n s la u g h te r  
a n d  n e g lig e n t  hom icide. T h e  ju r y  w a s  sp e ­
c if ica lly  in fo rm e d  thai. m a n s la u g h te r  a n d  
n e g lig e n t  h o m ic ide  w e re  le s se r  in c lu d ed  o f ­
fe n se s  o f  seco n d  d e g re e  m u rd e r . T h e  c o u r t  
d e f in e d  re ck le ssn e ss  fo r  th e  ju r y .  I t  d id  
n o t  te ll th e  j u r y  t h a t  m u rd e r  w a s  a  s t r i c t  
l ia b ili ty  o f fe n s e  o r  th a t  n e g lig e n ce  r e g a r d ­
in g  th e  s u r ro u n d in g  c irc u m s ta n c e s  w a s  s u f ­
f ic ie n t  to  e s ta b lish  m u rd e r . W h ile  th e  p a r ­
tie s  d e b a te d  d is tin c tio n s  b e tw e e n  “ o b je c ­
t iv e ” a n d  “ s u b je c t iv e "  th e o r ie s  o f  e x tr e m e  
in d if fe re n c e  m u rd e r  o u t  o f  th e  j u r y ’s p re s ­
e n ce  in  th e i r  a rg u m e n ts  to  th e  c o u r t  r e g a rd -

3. O u r  dec is io n  is th e re fo re  co m p atib le  w ith  
People  v. Jones. 193 Colo. 250, 565 P.2d 1333 
(Colo.), appeal dismissed. 434 U.S. 962, 98 S .C t. 
498. 54 L .Ed.2d 447 (1977). an d  People v. Po- 
p lis, 30 N .Y .2d 85, 330 N .Y .S.2d 365. 281 
N .E .2d 167 (1972), w hich  d istin g u ish  reck le ss  
m u rd e r  fro m  reck ’ess m an s la u g h te r  u n d e r  sim i­
la r  s ta tu te s  th e reb y  avo id ing  an  equal p ro te c ­
tio n  ch a llen g e . People v. Marcy, 628 P .2d 69. 
7 8 -7 9  (C olo.1981), w ould  su p p o rt an  a rg u m e n t 
th a t  know in g ly  engag ing  in co n d u c t " u n d e r  c ir­
c u m s ta n c e s  m an ifesting  an  e x trem e  in d iffe r­
e n c e  to  th e  v a lu e  o f h u m an  life ,"  AS 11.41.- 
110(a)(2), is v irtua lly  ind istin g u ish ab le  from  
"k n o w in g  th a t  h is  conduct is su b s ta n tia lly  c e r ­
ta in  to  c a u se  d e a th  o r  se rio u s physica l in ju ry  to 
a n o th e r  p e rso n ,"  AS 11.41.110(a)(1). N eitzel 
d o es  n o t m ak e  th is  a rg u m en t an d  it w ould  do 
h im  no  goo d  if he  d id sin ce  bo th  su b sec tio n s  
c o n s titu te  seco n d  deg ree  m u rd e r an d  in to x ica­
tio n  w ou ld  n o t be  re lev an t to  p rec lu d e  a find ing  
o f th e  re le v a n t m en ta l s ta te  u n d e r  e ither. C o n ­
se q u e n tly , w e do n o t decide w h e th e r  A S 11.41.- 
110(a)(2) re ach es  co n d u c t w h ich  AS 11.41.- 
110(a)(1) d o es no t. W e no te  h o w ev er th a t  a 
g am e  of R u ssian  ro u le tte  is no t su b s ta n tia lly  
c e r ta in  to  c a u se  d ea th  o r  se rio u s physica l in ju-

in g  j u r y  in s tru c tio n s , i t  does n o t a p p e a r  
t h a t  th e  in s tru c t io n s  a c tu a lly  g iv en  th e  j u r y  
d if fe re d  m a te r ia lly  f ro m  w h a t  w e find  to  b e  
th e  c o n tro ll in g  law . T o th e  e x te n t  th a t  th e  uic ' ...ii aytp.tirir.e **i»i:t;<«nsu .rs- • r-.:.-:. ”-.s ii'irder f ro m
itaiv.-.iJiugKter a  e r r s  >t tie ueuii u t i l i ty

N 'e itz e is  —m n u c t m e a su re d  a g a in s t  th e  
g ra v ity  o f  th e  r isk  ’ h a t  N o itzc l’s c o n d u c t 
p re se n te d  .o Ms. R eedy , a  q u e s tio n  w e  no  
" in  d ec id e , r.o •uca a s iru c tio n .i  v e re  r e ­
q u e s te d . N e itze l w ou itt be n a r a - p u t  to  a r ­
g u e  th a t  h is c o n d u c t n an  a n y  social u t i l i ty ;  
his c o n d u c t c ioseiy  a p p ro x im a te s  th e  e x a m ­
ples f re q u e n t ly  u sed  In th e  com m on  law  a n d  
in -the M odel P c n a i C ode to  d i f f e r e n t i a te  
re ck le s s  m u rd e r  fro m  m an s la u g h te r .*  
W hile  w e hold t h a t  re ck le s sn e ss  r e g a rd in g  
th e  co n seq u en ces  w a s  th e  re q u ire d  c u iu a b le  
m e n ta i  s t a te  fo r  reck iess  m u rd e r , w e c o n ­
c lu d e  t h a t  th e  in s tru c t io n s  g iv en  a d e q u a te ly  
co n v ey ed  th a t  id e a  to  th e  ju ry .  W e f in d  no 
ev id e n ce  o th e r  th a n  th a t  r e la t in g  to  in to x i­
c a tio n  w h ich  w o u ld  su p p o r t  a n  in s tru c t io n  
on  d im in ish ed  c a p a c ity  an d , a s  w e h a v e  
se e n , in to x ic a tio n  c a n n o t  be  c o n sid e red  by  
th e  j u r y  in  d e te rm in in g  th e  c u lp a b le  m e n ta l  
s t a te s  o f  "k n o w in g ly ” a n d  " re c k le ss ly "  u n ­
d e r  th e  R ev ised  C ode. W e th e re fo re  c o n ­
c lu d e  t h a t  an y  e r r o r  in th e  : i s t ru c t io n s  w a s

ry  and  th e  leg isla tive  rep o rt c lea rly  v iew s th e  
tw o  su b sec tio n s  a s  s im ila r b u t d is tin c t. See  2 
S en a te  Jo u rn a l S u p p lem en t No. 47. a t 9 -1 0  
(Ju n e  12, 1978) (leg isla tive  co m m en ta ry  on  AS 
11.41.110(a)(2)).

F inally, w e n o te  th a t  N eitzel d o es n o t a rg u e  
th a t  " e x tre m e  in d iffe ren ce"  req u ire s  m o re  th a n  
one  po ten tia l v ictim  an d  th e re fo re  w e  do n o t 
re a c h  th a t  issue. See People v. Jones, 193 
Colo. 250, 565 P.2d 1333, appeal dismissed, 434 
U .S. 962. 98 S .C t. 498, 54 L E d .2 d  447 (1977).

4 . T he com m on  w ay  to  d istingu ish  be tw een  tw o  
re la ted  co n cep ts  is to  give exam ples. M ost o f  
th e  ex am p les cu s to m a rily  g iven o f co n d u c t 
w h ich  exh ib its “e x tre m e  ind ifference to  h u m a n  
life"  so closely  para lle l N eitzel’s c o n d u c t th a t  
th e y  w ould  h av e  been  m ore  fav o rab le  to  th e  
s ta te  th a n  th e  in s tru c tio n s  ac tu a lly  given. T h e  
U nited  S ta te s  S u p re m e  C o u rt fo r th is  rea so n  
re jec ted  a  d em an d  fo r g re a te r  c la rifica tio n  on  
th e  issu e  o f cau sa tio n  in connec tio n  w ith  a  
p ro secu tio n  u nder th e  sim ilar N ew  Y ork s ta t ­
u te . See Henderson v. Kibbe, 431 U.S. 145. 156 
n. 16. 97 S.C t. 1730. 1738 n. 16. 52 L E d .2 d  203, 
214 n. 16 (1977).
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n o t in d ic a te  p sy c h ia tr ic  p ro b le m s o f  su ch  
d im e n sio n s  o r  o f  su c h  a  n a tu r e  a s  w o u ld  
j u s t i f y  re m a n d in g  fo r  f u r th e r  p s y c h ia tr ic  
ev a lu a tio n ."

[*'] W h ile  a  f iv e -y e a r  se n te n c e  f o r  a n  
1 8 -y e a r-o ld  c h a rg e d  w ith  h is  f i r s t  fe lo n y  is 
d o u b tle ss ly  a  s e v e re  se n te n c e ,7 w e  c a n n o t 
sa y  th a t  th e  t r ia l  ju d g e  w a s  c le a r ly  m is ta k ­
en . H e  in d ic a te d  th a t  he  w a s  a w a r e  o f  th e  
c r i te r ia  fo r  s e n te n c in g  th a t  w e  h a v e  o f te n  
e n u n c ia te d  b a se d  o n  th e  c a se  o f  S ta le  v . 
C h a n e y ,  477 P .2 d  441, 444 (A la s k a  1970). 
F u r th e rm o re ,  a rm e d  ro b b e ry  is a  v e ry  s e r i ­
o u s  o f fe n s e ,8 a n d  th e  f iv e -y e a r  s e n te n c e  
u n d e r  th e  c irc u m s ta n c e s  h e re  in v o lv e d  is  
c o n s is te n t w ith  o th e r  se n te n c e s  im p o sed  fo r  
a rm e d  ro b b e ry  in  A la sk a .8

A F F I R M E D .

R oger A. P A D IE , P e titio n er, 

v.

S T A T E  of A laska , R espondent.

No. 3113.

.Supreme C o u r t  o f  Alaska.

Dee.  30. 1070.

D e fe n d a n t  w a s  p u t  o n  tr ia l  in  th e  S u ­
p e r io r  C o u r t,  T h ir d  Ju d ic ia l  D is t r ic t ,  A n ­
c h o ra g e  D is t r ic t ,  S e a b o rn  J .  B u c k a lew , J r . ,  
J . ,  f o r  m u rd e r .  P e t i t io n  fo r  re v ie w  w a s  
th e n  b ro u g h t  r e q u ir in g  c o n s id e ra tio n  o f  
q u e s tio n  o f  w h e th e r  c r im in a l t r ia l  j u r y  
m ay  be in s t ru  fed  o n  e le m en ts  o f  le s se r  in ­
c lu d e d  o f f e n s e  > h e n  s ta tu te  o f  l im ita t io n s  
h a s  r u n  o n  le s s e r  o f fe n s e  b u t  n o t  on

6. I t  is elenr th a t M r. M urks bus a  su b stan ­
tia l drinking problem, and there  a rc  also 
indications th a t  he feels gu ilty  as the resu lt 
of the dcnth of his 13-yoar-old s is te r  who fell 
ou t of the re a r of a  sta tio n  wagon tliu t he 
was driving.

7. In  D onlun v. S la te , 527 P.2d 472, 475 
(A laska 1074), we s ta te d :

T he Am erican B a r  Association has sta ted  
th a t  in the vnsv m ajority  of cases prison 
sentences a re  significantly  h igher th an  nrc 
needed to adequately pro tect the in te res ts 
of the public and that, except fo r cases 
involving particularly  serious offenses, 
dangerous offenders and professional crim i­
nals, maxim um  prison term s ought no t' to' 
exceed five years, (em phasis in orig inal)

8. Roubery involves som ewhat d ifferen t con­
siderations, given its  higher po ten tial for 
injury. Th.o court has affirm ed su b stan ­
tia l sentences where violence has actually  
occurred o r where life has been endangered, 
o r where p rio r convictions indicate th a t 
"less ste rn  m easures have proven unsuc­
cessful." Nonetheless, the opinions evidence 
a willingness to tak.c a  hard look a t  the age, 
background and psychiatric  profile of the in ­
dividual offender, and i t  cannot be Raid 
th a t  the court considers the possibility  of 
sentence relief to be au tom atically  fore­
closed in the robbery area. However, it 
would appenr appropria te  to take in to  con­
sideration the  potcntinl in ju ry  to the victim  
in arriv ing  a t  a  proper sentence. C crtnin- 
ly, the use of weapons aggravates the n a tu re  
of the crim e. (footnotes .om itted)

R . E rw in , Fiv.e Years of Sentence Review  
in A laska, :5 U .C.L.A.— Alnska L.Rcv. 1, 13 
(1075).

9. Cleary v . S ta te ,  548 P.2d 952 (A lnska 
1976) (2 consecutive 10-year sentences in  nd- 
d itiou to 5-year federal sentence reversed and 
rcm n n d ed ); D avenport v. S ta te , 543 P.2d 
1204 (A luskn 1975) (20-year sentence re­
m anded) ; A ve ry  v. S ta te , 514 P.2d 637 
(Alnska 1073) (15 years reversed and  re­
m anded) ; I l ix o n  v. S ta te , 508 P.2d 520 
(AlnBka 1973) (10-year sentence fo r robbery 
affirm ed) ; I fa w th o m c  v. S ta te , 501 P .2d 155 
(A laska 1972) (10-year sentence fo r robbery 
renmmled foi^ psychological evaluation and re- 
sen ten e in g j'j--:/fbbi«son. t>. S ta te , 492 P.2d 
106 (A laska 1971) (10-yeur sentence fo r rob­
bery affirm ed) ; Dobinson v. S ta te , 484 P.2d 
6S6 (A laska 1071) (sentence creating  term  
of 22 years im prisonm ent rem anded).
Although we rem anded m any of of these cases, 
we did no t do so because we were convinced 
th a t  the sentences were excessive. T h u s, in 
JIaic thonic , we did not reverse a 10-year s e n ­
tence nlthough we remanded for psychological 
evaluation. IVo recommended a  psychological 
evaluation for purposes of resentencing in D a v­
enport, and in Iiobin.wn, 484 P.2d 6S6 (A laska 
1071), we remunded for psychological evalua­
tion as well as fu rth e r evidence on parole 
board policies. In  .-1 very, we rev.ersed a  15- 
yenr sentence bnsed on im proper sentencing 
procedures bu t indicnted th a t under the fac ts  
of th a t case, a  15-year sentence m ight n o t be 
excessive.
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c h a rg e d  o f fe n s e .  T h e  S u p re m e  C o u rt, 
C o n n o r, J ., h e ld  th a t  j u s t  a s  d e fe n d a n t  m ay  
n o t  be c h a r g e d  w ith  t im e -b a r r e d  o f fe n s e ,  
he  c o u ld  n o t  be  c o n v ic te d  o f  it, e v en  a s  
le s se r  o f f e n s e  in c lu d e d  in  o n e  w h ic h  is n o t 
t im e - b a r r e d ;  a n d  th a t  w h e re  d e fe n d a n t’s 
p ro se c u tio n  fo r  m a n s la u g h te r  w a s  b a r re d  
by s ta tu te  o f  l im ita t io n s , b u t  p ro se c u tio n  
fo r  m u r d e r  w a s  n o t, a n d  w h e re  d e fe n d a n t  
p ro p o se d  d e fe n s e  o f  k ill in g  in h e a t  o f  p a s ­
sion , in s t ru c t io n  o n  m a n s la u g h te r  c o u ld  n o t  
be  g iv e n , b u t  d e f e n d a n t  w a s  e n ti t le d  to  in ­
s t ru c tio n  on  m i t ig a t in g  e f fe c ts ,  o f  p a ss io n  
a n d  p ro v o c a tio n , r e q u ir in g  j u r y  to  a c q u it  
h im  i f  h e  p re s e n te d  su c h  e v id e n c e  in  m it i ­
g a tio n  a n d  S ta te  d id  n o t  n e g a te  i t .

J u d g m e n t  e n te re d .

1. C r im in a l  L a w  <3= 147

J u s t  a s  a  d e fe n d a n t  m a y  n o t  be  
c h a rg e d  w ith  a  t im e -b a r re d  o f fe n s e ,  h e  
m ay  n o t  be c o n v ic te d  o f  it, e v en  a s  a  le s se r  
o f fe n s e  in c lu d e d  in  o n e  w h ic h  is n o t  tim e - 

b a r re d .

2. C r im in a l  L a w  <3=146

S ta tu te  o f  l im ita t io n s  is  to  b e  c o n ­
s tru e d  in  f a v o r  o f  th e  c r im in a l  d e fe n d a n t.

3. C r im in a l  L a w  <3=>l45'/2

S ta tu te  o f  l im ita t io n s  is  ju r is d ic t io n a l .

4. C r im in a l  L a w  <3= l45 '/2

C rim in a l  d e f e n d a n t ,  c h a rg e d  w ith  n o n -  
tim e-b 'ar 'red  o f f e n s £ i> E  m u rd e r ,  by  s e e k in g  
a n  in s t ru c t io n  o n  le s se r  in c lu d e d  t im e -  
b a r re d  o f f e n s e  o f  m a n s la u g h te r ,  d id  n o t  
w a iv e  th e  d e fe n s e  o f  th e  s t a tu te  o f  l im ita ­
tio n s  p e r ta in in g  to  m a n s la u g h te r .  A S  11.-
15.010, 11.15.030, 11.15.040, 12.10.010;
R u les o f  C r im in a l P ro c e d u re ,  ru le  3 1 (c ) .

5. H o m ic id e  <£=42

A  p ro v o k e d  k i ll in g  in  th e  h e a t  o f  p a s ­
sio n  is  n o t  m u r d e r ;  th e  p ro v o c a tio n  n e ­
g a te s  th e  m a lice  w h ic h  is a n  e s se n tia l  e le ­
m en t o f  m u rd e r .  A S  11.15.040.

6. H o m ic id e  3 = 4 2 , 309(4)

A  p ro v o k e d  k ill in g  in  th e  h e a t  o f  p a s ­
sion  c o n s t itu te s  m a n s la u g h te r  a n d  a  d e ­
fe n d a n t  c h a rg e d  w ith  m u rd e r  w h o  p re se n ts  
such  e v id e n c e  is  e n ti t le d  to  a n  in s t ru c t io n

on m a n s la u g h te r  a s  a  le s se r  in c lu d e d  o f ­
fen se . A S  11.15.010, 11.15.030, 11.15.040; 
R u le s  o f  C rim in a l P ro c e d u re ,  ru le  3 1 ( c ) .

7. H o m ic id e  C=>I52

S ta te  m u s t n e g a te  d e fe n se  th a t  k ill in g  
w a s  d o n e  in  th e  h e a t  o f  p a ss io n  b ey o n d  a 
re a so n a b le  d o u b t b e fo re  a  d e fe n d a n t  m ay  
be c o n v ic ted  o f  m u rd e r .  A S  11.15.010,. 11.- 
15.030, 11.15.040; R u le s  o f  C r im in a l P r o ­
c ed u re , ru le  3 1 ( c ) .

8. H o m ic id e  <3=23(1), 35

O ffe n s e s  o f  f i r s t -d e g re e  m u rd e r ,  sec ­
o n d -d e g re e  m u rd e r , a n d  m a n s la u g h te r  r e ­
q u ire  sam e  p h y s ic a l ac t. th e  u n la w fu l  k ill­
in g  o f  a -h u m a n  b e in g ;  th e  d i f f e r e n c e  is in  
th e  m en ta l s ta te  o f  th e  p e r p e t r a to r .  A S
11.15.010, 11.15.030, 11.15 .040; R u le s  o f  
C r im in a l  P ro c e d u re ,  ru le  3 1 ( c ) .

9. H o m ic id e  <3=152

T h a t  d e fe n d a n t  c o u ld  n o  lo n g e r  be  
c o n v ic te d  o f  m a n s la u g h te r  d u e  to  ru n n in g  
o f  s ta tu te  o f  l im ita t io n s  w o u ld  in  no  w a y  
ea se  th e  S ta te ’s b u rd e n  o f  p r o o f  to  c o n v ic t 
h im  o f  m u rd e r . A S  11.15.010, 11.15.030,
11.15.040; R u le s  o f  C r im in a l  P ro c e d u re ,  
ru le  3 1 (c ) .

10. H o m ic id e  <3=295(1)

W h e re  d e fe n d a n t’s p ro se c u tio n  fo r  
m u rd e r  w a s  n o t  b a r r e d  b y  s ta tu te  o f  lim i­
ta tio n s , b u t h e  c o u ld  n o t  b e  p ro se c u te d  fo r  
m a n s la u g h te r  d u e  to r u n n in g  o f  s ta tu te  o f  
lim ita tio n s , a n d  w h e re  d e fe n d a n t  p ro p o se d  
d e fe n se  c la im in g  k ill in g  w a s  d o n e  in  h e a t  
o f  p a ss io n , no  in s tru c t io n  o n  m a n s la u g h te r  
c o u ld  be  g iv en , b u t  d e f e n d a n t  w o u ld  be e n ­
t i t le d  to  in s tru c t io n  o n  m it ig a t in g  e f f e c t  o f  
p a ss io n  a s  p ro v o c a tio n , r e q u ir in g  j u r y  to  
a c q u it  h im  i f  h e  p re se n te d  su c h  e v id e n c e  in 
m it ig a t io n  a n d  S ta te  d id  n o t  n e g a te  it. A S
11.15.010, 11.15.030, 11 .15.040; R u le s  o f  
C rim in a l P ro c e d u re , ru le  3 1 (c ) .

11. C r im in a l  L aw  <3=895(1)

J u r y  in s tru c t io n s  m u s t  a c c u ra te ly  r e ­
f le c t th e  law .

12. H o m ic id e  <3=309(4)

In s t ru c t io n  o r  le s se r  in c lu d e d  o f fe n s e  
o f  m a n s la u g h te r  w o u ld  o n ly  b e  p ro p e r  i f  
s ta te  o f  ev id e n ce  w a s  su c h  t h a t  j u r y  co u ld
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r a tio n a lly  co n c lu d e  th a t  d e fe n d a n t  w a s  n o t 
g u ilty  o f  m u rd e r  by re a so n  o f  p a ss io n  a n d  
p ro v o c a tio n . A S  11.15.010, 11.15.030, 11.- 
15.040; R u le s  o f  C rim in a l P ro c e d u re ,  ru le  

3 1 (c ) .

W en d e ll P . K ay , K a y , C h r is t ie ,  F u ld  & 
S a v ille , a n d  J o h n  A n th o n y  S m ith  a n d  M a x
F . G ru e n b c rg , A n c h o ra g e , fo r  p e ti t io n e r .

A v ru m  M . G ro ss, A tty . G en ., J u n e a u ,  
a n d  Jo s e p h  D . B a lfe , D is t. A tty .,  a n d  W .
H . H a w le y , A ss t.  D is t. A tty .,  A n c h o ra g e , 
fo r  re sp o n d e n t.

B e fo re  B O O C H E V E R , C h ie f  J u s tic e ,  
a n d  R A B I N O W I T Z ,  C O N N O R , a n d  
B U R K E , Ju s tic e s .

C O N N O R , Ju s tic e .

T h is  p e ti t io n  f o r  re v ie w  re q u ir e s  u s  to  
c o n s id e r  w h e th e r  a  c r im in a l t r ia l  j u r y  m ay  
be in s t ru c te d  on  th e  e le m e n ts  o f  a  le s se r  
in c lu d e d  o f fe n s e  w h en  th e  s ta tu te  o f  lim i­
ta t io n s  h a s  ru n  o n  th e  le s se r  o f f e n s e  b u t 
n o t  th e  c h a rg e d  o ffe n s e .

O n  N o v e m b e r  3, 1966, M ic h ae l C h r is t ia n  
d is a p p e a re d  in A n c h o ra g e . H is  bo d y  h a s  
n e v e r  b een  fo u n d . O n  M a y  9, 1975, m o re  
th a n  e ig h t  y e a r s  la te r , R o g e r  A . P a d ie  w a s  
in d ic te d  fo r  th e  f i r s t  d e g re e  m u r d e r  o f  
C h r is t ia n .  A  m is tr ia l  w a s  d e c la re d  in  P a -  
d ie ’s f i r s t  t r ia l  in  S e p te m b e r  1976. W e  
h a v e  g ra n te d  h is  p e tit io n  fo r  re v ie w , a n d

I. T he S tu te  cites two recent cases consider­
ing an analogous problem uml.cr 18 U .S.C. § 
1153, the M ajor Crimes Act. T h is net con­
fers federal jurisd ic tion  over certa in  enum er­
ated serious crim es committed by Indiuns on 
Ind iun  reservations. Among the crim es is 
“assau lt resulting  in serious bodily in ju ry ."  
Simple assnu lt and ba tte ry  is no t umong the 
crim es listed.

In  Keeble  o. United S ta tes, 412 U .S. 205, 
03 S.Ct. 1903, 36 L .Ed.2d .844 (1073), a  de­
fendant charged under the M ajor Crim es Act 
w ith assau lt resulting  in serious bodily in ju ry  
sought an in struction  on sim ple ussuult. a 
lesser included offense. T he tr ia l cou rt de­
nied the instruction  on the ground th a t there  
was no federal jurisd iction  over this offense. 
Iveeble appealed his conviction of the gr,enter, 
charged offense on the ground th a t  he wns 
prejudiced by denial of the in struction  on the

s ta y e d  th e  r e tr ia l  p e n d in g  o u r  d ec is io n , to 
c o n s id e r  th is  q u e s tio n  o f  f i r s t  im p re ss io n  
in  A la sk a  a n d  to  g u id e  th e  c o u r t  on  re tr ia l .

T h e  g e n e ra l  s ta tu te  o f  l im ita tio n s , A S
12.10.010, sp e c if ie s  th a t  a  p ro se c u tio n  fo r  
m u rd e r  m a y  be co m m en ced  a t  a n y  tim e. A  
p ro s e c u tio n  fo r  a n y  o th e r  o f f e n s e  m u s t be 
c o m m e n ce d  by in d ic tm e n t o r  w a r r a n t  w i th ­
in  f iv e  y e a r s  a f t e r  th e  o f fe n s e  w a s  co m ­
m itted . H e n c e  a t  th e  tim e  P a d ie  w a s  in ­
d ic te d , n o  c h a rg e  o th e r  th a n  m u rd e r  cou ld  
be b ro u g h t  fo r  c o n d u c t o c c u r r in g  a t  th e  
tim e  o f  C h r is t ia n ’s d isa p p e a ra n c e .

[1 -4 ]  J u s t  a s  a  d e fe n d a n t  m ay  n o t  be 
c h a rg e d  w ith  a  t im e -b a r re d  o f fe n s e ,  he  
m a y  n o t  be  c o n v ic te d  o f  it, ev en  a s  a  le sse r  
o f f e n s e  in c lu d e d  in  o n e  w h ich  is n o t  tim e - 
b a r re d .  N e a r ly  all c o u r ts  w h ich  h a v e  c o n ­
s id e re d  th e  q u e s tio n  h a v e  so he ld . See, e. 
g., Askins v. United Slates, 102 U .S .A p p . 
D .C . 198, 251 F .2 d  909 (1 9 5 8 ) ;  People v. 
Picetti, 124 C a l. 361, 57 P . 156 (1 8 9 9 ) ; 
People v. Di Pasquale, 161 A .D . 196, 146 
N .Y .S . 523 (1 9 1 4 ). But see, e. g., People 
v. Lohnes, 76 M isc .2 d  507, 351 N .Y .S .2 d  
279 (S u p .C t.1 9 7 3 ) . Sec generally A n n o t., 
4 7  A .L .R .2 d  887 (1 9 5 6 ), a n d  c a se s  c ite d  
th e re in .  T h is  c o n c lu s io n  fo llo w s fro m  th e  
p r in c ip le s  th a t  th e  s ta tu te  o f  l im ita t io n s  is 
to  be c o n s tru e d  in  f a v o r  o f  th e  d e fe n d a n t, 
a n d  th a t-  th e  s ta t t r te r ; ;o f " l im ita t io n s  is 
ju r is d ic t io n a l .1 B y  se e k in g  a n  in s tru c t io n  
o n  m a n s la u g h te r ,  no w  t im e -b a rre d , P a d ie

lesser offense. T he Suprem e C ourt agreed, 
and held th a t  lie was .entitled to the in struc­
tion even though the lesser offense was not 
named in the ju risd ic tional s ta tu te .

Felicia v. United S ta tes, 405 F.2d 353 (8th 
C ir.) , cert, denied, 410 U .S. 840, 05 S .C t. 88, 
42 L.Ed.2d 70 (1074), considered a question 
not addressed in K eeb le : w hether, if the
ju ry  found the defenduut guilty  of the lesser 
offense, a  judgm ent of conviction could be en­
tered. T he defendant claimed the f.ederul 
court w as w ithout ju risd ic tion  over the lesser 
offense, a ssau lt and battery , since i t  was not 
listed in the M ajor Crimes Act. T he court dis­
agreed.

In  view of the general ru le th a t th.c stu tu tc  
of lim ita tions prevents conviction fo r n time- 
bnrrcd offense oven when i t  is a  lesser of­
fense included in one which is no t tim e-bur­
red, wo do no t find Felicia  persuasive.
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d o es  n o t  w a iv e  th e  d e fe n s e  o f  th e  s ta tu te .  
Askins, supra. Sec also Waters v. United 
States, 328 F .2 d  739, 7 42-44  (1 0 th  C ir.
1964).

[ 5 - 7 ]  P a d ie  in te n d s  to  in tro d u c e  e v i­
d e n c e  o f  p a s s io n  a n d  p ro v o c a tio n  in  h is  d e ­
fe n se . A  p ro v o k e d  k ill in g  in  th e  h e a t  o f  
p a s s io n  is  n o t  m u r d e r ;  th e  p ro v o c a tio n  n e ­
g a te s  th e  m a lic e  w h ic h  is a n  e s se n tia l  e le ­
m e n t  o f  m u rd e r .2 1 R . A n d e rso n , Whar­
ton’s Criminal Law and Procedure § 274 
(1 9 5 7 ) . S u c h  a  k i ll in g  c o n s t itu te s  m a n ­
s la u g h te r  ( A S  11.15.040), a n d  a  d e fe n d a n t  
c h a rg e d  w ith  m u rd e r  w h o  p re s e n ts  su c h  
e v id e n c e  is e n ti t le d  to  a n  in s t ru c t io n  on  
m a n s la u g h te r  a s  a  le s s e r  in c lu d e d  o f fe n s e .  
A la sk a  R .C r im .P ro c .  3 1 ( c ) ; Gray v. State, 
463 P .2 d  897, 906 (A la s k a  1 9 7 0 ); Jennings 
v. State, 404 P .2 d  652, 655 (A la s k a  1965).

P r io r  to  th e  f i r s t  t r ia l  o f  th is  case , P a d ie  
r e q u e s te d  su c h  a n  in s tru c t io n . T h e  t r ia l  
c o u r t  d e n ie d  it ,  a n d  a lso  ru le d  th a t  th e  
s t a tu te  o f  l im ita t io n s  b a r re d  P a d ie  f ro m  
p r e s e n t in g  e v id e n c e  o f  p ro v o c a tio n  a n d  
p ass io n .

O u r  s ta tu te s  d e f in e  f i r s t  d e g re e  m u rd e r  
a s  a  k i l l in g  b y  ‘‘[ a ]  p e rso n  . . .  o f  
so u n d  m e m o ry  a n d  d is c re t io n , p u rp o se ly , 
a n d  . . .  o f  d e lib e ra te  a n d  p re m e d i­
ta te d  m a lic e ” o r  a  k i ll in g  by  p o iso n  o r  in  
th e  c o m m iss io n  o f  c e r ta in  ^ en u m era ted  fe lo ­
n ie s . A S  11.15.010. S e c o n d  d e g re e  m u r ­

d e r  is  a  k i l l in g  c a r r ie d  o u t  " p u rp o s e ly  a n d  

m a lic io u s ly .”  A S  11.15.030. M a n s la u g h te r  

is  a n  u n la w fu l  k i l l in g  w h ic h  is  n e i th e r  f i r s t  

n o r  se c o n d  d e g re e  m u rd e r .  A S  11.15.040.

2. T he S tn to  m ust negate th is defense be­
yond n reasonable doubt before a defendant 
m ay be convicted of m urder. M ultaney  r . 
W ilbur, 421 U .S . GS4. 05 S .C t. 1881, 44 L .E d. 
2d 50S (1075).

3. F o r  a  review  of the h isto ry  of A laska 's 
crim inal homicide s ta tu te s , and th e ir re la tio n ­
sh ip  to each o ther, see Gray v. S ta te ,  403 
P.2d .807, 901-07 (A laska 1070).

4. M r. .Justice F ra n k fu r te r  stressed  the need 
for com plete and d e a r  ju ry  in stru ctio n s on 
the m ental elem ent of each degree of crim inal 
homicide, when the defendan t's  m ental s ta te  
is u p rincipal is su e :

[8 ]  A ll th re e  o f  th e se  o f fe n s e s  re q u ire  
th e  sam e  p h y sica l ac t, th e  u n la w fu l  k illin g  
o f  a  h u m a n  b e in g . T h e  d i f f e r e n c e  is  in 
th e  m en ta l s ta te  o f  th e  p e r p e t r a to r .  Jen­
nings v. Slate, 404 P .2d  652, 655 (A la sk a
1965).3 M r. J u s t ic e  F r a n k f u r t e r  e x p re sse d  
th is  so m e w h a t m o re  g r a p h ic a l ly :  .

“ [ A ]  m u sc u la r  c o n tr a c t io n  re s u l tin g  in  a 
h o m ic id e  d o e s  n o t  c o n s t itu te  m u rd e r . 

E v e n  th o u g h  a  p e rso n  be th e  im m e d ia te  
o c ca s io n  o f  a n o th e r ’s d e a th ,  he  is n o t  a  
d e o d a n d  to  be fo r f e i te d  lik e  a  th in g  in 
th e  m ed iev a l law . B e h in d  a  m u sc u la r  
c o n tra c t io n  r e s u l t in g  in  a n o th e r ’s d e a th  
th e r e  m u st be c u lp a b ili ty  to  tu r n  h o m i­
c id e  in to  m u rd e r .”

Leland v, Oregon, 343 U .S . 790, 803, 72 S. 
C t. 1002, 1009, 96 L .E d . 1302, 1311 (1952) 
(d is s e n t in g  o p in io n ) .

[9 ]  H e n c e  P a d ie  m ay  n o t  b e  c o n v ic ted  
o f  m u rd e r  u n les s  th e  j u r y  f in d s  th a t  h e  
p o ssesse d  th e  c u lp a b le  m e n ta l s ta te  sp ec i­
f ie d  in e ith e r  th e  f i r s t  o r  th e  se c o n d  d e g re e  
m u r d e r  s ta tu te .  H e  is, o f  c o u rse , e n tit le d  
to  h a v e  th e  j u r y  in s t ru c te d  to  th is  e f fe c t.  
T h a t  h e  c an  n o  lo n g e r  b e  c o n v ic te d  o f  
m a n s la u g h te r  in  n o  w a y  e a se s  th e  S ta te ’s 
b u rd e n  o f  p ro o f  to  c o n v ic t h im  o f  m u rd e r .

I f  P a d ie  p re se n ts  e v id e n c e  o f  p ro v o c a ­
tio n  a n d  p assio n , b u t no  in s t ru c t io n  te lls  
th e  ju r y  h o w  th is  ev id e n ce  r e la te s  to  th e  
e le m e n t o f  m alice , th e  j u r y  w ill b e  le f t  in 
d o u b t a s  to  th e  re le v a n c e  a n d  leg a l e f fe c t  
o f  th is  ev id en ce .4 .W e  a g r e e  w ith  P a d ie  
th a t  th e re  is  a  d a n g e r  th a t  th e y  m ig h t  c o n ­
v ic t  h im  o f  seco n d  d e g re e  m u rd e r  in th o se  
c irc u m s ta n c e s  ev en  th o u g h , c o r re c tly  in -

“ (T ]b o  justification  for finding first-d,e- 
greo m urder prem editation was so tenu­
ous th a t  the ju ry  ought no t to have been 
le f t to founder and flounder w ithin the 
dnrk  emptiness of legal jargon . T he in­
struc tions to the ju ry  on the v ital issue 
of prem editation consisted of th readbare  
generalities, a jum ble of em pty abstractions 
equally suitable for any o th e r charge of 
m urder w ith nono of the. clenienrs th a t 
arc  d istinctive about th is case. . . . ”

Fi.iher v. United State*. .128 U .S. (I).",. ISO- 
87, ti(J S.Ct. 1318, 1330, 00 L .E d. 1382, 130(5 
(1040) (dissenting opinion) (footnote om it­
ted ).
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s t ru c te d .  th e y  w o u ld  re c o g n iz e  th a t  he  w a s  
g u ilty  o f  no  c r im e  m o re  s e r io u s  th a n  
m an s lau g h te r.®  P a d ie  se e k s  o n ly  th e  sam e  
p ro te c tio n  a g a in s t  a n  u n ju s t i f ie d  c o n v ic tio n  
fo r  m u r d e r  w h ic h  is g iv e n  to  d e f e n d a n ts  a s  
a  m a t te r  o f  c o u rse  w h e n  th e  le s se r  o f f e n s e  
is  n o t  t im e -b a r re d .

I n  Askins v. United States, 102 U .S . 
A p p .D .C . 198, 251 F .2 d  909 (1 9 5 8 ), a  c o n ­
v ic t io n  o f  a  t im e -b a r re d  le s se r  o f f e n s e  w a s  
s e t  a s id e . T h e  c o u r t  sa id  th a t  th e  d e f e n d ­
a n t  w a s  n o t  to  b e  d e n ie d  r e l ie f  b e c a u se  he  
h a d  n o t  o b je c te d  to  th e  in s t ru c t io n  on  th e  
le s s e r  o f fe n s e .

“ [ H ] e  c o u ld  h a v e  re q u e s te d  t h a t  o n ly  th e  
is su e  o f  f i r s t  d e g re e  m u rd e r  be su b m itte d  
to  th e  ju r y .  B u t  h e  lo s t  n o  r ig h t  by  n o t  
d o in g  th e  la t te r .  H e  w a s  n o t  r e q u ir e d  to  
a s k  fo r  a  v e rd ic t  o f  e i th e r  f i r s t  d e g re e  
m u r d e r  o r  o f  n o t  g u i l ty ;  h e  c o u ld  seek  a  

v e rd ic t  o f  e i th e r  se c o n d  d e g re e  m u rd e r  
[ t im e - b a r r e d ]  o r  o f  n o t  g u ilty

II

Id. a t  912.

T w o  y e a r s  la te r ,  a  p a n e l in c lu d in g  tw o  
o f  th e  th r e e  ju d g e s  w h o  d e c id ed  Askins, 
d e c id e d  Chaifets. v. United States, 109 U .
S .A p p .D .C . 349, 288 F .2 d  133 (1 9 6 0 ), rev’d 
in part on other gds., 366 U .S . 209, 81 S . 
C t. 1051, 6  L .E d .2 d  233 (1 9 6 1 ). Chaifets

5. [ I ]  t is no answ er to p e titioner’s demand
fo r a  ju ry  in struction  on a  lesser offense 
to  nrgue th a t  a  defendan t mny be b e tte r off 

‘ " 'w i th o u t  su c li-m i.in s tru c tio n . T rue, if  the 
prosecution has no t established beyond a 
reasonable doubt every elem ent o f the of­
fense charged, and if  no lesser offense in ­
stru c tio n  is offered, the ju ry  m ust, as a  the­
o retical m atter, re tu rn  a verd ic t o f acqu it­
tal. B u t  a defendant is entitled  to a  les­
se r  offense in stru ctio n — in this context or 
nny o th er— precisely because he ahould not 
be exposed to the su b stan tia l risk  th a t 
th e  ju ry ’s p ractice  will diverge from  theory. 
W here one of the elem ents of the offense 
charged rem ains in doubt, bu t the defendant 
is plain ly  guilty  of some offense, the ju ry  
is likely to resolve its  doubts in favor of 
conviction."

K ecblo v. U nited S ta tes , 412 U .S. 205, 212-13, 
03 S .C t. 1003, 1007, 30 L.Ed.2d 844, 850

h e ld  th a t ,  s in ce  th e  d e fe n d a n t  co u ld  n o t  be 
c o n v ic te d  o f  th e  le sse r  o f fe n s e  (c i t in g  As­
kins), th e  ju r y  co u ld  n o t be to ld  o f  it, e v en  
a t  th e  d e fe n d a n t 's  re q u es t, s in ce  a ll j u r y  
in s t ru c t io n s  m u s t a c c u ra te ly  r e f le c t  th e  
law . C h a ifc tz  w a s - c o n v ic te d  o f  th e  g r e a t ­
e r  o f fe n s e ,  n o t tim e -b a rre d , c h a rg e d  in  th e  
in d ic tm e n t. A t t r ia l  he  h a d  u n su c c e ss fu lly  
a sk e d  fo r  a  ju r y  in s tru c t io n  on  th e  tim e- 
b a j r e d  le s se r  o f fe n s e . O n  a p p ea l h e  c o n ­
te n d e d  th a t  he  w as p re ju d ic e d  by d e n ia l  o f  
th e  in s tru c tio n . H is  c o n v ic tio n  w a s  a f ­
f irm e d .

[1 0 -1 2 ]  W e  a g re e  w ith  th e  Chaifets 
d e c is io n  th a t  ju r y  in s tru c t io n s  m u s t a c c u ­
r a te ly  re f le c t  th e  law . A c c o rd in g ly , th e  
j u r y  sh o u ld  n o t be in s tru c te d  th a t  th e y  m ay  
f in d  P a d ie  g u ilty  o f  m a n s la u g h te r . N e v e r ­
th e le ss , P a d ie  is e n tit le d  to  a n  in s t ru c t io n  
o n  th e  m it ig a t in g  e f fe c t  o f  p a ss io n  a n d  
p ro v o c a tio n , r e q u ir in g  th e  ju r y  to  a c q u it  
h im  i f  h e  p re se n ts  su ch  ev id e n ce  in  m it ig a ­
tio n  a n d  th e  s ta te  d o es n o t  n e g a te  i t .0 T h e  
in s t ru c t io n  w e a u th o r iz e  in  th is  c a se  a v o id s  
th e  p ro b lem s fa c e d  by  th e  Askins a n d  
Chaifets c o u rts , b ecau se  it  d o e s  n o t  p e rm it  
th e  j u r y  to  f in d  P a d ie  g u ilty  o f  m a n s la u g h ­
te r .  T h e  d r a f t in g  o f  su c h  a n  in s t ru c t io n  
w e  le a v e  to  th e  t r ia l  c o u r t .7

E R W I N , J .,  n o t p a r tic ip a tin g .

(1973), described in noto 1 supra. (E m phasis 
in  originnl.)

6. T h e  instruction  mny be given only in  the 
circum stances in which an in struction  on a  
lesser included offense would o rd inarily  be 
proper, th a t is,* if  the  s ta to  of the evidence 
iB such th a t the ju ry  could ra tionally  con­
clude th a t Padie is not guilty  of m urder by 
reuson of passion and provocation. K eeble  
v. U nited S ta tes, supra  412 U .S. n t 208, 93
S.C t. n t 1995, 30 L.Ed.2d a t  847.

7. W o find i t  unnecessary to rcncli Pad ie’s 
contention thn t the due process clause en ti­
tles him to this instruction . N or do we con­
sid e r the  question, to which some of the cited 
au th o ritie s  rolute. w hether Padie could in 
these circum stances plead guilty  to  m an­
slaughter.

t
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S T A T E  O F  A L A S K A  1987 L E G I SLA TIV E SESSION
FISCAL N O T E

RF.OUF.ST:

R e v is io n  D a t e : _______________________
T id e  An Act establishing a 
creating the Alaska State 
and establishing the arts 
b r o a d c a s t i  n 9- a c r . n n n i . , . . p - t x .
Sponsor: Rep. Boyer and Cato

B ill  V e r s i o n : 
P u b lis h  D a t e :

HB 236

.Dept, of Administrate
State lo t te ry , 
Lottery Coro . , 
.and, public .

rru^ A Ia“ ka' Public Broadcasting
 Commission_______________
Components :__A£R£_________________

R equestor: House Labor & Commerce Commit t e e  
EXPENDITURES/REVENUES: (Thousands of Dollars)

O P E R A T IN G F Y  87 F Y  88 F Y  89 F Y  9 0 F Y  91 F Y  9 2

PERSONAL SER V IC ES
TRAVEL
CONTRACTUAL
SU PPLIES
EQUIPMENT
LAN D &  STR U C TU R ES
G R A N TS, C L A IM S
M ISCELLANEOUS

0 0 D n n n
0 0 0 0 n n
0 n n n n n
0 0 .. 0 0 0 o

0 o . 0 n 0 0

T O T A L  O P E R A T IN G 0 0 0 0 0 0

CAPITAL ! o 1 o 0 0 1 . 2 . . . . 1 0

REVENUE j Estimate pf lo t te ry revenue should be obtained fronj Departmeit 
of Revenue .

F U N D I N G :  (T h o u s a n d s  o f  D o lla rs )

G E N E R A L  F U N D  

F E D E R A L  F U N D S  

o r i i E R  

T O T A L

0 0 0 0 0 0

0 0 0 0 0 0

0 . ....... \ Q ..........- 0 0 0 0
n _ P _________ .n n o , Q _ .  .

POSITIONS:
F U L L T IM E
PART-TIM E
TEM PORA RY

0 0 0 0 0 0
D • 0 0 0 0 0
0 0 0 0 0 0

A N A L Y S I S  :  (A tta c h  a  se p a ra te  p a g e  i f  n e ce ssa ry )

No additional expenditures o f any type are anticipated by the APBC as a 
resu lt of th is b i l l .

(

P re p a re d  by: Charles M. Northri p G L u L 465-2846
D i v i s i o n :_ Alaska Public Broadcasting D a t e : April 22. 1987

A p p ro v e d  by  C o m m is s io n e r : Garre.y Peska   p a ( e .
A g e n c y : Department of Administration '______________
D is tr ib u tio n  (b y  p re p a re r  ) :

L e g is la tiv e  F in a n c e  
L e g is la tiv e  S p o n s o r  
R eq u es to r

O ff ice  o f  M a n a g e m e n t a n d  B u d g e t 1 ..
Im p ac ted  A g e n cy t ies) PaSe ----------- o f  —
S e n a te  S e c re ta ry



POSITION PAPER 
B i l l #HB 236

This b i l l would establish an o f f ic ia l Alaska State Lottery, to be 
operated by an Alaska State Lottery Corporation. The net proceeds of the 
lo t te ry (a fte r expenses and prizes) would be deposited in an arts and 
public broadcasting account with in the State's general fund. The Alaska 
State Council on the Arts and the Alaska Public Broadcasting Commission 
would receive th e ir appropriations, via the regular appropriations 
process, on an annual basis, from the lo tte ry proceeds. The leg is la tu re 
would reta in authority to make annual appropriations and would also 
maintain authority to fund other a c t iv i t ie s of State government from 
proceeds remaining in the lo t te ry fund.

The major impacts o f an o f f ic ia l State lo t te ry , insofar as State 
government is concerned, would be fe l t  by the Department of Revenue, 
which would be required to administer the new Vottery corporation. The 
problems associated with establishing and policing a State lo t te ry are 
best le f t , therefore, to that department.

The impact on the Alaska Public Broadcasting Commiision, currently housed 
in the Department o f Administration, would be to change i ts  soi,vce of 
State revenue from regular General Fund monies to a specific accen t in 
the General Fund.

CommissrGjfeT"Gar fey Peska 
Department o f Administration
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

REQU.ES.T_
R e v i s i o n  O a t e : _____________________________
T i t l e :  " E s t a b l i s h i n g  a  s t a t e  l o t t e r y ,  
c r e a t i n g  t h e  Ak S t a t e  L o t t e r y  C o r p . . -  
S p o n s o r :  B o v e r  & C a t o ____________________

B i l l  V e r s i o n :  HB 236 
P u b l i s h  D a t e : __________

Age nc y A f f e c t e d :  D e p a r t m e n t  o f  R e v en u e  
BRU: P u b l i c  S e r v i c e s  O o e r a t i n o ________

C o m p o n e n t s :  __________________________________
R e q u e s t o r :  L a b o r

EXPENDITURES/REVENUES: ( T h o u s a n d s  o f  D o l l a r s )
| OPERATING I FY 87  I FY 88  I FY 89  I FY 90 I FY 91 I FY 92 |

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS/CLAIMS
MISCELLANEOUS____I

I TOTAL OPERATING

I 0
0
0
0
0
0
0
0
0

169.8
80.8

238.3
4.0

71.6
0
0
0

564.5

I I I

I CAPITAL -  I

1-REVENUE

FUNDING: ( T h o u s a n d s  o f  D o l l a r s )

| GENERAL FUND 
j FEDERAL FUNDS 
1-QIH.LR___________
| TOTAL

0 | 564.5 |
0 | 0 |
0 I 0 |
0 | 564.5 |

POSITIONS:
| FULL-TIME 
j PART-TIME 
j TEMPORARY

ANALYSIS: See  a t t a c h e d

P r e p a r e d  b y :  S a l l y  S m i t h  
D i v i s i o n :  Pub!  i c S e r v i  ct<s

A p p r o v e d  by 
Commi s s i o n e r :  

A g e n c y :  Re v e n u e

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) :  

L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r

O f f i c e  o f  Ma n ag emen t  & B u d g e t  
I m p a c t e d  A g e n c y ( i e s )
S e n a t e  S e c r e t a r y

page _L of _fi

P h o n e :  4 6 5 - 2 3 9 2
D a t e :  A p r i l  2 4 .  1987

D a t e :



CONTINUATION OF FISCAL NOTE ANALYSIS

F o r  B i l l / R e s o l u t i o n  HB 236

T h i s  f i s c a l  n o t e  a s s u m e s  t h a t :

Assumptions:

1) t h e r e  w i l l  be  f o u r  s t a f f  members  f o r  p r e - p l a n n i n g ,  r e s e a r c h  c o o r d i n a t i o n  a nd  
t r a n s i t i o n  w i t h  t h e  c o n t r a c t o r s  a nd  t h e  b o a r d ;

2 )  t h e  s t a f f  w i l l  be  l o c a t e d  i n  A n c h o r a g e ;

3 )  r e s e a r c h  f o r  an a n a l y s i s  o f  i n - s t a t e  i m p l i c a t i o n s  w i l l  be  c o n t r a c t e d ;
4 )  m o v i n g  e x p e n s e s  f o r  t h e  e x e c u t i v e  d i r e c t o r  w i l l  be  p a i d ;

5 )  FY89 f i g u r e s  w i l l  be  d e t e r m i n e d  by s t a f f  a nd  t h e  b o a r d ;
6 )  t h e  b o a r d  w i l l  be  a p p o i n t e d  by S e p t e m b e r  a nd  w i l l  m e e t  m o n t h l y  d u r i n g  t h e  

d e v e l o p m e n t  p e r i o d  t o  d e v e l o p  p o l i c i e s  and  h o l d  p u b l i c  h e a r i n g s .

EEBSflML SEBHCES

The E x e c u t i v e  D i r e c t o r  w i l l  h a n d l e  a d m i n i s t r a t i v e  i m p l e m e n t a t i o n  o f  r e g u l a t i o n s  o f  t h e  
c h a p t e r  a nd  a d m i n i s t r a t i o n  o f  t h e  l o t t e r y  c o r p o r a t i o n .  A R e s e a r c h  A n a l y s t  IV w i l l  
c o o r d i n a t e  t h e  d i r e c t i o n  o f  t h e  c o n t r a c t e d  r e s e a r c h  a nd  g a t h e r  d a t a  a nd  i n f o r m a t i o n  f r om 

o t h e r  s t a t e  l o t t e r i e s .  The A n a l y s t / P r o g r a m m e r  w i l l  r e v i e w  p r o p o s e d  c o m p u t e r  s o f t w a r e  
r e q u i r e d  f o r  i m p l e m e n t a t i o n .  A c o n t r a c t o r  may be  s e l e c t e d  t o  i m p l e m e n t  t h e  c o m p u t e r  

s y s t e m  and  t h e  o p e r a t i o n a l  e nd  o f  a  l o t t e r y .  T h i s  o p t i o n  o f f e r s  l o w e r  s t a r t u p  c o s t s  b u t  
d o e s  n o t  p r o v i d e  a  s t r u c t u r e  f o r  s t a t e - s e l e c t e d  e x p a n s i o n .

P e r s o n a l  s e r v i c e s  a s s u m p t i o n s :  The A d m i n i s t r a t i v e  A s s i s t a n t  w i l l  be  h i r e d  a s  a
t e m p o r a r y  b e g i n n i n g  J u l y  1 t o  p r o v i d e  r e s e a r c h  a s s i s t a n c e  a nd  c l e r i c a l  b a c k - u p .  The 
R e s e a r c h  A n a l y s t  w i l l  be  a p p o i n t e d  by t h e  b o a r d  on a t e m p o r a r y  b a s i s  b e g i n n i n g  i n  

S e p t e m b e r .  The E x e c u t i v e  D i r e c t o r  w i l l  be  a p p o i n t e d  by J a n u a r y  a n d  w i l l  s e l e c t  t h e  
A n a l y s t / P r o g r a m m e r .

1 E x e c u t i v e  D i r e c t o r  
1 R e s e a r c h  A n a l y s t  IV 

1 A d m i n i s t r a t i v e  A s s i s t a n t  I I  
1 A n a l y s t / P r o g r a m m e r  IV

6 , 6 6 2 6 mos. 3 9 , 9 7 2

4 , 9 6 1 9 mos. 4 4 , 6 4 9
3 , 1 6 0 12 mos. 3 7 , 9 2 0
4 , 2 9 1 5 mos. 2 1 . 4 5 5

$ 1 4 3 , 9 9 6

B o a r d  c o m p e n s a t i o n  a s s u m p t i o n s :  The b o a r d  w i l l  be  c o m p e n s a t e d  a t  $150 p e r  d a y  f o r
m o n t h l y  m e e t i n g s ,  w h i c h  b e g i n n i n g  i n  S e p t e m b e r  w i l l  b e  two d a y s  e a c h ,  p l u s  o ne  day 

t r a v e l  t i m e .  B e g i n n i n g  i n  J a n u a r y ,  m e e t i n g s  w i l l  b e  c o m b i n e d  w i t h  p u b l i c  h e a r i n g s  a s  

p o l i c i e s  d e v e l o p  and  w i l l  be  t h r e e  d a y s  i n  l e n g t h ,  p l u s  o n e  d a y  t r a v e l  t i m e .  T h r e e  
m e e t i n g s  w i l l  b e  h e l d  i n  r u r a l  a r e a s  n e c e s s i t a t i n g  a n a d d i t i o n a l  d a y  o f  t r a v e l  t i m e .

4 members  4  m e e t i n g s ,  3 d a y s  e a c h ,  1 5 0 . 0 0 / d a y  7 , 2 0 0
3 m e e t i n g s ,  4  d a y s  e a c h ,  1 5 0 . 0 0 / d a y  7 , 2 0 0

3 m e e t i n g s ,  5 d a y s  e a c h , . 1 5 0 . 0 0 / d a y  9 . 0 0 0

$ 2 3 , 4 0 0

The b o a r d  w i l l  a l s o  be  t r a v e l i n g  o u t  o f  s t a t e  f o r  f a m i l i a r i z a t i o n  w i t h  o t h e r  l o t t e r y  
o p e r a t i o n s .  T h e s e  t r i p s  w i l l  r e q u i r e  f o u r  d a y s  o f  c o m p e n s a t i o n .

4 members  4  d a y s  t r a v e l  $ 2 , 4 0 0

Total personal se rv ices  S169.796.
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I

TRAVEL

I n - s t a t e  t r a v e l  w i l l  be  n e c e s s a r y  f o r  c o o r d i n a t i o n  o f  s t a r t - u p  o f  l o t t e r y ,  m o n t h l y  b o a r d  

m e e t i n g s  d u r i n g  d e v e l o p m e n t  p e r i o d ,  a n d  p u b l i c  h e a r i n g s .  O u t - o f - s t a t e  t r a v e l  i s  

r e q u i r e d  f o r  s e m i n a r s  a nd  o n - s i t e  t r a i n i n g  i n  l o t t e r y  s t a t e s .

I n - s t a t e

B o a r d  m e e t i n g s  a s s u m p t i o n s :  The b o a r d  w i l l  m e e t  m o n t h l y  b e g i n n i n g  i n  S e p t e m b e r .  

T h e s e  m e e t i n g s  w i l l  b e  c o mb i ne d  w i t h  p u b l i c  h e a r i n g s  a s  p o l i c i e s  a r e  d e v e l o p e d .  The 
i n i t i a l  b o a r d  m e e t i n g s  f r om S e p t e m b e r  t h r o u g h  O e ce m b e r  w i l l  be  h e l d  i n  A n c h o r a g e .  
P u b l i c  h e a r i n g s  w i l l  be  h e l d  i n  c o n j u n c t i o n  w i t h  t h e  m e e t i n g s  f ' o m  J a n u a r y  t h r o u g h  

J u n e  i n  A n c h o r a g e ,  F a i r b a n k s ,  J u n e a u ,  K o t z e b u e .  8 e t h e l  a nd  K e t c h i k a n .  One b o a r d  
member  w i l l  r e s i d e  i n  A n c h o r a g e ,  o n e  i n  F a i r b a n k s ,  o n e  i n  K e t c h i k a n  a nd  one  i n  
Nome. The C o m m i s s i o n e r  o f  R e v e n u e  w i l l  r e s i d e  i n  J u n e a u .

M o n t h l y  m e e t i n g s  h e l d  i n  A n c h o r a g e ,  S e p t e m b e r  t h r o u g h  O e c em b er :

A i r  f a r e  ( c o a c h )
4 m embe rs  t r a v e l ,  4 t r i p s  5 , 8 0 8

P e r  d i e m ,  S80 p e r  d a y ,  5 members  
4 m e e t i n g s ,  2 d a y s  p l u s  1 d a y  t r a v e l  e a c h  4 , 4 8 0

M e e t i n g s  c o m b i n e d  w i t h  p u b l i c  h e a r i n g s ,  o n e  i n  e a c h  c i t y :

ANCHORAGE:
A i r  f a r e  ( c o a c h ) ,  4 members  t r a v e l  1 , 4 5 2

P e r  d i e m ,  $80 p e r  d a y ,  5 members

3 d a y s  m e e t i n g ,  1 d a y  t r a v e l  1 , 5 2 0

FAIRBANKS:
A i r  f a r e  ( c o a c h ) ,  4 members  and  d i r e c t o r  1 , 8 9 8
P e r  d i e m ,  $90 p e r  J a y ,  5 m em be rs ,  d i r e c t o r

3 d a y s  m e e t i n g ,  1 da y  t r a v e l  2 , 0 7 0

C a r  r e n t a l ,  $50  p e r  d a y ,  3 d a y s  150

JUNEAU:
A i r  f a r e  ( c o a c h ) ,  4  members  a nd  d i r e c t o r  1 , 9 7 0

P e r  d i e m ,  $80  p e r  d a y ,  4 me mb er s ,  d i r e c t o r

3 d a y s  m e e t i n g ,  1 d a y  t r a v e l  1 , 6 0 0

KOTZEBUE:
A i r  f a r e  ( c o a c h ) ,  5 members  a nd  d i r e c t o r  2 , 9 9 4
P e r  d i e m ,  S90 p e r  d a y ,  5 m emb er s ,  d i r e c t o r

3 d a y s  m e e t i n g ,  2 d a y s  t r a v e l  2 , 7 0 0

BETHEL:
A i r  f a r e  ( c o a c h ) ,  5 members  a nd  d i r e c t o r  3 , 1 2 7

P e r  d i e m ,  $85  p e r  d a y ,  5 m em be rs ,  d i r e c t o r
3 d a y s  m e e t i n g ,  2 d a y s  t r a v e l  2 , 5 5 0
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KETCHKAN:
A i r  f a r e  ( c o a c h ) ,  4  members  a nd  d i r e c t o r  

P e r  d i e m ,  $80 p e r  d a y ,  5 m em b e rs ,  d i r e c t o r
2,486

3 d a y s  m e e t i n g ,  2 d a y s  t r a v e l 2 , 2 4 0

I n - s t a t e  t r a v e l  t o t a l S-37-.0f»5.

Qut-of-state

Boar d a nd  s t a f f  t r a i n i n g  a s s u m p t i o n s :  The h o a r d  a nd  a l l  s t a f f  memb ers  w i l l  • j i r e  
f a m i l i a r i z a t i o n  w i t h  l o t t e r y  o p e r a t i o n s  i n  o t h e r  s t a t e s .  Two b o a r d  m embe rs  a nd  two 

s t a f f  members  w i l l  t r a v e l  t o  S a l e m ,  O r .  T h r e e  b o a r d  m em b er s  a n d  two s t a f f  members  
w i l l  t r a v e l  t o  O l y m p i a ,  Ha .  Each t r i p  w i l l  be  f o r  f o u r  d a y s .

SALEH, OR:
A i r  f a r e  ( c o a c h ) ,  f o r  f o u r  t o  P o r t l a n d  2 , 7 5 2
C a r  r e n t a l ,  t o  d r i v e  t o  S a l e m ,

$53 p e r  day  f o r  4  d a y s ,  p l u s  m i l e a g e  272
P e r  d i e m ,  $80 p e r  d a y ,  f o r  4 d a y s  1 ,.'180

OLYMPIA, HA:

A i r  f a r e  ( c o a c h ) ,  f o r  f i v e  t o  S e a t t l e  3 , 2 5 0
C a r  r e n t a l  t o  d r i v e  t o  O l y m p i a  

$54 p e r  d a y  f o r  4  d a y s ,  p l u s  m i l e a g e  2 7 6
P e r  d i e m ,  $80 p e r  d a y ,  f o r  4  d a y s  1 . 6 0 0

T o t a l  b o a r d  a nd  s t a f f  t r a i n i n g  t r a v e l  $ 9 , 4 3 0

E x e c u t i v e  d i r e c t o r  t r a i n i n g  a s s u m p t i o n s :  The e x e c u t i v e  d i r e c t o r  a nd  r e s e a r c h  a n a l y s t  
w i l l  r e q u i r e  a d d i t i o n a l  t r a i n i n g  i n  o t h e r  l o t t e r y  s t a t e s .  T r a i n i n g  w i l l  t a k e  p l a c e  

i n  C o l o r a d o ,  M o n t a n a ,  C a l i f o r n i a ,  B r i t i s h  C o l u m b i a ,  I l l i n o i s ,  a n d  M a s s a c h u s e t t s .
Two s t a t e s  w i l l  be  v i s i t e d  on e a c h  t r i p .

COLORADO, MONTANA:
A i r  f a r e ( c o a c h ) ,  f o r  two 2 , 5 0 0

P e r  d i e m ,  $80 p e r  d a y ,  7 d a y s  1 , 1 2 0
C a r  r e n t a l ,  5 d a y s ,  $ 5 4  p e r  d a y  270

CALIFORNIA, BRITISH COLUMBIA:

A i r  f a r e  ( c o a c h ) ,  f o r  two 2 , 0 1 6
P e r  d i e m ,  $80 p e r  d a y ,  7 d a y s  1 , 1 2 0

C a r  r e n t a l ,  5 d a y s ,  $5 5 p e "  d a y  2 7 5

ILLINOIS,  MASSACHUSETTS:
A i r  f a r e  ( c o a c h ) ,  f o r  two 

P e r  d i e m ,  $80 p e r  d a y ,  7 d a y s  

C a r  r e n t a l ,  5 d a y s ,  $60 p e r  day

2 , 7 5 6  

1,120 
- 300

T o t a 1 a d d i t i o n a l  s t a f f  t r a i n i n g  t r a v e l $ 1 1 , 4 7 7
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D i r e c t o r  c a n d i d a t e s  a s s u m p t i o n s :  T h r e e  c a n d i d a t e s  w i l l  b e  t r a v e l i n g  f r om B a l t i m o r e ,

C h i c a g o  a n d  S a c r a m e n t o  f o r  f i n a l  i n t e r v i e w s .  The s u c c e s s f u l  c a n d i d a t e  w i l l  be  moved 
t o  A n c h o r a g e  a t  s t a t e  e x p e n s e .

C a n d i d a t e  t r a v e l :
A i r  f a r e  ( c o a c h ) ,  f o r  t h r e e  3 , 2 71
P e r  d i e m ,  $ 8 0  p e r  d a y ,  4 d a y s  460

4 , 2 3 1

Moving e x p e n s e s :
( a s s u m p t i o n :  4 f a m i l y  members  f r om B a l t i m o r e )

H o u s e h o l d  g o o d s  ( 1 0 , 0 0 0  l b s )  1 1 , 50 0
A i r  f a r e  f o r  4  a d u l t s  2 , 9 1 2
P e r  di em f o r  21 d a y s ,  $50 p e r  d a y ,  f o r  4 4 . 2 0 0

1 8 , 6 1 2
O u t - o f - s t a t e  t r a v e l  t o t a l  $ 4 3 . 7 5 0 .

TOTAL TRAVEL S 8 0 . 7 9 5 .

CONTRACTUAL

The c o n t r a c t u a l  f i g u r e s  i n c l u d e  d a i l y  o f f i c e  e x p e n s e  i t e m s  a nd  t h e  c o s t  o f  a  c o n t r a c t e d  

a n a y l s i s  o f  d e m o g r a p h i c ,  s o c i a l  a nd  m a r k e t i n g  p o s s i b i l i t i e s .  A l l  f i g u r e s  a r e  b a s e d  on a  
s t a f f  o f  f o u r  o v e r  a  12 mo nth  p e r i o d .

O f f i c e  c o m m u n i c a t i o n s :

Long d i s t a n c e :  a s s u m i n g  10 c a l l s  p e r  d a y ,
22 w o r k i n g  d a y s  p e r  m o n t h ,

a t  $ 4 . 5 0  p e r  c a l l  1 1 , 880

Local  s e r v i c e :  $70 p e r  m o n t h ,
f o r  12 m o n t h s  8 4 0

T o t a l  o f f i c e  c o m m u n i c a t i o n s  12 , 72 0

Copy c o s t s :  i n c l u d e s  e q u i p m e n t  l e 3 s e ,  1 , 600
. p a p e r  a n d  t o n e r

P r i n t i n g  a nd  m a i l i n g  o f  p r o p o s e d  r e g u l a t i o n s :

10 p a g e s ,  2  s i d e d ,  3 0 , 0 0 0  c o p i e s  2 5 , 7 0 0

A d v e r t i s i n g  o f  r e g u l a t i o n s  a nd  p u b l i c  h e a r i n g s  2 0 , 0 0 0

Word p r o c e s s i n g  work  s t a t i o n  m a i n t e n a n c e :

$600 p e r  w o r k  s t a t i o n ,  4 work s t a t i o n s  2 , 4 0 0

O f f i c e  s p a c e :  F i g u r e s  a r e  b a s e d  on s p a c e  a t  E n s e a r c h  P l a z a  w h i c h  h o u s e s  t h e  c u r r e n t  
00R o f f i c e s .  T h i s  w i l l  a l l o w  a  s i m p l i f i e d  l i n k  t o  t h e  e x i s t i n g  c o m p u t e r  s y s t e m  
a l r e a d y  i n  u s e  i n  t h e  DOR A n c h o r a g e  f i e l d  o f f i c e .

850 sq f e e t  o f  s p a c e  @ $ 2 . 0 5  p e r  s q .  f o o t
o r  $ 1 , 7 4 2 .  2 0 , 9 1 0
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M a r k e t  r e s e a r c h :  T h e s e  f i g u r e s  w e r e  d e r i v e d  f r o m  an e s t i m a t e  o b t a i n e d  i n  19 86 .  The 

I n s t i t u t e  f o r  S o c i a l  a nd  E c on om i c  R e s e a r c h  w ou l d  p e r f o r m  an i n d e p t h  s t u d y  o f  s o c i a l  
i m p a c t s ,  p o t e n t i a l  m a r k e t s ,  a nd  a  d e m o g r a p h i c  a n a l y s i s .

155 ,00 0
T o t a l  C o n t r a c t u a l  S 2 3 8 . 3 3 0 .

SUPPLIES

O f f i c e  s u p p l i e s  a r e  e s t i m a t e d  a t  $ 1 . 0  e a c h  f o r  f o u r  s t a f f .

O f f i c e  S u p p l i e s  $ 4 . 0 0 0 .

EQUIPMENT

O f f i c e  f u r n i t u r e  a nd  e q u i p m e n t  c o s t s  a r e  f i g u r e d  f o r  f o u r  e m p l o y e e s .  A Wang V . S .  90 i s  
c u r r e n t l y  i n  u s e  i n  DOR o f f i c e s ,  i n  E n s e a r c h  P l a z a ,  i n  A n c h o r a g e .

4 S y s t e m s  f u r n i t u r e ( $ 3 , 0 0 0  p e r  u n i t )  1 2 , 000

4 Leg al  s i z e  f i l e  c a b i n e t s  1120
4  c a l c u l a t o r s  540
4 Wang 4230  wor k  s t a t i o n s  ( $ 2 , 0 7 0  e a c h  ) 8 , 2 8 0

The e x i s t i n g  V . S .  90 c o m p u t e r  s y s t e m  i n  A n c h o r a g e  i s  n o t  c a p a b l e  o f  h a n d l i n g  t h e  

i n c r e a s e d  m e m o r y / s t o r a g e  r e q u i r e d  t o  a c c o m m o d a t e  f o u r  new work s t a t i o n s .  The f o l l o w i n g  
e q u i p m e n t  i s  n e c e s s a r y  f o r  a d d i n g  t o  t h e  c o m p u t e r ' s  c a p a c i t y .

1 s e r i a l  i n p u t - o u t - p u t  p r o c e s s o r  3 , 6 0 0
1 390 m e g a - b y t e  d i s k  d r i v e  2 2 , 0 0 0

1 d i s k  i n p u t - o u t p u t  p r o c e s s o r  1 0 , 5 0 0
1 f i e l d  u p g r a d e  o f  e x i s t i n g  V . S .  90  1 2 , 0 0 0

T e l e p h o n e  s y s t e m :  B e l l  P a c i f i c  TIE 612 s y s t e m  w i t h  f o u r  e x t e n s i o n s  a n d  two l i n e s .  T h i s  
s y s t e m  h a s  e x p a n s i o n  c a p a c i t y  t h a t  w i l l  a l l o w  a  t o t a l  o f  t w e l v e  e x t e n s i o n s  a nd  s i x  l i n e s .  

F o u r  e x t e n s i o n s  1 , 5 0 6
I n s t a l l a t i o n  o f  two l i n e s  ___ 65

T e l e p h o n e  s y s t e m  t o t a l  S I .571

T o t a l  e q u i p m e n t  S 7 1 . 6 1 1 .

T o t a l  O p e r a t i n g  B u d g e t  $ 5 6 4 . 5 3 2 .
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REQUEST:
B i l l  V e r s i o n :  H B  236 

____________________________ P u b l i s h  Date:

STATE OF ALASKA 10 8 7  LEGISLATIVE SESSION
FISCAL NOTE

R e v i s i o n  D a t e : _________________________________

T i t l e :  S t a t e  L o t t e r y .  A K  S t a t e  L o t t e r y  

C o r p . ,  A r t s  & P u b l i c  B r o a d c a s t i n g  A c c o u n t

S p o n s o r :  B o y e r ______________________________________

R e q u e s t o r :  H o u s e  L a b o r  & C o m m e r c e ___________

E X P E N D I T U R E S / R E V E N U E S :___ ( T h o u s a n d s  of D o l l a r s )

A g e n c y  A f f e c t e d :  D e p a r t m e n t  of R e v e n u e  

BRU: T r e a s u r y ____________________________________

C o m p o n e n t s :

O P E R A T I N G

I F Y  87 1 F Y  88 | FY  89 I F Y  90 I F Y  91 1 F Y  92

P E R S O N A L  S E R V I C E S 1 - 1 - 1 - 1 - 1 - 1
T R A V E L 1 - 1 - 1 - 1 - 1 - 1 —

C O N T R A C T U A L 1 - 1 - 1 - 1 - 1 - 1 —

S U P P L I E S ! -  1 - 1 - 1 - 1 - 1 —

E Q U I P M E N T 1 - 1 - 1 - 1 -  1 - 1 -

L A N D S  & S T R U C T U R E S 1 - 1 - 1 - 1 - 1 - 1 —

G R A N T S ,  C L A I M S 1 - 1 - 1 - 1 - 1 - 1 —

M I S C E L L A N E O U S 1 - 1 - 1 - 1 - 1 - 1 —

T O T A L  O P E R A T I N G 1 -  1 - 1 - 1 - 1 -  1 -

1 C A P I T A L  1 -  1 -  1 - 1 - 1 -  1 -

1 R E V E N U E  1 -  1 - 1 - 1 - 1 - 1 -

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )

| G E N E R A L  F U N D  | - 1 - 1 - 1 - 1 - 1 -

| F E D E R A L  F U N D S - 1 - 1 - 1 - 1 - 1 -

| O T H E R  i - 1 - 1 - 1 - 1 - 1 -

1 T O T A L  1 1
t - 1 -  1 - 1 - 1

P O S I T I O N S :

| F U L L - T I M E  | - 1 - 1 - I -  1 - 1 -

| P A R T - T I M E - 1 - 1 - 1 -  1 - 1 -

1 T E M P O R A R Y  ! - 1 - 1 - 1 - 1 - 1 -

A N A L Y S I S : A t t a c h  a s e p a r a t e  p a g e  f o r  a n a l y s i s .

P r e p a r e d  By: M i l t  B a r k e r  m  
D i v i s i o n :  T r e a s u r y

P h o n e :  4 6 5 - 2 3 5 0

A p p r o v e d  b y  C o m m i s s i o n e r : 

A g e n c y :  D e p a r t m e n t  of R e v e h u e

Date: A p r i l  7. 198 7  

Date: * ) / /  / f
~ 7  /

7
D i s t r i b u t i o n  (by p r e p a r e r ) :  

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  of M a n a g e m e n t  a n d  B u d g e t  

I m p a c t e d  A g e n c y ( i e s )

S e n a t e  S e c r e t a r y

p a g e o f  1



(VS- 'w.- JF.’. Tv.'. K p W  '

Position  T i t l e No. of P os it ions
-Executive .DireclflX.

Rango/Step
 m __

B a r g .  U n i t  

 X_______
Time S t a t u s  

 EH__
S t a f f  M onths 

 6 _
L o c a t i o n  

_________E M .
Elec tion  D is tr ic t .

Type o f  E x p e n d i t u r e Amount

1 2 3

S a l a r y 3 1 , 2 5 4

Be n e f  i t s 8 , 7 1 8

Premium Pay

O t h e r

T o t a l  P e r s o n a l  S e r v i c e s 3 9 , 9 7 2

T r a v e l 3 2 , 7 7 7

C o n t r a c t u a l 600

Co m m o d i t i e s 1 , 0 0 0

E q u i p m e n t 1 7 , 9 0 3

O t h e r

T o t a l  C o s t 9 2 , 2 5 2

-.t, . t— i___ i...I. ,i

F u n d i n g  S o u r c e  f o r  T o t a l  C o s t

Fe d e r a l  R e c e i p t s J M2.
G. F.  Match 1003

J.ene.r.fli_JFun.d S- 1004
I-A R e c e i p t s J J Q 5 -
Program Receipts. JLQ2.8_

_ CIP Receipts. J M L
-Q.the.r_

0 2 . 2 5 2

J u s t i  f i c a t i o n

The  E x e c u t i v e  D i r e c t o r  w i l l  a d m i n i s t e r  t h e  a c t i v i t i e s  o f  t h e  l o t t e r y  

c o r p o r a t i o n  a n d  s u p e r v i s e  i t s  d a i l y  o p e r a t i o n s ,  a t t e n d  m o n t h l y  b o a r d  
m e e t i n g s  a n d  a c t  a s  t h e  b o a r d ' s  s e c r e t a r y .  The e x e c u t i v e  d i r e c t o r  

w i l l  a c t  on a d v i c e  a n d  r e c o m m e n d a t i o n s  f r om t h e  b o a r d  and  w i l l ,  i n  
t u r n ,  a d v i s e  t h e  b o a r d  o f  c o r p o r a t e  a c t i v i t i e s  a nd  p r o v i d e  

s t a t i s t i c a l  r e p o r t s ,  i n f o r m a t i o n  on t h e  p r o g r e s s  o f  t h e  l o t t e r y  a s  
a  r e v e n u e - g e n e r a t i n g  e n t e r p r i s e  a n d  i n f o r m a t i o n  on a c t i v i t i e s  i n  

o t h e r  s t a t e s .  The E x e c u t i v e  D i r e c t o r  w i l l  h o l d  p r e s s  c o n f e r e n c e s  

t o  k e ep  t h e  p u b l i c  i n f o r m e d  a nd  s u p e r v i s e  t h e  R e s e a r c h  A n a l y s t  IV,  

A n a l y s t / P r o g r a m m e r  IV a nd  A d m i n i s t r a t i v e  A s s i s t a n t  I I .

The  E x e c u t i v e  D i r e c t o r  w i l l  a l s o  v i s i t  o t h e r  s t a t e s  f o r  t r a i n i n g  

i n  t h e i r  l o t t e r y  o p e r a t i o n s .  T r a v e l  may a l s o  i n c l u d e  m o vi ng  e x ­
p e n s e s  f r om o u t  o f  s t a t e .

REQUEST FOR 

NEW POSITION

Agency D e p a r t m e n t  o f  Re v en u e
BRU P u b l i c  S e r v i c e s  -  O o e r a t i n a P ag e  1 o f 1

Component
R e v i s e d  D a t e

FY 88



Position  T i t le
Research Analys t IV

No. of P os i t io n s
______ ]______L_

Range/Step
21A____

Barg. Unit
X

I ime S t a t u s  
Pf T

S t a f f  Mont hs  

 2__
L o c a t i o n  

_________EBA
E lection  D i s t r i c t

—I 1 X I ! L I 1 X 1----1----1----:----1----X----1----1----1----1----X----X----L

Type o f  E x p e n d i t u r e

1

S a l a r y

B e n e f i t s

Premium Pay

O t h e r

T o t a l  P e r s o n a l  S e r v i c e s

3 4 , 4 7 9

1 0 , 1 7 0

■1 I I I I I I x_
T r av e l

C o n t r a c t u a l

Commodi t i e s

E q u i p m e n t

O t h e r

T o t a l  C o s t

-I 1-1-!-X--1-1-1_I_L

Amount

-J X X J I I I I L.

4 4 , 6 4 9

7 , 1 6 9

600

1,000

1 7 , 9 0 3

7 1 , 3 2 1

—I X 1----1----X___ X____I___ I___ X____I___ X___ X____I____t____I____I___ X____L

F u n d i n g  S o u r c e  f o r  T o t a l  C o s t

F e d e r a l  R e c e i p t s
G. F ,  Match J 0 Q 3 -
G e n e r a l  F u n d s _1QQ4_
j - A Re ce i p t s -1.QQ5-
P ro o ra m  R e c e i p t s m

-C lP.. R e c e i p t s m
O t h e r

J X X X 1----1----1----1___ X____L

.71,321

—1 X 1----1----1----1----1----X____X_ _t X 1--- 1—I—1_

J u s t i f i c a t i o n

T h i s  p o s i t i o n  w i l l  be  r e s p o n s i b l e  f o r  c o o r d i n a t i n g  t h e  d i r e c t i o n  o f  

t h e  c o n t r a c t e d  m a r k e t  r e s e a r c h ,  g a t h e r i n g  v a r i o u s  p e r t i n e n t  d a t a  a nd  

i n f o r m a t i o n  f r o m s t a t e  l o t t e r i e s  i n  o p e r a t i o n  t h r o u g h o u t  t h e  U n i t e d  

S t a t e s ,  a n d  s u p e r v i s i n g  t h e  A d m i n i s t r a t i v e  A s s i s t a n t  I I .

The R e s e a r c h  A n a l y s t  IV w i l l  p r e p a r e  r e c o m m e n d a t i o n s  f o r  t h e  

E x e c u t i v e  D i r e c t o r  a n d  t h e  B o a r d  f r o m g a t h e r e d  d a t a  p e r t a i n i n g  t o  
i m p l e m e n t a t i o n  o f  a  l o t t e r y  i n  A l a s k a .

REQUEST FOR 

NEW POSITION

Agency D e p a r t m e n t  o f  R e ve nu e
BRU P u b l i c  S e r v i c e s  -  O n e r a t i n a P a g e  1 o f 1

Component
R e v i s e d  D a t e

FY 88



Position  T i t le
Analyst Programmer IV

No. of Posit ions
 1_______

R a n g e / S t e p
19A

Barg. Unit
X

t im e  S t a t u s

 m __
S t a f f  Mont hs  

 6 _
L o c a t i o n  
_________EBA

E lec tion  D i s t r i c t

_ : ____i____ t____l .

Type o f  E x p en d i  t u r e

1

S a l a r y

B e n e f i t s

Premium Pay

O t h e r

T o t a l  P e r s o n a l  S e r v i c e s

1 6 ,7 6 5

4 , 6 9 0

 1--1--1--1--I—
T r a v e l

C o n t r a c t u a l

C o m m o d i t i e s

E q u i p m e n t

O t h e r

T o t a l  C o s t

- i  t  :____ x— :___i . . i  -  I .  i

Amount

x—i—i—x—:—:_i_t_i_
2 1 , 4 5 5

970

600

1,000

1 7 , 9 0 3

4 1 . 9 2 8

—I----!---- :---- I----1----1----1----1---- i-------X_____!____t____* t t -I I I I 1—
F u n d i n g  S o u r c e  f o r  T o t a l  C o s t

F e d e r a l  R e c e i p t s J..Q.QL
G. F.  Match 1003

G e n e r a l  Funds 1004

■ I - a . Rec e i p t s 1005

- P r o g r a m . Re c e i p t s  . -1Q2.8-
C1P Re c e i p t s J.Q 61-
O t h e r

—l 1---1---1__i__» —I— i

4 1 .9 2 8

—1— ■— i— i— i— •— ■— i— ■— i— i— i— i— i— i— t— i— i— i— i— i— i__i i i i i i i i i i . . ■ ■

J u s t i  f i c a t i o n

T h i s  p o s i t i o n  w i l l  r e v i e w / p l a n  d a t a  p r o c e s s i n g  r e q u i r e m e n t s  

f o r  a  s t a t e  l o t t e r y .  The A n a l y s t  P r o g r a m m e r  w i l l  v i s i t  a n o t h e r  

s t a t e  f o r  f a m i l i a r i z a t i o n  w i t h  l o t t e r y  o p e r a t i o n s .

REQUEST FOR 
NEW POSITION

Aqency D e p a r t m e n t  o f  Re ven up

BRU P u b l i c  S e r v i c e s  -  O p e r a t i n a  
Component

Page  1 o f  1

R e v i s e d  D a t e

FY 88



Posi t ion  T i t l e
Admini s t r a t iv e .A s s i  s t a nt I I

No. of P os it ions
 ]______

Range/Step
 m __

B a r g .  U n i t  

 &_______
1 ime S t a t u s  

PFT
S t a f f  Mont hs  
 12

L o c a t i o n  
_________ EBA

E lec tion  D i s t r i c t

Type  o f  E xp en di  t u r e

1

S a l a r y

B e n e f  i t s

Premium Pay

O t h e r

T o t a l  P e r s o n a l  S e r v i c e s

2 8 . 3 8 0

9 , 5 4 0

T r a v e l

C o n t r a c t u a l

Commodi t i e s

Equi pment

O t h e r

T o t a l  C o s t

Amount

—I I I— 1— .I r i t t
3 7 , 9 2 0

1 , 0 0 8

600

1,000

1 7 , 9 0 3

5 8 . 4 3 1

-i---- 1— t— >----1----:— i----1----1— i___i t t i i l

F u n d i n g  S o u r c e  f o r  T o t a l  C o s t

F e d e r a l  R e c e i p t s 1002
G. F.  Mat ch -LQQ.3-
G e n e r a l  Funds -LUM-
I - A R e c e i p t s J£Q5_

-Program.Receipts J 2 S _

-IIP— Re£.£.lp-ts- 1061
.Other

5 8 . 4 3 1

-1 1 1 1---1— —I---1--- 1--- 1---1— -I 1---1-- L_

J u s t i  f i  c a t i o n

T h i s  p o s i t i o n  w i l l  p r o v i d e  r e s e a r c h  a s s i s t a n c e  t o  a l l  s t a f f  a nd  w i l l  

p r o v i d e  f o r  o f f i c e  m an ag em en t  and  c l e r i c a l  a s s i s t a n c e .

The A d m i n i s t r a t i v e  A s s i s t a n t  w i l l  be  r e s p o n s i b l e  f o r  a n s w e r i n g  t h e  

p h o n e s ,  t y p i n g ,  h a n d l i n g  t h e  m a i l ,  a n d  m a i n t a i n i n g  f i l e s  i n  a d d i t i o n  

t o  p r e p a r i n g  t h e  b u d g e t  d o c u m e n t s .

The A d m i n i s t r a t i v e  A s s i s t a n t  w i l l  a l s o  v i s i t  a n o t h e r  s t a t e  f o r  

f a m i l i a r i z a t i o n  w i t h  l o t t e r y  o p e r a t i o n s .

REQUEST FOR 
NEW POSITION

Agency D e p a r t m e n t  o f  R ev en u e

BRU P u b l i c  S e r v i c e s  -  O o e r a t i n a P a ge  1 o f  1
Component

R e v i s e d  D a t e

FY 88



S T A T E  O F  A L A S K A
1983 L E G I S L A T I V E  S E S S I O N

BILL VERSION : HC 236

PUBLISH D A T E : ___________

R E Q U E S T :
F I S C A L  N O T E

R e v is io n  D a te : ______ _
T i t l e :  A n A c t  e s t a b l i s h i n g  a S t a t e

c r e a t i n g  t h e  A l a s k a  S t a t e  L o t t e r y  C o r p . ,  
a n d  e s t a b l i s h i n g  t h e  a r t T l n d  p u b l i c "
hroadcastina account, etc._____________

S p o n s o r : R e p .  B o y e r  a n d  C a t o ________
R e q u e s t o r : H o u s e  L a b o r  & C o m m e r c e  Commi t t e e

  A g e n cy  A f f e c te d : D e p t ,  o f  Ad mi  n i  s t r a  t i o n
l o t t e r y . Alaska Public Broadcasting

Commi s s i o n
C o m p o n e n t s : A P E C

E X P E N D I T U R E S / R E V E N U E S :  (T h o u sa n d s  o f  D o lla rs )

O P E R A T I N G FYS8 FY 89 FY 90 FY 91 FY 92 FY 93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
n . n n 0 0 0
n 0 0 0 0 0

n n 0 0 0 0
n . . .  0. 0 0 U 0
0. o (J (J U 0
0 0 0 0 D — u

T O T A L  O P E R A T I N G 0 0 0

oo

0

CAPITAL 0 0 0
1 0

0 I 0

R E V E N U E E s t i m a t e  r j f  l o t t e r y  R e v e n u e  s h l u l d  b e  o b t l i n e d  f ro ml  D e p a r t m e r  t

F U N D I N G :

o f  R e v e n u e  
(T h o u sa n d s  o f  D o lla rs )

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

n 0 0 0 0 0

n 0 0 n 9 0

0 0 n 0 0 0

,„Q . . . n o 0 0 n

P O S I T I O N S :

FULL-TIME

PART-TIME

T E M P O R A R Y

0 0 . .  o 0 o o

. 0 . 0 0 c 0  1 0

Q.„ n n 0 0  1 9

A N A L Y S I S  : (A tta c h  a  se p a ra te  p a g e  i f  n e c e ssa ry )

Mo a d d i t i o n a l  e x p e n d i t u r e s  o f  a n y  t y p e  a r e  a n t i c i p a t e d  b y  t h e  A P B C  a s  a 
r e s u l t  o f  t h i s  b i 1 1 .

t& f+ tL  A .  y f » ( f L 7 / p ____________________ Phnne: .465-2345 ..
D iv is io n  ; A l a s k a  P u b l i c  B r o a d c a s t i n g  C o m m i s s i o n _______  D a t e : J a n u a r y  1 5 ,  1 9 o S

A p p ro v e d  b y  C o m m is s io n e r : J o h n  A n d r e w s  D a t e :  ' / ^ _________ _________

A g e n c y :  O e o a r t m e n t  o f  A d m i n i s t r a t i o n _____________________________

D is tr ib u tio n  (b y  p r e p a r e r ,

L e g is la tiv e  F in a n ce  

L e g is la tiv e  S p o n s o r  

R e q u es to r
O ffice  o f  M a n a g e m e n t a n d  B u d g e t ^ o

Im p ac te d  A gency! ies) P a Se -----------  o f  — -



POSITION PAPER 
B i l l rrHB 236

This b i l l would establish an o f f ic ia l Alaska State Lottery , to be operated 
by an Alaska State Lottery Corporation. The net proceeds o f the lo t te ry 
(a fte r expenses and prizes) would be deposited in an arts and public 
broadcasting account w ith in the State 's general fund. The Alaska State 
Council on the Arts and the Alaska Public Broadcasting Commission would 
receive the ir appropriations, via the regular appropriations process, on an 
annual basis, from the lo t te ry proceeds. The leg is la tu re would reta in 
authority to make annual appropriations and would also maintain au thority 
to fund other a c t iv i t ie s of State government from proceeds remaining in the 
lo t te ry fund.

The major impacts o f an o f f i c ia l State lo t te ry , insofar as State government 
is concerned, would be fe l t by the Department of Revenue, which would be 
required to administer the new lo t te ry corporation. The problems associated 
with establishing and polic ing a State lo t te ry are best le f t , therefore, to 
that department.

The impact on the Alaska Public Broadcasting Commission, curren tly housed 
in the Department o f Administration, would be to change i ts  source o f State 
revenue from regular General Fund monies to a spec ific account in the 
General Fund.

Department of Administration
Date



T O  H H i O M T F M
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  A p r i l  27, 1987

POUCHY SIAIECAPIIOE 
JUNEAU. AlASKA 990 II 

907 -165-3000

SUBJECT: Section -by-section  analysis of HB 236

TO: Representative Dave D onl ey

FROM: George U t e r m o h l e ^ / ^
Legisla tive Counsel

The following is a s e c tion-b y-section analysis of HB 236, A n  
A c t  establishing a state lottery, cre ating the A l a s k a  State 
L o t t e r y  Corporation, and establ ishing the arts and p u b l i c  
broadc a s t i n g  account in the general fund; and p r o v idi ng for 
an effective date.

A  section-by-section analysis or summary of a bill shou ld 
not be considered an authoritative inte rpretation of a bill. 
The bill itself is the best statement of its contents.

Section  1 . Section 1 of the bill states the Findings and 
Purpose  of the bill.

Section 2 . Section 2 of the bill amends AS 05 by a d d i n g  a 
n e w  chapter.

CHAPTER 18. State L o t t e r y  
A R TICLE 1. Admi nistration.

Sec. 05.18.010 creates the A l a s k a  State L o ttery C o r p o r a t i o n  
as a public corporation w i t h i n  the D e p a r t m e n t  of Revenue.
The corporation is established for the pur pose of g e n e r a t i n g  
r e venue for the support of the A l a s k a  State Council on the 
Arts and the Alaska Public Broa dc a s t i n g  Commission and for 
other expenses of the state.

Sec. 0 5 . 18.020 establishes the b o a r d  of directors of the 
corporation.

The board consists of five members, one of w h o m  is the 
commissioner of revenue, one of w h o m  has experience in 
public broadcasting, one of w h o m  has experience in arts or 
arts administration, and two of w h o m  are public members.
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A p p o i n t e d  members of the b o a r d  shall qualify  under 
AS 39.05.100. The gover n o r  appoints the chair of the board.

The members appoi n t e d  b y  the g o v ernor are a p p o i n t e d  to 
staggered terms of four years. A  v a c a n c y  on the b o a r d  does 
not impair the auth ority of the board.

The governor m a y  remove a m e m b e r  of the b o a r d  p r o v i d e d  
certain procedures are followed.

A p p o i n t e d  m e m bers of the b o a r d  r e ceive  $150 per day for 
each day they are engaged in the duties of the board.

A p p o i n t e d  mem bers of the b o a r d  also receive travel 
expenses and per diem.

Sec. 05.18.030 provides that the b o a r d  shall meet q u a r terly 
and at other times de term i n e d  b y  the chair or the members of 
the b o a r d  or at other times schedul ed b y  the board.

A t  least three m e mbers  of the b o a r d  m u s t  be present and 
vote in favor of the a ct ion for an a c t i o n  of the b o a r d  to be 
effective.

Sec. 05.18.040 sets out the duties and powers of the board. 
The board is responsible  for the m a n a g e m e n t  of the c o r p o r a­
tion but shall delegate c e rta in powers and duties to the 
executive director.

Sec. 05.18.050 sets out the r egulati ons that the b o a r d  m u s t  
a d o p t .

Sec. 05.18.060 provides for the e x e c utive director and 
employees of the corporation.

The executive director shall supervise and direct the 
corporation. The b o a r d  shall appoint the exec utive director.

The executive director  m a y  appoint deputies and other 
employees n e c e ssary to p e r f o r m  the duties of the corporation.

The executive director and other employees of the c o r­
por ation are in the exempt service, h o w e v e r  the employees 
are covered b y  those prov is i o n s  of A S  23 that are applicab le 
to state employees.

The corporation m a y  n o t  employ persons w ho have been 
convicted of certain crimes.

Sec. 05.18.070 sets out the duties of the e xecutive director.

Sec. 05.18.080 provides  that executive director or the b o a r d  
m a y  compel produ c t i o n  of pers ons and documents b y  subpoenas. 
The executive director and the b o a r d  m a y  enforce c ompl iance 
w i t h  a subpoena b y  applying to the superior court.
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A R T I C L E  2.

Sec. 05.18.100 relates to lottery r e tail sales agents.
The executive director m a y  c o n t ract w i t h  persons to act 

as lottery retail sales agents for the corporation.
The lottery retail sales agent m a y  sell lottery products 

and a wa rd certain lot tery prizes. The lottery retail sales 
agent m a y  employ persons to sell lottery products and to 
award certain .lottery p r i z e s .

The lottery r etail  sales agent shall supervise each 
e mployee authorized to sell lottery products and to award 
lottery prizes.

Sec. 05.18.110 sets out the q u a l i f i c a t i o n s  necessary for a 
lottery retails sales agents.

Persons who want to be lott ery r e t a i l  sales agents m u s t  
apply to the executive director of the corporation and pay 
the applic a t i o n  fee c h arged by the corporation.

In awarding contracts to l o t tery r etail sales agents 
the executive director shall consi der several factors 
including

(1) the financial r e s p o n s i b i l i t y  and security of the 
applicant and the applicant's business;
(2) accessibility of the applic a n t ' s  place of 
b u s i n e s s ;
(3) the ability of the a p p l i c a n t  to promote the sale 
of lottery products;
(4) the need for a ddi tional sales agents;
(5) the volume of expected sales; and
(6) other relevant factors.
The executive direct or m a y  n o t  contrac t w i t h  a p e r s o n  

if the person
(1) is not a resident of the state or is not a
corporation, partnership, or a s s o c i a t i o n  licensed to 
conduct business in the state;
(2) does not conduct a business;
(3) is under the age of 18 years; or
(4) has been c onvicted of c e r t a i n  felonies.

Sec. 05.18.120 provides that the t e r m  of a contract w i t h  a
lottery retail sales agent m a y  not e x c e e d  two years but the
contr a c t  m a y  be renewed.

Sec. 05.18.130 provides for the r e v o c a t i o n  and suspension of 
contracts w i t h  lottery r e t a i l  sales agents.
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Sec. 05.18.140 provides for the c o m p e n s a t i o n  of lottery r e t a i l  
sales agents and establishes the c r i teria  that the e x e c u t i v e  
director must consider i n  setting c o mpe nsation for l o t tery 
r etail sales agents.

Sec. 05.18.150 establishes requ ir e m e n t s  for payment of p r o ­
ceeds and for reports b y  lott ery retail sales agents.

Each lottery retail sales agent shall deposit l o t t e r y  
proceed s in banks d e s i g n a t e d  b y  the exec u t i v e  director.

Each lottery retail sales agent shall report on the 
sales of lottery products every two weeks.

The executive d i r e c t o r  m a y  impose a service charge o n  a 
lottery retail sales a g e n t  for dishon o r e d  checks and e l e c­
tronic fund transfers.

The executive d i r e c t o r  m a y  charge a lottery retail 
sales agent interest and service charges on anj* amount t h a t  
is 10 days past due.

The amount owed to the c o r p o r a t i o n  is a lien against 
the p r o p e r t y  or the l o t t e r y  retail sales agent at the t i m e  
that the corporation fil es a cl aim of lien in the r e c o r d i n g  
office w h e r e  the p r i n c i p l e  plac e of bus iness of the agent is 
located.

Sec. 05.18.160 requires the lottery re tail sales agent to 
p o s t  a bond in the amount dete rm i n e d  b y  the board of d i r e c­
tors in order to protect the state.

The b o n d  remains in effect u n t i l  cancelled by the 
surety, the principal, o r  the corporation.

A n  action to collect from a b o n d  m u s t  be brought w i t h i n  
three years after the b o n d  is cancelled.

A R T I C L E  3. PRIZES

Sec. 05.18.200 prohibits the a s s i g n m e n t  of a lottery prize.
A  lottery prize may be p a i d  to a p e r s o n  other than a p r i z e  
w i n n e r  if the payment is m a d e  under a court order, if the 
p a y m e n t  is made  to the p r i z e  w i n n e r ' s  estate, or if the 
p a y m e n t  is made to the D e p a r t m e n t  of R e venue to satisfy a 
j u d g m e n t  in favor of the state.

Sec. 05.18.210 provides for the p a y m e n t  of prizes to p e r s o n s  
u n d e r  18 y e a r s .

A  prize of $5,000 o r  less shall b e  paid to an adult 
m e m b e r  of the minor's f a m i l y  or the m i n or's guardian. A  
prize of m o r e  than $5,000 shall be d e p o s i t e d  in a bank to 
the credit of an adult m e m b e r  of the m i n o r ' s  family or a 
g u a r d i a n  of the minor, as a c u s t odian for the minor. T h e  
p e r s o n  name d as a c u s t odi an is subject to AS 45.60.
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The state is discharged of liability for payment of 
prizes to a m i n o r  by p a y m e n t  u n d e r  this section.

The terms "bank", "guardian", and "member" of a "minor 's 
family" are defined.

Sec. 05.18.220 provides for the d i s t r i b u t i o n  of unclaimed 
p r i z e s .

ARTICLE  4. M I S C E L L A N E O U S  PROVISIONS.

Sec. 05.18.300 establishes the arts and p u b l i c  broad c a s t i n g  
a c count in the general fund. The proceeds  r e c eived from the 
sale of l o ttery products shall be c r e dited to the account.
The a n n ual estimated b a l a n c e  in the acc ount shall first b e  
u s e d  to m a k e  appropriations to the A l a s k a  State Council o n  
the Arts and the Alaska P u b l i c  B r o a d c a s t i n g  Commission.
That p o r t i o n  of the annual e s t i m a t e d  b a l a n c e  in the account 
not n e c e s s a r y  for the s u p port of the A l a s k a  State Council on 
the Arts and the Alaska P u b l i c  B r o a d c a s t i n g  Commission m a y  
be a p p r o p r i a t e d  to other purposes.

Sec. 05.18.310 provides for an annual audit of the books a n d  
records  of the corporation b y  c e r t i f i e d  p ublic  accountants. 
Special audits m a y  be p e r f o r m e d  at the r e q u est of the b o a r d  
or the e x e c u t i v e  director.

Sec. 05.18.320 sets out p r o h i b i t e d  acts.
A  p e r s o n  m a y  not

(1) act as a lottery r e t a i l  sales agent or sell a 
lottery  product w i t h o u t  a contract w i t h  the corpora­
tion;
(2) sell a lottery p r o d u c t  for a price  greater than 
that fixed by the corporation;
(3) sell a lottery p r o d u c t  to a p e r s o n  u n d e r  the age 
of 18 years;
(4) counterfeit a l o t t e r y  product;
(5) p r esent a counterfeit or alte red lottery product 
for payment; or
(6) impersonate a r e p r e s e n t a t i v e  of the lottery.
A  l o t t e r y  retail sales agent, a m e m b e r  of the board, or 

an officer, employee, or a c o n t r a c t o r  of the corporation m a y  
not p u r c h a s e  a lottery p r o d u c t  or receive a lottery prize.

A  l o t t e r y  retail sales agent m a y  not w i l f u l l y  w i t h h o l d  
funds owed  to the corporation.

A  l o ttery product m a y  b e  given to a p e r s o n  of any age.
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Sec. 05.18.330 provides that a p e r s o n  m a y  not a s s i g n  a c o n­
tract w i t h  the corporation w i t h o u t  the p e r m i s s i o n  o f  the 
corporation.

Sec. 05.18.340 provides that a p e r s o n  w h o  v i o l a t e s  
AS 05.18.150, 05.18.160, 05.18.200, 05.18.320, or 05.18.330 
is g uilty of a class C felony.

Sec. 05.18.350 provides that each lottery p r oduct m u s t  i n d i­
cate the odds of win ning a prize.

Sec. 05.18.980 provides that the operations of the c o r p o­
rat i o n  are exempt from AS 05.15, relating to games of chance 
and contests o f  skill, and f r o m  state p r o c u r e m e n t  laws 
including AS 36.30.

Sec. 05.18.990 sets out the d e f i n i t i o n  of "agent", "agent 
contract", "board", "corporation", "d irector , "lottery", 
"lottery product", "operation and adm inistration", and " p e r­
son" .

S e cti on 3. Section 3 of the bill amends AS 36.30.015(e) to 
p r o vide the A l a s k a  State L o t t e r y  C o r p o r a t i o n  w i t h  the 

.• a u t h o r i t y  to adopt regulations s ubsta n t i a l l y  e q u i v a l e n t  to
i the State Pro cur e m e n t  Code vAS 36.30).

S e ction 4 . Section 4 of the bill amends AS 36.30.050(c) to 
p r ovi de that the A la ska State L o t t e r y  C o r p o r a t i o n  m a y  u s e  
lists of contractors prepared by the Depa r t m e n t  of A d m i n i s­
tration.

Section  5 . S e ction 5 of the bill amends AS 36.30.990(1) to 
exclude the A l a s k a  State L o t t e r y  C o m m i s s i o n  from the d e f i n i­
tion of "agency" so that the A l aska State L o t t e r y  C o r p o r a t i o n  
is exempt from the State Procur e m e n t  Code (AS 36.30).

S e ction 6 . Section 6 of the bill amends A S  39.25.110(11) by 
a dding a n e w  subparagraph to provide that the employees of 
the A l a s k a  State Lottery C o r p o r a t i o n  are in the exempt s e r­
vice .

S e cti on 7. Section 7 of the bill amends AS 39.50.200(b) by 
a ddin g a n e w  p a r a g r a p h  to p r o v i d e  that the m e m b e r s  of the 
b o a r d  of directors of the A l a s k a  State L o t t e r y  C o r p o r a t i o n  
m u s t  dislose financial interests under AS 39.50.

S e ction 8 . Section 8 of the bill sets J u l y  1, 1987 as the 
e ffective date of sections 1, 2, 6, and 7 of the bill.
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Section 9 . Section 9 of the bill pr ovides that sections 3-5 
of the bill take effect on the same date as section 2, chapter 
106, SLA 1986’(State Procur e m e n t  Code).

G U:mkr
mll/076
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A M E N D M E N T

O f f e r e d  i n  t h e  H O U S E  B y  G r u e n b e r g

TO: H B  236

P a g e  16, l i n e  14 - 16, f o l l o w i n g  M * S & j . 8."

D e l e t e  a l l  m a t e r i a l  

I n s e r t :

" T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  p l a c e  b e f o r e  t h e  q u a l i f i e d  

v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  genora.' ..section t h e  f o l l o w i n g  

q u e s t i o n ,  a d v i s o r y  t o  t h e  l e g i s l a t u r e .  T h e  q u e s t i o n  s h a l l  a p p e a r  

o n  t h e  b a l l o t  i n  s u b s t a n t i a l l y  t h e  f o l l o w i n g  form:

Q U E S T I O N

T h e  l e g i s l a t u r e  h a s  p a s s e d  a l a w  to  e s t a b l i s h  

a s t a t e  l o t t e r y  i n  1989. S h o u l d  t h e  s t a t e  

o p e r a t e  a l o t t e r y ?

Y e s  [ ] N o  [ ]

* Sec. 9. S e c t i o n s  1 - 7 o f  t h i s  A c t  t a k e s  e f f e c t  F e b r u a r y  1, 

1989.

* Sec. 10. S e c t i o n  8 o f  t h i s  A c t  t a k e s  e f f e c t  J u l y  1, 1 9 8 8 . "



•••
'' •'* V*. •

PAGES 6, 7, 8,  9,  10.  11.  13, 14, AND 15; FOR ALL OCCURRENCES,

DELETE a gen t  and ADD 'RETAILER*

DELETE age n t s  and ADD 'RETAILERS'

DELETE an a g e nt  and ADD 'A RETAILER’

PAGE 6, LINE 5, DELETE a g e n t s and ADD 'LOTTERY PRODUCT RETAILERS'

PAGE 8, LINE 7, 8 AND 10, DELETE RETAIL SALES AGENTS and ADD 'PRODUCT RETAILERS" 

PAGE 11.  LINE 8, DELETE An. a p p ! i c a n t  f o r  an a gent  c o n t r a c t  s ha l  1 . a t  t he  t ime of. 

a p p l i c a t i o n  under  AS 0 5 . 1 8 . 1 1 0 . to.  and ADD “ THE CORPORATION RESERVES THE RIGHT 

TO REQUIRE AN APPLICANT FOR A LOTTERY PRODUCT RETAILER CONTRACT. UNDEF AS

0 5 . 1 8 . 1 1 0 ,  TO"

PAGE 11. LINE 18 ( a d d i t i o n a l  s u b - s e c t i o n  r e g a r d i n g  GLEPS)

PAGE 14. LINE 9,  DELETE s e c t i o n  0 5 . 1 8 . 3 4 0  and REPLACE wi t h :

STATEMENT OF ODDS. A s t a t e m e n t  t o  i n c l u d e  an e x p l a n a t i o n  of  t he  oads  f o r  

winning a l o t t e r y  game w i l l  be a v a i l a b l e  upon r e q u e s t  from any l o t t e r y  

r e t a i l e r .

PAGE 14. LINE 20,  DELETE a gen t  and ADD ' ’ L o t t e r y  p r o d u c t  r e t a i l e r ’ or  

’ r e t a i l e r ’ “



T H I S  D O C U M E N T  
H A S  B E E N  R E P H O T O G R A P H E D  

T O  A S S U R E  L E G I B I L I T Y

[_ 02-576(2/77)



PAGES 6, 7, 8, 9,  10,  11,  13, 14, AND 15:  FOR ALL OCCURRENCES,

DELETE a ge n t  and ADD 'RETAILER"

DELETE a g e n t ?  and ADD "RETAILERS"

DELETE an a g e n t  and ADD "A RETAILER"

PAGE 6,  LINE 5, DELETE a g e n t s  and ADD "LOTTERY PRODUCT RETAILERS"

PAGE 8,  LINE 7, 8 AND 10, DELETE RETAIL SALES AGENTS and ADD "PRODUCT RETAILERS" 

PAGE 11. LINE 8. DELETE An. app]  i c a n t  f o r  an agen t  c o n t r a c t  s ha l  1 . a t  t h.t_ t ime of. 

a p p l i c a t i o n  under  AS. 05.  18. 110 . t o  and ADD 'THE CORPORATION RESERVES THE RIGHT 

TO REQUIRE AN APPLICANT FOR A LOTTERY PRODUCT RETAILER CONTRACT, UNDER AS

0 5 . 1 8 . 1 1 0 ,  TO”

PAGE 11.  LINE 18 ( a d d i t i o n a l  s u b - s e c t i o n  r e g a r d i n g  GLEPS)

PAGE 14. LINE 9, DELETE s e c t i o n  0 5 . 1 8 . 3 4 0  and REPLACE wi t h :

STATEMENT OF ODDS. A s t a t e m e n t  t o  i n c l u d e  an e x p l a n a t i o n  of t he  odds f o r  

wi nni ng  a l o t t e r y  game w i l l  be a v a i l a b l e  upon r e q u e s t  from any l o t t e r y  

r e t a i  i e r .

PAGE 14, LINE 20,  DELETE "age n t  and ADD " ’ L o t t e r y  p r o o u c t  r e t a i l e r ’ or 

’ r e t a i l e r ’ "



INFORMATION BRIEF: NO. 1

WHAT I S  THE ALASKA L OT T E R Y C O A L I T I O N ?

T h e  A l a s k a  L o t t e r y  C o a l i t i o n  i s  a n  o r g a n i z a t i o n  t h a t  w a s  f o u n d e d  t o  p r o m o t e  t h e  
e s t a b l i s h m e n t  o f  a  s t a t e  o p e r a t e d  l o t t e r y .  I t  i s  a  n o n - p r o f i t  A l a s k a n  c o r p o r a t i o n  

c o m p o s e d  o f  i n d i v i d u a l s  a n d  b u s i n e s s e s ,  j n d  i s  c o n t r o l l e d  b y  a  f i v e  m e m b e r  b o a r d  o f  
d i r e c t o r s .  We s u p p o r t  a  s t a t e  o p e r a t e d  l o t t e r y  b e c a u s e  l o t t e r i e s  a r e  a  p r o v e i n  a n d  

p r e d i c t a b l e  m e t h o d  f o r  g e n e r a t i n g  s t a t e  r e v e n u e s .

T o  t h i s  e n d ,  we  p r o v i d e  a  f o r m a l  s t r u c t u r e  f o r  t h o s e  i n t e r e s t e d  i n  m a k i n g  a n  A l a s k a n  

l o t t e r y  a  r e a l i t y .  We o r e  a c t i v e l y  e n c o u r a g i n g  a n d  s u p p o r t i n g  l e g i s l a t i o n ,  H o u s e  B i l l  
2 3 6  b y  R e p r e s e n t a t i v e  B o y e r ,  t h a t  w o u l d  c r e a t e  a  s t a t e  o p e r a t e d  l o t t e r y .  We a r e  
a d d r e s s i n g  t h i s  g o a l  t h r o u g h  a  s t a t e - w i d e  e d u c a t i o n a l  a n d  l o b b y i n g  e f f o r t .

WHY THE ALASKA L OT TE RY C O A L I T I O N  I N F O R MA T I O N  B R I E F ?

T h i s  b r i e f ,  a n d  t h o s e  t o  f o l l o w ,  a r e  i n t e n d e d  t o  p r o v i d e  l e g i s l a t o r s ,  c o a l i t i o n  

m e m b e r s ,  a n d  o t h e r  s e l e c t e d  i n d i v i d u a l s  a n d  e n t i t i e s  w i t h  c u r r e n t  a c c u r a t e  i n f o r m a t i o n  
a b o u t  g o v e r n m e n t  o p e r a t e d  l o t t e r i e s .  B r i e f s  w i l l  a l s o  d i s c u s s  p e n d i n g  l e g i s l a t i o n  t h a t  

r e l a t e s  t o  a n  A l a s k a n  l o t t e r y .

WHAT I S  A L O T T E R Y ?

L o t t e r i e s  a r e  a  f o r a  o f  l e g a l i z e d  g a m b l i n g .  S o m e  f o r m s  o f  l o t t e r i e s  a r e  c u r r e n t l y  
a p p r o v e d  b y  S t a t e  l a w  a n d  r e g u l a t e d  b y  t h e  A l a s k a  D e p a r t m e n t  o f  R e v e n u e .  T e c h n i c a l l y ,  

l o t t e r i e s  i n c l u d e  g a m e s  s u c h  a s  b i n g o ,  k e n o ,  l o t t o ,  r a f f l e s ,  n u m b e r s ,  p u l l - t a b s ,  p u n c h  
b o a r d s ,  i n s t a n t  s c r a t c h - o f f ,  a n d  o t h e r  v a r i a t i o n s  i n  w h i c h  a  c h a n c e  i s  p u r c h a s e d  a n d  

t h e  w i n n i n g  n u m b e r s  a r e  d r a w n  a t  r a n d o m .

G a m e s  o f f e r e d  b y  s t a t e  o p e r a t e d  l o t t e r i e s  c a n  b e  d i v i d e d  i n t o  t w o  c a t e g o r i e s ;  ’ p a s s i v e "  
a n d  ’ a c t i v e . ’ P a s s i v e  g a m e s  a r e  t h o s e  i n  w h i c h  p l a y e r s  h a v e  n o  i n p u t  t o  i n f l u e n c e  

w h e t h e r  t h e y  h a v e  t h e y  h a v e  w o n  o r  l o s t .  A t i c k e t  i s  p u r c h a s e d  a n d  t h e  o u t c o m e  i s  t h e n  
r e v e a l e d .  P a s s i v e  g a m e s  o f f e r e d  i n  t h e  U . S .  i n c l u d e  i n s t a n t  g a m e s ,  t r a d i t i o n a l  ’ d r a w ’ 

t v p e  l o t t e r y  g a m e s  a n d  s o m e  s u b s c r i p t i o n  g a m e s .

A c t i v e  g a m e s  a r e  t h o s e  i n  w h i c h  t h e  p l a y e r  p a r t i c i p a t e s  i n  t h e  b e t  b y  c h o o s i n g  a  n>_ b e r
o r  s e t  o f  n u m b e r s .  T h e  p l a y e r ’ s  c h o i c e  h a s  n o  b e a r i n g  o n  t h e  o u t c o m e  o f  t h e  g a m e .
M a n y  p l a y e r s  e n j o y  a c t i v e  g a m e s  b e c a u s e  t h e y  c a n  c h o o s e  n u m b e r s  t h a t  h a v e  s o m e  
s i g n i f i c a n c e  t o  t h e m  w h i c h  g i v e s  a n  a d d e d  d i m e n s i o n  o f  e n t e r t a i n m e n t  a n d  i n t e r e s t .  

A c t i v e  g a m e s  c u r r e n t l y  o f f e r e d  b y  t h e  U . S .  l o t t e r y  s t a t e s  i n c l u d e  t h r e e  a n d  f o u r  d i g i t  

n u m b e r s  g a m e s  a n d  l o t t o .

T h e  g a m e s  m e n t i o n e d  a b o v e  a r e  a l l  e a s y  t o  p l a y ,  a n d  n o n e  i n v o l v e  a n y  s k i l l .

ARE L O T T E R I E S  SOME THI NG NEW FOR GOVERNMENTS TO BE I NVOL VE D W I T H ?

L o t t e r i e s  h a v e  a  l o n g  h i s t o r y  • • -  t h e y  c a n  b e  t r a c e d  f r o m  a n c i e n t  R o m e ,  t h r o u g h  m e d i e v a l
t i m e s ,  a n d  i n t o  t h e  p r e s e n t .  H i s t o r i c a l  r e f e r e n c e s  s h o w  c l e a r l y  t h a t  i n  e v e r y  a g e  a n d
i n  a l l  c o u n t r i e s  c h a n c e  h a s  b e e n  t h e  k e y  t o  s o l v i n g  p r o b l e m s  t h a t  w e r e  o t h e r w i s e



i n s o l u b l e ;  h a s  b e e n  a  s o u r c e  o f  r e c r e a t i o n ;  a n d  b e c a m e  a n  i n t e g r a l  p a r t  o f  t h e  c u s t o m s  
a n d  u s a g e s  o f  p e o p l e s .

P u b l i c  l o t t e r i e s  h a v e  b e e n  i n  e x i s t e n c e  f o r  a t  l e a s t  5 0 0  y e a r s .  D u r i n g  t h e  

R e n a i s s a n c e ,  l o t t e r i e s  w e r e  u s e d  t o  r a i s e  p u b l i c  r e v e n u e  t h r o u g h o u t  E u r o p e .  D u r i n g  t h e  

e a r l y  y e a r s  o f  t h e  U n i t e d  S t a t e s ,  t h e  n e w  n a t i o n  b o r r o w e d  t h i s  t r a d i t i o n  f r o m  E u r o p e
a n d  u s e d  l o t t e r y  p r o c e e d s  t o  f u n d  p u b l i c  w o r k s ,  e c o n o m i c  d e v e l o p m e n t ,  s c h o o l s  a n d

u n i v e r s i t i e s ,  a n d  o t h e r  p r o j e c t s .  I n  t h e  1 9 6 0 ’ s  s e v e r a l  s t a t e s  r e v i v e d  t h e  i d e a  o f  
g o v e r n m e n t - s p o n s o r e d  l o t t e r i e s  a n d  a  n e w  e r a  o f  p u b l i c  i n t e r e s t  i n  l o t t e r i e s  b e g a n .

T h e  d e v e l o p m e n t  o f  s o p h i s t i c a t e d  c o m p u t e r  t e c h n o l o g y  a d d e d  a  n e w  d i m e n s i o n  t o  s t a t e - r u n  
l o t t e r i e s ,  o f f e r i n g  i m p r o v e m e n t s  i n  p e r f o r m a n c e  a n d  s e c u r i t y  t h a t  a r e  v i t a l  t o  t h e  

c u r r e n t  p h e n o m e n a l  s u c c e s s  o f  s t a t e  l o t t e r i e s .  W i t h  c o m p u t e r  t e c h n o l o g y  r e d u c i n g  
o p e r a t i n g  c o s t s  a n d  g e o m e t r i c a l l y  e n h a n c i n g  s e c u r i t y ,  m o r e  s t a t e s  h a v e  c r e a t e d  

l o t t e r i e s  a n d  t h e  p u b l i c  h a s  d e m o n s t r a t e d  i t s  a c c e p t a n c e  a n d  t r u s t  i n  t h e i r  o p e r a t i o n .  
T o d a y ,  2 7  s t a t e s  p l u s  t h e  D i s t r i c t  o f  C o l u m b i a  o f f e r  a  v a r i e t y  o f  l o t t e r y  g a m e s .  I n  FY

1 9 8 6  t h e  l o t t e r y  i n d u s t r y  i n  t h e  U . S .  g e n e r a t e d  s a l e s  o f  $ 1 2 . 5  b i l l i o n .

ARE L O T T E R I E S  A GOOD METHOD OF R A I S I N G  S T A T E  R E V E N U E S ?

N o t  a s  e f f e c t i v e  a s  t a x e s  —  t a x a t i o n ,  i s  t h e  m o s t  e f f e c t i v e  w a y  o f  r a i s i n g  r e v e n u e s .  

L o t t e r i e s  a r e  b e s t  d e s c r i b e d  a s  a  s u p p l e m e n t a l  r e v e n u e  s o u r c e  o n l y .  A s  T h o m a s  

J e f f e r s o n  i s  o f t e n  q u o t e d ,  ' L o t t e r i e s  a r e  a  w o n d e r f u l  t h i n g ,  t h e y  t a x  o n l y  t h e  

w i l l i n g . *

HOW MUCH REVENUE WI L L  A S T A T E  L OT T E R Y P RODUCE

A s  s t a t e d  e a r l i e r ,  FY 1 9 8 6  s t a t i s t i c s  i n d i c a t e  t h a t  t o t a l  g r o s s  l o t t e r y  s a l e s  i n  t h e  
U . S .  w a s  $ 1 2 . 5  b i l l i o n .  T h i s  c o m p u t e s  t o  a n  a v e r a g e  a n n u a l  s t a t e  l o t t e r y  g r o s s  r e v e n u e  

o f  a b o u t  $ 1 0 0  p e r  c a p i t a .  A s i m p l i f i e d  m e a n s  o f  p r e d i c t i n g  a n y  s t a t e ' s  l i k e l y  g r o s s  
l o t t e r y  s a l e s  i s  t o  m u l t i p l y  t h i s  n u m b e r  ( $ 1 0 0  p e r  c a p i t a )  b y  t h e  s t a t e ’ s  p o p u l a t i o n .  
A l u s k a ’ s  p o p u l a t i o n  ( 5 3 0 , 0 0 0 )  t i m e s  t h i s  $ 1 0 0  p e r  c a p i t a  w o u l d  r e s u l t  i n  $ 5 3 , 0 0 0 , 0 0 0  
o f  g r o s s  s a l e s  f o r  A l a s k a .

On  t h e  a v e r a g e ,  a b o u t  3 5 *  t o  4 0 *  o f  g r o s s  l o t t e r y  s a l e s  g o e s  t o  t h e  s t a t e  a s  p r o f i t s .  
B a s e d  o n  t h i s  $ 5 3 , 0 0 0 , 0 0 0  o f  g r o s s  s a l e s ,  n e t  p r o f i t s  f o r  A l a s k a  w o u l d  b e  b e t w e e n  

$ 1 8 , 5 5 0 , 0 0 0  a n d  $ 2 1 , 2 0 0 , 0 0 0 .  F u t u r e  i s s u e s  o f  t h i s  I n f o r m a t i o n  B r i e f  w i l l  d e t a i l  

e x p e c t e d  r e v e n u e s  a n d  e x p e n s e s  f o r  a n  A l a s k a n  l o t t e r y .

I S  A S T A T E - R U N  L OT T E R Y THE ANSWER TO THE E CONOMI C P R OB LE MS  C URRE NT L Y F A C I N G  A L AS KA?

C e r t a i n l y  a  s t a t e - r u n  l o t t e r y  i s  n o t  t h e  a n s w e r  t o  a l l  t h e  f i n a n c i a l  n e e d s  o f  t h e  

s t a t e .  A t  t h e  s a m e  t i m e ,  i n  m a n y  s t a t e s  t h e  l o t t e r y  h a s  s t a b i l i z e d  s o m e  o f  t h e i r  
p r o b l e m s .  An  A l a s k a n  l o t t e r y  w i l l  p r o v i d e  o n e  a d d i t i o n a l  s o u r c e  o f  r e v e n u e  t o  h e l p  
b u f f e r  s t a t e  o p e r a t i n g  b u d g e t s  a g a i n s t  t h e  v o l a t i l e  s w i n g s  i n  t h e  o i l  m a r k e t  a n d  o u r  
r e s u l t a n t  p r i m a r y  f l o w  o f  c a s h  t o  o p e r a t e  s t a t e  s e r v i c e s .

ARE L O T T E R I E S  P O P U L A R ?

Y e s .  M o r e  p e o p l e  p a r t i c i p a t e  i n  s t a t e - r u n  l o t t e r i e s  t h a n  a n y  o t h e r  f o r m  o f  l e g a l i z e d  
g a m i n g .  O f  t h e  2 9  s t a t e s  i n  w h i c h  t h e  p u b l i c  h a s  v o t e d  t o  a c c e p t  o r  r e j e c t  a  s t a t e  

o p e r a t e d  l o t t e r y ,  a l l  v o t e d  ' y e s '  e x c e p t  N o r t h  D a k o t a .  I n  o p e r a t i n g  l o t t e r y  s t a t e s ,

7 5 *  o f  t h e  r e s i d e n t s  f a v o r  t h e  g a m e s .  A l a s k a n s  s u p p o r t  t h e  c o n c e p t  o f  a  s t a t e  o p e r a t e d  
l o t t e r y  b y  a  m a r g i n  o f  t w o  t o  o n e  a c c o r d i n g  t o  a  p o l l  c o m p l e t e d  i n  N o v .  1 9 8 5  b y  t h e  

D i t t m a n  R e s e a r c h  C o r p o r a t i o n  o f  A n c h o r a g e .  T h i s  t n r g i n  o f  s u p p o r t  i s  t y p i c a l  o f  o t h e r  
p o l l s  c o n d u c t e d  i n  o t h e r  s t a t e s  a n d  s m a l l e r  r e g i o n s  o f  A l a s k a .



N e e d l e s s  t o  s a y ,  t h e r e  a r e  t h o s e  w h o  o p p o s e  l o t t e r i e s  o r  g a m b l i n g  i n  a n y  f o r m .  T h e s e  
p e o p l e  a r e  f r e e  t o  a b s t a i n  f r o m  b u y i n g  t i c k e t s .

ARE L O T T E R I E S  D I F F I C U L T  TO A D M I N I S T E R ?

M o d e r n - d a y  l o t t e r i e s  h o v e  b e e n  i n  e x i s t e n c e  f o r  2 3  y e a r s  i n  t h e  U . S .  a n d  t h e r e  

c e r t a i n l y  i s n ’ t  a n y  m y s t e r y  c o n c e r n i n g  t h e i r  o p e r a t i o n s .  H o s t  s t a t e s  h a v e  l o t t e r y  
c o m m i s s i o n s  o v e r s e e i n g  t h e i r  o p e r a t i o n .  A l l  l o t t e r i e s  h a v e  f u l l - t i m e  d i r e c t o r s  o r  

e x e c u t i v e  s e c r e t a r i e s  —  p e o p l e  w i t h  e x t e n s i v e  b a c k g r o u n d s  i n  l o t t e r y  o p e r a t i o n s .  

L o t t e r y  s t a f f  c a n  r u n  f r o m  3 0  t o  1 5 0  d e p e n d i n g  o n  t h e  s i z e  o f  t h e  s t a t e .

F e w  p r o b l e m s  h a v e  a r i s e n  i n  t h e  l o t t e r y  i n d u s t r y  d u r i n g  t h e  p a s t  2 3  y e a r s .  W h e n  
p r o b l e m s  h a v e  a r i s e n  t h e  i n d u s t r y  h a s  b e e n  q u i c k  t o  r e a c t .  P r e s e n t  l o t t e r y  s t a t e s  a r e  

v e r y  a m e n a b l e  t o  s h a r i n g  t h e i r  e x p e r i e n c e s  a n d  t h e i r  t e c h n i q u e s  w i t h  n e w  e n t r a n t s  i n t o  
t h e  l o t t e r y  f i e l d .  T h e  p r o f e s s i o n a l  o r g a n i z a t i o n  o f  l o t t e r y  a d m i n i s t r a t o r s  f o r  t h e  
U . S .  a n d  C a n a d a ,  t h e  N a t i o n a l  A s s o c i a t i o n  o f  S t a t e  a n d  P r o v i n c i a l  L o t t e r i e s  ( N A S P L ) ,  

o f f e r s  e x t e n s i v e  a s s i s t a n c e  f o r  n e w  l o t t e r y  s t a t e s .  N u m e r o u s  c o n s u l t a n t s  a n d  l o t t e r y  

i n d u s t r y  e x p e r t s  w i t h  e x p e r i e n c e  i n  l o t t e r y  i m p l e m e n t a t i o n  a n d  o p e r a t i o n  a r o u n d  t h e  

w o r l d  a r e  a l s o  a n  a v a i l a b l e  r e s o u r c e .

HAVE ANY MODERN S T A T E  OP ERATE D L OT TE RY EVER F A I L E D  —  OR F A I L E D  TO SHOW A P R O F I T ?

No  l o t t e r y  h a s  e v e r  f a i l e d  —  o r  f a i l e d  t o  s h o w  a  p r o f i t .  G r o s s  s a l e s  h a v e  i n c r e a s e d  

e v e r y  y e a r  s i n c e  1 9 6 4 ,  w h i c h  s h o u l d  b e  e x p e c t e d  w i t h  a d d i t i o n a l  s t a t e s  j o i n i n g  t h e  
l o t t e r y  f i e l d  e a c h  y e a r .  H o w e v e r ,  t h e  r e a l  m e a s u r e  o f  l o t t e r y  s u c c e s s  a n d  a c c e p t a n c e  
b y  t h e  p o p u l a c e ,  p e r  c a p i t a  s a l e s ,  h a s  a l s o  d e m o n s t r a t e d  a n  i n c r e a s e  e a c h  y e a r  a n d  i s  

e s t i m a t e d  t o  h i t  $ 2  p e r  w e e k  i n  1 9 8 7 .  L o t t e r i e s  a r e  n o w  p l a y e d  b y  m o r e  A m e r i c a n s  t h a n  
a n y  o t h e r  c o m m e r c i a l  g a m e ,  a n d  t h i s  i s  w i t h  l o t t e r i e s  o p e r a t i o n a l  i n  a b o u t  5 0 *  o f  t h e  

s t a t e s .

WHAT H A P P E N S  TO THE L OT T E R Y DOLLAR AND HOW DOES A L OT T E R Y A F F E C T  THE ECONOMY OF THE 

S T A T E ?

G e n e r a l l y ,  4 5  c e n t s  t o  5 0  c e n t s  o f  e v e r y  d o l l a r  i s  r e t u r n e d  t o  t i c k e t  b u y e r s  i n  t h e  
f o r m  o f  p r i z e s  —  5  c e n t s  t o  7  c e n t s  o f  e v e r y  d o l l a r  i s  p a i d  t o  l o c a l  m e r c h a n t s  a s  

c o m m i s s i o n s  f o r  s e l l i n g  t i c k e t s  —  a b o u t  !5 c e n t s  t o  1 0  c e n t s  o f  e a c h  d o l l a r  i s  u s e d  t o  
p a y  s t a t e  l o t t e r y  e m p l o y e e s ,  r e n t  a n d  u t i l i t y  b i l l s  f o r  o f f i c e  a n d  w a r e h o u s e  s p a c e ,  t o  
p u r c h a s e  l o t t e r y  p r o d u c t s  f r o m  e s t a b l i s h e d  a n d  e x p e r i e n c e d  v e n d o r s ,  t o  e s t a b l i s h  a  
c o m p u t e r  s y s t e m ,  a n d  p r o m o t e  t h e  l o t t e r y  —  a n d  t h e  b a l a n c e ,  a b o u t  3 5  c e n t s  e n d s  u p  a s  

t h e  p r o f i t  f o r  t h e  s t a t e .  A l m o s t  a l l  l o t t e r y  d o l l a r s  s t a y  i n  t h e  s t a t e .

E a c h  s t a t e  d e c i d e s  b y  l a w  h o w  t o  d i s t r i b u t e  r e v e n u e s .  T y p i c a l l y ,  s p e c i a l  p r o g r a m s  i n  

a r e a s  s u c h  a  e d u c a t i o n ,  e n v i r o n m e n t a l  p r o j e c t s ,  e c o n o m i c  d e v e l o p m e n t ,  t r a n s p o r t a t i o n ,  
s e n i o r  c i t i z e n  p r o g r a m s ,  o r  r e v e n u e  s h a r i n g  a r e  t a r g e t e d  a s  b e n e f i c i a r i e s  o f  t h e  n e t  

r e v e n u e .  H o w e v e r ,  t h e  f i n a n c i a l  b e n e f i t s  t h a t  l o t t e r i e s  p r o v i d e  a  s t a t e  a r e  n o t  
l i m i t e d  t o  t h i s  d i s b u r s e m e n t  o f  p u b l i c  f u n d s .  A s t a t e - s p o n s o r e d  l o t t e r y  c o n t r i b u t e s  t o  
t h e  e c o n o m i c  g r o w t h  o f  t h e  c o m m u n i t y  t h r o u g h  t h e  c o m m i s s i o n s  e a r n e d  b y  r e t a i l e r s ,  
e m p l o y m e n t  o f  i n d i v i d u a l s  f r o m  t h e  l o c a l  w o r k  f o r c e ,  a n d  t h e  s u p p l i e s  a n d  s e r v i c e s  
p u r c h a s e d  f r o m  c o m m u n i c a t i o n ,  a d v e r t i s i n g ,  t r a n s p o r t a t i o n ,  a n d  o t h e r  r e l a t e d  

i n d u s t r i e s .

WHERE ARE L OT T E R Y T I C K E T S  SO L D ?

M o s t  s t a t e s  l i c e n s e  r e t a i l  e s t a b l i s h m e n t s  t h a t  a r e  e a s i l y  a c c e s s i b l e  t o  t h e  p u b l i c  s u c h  
a s  d r u g  s t o r e s ,  s u p e r m a r k e t s ,  c o n v e n i e n c e  s t o r e s ,  n e w s s t a n d s  a n d  p a c k a g e  s t o r e s .  A s  a  

r u l e  o f  t h u m b ,  o n e  l i c e n s e  i s  g r a n t e d  f o r  e v e r y  1 , 0 0 0  p e o p l e .  A s  s t a t e d  p r e v i o u s l y ,



t h e s e  a g e n t s  u s u a l l y  r e c e i v e  5 *  t o  7 *  o f  t h e i r  s a l e s  o s  c o m m i s s i o n s  f o r  s e l l i n g  l o t t e r y  
t i c k e t s .  I n  g r a n t i n g  l i c e n s e s ,  l o t t e r y  a g e n c i e s  w i l l  i n v e s t i g a t e  p r o s p e c t i v e  l i c e n s e e s  
a s  t o  p a s t  c r i m i n a l  r e c o r d s ,  t h e i r  f i n a n c i a l  c o n d i t i o n ,  t h e i r  a b i l i t y  t o  s e r v e  t h e  

p u b l i c ,  a n d  t h e i r  g e n e r a l  f i t n e s s  t o  s e r v e  a s  a g e n t s .

A R E N ’ T L O T T E R I E S ,  FOR THE MOST P A R T ,  S U P P O R T E D  BY POOR P E O P L E ?

N o .  T h e  c o n c l u s i o n s  f r o m  2 0  y e a r s  o f  e x t e n s i v e  s t u d i e s  o f  s t a t e - r u n  l o t t e r i e s  i n d i c a t e  

t h a t  a n  o v e r w h e l m i n g  m a j o r i t y  o f  t i c k e t  p u r c h a s e r s  a r e  i n  t h e  m i d d l e  i n c o m e  r a n g e s .  

W h e r e a s  c i t i z e n s  i n  t h e  l o w  i n c o m e  r a n g e s  b u y  l o t t e r y  t i c k e t s ,  t h e y  b u y  f e w e r  
p r o p o r t i o n a t e l y  t h a n  t h e i r  p e r c e n t a g e  o f  t h e  p o p u l a t i o n .

G o v e r n m e n t  l o t t e r i e s  a r e  i m p l e m e n t e d  t o  r a i s e  r e v e n u e .  I t  j u s t  d o e s  n o t  m a k e  s e n s e  t o  
t r y  t o  r a i s e  r e v e n u e  f r o m  p e o p l e  w h o  d o n ’ t  h a v e  m o n e y !  A J 1 2 . 5  b i l l i o n  p e r  y e a r  

e n t e r t a i n m e n t  i n d u s t r y  i n  t h e  U . S .  a s  n o t  b e e n  ' b u i l t  o n  t h e  b a c k s  o f  t h e  p o o r . '

DON’ T L O T T E R I E S  A P P E A L  TO THE U N D E R - E D U C A T E D ?

S i m i l a r  t o  t h e  p r e v i o u s  q u e s t i o n ,  c u r r e n t  d e m o g r a p h i c  i n f o r m a t i o n  o b t a i n e d  f r o m  a c t u a l  

p r i z e  c l a i m  f o r m s  ( w h i c h  r e p r e s e n t s  a  n e a r  p e r f e c t  s a m p l i n g  o f  t h o s e  w h o  p l a y  

l o t t e r i e s )  o v e r  t h e  l a s t  2 3  y e a r s  i n d i c a t e  t h a t  t h e  v a s t  m a j o r i t y  ( 6 6 % )  o f  l o t t e r y
p u r c h a s e r s  h a v e  a  h i g h  s c h o o l  e d u c a t i o n  o r  b e t t e r .

HOW ABOUT O R G A N I Z E D  C R I ME  AND L O T T E R I E S ?

T h e r e  i s  a b s o l u t e l y  n o  e v i d e n c e  o f  a n y  s t a t e  l o t t e r y  b e i n g  i n f i l t r a t e d  b y  ' o r g a n i z e d  
c r i m e . '  M o d e r n  d a y  l o t t e r i e s  a r e  r u n  b y  s t a t e  g o v e r n m e n t s  a n d  t h e r e  a r e  n o  a v e n u e s  
a v a i l a b l e  f o r  i l l e g a l  o p e r a t o r s  t o  p l y  t h e i r  t r a d e .  I s o l a t e d  a t t e m p t s  t o  m a n i p u l a t e  

t h e  o u t c o m e s  o f  s o m e  l o t t e r i e s  h a v e  b e e n  m a d e  b y  e m p l o y e e s ,  b u t  t h e  e x t e n s i v e  s e c u r i t y  
m e a s u r e s  p r a c t i c e d  b y  a l l  s t a t e  l o t t e r i e s  h a v e  f o i l e d  t h e s e  f e w  a t t e m p t s .

WHAT ABOUT THE S O C I A L  I M P L I C A T I O N S  OF ADVOCATI NG A FORM OF L E G A L I Z E D  GAMBLI NG AS A 

METHOD OF R A I S I N G  R E V E N U E ?

O f  t h e  5 3  s e p a r a t e  U . S .  g o v e r n m e n t a l  e n t i t i e s  ( s t a t e s ,  t e r r i t o r i e s ,  & W a s h .  D . C . ) ,  a l l  
b u t  t h r e e ,  H a w a i i ,  I n d i a n a ,  a n d  U t a h ,  a l l o w  s o m e  f o r m  o f  l e g a l i z e d  g a m b l i n g .  Of  t h e  
m a n y  f o r m s  o f  g a i n i n g  a u t h o r i z e d  b y  t h e s e  g o v e r n m e n t s ,  e x p e r t s  i n  f i e l d  o f  s o c i a l  

i m p a c t s  o f  g a m b l i n g  c o n c l u d e  t h a t  l o t t e r i e s  a r e  t h e  l e a s t  l i k e l y  t o  a f f e c t  p e o p l e  

n e g a t i v e l y .

T h i s  i s  t r u e  b e c a u s e  s t a t e  l o t t e r i e s  d o  n o t  o f f e r  t h e  s t i m u l i  a s s o c i a t e d  w i t h  o t h e r  
f o r m s  o f  g a m b l i n g .  M o s t  o t h e r  f o r m s  o f  g a m i n g  a r e  p l a y e d  i n  s o m e  f o r m  o f  s o c i a l  

s e t t i n g ,  o f f e r  i m m e d i a t e  o r  n e a r - i m m e d i a t e  r e i n f o r c e m e n t  ( p a y o f f s ) ,  a n d  a l l o w  t h e  
p l a y e r  t o  a p p l y  s o m e  l e v e l  o f  s e l f  p e r c e i v e d  s k i l l .  S t a t e  l o t t e r i e s  o f f e r  n o n  o f  
t h e s e .  T h e r e  i s  n o  s i m i l a r i t y  b e t w e e n  s t a t e - r u n  l o t t e r i e s  a n d  c a s i n o  g a m b l i n g  o r  h o r s e  
r a c e  b e t t i n g .

A r e c e n t  N e w s w e e k  a r t i c l e  c o n c l u d e d ,  ' T h e  o n l y  g a m e s  t h a t  a p p a r e n t l y  p o s e  n o  r e a l  
t h r e a t  o f  a d d i c t i o n  a r e  s t a t e  l o t t e r i e s .  T h a t  i s  b e c a u s e  t h e y  d o n ’ t  h a v e  e n o u g h  

a c t i o n . *  J o h n  D.  Q u i n n ,  D i r e c t o r  o f  t h e  Ne w Y o r k  S t a t e  L o t t e r y ,  a n d  a  p a s t  p r e s i d e n t  
o f  t h e  N a t i o n a l  A s s o c i a t i o n  o f  S t a t e  L o t t e r i e s  s a y s  t h a t  d u r i n g  h i s  t e n u r e  a s  d i r e c t o r  
o f  t h e  N . Y .  L o t t e r y  ( w i t h  s a l e s  o f  3 - 4  b i l l i o n  t i c k e t s )  h e  h a s  n o t  r e c e i v e d  o n e  p h o n e  

c a l l  o r  l e t t e r  s a y i n g  a  w i f e  o r  h u s b a n d  ' h a d  s p e n t  t h e  b r e a d  o r  m i l k  m o n e y  o n  t h e  
l o t t e r y . '

P l e a s e  l o o k  f o r  I n f o r m a t i o n  B r i e f  N o .  2 ;  H i s t o r i c a l  P e r s p e c t i v e  o n  L o t t e r i e s ,  t o  b e  
m a i l e d  i n  t w o  w e e k s .
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H I S T O R I C A L  P E R S P E C T I V E  ON L O T T E R I E S

H i s t o r i a n s  a n d  l i n g u i s t s  s t i l l  a r g u e  a b o u t  w h i c h  l a n g u a g e  f i r s t  a d o p t e d  t h e  w o r d  
‘ l o t t e r y ’ .  I t  s e e m s  t h e r e  a r e  a  n u m b e r  o f  l a n g u a g e s ,  a n c i e n t  a n d  m o d e r n ,  t o  w h i c h  we  

m i g h t  t r a c e  t h i s  t e r m ,  s u c h  a s  t h e  T e u t i n i c  h l o t  ( m e a n i n g  h e r i t a g e  o r  p r i z e - d r a w i n g ) ,

t h e  I t a l i a n  l o t t e r i a  o r  t h e  D u t c h  l o t e r i j e .

As  f a r  b a c k  a s  h i s t o r y  c a n  t a k e  u s ,  we  f i n d  t r a c e s  o f  o u r  p r o f o u n d  a t t r a c t i o n  t o w a r d

m y s t e r y  a n d  t h e  u n k n o w n .  We h a v e  w o r s h i p e d  t h e  s t a r s  a n d  l o o k e d  f o r  s i g n s  i n  t h e

h e a v e n s ,  we  h a v e  c o n s u l t e d  o r a c l e s ,  a n d  h a v e  l e f t  t o  s o o t h s a y e r s  d e c i s i o n s  i n  w h i c h  o u r  

v e r y  l i v e s  w e r e  a t  s t a k e .

B e f o r e  d e c l a r i n g  w a r  o r  g i v i n g  b a t t l e ,  t h e  C h i n e s e ,  t h e  J a p a n e s e ,  t h e  M e d e s ,  t h e  

P e r s i a n s ,  t h e  R o m a n s  a n d  t h e  G r e e k s  a l l  e n t r u s t e d  t h e i r  d e s t i n y  t o  a  r e a d i n g  o f  t h e  
f u t u r e  i n  t h e  e n t r a i l s  o f  a  f r e s h l y - k i l l e d  a n i m a l ,  i n  t h e  t o s s  o f  k n u c k l e - b o n e s  o r  t h e  

c o n f i g u r a t i o n  o f  t h e  z o d i a c a l  s i g n s .

H o m e r ,  t h e  b a r d  o f  G r e e k  m y t h o l o g y ,  r e l a t e s  h o w  t h e  s o l d i e r s  p u t  t h e i r  l i v e s  i n  

A g a m e m n o n ’ s  h a n d s  a s  h e  d e t e r m i n e d ,  b y  d r a w i n g  l o t s ,  w h i c h  o f  t h e m  w a s  t o  c o n f r o n t  t h e  
n o b l e  H e c t o r .  A l e x a n d e r  t h e  G r e a t  c o n s u l t e d  o r a c l e s  b e f o r e  e v e r y  o n e  o f  h i s  c o n q u e s t s .  
D a r i u s  g a v e  u p  h i s  l a n d  t o  t h e  i n v a d e r  w h e n  t h e  a u g u r i e s  h i n t e d  a t  h i s  d e f e a t  a n d  f a l l .

A n c i e n t  h i s t o r i a n s  a l s o  c i t e  m a n y  c a s e s  w h e n  c h a n c e  w a s  c a l l e d  u p o n  a s  a n  i n s t r u m e n t  o f  

p o l i c y .  M o s e s  c a l l e d  u p o n  c h a n c e  t o  s h a p e  h i s  p e o p l e ’ s  d e s t i n y  i n  t h e  d i v i s i o n  o f  t h e
l a n d  w e s t  o f  t h e  J o r d a n  R i v e r :  '  t h e  l a n d  s h a l l  b e  d i v i d e d  b y  l o t :  a c c o r d i n g  t o  t h e

n a m e s  o f  t h e  t r i b e s  o f  t h e i r  f a t h e r s  t h e y  s h a l l  i n h e r i t . ’ ( N u m b e r s ,  X X V I ,  5 5 . )  I n  t h e  
B i b l e  we  a l s o  r e a d  h o w  J o n a s  w a s  t h r o w n  i n t o  t h e  s e a  b y  s a i l o r s  f r i g h t e n e d  b y  t h e  

s t o r m .  T h e y  d r e w  l o t s  t o  f i n d  o u t  w h o  i n  t h e  s h i p  w a s  b r i n g i n g  t h e  s t o r m  u p o n  t h e m ,  
a n d  J o n a s  l o s t  t h e  d r a w .  ( J o n a s ,  I ,  7 . )

H i n d u  c u l t u r e  d e v e l o p e d  a  k i n d  o f  t r i a l  b y  c h a n c e .  S t a t u e t t e s  w e r e  p l a c e d  i n  a n  u r n ,  

o n e  o f  t h e m  r e p r e s e n t i n g  g u i l t  a n d  t h e  o t h e r  i n n o c e n c e .  T h e  a c c u s e d  d e c i d e d  t h i s  o w n  

f a t e  b y  f i s h i n g  o n e  o f  t h e m  o u t  o f  t h e  u r n .

I n  C h i n a ,  a  f u l l  c e n t u r y  B . C . ,  we  f i n d  t h e  g a m e  o f  K e n o  w h i c h  w a s  p r o p o s e d  t o  h a v e  b e e n  

i n v e n t e d  b y  C h u n g  L u n g ,  a  m e m b e r  o f  t h e  H a n  d y n a s t y ,  t o  r a i s e  m o n e y  f o r  h i s  a r m i e s .
T h e  g a m e  u s e d  1 2 0  c h a r a c t e r s  o r  C h i n e s e  p r o v e r b s ,  f r o m  w h i c h  a  c e r t a i n  n u m b e r  h a d  t o  b e  

c h o s e n .  T h i s  ’ C h i n e s e  l o t t e r y ’ c a m e  w i t h  C h i n e s e  i m m i g r a n t s  t o  E u r o p e  a n d  l a t e r  t o  
A m e r i c a ,  a n d  r e d u c e d  t h e  g r i d  f r o m  1 2 0  t o  8 0 .  T h e  p o p u l a r  g a m e  o f  B i n g o  f u r t h e r  

r e d u c e d  t h e  g r i d  t o  7 5  s q u a r e s ,  w i t h  a  f r e e  n u m b e r  i n  t h e  m i d d l e .

T h e  u s e  o f  d r a w s  o f  a l l  s o r t s  w a s  w i d e s p r e a d  i n  a n c i e n t  R o m e .  T h e  e m p e r o r s  a t  t h e i r  

b a n q u e t s  l i k e d  t o  o f f e r  v a r i o u s  p r e s e n t s  o r  c o n o i a r i a  t o  t h e i r  g u e s t s  b y  d r a w i n g  l o t s .  
E a c h  g u e s t  p a i d  h i s  o w n  r e c k o n i n g  f o r  t h e  m e a l ,  a n d  m i g h t  w i n  a  p r i z e  o f  g r e a t  v a l u e  o r  
a  w o r t h l e s s  t r i n k e t .  He  c a n  s e e  t h e  p a r a l l e l  b e t w e e n  s u c h  d r a w s  a n d  t o d a y ’ s  l o t t e r i e s .

T h e  e m p e r o r  N e r o  ( 3 7  t o  6 8  A . D . )  m a r k e d  h i s  c e l e b r a t i o n s  o f  t h e  E t e r n i t y  o f  t h e  E m p i r e  
b y  p u b l i c  d r a w s ,  w i t h  u p  t o  a  t h o u s a n d  p r i z e s  d a i l y :  j o b s ,  l a n d ,  s l a v e s  o r  s h i p s  w e r e  

t h e  p r i z e s .

L a n p i d u s ,  t h e  b i o g r a p h e r  o f  H e l i o g a b a l u s  ( 2 0 4  t o  2 2 2  A . D . ) ,  t e l l s  a b o u t  t h i s  e m p e r o r ’ s  
p r a n k s  i n  t h e  o r g a n i z a t i o n  o f  h i s  l o t t e r i e s .  I t  p l e a s e d  h i m  t o  g i v e  p r i z e s  e i t h e r  o f  

c o n s i d e r a b l e  w o r t h  o r  o f  n o  v a l u e  a t  a l l ,  s u c h  a s  t e n  c a m e l s  a s  o p p o s e d  t o  t e n  f l i e s :  
o r  t e n  p o u n d s  o f  g o l d  a g a i n s t  t e n  h e n s  e g g s .



S a i n t  H i p p o l y t u s ,  a  G r e e k  C h r i s t i a n  w r i t e r  i n  t h e  t h i r d  c e n t u r y  A . D . ,  r e l a t e s  i n  h i s  

P h i l o s o p h o u i c n a  ( o r  R e f u t a t i o n  o f  A 1 1 t h e  H e r e s i e s ) t h e  u s e  c f  d i g i t s  a n d  n u m b e r s  b y  
t h e  C e l t s .

I n  F r a n c e ,  f r o m  C h a r l e m a g n e  t o  F r a n c o i s  I ,  i n c l u d i n g  t h e  r e i g n s  o f  S a i n t  L o u i s ,  C h a r l e s  
l e  B e l  a n d  C h a r l e s  V ,  e d i c t s  a n d  r e g u l a t i o n s  r a i n e d  d o w n  i n  a n  a t t e m p t  t o  d a m p e n  t h e  

s l i g h t e s t  u r g e  t o  g a m b l e  t h a t  m i g h t  s m o l d e r  a m o n g  t h e  p e o p l e .  C h a r l e m a g n e ,  i n  h i s  

C a p i t u l a r i e s ,  f o r b i d s  b o t h  l a y p e r s o n s  a n d  c l e r g y  t o  i n d u l g e  i n  g a m e s  o f  c h a n c e ,  i n  t h e  

s p i r i t  o f  t h e  e d i c t  o f  t h e  C o u n c i l  o f  H a y e n n e  i n  8 1 3 .  S a i n t  L o u i s ,  i n  1 2 5 2 ,  c o n d e m n e d  
t h e  g a m e  o f  d i c e .  H i s  s u c c e s s o r s ,  C h a r l e s  l e  B e l  ( i n  1 3 1 9 )  a n d  C h a r l e s  V ( i n  1 3 6 9 )  

r e p e a t  t h i s  p r o h i b i t i o n ,  a d d i n g  b o a r d  g a m e s  l i k e  c h e c k e r s  a n d  c h e s s ,  a s  w e l l  a s  
b a c k g a m m o n ,  b i l l i a r d s  a n d  b o w l s .

I t  s e e m s ,  h o w e v e r ,  t h a t  l o c a l  l o t t e r i e s  e x i s t e d  i n  E u r o p e  t h r o u g h o u t  t h e  M i d d l e  A g e s .

He  f i n d  t h e  f i r s t  w r i t t e n  e v i d e n c e  o f  m e d i e v a l  l o t t e r i e s  i n  t e r r i t o r y  b e l o n g i n g  t o  

F l a n d e r s ,  t h e n  a  p a r t  o f  t h e  N e t h e r l a n d s .

I n  b r o a d s h e e t s  o f  t h e  t i m e  —  t h e  a n c e s t o r  o f  o u r  n e w s p a p e r s  —  w e  f i n d ,  b e t w e e n  1 4 4 3  

a n d  1 4 4 9 ,  t h a t  m a n y  p r i z e - d r a w s  w e r e  h e l d  i n  a  v a r i e t y  o f  l o c a t i o n s :  G h e n t ,  U t r e c h t  a n d  

B r u g e s .  T h e y  a l s o  m e n t i o n  l o t t e r i e s  b e i n g  h e l d  i n  a r e a s  r u l e d  b y  t h e  D u k e s  o f  B u r g u n d y  
a t  a n  e v e n  e a r l i e r  d a t e .

I n  B r u g e s  m o r e  t h a n  a  c e n t u r y  b e f o r e ,  s i n c e  1 2 9 2  i n  f a c t ,  l o t s  w e r e  d r a w n  f o r  t h e  
a l l o c a t i o n  o f  s t a n d s  i n  t h e  l a r g e  f a r m e r s ’ m a r k e t s .  T h e  F l a n d e r s  b r o a d s h e e t  d r a w s  
a t t e n t i o n  t o  t h e  f a c t  t h a t  i n  t h e  d r a w  o f  A u g u s t  2 9 ,  1 4 4 6 ,  o n e  o f  t h e s e  p o s i t i o n s  w a s  

w o n  b y  t h e  w i f e  o f  a  V e n e t i a n  m e r c h a n t ,  w h i c h  s h o w e d ,  t h e  w r i t e r  i n s i s t e d ,  t h e  
i m p a r t i a l i t y  o f  t h e  d r a w .

A g a i n  i n  B r u g e s ,  we  c a n  t r a c e  t h e  r e g u l a r  h o l d i n g  o f  l o t t e r i e s  b e t w e e n  1 4 6 5  a n d  1 4 7 4 ,  
m o s t  o f  t h e m  t o  s u p p o r t  b u i l d i n g  o f  c h a p e l s ,  a l m s h o u s e s ,  c a n a l s  a n d  p o r t  f a c i l i t i e s .

A c h a r t e r  d a t e d  Ma y  2 9 ,  1 4 7 5 ,  i s s u e d  b y  C h a r l e s  t h e  B o l d ,  g r a n t s  t o  t h e  C o r p o r a t i o n  o f

S t .  G e o r g e  o f  6 h e n t  t h e  r i g h t  t o  o r g a n i z e  a  l o t t e r y  f o r  f o u r  y e a r s ,  w i t h  t w o  d r a w s  p e r
y e a r ,  t o  f i n a n c e  t h e  c o n s t r u c t i o n  o f  a  g u i l d h a l l  f o r  t h e  c o r p o r a t i o n ,  a n d  a  c h a p e l .

A c c o r d i n g  t o  t h e  J e s u i t  p u b l i c a t i o n  R e l a t i o n s ,  t h e  f i r s t  l o t t e r y  w i t h  c a s h  p r i z e s  d a t e s  

b a c k  t o  1 4 9 0 .  T h e  m o d e r n  l o t t e r y  a s  we  k n o w  i t  t h e n  c a m e  i n t o  b e i n g  t w o  y e a r s  b e f o r e  
C o l u m b u s  d i s c o v e r e d  A m e r i c a .

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  e v e n  i n  t h o s e  d a y s  t h e r e  w e r e  s p e c i a l  p r i z e s  f o r  h o l d e r s  

o f  t h e  n u m b e r s  i m m e d i a t e l y  a b o v e  a n d  b e l o w  t h e  w i n n i n g  f i g u r e ,  a n t i c i p a t i n g  t h e  

a n c i l l a r y  p r i z e s  g i v e n  i n  t o d a y ’ s  l o t t e r i e s .

He  a l s o  c a m e  u p o n  t r a c e s  o f  B e d i e v a l  l o t t e r i e s  i n  G e r m a n  s t a t e s ,  p a r t i c u l a r l y  i n  t h e  

a n c i e n t  D u c h y  o f  B a v a r i a ,  w h e r e  m a n y  t o w n s  r a n  l o t t e r i e s .  I n  H a m b u r g  t h e  l o t t e r y  w a s  

s o  e f f e c t i v e l y  p u b l i c i z e d  t h a t  i t s  p o p u l a r i t y  a n d  f a m e  e x t e n d e d  t o  n e i g h b o r i n g  s t a t e s  
w h e r e  l o t t e r i e s  w e r e  b a n n e d .

I t  i s  e v e n  r e p o r t e d  t h a t  s o m e  p r i z e s  o f f e r e d  i n  G e r m a n y  w e r e  o u t  o f  a l l  p r o p o r t i o n ,
s t a r t i n g  f r o m  d r a w s  f o r  p i e c e s  o f  l a n d  a n d  s w e l l i n g  t o  t h e  r a f f l i n g  o f  a  w h o l e  t o w n ,
w i t h  2 9  v i l l a g e s ,  a  p a l a c e ,  1 0 , 0 0 0  h e c t a r e s  o f  f o r e s t ,  1 , 0 0 0  a c r e s  o f  a r a b l e  l a n d  a n d  a  
f a c t o r y .

T h e  p r o l i f e r a t i o n  o f  l o t t e r i e s  d u r i n g  t h e  e a r l y  1 5 0 0 ’ s  i s  e v i d e n c e d  b y  a  M a l i n e s  e d i c t  

o f  Ma y  2 ,  1 5 2 6 ,  w h e r e i n  a l l  l o t t e r i e s  o p e r a t i n g  w i t h o u t  a  l i c e n s e  w e r e  f o r b i d d e n ,  u n d e r  

p e n a l t y  o f  c o n f i s c a t i o n  o f  t i c k e t s  a n d  p r o c e e d s .  R o y a l  e d i c t s  o r  o r d e r s  p r o h i b i t i n g  o r  
p e r m i t t i n g  l o t t e r i e s  s o o n  b e c a m e  m o r e  f r e q u e n t ,  i n  t h e  N e t h e r l a n d s ,  P r u s s i a  a n d  
A u s t r i a ,  a n d  f i n a l l y  t h r o u g h o u t  E u r o p e .

I n  F r a n c e ,  F r a n c o i s  I ,  a n  o p e n - h a n d e d ,  g o o d - n a t u r e d  f e l l o w ,  f i r s t  r e i n t r o d u c e d  b e t t i n g  

a t  t e n n i s ,  t h e n  a u t h o r i z e d  t h e  s e t t i n g - u p  o f  l o t t e r y  o f f i c e s  i n  P a r i s  a n d  f o u r  o t h e r  

c i t i e s  o f  t h e  k i n g d o m  i n  1 5 2 0 .



W h i l e  t h e  l a n d s  o f  n o r t h e r n  E u r o p e  w e r e  d e v e l o p i n g  t h e  l o t t e r i e s  t h a t  h a v e  b n c o a e  

t r a d i t i o n a l  t o d a y ,  o t h e r  g a a e s  o f  c h a n c e  w e r e  b o r n  f a r t h e r  s o u t h .  I n  t h e  R e p u b l i c  o f  
G e n o a ,  c u s t o a  h a d  i t  t h a t  l o t s  s h o u l d  b e  d r a w n  o n c e  a  y e a r  t o  c h o o s e  f i v e  c i t i z e n s  a s  

a e a b e r s  f o r  t h e  S e n a t e  a a o n g  9 0  c a n d i d a t e s  w h o  w e r e  c h o s e n  s i x  M o n t h s  i n  a d v a n c e .  T h a t  
t h i s  s h o u l d  h a v e  a  p a r a l l e l  f u n c t i o n  a s  a  g a a e  o f  c h a n c e  w a s  i n e v i t a b l e .  I t  c o s t  o n e  

p i s t o l e  t o  p l a y .  T h e  b i g  w i n n e r  w h o  p i c k e d  a l l  f i v e  n a a e s  c o r r e c t l y  g o t  a b o u t  2 0 , 0 0 0  

p i s t o l e s .  F o u r  c o r r e c t  n a a e s  w e r e  w o r t h  5 , 0 0 0 ,  a n d  t h r e e  n a a e s  w o n  5 0 0 .

I n  1 5 1 9 ,  B e n e d e t t o  G e n t i l e  s e e i n g  t h e  p o t e n t i a l  p r o f i t s ,  a s t u t e l y  c o n s i d e r e d  t h a t  o n e  

d r a w  e a c h  y e a r  w a s  n o t  e n o u g h .  He  r e p l a c e d  t h e  9 0  n a s e s  b y  9 0  n u a b e r s ,  a n d  t h e  ’ G i o c o  

d i  S e a i n a r i o ’ q u i c k l y  b e c o m e  o n e  o f  t h e  f a v o r i t e  a a u s e a e n t s  o f  t h e  G e n o e s e .  T h e  f i r s t  

o f f i c i a l  r e c o r d s  o f  t h i s  ’ 5 / 9 0 "  d r a w  d a t e  f r o *  1 5 3 5 .

T h e  I t a l i a n  L o t t o  s o o n  t o o k  r o o t  i n  o t h e r  E u r o p e a n  c o u n t r i e s ,  t r a n s p l a n t e d  b y  t h e  

I t a l i a n  c o u r t i e r s  o f  C a t h e r i n e  d e  M e d i c i . T h e s e  w e r e  p a r t i a l l y  a n  a t t e a p t  t o  c u r b  t h e  
e x i t  o f  c a s h  f r o a  n o n - l o t t e r y  j u r i s d i c t i o n s ,  t h r o u g h  s u b s c r i p t i o n s  t o  f o r e i g n  l o t t e r i e s  

w h i c h  w e r e  a l r e a d y  v e r y  p o p u l a r .

T h e  e a r l i e s t  d a y s  o f  c o l o n i e s  i n  A a e r i c a  w e r e  a l s o  a  t i a e  i n  E u r o p e  d u r i n g  w h i c h  t h e  

p h e n o a e n o n  o f  l o t t e r i e s  u n d e r w e n t  a n  e x t r a o r d i n a r y  g r o w t h .

I n  1 6 1 2 ,  K i n g  J a n e s  a u t h o r i z e d  a  l o t t e r y  t o  h e l p  f i n a n c e  t h e  ‘ c o l o n i a l  s e t t l e n e n t '  

w h i c h  p a i d  t h e  c o s t  o f  s e t t l i n g  V i r g i n i a .  I n  1 7 5 1  a n d  1 7 5 4 ,  B e n j a a i n  F r a n k l i n  h e l p e d  

s p o n s o r  a  s e r i e s  o f  " A c a d e a i c  L o t t e r i e s '  a n d  h e l p e d  f u n d  t h e  U n i v e r s i t y  o f  
P e n n s y l v a n i a .  T h e  C o n g r e s s  o f  1 7 7 6  p r o v i d e d  a  N a t i o n a l  L o t t e r y  s t r o n g l y  s u p p o r t e d  b y  
T h o a a s  J e f f e r s o n  a n d  o t h e r s  o f  t h e  n a t i o n ’ s  f o u n d i n g  f a t h e r s ,  p a r t i a l l y  f u n d i n g  t h e  

C o l o n i a l  A r m y  d u r i n g  t h e  R e v o l u t i o n a r y  W a r .

S o a e  7 0  a c t s  w e r e  p a s s e d  b y  C o n g r e s s  b e f o r e  1 8 2 0  a u t h o r i z i n g  l o t t e r i e s  f o r  t h e  b u i l d i n g  

o f  s c h o o l s ,  r o a d s  a n d  o t h e r  p u b l i c  p r o j e c t s .  L o t t e r i e s  h e l p e d  e r e c t  H a r v a r d ,  Y a l e ,  
B r o w n ,  D a r t a o u t h ,  C o l u a b i a ,  P r i n c e t o n ,  W i l l i a a  a n d  H a r y  a n d  o t h e r  a c a d e a i c  

i n s t i t u t i o n s .

P u b l i c  t r u s t  i n  U . S .  a n d  s o a e  E u r o p e a n  l o t t e r i e s  w a i n e d  i n  t h e  a i d  1 8 0 0 ’ s  w h e n  t h e i r  

g r o w t h  a l l o w e d  a  f e w  d i s h o n e s t  p u b l i c  e a p l o y e e s  t o  a a n i p u l a t e  t h e  o u t c o n e s  o f  s o a e  
l o t t e r i e s  f o r  p e r s o n a l  g a i n .  U . S .  l o t t e r i e s  a l l  b u t  d i s a p p e a r e d  u n t i l  1 9 6 4 .

T h e  f i r s t  W e s t e r n  l o t t e r y  t o  s t a r t  o p e r a t i o n s  i n  t h e  2 0 t h  C e n t u r y  w a s  A u s t r a l i a ’ s  
Q u e e n s l a n d  S t a t e  L o t t e r y ,  d r a w i n g  i t s  f i r s t  t i c k e t  i n  1 9 1 7 .  T h e  f i r s t  2 0 t h  C e n t u r y  
U . S .  l o t t e r y  b e g a n  i n  Ne w H a a p s h i r e  i n  1 9 6 4 .  '  e f o l l o w i n g  l i s t  g i v e s  t h o s e  s t a t e s  

w i t h  l o t t e r i e s  a n d  y e a r s  t h e i r  l o t t e r i e s  s t a r t e d .

1 . Ne w H a a p s h i r e 1 9 6 4 1 4 . A r i z o n a 1 9 8 1

2 . M a s s a c h u s e t t s 1 9 7 1 1 5 . D i s t .  o f  C o l u a b i a 1 9 8 2

3 . New J e r s e y 1 9 7 1 1 6 . W a s h i n g t o n 1 9 8 2

4 . P e n n s y l v a n i a 1 9 7 2 1 7 . C o l o r a d o 1 9 8 3

5 . C o n n e c t i c u t 1 9 7 3 1 8 . C a l i f o r n i a 1 9 8 5

6 . M a r y l a n d 1 9 7 3 1 9 . O r e g o n 1 9 8 5

7 . M i c h i g a n 1 9 7 3 2 0 . W e s t  V i r g i n i a 1 9 8 5

8 . I l l i n o i s 1 9 7 4 2 1 . I o w a 1 9 8 5

9 . O h i o 1 9 7 4 2 2 . M i s s o u r i 1 9 8 6

1 0 . M a i n e 1 9 7 5 2 3 . K a n s a s 1 9 8 7

1 1 . D e l a w a r e 1 9 7 6 2 4 . M o n t a n a 1 9 8 7

1 2 . New  Y o r k 1 9 7 6 2 5 . N o r t h  D a k o t a 1 9 8 7

1 3 . V e r a o n t 1 9 7 7 2 6 . F l o r i d a 1 9 8 8

I n a d d i t i o n  v o t e r s  h a « e g i v e n  a p p r o v a l t o  l o t t e r i e s  i n  I d a h o  a n d W i s c o n s i n ,  a n d

l e g i s l a t u r e s  i n  V i r g i n i a  a n d  I n d i a n a  h a v e  g i v e n  t h e  n o d  t o  a  v o t e  b y  t h e  e l e c t o r a t e  f o r  

s t a t e  l o t t e r i e s .



I n  1 9 8 4 ,  t h e  I n t e r n a t i o n a l  A s s o c i a t i o n  o f  S t a t e  L o t t e r i e s  l i s t e d  6 3  a e n b e r  n a t i o n s ,  

i n c l u d i n g  e v e r y  c o n t i n e n t  e x c e p t  A n t a r c t i c a .  I n  m o s t  c a s e s ,  p r o c e e d s  g o  d i r e c t l y  i n t o  
n a t i o n a l  t r e a s u r i e s ,  o r  a r e  e a r n a r k e d  f o r  p u M i c  b e n e f i t s  s u c h  a s  h e a l t h ,  e d u c a t i o n  o r  

c h a r i t i e s .  T h e  N e t h e r l a n d s  h a s  t h e  o l d e s t  l o t t e r y  i n  o p e r a t i o n ,  s t a r t e d  i n  1 7 2 6 .

T h e s e  f e w  h i s t o r i c a l  r e f e r e n c e s  g l e a n e d  f r o a  p a s t  c e n t u r i e s  s h o w  c l e a r l y  e n o u g h  t h a t  i n  

e v e r y  a g e  a n d  i n  a l l  c o u n t r i e s  c h o n c e  h a s  b e e n  t h e  k e y  t o  s o l v i n g  p r o b . V e a s  t h a t  w e r e

o t h e r w i s e  i n s o l u b l e ;  h a s  b e e n  a  s o u r c e  o f  r e c r e a t i o n ;  a n d  b e c a a e  a n  I n t e g r a l  p a r t  o f

t h e  c u s t o s o  a n d  u s a g e s  o f  p e o p l e s .

J o h a n  H u i z i n g a ,  t h e  D u t c h  p h i l o s o p h e r - h i s t o r i a n ,  w r i t e s  i s  h i s  b o o k  H o b o  L u d e n s  
( r o u g h l y  t r a n s l a t e d  b y  " M a n  t h e  G a B e s t e r " )  t h a t  " . . .  w h e n  we  l o o k  d e e p l y  i n t o  t h e  

n a t u r e  o f  o u r  a c t i o n s ,  t h e  n o t i o n  B a y  s u r f a c e  i n  u s  t h a t  a l l  t h e  a c t i v i t i e s  o f  a a n  a r e  
n o t h i n g  b u t  a  g a m e . "

F o r  h u a a n  b e i n g s  l o t t e r i e s  h a v e  a l w a y s  b e e n  —  a n d  a l w a y s  w i l l  b e  —  a  g a a e  t h a t  i s
a t t r o c t i v e ,  f a s c i n a t i n g ,  a n d  a v a i l a b l e  t o  a l l .
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ALASKA L OT T E R Y REVENUE P R O J E C T I O N S

T h e  m o s t  o f t e n  a s k e d  q u e s t i o n  r e g a r d i n g  a n  A l a s k a n  l o t t e r y  c o n c e r n s  t h e  p r o b a b l e  i n c o m e  
t o  t h e  S t a t e  t r e a s u r y .  T h e  s i m p l e  a n s w e r ,  a s  s t a t e d  i n  I n f o r m a t i o n  B r i e f  N o .  1 a n d  

d e t a i l e d  b e l o w ,  i s  i n  t h e  r a n g e  o f  $ 2 0 , 0 0 0 , 0 0 0  p e r  y e a r .

A l t h o u g h  e v e r y  s t a t e  h a s  d i f f e r e n c e s ,  a  w e l l - p r e c e d e n t e d  a n d  a c c u r a t e  w a y  f o r  a  

n o n - l o t t e r y  s t a t e  t o  p r o j e c t  t h e  r e v e n u e  p o t e n t i a l  o f  a  l o t t e r y  i s  t o  u s e  a v e r a g e s .  A s  
w i t h  a n y  b u s i n e s s ,  i f  a  s t a t e  l o t t e r y  i a  m i s m a n a g e d ,  i t  m a y  f a l l  s h o r t  o f  t h e  a v e r a g e  

a n d ,  c o n v e r s e l y ,  i f  a  s t a t e  l o t t e r y  l e a r n s  f r o m  t h e  m a n a g e m e n t  e x p e r i e n c e  o f  

e s t a b l i s h e d  s t a t e  l o t t e r i e s  a n d  u s e s  s t r e a m l i n e d ,  e f f i c i e n t  a  J e f f e c t i v e  m a n a g e m e n t ,  
i t  w i l l  o b t a i n  r e v e n u e s  a b o v e  t h e  a v e r a g e .  N o n e t h e l e s s ,  u s i n g  a v e r a g e s  h a s  p r o v e n  a n  

a c c u r a t e ,  a l b e i t  s l i g h t l y  c o n s e r v a t i v e  m e t h o d  o f  p r e d i c t i n g  r e v e n u e s  f o r  n e w  l o t t e r y  
s t a t e s .

T h e  a v e r a g e  p e r  c a p i t a  l o t t e r y  e x p e n d i t u r e  d u r i n g  F Y 8 5  w a s  $ 9 8 . 0 2 .  T h i s  i s  t h e  h i g h e s t  

p e r  c a p i t a  e x p e n d i t u r e  f o r  t h e  2 3  y e a r  h i s t o r y  o f  l o t t e r i e s  i n  t h e  U . S .  a n d  c o n t i n u e s  

t h e  a n n u a l  i n c r e a s e  f o r  t h i s  m e a s u r e .  T h e  m e a s u r e  o f  p e r  c a p i t a  e x p e n d i t u r e s  d o e s  n o t  

a s s u m e  t h a t  e v e r y o n e  m a k e s  l o t t e r y  p u r c h a s e s ,  i t ’ s  a  s t a t i s t i c a l  m e a s u r e  w h i c h  e n a b l e s  
c o m p a r i s o n s  a n d  p r o j e c t i o n s  t o  b e  m a d e .

F o r  c o n v e n i e n c e ,  t h e  r a t e  o f  $ 1 0 0  a n n u a l  p e r  c a p i t a  e x p e n d i t u r e  w i l l  b e  u s e d  f o r  t h e
f o l l o w i n g  p r o j e c t i o n s .  T h i s  i s  a  c o n s e r v a t i v e  m e a s u r e  w h e n  we  c o n s i d e r  t h a t  p e r  c a p i t a

a v e r a g e  e x p e n d i t u r e s  h a v e  r e c e r t l y  b e e n  i n c r e a s i n g  a t  a  r a t e  o f  m o r e  t h a n  $ 1 0  p e r  y e a r ,  

a n d  s i n c e  a n  A l a s k a n  l o t t e r y  w i l l  m o s t  l i k e l y  b e  s t a r t e d  a f t e r  J u l y ,  1 9 8 8 ,  t h r e e  y e a r s
l a t e r  t h a n  w h e n  t h i s  1 9 8 5  m e a s u r e  w a s  t a k e n .

To  e s t i m a t e  a n  A l a s k a  g r o s s  l o t t e r y  s a l e s  f o r  1 9 8 7 ,  we  n e e d  t o  m e r e l y  m u l t i p l y  t h i s  p e r

c a p i t a  e x p e n d i t u r e  b y  o u r  p o p u l a t i o n ,  w h i c h  i s  e s t i m a t e d  b y  t h e  AK D e p t ,  o f  L a b o r  t o  b e
5 4 4 , 0 0 0 :

$ 1 0 0  ( p e r  c a p i t a  e x p e n d . )  x 5 4 4 , 0 0 0  ( AK p o p . )  = $ 5 4 , 4 0 0 , 0 0 0  ( g r o s s  r e v . ) .

G e n e r a l l y ,  a n d  a g a i n  a s  a n  a v e r a g e ,  3 5 % t o  4 0 % o f  t h e  g r o s s  l o t t e r y  r e v e n u e s  a r e

r e t u r n e d  t o  t h e  s t a t e  t r e a s u r y .  T h u s ,  t o  d e t e r m i n e  a  r a n g e  f o r  n e t  l o t t e r y  r e v e n u e s  

f o r  A l a s k a  f o r  1 9 8 7 ,  we n e e d  m e r e l y  t o  m u l t i p l y  t h e s e  p e r c e n t a g e s  t i m e s  t h e  g r o s s  
l o t t e r y  s a l e s :

3 5 % x $ 5 4 , 4 0 0 , 0 0 0  = $ 1 9 , 0 4 0 , 0 0 0 ,  a n d  4 0 % x $ 5 4 , 4 0 0 , 0 0 0  = $ 2 1 , 7 6 0 , 0 0 0 .

T h i s  r a n g e ,  $ 1 9 , 0 4 0 , 0 0 0  t o  $ 2 1 , 7 6 0 , 0 0 0 ,  t h e n  g i v e s  u s  a  p o i n t - i n - t i m e  p r o j e c t i o n  b a s e d  
o n  w h a t  i s  a c t u a l l y  b e i n g  e x p e r i e n c e d  i n  t h e  l o t t e r y  m a r k e t  i n  m i d - 1 9 8 0 ’ s  d o l l a r s ,  a n d  
b a s e d  o n  o u r  c u r r e n t  p o p u l a t i o n .

H o w e v e r ,  we  m u s t  k e e p  i n  m i n d  t h a t  m o s t  o f  t h e  s t a t e s  f r o m  w h i c h  t h e  a v e r a g e  p e r  c a p i t a  

e x p e n d i t u r e s  f i g u r e s  c o m e  a r e  ’ m a t u r e  l o t t e r y  s t a t e s . "  T h e r e f o r e ,  t h i s  $ 2 0 , 0 0 0 , 0 0 0  n e t  
r e v e n u e  r a n g e  s h o u l d  b e  t h o u g h t  o f  a s  w h a t  A l a s k a  c o u l d  e x p e c t  t o d a y  i f  i t  h a d  a  
l o t t e r y  c o n s i d e r e d  " m a t u r e . "

T h e  d e g r e e  o f  m a t u r i t y  a  s t a t e - r u n  l o t t e r y  i s  c o n s i d e r e d  t o  h a v e  r e a c h e d  i s  b a s e d  u p o n  
a  c o m b i n a t i o n  o f  i t s  a g e  a n d  i t s  p r o d u c t  l i n e  o r  g a m e  m i x .  An  i n s t a n t  l o t t e r y  h a s  

t y p i c a l l y  b e e n  t h e  f i r s t  l o t t e r y  p r o d u c t  m a d e  a v a i l a b l e  t o  t h e  p u b l i c .  A f t e r  a  p e r i o d  

o f  t i m e  d e e m e d  a p p r o p r i a t e  b y  t h e  l o t t e r y  a g e n c y  m a n a g e m e n t  ( s i x  m o n t h s  t o  a  y e a r ) ,  a n  
o n - l i n e  s y s t e m  i s  u s u a l l y  s t a r t e d .  T h e  o n - l i n e  s y s t e m  p r o v i d e s  f o r  s a l e s  o f  l o t t e r y



t i c k e t s  f o r  a  p e r i o  . *. ( w e e k l y  -  m o n t h l y )  l o t t o  g a m e s  a n d  g e n e r a l l y  t w o  s i m p l e  n u m b e r s
g e m e s .  F o r  t h e  p a s t  1 2  y e a r s  t h i s  h a s  b e e n  t h e  n o r m a l  p a t t e r n  f o r  l o t t e r y  s t a t e s

u n l e s s  l e g i s l a t i o n  s t i p u l a t e d  p a r t i c u l a r  l o t t e r y  g a m e s ;  i . e . ,  C o l o r a d o  l a w  r e s t r i c t s  

s t a t e  l o t t e r y  s a l e s  t o  i n s t a n t  g a m e s .

S a l e s  r e c o r d s  f r o m  o p e r a t i o n a l  s t a t e  l o t t e r i e s ,  s t a r t e d  w i t h i n  t h e  l a s t  f i v e  y e a r s ,

d e m o n s t r a t e  s i m i l a r  s a l e s  c u r v e  p r o f i l e s .  T o t a l  s a l e s  v a r y  c o n s i d e r a b l y ,  d e p e n d i n g  o n  
t h e  s i z e  o f  t h e  s t a t e ,  h o w e v e r ,  t h e i r  s a l e s  p r o f i l e s  h a v e  a l l  b e e n  s i m i l a r .

I n s t a n t  g a m e  s a l e s  b e g i n  v e r y  s t r o n g  w i t h  f i r s t  y e a r  s a l e s  b e i n g  h i g h e s t .  S a l e s  t h e n  

d e c l i n e  c o n s i d e r a b l y  b e f o r e  b e g i n n i n g  a  s l o w ,  s t e a d y  y e a r l y  i n c r e a s e .  T h e  s l o p e  o f  t h e  
d e c l i n e  a n d  t h e  d e g r e e  t o  w h i c h  i t  f a l l s  d e p e n d s  o n  . e v e r a l  f a c t o r s :

T h e  l o t t e r y  a d m i n i s t r a t i o n  r e a c t i o n  t h r o u g h  a d j u s t m e n t s  t o  g a m e  d e s i g n
a n d  p r i z e  s t r u c t u r e ;
T h e  l o t t e r y  a g e n c y ' s  a d v e r t i s i n g  b u d g e t  a n d  s t r a t e g i e s ;

T h e  s i z e  o f  t h e  s t a t e  p o p u l a t i o n  w h i c h  w i l l  e v e n t u a l l y  c o n s t i t u t e  t h e  

l o y a l  c o n s t i t u e n c y  f o r  i n s t a n t  g a m e s .

S a l e s  f o r  o n - l i n e  g a m e s  b e g i n  r e l a t i v e l y  s l o w  i n  w e s t e r n  s t a t e s .  S a l e s  g e n e r a l l y  

e x h i b i t  s t r o n g  s t e a d y  g r o w t h  a s  m o r e  a n d  m o r e  p e o p l e  b e c o m e  f a m i l i a r  w i t h  t h e  g a m e s  a n d  

m o r e  e d u c a t e d  w i t h  l o t t e r i e s  i n  g e n e r a l .  O n - l i n e  g a m e  s a l e s  f o r  a l l  s t a t e s  h a v e
i m p r o v e d  e a c h  y e a r  o f  o p e r a t i o n  a n d  s a l e s  p r o f i l e s  s h o w  a  c o n t i n u o u s  i n c r e a s i n g  c u r v e .

T h e  s l u m p  i n  t o t a l  s a l e s  f o r  n e w  l o t t e r i e s  a f t e r  t h e  e n d  o f  t h e i r  f i r s t  y e a r  h a s  o f t e n  
b e e n  r e p o r t e d  b y  t h e  m e d i a .  D o u b t e r s  o f  l o t t e r i e s  h a v e  u s e d  t h i s  " n e w s '  t o  

s u b s t a n t i a t e  t h e i r  c l a i m s  t h a t  l o t t e r i e s  a r e  n o t  g o o d  r e v e n u e  s o u r c e s  a n d  t h e i r  
p r o p o n e n t s  h a v e  m a d e  f a l s e  p r o m i s e s  a b o u t  p o s s i b l e  r e v e n u e s  t o  t h e  s t a t e .  O n e  o n l y  

n e e d s  t o  s t u d y  t h e  h i s t o r y  o f  n e w  l o t t e r i e s  t o  c o n c l u d e  t h a t  t h i s  s a l e s  f l u c t u a t i o n  i s  
n o r m a l  a n d  i s  f o l l o w e d  b y  p r e d i c t a b l e  s a l e s  i n c r e a s e s .  T h e  s e v e r i t y  o f  t h e  d o w n - t u r n  

i n  s a l e s  i s  a  f u n c t i o n  o f  a d m i n i s t r a t i v e  d e c i s i o n s  a n d  l e g i s l a t i v e  c o n s t r a i n t s ,  a s  i s  
t h e  d e g r e e  o f  s a l e s  i n c r e a s e s  t o  f o l l o w .

G r a p h  N o .  1 i l l u s t r a t e s  h o w  t h e s e  f a c t o r s ,  i n s t a n t  g a m e  s a l e s  c u r v e  a n d  o n - l i n e  g a m e s  
s a l e s  c u r v e ,  c o m b i n e  t o  g e n e r a t e  a  r e s u l t i n g  t o t a l  s a l e s  c u r v e  f o r  t h e  f i r s t  f i v e  y e a r s  

o f  a  t y p i c a l  l o t t e r y .

GRAPH NO. 1

T h e  a d d i t i o n a l  e l e m e n t s  o f  p r o d u c t  m i x  a n d  t i m e  c a n  b e  f a c t o r e d  w i t h  p e r  c a p i t a  s a l e s  

a v e r a g e s  a n d  p o p u l a t i o n  e s t i m a t e s  t o  b e g i n  t o  r e f i n e  n e t  r e v e n u e  p r o j e c t i o n s  o v e r  a  
s p a n  o f  t i m e  f o r  a  s t a t e .

G r a p h  N o .  2  g i v e s  t h e  r a n g e  o f  n e t  r e v e n u e  we  c o u l d  e x p e c t  f r o m  a n  A l a s k a n  L o t t e r y  f o r  
t h e  f i r s t  f i v e  y e a r s .  U n t i l  a  l o t t e r y  i s  i n  o p e r a t i o n ,  t h e  e x a c t  n e t  i n c o m e  i s  
i m p o s s i b l e  t o  p r e d i c t .  J u s t  a s  w i t h  a n y  c o n v e n i e n c e  p u r c h a s e ,  f a c t o r s  s u c h  a s  c o n s u m e r  
a w a r e n e s s ,  a c c e s s ,  a n d  p r o d u c t  d e s i r a b i l i t y  p l a y  c r i t i c a l  r o l e s  i n  h o w  s u c c e s s f u l  s a l e s



a r e .  S a l e s  a r e  a l s o  a f f e c t e d  b y  p o p u l a t i o n  d e m o g r a p h i c s  a n d  c o n c e n t r a t i o n / d i s p e r s i o n  
p a t t e r n s .  ( A s  w i l l  t i  d i s c u s s e d  i n  a  l a t e r  B r i e f ,  A l a s k a ’ s  p o p u l a t i o n  i s  m o s t l y  u r b a n  
0 0 *  l i v e  i n  c o m m u n i t i e s  o f  o v e r  5 , 0 0 0 ;  8 5 *  l i v e  i n  c o m m u n i t i e s  o f  o v e r  2 , 0 0 0 ;  i n  s a l e s  
t e r m s ,  8 0 *  l i v e  i n  t h r e e  m a j o r  m a r k e t i n g  a r e a s . )

G r a p h  2  s h o w s  a  l i k e l y  n e t  r e v e n u e  r a n g e  f o r  t h e  f i r s t  f i v e  y e a r s  o f  a n  A l a s k a n  

l o t t e r y ,  o p e r a t i n g  s i m i l a r  t o  o t h e r  w e s t e r n  s t a t e s .

GRAPH NO. 2

ALASKA LOTIERV NET INC0NE PROJECTION 
1986 - 1992

Net Incote at 5S» Net Incote at tot kS\«1

T h i s  i l l u s t r a t i o n  a s s u m e s :

1 .  A l a s k a  w o u l d  s t a r t  a  l o t t e r y  i n  1 9 8 8  w i t h  a n  i n s t a n t  g a m e  a n d  i m p l e m e n t  o n - l i n e
g a m e s  o n e  y e a r  l a t e r .

2 .  F i r s t  y e a r  p e r  c a p i t a  e x p e n d i t u r e  f o r  i n s t a n t  g a m e  s a l e s  i s  > 7 5  b a s e d  o n  t h e
a v e r a g e  i n s t a n t  g a m e  s a l e s  o f  t h e  l a s t  f o u r  s t a t e s  t o  s t a r t  l o t t e r i e s .  T o t a l
l o t t e r y  p e r  c a p i t a  e x p e n d i t u r e s  d e c l i n e  t h e  s e c o n d  y e a r ,  3 s  i l l u s t r a t e d  i n  G r a p h
N o .  1 ,  a n d  t h e n  i n c r e a s e  t o  > 1 0 0  p e r  y e a r ,  t h e  1 9 8 5  r a t e .

P e r  C a p i t a  L o t t e r y  E x p e n d i t u r e s  ( P C E )
1 9 8 8 > 7 5 i n s t a n t g a m e o n l y
1 9 8 9 > 7 0 i n s t a n t a n d o n - l i n e g a m e s
1 9 9 0 > 8 0 i n s t a n t a n d o n - 1 i n e g a m e s
1 9 9 1 > 9 0 i n s t a n t a n d o n - l i n e g a m e s
1 9 9 2 > 1 0 0 i n s t a n t a n d o n - l i n e g a m e s

3 .  A l a s k a  D e p a r t m e n t  o f  L a b o r  m i d d l e  s e r i e s  p o p u l a t i o n  p r o j e c t i o n s  f o r  1 9 8 5 - 1 9 9 1 ,  
r o u n d e d  t o  n e a r e s t  1 0 , 0 0 0  a r e  c o r r e c t .  A l a s k a ’ s  p o p u l a t i o n  i n  1 9 9 2  i s  a  1 0 , 0 0 0  

p e r s o n  i n c r e a s e  f r o m  1 9 9 1  a s  t h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  p r o j e c t i o n s  f o r  t h e  
p r e v i o u s  f o u r  y e a r s  s r g g e s t  i s  r e a s o n a b l e .

A l a s k a  P o p u l a t i o P r o j e c t .  >ns
1 9 8 8 5 5 0 , 0 0 0 AK D e p t ,  o f L a b o r , m i d s e r i e s
1 9 8 9 5 6 0 , 0 0 0 AK D e p t ,  o f L a b o r , m i d s e r i e s
1 9 9 0 5 7 0 , 0 0 0 AK D e p t ,  o f L a b o r , m i d s e r i e s
1 9 9 1 5 9 0 , 0 0 0 AK D e p t ,  o f L a b o r , m i d s e r i e s
1 9 9 2 6 0 0 , 0 0 0 AK L o t t e r y C o a l i t i o n  e s t i m a t e

T h e s e  a s s u m e d  p e r  c a p i t a  e x p e n d i t u r e s  a n d  p r o j e c t e d  p o p u l a t i o n s  r e s u l t  i n  t h e  f o l l o w i n g  
g r o s s  l o t t e r y  s a l e s  f o r  e a c h  y e a r .  C o m p u t i n g  a  l o w - e n d  n e t  r e v e n u e  ( 3 5 *  o f  g r o s s  

s a l e s ) ,  a n d  a  h i g h - e n d  n e t  r e v e n u e  ( 4 0 %  o f  g r o s s  s a l e s ) ,  g i v e s  a  r a n g e  o f  r e v e n u e s  t h a t  
c o u l d  b e  e x p e c t e d  f r o m  t h e  f i r s t  f i v e  y e a r s  o f  a n  A l a s k a n  l o t t e r y .



Yr PCE P o p G r o s s  $ N e t  §  3 5 * N e t  §  4 0 *

1 9 8 8 ; $ 7 5 X 5 5 0 , 0 0 0 = $ 4 1 , 2 5 0 , 0 0 0 $ 1 4 , 4 3 7 , 5 0 0 $ 1 6 , 5 0 0 , 0 0 0

1 9 8 9 ; $ 7 0 X 5 6 0 , 0 0 0 = $ 3 9 , 2 0 0 , 0 0 0 $ 1 3 , 7 2 0 , 0 0 0 $ 1 5 , 6 8 0 , 0 0 0
1 9 9 0 ; $ 8 0 X 5 7 0 , 0 0 0 = $ 4 5 , 6 0 0 , 0 0 0 $ 1 5 , 9 6 0 , 0 0 0 $ 1 3 , 2 4 0 , 0 0 0
1 9 9 1 ; $ 9 0 X 5 9 0 , 0 0 0 = $ 5 3 , 1 0 0 , 0 0 0 $ 1 8 , 5 8 5 , 0 0 0 $ 2 1 , 2 4 0 , 0 0 0
1 9 9 2 ; $ 1 0 0 X 6 0 0 , 0 0 0 = $ 6 0 , 0 0 0 , 0 0 0 $ 2 1 , 0 0 0 , 0 0 0 $ 2 4 , 0 0 0 , 0 0 0

T h r e e  a d d i t i o n a l  f a c t o r s  s h o u l d  b e  k e p t  i n  m i n d  w h e n  c o n c l u d i n g  h o w  v a l i d  t h e  a b o v e  
p r o j e c t i o n s  w i l l  p r o v e  t o  b e .

1 .  T h e  a b o v e  c o m p u t a t i o n s  e x c l u d e  p r o b a b l e  l o t t e r y  p u r c h a s e s  b y  o u r  a d d i t i o n a l  s u m m e r  

w o r k f o r c e ,  a n d  o u r  a n n u a l  t o u r i s t  v o l u m e  o f  a b o u t  7 7 5 , 0 0 0  p e r s o n s ,  f o r  w h i c h  
s p e c i f i c  l o t t e r y  g a m e s  c o u l d  b e  t a r g e t e d .

2 .  T h e  r e l a t i v e l y  n e w  d e v e l o p m e n t  i n  t h e  l o t t e r y  f i e l d  o f  s m a l l e r  s t a t e s  c o n d u c t i n g  

m u l t i - s t a t e  l o t t e r y  g a m e s  i n  a d d i t i o n  t o  t h e i r  i n - s t a t e  g a m e s  w h i c h  a d d s  t o  t h e  

l i k e l i h o o d  t h a t  A l a s k a  w i l l  m a t c h  n a t i o n a l  p e r  c a p i t a  s a l e s  a v e r a g e s .

3 .  A d e m o g r a p h i c  a n a l y s i s  o f  t h e  p o p u l a t i o n  o f  A l a s k a  i l l u s t r a t e s  t h a t  w h e n  c o m p a r e d  
t o  o t h e r  l o t t e r y  s t a t e s  o n  t h o s e  f a c t o r s  w h i c h  i n d i c a t e  l o t t e r y  s u c c e s s  ( a b o v e  

a v e r a g e  i n c o m e ,  a b o v e  a v e r a g e  e d u c a t i o n ,  p e r c e n t  i n  a g e  g r o u p s  w h i c h  b u y  l o t t e r y  
p r o d u c t s  m o s t ,  a n d  m a l e  t o  f e m a l e  r a t i o )  o u r  p e r  c a p i t a  l o t t e r y  s a l e s  w o u l d  b e  
h i g h e r  t h a n  a v e r a g e .

A l l  t h r e e  o f  t h e s e  f a c t o r s  s u g g e s t  t h a t  t h e  a b o v e  p r o j e c t i o n s  a r e  l i k e l y  t o  b e  
c o n s e r v a t i v e .  A n e t  i n c o m e  r a n g e  o f  * 2 0 , 0 0 0 , 0 0 0  a n n u a l l y ,  o n c e  a n  A l a s k a n  l o t t e r y  i s  

f u l l y  d e v e l o p e d ,  i s  a  r e a s o n a b l e  p r o j e c t i o n  f o r  a  s t a t e  o p e r a t e d  A l a s k a n  l o t t e r y .

PO . S o x  2 2 2 0 4  • J u n e a u .  A la s k a  9 0 8 0 2  • (9 0 7 )  4 6 5 -5 0 4 4



RO. Box 2 2 2 0 4  •  Ju n eau , A laska 9 9 8 0 2  •  (<*07) 4 6 3 -3 0 4 4

I N F O R M A T I O N  B R I E F  NO. 4: S O C I A L  I M P A C T S  O F  L O T T E R I E S

WHAT A F F E C T  DO S T A T E - O P E R A T E D  L O T T E R I E S  HAVE ON THE ‘ P O O R ? *

WHAT A F F E C T  DO S T A T E - O P E R A T E D  L O T T E R I E S  HAVE ON THE ‘ L E S S  E D U C A T E D ? ’

HOW DO L O T T E R I E S  A F F E C T  THE I N C I D E N C E  OF C O M P U L S I V E  G A N B L I N 6 ?

DOES W I N N I N G  D I S R U P T  THE L I V E S  OF WI NNE RS  OF LARGE CASH P R I Z E S ?

T h e s e  q u e s t i o n s ,  e v e n  w h e n  n o t  v e r b a l i z e d ,  o f t e n  c o m e  t o  m i n d  w h e n  d i s c u s s i o n s  a b o u t  
s t a t e - o p e r a t e d  l o t t e r i e s  o c c u r .  I n  r e c e n t  y e a r s ,  a s  m o r e  p e o p l e  h a v e  e x p e r i e n c e d  s t a t e  

l o t t e r i e s ,  c o n c e r n s  r e l a t e d  t o  t h e  a b o v e  q u e s t i o n s  a p p e a r  t o  b e  d e c l i n i n g .  S t a t i s t i c s  
c o m p i l e d  f r o m  e x t e n s i v e  d a t a  c o l l e c t e d  b y  s t a t e s  w i t h  l o t t e r i e s  p r o v i d e  u s  w i t h  
c o n v i n c i n g  a n d  c o m f o r t i n g  a n s w e r s .

THE ’ P O O R ’ AND ' L E S S  EDUCATED*  DO BUY L OT TE RY P R O D U C T S ,  BUT TO A L E S S E R  DEGREE THAN 

T H E I R  P E R C E N T A G E  OF THE P O P U L A T I O N .

S O C I O L O G I S T S  CONCLUDE THAT C O M P U L S I V E  P E R S O N A L I T I E S  WHO RELY ON GAMBLI NG FOR 

S T I M U L A T I O N  ARE NOT I N T E R E S T E D  I N  L O T T E R I E S .

LARGE CASH P R I Z E S  DO CHANGE THE L I V E S  OF SOME W I N N E R S ,  T H E S E  CHANGES ARE C O N S I D E R E D  
P O S I T I V E  F I R  THE VAST M A J O R I T Y .

G o v e r n m e n t  e n t i t i e s  a d m i n i s t r a t i n g  l o t t e r i e s  c o l l e c t  d e m o g r a p h i c  d a t a  f r o m  t h e i r  p r i z e  

w i n n e r s .  W i n n e r s  a r e  s e l e c t e d  c o m p l e t e l y  a  r a n o : < m  f r o m  a l l  w h o  p u r c h a s e  l o t t e r y  
c h a n c e s .  T h e r e f o r e ,  t h e  d a t a  c o l l e c t e d  i s  a  n e a r  p e r f e c t  c r o s s - s e c t i o n  o f  t h o s e  w h o  
p l a y .  T h i s  d a t a  i s  c o l l e c t e d  f o r  t w o  r e a s o n s ;  t o  p r o v i d e  t h e  g o v e r n i n g  b o d y  w i t h  
i n f o r m a t i o n  t o  a s s u r e  t h a t  t h i s  r e v e n u e  p r o d u c i n g  a r m  o f  t h e  s t a t e  d o e s  n o t  p r e y  o n  a n y  

s e g m e n t  o f  t h e  p o p u l a t i o n ;  a n d  t o  p r o v i d e  t h e  m a r k e t i n g  d i v i s i o n  o f  t h e  l o t t e r y  w i t h  
i n f o r m a t i o n  t o  b e s t  u t i l i z e  a d v e r t i s i n g  b u d g e t s .

R e s e a r c h  h a s  b e e n  c o n d u c t e d  i n  e v e r y  s t a t e  w i t h  a  l o t t e r y  o p e r a t i n g  f o r  o v e r  o n e  y e a r  

r e g a r d i n g  q u e s t i o n s  o n e  a n d  t w o ,  a n d  t h e  c o n c l u s i o n  h a s  a l w a y s  b e e n  t h e  s a m e ;  t h e  p o o r  
a n d  l e s s  e d u c a t e d  p l a y  t h e  l o t t e r y  t o  a  l e s s e r  d e g r e e  t h a n  t h e i r  p r o p o r t i o n  o f  t h e  
p o p u l a t i o n .  S o m e  e x a m p l e s :

C o l o r a d o : “ D u r i n g  e a c h  y e a r ,  s e v e r a l  s t a t e  l o t t e r i e s  d o  r e s e a r c h  o n  t h e  p r o f i l e  o f
t h e i r  p l a y e r s  t h r o u g h  a n a l y s i s  o f  w i n n e r s ’ a g e ,  i n c o m e ,  o c c u p a t i o n ,  s e x ,  r e s i d e n c e ,  a n d  

l i f e s t y l e .  E v e r y  s t u d y  c o n d u c t e d  i n  t h e  l e g a l  l o t t e r y  b u s i n e s s  i n  N o r t h  A m e r i c a  h a s  
s h o w n  t h a t  t h e  b u l k  o f  t h e  l o t t e r y  t i c k e t s  a r e  p u r c h a s e d  b y  m i d d l e  i n c o m e  c o n s u m e r s .  

T y p i c a l l y ,  m o s t  t i c k e t s  a r e  b o u g h t  b y  p e r s o n s  b e t w e e n  t h e  a g e s  o f  3 5  a n d  5 4  a l t h o u g h  
t h e  p l a y  o f  l o t t e r i e s  r a n g e s  i n  a g e  f r o m  1 8  t o  o v e r  6 5 .  I n  a d d i t i o n ,  a l t h o u g h  t h e  
r a n g e  o f  p l a y e r s  r u n s  f r o m  l o w  i n c o m e  t o  h i g h  i n c o m e ,  t h e  m a j o r i t y  o f  t h e  t i c k e t s  a r e  

p u r c h a s e d  b y  p e r s o n s  w h o s e  h o u s e h o l d  i n c o m e s  a r e  b e t w e e n  $ 1 2 , 0 0 0  a n d  $ 3 6 , 0 0 0  ( i n  1 9 8 3  

d o l l a r s ) .  R e s e a r c h  i n  C o l o r a d o  i n d i c a t e s  t h a t  t h e  a v e r a g e  e d u c a t i o n  a n d  i n c o m e  o f  t h e  
p l a y e r s  a r e  h i g h e r  t h a n  t h e  n a t i o n a l  a v e r a g e .  E v e n  l o w  i n c o m e  p l u y e r s  p l a y  t h e  l o t t e r y  
f r o m  t h e i r  d i s c r e t i o n a r y  i n c o m e ,  t h a t  i s  t o  s a y ,  e v e n  l o w  i n c o m e  p e r s o n s  p u r c h a s e  

l o t t e r y  t i c k e t s  o n  a  c o m p e t i t i v e  b a s i s  w i t h  t h e i r  p u r c h a s e  o f  c a n d y ,  m o v i e s  a n d  
s o f t d r i n k s .  An  a v e r a g e  o f  9 0  c e n t s  a  w e e k  p l a y e d  o n  t h e  l o t t e r y ,  w h i l e  b e i n g  a  h i g h e r  
p e r c e n t a g e  o f  t h e  d i s c r e t i o n a r y  i n c o m e  o f  l o w  i n c o m e  p e r s o n  t h a n  i t  i s  i n  a  m i d d l e  
i n c o m e  p e r s o n ,  i s  s t i l l  a  m i n o r  d e c i s i o n .  . . "  ( “ C o l o r a d o  L o t t e r y  F a c t s ' ,  R e p o r t  t o  
t h e  C o l o r a d o  L e g i s l a t u r e .  O c t . ,  1 9 8 3 )


