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Page 4, lines 5 and 6:
Delete ", court, or municipality?

Insert "or court"
Page 4, line 13:

Delete ", state courts, and municipalities”

Insert "and state courts"
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A. ENDMENT
Offered in the HOUSE " By Gruenberg

TO: CSHB 223 (Judiciary)

1, after line 11:

Insert the following new bill sections to read:

Section 1. AS 09.38.015(a) 1is amended to read:

(a) An individual is entitled to exemption of the followi
property:
(1) a burial plot for the individual and the individual 3
family;

(2) health aids reasonably necessary to enable the indi—
vidual or a dependent to work or to sustain health;
) benefits paid or payable for medical, surgical, or

1
hospital care to the extent they are or will be used to pay for the

care;

(4) an award under AS 18.67 (Violent Crimes Compensation
Board) or a crime victim"s reparations Act of ano”er jurisdiction;

(5) benefits paid or payable as a longevity bonus under

AS 47.45;

(6) compensation or benefits paid or payable and exempt

under federal law;

(@) liquor licenses granted under AS 04;

(8) limited entry permits granted under AS 16.43, except as

provided in that chapterj_

-1- 1/13/88
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(9 that portion of a permanent fund dividend ex

under AS 43.23.065(a).
* Sec. 2. AS 09.38.030(b) 1is amended to read:

(b) An individual who does not receive earnings either weekly
semi-monthly or monthly 1is entitled to a maximum exemption Tfor the
aggregate value of cash and other liquid assets available in any month
of $700, except as provided in AS 09.38.050 and AS A3.23.065(a). The
term "liquid assets” includes deposits, securities, notes, drafts,
accrued vacation pay, refunds, prepayments, and receivables.

* Sec. 3. AS 09.38,065(a) is amended to read:

(a) Notwithstanding other provisions of this chapter,

) a creditor may make a levy against exempt prope
any kind, except property exempted under AS A3.23.065(a), to enforce a
claim for

(A) child support;

(B) unpaid earningslof up to one month"s compensation
or the full-time equivalent of one month"s compensation for
personal services of an employee; or

C) "State or local taxes; and

. creditor may make a levy against exempt property to

enforce a uiaim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,

improve, preserve, store, or transport the property; and

-2- 1/13/88
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©) a special assessment imposed to defray cos

public improvement benefiting the property."

Page 1, line 12:
Delete "* Section 1."

Insert "* Sec. A."

Renumber the following bill sections accordingly.

Page 1, lines 18 - 19:

Delete "Notwithstanding AS 09.38, no"

Insert "No"
Page 4, line 11:

Delete "Sec. 3"

Insert "Sec. 6"

-3- 1/13/88
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Code of Civil Procedure 809.38.015

Chapter 38. Alaska Exemptions Act.

Section
15. Property exempt without limitation
30. Exemption ofearnings and liquid as-
sets

Section
115. Adjustment of dollar amo ints

Sec. 09.38.010. Homestead exemption.

Cross references. — For current ex-
ei. ption amounts, see 8 Alaska Adminis-
tr& ive Code 95.030.

NOTES TO

Aioidance of judicial lien to extent
of i npairment of homestead exemp-
tion — Section 522(0 of the Bankruptcy
Codu provides that ". . . the debtor may
avoid the fixing of a [judicial] t;en on . . .
property to the extent that such lien im-
pairs an exemption . . . ." To determine
whether thue is such an impairment of a
homestead exemption, the following steps
are taken by the court: (1) all liens are
ranked in order of priority (and equity, if
any) to the extent ofthe value ofthe prop-

SC-CflowWN 3-

DECISIONS

erty; (2) the gross amount of the home-
stead exemption is subtracted from the
value of the property; and (3) from the re-
mainder left, each lien is subtracted, one
at a time, beginning with the most senior
lien, until a judicial lien is reached. Then
the judicial lien is subtracted. To the ex-
tent that all or any portion of the judicial
lien exceeds the remainder derived in (2),
above, it is voidable. In re Duncan, 43
Bankr. 833 (Bankr. D. Alaska 1984).

Sec. 09.38.015. Property exempt without limitation, (a) An in-
dividual is entitled to exemption of the following property:

o

dependent to work or tp,sustain

1) a burial plot for the individual and the individual's family;
health aids reasonably necessary to enable the individual or a

health;

(3) benefits paid or payable for medical, surgical, or hospital care to
the extent they are or will be used to pay for the care;

(4) an award under AS 18.67 (Violent Crimes Compensation Board)
or a crime victim’s reparations Act of another jurisdiction;

6) compensation or
eral law:

8
vided in that chapter.

553 henefits paid or Bayable as a longevity bonus under AS 47.45;
enefits paid O payable and exempt under fed-

E?; liquor licenses granted under AS 04;
limited entry permits granted under AS 16.43 except as pro-

(b) The right to benefits held by the state on behalf of an individual

which may become payable by reason of disability, unemployment or
iliness, amounts held in the teachers’ or public employees’ retirement
system, and child support collections made by the child support en-
forcement agency are exempt.

(c) Property of the state, a general law or home rule municipality,
the Alaska State Building Authority, the Alaska Municipal Bond
Bank Authority, or other state public corporation is exempt.

79



809.38.020 Alaska Statutes Supplement 809.38.030

(d)  Real property held by a cemetery association established under
AS 10.30 for the purpose of a cemetery and not exceeding 80 acres is
exempt. (8 2 ch 62 SLA 1982

Editor’s notes. — This section is set thority” made by § 1, ch. 103, SLA 1986.
out to reflect the change in the name of Implementation of this legislative action
the former "Alaska State Housing Au- is made by the revisor of statutes under
thority" to the "Alaska State Building Au- AS 01.05.031.

NOTES TO DECISIONS

Cited in Municipality of Anchorage v. No. 3083 (File Nos. S-699, S-831), P.2d
Baugh Constr. & Eng’g Co., Sup. Ct. Op. (1986).

Sec. 09.38.020. Exemptions of personal property subject to
value limitations.

Cross references. — For current ex-
emption amounts, see 8 Alaska Adminis-
trative Code 95.030.

Sec. 09.38.025. Exemption of unmatured life insurance and
annuity contracts.

Cross references. — For current ex-
emption amounts, see 8 Alaska Adminis-

trative Code 95.030. i
SccT*OVA A.

Sec. 09.38.030. Exemption of earnings and liquid assets,
(a) Except as provided in (b) and (c) of this sc tion and AS 09.38.050,
an individual debtor i entitled to>an exemption of the individual
debtor’s weekly net earnings not to exceed $175. The weekly net earn-
ings of an individual are determined by subtracting from the weekly
gross earnings all sums required by law or court order to be withheld.
The weekly net earnings of an individual paid on a monthly basis are
determined by subtracting from the monthly gross earnings of the
individual all sums required by law or court order to be withheld and
dividing the remainder by 4.3. The weekly net earnings of an individ-
ual paid on a semi-monthly basis are determined by subtracting from
the semi-monthly gross earnings ail sums required b «law or court
order to be withhold and dividing the remainder by 217.

(b) An individual who does not receive earnings either weekly,
«.ni-monthly or monthly is entitled to a maximum exemption for the
aggregate value of cash and other liquid assets available in any
month of $700, except as provided in AS 09.38.050. The term "liquid
assets” includes deposits, securities, notes, drafts, accrued vacation
pay, refunds, prepayments, and receivables.

(c) A creditor may levy upon earnings exempt under (a) and (b) of
this section if the creditor’s claim is

SO
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§09.38.050 Code of Civil Procedure §09_38_115
cf.ovi '2, .

(1) enforceable against exempt property under AS 09.38.065(a)(1);
or

(2) enforceable under an order of a court of bankruptcy under 11
U.S.C. 1301 — 1330 (Bankruptcy Reform Act of 1978).

(d) If the individual debtor is a nonresident, the limitations on gar-
nishment imloosed under 15 U.S.C. 1673 apply.

(e) The following property, unless exempt without limitation under
AS 09.38.015, upon receipt by and while it is in the possession of the
individual, shall be treated as earnings, income, cash, or other liquid
assets under this section:

(1) benefits paid by reason of disability, illness, or unemployment;

(2) money ov property received for alimony or separate mainte-
nance;

(3) proceeds of insurance, a judgment, or a settlement, or other
rights accruing as a result of bodily injury of the individual or of the
wrongful death or bodily injury of another individual of whom the
individual was or is a dependent;

(4) proceeds or benefits paid or payable on the death of an insured,
if the individual was the spouse or a dependent of the insured; and

(5) amounts paid under a stock bonus, pension, profit-sharing, an-
nuity, or similar plan or contract, providing benefits by reason of age,
ilines3, disability, or length of service. (§ 2ch 62 SLA 1982, am § 36
ch 6 SLA 1984{

Effect of amendments. — The L984 reference in paragraph (2) of subsection
amendment changed the federal statutory (c).

Sec. 09.38.050. Increased exemption amount.

Cross references. — For current ex-
emption amounts, see 8 Alaska Adminis-
trative Code 95.030.

Sec. 09.38.065. Claims enforceable against exempt property.

NOTES TO DECISIONS

Execution on limited entry permit. due child .uppori claims to execute
— Expressions of legislative intent in nguinst an otherwise exempt limited
combination with the clear provisions of  ontrv permit, ~.iderson v. Anderson. Sup.
the 1982 Exemptions Act arc persuasive Ct. Op. No. 3172 tFile No. S-1320),
evidence thut the legislature meant what pP.2d 11987).
it said in permitting a parent with past

Sec. 09.38.115. Adjustment of dollar amounts, (a) The dollar
amounts in this chapter change, as provided in this section, according
to and to the extent of changes in the Consumer Price Index for all
Urban Consumers for the Anchorage Metropolitan Area compiled by
tb* Bureau of Labor Statistics, United States Department of Labor

Sl
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tracing selected by the individual claiming the exemption. (§ 2ch 62

SLA 19821 _ _
Sec. 09.38.065. Claims enforceable against exempt property.

. (a) Notwithstanding other provisions of this chapter,

(1) acreditor may make a levy against exempt property of any kind
to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month’s compensation or the
full-time equivalent of one month’s compensation for personal services
of an employee; or

(C) state or local taxes; and

(2) a creditor may make a levy against exempt property to enforce
a claim for

(A) the purchase price of the property or a loan made for the express
purpose ofenabling an individual to purchase the property and used for
that purpose;

(B) labor or materials furnished to make, repair, improve, preserve,
store, or transport the property; and

(©) aspecial assessment imposed to defray costs ofa public improve-

jnent benefiting the property.

(b) Except as provided in AS 09.38.070 limiting the enforcement of
certain security interests, this chapter does not affect any statutory
lien or security interest in exempt property.

(c) A creditor having a claim enforceable under (a) of this section
against exempt property, before, ,-t the time of, or a reasonable time
arter making a levy on property of an individual, shall serve on the
individual a notice of the levy and of the basis for the creditor’s right
to make a levy on exempt property. (§ 2ch 62 SLA 1982)

Sec. 09.38.070. Limitation on enforcement of certain security
interestsin exempt goods, (a) This cection applies to a security inter-
est, except a purchase-money security interest, or a security interest in
a motor vehicle, in an item of goods (1) possessed by an individual, (2)
being used by that individual or a dependent, and (3) exempt under AS
09.38.020(a) — (d).

éb) Unless the individual, after receivin? written notice of the indi-
vidual’s rights under this section, voluntarily surrenders to the secured
creditor possession ofan item of goods to which this section applies, the
creditor may not take possession of the item or otherwise enforce the
security interest according to its terms without an order or process of
court.

(c) The court may order or authorize process respecting any item of
goods u which this section applies only after a hearing, upon notice to
the individual of the hearing and of the individual’s rights at it. The
notice shall be as directed by the court. The order or authorization may
prescribe approp. .ate conditions as to payments upon the debt secured
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Original sponsors: Swackhammer and Larson
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 223 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to remedies for the collection of

debt 1invo7ving permanent fund dividends and to the
exemption for dividends; amending Alaska Rule of
Civil Procedure 69; and providing for an effective
date.ll

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.23.065(a) is amended to read:

(a) One hundred dollars [EXCEPT AS PROVIDED IN (b) OF THIS
SECTION, 50 PERCENT] of the annual permanent fund dividend payable to
an individual 1is exempt from levy, execution, garnishment, attachment,
or any other remedy for the collection of debt. This exemption ap-—
plies to an eligible individual®s permanent fund dividend both before
and after payment is made to they. individual. Notwithstanding
AS 09.38, no other exemption applies to a dividend. The commissioner
shall include the case name and number with a dividend delivered to
the court in accordance with a writ of execution.

* Sec. 2. AS 43.23.065(b) 1is amended to read:

(b) The following claims, or voluntary assignments of dividends
in payment or partial payment of the claims, have priority 1in the
order listed over other claims on [AN EXEMPTION IS NOT AVAILABLE UNDER
THIS SECTION FOR] permanent fund dividends”™ [TAKEN TO SATISFY]

) child support obligations required by court or¢

decision of the child support enforcement agency under AS 47.23.140 -

47.23.220;
1 CSHB 223(Jud)
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(2) court ordered restitution under AS 12.55.045 - 12.55.-
051 or 12.55.100;

(3) a court ordered fine;

(4) a court ordered probation fee under AS 12.55.105; or

B [(D] a debt owed by an eligible individual to an
agancy of the state, state court, or municipality unless the debt 1is
contested and an appeal 1is pending, or the time limit fcr Tfiling an
appeal has not expired.

* Sec. 3. AS 43.23.067 1is amended to read:

10
Sec. 43.23.067. CERTAIN DIVIDEND CLAIMS [CLAIMS OF DEFAULTED
ik
SCHOLARSHIP LOANS], (@) AS 09.38 does not apply to permanent fund
12
dividends taken to satisfy debts listed under AS 43.23.065(b) [AS 14.-
13
43.120(1)]- Notwithstanding AS 09.35, execution on a claim to satisfy
14
N a debt listed unde”4S-J"T-27r1165(b) [AS 14.43.120(@* ] is accomplished
15
by delivering a \[CERTIFIED] <cl”~im) to the department containing the
16
following information?"*
17
(1) the name [AND SOCIAL SECURITY NUMBER] of the individual
18
whose dividend is being claimed and sufficient information to identify
19
the individual;
20
” (2) the amount the individual owes to the agency of the
2 state, court, or municipality [ON THE SCHOLARSHIP LOAN]; [AND]
- (3) a statement of the basis for the claim; and
“ P"RhJ
' w (4) a statement that

24 f N \
(A) if the debt hasvnot been contes-ted, the individual

25
261 has had notice of the debt and an opportunity to contest, or, if
»7 contested, that the issue has been resolved 1in favor of the
- agency, court, or municipality [ALASKA COMMISSION ON POSTSECOND—
- ARY EDUCATION]; and

(B) if the debt has been contested and resolved 1in

CSHB 223 (Jud) -2-
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14
15
16
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18
19

20

22
23
24
25
26
27
28

29
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favor of the agency, court, or municipality [ALASKA COMMISSION ON

POSTSECONDARY EDUCATION], no appeal is pending, the time limit

for filing an appeal has expired, or the appeal has been resolved

in favor of the agency, court, or municipality [COMMISSION].

(b) Upon rec™ip-t-~pf \ claim under (a) of this section the de-—
partment shall/"send notice NOTIFY THE INDIVIDUAL OF THE CLAIM. THE
NOTICE SHALL BE SENTT~to the address provided in the individual®s
permanent fund dividend application that contains [AND MUST PROVIDE]
the following information:

) the 1identity of the agency, court, or municipality
making the claim;

(2) the amount of the claim; [AND]

(3) a statement of the basis for the claim; and

(4) [(2)] notice that the amount of the permanent fund
dividend that does not exceed the amount of the claim, after deducting
the exemption under AS 43.23.065(Ca), will [SHALL] be paid to the
agency, court, or municipality [ALASKA COMMISSION ON POSTSECONDARY
EDUCATION] wunless the agency, court,, or municipality [COMMISSION]
releases the claim or the individualireéuests a hearing on tha validi—
ty of the claim from the agency, court, or municipality making the
claim within 30 days after the date the notice is sent by the depart—
ment .

(c) If a hearing isrequested by an individual, the agencv,
court, or municipality making the claim shall notify thedepartment.
Theagency, court, or municipality making the claim is responsible for
affording the individual a hearing on the validityof the claim and
notice of anyappeal rights the individual may have. A hearing is not
required under this subsection on the validity of the debt that forms

the basis for the clainm. ITf no notice of a request for a hearing or

3 CSHB 223(Jud)
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release of the claim 1is received by the department from the agency,

court, or municipality [AS 44.62.330 - 44.62.630 APPLY TO A HEARING
REQUESTED BY AN INDIVIDUAL UNDER (b)(2) OF THIS SECTION. IF A REQUEST
FOR A HEARING IS NOT RECEIVED BY THE DEPARTMENT WITHIN THE REQUIRED

TIME LIMIT], the department shall pay to the agency, court, or munic—
ipality [ALASKA COMMISSION ON POSTSECONDARY EDUCATION] the amount of
the permanent fund dividend that does not exceed the amount of the
claim, after deducting the exemption under AS 43.23.065(a). The

commissioner shall include the case name and number with a payment to
the court.

* Sec. 4. AS 43.23.067, as amended by sec. 3 of this Act, has the
effect of amending Alaska Rule of Civil Procedure 69 by authorizing
agencies of the state, state courts, and municipalities to execute on
permanent fund dividends without using the execution procedures provided 1in
that rule.

* Sec. 5. AS 43.23.065(c) 1is repealed.

* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 223(Jud) 4
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1/11/88
Original sponsors: Swackhammer and Larson
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 223 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to remedies for the collection of

debt involving permanent fund dividends and to the
exemption for dividends; amending Alaska Rule of
Civil Procedure 69; and providing for an effective

date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.23.065(a) is amended to read:

(a) One hundred dollars [EXCEPT AS PROVIDED IN (b) OF THIS
SECTION, 50 PERCENT] of the annual permanent fund dividend payable to i
an individual 1is exempt from levy, execution, garnishment, attachment, -

or any other remedy for the collection of debt. This exemption ap—

plies to an eligible individual®™s permanent fund dividend both before

As ef.39
and after payment 1is made to the 1individual. Notwithstanding -etHhor#
mawg,, no other exemption applies to a dividend. The commissioner

shall 1include the case name and number with a dividend delivered to
the court in accordance with a writ of execution.

Sec. AS 43.23.065(b) 1is amended to read:

(b) The following claims, or voluntary assignments of dividends
in payment or partial payment of the claims, have priority in the
order listed over other claims on [AN EXEMPTION IS NOT AVAILABLE UNDER
THIS SECTION FOR] permanent fund dividendsj_ [TAKEN TO SATISFY]

) child support obligations required by court ord

decision of the child support enforcement agency under AS 47.23.140 -

47.23.220;
1- CSHB 223(Jud)



(2) court ordered restitution under AS 12.55.045 - 12.55.-
051 or 12.55.100;

(3) a court ordered fine;

(4) a court ordered probation fee under AS 12.55.105; or

B) [(W)] a debt owed by an eligible individual to an
agency of the state, state court, or municipality unless the debt is
contested and an appe“al is pending, or the time limit for filing an
appeal has not expired.

*ie

* Sec. 2 . AS 43.23.067 1is amended to read:

Sec. 43.23.067. CERTAIN DIVIDEND CLAIMS [CLAIMS OF DEFAULTED
SCHOLARSHIP LOANS]. (a) £aS 09--38- doee- ne-t- apply- to peri liTHTrt- fund-
divix"ands taken NpANTL 441N Nunder-N/N3/123/M6JE0MANS 14
7u3NIN(4r)~M~"Notwithstanding AS 09.35, execution on a claim to satisfy
a debt listed under AS 43.23.065(b) [AS 14 .43.120(i)] 1is accomplished
by delivering a fcertifie<Tj claim to the department <containing the
following information:

(1) the name [AND SOCIAL SECURITY NUMBER] of the individual
whose dividend is being claimed and sq;ficient information to identify
the individual;

(2) the amount the individual owes to the agency of the
state, court, or municipality [ON THE SCHOLARSHIP LOAN]; [and™J

- (3)» a statement that - "

(A)/\the debt has not been conteste%& or, if contested”
that the 1issue has been resolved in favor of the agency, court,
or municipality [JALASKA COMMISSION ON POSTSECONDARY EDUCATION];
and

(B) if the debt has been contested and resolved in

favor of the agency, court, or municipality [ALASKA COMMISSION ON

POSTSECONDARY EDUCATION], no appeal 1is pending, the time linmit

CSHB 223 (Jud) -2



for filing an appeal has expired, or the appeal has been resolved
in favor of the agency, court, or municipality [COMMISSION].
(b) Upon receipt of a claim under (@) of this section the de-

< nal-
partment shall J]natdfy the indiviHual-nf rbn riIm"-m The noti-ce--sha-11

A.
b-e- s™nxt-fco the address provided in the individual®s permanent fund
dividend application jand™must provide the following information:
) the 1identity of the agency, court, or municipality
making the claim;
(2) the amount of the claim; (ancf\

[(2)] notice that the amount of the permanent fund
dividend that does not exceed the amount of the claim, after deducting
the exemption under AS A3.23.065 () , will [SHALL] be paid to the
agency, court, or municipality [ALASKA COMMISSION ON POSTSECONDARY
EDUCATION] unless the agency, court, or municipality [COMMISSION]
releases the claim or the individual requests a hearing on the validi—
ty of the claim from the agency, court, or municipality making the
claim within 30 days after the date the notice is sent by the depart—
ment . ;
(©) If a hearing 1is requested by an individual, the agency,
court, or municipality making the claim shall notify the department.
The agency, court, or municipality making the claim is responsible for
affording the individual a hearing on the validity of the claim.. A
hearing 1is not required under this subsection on the validity of the
debt that forms the basis for the claim. ITf no notice of a request
for a hearing or release of the claim 1is received by the department
from the agency, court, or municipality [AS 44.62.330 - 44.62.630
APPLY TO A HEARING REQUESTED BY AN INDIVIDUAL UNDER (b)(2) OF THIS
SECTION. IF A REQUEST FOR A HEARING 1S NOT RECEIVED BY THE DEPARTMENT

WITHIN THE REQUIRED TIME LIMIT], the department shall pay to the
3 CSHB 223(Jud)



agency, court, or municipality [ALASKA COMMISSION ON POSTSECONDARY
EDUCATION] the amount of the permanent fund dividend that does not

exceed the amount of the claim, after deducting the exemption under

AS A3.23. 065 (a) .

ir* H — ===

* Sec. A. AS A3.23.067, as amended by sec. 3 of this Act, has the

effect of amending Alaska Rule of Civil Procedure 69 by authorizing

agencies of the state, state courts, and municipalities to execute on

permanent fund dividends without using the execution procedures provided in

that rule.
* Sec. 5. AS A3.23.065(c) is repealed.

* Sec. 6. This Act takes effect immediately under AS C1.10.070(c).

CSHB 223 (Jud) A



AMENDMEN

Offered in the HOUSE

Page

Page

Page

Page

Page

Page

TO: CSHB 223 (Judiciary)

2, line 6:

Delete "state court, or municipality’

After "state" insert "or state court"

2, line 21: - . -

Delete ", court, or municipality’

Insert "or state court”

2, line 27:
Delete ", court, or municipality”

Insert "or court"”

3, line 1:
Delete "™, court, or municipality"”

Insert "or court"

3, line 4:
Delete ", court, or municipality”

Insert "or court"

3 line 10

5-0686Ph
Cook

By Swackhammer

1/14/88



Page

Page

Page

Page

Page

Page

Delete ", court,

Insert "or court"”

3, line 17:
Delete ", court,

Insert "or court”

3, line 18:

Delete ", court,

or municipality

or municipality’

or municipality’

Insert "or court™ -

3, line 20:
Delete ", court,

Insert "or court”

or municipality’

3, lines 23 and 24:

Delete ", court,

Insert "or court”

3, line 25:
Delete ", court,

Insert "or court"”

4, lines 1 and 2:
Delete ", court,

Insert "or munici

or municipality”

or municipality"”

or municipality”

pality"”

5-0&86Pb
Coo

1/14/88
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Page 4, lines 5 and 6:
Delete ", court, or municipality"”

Insert "or court"

Page 4, line 13:

Delete ", state courts, and municipalities

Insert "and state courts”

-3- 1/14/88



Offered

Page

Page

Page

Page

Page

TO:
2, line
Insert
2, line
Insert
2, line
Insert
3, line
Insert
4, 1line

Insert

AMENDMENT

in the HOUSE

CSHB 223 (Judiciary)

12, after "43.23.065(b)":

"for which payments are at least 45 days overdue"”
14, after "43.23.065(b)":

"for which>ayment is at least 45 days overdue"”
22, after "claim":

", @including the date payment on the debt became due™
13, after "claim":
, including the date payment on the debt became due"”
14, after "dividends":

"in certain cases"

5-0686Pa
Cook

1/14/88
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Offered in the HOUSE By Gruenberg

TO: CSHB 223 (Judiciary)

Page 1, after line 11:
Insert the following new bill sections to read:
"* Section 1. AS 09.38.015(a) 1is amended to read:
(@) An individual 1is entitled to exemption of the followi

property:

(1) a burial plot for the individual and the individual®s
family;

(2) health aids reasonably necessary to enable the indi—
vidual or a dependent to work or to sustain health;

(3) benefits paid or payable for medical, surgical, or

|
hospital care to the extent they are or will be used to pay for the

care;

(A) an award under AS 18,67 (Violent Crimes Compensation
Board; or a crime victim®"s reparations Act of another jurisdiction;
(5) benefits paid or payable as a Jlongevity bonus under

AS 47.45;

(6) compensation or benefits paid or payable and exempt

under federal Ilaw;

) liquor licenses granted under AS 04;

(8) limited entry permits granted under AS 16.43, except as

provided in that chapter”

-1- 1/13/88
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(©)) that portion of a permanent fund dividend e

under AS A3.23.065(a).
* Sec. 2. AS 09.38.030(b) 1is amended co read:

(b) An individual who does not receive earnings either weekly
semi-monthly or monthly 1is entitled to a maximum exemption for the
aggregate value of cash and other liquid assets available in any month
of $700, except as proviced in AS 09.38.050 and AS 43.23.065(a). The
term "liquid assets”™ includes deposits, securities, notes, drafts,
accrued vacation pay, refunds, prepayments, and receivables.

* Sec. 3. AS 09.38.065(a) 1is amended to read:

(a) Notwithstanding other provisions of thischapter,

(1) a creditor may make a levy againstexempt property of
any kind, except property exempted under AS 43.23.065(a), to enforce a
claim for

(A) child support;

(B) unpaid earningslof up to one month®"s compensation
or the full-time equivalent of one month"s compensation for
personal services of an employee; or

(C) -state or local taxes; and

(2) a creditor may make a levy againstexempt property to
enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,

improve, preserve, store, or transport the property; and

-2- 1/13/88



© a special assessment imposed

public improvement benefiting the property.”

Page 1, line 12:
Delete "* Section 1."

Insert "* Sec. 4."

Renumber the following bill sections accordingly.

Page 1, lines 18 - 19:

Delete "Notwithstanding AS 09.38, no

Insert "No"

Page 4, line 11:
Delete "Sec. 3"

Insert "Sec. 6" i

to defray costs

1/13/88



AMENDMENT

Offered in the HOUSE: BY: SUND
TO: HB 223

PAGE: t "I LINE:& 2-3

Insert new subsection (4), to read: i o

(4) a statement that payment on the debt is at least days

overdue; and

Renumber following sections accordingly
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1 (Dchild support obligations required by court order or

2 decision of the child support enforcement agency under AS 47.23.140 -
3 47.23.220;

4 (2) court ordered restitution under AS 12.55.045 - 12.55.-
5 051 or 12.55.100;

6 (3) a court ordered fine;

7 (@) a court ordered probation fee under AS 12.55.105; or

8 (5) [(4)] a ciebt owed by an eligibleindividual to an
9 agency of the state, state court, o- municipality unless the debt s
10 contested and an appeal is pending, or the time limit for filing an
11 appeal has not expired.

12 * Sec. 3. AS 43.23.065 is amended by adding new subsections to read:

13 (d) yVS™0sT. 38 jJpds not apply to permanent fund dividends taken to
14 satisfy debts listed under:h) of this section.

15 (e) Before payment of part of an individual®s permanent fund
16 dividendjLs_made to a creditor under this section the commissioner
17 /~hall provide"the individual with

18 / f / (1) notification of the claim and amount claimed;

19 / vy y (2) a statement of the basis for the claim; and
20 // (3) if applicable, 1identification of the case under which
21/ / the claim has been made, including court case name and case number.

2Z1 * Sec. 4. AS 43.23.065(c) is repealed.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

CSHB 223(SA) HB0223B



P)

\y

10

t vV 12

18
, %
19-n

( 21
22

23

27
28

29

Offered: 5/5/87 5-0686N
Referred: Judiciary and

Finance
Original sponsors: Swackhammer and Larson
IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE BILL NO. 223 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to remedies for the collection of

debt 1involving permanent fund dividends and to the
exemption for dividends; and providing for an effec-
tive date." A
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1-  As 43.23.065(a) is amended to read:_____ f7c o\uv~ (00/
(a) One hundred dollars"TEXCEPT AS PROVIDED IN (b) OF THIS
SECTION, 50 PERCENT] of the annual permanent fund dividend payable to

an individual 1is exempt from levy, execution, garnishment, attachment,

v or any other remedy for the collection of debt. This exemption ap-
plies to an eligible individual s permanent fund dividend both before

n and after payment 1is made to the individual. Notwithstanding other
laws, no other exemption applies to a dividend. (A creditor is”not
required to serve the individual with notice of levy under AS 09
080(c) and 09.38.085. writ of execution may be served on the com-

missioner by certified mail under the rules of court for service of
a civil summons. I*Thc commissioner shall include the case name and
number with a dividend delivered to the court in accordance with
writ of execution.
* Sec. 2. AS 43.23.065(b) 1is amended to read:

(b) The following claims, or voluntary assignments of dividends
in®" payment or partial payment of the claims, have priority in the
order listed over other claims on [AN EXEMPTION IS NOT AVAILABLE UNDER

THIS SECTION FOR] permanent fund dividends” [TAKEN TO SATISFY]

HB0223B -1- CSHB 223(SA)



OUTLINE OF PROCEDURE

Agency, court, or municipality issues a bill (i.e., tax
assessment, delinquent loan, license fee, court ordered
fine, final judgment in lawsuit or utility bill) to the
individual.

A. Individual must have notice and an opportunity to
contest the bill.

B. IT contested, debt must have been resolved 1in
favor of the agency and no appeal must be pending
or possible.

Agency, court or municipality then sends a claim to
DOR, containing

A. Name of debtor and othersufficient 1identifying
information;

B. Amount of claim;
C. Basis of the claim; and
D. Confirmation that person had notice and an

opportunity to contest the debt, and the debthas
been resolved in claimant®s favor.

DOR then sends notice of claim to debtor, containing

A. Identity of claimant;
B. Amount of claim;
C. Basis of claim; and

D. Notice of right to hearing,if requested within 30
days.

If individual requests a hearing within 30 days, agency
must provide it.

A. Hearing only on validity of claim, not underlying
debt.

B. If individual 1loses, must notify person of appeal
rights.

ITf no hearing requested, or upon resolution of hearing
in agency"s favor, DOR pays claimant amount claimed, up
to amount of PFD minus $100.



POSSIBLE STATE CLAIMS

l. State loans in default
A. Student loans
B. DCED loans
1. Taxes
A. DOR taxes
B. Labor taxes
C. Insurance premium taxes (if individualliability
exists)
1. License Fees
A. Occupational licenses
B. Business licenses
C. Commercial fishing licenses
1v. Child support enforcement claims
V. Civil judgments and attorneys fee awards
VI. Court Tfines
VI, Court ordered restitution
VI, DNR land contracts and leases in default
1X. Administrative regulatory fines - e.g., DEC, Motor

Vehicles, DCED



RENRESENTATIVE

C.E. «'SWACK- SWACKHAMMER QlaSkfl ~ttltC HcgiSlatlll'C

PO. BOX -it/
SOLDOTNA. ALASKA 996*3'
(907) 262-766.3

JUNEAU

BOX V
JUNEAU, ALASKA 99811
(907) 465-2689

$ouSe of ftepretfentatibeg

MEMORANDUM
T0: All House Members

FROM: Rep. C.E. Swackhai

DATE: February 10, 1988
RE: CSHB 223 (Fin)
RATIONALE

The original intent of House Bill 223 was to address the outstanding court
fines and include statutory language that would allow the Courts to
collect those monies via the permanent fund dividend program. There is a
provision in current statutes that allows a state agency the right to
collect a person's Permanent Fund Dividend check if that person owes money
to that particular state agency. However, it was unclear whether the
Chourt_System was included as a state agency. House Bill 223 clarifies
that issue.

The state currently has $237.5 million in direct loans in default. This
is only in the loan programs. This total does not include overdue court
fines, overpaid unemployment benefits, unpaid child support, restitution
fees nor probation fees.  The Court System has approximately $6 million
outstanding in court fines.

EXEMPTION: The $100 exemption offers an incentive to those who normally
would not apply, knov/ing their dividend check is going to be attached as a
means to repay a debt owed to a state agency. A $100 exemption from levy,
execution, garnishment, attachment or other remedy for collection of debt
is provided in House Bill 223. This applies to all state agencies with
the exception of child support enforcement which can attach an entire
dividend check. It was estimated that the Child Support Enforcement
Division would lose approximately $600,000 in revenue and over $70,000 in
federal funds if the $100 exemption was in effect for that agency.

COST OF COLLECTIONS: The administrative coslS should not be borne by the
dividend fund thus the general public does not have to bear the cost of
debt collection through reduced dividends. Fees would be established by



the Department of Revenue that cover the administrative costs of
processing all claims and assignments which will be paid for by the
claiming agency.

DUE PROCESS: The question of due process is covered in House Bill 223.
Before a claim can be made on an individual®s permanent fund dividend
check, the following must occur:

1) An administrative hearing must be offered to the individual on the
basis of the debt. This hearing will be conducted by the agency making
the claim.

2) The debt must be at least 45days overdue.

3 A claim will be forwarded to the Department of Revenue.

4) The Department will send a 45 day notice to the individual advising
that, absent notice of appeal by the claiming agency, the Department of
Revenue will pay the dividend or the portion being claimed to theagency.
5) The individual shall be granted an administrative hearing on the basis
of the claim upon request.

EFFECTIVE DATE: The effective date for House Bill 223 is April 1, 1989,
which allows the Department of Revenue adequate time to process all
dividend checks for 1988.

Your vote for CSHB 223 (Fin) would be greatly appreciated.

Thank you for your consideration.



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE SUUO

NAME: HARTY USSE

title:

ADDRESS: BOX 7402
CITY: KETCHIKAN, AK ZIP: 99901
PHONE: N/R-

BILL NO: HB 223

SUBJECT: TAKE PF DIVIDENDS WHEN DEBT OWED TO STATE

MESSAGE: 1 STRONGLY JUPPORT THE STATE OF ALASKA BEING ABLE TO ATTACH PERMANENT
UNO CHECKS FOR DEBTS OWED THE STATE, ESPECIALLY FOR THOSE WHO OWE ON THEIR STUD
NT LOANS.

FOMID: 08112311

DATE: 01/15/88

TIME: 11:23:11
LIONAME: KETCHIKAN LIO

COPIES: REPRESENTATIVES

ADAMS
BOYER
BROWN
DAVIS
FRANK
GOLL
LARSON
POURCHOT
RIEGER
SWACKHAMMER
WALLIS
BARNES
COTTEN
GRUENBERG
NAVARRE
TAYLOR
ULMER

NO RESPONSE REQUIRED



JOHN SUM). RKI XI.SKM VI'IN1
2504 2nd Avenue
Ketchikan, Alaska 99901
(907) 225-5552

While in Juneau
P. O. Box V
Juneau, Aiaska 99SJI
(907) 465-4919
January 21, 1988

Marty Lasse
Box 7402
Ketchikan, Alaska 99901

Dear Mr. Lasse:

Thank you for writing concerning House Bill 223, which would
streamline procedures for State attachment of Permanent Fund
Dividends. I appreciate your support.

We heard the bill and redrafted it in the House Judiciary
Committee, which 1 chair. The Committee worked on the
difficult balance which must be struck between streamlining
the procedure for attachment and protecting the due process
rights of individuals whose PFD"s are attached. We didn"t
feel that it should be necessary for the State to go to court
for a judgement against a person who is delinquent on a sta_e
loan. At the same time, however, there 1is a fair possibility
for a mistake by the state bureaucracy, and the individual®s
rights to appeal have to be protected 1in cases where the
wrong check may have been taken.

We feel that we have come up with a good approach, which,
for example, protects $100.- from any attachment whatsoever.
Two Qlevels of appeals have been provided for. First, the
person must be provided an opportunity to appeal to the
agency which wants the money. Second, an opportunity 1is
provided to appeal the attachment itself.

The bill has moved out of the Judiciary Committee and 1is now
in the House Finance Committee.

Thanks again for your letter. Please let me know if there 1is
any Tfurther information | can provide.

Sincerely,

é >
John Sund
Representative



STATE OP ALASKA BILL VERSION: CSHB 223 (Jud)

3988 | LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Date: 1 /15 /8 8 Agency Affected: Revenue
Title: An act relating to collection of BRU: Permanent Fund Dividend
debt involving permanent fund d ivid e nd s
Sponsor: Judiciary Components:

Requestor: House Judiciary Committee

EXPENDITURES/REVENUES: (Thousands of Dollars)
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Requestor
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Department of Revenue
Permanent Fund Dividend Division
Fiscal Note Analysis
CsHB 223
1/15/88

Assumptions:

1) Since a claim under the proposed section 3 would be Infinitely easier for
state agencies and the courts to use, those entitles would use this
mechanism exclusively. It 1s Impossible to estimate the number of such
claims the Department of Revenue might receive. However, the following
will give some idea of the volume.

a) In 1986, the Postsecondary Education Commission was abie to get only
800 of their 2,000 attachments through the courts and served on the
Department of Revenue. In 1987, under provisions similar to the
proposal 1n this bill, the Commission was able to serve 5,038
certified claims on the Department of Revenue,a 500% Increase.

b) The Child Support Enforcement Division currently serves approximately
6,012 attachments. This 1s an almost 50% increase over 1986.

c) The court system of Alaska processes approximately 25,000 criminal
cases, alone, a percentage of which result in fines.

d) Under the present system, private parties account for 8,820 claims
each year. Given that the cost of service will stay the same and
that the amount of recovery has gone from a potential $400 to a
potential $700, the number of private party services will Increase
dramatically.

e) In 1987, the department experienced 37,393 claims on Permanent Fund
Dividends, almost twice as many as 1n 1986 and four times as manyas
1n 1985. Even without the passage of this bill, we expect at least
50,000 claims 1n 1988. With the passage of this bill, the total
numbers could easily reach 100,000.

2) | would assume and hope that this bill would not effect the 1988 dividend
distribution. Assuming that the bill became law 1n mid-May 1t would be

Impossible to get everything 1n place, and complete the printing,
programming, staff recruitment and training necessary to Implement the
bill before the filing deadline of June 30. By that time, the department
has already received thousands of claims and assignments, made under the
expectation that they will be processed under the current law. It 1s
arguably not fair to take an applicant's dividend (except $100) when the
applicant filed under a law which provided for a 50% exclusion.



If the provisions of this bill are Intended to take effect 1n mid-stream,
a new analysis of costs will have to be done to include the cost of

dealing with a very lIrate public.
Program Summary;
The department's responsibilities under this bill would be as follows:

a) Forms Printing: The Department of Revenue would print an auxiliary
Permanent Fund Dividend "Claim by Government Agency" to be
dirirlbuted to all agencies Identified 1n the definition of agency.
Thj "FPD Claim form" would require of the agency:

1) The name and address of the agency.

2) The full name, address and blrthdate of the obligee.

3) The amount of the claim.

4) A statement of the basis of the claim. (Someconsistent, short
form of reasons would have to be worked out with the many
"agencies." The data capture of a free form reason would be
very expensive.)

6) If applicable, a case name and number.

b) Systems/Programming Changes: The bill willrequire many changes,
including the recognition of a new category of "claim form."

¢) Individual, private claims will continue to be processed oneat a
time, with unique problems. Claims from state agencies will be
automated to some extent. The court system 1s not be prepared to
provide automated services of claims via tape matches and so the

claims will be served and processed the same as prlvao claims.

d) Agencies which are part of the Alaska State ".counting System will be
paid through the system with supporting info nation provided. The
court system will be paid by check.

e) The department currently receives thousands of contacts from debtors
whose dividends have been attached, despiteour best efforts to steer
their complaints, appeals, etc. to the creditor who served the
attachment. At the point when 50,000 - 60,000 Alaskan families are
being affected by this expedited process, the number of such
contacts, and the number of contacts with the Legislature, the
Governor's Office and the Ombudsman 1s definitely going to Increase.

1. Positions:

2 PPT Accounting Clerk I, RS,

& $2,270.18/Mo each Including

salary and benefits for

8 months = $36.3

These positions will assist the
existing Accounting Clerk Il 1n
the processing of the existing
attachments and assignments.

This also Involves correspondence

and telephone contact with the
many competing garnishors.



b)

c)

d)

3 PPT Data Processing Clerk 1,
R8, @ $2,270.18/Mo each Including
saiary and benefits for 3 months =

These positions will perform the
data capture necessary on the
claims to enable the department to
comply with the provisions of

the bill.

Total Personal Services

Other Costs:

Travel: None.

Contractual:

Printing

Includes printing costs associated
with 75,000 claim forms, 60,000

notices of appeal rights, and
60,000 notices of claim.

Postage

Includes postage for claim
notices and bulk shipment of

claim forms to agencies.

Data Processing Chargeback from
Department of Administration
estimated 50.0 in FY89, Including
development; 30.0 in years
thereafter.

TOTAL Contractual
Equipment
Purchase 2 Wang 4250 workstations

to provide access to the PFPD
System for the accounting staff

Purchase 3 Wang 4230 workstations
for data capture =

Purchase 1 Wang VS-100 |CP =
TOTAL Equipment
Supplies:

TOTAL COST

20.4

$5.1

28.0

50.0

$4.8

7.2

3.6

$56.7

$83.1

$15.6

$1.8

-$157.2
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STEVE COWPER, GOVERNOR

DEPARTMENT OF LAW P.0. BOX K-STATE CAPITOL

JUNEAU. ALASKA 99811-0300

HET-TFTEAITTOR\EY@A\ERAL PHONE: (907) 465-3600

June 8, 1987

Honorable Steve Cowper
Governor

State of Alaska

P.0. Box A

Juneau, AK 99811

Re: HCS CSSB 227(SA) am H -- state
agency claims to PFD"s
Our file: 883-87-0053

Dear Governor Cowper:

At Bob Evans® request on your behalf, we have reviewed

HCS CSSB 227(SA) am H, a bill purportedly designed to make it
easier for state agencies to attach permanent fund dividends of
individuals owing debts to the state. IfT it were to become law,

this bill would allow state agencies to execute on an individu—
al®"s permanent fund dividend administratively, without the need

to obtain a prior court judgment and writ of execution. We un—
derstand that the Commission on Postsecondary Education and the
Department of Commerce and Economic Development each supported

this bill, on the assumption that they would recover significant

amounts of money through this process. We do not share their
confidence, and for this reason, as well as other administrative

and legal considerations, we recommend that you veto this bill.

Under the bill, execution by a state agency on a perma-—
nent fund dividend is exempted from the standard execution proce—
dures contained in AS 09.35. Instead, a state agency need only
serve the Department of Revenue with a claim identifying the in—
dividual whose dividend 1is sought (by name and social security
number), the amount the individual owes the agency, and a state—
ment that the debt 1is not currently contested. Upon receiving a
claim, the Department of Revenue then is to notify the individu—
al, by certified mail, of the claim and of the individual®s right
to a hearing before the agency making the claim.

This hearing requirement 1is our Tfirst concern. The
bill provides that the hearing must be held under the administra—
tive adjudication portion of the Administrative Procedure Act
(APA), AS 44.62.330 -- 44 .62.630. Even though the scope of the
hearing 1is limited to the validity of the agency®s claim to the
dividend, and not to the validity of the underlying debt (which,
presumably, has already been resolved), APA hearings are still



Hon. Steve Cowper, Governor June 8, 1987
File No. 883-87-0053 Page 2

extremely expensive. Many agencies that might use this progranm
have never operated under the APA and will require education and
information on appropriate procedures, probably from this depart—

ment. Under the APA, the hearing must be presided over by an
independent hearing officer -- a lawyer with at least two years
of experience, generally hired from the private sector. AS 44 .-

62.350 and AS 44.62.450. With the notice sent by the Department
of Revenue to the dividend applicant about the claim, which will
have to conform to the form outlined in AS 44.62.380(b), the de—
partment will have to include a postcard, addressed to the agency
making the claim, entitled "Notice of Defense", which the divi—
dend applicant may simply sign and mail in to request and obtain
a hearing. AS 44.62.360 and 44.62.380. If the applicant mails
in the "Notice of Defense" postcard, the affected agency must
then send a notice of hearing under AS 44.62.420. Finally, at
the conclusion of the hearing, a written decision must be ren-—
dered. AS 44.62.510.

All of these procedures are expensive and time-
consuming, and we believe that these factors have not been ade—
quately considered or addressed by the agencies, especially in
light of the ease with which an aggrieved applicant can obtain a
hearing. The Department of Revenue estimates that there will be
6,000 -- 8,000 claims by state agencies under this Act. Even if
the 1issues 1involved in the hearings are relatively simple, the
sheer number of hearings that will be required under this Act
make it likely that state savings, if any, will be minimal.

The Department of Revenue 1is concerned about an addi—
tional expense that will be incurred if this bill becomes law.
An amendment adopted on the house floor added a requirement that
the notice of claim sent by the Department of Revenue be mailed
by certified mail. Page 2, line 7. This requirement adds a
significant cost to the department®"s administration of this pro—
gram, both in additional postage and in the tracking of return
receipts.

We have been contacted by representatives of the Munic—
ipality of Anchorage, who have raised additional 1issues with re—

spect to this bill. The municipality is interested in using the
procedures in the bill to collect on debts owed to it. However,
the bill is limited to collection of debts owed "to an agency of
the state." Proposed AS 43.23.067(a), referring to AS 43.23.-
065(b) (4). The First 1issue 1is whether a municipality qualifies
as an agency of the state, qualified to use this expedited execu—
tion procedure. As a general proposition, a municipality is not

a state agency; municipalities are generally referred to as "po-—
litical subdivisions”™ of the state. On the other hand, the
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Municipality of Anchorage has indicated that the debts it would
seek to collect under the program are fines imposed by the state
courts for municipal violations. These fines are payable to the
court, which then turns the money over to the municipality.
Since the fine is owed and payable to the court, a good argument
can be made that these fines constitute debts owed to an agency

of the state. IfT this bill becomes law, we believe that the mu-—
nicipality will attempt to make this argument, which may result
in litigation on this question. The municipality also recommends

that you veto this bill and persuade the legislature to pass an
alternate bill clearly applicable to agencies of the state and
its political subdivisions.

We also note another potential legal problem raised by
this bill. Rule 69(a), Alaska Rules of Civil Procedure, provides
that the sole means of execution on a court judgment in this
state must be by a writ of execution, unless the court directs
otherwise. It appears that this bill would effect a change in
the execution procedures prescribed by this court rule. Article
IV, sec. 15, of the Alaska Constitution provides, however, that
the legislature may not change a court rule absent a two-thirds
vote of each legislative body (which, in fact, this bill re-—
ceived). Furthermore, to change a court rule the bill must spe—
cifically state that 1its purpose 1is to effect such a change
(which this bill did not state). Leege v. Martin, 379 P.2d 447
(Alaska 1963). Thus, for those cases where a judgment has been
obtained by the state concerning the debt in question (which we
believe will occur in the majority of cases), a question exists
as to whether the procedures outlined in this bill may be used or
whether that Rule 69(a) provision controls.

Another problem we have 1identified is the requirement
that the agency making a claim provide the Department of Revenue
with the individual®s social security number. Many times a state
agency with a debt owed to it does not know the debtor®"s social
security number. (For example, prisoners are not required to
provide social securitynumbers to the Department of Correc—
tions.)A far better approach would be to require a social secu—
rity number or other appropriate identification.

Throughout the legislative session, there were several
bills being considered to achieve the purposes of HCS CSSB

227 (SA) am H. Unfortunately, it appears that the bill that
passed was not the bill that received the most input and work.
See, for example, House Bills 13 and 223. Since this legislation

does not contain a special effective date, and thus would take
effect 90 days after you sign it or after it becomes law without
your signature, administrative impossibilities prevent it fronm
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affecting this year®"s permanent fund dividend program.

We recommend that you veto this bill, due to its seri—
ous problems, while endorsing the concept, and encourage the leg—

islature to complete a better bill next session. If that bill
has an 1immediate effective date, it can still apply to next
year®"s dividend program. A draft veto message is attached for

your consideration.

Sincerely,

Gr&ce Berg Schaible
Attorney General

GBS/JWB/I1b/nb

cc w/enc.: Hon. Hugh Malone, Commissioner
Dept, of Revenue
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P.e: House Bill 223, relating to
permanent fund dividends
Our File No.: 663-87-0446

Dear Representative Swackhammer:
By memorandum dated March 19, 1987, you asked us to

review a proposed bill to permit agencies to apply for and
receive the permanent fund dividends of individuals who owe debts

to the agencies. Specifically, you asked us to comment on the
tax consequences of the proposal and to make any other general
comments regarding the draft. A later version of this proposed

bill was recently introduced as House Bill 223, and we will
direct our comments to the version currently under consideration.

Federal Tax Implications

House Bill 223 would permit an "agency," defined as any
state agency, state court, or municipality, to apply for and
receive the permanent fund dividend of an individual who owes a
debt to the agency. Assuming the procedure proposed to implement
this process 1is workable (see discussion below), you have asked
whether the agency®"s action will have federal income  tax
consequences to the individual. Although an absolute answer is
impossible without either an Internal Revenue Service official
ruling or a court decision, we believe a court would characterize
this transaction as a discharge of a taxpayer®"s debt, therebv
constituting income to the taxpayer under 26 U.S.C. 5 61.

We understand that you asked the same cuesticn

Legislative Affairs Agency. By memorandum dated March

Theresa L. Bannister stated that she could not, with inv
certainty, provide an answer to your question. Cn the one baud",
the discharge of a taxpayer"s debts _js generally included ir. 4
taxpayer®s gross income under 26 ".S. Z. 61. On th other “".anc,
because the agency would c rhe dividend on behalf of the
taxpayer, who would .3vewx claim cividend him.se Lf, U<
transaction could be viewed as a SSHKEiiSndff
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taxpayer®"s debt by the agency. Thus the transaction might be
excluded from income as a gift under 25 U.S.C. 8102.

We believe the batter argument is thatthe discharge of
a debt under these .circumstances would constitute gross income.
The bill permits agencies other than the state to apply for and
receive an individual®s dividend. In those cases where a
municipality received an individual®s dividend, an actual
transfer of funds would take place from the dividend fund fwithin
the state general fund) to the municipality. This would clearly
be a discharge of debt, rather than a write-off of debt.
Although the question is arguably closer where the state is the
debtor, the language of the bill implies an actual discharge of a
debt by thestate,rather than a gift. Finally, as noted by
Tamara 3randt Cook, Director of the Lagal Services Division,
Legislative Affairs Agency, 1in a memorandum dated March 23, 1937,
were this to be interpreted as a gift, the transaction could
violate article IX, section 6, of the Alaska Constitution. Given
the generally aggressive posture of the Internal Revenue Service,
which views any exemption claim with skepticism, we believe the
IRS would treat any agency claim for a permanent fund dividend as
taxable income to the individual.

Other Legal Issues

In addition to the tax 1issues, this bill raises other
legal issues which deserve discussion. First, as outlined by Ms.
Cook, this legislation would be subject to challenge under the
due process requirements of the state and federal constitutions,
because by exempting these transactions from the normal execution
procedures in AS 09.25, the bill does not provide for notice and
prior hearing before the seizure of the individual®s property.
Balancing the interest of the individual 1in a prior hearing
against the interest of the agency in efficient government
operations, and taking into account the relatively slight chance
of a permanent deprivation in the event of an agency mistake, we
believe the legislation might withstand a due process challenge.
However, the only thing we can say with any certainty is that a
challenge T-;ould likely occur.

Second, although providing an exemption from ~S "9.15,

the bill fails to mention applicable court  rules. The Alaska
Supreme Court has provided specific procedures for execution .
judgments in Civil Rule 69. Because this rule specifleally

provides that enforcement of a judgment be bv a writ of execution
unless otherwise directed by the court, this rule would supercede
the new legislation unless the bill 1Is amended to spectrier.11-
amend Civil Rule 69. 0Of course, *he bill will then rs



The Hon. C. E. Swackhammer April 2, 1987
Alaska State House Page 3
File No.: 663-37-0446

adopted by a two-thirds vote in each house of the legislature.
Alaska Constitution art. 1V, 815.

Third, this legislation raises some questions
concerning how a particular agency 1is going to determine whether
or not a particular individual "is eligible <co receive the
dividend."™ AS 43.23.005(a) provides as part of the eligibility
requirements for a permanent fund dividend that the individual be
a state resident. "P.esidency"” 1is established when an individual

is physically present in the state "with the intent to remain in
the state indefinitely and to make a home in the state."
AS 01.10.055(a). Since residency depends on the state of mine of
the individual, it is difficult to see how an agency could defend
its "belief" that the individual is a resident, should the belief
be challenged by the individual himself. Although it is unlikely
that many will make such a challenge, since the only negative
consequence of the agency"s actions will be an increased tax
liability and the individual will gain an even larger debt
write-off, such a challenge 1is certainly plausible, and if made,
the agency®"s position would likely be indefensible.

We also note a few other practical questions raised by

the bill. The bill fails to mention what procedures to use if
the agency®"s claim 1is for less than the full amount of the
dividend. In that case, is the entire check sent to the agency,

or should the Department ofRevenue issue separate checks to both
the individual and the agency? Also, the bill provides that the
Commissioner of the Department of Revenue must notify the
individual that the execution has occurred. In addition to
increasing the Department of P.evenue®'s administrative costs, this
procedure may cause an individual who wishes tochallenge the
action to believe that his challenge should be made through the
administrative processes at the Department of Revenue. We
believe it would be more appropriate for the agency making the
claim to defend against any challenge, and we would therefore
recommend that the bill be amended to add an additional section
specifying that any challenge to the execution should be made to
the agency making the claim.

Finally, we believe sec. 5 of the bill should be clar—
ified. The reference to AS 09.38.035 should also include -m
reference to AS 09.33.075(b) and AS 09.33.030(c)- Further, it
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If this is the drafter®s intent, we would recommend the
two sentences be moved to a separate subsection.

We hope this answers your questions.
Sincerely,

GRACE BERG SCHAI3L2
ACTING ATTORNEY GENERAL

jatfftay w. Bush

{Assistant Attorney Gener

JWB:1Ib
/
cc:.™X~rvin Jones, Director
Administrative Services
Department of Revenue

Arthur H. Peterson, AAG
Department of Law
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The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Re: HSC CSSB 227 (SA) am H
state agency claims to

PFD"s
Dear Representative Grussendorf:

Under the authority of art. 11, sec. 15 of the
Constitution, I have vetoed HSC CSSB 227 (SA) anm

proposed Act would have permitted state agencies to

permanent fund dividends of individuals owing debts
state without using normal execution procedures.

bS~J

Alaska

The
attach
to the

I commend the efforts of the legislature to make collection

of 1State debts easier. However, serious problems in
administration of this proposed Act make it necessary that |
ask the legislature to pass alternative legislation next
session to" deal with these <concerns. I understand that
substantial work has been done on HB 223, which may be an
appropriate vehicle. If the legislature includes an immedi—
ate effective date on legislation passed next session, no

time will be lost. HCS CSSB 227 (SA) am H has no specified
effective date, and therefore, because of the administrative

impossibility of implementing it after a mid-September

ef—

fective date, could not affect this year®s dividend distri—

bution.

My primary concern 1is that the proposed Act is far too
costly. By vrequiring administrative hearings under the
Administrative Procedure Act (APA), AS 44.62.330 - 44.62.-
630, any savings realized by the legislation through expe—
dited executions would be 1lost in added costs. These hear —
ings are extremely easy for a debtor to request but are very

expensive Tfor an agency to hold. In addition, the proposed
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Act attempts to modify the execution procedures provided
under Rule 69(a), Alaska Rules of Civil Procedure, without
following the requirements of the Alaska Constitution, art.
IV, sec. 15, for amendment of court rules. Finally, the
proposed Act fails to take into account the needs of munici—
palities, which should also have an opportunity to use these
expedited procedures.

I recognize that an argument can be made that 1 should sign
this bill and work on correcting 1its infirmities next
session. However," 1 believe that that strategy might not
result in passage of corrective legislation. I believe that
it would be better to veto this bill and have the De-—
partments of Law and Revenue work® closelv_with the legisla—
ture next session to pass cort-effective and constitu—
tional bill.
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: CS HB 223 (State

REQUEST; Publish Date: Affairs)
Revision Date: 5-5-87 Agency Affected: Alaska Court System
Title: An act relating to permanent BRU: Trial Courts

fund dividends
Sponsor: Swackhammer, Larson Components:
Requestor: Rep. Swackhammer
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
Personal Services R S 81.3 81.3 81.3 81.3 81.3
Travel
Contractual
Supplies ..

Equipment ..« 9.2

Land & Structures .

Grants & Claims - e e e . e e e . e« e e o o « . e o 4
TOTAL OPERATING 0.0 90.5 81.3 81.3 81.3 81.3

CAPITAL

REVENUE e o o See analysis
FUNDING: (Thousands of Dollars)

General Funds 0.0 90.5 81.3 81.3 81.3 81.3
Federal Funds
Other * o o e e e e o e e e o e o o o e e I e e ¢ L -

TOTAL 0.0 90.5 81.3 81.3 81.3 81.3
POSITIONS:
Full-time me - 1.0 1.0 1.0 1.0 1.0
Part-time e o o 3.0 3.0 3.0 3.0 3.0
Temporary
ANALYSIS,; (Allach__a s.ePAra.te Pa.ge if necessary)

See attached fiscal analysis.

Prepared by: Robert G. Fisher, FiscalOfficer Phone: 264-8215
Division: Alaska Court Date: 5-5-87
Approved by: SA*"Apnie~*t~"~le, DeputyDirector Date: 5-5-87

Agency: Alaska Court Systenm

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management & Budget
Impacted Agency(ies)
Senate Secretary Page 1 of 3



FISCAL ANALYSIS

CSHB 223 (STATE AFFAIRS)

The court system's fiscal ciote is based on work requirements attributable to
issuing writ of execution. Based on information provided by the Anchorage
trial court, it is assumed that fines are due in approximately 1/6 of criminal
cases charged under state law (not including traffic infractions). The clerical
work require to process a writ of execution will include physical review of the
file, cross-checking against various monitoring lists maintained by the clerk's
office including those for outstandingI warrants, and bookkeeping. All of this
work must be completed with a high level of accuracy, since execution on a
dividend for a defendant who has already paid the fine could result in costly
litigation. The supervisor of the criminal division of the Anchorage clerk's
office estimates that approximately three hours will be required to issue a writ
of execution and arrange for delivery to the Department of Revenue, as well as
to account for the dividend when it is received. Substantial time will also be
expended reviewing old files to determine if a writ of execution should be

issued to obtain a current dividend.

Although additional clerical positions would be required to perform this
function, at an ongoing cost of $81,300, the state will break even on this
expenditure if an average of $38 is collected from the dividend for each
outstanding fine. A review of court records indicates an average fine of $400
so it appears the work required to issue a writ of execution will be offset by

revenue.



ALASKA COURT SYSTEM

CS KB 223 (State Affairs) - FISCAL. ANALYSIS

Personal Services: Salary

Court Clerk 11, Range 10B,

Anchorage, PFT - 12 months $22,836
Court Clerk 11, Range 108,
Fairbanks, PPT - 6 months 12,870

Court Clerk 11, Range 108,
Kenai, PPT - 6 months 12,120

Court Clerk 11, Range 10B,
Palmer, PPT - 6 months 12,120

Total Personal Services

Equipment: (one time cost)

Desk, chair, filing cabinet, and typewriter for
new employee

Total First Year Cost

Benefits

$8,290

each

4,468

4,301

4,301

Total

$31,126

17,338

16,421

16,421

81,306

9,232

$90,538



S. £ OF ALASKA 1987 LEGISLATIVE SL _ION

REQUEST.

FISCAL NOTE

Bill Version: HB 223

Publish Date:

Revision D a te

Agency Affected:

Title: An act relating to permanent
fund dividends

Revenue

BRU: Administrative Services

Sponsor: Swackhammer, Larson
Requestor: State Affairs

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)

1 = 1FY 8 1FY 8 1FY8 1FY 0 1F A
1 OPERATING 1 1 1 1 1
I PERSONAL SERVICES | - 1208.6 11059 11059 1 105.9
| TRAVEL | -1 - I -
I CONTRACTUAL 1 - 1 831 1 631 1 631 1 631
1 SUPPLIES 1 - ! 1.8 1 1.8 1.8 1 1.8
1 EQUIPMENT | - 1156 1 - | 1
1 LANDS & STRUCTURES | - 1 - 1 1 B 1
1 GRANTS, CLAIMS i - ! - 1 - - 1
1 MISCELLANEOUS | B 1 - 1 1 %> 1
I Total operating . i - 13091 1170.8 1170.8 1170.8
I CAPITAL | g | 1 1 | T -
1 REVENUE ' | - 1 1 | T _"
FUNDING: (Thousands of Dollars)
| GENERAL FUND e | - 13091 1170.8 1170.8 1 170.8
|  FEDERAL FUNDS | - 1 -1 i ~ 1 .
1 OTHER | -1 - 1 | - ,
I  TOTAL | - 13091 1170.8 1170.8 1 170.8
POSITIONS:
I FULL-TIME I - i 5 1 3 1 3 1 3
| PART-TIME I - 1 4 ! 4 4 ! 4
| TEMPORARY I - 1 - 1 | 1 -
ANALYSIS: Attach a separate page if necessary
(See attached)
Prepared By: Er"nSfrnes Phone: 465-2313
Division: A”rninistrative Services Date: ~4\\B7
Approved by Commissioner.;..» ' -V - R Date:
Agency: Revenue i !
Distribution (by Agency preparing fiscal note):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agency(ies) page of

Senate Secretary

PRRPRPRR bR —p

R

e

Fy 92

105.9

63.1
1.8

170.8

170.8

170.8



Department of Revenue
Administrative Services Division
Fiscal Note Analysis
HB 223
4/13/87

Assumptions;

1)

2)

3)

Since a claim under the proposed subsection AS 43.23.005 would be
infinitely easier for state agencies, municipalities and the courts to
use, those entities would use this mechanism exclusively. It is
impossible to estimate the number of such claims the Department of Revenue
might receive. However, the following will give some idea of the volume.

a) The Postsecondary Education Commission recently testified at hearings
for HB 133 that they were able to get only 800 of their 2,000
attachments through the courts. Were that true for all "agencies,"
we could expect a 250% increase over the current number of
attachments by state agencies.

b) The City-Borough of Juneau has 3,500 delinquent accounts for such
things as property taxes, sales tax, utilities, harbor fees, hospital
bills, etc.

c) The Anchorage Telephone/Utility has 5,800 "real problem cases."

d) Between Anchorage and Juneau, there are over 22,000 outstanding
traffic tickets.

e) The court system of Alaska processes approximately 25,000 criminal
cases, alone, a percentage of which result in fines.

fy  The Child Support Enforcement Division currently serves approximately
4,500 attachments.

g) All other state agencies combined file approximately 2,000
attachments. It is faily easy to envision 60,000 claims being filed
under Section 1 of HB 223.

I would assume and hope that this bill would not effect the 1987 dividend
distribution. Assuming that the bill became law in mid-May it would be
impossible to get everything in place, and complete the printing,
programming, staff recruitment and training necessary to implement the
bill before the filing deadline of June 30.

It is assumed that the several legal questions raised by the Attorney
General and Legal Services are resolved and tfm the bill as drafted is
passed into law. Please see Attorney General meno of 4/2/87, file no.
663-87-0446.



Program Summary;

The department's responsibilities under this bill would be as follows:

a)

b)

c)

d)

f)

Forms Printing: The Department of Revenue would print an auxiliary
Permanent Fund Dividend "Claim by Government Agency" to be
distributed to all agencies identified in the definition of agency.
The "PFD Claim form" would require of the agency:

1) The name and address

2) The full name, address and birthdate of the obligee.

3) The amount of the claim.

4) A statement of the basis of the claim. (Some consistent, short
form of reasons would have to be v/orked out with the many
"agencies." The data capture of a free form reason would be
very expensive.)

5) A statement by an officer of the agency of the basis for its
belief that the individual is eligible to receive a dividend for
that year. This statement would need to include an affirmation
that the individual obligee was known to have physically resided
in Alaska for the full eligibility period, that the individual
was still aresident of Alaska and most importantly, a statement
of the basis for belief by the agency that the individual
obligee has the intent to remain a resident.

6) If applicable, a case number.

Systems/Programming Changes: The entire dividend system is premised
upon processing applications voluntarily filed by applicants claiming
to be residents. The bill will require many changes, including the
recognition of a new category of "claim form," the identification and
denial of competing applications from the obligees, allocating
dividend payments to multiple claimants, notification of obligees of
claim(s) filed and reconciliation of all amounts paid. | envision
this as a fairly major change to the existing PFD system which will
require additional programming staff and computer resources.

Claims filed under Section 1 will have to be microfilmed, reviewed
for completeness, and data captured. Notice of acceptance or
non-availability of funds will be sent to the claimant.

Incomplete claims will result in request letters.

All claims based on an agency's belief that the obligee is eligible
will be reviewed by the Enforcement Division for residency. All
claims will be matched against the PFD application file. Competing
PFD applications will be denied with statutory appeal rights being
extended, and hearings provided. Information from competing
applications will be used to help verify residency, and when there is
no competing application, Enforcement may contact obligees directly
to obtain information.

Agencies which are part of the Alaska State Accounting System will be
paid through the system with supporting information provided.
Municipalities and the court system will be paid by check.



Questions:

1

2)

3)

As noted in Mr. Bush's 4/2/87 memo, it is unclear as to what the
Department of Revenue is supposed to do with the residual of a Permanent
Fund Dividend if a claim is for less than the full amount. Do we pay the
individual, as with normal attachments? What is the obligee never filed
on his own behalf?

Does a claim, regardless of the face amount, constitute an application for
an "eligible individual" for purposes of calculating the value of the
dividend?

If a claim under Section 1 is the only application filed on behalf of an
individual, is it subject to attachment? |Is the balance, after AS
43.23.065(b) claims, assignments and attachments are paid, subject to
normal attachment?

Positions:

3 PFT Accounting Clerk I, RS,
@%$2,221.64/Mo each including
salary and benefits for

12 months $79.9

These positions will assist the
existing Accounting Clerk 1l in
the processing of the existing
attachments and assignments.

This also involves correspondence
with the many competing garnishors.

2 PPT Data Processing Clerk |,
R8, 0 $2,221.64/Mo each including
salary and benefits for 3 months = 13.3

These positions will perform the
data capture necessary on the
claims to enable the department to
comply with the provisions of
Sec. 1

2 PFT Analyst/Programmer |V, R19,
@ $4,281/Mo each including
salary and benefits for 12 months = 1C2.7

This would be a one-time cost for
FY88 development. The maintenance
of the system changes will be
accomplished by the existing staff.



a)

b)

d)

2 PPT Document Processor |, R7,
0 $2,117.76/Mo each including
salary and benefits for 3 months = 12.7

These positions will assist in
the denials of approximately
60,000 applicants and the
resulting appeals.

Total Personal Services $208.6
Other Costs;

Travel: None.

Contractual:

Printing $5.1

Includes printing costs associated
with 75,000 claim forms, 60,000
denial notices, and 60,000 notices
of appeal rights, and 60,000
notices of claim.

Postage 28.0

Includes postage for denial notices,
claim notices and bulk shipment of
claim forms to agencies.

Data Processing Chargeback from 50.0
Department of Administration

estimated 50.0 in FY88, including
development; 30.0 in years

thereafter.

TOTAL  ntractual $83.1
Equipment

Purchase 3 Wang 4250 workstations

to provide access to the PFD

System for the accounting staff = $7.2

Purchase 2 Wang 4230 workstations

for data capture = 4.8
Purchase 1 Wang VS-100 I0OP = 3.6
TOTAL Equipment $15.6
Supplies: $1.8

TOTAL COST

$309.1



Suggested Amendments;

As suggested in Mr. Jeffrey Bush's AG's meno, file no. 663-87-0446.

Attachments: None.



CS for HB 223 (State Affairs)
SECTIONAL ANALYSIS

SECTION 1: A provision is added so that it is clear that $100
is exempted from levy, execution, garnishment, attachment or
any other remedy for the collection of the debt. A creditor
seizing the non-exempt portion of the dividend is not required
to serve a notice of levy. A writ of execution may be served
on the Commissioner of Revenue by certified mail.

SECTION 2: The claims or voluntary assignments of dividends

in payment or partial payment are given a priority to include
court ordered fines and agencies to include state courts and

municipalities.

SECTION 2: This new material exempts debts listed under (b)
from AS 09.38, which deals with exemptions in general. Before
payment from an individual °s Permanent Fund Dividend is made
to a creditor, the Commissioner provides the individual with
notification of the claim and amount claimed, a statement of
the basis for the claim, and, if applicable, identification of
the case under which the claim has been made.

SECTION 4: This repeals current statute AS 43.23.065(c).

SECTION 5: This act takes effect immediately.



\LASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y. Slate Capiiol

Juneau, Alaska998! 1-3100

Mail Slop 3100

(907)

465-3991

March 16, 1987
VEVORANDUM
TO: Representative Swack Swackhammer
ATTN:  Tom Wright

FROM Penelope Weyhrauch
Legislative Analys

RE: Outstanding Court Fines: Attaching Permanent Fund Dividends
Research Request 87.187

You asked for information on the collection of fees and fines levied by the
Alaska Court System, and the amount of fees and fines that are presently
outstanding. You were interested in the Alaska Court System's collection
efforts, particularly the procedures and problems in attaching a debtor's
Permanent Fund Dividend (PFD) to pay fines levied by a judicial officer.

Fees and Fines

There are no outstanding filing fees owed to the Alaska Court System
because fees are always paid at the time of filing a legal document. Fees
are assessed of everyone andare standard--that is, everyone pays the same
amount when filing a particular document. Attorney fees could be
assessed against a party in a lawsuit, but these fees would generally be
payable to the other party and not to the court. However, in a criminal
case, a court will appoint an attorney for those who are financially unable
to obtain one, but may require that a defer .ant pay a portion of the
attorney's fees.

A fine is a penalty, the amount of which is set on an individual basis by
a judicial officer. Karla Forsythe, Staff Counsel for the Alaska Court
System, said that there are no centralized records on how much is owed to
the State in outstanding fines. She said that each court in the state has
its own records, only some of which are computerized. In April 1986, the
Court System estimated thatover $6 million was owed for outstanding
fines, court appointedattorney fees, and restitution to private parties
(Attachment A). Ms. Forsythe said that specific amounts outstanding in
each of these categories is not available. She also said that the total
amount outstanding has probably increased during the past year.
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Collection Efforts

According to Ms. Forsythe, very little is done by the Court System to
collect outstanding fines and attorney fees owed to the State. There is no
collection agency within the judicial branch, nor does the Alaska Court
System believe that the collection of outstanding balances is a judicial
function. The Court System believes that collection should be done by the
executive branch and has emphasized that in Iletters to the Attorney
General's office (Attachment B). In regard to collection efforts by the
Court System, Arthur Snowden, Adminstrative Director of the Court System,
wrote "The Supreme Court has indicated that is is unwise if not
unconstitutional as a violation of the doctrine of separation of powers for
the court to combine judicial and executive functions."l According to
Ms. Forsythe, the Attorney General's office has not responded to the Court
System's request for executive branch action. Patrick Conheady, Assistant
Attorney General, agreed that the collection of fines is an executive
branch function.

Bob Fisher, Fiscal Officer for the Court System, was not aware of the
collection efforts that had been made by the courts, since that information
is not centralized. He suggested that | contact the clerks of the larger
Alaska courts. Susan Paterson, Clerk of the Court in Fairbanks, said that
over $8,000 was collected from the assignment of PFDs by defendants with
outstanding court fines. (The assignment is the voluntary signing over of

an individual's right to a PFD.)) David Haas, Clerk of the Court in
Juneau, said that no efforts for the collection of outstanding court fines
have been made by the Juneau office. I was unable to reach the clerk of

the Anchorage court.

Attaching Permanent Fund Dividends

The Department of Revenue is responsible for issuing PFDs. According to
Mike McGee, Chief of PFD Operations in the department, State agencies can
garnish 100 percent of an individual's PFD if the individual has a debt to
the Stated Child support obligations have the highest priority for
garnishment. Court-ordered restitution and probation fees are second in
priority and all other attachments are applied on a "first come, first
served basis.

better to Hal Brown, Attorney General, from Arthur Snowden, Adminis-
trative Director, Alaska Court System, July 17, 1985.

"Federal agencies may garnish 100 percent of an individual's PFD. All
other creditors can garnish only 50 percent of an individual's PFD.

3Alaska Statutes 43.23.065 (Attachment C).
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According to Mr. McGee, the garnishment of an individual's PFD is initiated
by the Department of Revenue when a court order or an administrative levy
is received from a State agency. 4 An administrative levy occurs when an
agency makes an administrative decision that a person has a monetary

obligation to the agency. The agency presents a list of persons with
obligations to the Department of Revenue and the department matches this
with a list of persons receiving PFDs. The dividends of persons with
obligations to State agencies are then garnished. For example, the Child

Support Enforcement Division of the Department of Revenue routinely uses
administrative levies to garnish PFDs of persons who are found to be
delinquent in child support payments.

Individuals who do not apply for PFDs have no claim to a dividend and
therefore, a State agency to which individuals owe money cannot garnish
their PFDs. Mr. McGee said that for a garnishment to occur, a name must
match exactly the name under which a person applied for a PFD. If the
agency sends a name for garnishment that does not have a match in the PFD
listing, the PFD will not be garnished.

Ms.Forsythe and Susan Miller, Manager of Special Projects at the Alaska
Court System, said thatthere are several reasons that the Court System has
not been more aggressive in garnishing PFDs for the payment of outstanding
fines.

Responsibility for Collection. The Court System maintains that
the collection of fines is a function of the executive branch and
not the judicial system.

Court Authority for Garnishment. Accordingto Ms. Miller, because
no statute gives a judicial officer specific authority to garnish an
individual's PFD, some judges do not believe that they have the
authority to do so. Each judge in the Court System makes his/her
own decision regarding the limits of his/her authority if the e is
no specific legal guideline. Ms. Miller said that it was her
opinion that under the common law, courts have the authority to use
civil execution procedures to collect fines. Ms. Forsythe said that
the legislature could set clear authority for the courts to attach
PFDs.

4For the purposes of this memorandum, "attaching" and "garnishing" are
used interchangeably.

Conference Call, Karla Forsythe and Susan Miller of the Alaska Court
System, March 11, 1987.
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Attaching Property for the Collection of Criminal Fines. Several
attorneys with the Court System with whom | spoke mentioned that
they were not sure about the legality of attaching property for
outstanding fines levied in a criminal -case. Attaching property
has always been associated with civil judgments and imprisonment has
been associated with criminal judgments. Patrick Conheady, with the
Department of Law, however, believes that AS 12.55.025 (f)
establishes clear authority for the garnishing of a defendant's PFD
for the payment of an outstanding fine. This statute states that
"..a sentence that the defendant pay money, either as a fine or in
restitution orboth, constitutes a lien in the same ma'ine; as a
judgment for money entered in a civil action." (Attachment E).

The Civil Execution Process is available for individuals and State
agencies who have won a civil judgment against an individual and are

attempting toattach property as payment. Alaska courts are
required to adhere to the same process as individuals to attach a
person's property. According to Ms. Forsythe, the civil

execution process--AS 09.35 and AS 09.38--provides protection to
debtors by providing notice and substantial time frame requirements
so that debtors are assured notice and time to respond to
attachment.

While protecting the debtor, this process would require paperwork,
time and manpower of the courts. Many courts do not have the staff
or the time to engage in the process. Ms. Forsythe said that the
legislature could address this by allowing the court to pursue the
attachment of an individual's PFD in an abbreviated process. She
suggests that attachment could be as simple as notice to the debtor
in the form of a letter. Ms. Forsythe also said that the Court
System has been looking into the possibility of using the relatively
simple administrative levy process to garnish PFDs, rather than the
complex civil execution process.

Exemptions to the Attachment of Property are included in the civil
execution process and are available to debtors. According to Ms.
Forsythe, there has been confusion over whether the exemption of
liquid assets in AS 09.38.030(b) (Attachment F), applies to PFDs or
not. This exemption allows an individual to retain cash and other
liguid assets of at least $700 per month. Thus, an individual's PFD
could be exempt from attachment if this statute applies.

6Susan Patterson, Clerk of the Court in Fairbanks, said that some people
believe that AS 12.55.051 |Ilimits the penalty for the nonpayment of
outstanding court fines to ‘“risonment (Attachment D).

AThis process is detail i Attachment G, "Execution Procedure for
Judgment Creditors”, Ala «ourt System Handbook, July 1986, pp. 10 -
16.
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Ms. Forsythe said that some people argue that AS 09.38.030(b) does
not apply to PFDs because AS 43.23.065 (Attachment C) provides the
only statutory exemption for the attachment of PFDs. Alaska
Statute 43.23.065 exempts one-half of a person's PFD from attachment
except for child support, court-ordered restitution, and debts
owed to State agencies. An outstanding fine is considered a debt to
the State and, in that situation, an individual's PFD would not be
included in the partial exemption provided by AS 43.23.065.9

| hope this information is useful to you. If you would like us to research
the collection of court fines in other states, we would be happy to do so.
If you have any questions or would like additional information, please
contact our agency.

Attachment

0
This statute is not a part of the civil execution process.

Q

3Ms. Forsythe said that the legislature could aid the Court System in
the collection of PFDs for outstanding fines by clarifying these
statutes. She suggested legislation which states that the liquid assets
exemption in AS 09.." °30(b) does not apply to PFDs, and a clarification
as to whether or not AS 43.23.065 is the sole statutory exemption
relating to PFDs.
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April 3, 1986

Harold M. Brown, Attorney General
Department of Law

P. 0. Box K

Juneau AK 99811

Dear Hal:

Although | have not yet received your response to my July 17, 1985 letter requesting
that the Department of Law assume its statutory responsibility for collection of
monies due to the state on court judgments, | have asked each judicial district to

compile case history information about monies due.

Each judicial district was recently asV.ed to provide my office with a statement of all
outstanding amounts due to the state from court orders for fines and payment for
court-appointed attorneys, and for restitution due to private parties. Preliminary
figures for the total of these three categories are as follows:

First district - $1.5 million
Second district - $ 23,500

Third district - $3.4 million
Fourth district - $1.1million

The accounting information received in myoffice must be checked against actual court
records before we can assure accuracy ineach individual case. We are prepared to
pull files and verify amounts due in eachcase we will be turning over to your office
for collection. Please let me know your plans in this regard, so that | can plan for

an orderly reporting process.

Thank you for your help and cooperation. Please contact ne if you have any questions.

eSincerely,

Arthur H. Snowden, Il
Administrative Director

cc: Chief Justice Rabinowitz
Presiding Judges
Area Court Administrators
Stephanie Cole
Karla Forsythe
Bob Fisher
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July 17 , 1985

Hal Brown
Attorney General
Pouch K

Juneau AK 99811

Dear Hal:

At the request cf former Commissioner of Administration Lisa Rudd, the
administrative office of the Alaska Court System is reviewing indigency
guidelines. One area of concern is the current lack of effort by the
Department of Law to collect from defendants the costs of representation
which the court has ordered them to pay.

Under AS 18.85.120, persons receiving services of court-appointed counsel
shall affirm their indigency and execute waivers authorizing release of
income information. At the conclusion of all services by the public
defender, the court shall upon request release all non-incriminating
information to the attorney general. Under AS 18.85.150. the attorney
general may then bring an action on behalf of the state to recover payment.

It is my understanding that the Department of Law is undertaking no effort
at the present time to recoup the state's expenses in these cases.
Although trial courts from time to time have engaged in preliminary
collection efforts such as sending reminder letters to defendants,
collection of costs is an executive branch function, me Supreme Court has
indicated" tnat n is unwise if not unconstitutional as a violation of the
doctrine of separation of powers for the court to combine judicial and
executive functions (see Public Defender Agency v. Superior Court Third
Judicial District, 534 P.2d 947 (1975J.

| recognize that collection efforts, including litigation, are not cost
effective unless the court has ordered repayment of a substantial sum of
money for which there is a realistic change of repayment. Approximately
$277,000 in com t-ordered costs are outstanding in Anchorage alone for 1984
with over 5400 Anchorage cases since 1979 in which uncollected costs are
outstanding.



| propose that the Department of Law assume its statutory responsibility
for collection in these cases, and that the Department consider entering
into a contract with a collection agency for a fixed percentage of the

total amount to be collected.

I would appreciate it if you could review the possibility of entering Into
such an agreement, and let me know your views.

KF/KI

cc: Stephanie Cole
Karla Forsythe
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February 18, 1987

Grace Berg Schaible
Attorney General
Department of Law
P. 0. Box K
Juneau, Alaska 99811

Dear Ms. Schaible:

On a number of occasions, | wrote and talked to former Attorney General Hal
Brown about the problem of collection of monies due to the State of Alaska.
With regard to the court system, these monies consist of amounts due for
unpaid fines and payments for court-appointed attorneys.

Although Mr. Brown did not appear to dispute the propriety of the Department
of Law making such a collection effort, he was emphatic that he lacked the
manpower resources to mount such an effort. I have noted the proposed bud-
get cuts that your department is likely to suffer in the upcoming fiscal year,
and it is easy to see that even fewer resources will be available for such secon-
dary functions as debt collection.

However, | have in the past suggested that the state consider contracting, on a
"percentage collected” basis, with a private sector collection agency to attempt
to collect monies for all debts owed the state.

I hope that we can discuss this issue at the next Criminal Justice Working
Croup. Please contact me if you have a

AHS :bs

cc: Stephanie J. Cole, Deputy Administrative Director
Karla L. Forsythe, Staff Counsel
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July 8, 1986

Hal Brown
Attorney General
Pouch K

Juneau, AK 99811

Dear Mr. Brown:

On July 17, 1985, Art Snowden wrote to you proposing that
the Department of Law assume 1its statutory responsibility
for <collecting fines, and, furtf.er, that the department
consider entering into a contract with a collection agency
for a fixed percentage of the total amount to be collected.

On April 3, 1986, Mr. Snowden forwarded preliminary Tfigures

for outstanding fines and restitution, 1indicating a state—
wide total of over $6 million (copies of letters attached).

To date, the department has not forwarded a response.

The court system again requests that vyou Jlook into this
matter, and advise Mr. Snowden of your plans.

Sincerely,

Karla L. Forsythe
General Counsel

cc: Arthur H. Snowdxn, 11
Stephanie Cole
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43.23 Oflf) Aiaska Stah 'tks Sitpi.kmknt $43230(55
proviMun, see HZZ‘ ch. 99, SLA 1965 in amendment substituted "October" for
the Temporary and Special Acts. "December” in paragraph (2).

Effect of amendments. — The 19H4

Sec. 43.23.065. Exemption of permanent fund dividends, (a)
Except as provided in (b) of this section, 50 percent of the annual
permanent fund dividend payable to an individual is exempt from
levy, execution, garnishment, attachment, or any other remedy for the
collection of debt. This exemption applies to an eligible individual’s
permanent fund dividend both before and after payment is made to
the individual.

(b) .An exemption is not available under this section for permanent
fund dividends takPn tn Baricfy

(13 child support obligations required by court order or decision of
the child support enforcement agency under AS 47.23.140 —
47.23.220;

(2) court ordered restitution under AS 12.55.045 — 12.55.051 or
12.55.100;

(3) a court ordered probation fee under AS 12.55.105: or

(4) a debt owed by an eligible individual to an agency of the state,
unless the debt is contested and an appeal is pending, or the time limit
for filing ar. ai ..i has not expired.

(c) Claims listed in (b) of this section have priority in the order
listed over other claims on a permanent fund dividend. (8 1 ch 102
SLA 1982; am § 1ch 157 SLA. 1984; am § 57 SLA 1985; am § 67 ch
13S SLA 1986)

Revisor’s notes. — Sections 12 and 19. 12.55.045 — 12.55.051 or 12.55.100. A
ch. 99, SLA 1995, amend this section and child support obligation under (11 of this
add new ib) and (cl. The amendments are section has priority over a debt owed to an
effective if S 1. ch 99, SLA 1985 is re- agency ofthe state, and a permanent fund
pealed tseo 5 25. ch. 99, SLA 1985) |If the dividend may not be taken to satisfy a
amendments become law. the section will debt under (2) of this section wuntil any
read: "'ai Fifty percent of a cash perma- portior of the dividend necessary to sat-
nent fund dividend payment is exempt isfy a child support oblige has been
from levy, execution, garnishment, at- taken
tachment. or any other remedy for the col- "<b.i The department shall require an
lection of ileht. This exemption applies to individual to Lake 1UU percent Of the per-
an eligible individual's permanent fund manent fund dividend in cash if the de-
dividend both before and after payment is ‘panment receives n levy, execution gHr-
made in the individual. An exemption is ‘mshmenl, attachment or other legal rem -
mil available under this section fur cash edy lor the collection of a past due debt
permanent fund dividend payments taken dnsnThci in <;u<L or 2 nt this section
to satisfy H1 child support obligations re- "ici The courts ul inis state mav us a
quired by court order or decision nf the condition ol any evil -vjdgment or restilu-

child support enforcement agency under ~TTeTi order untP-T AS 12 SqTmT,

AS 47.29 140 — 47.23.220; i2ia debt owed 12 55 051 or 12.55 If.m. require the defen-
by an eligible mdividun' to an agency of dant to take the delendant’s permanent
the Male, unless the debt is contesled and lund dividend in cash

an appeal is pending, nr the time limit fnr Section 22. ch 99. SLA 1985 provides
Filing an appeal has nn: expired; or for an advisory vote to be held n* the gen-
court ordered restitution under AS eral election in 19e6 For the text of that
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Code of Criminal Procedure 12.55.051
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actual loss >0 the wvictim i» appropriate, I'lilurciMin-iil of court orders requiring
even though the loss exceeds the inuxi- payment of lines or restitution, regardless
mum property-value figure which defineB of whether such orders are directly
the leaser ofTense. Fee v. State. Ct. App imposed as part oforiginal sentence, under
Op No. 1H7 (File No. 6951), 656 P.2d 1202 55.045, or indirectly imposed as a
119821. condition of probation, under AS
Amountofrestitution held proper. — 12.55.100; thus it was error to revoke
The trial -:ourt did not err in ordering appellant's probation in spite of finding
$300,000 restitution wupon conviction of that her failure to pay restitution, a condi-
embezzlement by an employee and thefl in tion of her probp tion, was willful. Lominac
the first degree even though it would be v. Municipality of Anchorage. Ct. App. Op
impossible for the defendant to pay such a No. 220 (File' No. 5960), 658 P 2d 792
large amount, due to the difficulty in (1983).
predicting at that point what umount of Quoted in W hittlesev v. Stale, Sup. Ct.
restitution was reasonable for defendant Op. No. 2231 (File No. 5155), 626 P.2d
to pay, Karr v. State, Ct. App. Op. No. 230 1066(1980)
(File No. 7011), 660 P.2d 450 (1983). Stated in Dorris v. State. Cl. App. Op.
Enforcementofrestitution under AS No. 192 (File No. 5947), 656 P.2d 578
12.55.051. — AS 12.55.051(a) prescribes (1982)
specific method for dealing with

Sec. 12.55.050. Increased punishment for persons convicted ofmore
than one felony. [Repealed, § 21 ch 166 SLA 1978. For sentences of
imprisonment for felonies, see AS 12.55.125.]

Sec. 12.55.C51. Enforcement of fines and restitution, (a) If the
defendant defaults in the payment of a tine or any installment or of
restitution or any installment, the court may order the defendant to
show cause why the defendant should not be sentenced to imprison-
ment for nonpayment. If the court finds by a preponderance of the
evidence that the default was attributable to an intentional refusal or
failure to mane a good faith effort to pay the fine or restitution, the
court may order the defendant imprisoned until the order of the court
is satisfied. A term of imprisonment imposed under this section may
not exceed one day for each S50 of the unpaid portion of the fine or
restitution or one year, whichever is shorter. Credit shall be given
toward satisfaction of the order of the court for every day a person is
incarcerated for nonpayment of a fine or restitution.

tb) When a fine or restitution is imposed on an organization, the
person authorized to make disbursements from the assets of the orga-
nization shall pay the fine or restitution from those assets. A person
required to pay a fine or restitution under this subsection who inten-
tionally refuses or fails to make a good faith effort to pay is punishable
under (a) of this section.

(c) Pursuant to a petition filed by a defendant who has been sen-
tenced to pay a fine or restitution or an installment, the v. n, upon a
finding of inability to pay, may order modification ofthe fine or restitu-
tion, subject to conditions the court finds appropriate. <s 12 ch 16b SLA
1978)
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<11 the financial, emotional, and medical effects of the otTensc on the
victim:

(2i llie need of the victim lor restitution; and

(3) any other information required by the court. (§ 1 ch 154 SLA
1984)

Cross references. — For ePTocl Ofthls SLA 1984 in the Temporary and Special
section on Cr. It.32<dit2>, see t 12.ch. 154 Acts.

Sec. 12.55.025. Sentencing procedures, (a) When imposing a sen-
tence for conviction of a felony ofTense or a sentence of imprisonment
exceeding 90 days or upon a conviction of a violation of AS 04, a
regulation adopted under AS 04, or an ordinance adopted in conformity
with AS 04.21.010, the court shall prepare, as a part of the record, a
sentencing report which includes the following:

(1) a verbatim record of the sentencing hearing and any other
in-court sentencing procedures;

(2) findings on material issues of fact and on factual questions
required to be determined as a prerequisite to the selection of the
sentence imposed,;

(3) a clear statement of the terms of the sentence imposed;

(4) any recommendations as to the place of confinement or the
manner of treatment; and

(5) in the case of a conviction for a felony offense, information as-
sessing

(A) the financial, emotional, and medical effects ofthe offense on the
victim:

(B) the need of the victim for restitution; and

(C) any other information required by the court.

(b! The sentencing report required under ta) of this section shall be
furnished within 30 days after imposition of sentence to the Depart-
ment of Law, the defendant, the Department of Corrections, the state
Board of Parole if the defendant will be eligible for parole, and to the
Alcoholic Beverage Control Board if the defendant is to be sentence for
a conviction of a violation of AS 04, a regulation adopted under AS 04,
or an ordinance adopted under AS 04.21.010.

<c> Except as provided in id) and (e» of this section, when a defendant
is sentenced to imprisonment, the term nfconfinement commences or.
the date of imposition of sentence. A defendant shall receive credit for
time spent in custody pending trial, sentencing, or appeal, if the
detention was in connection with the offense for which sentence was
imposed. A defendant may not receive credit for more than the actual
time spent in custody pending trial, sentencing, or appeal. The time
during which a defendant is voluntarily absent from official detention
after the defendant has been sentenced may not be credited toward
service of (he sentence.
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(d> A .sentence of imprisonment shall be stayed if an appeal is taken
and the defendant is admitted to bail. If an appeal is taken and the
defendant is not admitted to bail, the Department of Corrections shall
designate the facility in which the defendant shall be detained pending
appeal or admission to bail.

(e) Exceptas provided in (gl ofthis section, ifthe defendant has been
convicted of two or more crimes, sentences of imprisonment shall run
consecutively. Jfthe defendantis imprisoned upon a previousjudgment
ofconviction for a crime, thejudgmentshall provide that the imprison-
mentcommences at the expiration ofthe term imposed by the previous
judgment.

(f),A sentence that-thft-defRndanLpav money, eithe- as a fing_Qrin
restitution or both, constitutes a lien in the same manner as a judg-
ment for money entered in a civil action. Nothing in this section limits
the authority ol the court to otherwise enforce payment of a fine or
restitution.

(g) Ifthe defendant has been convicted of two or more crimes before
the judgment on either has been entered, any sentences of imprison-
ment may run concurrently if

ill the crimes violate similar societal interests;

(2) the crimes are part of a single, continuous criminal episode;

(3) there was not a substantial change in the objective of the crim-
inal episode, including a change in the parties to the crime, the prop-
erty or type of property right offended, or the persons offended;

141 the crimes were notcommitted while the defendant attempted to
escape or avoid detection or app-ehension after the commission of an-
other crime;

*5 the sentence is not for a violation of AS 11.41.100 — 11.41.470;
or

16i the sentence is not for a violation of AS 11.41.500 — 11.41.530
that results in physical injury or serious physical injury as those terms
are defined in AS 11.81.900. IS 12 ch 160 SLA 1978; SS 7, 8ch 131 SLA
1980; am SS 24. 25 ch 143 SLA 1982; am E.O. No. 55, SS 6, 7 (1984);
am S 2 ch 154 SLA 19841

U(>viMir‘h notes — AS 12.55.0251 ei following "diivs” near the middle ofsubsec-
wa- .mu-mled by t 2-1, ch 145. S1,A 1982 tion ml, und rewrote subsection (be
iz put p.u'tedly repealed liv ; 12.eh. | L't Sections. 24 and 25. ch. 14.1 SI.A 1982,
SLA 19*2 The repeal it 5 42 whs rewrote subsectiun lei Hnd added subsec-
apparently i clt:>Hini! error See J!<«imo tion (gi.
Jnor."iai Suppl;menl N.ii-'c dated .Mtini* I, The first 19*4 amendment substituted
1982 page I ‘I'Vparinirnl of Corrections” lor "division

I_m u'fnillclnluiell‘s_ Tin. :U_ISJ of correction:-" in subsection 'In and "t'or-
rinii‘tniz. it MAilPHitml "90" for "180" teelions” lor "Health nod Social St-rvnes”
full,me V\rer.hiig" tu'iir tho beginning in the second sentence in subsection id I
hi —illl'"Hctinti ..r, inserted "nr upim h con- The second 1984 amendment, in stit,sec-
vu'||'>l Jov-tiilitio tiof A'S il iriticuh tiiiii tion iiii. inserted "for conviction of o felony
adopted uiiiii'r A'S 04. nr mi ordimince oil,-its,- or a sel.leiice” ill the inti.,oil,"lory
adopted in conformity with AS 04 21 010" paragraph, added "any" to the beginning

HO
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Chapter 18. Alaska Exemptions Act.
Sdin i j

Sec. 09.38.010 Homestead exemption, (u) An individual is enti-

tied lo an exemption as a homestead of the individual's interest in
property in this state used as the principal residence of that individual
or the dependents of that individual, hut the value of the homestead
exemption may not exceed $27,000

Ibi Ifproperty owned by the entirety or in common iBused by one or
more individual owners or their dependents as their principal resi-
dence, each owner is entitled to a homestead exemption ofthatowner's
interest in the properly a9 provided in la) of this section. The aggregate
value of multiple homesteod exemptions allowable with respect to a
single living unitmay notexceed $27,000. Ifthere are multiple owners

of properly exempt as a homestead, the value of the exemption ofeach
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individual owner may not exceed that individual owner’s pro rnta po
tion of $27,000

(c) Ifproperty thot includes a homestead is sold under an executioi
the sole becomes effective upon confirmation by order of the court. Tt
court shall enter the order of confirmation unless, within 60 days af\<
the sale, the individual repurchases the property under this section <
the court extends the time for confirmation upon the filing of a timei
motion by a party in interest. The individual may repurchase propert
including that individual's homestead, at a sale on execution befoi
confirmation by paying into court the costs of the sale plus the lesn
ofeither (1) the difference between the highest bid and the amount
the exemption in the property, or (2) the amountofthe creditor’sclair
If the individual does not exercise the repurchase right under th
subsection, the clerk of the court shall first remit an amount dele
mined to be exempt to the individual from the proceeds of sale and
balance less the cost of the sale to the creditor For the purpose
collecting an amount remaining unpaid on a judgment afl«
repurchase of property by an individual under (his subsection,
creditor or the creditor’s assignee may not make another levy on tl
property repurchased.

(d) Upon entry of the order of confirmation under 4c> of this set-lit
and expiration of the time period for repurchase, the clerk may execu-
a deed to the property and when delivered it shall I* sufficient

convey all title of the individual in the premises sold to the purcha”®

at the sale. (§ 2 ch 62 SLA 1982)
m%r!@%ﬁ Vilﬁ'!miﬂﬁ;3 W hi«Al

NOTES TO DECISIONS

Sec 09.38.015. Property exempt without limitation, (a) An inu

vidual is entitled to exemption of Ilhe following property
(1)a burial plot for the individual and the individual's family,

(2) health aids reasonably necessary to enable the individual or
dependent to work or to sustain health;
(3) benefits paid or payable for medical, surgical, or hospital care *

the extent they are or will be used to pay for the care,

(4) an award under AS 18.67 (Violent Crimes Compensation Bonn

or a crime victim's reparations Act of another jurisdiction;
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ioi compensation or nenenui patu or puyaoie ana exempt unuer
federal law,

(7) liquor licenses granted under AS 0-1,

'18) limited entry permits granted und'r AS 1C.43, exceptas provided
in that chapter.

Ib) The right to benefits held by the state on behalfofan individual
which may become payable by reason of disability, unemployment or
illness, amounts held in the teuchers' or public employees' retirement
system, and child support collections made by the child Bupporl
enforcement agency are exempt.

(ci Property of the slate, a general law or home rule municipality,
the Alaska Stale Housing Authority, the Alaska Municipal Bond bank
Authority, or other state public corporation la exempt.

(d) Real property held by a cemetery association established under

AS 10.30 for the purpose of a cemetery and not exceeding 80 acres ia

exempt ($ 2 ch 62 SLA 19621

Sec. 09.38.020 Exemptions of personal property subject to
value limitations, (a) An individual is entitled to an exemption in
property not to exceed un aggregate value of $1,500 chosen by the

individual from the following categories of properly:

tl) household goods and wearing apparel reasonably necessary for

one household;

v

dependent, books and musical Instruments; and

(3) family portraits and heirlooms of particular sentimental value
the individual.

(b) An individual ia entitled to exemption ofjewelry, not cxceedu
$500 in aggregate value, if held for the personal use of the mdividu
or b dependent.

(c) An individual is entitled to exemption, not exceeding $1,40(1
aggregate value, of implements, professional books, and tools of t
trade.

(d) An individual is entitled to the exemption of pets to the exte
of a vulue not exceeding $500

(e) An individual is entitled to an exemption ofone motor vehicle
the extent ofa value not exceeding $1,500 ifthe full value of the mot

vehicle does not exceed $10,000. (5 2 ch 62 SLA 1982i

Sec. 09.38.025. Exemption of unmatured life insurance an
annuity contracts. (a) Except as provided in this section, an indivu
ual is entitled to exemption of unmatured life insurance and annuti
contracts owned by the individual. Ifthe contracts have accrued div
dends and loan values available to the individual aggregating mot
than $5,000, a creditor may obtain a court order requiring the indivu
ual debtor to pay the creditor, and authorizing the creditor on |Ib
debtor'a behalf to obtain payment of, the amount of the accrued di\
dends and loon valuea in excess of $5,000 or the amount of the creditor

claim, whichever is less.

(b) Ajudgmentcreditor orother claimant ofan insurer may not ley
upon any of the oBsets or securities held in this stale as a deposit ft
the protection of the insurer's policyholders or policyholders and cret

itora. Deposits under AS 21.09.270 mBy bt levied upon if provided t
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the order of the director of insurance. Department of Commerce and
Economic Development, under which the deposit ia made. ({ 2 ch 62

SAA 1982)

Sec. 09.38.030. Exemption of earnings and liquid assets, (a)
Except as provided in ibl und Ic) of thin section and AS 09.38.050. an
mA~iiddudljleliUiiLis-enliUtisj.l'iarLexempUon ofthe individual debtor'a
weekly net earnings not in exceed $175 The weekly netearnings of an
indivTduarare determined by subtracting from the weekly gross
earnings all sums required by law or court order to be withheld. The
weekly net earnings of an individual paid on a monthly basis are
determined by subtracting from the monthly gross earnings of the
individual all sums required by law or court order to be withheld and
dividing the remainder by 4.3. The weekly net earnings ofan individ-
ual paid on a semi-monthly basis ore determined by subtracting from
the semi-monthly gross earnings oil sums required by law or court
order to be withheld and dividing the remainder by 2.17.

Ib) An individual who does not recejye._eaming» either weekly,
semi-monthly or monthly is~entitled to a maximum exemption for the
aggregate value of cash and other liquid assets available in any month
oT 5705, except as provided in AS 09 38 050. The term "liquid assets"”
includes deposits] securities, notes, drafts, accrued vacation pay,
refunds, prepayments, and receivahles

fc) A creditor may levy upon earnings exempt under (a) and (b) of
this section if the creditor's claim is

(1) enforceable against exempt property under AS 09.38.065ta)(1);
or

(2) enforceable under an order of a court of bankruptcy under chap-
ter XIU of the Bankruptcy Act (11 U.S.C., sec. 1301 et scq.).

(d) 1f the individual debtor is a nonresident, the limitations on gar-
nishment imposed under 15 U.S.C 1673 apply

(e) The following property, unless exempt without limitation under
AS 09 38.015. upon receipt by and while it is in the possession of the
individual, shall be treated as earnings, income, cash, or other liquid
assets under this section:

(1) benefits paid by reason of disability, illness, or unemployment;

(2) money or property received foralimony orseparate maintenance;

(3) proceeds of insurance, a judgment, or a settlement, or other
rights accruing as a result of bodily injury of the individual or of the
wrongful death or bodily injury of another individual of whom the
individual was or is a dependent;

(4) proceeds or benefits paid or payable on the death of an insured,
if the individual was the spouse or a dependent of the insured; and

(5) amounts paid under a stock bonus, pension, profit-sharing, annu -
ity, or similar plan or contract, providing benefits by reason of age,

illness, disability, or length of service. (5 2 ch 62 SLA 19P2)
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Sec. 09.38.036. Continuing lien on wages, lai In the case ul

garnishmentofearnings, when the garnishee's answerreflects that |
defendant ia employed by the garnishee, the judgmonl! or balance d
as reflected on the writofgarnishmentshall become a lien on eam m
due at the time of service of the writ to the extent that they are r
exempt from garnishment, and thnt lien shall continue as to sub-
qucnt nonexemptearnings until the total subject to the lien equals 1|
amount stated on the writ of garnishment, except that the lien
subsequent earnings shall terminate sooner if the employmt
relationship is terminated, if the underlying judgment is vacati
modified, or satisfied in full, or if the writ is dismissed
(b) A garnishee shall pay into court all nonexempl earnings of (

defendant subject to the continuing lien under (a) of this sectu
Accrued interest on the judgment or balance due aa reflected on i
writ of attachment mBy bo garnished under a supplemental writ
garnishment after the principal amount staled on the original writ

garnishment has been paid. (§ 2 ch 62 SLA 19h2i

Sec 09.38.040. Priorities between continuing liens. A Ii
obtained under AS 09.38.035 has priority over any subsequent g
niahment lien or wage assignment. A writ creating a continuing Ii
served upon an employer while a continuing lien imposed hy a previo
writ iB still in effect shall be answered by the employer with
statement that the employer is holding no funds and with a furtf
statement stating when all previous liens are expected to termina
The subsequent writ has full effect from the termination of all pri
liens or until it is otherwise terminated under AS 09.38.035. Howev
a subsequent writ is not effective ifa writ in the same cause of acli

is pending at the time ofservice ofgarnishment ]5 2ch 02 SLA 19f
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Sec. 09.38.(M(S. Effective date of continuing lien. The effective
dale Ofawritcrea!ing a continuing lien Isthe date ofservice u]>on the
garnishee However, if there are. on that date, liens by virtue ofprevi-
ous writs, the effective date is the date all previous writs terminate

L 2chos2 si.a 1082)

Sec. 0il,38.050. Increased exemption amount, (a) An individual
debtor who is in possession of money that was obtained as payment for
an iqjury nrdisability may request the court toorder an increase in the
exemption amounts under AS 09.38.0110 The individual debtor shall
submit affidavits or offer testimony in suppoit of the request ns
required by the court. The court shall determine the exemption amount
after consideration of the individual's responsibilities and all the
present and anticipated property and income of the individual, includ-
ing that which is exempt.

fb) The exemption amounts under AS 09.38.030 may bo increased
when the individual submits an affidavit, under penalty of perjury,
stating that the individual’s earnings alone support the individual's
household, by so doing, the maximum part of the individual's aggre-
gate disposable earnings for any week subject to execution may not
exceed the amount by which the individual's disposable earnings for
thBt week exceed $275, or, if the individual ia claiming an exemption
for caBh or other liquid assets under AS 09.38.030(b), a maximum
amount of $1,100 available in any month is exempt. (( 2 ch 62 SLA

1982)

Sec. 09.38.055. Bankruptcy proceedings, in a proceeding under
the Bankruptcy Act til U.S.C.) only the exempliona under AS
+09.38.010.09.38.015la). 09.38.020.09.38.025 and 09.38.030 appiyilS 2
ch 62 SLA 19821 !

Sec. 09.38.060. Tracing exempt property, (u) If property or a
partofit. that could have been claimed as an exempt homestead under
AS 09.38 010, a burial plot under AS 09.38.015(a)(1), a health aid
under AS 09 38.015(aX2). or personal property subject to a value limi-
tation under AS 09.38 020iali 1), or (2) or 09 38.020(c), has been taken
or sold by condemnation, or hoa been lost, damaged, or destroyed and
the owner has been indemnified for it, the individual is entitled to an
exemption of proceeds that are traceable for 12 months after the pro-
ceeds are received. An individual is entitled to on exemption of pro-
ceeds from the voluntary sale of an exempt homestead under AS
09.38.010 that are traceable for six months after the proceeds are
received. The exemption of proceeds under this subsection docs not
entitle the individual to claim an aggregate exemption in excess of the

value limitation otherwise allowable under AS 09.38.010 or 09.38.020.

(b) Money or other property and proceeds exemptunder this chapter

arc traceable under this section by application of the principle of

first-in Orst-out, lasl-in first-out, or any other reasonable basis for.

18

tracing selectee by me individual ciHiming me uxumpiioii. tv x cn

SLA 1982)

See 09.38.085 Claims enforceable against exempt proper
(a) Notwithstanding other provisions of this chapter,

(1)a creditor may make a levy against exempt property ofany ki
to enforce a claim for

(A) child support;

(P inpnid earnings of up to one month's compensation or
ful; time equivalent ofone month's compensation for personal servi
of an employee; or

(C) state or local taxes; and

(2) a creditor may make a levy against exempt property to cn.'"
a claim for

(A) the purchase price of the property or a loan made for the expi
purpose ofenabling an individual to purchase the property und used
that purpose;

(B) labor or materials furnished to moke, repHir, improve, presci
store, or transport the property: and

(C) a special assessment imposed to defray costa ofa public mipr<
ment benefiting the property.

(b) Except as provided in AS 09.38.070 limiting the enforcemen
certain security interests, this chapter does not affect any statut
lien or security interest in exempt property.

(c) A creditor having a claim enforceable under (a) of this aeci
against exempt property, before, at the time of, or a reasonable |
after making a levy on property of an individual, shall serve on
individual a notice of the levy and of the basis for the creditor’s ri

to make a levy on exempt property. (} 2 ch 62 SLA 1982)

Sec. 09.38.070. Limitation on enforcement df certain secui
interests in exempt goods, (a) This section applies to a security in
eat, except a purchaae-money security interest, or a security intcrei
a motor vehicle, in an itam of goods (1) possessed by an individual
being used by that individual or a dependent, and >3)exemptundet
09.38.020(a) — (d).

(bj Unless the individual, after receiving written notice of the i
vidualarights under this section, voluntarily surrenders to the seci
creditor possession ofan item ofgoods to which this section applies,
creditor may not take possession of the item or otherwise enforce
security interest according to its terms without an order or procet
court.

(c) The court may order or authorize process respecting any ilei
goods to which this section applies only after a hearing, upon notic
the individual of the hearing and ofthe individual's rights at it.
notice shall be as directed by Lhe court. The order or authorization i

prescribe appropriate conditions as to payments upon the debt seci

19



ATTACHVENT G
Execution Procedure for Judgment Creditors
July 1986



JO BB Allaska Statutes } ®.38.05

or otherwise The court may not order or nuthoriie process respecting
the item if it finds upon the hearing both that the individual lacks the
means to pay all or part of the debt secured and that continued pos-
session nr use of the item is necessury to avoid undue hardship for the
individual or a dependent

id) The court, upon application of the creditor or the individual und
nutice to the other and afler a hearing und finding ofchanged circum -
stances, may vacate or modify an order or authorization under this

‘section (4 2 ch 62 SLA 19821

Sec. 09.38.075. Special procedures relating to limited value
exemptions. Ini Unless a creditor is seeking collection of a claim
enforceable against exempt property under AS 09 38.065, the creditor
may obtain a levy on tin individual's property of a kind listed in AS
09.38 020 only by complying with this section. Before levy, the creditor
shall file with the court out of which the process issues

(1) un affidavit stating that the creditor has reason to believe the
individual has property of a kind listed in AS 09.38.020 that is not
yxempt. identifying the property, setting out facts constituting the
basis for believing the property is not exempt; and

12) a reilucst for ar. order by the court notifying the individual

(Al ofthe creditor’sclaim ofa right to levy on the property identified
as nonexempt,

(B) of the individual's right to contest the creditor's claim ofa right
to levy by Tiling with the clerk of the court, on or before a date fixed by
the court, but not exceeding 15 days after the issuance of the order, a

sitten objection to the proposed levy and u statement of the grounds
mor the objection and of the right to describe the property in litti of
setting its value,

tC* ofthe possible consequences of failure to respond to the notice as
provided in (cl of this section, and

(D) of the information required by AS 09.38.085(a)

(b) Notice of an order issued in accordance with a request under (a)
ofthis section, together with the creditor's affidavit, shall oe served on
the individual. The order shall restrain the individual from removing,
encumbering, damaging, or disposing ofany property of the kind listed
in AS 09 38 020 for 30 days after receipt of the order, unless the court
reduces, extends, or otherwise modifies the restraining order during
the 30-day period f

tc) Ifexemption of properly identified in a notice served on an'indi-
vidual under ibl of this section depends on its value, the individual may
describe the property in the responsive statement and indicate the
amount of any indebtedness chargeable against it. If the individual,
within the time allowed by the order of the court, fails to respond to a
notice served under tbl of this section that the creditor believes the
debtor has nonexempt property ofa kind listed under AS 09.38.020, the

court may order the individual to appear and disclose the descripljon,
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location, and va 50f the individual's property. If the individual f;
to appear and disclose the information specified in the order, the in
vidual waives objection to the creditor’s levy on property of that ki

(dl Except to the extent the procedure is prescribed by this secli
AS 09 38 080(e) governs a proct -ding for the determination ofacom
in respect to a claim to exemption of property under AS 09.38 020

te) Costa incurred in making, or proposing to make, a levy on pr
erty of a kind listed in AS 09.38.020 shall be paid out of the procci
ofa soleofproperty ofthat kind. Ifthe proceeds ofa sale of the pro|>e
are insufficient to cover the costs incurred in proceedings commem
under this section, the creditor shall pay the costs and may not reco<
them from the individual, notwithstanding any ugreemenl of i
parties lo the contrary,

(f) The burden of proving ,the validity of un exemption
preponderance of the evidence, is upon the individual claiming i

exemption. (5 2 ch 62 SLA 1982)

Sec. 09.38.080. Procedures applicable lo a levy on property
an individual, (a) Except in t>proceeding under AS 09.38.065, a cr«
itor shall comply with this section in obtaining a levy on property of
individual. In a proceeding to levy, on personal property ofa kind lisi
in AS 09.38.020, a creditor shall comply with this section and
09.38.075.

(b) Before, at the time of, or within three days after levy agau
property of an individual, the creditor shall filervith the court fri
which the process issued an affidavit stating thdt the creditor r.
reason to believe the individual has property that is not exempt, idi
tifying tho property, and stating facta constituting the basis for th
belief.

(c) Before, at the time of. or within three days after levy, the credn
rhall serve on the individual a notice under AS 09.38.085. indudinj
copy of the affidavit filed under (b) of this section.

(d) A bid for property that ia less than the amount of the exem
value is not acceptable at a sale of property under a levy. ITindebtt
ness secured by a valid lien is chargeable against the proceeds of tl
sale, the bid must exceed the amount ofthe indebtedness secured pi

the amount of the exempt value. Ifa sufficient bid not received, tl

officer shall file a notation of the fact with the clerk of the court ai
return the property to the individual. The costs incurred during lev
offering the property for sale, and reluming the properly shall |
assessed against the creditor and are not recoverable from the indivi
ual, notwithstanding any agreement of the parties to the contrary
(e) Ifany gquestion arises as to the rights ofan individual entitled

an exemption under this chapter, an interested person may file wu
the clerk of the court from which the process issued a statement of tl
claim of exemptions and the question raised. The statement shall 1

referred to the court as soon as practicable thereafter The court shr.
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order thut notice of i hearing be given. After henrlng the metier, the
cosrt shall moke findings and issue an appropriate order. The court
may award to ths prevailing party coata of a proceeding under thia
subsection.

(f) An objection to levy on the ground that (he property seized
exempt must be filed with the clerk of the court within 15 days after
the levy. The burden of proving the validity of an exemption by a
preponderant of the evidence is u|xin the individual claiming the
exemption Failure lo file n timely objection may be held to be a waiver
of a claim >exemption in the property, unless for cause shown the

court exc-rws the failure i§ 2 ch 62 SLA 1982i

Sec. 09.88.065. Contents of notice, lal The notice required by AS
09 38 075(b) ai.d 09.38 060<c) shall include the following information:

(1) the amount and date of the judgment lo be enlorccd by levy and
sale or other mode of appropriating the individual’s property;

(2) the name and address of the clerk of the court with whom objec-
tions must be filed;

(3) the name and address of the creditor and of the creditor's attor-
ney, ifany;

(41a copy of the affidavit filed under AS 09.08.080(b);

1 I5i a summary statement in lay terminology of the exemptions pro-
vided by the laws of this slate,

(6) a summary statement in lay terminology of the procedures for
claiming exemptions, objecting lo b levy on exempt property, changing
venue, and exercising the right to repurchase homestead property from
a sale before ua confirmation; and

(7) astatementin lay terminology ofthe rights ofpersonaother than
the individual as provith-d in AS 09.38 090.

(b) The supreme court may prescribe forma to be used by creditors,
debtors and court officers under this chapter.

(cl A notice substantially complying with this aection is effective
even though the notice contains errors if those errors do not result in
substantial prejudice to the rights of the individual debtor or of the

dependents of the individual debtor. I§ 2 ch 62 SLA 1982)

ol A

Sec. 09.38.090. Assertion of rights by another. If an individual

R

n

fails lo select property entitled to be claimed as exempt or to object to
a levy on the property or to assert any other right under this chapter,
the sjsiuse or a dependent of the individual or any other person autho-
lized by law may make the claim or objection or assert the rights

provided by this chapter. 15 2 ¢ch 62 SLA 1982)

12

ia

Hoc. 09.38.090. Judicial relief, lal An Individual in the »|ant»n,
dependent cf tho individual, or any other person iiullmriml hv law
entitled lo Iqgjunclive relief, damagus, or both, against u crediUir t
other person to prevent or redress a violation nf this chapter as pr-
vided ill the Alaska Rules of Civil Procedure A court may award cus
und reasonable attorney fees lo aparly entitled in injunctive relief,
damages.

(b) For cause shown the court muy relieve a pet.-am train the cons
quences of failing to lake timely action to assert rights under ih

chapter. 14 2 ch 62 SLA 1982)

Sec. 09.38.100. Debtor's property owned with unother. lal Ifi
individual and another own property in this stale as tenants
common or tenants by the entirety, a creditor of the individual, suhji
lo the individual's right to claim an exemption under this chapter, m.
obtain u levy on and snle of the interest of the individual in the pr,.
erty. A creditor who has obtained a levy, or a purchaser who h
purchased the individual's interest at the sale, may have the pruper
partitioned or the individual's interest severed.

tbl A partner's right in specific partnership property is exen.
except on a claim agBinsl the partnership. If partnership property
attached for a partnership debt, the partners or any nf them nr |
representatives of a deceased partner may not claim an exemption |

that property under this chapter. (4 2 ch 62 SLA 1962>
%g%ajllmcfrm”c.v

Sec. 09.38.105 W oiver of exemption. A woivefofexemption e?

cuted in favor of an unsecured creditor before levy on an indtvidua
property is unenforceable, bul a valid security interest may be git

in exempt property. (4 2 ch 62 SLA 19821

Sec. 09.38.110. Federal requirements. Ifa federal department
agency issues a formal ruling that a faction of this chapter relating
public assistance will cause a state plan for the delivery of service.-
benefits to be out of conformity with federal requirements, the sect,
will not apply to the extent Iliul it causes the program lo he out

conformity with federal requirements. (4 '2ch 62 SLA 1H82>

Sec. 09.38.115. Adjustment of dollar amounts, mi The d.il
amounts in thia chapter change, as provided in this section, accord,
to and to the extent of changes in the Consumer Price Index for
Urban Consumers for the Anchorage Metropolitan Area compiled
the Bureau of Labor Statistics, United Slates Department of Labor >
index). The index forJanuary ofthe year in which this .-t-clion becon

effective is the reference base index
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See. 09.38.120.
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Alaska ik 2 ch 62 SLA

See 09.38.500.
otherwise requires.

(1) "burial plot”
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cemetery purposes

ipality.
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12) "debt” means a legally enforceable monetary obligation or Ii
ity of an individual, whether arising out nfcontract, tort, or other-

131 "dependent” means an individual who derives support prim
from another individual;

14) "earnings" means money received by an iiiillMdual for per-

services and denominated as wuges. salary, commission:-, or other

(51 "exempt” means protected, ind "exemption" iikmiis proto

from subjection to procesH or a proceeding to collect at, unsecured

(61 "household goods” includes those items Ih.it make a rc-u
habitable according to modern standards;

(71 "judicial lien” means a lien on property obtained by judgt
levy, sequestration, or other legal or equitable process or proco
instituted for the purpose of collecting an unsecured delit.

18) "levy" means the seicure of properly under a writ of attorhi
garnishment, execution, or ony similar legal or equitable pi
issued for the purpose of collecting an unsecured debt

(9) "lien" means a security interest, or a judicial, stolutoi
common-law lien, or any other interest in property securing p.,y
of a debt or performance of an obligation;

(10) "principal residence™ means the actual dwelling place
individual or dependents of the individual and includes real
personal property;

111) "security interest" means on interest in property creali
contract to secure payment or performance of an obligation,

(12) "serve notice” meons to give the person to be served a wi
personul notice in the same manner a summons in a civil am
served, or tc mail the notice to the person's I,nt known addre
ftrsl-claas mail and by using a form of mail requiring a signed I't

(13) "statutory lien” means a lien arising by force of a statute ,
specified circumstances or conditions, bul dues not in, lode a m -i
interest;

(14) "value" MEANS fair market value of an individual's inter
property, exclusive of liens of record;

(15) "wearing apparel” means clothing und garments iniende
adopted lo be worn on the person to protect the person again-
elemunta or lo provide personal comfort or decency, or sere,

ornament the person but dues not include jewelry 't 2ch 62 SLA

ﬁ-%i nuUI-l. _m aa %

Sec. 09.38.51U. Shorttitle, Thischapter may liecited as the A

Exemptions Act. li) 2 ch 62 SLA 1982)
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