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8 H .  W i l l i a m s  a n d  C .  M e y e r s ,  M a n u a l  o f  O i l  a n d  G a s  T e r m s , 3 1 9  ( 5 t h  e d .  1 9 8 2 ) ,  
d e f i n e s  t h e  t e r m  " g e o p h y s i c a l  t r e s p a s s  a s  " t h e  w r o n g f u l  e n t r y  o n  l a n d  f o r  th e  p u r p o s e s  
o f  m a k i n g  a  g e o p h y s i c a l  s u r v e y  o n  th e  l a n d . "

2 0  S e e  P h i l l i p s  P e t r o l e u m  C o .  v .  C o w d e n ,  2 4 1  F . 2 d  5 8 6  ( 5 t h  C i r .  1 9 5 7 )  ( t h e  r i g h t  to
' e x p l o r e  i s  a  v a l u a b l e  p r o p e r t y  r i g h t  t h a t  c a n  b e  l e g a l l y  p r o t e c t e d ) ;  F r a n k l i n  v .  A r k a n s a s

F u e l  O i l  C o . ,  2 1 8  L a 9 8 7 ,  51 S o .  2 d  6 0 0  ( 1 9 5 1 )  ( t h e  r i g h t  to  e x p l o r e  i s  a  v a l u a b l e  
p r o p e r t y  r i g h t  w h i c h  b e l o n g s  e x c l u s i v e l y  to  t h e  o w n e r  o f  t h e  l a n d  a n d  i f  i t  is  w r o n g f u l l y  
e x e r c i s e d ,  i t  i s  a  p r o p e r  e l e m e n t  to  b e  c o n s i d e r e d  in  a w a r d i n g  d a m a g e s ) ;  L a y n e  
L o u i s i a n a  C o .  v .  S u p e r i o r  O i l  C o . ,  2 0 9  L a ,  1 0 1 4 ,  26  S o .  2d  2 0  ( 1 9 4 6 )  ( t h e  r i g h t  to  
c o n d u c t  g e o p h y s i c a l  e x p l o r a t i o n  is  a  v a l u a b l e  p r o p e r t y  r i g h t  a n d  d i s r e g a r d  o f  t h a t  r i g h t  
e n t i t l e s  t h e  l a n d o w n e r  to  r e c o v e r  c o m p e n s a t o r y  d a m a g e s ) ;  A n g e l l o z  v .  H u m b le  O i l  6c 
R e f .  C o . ,  1 9 6  L a .  6 0 4 ,  1 9 9  S o .  6 5 6  ( 1 9 4 0 )  ( t h e  r i g h t  to  p e r m i t  e n t r y  u p o n  l a n d  to  
c o n d u c t  p h y s i c a l  e x p l o r a t i o n  i s  a  v a l u a b l e  p r o p e r t y  r i g h t  a n d  b e l o n g s  e x c l u s i v e l y  t o  t h e  
o w n e r ) ;  W il so n  6c T e x a s  C o . ,  2 3 7  S . W . 2 d  6 4 9  ( T e x .  C i v .  A p p .  1 9 5 1 )  ( t h e  r i g h t  to  
e n t e r  u p o n  l a n d s  f o r  t h e  p u r p o s e  o f  m a k i n g  g e o p h y s i c a l  s u r v e y s  i s  a  v a l u a b l e  p r o p e r t y  
r i g h t  w h i c h  b e l o n g s  e x c l u s i v e l y  to  t h e  l a n d o w n e r ,  a n d  a n  u n a u t h o r i z e d  in v a s io n  r e n d e r s  
t '  e  i n v a d e r  l i a b l e  f o r  d a m a g e s  to  t h e  o w n e r ) .

21 S e e  S h e l l  P e t r o l e u m  C o r p .  v .  S c u l ' - , 71 F . 2 d  7 7 2  ( 5 t h  C i r .  1 9 3 4 )  ( p l a i n t i f f  e n t i t l e d
t o  r e c o v e r  f u l l  i n d e m n i t y  f o r  h i  i o s s  in  q u a s i - c o n t r a c t ) ;  L a y n e  L o u i s i a n a  C o .  v .
S u p e r i o r  O i l  C o . ,  2 0 9  L a .  1 0 1 4 ,  2 6  S o .  2d  2 0  ( 1 9 4 6 )  ( a c t u a l  d a m a g e s  a w a r d e d  f o r  
l o s s  o f  c a t t l e ,  d r i l l i n g  o f  s e v e n t e e n  s h o t  h o l e s  a n d  d a m a g e s  to  f e n c e s ,  t r e e s ,  p r i v a t e  
r o a d ,  c r o p s  a n d  t h e  s u r f a c e  t e r r a i n  o f  t h e  l a n d ) ;  G e n e r a l  G e o p h y s i c a l  C o .  v .  B r o c k ,  
2 0 5  M i s s .  1 8 9 ,  3 8  S o .  2d  7 0 3  ( 1 9 4 9 )  ( a c t u a l  d a m a g e s  a w a r d e d  f o r  d e s t r u c t i o n  o f  a  
w a t e r  w e l l ) ;  W ilso n  v .  T e x a s  C o . ,  2 3 7  S . W . 2 d  6 4 9  ( T e x .  C i v .  A p p .  1 9 5 1 ) ( g o o d  f a i t h  
t r e s p a s s e r  i s  l i a b l e  o n l y  f o r  a c t u a l  d a m a g e s ) .  -

2 2  S e e  F r a n k l i n  v .  A r k a n s a s  F u e l  O i l  C o .  2 1 8  L -' .  9 8 7 ,  51 S o .  2 d  6 0 0  ( 1 9 5 1 )  
( e x p l o r a t i o n  r i g h t  i s  a  p r o p e r  e l e m e n t  to  b e  c o n s i d e r e d  in  t h e  a w a r d  o f  d a m a g e s ) : 
H o l c o m b e  v .  S u p e r i o r  O i l  C o . ,  2 1 3  L a .  5 8 4 ,  3 5  S o .  2 d  4 5 7  ( 1 9 4 8 )  ( c o m p e n s a t o r y  
d a m a g e s - a v a i l a b l e  f o r  a p p r o p r i a t i o n  o f  t h e  e x p l o r a t i o n  r i g h t ) ,  L a y n e  L o u i s i a n a  C o .  v .  
S u p e r i o r  O i l  C o . ,  2 0 9  L a .  1 0 1 4 ,  2 6  S o .  2 d  2 0  ( 1 9 4 6 )  ( e x c l u s i v e  r i g h t  to  e x p l o r e  f o r  
m i n e r a l s  e n t i t l e s  l a n d o w n e r  to  r e c o v e r  c o m p e n s a t o r y  d a m a g e s  f o r  d i s r e g a r d  o f  t h e  
r i g h t ) ;  A n g e l l o z  v .  H u m b l e  O i l  6c R e f .  C o .  1 9 6  L a .  6 0 4 ,  1 9 9  S o .  6 5 6  ( 1 9 4 0 )  t h e  
r i g h t  t o  e x p l o r e  i s  a  v a l u a b l e  p r o p e r t y  r i g h t  a n d  m a y  b e  c o n s i d e r e d  in  a s s e s s i n g  
d a m a g e s ) .

2 3  S e e  W i l l i a m s  6c M e y e r s ,  A d v e r s e  P o s s e s s i o n  a n d  T r e s p a s s  in t h e  L a w  o f  O i l  a n d  G a s ,  2 9  
R o c k y  M t .  L .  R e v .  1 ,  4 8 - 5 0  ( 1 9 5 6 ) .  W i l l i a m s  a n d  M e y e r s  c i t e  A n g e l l o z  v .  H u m b le  O i l  
(5c R e f .  C o .  1 9 6  L a .  6 0 4 ,  1 9 9  S o .  6 5 6  ( 1 9 4 0 )  ( d i s s e m i n a t i o n  o f  u n f a v o r a b l e  i n f o r m a t i o n  
b y  g e o p h y s i c a l  t r e s p a s s e r  e n t i t l e d  l a n d o w n e r  to  d a m a g e s  f o r  r e s u l t i n g  d e p r e c i a t i o n  o f  
l e a s e  v a l u e )  a s  a u t h o r i t y  f o r  r e c o v e r y  o f  d a m a g e s  f o r  l o s s  o f  s p e c u l a t i v e  v a l u e .  T h e  
r a t i o n a l e  a d v a n c e d  f o r  a l l o w i n g  r e c o v e r y  f o r  l o s s  o f  l e a s i n g  r i g h t s  d u e  to  a  d e c r e a s e  in 
s p e c u l a t i v e  v a l u e  i s  t h a t  i f  t h e  g e n e r a l  p u b l i c  i s  a w a r e  t h a t  a  s u r v e y  h a s  b e e n  m a d e  
w i t h  n o  s u b s e q u e n t  a t t e m p t  to  e x e c u t e  a  l e a s e  o n  t h e  l a n d ,  t h e  s p e c u l a t i v e  l e a s e  v a l u e  
o f  t h e  l a n d  is  a f f e c t e d  e v e n  in t h e  a b s e n c e  o f  a  p u b l i c a t i o n  o f  t h e  s u r v e y  r i g h t s .  T h e  
w r o n g f u l  g e o p h y s i c a l  s u r v e y  a n d  s u b s e q u e n t  f a i l u r e  to  l e a s e  h a s  t h e  s a m e  e f f e c t  o n  
s p e c u l a t i v e  v a l u e  a s  d r i l l i n g  a  d r y  h o l d .  S e e  e . g .  H u m b le  O i l  6c R e f i n i n g  C o .  v .  K i s h i ,  
2 7 6  S . W .  1 9 0  ( T e x .  C o m m ' n  A p p .  1 9 2 5 )  ( d a m a g e s  a w a r d e d  f o r  l o s s  o t  l e a s e  v a l u e  
c a u s e d  by  d r i l l i n g  a  d r y  h o l e ) .

2 ^  R .  H e m in g w 'a v ,  O i l  a n d  G a s  § 4 . 1 ( 1 9 7 1 )  ( d i s c u s s i o n  o f  p r o g r e s s  o f  d e p r i v a t i o n s  
o c c a s s i o n e d  by  u s e  o t  m o d e r n  g e o p h y s i c a l  m e t l v a d s ) .  b e e  a l s o  K e n n e d y  v .  G e n e r a l  
G e o p h y s i c a l  C o . ,  2 1 3  S . W . 2 d  7 0 7 ,  7 1 0  ( T e x .  I 9 4 S ) .



23 H.Williams and Meyers. Oil and Gas. §130 (1981 ).
2 6  H u m b l e  O i l  tc R e f i n e r y  C o .  v .  K i s h i ,  T e x .  C o m m .  A n p .  2 7 6  W . S .  1 9 0  a n d  1 9 1 .

2 7  " S o  f a r  a s  t h e  s p e c u l a t i v e  v a l u e  o f  t h e  la n d  is  c o n c e r n e d ,  t h e  c o m b i n a t i o n  o f  e v e n t s  h a s  
v i r t u a l l y  t h e  s a m e  e f f e c t  a s  t h e  d r i l l i n g  o f  a  d r y  h o l e  in th e  K i s h i  c a s e ,  W i l l i a m s  a n d  
M e y e r s .  O i l  tc G a s  L a w s , § 2 3 0  ( 1 9 8 1 ) .

2 S  W i l l i a m s  tc  M e y e r s ,  s u p r a  n o t e  1 8 ,  a t  § 2 3 0 .

2 9  S e e  S h e l l  P e t r o l e u m  C o r p .  v .  S c u l l y ,  71  F . 2 d  7 7 2  ( 5 t h  C i r .  1 9 3 9 )  w h e r e  i t  w a s  h e l d  
t h a t  g e n e r a l  d a m a g e s  a r e  a v a i l a b l e  to  m i n e r a l  o w n e r s  f o r  u n a u t h o r i z e d  g e o p h y s i c a l  
e x p l o r a t i o n .

3 0  S e e  g e n e r a l l y  S h e l l  P e t r o l e u m  C o r p .  v .  S c u l l y ,  71 F . 2 d  7 7 2  ( 5 t h  C i r .  1 9 3 9 ) ;  F r a n k l i n  
v .  A r k a n s a s  F u e l  O i l  C o .  2 1 8  L a .  9 8 7 ,  51 S o .  2 d  6 0 0  ( 1 9 5 1 ) ;  G e o p h y s i c a l  S e r v .  I n c .  
v .  T h i g p e n ,  2 3 3  M i s s .  9 5 9 ,  1 0 2  S o .  2d  9 2 3  ( 1 9 5 8 ) ;  K e n n e d y  v .  G e n e r a l  G e o p h y s i c a l  
C o .  2 1 3  S . W . 2 d  7 0 7  ( T e x .  C i v .  A p p .  1 9 9 8 ) .

3^ S e e  G e o p h y s i c a l  S e r v .  I n c .  v .  T h i g p e n ,  2 3 3  M i s s .  9 5 9 ,  1 0 2  S o .  2 d  9 2 3  ( 1 9 5 8 ) .

3 2  " L a r g e  s u m s  o f  m o n e y  a r e  a n n u a l l y  p a id  l a n d o w n e . s  f o r  t h e  m e r e  r i g h t  to  g o  o n t o  t h e i r  
l a n d  a n d  m a k e  g e o p h y s i c a l  a n d  s e i s m o g r a p h i c  t e s t s . "  L ay r ie  L o u i s i a n a  C o .  v .  S u p e r i o r  O i l  
C o . ,  2 1 6  S o .  2 d  2 0 ,  2 2  ( L a .  1 9 9 6 ) .  R i c e ,  " W r o n g f u l  G e o p h y s i c a l  E x p l o r a t i o n , "  9 9  
M o n t a n a  L a w  R e v i e w  5 3 ,  6 6  ( 1 9 8 3 ) .

3 3  S e e  P h i l l i p s  P e t r o l e u m  C o .  v C o w d e n ,  2 9 1  F . 2 d  5 8 6  ( 5 t h  C i r .  1 9 5 7 )  w h e r e  t h e  F i f t h  
C i r c u i t  h e l d  t h a t  t h e  r i g h t  to  c o n d u c t  g e o p h y s i c a l  o p e . a t i o n s  is  e i t h e r  h e l d  b y  t h e  l e s s e e  
o r  m i n e r a l  o w n e r  e x c l u s i v e l y  a n d  o n e  w h o  g e o p h y s i c a l l y  e x p l o r e s  w i t h  t h e  c o n s e n t  o f  t h e  
s u r f a c e  o w n e r  i s  l i a b l e  to  t h e  o w n e r  o f  m i n e r a l  r i g h t s  f o r  t r e s p a s s  o f  h i s  i n t e r e s t .

T h e  C o u r t  n o t e d :
T h i s  c o n c l u s i o n  a p p e a r s  r e a s o n a b l e  i f  i t  i s  c o n s i d e r e d  t h a t  in m a n y  i n s t a n c e s  a n  
u n e x p l o r e d  m i n e r a l  r i g h t  h a s  o n l y  a  s p e c u l a t i v e  v a l u e  u p o n  w h ic h  i n v e s t i g a t i o n  m a y  p r o v e  
t o  b e  e i t h e r  f a r  in  e x c e s s ’. o f  o r  c o n s i d e r a b l y  l e s s  t h a n  t h e  r e a l  v a l u e  o f  t h e  d e p o s i t s  i t  
r e p r e s e n t s .  I t  i s  b o t h  p u b l i c  k n o w l e d g e  in  g e n e r a l  a n d  i t  a p p e a r s  f r o m  t h i s  r e c o r d  in 
p a r t i c u l a r  t h a t  t h e  r i g h t  to  e x p l o r e  f o r  m i n e r a l s  h a s  a  c o n s i d e r a b l e  m o n e t a r y  v a l u e  a n d  
i t  t h u s  f o l l o w s  t h a t  i t  m u s t  g e n e r a l l y  b e  v e s t e d  e x c l u s i v e l y  in e i t h e r  t h e  m i n e r a l  o r  t h e  
s u r f a c e  o w n e r  ( o r  a t  m o s t  j o i n t l y  in b o t h )  s i n c e  i f  e a c h  h ? d  t h e  i n d e p e n d e n t  r i g h t  to
e x p l o r e  o r  to  p e r m i t  e x p l o r a t i o n  t h e  r i g h t  o f  n e i t h e r  w o u ld  in f a c t  b e  p r o t e c t e d . S i n c e
m i n e r a l  r i g h t s  a r e  in t h e  f i r s t  i n s t a n c e  a l m o s t  a l w a y s  p u r c h a s e d  a s  s p e c u l a t i o n s  a n d  a r e
o f t e n  r e s o l d  a s  s u c h  a  n u m b e r  o f  t i m e s  i t  w o u ld  b e  a  p e c u l i a r  r u l e  t h a t  w o u ld  p e r m i t  
t h e  o w n e r  o f  a n  e n t i r e l y  d i f f e r e n t  e s t a t e ,  t h e  s u r f a c e ,  to  r e d u c e  o r  s e l l  t h e  r i g h t  to  
r e d u c e  a  c e r t a i n t y ,  a n d  t h e r e b y  c h a n g e  t h e  w h o l e  b a s i s  o f  t h e  v a l u a t i o n  o f  i n f o r m a t i o n  
a b o u t  p r o p e r t y  b e l o n g i n g  to  a n o c h e r  t h a t  c a n  o n ly  b e  o b t a i n e d  b y  i n v e s t i g a t i o n s  c a r r i e d  
o u t  a t  t h e  s i t e  o f  t h e  m i n e r a l  e s t a t e ,  ( e m p h a s i s  a d d e d )

3 4  9 3 0  S o .  2 d  3 0 1  n 2 .  " T h e  r i g h t  to  g e o p h y s i c a l l y  e x p l o r e  lan d  f o r  o i l  a n d  g a s  a n d  o t h e r
m i n e r a l s  i s  a  v a l u a b l e  r i g h t  o f  t h e  l a n d o w n e r  s i n c e  t h e  a v e r a g e  l a n d o w n e r  l a c k s  t h e
m e a n s  o r  fu n d s  to  g a t h e r  g e o p h y s i c a l  o r  s e i s m o g r a p h i c a l  i n f o r m a t i o n ,  a n d  s u c h
i n f o r m a t i o n ,  i f  d i s s e m i n a t e d  c a n  i m p a i r  t h e  l a n d o w n e r ' s  a b i l i t y  to  d e a l  a d v a n t a g e o u s l y  
w i t h  h i s  v a l u a b l e  m i n e r a l  r i g h t s . "

3 y T n e  1c d o w n e r ' s  r i g h t  to  d i s p o s e  o r  l e a s e  p r o p e r t y  i s  a  p r o s p e c t i v e  a d v a n t a g e  t h a t  t h e
la w  h a s  p r o t e c t e d  by  t h e  " i n t e r f e r e n c e "  t o r t .  C o o p e r  v .  S t e e n ,  3 1 8  S . W . 2 d .  7 5 7  i Tex.
C i t .  A p p .  1 9 5 8 ) ;  S o l b e r g  v .  S u n b u r s t  O i l  a n d  G a s  C o . .  2 9 6  P .  1 6 8  ( 1 9 2 6 ) .
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36 5ee note 24 .

37 I t  i s  a  f u n d a m e n t a l  a n d  c a r d i n a l  p r i n c i p l e  o f  t h e  l a w  o f  d a m a g e s  t h a t  t h e  i n j u r e d  p a r t y  
s h a l l  h a v e  c o m p e n s a t i o n  f o r  t h e  i n j u r y  s u s t a i n e d .  T h e  i n j u r e d  p a r t y  i s  e n t i t l e d  to  r e c o v e r  
fu i l  i n d e m n i t y  f o r  h i s  l o s s ,  a n d  to  b e  p l a c e d  a s  n e a r l y  a ; ,  m a y  b e  in t h e  c o n d i t i o n  w h i c h  
h e  w o u ld  h a v e  o c c u p i e d  h a d  h e  n o t  s u f f e r e d  t h e  i n j u r y  c o m p l a i n e d  o f .  No m e a s u r e  o f  
d a m a g e s  w h i c h  d o e s  n o t  a f f o r d  j u s t  c o m p e n s a t i o n  f o r  t h e  Io cs  s u s t a i n e d  c a n  s t a n d  t h e  
f u n d a m e n t a l  t e s t .  S <ell P e t r o l e u m  v .  S c u l l y , 71 F . 2 d  7 7 2 ,  7 7 5  ( 5 t h  C i r .  1 9 3 4 ) .

3 8  2 4  C a l .  3 d  7 9 9 ,  5 9 8  P . 2 d  6 0 ,  1 5 7  C a l .  R p t r .  ( 1 9 7 9 ) .

3 ^  E . g . ,  G a r n e r  v .  P a c i f i c  C o a s t  C o a l  C o . ,  3 W n .  2 d  1 4 3 ,  10 0  P . 2 d  3 2  ( 1 9 4 0 )  i s  a n
e x a m p l e  o f  t h e  W a s h i n g to n  S u p r e m e  C o u r t ' s  a p p r o a c h .  In  t h a t  c a s e  tw o  g i r l s  w e r e  
t r a v e l i n g  a  w e l l  b e a t e n  p a t h  a c r o s s  t h e  d e f e n d a n t ' s  p r o p e r t y  f r o m  a  n e a r b y  c r e e k .  T h e  
la n d  h a d  a  n a t u r a l  a p p e a r a n c e ,  h u t ,  a s  t h e  d e f e n d a n t  k n e w ,  i m m e d i a t e l y  b e n e a t h  t h e  
t o p s o i l  w e r e  i n c e n d i a r y  r e m a i n s  o f  a  m a n - m a d e  c o a l  s l a g  w h i c r  h a d  b e e n  c r e a t e d  m a n y  
y e a r s  e a r l i e r .  T h e  g i r l s  w e r e  b u r n e d  w h e n  t h e  t o p s o i l  g a v e  w a y  a n d  t h e y  f e e l  s e v e r a l  
f e e t  in t o  a  b e d  o f  h o t  c i n d e r s .  T h e  c o u r t  d e n i e d  r e c o v e r y ,  e v e n  t h o u g h  i t  f o u n d  t h a t  
t h e  d e f e n d a n t  k n e w  o f  t h e  i n f l a m m a b l e  n a t u r e  o f  t h e  u n d e r s o i l  a n d  o f  t h e  p u b l i c ' s  
f r e q u e n t  u s e  o f  t h e  p a t h .  T h e  c o u r t  r e a s o n e d  t h a t  b e c a u s e  t h e r e  w a s  n o  s p e c i f i c  
k n o w l e d g e  o f  t h e  p r e c i s e  u n d e r g r o u n d  l o c a t i o n  w i t h i n  t h e  c l a g  w h e r e  c o a l s  m i g h t  b e
b u r n i n g  o r  o f  t h e  p r e s e n t s  o f  t h e s e  tw o  p a r t i c u l a r  g i r l s ,  t h e  d e f e n d a n t  w a s  n o t  l i a b l e  
f o r  f a i l u r e  to  w a r n .  M o r e  c o m p e l l i n g ,  h o w e v e r ,  m a y  h a v e  b e e n  t h e  f a c t  t h a t  t h e  d a n g e r  
o f  s p o n t a n e o u s  c o n b u s t i o n  f r o m  s m o l d e r i n g  c o a l s  w a s  o n e  w h ic h  t h e  c o u r t  b e l i e v e d  c o u l d  
t a k e  p l a c e  u p  to  5 0  y e a r s  a f t e r  f o r m a t i o n  o f  a  c o a l  s l a g .  F u r t h e r m o r e ,  t h e  la n d  in
q u e s t i o n  w 'as  a n  u n d e v e l o p e d  t r a c t  o f  s e v e r a l  t h o u s a n d  a c r e s ;  e v e n  t h e  s l a g  i t s e l f  w a s  
m o r e  t h a n  tw o  a c r e s  in  s i z e .  To r e q u i r e  r e p a i r s _ o r  e v e n  w a r n i n g  s i g n s  o v e r  s u c h  a n  
a r e a  f o r  so  m a n y  y e a r s  w o u ld  h a v e  in v o lv e d  a  c o n s i d e r a b l e  b u r d e n .

^  In  m a n y  c i r c u m s t a n c e s ,  t h e  c o s t s  w i l l  n o t  a l w a y s  b e  e a s i l y  s u s c e p t i b l e  to  m o n e t a r y  
c a l c u l a t i o n .  T h e  e x p e n s e  o f  a d e q u a t e  w a r n i n g  s i g n s  o r  r e p a i r s  to  t h e  p r o p e r t y  m a y  n o t  
b e  e x c e s s i v e ,  b u t  t h e  e x t e n t  o f  t h e  l o s s  to  t h e  o c c u p i e r  a n d  t h e  g e n e r a l  p u b l i c  in 
r e c r e a t i o n a l ,  s c e n i c ,  u t i l i t a r i a n  o r  a e s t h e t i c  v a l u e  a s  a  r e s u l t  o f  s u c h  w a r n i n g s  o r  
r e p a i r s  c o u l d  b e  c o n s i d e r a b l e .  C f .  S m i t h  v .  U n i t e d  S t a t e s ,  3 8 3  F .  S u p p .  1 0 7 6 ,  1 0 8 0  
( D .  W y o .  1 9 7 4 )  ( r e c r e a t i o n a l  v a l u e  o f  Y e l l o w s t o n e  P a r k  w o u ld  b e  d i m i n i s h e d  b y  p o s t i n g  

o r  r e p a i r i n g  a l l  h a z a r d s ) .  A s  P r o s s e r  s t a t e d  in  t h e  c o n t e x t  o f  c h i l d  t r e s p a s s e r s . " ( t ) h e  
u t i l i t y  t o  t h e  p o s s e s s o r  o f  m a i n t a i n i n g  t h e  c o n d i t i o n  m u s t  b e  s l i g h t  a s  c o m p a r e d  w i t h  t h e  
r i s k  t o  c h i l d r e n  i n v o l v e d ,  " W .  P r o s s e r ,  s u p r a  n o t e  2 ,  § 5 9 ,  a t  3 7 5 .

In  t h e o r y ,  o n e  r e q u i r e d  e l e m e n t  f o r  a p p l i c a t i o n  o f  t h e  d o c t r i n e  i s  t h a t  t t . j  a l l u r i n g  
c o n d i t i o n  b e  s u c h  t h a t  i t s  d a n g e r s  c o u l d  n o t  b e  a p p r e c i a t e d  b y  a  c h i l d .  S e e  M a t h i s  v .  
S w . - i s o n ,  6 8  W n .  2 d  4 2 4 ,  4 1 3  P .  2d  6 6 2  ( 1 9 6 6 ) .  H o w e v e r ,  t h e  c o u r t s  e m b r a c e  th e  
a s s u m p t i o n  t h a t  h a z a r d o u s  a  n d i t i o n s  whi'~h o c c u r  in n a t u r e  a l v a y s  s h o u l d  b e  a p p r e c i a t e d ,  
e v e n  by  a  c h i l d  b a r e l y  o u t  o f  i n f a n c y  S e e  e . g .  M e y e r  v .  G e n e r a l  E l e c t r i c  C o .  4 6  
W n ,  2 d  2 5 1 ,  2 8 0 ,  P . 2 d  2 5 7  ( 1 9 5 ^

^ 2  E x e m p t i n g  p r o p e r t y  o w n e r  f r o n  r l i a o i l i t y  to  m o t o r c y c l i s t s  w h o  a r e  t r e s p a s s e r s  o r
n o n p a y i n g  l i c e n s e e s  d id  n o t  v io . .  . q u a l  p r o t e c t i o n .  P a r i s h  v .  L lo y d  ( 1 9 7 8 )  1 4 7  C a l .  
R p t r .  4 ’ ! ,  8 2  C . A . 2 d  7 8 5 .

L a n d o w n e r s  c o u l d  n o t  b e  h e l d  l i a b l e  fo r  i n j u r i e s  s u s t a i n e d  by m o t o r c y c l i s t  w h i l e  r i d i n g  
u p h i l l  o n  a  p a t h  o r  t r a i l  a c r o s s  p r o p e r t i e s  w h e r e  m o t o r c y u c l i s t s  a d m i t t e d  t h a t  h e  h a d  
e n t e r e d  p r o p e r t i e s  f o r  r e c r e a t i o n ,  t h a t  n e i t h e r  l a n d o w n e r  h a d  e x p r e s s l y  i n v i t e d  h im  to  
e n t e r ,  t h a t  h e  h a d  p a id  n o  m o n e y  o r  o t h e r  c o n s i d e r a t i o n  (o r  h i s  u s e  o f  p r o p e r t i e s ,  a n d
t h a t  f a i l u r e  o f  l a n d o w n e r  tv) t a k e  p r e c a u t i o n a r y  o r  w a r n i n g  m e a s u r e s  w a s  n e i t h e r  w i l l f u l

n o r  m a l i c i o u s .  E n g l i s h  v .  M a r i n  M u n i c i p a l  W a t e r  Q t s t .  ( 1 9 7 7 )  1 3 6  C a .  R p t r .  2 2 4  , 6 6  

C . A .  3d 7 2 5  .
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^  S t a t e  o f  W i s c o n s i n  C r i m i n a l  C o d e  § 9 4 3 . 1 3 .
C r i m i n a l  t r e s p a s s  to  la n d

( 1 )  W h o e v e r  d o e s  a n y  o f  t h e  f o l l o w i n g  i s  g u i l t y  o f  a  C l a s s  C  m i s d e m e a n o r :

( a )  E n t e r s  a n y  e n c l o s e d  o r  c u l t i v a t e d  la n d  o f  a n o t h e r  w i t h  i n t e n t  to  c a t c h  o r  k i l l
a n y  b i r d s ,  a n i m a l s ,  o r  f i s h  o n  t h e  l a n d  o r  g a t h e r  a n y  p r o d u c t s  o f  t h e  s o i l
w i t h o u c  t h e  e x p r e s s  o r  imp.' „d c o n s e n t  o f  t h e  o w n e r  o r  o c c u p a n t  to  e n g a g e  
in  a n y  o f  t h o s e  a c t i v i t i e s .

( b )  E n t e r s  o r  r e m a i n s  o n  a n y  l a n d  o f  a n o t h e r  a f t e r  h a v i n g  b e e n  n o t i f i e d  b y  t h e
o w n e r  o r  o c c u p a n t  n o t  to  e n t e r  o r  r e m a i n  o n  t h e  p r e m i s e s .

( c )  H u n t s ,  s h o o t s ,  f i s h e s  o r  g a t h e r s  a n y  p r o d u c t  o f  t h e  s o i l  o n  t h e  p r e m i s e s  o f  
a n o t h e r ,  o r  e n t e r s  s a i d  p r e m i s e s  w i t h  i n t e n t  to  d o  a n y  o f  t h e  f o r e g o i n g  
a f t e r  h a v i n g  b e e n  n o t i f i e d  b y  t h e  o w n e r  o r  o c c u p a n t  n o t  to  d o  s o .

( d )  E n t e r s  a n y  e n c l o s e d  o r  c u l t i v a t e d  l a n d  o f  a n o t h e r  w i t h  a  v e h i c l e  o f  a n y  k i n d
w i t h o u t  t h e  e x p r e s s  o r  i m p l i e d  c o n s e n t  o f  t h e  o w n e r  o r  o c c u p a n t .

^  S t a t e  o f  I d a h o .  § 1 8 - 7 0 0 8 .  T r e s p a s s  -  A c t s

E v e r y  p e r s o n  w h o  w i l l f u l l y  c o m m i t s  a n y  t r e s p a s s ,  b y  e i t h e r :

1 .  C u t t i n g  d o w n ,  d e s t r o y i n g  o r  i n j u r i n g  a n y  k in d  o f  w o o d  o r  t i m b e r  b e l o n g i n g  to  
a n o t h e r ,  s t a n d i n g  o r  g r o w i n g  u p o n  t h e  l a n d s  o f  a n o t h e r ;  o r

2 .  C a r r y i n g  a w a y  a n y  k i n d  o f  w o o d  o r  t i m b e r  ly i n g  o n  s u c h  l a n d s ;  o r

3 .  M a l i c i o u s l y  i n j u r i n g  o r  s e v e r i n g  f r o m  t h e  f r e e h o l d  o f  a n o t h e r ,  a n y t h i n g  a t t a c h e d  
t h e r e t o ,  o r  t h e  p r o d u c e  t h e r e o f ;  o r

4 .  D i g g i n g ,  t a k i n g ,  o r  c a r r y i n g  a w a y  f r o m  a n y  l o t  s i t u a t e d  w i t h i n  t h e  l i m i t s  o f  a n y
i n c o r p o r a t e d  c i t y ,  w i t h o u t  t h e  l i c e n s e  o f  t h e  o w n e r  o r  l e g a l  o c c u p a n t  t h e r e o f ,  a n y
e a r t h ,  s o i l ,  s t o n e ;  o r

5 .  D i g g i n g ,  t a k i n g ,  o r  c a r r y i n g  a w a y  f r o m  a n y  l a n d  in a n y  o f  t h e  c i t i e s  o f  t h e  
s t a t e ,  l a i d  d o w n  o n  t h e  m a p  o r  p l a n  o f  s u c h  c i t y ,  o r  o t h e r w i s e  r e c o g n i z e d  o r  
e s t a b l i s h e d  a s  a  s t r e e t ,  a l l e y ,  a v e n u e ,  o r  p a r k ,  w i t h o u t  t h e  l i c e n s e  o f  t h e  p r o p e r  
a u t h o r i t i e s ,  a n y  e a r t h ,  s o i l  o r  s t o n e ;  o r

6 .  W i l l f u l l y  o p e n i n g ,  t e a r i n g  d o w n ,  o r  o t h e r w i s e  d e s t r o y i n g  a n y  f e n c e  o n  t h e  i n c l o s e d  
l a n d  o f  a n o t h e r ,  o r  o p e n i n g  a n y  g a t e ,  b a r ,  o r  f e n c e  o f  a n o t h e r  a n d  w i l l f u l l y  
l e a v i n g  i t  o p e n ,  o r  u s i n g  t h e  c o r r a l  o r  c o r r a l s  o f  a n o t h e r  w i t h o u t  t h e  p e r m i s s i o n  
o f  t h e  o w n e r ;  o r

7 .  W i l l f u l l y  c o v e r i n g  u p  o r  e n c u m b e r i n g  in a n y  m a n n e r ,  t h e  l a n d  o r  c i t y  l o t  o f  
a n o t h e r ,  w i t h o u t  w r i t t e n  p e r m i s s i o n  f r o m  t h e  o w n e r  o r  c u s t o d i a n  t h e r e o f ;  o r

S .  E v e r y  p e r s o n ,  e x c e p t  u n d e r  la n d  l o r d - t e n a n t  r e l a t i o n s h i p ,  w h o ,  b e i n g  f i r s t  n o t i f i e d
in w r i t i n g ,  o r  v e r b a l l y  b y  th e  o w n e r  o r  a u t h o r i z e d  a g e r i t  o f  t h e  o w n e r  o f  r e a l  
p r o p e r t y ,  to  i m m e d i a t e l y  d e p a r t  f r o m  t h e  s a m e  a n d  w ho  r e f u s e s  so  to  d e p a r t  a f t e r  
b e i n g  so  n o t i f i e d ;  o r

9 .  E n t e r i n g  w i t h o u t  p e r m i s s i o n  o f  t h e  o w n e r  o r  o w n e r ' s  a g e n t ,  u |w n  th e  r e a l  p r o p o r t v

o f  a n o t h e r  p e r s o n  w h i c h  r e a l  p r o p e r t y  is  p o s t e d  w i t h  " N o  T r e s p a s s i n g "  s i g n s  o r
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■

o t h e r  n o t i c e s  o f  l i k e  m e a n i n g ,  s p a c e d  a t  i n t e r v a l s  o f  n o t  l e s s  t h a n  o n e  ( 1 )  s i g n  
o r  n o t i c e  p e r  s ix  h u n d r e d  s i x t y  ( 6 6 0 )  f e e t  a l o n g  s u c h  r e a l  p r o p e r t y ;  p r o v i d e d  t h a t  
w h e r e  t h e  g e o g r a p h i c a l  c o n f i g u r a t i o n  o f  t h e  r e a l  p r o p e r t y  i s  s u c h  t h a t  e n t r y  c a n  
r e a s o n a b l y  b e  m a d e  o n ly  a t  c e r t a i n  p o i n t s  o f  a c c e s s ,  s u c h  p r o p e r t y  i s  p o s t e d  
s u f f i c i e n t l y  f o r  a l l  p u r p o s e s  o f  t h i s  s e c t i o n  i f  s a i d  s i g n s  o r  n o t i c e s  a r e  p o s t e d  a t  
s u c h  p o i n t s  o f  a c c e s s ( ; )  i s  g u d t y  o f  a  m i s d e m e a n o r .

^  H u b b a rd  v .  C r m m o n w e a l t h , 2 0 7  V a .  6 7 3 ,  1 5 2  S . E . 2 d  2 5 0  ( 1 9 6 7 ) .  E n t e r i n g  p r o p e r t y  o f  
Dan R i v e r  M i l l s  w h e r e  s i g n s  f o r b i d d i n g  s u c h  e n t r y  w a s  a  v i o l a t i o n  o f  t h e  C o d e  o f  
V i r g i n i a  § 1 8 . 2 - 1 1 9  w h i c h  a l l o w s  f o r  c r i m i n a l  p r o s e c u t i o n  o f  a n  i n d i v i d u a l  w h o  e n t e r s  o r  
r e m a i n s  u p o n  l a n d ,  b u i l d i n g s  o r  p r e m i s e s  o f  a n o t h e r  a f t e r  h a v i n g  b e e n  f o r b i d d e n  to  d o  
s o .

^ 6  S t a t e  o f  V i r g i n i a ,  § 1 8 . 2 - 1 1 9 .  T r e s p a s s
A f t e r  h a v in g  b e e n  f o r b i d d e n  to  d o  s o ;  p e n a . ' r i e s

I f  a n y  p e r s o n  s h a l l  w i t h o u t  a u t h o r i t y  o f  la w  g o  u o o n  o r  r e m a i n  u p o n  t h e  l a n d s ,  b u i l d i n g s  
o r  p r e m i s e s  o f  a n o t h e r ,  o r  a n y  p a r t ,  p o r t i o n  a r e a  t h e r e o f ,  a f t e r  h a v i n g  b e e n
f o r b i d d e n  to  d o  s o ,  e i t h e r  o r a l l y  o r  in w r i t i n g ,  b y  t h e  o w n e r ,  l e s s e e ,  c u s t o d i a n  o r
o t h e r  p e r s o n  l a w f u l l y  in c h a r g e  t h e r e o f ,  o r  a f t e r  h a  in g  b e e n  f o r b i d d e n  to  d o  so b y  a  
s ig n  o r  s i g n s  p o s t e d  b y  s u c h  p e r s o n s  o r  b y  t h e  h o l d e i  o f  a n y  e a s e m e n t  o r  o t h e r  r i g h t -  
o f - w a y  a u t h o r i z e d  b y  t h e  i n s t r u m e n t  c r e a t i n g  s u c h  in e r e s t  t o  p o s t  s u c h  s i g n s  c n  s u c h
l a n d s ,  s t r u c t u r e s ,  p r e m i s e s  o r  p a r t ,  p o r t i o n  o r  a r e a  t h e r e o f  a t  a  p l a c e  o r  p l a c e s  w h e r e
i t  o r  th e y  m a y  b e  r e a s o n a b l y  s e e n ,  h e  s h a l l  b e  g u i l t y  o f  a  C l a s s  I m i s d e m e a n o r .  T h i s  
s e c t i o n  s h a l l  n o r  b e  c o n s t r u e d  t o  a f f e c t  in  a n y  w a y  t h e  p r o v i s i o n s  o f  § §  1 8 . 2 - 1 3 2
t h r o u g h  1 8 . 2 - 1 3 6  a n d  § 2 9 - 1 7 0  o f  t h i s  C o d e .  ( C o d e  1 9 5 0 ,  § 1 8 . 1 - 1 7 3 ;  I 9 6 0 ,  c .  3 5 8  ;
1 9 7 5 ;  c c .  1 4 ,  1 5 ;  1 9 8 2 ,  c .  1 6 9 . )

S e c t i o n  i s  c o n s t i t u t i o n a l .  -  T h e . e  i s  n o t h i n g  in t h i s  s e c t i o n  w h e n  p r o p e r l y  a p p l i e d  w h i c h  
i n f r i n g e s  u p o n  a n y  p r i v i l e g e  o r  r i g h t  g u a r a n t e e d  b y  t h e  f e d e r a l  C o n s t i t u t i o n  H a l l  v .  
C o m m o n w e a l t h ,  1 8 8  V a .  7 2 ,  4 9  S . E . 2 d  3 6 9  ( 1 9 4 8 ) .

^  S t a t e  o f  C a l i f o r n i a  § 5 5 4 .  1 M e t h o d  o f  p o s t i n g

A ~y  p r o p e r t y  d e s c r i b e d  in  S e c t i o n  5 5 4  m a y  b e  p o s t e d  a g a i n s t  t r e s p a s s i n g  a n d  l o i t e r i n g  in 
t h e  f o l lo w in g  m a n n e r :

( a )  I f  i t  i s  n o t  e n c l o s e d  w i t h i n  a  f e n c e  a n d  if  i t  is  o f  a n  a r e a  n o t  e x c e e d i n g  o n e  ( 1 )
a c r e  a n d  h a s  n o  l i n e a l  d i m e n s i o n  e x c e e d i n g  o n e  ( 1 )  m i l e ,  b y  p o s t i n g  s i g n s  a t
e a c h  c o r n e r  o f  t h e  a r e a  a n d  a t  e a c h  e n t r a n c e .

( b )  I f  i t  i s  n o :  e n c l o s e d  w i t h i n  a  f e n c e ,  a n d  if  i t  i s  o f  a n  a r e a  e x c e e d i n g  o n e  ( 1 )
a c r e ,  o r  c o n t a i n s  a n y  l i n e a l  d i m e n s i o n  e x c e e d i n g  o n e  ( I )  m i l e ,  b y  p o s t i n g  s i g n s  
a l o n g  o r  n e a r  t h e  e x t e r i o r  b o u n d a r i e s  o f  t h e  a r e a  a t  i n t e r v a l s  o f  n o t  m o r e  t h a n  
6 0 0  f e e t ,  a n d  a l s o  a t  e a c h  c o r n e r ,  a n d ,  i f  s u c h  p r o p e r t y  h a s  a  d e f i n i t e  e n t r a n c e  
o r  e n t r a n c e s ,  a t  e a c h  s u c h  e n t r a n c e .

( c )  I f  i t  is  e n c l o s e d  w i t h i n  a  f e n c e  a n d  i f  i t  is  o f  an  a r e a  n o t  e x c e e d i n g  o n e  ( 1 )
a c r e ,  a n d  h a s  n o  l i n e a l  d i m e n s i o n  e x c e e d i n g  o n e  ( 1 )  m i l e ,  b y  p o s t i n g  s i g n s  a t  
e a c h  c o r n e r  o f  s u c h  f e n c e  a n d  a t  e a c h  e n t r a n c e .

( d )  I f  i t  i s  e n c l o s e d  w i t h i n  a  f e n c e  a n d  i f  i t  is  o f  a n  a r e a  e x c e e d i n g  o n e  ( 1 )  a c r e ,
o r  h a s  a n y  l i n e a l  d i m e n s i o n  e x c e e d i n g  o n e  ( 1 )  m i l e ,  b y  p o s t i n g  s i g n s  o n ,  o r  a l o n g  
t h e  l i n e  o f ,  s u c h  f e n c e  a t  i n t e r v a l s  o f  n o t  m o r e  th a n  6 0 0  f e e t ,  a n d  a l s o  a t  e a c h  
c o r n e r  a n d  a t  e a c h  e n t r a n c e .

( e )  I f  i t  c o n s i s t s  o f  p o l e s  o r  t o w e r s  o r  a p p u r t e n a n t  s t r u c t u r e s  f o r  t h e  s u s p e n s i o n  o f
w i r e s  o r  o t h e r  c o n d u c t o r s  f o r  c o n v e y i n g  e l e c t r i c i t y  o r  t e l e g r a p h i c  o r  t e l e p h o n i c
m e s s a g e s  o r  o f  t o w e r s  o r  d e r r i c k s  f o r  t h e  p r o d u c t i o n  o l  o i l  o r  g a s ,  b y  a f f i x i n g  a
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s i g n  u p o n  o n e  o r  m o r e  s i d e s  o f  s u c h  p o l e s ,  t o w e r s ,  o r  d e r r i c k s ,  b u t  s u c h  p o s t i n g  
s h a l l  r e n d e r  o n l y  t h e  p o l e ,  t o w e r ,  d e r r i c k ,  o r  a p p u r t e n a n t  s t r u c t u r e  p o s t e d  
p r o p e r t y .

( A d d e d  by  S t a t s .  1 9 5 3 ,  c . 3 2 ,  p . 6 3 8  § 1 0 . )

^  S t a t e  o f  (New M e x i c o  § 3 0 - 1 4 - 6 .

A .  T h e  o w n e r ,  l e s s e e  o r  p e r s o n  l a w f u l l y  in p o s s e s s i o n  o f  r e a l  p r o p e r t y  in N ew  
M e x i c o ,  e x c e p t  p r o p e r t y  o w n e d  b y  t h e  s t a t e  o r  f e d e r a l  g o v e r n m e n t ,  d e s i r i n g  to  
p r e v e n t  t r e s p a s s  o r  e n t r y  o n t o  t h e  r e a l  p r o p e r t y  s h a l l  o o s t  n o t i c e d  p a r a l l e l  to  a n d  
a l o n g  t h e  e x t e r i o r  b o u n d a r i e s  o f  t h e  p r o p e r t y  to  b e  p o s t e d ,  a t  e a c h  r o a d w a y  o r  
o t h e r  w a y  o f  a c c e * 5  in  c o n s p i c u o u s  p l a c e s ,  a n d  i f  t h e  p r o p e r t y  i s  n o t  f e n c e d ,  
s u c h  n o t i c e s  s h a l l  b e  p o s t e d  e v e r y  f i v e  h u n d r e d  f e e t  a l o n g  t h e  e x t e r i o r  b o u n d a r i e s  
o f  s u c h  l a n d .

B .  T h e  n o t i c e s  p o s t e d  s h a l l  p r o h i b i t  a l l  p e r s o n s  f r o m  t r e s p a s i n g  o r  e n t e r i n g  u p o n  th e  
p r o p e r t y ,  w i t h o u t  p e r m i s s i o n  o f  t h e  o w n e r ,  l e s s e e ,  p e r s o n  in l a w f u l  p o s s e s s i o n  o r  
h i s  a g e n t .  T h e  n o t i c e s  s h a l l :
( 1 )  b e  p r i n t e d  l e g i b l y  in E n g l i s h ;
( 2 )  b e  a t  l e a s t  o n e  h u n d r e d  f o r t y - f o u r  s q u a r e  i n c h e s  in s i z e ;
( 3 )  c o n t a i n  t h e  n a m e  a n d  a d d r e s s  o f  t h e  p e r s o n  u n d e r  w h o s e  a u t h o r i t y  t h e

p r o p e r t y  i s  p o s t e d  o r  t h e  n a m e  a n d  a d d r e s s  o f  t h e  p e r s o n  w h o  i s  a u t h o r i z e d
to  g r a n t  p e r m i s s i o n  to  e n t e r  t h e  p r o p e r t y ;

( 4 )  b e  p l a c e d  a t  e a c h  r o a d w a y  o r  a p p a r e n t  w a y  o f  a c c e s s  o n t o  t h e  p r o p e r t y ,  in
a d d i t i o n  to  t h e  p o s t i n g  o f  t h e  b o u n d a r i e s ;  a n d

( 5 )  w h e r e  a p p l i c a b l e ,  s t a t e  a n y  s p e c i f i c  p r o h i b i t i o n  t h a t  t h e  p o s t i n g  i s  d i r e c t e d
a g a i n s t ,  s u c h  a s  " n o  t r e s p a s s i n g , "  "-no h u n t i n g , "  o r  " n o  f i s h i n g , "  " n o
d i g g i n g "  o r  a n y  o t h e r  s p e c i f i c  p r o h i b i t i o n .

^  S t a t e  o f  I d a h o  § 1 8 - 7 0 1 1 .  C r i m i n a l  T r e s p a s s  -

50 C o d e  o f  V i r g i n i a  § I S . 2 - 1 3 5 .

" D e s t r u c t i o n  o f  p o s t e d  s i g n s ;  -  " A n y  p e r s o n  w ho  " s h a l l  m u t i l a t e ,  d e s t r o y  o r  t a k e  d o w n  
a n y  " p o s t e d " ,  " n o  h u t i n g "  o r  s i m i l a r  s i g n  o r  p o s t e r  o n  t h e  l a n d s  o r  w a t e r s  o f  
a n o t h e r . . . w i t h o u t  t h e  c o n s e n t  o f  t h e  l a n d o w n e r  o r  h i s  a g e n t ,  s h a l l  b e  d e e m e d  g u i ' t y  o f  
a  C l a s s  3 m i s d e m e a n o r . . . "

C o l o r a d o  C r i m i n a l  C o d e  § 1 8 - 4 - 5 1 0 ,  D e f a c i n g  P o s t e d  N o t i c e .  A ny  p e r s o n  w h o  k n o w i n g l y  
m a r s ,  d e s t r o y s  o r  r e m o v e s  a n y  p o s t e d  n o t i c e  a u t h o r i z e d  b y  l a w  c o m m i t s  a  C l a s s  I p e t t y  
o f  f e n s e .

D e f i n i t i o n  a n d  p u n i s h m e n t .  - 1 .  
W h e r e  t h e  g e o g r a p h i c a l  
c o n f i g u r a t i o n  o f  t h e  r e a l  
p r o p e r t y  i s  s u c h  t h a t  e n t r y  c a n  
r e a s o n a b l y  b e  m a d e  a t  o n l y  
c e r t a i n  p o i n t s  o f  a c c e s s ,  s u c h  
p r o p e r t y  i s  p o s t e d  s u f f i c i e n t l y  
f o r  a l l  p u r p o s e s  o f  t h i s  s e c t i o n  
i f  s a i d  s i g n s  o r  n o t i c e s  a r e  
p o s t e d  a t  s u c h  p o i n t s  o f  
a c c e s s .
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M a r c h  18, 1988

P e t e r  Go„l
A l a s k a  State Legislature 
P.O. Box V  (M.S. 3100)
Juneau, A l a s k a  99811

RE: S u p p o r t  of H.B. 198

D e a r  Peter:

B y  v i r t u e  of this letter, I a m  h e r e b y  e xpressing my support for 
H o u s e  Bill 198. This bill, if p asse d into law, would be of g r e a t  
b e n e f i t  to the private property owner. It comes at time w h e n  
p r o b l e m s  related to trespass are at a upsurge, and u n a u t h o r i z e d  
u s a g e  of one's private property are ever-the-more increasing. The 
issue and consequences of trespass have never been openly d i s­
cussed, but rather set aside. As a result, trespass p r o b l e m s  
h a v e  g row n out of proportion and furthermore, have been i n t e r­
pre t e d  b y  many to mean p e r m i ssivenes s rather than the opposite.

As a N a t i v e  Corporation in charge of the m anag ement of m a n y  acres 
o f  land, we find, in many instances, una uth o r i z e d  uses of our 
lands by users who couldn't care less who  owns what lands. The 
u s e r s  seem to know that since the current trespass laws are so 
vague, and can be interpreted differently, that enforcem ent w i l l  
b e  to a m i n i m u m  or not at all. E v e n  the State Troopers in c harge 
o f  e n f o r c e m e n t  are reluctant to pursue instances of trespass.
T h e y  find themselves caught b e t w e e n  the individual(s) and the 
p r i v a t e  property owners, where the latter must prove b e y o n d  a 
r e a s o n a b l e  doubt that trespass did occur. Until the p r o o f  is 
conveyed, it is either forgotten, negle cted or i g n o r e d . . .but the 
d a m a g e  is already done. These problems associated with trespa ss 
w i l l  co ntinue to arise until something is done. It will n e v e r  go 
away!

A gain, for a private property o wner with the management r e s p o n s i­
b i l i t y  of many acres of land, trespass confrontations can b ec ome 
v e r y  serious. Althoug h H.B. 198 is a long w a y  from ideal, we 
feel it is the most reasonable first step toward rectifying the prob-
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lem. A l t h o u g h  there are o t h e r  d e s i r e d  features in this l e g i s l a­
tion, the m o s t  important p a r t  of thir bill is Lhe e limination of 
the legal l iability of l andow n e r s  for users who use other "open 
lands" for recreational purp oses. It r e a l l y  helps corporations 
in r e d u c i n g  their liability I

Let me say, in closing, that Ahtna, Inc., as a landowner, d e sires 
to have a b i ] 1 such as H.B. 198 b e c o m e  law, as it does c l arify to 
some d e g ree w h a t  constitutes t r e s p a s s  alon g with other sections 
that c l ea rly as sist private land o w n e r s  in p r o t e c t :ng their lands.

R e s p e c t f u l l y  submitted,

P r e s i d e n t

cc: Land C o m m i t t e e
Ray Craig, Land Pro tec t i o n  O f f i c e r  
S h a r e h o l d e r  Committee C h a i r m e n  
V i l l a g e  Council Presidents
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05.40 .0 1 0 (a)

v- A , o u n o r o f  la n d  oner* to  p u b l i c /  c o n d u c t t  r. s. we 1 

o p e r a t i o n  a n d irtodvartontly d: oue c IjlcaUlxiy cap rm Cne grounc

r plays w ith  the cap, v;hich explodes and

s j ,1:-.*. :

A, who re n ts  a house cn land open to public, digt a 

pipe water from a lake to his home. The ditch crosses a 

f L-'ccjuently used d y village cnildren on three wheelers, 

unmarked. B , an eleven year old, rounds a curve, drives iut-

ditch, and is paralyzed. Mo liability. . .

0 5 .4 0 .0 1 0 (b )(2 )

A, owner o f land open to the pub lic ,
. ' x v ,1 .  .  .  4 • .  •;

th in k s  i t  i s  a noose. and h , < s , k i l l
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m ap  -*o #Ow5 * i • !*’ i»ior?rpoi.t i r:.: S L r r c j r  p .  *?.

0 9 . 4 5 , 7 9 5 ( 1 ) (A)

A owns a I ax *2 • village cl: Iiv.r-v; r- eg" .:<•.<,« 1 1, J . i,» rv t-m Coc-v.

hig h  rock into the lake, As A k n o w s , tor re Is « submerged boulder in

the area v/n&re c h i l d r e n  ju.np, but !•■? sort*. no warning. lb an a lev or.

yecti Oi U buy ; oti iKcc Uic !-.ia !<ti- and ia 1 Mr>

1 i ab i 1 i ty ,
- J 3 2 E 1 T

has cot ted and is about to L' a 1 1 , cs A known.

■•.!« _h Ji X'J•«? 4 A i a ii.ie i.t ee

h and C arc two child r e n

lc ! ” 1 ij. Lag n who“is on A !s -

land/ and C, who is; off A.'s land, A is .liable, to. 7.-. bub. oct-.t.a-B

09.45.795(B)

A buys a lot in downtown Anchorage, Me n o t i o n s  the ground is

h p g  i n o   ̂ n r ;  h n  n £*• i *“ r r / ' f»  ! i*./ t# ?' i *% r  O V riC^ T 3 0

years before, The g r o u n d  gives way under the car of u, invited

guest# and fi is injured. No liability.

0 1 . 4 5 . 7 9 5

A /  U ' d i t ! ! .  v £  l r t i v J /  f v a t i  i n v  C t ' f t J j p a a a  I. r, j e  i  , •• • S  r . o « . i  t h e  f i i - j n o r

but because he is loot d rives his auto o n t o  A 1 s land to cook



(1 1 .  o o l  n e  t » *•» m r i 1 m. r —•** .-v —*i 5—vj #v r-*̂ . **•.’. . 1 i i  ’ .•• / ,*r !>•_. of*  ̂ c. *.*\*.1. I? \ 1  l a

H « N u  <-* i  v i  1 X i  a  1/ j. 1 1 I. y  •

.. - luc-*c

O O . 4 C . 7 C C

A*s brother F; knows the key is  hidden on a n a i l/  and drops by to

b o r r o w  A 1 *; f r h  a  * n  . w i t - l i o u r  f i r s t  C j e t . t  J nO  I5 < trm .i* 3 S  l o r i ,  ii* . V i o l a t i o n  o f -

Ai»7 1 \  . 4 » 7 D O { £ ) « B  i o  )k i 1  l o d  >̂!i* j r%î  c^vjn . A 5 *n * V* C  H A

l i a b i l i t y .

a i s i *>f nr i a ted bet:-a use v i l la g e r s  use a ieeo road across h is  land 

to reac' another v i l la g e .  One n ig h t,  hr.owing th a t  s::ow;ob t ie r s  w i l l  

be returning £ruui a b i n g o  game, he s tre tehee «?» steel cable across the 

road. Snowmobiler 3 is decapitated a No l i n h H i k y .

h t an Anchorage re sid e n t, has a swing set in h is  fenced

backyard. He a lso  keeps a 'vicious p i t b u l l  t h a t 2 . K, •:; throe year old

b u y  ,  Wtjv: iia L i i c  v|<a C «  *•-•:• u a c  fcS>: a  -- . i .rsy  *r.o , s. n  A .e

1JL * 4 b .  J J U ( C H b )  . b Ls seVc'.VSsXy ;iia e l*sd by l ! i «  p i t b u l l .  V?. l i a b i l i t y .

' . ;■/ < .



au asK a p e o e n a tjc n  
□p natives, inc. , ,P

411 W. 4|h Avenue. Suite 301 • Anchorage, Alaska 99501 • Phone (907) 274-3611

Represen tative Lyman Hoffman 
A laska State Legislature 
P. 0. Box V 
Juneau, A laska 99811

Dear Representati ve Hoffman:

Recently there has been i ncreased activity to d e v e l o p  a v e r s i o n  
of HB-198 that w i l l  satisfy the concerns of the H ou se J u d i c i a r y  
C ommittee w hi le r.ot diluting, b eyond  reason, the intent of the 
bill. Mr. Steve Sorensen, representing Sealaska, has been in­
strumental in w o r k i n g  w i t h  House Judici ary staff to facilitate 
the redrafting.

For the record, Mr. Sorensen has been w o r k i n g  closely w i t h  A laska  
Federati on of Natives staff Larry Kimball on the redrafting.
Thus, the current draft of HB-198 has F e d e r a t i o n  support.

Thank you.

April 11, 1988

APR

cc: Represe ntative John Sund
Representative  Kay W allis 
Steve Sorensen

Sincerely,

Janie Leask 
President

Integrity • Pride in Heritage • Progress



A L A S K A  F E D E R A T I O N  OF NATIVES, INC. 

1987 A N N U A L  C O N V E N T I O N

R E S O L U T I O N  NO. 87-12

TITLE: A N C S A  L A N D S  T R E S P A S S

WH E R E A S ,  the U n i t e d  S t a t e s  C o n g r e s s  recognized and t r a n s f e r r e d  land 

o w n e r s h i p  of s p e c i f i c  land holding under the 1971 A N C S A  

L e g i s lation; and

WHERE A S ,  sixt e e n  (16) y e a r s  h ave p a s s e d  and interim c o n v e y a n c e  has 

not y e t  bee n  c o m p l e t e d  by the Depa r t m e n t  of Interior, to 

those A N C S A  L A N D S  to t his day; and

W H E REAS, trespass by U.S. citizens, tourists, developers and the 

general p u b l i c  oc c u r s  in and about the Native C o r p o r a t i o n  

regions on a d a i l y  b a s i s  for many d i fferent reasons 

u n k n o w n  to t h o s e  A l a s k a  Nat i v e  landowners and as time 

p r o g r e s s e s  this i n a d v e r t a n t  passage over and use of those 

p r i v a t e  A N C S A  L A N D S  ca u s e s  c o n c e r n  to all. involved.

N O W  T H E R E F O R E  BE IT R E S O L V E D  b y  the delegates to the 1987 annual 

c o n v e n t i o n  of- the A l a s k a  F e d e r a t i o n  of Natives, Inc. that 

e n f o r c e m e n t  and c o m p l i a n c e  of trespass laws by the state 

and f e d e r a l  g o v e r n m e n t  on those A N C S A  private lands begin 

today, and to s u p p o r t  HB 198 in the fo r t h c o m i n g  

l e g i s l a t i v e  session.

CONVENTION ACTION: PASSED
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A L A S K A  R A IL R O A D  c o r p o r a t io n

P.O. Box 7-2111 • Anchorage, Alaska 99510-7069

F e b r u a r y  3 ,  1 9 8 8

T h e  H o n o r a b l e  J o h n  S u n d  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  CSSSHB 1 9 8 :  An  A c t  R e l a t i n g  t o  t h e  P e r m i s s i v e  a n d
N o n p e r m i s s L .  j U s e  o r  L a n d

D e a r  C h a i rm a n  S u n d ,

Y e s t e r d a y ,  w e  s e n t  y o u  s o m e  c o m m e n t s  c o n c e r n i n g  SSBH 1 9 8 .
U n f o r t u n a t e l y ,  w e  h a d  n o t  r e c e i v e d  t h e  c o m m i t t e e  s u b s t i t u t e  b y  
t h a t  t i m e .  We f i n d  i n  r e v i e w i n g  CSSSHB 1 9 8  t h a t  a m o d i f i c a t i o n  
p r o p o s e d  i n  o u r  l e t t e r  h a s  a l r e a d y  b e e n  m a d e .  I n  a d d i t i o n ,  i t  
m a y  b e  d i f f i c u l t  t o  t r a c k  o u r  o t h e r  r e c o m m e n d a t i o n s  b e c a u s e
p a g e  a n d  l i n e  n u m b e r s  h a v e  a l s o  c h a n g e d .  C o n s e q u e n t l y ,  I h a v e
a m e n d e d  t h e  c o m m e n t s  s e c t i o n  o f  o u r  l e t t e r  t o  f o l l o w  t h e  
c o m m i t t e e  s u b s t i t u t e .  We h o p e  t h a t  t h i s  n e w  f o r m a t  w i l l  b e
h e l p f u l .  P l e a s e  d i s r e g a r d  o u r  c o m m e n t s  a s  e x p r e s s e d  i n  
y e s t e r d a y ' s  l e t t e r .

S e c t i o n  0 5 . 4 0 . 0 1 0 ,  p a g e  2 .  l i n e s  1 2  a n d J . 3 ,

 DELETE " p r i v a t e , * *

I f  " l a n d "  i s  d e f i n e d  o n l y  a s  p r i v a t e  l a n d ,  i t  i s  l i k e l y
t h a t  ARRC a n d  o t h e r  l a r g e  p u b l i c  l a n d o w n e r s  w o u l d  n o t  b e  
p r o t e c t e d  b y  t h e  l i m i t a t i o n  o f  l i a b i l i t y  p r o v i s i o n s  o f  t h i s  
s t a t u t e .  N o n e  o f  t h e  o t h e r  r e c r e a t i o n a l  u s e  s t a t u t e s  w e  
s t u d i e d  h e r e  l i m i t  t h e  p r o t e c t i o n  o f  r e c r e a t i o n a l  u s e  s t a t u t e s  
t o  p r i v a t e  l a n d  o w n e r s .  F o r  e x a m p l e ,  t h e  W a c / . i n g t o n  s t a t u t e  
c o v e r s  " p u b l i c  o r  p r i v a t e  l a n d o w n e r s , "  a n d  c o u r t s  i n t e r p r e t i n g  
t h e  W a s h i n g t o n  l a w  h a v e  i n t e r p r e t e d  t h a t  l a n g u a g e  t o  i n c l u d e  
a l l  p u b l i c  a n d  p r i v a t e  l a n d o w n e r s .  B y  w a y  o f  e x a m p l e ,  t h e  
S t a t e  p u r c h a s e d  s o m e  3 8 , 0 0 0  a c r e s  o f  l a n d  w i t h  T h e  A l a s k a  
R a i l r o a d .  We b e l i e v e  t h a t  r e c r e a t i o n a l  u s e  o f  a l l  p u b l i c  l a n d s  
i n  A l a s k a  s h o u l d  b e  e n c o u r a g e d  b y  a  c l e a r e r  d e f i n i t i o n  h e r e .
S o  f a r  a s  ARRC i s  c o n c e r n e d ,  t h i s  c h a n g e  i s  c r i t i c a l  a n d  w o u l d
b r i n g  t h e  s t a t u t e  i n  l i n e  w i t h  o t h e r  s t a t e  s t a t u t e s .
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S e c t i o n  1 1 . < 1 6 . 3 2 0 .  p a g e  4 .  l i n e  3 .

 ADD " o r  a n y  i n s t r u m e n t a l i t y  t h e r e o f "  a f t e r  " b y  t h e  s t a t e . "

F o r  t h e  r e a s o n s  e x p r e s s e d  a b o v e ,  t h e  t r e s p a s s  s t a t u t e  
s h o u l d  a l s o  b e  c l a r i f i e d  t o  i n s u r e  t h a t  l a n d s  o f  p u b l i c  
c o r p o r a t i o n s  a r e  a l s o  I n c l u d e d  a s  w e l l  a s  s t a t e  a n d  m u n i c i p a l  
l a n d s .  L i k e  m a n y  o t h e r  p u b l i c  c o r p o r a t i o n s ,  ARRC h a s  b e e n  
e s t a b l i s h e d  a s  a  l e g a l  e n t i t y  s e p a r a t e  f r o m  t h e  s t a t e .  T h i s  
c l a r i f i c a t i o n  w i l l  i n s u r e  t h a t  t h e s o  p u b l i c  l a n d s  a r e  a l s o  
p r o t e c t e d .  O t h e r w i s e ,  u n c e r t a i n t y  c o n c e r n i n g  t h e  m e a n i n g  o f  
" s t a t e "  w i l l  p e r s i s t .

S e c t i o n  O S . 4 0 . 0 1 0 .  p a g e  1 .  l i n e  1 6 .

 ADD " d i r e c t l y  o r  i n d i r e c t l y "  a f t e r  " w h o . "

T h i s  l a n g u a g e  m a k e s  i t  c l e a r  t h a t  t h e  i n v i t a t i o n  o r  
p e r m i s s i o n  t o  u s e  o n e ' s  l a n d  n e e d  n o t  b e  m a d e  e x p r e s s l y .  I t  
w i l l  e l i m i n a t e  p o t e n t i a l  l e g a l  a r g u m e n t s  t o  t h e  c o n t r a r y .

S e c t i o n  0 5 . 4 0 . 0 1 0 .  p a g e  1 .  l i n e  1 5 .

 ADD " U n l e s s  o t h e r w i s e  p r o v i d e d  h e r e i n ,  a l l  c o m m o n  l a w
r e m e d i e s  a g a i n s t  o w n e r s  o f  l a n d  a r e  r e p l a c e d  b y  t h i s  c h a p t e r . "  
a f t e r  e n d  o f  s e n t e n c e .

O n e  c o m m e n t a t o r  h a s  s t a t e d  t h a t  w h e r e  r e c r e a t i o n a l  u s e  
l e g i s l a t i o n  i s  s i l e n t  a s  t o  c o m m o n  l a w  r e m e d i e s  s u c h  a s  t h e  
a t t r a c t i v e  n u i s a n c e  d o c t r i n e ,  a n d  t h e  s t a t u t e  i s  i n  d e r o g a t i o n  
o f  t h e  c o m m o n  l a w ,  t h e  c o m m o n  l a w  r e m e d y  s t i l l  m a y  h a v e  
v i t a l i t y  i n  s p i t e  o f  t h e  r e c r e a t i o n a l  u s e  s t a t u t e .  h i s  
o b s e r v a t i o n  c o u n s e l s  p l a c i n g  a  s p e c i f i c  p r o v i s i o n  i n  t h e  
s t a t u t e  w h i c h  e s t a b l i s h e s  t h a t  t h e  r e c r e a t i o n a l  u s e  s t a t u t e  
s u p e r s e d e s  c o m m o n  l a w  r e m e d i e s  s o  t h a t  t h e  p u r p o s e s  f o r  w h i c h  
t h e  s t a t u t e  w a s  e n a c t e d  c a n n o t  b e  a v o i d e d  b y  l e g a l  a r g u m e n t .

S e c t i o n  0 5 . 4 0 . 0 1 0 .  p a g e  1 ,  l i n e  1 5 .

 ADD " t h e r e o n "  a f t e r  " e n t e r i n g . "

T h i s  i s  a  t e c h n i c a l  c h a n g e  w h i c h  w i l l  i m p r o v e  t h e  s e n t e n c e  
s t r u c t u r e .

S e c t i o n  0 5 . 4 0 . Q 1 0 .  p a g e  1 .  l i n e  2 1 .

 ADD " o r  i n d i v i d u a l "  a f t e r  " o w n e r . "

B o t h  t h e  O r e g o n  a n d  C a l i f o r n i a  s t a t u t e s  h a v e  a l m o s t  
i d e n t i c a l  p r o v i s i o n s  t h a t  p r o t e c t  t h e  o w n e r  f r o m  l i a b i l i t y  f o r  
t h e  a c t s  o r  o m i s s i o n s  o f  t h e  p e r s o n s  w h o  e n t e r  o n  t h e i r  l a n d .  
T h e  l a n g u a g e  o f  CSSSHB 1 9 8 ,  h o w e v e r ,  o n l y  p r o t e c t s  t h e  o w n e r
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f r o m  l i a b i l i t y  f o r  h i s .  o wn  a c t s  o r  o m i s s i o n s .  T h i s  I s ,  o f  
c o u r s e ,  i m p o r t a n t ,  b u t  w e  r e c o m m e n d  t h a t  p r o t e c t i o n  f r o m  
l i a b i l i t y  f o r  a c t s  o r  o m i s s i o n s  o f  i n d i v i d u a l s  a c t u a l l y  u s i n g  
t h e  l a n d  b e  m a d e  c l e a r .

T h a n k  y o u  a g a i n  f o r  y o u r  c o n s i d e r a t i o n  o f  o u r  c o m m e n t s .

S i n c e r e l y  y o u r s ,

F .  G.  T u H > i n  
P r e s i d e n t  $ CEO

c c : H o u s 6  J u d i c i a r y  C o m m i t t e e  M e m b e r s  
M r .  R i c k  U r i o n

5 9 3 0 L
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F e b r u a r y  2 ,  1 9 8 8

T h e  H o n o r a b l e  J o h n  S u n d  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

R e ;  SSHB 1 9 8 ;  An A c t  R e l a t i n g  t o  t h e  P e r m i s s i v e  a n d
N o n p e r m i s s . ' . v e  U s e  o f  L a n d

D e a r  C h a i r m a n  S u n d ,

T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  e x p r e s s  o u r  c o m m e n t s  a n d  
s u p p o r t  f o r  SSHB 1 9 8 .  A s  y o u  k n o w ,  t h e  l e g i s l a t i o n  p r o p o s e s  a 
r e c r e a t i o n a l  u s e  s t a t u t e  f o r  A l a s k a .  L e g i s l a t i v e  l i a i s o n  f o r  
t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  ( " A R R C " ) ,  R i c k  U. i o n ,  i s  
p l a n n i n g  t o  a t t e n d  t h i s  a f t e r n o o n ' s  h e a r i n g  a n d  w i l l  b e  
a v a i l a b l e  t o  f i e l d  a n y  q u e s t i o n s  c o n c e r n i n g  o u r  c o m m e n t s .

I n  l i g h t  o f  a  g r o w i n g  l i s t  o f  t r o u b l e s o m e  c o u r t  d e c i s i o n s ,  
i t  i s  l i k e l y  t h a t  ARRC a n d  o t h e r  l a r g e  l a n d o w n e r s  w i l l  e n f o r c e  
t h e  " n o  t r e s p a s s "  l a w  i n  o r d e r  t o  b e t t e r  m a n a g e  t h e i r  
l i a b i l i t i e s .  U n f o r t u n a t e l y ,  h i k e r s ,  f i s h e r m e n ,  h u n t e r s ,  
c a n o e i s t s ,  s n o w r a a c h l n e r s , s k i e r s ,  a n d  o t h e r  r e c r e a t l o n a l i s t s  
w i l l  b e a r  t h e  b r u n t  o f  t h e s e  c l o s e d  o p p o r t u n i t i e s .  We b e l i e v e  
t h e  b i l l  i s  i m p o r t a n t  l e g i s l a t i o n  f o r  a  t r a d i t i o n a l l y  o p e n  
A l a s k a .  We s u p p o r t  i t .

R e p r e s e n t a t i v e  H o f f m a n  a n d  h i s  s t a f f  g r a c i o u s l y  c o n s i d e r e d  
o u r  e a r l i e r  c o m m e n t s  c o n c e r n i n g  HB 1 9 8 .  We n o t e  w i t h  
a p p r e c i a t i o n  t h a t  s e v e r a l  c h a n g e s  h a v e  c o n s e q u e n t l y  b e e n  
s u g g e s t e d  i n  SSHB 1 9 8  a n d  i n  t e c h n i c a l  c h a n g e s  t o  S SBH 1 9 8  f o r  
a  c o m m i t t e e  s u b s t i t u t e .  U n f o r t u n a t e l y ,  w e  r e c e i v e d  a n  a n a l y s i s  
o f  o u r  c o m m e n t s  a n d  s u b s e q u e n t  c h a n g e s  w i t h i n  t h e  l a s t  f e w  
h o u r s  a n d  h a v e  n o t  h a d  t i m e  t o  d i s c u s s  t h e  f o l l o w i n g  t h o u g h t s  
w i t h  R e p r e s e n t a t i v e  H o f f m a n .

We r e s p e c t f u l l y  o f f e r  t h e s e  a d d i t i o n a l  c h a n g e s  t o  SSHB 1 9 8  
t o  y o u ,  t o  t h e  c o m m i t t e e ,  a n d  t o  R e p r e s e n t a t i v e  H o f f m a n ;
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S e c t i o n  0 5 . 4 0 . 0 1 0 .  p a g e  2 .  l i n e s  16  a n d  1 7 .

 DELETE " p r i v a t e . "

I f  " l a n d "  i s  d e f i n e d  o n l y  a s  p r i v a t e  l a n d ,  i t  i s  l i k e l y  
t h a t  ARRC u n d  o t h e r  l a r g e  p u b l i c  l a n d o w n e r s  w o u l d  n o t  b e  
p r o t e c t e d  b y  t h e  l i m i t a t i o n  o f  l i a b i l i t y  p r o v i s i o n s  o f  t h i s  
s t a t u t e .  N o n e  o f  t h e  o t h e r  r e c r e a t i o n a l  u s e  s t a t u t e s  we 
s t u d i e d  h e r e  l i m i t  t h e  p r o t e c t i o n  o f  r e c r e a t i o n a l  u s e  s t a t u t e s  
t o  p r i v a t e  l a n d  o w n e r s .  F o r  e x a m p l e ,  t h e  W a s h i n g t o n  s t a t u t e  
c o v e r s  " p u b l i c  o r  p r i v a t e  l a n d o w n e r s , "  a n d  c o u r t s  i n t e r p r e t i n g  
t h e  W a s h i n g t o n  l a w  h a v e  i n t e r p r e t e d  t h a t  l a n g u a g e  t o  i n c l u d e  
a l l  p u b l i c  a n d  p r i v a t e  l a n d o w n e r s .  By  w a y  o f  e x a m p l e ,  t h e  
S t a t e ?  p u r c h a s e d  s o m e  3 8 , 0 0 0  a c r e s  o f  l a n d  w i t h  T h e  A l a s k a  
R a i l r o a d .  R e c r e a t i o n a l  u s e  o f  s u c h  l a n d s  a n d  o t h e r  p u b l i c  
l a n d s  i n  A l a s k a  we  b e l i e v e  s h o u l d  b e  e n c o u r a g e d  b y  a  c l e a r e r  
d e f i n i t i o n  h e r e .  S o  B a r  a s  ARRC i s  c o n c e r n e d ,  t h i s  c h a n g e  i s  
c r i t i c a l  a n d  w o u l d  b r i n g  t h e  s t a t u t e  i n  l i n e  w i t h  o t h e r  s t a t e  
s t a t u t e s ,

S e c t i o n  1 1 . 4 6  3 2 0 .  p a g e  4 .  l i n e  9 .

 ADD " o r  a n y  i n s t r u m e n t a l i t y  t h e r e o f "  a f t e r  " b y  t h e  s t a t e . "

F o r  t h e  r e a s o n s  e x p r e s s e d  a b o v e ,  t h e  t r e s p a s s  s t a t u t e  
s h o u l d  b e  c l a r i f i e d  t o  i n s u r e  t h a t  l a n d s  o f  p u b l i c  c o r p o r a t i o n s  
a r e  a l s o  i n c l u d e d  a s  w e l l  a s  s t a t e  a n d  m u n i c i p a l  l a n d s .  L i k e  
m a n y  e t h e r  p u b l i c  c o r p o r a t i o n s ,  ARRC h a s  b e e n  s e t  u p  w i t h  a s  a 
l e g a l  e n t i t y  s e p a r a t e  f r o m  t h e  s t a t e .  T h i s  c l a r i f i c a t i o n  w i l l  
i n s u r e  t h a t  t h e s e  p u b l i c  l a n d s  a r e  a l s o  p r o t e c t e d .

S e c t i o n  0 5 . 4 0 . 0 1 0 .  p a g e  1 .  l i n e  1 7 .

. . . . . A D D  " d i r e c t l y  o r  i n d i r e c t l y "  a f t e r  " w h o . "

T h i s  l a n g u a g e  m a k e s  i t  c l e a r  t h a t  t h e  I n v i t a t i o n  o r  
p e r m i s s i o n  t o  u s e  o n e ' s  l a n d  n e e d  n o t  b e  m a d e  e x p r e s s l y .  I t  
w i l l  e l i m i n a t e  o n e  m o r e  p o t e n t i a l  l e g a l  a r g u m e n t .

S e c t i o n  0 5 . 4 0 . 0 1 0 .  p a g e  1 .  l i n e s  1 4 .  I S .

 DELETE " f o r  r e c r e a t i o n a l  p u r p o s e s . "

P l e a s e  s e e  e x p l a n a t i o n  b e l o w .

S e c t i o n  0 5 . 4 0 . 0 1 0 .  p a g e  1 .  l i n e  1 6 .

 DELETE " f o r  r e c r e a t i o n a l  p u r p o s e s "  a n d  ADD " t h e r e o n . "

T h e  p u r p o s e  o f  ♦■he s t a t u t e  i s  t o  r e w a r d  l a n d o w n e r s  b y  
l i m i t i n g  t h e i r  l i a b i l i t y  w h e n  t h e y  " m a k e  l a n d  a v a i l a b l e  t o  t h e  
p u b l i c  w i t h o u t  c o m p e n s a t i o n  f o r  r e c r e a t i o n a l  p u r p o s e s . "  T h e



L e t t e r  t o  H o n o r a b l e  J o h n  S u n d  
P a g e  3

l a n d o w n e r  w h o  m a k e s  h i s  l a n d  a v a i l a b l e ,  h o w e v e r ,  i s  u n a b l e  t o
s c r e e n  t h e  u s e r s  o f  h i s  l a n u  t o  d e t e r m i n e  w h e t h e r  t h o s e  u s e r s
a r e  o n  t h e  l a n d  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  n o t .  T h e  s t a t u t e
s h o u l d  r e w a r d  t h e  l a n d o w n e r  w h o  o p e n s  h i s  d o o r s  f o r
r e c r e a t i o n a l  p u r p o s e s  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  t h e  p e r s o n  
e n t e r i n g  u p o n  t h e  l a n d  a c t u a l l y  u s e s  i t  f o r  r e c r e a t i o n a l  
p u r p o s e s .

We c o n c e r n e d  a b o u t  c o u r t s  w h i c h  m a y  r e f u s e  t o  g r a n t
d e f e n d a n t  l a n d o w n e r s  t h e  p r o t e c t i o n  o f  t h e  r e c r e a t i o n a l  u s e  
s t a t u t e  w h e r e  t h e  i n j u r e d  p e r s o n ' s  u s e  w a s  n o t  i n  f a c t
r e c r e a t i o n a l .  F o r  e x a m p l e ,  t h e  u s e r  m a y  c l a i m  t h a t  h i s  u s e  w a s  
m o r e  r e l a t e d  t o  a  b u s i n e s s  o r  p r o f e s s i o n a l  p u r s u i t  s u c h  a s  
g u i d i n g .

S e c t i o n  O S . A O . 0 1 0 .  p a g e  1 .  l i n e  1 6 .

 ADD " A l l  c o m m o n  l a w  r e m e d i e s  a g a i n s t  o w n e r s  o f  l a n d  a r e
r e p l a c e d  b y  t h i s  c h a p t e r  u n l e s s  s p e c i f i c a l l y  r e f e r e n c e d  
h e r e i n . "  a f t e r  e n d  o f  s e n t e n c e .

O n e  c o m m e n t a t o r  h a s  s t a t e d  t h a t  w h e r e  r e c r e a t i o n a l  u s e
l e g i s l a t i o n  i s  s i l e n t  a s  t o  c o m m o n  l a w  r e m e d i e s  s u c h  a s  t h e  
a t t r a c t i v e  n u i s a n c e  d o c t r i n e ,  a n d  t h e  s t a t u t e  i s  i n  d e r o g a t i o n  
o f  t h e  c o m m o n  l a w ,  t h e  c o m m o n  l a w  r e m e d y  s t i l l  m a y  h a v e
v i t a l i t y  i n  s p i t e  o f  t h e  r e c r e a t i o n a l  u s e  s t a t u t e .  T h i s  
o b s e r v a t i o n  c o u n s e l s  p l a c i n g  a s p e c i f i c  p r o v i s i o n  i n  t h e  
s t a t u t e  w h i c h  e s t a b l i s h e s  t h a t  t h e  r e c r e a t i o n a l  u s e  s t a t u t e
S u p e r s e d e s  c o m m o n  l a w  r e m e d i e s  s o  t h a t  t h e  p u r p o s e s  f o r  w h i c h  
t h e  s t a t u t e  i s  c r e a t e d  c a n  t r u l y  b e  e n f o r c e d .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  o u r  c o m m e n t s .  A g a i n ,  
w e  a p p r e c i a t e  t h e  t h o u g h t  r e f l e c t e d  i n  t h i s  l e g i s l a t i o n  a n d  
r e m a i n  h o p e f u l  t h a t  i t  w i l l  b e  f a v o r a b l y  c o n s i d e r e d  b y  t h e  
l e g i s l a t u r e .

S i n c e r e l y  y o u r s ,

P r e s i d e n t  5 CBO

c c :  H o u s e  J u d i c i a r y  C o m m i t t e e  M e m b e r s
M r .  R i c k  U r i o n

5 9 30 L



»%

A L A S K A  R A IL R O A D  CORPORATION

The H o n o r a b l e  L yman F. H o f f m a n  

H o u s e  of R e p r e s e n t a t i v e s  

A l a s k a  State L e g i s l a t u r e  

3111 C Street, Suite 460 

Anchorage, Al a s k a  99503

Re: P r o posed A m e n d m e n t s  to H o u s e  bill 198

"An Act R e l a t i n g  to the P e r m i s s i v e  and N o n p e r m i s s i v e  

U se of Land"

Dear R e p r e s e n t a t i v e  Hoffman,

T h e  hustle and bustle of last y e a r ' s  l egislative session 

u n f o r t u n a t e l y  d e l a y e d  our r e v i e w  of several important bills. 

T h e s e  included you r  H B  198 which, of course, proposes a 

r e c r e a t i o n a l  use statute for Alaska. The l e g i s l a t i o n  will make 

it safer for a l a ndowner to mak e  his land ava i l a b l e  to the 

gene r a l  public for r e c r e a t i o n a l  purposes.

In light of a g r o w i n g  list of t r o u b l e s o m e  court decisions, it 

is lik e l y  that the Alaska R a i l r o a d  C o r p o r a t i o n  ("ARRC") and 

other large l a ndowners will enfo r c e  the "no trespass" law in 

order to better m a n a g e  their liabilities. Unfortu n a t e l y ,  

sportsmen, hikers, fishermen, canoeists, rafters, and other 

r e c r e a t i o n a l i s t s  will feel the brunt of these closed 

o p p o r t u n i t i e s .  Your bill is imp o r t a n t  l e g i s lation for a 

t r a d i t i o n a l l y  open Alaska. We intend to support it. Perhaps 

y o u ' v e  a l r e a d y  recei v e d  support fro m  other landowners and 

s p o r t s m e n ' s  groups.

We have c a r e f u l l y  studied the curr e n t  draft and have some 

a m e n d m e n t s  to offer to you. We b e l i e v e  the m o d i f i c a t i o n s  are 

c o n s i s t e n t  wit h  the bill's purposes and may help clar i f y  its 

intent. Some p r o posed a m e n d m e n t s  m a y  require a mor e  d e t ailed 

e xp l a n a t i o n .  Should you or your staff have questions, please 

feel free to cont a c t  either m y s e l f  or our Gene r a l  Counsel, 

L a r r y  Wood, at 265-2461.

T h e  m ost important r e c o m m e n d e d  changes are: (a) the

i n t r o d u c t o r y  phrase "except as p r o v i d e d  in A.S. 09.45.795" 

should be elim i n a t e d  from AS 0 5 . 4 0 . 0 1 0  because AS 0 9 .45.795 is 

not, in fact, an e x c e p t i o n  to the l i m i t a t i o n  in AS 05.40.010; 

(b) the d e f i n i t i o n  of "land" in AS 0 5 .40.010 should be

P.O. Box 7-2111 • Anchorage, Alaska 99510-7069
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modified to delete the m o d i f i e r  "private" and add "bridges." 

This will ensure that public c o r p o r a t e  landowners w ill be 

protected by the statute and that p u b l i c  use of such things as 

railroad bridges will be covered by the Act; (c) the phrase 

"for recreational purposes" should be e l i m i n a t e d  at v a r i o u s  

places in AS 05.40.010 so that a l a n d o w n e r  w h o  makes his land 

available for recreational use is p r o t e c t e d  by the stat u t e  even 

w h e n  the use is a r g uably not recreational. In s t u dying ^ases 

decided u nder similar statutes elsewhere, we note that 

landowners f r equently lose p r o t e c t i o n  w h e n  public users claim 

that their activities w e r e  not " r e c r e a t i o n a l . "  By example, 

they may claim that the use was m o r e  related to their own 

business or professional interests; and (d) AS

11.46.320(c)(2), the trespass statute, should be changed to 

include lands of a "public c o r p o r a t i o n "  as well as state and 

mu nicipal lands. As you know, public and N a t i v e  lando w n e r s  are 

principal landowners in A l a s k a  and w e  b e l i e v e  that they should 

be enco u r a g e d  to make their land a v a i l a b l e  for public use. We 

have also made a number of other s i g n i f i c a n t  technical changes 

in the bill w h i c h  should be beneficial. As noted, we w o u l d  be 

most h appy to provide a d d i t i o n a l  e x p l a n a t i o n  for these.

Thank you for your c o n s i d e r a t i o n  of our comments.

S i n c e r e l y  yours,

F . G . Tu rpin

Pre s i d e n t  and Chief E x e c u t i v e  Offi c e r

cc: L. D. Wood, ,Esq.

5 5 0 5 L



H O U S E  BILL NO. 198 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  BIL L

For an A c t  entitled: "An A c t  r e l a t i n g  t o  the p e r m i s s i v e  and n on-

p e r m i s s i v e  u s e  o f  land."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 05 is a m e n d e d  b y  a d d i n g  a ne w  c h a p t e r  to read:

C H A P T E R  40. R E C R E A T I O N A L  US E  O F  LAND.

Sec. 05.40.010. R E C R E A T I O N A L  USE. (a) Exc e p t— ars- p r o~

v-i d c d — i-n A S -99.45 .-795>- A n  o w n e r  o f  l a n d  w h o  m a k e s  land 

a v a i l a b l e  to the p u b l i c  w i t h o u t  c o m p e n s a t i o n  for 

r e c r e a t i o n a l  p u r p o s e s  owes n o  d u t y  o f  c a r e  t o  k e e p  the land 

safe for e n t r y  or use b y  others_j_ for- ■r-o c r c a t i o n a -l--pu-r-p ooeo 

or t o  g i v e  a w a r n i n g  o f  a d a n g e r o u s  c ondition, use, s t r u c­

ture, or a c t i v i t y  on th e  land to p e r s o n s  e n t e r i n g  t h e r e o n . 

for -rocreart-ironal p u r p o s e s.' A l l  c o m m o n  l a w  r e m e d i e s  a g a i n s t  

owners of land ar e  r e p l a c e d  b y  this c h a p t e r  un l e s s  s p e c i f i­

cal l y  r e f e r e n c e d  herein.

(b) Except— a s--p-rovd d e d  in -AG 09.-4-&.-70-5-,- A n  o w n e r  of 

land w h o  d irec t l y  or i n d i r e c t l y  i n v i t e s  or p e r m i t s  w i t h o u t  

c o m p e n s a t i o n  an individual- a n y  p e r s o n  t o  u s e  the land for- 

any r e c r e a t i o n a l  purposes- d oes not t u e r e b y

(1) m a k e  a r e p r e s e n t a t i o n  o r  e x t e n d  a n  a s s u r a n c e  

that the land is safe for a n y  p u r pose;

- 1 -
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(2) confer upon such perso.. t he ind-iv i -dua-1- who 

uses the—land—f or r ecr eation-al-- purpos-e-s- the  le g a l s ta tu s  o f  

an in v i te e  or licensee to  whom a duty o f  care i s  owed; or

(3) Assume r e s p o n s ib i l i ty  fo r  or in cu r  l i a b i l i t y  

fo r  in ju r y ,  lo s s ,  or death to  an in d iv id u a l  or property 

caused by an a c t  or omission o f  t h a t  person the  owner-.

(-c-)- Wh-e-r e—the — owner—o f ■—l-a-nd - eh a r g-e 3- a - person—who- 

enter a—or—goes—on—t he la -nd— fo r —a -recreationa:!  purpose/ 

tm-l-es-a- the -l-and i s 1-l ea-s-ed—bp the—owner t o - th e s ta te  o r—a 

m u n ic ip a li ty- o f  th e -3ta-te ,—eoes-i-der a t -ion—r-eee-ir ved by--the- 

owner - fo r-— he l -ea3e—i-s—not compensation wi-t h i n  t he me-ani-ng- 

o f - t h i s  s e c tio n .-

-fd-H c ) This se c tio n  does not l i m i t  the  l i a b i l i t y  o f  an 

owner o f  land (1) fo r  a w i l l f u l  and- and m alic io u s  f a i l u r e  to  

guard or warn ag a in s t a dangerous c o n d itio n , use, s tr u c tu r e ,  

or a c t i v i t y, or (2) fo r  any in ju r y  s u ffe re d  when the owner 

ob ta in s  compensation from the person who e nters  or goes upon 

the land fo r  any re c re a tio n a l purpose.

(-•e-)- (d ) This  se c tio n  may not be construed to  re lie v e  

a person using the land o f  another who has made th a t  land 

av a ila b le  to  the public  fo r  re c re a tio n a l purposes w ith o u t 

compensation f or -recrcat-iona-l purpos-es from an o b lig a t io n  to  

exercise care in  the use o f  the land and in  a c t i v i t i e s  on 

the land, or from the le g al consequences o f  a f a i l u r e  to  

employ care.

- 2 -



-(•£-}- (e ) An i n d i v i d u a l  who, w i t h  or w i t h o u t  p e r­

mission, uses uo-i-n g  the land of a n o t h e r  -fer- w h o  h a s  made the 

land a v a i l a b l e  for r e c r e a t i o n a l  p u r p o s e s , w ith or w i t h o u t  

p e rmission, is l i a b l e  for d a m a g e s  to the p r o p e r t y  c a u s e d  

w h i l e  on the p r operty.

4g-f ( f ) In this s e c t i o n

(1) "c o m p e n s a t i o n "  does not i n c l u d e  a p r o c e s s i n g  

or a p p l i c a t i o n  fee for a p e r m i t  to use land for r e c r e a t i o n a l  

p u r p o s e s , an a d m i n i s t r a t i v e  fee of u p  to ten d o l l a r s  for the 

cutting, gathering, or r e m o v i n g  o f  f i r e w o o d  fro m  the land, 

or the c o n s i d e r a t i o n  for a lease e n t e r e d  into b e t w e e n  an 

o w n e r  a n d  the state, a p o l i t i c a l  s u b d i v i s i o n  thereof, or a 

p u b l i c  c o r p o r a t i o n  for a n y  r e c r e a t i o n a l  p u r p o s e ;

(2) "land" m e a n s  pr-i-va-t-e land, roads, water, 

w a t e r c o u r s e s ,  p r i v a t e  w a y s  a n d  b u ildings, structures, 

b r i d g e s , an d  m a c h i n e r y  or e q u i p m e n t  w h e n  a t t a c h e d  to the 

land;

(3) "owner" m eans the p o s s e s s o r  of a fee 

interest, a tenant, lessee, occupant, or p e r s o n  in control 

of the premises;

(4) " r e c r e a t i o n a l  p u r p o s e s "  i n c l u d e s ^  b u t  is not 

l i m i t e d  to, hunting, fishing, swimming, boating, bicycling, 

ri d i n g  of h o r s e s  o r  o t h e r  animals, hiking, p l e a s u r e  or of f- 

road v e h i c l e  driving, na t u r e  study, w a t e r  skiing, snowmo- 

biling, w i n t e r  or w a t e r  sports, an d  v i e w i n g  o r  e n j o y i n g  

historical, a r c h a e o l o g i c a l ,  sc e n i c  or s c i e n t i f i c  sites,

-3-



or cutting, g a t h erin g or removing of firewood b y  anyone  for

personal u s e , w h e n  don e w i t h o u t  cha-g g e - or c o m pensation to 

the owner.

Sec. 05.40.020. P ERMISSIVE  RECREA T I O N A L  USE. (a) An 

owner of land w h o  e i t h e r  d i r e c t l y  or i ndirectly invites or 

permits a p ers on to use land for recreational purpo s e s  

w i tho ut compe n s a t i o n  does not give the p e r s o n  a right to 

continued the- use of the land for a recreational purpose 

w i thout consent and such use does not support any c l a i m  of 

adverse possession.

(b) The p e r m i s s i o n  of an owner of land for 

r ecreational use of land w i t h o u t  p o s t i n g  or fencing or 

o therwise restric ting use of the land does not raise a p r e­

sumption that the o w n e r  intended to d e d i cate or other w i s e  

give over to the p u b l i c  the a- right to continued use o_f the 

land.

* Sec. 2. AS 09 .45.730 is a m ended  b y  a dding a new subsect ion 

to read:

(b) A p e r s o n  w h o  enters upon the land of anothe r to 

gather geotechnical data or take mineral resources w i t h o u t  

lawful a u t h ority or license, is liable to the owner of that 

land for treble the a mount of damages that may be a s s esse d 

in a civil action. If the trespass is inadvertent, or the 

defendant h a d  p r o b a b l e  cause to b e l i e v e  that the land on 

w h i c h  the trespass was c o m m itted was the defendant's own or
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that o f  the p e r s o n  in w h o s e  s e r v i c e  o r  b y  w h o s e  d i r e c t i o n  

the ac t  was done, o n l y  act u a l  d a m a g e s  ma y  b e  recovered.

* Sec. 3. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  to read:

Sec. 09.45.795. C I V I L  L I A B I L I T Y  FOR P E R S O N A L  INJURIES 

OR  D E A T H  O C C U R R I N G  O N  -I-M P R Q  V E D  ■ - O R  - U lH -n -P R O V E D  LAND . In 

a d d i t i o n  to the l i a b i l i t y  l i m i t a t i o n  c o n t a i n e d  in 

AS 5.40.010, (a) A n  o w n e r  of land [-OP--U N I M P R O  VC D —L A ir D ] as

t hose terms a r e  d e f i n e d  in AS 5.40.010(f) is not liable in 

tort for d a m a g e s  for th e  i n j u r y  to or d e a t h  of a p e r s o n  

w h o , w i t h  o r  w i t h o u t  permission, en t e r s  orrco o r  remains on 

the uni-m p r o v e d— p o r t i o n  o f  land if

(1) the i n j u r y  o r  d e a t h  r e s u l t e d  from a natural 

c o n d i t i o n  of the u n i m p r o v e d  p o r t i o n  o f  the land pr o p e r L y  or 

a c o n d i t i o n  of a p o r t i o n  of the land tha t  was i m p r o v e d  b y  a 

t hird p a r t y  w i t h o u t  the k n o w l e d g e  or p e r m i s s i o n  of the 

owner; or [and]

(2) the p e r s o n  h a d  no r e s p o n s i b i l i t y  to c o m p e n­

sate the o w n e r  for the p e r s o n ' s  us e  o r  o c c u p a n c y  of the

* Sec. 4. AS 0 9 . 4 5 . 7 9 5  is a m e n d e d  by a d d i n g  new su b s e c t i o n s  to 

read:

(b ) /- -r a n d o w n er  An o w n e r  of land, as those terms are

d e f i n e d  in AS 5.40.010, is not liable in tort for d a m a g e s  

for the i n j u r y  to or d e a t h  o f  a p e r s o n  w h o  t r e s p a s s e s  on the 

land o f  a n o t h e r  in v i o l a t i o n  of AS 1 1 . 4 6 ^  w h e t h e r the land 

is i m p r o v e d — or -unj.mprove-eW-
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-fc-) Po t — bh-e-pui-p o s e s of thi-3— sec t i o n ,— um r imp cov ed-11

m eans— ban d -fo n r. in— its- natural cond-idrion o r  if imp r o v ed -,1 

fch e i m p r o vem e n t— was p l a c ed -on—  the—  l-an d — b y ~ a— bh-i-rd pa-ro y  

w i t h o u t ' t-he k n o w led g e— or ■pe r m -ir30-i-on--of th e — o w n e r-.- 

* Sec. 5. AS 1 1 . 4 6 . 3 2 0  is a m e n d e d  b y  ad d i n g  a n e w  subse c t i o n  

to read:

(c) A p e r s o n  violates (a) of this s e c t i o n  if the p e r­

son

(1) w i l l f u l l y  enters or remains u n l a w f u l l y  on the 

p r e m i s e s  of anot h e r  k n o w i n g  that the c o n s e u -  to e nter or 

r e m a i n  on the p r e m i s e s  ha s  b e e n  d e n i e d  or withdrav/n b y  a 

p e r s o n  in c h a r g e  o f  the premises;

(2) w i l l f u l l y  enters on p r e m i s e s  owned, operated, 

or c o n t r o l l e d  b y  the state or an y  pol i t i c a l  s u b d i v i s i o n  

t h e r e o f  o r  an y  p u b l i c  c o r p o r a t i o n  a--mu n i c i p a l i t y — o f -the 

e-ba-be k n o w i n g  tha t  c o n s e n t  to e nter the p r e m i s e s  h a s  bee n  

d e n i e d  o r  w i t h d r a w n  b y  the p e r s o n  in' c h a r g e  of the premises;

(3) w i t h o u t  a u t h o r i t y  of law goes upon and 

rema i n s  on the p r e m i s e s  of another, h a v i n g  b e e n  de n i e d  e ntry 

o n  the p r e m i s e s  ei t h e r  o r a l l y  or in w r i t i n g  b y  the p e r s o n  in 

c h a r g e  o f  the p r e m i s e s  or after h a v i n g  b e e n  f o r b i d d e n  to do 

so by signs p o s t e d  under AS 11.46.350(b);

(4) e n t e r s  e n c l o s e d  p r e m i s e s  of a n o t h e r  or p r e m i­

ses of a n o t h e r  p o s t e d  u nder A S  11.46.350(b) on foot or b y  a 

v e h i c l e  w i t h o u t  the express or implied c o n s e n t  of the p e r s o n
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in charge of the premises, ex c e p t  thro u g h  a road, airstrip, 

or o t h e r  a p p a r e n t  w a y  of access;

(5) hunts, fishes, traps or removes animal, v e g e­

table, or m i n e r a l  m a t e r i a l  on the p r e m i s e s  o f  a n o t h e r  

w i t h o u t  p ermission;

(6) e n t e r s  the p r e m i s e s  of a n o t h e r  to remove or 

use the p r o p e r t y  of a n o t h e r  w i t h o u t  the p e r m i s s i o n  o f  the 

per s o n  in charge of the premises;

(7) w i l l f u l l y  enters on or c r o s s e s  o v e r  p r i v a t e  

p r e m i s e s  to g a i n  access to a v a l i d  e a s e m e n t  or n a v i g a b l e  

water;

(3) enters on the p r e m i s e s  o f  a n o t h e r  ./ithout 

p e r m i s s i o n  a n d  d a m a g e s  a p art of the premises;

(9) k n o w i n g l y  or u n l a w f u l l y  enters or remains o n  

the p r e m i s e s  of a n o t h e r  to a c q u i r e  g e o t echnical, g eological, 

geophysical, or g e o c h e m i c a l  d a t a  for the p u r p o s e  o f  l o c a t i n g  

m i n e r a l s ;

(10) b e i n g  a p e r s o n  e n g a g e d  i n  b u s i n e s s  for p r o­

fit, i n c l u d i n g ^  b u t  not limi t e d  to, h u n t i n g  o r  fishing 

g uides river guides, r e c r e a t i o n  guides, air taxi operators, 

surveying, ti m b e r  c r u is i n g, and c o m m e r c i a l  a i r  carriers, 

enters a n d  r e m a i n s  on the p r e m i s e s  o f  a n o t h e r  w i t h o u t  the 

p e r m i s s i o n  of the p e r s o n  in c h a r g e  o f  the premises.

* Sec. 6. AS 11.46.350(b) is a m e n d e d  to read:

(b) For p u r p o s e s  of this section, a p e r s o n  who, 

w i t h o u t  intent to co m m i t  a c rime o n  the land, en t e r s  o r
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remains u pon u n i m p r o v e d  and a p p a r e n t l y  un u s e d  land, w h i c h  is 

n e i t h e r  fenced nor o t h e r w i s e  e n c l o s e d  in a m a n n e r  d e s i g n e d  

to e x c l u d e  intruders, l s  p r i v i l e g e d  to d o  so unless

(1) notice a g a i n s t  trespass is p e r s o n a l l y  c o m­

mu n i c a t e d  to that p e r s o n  b y  the o w n e r  o f  the land or some 

o t h e r  a u t h o r i z e d  person; or

(2) n o t i c e  a g a i n s t  trespass is g i v e n  by p o s t i n g

in the m a n n e r  d e s cribed in (c) of th i s s e c t i o n  [IN A

R E A S O N A B L Y  C O N S P I C U O U S  M A N N E R  U N D E R  T H E  CIRC U M S T A N C E S ] .

* Sec. 7. AS 1 1 . 4 6 . 3 5 0  is a m e n d e d  by a d d i n g  a new s u b s e c t i o n  

to read:

(c) A n o t i c e  a g a i n s t  trespass is g i v e n  if the notice

(1) is p r i n t e d  legi b l y  in English;

(2) is at least 144 square inches in size;

(3) c o n t a i n s  the name and address o f  the p e r s o n  

under w h o s e  a u t h o r i t y  the p r o p e r t y  is p o s t e d  and the name 

and the a d d r e s s  of the p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  

p e r m i s s i o n  to e n t e r  the property;

(4) is p l a c e d  at eac h  roadway or a p p a r e n t  w a y  of 

access o n t o  the p r o perty; and

(5) states a n y  s p e c i f i c  p r o h i b i t i o n  that the 

p o s t i n g  is d i r e c t e d  against, suc h  as "no trespassing," "no 

hunting," "no fishing," "no digging," or a s i m i l a r  

pro h i b i t i o n .

S 7 : AR1:0  5 . 3F
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F e b r u a r y  2, 1988

The H o n o r a b l e  J o h n  Sund 

C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e

P.O. Box V

Juneau, Ala s k a  99811

D e a r  R e p r e s e n t a t i v e  Sund:

Subject: SSHB 198 - An act r e l a t i n g  to the p e r m i s s i v e  and

non p e r m i s s i v e  u s e  of land.

Position: As the bill is c u r r e n t l y  w r i t t e n  it d o e s  not

a f f e c t  the D e p a r t m e n t  of N a t u r a l  Resources. If it was 

a m e n d e d  to include an e x e m p t i o n  from liability as o u t l i n e d  

below, the D e p a r t m e n t  of N a t u r a l  R e sources w o u l d  

e n t h u s i a s t i c a l l y  s u p p o r t  it.

B ackground: The D e p a r t m e n t  has m any concerns r e l a t i n g  to

lia b i l i t y  on state land. If this e x e m p t i o n  of l i a b i l i t y  w a s  

e x t e n d e d  to state land it w o u l d  resolve m a n y  of t hose

c o n c e r n s  about r e c r e a t i o n a l  us e  of b oth d e v e l o p e d  and

u n d e v e l o p e d  land and c o n cerns r e g a r d i n g  injuries and d a m a g e s  

w h e n  w e  issue leases and permits.

The state should n o t  be liable if it leases land in its 

n atu r a l  c o n d i t i o n  and ot h e r s  improve it, as long as it wa s  

in its natural c o n d i t i o n  w h e n  it w a s  origi n a l l y  leased.

R e c o m n e n d a t i o n : Th e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

r e c o m m e n d s  that th e  bil l  include "state land" u n d e r  the 

d e f i n i t i o n  of land, Sec. 05.40.010(g)(2).

S i n c e r e l y ,

J u d i t h  M. Birady 

C o m m i s s i o n e r

10-J9LH
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February 16, 1988

The H o n o ra ble Lyman H o f f man 
Representative, District 25 
The Honorable John Sund 
Representative, District IB 
H ouse of Representatives 
c/o T h e  House Judiciary  Commi t t e e  
P.O. Box V 
Juneau, Alaska 99811

Re: House Bill 198 - "An Act R e l a t i n g  to the
Permissive and N o n p e r m i s s i v e  Use of Land"

Gentlemen:

Sealaska Corporation is t he R e g ional N a t i v e  corporation 
for southeast Alaska. S e a l a s k a  owns a p p r o x i m a t e l y  493,000 
acres of land located t h r o u g h o u t  s o u t hea st Alaska. Almost 
all of Sealaska's land is remote, unimproved, b u t  accessible 
by land, air and water. As the m a j o r  private landowner for 
for southeast Alaska, Seal aska w o u l d  like to express its 
support for this legislation and o f f e r  the following comments 
w i t h  regard to HB 198, "An Act R e l a t i n g  to the Permissive and 
N o n p e r m i s s i v e  Use of Land."

U n d e r  the provision of the p r o p o s e d  Bill, Sealas ka would 
not be liable for injury or d e a t h  if p e r m i s s i o n  w e r e  given 
for recreational use, nor w o u l d  S e a l a s k a  be liable for any 
injury or death if the p r o p e r t y  w e r e  uni:-.proved. However, 
m u c h  of our land contains logging roads used by Sealaska and 
others as part of its t i m b e r  harvesting. Many of these 
l o gging roads have been p ut to bed, w i t h  culverts and bridges 
r e m o v e d  and natural vegeta t i o n  p e r m i t t e d  to g r o w  over these 
roads. As you m ay know, S e a laska is required to do this 
u n d e r  the Alaska State Forest Practices  Act, AS 41.17. 
T h o u g h  these roads are now abandoned, liability could attach. 
It is our impression that the intent of this legislation is 
to e x c l u d e  liability u n d e r  th ese circumstances, and Sealaska 
is o f f e r i n g  some suggested amendm e n t s  to cover those 
concerns.

S E A L A S K A  C O R P O R A T I O N  O N E  S e a l a s k a  P l a z a .  J u n e a u .  A l a s k a  9 9 8 0 1 - 1 2 7 6  P h o n e  ( 9 0 7 )  5 8 6 - 1 5 1 2
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The intent of HB 198 is to c l a r i f y  for the landowner, 
t h e  duty it owes to someone w h o  e n t e r s  upon its land. 
S e ction 1 of t h e  current version of H B  198 (CS for Sponsor 
S u b s t i t u t e  for H B  198 (Judiciary), B r a d l e y  2/3/88) ("CSSSHB 
198") p r o v i d e s  ample protection t o  t h e  l a n d o w n e r  provided 
t h a t  the use of the land was r e c r e a t i o n a l  and without 
compensation. This encompasses p e r m i s s i v e  use of the land, 
b u t  does not include someone who is u s i n g  the land without 
permission.

T h e  o n l y  p r o t e c t i o n  a f f o r d e d  the l a n d o w n e r  from 
l iability t o  a trespasser is f o u n d  in S e c t i o n  4 of the 
current v e r s i o n  of HB 198, w h i c h  m e r e l y  states that the 
landowner is not liable in tort t o  a trespasser . Sealaska 
w o u l d  ask t h e  Committee to compare this short p r o v i s i o n  with 
t he provi s i o n  found in Section 1 of that Bill. If no duty of 
care is owed to one using the land w i t h  permission, then no 
d u t y  should be owed to one using t h e  land w i t h o u t  permission. 
This would b e  in accord with the c o m m o n  law p r i n c i p l e  that no 
d u t y  of care is owed to a trespasser. S e a l a s k a  b e l i e v e s  that 
this p r i n c i p l e  should be clearly e s t a b l i s h e d  in this Bill. 
To that end, Seal aska has drafted a  s u b s t i t u t e  for Section 3 
to be u s e d  in p l a c e  of the current S e c t i o n  3 of CSSSHB 198 
for this purpose. A  copy of the p r o p o s e d  a m e n d i n g  language 
is attached. The intent of the p r o p o s e d  language is to 
specif i c a l l y  p r ovide that no l i a b i l i t y  will a t t a c h  to a 
landow ner if a trespa s s e r  enters u p o n  the land and is injured 
or killed.

Some of Sealas ka's lands a r e  i s o l a t e d  tracts, either 
surrou nded b y  w a t e r  or by f e d e r a l / s ta te-owned land. In such 
situations, a cce ss to Sealaska's land could b e  obtained 
anywhere a long the perimeter, t h r o u g h  roads w h i c h  pass 
through federal or state-owned l a n d s  but do not enter 
S ealaska's lands, or by an accessible l a n d i n g  beach. Under 
the p r o posed S e ction 7 of CSSSHB 198, S e a l a s k a  w o u l d  be 
pr o t e c t e d  from t respas sers if it t a k e s  t h e  steps of posting 
the p r o p e r t y  "at each roadway or a p p a r e n t  w a y  of access." 
However, it is p h y s i c a l l y  impossible for S e a l a s k a  to post 
notice  at every conceivable a cces s point. A  b e t t e r  rule 
w o u l d  be to r e q u i r e  posting at s p e c i f i c  known a ccess points 
or along the p e r i m e t e r  at specified c a r d i n a l  directions. To 
that end, S e a la ska offers a proposed s u b s t i t u t e  for Section 7 
of CSSSHB 198, w h i c h  is enclosed f o r  t h i s  C o m m i t t e e ' s  review 
and use.

In sum, the burden of l i a b ility s h o u l d  lie with the 
t r e s p a s s e r  and not w i t h  the landowner. Therefore, it should 
be an act of t r e spass if entry if m a d e  u p o n  the land of 
a n o t h e r  w i t h o u t  p e r m i s s i o n  r e g a r d l e s s  of p o s t i n g  and
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l i a b ility should not be contingent u p o n  p r o v i d i n g  n otice of 
some p r o h i b i t i v e  act. H 3  198 goes f a r  to address t h ese 
concerns. However, Sealaska beli e v e s  that the e n c l o s e d  
s u b s t i t u t e d  sections woul d further c l a r i f y  the legis l a t u r e ' s  
intent r e g a r d i n g  protection from u n p e r m i s s i v e  use of land and 
limiting liabi lity for permissi ve use of land.

Sincerely,

SEALASKA C O R P O R A T I O N

Robert W'A JLdescher 
Senior V i c e  President 
Resource M a n a g e m e n t

RWL/amt 
s\ r e p.ltr
Attachme nts: Proposed substitute for S e c t i o n  3 

Proposed substitute for S e c t i o n  7 
cc/enc: Sen. J im Duncan

Sen. Richard Eliason
Sen. Lloyd Jones
Rep. Peter Goll
Rep. Ben Grussendorf
Rep. Bill Hudson
Rep. Robin Taylo r
Rep. Fran U lmer
Byron I. Mall ott
Sa m  Kito
J a n i e  Leask
J o h n  Hartle
Larry Kimball
Stephen F. Sorensen, Esq.
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P R O P O S E D  S U B S T I T U T E  FOR S E C T I O N  3 

OF CS F O R  S P O N S O R  S U B S T I T U T E  F O R  

H O U S E  B ILL NO. 198

3. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  to read:

Sec. 0 9 . 4 5 . 7 9 5 .  C I V I L  L I A B I L I T Y  FOR P E R S O N A L  I N J U R Y  O R

DEATH O C C U R R I N G  ON I M P R O V E D  O R  U N I M P R O V E D  LAND.

(a) A n  o w n e r  of u n i m p r o v e d  land o w e s  n o  d u t y  o f  c a r e  to

keep t h e  l and safe for e n t r y  or use b Y o t h e r s  in v i o l a t i o n

of A S  11.46, or to give a w a r n i n g  of a d a n g e r o u s  condi t i o n ,

use; s t r u c t u r e  or a c t i v i t y  on the l a n d .

(b) A  l a n d  [AN] o w n e r  [OF U N IMPROVED LAND] is not l i a b l e  in

tort f o r  d a m a g e s  for the injury or d e a t h  of a p e r s o n  w h o

enters o n t o  or rema i n s  on the u n i m p r o v e d  p o r t i o n  of the land 

if

(1) the injury or d e a t h  r e s ulted f r o m

(A) the f a i l u r e  of the p e r s o n  e n t e r i n g  the land 

to e x e rcise care; or

(B) a n a t u r a l  c o n d i t i o n  of the u n i m p r o v e d  p o r t i o n  

of the property; or

(C) a m a n - m a d e  condition o n  a p o r t i o n  of the

u n i m p r o v e d  p r o p e r t y  existing a f t e r  tha t  p o r t i o n  of
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the p r o p e r t y  ha s  b e e n  a b a n d o n e d  and the p r o p e r t y

has b e g u n  to r e v e r t  to an u n i m p r o v e d  state; or

(D) the c o n d i t i o n  of a p o r t i o n  of land t h a t  wa s  

improved by a t h i r d - p a r t y  w i t h o u t  the k n o w l e d g e  or 

p e r m i s s i o n  o f  the owner; or [AND]

(2) the p e r s o n  h a d  no r e s p o n s i b i l i t y  to c o m p e n s a t e  the 

o wner for the p e r s o n ' s  use or o c c u p a n c y  of the land.

(c) "U n i m p r o v e d  land" shall incl u d e  land u p o n  w h i c h  the 

construction/ i n s t a l l a t i o n ,  or p l a c e m e n t  of an y  s t r u c t u r e , 

fixture, device or o t h e r  i m p r o v e m e n t  enables, a s s i s t s  or 

o t h e r w i s e  furthers the s u b s i s t e n c e  or o ther c u s t o m a r y  or 

t r a d i tional uses of suc h  land, or the h a r v e s t  of ti m b e r  

thereon, i n c l u d i n g  r o a d  c o n s t r u c t i o n  and a c t i v i t i e s  r e l a t i n g  

to reforestation, s i l v i c u l t u r e  or o t h e r  s i m i l a r  r e s o u r c e  

e n h a n c e m e n t  p r a c t i c e s .

R A T I O N A L E :

M U C H  OF THE P R I V A T E  L A N D  IN S O U T H E A S T  A L A S K A  C O N T A I N S  

L O G G I N G  ROADS. WHE N  T I M B E R  H A R V E S T I N G  IS COMP L E T E D ,  T H E S E  

L O G G I N G  ROADS A R E  PUT T O  BED, W I T H  C U L V E R T S  A N D  B R I D G E S  R E M O V E D  

A N D  N A T U R A L  V E G E T A T I O N  IS P E R M I T T E D  TO G R O W  O V E R  TH E  ROADS. THIS 

IS D O N E  AS R E Q UIRED BY A L A S K A ' S  F O R E S T  P R A C T I C E S  ACT.

PAGE - 2 -



'

U N D E R  T H E  C U R R E N T  P R O V I S I O N S  O F  T H I S  B I L L ,  A  P R I V A T E

L A N D O W N E R  W O U L D  N O T  B E  L I A B L E  F O R  I N J U R Y  O R  D E A T H  IF P E R M I S S I O N  

W A S  G I V E N  F O R  R E C R E A T I O N A L  USE, N O R  W O U L D  T H E R E  B E  A N Y  L I A B I L I T Y  

F O R  A N Y  I N J U R Y  O R  D E A T H  IF T H E  P R O P E R T Y  W E R E  U N I M P R O V E D .

H O W E V E R ,  B E C A U S E  O F  T H E S E  A B A N D O N E D  R O A D S ,  L I A B I L I T Y  C O U L D  

A T T A C H .  T H E  P R O P O S E D  S E C T I O N  3 A D D R E S S E S  T H I S  C O N C E R N .  

F U R T H E R ,  I F  N O  D U T Y  O F  C A R E  IS O W E D  T O  A N  I N V I T E E ,  P E R M I T T E E ,  O R  

L I C E N S E E ,  T H E N  N O  D U T Y  S H O U L D  B E  O W E D  T O  A  T R E S P A S S E R .  T H I S  

W O U L D  B E  IN A C C O R D  W I T H  T H E  C O M M O N  L A W  P R I N C I P L E  T H A T  N O  D U T Y  O F

C A R E  IS O W E D  T O  A  T R E S P A S S E R .  T H I S  P R I N C I P L E  S H O U L D  B E  C L E A R L Y

E S T A B L I S H E D  I N  T H I S  B I L L .  T H E  P R O P O S E D  N E W  S E C T I O N  3 F O R  H O U S E  

B I L L  1 9 8  C O V E R S  T H I S  A S  W E L L .

PAGE - 3 -
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P R O P O S E D  S U B S T I T U T E  F O R  S E C T I O N  7 
O F  C S  F O R  S P O N S O R  S U B S T I T U T E  F O R  

H O U S E  B I L L  NO. 1 9 8

* Sec. 7. A S  1 1 . 4 6 . 3 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n

t o  r e a d :

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  if t h e  n o t i c e

(1) is p r i n t e d  l e g i s b l y  i n  E n g l i s h ;

(2) is a t  l e a s t  144 s q u a r e  i n c h e s  i n  s i z e ;

(3) c o n t a i n s  t h e  n a m e  a n d  a d d r e s s  o f  t h e  p e r s o n  

u n d e r  w h o s e  a u t h o r i t y  t h e  p r o p e r t y  is p o s t e d  a n d  t h e  n a m e  a n d  

t h e  a d d r e s s  o f  t h e  p e r s o n  w h o  is a u t h o r i z e d  t o  g r a n t  

p e r m i s s i o n  t o  e n t e r  t h e  p r o p e r t y ;

(4) is p l a c e d  a t  e a c h  r o a d w a y  o r  a t  e a c h  w a y  o f  

a c c e s s  o n t o  t h e  p r o p e r t y  w h i c h  is k n o w n  t o  t h e  l a n d o w n e r ;  in  

t h e  c a s e  o f  i s o l a t e d  t r a c t s ,  n o t i c e  m a y  b e  p l a c e d  a l o n g  t h e

p e r i m e t e r  a t  e a c h  c a r d i n a l  p o i n t s  o f  t h e  i s o l a t e d  t r a c t ;  a n d

(5) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  t h a t  t h e  

p o s t i n g  is d i r e c t e d  a g a i n s t  s u c h  a s  " n o  t r e s p a s s i n g , "  " n o  

h u n t i n g , "  " n o  f i s h i n g , "  " n o  d i g g i n g , "  o r  a s i m i l a r  

p r o h i b i t i o n .

s \ s e c 7 . d o c



T E S T I M O N Y  O F  R O B E R T  W. L O E S C H E R  
B E F O R E  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  

O N  H O U S E  B I L L  198 
M a r c h  29, 19 8 8

M Y  N A M E  IS R O B E R T  W. L O E S C H E R .  I A M  T H E  S E N I O R  V I C E  

P R E S I D E N T  R E S O U R C E  M A N A G E M E N T  F O R  S E A L A S K A  C O R P O R A T I O N ,  T H E  

N A T I V E  R E G I O N A L  C O R P O R A T I O N  F O R  S O U T H E A S T  A L A S K A .  S E A L A S K A  

P R E S E N T L Y  O W N S  A P P R O X I M A T E L Y  2 3 8 , 0 0 0  A C R E S  O F  S U R F A C E  A N D  4 9 3 , 0 0 0  

A C R E S  O F  S U B S U R F A C E  L O C A T E D  T H R O U G H O U T  S O U T H E A S T  A L A S K A .  

S E A L A S K A  W I L L  A L S O  R E C E I V E  A P P R O X I M A T E L Y  1 0 0 , 0 0 0  A C R E S  O F  S U R F A C E  

A N D  S U B S U R F A C E  A S  P A R T  O F  I T S  F I N A L  E N T I T L E M E N T  U N D E R  T H E  A L A S K A  

N A T I V E  C L A I M S  S E T T L E M E N T  A C T .  A L M O S T  A L L  O F  S E A L A S K A ' S  L A N D  IS 

R E M O T E ,  U N I M P R O V E D ,  B U T  A C C E S S I B L E  BY L A N D ,  A I R  A N D  W A T E R .  A S  

T H E  M A J O R  P R I V A T E  L A N D  O W N E R  F O R  S O U T H E A S T  A L A S K A ,  S E A L A S K A  W O U L D  

L I K E  T O  E X P R E S S  I T S  S U P P O R T  F O R  H O U S E  B I L L  198.

S E A L A S K A  C O R P O R A T I O N ,  I N  C O N C E R T  W I T H  T H E  A L A S K A  F E D E R A T I O N

O F  N A T I V E S ,  H A V E  R E V I E W E D  T H E  C O M M I T T E E  S U B S T I T U T E  F O R  T H E

S P O N S O R  S U B S T I T U T E  O F  H B  198. I N  R E S P O N S E  T O  T H E  C O N C E R N S

E X P R E S S E D  B Y  M E M B E R S  O F  T H I S  C O M M I T T E E ,  W E  N O W  O F F E R  T H E  P R O P O S E D

D R A F T  A S  A  S U B S T I T U T E  F O R  T H E  P R E S E N T  C O M M I T T E E  S U B S T I T U T E  F O R  H B

198. B O T H  S E A L A S K A  A N D  A F N  F E L T  T H A T  H B  198 C O N T A I N E D  S O M E

A M B I G U I T Y  A N D  D U P L I C A T I O N  W H I C H  N E E D E D  T O  B E  A D D R E S S E D .  O U R

D R A F T ,  W H I C H  IS O F F E R E D  T O  T H I S  C O M M I T T E E ,  IS O U R  E F F O R T  T O

P R O V I D E  A  M U C H  C L E A N E R  V E R S I O N  O F  T H I S  B I L L .  T H I S  D R A F T ,  H O W E V E R

R O B E R T  W. L O E S C H E R  P A G E  - 1 -
T E S T I M O N Y



S T I L L  P R E S E R V E S  T H E  P R O V I S I O N S  W H I C H  P R O T E C T  T H E  L A N D O W N E R  F R O M  

C E R T A I N  T Y P E S  O F  L I A B I L I T Y .

T H E  N E W  D R A F T  O F  H B  198 H A S  C O N D E N S E D  T H E  P R O V I S I O N S  

C O N C E R N I N G  R E C R E A T I O N A L  U S E  I N  S E C T I O N  1 O F  H B  1 9 8 .  

A D D I T I O N A L L Y ,  W E  P R O P O S E D  T H A T  N E W  S E C T I O N S  B E  A D D E D  T O  I N S U R E  

T H A T  N O  P R O P E R T Y  R I G H T S  W I L L  B E  C R E A T E D  O R  C O N V E Y E D  T H R O U G H  

R E C R E A T I O N A L  U S E  O F  P R O P E R T Y .

S E C T I O N  2 O F  H B  1 9 8  C O N C E R N I N G  T R E B L E  D A M A G E S  F O R  G E O L O G I C A L  

T R E S P A S S  R E M A I N S  T H E  S A M E  I N  O U R  D R A F T .  S E C T I O N  3 O F  H B  198, 

W H I C H  S O U G H T  T O  A M E N D  A S  0 9 . 4 5 . 7 9 5 ,  H A S  B E E N  A L T E R E D  T O  A D D R E S S  

T H E  C O N C E R N S  O F  T H I S  C O M M I T T E E  A N D  T O  B R I N G  T H E  A M E N D M E N T -  I N T O

C O N F O R M I T Y  W I T H  T H E  P R O P O S E D  V E R S I O N  O F F E R E D  B Y  S E N A T O R  D U N C A N .

\

O U R  R E - D R A F T  O F  H B  198 R E D U C E D  T H E  S P E C I F I C  I N S T A N C E S  O F  

T R E S P A S S  T O  I N C L U D E  O N L Y  T H O S E  A C T S  W H I C H  H A V E  B E E N  A M B I G U O U S  A S  

T O  W H E T H E R  S U C H  A C T S  C O N S T I T U T E D  T R E S P A S S .  U N D E R  O U R  R E - D R A F T ,  

T H O S E  A C T S  W O U L D  N O W  B E  C O N S I D E R E D  T R E S P A S S .  S E C T I O N  7 O F  H B  198 

H A S  B E E N  A L T E R E D  T O  C L E A R L Y  E S T A B L I S H  T H E  R E Q U I R E M E N T S  F O R  

P O S T I N G  O F  S I G N S  T O  P R O H I B I T  T R E S P A S S .  T H I S  L A N G U A G E  H A S  B E E N  

P R E V I O U S L Y  P R O P O S E D  B Y  S E A L A S K A  I N  I T S  E A R L I E R  C O M M E N T S  R E G A R D I N G  

H B  198.

W E  F E E L  T H A T  T H I S  N E W  D R A F T  O F  H B  1 9 8  P R E S E R V E S  T H E  S A M E  

C O N C E R N S  A D D R E S S E D  I N  T H E  E A R L I E R  V E R S I O N  O F  H B  198. H O W E V E R ,  W E

R O B E R T  W. L O E S C H E R  P A G E  - 2 -
T E S T I M O N Y



B E L I E V E  T H A T  T H I S  V E R S I O N  IS M O R E  S U C C I N C T  A N D  C L E A R E R .  I T  

R E S O L V E S  T H E  A M B I G U I T I E S  W H I C H  E X I S T E D  I N  H B  198. W E  E N C O U R A G E  

T H I S  C O M M I T T E E  T O  R E V I E W  T H I S  N E W  D R A F T  A N D  A D O P T E D  I T  A S  T H I S  

C O M M I T T E E ’S S U B S T I T U T E  F O R  H B  198.

T H A N K  Y O U  F O R  Y O U R  T I M E  A N D  I N T E R E S T .

R O B E R T  W. L O E S C H E R  
T E S T I M O N Y

PAGE -  3 -



411 W. 4th A venue, Suite 301 •  A nchorage, A laska 99501 • P hone (907) 274-3611

August 11, 1987

Mr. John Sund
State House of Representatives 
2504 Second Street 
Ketchikan, A l a s k a  99901

Dear Repr e Sund:

E n c losed for your r e v i e w  and use are copies of National 
R ecrea t i o n  and Park Association L a w  R e v i e w  articles that 
address issues relevant to public recreational use of 
private land. I believe the material addresses several 
of the issues that were brought forward by the j u d i c i a r y  
committee on House Bill 198.

I appreciate your interest in this issue. I a m  available 
to w o r k  w i t h  you or your staff on HB 198 at your convenience, 
I am hopeful that progress can be m a d e  on the bill early 
on in the coming session.

Thanks again. I hope your summer has been enjoyable.

Best rhgards,

Lawrfence H^/^imball, Jr. 
Land M a nager

cc: Representative L yman Hoffman

Integrity • Pride in Heritage • Progress



P r e s i d e n t ' s  C o m m i s s i o n  

E x a m i n e s  P u b l i c  R e c r e a t i o n  o n  P r i v a t e  L a n d s

O n M arch 10. ;9 fc . >.*n,itor 
Mnicoim. W aliop (R -\'-T  ctv.ditcled 
a w ort-snor in W ashington. DC. lu 
ex.itr.mv recreation on private iands. 
The Task Force on Recreation or. Pri­
vate Lai.c^. an ad hoc croup or some 
tw en :\ o ream  cat urns and acencies 
incliidtnc tne PrtMoent - C om m is­
sion on Americans O utcoori, scon- 
sored trie workshop. The purpose o i 
tile  w o rk sh o p  w as described as 
toliows:

Private iands constitute nearly 
tw o-:hircs oi our nation and host 
many recreational activities. The 
potential for private lanes to pro- 
vioe even more recreation cppor- 
tun ties is great. Yet many private

James C. Kozlowski, J.D.

RPLR
landowners have concerns, rang­
ing trom liability to vandalism, 
wnic'n prevent them from open­
ing their ands for recreational 
use. Incentives capabie of counter- 
daiancing these concerns arc not 
well understood. This workshop

•j.-of.s to cxuiore the issues reiateci 
to recreation or. private lands, 
fortes adaresseu will inctuoe pri­
vate kina.- ow nersn ip  patterns 
and tne avatiabtitiy oi those lands 
tor pubi:: recreation, problems 
mat attempt to restrict access and 
incentives tor increasing recrea­
tional access and opoortumtv.

in bringing togetner experts in 
the ficlc, the Task Force on 
Recreation on Private Lands seeks 
10 understand the concerns of pri­
vate landowners, the actual issues 
which need to oe contronted, and 
the possible solutions to these 
problems which will realize the 
potential contribution  of these 

Continued

N a t io n a l  R e c r e a t i o n  a n d  P a r k  A s s o c ia t io n ' s  
llth Annual

P a r k  P l a n n i n g  a n d  M a i n t e n a n c e  S c h o o l  
Colorado Springs, Colorado August 17-20

A  t w o - y e a r  c o u r s e  c o n s i s t i n g  o f  t w o  a n n u a l  4  d a y  s e s s i o n s  o f  s t u d y  a n d  

l e c t u r e s .  A l s o  o f f e r e d  a n d  r u n n i n g  c o n c u r r e n t l y  w i t h  t h e  t w o - y e a r  

s c h o o l  i s  a  G r a d u a t e s  I n s t i t u t e .

For further information contact:

G W .  M e t c a l f  f y — F r a n k  D. Cosgrove
K e v n o t c  Speaker f  w « t e m  Reeiona! Duecior

^ _______ i l l '  /  PC bo, 6900



i a n a s  ro  A m e r i c a  s r e c r e a t i o n  
s e e d s .  T h e  w o r k s h o p  w i l l  be  c o n ­
d u c t e d  i n  c o n j u n c t i o n  w i t h  t h e  
P r e s i d e n t ' s  C o m m i s s i o n  o n  A m e r ­
i c a n s  O u t d o o r s  a n d  w i l l  b e  m o d e r ­
a t e d  b y  m e m b e r s  o f  t h e  C o m m i s ­
s i o n .

I w as a m em ber of a panel address­
ing "The Challenges" of recreation 
on private lands. Members of m y 
panel included individuals repre­
sen tin g  sm all w ood land  ow ners, 
ranchers, the electric power indus­
try , and the forest products industry. 
M y assigned topic was "Legal Views 
on Liability." What follows is a sum ­
m ary  of m y rem arks prepared for 
the w orkshop.

Look to  E x isting  
R ecrea tio n a l Use S ta tu te s* ,

There is nothing new urtder the 
sun. We have been this w ay before. 
In 1965, Suggested Stale Legislation by 
the  Council of State G overnm ents 
advocated a model recreational use 
statute. This statu te was designed to 
en co u rag e  p riv a te  in d iv idua ls to  
open  their lands for public recrea­
tional use. Sim ilarly, the stated pur­
pose of this w orkshop, more than

tw enty  years after the  model recrea­
tional use statute w as published, is to 
facilitate public recreational oppor­
tunities on private lands.

In jurisdictions w here a recrea­
tional use statute exists, there is no 
landow ner liability for recreational 
in juries a ttr ib u ta b le  to o rd in a ry  
negligence i.e. m ere carelessness. To 
recover damages, the injured recrea­
tional user, w ho entered the pre­
mises free of charge, must prove 
w illfu l or w a n to n  m isco n d u c t. 
Unlike ord inary  negligence, such 
misconduct is m uch m ore outrageous 
behavior dem onstrating an utter dis­
regard for the physical well-being of 
others.

At present, forty-seven jurisdic­
tions have enacted recreational use 
statutes. Most of these iaws are based 
upon the 1965 model act. The origi­
nal intent of this model legislation 
was to provide lim ited im m unity to 
private landow ners. However, these 
state recreational use statutes have 
also been held applicable to public 
entities. Under the terms of the 
Federal Tort Claims Act, the federal 
governm ent is liable for negligence 
"like a private individual" under the

law of the state w here the injury oc­
curred. As a result, these recreational 
use statutes intended for private in ­
dividuals have unirormJv been held 
applicable to the federal govern­
ment.

In addition, state recreational use 
statutes are applicable to the state 
and  local go” :nm ental entities in 
approxim ately tw elve jurisdictions. 
In some instances, these statutes are 
limited to recreational activities con­
ducted on rural lands. However, 
some state courts have found the 
recreational use statute applicable to 
urban lands. For example, the cities 
of O m aha and Detroit have suc­
cessfully raised the state recreational 
use statute as a defense to alleged o r­
d in ary  negligence liability for inj­
uries sustained in a public park.

Why is the applicability these state 
recreational use statutes to public en­
tities relevant in a discussion of 
recreation on private lands? In m y 
opinion, public recreational access to 
private land is m ore likely w hen  
viewed w ith in  the context of public 
recreational im m unity. Specifically, 
a significant provision in the model 
recreational use statute adopted by

T h e  N a t i o n a l  R e c r e a t i o n  a n d  P a r k  A s s o c i a t i o n  a n n o u n c e s  t h e

1 9 8 6  P a r k  a n d  R e c r e a t i o n  S e r i e s  o f  S e m i n a r s

The National Recreation and Park Association, in conjunction with various universities and professional organiza­
tions, offers paik  and recreation adm inistrators and m anagers the opportunity  to  advance their knowledge and job 
skills through intensified coursew ork in several specialized fields. The following sum m ary outlines 1986  educational 
opportun ities scheduled as of this date . Additional courses will be announced in future issues.

Executive Development Program for Park and 
Recreation Administrator*

March 23-28, 1986 
Indiana University, Bloomington, IN 

An extensive advanced education course designed lor park 
and recreation executives with general management 
responsibilities, and (or specialists about to assume general 
managenal responsibilities. Sponsored by NRPA and In* 
diana University in cooperation with Indiana Graduate 
School of Business. Tuition: S575.00 double occupancy,
S645.00 single occupancy (includes registration, housing, 
and meals). Contact James A. Peterson, School of HPER, 
Room 133. Indiana University, Bloomington, IN 47405. 
Tel. (812) 335-8037.

National Aquatics Management School 
Temp-*. Arizona— April 6 -10 ,1986 

An NRPA-sporoored two-year education program for ad­
ministrative and supervisory personnel responsible for 
managing swimming pool and aquatic programs and 
facilities. Tuition: TBA. Contact Jane Hrpps Adams, 
Regional Director, 1400 K Street, Suite 302, Sacramento, 
CA 95814. Tel. (916)441-0445.

TR Management School 
Ogle bay Part, Wheeling, WV 

March 16-23 ,1986  
The TR Management School Is co-sponsored by the 
Wheeling Par* Commission and the University of Mary­

land in cooperation with the National Recreation and Park 
Association. The purpose of the school is to provide the 
participant with an overview of the contemporary issues 
affecting the therapeutic recreation profession from a 
management level perspective. Contact: Dr. Diana 
Richardson, University of Maryland, College Park. MD 
20742. Tel. (301) 454-3290.

Fifth Leiiure and Aging Management School 
Oglabay Park. Wheeling, WV 

March 16 -23 ,19 86  
The Leisure and Aging Management School is sponsored 
by the National Recreation and Park Association, the 
Wheeling Park Commission, and the University of Mary­
land Center on Aging and Department of Rea cation. The 
two year curriculum is divided into a community tract and 
a clinical/extended care tract with some integration within 
lhe two traci framework. Contact: Fred Humphrey. 
Depanmcn! of Recreation, University of Maryland, 2367 
PERH Building, College Park, MD 20742. Tel. (301) 
454-3290.

Pacific Revenue Source* Management School 
Ucivenlty of California. San Diego, CA 

July 12*16 ,1986 
A two-year education program for managenal personnel 
who administer or pian to administer revenue producing 
facilities and programs A Graauatr Forum is avail?rie in*

graduates of any of the NRPA Revenue Sources Manage­
ment Schools. Tuition: TBA. Contact Jane Hipps Adams. 
Regional Director. 1400 K Street, Sulie 302, Sacramento, 
CA 95814. Tel. (916) 441-0445.

Park Planning & Maintenance School 
Colorado Springs, CO 
August 17 -20 ,1986 

NRPA Certificate & Diploma Program 
CEU’ s Awarded 

A two-year development program with a graduates In­
stitute. Here you will learn the latest techniques and 
methodologies being used In the field by those responsible 
for maintaining, developing and planning park and recrea­
tion facilities. Tuition: TBA, Sponsored by NRPA. Contact 
Frank D. Cosgrove. Regional Director, Western Service 
Center, P.O. Box 6900, Colorado Springs, CO 80934. TeJ. 
(303) 632-7031.

Park and Racrtadoo Safety School 
Colorado Spring*. CO 
Auguet 21-22 , 1986 

NRPA and National Safety Couvdl 
Certificate Program, CEU’a Awarded 

A one-year program. To teach you how to cooduci safety 
audits of your park and recreation facilities and how to set 
up a safety program lor your department. Turnon: TBA. 
Contact Frank D. Cosgrove. Regional Director. Western 
Service Center. P.O. Box 6900. Colorado Springs. CO 
°r\ “noi



CUSTOM MEDALS
• NO DIE CHARGL?
• Tour own Design. Si it & Shio*
• Uo 10 6 Hard Enamel Coioes
• Gold. Silner O'bronee fmisr,
• lour Choice cl Ribbon Coiot
• Carded m Poifoags
• Minimum Order 100
• 6-8 Weens Delivery
iStocX Swimming or Track Meoais 
available loi Immediate Deinery)

Send Rough Sketch 
4 tout Phone ho.

CUSTOM JEWELRY
• HO OIE CHARGE!
• Charms. Pins, heflags.

Tie Jacks, etc.
• Mai. Sue. I’ in

any Shape
• Minimum Older

100 Pieces
• W! Weeks Delivery

Write Today 
On Your Letterhead... 
For Prices & Sample

CUSTOM 
10IDIEMBROIDERED 
PATCHES

Made liom Tour Rough
Sketch • Choice of Colors 4 Shape.
Minimum-100 Pieces • 6-8 Weens delivery
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IT’S  DEPENDABLE!
T h e  E d s o n  B o n e  D r y  P u m p .

Edson Bone Dry Pumos gush 2600 gallons 
an hour. 24 hours a oay. with no priming or run-ory from intermit­
tent llow to worry aDout. The Model 120 litis ud to 25' and 
swallows the thickest solutions with uo to 505,s solids. Empty 
seotic tanks, excavations, holding tanks, ditcnes. construction 
sites... transfer pule. oils, acids, blood, Dowoer. graces. Frame 
and major components are aluminum wfule Dump oase is choice 
ol anodized aluminum or solid bronze. Large valves, hose capac­
ity and siraighl-through passages make Bone Dry virtually non­
clogging. Comoact size and lightness (from 45 lbs.) allow one 
man r alion. The rugged, versatile Edson Bone Dry Pump. It’s 
deper .able!
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Industrial Pump or 

Marine Pump Brochures.
2 5 8  I n d u s t r i a l  P a r k  R o u d  

--------------     N e w  B e d f o r d ,  M A  0 2 7 4 5
I N T E R N A T I O N A L  C a l l  |617) 9 9 5 -9 7 1 1

PImw CifCii CKier Mfhtt cvti numb** 12

m o s t  s t a t e s  p r e s e r v e s  l i m i t e d  i m ­

m u n i t y  f o r  l a n d s  l e a s e d  t o  t h e  s t a t e  

o r  l o c a l  g o v e r n m e n t  f o r  r e c r e a t i o n a l  

p u r p o s e s .  F u r t h e r ,  a n y  p a y m e n t  

r e c e i v e d  b y  t h e  p r i v a t e  l a n d o w n e r  

f r o m  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  

f o r  l e a s i n g  t h e  l a n d  i s  n o t  c o n s i d e r e d  

a  c h a r g e  o r  f e e  w i t h i n  t h e  m e a n i n g  

o f  t h e  r e c r e a t i o n a l  u s e  s t a t u t e .  T h u s ,  

l e a s e  p a y m e n t s  f r o m  p u b l i c  e n t i t i e s ,  

u n l i k e  e n t r y  f e e s  p a i d  t o  t h e  p r i v a t e  

l a n d o w n e r ,  w o u l d  n o t  d e p r i v e  t h e  

l a n d o w n e r  o f  l i m i t e d  i m m u n i t y  

u n d e r  t h e  r e c r e a t i o n a l  u s e  s t a t u t e .

I f  t h e  f r a m e w o r k  f o r  p r o v i d i n g  

p r i v a t e  l a n d o w n e r s  w i t h  r e c r e a ­

t i o n a l  i m m u n i t y  w a s  d e v e l o p e d  

m o r e  t h a n  t w e n t y  y e a r s  a g o ,  w h y  i s  

p u b l i c  a c c e s s  s t i l l  a n  i s s u e  t o d a y ?  M y  

o w n  e x p e r i e n c e  h a s  b e e n  t h a t  m o s t  

l a n d o w n e r s  a s  w e l l  a s  a t t o r n e y s  d o  

n o t  k n o w  t h a t  r e c r e a t i o n a l  u s e  

s t a t u t e s  e x i s t .  A s  a  r e s u l t ,  t h e  s t a t u t e s  

d o  n o t  n e c e s s a r i l y  e n c o u r a g e  p r i v a t e  

l a n d o w n e r s  t o  a l l o w  p u b l i c  a c c e s s  b y  

l i m i t i n g  l i a b i l i t y .  O n  t h e  c o n t r a r y ,  If  

l a n d o w n e r s  b e c o m e  a w a r e  o f  t h e  

r e c r e a t i o n a l  u s e  s t a t u t e ,  it  i s  a f t e r  a n  

i n j u r y  o c c u r s  a n d  c o u n s e l  r a i s e s  t h e  

s t a t u t e  a s  a  d e f e n s e  t o  n e g l i g e n c e  

l i a b i l i t y .

I n  t h o s e  f e w  i n s t a n c e s  w h e r e  l a n d ­

o w n e r s  k n o w  a b o u t  t h e  s t a t u t e ,  t h e r e  

is  a  p e r c e p t i o n  t h a t  r e c r e a t i o n a l  u s e  

s t a t u t e s  d o  n o t  p r o v i d e  s u f f i c i e n t  i m ­

m u n i t y  t o  a c t  a s  a n  i n c e n t i v e  f o r  

p u b l i c  a c c e s s .  P r i v a t e  l a n d o w n e r s  d o  

n o t  w a n t  t o  k n o w  i f  t h e y  w i l l  h a v e  a  
s u c c e s s f u l  d e f e n s e  t o  a  r e c r e a t i o n a l  

i n j u r y  l a w s u i t .  T h e i r  c o n c e r n  i s  

m u c h  m o r e  b a s i c ;  t h e y  w a n t  t o  

k n o w :  " C a n  I b e  s u e d ? - '  U n f o r ­
t u n a t e l y ,  t h e  a n s w e r  i n v a r i a b l y  is  

" y e s "  w i t h  o r  w i t h o u t  l i m i t e d  i m ­

m u n i t y  p r o v i d e d  b y  a  r e c r e a t i o n a l  

u s e  s t a t u t e .  A s  a  r e s u l t ,  t h e  l o w e r  

l a n d o w n e r  s t a n d a r d  o f  c a r e  ( f r o m  

o r d i n a r y  n e g l i g e n c e  t o  w i l l f u l  o r  

w a n t o n  m i s c o n d u c t )  i m p o s e d  b y  t h e  

r e c r e a t i o n a l  u s e  s t a t u t e  w i l l  n o t  e n ­

c o u r a g e  m o s t  p r i v a t e  i n d i v i d u a l s  t o  

o p e n  t h e i r  l a n d s  t o  p u b l i c  r e c r e a ­

t i o n a l  u s e .
I w o u l d ,  t h e r e f o r e ,  s u g g e s t  t h a t  

a n y  s o l u t i o n  t o  t h e  p r i v a t e  r e c r e a ­

t i o n a l  l a n d s  i s s u e  m u s t  a d d r e s s  t h e  

p r i v a t e  l a n d o w n e r s  v e r y  r e a l  c o n ­

c e r n s  a b o u t  b e i n g  s u e d .  W h e t h e r  y o u  

w i n  o r  l o s e ,  i t  h a s  b e e n  s a i d  t h a t  a  

l a w s u i t  i s  t h e  w o r s t  t h i n g  t h a t  c a n  

h a p p e n  t o  a n  i n d i v i d u a l  w i t h  t h e  e x ­

c e p t i o n  o f  d e a t h  o r  s e r i o u s  i l l n e s s .

T h e r e f o r e ,  t h e  c h a l l e n g e  t o  e n ­

c o u r a g i n g  p u b l i c  r e c r e a t i o n a l  a c c e s s  

t o  p r i v a t e  l a n d s  is  t o  s o m e h o w  i n s u l ­

a t e  t h e  p r i v a t e  l a n d o w n e r  f r o m  t h e  

c o s t s  a t t e n d a n t  t o  a  l a w s u i t .

T o  e n c o u r a g e  p u b l i c  a c c e s s  t o  p r i ­

v a t e  l a n d s ,  p u b l i c  a g e n c i e s  m u s t  e x ­

h i b i t  t h e  s a m e  d e g r e e  o f  c o m m i t m e n t  

a n d  f e r v o r  u s u a l l y  a s s o c i a t e d  w i t h  

l a n d  a c q u i s i t i o n  p r o g r a m s .  A s  a n  

a l t e r n a t i v e  t o  f e e  s i m p l e  a c q u i s i t i o n ,  

l e a s e  a g r e e m e n t s  w i t h  p r i v a t e  l a n d ­

o w n e r s  c a n  p r o v i d e  prublic  r e c r e a ­

t i o n a l  l a n d  w h e r e b y  t h e  p u b l i c  a g e n ­

c y  a g r e e s  t o  d e f e n d  a n d  i n d e m n i f y  

t h e  p r i v a t e  l a n d o w n e r .  T h e r e f o r e ,  

t h e  p r i v a t e  l a n d o w n e r  m a y  s t i l l  b e  

s u e d ,  b u t  t h e  p u b l i c  w i l l  h o l d  t h e  p r i ­

v a t e  l a n d o w n e r  h a r m l e s s ,  a b s o r b i n g  

t h e  c o s t  o f  d e f e n d i n g  t h e  l a w s u i t .  I n  

t h i s  w a y ,  p r i v a t e  l a n d o w n e r s  w i l l  

f e e l  l e s s  t h r e a t e n e d  b y  p o t e n t i a l  
l i a b i l i t y  w h e n  t h e y  o p e n  t h e i r  l a n d s  

t o  p ru b l ic  r e c r e a t i o n a l  u s e .  F u r t h e r ,  

t h e r e  n e e d s  t o  b e  a  p u b l i c  a w a r e n e s s  

c a m p a i g n  t o  e d u c a t e  p r i v a t e  l a n d ­

o w n e r s  t o  t h e  i m m u n i t y  a v a i l a b l e  t o  

t h e m  u n d e r  e x i s t i n g  r e c r e a t i o n a l  u s e  

s t a t u t e s .

I n  m y  o p i n i o n ,  e x i s t i n g  r e c r e a -  
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u o i m i  u s e  s t a t u t e s  C d N d u t x i U t u e i v  a u -  

a r e s s  t r i e  p u b l i c  a c c e s s  p r o b l e m .  W e ,  

t h e r e f o r e ,  d o  n o t  n e e d  s o m e  t y p e  o f  

i n a p p r o p r i a t e  " s i l v e r  b u l l r t "  l e g i s ­

l a t i o n  o n  t h e  f e d e r a l  l e v e l ,  o :  a  w h o l e  

n e w  s e t  o f  s t a t u t e s  o n  t h e  s t a t e  l e v e l  

c o n f e r r i n g  s o m e  t y p e  o f  l i m i t e d  

r e c r e a t i o n a l  i m m u n i t y .  W e  c a n  w o r k  

w i t h  w h a t  w e  a l r e a d y  h a v e  o n  t h e  

b o o k s  w i t h  l i t t l e  o r  n o  c h a n g e  t o  t h e  

e x i s t i n g  s t a t u t o r y  f r a m e w o r k .

W h e r e  n e c e s s a r y ,  h o w e v e r ,  I 

w o u l d  s u g g e s t  t h a t  r e c r e a t i o n a l  u s e  

s t a t u t e s  b e  a m e n d e d  t o  m a k e  i t  c l e a r  

t h a t  s u c h  i m m u n i t y  a p p l i e s  t o  p u b l i c  

e n t i t i e s ,  a s  w e l l  a s  p r i v a t e  i n ­

d i v i d u a l s .  I n  a  r e c r e a t i o n a l  i n j u r y  

l a w s u i t  i n v o l v i n g  p r i v a t e  l a n d  l e a s e d  

t o  a  p u b l i c  e n t i t y ,  t h e  p r i v a t e  l a n d ­

o w n e r  a s  w e l l  a s  t h e  g o v e r n m e n t a l  

a g e n c y  m a y  b e  s u e d .  I t  w o u l d ,  
t h e r e f o r e ,  b e  p r e f e r a b l e  t h a t  t h e  

l o w e r  s t a n d a r d  o f  c a r e  a s s o c i a t e d  

w i t h  t h e  r e c r e a t i o n a l  u s e  s t a t u t e  b e  

a p p l i c a b l e  t o  a l l  p o t e n t i a l  d e f e n ­

d a n t s ,  p u b l i c  a s  w e l l  a s  p r i v a t e .

A  u n i f o r m  s t a n d a r d  is  d e s i r a b l e  

b e c a u s e  t h e  s t a t e  o r  l o c a l  a g e n c y  w i l l  

b e  m o r e  w i l l i n g  t o  e n t e r  i n t o  a  l e a s e  

a g r e e m e n t  w h e r e b y  t h e  p u b l i c  e n t i t y  
a g r e e s  t o  d e f e n d  a n d  h o l d  t h e  p r i v a t e  

l a n d o w n e r  h a r m l e s s  w h e n  l i a b i l i t y  

m u s t  b e  b a s e d  u p o n  p r o o f  o f  w i l l f u l  

o r  w a n t o n  m i s c o n d u c t .  A  l o w e r  s t a n ­

d a r d  o f  c a r e  r e q u i r i n g  p r o o f  o f  

w i l l f u l / w a n t o n  m i s c o n d u c t  f o r  b o t h  

t h e  p u b l i c  a n d  p r i v a t e  p a r t i e s  i n  a  

l e a s e  o f  r e c r e a t i o n a l  l a n d  i n c r e a s e s  

t h e  l i k e l i h o o d  o f  a  s u m m a r y  j u d g ­

m e n t .  A  s u m m a r y  j u d g m e n t  d i s ­

m i s s e s  o r  r e s o l v e s  a  c a s e  p r i o r  t o  a  

f u l l  t r i a l .  T h i s  s i g n i f i c a n t l y  l o w e r s  

t h e  c o s t s  a t t e n d a n t  t o  l i t i g a t i o n .

C o o r d i n a t e d  E f f o r t  N e e d e d

A t t o r n e y s  d e f e n d i n g  r e c r e a t i o n a l  

i n j u r y  l a w s u i t s  t e n d  t o  b e  j u r i s d i c t i o n  

s p e c i f i c .  T h e y  a r e ,  t h e r e f o r e ,  n o t  

n e c e s s a r i l y  a w a r e  o f  t h e  s t a t u s  o f  

i K r e a t i o n a l  i m m u n i t y  i n  o t h e r  j u r i s ­

d i c t i o n s .  A s  a  r e s u l t ,  r e c r e a t i o n a l  u s e  

s t a t u t e s  a r e  b e i n g  i n t e r p r e t e d  b y  s t a t e  

c o u r t s  i n  v a r i o u s  w a y s .  M a n y  o f  

t h e s e  j u d i c i a l  i n t e r p r e t a t i o n s  d o  

n o t h i n g  t o  e n c o u r a g e  p r i v a t e  l a n d ­

o w n e r s  t o  o p e n  t h e i r  l a n d s  t o  p u b l i c  
r e c r e a t i o n a l  u s e .

H i s t o r y  h a s  t a u g h t  u s  t h a t  it  is  n o t  

e n o u g h  t o  g e t  t h e  s t a t u t e s  o n  t h e  

b o o k s .  T h e r e  a r e  4 7  r e c r e a t i o n a l  u s e  

s t a t u t e s ,  b u t  p o t e n t i a l  l a n d o w n e r  

l i a b i l i t y  f o r  a l l o w i n g  p u b l i c  r e c r e a ­

t i o n a l  a c c e s s  i s  s t i l l  a n  i s s u e .  N o  
d o u b t ,  w e  h a v e  c o m e  a  l o n g  w a y  

s i n c e  1 9 6 5 .  H o w e v e r ,  m u c h  n e e d s  t o  

b e  d o n e  t o  e n s u r e  t h a t  t h e s e  r e c r e a -

n o n a .  u s e  s t a t u t e s  a r e  r a v o r a o i y  i n -  • 
t e r p r e t e d  b y  t h e  c o u r t s .

I n  m y  o p i n i o n ,  t h e  r e c r e a t i o n  

f i e l d  n e e d s  t o  c o o r d i n a t e  i t s  e f f o r t s  i n  

t h e  a r e a  o f  r e c r e a t i o n a l  i n j u r y '  

l i a b i l i t y .  S p e c i f i c a l l y ,  s o m e  s o r t  o f  i n -  

s t i t u t i o n a l  b a s e  n e e d s  t o  b e  

d e v e l o p e d  t o  s h a r e  i n f o r m a t i o n  a n d  

r e s o u r c e s  o n  t h e  o v e r a l l  i s s u e  o f  

r e c r e a t i o n a l  i n j u r y  l i a b i l i t y .  F o r  

w a n t  o f  a  b e t t e r  t e r m ,  t h i s  p r o p o s e d  

t h i n k  t a n k  h a s  b e e n  r e f e r r e d  t o  a s  t h e  

" R e c r e a t i o n  L a w  I n s t i t u t e . "

I a m  c e r t a i n l y  n o t  a d v o c a t i n g  

a n o t h e r  f e d e r a l  a g e n c y  l i k e  t h e  

B u r e a u  o f  O u t d o o r  R e c r e a t i o n  o r  a  

H e r i t a g e  C o n s e r v a t i o n  a n d  R e c r e a ­

t i o n  S e r v i c e .  O n  t h e  c o n t r a r y ,  I t h i n k  

t h e  p r o p o s e d  I n s t i t u t e  w o u l d  b e  b e t ­

t e r  s u i t e d  t o  a  u n i v e r s i t y  e n v i r o n ­
m e n t  s u p p o r t e d  b y  t h o s e  a g e n c i e s  
u t i l i z i n g  i t s  s e r v i c e s .  O n e  w o u l d  e x ­

p e a  t h a t  t h e  i r e i u r a n c e  i n d u s t r y  

w o u l d  b e  i n t e r e s t e d  i n  s u p p o r t i n g  a  

c o o r d i n a t e d  e f f o r t  b y  t h e  r e c r e a t i o n  

f i e l d  t o  a d d r e s s  t h e  p r o b l e m  o f  

r e c r e a t i o n a l  i n j u r y  l i a b i l i t y .

I w o u l d ,  t h e r e f o r e ,  h o p e  t h a t  o n e  

o f  t h e  r e c o m m e n d a t i o n s  b y  t h e  

P r e s i d e n t ' s  C o m m i s s i o n  o n  A m e r i ­

c a n s  O u t d o o r s  w o u l d  b e  f o r  t h e  p r i ­

v a t e  s e a o r  t o  a e a t e  s u c h  a  R e c r e a ­

t i o n  L a w  I n s t i t u t e .  I n  s o  d o i n g ,  t h e  

P r e s i d e n t ' s  C o m m i s s i o n  c a n  e n s u r e  

t h a t  a n y  m o m e n t u m  c r e a t e d  i n  t h e  

a r e a  o f  r e c r e a t i o n a l  i n j u r y  l i a b i l i t y  

c a n  c o n t i n u e  b e y o n d  t h e  l i f e  o f  t h e  

C o m m i s s i o n .  A b s e n t  a  c o o r d i n a t e d  

i n s t i t u t i o n a l i z e d  a p p r o a c h  t o  t h e  

i s s u e  o f  r e c r e a t i o n a l  i n j u r y  l i a b i l i t y ,  I 

w o u l d  s u g g e s t  t h a t  t w e n t y  y e a r s  

f r o m  n o w  w e  w i l l  b e  b a c k  o n c e  a g a i n  

t o  e x p l o r e  t h e  l i a b i l i t y  c h a l l e n g e ,  i n ­

c l u d i n g  p u b l i c  r e c r e a t i o n a l  a c c e s s  t o  

p r i v a t e  l a n d s .

M r .  Kozlowski is an attorney in 
Springfield, VA. He is the author of 
the R e c r e a t i o n  a n d  P a r k s  L a w  R e ­

p o r t e r  and a member of the National 
Society for Park Resources Board of 
Directors.

WERE FIGHTING FOR 
\OUR LIFE

0
A m e r i c a n  H e a r t  

A s s o c i a t i o n



A  “C u t  a n d  P a s t e ” o f  M o d e l  

R e c  U s e  L a w  t o  I n c l u d e  P u b l i c

B y Jam es C. K oz low sk i, J.Q.. Pb.D

Ac its m e e tin g  in .Anaheim. Cali­
fo rn ia  o n  O c to b e r  21 . 19S6. the- 
B oard  o f  T ru s tees  o f  th e  N ational 
R ecreation  an d  Park A ssociation  e n ­
d o rs e d  th e  fo llow ing  p o l io -: "It is 
th e  p o l io - o f  th e  T ru s te e s io f  the  
N a t io n a l  R e c r e a t io n  a n d 'P a r k  
A ssociation to  e n c o u ra g e  anil he lp  
p ro m o te  th e  e n a c tm e n t o f  state rec ­
rea tio n a l u se  sta tu tes."  This policy 
w a s  o n e  o f  s e v e r a l  s ta te m e n ts  
a d o p te d  re g a rd in g  th e  p erce iv ed  
"liability  crisis." U n d e r a re c re a tio n ­
al u se  sta tu te , th e  la n d o w n e r  ow es 
n o  d u n r o f  ca re  to  a rec rea tio n a l user 
o n  th e  p re m is e s  f re e  o f  ch a rg e .

.Although th e re  is n o  liability  for 
o rd in a ry  n eg lig en ce , liability will be  
im p o sed  fo r willful o r  w an to n  m is­
c o n d u c t. Vi’illfu l o r  w a n to n  m is­
c o n d u c t ,  u n l ik e  o r d in a r y  n e g li­
g e n c e ,  g o e s  b e y o n d  m e r e  
ca re lessn ess , it is m o re  o u trag eo u s  
b eh av io r w hich  d e m o n s tra te s  an u t­
te r  d is re g a rd  for th e  physical w ell 
b e in g  o f  e th e rs .

D e sp ite  th e  NRPA p o licy  s ta te ­
m ent. e n ac tm en t o f  rec rea tio n a l use 
sta tu tes is no t th e  real issue. Fony- 
n in e  ju r i s d ic t io n s  h a v e  a lre a d y  
e n a c te d  re c re a tio n a l u se  sta tu tes. 
My re sea rch  o n  th is  to p ic  iden tified

th e  fo llow ing state co d e  citations for 
ex is tin g  rec rea tio n a l u se  statu tes. 
To the  best o f  mv know ledge, each 
o f  th e se  sta tu tes is still g o o d  law.

A labam a: .Ala. C ode § 15-1.
A rizona: Ariz. Rev. Stat. .Ann. § 

3351.
.Arkansas: .Ark. Stat. Anti. §§ 50- 

1101-1107 ( 19” 1).
C alifornia: Cal. Civil C ode § S-t'i 

(W est Supp. 19S1).
C o lo rado : Col. Rev. Stat. §§ 33-41- 

101-105 (1SF-U.
C o n n e c tic u t:  C o n n . G en . Stat. 

Ann. §§ 52-55_f-55“ i (S upp  1981).
D elaw are; Del. C ode .Ann. t i t .", §§ 

5901-5907 (1 9 r 5).
Florida: Fla. Stat. .Ann. § 3~5-251 

(W est 19r 4).
G eorg ia : Ga. C ode .Ann. §§105- 

403-409 (1968).
Hawaii: Haw Rev. Stat. §§ 520-1 to 

*8- Contin.'.ed

0  W a t e r p r o o f i n g  M e m b r a n e s

RS ASSOCIATION

D E R M A B 1 T  I N D U S T R I E S  I n c .

524 PATERSON AVENUE 
E. RUTHERFORD. NJ 07073 
(201) 939-3826

MODIFIED BITUMEN MEfdBRANES REINFORCED 
WITH POLYESTER-FABRIC CORE FOR THE PER­
MANENT REPAIR & RECONSTRUCTION OF 
SEVERELY CRACKED & DETERIORATED “ALL 
WEATHER" TENNIS COURTS. TRACKS & OTHER 
SPORT & RECREATIONAL ACTIVITY 
PAVEMENTS. EASILY SURFACED WITH ANY 
SPORT SURFACING SYSTEM. ASSURANCE OF 
LONG, CRACK FREE. PAVEMENT LIFE-CYCLE 
WITH BUILT-IN RESILIENCE WHEN INCOR­
PORATED INTO NEW CONSTRUCTION. SEND 
FOR LITERATURE. SAMPLES AND INSTALLA­
TION SPECIFICATIONS.

i t 5
PS^$|NYSRPS

■*VS COURT I 
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Park and Recreation Equipment

•  ALUMINUM PICNIC TABLES
and ROUND CARObSEL TABLES

e RELIABLE BELSON'PICNIC TABLES
•  CAMPSTOVES and CAMPFIRE PITS
•  PARK BENCHES and SHELTERS
•  1LEACHERS and GRANDSTANDS

•  CHEMICAL TOILETS
•  FUN-O-MATIC Playground Equip.

BELSON KANUFACTURING CO, INC. North Aurora, Illinois B0W2
Pflndp4l PUnf G*n*r«l Oflkn

Please ctrcb nwwr service card number 18

A u to m a te d  P a rk s  a n d  R e c re a t io n  M a n a g e m e n t

cityT IM E  tu r n s  a m ic r o c o m p u te r  in to  a c le rk  to  
p r o c e s s  r e g is t r a t io n s  a n d  r e s e rv a tio n s .  A f te r  all, 
y o u  h a v e  m o re  im p o r ta n t  th in g s  to  do .

•P revents Overbooking 
Classes/Facilities 

•Provides Cost Analysis 
• ForAIIIBM? -com patibles

•G enerates All Forms 
•Easy to Use M enus 
•P roduces Rosters and 

Mailing Labels

CALL FOR A FREE BROCHUREfmsiatiL 1913) M2-752S 
B04 New (Hampshire 
Lawrence. Ks. 66PU J

IBM u i ruguicrw inoerrun. ot 
InicmjiKxut BuiirrtiS Machines Corp

P Im s*  circle rw o « f  service card number 13

Id a h o : Id a h o  C o d e  § 36-160-i 
(S u p p . 1981).

Illinois: 111. Ann. Stat. ch. " 0  §§
31-37 (S m ith -H u rd  Supp. 1981). 

Ind iana: Ind. C ode .Ann. § 14-2-6-
3.

Iow a: Iow a C ode Ann. §§ 111C.1- 
111C.7 (W est Supp. 1981).

Kansas; Kan. Stat. .Ann. §§ 58-3201 - 
3207 (1976).

K entucky: Ky. Rev. Stat. .Ann. § 
150 645 (B aldw in  Supp. 1980).

L ou isiana: La. Rev. Star. .Ann. § 
9:27'95 (W est Supp. 1981).

M aine: Me. Rev. Stat. .Ann. tit. 12. 
§§ 3001-3005 (Supp. 1981).

M aryland: Md. Nat. Res. C ode .Ann. 
§§ 3-1102-11 0 S (1 9 “4).

M assachusetts: Mass. G en. Laws 
Ann. ch. 21 § 1“ C (W est 19~3)- 

M ichigan: Mich. C om p. Laws .Ann 
§ 300.201 (196").

M in n e s o ta :  M in n . S ta t . A n n . 
§§8“ 01-S --026 ( 1 9 ~ ) .

M ississippi: Miss. C ode .Ann. § 89- 
2-1- et seq . (1985).

M is s o u r i :  M o. S ta t . A nn

53‘7.345-53“ 347.
M ontana: M ont. C ode Ann. §§ "0- 

16-301-302.
N ebraska: Neb. Rev. Stat. §§ 37- 

1001-1008 (1978).
Nevada: Nev. Rev. Stat. § 41.510 

(1 9 -9 ).
N ew  H am psh ire : N.H. Rev. Stat. 

.Ann. § 212:34 ( 19~8).
N ew  J e rs e y : N.J. Stat. A nn. §§ 

2A:42A-2-42A-5 (W est Supp. 1981).
N ew  M exico: N.M. Stat. Ann. § 17- 

4-7 (1978).
New York: N.Y. G en. O blig . Law §

9-103 (M cK inney Supp. 1981). 
N orth  C arolina: N.C. G en. Stat. §§

113-120.5-120.6 (1 9 “ 5).
N orth  Dakota: N.D. Cent. C ode 

§§53-08-01-06 ( 1 9 " 4 ).
O h io :  O h io  Rev. C o d e  A n n . 

1533 .1S1 (Page 19~8).
O k lahom a: O kla. Stat. .Ann. “ 6. §§

10-15 (W est 19-6).
O r e g o n :  O r e .  R e v . S t a t .  

§§105.655-105.680 i l 9 “ 9).
Pennsylvania: Pa. Stat. .Ann. tit. 68. 

§§ 4 -1 -4 -8 ( P a r d o n  S u d d .

1981).
R hode Island: R.I. G en. Laws §,

32-6-1- to  -7.
S ou th  C arolina: S.C. C ode §§27-3-

10-70 (1 9 ” ).
S ou th  Dakota: S.D. C om p. Laws 

.Ann. § 20-9-5 (S upp . 19“9).
T en n essee : T enn. C ode Ann. §§ 

51-801-805 (1 9 -7 ).
Texas: Tex. Rev. Civ. Stat. Ann. an . 

16 (V ernon  1969).
Utah: Utah C ode Ann. §§ 5714-1 to

V erm ont: Vt. Stat. .Ann. tit. 10 § 
5212 (1973).

V irg in ia : Va. C o d e  § 29-130.2  
(S upp . 1981).

W a sh in g to n : W ash. Rev. C o d e  
.Ann. §§ 4.24.200-210 (Supp. 1981)

W est V irginia: W.Va. C ode §§ 19- 
25-25-6 (1 9 “ ").

W isconsin: Wis. Stat. .Ann. § 2968 
(W est 19“ 3).

W yom ing: Wyo. Stat. § 3-+-19-101 - 
1 0 6 (1 9 — ).

W ith m in o r variations, m any o f 
th e  a b o v e  c i te d  fo rrv -n in e  law s



. a d h e re  to  th e  fo rm at o f  a m o d e l sta­
tu te  d e sc rib e d  below . T his m o d e l 
sta tu te , en titled  "P ublic R ecreation  
o n  P rivate  Lands. L im ita tio n s  on  
Liability," a p p e a re d  in the  1965 e d i­
tio n  o f  Suggested State Legislation 
f r o m  t h e  C o u n c i l  S t a t e  G o v ­
e rn m en ts . To date , s ta te  c o u rts  in 
o n ly  n in e te e n  ju r isd ic tio n s  have 
c o n s id e re d  d irec tly  o r  in d irec tly  the 
a p p lic a b ili ty  o f  th e s e  s ta tu te s  to  
p u b lic  e n tit ie s . O f  th is  n u m b e r ,  
tw elve lu risd ic tio n s have e x te n d e d  
lim ited  rec rea tio n a l u se  im m unity  
to  p ub lic  en tities. U n d e r th e  te rm s 
o f  th e  F edera l T o n  C laim s Act. th ese  
sta tu tes a re  un ifo rm ly  h e ld  ap p lic ­
a b le  to  th e  fe d e ra l g o v e rn m e n t. 
(F o r  a fu r th e r  d is c u s s io n  o f  th e  
applicability* o f  re c re a tio n a l use  sta­
tu te s  to  p u b l ic  e n ti t ie s ,  s e e  th e  
"NRPA Law Review" for O c to b e r  and  
N o v e m b e r  1986 , a n d  F e b r u a r v  
1987.)

P erhaps th e  real policy* issu e  b e ­
fo re  th e  N ational R ec rea tio n  an d  
Park A ssociation is, th e re fo re , to  e n ­
c o u r a g e  a n d  h e lp  p r o m o te  th e  
m odifica tion  o f ex is tin g  re c re a tio n ­
al u se  sta tu tes to  b ro a d e n  ex isting  
im m u n ity  to  in c lu d e  p u b lic  p a rk  
an d  re c rea tio n  agencies. XX’ith this 
ob jective in m ind , I have  s u p e r im ­
p o se d  language from  ex is tin g  re c ­
re a tio n a l u se  s ta tu te s  in v a r io u s  
ju risd ictions. T h e  p u rp o s e  o f  this 
ra th e r  c ru d e  “cu t a n d  p aste"  e n ­
d ea v o r is to  illu stra te  th e  m a n n e r  in 
w h ich  m in o r m od ifica tio n s to  the  
1965 m odel s ta tu te  can b ro a d e n  the 
im m un ity  o f  this leg isla tion  to  e x ­
p ressly  in c lude  m ost p u b lic  en tities. 
F u r th e r ,  th e s e  s u g g e s te d  m o d ­
ifications w o u ld  e x te n d  su c h  im ­
m un ity  to  m ost lands a n d  activities 
involving p u b lic  p a rk  an d  re c re a ­
tio n  agencies. (M odifications to  the  
1965 m o d e l s ta tu te  a p p e a r  in itali­
c ized  capital le tte rs . T h e  sta te  sta ­
tu tes  from  w hich  th is language  is 
d e riv e d  3re a lso  n o te d  in p a re n th ­
eses.)

1965 Model Act as Modified

[Title sh o u ld  co n fo rm  to  sta te  r e ­
q u i r e m e n ts .  T h e  fo llo w in g  is a
sugaesrion : ".An act to  er*.c«*;ir:i'je

lan d o w n ers  to  m ake lan d  and  w ater 
a reas  available to  the  p u b lic  bv lim it­
in g  liab ility  in c o n n e c tio n  th e re ­
w ith ." ’

( Be it en ac ted , e tc .)
Section 1 T he  p u rp o se  o f  this act 

is to  en c o u ra g e  o w n e rs  o f  land to 
m ake the  land an d  w a te r a reas  avail­
ab le  to  the  p u b lic  for rec rea tio n a l 
p u rp o se s  by lim iting th e ir  liability 
to w ard  p e rso n s  e n te r in g  th e re o n  
f o r  su ch  p u rp o ses .
• Section 2. As used  in this act:

• r f i y  — w - — r = ~y v  >. - 7 7 ^— '

l a )  Land" m eans PRIWATE OR 
PL'BUC. < ldai.10. Washington j land. 
IMPROVED OR L'XIMPROVED 
tMaine 1. WHETHER L RB.W OR RL \ 
RAL. 1 Washington), : in c lu d in g 1*■ C' 1

roads, w ater, w atercou rses, private  
ways and  bu ild ings, s truc tu res, an d  
m a c h in e ry  o r  e q u ip m e n t  w h e n  
a ttach ed  to the reairy,

( b )  O w n er' m eans the p o sse s­
so r  o f  a fee in terest, a tenant, lessee, 
o ccu p an t o r  p e rso n  in con tro l o f  the  

Continual on next paw
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p ® | e ! p  m i n i m i z e  y o u r  e x p o s u r e  t o  l i a b i l i t y  w i t h  

B E  a f f o r d a b l e  G u i d e - L i n e  S i g n s  f o r  p l a y g r o u n d s ' J. 

T h e s e  e a s y  t o  r e a d  s i g n s  I n f o r m  a n d  w a r n  c h i l d r e n  a n d  

p a r e n t s  r e g a r d i n g  t h e  p r o p e r  u s e  o f  p l a y g r o u n d  

e q u i p m e n t  a n d  p l a y  c o n d u c t .

’ Printod warnings and reminders are eased 
upon ine U.S. Consumer Product Salcty 
Commission Duplications " Play Happy. 
Plav Salelv" Playground Ecuipment Guide. 
U.S. Government Printing Ottice. 1979 A 
Hancbook tor PuOlic Plavoround SaletvT 
Vol. I. U.S. Consumer Products Satety Com­
mission. 1981.

1 Cooyngnied and trademarked symDOls and 
eouipmen! use mslruciions are ccunesy ot 
tne Recreation Satety Institute. Ronkonkoma. 
NY with wmcn Quality Inaustr.-s. Inc. nas an 
exclusive agreement 

© Copyright 1986 Quality Industries, Inc.

NAME

( l e a s e  s e n d  m e  a  f r e e  G u id e - L in e ™ -: 
S ig n s  F o r  P la y g r o u n d s  b r o c h u r e . - 7 '
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ADDRESS - -• -
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p rem ise* , inc lud ing  A W  PRIVATE 
OT17.ES. A MUNIC/P.ALITY. THE 
STATE OR THE REDEEM. COVERS- 
MEST. AVD A W  EMPLOYEE OR 
AGENT OF THE EORECOISC. f Wis­
consin).

. OR ANT' EL BL1C ESTEP\ ’ .MS DE- 
E/SED fS  THE t applicable provi­
sion o f the state code) WHICH HAS 
AN' ISTEREST IS  LAW. i Colorado)

"PERSOS" IS O L  DES A W  IS- 
D M D l'A L  REGARDLESS OF AGE. 
MATURIT) ' OR EXEERIESCE. OR 
A V T  COREORATIOS. COVERS- 
MEST OR COVERSMESTAL SUB- 
D/VfS/OS OR AGESO: BCS/SESS 
TRUST. ESTATE. TRUST. PARTNER­
SHIP, OR ASSOCIATIOS, OR A W  
OTHER LEGAL E V 7 7 7 V  tColorado).

( c )  “R ecrea tio n a l P u rp o se"  in ­
c lu d es. bu t is not lim ited to, any 
SPORTS OR RECREATIOSAL ACTIV- 
ITY OF WHATEA'ER USDERTAKES 
BY A PERSOS WHILE USISG THE 
LAW , INCLUDING PONDS, LAKES. 
RESERVOIRS, STREAMS, PATHS, 
AND TRAILS APPURTENANT

THERETO OF A W TIIER  A W  IN­
CLUDES. BLTIS NOT IJM/TED TO 
ANY HOBBY D IVERSION . OR 
OTHER SPORTS OR OTHER REG 
REAT10NAL ACTEVIT) SUCH •Col­
o rado ) the  fo llow ing, o r :uy. c o m ­
b ination  th ereo f; hun ting , fishing. 
CAMPING <C o lo rad o ), sw im m ing, 
boating , cam ping , p icnicking, h ik­
i n g .  HORSEBACK R I D I NG ,  
SNOWSHOEING. CROSS COUNTRY 
SKIING, BICYCLING, RIDING OR 
DRIVING MOTORIZED RECREA­
TIONAL VEHICLES. SWIMMING, 
ROCK CLIMBING... OR ENGAGING 
IN  ANT OTHER FORM OF SPORTS 
OR OTHER RECREATION.M. ACTIV- 
IT)'(Colorado). INCLUDING PRAC­
TICE A W  INSTRUCTION IN  A W  
THEREOF (New Jersey), p le a su re  
driv ing, n a tu re  study, w ater skiing, 
w in te r sp o rts , an d  v iew ing o r  emoy- 
ing h isto rical, a rchaeo log ica l, scen ­
ic, o r  sc ien tific  sites, OR OTHER SIM­
ILAR ACTIVITIES UNDERTAKEN 
FOR RECREATION, EXERCISE, 
EDUCATION, RELAXATION. OR

PLEASURE ON LAW  OWNED BY 
.-\NOTHER tM issouri i IT  SH.MJ. IN ­
CLUDE ENTRY. USE OF A W  P.AS- 
SAGE OVER PREMISES IN  ORDER 
OT PURSUE THESE ACTIVITIES, 
tM attie)

i d )  "C haree m eans th e  ad m is­
sion p rice  o r  fee ask ed  in re tu rn  io r 
invitation o i p e rm iss io n  to  e n te r  o r 
g o  u p o n  th e  land. H ouvivr. charge 
o r considera tion  DOES NOT IN ­
CLUDE ... THOSE ESTRAXCE FEES 
P.MD TO THE STATE. ITS AGENCIES 
OR DEP.ARTMENTS. MUNICIPALI­
TIES, OR THE U.S GOVERNMENT. 
(W isconsin)

Section 3 Except as specifically  
re c o g n iz e d  by o r  p ro v id ed  in .Sec­
tion  b o f th is  act. an  o w n e r  o f land 
o w es n o  d u ty  o f  ca re  to  k eep  d ie  
p re m ise s  safe  for en try  o r  use hy 
o th e rs  for rec rea tio n a l p u rp o ses , o r  
to give any w a rn in g  o f a d a n g e ro u s  
co n d itio n , use . s tru c tu re , o r  activity 
on  su c h  p re m ise s  to  p e rso n s  e n te r ­
ing fo r su c h  p u rp o ses .

Section Except as specifically

V A N D A L ISM ?

M A IN T EN A N C E ?

f i g h t  b a c k  w i t h  o u r  .  .  .

T h e  S t r o n g e s t  T a b l e  E v e r  B u i l t !  

C a l l  c o l l e c t  o r  w r i t e  f o r  o u r  

c o m p l e t e  s p e c i f i c a t i o n s  &  c a t a l o g  

G S A  s u p p l y  c a t a l o g  a v a i l a b l e

G e r b e r
MANUFACTURING, INC.

P.O. Box 163
Middleton, Wisconsin 53562 
608-271-2777

Reduce Your 

Class or Program

Registration Time

A C C U E A S E  S '.  S T E M S ,  I N C .  ( 6 1 2 )  4 8 4 - 3 2 7 9  

3 5 7 4  R u s t i c  P l a c e ,  S h o r e v i e w ,  M i n n e s o t a  5 5 1 1 2

J
s.:

“MONSTER TABLE”
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reco g n ized  by o r  p ro v id ed  in Sec­
tion  6 o f  this act. an o w n e r o f  land 
w h o  e ith e r  d irec tly  o r  in d ireed y  in­
vites o r  p e rm its  w ith o u t ch a rg e  any 
p e rso n  to  u se  such  p ro p e rty  fo r rec- 
r e a t i o n a l  p u r p o s e s  d o e s  n o t  
thereby :

fa ) E x iend  any assu rance  that the  
p rem ise s  a re  safe for any p u rp o se .

(b )  C onfer u p o n  su ch  p e rso n  the 
legal status o f  an invitee o r  licen see  
to  w h o m  a duty' o f  ca re  is ow ed.

(c )  A ssum e resp o n sib ility  fo r o r  
in cu r liability for any  injury- to  p e r ­
sons o r  p ro p e r ty  cau sed  by an act o r  
om issio n  o f  such  p e rso n s.

Section  5■ U n le s s  o th e r w is e  
a g reed  in w riting , the  p ro v isions o f 
S ection  3 and  -i o f  this act shall be 
d e e m e d  a p p lic a b le  to  d ie  d u tie s  
an d  liability if an o w n er leases to  the  
state o r  any  subd iv ision  th e re o f  for 
rec rea tio n a l p u rposes.

Section 6. N o th in g  in th is  act 
lim its in any way any liability w hich  
o th e rw ise  exists:

( a ) For willful o r  m alic ious failu re

to  g u a rd  o r  w arn  against a d a n g e r­
o u s  c o n d it io n , use, s tru c tu re , o r  
activity.

(b )  For in ju ry  su ffered  in any  case 
w h e re  th e  o w n e r  o f  land  charges 
th e  p e rso n  o r  p e rso n s  w h o  e n te r  o r 
g o  o n  th e  land  for th e  recrea tio n a l 
use  th e reo f, ex cep t that in the  case 
o f  land leased  to  the  sta te  o r  a su b ­
div ision  th e reo f, any co n sid e ra tio n  
re c e iv e d  by  th e  o w n e r  fo r  su ch  
lease  shall no t b e  d e e m e d  a charge 
w ith in  th e  m ean in g  o f  th is section.

Section 7. N o th ing  in th is  act shall 
b e  c o n s tru e d  to:

( a )  C r e a te  a d u ty  o f  c a re  o r  
g ro u n d  o f  liability for in ju ry  to  p e r ­
so n s  o r  p ro p erty .

(b )  R elieve any p e rso n  using  the 
land  o f  a n o th e r  for rec rea tio n a l p u r ­
p o ses  fro m  any o b liga tion  w hich  he 
m ay have in th e  ab sen ce  o f  th is act to 
e x e rc ise  care  in hts use  o f  su ch  land 
a n d  in h is activities th e re o n , o r  from  
th e  legal c o n se q u e n c e s  o f  failure to 
em p lo y  su ch  care.

Section S. [In sert effective date  ’

Remove Statute Ambiguity

It h a s  b e e n  sa id  th a t n o  o n e  
s h o u ld  w itn e ss  h o w  law s o r  ho t 
dogs a re  m ade. B ecause if you do . 
you  will not b e  ab le  to  sto m ach  
e ith er. O n e  o f  th e  ways laws are  
m ade is to  ad o p t language from  sim ­
ilar statu tes in o th e r  jurisd ictions. 
This is the  a p p ro ach  taken in the 
“cu t and  paste" p u b lic  im m unity  sta­
tu te  d e sc rib ed  above. In d e te rm in ­
ing w h e th e r a p a rticu la r re c re a tio n ­
al u se  sta tu te  ap p lie s  to  p u b lic  e n ­
tities in a g iven  jurisd ic tion , state 
co u rts  will look p rim arily  to  the ex ­
p re s s e d  la n g u a g e  o f  th e  s ta tu te . 
C o n se q u e n tly , th e  m o d if ic a tio n s  
d e sc rib ed  ab o v e  a re  in ten d ed  to  r e ­
m ove any un certa in ty  o r  am biguity  
that the  state leg isla tu re  in ten d ed  to 
c o n f e r  b r o a d  p u b l ic  im m u n ity  
u n d e r  an  ex isting  recrea tiona l use 
statute.

Expand "Land" defin ition : Ex­
pand in g  th e  d efin itio n  o f land  to

Commut'd m: liavu
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ex p re ss ly  in c lu d e  pub lic  land  e ffec­
tively reb u ts  the orig inal p re s u m p ­
tion  o f  th e  m odel statu te that such  
s ta tu to ry  im m u m tv  was in te n d e d  
fo r p riv a te  lan d o w n ers , no t g o v ­
e rn m e n ta l units. In ad d itio n , the  in ­
c lu s io n  o f  re fe ren ces  to  u rb an  and  
im p ro v ed  land  w ould  rev erse  the 
in te rp re ta tio n  by so m e state co u rts  
( e g .  N e w  Y o rk . N e w  J e r s e y .  
L o u is ian a ) tha t tins s ta tu to ry  im ­
m u n ity  is lim ited  to  rural o r  u n ­
im p ro v ed  land. F u n n er, th e  sta tu ­
to ry- d e f in i t io n s  o f  "o w n e r"  an d  
"p e rso n "  have been  m od ified  w ith 
language  from  recrea tiona l u se  laws 
in W isconsin  an d  C o lo rad o  to  e x ­
p ressly  in c lu d e  governm en ta l units.

Expand Scope o f  "Recreational 
Purpose": S om e jurisd ictions, m ost 
no tab ly  Louisiana, have lim ited  the 
sc o p e  o f  recreationa l use  im m unity  
to  activities trad itionally  c o n d u c ted  
in th e  " tru e  o u td o o rs ."  i.e. p rim arily  
r u r a l  in  n a tu re .  E x p a n d in g  th e  
e n u m e ra te d  list o f rec rea tiona l ac­
tivities to  in c lude  sports, h o b b ies , 
d iv e rs io n s , an d  any o th e r  re c re a ­
tional activity w ith language from  
th e  C o lo r: J o  effectively rejects this 
n a rro w  co n stru c tio n  o f  the  statute.

En trance Fees nor a  “Charge": > 
O rd in a r i ly ,  r e c re a tio n a l  u se  im ­
m un ity  is lost if a fee is ch a rg ed  for 
the  use  o f  th e  prem ises. Inc lud ing  
language from  the  W isconsin sta­
tu te  ex p re ss ly  ex c lu d es  en tra n c e  
fees from  this sta tu tory  defin ition  o f 
"charge" as an ex cep tio n  to  re c re a ­
tional u se  im m unity

Dr. Kozlowski is an attorney/con­
su ltan t in  recreational in ju ry  lia b il­
ity in  Springfield, Virginia. He is the 
au thor o f the R ecreation and  Parks 
Law R e p o n c .
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M i n n e s o t a  B i l l  P r o v i d e s  

L i m i t e d  P u b l i c  R e c r e a t i o n a l  I m m u n i t y

James C. Kozlowski, J.D., Ph.D.
based upon the Kansas model as one 
m eans of addressing the liability 
problem .

A nother presentation at the  in ­
stitu te included a description of p ro ­
posed  leg isla tion  for M in n eso ta  
w hich  w ould also low er the s*an- 
dard  of care for the recreational user 
to public lands. In an  April 16 letter, 
M arty  Jessen, Associate Superin ten­
dent, Suburban H ennepin  Regional 
Park District, inform ed me tha t the 
proposed legislation had  passed the 
state legislature. Jessen w as one  of 
the  organizers of the January  in ­
stitute. He expressed the opinion tha t 
this new  legislation "w ill help  con­
siderably  in contain ing  the cost;, of

Continued
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The January  1986 "N R PA  Law  . 
Review " colum n described statutes 
in Kansas an d  Virginia w hich p ro ­
vide public entities w ith  lim ited im ­
m unity  for injuries occurring on land  
open to  recreational use. Specifically, 
these statu tes require the injlired 
re c re a tio n a l user to  p ro v e  gross 
negligence o r w illfu l/w anton  m is­
c o n d u c t, r a th e r  th a n  o r d in a r y  
negligence, to hold a public en tity  
liable. N ow , it appears th a t M in­
nesota has enacted sim ilar legis­
lation.

On January  30, 1986, the  M in­
nesota Recreation an d  Park  Associ­
a t io n  s p o n s o re d  a p ro fe s s io n a l  
developm ent institute to discuss the 
liability and  insurance problem . My

R P L R

p re se n ta tio n  a t th e  in s titu te  ex ­
plained the  general principles of 
recreational in jury  liability. Refer­
ring  to the January  law  review  col­
um n, I advocated the enactm ent of a 
public recreational im m unity  statu te
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less than competing tn-ground fa­
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liability relating to parks an d  recrea­
tion."

U nder the new  M innesota legis­
lation, general tort liability for m u ­
nicipalities w ould  not app ly  u n d er 
the follow ing circum stances:

A n y  c l a i m  b a s e d  u p o n  t h e  c o n ­
s t r u c t i o n ,  o p e r a t i o n ,  o r  m a i n t e ­
n a n c e  o f  a n y  p r o p e r t y  o w n e d  o r  
l e a s e d  b y  t h e  m u n i c i p a l i t y  t h a t  is  
i n t e n d e d  o r  p e r m i t t e d  t o  b e  u s e d  
a s  a  p a r k ,  a s  a n  o p e n  a r e a  f o r  
r e c r e a t i o n a l  p u r p o s e s ,  o r  f o r  t h e  
p r o v i s i o n  o f  r e c r e a t i o n a l  s e r v i c e s ,  
o r  f o r  a n y  c l a i m  b a s e d  u p o n  t h e  
c l e a r i n g  o f  l a n d ,  r e m o v a l  o f  
r e f u s e ,  a n d  t h e  c r e a t i o n  o f  t r a i l s  o r  
p a t h s  w i t h o u t  a r t i f i c i a l  s u r f a c e s ,  if 
t h e  c l a i m  a r i s e s  f r o m  a  lo s s  i n c u r ­
r e d  b y  a  u s e r  o f  t h e  p a r k  a n d  
r e c r e a t i o n  p r o p e r t y  o r  s e r v i c e s .  
N o t h i n g  i n  t h i s  s u b d i v i s i o n  l i m i t s  
t h e  l i a b i l i t y  o f  a  m u n i c i p a l i t y  f o r i  
c o n d u c t  t h a t  w o u l d  e n t i t l e  a  
t r e s p a s s e r  t o  d a m a g e s  a g a i n s t  a 
p r i v a t e  p e r s o n .

As defined in the legislation, the 
term  "m un ic ipality " includes cities, 
counties, tow ns, public authorities, 
special districts, school districts, an d  
o t h e r  p o l i t i c a l  s u b d i v i s i o n s .  
G enerally , a p riva te  person is liable 
to a trespasser for injuries caused by 
willful or w an to n  m isconduct. As a 
r e s u lt ,  th e  t r e s p a s s e r  s t a n d a r d  
adop ted  by M innesota should have  
the sam e effect as th e  Kansas statu te 
in p roviding lim ited  recreational im ­
m unity  to public entities.

A nother presen to r at th e  M in­
nesota institu te w as N R PA  Trustee 
Don Jolley. Jolley is the  D irector of 
C o m m u n ity  S erv ices for. S a lin a , 
Kansas. In h is p resen tation , Jolley 
described the im pact of the  Kansas 
recreational im m unity  sta tu te  on his 
liability insurance rates since the  law  
w as enacted in  1979. U nlike m any 
o ther jurisdictions w hich  are  ex­
periencing skyrocketing  prem ium s 
an d  the unavailab ility  of insurance 
coverage, Jolley noted tha t Salina has 
experienced m in im al increases in its 
liability insurance coverage. In part, 
J o l le y  a t t r i b u t e d  t h i s  to  th e  
availability  of lim ited public lecrea- 
tional im m unity  in Kansas.

To illustrate the  effect th is statu te 
has h a d  o n  re c re a tio n a l in ju ry  
liability for public entities in  Kansas, 
Jolley provided a copy of the most 
recen t s ta te  su p re m e  co u rt case 
w hich  in terp re ted  th e  law. In th is 
case, the  Kansas Suprem e C ourt 
reaffirm ed lim ited recreational im ­
m unity  for public entities.

This case followed the precedent of 
tw o earlier sta te  suprem e court deci­
sions on  point, Bonewell v. C ity of 
Derby a n d  Willard v. City of Kansas 
City. Both of these decisions w ere  re­
ported  in the Recreation and Parks 
Law Reporter (RPLR). G e n e ra lly , 
cases reported  in RPLR do not ap ­
pear in this colum n. H ow ever, the 
significance of th is line of Kansas 
cases in the area of public recrea­
tional im m unity  w arran ts  p resen t­
ing th is latest state suprem e court 
case in  this colum n as w ell as its in ­
clusion in a forthcom ing ed ition  of 
RPLR.

R P L R  R e p o r t  N o .  8 6 - 1 3

In the case of Lee v. C ity of Fort 
Scott, 710 P.2d 689 (Kan. 1985), p la in ­
tiffs F rank  an d  M ary Lee b rough t a 
w rongful d eath  action against the 
defendan t C ity of Fort Lee after this 
son, F rank  Lee, Jr., w as fatally  in ­
jured in a m unicipal park. F rank  Lee, 
Jr. w as in jured  "w h en  his m otorcycle 
collided w ith  steel cables s tru n g  bet­
w een trees in G unn Park  in  the  C ity 
of Fort Scott." The circum stances su r­
ro u n d in g  th e  in c id e n t w e re  as 
follows:

I n  t h e  m i d - 1 9 7 0 s  F o r t  S c o t t  w a s  
f a c e d  w i t h  a  p r o b l e m  o f  v a n d a l ­
i s m  o n  a  g o l f  c o u r s e  m a i n t a i n e d  b y  
t h e  C i t y  i n  G u n n  P a r k .  T h e  C i t y  
w a s  c o n c e r n e d  w i t h  p e r s o n s  d r i v ­
i n g  t h e i r  v e h i c l e s  o f f  t h e  r o a d  a n d  
o n t o  t h e  f a i r w a y s  a n d  g r e e n s .  I n  
r e s p o n s e  t o  t h i s  c o n c e r n ,  i n  1 9 7 5  
t h e  C i t y  s t r u n g  s t e e l  c a b l e s  a r o u n d  
t h e  g o l f  c o u r s e .  T h e  c a b l e s  w e r e  
l o c a t e d  o f f  t h e  r o a d  a n d  p o s e d  n o  
h a z a r d  t o  a n y o n e  p r o p e r l y  u s i n g  
t h e  r o a d w a y .  A s  a n  a d d i t i o n a l  
r e s t r a i n t ,  t h e  C i t y  e n a c t e d  a n  o r ­
d i n a n c e  p r o h i b i t i n g  a n y  m o t o r  
v e h i c l e s  f r o m  d r i v i n g  o f f  o f  
r e g u l a r l y  t r a v e l e d  r o a d w a y s .  
H o w e v e r ,  n o  n o t i c e  o f  t h i s  
p r o h i b i t i o n  w a s  p o s t e d  a n y w h e r e  
i n  G u n n  P a r k .

O n  A p r i l  10, 1 9 82 ,  e i g h t e e n - y e a r -  
o l d  F r a n k  J a m e s  L e e ,  J r . ,  w h i l e  
r i d i n g  h i s  m o t o r c y c l e  i n  G u n n  
P a r k ,  c o l l i d e d  w i t h  s t e e l  c a b l e s  
s t r u n g  b e t w e e n  t w o  t r e e s .  F r a n k ,
J r .  h a d  r i d d e n  m o t o r c y c l e s  f o r  a t  

.  l e a s t  t w o  y e a r s  p r i o r  to  t h e  a c c i ­
d e n t  a n d  a b o u t  t w o  m o n t h s  b e f o r e  
t h e  a c c i d e n t  h e  h a d  b o u g h t  h i s  
o w n  m o t o r c y c l e .  It is  n o t  k n o w n  
w h e t h e r  F r a n k  L e e ,  J r .  h a d  e v e r  
r i d d e n  a  m o t o r c y c l e  i n  t h e  a r e a  o f  
G u n n  P a r k  w h e r e  t h e  a c c i d e n t  o c ­
c u r r e d ;  h o w e v e r ,  h e  w a s  f a m i l i a r  
w i t h  t h e  p a r k .

As a result of the  accident, Frank, Jr.
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T a k e  a  c l o s e r  l o o k  a t  B u r k e ' s  n e w  d e l u x e  l i t t e r  
c o n t a i n e r s  a n d  w o o d e n  m a l l  b e n c h e s .  W h a t  y o u  s e e  

i s  m o r e  t h a n  t h e  b e a u t y  o f  w e a t h e r -  
r e s i s t a n t  n a t u r a l  w o o d s .  T h e r e ’s  

t h e  a d d e d  v a l u e  o f  k n o w i n g  
B u r k e  b u i l d s  t h e m  t o  last w i t h  

s p e c i a l  a d d e d  t o u c h e s :  A ll  e d g e s  
a r e  h a n d  s a n d e d ,  

r o u n d e d ,  a n d  t r e a t e d .  
F r a m e s  a r e  e x t r a - s t r o n g ,  

g a l v a n i z e d  s t e e l  p i p e .  
T h e  l i t t e r  c o n t a i n e r  h a s  

•  0 9  ' s i x  s u p p o r t  r o d s ,  
c o m e s  w i t h  d u r a b l e  

p l a s t i c  l i n e r s .  
W r i t e  t o d a y  f o r  

o u r  c a t a l o g ,  
a n d  t a k e  a  

c l o s e r  l o o k  a t  
B u r k e  O u t d o o r  

Q u a l i t y . . .  
a n d  B e a u t y .

Burke
Outdoor

Quality, 

and B ea u t y

The J.E. Burke Company 
Fond du Lac. WI 54935 

New Brunswick. NJ 08901
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sustained lacerations of the  liver. 
Seven surgical operations w ere con­
ducted in a futile a ttem pt to repa ir 
the  dam aged  liver. O n M ay 18,1982, 
Frank, Jr. d ied  of continued liver 
hem orrhage.

The trial court g ran ted  the C ity 's 
m o tio n  fo r  s u m m a ry  ju d g m e n t 
because Lee "h ad  failed to produce 
an y  evidence of 'gross an d  w an ton  
negligence' as required by  K.S.A. 
75-6104(n)." Lee appealed to the state 
s u p re m e  c o u r t .  T h e  issu e  w a s , 
therefore, "w h e th e r the tria l court 
e rred  in finding as a m atte r of law  
tha t defendan t [City] w as not guilty  
o t gross an d  w an to n  negligence."

Section 75-6104(n) of the  Kansas 
Tort C laim s Act (KTCA) im poses 
governm ental liability for w rongful 
conduct subject to th e  following ex­
ception:

A  g o v e r n m e n t a l  e n t i t y  o r  a n  
e m p l o y e e  a c t i n g  w i t h i n  t h e  s c o p e  
o f  t h e  e m p l o y e e ' s  e m p l o y m e n t  
s h a l l  n o t  b e  l i a b l e  f o r  d a m a g e s  
r e s u l t i n g  f r o m  . . . a n y  c l a i m  f o r  
i n j u r i e s  r e s u l t i n g  f r o m  t h e  u s e  o f  
a n y  p u b l i c  p r o p e r t y  i n t e n d e d  o r  
p e r m i t t e d  t o  b e  u s e d  a s  a  p a r k .

p l a y g r o u n d  o r  o p e n  a r e a  f o r  
r e c r e a t i o n a l  p u r p o s e s  u n l e s s  t h e  
g o v e r n m e n t a l  e n t i t y  o r  a n  
e m p l o y e e  t h e r e o f  is  g u i l t y  o f  g r o s s  
a n d  w a n t o n  n e g l i g e n c e  p r o x -  
i m a t e l y  c a u s i n g  i n j u r y .

T herefore, if the  City w as to  be 
held  liable for the  w rongful d eath  of 
Frank, Jr., the  sta te  suprem e court 
found th a t Lee "m ust show  the C ity 's 
action in  erecting steel cables con­
stitu ted  gross an d  w an to n  negli­
gence" w h ich  caused the  injuries 
resulting  in  death . As described by 
the  court, " th e  test for gross an d  
w an to n  negligence" was as follows:

P r o o f  o f  a  w i l l i n g n e s s  t o  i n j u r e  is 
n o t  n e c e s s a r y  i n  e s t a b l i s h i n g  g i o s s  
a n d  w a n t o n  n e g l i g e n c e .  T h i s  is  
t r u e  b e c a u s e  a  w a n t o n  a c t  i s  s o m e -  
t h i n g  m o r e  t h a n  o r d i n a r y  
n e g l i g e n c e  b u t  i t  i s  s o m e t h i n g  l e s s  
t h a n  w i l l f u l  i n j u r y .  T o  c o n s t i t u t e  
w a n t o n n e s s  t h e  a c t  m u s t  i n d i c a t e  
a  r e a l i z a t i o n  o f  t h e  i m m i n e n c e  o f  
d a n g e r  a r . d  a  r e c k l e s s  d i s r e g a r d  o r  
a  c o m p l e t e  i n d i f f e r e n c e  o r  a n  u n ­
c o n c e r n  f o r  t h e  p r o b a b l e  c o n s e ­
q u e n c e s  o f  t h e  w r o n g f u l  a c t .

Lee argued  tha t the following facts

conduct on  th e  part of the  City:

( T ) h e  C i t y  h a d  p o s t e d  n o  s i g n s  i n  
G u n n  P a r k  w a r n i n g  o f  t h e  p r e ­
s e n c e  o f  t h e  c a b l e s ,  n o r  w e r e  t h e r e  
a n y  s i g n s  p r o h i b i t i n g  t h e  o p e r a ­
t i o n  o f  m o t o r c y c l e s  o f f  t h e  r o a d ­
w a y .  A d d i t i o n a l l y ,  t h e  C i t y  w a s  
a w a r e  m o t o r c y c l e s  a n d  o t h e r  
v e h i c l e s  w e r e  o p e r a t e d  o f f  t h e  
r o a d w a y ,  s i n c e  t h e  C i t y  h a d  
i s s u e d  a  n u m b e r  o f  t r a f f i c  c i t a t i o n s  
f o r  d r i v i n g  o f f  t h e  r o a d w a y  in  
G u n n  P a r k .

The sta te  sup rem e court disagreed. 
In the op in ion  of the court, Lee had 
"failed  to produce an y  evidence 
w hich  w ould  establish gross and 
w an to n  conduct, o ther th an  the fact 
the C ity  s tru n g  cables betw een the 
trees in  the p a rk ."

T h e  f a c t  t h a t  t h e  C i t y  h a d  i s s u e d  a  
n u m b e r  o f  t r a f f i c  c i t a t i o n s  fo r  
d r i v i n g  o f f  t h e  r o a d w a y  d o e s  n o t  
p r o v e  t h e  C i t y  h a d  n o t i c e  o f  t h e  
p o t e n t i a l l y  d a n g e r o u s  p l a c e m e n t  
o f  t h e  s t e e l  c a b l e s .  L e e  f a i l e d  to  
o f f e r  a n y  e v i d e n c e  w h i c h  w o u l d  
e s t a b l i s h  t h a t  t h e  C i t y  r e a l i z e d  t h e

Continued on page 59
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W A S H IN G T O N  S C E N E  
Continued from page 14

duced results.
T here  has been som e concern  that 

passage of this legislation w ould  in­
fringe on developm ent p lan ts  for a 
N ew  York hospital. T he N ational 
P ark  Service evaluated th e  proposed 
legislation and  confirm ed th a t the 
bill con tained  no au th o rity  to  pre­
vent a n y  developm ent activities.

The O lm sted H eritage Landscape 
Act establishes an  in v en to ry  process 
to  c o m m e m o ra te  th e  p a rk s  a n d  
p u b lic  w o rk s  of F e d e r ic k  L aw  
O lm sted  and  his associates. \

B ill A u th o r iz in g  E s ta b lis h m e n t 
o f  " R i s k  R e t e n t i o n "  G ro u 'p s  
P a s s e s  S e n a te  C o m m it te e :  T he 
S e n a te  C o m m e rc e , S c ie n c e  a n d  
T ra n s p o r ta tio n  C o m m itte e  passed  
legislation on  M arch 27 th a t expands 
th e  scope of the Risk R eten tion  Act 
o f 1981. The bill, S. 2129, a llow s "risk 
re ten tio n "  groups to be estab lished  to 
p rov ide  coverage for a n y  of the ir 
liabilities. S. 2129 m akes it possible 
for m unicipalities, businesses, and  
trad e  o rganizations to set u p  such  a 
g ro u p  an d  provides tha t it need  only 
file in  one state. This s ta te  w ould  
th e n  regulate the group, except in  ex­
tra o rd in a ry  circum stances.

P roponen ts hope tha t h av in g  to 
file in just one  state w ill enab le  them  
to s ta rt g roups m ore quickly. O pposi­
tion  forces a re  concerned th a t these 
g roups w ill not have the financ ia l re­
q u irem en ts placed on th em  necess­
a ry  to guaran tee  solvency a n d  p ro ­
tect th e  consum er, also a llow ing  u n ­
fair com petition.

S. 2129 now  goes to th e  Senate 
floor.

E x e cu tiv e  S tu d y  G ro u p  on  the 
L ia b ili ty  C r is is  Issues R e p o rt : Th e

l / U I I ,  I*-*-
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1 Tort Policy G roup established last 
O c to b e r  b y  th e  U.S. A t to r n e y  
G eneral to study  the insurance crisis 
has delivered  its recom m endations 
to  President Reagan. A m ong the  
eight recom m endations m ade is a 
proposal to e lim inate  the doctrine  of 
jo in t a n d  sev e ra l liab ility  u n d e r  
w hich the p lain tiff can recover th e  
full am ount of a judgm ent from  a d e ­
fendant w hich  is m inim ally  at fault. 
M oreover, the  study group  recom ­
m ended  tha t a 5100,000 cap be pu t 
on all non-econom ic dam ages (pa in  
and  suffering, m ental anguish, p u n i­
tive dam ages, etc.).

N R P A  L A W  R E V IE W
Continued from page 23

i m m i n e n c e  o f  d a n g e r  a n d  e x ­
h i b i t e d  a  c o m p l e t e  d i s r e g a r d  o f  
t h e  c o n s e q u e n c e s .  R a t h e r ,  t h e  e v i ­
d e n c e  s h o w e d  t h a t  a t  t h e  t i m e  t h e  
a c c i d e n t  o c c u r r e d ,  t h e  s t e e l  c a b l e s  
h a d  b e e n  i n  p l a c e  f o r  a p p r o x ­
i m a t e l y  s e v e n  y e a r s .  T h e  c a b l e s  
w e r e  e r e c t e d  to  d e t e r  v a n d a l i s m  
t o  t h e  g o l f  c o u r s e  a n d  w e r e  l o c a t e d  
o f f  t h e  r o a d w a y .  M o  o t h e r  a c c i ­
d e n t s  i n v o l v i n g  t h e  s t e e l  c a b l e s  
h a d  b e e n  r e p o r t e d  t o  t h e  C i t y .  
T h e r e  i s  n o  e v i d e n c e  o f  a  r e c k l e s s  
d i s r e g a r d  o f  a  k n o w n  d a n g e r  a n d  
t h u s  n o  g r o s s  a n d  w a n t o n  n e g l i ­
g e n c e .

The sta te  suprem e court, therefore , 
affirm ed the judgm ent of the tria l 
court in favor of defendant C ity  o f 
Fort Scott.

Mr. Kozlowski is an attorney in 
Springfield, VA. He is the author of the 
R ecreation  a n d  P arks Law  R e­
p o rte r  and a member of the National 
Society for Park Resources Board of 
Directors.

A S S E S S IN G  T H E  A V A I L A B I L I T Y
Continued from page 38

w hen  w e get farm ers, ranchers, h u n ­
ters, cyclists, an d  biologists in agree­
m ent as to how  to best proceed in  a 
g iven  state or locality w ill w e get the  
k ind  of political a tten tion  needed to 
take advan tage of the g reat un tapped  
reservoir of re o e a tio n  potential on  
the  p rivate  lands of Am erica. □
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R e c  U s e  L a w  A p p l i e s  t o  

P u b l i c  L a n d  i n  N Y ,  N E ,  I D ,  O H ,  &  W A

James C. Kozlowski, J.D., Ph.D.

U nder a recreational use statute,- 
th e  la n d o w n e r ow es no d u ty  of care 
to  rec rea tio n a l u se rs  to g u a rd  o r 
w a rn  ag a in st k n o w n  or discoverable 
h aza rd s  on  the  prem ises. This s ta tu ­
to ry  im m u n ity  is lost, h o w e v e r , 
w h e re  a fee is charged  for the u se  of 
th e  p rem ises  o r  the lan d o w n er is 
g u ilty  of w illfu l o r w a n to n  m is­
conduct. In  o th e r  w ords, there is no 
la n d o w n e r liability to the recreation­
al u se r  for o rd in a ry  negligence, only  
w illfu l/w an to n  m isconduct. U nlike 
m ere  care lessness constitu ting  negli­
gence , w illfu l/w anton  m isconduct is 
m o re  o u trag eo u s behavior d em o n ­
stra tin g  a n  u tte r  disregard  for the 
physical w ell be ing  of others.

R PLR

T o d a te ,  47 ju r is d ic t io n s  h av e  
e n a c te d  re c re a tio n a l u se  s ta tu tes . 
M ost o f these  recreational u se  sta­
tu te s  are  based  u p o n  m odel legisla­
tion  d ev e lo p ed  by  th e  C ouncil of 
S ta te  G o v ern m en ts  in  1965 to en ­
co u rag e  p riva te  lan d o w n ers  to open

the ir land for public recreational use. 
A t this p o in t in  tim e Alaska, Mis­
sissippi, M issouri, an d  the District of 
C olum bia are  the  only jurisd ictions 
w h ich  have  no t enacted  recreational 
u se  s ta tu te s  sim ilar to the  m odel act. 
P rio r to 1965, on ly  ten  states h ad  
enac ted  legislation p rov id ing  lim ited 
im m unity  to  lan d o w n ers  w ho o p e n  
the ir land  free of charge for public 
recreational use.

U n d e r th e  F ederal T ort C laim s Act 
(FTCA), the  federal g o v ern m en t is 
he ld  liable like a private  individual 
u n d e r  th e  law  o f the  ju risd ic tion , 
w h e re  th e  in ju ry  o ccu rred . C o n ­
s e q u e n t ly ,  in  th o s e  ju r is d ic tio n s  :

Continued
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P le a s e  let u s  k n o w  t w o  n x m t h s  in  
a d v a n c e  so  y o u  w i l l  r e c e iv e  y o u r

w h e re  p riva te  landow ners enjoy rec­
rea tiona l u se  im m unity , the  federal 
g o v e rn m e n t is p rovided  sim ilar p ro ­
tec tion  u n d e r  the  term s of the FTCA. 
A s a  resu lt, federal courts have u n ­
ifo rm ly  he ld  sta te  recreational use  
s ta tu te s  to  be available to the  U nited 
S ta te s  as a d e fen se  to neg ligence  
liability. (Federal courts have exclu­
sive ju risd iction  over causes of action 
b ro u g h t against the U nited  States.)

U nlike federal courts, sta te  courts 
h a v e  b een  d iv ided  as to w h e th e r 
th e se  s ta te  recreational u se  sta tu tes  
a p p ly  to sta te  an d  local g o v ern m en t 
la n d o w n e rs .  T h e  fo llow ing  p a ra ­
g ra p h s  describe  cases w here  sta te  
co u rts  have  found the recreational 
u se  s ta tu te  applicable to public en ­
tities . T h e  ju risd ic tio n s exam ined  
are : N e w  Y ork, N ebraska , Idaho , 
O h io , a n d  W ashington. F u tu re  col­
u m n s  in  the  "N R PA  Law Review" 
will look a t case law from  ocher ju ris­
d ic tions w hich  have considered  the 
applicability  issue, including those 
s ta te s  w h ich  have found the  s ta tu te  
inapplicab le  to public entities. At this 
p o in t in  tim e, state courts in  approx­
im ate ly  19 jurisdictions have  consid­
e re d  the  applicability of the state rec­

rea tional u se  s ta tu te  to the  sta te  an d  
local g o v ern m en ts .

N ew  Y ork

In th e  case  of Sega v. State, 60 
N .Y .2d  183, 456 N .E .2d  1174 (1983), 
the s ta te  su p re m e  cou rt considered  
" th e  sco p e  a n d  application  of section
9-103 of th e  G en e ra l O b lig a tio n s  
L aw ," the  s ta te  recreational use sta ­
tu te . In  its decision , the  state su ­
p re m e  c o u r t rev iew ed  tw o  low er 
co u rt o p in io n s  w hich  h ad  consid­
e red  th is  issue. In one  case, plaintiff 
w as h ik ing  in  a state forest p reserve. 
H e w as  in ju red  w h en  th e  railing he  
w as  sitting  o n  collapsed an d  he fell 
18 to  20 feet from  a b ridge  into the 
c reek  below . In the absence  of a will­
ful o r  in ten tiona l act, the  low er court 
fo u n d  no  liability p u rsu a n t to the 
s ta te  recreational use  s ta tu te .

In th e  o th e r case, p lain tiff w as in ­
ju re d  w hile  rid ing  a th ree-w heeled  
a ll-te rra in  vehicle in  a n o th e r  sta te  
fo res t p re se rv e  w h en  h e  s tru ck  a 
stee l cable s tru n g  across a road. In 
th is  in stance , the low er cou rt found  
th e  s ta te  re c re a tio n a l u se  s ta tu te  
applicab le . D espite the  lack of w an ­
to n  o r  m alic ious m isco n d u c t, the  
co u rt fo u n d  th e  cable "co n stitu ted  a 
tra p  o r  a n  in h e re n tly  d a n g e ro u s  
s tru c tu re  a n d  tha t the  S tate shou ld  
h av e  p o s te d  a w arn in g  sign on  the 
ro ad "  ap p ro ach in g  the  cable. A s a 
re su lt, th e  sta te  w as fo u n d  liable for 
su ch  negligence.

Specifically, the  issue  before the 
s ta te  su p re m e  court w as  "w h e th e r 
th e  S ta te  m ay invoke section  9-103 in 
d e fe n se  o f claim s for in ju ries occur­
r in g  o n  S ta te-ow ned  lan d s ."  Since 
th ere  w as  "n o th in g  to the  con tra ry  in 
th e  law ,"  the  state su p re m e  court 
fo u n d  " th is  p ro tection  is available to 
t h e  S ta te  i t s e l f  w h e n  n o  fee  is 
c h a rg e d ."

O n  i t s  f a c e ,  s e c t i o n  9 - 1 0 3  u n ­
a m b i g u o u s l y  i n c l u d e s  p u b l i c  
p r o p e r t y  w i t h i n  i ts  p u r v i e w .  By  its  
t e r m s ,  s e c t i o n  9 -1 0 3  r e f e r s  t o  any 
" o w n e r ,  l e s s e e  o r  o c c u p a n t  o f  p r e ­
m i s e s "  w i t h o u t  l i m i t i n g  t h e  s c o p e  
o f  t h a t  c l a u s e  t o  p r i v a t e  l a n d o w n ­
e r s .  I n  a d d i t i o n ,  t h e  s t a t u t e  r e f e r s  
t o  E C L  11-2111 ( s e c t i o n  o f  s t a t e  
e n v i r o n m e n t a l  c o n s e r v a t i o n  la w ] .
E C L  11-2111 p e r t a i n s  t o  p o s t i n g  
l a n d s  a s  f i s h i n g  a n d  h u n t i n g  p r e ­
s e r v e s ,  i n c l u d i n g  " a n y  l a n d s  o r  
w a t e r s ,  r i g h t s  o r  i n t e r e s t s  t h e r e i n  
o w n e d ,  l e a s e d  o r  o t h e r w i s e  a c ­
q u i r e d  b y  t h e  s t a t e .  . . "  T h i s  c o n ­
f i r m s  t h a t  t h e  L e g i s l a t u r e  i n ­
t e n d e d  to  p r o v i d e  p r o t e c t i o n  to

t h e  S t a t e  a s  w e l l  a s  p r i v a t e  l a n d ­
o w n e r s .

H aving  found  th a t tn e  sta te  rec­
rea tional u se  s ta tu te  applicab le  to 
s ta te -o w n ed  lands, the court con­
c lu d ed  "d e fe n d a n t's  negligence, if 
any , is im m ateria l."  Plaintiffs in both 
instances w ou ld , therefore, have  to 
p ro v e  th a t "d e fen d an t w illfully or 
m a lic io u sly  failed  to g u a rd  o r  to 
w arn  against a dan g ero u s condition , 
use , struc tu re , or activity ." In both  
instances, the  sta te  su p rem e  court 
found  "n o th in g  to su p p o rt a find ing  
tha t the S tate acted willfully o r m ali­
c io u s ly ."  C o n s e q u e n t ly ,  th e s e  
claim s ag a in st th e  sta te  w ere  d is­
m issed.

N ebraska

In the case of Watson v. City of Om­
aha, 209 N eb . 835, 312 N .W .2d  256 
(1981), the sta te  su p rem e court co n ­
sidered  w h e th e r the state recreation­
al use  s ta tu te  w as applicable to the  
d e fen d an t city. Plaintiff, age 2 1/2 at 
the tim e of the accident, fractured  
h e r leg w h e n  sh e  fell from  a slippery  
slide w ith  a m issing  handrail in a city 
park . In  the  op in ion  of the s ta te  su ­
p rem e court, the recreational u se  sta ­
tu te  had  to be  read  w ith in  the context 
o f the sta te  to rt claim s act.

[ W ] e  m u s t  c o n s i d e r  t h e  l a n g u a g e  
o f  t h e  P o l i t ic a l  S u b d i v i s i o n s  T o r t  
C l a i m s  A c t  . . . w h i c h  s u b j e c t s  a  
p o l i t i c a l  s u b d i v i s i o n  t o  l i a b i l i ty  f o r  
t h e  n e g l i g e n t  a c t s  o r  o m i s s i o n s  o f  
i t s  e m p l o y e e s  " i n  t h e  s a m e  m a n ­
n e r ,  a n d  t o  t h e  s a m e  e x t e n t  a s  a  
p r i v a t e  i n d i v i d u a l  u n d e r  l ik e  c i r ­
c u m s t a n c e s  . . . [ T ] h e  l iab i l i ty  o f  a  
p o l i t i c a l  s u b d i v i s i o n  u n d e r  t h e  
Po l i t ic a l  S u b d i v i s i o n s  T o r t  C l a i m s  
A c t  i s  n o t  a n  a b s o l u t e  l iab i l i ty ,  b u t  
c o n s i s t s  o f  s u c h  l ia b i l i ty  a s  w o u l d  
e x i s t  i n  a  p r i v a t e  p e r s o n  o r  
c o r p o r a t i o n  w i t h o u t  t h a t  i m m u n ­
i ty  . .  . T h e r e f o r e ,  t h e  p u b l i c  e n t ­
i t y  i s  e n t i t l e d  t o  a s s e r t  t h e  d e ­
f e n s e s  t h a t  a  p r i v a t e  p r o p e r t y  
o w n e r  h a s  i n  l ike  c i r c u m s t a n c e s .

A pply ing  th is "liable like a private  
in d iv id u a l"  re a so n in g  of th e  to rt 
claim s act, the  sta te  su p rem e  court 
re jec ted  p la in tif fs  con ten tio n  th a t 
recreational u se  s ta tu te  im m u n ity  
w as  necessarily  lim ited to p riva te  
landow ners.

W h a t e v e r  t h e  L e g i s l a t u r e ' s  i n t e n t  
w a s  a t  t h e  t i m e  o f  t h e  e n a c t m e n t  
o f  t h e  R e c r e a t i o n a l  L ia b i l i ty  A c t ,  
w e  b e l i e v e  t h a t  t h e  d e f i n i t i o n  o f  
o w n e r  [ i n  t h e  A c t ] — " t h e  t e r m  
o w n e r  i n c l u d e s  t e n a n t ,  l e s s e e ,  
o c c u p a n t ,  o *  p e r s o n  in  c o n t r o l  o f
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,  t h e  p r e m i s e s " — is  s u f f i c i e n t l y  
b r o a d  t o  c o v e r  a  p u b l i c  e n t i t y .  . .

T h e  L e g i s l a t u r e ,  i n  e n a c t i n g  t h e  
P o l i t ic a l  S u b d i v i s i o n s  T o r t  C l a i m s  
A c t  a n d  t h e r e b y  d e c l a r i n g  a  p o l i t i ­
c a l  s u b d i v i s i o n  r e s p o n s i b l e  f o r  i ts  
t o r t s  i n  t h e  s a m e  m a n n e r  a s  a  p r i ­
v a t e  i n d i v i d u a l ,  is  p r e s u m e d  to  
h a v e  k n o w l e d g e  o f  p r e v i o u s  
l e g i s l a t i o n ,  i n c l u d i n g  t h e  R e c r e a ­
t i o n  L ia b i l i t y  A c t .  H a v i n g  p l a c e d  
n o  l i m i t a t i o n  u p o n  t h i s  d e c l a r a ­
t i o n  o r  u p o n  t h e  d e f i n i t i o n  o f  
" o w n e r "  i n  t h e  R e c r e a t i o n  L ia b i l ­
i t y  A c t ,  w e  b e l i e v e  t h a t  t h e  i n t e n t  
o f  t h e  L e g i s l a t u r e ,  a s  r e f l e c t e d  b y  
t h e  c l e a r  l a n g u a g e  o f  b o t h  s t a ­
t u t e s ,  w a s  t o  g r a n t  t h e  s a m e  r i g h t s  
a n d  p r i v i l e g e s  t o  g o v e r n m e n t a l  j  
a n d  p r i v a t e  l a n d o w n e r s  a l ik e .

T he sta te  su p re m e  court, there­
fore, conc luded  th a t " th e  term  'o w n ­
er of la n d , ' as u sed  in the R ecreation 
Liability Act, inc ludes a political su b ­
d iv ision ."  A s a resu lt, the  s ta te  su ­
p rem e  cou rt d e te rm in ed  th a t u n d e r 
th e  facts o f th is  case "n o  liability 
a ttached  to the  C ity of O m a h a ."  T he 
lo w er co u rt ju d g m e n t in favor of 
p la in tif f  w a s , th e re fo re , rev e rsed  
a n d  the case d ism issed .

Id ah o

In the  case of Corey v. State, Idaho , 
703 P .2d  685 (1985), the  sta te  su ­
p rem e  co u rt fo u n d  tha t th e  S tate of 
Id ah o  w as  an  "o w n er"  w ith in  the 
m ean in g  o f the  sta te  recreational use 
sta tu te . C orey  w as in ju red  w h en  he 
s tru ck  a cable s tru n g  across a p a th  
w hile  sn o w m obiling  in  a sta te  park .

I . C .  § 3 6 - 1 6 0 4  [ t h e  s t a t e  r e c r e a t i o n ­
a l  u s e  s t a t u t e ]  s p e c i f i c a l l y  p r o ­
v i d e s  t h a t  a n  o w n e r  o f  l a n d  w h o  
p e r m i t s  r e c r e a t i o n a l  u s e  o f  t h a t  
l a n d  w i t h o u t  c h a r g e  d o e s  n o t  o w e

a  d u t y  o f  c a r e  to  k e e p  th e  p r e m i s e s  
s a f e  f o r  s u c h  u s e .  The Slate of Idaho 
is an “owner" as defined by the sta­
tute. F a r r a g u t  S t a t e  P a r k  is  " p u b l i c  
l a n d "  o p e n  fo r  r e c r e a t i o n a l  u s e .  It 
is  u n c o n t r o v e r t e d  t h a t  a t  t h e  t i m e  
o f  t h e  a c c i d e n t  a p p e l l a n t  C o r e y  
w a s  in  a n  a r e a  o f  t h e  p a r k  o p e n  f o r  
s n o w m o b i l i n g .  A d d i t i o n a l l y ,  
C o r e y  w a s  e n g a g e d  i n  
. s n o w m o b i l i n g ,  a  r e c r e a t i o n a l  
a c t i v i t y  s p e c i f i c a l l y  m e n t i o n e d  in  
t h e  s t a t u t e .  T h u s ,  t h e r e  c a n  b e  n o  
q u e s t i o n  t h a t  I .C .  §  3 6 -1 6 0 4  i s  e x -  

. p r e s s l y  a p p l i c a b l e  t o  t h e  f a c t u a l  
s i t u a t i o n  p r e s e n t e d  b y  tn i s  c a s e .

The sta te  su p rem e  co u rt, there­
fore, affirm ed the ju d g m e n t of the 
trial co u rt in favor of the state.

O h io

In the case of McCord v. Ohio Divi­
sion of Parks & Recreation, 54 O h io  
S t.2d 72, 375 N .E .2d 30 (1978), the 
S uprem e C o u rt of O h io  considered  
for the  first tim e w h e th e r the  sta te  
r e c r e a t i o n a l  u s e  s t a t u t e ,  R .C . 
1533.181(A), ap p lied  to th e  s ta te . 
Plaintiff b ro u g h t a w rongfu l d ea th  
action  a fte r h e r  n ine-year-o ld  son  
d ro w n e d  in  a lake w ith in  a s ta te  
park . Plaintiff alleged tha t th e  sta te  
a n d  its em p loyees w ere  neg ligen t in 
fa iling  to  su p e rv ise  th e  lak e  a n d  
p ro p erly  train  the lifeguards.

Prior to the en ac tm en t of th e  sta te  
to rt claim s act, the  s ta te  en joyed  im ­
m u n ity  from  tort liability. T he sta te  
to rt claim s ac t (R.C. 2743.02 (A)), 
how ever, p ro v id ed  in ju red  parties 
w ith  a cause of action subject to cer­
tain lim itations. O n e  su ch  Limitation 
w a s  the "p riv a te  p a rty "  rule:

T h e  s t a t e  h e r e b y  w a i v e s  i t s  i m ­
m u n i t y  f r o m  l i a b i l i ty  a n d  c o n s e n t s  
to  b e  s u e d ,  a n d  h a v e  i t s  l ia b i l i ty ,

d e t e r m i n e d  . . .  i n  a c c o r d a n c e  
w i t h  t h e  s a m e  r u l e s  o f  l a w  a p p l i c ­
a b l e  to  s u i t s  b e t w e e n  p r i v a t e  p a r ­
t i e s .  . .

In the  o p in io n  of the  sta te  s u ­
p rem e  court, "one  such  ru le of law 
applicable to su its b e tw een  p rivate  
pa rtie s"  w as the sta te  recreational 
use  sta tu te . A pp ly ing  the sta te  rec­
reational u se  s ta tu te  to the facts of 
this case, the sta te  su p rem e  court 
c o n c lu d e d  th a t " th e  s ta te , w h e n  
v iew ed  as if a p rivate party , ow es no  
d u ty  to a recreational u ser of its land , 
su ch  as appellee  [M cCord] w h o  has 
paid  no fee o r valuable considera­
tio n ."  A ccord ing  to  th e  s ta te  s u ­
p rem e  court, the  O h io  recreational 
u se  s ta tu te  "d o es no t create a n ew  
rig h t of action against the state, b u t 
places the sta te  u p o n  the sam e level 
as a private  p a rty ."  F u rther, the sta te  
co u rt re fusea  io b ro ad en  the scope of 
s ta te  land o w n er liability for recrea­
tional use  bey o n d  the ru les applic­
ab le to private parties. " If  the  im ­
m u n ity  w hich  the  sta te  h as  h isto r­
ically en joyed  is to be lifted fu rther, it 
m u s t be accom plished  by the G en er­
al A ssem bly an d  n o t by this cou rt."

W ashington

In  the case of McCarver v. Manscm 
Park and Recreation D istric t,  92 
W ash .2d  370, 597 P .2d  1362 (1979), 
tire sta te  su p rem e  cou rt considered  
the  applicability of the  sta te  recrea­
tional use s ta tu te  to a public sw im ­
m ing  area. P la in tiffs  d a u g h te r  d ied  
as a result o f a fall from  a d iv ing  
to w er at the site. P laintiff alleged th a t 
the  d e fen d an t district w as  negligent 
in failing to superv ise , m ain tain , an d  
enforce reasonab le  ru les in the  area.
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T h e  trial c o u rt g ran ted  d e fe n d a n t 
su m m ary  ju d g m e n t based  u p o n  the 
sta te  recreational use sta tu te . M cCar- 
ver ap p ea led . T he appea ls cou rt cer­
tified the  applicability  issue to the  
sla te  su p re m e  court.

Specifically, the issue  before the 
sta te  su p re m e  court w as "w h e th e r 
M an scn  Park  is in d u d e d  in the class 
of p ro tec ted  lan d o w n ers  u n d e r the 
[state recreational use] s ta tu te ."  A s 
no ted  by the  court, the  language of 
the  s ta tu te  expressly  in d u d e d  "p u b ­
i c  o r p rivate  lan d o w n ers  or o th e rs  in 
law ful p o ssession  an d  con tro l."

A s d e sc rib e d  by th e  co u rt, the  
s ta te  recrea tio n a l u se  s ta tu te  w as 
first enacted  in  1967. T his sta tu te  w as 
based  u p o n  m odel legislation p ro ­
po sed  by  the Council of State G ov­
ern m en ts . A s n o ted  by  the court, 
th is m odel legislation w as " to  en ­
co u rag e  the  availability  of p rivate  
lands by Im itin g  the liability of o w n ­
ers."

In 1972, how ever, the W ashington  
r e c r e a t i o n a l  u s e  s t a t u t e  w a s  
am en d ed  an d  the  w ords " p u b ic  o r 
p riva te" w ere a d d ed  before the w ord  
" la n d o w n e rs "  in  the sta tu te . Fur­
ther, snow m obiling  an d  the driv ing

of a ll-te rra in  v e h id e s  (ATV) w ere  
ad d e d  to the list o f recreational ac­
tivities covered  b y  the sta tu te . Plain­
tiff, therefore, a rg u ed  th a t "lim ita­
tions on  the  liability of public land­
o w n ers  u n d e r  RCW  4.24.210 [state 
recreational use  sta tu te ] shou ld  be 
restric ted  ATV a n d  snow m obiling  
activities because o f th e  p u rp o se  of 
the 1972 am en d a to ry  act is directed 
tow ard  these  activities. T he sta te  su ­
prem e court rejected  th is argum en t.

W h e r e  t h e  l a n g u a g e  o f  a  s t a t u t e  is 
d e a r  a n d  u n a m b i g u o u s ,  t h e r e  is 
n o  r o o m  f o r  j u d i c i a l  c o n s t r u c t i o n .  
R C W  4 . 2 4 . 2 1 0  d r a w s  n o  d i s ­
t i n c t i o n s  b e t w e e n  p u b i c  a n d  p r i ­
v a t e  l a n d o w n e r s ,  v i s - a - v i s  t h e  
d e s i g n a t e d  r e c r e a t i o n a l  ac t iv i t ie s ,  
T h e  p l a c e m e n t  o f  t h e  19 7 2  a m e n d  
a t o r y  l a n g u a g e  ( " p u b i c  o r  p r i  
v a t e " )  b e f o r e  t h e  t e r m  " l a n d o w n  
e r s "  e n c o m p a s s e s  all o u t d o o r  r e c ­
r e a t i o n a l  a c t i v i t i e s  s u b s e q u e n t l y  
d e l i n e a t e d .  If  t h e  l e g i s l a t u r e  i n ­
t e n d e d  t h e  l a b i l i t y  l i m i t a t i o n s  to  
a p p l y  t o  p u b i c  o w n e r s  o n l y  a s  to  
i n r i d e n t s  a r i s i n g  f r o m  t h e  u s e  o f  
A T T  a n d  s n o w m o b i l e s ,  i t  s h o u l d  
h a v e  u s e d  m o r e  p r e c i s e  l a n g u a g e  
to  e s t a b l s h  s u c h  a n  i n t e n t .  C l e a r ­
ly ,  t h e  s t a t u t e ,  a s  a m e n d e d ,  i n ­

c l u d e s  p u b l i c  l a n d o w n e r s  a n d  
o c c u p i e r s  w i t h i n  t h e  r e c r e a t i o n a l  
u s e  i m m u n i t y  f r o m  l iab i l i ty .

A s n o te d  by  p la in tif f , th e  ex ­
p ressed  p u rp o se  o f the  sta te  recrea­
tional use  s ta tu te  w as to encourage 
lan d o w n ers  to o p en  their land  for 
p u b lic  re c re a tio n a l u se . P la in tiff, 
therefo re , a rg u e d  th a t "lim itations 
o n  liability are  no t necessary  'to  e n ­
courage ' p u b ic  lan d o w n ers , su ch  as 
M anson  Park, to devo te  p u b ic  lan d  
to recreational u se ."  O nce again , the  
s ta te  su p rem e  co u rt ' .a g re e d  n o t­
in g  th a t th e  1972 ; len d m en t ex­
p ressly  inc luded  puD lc  lan d o w n ers  
a t a tim e w h e n  p u b ic  en tities "w ere  
n o t o th e rw ise  im m u n e  from  to r t  
lia b ilty ."  In add ition , the  cou rt ac­
k n o w ledged  tha t "o th e r courts have 
fo u n d  sim ilar recreational use  liabil­
ity  lim iting  s ta tu te s  a p p lc a b le  to 
p u b ic  lan d o w n ers  in the absence of 
express s ta tu to ry  language  covering 
p u b ld y -o w n e d  lan d s."

M r. Kozlowski is an attorney in Spring­
field, VA. He is the author of the Recrea­
tion an d  Parks Law  R eporter and a 
member of the National Society for Park 
Resources Board of Directors.

26 PARKS Sc RECREATION/OCTOBER 1986



I l l i n o i s  I m m u n i t y  f o r  N e g l i g e n t  

S u p e r v i s i o n  o f  P u b l i c  R e c r e a t i o n

T he January  law  review  colum n 
described tw o recreational im m unity  
statu tes in  V irginia and  Kansas. This 
m on th 's  colum n continues the dis­
cussion of various types of statutes 
prov id ing  lim ited recreational im ­
m u n ity  to public  agencies. T he 
Ramos decision described her'ein is 
the latest application of a n  Illinois 
sta tu te  w hich provides im m unity  for 
the  negligent failure to supervise 
recreational activities on public p ro ­
perty.

B om bs A w ay

In th e  case of Ramos by Ramos u. 
City of Countryside, 111.App., 485

by James C. Kozlowski, J.D.

R PLR
N .E 2d  418 (1985) plaintiff, Alfonso 
Ramos, Jr., w as injured in  a gam e of 
"bom bardm ent" w hen  struck  in  the 
eye by a "softball" th ro w n  by defen­
d an t Steven Best.

I n  1 9 8 1 ,  t h e  c i t y  o f  C o u n t r y s i d e

s p o n s o r e d  a n d  o r g a n i z e d  a  s u m ­
m e r  r e c r e a t i o n  p r o g r a m  fo r  e l e ­
m e n t a r y  a g e d  c h i l d r e n  w h i c h  w a s  
h e l d  o n  p u b l i c  p r o p e r t y .  T h e  p a r ­
t i c i p a n t s  w e r e  c h a r g e d  a  r e g i s t r a ­
t i o n  fee .  R a m o s  a n d  Best ,  w h o  
w e r e  3 a n d  14 y e a r s  o l d  r e s p e c ­
t i v e l y ,  w e r e  p a r t i c i p a n t s  in  t h e  
p r o g r a m .  T h e  g a m e  o f  " b o m b a r d ­
m e n t "  i n  w h i c h  R a m o s  w a s  i n ­
j u r e d  w a s  a n  a c t i v i t y  i n  t h e  p r o ­
g r a m .

Ramos sought 515,000 in dam ages 
against defendants Best and the city 
of C ountryside. Ramos alleged Best 
w as negligent in failing to w arn  
Ramos before th row ing  the ball and  
th row ing  the ball w ith  excessive 
force. Continued

YOURS FREE! THENEW

1 9 8 6  WALOB
It’s bigger, better and filled with 
ideas and projects never before 
available. One look at this new 
catalog and our low prices 
will show you why we’re the 
fastest growing catalog 
company serving the rec­
reation, education and 
therapy professions.
SAME DAY SERVICE.
FREE SHIPPING ON ALL ORDERS.

FOR YOUR FREE COPY, MAIL THE COUPON TODAY. 
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Sim ilarly , Ram os alleged that the 
C ity  of C oun tryside  w as negligent or 
guilty  of w illful an d  w an to n  m iscon­
duct for a llow ing  "ch ildren , regard ­
less of th e  d isparity  of their age, 
s tre n g th  a n d  size , to p a rtic ip a te  
together in  the  gam e." C oasidering 
th e se  d isp a r itie s , R am os a rg u ed  
fu rth er th a t the gam e created  an  " in ­
h e ren tly  dangerous an d  hazardous" 
condition  to  "a child  of plaintiff's 
t e r  ie r  years." In addition , Ramos 
cc .itended  th a t the City "failed to 
supervise said  even t so as to afford 
protection to  younger partic ipants 
there in ."

T he tria l court dism issed these 
claim s; Ram os appealed. In the opi­
n ion  of th e  appeals court, the trial 
co u rt p ro p e r ly  d ism issed  R a m is ' 
negligence claim s against defendan t 
Best. Since the  gam e of bom bard­
m ent w as o rganized  according to 
specific rules, th e  court applied  the 
follow ing rule govern ing  sporting 
events.

I A l  p a r t i c i p a n t  is  n o t  l i a b l e  f o r  i n ­
j u r i e s  t o  o t h e r  p a r t i c i p a n t s  if t h e  
g r a v a m e n  o f  t h e  a c t i o n  is  s i m p l e  
n e g l i g e n c e  . . . [ T ] h e  l a w  s h o u l d

n o t  p l a c e  u n r e a s o n a b l e  b u r d e n s  o n  
t h e  f r e e  a n d  v i g o r o u s  p a r t i c i p a ­
t i o n  i n  s p o r t s  b y  o u r  y o u t h  . . . 
[ T ] h e  p a r t i c i p a n t s  i n  o r g a n i z e d  
s p o r t i n g  e v e n t s  c a n  o n l y  b e  h e l d  
l i a b l e  u n d e r  t h e  w i l l f u l  a n d  w a n ­
t o n  m i s c o n d u c t  s t a n d a r d .

The appeal* court also considered 
Ram os' claim s against the  c ity  of 
C ountryside. As noted by th e  A p­
p e a ls  c o u r t ,  th e  I l l in o is  L ocal 
G overnm ental Em ployees Tort Im ­
m unity  Act prov ided  in  pertin en t 
part:

E x c e p t  a s  o t h e r w i s e  p r o v i d e d  b y  
t h i s  A c t . . . n e i t h e r  a  l o c a l  p u b l i c  
e n t i t y  n o r  a  p u b l i c  e m p l o y e e  is 
l i a b l e  f o r  a n  i n j u r y  c a u s e d  b y  a  
f a i l u r e  t o  s u p e r v i s e  a n  a c t i v i t y  o n  
o r  t h e  u s e  o f  a n y  p u b l i c  p r o p e r t y .  
( I U . R e v . S t a t . -  1 9 8 1 ,  c h  8 5 ,  p a r .  
3 -1 0 8 (a ) )

Ramos, how ever, con tended  that 
th is s ta tu te  d id  "n o t sh ie ld  the  c ity  of 
C oun try s 'de  from  liability  because: 
(1) the  Im m un ity  Act does not sh ield  
m unicipalities from  w illful a n d  w a n ­
ton m isconduct; (2) th e  com plain t 
adequately  alleged a 'special re la­
tionsh ip ' betw een  Ram os a n d  the

m unicipality to establish potential 
liability; (3) the  m unicipality  w aived  
its im m unity  through partic ipation  
in the In tergovernm ental Risk M an­
agem ent Agency (IRMA)."

In the opinion of the appeals court, 
this statu te w as applicable "to  sh ield  
the city of C ountryside from  liability  
for the asserted failure to adequately  
supervise a sum m er recreation p ro ­
g ram  he ld  o n  public p ro p e r ty ."  
Further, the court found th a t Ram os 
had  "failed to allege any  conduct on 
the part of the m unicipality  w hich  
can properly  be characterized  as 
willful and  w an ton  m isconduct." Ac­
cording to the court, Ram os' com ­
plaint contained " th e  bald assertion 
of willful and  w anton  m isconduct on  
the part of the city of C ountryside, 
[while] the facts alleged can  on ly  
sustain a possible failure to ade­
quately supervise activities o n  public 
property, for w hich  the m unicipality  
is not liable.'"

The appeals court also considered 
Ramos' contention tha t "h is  pay­
m ent of a registration fee to th e  city 
of C ountryside created a 'special 
relationship ' betw een  him self an d

★ -k ★ EX TR A  ★ ★ ★
T r i a d ’s  p r o d u c t s  m a k e  p o o l s  a c c e s s i b l e  

t o  e v e r y o n e !

FEA TU RES:
★ I n d e p e n d e n t  P o o l

★  D u r a b l e  F i b e r g l a s s

EASY LADDER ■'-Access for 
elderly or intirm individuals.

T R A N S F E R  T I E R ' —  Access lor disabled individuals.

J L k  t r i o d  t e c h n o l o c j i o s  i n c .
■^jpaS ® 4000 Gaister Rd.

B i t  E. Syracuse. N Y 1305/
(315)437-4089

E M P O R I A  S T A T E  U N I V E R S I T Y

1 2 0 0  C o m m e r c i a l ,  E m p o r i a ,  K a n s a s  6 6 8 0 1  

i n v i t e s  a p p l i c a t i o n s  f o r  t h e  f o l l o w i n g  p o s i t i o n .

R E C R E A T I O N :

A s s i s t a n t  P r o f e s s o r ,  t e n u r e  t r a c k  p o s i t i o n ,  

b e g i n n i n g  A u g u s t  1 8 ,  1 9 8 6 ,  n i n e - m o n t h  a p ­

p o i n t m e n t  w i t h  s o m e  s u m m e r  i n t e r n  s u p e r v i ­

s i o n  p o s s i b i l i t i e s .  P r i m a r y  r e s p o n s i b i l i t i e s  i n ­

c l u d e  t e a c h i n g  a n d  a d v i s i n g  r e c r e a t i o n  m a j o r s ,  

r e v i e w i n g  a n d  d e v e l o p i n g  r e c r e a t i o n  c u r r i c u ­

l u m ,  s u p e r v i s i n g  r e c r e a t i o n  i n t e r n s ,  a n d  m a i n ­

t a i n i n g  c l o s e  w o r k i n g  r e l a t i o n s h i p  w i t h  r e c r e a ­

t i o n  p e r s o n n e l  a n d  a g e n c i e s  i n  t h e  a r e a  i n c l u d ­

i n g  c a m p u s  r e c r e a t i o n  p r o g r a m .  R e q u i r e s  

c o m p l e t e d  d o c t o r a t e  d e g r e e  w i t h  s u f f i c i e n t  

e m p h a s i s  i n  r e c r e a t i o n  a t  t h e  d o c t o r a t e  l e v e l .  

M u s t  p o s s e s s  a t  l e a s t  o n e  d e g r e e  i n  r e c r e a ­

t i o n / l e i s u r e  a c a d e m i c  d i s c i p l i n e .  S e e k i n g  c a n ­

d i d a t e s  w i t h  a  g e n e r a l  r e c r e a t i o n  b a c k g r o u n d  

a n d  e x p e r i e n c e s  p a r t i c u l a r l y  i n  o u t d o o r  o r  c o m ­

m u n i t y  r e c r e a t i o n .  E x c e l l e n c e  i n  t e a c h i n g  a n d  

c o m m i t m e n t  t o  s c h o l a r l y  a c t i v i t i e s  e x p e c t e d .  

D e a d l i n e  A p r i l  1 8 ,  1 9 8 6 .  T o  a p p l y  s e n d  l e t t e r  

o f  a p p l i c a t i o n ,  v i t a ,  t r a n s c r i p t s ,  a n d  t h r e e  c u r ­

r e n t  l e t t e r s  o f  r e c o m m e n d a t i o n  t o  D r .  B i l l  

Q u a y l e ,  C h a i r ,  D i v i s i o n  o f  H P E R & A .  E .O .E .

Pbsn clrzJt rm/* t*Ylet art numb* 24 PIm m  cJrcl# nud* mnrte» art numb* V

30 PARKS &  RECREATION/APRIL 1986



.   ' __________________________________

Hell on  W h e e l s .
H a rm sco '*  Portab le  
Bottorflitera  save w ater 
and c le u n -u p  tim e.
Every pool builder and 
service com pany should 
have one for:
• Pool service calls
• Commercial pool 

maintenance
• Cleaning spas and hot tubs
• Cleaning fountains and 

waterfalls j ___
• Temporary filtration while 

servicing out-of-repair 
equipment

Isn 't it tim e
you m oved  up to  H a rm sco ?

P.O.Box 14066 
North Palm Beach, Fl_ 33408 
(305) 848-9628 
Call Us Toll Free:
1-800-327-3248
In Florida. Dial: 1-800-432-5325 Telex: 513-483 Cable: HarmscoWPB
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T h e  o n l v

true economy { j
IS  pool toih*-

QUAUTY” t 1
SAU-SEA (say "SAUCY” )
SWIMMING POOL COAT­
INGS have a long history of 
PROVEN EXCELLENCE in 
thousands of swimming pools. We m anufactu re  only 
Swimming Pool C oatings and  they are  p ro d u ced  
u n d er stric t quality contro l. With many years of 
"hands-on’’ experience in the development of the best 
quality formulations, as well as the proper surface 
preparation and application procedures involved, SAU- 
SEA'SWIMMING POOL COATINGS are widely recog­
nized as "A Standard of Quality" throughout the swim­
ming pool industry. Enjoy the low er true c o s t of less 
frequent re-coating and ou tstan d in g  coating  serv ice  
between re-coats. Disappointed or dissatisfied with y : <r 
present pool finish? MAKE YOUR POOL A SAU-SEr, 
BEAUTY NOW! Contact us for com plete details.

M E M B E R

NATIONAL 
SPA & POOL 
INSTITUTE

s w i m m i n g  pool
products, inc.

VINCENTOWN, N.J. 08088 
Phone: (609) 859-8500
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t h e  m u n i c i p a l i t y  u p o n  w h ic h  
liability m ay  be based." The appeals 
court rejected th is  argum ent.

A l t h o u g h  t h e  c i t y  o f  C o u n t r y s i d e  
c h a r g e d  R a m o s  a  r e g i s t r a t i o n  fee 
f o r  h i s  p a r t i c i p a t i o n  in  t h e  c i t y ' s  
s u m m e r  r e c r e a t i o n  p r o g r a m ,  t h a t  
p r o g r a m  is  n o t  a n a l o g o u s  t o  t h e  
o p e r a t i o n  o f  a  b u s i n e s s  e n t e r p r i s e  
. . .  I n  i t s  s p o n s o r s h i p  o f  t h e  s u m ­
m e r  r e c r e a t i o n  p r o g r a m  t h e  c i t y  
w a s  a c t i n g  w i t h i n  i t s  g o v e r n m e n ­
t a l  c a p a c i t y  a n d  w a s  n o t  a c t i n g  in  
a  b u s i n e s s  o r  p r o p r i e t a r y  c a p a c i t y .  
W e  t h e r e f o r e ,  c o n c l u d e  t h a t  t h e  
c i t y  d i d  n o t  c r e a t e  a  " s p e c i a l  r e l a ­
t i o n s h i p "  w i t h  R a m o s  a n d ,  t h u s ,  
w a s  s u b j e c t  t o  t h e  g e n e r a l  r u l e  o f  
n o n - l i a b i l i t y  o f  m u n i c i p a l i t i e s .

Finally , the  appeals court con­
sidered  R am os' argum ent that the 
city  of C ountryside w aived its im ­
m un ity  th rough  its m em bership in 
th e  In tergovernm ental Risk M anage­
m ent Agency (IRMA). The court pro­
v ided  the  follow ing description of 
IRMA:

I R M A  is  a n  o r g a n i z a t i o n  c o m ­
p r i s e d  o f  s m a l l  m u n i c i p a l i t i e s .  
U n d e r  t h e  p r o v i s i o n s  o f  I R M A ,

e a c h  m u n i c i p a l i t y  i s  r e s p o n s i b l e  
f o r  t h e  f i r s t  $ 1 ,0 0 0  o f  l i a b i l i t y  t h a t  
t h a t  m u n i c i p a l i t y  m a y  i n c u r .  A n y  
l i a b i l i t y  b e t w e e n  5 1 , 0 0 0  a n d  
$ 2 5 0 ,0 0 0  is  p a i d  b v  I R M A  t h r o u g h  
a  p o o l  o f  m o n e y  p a i d  i n t o  t h e  
o r g a n i z a t i o n  f r o m  r e v e n u e s  o f  t h e  
m e m b e r  m u n i c i p a l i t i e s .  I R M A  
p u r c h a s e s  i n s u r a n c e  p o l i c i e s  • t o  
c o v e r  a n y  l i a b i l i t y  i n  e x c e s s  o f
5 2 5 0 ,0 0 0 .

In the opinion of the  appeals court, 
"m em bersh ip  in IRM A d id  not act to 
w aive im m unity  g ran ted  to m em ber 
m unicipalities' under th e  Tort Im ­
m unity  Act." The court distinguished 
"betw een the  purchas* of insurance 
from  s e p a ra te  licen sed  in su ran ce  
com panies an d  self-insurance."

T h e  w a i v e r  o f  i m m u n i t y  p r o v i -  
s i o n s  o f  s e c t i o n  9 - 1 0 3  
( l l l .R c -v .S ta t .1 9 8 3 ,  c h .  8F * '>-103) 
is  a p p l i c a b l e  o n l y  w h  • 1 l ic i -  
p a l i t i e s  h a v e  p u r c h a  ✓ a n c e
f r o m  c o ,  . e n t i o n a l  ins . c o m ­
p a n i e s  w h i c h  p a y  j u o ^ . i t n t s  f r o m  
n o n - p u b l i c  f u n d s .

A ccording to  the court, providing 
im m unity  for self-insured m unici­
palities served the "public policy in ­
terest of protecting public funds and

property  an d  p reven ting  the  d iv e r­
sion of tax m onies from  their in ­
te n d e d  p u rp o se  to  p a y m e n t of 
dam age claim s." A pply ing  th is rule 
to the  facts of the  case, th*  appeals 
court concluded th a t " th e  city  of 
C ountryside has not w aived  its im ­
m unity ."

I R M A  c o n s t i t u t e s  a  j o i n t  s e l f - i n ­
s u r a n c e  v e n t u r e  b y  i t s  m e m b e r s  
f o r  l i a b i l i t y  b e t w e e n  5 1 ,0 0 0  a n d
5 2 5 0 ,0 0 0 .  I n  h i s  c o m p l a i n t ,  R a m o s  
s e e k s  S 1 5 .0 0 0  i n  d a m a g e s .  N e i t h e r  
t h e  c i t y  o f  C o u n t r y s i d e  n o r  I R M A  
h a s  p u r c h a s e d  i n s u r a n c e  t o  c o v e r  
R a m o s '  i n j u r y .  If  R a m o s  w e r e  to  
r e c o v e r ,  t h e  j u d g m e n t  w o u l d  b e  
p a i d  f r o m  a  r e s e r v e  o f  p u b l i c  
m o n e y .

T h e  a p p e a ls  c o u r t ,  th e r e f o r e ,  
affirm ed the  judgm ent of the trial 
c o u rt d ism iss in g  R am o s ' c la im s 
against defendan ts Best a n d  the  d ty  
of C ountryside.

M r. Kozlowski is an attorney in 
Springfield, VA. He is the author of 
the R ecreation  a n d  P a rk s  L aw  Re­
p o rte r  and a member of the National 
Society for Park Resources Board of 
Directors.
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N o  O r d i n a r y  N e g l i g e n c e  L i a b i l i t y  

U n d e r  R e c r e a t i o n a l  I m m u n i t y  S t a t u t e s

T his m o n th  th e  "N R P A  Law 
R eview " en ters  its fifth year of 
publication. As reflected in m any of 
th e  a rtic le s , re c re a tio n a l in ju ry  
liability continues to be the over­
w helm ing  law -related  concern of the 
recreation an d  parks field. During 
the  recent Congress for Recreation 
an d  Parks in Dallas, I a ttended  a por­
tion of a session on recreational in­
ju ry  lia b ility . T he q u es tio n  an d  
an sw er period w hich  followed the 
presen tations by  tw o a tto rneys was 
characterized  by the sam e sort of 
anx ie ty  and  h an d  w ringing  I have 
encountered  follow ing m y lectures 
on  th is topic.

In m y  opin ion , the  recreation 
f ie ld  m o a n s  a n d  g ro a n s  ab o u t 
"liability ," but does little in the  w ay 
of a concerted effort to alleviate the 
problem  in a system atic fashion. In 
the  face of the  perceived crisis eyes 
tu rn  h o p e fu lly , bu t m is tak en ly , 
to w ard  W ashington for the  one piece 
o f "silver bullet" legislation w hich 
w ill s lay  the  liability m onster once 
an d  for all. In Dallas, I voiced this 
concern  to Roy Feuchter, president 
of the  N ational Society for Park 
Resources. He suggested tha t I devote 
o ne  of the  iaw  rev iew  colum ns to a 
discussion of the  issue an d  an y  ]xissi- 
ble solutions. I do  not th in k  that 
there  is an y  one solution to the prob­
lem . T h e  fo llo w in g  p a ra g ra p h s , 
how ever, a ttem pt to  respond to  this 
request by  presenting  existing legis­
lation w hich  m ay have an  impact 
upon th e  situation.

The bad  new s is tha t there  is no 
o n e  grand iose federal solution that 
w ill resolve th is situation in one fell 
sw oop. The good new s is tha t the 
w heel has a lready  been invented  in 
several state m odels to m ake the per­
ceived crisis m ore m anageable, i.e. 
r e c r e a t io n a l  im m u n i ty  s ta tu te s .  
Specifically, there  is already legis­
lation quietly  a t w ork  in  several ju­
risdictions w hich  provides public 
agencies ’w ith  lim ited im m unity  for 
injuries occurring on recreational

by James C. Kozlowski, J.D.

R P L R
facilities. M ost notably , V irginia an d  
Kansas have statu tes w hich  require a 
p lain tiff to allege gross negligence or 
w illfu l/w an ton  m isconduct, ra th e r 
th a n  m ere negligence, to sustain  a 
claim  for a n  in jury sustained  on  
p u b l ic  p a r k  a n d  r e c r e a t i o n a l  
facilities.

V irg in ia  M o d e l

Section 15.1-291 of the  V irginia 
C ode en titled  "L iability  of counties, 
cities, and  to w n s in  th e  opera tion  of 
r e c r e a t io n a l  f a c i l i t ie s "  r e a d s  as 
follows:

N o  c i t y  o r  t o w n  w h i c h  s h a l l  o p e r ­
a t e  a n y  b a t h i n g  b e a c h ,  s w i m m i n g  
p o o l ,  p a r k ,  p l a y g r o u n d  o r  o t h e r  
r e c r e a t i o n a l  f a c i l i t y  s h a l l  b e  l i a b l e  
i n  a n y  c i v i l  a c t i o n  o r  p r o c e e d i n g  
f o r  d a m a g e s  r e s u l t i n g  f r o m  a n y  
i n j u r y  to  t h e  p e r s o n  o r  p r o p e r t y  o f  
a n y  p e r s o n  c a u s e d  b y  a n y  a c t  o r  
o m i s s i o n  c o n s t i t u t i n g  s i m p l e  o r  
o r d i n a r y  n e g l i g e n c e  o n  t h e  p a r t  o f  
a n y  o f f i c e r  o r  a g e n t  o f  s u c h  c i t y  o r  
t o w n  i n  t h e  m a i n t e n a n c e  o r  
o p e r a t i o n  o f  a n y  s u c h  r e c r e a t i o n a l  
f a c i l i t y .  E v e r y  s u c h  c i t y  o r  t o w n  
s h a l l ,  h o w e v e r ,  b e  l i a b l e  i n  
d a m a g e s  f o r  t h e  g r o s s  o r  w a n t o n  
n e g l i g e n c e  o f  a n y  o f  i t s  o f f i c e r s  o r  
a g e n t s  i n  t ^ e  m a i n t e n a n c e  o r  
o p e r a t i o n  o .  ' r s u c h  r e c r e a t i o n a l  
f a c i l i ty .

T h e  i m m u n i t y  c r e a t e d  b y  t h i s  s e c ­
t i o n  is  h e r e b y  c o n f e r r e d  u p o n  
c o u n t i e s  i n  a d d i t i o n  to ,  a n d  n o t  
l i m i t i n g  o n ,  o t h e r  i m m u n i t y  e x i s t ­
i n g  a t  c o m m o n  l a w  o r  b y  s t a t u t e .

In the case of Town of Big Stone

Cap v. Johnson, 134 Va. 375,35 S.E.2d 
71 (1945), the 8-year-old plaintiff w as 
in jured w hile playing on  an  u n a t­
ten d ed  road g ra d 'r  in a public park. 
T his piece of equipm ent w as being 
used to level a running track in the 
park . Plaintiff alleged gross an d  
w an to n  negligence as required by 
the  Virginia recreational im m unity  
statute. The tow n argued that the ir 
conduct "if negligent at all, does not 
a m o u n t  to  'g r o s s  o r  w a n to n  
negligence' w ith in  the m eaning  an d  
in te n t  o f  th e  s t a tu te ."  A ju ry  
re tu rned  a verdict against the  tow n; 
th e  to w n  ap p ea led  to  the  s ta te  
suprem e court.

The issue before the sta te  suprem e 
court was, therefore, "whethe-- the 
act o f the tow n 's  em ployee in leaving 
th is  m achine in the public park  near 
th e  ch ild ren 's playground measures 
up  to  the  standard  of 'gross or w an ­
to n  neg lig en ce ' req u ired  by th e  
sta tu te ." The court defined the s tan ­
d a rd  of gross or w anton  negligence 
as follows:

G r o s s  n e g l i g e n c e  is  s u b s t a n t i a l l y  
a n d  a p p r e c i a b l y  h i g h e r  i n  m a g ­
n i t u d e  t h a n  o r d i n a r y  n e g l i g e n c e .
It is  v e r y  g r e a t  n e g l i g e n c e ,  o r  t h e  
a b s e n c e  o f  s l i g h t  d i l i g e n c e ,  o r  t h e  
w a n t  o f  e v e n  s c a n t  c a r e .  It is  a  
h e e d l e s s  a n d  p a l p a b l e  v i o l a t i o n  o f  
l e g a l  d u t y  r e s p e c t i n g  t h e  r i g h t s  o f  
o t h e r s .  T h e  e l e m e n t  o f  c u l p a b i l i t y  
w h i c h  c h a r a c t e r i z e s  a l l  n e g l i g e n c e  
is  i n  g r o s s  n e g l i g e n c e  m a g n i f i e d  t o  
a  h i g h  d e g r e e  a s  c o m p a r e d  w i t h  
t h a t  p r e s e n t  i n  o r d i n a r y  
n e g l i g e n c e .  G r o s s  n e g l i g e n c e  is  
t h a t  d e g r e e  o f  n e g l i g e n c e  w h i c h  
s h o w s  a n  u t t e r  d i s r e g a r d  o f  p r u ­
d e n c e  a m o u n t i n g  t o  c o m p l e t e  
n e g l e c t  o f  t h e  s a f e t y  o f  a n o t h e r .  
W a n t o n  n e g l i g e n c e  is o f  e v e n  a  
h i g h e r  d e g r e e  t h a n  g r o s s  
n e g l i g e n c e  . . . m a n i f e s t i n g  a r ­
r o g a n t  r e c k l e s s n e s s  o t  j u s t i c e ,  o f  
t h e  r i g h t s  o r  f e e l i n g s  o f  o t h e r s ,  

m e r c i l e s s ,  i n h u m a n e .

A pplying this standard  to the facts 
of the  case, the sta te  suprem e court

Continued
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- vJ® '»r, •
f o u n d  t h a t  t h e  c o n d u c t  o f  t h e  t o w n  

t h r o u g h  i t s  e m p l o y e e  d i d  n o t  c o n ­

s t i t u t e  " g r o s s  o r  w a n t o n "  w i t h i n  t h e  

m e a n i n g  o f  t h e  s t a t u t e .

( T l h e r e  is  n o  p r o o f  t h a t  t h e  t o w n  
o f f i c i a l s  o r  e m p l o y e e  k n e w  o r  
o u g h t  t o  h a v e  k n o w n  t h a t  t h e  
r o a d  s c r a p e r  w a s  a t t r a c t i v e  to  
c h i l d r e n .  W h i l e  it h a d  b e e n  le f t  i n  
t h e  p a r k  o v e r  a  l o n g  p e r i o d ,  o n l y  
o n  t w o  p r e v i o u s  o c c a s i o n s ,  s o  f a r  
a s  t h e  r e c o r d  s h o w s ,  h a d  c h i l d r e n  
b e e n  o n  i t .  M r s .  B a r n e t t ,  w h o  l i v e d  
n e a r  t h e  p a r k ,  t e s t i f i e d  t h a t  a b o u t  
a  w e e .  b e f o r e  t h e  a c c i d e n t  s h e  
s a w  s o m e  c h i l d r e n  p l a y i n g  o n  t h e  
m a c h i n e .  R a l p h  S m i t h ,  w h o  w a s  
w i t h  J o h n s o n  a t  t h e  t i m e  t h e  
p l a i n t i f f  w a s  h u r t ,  t e s t i f i e d  t h a t  h e  
h a d  p r e v i o u s l y  p l a y e d  o n  t h e  
s c r a p e r .  B u t  t h e r e  is n o  s h o w i n g  
t h a t  t h e  t o w n ' s  e m p l o y e e s  k n 'e w  
o f  e i t h e r  o f  t h e s e  i n c i d e n t s  . . . 
( T l h e r e  i s  . 1 0  p r o o f  t h a t  t h e  
m a c h i n e  w a s  o n e  w h i c h  w a s  d a n ­
g e r o u s  t o  c h i l d r e n  . . . N o t  o n l y  
w a s  t h e  m a c h i n e r y  o f  t h e  r o a d  
s c r a p e r  i d l e ,  b u t  t h e  b l a d e  w a s  left  
o n  t h e  g r o u n d  i n  a  s a f e  p o s i t i o n ,  
a n d  i t  w a s  o n l y  b y  r e a s o n  o f  t h e  
c o m b i n e d  e f f o r t s  o f  t h e s e  t w o  b o y s  
[ J o h n s o n  a n d  S m i t h ]  t h a t  i t  w a s  
h o i s t e d  i n  s u c h  a  w a y  a s  t o  b e c o m e

d a n g e r o u s .  W h e t h e r  t h e  a c t  o f  t h e  
t o w n  e m p l o y e e  in  l e a v i n g  t h i s  
m a c h i n e  n e a r  t h e  c h i l d r e n ' s  p l a y ­
g r o u n d ,  u n d e r  t h e  c i r c u m s t a n c e s  
s t a t e d ,  a m o u n t e d  to  o r d i n a r y  o r  
s i m p l e  n e g l i g e n c e  w e  n e e d  n o t  
d e c i d e .  It is c e r t a i n ,  w e  t h i n k ,  t h a t  
it  d i d  r .o t  c o n s t i t u t e  " g r o s s  o r  
w a n t o n "  n e g l i g e n c e  w i t h i n  t h e  
m e a n i n g  o f  t h e  s t a t u t e .

. T h e  s t a t e  s u p r e m e  c o u r t ,  t h e r e f o r e ,  

r e v e r s e d  t h e  j u d g m e n t  o f  t h e  l o w e r  

c o u r t  a n d  e n t e r e d  j u d g m e n t  f o r  t h e  

t o w n .

K a n s a s  M o d e l

S i m i l a r l y ,  s e c t i o n  7 5 - 6 1 0 4  ( n )  o f  

t h e  K a n s a s  T o r t  C l a i m s  A c t  p r o v i d e s :

A  g o v e r n m e n t a l  e n t i t y  o r  
e m p l o y e e  a c t i n g  w i t h i n  t h e  s c o p e  
o f  t h e  e m p l o y e e ' s  e m p l o y m e n t  
s h a l l  n o t  b e  l i a b l e  f o r  d a m a g e s  
r e s u l t i n g  f r o m :  . . . ( n )  a n y  c l a i m  
f o r  i n j u r i e s  r e s u l t i n g  f r o m  t h e  u s e  
o f  a n y  p u b l i c  p r o p e r t y  i n t e n d e d  
o r  p e r m i t t e d  t o  b e  u s e d  a s  a  p a r k  
p l a y g r o u n d  o r  o p e n  a r e a  f o r  
r e c r e a t i o n a l  p u r p o s e s ,  u n l e s s  t h e  
g o v e r n m e n t a l  e n t i t y  o r  a n  
e m p l o y e e  t h e r e o f  is  g u i l t y  o f  gross 
and wanton negligence p r o x i m a t e l y

c a u s i n g  s u c h  i n j u r y . .W ’ I

I n  t h e  c a s e  o f  Willard v. C ity  o f 
Kansas C ity, K a n . ,  6 8 1  P . 2 d  1 0 6 7  

( 1 9 8 4 ) ,  p l a i n t i f f  W i l l a r d  w a s  i n j u r e d  

w h e n  h e  c o l l i d e d  w i t h  a  c h a i n  l i n k  

f e n c e  a r o u n d  a  b a s e b a l l  d i a m o n d  i n  a  

c i t y  p a r k  i n  K a n s a s  C i t y . "  ( T h i s  c a s e  

w a s  r e p o r t e d  i n  t h e  Recreation and 
Parks Law Reporter R P L R  R e p o r t  N o .  

8 4 - 3 5 ,  V o l .  1,  N o .  4  a t  p a g e  1 3 4 . )  

W i l l a r d  a l l e g e d  t h a t  " t h e  C i t y  w a s  

n e g l i g e n t  i n  i n s t a l l i n g  a n d  m a i n t a i n ­

i n g  a  t y p e  o f  f e n c i n g  w i t h  r a w  s h a r p  

c u t t i n g  e d g e s  r u n n i n g  a l o n g  t h e  t o p  

i n  a n  a r e a  w h e r e  s u c h  a c c i d e n t s  

w e r e  l i k e l y  t o  o c c u r . ”  T h e  t r i a l  c o u r t  

f o u n d  t h e  C i t y  i m m u n e  f r o m  l i a b i l i t y  

u n d e r  § 7 5 - 6 1 0 4  ( n )  o f  t h e  K a n s a s  

T o r t  C l a i m s  A c t  ( K T C A ) ,  K . S . A . 1 9 8 3  

S u p p .  7 5 - 1 6 0 1  e t  s e q .  W i l l a r d  a p ­

p e a l e d  t o  t h e  S u p r e m e  C o u r t  o f  K a n ­

s a s .
T h e  s t a t e  s u p r e m e  c o u r t  a p p l i e d  

t h e  f o l l o w i n g  t e s t  f o r  g r o s s  a n d  w a n ­

t o n  n e g l i g e n c e :

P r o o f  o f  a  w i l l i n g n e s s  to  i n j u r e  is  
n o t  n e c e s s a r y  in  e s t a b l i s h i n g  g r o s s  
a n d  w a n t o n  n e g l i g e n c e .  T h i s  is 
t r u e  b e c a u s e  a  w a n t o n  ac t  is  s o m e -  
t h i n g  m o r e  t h a n  o r d i n a r y

R e d u c e  Y o u r  

C l a s s  o r  P r o g r a m

R e g i s t r a t i o n  T i m e

5 0 - 7 5 %
with

Q c c m a m '

N O W :  

T O L L  F R E E  

1-800-222-2511

A C C U E A S E  S Y S T E M S ,  I N C .  ( 6 1 2 )  4 8 4 - 3 2 7 9  

3 5 7 4  R u s t i c  P l a c e ,  S h o r e v i e w ,  M i n n e s o t a  5 5 1 1 2
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VANDALISM? 
MAINTENANCE?

f i g h t  b a c k  w i t h  o u r .  .  .

“ M O N S T E R  T A B L E ”

T h e  S t r o n g e s t  T a b l e  E v e r  B u i l t !  

C a l l  c o l l e c t  o r  w r i t e  f o r  o u r  

c o m p l e t e  s p e c i f i c a t i o n s  &  c a t a l o g  

G S A  s u p p l y  c a t a l o g  a v a i l a b l e

G e r b e r
M ANUFACTURING, INC. 

P .O . B ox  163 
M id d le to n , W is c o n s in  5 3 5 6 2  
6 0 8 -2 7 1 -2 7 7 7
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A PPL IC A T IO N S
•  Safety and Security Lignting
•  Camping and Picnic Areas
•  Marinaj and 8oat Docks
•  Park! and Traill

FEATURES
•  No Utility Connection/Bids
• Quick and Easy Installation
•  Automatic Operation
•  Directional fluorescent Lights

O P E R A T IO N  
Solar Panels Convert Sunlight Into 
Electricity to Charge Batteries. At 
Sunset. Ughts Are Activated for a 
Preset Time or Until Sunrise.
Kits Available Providing l BCD to 
5400 Lumens o f Light w ith Prices 
from $2,100.
Prominent Customers Include: 
Tennessee Valiev Authority, 
Georgia Powe., and Corps o f 
Engineers.

Direct Inquiries To: 
Scientille Analysis Inc. 

P.O. Bo* 3112 
Montgomery, AL 3610? 

2 0 5 /2 7 1 -0443

u u 10 Year Warranty on 
Solar Panels Plus 2 Year 
Limited Warranty on 
Entire System.

F r e q d o m L i ^
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DES
CUSTOM MEDALS

• NO DIE CHARGE}
• Tour own Design. Sue A Skjpe
• Up to 6 Hard Enamet Colors
• Gold. Silver oi Bronte Finish
• Your Choice ol Ribbon Color
• Carded in Polybags
• Minimum Order 100
• 5-4 Weeks Delivery
(Slock Swimming or Track Medals 
available let Immediate Delivery)

Send Rough Sketch 
A Tout Rhone No.

CUSTOM JEWELRY
• NO DIE CHARGE!
• Charms, Pins. Keytags.

fie Tacks, etc.
• Mat. Site. 1* m

any Shape
• Minimum Order

100 Pieces
• 6-8 Weeks Delivery

Write Today 
On Your Letterhead... 
For Prices & Sample

CUSTOM 
EMBROIDERED 

PATCHES
• Made horn Tour Rough

Sketch • Choice ol Colors A Shape.
• Minimum-100 Pieces • W Weeks Oelivery

Writtftiirect. or CaUToH-Fraa: i-a00/251-2656.:.i v - -

agotoNBBi«ags&
k-^((SSOCIATES;INC.i- S!̂ 15).32̂ P oIa

* • ,l/i • ;s« »*, fj*-rT i.

n e g l i g e n c e  b u t  i s  s o m e t h i n g  l e s s  
t h a n  w i l l f u l  i n j u r y .  T o  c o n s t i t u t e  
w a n t o n n e s s  t h e  a c t  m u s t  i n d i c a t e  
a  r e a l i z a t i o n  o f  t h e  i m m i n e n c e  o f  
d a n g e r  a n d  a  r e c k l e s s  d i s r e g a r d  o r  
a c o m p l e t e  i n d i f f e r e n c e  o r  a n  u n ­
c o n c e r n  f o r  t h e  p r o b a b l e  c o n s e ­
q u e n c e s  o f  t h e  w r o n g f u l  a c t .

A ccording to th e  court, K ansas law' 
defined w an ton  conduct as "a n  act 
perform ed w ith  a realization  of the  
im m inence of d an g er an d  a reckless 
d isregard  or com plete indifference to 
the probable consequences of the 
act." Since p lain tiff W illard h ad  pro­
v i d e d  n o  e v i d e n c e  o f  g r o s s  
negligence or w an to n  m isconduct on 
the p art of the city in m ain ta in ing  
the ballfield, the  sta te  suprem e court 
affirm ed the su m m ary  judgm ent in 
favor of the  city.

E f f e c t  o n  P l a i n t i f f ' s  

B u r d e n  o f  P r o o f

The plain tiff in  a civil (as opposed 
to  crim inal) suit has th e  bu rden  of 
going forw ard w ith  his claim . To 
sustain this bu rd en , the  p lain tiff 
m ust allege the necessary facts to es­
tablish h is claim. A recreational user 
injured on  the prem ises w ould, most

likely, allege negligence liability on  
the part of the  public agency land­
ow ner.

To meet the  burden  of going for­
w ard  w ith a negligence claim , p la in ­
tiff must allege facts dem onstrating  
the following four elem ents: 1) a 
stan d ard  of care to w hich a d u ty  is 
ow ed; 2) a violation or breach of the 
applicable s tan d ard  of care; 3) causa­
tion, i.e. a foreseeable connection be­
tw een the breach an d  the resulting 
injury; and  4) dam ages, actual (as 
opposed to purely speculative) in jury 
to  person or property. If p lain tiff's 
com plaint fails to allege sufficient 
facts to  support the negligence claim , 
p lain tiff has not met the b u rd en  of 
going forw ard. U nder such circum s­
tances, defendant m ay m ove the 
court to dism iss the suit for p lain tiff’s 
failure to sta te  a claim. H ow ever, in 
review ing the allegations in p la in ­
tiff's com plaint, the court w ill resolve 
all doubt in favor of allow ing  the 
plain tiff an  opportun ity  to go for­
w ard  w ith  h is claim.

H aving sustained the b u rd en  of 
going forw ard, the plaintiff has the 
burden  of proof in a civil suit. In a 
civil suit, the  plaintiff must establish

o r prove his claim  by a prepon­
derance of the evidence. A prepon­
derance of the evidence means m ore 
likely th an  not, better than 50/50, 
that the credible facts support the 
claim.

A preponderance of the evidence 
is m uch lighter bu rden  of proof than  
th a t applied  in crim inal cases, i.e. 
beyond a reasonable doubt. In crim i­
na l cases, th e  s ta te  m ust p ro v e  
beyond a reasonable doubt that the 
accused com m itted the alleged crime. 
A n y  d o u b t w h a ts o e v e r  w o u ld , 
therefore, dictate a finding of inno ­
cence in a crim inal case.

By changing the applicable s tan ­
d a r d  o f  c a r e  f ro m  o r d i n a r y  
negligence to gross negligence or 
w illfu l/w anton  misconduct, a recrea­
tional im m unity  statute makes it 
m uch m ore difficult for the plaintiff 
to sustain  his bu rden  of going for­
w ard  w ith  his claim . As a result, it is 
m ore likely tha t recreational injury 
claim s w ill be dism issed prior to trial. 
Furtherm ore, those claims that do go 
to trial will be less likely to sustain 
the bu rden  of proof w hen the ap ­
plicable standard  of care is gross 

Continued on next page
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g lig en ce . or, w illful/w anton mis- 
nduct, ra th e r  than  m ere negli- 
nee.
As the  term  suggests, negligence is 
g leet o r  carelessness. It is a slight 
rviation from  w hat the reasonable 
;rson w ould, or w ould not' do 
id er the  circum stances. O n the 
h e r h a n d , g ross neg ligence  or 
illfu l/w a n to n  m isconduct is ex- 
em e conduct w hich dem onstrates a 
.•ckless d isregard  for the  physical 
'e ll-being of others.
T here is a fine line betw een  careful 

nd careless w hen  the applicable 
tan d ard  is o rd in ary  negligence and 
he bu rden  of proof is preponderance 
>f the  ev idence (m ore likely than  
tot, be tte r th an  50/50). This is partic- 
llarly true  w h en  all doubt is resolved 
n  allow ing  th e  plaintiff an  oppor­
tunity to  prove his claim . It is, 
herefore, very  difficult to have a 
:ase dism issed prior to trial or pre­
vail a t tria l w hen  the recovery can be 
p r e d i c a t e d  u p o n  o r d i n a r y  
neg ligence . H o w ev er, w h e n  th e  
burden  of proof under a recreational 
i m m u n i t y  s t a t u t e  is  g r o s s  
negligence o r  w illfu l/w anton mis­
co n d u c t, th e  lik e lih o o d  of som e 
w rongdoing  on  the part of the  public

en tity  has to  be clear to sustain a 
claim . A m om en tary  lapse o r over­
sight by the public en tity  m ay con­
stitu te o rd .n a ry  negligence, but not 
gross r.'g ligence or w illful/w anton 
m isconduct.

Faced w ith  the  burden  of proving 
gross negligence or w illful/w anton 
m isco n d u c t u n d e r  th e  app licab le  
recreational im m unity  statute, m any 
plaintiffs' a tto rneys are  less likely to 
even take  the case, let alone proceed 
to trial. This Ls particularly  true 
w here  the. in jury  is relatively  m inor 
and  the  alleged negligence of the 
public park  an d  recreation agency is 
less th a n  outrageous. Therefore, it is 
easy to see th a t the recreational im ­
m unity  statu te, w h ere  available in a 
givqn jurisdiction, can  be a pow erful 
force lim iting the num ber an d  suc­
cess of recreational in jury  lawsuits 
against public agencies.

S ta tu te  H a s  th e  E ffect o f W aiver

A recreational im m unity  statute 
has the sam e legal effect as a valid 
w aiver or signed release. In a valid 
w aiver, the partic ipan t w aives any  
claim  he  or she m ay have for m ere 
negligence on the part of the  p ro ­
v id e r  of th e  re c re a tio n a l o p p o r­

tunity . A valid  w aiver, how ever, 
does not release an y  claim  th e  partic­
ipant m ay have based upon allega­
tions of reckless m isconduct or gross 
negligence by the prov ider of the 
recreational activ ity  or facility. In 
sim ilar fashion, the  recreational im ­
m unity  sta tu te  changes the applica­
ble s tan d ard  of care. It precludes 
reco v ery  fo r o rd in a ry  neg ligence  
an d  requires allegations of gross 
negligence o r o ther m ore extrem e 
m isconduct to  sustain a claim .

In most instances, signed releases 
or w aiver form s for public recrea­
tio n a l activities a re  deem ed to be 
against public policy and, therefore, 
void. O n th e  o th e r hand , a recrea­
tional im m un ity  sta tu te  is a valid ex­
pression of public policy b y  the state 
legislature. Further, this sta tu tory  
w aiver is m ore com prehensive since 
it covers all recreational activities 
and /o r partic ipan ts w ith in  the scope 
of the recreational im m unity  statute, 
ra th e r th a n  a single individual w ho 
signs a release.

M o re  R e c re a tio n a l Im m u n ity

The V irginia an d  K ansas statutes 
described above are  not the on ly  
law s p ro v id in g  re c re a tio n a l im ­
m un ity  for public entities. For exam ­
ple, an  Illinois statu te requires claims 
for injuries on p laygrounds to be 
based upon w illfu l/w anton  m iscon­
duct. A South D akota sta tu te  im m un­
iz e s  m u n ic ip a l i t ie s  f ro m  " to r t  
liability arising  out of the  construc­
tio n  a n d  m a in te n a n c e  of public 
parks, recreation areas, and  p lay­
grounds." A C alifornia statu te pro­
vides lim ited im m unity  to public en ­
tities for injuries occurring in h azar­
dous recreational activities.

In add ition , several jurisdictions 
have found sta te  recreational use 
statu tes applicable to states and  polit­
ical subdivisions. These statutes w ere 
orig inally  enacted  to encourage pri­
vate  landow ners to open  the ir land 
for public recreational use. These 
statu tes provide tha t the  landow ner 
ow es no d u ty  of care to the  recrea­
tional user w ho  en ters the  prem ises 
free of charge. This im m unity  is lost, 
how ever, if the  landow ner is guilty 
of w illfu l/w anton  m isconduct. On 
th e  o th e r hand , a num ber of jurisdic­
tions h av e  den ied  tha t these statutes 
are  applicable to public entities.

U nder the  Federal Tort Claims 
Act, the federal governm ent is liable 
for negligence like a p rivate  in­
div idual u n d er the  law  of the juris- 
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W I ,  N J ,  &  L A ,  L i m i t  P u b l i c  R e c  U s e  

I m m u n i t y  to " T r u e  O u t d o o r s "

By James C. Kozlowski, J.D., Ph.D.

L a s t m o n th 's  "N R P A  Law  Re­
v iew " p re sen ted  case law  from  five 
ju risd ic tions (N ew  York, N ebraska, 
I d a h o ,  O h io ,  a n d  W a s h in g to n )  
w h ich  h ad  found  the sta te  recrea­
tional u se  s ta tu te  applicable to public 
en tities. T his m o n th 's  co lum q con­
t in u e s  the  rev iew  o f ju risd ic tio n s  
w h i c h  h a v e  c o n s i d e r e d ,  t h e  
applicability  of the sta te  recreational 
u se  s ta tu te  to public entities. Specif­
ica lly , c a se  law  fro m  W isco n sin , 
N e w  Je rsey , a n d  L ouisiana is ex­
a m in e d .  In  e a c h  in s ta n c e , s ta te  
c o u r ts  in th e se  ju risd ic tio n s h av e  
lim ited  the  scope of recreational u se  
im m u n ity  to n o n -u rb an  lan d s an d  
activ ities w h ich  besp eak  the  " tru e  
o u td o o rs ."

U n d e r  a recreational use s ta tu te , 
the  la n d o w n e r  w h o  o p en s  h is land  
free of charge  to public  recreational 
u se  o w es  n o  d u ty  of care to the  u se r 
to g u a rd  o r  w a rn  of haza rd s  o n  the 
p rem ises. A.s a result, the  lan d o w n er 
will n o t be liable for o rd in ary  negli­
gence , i.e. m ere  carelessness, in  foil­
ing  to inspect a n d  p roperly  m ain tain  
the  p rem ises. T he lim ited im m un ity  
re fe rred  by th e  recreational use  sta ­
tu te , h o w ev er, will n o t excuse liabil­
ity fo r willful o r  w an to n  m isconduct. 
U nlike o rd in a ry  negligence, willful 
o r  w a n to n  m isconduct is m uch m ore 
o u trag eo u s  behav io r dem o n stra tin g  
a n  u tte r  d isreg a rd  for the  physical 
w ell-being  of o thers.

W isco n sin

In th e  case of Wirth v. Ehly, 93 
W is.2d  433,287 N .W . 2d 140 (1980), 
p la in t i f f ,  a m in o r ,  w a s  in ju re d  
" w h e n  the  trail bike o n  w hich he  w as 
rid ing  s tru ck  a cable stre tched  across 
a ro a d w a y  u sed  by  the  public o n  rec­
rea tional land  o w n ed  by the sta te  
a n d  o p e ra ted  by  the D ep artm en t of 
N a tu ra l R esources (D N R)." T he trial 
co u rt g ran ted  d e fen d an ts  m otion for 
d ism issa l o f plain tiff's negligence ac­
tion  b ased  u p o n  the sta te  :ecreation- 
al u se  sta tu te . "T he d e fen d an ts  w ere
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all em ployees o r ag en ts  of DNR at 
the  tim e of the  accident. N either the 
S tate n o r D N R w as jo ined as a d e ­
fendan t. T he d e fen d an ts  w ere sued  
in their ind iv idual capacities." Plain­
tiff ap p ea led  to th e  sta te  suprem e 
court.

A s described  by the  sta te  suprem e 
court, the  principal issue on  appeal 
w a s  w h e th e r  th e  e m p lo y e e  d e ­
fen d an ts  n a m e d  in  the  su it w ere  
"o w n ers"  as defin ed  in the  state rec­
reational u se  sta tu te . Plaintiff argued 
th a t " th e  s ta te  em p lo y ees  do no t 
com e w ith in  the  s ta tu to ry  definition 
of o w n er in  sec. 29.68,S tats., w hen  
su ed  in their ind iv idual capacities." 
T he sta te  su p re m e  cou rt rejected this 
a r g u m e n t .  A s d e s c r ib e d  by th e  
court, the "an tic ipa ted  effect" of the 
1975 am e n d m e n t to the recreational 
use s ta tu te  afford ing  s ta tu to ry  p ro ­
tection for recreational lan d s ow ned 
by the  S tate an d  local governm ents 
"w o u ld  be to red u ce  the potential 
liability of these  govern m en ta l un its 
caused  by em ployee  negligence."

T h e  i n t e n t  o f  t h e  (1975]  a m e n d ­
m e n t  t o  s e c .  2 9 .6 8 ,  S t a t s ,  w a s  to  
p r o v i d e  t h a t  i n  s i t u a t i o n s  w h e r e  
p r e v i o u s l y  a  p u b l i c  o f f i c e r  o r  e m ­
p l o y e e  w o u l d  b e  h e l d  l i a b le  for  
a c t s  o c c u r r i n g  w i t h i n  t h e  s c o p e  o f  
h i s  e m p l o y m e n t  o r .  p u b l i c  l a n d  
a n d  f o r  w h i c h  t h e  S t a t e  w o u l d  
h a v e  b e e n  l i a b l e  f o r  p a y m e n t .  . ,

T he sta te  su p re m e  court, there­
fore, c o n c lu d ed  th a t " th e  (public] 
em ployee n o w  will be deem ed  an

'o w n e r7 for the  p u rp o se  of sec. 29.68, 
S ta ts ."

Plaintiff also  a rg u e d  tha t "tire  sta ­
tu te  sh o u ld  on ly  ap p ly  to rem ote  an d  
u n c o n tro lle d  a re a s ."  F u r th e r , the  
plaintiff m ain ta in ed  th a t the  public 
lan d  w h ere  th e  in ju ry  occurred  "w as 
n o t rem ote  a n d  u n co n tro lled ."  T he 
s ta te  su p re m e  cou rt a lso  rejected  this 
a rg u m en t.

A l t h o u g h  t h e  l i m i t s  o f  t h e  s t a t u ­
t o r y  d e f i n i t i o n  o f  p r e m i s e s  a r e  n o t  
e n t i r e l y  d e a r ,  t h o s e  l i m i t s  h a v e  
n o t  b e e n  r e a c h e d  i n  t h i s  c a s e .  . . 
( T ] h e  s t a t u t e  w a s  i n i t i a l l y  p r o ­
p o s e d  to  p r o t e c t  o w n e r s  o f  f o r e s t  
l a n d  f r o m  l i a b i l i ty  t o  d e e r  h u n t e r s ,  
t h e  l e g i s l a t i o n  w a s  u l t i m a t e l y  
d r a f t e d  to  a p p l y  o n  a  m u c h  b r o a d ­
e r  s c a l e .  T h e  i n t e n t  w a s  t o  e n c o u r ­
a g e  t h e  u s e  o f  f o r e s t  a n d  f a r m  
l a n d s  f o r  m a n y  o u t d o o r  r e c r e a ­
t i o n a l  s p o r t s  b y  r e s t r i c t i n g  t h e  
c o m m o n - l a w  l i a b i l i ty  o f  t h e  l a n d ­
o w n e r  t o  s u c h  a r e a s  i n  v a r i o u s  r e ­
s p e c t s  . . . T h e  a c c i d e n t  i n v o l v e d  
i n  t h i s  c a s e  d i d  n o t  o c c u r  i n  a  
d e n s e l y  p o p u l a t e d  r e s i d e n t i a l  
a r e a ,  b u t  r a t h e r  i n  a  r u r a l  o r  s e m i -  
r u r a l  e n v i r o n m e n t .  S a l m o  P o n d  
a n d  t h e  s u r r o u n d i n g  a r e a  c l e a r l y  
f a l ls  w i t h i n  t h e  m e a n i n g  o f  p r e ­
m i s e s  o p e n  f o r  r e c r e a t i o n a l  u s e  
f o u n d  in  s e c ,  2 9 .6 8 ,  S t a t s .

Plaintiff also  arg u ed  th a t " th e  d u ty  
from  w hich  the  'o w n e r7 of p rem ises 
u n d e r  sec. 29.68, S tats, is re lieved , is 
o n ly  the affirm ative obligation to  in ­
sp ec t or p o s t w a rn in g  of d a n g t . ous 
c o n d itio n s ."  A s a re su lt, p la in tiff 
c o n ten d ed  th a t "affirm ative ac ts of 
negligence by in d iv idua ls  w ere  n ev ­
e r  in ten d ed  to be covered  by  the  sta ­
tu te  w h e th e r  tho se  acts o f negligence 
w ere  com m itted  by  an  'ow neri or 
a n y o n e  e ls e ."  T h e  s ta te  su p re m e  
c o u r t d isagreed .

T h e  s t a t u t e  d o e s  n o t  c o n t e m p l a t e  
t h a t  t h e  l a n d  s u b j e c t  t o  p u b l i c  r e c ­
r e a t i o n a l  u s e  s h a l l  r e m a i n  s t a t i c .  
S i n c e  t h e  p u r p o s e  o f  t h e  s t a t u t e  
w a s  t o  o p e n  l a n d  f o r  r e c r e a t i o n a l  
u s e ,  i t  w o u l d  b e  i n c o n s i s t e n t  f o r
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( h e  s t a t u t e  to  p r o v i d e  p r o t e c t i o n  
o n l y  if t h e  o w n e r  o r  o c c u p a n t  d o e s  

.  n o t  p e r f o r m  a n y  p o t e n t i a l l y  n e g l i ­
g e n t  a c t i v i t i e s  o n  th e  l a n d .  T h e  
s t a t u t e  c o n t a i n s  a n  e x p l i c i t  
r e f e r e n c e  t o  a f f i r m a t i v e  a c t s  b y  
p r o v i d i n g  t h a t  " o w n e r  o w e s  
n o  d u t y  t o  ktxp t h e  p r e m i s e s  s a l e  
f o r  e n t r y  o r  u s e  . . o r  t o  g i v e  
w a r n i n g  o f  a n y  u n s a l e  ivndiUon o r  
u se  of or itrudure or 'Activity o n  s u c h  
p r e m i s e s .  ( E m p h a s i s  s u p p l i e d  b v  
c o u r t . )  T h e  sp r in g in g  o f  t h e  c a b l e  
w a s  a  c o n d i t i o n  o r  s t r u c t u r e  o n  
t h e  p r e m i s e s .

G iven  th e  term s of the recreational 
u se  s ta tu te , the sta te  suprem e court 
co n c lu d ed  that "there  w as no d u ty  
o n  th e  p a rt o f  the state em ployees to 
k e e p  the  p rem ises safe or to w arn  of 
the  po ten tia l hazard  created by the 
c a b le ."  T h e  s ta te  su p rem e  co u rt, 
th ere fo re , affirm ed the ju d g m en t of 
th e  trial co u rt dism issing plain tiff's 
claim .

In the  case of Quesenberry v. M il­
waukee County, 106 Wis.2d 685, 317 
N .W .2 d  468 (1982), plaintiff w as in ­
ju re d  w h e n  sh e  stepped  into a g ra s ­
sed  co v ered  d ra inage  tile hole. C iting  
VJirth, the  trial court dism issed p la in ­
tiff's claim  against d efendan t co u n ty

based  u p o n  the sta te  recreational use 
s ta tu te . T he ap p ea ls  court affirmed, 
Plaintiff then  ap p ea led  to the state 
su p re m e  court.

O n  a p p e a l, th e  s ta te  su p rem e  
co u rt fo u n d  that the sta te  recreation­
al use sta tu te  im m unity  w as limited 
" to  th e  type of recreational uses of 
lan d  specified in the sta tu te ."  As a 
re su lt, th e  c o u rt fo u n d  that "golf 
c o u rs e s  d o  n o t co m e  w ith in  the 
scope of the  s ta tu te ."

S e c .  2 9 . 6 8 ,  S t a t s . ,  p r o t e c t s  t h e  
o w n e r  o f  p r e m i s e s  u s e d  b y  o t h e r s  
f o r  " h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  
c a m p i n g ,  h i k i n g ,  s n o w m o b i l i n g ,  
b e r r y  p i c k i n g ,  w a t e r  s p o r t s ,  
s i g h t s e e i n g ,  c u t t i n g  o r  r e m o v i n g  
w o o d ,  c l i m b i n g  o f  o b s e r v a t i o n  
t o w e r s  o r  r e c r e a t i o n a l  p u r p o s e s . "  
" R e c r e a t i o n a l  p u r p o s e s "  c o v e r s  
a n  a l m o s t  l im i t l e s s  n u m b e r  o f  a c ­
t i v i t i e s  t h a t  c o u l d  b e  s o  d e s c r i b e d .
B u t  t h e  s t a t u t e  c l e a r l y  l im i ts  t h e  
t y p e s  o f  r e c r e a t i o n a l  a c t i v i t i e s  
m e a n t  t o  b e  c o v e r e d .  G o l f i n g  is 
n o t  o n e  o f  t h e  e n u m e r a t e d  u s e s ,  
o r  t y p e s  o f  u s e ,  d e s c r i b e d  a n d  
t h e r e f o r e  is n o t  w i t h i n  t h e  e x ­
c e p t i o n s  t o  o w n e r  l i a b i l i t y  d e ­
s c r i b e d  b y  t h e  g e n e r a l  t e r m  " r e c ­
r e a t i o n a l  p u r p o s e s . "

In the  op in ion  of the court, " the  
c o m m o n  featu re  of the  en u m era ted  
w o rd s  is th a t they are the type of 
a c tiv ity  th a t one  a sso c ia tes  be ing  
d o n e  o n  la n d  in its n a tu ra l u n ­
d e v e lo p e d  sta te  as co n trasted  to the 
m o re  s tru c tu re d , lan d scap ed  an d  
im p r o \c d  n a tu re  of a golf course  
w ith  its fairw ays, san d  traps, rough 
an d  g re e n s  created  for one  purpose: 
to p la y  the  g am e of golf." T he state 
s u p re m e  court, therefore, reversed 
the ju d g m e n t of the  trial cou rt d is­
m iss in g  plain tiff's claim a n d  rem an ­
d e d  th e  case for fu rth er proceedings.

N ew  Je rsey

In th e  case of Magro v. City of Vine­
land, 148 N .J.S uper, 34, 371 A .2d 815 
(1977), the  14-year-old plaintiff w as 
i n j u r e d  " w h i l e  d i v i n g  f ro m  a 
m ak esh if t d iv ing  board  into an  ab an ­
d o n e d  p o n d  o r lake o w n ed  by the 
G ty  o f  V in e lan d ."  A t the tim e of the 
a c c i d e n t ,  t h e  l a n d  w a s  " p r e ­
d o m in a n tly  rural, u n d ev e lo p ed , u n ­
o c c u p ie d , a n d  u n im p ro v e d ."  T he 
land h a d  b een  acquired  by the d ty  
for la te r  d ev e lo p m en t as a park . The 
b o d y  o f  w a te r  w h ere  the in ju ry  oc-
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U irred  h ad  been  form ed "by the n a t­
u ra l seep ag e  of w a te r into a 'san d - 
wa’iih .' "  T h e  trial court had  gran ted  
s u m m a r y  ju d g m e n t  to  th e  d e ­
fen d an t city b ased  up o n  the sta te  
re c re a tio n a l u se  s ta tu te . P laintiff 
ap p ea led .

In  th e  o p in io n  of the appellate 
court, " th e  su m m ary  judgm ent for 
d e fe n d a n t w as  w arran ted  by virtue 
o f th e  im m u n ity  created  by N.J.S.A. 
2A:42A-2 to  5 (the sta te  recreational 
u se  s ta tu te ] ."  A ccording to the court, 
earlie r decisions h ad  held  that the 
s ta tu te  "w a s  in ten d ed  to apply to 
n o n re s id e n tia l, ru ral o r sem i-rural 
l a n d  w h e r e o n  th e  e n u m e r a te d  
sp o rts  a n d  recreational activities [in 
th e  s ta tu te ]  a re  c o n d u c te d ."  T he 
co u rt fu r th e r  rejected plaintiff's a% u- 
m e n t th a t th e  sta tu te  w as not applic­
able to ch ild ren . "O u r  study  of the 
legislation  a n d  its h istory  has failed 
to p ro d u c e  a sing le d u e , direct o r 
c ircum stan tia l, w h ereb y  it can be in­
ferred  th a t the  L egislature in tended  
to ex em p t in fan t claim ants from the 
s ta tu to ry  im m u n ity ."  In the  opinion 
of th e  court, the  recreational statu te 
"g ra n ts  im m u n ity  to a landow ner 
u n d e r  the  facts h e re in ."  Further, the 
co u rt fo u n d  th a t su c h  im m unity  w as 
"equally  available to  a public entity 
a n d  a p riva te  ind iv idual o r corpora­
tio n ."  T he ap p e lla te  court, therefore, 
affirm ed th e  trial co u rt's  sum m ary  
ju d g m e n t in favor o f the defendant 
d ty .

Louisiana

In th e  case of Keelen v. State Depart­
ment of Culture, Recreation and Tour­
ism, 463 So.2d 1287 (La. 1985), plain­
tiff's so n  d ro w n e d  in  a sw im m ing 
pool in  a s ta te  park . O n  appeal to the 
sta te  su p re m e  court, the  issue w as 
w h e th e r  th e  state recreational use  
s ta tu te s  co n fe rred  im m u n ity  from  
liability for a d ro w n in g  in a sw im ­
m ing  poo l a t a sta te  park . Since the 
su p re m e  co u rt he ld  th a t the  statutes 
d id  " n o t  c o n fe r  im m u n ity  for a 
d ro w n in g  in  a sw im m ing  pool," the 
c o u rt fo u n d  it unnecessary  to decide 
" th e  q u es tio n  of w h e th e r the statutes 
a p p ly  to  the S tate an d  its political 
su b d iv is io n s."

In  th e  o p in io n  o f the  sta te  su ­
p re m e  c o u rt, 'a tfrcr legTaiaiure in ­
te n d e d  to co n fe r im m u n ity  up o n  
o w n e r s  o f  u n d e v e lo p e d ,  n o n re ­
s id e n tia l  ru ra l o r  sem i-ru ra l land 
a reas ."

T h e  u s e  o f  t h e  l a n g u a g e  " l a n d  a n d
w a t e r  a r e a s "  i s  s u g g e s t i v e  o f  o p e n

a n d  a n d  u n d e v e l o p e d  e x p a n s e s  o f  
p r o p e r t y .  F u r t h e r m o r e ,  t h e  t y p e  
o f  r e c r e a t i o n a l  a c t iv i t i e s  e n u m e r ­
a t e d  i n  b o t h  s t a t u t e s — h u n t i n g ,  
f i s h i n g ,  t r a p p i n g ,  c a m p i n g ,  n a ­
t u r e  s t u d y ,  e t c . — c a n  n o r m a l l y  b e  
a c c o m m o d a t e d  o n l y  o n  l a r g e  
t r a c t s  o r  a r e a s  o f  n a t u r a l  a n d  u n ­
d e v e l o p e d  l a n d s  l o c a t e d  in  t h i n l y -  
p o p u l a t e d  r u r a l  o r  s e m i - r u r a l  lo ­
c a l e s .  S p e c i f i c a t i o n  o f  t h e s e  t y p e s  
o f  a c t i v i t i e s  s u g g e s t s  a  p o l i c y  t h a t  
w o u l d  e n c o u r a g e  l a n d o w n e r s  to  
k e e p  t h e i r  p r o p e r t y  in  a  n a t u r a l ,  
o p e n  a n d  e n v i r o n m e n t a l l y  w h o l e ­
s o m e  s t a t e .  W e  w o u l d  s t r a y  f r o m  
t h i s  g o a l  w e r e  w e  t o  c o n s t r u e  t h a t

s t a t u t e s  t o  g r a n t  a  b l a n k e t  i m m u n ­
i ty  t o  l a n d o w n e r s  w i t h o u t  r e g a r d  
t o  t h e  c h a r a c t e r i s t i c s  o f  t h e  p r o p ­
e r t y .

In ca teg o riz in g  p roperty  as rural o r 
sem i-ru ral, th e  sta te  su p rem e co u rt 
w ould  c o n s id e r  " th e  size, n a tu ra l­
ness a n d  rem o ten ess  or insulation 
from p o p u la te d  a reas."

T h e  e x i s t e n c e  o f  s o m e  i m ­
p r o v e m e n t s  o n  r e l a t i v e l y  u n ­
d e v e l o p e d  r u r a l  o r  s e m i - r u r a l  
p r o p e r t y  d o e s  n o t  c h a n g e  t h e

Continued on next page
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c h a r a c t e r  o t  t h e  L in d  s o  a s  t o  d e ­
p r i v e  i t s  o w n e r  o f  t h e  i m m u n i t y  
g r a n t e d  b y  t h e  s t a t u t e s .  I m ­
p r o v e m e n t s  s u c h  a s  s h e l t e r s ,  
t o i l e t  f ac i l i t ie s ,  f i r e p l a c e s ,  e t c .  a r e  
m e r e l y  c o n v e n i e n c e s  i n c i d e n t a l  to  
t h e  u s e  o f  t h e  l a n d  fo r  e n u m e r a t e d  
r e c r e a t i o n a l  a c t i v i t i e s  a n d  d o  n o t  
' h e m s e l v e s  t a k e  t h e  p r o p e r t y  o u t  
o f  a  r u r a l ,  u n d e v e l o p e d  c l a s s i f i c a ­
t i o n .  T h i s  v i e w  is r e i n f o r c e d  b y  t h e  
f a c t  t h a t  t h e  d e f i n i t i o n  o f  " p r e ­
m i s e s "  in  L a .R .S .  9 :2791  a n d  o f  
" l a n d "  in  L a .R .S .  9 :2 7 9 5  ( t h e  s t a t e  
r e c r e a t i o n a i  u s e  s t a t u t e s !  i n c l u d e  
" b u i l d i n g s ,  s t r u c t u r e s  a n d  
m a c h i n e r y . "

In ad d itio n  to the  characteristics of 
th e  la n d ,  th e  c o u r t  w o u ld  a lso  
scru tin ize  " th e  in ju ry— cau sin g  con­
d it io n  o r  in s tru m e n ta l i ty "  irt d e ­
te rm in in g  " w h e th e r  th e  s ta tu te s  
ap p ly  to a particu la r factual s itu a ­
tio n ."

[ R j e f e r e n c e  t o  t h e  t y p e s  o f  r e c r e a ­
t i o n a l  a c t i v i t i e s  s p e c i f i e d  in  t h e  
s t a t u t e s  ( h i k i n g ,  b o a t i n g ,  h o r s e ­
b a c k  r i d i n g ,  e t c . )  i n d i c a t e s  t h a t  t h e  
l e g i s l a t u r e  e n v i s i o n e d  i m m u n i t y  
f o r  l a n d o w n e r s  w h o  o f f e r  t h e i r  
p r o p e r t y  f o r  r e c r e a t i o n  t h a t  c a n  b e  
p u r s u e d  in  t h e  " t r u e  o u t d o o r s . "

W h e n  t h e  i n j u r y - c a u s i n g  c o n d i ­
t i o n  o r  i n s t r u m e n t a l i t y  is o f  t h e  
t y p e  n o r m a l l y  e n c o u n t e r e d  i n  t h e  
t r u e  o u t d o o r s ,  t h e n  t h e  s t a t u t e s  
p r o v i d e  i m m u n i t y .  C o n v e r s e l y ,  
w h e n  t h e  i n s t r u m e n t a l i t y ,  
w h e t h e r  f o u n d  in  a n  u r b a n  o r  r u ­
ral lo c a l e ,  is o f  t h e  t y p e  u s u a l l y  
f o u n d  i r  s o m e o n e ' s  b a c k y a r d ,  
t h e n  t h e  s t a t u t e s  a f f o r d  n o  p r o t e c ­
t i o n .

A pply ing  this princip le to the  tacts 
o f the  case, the state su p re m e  court 
s ta ted  "it is clear tha t a sw im m ing  
pool is no t the type of in s tru m en ta l­
ity com m only  found in the  true  o u t­
d o o rs ."  O n  the  con trary , the  court 
n o te d  th a t  " sw im m in g  po o ls  are 
m ost o ften  found  in residen tia l back­
y a rd s ."

W e  r e c o g n i z e  t h a t  " s w i m m i n g "  is 
i n c l u d e d  in  t h e  list  o f  r e c r e a t i o n a i  
a c t i v i t i e s  in  L a .R .S .  9 :2 7 9 5 ;  h o w ­
e v e r ,  t h e  w o r d  s h o u l d  b e  c o n ­
s t r u e d  b y  r e f e r e n c e  to  t h e  c o n t e x t  
in  w h i c h  it is  f o u n d .  S u c h  c o n ­
s i d e r a t i o n  l e a d s  to  t h e  c o n c l u s i o n  
t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  to  
g r a n t  i m m u n i t y  f o r  i n j u r i e s  i n ­
c u r r e d  w h i l e  s w i m m i n g  in  l a k e s ,  
r i v e r s ,  p o n d s  o r  o t h e r  s i m i l a r  
b o d i e s  o f  w a t e r .  T h u s ,  a n  i n j u r y

w h i c h  o c c u r s  in  a  s w i m m i n g  p o o l  
is n o t  s u b j e c t  to  a  d e f e n s e  o f  i m ­
m u n i t y  u n d e r  L a .R .S .  9:2791 a n d  
2795 .

T he state su p rem e  court, th e re ­
fore, concluded that " th e  State can ­
not assert those sta tu tes  in o rd e r to 
avoid liability in the  in stan t case ."

In the case of Brooks v, City of Lake 
Charles, 488 S o .2d465(L a .A pp . 3 Cir. 
1986), plaintiff su ed  the city after her 
h u sb an d  d ro w n ed  follow ing a fall 
from  the dock of the Lake C harles 
C ivic C en te r. The trial co u rt d is ­
m issed  plain tiff's negligence claim 
based  upon  the sta te  recreational use 
sta tu te . Plaintiff appealed .

O n  appeal, plaintiff a rg u ed  that 
" th e  im m unity  s ta tu te  is inapplicable 
because  the concrete  dock behind  
the Lake C harles Civic C en te r is a 
m an-m ade facility an d  is not the type 
of instrum entality ' to be found  in the 
true o u td o o rs ."  The d e fen d an t city 
resp o n d ed  tha t the lake, unlike the 
sw im m ing  pool in Keelan, w as a n a t­
ural body  of w a te r w hich  w ould  con­
stitu te  the true  ou tdoors. A pply ing  
the reasoning  of Keelen to the facts of 
this case, the appea ls court found  the 
recreational u se  s ta tu te  "inapplicable 
because an accident occurring  at the  
Civic C en ter w ith in  the co rpo ra te  
lim its of Lake C harles do es no t con­
s ti tu te  the  tru e  o u td o o rs  as co n ­
tem plated  by the s ta tu te ."

A l t h o u g h  t h e  l a k e  i s  a n a t u r a l  
b o d y  o f  w a t e r ,  t h e  i n j u r y - c a u s i n g  
c o n d i t i o n  w a s  p a r t  o f  t h e  c iv ic  c e n ­
t e r  c o m p l e x  a n d  a s  s u c h ,  in  o u r  
v i e w ,  it  c a n n o t  b e  c a t e g o r i z e d  a s  
t h e  t r u e  o u t d o o r s ;  t h e r e f o r e ,  it  
d o e s  n o t  c o m e  w i t h i n  t h e  p u r v i e w  
o f  t h e  s t a t u t e ,  w h i c h  t h e  l e g i s l a ­
t u r e  i n t e n d e d  to  a p p l y  to  o w n e r s  
o f  u n d e v e l o p e d ,  n o n r e s i d e n t i a l  
r u r a l ,  o r  s e m i - r u r a l  l a n d  a r e a s .  . . 
A c c o r d i n g l y ,  u n d e r  t h e  c i r c u m ­
s t a n c e s  of t h i s  c a s e ,  we  c o n c l u d e  
t h a t  t h e  C i t y  d o e s  n o t  h a v e  t h e  
b e n e f i t  o f  l a n d o w n e r  i m m u n i t y  o r  
l i m i ta t io n  o f  l i a b i l i ty  a c c o r d e d  b y  
R .S .  9 :2795  [ t h e  s t a t e  r e c r e a t i o n a l  
u s e  s t a tu t e ) .

T he appeals court, therefore, re­
v e rse d  the  ju d g m e n t d ism is s in g  
B rooks' claim  a n d  re m a n d e d  the 
case to trial court to con sid er the 
allegations of negligence against the 
CiW of Lake C harles.

Dr. Kozlowski is an attorney and consul­
tant in recreational injury liability in 
Springfield, Virginia. He is the author of 
the Recreation and  Parks Law R epor­
ter.
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World Wildlife Fund ond The Conservation Foundation
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was a timely and needed assessment of the threats and 
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move forward on Ibis important blueprint for action."

Robert L. Herbst
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Former Assistant Secretary of the Interior
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public’s testimony. The Commission's recognition of the 
importance of insuring abundant and diverse wildlife and 
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Joyce M. Kei.iv
President
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Americans something serious to think about if we are to 
begin saving our natural resources."

Paul C. Pritchard
President
National Forks uml Conservation Association
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O U T D O O R

• Financial and technical assistance to encourage innovation in such areas 
as recruiting skilled adults and senior citizens to provide experienced guid­
ance to young corps members, and establishing linkages between corps 
programs and volunteer organizations.

The creation of a public sector/private sector National Volunteer Corps 
would create an opportunity for the American public to contribute their 
time, talents, and shills in the consenting and managing of America's natu­
ral resources, and would involve all sectors of society- government, busi­
ness and industry, consemation organizations; but "be program would 
essentially be nin by volunteers for volunteers. All sectors can provide 
leadership. Additionally, each has skills and expertise it can share with 
the others; the land managers can provide the opportunities and tools; the 
business community can provide organizational stnicture funding: and the 
volunteers the energy and enthusiasm

Geraid Colttant 
U. S. Forest Service 

Concept Paper for the 
Commission
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Chapter 5

Volunteers Play Vita! Rotes

We recommend
• Local officials, mayors, governors and private sector managers support vol­
unteering, develop incentives and remove barriers to encourage American: 
to volunteer in outdoor recreation. The goal is to double volunteer efforts 
in conservation and recreation by the year 2000.

•  Current laws and regulations be reviewed to enhance mechanisms for 
using volunteers in national parks, national forests, and all federal agen­
cies.

Volunteering U  part of our American 
heritage

From barn raising and crop harvesting to parents helping children and 
neighbors helping neighbors, Americans have always volunteered. An early 
incentive for helping others was the knowledge that at some point there 
would be the need for others to come to our aid. By helping others, we 
helped ourselves.

Budget and staffing cuts over the last decade have challenged the abil­
ity" of professionals to meet recreation needs in a responsive way. Volun­
teering has increased, and managers now find themselves working with 
new partners in providing outdoor recreation.

Volunteer* support co-iimunltiei and 
contribute to our economy

President Reagan stated in his I98G Slate of the Union address that 
volunteers contributed an estimated $7<i billion to the American economy. 
A 19815 study found that retired senior volunteers were better off socially, 
mentally, and physically than they would have been without the volunteer 
experience. Once again, by helping others we help our-elves.
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Oppr,(Unities for community volunteer action vary widely, from Keep 
America fleaullful to the National Youth Sports Coaching Association, to 
the Na' onal Volunteer Project of the Appalachian Mountain Club to the Stu­
dent Conservation Association. There are countless associations dedicated 
to a neighborhood or a particular park, and adopt-a-park and adopl-a-lrail 
pr grams.

Volunteer organizations, with the assistance of providers, develop a 
community spirit and pride of accomplishment at the grass roots. The local 
level is where efforts to encourage volunteering should be strongest.

So much work remains to be done in this unfinished and imperfect 
world that none of us can justify standing on the sidelines. Especially in 
a society like ours, volunteering is an expression of democracy in its purest 
form. For the volunteer is a participant, not a looker on, and participation 
is the democratic process.

Eunice Kennedy Siiriver

. . . volunteerism is not a fad but u-uiable. long term solution to pro­
viding many recreation services. The success and importance of volunteer 
activities today are far exceeded by their potential for the future. Volunteer 
programs require a great deal of effort to initiate and sustain, and they are 
not free. However, when approached properly, these programs can have 
broad long term benefits that far outweigh costs.

Roger Moore 
Appalachian Mountain Club

Volunteer* are oat there but we don’t 
cultivate their talent*

Organizations exist throughout all levels of government and the private 
sector to promote and support volunteers. However, we think we can do 
more. We need to double our efforts over the next decade to meet the chal­
lenges of tomorrow,

In 1985, of the 67 million hours donated by 3-18,000 National Retired 
Senior Volunteer Program volunteers, only 3.6 percent were in recreation 
related activities. A 1985 poll conducted by the Volunteers for Outdoor Col­
orado indicated that 40 percent of those surveyed would volunteer ii, the 
outdoors if asked. Eighty-two percent felt that local organizations are best 
suited to provide for community needs.

The 1982-83 National Recreation Survey found that 16 percent of 
people over age 60 said they had an outdoor recreation skill they could
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teach, However, only a quarter of these people taught the skill, mostly to 
family and friends. The most common reason older people said they did 
not leach the skill was because they had not been asked.

Manager* can better anpport volunteer*
Though managers have begun to turn to volunteers in order to fill the 

void left by budget cuts to outdoor recreation programs, they are some­
times reluctant to delegate real responsibility to volunteers. Furthermore, 
employees have expressed concern that volunteers are replacing important 
employee functions, reducing opportunities for entry level positions and 
advancement. Volunteers must not be seen simply as a cure-all for staff 
cutbacks.

There is a thin line between effective utilization of volunteers and the 
negative effect volunteers can have on employee morale. Jeannette Fitzwil- 
liams of the Virginia 1>ails Association observes:

At this time win n people are fighting to keep their jobs, volunteers 
can be seen as a threat. Furthermore, it is not humcn nature for a man­
ager to share responsibility; he has to make a conscious effort to do 
so. Vet I parks! do not exist in a vacuum; they are part of a community. 
Cooperation and partnership will do more for a manager's image than 
if he tried to do everything all by himself.

Volunteer* c u  do more t h u  menial! task*
The Appalachian Mountain Club believes that cooperation between 

volunteer organizations and public agencies offers many advantages. Agen­
cies must spend a good deal of time on tasks that must be repeated year 
after year—recruiting, training, supervising. Volunteer organizations can 
perform these tasks along with many administrative c nes and provide a 
continuity not easily achieved by the agencies.

Volunteer organizations are not always afforded equal opportunity to 
bid on public contracts. While some contracts have been awarded to non­
profit groups to manage park facilities, there are relatively few such cases. 
We recommend that public agencies and the private sector remove obsta­
cles to competition for the chance to provide services to the American 
public. There should not be a penalty for being a nonpiofil.

We need volunteer program leaderihip
Community, state, federal and private sector leaden; must actively de­

velop and encourage volunteering. We recommend that organizations, 
particularly those providing services or products for outdoor recreation, 
create staff positions responsible for the development of volunteer pro­
grams,

We recommend that policy statements and legislation be developed 
to nurture volunteering through:
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• support for «m expanded role by volunteer organizations in providing out­
door recreation opportunities:

• lax laws which allow deductions lm omltlhuiions lo volunteer organiza 
lions:

• deferment or partial forgiveness of student loans repayment, and/or wnk 
requirements, for students who volunteer in parks and outdoor corps;

• encouragement to government agencies and piivale groups to include vol 
unleer programs in their organizational structures;

• training programs within agencies and organizations to develop under­
standing of volunteer program potential and lo leach volunteer manage­
ment skills:

• annual recognition, sponsored by governors, city and local officials and 
the federal government, of volunteers in outdoor recreation who have 
worked lor the betterment of llieir communities;

® encouragement lo the private sector lo offer incentives to employees to vol­
unteer their time lo assist in providing outdoor recreation opportunities in 
their communities:

• protection (or volunteers from legal liability and tort claims and coverage 
for injuries sustained while volunteering;

• provisions (or minimal expense reimbursements to those volunteers less 
able lo pay for their transportation or other incidentals (senior citizens and 
the less fortunate);

• encouragement to and authority (nr land managers to delegate real respon­
sibility to volunteers.

I’rivale organizations and businesses should encourage employees to 
serve their communities as volunteers. The IBM Corporation loans employ­
ees lo community organizations as part of their community awareness and 
support ethic.

We need to review current laws to 
promote volunteering

The National Park Service's Volunteers in the Parks and the U.S. forest 
Service's Volunteers in forests programs are good examples of positive 
emphasis on volunteering by federal agencies. However, these laws do not
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apply to all federal agencies. They do not encourage agency partnership 
development and cooperation with local profit and nonprofit groups and 
organizations, and they do not provide minimum budget levels for federal 
agencies lo initiate and strengthen volunteer efforts. Neither the Bureau of 
Reclamation nor the Tennessee Valley Authority have volunteer authorities. 
Current statutes should be reviewed to address these opportunities.

The Bureau ol Land Management received specific authority for volun­
teer programs through a 198) amendment lo the Federal Laud Policy and 
Management Act. In 1981, fi<1,000 hours were donated lo the agency. By 
1985 tlie figure was 971,000 hours, valued at $3.2 million—a return of 10 
to I over the costs to manage the program. This growth occurred without 
any full-time field staff devoted to development of volunteer programs. In 
two Bureau of Land Management districts the volunteer work years were as 
much as 27 percent of the full time staff work years.

Potential volunteer* can't find the right 
Information

Volunteers seeking opportunities to assist with outdoor recreation pro­
grams are not always able to gel enough information. An agency or orga­
nization may not know about opportunities outside its own programs. 
There is no central volunteer information service for outdoor recreation.

Independent agency programs should develop direct working relation­
ships with other agencies. When one agency cannot provide an opportunity 
for a volunteer, a referral should be made lo another agency which can. 
This would require information sharing and cooperation—partnerships for 
the benefit of all. We recommend (he establishment, with local commun­
ities, states and the federal government being equal partners, of a clear­
inghouse for volunteer information and opportunities.

Volunteering promotes respect for and knowledge about the outdoors 
and how people behave in the ouldoors. Local volunteer groups are proving 
that people really believe Woody Guthrie's words. "This land is your land, 
this land is my land." Volunteers must be given leadership, real responsi­
bilities and acknowledgment in order to foster a true feeling of accomplish­
ment and to maintain viable ongoing programs.
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N atio n a l L ead erth ip  H elps Develop Loca l Action
The National Volunteer Project (NVP) ol the Appalachian Mountain Club was lormcd in 

1982 with private foundation grants lo luster the development of local volunteer organizations. 
The NVP program founded six independent groups around the country—Volunteers for Outdoor 
Colorado. Outdoor Washington. Florida Trads Association. Trail Inhumation and Volunteer 
Center. Volunteers lor the Outdoors in New Mexico, and Tahoe Him Trail Fund The purpose 
of lliese organizations is to foster a partnership with federal, slate, and local providers. The 
NVP does all recruiting training, and supervising of the volunteers. The providers supply finan­
cial assistance through grants, concessions, or contracts This kind ol relationship between the 
local community and a national entity gpnerales local impetus and interest in volunteer projects

V olunteers M anage the A ppa lach ian  T ra il
The Secretary ol the Interior in 1984 gave the Appalachian Trail Conference overall 

responsibility lor management and protection ol the Appalachian Trail. The Conference and its 
31 member clubs have long led volunteer ellorls to provide public services that might otherwise 
be considered the responsibility ol government. With 18.000 members nationwide, ATC's respon­
sibilities include assigning sections oi the Appalachian Trail lo its membtr clubs and ensuring 
that they do a good job ol management and maintenance. ATC's assuming management lor 
the 60,000 acres along the Appalachian Trail was a unique elfort in transferring broad manage­
ment responsibilities lor public lands to a private, nonprofit organization

Traditionally, minor it)’ groups of all sorts hare found it difficult to 
become involved in volunteering, sometimes because they were not made 
to feel welcome, sometimes because they did not hare the carfare it took 
to reach or work in an agency across town or money for lunch Neighbor­
hood volunteer renters and reimbursement of expenses are tiro methods 
that hare enabled these groups to volunteer

Isolde Ciiacn Weinberg

[| ' National Center For Voluntary Action

Rrr volunteers lo perform well, they need to hare a sense of respon 
sibility. Too often government agencies hare seen volunteers as inexpen­
sive. unskilled laborers, not as a tremendous resource wailing to be 
tapped. Under-utilized volunteers rarely develop a solid sense of steward­
ship or participation. On the Appalachian Trail, where the clubs are clearly 
in the hot seat of responsibility, there is a remarkable level of commitment 
and resolve to do well. Public land managers must be willing to have faith
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in volunteer organizations with good track records In some cases specific 
legislation will oe necessary to give volunteer groups significant tesponsi 
bilily.

L‘.whence R. Van Mr.tfK 
I'ntiiinac Appalachian Trail (Tub

Several urban recreation agent ies could tiol him lion effectively with 
nut the public's efforts With the initiation of the Gramm Rtidman Ait and 
the general trend ol reduced federal support for local services, tlw reliance 
im vohmteerism will only increase in the coming years The support mid 
recognition of the public's edort must he continued at all levels ol gov 
eminent

Lvwheni e A iien  
Temple University
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he given to linking compatible uses in certain areas llwugli certainly the natural resource 
recreation area would have to have multiple uses it would seem that it could be planned 
in such a way that compatible uses are grouped and linked and non compatible uses arc 
separated

Private Landowners Have Opportunities and Needs
Chapter 2

We recommend
• Private landowners recognize the opportunity to provide expanded recre. 
lion resources and services lo the public.

® I .oca I. slate and federal governments consider incentives to private land 
owners lo increase public access, and review existing statutes, policies, 
regulations and practices lo assure llial impediments lo providing public 
recreation on private lands are removed.

• Kecrealiou organizations ai lively encourage resped lor piivale properly 
rights and assist in managing use ol private taints

Private landowners: important partners for 
recreation (apply

Private lands conslitutc nearly two thirds ol our nation's land base, anil 
host many recreational activities. The potential (or private lands to provide 
even more recreation opportunities is great Yet. many landowners have 
concerns, ranging from liability In vandalism, which prevent them Itntn 
opening their lands lo the public for recreation use.

The pressures on the nation's lands and waters to provide recreation 
opportunities will continue In grow. Projections of overall recreation 
demand made in I9f>2 for Ihe year 2000 were reached in 1080. I’resenl 
budget limitations at the federal, stale and local levels make dramatic in­
creases in public recreational land holdings unlikely

Today, most of the public lands are in areas ol the country where 
people are not. Conversely, private lands are often located near population 
centers. This makes private lands especially important in certain regions 
of Ihe country, notably the East and Ihe South. Some private lands provide 
Ihe only access lo public lands

I'M
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Government finally came lo the realization that there would never 
he enough money to purchase, develop and maintain sufficient land and 

facilities to meet the demand for outdoor ret teaiton There is a growing 
recognition that Ihe private sector, owning a majority of the land anil re­
sources. must he considered a partner iri meeting future recreational needs

Divide lands are integral to meeting future demands for i,.. r cation. 
Whether it he for the production of wildlife, integration of tiail systems, 
provision of support businesses for ie< realional enterprises, the assurance 
of solitude or exclusivity or the inairitenniii e ot open space near centers 
of human population, the important e of these lands to the physical and 
psychrrlugiful well being ol the nations citizens is indisputable Recreation 
planners and supply and demand analysts must take into account the ini- 
poitanre of piivnte lands to the spectrum of recreation activity.

11wm in K. Don; 
Assistant Commissioner 
Now York Department of 

Kinironment.il Conservation

What we must do . is create new institutional ways for farmers, 
fen esters and other landowners to ha able lo deal with the people" 
aspects of recreational use If owners incur costs, and recreation users 
reap benefits, there has to be a way for the users to repay the owners, oi 
there simply will not be the amount of recreation that would othenvise 
be possible Hc> pride out selves in this country on our ability to let Ihe 
free maikel regulate most of our activities, but this is one where we have 
not yet invented a market mechanism in many places, and we need to 
encourage that

Nru. Sampson 
Executive Vice President 

American Forestry Association

The system we have is not working, and the problems of creating 
duality sometimes seem insurmountable. If we are to save our wildlife and 
add new dimensions to recreational programs, we must turn to the private 
sector for answers. But, unfortunately, we are creating problems in this 
area faster than we can solve them.

Dayton 0 . Hyde 
National Cattlemen's Association 

Oregon
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While we recognize the extent and the seriousness ol Ihe challenges 
lo opening and reopening private lands lo recreation, we also recognize 
opportunities lo do so. Farming, ranching, timber production and other re­
source industries are experiencing difficult economic limes Adversity Iras 
prompted many in these industries in consider moving (torn single purpose 
land management to multiple use management from farming alone to 
farming and wildlife management, for example. As one witness told us, 
some landowners have arrived at a new view of recreation: "If it pays, it 
stays."

Mow recreation "pays" can vary. It can pay in community appreciation 
lor Hit' landowner, especially a corporate landowner. II can pay through 
reduced lax pioperty payments, where a local jurisdiction provides credit 
lor allowing public recreation access, or in reduced federal taxes resulting 
Irurn donation of a public recreation easement ll can pay though a rec­
reational use lease, lypically entered into by a club or a unit ol government 
Or, it can pay through individual fees charged for services or facilities. Suc­
cessful efforts lo maximize recreational access lo private lands must be 
voluntary and not coercive and originate at Ihe stale and local levels, be­
cause of Ihe importance of stale liability and trespass laws and local taxing 
practices.

Landowners have legitimate concerns abont 
opening their lands

We participated in a workshop about recreation on private lauds, con 
veiled by Senator Wallop, which revealed several reasons whv private land 
owners are hesitant to provide public access

o Managing land lor public recreation is primarily managing for people. 
Many private landowners have neither Ihe training nor Ihe desire to manage 
visitors.

ci Recreation use is sometimes not compatible with Ihe main uses ol laud

o Acts of trespass, vandalism and litter are reportedly increasing. "Willful 
trespass with firearm" is troublesome to many owners.

o Owners fear liability if people gel injured on their property,

o Personal reasons lor owning lands are changing Many people seek pri 
vary and discourage use by others.

o Incentives for Ihe landowner are often lacking. In many cases, the land 
owner is unable lo receive any compensation lor public recreation use

Fur these and olher reasons, substantial portions ol the private lands 
limy never he available lor general public recreation use.

21)1
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Land ow ne rsh ip pa tte rn s In fln rn ee 
re c re a tio n -o o r tn n lt le s

[’allcnis anil structures ol I.iml ■ amic|">Iii|i hi this lounliy are fhantjiii*?. 
i",peri,illy in ttii.il areas, anil these1 li.tntjfs alter I pulilic access. Much ill 
the change t< ills from mu citain tvomnines lor agriiulhm1 ami forest 
products. two principal use-*, ul rural pi bale laml will) mnllipli* ret reah <iI 
values

’lie number ill small I.mils •iiirl liiicsls is i:miwiiii|. ( Kmh is il small 
(rails ollcn acquire litem for prrsiuial recreation space and .ire less in­
clined lo open llieir lands In oilier people Smaller tracts nlten preclude 
i ertain types ol recrcalioii.

The nmutier and size ol latte r larins and forests are also growing. 
Those larger tracts generally are managed lor maximum income pmtluc- 
lion. While Ihe majority of industrial lores! land is open lor some recrea 
lion, restrictions oil access are increasing due lo < nncerns over vandalism, 
liability, and costs.

The future availability ol private lands for ret rcation is dilfieull to pre­
dict because ot Ihe lack of consistent information over time lo determine 
these trends.

We m as t rem ove d is in cen tive s 
fo r p u b lic  access

Some forty six stales have statutes protecting private landowners from 
liability suits when they provide free public access, except in cases of gross 
negligence. I.egal experts believe these recreation use statutes provide 
substantial protection lo owners; however, the laws have seldom been 
tested. The costs of successful defenses can be substantial in time ami dol­
lars. Some liability concerns in Ihe future may be resolved by amending 
slate arid federal liability laws.

However, these slalules can also inhibit private landowners from pro­
viding recreation access. The economic costs o[ maintaining open lands 
are high, and many landowners must seek financial return (or recreation 
access. But charging fees for access and use generally eliminates the land­
owners' legal liability proleclion. Recreation is a. valuable commodity, and 
landownets should receive fair economic value for recrealion access.

The Florida liability law provides continuing proleclion, even when a 
fee is charged, providing Ihe landowner meets certain criteria for wildlife 
habitat management. Other stales should consider similar expansion of 
proleclion,

Trespass is another challenge, local enforcement officials generally 
look upon trespass as a nuisance and arc reluctant to investigate and lo 
prosecute offenses. In a number of cases, recreation groups have aided 
landowners through peer pressure, posting of signs and other means. Land­
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owners, enforcement officials and enthusiasts need to develop local sir,it 
egies foi confronting and controlling recreation hcsp.e.s

• Rectealion organizations should uctiveh cm milage lespeil lor pnv.de 
property rights and assist m managing use ol private lands

Wc m us t es tab lish incen tives fo r p riv a te 
landow ne rs

Several stales entourage private l.iurlimucrs lo plan (or multiple uses 
ol their lands. Wisconsin rewards land conseivnlioii hv providing lamlowu 
ers with tax incentives tc manage lands for forests. New leisey gives grants 
to landowners to develop recreation facilities Virginia develops ugricul 
ttir.il and forestry districts which pmvid° lax heuelils ami some protection 
from development to landowners Many stales reduce oi postpone properly 
taxes for certain open space purposes, including recreation

A number of Internal Revenue Service policies and regulations signil 
icantly affect potential donors' willingness lo consider making a gill ol iand 
or conservation easements An example is the current requirement that 
donors assume Ihe cost ol a private appraisal of the value of a donated 
easement. These policies and their effects on conservation and recrealion 
philanthropy should he examined

P riva te lands have re c re a tio n va lne : make 
landow ne rs aware

Often landowners do not realize the potential value of their land lor 
recrealion. Landowners need lo understand how they can increase the 
value of their lands by providing public recreation access.

In limes of economic pressure for agricultural uses, recreation mav 
offer a way for private landowners in remain economically viable

• States should create statewide councils ol private landowners and recrea 
lion users lo define mutual goals for eonscrvalion of private resources, 
enhancement of recreation access, and monitoring conditions ol use.

• Extension agents and soil conservation districts should help landowners 
expand recreation access through technical assislai- 'grams.

• A clearinghouse should he established to more elfr o' uoiiitor, assem­
ble and distribute legal, regulatory and other lech, . onalion and 
advice about recreation or, private lands.

Ih e  fa rm  b i l l : p o te n t ia l to Im p rove qua lity 
and q u a n tity  o f land fo r re c re a tio n

The 1985 Omnibus food Security Act will expand recreation oppor 
lunily on private lands. The Act creates two programs, "Conservation Re
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soivcs" ami "Kar.euieuts lot Ciedil Kxelutnge." Ilial iciiiove large amounts 
of lam I from annual crop produrlinn ami dedicate lliom for an interim 
period lo conservation. ret tealion. and wildlife purposes

The law nulhorizes up lo If* million ai res In he plated in conservation 
o serves and removed from (arm proilui lion lor ten lo (illy vents Soil, water 
and vegetation (|iialily are improved when these lands are withdrawn front 
production. This potentially improves recreation hevond the reserved area 
as well

As ol October IDSU, Ihe IIS Department ol Agriculture had enrolled 
I), | million acres in this program Much of the reserved land is in the more 
sparsely populated Plains slates l ire Kaseinenls for Credil program is nol 
yet operational.

The effects of conservation reseives on Ihe supply ol publicly available 
recreation lauds is uncertain. The economic distress in agriculture which 
stimulated enactment ol Ibis slalnlc also u nlivales some farm owners lo 
allow access only lo persons or organizations able and willing lo pay sub­
stantial fees lor recrealion.

Presently, billions of dollars are paid to agricultural interests in price 
supports lor surplus crops II equivalent dollars were pa I lo Ihe same 
interests lor wildlife habitat and recrealion access improvement, extraordi­
nary changes might occur in an ess lo private lands

C oo rd in a tio n o f gove rnm en t actions w ou ld he lp
Politic actions lo expand icrrealion use on private land are likely to 

involve coordinated efforts by different agencies- agriculture, parks and 
recreation, and fish and wildlife, for example. Several people have sug­
gested to us that interagency cooperation is difficult lo achieve, and even 
itarder to maintain, lor example, fisheries policy, research and manage­
ment an area of significant inleresl lo recrealionisls—is fragmented, and 
at limes enntradir lory.

• The secretaries of Ihe U.S. Departments of Agriculture and the Interior 
should jointly create a special ad hoc task force lo focus attention and 
make detailed recommendations on issues involving public recrealion ac­
cess to private lands.

D ia logue s tim u la te s re c re a tio n 
on p r iv a te  lands

Landowners have experienced vandalism and other malicious behav­
ior on their lands This disregard for private property by some individuals 
ran be quite costly lo private landowners.

A limber company in Virginia llirealened lo close its lands for recrea­
tion. The Izaak Walton League provided a forum where company repre­
sentatives and recrealion users discussed llteir problems. As a result, Ihe

•Jiu

company decided against closing their lands lo tlx- public The hunters, 
anglers, hikeis and birdwatchers who enjoyed the land agreed lo adhere 
lo a code ol hehaviot developed bv the landowner and themselves

Several slates have followed this model and oflicinllv adopted councils 
of landowners and users to prevent unnecessary closures and provide > 
lorinn lo voice1 concerns

• A hre.nl coalition ol recreation users and private lattdowucis should adopt 
codes of ethics describing aeeeplahle behavior on all private lauds
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In those fa r  instances inhere lamlowneis krion about the lair tlc-u- 
is a perception that lecieatiunal use statutes tlo nut pt ovule sufficient 
immunity In act as an incentive fat public access Ik irate latulnienrrs do 
not irant to know if they will have a successful defense to a recreational 
injury lawsuit Their concetti is much more basic, they want to know "Can 
IJte sued.’" . . Unfortunately, the answer invar rahh is 'yes' with or with
out limited immunity recreational use statutes Whether you win o> 
lose, it has been said that a lawsuit is the worst think dint cun happen 
to a” individual with the exception of death or serious illness Ihe ihal 
lent; ,o encouraging public recreation access to private lands is to some 
how insulate the private landowner horn the costs attendant to a I ir-sint 

. Absent i: coordinated institutionalized uppnuu b lo the issue ofrei re 
ationill injury liability, twenty years horn now we will he buck nine again 
to explore the challenge, including pubic ircrrntion am-ss to /nwute 
lands

Ivmi.s (' KoZiowski, Ksq.
Springfield, Virginia

So why do we keep our lands open to the pubic ’ lleinnse ire still 
feel that llie goodwill me generate is worth the trouble Ami lu-t ause we 
Have some concern that if the private sector withdraws its lamls entirely, 
il will necessitate expanded government ownership lo meet the demands 
of the public.

Ct.MiiiNci. Slumm\n 
Downier S ou th e rn  Paper 

C'i i inpaitv

A concern voiced by college students that visit ow ranch on fielil tops 
is about our rates Wouldn 't hunting get so expensive that the poor man 
will not he able to afford to hunt My answer is, "If you give me one coke 
and one puck of cigarettes a day for a vent I will give \ou a g o o , /  hunt"
It depends on where the priorities are

I limn Louis Wmc.k 
Doss. Texas
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In tlii' iiiin' I vgmia itninlres si’wt’tl by tin' 1'ietlmuiii Fnvirtininenial 
i\uint il. I I pea fin a! all parate luiuls Inn a been dedicated by llicir 
iiii'iii'is in 11minium! mini n.s«’. at least in the short term Tins represents 
piuiet linn nf 300,000 aeies—tme and one half limes Ihe area tif Shenan 
iltmh National Path These lands have been pmtected /banish landowner 
response la incentives offered by souetnmeiil, primarily Virginia's agricul- 
linal and forestry district piogiarn, bill including conservation casement 
pinvisitms of Ihe Federal lax code

Rotor T. iJt.fiNis 
I'rosidcnl, hodmont 

Environmental Council

JElow  Three S ta te s Help P r iv a te  
L and o w ne rs

Wismmm Wisconsin's Managed Riresl law' provides a creative nay lo directly reward 
Ijmluwners lor land conservation. The law encourages die management ol private lores! lands 
for commercial use. while recognizing the objective ol individual property owners, compatible 
recreation uses, watershed protection, wildlife habitat and public access. The act provides lower 
taxes to owners ol 10 acres or more who adopt and use an acceptable forest management 
plan Tlie plan may include approved, but not mandatory, actions lo enhance wildlife, walerslu-d 
nr aesthetic values The landowners may leave all or some ol Ihe area open lo public hunting, 
lolling. hiking, skiing, sight seeing ur other recreation pursuits Unauthorized access by motor­
ized vehicles is prohibited

Through Ititl2 the owner pays a iixed annual lax ol k 71 |>er acre on open lands, tin lands 
closed to die public the owner pays 571 per acre, plus an additional annual lax ol $1 IK) per 
acre. I‘resent taxes on Inrest land are about $2 00 per acre, so the economic benefits to land­
owners are especially high lor open lands, fortiupants may not charge a user lec or lease 
managed lands. In 1992 .md every fifth year, lax rales lur.open and dosed areas will be adjusted.

llie slate pays local governments $20 per acre in lieu ol (axes Irom a stale forestry fund 
Participation in the 1987 signup, die stale’s first, encourages slate officials. About 150.000 acres 
were designated for forest plans, with more dian hall ol the owners choosing lo keep lands 
open to Ihe public

Aeu Jersey New Jersey's 193-1 Upon lands Management Act' provides financial assistance 
In aid die development and maintenance ol private property for public recreation The Act 
was adapted Irom authority used by IK- Cuunlryside Commission lor England and Wales where 
a strategy ol aiding private landownei. j long-standing

In New Jersey private landowners are given grants to make lands available- lo die public, 
tmpliasis is on developing modest facilities to supjiort passive recrealion. Funding is also avail­
able lor repair or replacement ol damaged facilities and properties ol Ihe landowner or adjacent 
owners due to public use. Maximum grants are fldJXAl. i urchase ol liability insurance by die 
landowner is an eligible expense lor die length ol the agreement.
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hinds are used In open up new areas nr provide added recreation activities that had nut 
previously existed Own-"-. agree in a particijvate lor a fixed period, not less Ilian oik year, 
llie program guarantees public access lor die lull lerrn. even with change ol ownership Fees 
can Ik charged fit' use m facilities, bill only lo cover costs ol maintenance- and repair.

Ihiticipants may hr private individuals, businesses nr organizations landowners benefiting 
die most Irom die program lo dale are nonprofit organizations. Farmland is poorly represented. 
Agreements with 17 owncis have opened about 2200 acres, llie average cosl ol access cov­
enants is $75 per acre lor an average agreement ol 53 years. Thus, Ihe annual cosl per acre 
is about $11 In the future program managers propose lo ’lake it In the cities and suburbs’ 
and direct the program lo newer private residential developments as well as vacant lands and 
w.iterlrnnis in economic transition,

I'lrg.’.-mi Virginia's audiority lo create local agricultural and forestry districts has resulted 
in about one hall milliun acres ol private land voluntarily reserved as open space. Aboul twn- 
diirds ol die acreage and perhaps 80 percent ol die easements are in die nine co- Mies orga­
nized by Ihe Piedmont Environmental Council, a private nonprofit group. Public recreation 
access is not required, fcjt is usually granted by landowners I- r hiking, horseback riding and 
cross-country skiing. “Firearms use is watched very closely." ai cording to local officials, as 
is use ol motorized vehicles.

The creation ol districts is locally initiated by landowners and counties and is administered 
by Ihe Stale Department ol Agriculture and Consumer Services landowners, through county 
officials, generally determine Ihe length ol Ihe agreements: -I to 8 years is die present range. 
A proposal lo amend slate law lo lengthen the contract ierm lo 25 years will be advanced 
Ibis year

Then- are I usually two incentives In landowners: distillling "guarantees wlial the neigh- 
ImiIiikkI will look like", and it provides lor use value taxation, as opposed to potential develop­
ment or market value lax rales II is also more dillicull priicedurally lo condemn reserved 
land lor other purposes-roads. lor example—so ollicials tend to give greater attention to 
proposed public projects.

Outdoor R ecreation  on In d ia n  L and s
Native Americans have developed life-styles, cultures, religious k-liels and customs around 

lisli, wilJIile and other outdoor resources These resources continue to provide sustenance, 
cultural enrichment and economic development lor many tribes.

Native Americans own approximately 90 million acres ol land Native American lands are 
regarded as private lauds, and decisions lo develop public facilities rest exclusively with llie 
tribe or pueblo Tin- opening ol reservation lands lor tourism and public access is relatively 
recent However, these lands support approximately 10 5 million recrealion days a year, includ­
ing 85 million days ol public use. Mosl ol this recreation activity is water-based, especially 
fishing.

Reservation lands also piuvide critical wildlife habitat lot endangered species, such as die 
bald eagle, as well as conservation ol odicr plants and annuals. Indian tribes are one ol the 
nation's Ingest employers ol fish and wildlife biologists
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As ihe (HfnlalKiii gnms in llie West, pressures un Inlul lands lor public rvcicatnm in­
crease. As Mr Cecil Aritone Irom the Gila River Indian Community testified, The public must 
be aware Indian hinds are not public lands Recreation on Indian lands is a privilege ac- 
i tuck’d to respectful guests, not a right that comes with American citizenship"

At < t'.ss is a supply faciat that might influence hun/ling> participation 
<il least as much as wildlife abundance If wildlife is available bid hunting 
is resliicted, ilien there is no recrealion provided Factors related In llie 
a il dullness of private landowners to permit hunting access have been 
studied by several researchers These studies repeatedly show that the pn 
mar) icasnn lor posting of u land is lor protection of property and control 
of trespass About 02% of the variance in posting rates in New York was 
accounted for by three variables: percentage of permanent residents 
among property owners, educational level ol landowners, and property 
value. These au'liors fell that a key factor involved with posting was prior 
experience ol property owners with recreaiionisls Those who had negative 
experiences with hunters were more likely lo post their land, compared 
to landowners that had nut had conflicts with hunters.

The dag of land does not necessarily preclude hunting Many pn- 
i ale lam. .we intensively hunted by landowners, relatives, neighbors and 
friends In fact, about 68 percent ol the hunting effort in the United States 
ilining 1980 took place on private land Hunters spent S 16  7 million that 
year f o r  tees lit hunt on private land
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Chapter 3

The Liability Crisis Threatens Outdoor Opportunities

We r e c o m m e n d

• Recreation providers (belli public mid private entities) improve risk ni.ui 
agerncnt practices through belter training and sharing of information.

• I'edcral and slate governments enact or improve recreational use statutes 
lo provide greater protection lo governmental entities and private providers 
who allow the public lo use their land for recrealion

What is the p ro b lem ?

I hroiighoiil our history, self reliance has liven an American hallmark.
I rom Ihe pilgrims of New England lo the pioneers of westward expansion 
to Ihe pilots of air and space, Americans always have been willing lo 
accept risk in lire hope ol greater rewards. However, Ihe year of 198(5 
marked a lime of fimdarnenlal debale over who is responsible when some­
one is injured—who pays when something goes wrong.

Day care centers, skaling rinks and beaches are being closed because 
liability insurance is either unavailable or loo expensive. l:roiv airlines to 
zoos, all segments of our society are allecled As we held public hearings 
across the country, we heard time and again about llie liability crisis. In 
1985 iDSti. liability insurance premiums lor rccrealin.i providers skyrnck 
' led 200 :jt)t) perc ent sometimes more.

In response, some cities cut back on recrealion ptogiams: Chicago re­
moved playground equipment. Wheeling. Wesl Virginia, slopped renting 
horses, Deliver refused lo let kids sled in Ihe parks. Private recreation prov­
iders were also threatened -.Seven Springs Mountain Resort in Champion, 
Pennsylvania, raised Ihe price of ski lift tickets an average of 25 percent 
Iasi season lo compensate for a sixfold premium increase.
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