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8 H. Wailliams and C. Meyers, Manual of Oil and Gas Terms, 319 (5th ed. 1982),
defines the term "geophysical trespass as "the wrongful entry on land for the purposes
of making a geophysical survey on the land."

20 See Phillips Petroleum Co. v. Cowden, 241 F.2d 586 (5th Cir. 1957) (the right to
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"explore is a valuable property right that can be legally protected); Franklin v. Arkansas
Fuel Oil Co., 218 La 987, 51 So. 2d 600 (1951) (the right to explore is a valuable
property right which belongs exclusively to the owner of the land and if it is wrongfully
exercised, it is a proper element to be <considered in awarding damages); Layne
Louisiana Co. v. Superior Oil Co., 209 La, 1014, 26 So. 2d 20 (1946) (the right to
conduct geophysical exploration is a valuable property right and disregard of that right
entitles the landowner to recover compensatory damages); Angelloz v. Humble Oil 6c
Ref. Co., 196 La. 604, 199 So. 656 (1940) (the right to permit entry upon land to
conduct physical exploration is a valuable property right and belongs exclusively to the
owner); Wilson 6c Texas Co., 237 S.W.2d 649 (Tex. Civ. App. 1951) (the right to
enter upon lands for the purpose of making geophysical surveys is a valuable property
right which belongs exclusively to the landowner, and an unauthorized invasion renders
t' e invader liable for damages to the owner).

See Shell Petroleum Corp. v. Scul'-, 71 F.2d 772 (5th Cir. 1934) (plaintiff entitled
to recover full indemnity for hi ioss in quasi-contract); Layne Louisiana Co. V.
Superior Oil Co., 209 La. 1014, 26 So. 2d 20 (1946) (actual damages awarded for
loss of cattle, drilling of seventeen shot holes and damages to fences, trees, private
road, crops and the surface terrain of the land); General Geophysical Co. v. Brock,
205 Miss. 189, 38 So. 2d 703 (1949) (actual damages awarded for destruction of a
water well); Wilson v. Texas Co., 237 S.W.2d 649 (Tex. Civ. App. 1951)(good faith
trespasser is liable only for actual damages). -

See Franklin v. Arkansas Fuel Oil Co. 218 L-. 987, 51 So. 2d 600 (1951)
(exploration right is a proper element to be considered in the award of damages):
Holcombe v. Superior Oil Co., 213 La. 584, 35 So. 2d 457 (1948) (compensatory
damages-available for appropriation of the exploration right), Layne Louisiana Co. V.
Superior Oil Co., 209 La. 1014, 26 So. 2d 20 (1946) (exclusive right to explore for
minerals entitles landowner to recover compensatory damages for disregard of the
right); Angelloz v. Humble Oil 6c Ref. Co. 196 La. 604, 199 So. 656 (1940) the
right to explore is a valuable ©property right and may be considered in assessing

damages).

See Williams 6c Meyers, Adverse Possession and Trespass in the Law of Oil and Gas, 29
Rocky Mt. L. Rev. 1, 48-50 (1956). Williams and Meyers cite Angelloz v. Humble Oil
(& Ref. Co. 196 La. 604, 199 So. 656 (1940) (dissemination of unfavorable information
by geophysical trespasser entitled landowner to damages for resulting depreciation of
lease value) as authority for recovery of damages for loss of speculative value. The
rationale advanced for allowing recovery for loss of leasing rights due to a decrease in
speculative value is that if the general public is aware that a survey has been made
with no subsequent attempt to execute a lease on the land, the speculative lease value
of the land is affected even in the absence of a publication of the survey rights. The
wrongful geophysical survey and subsequent failure to lease has the same effect on
speculative value as drilling a dry hold. See e.g. Humble Oil 6c Refining Co. v. Kishi,
276 S.W. 190 (Tex. Comm'n App. 1925) (damages awarded for loss ot lease value
caused by drilling a dry hole).

R. Hemingw'av, Oil and Gas §4.1(1971) (discussion of progress of deprivations
occassioned by wuse ot modern geophysical metlvads). bee also Kennedy v. General
Geophysical Co., 213 S.W.2d 707, 710 (Tex. 194S).
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H.Williams and Meyers. Oil and Gas. §130 (1981).

Humble Oil tC Refinery Co. v. Kishi, Tex. Comm. Anp. 276 W.S. 190 and 191.

"So far as the speculative value of the land is concerned, the combination of events has
virtually the same effect as the drilling of a dry hole in the Kishi case, Williams and
Meyers. Oil tc Gas Laws, 8230 (1981).

Williams tc Meyers, supra note 18, at 8230.

See Shell Petroleum Corp. v. Scully, 71 F.2d 772 (5th Cir. 1939) where it was held
that general damages are available to mineral owners for wunauthorized geophysical

exploration.

See generally Shell Petroleum Corp. v. Scully, 71 F.2d 772 (5th Cir. 1939); Franklin
v. Arkansas Fuel Oil Co. 218 La. 987, 51 So. 2d 600 (1951); Geophysical Serv. Inc.
v. Thigpen, 233 Miss. 959, 102 So. 2d 923 (1958); Kennedy v. General Geophysical
Co. 213 S.W.2d 707 (Tex. Civ. App. 1998).

See Geophysical Serv. Inc. v. Thigpen, 233 Miss. 959, 102 So. 2d 923 (1958).

"Large sums of money are annually paid landowne.s for the mere right to go onto their
land and make geophysical and seismographic tests." Layrie Louisiana Co. v. Superior Oil
Co., 216 So. 2d 20, 22 (La. 1996). Rice, "Wrongful Geophysical Exploration,” 99
Montana Law Review 53, 66 (1983).

See Phillips Petroleum Co. v Cowden, 291 F.2d 586 (5th Cir. 1957) where the Fifth
Circuit held that the right to conduct geophysical ope.ations is either held by the lessee
or mineral owner exclusively and one who geophysically explores with the consent of the
surface owner is liable to the owner of mineral rights for trespass of his interest.

The Court noted:
This conclusion appears reasonable if it is considered that in many instances an

unexplored mineral right has only a speculative value upon which investigation may prove
to be either far in excess’.of or considerably less than the real value of the deposits it
represents. It is both public knowledge in general and it appears from this record in
particular that the right to explore for minerals has a considerable monetary value and
it thus follows that it must generally be vested exclusively in either the mineral or the

surface owner (orat most jointly in both) since if each h?d the independent right to
explore or to permit exploration the right of neither would in fact be protected. Since
mineral rights are inthe first instance almost always purchased as speculations and are

often resold as such a number of times it would be a peculiar rule that would permit
the owner of an entirely different estate, the surface, to reduce or sell the right to
reduce a certainty, and thereby change the whole basis of the valuation of information
about property belonging to anocher that can only be obtained by investigations carried
out at the site of the mineral estate, (emphasis added)

930 So. 2d 301 n2. "The right to geophysically explore land for oil and gas and other
mineralsis a valuable right of the Ilandowner since the average landowner Ilacks the
means or funds to gather geophysical or seismographicalinformation, and such
information, if disseminated can impair the landowner's ability to deal advantageously

with his valuable mineral rights."

Tne 1c downer's right to dispose or lease property is a prospective advantage that the
law has protected by the "interference" tort. Cooper v.Steen, 318 S.W.2d. 757 i Tex.

Cit. App. 1958); Solberg v. Sunburst Oil and Gas Co.. 296 P. 168 (1926).

5.
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5ee note 24 .

It is a fundamental and cardinal principle of the law of damages that the injured party
shall have compensation for the injury sustained. The injured party is entitled to recover
fuil indemnity for his loss, and to be placed as nearly a;, may be in the condition which
he would have occupied had he not suffered the injury complained of. No measure of
damages which does not afford just compensation for the locs sustained can stand the
fundamental test. S <ell Petroleum v. Scully, 71 F.2d 772, 775 (5th Cir. 1934).

24 Cal. 3d 799, 598 P .2d 60, 157 Cal. Rptr. (1979).

E.g., Garner v. Pacific Coast Coal Co., 3 Wn. 2d 143, 100 P.2d 32 (1940) s an
example of the Washington Supreme Court's approach. In that case two girls were
traveling a well beaten path across the defendant's property from a nearby creek. The
land had a natural appearance, hut, as the defendant knew, immediately beneath the
topsoil were incendiary remains of a man-made coal slag whicr had been created many
years earlier. The girls were burned when the topsoil gave way and they feel several
feet into a bed of hot cinders. The court denied recovery, even though it found that
the defendant knew of the inflammable nature of the wundersoil and of the public's
frequent wuse of the path. The <court reasoned that because there was no specific
knowledge of the precise underground location within the clag where coals might be
burning or of the presents of these two particular girls, the defendant was not liable
for failure to warn. More compelling, however, may have been the fact that the danger
of spontaneous conbustion from smoldering coals was one which the court believed could
take place up to 50 years after formation of a coal slag. Furthermore, the land in
gquestion w'as an undeveloped tract of several thousand acres; even the slag itself was
more than two acres in size. To require repairs_or even warning signs over such an
area for so many years would have involved a considerable burden.

In many circumstances, the costs will not always be easily susceptible to monetary
calculation. The expense of adequate warning signs or repairs to the property may not
be excessive, but the extent of the loss to the occupier and the general public in
recreational, scenic, utilitarian or aesthetic value as a result of such warnings or
repairs could be considerable. Cf. Smith v. United States, 383 F. Supp. 1076, 1080
(D. Wyo. 1974) (recreational value of Yellowstone Park would be diminished by posting
or repairing all hazards). As Prosser stated in the context of child trespassers.”"(t)he
utility to the possessor of maintaining the condition must be slight as compared with the
risk to children involved, "W. Prosser, supra note 2, 859, at 375.

In theory, one required element for application of the doctrine 1is that tt.j alluring
condition be such that its dangers could not be appreciated by a child. See Mathis v.

Sw.-ison, 68 Wn. 2d 424, 413 P.2d 662 (1966). However, the courts embrace the
assumption that hazardous a nditions whi'~h occur in nature alvays should be appreciated,
even by a child barely out of infancy See e.g. Meyer v. General Electric Co. 46

Wn, 2d 251, 280, P.2d 257 (195"

Exempting property owner fron r liaoility to motorcyclists who are trespassers or
nonpaying licensees did not vio.. .qual protection. Parish v. Lloyd (1978) 147 Cal.
Rptr. 471, 82 C.A.2d 785.

Landowners could not be held liable for injuries sustained by motorcyclist while riding
uphill on a path or trail across properties where motorcyuclists admitted that he had
entered properties for recreation, that neither landowner had expressly invited him to
enter, that he had paid no money orother consideration (or his useof properties, and
that failure of landowner tv) takeprecautionary or warning measures was neither willful
nor malicious. English v. Marin Municipal Water Qtst. (1977) 136 Ca. Rptr. 224, 66

C.A. 3d 725.
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State of Wisconsin Criminal Code 8§943.13.
Criminal trespass to land

(1) Whoever does any of the following is guilty of a Class C misdemeanor:
(a) Enters any enclosed orcultivated land of another with intent to catch or Kkill
any birds, animals, or fish onthe land or gather any products of the soil
withouc the express or imp.' ,d consent of the owner or occupant to engage

in any of those activities.

(b) Enters or remains on any land of another after having been notified by the
owner or occupant not to enter or remain on the premises.

(c) Hunts, shoots, fishes or gathers any product of the soil on the premises of
another, or enters said premises with intent to do any of the foregoing

after having been notified by the owner or occupant not to do so.

(d) Enters any enclosed or cultivated land of another with a vehicle of any kind
without the express or implied consent of the owner or occupant.

State of Idaho. §18-7008. Trespass - Acts
Every person who willfully commits any trespass, by either:

1. Cutting down, destroying or injuring any kind of wood or timber belonging to
another, standing or growing upon the lands of another; or

2. Carrying away any kind of wood or timber lying on such lands; or

3. Maliciously injuring or severing from the freehold of another, anything attached
thereto, or the produce thereof; or

4. Digging, taking, or carrying away from any lot situated within the Ilimits of any
incorporated city, without the license of the owner or legal occupant thereof, any
earth, soil, stone; or

5. Digging, taking, or carrying away from any land in any of the cities of the
state, laid down on the map or plan of such city, or otherwise recognized or

established as a street, alley, avenue, or park, without the license of the proper
authorities, any earth, soil or stone; or

6. W illfully opening, tearing down, or otherwise destroying any fence on the inclosed
land of another, or opening any gate, bar, or fence of another and willfully
leaving it open, or using the corral or corrals of another without the permission
of the owner; or

7. Wi illfully covering wup or encumbering in any manner, the land or city lot of
another, without written permission from the owner or custodian thereof; or

S. Every person, except under landlord-tenant relationship, who, being first notified
in writing, or verbally by the owner or authorized agerit of the owner of real
property, to immediately depart from the same and who refuses so to depart after

being so notified; or

9. Entering without permission of the owner or owner's agent, ulwn the real proportv

of another person which real property is posted with "No Trespassing"” signs or

-7-



)

other notices of like meaning, spaced at intervals of not less than one (1) sign
or notice per six hundred sixty (660) feet along such real property; provided that
where the geographical configuration of the real property is such that entry can
reasonably be made only at certain points of access, such property is posted
sufficiently for all purposes of this section if said signs or notices are posted at
such points of access(;) is gudty of a misdemeanor.

Hubbard v. Crmmonwealth, 207 Va. 673, 152 S.E.2d 250 (1967). Entering property of
Dan River Mills where signs forbidding such entry was a violation of the Code of
Virginia §18.2-119 which allows for criminal prosecution of an individual who enters or
remains upon land, buildings or premises of another after having been forbidden to do

SO.

State of Virginia, §818.2-119. Trespass
After having been forbidden todo so; pena.'ries

If any person shall without authority of law go uoon or remain upon the lands, buildings
or premises of another, or any part, portion area thereof, after having been
forbidden to do so, either orally or inwriting, by theowner, lessee, custodian or
other person lawfully in charge thereof, or after ha ing been forbidden to do so by a
sign or signs posted by such persons or by the holdei of any easement or other right-
of-way authorized by the instrument creating such in erestto post suchsigns cn  such
lands, structures, premises or part, portion orarea thereof at aplace or placeswhere
it or they may be reasonably seen, he shall be guilty of a Class | misdemeanor. This
section shall nor be construed to affect in anyway theprovisions of 8§ 18.2-132
through 18.2-136 and 829-170 of this Code. (Code 1950,818.1-173; 1960, c. 358;
1975; cc. 14, 15; 1982, c. 169.)

Section is constitutional. - The.e is nothing in this section when properly applied which
infringes upon any privilege or right guaranteed by the federal Constitution Hall v.
Commonwealth, 188 Va. 72, 49 S.E.2d 369 (1948).

State of California 8554. 1 Method of posting

A~y property described in Section 554 may be posted against trespassing and loitering in
the following manner:

(a) If it is not enclosed within a fence and if it is of an area not exceeding one (1)
acre and has no lineal dimension exceeding one (1) mile, by posting signs at
each corner of the area and at each entrance.

(b) If it is no: enclosed within a fence, and if it is of an area exceeding one (1)
acre, or contains any lineal dimension exceeding one (l) mile, by posting signs
along or near the exterior boundaries of the area at intervals of not more than
600 feet, and also at each corner, and, if such property has a definite entrance
or entrances, at each such entrance.

(c) If it is enclosed within a fence and if it is of an area not exceeding one (1)
acre, and has no lineal dimension exceeding one (1) mile, by posting signs at
each corner of such fence and at each entrance.

(d) If it is enclosed within a fence and if it is of an area exceeding one (1) acre,
or has any lineal dimension exceeding one (1) mile, by posting signs on, or along
the line of, such fence at intervals of not more than 600 feet, and also at each
corner and at each entrance.

(e) If it consists of poles or towers or appurtenant structures for the suspension of
wires or other conductors for conveying electricity or telegraphic or telephonic
messages or of towers or derricks for the production ol oil or gas, by affixing a
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sign upon one or more sides of such poles, towers, or derricks, but such posting
shall render only the pole, tower, derrick, or appurtenant structure posted
property.

(Added by Stats. 1953, c.32, p.638 §10.)

State of (New Mexico §30-14-6.

A. The owner, lessee or person lawfully in possession of real property in New
Mexico, except property owned by the state or federal government, desiring to
prevent trespass or entry onto the real property shall oost noticed parallel to and
along the exterior boundaries of the property to be posted, at each roadway or
other way of acce*5 in conspicuous places, and if the property is not fenced,
such notices shall be posted every five hundred feet along the exterior boundaries
of such land.

B. The notices posted shall prohibit all persons from trespasing or entering upon the
property, without permission of the owner, lessee, person in lawful possession or
his agent. The notices shall:

(1) be printed legibly in English;

(2) be at least one hundred forty-four square inches in size;

(3) contain the name and address of the person wunder whose authority the
property is posted or the name and address of the person who is authorized
to grant permission to enter the property;

(4) be placed at each roadway or apparent way of access onto the property, in
addition to the posting of the boundaries; and

(5) where applicable, state any specific prohibition that the posting is directed
against, such as "no trespassing,” "-no hunting,” or "no fishing,” "no
digging" or any other specific prohibition.

State of lIdaho §18-7011. Criminal Trespass - Definition and punishment. -1.
Where the geographical
configuration of the real

property is such that entry can
reasonably be made at only
certain points of access, such
property is posted sufficiently
for all purposes of this section
if said signs or notices are
posted at such points of

access.
Code of Virginia 81S.2-135.
"Destruction of posted signs; - "Any person who "shall mutilate, destroy or take down
any "posted", "no huting" or similar sign or poster on the lands or waters of

another.. .without the consent of the landowner or his agent, shall be deemed gui'ty of

a Class 3 misdemeanor..."

Colorado Criminal Code 8§18-4-510, Defacing Posted Notice. Any person who knowingly
mars, destroys or removes any posted notice authorized by law commits a Class | petty
of fense.
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ANCHORAGE OFFICE
406 W FIREWEED LANE NO 101
ANCHORAGE. AK 99503
PHONE: 1907) 274-7662

COPPER CENTER OFFICE
DRAWER G
COPPER CENTER. AK 99373
PHONE: 19071 822-3476
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March 18, 1988

Peter Go,l

Alaska State Legislature
P.O. Box V (M.S. 3100)
Juneau, Alaska 99811

RE: Support of H.B. 198

Dear Peter:

By virtue of this letter, 1 am hereby expressing my support for
House Bill 198. This bill, if passed into law, would be of great
benefit to the private property owner. It comes at time when
problems related to trespass are at a upsurge, and unauthorized
usage of one"s private property are ever-the-more increasing. The
issue and consequences of trespass have never been openly dis—
cussed, but rather set aside. As a result, trespass problems
have grown out of proportion and furthermore, have been inter—
preted by many to mean permissiveness rather than the opposite.

As a Native Corporation in charge of the management of many acres
of land, we find, 1in many instances, unauthorized uses of our
lands by users who couldn®t care less who owns what lands. The
users seem to know that since the current trespass laws are so
vague, and can be interpreted differently, that enforcement will
be to a minimum or not at all. Even the State Troopers 1in charge
of enforcement are reluctant to pursue instances of trespass.
They find themselves caught between the individual(s) and the
private property owners, where the latter must prove beyond a
reasonable doubt that trespass did occur. Until the proof 1is
conveyed, it is either forgotten, neglected or ignored..._but the
damage is already done. These problems associated with trespass
will continue to arise until something is done. It will never go
away!

Again, for a private property owner with the management responsi—
bility of many acres of land, trespass confrontations can become

very serious. Although H.B. 198 is a long way from ideal, we

feel it is the most reasonable first step toward rectifying the prob-



Support of HB 198
March 18, 198b"
Page 2

lem. Although there are other desired features in this legisla—
tion, the most important part of thir bill is Lhe elimination of
the legal liability of landowners for users who use other ™"open
lands"” for recreational purposes. It really helps corporations
in reducing their liabilityl

Let me say, 1in closing, that Ahtna, Inc., as a landowner, desires
to have a bi]l such as H.B. 198 become law, as it does clarify to
some degree what constitutes trespass along with other sections

that clearly assist private landowners 1in protect:ng their lands.

Respectfully submitted,

President

cc: Land Committee
Ray Craig, Land Protection Officer
Shareholder Committee Chairmen
Village Council Presidents



HYPOTHETTC_Afj FACT- SITUATIONS WJfHSR C: rO.1 SPONSOR
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05.40.010(a)
v A, ounor of land oner* to public/ conductt r. s.wel
operation and irtodvartontly d:- oue c Ijlcallxiy cap rm Cne grounc

r plays with the cap, v;hich explodes and

sj,l-*

A, who rents a house cn land open to public, digt a
pipe water from a Jlake to his home. The ditch crosses a
fL-"ccjuently used dy village <cnildren on three wheelers,
unmarked. B, an eleven year old, rounds a curve, drives

ditch, and is paralyzed. Mo liability.

05.40.010(b)(2)
A, owner of land open to the p4ub|ic,

thinks it is a noose. and h,<s, Kkill

iut-
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09.45,795(1)(A)
A owns a lax=e village cl:liv.r-v;r-eg"zes«al, J. ip» rv t-m Coc-v.

high rock into the lake, As A knows,torre Is « submerged boulder in

the area v/n&re children ju.np, but W& sort*. no warning. Ib an alevor.
yecti OiU buy ; oti iKcc Uic I-ia I<ti- and 1ial Mr>
liability,

-J32E1LT

mk hJi XJ®4 A idaille Iitee
has cotted and is about to lTall, cs A known. h and C arc two children
E!'"Jlag " who“<is on Als -

land/ and C, who 1is; off A."s land, A is .liable, to. 7.-. bub. oct-.t.a-B

09.45.795(B)

A buys a lot in downtown Anchorage, Me notions the ground is
hpg ino ~nr; hn n Pei * rr/'f» i/ #®?7i% OVriCArT 30
years before, The ground gives way under the car of u, invited
guest# and fi Is injured. No liability.
01.45.795

A/l u'dit!l. vE Irtivl/ fvati inv Ct'ftljpaaal.r,j ei ,e S r.o«.i the fii-jnor

but because he is loot drives his auto onto A1lS land to cook



(1. 00l net »% mr i1 mr —&.v— 5, 1’ e / Kxbeof* N 1L IP\1la

H « Nu <ivil Xialjllly-

.. -luc-*c

00.4C.7CC

A*s Dbrother F knows the key is hidden on a nail/ and drops by to

borrow A1l* frha*n . wit-liour first Cjet.tJnO I5<trm.i*3Slori, ii*. V iolation o f-
A»7 1\ .4 »7D0 {£)« B io )killod > j AN cNvjn . A 5m *WC HA
liability.

a is i*=fnriated bet-ause villagers use a ieeo road across his land

to reac' another village. One night, hr.owing that s::ow;obtiers will
be returning £ruui a bingo game, he stretehee & steel cable across the

road. Snowmobiler 3 is decapitateda No linhHiky.

ht an Anchorage resident, has a swing set in his fenced

backyard. He also keeps a 'vicious pitbull that2. K, < throe year old
buy , Wiv:iiia Liic v<aCc« %ee  UAC fcS>: @ --.irsy *ro sn Ae

L *4b. JIJU(CHDb) . b Ls seVc.VSsXy ;iiael*sd by Ili« pitbull. V?. liability.
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__ Pnatives, inc. ,P

411 W. 4|h Avenue. Suite 301 + Anchorage, Alaska 99501 e« Phone (907) 274-3611

April 11, 1988

AR

Representative Lyman Hoffman
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Dear Representative Hoffman:

Recently there has been increased activity to develop a version
of HB-198 that will satisfy the concerns of the House Judiciary
Committee while r.ot diluting, beyond reason, the intent of the

bill. Mr. Steve Sorensen, representing Sealaska, has been in—
strumental in working with House Judiciary staff to facilitate

the redrafting.

For the record, Mr. Sorensen has been working closely with Alaska
Federation of Natives staff Larry Kimball on the redrafting.
Thus, the current draft of HB-198 has Federation support.

Thank you.

Sincerely,

Janie Leask
President

cc: Representative John Sund

Representative Kay Wallis
Steve Sorensen

Integrity « Pride in Heritage ¢ Progress



TITLE:

WHEREAS,

WHEREAS,

WHEREAS,

ALASKA FEDERATION OF NATIVES, |INC.
1987 ANNUAL CONVENTION

RESOLUTION NO. 87-12

ANCSA LANDS TRESPASS

the United States Congress recognized and transferred land
ownership of specific land holding under the 1971 ANCSA
Legislation; and

sixteen (16) years have passed and interim conveyance has
not vyet been completed by the Department of Interior, to
those ANCSA LANDS to this day; and

trespass by U.S. citizens, tourists, developers and the
general public occurs in and about the Native Corporation
regions on a daily basis for many different reasons
unknown to those Alaska Native landowners and as time
progresses this inadvertant passage over and use of those
private ANCSA LANDS causes concern to all. involved.

NOW THEREFORE BE IT RESOLVED by the delegates to the 1987 annual

convention of- the Alaska Federation of Natives, Inc. that
enforcement and compliance of trespass laws by the state
and federal government on those ANCSA private lands begin
today, and to support HB 198 in the forthcoming
legislative session.

CONVENTION ACTION: PASSED
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ALASKA RAILROAD corporation

P.O. Box 7-2111 « Anchorage, Alaska 99510-7069

February 3, 1988

The Honorable John Sund

Chairman, House Judiciary Committee
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Re: CSSSHB 198: An Act Relating to the Permissive

NonpermissL. j Use or Land

Dear Chairman Sund,

Yesterday, we sent you some comments concerning SSBH
Unfortunately, we had not received the committee substitute

that time. We find in reviewing CSSSHB 198 that a modification
proposed in our letter has already been made. In addition,
may be difficult totrack our other recommendations

page and Jline numbers have also changed.Consequently, |
amended the comments section of our letter to follow
committee substitute. We hope that this new format will
helpful. Please disregard our comments as expressed

yesterday's letter.

Section 05.40.010, page 2. lines 12 andlJ.3,

DELETE "private,**

If "land" is defined only as private land, it is
that ARRC and other large public landowners would
protected by the limitation of liability provisions
statute. None of the other recreational use statutes
studied here Ilimit the protection of recreational wuse
to private land owners. For example, the Wac/.ington
covers "public or private Jlandowners,” and courts interpreting
the Washington law have interpreted that language to
all public and private landowners. By way of example,
State purchased some 38,000 acres of land with The

statutes

Railroad. We believe that recreational use of all public

in Alaska should be encouraged by a clearer definition

So far as ARRC is concerned, this <change 1is criticaland would

bring the statute in line with other state statutes.



FEB 03 "80 10:39 fiRRC.ANCH ALASKA
Letter to Honorable John Sund
February 3, 1988
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Section 11.<16.320. page 4. line 3.

ADD "or any instrumentality thereof" after "by the state."

For the reasons expressed above, the trespass statute
should also be clarified to insure that lands of public
corporations are also Included as well as state and municipal
lands. Like many other public corporations, ARRC has been
established as a legal entity separate from the state. This
clarification will insure that theso public lands are also
protected. Otherwise, uncertainty concerning the meaning of
"state" will persist.

Section 0S.40.010. page 1. line 16.

ADD "directly or indirectly” after "who."

This language makes it clear that the invitation or
permission to use one's Jland need not be made expressly. It
will eliminate potential legal arguments to the contrary.
Section 05.40.010. page 1. line 15.

ADD "Unless otherwise provided herein, all common law

remedies against owners of land are replaced by this chapter.”
after end of sentence.

One commentator has stated that where recreational use
legislation is silent as to <common law remedies such as the
attractive nuisance doctrine, and the statute is in derogation
of the common law, the common law remedy still may have
vitality in spite of the recreational use statute. his
observation counsels placing a specific provision in the
statute which establishes that the recreational use statute

supersedes common Jlaw remedies so that the purposes for which
the statute was enacted cannot be avoided by legal argument.

Section 05.40.010. page 1, line 15.
ADD "thereon" after "entering."

This is a technical <change which will improve the sentence
structure.

Section 05.40.Q10. page 1. line 21.

ADD "or individual" after "owner."

Both the Oregon and California statutes have almost
identical provisions that protect the owner from Jliability for

the acts or omissions of the persons who enter on their land.
The language of CSSSHB 198, however, only protects the owner
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from liability for his. own acts or omissions. This ls, of
course, important, but we recommend that protection from
liability for acts or omissions of individuals actually wusing

the land be made clear.
Thank you again for your consideration of our comments.

Sincerely yours,

F. G. TuH>in
President $ CEO

cc: Hous6 Judiciary Committee Members
Mr. Rick Urion

5930L
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ALASKA RAILR O AD CORPORATION

P.O. Box 7-2111 « Anchorage, Alaska 99510-7069

February 2, 1988

The Honorable John Sund

Chairman, House Judiciary Committee
Alaska State Legislature

P.O. Box V
Juneau, Alaska 99811

Re; SSHB 198; An Act Relating to the Permissive and
Nonpermiss.'.ve Use of Land

Dear Chairman Sund,

Thank you for this opportunity to express our comments and
support for SSHB 198. As you know, the legislation proposes a

recreational use statute for Alaska. Legislative liaison for
the Alaska Railroad Corporation ("ARRC"), Rick u.ion, is
planning to attend this afternoon's hearing and will be

available to field any questions concerning our comments.

In light of a growing |list of troublesome court decisions,
it is likely that ARRC and other Jlarge landowners will enforce
the "no trespass” law in order to better manage their
liabilities. Unfortunately, hikers, fishermen, hunters,
canoeists, snowraachlners, skiers, and other recreatlonalists
will bear the brunt of these closed opportunities. We believe
the bill is important legislation for a traditionally open

Alaska. We support it.

Representative Hoffman and his staff graciously considered
our earlier comments concerning HB 198. We note with
appreciation that several changes have consequently been
suggested in SSHB 198 and in technical changes to SSBH 198 for
a committee substitute. Unfortunately, we received an analysis
of our comments and subsequent <changes within the last few
hours and have not had time to discuss the following thoughts
with Representative Hoffman.

We respectfully offer these additional changes to SSHB 198
to you, to the committee, and to Representative Hoffman;
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Section 05.40.010. page 2. lines 16 and 17.

DELETE "private."

If "land"” is defined only as private land, it is likely
that ARRC und other large public landowners would not be
protected by the limitation of liability provisions of this
statute. None of the other recreational use statutes we
studied here limit the protection of recreational wuse statutes
to private land owners. For example, the Washington statute
covers "public or private Jlandowners,” and courts interpreting
the Washington law have interpreted that language to include
all public and private landowners. By way of example, the
State? purchased some 38,000 acres of land with The Alaska
Railroad. Recreational use of such lands and other public
lands in Alaska we believe should be encouraged by a clearer
definition here. So Bar as ARRC is concerned, this <change s
critical and would bring the statute in line with other state
statutes,

Section 11.46 320. page 4. line 9.

ADD "or any instrumentality thereof" after "by the state."

For the reasons expressed above, the trespass statute
should be clarified to insure that lands of public corporations
are also included as well as state and municipal lands. Like
many ether public corporations, ARRC has been set up with as a
legal entity separate from the state. This <clarification will

insure that these public lands are also protected.
Section 05.40.010. page 1. line 17.

..... ADD "directly or indirectly"” after "who.

This language makes it clear that the Invitation or
permission to wuse one's land need not be made expressly. It
will eliminate one more potential legal argument.

Section 05.40.010. page 1. lines 14. 1S.

DELETE "for recreational purposes.”
Please see explanation below.
Section 05.40.010. page 1. line 16.
DELETE "for recreational purposes” and ADD "thereon."
The purpose of emhe statute is to reward landowners by

limiting their Jliability when they "make land available to the
public without compensation for recreational purposes.” The
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landowner who makeshis land available, however, is unable to
screen the wusers ofhis lanu to determine whether those wusers
are on the land forrecreational purposes or not. The statute
should reward the landowner who opens his doors for
recreational purposes regardless of whether or not the person
entering upon the land actually uses it for recreational

purposes.

We concerned about courts which may refuse to grant
defendant landowners the protection of the recreational use
statute where the injured person's use was not in fact
recreational. For example, the user may claim that his use was
more related to a business or professional pursuit such as
guiding.

Section OS.A0.010. page 1. line 16.

ADD "AIll common law remedies against owners of land are
replaced by this chapter unless specifically referenced
herein." after end of sentence.

One commentator has stated that where recreational use
legislation is silent as to common Jlaw remedies such as the
attractive nuisance doctrine, and the statute 1is 1in derogation
of the common law, the common law remedy still may have
vitality in spite of the recreational use statute. This
observation counsels placing a specific provision in the
statute which establishes that the recreational use statute

Supersedes common law remedies so that the purposes for which
the statute is created can truly be enforced.

Thank you for vyour <consideration of our comments. Again,
we appreciate the thought reflected in this legislation and
remain hopeful that it will be favorably <considered by the

legislature.

Sincerely yours,

President 5 CBO

cc: House Judiciary Committee Members
Mr. Rick Urion

5930L
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ALASKA RAILR O AD CORPORATION

P.O. Box 7-2111 = Anchorage, Alaska 99510-7069

December 2, 1987

The Honorable Lyman F. Hoffman
House of Representatives
Alaska State Legislature
3111 C Street, Suite 460
Anchorage, Alaska 99503

Re: Proposed Amendments to House bill 198

"An Act Relating to the Permissive and Nonpermissive

Use of Land"
Dear Representative Hoffman,

The hustle and bustle of last year"s legislative
unfortunately delayed our review of several important

These included your HB 198 which, of course, proposes
recreational use statute for Alaska. The 1legislation will

it safer for a Jlandowner to make his land available
general public for recreational purposes.

In light of a growing list of troublesome court decisions,
is likely that the Alaska Railroad Corporation (""ARRC™)

other Jlarge Jlandowners will enforce the "no trespass"

order to better manage their liabilities. Unfortunately,
sportsmen, hikers, fishermen, canoeists, rafters, and
recreationalists will feel the brunt of these
opportunities. Your bill is important legislation
traditionally open Alaska. We intend to support it.

you®"ve already received support from other landowners

sportsmen®s groups.-

We have carefully studied the current draft and have

amendments to offer to you. We believe the modifications
consistent with the bill"s purposes and may help clarify
intent. Some proposed amendments may require a more detailed
explanation. Should you or your staff have questions,

feel free to contact either myself or our General Counsel,

Larry Wood, at 265-2461.

The most important recommended changes are: (a)

introductory phrase "except as provided in A.S. 09.45_.795"
should be eliminated from AS 05.40.010 because AS 09.45.795
not, in Ffact, an exception to the Jlimitation 1in AS 05.40.010;
(b) the definition of “land" in AS 05.40.010 should
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modified to delete the modifier “private” and add "bridges."

This will ensure that public corporate landowners will be
protected by the statute and that public use of such things as
railroad bridges will be covered by the Act; () the phrase
“"for recreational purposes™ should be eliminated at various
places in AS 05.40.010 so that a Ulandowner who makes his land
available for recreational use 1is protected by the statute even

when the use 1is arguably not recreational. In studying “ases
decided under similar statutes elsewhere, we note that
landowners frequently 1lose protection when public users claim
that their activities were not “"recreational." By example,
they may claim that the wuse was more related to their own
business or professional interests; and @ AS
11.46.320(c)(2), the trespass statute, should be <changed to
include Jlands of a "public corporation™ as well as state and
municipal lands. As you know, public and Native Qlandowners are
principal Jlandowners 1in Alaska and we believe that they should
be encouraged to make their Jland available for public use. We
have also made a number of other significant technical changes
in the bill which should be beneficial. As noted, we would be

most happy to provide additional explanation for these.
Thank you for your consideration of our comments.

Sincerely yours,

F. G. Turpin
President and Chief Executive Officer

cc: L. D. Wood, ,bEsq-
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HOUSE BILL NO. 198

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the permissive and non-

permissive use of land."”
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 05 is amended by adding a new chapter to read:
CHAPTER 40. RECREATIONAL USE OF LAND.

Sec. 05.40.010. RECREATIONAL USE. (a) Except—as-pro-~
v-idcd—#H AS -99.45 795>- An owner of land who makes land
available to the public without compensation for
recreational purposes owes no duty of care to keep the land
safe for entry or use by others_j_ for-mocrcationad--pu¥pooeo
or to give a warning of a dangerous condition, use, struc—
ture, or activity on the land to persons entering thereon.
for -rocreamtdronal purposes.®”™ All common law remedies against
owners of land are replaced by this chapter unless specifi—
cally referenced herein.

(b) Except—as-—-p¥ovdded in AG 09.4-&.70-55 An owner of
land who directly or indirectly invites or permits without
compensation an individual-any person to use the land for-
any recreational purposes- does not tuereby

(€D make a representation or extend an assurance

that the land is safe for any purpose;

-1 -



(2) confer upon such perso.. the indivi-duat who
uses the—and—for recreational-purposes the legal status of
an invitee or licensee to whom a duty of care is owed; or

(3) Assume responsibility for or incur liability
for injury, loss, or death to an individual or property
caused by an act or omission of that person the owner-

(¢)- Where—the—ewner—o fmland-ehar ges3- a- person—who-
enter a—or—goes—oen—t he la4d—for—a +ecreationa:! purpose/
tmi-esa- the 4-and is1d eased—bp the—owner to-the state or-a
municipality- of the-3tate,—eoesi-deration—reeeirved by--the-
owner -for—he |ea3e—-s—not compensation within the meaning-
of-this section.-

-fdH c) This section does not limit the liability of an
owner of land (1) for a willful and- and malicious failure to
guard or warn against a dangerous condition, use, structure,
or activity, or (2) for any injury suffered when the owner
obtains compensation from the person who enters or goes upon
the land for any recreational purpose.

ey (d) This section may not be construed to relieve
a person using the land of another who has made that land
available to the public for recreational purposes without
compensation for +ecrcat-iona-l purposes from an obligation to
exercise care in the use of the land and in activities on
the land, or from the legal consequences of a failure to

employ care.



£+ (e) An individual who, with or without per —
mission, uses uo-dfag the land of another -fer- who has made the
land available for recreational purposes, with or without
permission, 1is liable for damages to the property caused
while on the property.

4g-f (F) In this section

(¢ "compensation" does not include a processing
or application fee for a permit to use land for recreational
purposes, an administrative fee of up to ten dollars for the
cutting, gathering, or removing of firewood from the Iland,
or the consideration for a lease entered into between an
owner and the state, a political subdivision thereof, or a
public corporation for any recreational purpose;

(2) “"land”™ means pr-4dvate land, roads, water,
watercourses, private ways and buildings, structures,
bridges, and machinery or equipment when attached to the
land;

3) "owner"™ means the possessor of a fee
interest, a tenant, lessee, occupant, or person in control
of the premises;

1) “"recreational purposes™ includes”™ but 1is not
limited to, hunting, Ffishing, swimming, boating, bicycling,
riding of horses or other animals, hiking, pleasure or off-
road vehicle driving, nature study, water skiing, showmo-
biling, winter or water sports, and viewing or enjoying

historical, archaeological, scenic or scientific sites,

-3-



or cutting, gathering or removing of firewood by anyone for
personal use, when done without chagge-or compensation to
the owner.

Sec. 05.40.020. PERMISSIVE RECREATIONAL USE. (@ An
owner of land who either directly or indirectly invites or
permits a person to use land for recreational purposes
without compensation does not give the person a right to
continued the- use of the land for a recreational purpose
without consent and such use does not support any claim of
adverse possession.

(b) The permission of an owner of land for
recreational use of land without posting or fencing or
otherwise restricting use of the land does not raise a pre—
sumption that the owner intended to dedicate or otherwise
give over to the public the & right to continued use of the
land.

Sec. 2. AS 09.45.730 is amended by adding a new subsection
to read:

(b) A person who enters upon the land of another
gather geotechnical data or take mineral resources without
lawful authority or license, 1is liable to the owner of that
land for treble the amount of damages that may be assessed
in a civil action. If the trespass is inadvertent, or the
defendant had probable cause to believe that the land on

which the trespass was committed was the defendant®s own or

4 -

to



that of the person in whose service or by whose direction
the act was done, only actual damages may be recovered.
Sec. 3. AS 09.45.795 is amended to read:
Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES

OR DEATH OCCURRING ON AMPRQVED m®R -UIHWPROVED LAND . In
addition to the liability limitation contained 1in
AS 5.40.010, (a) An owner of land REOP-UNIMPROVCD—LAiIrD] as
those terms are defined in AS 5.40.010(f) 1is not liable in
tort for damages for the injury to or death of a person
who, with or without permission, enters orrco or remains on
the unimproved-portion of land if

(¢ the injury or death resulted from a natural
condition of the unimproved portion of the land properLy or
a condition of a portion of the land that was improved by a
third party without the knowledge or permission of the
owner; or [and]

(2) the person had no responsibility to compen —

sate the owner for the person®s use or occupancy of the

Sec. 4. AS 09.45.795 is amended by adding new subsections to
read:

(b) /--randowner An owner of land, as those terms are
defined in AS 5.40.010, is not liable in tort for damages
for the iInjury to or death of a person who trespasses on the
land of another in violation of AS 11.46”~ whether the land
is improved—-or -unj.mprove-eW-

-5-



-fco) Pot— bh-e-pui-poses of thi3-section; unr impcoveddil
means— band -fonr. in—its natural cond-adrion or if improvedsl
fhe improvement-was placed-on-the- land-by~a— bhd-rd paroy
without” t-he knowledge—or mermi#30-ion—of the-owner-—

Sec. 5. AS 11.46.320 is amended by adding a new subsection
to read:

(©) A person violates (a) of this section if the per —
son

(€D willfully enters or remains unlawfully on the
premises of another knowing that the conseu- to enter or
remain on the premises has been denied or withdrav/n by a
person in charge of the premises;

(2) willfully enters on premises owned, operated,
or controlled by the state or any political subdivision
thereof or any public corporation a--municipality—-of the
e-ba-be knowing that consent to enter the premises has been
denied or withdrawn by the person in“"charge of the premises;

(3) without authority of law goes upon and
remains on the premises of another, having been denied entry
on the premises either orally or in writing by the person in
charge of the premises or after having been forbidden to do
so by signs posted under AS 11.46.350(b);

(€)) enters enclosed premises of another or premi —
ses of another posted under AS 11.46.350(b) on foot or by a

vehicle without the express or iImplied consent of the person



in charge of the premises, except through a road, airstrip,
or other apparent way of access;

(5) hunts, fishes, traps or removes animal, vege—
table, or mineral material on the premises of another
without permission;

(6) enters the premises of another to remove or
use the property of another without the permission of the
person in charge of the premises;

@) willfully enters on or crosses over private
premises to gain access to a valid easement or navigable
water;

A3) enters on the premises of another _./ithout
permission and damages a part of the premises;

9 knowingly or unlawfully enters or remains on
the premises of another to acquire geotechnical, geological,
geophysical, or geochemical data for the purpose of locating
minerals;

(10) being a person engaged in business for pro—
fit, including”™ but not limited to, hunting or fishing
guides river guides, recreation guides, air taxi operators,
surveying, timber cruising, and commercial air carriers,
enters and remains on the premises of another without the
permission of the person in charge of the premises.

Sec. 6. AS 11.46.350(b) 1is amended to read:
(b) For purposes of this section, a person who,

without i1Intent to commit a crime on the land, enters or



remains upon unimproved and apparently unused land, which is
neither fenced nor otherwise enclosed in a manner designed
to exclude intruders, 1s privileged todo so unless

(@) notice against trespass is personally com—
municated to that person by the owner of the land or some
other authorized person; or

(2) notice against trespass is given by posting
in the mannerdescribed iIn (c) of this section [IN A
REASONABLY CONSPICUOUS MANNER UNDER THE CIRCUMSTANCES].

* Sec. 7. AS 11.46.350 1is amended by adding a new subsection
to read:
(©) A notice against trespass 1is given if the notice

(¢D) is printed legibly in English;

(2) is at least 144 square inches 1in size;

(3) contains the name and address of the person
under whose authority the property is posted and the name
and the address of the person who is authorized to grant
permission to enter the property;

(€)) is placed at each roadway or apparent way of
access onto the property; and

(5) states any specific prohibition that the

posting 1is directed against, such as "no trespassing,"” no

hunting,”™ "no fishing,”™ "no digging,"” or a similar

prohibition.

S7T:AR1:05.3F
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February 2, 1988

The Honorable John Sund
Chairman

House Judiciary Committee
P.O0O. Box V

Juneau, Alaska 99811

Dear Representative Sund:

Subject: SSHB 198 - An actrelating tothe permissive and
non permissive use of land.

Position: As the bill is currently written it does not
affect the Department of Natural Resources. If It was
amended to include an exemption from liability as outlined
below, the Department of Natural Resources would
enthusiastically support it.

Background: The Department has many concerns relating to
liability on state land. IT this exemption of liability was
extended to state land it would resolve many of those
concerns about recreational use of both developed and

undeveloped land and concerns regarding injuries and damages
when we 1issue leases and permits.

The state should not be liable if it leases land in its
natural condition and others 1improve it, as long as it was
in its natural condition when it was originally leased.

Recomnendation: The Department of Natural Resources
recommends that the bill include "state land” under the

definition of land, Sec. 05.40.010(g)(2).

Sincerely,

Judith M. Birady
Commissioner
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cc: Sponsor (Hoffman)
Committee Members
Bob Evans
Rod Swope
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February 16, 1988

The Honorable Lyman Hoffman
Representative, District 25

The Honorable John Sund
Representative, District IB

House of Representatives

c/o The House Judiciary Committee
P.O. Box V

Juneau, Alaska 99811

Re: House Bill 198 - "An Act Relating to the
Permissive and Nonpermissive Use of Land"

Gentlemen:

Sealaska Corporation 1is the Regional Native corporation

for southeast Alaska. Sealaska owns approximately 493,000
acres of land located throughout southeast Alaska. Almost
all of Sealaska®s land is remote, unimproved, but accessible
by land, air and water. As the major private landowner for

for southeast Alaska, Sealaska would 1like to express its
support for this legislation and offer the following comments
with regard to HB 198, "An Act Relating to the Permissive and
Nonpermissive Use of Land."

Under the provision of the proposed Bill, Sealaska would
not be Iliable for 1injury or death if permission were given
for recreational use, nor would Sealaska be liable for any

injury or death 1if the property were uni:-.proved. However,
much of our land contains logging roads used by Sealaska and
others as part of its timber harvesting. Many of these

logging roads have been put to bed, with culverts and bridges
removed and natural vegetation permitted to grow over these
roads. As you may know, Sealaska 1is required to do this
under the Alaska State Forest Practices Act, AS 41.17.
Though these roads are now abandoned, liability could attach.
It is our impression that the intent of this legislation is
to exclude liability under these circumstances, and Sealaska
is offering some suggested amendments to cover those
concerns.

SEA LASKA CORPO RATlON ONE Sealaska Plaza.Juneau. Alaska 99801-1276 Phone (907) 586-1512



February 16, 1988 -2 -

The intent of HB 198 is to clarify for the Ilandowner,
the duty it owes to someone who enters wupon 1its land.
Section 1 of the current version of HB 198 (CS for Sponsor
Substitute for HB 198 (Judiciary), Bradley 2/3/88) ("CSSSHB
198") provides ample protection to the Jlandowner provided
that the wuse of the land was vrecreational and without
compensation. This encompasses permissive use of the Iland,
but does not 1include someone who 1is using the land without
permission.

The only protection afforded the landowner  from
liability to a trespasser 1is found 1in Section 4 of the
current version of HB 198, which merely states that the

landowner 1is not liable 1in tort to a trespasser. Sealaska
would ask the Committee to compare this short provision with
the provision found in Section 1 of that Bill. If no duty of

care 1s owed to one using the land with permission, then no
duty should be owed to one using the land without permission.
This would be in accord with the common law principle that no
duty of care is owed to a trespasser. Sealaska believes that
this principle should be clearly established in this Bill.
To that end, Sealaska has drafted a substitute for Section 3
to be used in place of the current Section 3 of CSSSHB 198
for this purpose. A copy of the proposed amending language
is attached. The intent of the proposed language is to
specifically provide that no [liability will attach to a
landowner if a trespasser enters upon the land and 1is injured
or killed.

Some of Sealaska®s lands are 1isolated tracts, either
surrounded by water or by federal/state-owned land. In such
situations, access to Sealaska's land could be obtained
anywhere along the perimeter, through roads which pass
through federal or state-owned lands but do not enter
Sealaska®s Jlands, or by an accessible landing beach. Under
the proposed Section 7 of CSSSHB 198, Sealaska would be
protected from trespassers if it takes the steps of posting
the property "at each roadway or apparent way of access.”
However, it 1is physically 1impossible for Sealaska to post

notice at every conceivable access point. A better rule
would be to require posting at specific known access points
or along the perimeter at specified cardinal directions. To

that end, Sealaska offers a proposed substitute for Section 7
of CSSSHB 198, which is enclosed for this Committee®s review
and use.

In sum, the burden of liability should Ilie with the
trespasser and not with the landowner. Therefore, it should
be an act of trespass if entry if made upon the [land of
another without permission regardless of posting and
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liability should not be contingent upon providing notice of
some prohibitive act. H3 198 goes far to address these
concerns. However, Sealaska believes that the enclosed
substituted sections would further clarify the legislature®s
intent regarding protection from unpermissive use of land and
limiting liability for permissive use of land.

Sincerely,

SEALASKA CORPORATION

Robert W"AJLdescher
Senior Vice President
Resource Management

RWL/amt

s\rep.ltr

Attachments: Proposed substitute for Section 3
Proposed substitute for Section 7

cc/enc: Sen. Jim Duncan

Sen. Richard Eliason
Sen. Lloyd Jones
Rep. Peter Goll

Rep. Ben Grussendorf
Rep. Bill Hudson
Rep. Robin Taylor
Rep. Fran Ulmer
Byron 1. Mallott

Sam Kito

Janie Leask

John Hartle

Larry Kimball
Stephen F. Sorensen, Esq.
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PROPOSED SUBSTITUTE FOR SECTION 3
OF CS FOR SPONSOR SUBSTITUTE FOR
HOUSE BILL NO. 198
3. AS 09.45.795 1is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURY OR

DEATH OCCURRING ON IMPROVED OR UNIMPROVED LAND.

(6)) An owner of unimproved land owes no duty of care to
keep the 1land safe for entry or use py oOthers in violation
of AS 11.46, or to give a warning of a dangerous condition,

use; structure or activity on the land.

() Aland [AN] owner |[OF UNIMPROVED LAND] is not liable 1in
tort for damages for the injury or death of a person who
enters onto or remains on the unimproved portion of the land

if

(¢&D) the injury or death resulted from

()] the failure of the person entering the Iland

to exercise care; or

((3)) a natural condition of the unimproved portion

of the property; or

© a man-made condition on a portion of the

unimproved property existing after that portion of
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the property has been abandoned and the property

has begun to revert to an unimproved state; or

D) the condition of a portion of land that was
improved by a third-party without the knowledge or

permission of the owner; or [AND]

@ the person had no responsibility to compensate the

owner for the person®s use or occupancy of the land.

© “"Unimproved Jland"” shall include land wupon which the
construction/ installation, or placement of any structure,
fixture, device or other improvement enables, assists or
otherwise furthers the subsistence or other <customary or
traditional wuses of such land, or the harvest of timber
thereon, including road construction and activities relating
to reforestation, silviculture or other similar resource

enhancement practices.

RATIONALE:

MUCH OF THE PRIVATE LAND IN SOUTHEAST ALASKA CONTAINS
LOGGING ROADS. WHEN TIMBER HARVESTING 1S COMPLETED, THESE
LOGGING ROADS ARE PUT TO BED, WITH CULVERTS AND BRIDGES REMOVED
AND NATURAL VEGETATION IS PERMITTED TO GROW OVER THE ROADS. THIS

IS DONE AS REQUIRED BY ALASKA®™S FOREST PRACTICES ACT.
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UNDER THE CURRENT PROVISIONS OF THIS BILL, A PRIVATE
LANDOWNER WOULD NOT BE LIABLE FOR INJURY OR DEATH IF PERMISSION
WAS GIVEN FOR RECREATIONAL USE, NOR WOULD THERE BE ANY LIABILITY
FOR ANY INJURY OR DEATH IF THE PROPERTY WERE UNIMPROVED.
HOWEVER, BECAUSE OF THESE ABANDONED ROADS, LIABILITY COULD
ATTACH. THE PROPOSED SECTION 3 ADDRESSES THIS CONCERN.
FURTHER, IF NO DUTY OF CARE 1S OWED TO AN INVITEE, PERMITTEE, OR
LICENSEE, THEN NO DUTY SHOULD BE OWED TO A TRESPASSER. THIS
wouLD BE IN ACCORD WITH THE COMMON LAW PRINCIPLE THAT NO DUTY OF
CARE IS OWED TO A TRESPASSER. THISPRINCIPLE SHOULD BE CLEARLY
ESTABLISHED IN THIS BILL. THE PROPOSED NEW SECTION 3 FOR HOUSE

BILL 198 COVERS THIS AS WELL.
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PROPOSED SUBSTITUTE FOR SECTION 7
OF CS FOR SPONSOR SUBSTITUTE FOR
HOUSE BILL NO. 198
* Sec. 7. AS 11.46.350 1is amended by adding a new subsection
to read:
(c) A notice against trespass 1is given if the notice

(1) is printed legisbly in English;

(2) is at least 144 square inches 1in size;

(3) contains the name and address of the person
under whose authority the property is posted and the name and
the address of the person who is authorized to grant
permission to enter the property;

(4) 1is placed at each roadway or at each way of
access onto the property which is known to the landowner; in
the caseof 1isolated tracts, notice may be placed along the

perimeter at each cardinal points of the isolated tract; and

(5) states any specific prohibition that the

posting 1is directed against such as no trespassing,"” no

hunting," no fishing," "no digging," or a sinmilar

prohibition.

s\sec7.doc



TESTIMONY OF ROBERT W. LOESCHER
BEFORE THE HOUSE JUDICIARY COMMITTEE
ON HOUSE BILL 198
March 29, 1988

MY NAME IS ROBERT W. LOESCHER. I AM THE SENIOR VICE
PRESIDENT RESOURCE MANAGEMENT FOR SEALASKA CORPORATION, THE
NATIVE REGIONAL CORPORATION FOR SOUTHEAST ALASKA. SEALASKA
PRESENTLY OWNS APPROXIMATELY 238,000 ACRES OF SURFACE AND 493,000
ACRES OF SUBSURFACE LOCATED THROUGHOUT SOUTHEAST  ALASKA.
SEALASKA WILL ALSO RECEIVE APPROXIMATELY 100,000 ACRES OF SURFACE
AND SUBSURFACE AS PART OF ITS FINAL ENTITLEMENT UNDER THE ALASKA
NATIVE CLAIMS SETTLEMENT ACT. ALMOST ALL OF SEALASKA®S LAND IS
REMOTE, UNIMPROVED, BUT ACCESSIBLE BY LAND, AIR AND WATER. AS
THE MAJOR PRIVATE LAND OWNER FOR SOUTHEAST ALASKA, SEALASKA WOULD

LIKE TO EXPRESS ITS SUPPORT FOR HOUSE BILL 198.

SEALASKA CORPORATION, IN CONCERT WITH THE ALASKA FEDERATION
OF NATIVES, HAVE REVIEWED THE COMMITTEE SUBSTITUTE FOR THE
SPONSOR SUBSTITUTE OF HB 198. IN RESPONSE TO THE CONCERNS
EXPRESSED BY MEMBERS OF THIS COMMITTEE, WE NOW OFFER THE PROPOSED

DRAFT AS A SUBSTITUTE FOR THE PRESENT COMMITTEE SUBSTITUTE FOR HB

198. BOTH SEALASKA AND AFN FELT THAT HB 198 CONTAINED SOME
AMBIGUITY AND DUPLICATION WHICH NEEDED TO BE ADDRESSED. OUR
DRAFT, WHICH IS OFFERED TO THIS COMMITTEE, IS OUR EFFORT TO

PROVIDE A MUCH CLEANER VERSION OF THIS BILL. THIS DRAFT, HOWEVER

ROBERT W. LOESCHER PAGE - 1 -
TESTIMONY



STILL PRESERVES THE PROVISIONS WHICH PROTECT THE LANDOWNER FROM

CERTAIN TYPES OF LIABILITY.

THE NEW DRAFT OF HB 198 HAS CONDENSED THE PROVISIONS
CONCERNING RECREATIONAL USE IN SECTION 1 OF HB 198.
ADDITIONALLY, WE PROPOSED THAT NEW SECTIONS BE ADDED TO [INSURE
THAT NO PROPERTY RIGHTS WILL BE CREATED OR CONVEYED THROUGH

RECREATIONAL USE OF PROPERTY.

SECTION 2 OF HB 198 CONCERNING TREBLE DAMAGES FOR GEOLOGICAL
TRESPASS REMAINS THE SAME IN OUR DRAFT. SECTION 3 OF HB 198,
WHICH SOUGHT TO AMEND AS 09.45.795, HAS BEEN ALTERED TO ADDRESS
THE CONCERNS OF THIS COMMITTEE AND TO BRING THE AMENDMENT- INTO
CONFORMITY WITH THE PROPOSED VERSION OFFERED BY SENATOR DUNCAN.

\

OUR RE-DRAFT OF HB 198 REDUCED THE SPECIFIC [INSTANCES OF
TRESPASS TO INCLUDE ONLY THOSE ACTS WHICH HAVE BEEN AMBIGUOUS AS
TO WHETHER SUCH ACTS CONSTITUTED TRESPASS. UNDER OUR RE-DRAFT,
THOSE ACTS WOULD NOW BE CONSIDERED TRESPASS. SECTION 7 OF HB 198
HAS BEEN ALTERED TO CLEARLY ESTABLISH THE REQUIREMENTS FOR
POSTING OF SIGNS TO PROHIBIT TRESPASS. THIS LANGUAGE HAS BEEN
PREVIOUSLY PROPOSED BY SEALASKA IN ITS EARLIER COMMENTS REGARDING

HB 198.

WE FEEL THAT THIS NEW DRAFT OF HB 198 PRESERVES THE SAME

CONCERNS ADDRESSED IN THE EARLIER VERSION OF HB 198. HOWEVER, WE

ROBERT W. LOESCHER PAGE - 2 -
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BELIEVE THAT THIS VERSION IS MORE SUCCINCT AND CLEARER. T

RESOLVES THE AMBIGUITIES WHICH EXISTED IN HB 198. WE ENCOURAGE

THIS COMMITTEE TO REVIEW THIS NEW DRAFT AND ADOPTED IT AS THIS
COMMITTEE S SUBSTITUTE FOR HB 198.
THANK YOU FOR YOUR TIME AND INTEREST.
PAGE - 3 -
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411 W. 4th Avenue, Suite 301 « Anchorage, Alaska 99501 + Phone (907) 274-3611

August 11, 1987

Mr. John Sund

State House of Representatives
2504 Second Street

Ketchikan, Alaska 99901

Dear Repr e Sund:

Enclosed for your review and use are copies of National
Recreation and Park Association Law Review articles that
address 1issues relevant to public recreational use of
private land. I believe the material addresses several
of the issues that were brought forward by the judiciary
committee on House Bill 198.

I appreciate your interest in this issue. I am available
to work with you or your staff on HB 198 at your convenience,
I am hopeful that progress can be made on the bill early
on in the coming session.
Thanks again. I hope your summer has been enjoyable.
Best rhgards,
Lawrfence H~A/~imball, Jr.

Land Manager

cc: Representative Lyman Hoffman

Integrity ¢ Pride in Heritage * Progress



President"™s Commission

Examines Public Recreation on Private Lands

On March 10. ;9fc. >.*n,itor
Mnicoim. Waliop (R-\'-T ctv.ditcled
a wort-snor in Washington. DC. lu
ex.itr.mv recreation on private iands.
The Task Force on Recreation or. Pri-
vate Lai.c®. an ad hoc croup or some
twen:\ oreamcaturns and acencies
incliidtnc tne PrtMoent - Commis-
sion on Americans Outcoori, scon-
sored trie workshop. The purpose 0i
tile workshop was described as

toliows:

Private iands constitute nearly
two-:hircs oi our nation and host
many recreational activities. The
potential for private lanes to pro-
vioe even more recreation cppor-
tun ties is great. Yet many private

James C. Kozlowski, J.D.

RPLR

landowners have concerns, rang-
ing trom liability to vandalism,
whnic'n prevent them from open-
ing their ands for recreational
use. Incentives capabie of counter-
daiancing these concerns arc not
well understood. This workshop

¢j.-of.s to cxuiore the issues reiateci
to recreation or. private lands,
fortes adaresseu will inctuoe pri-
vate Kkina.- ownersnip patterns
and tne avatiabtitiy oi those lands
tor pubi:: recreation, problems
mat attempt to restrict access and
incentives tor increasing recrea-
tional access and opoortumtv.

in bringing togetner experts in
the ficlc, the Task Force on
Recreation on Private Lands seeks
10 understand the concerns of pri-
vate landowners, the actual issues
which need to oe contronted, and
the possible solutions to these
problems which will realize the
potential contribution of these

Continued

National Recreation and Park Association's

I1th Annual

Park Planning and Maintenance School

Colorado Springs, Colorado

August 17-20

A two-year course consisting of two annual 4 day sessions of study and
lectures. Also offered and running concurrently with the two-year
school is a Graduates Institute.

For further information contact:
GW. Metcalf fy—  Frank D. Cosgrove

Kevnotc Speaker
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ianas ro America s recreation
seeds. The workshop will be con-
ducted in conjunction with the

President's Commission on Amer-

icans Outdoors and will be moder-

ated by members of the Commis-
sion.

Iwas a member of a panel address-
ing "The Challenges" of recreation
on private lands. Members of my
panel included individuals repre-
senting small woodland owners,
ranchers, the electric power indus-
try, and the forest products industry.
My assigned topic was "Legal Views
on Liability." What follows isa sum-
mary of my remarks prepared for

the workshop.

Look to Existing
Recreational Use Statutes™,

There is nothing new urtder the
sun. We have been this way before.
In 1965, SUggested Stale Legislation by
the Council of State Governments
advocated a model recreational use
statute. This statute was designed to
encourage private individuals to
open their lands for public recrea-
tional use. Similarly, the stated pur-
pose of this workshop, more than

The National

1986

Park and

twenty years after the model recrea-
tional use statute was published, is to
facilitate public recreational oppor-
tunities on private lands.

In jurisdictions where a recrea-
tional use statute exists, there is no
landowner liability for recreational
injuries attributable to ordinary
negligence i.e. mere carelessness. To
recover damages, the injured recrea-
tional user, who entered the pre-
mises free of charge, must prove
willful or wanton misconduct.
Unlike ordinary negligence, such
misconduct is much more outrageous
behavior demonstrating an utter dis-
regard for the physical well-being of
others.

At present, forty-seven jurisdic-
tions have enacted recreational use
statutes. Most of these iaws are based
upon the 1965 model act. The origi-
nal intent of this model legislation
was to provide limited immunity to
private landowners. However, these
state recreational use statutes have
also been held applicable to public
entities. Under the terms of the
Federal Tort Claims Act, the federal
government is liable for negligence
"like a private individual™ under the

Recreation

Series

law of the state where the injury oc-
curred. As a result, these recreational
use statutes intended for private in-
dividuals have unirormJv been held
applicable to the federal govern-
ment.

In addition, state recreational use
statutes are applicable to the state
and local go” :nmental entities in
approximately twelve jurisdictions.
In some instances, these statutes are
limited to recreational activities con-
ducted on rural lands. However,
some state courts have found the
recreational use statute applicable to
urban lands. For example, the cities
of Omaha and Detroit have suc-
cessfully raised the state recreational
use statute as a defense to alleged or-
dinary negligence liability for inj-
uries sustained in a public park.

Why is the applicability these state
recreational use statutes to public en-
tities relevant in a discussion of
recreation on private lands? In my
opinion, public recreational access to
private land is more likely when
viewed within the context of public
recreational immunity. Specifically,
a significant provision in the model
recreational use statute adopted by

Recreation and Park Association announces the

of Seminars

The National Recreation and Park Association, in conjunction with various universities and professional organiza-
tions, offers paik and recreation administrators and managers the opportunity to advance their knowledge and job
skills through intensified coursework in several specialized fields. The following summary outlines 1986 educational
opportunities scheduled as of this date. Additional courses will be announced in future issues.

Executive Development Program for Park and
Recreation Administrator*
~ March23-28, 198
Indiana Unlversny,.Bioomlngton, IN

An extensive advanced education course designed lor park
and recreation executives with general management
responsibilities, and_gqr, specialists about to assume general
managenal responsibilities. Sponsored by NRPA and In*
diana”University in_cooperation with Indiana Graduate
School of Business. Tuition: $575.00 double QCCUﬁancy,
5645.00  single occupancy (includes registration

and mealsg. Contact James A, Peterson, School of HPER,
Room 133. Indiana University, Bloomington, IN 47405.
Tel. (812) 335-8037.

National Aquatics Mana%ement School
Temp-*, Arizona— April 6-10,1986

An NRPA-sporoored two-year education program for ad-

ministrative and supervisory personnel responsible for

managing svwmmmg} pool ‘and aquatic ’r_Jlrograms and
B s Ad

facilities.” Tuition; TBA. Contact Jane g ams,
Regional Director, 1400 K Street, Suite 302, Sacramento,
CA'95814. Tel. (916)441-0445,

TR Management School
QOglebay Part Wheelmg, Wy
March 16-23,198

The TR Mana%ement_ School Is co-sponsored by the
ommission and the University of Mary-

Whegling Par*

0Using,

land in cooperation with the National Recreation and Park
Assciation. The purpose of the school is to provide the
participant with an overview of the contemporary issues
affecting the therapeutic recreation profession from a
management level ,pers’pectlve. Contact: Dr. Diana
Richardson, University of Maryland, College Park. MD
20742, Tel. (301) 454-3290.

Fifth Leiiure and Aq(m Management School
QOglabay Park, heelmg,WV
. March 16-23,198 ,
The Leisure and Agmg Management School is sponsored
\k/)\}/ the National Recreation ‘and Park Association, the
heeling Park Commission, and the University of Mary-
land Ceriter on Aging and De(g;artment of Reacation. The
two year curriculim is divided into a community tract, and
aclinicallextended care tract with some integration within
lhe two traci framework. Contact: Fred Humphrey.
DeEanmcn! of Recreation, University of Maryland, 23
5’5E4 gzgéﬂldmg, College Park, MD 20742."Tel. (301)

Pacific Revenue Source* Management School
Ucivenlty of California. San Diego, CA
July 12*16,1986

A two-year education program ffo,r managenal personnel
who_administer or pian to"administer revenue producin
facilities and programs A Graauatr Forum is avail?rie in

graduates of any of the NRPA Revenue Sources Manage-
ment Schools. Tuition: TBA. Contact Jane Hipps Adars.
Regional Director. 1400 K Street, Sulie 302, Sacramento,
CA 95814, Tel. (016) 441-0445,

Park Planning & Maintenance School
Colorado Sprmgls co
August 17-20,1986
NRPA Certificate & Diploma Program
CEU's Awarded
A two-year development program with a graduates In-
stitute. "Here you will leam "the latest techniques and
methodologies being used In the field by those responsible
for ma|ntaun|n%1, develo?mE and plannmg park and recrea-
tion facilities. Tuition: TBA, Sponsored by NRPA. Contact
Frank D. Cosgrove. Regional Director, Western Service
Center, P.0. Box 6900, Colorado Springs, CO 80934. TeJ.
(303) 632-703L.

Park and Racrtadog Safegf School
Colorado Spring*. CO
Auguet 21-22,"1986
NRPA and National Safety Couvdl
Certificate Proqram, CEU"a Awarded
A one-year program. To Teach you how to cooduci safety
audits of your park and recreation facilities and howto set
up a safe pro%am lor your department. Tumon; TBA.
ontact Frank D. Cosgrove. Regional Director. Western
§re\rv|ce Center. P.0. Box 6900 Colorado Springs. CO

“noi
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most states preserves limited im-
munity for lands leased to the state
or local government for recreational
purposes. Further, any payment
received by the private landowner
from the state or local government
for leasing the land is not considered
a charge or fee within the meaning
of the recreational use statute. Thus,
lease payments from public entities,
unlike entry fees paid to the private
landowner, would not deprive the
landowner of limited immunity
under the recreational use statute.

If the

private

framework for providing

landowners with recrea-
tional developed
more than twenty years ago, why is

public access still an issue today? My

immunity was

own experience has been that most
landowners as well as attorneys do
not know that recreational use
statutes exist. As a result, the statutes
do not necessarily encourage private
landowners to allow public access by
limiting liability. On the contrary, If
landowners become aware of the
recreational use statute, it is after an
injury occurs and counsel raises the
statute as a defense to negligence

liability.

Send For Qur Conpllete
Irdstrial Pump or
Marine Pump Brodhures.

258 Industrial Park Roud
New Bedford, MA 02745

INTERNATION A L Call|617) 995-9711

PImw aifGii CKier Mt cvti numb* 12

In those few instances where land-
owners know about the statute, there
is a perception that recreational use
statutes do not provide sufficient im -
munity to act as an incentive for
public access. Private landowners do
not want to know if they will have a
successful defense to a recreational

injury lawsuit. Their concern is
much more basic; they want to
know: "Can | be sued?-' Unfor-

tunately, the answer invariably is
"yes" with or without limited im-
munity provided by a recreational
use statute. As a result, the lower
landowner standard of care (from
ordinary negligence to willful or
wanton misconduct) imposed by the
recreational use statute will not en-
courage most private individuals to
open their lands to public recrea-
tional use.

I would, therefore, suggest that
any solution to the private recrea-
tional lands issue must address the
private landowners very real con-
cerns about being sued. Whether you
win or lose, it has been said that a
lawsuit is the worst thing that can
happen to an individual with the ex-

ception of death or serious illness.

Therefore, the
couraging public recreational access

challenge to en-

to private lands isto somehow insul-
ate the private landowner from the
costs attendant to a lawsuit.

To encourage public access to pri-
vate lands, public agencies must ex-
hibit the same degree ofcommitment
and fervor usually associated with
land acquisition programs. As an
alternative to fee simple acquisition,
lease agreements with private land-
owners can provide prublic recrea-
tional land whereby the publicagen-
cy agrees to defend and indemnify
the private landowner. Therefore,
the private landowner may still be
sued, but the public will hold the pri-
vate landowner harmless, absorbing
the cost of defending the lawsuit. In
this way, private landowners will
feel less threatened by potential
liability when they open their lands
to prublic recreational use. Further,
there needs to be a public awareness
campaign to educate private land-
owners to the immunity available to
them under existing recreational use
statutes.

In my opinion, existing recrea-

Ccmtinued on nect page



For a free copy of this brochure
and bulk price information, write
or call Therapeutic Recreation,
National Recreation and Park Asso-
ciation, 3101 Park Center Drive,
Alexandria, VA 22302. (703) 820-
4940 ext. 40.

FisNfromfion
Change of
Address

Please lei us know two months in
advance so vou will receive vour
PARKS U RECREATION maga-
zines without interruption.
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uoimi use statutes CdNdutxiUtueiv au-
aress trie public access problem. We,
therefore, do not need some type of
bullrt®
awhole

inappropriate "silver legis-
lation on the federal level, o:
new set of statutes on the state level

conferring some type of limited
recreational immunity. We can work
with what we already have on the
books with little or no change to the

existing statutory framework.

W here necessary, however, |
would suggest that recreational use
statutes be amended to make it clear

that such immunity applies to public

entities, as well as private in-

dividuals. In a recreational injury
lawsuit involving private land leased
to a public entity, the private

owner as well as the governmental

land-

would,
that the
associated

agency may be sued. It

therefore, be preferable

lower standard of care
with the

applicable to all

recreational use statute be

potential defen-
dants, public as well as private.

A uniform standard is desirable
because the state or local agency will
be more willing to enter into a lease
agreement whereby the public entity
agrees to defend and hold the private
landowner harmless when liability
must be based upon proof of willful
or wanton misconduct. A lower stan-
dard of

willful/wanton misconduct for both

care requiring proof of

the public and private parties in a
lease of recreational land increases
the likelihood of a summary judg-
ment. A summary judgment dis-
misses or resolves a case prior to a
full trial. This significantly lowers

the costs attendant to litigation.

Coordinated Effort Needed

Attorneys defending recreational
injury lawsuits tend to be jurisdiction
They

necessarily aware

therefore, not

of the

specific. are,
status of
i Kreational immunity in other juris-
dictions. As a result, recreational use
statutes are being interpreted by state
various Many of

courts in ways.

these judicial interpretations do

nothing to encourage private land-
owners to open their lands to public
recreational use.

History has taught us that it is not
the

use

enough to get the statutes on
There are 47 recreational
but

liability for allowing public

books.

statutes, potential landowner

recrea-

tional access is still an issue. No

doubt, we have come a long way

since 1965. However, much needs to

be done to ensure that these recrea-

nona. use statutes are ravoraoiy in-
terpreted by the courts.

the
field needs to coordinate
the

liability. Specifically, some sort of in-

In my opinion, recreation

its efforts in

area of recreational injury’

stitutional base needs to be

developed to share information and

resources on the overall issue of

recreational liability. For

want of a better term, this proposed

injury

think tank has been referred to as the

"Recreation Law Institute."
I am certainly not advocating
another federal agency like the

Bureau of Outdoor Recreation or a
Heritage Conservation and Recrea-
tion Service. On the contrary, | think
the proposed Institute would be bet-
ter suited to a university environ-

ment supported by those agencies
utilizing its services. One would ex-
that the industry

would be interested

pea ireiurance
in supporting a
coordinated effort by the recreation
field to the
recreational injury liability.

hope that one
the

Ameri-

address problem of

| would, therefore,
of the
President's Commission on

recommendations by

cans Outdoors would be for the pri-
vate seaor to aeate such a Recrea-
tion Law Institute. In so doing, the
President's Commission can ensure
that any momentum created in the
injury liability
life of the
a coordinated

the

area of recreational
can continue beyond the
Absent

approach to

Commission.
institutionalized
issue of recreational injury liability, I
that
from now we will be back once again

would suggest twenty vyears

to explore the liability challenge, in-
cluding public recreational access to

private lands.

Mr. Kozlowski is an attorney in
Springfield, VA. He is the author of
the Recreation and Parks Law Re-
porter and a member of the National
Society for Park Resources Board of
Directors.
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A ““Cut and

Rec Use Law to

ByJames C. Kozlowski, J.Q.. Pb.D

Ac its meeting in .Anaheim. Cali-
fornia on October 21. 19S6. the-
Board of Trustees of the National
Recreation and Park Association en-
dorsed the following polio= "It is
the polio- of the Trusteesiof the
National Recreation and'Park
Association to encourage anil help
promote the enactment of state rec-
reational use statutes.” This policy
was one of several statements
adopted regarding the perceived
"liability crisis.” Under a recreation-
al use statute, the landowner owes
nodunrofcare to arecreational user
on the premises free of charge.

0

Paste” of Model

Include Public

Although there is no liability for
ordinary negligence, liability will be
imposed for willful or wanton mis-
conduct. Willful or wanton mis-
conduct, unlike ordinary negli-
gence, goes beyond mere
carelessness, it is more outrageous
behavior which demonstrates an ut-
ter disregard for the physical well
being of ethers.

Despite the NRPA policy state-
ment. enactment of recreational use
statutes is not the real issue. Fony-
nine jurisdictions have already
enacted recreational use statutes.
My research on this topic identified

aterproofing M

MCOIHED BITUVEN VEFCBRANES REINFORCED
WTHRPCLYESTERFABRICCORE FCRTHEPER-
MANENT REPAIR & RECONSTRUCTION CF
SEVERELY CRACKED & CETERICRATED “AlLL
WEATHER' TENNIS COURTS. TRACKS &OTHER
SPORT & RECREATIONAL ACTIMTY
PAVEVENTS. EASILY SURFACED WITH ANY
. SPORT SURFACING SYSTEM ASSURANCE CF
LONG, CRACK FREE PAVEIVENT LIFECYOLE

NYSRPS/$ |

WTH BULT-IN RESILIENCE WHEN

INCOR-

PORATED INTO NEW CONSTRUCTION. SEND

w*V/S COURT |
*

RS ASSOCIATION

DERMABI1T
524 PATERSON AVENUE

E RUTHERFORD, NJ 07073
(201) 939-3826

INDUSTRIES 1Inc.

FOR UTERATURE SAVPLES AND INSTALLA-
TION SPECIHCATIONS

Pimm circto ruotr fryice crd number 17

em branes

the following state code citations for
existing recreational use statutes.
To the best of mv knowledge, each
of these statutes is still good law.

Alabama: .Ala. Code § 15-1.

Arizona: Ariz. Rev. Stat. .Ann. §
3351.

Arkansas: .Ark. Stat. Anti.
1101-1107 (197 1).

California: Cal. Civil Code § S-t'i
(West Supp. 19S1).

Colorado: Col. Rev. Stat. 88 33-41-
101-105 (1SF-U.

Connecticut: Conn. Gen. Stat.
Ann. 88 52-55_f-55“i (Supp 1981).

Delaware; Del. Code .Ann. tit.", 88
5901-5907 (19r5).

Florida: Fla. Stat. .Ann. § 3~5-251
(West 19r4).

Georgia: Ga. Code .Ann. 88105-
403-409 (1968).

Hawaii: Haw Rev. Stat. §§ 520-1 to

*g. Contin.".ed

8§ 50-



Park and Recreation Equipment
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Idaho: Idaho Code 8 36-160-i
(Supp. 1981).

Illinois: 111 Ann. Stat. ch. "0 §§
31-37 (Smith-Hurd Supp. 1981).

Indiana: Ind. Code .Ann. § 14-2-6-
3.

lowa: lowa Code Ann. 88 111C.1-
111C.7 (West Supp. 1981).

Kansas; Kan. Stat. .Ann. 88 58-3201 -
3207 (1976).

Kentucky: Ky. Rev. Stat. .Ann. §
150 645 (Baldwin Supp. 1980).

Louisiana: La. Rev. Star. .Ann. §
9:27'95 (West Supp. 1981).

Maine: Me. Rev. Stat. .Ann. tit. 12.
8§ 3001-3005 (Supp. 1981).

Maryland: Md. Nat. Res. Code .Ann.
8§ 3-1102-110S(19“4).

Massachusetts: Mass. Gen. Laws
Ann. ch. 21 § 1“C (West 19~3)

Michigan: Mich. Comp. Laws .Ann
§ 300.201 (196").

Minnesota: Minn. Stat. Ann.
§8§8“ 01-S--026 (19~).

Mississippi: Miss. Code .Ann. § 89-
2-1- et seq. (1985).

M issouri: Mo. Stat. Ann

FR

537.345-53" 347.

Montana: Mont. Code Ann. §§ "0-
16-301-302.

Nebraska: Neb. Rev. Stat. 8§ 37-
1001-1008 (1978).

Nevada: Nev. Rev. Stat. § 41.510
(19-9).

New Hampshire: N.H. Rev. Stat.
Ann. § 212:34 (19~8).

New Jersey: N.J. Stat. Ann. 88§
2A:42A-2-42A-5 (West Supp. 1981).

New Mexico: N.M. Stat. Ann. § 17-
4-7 (1978).

New York: N.Y. Gen. Oblig. Law §
9-103 (McKinney Supp. 1981).

North Carolina: N.C. Gen. Stat. §§
113-120.5-120.6 (19“5).

North Dakota: N.D. Cent. Code
§§53-08-01-06 (19"4).

Ohio: Ohio Rev. Code Ann.
1533.1S1 (Page 19-~8).

Oklahoma: Okla. Stat. .Ann. “6. 8§
10-15 (West 19-6).

Oregon: Ore. Rev.
88105.655-105.680 il9 “9).

Pennsylvania: Pa. Stat. .Ann. tit. 68.
8§ 4 -1-4 -8 (Pardon Sudd.

Stat.
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1981).

Rhode Island: R.I. Gen. Laws 8§,
32-6-1- to -7.

South Carolina: S.C. Code §8§27-3-
10-70 (19" ).

South Dakota: S.D. Comp. Laws
Ann. § 20-9-5 (Supp. 19“9).

Tennessee: Tenn. Code Ann. §§
51-801-805 (19-7).

Texas: Tex. Rev. Civ. Stat. Ann. an.
16 (Vernon 1969).

Utah: Utah Code Ann. 8§ 5714-1 to

Vermont: Vt Stat. .Ann. tit. 10 8§
5212 (1973).

Virginia: Va. Code 8§ 29-130.2
(Supp. 1981).

W ashington: Wash. Rev. Code
Ann. 8§ 4.24.200-210 (Supp. 1981)

West Virginia: W.Va. Code 8§ 19-
25-25-6 (19“").

W isconsin: Wis. Stat. .Ann. § 2968
(West 19“3).

Wyoming: Wyo. Stat. § 3-+-19-101 -
106(19—).

With minor variations, many of
the above cited forrv-nine laws



adhere to the format ofa model sta-
tute described below. This model
statute, entitled "Public Recreation
on Private Lands. Limitations on
Liability," appeared in the 1965 edi-
tion of SUggested State Legislation
from the Council State Gov-
ernments. To date, state courts in
only nineteen jurisdictions have
considered directly or indirectly the
applicability of these statutes to
public entities. Of this number,
twelve lurisdictions have extended
limited recreational use immunity
to public entities. Under the terms
of the Federal Ton Claims Act. these
statutes are uniformly held applic-
able to the federal government.
(For a further discussion of the
applicability* of recreational use sta-
tutes to public entities, see the
"NRPA Law Review" for October and
November 1986, and Februarv
1987.)

Perhaps the real policy* issue be-
fore the National Recreation and
Park Association is, therefore, to en-
courage and help promote the
modification of existing recreation-
al use statutes to broaden existing
immunity to include public park
and recreation agencies. XXith this
objective in mind, | have superim-
posed language from existing rec-
use statutes in various
jurisdictions. The purpose of this
rather crude “cut and paste" en-
deavor is to illustrate the manner in
which minor modifications to the
1965 model statute can broaden the
immunity of this legislation to ex-

reational

pressly include most public entities.
Further, these suggested mod-
ifications would extend such im-
munity to most lands and activities
involving public park and recrea-
tion agencies. (Modifications to the
1965 model statute appear in itali-
cized capital letters. The state sta-
tutes from which this language is
derived 3re also noted in parenth-
eses.)

1965 Model Act as Modified

[Title should conform to state re-
The following is a
"An act to er*.c«*ir:i'je

quirements.
sugaesrion:

erfiy —w-—r = yv > -T77"—

landowners to make land and water
areas available to the public bv limit-
ing liability in connection there-
with."’

(Be it enacted, etc.)

Section 1 The purpose of this act
is to encourage owners of land to
make the land and water areas avail-
able to the public for recreational
purposes by limiting their liability
toward persons entering thereon
for such purposes.

. Section 2 As used in this act:

la) Land" means PFRVATE OR
PLBUC dai.o. V\BShII’gtOﬂj land.
IMPROVED OR L'XIMPROVED
tMainer. WHETHER LRBW CRRL\
RAL 1Washington), rincludingl
roads, water, watercourses, private
ways and buildings, structures, and
machinery or equipment when
attached to the reairy,

(b) Owner'
sor of a fee interest, a tenant, lessee,
occupant or person in control of the

Continual on next paw
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premise*, including Aw PRIVATE
OT17.ES. A MUNIC/PALITY. THE
STATE OR THE REDEEM. COVERS-
MEST. avb aw EMPLOYEE OR

AGENT OF THE EORECOISC. fWis-

consir;?.
anT EL BL1C ESTEP\' V6 DE-

E/SED fS THE tapplicable provi-

sion of the state code) WHICH HAS
AnISTERESTIS LAW. iColorado)

-PERSOS- ISOL DES aw IS-
DMDI'AL REGARDLESS OF AGE.
MATURIT): OR EXEERIESCE. OR
Aavt COREORATIOS. COVERS-
MEST OR COVERSMESTAL SUB-
D/ViS/OS OR AGESO: BCS/SESS
TRUST. ESTATE. TRUST. PARTNER-
SHIP, OR ASSOCIATIOS, OR aw
OTHER LEGAL ev777v tCOlOTadO)

(c) “Recreational Purpose” in-

cludes. but is not limited to, any

SPORTS OR RECREATIOSAL ACTIV-
ITY OF WHATEA'ER USDERTAKES
BY A PERSOS WHILE USISG THE
LAW, INCLUDING PONDS, LAKES,
RESERVOIRS, STREAMS, PATHS,
AND TRAILS APPURTENANT

VANDALISM?

THERETO OF AWTIIER AW IN-
CLUDES. BLTIS NOT JM/TED TO
ANY HOBBY DIVERSION. OR
OTHER SPORTS OR OTHER REG

REAT10NAL ACTEVIT) SUCH <Col-

OradO)the following, or :uy. com-

bination thereof; hunting, fishing.
CAMPING <Colorado), swimming,
boating, camping, picnicking, hik-
ing. HORSEBACK RIDING,
SNOWSHOEING. CROSS COUNTRY
SKIING, BICYCLING, RIDING OR
DRIVING MOTORIZED RECREA-
TIONAL VEHICLES. SWIMMING,
ROCK CLIMBING... OR ENGAGING
IN ant OTHER FORM OF SPORTS
OR OTHER RECREATION.M. ACTIV-
IT)'EColorado). INCLUDING PRAC-
TICE AW INSTRUCTION IN aw
THEREOF (NEW Jersey), pleasure

driving, nature study, water skiing,
winter sports, and viewing or emoy-
ing historical, archaeological, scen-

ic,orscientificsites,OROTHERS|M-
ILAR ACTIVITIES UNDERTAKEN
FOR RECREATION, EXERCISE,
EDUCATION, RELAXATION. OR

PLEASURE ON LAW OWNED BY
~\NOTHER tMissourii IT SHMJ. IN-
CLUDE ENTRY. USE OF AW PAS-
SAGE OVER PREMISES IN ORDER
OT PURSUE THESE ACTIVITIES,
tMattie)

id) "Charee means the admis-
sion price or fee asked in return ior
invitation oi permission to enter or
go upon the land. Houvivr. Charge
or consideration DOES NOT IN-
CLUDE .. THOSE ESTRAXCE FEES
PMD TO THE STATE. ITSAGENCIES
OR DEP.ARTMENTS. MUNICIPALI-
TIES, OR THE US GOVERNMENT.
(Wisco,nsin%

Section Except as specifically
recognized by or provided in .Sec-
tion b of this act. an owner of land
owes no duty of care to keep die
premises safe for entry or use hy
others for recreational purposes, or
to give any warning of a dangerous
condition, use. structure, or activity
on such premises to persons enter-
ing forl such purposes.

Section Except as specifically
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recognized by or provided in Sec-
tion 6 of this act. an owner of land
who either directly or indireedy in-
vites or permits without charge any
person to use such property for rec-
reational purposes does not
thereby:

fa) Exiend any assurance that the
premises are safe for any purpose.

(b) Confer upon such person the
legal status of an invitee or licensee
to whom a duty' of care is owed.

(c) Assume responsibility for or
incur liability for any injury- to per-
sons or property caused by an actor
omission of such persons.

Section M uniess otherwise
agreed in writing, the provisions of
Section 3 and -i of this act shall be
deemed applicable to die duties
and liability ifan owner leases to the
state or any subdivision thereof for
recreational purposes.

Section 6. Nothing in this act
limits in any way any liability which
otherwise exists:

(a) Forwillful or malicious failure

PieftM catTaxHr **/vicd ac@runter23

to guard or warn against a danger-
ous condition, use, structure, or
activity.

(b) For injury suffered in any case
where the owner of land charges
the person or persons who enter or
go on the land for the recreational
use thereof, except that in the case
of land leased to the state or a sub-
division thereof, any consideration
received by the owner for such
lease shall not be deemed a charge
within the meaning of this section.

Section 7 Nothing in this act shall
be construed to:

(a) Create a duty of care or
ground of liability for injury to per-
sons or property.

(b) Relieve any person using the
land ofanother for recreational pur-
poses from any obligation which he
may have in the absence of this actto
exercise care in hts use ofsuch land
and in his activities thereon, or from
the legal consequences of failure to
employ such care.

Section S. [insert effective date ’

Remove Statute Ambiguity

It has been said that no one
should witness how laws or hot
dogs are made. Because if you do.
you will not be able to stomach
either. One of the ways laws are
made isto adopt language from sim -
ilar statutes in other jurisdictions.
This is the approach taken in the
“cut and paste"” public immunity sta-
tute described above. In determin-
ing whether a particular recreation-
al use statute applies to public en-
tities in a given jurisdiction, state
courts will look primarily to the ex-
pressed language of the statute.
Consequently, the modifications
described above are intended to re-
move any uncertainty or ambiguity
that the state legislature intended to
confer broad public immunity
under an existing recreational use
statute. o

Expand "Land" definition: ex-
panding the definition of land to

Comut™dm: Inu
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expressly include public land effec-
tively rebuts the original presump-
tion of the model statute that such
statutory immumtv was intended
for private landowners, not gov-
ernmental units. In addition, the in-
clusion of references to urban and
improved land would reverse the
interpretation by some state courts
(eg. New York. New Jersey.
Louisiana) that tins statutory im-
munity is limited to rural or un-
improved land. Funner, the statu-
tory- definitions of "owner" and
"person” have been modified with
language from recreational use laws
in Wisconsin and Colorado to ex-
pressly include governmental units.

Expand Scope of "Recreational
Purpose": Some jurisdictions, most
notably Louisiana, have limited the
scope of recreational use immunity
to activities traditionally conducted
in the "true outdoors." i.e. primarily
rural in nature. Expanding the
enumerated list of recreational ac-
tivities to include sports, hobbies,
diversions, and any other recrea-
tional activity with language from
the Color: Jo effectively rejects this
narrow construction of the statute.

Entrance Fees nor a “Charge":
Ordinarily, recreational use im-
munity is lost if a fee is charged for
the use of the premises. Including
language from the Wisconsin sta-
tute expressly excludes entrance
fees from this statutory definition of
"charge" as an exception to recrea-
tional use immunity

Dr. Kozlowski is an attorney/con-
sultantin recreationalinjury liabil-
ity in Sprln%fleld, Virginia. He is the
author of the recreation and Parks
LanReponc.

NSTmiCTONFIIMASTrPITCKEY
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Minnesota

Limited Public Recreational

The January 1986 "NRPA Law .

Review" column described statutes
in Kansas and Virginia which pro-
vide public entities with limited im-
munity for injuries occurring on land
open to recreational use. Specifically,
these statutes require the injlired
recreational user to prove gross
negligence or willful/wanton mis-
conduct, rather than ordinary
negligence, to hold a public entity

liable. Now, it appears that Min-
nesota has enacted similar legis-
lation.

On January 30, 1986, the Min-
nesota Recreation and Park Associ-
ation sponsored a professional
development institute to discuss the
liability and insurance problem. My

James C. Kozlowski, J.D., Ph.D.

RPLR

presentation at the institute ex-
plained the general principles of
recreational injury liability. Refer-
ring to the January law review col-
umn, | advocated the enactment of a
public recreational immunity statute

Bill Provides

Immunity

based upon the Kansas model as one
means of addressing the liability
problem.

Another presentation at the in-
stitute included a description of pro-
posed legislation for Minnesota
which would also lower the s*an-
dard of care for the recreational user
to public lands. In an April 16 letter,
Marty Jessen, Associate Superinten-
dent, Suburban Hennepin Regional
Park District, informed me that the
proposed legislation had passed the
state legislature. Jessen was one of
the organizers of the January in-
stitute. He expressed the opinion that
this new legislation "will help con-
siderably in containing the cost;, of

Continued
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liability relating to parks and recrea-
tion."

Under the new Minnesota legis-
lation, general tort liability for mu-
nicipalities would not apply under
the following circumstances:

Any claim based upon the con-
struction, operation, or mainte-
nance of any property owned or
leased by the municipality that is
intended or permitted to be used
as a park, as an open area for
recreational purposes, or for the
provision of recreational services,
or for any claim based upon the
clearing of land, removal of
refuse, and the creation of trails or
paths without artificial surfaces, if
the claim arises from a loss incur-
red by a user of the park and
recreation property or services.
Nothing in this subdivision limits
the liability of a municipality fori
conduct that would entitle a
trespasser to damages against a
private person.

As defined in the legislation, the
term "municipality” includes cities,
counties, towns, public authorities,
special districts, school districts, and
other political subdivisions.
Generally, a private person is liable
to a trespasser for injuries caused by
willful or wanton misconduct. As a
result, the trespasser standard
adopted by Minnesota should have
the same effect as the Kansas statute
in providing limited recreational im-
munity to public entities.

Another presentor at the Min-
nesota institute was NRPA Trustee
Don Jolley. Jolley is the Director of
Community Services for. Salina,
Kansas. In his presentation, Jolley
described the impact of the Kansas
recreational immunity statute on his
liability insurance rates since the law
was enacted in 1979. Unlike many
other jurisdictions which are ex-
periencing skyrocketing premiums
and the unavailability of insurance
coverage, Jolley noted that Salina has
experienced minimal increases in its
liability insurance coverage. In part,
Jolley attributed this to the
availability of limited public lecrea-
tional immunity in Kansas.

To illustrate the effect this statute
has had on recreational injury
liability for public entities in Kansas,
Jolley provided a copy of the most
recent state supreme court case
which interpreted the law. In this
case, the Kansas Supreme Court
reaffirmed limited recreational im-
munity for public entities.

22 PARKS & RECREATION/JULY 1986

This case followed the precedent of
two earlier state supreme court deci-
sions on point, Bonewell v. Clty of
Derby ana Willard v. City of Kansas

|ty Both of these decisions were re-
orted_in the Recreation and Parks
Law Reporter (RpLR). Generally,
cases reported in RPLR do not ap-
pear in this column. However, the
significance of this line of Kansas
cases in the area of public recrea-
tional immunity warrants present-
ing this latest state supreme court
case in this column as well as its in-
clusion in a forthcoming edition of
RPLR.

RPLR Report No. 86-13

In the case of LEe V. Clty of Fort
Scott, 710 P.2d 689 (Kan. 1985), plain-
tiffs Frank and Mary Lee brought a
wrongful death action against the
defendant City of Fort Lee after this
son, Frank Lee, Jr.,, was fatally in-
jured in a municipal park. Frank Lee,
Jr. was injured "when his motorcycle
collided with steel cables strung bet-
ween trees in Gunn Park in the City
of Fort Scott.” The circumstances sur-
rounding the incident were as
follows:

In the mid-1970s Fort Scott was
faced with a problem of vandal-
ismon agolfcourse maintained by
the City in Gunn Park. The City
was concerned with persons driv-
ing their vehicles off the road and
onto the fairways and greens. In
response to this concern, in 1975
the City strung steel cables around
the golf course. The cables were
located off the road and posed no
hazard to anyone properly using
the roadway. As an additional
restraint, the City enacted an or-
dinance prohibiting any motor
vehicles from driving off of
regularly traveled roadways.
However, no notice of this
prohibition was posted anywhere
in Gunn Park.

On April 10, 1982, eighteen-year-
old Frank James Lee, Jr., while
riding his motorcycle in Gunn
Park, collided with steel cables
strung between two trees. Frank,
Jr. had ridden motorcycles for at
least two years prior to the acci-
dent and about two months before
the accident he had bought his
own motorcycle. It is not known
whether Frank Lee, Jr. had ever
ridden a motorcycle in the area of
Gunn Park where the accident oc-
curred; however, he was familiar
with the park.

As a result of the accident, Frank, Jr.
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sustained lacerations of the liver.
Seven surgical operations were con-
ducted in a futile attempt to repair
the damaged liver. On May 18,1982,
Frank, Jr. died of continued liver
hemorrhage.

The trial court granted the City's
motion for summary judgment
because Lee "had failed to produce
any evidence of 'gross and wanton
negligence' as required by K.S.A.
75-6104(n)." Lee appealed to the state
supreme court. The issue was,
therefore, "whether the trial court
erred in finding as a matter of law
that defendant [City] was not guilty
ot gross and wanton negligence.”

Section 75-6104(n) of the Kansas
Tort Claims Act (KTCA) imposes
governmental liability for wrongful
conduct subject to the following ex-
ception:

A governmental entity or an
employee acting within the scope
of the employee's employment
shall not be liable for damages
resulting from .any claim for
injuries resulting from the use of
any public property intended or
permitted to be used as a park.

playground or open area for
recreational purposes unless the
governmental entity or an
employee thereof isguilty of gross
and wanton negligence prox-

imately causing injury.

Therefore, if the City was to be
held liable for the wrongful death of
Frank, Jr., the state supreme court
found that Lee "must show the City's
action in erecting steel cables con-
stituted gross and wanton negli-
gence” which caused the injuries
resulting in death. As described by
the court, "the test for gross and
wanton negligence” was as follows:

Proof of a willingness to injure is
not necessary in establishing gioss
and wanton negligence. This is
true because a wanton act issome-
thing more than ordinary
negligence but it issomething less
than willful injury. To constitute
wantonness the act must indicate
a realization of the imminence of
danger ar.d a reckless disregard or
a complete indifference or an un-
concern for the probable conse-
quences of the wrongful act.

Lee argued that the following facts
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conduct on the part of the City:

(T)he City had posted no signs in
Gunn Park warning of the pre-
sence of the cables, nor were there
any signs prohibiting the opera-
tion of motorcycles off the road-
way. Additionally, the City was
aware other
vehicles were operated off the
roadway, since the City had
issued a number of traffic citations
for driving off the roadway in
Gunn Park.

motorcycles and

The state supreme court disagreed.
In the opinion of the court, Lee had
"failed to produce any evidence
which would establish gross and
wanton conduct, other than the fact
the City strung cables between the
trees in the park."

The fact that the City had issued a
number of traffic citations for
driving off the roadway does not
prove the City had notice of the
potentially dangerous placement
of the steel cables. Lee failed to
offer any evidence which would
establish that the City realized the
Continued on page 59
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WASHINGTON SCENE
Continued from page 14

duced results.

There has been some concern that
passage of this legislation would in-
fringe on development plants for a
New York hospital. The National
Park Service evaluated the proposed
legislation and confirmed that the
bill contained no authority to pre-
vent any development activities.

The Olmsted Heritage Landscape
Act establishes an inventory process
to commemorate the parks and
public works of Federick Law
Olmsted and his associates.

Bill Authorizing Establishment
of "Risk Retention"” Grou'ps
Passes Senate Committee: The
Senate Commerce, Science and
Transportation Committee passed
legislation on March 27 that expands
the scope of the Risk Retention Act
of 1981. The bill, S. 2129, allows "risk
retention™ groups to be established to
provide coverage for any of their
liabilities. S. 2129 makes it possible
for municipalities, businesses, and
trade organizations to set up such a
group and provides that it need only
file in one state. This state would
then regulate the group, except in ex-
traordinary circumstances.

Proponents hope that having to
file in just one state will enable them
to start groups more quickly. Opposi-
tion forces are concerned that these
groups will not have the financial re-
quirements placed on them necess-
ary to guarantee solvency and pro-
tect the consumer, also allowing un-
fair competition.

S. 2129 now goes to the Senate
floor.

Executive Study Group on the
Liability Crisis Issues Report: The

"gotopot,;
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Tort Policy Group established last
October by the U.S. Attorney
General to study the insurance crisis
has delivered its recommendations
to President Reagan. Among the
eight recommendations made is a
proposal to eliminate the doctrine of
joint and several liability under
which the plaintiff can recover the
full amount of a judgment from a de-
fendant which is minimally at fault.
Moreover, the study group recom-
mended that a 5100,000 cap be put
on all non-economic damages (pain
and suffering, mental anguish, puni-
tive damages, etc.).

NRPA LAW REVIEW
Continued from page 23

imminence of danger and ex-
hibited a complete disregard of
the consequences. Rather, the evi-
dence showed that at the time the
accident occurred, the steel cables
had been in place for approx-
imately seven years. The cables
were erected to deter vandalism
to the golfcourse and were located
off the roadway. Mo other acci-
dents involving the steel cables
had been reported to the City.
There is no evidence of a reckless
disregard of a known danger and
thus no gross and wanton negli-
gence.

The state supreme court, therefore,
affirmed the judgment of the trial
court in favor of defendant City of
Fort Scott.

mr, Kozlowski is an attorney in
Springfield, VA. He is the author of the
Recreation and Parks Law
orter and a memper of the Natlonal
§00|ety for Park Resources Board of
Directors.

ASSESSING THE AVAILABILITY
Continued from page 38

when we get farmers, ranchers, hun-
ters, cyclists, and biologists in agree-
ment as to how to best proceed in a
given state or locality will we get the
kind of political attention needed to
take advantage of the great untapped
reservoir of reoeation potential on
the private lands of America. O
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Rec Use Law Applies to

Public Land

Under a recreational use statute,-
the landowner owes no duty of care
to recreational users to guard or
warn against known or discoverable
hazards on the premises. This statu-
tory immunity is lost, however,
where a fee is charged for the use of
the premises or the landowner is
guilty of willful or wanton mis-
conduct. In other words, there is no
landowner liability to the recreation-
al user for ordinary negligence, only
willful/wanton misconduct. Unlike
mere carelessness constituting negli-
gence, willful/wanton misconduct is
more outrageous behavior demon-
strating an utter disregard for the
physical well being of others.

in NY, NE,

James C. Kozlowski, J.D., Ph.D.

RPLR

To date, 47 jurisdictions have
enacted recreational use statutes.
Most of these recreational use sta-
tutes are based upon model legisla-
tion developed by the Council of
State Governments in 1965 to en-
courage private landowners to open

LEISURE™
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their land for public recreational use.
At this point in time Alaska, Mis-
sissippi, Missouri, and the District of
Columbia are the only jurisdictions
which have not enacted recreational
use statutes similar to the model act.
Prior to 1965, only ten states had
enacted legislation providing limited
immunity to landowners who open
their land free of charge for public
recreational use.

Under the Federal Tort Claims Act
(FTCA), the federal government is
held liable like a private individual
under the law of the jurisdiction,
where the injury occurred. Con-
sequently, in those jurisdictions :

Continued
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where private landowners enjoy rec-
reational use immunity, the federal
government is provided similar pro-
tection under the terms of the FTCA.
As a result, federal courts have un-
iformly held state recreational use
statutes to be available to the United
States as a defense to negligence
liability. (Federal courts have exclu-
sive jurisdiction over causes ofaction
brought against the United States.)

Unlike federal courts, state courts
have been divided as to whether
these state recreational use statutes
apply to state and local government
landowners. The following para-
graphs describe cases where state
courts have found the recreational
use statute applicable to public en-
tities. The jurisdictions examined
are: New York, Nebraska, ldaho,
Ohio, and Washington. Future col-
umns in the "NRPA Law Review"
will look at case law from ocherjuris-
dictions which have considered the
applicability issue, including those
states which have found the statute
inapplicable to public entities. At this
pointin time, state courts in approx-
imately 19 jurisdictions have consid-
ered the applicability of the state rec-

reational use statute to the state and
local governments.

New York

In the case of Sega v. State, eo
N.Y.2d 183, 456 N.E.2d 1174 (1983),
the state supreme court considered
"the scope and application ofsection
9-103 of the General Obligations
Law," the state recreational use sta-
tute. In its decision, the state su-
preme court reviewed two lower
court opinions which had consid-
ered this issue. In one case, plaintiff
was hiking in a state forest preserve.
He was injured when the railing he
was sitting on collapsed and he fell
18 to 20 feet from a bridge into the
creek below. In the absence of a will-
ful or intentional act, the lower court
found no liability pursuant to the
state recreational use statute.

In the other case, plaintiff was in-
jured while riding a three-wheeled
all-terrain vehicle in another state
forest preserve when he struck a
steel cable strung across a road. In
this instance, the lower court found
the state recreational use statute
applicable. Despite the lack of wan-
ton or malicious misconduct, the
court found the cable "constituted a
trap or an inherently dangerous
structure and that the State should
have posted a warning sign on the
road" approaching the cable. As a
result, the state was found liable for
such negligence.

Specifically, the issue before the
state supreme court was "whether
the State may invoke section 9-103 in
defense of claims for injuries occur-
ring on State-owned lands." Since
there was "nothing to the contrary in
the law," the state supreme court
found "this protection is available to
the State itself when no fee is
charged."

On its face, section 9-103 un-
ambiguously includes public
property within itspurview. By its
terms, section 9-103 refers to any
"owner, lessee oroccupantofpre-
mises" without limiting the scope
of that clause to private landown-
ers. In addition, the statute refers
to ECL 11-2111 (section of state
environmental conservation law].
ECL 11-2111 pertains to posting
lands as fishing and hunting pre-
serves, including "any lands or
waters, rights or interests therein
owned, leased or otherwise ac-
quired by the state. . ." This con-
firms that the Legislature in-
tended to provide protection to
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the State as well as private land-
owners.

Having found that tne state rec-
reational use statute applicable to
state-owned lands, the court con-
cluded "defendant's negligence, if
any, isimmaterial.” Plaintiffs in both
instances would, therefore, have to
prove that "defendant willfully or
maliciously failed to guard or to
warn against adangerous condition,
use, structure, or activity." In both
instances, the state supreme court
found "nothing to support a finding
that the State acted willfully or mali-
ciously." Consequently, these
claims against the state were dis-
missed.

Nebraska

In the case of Watson V. Clty of Om-
aha, 209 Neb. 835, 312 N.W.2d 256
(1981), the state supreme court con-
sidered whether the state recreation-
al use statute was applicable to the
defendant city. Plaintiff, age 2 1/2 at
the time of the accident, fractured
her leg when she fell from a slippery
slide with a missing handrail in a city
park. In the opinion of the state su-
preme court, the recreational use sta-
tute had to be read within the context
of the state tort claims act.

[W]e must consider the language
of the Political Subdivisions Tort
Claims Act ... which subjects a
political subdivision to liability for
the negligent acts or omissions of
its employees "in the same man-
ner, and to the same extent as a
private individual under like cir-
cumstances . . . [T]he liability of a
political subdivision under the
Political Subdivisions Tort Claims
Actisnotan absolute liability, but
consists of such liability as would

exist in a private person or
corporation without that immun-
ity .. . Therefore, the public ent-

ity is entitled to assert the de-
fenses that a private property
owner has in like circumstances.

Applying this "liable like a private
individual™ reasoning of the tort
claims act, the state supreme court
rejected plaintiffs contention that
recreational use statute immunity
was necessarily limited to private
landowners.

W hatever the Legislature's intent
was at the time of the enactment
of the Recreational Liability Act,
we believe that the definition of
owner [in the Act]— "the term
owner includes tenant, lessee,
occupant, o* person in control of



, the premises"—is sufficiently
broad to cover a public entity. . .

The Legislature, in enacting the
Political Subdivisions Tort Claims
Actand thereby declaring a politi-
cal subdivision responsible for its
torts in the same manner as a pri-
vate individual, is presumed to
have knowledge of previous
legislation, including the Recrea-
tion Liability Act. Having placed
no limitation upon this declara-
tion or upon the definition of
"owner" in the Recreation Liabil-
ity Act, we believe that the intent
of the Legislature, as reflected by
the clear language of both sta-
tutes, was togrant the same rights
and privileges to governmentalj
and private landowners alike.

The state supreme court, there-
fore, concluded that "the term 'own-
erof land,' as used in the Recreation
Liability Act, includes a political sub-
division." As a result, the state su-
preme court determined that under
the facts of this case "no liability
attached to the City of Omaha." The
lower court judgment in favor of
plaintiff was, therefore, reversed
and the case dismissed.

Idaho

In the case of Corey V. State, 1daho,
703 P.2d 685 (1985), the state su-
preme court found that the State of
Ildaho was an "owner"” within the
meaning of the state recreational use
statute. Corey was injured when he
struck a cable strung across a path
while snowmobiling in a state park.

1.C. §36-1604 [the state recreation-
al use statute] specifically pro-
vides that an owner of land who
permits recreational use of that
land without charge does notowe
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aduty ofcare to keep the premises
safe for such use. The Slate of Idaho
is an “owner" as defined by the sta-
tute. Farragut State Park is "public
land" open forrecreational use. It
isuncontroverted that at the time
of the accident appellant Corey
was in an area of the park open for
snowmobiling. Additionally,
Corey was engaged in
.snowmobiling, a recreational
activity specifically mentioned in
the statute. Thus, there can be no
question that I.C. § 36-1604 is ex-
pressly applicable to the factual
situation presented by tnis case.

The state supreme court, there-
fore, affirmed the judgment of the
trial court in favor of the state.

Ohio

In the_case of McCord v. Ohio Divi-
sion of Parks & Recreation, 54 onio
St.2d 72, 375 N.E.2d 30 (1978), the
Supreme Court of Ohio considered
for the first time whether the state
recreational use statute, R.C.
1533.181(A), applied to the state.
Plaintiff brought a wrongful death
action after her nine-year-old son
drowned in a lake within a state
park. Plaintiff alleged that the state
and its employees were negligent in
failing to supervise the lake and
properly train the lifeguards.

Prior to the enactment of the state
tort claims act, the state enjoyed im-
munity from tort liability. The state
tort claims act (R.C. 2743.02 (A)),
however, provided injured parties
with a cause of action subject to cer-
tain limitations. One such Limitation
was the "private party" rule:

The state hereby waives its im-
munity from liabilityand consents

to be sued, and have its liability,

Professional Directory

determined in accordance
with the same rules of law applic-
able to suits between private par-

ties. . .

In the opinion of the state su-
preme court, "one such rule of law
applicable to suits between private
parties"” was the state recreational
use statute. Applying the state rec-
reational use statute to the facts of
this case, the state supreme court
concluded that "the state, when
viewed as ifa private party, owes no
duty to arecreational user of its land,
such as appellee [McCord] who has
paid no fee or valuable considera-
tion." According to the state su-
preme court, the Ohio recreational
use statute "does not create a new
right of action against the state, but
places the state upon the same level
as a private party." Further, the state
courtrefusea iobroaden the scope of
state landowner liability for recrea-
tional use beyond the rules applic-
able to private parties. "If the im-
munity which the state has histor-
ically enjoyed is to be lifted further, it
must be accomplished by the Gener-
al Assembly and not by this court."”

Washington

In the case of MCCarver v. Manscm
Park and Recreation District, o2
W ash.2d 370, 597 P.2d 1362 (1979),
tire state supreme court considered
the applicability of the state recrea-
tional use statute to a public swim-
ming area. Plaintiffs daughter died
as a result of a fall from a diving
tower at the site. Plaintiffalleged that
the defendant district was negligent
in failing to supervise, maintain, and
enforce reasonable rules in the area.

Continued on next page
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The trial court granted defendant
summary judgment based upon the
state recreational use statute. McCar-
ver appealed. The appeals court cer-
tified the applicability issue to the
slate supreme court.

Specifically, the issue before the
state supreme court was "whether
Manscn Park isinduded in the class
of protected landowners under the
[state recreational use] statute." As
noted by the court, the language of
the statute expressly induded "pub-
ic or private landowners orothers in
lawful possession and control."”

As described by the court, the
state recreational use statute was
firstenacted in 1967. This statute was
based upon model legislation pro-
posed by the Council of State Gov-
ernments. As noted by the court,
this model legislation was "to en-
courage the availability of private
lands by Imiting the liability of own-
ers."

In 1972, however, the Washington
recreational use statute was
amended and the words "pubic or
private" were added before the word
"landowners" in the statute. Fur-
ther, snowmobiling and the driving

of all-terrain vehides (ATV) were
added to the list of recreational ac-
tivities covered by the statute. Plain-
tiff, therefore, argued that "limita-
tions on the liability of PUDIC 1and-
owners under RCW 4.24.210 [state
recreational use statute] should be
restricted ATV and snowmobiling
activities because of the purpose of
the 1972 amendatory act is directed
toward these activities. The state su-
preme court rejected this argument.

W here the language of a statute is
dear and unambiguous, there is
no room for judicial construction.
RCW 4.24.210 draws no dis-
tinctions between pubic and pri-
vate landowners, vis-a-vis the
designated recreational activities,
The placementofthe 1972amend
atory language ("pubic or pri
vate") before the te "landown
ers" encompasses a”noutdoor rec-
reational activities subsequently
delineated. If the legislature in-
tended the lability limitations to
apply to pubic owners only as to
inridents arising from the use of
ATT and snowmobiles, itshould
have used more precise language
to establsh such an intent. Clear-
ly, the statute, as amended, in-
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cludes public landowners and
occupiers within the recreational
use immunity from liability.

As noted by plaintiff, the ex-
pressed purpose of the state recrea-
tional use statute was to €NCOUMAQE
landowners to open their land for
public recreational use. Plaintiff,
therefore, argued that "limitations
on liability are not necessary 'to en-
courage' pubic landowners, such as
Manson Park, to devote pubic land
to recreational use." Once again, the
state supreme court '.agreed not-
ing that the 1972 ; lendment ex-
pressly included puDlc landowners
atatime when pubic entities "were
not otherwise immune from tort
liabilty.” In addition, the court ac-
knowledged that "other courts have
found similar recreational use liabil-
ity limiting statutes applcable to
pubic landowners in the absence of
express statutory language covering
publdy-owned lands."

mr. Kozlowski is an attorney in Spring-
field, VA. He is theauthor ofthe recrea-
tion and Parks Law Reporter and a
member of the National Societyfor Park
Resources Board of Directors.
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Illinois Immunity for Negligent

Supervision of Public Recreation

The January law review column
described two recreational immunity
statutes in Virginia and Kansas. This
month's column continues the dis-
cussion of various types of statutes
providing limited recreational im-
munity to public agencies. The
RAMOS decision described her'ein is
the latest application of an Illinois
statute which provides immunity for
the negligent failure to supervise
recreational activities on public pro-

perty.

Bombs Away

In the case of RAMOS by Ramos u.
City of Countryside, 111.App. 485

YOURSFREE! THENEW

by James C. Kozlowski, J.D.

RPLR

N.E2d 418 (1985) plaintiff, Alfonso
Ramos, Jr., was injured in a game of
"bombardment" when struck in the
eye by a "softball" thrown by defen-
dant Steven Best.

In 1981, the city of Countryside

sponsored and organized a sum-
mer recreation program for ele-
mentary aged children which was
held on public property. The par-
ticipants were charged a registra-
tion fee. Ramos and Best, who
were 3 and 14 years old respec-
tively, were participants in the
program. The game of "bombard-
ment" in which Ramos was in-
jured was an activity in the pro-
gram.

Ramos sought 515,000 in damages
against defendants Best and the city
of Countryside. Ramos alleged Best
was negligent in failing to warn
Ramos before throwing the ball and
throwing the ball with excessive
force. Continued
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Similarly, Ramos alleged that the
City of Countryside was negligent or
guilty of willful and wanton miscon-
duct for allowing "children, regard-
less of the disparity of their age,
strength and size, to participate
together in the game.” Coasidering
these disparities, Ramos argued
further that the game created an "in-
herently dangerous and hazardous”
condition to "a child of plaintiff's
ter ier years.” In addition, Ramos
cc.itended that the City "failed to
supervise said event so as to afford

protection to younger participants
therein."”
The trial court dismissed these

claims; Ramos appealed. In the opi-
nion of the appeals court, the trial
court properly dismissed Ramis'
negligence claims against defendant
Best. Since the game of bombard-
ment was organized according to
specific rules, the court applied the
following rule governing sporting
events.

IAl participant is not liable for in-
juries to other participants if the
gravamen of the action is simple

negligence . . . [T]he law should

+« EXTRA
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not place unreasonable burdens on
the free and vigorous participa-
tion in sports by our youth
[T]he participants in organized
sporting events can only be held
liable under the willful and wan-
ton misconduct standard.

The appeal* court also considered
Ramos' claims against the city of
Countryside. As noted by the Ap-
peals court, the [Illinois Local
Governmental Employees Tort Im-
munity Act provided in pertinent
part:

Except as otherwise provided by
this Act. . . neither a local public
entity nor a public employee is
liable for an injury caused by a
failure to supervise an activity on
or the use of any public property.
(IU.Rev.Stat.- 1981, ch 85, par.
3-108(a))

Ramos, however, contended that
this statute did "not shield the city of
Countrys'de from liability because:
(1) the Immunity Act does not shield
municipalities from willful and wan-
ton misconduct; (2) the complaint

adequately alleged a ‘'special rela-
tionship' between Ramos and the
EMPORI

1200

A

Commercial,

municipality to establish potential
liability; (3) the municipality waived
its immunity through participation
in the Intergovernmental Risk Man-
agement Agency (IRMA)."

In the opinion of the appeals court,
this statute was applicable "to shield
the city of Countryside from liability
for the asserted failure to adequately
supervise a summer recreation pro-
gram held on public property.”
Further, the court found that Ramos
had "failed to allege any conduct on
the part of the municipality which
can properly be characterized as
willful and wanton misconduct." Ac-
cording to the court, Ramos' com-
plaint contained "the bald assertion
of willful and wanton misconduct on
the part of the city of Countryside,
[while] the facts alleged can only
sustain a possible failure to ade-
quately supervise activities on public
property, for which the municipality
is not liable."™

The appeals court also considered
Ramos' contention that "his pay-
ment of a registration fee to the city
of Countryside created a ‘'special
relationship' between himself and
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tion/leisure academic discipline. Seeking can-
didates with a general recreation background
and experiences particularly in outdoor orcom -
munity recreation. Excellence in teaching and

commitment to scholarly activities expected.

Deadline April 18, 1986. To apply send letter
of application, vita, transcripts, and three cur-
rent letters of recommendation to Dr. Bill
Quayle, Chair, Division of HPER&A. E.O.E.
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the municipality upon which
liability may be based." The appeals
court rejected this argument.

Although the city of Countryside
charged Ramos a registration fee
for his participation in the city's
summer recreation program, that
program is not analogous to the
operation of a business enterprise
In its sponsorship of the sum-
mer recreation program the city
was acting within its governmen-
tal capacity and was not acting in
a business or proprietary capacity.
We therefore, conclude that the
city did not create a "special rela-
tionship" with Ramos and, thus,
was subject to the general rule of
non-liability of municipalities.

Finally, the appeals court con-
sidered Ramos' argument that the
city of Countryside waived its im-
munity through its membership in
the Intergovernmental Risk Manage-
ment Agency (IRMA). The court pro-
vided the following description of
IRMA:

IRMA is an organization com-
prised of small municipalities.
Under the provisions of IRMA,

IS
QUAUTY” t 1
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:

each municipality is responsible
for the first $1,000 of liability that
that municipality may incur. Any
liability between 51,000 and
$250,000 is paid bv IRMA through
a pool of money paid into the
organization from revenues of the

member municipalities. IRMA
purchases insurance policies *to
cover any liability in excess of
5250,000.

In the opinion of the appeals court,
"membership in IRMA did not act to
waive immunity granted to member
municipalities' under the Tort Im-
munity Act." The court distinguished
"between the purchas* of insurance
from separate licensed insurance
companies and self-insurance.”

The waiver of immunity provi-

sions of section 9-103
(Il.Rc-v.Stat.1983, ch. 8F * '>-103)
is applicable only wh «1 lici-
palities have purcha ance
from co, .entional ins .com-

panies which pay juo”™.itnts from
non-public funds.

According to the court, providing
immunity for self-insured munici-
palities served the "public policy in-
terest of protecting public funds and

swimming pool
products, inc.

VINCENTOWN, N.J. 08088
Phone: (609) 859-8500
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property and preventing the diver-
sion of tax monies from their in-
tended purpose to payment of
damage claims." Applying this rule
to the facts of the case, th* appeals
court concluded that "the city of
Countryside has not waived its im-
munity."”

IRMA constitutes a joint self-in-
surance venture by its members
for liability between 51,000 and
5250,000. In his complaint, Ramos
seeks S15.000 in damages. Neither
the city of Countryside nor IRMA
has purchased insurance to cover
injury. If Ramos were to
the judgment would be
reserve of public

Ramos'
recover,
paid from a
money.

The appeals court, therefore,
affirmed the judgment of the trial
court dismissing Ramos' claims
against defendants Best and the dty
of Countryside.

mr. Kozlowski is an attorney in
Sprmg leld, VA. He is the author of
ERecreatlon and Parks Law Re-
orter and a member of the National
gomet for Park Resources Board of

D|rectors
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No Ordinary Negligence Liability

Under Recreational

This month the "NRPA Law
Review" enters its fifth year of
publication. As reflected in many of
the articles, recreational injury
liability continues to be the over-
whelming law-related concern of the
recreation and parks field. During
the recent Congress for Recreation
and Parks in Dallas, lattended a por-
tion of a session on recreational in-
jury liability. The question and
answer period which followed the
presentations by two attorneys was
characterized by the same sort of
anxiety and hand wringing | have
encountered following my lectures
on this topic.

In my opinion, the recreation
field moans and groans about
"liability," but does little in the way
of a concerted effort to alleviate the
problem in a systematic fashion. In
the face of the perceived crisis eyes
turn hopefully, but mistakenly,
toward Washington for the one piece
of "silver bullet" legislation which
will slay the liability monster once
and for all. In Dallas, | voiced this
concern to Roy Feuchter, president
of the National Society for Park
Resources. He suggested that | devote
one of the iaw review columns to a
discussion of the issue and any ]xissi-
ble solutions. I do not think that
there isany one solution to the prob-
lem. The following paragraphs,
however, attempt to respond to this
request by presenting existing legis-
lation which may have an impact
upon the situation.

The bad news is that there is no
one grandiose federal solution that
will resolve this situation in one fell
swoop. The good news is that the
wheel has already been invented in
several state models to make the per-
ceived crisis more manageable, i.e.
recreational immunity statutes.
Specifically, there is already legis-
lation quietly at work in several ju-
risdictions which provides public
agencies’'with limited immunity for
injuries occurring on recreational

by James C. Kozlowski, J.D.

RPLR

facilities. Most notably, Virginia and
Kansas have statutes which require a
plaintiff to allege gross negligence or
willful/wanton misconduct, rather
than mere negligence, to sustain a
claim for an injury sustained on
public park and recreational
facilities.

Virginia Model

Section 15.1-291 of the Virginia
Code entitled "Liability of counties,
cities, and towns in the operation of
recreational facilities" reads as
follows:

No city or town which shall oper-
ate any bathing beach, swimming
pool, park, playground or other
recreational facility shall be liable
in any civil action or proceeding
for damages resulting from any
injury to the person or property of
any person caused by any act or
omission constituting simple or
ordinary negligence on the part of
any officer or agent of such city or
town in the maintenance or
operation of any such recreational
facility. Every such city or town
shall, however, be liable in
damages for the gross or wanton
negligence of any of its officers or
maintenance or
‘rsuch recreational

agents in the
operation o.
facility.

The immunity created by this sec-
tion is hereby conferred wupon
counties in addition to, and not
limiting on, other immunity exist-
ing at common law or by statute.

In the case of TOWN Of Blg Stone

20 PARKS & RECREATION/JANUARY 1986

Immunity Statutes

Cap v. Johnson, 134 va. 375,35 s.E.2d
71 (1945), the 8-year-old plaintiff was
injured while playing on an unat-
tended road grad'r in a public park.
This piece of equipment was being
used to level a running track in the
park. Plaintiff alleged gross and
wanton negligence as required by
the Virginia recreational immunity
statute. The town argued that their
conduct "if negligent at all, does not
amount to 'gross or wanton
negligence' within the meaning and
intent of the statute.” A jury
returned a verdict against the town;
the town appealed to the state
supreme court.

The issue before the state supreme
court was, therefore, "whethe-- the
act of the town's employee in leaving
this machine in the public park near
the children's playground measures
up to the standard of 'gross or wan-
ton negligence' required by the
statute.” The court defined the stan-
dard of gross or wanton negligence
as follows:

Gross negligence is substantially
and appreciably higher in mag-
nitude than ordinary negligence.
It is very great negligence, or the
absence of slight diligence, or the
want of even scant care. It is a
heedless and palpable violation of
legal duty respecting the rights of
others. The element of culpability
which characterizes all negligence
is in gross negligence magnified to
a high degree as compared with
that present in ordinary
negligence. Gross negligence is
that degree of negligence which
shows an utter disregard of pru-
dence amounting to complete
neglect of the safety of another.
negligence is of even a
degree than gross

manifesting ar-

Wanton
higher
negligence
rogant recklessness ot justice, of
the rights or feelings of others,

merciless, inhumane.

Applying this standard to the facts
of the case, the state supreme court
Continued



AU, .
found that the conduct of the town
through its employee did not con-
stitute "gross or wanton" within the

meaning of the statute.

(Tlhere is no proof that the town
officials or employee knew or
ought to have known that the
road scraper was attractive to
children. While it had been left in
the park over a long period, only
on two previous occasions, so far
as the record shows, had children
been on it. Mrs. Barnett, who lived

near the park, testified that about town.

a wee. before the accident she

saw some children playing on the Kansas Model

machine. Ralph Smith, who was

with Johnson at the time the Similarly, section 75-6104 (n) of
plaintiff was hurt, testified that he the Kansas Tort Claims Act provides:
had previously played on the

scraper. But there is no showing A governmental entity or
that the town's employees kn'ew employee acting within the scope
of either of these incidents of the employee's employment
(Tlhere is .10 proof that the shall not be liable for damages

machine was one which was dan-
. Not only
road

gerous to children
was the machinery of the
scraper idle, but the blade was left
on the ground in a safe position,
and it was only by reason of the
combined efforts of these two boys
[Johnson and Smith] that it was
hoisted in such a way as to become

reversed the judgment of the

dangerous. Whether the act of the
town employee in leaving this
machine near the children's play-

ground, under the circumstances
stated, amounted to ordinary or
simple negligence we need not
decide. It iscertain, we think, that
it did r.ot constitute "gross or
wanton" negligence within the
meaning of the statute.
.The state supreme court, therefore,

court and entered judgment for the

resulting from: . . . (n) any claim
for injuries resulting from the use
of any public property intended
or permitted to be used as a park
playground or open area for
recreational purposes, unless the
governmental entity or an
employee thereof is guilty of gross
and wanton negligence proximately

lower

causing such injury.

In the case of Willard v. City of

Kansas City, Kan., 681 P.2d 1067
(1984), plaintiff Willard was injured
when he collided with a chain link

fence around a baseball diamond in a
in Kansas City." (This case
reported in the Recreation and
Parks Law Reporter RPLR Report No.
84-35, Vol. 1, No. 4 at page 134.)
Willard alleged that "the City was
negligent in installing and maintain-

city park

was

ing a type of fencing with raw sharp
cutting edges running along the top

in an area where such accidents
were likely to occur.” The trial court
found the City immune from liability
under 8§ 75-6104 (n) of the
Tort Claims Act (KTCA), K.S.A.1983
Supp. 75-1601 et Willard ap-

pealed to the Supreme Court of Kan-

Kansas
seq.
sas.

The
the following test for gross and wan-

state supreme court applied

ton negligence:

Proof of a willingness to injure is
not necessary in establishing gross
and wanton negligence. This is
true because a wanton act issome-
than ordinary

thing more
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negligence but is something less
than willful injury. To constitute
wantonness the act must indicate
a realization of the imminence of
danger and a reckless disregard or
acomplete indifference or an un-
concern for the probable conse-
quences of the wrongful act.

According to the court, Kansas law'
defined wanton conduct as "an act
performed with a realization of the
imminence of danger and a reckless
disregard or complete indifference to
the probable consequences of the
ct.” Since plaintiff Willard had pro-
vided no evidence of gross
negligence or wanton misconduct on
the part of the city in maintaining
the ballfield, the state supreme court
affirmed the summary judgment in
favor of the city.

Effect on Plaintiff's
Burden of Proof

The plaintiff in a civil (as opposed
to criminal) suit has the burden of
going forward with his claim. To
sustain this burden, the plaintiff
must allege the necessary facts to es-
tablish his claim. A recreational user
injured on the premises would, most

likely, allege negligence liability on
the part of the public agency land-
owner.

To meet the burden of going for-
ward with a negligence claim, plain-
tiff must allege facts demonstrating
the following four elements: 1) a
standard of care to which a duty is
owed; 2) a violation or breach of the
applicable standard of care; 3) causa-
tion, i.e. a foreseeable connection be-
tween the breach and the resulting
injury; and 4) damages, actual (as
opposed to purely speculative) injury
to person or property. If plaintiff's
complaint fails to allege sufficient
facts to support the negligence claim,
plaintiff has not met the burden of
going forward. Under such circums-
tances, defendant may move the
court to dismiss the suit for plaintiff’s
failure to state a claim. However, in
reviewing the allegations in plain-
tiff's complaint, the court will resolve
all doubt in favor of allowing the
plaintiff an opportunity to go for-
ward with his claim.

Having sustained the burden of
going forward, the plaintiff has the
burden of proof in a civil suit. In a
civil suit, the plaintiff must establish

-S195).32" P ol

or prove his claim by a prepon-
derance of the evidence. A prepon-
derance of the evidence means more
likely than not, better than 50/50,
that the credible facts support the
claim.

A preponderance of the evidence
is much lighter burden of proof than
that applied in criminal cases, i.e.
beyond a reasonable doubt. In crimi-
nal cases, the state must prove
beyond a reasonable doubt that the
accused committed the alleged crime.
Any doubt whatsoever would,
therefore, dictate a finding of inno-
cence in a criminal case.

By changing the applicable stan-
dard of care from ordinary
negligence to gross negligence or
willful/wanton misconduct, a recrea-
tional immunity statute makes it
much more difficult for the plaintiff
to sustain his burden of going for-
ward with his claim. As a result, it is
more likely that recreational injury
claims will be dismissed prior to trial.
Furthermore, those claims that do go
to trial will be less likely to sustain
the burden of proof when the ap-
plicable standard of care is gross

Continued on next page
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gligence.or, willful/wanton mis-
nduct, rather than mere negli-
nee.
As the term suggests, negligence is
gleet or carelessness. It is a slight
rviation from what the reasonable
;rson would, or would not do
ider the circumstances. On the
her hand, gross negligence or
illful/wanton misconduct is ex-
eme conduct which demonstrates a
.sckless disregard for the physical
‘ell-being of others.
There isa fine line between careful
nd careless when the applicable
tandard is ordinary negligence and
he burden of proof is preponderance
>f the evidence (more likely than
tot, better than 50/50). This is partic-
llarly true when all doubt is resolved
n allowing the plaintiff an oppor-
tunity to prove his claim. It is,
herefore, very difficult to have a
:ase dismissed prior to trial or pre-
vail at trial when the recovery can be
predicated upon ordinary
negligence. However, when the
burden of proof under a recreational
immunity statute is gross
negligence or willful/wanton mis-
conduct, the likelihood of some
wrongdoing on the part of the public

INSTITUTIONAL

WNDBTH

M ducdii

entity has to be clear to sustain a
claim. A momentary lapse or over-
sight by the public entity may con-
stitute ord.nary negligence, but not
gross r.'gligence or willful/wanton
misconduct.

Faced with the burden of proving
gross negligence or willful/wanton
misconduct under the applicable
recreational immunity statute, many
plaintiffs' attorneys are less likely to
even take the case, let alone proceed
to trial. This Ls particularly true
where the. injury is relatively minor
and the alleged negligence of the
public park and recreation agency is
less than outrageous. Therefore, it is
easy to see that the recreational im-
munity statute, where available in a
givgn jurisdiction, can be a powerful
force limiting the number and suc-
cess of recreational injury lawsuits
against public agencies.

Statute Has the Effect of Waiver

A recreational immunity statute
has the same legal effect as a valid
waiver or signed release. In a valid
waiver, the participant waives any
claim he or she may have for mere
negligence on the part of the pro-
vider of the recreational oppor-
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tunity. A valid waiver, however,
does not release any claim the partic-
ipant may have based upon allega-
tions of reckless misconduct or gross
negligence by the provider of the
recreational activity or facility. In
similar fashion, the recreational im-
munity statute changes the applica-
ble standard of care. It precludes
recovery for ordinary negligence
and requires allegations of gross
negligence or other more extreme
misconduct to sustain a claim.

In most instances, signed releases
or waiver forms for public recrea-
tional activities are deemed to be
against public policy and, therefore,
void. On the other hand, a recrea-
tional immunity statute is a valid ex-
pression of public policy by the state
legislature. Further, this statutory
waiver is more comprehensive since
it covers all recreational activities
and/or participants within the scope
of the recreational immunity statute,
rather than a single individual who
signs a release.

More Recreational Immunity

The Virginia and Kansas statutes
described above are not the only
laws providing recreational im-
munity for public entities. For exam-
ple, an lllinois statute requires claims
for injuries on playgrounds to be
based upon willful/wanton miscon-
duct. A South Dakota statute immun-
izes municipalities from "tort
liability arising out of the construc-
tion and maintenance of public
parks, recreation areas, and play-
grounds.” A California statute pro-
vides limited immunity to public en-
tities for injuries occurring in hazar-
dous recreational activities.

In addition, several jurisdictions
have found state recreational use
statutes applicable to states and polit-
ical subdivisions. These statutes were
originally enacted to encourage pri-
vate landowners to open their land
for public recreational use. These
statutes provide that the landowner
owes no duty of care to the recrea-
tional user who enters the premises
free of charge. This immunity is lost,
however, if the landowner is guilty
of willful/wanton misconduct. On
the other hand, a number of jurisdic-
tions have denied that these statutes
are applicable to public entities.

Under the Federal Tort Claims
Act, the federal government is liable
for negligence like a private in-
dividual under the law of the juris-

Continued on page 79



Wi, NJ,

& LA,

Limit Public Rec Use

Immunity to "True Outdoors™

By James C. Kozlowski, J.D., Ph.D.

Last month's "NRPA Law Re-
view" presented case law from five
jurisdictions (New York, Nebraska,
Idaho, Ohio, and W ashington)
which had found the state recrea-
tional use statute applicable to public
entities. This month's columqg con-
tinues the review of jurisdictions
which have considered, the
applicability of the state recreational
use statute to public entities. Specif-
ically, case law from Wisconsin,
New Jersey, and Louisiana is ex-
amined. In each instance, state
courts in these jurisdictions have
limited the scope of recreational use
immunity to non-urban lands and
activities which bespeak the "true
outdoors."

Under a recreational use statute,
the landowner who opens his land
free of charge to public recreational
use owes no duty of care to the user
to guard or warn of hazards on the
premises. A.sa result, the landowner
will not be liable for ordinary negli-
gence, i.e. mere carelessness, in foil-
ing to inspect and properly maintain
the premises. The limited immunity
referred by the recreational use sta-
tute, however, will not excuse liabil-
ity for willful or wanton misconduct.
Unlike ordinary negligence, willful
orwanton misconductis much more
outrageous behavior demonstrating
an utter disregard for the physical
well-being of others.

Wisconsin

In the case of Wirth v. Eh|y, 93
Wis.2d 433,287 N.W. 2d 140 (1980),
plaintiff, a minor, was injured
"when the trail bike on which he was
riding struck a cable stretched across
aroadway used by the public on rec-
reational land owned by the state
and operated by the Department of
Natural Resources (DNR)." The trial
court granted defendants motion for
dismissal of plaintiff's negligence ac-
tion based upon the state :ecreation-
al use statute. "The defendants were

m—mmaw m ®TAM*

RPLR

all employees or agents of DNR at
the time of the accident. Neither the
State nor DNR was joined as a de-
fendant. The defendants were sued
in their individual capacities.”" Plain-
tiff appealed to the state supreme
court.

As described by the state supreme
court, the principal issue on appeal
was whether the employee de-
fendants named in the suit were
"owners" as defined in the state rec-
reational use statute. Plaintiffargued
that "the state employees do not
come within the statutory definition
of owner in sec. 29.68,Stats., when
sued in their individual capacities."
The state supreme court rejected this
argument. As described by the
court, the "anticipated effect" of the
1975 amendment to the recreational
use statute affording statutory pro-
tection for recreational lands owned
by the State and local governments
"would be to reduce the potential
liability of these governmental units
caused by employee negligence."”

The intent of the (1975] amend-
ment to sec. 29.68, Stats, was to
provide that in situations where
previously a public officer or em-
ployee would be held liable for
acts occurring within the scope of
his employment or. public land
and for which the State would
have been liable for payment. .,

The state supreme court, there-
fore, concluded that "the (public]
employee now will be deemed an

18 PARKS & RECREATION/NOVEMBER 1986

‘owner7forthe purpose ofsec. 29.68,
Stats."

Plaintiff also argued that "tire sta-
tute should only apply to remote and
uncontrolled areas." Further, the
plaintiff maintained that the public
land where the injury occurred "was
not remote and uncontrolled.” The
state supreme courtalso rejected this
argument.

Although the limits of the statu-
tory definition of premises are not
entirely dear, those limits have
not been reached in this case. . .
(T]lhe statute was initially pro-
posed to protect owners of forest
land from liability to deer hunters,
the legislation was ultimately
drafted to apply on a much broad-
erscale. The intent was to encour-
age the use of forest and farm
lands for many outdoor recrea-
tional sports by restricting the
common-law liability of the land-
owner tosuch areas in various re-
spects . . . The accident involved
in this case did not occur in a
densely populated residential
area, but rather in a rural or semi-
rural environment. Salmo Pond
and the surrounding area clearly
falls within the meaning of pre-
mises open for recreational use
found in sec, 29.68, Stats.

Plaintiffalso argued that "the duty
from which the 'owner7of premises
under sec. 29.68, Stats, isrelieved, is
only the affirmative obligation to in-
spect or post warning of dangt.ous
conditions.” As a result, plaintiff
contended that "affirmative acts of
negligence by individuals were nev-
er intended to be covered by the sta-
tute whether those acts of negligence
were committed by an ‘owneri or
anyone else." The state supreme
court disagreed.

The statute does not contemplate
that the land subject to public rec-
reational use shall remain static.
Since the purpose of the statute
was to open land for recreational
use, it would be inconsistent for
Continued



(he statute to provide protection
only ifthe owneroroccupantdoes
not perform any potentially negli-
gent activities on the land. The
statute contains an explicit
reference to affirmative acts by

based upon the state recreational use
statute. The appeals court affirmed,
Plaintiff then appealed to the state
supreme court.

On appeal, the state supreme
court found that the state recreation-

providing that "owner owes
no duty to ktXp the premises sale
for entry or use . or to give
warning of any unsale ivndiUon or
use ofor itrudure or'Activityon such
premises. (Emphasis supplied bv
court.) The springing of the cable
was a condition or structure on
the premises.

Given the terms of the recreational
use statute, the state supreme court
concluded that "there was no duty
on the part of the state employees to
keep the premises safe or to warn of
the potential hazard created by the
cable." The state supreme court,
therefore, affirmed the judgment of
the trial court dismissing plaintiff's
claim.

In the case of Quesenberry V. Mil-
waukee County, 106 wis.2d 685, 317
N.W.2d 468 (1982), plaintiff was in-
jured when she stepped into a gras-
sed covered drainage tile hole. Citing
VJlrth, the trial court dismissed plain-
tiff's claim against defendant county

Over the years, our customers have asked three

result,

al use statute immunity was limited
"to the type of recreational uses of
land specified in the statute.
the court found that "golf
courses do not come within the
scope of the statute.”

Sec. 29.68, Stats., protects the
owner of premises used by others
for "hunting, fishing, trapping,
camping, hiking, snowmobiling,
berry picking, water sports,
sightseeing, cutting or removing
wood, climbing of observation
towers or recreational purposes.”
"Recreational purposes"™ covers
an almost limitless number of ac-
tivities that could be so described.
But the statute clearly limits the
types of recreational activities
meant to be covered. Golfing is
not one of the enumerated uses,
or types of use, described and
therefore is not within the ex-
ceptions to owner liability de-
scribed by the general term "rec-
reational purposes.”

questions: Is the product useful? Is it attractive?
And is ittough enough? These picnic area items
eanswer these questions with an unqualified s,

yes, yes.””

Recreation Equipment”s exclusive "TUF-ENUF~*™
picnic table, cooking grill, and settee are designed
to piease both maintenance personnel and users.
Compare the table's open end design that elimi—
nates the need toclimb over the seat beard. Com —

pare the grill$ piwt features, easy filling and
cleaning, theft protection. Compare the settee™s
galvanized framework, strength, and simplicity.

PFmn clrcfc lerv*c« ard numow fl

" As a

In the opinion of the court, "the
common feature of the enumerated
words is that they are the type of
activity that one associates being
done on land in its natural un-
developed state as contrasted to the
more structured, landscaped and
impro\cd nature of a golf course
with its fairways, sand traps, rough
and greens created for one purpose:
to play the game of golf." The state
supreme court, therefore, reversed
the judgment of the trial court dis-
missing plaintiff's claim and reman-
ded the case for further proceedings.

New Jersey

In the case of Magro V. Clty of Vine-
lan , 148 N.J.Super, 34, 371 A.2d 815
(1977), the 14-year-old plaintiff was
injured "while diving from a
makeshift diving board into an aban-
doned pond or lake owned by the
Gty of Vineland." At the time of the
accident, the land was "pre-
dominantly rural, undeveloped, un-
occupied, and unimproved." The
land had been acquired by the dty
for later development as a park. The
body of water where the injury oc-

Compare. Then order...“TTJF-ENUF" products

Recreation Equipment Corp.

P.O. Box 2188 PR, Anderson, Indiana 46018.
Phone 317-643-531



Uirred had been formed "by the nat-
ural seepage of water into a 'sand-
waliih." " The trial court had granted
summary judgment to the de-
fendant city based upon the state
recreational use statute. Plaintiff
appealed.

In the opinion of the appellate
court, "the summary judgment for
defendant was warranted by virtue
of the immunity created by N.J.S.A.
2A:42A-2 to 5 (the state recreational
use statute]."” According to the court,
earlier decisions had held that the
statute "was intended to apply to
nonresidential, rural or semi-rural
land whereon the enumerated
sports and recreational activities [in
the statute] are conducted."” The
court further rejected plaintiff'sa%u-
ment that the statute was not applic-
able to children. "Our study of the
legislation and its history has failed
to produce a single due, direct or
circumstantial, whereby it can be in-
ferred that the Legislature intended
to exempt infant claimants from the
statutory immunity." In the opinion
of the court, the recreational statute
"grants immunity to a landowner
under the facts herein." Further, the
court found thatsuch immunity was
"equally available to a public entity
and a private individual or corpora-
tion." The appellate court, therefore,
affirmed the trial court's summary
judgment in favor of the defendant
dty.

Louisiana

In the case of Keelen v, State Depart-
ment of Culture, Recreation and Tour-
ISM, 463 So.2d 1287 (La. 1985), plain-
tiff's son drowned in a swimming
pool in a state park. On appeal to the
state supreme court, the issue was
whether the state recreational use
statutes conferred immunity from
liability for a drowning in a swim-
ming pool at a state park. Since the
supreme court held that the statutes
did "not confer immunity for a
drowning in a swimming pool," the
court found itunnecessary to decide
"the question ofwhether the statutes
apply to the State and its political
subdivisions."”

In the opinion of the state su-
preme court, 'atfrcr legTaiaiure in-
tended to confer immunity upon
owners of undeveloped, nonre-
sidential rural or semi-rural land
areas."

The use of the language "land and
water areas" issuggestive ofopen

and and undeveloped expanses of
property. Furthermore, the type
of recreational activities enumer-
ated in both statutes— hunting,
fishing, trapping, camping, na-
ture study, etc.— can normally be
accommodated only on large
tracts or areas of natural and un-
developed lands located in thinly-
populated rural or semi-rural lo-
cales. Specification of these types
of activities suggests a policy that
would encourage landowners to
keep their property in a natural,
open and environmentally whole-
some state. We would stray from
this goal were we to construe that

statutes to granta blanketimmun-
ity to landowners without regard
to the characteristics of the prop-
erty.

In categorizing property as rural or
semi-rural, the state supreme court
would consider "the size, natural-
ness and remoteness or insulation
from populated areas.”

The existence of some im-
provements on relatively un-
developed rural or semi-rural
property does not change the

Continued on next page
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character ot the Lind so as to de-
prive its owner of the immunity
granted by the statutes. Im-
provements such as shelters,
toilet facilities, fireplaces, etc. are
merely conveniences incidental to
the use of the land forenumerated
recreational activities and do not
'‘hemselves take the property out
of a rural, undeveloped classifica-
tion. This view isreinforced by the
fact that the definition of "pre-
mises" in La.R.S. 9:2791 and of
"land" in La.R.S. 9:2795 (the state
recreationai use statutes! include
"buildings, structures and
machinery."

In addition to the characteristics of
the land, the court would also
scrutinize "the injury—-causing con-
dition or instrumentality™ irt de-
termining "whether the statutes
apply to a particular factual situa-
tion."

[Rjeference to the types of recrea-
tional activities specified in the
statutes (hiking, boating, horse-
back riding, etc.) indicates that the
legislature envisioned immunity
for landowners who offer their
property for recreation that can be
pursued in the "true outdoors.”

Group
Crafts

Greatt Ideas For Your
Recreation Program!

Forover 75 years. S& SArts&
Crafts has been designing
craft projects to meet your
needs. Choose from hundreds
of our latest GROUP PACKS
— craft projects that include all
materials needed to com-
plete 12-24 projects - with
one easy order! virtually no
leftovers!

Fora look atour latest GROUP
CRAFT IDEAS from puppets
to calendars, send for a lree

catalog.

You'll

When the injury-causing condi-
tion or instrumentality is of the
type normally encountered in the
true outdoors, then the statutes
provide immunity. Conversely,
when the instrumentality,
whether found in an urban or ru-
ral locale, is of the type usually
found ir someone's backyard,
then the statutes afford no protec-
tion.

Applying this principle to the tacts
of the case, the state supreme court
stated "it is clear that a swimming
pool is not the type of instrumental-
ity commonly found in the true out-
doors.” On the contrary, the court
noted that "swimming pools are
most often found in residential back-
yards."

We recognize that "swimming" is
included in the list of recreationai
activities in La.R.S. 9:2795; how -
ever, the word should be con-
strued by reference to the context
in which it is found. Such con-
sideration leads to the conclusion
that the legislature intended to
grant immunity for injuries in-
curred while swimming in lakes,
rivers, ponds or other similar
bodies of water. Thus, an injury

love our

FAST SERVICE!
artslcrafts
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which occurs ina swimming pool
is not subject to a defense of im-
munity under La.R.S. 9:2791 and
2795.

The state supreme court, there-
fore, concluded that "the State can-
not assert those statutes in order to
avoid liability in the instant case.”

In the case of BrOOKS V, Clty of Lake
Charles, 488 s0.2d465(La.App. 3Cir.
1986), plaintiff sued the city after her
husband drowned following a fall
from the dock of the Lake Charles
Civic Center. The trial court dis-
missed plaintiff's negligence claim
based upon the state recreational use
statute. Plaintiff appealed.

On appeal, plaintiff argued that
"the immunity statute is inapplicable
because the concrete dock behind
the Lake Charles Civic Center is a
man-made facility and is not the type
of instrumentality' to be found in the
true outdoors." The defendant city
responded that the lake, unlike the
swimming pool in Kee|an, was a nat-
ural body of water which would con-
stitute the true outdoors. Applying
the reasoning of Keelen to the facts of
this case, the appeals court found the
recreational use statute "inapplicable
because an accident occurring at the
Civic Center within the corporate
limits of Lake Charles does not con-
stitute the true outdoors as con-
templated by the statute.”

Although the lake is a natural
body of water, the injury-causing
condition was partof the civiccen-
ter complex and as such, in our
view, it cannot be categorized as
the true outdoors; therefore, it
does notcome within the purview
of the statute, which the legisla-
ture intended to apply to owners
of undeveloped, nonresidential
rural, or semi-rural land areas. . .
Accordingly, under the circum-
stances 0 this case, We conclude
that the City does not have the
benefit of landowner immunity or
limitation of liability accorded by
R.S. 9:2795 [the state recreational
use statute).

The appeals court, therefore, re-
versed the judgment dismissing
Brooks' claim and remanded the
case to trial court to consider the
allegations of negligence against the
CiW of Lake Charles.

Dr. Kozlowski isan attorney and consul-
tant in. recreational injury liability in
Springfield, Virginia. Heis theauthor of
the Recreation and Parks Law Repor-
ter.



"The President's Commission tins mndean important
contribution to our understanding of the nation*1 mldrxir
recreation needs and resources. It isa much r.eded
initiative...l suggest that we lake this report seriously."

WLLIAVK Rilliy
Pread% , . .
World Wildlife Fund ond The Conservation Foundation

'The Presidents Commission on Americans Outdoors
was a timely and needed assessment of the threats and
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public’s testimony. The Commission's recognition of the
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"If there is an example of pulling victory from the jaws of
disaster, this report is it. The Commission did more than
anyone expected, especially the administration. It gave
Americans something serious to think about if we are to
begin saving our natural resources."
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Natlonzg Forks uml Conservation Association
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The creation of a public sector/private sector National Volunteer Corps
would create an opportunity for the American public to contribute their
time, talents, and shills in the consenting and managing of America’s natu-
ral resources, and would involve all sectors of society- government, busi-
ness and industry, consemation organizations; but "be program would
essentially be nin by volunteers for volunteers. All sectors can provide
leadership. Additionally, each has skills and expertise it can share with
the others; the land managers can provide the opportunities and tools; the
business community can provide organizational stnicture funding: and the
volunteers the energy and enthusiasm

Geraid Colttant
US raetSaue

OutRm Ote
Gomisson
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We recommend

o Laddiass nayas

O dirssinaideastio Tregal istochide\diuresrdfis
e Current laws and regulations be reviewed to enhance mechanisms for

using volunteers in national parks, national forests, and all federal agen-
cies.

Volunteering U part of our American
heritage
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Volunteer* support co-iimunltiei and

contribute to our economy
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So much work remains to be done in this unfinished and imperfect
world that none of us can justify standing on the sidelines. Especially in
a society like ours, volunteering is an expression of democracy in its purest
form. For the volunteer is a participant, not a looker on, and participation

is the democratic process.
Eunice Kennedy Siiriver

. .volunteerism is not a fad but u-uiable. long term solution to pro-
viding many recreation services. The success and importance of volunteer
activities today are far exceeded by their potential for the future. \olunteer
programs require a great deal of effort to initiate and sustain, and they are
not free. However, when approached properly, these programs can have

broad long term benefits that far outweigh costs.
Roger Moore
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Volunteer* are oat there but we don’t
cultivate their talent*
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SECTION I * AMERICANS; THE PEOPLE
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At this time win n people are fighting to keep theirjobs, volunteers
can be seen as a threat. Furthermore, it is not humcn nature for a man-
ager to share responsibility; he has to make a conscious effort to do
so. M Iparks! do not exist in a vacuum; they are part of a community.
Cooperation and partnership will do more for a manager's image than
if he tried to do everything all by himself.

Volunteer* cu do more thu menial! task*
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SECTION I * AMERICANS THE PEOPLE
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Potential volunteer* can't find the right
Information

We need to review current laws to
promote volunteering
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National Leaderthip Helps Develop Local Act|on

Volunteers Manage the Appalachian Trail
Te&rﬂydteWI&gete/thtmﬁ@ﬁeemﬂ

Traditionally, minorit)’groups of all sorts hare found it difficult to
become involved in volunteering, sometimes because they were not made
to feel welcome, sometimes because they did not hare the carfare it took
to reach or work in an agency across town or money for lunch Neighbor-
hood volunteer renters and reimbursement of expenses are tiro methods
that hare enabled these groups to volunteer

Isolde Ciiacn Weinberg

Notioal @afar\durers/Adion

Rrr volunteers lo perform well, they need to hare a sense of respon
sibility. Too often government agencies hare seen volunteers as inexpen-
sive. unskilled laborers, not as a tremendous resource wailing to be
tapped. Under-utilized volunteers rarely develop a solid sense of steward-
ship or participation. On the Appalachian Trail, where the clubs are clearly
in the hot seat of responsibility, there is a remarkable level of commitment
and resolve to do well. Public land managers must be willing to have faith

SECTION I * AMERICANS Till: PEOPLE

in volunteer organizations with good track records In some cases specific
legislation will oe necessary to give volunteer groups significant tesponsi
bilily.
L'whence R Van NtIK

Frtiirac/Apatadian ial (TUb

Several urban recreation agent ies could tiol him lion effectively with
nut the public's efforts With the initiation of the Gramm Rtidman Ait and
the general trend ol reduced federal support for local services, tlw reliance
im vohmteerism will only increase in the coming years The support mid
recognition of the public's edort must he continued at all levels ol gov

eminent
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Private landowners: important partners for
recreation (apply
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Government finally came lo the realization that there would never
he enough money to purchase, develop and maintain sufficient land and
facilities to meet the demand for outdoor ret teaiton There is a growing
recognition that Ihe private sector, owning a majority of the land anil re-
sources. must he considered a partner iri meeting future recreational needs
Divide lands are integral to meeting future demands for i,.. rcation.
Whether it he for the production of wildlife, integration of tiail systems,
provision of support businesses for ie<realional enterprises, the assurance
of solitude or exclusivity or the inairitenniii e ot open space near centers
of human population, the importante of these lands to the physical and
psychrrlugiful well being ol the nations citizens is indisputable Recreation
planners and supply and demand analysts must take into account the ini-
poitanre of piivnte lands to the spectrum of recreation activity.
IhverK [
- i

NwakDRrtoa tdr
Kriroma il Grsanation

What we must do . is create new institutional ways for farmers,
fenesters and other landowners to ha able lo deal with the people”
aspects of recreational use If owners incur costs, and recreation users
reap benefits, there has to be a way for the users to repay the owners, oi
there simply will not be the amount of recreation that would othenvise
be possible Hpride outselves in this country on our ability to let Ihe
free maikel regulate most of our activities, but this is one where we have
not yet invented a market mechanism in many places, and we need to

encourage that
NUSamson
Bax e\ Reiaht©

The system we have is not working, and the problems of creating
duality sometimes seem insurmountable. Ifwe are to save our wildlife and
add new dimensions to recreational programs, we must turn to the private
sector for answers. But, unfortunately, we are creating problems in this

area faster than we can solve them.
Dayton 0 . Hyde
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Landowners have legitimate concerns abont
opening their lands
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Wc must establish incentives for private
landowners

Sad sehsatorace pize Iiundinnos bdanamolde s
dtanr b VWaoosnieads hdosarial vaodgbrdow
asvilhiexira s tnaece Bas etk NaMeisey gives garls
O hdvwas ohdp ieastion &iltes \ilgachdags gl
il ad Hetry/dsricsvwidhpid bdaedilbBan sove pdetion
fochdgre tohuywas My radead pstoepgaly
tcbhuatgmgEepipss rddygieastion

A nuntmer-dfiraral RaeSiepdidesad reg Eaosagil
athdEtue ] das il ges boschnaldargadglld iad
aoEdEieEaa s A eanpke stearnat agnaat tat
abas e ne IFe astd aprzsegpasd dte\de drfadhrated
e L TTeeplids adtandEsoasaationad ieasion
gt gpy/doeldeearad

Private lands have recreation valne: make
landowners aware
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Coordination of government actions would help
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Dialogue stimulates recreation

on private lands
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In those far instances inhere lamlowneis krion about the lair tlc-u-
is a perception that lecieatiunal use statutes tlo nut ptovule sufficient
immunity In act as an incentive fat public access Ikirate latulnienrrs do
not irant to know if they will have a successful defense to a recreational
injury lawsuit Their concetti is much more basic, they want to know "Can
[Jte sued.™. . Unfortunately, the answer invarrahh is 'yes' with or with
out limited immunity recreational use statutes Whether you win o>
lose, it has been said that a lawsuit is the worst think dint cun happen
toa” individual with the exception of death or serious illness Ihe ihal
lent; ,0 encouraging public recreation access to private lands is to some
how insulate the private landowner horn the costs attendant to a | ir-sint

. Absent i: coordinated institutionalized uppnuu b lo the issue ofrei re
ationill injury liability, twenty years horn now we will he buck nine again
to explore the challenge, including pubic ircrrntion am-ss to /nwute

land
anas hnis(" Kadoreld, ke
SyrgEld\ilga

So why do we keep our lands open to the pubic lleinnse ire still
feel that llie goodwill me generate is worth the trouble Ami lu-tause we
Have some concern that if the private sector withdraws its lamls entirely,
il will necessitate expanded government ownership lo meet the demands

of the public. .
GeMind. Slumm\n
yviexsouthern Paper

Cilinpaitv

Aconcern voiced by college students that visit ow ranch on fielil tops
is about our rates Wouldn't hunting get so expensive that the poor man
will not he able to afford to hunt My answer is, “Ifyou give me one coke
and one puck of cigarettes a day for a vent | will give \ou a goo, hunt”

It depends on where the priorities are
I EhmlaBWk
Oos ees
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dow Three States Help Private
Landowners
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Atssis a supply faciat that might influence hun/ling>participation
<l least as much as wildlife abundance If wildlife is available bid hunting
is resliicted, ilien there is no recrealion provided Factors related In llie
a ilduliness of private landowners to permit hunting access have been
studied by several researchers These studies repeatedly show that the pn
mar) icasnn lor posting of u land is lor protection of property and control
of trespass About 02% of the variance in posting rates in New York was
accounted for by three variables: percentage of permanent residents
among property owners, educational level ol landowners, and property
value. These au'liors fell that a key factor involved with posting was prior
experience ol property owners with recreaiionisls Those who had negative
experiences with hunters were more likely lo post their land, compared
to landowners that had nut had conflicts with hunters.

The  dag of land does not necessarily preclude hunting Many pn-
iale lam. .we intensively hunted by landowners, relatives, neighbors and
friends In fact, about 68 percent ol the hunting effort in the United States
ilining 1980 took place on private land Hunters spent S16 7 million that

year for tees lit hunt on private land
EllbuiomiAl
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Chapter 3

We recommend
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What is the problem?
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