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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act e n t i t l e d :  "An Act r e la t in g  to the permissive and nonpermissive

use of land."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05 is  amended by adding a new chapter to read:

CHAPTER 40. RECREATIONAL USE OF LAND.

Sec. 05.40.010. NONLIABILITY OF LANDOWNER FOR RECREATIONAL USE 

OF LAND. A person who uses land in the possession or control  of 

another for  rec rea t ion  with or without permission and w i t h o u t  compen­

sa t io n uses the land without an assur„anee—fr^m the landowner th a t  the 

land is  safe for any purpose. /( landowner>does not owe a rec rea t iona l  

user a duty of care with respect  E o t h e  condition of the land^except^ 

th a t  a landowner i s  l i a b l e  to a r e c rea t io n a l  user for an in jury  to 

person or damage to property  r e su l t in g  from an ac t  or omission that  / 

co n s t i tu te s  gross negligence or reck less  or in ten t io n a l  misconduct,

Sec. 05 .A0.020. LAND TITLE UNAFFECTED. (a) This chapter does'

not a f f e c t  the t i t l e  or ownership of land within the s t a t e .

The use of land fo r  re c rea t io n  does not c rea te  nor grant an

easement or r ig h t  in the user or in the public to en te r  onto or cross

the land of another in order to use the land for re c rea t io n .  f)

Sec. 05 .A0.030. DEFINITIONS. In th i s  chapter,

(1) "compensation" does not include a processing or appli- 
vAo\ Ipo S ,—

cation fee^for a permit to use land for re c re a t io n a l  purposes;

4?) ^ -Landowner" includes an “agent ot ttre uwrrer-a^^^^enaTrt^;

i) " recrea t ion"  includes hunting, f i sh ing ,  swimming,
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boating, water sk iing ,  camping, picnicking, pleasure driv ing ,  snow- 

mobiling, winter spor ts ,  hiking, touring, viewing c u l tu ra l  and h i s t o r ­

i c a l  s ices and monuments, or other pleasure expeditions.

* Sec. 2. AS 09.45.730 is  amended by adding a new subsection to read:

(b) A person who enters upon the land of another to gather 

geotechnical data or take mineral resources without lawful au thor i ty  

is  l iab le  to the owner of the land fc r  t reb le  the amount of damages 

th a t  may be assessed in a c iv i l  ac tion .  I f  the t respass  i s  un in ten­

t ion a l  or involuntary ,  or the defendant had prooable cause to believe 

tha t  the land on which the t re sp ass was committed was the defendant 's  

own or tha t  of the person in whose service or by whose d i rec t io n  the 

act was done, only actual  damages may be recovered.

* Sec. 3. AS 09.45.795 is  amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR FERSONAL INJURIES OR DEATH 

OCCURRING ON UNIMPROVED LAND. An owner of unimproved land is  not 

l i a b le  in t o r t , except for an ac t  or omission th a t  co n s t i tu te s  gross 

negligence or reck less  or in ten t iona l  misconduct, fo r  damages for the 

in jury  to or death of a person who enters  onto or remains on the 

unimproved port ion  of land i f

he land or the person entered onto the

(2) the parson had no respor. - i b i l i t y  to compensate the 

owner for the person 's  use or occupancy of the land [PROPERTY],

* Sec. 4. AS 09.45.795 is  amended by adding a new subsection to read:

(b) In th i s  sec tion ,  "unimproved land" includes land th a t  con­

ta ins

e in jury  or death re su l ted  from a n a tu ra l  condition

and

(1) a t r a i l ;

(2) a road b u i l t  to provide access for na tu ra l  resource

CSSSHB 1 9 8 ( J u d ) - 2 -
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e x t r a c t i o n ,  but w h i c h  is n o  l o n g e r  m a i n t a i n e d  o r  u s e d ;  O]

(3) a s t r u c t u r e ,  f i x t u r e ,  device, or otyher improvement^ that 

enalilesztr^s[sists^_ _or— otherw-i-s-e— furthers-— the— sub-sd  s~t en c e— ar_ nth ay  

c u s t o m a r y  or t r a d i t i o n a l  u s e  of the land.

* Sec. 5. A S  1 1 . 4 6 . 3 3 0  is a m e n d e d  b y  a d d i n g  a new^jipbsection to read:

(c) A  v i o l a t i o n  of  (a) of th i s  s e c t i o r / i n e l u d e s

(1) h u n t i n g ,  fi s h i n g ,  t r a p p i n g ,  or r e m o v i n g  a n i m a l ,  v e g e t a­

ble, or m i n e r a l  m a t e r i a l  o n  the p r e m i s e s  of  a n o t h e r  a f t e r  h a v i n g  b e e n  

f o r b i d d e n  to do so u n d e r  AS  1 1 . 4 6 . 3 5 0 ( b ) ;

(2) i n t e n t i o n a l l y  e n t e r i n g  on or  c r o s s i n g  o v e r  p r o p e r t y  of 

a n o t h e r  to g a i n  a c c e s s  to a v a l i d  e a s e m e n t  or n a v i g a b l e  w a t e r ;

(3) i n t e n t i o n a l l y  or u n l a w f u l l y  e n t e r i n g  or  r e m a i n i n g  on 

the p r e m i s e s  of a n o t h e r  to a c q u i r e  g e o t e c h n i c a l , g e o l o g i c a l ,  g e o p h y s i­

cal, or g e o c h e m i c a l  data;

(4) e n t e r i n g  a n d  r e m a i n i n g  o n  the p r e m i s e s  of  a n o t h e r

w i t h o u t  the p e r m i s s i o n  of the p e r s o n  in c h a r g e  of  the p r e m i s e s ,  for 

p r o f i t ,  b y  h u n t i n g  or f i s h i n g  g u i d e s ,  Iver guid e s ,  r e c r e a t i o n  guides, 

a i r  ta x i  o p e r a t o r s ,  and c o m m e r c i "  ^arriers.

* Sec. 6. A S  1 1 . 4 6 . 3 5 0  is a m e n d e d  ^  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) A  not .ce a g a i n s t  t r e s p a s s  is g i v e n  if the n o t i c e

(1) is p r i n t e d  l e g i b l y  i n  E n g l i s h ;

(2) is at l e a s t  144 s q u a r e  in c h e s  in size;

(3) c o n t a i n s  the n a m e  a n d  a d d r e s s  of  the p e r s o n  u n d e r  w h o s e

a u t h o r i t y  the p r o p e r t y  is p o s t e d  a n d  the n a m e  a n d  the a d d r e s s  of  the 

p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  p e r m i s s i o n  to e n t e r  the p r o p e r t y ;

(4) is p l a c e d  at e a c h  r o a d w a y  or at e a c h  w a y  o f  a c c e s s  on t o  

the p r o p e r t y  that is k n o w n  to the l a n d o w n e r ;

(5) in the ca s e  o f  i s o l a t e d  tracts, is p l a c e d  a l o n g  the 

p e r i m e t e r  at e a c h  c a r d i n a l  p o i n t  o f  the /f a o l a  L ap/d

-3- b ( ^ i >  C SSSHB 1 98(Jud)
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(6) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  th a t  the p o s t i n g  is 

d i r e c t e d  a g a i n s t ,  s u c h  as "no t r e s p a s s i n g , "  "no h u n t i n g , "  "no f i s h­

ing,"  "no d i g g i n g , "  or s i m i l a r  p r o h i b i t i o n s .

CSSSHB 1 b»8 (Jud) -A-
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IN  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 198 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - S E C O N L  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the p e r m i s s i v e  a n d  n o n p e r m i s s i v e

u s e  of  land."

B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F _ A L A S K A :

* S e c t i o n  1 . AS  05 is a m e n d e d  by addingC a n e w  c h a p t e r  to rejkd:

C H A P T E R  AO. R E C R E A T I O N A L  U S E  OF  L A N D .

Sec. 05. A 0.010. N O N L I A B I L I T Y  O F  L A N D O W N E R  F O R  R E C R E A T I O N A L  USE 

.OF L A N D .  A  p e r s o n  -who— uses, land, in the p o s s e s s i o n  or c o n t r o l  of 

m o t h e r  f o r  r e c r e a t i o n  w i t h  or w i t h o u t  p e r m i s s i o n  a n d  w i t h o u t  c o m p e n­

sa t i o n  u s e s  the l a n d  w i t h o u t  an a s s u r a n c e  f r o m  t^e l a n d o w n e r  that the 

l a n d  is sa f e  for a n y  p u r p o s e ,  jk l a n d o w n e r j do e s  not- o w e  a r e c r e a t i o n a l  

u s e r  a d u t y  of c a r e  w ith r e s p e c t  to the c o n d i t i o n  o f  the l a n d  except 

t h a t  a l a n d o w n e r  is l i a b l e  to a r e c r e a t i o n a l  u s e r  f o r  an i n j u r y  to 

p e r s o n  or  d a m a g e  to p r o p e r t y  r e s u l t i n g  f r o m  a n  a c t ^ o T ) o m i s s i o n  that 

c o n s t i t u t ^ ^ g r oss~~negligert^e ^or r e c k l e s s  ( ^ ^ i n t e n t i o n a l ) m i s c o n d u c t .

Sec. 0 5 . A 0 . 020. L A N D  T I T L E  U N A F F E C T E D .  (a) T h i s  c h a p t e r  does 

n o t  a f f e c t  the t i t l e  or o w n e r s h i p  of  land w i t h i n  t h e  state.

./ii/a (b) The u s e  o f  l a n d  for r e c r e a t i o n  d o e s  n o t  c r e a t e  n o r  g r a n t  an 

^ - " e a s e m e n t  or r i g h t  i n  the u s e r  or in the p u b l i c  to e n t e r  o n t o  or cross 

the l a n d  o f  a n o t h e r  in o r d e r  to u s e  the l a n d  for r e c r e a t i o n .

Sec. 0 5 . A 0 . 030. D E F I N I T I O N S .  In th i s  c h a p t e r ,

^  (1) " c o m p e n s a t i o n "  does n o t  i n c l u d e  a p r o c e s s i n g  or appli-

c a t i o n  f e e ^ f o r  a p e r m i t  to u s e  land for r e c r e a t i o n a l  p u r p o s e s ;

*7/* -^12-)— ^ - a n d o ^ e r — -iTrcirudes— an--ag£n t  o f  th^_-own^--^-mL m f  ;

(3) " r e c r e a t i o n "  i n c l u d e s  h u n t i n g ,  f i s h i n g ,  swimming,

- 1 - C S S S H B  1 9 8 (Jud)
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b o a t i n g ,  w a t e r  s k i ing, camping, p i c n i c k i n g ,  p l e a s u r e  d r i v i n g ,  snow- 

m o b i l i n g ,  w i n t e r  sports, hiking, touring, v i e w i n g  c u l t u r a l  and h i s t o r­

ica l  s i tes a n d  m o n u m e n t s ,  or o t h e r  p l e a s u r e  e ^ e ^ r t i o q s .  \

^ Sec. 2. A S  0 9 . 4 5 . 7 3 0  is a m e n d e d  by  a d d i n g  a n e w  subsectipri to read:

^  —
(b) A  .person^ w h o  enters u p o n  the land o f  a n o t h e r  to g a t h e r

g e o t e c h n i c a l  d a t a  or take m i n e r a l  r e s o u r c e s  without'- l a w f u l --authority 

is l i a b l e  to the o w n e r  of the land f e j r t r e b l e  the a m o u n t  o f  d a m ages 

th a t  m a y  b e  a s s e s s e d  in a civil action. If the t r e s p a s s  is u n i n t e n­

ti o n a l  or i n v o l u n t a r y ,  or the d e f e n d a n t  h a d  p r o b a b l e  c a u s e  to b e l i e v e  

th a t  the l a n d  on  w h i c h  the t respass w a s  c o m m i t t e d  w a s  the d e f e n d a n t ' s  

o w n  or that o f  the p e r s o n  in w h o s e  s e r v i c e  or by  w h o s e  d i r e c t i o n  the 

a c t  w a s  done, only; a c t u a l  d a m a g e s  m a y  be r e c o v e r e d .

* Sec. 3. A S  09. 4 5 . 795(y.s a m e n d e d y t o  read:

Sec. 0 9 . 4 5 . 7 9 5 .  CIVTL— L I A B I L I T Y  F O R  P E R S O N A L  I N J U R I E S  O R  D E A T H  

O C C U R R I N G  O N  U N I M P R O V E D  LAND. An o w n e r  of u n i m p r o v e d  l a n d  is not 

l i a b l e  in t o r t , e x c e p t  for an act or o m i s s i o n  t h a t  c o n s t i t u t e s  gross 

n e g l i g e n c e  or r e c k l e s s  or i n t e n t i o n a l  m i s c o n d u c t ,  f o r  d a m a g e s  for the 

i n j u r y  to o r  d e a t h  of a p e r s o n  w h o  en t e r s  o n t o  or r e m a i n s  or the 

u n i m p r o v e d  p o r t i o n  o f  land if

(1) the i n j u r y  or d eath r e s u l t e d  f r o m  a n a t u r a l  c o n d i t i o n  

of the u n i m p r o v e d  p o r t i o n  o f  the land or the p e r s o n  e n t e r e d  o n t o  the 

l a n d  for r e c r e a t i o n  [PROPERTY]; and

(2) the p e r s o n  h a d  no r e s p o n s i b i l i t y  to c o m p e n s a t e  the 

o w n e r  for the p e r s o n ' s  u s e  or o c c u p a n c y  of the^JLand [PROPE R T Y ] .

* Sec. 4. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  by a d d i n g  ^ \ n e w  s u b s e c t i o n  toytead:

(b) In this section, " u n i m p r o v e d  land" i n c l u d e s  l a n d  t h a t  c o n­

tains

(1) a trail;

C S SSH B 1 98(Jud)

(2) a r o a d  b u i l t  to p r o v i d e  a c c e s s  f o r  n a t u r a l  r e s o u r c e
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e x t r a c t i o n ,  b u t  w h i c h  is .to l o n g e r  m a i n t a i n e d  or u s e d ;  or

(3) a s t r u c t u r e ,  f i x t u r e ,  devi c e ,  or o t h e r  i m p r o v e m e n t  that 

e n a b l e s ,  «:csists, o r 1 o t h e r w i s e  f u r t h e r s  the s u b s i s t e n c e  or o t h e r  

c u s t o m a r y  or t r a d i t i o n a l  u s e  of the land.

I
/ ^ I f e c .  5. A S  1 1 . 4 6 . 3 3 0  is a m e n d e d  b y  a d d i n g ^ a  n e w  s u b s e c t i o n } t o  read: 

T c T  A  v i o l a t i o n  j)f (a) of t h i s  s e c t i o n ^ i n c l u d e s  -

O  ) h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  or r e m o v i n g  a n i m a l ,  v e g e t a­

ble, or m i n e r a l  m a t e r i a l  o n  the p r e m i s e s  o f  a n o t h e r  a f t e r  h a v i n g  been

f o r b i d d e n  to do so u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b ) ;

(2) i n t e n t i o n a l l y  e n t e r i n g  o n  or c r o s s i n g  o v e r  p r o p e r t y  of

a n o t h e r  to g a i n  ac c e s s  to a v a l i d  e a s e m e n t  or n a v i g a b l e  w a t e r ;

(3) i n t e n t i o n a l l y  or u n l a w f u l l y  e n t e r i n g  o r  r e m a i n i n g  on 

the p r e m i s e s  o f  a n o t h e r  to a c q u i r e  g e o t e c h n i c a l , g e o l o g i c a l ,  g e o p h y s i­

cal, or g e o c h e m i c a l  data;

(4) e n t e r i n g  a n d  r e m a i n i n g  on the p r e m i s e s  o f  a n o t h e r

w i t h o u t  the p e r m i s s i o n  o f  the p e r s o n  in c h a r g e  o f  the p r e m i s e s ,  for 

p r o f i t ,  b y  h u n t i n g  or f i s h i n g  g u i d e s ,  r i v e r  guides, r e c r e a t i o n  guides, 

;a i r  t a x i  o p e r a t o r s ,  and c o m m e r c i a l  air c a r r i e r s . ______

* Sec. 6. A S  1 1 . 4 6 . 3 5 0  is a m e n d e d  b y  a d d i n g  (a n e w  sub sect) iorT^tjb read: 

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  i f ~ t h e  n o t i c e

(1) is p r i n t e d  l e g i b l y  in E n g l i s h ;

(2) is at least 144 s q u a r e  i n c h e s  in size;

(3) -contains the n a m e  a n d  a d d r e s s  of  the p e r s o n  u n d e r  w h o s e

a u t h o r i t y  the p r o p e r t y  is p o s t e d  and the n a m e  a n d  the a d d r e s s  of the

p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  p e r m i s s i o n  to e n t e r  the p r o p e r t y ;

(4) is p l a c e d  at e a c h  r o a d w a y  o r  at e a c h  w a y  o f  ac c e s s  onto

the p r o p e r t y  t h a t  is k n o w n  to the l a n d o w n e r ;

(5) in the ca s e  o f  i s o l a t e d  — i^-pdra^ed a l o n g  the

p e r i m e t e r  at e a c h  c a r d i n a l  p o i n t  o f  th^ i s o l a t e d  tract;} apid

i -3-
/s/a.
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(6) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  t h c t  the p o s t i n g  is 

d i r e c t e d  a g a i n s t ,  s u c h  as "no t r e s p a s s i n g , "  "110 h u n t i n g , "  " n o  f i s h­

ing , "  "no d i g g i n g , "  or s i m i l a r  p r o h i b i t i o n s .

CSSSHB 198(Jud)



Or i gi nal sponsor: Hoffman

IN T H E  H O U S E BY THE JU D IC IA R Y  COMMITTEE
CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 198 (Judiciary) 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

Fo r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to t h e  p e r m i s s i v e  and

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. A S  05 is a m e n d e d  by  a d d i n g  a n e w  c h a p t e r  to

r e a d :

0 5 . 4 0 . 0 1 0 .  N O N L I A B I L I T Y  O F  L A N D O W N E

R R E C R E A T I O N A L  U S E  O F  LAND. A  p e r s o n  w h o  m a k e s  

r e c r e a t i o n a l  u s e  of a n y  p r o p e r t y  in the p o s s e s s i o n  or u n d e r  

the c o n t r o l  o f  ano t h e r ,  w i t h  or  w i t h o u t  p e r m i s s i o n  and 

w i t h o u t  g i v i n g  c o m p e n s a t i o n  t h e r e f o r ,  d o e s  so w i t h o u t  any 

a s s u r a n c e  f r o m  the l a n d o w n e r ,  h i s  agent, o r  his t e n a n t  t h a t  

t h e  p r o p e r t y  is sa f e  for a n y  p u r p o s e .  T h e  l a n d o w n e r ,  his 

ag e n t ,  o r  h i s  t e n a n t  owes the p e r s o n  no d u t y  of c a r e  w i t h  

r e s p e c t  to the c o n d i t i o n  o f  the p r o p e r t y ,  e x c e p t  t h a t  the 

l a n d o w n e r ,  his agent, or his t e n a n t  is l i a b l e  to such 

p e r s o n  for a n y  i n j u r y  to p e r s o n  or p r o p e r t y  for an ,a c t  or 

o m i s s i o n  t h a t  c o n s t i t u t e s  g r o s s  n e g l i g e n c e  o r ^ r e c k l e s s / o r  

i n t e n t i o n a l  m i s c o n d u c t .  v

n o n p e r m i s s i v e  use of  land."

C H A P T E R  40. R E C R E A T I O N A L  U S E  OF L A N D



Sec. 0 5 . 4 0 . 0 2 0 .  R E C R E A T I O N A L  U S E S  A N D  C O M P E N S A T I O N  

D E F I N E D .  (1) " R e c r e a t i o n a l  uses", as u s e d  h e r e i n ,  s h a l l  

i n c l u d e  h u n t i n g ,  fishing, s w i m m i n g ,  b o a t i n g ,  w a t e r  skiing, 

c a m p i n g ,  p i c n i c k i n g ,  p l e a s u r e  d r i v i n g ,  s n o w m o b i l i n g ,  w i n t e r  

sports, h i k i n g ,  t o u r i n g  or v i e w i n g  c u l t u r a l  and h i s t o r i c a l  

s i tes and m o n u m e n t s ,  or o t h e r  p l e a s u r e  e x p e d i t i o n s .

(2) " C o m p e n s a t i o n " ,  as u s e d  h e r ein, d o e s  n o t  

i n c l u d e  a p r o c e s s i n g  or a p p l i c a t i o n  fee for a p e r m i t  t o  u s e  

l a n d  for r e c r e a t i o n a l  p u r p o s e s .

Sec. 0 5 . 4 0 . 0 3 0 .  L A N D  T I T L E  U N A F F E C T E D .  (1) T h e  

p r o v i s i o n s  of this C h a p t e r  d o  n o t  a f f e c t  the t i t l e  or 

o w n e r s h i p  o f  a n y  p r o p e r t y  w i t h i n  t h i s  state.

(2) T h e  act of  a p e r s o n  m a k i n g  r e c r e a t i o n a l  u s e
v

o f  p r o p e r t y  d o e s  n o t  c r e a t e  n o r  g r a n t  a n y  e a s e m e n t  o r  r i g h t  

to t h a t  p e r s o n  o r  to the p u b l i c  to e n t e r  o n t o  o r  c r o s s  s u c h  

p r o p e r t y  o r  t h e  p r i v a t e  p r o p e r t y  o f  a n o t h e r  in o r d e r  to 

m a k e  r e c r e a t i o n a l  u s e  of su c h  p r o p e r t y .

* S e c t i o n  2. A S  0 9 . 4 5 . 7 3 0  is a m e n d e d  b y  a d d i n g  a n e w  

s u b s e c t i o n  to read:

(b) A  p e r s o n  w h o  e n t e r s  u p o n  t h e  l a n d  o f  a n o t h e r  to 

g a t h e r  g e o t e c h n i c a i  d a t a  or t a k e  m i n e r a l  r e s o u r c e s  w i t h o u t  

l a w f u l  a u t h o r i t y  or license, is l i a b l e  to the o w n e r  o f  t h a t  

l a n d  for t r e b l e  the a m o u n t  o f  d a m a g e s  t h a t  m a y  b e  a s s e s s e d  

i n  a c i v i l  a c t ion. If the t r e s p a s s  is i n a d v e r t e n t ,  o r  the 

d e f e n d a n t  h a d  p r o b a b l e  c a u s e  to b e l i e v e  th a t  t h e  la n d  on 

w h i c h  the t r e s p a s s  w a s  c o m m i t t e d  w a s  t h e  d e f e n d a n t ' s  o w n  or



t h a t  o f  the p e r s o n  in w h o s e  s e r v i c e  or by w h o s e  d i r e c t i o n  

the act w a s  done, o n l y  a c t u a l  d a m a g e s  m a y  be  r e c o v e r e d .  

*Sec. 3. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  to read:

Sec. 09.45.795. C I V I L  L I A B I L I 1 i  F O R  P E R S O N A L  I N J U R I E S  

O R  D E A T H  O C C U R R I N G  O N  U N I M P R O V E D  LAND. A n  o w n e r  o f  u n i m­

p r o v e d  la n d  is n o t  l i a b l e  in tort, e x c e p t  for an a c t  or 

o m i s s i o n  t h a t  c o n s t i t u t e s  g r o s s  n e g l i g e n c e  o r  r e c k l e s s  or 

i n t e n t i o n a l  m i s c o n d u c t , for d a m a g e s  for the i n j u r y  to or 

d e a t h  o f  a p e r s o n  w h o  e n t e r s  o n t o  o r  r e m a i n s  o n  t h e  u n i m­

pr o v e d  p o r t i o n  of  land if

(1) the i n j u r y  or  d e a t h  r e s u l t e d  f r o m  a n a t u r a l  

c o n d i t i o n  of the u n i m p r o v e d  p o r t i o n  of the l a n d  o r  the 

p e r s o n  e n t e r e d  on t o  t h e  l a n d  for r e c r e a t i o n  [ P R O P E R T Y ] . 

*Sec. 4. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  by a d d i n g  a n e w  s u b s e c­

tio n  to read:

(b) In this sec t i o n ,  " u n i m p r o v e d  l a nd" i n c l u d e s  l a n d  

t h a t  c o n t a i n s

(1) a trail;

(2) a r o a d  b u i l t  to p r o v i d e  a c c e s s  to t h e  l a n d  

for the p u r p o s e  of  n a t u r a l  r e s o u r c e s  e x t r a c t i o n ,  b u t  w h i c h  

is n o  l o n g e r  m a i n t a i n e d  o r  u s e d  for t h a t  p u r p o s e ;  or

(3) a n y  s t r u c t u r e ,  fix t u r e ,  d e v i c e  or  o t h e r  

i m p r o v e m e n t  w h i c h  e n a b l e s ,  a s s i s t s  or o t h e r w i s e  f u r t h e r s  

the s u b s i s t e n c e  or o t h e r  c u s t o m a r y  or t r a d i t i o n a l  u s e s  of 

the land.

- 3 -



*Sec. 5. A S  1 1 . 4 6 . 3 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c­

t i o n  to read:

(c) A  v i o l a t i o n  o f  (a) o f  t h i s  s e c t i o n  i n c l u d e s ,  b u t  

not l i m i t e d  to:

(1) h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  o r  r e m o v i n g

animal, v e g e t a b l e ,  o r  m i n e r a l  m a t e r i a l  on the p r e m i s e s  of 

a n o t h e r  w i t h o u t  p e r m i s s i o n  a f t e r  h a v i n g  b e e n  f o r b i d d e n  to 

d o  so by s i g n s  p o s t e d  u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b ) ;

(2) w i l l f u l l y  e n t e r i n g  o n  or c r o s s i n g  o v e r  

p r o p e r t y  of  a n o t h e r  to g a i n  a c c e s s  t o  a v a l i d  e a s e m e n t  or 

n a v i g a b l e  w a t e r ;

(3) k n o w i n g l y  or u n l a w f u l l y  e n t e r i n g  or r e m a i n­

ing o n  t h e  p r e m i s e s  o f  a n o t h e r  to a c q u i r e  g e o t e c h n i c a l ,

g e o l o g i c a l ,  g e o p h y s i c a l ,  o r  g e o c h e m i c a l  d a t a  for the 

p u r p o s e  o f  l o c a t i n g  m i n e r a l s ;

(4) b e i n g  a p e r s o n  e n g a g e d  in b u s i n e s s  for

p r o f i t ,  i n c l u d i n g  h u n t i n g  o r  f i s h i n g  g u i des, r i v e r  guides,

r e c r e a t i o n  g u i d e s ,  a i r  t a x i  o p e r a t e r s ,  a n d  c o m m e r c i a l  air 

c a r r i e r s ,  e n t e r i n g  a n d  r e m a i n i n g  o n  t h e  p r e m i s e s  o f  a n o t h e r  

w i t h o u t  the p e r m i s s i o n  of  t h e  p e r s o n  in c h a r g e  o f  the 

p r e m i s e s .

*Sec. 6. AS  1 1 . 4 6 . 3 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c­

ti o n  t o  read:

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  if the n o t i c e

(1) is p r i n t e d  l e g i b l y  in E n g l i s h ;

(2) is a t  l e a s t  144 s q u a r e  i n c h e s  in size;

-4-



(3) c o n t a i n s  t h e  n a m e  a n d  a d d r e s s  of the p e r s o n  

u n d e r  w h o s e  a u t h o r i t y  t h e  p r o p e r t y  is p o s t e d  and the n a m e  

a n d  the a d d r e s s  o f  the p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  

p e r m i s s i o n  to e n t e r  the p r o p e r t y ;

(4) is p l a c e d  a t  e a c h  r o a d w a y  or at e a c h  w a y  of 

a c c e s s  o n t o  the p r o p e r t y  w h i c h  is k n o w n  to the l a n d o w n e r ;  

in the c a s e  of i s o l a t e d  t r a c t s ,  n o t i c e  m a y  b e  p l a c e d  a l o n g  

t he p e r i m e t e r  at e a c h  c a r d i n a l  p o i n t s  of the i s o l a t e d  

tract; and

(5) s t a t e s  any s p e c i f i c  p r o h i b i t i o n  t h a t  the 

p o s t i n g  is d i r e c t e d  a g a i n s t  s u c h  as "no t r e s p a s s i n g , "  "no 

h u n t i n g , "  "no f i s h i n g , "  "no d i g g i n g , "  or  a s i n u l a r  p r o h i b i­

tion.
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SUBJECT:

TO:

FROM:

P e r m i s s i v e  and n o n p e r m i s s i v e  u s e  of land 
[CSSS H B  1 9 8 ( J u d i c i a r y )]

R e p r e s e n t a t i v e  J o h n  S u n d , C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  Counsell]

J o h n  H a r t l e  h a s  a s k e d  that I p r e p a r e  the b i l l  for the 
c o m m i t t e e .

S o m e  b r i e f  o b e r v a t i o n s  m a y  b e  useful.

In sec. 2 of the b ill, the s e c t i o n  a d d e d  p r e s u m a b l y  tr a c k s  
the c o n c e p t s  s u g g e s t e d  in e x i s t i n g  A S  0 9 . 4 5 . 7 3 0 .  In the 
s e c o n d  s e n t e n c e ,  the r e q u e s t  to us p r o v i d e d  that " I f  the 
t r e s p a s s  is i n a d v e r t a n t ,  . . . "  W h i l e  the c h a n g e  to 
" i n a d v e r t e n t "  m a y  h a v e  b e e n  i n a d v e r t e n t ,  I b e l i e v e  that the 
l a n g u a g e  of  the m a t e r i a l  a d d e d  s h o u l d  t r a c k  the c o n c e p t s  of 
A S  0 9 . 4 5 . 7 3 0 .  But t h e r e  are p r o b l e m s  there th a t  are b e i n g  
a d d r e s s e d  in the R e v i s o r ' s  bill, p r e s e n t l y  C S S B  
4 1 3 ( J u d i c i a r y ) ; the A l a s k a  S u p r e m e  C o u r t  n o t e d  the 
m i s u n d e r s t a n d i n g s  i n v o l v e d  in the u s e  of  " c a s u a l "  in 
M a t a n u s k a  E l e c t r i c  Ass'n. v. W e i s s l e r , 723 P . 2d 600. The 
p r e s e n t  f o r m a t  of the s e c t i o n  t r a c k s  the s u g g e s t e d  c h a n g e  
m a d e  to A S  0 9 . 4 5 . 7 3 0  in the R e v i s o r ' s  bill.

In sec. 3 of  the bill, the d r a f t  o m i t t e d  p a r a g r a p h  2 of 
A S  0 9 . 4 5 . 7 9 5 .  It did n o t  s e e m  that t h e r e  w a s  an i n t e n t i o n  
to r e p e a l  that p r o v i s i o n  and 1 h a v e  r e s t o r e d  it.

In sec. 4 o f  the bill, I n o t e  that the p r o v i s i o n s  of  (b)(2) 
m a y  b e  s u s c e p t i b l e  to m o r e  i n t e r p r e t a t i o n s  t h a n  inten d e d .  
C o n s i d e r ,  for e x a m p l e ,  if the r o a d  is n o  l o n g e r  m a i n t a i n e d  
b u t  is u s e d  for a p u r p o s e  o t h e r  th a n  n a t u r a l  r e s o u r c e  
e x t r a c t i o n ,  such as a s u p e r m a r k e t .  U n d e r  the l a n g u a g e ,  it 
w o u l d  be d e s c r i b e d  as " u n i m p r o v e d  l a n d . "

If I m a y  b e  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : g c  
W K G 2 :087
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O r i g i n a l  s p o n s o r s :  H o f f m a n  a n d  W a l l i s

1 IN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 198 ( J u d i c i a r y )

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the p e r m i s s i v e  a n d  n o n p e r m i s s i v e

7 u s e  o f  l a n d . "

8 B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

S e c t i o n  1. A S  05 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

10 C H A P T E R  40. R E C R E A T I O N A L  U S E  O F  LAND.

11 Sec. 0 5 . 4 0 . 0 1 0 .  N O N L I A B I L I T Y  O F  L A N D O W N E R ,  A G E N T ,  O R  T E N A N T  F O R

R E C R E A T I O N A L  U S E  O F  LAND. A  p e r s o n  w h o  u s e s  l a n d  in the p o s s e s s i o n  or 

c o n t r o l  o f  a n o t h e r  for r e c r e a t i o n  w i t h  or  w i t h o u t  p e r m i s s i o n  and 

w i t h o u t  c o m p e n s a t i o n  u s e s  the l a n d  w i t h o u t  a n  a s s u r a n c e  f r o m  the 

l a n d o w m e r  that the l a n d  is safe for a n y  p u r p o s e .  A  l a n d o w n e r  does not 

owe a r e c r e a t i o n a l  u s e r  a d u t y  o f  ca r e  w i t h  r e s p e c t  to the c o n d i t i o n  

of the l a n d  e x c e p t  t h a t  a l a n d o w n e r  is l i a b l e  to a r e c r e a t i o n a l  u s e r  

for an i n j u r y  to p e r s o n  or d a m a g e  to p r o p e r t y  r e s u l t i n g  f r o m  an act or 

o m i s s i o n  t h a t  c o n s t i t u t e s  g r c s s  n e g l i g e n c e  or r e c k l e s s  or  i n t e n t i o n a l

20 m i s c o n d u c t .

21 Sec. 0 5 . 4 0 . 0 2 0 .  L A N D  T I T L E  U N A F F E C T E D .  (a) T h i s  c h a p t e r  does

? n o t  a f f e c t  the t i t l e  or o w n e r s h i p  of l a n d  w i t h i n  the state.

(b) T h e  u s e  of l a n d  for r e c r e a t i o n  do e s  n o t  c r e a t e  n o r  g r a n t  an

e a s e m e n t  or r i g h t  in the u s e r  or in the p u b l i c  to e n t e r  on t o  or cross

the land o f  a n o t h e r  in o r d e r  to u s e  the l a n d  f o r  r e c r e a t i o n .

Sec. 0 5 . 4 0 . 0 3 0 .  D E F I N I T I O N S .  In this c h a p t e r ,

12

13

14

15

16

17

18 

19

23

24
I

or

26

2/

28

29

(1) " c o m p e n s a t i o n "  does n o t  i n c l u d e  a p r o c e s s i n g  or appli- 

c a t i o n  fee sfor a p e r m i t  to u s e  land f o r  r e c r e a t i o n a l  p u r p o s e s ;

(2) " l a n d o w n e r "  i n c l u d e s  a n  a g e n t  o f  the o w n e r  anc tenants;
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(3) " r e c r e a t i o n "  i n c l u d e s  h u n t i n g ,  f i s h i n g ,  swimming, 

b o a t i n g ,  w a t e r  skiing, cam p i n g ,  p i c n i c k i n g ,  p l e a s u r e  dr i v i n g ,  snow- 

m o b i l i n g ,  w i n t e r  sports, h i k i n g ,  tou r i n g ,  v i e w i n g  c u l t u r a l  a n d  h i s t o r­

ical s i t e s  a n d  m o n u m e n t s ,  or o t h e r  p l e a s u r e  e x p e d i t i o n s .

* Sec. 2. A S  0 9 . 4 5 . 7 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) A  p e r s o n  w h o  e n t e r s  u p o n  the land o f  a n o t h e r  to g a t h e r  

g e o t e c h n i c a l  d a t a  or take m i n e r a l  r e s o u r c e s  w i t h o u t  l a w f u l  a u t h o r i t y  

is l i a b l e  to the o w n e r  o f  the l a n d  f o r  t r e b l e  the a m o u n t  o f  damages 

that m a y  b e  a s s e s s e d  in a c i v i l  a c t i o n .  If the t r e s p a s s  is u n i n t e n­

ti o n a l  or i n v o l u n t a r y ,  or the d e f e n d a n t  h a d  p r o b a b l e  c a u s e  to b e l i e v e  

that the l a n d  on w h i c h  the t r e s p a s s  w a s  c o m m i t t e d  w a s  the d e f e n d a n t ' s  

o wn or th a t  o f  the p e r s o n  in w h o s e  s e r v i c e  or b y  w h o s e  d i r e c t i o n  the 

act w a s  done, o n l y  a c t u a l  d a m a g e s  m a y  be  rec o v e r e d .

* Sec. 3. AS  0 9 . 4 5 . 7 9 5  is a m e n d e d  to read:

Sec. 0 9 . 4 5 . 7 9 5 .  C I V I L  L I A B I L I T Y  F O R  P E R S O N A L  I N J U R I E S  O R  D E A T H  

O C C U R R I N G  O N  U N I M P R O V E D  LAND. A n  o w n e r  of u n i m p r o v e d  l a n d  is not 

l i a b l e  in t o r t , e x c e p t  for an  a c t  or o m i s s i o n  t h a t  c o n s t i t u t e s  gross 

n e g l i g e n c e  o r  r e c k l e s s  or i n t e n t i o n a l  m i s c o n d u c t ,  for d a m a g e s  for the 

i n j u r y  to or d e a t h  of a p e r s o n  w h o  e n t e r s  o n t o  or r e m a i n s  on the 

u n i m p r o v e d  p o r t i o n  o f  la n d  if

(1) the i n j u r y  or d e a t h  r e s u l t e d  f r o m  a n a t u r a l  c o n d i t i o n  

of the u n i m p r o v e d  p o r t i o n  of the l a n d  or the p e r s o n  e n t e r e d  o n t o  the 

land for r e c r e a t i o n  [ P R O P E R T Y ] ; and

(2) the p e r s o n  h a d  no  r e s p o n s i b i l i t y  to c o m p e n s a t e  the 

o w n e r  for the p e r s o n ' s  u s e  or o c c u p a n c y  of the land [ P ROPERTY],

* Sec. 4. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) In this section, " u n i m p r o v e d  land" i n c l u d e s  l a n d  that c o n­

tains

1) a trail?

CSSSHB 1 9 8 (Jud) -2-
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1 (2) a r o a d  b u i l t  to p r o v i d e  ac c e s s  for n a t u r a l  r e s o u r c e

e x t r a c t i o n ,  b u t  w h i c h  is n o  l o n g e r  m a i n t a i n e d  or u s e d  f o r  th a t  pur-

3 pose; or

'* (3) a s t r u c t u r e ,  f i x t u r e ,  device, or o t h e r  i m p r o v e m e n t  that

5 e n ables, ass i s t s ,  or o t h e r w i s e  f u r t h e r s  the s u b s i s t e n c e  or o t h e r

10

c u s t o m a r y  or t r a d i t i o n a l  u s e  o f  the land.

* Sec. 5. A S  1 1 . 4 6 . 3 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

8 (c) A  v i o l a t i o n  o f  (a) of  this s e c t i o n  i n c l u d e s

9 (1) h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  or r e m o v i n g  a n i mal, v e g e t a­

ble, or m i n e r a l  m a t e r i a l  on the p r e m i s e s  o f  a n o t h e r  a f t e r  h a v i n g  b e e n

11 f o r b i d d e n  to do so u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b ) ;

12 (2) i n t e n t i o n a l l y  e n t e r i n g  o n  or c r o s s i n g  o v e r  p r o p e r t y  of

13

14

15

16

17

18

19

20 

21 

22 

23

25

26

27

28

29

a n o t h e r  to g a i n  a c c e s s  to a v a l i d  e a s e m e n t  or n a v i g a b l e  wa t e r ;

(3) i n t e n t i o n a l l y  or  u n l a w f u l l y  e n t e r i n g  or r e m a i n i n g  on 

the p r e m i s e s  of a n o t h e r  to a c q u i r e  g e o t e c h n i c a l , g e o l o g i c a l ,  g e o p h y s i­

cal, o r  g e o c h e m i c a l  data;

(4) e n t e r i n g  a n d  r e m a i n i n g  on  the p r e m i s e s  of a n o t h e r  

w i t h o u t  the p e r m i s s i o n  o f  the p e r s o n  in c h a r g e  o f  the p r e m i s e s ,  for 

p r o fit, by  h u n t i n g  or f i s h i n g  guid e s ,  r i v e r  guides, r e c r e a t i o n  guides, 

air t a x i  o p e r a t o r s ,  and c o m m e r c i a l  air carriers.

* Sec. 6. A S  1 1 . 4 6 . 3 5 0  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  if the n o t i c e

(1) is p r i n t e d  l e g i b l y  in E n g l i s h ;

(2) is at l e a s t  144 s q u a r e  i n c h e s  in size;

(3) c o n t a i n s  the n a m e  a n d  a d d r e s s  of the p e r s o n  u n d e r  w h o s e

a u t h o r i t y  the p r o p e r t y  is p o s t e d  and the n a m e  a n d  the a d d r e s s  of the 

p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  p e r m i s s i o n  to e n t e r  the p r o p e r t y ;

(4) is p l a c e d  at e a c h  r o a d w a y  or at e a c h  w a y  of a c c e s s  onto 

the p r o p e r t y  that is k n o w n  to the lan d o w n e r ;

- 3 -  C S S S H B  1 9 8 ( J u d )
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(5) in the case o f  i s o l a t e d  tracts, is p l a c e d  a l o n g  the 

p e r i m e t e r  at e a c h  c a r d i n a l  p o i n t  o f  the i s o l a t e d  tract; and

(6) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  that the p o s t i n g  is 

d i r e c t e d  aga i n s t ,  s u c h  as " n o  t r e s p a s s i n g , "  "no h u n t i n g , "  " n o  f i s h­

ing," " n o  d i g g i n g , "  or s i m i l a r  p r o h i b i t i o n s .

CSSSHB 198(Ju d ) -4 -
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O r i g i n a l  s p o n s o r :  H o f f m a n

IN T H E  H O U S E  B Y  THE J U D I C I A R Y  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 198 (Judi c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the p e r m i s s i v e  a n d  n o n p e r m i s s i v e

u s e  of la n d . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  05 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  40. R E C R E A T I O N A L  U S E  OF  LAND.

Sec. 0 5 . 4 0 . 0 1 0 .  R E C R E A T I O N A L  USE. (a) A n  o w n e r  o f  l a n d  w h o  

m a k e s  l a n d  a v a i l a b l e  to the p u b l i c  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t

compensation,, owes n o  d u t y  o f  care to k e e p  the land sa f e  for e n t r y  or 

u s e  b y  o t h e r s  or to g i v e  a w a r n i n g  o f  a n  u n k n o w n  d a n g e r o u s  c o n d i t i o n ,  

use, s t r u c t u r e ,  or a c t i v i t y  o n  the l a n d  to p e r s o n s  e n t e r i n g .

(b) A n  o w n e r  o f  land w h o  i n v i t e s  or p e r m i t s  an i n d i v i d u a l  to use 

the l a n d  for r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  does n o t

(1) m a k e  a r e p r e s e n t a t i o n  or e x t e n d  an a s s u r a n c e  that the 

l a n d  is sa f e  f o r  a n y  p u r p o s e ;  or

(2) i n c u r  l i a b i l i t y  for injury, loss, or d e a t h  to an i n d i­

vidual or p r o p e r t y  c a u s ^ ^ ^ ' a T T ) a c t  or o m i s s i o n  o f  the owner.

(c) W h e r e  .the ovznefjJ^ox la n d  c h a r g e s  a p e r s o n  w h o  e n t e r s  or goes 

y  j  on the l a n d  for a r e c r e a t i o n a l  p u r p o s e ,  u n l e s s  the l a n d  is l e a s e d  by  

z y ^ t h e  o w n e r  to the s t a t e  or a m u n i c i p a l i t y  of  the state, c o n s i d e r a t i o n

d r i  -------- - — ----------
y r e c e i v e d  b y  the o w n e r  for the l e a s e  is n o t  c o m p e n s a t i o n  w i t h i n  the

V  ■ "m e a n i n g  of  this section.
L Cfj

(d) T h i s  s e c t i o n  does n o t  l i m i t  the l i a b i l i t y  o f  a n  o w n e r  of 

l a n d  for a w i l f u l _  or m a l i c i o u s f a i l u r e  to g u a r d  or w a r n  a g a i n s t  a 

k n o w n  d a n g e r o u s  c o n d i t i o n ,  use, s t r u c t u r e ,  o r  a c t i vity.

-1- C S S S H B  198(Jud)
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(e) T h i s  s e c t i o n  m a y  n o t  b e  c o n s t r u e d  to r e l i e v e  a p e r s o n  u s i n g  

the l a n d  of a n o t h e r  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  

f r o m  a n  o b l i g a t i o n  to e x e r c i s e  c a r e  i n  the u s e  o f  the l a n d  a n d  in 

a c t i v i t i e s  o n  the land, or  f r o m  the l e g a l  c o n s e q u e n c e s  o f  a f a i l u r e  to 

e m p l o y  care.

(f) A n  i n d i v i d u a l  u s i n g  the l a n d  o f  a n o t h e r  for r e c r e a t i o n a l  

p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  is l i a b l e  f o r  d a m a g e s  to the p r o p e r t y  

c a u s e d  w h i l e  on t h e  p r o p e r t y .

•y, (g) In this s e c t i o n ________ _______________________

\Ĵ  (1) " c o m p e n s a t i o n "  d o e s  n o t  i n c l u d e  a p r o c e s s i n g  or a p p l i­

c a t i o n  f e e  f o r  a p e r m i t  to u s e  l a n d  f o r  r e c r e a t i o n a l  p u r p o s e s ;

(2) " l a n ^ ^ ~ m e a n i :?̂ T W ^ ^ ^ a n c t ' ;  r o a d s T ^ w a t e r ^ w a t e r c o u r s e s  , 

p r i v a t e  w a y s  a n d  buildinge_f__s-t-ructures, a n d  m a c h i n e r y  or  e q u i p m e n t  

w h e n  a t t a c h e d  to the land;

(3) " o w n e r "  m e a n s  the p o s s e s s o r  o f  a fee i n t e r e s t ,  a 

O c c u p a n t J  o r  p e r s o n  in c o n t r o l  o f  the p r e m i s e s .

Sec. 0 5 . A O . 020. P E R M I S S I V E  R E C R E A T I O N A L  USE. (a) A n  o w n e r  of 

l a n d  w h o  i n v i t e s  or  p e r m i t s  a p e r s o n  to u s e  l a n d  for r e c r e a t i o n a l  

p u r p o ses w i t h o u t  c o m p e n s a t i o n  do e s  n o t  g i v e  the p e r s o n  a r i g h t  to 

c o n t i n u e ^ t h e  u s e  o f  the l a n d  for a r e c r e a t i o n a l  p u r p o s e  w i t h o u t  c o n­

s e n t  .

(b) T h e  p e r m i s s i o n  of  an  o w n e r  of l a n d  f o r  r e c r e a t i o n a l  u s e  of 

l a n d  w i t h o u t  p o s t i n g  or f e n c i n g  o r  o t h e r w i s e  r e s t r i c t i n g  u s e  o f  the 

l a n d  d o e s  n o t  r a i s e  a p r e s u m p t i o n  that t h e  o w n e r  i n t e n d e d  to gi v e  the 

p u b l i c  a r i g h t  to u s e  the land.

* Sec. 2. A S  0 9 . A 5 . 7 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) A  p e r s o n  w h o  e n t e r s  u p o n  the land o f  a n o t h e r  to g a t h e r  

g e o t e c h n i c a l  d a t a  o r  take m i n e r a l  r e s o u r c e s  w i t h o u t  law f u l  a u t h o r i t y  

o r  l i c e n s e ,  is l i a b l e  to the o w n e r  o f  t h a t  land f o r  t r e b l e  the a m o u n t  

C S S S H B  1 9 8 (Jud) -2-
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of damages that may be assessed in a civil action. If the trespass is 

inadvertent, or the defendant had probable cause to believe that the 

land on which the trespass was committed was the defendant's own or 

that of the person in whose service or by whose direction the act was 

done, only actual damages may be recovered.

* Sec. 3. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES OR DEATH 

OCCURRING ON IMPROVED OR UNIMPROVED L A N D . A land [AN] owner [OF 

UNIMPROVED LANDL-is not liable in tort for-damages for the injury to

or death of av-persorr'who enters onto or remains on the unimproved 

portion of land if c ^ L  ^  |3^)

(1) the injury or death resulted from

(A) a natural condition of the tmimproved portion of 

the property; or

(B) the c o n d i t i o n  o f  a p o r t i o n  o f  t h e  la n d  t h a t  was 

i m p r o v e d  b y  a t h i r d _ p ^ r t y  w i t h o u t  the k n o w l e d g e  o r  p e r m i s s i o n  of

(2) t K e  petscfn h a d  n o  r e s p o n s i b i l i t y  to c o m p e n s a t e  the

N 7 '<>v  owner for the person's use oi occupancy of the land.

* Sec. 4. AS 09.45.795 is amended by adding a new subsection to read:

(b) A land owner is not liable in tort for damages for the 

injury to or death of a person who enters on the land of another in 

violation of AS 11.46. V -

* Sec. 5. AS 11.46< 3̂jL0-Jts amended by adding a new su!

(c) A violation of (a) of this section includes, but is not 

limited to,

(1) wilfully entering or remaining unlawfully on the prem­

ises of another knowing that the consent to enter or remain on the

premises has been denied or withdrawn by a person in charge of the

CSSSHB 198(Jud)
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premises;

(2) wilfully entering on premises owned, operated, or con­

trolled by the state or a municipality of the state knowing that 

consent to enter the premises has been denied or withdrawn by the 

person in charge of the premises;

(3) without authority of law, going upon and remaining on

the premises of another after having been denied entry on the premises

either orally or in writing by the person in charge of the premises or 

after having been forbidden to do so by signs posted under AS 11.46.- 

350(b);

(4) entering enclosed premises )of another or premises of

another posted under AS 11.46.350(b) on foot or by a vehicle without

the express or implied consent of the person in charge of the premises

except through a road, airstrip, or other apparent way of access;

(5) hunting, fishing, trapping, or removing animal, vege­

table, or mineral material on the premises of another without permis­

sion after having been forbidden to do so by signs posted under

AS 11.46.350(b);

(6) entering the premises of another to remove or use the 

property of another without the permission of the person in charge of 

the premises;

(7) wilfully entering on or crossing over private premises 

to gain access to a valid easement or navigable water;

(8) entering on the premises of another without permission 

and damaging a part of the premises;

(9) knowingly or unlawfully entering or remaining on the 

premises of another to acquire geotechnical, geological, geophysical, 

or geochemical data for the purpose of locating minerals;

(10) being a person engaged in business for profit, 

CSSSHB 198(Jud) -4-



including hunting or fishing guides, river guides, recreation guid , 

air taxi operators, and commercial air carriers, entering and remain­

ing on the premises of another without the permission of the person in 

charge of the premises.

* Sec. 6. AS 11.46.350(b) is amended to read:

(b) For purposes of this section, a person who, without intent 

to commit a crime on the land, enters or remains upon unimproved and 

apparently unused land, which is neither fenced nor otherwise enclosed 

in a manner designed to exclude intruders, is privileged to do so 

unless

(1) notice against trespass is personally communicated to 

that person by the owner of the land or some other authorized person; 

or

(2) notice against trespass is given by posting in the 

manner described in (c) of this section [IN A REASONABLY CONSPICUOUS 

MANNER UNDER THE CIRCUMSTANCES].

* Sec. 7. AS 11.46.350 is amended by adding a new subsection to read:

(c) A notice against trespass is given if the notice

(1) is printed legibly in English;

(2) is at least 144 square inches in size;

(3) contains the name and address of the person under whose

authority the property is posted and the name and the address of the

person who is authorized to grant permission— t-o-enter-the.^ property;
^       ~~

(4) is placed at each roadway^or apparent way of access

onto the property; and 0 --------

(5) states any specific prohibition that the posting is 

directed against such as "no trespassing," "no hunting," "no fishing," 

"no digging," or a similar prohibition.

-5- C SSSHB 198(Jud)
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O r i g i n a l  s p o n s o r :  H o f f m a n

IN  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  NO. 198 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the p e r m i s s i v e  a n d  n o n p e r m i s s i v e

u s e  o f  l a n d . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  05 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

 C H A P T E R -40. R E C R E A T I O N A L  U S E  O F  LAND.

S^ec. 05. A O . 010. ^ R E C R E A T I O N A L  USE. (a) A n  o w n e r  of  l a n d  who

m a k e s  l a n d  a v a i l a b l e  to the p u b l i c  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t

c o m p e n s a t i o n ,  o w e s  'nb'~duty o f  c a r e ^ t o  k e e p  the l a n d  s a f e  for e n t r y  or 

u s e  b y  o t h e r s  or to g i v e  a w a r n i n g  o f  an u n k n o w n  d a n g e r o u s  con d i t i o n ,  

use, s t r u c t u r e ,  or  a c t i v i t y  on  the l a n d  to p e r s o n s  e n t e r i n g .

(b) A n  o w n e r  o f  l a n d  w h o  i n v i t e s  or p e r m i t s  a n  i n d i v i d u a l  to use 

the l a n d  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  does n o t )

(1) m a k e  a r e p r e s e n t a t i o n  o r  e x t e n d  an a s s u r a n c e  t h a t  the 

l a n d  is s a f e  f o r  a n y  p u r p o s e ;  or

(2) i n c u r  l i a b i l i t y  f o r  i n j u r y ,  loss, o r  d e a t h  to a n  i n d i­

v i d u a l  o r  p r o p e r t y  c a u s e d  b y  an  a c t  or o m i s s i o n  o f  the owner.

' (c) .-Where the l e s s e e  o f  l a n d  c h a r g e s  a p e r s o n  w h o  e n t e r s  or goes

o n  the l a n d  f o r  a r e c r e a t i o n a l  p u r p o s e ,  u n l e s s  the l a n d  is l e a s e d  by 

} the o w n e r  to t h e  s t a t e  or a m u n i c i p a l i t y  o f  t h e  state, c o n s i d e r a t i o n  

r e c e i v e d  b y  t h e ^ o ^ ^ r )  for the l e a s e  is n o t  c o m p e n s a t i o n  w i t h i n  the

n
m e a n i n g  o f  th i s  section..________________________  — _____

(d) T h i s  s e c t i o n  does n o t  l i m i t  t h e  l i a b i l i t y  o f  an o w n e r  of 

l a n d  f o r  a ^ w i l f u l  or m a l i c i o u s ^  f a i l u r e  to g u a r d  o r  w a r n  a g a i n s t  a 

k n o w n  d a n g e r o u s  c o n d i t i o n ,  use, s t r u c t u r e ,  or a c t i v i t y .

} > f) -1- C S S S H B  198(Jud)
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r

* i

(e) T h i s  s e c t i o n  m a y  n o t  be q o n s t r u e d  to r e l i e v e  a p e r s o n  using 

t h e  l a n d  o f  a n o t h e r  .for r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o r  

f r o m  a n  o b l i g a t i o n  to e x e r c i s e  c a r e in  the u s e  of the l a n d _ a n d  in 

a c t i v i t i e s  o n  the land, or f r o m  the l egal c o n s e q u e n c e s  of  a f a i l u r e  to

e m p l o y  care.

%
(f) A n  i n d i v i d u a l  u s i n g  the l a n d  of  a n o t h e r  for r e c r e a t i o n a l

p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  is l i a b l e  for d a m a g e s  to the p r o p e r t y

c a u s e d  w h i l e  on t h e  p r o p e r t y .

\
(g) In t h i s  s e c t i o n

(1) " c o m p e n s a t i o n "  does n o t  i n c l u d e  a p r o c e s s i n g  or a p p l i­

c a t i o n  fee f o r  a p e r m i t  to u s e  land for r e c r e a t i o n a l  p u r p o s e s ;

(2) " l a n d "  m e a n s  p r i v a t e  land, roa d s ,  w a t e r ,  w a t e r c o u r s e s ,
■ \

p r i v a t e  w a y s  a n d  b u i l d i n g s ,  s t r u c t u r e s ,  a n d  m a c h i n e r y  o r  e q u i p m e n t  

w h e n  a t t a c h e d  to the land;

<3) " o w n e r "  m e a n s  the p o s s e s s o r  of a fee i n t e r e s t ,  a 

t e n a n t ,  l e s s e e ,  o c c u p a n t ,  or p e r s o n  in c o n t r o l  o f  the p r e m i s e s .

Sec. 0 5 . 4 0 . 0 2 0 } )  P E R M I S S I V E  R E C R E A T I O N A L  USE. (a) A n  o w n e r  of 

l a n d  w h o  i n v i t e s  or p e r m i t s  a p e r s o n  to u s e  l a n d  for r e c r e a t i o n a l  

p u r p o s e s  without._.compensation does n o t  g i v e  the p e r s o n  a r i g h t  to 

c o n t i n u e  the u s e  o f  the l a n d  for a r e c r e a t i o n a l  p u r p o s e  w i t h o u t  c o n­

s e n t  .

(b) T h e  permissi o n - _ o f  an o w n e r  of l a n d  for r e c r e a t i o n a l  u s e  of 

l a n d  w i t h o u t  p o s t i n g  or f e n c i n g  or o t h e r w i s e  r e s t r i c t i n g  u s e  o f  the

-
. 7/ l a n d  does n o t  r a i s e  a p r e s u m p t i p n  t h a t  the o w n e r  i n t e n d e d  to g i v e  theA

p u b l i c  a r i g h t  to u s e  the land.

Sec. 2. A S  0 9 . 4 5 . 7 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read;

(b) A  p e r s o n  w h o  e n t e r s  u p o n  the l a n d  o f  a n o t h e r  to g a t h e r  

‘g e o t e c h n i c a l  d a t a  or take m i n e r a l  r e s o u r c e s  w i t h o u t  lawful a u t h o r i t y  

or l i c e n s e ,  is l i a b l e  to the o w n e r  o f  t h a t  l a n d  f o r  treble the am o u n t  

C S S S H B  1 9 8 ( J u d )  -2-
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\
of d a m a g e s  t h a t  m a y  be a s s e s s e d  in a c i v i l  a c t i o n .  If the t r e s p a s s  is 

i n a d v e r t e n t ,  or the d e f e n d a n t  h a d  p r o b a b l e  c a u s e ^ t o  b e l i e v e  th a t  the 

l a n d  on  w h i c h  the t r e s p a s s  w a s  c o m m i t t e d  w a s  t h e  d e f e n d a n t ' s  o w n  or 

t h a t  o f  the persoiT'in^ w h o s e  serv i c e  or b y  w h o s e  d i r e c t i o n  the act was

done, only^ a c t u a l  d a m a g e s  m a y  b e  rec o v e r e d .
- ,   /

* Sec. 3. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  to read:

Sec. 0 9 . 4 5 . 7 9 5 .  C I V I L  L I A B I L I T Y  F O R  P E R S O N A L  I N J U R I E S  O R  D E A T H  

O C C U R R I N G  O N  I M P R O V E D  O R  U N I M P R O V E D  LAND. A  l a n d  [AN] o w n e r  [OF 

U N I M P R O V E D  L AND] is no.t_ l i a b l e  in to r t  for d a m a g e s  f o r  the i n j u r y  to 

o r  d e a t h  o f  a p e r s o n  w h o  enters o n t o  or r e m a i n s  o n  the u n i m p r o v e d  

p o r t i o n  of l a n d  if

(1) the i n j u r y  or d e a t h  r e s u l t e d  f r o m

(A) a n a t u r a l  c o n d i t i o n  o f  the u n i m p r o v e d  p o r t i o n  of 

the p r o p e r t y ;  or
. ^

(B) the c o n d i t i o n  of a p o r t i o n  o f  t h e  l a n d  that was 

i m p r o v e d  b y  a t h i r d  p a r t y  w i t h o u t  the k n o w l e d g e ;  or 1 p e r m i s s i o n ^ o f

f  _________________ /
the owner;! a n d  J
 \

(2) the p e r s o n  h a d  n o  r e s p o n s i b i l i t y  to c o m p e n s a t e  the 

o w n e r  for the p e r s o n ' s  u s e  or o c c u p a n c y  of t h e  land.

* Sec. 4. A S  0 9 . 4 5 . 7 9 5  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) A  la n d  o w n e r  is n o t  liable in t o r t — f o r — d a m a g e s  _ for the 

i n j u r y  to or d e a t h  o f  a p e r s o n  w h o  e n t e r s  o n  t h e  l a n d  o f  a n o t h e r  in

v i o l a t i o n  of  A S  11.46.

* Sec. 5. A S  1 1 . 4 6 . 3 3 0  is a m e n d e d  b y  a d d i n g  a sn e w  s u b s e c t i o n  to read:

(c) A  v i o l a t i o n  o f  (a) o f  this s e c t i o n  i n c l u d e s ,  b u t  is not 

l i m L t e d ^ t o ,

(1) w i l f u l l y  en t e r i n g  or r e m a i n i n g  u n l a w f u l l y  on the p r e m­

ises o f  a n o t h e r  k n o w i n g  t h a t  the c o n s e n t  to e n t e r  o r  r e m a i n  o n  the 

p r e m i s e s  has b e e n  d e n i e d  or w i t h d r a w n  b y  a p e r s o n  i n  c h a r g e  o f  the

-3- C S S S H B  198(Jud)
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p r e m i s e s ;

t r o l l e d  by the s t a t e  o r  a m u n i c i p a l i t y  of t h e  s t a t e  k n o w i n g  that
,,v, '         *

c o n s e n t  to e n t e r  the p r e m i s e s  has b e e n  d e n i e d  o r  w i t h d r a w n  b y  the 

p e r s o n  in chargeo,f___t he~_p_remises____

(3) w i t h o u t  a u t h o r i t y  o f  law, g o i n g  u p o n  a n d  r e m a i n i n g  on 

the p r e m i s e s  o f  a n o t h e r  a f t e r  h a v i n g  b e e n  d e n i e d  e n t r y  o n  the p r e m i s e s  

e i t h e r  o r a l l y  or in w r i t i n g  b y  the p e r s o n  in c h a r g e  o f  the p r e m i s e s  or 

a f t e r  h a v i n g  b e e n  f o r b i d d e n  to do so b y  signs p o s t e d  u n d e r  A S  11.46.- 

350(b);

(4) e n t e r i n g  e n c l o s e d  p r e m i s e s  of a n o t h e r  o r  p r e m i s e s  of 

a n o t h e r  p o s t e d  u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b )  o n  foot or b y  a v e h i c l e w i t h o u t  

the e x p ress orl i m p 1 i e d _ c o n s e n t  o f  the p e r s o n  in c h a r g e  of t h e  p r e m i s e s  

e x c e p t  t h r o u g h  a road, a i r s t r i p ,  or o t h e r  a p p a r e n t  w a y  o f  a c c e s s ;

(5) h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  or r e m o v i n g  a n i m a l ,  v e g e­

table, or m i n e r a l  m a t e r i a l  o n  the p r e m i s e s  of a n o t h e r  w i t h o u t  p e r m i s­

si o n  a f t e r  h a v i n g  b e e n  f o r b i d d e n  to do so b y  s i g n s  p o s t e d  u n d e r  

AS 1 1 . 4 6 . 3 5 0 ( b ) ;

(6) e n t e r i n g  t h e  p r e m i s e s  o f  a n o t h e r  to r e m o v e  or u s e  the 

p r o p e r t y  of a n o t h e r  w i t h o u t  the p e r m i s s i o n  of the p e r s o n  i n  c h a r g e  of 

the premises;

(7) w i l f u l l y  e n t e r i n g  o n  or c r o s s i n g  o v e r  p r i v a t e  p r e m i s e s  

to g a i n  access to a v a l i d  e a s e m e n t  or n a v i g a b l e  w a t e r ;

(8) e n t e r i n g  on the p r e m i s e s  o f  a n o t h e r  w i t h o u t  p e r m i s s i o n  

a n d  d a m a g i n g  a p a r t  of the p r e m i s e s ;

(9) k n o w i n g l y  or  u n l a w f u l l y  e n t e r i n g  o r  r e m a i n i n g  o n  the 

p r e m i s e s  of a n o t h e r  to a c q u i r e  g e o t e c h n i c a l , g e o l o g i c a l ,  g e o p h y s i c a l ,  

o r  g e o c h e m i c a l  d a t a  for t h e  p u r p o s e  o f  l o c a t i n g  m i n e r a l s ;

(10) b e i n g  a p e r s o n  e n g a g e d  in b u s i n e s s  f o r  p r o f i t ,  

C S S S H B  1 9 8 (Jud) -4-
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i n c l u d i n g  h u n t i n g  or f i s h i n g  g u i d e s ,  r i v e r  g u i d e s ,  r e c r e a t i o n  guides, 

a i r  t a x i  o p e r a t o r s ,  a n d  c o m m e r c i a l  air c a r r i e r s ,  e n t e r i n g  a n d  r e m a i n­

ing  on the p r e m i s e s  o f  a n o t h e r  w i t h o u t  t h e  p e r m i s s i o n  o f  the p e r s o n  in 

c h a r g e  o f  the p r e m i s e s .

* Sec. 6. A S  1 1 . 4 6 . 3 5 0 ( b )  is a m e n d e d  to read:

(b) F o r  p u r p o s e s  o f  this sec t i o n ,  a p e r s o n  w h o ,  w i t h o u t  intent

to c o m m i t  a c r i m e  o n  the land, e n t e r s  or r e m a i n s  u p o n  u n i m p r o v e d  and

a p p a r e n t l y  u n u s e d  land, w h i c h  is n e i t h e r  f e n c e d  n o r  o t h e r w i s e  e n c l o s e d  

in a m a n n e r  d e s i g n e d  to e x c l u d e  i n t r u d e r s ,  is p r i v i l e g e d  to do so

u n l e s s

(1) n o t i c e  a g a i n s t  t r e s p a s s  is p e r s o n a l l y  c o m m u n i c a t e d  to 

th a t  p e r s o n  b y  the o w n e r  o f  the l a n d  or so m e  o t h e r  a u t h o r i z e d  person; 

or

(2) n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  b y  p o s t i n g  in the

m a n n e r  d e s c r i b e d  in (c) o f  this s e c t i o n  [IN A  R E A S O N A B L Y  C O N S P I C U O U S  

M A N N E R  U N D E R  T H E  C I R C U M S T A N C E S ] .

* Sec. 7.- - A S  1 7 .46.350 is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  read:

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  if t h e  n o t i c e

(1) is p r i n t e d  l e g i b l y  in E n g l i s h ;

(2) is at l e a s t  144 s q u a r e  i n c h e s  in size;

(3) c o n t a i n s  the n a m e  a n d  a d d r e s s  o f  the p e r s o n  u n d e r  w h o s e

a u t h o r i t y  the p r o p e r t y  is p o s t e d  a n d  the n a m e  a n d  t h e  a d d r e s s  o f  the 

p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  p e r m i s s i o n  to e n t e r  t h e  p r o p e r t y ;

(4) is p l a c e d  at e a c h  r o a d w a y  or a p p a r e n t  w a y  o f  ac c e s s  

o n t o  the p r o p e r t y ;  a n d

(5) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  t h a t  t h e  p o s t i n g  is 

d i r e c t e d  a g a i n s t  s u c h  as "no t r e s p a s s i n g , "  "no h u n t i n g , "  " n o  f i s h i n g , "  

" n o  d i g g i n g , "  or a s i m i l a r  p r o h i b i t i o n .

-5- C S S S H B  198(Jud)
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IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A\ •
\

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

\
F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the p e r m i s s i v e  a n d  n o n p e r m i s s i v e

us e  o f  l a n d . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS  05 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  40. R E C R E A T I O N A L  U S E  O F  L AND.

S e ^ ' ^ 0 5 y T o 7 o i O . S N, R E C R E A T I O N A L  USE. (a) A n  o w n e r  of l a n d  who 

m a k e s  l a n d  available^ to the p u b l i c  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  

c o m p e n s a t i o n  owes n o  d u t y  o f  c a r e  to k e e p  the l a n d  s a f e  f o r  e n t r y  or 

u s e  b y  o t h e r s  o r  to g i v e  a w a r n i n g  o f  an u n k n o w n  d a n g e r o u s  c o n d i t i o n ,  

u s e ,  s t r u c t u r e ,  or a c t i v i t y  o n  the l a n d  to p e r s o n s  e n t e r i n g ,

(b) A n  o w n e r  of l a n d  w h o  i n v i t e s  o r  p e r m i t s  a n  i n d i v i d u a l  to use

t h e  l a n d  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  d o e s  n o t

(1) m a k e  a r e p r e s e n t a t i o n  or e x t e n d  an a s s u r a n c e  t h a t  the 

l a n d  is s a f e  for a n y  p u r p o s e ;  or

(2) i n c u r  l i a b i l i t y  f o r  injury, loss, o r  d e a t h  to a n  i n d i­

v i d u a l  o r  p r o p e r t y  c a u s e d  b y  an  act o r  o m i s s i o n  o f  the owner.

(c) W h e r e  the l e s s e e  of l a n d  c h a r g e s  a p e r s o n  w h o  e n t e r s  or goes 

f/v on the l a n d  for a r e c r e a t i o n a l  p u r p o s e ,  u n l e s s  the l a n d  is l e a s e d  b y

-oV ( t h e  o w n e r  to the s t a t e  o r  a m u n i c i p a l i t y  of the state, c o n s i d e r a t i o n

r e c e i v e d  b y  the o w n e r  for the l e a s e  is n o t  c o m p e n s a t i o n  w i t h i n  the 

m e a n i n g  o f  this section.

(d) T h i s  s e c t i o n  does n o t  l i m i t  the l i a b i l i t y  o f  an o w n e r  of

l a n d  f o r  a w i l f u l  or m a l i c i o u s  f a i l u r e  to g u a r d  o r  w a r n  a g a i n s t  a

k n o w n  d a n g e r o u s  c o n d i t i o n ,  use, s t r u c t u r e ,  or a c t i v i t y .
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(e) T h i s  s e c t i o n  m a y  n o t  b e  c o n s t r u e d  to r e l i e v e  a p e r s o n  u s i n g  

the l a n d  of  a n o t h e r  f o r  r e c r e a t i o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  

f r o m  a n  o b l i g a t i o n  to e x e r c i s e  c a r e  i n  the u s e  o f  t h e  l a n d  a n d  in 

a c t i v i t i e s  o n  the l a n d ,  o r  f r o m  t h e  l e g a l  c o n s e q u e n c e s  o f  a f a i l u r e  to 

e m p l o y  care.

(f) A n  i n d i v i d u a l  u s i n g  t h e  l a n d  o f  a n o t h e r  f o r  r e c r e a t i o n a l  

p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  is l i a b l e  f o r  d a m a g e s  to the p r o p e r t y  

c a u s e d  w h i l e  on t h e  p r o p e r t y .

(g) In this s e c t i o n

(1) " c o m p e n s a t i o n "  d o e s  n o t  i n c l u d e  a p r o c e s s i n g  o r  a p p l i­

c a t i o n  f e e  f o r  a p e r m i t  to u s e  l a n d  f o r  r e c r e a t i o n a l  p u r p o s e s ;

J$s'ii
K (2) " l a n d "  m e a n s  p r i v a t e  land, roads, w a t e r ,  w a t e r c o u r s e s ,

p r i v a t e  w a y s  a n d  b u i l d i n g s ,  s t r u c t u r e s ,  a n d  m a c h i n e r y  o r  e q u i p m e n t

w h e n  a t t a c h e d  to t h e  land;

(3) " o w n e r "  m e a n s  the p o s s e s s o r  o f  a f e e  i n t e r e s t ,  a 

t e n a n t ,  lessee, o c c u p a n t ,  o r  p e r s o n  in c o n t r o l  o f  t h e  p r e m i s e s .

Sec. 0 5 . A O . 020. P E R M I S S I V E  R E C R E A T I O N A L  U S E .  (a) A n  o w n e r  of

l a n d  w h o  i n v i t e s  o r  p e r m i t s  a p e r s o n  to u s e  l a n d  f o r  r e c r e a t i o n a l

p u r p o s e s  w i t h o u t  c o m p e n s a t i o n  d o e s  n o t  g i v e  t h e  p e r s o n  a r i g h t  to 

c o n t i n u e  the u s e  o f  the l a n d  f o r  a r e c r e a t i o n a l  p u r p o s e  w i t h o u t  c o n­

sent.

(b) T h e  p e r m i s s i o n  o f  a n  o w n e r  o f  l a n d  f o r  r e c r e a t i o n a l  u s e  of 

l a n d  w i t h o u t  postin'* or  f e n c i n g  o r  o t h e r w i s e  r e s t r i c t i n g  use o f  the 

l a n d  d o e s  n o t  r a i s e  a p r e s u m p t i o n  t h a t  the o w n e r  i n t e n d e d  to g i v e  the 

p u b l i c  a r i g h t  to u s e  the land.

* Sec. 2. A S  0 9 . A 5 . 7 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) A  p e r s o n  w h o  e n t e r s  u p o n  the land o f  a n o t h e r  to g a t h e r  

g e o t e c h n i c a l  d a t a  o r  t a k e  m i n e r a l  r e s o u r c e s  w i t h o u t  l a w f u l  a u t h o r i t y  

o r  l i c e n s e ,  is l i a b l e  to the o w n e r  o f  t h a t  land f o r  t r e b l e  the a m o u n t  
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of damages that may be assessed in a civil action. If the trespass is 

inadvertent, or the defendant had probable cause to believe that the 

land on which the trespass was committed was the defendant's own or 

that of the person in whose service or by whose direction the act was 

done, only actual damages may be recovered.

* Sec. 3. AS 09.45.795 is amended to read:

Sec. 09.45.795. CIVIL-LIABILITY"FOR PERSONAL INJURIES OR DEATH 

OCCURRING ON IMPROVED OR UNIMPROVED LAND, (y A land [AN] owner [OF 

UNIMPROVED LAND] is not liable in tort for damages for the injury to 

or death of a person who enters onto or remains on the unimproved 

portion of land if

.(1) the injury or death resulted from

(A) a natural condition of the unimproved portion of 

the property; or

(B) the condition of a portion of the land that was

improved by a third party without the knowledge or permission of

/ t h e  own e r ;  (or )[A N D ]

(2) the person had no responsibility to compensate the 

owner for the person's use or occupancy of the-^Tand."

* Sec. 4. AS 09.45.795 is amended by a d d i n g  a new subsection tp read:

Cb) A  land owner is not liable in t o r t. for damages for the

injury to or death of a personi_who__en,te-r-s— on— the— lund— oiL_angther in

violation of AS 11.46.  ^

* Sec. 5. AS 11.46.320 is amended by adding a new subsection to read:

(c) A violation of (a) of this section includes, but is not 

limited to,

(1) wilfully entering or remaining unlawfully on the prem­

ises of another knowing that the consent to enter or remain on the 

premises has been denied or withdrawn by a person in charge of the
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p r e m i s e s ;

(2) w i l f u l l y  e n t e r i n g  on p r e m i s e s  o w n e d ,  o p e r a t e d ,  o r  c o n­

t r o l l e d  b y  the s t a t e  or a m u n i c i p a l i t y  o f  the s t a t e  k n o w i n g  that

c o n s e n t  to e n t e r  the p r e m i s e s  h a s  b e e n  d e n i e d  o r  w i t h d r a w n  b y  the 

p e r s o n  in c h a r g e  o f  the p r e m i s e s ;

(3) w i t h o u t  a u t h o r i t y  o f  law, g o i n g  u p o n  a n d  r e m a i n i n g  on 

the p r e m i s e s  of  a n o t h e r  a f t e r  h a v i n g  b e e n  d e n i e d  e n t r y  o n  t h e  p r e m i s e s  

e i t h e r  o r a l l y  o r  in w r i t i n g  b y  t h e  p e r s o n  in  c h a r g e  of  the p r e m i s e s  or 

a f t e r  h a v i n g  b e e n  f o r b i d d e n  to d o  so b y  s i g n s  p o s t e d  u n d e r  A S  11.46.- 

3 5 0 ( b ) ;

(4) e n t e r i n g  e n c l o s e d  p r e m i s e s  o f  a n o t h e r  o r  p r e m i s e s  of ,

a n o t h e r  p o s t e d  u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b )  on f o o t  o r  b y  a v e h i c l e  w i t h o u t  

t h e  e x p r e s s  or i m p l i e d  c o n s e n t  o f  the p e r s o n  in c h a r g e  o f  t h e  p r e m i s e s  

e x c e p t  t h r o u g h  a road, a i r s t r i p ,  o r  o t h e r  a p p a r e n t  w a y  o f  a c c e s s ;

(5) h u n t i n g ,  f i s h i n g ,  t r a p p i n g ,  or r e m o v i n g  a n i m a l ,  v e g e­

tabl e ,  o r  m i n e r a l  m a t e r i a l  o n  t h e  p r e m i s e s  of a n o t h e r  w i t h o u t  p e r m i s­

s i o n  a f t e r  h a v i n g  b e e n  f o r b i d d e n  to do so b y  s i g n s  p o s t e d  u n d e r  

A S  1 1 . 4 6 . 3 5 0 ( b ) ;

(6) e n t e r i n g  the p r e m i s e s  o f  a n o t h e r  to r e m o v e  o r  u s e  the 

p r o p e r t y  o f  a n o t h e r  w i t h o u t  t h e  p e r m i s s i o n  of the p e r s o n  in c h a r g e  of 

the p r e m i s e s ;

(7) w i l f u l l y  e n t e r i n g  o n  o r  c r o s s i n g  o v e r  p r i v a t e  p r e m i s e s  

to g a i n  a c c e s s  to a v a l i d  e a s e m e n t  or  n a v i g a b l e  w a t e r ;

(8) e n t e r i n g  on  the p r e m i s e s  o f  a n o t h e r  w i t h o u t  p e r m i s s i o n  

a n d  d a m a g i n g  a r a r t  o f  the p r e m i s e s ;

(9) k n o w i n g l y  o r  u n l a w f u l l y  e n t e r i n g  o r  r e m a i n i n g  on the 

p r e m i s e s  o f  a n o t h e r  to a c q u i r e  g e o t e c h n i c a l , g e o l o g i c a l ,  g e o p h y s i c a l ,  

o r  g e o c h e m i c a l  d a t a  f o r  the p u r p o s e  o f  l o c a t i n g  m i n e r a l s ;

(10) b e i n g  a p e r s o n  e n g a g e d  in b u s i n e s s  for p r o f i t ,  
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i n c l u d i n g  h u n t i n g  o r  f i s h i n g  g u i d e s ,  r i v e r  g u i d e s ,  r e c r e a t i o n  g u i d e s ,  

a i r  t a x i  o p e r a t o r s ,  a n d  c o m m e r c i a l  a i r  c a r r i e r s ,  e n t e r i n g  a n d  r e m a i n­

ing on  the p r e m i s e s  o f  a n o t h e r  w i t h o u t  t h e  p e r m i s s i o n  o f  the p e r s o n  in 

c h a r g e  o f  t h e  p r e m i s e s .

* Sec. 6. A S  1 1 . 4 6 . 35 0 ( b )  is a m e n d e d  to r e ad:

(b) F o r  p u r p o s e s  o f  th i s  s e c t i o n ,  a p e r s o n  w h o ,  w i t h o u t  i n t e n t  

to c o m m i t  a c r i m e  o n  the land, e n t e r s  o r  r e m a i n s  u p o n  u n i m p r o v e d  and 

a p p a r e n t l y  u n u s e d  land, w h i c h  is n e i t h e r  f e n c e d  n o r  o t h e r w i s e  e n c l o s e d  

in a m a n n e r  d e s i g n e d  to e x c l u d e  i n t r u d e r s ,  is p r i v i l e g e d  to d o  so 

u n l e s s

(1) n o t i c e  a g a i n s t  t r e s p a s s  is p e r s o n a l l y  c o m m u n i c a t e d  to 

t h a t  p e r s o n  b y  t h e  o w n e r  o f  the l a n d  o r  s o m e  o t h e r  a u t h o r i z e d  p e r s o n ;  

or

(2) n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  b y  p o s t i n g  i n  the 

m a n n e r  d e s c r i b e d  in (c) o f  this s e c t i o n  [IN A  R E A S O N A B L Y  C O N S P I C U O U S  

M A N N E R  U N D E R  T H E  C I R C U M S T A N C E S ] .

* Sec. 7. A S  1 1 . 4 6 . 3 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  tc r e a d :

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  if t h e  n o t i c e

(1) is p r i n t e d  l e g i b l y  in E n g l i s h ;

(2) is at l e a s t  144 s q u a r e  i n c h e s  in size;

(3) c o n t a i n s  the n a m e  a n d  a d d r e s s  of the p e r s o n  u n d e r  w h o s e

a u t h o r i t y  the p r o p e r t y  is p o s t e d  a n d  t h e  n a m e  a n d  t h e  address o f  the 

p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  p e r m i s s i o n  to e n t e r  the prope r t y ;

(4) is p l a c e d  at e a c h  r o a d w a y  o r  a p p a r e n t  w a y  of a c c e s s  

o n t o  t h e  p r o p e r t y ;  a n d

(5) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  t h a t  the p o s t i n g  is 

d i r e c t e d  a g a i n s t  s u c h  as "no t r e s p a s s i n g , "  "no h u n t i n g , "  "no f i s h i n g , "  

"no d i g g i n g , "  o r  a s i m i l a r  p r o h i b i t i o n .
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I n t r o d u c e d :  A / 1 7 / 8 7
R e f e r r e d :  R e s o u r c e s  and
J u d i c i a r y

5 -0 7 5 8 B

IN THE HOUSE BY HOFFMAN

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 198

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the permissive and nonperinissive

use of land."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05 is amended by adding a new chapter to read:

AS 09.45.795, an owner of land who makes land available to the public 

without compensation for recreational purposes owes no duty of care to 

keep the land safe for entry or use by others for recreational pur­

poses or to give a warning of a dangerous condition, use, structure, 

or activity on the land to persons entering for recreational purposes.

(b) Except as provided in AS 09.45.795, an owner of land who 

invites or permits without compensation an individual to use the land 

for recreational purposes does not

(1) make a representation or extend an assurance that the 

land is safe for any purpose;

(2) confer upon the individual who uses the land for recre­

ational purposes the legal status of an invitee or licensee to v:liom a 

duty of care is owed; or

(3) incur liab ility  for injury, loss, or death to an indi­

vidual or property caused by an act or omission of the owner.

(c) Where the owner of land charges a person who enters or goes 

on the land for a recreational purpose, unless the land is  leased by 

the owner to the state or a municipality of the state, consideration

CHAPTER-

Sec. 05.40.(6 l0 .\

RECREATIONAL USE OF LAND

(a) Except as provided ir

HB0198B -1- SSHB 198
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received by the owner for the lease is not compensation within the 

meaning of this section.

(d) This section Joes not limit the liab ility  of an owner of 

land for a w ilful or malicious failure to guard or warn against a 

dangerous condition, use, structure, or activity.

(e) This section may not be construed to relieve a person using 

the land of another for recreational purposes from an obligation to 

exercise cars in the use of the land and in activities on the land, or 

from the legal consequences of a failure to employ care.

(f) An individual using the land of another for recreational 

purposes, with or without permission, is liable for damages to the 

property caused while on the property.

(g) In this section

private ways and buildings, structures, and machinery or equipment 

when attached to the land;

pensation to the owner.

Sec. 05.40.020. PERMISSIVE RECREATIONAL USE. (a) An owner of 

land who invites or permits a person to use land for recreational 

purposes without compensation does not give the person a right to 

continue the use of the land for a recreational purpose without con­

sent .

(b) The permission of an owner of land for recreational use of 

land without posting or fencing or otherwise restricting use of the

(1) "compensation" does not include a processing or appli­

cation fee for a permit to use land for recreational purposes;

"land" means private land, roads, water, watercourses,

(3) "owner" means the possessor of a fee interest, a 

tenant, lessee, occupant, or person in control of the premises;

(4) "recreational purposes" means a use done without com-
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l a n d  d o e s  n o t  r a i s e  a p r e s u m p t i o n  t h a t  t h e  owner  i n t e n d e d  t o  g i v e  t h e
V

public a right to use the land.
/" ^

* Sec. 2.(AS 09.45.7J0 is amended by adding^a_new subsection to read: 

(b) A person who enters upon the land of another to gather

geotechnical dat^ or tSdte^mineral resourcfe^ without lawful authority 

oir license., is  "liable to the owner of that land farZExeb leam ount 

of damages that may be assessed in a c iv il action. If the trespass is

inadvertent, or the defendant had probable cause. to. believe that the 

land on which the trespass was committed was the defendant's own or 

that of the person in whose service or by whose direction the act was 

done, only actual damages may be recovered.

* Sec. 3. AS 09.45.795 is  amended to read:

Sec. 09.45.795. CIVIL LIABILITY FOR PERSONAL INJURIES OR DEATH 

OCCURRING Q̂IMPROVED^R UNIMPROVED LAND. A land [AN] owner [OF 

UNIMPROVED LANDTpTg~not l i abTê Sn tort for damages for the injury to

or death of a person who enters onto or remains on the unimproved

portion of land if

(1) the injury or death resulted from a natural condition 

of the unimproved portion of the property; or [AND]

(2) the person had no responsibility to compensate the

owner for the person's use or occupancy of the property.

* Sec. 4. AS 09.45.795 is amended by adding new subsections to read:

(b) A landowner is  not liable in tort for damages for the injury 

to or death of a person who trespasses on the land of another in

violation of AS 11.46 whether the land is improved jor unimproved.

(c) For the purposes of this section, "unimproved1 means land 

found in it s  natural condition or i f  improved, the improvement was 

placed on the land by a third party without the knowledge or permis­

sion of the owner.
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:. /5. AS 11.46.320J .s* Sec. /5. AS 11.46 .320^/fs amended by adding a new subsection to read:

(tr)—A~violation of (a) of this section includes, but is not 

limited to,

(1) wilfully entering or remaining unlawfully on the prem­

ises of another knowing that the consent to enter or remain on the

premises has been denied or withdrawn by a person in charge of the

premises;

(2) wilfully entering on premises cvned, operated, or con­

trolled by the state or a municipality of the state knowing that

consent to enter the premises has been denied or withdrawn by the 

person in charge of the premises;

(3) without authority of law, going upon and remaining on 

the premises of another after having been denied entry on the premises 

either orally or in writing by the person in charge of the premises or 

after having been forbidden to do so by signs posted under AS 11.46.- 

350(b);

(4) entering enclosed premises of another or premises of

another posted under AS 11.46.350(b) on foot or by a vehicle without

the express or implied consent of the person in charge of the premises

except through a road, airstrip, or other apparent way of access;

(5) hunting, fishing, trapping or removing animal, vege­

table, or mineral material on the premises of another without permis­

sion;

(6) entering the premises of another to remove or use the 

property of another without the permission of the person in charge of 

the premises;

(7) wilfully entering on or crossing over private premises 

to gain access to a valid easement or navigable water;

(8) entering on the premises of another without permission
$
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1 and damaging a part of the premises;

2 (9) knowingly or unlawfully entering or remaining on the

3 premises of another to acquire geotechnical, geological, geophysical,

4 or geochemical data for the purpose of locating minerals;

5 (10) being a person engaged in business for profit, includ-

6 ing hunting or fishing guides, river guides, recreation guides, air

7 taxi operators, and commercial air carriers, entering and remaining on

8 the premises of another without the permission of the person in charge

9 of the premises.

10 * Sec. 6. AS 11.46.350(b) is amended to read:

11 (b) For purposes of this section, a person who, without intent

12 to commit a crime on the land, enters or remains upon unimproved and

13 apparently unused land, which is neither fenced nor otherwise enclosed

14 in a manner designed to exclude intruders, is privileged to do so

15 unless

16 (1) notice against trespass is personally communicated to

17 that person by the owner of the land or some other authorized person;

18 or

19 (2) notice against trespass is  given by posting in the

20 manner described in (c) of this section [IN A REASONABLY CONSPICUOUS

21 MANNER UNDER THE CIRCUMSTANCES].

22 * Sec. 7. AS 11.46.350 is amended by adding a new subsection to read:

23 (c) A notice against trespass is given if  the notice

24 (1) is printed legibly in English;

25 (2) is at least 144 square inches in size;

26 (3) contains the name and address of the person under whose

27 authority the property is posted and the name and the address of the

28 person who is authorized to grant permission to enter the property;

29 (4) is placed at each roadway or apparent way of access
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1 onto the property; and

2 (5) states any specific prohibition that the posting is

3 directed against such as "no trespassing," "no hunting," "no fishing,"

4 "no digging," or a similar prohibition,

$
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O f f e r e d  in t h e  H O U S E  b y  H o f f m a n

TO: S S H B  198

P a g e  4, l i n e  22, A F T E R  " p e r m i s s i o n " :

Add:

" a f t e r  h a v i n g  b e e n  f o r b i d d e n  t o  d o  so b y  s i g n s  p o s t e d  
u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b ) ; "

A M E N D M E N T



PROPOSED CHANGES TO CS SSHB 198
Sec. 5. A S  1 1 . 4 6 . 3 5 0 ( a )  is a m e n d e d  t o  read:

(a) A s  u s e d  in A S  11 .41.300 —  1 1 . 4 1 . 3 5 0 ,  u n l e s s  the c o n t e x t  

r e q u i r e s  o t h e r w i s e ,  " e n t e r  or r e m a i n  u n l a w f u l l y "  m e a n s  to

(1) e n t e r  o r  r e m a i n  in or u p o n  p r e m i s e s  or  in a p r o p e l l e d  

v e h i c l e  w h e n  the p r e m i s e s  or p r o p e l l e d  v e h i c l e ,  at the t i m e  o f  the 

e n t r y  or r e m a i n i n g ,  is n o t  o p e n  to t h e  p u b l i c  a n d  w h e n  t h e  d e f e n d a n t  

is n o t  o t h e r w i s e  p r i v i l e g e d  to d o  so; or

(2) fail to l e a v e  p r e m i s e s  or  a p r o p e l l e d  v e h i c l e  t h a t  is 

o p e n  to the p u b l i c  a f t e r  b e i n g  l a w f u l l y  d i r e c t e d  t o  do  so p e r s o n a l l y  

b y  t h e  p e r s o n  in charge;

(3) e n t e r  or r e m a i n  u p o n  p r e m i s e s  or  in a p r o p e l l e d  v e h i c l e  

in v i o l a t i o n  of a p r o v i s i o n  in an o r d e r  i s s u e d  u n d e r  AS  2 5 . 3 5 . 0 1 0 ( b )  

or 25.35.020j_ [.]

(4) e n t e r  or r e m a i n  o n  p r e m i s e s ,  e v e n  if for the p u r p o s e  of 

g a i n i n g  a c c e s s  to an e a s e m e n t ,  n a v i g a b l e  w a t e r ,  or  o t h e r  p r e m i s e s ,  

h a v i n g  b e e n  f o r b i d d e n  to d o  so b y  the p e r s o n  in c h a r g e  or b y  a sign 

p o s t e d  u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b ) ;

(5) enter, r e m a i n ,  cross, o r  t r a v e l  u p o n  p r e m i s e s  e x c e p t  by 

a d e s i g n a t e d  road, a i r s t r i p  o r  o t h e r  a p p a r e n t  w a y  of a c c e s s ,  w h e n  u s e  

of a n y  o t h e r  w a y  of a c c e s s  h a s  b e e n  p r o h i b i t e d  b y  the p e r s o n  in c h a r g e  

or b y  a sign p o s t e d  u n d e r  A S  1 1 . 4 6 . 3 5 0 ( b ) ;

(6) hunt, fish, t r a p  o r  o t h e r w i s e  s e a r c h  for o r  use 

a n i m a l s ,  p l a n t s ,  or  m i n e r a l s ,  h a v i n g  b e e n  f o r b i d d e n  to  do so b y  the 

p e r s o n  in c h a r g e  or b y  a s i g n  p o s t e d  u n d e r  AS  1 1 . 4 6 . 3 5 0 ( b ) ;

(7) e n t e r  o r  r e m a i n  o n  p r e m i s e s  for p u r p o s e s  o f  f u r t h e r i n g  

a g u i d i n g ,  r e c r e a t i o n  or t r a n s p o r t a t i o n  b u s i n e s s ,  h a v i n g  b e e n  f o r b i d­

de n  to d o  so b y  the p e r s o n  in c h a r g e  o r  b y  a s i g n  p o s t e d  u n d e r  A S  11.- 

4 6 . 3 5 0 ( b ) ;  a n d

(8) d a m a g e  a p a r t  o f  p r e m i s e s  w i t h o u t  the p e r m i s s i o n  of  the

p e r s o n  in charge.

Sec. 6. AS  11.4 6 . 3 5 0 ( b )  is a m e n d e d  to read:

(b) F o r  p u r p o s e s  of t h i s  s e c t i o n ,  a p e r s o n  who, w i t h o u t  i n t e n t
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to c o m m i t  a c r i m e  on the land, e n t e r s  or r e m a i n s  u p o n  u n i m p r o v e d  a n d  

a p p a r e n t l y  u n u s e d  land, w h i c h  is n e i t h e r  f e n c e d  n o r  o t h e r w i s e  e n c l o s e d  

in a m a n n e r  d e s i g n e d  to e x c l u d e  i n t r u d e r s ,  is p r i v i l e g e d  to  do  so 

u n l e s s

(1) n o t i c e  a g a i n s t  t r e s p a s s  is p e r s o n a l l y  c o m m u n i c a t e d  to 

t h a t  p e r s o n  b y  the o w n e r  of t h e  l a n d  or so m e  o t h e r  a u t h o r i z e d  p e r s o n ;  

or

(2) n o t i c e  a g a i n s t  t r e s p a s s  or o t h e r  c o n d u c t  is g i v e n  b y

a sign th a t [IN A R E A S O N A B L Y  C O N S P I C U O U S  M A N N E R  U N D E R  T H E  C 1 R C U M -

S T A N C E S .]

(A) is p r i n t e d  l e g i b l y  in Eng l i s h ;

(B) is at l e a s t  144 s q u a r e  i n c h e s  in size; a n d

(C) c o n t a i n s  t h e  n a m e  and a d d r e s s  of the p e r s o n  u n d e r

w h o s e  a u t h o r i t y  t h e  p r o p e r t y  is p o s t e d  a n d  the n a m e  a n d  t h e

a d d r e s s o f  the p e r s o n  w h o  is a u t h o r i z e d  to g r a n t  p e r m i s s i o n  to

e n t e r  the p r o p e r t y .



P R O P O S E D  S U B S T I T U T E  F O R  S E C T I O N  7 
O F  CS F O R  S P O N S O R  S U B S T I T U T E  F O R  

H O U S E  B I L L  NO. 198

* Sec. 7. A S  1 1 . 4 6 . 3 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n

t o  read:

(c) A  n o t i c e  a g a i n s t  t r e s p a s s  is g i v e n  if  t h e  n o t i c e

(1) is p r i n t e d  l e g i s b l y  i n  E n g l i s h ;

(2) is a t  l e a s t  144 s q u a r e  i n c h e s  in size;

(3) c o n t a i n s  t h e  n a m e  a n d  a d d r e s s  o f  t h e  p e r s o n  

u n d e r  w h o s e  a u t h o r i t y  t h e  p r o p e r t y  is p o s t e d  a n d  t h e  n a m e  a n d  

t h e  a d d r e s s  o f  t h e  p e r s o n  w h o  is a u t h o r i z e d  t o  g r a n t  

p e r m i s s i o n  t o  e n t e r  t h e  p r o p e r t y ;

(4) is p l a c e d  a t  e a c h  r o a d w a y  o r  at  e a c h  w a y  of 

a c c e s s  o n t o  t h e  p r o p e r t y  w h i c h  is k n o w n  t o  t h e  l a n d o w n e r ;  in 

t h e  c a s e  o f  i s o l a t e d  tracts, n o t i c e  m a y  b e  p l a c e d  a l o n g  t h e

p e r i m e t e r  a t  e a c h  c a r d i n a l  p o i n t s  o f  t h e  i s o l a t e d  t r a c t ;  a n d

(5) s t a t e s  a n y  s p e c i f i c  p r o h i b i t i o n  t h a t  t h e  

p o s t i n g  is d i r e c t e d  a g a i n s t  s u c h  as  "no t r e s p a s s i n g , "  "no 

h u n t i n g , "  " n o  f i s h i n g , "  " n o  d i g g i n g , "  o r  a s i m i l a r  

p r o h i b i t i o n .
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P R O P O S E D  S U B S T I T U T E  F O R  S E C T I O N  3 
OF CS F O R  S P O N S O R  S U B S T I T U T E  F O R  

H O U S E  B I L L  NO. 198

*Sec. 3. AS  0 9 . 4 5 . 7 9 5  is a m e n d e d  to read:

Sec. 0 9 . 4 5 . 7 9 5 .  C I V I L  L I A B I L I T Y  F O R  P E R S O N A L  I N J U R Y  OR

D E A T H  O C C U R R I N G  O N  I M P R O V E D  O R  U N I M P R O V E D  LAND.

(a) A n  o w n e r  o f  u n i m p r o v e d  l a n d  ow e s  no d u t y  of  c a r e  to 

k e e p  the l a n d  sa f e  for e n t r y  or use b y  o t h e r s  in v i o l a t i o n  

of A S  11.46, o r  to g i v e  a w a r n i n g  of a d a n g e r o u s  c o n d i t i o n ,  

use, s t r u c t u r e  or a c t i v i t y  o n  the l a n d .

(b) A  l a n d  [AN] o w n e r  [OF U N I M P R O V E D  LAND] is n o t  l i a b l e  in

t o r t  for d a m a g e s  for the i n j u r y  or d e a t h  o f  a p e r s o n  w h o  

e n t e r s  o n t o  o r  r e m a i n s  on the u n i m p r o v e d  p o r t i o n  of the la n d  

if

(1) the i n j u r y  o r  d e a t h  r e s u l t e d  from

(A) the f a i l u r e  o f  the p e r s o n  e n t e r i n g  the la n d  

to e x e r c i s e  care; or

(B) a n a t u r a l  c o n d i t i o n  of  the u n i m p r o v e d  p o r t i o n

of  the p r o p e r t y ;  or

(C) a m a n - m a d e  c o n d i t i o n  on a p o r t i o n  of the

u n i m p r o v e d  p r o p e r t y  e x i s t i n g  a f t e r  th a t  p o r t i o n  of
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t h e  p r o p e r t y  h a s  b e e n  a b a n d o n e d  a n d  t h e  p r o p e r t y

has b e g u n  to r e v e r t  to an u n i m p r o v e d  state; o r

(D) the c o n d i t i o n  o f  a p o r t i o n  o f  land t h a t  w a s  

i m p r o v e d  b y  a t h i r d - p a r t y  w i t h o u t  the k n o w l e d g e  or 

p e r m i s s i o n  of the ow n e r ;  or [AND]

(2) the p e r s o n  h a d  n o  r e s p o n s i b i l i t y  to c o m p e n s a t e  the 

o w n e r  for the p e r s o n ' s  u s e  or  o c c u p a n c y  of the land.

(c) "U n i m p r o v e d  land" s h all i n c l u d e  l a n d  u p o n  w h i c h  the 

c o n s t r u c t i o n ,  i n s t a l l a t i o n ,  o r  p l a c e m e n t  of a n y  s t r u c t u r e ,  

f ixture, d e v i c e  or o t h e r  i m p r o v e m e n t  e n a b l e s ,  a s s i s t s  or 

o t h e r w i s e  f u r t h e r s  the s u b s i s t e n c e  or o t h e r  c u s t o m a r y  or 

t r a d i t i o n a l  u s e s  of s u c h  land, or the h a r v e s t  of t i m b e r  

t h e r e o n ,  i n c l u d i n g  r o a d  c o n s t r u c t i o n  and a c t i v i t i e s  r e l a t i n g  

to r e f o r e s t a t i o n ,  s i l v i c u l t u r e  o r  o t h e r  s i m i l a r  r e s o u r c e  

e n h a n c e m e n t  p r a c t i c e s .

R A T I O N A L E :

M U C H  O F  T H E  P R I V A T E  L A N D  IN S O U T H E A S T  A L A S K A  C O N T A I N S  

L O G G I N G  ROADS. W H E N  T I M B E R  H A R V E S T I N G  IS C O M P L E T E D ,  T H E S E  

L O G G I N G  R O A D S  A R E  P U T  T O  BED, W I T H  C U L V E R T S  A N D  B R I D G E S  R E M O V E D  

A N D  N A T U R A L  V E G E T A T I O N  IS P E R M I T T E D  TO G R O W  O V E R  T H E  ROADS. TH I S  

IS D O N E  A S  R E Q U I R E D  B Y  A L A S K A ' S  F O R E S T  P R A C T I C E S  ACT.
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U N D E R  T H E  C U R R E N T  P R O V I S I O N S  O F  T H I S  BILL, A  P R I V A T E

L A N D O W N E R  W O U L D  N O T  B E  L I A B L E  F O R  I N J U R Y  O R  D E A T H  IF P E R M I S S I O N  

WAS G I V E N  F O R  R E C R E A T I O N A L  USE, N O R  W O U L D  T H E R E  B E  A N Y  L I A B I L I T Y  

F O R  A N Y  I N J U R Y  O R  D E A T H  IF T H E  P R O P E R T Y  W E R E  U N I M P R O V E D .

H O W E V E R ,  B E C A U S E  O F  T H E S E  A B A N D O N E D  RO A D S ,  L I A B I L I T Y  C O U L D  

A T T A C H .  T H E  P R O P O S E D  S E C T I O N  3 A D D R E S S E S  T H I S  C O N C E R N .  

F U R T H E R ,  IF N O  D U T Y  O F  C A R E  IS O W E D  T O  A N  I N V I T E E ,  P E R M I T T E E ,  O R  

L I C E N S E E ,  T H E N  N O  D U T Y  S H O U L D  B E  O W E D  T O  A  T R E S P A S S E R .  THIS 

W O U L D  BE  IN A C C O R D  W I T H  T H E  C O M M O N  L A W  P R I N C I P L E  T H A T  N O  D U T Y  OF

C A R E  IS O W E D  T O  A  T R E S P A S S E R .  T H I S  P R I N C I P L E  S H O U L D  B E  C L E A R L Y

E S T A B L I S H E D  IN T H I S  BILL. T H E  P R O P O S E D  N E W  S E C T I O N  3 F O R  H O U S E  

B I L L  1913 C O V E R S  T H I S  A S  WELL.
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P l e a s e  s e e  a t t a c h e d  a n a l y s i s .

Prepared by : R ic h a rd  I .  Pegues  / D i r e c t o r
Division : A d m i n i s t r a t i v e  / ie r v j /c e s

'/^  c {frach  I j l l g  Sc ha/ 
Approved by Commissioner: A t t o r n e y  G enera
Agency:  D e p a r tm e n t  o f  Law______

r a c e  Berg  SchadSTe" /  
aX

D a te : 

D a te :

J a n u a r y 19, 1988

J a n u a r y 19, 1 ?88

Distribution (by preparer) :  
Legislative Finance 
Legislative Sponsor 
Reque: tor
O ffice o f  Management and Budget 
Impacted Agency(ies) page . or



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution N o .  S S H B  198

R e v i s i o n s  m a d e  by the s p o n s o r  s u b s t i t u t e  c h a n g e d  c e r t a i n  of 

the b i l l ' s  d e f i n i t i o n s ,  but the s u b s t i t u t e  did not m a k e  any s u b s t a n t i v e  

c h a n g e s  to the o r i g i n a l  v e r s i o n  of the bill. C o n s e q u e n t l y ,  the fiscal 

im p ac t  on the D e p a r t m e n t  of Law, n o t e d  in the d e p a r t m e n t ' s  a n a l y s i s  of 

A p r i l  6, 1987, r e m a i n s  the same. B e c a u s e  the b i l l  w o u l d  still

c r i m i n a l i z e  a w i d e  r a n g e  of c o n duct, w h i c h  ha s  t r a d i t i o n a l l y  b e e n  

t o l e r a t e d  b y  A l a s k a  l a n d o w n e r s ,  the b i l l ' s  p o t e n t i a l  for c a u s i n g  a 

s u b s t a n t i a l  i n c r e a s e  in t r e s p a s s  p r o s e c u t i o n s  has not changed. Severe 

b u d g e t  r e d u c t i o n s ,  b o t h  in FY 87 and FY 88, p r e v e n t  the d e p a r t m e n t  f rom 

a t t e m p t i n g  to a s s u m e  this a d d i t i o n a l  c a s e l o a d  w i t h  its redu c e d  

w o r k f o r c e .  If the b i l l  b e c o m e s  law, and f i s c a l  n o t e  f u n d s  are not 

a p p r o v e d ,  the d e p a r t m e n t ' s  a b i l i t y  to e n f o r c e  the law w o u l d  be v e r y  

limited.



"■ • ' : :'35W!RW' . • '■ " ' ...........

C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution N o .  S SHB 198

A T T Y  III B e t h e l  (PPT) A T T Y  III F a i r b a n k s  (PPT) T o t a l

P e r s o n a l  S e r v i c e s 41. A 36.5 77.9

T r a v e l 7.2 7.2 1A.A

C o n t r a c t u a l A . 2 A . 2 8 . A

S u p p l i e s A . 5 A . 5 9.0

E q u i p m e n t 1.5 1.5 3.0

T O T A L 58. 8 53.9 112.7

C o s t s  b e y o n d  

less o n e - t i m e  costs.

FY88 i n c l u d e  a 3 p e r c e n t  a n n u a l  i n f l a t i o n factor,

pees
3 3
  ot ____



Cushion Title
A t t o r n e y  I I I

No. of Positions
1

Kangc/Slcp
22A

Uarg. Unit
PX

Time Status

PPT

Staff Months

12
L o ca t io n

F a i rb a n k s
Flection District

1 9 / 2 0 / 2 1

t ype of  Expenditure Amount
1 2 3

Salary 28.122
Dcncf i l s 8,383
Premium Pay
Oi l ier ..V V.:

Tola l  Personal Services v  ' ■ • 1 36,505
Travel 7 ,200
Conlrac lua l 4 ,200
Commodi t i es 4 ,500
Equipment 1,500
Other

Tola l  Cosl 53,905

Fu nd ing  S o u rce  for To la l C o s l

Federal R e ce ip ts  1002
G . F. M a tch  1003
Genera l Fund  1004 53.905
G F  Program  R e ce ip ts  1005

O ther

Ju s t i f ica t io n

T h i s  p a r t - t i m e  a t t o r n e y  p o s i t i o n  w i l l  be need ed  to  
h a n d le  t h e  i n c r e a s e d  num ber o f  t r e s p a s s  c a s e s  
g row ing  o u t  o f  t h e  a d o p t i o n  o f  SSHB 198. Non- 
p e r m i s s i v e  u s e s  o f  p r i v a t e l y  owned la n d  t h a t  would 
be c r i m i n a l i z e d ,  and t h a t  h e r e t o f o r e  h a v e  been 
t o l e r a t e d  by la n d  o w n e rs ,  have  t h e  p o t e n t i a l  f o r  
c a u s i n g  a l a r g e  i n c r e a s e  i n  t h e s e  c a s e s .  C u r r e n t  
and p r o j e c t e d  b u d g e t  c u t s  a r e  f o r c i n g  th e  d e p a r t ­
ment to  d e c l i n e  e n t i r e  c l a s s e s  o f  m isdem eaner  
c a s e s .  A d d i t i o n s  a t  t h i s  new c l a s s  o f  c a s e  
r e q u i r e  t h i s  new p o s i t i o n .  A l l o c a t i o n  to  th e  
A t to r n e y  I I I  l e v e l  i s  a p p r o p r i a t e  f o r  a t t o r n e y s  
who h a n d le  f i r s t  d e g r e e  m isd e m e a n o rs .

\

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D ep a r tm en t  o f  Law 

U R U  P r o s e c u t i o n

Component F o u r th  J u d i c i a l  D i s t r i c t
Page j of  2
Revised Dale 1/19/88

FY 89



I'osiliun TilIc Attorney III
No. of Positions 

1
Range/Step

22A
Bnrg. Unit

PX
Time Status Staff Months Location Election District

PPT 12 Bethel 25

T ype o f  Expenditure A m o un t

1 2 3

Sa lary ■ 32,310 •

' B e n e fits 9,077 ■

Prem ium  Pay

O th e r

T o ta l Personal S e rv ice s '■ ' :-'v 41,387
T ra v e l 7,200
Con tra ctu a l 4,200
C o m m o d it ie s 4,500
Equ ipm en t 1,500
O th er

T o ta l C o s l 58,787

Fund ing  S o u rce  for T o ta l C o s l

E cd cra l R e ce ip ts  1002
G . F. M a tch  1003
General Fund  I00<1 5 8 , 7 8 7
G F  Program  R ece ip ts  1005

O ther

Justification

This part-time attorney position w ill be needed to 
handle the increased number of trespass cases 
growing out of the adoption of SSHB 198. Non- 
permissive uses of privately owned land that would 
be criminalized, and that heretofore have been 
tolerated by land owners, have the potential for 
causing a large increase in these cases. Current 
and projected budget cuts are forcing the depart­
ment to decline entire classes of misdemeaner 
cases. Additions at this new class of case 
require this new position. Allocation to the 
Attorney III level is  appropriate for attorneys 
who handle f ir s t  degree misdemeanors.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

m m

Department of Law FY 89
Prosecution J Page 2 of 2
Third Judicial D istrict ’ j Revised Dale 1/19/88



REQUEST;______________ ■

S T A T E  O F  A L A S K A
1988 L E G I S L A T I V E  S ES S IO N

BELL VERSION: CSHB 198 (Jud.)PUBLISH DATE: ______________________
F I S C A L  N O T E

Revision Date: A p r i l  14. 1988_____________
Title: "An Act relating to the permissive

a n d  n o n p e r m is s iv e  u se  o f  l a n d . " _______
Sponsor : Hnnsp .Turinpiary________________ _
Requestor: House J u d i c i a r y _________________

Agency Affected: o f  Law
BRU: . P r o s e c u t io n _________________

Components : — All----------------------------

EXPENDITURES/REVENUES: (Thousands of Dollars)
O P E R A T I N G FY 88 FY 89 FY 90 FY 91 FY92 FY 93

P E R S O N A L  SERVICES

TRAVEL
C O N T R A C T U A L
SUPPLIES

EQUIPMENT
L A N D  &  STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G -0- ... - o - .  - o - -0 - _  -o.- . - 9 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
G E N E R A L F U N D  
FEDERAL FUNDS 
OTHER 
TOTAL

-0- - 0- -0- -0- -0- -0-

PO SITIO N S:

FULL-T1ME

PART-'flME

T E M P O R A R Y

-0- -0- -0- -0- -0- -0-

-

ANALYSIS : (Attach a separate page if necessary)
The connittee substitute for HB 198 removed all of the references to the 
criminal law and criminal penalties contained in the original version of 
the bill. Consequently, there will not be a fiscal impact on the Depart­
ment of Law. /n , p 0

f c U J L r f -
Prepared by: R i c h a r d  I .  Pegue£< D i r e c t o r   Phone : i t ^ 5 I 3 6 7 2 _
Division : A d m i n i s t r a t i v e  S o r v i c e s ___________ ,____________  Date: A p r i l  14 . 1988

fauJL U .  r L ^  /& * ■ /
Approved by Commissioner: G race  B erg  S c h a i b l e ,  A t t y .  Gen. Date: A p r i l  14 ,  1988
Agency: D epa r tm en t  o f  Law_______________________________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page —I —  of -1



STATE OF ALASKA L9S7 L EG ISLA T IV E  SESSION
FISCAL NOTE

R E Q U E S T : ______________________________

Revision Date: A p r i l  2 4 .  1987  __________
Title : "An Act relating to permissive
and nonoennissive use of land." 

Sponsor: Repr. Hoffman (bv request)
Requestor: Repr. Hoffman__________

Bill Version : SSHB 198______
Publish Date : _________________ _

Agency Affected : D e p a r tm e n t  o f  L a v
B R U : P r o s e c u t i o n ____________________

Components : T h ir d  J u d i c i a l  D i s t r i c t ,  
F o u r th  J u d i c i a l  D i s t r i c t ______________

E X P E N D IT U R E S /R E V E N U E S : (Thousands o f  Dollars)

OPERATING FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &. STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

7 2 . 6 7 4 . 8 7 7 . 0 7 9 . 3 8 1 . 7
1 4 . 4 1 4 . 8 1 5 . 2 ' l c . 7 1 6 . 2

8 . 4 8 . 7 9 . 0 9 . 3 9 . 6
9 . 0 6 . 2 6 . 4 6 . 6 6 . 8
3 . 0

TOTAL OPERATING 1 0 7 . 4 1 0 4 ,5 1 0 7 . 6 1 1 0 . 9 1 1 4 . 3

CAPITAL

REVENUE

F U N D IN G : (Thousands o f  Dollars)

G E N E R A L  FUND 
F E D E R A L  FUNDS 
O T H E R  

T O T A L

1 0 7 . 4 1 0 4 . 5 1 0 7 . 6 1 1 0 . 9 1 1 4 . 3

P O S IT IO N S :

FULL-TIME
PART-TIME 2 2 2 2 2
TEMPORARY 1

A N A L Y S IS  : (Anach a separate page if necessary)

Please see attached analysis.

R a . L J L  ^  . ?A.AUi^
Prepared by : Richard I. Pegues AlPirector___________
Division : Administrative Services _________

Approved by Commissioner: Grace 3ere Schaxble, Attv. Gen.
Agency: Department of L a w ________________

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
O ffice o f Management and Budget 
Impacted Agency(ies)
Senate Secretary

P h o n e : 4 6 5 - 3 6 7 2 ___________
Date:__ 'A p r i l  j

D ate: S p r x l  24">. 19187"7

page _ L _  of



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e so lu t i o n  No. SSliB 198

Revisions made by the sponsor substitute changed certain of 
the b i l l 's  definitions, but the substitute did not make any substantive 
changes to the original version of the b il l .  Consequently, the fisca l 
impact on the Department of Law, noted in the department's analysis of 
April 6, 1987, remains the same. Because the b i l l  would s t i l l
criminalize a wide range of conduct, which has traditionally been 
tolerated by Alaska landowners, the b i l l ' s  potential for causing a 
substantial increase in trespass prosecutions has not changed. Severe 
budget reductions, both in FY 87 and FY 88, prevent the department from 
attempting to assume this additional caseload with it s  reduced 
workforce. If the b i l l  becomes law, and fisca l note funds are not 
approved, the department's ability to enforce the law would be very 
limited.

page 2_ 0f



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S
SSHB 198

F o r  Bill/Resolution N o . __________________

ATTY III Bethel (PPT) ATTY III Fairbanks (PPT) Total

' ' '

Personal Services 36.9 35.7 72.6

Travel 7.2 7.2 14.4

Contractual 4.2 4.2 8.4

Supplies 4.5 4.5 9.0

Equipment 1.5 1.5 3.0

TOTAL 54.3 53.1 107.4

Costs beyond FY88 include a 3 percent annual inflation factor,
less one-time costs.

page 3. of 1



1’osilion Title

Time Status
A t t o r n e y  I I I

PPT
Staff Months

12

No. of Positions
1

Range/Step
22A

Location
Fairbanks

Harp,. Unit
PX

Flection District 
19/20/21

: ? • • •

Type of Expenditure Amounl
1 2 3

Salary 28,128 : ' . •• • • i '■ • •* :: ' • » v. : .• •: ■ • • : • :

• .

Benefi ts 7,597
Premium Pay .
Other

Total Personal Services 35.725
Travel 7.200
Contractual A . 200
Commodi t ies A ,  500
Equipment 1.500
Other

Total Cosl . .  ,53 ,125 ..............
__

Funding Source for Total Cost
___________

Federal Receipts 1002
G. F. Match 1 0 0 3

General Fund 100-1
I A  Receipts 1 0 0 6

CIP Receipts 1061
Other

_

5.3,125

•: .V -
• : V % .?&*••

“■ . m 4>. . . . .  . .. . .  ,
. :>r' .■ ••• •••• •

Just i f i cat ion
This part-time attorney position will be needed to 
handle the increased number of trespass cases 
growing out of the adoption of SSI1B 198. Non- 
permissive uses of privately owned land that would 
be criminalized, and that heretofore have been 
tolerated by land owners, have the potential for 
causing a large increase in these cases. Current 
and projected budget cuts are forcing the depart­
ment to decline entire classes of misdemeanor 
cases. Additions at this new class of case 
require this new position. Allocation to the 
Attorney III level is  appropriate for attorneys 
who handle first degree misdemeanors.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency
I1RU

Component

Department of Law

Prosecution
Fourth Judicial District

Page 1 of  2
Revised Dale

FY 88



Position Title
A t t o r n e y  I I I

No. or Positions
 1

Range/Step
22A

Barg. Unit
PX

Time Status

PPT
Staff Months

12
Location
Bethel

Flect ion Distr ict
25

Type of Expenditure^ Amount
1 2 3

Salary 29,076
i l c nc f i l j 7,800 f ' 1
Premium Pay s \ [ £ :| .
Other ■, :"i V >%:i '

Total Personal Services . :-Pt{ . . • T 36,876
Travel 7,200
Contractual 4,200
Commodi t ies 4 ,500
Equipment 1.500
Uthcr * ]

Tolal  Cost 54,276
: -V ' ..'.T

Funding Source for Total Cost
Federal R e ce ip ts  1002
G . F . M atch 1003
Gcnci > Fund 1004

1-A Receipts 1006

CIP Receipts 1061
O ilie r

-M-,276.

.

‘ f

Justification

This part-time attorney position w ill he needed to 
handle the increased number of trespass cases 
growing out of the adoption of SS1IB 19fl. Non- 
permissive uses of privately owned land that would 
be criminalized, and that heretofore have been 
tolerated by land owners, have the potential for 
causing a large increase in these cases. Current 
and projected budget cuts arc forcing the depart­
ment to decline entire classes of misdeineaner 
cases. Additions at this new class of case 
require this new position. Allocation to the 
Attorney III level is  appropriate for attorneys 
who handle f ir s t  degree misdemeanors.

R e q u e s t  F o r :

N e w  P o s i t i o n

Age nc y

BRU

C o m p o n e n t

Department of Law

Prosecution
Third Judicial District

Page 2 o f  2
Revised Date

FY 88



From: R ep re sen ta tive  Lyman Hoffman

Sectional analysis of proposed technical changes to SSHB 198 for 
a conmittee substitute.

Section 05.40.010, page 1, line 11 and line 17.
 DELLl'E "Except as provided in AS uy.4p./yp"
AS 09.45.795 is not an exception to the limitation stated on 
Sec. 05.40.010.

Section 05.40.010, page 1, line 15 AFl'LK "warning of a"
 ADD "unknown"

Section 05.40.010, page 1, lines 22, 23, 24.
 DELETE "confer upon the individual who uses the land for

recreational purposes the legal status of an 
invitee or licensee to whom a duty of care is owed"

Refer to memorandum from Dick Bradley to Representative Lyman
Hoffman concerning the 'Vebb" case.

Section 05.40.010, page 2, line 4 AFTER "warn against a"
 ADD "known"

Section 09.45.795, page 3, line 19
 ADD "land or a condition of a portion of the land that was

improved by a third party without the knowledge or 
permission of the owner;

Since SSHB 198 defines "unimproved land" to include improved
land, this is an arkward result.

Section 09.45.795, page 3, line 21
' DELETE * 'property --------------
 ADD "land" •
Improves the language.

Section 09.45.795(b), page 3, line 25
 DLLk'i'i! '"whether tne land is improved or unimproved"
Improves the language.

Section 09.45.795(c), page 3, lines 26 thru 29
 DELLTE entirely.
Moved to Sec. 09.45.795(1).

Section 11.46.320, page 4, line 22, AiTLR "permission":
 ADD "after having been forbidden to do so by signs posted

under AS 11.46.350(b);"



SUMMARY OF SECTION BY SECTION ANALYSIS - SSHB 198

From: R ep resen ta tive  Lyman Hoffman

Section 1.
To encourage private landowners to open their lands for 
recreational use by the public. In exchange for opening private
lands to public use, landowners would be protected from
liability claims by recreational users.

Section 2.
.^i,he""rrgncr=\to go onto another person's land to conduct 

v " geophysical ̂ exploration is a valuable interest which should be
_  protected"'by the law. The mineral explorer who goes onto

another person's land to gather geotechnical data or take
jmnera-L -resources^wimhout permission from the landowner is a 
geotechnical trespasser!'

Section 3.
•Amends so the landowners are protected against liability suits 
resulting from injuries caused by isolated and unknown 
improvements which may be on an individual's land.

Section 4.
States that a landowner is not liable to a trespasser for 
damages for an injury received or wrongful death which occurs on 
a landowner's land whether it is improved or unimproved.

Section 5.
Outlines several forms of trespass which shall be considered 
criminal in nature, and therefore, subject to criminal 
prosecution.

Section 6.
Allows "notice" be given through the use of alternative forms of 
posting.

Section /.
Frovideo specific requirements for posting private land.



TCatE LliOiLJlTMl
LEGISLATIVE AFFAIRS AGENCY

M E M O  R  A  N  D  U  M  F e b r u a r y  2, 1988

POUCH V ■ STATE CAPITOL 
JUNEAU. ALASKA 99B I I 

907-465 3800

S U B J E C T :  U s e  o f  l a n d
( C S SSHB 1 9 8 ( J u d i ciary))

TO: R e p r e s e n t a t i v e  L y m a n  H o f f m a n

FROM: R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  C o u n s e l

(̂2

I n o t e  a l o n g  s t a n d i n g  p r o b l e m  w i t h  the b i l l  t h o u g h  I m a y  
n o t  h a v e  c o m m e n t e d  on it b e f o r e .  T h e  p r o v i s i o n s  of 
Sec. 0 5 . 4 0 . 0 1 0 ( a )  ("no d u t y  to w a r n " )  s e e m  in c o n f l i c t  w i t h  
Sec. 0 5 . 4 0 . 0 1 0 ( d )  ( " l i a b i l i t y  for a f a i l u r e  to w a r n " ) .  It
seems th a t  t h e  l o g i c a l  b a s i s  f o r  the l i a b i l i t y  o f  a n  o w n e r
" f o r  a w i l f u l  or  m a l i c i o u s  f a i l u r e  to g u a r d  or w a r n "  w i l l  
p r o b a b l y  r e s u l t  f r o m  the k n o w l e d g e  of  a c o n d i t i o n  o n  the 
l a n d  a g a i n s t  w h i c h  no  w a r n i n g  w a s  issued. W h i l e  
Sec. 0 5 . 4 0 . 0 1 0 ( a )  i n t e n d s  r e a s o n a b l y  e n o u g h  to a v o i d
l i a b i l i t y  f o r  t h e  o w n e r  w h o  f a i l s  to w a r n  w h e n  h e  is
i g n o r a n t  of t h e  c o n d i t i o n ,  the s i t u a t i o n  of the o w n e r  w h o  
k n o w s  a n d  f a i l s  to warn, a s s u m i n g  p r o o f  is p o s s i b l e  o f  t h a t  
fact, seems to r a i s e  e n t i r e l y  d i f f e r e n t  c o n s i d e r a t i o n s .

I a g a i n  e x p r e s s  m y  c o n c e r n  th a t  w h a t e v e r  is i n t e n d e d  b y  
Sec. 0 5 . 4 0 . 0 1 0 ( c ) ,  it is n o t  e x p r e s s e d  well.

F i n a l l y ,  the u s a g e  of " r e c r e a t i o n a l  p u r p o s e s "  a n d  " w i t h o u t  
c o m p e n s a t i o n "  in the sa m e  s e c t i o n s ,  t a k e n  t o g e t h e r  w i t h  the 
d e f i n i t i o n  at Sec. 0 5 . 4 0 . 0 1 0 ( g ) ( 4 )  s e e m s  a w kward. W h i l e  I 
c o n s i d e r e d  d e l e t i n g  " w i t h o u t  c o m p e n s a t i o n "  t h r o u g h o u t  the 
s e c t i o n  a n d  r e l y i n g  on  t h e  d e f i n i t i o n  to s u p p l y  t h a t  c o n­
cept, it s e ems t h a t  this is a c a s e  w h e r e  a c o m m o n l y  u n d e r ­
s t o o d  p h r a s e  is g i v e n  an  u n c o m m o n  m e a n i n g  a n d  it s e e m s  
b e t t e r  to l e a v e  t h e  p h r a s e s  in the s u b s t a n t i v e  s e c t i o n s  as 
t h e y  are. T h e  l o g i c  o f  t h a t  is th a t  the d e f i n i t i o n  of  
" r e c r e a t i o n a l  p u r p o s e s "  m a y  b e  deleted; the d e f i n i t i o n  is 
a w k w a r d  a n d  a r t i f i c i a l .  B e c a u s e  of the e l i m i n a t i o n  of  the 
d e f i n i t i o n ,  I h a v e  a d d e d  " w i t h o u t  c o m p e n s a t i o n "  to . 'th (e) 
a n d  (f).

If I m a y  be  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : b b  
w k b 2 / 030
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FROM:

P e r m i s s i v e  a n d  n o n p e r m i s s i v e  u s e  of  l a n d  
(CSSSHB 1 9 8 ( Judiciary))

R e p r e s e n t a t i v e  J o h n  S u n d  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y J 
L e g i s l a t i v e  Counsel

J o h n  H a r t l e  has a s k e d  f o r  a n e w  CS; it h a s  b e e n  p r o v i d e d  to 
the c o m m i t t e e .

I h a v e  a d d e d  " u n k n o w n "  in f r o n t  of " d a n g e r o u s  c o n d i t i o n "  in 
Sec. 0 5 . 4 0 . 0 1 0 ( a ) .  I h a v e  a d d e d  " k n o w n "  in f r o n t  of 
" d a n g e r o u s  c o n d i t i o n "  i n  Sec. 0 5 . 4 0 . 0 1 0 ( d ) .  T h e  s u b s e c t i o n s  
t h e n  a r e  c o n s i s t e n t  w i t h  o n e  a n o t h e r  a n d  e s t a b l i s h  a 
r a t i o n a l  p u b l i c  policy.

I h a v e  a d v i s e d  R e p r e s e n t a t i v e  H o f f m a n  t h a t  I b e l i e v e  t h a t  
Sec. 0 5 . 4 0 . 0 1 0 ( c )  s e e m s  o u t  of  focus.

I b e l i e v e  that t h e r e  is a p o l i c y  i m p l i e d  in the b i l l  t h a t  a 
l a n d o w n e r  s h o u l d  n o t  b e  l i a b l e  for a p e r m i s s i v e  r e c r e a t i o n a l  
u s e  o f  o w n e d  l a n d  if t h e  o w n e r  does n o t  r e c e i v e  s u b s t a n t i a l  
consideration, for the use. T h e  c o n s i s t e n t  p h r a s e  " r e c r e a­
ti o n a l  p u r p o s e s  w i t h o u t  c o m p e n s a t i o n "  i n  Sec. 0 5 . 4 0 . 0 1 0  
st a t e s  this policy. P a r t  o f  t h e  p r o b l e m  is th a t  the b i l l  
t h e n  s e e m s  to m a k e  s o m e  e x c e p t i o n s  to t h a t  p o l i c y  that m a y  
p r o v e  d i f f i c u l t  to r e c o n c i l e .  N o t e  Sec. 0 5 . 4 0 . 0 1 0 ( c )  a n d

(g)(1).

I h a v e  n o t  s o l v e d  m y  r e s e r v a t i o n s  a b o u t  Sec. 0 5 . 4 0 . 0 1 0 ( c ) .

If I m a y  b e  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B  :bb 
w k b 2 / 034
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SUBJECT: Use o f  land
[CSSSHB 198( ) ,  4/29/87]

TO: Representative Lyman Hoffman

FROM: Richard A. Bradley
L e g is la t iv e  Counsel

A p o in t has come to  my a t te n t io n  o f  a somewhat te ch n ic a l 
nature  th a t  AFN may wish to  consider.

The b i l l  (a t  page 1, l in e  23 and perhaps elsewhere) uses 
some terminology th a t  may be obsolete. I  r e fe r  to the 
phrase " in v i te e  or lice nse e".

In  Webb v. City and Borough o f  S i t k a , 561 P . 2d 731 (Alaska 
1977) , the Alaska Supreme Court suggested th a t  th a t  term i­
nology and i t s  implied le g al r e s u l ts  was obsolete.

We have decided to j o in  the j u r i s d ic t io n s  which have 
re je c te d  the d iffe ren ce  between the common law 
categories and no longer w i l l  predicate  l i a b i l i t y  o f  a 
landowner upon the s ta tu s  o f  the person entering upon 
the land. We apply in ste ad  ordinary p r in c ip le s  o f  neg­
ligence to  govern the conduct o f  a landowner. The ru le  
th a t  we adopt i s  t h i s : A landowner or owner o f other 
property must act as a reasonable person in  m aintaining 
h is  property in  a reasonably safe  c o n d itio n  in  view o f  
a l l  the circumstances, includ ing  the l ik e lih o o d  o f 
in ju r y  to others, the seriousness o f  the in ju r y  to 
o th e rs, and the burden on the re sp ective  p a r t ie s  o f  
avoiding the r is k .  * * * [Webb, 561 P . 2d a t  733.]

As I  say t h i s ,  I  recognize two th in g s . The Webb case arose 
in  a common law context. Your b i l l  e s ta b lish e s  a s ta tu to r y  
framework and i t  i s , I  assume, the case t h a t  i f  the l e g is la ­
ture  e s ta b lish e s  a s ta tu to r y  framework, the court w i l l  work 
w ith in  th a t  framework and accept the benchmarks o f  the
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framework e stab lished  by the le g is la tu r e ,  even i f  i t  would 
n ot otherwise p re fer th e ir  use.

The o ther p o in t goes back to what I  believe I  have suggested 
before; th a t  the courts  may use these frameworks to  achieve 
what they consider " s u b s ta n t ia l  j u s t i c e " ,  even i f  th a t  
r e s u l ts  in  some te c h n ic a l damage to the law th a t  the le g is ­
la tu r e  has enacted. Another way o f  saying t h i s  i s  simply 
th a t  the terminology o f  " l ic e n s e e ,"  " i n v i t e e , "  and 
" tre sp a sse r"  i s  n ot th a t  precise as applied to  fa c ts  and 
courts  have in  p ast applied the terms le ss  than lo g ic a l ly  
and w ith  an eye on the r e s u l t  sought in  a ca'>e. This  r e s u l t  
r e f l e c t s  le ss  than a p e rfe c t respect fo r  the le g is la t iv e ly  
e stab lish e d  framework - -  but i s ,  I  th ink, the r e a l i t y .

You may wish to  reconsider the p a r t ic u la r  usage and the 
message o f  the Webb case.

I  have included a copy o f  the case fo r  your in form ation.

I f  I  may be o f  fu r th e r  a ss is ta n c e , please advise.

RAB:mkr 
wkb1/094

Enclosure

J i
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D oro thy  E . W E B B , A ppellan t,

W E B B  v. C IT Y  A N D  B O R O U G H  O F SIT K A
Gle as, Alaska. 561 P-2d 731 

ly , o th e r  considera tions n o t p re se n t b e fo re  
e m e rg e  a t  th e  ag e  o f m a jo rity . P ossib le  
ed u ca tio n a l p u rsu its  by th e  ch ild ren  w hich 
b e fo re  w ere  n o t considera tions m ig h t w ell 
in te re s t  th e  fa th e r ,  and  h is p a rtic ip a tio n  in 
fin an c ia lly  a ss is tin g  th e  child  c a n n o t be 
ru le d  o u t

Alaska 731

v.

C IT Y  A N D  B O RO U G H  O F  
SIT K A , A ppellee.

I  am  also troub led  by th e  f a c t  t h a t  to ­
d a y ’s ho ld ing  has s e t  up th e  p resu m p tio n  o f 
m a jo rity  as a vehicle to  c u t  o ff  dep en d en cy  
in so fa r  as th e  ch ild ren  a re  concerned , b u t 
h as s e t  up  no co rrespond ing  p resu m p tio n  
fo r  th e  w ife. P e rh ap s  s ta tis tic a l ev idence 
shou ld  be u tilized  in  c a lc u la tin g  th e  w ife ’s 
chances o f re m a rria g e , an d  th u s  th e  loss o f 
h e r  legal r ig h t to  dependency . S uch  evi­
d en ce  could th e n  be u tilized  as a p re su m p ­
tion  as  ra tio n a l, I believe, as th e  p re su m p ­
tio n  o f  m a jo rity  o p e ra tiv e  a g a in s t th e  ch il­
d ren .

F ina lly , to  allow  the p resu m p tio n  to  be 
a d ju s te d  upon  a  show ing  o f  th e  ch ild ren  o f 

ev idence o f c ircum stances in d ic a tin g  a  
lo n g e r period o f  dependency  o r  ev idence 
fu rn ish in g  a  basis fo r f in d in g  a  co n tin u ed  
ex p ec ta tio n  o f  pecun ia ry  co n trib u tio n s  
beyond  th e  age  o f m a jo rity

is to  u n fa irly  place on the  ch ild ren  a  b u rd en  
w hich can n o t be rea lis tica lly  m et. How  
could a  child o f tw o  years  d e m o n s tra te  th e  
in te n tio n  o f  a  deceased p a re n t to  fin an c ia lly  
p a r tic ip a te  in  an  educa tiona l p lan  w hich is 
to  occur s ix teen  y ea rs  la te r?  W h a t ev i­
d en ce  o f c ircum stances could d e m o n s tra te  
such  an  in ten tio n ?

O n th e  fac ts  befo re  us th e  c c u r t h as  held 
th a t  th e  ex is tence  o f a valid fo u r-m o n th  
m a rria g e  conclusively d em o n s tra te s  th e  d e ­
ceased 's  in ten tio n s  to  su p p o rt his c u r r e n t 
w ife , y e t  th e  m a jo rity  cu ts  o ff  an y  e x p e c t­
ancy  by his tw o ch ild ren  upon th e ir  re a c h ­
in g  th e  ag e  o f legal m a jo rity . Such an  
a p p o rtio n m e n t o f th e  deceased 's  e s ta te  to  
his im m ed ia te  fam ily  seem s to m e to  be 
ju s ti f ie d  now here in  the reco rd .'

I, Appellee herein received social security bene­
fits almost equal to those received by the chil­
dren. workmen's compensation benefits of

N o. 2888. 

S uprem e C o u rt o f A laska. 

M arch 21, 1977.

P ed es trian  sued city  fo r in juries sus­
ta in e d  w hen  she s tubbed  h e r  toe in a  crack  
in sidew alk  and  fell. T he S uperior C ou rt, 
F i r s t  Ju d ic ia l D istric t, T hom as E. Schulz, J . ,  
g ra n te d  su m m ary  ju d g m e n t for c ity  and  
p ed estria n  appealed . T he Suprem e C o u rt, 
•Dimond, J .  p ro  tern., held th a t  co u rt w ill no 
lo n g e r p red ica te  liab ility  o f landow ner upon 
th e  s ta tu s  o f th e  person e n te r in g  upon th e  
land ; th a t  landow ner m u s t a c t as a  reaso n ­
ab le  person  in m a in ta in in g  his p ro p erty  in  a  
reaso n ab le  sa fe  condition  in  view o f  all th e  
c ircum stances, includ ing  th e  likelihood o f  
in ju ry  to  o th e rs , th e  seriousness of th e  in ju ­
ry , an d  th e  bu rden  on th e  respective p a rtie s  
o f avo id ing  th e  risk ; and  th a t  question  o f  
f a c t  ex is ted  as to  w h e th e r th e re  w as neg li­
gence  e ith e r  on p a r t  o f c ity  o r on p a r t  o f 
p ed es tria n .

R eversed  a'nd rem anded .

1. N eg ligence  c=>28

T he  com m on-law  classifications o f  tre s ­
passers, licensees and  inv itees will no lo n g er 
be app lied  in d e te rm in in g  liability  o f a  lan d ­
o w ner; o rd in ary  princip les o f negligence 
g o vern  th e  conduct o f a  landow ner.

2 . N eg ligence  c = 2 8

L andow ner or o w n er o f o th e r p ro p e rty  
m u s t a c t as a reasonab le  person in m ain­
ta in in g  his p ro p erty  in a reasonably  safe

$13,795 which must likely be repaid, a cash 
advance of $35,000, and final payments of 
$130,349.
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condition  in v iew  o f  all th e  circum stances, 
in c lud ing  th e  likelihood o f in ju ry  to  o thers, 
th e  seriousness o f  th e  in ju ry , and  the b u r­
d e n  on t h t  resp ec tiv e  p a rtie s  o f  av o iu irg  
th e  risk.

3. M unic ipal C o rp o ra tio n s  «=»763(1)
T he s ta tu s  o f  p ed es tria n  w hile using 

c i ty ’s sidew alks is n o t so lely  d e te rm in a tiv e  
o f  th e  c ity ’s d u ty  o f care .

4. Ju d g m e n t ®= 185(2)
On m otion  fo r  su m m ary  ju d g m e n t all 

in fe ren ces from  th e  u n d erly in g  fac ts  m ust 
be v iew ed in th e  lig h t m ost favo rab le  to the 
p a r ty  opposing th e  m otion .

5. Ju d g m e n t «=> 180

Issues o f  n eg ligence  a re  genera lly  not 
su scep tib le  to  su m m ary  d e te rm in a tio n , b u t 
shou ld  be reso lved  by tr ia l  in th e  o rd inary  
m an n er.

6 . J u d g m e n t e=» 181(33)

Issue o f f a c t  ex is ted  as to  w hether 
th e re  w as neg ligence  e i th e r  on p a r t  o f pe­
d e s tr ia n  w ho s tu b b ed  h e r  toe in crack in 
sidew alk  and  fe ll o r  on p a r t  o f  city  in 
m a in ta in in g  th e  sidew alk , p rec lud ing  sum ­
m a ry  ju d g m e n t fob city .

7. J u r y  <3=25(2)
P la in tiff  could re ly  on d e fe n d a n t 's  de­

m an d  fo r ju ry  tr ia l o f personal in ju ry  ac­
tion . Rules o f  Civil P rocedu re , ru le  38(b,
d '

W illiam  H. B abcock, S itk a , fo r appellan t.

J a n  Van D ort, F a u lk n e r , B anfield , Doo-
g a n  & Holm es, Ju n e a u , fo r appellee.

/*

B efore  B O O C H E V E R , C h ief Ju s tice , RA- 
B IN O W IT Z , C O N N O R  an d  B U R K E , Ju s ­
tices, and D IM O N D , Ju s tic e  P ro  Tern.

1. In the area where Mrs. Webb fell, there were 
two large cracks about four feet apart, each 
running the full width of the sidewalk. The 
cracks were each three to four inches wide at 
their maximum width and one to one and one- 
half inches deep. The edge of the sidewalk on
one side of at least one ot the cracks was about
one inch above the edge on the other side of
the crack.

D IM O N D , Ju s tic e  P ro  Tern.

D oro thy  W ebb su f fe re d  a  broken  hip . 
w h en  she s tu b b ed  h e r to e  in a  crack  in a 
S itk a  sidew alk  and  fell to  th e  concrete  su r­
fa c e . 1 She b ro u g h t th is  ac tio n  fo r dam ages 
a g a in s t  th e  C ity  & B orough  o f S itk a  (here ­
a f t e r  called  th e  C ity) on th e  theo ry  th a t  th e  
C ity  had  n eg lig en tly  failed  to rem edy  a 
d a i.g e ro u s  condition  o f th e  sidew alk . The 
su p e r io r  c o u rt g ra n te d  th e  C ity ’s m otion fo r 
su m m a ry  ju d g m e n t, ho ld ing  th a t  th e re  w as 
no liab ility  on th e  p a r t  o f th e  C ity. Mrs. 
W eb b  has appealed .

T h e  co u rt, in its  m em orandum  decision, 
a n d  th e  p a rtie s  in th e ir  b rie fs , re fe r  to  the  
s t a tu s  o f M rs. W ebb as  a  licensee o r inv itee  
as  b e a rin g  on  th e  d eg ree  o f  ca re  to  be 
ex e rc ised  by th e  C ity  and  its  re su ltin g  lia­
b il ity  o r non-liab ility  fo r M rs. W ebb’s in ju ­
ry . T his is u n d e rs tan d ab le  because in some 
o f  o u r  p a s t decisions w e h ave  follow ed th e  
v iew s exp ressed  in th e  R e s ta te m e n t o f 
T o rts , w hich a re  re f lec tiv e  o f  th e  com m on 
la w .2 In  som e o f those  cases we have fo l­
low ed  th e  R e s ta te m e n t o f T o rts  in d e te r­
m in in g  th e  various d eg rees  o f  care  w hich an 
occup ie r, possessor o r o w n er o f land m ust 
ex e rc ise  to w ard  a  person  com ing  o ' the  
la n d , an d  w e have looked to  w h e th e r ,ie is a  
tre sp a sse r , licensee o r  in v ite e .3

[1 ] U pon re -ex am in in g  th e  basis / V  
th e s e  decisions, we have  reached  the conclu­
sion th a t  th e  su b tle tie s  and  re f in em en ts  o f 
th e  r ig id  com m on law  classifica tions o f tre s ­
passe rs , licensees and in v itees  adds con fu ­
sion to  th e  law  and  is no lo n g er desirab le  in 
m o d ern  tim es. T his conclusion w as reached  
by th e  S u p rem e  C ourt o f th e  U nited  S ta te s  
ap p ro x im a te ly  18 y ea rs  ago , w hen i t  w as 
held  th a t  th e  law  of a d m ira lty  w ould no t 
recogn ize  th e  sam e d is tin c tio n s  betw een  an

2. Sloan v. Atlantic Richfield Co., 552 P.2d 157, 
160 (Alaska 1976).

3. Kremer v. Carr's Food Center, Inc.. 462 P.2d 
747 (Alaska 1969); Chupach Elec. Assn. v. 
Lewis, 453 P.2d 345, 346-19 (Alaska 1969); 
McKean v. Hammond. 445 P.2d 679 (Alaska 
1968); Correa v. Stephens, 429 P.2d 254. 258 
(Alaska 1967).
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in v i te e  and  licensee as does th e  com m on 
la w . T he c o u rt s ta te d :

T he  d is tinc tions w hich th e  com m on law  
d ra w s  betw een  licensee an d  in v itee  w ere 
in h e r ite d  from  a  c u ltu re  deep ly  roo ted  to 
th e  land , a  cu ltu re  w hich tra ced  m any  of 
i t s  s ta n d a rd s  to  a  h e rita g e  o f feuda lism .. 
I n  a n  e f fo r t  to  do ju s tic e  in  an  in d u s tria l­
ized  u rb a n  society , w ith  its  com plex eco­
n o m ic  and  ind iv idual re la tio n sh ip s , m od­
e r n  com m on-law  co u rts  have  found  it 
n e c e ssa ry  to  fo rm u la te  increasing ly  su b ­
t l e  verba l re fin em en ts , to  c re a te  subclas­
s if ic a tio n s  am o n g  trad itio n a l com m on-law  
ca te g o rie s , and  to  d e lin ea te  fine  g rad a - 

• t io n s  in th e  s ta n d a rd s  o f care  w hich th e  
la n d o w n e r ow es to  each . Y e t even  w ith ­
in  a  s ing le  ju risd ic tion , th e  classifica tions 
a n d  subclassifica tions b red  by th e  com ­
m o n  law  have produced  confusion and  
co n flic t. As new  d is tinc tions have  been 
sp a w n e d , o lder ones have  becom e ob­
sc u re d . T h ro u g h  th is sem an tic  m orass 
th e  com m on law  ha3 m oved, unevenly  
a n d  w ith  h es ita tion , to w ard s “ im posing 
o n  ow ners and occupiers a s ing le  d u ty  o f 
re a so n a b le  ca re  in all th e  c ircum stances."  
[ fo o tn o te s  o m itted ] 4

I n  m ore re c e n t y ears , th e re  has been a 
s ig n if ic a n t  m odern  tre n d  to  abolish th e  clas­
s ic a l d is tinc tions be tw een  tre sp asse r, licen­
se e  a n d  inv itee  as th e  co n tro llin g  fac to r in 
d e te rm in in g  th e  scope and  e x te n t  o f the 
d u ty  o f care  ow ed by la n d o w n e rs5 to  p e r­
so n s  e n te r in g  upon th e  la n d .6 As Chief

4. Kermarec v. Transatlantique, 358 U.S. 625, 
630-31. 79 S.Ct. 406. 410. 3 L.Ed.2d 550. 554- 
55 (1959).

5. W e use the term "landowner" as encompass­
ing also occupiers and possessors of land. See 
C hief judge Bazelon's opinion in Smith v. Ar- 
baugh's Restaurant, Inc.. 152 U.S.App.D.C. 86, 
469 F.2d 97. 99, n. 5 (1972).

6. Annot., 32 A.L.R.3d 508. 520-21 (1970).

7. Smith v. Arbaugh's Restaurant. Inc.. 152 U.S.
App.D.C. 86, 469 F.2d 97. 100. n. 11 (1972).
See Rowland v. Christian, 69 Cat.2d 108, 70
Cal.Rptr. 97. 443 P.2d 561 (1968); Pickard w
C ity and County of Honolulu. 51 Haw. 134. 452
P.2d 445 (1969); Mile High Fence Co. v. Ratio- 
vich. 175 Colo. 537. 489 P.2d 308 (1971).

Judge  B aze lo n  o f th e  D istric t o f C olum bia 
C ourt o f  A p p ea ls  has s ta te d , a t  th e  van ­
g uard  o f  th i s  m ovem en t have been th e  S u­
prem e C o u r ts  o f C aliforn ia , H aw aii an d  Col­
orado, w h ich  have  decisively re je c ted  th e  
d iffe ren ces b e tw een  th e  com m on law  ca te ­
gories .7 O th e r  co u rts  have follow ed th is 
trend  in m o re  re c e n t tim es .8

[2] W e h a v e  decided to  jo in  th e  ju risd ic ­
tions w h ich  have re jec ted  th e  d iffe ren ce  
betw een  th e  com m on law  ca teg o ries  an d  no 
longer w ill p red ica te  liability  o f a  landow n­
er upon th e  s ta tu s  o f th e  person e n te r in g  
upon th e  la n d . W e apply in s tead  o rd inary  
principles o f  neg ligence to  govern  th e  con­
duct o f a  lan d o w n er. T he ru le  th a t  we 
adopt is th is :  A landow ner o r o w n er o f 
o ther p ro p e r ty  m u s t a c t as a reasonab le  
person in  m a in ta in in g  his p ro p e rty  in a 
reasonably  s a fe  condition  in view  of a ll th e  
c ircum stances, includ ing  the likelihood of 
in ju ry  to  o th e r s , th e  seriousness o f th e  in ju ­
ry, and  th e  b u rd en  on the respective  p a rtie s  
of avo id ing  th e  risk .8 W e ad o p t th is  ru le  in 
recognition  o f  th e  fa c t th a t

T he com m on law  is no t a  rig id  and  
a rb i tra ry  code, crystallized  and  im m u ta ­
ble. R a th e r  i t  is flexib le and  a d a p ts  it­
self to  c h a n g in g  conditions. A f te r  all, 
the  com m on  law  “ is b u t th e  accum ulated  
ex p ressio n s o f th e  various jud ic ia l tr ib u ­
nals in th e i r  e f fo r ts  to a sce rta in  w h a t is 
rig h t a n d  ju s t  be tw een  ind iv iduals w ith  
respect to  p riv a te  d ispu tes ."  W h a t m ay 
be co n sid e red  a ju s t  disposition o f a  dis-

8 . Smith v. .-Irbaugh's Restaurant, Inc.. supra n.
11. See 32 A.L.R.3d 508, 520-21 (1970) 2nd 
October 1976 Supplement. Supples v. Canadi­
an Nat'/. R.R. Co.. 53 A.D.2d 1017, 336 N.Y. 
S,2d 489. 490 (1976); Mariorenzi v. Joseph Di- 
Ponte. Inc.. 114 R.I. 294. 333 A.2d 127 (1975).

9. This is the rule or test announced by the 
Court of Appeals lor the Dist. of Columbia in 
Smith v. Arbaugh's Restaurant. Inc.. 152 U.S. 
App.D.C. 86. 469 F.2d 97, 100 (1972).
In essence w e have followed this rule, without 
extensive discussion, in holding that the State 
of Alaska has a duty to exercise reasonable 
care to m aintain slate highways in a reason­
ably safe condition. State v. Abbott. 498 P.2d 
712. 725 (Alaska 1972).

ft: V.C. :
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p u te  a t  one s ta g e  of h is to ry  m ay no t be 
t h e  sam e  a t  a n o th e r  s ta g e , considering  
c h a n g in g  social, econom ic and o th e r  con­
d i t io n s  of society , [foo tno te  o m itted ] 10

T h e  rea so n s  g iv en  by th e  cou rts  fo r  abo li­
tion  o f  th e  trespasser-licensee-inv itee  d is­
tin c tio n s  a re  persuasive. In  th e  w ords of 
C h ie f J u d g e  B azelon, fo r exam ple:

I t  is th e  g en iu s  o f th e  com m on law  th a t  it 
re co g n ize s  changes in  o u r social, econom ­
ic, a n d  m oral life. L egal c lassifications 
su ch  a s  tre sp a sse r  and  licensee a re  ju d i­
c ia l c re a tio n s  w hich should be c a s t  aside 
w h e n  th e y  a re  no lo n g er useful as con­
tro l l in g  too ls fo r  th e  ju ry . The princip le 
o f  s c a re  decisis w as no t m e a n t to  keep a 
s t ra n g le h o ld  on developm ents w hich a re  
re sp o n siv e  ir new  values, experiences, 
an d  c ircu m stan ces . In  o u r opinion, the 
tim e  h a s  com e to  p u t an  end  to o u r to ta l 
re lia n c e  on these  com m on law  labels and 
to  a llo w  th e  f in d e r  o f f a c t  to focus on 
w h e th e r  th e  landow ner has exercised  
" re a so n a b le  ca re  u n d e r all th e  c ircum ­
s ta n c e s .” T h a t s ta n d a rd  con ta in s the 
f le x ib ili ty  necessary  to  allow  th e  ju ry  to 
ta k e  acco u n t o f th e  in fin ite  v a rie ty  of 
fa c t s i tu a t io n s  w hich a f fe c t the fo resee­
ab ility  o f  p resence and  in ju ry , and  the 
b a lan ce  o f  values w hich d e te rm in es  th e  
a llo ca tio n  o f th e  costs and  risks o f hum an  
in ju ry , [fo o tn o te s  o m itted ] 11

[3] In  ap p ly in g  to  th is case th e  ru le  we 
adopt, w e  a r e  no t ho ld ing  th a t  th e  C ity , as 
landow ner, is now  an  in su re r o f i t s  p ro p e rty  
or th a t  it  m u s t en d u re  un reasonab le  b u r­
dens to  m a in ta in  its  p roperty . W hat w e do 
hold is th a t  th e  s ta tu s  o f Mrs. W ebb, w hile 
using th e  C ity ’s sidew alks, is no t solely d e ­
te rm in a tiv e  o f  th e  C ity ’s du ty  o f care  ow ed 
to her. W e recognize, o f course, ti .u t the 
c ircu m stan ces o f Mrs. W ebb’s p resence on

10. State v. Afi/iTis, 555 P.2d 1216, 1223 (Alaska 
1976) (dissenting opinion of Chief Justice Boo- 
chever. quoting from Howarth e. Pfeifer. -143 
P.2d 39. 44 (Alaska 1968).

11. Smith v. Arbaugh's Restaurant. Inc.. supra 
n. 8 at 105.

12. Id., at 105-06.

the  C ity’s p ro p e r ty  have  som e re la tion  to 
the  question  o f  th e  C ity ’s liability . T his is 
so because th e  fo reseeab ility  o f h e r p res­
ence d e te rm in es  in p a r t  (a) th e  likelihood of 
in ju ry  to her, a n d  (b) th e  e x te n t to w hich 
the  C ity m u s t ta k e  ac tion  or th e  in te re s t it 
m u s t sacrifice  tc  avoid  th e  risk  of in ju ry  to  
one such as M rs. W ebb .12

A lthough  th e  tr ia l co u rt in th is case re ­
fe rred  to Mrs. W ebb as a "licensee”, i t  did 
ad o p t in essence th e  ru le  we s ta te  in th is 
case by holding th a t  th e  C ity ’s d u ty  w as to 
exercise  reasonab le  ca re  to  m ain ta in  its 
sidew alks in a rea so n ab ly  safe  condition for 
trav e l. I t  also held  th a t  “ th e re  is no a f ­
firm a tiv e  d u ty  to  re p a ir  [all] 13 cracks o r 
o th e r conditions in  m unicipal sidew alks, and 
th a t  th e re  w as no ev idence th a t  the condi­
tion  o f th e  sidew alk  w here  Mrs. W ebb fell 
and  w as in ju red  m ade  i t  un reasonably  safe  
[sic] for trav e l.” On th is  basis, th e  superio r 
co u rt g ran ted  th e  C ity ’s m otion fo r sum m a­
ry  judgm en t.

[4] From  co n sid e rin g  Mrs. W ebb’s a n ­
sw ers to the C ity ’s in te rro g a to ries , and  
from  her deposition , it  appears th a t  the 
sa lie n t ia c ts  as to  th e  condition  o f the  side­
w alk  and  Mrs. W eb b ’s in ju ry  a re  la rgely  
und ispu ted . B u t th e r e  is still le f t the p r i­
m ary  issue of w h e th e r  th e  C ity had m ain ­
ta ined  th e  sidew alk  in  a  reasonably  safe  
condition  in view  o f  all th e  circum stances, 
includ ing  the likelihood o f in ju ry  to  o thers, 
th e  seriousness o f  th e  in ju ry , and  the b u r­
den  o f avoiding th e  risk . In d e te rm in in g  
th a t  issue, the g e n e ra l ru le  is th a t  on a  
m otion fo r su m m ary  ju d g m e n t all in fe ren c ­
es from  the u n d e rly in g  fac ts m ust lie 
view ed in the lig h t m ost favorab le  to the 
p a r ty  opposing th e  m otion— in this ease, 
Mrs. W ebb."

was accidentally omitted when the memoran­
dum of decision w as typed."

14. McKean v. Ilammord, 445 P.2d 679, 6S2 
(Alaska 1968); Gross . Southern Ry. Co., 414 
F.2d 292. 297 (5th Cir. 1969): United States e. 
Diebold. Inc., 369 U.F. 654. 655. 82 S.Cl. 993. 8 
L.Ed.2d 176. 177 (1962).

13. In its brief on appeal the City suggests that
"it is reasonable to conclude that the word 'a ir
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In  ad d ition  to  th e  issue o f th e  C ity 's 
neg lig en ce  u n d e r th e  ru le  adop ted  here, it  is 
conceivable  th a t  if  neg ligence  is found on 
th e  p a r t  o f th e  C ity , th e re  w ould rem ain  th e  
issue o f  w h e th e r  M rs. W ebb h erse lf w as 
n e g lig e n t, and  if  so, to  w h a t d eg ree  h e r lack 
o f  c a re  co n tr ib u ted  to  h e r  in ju ries  u n d e r th e  
d o c tr in e  o f co m p ara tiv e  neg ligence, which 
w e recen tly  ad o p ted  in A la sk a .15

[5] A s a g en e ra l ru le , issues o f negli­
gence  a re  g en e ra lly  n o t su scep tib le  to sum ­
m a ry  d e te rm in a tio n , b u t should be resolved 
by  tr ia l  in  th e  o rd in a ry  m an n e r .10 T he re a ­
son fo r  th is  ru le  is:

[B jecause  o f th e  e lusive n a tu re  o f the  
co ncep t o f neg ligence, th e  d e te rm in a tio n  
o f  th e  ex is ten ce  o f w hich req u ires  th e  
fo rm in g  o f a  ju d g m e n t as to  th e  reaso n a­
b leness o f th e  conduct o f th e  p a rtie s  in 
th e  l ig h t o f a ll th e  c ircum stances o f th e  
case. I f  reaso n ab le  m inds could d raw  
d if fe re n t  in fe rences and  reach  d if fe re n t 
conclusions fro m  th e  fac ts  th e  issue m ust

15. Kaatz v. State. 540 P.2d 1037 (Alaska 1975). 
See also Butaud v. Suburban Marine & Sport­
ing Goods. Inc., 555 P.2d 42 (Alaska 1976).

16. McKean v. Hammond, 445 P.2d 679, 682 
(Alaska 1968); Lillegraven v. Tengs, 375 P.2d 
139, 142 (Alaska 1962); 6 Pt. 2 Moore's Federal 
Practice § 56.17 a t 56-946 (1976). There are a 
growing number of exceptions to this general 
rule, 6 Pt. 2 Moore's Federal Practice, id., at 
56-948-51. but we do not believe this case 
presents such an exception.

17. Gross v. Southern Rv. Co., 414 F.2d 292, 297 
(5th Cir. 1969), quoting from Harvey v. Great 
Atlantic & Pacific Tea Co., 388 F.2d 123. 125 
(5th Cir. 1968).

18. The "reasonable minds could differ" test is 
that which we apply under Civil Rule 50 on 
motions for a directed verdict or for judgment 
not withstanding the verdict. National Bank of 
Alaska v. McHugh, 416 P.2d 239. 242 (Alaska 
1966); Poulin v. Zartman, 542 P.2d 251. 273
(Alaska 1975). See also 10 Wright and Miller. 
Federal Practice and Procedure § 2713 (1973).

be reserv ed  fo r tria l. (c ita tions
o m itte d ) 17

[6 ,7 ]  W e believe th a t  reasonable  m inds 
could d if fe r  on the  question  of w hether 
th e re  w as neg ligence in th is  case, e ith e r  on 
th e  p a r t  o f  th e  C ity  o r  on th e  p a r t  o f Mrs. 
W ebb, o r  b o th .18 T herefo re , these  issues 
should  be p resen ted  to  a  ju ry  fo r d e te rm i­
n a tion , r a th e r  th an  b e in g  disposed o f on a 
m otion fo r  su m m ary  ju d g m e n t .19

T he ju d g m e n t is rev ersed  and th e  case is 
rem an d ed  fo r  fu r th e r  proceedings n o t in­
c o n sis ten t w ith  th e  view s expressed in th is 
opinion.

R E V E R S E D  and  R EM A N D ED .

E R W IN , J .,  no t p artic ip a tin g .

1°  ! KEtKUMBERSrSlEMirsuio

The City argues mat it is entitled to summary 
judgment because Mrs. Webb did not produce 
c.ny admissible evidence which controverted 
the evidence relied upon by the City in support 
of its motion for summary judgment. Our re­
sponse to  this is. as we have stated, that based 
on Mrs. Webb's answers to the City's interrog­
atories and upon her deposition which was 
taken by the City, issues of fact are raised 
which should be tried and not disposed of by 
summary judgment. It makes no difference 
whether such issues of fact appear from mate­
rial presented by the City or by Mrs. Webb.

19. Mrs. Webb did not demand a [rial by jury as 
she might have done under Civil Rule 38(b). 
But the City did demand "a jury trial of all 
issues which may be tried by a jury in this 
action". This demand may be relied upon by 
Mrs. Webb, since Civil Rule 38(d) provides in 
part that "A demand for trial by jury made as 
herein provided may not be withdrawn without 
the consent of the parties". See 5 Moore's 
Federal Practice § 38.45 at 344.1-3 (1976).
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Bob Herron has asked th a t  we comment on suggested changes to  
SSHB 198 o ffere d  by the Alaska R a ilro a d  Corporation. Bob 
has a lso  provided me w ith  a copy a lso  u f  ARRC's 
j u s t i f i c a t i o n  fo r  the changes.

I  w i l l  o f fe r  my comments w ith  reference to  the se ctio ns o f  
SSHB 198.

Sec. 05.40.01 0 (a) . The ARRC proposal deletes the reference 
to  AS 0 9 . 4 5 . 7 9 b . They suggest th a t  the p ro v is io n  be deleted 
because "AS 09.45.795 i s  n o t, in  f a c t ,  an exception to  the 
l im i ta t io n  s ta te d " in  Sec. 05.40.010. The p o in t seems 
v a l id ;  the two provisions do, on the other hand, address 
s im ila r  concepts and i t  i s ,  I  believe, in e v ita b le  th a t  they 
w i l l  be construed together, whether or not the in tro d ucto ry  
m a te ria l i s  included.

ARRC suggests th a t  " fo r  re c re a tio n a l  purposes" be deleted 
twice in  the subsection. They suggest th a t  the d e le tion  
solves l i a b i l i t y  problems. I  see no problem w ith  i t s  
d e le tio n ; i t  seems f a i r  to note th a t  the a c tu a l  use, i f  not 
re c re a tio n a l,  should not create problems fo r  a landowner 
intending to permit th a t  use.

F in a l ly ,  the l a s t  phrase added, a suggestion th a t  t h i s  
chapter repeals and replaces the common law, i s  in te r e s t in g .  
I  am concerned, however, th a t  the chapter may n o t,  in  f a c t ,  
completely "replace" a l l  the understandings th a t  are 
addressed in  the common law o f  the re c re a tio n a l  use o f  land.
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I f  I  am co rrect th a t  the issues addressed in  the common law 
are n ot completely replaced, then i t  i s  a t  le a s t  awkward and 
probably misleading to  include th a t  statem ent. I  would not 
include i t .

Sec. 0 5 .4 0 .0 1 0 (b ) . My comments regarding the reference to 
AS 09.45.795, above, a lso  apply here.

Nothing i s  added, in  co ntext, by the " d ir e c t ly  or 
in d ir e c t ly "  or the "thereby" and I  would n ot add them.

The suggested change from " in d iv id u a l"  to  "person" may have 
some p o licy  goal. As a m atter o f  d r a f t in g  s ty le ,  we prefer 
to  use " in d iv id u a l"  when everyone contemplated by the 
se c tio n  w i l l  be a n a tu r a l  person (as opposed to  a r t i f i c i a l  
persons l ik e  corporations, a s s o c ia t io n s ,  e t c . ) .  When I  
d ra fte d  t h i s  p ro v is io n , th a t  was my e xp ectation. I f  I  was 
in c o rre c t,  the language may be changed.

In  the suggested change to  (b )(2 ) ,  I  world not make any o f
the changes suggested: (1) "such" i s  not good usage and we
generally  avoid i t s  use; (2) the question o f  " in d iv id u a l"  
vs. "person" should be c o n s is te n t w ith  your e a r l ie r  
determ ination; (3) " fo r  re c re a tio n a l purposes" may be 
desirable to  l i m i t  the a p p lic a tio n  o f  the se c tio n  on the 
assumption th a t  i f  some other purpose i s  involved, then 
AS 09.45.795 may be im plicated.

In  the suggested change to  (b )(3 ) ,  the "assume
r e s p o n s ib i l i ty  fo r "  phrase adds nothing new. The 
s u b s t i tu t io n  o f  " th a t  person" fo r  "the  owner" makes the 
language le ss  c le a r. I  recommend ag ainst each suggestion.

Sec. 0 5 .4 0 .0 1 0 (c ).  ARRC suggests the d e le tio n  o f  th is  
subsection. I  believe th a t  I  may have expressed some 
re se rva tio n s  about th is  se c tio n , in  p a rt because I  am n ot 
sure th a t  the language o f  the se ctio n  c le a r ly  expresses i t s  
purpose. The ARRC commentary f a i l s  to  o f fe r  a reason fo r  
i t s  d e le tio n . In  the circum stances, I  have no in s ig h ts  to  
o f fe r  on the suggestion.

Sec. 0 5 .4 0 .0 1 0 (d ) . ARRC suggests two changes: The f i r s t
would require th a t  the owner s fa i lu r e  to  guard or warn 
about the dangerous condition  be both " w i l l f u l  and 
m a lic io u s " ,  in  place o f  the e a r l ie r  " w i l l f u l  or m a lic io u s".
I  have no preference though I  believe th a t  the new t e s t  w i l l  
be d i f f i c u l t  to  meet and may, from a public  p o licy  
perspective, be unreasonable.
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The second change seems in te r n a l ly  in c o n s is te n t  and, as 
s ta te d , I  suggest th a t  i t  not be added. On the other hand, 
the ARRC suggestion may be th a t  the se ctio n  not l i m i t  the 
l i a b i l i t y  o f  an owner when the owner receives "va luab le" 
compensation (as opposed to the nonvaluable compensation 
suggested in  Sec. 0 5 .4 0 .0 1 0 (g )(1 )) ,  th a t  i s ,  an owner who 
receives re a l  compensation fo r  the use o f  the land owes a 
higher duty to  p ro te c t and warn and would, th e re fo re , more 
reasonably be held l ia b le  fo r  a fa i lu r e  in  th i s  area. This 
l a t t e r  concept would not be unreasonable; i t  i s  n o t,  
however, what the ARRC suggested se c tio n  says.

Sec. 0 5 .4 0 .0 1 0 ( e ) . I t  may be th a t  the a d d itio n  here o f  
"w ith out compensation" i s  intended to  s u b s t i tu te  fo r  the 
d e le tio n  o f  Sec 0 5 .4 0 .0 1 0 (c ). I  wonder whether i t  is  
desirable to  add the concept o f  " to  the p u b lic " ;  the user 
w i l l  lo g ic a l ly  be a th ir d  party  or a stranger to  the owner. 
At th a t  p o in t ,  the "p u b lic"  seems an imprecise (and new) 
concept.

Sec. 0 5 .4 0 .0 1 0 ( f ) .  The changes seem to  be nonsubstantive.
At the same time, I  again note th a t  the ad d itio n  o f  "w ith  or 
w ith o ut perm ission" adds nothing; i f  permission is  
i r r e le v a n t ,  the phrase may be deleted w ith o u t lo s s .

Sec. 0 5 .4 0 .0 1 0 (g )(1). I  have several observations. The 
"a d m in is tra tiv e  fee" suggested seems included w ith in  the 
concept o f  "processing or a p p lic a tio n  fee" already in  the 
se c tio n . I t  i s  unwise to  suggest a p a r t ic u la r  purpose fo r  
an a d m in is tra tiv e  fe e ; the danger i s  th a t  the purpose 
expressed might be construed to  be the only purpose 
perm itted.

And, i f  I  understand the purpose o f  the reference to a 
"le ase  entered in to  between an owner and the s ta te ,  a 
m u n ic ip a lity  o f  the s ta te ,  or a public corporation  o f  the 
s ta te " ,  I  believe th a t  i t  should be handled d i f fe r e n t l y .
The se c tio n  does not seem to  address the s i tu a t io n  where the 
s ta te ,  a m u n ic ip a lity  o f  the s ta te ,  or a public  corporation 
enters in to  a lease w ith  an owner to  make land a v a ila b le  fo r  
re c re a tio n a l  purposes. While i t  may be appropriate fo r  the 
le g is la tu r e  to  conclude th a t  the s ta te  owes no duty o f  care 
to  re c re a tio n a l  users o f  land when i t  a f f i r m a t iv e ly  leases 
land to make i t  a v a ila b le  fo r  re c re a tio n a l  purposes, I  do 
not believe th a t  th i s  public p o licy  should be expressed in  a 
d e f in i t io n s  se c tio n .
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On the other hand, there is  a d iffe re n c e  when the s ta te  
leases land fo r  a p a r t ic u la r  purpose--as compared to  a 
s i tu a t io n  where the owner simply permits use w ith o ut any 
promises th a t  the land is  su ite d  to sp e c ifie d  uses.

Depending on your views, you may wish to  suggest th a t  ARRC 
re c a s t  i t s  suggestion.

Sec. 0 5 .4 0 .0 1 0 (g )(2 ) .  The b i l l  does not seem to  have been 
intended to  address the problems o f  public owners o f  land; 
whether i t  solves those problems seems un clear. I t  seems 
th a t  a "bridge" i s  a " s tr u c tu r e "  and thus th a t  change is  
unnecessary.

Sec. 0 5 .4 0 .0 1 0(g )(4 ).  I n i t i a l l y ,  I  note th a t  the 
amendments suggested do not tra c k  SSHB 198; in  my view, the 
generic approach followed in  th a t  subsection i s  always 
b e tte r  than the laundry l i s t  suggested by ARRC. The "but i s  
n ot l im ite d  to "  phrase fo llow ing  " in c lu d e s" i s  ty p ic a l ly  
unnecessary and not used in  le g is la t iv e  d r a f t in g .  The 
extent o f  the examples to be o ffe re d  i s  u s u a l ly  su b je ctive ; 
those o ffe re d  are n e ith e r  objectionable  nor necessary. The 
b e tte r  choice i s  to  use the format found in  SSHB 198.

Sec. 0 5 .4 0 .0 2 0 (a ) .  In  my view the "e i th e r  d ir e c t ly  or 
in d ir e c t ly "  phrase i s  unnecessary, The phrase added a t  the 
end o f  the subsection i s  unnecessary because i t  i s  c le ar  as 
a m atter o f  adverse possession law th a t  an adverse 
possession claim  cannot r e s u l t  from a permitted use.

Sec. 0 5 .4 0 .020Kb). The suggested changes are la w y e r-ta lk  
and add nothing to the meaning o f  the se c tio n .

Sec. 09.45.730. No changes suggested.

Sec. 0 9 .4 5 .7 9 5 . In  Sec. 0 5 .4 0 .0 1 0 (a ), above, the ARRC 
suggested the e lim in a tio n  o f  the reference to  AS 09.45.795;
I  am somewhat persuaded o f the correctness oi th e ir  
suggestion, but I  wonder whether the cross rererence here is  
any more necessary. As a m atter o f  s ty le ,  I  would prefer 
n o t to  use terms in  AS 09 th a t  re ly  on d e f in i t io n s  contained 
w ith in  AS 05; i f  the terms require d e f in i t io n ,  then they 
should be defined in  AS 09. I  would n ot add "w ith  or 
w ith o u t perm ission"; i f  permission i s  in  f a c t  i r r e le v a n t ,  as 
I  agree, then a reference to  the concept need not be added. 
The m a te r ia l  added a f t e r  the "o r"  in  (1) adds ideas found in  
SSHB 198 a t  S e :.  0 9 .4 5 .7 9 5 (c ) ;  the change i s  reasonable
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since SSHB 198 defines "unimproved land" to  include improved 
land, an awkward r e s u l t .  The change in  (2) i s  an 
improvement.

Sec. OS'.45. 795(b) . As suggested above, I  would not use 
d e f in i t io n s  from a d i f fe r e n t  t i t l e .  The suggestion th a t  
"whether the land i s  improved or unimproved" be deleted i s  a 
good one.

Sec. 0 9 .4 5 .7 9 5 (c ) .  The suggestion i s  th a t  i t  be deleted; 
the m a te ria l has been moved Sec. 0 9 .4 5 .7 9 5 (1 ). The 
suggestion i s  reasonable.

Sec. 1 1 .4 6 .3 2 0 (c ) (2 ). We do not use the term " p o l i t i c a l  
sub d ivision  o f  the s ta te "  but ra th e r ,  i f  th a t  i s  what i s  
intended, "m u n ic ip a lity  o f  the s ta te " .  Whatever the 
s tru c tu re  o f  ARRC or, fo r  th a t  m atter, the U n iv e rs ity  o f  
Alaska, they should be included w ith in  the term " s t a t e "  or 
" a g e n c y  o f the s t a t e . "  I t  makes much more sense to  expect 
ARRC to  be included when an in s tr u c t io n  i s  given to an 
agency o f  the s ta te  than the opposite, where they are not 
included unless the le g is la tu r e  s p e c i f ic a l ly  includes them. 
I f  you wish to  add a d e f in i t io n s  se ctio n  to  th a t  e f f e c t ,  
th a t  would be c e r ta in ly  solve the problem; I  believe th a t
the term "pub lic  corp oration" i s  ambiguous and should be
avoided.

One s o lu tio n  i s  to  delete (c )(2 )  and r e ly  on (c)(1)  to  cover 
the s i tu a t io n ;  I  do n ot understand the need fo r  both o f  
them.

Sec. 1 1 .4 6 .3 2 0 (c )(10). I  believe I  have addressed the 
"included but n o t l im ite d  to "  usage above; I  would make no 
changes to (c ) (1 0 ) .

Sec. 1 1.4 6 .3 5 0 (b ). No change suggested.

Sec. 11 .4 6 .3 5 0 ( c ) . No change suggested.
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S e c t i o n  b y  S e c t i o n  An a l y s i s

T h i s  l e g i s l a t i o n  i s  d e s i g n e d  t r  p r o v i d e  l a n d o w n e r s  w i t h  b e t t e r  r e g u l a t i o n s  r e g a r d i n g  t h e  u s e
a n d  m a n a g e m e n t  o f  p r i v a t e l y  o w n e d  l a n d s .

S e c t i o n  1

S e c t i o n  1 a d d s  a  n e w  c h a p t e r  t o  T i t l e  5  w h ic h  a d d r e s s e s  r e c r e a t i o n a l  u s e  o f  p r i v a t e  l a n d .  
T h e  f v r p o s e  o f  t h i s  a m e n d m e n t  i s  t o  e n c o u r a g e  p r i v a t e  l a n d o w n e r s  to  o p e n  t h e i r  l a n d s  to  
r e c r e  . t i o n a l  u s e  b y  t h e  p u b l i c .  In  e x c h a n g e  f o r  o p e n i n g  p r i v a t e  l a n d s  to  p u b l i c  u s e ,  
l a n d  A vners  w o u ld  b e  p r o t e c t e d  f r o m  l i a b i l i t y  c l a i m s  b y  r e c r e a t i o n a l  u s e r s .

U n d e r  t h e  p r o p o s e d  s t a t u t e ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  in  t h e  A c t ,  a  l a n d o w n e r  w i l l  o w e
n o  d u t y  o f  c a r e  t o  k e e p  t h e  l a n d  s a f e  f o r  e n t r y  o r  u s e  b y  o t h e r s  f o r  r e c r e a t i o n a l
p u r p o s e s . * N o r  w i l l  a  l a n d o w n e r  b e  r e q u i r e d  to  w a r n  p e r s o n s  u s i n g  tine l a n d  o f  a  d a n g e r o u s  
c o n d i t i o n ,  u s e ,  s t r u c t u r e  o r  a c t i v i t y  o n  t h e  l a n d ,  s o  lo n g  a s  t h e  u s e  i s  r e c r e a t i o n a l  in  
c h a r a c t e r .  F u r t h e r m o r e ,  u n d e r  t h e  A c t ,  a n  o w n e r  w h o  d i r e c t l y  o r  i n d i r e c t l y  i n v i t e s  a  p e r s o n  
t o  u s e  h i s  p r o p e r t y  f o r  r e c r e a t i o n a l  p u r p o s e s  d o e s n ' t  e x t e n d  a n y  a s s u r a n c e  o f  s a f e t y ,  c o n f e r  
l e g a l  s t a t u s  a s  a  l i c e n s e e  o r  i n v i t e e ,  o r  a s s u m e  r e s p o n s i b i l i t y  f o r  a n y  i n j u r y  t o  u s e r s  c a u s e d  
b y  o t h e r  r e c r e a t i o n a l  u s e r s .  T h e  A c t ,  t h e r e b y ,  p l a c e s  i n v i t e e s ,  l i c e n s e e s ,  a n d  t r e s p a s s e r s  o n  
t h e  s a m e  f o o t i n g  i f  t h e y  a r e  r e c r e a t i o n a l  u s e r s .  S h o u ld  a n  i n d i v i d u a l  f i l e  s u i t  a g a i n s t  a
l a n d o w n e r ,  i t  e l i m i n a t e s  t h e  n e e d  f o r  a n  i n q u i r y  i n t o  t h e  o w n e r ' s  c o n s e n t  o r  l a c k  t h e r e o f .

T h e  A c t  d o e s ,  h o w e v e r ,  l i m i t  a  l a n d o w n e r ' s  l i a b i l i t y  in  tw o  s p e c i f i c  c a s e s .  F i r s t  o f  a l l ,  i t  
d o e s  n o t  l i m i t  a  l a n d o w n e r ' s  l i a b i l i t y  f o r  a  w i l l f u l  o r - m a l i c i o u s  f a i l u r e  t o  g u a r d  a g a i n s t  a  
d a n g e r o u s  c o n d i t i o n ,  s t r u c t u r e ,  o r  a c t i v i t y .  T h i s  d u t y  i s  a n a l o g o u s  to  t h e  m i n i m a l  s t a n d a r d  
o f  c a r e  o w e d  t o  t r e s p a s s e r s  a t  c o m m o n  l a w . ^  I n  a d d i t i o n ,  t h e  i m m u n i t y  o f  t h e  s t a t u t e  d o e s  
n o t  a p p l y  t o  t h e  l a n d o w n e r  w h o  c h a r g e s  f o r  t h e  r e c r e a t i o n a l  u s e  o f  h i s  l a n d ,  e x c l u d i n g  f r o m  
t h i s  e x c e p t i o n  l e a s e  f e e s  p a i d  b y  t h e  s t a t e  a n d  a  m u n i c i p a l  g o v e r n m e n t  o r  b u s i n e s s .  T h i s  
e x c e p t i o n  p r e s e r v e s  t h e  c o m m o n - l a w  d u t y  o f  t h e  l a n d o w n e r  w h e n  h e  h a s  a n  e c o n o m i c  i n t e r e s t  
i n  t h e  p r e s e n c e  o f  a n o t h e r . ^

H o w e v e r ,  t h e  A 'c t  d o e s  n o t  r e l i e v e  a n  i n d i v i d u a l  u s i n g  t h e  l a n d  f o r  r e c r e a t i o n  f r o m  a n  
o b l i g a t i o n  t o  e x e r c i s e  c a r e  in  r e l a t i o n  to  h i s  u s e  o f  t h e  l a n d  a n d  a c t i v i t i e s  o n  t h e  l a n d .
R e c r e a t i o n a l  u s e r s  w i l l  b e  l i a b l e  f o r  a n y  d a m a g e  t o  t h e  p r o p e r t y  t h e y  c a u s e  d u r i n g  u s e  o f  
t h e  p r o p e r t y .  T h e  A c t  a p p l i e s  t o  a n  o w n e r  o f  l a n d  l e a s e d  t o  t h e  s t a t e ,  u n l e s s  o t h e r w i s e  
p r o v i d e d  in  w r i t i n g .

T h e  o v e r - a l l  e f f e c t  o f  t h e  A c t ,  in  s u m m a r y ,  i s  t o  r e l i e v e  a n  o w n e r  o f  l a n d  o f  a n y  d u t y  o f  
c a r e  t o  p e r s o n s  u s i n g  i t  f o r  r e c r e a t i o n a l  p u r p o s e s ,  u n l e s s  h e  c h a r g e s  f o r  u s e  o f  t h e  l a n d ,  o r  
h i s  a c t s  a r e  w i l l f u l  o r  m a l i c i o u s .  T h e  i m p l e m e n t a t i o n  o f  t h e  A c t  s h o u l d  e n c o u r a g e  p r i v a t e  
l a n d o w n e r s  t o  o p e n  t h e i r  l a n d  to  t h e  p u b l i c  f o r  r e c r e a t i o n a l  u s e .

P r e s e n t l y ,  f o r t y - t n r e e  s t a t e s ,  e x c l u d i n g  A l a s k a ,  N e v a d a ,  A r i z o n a ,  R h o d e  I s l a n d ,  M i s s o u r i  a n d  
M i s s i s s i p p i  h a v e  a d o p t e d  l a w s  w h ic h  l i m i t  t h e  l i a b i l i t y  o f  l a n d o w n e r s  w h o s e  l a n d s  a r e  u s e d  by  
t h e  p u b l i c  f o r  r e c r e a t i o n a l  p u r p o s e s  s u c h  a s  h u n t i n g ,  f i s h i n g  a n d  s i g h t s e e i n g . ^  S t a t e s  h a v e  
a d o p t e d  t h e s e  s t a t u t e s  to  e n c o u r a g e  l a n d o w n e r s  to  o p e n  t h e i r  l a n d s  t o  t h e  p u b l i c  f o r  
r e c r e a t i o n a l  u s e .  In  e x c h a n g e  f o r  o p e n i n g  t h e i r  l a n d ,  t h e  p r i v a t e  l a n d o w n e r ' s  l i a b i l i t y  i s  
t h e n  l i m i t e d .  T h e s e  r e c r e a t i o n a l  u s e  s t a t u t e s  r e p r e s e n t  a  r e v e r s e  in t h e  t r e n d  t o w a r d
e x t e n d i n g  l a n d  o w n e r  l i a b i l i t y .  T h e s e  l a w s  a r e  b a s e d  u p o n  a  s p e c i a l  p u b l i c  p o l i c y  d i r e c t e c
t o w a r d  a  l i m i t e d  c l a s s i f i c a t i o n  o f  u s e r s . ^  T h e s e  s t a t u t e s  u s u a l l y  r e p r e s e n t  a  t r a d e o f f  w h e r e b )  
t h e  l a n d o w n e r  i s  r e l i e v e d  o f  c e r t a i n  t o r t  l i a b i l i t i e s  w h e n  h e  g r a t u i t o u s l y  a l l o w s  t h e  p u b l i c  tc 
u s e  h i s  lan d  f c i  r e c r e a t i o n a l  p u r p o s e s . ^  S t a t u t e s  o f  t h i s  k i n d ,  i n c l u d i n g  t h o s e  n o t  b a s e d o n
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t h e  M o d e l  A c t ,  h a v e  b e e n  h e l d  c o n s t i t u t i o n a l  a g a i n s t  e q u a l  p r o t e c t i o n  c h a l l e n g e s  a s  r a t i o n a l l y  
r e l a t e d  t o  t h e  v a l i d  s t a t e  p u r p o s e  o f  o p e n i n g  p r i v a t e  l a n d s  f o r  u s e  b y  t h e  p u b l i c . 2

U n t i l  t h e  a d o p t i o n  o f  r e c r e a t i o n a l  u s e  s t a t u t e s ,  t h e  t o r t  l i a b i l i t y  o f  o w n e r s  a n d  o c c u p i e r s  o f  
l a n d  h a s  t r a d i t i o n a l l y  b e e n  b a s e d  o n  c o m m o n  l a w  d o c t r i n e s .  T h e  c o u r t s  h a v e  t y p i c a l l y  a d h e r e d  
t o  c o m m o n  l a w  r u l e s  w h i c h  r e c o g n i z e  t h a t  a  l a n d o w n e r  o w e s  a  c e r t a i n  d u t y  o f  c a r e  t o w a r d s  
t h o s e  e n t e r i n g  u p o n  h i s  p r o p e r t y  a s  a n  e n t r a n t  o r  i n v i t e e . ^  H o w e v e r ,  in m o s t  i n s t a n c e s ,  i t  
h a s  b e e n  r e c o g n i z e d  t h a t  a  l a n d o w n e r  o w e s  t r e s p a s s e r s  o r  l i c e n s e e s  t h e  d u t y  t o  m e r e l y  
r e f r a i n  f r o m  w i l l f u l l y  o r  w a n t o n l y  i n j u r i n g  t h e m ,  w i t h  t h e  l e a s t  d u t y  o l  c a r e  b e i n g  o w e d  t o  
a  t r e s p a s s e r . ^

T h e  m o d e l  r e c r e a t i o n a l  u s e  a c t  a n d  s u b s e q u e n t  r e c r e a t i o n a l  u s e  a c t s  h a v e  d r a m a t i c a l l y  a l t e r e d  
t h e  c o m m o n  l a w  p r i n c i p l e s  r e g a r d i n g  l i a b i l i t y .  U n d e r  t h e s e  a c t s ,  e x c e p t  w h e n  t h e r e  i s  
c o n s i d e r a t i o n ,  o w n e r s  m a y  r e m a i n  s i l e n t  a n d  a l l o w  e v e n  k n o w n  h a z a r d s  to  p e r s i s t  w i t h o u t  
i n c u r r i n g  l i a b i l i t y  f o r  r e s u l t a n t  i n j u r i e s  t o  r e c r e a t i o n a l  u s e r s ,  r e g a r d l e s s  o f  t h e  u s e r s '  
c l a s s i f i c a t i o n  u n d e r  c o m m o n  l a w .  T h e  l a w  s h i f t s  t h e  b u r d e n  o f  l i a b i l i t y  f o r  i n j u r i e s  f r o m  
t h e  l a n d o w n e r  t o  t h e  r e c r e a t i o n a l  u s e r . 111 A l t h o u g h  t h i s  p r i n c i p l e  m a y  s e e m  c o n t r a r y  t o  
c o m m o n  l a w ,  t h e  c o u r t s  h a v e  u p h e l d  t h e  v a r i o u s  r e c r e a t i o n a l  u s e  l a w s  b e c a u s e  t h e  p u b l i c  
b e n e f i t  o f  e n c o u r a g i n g  f r e e  u s e  o f  t h e  l a n d  f a r  o u t w e i g h s  t h e  i n c r e a s e d ' c o s t  o f  i n j u r i e s  to  
n e g l i g e n t  r e c r e a t i o n a l i s t s .  * *

R e c r e a t i o n a l  u s e  s t a t u t e s  h a v e  b e e n  e n a c t e d  t o  i n c r e a s e  t h e  a m o u n t  o f  l a n d  a v a i l a b l e  f o r  
p u b l i c  r e c r e a t i o n  a c t i v i t i e s .  In  o r d e r  to  a c c o m p l i s h  t h i s ,  t h e  l e g i s l a t u r e s  c r e a t e d  a  " q u i d  p r o  
q u o , "  w h e r e b y  a  l a n d o w n e r  r e c e i v e s  im m u n i t y  f r o m  l a w s u i t s  d u e  to  h i s  n e g l i g e n c e  in  r e t u r n  
f o r  o p e n i n g  h i s  la n d  t o  t h e  p u b l i c .  A l a b a m a ' s  p r e a m b l e  e x p r e s s e s  t h e  i n t e n t  in  c r e a t i n g  t h e s e  
s t a t u t e s  b y  s t a t i n g :

" I t  i s  h e r e b y  d e c l a r e d  t h a t  t h e r e  i s  a  n e e d  f o r  o u t d o o r  r e c r e a t i o n a l  a r e a s  in  t h i s  
s t a t e  w h i c h  a r e  o p e n  f o r  p u b l i c  u s e  a n d  e n j o y m e n t ;  t h a t  t h e  u s e  a n d  m a i n t e n a n c e  
o f  t h e s e  a r e a s  w i l l  p r o v i d e  b e a u t y  a n d  o p e n n e s s  f o r  t h e  b e n e f i t  o f  t h e  p u b l i c  a n d  
a l s o  a s s i s t  in  p r e s e r v i n g  t h e  h e a l t h ,  s a f e t y  a n d  w e l f a r e  o f  t h e  p o p u l a t i o n ;  t h a t  i t  
i s  in  t h e  p u b l i c  i n t e r e s t  t o  e n c o u r a g e  o w n e r s  o f  l a n d  t o  m a k e  s u c h  a r e a s  a v a i l a b l e  
t o  t h e  p u b l i c  b y  l i m i t i n g  s u c h  o w n e r ' s  l i a b i l i t y  t o w a r d s  p e r s o n s  e n t e r i n g  t h e r e i n  
f o r  s u c h  p u r p o s e s ; ( e m p h a s i s  a d d e d )  t h a t  s u c h  l i m i t a t i o n s  in  l i a b i l i t y  w o u ld  
e n c o u r a g e  o w n e r s  o f  l a n d  t o  a l l o w  n o n - c o m m e r c i a l  p u b l i c  r e c r e a t i o n a l  u s e  o f  l a n d  
w h i c h  w o u ld  n o t  o t h e r w i s e  b e  o p e n  t o  t h e  p u b l i c ,  t h e r e b y  r e d u c i n g  s t a t e  
e x p e n d i t u r e s  n e e d e d  t o  p r o v i d e  s u c h  a r e a s . " 12

W i t h o u t  c e r t a i n  l e g a l  p r o t e c t i o n  a g a i n s t  l i a b i l i t y  c l a i m s ,  i t  i s  u n r e a s o n a b l e  t o  e x p e c t  a  
p r i v a t e  l a n d o w n e r  to  o p e n  h i s  l a n d  to  p u b l i c  u s e .  T h i s - i s  e s p e c i a l l y  t r u e  in  A l a s k a  w h e r e  
m u c h  o f  t h e  l a n d  i s  i s o l a t e d ,  in  a  n a t u r a l  s t a t e  a n d  so  r e m o t e  i t  c a n n o t  b e  c a r e f u l l y  p o l i c e d  
b y  t h e  l a n d o w n e r .

T h e r e  i s  c o n c e r n  t h a t  t h e  p r o p o s e d  l e g i s l a t i o n  r e m o v e s  a  l a n d o w n e r  f r o m  t o t a l  l e g a l  
r e s p o n s i b i l i t y  t o  a  p e r s o n  e n t e r i n g  o n t o  h i s  l a n d  f o r  r e c r e a t i o n a l  u s e s .  T h i s ,  h o w e v e r ,  is  
n o t  t h e  c a s e  b e c a u s e  S e c t i o n  ( d )  s t a t e s ,  " T h i s  s e c t i o n  d o e s  n o t  l i m i t  t h e  l i a b i l i t y  o f  an  
o w n e r  o f  l a n d  f o r  a  w i l f u l  o r  m a l i c i o u s  f a i l u r e  to  g u a r d  o r  w a r n  a g a i n s t  a  d a n g e r o u s  
c o n d i t i o n ,  u s e ,  s t r u c t u r e  o r  a c t i v i t y . "  ( e m p h a s i s  a d d e d ) .  T w e n t y - t w o  o t h e r  s t a t u t e s  c o n t a i n  
t h e  s a m e  e x c l u s i o n ,  ^  a n d  m o s t  o t h e r s  h a v e  s i m i l a r  p r o v i s o n s . 1^

A l t h o u g h  AS 0 9 . 4 5 . 7 9 5  p r o v i d e s  l i a b i l i t y  p r o t e c t i o n  a g a i n s t  i n j u r i e s  r e c e i v e d  o n  u n i m p r o v e d  
l a n d ,  t h e  r e c r e a t i o n a l  u s e  a c t  a m e n d m e n t  t a k e s  t h e  l a w  a  s t e p  f u r t h e r .  T h e  l i a b i l i t y  
p r o t e c t i o n  a  l a n d o w n e r  r e c e i v e s  w o u ld  n o w  e x t e n d  to  ar^_ p r i v a t e  l a n d  so lo n g  a s  i t  is  o p e n  
to  p u b l i c  r e c r e a t i o n a l  u s e  a n d  t h e  l a n d o w n e r  r e c e i v e s  n o  v a l u a b l e  c o n s i d e r a t i o n  f o r  u s e  o f  t h e  
l a n d .  T h i s  l a n g u a g e  w o u l d ,  t h e r e f o r e ,  r e m o v e  s o m e  o f  t h e  b u r d e n  n o w  p l a c e d  o n  a  l a n d o w n e r
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t o  w a r n  p e r s o n s  e n t e r i n g  u p o n  h i s  l a n d  o f  a n y  h i d d e n  d a n g e r s  ' f  w h ic h  h e  is  a w a r e ,  M o lo s o
v .  S t a t e , 6 4 4  P . 2 d  2 0 5  ( A l a s k a  1 9 8 2 ) ,  o r  p o s s i b l y  i n c l u d i n g  th e  l i k e l i h o o d  o f  b e i n g  e a t e n
b y  a n  u n r u l y  b e a r  o r  o t h e r  f e r o c i o u s  b e a s t ,  C a r l s o n  v .  S t a t e ,  5 9 8  p . 2 d  9 6 9  ( A l a s k a  
1 9 7 9 ) .

T h e  a m e n d m e n t  a s  p r o p o s e d  i s  n o t  c o n t r a r y  t o  c a s e  l a w  w h ic h  s u p p o r t s  t h e  p r e m i s e  t h a t  
r e c r e a t i o n a l  u s e  s t a t u t e s  s h o u l d  b e  a p p l i c a b l e  t o  r u r a l  a r e a s  w h e r e  la n d  i s  in i t s  n a t u r a l ,  
u n d e v e l o p e d  s t a t e 1 -1 o r  t h e  s t a t u t e s  a r e  o n l y  a p p l i c a b l e  to  la n d  n o t  s u s c e p t i b l e  to
p o l i c i n g . A  l a n d o w n e r  in  a n  u r b a n  s e t t i n g  c a n n o t  u s e  t h e  R e c r e a t i o n a l  U s e  A c t  a s  a
d e f e n s e  s h o u l d  s o m e o n e  b e  i n j u r e d  in  h i s  b a c k y a r d .

S e c t i o n  0 5 . 4 0 . 0 1 0 ( c )  i s  a  c l a r i f i c a t i o n  o f  w h a t  c a n  b e  c o n s i d e r e d  c o m p e n s a t i o n  f o r  t h e  
p u r p o s e  o f  t h i s  a c t .  A l t h o u g h  o t h e r  r e c r e a t i o n a l  u s e  a c t s  l e a v e  t h e  m e a n i n g  o f  c o m p e n s a t i o n  
a m b i g u o u s  b y  u s i n g  l a n g u a g e  s u c h  a s  f o r  a  " c h a r g e "  o r  " c o n s i d e r a t i o n " 12  i t  i s  i m p o r t a n t  to  
r e m o v e  a n y  a m b i g u i t i e s  r e g a r d i n g  t h e  d e f i n i t i o n  o f  " c o m p e n s a t i o n "  f o r  t h e  p u r p o s e s  o f  t h i s  
a c t .  A  l a n d o w n e r  s h o u l d  n o t  h a v e  t o  b e  r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  a  l e s s e e .  In  t h i s  
s i t u a t i o n ,  t h e  l e s s e e ,  n o t  t h e  l a n d o w n e r ,  w i l l  b e  t h e  p a r t y  l i a b l e  f o r  a n y  d a m a g e s  r e s u l t i n g  
f r o m  a n  i n j u r y  o r  w r o n g f u l  d e a t h  o f  a  u s e r  o f  t h e  l e a s e d  p r e m i s e s .

•

T h e  l a n g u a g e  in  A S  0 5 . 4 0 . 0 2 0  i s  s t a n d a r d  l a n g u a g e  i n c l u d e d  in  t h e  r e c r e a t i o n a l  u s e  
a c t s . 18 I t  i s  n e c e s s a r y  t o  p r o t e c t  a  l a n d o w n e r ' s  o w n e r s h i p  r i g h t s  in t h e  l a n d .  W i t h o u t  s u c h  
l a n g u a g e ,  i t  i s  p o s s i b l e  t h a t  o v e r  a  p e r i o d  o f  t i m e  t h e  p u b l i c  w o u ld  a c q u i r e  a  p r e s c r i p t i v e  
e a s e m e n t  t o  u s e  a  p a r t i c u l a r  p i e c e  o f  l a n d  f o r  r e c r e a t i o n a l  p u r p o s e s  in  p e r p e t u i t y .  T h i s  
l a n g u a g e  p r e v e n t s  s u c h  a n  a c t i o n  f r o m  o c c u r r i n g .

S e c t i o n  2 .

S e c t i o n  2  a m e n d s  AS 0 9 . 4 5 . 7 3 0  b y  a d d i n g  a  n e w  s u b s e c t i o n  w h ic h  r e c o g n i z e s  t h e  r i g h t  to  g o  
o n t o  a n o t h e r  p e r s o n ' s  l a n d  t o  c o n d u c t  g e o p h y s i c a l  e x p l o r a t i o n  is  a  v a l u a b l e  i n t e r e s t  w h i c h  
s h o u l d  b e  p r o t e c t e d  b y  t h e  l a w .  T n e  m i n e r a l  e x p l o r e r  w h o  g o e s  o n t o  a n o t h e r  p e r s o n ' s  l a n d  to  
g a t h e r  g e o t e c h n i c a l  d a t a  o r  t a k e  m i n e r a l  r e s o u r c e s  w i t h o u t  p e r m i s s i o n  f r o m  t h e  l a n d o w n e r  i s  
a  g e o p h y s i c a l  t r e s p a s s e r . 1 ^  T h i s  t y p e  o f  t r e s p a s s  a c t i v i t y  i s  b e c o m i n g  m o r e  c o m m o n  in  
A l a s k a .  I t  i s  b e l i e v e d  t h a t  a  l a w  s u c h  a s  t h i s  w i l l  h e l p  d e t e r  a n y  i l l e g a l  r e s o u r c e  e x p l o r a t i o n  
o r  t a k i n g  o f  m i n e r a l  r e s o u r c e s .

1
T h e  c o u r t s  h a v e  r e c o g n i z e d  a  l a n d o w n e r ' s  r i g h t  o f  r e c o v e r y  a g a i n s t  a  g e o p h y s i c a l  e x p l o r e r  
w h o  e n t e r s  u p o n  l a n d  w i t h o u t  a u t h o r i t y  a n d  c o n d u c t s  a  g e o p h y s i c a l  s u r v e y . 2 ® D a m a g e s  h a v e  
b e e n  a w a r d e d  t o  a  l a n d o w n e r  f o r  g e o p h y s i c a l  t r e s p a s s  b a s e d  o n  a c t u a l  s u r f a c e  d a m a g e s , 21 o n  
l o s s  o f  t h e  e x p l o r a t i o n  r i g h t ,  2 2  a n d  o n  l o s s  o f  t h e  l e a s i n g  v a l u e . 2 -}

A n  a d e q u a t e  r e m e d y  i s  r e q u i r e d  t o  c o m p e n s a t e  t h e  l a n d o w n e r  f o r  t h e  l o s s  o f  p r o s p e c t i v e  
a d v a n t a g e  s u f f e r e d  in  a  p a r t i c u l a r  c a s e .  W hen t h e  i n t e r f e r e n c e  r e s u l t s  in a  p e c u n i a r y  l o s s ,  
t h e  l a n d o w n e r  s h o u l d  b e  a l l o w e d  l e g a l  r e d r e s s  i f  ( I )  t h e  e x p l o r e r  i n t e n t i o n a l l y  p r o c e e d s  w i t h  
a  g e o p h y s i c a l  s u r v e y  o f  t h e  p l a i n t i f f ' s  l a n d  w i t h o u t  a u t h o r i z a t i o n ,  a n d  ( 2 )  a n  a c t u a l  
e x p l o r a t i o n  o f  t h e  p r o p e r t y  i s  c o n d u c t e d .

In  t h e  c a s e  o f  a  g e o p h y s i c a l  t r e s p a s s ,  p h y s i c a l  h a r m  to  t h e  p r o p e r t y  i s  o n l y  o f  m i n o r  
c o n s e q u e n c e .  P h y s i c a l  d a m a g e s  c a n  b e  a v o i d e d  b y  t h e  u s e  o f  m o d e r n  s u r v e y i n g  m e t h o d s  t h a t  
c a u s e  l i t t l e  o r  n o  p h y s i c a l  d a m a g e  to  t h e  l a n d .  T h e  g r e a t e s t  c o n c e r n  o f  l a n d o w n e r s  is  n o t  
d a m a g e  to  l a n d ,  b u t  t h e i r  l o s s  o f  p r o s p e c t i v e  e c o n o m i c  a d v a n t a g e s .  A  l a n d o w n e r ' s  m a j o r  
l o s s e s  a r e  t h o s e  r e s u l t i n g  f r o m  t h e  m i s a p p r o p r i a t i o n  o f  i n f o r m a t i o n  r e g a r d i n g  t h e  m i n e r a l  
e s t a t e .  A  l a n d o w n e r  i s  d e p r i v e d  o f  a  v a l u a b l e  e x p l o r a t i o n  r i g h t ,  a n d  if  t h e  s u r v e y  t e n d s  to 
d e m o n s t r a t e  t h a t  t h e  la n d  i s  v a l u e l e s s  f o r  m i n e r a l  d e v e l o p m e n t ,  a  l a n d o w n e r  m a y  b e  d e n i e d  
t h e  o p p o r t u n i t y  to  l e a s e  o r  s e l l  h i s  r i g h t s  to  t h e  m i n e r a l  e s t a t e . 2 ^



U s u a l l y  w h e n  t h e  p u b l i c  k n o w s  a  s u r r e p t i t i o u s  s u r v e y  h a s  t a k e n  p l a c e ,  s p e c u l a t i v e  v a l u e  o f  
t h e  l a n d  i s  a f f e c t e d  w h e t h e r  o r  n o t  i n f o r m a t i o n  c o n c e r n i n g  t h e  r e s u l t s  is  m a d e  p u b l i c .  F o r  
e x a m p l e ,  i f  t h e  e x p l o r e r  t a k e s  n o  a c t i o n  a f t e r  t h e  s u r v e y  h a s  b e e n  c o n d u c t e d ,  u n f a v o r a b l e  
d a t a  w i l l  b e  p r e s u m e d ,  c a u s i n g  t h e  s a m e  e f f e c t  a s  d r i l l i n g  a  d r y  h o l e . 2 5  | n  H u m b le  O i l  & 
R e f i n i n g  C o .  v  K i s h i , t h e  l a n d m a r k  c a s e  o n  d e s t r u c t i o n  o f  s p e c u l a t i v e  v a l u e . ^  t h e  c o u r t  
h e l d  t h a t  a  t r e s p a s s e r  w h o  e n t e r e d  a n d  d r i l l e d  a  d r y  h o l e  w a s  l i a b l e  t o  t h e  p r o p e r t y  o w n e r  
f o r  t h e  d e s t r u c t i o n  o f  t h e  s p e c u l a t i v e  v a l u e  o f  t h e  l a n d .  W h e t h e r  t h e  d e s t r u c t i o n  o f
s p e c u l a t i v e  v a l u e  i s  c a u s e d  b y  t h e  d r i l l i n g  o f  a  d r y  h o l e  o r  b y  a  g e o p h y s i c a l  s u r v e y ,  t h e  
l a n d o w n e r  h a s  b e e n  h a r m e d . 2 '  C o n v e r s e l y ,  s h o u l d  t h e  s u r v e y  y i e l d  p o s i t i v e  r e s u l t s  w h ic h  t e n d  
t o  d e m o n s t r a t e  t h a t  c e r t a i n  l a n d  h a s  a  h i g h  p r o p e n s i t y  t o  p r o d u c e  a  m i n e r a l  r e s o u r c e ,
n o n d i s c l o s u r e  p r o b l e m s  m a y  a r i s e  in f u t u r e  n e g o t i a t i o n s  b e t w e e n  t h e  e x p l o r e r  a n d  l a n d o w n e r .

T h e  f o l l o w i n g  t y p e s  o f  d a m a g e s 2 ^  h a v e  b e e n  s u g g e s t e d ,  d e p e n d e n t  u p o n  t h e  p a r t i c u l a r  f a c t s  
a n d  c i r c u m s t a n c e s  a n d  t h e  b o n a  f i d e  i n t e n t  o f  t h e  d e f e n d a n t :  ( 1 )  t h e  v a lu e  o f  t h e  r i g h t  to
e n t e r  o n  t h e  l a n d  f o r  t h e  s u r v e y ;  ( 2 )  t h e  l o s s  o f  s p e c u l a t i v e  v a l u e  b y  r e a s o n  o f  u n f a v o r a b l e
p u b l i c i t y  r e s u l t i n g  f r o m  t h e  s u r v e y ;  ( 3 )  t h e  v a l u e  to  t h e  t r e s p a s s e r  o f  t h e  i n f o r m a t i o n  t h e  
o p e r a t o r  o b t a i n e d  b y  t h e  g e o p h y s i c a l  t r e s p a s s ;  a n d  ( 4 )  a  f o r m  o f  p u n i t i v e  d a m a g e s  w h e n  t h e  
t r e s p a s s  i s  in  b a d  f a i t h .  I t  h a s  b e e n  h e ld  t h a t  a  l a n d o w n e r  m a y  b e  a w a r d e d  a t  l e a s t  n o m i n a l  
d a m a g e s  f o r  u n a u t h o r i z e d  g e o p h y s i c a l  e x p l o r a t i o n ; h o w e v e r  h e  is  n o t  l i m i t e d  to  s u c h  a  s m a l l  
r e m e d y . 2 9  O t h e r  c a s e s  h a v e  c o n c l u s i v e l y  e s t a b l i s h e d  t h a t  c o m p e n s a t o r y  d a m a g e s  a r e  a v a i l a b l e  
to  r e d r e s s  a n y  i n j u r i e s  t h a t  w e r e  p r o x i m a t e l y  c a u s e d  b y  u n a u t h o r i z e d  g e o p h y s i c a l  
e x p l o r a t i o n . 5 ^  I n  a d d i t i o n ,  o n e  C o u r t  h a s  s t i p u l a t e d  t h a t  p u n i t i v e  d a m a g e s  a r e  a v a i l a b l e  f o r  
f l a g r a n t  d i s r e g a r d  o f  t h e  r i g h t s  o f  t h e  m i n e r a l  o w n e r . ^

G iv e n  t h e  s e n s i t i v e  n a t u r e  o f  m i n e r a l  r i g h t s ,  t h e  l a n d o w n e r  s h o u l d  a l s o  b e  p r o t e c t e d  a g a i n s t  
a  n e g l i g e n t l y  c o n d u c t e d  s u r v e y .  ^  F o r  e x a m p l e ,  a  n e g l i g e n t  s u r v e y  w o u ld  e n c o m p a s s  
m i s a p p r o p r i a t i o n  o f  i n f o r m a t i o n  o c c u r r i n g  a s  a  r e s u l t -  o f  b o u n d a r y  e r r o r s  o r  o p e r a t i o n a l  
n e g l i g e n c e .  In  s i t u a t i o n s  w h e r e  u n a u t h o r i z e d  e x p l o r a t i o n  h a s  o c c u r r e d ,  a  l a n d o w n e r  l o s e s  a  
v a l u a b l e  e x p l o r a t i o n  r i g h t . ^  I f  t h e  e x i s t e n c e  o f  t h e  s u r v e y  b e c o m e s  k n o w n ,  o r  i f  
u n f a v o r a b l e  c o n t e n t s  o f  t h e  s u r v e y  a r e  r e l e a s e d ,  t h e  l a n d o w n e r  i s  h a r m e d  s i n c e  h e  m a y  
s u f f e r  t h e  l o s s  o f  a l l  p r o s p e c t i v e  a d v a n t a g e  a r i s i n g  f r o m  t h e  m i n e r a l  e s t a t e .

A  l a n d o w n e r  c a n  a l s o  b e  h a r m e d  s h o u l d  a n  u n a u t h o r i z e d  s u r v e y  y i e l d  i n f o r m a t i o n  t h a t  s u g g e s t s  
t h a t  a  p r o p e r t y '  h a s  h i g h  m i n e r a l  p o t e n t i a l .  A l t h o u g h  m i n e r a l  e s t a t e  i n f o r m a t i o n  i s  
c o n f i d e n t i a l  a n d  o f  a  p r o p r i a t a r y  n a t u r e ,  i t  m a y  b e  u s e d  t o  t h e  d e t r i m e n t  o f  t h e  l a n d o w n e r  
a n d  t h e  b e n e f i t  o f  t h e  m i s a p p r o p r i a t o r .  W hen  a n  e x p l o r a t i o n  c o m p a n y  a n d  l a n d o w n e r  g o  to  
n e g o t i a t e  e x p l o r a t i o n  / d e v e l o p m e n t  c o n t r a c t s ,  t h e  e x p l o r a t i o n  c o m p a n y  is  u n d e r  n o  d u t y  to  
d i s c l o s e  t h e  f i n d i n g s  o f  i t s  i l l e g a l  s u r v e y  o r  t h e  f a c t  t h a t  a  s u r v e y  h a s  b e e n  c o n d u c t e d .  In  
t h i s  s i t u a t i o n ,  t h e  e x p l o r a t i o n  c o m p a n y  h a s  a n  u n f a i r  a d v a n t a g e  in t h e  n e g o t i a t i o n  p r o c e s s  
b e c a u s e  o f  i n f o r m a t i o n  g a t h e r e d  s u r r e p t i t i o u s l y .  B a s e d  o n  t h e  d a t a  g a t h e r e d ,  a  c o m p a n y  m a y  
o r  m a y  n o t  d e c i d e  to  e n t e r  i n t o  a n  e x p l o r a t i o n  / d e v e l o p m e n t  c o n t r a c t . ^

A d v e r s e  e c o n o m i c  c o n s e q u e n c e s  i n v a r i a b l y  f l o w  f r o m  u n a u t h o r i z e d  e x p l o r a t o r y  a c t i v i t i e s .  W hen  
t h e  g e o p h y s i c a l  e x p l o r e r  p r o c e e d s  w i t h  a  s u r v e y ,  t h e  l a n d o w n e r  r e c e i v e s  n o  c o m p e n s a t i o n  f o r  
t h e  s u r v e y s  c o n d u c t e d .  M e a n w h i l e ,  t h e  e x p l o r e r  h a s  a c q u i r e d  v a l u a b l e  p r i v a t e  i n f o r m a t i o n  
w i t h o u t  b e i n g  r e q u i r e d  to  c o m p e n s a t e  t h e  l a n d o w n e r .  I f  f a v o r a b l e  f o r  m i n e r a l  p r o d u c t i o n ,  a n d  
i f  s e c r e c y  o f  t h e  s u r v e y  i s  m a i n t a i n e d ,  t h e  i n f o r m a t i o n  w i l l  l e a d  to  a n  u n e q u a l  b a r g a i n i n g  
p o s i t i o n  s i n c e  t h e  e x p l o r a t i o n  c o m p a n y  i s  u n d e r  n o  d u t y  to  d i s c l o s e  t h e  e x i s t e n c e  o f  th e  
s u r v e y  o r  i t s  c o n t e n t s .  F u r t h e r m o r e ,  i n f o r m a t i o n  t h a t  i s  c o m p i l e d  f r o m  a  g e o p h y s i c a l  s u r v e y
is  o f t e n  i n a c c e s s i b l e  to  t h e  l a n d o w n e r  b e c a u s e  t h e  s u r v e y  c o s t  is  p r o h i b i t i v e .  C o n v e r s e l y ,  if  
t h e  i n f o r m a t i o n  r e l e a s e d  i s  u n f a v o r a b l e  a n d  t e n d s  to  s h o w  t h e  la n d  is  w o r t h l e s s  ( o r  m i n e r a l  
d e v e l o p m e n t ,  a  l a n d o w n e r  c o u l d  s u f f e r  t h e  l o s s  o f  s p e c u l a t i v e  o r  l e a s e  v a l u e .

T h e  s u r r e p c i t i o u s  g e o p h y s i c a l  s u r v e y  is  t h e  t y p e  o f  i m p r o p e r  c o n d u c t  to  b e  g u a r d e d  a g a i n s t  by 
t h e  " i n t e r f e r e n c e " ^  t o r t .  I n t e n t i o n a l l y  p r o c e e d i n g  w i t h  a  g e o p h y s i c a l  s u r v e y  w i t lx o u t  p r o p e r
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a u t h o r i z a t i o n  f r o m  t h e  l a n d o w n e r  i s  t h e  t y p e  o f  i m p r o p e r ,  u n f a i r ,  a n d  u n e t h i c a l  t r a d e  
p r a c t i c e  a g a i n s t  w h i c h  t h e  i n t e r f e r e n c e  t o r t  s h o u l d  p r o t e c t .  E . I .  D u F b n t  d e  N e m o u r s  &  C o .  
v .  C h r i s t o p h e r , 4 3 1  F . 2 - d ,  1 0 1 2  ( 1 9 7 0 )  s t a t e d  t h a t  " e x t r a c t i o n  o f  c o n f i d e n t i a l  i n f o r m a t i o n  
c o n c e r n i n g  t h e  m i n e r a l  e s t a t e  by  u s e  o f  a i r  r e c o n n a i s s a n c e  d e v i c e s  w o u ld  b e  a n  i m p r o p e r
m e t h o d  o f  a p p r o p r i a t i o n . "

T h e  l a n d o w n e r ' s  r i g h t  to  c o n t r a c t  f o r  t h e  s a l e  o f  t h e  o p p o r t u n i t y  t o  e x p l o r e  t h e  la n d  i s  a  
p r o s p e c t i v e  a d v a n t a g e ,  a s  i s  t h e  l a n d o w n e r ' s  r i g h t  t o  e n t e r  i n t o  s u b s e q u e n t  o i l  a n d  g a s
l e a s e s .  W hen a n  o p e r a t o r  c h o o s e s  to  a c t  w i t h o u t  p r o p e r  a u t h o r i z a t i o n ,  t h e  l a n d o w n e r  is  
i n j u r e d .  T h e  s u r r e p t i t i o u s  s u r v e y  i n t e r f e r e s  w i t h  t h e  l a n d o w n e r ' s  a b i l i t y  t o  c o n t r a c t  f o r  th e  
s a l e  o r  l e a s e  o f  t h e  e x p l o r a t i o n  r i g h t s .  O n c e  t h e  s u r v e y  h a s  b e e n  c o n d u c t e d ,  t h e  l a n d o w n e r  
w i l l  h a v e  l o s t  t h e  v a l u e  o f  t h o s e  e x p l o r a t i o n  r i g h t s . ^  M o r e o v e r ,  t h a t  l o s s  m a y  b e  
c o m p o u n d e d  b y  p u b l i c a t i o n  o r  b u s i n e s s  d i s c l o s u r e s  t h a t  m a y  d e p r i v e  a  l a n d  o w n e r  o f  t h e
s p e c u l a t i v e  o r  l e a s e  v a l u e  o f  t h e  l a n d ,  o r  r e s u l t  in a n  u n e q u a l  b a r g a i n i n g  p o s i t i o n  a n d  lo s t  
p r o f i t s  f o r  t h e  l a n d o w n e r .

W hen a n  e x p l o r a t i o n  c o m p a n y  c o n d u c t s  a  s u r v e y  o f  a  l a n d o w n e r ' s  p r o p e r t y ,  t h e  e x i s t e n c e  o f  
t h e  s u r v e y  s h o u l d  a m o u n t  t o  p r i m a  f a c i e  e v i d e n c e  o f  a  p r o s p e c t i v e  a d v a n t a g e  s i n c e  th e
o p e r a t o r  w a s  s u f f i c i e n t l y  i n t e r e s t e d  in t h e  p r o p e r t y  t o  e x p e n d  t h e  t i m e ;  e f f o r t ,  a n d  m o n e y  
t o  c o n d u c t  t h e  s u r v e y .  T h e  l a n d o w n e r ' s  l o s t  p r o f i t s  m i g h t  b e  m e a s u r e d  b y  a n y  o f  t h e  
f o l l o w i n g  m e t h o d s :  ( 1 )  t h e  v a l u e  o f  t h e  r i g h t  to  e n t e r  o n  l a n d  f o r  t h e  s u r v e y .  ( 2 )  t h e  lo s s  
o f  s p e c u l a t i v e  o r  l e a s e  v a l u e ,  o r  ( 3 )  t h e  d i f f e r e n c e  b e t w e e n  t h e  p r i c e  p a i d  a n d  t h e  a c t u a l  
f a i r  m a r k e t  v a l u e .  T h e  u l t i m a t e  g o a l  i s  to  m a k e  t h e  l a n d o w n e r  w h o l e  f o r  t h e  d e p r i v a t i o n  
o c c a s i o n e d  b y  t h e  a c t i o n s  o f  t h e  e x p l o r a t i o n  company. 3 7  I f  t h e  e x p l o r a t i o n  c o m p a n y ' s  
c o n d u c t  i s  s u f f i c i e n t l y  c u l p a b l e ,  p u n i t i v e  d a m a g e s  s h o u ld  b e  a w a r d e d .

W hen  t h e  i n t e r f e r e n c e  r e s u l t s  f r o m  n e g l i g e n t l y  c o n d u c t e d  e x p l o r a t i o n  a c t i v i t e s ,  t h e  l a n d o w n e r  
c a n  b e  a f f o r d e d  l e g a l  r e d r e s s  u n d e r  t h e  n e g l i g e n c e  a s p e c t  o f  t h e  t o r t .  N e g l i g e n t  i n t e r f e r e n c e  
w i t h  p r o s p e c t i v e  a d v a n t a g e  i s  r e c o g n i z e d  in C a l i f o r n i a ™  a n d  l i k e  t h e  i n t e n t i o n a l  c o u n t e r p a r t ,  
p r o v i d e s  l e g a l  r e d r e s s  to  m a k e  t h e  l a n d o w n e r  w h o l e  f o r  t h e  i n j u r i e s  i n f l i c t e d  b y  a  
s u r r e p t i t i o u s  g e o p h y s i c a l  s u r v e y .

S e c t i o n  3

S e c t i o n  3 a m e n d s  AS 0 9 . 4 5 . 7 9 5  s o  t h a t  t h e  l a n d o w n e r s  a r e  p r o t e c t e d  a g a i n s t  l i a b i l i t y  s u i t s  
r e s u l t i n g  f r o m  i n j u r i e s  c a u s e d  b y  i s o l a t e d  a n d  u n k n o w n  i m p r o v e m e n t s  w h i c h  m a y  b e  o n  a n  
i n d i v i d u a l ' s  l a n d .  T h e  p r o p o s e d  c h a n g e  in t h e  l a w  w i l l  p r o v i d e  l a n d o w n e r s  w i t h  r e a s o n a b l e  
p r o t e c t i o n  a g a i n s t  a n  " a t t r a c t i v e  n u i s a n c e "  o r  " n e g l i g e n c e "  l a w s u i t  in v o l v in g  a n  i m p r o v e m e n t  
f o r  w h ic h  a  l a n d o w n e r  h a d  n o  a c t u a l  k n o w l e d g e  a n d  c o u l d  n o t  r e a s o n a b l y  b e  e x p e c t e d  to  h a v e  
h a d  k n o w l e d g e  o f  i t s  e x i s t e n c e .

D u e  to  t h e  v a s t  a m o u n t  o f  p r i v a t e  l a n d  in  A l a s k a  a n d  t h e  r e m o t e  l o c a t i o n  o f  m u c h  o f  th e  
l a n d ,  i t  i s  q u i t e  p o s s i b l e  t h a t  t h e r e  a r e  i m p r o v e m e n t s  o n  t h e  la n d  f o r  w h i c h  t h e  l a n d o w n e r s  
h a v e  n o  a c t u a l  k n o w l e d g e .  A l t h o u g h  t h e  AS 0 9 . 4 5 . 7 9 5  p r o v i d e s  l i a b i l i t y  p r o t e c t i o n  a g a i n s t  
i n j u r i e s  r e c e i v e d  o n  u n i m p r o v e d  a n d  a p p a r e n t l y  u n u s e d  l a n d ,  n o  p r o t e c t i o n  is  p r o v i d e d  f o r  
t h o s e  s i t u a t i o n s  in v o l v in g  u n k n o w n  i m p r o v e m e n t s ,  s u c h  a s  m i n e  s h a f t s ,  o u t - o f - w a y  g r a v e l  
p i t s ,  o l d  m i l i t a r y  f a c i l i t i e s ,  a b a n d o n e d  c a b i n s  o r  o l d  r o a d s ,  t r a i l s  a n d  a i r s t r i p s .

T h e  d u t y  o f  c a r e  o w e d  b y  a n  o w n e r  o r  p o s s e s s o r  o f  l a n d  to  t h o s e  o n  t h e  la n d  h a s  
t r a d i t i o n a l l y  d e p e n d e d  u p o n  a  r a t h e r  r i g i d  s c h e m e  o f  c l a s s i f i c a t i o n  o f  t h e  p e r s o n s  o n  th e  la n d  
a s  t r e s p a s s e r s ,  l i c e n s e e s  o r  i n v i t e e s ,  w i t h  t h e  g r e a t e s t  d u t y  o f  c a r e  o w e d  to  i n v i t e e s .  T h e  
R e s t a t e m e n t  o f  T o r t s ,  S e c o n d  o u t l i n e s  t h e  f o l l o w i n g  d u t i e s  o f  c a r e  a  l a n d o w n e r  o w e s  to  .in 
e n t r a n t  o n  t h e  l a n d :

§ 3 4 2 .  D a n g e r o u s  C o n d i t i o n s  K n o w n  to  P o s s e s s o r
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A  p o s s e s s o r  o f  l a n d  i s  s u b j e c t  to  l i a b i l i t y  f o r  p h y s i c a l  h a r m  c a u s e d  to  l i c e n s e e s  b y  a
c o n d i t i o n  o n  t h e  l a n d  i f ,  b u t  o n l y  i f ,
( a )  t h e  p o s s e s s o r  k n o w s  o r  h a s  r e a s o n  to  k n o w  o f  t h e  c o n d i t i o n  a n d  s h o u l d  r e a l i z e  t h a t  i t  

i n v o l v e s  a n  u n r e a s o n a b l e  r i s k  o f  h a r m  to s u c h  l i c e n s e e s ,  a n d  s h o u l d  e x p e c t  t h a t  th e y  
w i l l  n o t  d i s c o v e r  o r  r e a l i z e  t h e  d a n g e r ,  a n d

( b )  h e  f a i l s  to  e x e r c i s e  r e a s o n a b l e  c a r e  to  m a k e  th e  c o n d i t i o n  . s a f e ,  o '  to  w a r n  t h e  
l i c e n s e e s  o f  t h e  c o n d i t i o n  a n d  t h e  r i s k  i n v o l v e d ,  a n d

( c )  t h e  l i c e n s e e s  d o  n o t  k n o w  o r  h a v e  r e a s o n  to  k n o w  o f  t h e  c o n d i t i o n  a n d  t h e  r i s k  
i n v o l v e d .

§ 3 4 3 .  D a n g e r o u s  C o n d i t i o n s  K n o w n  to  o r  D i s c o v e r a b l e  b y  P o s s e s s o r

A  p o s s e s s o r  o f  l a n d  i s  s u b j e c t  to  l i a b i l i t y  f o r  p h y s i c a l  h a r m  c a u s e d  by  h i s  i n v i t e e s  b y  a
c o n d i t i o n  o n  t h e  la n d  i f ,  b u t  o n l y  i f ,  h e
( a )  k n o w s  o r  b y  t h e  e x e r c i s e  o f  r e a s o n a b l e  c a r e  w o u ld  d i s c o v e r  t h e  c o n d i t i o n ,  a n d  s h o u l d  

r e a l i z e  t h a t  i t  in v o l v e s  a n  u n r e a s o n a b l e  r i s k  o f  h a r m  to  s u c h  i n v i t e e s ,  a n d
( b )  s h o u l d  e x p e c t ,  t h a t  t h e y  w i l l  n o t  d i s c o v e r  o r  r e a l i z e  t h e  d a n g e r ,  o r  w i l l  f a i l  to  p r o t e c t  

t h e m s e l v e s  a g a i n s t  i t ,  a n d
( c )  f a i l s  t o  e x e r c i s e  r e a s o n a b l e  c a r e  to  p r o t e c t  t h e m  a g a i n s t  t h e  d a n g e r :

In  t h e s e  s i t u a t i o n s ,  t h e  c o u r t  t y p i c a l l y  e x a m i n e  th e  n a t u r e  o f  t h e  im p r o v e m e n t , ^  t h e  c o s t  
o f  r e m o v i n g  t h e  i m p r o v e m e n t , ^ ^  t h e  l a n d o w n e r ' s  l i k e l i n e s s  a n d  a c t u a l  k n o w l e d g e  o f  i t s  
e x i s t e n c e  a n d  t h e  e x t e n t  to  w h i c h  t h e  i m p r o v e m e n t  c a n  b e  c o n s i d e r e d  a n  a t t r a c t i v e
n u i s a n c e .

S e c t i o n  4

S e c t i o n  4  a d d s  a  n e w  s e c t i o n  to  AS 0 9 . 4 5 . 7 9 5  w h i c h  s t a t e s  t h a t  a  l a n d o w n e r  is  n o t  l i a b l e  to  
a  t r e s p a s s e r  in v i o l a t i o n  o f  AS 11 . 4 6 . 3 2 0  f o r  d a m a g e s  f o r  a n  i n j u r y  r e c e i v e d  o r  w r o n g f u l  
d e a t h  w h i c h  o c c u r s  o n  a  l a n d o w n e r ' s  l a n d  w h e t h e r  i t  is  im p r o v e d  o r  u n i m p r o v e d .

U n d e r  t h e  p r e s e n t  l a w ,  i t  i s  p o s s i b l e  f o r  a  t r e s p a s s e r  to  s u e  a  l a n d o w n e r  f o r  i n j u r i e s
r e c e i v e d  w h i l e  t r e s p a s s i n g  o n  t h e  o t h e r  p e r s o n ' s  l a n d .  H o w e v e r , - u n d e r  t h e  l a w  o f  t o r t s ,  t h e
l o w e s t  d u t y  i s  o w e d  t o  a  t r e s p a s s e r ,  w h o  i s  d e f i n e d  b y  § 3 2 9  o f  t h e  R e s t a t e m e n t  o f  T o r t s ,
S e c o n d , a s  " . . . a  p e r s o n  w h o  e n t e r s  o r  r e m a i n s  u p o n  l a n d  in p o s s e s s i o n  o f  a n o t h e r  w i t h o u t  a
p r i v i l e g e  to  d o  s o  c r e a t e d  b y  t h e  p o s s e s s o r ' s  c o n s e n t  o r  o t h e r w i s e . "

I n  t h e  p a s t ,  o t h e r  c o u r t s  h a v e  h e l d  t h a t  a  l a n d o w n e r  o w e s  a  m i n i m u m  c a r e  t o  a
t r e s p a s s e r . ^ 2 S i n c e  t h e r e  i s  a l m o s t  n o  c a s e  la w  in A l a s k a  d e a l i n g  w i t h  t r e s p a s s  a n d  in j u r y  t o  
t h e  t r e s p a s s e r ,  i t  i s  i m p o r t a n t  t h a t  A l a s k a ' s  s t a t u t e s  b e  r e v i s e d  to  p r o t e c t  l a n d o w n e r s  f r o m  
l i a b i l i t y  s u i t s  i n v o l v in g  t r e s p a s s e r s .

S e c t i o n  5

S e c t i o n  5 a m e n d s  AS 11 . 4 6 . 3 2 0  by a d d i n g  a  n e w  s e c t i o n  w h i c h  o u t l i n e s  s e v e r a l  f o r m s  o f  
t r e s p a s s  w h i c h  s h a l l  b e  c o n s i d e r e d  c r i m i n a l  in n a t u r e ,  a n d  t h e r e f o r e ,  s u b j e c t  to  c r i m i n a l
p r o s e c u t i o n .  T h e  p e n a l t y  f o r  t h e  t r e s p a s s  a c t i o n s  w i l l  c o n t i n u e  to  b e  a  C l a s s  A  m i s d e m e a n o r  
a s  s t a t e d  in  AS 1 1 . 4 6 . 3 2 0 .

P r e s e n t l y ,  t h e  r e v i s e d  C r i m i n a l  G o d e  p r o v i d e s  t h a t  " a  p e r s o n ,  w h o  w i t h o u t  i n t e n t  to  c o m m i t  
a  c r i m e  o n  th e  l a n d ,  e n t e r s  o r  r e m a i n s  u p o n  u n i m p r o v e d  a n d  a p p a r e n t l y  u n u s e d  l a n d ,  w h i c h
i s  n e i t h e r  f e n c e d  n o r  o t h e r w i s e  e n c l o s e d  in a  m a n n e r  to  e x c l u d e  i n t r u d e r s ,  i s  p r i v i l e g e d  to
d o  s o , ( e m p h a s i s  a d d e d )  u n l e s s ;  I )  n o t i c e  a g a i n s t  t r e s p a s s  i s  p e r s o n a l l y  c o m m u n i c a t e d  to
t h a t  p e r s o n  b y  t h e  o w n e r  o f  t h e  la n d  o r  s o m e  a u t h o r i z e d  p e r s o n ;  o r  2 )  n o t i c e  a g a i n s t
t r e s p a s s  is  g iv e n  by  p o s t i n g  in a  r e a s o n a b l y  c o n s p i c u o u s  m a n n e r  u n d e r  t h e  c i r c u m s t a n c e s . "
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A s  t h e  s t a t u t e  is  n o w  w r i t t e n ,  i t  e n c o u r a g e s  a n d  p e r m i t s  c a s u a l  t r e s n a s s ,  r a t h e r  th a n  
p r e v e n t i n g  i t .  T h e  e x i s t i n g  s t a t u t e  is  w o r d e d  in s u c h  a  m a n n e r  t h a t  i t  c u e s  n o t  d i s c o u r a g e  
c a s u a l  t r e s p a s s  o n  p r i v a t e  l a n d .  R a t h e r ,  i t  s a n c t i o n s  t h i s  t y p e  o f  a c t i v i t y  so  lo n g  a s  a n  
i n d i v i d u a l  i s  n o t  i n t e n d i n g  t c  c o m m i t  a  c r i m e  a n d  t h e  l a n d s  a r e  u n u s e d  a n d  u n f e n c e d ,  o r  t h e  
i n d i v i d u a l  u s i n g  t h e  la n d  h a s  n o t  b e e n  a d v i s e d  b y  t h e  l a n d  o w n e r  t h a t  t h e  l a n d  i s  in d e e d  
p r i v a t e  l a n d .

I t  i s  d i f f i c u l t  f o r  p r i v a t e  l a n d o w n e r s  to  g e t  s t a t e  o f f i c i a l s  to  a g g r e s s i v e l y  p r o s e c u t e  t h o s e  
c a s e s  i n v o lv in g  v a r i o u s  t y p e s  o f  t r e s p a s s  o n  p r i v a t e  l a n d s .  T h e  C r i m i n a l  C b d e  i s  i n e f f e c t i v e  

■ w h e n  d e a l i n g  w i t h  t r e s p a s s  p r e d o m i n a n t l y  b e c a u s e  t h e  S t a t e  T r o o p e r s ,  by  a n d  l a r g e ,  d o  n o t  
v i e w  t r e s p a s s  a s  a  m a j o r  c r i m e .  T h i s  a t t i t u d e  i s  in s i g n i f i c a n t  c o n t r a s t  to  t h e  L o w e r  4 8  
w h e r e  s t a t e s  h a v e  m a d e  i t  a  c r i m e  to  h u n t  o r  f i s h  o n  p r i v a t e  l a n d  i f  a n  i n d i v i d u a l  d o e s  n o t  
h a v e  p e r m i s s i o n  f r o m  t h e  l a n d o w n e r  b e f o r e h a n d . ^  i n  jt s  p r e s e n t  f o r m ,  t h e  s t a t u t e  i s  v e r y  
v a g u e  a s  to  w h a t  c o n s t i t u t e s  c r i m i n a l  t r e s p a s s ,  a n d  t h e r e f o r e ,  d o e s  n o t  p r o v i d e  l a n d o w n e r s  
w i t h  a d e q u a t e  p r o t e c t i o n  a g a i n s t  t r e s p a s s e r s .  T h e  A l a s k a  S t a t u t e s  a r e  s u b j e c t  to  
i n t e r p r e t a t i o n  a n d  p l a c e  t h e  b u r d e n  o f  p r o o f  t h a t  a  t r e s p a s s  h a s  o c c u r r e d  o n  t h e  l a n d o w n e r .  
T h e  p r o p o s e d  c h a n g e s  in t h e  s t a t u t e  r e m o v e s  t h e  a m b i g u i t y  n o w  f o u n d  in A S 1 1 . 4 6 . 3 2 0 ( a )  
a n d  ( b ) .  T h i s  l a n g u a g e  l e a v e s  n o  d o u b t  a s  to  w h a t  a c t i o n s  s h a l l  b e  c o n s i d e r e d  c r i m i n a l
t r e s p a s s ,  a n d  t h e r e f o r e  s u b j e c t  to  p r o s e c u t i o n  a s  s u c h .

A s  i t  n o w  s t a n d s ,  t h e  s t a t u t e  m a y  b e  i n t e r p r e t e d  in a  m a n n e r  w h ic h  w i l l  p e r m i t  a  p e r s o n  to  
e n t e r  o n  p r i v a t e  l a n d  to  g o  h u n t i n g ,  f i s h i n g ,  c a m p i n g ,  p r o s p e c t i n g ,  e t c . ,  s o  lo n g  a s  t h e  
p e r s o n  i s  n o t  i n t e n d i n g  to  c o m m i t  a  c r i m e  a n d  th e  l a n d s  a r e  u n u s e d ,  u n f e n c e d ,  a n d  n o  o n e  
a d v i s e s  t h e  u s e r  t o  t h e  c o n t r a r y .  T h e  s t a t u t e  r e f l e c t s  t h e  p h i l o s o p h y  t h a t  i f  a  l a n d o w n e r  
w a n t s  to  e x c l u d e  i n t r u d e r s ,  t h e  l a n d  o w n e r  s h o u l d  b e  s o l e l y  r e s p o n s i b l e  f o r  t a k i n g  s t e p s  to  
d o  s o .  T h e  e n t i r e  b u r d e n  o f  p r o t e c t i n g  o n e ' s  la n d  i s  t h e r e b y  p l a c e d  o n  t h e  l a n d o w n e r .  T h e  
p h i l o s o p h y  i s  v e r y  c o n t r a r y  t o  t h e  l a w s  o f  o t h e r  s t a t e s . ^  C o m p a r a t i v e l y ,  A l a s k a ' s  t r e s p a s s  
l a w s  a r e  m u c h  m o r e  l e n i e n t  a n d  d o  v e r y  l i t t l e  to  p r o t e c t  a  l a n d o w n e r  a g a i n s t  t r e s p a s s .

C l o s e l y  a s s o c i a t e d  w i t h  t h e  p r o b l e m  o f  t h e  l e n i e n c y  o f  t h e  s t a t e ' s  l a w s  i s  a n  a t t i t u d e  w h i c h  
i s  c o m m o n  t o  l a w  e n f o r c e m e n t  a g e n c . e s  a n d  th e  D i s t r i c t  A t t o r n e y ' s  o f f i c e  w h e r e i n  t r s p a s s  is  
r e g a r d e d  a s  -a l o w  p r i o r i t y  i s s u e .  T r e s p a s s  a c t i v i t i e s  a r e  n o t  v i e w e d  a s  m a j o r  c r i m e s  w h i c h  
r e q u i r e  i m m e d i a t e  l e g a l  a c t i o n ,  c o n s e q u e n t l y  l i t t l e  i s  d o n e  to  e n f o r c e  t h e  s t a t e ' s  t r e s p a s s
l a w s ,  e v e n  w h e n  r e q u e s t e d  t o  d o  so  b y  a  l a n d o w n e r  e x p e r i e n c i n g  t r e s p a s s  p r o b l e m s .  A s  lo n g  
a s  t h i s  a t t i t u d e  p r e v a i l s ,  l a n d o w n e r s  w i l l  c o n t i n u e  t o  h a v e  to  c a r r y  t h e  r e s p o n s i b i l i t y  
t h e m s e l v e s  o f  d e t e r r i n g  t r e s p a s s e r s  a n d  e n f o r c i n g  t r e s p a s s  l a w s .  T o  e a s e  t h e  b u r d e n  o n  t h e  
l a n d o w n e r  m o r e  x i n g e n t  t r e s p a s s  l a w s  a r e  n e e d e d .

T h e  a m e n d m e n t  t o  AS 1 1 . 4 6 . 3 2 0  c l e a r l y  d i f f e r e n t i a t e s  b e t w e e n  a c t s  w h i c h  a r e  f u n d a m e n t a l l y  
c i v i l  in n a t u r e  a r id  t h o s e  w h i c h  a r e  m o r e  c r i m i n a l  in c h a r a c t e r .  F u r t h e r m o r e ,  i t  r e c o g n i z e s  
t h a t  c r i m i n a l  p r o s e c u t i o n  is  n o t  n e c e s s a r y  f o r  a l l  t r e s p a s s  o f f e n s e s .  In  s o m e  s i t u a t i o n s ,  s u c h  
a s  c a s e s  in v o l v in g  g e o p h y s i c a l  o r  t i m b e r  t r e s p a s s ,  t h e  c i v i l  c o u r t s  a n d / o r  p r i v a t e l y  n e g o t i a t e d  
a g r e e m e n t s  m a y  c o u l d  b e  u s e d  in l i e u  o f  c r i m i n a l  p r o s e c u t i o n  to  r e s o l v e  t h e  t r e s p a s s  p r o b l e m  
w h e n  t h e  s i t u a t i o n  w a r r a n t s  s u c h  a c t i o n .  I t  i s  i m p o r t a n t  to  n o t e ,  h o w e v e r ,  t h a t  a  c i v i l  
a c t i o n  i s  u s u a l l y  n o t  a  v e r y  s a t i s f a c t o r y  r e m e d y  t o  a  t r e s p a s s  p r o b l e m  b e c a u s e  i t  is  
e x p e n s i v e  f o r  a n  i n d i v id u a l  to  p r o s e c u t e  a  c i v i l  c a s e .  A  l a n d o w n e r  w o u ld  b e  r e q u i r e d  to  h i r e  
a t t o r n e y s  to  f i l e  t h e  a c t i o n  a n d  t h e r e  i s  n o  c e r t a i n t y  o f  r e c o v e r i n g  m o r e  t h a n  n o m i n a l  
a m o u n t s  f o r  d a m a g e s  d o n e  d u r i n g  t h e  t r e s p a s s .  U n l e s s  t h e  e n o r m o u s  e v i d e n t i a r y  b u r d e n  n o w  
p l a c e d  o n  t h e  l a n d o w n e r  i s  r e m o v e d ,  t h e  m a j o r i t y  o f  t h e  t r e s p a s s  a c t i o n s  n o w  o c c u r r i n g  w i l l  
r e m a i n  u n a b a t e d  a n d  d i f f i c u l t  to  p r o s e c u t e .

T h e  i n t e n t  o f  t h i s  a m e n d m e n t  to  AS 1 1 . 4 6 . 3 2 0  is  to  d e a l  w i t h  s e v e r e  i n s t a n c e s  o f  t r e s p a s s .
T h e  a m e n d m e n t  r e c o g n i z e s  t h a t  n o t  e v e r y  t r e s p a s s  a c t i o n  is  c r i m i n a l  in n a t u r e .  T h e  
a m e n d m e n t  r e c o g n i z e s  t h a t  t h e  i n a d v e r t e n c y  o f  a  t y p i c a l  t r e s p a s s  by  a n  i n d i v i d u a l  w h o ,  w ho  
w i t h o u t  c o n s e n t  f r o m  th e  l a n d o w n e r ,  m i s t a k e n l y  c r o s s e s  o r  r u m p s  o n  u n f e n c e d  a n d  u n p o s t e d
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p r i v a t e  l a n d  in a n  a r e a  d o m i n a t e d  by  w i l d e r n e s s  a n d  i n t e r s p e r s e d  w i t h  p u b l i c  l a n d  i s  u s u a l l y  
s u c h  a  m i n i m a l  i n t r u s i o n  u p o n  t h e  l a n d  o f  a n o t h e r  t h a t  i t  s h o u l d  n o t  b e  c o n s i d e r e d  a  c r i m i n a l  
a c t .  H o w e v e r ,  t h e  a m e n d m e n t  d o e s  r e c o g n i z e  u i a t  l a n d o w n e r s  h a v e  c e r t a i n  r i g h t s  m u s t  b e  
p r o t e c t e d ,  e s p e c i a l l y  i f  a n  i n d i v i d u a l  k n o w in g ly  e n t e r s  p r i v a t e  l a n d ,  a n d  r e a s o n a b l e  n o t i c e  h a s  
b e e n  g iv e n  n o t  to  e n t e r  o r  r e m a i n  o n  t h e  p r o p e r t y . ^  T h i s  t y p e  o f  a c t i o n  w i l l  n o w  b e  
c o n s i d e r e d  a  c r i m i n a l  t r e s p a s s .  T h e  p r o p o s e d  s t a t u t o r y  l a n g u a g e  f o r  r e v i s i n g  t h e  C r i m i n a l  
C o d e  h o l d s  a  t r e s p a s s e r  a c c o u n t a b l e  f o r  h i s  t r e s p a s s  a c t i o n s .  A t r e s p a s s e r  w h o  i g n o r e s  t h e  
r i g h t s  o f  a  l a n d o w n e r  to  l i m i t  t h e  u s e  o f  h i s  l a n d  s h o u ld  b e  s u b j e c t  to  p r o s e c u t i o n  b e c a u s e  
h e  b l a t a n t l y  a n d  p a t e n t l y  i g n o r e d  t h e  l a n d o w n e r ' s  r e q u e s t  n o t  to  u s e  o r  e n t e r  o n t o  t h e  l a n d .  
S u c h  w i l l f u l l n e s s  s h o w s  a  t o t a l  d i s r e g a r d  f o r  t h e  r i g h t s  o f  o t h e r s  a n d  s h o u l d  n o t  b e  t o l e r a t e d  
b y  t h e  l a w .

S e c t i o n  6

S e c t i o n  6  a m e n d s  AS 1 1 . 4 6 . 3 5 0 ( b )  b y  a l l o w i n g  t h a t  " n o t i c e "  b e  g iv e n  t h r o u g h  t h e  u s e  o f  
a l t e r n a t i v e  f o r m s  o f  p o s t i n g . ^ 7 F u r t h e r m o r e ,  b y  d e l e t i n g  t h e  l a n g u a g e  " a n d  a p p a r e n t l y  
u n u s e d "  t h e  s t a t u t e  r e c o g n i z e s  t h a t  t h e r e  a r e  v a s t  t r a c t s  o f  u n i m p r o v e d  l a n d  t h a t  m a y  b e  
u s e d  by  t h e  l a n d o w n e r  w h ic h  s h o u l d  a l s o  b e  p r o t e c t e d  a g a i n s t  t r e s p a s s .

S e c t i o n  7

S e c t i o n  7 a d d s  a  n e w  s e c t i o n  to  A S 1 1 . 4 6 . 3 5 0  w h ic h  p r o v i d e s  s p e c i f i c  r e q u i r e m e n t s  f o r  
p o s t i n g  p r i v a t e  l a n d .  T h e  p u r p o s e  o f  t h i s  l a n g u a g e  i s  t o  r e m o v e  th e  a m b i g u i t y  a s s o c i a t e d  w i t h  
t h e  p r e s e n t  s t a t u t o r y  r e q u i r e m e n t  t h a t  la n d  b e  p o s t e d  " i n  a  r e a s o n a b l y  c o n s p e c u o u s  m a n n e r . "  
T h e  l a w  a s  i t  i s  n o w  w r i t t e n  l e a v e s  e v e r y t h i n g  to  i n t e r p r e t a t i o n .  A  l a n d o w n e r ' s  i n t e r p r e t a t i o n  
o f  t h e  m i n i m u m  p o s t i n g  r e q u i r e m e n t  m a y  r e s u l t  in t h e  l a n d o w n e r  n o t  p o s t i n g  h i s  l a n d s  
s u f f i c i e n t l y  t o  s a t i s f y  lav /  e n f o r c e m e n t  o f f i c e r s  o r  p r o s e c u t o r s .  F o r  e x a m p l e ,  u n d e r  a  s t r i c t  
i n t e r p r e t a t i o n  o f  t h e  l a v / ,  i f  a  f l o a t  p l a n e  l a n d s  o n  a  l a k e  o r  r i v e r  i n s i d e  a  p r i v a t e  
l a n d o w n e r ' s  p r o p e r t y  b o u n d a r i e s ,  t h e  la n d  w o u ld  n o t  b e  c o n s i d e r e d  to  b e  p o s t e d  " i n  a  
r e a s o n a b l y  c o n s p i c u o u s  m a n n e r , "  i f  s i g n s  w e r e  p o s t e d  o n l y  o n  t h e  p r o p e r t y ' s  e x t e r i o r  
b o u n d a r i e s .  T o  b e  c o n s i d e r e d  a d e q u a t e l y  p o s t e d ,  s i g n s  w o u ld  h a v e  to  b e  p o s t e d  a l o n g  t h e  
s h o r e s  o f  a l l  i n t e r i o r  l a k e s  ' r i v e r s .  T h i s  i n t e r p r e t a t i o n  o f  t h e  l a w  i s  e x t r e m e l y  
b u r d e n s o m e  f o r  o w n e r s  o f  l a r g r  t a c t s  o f  l a n d  b e c a u s e  o f  t h e  v a s t n e s s ,  r e m o t e n e s s  a n d  
i n a c c e s s i b i l i t y  o f  m a n y  o f  t h e s e  !~

T h e  s t a t u t e  h a s  b e e n  m o d i f i e d  so  th ;  is  r e a s o n a b l e  a n d  w i l l  p e r m i t  t h e  p r i v a t e  l a n d o w n e r  
t o  c o m p l y  w i t h  t h e  p o s t i n g  r e q u i r e m c . i t  w i th  r e a s o n a b l e  f a c i l i t y .  U n d e r  t h e  p r e s e n t  l a w ,  
t h o s e  p r i v a t e  l a n d o w n e r s  w ho  h a v e  n o t  a d e q u a t e l y  p o s t e d  t h e i r  l a n d s  a g a i n s t  t r e s p a s s  a r e  
u n a b l e  to  p r o s e c u t e  t r e s p a s s e r s  e v e n  i f  t h e r e  i s  a  f l a g r a n t  a n d  p u r p o s e f u l  i n s t a n c e  o f  
t r e s p a s s  a n d  u n a u t h o r i z e d  u s e .  T h e  a d d i t i o n  o f  a l t e r n a t i v e  p o s t i n g  o p t i o n s  r e f l e c t  t h e  
u n i q u e n e s s  o f  A l a s k a ' s  l a n d  o w n e r s h i p  p a t t e r n s  ( v a s t  t r a c t s  o f  u n d e v e l o p e d  p r i v a t e  l a n d )  a n d  
m a k e s  t h e  p o s t i n g  o f  p r i v a t e  l a n d  m u c h  l e s s  b u r d e n s o m e  f o r  t h e  l a n d o w n e r .  T h i s  a m e n d m e n t  
w i l l  p r o v i d e  p r o t e c t i o n  to  t h e  p r i v a t e  l a n d o w n e r  a g a i n s t  c a s u a l  t r e s p a s s  a n d  w i l l  a l s o  a l l o w  
f o r  p r o s e c u t i o n  o f  s e v e r e  c a s e s  o f  t r e s p a s s .  S i n c e  s t a t e  l a w  r e q u i r e s  t h a t  l a n d  b e  p o s t e d  
b e f o r e  t h e r e  c a n  b e  e n f o r c e m e n t  o f  t h e  t r e s p a s s  l a w s ,  i t  is  e s s e n t i a l  t h a t  t h e  s t a t u t e s  
s t i p u l a t e  in n o  u n c e r t a i n  t e r m s  w h a t  c o n s t i t u t e s  t h e  p o s t i n g  o f  l a n d . ^  T h e  p r o p o s e d  l a n g u a g e  
o f  S e c t i o n  7 r e c o g n i z e s  t h e  u n i q u e  c h a r a c t e r  o f  la n d  o w n e r s h i p  p a t t e r n s  in A l a s k a .  
S p e c i f i c a l l y  S e c t i o n  1 1 . 4 6 . 3 5 0 ( d ) ( 2 )  p r o v i d e s  g u i d e l i n e s  f o r  p o s t i n g  la n d  t h a t  i s  i s o l a t e d  a n d  
i n a c c e s s i b l e  b y  r o a d . ^  U n d e r  t h e  c u r r e n t  l a w ,  i t  i s  p o s s i b l e  t h a t  a  c o u r t  w o u l d  i n t e r p r e t  
t h e  l a w  to  m e a n  t h a t  a  l a n d o w n e r  h a s  to  p o s t  s i g n s  a l o n g  a l l  o u t e r  p r o p e r t y  b o u n d a r i e s ,  
r i v e r  b a n k s  a n d  l a k e  s h o r e s .  F o r  l a n d  o w n e r s  w i t h  l a r g e  t r a c t s  o f  l a n d ,  t h i s  w o u ld  m e a n  
p o s t i n g  l i t e r a l l y  h u n d r e d s  a n d  t h o u s a n d s  o f  s i g n s .  T h is  i s  a  v e ry  e x p e n s i v e  a n d  b u r d e n s o m e  
r e q u i r e m e n t  f o r  l a n d o w n e r s .  In  f a c t ,  in m a n y  a r e a s  o f  t h e  s t a t e ,  i t  w o u ld  b e  d i f f i c u l t  f o r  
l a n d o w n e r s  to  p o s t  s i g n s  s i m p l y  b e c a u s e  t h e r e  a r e  n o  t r e e s  o n  w h i c h  to  a t t a c h  " n o  
t r e s p a s s i n g "  s i g n s .  A s  it  is  n o w  w r i t t e n ,  t h e  s t a t e ' s  p o s t i n g  r e q u i r e m e n t  is  u n r e a l i s t i c  w h e n  
a p p l i e d  to  l a r g e  t r a c t s  o f  l a n d ,  a n d  in m a n y  i n s t a n c e s  c a n n o t  h o  i m p l e m e n t e d  e c o n o m i c a l l y  o r

- S -



p r a c t i c a l l y  b y  t h e  l a n d o w n e r .  T h e  n e w  l a n g u a g e  p r o v i d e s  f o r  a n  a l t e r n a t i v e  f o r m  o f  p o s t i n g  
w h i c h  c a n  b e  u s e d  m o r e  r e a d i l y  b y  l a n d o w n e r s .

F i n a l l y  t h e  n e w  l a n g u a g e  in AS 1 1 . 4 6 . 3 5 0 ( e )  p r o v i d e s  f o r  c r i m i n a l  p e n a l t i e s  f o r  t h e  r e m o v a l  
o r  d e s t r u c t i o n  o f  t r e s p a s s i n g  s i g n s  a n d  f e n c e s  e n c l o s i n g  p r i v a t e  l a n d .  " N o  t r e s p a s s i n g "  s i g n s  
a r e  c o n s t a n t  t a r g e t s  f o r  v a n d a l i s m .  A l t h o u g h  l a n d o w n e r s  s t i l l  h a v e  a  c o n t i n u a l  o b l i g a t i o n  to  
p o l i c e  t h e i r  l a n d s  to  e n s u r e  t h a t  h i s  l a n d s  r e m a i n  p o s t e d ,  t h i s  p r o v i s i o n  w i l l  a t  l e a s t  p r o v i d e  
l a n d o w n e r s  w i t h  s o m e  r e c o u r s e  a g a i n s t  i n d i v id u a l s  w h o  i n t e n t i o n a l l y  r e m o v e  a n d  d e s t r o y  " N o  
T r e s p a s s i n g "  s i g n s  o r  f e n c e s  s u r r o u n d i n g  t h e i r  p r o p e r t y .
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1C S t a t e  o f  O r e g o n .  § 1 0 5 . 6 6 5  D u t i e s  a n d  l i a b i l i t i e s - o f  o w n e r  o f  l a n d  u s e d  by  p u b l i c  f o r  
r e c r e a t i o n .

E x c e p t  a s  o t h e r w i s e  p r o v i d e d  in  O R S  1 0 5 . 6 7 5 :  ( 1 )  a n  o w n e r  o f  l a n d  o w e s  n o  d u t y  o f  
c a r e  to  k e e p  l a n d  s a f e  f o r  e n t r y  o r  u s e  b y  o t h e r s  f o r  a n y  r e c r e a t i o n a l  p u r p o s e  o r  to  
g iv e  w a r n i n g  o f  a  d a n g e r o u s  c o n d i t i o n ,  u s e ,  s t r u c t u r e  o f  a c t i v i t y  o  t h e  l a n d  to  p e r s o n s  
e n t e r i n g  t h e r e o n  f o r  a n y  s u c h  p u r p o s e .  ( 2 )  a n  o w n e r  o f  l a n d  w h o  e i t h e r  d i r e c t l y  o r  
i n d i r e c t l y  i n v i t e s  o r  p e r m i t s  w i t h o u t  c h a r g e  a n y  p e r s o n  to  u s e  s u c h  p r o p e r t y  f o r
r e c r e a t i o n a l  p u r p o s e s  d o e s - n o t  t h e r e b y :

( a )  E x t e n d  a n y  a s s u r a n c e  t h a t  t h e  p r e m i s e s  a r e  s a f e  f o r  a n y  p u r p o s e ;
( b )  C o n f e r  u p o n  s u c h  p e r s o n  t h e  l e g a l  s t a t u s  o f  a n  i n v i t e e  o r  l i c e n s e e  to  w h o m  a

d u t y  o f  c a r e  i s  o w e d ;  o r
( c )  A s s u m e  r e s p o n s i b i l i t y  f o r  o r  i n c u r  l i a b i l i t y  f o r  a n y  i n j u r y  t o  p e r s o n  o r  

p e r s o n s  o r  p r o p e r t y  c a u s e d  by  a n  a c t  of- o m i s s i o n  o f  t h a t  p e r s o n .

11 S e e  N o t e  7 .

12 A l a b a m a  C o d e  § 3 5 - 1 5 - 2 0  ( S u p p .  1 9 8 2 )  ( e m p h a s i s  a d d e d ) .

13  S e e  C a l .  C i v .  C o d e  § 8 4 6  ( W e s t  1 9 8 2 ) ;  C o n n .  G e n .  S t a t .  A n n .  § 5 2 - 5 5 ? h ( l )  ( W e s t  
S u p p .  1 9 8 3 ) ;  D e l .  C o d e  A n n .  t i t .  7 ,  § 5 9 0 6 ( 1 )  ( 1 9 8 4 ) ;  G a .  C o d e  .A nn.
§ 1 0 5 - ' i O S ( a )  ( S u p p .  1 9 8 2 ) ;  H a w a i i  R e v .  S t a t .  § 5 2 0 - 5 ( 3 )  ( 1 9 7 6 )  ( s l i g h t l y  d i s s i m i l a r ) ;  
A c t  o .  A u g .  2 ,  1 9 6 5 ,  § 6 ( a ) , I I I .  A n n .  S t a t .  c h  7 0 ,  § 3 6 ( a ) ( S m i t h - H u r d  S u p p .
1 9 8 3 - 1 9 8 4 ) ;  I o w a  C o d e  A n n .  § 1 I C . 6 ( 1 )  ( W e s t  S u p p ,  1 9 8 3 - 1 9 8 4 ) ;  K a n .  S t a t .  A n n .  §
5 8 - 3 2 0 6 ( a ) (  1 9 8 3 )  ; K y .  R e v .  5 t a t .  A n n .  § 1 5 0 . 6 4 5  ( E o b b s - M e r r i l l  1 9 8 0 )  ( " w i l l f u l  a n d
m a l i c i o u s " ) ;  M e .  R e v .  S t a t .  A n n ,  t i t ,  14 § 1 5 9 - A (  4 )  ( A )  ( 1 9 8 0 ) ;  M d .  N a t .  R e s .
C o d e  A n n .  § 5 - 1 1 0 6  ( 1 9 8 3 ) ;  N e b .  R e v .  S t a t .  § 3 7 - 1 0 0 5 ( 1 )  ( 1 9 7 8 ) ;  N e v .  R e v .  S t a t .
§ 4 2 . 5 1 0  ( 3 )  ( a )  ( 1 9 8 1 ) ;  N . W .  R e v .  S t a t .  A n n .  § 2 1 2 . 3 4  1 1 1 (a )  ( S u p p .  1 9 8 3 ) :  N . J .  
S t a t .  .A nn . § 2 A . 4 2 A - 4 ( a )  ( W e s t  S u p p .  1 9 8 3 - I 9 S 4 ) ;  N . Y .  G e n .  O b l i g .  L ’ w
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§ 9 - 1 0 3 ( 2 ) ( a )  ( M c K i n n e y  S u p p .  1 9 3 3 - 1 9 8 4 ) ;  N . . . D .  C e n t .  C o d e
§ 5 3 - 0 8 - 0 5 (  1 ) (  1 9 8 2 )  ; 6 8  P A .  C o n s .  S t a t .  A n n .  § 4 7 7 - 6 ( 1 ) ( P u r d o n  S u p p .  1 9 8 3 - 1 9 8 4 ) ;  
T e n n .  C o d e  A n n .  § §  1 1 - 1 0 - 1 0 3 ( 1 )  ( S u p p . 1 9 8 3 )  ( " d a n g e r o u s  o r  h a z a r d o u s " ) .
7 0 - 7 - 1 0 4 ( 1 ) 0 9 8 3 ) ;  V a .  C o d e  § 2 9 - 1 3 0 . 2 ( d )  ( S u p p .  1 9 8 3 ) ;  W . V a .  C o d e  § 
1 9 - 2 5 - 4 ( 1 9 8 4 )  ( " d a n g e r o u s  o r  h a z a r d o u s " ) ,  W is .  S t a t .  A n n .  § 2 9 . 6 8 ( 3 )  ( W e s t  S u p p .  
1 9 8 3 - 1 9 8 4 ) .

1 ^  S e e  A l a .  C o d e  § 3 5 - 1 5 - 2 4 ( a >  ( S u p p .  1 9 8 2 )  ( q u o t e d  i n f r a  n o t e  1 3 4 ) ;  A r k .  S t a t .  A n n .  
§ 5 0 - 1 1 0 6 ( a )  ( S u p p .  1 9 8 3 )  ( " m a l i c i o u s  b u t  n o t  m e r e  n e g l i g e n t  f a i l u r e  to  g u a r d  o r  w a r n  
a g a i n s t  a n  u l t r a - h a z a r d o u s  c o n d i t i o n ,  s t r u c t u r e ,  p e r s o n a l  p r o p e r t y ,  u s e  o r  a c t i v i t y  
u s u a l l y  k n o w n  t o . . . b e  d a n g e r o u s " ) ;  C o l o .  R e v .  S t a t .  § 3 3 - 4 1 - 1 0 4 ( a )  ( 1 9 7 3 )  ( " w i l l f u l  
o r  m a l i c i o u s  f a i l u r e  to  g u a r d  o r  w a r n  a g a i n s t  a  k n o w n  d a n g e r o u s  c o n d i t i o n ,  u s e ,  
s t r u c t u r e ,  o r  a c t i v i t y  l i k e l y  to  c a u s e  h a r m " ) ,  F l a .  S t a t .  A n n .  § 3 7 5 . 2 5 1  ( 4 )  ( W e s t  
1 9 7 4 )  ( " d e l i b e r a t e ,  w i l l f u l  o r  m a l i c i o u s  i n j u r y  to  p e r s o n s  o r  p r o p e r t y " ) ;  I n d .  C o d e  A n n .  
§ 1 4 - 2 - 6 - 3 )  ( B u r n s  S u p p .  1 9 8 3 )  ( " m a l i c i o u s  o r  i l l e g a l  a c t s " )  L a .  R e v .  S t a t .  A n n .  
§ 9 . 2 7 9 ( B )  ( W e s t  1 9 6 5 )  ( " d e l i b e r a t e  a n d  w i l l f u l  o r  m a l i c i o u s  i n j u r y  to  p e r s o n s  o r  
p r o p e r t y " ) ;  M a s s .  G e n .  L a w s .  A n n .  c h  2 1 ,  § 1 7 C ( W e s t  1 9 8 1 )  ( " w i l l f u l ,  w a n t o n  o r  
r e c k l e s s  c o n d u c t " )  M i c h .  C o m p .  L a w s  A n n .  § 3 0 0 - 2 0 1  ( W e s t  1 9 8 4 )  ( " g r o s s  n e g l i g e n c e  
o r  w i l l f u l  a n d  w a n t o n  m i s c o n d u c t " )  M i n n .  S t a t .  A n n .  § 8 7 . 0 2 5 ( a )  ( W e s t  1 9 8 3 )  ( " c o n d u c t  
w h i c h . . . e n t i t l e s  a  t r e s p a s s e r  to  m a i n t a i n  a n  a c t i o n " ) ;  M i s s .  C o d e  A n n .  § 8 9 - 2 - 5  
( S u p p .  1 9 8 3 )  ( " d e l i b e r a t e ,  w i l l f u l  o r  m a l i c i o u s  i n j u r y " ) ;  M o n t .  C o d e  A n n .  
§ 7 0 - 1 6 - 3 0 2 (  1 9 8 3 )  ( " w i l l f u l  o r  w a n to n  m i s c o n d u c t ) ,  O r .  R e v .  S t a t .
§ 1 0 5 . 6 5 5 (  1 9 8 1 )  ( " r e c k l e s s  f a i l u r e  to  g u a r d " ) ;  5 . C .  C o d e  A n n .  § 2 7 - 3 - 6 0 ( a )  ( L a w  G o o p
1 9 7 6 )  ( " g r o s s l y  n e g l i g e n t ,  w i l l f u l  o r  m a l i c i o u s  f a i l u r e  to  g u a r d  o r  w a r n " )  S . D .  
C o d i f i e d  L a w s  A m n. § 2 0 - 9 - 5  ( 1 9 7 9 )  ( " g r o s s  n e g l i g e n c e  o r  w i l l f u l  a n d  w a n t o n
m i s c o n d u c t " ) ;  T e x .  R e v .  C i v .  S t a t .  A n n ,  a r t  l b ( 2 ) ( V e r n o n  1 9 6 9 )  ( " w i l l f u l  o r  m a l i c i o u s  
i n j u r y  to  p e r s o n s  o r  p r o p e r t y " ) ;  V t .  S t a t .  A n n . - t i t  10 § 5 2 1 2 ( b )  ( 1 9 7 3 )  ( " n o  g r e a t e r  
d u t y  e x c e p t  a s  t o  a c t s  o f  a c t i v e  n e g l i g e n c e  th a n  i s  o w e d  a  t r e s p a s s e r ) ;  W a s h .  R e v .  
C o d e  A n n .  § 4 . 2 4 . 2 1 0  ( S u p p .  1 9 8 3 - 1 9 8 4 )  ( " i n j u r i e s . . .  by  r e a s o n  o f  a  k n o w n  d a n g e r o u s  
a r t i f i c a l  l a t e n t  c o n d i t i o n  f o r  w h i c h  w a r n i n g  s i g n s  h a v e  n o t  b e e n  c o n s p i c u o u s l y  p o s t e d " ) .

0 " l y  tw o  r e c r e a t i o n a l  u s e  s t a t u t e s  c o n t a i n  n o  s u c h  e x c e p t i o n .  S e e  I d a h o  C o d e  § 3 5 - 1 6 0 ^ -  
( S u p p .  1 9 8 3 ) ;  O h i o  R e v .  C o d e  A n n .  § i 5 3 3 . 1 8 - .  1 8 1 ( B a ld w in  1 9 8 0 ) .

1 5  Q u e s e n b e r r y  v .  M i l w a u k e e ;  C o u n t y ,  1 0 6  W i s .  2 d  6 8 5  3 1 7  N . W . 2 d  4 6 8 ,  4 7 2  ( 1 9 8 2 )  
( a c t i v i t i e s  e x p r e s s e d  in  s t a t u t e  a r e  u s u a l l y  " d o n e  o n  l a n d  in i t s  n a t u r a l  u n d e v e l o p e d  
s t a t e . "

1 6  K u c h e r  v .  P i e r c e  C o u n t y ,  2 4  W a s h .  A p p .  2 8 1 ,  6 0 0  P . 2d  a t  6 8 S ,  1 9 7 9 .  T h e  c o u r t  
d i s c u s s e d  t h r e e  f a c t o r s  f o r  d e t e r m i n i n g  t h e  s c o p e  o f  a p p l i c a b i l i t y  o f  t h e  i m m u n i ty  
s t a t u t e ;  t h e s e  i n c l u d e :  " ( 1 )  t h e  a m o u n t  o f  la n d  o w n e d  b y  t h e  d e f e n d a n t ;  ( 2 )  t h e  
a r r a n g e m e n t  o f  t h i s  l a n d  a n d  i t s  i m p r o v e m e n t s  a n d  ( 3 )  t h e  r e l a t i v e  p r o x i m i t y  o f  t h e  
l a n d  t o  a  p o p u l a t i o n  c e n t e r .

17 A r k .  S t a t .  A n n .  § 5 0 - 1 1 0 6 ( b )  ( 1 9 7 1 ) ;  T e x .  R e v .  C i v .  S t a t .  A n n .  a r t .  l b  § 4 ( 2 )  
( V e r n o n  1 9 6 9  <5c S u p p .  1 9 8 2 )

I S  O r e .  S t a t .  § 1 0 5 . 6 7 7 ( 1 )  " A n  o w n e r  o f  la n d  w ho  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  i n v i t e s  o r  
p e r m i t s  a n y  p e r s o n  to  u s e  h i s  lan d  f o r  a n y  r e c r e a t i o n a l  p u r p o s e  w i t h o u t  c h a r g e  s h a l l  n o t  
t h e r e b y  g i v e  to  s u c h  p e r s o n  o r  to  o t h e r  p e r s o n s  a n y  r i g h t  to  c o n t i n u e d  u s e  o f  h i s  land  
f o r  a n y  r e c r e a t i o n a l  p u r p o s e  w i t h o u t  h i s  c o n s e n t .  ( 2 )  T he  f a c t  t h a t  a n  o w n e r  o f  la n d  
a l l o w s  th e  p u b l i c  to  r e c r e a t i o n a l l y  u s e  h i s  la n d  w i t h o u t  p o s t i n g  o r  f e n c i n g  o r  o t h e r w i s e  
r e s t r i c t i n g  u s e  o f  h i s  l a n d  s h a l l  n o t  r a i s e  a  p r e s u m p t i o n  t h a t  t h e  l a n d o w n e r  i n t e n d e d  to 
d e d i c a t e  o r  o t h e r w i s e  g i v e  o v e r  to  s a i d  p u b l i c  to  c o n t i n u e d  u s e  o l  t h e  l a n d .
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