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MEMORANDUM

4/27/87

TO: Rep. John Sund

FROM: J. Hartle, PA "

RE: HB 168 Whistleblowers

HB 168 (Labor & Commerce) An Act relating to protection
for public employees

Judiciary Subcommittee: Gruenberg, Taylor

Jud CS Sectional:

1) 39.51.100 PERSONS PROTECTED

a) Application only to public sector. May not discharge or
otherwise discriminate against an employee because

1> they report "matter of public concern”™ (defined Page 3,
line 21) to a public body; or

2> They are requested to participate in an action

b) Employer may not disqualify a whistleblower from
eligibility to bid on contracts, receive land or other right
or benefit.

¢c) This bill does NOT:

1> require an employer to compensate an employee for
participation in an action

2> Prohibit an employer from compensating (this issue was left
to collective bargaining)

d) Employer shall post notices

2) 39.51.110 EMPLOYER RGHTS

a) A whistleblower is not entitled to protections UNLESS:

1> reasonable cause to believe the report is true;

2> has made reasonable attempt to ascertain accuracy; and

3> reports in good Taith

b) As part of written personnel policy, employer may require
that reports be made Ffirst to the supervisor. However, the
employee may not be required if

1> they resonably believe that the reports will not result in
prompt action to remedy the matter;

2> Knows with reasonable certainty that the practice is known
to tho supervisor;

3> resonably believes that an emergency is involved; or

4> reasonably fears physical harm.

3) 39.51.120 RELIEF AND PENALTIES

a) Whistleblower may bring a civil action and the court may
grant "appropriate relief” (injunctive relief, money damages,
reinstatement and back wages, declarative relief)

b) Violation or attempted violation carries a civil fine of
$10,000. The A_.G. MAY enforce this subsection.

4) DEFINITIONS:

a) "Employee or public employee"

b) "Employer or public employer™

c) "Matter of public concern”

I> violation of state, federal, or municipal law or regulation
2> danger to the public health or safety

3> gross mismanagement, substantial waste of funds, clear
abuse of authority

d) "Public body"
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Cramer
4/21/87
Original sponsor: Judiciary Committee
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 168 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to protection for certain public

employees and certain othtr persons who vreport
matters of public concern.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OFAAh“
* Section 1. AS 39.51 1is amended by adding new sections t" read:

ARTICLE 2. PROTECTION FOR REPORfrS"QF CERTAIN"MATTERS.

Sec. 39.51.100. PERSONS PROTECTED. (@ A public employer may
not discharge, threaten, or otherwise discriminate against an employee
regarding the employee®s compensation, terms, conditions, location, or
privileges of employment because

(1) the employee, or a person acting on behalf of the
employee, reports to a public body or is about to report to a public
body a matter of public concern/r”As

(2) the employee 1is requested by a public body to partici—
pate in a court action or in an 1investigation, hearing, or 1Inquiry
held by that public body.

(b)A public employer may not disqualify a public employee or
other person who reports a matter of public concern, or a public
employee on whose behalf a matter of public concern iIs reported,
because the employee or person reported the matter, from eligibility
to

(1) bid on contracts with the public employer;

2 receive land under a lawof the state or an ordinance

of the municipality;

-1- CSHB 168 (Jud)
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(3) receive another right or benefit.

(c) The provisions of AS 39.51.100 - 39.51.130 do not

(@) require an employer to compensate an employee for
participation in a court action or 1in an investigation, hearing, or
inquiry by a public body;

(2) prohibit an employer from compensating an employee for
participation in a court action or 1in an 1investigation, hearing, or
inquiry by a public body;

(3 authorize the disclosure of information that is legally
required to be kept confidential; or

(4 diminish or 1impair the rights of an employee under a
collective bargaining agreement.

(d An employer shall post notices and useother appropriate
means to inform employees of their protections and obligations under
AS 39.51.100 - 39.51.130.

Sec.39.51.110. EMPLOYER RIGHTS. (€)) An employee or other
person 1is not entitled to the protections under AS 39.51.100 - 39.51.-

130 unless the employee or other person

(1) h~sl”ea”onable~~caus™ to believe that the information
reported is or is abcut tVTbhecome a matter of public concernT~-~

(2) has made a reasonable attempt to ascertain the accuracy
of the 1information beforereporting; and

(3) reports the information in good faith.

(b) As part of mas.wiitten personnel gollicy-, a public employer
may require that, before an employee reports a matter of public con—
cern under AS 39.51.100, the employee shall submit a written report
concerning the matter to the employer. However, the employer may not
require the employee to submit a report if the employee

(@)) reasonably believes that reports to the e

CSHB 168 (Jud) -2-



not result in prompt tion to remedy the matter of public concern;

(@) knows with reasonable certainty that the ac
policy, or practice is already known to one or more sSupervisors;

(3 reasonably believes that an emergency is involved; or

(4) reasonably fears physical harm as a result of disclo—
sure .

Sec. 39.51.120. RELIEF AND PENALTIES. (@) A person who alleges
a violation of AS 39.51.100 may bring a civvl action and the court may
grant appropriate relief.
(b) A person who violates or attempts to violate AS 39.51.100 -
39.51.130 1is also liable for a civil fine of not More than $10,000.
this subsection.
Sec. 39.51.130. DEFINITIONS. In AS 39.51.100 - 39.51.130

(1) ®Employee™ or "public employee” means a person who
performs a service for wages or other remuneration under a contract of
hire, written or oral, express or implied, for a public employer;

(2 "employer"™ or "public employer™ includes the state, a
public or quasi-public corporation or authority established by state
law, the University of Alaska, a municipality, a political subdivision
of the state, and the Alaska Railroad Corporation;

(3 "matter of public concern"™ means

(A) a violation of a state, federal, or municipal law,
regulation, or ordinance;

(B) a danger to public health or safety; or

(C) gross mismanagement, a substantial waste of funds,
or a ejear abuse of authority;

(A)  "public body" includes a federal, state, or municipal

officer or agency.

CSHB 168 (Jud)
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Expansion of Statutory Protection
For Pubiic-Sector W histleblowers

DEVELOPMENT: Statutory protection for government-employ-
ee whistleblowers continues to grow, according to a report present-
ed at a midwinter meeting of the American Bar Association.
January 16 and 17.

The report, which forms the basis for this Analysis, was pre-
pared by Nancy J. Sedmak, co-chairman of the ABA State and
Local Government Bargaining Comm ittee’s Subcomm ittee on Spe-
cial Problems.

Whistleblower Statutes

The newest state whistleblower law was signed in Pennsylvania
in December. Michigan passed the first state whistleblower law in
1981; by 1985, there were 19 such laws, and there are now 25
states with some sort of whistleblower law on the books.

In addition to passing new laws, several states have amended
ones already on the books. In 1986, New York expanded its 1984
whistleblower law by granting additional protections to public
employees.

Most of the state laws cover only state employees. Several,
including the new Pennsylvania law, cover state ana local employ-
ees. Arizona’s law covers state and county employees. Connecticut,
Louisiana, Maine, Michigan, New Jersey, New York, and Rhode
Island protect state, local, and privatc-sector employees. Califor-
nia s law covers only private-sector employees.

Many of the state whistleblower laws specify that employees will
be protected if they report violations of federal, state, or municipal
laws, rules, and regulations. M ost such laws also protect employees
who disclose information ‘'egarding waste, mismanagement, or
abuse of authority. But Louisiana restricts protected disclosure to
violations of state, federal, or local ‘environmental” laws.

Some states specify that reports must be subm itted to a particu-
lar individual or agency, e.g. state auditor (Delaware, Oregon,

Copvn”~hl O 1987 by The Bureau of National Affairs, Inc., Washington. D.C.
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124 ANALYSIS 26

Utah, and W ashington). Others protect disclosure to any agency or
federal entity having authority to investigate, police, manage, or
otherwise remedy the violation or act in question (Florida), or
disclosure to any appropriate body or authority (Kentucky, Maine,
New York, Rhode Island, Texas).

W histleblowing employees may be required first to submit a
report, usually in writing, to their supervisor and give the employer
sufficient time to correct the problem (Indiana, Maine, New
Jersey, New York, Utah). This requirement does not apply when
the employee has specific reason to believe that reports to the
employer will not result in prompt remedying of the violation
(M aine), or if the employee is reasonably certain that the activity,
policy, or practice is known to one or more supervisors, or where an
emergency is involved and the employee reasonably fears physical
harm as a result of the disclosure (New Jersey). Penns} Uania and
W isconsin provide that employees may report either to a supervisor
or an appropriate authority. Kansas and Ken’ucky specifically
state that employees arc not required iO give prior notice.

W histleblowing employees may be required to make their disclo-
sures in good faith (Pennsylvania, Texas), to have reasonable cause
to believe a violation has or is about to occur (California, lowa,
M aryland, Maine, New Jersey, New York, Rhode Island, Wiscon-
sin), to make reasonable attempts to ascertain the correctness of
their information (Indiana), and not to knowingly make false
charges (Connecticut, Delaware, Michigan, Utah). Employees who
knowingly make false charges may be disc’ “"ned (Connecticut).

Remedies and Procedure

M ost states provide for civil-suit enforcement, but a few require
the employee to exhaust adm inistrative remedies first. A few states
have special procedures to handle complaints. Connecticut stipu-
lates that the employee may file an appeal with a review board, or
pursue remedies under a collective bargaining contract; Florida's
law requires employees to exhaust administrative remedies; Indi-
ana’s states vhal those dismissed may process an administrative
appeal, but the law does not impair other legal remedies the
employee may have; Maryland provides remedies supplemental to
the ordinary state-employee grievance procedure; Oregon’s law
requires establishment of an adm inistrative appeals procedure; and
W isconsin provides that the employee may file a complaint with a
commission. Maine provides for a jury trial.

Some states provide for injunctive relief (Delaware, Florida.,
Kentucky, Maine, Michigan* New Jersey, New York, Rhode
Island, Texas).

M ost states provide that reinstatement, back pay, fringe bene-
fits, and seniority may be awarded. Louisiana provides for triple

2-16-87 O0H4-7M1/87/J0+.50 Labor Relations Reporter



124 ANALYSIS 27

damages. losl wages, and lost anticipated wages. Kentucky and
Texas provide for punitive or exemplary damages. Attorney’s fees
and costs to the employee are available in Kentucky, Louisiana,
Michigan. Rhode Island. Texas. Utah, and Washington, while
attorney’s fees and costs may be awarded to the prevailing party in
Florida, Maine, New Jersey, and New York.

Some states specify civil or criminal penalties for violations of
the whistleblower law. Any person who willfully violates the
Kentucky lav/ is guilty of a Class A misdemeanor. Maine provides
for a civil fine of S10 for each day of willful violation. Michigan
and Utah provide for a civil fine of not more than S500. New
Jersey provides for a civil fine of not more than 51,000 for the first
violation, and not more than 55,000 for each subsequent violation.
In Pennsylvania, employers who violate the act may be fined up to
S500 and suspended up to six months, except for elected officials.
Supervisors in Texas are subject to a civil penalty up to 51,000.

The posting of notices informing employees of their rights is
required in several states. New Jersey requires that the notices
name the person designated to receive written reports.

Other Protections

In the absence of state laws protecting whistleblowers, or if the
laws that do exist do not cover all employees, other protections are
sometimes available. Employees may invoke their First Amend-
ment guarantees, or possibly bring wrongful-discharge suits.

The First Amendment protects a government employee from
discharge for speech on matters of public concern. (Connick v.
Myers, US SupCt, 1983, 1 IER Cases 178) To ascertain whether
such matters are involved, the court must focus on the content,
form, and context of statements for which protection is sought.

In Wulfv. City of Wichita (DC Kan, 1986, 1 IER Cases 895), a
city police officer was terminated after he wrote to the state
Attorney General expressing allegations ranging from interference
by the police chief with the constitutionally protected right of
membership in a union to improper use of public funds, and
requesting an official investigation into these matters. The officer
sued and was found to have engaged in speech on matters of public
concern protected by the First Amendment. His letter, which was
subm itted through proper channels to appropriate authorities, did
not affect the officer’s ability to perform his duties; his working
relationship with the police chief did not require personal i iyalty
and confidence; and there was no evidence of any disruption of
police-department activities or morale as result of the letter. The
court found that even if the police chief had legitimate fears of
disruption, the First Amendment balance can hardly be controlled
by this factor. Quoting Porter v. Califano (CA 5, 1979, 592 F.2d
Libor ReUnom Reporter Ol«-7?€i/j7/RH.50 2-16-87



124 ANALYSIS 28

770). the court stated: “An employee who accurately exposes
rampant corruption in her office no doubt may disrupt and demor-
alize much of the office. But it would be absurd to hold that the
First Amendment generally authorizes corrupt officials to punish
subordinates who blow the whist*- imply because the speech
somewhat disrupted the office."

Officer Wulf was terminated by the City of Wichita in April
1981. W ulfs award from his lawsuit under 42 U.S.C. 1983 totalled
$242,465 for back pay, S389.806 for front pay, S250.000 for
mental anquish and emotional distress, and 550,000 in punitive
damages against the police chief, plus reasonable attorney’s fees
and expenses.

Kansas enacted a whistleblower law to protect state employees
in 1984. Wulf and similarly situated employees would not have
been covered, because the law docs not cover city employees.
Public-Poiicy Exceptions

In Wagner v. City of Globe (Ariz SupCt, 1985, 1 IER.Cases
501), a probationary city police officer was discharged for what the
court characterized as whistleblowing — he had taken affirmative
steps to investigate and rectify the illega. detention of an individual
and called it to the attention of the police chief and city magistrate.
The police officer asserted that he had been wrongfully discharged
in violation of the city’s personnel rules and therefore in breach of
contract.

The court considered whether the public-policy exception to the
employment-at-will doctrine applied. The court stated: “The em-
ployee who chooses to report illegal or unsafe conduct by his
employer differs significantly from the employee forced to choose
between his job and actual participation in illegal behavior. The
latter is the paradigmatic case of a public policy violation: in
contrast the whistleblower faces' ie arguably less onerous choice of
either ignoring the known or suspected illegality or becoming an
instrument of law enforcement We believe that whistleblow -
ing activity which serves a public purpose should be protected. So
long as employees' actions are not merely private or proprietary,
but instead seek to further the public good, the decision to. expose
illegal or unsafe practices should be encouraged.”

Further, the court noted, the legislature had recognized in 1985
that whistleblowing is worthy of protection by enacting a law
protecting state and county employees. Though this law was not
applicable here, it “evinces a legislative expression of public policy
fully consonant with our decision,” the court said. It summarized
by stating: “As we have endeavored to show, all employees who
attem pt to correct problems of public interest fall within the ambit
of the public policy exception to the at-will doctrine.”

2-16-87 0146-7981/87/30+.50 Labor Relation] Reporter
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Introduced: 3/6/87 5-0766A
Referred: Labor & Commerce
and Judiciary

BY THE LABOR AND

IN THE HOUSE COMMERCE COMMITTEE
HOUSE BILL NO. 168
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to protection for public employees."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.51 is amended by adding new sections to read:

ARTICLE 2. PROTECTION FOR PUBLIC EMPLOYEES--------------

Sec. 39.51.100. EMPLOYEES PROTECTED. (a)(A public employer ma
Nothdischarge, threaten, or otherwise discriminate against an employee
regarding the employee's compensation,terms, conditions, location, or
privileges of employment because

(1) the employee, or a person acting on behalf of the
employee, reports to a public body or is about toreport to apublic
body'~reasonably believing the reportl to be true:

(A) a violation of a state, federal, or municipal law,
regulation or ordinance;

(B) afsubstantial and specific|danger to public health
or safety; or , o i-d. /

f (C)mismanagement, a gross waste of funds, or an abuse

of authority;

(2) the employee is requested by a public body to partici-
held by that public body.

(b) This section dpes”otfre”ireja™ employer to compensate an

(j hearing, or inquiry by a public-bodyu
(c¢) This section a~d AS 39.51.110 do "h"~t apply if the lepor

HBO168A " -1- HB 168
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for a civil fine of not more than $10,000.
Sec. 39.51.120. DEFINITIONS. In AS 39.51.100 - 39.51.120,
(1) "employee"” or "public employee” means a person who

("erformsa service'~for wages or other remuneration under a contract of

hire,writtenor oral, express or implied, for a public employer;

(2) "employer" or "public employer"” includes the state, a
public or quasi-public corporation or authority established by law ,
the University of Alaska, a municipality, a political subdivision of

the state, and the Alaska Railroad Corporation;

(3) "public body" includes”™ federal®/state, or municipal

officer or agency.
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Introduced: 3%5/87 5-0766A
Referred: Labor & Commerce
and Judiciary

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

HOUSE BILL NO. 168
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to protection for public employees."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.51 is amended by adding new sections to read:

ARTICLE 2. PROTECTION FOR PUBLIC EMPLOYEES.---—--—-—--

Sec. 39.51.100. EMPLOYEES PROTECTED. (a)A public employer m
yiotylxscharge, threaten, or otherwise discriminate against an employee
regarding the employee's compensation,terms, <--'ndrtions, location, or
privileges of employment because

(1) the employee, or a person actinf on behalf of the
employee, reports to a public body or is about toreport to apublic
body~reasonably believing the report to be true:

(A) a violation of a state, federal, or municipal law,
regulation or ordinance;

(B) a/substantial and specific|danger to public health
or safety; or , 1ouUn*z oA /

(wNifiismanagement, a gross waste of funds, or an abuse
of authority;

(2) the employee is requested by a public body to
pate in a court action or in an investigation, hearing, or inquiry
held by that public body.

(b) This section d”es not”require®ap employer to compensate an
employee for participation in a court action or in an investigation,
hearing, or inquiry by a public-body

(c) This section a”id*AS 39.51.110 do'hot apply if the repor

HBO168A NT- HB 168

partici-
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made under (a)(l) oE this section'discloses information that is legal-
ly required to be kepthrconfidential.

(d) A person who alleges a violation of this section may jjring a
civil actho’n"for appropri\ate injunctive relief, fa;:tu’al damages',> or
both, withir90/r~y|l)after “"the occurrence of the alleged violation.
The person must show b/~clear and convincing evidence? that the em-
ployer violated (a) of this section.

(e) The provisions of AS 39.51.100 - 39.51.120 do not diminish
or impair the rights of an employee under a collective bargaining
agreement.

(f) An employer shall post notices and use other appropriate
means to inform employees of their protections and obligations under
AS 39.51.100 - 39.51.120.

Sec. 39.51.110. RELIEF AND PENALTIES. (a) The court may order
an employer to reinstate the employee, pay the employee back wagejjj/
reinstate fringe ben<fits and seniority rights, and pay actual dam-
ages.

(b) A public body may not disqualify a person for alleging a
violation of AS 39.51.100 - 39.51.120 from eligibility to
" (1) bid o” contracJ)s with the public body;

(2) receive land u)nder a law of the state or an ordinance
of the municipality; *
(k*~
(3) receive -another right or benefit to which the person is
entitled .

(c) A person who violates AS 39.51.100 - 39.51 120 is liable for
a civil fine of not more than $10,000.

(d) A person who attempts to prevent another person from making
a report or participating in a matter under AS 39.51.100¢(a) w ith

intent to impede or prevent a public inquiry on the m atter is liable

HB 168 -2- HBO168A



for a civil fine of not more than $10,000.
Sec. 39.51.120. DEFINITIONS. In AS 39.51.100 - 39.51.120,

(1) "employee" or "public employee” means a person who
performs a service or wages or other remuneration under a contract of
hire, written or oral, express or implied, for a public employer;

(2) "employer” or "public employer" includes the state, a
public or quasi-public corporation or authority established by law ,
the University of Alaska, a municipality, a political subdivision of
the state, and the Alaska Railroad Corporation;

(3) "public body" includes (~ federaT” state, or municipal

officer or agency.

HBO168A -3- HB 168



AREAS OF CONSIDERATION FOR HB 168

Page 1, Line 19, following ™"a": What are the policy
considerations behind requiring that a danger to public
healch and safety be "substantial and specific”™ 1in order,
than an employee can not be fired with impunity for
reporting such a danger?

IT this i1s to prevent frivolous reporting all language in
(A), (B), and () should track or it should be taken care
of in a separate section (See -

Recommendation: Delete "substantial and specific”

Page 1, Line 21, following ™"a".
What 1is the policy behind quantifying the amount of waste?
(See consideration #1)

Recommendation: Delete 'gross"
Page 1, Line 26, Subsection 167:

APEA would like to delete the entire subsection because
they feel it may be used to deny a right to compensation
that an employee would otherwise be entitled to.

Rep. Ulmer suggests inserting "preclude or"™ after "does
not™ which would have the same effect without creating the
ambiguity and possible grounds for litigation that the
APEA amendment may cause, except that grammatically it
would be better to delete "require"™ and insert 'create or
preclude an obligation that".

Bob Cooksey would like to delete "This section does not
require an employer to compensate an employee”™ Tfollowing
"(b)"™ and to insert "A person shall not suffer loss of
compensation or benefit".

This is intended to protect individuals employed by the
public employer at the time of the hearing, etc., but not
the former employee or employee in layoff status. A
better way to accomplish this intent would be to, instead,
insert "During a period of actual public employment an
employ shall not suffer loss of compensation or benefit."

Recommendation: 1f the committee wishes this bill to be
neutral 1iIn regards to employee®s rights to compensation
for time spent testifying, then Representative Ulmer®s

recommendation as amended is probab?y the best approach.



Page 2, Line 1 Bob Cooksey would like to insert 'the
person knows™ after '"that". This is intended to prevent
penalizing of an employee for disclosures which the
employee does not know are confidential.

Page 2, Line 1 This may be a good place to insert
language that will except frivolous reporting from the
protection of the bill, and insert the language
Representative Taylor would like to iInsert requiring the
employee to Tfirst report the problem to the employer.

Suggestion: Page 2, Line 1, after "Section": Insert
?2"(1)»
Page 2, Line 2, after "confidential': Delete ".» and

insert 11; or

(@) is frivol _.s or malicious; or

(B) was not first made to their employee and the employer
was given sufficient time to remedy the problem, unless
the employee has reasonable grounds to believe that the
problem is already known to the supervisor, that
disclosure will not result in remedying the problem or
that disclosure might result in physical harm to the
employee or another."™

Page 5, Line 5; 90 days'™ may not be enough time to bring
an action, especially if administrative remedies must be
exhausted. The 90-day limitation 1is in the model act.

It was probably put in to prevent the employee from
sitting on their rights and building up damages before a
suit is brought.

Suggestion: Page 2, Line 3, following "may": Insert
"without exhausting their administrative remedies"” Most
states provide for this.

Page 2, Line 4 The language of the prayer for relief
-should Eﬂage the language for relief that may be granted.
I-t.. 1)
Suggestion: Leave this language as it is because it
covers everything that the employ?.~would want, and* #ake the
language on line 14 track.

Page 2, Line 6 "Clear and convincing evidence"™ may be too
tough a standard”™

Suggestion: Page 2, Line 2, fTollowing "by":
Delete "clear and convincing™ and insert "a preponderance
of the"

Page 2, Line 14, (See 7)

Suggestion: _.Page 2, Line 14 after "order': Insert
“"injunctive relief, actual damages or both, such relief
may include ordering”
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11.

12.

13.
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- . Jme o or i mr f memf  omm
Page 2, Line 16, following rights ":"Delete", and pay
actual damages"

Page 2, Line 25, If we insert "or attempts to violate"
after "violates we may not need subsection (d).

Page 2, Line 26, Should we specify that the penalty
applies on a per employee fixed basis?

Suggestion: I don"t think it is necessary to change this
language because it is a violation of the statute to fire
"an employee.””

Page 3, Line 4, Should the definition of employee include
suppliers of goods?

Suggestion: This may expand the scope of the bill
substantially and may require more revision than a simple
expansion of the definition.

Page 3, Line 10, Should "federal™ be deleted because it is
beyond our jurisdiction?

Recommendation: Yes, it is probably beyond our
jurisdiction to prohibit a federal agency fronm
discriminating aginst past plaintiffs in these actions.

Query: Should (b) on Page 2, Line 18 prohibit
discrimination for alleging a violation under the statute
or filing a report under the statute? >



State of Alaska

House Majority Leader P.O. box V
JUNEAU. ALASKA 99811
COMMITTEES (907) 465-3718

465-4968/4986
HOUSE HEALTH. EDUCATION

AND SOCIAL SERVICES 914 CLAY COURT
HOUSE JUDICIARY ANCHORAGE. ALASKA 99503
HOUSE RULES Representative Max F. Gruenberg, Jr. (907)276-6844
District 11

Spenard, Upper Midtown Anchorage

April 27, 1987

TO: ALL HOUSE MEMBERS

FROM: MAX F. GRUENBERG, JR.

RE: CSHB 168 (JUDICIARY) "Whistleblower®"s"™ Bill
HB 168 appears on today"s calendar. This bill was passed last
year as HB 327. It has been re-introduced this year and was

extensively re-written in Judiciary Committee, taking the best
"whistleblower"s" statutes from several states and the federal
model .

The bill protects public employees and other persons reporting
"matters of public concern” from retaliation. A public
employer (the state and municipalities) may not actually
discharge or threaten to discharge or discriminate in any
manner against an employee who reports a "matter of public
concern”™ to a governmental agency or who participates in a
hearing at the request of the governmental agency. Nor may a
person be disqualified from bidding on public contracts,
receiving public land, or receiving any other legal right or
benefit to which the person is entitled, simply because the
person has reported a "matter of public concern."”

A "matter of public concern” 1is defined in the bill to include
violations of law, dangers to public health or safety, or
gross management, a substantial waste of funds, or a clear
abuse of authority. Before reporting the matter cf public
concern to the governmental agency, the employee must submit a
written report concerning the matter to the employer, unless
it is an emergency, the problem is already known to the
supervisor, the employee reasonably fears physical harm as a



result of the disclosure, or reasonably believes that the

report will not remedy the situation promptly.

Only reports made in good faith are protected. The act does
not authorize the disclosure of information that is legally
required to be confidential. The act does not impair

collective bargaining agreements.

An employee who 1is wrongfully discharged or discriminated
against may bring a civil action and obtain money damages,
including lost pay and fringe benefits and injunctive relief.
This may include reinstatement and any other appropriate
relief. The attorney general is empowered to sue violators
for a civil fine of up to $10,000.

Public employers must post notices so employees are av/are of
their protections under the act.

Since 1981, 25 states plus the federal government have passed
whistleblower statutes. Most state laws, like HB 168, cover
only public employees.

Last year, HB 327 passed rhe House 37-0. This year, HB 168
was reported out of the House Labor and Commerce Committee

with six "Do-Passes™ and one "No Recommendation."™ The House
Judiciary Committee passed the bill out with seven
"Do-Passes."” There is a zero fiscal note.

Your support would be greatly appreciated. IfT you have any

questions, please contact Mark Handley, my legislative
assistantat x3718, or myself.



SECTIONAL ANALYSIS
CSHB168 (JUD)
"WHISTLEBLOWER"S BILL"

Section 1

AS 39.51.100(a) Prohibits employment discrimination by public
employers for reporting of matters of public concern or for
providing information at the request of a public body.

AS 39.51.100(h) Prohibits governmental discrimination against
any person otherwise entitled to a right or benefit because
that person reported a matter of public concern.

AS 39.51.100(c) Provides that the act does not effect an
employer®s rights or obligations under a collective bargaining
agreement or authorize the disclosure of confidential
information.

AS 39.51.100(d) Requires employers to notify employees of
their rights under the act.

AS 39.51.110(a) Removes the protection of the act from
employees who do not make their report based on good faith
belief in facts which they have made reasonable attempts to
investigate.

AS 39.51.110(hb) Allows an employer to require the employee to
first report to the employer unless it would be dangerous or
futile to do so.

AS 39.51.120(a) Allows a person injured by a violation of
this act to sue the violator.

AS 39.51.120(b) Provides that a civil fine of up to $10,000
may be assessed against violators of the act.

AS 39.51.130 Defines "employee," "employer,"” "a matter of
public concern,” and "public body"™ for the purposes of the
act.



A laska State Legislature
Representative Niilo Koponen

Pouch V 542 4th Avenue, Suite C
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8161

MEMORANDUM
TO:

FROM:
RE:

DATE:

The Senate Rules Committee is now in possession of HB 237.
This bill, known as the "whistleblower™ bill, was modeled
on Michigan statute and model legislation proposed by the
Council of State Governments 1in 1982.

I am convinced of the need for such legislation after
witnessing the retribution dealt by a public employer to an
employee vbp testified in the House HESS Committee last year
regarding asbestos in public facilities in Fairbanks. The
public must be free to give us, the Legislature, the
information we seek if we are to act in a fully informed
manner.

I would like you to schedule this bill for the Senate floor
at your earliest opportunity. Doug Yates, of my staff, can
provide you or your staff with any back-up, should you
require it.

Thank you for your assistance on this matter.



Q. What are lifeline rate: and
how many states have theml
A. Lifeline rates give e||g|b|e
consumers, usually the elderly
and others with low incomes, a
price discount on a basic
amount of electricity or other
utilities. The goal of lifeline
rates is to enable low-income
consumers to purchase a basic
amount of electricity necessary
for sustaining a decent standard
of ]|V|nP. ccording to the
National A _
torX Utility Commissioners
RUC), states which have

N
fifeline rates are: Alabama,

California, Georgia, Massachu-
setts. Minnesota, Montana. Ne-

vada, New Hampshire, New
Jersey, Oklahoma, Wisconsin,
and the District of Columbia.
States which are considering
lifeline proposals or have test
R‘rograms are: North Carolina.
ew York. Maine. Delaware
and Arizona, according to
NARUC.

Q. How many states have
called for a constitutional

amendment for a balanced fed-

eral budget?

A. Thirty-two states, two shy
of the ‘34 needed, have called for
a constitutional convention to
require a baianced federal hud-
get. There is no constitutional

or statutory deadline for the re-

maining two states to call for a
convention. However, a state
may revoke its call at any time

until ‘Hstates have passed reso-

lutions. Most recently, the Mon-
‘ana and California supreme
courts have struck hallot initia-
"> calling for a convention on
the basis the measures in-
Vineed on legislative powers.
Tim 42 states which have called
an constnin |On,a! Conventlons

oil v.iii | eiinm-ii; V.

Association of Regula-

Aard P,

and the dates of action for each
are: Alaska (1982), Arizona
81979. 1977), Arkansas (1979),
olorado (1978), Delaware
1975i, Florida (1976), Georgia
1976), Idaho (1979), Indiana
1979), lowa (1979), Kansas
1978), Louisiana (1979, 1975,
1975), Maryland (1975), Missis-
SIpBI (1975), Missouri (19833,
Nebraska (1976), Nevada 5197 ,
1977), New Hampshire (1979),
New Mexico (1976), North Caro-
lina (1979&, North Dakota
1975), Oklahoma (1976),
regon (1977), Pennsylvania
1976), South Carolina (1978,
976). South Dakota (1979),
Tennessee 51977), Texas (1975).
Utah (1979), Virginia (1976),

Wvoming®” ~aqg ”™-"aalL "
ich. states haue passed

dower laws?

A. Whistleblower laws protect
employees who “blow the whis-
tle" on improper practices by
their employers. California.

April 24-26—Southern Region Srate

Treasurers Annual Meeting. Ashe-

ville. X.C.. Grove Park Inn. Pohlmann.
Lexington.

April"29-May | -NCLU Sprint," Meet-

ing. Washington. D.C.. Feigenbaum.
Lexington.

May 8-10-NCSL Staic-Fcderal As-

sembly. Washington. D.C . Hyatt Re-
%Acncy Cnpitni Hill. C;. den. D.C.
ay S-lI0—Western Region State Tre.]
surers Meeting, Seattle. Wash., ."eeatlie
Sheraton Hotel anti Towers, i'ohl
niaiiii. 1.eMimten.
May S-1 I=Southern I'oni<-iejuy « At-
tornel- General. I en.-ville. lyv .
Hrnwii iiejei. Williams \tiant:. =
May 19—XASIS Finance ami Kxeeti
eive | mminillei- 'In-::nu-. Newport,
it 1 reauv,i\ lim. i .. Lexington

Connecticut. Illinois, Kansas,
Louisiana, Michigan. Ohio.
Oreion, Maine, Michigan. New
York, and Rhode Island have
some form of whistleblower
laws, Courts in California, Con-
necticut, Indiana, Massachu-
setts. Michigan. New Hamp-
shire. New Jersey. Oregon,
P_er]nszlvanla, and West Vir-
?.mla ave bant ed retaliatory
irings. A model whistleblower
law was published in CSG's

ilé%%’ez)ﬁdl%ti%ez Legislation

The States Information Cen-
ter (SIC) inquiry service can
help you locate relevant infor-
mation quickly and will respond
to reguests by phone or letter.
The SIC maintains statistical
information and proPram docu-
ments, as well as fists of re-
sources, on issues of concern to
state gipvernments. The service
is confidential and free to state
officials and staff. Write or call
Debbie C. Tillett or Shery
Kearney: The Council of State
Governments. States Informa-
tion Center. Iron Works Pike,
P.0. Box 11910, Lexington. KY
4057S. (606) 252-2291.

May 20-21—N'ASIS Eastern Regional
Meeting. Newport. R.l.. Treadway Inn.
Parish. Lexington.

e«June 5-7—Conference of Western At-
torneys General Annual Meeting,
Juneau. Alaska. Stockholm. San Fran-
cisco.

June 6-8—NCSL Executive Commit-
tee Meeting. Pittsburgh. Pa.. Lake.
Denver

June 9-12—Eastern Region State
Treasurers Meeting. Verger.nes. VT..
Basin Harbor Club, Hebard. Mont-
pelier.

«June 10-12—National Stale Auditors
Association Annuai Meetmg. Phoenix,
Ariz.. Pomie Resort. Pohlmann. Schu-
macher. Lexington.

mJune 16-20—Leaders’ Advanced Man-
agement Program. Boston. Mass..
Boston l'aiver-ity. l.akis. Boston u>1"1
267" j-jn '

June 17-21—Mi-ti-rn (iovernor- As-
-oemiion Annual Meeting, Waikiki.
H.tw»s:. Sheraton W.uktki. M.ulde.
<0l0l.mo
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Controlled Substances

.-naming such substance, shall be
m opium or heroin” and if the
Mixture involved:

m 14 grams, such person shall be
!'to a term of at least 14 years in
jss than S50.000.

128 grams, such person shall be
:to a term of at least IS years in
:ss than S100.000.

shall be punished as a felon and
ears in the state's prison and shall

:through 6 is not eligible for early
need asa committed youthful of-
-uspend the sentence or place the
lie sentencing judge may reduce
;i the applicable minimum prison
suspend the prison term imposed
.eh person has, to the best of lib
;e in the identification, arrest, or
.co-conspirators, or principals if
a finding that the person to be
.sststance.
through 6 shall run consecutively
:of any sentence being served by

provided in Sections 2 through o
.led of conspiracy to commit at'Vv
esiellv clause.J

SISCL

.mdive date.l

S5 M ©

Protection of Public Employees Act

This draft act provides protection to employees who report a violation or
suspected violation of state, local or federal law. It also protects employees who
participate in hearings, investigations, legislai.ve inquiries and court actions.
Penalties and remedies are specified.

This draft legislation is based on a Michigan statute.

Suggested Legislalion
(Title, enacting clause, etc.)

Section I. [Short Title.] This act may be cited as the [state] Protection of
Public Employees Act.

Section 2. [Definitions.] As used in this act:
(1) "Employee” means a person who performs a service for wages or
other remuneration under a contract of hire, written or oral, express or im-
plied. Employee includes a person employed by the state or a political sub-
division of the state except state classified civil service.
(2) “Employer” means a person who has one or more employees.
i Employer includes an agent of an employer and the state or a political sub-
division of the state.
(3) “Person” means an individual, sole proprietorship, partnership,
corporation, association, or any other legal entity.
A) “ Public body" means all of (he following:

(i) A state officer, employee, agency, department, division, bureau,
board, commission, council, authority, or other body in the executive
branch of state government,

<ii> An agency, board, commission, council, member, or employee
of the legislative branch of state government.

(iii) A county, city, township, village, intercounty, intercity, or
regional governing body, a council, school district, special district, or
municipal corporation, or a board, department, commission, council, agen-
cy, or any member or employee thereof.

(is> Any other body which is created by state or local authority or
v.iiici: is primarily funded by or through -tale or local authority, or any
member or employee or that body.

(\) A iaw enforcement agency or ar.y member or employee of a law
enforcement agency.

iNi> rlsejudiciary and any member or employee of the udiciary.

Section 3. j/v-i‘.w.vi'/;.i An emplovee -iiai! not di-charge, threaten, or
uhcrui-c Ji-criminate .igain-i an emplovee i.-carding me empiovee'- com-

Y



2 1P

If®

AN FRSH

Jffif
fifli
Nweoro
jSjcd
axjVv

®1

’-‘*« g & Z>

SSI
“Hil

s-Ss'SR'sS

156

© w N oo o b w

© o N o AW N

e o
U~ W N P o

~No g b w N R

Protection of Public Employee

pensation, terms, conditions, location, or privileges of employment because
the employee, or a person acting on behalf of the employee, reports or is
about to report, verbally or in writing, a violation or a suspected violation
of a law or regulation or rule promulgated under the law of this state, a
political subdivision of this state, or the United States to a public body
unless the employee knows that the report is false, or because an employee
is requested by a public body to participate in an investigation, hearing, or
inquiry held by that public body, or a court action.

Section 4. [Reliefand Damages.]

(@) A person who alleges a violation of this act may bring a civil action
for appropriate injunctive relief, or actual damages, or both within 90 days
after the occurrence of the alleged violation of this act.

(b) An action commenced pursuant to Section 4 (a) may be brought in
the circuit court for the county where the alleged violation ocurrcd, the
county where the complainant resides, or the county where the person
against whom the civil complaint is filed resides or has their principal place
of business.

(c) As used in Section 4 (a), ‘‘damages ‘ means damages for injury or
loss caused by each violation of this act, including reasonable attorney fees.

(d) Employees shall show by clear and convincing evidence that they or
a person acting on their behalf were about to report, verbally or in writing,
a violation or a suspected violation of a law of this state, a political subdivi-
sion of this state, or the United States to a public body.

Section 5. [Reinstatement.] A court, inrendering a judgment in an action
brought under this act. shall order, as the court considers appropriate,
reinstatement of the employee, the payment of back wages, full reinstate-
ment of fringe benefits and seniority rights, actual damages, or any com-
bination of these remedies. A court may also award the complainant all or a
portion of the costs of litig..;iou, including reasonable attorney fees ana
witness fees, if the court determines that the award is appropriate.

Section 6. [l ines.]
(a) A person who violates this act dull be liable lor a civil fine of not

more than (amount].
(b) A civil line which is ordered under this act -hall be submitted to the
state treasurer lor deposit in the general fund.

Section 7. [(W/ctvnv liar-amrne.| I'his act -hail not be construed u
diminish or impair the nvni- > a person under any collec:i\e bargaining

agreement.

Section S. \l.\.i'm;<inm j fhi* act -tin!! not be construed k> require ,m

employer to compensate an tmloyce for participation m an mveMig.uioii,

1

,.N-ion of Put

hearingorm.

act.

Section 9.
appropriate «
tions and or

Section 10

Section 1!

Section 12



Protection of Public Employees

rivilcgcs of employment because
f of the employee, reports or is
;olation or a suspected violation
J under the law of this state, a
-'niied States to a public body,
is false, or because an employee
‘n art investigation, hearing, or
t action.

his act may bring a civil action
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rotection of Public Employees

hearing or inquiry held by a public body in accordance with Section 3 of this

act.

Section 9.

[S'otices Posted.] An employer shall post notices and use other

appropriate means to keep his or her employees informed of their protec-

tions and obligations under this act.

Section 10.

Section 11.

Section 12.

[Severability.] [Insert severability clause.]

[Repeal.] [Insert repealer clause.)

[Effective Date.] [Insert effective date.|



Alaska State Legislature

Representative Niilo Koponen

District 21, Democrat

3.R. 10059 Pouch V
Fairbanks. Alaska 99701 Juneau. Alaska 9/811
479-6782 465-4992

FOR RELEASE MARCH 27, 1985
Representative N iiio Koponen, Co-chair .of the House Health,
Education and Social Services Committee, today introduced two b ills

w hich grew out of testimony earlier this session concerning Alaska'’'s

asbestos problem. The first forbids the use of m aterials containing
hazardous asbestos in the construction and renovation of public

buildings. The second, a "whistleblower b ill" clarifies the right of
public employees to testify before before legislative committees and

provides penalties to public employers who discipline workers for

exercising their right to free speech.

Koponen began work on the new asbestos b ill, HB 334, when he
learned from testimony that asbestos-containing m aterials were

to be wused in the new publically funded Fairbanks South Side

Community Center. That building w ill be, in part, a daycare center.
"During our hearings on HB 5, the b ill which would remove
hazardous asbestos in schools, we learned that asbestos m aterials are

s till being used in new construction,” Koponen said. “"These mate-
rials are typically quite safe once they are in place, but release
carcinogenic fibers when they are cut. So they're dangerous to work

w ith, and may also harm people who use the building, since the fibers
stay in the air for a long tim e . If the building is remodeled, the
renovation workers may not be aware that they are dealingwith
asbestos-containing m aterials. There s a great possibility that
hazardous fibers would be released during even a small remodel."

The "w histleblower b ill", HB 335, arose from the same January 25
hearing. At that hearing Fairbanks North Star Borough Safety O fficer
Mike Oden described unsafe removals of asbestos in the FMSB school
district to support of his position that asbestos workersshould be
trained and certified to remove asbestos safely. "At one time the
workers were outside playing with the asbestos, throwing it up in the
air," Oden told the committee. We must now advise our children they
have been exposed to asbestos."” Oden was subsequently dismissed from
his job, in part for his "unauthorized testimony", but recently
reached an out of court settlement with the Borough which includes

reinstatement and back pay.

"To do its job, the Legislature must have free access to in for-—
m ation,” Koponen said. “"This b ill clarifies the Legislature’'s right
to inform ation from the adm inistration and protects a public
employee's right to testify before the Legislature. Open government
becomes im possible if workers must risk losing their jobs in order to

provide needed inform ation.
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CDE3M CHRONOLOGY

JANUARY 25, 1985

Mike Oden testified to the House HESS Committee about the need
for state-certification of asbestos workers. He described to the
committee gioss mishandling of asbestos removal projects in the
Fairbanks North Star Eorough School District. (A verbatim transcript
is in the packets.)

JANUARY 28, 1985
FNSB School officials denied what Oden said. School officials
claimed there was no asbestos in Old Main School.

FEBRUARY 11, 1985

Both Mike Oden and his supervisor Barney Mulligan were fired by
Fairbanks North Star Borough Director of Administration, Myrt
Chamey. Official statements said Oden "had destroyed the relation-
ship he had with the school district,” and Mulligan was '‘not provid-
ing the direction necessary for Oden"™. There was sore question about
the possibility of Mulligan®s altering Oden®s safety reports. It
appeared possible that Mulligan had deleted Oden®s descriptions of
the mishandling of asbestos in the school removal projects.

FEBRUARY 15, 1985
Representative Koponen responded with his concern and began to
investigate the need for "whistleblower legislation' for Alaska.

FEBRUARY 18. 1985

In an APRN radio interview, Fairbanks North Star Borough Mayor
Bill Allen made it clear that Oden"s testimony before the House HESS
Committee was a factor in his firing.

EARLY MARCH, 1985
A sample taken frcm the Old Main School furnace rocm proved to

contain asbestos.

MID MARCH, 1985

Michael Oden arranged for Fairbanks labor attorney Will Schendel
to represent him. The Fairbanks North Star Borough Assembly voted to
give Myrt Chamey S6000 for legal fees.

MARCH 24, 1985
Mike Oden was reinstated in his job. The out of court settle-

ment provided that

1) Oden be reinstated with back pay

2) The Borough acknowledge that Oden®s safetv reports were
substantially correct as written

3) Cden agree to testify in any dispute over the firing of
his supervisor, Mulligan

AT PRESENT
Mike Oden is back at work as Fairbanks North Star Borough safety
inspector. Mulligan has not been reinstated.
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sfs th ns weet<1 atter bernp Lee om of § eec and to petition
[rr or what borough officials cal-  the government.
his'p oorgg J)er orma ce "and Tt\e testi on beforea House
unauthorrz testimony” eorea Health an ervices a
FI 56 suc mmittee, J me?] fe committee, deatwrt the ne
as een re Ived asahorough safe- atra]rnrn%VPro ram for emﬁ?o ees
ty Inspector Invalved removal 0
On Fri ay attorneys for the  tog rom area schools,
b roughan dena?reed toanout-  Thea eement malhes no ]ud
? 8% rt_settle In a awsrirt ment 0 rabrrt
QOden. The agreement calls ~ Oden’s { ,FtesaetH
or Oden's r rnsta megt with no  specto ?ot wtua %everyt ghe
ossrng%yor enefits and also for a wante rom the lawsuit
etert r[)ace InQden’ s(ferson

OnSaturda % densaid hehadn&

s”§ JttSﬁ‘raeéB”tté Cotann Db i iz SR
at] z curate” in ormatron

reports were cife lad they_ reconsjdered
Borou %Exe%utrve o? Admrtnrstrg thedr degrsaron toyrre me, 8

trtreS rvices grtc arnF¥ %s one  sal don't un erst nd\ﬁ
the reasons Oden was fi t X rt 50 soon. the
AFairbanks attorney Who repre- d out that what | w $ sayin

inspector

as true An?éway, I'm just glad to
C? to'work

en’s testl(mony har %d that
Personn | workin ntF oo drs
rict’s asbestos rg oya an ab
ment program nt know w a
thengre ornga ﬁ resut a
create moreoa ealth hazar
than had previously existed.

endhaartget tvtﬁ"ﬁvtﬁs ”s%‘ﬂeﬂeatgod?g
with the settement aE

e

gree Wa or t
rough, he had no comment.

Also rncluded in the set tlement

reement IS we recognition b

th parties of the need for a safet
ectorto main arnh rmontous
tions with the choo District”
to 'reduce therrsktothose who

(See ODEN, page 3)

o

O D E N
(Continued from page 1)
use hoth school district and

b% du%h facilities."
en was rrmarrlK responsible
for rnsgectrné) area schools on ?rre

Erlranc with State Eurldrn an

es. During the re ﬁ (ff
asbestos rom a number of

urin ast yeay, Oden re-

e

Ta rompted nim t mvestﬂg
e plcays lovery
su?atrng mate?rar an?] M to hrs

Qnryrou%h z(a)qreed to {fa{ye for

court cost] den’s |
Meanwhile rn uneau, rrbané
R
ﬁ tebo tlmrntIqeLe
ture as wee openan sal
latro rs rnten to

lece o

rotect rc emtp %/ees rom
0ssible [punrtrY gtro resu trnP
rom potentially damaging testr-

88 wil rep?rt for work to the
Borough’s Chier Executive Direc-
tor Greg Strong on Tuesday.



Renovation to resume

Asbestos from lug tested

By SUSAN FISHER fficials say. Fri blem ns eas Ricdlinger said lie and repre- tive clothing and proper respir-

Stuff Writer crum \ aP{usas estos ersc ufg sentadtrvesgof %I and U KIIFr)n ators in Worrgl 8wrtﬁ % gtos at

Ashestos material ungovered by becom]e:arr 0rne. Tues aeymornrn%wrt teborourg% canbecrH orcrushed and he
| erl COME alrborne.

wor Ierin

no theirné that ¢d H)n

rr orne, accordrng to a( resu e con raﬁtor to sto r] and  see futureschool ashestos remova %nt dhr tor Michae sal

ut air samg es, were ta E %s nda e project architect,  TCl has heen au% orrzed to F oda tat mrspah cular asnestos

a asa]pre aution and wor ? the  USKII Arc Atect ﬁ Engineers, ne otrate with apz nine firms is not friable. T assume the
million renovatrons ould re- of rcralrr ordered the shut down. P vroumguar tor ashestos  worker.was pot da %usjy ex-

su enexthe Ilcri % Aud rtorrum rrr the emova rk, Ricd rn%r sald. ose§srnetewo a n -

ﬂr site was off |C|(M Lalhro gan school comP ex on Most 0 those are Ioca co anres ek IS suPervrsor le
r ereds utdown onday, ar] Alrpor IS undergoing renqva- Becguset e as estos over rked with a similar product rn

ony area has een enc oseg tion to Its azoustrcal gnd glectrr al In and apparent rse trn e past.
wath} r\as ccoverrn systems with most work In the Yrmte ntrtpe) h W’E IS not Arrsam ics were taken asa re-
Jsuc an amgunt as faugron tE assyre that asbestos

itorium | |s Les Flicdlinger, sch Ifcrlrtr artment a
eeastg ﬂ]anner sald Be' Urof craat‘z ?é OgnchhtefrrPE thatwrllove(- chdlrn%cr an f‘Chim rﬁoﬁ(mart

eanw vate contrac- stage a expecteq'to e
for T(fl Lt Re[%otrat n% w?r Iﬁescﬁooddrstrrct had not identi- to r urre t? Ing, according t0 leve H ? Hrtorrum do not ex-
ocal firms or remova ied the au eed federal [evels, Pinon and

|t0r|um as contarnrnﬁ Ri¢ t)
asbestos before TCI's work re- ashestos Pr]evr alth oupn Ashestos, amrnerat fire resrs icdlinger said.
ar used In Thea deﬂ cost f?r removing hi’

ahroH Schoo burt in aut and was P
ccordr oschool drstrrct 8ﬁ| 0cs C ntaan larg ?uantr- rn constfuc lon years aﬁo as esfo(slst come from a borough-

als, aT work ar late Fri 3/ fles J ?oneo Islrlc Fmﬁtﬁ % af\l P Ligt(] at |rrct reserve accountset
ternoon removed a portjon slafcq for asbestos remova asnestos Eers If inha can asr e for This work.
w hat efusp%ct%d Ito he an asbest? rdentrfred asffestos has been con Paany years ater cause ermanent redIrnﬁer said the Sp[& xed on

e o Ao Ky NS Bl WEMERABISRTE, ISC o Rl
arts  Satur mmornrngyor%testrngg rom. t ungs Federa 0

an tsound tocontarngne lB POW ard, and was use
asbestos, but not in a friable slate, ~Results were ready Monday requires workers to wear proec- control.
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B orough firin g s C onocern K o p o n e n
NcwR-Mincr Bureau 7ab|e ’%R «>mmUtrr v <|**sa|d "Thal will require inyestigation.
hnr row ed):" BUt, to ect firg i ﬁtoYmn(z]ens t0
JU EAU Rf— Niilo Keponen -meW|t orm tlontow énrar test%g ﬁmai orete eg|sa

ays eply concerned" anout
foss accounts ndicate that Oden and. tare rotectt egislati
hozrofb““g ?fe aff|%%?ﬁ|ke%égng§r?r @ ﬁ|gan Were e Partf)ecauseoq cesmsel ave asﬁedgtﬁ \hc B
p eyQ g s estmony Gefoe our comit- i ourise[ to examine What re-
tl?%J %ntlls%f atrne lﬁ' an, %  tee," Kopone medics may be av F le to the com-
¢ estified 10 Ko o 5 (0 Charny the oroughsdwcctorof mittee andto Mr. Oden.
Mittee{on aspestos removal legisla- o mmstratJP N . Heemdsech act RS could st i
den'testifed Jan. naLTestab- - secret meetings €e.
he<(t) onen, se)Hleg\tRamésucgg %hghrg shing an s 2fk azard el Pl i rq]ects toL
goma saou esCommme aton ar aate ent program. i port, |t re- ? Pfeetg % LH{eop%arct
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i ?g o sc" 501 10 be certife y-the;" opinions, would e duty bou
S%t'd he s aSF the Legis tur? | f0.close meepn stoprotectthosew
attorney 1o explore remedies avall- 1 %)den told the comm tee that dur-1" wish to testi opgnen 351
A one thescho dis, |cd;%sbesto,J Free oV rnmen epends on free
Arehoval jobs, uor ers had dra speech," e said
ashestos maten& throu Ww
aln% em setan| |t*
B i
en 10

h%mé’ove that the

boroug wasfgbe or cﬁ; ren elng
exposed to ashestos, ag entifie
work was

?c ool where thesho

H%f [at I ?1SecO eﬁ gr}nmseﬁ\an

the reports about

te a|n
sinc reI oﬁeMr Oq en.was not,
in fact, |re cause o Iestate-
ments to our committee," Koponen
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A I Ie n defends II o ECNon(itnued from pa?e 1) the risk manager and S ety officer'1

making mjstakes in his lestiminy; arc ortant osition
P [yj»; rLbut ma?ntatned that school wel terg - lWeP p ttt jq—eaJth safet
! 11Q0 11vi111P S A I- wreﬁxgqge t0 sestgs an H and wel reo our t)ud(ents lie a|
Lwly it VL Gjo = fA ;b DCfs fia Aeebn rteease nside abth Idns Pec ogsmltts GIotnere uatrh <
. ng. Asbestos exposure cay be irly, Burnley said, toassure
By SUSAN FISUICR g\ or cause permanent [ung 3Pstnact¥ ‘meeti Tequlations and
Staff Writer aint atnh ? a safe € vnonmgnt
Borou[gshgtayor Bill AIIena X/? het Sc o| district officials stronglydc- @[hearls what | want, | dema

ng/r O ostI é)emlgensassertto S, La-

at the s oof dlstnct'

C%?ncg ik WF‘E %ﬁthe f)(Skj ¢ | e n?]exce%m ns
manager and a safety officer, and rLestosmsuaton asn

(? ed on area In Tatn Burn
that the as rB&pIY was'informed that * casc T atwas map h

ey noted
o i e e
?1 (ﬁstestlmon 0U|(? conclude th aq

ICIﬁPS S’cla/

ac v, u\anikgam,and school o
%ﬁm mayor sanfr ltte was briefed E‘Y—J I Inged'room poses no hazar t] Prou h and schoo dtsﬁnct w%re
narney P eceﬁt controver T @ t§|n |USers, angling %sbestﬂs materials hapha-
vovmg Sa et O |cerM|chae e ?stratned r%Iatton?tV|II| F%rsat/d on'tthink that's the case,”;
cl his

n d with Charney and * v."'y: school offigials eans :
g?toos up enntendent Ken/net?t yfnnn |n6 H wroc a tlng Ff bllcgensmvny over
eficiencies as est?I len sa!) "There's'a writ-

Burn ey before Cliarney made his dcf repo r|t| ? v¥e§y
A? 1[' ch o? ten Ca/ In th|[sJ orough that we do
50 flred was Odens su erwsor A en sald toda that Mulliganhad  not espouse the horou osItjon on

? - an

il Tl ansinSabiiil e sl
orcommen llarne not rev Wt cccpa ca0| onm scif WI the assembly, before |

tu N 4 phone call for co men i Oden had visited ny public nnounce ent, toin

QOden’s recent controvers|a| tcst|-p seiarat t urne and Piion orm '[ assem y jUSI as a cour-

mony to a legislative cionn lltcc was": € aarlln str%gt(ﬁ Sar%ItattoqutS}fc%r% %Fe All%s?sotno}] lhave a|§a§ order here

large part, but no € reason, | ling of s¢
? H t%smtssal otf ma?s leIC UF Fe egnswrltten repo ts orelll e | ﬁ<nceantPeo§ mentwen

Islative testtmon

Burn?gr |n% s%h%ommgtnnsctz éetgal« gOur un erst r¥d|n was Uiat to %I aor neese
ant nectothc ae Ptnon gtens | es(5 enst wasa Ppose' 0 ar K that’s concern about

ﬁ/o& SSIS |th ell

e

e reasonah

ec[n schools and wril-i eto a us an menmeé 8% usmeﬁ routine stan-

*ing upsa tpde IcTencies also played 1 E were % that we ctu siness, ldon t%ave an -
bt B oy el R
reanttntnt SRR et 5 i o e e o et Topialie e pesidn o
7be Cem |ed t[ftl |?d to a eg|5 a“vel sald” P nStea he Sa| 0 i EE%OI'OU h tt FOU %mgtoyeesd

; committee. Oden fater adrnitted' to - M) cat %@Ssats ttte%rg;[:letooloftdals [, e guy tha sal
(See FIRING, page 3) , ored th e{erorts e'sdone, whhtt‘e gn alf]o had taken %J)ubltc po?-

' %eegttono g ybl |chzed North Pole tion that the city of Fair Es sh
scho |non nies t not a ogv ceme tasgest S % 510
Burnle orning decli Jted to Installed jn the new South Fairbanks
commen onte Irings, but did say ~ Community Center.
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after asbestos flap

ny MARGARET NELSON niversity of Alaska-Fairbanks Fire
Y Stuff Writer 8h|e Bfltly hcclrtcr on a temporarj

Two members of the borqugh's risk basrs torevre nrnere}portso[sae
ﬁng rﬂcnt deparrtment haebeen P onso orough' schools com-
hnre St fesulto ﬁstrmonYPneo % ytherisk m Tst%ementofrce

ave last month to | ators den’s gismissal stemmed from

re ar Ing ashestos In oroug test Imon¥ ast month toteLe&rsla-
tive Heafth ang Social Services Lom-

raing ashestos in Fair-

Borou hChref xecutrve Drrectl?r alr% 'SOQC s He said ashestos was

re W[hrb osr M revaent |nJoy El(f entarY choal.
coordrnator rnspeet I andrnrs sU ate he correct IS test 10

%t e rrs%negngqe ent igre)%rltrn%&notr B Buil !T egmre]g‘nat aTs%eslrlgswgnstt SIIM%{Q

weredrsc arged Tast wee err?as on House Bill 5 which W0U| requir
dav wa ﬁ warker re ovrnlg ashestos to
1y rrsk ana ementof whrc ave minimum forma trarnrng
essaﬂ” In ectr nso orou ocal school district officials sard
un er fire rece *0 en was wron% In his testimon 1y
or | srtron on emo osire to ashestos.

%%I%esstosr orough sc oolsan acr g lrnﬁereéPstlrrct nﬁs ?ar exrieetgg
ﬁrthrmuH*gan or Odencould be rreregsﬁrefo(wr nrrengsas esPrgaesC 'X?

reached today T0r comment, as n Its int it n toremave al ashes-
b% erp] W g § Bnen Wrthd he tos?rom 5 oocfsbyt efaﬁ orﬁlg
orougn 5'”%6 g’co e, W S.[Ire ccordrn to dist |ct officials

caus estro rea ashe 5108 Wad removed st Jov Schodl

with the ¢ schol dis in December 1908 and all federal oy

ignshi
”b'fet re%attrr%rngsald |t wasn'tawork- ﬂurrements for removal were fo

ﬂtronﬁ sl Nﬁrllrgan was fired t%e owed
gause e was notf ﬁvrdrpqt Lcs chd hool facrlrtres
Irection necessary for the sarety in- Elanner sal arn (? IS one of
speﬁtor e erbul |n srnth I rctwhere
The action le vestheboroughsrrsk as es‘os Ansu tron en en
management office. without am gn capsu é 0r encase ntr It can he
ect IS, heoffrce IS responsiole for  remove échpo Istric brjrld
urance health care enefrt and Inas arc to err best Yate
t fou 0 t t oroug tacost% r&ret rH lion
t es rstrrcr] rlad dtr ntothe ont at has

Strogsar eboroug has hired already been spent.
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Controversial question:

IS asbestos, new or old?

By SUSﬁN\A}:ISHElt tions. Monda mormng he went to Odep insists the are should have a
... Main Bul |(1 étot a%ng% goste Warnlgg J ingcr said to-
é\nsimhe t}%eé‘saést“é?'%ﬁ“s'c'hb”o? h@a‘F??:Eje'em%%ﬁ" 0 Mable sy My Tal Jas Iekn done
; stnehy massax}t festos was or reduced to pa éer Su%g as eshos orTnQSPeO"Sg{O"m Wﬁ%e%ba”g%“e%f i
In an old borler roo ft aloneat can F ecome alrborne and enter hu- Convhtecf city steam heat
a consultant’s recommen dation, man lupgs, where It may cause can- %tams an emergency generator.

T at re onse ameater orough  cer.an gtherdmeases
- Ricdlinger says air samples taken
s e ek sl

—_ DS Lk F

onda Wou estos. BUt shows such. negligible readin
The ¥|tbeween Mangschool ||c||ngcr Was assumin ? ? bhat experts could riot |dent| I?-
adm|n|strat|ve sta ecome taLkm% about areas where rap ers were aspestos or nOtk |e aﬁ ,
more pronounced in this Iatestde ate ashestos was encased at Mﬁm ast anls alr samples weren't taken int
over feyhazards an ]O aulh summer. An EICIfOﬂ work crew  DOIEr room.

. Ites rou e ater ainted on five coals of a protective inon says Otlen has never discys-
. O en €gomegﬁ Qgrou rhsta% nOcto- Bovermg gedt e corfsultant’s report or the dis-
n |s?ue dar} austlve stuK dabestoshmsulatlon was identi-  trict's work in encasing or removin
. C|t\ngM ?ety eficiencies at Nort ﬁlnAn 8raeco sulfant, ial asbestos. Ricdlin cr ?s even morg
ddle School. Ichael Pnon, dis |etﬁ ysmagjant ran T den "hasn't been

rector T econsu lta ll t re- working W|ﬂ¥ % Istrict.

In this latest rQUHd Oden’s testj- en encasing Insulation In the
mony toa?gmlatwe commltt?e Fri- GBorer raom. b the room is Odeg 529 Ech?ol officials have
dducts are |gnore school inspection safely

rew 1 e from. school officials :
|ra¥ over hls |mnh ations o{ poor Q%Sléaeo s ncosOeS(LiS angers,  r&pore.
Yh°§518“o i h)ea“saastﬁétafs%h?shéﬁ Pinon a1 R'Cd"n§0f it
90ne g;onJ gera e m(ements H (ﬁdBﬁ geonn| E cr learned ¢The whole omﬁésc%vrvt?fsletgshf (ljrgﬂ

aking precautions, and plans arc t fer om0 iy
T b el e engtes“sam s i i Jﬁe er“a“s L
|ngersaysi1 uslin coverin sara 3 vm %)
Qden hagbcorrect? ?%me of his Intact and that asbestos there shoul |sér|ct rfr the oroug |n% spot
testimony, but not all of his conten-  pose no dangers. and really I'm not,""he said.



| Official firm
on asbestos |
allegations

By SUS ISHER \|

Staft Wter T
A borough safely official whose i

leslimony on asbestos in Fairbanks j

schools slarlleci legislators Friday [

has corrected parts of his testimony, *
but contends workers at Main Build- &>
ing may have been exposed to air-j
borne asbhestos.

Local school district officials are fu- J!
riousover Safely Officer Mike Oden’s -p
testimony Friday to the House j
Health, Education and Social Ser-V
vices Committee as well as Oden’s, if
continued assertions.

Oden told legislators that workers
had swept up crumbled insulation*,-
material and dust and carried it injj
open containers through hallways at ??
Joy Elementary School. He now says ft
he meant to refer in his testimony to w
Main Building, not Joy Elementary,'!
but he still maintains that debris con-?,
tained asbestos. ilj

School officials say Oden is wrong/;'
and the district has far exceeded
federal requirements on protective”
measures as well as intentions ofi.
totally removing all asbestos inf
eschools by fall 19BG. 1

Oden, though, lias not backed down, J
and thismorning said he took samples
tat Main Building where insulation”.
I material hascrumbled. He believes it;"
may contain asbestos and says he will*,'
*have it examined. tJ

Les Ricdlingcr, school facilities'];
planner, said Oden will not find ashes- ft
tos. "This school (Main) has atr
tremendous amount of Fiberglas and
calcitc insulation” in areas where $

. asbestos was notinstalled, Ricdlingcr:»
¢ said, -t*j tsj.

The furorerupted over the weekend, «
when schools Superintendent Ken-'j;-
nelh Burnley and Ricdlingcr heard of H
Oden’s testimony to HESS as legisla- *
tors considered House Bill 5, to rc-«
fjnirc any worker removing ashestos Mt
to have minimum formal training, j
His testimony implied Joy school. |

Oden, who strongly supports that iy
bill, says he was called 15minutes bc-(t'
fore the teleconference hearing begans$S
and walked into the Fairbanks Leg-'")
islativc Information Office as the » |j
hearing was in progress. He had little t
preparation time before giving testi- ?
mony and answering legislators' -:
questions without much preparation
lime. |

Asbestos was removed at Joyi..
School in December 1903, and Ricdlin-".ii
ger says procedures were in strict«
accordance with federal require-;:',
mcnts. Main Building is one of Il-old-;]:,
er buildings in the district where;.;
asbestos insulation has been “en-:f;
capsulated,” orencased, until rcmov- =
al can be accomplished. All 11 build-';’
ings are to be rid of asbestos by late ’
19HG at a cost of $3,017,000, in addition -j.
to $1.26 million already spent on re-!," ;

moval. " I'-jij
The incident at Main that Oden re-1.1

fcrs to occurred last summer after;!

pipes were encased. i

Oden joined the borough staff in./,2
Octobcr. On the strength of inter-1;
views with a school worker, Oden be- ft
lieves the work crew doing the encap-y.
sulaling left the area with dust and:";

(See ASBESTOS, page 3) o

(ASBESTOS =« . i

(Continued from page 1)
crumbled insulating debris. [m,
Ricdlingcr denies that. He said lie 'm
personally inspected that area and.j
found it to be clean. The crew came';J
from Eiclson Air Force Base and was. j
experienced in encapsulating pipes, *
says Ricdlingcr. .
Ricdlingcrsays an expert firm took ;
samples at schools prior to beginning >
any encapsulation or removal. All of .
the results showed fiber levels so neg- «
ligiblc that experts could not disting-1
uish asbestos from non-asbestos fi-
bers. Nonetheless, the district adml- «
nislralion is moving ahead to have all =
asbestos removed, even though feder- j
al regulation would not require it, he i
said. (
Asbestos fibers, ifinhaled, can lead;
to permanent lung damage or cancer
many years after exposure. . >
Oden concedes that it won’t be j
proven that asbestos is in the dust at":
Main Building until lab results arej
known, but he isadamant in pursuing m

. During Frida'y‘s hearing, referring.6
to school workers al Main Building/
Oden told legislators that the workers
were not told ashestos was present in
the building, and might be in the dust
and debris they were sweeping'.
"They were told to carry the material
out of the building and put it into &'
barrel. They did, and at one time they
were outside playing with it, throwing
it up in the air,” Oden said.

"When this type of shoddy work!

manslup occurs, wo increase our exp-
osure. What the workers did was inex-
cusable. We mustnow advise our chi!-.1
m drenthey have been exposed to ashcs-J
A tos," he testified.
Main Building isoccupied by school
j administrative offices and Fairbanks
T Alternative High School. j
\% Both Ricdlingcr and Burnley said
'I' (he district has followed federal reg-
{. illationsnotonly tothe teller, but gone
" beyond some of the requirements to
V assure safely to workers and total
| protection al school buildings.
Firms here have had to "prcqual
ify" by offering 20 hours of training to *
their workens. iawimd sir fo evizn bid the |
work, ﬁllcfl»ingcr said. "They are.]j
absolutely required to make avail-!]
able medical examinations of eachjt
worker at the conclusion of the jobs,” ']
he added. t
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JUNEAU—Legislation to remove
ashestos from schools died in the
House Health, Education and Social
Services Committee last session. This
year, after it became a campaign
issue in Anchorage, it’s one of the first
orders of business.

In a joint hearing with the House
Labor and Commerce Committee
Tuesday, and with several senators
sitting in, the HESS Committee look
testimony from Fairbanks, Anchor-
age and Ketchikan on HB 5, a bill
establishing an asbestos health
hazard abatement program in state
schools.

The committees also considered
HB 57, which would appropriate $26
million to the Department of Educa-
tion for removing or negating asbes-
tos hazards in schools, plus $300,000
for the Department of Labor to admii-
nister the abatement program.

According to the National Cancer
Institute, between 1.6 and 2.1 million
American workers will die from expo-
sure to cancer-causing asbestos.
Another 3 million may suffer non-
canccrous, but fatal, asbcstosis.

Gov. Bill Sheffield has included $11
million for asbestos removal in
schools in bis proposed budget. That
amount, however, could be used by
schools in Anchorage alone, said Sen.

S t u r n

Joe Josephson, D-Anchorage, the
sponsor oi similar legislation last
year.

The bill drew general support from
speakers in Anchorage and Fair-
banks except for one provision: a re-
quirement for the Department of
Labor to certify that workers who re-
move or seal ashestos arc adequately
trained, and that contractors submit
nplan forremoval to the department.

Freshman Rep. Max Gruenberg, D-
Anchorage, co-chairman of the HESS
Committee, is prime sponsor of both
bills. Gruenberg defeated incumbent
Mae Tischcr in November. The cam-
paign focused in part on Tischer's
chairing of the HESS Committee, the
graveyard for asimilar asbestos bill.

The Legislature approved $11 mil-
lion for ashestos removal at Bartlett
High School in Anchorage last ses-
sion, reportedly the largest asbestos
removal project in the country. The
federal government approved
another $0 million.

Fairbanks received $1.4 million for
school asbestos identification and re-
moval last year and the work is 20
percent complete, according to the
borough’s capital improvement pro-
ject booklet. No money has been re-
quested for Fairbanks this session.

William Schneider, a spokesman
for Alaska's Associated General Con-
tractors, said he agrees with the in-

tent of the hills but that certification
unnecessarily duplicates existing
safety regulations.

He said the law already has provi-
sions for dealing with numerous
hazardous substances. “Asbestos
should not be treated any differently
than those substances," he said.

lie said part of the AGC’s objection
was because of uncertainties in the
bill. Schneider said the stale may be
liable if its certification isinadequate
and a hazard remains. He also ques-
tioned whether $300,000was enough to
run the certification and training
programs for two years.

Adding up the true costs of running
a program, he said, would lead to the

B question of whether the expense
would provide something that's not
being done now.

"Theanswerisnothing," Schneider
said.

But most other speakers favored in-
cluding the certification process, not
only because of the danger involved
but because of hazards that may re-
main if asbestos is removed improp-
erly.

Josephson said lie was confident of
the ability of Anchorage contractors
removing asbestos because of (lie
availability of competing contractors
and the Anchorage school district's
sophistication in contract manage-
ment.

. Alaska Environmental

"l am not equally confident about
other areas of the state,” Josephson
said. “Last year, your committee
heard eyewitness testimony that
Alaska workers handling asbestos on
the job site have been observed using
careless methods reflecting a want tif
training. We arc concerned for the
safe working place. We arc also con-
cerned about the thoroughness and
completeness of the asbestos removal
job itself."

Fairbanksnn Mick Holrum, safely
representative for the Alaska District
Council of Laborers, echoed Joseph-
son, as did representatives for the
Lobby, the
Anchorage School District, the
Anchorage Education Association,
and the Alaska Health Project, a
group of occupational health activ-
ists.

The bill requires the stale Depart
incnl of Labor to inspect schools that
have notrequired federal regulations
regarding school inspections.

The bill also permits schools to
meet for 150days rather than 1110if the
shorter term isnecessary for abating
the asbestos hazard. The attorney
general hasalready rendered an opin-
ion lhat the Education Department
can waive the 180mday requirement
for Bartlett High School in Anchorage
so contractors can get a jump on re-
moving asbestos.
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TOi The Alaska Stats Lag

April 1S, 1985

I vould Ilike to take this tins to addrems the coesitte®
concerning the bill before you now, House Bill #327. |
whole-heartedly support this bill, bacaum*. | recently becase an

exaiple of this exact sans problem.

On Jan. 26, 1985, X testified before s teleconference concerning

H.B. #5, which sons of you night reeenbsr, Hy teatiaony vas
given after work hours and vas the beginning of a nightmare. My
testimony became headlines and a subject for the Fairbanks Horth
Star Borough Administration. On Feb 7, 1983, I was terminated,
because of my testimony. Several of the top Borough officials,
including the Mayor, gave public statements to the press and
news media, stating these facta. This type of retaliation warn
very stressful. My profeamionsal oarser and reputation was
permanently damaged, not only by the publio termination, but

also by the Adminstration making publio statements about me.

I was told on three separate ocoasions, that | vae not to talk
to any legislators or representatives. My termination and
testieony was on the front page of the local newspapers at least
four time#. This caused a great peraonal eabarraesment to ae,
and to my family. My family auffered financial leases and
pressures. The Adminstration kept the local newspapers
einformed* about their conoern of ay testimony to the
legislators, and the media printed every story, of theirs.

It finally came to the point that | could not support ay faaily.
I filed for un-oaployaent, but was refused because | had been
terminated and was penalized a six week penalty. I then decided

to file a civil law suit.
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.On March 26, 1935, 1 returned to work. Hy returning to York,
vtth back wages, atiil does not heal the woundB or repair the
damage to my career, or punish the actual persons responsible
for my embarrassments. Returning to vork does not pay for all
the late bills, late charges or my childrens embarrassment
because of their father in the paper.

A person has the right to talk with you, however,=they must be
somehow protected. Since my termination and re-inatatement, |
have been contacted by other persons that are in the same
position. Something must be done to protect them, soon,

1 am sorry 1 can not be here in person to give this to you.
Again am fearful that 1 might lose my position, even at the
writing of this letter. Please, 1 ask you as a citizen,
presently employed, puBh this legislation through.

Respectfully
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DOT worker dblows whistle’

and now says he may be fired

By SAM BISHOP
Staff IVriter

Atransportationdepartmentem-
ployee in Fairbanks who pointed
out that his supervisors and eo-
workers were improperly using
state vehicles and state time re-
ceived a severely critical job eva-
luation shortly afterward, and he
now fears lie may be fired.

Rurle Beard, an 18-ycar cm-
p'oyce inthe right-of-way section of
lho Department of Transportation
and Public Facilities, said lie first
began writing down accounts of in-
cidents and collecting evidence of
improper use of state time in Octo-
ber 1984.

Beard’s information eventually
led to an investigation by the DOT’s
Division of Internal Review, which
cleared the supervisors of almost
ill the charges.

But Beard said the investigator’s
eeport, completed on Aug. 21 and
eclcased on Sept. 10, dismissed
icveral of the problems without
‘iving them a thorough review.

Beard said that as a result of his
ole in starting the investigation,
lissupervisors have become critic-

al of hisjob performance inorder to
justify firing him. He was recently
placed on leave until mid-
November.

Beard has broughthis problem to
Iteps. Niilo Koponen and Mike
Davis. Koponen has introduced a
bill designed to protect “whistle-
blowers" in government positions
and so was interested in Beard’s
situation. However, lie said he was
not familiar enough with Beard’s
case to make a judgment on it.

Bill McMullen, director of design
and construction for DOT, said
Beard’s rating—a "low accept-
able’’—accurately reflects his
value to the department.

Because Beard failed to slop agi-
tating even after the internal inves-
tigation cleared the supervisors, lie
is now in danger of being fired,
McMullen said. McMullen said he
cannot criticize Beard for bringing
up the problems, but now that they
have been addressed, the matter
should be dropped.

"Burle won t let go of this."
McMullen said. "He’s become
obsessed by it."

Beard called the internal inves-

1-- m

tigation a "whitewash."

Beard said he first became
aware ofimproper actions inhisde-
partment while reading DOT’s per-
sonnel rules. In his reading, he
came to a section that directed em -
ployees to report any violations of
such rules to their supervisors.

He felt his immediate super-
visors svcrc part of the problem, so
he began talking to attorneys and
other people outside his depart-
ment to obtain some perspective.

He was told by one attorney that
charging time improperly and us-
ing slate vehicles for personal
tasks could bo considered fraud,
felony deception and embezzle-
ment.

Eventually, news of the troubles
reached McMullen through the
state Division of Personnel and the
Federal Highway Administration.

"l took it very seriously,”
McMullen said.

A three-week investigation was
conducted by the DOT’ Division of
Internal Review.

“It showed that the allegations
were primarily a bunch ofsmoke."
McMullen said.

Beard disagrees. His evidence
was primarily against one super-
visor, now retired, who Beard said
regularly used a state vehicle for
personal tasks and went home a
half hour early each day.

Beard admits the issue is not
terribly significant but said it
bothers him that the man’s super-
visors, who still work in the divi-
sion, refuse to acknowledge that it
occurred. He said he suspects they
will not admit to the improprieties
because it would mean they had
knowingly falsified information on
the man’s timesheets for many
years. That, ifproven, could endan-
ger or reduce both the present and
retired employees’ retirement be-
nefits, he says.

McMullen isnotBeard’simmedi-
ate supervisor, was not responsible
for developing the evaluations and
isnotamong the supervisors Beard
charges with improper actions.

Beard also said he continues to
pursue the issue because he is
angered by the poor evaluation he
received tins summer. He said he
feels his supervisors are trying to
force him to shut up or gel out.

For the pastseveral years, Beard
has received short, moderately

ITURLE BEARI)
“Opened my eyes”

lualing and the people who pay the
bill," lie said.

Still, Beard's refusal to let the !
issue die is disrupting >vork in the
right-of-way scctior, lie said. )

The section is currently the bot-
tleneck for most DOT projects,
McMullen said. With more than
$100 million in contracts to write
each year, the DOT cannot afford to
let personal squabbles slow the pm
cess, he said.

In response to Heard's infonna
tion, investigators found that a
DOT employee was charging time
spent on the Fairbanks North Star

Borough Platting Board to specific
ivi-nl 111(Lirrlc.
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COMMITTEE ON HEALTH. EDUCATION
AND SOCIAL SERVICES
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465-
MEMORANDUM
TO: Members of the House Hess Committee
FROM: Niitlo Koponen, Co-Chairman

DATE: May 1, 1987

RE: Bus Driver Employee Protection under CS HB 170 (HESS)

d ok ok ok Kk Kk kK ok Kk Kk kK kK k Kk ok ok k * K* *

In today®"s subcommittee meeting on HB 170, Representative
Hudson inquired as to the possibility of ensuring that school
bus drivers be covered under the Public Employee Relations Act
(PERA).

Under this bill, 1f a school bus driver was a direct employee
of a school district they would have the right to collectively
bargain under PERA. However, most school districts contract
out to private companies fTor their school bus services.

I
The rights of employees of private companies to organize are
covered under national labor relations law. According to
Randy Carr of the Labor Relations Agency, an Alaskan law
allowing employees of private companies who contract with
school districts to organize under PERA would be superseded
by national law.

Representative Hudson also brought up the increasing problem
of out-of-state contracting for school bus services. The
House Labor and Commerce committee is presently working on
legislation that would require Alaska bus drivers have at
least two years experience in-statc, that the minimum age be
raised to 21, and that they receive a starting wage higher
then present minimum wage. Though this does not directly
address the question of collective bargaining or employee
rights for Alaskan bus driver®s, this legislation, as
presented to me by committee staff, would address some of
the problems discussed.
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To:  Rep. John Sund, Chair .
Members, House Judiciary Committee

Re:  CSHB 170 E)HESS); "Ap. Act relating to participation of political sub-divisions
under the Public Employment Relations Act and to collective bargaining

rights of school district employees."
NEA-Alaska supports and strongly encourages passage of CSHB 170 (HESS).

By not having access to a statutory right to organize and negotiate on their terms
and conditions of employment, the non-ccrtificated employees of school districts
have been relegated to a "second class" status since the inception of collective
bargaining for public employees in Alaska. AS 1420550 for certificated employees
of school districts was originally passed in 1970 and AS 23.40.070, the Public
Employment Relations Act, was passed in 1972

By its Declaration of Policy in AS 23.40.070, the Alaska Legislature has clearly
stated that joint public employee/employer decision making on wages and working
conditions is in the public interest and enhances the potential for more effective
government. It is essential that employees have a meaningful voice in determining
the conditions of their work environment and that there be a rational mechanism to
facilitate this process and bring it to closure.

Relative to the non-certificated employees of school districts CSHB 170 (HESS) is
consistent with State Policy and finally rectifies a long standing inequity.

Non-certificated employees of school districts are members of the public and should
be afforded the same rights, status, and benefits that are available to the rest of the
citizens of our State.

Opponents of CSHB 170 (HESS) allege an intrusion into local control and suggest
that the local election process is a viable option to the collective bargaining process
as a means for determining the conditions of one’s work environment.

It is our feeling that this is an irresponsible position and iPnores.the basic principles
and policies of the State. Further, they have offered no alternatives other than the
option of unilateral determination by public employers. In our opinion, this should
not be an acceptahle alternative.

Thank You for your consideration of the NEA-Alaska position. We encourage
favorable and expeditious attention to CSHB 170 (HESS).

Respectfully submitted,

Robert Manners

Executive Secretary BMOL/dI
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211 8 Cushman Street '
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January 8, 1988

Representative John Sund
Alaska State Legislature
Pouch V (MS 3100)
Juneau, AK 99811

Dear Representati ve Sund:

The purpose of this letter 1is to communicate to vyou as
chairperson and the other House Judiciary Committee members our
profound support for H. B. 170.

It 1i1s the public policy of the State of Alaska to promote
harmonious and cooperative relations between government and 1its
employees, and to protect the public by assuring effective and
orderly operation of government. In so doing the Legislature has
recognized the benefits of joint decision-making, the need for
established guidelines and the necessity for a rational method to
resolve disputes by passing the Public Employees Relations Act.

Yet 4500 to 5000 non-certificated school district employees have
been excl uded from the state® s public policy. These employees do
not enjoy the same rights as most other public employees in the
state of Alaska.

Since 1978, 1 have testified in nearly every session of the
legislature regarding collective Dbargaining rights for non-
certificatod school district employees. He are seeking equity

with other public employees, 1including teachers with whom we work
closely every day of the school year.

The current situation for non-certificated employees of Alaskan
school districts 1is intolerable at best. In school districts
where collective "begging” 1is allowed and condoned, the school
boards and administration make the rules, play the game, and
serve as the referees. The process, where allowed, is not
working. The fundamental example can be illustrated as follows.
When the school board®s representatives are unable to get the
employee organization to withdraw from a position or "cave 1in",
they merely put a proposal on the t"b”e and give the employee
representatives an ultimatum to take it or the Dbargaining
relationship will be severed with the employee organization.

Non-certificated school district employees m.ust be statutorily
recognized for collective Dbargaining purposes if the State"s
public policy is to be extended to all public employees.
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A good bargaining statute, as | have testified many times,
provides equity for both sides by establishing the rules by which
the players must abide. That means establishing three
fundamental elements: 1) mandatory bargaining; 2) an agency
which will insist that the rules be foliowed; and 3) finality to
the <collective bargaining process. H. B. 170 provides these

fundamental elements.

It is difficult to understand why non-certificated employees of
school districts have remained outside the scope of mandatory
bargaining when the public policy of the State is to afford that
opportunity to all employees of the State and its political
subdi vi si ons.

He are frustrated beyond belief because of our futile attempts to
gain statutory vrecognition for non-certificated school district

employees. No equity exists in an area which is very complex.
Collective "begging"” is what we do and inherent in that is the
perception that we are "second class™ employees or worse. Many

of the feelings that the Native Americans, blacks, Hispanics,
women and other minorities have felt are being experienced by
employees of school districts who see themselves as being left
out of the collective bargaining process enjoyed by most other
employee groups in the state and nation.

As chairperson of the House Judiciary Committee, we are
requesting your assistance 1in rectifying this problem.

He hope to be present for the committee hearing on January 13,
1988.

Thank you for your cooperation in this matter. IT we can be of
assistance, don"t hesitate to call on us.

Si ncerei vy,

H. Frank Belts
Business Manager

cc: Representatives Dave Donley, Fran Ulmer, Sam Cotten, Max
Gruenberg, Jr., Mike Navarre, Ramona Barnes, Robin Taylor

HFB/nr



Fairbanks Central L abor C ouncil

A. F. of L. - C. 1. 0

819 FIRST AVENUE
FAIRBANKS. ALASKA M1

April 2, 1987

Representative Niilo Koponen, Chairman
Health, Education & Social Services Committee

Post Office Box "V"
Juneau, Alaska 99811 - -

Dear Representative

I will be una”“e to attend the HESS hearing on H.B. 170 and

respectfully request that my testimony be read into the record.

H.B. 170 is important legislation and we are particularly

pleased with the Jlanguage of this bill. It embodies the intent
of several bills of last session, yet is written in a v/iay we feel
is most likely to pass. | hope that it will not be amended.

Sincerely

Enel.

cc: Rep. Max Gruenberg

Rep. Dave Donley



Fairbanks Central Labor Council

SI9FIRST AVENUE
FAIRBANKS, ALASKA 99701
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Testimony of Barry Haight, President

To: Health, Education & Social Services Committee. April 8, 1987
Re: H.B. 170
Mr. Chairman and Committee Members:

The Fairbanks Central Labor Council AFL-CIO vigorously supports
passage of H.B. 170.

Passage of H.B. 170 will correct substantial inequities in
existing law. It is difficult to justify why State employees should
be granted the right to collectively bargain, while employees doing
the same work for boroughs and cities should be denied that same
right. That which is justification for one is justification for
another.

In addition to State employees, thousands of private sector

employees are granted by Federal and State law the right to organize

and collectively bargain. They include construction workers, office
and communication workers, truck and bus drivers, as well as those
employed in our State's largest supermarkets. I would not argue

the system is perfect, yet it allows a certain security for the

employee and a good measure of stability for the employer.

The Municipality of Anchorage, upon its own initiative, adopted

a collective bargaining system similar to the State Act some years

ago. It has served Anchorage well.
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After a number of years of sporadic bargaining, employee
strikes, and expensive lawsuits, the City of Fairbanks placed
itself under the State Public Employment Relations Act in 1983.

A number of agreements have been negotiated without disruption
since then.

There may be those who would use the present economic situation
as rationale for not bargaining with employees. I would argue that
it is in precisely these times that the individual worker and his
family can least afford arbitrary changes to his terms and conditions
of employment.

Collective bargaining agreements can provide for flexibility
and stability with the employer. Current examples with the City
of Fairbanks include:

1) Most contracts contain language for periodic

review and mutual change to terms or language
during the life of the agreement.

2) Recently one bargaining unit voluntarily agreed
to extend the contract for a year and defer wage
and benefit increases already scheduled.

3) All contracts provide an orderly plan for lay-offs
which the employer is free to use at any time.

4) All contracts contain language preventing work

stoppage or

slow-downs.
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5) Annual and sick leave plans were established

Page 3

by

the City about 15 years ago, prior to negotiated

contracts. They have been found adequate

have not been increased in any subsequent

ments.

6) Finally, most City of Fairbanks contracts

in the process of being renewed or have

recently settled. Settlements or on-going

talks feature a variety of adjustments

freezes to help with revenue shortfalls.

We ask that you favorably pass H.B. 170 from your

agree-

Committee.
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Representative Dave Donley, Chair

Members of the House Labor ar.c Commerce Committee

The Alaska M unicipal League is opposed to HB 170 based on the language

cited below from the AML 1907 Policy Statement (page 22), adopted by the

membership at the 1S86 annual meeting in Juneau in November:
"Alaska Public EmployeesLabor Relations Act; The League strongly
opposes any legislation w hich would force m unicipalities to be
subiject to theprovisions o f the Alaska Public Employees Labor
Relations A.ct. The League opposes, just as strongly, any legislative
efforts to dictate the provisions o f local public employees labor
relations ordinances. The League supports legislation to allow each

m unicipality at any time to reject or withdraw from the terms of the

Alaska Public Employees Relations Act."

"3inding Arbitration: The League opposes legislation imposing binding
arbitration on local governments and school districts. Binding
arbitration hinders local elected officials'™ ..ability to determ ine
their personnel costs and preventslocal governments from having
complete control of determ ining the local tan rate. The scope of
decisions w ith regard to what local government can afford for labor
is best left to th,e local bodies possessing that knowledge."
These are long-standing policies of the AML. Legislation sim ilar to this
have been introduced into the Alaska State Legislature perennially, and
the AML and its over 120 municipal members have opposed it each time. The
concern and opposition by local governments to mandating participation in
PERA, and thereby requiring the ability to strike or binding arbitration
as a fin al step in the negotiating process for m unicipal employees and
teachers, only increases as salaries ar.c benefits have increased. Many of
the increases in benefits, at least, have resulted from action by the
Legislature, and over w hich the m unicipalities have r-r control. The
potential lim its on local officials'"' ability to control their budgets
presented by HB 170 is an even greater concern when federal and state
assistance to m unicipalities continues to decrease ar.d m unicipalities have
had to increase taxes and/or reduce services.

MEUSER CF THE NATIONAL LEAGUE OF CITIES AND THE NATIONAL ASSOCIATION OF COUNTIES
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1 have attached a copy of a letter received this year from the City of
L'ranceil stating their opposition to HB 170. A dditional correspondence in
opposition to sim ilar legislation, proposed in the past, is also available
to the Committee, if requested. 1 have also attached position papers on
mandatory PHPA. for local employees and on binding arbitration for teachers
developed by the AML Legislative Committee la st year for sim ilar
legislation. Finally, 1 have summarized below some o f the major reasons
for the local governments' opposition to the legislation for the

Committee:

1. M unicipalities are opposed, generally, to State mandates on local
governments w hich remove local control and increase cost without

remuneration by the State.

2. M andating PEFA, or the adoption o f ordinances w ith the same effect,
removes the power of the elected representatives at the |eca| level to sec
policy and budgets by balancing the resources ana needs of the w hole
community rather than one segment - public employees.

3. Public employees and teachers have recourse through their elected
officials on the city council or borough assembly or school boards to
address specific concerns, or to influence voters to elect representatives

who are mere sympathetic to their positions

4 . Public employees can put collective bargaining before the local voters
and the assembly or council through the initiative ana referendum process.
5. The public sector is different from the private sector in terms of the
services provided, civil service protections, and their access to, and the
resDonsibility of, the _elected o fficials

6 . Many m unicipalities provide for collective bargaining but the fin al
agreement as to terms and conditions of employment, including salaries is
subject to approval of the city council or the school board.

The League strongly opposes H3 170. Thank you.



INCORPORATED JUNE 15, 1903

Representative John Sund
Chairman, House Judiciary
Alaska Stare Legislature
Pouch V

Juneau, A X 99S11

Re: House S ill No. 170 relating to

PERA, Right to Strike cr Binding Arbitration

Dear Sir:

The City of Wrangell is strongly opposed to House 3 ill No. 170. As
w ritten , the B ill would bruig m unicipalities under the State Public
Employment Relations Act (PERA) unless a local ordinance was enacted

to permit collective bargaining with the right to strike or binding
arbitration as the final step in the negotiation process. It also
adds the right to strike for teachers if their concract does not pro-—

vide for binding arbitration

In 1972, the Legislature recognized the financial impact PERA could
have on m unicipalities, as well as the need for local control, and

provided that we could opt out of the Act by adoption of a Resolution

or Ordinance. Recognizing the economic and social impact the Act could
have on services provided to the public, the Wrangell City Council did
opt out of the Act 'in the best interests of the taxpayers.

The Wrangell city employees are currently receiving wages and benefits
that match or exceed those received by the private major industry
employees in our community. We need not remind you that the non-
governmental employees in our community are the very taxpayer that must
bear the burden of government wages and benefits. W hile it is recognized

that public employees received greater benefits than private employees
for many years due to their lower wages, this is no longer true. In
many cases (if not most) public employees far exceed private employees
in both benefits and wages. The State, in fact, has several employees
that receive a higher annual salary than the Governor, some of which

were achieved through PERA.

The threat of strike or binding arbitration w ould place an unfair
burden on local government. Unlike private industry, a government e

employee strike can effect the health and welfare of an entire community
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Representative Jchr. Sund
March 13, 1987
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by reducing or completely stopping public services. Binding arbitration
can take away the City Council's ability to set the m ill levy and u tilit
rates in a reasonable, equitable manner for a |1 o f the residents.

A greater burden is already being shifted to the local taxpayers through
reductions in State funding and loss of Federal Shared Revenue. A *

B ill is now before you that repeals the senior citizen/disabled veteran
property tax exemption and forces the local taxpayer to absorb the loss
or turn their back on so many seniors living on Ilim ited incomes needing

this exemption.

We urge defeat of House 3 ill No. 170 W hich w ill only place a greater

burden on local taxpayers.

Sincerely,

Joyce Rasler

City Manager

JR: fv

cc: Representative Robin Taylor
Senator Lloyd Jones
Alaska Municipal League
W rangell City Council

W rangell School Board



Position Paper
o f
AML Legislative
Subcommittee or. Education
March 19S6
RE Proposed Legislation Relating to Local Governments
and Alaska Public Employees Labor Relations Act.

The 19S6 Alaska M unicipal League Policy, Part vVilit, Local Government
Powers, Section 3(1), Alaska Public Employees Relations Act states “the
League strongly opposes any legislation w hich would force m unicipalities
to be subject to the provisions of the Alaska Public Employees Labor
Relations Act. In addition, the League opposes just as strongly, any
legislative efforts to dictate the provisions of local public employees
labor relations ordinances. The League supports legislation to allow each
m unicipality at anytime to reject or withdraw frcm the terms of the Alaska
Public Employees Relation Act."” In addition, Section 3(2) states, that the
League also opposes any legislation w hich forces m unicipalities tc develop
collective bargaining procedures ending in strike or binding arbitration

The following is in support of the League position:

1. Binding arbitraticn/PERA lim its the authority o f the Council/
Assembly. 1 f wages are set by binding arbitration, the
Council/Assembly hi.s to work any arbitration wage increases into
the budget. 1 f it is necessary to make cuts, cuts must be made
in areas other than the arbitrated wages. The Council/Assembly
wculd no longer have the authority to determine wages or control
budgets.

2. Arbitrators tend to be from outside and do not have to deal with
the overall budget or raise the funds to finance employee costs.

3. M unicipal employees do have recourse — the election process.
They can influence voters to elect Council/Assembly members
supportive o f their positions. Also, employees s till have the
right to form employee organizations.

4 . Each m unicipality is unique and should be allow ed tc handle
collective bargaining in a manner that fits the community.
Large communities have employee circum stances that are very
different from sm all, and rural rs different than urban. In
addition, most o f our local governments in Alaska are small,
population under 1000, and there are not many staff members in
any one category. This makes collective bargaining extremely
im practical.

5. The provisions of PERA or binding arbitration are costly. There
is the cost of the negotiation process itse |If. M unicipalities in
general do not have excess sta ff or staff tim e to prepare
bargaining positions. Cost of hiring a negotiator is beyond

most local budgets.
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6 . Government wages in Alaska tend to exceed those o f private
business and industry. Therefore, employees seem to be doing
well without the added regulation

7. In a time of funding cutbacks, increasing the cost of government
doing business dees not make much sense.

3. In regard to strikes, if a strike provision w ould ever be
required, the m unicipality as an employer should have the same
options that exist in private industry; for example, the
employer (the m unicipality) should be able to continue services
and hire ethers if employees strike

In the end, it is, of course, the taxpayer w ho must bear any financial
burden. The taxpayer now has control through the election process. W ith
binding arbitration, the taxpayer gives up this control tc the employee

and arbitrator.

*



Position Paper
of
AML Legislative
Subcommittee on Education

March 19S6

EE: Binding Arbitration for Teachers
The 1986 Alaska M unicipal League Polrcy, Part Vi1l11, Local Government
Powers, Section 3(2), Public Employees Relations Act, Binding Arbitration
states"the League opposes legislation imposing binding arbitration on
local governments. Such legislation would hinder local governments'
ability to determine th ir personnel costs and preventlocal governments
fromhaving complete control o f determ ining the local tax rate ." Many
school districts are under local government control. The League is
strongly opposed tc binding arbitration as a required step in teacher
negotiations. The following is in support of this position
1. If binding arbitration were required, management prerogatives o f
Councils/Assemblies and local school boards would be curtailed
Control would pass to the arbitrators and teachers. This
control v/ould not only affect the issues arbitrated but other
issues as w ell; the results o f arbitration can force local
governments/school beard to adjust other decisions. For
example, suppose the results of arbitration require the school

board to pay a higher teacher wage than the board has budgeted.
In order to pay the wage, the board may be forced to cut
programs or other parts of the budget. The alternative would be

to raise taxes.

2. The teachers and arbitrators are not responsible to the voters;
the Councils/Assemblies and local school boards are. The buck
stops with the governing bodies — net with the arbitrators and

teachers. s

3. Arbitrators are from outside the community, do not pay local
taxes, and, again, are not responsible to local voters for their

decisions.

4 . Binding arbitration removes fiscal responsibility from the
school board and gives it to the teachers and arbitrators. The
school district would be told what it could afford

5. Binding arbitration tends to put the teacher on one side and
adm inistrators and the board on the other side as opposing
parties, and creates a confrontation situation that can lead to

a negative morale.

6 . Teachers have control and input through the election process
itse |If; both school board members and the local governing body

are elected.
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7. There are changes in public thinking and changes in elected
officials A requirement c f binding arbitration may not take
such changes into account.
S. Each school district is unigue and should be free to adept
bargaining procedures to meet the needs of the district.
9. The arbitration process itse If is costly. The cost o f the
arbitrator is estimated tc be from Ss1,5CCcC to S3,0CO0. In
addition, there is the cost of sta ff tim e for preparation o f
positions.
At a tim e when revenues are shrinking is not the time tc
increase costs for schools nor local governments.
In summary, w hatever affects the budget o f school districts is of major
concern to local governments where there re locally controlled schools;
the local governments, where local schools exist, are required to approve
and financially support school budgets. Binding arbitration can force the
local government/school to either increase taxes or cut services.
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Employees Association
State Headquarters: 340 N. Franklin, Juneau, AK 99801 (907) 586-2334

memora:-dum

TO: Representative Dave Donley, Chairman
House Labor and Commerce Committee

FROM: Cherie Shelley, Executive Director
SUBJECT: H3 170 - Collective Bargaining

DATE: 18 March 1987

Equal treatment of public employees is the maior concern of
House Bill 170. Long overdue, the measure grants collective
bargaining rights to noncertificated employees and guarantees
the same rights to employees of all municipalities, school
districts and political subdivisions.

The Alaska Public Employees Association endorses HB 170 because
we support the rights of workers to organize and bargain
collectively in the determination of their wages, benefits, and
working conditions.

This measure will make the provisions of the Public Employment
Relations Act available to all public employees in Alaska. In
recognition of the desire for local autonomy, the legislation
will allow the various municipalities and political subdivisions
the option of replacing PERA with a local ordinance which gives
employees the right to engage in collective bargaining.

Quite naturally, APEA would prefer all employees to enjoy the
protections available under the Public Employment Relaitons Act.
However, HB 17b is of great benefit to the many who are currently
denied any voice in the determination of the terms and conditions
of their employment:.

We believe HB170 will promote better employer-employee relations
and we urge the committee to consider this proposed legislation
favorably.

Fairbanks Field Office Anchorage Field Office Juneau Field Office
825 College Road 833 Gambell Street, Suite A 227 4th Street
Fairbanks. AK 99701 Anchorage, AK 99501 Juneau. AK 99801

roc cnnc



Alaska Public

Employees Association
State Headquarters: 340 N. Franklin, Juneau, AK 99801 (907) 586-2334

April 16, 1987

The Honorable Johnny Ellis
Chairman, House HESS Committee
P.0O. Box V

Juneau, AK 99811

RE: HB 170 - Political Subdivisions and PERA
Dear Representative Ellis:

I attended and testified at the April 10 hearing on HB 170, and
heard opposition expressed to Sections 2 and 4 of the bill.
Section 2 would apply the Public Employment Relations Act

(PERA), AS 23.40.070-23.40.260, to organized boroughs and
political subdivisions of the state, unless they adopted
ordinances permitting collective bargaining with either the right
to strike or the right to binding arbitration as the final step 1in

the negotiations process. Section 4, a necessary corollary to
Section 2, repeals a section of PERA that gave these boroughs and
subdivisions the unqualified right to opt out of PERA. I am

writing now because |1 would like to elaborate on the brief
comments 1 made at the hearing in support of these section.

Most of the opposition among committee members seemed to be based
on the premise that the two sections unduly infringed on the rights
of boroughs and political subdivisions to handle their own labor

relations. It is certainly true that enactment of these two
sections might radically alter the personnel policies and
practices of some boroughs and subdivisions. However, 1if those

policies and practices are not fair, and not conducive to good
employer/employee relations, why should they be regarded as
sacrosanct? Boroughs and subdivisions are not sovereign entities
like states; they are creature of the State of Alaska. The
legislature in Title 29 and in other portions of the statutes has
limited the discretion of boroughs and subdivisions 1In many areas.
We at APEA believe that Sections 2 and 4 of HB 170 represent
equally appropriate limitations.

The legislature in enacting PERA, and making it applicable to the
state, recognized the importance of collective bargaining in the
public sector, and the demoralization that can result when public

Fairbanks Field Office Anchoragie Field Office Juneau Field Office
825-D College Road 833 Gambell Street, Suite A 227 4th Street
Fairbanks, AK 99701 Anchorage, AK 99501 Juneau, AK 99801

Telephone: (907) 456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-6305



employees have no say in the terms and conditions of their
employment, but just have to accept what their employer chooses
to give them. This 1is equally true of borough and municipal
employees. Under the current state of the law, boroughs and
political subdivisions are free to refuse collective bargaining
altogether, as many have done, or to create inadequate systems,
under which some bargaining can occur, but if the parties are
unable to agree the employer can impose the terms. It is wholly
reasonable for the legislature to decree that no public employer
may operate in tnese ways.

Virtually every state with laws providing for collective
bargaining in the public sector has made these laws mandatory for
political subdivisons. Frequently these laws, like PERA, grant
public employees the right to strike or, for essential employees,
the right to binding interest arbitration. Among the

larger states, for example, Pennsylvania, I1llinois, Ohio and

Wisconsin have such laws, as does Oregon. Indeed, at least one
state, Washington, had mandated collective bargaining for its
subdivisions even when the state itself does not have 1it. Thus

Section 2 and 4 of HB 170 v/ould hardly represent an
unprecedentedly readical restriction on political subdivisions.
To the contrary, Section 4 of HB 170, by repealing Section 4 of
the 1972 law enacting PERA (the section allowing subdivisions to
opt out), would bring Alaskan law in line with that of other
states.

It is also worth noting that Section 2 and 4 would not
automatically lead to changes 1in the boroughs and subdivisions.

If employees there believe they are being fairly treated now,

they may choose not to organize and bargain collectively, just as
employees iIn some major well-run corporations (Delta Airlines 1is a
good example) have opted not to do so. Sections 2 and 4 simply
give public employees the opportunity; it does not require them

to act on it.

I hope that these comments may cause some of your committee

members to reconsider their opposition to Sections 2 and 4 of HB
170. I will be happy to discuss this matter further with anyone

who might be interested.

Very truly yours,

John B. Gaguine
General Counsel

cci House HESS Committee members
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Bill NO. committee Substitute for House Bill 170 (HEss) D&te January 12, 1588
Title "An Act .elating to participation of Contact. Ei leen Plate
political subdivisions wunder the Public 465-2700

Employment Relations Act and to collective
bargaining rights of school district employees.

Committee Substitute for House Bill No. 170 (HESS) proposes several changes to
Alaska's laws which relate to collective bargaining rights of public employees.

Specifically, this bill:

1. Strengthens the Public Employment Relations Act by permitting political sub -
divisions to opt not to be covered by the Act only if they do not receive state
funds and if they permit collective bargaining with either the right to strike
or binding arbitration as a final step in the negotiating process. Currently,
political subdivisions which do not permit collective bargaining may opt not to

be covered by the Public Employment Relations Act; and

2. Extends coverage under the Public Employment Relations Act to non-certificated
school employees. These non-certificated employees are not presently covered by
the Act.

The Department of Labor would, however, recommend an amendment to the bill to clarify

that a political subdivision's collective bargai ling process must be substantially

similar to that provided wunder AS 23.40.070 - 23.40.260 in order for the political
subdivision to opt not to be covered bythe Public Employment Relations Act. The
present language in lines 15 and 16 of the bill does not make this clear.

In addition, school districts do not receive funds wunder those provisions of AS29.60

referenced in Section 1 of the bill. Therefore, under the bill as presently written,

school employees would effectively be denied the opportunity to bargain collectively,

as actually intended under this bill.
The Department, therefore, recommends that Section 1 of Committee Substitute for
House Bill No. 1/0 (HESS), lines 12-18, be amended to read:
Sec. 23.40.075. APPLICABILITY. AS 23.40.070 - 23.40.260 apply to
a political subdivision of the_,state unless the political subdivision has
adopted ar irdinapce substantially simijar_to AS 23.40.070 - 23.4C.260 that
permits cjllective®bargaining -Tor-«Tts ”“employees with either the right to
strike or binding arbitration as the final step in the negotiation process.
The provisions of Committee Substitute for House Bill No. ]?20 (HESS) would extend the
same rights to bargain collectively to all public employees; and decisions as to
whether a group of workers would avail themselves of the collective bargaining
process wculd be made bv the workers. Presently, such decisions may be arbitrarily
made by political subdivisions without any worker participation.
The Department of Labor supports these improvements to the PublicEmployment

Relations Act.

APPROVED:

Department of ILabor

POSITION PAPER/Department of Labor
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FURTHER REFERRALS:

paTE: |~ 13 8%

The Judiciary Committee has considered HB 170

"An Act relating to participation of municipalities, school districts, and
other political subdivisions under the Public Employment Relations Act and
to collective bargaining rights of school district employees.”

RECCMMKKDSs
[vAT replace with £3 170 QjOA') [ ] the same title
[ § attached amendment (a) [u}-a new title
weT pass
do not pass

individual recommendations

[

[ 1

[ 1 no recommendation

[ 1]

[ additional referral to the -hV\a* Ca- Committee

ADOPTS: [ letter of intent

ATTACHE HEW FISCAL NOTE(s) :

[V<f~fiscal impact [ 1 same as previous fiscal note
[ 1 =zero fiscal note published
[ 1 zero with analysis [ ] same as previous zero fiscal

note published
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Original sponsor: Labor and Commerce
Committee

IN THE HOUSE BY THE JUDICIARY COMMITTE
CS FOR HOUSE BILL NO. 170 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION

; A BILL 5
(o
6 For an Act entitled: "An Act extending collective bargaining rights t
! noncertificated school district employees."

8] BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8; * Section 1. AS 23.40.250(6) 1i1s amended to read:

10 (6) "public employee™ means any employee of a public em
n ployer, whether or not in the classified service of the public em
12 ; ployer, except elected or appointed officials® or teachers employed b

13f [OR NONCERTIFICATED EMPLOYEES OF] school districts;

1l
14
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5-0724X
Cramer
4/22/87
Original sponsor: Labor & Commerce
Committee
IN THE HOUSE
CS FOR HOUSE BILL NO. 170 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL},
For an Act entitled: "An Act rcl?atang*)to collective bargaining rights of
noncertificated school district employees.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.40.250(6) 1s amended to read:
(6) "public employee”™ means any employee of a public em—

ployer, whether or not 1in the classified service of the public em—
ployer, except elected or appointed officials” or teachers employed by

[OR NONCERTIFICATED EMPLOYEES OF] school districts;
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Cramer
2/16/88
Original sponsor: Labor and Commerce
Committee
IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 170 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act extending collective bargaining rights to

noncertificated school district employees."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 14.20.550 is amended to read:

Sec. 14.20.550. NEGOTIATION WITH CERTIFICATED EMPLOYEES. A
[EKCH CITY, BOROUGH AND REGIONAL] school board [,] shall negotiate
with 1ts certificated employees in good faith on matters pertaining to
their employment and the fulfillment of their professional duties. A
school board shall negotiate in good faith with i1ts noncertificated
employees on matters of wages, hours, and other terms and conditions
of employ@ent.

* Sec. 2. AS 14.20.555 is amended by adding a new subsection to read:

(d) Negotiations between the noncertificated employees of the
regional educational attendance areas and the respective regional
school boards shall be conducted by one team representing all the
noncertificated employees and one team representing all the partic—
ipating regional school boards. The provisions of (b) and (c¢) of this
section apply to these negotiations.

* Sec. 3. AS 14.20.560(a) 1s amended to read: (

(@) When a majority of the certificated employees in a schoolg
district have designated an educational organization of their own
choosing to bargain for them, the organization shall be recognized by

he school board as the bargaining agent for all the certificated

t
sat -
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SUCH] recognized educational organization shall be composed principal-
ly of those employed in the teaching profession 1in Alaska. When £
majority of the noncertificated employees 1in a school district have
designated an employee bargaining organization to bargain for thenm,
the school board shall recognize it as the bargaining agent for all of
the noncertificated employees.

* Sec. A. AS 14.20.560(b) 1s amended to read:

(b) The organization representing a majority of the certificated

* or noncertificated employees of a school district shall, upon the
request of the school board, submit an affidavit verifying that it
does vrepresent a majority of those [THE CERTIFICATED] employees.
Recognition of the employee bargaining agency by a school board 1is
valid for one year or a term agreed upon by the two parties to an
agreement, unless a majority of those eligible to vote [CERTIFIED
STAFF] votes to request the termination of recognition of the employee
bargaining agency. The school board is entitled, to an affidavit of
membership from the employee bargaining agency once each year.

* Sec. 5.AS 14.20.560(c) 1is amended to read:

(©) Upon the request of 25 percent of the certificated or non-
certificated employees 1in a district, the school board shall hold,
within 20 days, an election by secret ballot of all the certificated
or noncertificated employees 1in order to determine their choice of a
bargaining agency. The results of this election are binding for one
year.

* Sec. 6. AS 14.20.570(b) 1is amended to read:
(b) IT the mediation meetings are held during working hours

SCHOOL DAY], teachers or noncertificated employees representing an
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* Sec. 7. AS 14.20.590 is amended to read:

Sec. 14.20.590. GRIEVANCE PROCEDURES. Negotiations agreements
must
(1) [EXECUTED AFTER JULY 1, 1975 SHALL] define "grievances"
and provide for grievance procedures for the certificated staff or
noncertificated employees; the [. THE] grievance procedures shall
provide that the final step in the procedure shall be binding arbi-
tration; and
(2) [. THE NEGOTIATIONS AGREEMENT SHALL] provide a method

for the selection of an arbitrator.
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Referred: Judiciary

5-072AFP

Original sponsor: Labor and Commerce
Committee
BY THE HEALTH, EDUCATION AND
1 IN THE HOUSE SOCIAL SERVICES COMMITTEE
2 CS FOR HOUSE BILL NO. 170 (HESS)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A FIFTEENTH LEGISLATURE - FIRST SESSION
5 A BIlILL
6 For an Act entitled: "An Act relating to participation of political sub -
7 divisions under the Public EmploymentRelations Act
8 and to collective bargaining rights of school
9 district employees."
10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
Section l. AS 23.A0 s amended by adding a new section to read
Sec, 23'rA1)IT075 APPLICABILITY. AS 23.A0.070 - 23.A0. 260 apply
to a political subdivision of the state unless the political sub
division — _-

(1)— permits its employees either the xig ht to striltey O r
binding arbitration/”" the final step in the negotiation process; or

(2) did not receive funds from the state under AS 29.60.-<
010 - 29.60.080 or 29.60.350 - 29.60.375 during that fiscal year

"Sec. 2. AS 23 .A0.250(6) is amended to read:

(6) "public employee” means any employee of a public em —
ployer, whether or not in the classified service of the public em —
ployer ,~excep”™ elected or appointed o fficials ™ or teachers employed by
[OR NONCERTIFICATED EHPLOYEE.a_OE.T--S.choo1 d.istricts;

Sec. Section A,

HBO170B

ch.

113, SLA 1972 is repealedTa”™HT

CSHB 170(HESS)



[OR NONCERTIFICATED EMPLOYEES OF] school districts;

* Sec. 4. Section 4, ch. 113, SLA 1972 s repealed.

HB 170 -2- HBO170A



THIS DOCUMENT
HAS BEEN REPHOTOGRAPHED
TO ASSURE LEGIBILITY

02-576(2/77)



%

11

12

13

14

15

16

17

18

19

20

23

24

25

26

27

28

29

Introduced: 3/6/87
Referred: Labor & Com
Health, Education & S o

Services and Judiciary

IN THE HOUSE

/;V-

5-0724A

merce,

cial

BY THE LABOR AND
COMMERCE COMMITTEE

HOUSE BILL NO. 170

IN THE LEGISLATURE OF THE STATE OF ALASKA

~ FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to participation o f m unicipalities,
school districts, and other political subdivisions

under the Public Employment Relations Act and to
collective bargainingrights of school district
employees."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;
* Section 1. AS 14.20 s amended by adding a new section to read:

Sec. 14.20.595. FINAL RESOLUTION OF IMPASSE. 1 f a contract
negotiated under AS 14.20.550 - 14.20.610 does otherwise provide
for binding arbitration as a fin al step to v e an impasse in
negotiations, employees shall have the rights granted to public em -
ployees whose services may be interrupted for a |limited but not indef-

inite period of time wunder AS 23.40.200.

* Sec. 2. AS 23.40

is amended by adding a new section to read:

Sec. 23.40.075. APPLICABILITY. AS 23.40.070 - 23.40.260 applies
to an organized borough or a political subdivision of the state unless
the borough or subdivision has adopted an ordinance that permits

collective bargain

strike or binding

process.

* Sec. 3. AS 23.40.
(6) "p

ployer, whether or
ployer, except ele

HBO170A

ing for its employees w ith either the right to

n the

arbitration as the fin al step negotiation

250(6) is amended to read:

ublic employee means any employee of a public em -

public em -

not in the clas ified service of the

cted or appointed o fficials ™ or teachers employed by

-1- HB 170



[OR NONCERTIFICATED EMPLOYEES OF] school districts;

* Sec. 4 . Section 4, ch. 113, SLA 1972 is repealed.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 19, 1988

SUBJECT: CSHB 170 (Judiciary) (Extending collective
bargaining rights to noncertificated school
district employees)

TO: Representative John Sund, Chairman
Judiciary Committee

FROM: Teresa B. CramervAnd"™
Legislative Counsel

You have requested an opinion on the effect of sec. 4, ch.
113, SLA 1972, on CSHB 170 (Judiciary). Section 4 states:

This Act [enacting the Public Employment Relations Act]
is applicable to organized boroughs ai.J political sub-—
divisions of the state, home rule or otherwise, unless
the legislative body of the political subdivision, by

ordinance or resolution, rejects having its provisions

apply.

The Committee Substitute amends the definition of "public
employee™ 1in PERA to include the noncertificated employees
of school districts. The definition in its present: form
specifically excludes them. Under PERA, a public employer
is required to participate in collective bargaining with 1its
public employees. Therefore, the Committee Substitute gives
noncertificated school district employees collective bar—
gaining rights.

The language in sec. 4 permits a political subdivision of
the state to opt out of PERA. Therefore, a school board
could adopt an ordinance or resolution rejecting the appli—
cation of PERA to its noncertificated employees notwith—
standing their inclusion in PERA under the committee sub—
stitute.
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There are limits to a political subdivision®s power to
reject the application of the PERA. In an early case con—
sidering sec. 4, State v. City of Petersburg, 538 P.2d 263
(Alaska 1975), the state supreme court held that the city
council of Petersburg could not validly adopt a resolution
rejecting the application of PERA to its employees after
members of the city council had learned that certain
employees were engaged in collective bargaining
organizational activity. The court noted, Id. at 267,

The critical point beyond which the right and power of
the City to reject the Act become subordinated to the
rights of the employees granted by the same legislation
must be ascertained. We hold that the analysis must
turn on both the substantiality of the organizational
activities undertaken by the employees and the extent
of the City"s awareness of those activities. Prior to
becoming aware of substantial organizational activity,
the City could have exempted itself from the appli—
cability of the PERA without interfering with the right
of the employees to organize. Rejection of the PERA
after becoming aware of such activity constitutes a
gross and impermissible interference with the
employees® freedom to choose which collective
bargaining association should represent them.

(Footnote omitted)

In a later case, the court permitted a city to reject the
application of PERA even though the city"s employees had
earlier expressed an interest in membership in a union. In
City & Bcr. of Sitka v. International Brotherhood of
Electrical Workers, 653 M. 2d 332 (Alaska 1982), Sitka had
passed an ordinance in 1973, exempting the municipality from
PERA under sec. 4. For many years before the ordinance was
considered and passed, the plaintiff union in the case,

IBEW, had attempted to have the city recognize it as repre—
senting certain city ~iployees. The court upheld the
exemption, distinguishing the situation from the Petersburg
case by stating that Petersburg is limited to its factual
setting. The court noted, Id. at 335, that

there is not evidence in the record of any organ-—
izational activities occurring between PERA"s effective
date, September 5, 1972, and the passage of the
exemption ordinance, July 10, 1973. Thus, 1in contrast
to Petersburg, the employees in Sitka were not acting
in reliance on rights granted them by PERA.
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Although it held that Sitka had effectively exempted itself
from PERA under sec. 4, the court did find that Sitka had
failed to abide by the terms of its city charter and that
therefore it would be required to recognize employee organ—
izations under the terms of the charter.

In Anchorage Municipal Employees Assoc, v. Municipality of
Anchorage, 618 P.2d 575, (Alaska 1980), considering whether
the newly formed Municipality of Anchorage could properly
exempt itself from PERA in 1975, more than three years after
PERA took effect, the court noted that the exemption option
contained in sec. 4 was not limited to a period of time.

The court stated, Id. at 579, that the Petersburg decision

does not deprive a newly formed municipality of the
option to reject PERA, so long as it does so promptly
after its formation and without interfering with the
employees®™ exercise of their established rights.

While sec. 4 does not grant unlimited ability to reject
application of the PERA, as long as the legislative body of
the municipality or political subdivision acts reasonably
promptly after its employees gain collective bargaining
rights under PERA and as long as it is not attempting, 1in
adopting the rejection, to interfere with ongoing collective
bargaining activity that is based on the PERA rights, the
exemption will be upheld.

IT | may be of further assistance, please advise.
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