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TABLE A-31

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Indstrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Source: Alaska Department of Labor,

BY HAJOR INDUSTRIAL GROUP
SKAGWAY-YAKUTAT-ANGOON
1985
(wages in thousands)

Wages

Resident | Nonresident

X X

X X

X X
$5,699 $4,979
80" 137

X X

1,252 225
1,055 110
1,167 461
X X
$10,831 $6,49-
6,829 224
$17,660 $6,718

Percent Wages

Resident | Nonresident

22.2 77.8
67.2 32.8
50.1 49.9
53.4 46.6
85.4 14.6
100.0 0.0
84.8 15.2
90.6 9.4
71.7 28.3
50.6 49.4
62.5 37.5
96.8 3.2
72.4 27.6

Note: "x" indicates that information is nondisclosable.
1/ Data include only nonagricultural wage and salary employees covered
Consequently, data provided for this

by unemployment insurance.

industry may not be representative of the

2/ Not classified in any other

industry.

Research and Analysis

Employees

Resident | Nonresident

X X
X X
X X
441 761
50 20
X X
190 76
73 18
123 126
X X
925 1,041
514 63
1,439 1,104

Percent Employees

Resident | Nonresident

14.3 85.7
63.0 37.0
50.0 50.0
36.7 63.3
71.4 28.6
100.0 0.0
71.4 28.6
80.2 19.8
49.4 50.6
58.8 41.2
47.0 53.0
89.1 10.9
56.6 43.4

industry as a whole.



TABLE A-32

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real estate
Services

Nonclassifiable /2

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Source: Alaska Department of Labor,
1/ Data include only nonagricultural

by unemployment insurance.

industry may not be representative of the

2/ Not classified in any other

BY MAJOR INDUSTRIAL GROUP
WRANGELL-PETERSBURG
1985
(wages in thousands)

Wages

Resident | Nonresident

$1,303 $474
0 0

5,456 2,225
11,991 8,707
2,097 563
194 a
4,577 348
299 0
1,661 155
36 5
$27,614 $12,485
11,514 561
$39,128 $13,046

Percent Wages

Resident | Nonresident

73.3 26.7
0.0 0.0
71.0 29.0
57.9 42.1
78.8 21.2
96.0 4.0
92.9 7.1
100.0 0.0
91.5 8.5
87.8 12.2
68.9 31.1
95.4 4.6
r5.0 25.0

industry.

Research and Analysis
wage and salary employees covered
Consequently, data provided for this
industry os a whole.

Employees
Resident | Nonresident
97 59
0 0
267 183
1,076 1,588
125 53
12 3
432 100
24 1
212 44
13 2
2,258 2,033
565 73
2,823 2,106

Percent Employees

Resident

62.2

0.0
59.3
40.4
70.2
80.
81.
96.
82.
86

NmoN o

52.6

88.6

57.3

Nonresident

37.8

0.0
40.7
59.6
29.8
20.0
18.8

4.0
17.2
13.3

47.4

11.4

42.7



TABLE A-33

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

W holesale Trade

Retail Trade
Finance/lnsurance/Rcal Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Standai f Industrial
Classif'cation (SIC)

Agriculture 1/

Mining

Construction

Manufactui ing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Source: Alaska Department of Labor,

BT MAJOR INDUSTRIAL GROUP
SOUTHWEST REGION
1985
(wages in thousands)

Wages

Resident | Nonresident

$115 $246
1,723 1,244
8,290 6,363
12,179 25,544
13,<59 2,711
496 143
14,693 2,037
5,368 751
19,799 2,925
265 7
$76,387 $41,971
72,729 5,566
$149,116 $47,537

Percent Wages

Resident | Nonresident

31.9 68.1
58.1 41.9
56.6 43.4
32.3 67.7
83.2 16.8
77.6 22.4
87.8 12.2
87.7 12.3
87.1 12.9
97.4 2.6
04.5 35.5
92.9 7.1
75.8 24

Research and Analysis

Employees
Resident | Nonresident
8 18
91 81
470 387
1,717 4,588
715 242
48 52
1,626 487
558 104
1,749 830
90 7
7,072 6,796
5,257 639
12,329 7,435

Percent Employees

Reside

30.

52
54

27.

74

48.
7.

84

67.
92.

51.

29.

62.

nt

0O wWwWoOONN®®©®

| Nonresident

69.2
47.1
45.2
72.8
25.3
52.0
23.0
15.7
32.2

7.2

49.0
10.8

0/.6

1/ Data include only nonagricultural wage and salary enployees covered

by unemployment insurance.

industry may not be representative of the

2/ Not classified in any other

Consequently, data provided for this
industry as a whole.

industry.



TABLE A-34

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES
BY MAJOR INDUSTRIAL GROUP
ALEUTIAN ISLANDS
1985
(wages in thousands)

Wages Employees

Standard Industrial

Classification (SIC) Resident | Nonresident Resident | Nonresident
Agriculture 1/ X X X X
Mining X X X X
Construction $4,063 $4,939 200 274
Manufacturing 5,128 11,330 455 1,765
Transportation X X X X
Wholesale Trade X X X X
Retail Trade 1,097 349 107 67
Finance/lnsurance/Real Estate 1,586 334 153 47
Services 2,819 1,239 181 441
Nonclassifiable 2/ 0 0 0 0
TOTAL PRIVATE BUSINESS $16,677 $19,165 1,207 2,665
Local Government 12,622 1,493 606 162
TOTAL BUSINESS & LOCAL GOVT $29,299 $20,658 1,813 2,827

Percent Wages Percent Employees

Standard Industrial

Classification (SIC) Resident | Nonresident Resident | Nonresident
Agriculture 1/ 24.3 75.7 17.6 82.4
Mining 57.3 42.7 41.7 58.3
Construction 45.1 54.9 42.2 57.8
Manufacturing 31.2 68.8 20.5 79.5
Transportation 76.6 23.4 70.7 29.3
W holesale Trade 100.0 0.0 100.0 0.0
Retail Trade 75.9 24.1 61.5 38.5
Finance/lnsurance/Real Estate 82.6 17.4 76.5 23.5
Services 69.5 30.5 29.1 70.9
Nonclassifiable 2/ 0.0 0.0 0.0 0.0
TOTAL PRIVATE BUSINESS 46.5 53.5 31.2 68.8
Local Government 89.4 10.6 78.9 21.1
TOTAL BUSINESS & LOCAL GOVT 58.6 41.4 39.1 60.9

Source: Alaska Department of Labor, Research and Analysis

Note: "x" indicates that information is nondisclosable.

1/ Data include only nonagricultural wage and salary enployees covered
by unemployment insurance. Consequently, data provided for this
industry nay not be representative of the industry as a whole.

2/ Not classified in any other industry.



TABLE A-35

RESIDENT AND NONRESIDENT TOTAL WAGES AND EHPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Goverrmef't

TOTAL BUSINESS £ LOCAL GOVT

Source: Alaska Department of Labor,

BY MAJOR INDUSTRIAL GROUP
BETHEL
1985
(wages in thousands)

Wages

Resident | Nonresident

$0 $0

X X

3,210 1,078
X X

5,782 1,018
105 95
11,424 1,274
1,804 91
10,482 398
X X
$34,386 $4,964
29,992 1,976
$64,378 $6,940

Percent Wages

Resident | Nonresident

0.0 0.0
62.6 37.4
74.9 25.1
46.4 53.6
85.0 15.0
52.5 47.5
90.0 10.0
95.2 4.8
96.3 3.7
97.9 2.1
87.4 12.6
93.8 6.2
90.3 9.7

Note: "x" indicates that information is nondisclosable.

1/ Data include only nonagricultural

by unemployment insurance.

industry may not be representative of the

2/ Not classified in any other

industry.

Research and Analysis

Employees
Resident | Nonresident
0 0
X X
168 67
X X
282 69
21 41
1,155 306
242 23
973 99
X X
3,162 765
2,243 223
5,405 988

Percent Employees

Resident

0.0
62.2
71.5
62.6
80.3
33.9
79.1
91.3
9C.8
93.8

80.5

91.0

34.5

Nonresident

wage and salary enployees covered
Consequently, data provided for this
industry as a whole.



TABLE A-36

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction
Manufacturing
Transportation
Wholesale Trade
Retail Trade
Finance/lnsurance/Real
Services
Njdclassifiable 2/

E state

TOTAL PRIVATE BUSINESS

Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction
Manufacturing
Transportation
Wholesale Trade

Retail Trade
Finance/lnsurance/P.eal
Services
Nonclassifiable 2/

E state

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

mjource: Alaska Department of Labor,
Note: "x" indicates that
1/ Data include only nonagricultural

by unemployment insurance.

industry may not be representative of the
industry.

2/ Not classified in any other

information

BY MAJOR INDUSTRIAL GROUP

BRISTOL SAY BOROUGH
1985

(wages in thousands)
Wages

Resident | Nonresident
SO SO
0 0
X X
3,324 6,386
2,540 596
X X
413 158
X X
270 164
X X
$6,815 $7,344
5,415 474
512,230 $7,818

Percent Wages

Resident | Nonresident
0.0 0.0
0.0 0.0

81.2 18.8
34.2 65.8
81.0 19.0

0.0 100.0
72.3 27.7
94.6 5.4
62.2 37.8
100.0 0.0
48.1 51.9
92.0 8.0
61.0 39.0

is nondisclosaole.

Research and Analysis

Employees
Resident | Nonresident
0 0
0 0
X X
m 1,181
114 64
X X
47 60
X X
27 59
X X
640 1,374
356 46
996 1,420

Percent Employees

Resident | Nonresident
0.0 0.0
C.0 0.0
50.0 50.0
26.3 73.7

64.0 36.0

0.0 100.0
43.9 56.1
92.3 7.7
31.4 68.6
100.0 0.0
31.8 68.2
88.6 11.4
41.2 58.8

wage and salary employees covered
Consec”iently, data provided for this
industry as a whole.



TABLE A-37

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Trensportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
Services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

Manufacturing

Transportation

Wholesale Trade

Retail Trade
Finance/lnsurance/Real Estate
services

Nonclassifiable 2/

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Source: Alaska Department of Labor,

BY MAJOR INDUSTRIAL GROUP
DILLINGHAM
1985
(wages in thousands)

Wages

Resident ( Nonresident

X X

X X

$902 $324

2,870 7,324

2,534 500
358

507 172

X X

6,066 1,093

X X

$15,054 $9,964

10,305 905

$25,359 $10,869

Percent Wages

Resident 1 Nonresident

59.0 41.0
44.9 55.1
73.6 26.4
28.2 71.8
83.5 16.5
95.0 5.0
4.7 25.3
88.1 11.9
84.7 15.3
100.0 0.0
60.2 39.8
91.9 8.1
70.0 30.0

Note: "x" indicates that information is nondisclosable.

1/ Data include only nonagricultural

by unemployment insurance.

industry may not br representative of the

2/ Not lassified in any other

Research and Analysis

Enployees

Resident | Nonresident

X X

X X

89 40
480 1,453
169 51
20 5

94 25

X X
517 224
X X
1,482 1,841
748 94
2,230 1,935

Percent Employees

Resident Nonresident

50.0 50.0
39.5 60.5
69.0 31.0
24.8 75.2
76.8 23.2
80.0 20.0
79.0 21.0
84.3 15.7
69.8 30.2
100.0 0.0
44.6 55.4
88.8 11.2
53.5 46.5

wage and salary enployees covered

Consequently, data provided for this

industry.

industry as a whole.



TABLE A-38

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction
Manufacturing
Transportation
Wholesale Trade
Retail Trade
Finance/lnsurance/Real
Services
Nonclassifiable 2/

E state

TOTAL PRIVATE BUSINESS

Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction

M anufacturing
Transportation
Wholesale Trade
Retail Trade
Finance/lnsurance/Real
Services
Nonclassifiable 2/

E state

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT

Source: Alaska Department of Labor,
Note: "x" indicates that
1/ Data include only nonagricultural

by unemployment insurance.

industry may not be representative of the

2/ Not classified in any other

information

BY MAJOR INDUSTRIAL GROUP
WADE HAMPTON
1985

(wages in thousands)
Wages

Resident | Nonresident
X X
$0 $0
X X
X X
X X
X X
1,252 84
275 109
162 31
X X
$3,455 $534
14,395 V38
$17,850 $1,252

Percent Wages

Resident | Nonresident
100.0 0.0
0.0 0.0
91.7 8.3
79.3 20.7
88.6 11.4
25.0 75.0
93.7 6.3
71.6 28.4
83.9 16.1
94.f> 5.1
86.6 13.4
95.2 4.8
93.4 6.6

is nondisclosable.

industry.

Research and Analysis

Employees
Resident | Nonresident
X X
0 0
X X
X X
X X
X X
223 29
53 16
51 7
X X
581 151
1,304 114
1,885 265

Percent Employees

Resident

100.0
0.0
83.9
69.7
74.1
25.0
88.
76.
87.
87.

o © oo vl

79.4

92.0

87.7

| Nonresident

0.0

0.0
11.1
30.3
25.9
75.0
11.5
23.2
12.1
13.0

20.6
8.0

12.3

wage and salary employees covered
Consequently, data provided for this
industry as a whole.



TABLE A-39

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction
Manufacturing
Transportation
Wholesale Trade

Retail Trade
Finance/lnsurance/Real
Scrvices
Ncnclassifiable 2/

E state

TOTAL PRIVATE BUSINESS

Local Government

TOTAL BUSINESS & LOCAL GOVT

Standard Industrial
Classification (SIC)

Agriculture 1/

Mining

Construction
Manufacturing
Transportation
Wholesale Trade

Retail Trade
Finance/lnsurance/Real
Services
Nonclassifiable 2/

E state

TOTAL PRIVATE BUSINESS
Local Government

TOTAL BUSINESS & LOCAL GOVT
Source:

1/ Data
by unemployment insurance.

industry may not be representative of the
in any other

2/ Not classified

Alaska Department of Labor,
include only nonagricultural

BY MAJOR INDUSTRIAL GROUP
UNKNOWN OR INVALID AREA CODE
1985

(wages in thousands)
Wages

Resident | Nonresident
$336 $37
1,135 1,918
14,171 7,506
432 4,264
2,494 313
2,146 468
561 51
616 126
2,898 937
4,501 3,433
$20,290 $19,053
0 0
$29,290 $19,053

Percent Wages

Resident | Nonresident
90.1 9.9
37.2 62.8
65.4 34.6

9.2 90.8
88.8 11.2
82.1 17.9
91.7 8.3
83.0 17.0
75.6 24.4
56.7 43.3
60.6 39.4
0.0 0.0
60.6 39.4

Research and Analysi

Consequently,
industry as
industry.

Enployees
Resident | Nonresident
9 8
36 77
479 385
101 992
147 36
88 42
50 23
31 8
169 116
280 276
1,390 1,967
0 0
1,390 1,963

Percent Employees

Resident

52.
31
55

9
80.
67
68.
79.
59.
50

PwooywN D ©o©

41.

41.5

S

a whole.

| Nonresident

47.
68.
44
90.
19
32
31.
20.
40.
49.

oNGOWymoe PR

58.5

58.5

wage and salary enployees covered
data provided for this
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D HOUSE COMMITTEE REPORT

Date referr” 12/23/87 IR REFERRALS:

_Spe. ILt<X

DATE: Z3-5-7-

mow & dIH

The Judiciary 1 t considered 146

An Act relating to the use of heresay evidence in grand jury proceedings;
"nd amending Rule 6(r), Alaska Rules of Criminal Procedure."

RECOMMENDS:
[ \/f replace with  £-$ 4> | H k f-j'*1 1 [ ] the same title
[ ] attached amendment(s) [ lew title
[ do pass
[ ] do not pass
[ ] no recommendation
[ ] individual recommendations
[ ] additional referral to the Committee
ADOPTS: c ] letter of intent

ATTACHES NEW FISCAL NOTEC(s):

[ ] fiscal impact [ ] same as previous fiscal note
[ ] zero fiscal note published
[ ] zero with analysis [ 1 same as previous zero fiscal

note published

SIGNING OTHER RECOMMENDATIONS:



WORK DRAFT WORK DRAFT WORK DRAFT

/
5-0591X *
Ford
4/23/787
Original sponsors: Swackhammer, Hanley,
Donley and Rieger
I'N THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL N O. 146 (Judiciary)
I'N THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BIlLL
For an Act entitled: "An Act relating to the use o f telephonic testimony
in grand jury proceedings; and amending Rule 6,
Alaska Rules o f Criminal Procedure.™
B E 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Sectionll. Rule 6 o f the Alaska Rules o f Criminal Procedure is
amended by adding a new subsection to read:

(u) Upon motion o f the prosecuting attorney, the court may
permit a grand jury witness to testify telephonically if the motion is
ssupported by an affidavit from the prosecuting attorney /[indicating}
that (1) the evidence to be elicited from the witness contains matter
that at the time o f the conveningof the grand jury appear to be
largely uncontested or cumulative and substantial cost savings woill
result from the telephonic testimony o f the witness due to the loca -
tion ofthe witness, the cost o f transporting the witness to the
nearest grand jury, or the cost o f food and lodging for the witness,;

2,k - - - D - -

' or (2) thereHis comopelling justificatTon-~For/excusing the witness from
appearing inl person before the grand jury . I f the motion to allow
telephonic testimony is granted, the witness shall testify from a
judage' s or magistrate's courtroom or o ffice if one is available. I f
the witness is in an area that does not have a judage or magistrate,
then the witness may testify from the o ffice or location o f a notary
public or other public o fficial. At the beginning o f the witness'
testimony, the witness shall state the witness' identity and take the
oath prescribed in (e) o f this rule. The oath shall be administered

-1 - CSHB 146 (Jud)
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WORK DRAFT

by the grand jury foreman. The witness™ testimony shall be given 1in

private, in accordance with (k) of this rule,

affirm this fact at the beginning and conclusion

CSHB H6(Jud) 2.

and the witness shall

of the testimony.



WORK DRAFT WORK DRAFT WORK DRAFT

5-0591X
Ford
A/22/87
Original sponsors: Swackhamner, Hanley,
Donley and Rieger
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 1A6 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the use of telephonic testimony
in grand Jjury proceedings; and amending Rule 6,
Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Rule 6 of the Alaska Rules of Criminal Procedure is

amended by adding a new subsection to read:

(w Upon motion of the prosecuting attorney, the court may
permit a grand jury witness to testify telephonicallv if the motion is
supported by an affidavit from the prosecuting attorney indicating
that (1) theevidence to be elicited from the witness contains matters
that at thetime of the convening of the grand jury appear to be
largely uncontested or cumulative and substantial cost savings will
result from the telephonic testimony of the witness due to the loca—
tion of the witness, the <cost of transporting the witness to the
nearest grand jury, or the cost of food and lodging for the witness;
or (2) there are exigent circumstances that justify excusing the
witness from appearing in peison before the grand jury. If the motion
to allow telephonic testimony 1is granted, the witness shall testify
from a Jjudge®"s or magistrate®s courtroom or office if one is
available. IT the witness 1is in an area that does not have a judge or
magistrate, then the witness may testify from the office or location
of a notary public or other public official. At the beginning of the
witness" testimony, the witness shall state the witness®" identity and

take the oath prescribed 1in (e) of this rule. The oath shall be

“1- CSHB 146 (Jud)
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administered by the grand jury foreman. The witness" testimony shall

be given in
witness shall

testimony.

CSHB H6(Jud)

private, 1in accordance with (k) of this rule,

affirm this fact at the beginning and conclusion

and the

of the



'Wbrk draft WORK DRAFT WORK DRAFT

5-0591X
Ford
4/15/87
Original sponsors: Swackhammer, Hanley,
Donley and Rieger
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 146 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the use of telephonic testimony
in grand jury proceedings; and amending Rule 6,
Alaska*Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Rule 6 of the Alaska Rules of Criminal Procedure is

amended by adding a new subsection to read:

(w) Upon motion of the prosecuting attorney, the ~court may
permit a grapd jury witness to testify telephonically if the motion is
supported by an affidavit from the prosecuting attorney indicating
that (1) substantial cost savings will result from the telephonic
testimony of the witness due to the location of the witness, the cost
of transporting the witness to the nearest grand jury, or the cost of
food and lodging for the witness; and (2) the evidence to be elicited
from the witness contains matters that at the time of th convening of
the grand jury appear to be largely uncontested or cumulative. If the
motion to allow telephonic testimony 1is granted, the witness shall
testify from a judge®s or magistrate®s courtroom or office if one is
available. If the witness resides 1in an area that does not have a
judge or magistrate, then the witness shall testify at the office or
location of a notary public or other public official. At the
beginning of the witness®™ testimony, the witness shall state the
witness" 1identity and take the oath prescribed in (e) of this rule.
The oath shall be administered by a judge, magistrate, or clerk of

court, if available, or a notary public or public official if a judge,

i rriTTe 1 LCt 1.0



magistrate, or clerk of court is not available. The witness®" testi—
mony shall be given in private, in accordance with (k) of this rule,

and the witness shall affirm this fact at the beginning and conclusion

of the testimony.

CSHB 146(Jud) 2.



IN THE HOUSE
CS FOR HOUSE BILL NO. 146 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For c.n Act entitled: "An Act relating to the use of telephonic testimony
in grand Jjury proceedings; and amending Rule 6,
Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Rule 6 of the Alaska Rules of Criminal. Procedure is amend—
ed by adding a new subsection to read: -
V

(w) In the discretion of the<, grand jury, the testimony of a

witness may be presented telephonically. At the beginning of the
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSHB 146

The committee substitute for .IB 146 would amend Rule 6 of the
Alaska Rules of Criminal Procedure by permitting the telephonic
testimony of a witness before the grand jury, at the discretion of the
grand jury.

It is difficult to predict savings that would accrue as a
result of this rule change, because telephonic testimony would be at
the discretion of the grand jury and not the prosecutor. It certainly
appears, however, that sane savings will take place. It also appears
that telephonic testimony would be used more often in outlying, rural
areas than in urban areas, simply because of the inconvenience and cost
that travel to rural areas sometimes poses.

Moreover, this rule change could have a major, beneficial
impact on the department®s operations by allowing the department to
accept cases for prosecution that are now being declined largely on the
basis of a disproportionate cost to prosecute, when compared to the
value of the case. For instance,- embezzlement cases, and oth”r crimes
involving a significant monetary loss to victims, have had to be
declined when the cost for just the grand jury proceeding has exceeded
the loss by twice its value. Telephonic testimony at a grand jury could
substantially reduce our costs making it possible to accept some of
these cases for prosecution.

As stated previously, it is very difficult to predict savings
as a result of adoption of this bill. And perhaps there will be none if
it results in more cases being accepted for prosecution, as we believe
it will. In Fiscal Year 1986 the department spent about $180,000 for
grand jury proceedings for witness fees, and witness travel and
subsistence. To the extent that telephonic testimony has the potential
of reducing these costs by one-quarter to one-third, an annual savings
of between $45,000 and $60,000 may occur. However, the prosecution
budget for non-personal service expenditures, including grand jury
costs, will have been reduced by more than $500,000 between FY86 and
FY88. For this reason, we are not showing a fiscal note savings.

page of
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AMENDMENT

Offered in the HOUSE By Gruenberg

Page

Page

TO: CSHB 146(Jud)

1, line 11:
Delete "a new subsection”

Insert "new subsections”

2, after line 4:
Insert a new subsection to read:

"(v) In addition to telephonic testimony allowed under (u) of
this rule, a grand jury witness may testify telephonically if compel —
ling justification exists for allowing the testimony, the witness
gives the witness" identity., and the testimony is given in private in

accordance with (k) of this rule."

1. 4/16/87



MEMORANDUM

4/27/787

TO: Rep. John
FROM: J. Hartle,
RE: HB 146

29. HB 146 (Swackhammer) An Act relating to the use of hearsay
evidence in grand jury proceedings; and amending Rule 6(r),
Alaska Rules of Criminal Procedure

Judiciary only referral
Heard 4/9, 4/23 Reported out - Unan Do Pass

Testified:

1) Swack, Prime sponsor

2) Gayle Horetski, Prosecution section, Dept of Law
3) Rural police chiefs all support

a) Pat Shealy, Valdez

b) Pete Davis, Unalaska

c) Floyd Steele, Naknek

d) Glenn Herbst, Dillinghanm
4) Dana Fabe, Public Defender:

a) Supports concept of the bill, agrees that we should not
leave bush crimes unprosecuted because of the costs involved.
Concerned that the idea is to save transportation costs, not
to make indictment easier.

Judiciary CS:

1) New title: An Act relating to the use of telephonic
testimony in grand jury proceedings; and amending Rule 6,
Alaska Rules of Criminal Procedure.

2) A new section is added to Rule 6:
a) The Judge may permit telephonic testimony upon a motion by
the prosecuting attorney, |IF:
1> Substantial cost savings will result; AND
2> the testimony appears uncontested or cumulative at the time
of the grind jury; OR
3> exigent circumstances exist.

Testimony is to be taken in private, 1in a courtroom or
magistrates office if available.

Comment: We"re opening the window a crack, not putting in a
driveway i.e. try this for this year, and if it doesn"t save
any money, or if there are abuses, change it next year. We
have to move carefully here because in the Grand Jury process
there is no defense presense at all - no defendant, no lawyer.

Issue: Gayle Horetski has expressed concern that the

findings by the judge will be challengable "on the back end"
i.e. in a defense motion to dismiss charges at the omnibus
hearing. This 1is true, and it will take case law to establish
the guidelines as to what constitutes "substantial cost
savings," and "appears uncontested or cumulative at the time
of the Grand Jury." i.e. the legislature lays out a policy and
the courts figure out the details as it applies to individual



cases - per constitutional design.

Issue: The Prosecution Section of the Dept, of Law may

still have some concerns - may want a wider window - but they
were specifically, officially, and firmly requested to comment
on the bill in writing and they never did so, nor did they
come to the final hearing.

Issue: "exigent circumstances" versus "compelling
justification" - Dept of Law really wants to see the former.
My guess 1is that because the Court of Appeals has already
ruled that "compelling justification” cannot include cost. |
am a little concerned that the D.A. could try to use this as
an end run around the first section. It might be good if you
could say on the floor record that any cost questions are
taken care of in (1) and that exigent circumstances are for
snowstorms, earthquakes, deaths, etc. Swack would NOT support
any change here, however. And, this might open the bill up to
be reconsidered by Fritz who could then come in with the barn
door amendment Tuesday. The standard is essentially the sanme,
except the Department of Law wants to take a new term to
court.



* Section 1. Rule 6 (r) of the Alaska Rules of Criminal
Procedure 1is amended to read:

(r) ADMISSIBILITY OF EVIDENCE. Evidence which would
be legally admissible at trial shall be admissible before
the grand jury. Witnesses who reside, or at the time of
the grand jJjury presentation are at a location, whi-oh- jc
more than 100 miles by road from the site where the grand
jury 1is convened may testify and be examined by telephone.
In addition, 1in appropriate cases [, HOWEVER,] witnesses
may be presented to summarize admissible evidence 1if the
admissible evidence will be available at trial. The grand
jury may also receive and consider hearsay summaries of
ccientific or other expert evidence that will be available
at trial;fand other relevant hearsay evidence if there is
compelling justification for its introduction. If the
prosecution relies on hearsay evidence, the grand jury
shall be informed that it has the right to require a
witness whose testimony is presented in the form of
hearsay to appear and be examined. [HEARSAY EVIDENCE
SHALL NOT BE PRESENTED TO THE GRAND JURY ABSENT COMPELLING
JUSTIFICATION FOR ITS INTRODUCTION. IF HEARSAY EVIDENCE

IS PRESENTED TO THE GRAND JURY, THE REASONS FOR ITS USE



Introduced: 2/23/87 5-U591A
Referred: Judiciary

IN THE HOUSE BY SWACKHAMMER AND HANLEY
HOUSE BILL NO. 146
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to the use of hearsay evidence in
Grand Jjury proceedings; and amending Rule 6(r),

Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Rule 6(r) of the Alaska Rules of Criminal Procedure is
amended to read:

(r) ADMISSIBILITY OF EVIDENCE. Evidence which would be legally
admissible at trial shall be admissible before the grand jury. In
addition, the following evidence is admissible and may be relied upon
by the grand jury to the same extent as other evidence: (¢D) hearsay
summaries of scientific or other expert evidence that will be avail-
able at trial; (2) evidence of the contents of official records or
business records offered through the affidavit of the custodian of the
records; h3) 0-btTgT~~relevant hearsay evidence, whether or not it would
be admissible at trialT”~ If the prosecution relies on hearsay evi-—
dence, the grand jury shall be informed that it has the right to
require a witness whose testimcnv is presented in the form of hearsay
to appear and be examined [IN APPROPRIATE CASES, HOWEVER, WITNESSES
MAY BE PRESENTED TO SUMMARIZE ADMISSIBLE EVIDENCE IF THE ADMISSIBLE
EVIDENCE WILL BE AVAILABLE AT TRIAL. HEARSAY EVIDENCE SHALL NOT BE
PRESENTED TO THE GRAND JURY ABSENT COMPELLING JUSTIFICATION FOR ITS
INTRODUCTION. IF HEARSAY EVIDENCE 1S PRESENTED TO THE GRAND JURY, THE

REASONS FOR ITS USE SHALL BE STATED ON THE RECORD].

HB0146A -1- HB 146
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 27, 1987

SUBJECT: Use of term "exigent circumstances™ in
CSHB 146 (Jud), relating to telephonic
testimony before grand jury.

TO: Representative Max Gruenberg
House Majority Leader

FROM: Edward H. Hein*"""N —
Legislative Counsel

You have asked whether there is a difference in the meanings
of "exigent circumstances"” and "compelling justification" as
used in a draft version and the final version of CSHB 146
(Judiciary).

The term "exigent circumstances™ appears in the context of
warrantless searches and seizures and refers to cases of
urgency or emergency in which time is of the essence. In
such cases, a warrantless search and seizure is justified if
the delay caused by obtaining a warrant from a magistrate
would create an immediate danger to life or of serious in—
jury, or an immediate threat of removal or destruction of
evidence, or escape of the accused. State v. Clark, 654
P.2d 355 (Hawaii 198 ); People v. VnAuker, 314 N_W.2d 657
(Mich. App. 198 ); Words and Phrases.

The term "compelling justification”™ appears in Rule 6(r) of
the Alaska Rules of Criminal Procedure. That rule srates,

in pertinent part, "Hearsay evidence shall not be presented
to the grand jury absent compelling justification for its
introduction." 1In State v. Gieffels, 554 P.2d 460, 464 - 465
(Alaska 1976), the Alaska Supreme Court said "For purposes
of interpreting Criminal Rule 6(r) we equate compelling with
necessity.” The court quoted with approval language from
the commentary to draft ABA Standard 3.6(a) relating to the
prosecution function (1971), 1indicating that compelling
justification would include cases in which an absent witness
gave a written statement but was not not available at the
time of the grand jury and circumstances justified prompt



Representative Gruenberg
April 27, 1987
Page 2

grand jury action. In Gieffels the court found that in many
instances it may be necessary to summarize the testimony of
out- of-state witnesses, but the mere expense of transport—
ing them to the grand jury 1is not a compelling justifica—
tion. 554 P.2d at 465.

I believe it is accurate and fair to say that if exigent
circumstances are present there is compelling justification,
but that there may be compelling justification without exi—
gent circumstances. Compelling justification is a broader
term than exigent circumstances.

From a drafting standpoint, 1i1f the idea of necessity is in—
tended, "compelling justification” appears to be the more

appropriate term. If the idea of necessity because of
urgency or danger 1is intended, then the more restrictive
term "exigent circumstances” should be used. If, despite

this distinction between the terms, you have no preference
about which one to use, you may wish to consider that "com—
pelling justification™ is a term that has been in use by and
interpreted by Alaska courts in the context of Criminal Rule
6 since 1972. Thus, the court®s interpretation of "compel —
ling justification™ here would be more predictable, perhaps,
than if you were to use "exigent circumstances,”™ the meaning
of which would have to be derived by analogy to the search
and seizure context.

If I may be of further assistance in this matter, please
advise.

EHH: Imb
MI 17075
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PUBLICDEFENDER AGENCY /
900 W.5TH AVENUE
SUITE 200
/ ANCHORAGE. ALASKA 99601
Phone:(907)279-7541
MEMO
TO: Representative John Sund DATE  April 23, 1937
Chairman

House Judiciary Committee

ROVt Dana Fabei RE: CS for HR 146 - Telephonic
Public Defe testimony in grand jury
proceedings

| have reviewed two proposed committee substitutes for HB 146. J fully support
the underlying goal of this bill which is to achieve cost savings in bush cases
which are presented to the grand jury. | concur with the testimony of the
various rural police chiefs that felonies which would be prosecuted in Anchorage
are sometimes not prosecuted in such locations as Dillingham or Unalaska due to
the cost of flying multiple witnesses from a rural location to the nearest urban
grand jury site.

Since saving money in a time of declining revenues is the purpose cf this bill,
In my opinion, telephonic testimony before the grand jury should be limited to
those cases where substantial cost savings will result. One of the proposed
committee substitutes would allow telephonic testimony either when substantial
savings would occur or when the witness' testimony would be uncontested or
cumulative. If this were adopted, a larae proportion of testimony 1n urban
grand juries would be taken telephonically, despite no substantial cost savings.

Telephonic testimony has its drawbacks, Often, it is difficult to concentrate
on a witness who is testifying telephonically. Depending on the witness'
experience 1n testifying, he or she might not talk clearly into a microphone,
causing difficulty in hearing the testimony. | would suggest that if no cost
savings result from the use of telephonic testimony, then live witnesses should
be presented to the grand jury to ensure that communication between the witness
and the grand jurors 1s clear and understandable, Thus, | am in agreement with
the proposed CS which would require both substantial cost savings and a
limitation to evidence which is cumulative or largely uncontested.

| certainly have no problem with the addition of an "exigent circumstances”
exception which would justify using telephonic testimony'before the grand jury
in emergencies, In fact, | believe that this exception already exists in
Criminal Rule 6(r) which allows hearsay testimony to be presented to the grand
jury where compelling justification exists.

Again, thank you for allowing ne to have Input on this matter.

DF:sh



PUBLICDEFENDER AGENCY

900W .5TH AVENUE
SUITE 200

ANCHORAGE, ALASKA 99501
PHONE: (907) 279-7541

April 10, 1987

Representative John Sund, Chairman
House Judiciary Committee

P.O. Box V

Juneau, Alaska 99811

RE CS for House Bill No. 146
Dear Representative Sund:

Thank you for allowing nme to testify on the CS for HB 146 regarding
telephonic testimony in grand jury proceedings. At the request of John
Hartle, | have drafted some proposed language for the bill which would
address some of the concerns which | expressed during ny testimony. | think
Representative Swackhammer's goal of reducing the cost of presentation of
rural cases to the grand jury is an excellent one. Furthermore, allowing
telephonic presentation of grand jury testimony where cost savings would
result will help ensure that felony cases in rural locations are prosecuted
to the same extent as they are in urban areas.

My chief concern is that the broad language of the current proposal would
permit district attorneys to present telephonic testimony of withesses even
when no substantial cost savings would result. Furthermore, witnesses whose
credibility and demeanor were a crucial factcv in evaluating a case would not
be available for live testimony before the grand jury. As a result, | would
propose the following language for the bill:

Section 1, Rule 6 of the Alaska Rules of Criminal Procedure is amended
by adding a new subsection to read:

(u) Telephonic Testimony.

(1) Upon application of the prosecuting attorney, the
court by order may permit any grand jury witness to testify
telephonically. The court in its discretion may issue such
an order if an affidavit of the prosecuting attorney
demonstrates that:

(1) Substantial cost savings will result from the order
of telephonic testimony of one or more withesses. In determining
whether substantial cost savings would result from the telephonic
testimony, the court may consider such factors as the location of
the witness, the cost of transportation of the witness to the
location of the nearest grand jury, and the cost of food and lodging



for the witness should the trip require an overnight stay;

(ii) The evidence to be elicited from the witness contains
matters which at the time of the grand jury appear to be largely
uncontested or cumulative; and

(iii) The location and circumstances under which the
proposed testimony is to be given meet the requirements of section
(u)(2) of this rule.

(2) I-f telephonic testimony is ordered for a grand jury
witness, that witness shall testify from a judge or magistrate's
courtroom or office if one is available. If the witness resides in an
area which has no judge or magistrate, then the witness shall testify at
the office or location of a notary public or other public official.

(3) At the beginning of the witness' testimony, the withess
shall state his or her identity and take the oath prescribed in section
(e) of this rule, administered by a judge, magistrate or clerk of court
if available or a notary public or public official if no judge or
magistrate is available. The witness' testimony shall be given in
private, in accordance with section (k) of this rule, and the witness
shall so certify at the beginning and conclusion of the testimony.

| believe that the wording of this proposal is broad enough to encompass
virtually all of the situations described by the rural police departments and
legislators at the hearing on this bill. For example, expert withesses who
have prepared reports would be permitted to testify telephonically to avoid
the cost of transportation; their testimony would always be cumulative since
their reports are already admissible alone under Gibson v. State, 719 P2d 687
(Alaska App. 1986). In a seven witness burglary out of Unalaska involving
three police officers who gathered fingerprint and other physical evidence,
most, if not all, of the witnesses would be able to testify telephonically
since their testimony would be unlikely to be contested and would often be
cumulative. | have added language that the matter appeared to be uncontested
at the time of the grand jury to avoid the concerns Ms. Horetsky expressed
regarding issues which appear to be uncontested at the time of the grand jury
but later evidence unpredicted significance.

My major concern is that substantial cost savings be required prior to
allowing witnesses to appear telephonically. This will prevent the
possibility of abuse of this statute where an Anchorage D.A. wishes to keep a
local witness away from the grand jury based on the withess' appearance or
demeanor. It is important that substantial savings result, since the cost of
gas from Eagle River to Anchorage could qualify as some cost saving.
Furthermore, requiring witnesses who have testimony crucial to the case to
appear in person will allow grand jurors to judge their demeanor and
credibility. This will help to ensure that cases which are unlikely to
prevail at trial based or. credibility issues will not result in grand jury
indictment, resulting in tremendous costs to the system prior to a subsequent
dismissal of charges or trial jury acquital.
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Alaska State Legislature
House of Representatives
312 Tyee Street

Soldotna, Alaska 99669

RE: CSHB146

Dear Representative Swackhammer:

This letter will acknowledge yours of October 26, 1987
requesting my comments and suggestions on CSHB146.

~ Preliminarily, 1 would observe that Alaska is unique in its
strict requirement that indictment not be based upon hearsay except
in very limited circumstances.

Many states have done away with the requirement of indictment
by grand Juryé allowing, in most instances, for the filing of an
am;torrdnat{on y the prosecution with or without agreement of the
efendant.

Closely related to the "protection" allegedly afforded by the
grand jury process is another procedure or process namely, the
preliminary hearing. In Alaska the preliminary hearln% as a
probable cause or discovery device is Ilimited in ‘its use Dbecause
Indictment has already occurred or the offender has been released
from confinement. Defendants for the most Part rely upon discovery
under Criminal Rule 16 or upon less formal procedures established
in local D.A. offices. Generally, those states which limit use of
indictment by grand jury make a preliminary hearing procedure more
available to “defendants.



Hon. C. E. Swackhammer
RE: CSHB146

November 5, 1987

Page 2 of 2

As a practical matter most defense attorneys will argue and
prosecutors will admit that grand juries perform according to the
script prepared by the prosecutor, and it is advanced that the
grand jury as a "'process" provides little in the way of real
protection to the citizen from the abuse of power by the state. It
does provide a record that a judge may review to test the
sufficiency of the evidence to support the indictment.

There are several factors affecting the use of the grand jury
that are unique to Alaska. Because of this states vast size, the
expense of transportation and the limited criminal justice
infrastructure, presentation of cases to the grand jury can be an
expensive and extraordinarily time consuming exercise.  Given the
earlier observation that grand jurors tend to follow the script
prepared by the prosecutor and given also the decline in state
revenues it would seem appropriate and reasonable to provide for
the use of hearsay evidence under circumstances calculated to limit
the possibility of improvident indictment.

Having said all this, 1| do not believe thatCSHB146 in its
current form can accomplish the intended result.  The meaning _of
the phrase "...largely uncontested..." is unclear and in my opinion
unworkable. I think that one must assume in the absence of

specific approval by the defendant of the use of telephonic
testimony that all evidence is contested.

I would appreciate it if your staff could send me a copy of
the proposed legislation prior to amendment. In the meantime |
will be thinking about a standard that could be employed to
accomplish the desired result 1i.e. decreasing the expense and
inconvenience of current grand jury requirements without seriously
affecting the rights of the defendant.

Sincerely,
\
)

Harold M Brown
Executive Director



Alaska Civil Liberties Union-Legislative Committee-217 Second St. #204-Juneau, Alaska 99801

March 24, 1987

Rep. John Sund

Chairman, House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Representative Sund:

I am a member of the Board of Directors of the Alaska Civil Liberties Union,
and Chairman of the Legislative Committee of that organization. | would like to
go on record in opposition to HB 146, which would permit persons to be indicted
before the Grand Jury on the basis solely of hearsay evidence.

While the ACLU as an organization has not had the opportunity to review the
specific language of the bill, in general the use of hearsay evidence for any
purpose is to be avoided under ACLU policies. This is true because hearsay is
the most unreliable sor.ree of evidence, and is also the most easily fabricated.
There is no opportunity to observe the demeanor of the person who made the
hearsay statement, and thus no way to evaluate the credibility of the person by
using those subtle but effective non-verbal cues that tell us whether a person is
lying or not.

The bill has a number of provisions that are just bad policy, and which raise
potentially serious constitutional issues. For example, Subsection (r) (3) would
permit the use of coerced confessions, co-defendant statements, and other highly
unreliable and illegally obtained evidence. Permitting the state to use such
evidence to obtain indictments will encourage police misconduct and sloppy or
incomplete investigation. If an indictment can be obtained without direct
evidence, police will be inclined to do their investigation after indictment, rather
than before. AIll questions of good or bad intentions aside, it is only natural for
overworked police officers to take the easy way out, which this bill offers.

The bill provides that the prosecution must advise the grand jury that it can
require the personal attendance of the hearsay declarant. However, that is a
promise that the prosecutor cannot always keep. For example, out of state
witnesses cannot be compelled to attend, and co-defendant statements may be
unavailable due to Fifth Amendment protections. This sets up a situation in
which the prosecutor can use testimony that will never be tested in front of the
trial jury and which the prosecutor himself may never hear or evaluate first
hand. | believe this raises serious confrontation clause issues, and vhat it also



violates the prosecutor’s obligation to act as an independent check on the power
and activities of the police and to exercise discretion in the bringing of charges.

I understand the thrust of the bill to be the decrease of costs associated with
grand jury proceedings. However, | submit that the bill will prove to be a false
economy. Because of the constitutional issues raised by the law, there will be a
marked increase in litigation over the grand jury process. Numerous indictments
obtained using hearsay may be thrown out, requiring reindictment at greater
expense.

Finally, present law allows the use of hearsay in those compelling circumstances
which might arguably justify using unreliable evidence. The prosecutor may use
hearsay in cases of need, after presenting the justification on the record of the
proceeding. This protects legitimate law enforcement goals, and at the same time
allows the reviewing court to independently evaluate the claim of necessity.
Wider latitude is simply not needed by the state.

I urge the defeat of HB 146; it is a bad idea.

Sincerely,

Paul H. Grant
ACLU Legislative Committee

cc: Don Clocksin
Marian Butcher



A m erican Civil Liberties U nion

Alaska Civil Liberties Union-Legislative Committee-217 Second St. #204-Juncau, Alaska 99801

April 10, 1987

Rep. John Sund

Chairman, House Judiciary Committee
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Re: CS for HB 146
Dear Representative Sund:

Thank, you for the opportunity to testify about CS for HB 146. Representative
Taylor asked me to provide the committee with draft language to solve the
problem of maintaining security and confidentiality of grand jury proceedings
during .telephonic testimony of witnesses. After the hearing, | discussed the bill
with Dana Fabe of the Public Defender Agency; she read me her draft language
which, in my view, accomodates the state’s interest in reducing the costs of
Grand Jury proceedings, while at the same time insuring that telephonic
testimony is taken in a dignified and private manner.

Telephonic testimony should only be permitted if it actually accomplishes the
goal of achieving costs savings; it should not be allowed at the expense of the
protections already provided to the subjects of Grand Jury investigations by
court rule, statute, and the constitution. Accordingly, we support the concept
that the court should review and approve requests to take telephonic testimony
as a means to insure that the process is not abused. The affidavit procedure
established in the Public Defender’s proposal is a minimal burden on the state,
and at the same time insures that the cost saving goals sought by the bill’s
sponsor are accomplished.

While ACLU does not encourage the committee to move this bill, we recognize
the fiscal realities of the day. If the committe decides to act in this area, we
believe that you should adop* the guidelines proposed by the Public Defender.

ACLU Legislative Committee

cc. Don Clocksin
Representative Robin Taylor
Dana Fabe
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POSITION PA?B
H3 146

The Alaska Public Defender Agency and Office of Public
Advocacy are  totally reaccive  agencies  which  provide

Coawrs viiAdlV k/s;wv>3vu . Y3, wii o™ —Wn 1Ay
ramifications for these agencies can be said to have a direct
agency impact. Thus the Public Defender Agency and Office of
Public Advocacy will submit position papers for legislation which
will affect these agencies fiscally or prog_ramatlgally or will
require these agencies to litigate constitutional issues raised
by the legislation.

Fiscal impact; None,
Program impact; None. _
Constitutional impact; See Analysis Below,

e

_ This Dbill would significantly change current law by
allowing the presentation of hearsay "evidence before Alaskar.
grand |Jury and further allow hearsay evidence to be presente-
regardless of whether it would be admissible at trial,

_ This bill will allow but a single witness, usually a
police officer, to present all the evidence before the ?rand_ jury
on a given case, A single witness could testlfyr to all witness
statements as reflected by police reports. he grand jury,
unless they made a special request, would not have the
opportunity” to observe the demeanor and judge the credibility of
the witnesses to a particular alleged offense.

The bill further would allow hearsay evidence that

would not be admissible at trial. By eliminating the traditional
. - ;ay evidence, the bill

»ndo, a*\d speculation
an individual for a
never hear,

) The Alaska Public Defender Agen_c¥ and the Office of
Public Advocacy oppose passage of the bill because it clearly
undermines the protection afforded to citizens by Art, 1, 88 of
the Alaska Constitution which mandates that a grand jury must
review the evidence before a citizen is charged with a serious
crime. The bill will render almost meaningless the role of the
grand jury as an institution designed to ensure that the
government” has  sufficient evidence before it charges citizens
With serious crimes.
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The bill presents formidable constitutional issues
which v/ould be exhaustively litigated 1in the appellate courts,
IT the state immediately* implemented this legislation, the
validity of indictments and subsequent trial3 would remain in
question until the constitutional 1issues was finally determined
by the Alaska Supreme Court. Immediate implementation of the
bill thus would place hundreds of felony convictions 1in jeopardy

cf being overturned 1if this legislation WaS found to Dbe
unconstitutional.

131?27
3aan L McGee Dane
-ublic Advocate
Dana _Fabe D" te
Public Defender

Date

Department of Administration



House Bill 146 is an act which would allow the use of hearsay
evidence before a grand jury. This is accomplished by amending
Rule 6(r) of the Alaska Rules of Criminal Procedure. Hearsay
summaries of expert or scientific evidence would be allowed as
would official records or business records offered through an
affidavit by the official custodian of the records. Other
relevant hearsay evidence would be admissible as well. The
grand jury would still have the right to require a witness
whose testimony is presented as hearsay.



Use of Hearsay HOUSE BILL NO. 146> by Reps. Swackhammer and Hanley. Would

Evidence
(grand jury)

amend Rule 6(r) of the Alaska Rules of Criminal Procedure to

allow certain types of evidence to be admissable before a grand
jury. The rule, as amended by this bill, would read:
"Admissibility of Evidence. Evidence which would be legally
admissible at trial shall be admissible before the grand jury. In
addition, the following evidence is admissible and may be relied
upon by the grand jury to the same extent as other evidence: ()
hearsay summries of scientific or other expert evidence that will
be available at trial; (2) evidence of the contents of official
records or business records offered through the affidavit of the
custodian of the records; (3) other relevant hearsay evidence,
whether or not it would be admissible at trial. If the prosecution
relies on hearsay evidence, the grand jury shall be informed that
it hasthe right to require a witness whose testimony is presented
in theform of hearsay to appear and be examined."

Rule 6(r) new reads: "Admissibility of Evidence. Evidence which
would be legally admissible at trial shall be admissible before the
grand jury. In appropriate cases, however, witnesses may oe
presented to summarize admissible evidence if the admissible
evidence will be available at trial. Hearsay evidence shall not
be presented to the grand jury absent compelling justification for
its introduction. If hearsay evidence 1is presented to the grand
jury, the reasons for its use shall be stated on the record."

Does not provide an effective date (bill becomes law 90 days after
being signed by the governor).

On February 25 Rep. Donley added his name as co-sponsor.

Introduced February 23 and referred to Judiciary.



Five states disallow hearsay at the grand jury level, one of
the states is Alaska. A detailed list of each state's approach
to the use of grand jury and hearsay evidence is included in
this folder. t appears only Alaska requires a grand jury
indictment unless waived by the defendant and at the same time
disallowing hearsay unless the hearsay comes within an allowed
exception. Those exceptions are the same that are applicable
to trials. In a 1974 rulln%, State vs. Johnson, the Alaska
Supreme Court ruled that a hearsay declarant’s absence from
court, because of a dying relative, was compelling
justification for admission of the absent person's statement.
On the other hand, the court also ruled that "the mere
expense of tran_sP_orta_tlon for the absent witness" is not
compelling justification to allow that person's statement.
This ruling was determined in the State vs. Gieffels, 1976.
This was reaffirmed in Metier vs. the State, "neither the cost
of compensating an expert witness for his time nor the mere
expense of transportation are sufficient reasons for the
admission of hearsay evidence in a grand jury proceeding."
The United States Supreme Court, however, upheld the _
consitutionality of admitting hearsay evidence at grand jury
proceedings in Costello vs. U.S., 65.

The Alaska Association Chiefs of Police support the use of
hearsay testimony in grand_Jury hearings. n a 1985 letter,
the Association stated their reasons for supporting the use of
hearsay testimony:

Currently some Bush felony cases are not prosecuted due
to the prohibitive costs of gathering all of the required
witnesses and the members of the grand jury together.
Even in urban areas court time expenses for police
witnesses appearing off dut¥ can be substantial. In a
time of rising costs and falling revenues this is an
important consideration. Another concern obviously is the
orderly administration of justice and the potential
effect on the rights of those persons indicted.

The Chiefs Association also felt that by allowing hearsay
testimony that increased efficiency and a positive effect on
the cost of the justice system would occur.




In an Anchorage Times editorial, a former Alaska Attorney
General wrote:

Allowing a ?rand jury to indict on hearsay does not
weaken a defendant's right to confront and cross examine
his or her accusers at trial. It merely streamlines the
investigative process, making it more efficient from both
a time and monetary standpoint. It also makes the
Brocess less burdensome to victims and innocent
ystanders.

It has been said that Alaska has the most restrictive rules
surrounding presentation of evidence to grand juries of any
state in the nation. For example, in a burglary case,
witnesses A, B and C as well as the officer would have to
brought in to testify. It could cost $7000 to bring witnesses
from Unalaska to Anchorage to testify in a $2500 burglary
case.

If hearsay evidence were allowed in front of a ?rand jury, the
Department of Law estimates approximately 75% of the witnesses
now required to attend these proceedings would not be needed
until the trial. As a result, the department would save the
travel, per diem, witness fees, expert witness fees and
professional services expenses that are now incurred.
According to Tom Judson of the department's Administrative
Services Division, approximately one-third of criminal cases
costs are spent on grand jury hearings. The following lists
projected costs for grand jury hearings:

FY84 FY85 FY86
WITNESS TRAVEL: $109,469 $143,682 $121,022
WTNESS PER DIEM 32,949 40,840 41,665
WITNESS FEES 12,547 16,609 17,463
EXPERT WITNESS 23.021 52.900 21,128
TOTALS $177,986 $254,031 $201,278

The FY86 totals are an estimate. The expenses have not been
compiled at the time of writing.



Victor Krumm, former Anchorage District Attorney, compiled
figures for FY85 which shows the witness travel and per diem
that each criminal division office incurred. Those totals
coincide with the data provided by Tom Judson. (These figures
are found in the support papers supplied in this folder.?
Using Judson's calculations, if 75% of the witnesses could be
excused until trial, the Delpartment's savings would be
approximately $150,960 for FY86

It should also be noted that witness fees totals will probably
increase due to publicity that has made more people aware that
they are eligible for a witness fee. The current witness fee
structure is $12.50 for less than three hours, $25 for more
than three hours and a per diem, depending on the location,
for an out of town witness that has to remain overnight.

A financial value cannot be placed on those cases that are not
prosecuted because the expense is too high. Society would
receive benefits of an improved criminal justice system if the
open and shut cases were prosecuted instead of being dismissed
due to the high cost. If the hearsay rule was expanded to
include grand Jurg proceedings, personal service costs would
also be saved. ases would take less time since fewer
witnesses would be called upon to testify, thereby saving
costs incurred by the grand jury process which includes
judges, grand jurors and court administrators. The money saved
would be used by the Department to accept more cases for
prosecution than what have been accepted in the past.

Grand jury hearings are not the same as a trial and should not
be subject to the same rules. To treat it as a mini-trial is
duplicative, burdensome and expensive.
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Reolution No. HB 146

o This bill amends Rule 6(r)tfof the Alaska Rules of
Criminal Procedure by permitting the use of hearsay evidenceein
grand g)ury proceedings, if it is relevant, whether or not it
would be "admissible at trial. The current rule provides that
hearsa?/_ewd_ence_ shall not be presented to a grand jury absent
compelling justification. This change in the use of hearsay
evidence, which is modeled after the federal rule, would
substantially reduce the department's costs for conductlaﬁ grand
jury proceedings by reducing the number of witnesses 0 must
physically appear and testify at such proceedings.

The department has estimated that about one-third of
$180,000 that it spends annually in _g‘ran_d jury witness expenses,
or $60,000, would be saved if this bill is approved. Likewisej a
similar savings in staff resources would also occur, although we
have no data available breaking out staff time by trial or grand
jury activity. However, any savings that occurs as a result of

this bill will be offset many times over by reductions in the
department's budget that have already taken place in FY 87, and
reductions that will take place in 88.

_ The criminal division's non-personal services funding
will have been reduced by $737,900 from FY 8 to FY 88. About
one-half of this amount represents reductions in local district
attorney office accounts, and from which witness expenses are
paid. The staff of the Criminal Division will have been reduced
from 164 full-time and 2 part-time positions to 107 full-time
positions, over the same period of time. For these reasons the
department is not showing a fiscal note savings.



Anchorage ChamberofCommerce

Crime C om m ission

February 25, 1987

Representative C. E. Swackhammer
Alaska House of Representatives
Pouch V

Juneau, Alaska 99811

RE: HOUSE BILL 146 _
Hearsay Evidence in Grand Jury Proceedings

Dear Representative Swackhammer:

Tom Wright of your office has requested the
Anchorage Crime Commission to express a position
on the referenced legislation. The Anchorage
Crime Commission supports this particular bill and
and our reasons for doing so are outlined below.

This particular issue has been a priority item of
the 1986-87 as well as the 1985 Anchorage Crime
Commission.

A survey conducted by the 1986 Anchorage Crime
Commission reflected expenses incurred throughout
the State by the judicial system under the present
procedure. The = costs incurred in 1985 for
combined travel and per diem for grand jury
witnesses exceeded $177,000. Therefore, it is the
consensus of the 1986-87 Crime Commission that, in
light of reduced state revenue and budgetary
constraints, this legislation could be cost
effective.

Not only would passage of this Dbill provide the
State with an element of the judicial system

A Committee ofthe
Anchorage Chamber
ofCommerce

415FStreet
Anchorage AK99501
(907)272-2401



C. E. Swackhammer
February 25, 1987
Page Two

aligned with other state and federal laws but,
also an effective cost conscious procedure
benefitting th® citizens of the State of Alaska.

Sincerely,

Harold C. Heinze
Chairman



M EM ORANUDUWM S tat~t)f Alaska

T: AllCriminalDivision Offices DAr: February 24, 1986

FILE NO:

TELEPHONE NO: 277-8622

trom: Victor C.Krumm subject: Grand JuryExpenses
District Attorney
Anchorage
The Anchorage Crime Commission may consider

recommending presentation of hearsay evidence before the grand
jury if expense or distance is a significant consideration.

Each criminal division office 1is asked to telecopy
grand jury travel and perdiem for calendar year 1985.

Travel Per Diem
-Barrow S/.359 9. /S0
£/Op -Fairbanks €0,zo00 I $,So00 T
7 K'& Kotzebue 7. Z00 A4S*
v Nome /p.3so S7300
Bethel //.039
N Kodiak £Co3 <2,707
/\Anchorage 427. * 32 6. 45/
Kenai £E/#/ 2.3/7
0 Juneau 6. sin 3, t>£9
N Sitka /3<zio
R Ketchikan /3,73<4 4/730
"-Dillingham 7,777 2,P-7/
Palmer 3.973
*/-7$333 7 $3,334

Please write down the pertinent amounts on this sheet
and telecopy it to Vic Krumm, Anchorage DAO. Thanks.

VCKtbgh

7* ~p?A*P tfo'.-k-jeh

<z, . i/'ils
« G IPWi M y
D ft As>c.
>r k fqci/iss anm SoJ *<"-*
(/n/0"HJ a. jutsrf, X/Tly -fzr) "tffJ/ud

ur /

OONRE " A ts t*'(fchJd $ 7V 1 -



TONY KNOWLES
MAYOR

ANCHORAGE POLICE DEPARTMENT :

4501 SOUTH BRAGAW STREET « ANCHORAGE, ALASKA 99507-1599
TELEPHONE (907) 736-8500

RONALDL OTTE
CHIEF

March 13, 1987

Representative C. E. Swackhammer

Alaska State Legislature
Pouch VvV (MS 3100)

Jur. *au, Alaska 99811

Dear Representative Swackhammer,

We have completed a review of House Bill Number 146 introduced by
yourself and Representative Hanley. We have in concept supported
this type of legislation for the last couple of sessions of the
legislature. We believe it makes sense from a public policy

perspective and particularly from a law enforcement perspective.
We believe that some cases in the State of Alaska, given its far
flung locations, may not be prosecuted because of the cost
involved in having all of the witnesses gather for Grand Jury.
Although here in Anchorage we do not face the same problems and
jurisdictions that the Bush may relative to transporting
witnesses to Grand Juries, wedo incur substantial expense when
numerous officers involved in the same incident must appear for
Grand Jury in their off duty hours. We believe that the tax
paying public is well served by not incurring the expense of
additional officers appearing to basically relate aspects of the
same incident.

The proposed legislation as | read it would allow the Grand Jury,
if they had questions that the witness in front of them was not
providing the answer to, to call a particular witness and examine
that witness relative to their questions. We do not see any
diminishment in the rights of the defendant inthese types of
proceedings, therefore as stated previously, supportthe passage
of this legislation at this time.

If we can be of any further assistance in thismatter, please do
not hesitate to call on wus.

Sincerely,

Del Smith
Deputy Chief of Operations

DS:dl



HB 146 (Swackhammer) relating to the use of hearsay evidence in

grand juries

APQA supports the use of hearsay evidence in grand juries.
Among the several positive aspects of this bill is the fact that
children who have been victims of sexual abuse will be able to
have their testimony videotaped and will therefore not have to

endure the trauma of repeating their testimony several times.

The bill also has the potential to substantially reduce
expense to the state. For example, the bill would enable one
police officer to travel to Anchorage for Grand Jury from another
city to testify in behalf of all the officers investigating a
particular crime, whereas without this bill, the state would have
to pay travel and expenses for each of the officers to testify.
In addition, if one officer could testify for all, the community
would not have all, or most of, its officers gone at one time.
Additional costs would be saved if, for example, a videotape
could portray the scientific analyses performed at the state's
Crime Lab, along with testimony of expert witnesses from the
laboratory, and the tape then be used during Grand Jury.
Presently laboratory scientists fly all over the state to testify
at Grand Jury proceedings. The cost of travel and expenses would
be saved and the productivity now lost when laboratory personnel

are traveling would be saved in the future.

The cost savings to the state, particularly during the pres-

ent period of economic decline, argue forcefully for the bill.



P alra e R P o lic e D e p a R tra e n t

423 SOUTH VALLEY WAY
PALVER ALASKA 99645
PHONE (907) 7454811 JOHN L MeKIBBEN
CHEF OF ROLICE

March 2, 1987

Representative C. E. Swackhammer
Box V (Mail Stop 3100)

Juneau, Ak 99811

Attn:  Tom Wright

Dear Swack,

| v/iould like to go on record as supporting a change in current law which
would allow some hearsay evidence to be used in court.

My two areas of concern are in juvenile abuse cases and in Grand Jury.

I feel that juveniles should be given more protection than they now
receive.

My objection to our present Grand Jury system is the cost. | sometimes
end up with five or six officers testifying at Grand Jury, when only the
investigating officer really needs to be there.

Thank you for your consideration in these matters.

Very truly yours,

John L. McKibben
Chief of Police

JLM/pb



NORTH SLOPE BOROUGH

DEPARTMENT OF PUBLIC SAFETY

P.O. BOX 4?0 BARROW, AK 99723
(907) 852-6111

Edgar E Martin
February 24,1987 Director

Representative Charles Swackhammer
Pouch V

Juneau, AK 99811

(Mail Stop 3100)

Dear Representative Swackhammer.

This letter is in response to arecent letter | received from President
Shely, Alaska Association of Chiefs of Police, in which he solicited
support for your intention to introduce a bill which would allow for
expanded use of hearsay testimony in grand jury proceedings. As you are
aware the use of hearsay testimony in such proceedings is currently
allowed in the federal judicial system, and in most other states.

My understanding of the purpose of the grand jury proceeding is that it is
to protect the citizen against being forced to stand trial and to defend
himself against spurious charges, or charges which are without merit and
are intended to harass the person charged. This protection can be afforded
either through the grand jury or through the use of the preliminary hearing
both of which require the state to produce a sufficient level of
uncontested evidence to indicate that a crime has been committed and that
there is sufficient reason to beleive that the person charged may have
committed the crime, that the matter should proceed to trial.

| believe that the current practice of not allowing for hearsay testimony,
places an unneeded burden and expense upon both the prosecuting and
investigating agencies. This is particuliarily true in the rural areas of the
state, where it is both expensive and disruptive to have to assemble all
investigating officers twice, once for grand jury and again for trial. In the
case of my agency, the North Slope Borough, this can be particuliarly
onerous, as we have officers stationed up to 700 miles apart.



In addition in many instances it is necessary for us to send another officer
out to the village to relieve the offflcer who is required for grand jury. In
the typical felony case, where several officers may have been involved,
the expense and logistics become staggering.

| would strongly support your efforts to obtain legislation in this matter.
The use of hearsay evidence in grand jury proceedings Is currently the
norm in most of the United States, and | believe is a much needed change
to our current system in Alaska.

Sincerely:

Director of Public Safety

CC President Pat Shely
Alaska Association Chiefs of Police
PO Box 307
Valdez, AK 99686



Main Office (907) 224-3331
Police (907) 224-3338
Harbor (907) 224-3341
Telecopier (907) 224-3248

February 26, 1987

Representative Swackhammer
Pouch V

Juneau, Ak. 99811

(MS 3100)

Dear Representative Swackhammer:

I would like to take the opportunity to voice my support for HB 146.
Since the removal of hearsay testimony frcm Grand Jury hearings,

the entire indictment process has become cumbersome and much more
costly.

Since the Grand Jury makes no determination of guilt or innocence,
hearsay 1is a proper expedient which does nothing to undermine the
rights of the accused. If I can help you promote this bill, Please
feel free to contact me.

Sincerely,



CITY OF UNALASKA
poO.BOX » 112
UNALASKA, ALASKA 99685
(907) 581-1251

"Capilad oi llte oA Petitions"

DEPARTMENT OF PUBLIC SAFETY

UNALASKA. ALASKA

February 25, 1987

Representative C. Swackhammer
P. 0. Box V

Mail Stop 3100

Juneau, Alaska 99811

Attn: Tom Wright
Dear Representative Swackhammer:

I would like to express support for your efforts to allow hearsay
evidence in Grand Jury hearings. Given the emphasis being placed
on cost reductions and increased efficiency, admittance of hear —
say testimony would be a giant step in the right direction.

The present requirements of the Grand Jury give it almost trial
status and have created a cumbersome and expensive step in an
already burdened system. The Grand Jury, though, 1is not a trial.
It is a hearing in which the primary purpose is to determine if
a crime has been committed. To do this, all that should really
be necessary is the District Attorney to explain the statutory
requirements and the police officer or investigator to present
the facts of the case submitted to the D.A. This would include
the statement (hearsay) of .the victim and those of whatever wit—
nesses were spoken to.

Were hearsay testimony to be allowed, it would initiate a faster,
more efficient process that would ease the burden on the District
Attorney"s office. The enhanced process would also significantly
improve the system®s effectiveness in rural areas if officer”s
testimony could be given telephonically. The combination of
these features would, 1in addition, save the system thousands of
dollars.

Present procedures for Grand Jury hearings followed by the District
Attorney call for the victim, witnesses, officers and the D.A. to
appear. As all hearings for Unalaska cases are held in Anchorage,



Representative Swackhammer
February 25, 1987

Page 2

one case from here costs the state over $1,000 per person.
Multiply that by the number of felony cases and one gets a
healthy figure. Telephonic testimony by officers in rural
areas could, as one can see, constitute a considerable savings

The bill proposed by your office would go a long waytoward re-
solving a problem of equality of justice experienced in the bush
| have enclosed a copy of an article | prepared for ourlocal
media and sent to Senator Zharoff on this problem.

Thank you for your interest. W encourage and applaud your
efforts.

Sincerely,

PGD: plb



BUSH JUSTICE

We are now entering a new year. A year that unfortunately, nay be
one of the more difficult that many State administrators,*munici-
palities and citizens have had to deal with in a long, long time.
As is well known, the fiscal restrictions [mloosed by reduced reve-
nues have forced reductions in many essential services. Given the
circumstances, such reductions can be accepted, as I'm sure capable
administrators and consciencious employees will try to do more with
less. What cannot be accepted is unequal receipt of these essential
services due to population size or geographic location.

Even before the crunch, never, in ny 24 years in law enforcement,
have | seen such apparent disregard for the equal administration of
justice; less concern for the victims of crime and social injustices;
and apathy about the maintenance of the social fabric, than displayed
bﬁ/ the Alaskan justice system in the remote areas. Needless to say,
the system works as well as can be expected in the golden triangle
and its fringes (i.e., Juneau, Anchorage and Fairbanks) but once one
?ets outside of easy access to the system the chances of getting a
air shake decrease in poroortion to the distance.

Here in Unalaska we have a municipal Public Safety organization to
enforce the laws that help maintain social stability In the community.

But this is {ust the first step into the justice system. It is the
second step that falters.

We, as a people, Proudly state that we are "a nation of law, not of ne
I think, though, | would be safe ir saying that a victim of a crime in
a remote community could dispute that. Such a victim, if one knew hew
the system worked, would surely amend that proud phrase to read that
we are really a nation of dollars!

What | mean to say by all this is that the people of rural, bush or
remote Alaskan communities and municipalities are being short-changed
by a justice system that apparently puts the expense oi adjudicatin%
a criminal suspect before concern for a victim or the impact that the
lack of effective prosecution has on smaller communities.

It sometimes sr ’prises me that more citizens are net aware of this
problem and that there has not been a popular movement for change.

A couple of reasons may be that unless one becomes a victim of a crime
one tends to be unaware of the impact such 3n incident has on another
even a friend - with the possible exception of whatever police action
was taken. Police action is the second reason mentioned. Many people
believe that or.ee a suspect is identified or arrested the case i. over
with. That, unfortunately, is when the orcblem | have been decrying



Page 2

It appears, and | believe others in remote law enforcement organiza-
tions will agree, that there are some rules-of-thumb that the District
Attorney's office uses for prosecution of certain types of cases.
Rules that are not generaIIK applied in the population centers. A
general rules seems to be that all but the most serious felonies
should be reduced to misdeanors. Such felonies as property damage

in excess of $500, thefts of property or services exceeding $500,
forgeries, worthless check writing, assaults, burglaries, druqg
possession and even some weapons violations are quite regularly re-
duced or, in some cases, plea bargained away to virtually nothlngi.
The rationale behind this is to reduce expenses to the system. In
felony cases the statutes require a Grand Jury hearing. Grand Juries
sit only in the population centers. Therefore, in order to prosecute
a felony suspect, all Bartles, suspect, defendant, officers and wit-
nesses, would have to pbe transported to Anchorage and return. From
Unalaska that could run into several thousands of dollars. Some review
of cases must be made in light of these expenses, but consideration
for the dollars saved must be weighed against the long-term impact of
weak prosecution on communities. If the system cannot improve on this
we must look to change the requirements of the system.

Misdemeanor cases are dealt with in a manner similar to felonies. This
Is especially so in cases where the offense was serious enough to warra.
jail time. Many small communities have either no facilities or small
ones limited by space, personnel or contract,.to very minimal sentences
Again, efforts seem to be made to keep sentences minimal. This, to
reduce the expense of having to transport longer-termed sentences to

a central facility.

All this is, of course, very frustrating to those of us in lav/ enforce-
ment. Worse, though, iIs that it is a dis-service to the victims and cc
the community. Victims are often left wondering what justice is all
about and the community remains exposed to a criminal, or potential
criminal, v/ho has just had the notion reinforced that he can do just
about as he pleases. Law enforcement personnel too are given cause

to wonder at the perspective and rationale of the system of which

they are the first step. For, after the judges and attornies have
packed up and left, they remain to try to explain to a questioning
citizen why so-and-so was let go; or what happened to the guy vho
ripped off the money? A doubt then is placed in the minds of resident.;
about the effectiveness of local enforcement.

When one takes the total impact on the local social structure of the
victims' sense of a lack of effective justice, the reinforcement of
perceived immunity by defendants, the citizens questioning of results
and the frustration of enforcement personnel, one can_almost hear
the rending and tearing of that fabric of law which binds a community
of people In any society.
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| do not intend this to be an open condemnation of any individual
or office. The Office of the District Attorney has so very much to
do with so very little, given the enormous geographic area of
responsibility. Individual attornies often put out a great deai
of effort to do what they can within the framework of responsibi-
lities, fiscal restraints and rules-of-thumb. In addition, many of
the same problems faced by the District Attorney are reflected and
magnified in the Public Defender's office. What | am attempting to
do i1s to stimulate awareness of discrepancies in the system that
place a greater burden on the service provider and presents an unequal
and unfair distribution of justice to Alaska citizens, just because
they are away from the system center.

Neither do | wish to critize without offering at least a possible,
partial solution. Since the greatest stumbling block is with ex-
enses relative to required Grand Jury hearm%s, why not amend the
aw? As mentioned, the present law requires the atforney, arresting
officer, victim and witnesses be present. This is not only expensive
but redundant. The purpose of a Grand Jury is to determine on)( that
a crime has occurred. It is not a trial. The real need for all those
participants is doubtful. The law could - and should - be amended to
require only the District Attorney and the investigating officer to
present the facts of the incident. Many, if not most, other states
function well in this manner. Were the law to be so amended, it would
be but a simple and logical step to allow telephonic testimony from
officers in the remote communities. In this manner, many of the in-
equities pointed out could be overcome.

Whatever the eventual solution, something needs to be done. It may,
however, take the concern and voices of many to get it started.

Peter G. Davis

Director,

Unalaska Department of Public
Safety



The following isa short summary of the data |
collected regarding the use of grand juries for initiatin
criminal charges in the United States.  detailed list of eac
state's approach to the use of the grand jury ip attached.

One state, Connecticut, has abolished the grand jury
for reviewing evidence incriminal cases.l/ Several other
states use the grand jury only rarely. These states include
California, Kansas, ichigan, Nebraska,, Vermont, Washington,
and Wisconsin.  There are various reafeons for this.  The
California Supreme Court has held that a defendant has a right
to a preliminary hearing, even, after, an indictment,“on equal
protection grounds; since ethat decision the grand jury is
rarely used except in complicated fraud cases. In Wisconsin, a
preliminary hearing is also required in all cases, including
those which are charged by the grand jury. Thus there is
little reason for the prosecutor to convene a grand jury. In
Washington, cases may proceed by indictment or information, at
the discretion of the prosecution; the prosecution there finds
It most expedient to avoid grand juries.

Several states' constitutions require capital cases
to be submitted to the grand jury, while other felonies may be
instituted by information or indictment. These states include
Florida, Georgia, Louisiana, Massachusetts, North Carolina,
Ohio, Rhode Island, and West Virginia. Whether the defendant
has a right to an indictment in other felonies, or whether the
prosecution may choose the means, varies by state.

In some states the use of a grand jurY varies by city
or county. In Pennsylvania a few counties still use the grand
jury regularly, while the majority of cases proceed with
Information and preliminary hearing. In large cities in
Indiana the grand jury meets regularly. In small" communities a
grand jury is rarely convened.

1/ Connecticut still has a one person investigative grand
jury.



Many states continue to use grand juries in the great

majority of cases. In New York, all felonies are submitted to
the grand jury except those where there 1is a negotiated plea.
In Texas all felonies are submitted to grand jury. In Ohio and

several southern states, the majority of cases are submitted to
the grand jury.

You also requested information about the use of

hearsay at the grand jury in other jurisdictions. In the
majority of states, hearsay may be presented to the grand jury.
In 44 jurisdictions some hearsay 1is allowed. In mariy states an
indictment may be based solely on hearsay.2/ In others some

forms of hearsay are allowed, and these are set forth by
statute or rule.3/

The authority for use of hearsay varies widely. In
some jurisdictions there 1is statutory authorization for use of
hearsay.4/ In others, court rules set forth authorization.5/
In many states hearsay use is the common practice, and often
there is no way for a defendant to know whether it was used, or
to raise theissue. 6/ In the majority of states, case law
provides authority for use of hearsay at the grand jury.7/

*

Alaska has some-, company in. its -.rule disallowing
hearsay at the grand jury. Tdaho, Nevada, Oklahoma, and South
Dakota have rules or statutes providing that the rules of
evidence apply at the grand jury. All four of these states
allow the prosecution to choose whether to proceed by
indictment or information. Alaska appears to be alone 1in
requiring a grand jury indictment unless waived by the
defendant, end at the same time disallowing most hearsay.

ADC/gb-07
2/ E.g-
3/ E.gQ.
4/ E.g.
5/ E.g.
6/ E.g-
7/ E.g

Jersey, Tennessee, Texas.



Arizona: Indictment or information at  discretion  of
rosecution Crim. R 13.1 et seq.;
(f&ﬁ?y allowed. Franzi v, Superior Court, 679 P.2d 1043

Alabama: Generally grand jury indicts; occasionally
information used; )
Hearsay allowed. State ex rel Baxley v. Strawbridge, 296
So,2d 779 (1974).

Arkansas: Indictment or  information at discretion of
rosecution; grand juries rarely convened;
earsay - Commonly used.

California: Preliminary hearing required in all cases; grand
uries rarely used;
earsay allowed.

Colorado: Indictment or  information at discretion of
prosecution; grand juries rarely convened;
Hearsay allowed.

Connecticut: Grand jury abolished. ~ j .
L4 *

Delaware: Indictment or information at discretion of
rosecution,

earsay allowed. Crim. Rules 5 &6.

Florida: Capital cases - indictment required; other felonies -
Information mainly used,;
Hearsay allowed.

Georgia: Indictment required in capital cases; defendant has
right to indictment in all cases, but may waive,
Hearsay: Police officer may testify to hearsay.

Hawaii: Indictment  or information if defendant waives
inda.ctment; _ ] ] ] _
Hearsay may be used if direct evidence unavailable or it
Is demonstrably inconvenient to present direct evidence.

Idaho: Indictmentor  information at  discretion of
rosecution; _
earsay not allowed. Crim. R 6(f).

[llinois: Indictmentrequired for felonies unless waived by
defendant; o
Hearsay allowed. People v. Willie, 388 N.E. 2d 102
(1979) .



Indiana: Indictment or information at discretion  of
prosecution; in large cities the grand jury meets
regularly; _

Hearsay allowed (no way to object).

lowa: Indictment or information at prosecutor's discretion;
grand jury - seldom used;
Hearsay allowed.

Kansas:  Grand jury rare; probable cause established by
affidavit attached to charging document;
Hearsay presumably allowed.

Kentucky: All felonies indicted unless waived by defendant:
(Crim. R 6.02) _
Hearsay allowed. Crim R 5.10.

Louisiana: =~ Capital cases must be indicted; other felonies
use indictments or information at discretion of
rosecution; _
earsay allowed. Code 8442 - Indictment may not be

overturned for illegal evidence.

Maine: Indictment required-unless '\Nai{\l'e;d’by defendant!
Hearsay allowed. Rules of Evidence do not apply).

Maryland: Indictment or information at  discretion  of
rosecution;
earsay allowed.

Massachusetts: Indictment required for capital cases; other
felonies use indictment unless defendant waives;
Hearsay allowed. Com, v. Gibson, 333 N.E.’2d 400 (1975) .

Michigan: Indictment or information at discretion of
rosecution; grand jury rare;
earsay allowed.

Minnesota: Indictment required in life imprisonment cases;
other felonies at prosecutions' discretion;
Hearsay limited. Rule 18.06.

Mississippi: Indictment required unless waived by defendant;
Hearsay allowed.

Missouri: Indictment or information at discretion of
rosecution use varies widely by county;
earsay allowed.

Montana: Indictment or information at discretion of

rosecution;
earsay limited. 8§ ~-11-314.



&

Nebraska: Indictment or information at discretion  of
rosecution; grand jury rare;
earsay allowed.

Nevada: Indictment or information at discretion of

rosecution;
earsay not allowed. NRS 172.135(2).

New Hampshire: Indictment required unless waived by defendant;
Hearsay allowed. State v. Blake, 305 A.2d 300 (1973).

New Jersey: Indictment required unless waived b\7/ defendant;
Hearsay allowed. State v. Price, 260 A.2d 877/ (1970).

New Mexico: Indictment or information at discretion of state
Izlegrg?y allowed. Maldonado v. State, 604 P.2d 363.
1979) .

I\IewYoIrk: All felonies indicted wunless there is negotiated
ea;
earsay limited. Crim. Pro. Code § 190.30.

No. Carolina: Indictment required in ca?_ita_l cases and if
defendant not represented; in other felionies defendant may
waive,; _ _ _ _
Hearsay allowed; Grand jury hearing is not transcribed,
no DA goes to grand jury - anything goes.

No. Dakota: 9% cases by Information; prosecution may choose
...grand Jur¥;
earsay allowed.

Ohio: Indictment required in capital cases and where
defendant not represented; other ftelonies - defendant may
waive - 8% felonies are indicted;

Hearsay allowed, and some indictments are based soley on

hearsay.

Oklahoma: Indictment or  information at  discretion  of
rosecution; .
earsay inadmissable except as allowed by general rules of
evidence.

Oregon: Indictment required unless waived by defendant;
Hearsay: limited use - (1) reports of experts, (2
affidavits of witness - if good cause shown to court that

witness cannot appear.

Pennsylvania: Use of grand jury depends on county; most
counties use information;
Hearsay allowed.



Rhode Island: Indictment required in capital cases; |life

imprisonment - indictment required unless defendant,
state, and court waive; other felonies at discretion of
rosecutlon

earsay allowed.

So. Carolina: Indlctment required unless defendant waives and

Elleads guilty;
earsay aIIowed (anything goes).

So. Dakota: Indictment or information at discretion of

rosecution; _
ules of Evidence apply at grand jury.

Tennessee: Indictment for felonies and misdemeanors;
Hearsay allowed. State v. Gonzales, 638 S.W.2d 841

(1982).

Texas: All felonies indicted;
Hearsay allowed. Carr v. State, 600 S.W.2d 816.

Utah: Indictment or information. at prosecution’'s
discretion; grand jury rare; -
Hearsay aliowed.

Vermont: Indictment or information at option of prosecution;
grand jury rarely convened;
Hearsay allowed.

Virginia: Indictment required unless waived by defendant

(812 -2- 200?
Hearsay allowed - generally only hearsay heard by grand
jury.

W Virginia: Capital cases must be indicted; others ?
grand jury unless defendant waives (and usually only for

Elearsay allowed.

Washington: Indictment or information at discretion of
prosecution; grand jury rare;
Hearsay allowed.

Wisconsin: Preliminary hearings required in all cases - no
longer use grand jury, except in "“John Doe" proceedings;

Hearsay allowed.

Wyoming: Discretion of prosecution as to indictment or
information; grand jury rarely used;
Hearsay allowed.



6 Criminal Rules

(r) Admissibility of Evidence. Evidence which would be
legally admissible at trial shall be admissible before the grand
jury. In appropriate cases, however, witnesses may be presented
to summarize admissible evidence if the admissible evidence will
be available at trial. Hearsay evidence shall not be presented to
the grand jury absent compelling justification for its introduc-
tion. If hearsay evidence is presented to the grand jury, the
reasons for its use shall be stated on the record.

(s) Discharge and Excuse. A grand jury shall serve until
discharged by the presiding superior court judge of the judicial
district but no grand jury may serve more, than 5 months, un-
less for good cause such period is extended. The tenure and
powers of a grand jury are not affected by the beginning or
expiration of a term of court. At any time forjcause shown the
presiding judge may excuse a juror either temporarily or per-
manently, and in the latter event said judge may impanel
another person in place of the juror excused.

(t) Delegation of Duties. Whenever a superior court is
sitting other than where the presiding judge is sitting, the presid-
ing judge may delegate his duties under this rule to another
superior court judge. (Amended by Supreme Court Order 136
dated August 27, 1971; by Supreme Court Order 136A dated
September 13, 1971; by Amendment No. 1to Sdpreme Court
Order 136 dated October 17, 1972; by Supreme Court Order
146 effective October 31, 1971; by Amendment No. 1to Su-
preme Court Order 146 effective October 31, 1971; by
Supreme  Court Order 157 effective February 15, 1973; by
Supreme  Court Order 216 effective October 1, 1975; by
Supreme Court Order 261 effective December 30, 1976; by
Supreme  Court Order539 effective October 1, 1982; by
Supreme Court Order 706 effective May 21, 1986; and by
Supreme  Court Order 711 effective Septemberl5, 1986)

(c) CROSS REFERENCE: Crim. Form 12

(d) CROSS REFERENCES: Crim. Forms 11.12

(h) CROSS REFERENCES: AS 12.40.030; AS 12.40.040; AS 12.40.050; AS
12.40.060

(i) CROSS REFERENCE: AS 12.40.070

() CROSS REFERENCE: AS 12.40.090

(0) CROSS REFERENCE: Crim. Form 13

CIR 34 MlaskaR of C Supp. No. 52 8-865
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(n) Similar to rod. R. ('rim. I'. Oil)

1 Wright. federal
cedure 5i 10 (1969)

42 C.J.S. Indictments and Informa-

tions §§ 24.28(19441

41  Am. Jur. 2d Indictments and
Informations 21-22(1968)

I(]) and (r) 42 CJ.S. Indictments
and Informations $ 209 (1944)

41  Am. Jur. 2d Indictments and
informations tj§ 232-241 11968)

ts) Similar to Fed. R. Crim. P. 6tg)

| Wright. Federal Practice and Pro-

cedure § 112 (1969)

38 C.J.S. Grand Juries 31 -32
(1943)

38 Am. Jur. 2d Grand Jury ~ 10
(1968)
Cases

. Grand Jury Proceedings

A. In General

li. Selecting and Convening
Grand Jury
Sufficiency of evidence
Hearsay Testimony
Record of Proceedings

m=0

I. Grand Jury Proceedings
A. In General

Indictment was not subject to dis-
missal where record showed that after
deducting the one juror not qualified
to serve as grand juror. a majority of
the grand jurors had concurred in finding
the indictment. Crawford v. State. Op.
No. 312. 408 P2d 1002 (Alaska 1965).

An indictment is not defective where

a grand jury foreman serves for a few
months, is temporarily excused, and

Alaska R of C Supp. No. 52 8-86

Practice and Pro-

few months
589.

then resumes service a
later. Miller v. State. Op. No.
462 P2d 421 (Alaska 1969).

District attorney's statements to
grand jury did not constitute an
improper attempt to influence grand

jury. Coleman v. State. Op. No. 1288.
553 P2d 40 (Alaska 1976).

I his rule does not prohibit admission
before grand jury of evidence of
defendant's silence after arrest. Coleman
v. State. Op. No. 1288. 553 P2d 40
(Alaska 1976).

Indictment need not state every ele-
ment of crime since records of grand
available to

jury  proceedings are
defendant. Peterson v. State. Op. No.
1411. 562 P2d 1350 (Alaska 1977).
Grand jury’s determination that it
would not hear defendant did not in-
validate the indictment. Webb v. State.
Op. No. 1638. 580 P2d 295 (Alaska
1978).

This rule imposes on the prosecutor
a duty to disclose exculpatory evidence
to the grand jury. Frink v. Slate. Op. No.
1870. 597 P2d 154 (Alaska 1979).

A peace officer testifying before a
grand jury may present autopsy report
of doctor md ballistics report of lab
technician, and may answer questions
about such reports, but the officer may
not offer far-ranging opinions about how
she thinks an expert would answer
hypothetical questions. Frink v. State,
Op. No. 1870. 597 P2d 154 (Alaska
1979).

A peace officer may not testify
before a grand jury concerning the con-
tents of an autopsy or lab report unless
the reports are presented to the grand
jury. Frink v. State, Op. No. 1870,
597 P2d 754 (Alaska 1979).

Prosecutor did not breach the duty
imposed by this rule by not informing

Annos CrR 5
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Wlkre a hearsay admission of the
defendant's companion in crime s
properly admitted before a grand jury,
and the statement is corroborated by
other evidence, the evidence is sufficient
to support an indictment. Galauska v.
State, Op. No. 1094. 527 P2d 459
(Alaska 1974).

The aicrc expense of transportation
of out of state witnesses is not a com-
polling reason for the use of hearsay
under this rule. State v. Gieffols, Op.
No. 1309. 554 P2d 460 (Alaska 1976).

Where hearsay testimony before
grand jury was either peripheral or
cumulative to direct testimony, it did
not invalidate the indictment. Webb
v. State. Op. No. 1638. 580 P2d 295
(Alaska 1978).

Neither the cost of compensating
an expert witness lor his time nor the
mere expense of transportation arc
sufficient reasons for the admission
of hearsay evidence in a grand jury
proceeding. Metier v. State. Op. No.
1678.581 P2d 669 (Alaska).

Admission made b\ a defendant is
admissible against him but not against
co-defendant and should not he pre-
sented to grand jury as such, absent
compcllinc justification. State v. Taylor,

Op. No. 1457, 566 P2d 1016 (Alaska
1977).
The wuse of inadmissible hearsay

evidence before a gland jury will not
vitiate the indictment if other evidence
was presented which justified the indict-
ment. Gieffels v. State, Op. No. 1787,
590 P2d 55 (Alaska 1979): Giacomazzi
v. State, Op. No. 2404. 633 P2d 218
(Alaska 1981).

Where there was sufficient admissible
evidence presented to grand jury to
justify a conviction if uncontradicted or
unexplained, the admission of hearsay
was not critical to the return of a true

Alasia Itof (Supp. No. 52 8-85

bill. Frink v. State. Op. No. 1870.597
P2d 154 (Alaska 1979).

When hearsay evidence has been
presented to a grand jury, character
evidence concerning the hearsay declar-
ant's credibility is permissible to the
same extent to which it would be
permissible at trial had the declarant's
character been challenged. Putnam v.
State. Op. No. 2251. 629 P2d 35 (Alaska
1981).

When testimony is offered merely
to establish the fact that a statement
was made and not to prove the truth
of the matter stated, the hearsay rule
does not applv. Putnam v. State. Op.
No. 2251. 629 P2d 35 (Alaska 1980).

Mere fact that declarant was parti-
cipating in a residential drug treatment
program did not establish the compel-
ling need necessary to admit his declar-
ation as hearsay testimony before the
grand jury. Lofquist v. Stale, Op. No.
203, 656 P2d 1222 (Alaska App. 1983).

Prosecutor did not err in not allowing
police officer to respond to grand juror’s
question concerning the whereabouts ot
another possible suspect at the time oi
the incident in ques.ion on the basis that
the response would lie hearsay. Wilkie
v. State, Op. No. 599. 715 P2d 1199
(Alaska App. 1986).

Failure to state on the reeord the
reason for using hearsay evidence in the
form of a written laboratory analysis
rather than live testimony was not error.
Gibson v. State, Op. No. 621, 719 P2d
687 (Alaska App. 1986).

Hearsay evidence in the form of a
written laboratory analysis was admiss-
ible at erand jurv proceeding. Gibson
v. State.” Op. No. 621, 719 P2d 687
(Alaska App. 1986).

Testimony of statements made by
alleged child abuse victim was hearsay

Atmos CrR 81
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laska A ssociation C hiefs o f P olice

625 C Street « Anchorage. Alaska 99501
March 29, 1985

Representative Alyce A. Hanley
Pouch V

Interdepartmental Mail Stop 3100
Juneau, Alaska 99811

Dear Representative Hanley,

Our Association conducted its Annual Meeting on March 22, 1985 in
Anchorage.

Extensive consideration was given by the group to pending legislation.
Of the many Bills submitted this session we identified six (6) that we
consider to be priority legislation and worthy of our Associations
support.

The [legislation we support is lifted below along with a summation of
our reasons for supporting the Bill.

(€)) HB 178 Conspiracy

This legislation, 1if enacted, would enable law
enforcement to initiate prosecution against
persons planning to commit felony crimes. The
ability to take action prior to the actual
commission of the crime could well serve to
protect property and save lives.

(2) HB 179 Hearsay

Currently some Bush felony cases are not pro—
secuted due to the prohibitive costs of
gathering all of "the required witnesses and
the members of the Grand Jury together. Even
in urban areas court time expenses for police
witnesses appearing off duty can besubstantial,
In a time of rising costs and falling revenues
this 1is an important consideration. Another
concern obviously is the orderly administra—
tion of justice and the potential effect on
the rights of those persons indicted.

We do not feel the right of the suspects would
be abridged in any way by this legislation.
Additionally, this procedure would increase
the efficiency and have a positive effect on
the cost of the justice system.

625 C Street
Anchorage. Alaska 99501



LAit: June 10, iyofa

Criminal Prosecution

FILE NO.:

TELEPHONE NO.: 465-3672

THRU:

SUBJECT: Criminal Case Costs

tor
/iuuij-uxatrative Services Division

In past years we have periodically provided the
Division with information concerning costs related to
prosecution sorted by type and by component. Below 1is
information for FY 86 (which is a projection based
FY 85 and FY 84.

Criminal
criminal
the latest
on three-quarters of the year),

FY 86
FY 84 FY 85 Estimate
Witness Travel: 328,407 431,046 363,065
Witness Per Diem: 98,847 122,520 124,996
Witness Fees: 37,640 49,828 52,389
Depositions: 25,594 20,752 29,757
Expert Witness: 69,063 158,699 63,384
Medical Service: 13,504 14,557 12,301
Professional Services: 52,577 55,931 327,638
Year Total 625,632 853,333 973,530
Following figures represent the same total above

distributed by component with percentage change between FY 85

and projected FY 86.

Estimated
FY 84 FY 85 FY 86 Z Change
1st Judicial 95,365 188,698 155,696 [17.4]-
2nd Judicial 87,007 102,692 90,564 [11.8]-
3rd Judicial 306,282 343,911 514,477 49.5 +
4th Judicial 76,423 86,773 48,659 [43.93-
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pots. When the officers of the Fish and
Game Department approached the pots on
July 31 to conduct the search, Nathanson
was not present, attending to his crab pots.
There being no “person in control of the
property or object to be searched,” the of-
ficers were unable to give him the required
notice. We think that it would frustrate
the governmental purpose behind the regu-
lation to require the officers to hold in
abeyance the search in order to discern the
whereabouts of the fisherman in control or
to arrange with him in advance for a con-
venient time to conduct the search. To do
so would not promote effective enforce-
ment of the regulation that the doors of
the crab pots be secured, fully open and
bait and containers removed when the pots
are stored in the water 72 hours in ad-
vance of the opening of the season.14

We find, then, that the failure to notify
Nathanson was not a violation of statute
under the facts of this case.15

The decision is affirmed.

STATE of Alaska, Appellant,
V.

Timothy Leroy GIEFFELS, Appellee.
No. 2846.

Supreme Court of Alaska.

Aug. 27, 1970.

After the Supreme Court, 552 P.2d
661, dismissed in part defendant’s appeal

14. Cf. United Statex v. ltuiccll, 400 us.
311, 310, 92 S.Ct. 1593, 1596, 32 L.Ed.2d
87, 02 (1972), involving n warrantless search
in n federally regulated industry, where the
court stated,
if inspection is to he effective
and serve as a credible deterrent, unan-
nounced, even frequent, inspections are es-
sehtinl.
Tho considerations leading us to conclude
that no notice was required under the cireum-

554 PACIFIC REPORTER, 2d SERIES

from trial court's preliminary orders on
ground of mootness, defendant, who was
charged with first-degree murder and arm-
ed robbery, moved to dismiss indictment.
The Superior Court, Third Judicial Dis-
trict, Anchorage, S. J. Buckalew, J., grant-
ed defendant’s motion and State appealed.
The Supreme Court, Erwin, J., held that
mere expense of transportation for e.ght
witnesses who were out of State wheTT
grand jury met did not make it necessary
for police officer to testify before grand
jury on-behalf of absent witnesses and
present evidence most damaging to defend-
ant by means of hearsay.

Affirmed.
Boochever, C. J., concurred and filed
opinion.

el. Criminal Ltw 0=1024(2)

Supreme Court had jurisdiction over
State’s appeal from trial court’s dismissal
of indictment charging defendant with
first-degree murder and armed robbery, in
view of fact that defendant questioned le-
gal sufficiency of evidentiary basis for the
indictment. AS 22.05.010(a)

2. Grand Jury 0=36

For purposes of interpreting criminal
rule providing that hearsay evidence shall
not be presented to grand jury "absent
compelling justification for its introduc-
tion,"” word “compelling” may be equated
with necessity. Rules of Criminal Proce-
dure, rule 6(r).

Sec publication AVords and Phrases
for other constructions and

definitions.

judicial

stances would not apply to the search of a
vessel, building or other effects in which the
owner would have @ reasonable expectation
of privacy.

15. We do not reach the question as to the
appellant having impliedly consented to the
search by accepting a license to operate crab
gear in the registration area. Sec People r.
White, 259 cal.App.2d Supp. 930, 05 Cul.
Rptr. 923 (1903).
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Art. 1, § 8 Alaska Statutes

limitations discussed previously); (he 3941,50P.2d735].’|977).

right lo confront and cross-examine Disciplinary proceedings
witnesses; end the right to have the entire threaten major deprivations
hearing recorded for purposes of prisoner’s limited liberty and
administrative appeal and potential which tlo not distinguished.
further appeal lo the superior court. McGinnis v. Stevens, Sup. CL On
McGinnis v. Stevens, Sup. Ct. Op. No. 1207 (File Nos. 2255,2312), 513 P.2
1207 (File Nos. 2255, 2312), 5-13 P.2d 1221 (1975); McGinnis v. Stevens, Sup
(1975); McGinnis v. Stevens, Sup. Ct. Op. No. 1517 (File No. 3094), 570 P
No. 1517 (File No. 3094), 570 P.2d 735  (1977).
(1977). The udministrutive

The Alaska Constitution affords <n provided by the division of
inmate of Alaska's penal system no regulations arc not
greater protection than the United States defective. McGinnis v. SIcven3,Sun
Constitution in the following respects; a Op. No. 1207 (File Nos. 2255, 2312)
disciplinary proceeding is not a criminal P.2d 1221 (1975); McGinnis v.
proceeding, thus the inmate has no Sup. Cl. Op. No, 1517 (File No. 3094)
automatic right of appeal to the courts of P.2d 735(1977).
Alaska; the standard of proof, in The lest of n prisoner’s right to
disciplinary hearings, of violation of receive treatment for health problems
prison rules is not "beyond a Kanunable outlined in nowring v. Godwin, 551
doubt”; and, while the inmate isuntitled to F.2d 4-1 (4th Cir. 1'J77), is an appropriate
a fair and impartial hearing, it is not one and its criteria have been adopted in
constitutionally impermissible for (be determining questions as to the right Ola
bearing lo be conducted by employees of prisoner to receive psychological or
the prison system. McGinnis v. Stevens, psychiatric care under the provisions d:AS
Sup. Ct. Op. No. 1207 (File Nos. 2255, 33.30.020 and 33 30.050. Rust v. State
2312), 513 P.2d 1221 (1975); McGinnis v.  Sup. Ct. Op. No. ItiliH IFile No. 3172) 552
Stevens, Sup. Ct. Op. No. 1517 tFile No. P.2d 134 (1978).
3094), 570 P.2d 735 (1977). Pursuant lo the provisions of AS

Prisoners who are subjected to minor 33.30.020 and 33.30.050 a prisoner in the
disciplinary action by prison authorities custody of the division of corrections has
are entitled tn no more due process than a the right to receive psychological or

right to lie heard by fair and impartial psychiatric treatment if a physician ur
olltcials of the prison system whose i4lu-r health rare provider, exercising
disposition of the matter, coupled with the ordinary skill and care al the time of
reasons for the decision, is made pail ofa 'bscrvatinn, concludes with reasonable
complete record. McGinnis v, Stevens, medical certainly that the prisoner's
Sup. Cl. Op. No. 1517 IFile No. 3094). 570 symptoms evidence a serious disease or
P.2d 735 <1977). injury, that such disease or injury is

There are limitations on the right of curable or may be substantially alleviated
Alaska prisoners to call witnesses and to and that the potential for harm to the
produce documentary evidence in their prisoner by reason of delay nr denial of
favor, and the right to confront and care could he substantial. Rust v. State,
cross-examine witnesses. McGinnis v. Sup. Cl. Op. No. 1(103 IFile No. 3172), 582
Stevens, Sup. Ct. Op. No. 1517 tKile No. P.2d 134 (1978).

Section 8. Grand Jury. No person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment or
indictment of a grand jury, except in cases arising in the armed forces
in time of war or public danger. Indictment may be waived by the
accused. In that case the prosecution shall be by information. The
grand jury shall consist of at least twelve citizens, a majority of whom
concurring may return an indictment. The power of grand juries to
investigate and make recommendations concerning the public welfare
or safety shall never be suspended.
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Cross reference. — See AS 12.40.050
and note thereto.

Language is identical with federal
constitution. — The language of this
section relating to the grand jury is

identical with a like provision in the 5th
amendment to tIn> fod-ral coti-titution.
State v. Shelton, Sup. Ct. Op. No. 50 iFilc
No. 59). 3tiS 1’.2d 817 i19021.

A vital function of the grand jury is
the protection of the innocent against
oppression ar *unjust prosecution. State v.
Shelton, Sup. Ct. Op. No. 5(1 (File No. 5!)i,
368 P.2d 817 lifli>2l

The purpose served liv grand jury

indictt.KTd is to giv" one necu >d (if a
serie'is often tie- h.-inTit of having
private citi/< tis judge whether tlu-ie i-

probable cau-o to hold the aernsi.d f,r

liiil. Th>.meth.ally tl.i e arts a cluck
upon the <l 'li-t altoM -y's power to
initi itecri: ::.d j- o 'i's. .and in-nies
the pr-iti *®» of tin- inn-e=tit against

oppression and ui.ji . pro e ution. .lobn
Doe V .Stale, S'.ip Ct. Op No. TtIT lI"lie No.

12401,457 r.vEd 1" 0 f 1 o

Ti'e p.nj i it by gi.md jury
ir.dktill isto g: oie- acru ad of a
serious of. i.mtl.» | 't of havii.,;
privaVv id'-nj " v . ! -'Inr there s
probable c."i < t" hold the aecu-ed lor

tnd.The gi.ei ljury protects the innocent

from unju * | o edition hy acting as a
check on t!.. pi>.editor. Adams v. State,
Sup Ct. Op No Isi;iij'il,;: .3ili)7i, 5td
p.2d 59 1 lliv

Child: ,a need nut lie indicted by

grand jtuy. — Child: .-n who an* charged
wt'K actj which would be chargeable only
oy grand jury iiidictun-nt if committed by
on aduh, n d not 1. indicteil by a grand
jury. Job.., N ct, ft,,., f, op. No.
70,7 1bik- No. Ititoi, Ity |>o0,| ,|7 (11171).
Die lijjli! t»[,i.iM'ijuiy ladii tliii'lit is not
fundamental that du- process is
cfttimlvd by alternate methods  for
Juditutii.,; tiiild:eii's proceedings whero
he child itihaigi d witli having violated a
crimirit! i t . j . ) tri )n.« v. State, Sup.
Vi- °P Nu. 7H7 IFile No, 12101, 437 P.2d
47(1971).
Grand jmy pi.ieeeilin;;s cannot lie
turned into a ntiui-Irial. The grand jmy
13an accusatorial hody operat'ng without

a judicial officer to pass on the
admissibility of evidence, and as sucb is
charged with a determination of the
probability ofguilt. Coleman v. State. Sup.
Ct. Op. No. 128S (File No. 2331), 553 p.2d

40 (1976).
Right to indictment hy ‘grand jury
free of prosecutordnstigati d

prejudice. — Although no provision of the
United States or Alaska constitutions
specifically guarantees the right of an
accused to he indicted by a grand jury free
of pii>s-pciltsrdn<tigated prejudice, a strong
historical basis exists for holding that tinl
grand juiy should operate to control
aln: os bv tielgovernment and protect the
inti-n of the accmi'd. Cob. to in v St.it>>.
Sup. Ct, Op No. 1288 iFile N>> 2:1.11 553
1*.2d -10 11970)i.

Actions of prosecuting attorney did
not improperly influence grand jinv.
— See Coleman v. Slat-. Sup Ct, Op N>e
12ss (F:1>> N». 2331i. 553 1".2d -in 19 0>.

A trial cannot valiil.it>> an nlln-rvvi =
invalid imlielment. Adam «\.St.it.. Sup
CT. Op N». 18(111File No. :Hii»7>598 |».2d
503 (1971)i.

Although Ib>> state pre-enteil Midtri nt
evi>|> ju>> at trial to sustain a convict>:i of
iiiayliem. h.-rau-e the trial follow.d an
invalid iudictiiiciit, tin: supsem- com!
reversed the conviction Adams v. Stale,
Sup. Ct. 0; No. 18G4 IFile No. 3fi(»7i, 5°)S
112d 503 (1979).

Failure of (fi> prosecutor to pi (".out
to the gmnd jury u witness's
description of the occupant of a r» In-
had observed on the iu»ruing of tie-
nund>.rdid no', violate tin: duly imp ..! Ly
Cr. It.(i't]) todi-eliiseexculpatory eviib.tit.-
to the grand jury and, thercfoie, would not
have violated nnv con titulioiially
imposed duty ofdisclosure. I'liul. v St.il.-,
Sup, Ct. Op. No. 1.870ilTI- No. :»H> .* 597
I*.2d 154 (19791.

Nonccversilile Where an
unintentional ini.-tat.enietil h.fiiv the
grand jiu v goes to a in.maaterial fa.t that
woubl mil sub.-.laiilially afh-ct the gi.u, |
jury's conclusion, it would Mot be
reversible error. Keith v State, Sup Ct.
O;.. N». 2099 (File No -1003', <112 P 2d 977
(19.30).

error.

Section 9. Jeopardy hik! Solf-Inerinmuition. No person shall be
Put injeopardy tv, ice for the same offense. No person shall be compelled
11t any criminal proceeding to be a witness against himself.



Art. | S8

ilefi ml.m| was afforded the right tn cnun-
se) in the prior case; nil uitcounseled con-
viction is simply loo wunreliable lo be
di pc-mlc-u on for purposes of imposing n
m-iilciico of incarceration, whether that
sentence is imposed directly or collater-
ally. Pannncn v. Slate, Ct. App. Op. So.
551 (Kile Nos. A-SM3, A-918), 711 I1\2d 528
(1985).

Tvenly-year minimum sentence fur
first-dcgrec murder does not cme.titutc
cruel and unusual punishment in viola-
tion of § 12, art. |, of the state constitu-
tion, and U.S. Const., amend. 8, nor does
it deprive her of substantive due process
and the equal protection of the laws in
violation of U.S. Const., amend, |-l and of
the comparable provisions in the Alaska
Cumlitulion. Muitin v. Slate, Ct. App.
Op. Nit. 201 iKile No. COGS), 001 I'.2d 012
(1983), cert, denied, -505 U.S. 1097, 10-1 S.
Ct. 1001, 79 L. Ed. 2d 231 119811.

Sentence held constitutional. —
Where the trial court originally enhanced
defendant':! sentence based on an aggra-
vating factor which was held mi appeal
not to apply; on remand tin- trial court
referred the case to the three-judge panel
which then imposed a sentence which was
less than defendant’s original sentence;
and the three-judge panel's sentence vv.is

based upon basically the same factors
which tin- trial court had m-d to enhance
defendant's original (. ore, aitheugh
the .muli-ece -v.-s gre .ir ’! u the j-ie-

innptive trim applical'lo to his uit'c-nse,
<i fondant's sentence did not violate the
jiohihitiun agaiu-t d-addc- -ji.tie>m <id
out viulate hi. iltie piece - =eights,, nd was
n ta pr<duct nf piusicutuiial nrjudicial
vim lit tivi-iie.-s. Kuv. as v. I'ta'e, ft. App.

Op. No. 015 ifile No. A-12tJI. 717 I’2d
maa tIPMi).
Denial uf motion foe new trial up-
Ueclion 8. Grand Jury.
I!
NOTES TO

Review of misdemeanor charges. —
The constituticm does not require grand
jury review of mi.-denionmir charges, no
in.-tlc-r liovv many arc joined together.
Slt.n>e v. Stale, Ct App. Op. No. .»S2 (Kile
No. A-8S51, T11 il2d 868 (1ufo).

Right to ludietineut by grand jury,
etc.

When presenting a case lo a grand jury
the prosecutor should not make state-
ments or arguments which would influ-

Alaska Statutes Supplement

Art. | §8

held. -- The trial cour. vvas within its dis-
cretion denying defendant's motion for a
new tri.d based on newly discovered evi.
deuce where new testimony would not
produce an acquittal at a new trial, in
paid, because of the witness' observable
lack of credibility while testifying.
Stiegelc v. Stale, Ct. App. Op. No. 5S0
(Kile No. A-G9Il, 71-1 I».2d 356 (1986).

Right (o eminsel in post-eonvietion
proceeding. - Sec notes lo Alaska
Const, art. I, 5 11, analysis line VII, un-
der this catchline.

As well as revocation of probation.

There is no difference between parole
ami probation revocations as regards duo
process requirements. Avery v. State,
Sup. Cl. Op. No. 2175 iKile No. -1-MO), G16
1n.2d ©12 in*:0).

Right to impartial fact finder in pa-
role ievocation proceedings. — Due
process includes the right to an impartial
fact finder in p.iile revocation proceed-
ings. Newell v. State, Sup. Ct. Op. No.
2211 iKile No. 1151). 620 i’.2d God (1980).

When a per i 'Ring in cm delibera-
tions in a patch.* u vocation hearing was
the person who initially iv.nmmi tided re-
vocation and vvhu.-e reports ami le.-titncniy
fmm the bulk of the evidence supporting
revocation, such a person vvas part of the
prosecution, and their presence violated
the parolee's due- ; racers rights to an
paiti d f.iei (m 'er. Ni-wi-il v. Stale, S-ip.

im-

Ct. Op. N o . I  Kile No. -1-553), 620 1’ 2d
6,-0 «Ip.sti).

St.. d. i | applied in pariile revnca-
tinn In ar'iig. It was not error for a

piii.de Im. rd to apply the preponderance
t.fibi- evid.-nce -i mk-i.l in ;i parole revo-
cation hearing. Am ty v. Stale, Sup. Ct.
Op. No. 2175 iKile N.t. 't Stll, 61(i P.2d 872
11P,sh)).

DECISIONS

once the grand jury in a manner would be
impermissible at trial. Putnam v. State,
Sup. Ct. Op. No. 2251 iKile No. 3-175), 629
P.2d 35 0 980).

Rut prosecutor generally
swerable for utterances of witnesses.
— Absent some evidence that the proM-cu-
tor knew nr should have known that the

not an-

response to his question would contain im-
proper evidence, he is not held answerable
for the wutterances 'of the witness. This



Constitution

docs not mean In imply that n pre-eculnr
need not be concerned with the answers
which his questions might elicit. He
remains under a duty to present to the
grand jury only that evidence which he
believes would I f admissible at trial. Put-
nam v. Stale. Sup CIl. Op N" I (Kile
No. 3i75i. 63:i I'."jd 3". ri‘.so>.

Hearsay evidence. In order to sup-
port a gra..d jury indictment, the hcar.-ay
evidence nui-t pre.-enl a sufficiently de-
tailed account of the defendant’ activity
and the hearsay declarant must he suffi-
ciently retiahle. I'utman v. State. Sup. Ct.
Op. No. 2251 iFile No 3175'. 62;) 1*2-1 Ha
(lasnt.

of Alaska

indictment because
a defendant

To overturn nn
of grand jury prejudice,
should make a factual showing of preju-
dice. Hohman v. State, Ct. App. Op. No.
290 (Kile No. 6779), 669 P.2d 1316 (1983).

Applied in Morgan v. State, Ct. App.
Op. No. 320 iKile Nu. 69911, 673 P.2d 897
(Itwii'.

Quoted in Triangle, Inc. v. Sla'e, Sup.
Ct. Op. No. 21"'. iKile Nu. -IS11). 032 1°.d
965 119811% Ganna v. State, Cl. App. Op.
No. 31 iKile No. 47521, 630 P.2d 531
(1981).

Cited in Dyer v. Stale, Ct. App. Op. No.
268 (Kile Nnt 6133), 666 1\2d -138 (19831.

Section fl. tlctipartly mu! Sclf-liieriioiiialion.
NOITS TO DI-XTSIONS
Ioci- >V co .meusii\iloN. The di.uld- od..
pri-eludi- r.-Iri d i'D -r an i,rd. r of il'--

Applied il 1,1 v stale, Ct App mi al ift h < - wwaseriun -uii-. Stale v.
Op.N . I"DII' N- 7'.+017 1*.2d 1113 Kuti, Cl. App. Op. Nu. 58 <“tl« No. 8570",
(1982 , V. d* - 1" U-. Ci App Op. No. G36(.2d6"! 1198ii, afl’d. Sup Ct. Op. Nn.
322 thit- A 71*  rV 20 i -3m 5779 (e Nu 55711, 678 p.2d 386 <l<v II.

Qun* .- ' -uv. State, Sup. Ct. Itelrial after mistrial nn p.inrip,." of-
Op. N- 21-* | I - 617 P.2.1759  fense. - Th-. . .-'-I -j--:p irdy cl -m rif
(19 the L'liil..! Slat.-s and Alaska Ciui-lilu-

Ci; 1r. r. m v. S:al.-, Ci. App. Op. Nu.

161 il li  N-. (n."'31 653 1°.2d 661 tl9a2»;
Knit V. State, Slip. Ct. Op. Nn. 2771 IKile
N.J. fi.Y/)., 6,78 P.2,1 :|8(] 098(1.

ii. .mioi'ai;iiv.

Prol.ecli".:; id ’iril.-d. - 'lI'lie double
jeopardy d el >mpi > |;again-1 a m.-cuiul
pri.-.-. u*: fa the .-ante nff-n e nfler ac-
C]Uitl—.:l,' it pi. i.»t agaii-.-l a .-i-cond prose-

cuti.in f, t!-- - iff -i. nfler convic-
tion;ad, ii p-,! i.ag.ii tiietllip!-1 uii-
ishin-.-i-"  fi [)..- ai. - nfh-t.-e. (‘aider v.
State, Sup CI Op. Nil. 222-1 (Kile Nn.
421131, 619 p.2d I(l.;* (19801

I'lu-. iui- -a f.,r perjury. -- A prose*
cutuii.il gr.-ut i-f imm'.iidty will mil pro-
tect a wi(:. :from a prn.rrutinii fur per-

jury ifthe v.itm-.; te..tifivs fal-ely. 1).-M;in
V- Slate, Ct App Op No. 330 (Kile Nn
738(1, 677 P.2d li"*! t19S (i.

The enn-tit-,“ioii.il prntertimi again t
double je..p..;.!y encompasses the collat-
eral c-stopp-.-l do--Irim-; hnvvever, und--r the
test and facts of (hi-, case, there were dif-
ferent epi -.id--. «.fperjury, and th- si-euml
indiclin-.nt fell.r.-.in ; tie- po.-t-trial d:-mi-
sal of the migie -1lin-li*dim.lit wa.-i nn! pi-
dutl-.J. D.-M.ia v. State, Cl. App Op. Nu.
330 »Kil.. N o 7"**1* 677 P.2d 9'.'3 ill1*;..

tint:; did nut preclude retrial of :i defen-
dant fora principal n(Ten>c when thejury,
deadlocked cm the principal offense, was
permitted to r.mvirt on a lern.-r-included
off-n". Hugh.--v. Stall-, Ct. App Op. Nu.
283 I¥ile Nu. 5217-, 1T-- ['3d 812 (p)s3i.

A jury’s inability In a;;i. »»nn a grealer
offeii -e cnn-litidi-: ”m inif ! m-re.s-ity"
permitling tli-charge of lie-jury de.-.pile a
potential abiliiy 1" agree on on- or mure
les.si-r imdud d off-n-vs. St.tael v. Stjile,
Ct. App Op. Nn. -151 'l d * Nu. A 78>, 697
IMA! lor.'i (19851.

A judge,i stin airimio de.i .e favor-

able to one diTi-iidaii! sleuth! no! bar
prosecution of n (-odi-feiidaiil in ti rule
Sequent pre'vding. StaIe V. N.Itt, Cl.
App Op. N". 58 (Kile Nn. 5571)1, 636 P.2d
622 i|95!i, afl'd, Sup. Ct. Op. Nu. 277-1
(1'1- Nu. 55701, 678 1'.2d 386 (198-11.
Appeal from acquittal. --- Huth the
.slat- and fed-ral cnti-tiluliuaal proltibi-

tiniis against placing a defendant twice in
jeopardy insulate him from an appeal
from a judgment of acquittal however er-
rniu-nu ; the trial judge's view of the facts
or tin- lavv. Si lie v. Knit, f't. App. Op. Nn.
5s iFile No. 557t)i, 636 P.2d 622 ill!-. 11,
all'll, Sup. CI. Op. No. 2774 (Kile Nn.
557m, 678 |v2d 386 fPISP.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM Margh 13, 1987
SUBJECT: Sectional analysis of HB 153
TO: Representative Ben Grussendorf
FROM: Edward H. Hein

Legislative Counsel

Section 1 adds a new subsection to the statute of frauds
statute, AS 09.25.010. The statute of frauds requires that
certain agreements and conveyances be 1in writing in order to
be enforceable. The new subsection (c) provides an excep—
tion for trusts established by Alaska Native custom and tra—
dition for the protection and preservation of cultural and
historic property.

Sec. 2 adds a new subsection to AS 34.40.070. That statute
requires that a grant or assignment of a trust in property
is void unless it is 1in writing. The new subsection (b)
provides an exception for Alaska Native trusts as in Section
1 of the bill.

Sec. 3 rewrites AS 41.35.200. That statute, which 1is part

of the Alaska Historical Preservation Act, makes certain

acts unlawful, such as excavating a historic, prehistoric,

or archaeological resource without a permit. Sec. 3 expands
coverage under this statute to include "cultural™ resources;
distinguishes between resources "to which the state has
reserved title"” (see AS 41.35.020) and resources located on
private land; requires that resources on private land can be
removed only by the owner of the resource or with the owner-®s
permission and only if the landowner gives permission to

enter the land for that purpose. The statute also 1is
expanded to prohibit the trading (bartering) of resources
acquired illegally. References to "gravesite"™ are changed

to "burial site".

Sec. 4 increases the criminal penalty and adds a civil pen—
alty for a violation of AS 41.35. The existing penalty is a



eRepresentative Grussendorf
Page 2
March 13, 1987

maximum Ffine of $1,000 and six months 1in jail. The new pen—
alty would be a maximum fine of $5,000 and one year in prison
In addition, a violator would be liable for a maximum civil
penalty of "three times the pecuniary gain resulting from

the violation."”

Sec. 5 amends the definition of "historic, prehistoric, and
acrhaeological resources”™ to include cultural resources and,
in particular, ceremonial objects.

Sec. 6 provides an immediate effective date.

EHH: mkr
m9/139
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vices of experts and other persons who may be needed. (S 1ch 130 SLA
1971)

. Sec. 41.35.200. Unlawful acts, (a) A person may not appropriate,
excavate, remove, injure, or destroy, without a permit from the com-
missioner, any historic, prehistoric or archeological resources of the
state.

(b) A person may not possess, sell, buy or transport within the slate,
or offer to sell, buy or transport within the slate, historic, prehistoric
or archeological resources taken or acquired in violation of this section
orJG U.S.C. 433

(©) A person may not unlawfully destroy, mutilate, deface, injure,
remove or excavate a gravesite or a tomb, monument, gravestone or
other structure or object at a gravesite, even though the gravesite
appears to be abandoned, lost or neglected.

(d) An historic, prehistoric or archeological resource which is taken
in violation of this section shall be seized by any person designated in
AS 41.35.220 wherever found and at any time. Objects seized may be
disposed of as the commissioner determines by deposit in the proper
public depository. (S 1 ch 130 SLA 1971; am § 8 ch 112 SLA 1974)

Sec. 41.35.210. Penalties. Aperson who violates a provision ofthis
chapter is guilty of a misdemeanor, and upon conviction is punishable
by a fine of $1,000, or by imprisonment for not more than six months,
or hy both. (1 ch 130 SLA 1971)

Sec. 41.35.220. Enforcement authority. The following persons
arc peace officers of the state and shall enforce this chapter:
(11 an employee of the department authorized by the commissioner;

(2) a peace officer in the state;
(3) any other person authorized by the commissioner. (8 1 ch 130
SLA 1971)

Cross references. — For definition of
"pence officer," see AS 01.10.000(61.

Sec. 41.35.230. Definitions. In this chapter, unless the context
otherwise requires,

(1) "commissioner" means the commissioner of natural resources;

(2) "committee” means the Historic Sites Advisory Committee;

(3) "department™ means the Department of Natural Resources;

(4) "historic, prehistoric and archeological resources” includes
deposits, structures, ruins, sites, buildings, graves, artifacts, fossils, or
other objects of antiquity which provide information pertaining to the
historical or prehistorical culture of people in the state as well as to the
natural history of the state. (8 1ch 130 SLA 1971)
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March 21,1987

Rep.Fran Ulmer _
Alaska State House of Representatives
P.O.Box V

Juneau, Alaska 99811

Representative Ulmer:

In regards to House Bill 153 "An act relating to preservation of cultural
and historic property”, | have just three ccnments

1.Generally, the bill looks very good and | would support it.

2.There may be some problems with the section 41.35.200 (b),(I) where
it states (page 2,line 9)"the person is the owner of the resource or
has the permission of the owner to do so"

There may be seme real question on who "owns" seme objects,particularly

in light of what wes said on page 1(34.40.070) about a trust being for

"all members of a clan,house,band or other traditonal group”.Would this
new portion be different and imply that a SIC\?J)G individual owns the objects
on private land? Secondly, who really knows who “owns" prehistoric items
that may be thousands of years old?All of this may have to be coordinated
with Sec.41.35.110 regarding objects on private land.

3. Howdoes all of this related to the closing section of Sec.41.35.020,(a)
where it says,"However,nothing in this chapter diminishesthe cultural
rights and r_eslgonsmllltles_o persons of aboriginal descentor infringes
upon their right of possession and use of those resources....." Are the

ative people exempt from this law or not?

The reason | mention_these last two issues is [I)There can be serious disputes
even about prehistoric items over who the owners are -individuals, clans,etc. or
what if the creators of those items have no descendants here today? Just because
an item is found today in a place where Eskimos or Tlingits lived at the time of
contact with Euroamericans,does that mean that they "oan" them? 2)There has always
been seme question of the applicability of the laws to Natives.For example, if

the people at St.Lawrence Island excavate and sell prehistoric artifacts,are they
exempt from these laws according to Sec.41.35.020?

The basic problem | see is "Who owns artifacts found in prehistoric archaeological
sites? The State, the Native people, or private individuals?" | annot sure If
the laws are clear regarding those questions.

Respectfully,

Wallace M.Olson,
Prof. of Anthropology

an Institution of the University of Alaska statewide system of higher education



STEVt COWPER, GOVERNOR

OFFICE OF THE GOVERNOR P.O. BOXAD
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OFFICE OF MANAGEMENT AND BUDGET

DIVISION OF POLICY

March 19, 1987

Dear Local Camp President:

Please find enclosed a copy of a bill which was introduced
to amend an existing law. ~ A companion bill was introduced
in the Senate (SB 147) . The statute is the Alaska Historic
Preservation Act: Title 41, Chapter 35.

At a recent meeting of the ANB Grand Camp Executive
Committee, the two bills were discussed at length and a
motion was made, and passed, to endorse the passage of the
bills. A provision was added to make sure copies were
sent to each local camp for any comments on the bill.
Comments should be received within a ten day time period
and should be directed to the Grand President or to me.

Here are some key points on the bill:

HB 153 and SE 147, the 1987 Artifacts Preservation Bill,
is the first step toward fine tuning the State law that
protects Alaska's historic, prehistoric, and
archaeological resources. e historical documents,
cultural heritage, artistic and scientific artifacts
embodied in these resources are the. subject of protection
from loss, desecration, and destruction so that these
resources may be passed on to future generations. A task
force has been working for the past year to develop the
legislation, which is considered unique — no other state
has done it — and involves proposals that are legally and
factually complex. Many of the broader ideas need further
development before they can be offered in the form of a
bill. But in the meantime some proposals for improvements
in the existing law are straightforward and can be offered
now, without waiting for the “comprehensive package of
proposals. This bill should therefore be seen as a first
step in a larger effort to protect Alaska's heritage.
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It is necessary to point out that many of Alaska's
historical and cultural treasures are being lo.-ot through
theft, neglect, and, in some cases, the sale of artifacts
by person’s with no authority to do so. It is the
intention of this legislationto enable the courts to make
a ruling of ownership, when it is possible through
evidence, and O\LY when a dispute reaches the courts. On
the other hand, it is NOT theintention of this
legislation to have the State of Alaska go into a local
dispute, arbitrarily, and make a ruling.

Sections 1 and 2 of the bill are amendments to current
statutes having to do with enforcement of trusts. _Under
current law, any trust regarding property must be in
writing before State courts can recognize and enforce it
(see 09.25.010 and AS 34.40.070)." That rule leaves an
important gap regarding trusts or similar arrangements
which are traditional In certain Alaskan Native cultures
but which have not been reduced to writing. For example,
in the Tlingit culture certain ceremonial objects aie
owned by an entire clan or house groug, with one person
acting as care-aker of the object on behalf of the group.
Conflicts have arisen on numerous occasions over whether a
caretaker has the right to sell an object without the
entire group's concurrence. Members of the group who
object to a sale or to inappropriate treatment of the
object by the caretaker may be left without an adequate
remedy it they cannot go to the courts to enforce the
terms of the unwritten cultural rules. This bill would
permit the courts to recognize that traditional Native
customs can be valid sources of trust obligations, despite
the fact that they arise in a culture that did not
historically use written instruments.

Sections 1 and 2 would still require a person seeking to
enforce a trust to prove its existence and terms, and they
are limited to traditional and customary trusts for
protecting and preserving ceremonial, cultural, or
religious property on behalf of a traditional group of
Alaskan Natives. It would not create a presumption that
particular objects are communally owned or the subject of
a trust, nor would it permit the courts to dictate the
contents of the trust. As with current law, the terms of
a trust would be those set out by its creators. The bill
would not by itself resolve disputes over whether objects
are owned individually or by a grouP, but it would empower
the courts to decide such cases IF the participants chose
to bring them to court. And whether the object was
determined to be individually owned or communally

owned, nothln(_:l in the bill would prevent the true

owner from selling it.
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Sections 3, 4, and 5 are amendments to the Alaska Historic
Preservation Act, AS 41.35.010 - .240. Some of the
chan%es are merely clarifying, e.g., the change of

AS 41.35.200(a) to make clear that resources "of the
state” means "belonging to the state,” not merely located
within the State. The list of protected resources has
been broadened to include cultural resources, since it is
not clear in the present statute that cultural artifacts
are included with other historic or archaeological
resources. Likewise, references to gravesites have been
changed to burial sites to make clear that all sites where
human remains are found are protected, not just those
where persons were intentionally interred; hence sites of
accidental death, such as the ancient homesite remains
Ireccte_ntly found near Barrow, would be protected from
ooting-.

In Section 3, of AS 41.35.200(b), the protections against
looting or theft of important artifacts has been extended
to removals from private property; the_lpresent statute
limits protection to State prolperty. his expansion is
intended to deal with the problem of unlawful excavations
from Native corporation and other private lands.

Section 4 revises the penalty provision of AS 41.35.210 to
classify violations as Class A misdemeanors, and by adding
civil ena_ltg provisions. A person violating the chapter
would be liable for a civil penalty of _Uﬂ to three times
the pecuniary gain or $25,000 fine, whichever is greater
from the offense. This feature is designed to create
further economic disincentives to the person who regularly
appropriates archaeological, historic, or cultural
resources for the purpose of resale.

These proposed revisions are a start on the larger effort
still needed for a comprehensive protection plan for
Alaska's heritage. The larger effort will continue, but
the changes suggested here can be implemented now as a
good and needed start.

Please be advised that a briefing on the bill was given to
representatives of Tlingit-Haida, Sealaska, Sealaska
Heritage and the ANB Grand Camp. Sealaska's attorney and
Kootznawoo, Inc. have provided input in some minor changes
in the bill. A\B Camp #2 has voted unanimously in favor
of endorsing the bill, as have the SEACAP and CAP
Board of Directors.
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If you would like comment on the bill, please feel free
to contact President Richard Still at 586-1432 or me at
465-3568 by March 30, 1987. Also, the House Judiciary
Committee 1s scheduling a teleconference on April 3,
Thank you very much for your time.

Respectfully

Andrew W Ebona
Policy Analyst

AWE/dmc/87D-282

Enclosures



ENDORSEMENTS

ALASKA NATIVE BROTHERHOOD GRAND CAMP - EXECUTIVE COMMITTEE

RURAL ALASKA COMMUNITY ACTION PROGRAM (RURALCAP) - BOARD
DIRECTORS

SOUTHEAST ALASKA COMMUNITY ACTION PROGRAM (SEACAP) - BOARD
DIRECTORS

ALASKA NATIVE BROTHERHOOD - JUNEAU CAMP #2

JUNEAU TLINGIT - HAIDA COMMUNITY COUNCIL

ASSISTANCE GIVEN IN DRAFTING LANGUAGE

SEALASKA CORP.

KOOTZNOOWOO, INC. (VILLAGE OF ANGOON)

BRIEFING GIVEN TO:

PRESIDENT - ALASKA NATIVE BROTHERHOOD

PRESIDENT - TLINGIT - HAIDA CENTRAL COUNCIL

PRESIDENT - SEALASKA HERITAGE FOUNDATION



