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RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY HAJOR INDUSTRIAL GROUP 

SKAGWAY-YAKUTAT-ANGOON 
1985

(w ag es  in  th o u s a n d s )

TABLE A-31

S ta n d a rd  I n d s t r i a l  
C l a s s i f i c a t i o n  (S IC )

Wages

R e s id e n t  | N o n re s id e n t

E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l t u r e  1 / X X X X
M ining X X X X
C o n s t ru c t io n X X X X
M a n u fa c tu r in g $ 5 ,6 9 9 $ 4 ,9 7 9 441 761
T r a n s p o r t a t i o n 8 0 ' 137 50 20
W h o le sa le  T rad e X X X X
R e ta i l  T rad e 1 ,2 5 2 225 190 76
F in a n c e / I n s u r a n c e /R e a I  E s t a t e 1 ,0 5 5 110 73 18
S e r v ic e s 1 ,1 6 7 461 123 126
N o n c l a s s i f i a b l e  2 / X X X X

TOTAL PRIVATE BUSINESS $1 0 ,8 3 1 $6 ,4 9 - ' 925 1 ,041

L ocal G overnm ent 6 ,8 2 9 224 514 63

TOTAL BUSINESS & LOCAL GOVT $ 1 7 ,6 6 0 $ 6 ,7 1 8 1 ,4 3 9 1 ,1 0 4  |

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e r c e n t  Em ployees 

R e s id e n t | N o n re s id e n t

A g r i c u l t u r e  1 / 2 2 .2 7 7 .8 1 4 .3 8 5 .7
M in ing 6 7 .2 3 2 .8 6 3 .0 3 7 .0
C o n s t ru c t io n 5 0 .1 4 9 .9 5 0 .0 5 0 .0
M a n u fa c tu r in g 5 3 .4 4 6 .6 3 6 .7 6 3 .3
T r a n s p o r t a t i o n 8 5 .4 1 4 .6 7 1 .4 2 8 .6
W h o le sa le  T rad e 1 0 0 .0 0 .0 1 0 0 .0 0 .0
R e ta i l  T ra d e 8 4 .8 1 5 .2 7 1 .4 2 8 .6
F in a n c e / I n s u r a n c e /R e a I  E s t a t e 9 0 .6 9 .4 8 0 .2 1 9 .8
S e r v ic e s 7 1 .7 2 8 .3 4 9 .4 5 0 .6
N o n c l a s s i f i a b l e  2 / 5 0 .6 4 9 .4 5 8 .8 4 1 .2

TOTAL PRIVATE BUSINESS 6 2 .5 3 7 .5 4 7 .0 5 3 .0

L ocal G overnm ent 9 6 .8 3 .2 8 9 .1 1 0 .9

TOTAL BUSINESS & LOCAL GOVT 7 2 .4 2 7 .6 5 6 .6 4 3 .4

S o u rc e :  A la s k a  D e p a rtm e n t o f  L a b o r, R e se a rc h  a n d  A n a ly s is  
N o te : " x "  i n d i c a t e s  t h a t  in f o rm a t io n  i s  n o n d i s c lo s a b le .
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  w age and  s a l a r y  em p lo y ees c o v e re d  

by  unem ploym ent in s u r a n c e .  C o n s e q u e n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t  b e  r e p r e s e n t a t i v e  o f  t h e  i n d u s t r y  a s  a  w h o le .

2 /  Not c l a s s i f i e d  in  an y  o t h e r  i n d u s t r y .



TABLE A-32

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

WRANGELL-PETERSBURG 
1985

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

(w ages in  th o u s a n d s )  

Wages

R e s id e n t  | N o n re s id e n t

Em ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / $ 1 ,3 0 3 $474 97 59
M ining 0 0 0 0
C o n s t ru c t io n 5 ,4 5 6 2 ,2 2 5 267 183
M a n u fa c tu r in g 11 ,991 8 ,7 0 7 1 ,0 7 6 1 ,5 8 8
T r a n s p o r ta t io n 2 ,0 9 7 563 125 53
W h o le sa le  T ra d e 194 a 12 3
R e ta i l  T rad e 4 ,5 7 7 348 432 100
F in a n c e /In s u ra n c e /R e a I  e s t a t e 299 0 24 1
S e r v ic e s 1 ,661 155 212 44
N o n c l a s s i f i a b l e  /2 36 5 13 2

TOTAL PRIVATE BUSINESS $ 2 7 ,6 1 4 $ 1 2 ,4 8 5 2 ,2 5 8 2 ,0 3 3

L ocal G overnm ent 1 1 ,5 1 4 561 565 73

TOTAL BUSINESS & LOCAL GOVT $ 3 9 ,1 2 8 $ 1 3 ,0 4 6 2 ,8 2 3 2 ,1 0 6

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e rc e n t

R e s id e n t

Em ployees

N o n re s id e n t

A g r i c u l tu r e  1 / 7 3 .3 2 6 .7 6 2 .2 3 7 .8
M ining 0 .0 0 .0 0 .0 0 .0
C o n s t ru c t io n 7 1 .0 2 9 .0 5 9 .3 4 0 .7
M a n u fa c tu r in g 5 7 .9 4 2 .1 4 0 .4 5 9 .6
T r a n s p o r ta t io n 7 8 .8 2 1 .2 7 0 .2 2 9 .8
W h o le sa le  T rad e 9 6 .0 4 .0 8 0 .0 2 0 .0
R e ta i l  T rad e 9 2 .9 7 .1 8 1 .2 1 8 .8
F in a n c e /In s u ra n c e /R e a I  E s t a t e 1 0 0 .0 0 .0 9 6 .0 4 .0
S e r v ic e s 9 1 .5 8 .5 8 2 .8 1 7 .2
N o n c l a s s i f i a b l e  2 / 8 7 .8 1 2 .2 8 6 .7 1 3 .3

TOTAL PRIVATE BUSINESS 6 8 .9 3 1 .1 5 2 .6 4 7 .4

L ocal G overnm ent 9 5 .4 4 .6 8 8 .6 1 1 .4

TOTAL BUSINESS & LOCAL GOVT r 5 .0 2 5 .0 5 7 .3 4 2 .7

S o u rc e :  A la s k a  D ep artm en t o f  L a b o r, R e se a rc h  and  A n a ly s is  
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  em p lo y ees c o v e re d  

by  unem ploym ent in s u r a n c e .  C o n s e q u e n tly , d a ta  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t be  r e p r e s e n t a t i v e  o f  t h e  i n d u s t r y  o s  a  w h o le .

2 /  Not c l a s s i f i e d  in  an y  o th e r  i n d u s t r y .



TABLE A-33

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BT MAJOR INDUSTRIAL GROUP 

SOUTHWEST REGION 
1985

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

(w ages in  th o u s a n d s )  

Wages

R e s id e n t  | N o n re s id e n t

Em ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l t u r e  1 / $115 $246 8 18
M ining 1 ,7 2 3 1 ,2 4 4 91 81
C o n s t ru c t io n 8 ,2 9 0 6 ,3 6 3 470 387
M a n u fa c tu r in g 1 2 ,1 7 9 2 5 ,5 4 4 1 ,7 1 7 4 ,5 8 8
T r a n s p o r t a t i o n 1 3 ,< 5 9 2 ,7 1 1 715 242
W h o le sa le  T rad e 496 143 48 52
R e ta i l  T rad e 1 4 ,6 9 3 2 ,0 3 7 1 ,6 2 6 487
F in a n c e / I n s u r a n c e /R c a l  E s t a t e 5 ,3 6 8 751 558 104
S e r v ic e s 1 9 ,7 9 9 2 ,9 2 5 1 ,7 4 9 830
N o n c l a s s i f i a b l e  2 / 265 7 90 7

TOTAL PRIVATE BUSINESS $ 7 6 ,3 8 7 $ 41 ,971 7 ,0 7 2 6 ,7 9 6

L oca l G overnm ent 7 2 ,7 2 9 5 ,5 6 6 5 ,2 5 7 639

TOTAL BUSINESS & LOCAL GOVT $ 1 4 9 ,1 1 6 $ 4 7 ,5 3 7 1 2 ,3 2 9 7 ,4 3 5

S tan d a i f  I n d u s t r i a l  
C l a s s i f 'c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e r c e n t  E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / 3 1 .9 6 8 .1 3 0 .8 6 9 .2
M ining 5 8 .1 4 1 .9 5 2 .9 4 7 .1
C o n s t ru c tio n 5 6 .6 4 3 .4 5 4 .8 4 5 .2
M anufac tu i ing 3 2 .3 6 7 .7 2 7 .2 7 2 .8
T r a n s p o r t a t i o n 8 3 .2 1 6 .8 7 4 .7 2 5 .3
W h o le sa le  T rad e 7 7 .6 2 2 .4 4 8 .0 5 2 .0
R e ta i l  T rad e 8 7 .8 1 2 .2 7 7 .0 2 3 .0
F in a n c e / I n s u r a n c e /R e a I  E s t a t e 8 7 .7 1 2 .3 8 4 .3 1 5 .7
S e r v ic e s 8 7 .1 1 2 .9 6 7 .8 3 2 .2
N o n c l a s s i f i a b l e  2 / 9 7 .4 2 .6 9 2 .8 7 .2

TOTAL PRIVATE BUSINESS o 4 .5 3 5 .5 5 1 .0 4 9 .0

L ocal G overnm ent 9 2 .9 7 .1 2 9 .2 1 0 .8

TOTAL BUSINESS & LOCAL GOVT 7 5 .8 24 ’ 6 2 .4 o / . 6

S o u rc e :  A la s k a  D ep artm en t o f  L a b o r, R e se a rc h  an d  A n a ly s is  
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  e n p lo y e e s  c o v e re d  

b y  unem ploym ent in s u r a n c e .  C o n s e q u e n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t  be  r e p r e s e n t a t i v e  o f  t h e  i n d u s t r y  a s  a  w h o le .

2 /  Not c l a s s i f i e d  in  an y  o th e r  i n d u s t r y .



TABLE A-34

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

ALEUTIAN ISLANDS 
1985

(w ag es in  th o u s a n d s )

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

Wages

R e s id e n t  | N o n re s id e n t

E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l t u r e  1 / X X X X
M ining X X X X
C o n s t r u c t io n $ 4 ,0 6 3 $ 4 ,9 3 9 200 274
M a n u fa c tu r in g 5 ,1 2 8 1 1 ,3 3 0 455 1 ,7 6 5
T r a n s p o r t a t i o n X X X X
W h o le sa le  T ra d e X X X X
R e ta i l  T ra d e 1 ,0 9 7 349 107 67
F in a n c e / I n s u r a n c e /R e a I  E s t a t e 1 ,5 8 6 334 153 47
S e r v ic e s 2 ,8 1 9 1 ,2 3 9 181 441
N o n c l a s s i f i a b l e  2 / 0 0 0 0

TOTAL PRIVATE BUSINESS $ 1 6 ,6 7 7 $ 1 9 ,1 6 5 1 ,2 0 7 2 ,6 6 5

L o ca l G overnm ent 1 2 ,6 2 2 1 ,4 9 3 606 162

TOTAL BUSINESS & LOCAL GOVT $ 2 9 ,2 9 9 $ 2 0 ,6 5 8 1 ,8 1 3 2 ,8 2 7

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e r c e n t  E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l t u r e  1 / 2 4 .3 7 5 .7 1 7 .6 8 2 .4
M ining 5 7 .3 4 2 .7 4 1 .7 5 8 .3
C o n s t ru c t io n 4 5 .1 5 4 .9 4 2 .2 5 7 .8
M a n u fa c tu r in g 3 1 .2 6 8 .8 2 0 .5 7 9 .5
T r a n s p o r t a t i o n 7 6 .6 2 3 .4 7 0 .7 2 9 .3
W h o le sa le  T ra d e 1 0 0 .0 0 .0 1 0 0 .0 0 .0
R e ta i l  T ra d e 7 5 .9 2 4 .1 6 1 .5 3 8 .5
F in a n c e / I n s u r a n c e /R e a l  E s t a t e 8 2 .6 1 7 .4 7 6 .5 2 3 .5
S e r v ic e s 6 9 .5 3 0 .5 2 9 .1 7 0 .9
N o n c l a s s i f i a b l e  2 / 0 .0 0 .0 0 .0 0 .0

TOTAL PRIVATE BUSINESS 4 6 .5 5 3 .5 3 1 .2 6 8 .8

L o ca l G overnm ent 8 9 .4 1 0 .6 7 8 .9 2 1 .1

TOTAL BUSINESS & LOCAL GOVT 5 8 .6 4 1 .4 3 9 .1 6 0 .9

S o u rc e :  A la s k a  D ep artm en t o f  L a b o r, R e se a rc h  an d  A n a ly s is  
N o te : " x "  i n d i c a t e s  t h a t  in f o rm a t io n  i s  n o n d i s c lo s a b le .
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  e n p lo y e e s  c o v e re d  

b y  unem ploym ent in s u r a n c e .  C o n s e q u e n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  n a y  n o t be  r e p r e s e n t a t i v e  o f  th e  i n d u s t r y  a s  a  w h o le .

2 /  N ot c l a s s i f i e d  in  an y  o t h e r  i n d u s t r y .



TABLE A-35

RESIDENT AND NONRESIDENT TOTAL WAGES AND EHPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

BETHEL 
1985

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

(w ag es in  th o u sa n d s )  

Wages

R e s id e n t  | N o n re s id e n t

E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / $0 $0 0 0
M ining X X X X
C o n s t ru c tio n 3 ,2 1 0 1 ,0 7 8 168 67
M a n u fa c tu r in g X X X X
T r a n s p o r ta t io n 5 ,7 8 2 1 ,0 1 8 282 69
W h o le sa le  T rad e 105 95 21 41
R e ta i l  T rad e 1 1 ,4 2 4 1 ,2 7 4 1 ,1 5 5 306
F in a n c e /In s u ra n c e /R e a I  E s t a t e 1 ,8 0 4 91 242 23
S e r v ic e s 1 0 ,4 8 2 398 973 99
N o n c l a s s i f i a b l e  2 / X X X X

TOTAL PRIVATE BUSINESS $ 3 4 ,3 8 6 $ 4 ,9 6 4 3 ,1 6 2 765

L ocal Governm ent 2 9 ,9 9 2 1 ,9 7 6 2 ,2 4 3 223

TOTAL BUSINESS & LOCAL GOVT $ 6 4 ,3 7 8 $ 6 ,9 4 0 5 ,4 0 5 988

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e r c e n t

R e s id e n t

E m ployees

N o n re s id e n t

A g r i c u l tu r e  1 / 0 .0 0 .0 0 .0 0 .0
M ining 6 2 .6 3 7 .4 6 2 .2 3 7 .8
C o n s t ru c tio n 7 4 .9 25 .1 7 1 .5 28 5
M a n u fa c tu r in g 4 6 .4 5 3 .6 6 2 .6 3 7 .4
T r a n s p o r ta t io n 8 5 .0 1 5 .0 8 0 .3 1 9 .7
W h o le sa le  T rad e 5 2 .5 4 7 .5 3 3 .9 6 6 .1
R e ta i l  T rad e 9 0 .0 1 0 .0 79 .1 2 0 .9
F in a n c e /In s u ra n c e /R e a I  E s t a t e 9 5 .2 4 .8 9 1 .3 8 .7
S e r v ic e s 9 6 .3 3 .7 9C .8 9 .2
N o n c la s s i f i a b l e  2 / 9 7 .9 2 .1 9 3 .8 6 .2

TOTAL PRIVATE BUSINESS 8 7 .4 1 2 .6 8 0 .5 1 9 .5

Local G overrm ef't 9 3 .8 6 .2 9 1 .0 9 .0

TOTAL BUSINESS £  LOCAL GOVT 9 0 .3 9 .7 3 4 .5 1 5 .5

S o u rc e : A la sk a  D ep a rtm en t o f  L ab o r, R e se a rc h  and  A n a ly s is  
N o te : " x "  i n d i c a t e s  t h a t  in f o rm a t io n  i s  n o n d is c lo s a b le .
1 / D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage and  s a l a r y  e n p lo y e e s  c o v e re d  

by  unem ploym ent in s u r a n c e .  C o n se q u e n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t  be  r e p r e s e n t a t i v e  o f  th e  i n d u s t r y  a s  a  w h o le .

2 /  Not c l a s s i f i e d  in  any  o t h e r  in d u s t r y .



TABLE A-36

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

BRISTOL SAY BOROUGH 
1985

(w ag es in  th o u s a n d s )

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

Wages

R e s id e n t  | N o n re s id e n t

E m ployees 

R e s id e n t | N o n re s id e n t

A g r ic u l tu r e  1 / SO SO 0 0
M ining 0 0 0 0
C o n s t ru c tio n X X X X
M a n u fa c tu r in g 3 ,3 2 4 6 ,3 8 6 m 1 ,181
T r a n s p o r ta t io n 2 ,5 4 0 596 114 64
W h o lesa le  T rad e X X X X
R e ta i l  T rad e 413 158 47 60
F in a n c e /In s u ra n c e /R e a I  E s t a t e X X X X
S e r v ic e s 270 164 27 59
Njd c l a s s  i f i a b l e  2 / X X X X

TOTAL PRIVATE BUSINESS $ 6 ,8 1 5 $ 7 ,3 4 4 640 1 ,3 7 4

L ocal Governm ent 5 ,4 1 5 474 356 46

TOTAL BUSINESS & LOCAL GOVT 5 1 2 ,2 3 0 $ 7 ,8 1 8 996 1 ,4 2 0

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e rc e n t  Em ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / 0 .0 0 .0 0 .0 0 .0
M ining 0 .0 0 .0 C.O 0 .0
C o n s t ru c tio n 8 1 .2 1 8 .8 5 0 .0 5 0 .0
M a n u fa c tu r in g 3 4 .2 6 5 .8 2 6 .3 7 3 .7
T r a n s p o r ta t io n 8 1 .0 1 9 .0 6 4 .0 3 6 .0
W h o le sa le  T rad e 0 .0 1 0 0 .0 0 .0 1 0 0 .0
R e ta i l  T rad e 7 2 .3 2 7 .7 4 3 .9 5 6 .1
F in a n c e /In s u ra n c e /P .e a l  E s t a t e 9 4 .6 5 .4 9 2 .3 7 .7
S e r v ic e s 6 2 .2 3 7 .8 3 1 .4 6 8 .6
N o n c la s s i f i a b l e  2 / 1 0 0 .0 0 .0 1 0 0 .0 0 .0

TOTAL PRIVATE BUSINESS 4 8 .1 5 1 .9 3 1 .8 6 8 .2

L ocal Governm ent 9 2 .0 8 .0 8 8 .6 1 1 .4

TOTAL BUSINESS & LOCAL GOVT 6 1 .0 3 9 .0 4 1 .2 5 8 .8  ,

■jource: A la s k a  D ep artm en t o f  L a b o r, R e se a rc h  an d  A n a ly s is  
N o te : "x "  i n d i c a t e s  t h a t  in f o rm a t io n  i s  n o n d i s c lo s a o le .
1 /  D ata  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  em p lo y ees c o v e re d  

by unem ploym ent in s u r a n c e .  C o n se c ^ ie n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t  be  r e p r e s e n t a t i v e  o f  t h e  i n d u s t r y  a s  a  w h o le .

2 /  Not c l a s s i f i e d  in  any  o th e r  i n d u s t r y .



RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

DILLINGHAM 
1985

(w ag es i n  th o u s a n d s )

TABLE A-37

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

Wages

R e s id e n t  ( N o n re s id e n t

E n p lo y e es  

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / X X X X
M ining X X X X
C o n s t ru c t io n $902 $324 89 40
M a n u fa c tu r in g 2 ,8 7 0 7 ,3 2 4 480 1 ,453
T r e n s p o r t a t i o n 2 ,5 3 4 500 169 51
W h o le sa le  T rad e 358 20 5
R e ta i l  T rad e 507 172 94 25
F in a n c e / I n s u r a n c e /R e a l  E s t a t e X X X X
S e r v ic e s 6 ,0 6 6 1 ,0 9 3 517 224
N o n c l a s s i f i a b l e  2 / X X X X

TOTAL PRIVATE BUSINESS $ 1 5 ,0 5 4 $ 9 ,9 6 4 1 ,4 8 2 1,841

L ocal G overnm ent 1 0 ,3 0 5 905 748 94

TOTAL BUSINESS & LOCAL GOVT $ 2 5 ,3 5 9 $ 1 0 ,8 6 9 2 ,2 3 0 1 ,9 3 5

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  1 N o n re s id e n t

P e rc e n t

R e s id e n t

Em ployees

N o n re s id e n t

A g r i c u l t u r e  1 / 5 9 .0 4 1 .0 5 0 .0 5 0 .0
M ining 4 4 .9 5 5 .1 3 9 .5 6 0 .5
C o n s t ru c t io n 7 3 .6 2 6 .4 6 9 .0 3 1 .0
M a n u fa c tu r in g 2 8 .2 7 1 .8 2 4 .8 7 5 .2
T r a n s p o r t a t i o n 8 3 .5 1 6 .5 7 6 .8 2 3 .2
W h o le sa le  T ra d e 9 5 .0 5 .0 8 0 .0 2 0 .0
R e ta i l  T ra d e 7 4 .7 2 5 .3 7 9 .0 2 1 .0
F in a n c e / I n s u r a n c e /R e a l  E s t a t e 8 8 .1 1 1 .9 8 4 .3 1 5 .7
s e r v ic e s 8 4 .7 1 5 .3 6 9 .8 3 0 .2
N o n c l a s s i f i a b l e  2 / 1 0 0 .0 0 .0 1 0 0 .0 0 .0

TOTAL PRIVATE BUSINESS 6 0 .2 3 9 .8 4 4 .6 5 5 .4

L ocal G overnm ent 9 1 .9 8 .1 8 8 .8 1 1 .2

TOTAL BUSINESS & LOCAL GOVT 7 0 .0 3 0 .0 5 3 .5 4 6 .5

S o u rc e :  A la sk a  D ep artm en t o f  L a b o r, R e se a rc h  and  A n a ly s is  
N o te : " x "  i n d i c a t e s  t h a t  in f o rm a t io n  i s  n o n d i s c lo s a b le .
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  e n p lo y e e s  c o v e re d  

by  unem ploym ent i n s u r a n c e .  C o n s e q u e n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t b r  r e p r e s e n t a t i v e  o f  t h e  i n d u s t r y  a s  a  w h o le .

2 /  Not l a s s i f i e d  in  an y  o t h e r  i n d u s t r y .



TABLE A-38

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

WADE HAMPTON 
1985

(w ag es in  th o u s a n d s )

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

Wages

R e s id e n t  | N o n re s id e n t

Em ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / X X X X
M ining $0 $0 0 0
C o n s t ru c t io n X X X X
M a n u fa c tu r in g X X X X
T r a n s p o r t a t i o n X X X X
W h o le sa le  T rad e X X X X
R e ta i l  T rad e 1 ,2 5 2 84 223 29
F in a n c e / I n s u r a n c e /R e a l  E s t a t e 275 109 53 16
S e r v ic e s 162 31 51 7
N o n c l a s s i f i a b l e  2 / X X X X

TOTAL PRIVATE BUSINESS $ 3 ,4 5 5 $534 581 151

L ocal G overnm ent 1 4 ,3 9 5 7V8 1 ,3 0 4 114

TOTAL BUSINESS & LOCAL GOVT $ 1 7 ,8 5 0 $ 1 ,2 5 2 1 ,8 8 5 265

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e r c e n t  E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l t u r e  1 / 1 0 0 .0 0 .0 1 0 0 .0 0 .0
M ining 0 .0 0 .0 0 .0 0 .0
C o n s t ru c t io n 9 1 .7 8 .3 8 3 .9 11 .1
M a n u fa c tu r in g 7 9 .3 2 0 .7 6 9 .7 3 0 .3
T r a n s p o r t a t i o n 8 8 .6 1 1 .4 74 .1 2 5 .9
W h o le sa le  T rad e 2 5 .0 7 5 .0 2 5 .0 7 5 .0
R e ta i l  T rad e 9 3 .7 6 .3 8 8 .5 11 .5
F in a n c e / I n s u r a n c e /R e a l  E s t a t e 7 1 .6 2 8 .4 7 6 .8 2 3 .2
S e r v ic e s 8 3 .9 16 .1 8 7 .9 12 .1
N o n c l a s s i f i a b l e  2 / 94.f> 5 .1 8 7 .0 1 3 .0

TOTAL PRIVATE BUSINESS 8 6 .6 1 3 .4 7 9 .4 2 0 .6

L ocal G overnm ent 9 5 .2 4 .8 9 2 .0 8 .0

TOTAL BUSINESS & LOCAL GOVT 9 3 .4 6 .6 8 7 .7 1 2 .3

S o u rc e :  A la s k a  D ep artm en t o f  L a b o r, R e se a rc h  an d  A n a ly s is  
N o te : " x "  i n d i c a t e s  t h a t  in f o rm a t io n  i s  n o n d i s c lo s a b le .
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  em p lo y ees c o v e re d  

by  unem ploym ent in s u r a n c e .  C o n s e q u e n t ly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t  b e  r e p r e s e n t a t i v e  o f  t h e  i n d u s t r y  a s  a  w h o le .

2 /  Not c l a s s i f i e d  in  an y  o t h e r  i n d u s t r y .



TABLE A-39

RESIDENT AND NONRESIDENT TOTAL WAGES AND EMPLOYEES 
BY MAJOR INDUSTRIAL GROUP 

UNKNOWN OR INVALID AREA CODE 
1985

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

(w ages in  th o u s a n d s )  

Wages

R e s id e n t  | N o n re s id e n t

E n p lo y e e s  

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / $336 $ 37 9 8
M ining 1 ,1 3 5 1 ,9 1 8 36 7 7
C o n s t ru c t io n 14,171 7 ,5 0 6 479 385
M a n u fa c tu r in g 432 4 ,2 6 4 101 992
T r a n s p o r ta t io n 2 ,4 9 4 313 147 36
W h o le sa le  T rad e 2 ,1 4 6 468 88 42
R e ta i l  T ra d e 561 51 50 23
F in a n c e / I n s u r a n c e /R e a I  E s t a t e 616 126 31 8
S c r v ic e s 2 ,8 9 8 9 37 169 116
N c n c l a s s i f i a b l e  2 / 4 ,5 0 1 3 ,4 3 3 280 276

TOTAL PRIVATE BUSINESS $ 2 0 ,2 9 0 $ 1 9 ,0 5 3 1 ,3 9 0 1 ,9 6 ?

L ocal G overnm ent 0 0 0 0

TOTAL BUSINESS & LOCAL GOVT $ 2 9 ,2 9 0 $ 1 9 ,0 5 3 1 ,3 9 0 1 ,9 6 3

S ta n d a rd  I n d u s t r i a l  
C l a s s i f i c a t i o n  (S IC )

P e r c e n t  Wages 

R e s id e n t  | N o n re s id e n t

P e r c e n t  E m ployees 

R e s id e n t  | N o n re s id e n t

A g r i c u l tu r e  1 / 9 0 .1 9 .9 5 2 .9 4 7 .1
M ining 3 7 .2 6 2 .8 3 1 .9 6 8 .1
C o n s t ru c t io n 6 5 .4 3 4 .6 5 5 .4 4 4 .6
M a n u fa c tu r in g 9 .2 9 0 .8 9 .2 9 0 .8
T r a n s p o r ta t io n 8 8 .8 1 1 .2 8 0 .3 1 9 .7
W h o le sa le  T rad e 8 2 .1 1 7 .9 6 7 .7 3 2 .3
R e ta i l  T rad e 9 1 .7 8 .3 6 8 .5 3 1 .5
F in a n c e / I n s u r a n c e /R e a l  E s t a t e 8 3 .0 1 7 .0 7 9 .5 2 0 .5
S e r v ic e s 7 5 .6 2 4 .4 5 9 .3 4 0 .7
N o n c l a s s i f i a b l e  2 / 5 6 .7 4 3 .3 5 0 .4 4 9 .6

TOTAL PRIVATE BUSINESS 6 0 .6 3 9 .4 4 1 .5 5 8 .5

L ocal G overnm ent 0 .0 0 .0 0 .0 0 .0

TOTAL BUSINESS & LOCAL GOVT 6 0 .6 3 9 .4 4 1 .5 5 8 .5

S o u rc e : A la sk a  D ep artm en t o f  L a b o r, R e se a rc h  an d  A n a ly s is  
1 /  D a ta  in c lu d e  o n ly  n o n a g r i c u l t u r a l  wage an d  s a l a r y  e n p lo y e e s  c o v e re d  

b y  unem ploym ent i n s u r a n c e .  C o n s e q u e n tly , d a t a  p ro v id e d  f o r  t h i s  
i n d u s t r y  may n o t  b e  r e p r e s e n t a t i v e  o f  th e  i n d u s t r y  a s  a  w h o le .

2 /  Not c l a s s i f i e d  in  an y  o t h e r  i n d u s t r y .
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I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  1 4 6  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  u s e  o f  t e l e p h o n i c  t e s t i m o n y

i n  g r a n d  j u r y  p r o c e e d i n g s ;  a n d  a m e n d i n g  R u l e  6 ,

A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  R u l e  6  o f  t h e  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  i s

a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( u )  U p o n  m o t i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  c o u r t  m a y

p e r m i t  a  g r a n d  j u r y  w i t n e s s  t o  t e s t i f y  t e l e p h o n i c a l l v  i f  t h e  m o t i o n  i s  

s s u p p o r t e d  b y  a n  a f f i d a v i t  f r o m  t h e  p r o s e c u t i n g  a t t o r n e y  / [ i n d i c a t i n g }

t h a t  ( 1 )  t h e  e v i d e n c e  t o  b e  e l i c i t e d  f r o m  t h e  w i t n e s s  c o n t a i n s  m a t t e r s

t h a t  a t  t h e  t i m e  o f  t h e  c o n v e n i n g  o f  t h e  g r a n d  j u r y  a p p e a r  t o  b e

l a r g e l y  u n c o n t e s t e d  o r  c u m u l a t i v e  a n d  s u b s t a n t i a l  c o s t  s a v i n g s  w i l l  

r e s u l t  f r o m  t h e  t e l e p h o n i c  t e s t i m o n y  o f  t h e  w i t n e s s  d u e  t o  t h e  l o c a ­

t i o n  o f  t h e  w i t n e s s ,  t h e  c o s t  o f  t r a n s p o r t i n g  t h e  w i t n e s s  t o  t h e

n e a r e s t  g r a n d  j u r y ,  o r  t h e  c o s t  o f  f o o d  a n d  l o d g i n g  f o r  t h e  w i t n e s s ;

o r  ( 2 )  t h e r e H i s  c o m p e l l i n g  j u s t i f i c a t T o n - ^ F o r / e x c u s i n g  t h e  w i t n e s s  f r o m

a p p e a r i n g  i n 1 p e r s o n  b e f o r e  t h e  g r a n d  j u r y .  I f  t h e  m o t i o n  t o  a l l o w  

t e l e p h o n i c  t e s t i m o n y  i s  g r a n t e d ,  t h e  w i t n e s s  s h a l l  t e s t i f y  f r o m  a  

j u d g e ' s  o r  m a g i s t r a t e ' s  c o u r t r o o m  o r  o f f i c e  i f  o n e  i s  a v a i l a b l e .  I f  

t h e  w i t n e s s  i s  i n  a n  a r e a  t h a t  d o e s  n o t  h a v e  a  j u d g e  o r  m a g i s t r a t e ,  

t h e n  t h e  w i t n e s s  m a y  t e s t i f y  f r o m  t h e  o f f i c e  o r  l o c a t i o n  o f  a  n o t a r y  

p u b l i c  o r  o t h e r  p u b l i c  o f f i c i a l .  A t  t h e  b e g i n n i n g  o f  t h e  w i t n e s s '  

t e s t i m o n y ,  t h e  w i t n e s s  s h a l l  s t a t e  t h e  w i t n e s s '  i d e n t i t y  a n d  t a k e  t h e  

o a t h  p r e s c r i b e d  i n  ( e )  o f  t h i s  r u l e .  T h e  o a t h  s h a l l  b e  a d m i n i s t e r e d  

-  _  - 1 -  C S H B  1 4 6  ( J u d )
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b y  t h e  g r a n d  j u r y  f o r e m a n .  T h e  w i t n e s s '  t e s t i m o n y  s h a l l  b e  g i v e n  in 

p r i v a t e ,  in a c c o r d a n c e  w i t h  (k) o f  th i s  r ule, a n d  the w i t n e s s  s h a l l  

a f f i r m  this f a c t  at the b e g i n n i n g  a n d  c o n c l u s i o n  o f  the t e s t i m o n y .

C SH B  H 6 ( J u d ) - 2 -
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I N  T H E  H O U S E B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 1A6 ( J u d i c i a r y )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the u s e  o f  t e l e p h o n i c  t e s t i m o n y

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. R u l e  6 o f  t h e  A l a s k a  R u l e s  of  C r i m i n a l  P r o c e d u r e  is

a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(u) U p o n  m o t i o n  o f  the p r o s e c u t i n g  a t t o r n e y ,  the c o u r t  may 

p e r m i t  a g r a n d  j u r y  w i t n e s s  to t e s t i f y  t e l e p h o n i c a l l v  if the m o t i o n  is 

s u p p o r t e d  b y  an a f f i d a v i t  f r o m  t h e  p r o s e c u t i n g  a t t o r n e y  i n d i c a t i n g  

that (1) the e v i d e n c e  to b e  e l i c i t e d  f r o m  the w i t n e s s  c o n t a i n s  m a t t e r s

th a t  at the t i m e  o f  the c o n v e n i n g  of  the g r a n d  j u r y  a p p e a r  to be

l a r g e l y  u n c o n t e s t e d  o r  c u m u l a t i v e  a n d  s u b s t a n t i a l  c o s t  s a v i n g s  w i l l  

r e s u l t  f r o m  the t e l e p h o n i c  t e s t i m o n y  o f  the w i t n e s s  due to the l o c a­

tio n  of the w i t n e s s ,  the c o s t  o f  t r a n s p o r t i n g  the w i t n e s s  to the 

n e a r e s t  g r a n d  jury, or  t h e  c o s t  of f o o d  a n d  l o d g i n g  f o r  the w i t n e s s ;  

o r  (2) t h e r e  are e x i g e n t  c i r c u m s t a n c e s  t h a t  j u s t i f y  e x c u s i n g  the 

w i t n e s s  f r o m  a p p e a r i n g  in p e i s o n  b e f o r e  the g r a n d  jury. If the m o t i o n  

to a l l o w  t e l e p h o n i c  t e s t i m o n y  is g r a n t e d ,  the w i t n e s s  s h a l l  t e s t i f y  

f r o m  a j u d g e ' s  or  m a g i s t r a t e ' s  c o u r t r o o m  or  o f f i c e  if one is 

a v a i l a b l e .  If the w i t n e s s  is in a n  a r e a  t h a t  d o e s  n o t  h a v e  a j u d g e  or 

m a g i s t r a t e ,  t h e n  the w i t n e s s  m a y  t e s t i f y  f r o m  t h e  o f f i c e  o r  l o c a t i o n  

o f  a n o t a r y  p u b l i c  o r  o t h e r  p u b l i c  o f f i c i a l .  A t  the b e g i n n i n g  o f  the 

w i t n e s s '  t e s t i m o n y ,  t h e  w i t n e s s  s h a l l  s t a t e  the w i t n e s s '  i d e n t i t y  and 

t a k e  the o a t h  p r e s c r i b e d  in  (e) o f  t h i s  rule. T h e  o a t h  s h a l l  be

in g r a n d  j u r y  p r o c e e d i n g s ;  a n d  a m e n d i n g  R u l e  6, 

A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e . "

- 1 - CS HB  1 4 6 (Jud)



1 a d m i n i s t e r e d  b y  the g r a n d  j u r y  f o r e m a n .  T h e  w i t n e s s '  t e s t i m o n y  s h a l l

b e  g i v e n  in p r i v a t e ,  in a c c o r d a n c e  w i t h  (k) o f  th i s  r ule, a n d  the 
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O r i g i n a l  s p o n s o r s :  S w a c k h a m m e r , H a n l e y ,
D o n l e y  a n d  R i e g e r

I N  T H E  H O U S E B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 146 (Judic i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the u s e  of  t e l e p h o n i c  t e s t i m o n y

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1 . R u l e  6 o f  the A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  is 

a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(u) U p o n  m o t i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  the c o u r t  m a y  

p e r m i t  a g r a p d  j u r y  w i t n e s s  to t e s t i f y  t e l e p h o n i c a l l y  if the m o t i o n  is 

s u p p o r t e d  b y  an  a f f i d a v i t  f r o m  the p r o s e c u t i n g  a t t o r n e y  i n d i c a t i n g  

that (1) s u b s t a n t i a l  co s t  s a v i n g s  w i l l  r e s u l t  f r o m  the t e l e p h o n i c  

t e s t i m o n y  o f  the w i t n e s s  due to the l o c a t i o n  o f  the w i t n e s s ,  the cost 

o f  t r a n s p o r t i n g  the w i t n e s s  to the n e a r e s t  g r a n d  jury, or the cost of 

fo o d  a n d  l o d g i n g  f o r  the w i t n e s s ;  a n d  (2) the e v i d e n c e  to b e  e l i c i t e d  

f r o m  the w i t n e s s  c o n t a i n s  m a t t e r s  t h a t  at the ti m e  o f  th«. c o n v e n i n g  of 

the g r a n d  j u r y  a p p e a r  to b e  l a r g e l y  u n c o n t e s t e d  or c u m u l a t i v e .  If the 

m o t i o n  to a l l o w  t e l e p h o n i c  t e s t i m o n y  is g r a n t e d ,  the w i t n e s s  shall 

t e s t i f y  f r o m  a j u d g e ' s  or  m a g i s t r a t e ' s  c o u r t r o o m  or o f f i c e  if one is 

a v a i l a b l e .  I f  the w i t n e s s  r e s i d e s  in an a r e a  t h a t  does n o t  h a v e  a 

j u d g e  or m a g i s t r a t e ,  t h e n  the w i t n e s s  s h a l l  t e s t i f y  at the o f f i c e  or 

l o c a t i o n  o f  a n o t a r y  p u b l i c  or o t h e r  p u b l i c  o f f i c i a l .  A t  the 

b e g i n n i n g  of  the w i t n e s s '  t e s t i m o n y ,  t h e  w i t n e s s  s h a l l  s t a t e  the 

w i t n e s s '  i d e n t i t y  a n d  t a k e  the o a t h  p r e s c r i b e d  in (e) o f  th i s  rule. 

T h e  o a t h  s h a l l  b e  a d m i n i s t e r e d  b y  a ju d g e ,  m a g i s t r a t e ,  or c l e r k  of  

court, if a v a i l a b l e ,  or a n o t a r y  p u b l i c  or p u b l i c  o f f i c i a l  if  a judge,

i n  g r a n d  j u r y  p r o c e e d i n g s ;  a n d  a m e n d i n g  R u l e  6, 

A l a s k a * R u l e s  o f  C r i m i n a l  P r o c e d u r e . "

_ i  _ r r l T T I  I I. C t T . .  J  s



m a g i s t r a t e ,  o r  c l e r k  o f  c o u r t  is n o t  a v a i l a b l e .  T h e  w i t n e s s '  t e s t i­

m o n y  s h a l l  b e  g i v e n  in p r i v a t e ,  in a c c o r d a n c e  w i t h  (k) of  this rule, 

a n d  the w i t n e s s  s h a l l  a f f i r m  this f a c t  at the b e g i n n i n g  a n d  c o n c l u s i o n  

of  the t e s t i m o n y .

CSHB 146(Jud) - 2 -
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IN T H E  H O U S E

CS F O R  H O U S E  B I L L  NO. 146 ( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  c.n A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the u s e  o f  t e l e p h o n i c  t e s t i m o n y

in g r a n d  j u r y  p r o c e e d i n g s ;  a n d  a m e n d i n g  R u l e  6, 

A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. R u l e  6 of  the A l a s k a  R u l e s  o f  Criminal. P r o c e d u r e  is a m e n d­

ed b y  a d d i n g  a n e w  s u b s e c t i o n  to read: -

V
(u) In the d i s c r e t i o n  o f  the<, g r a n d  jury, the t e s t i m o n y  o f  a 

w i t n e s s  m a y  b e  p r e s e n t e d  t e l e p h o n i c a l l y . A t  the b e g i n n i n g  of the 

w i t n e s s '  t e s t i m o n y ,  the w i t n e s s  s h a l l  s t a t e  the w i t n e s s '  i d e n t i t y  an^ 
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r Bill/Resolution No. CSHB 146

The committee substitute for .IB 146 would amend Rule 6 of the 
Alaska Rules of Criminal Procedure by permitting the telephonic 
testimony of a witness before the grand jury, at the discretion of the 
grand jury.

It is difficult to predict savings that would accrue as a 
result of this rule change, because telephonic testimony would be at 
the discretion of the grand jury and not the prosecutor. It certainly 
appears, however, that sane savings will take place. It also appears 
that telephonic testimony would be used more often in outlying, rural 
areas than in urban areas, simply because of the inconvenience and cost 
that travel to rural areas sometimes poses.

Moreover, this rule change could have a major, beneficial 
impact on the department' s operations by allowing the department to 
accept cases for prosecution that are now being declined largely on the 
basis of a disproportionate cost to prosecute, when compared to the 
value of the case. For instance,- embezzlement cases, and oth^r crimes 
involving a significant monetary loss to victims, have had to be 
declined when the cost for just the grand jury proceeding has exceeded 
the loss by twice its value. Telephonic testimony at a grand jury could 
substantially reduce our costs making it possible to accept some of 
these cases for prosecution.

As stated previously, it is very difficult to predict savings 
as a result of adoption of this bill. And perhaps there will be none if 
it results in more cases being accepted for prosecution, as w e  believe 
it will. In Fiscal Year 1986 the department spent about $180,000 for 
grand jury proceedings for witness fees, and witness travel and 
subsistence. To the extent that telephonic testimony has the potential 
of reducing these costs by one-quarter to one-third, an annual savings 
of between $45,000 and $60,000 may occur. However, the prosecution 
budget for non-personal service expenditures, including grand jury 
costs, will have been reduced by more than $500,000 between FY86 and 
FY88. For this reason, we are not showing a fiscal note savings.
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A M E N D M E N T

O f f e r e d  in the H O U S E  By  G r u e n b e r g

TO: C S H B  146(Jud)

P a g e  1, line 11:

D e l e t e  "a n e w  s u b s e c t i o n "

I n s e r t  " n e w  s u b s e c t i o n s "

P a g e  2, a f t e r  line 4:

I n s e r t  a n e w  s u b s e c t i o n  to read:

"(v) In a d d i t i o n  to t e l e p h o n i c  t e s t i m o n y  a l l o w e d  u n d e r  (u) of 

this rule, a g r a n d  j u r y  w i t n e s s  m a y  t e s t i f y  t e l e p h o n i c a l l y  if  c o m p e l­

lin g  j u s t i f i c a t i o n  e x i s t s  for a l l o w i n g  the tes t i m o n y ,  the w i t n e s s  

g i v e s  the w i t n e s s '  identity., a n d  the t e s t i m o n y  is g i v e n  in p r i v a t e  in 

a c c o r d a n c e  w i t h  (k) o f  this r u l e . "

- 1 -
\
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M E M O R A N D U M
4 / 2 7 / 8 7
T O : R e p . J o h n
FROM: J. H a r t l e ,
RE: H B  146

29. H B  146 ( S w a c k h a m m e r )  A n  A c t  r e l a t i n g  t o  t h e  u s e  o f  h e a r s a y  
e v i d e n c e  i n  g r a n d  j u r y  p r o c e e d i n g s ;  a n d  a m e n d i n g  R u l e  6(r), 
A l a s k a  R u l e s  of  C r i m i n a l  P r o c e d u r e

J u d i c i a r y  o n l y  r e f e r r a l

H e a r d  4/9, 4/23 R e p o r t e d  o u t  - U n a n  D o  P a s s  

T e s t i f i e d :
1) S w a c k ,  P r i m e  s p o n s o r
2) G a y l e  H o r e t s k i ,  P r o s e c u t i o n  s e c t i o n ,  D e p t  o f  L a w
3) R u r a l  p o l i c e  c h i e f s  all s u p p o r t

a) P a t  S h e a l y ,  V a l d e z
b) P e t e  Davis, U n a l a s k a
c) F l o y d  S t e e l e ,  N a k n e k
d) G l e n n  H e r b s t ,  D i l l i n g h a m

4) D a n a  Fabe, P u b l i c  D e f e n d e r :
a) S u p p o r t s  c o n c e p t  o f  t h e  bill, a g r e e s  t h a t  w e  s h o u l d  n o t  

l e a v e  b u s h  c r i m e s  u n p r o s e c u t e d  b e c a u s e  o f  t h e  c o s t s  invol v e d .  
C o n c e r n e d  t h a t  t h e  i d e a  is t o  s a v e  t r a n s p o r t a t i o n  costs, n o t  
t o  m a k e  i n d i c t m e n t  easier.

J u d i c i a r y  CS:
1) N e w  t i t l e :  A n  A c t  r e l a t i n g  t o  t h e  u s e  o f  t e l e p h o n i c
t e s t i m o n y  i n  g r a n d  j u r y  p r o c e e d i n g s ;  a n d  a m e n d i n g  R u l e  6,
A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e .

2) A  n e w  s e c t i o n  is a d d e d  t o  R u l e  6:
a) T h e  J u d g e  m a y  p e r m i t  t e l e p h o n i c  t e s t i m o n y  u p o n  a m o t i o n  b y  
t h e  p r o s e c u t i n g  a t t o r n e y ,  IF:

1> S u b s t a n t i a l  c o s t  s a v i n g s  w i l l  r e s u l t ;  A N D
2> t h e  t e s t i m o n y  a p p e a r s  u n c o n t e s t e d  o r  c u m u l a t i v e  a t  t h e  t i m e  
o f  t h e  g r i n d  j ury; O R  
3> e x i g e n t  c i r c u m s t a n c e s  exist.

T e s t i m o n y  is t o  b e  t a k e n  i n  p r i v a t e ,  in a c o u r t r o o m  or
m a g i s t r a t e s  o f f i c e  if a v a i l a b l e .

C o m m e n t :  W e ' r e  o p e n i n g  t h e  w i n d o w  a cr a c k ,  n o t  p u t t i n g  in a 
d r i v e w a y  i.e. t r y  t h i s  f o r  t h i s  y e ar, a n d  if it d o e s n ' t  s a v e
a n y  m o n e y ,  o r  if t h e r e  a r e  a b u s e s ,  c h a n g e  it n e x t  year. W e
h a v e  t o  m o v e  c a r e f u l l y  h e r e  b e c a u s e  i n  t h e  G r a n d  J u r y  p r o c e s s  
t h e r e  is n o  d e f e n s e  p r e s e n s e  a t  all - n o  d e f e n d a n t ,  n o  lawyer.

Issue: G a y l e  H o r e t s k i  h a s  e x p r e s s e d  c o n c e r n  t h a t  t h e
f i n d i n g s  b y  t h e  j u d g e  w i l l  b e  c h a l l e n g a b l e  'on t h e  b a c k  end' 
i.e. in a d e f e n s e  m o t i o n  t o  d i s m i s s  c h a r g e s  a t  t h e  o m n i b u s  
h e a r i n g .  T h i s  is true, a n d  it w i l l  t a k e  c a s e  l a w  t o  e s t a b l i s h  
t h e  g u i d e l i n e s  as t o  w h a t  c o n s t i t u t e s  " s u b s t a n t i a l  c o s t  
s a v i n g s , "  a n d  " a p p e a r s  u n c o n t e s t e d  o r  c u m u l a t i v e  a t  t h e  t i m e  
o f  t h e  G r a n d  J u r y . "  i.e. t h e  l e g i s l a t u r e  l a y s  o u t  a p o l i c y  and 
t h e  c o u r t s  f i g u r e  o u t  t h e  d e t a i l s  as  it a p p l i e s  t o  i n d i v i d u a l



M  t

c a s e s  - p e r  c o n s t i t u t i o n a l  desi g n .

Issue: T h e  P r o s e c u t i o n  S e c t i o n  of t h e  Dept, o f  L a w  m a y  
s t i l l  h a v e  s o m e  c o n c e r n s  - m a y  w a n t  a w i d e r  w i n d o w  - b u t  t h e y  
w e r e  s p e c i f i c a l l y ,  o f f i c i a l l y ,  a n d  f i r m l y  r e q u e s t e d  t o  c o m m e n t  
o n  t h e  b i l l  in w r i t i n g  a n d  t h e y  n e v e r  d i d  so, n o r  d i d  t h e y  
c o m e  t o  t h e  f i n a l  h e a r i n g .

Issue: " e x i g e n t  c i r c u m s t a n c e s "  v e r s u s  " c o m p e l l i n g
j u s t i f i c a t i o n "  - D e p t  of L a w  r e a l l y  w a n t s  t o  s e e  t h e  former.
M y  g u e s s  is t h a t  b e c a u s e  t h e  C o u r t  of A p p e a l s  h a s  a l r e a d y  
r u l e d  t h a t  " c o m p e l l i n g  j u s t i f i c a t i o n "  c a n n o t  i n c l u d e  cost. I 
a m  a l i t t l e  c o n c e r n e d  t h a t  t h e  D.A. c o u l d  t r y  t o  u s e  t h i s  as 
a n  e n d  r u n  a r o u n d  t h e  f i r s t  s e c t i o n .  It m i g h t  b e  g o o d  if y o u  
c o u l d  s a y  o n  t h e  f l o o r  r e c o r d  t h a t  a n y  c o s t  q u e s t i o n s  a r e  
t a k e n  c a r e  o f  in  (1) a n d  t h a t  e x i g e n t  c i r c u m s t a n c e s  a r e  for 
s n o w s t o r m s ,  e a r t h q u a k e s ,  d e a t h s ,  etc. S w a c k  w o u l d  N O T  s u p p o r t  
a n y  c h a n g e  h e r e ,  ho w e v e r .  And, t h i s  m i g h t  o p e n  t h e  b i l l  u p  to 
b e  r e c o n s i d e r e d  b y  F r i t z  w h o  c o u l d  t h e n  c o m e  in w i t h  t h e  b a r n  
d o o r  a m e n d m e n t  T u e s d a y .  T h e  s t a n d a r d  is e s s e n t i a l l y  t h e  same, 
e x c e p t  t h e  D e p a r t m e n t  o f  L a w  w a n t s  to t a k e  a n e w  t e r m  to 
c o u r t .



I

* S e c t i o n  1. R u l e  6 (r) o f  t h e  A l a s k a  R u l e s  of  C r i m i n a l  

P r o c e d u r e  is a m e n d e d  to read:

(r) A D M I S S I B I L I T Y  O F  E V I D E N C E .  E v i d e n c e  w h i c h  w o u l d  

be l e g a l l y  a d m i s s i b l e  at t r i a l  s h a l l  b e  a d m i s s i b l e  b e f o r e  

th e  g r a n d  jury. W i t n e s s e s  w h o  r e s i d e ,  or at the t i m e  of 

the g r a n d  j u r y  p r e s e n t a t i o n  a r e  a t  a l o c a t i o n ,  whi-oh—  j.c 

m o r e  t h a n  100 m i l e s  b y  r o a d  f r o m  t h e  s i t e  w h e r e  t h e  g r a n d  

j u r y  is c o n v e n e d  m a y  t e s t i f y  a n d  b e  e x a m i n e d  b y  t e l e p h o n e .  

In a d d i t i o n ,  in a p p r o p r i a t e  c a s e s  [, H O W E V E R , ]  w i t n e s s e s  

m a y  be  p r e s e n t e d  to s u m m a r i z e  a d m i s s i b l e  e v i d e n c e  if the 

a d m i s s i b l e  e v i d e n c e  w i l l  be  a v a i l a b l e  a t  tr i a l .  T h e  g r a n d  

ju r y  m a y  a l s o  r e c e i v e  a n d  c o n s i d e r  h e a r s a y  s u m m a r i e s  o f 

c c i e n t i f i c  o r  o t h e r  e x p e r t  e v i d e n c e  t h a t  w i l l  b e  a v a i l a b l e

at t r i a l ; A a n d  o t h e r  r e l e v a n t  h e a r s a y  e v i d e n c e  if t h e r e  is 
>

c o m p e l l i n g  j u s t i f i c a t i o n  f o r  its i n t r o d u c t i o n .  If t h e  

p r o s e c u t i o n  r e l i e s  on h e a r s a y  e v i d e n c e ,  the g r a n d  j u r y  

s h a l l  b e  i n f o r m e d  t h a t  it h a s  the r i g h t  t o  r e q u i r e  a 

w i t n e s s  w h o s e  t e s t i m o n y  is p r e s e n t e d  in t h e  f o r m  of 

h e a r s a y  t o  a p p e a r  a n d  b e  e x a m i n e d .  [ H E A R S A Y  E V I D E N C E  

S H A L L  N O T  B E  P R E S E N T E D  T O  T H E  G R A N D  J U R Y  A B S E N T  C O M P E L L I N G
l

J U S T I F I C A T I O N  F O R  ITS I N T R O D U C T I O N .  IF H E A R S A Y  E V I D E N C E  

IS P R E S E N T E D  T O  T H E  G R A N D  J U R Y ,  T H E  R E A S O N S  F O R  ITS U S E
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IN T H E  H O U S E  BY  S W A C K H A M M E R  A N D  H A N L E Y

H O U S E  B I L L  NO. 146 

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

A  B I L L

For an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t h e  u se of h e a r s a y  e v i d e n c e  in

G r a n d  j u r y  p r o c e e d i n g s ;  and a m e n d i n g  R u l e  6(r), 

A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  I. R ule 6(r) of the A l a s k a  R u l e s  of C r i m i n a l  P r o c e d u r e  is 

a m e n d e d  to read:

(r) A D M I S S I B I L I T Y  OF  E V I D E N C E .  E v i d e n c e  w h i c h  w o u l d  be l e g a l l y  

a d m i s s i b l e  at t r i a l  s h a l l  be  a d m i s s i b l e  b e f o r e  the g r a n d  jury. In 

a d d i tion, the f o l l o w i n g  e v i d e n c e  is a d m i s s i b l e  and m a y  be r e l i e d  u p o n  

b y the g r a n d  j u r y  to the s a m e  e x t e n t  as o t h e r  e v i d e n c e :  (1) h e a r s a y

su m m a r i e s  of s c i e n t i f i c  or  o t h e r  e x p e r t  e v i d e n c e  that w i l l  be a v a i 1- 

able at trial; (2) e v i d e n c e  of the c o n t e n t s  of o f f i c i a l  r e c o r d s  or 

b u s i n e s s  r e c o r d s  o f f e r e d  t h r o u g h  the a f f i d a v i t  of the c u s t o d i a n  of the

records; h 3 )  o-btTgT~~relevant h e a r s a y  e v i d e n c e ,  w h e t h e r  o r  n o t  it w o u l d

b e a d m i s s i b l e  at t r i a l T ^  If the p r o s e c u t i o n  r e l i e s  o n  h e a r s a y  e v i­

dence, the g r a n d  j u r y  s h a l l  b e  i n f o r m e d  t hat it h as the r i g h t  to 

r e q u i r e  a w i t n e s s  w h o s e  t e s t i m c nv is p r e s e n t e d  in the f o r m  of h e a r s a y  

to a p p e a r  and be e x a m i n e d  [IN A P P R O P R I A T E  CASE S ,  H O W E V E R ,  W I T N E S S E S  

M A Y  B E  P R E S E N T E D  T O  S U M M A R I Z E  A D M I S S I B L E  E V I D E N C E  IF T H E  A D M I S S I B L E  

E V I D E N C E  W I L L  BE  A V A I L A B L E  A T  T R IAL. H E A R S A Y  E V I D E N C E  S H A L L  N O T  B E  

P R E S E N T E D  T O  T H E  G R A N D  J U R Y  A B S E N T  C O M P E L L I N G  J U S T I F I C A T I O N  F O R  ITS 

I N T R O D U C T I O N .  IF H E A R S A Y  E V I D E N C E  IS P R E S E N T E D  TO  T H E  G R A N D  J U R Y ,  T H E  

R E A S O N S  F O R  ITS U S E  S H A L L  B E  S T A T E D  O N  T H E  R E C O R D ] .

HB0146A -1- HB 146
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SU B JE C T :

TO:

FROM:

Use of t e r m  " e x i g e n t  c i r c u m s t a n c e s "  in 
CSHB 146 ( J u d ) , r e l a t i n g  to te leph o n i c  
t e s t i m o n y  b e f o r e  g r a n d  jury.

R e p r e s e n t a t i v e  M a x  G r u e n b e r g  
H o u s e  M a j o r i t y  L e a d e r

E d w a r d  H. H e i n * ^ ^ ---
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  w h e t h e r  there is a d i f f e r e n c e  in the m e a n i n g s  
of " e x i g e n t  c i r c u m s t a n c e s "  a n d  " c o m p e l l i n g  j u s t i f i c a t i o n "  as 
u s e d  in a draf t v e r s i o n  an d the final v e r s i o n  of CSHB 146 
( J u d i c i a r y ) .

The t e r m  " e x i g e n t  c i r c u m s t a n c e s "  a p p e a r s  in the c o n t e x t  of 
w a r r a n t l e s s  searches a n d  seizures an d r e f e r s  to cases of 
u r g e n c y  or e m e r g e n c y  in w h i c h  time is of the essence. In 
such cases, a w a r r a n t l e s s  s e a r c h  a n d  s e i z u r e  is j u s t i f i e d  if 
the d e l a y  c a u s e d  b y  o b t a i n i n g  a w a r r a n t  f r o m  a m a g i s t r a t e  
w o u l d  c reate  an i m m e d i a t e  d a n g e r  to life or of serious i n­
jury, or a n  immed i a t e  threat of r e m o v a l  or d e s t r u c t i o n  of 
evidence, or e scape of the accused. State  v. C l a r k , 654 
P . 2d 355 (Hawaii 198 ); P e o p l e  v. V n A u k e r , 314 N . W . 2 d  657 
(Mich. App. 198 ); W o r d s  a nd Phrases.

The t e r m  " c o m p e l l i n g  j u s t i f i c a t i o n "  a p p e a r s  in R u l e  6(r) of 
the A l a s k a  Rules of C r i m i n a l  P r o c e d u r e .  T h a t  r u l e  srates, 
in p e r t i n e n t  part, " H e a r s a y  e v i d e n c e  shall n o t  be p r e s e n t e d  
to the g r a n d  j u r y  a b s e n t  c o m p e l l i n g  j u s t i f i c a t i o n  for its 
i n t r o d u c t i o n . "  In State v. G i e f f e l s , 554 P . 2d 460, 464 - 465 
(Alaska 1976), the A l a s k a  S u p r e m e  C o u r t  sa id "For p u r p o s e s  
of i n t e r p r e t i n g  C r i m i n a l  R u l e  6(r) w e  e q u a t e  c o m p e l l i n g  w i t h  
n e c e s s i t y . "  T h e  court q u o t e d  w i t h  a p p r o v a l  l a n g u a g e  f r o m  
the c o m m e n t a r y  to draft A B A  S t a n d a r d  3.6(a) r e l a t i n g  to the 
p r o s e c u t i o n  f u n c t i o n  (1971), i n d i c a t i n g  that c o m p e l l i n g  
j u s t i f i c a t i o n  w o u l d  i n c l u d e  cases in w h i c h  an a b s e n t  w i t n e s s  
gave a w r i t t e n  s t a t e m e n t  but w a s  not n o t  a v a i l a b l e  at the 
time of the g r a n d  j u r y  a n d  c i r c u m s t a n c e s  j u s t i f i e d  p r o m p t



R e p r e s e n t a t i v e  G r u e n b e r g
A p r i l  27, 1987
P a g e  2

g r a n d  j u r y  action. In G i e f f e l s  the court found that in m a n y  
i n s t ances it m a y  be n e c e s s a r y  to s u m m a r i z e  the t e s t i m o n y  of 
out- o f - s t a t e  w itnesses, b u t  the m e r e  e x p e n s e  of t r a n s p o r t­
ing t h e m  to the g r a n d  j u r y  is n ot a c o m p e l l i n g  j u s t i f i c a­
tion. 554 P . 2d at 465.

I b e l i e v e  it is a c c u r a t e  a n d  fair to say that if e x igent 
c i r c u m s t a n c e s  are p r e s e n t  there is c o m p e l l i n g  justification, 
but that there m a y  be c o m p e l l i n g  j u s t i f i c a t i o n  w i t h o u t  e x i­
gent c ircumstances. C o m p e l l i n g  j u s t i f i c a t i o n  is a b r o a d e r  
t e r m  than e x igen t circum stances.

F r o m  a d r a fting s tandpoint, if the idea of n e c e s s i t y  is i n­
tended, " c o m p e l l i n g  j u s t i f i c a t i o n "  a p p e a r s  to be the m o r e  
a p p r o p r i a t e  term. If the idea of n e c e s s i t y  b e cause of 
u r g e n c y  or danger is intended, then the m o r e  r e s t r i c t i v e  
t e r m  "ex ig e n t  c i r c u m s t a n c e s "  s h o u l d  be used. If, d e spit e 
this d i s t i n c t i o n  b e t w e e n  the terms, y o u  h a v e  no p r e f e r e n c e  
about w h i c h  one to use, y o u  m a y  w i s h  to c o n s i d e r  that " c o m­
pe l l i n g  j u s t i f i c a t i o n "  is a t e r m  that has b e e n  in use b y  and 
i n t e r p r e t e d  b y  A l a s k a  courts in the c o n t e x t  of C r i m i n a l  Rule 
6 since 1972. Thus, the court's i n t e r p r e t a t i o n  of " c o m p e l­
ling j u s t i f i c a t i o n "  h e r e  w o u l d  be m o r e  p r e d i c t a b l e ,  perhaps, 
than if y o u  w e r e  to u s e  " e x i g e n t  c i r c u m s t a n c e s , "  the m e a n i n g  
of w h i c h  w o u l d  have to be d e r i v e d  b y  a n a l o g y  to the s e a r c h  
a n d  seizure context.

I f  I  may be o f  f u r t h e r  a s s is ta n c e  in  t h i s  m atter ,  please 
a d v is e .

EHH: Imb 
Ml 1/075
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TO: Representative John Sund
Chairman
House Judiciary Committee

FROM: Dana Fabei
Public Defe

DATE; April 23, 1937

RE: CS fo r HR 146 - Telephonic
testimony in grand ju ry 
proceedings

I have reviewed two proposed committee substitutes fo r HB 146. J fu l ly  support 
the underlying goal of th is b i l l which is to achieve cost savings in bush cases 
which are presented to the grand ju ry . I concur with the testimony of the 
various rural police chiefs that felonies which would be prosecuted in Anchorage 
are sometimes not prosecuted in such locations as Dillingham or Unalaska due to 
the cost of fly ing multiple witnesses from a rural location to the nearest urban 
grand ju ry s ite .

Since saving money in a time of declining revenues is the purpose cf this b i l l ,  
1n my opinion, telephonic testimony before the grand ju ry should be lim ited to 
those cases where substantial cost savings w i l l resu lt . One of the proposed 
committee substitutes would allow telephonic testimony either when substantial 
savings would occur or when the witness' testimony would be uncontested or 
cumulative. I f  th is were adopted, a larae proportion o f testimony 1n urban 
grand ju ries would be taken telephonically, despite no substantial cost savings.

Telephonic testimony has its drawbacks, Often, i t  is d i f f i c u l t to concentrate 
on a witness who is tes t i fy ing telephonically. Depending on the witness' 
experience 1n te s t i fy in g , he or she might not ta lk clea rly into a microphone, 
causing d i f f i c u l t y  in hearing the testimony. I would suggest that i f  no cost 
savings resu lt from the use of telephonic testimony, then live witnesses should 
be presented to the grand jury to ensure that communication between the witness 
and the grand jurors 1s clear and understandable, Thus, I am in agreement with 
the proposed CS which would require both substantial cost savings and a 
lim ita t ion to evidence which is cumulative or largely uncontested.

I ce rta in ly have no problem with the addition of an "exigent circumstances" 
exception which would ju s t i f y  using telephonic testimony'before the grand ju ry 
in emergencies, In fac t, I believe that th is exception already exists in 
Criminal Rule 6(r) which allows hearsay testimony to be presented to the grand 
ju ry where compelling ju s t i f ic a t io n exists.

Again, thank you fo r allowing me to have Input on th is matter.

DF:sh
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April 10, 1987

Representative John Sund, Chairman 
House Judiciary Committee 
P.O. Box V
Juneau, Alaska 99811

RE: CS fo r House B i l l No. 146

Dear Representative Sund:

Thank you fo r allowing me to te s t i fy on the CS fo r HB 146 regarding 
telephonic testimony in grand ju ry proceedings. At the request of John 
Hartle, I have drafted some proposed language fo r the b i l l which would 
address some of the concerns which I expressed during my testimony. I think 
Representative Swackhammer's goal of reducing the cost of presentation of 
rural cases to the grand jury is an excellent one. Furthermore, allowing 
telephonic presentation of grand ju ry testimony where cost savings would 
resu lt w i l l help ensure that felony cases in rural locations are prosecuted 
to the same extent as they are in urban areas.

My chie f concern is that the broad language of the current proposal would 
permit d is t r i c t attorneys to present telephonic testimony of witnesses even 
when no substantial cost savings would resu lt. Furthermore, witnesses whose 
c re d ib i l i t y  and demeanor were a crucial factcv in evaluating a case would not 
be available fo r l iv e testimony before the grand ju ry . As a resu lt, I would 
propose the following language fo r the b i l l :

Section 1, Rule 6 of the Alaska Rules of Criminal Procedure is amended 
by adding a new subsection to read:

(u) Telephonic Testimony.

(1) Upon application of the prosecuting attorney, the 
court by order may permit any grand ju ry witness to te s t i f y  
telephonically. The court in i ts  discretion may issue such 
an order i f  an a f f id a v i t of the prosecuting attorney 
demonstrates that:

( i ) Substantial cost savings w i l l resu lt from the order 
of telephonic testimony of one or more witnesses. In determining 
whether substantial cost savings would resu lt from the telephonic 
testimony, the court may consider such factors as the location of 
the witness, the cost of transportation of the witness to the 
location of the nearest grand ju ry , and the cost of food and lodging



fo r the witness should the t r ip  require an overnight stay;

( i i )  The evidence to be e lic ite d from the witness contains 
matters which at the time of the grand ju ry appear to be largely 
uncontested or cumulative; and

( i i i )  The location and circumstances under which the 
proposed testimony is to be given meet the requirements of section 
(u)(2) of th is rule.

(2) I-f telephonic testimony is ordered fo r a grand ju ry 
witness, that witness shall te s t i f y  from a judge or magistrate's 
courtroom or o ff ice i f  one is available. I f  the witness resides in an 
area which has no judge or magistrate, then the witness shall te s t i f y  at 
the o ff ice or location of a notary public or other public o f f i c ia l .

(3) At the beginning of the witness' testimony, the witness 
shall state his or her iden tity and take the oath prescribed in section 
(e) of th is ru le , administered by a judge, magistrate or clerk of court 
i f  available or a notary public or public o f f ic ia l i f  no judge or 
magistrate is available. The witness' testimony shall be given in 
private , in accordance with section (k) of th is ru le , and the witness 
shall so ce r t i fy  at the beginning and conclusion of the testimony.

I believe that the wording of th is proposal is broad enough to encompass 
v ir tu a l ly  a l l of the situations described by the rural police departments and 
leg is la to rs at the hearing on th is b i l l .  For example, expert witnesses who 
have prepared reports would be permitted to te s t i f y  telephonically to avoid 
the cost of transportation; the ir testimony would always be cumulative since 
the ir reports are already admissible alone under Gibson v. State, 719 P2d 687 
(Alaska App. 1986). In a seven witness burglary out of Unalaska involving 
three police o ff ice rs who gathered finge rp r in t and other physical evidence, 
most, i f  not a l l , of the witnesses would be able to te s t i f y  telephonically 
since the ir testimony would be unlikely to be contested and would often be 
cumulative. I have added language that the matter appeared to be uncontested 
at the time of the grand ju ry to avoid the concerns Ms. Horetsky expressed 
regarding issues which appear to be uncontested at the time of the grand ju ry 
but la te r evidence unpredicted significance.

My major concern is that substantial cost savings be required prio r to 
allowing witnesses to appear telephonically. This w i l l prevent the 
poss ib i l i ty of abuse of th is statute where an Anchorage D.A. wishes to keep a 
local witness away from the grand ju ry based on the witness' appearance or 
demeanor. I t  is important that substantial savings resu lt , since the cost of 
gas from Eagle River to Anchorage could qua lify as some cost saving. 
Furthermore, requiring witnesses who have testimony crucial to the case to 
appear in person w il l allow grand jurors to judge the ir demeanor and 
c re d ib i l i t y . This w i l l help to ensure that cases which are unlike ly to 
prevail at t r ia l based or. c re d ib i l i ty issues w i l l not resu lt in grand jury 
indictment, resulting in tremendous costs to the system prio r to a subsequent 
dismissal of charges or t r ia l jury acquita l.

2
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RE: CSHB146

Dear Representat ive Swackhammer:

T h is  l e t t e r  w i l l  acknowledge yours  of October 26, 1987
request ing  my comments and suggestions on CSHB146.

P re l im in a r i ly ,  I  would observe t h a t  Alaska i s  unique in i t s  
s t r i c t  requirement t h a t  indictment not be based upon hearsay except 
in very l im ited  circumstances.

Many s t a t e s  have done away with the  requirement of indictment 
by grand ju ry  allowing, in most ins tances ,  for  the  f i l i n g  of an 
in form ation  by the  prosecution with or without agreement of the 
defendant.

Closely r e la te d  to  the "protection" a l leged ly  afforded by the 
grand j u r y  p ro c ess  i s  another procedure or process namely, the 
p re l im in a ry  h e a r in g .  In  Alaska th e  p re l im in a ry  hearing as a 
probable cause or discovery device i s  l im ited  in i t s  use because 
indictment has already occurred or the offender has been released 
from confinement. Defendants for the most p a r t  re ly  upon discovery 
under Criminal Rule 16 or upon le ss  formal procedures es tablished 
in loca l  D.A. o f f i c e s .  Generally, those s t a t e s  which l im i t  use of 
indictment by grand ju ry  make a preliminary hearing procedure more 
ava i lab le  to defendants.
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As a p r a c t i c a l  matter most defense a t torneys  w i l l  argue and
prosecutors  w i l l  admit t h a t  grand j u r i e s  perform according to the
s c r i p t  p re p a re d  by the prosecutor, and i t  i s  advanced th a t  the 
grand j u r y  as  a "p rocess"  p rov ides  l i t t l e  in the way of real  
p ro tec t ion  to  the c i t i z e n  from the abuse of power by the s t a t e .  I t  
does p r o v i d e  a r e c o r d  t h a t  a judge may review to  t e s t  the 
su ff ic iency  of the evidence to  support the  indictment.

There are several fa c to rs  a f fec t in g  the  use of the  grand jury 
th a t  are  unique to  Alaska. Because of t h i s  s t a t e s  v as t  s ize ,  the 
expense  o f  t r a n s p o r t a t i o n  and th e  l i m i t e d  c r im in a l  j u s t i c e  
in f r a s t r u c tu r e ,  p resen ta t ion  of cases to  the  grand ju ry  can be an 
expensive and ex t ra o rd in a r i ly  time consuming exercise .  Given the 
e a r l i e r  observation t h a t  grand jurors  tend to  follow the sc r ip t  
p repared  by th e  prosecutor and given a lso  the dec line  in s ta te  
revenues i t  would seem appropriate and reasonable to  provide for 
the use o f  hearsay evidence under circumstances ca lcu la ted  to  l im it  
the p o s s i b i l i t y  of improvident indictment.

Having said  a l l  t h i s ,  I do not be l iev e  th a t  CSHB146 in i t s
current  form can accomplish the intended r e s u l t .  The meaning of
the  phrase " . . . l a r g e l y  uncon tes ted . . ."  i s  unclear  and in my opinion 
unworkable. I t h in k  t h a t  one must assume in th e  absence of 
s p e c i f i c  approva l  by th e  defendant o f  th e  use of t e le p h o n ic  
testimony t h a t  a l l  evidence i s  contested.

I would apprecia te  i t  i f  your s t a f f  could send me a copy of 
the proposed l e g i s l a t io n  p r io r  to amendment. In the  meantime I 
w i l l  be t h i n k in g  about a s tandard  t h a t  could be employed to 
accomplish  th e  d e s i r e d  r e s u l t  i . e .  d ec rea s in g  the expense and 
inconvenience of curren t  grand jury requirements without seriously  
a f fec t in g  th e  r ig h t s  of the  defendant.

S incere ly ,
\

I )

M.
Executive Director
Harold M. Brown



A laska Civil Liberties Union-Legislative Committee-217 Second St. #204-Juneau, Alaska 99801

March 24, 1987

Rep. John Sund
Chairman, House Judiciary Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Dear Representative Sund:

I am a member of the Board of Directors of the Alaska Civil Liberties Union, 
and Chairman of the Legislative Committee of that organization. I would like to 
go on record in opposition to HB 146, which would permit persons to be indicted 
before the Grand Jury on the basis solely of hearsay evidence.

While the ACLU as an organization has not had the opportunity to review the 
specific language of the bill, in general the use of hearsay evidence for any 
purpose is to be avoided under ACLU policies. This is true  because hearsay is 
the most unreliable sor.ree of evidence, and is also the most easily fabricated. 
There is no opportunity to observe the demeanor of the person who made the 
hearsay statement, and thus no way to evaluate the credibility of the person by 
using those subtle but effective non-verbal cues that tell us whether a person is 
lying or not.

The bill has a number of provisions that are just bad policy, and which raise 
potentially serious constitutional issues. For example, Subsection (r) (3) would 
permit the use of coerced confessions, co-defendant statements, and other highly 
unreliable and illegally obtained evidence. Permitting the state to use such 
evidence to obtain indictments will encourage police misconduct and sloppy or 
incomplete investigation. If an indictment can be obtained without direct 
evidence, police will be inclined to do their investigation after indictment, rather 
than before. All questions of good or bad intentions aside, it is only natural for 
overworked police officers to take the easy way out, which this bill offers.

The bill provides that the prosecution must advise the grand jury that it can 
require the personal attendance of the hearsay declarant. However, that is a 
promise that the prosecutor cannot always keep. For example, out of state 
witnesses cannot be compelled to attend, and co-defendant statements may be 
unavailable due to Fifth Amendment protections. This sets up a situation in 
which the prosecutor can use testimony that will never be tested in front of the 
trial jury and which the prosecutor himself may never hear or evaluate first 
hand. I believe this raises serious confrontation clause issues, and vhat it also



violates the prosecutor’s obligation to act as an independent check on the power 
and activities of the police and to exercise discretion in the bringing of charges.

I understand the thrust of the bill to be the decrease of costs associated with 
grand jury proceedings. However, I submit that the bill will prove to be a false 
economy. Because of the constitutional issues raised by the law, there will be a 
marked increase in litigation over the grand jury process. Numerous indictments 
obtained using hearsay may be thrown out, requiring reindictment at greater

Finally, present law allows the use of hearsay in those compelling circumstances 
which might arguably justify using unreliable evidence. The prosecutor may use 
hearsay in cases of need, after presenting the justification on the record of the 
proceeding. This protects legitimate law enforcement goals, and at the same time 
allows the reviewing court to independently evaluate the claim of necessity.
Wider latitude is simply not needed by the state.

I urge the defeat of HB 146; it is a bad idea.

expense.

Sincerely,

Paul H. Grant
ACLU Legislative Committee

cc: Don Clocksin 
Marian Butcher



A m e r i c a n  C i v i l  L i b e r t i e s  U n i o n

A laska Civil L iberties Union-Legislative Committee-217 Second St. #204-Juncau, Alaska 99801

April 10, 1987 

Rep. John Sund
Chairman, House Judiciary Committee 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Re: CS for HB 146 

Dear Representative Sund:

Thank, you for the opportunity to testify about CS for HB 146. Representative 
Taylor asked me to provide the committee with draft language to solve the 
problem of maintaining security and confidentiality of grand jury proceedings 
during .telephonic testimony of witnesses. After the hearing, I discussed the bill 
with Dana Fabe of the Public Defender Agency; she read me her draft language 
which, in my view, accomodates the state’s interest in reducing the costs of 
Grand Jury proceedings, while at the same time insuring that telephonic 
testimony is taken in a dignified and private manner.

Telephonic testimony should only be permitted if it actually accomplishes the 
goal of achieving costs savings; it should not be allowed at the expense of the 
protections already provided to the subjects of Grand Jury investigations by 
court rule, statute, and the constitution. Accordingly, we support the concept 
that the court should review and approve requests to take telephonic testimony 
as a means to insure that the process is not abused. The affidavit procedure 
established in the Public Defender’s proposal is a minimal burden on the state, 
and at the same time insures that the cost saving goals sought by the bill’s 
sponsor are accomplished.

While ACLU does not encourage the committee to move this bill, we recognize 
the fiscal realities of the day. If the committe decides to act in this area, we 
believe that you should adop* the guidelines proposed by the Public Defender.

ACLU Legislative Committee

cc: Don Clocksin
Representative Robin Taylor 
Dana Fabe
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POSITION PA? BP.

H3 146

The Alaska Public Defender Agency and Office of Public 
Advocacy are to t a l ly  reaccive agencies which provide

-J. W * * » V/tA JL.V k / . s ; w v > 3 v u  fY J,  w i i  *• «*• ** — W ̂  IAAU

ramifications for these agencies can be said to have a d i rec t  
agency impact. Thus the Public Defender Agency and Office of 
Public Advocacy wil l  submit posit ion  papers for l e g is la t io n  which 
w il l  a f fec t  these agencies f i s c a l l y  or programatically or will  
require these agencies to l i t i g a t e  cons t i tu t ion a l  issues raised 
by the leg is la t io n .

Fiscal impact; None,
Program impact; None. '*
Constitutional impact; See Analysis Below,

This b i l l  would s ig n i f ican t ly  change current law by 
allowing the presentation of hearsay evidence before Alaskar.
grand jury and further  allow hearsay evidence to be presente- 
regardless of whether i t  would be admissible a t  t r i a l ,

This b i l l  w i l l  allow but a single witness, usually a 
police o f f ic e r ,  to present a l l  the evidence before the grand jury 
on a given case, A single witness could t e s t i f y  to a l l  witness 
statements as re f lec ted  by police repor ts .  The grand jury, 
unless they made a specia l  request ,  would not have the
opportunity to observe the demeanor and judge the c r e d ib i l i t y  of 
the witnesses to a pa r t icu la r  alleged offense.

The b i l l  fu rther  would allow hearsay evidence tha t
would not be admissible a t  t r i a l .  By eliminating the t r a d i t io n a l  

"' ’ ' . . . - ;ay evidence, the b i l l
»ndo, a*\d speculation 

an individual for a 
never hear,

The Alaska Public Defender Agency and the Office of
Public Advocacy oppose passage of the b i l l  because i t  c lea r ly  
undermines the protection afforded to c i t izens  by Art, 1, §8 of 
the Alaska Constitution which mandates th a t  a grand jury must 
review the evidence before a c i t izen  is  charged with a serious 
crime. The b i l l  will  render almost meaningless the role  of the 
grand jury as an in s t i tu t io n  designed to ensure tha t  the 
government has su f f ic ie n t  evidence before i t  charges c i t izens  
with serious crimes.



MflR 13 '37 11=55 LIO - flNCH 377-6112 P. 5/6

The bill presents formidable constitutional issues 
which v/ould be exhaustively litigated in the appellate courts, 
If the state immediately* implemented this legislation, the 
validity of indictments and subsequent trial3 w ould remain in 
question until the constitutional issues was finally determined 
by the Alaska Supreme Court. Immediate implementation of the 
bill thus would place hundreds of felony convictions in jeopardy 
cf being overturned if this legislation was found to be 
unconstitutional.

3a an L McGee
-ublic Advocate

1 3/1? 7
Dane

D ^ te

Date

Dana Fabe 
Public Defender

D e p a r t m e n t  of A d m i n i s t r a t i o n



H o u s e  Bill 146 is an act w h i c h  w o u l d  a l l o w  t h e  u s e  of h e arsay 
e v i d e n c e  b e f o r e  a g r a n d  jury. This is a c c o m p l i s h e d  b y  amendin g 
R u l e  6(r) of the A l a s k a  R ules of Crim inal Procedure. H e arsay 
s u m m aries of expert or scient i f i c  e v i de nce w o u l d  b e  a l l o w e d  as 
w o u l d  o f f ic ial r e c o rds or b u s i n e s s  reco rds o f f e r e d  t h r o u g h  an 
af f i d a v i t  b y  the official c u s t o d i a n  of the records. O t h e r  
r e l e v a n t  h e a r s a y  evidenc e w o u l d  b e  a d m i s s i b l e  as well. The 
g r a n d  j u r y  w o u l d  still h a v e  t he r ight to r e q u i r e  a w i t n e s s  
w h o s e  t e s t i m o n y  is p r e s e n t e d  as hearsay.



Use of Hearsay HOUSE BILL NO. 146 > by Reps. Swackhammer and Hanley. Would
Evidence  amend Rule 6(r) of the Alaska Rules of Criminal Procedure to
(grand jury) allow certain types of evidence to be admissable before a grand

jury. The rule, as amended by this bill, would read:
"Admissibility of Evidence. Evidence which would be legally 
admissible at trial shall be admissible before the grand jury. In 
addition, the following evidence is admissible and may be relied 
upon by the grand jury to the same extent as other evidence: (1) 
hearsay summries of scientific or other expert evidence that will 
be available at trial; (2) evidence of the contents of official 
records or business records offered through the affidavit of the 
custodian of the records; (3) other relevant hearsay evidence,

• whether or not it would be admissible at trial. If the prosecution 
relies on hearsay evidence, the grand jury shall be informed that 
it has the right to require a witness whose testimony is presented
in the form of hearsay to appear and be examined."

Rule 6(r) new reads: "Admissibility of Evidence. Evidence which
would be legally admissible at trial shall be admissible before the 
grand jury. In appropriate cases, however, witnesses may oe 
presented to summarize admissible evidence if the admissible
evidence will be available at trial. Hearsay evidence shall not

! be presented to the grand jury absent compelling justification for
its introduction. If hearsay evidence is presented to the grand 
jury, the reasons for its use shall be stated on the record."

i Does not provide an effective date (bill becomes law 90 days after
1 being signed by the governor).

On February 25 Rep. Donley added his name as co-sponsor.

Introduced February 23 and referred to Judiciary.



Five s t a t e s  d isallow hearsay a t  the  grand jury  lev e l ,  one of 
the  s t a t e s  i s  Alaska. A d e ta i led  l i s t  of each s t a t e ' s  approach 
to  the  use of grand ju ry  and hearsay evidence i s  included in 
t h i s  fo ld e r .  I t  appears only Alaska requ ires  a grand jury  
indictment unless  waived by the defendant and a t  the  same time 
d isal lowing hearsay unless  the  hearsay comes within an allowed 
exception. Those exceptions are the  same th a t  are applicable  
to  t r i a l s .  In a 1974 ru l in g ,  S ta te  vs. Johnson, the Alaska 
Supreme Court ru led  t h a t  a hearsay d e c la ra n t ’s absence from 
court ,  because of a dying r e l a t i v e ,  was compelling 
j u s t i f i c a t i o n  fo r  admission of the absent person 's  statement. 
On the  o ther  hand, the  court  a lso  ru led  t h a t  "the mere 
expense of t r a n sp o r ta t io n  fo r  the absent witness" i s  not 
compelling j u s t i f i c a t i o n  to  allow t h a t  pe rson 's  statement.
This ru l in g  was determined in  the S ta te  vs. G ie f fe ls ,  1976. 
This was reaffirmed in  Metier vs. the  S ta te ,  "ne i ther  the cost 
of compensating an expert  witness fo r  h is  time nor the  mere 
expense of t r a n sp o r ta t io n  are  s u f f i c i e n t  reasons for  the 
admission of hearsay evidence in a grand ju ry  proceeding."
The United S ta tes  Supreme Court, however, upheld the 
c o n s i tu t io n a l i t y  of admitting hearsay evidence a t  grand jury 
proceedings in  Costello  vs.  U.S., 1965.

The Alaska Association Chiefs of Police support the use of 
hearsay testimony in grand ju ry  hearings.  In a 1985 l e t t e r ,  
the  Association s t a te d  t h e i r  reasons fo r  supporting the  use of 
hearsay testimony:

Currently  some Bush felony cases are  not prosecuted due 
to  the  p ro h ib i t iv e  costs  of gathering a l l  of the required 
witnesses and the  members of the  grand ju ry  together .
Even in  urban areas court  time expenses fo r  po l ice  
witnesses appearing o ff  duty can be s u b s ta n t ia l .  In a 
time of r i s i n g  cos ts  and f a l l i n g  revenues t h i s  i s  an 
important considera t ion .  Another concern obviously i s  the 
o rder ly  adm in is tra t ion  of j u s t i c e  and the p o te n t ia l  
e f f e c t  on the  r ig h t s  of those persons ind ic ted .

The Chiefs Association a lso  f e l t  t h a t  by allowing hearsay 
testimony t h a t  increased e f f ic ien cy  and a p o s i t iv e  e f f e c t  on 
the cos t  of the  j u s t i c e  system would occur.

___________________________________



In an Anchorage Times e d i t o r i a l ,  a former Alaska Attorney 
General wrote:

Allowing a grand jury  to  in d ic t  on hearsay does not 
weaken a defendant 's  r ig h t  to  confront and cross examine 
h is  or her accusers a t  t r i a l .  I t  merely streamlines the 
in v e s t ig a t iv e  process, making i t  more e f f i c i e n t  from both 
a time and monetary standpoint.  I t  a lso  makes the 
process le s s  burdensome to  victims and innocent 
bystanders.

I t  has been said  t h a t  Alaska has the most r e s t r i c t i v e  ru les  
surrounding p resen ta t ion  of evidence to  grand ju r i e s  of any 
s t a t e  in the  nation . For example, in a burglary case, 
witnesses A, B and C as well as the  o f f i c e r  would have to 
brought in  to  t e s t i f y .  I t  could cos t  $7000 to  bring witnesses 
from Unalaska to  Anchorage to  t e s t i f y  in a $2500 burglary 
case.

I f  hearsay evidence were allowed in f ron t  of a grand jury ,  the 
Department of Law estimates approximately 75% of the witnesses 
now required  to  a t tend these  proceedings would not be needed 
u n t i l  the  t r i a l .  As a r e s u l t ,  the  department would save the 
t r a v e l ,  per diem, witness fees ,  expert witness fees and 
pro fess iona l  se rv ices  expenses t h a t  are now incurred.
According to  Tom Judson of the  department's  Administrative 
Services Division, approximately one- th ird  of criminal cases 
costs  are  spent on grand jury  hearings. The following l i s t s  
pro jec ted  costs  for grand ju ry  hearings:

FY84 FY85 FY8 6

WITNESS TRAVEL: $109,469 $143,682 $121,022

WITNESS PER DIEM 32,949 40,840 41,665

WITNESS FEES 12,547 16,609 17,463

EXPERT WITNESS 23.021 52.900 21,128

$177,986 $254,031 $201,278TOTALS

The FY86 t o t a l s  are an estimate.  The expenses have not been 
compiled a t  the time of wri t ing .



Victor Krumm, former Anchorage D i s t r i c t  Attorney, compiled 
f igures  fo r  FY85 which shows the witness t r a v e l  and per diem 
th a t  each criminal d iv is ion  o f f ice  incurred. Those t o t a l s  
coincide with the  data provided by Tom Judson. (These f igures  
are found in the  support papers supplied in t h i s  fo lder . )
Using Judson 's  ca lcu la t io n s ,  i f  75% of the  witnesses could be 
excused u n t i l  t r i a l ,  the Department's savings would be 
approximately $150,960 for  FY86.

I t  should a lso  be noted th a t  witness fees t o t a l s  w i l l  probably 
increase  due to  p u b l ic i ty  t h a t  has made more people aware th a t  
they are  e l i g i b l e  for  a witness fee. The curren t  witness fee 
s t ru c tu re  i s  $12.50 for  le s s  than th ree  hours, $25 for  more 
than th ree  hours and a per diem, depending on the location ,  
fo r  an out of town witness t h a t  has to  remain overnight.

A f in a n c ia l  value cannot be placed on those cases th a t  are not 
prosecuted because the expense i s  too high. Society would 
receive b e n e f i t s  of an improved criminal j u s t i c e  system i f  the 
open and shut cases were prosecuted instead of being dismissed 
due to  the  high cos t .  I f  the hearsay ru le  was expanded to 
include grand ju ry  proceedings, personal service  costs  would 
a lso  be saved. Cases would take le s s  time s ince fewer 
witnesses would be ca l led  upon to  t e s t i f y ,  thereby saving 
costs  incurred by the grand jury  process which includes 
judges, grand ju ro rs  and court adm in is tra to rs .  The money saved 
would be used by the Department to  accept more cases for 
prosecution than what have been accepted in the  pas t .

Grand ju ry  hearings are not the same as a t r i a l  and should not 
be sub jec t  to  the  same ru le s .  To t r e a t  i t  as a m in i - t r i a l  i s  
d u p l ica t ive ,  burdensome and expensive.
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

For Bill/Resolution No. HB 146____

This b i l l  amends Rule 6 ( r ) t fo f  the Alaska Rules of 
Criminal Procedure by permitt ing  the use of hearsay e v id en c e •in 
grand jury  proceedings, i f  i t  i s  re lev an t ,  whether or not i t  
would be admissible a t  t r i a l .  The cu rren t  ru le  provides t h a t  
hearsay evidence sh a l l  not be presented to a grand jury  absent 
compelling j u s t i f i c a t i o n .  This change in the use of hearsay 
evidence, which i s  modeled a f t e r  the federa l  r u l e ,  would 
s u b s ta n t i a l ly  reduce the department's  costs  for conducting grand 
jury proceedings by reducing the number of witnesses  who must 
phys ica l ly  appear and t e s t i f y  a t  such proceedings.

The department has estimated th a t  about on e - th i rd  of 
$180,000 th a t  i t  spends annually in grand jury witness  expenses, 
or $60,000, would be saved i f  t h i s  b i l l  i s  approved. Likewisej a 
s im i la r  savings in s t a f f  resources would also  occur, although we 
have no data ava i lab le  breaking out s t a f f  time by t r i a l  or grand 
jury  a c t i v i t y .  However, any savings th a t  occurs as a r e s u l t  of 
th i s  b i l l  w i l l  be o f f s e t  many times over by reductions  in the 
department 's  budget th a t  have already taken place in  FY 87, and 
reductions t h a t  w i l l  take place in FY 88.

The cr iminal  d iv i s io n ' s  non-personal se rv ices  funding 
w i l l  have been reduced by $737,900 from FY 86 to  FY 88. About 
one-half  of th i s  amount represents  reductions in  lo ca l  d i s t r i c t  
a t to rney  o f f ic e  accounts, and from which witness expenses are 
paid. The s t a f f  of the Criminal Division w i l l  have been reduced 
from 164 fu l l - t im e  and 2 par t- t im e pos i t ions  to  107 fu l l - t im e  
p o s i t io n s ,  over the same period of time. For these  reasons the 
department i s  not showing a f i s c a l  note savings.



A n c h o r a g e  C h a m b e r  o f  C o m m e r c e

C r i m e  C o m m is s i o n

February 25, 1987

Representative C. E. Swackhammer 
Alaska House of Representatives 
Pouch V
Juneau, Alaska 99811

RE: HOUSE BILL 146
Hearsay Evidence in Grand Jury Proceedings

Dear Representative Swackhammer:

Tom Wright of your o f f ice  has requested the 
Anchorage Crime Commission to express a posit ion  
on the referenced le g i s l a t io n .  The Anchorage 
Crime Commission supports th i s  p a r t ic u la r  b i l l  and 
and our reasons for doing so are outlined below.

This p a r t i c u la r  issue has been a p r i o r i t y  item of 
the 1986-87 as well as the 1985 Anchorage Crime 
Commission.

A survey conducted by the 1986 Anchorage Crime 
Commission re f lec ted  expenses incurred throughout 
the S ta te  by the ju d ic ia l  system under the present 
procedure. The costs  incurred in 1985 for 
combined t ra v e l  and per diem for grand jury 
witnesses exceeded $177,000. Therefore, i t  is  the 
consensus of the 1986-87 Crime Commission th a t ,  in 
l ig h t  of reduced s t a t e  revenue and budgetary 
co n s t ra in t s ,  t h i s  l e g i s l a t io n  could be cost 
e f f e c t iv e .

Not only would passage of th i s  b i l l  provide the 
State  with an element of the ju d ic ia l  system

A  Committee o f the 
Anchorage Chamber 
o f Com m erce

4 l5 F S tree t 
Anchorage AK 99501 
(907)272-2401
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aligned with other s t a t e  and federa l  laws but, 
a lso  an e f fe c t iv e  cost conscious procedure 
b en e f i t t in g  th® c i t i z e n s  of the State  of Alaska.

Sincerely,

Harold C. Heinze 
Chairman



M E M O R A N D U M S t a t ^ t ) f  A l a s k a

T0: All Criminal D i v ision Offices D/ur: February 24, 1986

FILE  NO:

TELEPHONE NO: 277-8622

f r o m : Victor C. K r u m m  s u b j e c t : Grand Jury Exp enses
District A t t o r n e y
Anchorage

The A n c h orage C rime Commis sion m a y  consi d e r  
r e com mending p r e s e n t a t i o n  of hearsa y evidence before the grand 
jury if expense or distance is a significant consideration.

Each criminal division office is asked to telecopy 
grand j u r y  travel and p e r d i e m  for calendar year 1985.

Oti £ / Ob

7 K'&

- B a r r o w
Travel
S / . 3 S 9

Per D i e m
9. /SO

-Fairb a n k s so, zoo r S , S o o  T

K o t z ebue 7. Zoo A4S*
v  Nome / D . J S o S73oo

Bethel //. 0 3 9

^ K o dia k £ C o 3 <2,707
 ̂A n c h orage 4?7. * 3 ? 6. 4 5 /

Kenai £/#/ 2 . 3 / 7

0 Juneau 6. sin 3 ,  t>£9

^  Sitka /3<zio

’N  Ket c h i k a n / 3 , 7 J < 4 4/730

'-Dillingham 7 , 7 7 7 c2,P-7/

Palmer 3. 9 7 3

*  / -? $  3 3 3 7  S 3 ,  3 3 4

Please w r i t e  down the pertinent amounts on this sheet 
and telecopy it to Vic Krumm, Anchorage DAO. Thanks.
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A N C H O R A G E  P O L I C E  D E P A R T M E N T  .

4501 S O U T H  BRAGAW  S T R E E T  •  A N C H O R A G E , ALASKA 99507-1599 
T E L E PH O N E  (907) 736-8500

TO NY K N O W LE S  

M AYO R

R O N A LD L  O TTE 

C H IE F

M a r c h  1 3 ,  1 9 8 7

R e p r e s e n t a t i v e  C .  E .  S w a c k h a m m e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V (MS 3 1 0 0 )
J u r .  *a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  S w a c k h a m m e r ,

We h a v e  c o m p l e t e d  a  r e v i e w  o f  H o u s e  B i l l  N u m b e r  1 4 6  i n t r o d u c e d  b y  
y o u r s e l f  a n d  R e p r e s e n t a t i v e  H a n l e y .  We h a v e  i n  c o n c e p t  s u p p o r t e d  
t h i s  t y p e  o f  l e g i s l a t i o n  f o r  t h e  l a s t  c o u p l e  o f  s e s s i o n s  o f  t h e  
l e g i s l a t u r e .  We b e l i e v e  i t  m a k e s  s e n s e  f r o m  a  p u b l i c  p o l i c y  
p e r s p e c t i v e  a n d  p a r t i c u l a r l y  f r o m  a  l a w  e n f o r c e m e n t  p e r s p e c t i v e .  
We b e l i e v e  t h a t  s o m e  c a s e s  i n  t h e  S t a t e  o f  A l a s k a ,  g i v e n  i t s  f a r  
f l u n g  l o c a t i o n s ,  m a y  n o t  b e  p r o s e c u t e d  b e c a u s e  o f  t h e  c o s t  
i n v o l v e d  i n  h a v i n g  a l l  o f  t h e  w i t n e s s e s  g a t h e r  f o r  G r a n d  J u r y .
A l t h o u g h  h e r e  i n  A n c h o r a g e  we  do  n o t  f a c e  t h e  s a m e  p r o b l e m s  a n d
j u r i s d i c t i o n s  t h a t  t h e  B u s h  m a y  r e l a t i v e  t o  t r a n s p o r t i n g  
w i t n e s s e s  t o  G r a n d  J u r i e s ,  we do i n c u r  s u b s t a n t i a l  e x p e n s e  w h e n
n u m e r o u s  o f f i c e r s  i n v o l v e d  i n  t h e  s a m e  i n c i d e n t  m u s t  a p p e a r  f o r
G r a n d  J u r y  i n  t h e i r  o f f  d u t y  h o u r s .  We b e l i e v e  t h a t  t h e  t a x  
p a y i n g  p u b l i c  i s  w e l l  s e r v e d  b y  n o t  i n c u r r i n g  t h e  e x p e n s e  o f  
a d d i t i o n a l  o f f i c e r s  a p p e a r i n g  t o  b a s i c a l l y  r e l a t e  a s p e c t s  o f  t h e  
s a m e  i n c i d e n t .

T h e  p r o p o s e d  l e g i s l a t i o n  a s  I  r e a d  i t  w o u l d  a l l o w  t h e  G r a n d  J u r y ,  
i f  t h e y  h a d  q u e s t i o n s  t h a t  t h e  w i t n e s s  i n  f r o n t  o f  t h e m  w a s  n o t  
p r o v i d i n g  t h e  a n s w e r  t o ,  t o  c a l l  a  p a r t i c u l a r  w i t n e s s  a n d  e x a m i n e  
t h a t  w i t n e s s  r e l a t i v e  t o  t h e i r  q u e s t i o n s .  We do  n o t  s e e  a n y  
d i m i n i s h m e n t  i n  t h e  r i g h t s  o f  t h e  d e f e n d a n t  i n  t h e s e  t y p e s  o f
p r o c e e d i n g s ,  t h e r e f o r e  a s  s t a t e d  p r e v i o u s l y ,  s u p p o r t  t h e  p a s s a g e
o f  t h i s  l e g i s l a t i o n  a t  t h i s  t i m e .

I f  we c a n  b e  o f  a n y  f u r t h e r  a s s i s t a n c e  i n  t h i s  m a t t e r ,  p l e a s e  do
n o t  h e s i t a t e  t o  c a l l  o n  u s .

S i n c e r e l y ,

D e l  S m i t h
D e p u t y  C h i e f  o f  O p e r a t i o n s

D S : d l



HB 146 (Swackhammer) re la t in g  to the use of hearsay evidence in 

grand jur ies

APOA supports the use of hearsay evidence in grand ju r ie s .  

Among the several posi t ive  aspects of th is  b i l l  i s  the fac t  tha t  

children who have been victims of sexual abuse wil l  be able to 

have th e i r  testimony videotaped and w i l l  therefore not have to 

endure the trauma of repeating th e i r  testimony several times.

The b i l l  also has the po ten t ia l  to su b s tan t ia l ly  reduce 

expense to the s ta te .  For example, the b i l l  would enable one 

police o f f ic e r  to t ravel  to Anchorage for Grand Jury from another 

c i ty  to t e s t i f y  in behalf of a l l  the o f f ic e rs  invest igat ing  a 

p a r t icu la r  crime, whereas without th is  b i l l ,  the s ta te  would have 

to pay t rave l  and expenses for each of the o f f ic e rs  to t e s t i f y .

In addition, i f  one o f f ic e r  could t e s t i f y  for a l l ,  the community 

would not have a l l ,  or most of, i t s  o f f ic e rs  gone a t  one time. 

Additional costs would be saved i f ,  for example, a videotape 

could portray the s c i e n t i f i c  analyses performed a t  the s t a t e ' s  

Crime Lab, along with testimony of expert witnesses from the 

laboratory, and the tape then be used during Grand Jury.

Presently laboratory s c i e n t i s t s  f ly  a l l  over the s ta te  to t e s t i f y  

a t  Grand Jury proceedings. The cost of t rave l  and expenses would 

be saved and the productivity now lo s t  when laboratory personnel 

are t rave ling  would be saved in the fu ture .

The cost savings to the s ta te ,  p a r t i c u la r ly  during the p res­

ent period of economic decline, argue fo rcefu l ly  for the b i l l .



P a l r a e R  P o l i c e  D e p a R t r a e n t

423 SOUTH VALLEY WAY 
PALMER, ALASKA 99645

PHONE: (907) 745-4811 JOHN L. McKlBBEN 
CHIEF OF POLICE

March 2, 1987

Representative C. E. Swackhammer 
Box V (Mail Stop 3100)
Juneau, Ak 99811

Attn: Tom Wright

Dear Swack,

I v/ould like to go on record as supporting a change in current law which 
would allow some hearsay evidence to be used in court.

My two areas of concern are in juvenile abuse cases and in Grand Jury.

I feel that juveniles should be given more protection than they now 
receive.

My objection to our present Grand Jury system is the cost. I sometimes 
end up with five or six o ff ice rs tes t i fy in g at Grand Jury, when only the 
investigating o ff ic e r rea lly needs to be there.

Thank you fo r your consideration in these matters.

Very t ru ly  yours,

John L. McKibben 
Chief of Police

JLM/pb



NORTH SLOPE BOROUGH 

DEPARTMENT OF PUBLIC SAFETY
P.O. BOX 4?0 BARROW , AK 99723 

(907) 852-6111

Edgar E. Martin
February 24,1987 D ire c to r

Representative Charles Swackhammer 
Pouch V
Juneau, AK 99811 
(Mail Stop 3100)

Dear Representative Swackhammer.

This letter is in response to a recent letter I received from President 
Shely, Alaska Association of Chiefs of Police, in which he solicited 
support for your intention to introduce a bill which would allow for 
expanded use of hearsay testimony in grand jury proceedings. As you are 
aware the use of hearsay testimony in such proceedings is currently 
allowed in the federal judicial system, and in most other states.

My understanding of the purpose of the grand jury proceeding is that it  is 
to protect the citizen against being forced to stand trial and to defend 
himself against spurious charges, or charges which are without merit and 
are intended to harass the person charged. This protection can be afforded 
either through the grand jury or through the use of the preliminary hearing 
both of which require the state to produce a sufficient level of 
uncontested evidence to indicate that a crime has been committed and that 
there is sufficient reason to beleive that the person charged may have 
committed the crime, that the matter should proceed to trial.

I believe that the current practice of not allowing for hearsay testimony, 
places an unneeded burden and expense upon both the prosecuting and 
investigating agencies. This is particuliarily true in the rural areas of the 
state, where it  is both expensive and disruptive to have to assemble all 
investigating officers twice, once for grand jury and again for trial. In the 
case of my agency, the North Slope Borough, this can be particuliarly 
onerous, as we have officers stationed up to 700 miles apart.



In addition in many instances i t  is necessary for us to send another officer 
out to the village to relieve the offflcer who is required for grand jury. In 
the typical felony case, where several officers may have been involved, 
the expense and logistics become staggering.

I would strongly support your efforts to obtain legislation in this matter. 
The use of hearsay evidence in grand jury proceedings Is currently the 
norm in most of the United States, and I believe is a much needed change 
to our current system in Alaska.

Sincerely:

Director of Public Safety

CC: President Pat Shely
Alaska Association Chiefs of Police 
PO Box 307 
Valdez, AK 99686



•  Main Office (907) 224-3331

•  Police (907) 224-3338

•  Harbor (907) 224-3341

•  Telecopier (907) 224-3248

February 26, 1987

Representative Swackhammer 
Pouch V

Juneau, Ak. 99811 

(MS 3100)

Dear Representative Swackhammer:

I would like to take the opportunity to voice my support for HB 146. 
Since the removal of hearsay testimony frcm Grand Jury hearings, 

the entire indictment process has become cumbersome and much more 
costly.

Since the Grand Jury makes no determination of guilt or innocence, 
hearsay is a proper expedient which does nothing to undermine the 

rights of the accused. If I can help you promote this bill, Please 
feel free to contact me.

Sincerely,



DEPARTMENT OF PUBLIC SAFETY

C I T Y  O F  U N A L A S K A
P.O . BO X »  112

"Capilad  o i llte oA Petitions"

U N A LA SK A , A LA SK A  9 9 6 8 5  
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Fe b ru ary 25, 1987

Representative C . S wackhammer 
P. 0. Box V 
Mail Stop 3100 
Juneau, Alaska 99811

Attn: T o m  Wright

Dear Representative Swackhammer:

I w o u l d  like to express support for your efforts to al low h e arsay  
evidence in Grand J u r y  hearings. G i v e n  the emphasis being placed 
on cost reductions and in creased efficiency, admittance of h e a r­
say testimony w o u l d  be a giant step in the right direction.

The present r equirements of the G r a n d  Jury give it almost trial 
status and have c r e a t e d  a cumbersome  and expensive step in an 
already  burdened system. The Grand Jury, though, is not a trial. 
It is a hearing in w h i c h  the p r i m a r y  purpose is to determine if 
a crime has been committed. To do this, all that should really 
be n e c e ssary is the D i s tric t A t t o r n e y  to explain the statutory 
requirements and the p olice o f ficer  or investigator to present 
the facts of the case subm itted to the D.A. This w o u l d  include 
the statement (hearsay) of .the v i c t i m  and those of what e v e r  w i t­
nesses w e r e  spoken to.

W e r e  h e arsay testimony to be allowed, it would initiate a faster, 
m o r e  efficient process that w o u l d  ease the burden o n  the District 
Attorney's office. The enhanced process w o u l d  also significantly 
improve the system's e ffectiveness in rural areas if officer's 
testimony could be g iven telephonically. The combination  of 
these features would, in addition, save the system thousands of 
d o l l a r s .

Present procedures for G rand Jury hearings followed b y  the District 
A t t o r n e y  call for the victim, witnesses, officers and the D.A. to 
appear. As all hear ings for Unalaska cases are h e l d  in Anchorage,
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Represent ative Swackhammer
February 25, 1987

one case from here costs the s t a te  over $1,000 per person. 
Multiply tha t  by the number of felony cases and one gets a 
healthy f igure .  Telephonic testimony by o f f ice rs  in ru ra l  
areas could, as one can see, co n s t i tu te  a considerable savings.

The b i l l  proposed by your o f f ice  would go a long way toward r e ­
solving a problem of equa li ty  of j u s t i c e  experienced in the bush.
I have enclosed a copy of an a r t i c l e  I prepared for our local
media and sent to Senator Zharoff on th i s  problem.

Thank you for your i n t e r e s t .  We encourage and applaud your 
e f fo r t s .

Sincerely,

PGD:plb

#



BUSH JUSTICE

We are now entering a new year. A year tha t  unfortunately, nay be 
one of the more d i f f i c u l t  tha t  many State adm in is tra to rs ,*munici­
p a l i t i e s  and c i t izens  have had to deal with in a long, long time.
As is  well known, the f i s c a l  r e s t r i c t io n s  imposed by reduced reve­
nues have forced reductions in many e s sen t ia l  services .  Given the 
circumstances, such reductions can be accepted, as I'm sure capable 
administrators and consciencious employees w il l  t ry  to do more with 
less .  What cannot be accepted is  unequal rece ip t  of these e s sen t ia l  
services due to population s ize  or geographic location.

Even before the crunch, never, in my 24 years in law enforcement, 
have I seen such apparent disregard for the equal administration of 
ju s t ic e ;  less  concern for the victims of crime and socia l  in ju s t ic e s ;  
and apathy about the maintenance of the socia l  fabric ,  than displayed 
by the Alaskan ju s t ic e  system in the remote areas. Needless to say, 
the system works as well as can be expected in the golden t r ian g le  
and i t s  fr inges ( i . e . ,  Juneau, Anchorage and Fairbanks) but once one 
gets outside of easy access to the system the chances of ge t t ing  a 
f a i r  shake decrease in poroortion to the dis tance.

Here in Unalaska we have a municipal Public Safety organization to 
enforce the laws tha t  help maintain soc ia l  s t a b i l i t y  in the community. 
But th i s  is  ju s t  the f i r s t  step into the ju s t ic e  system. I t  is the 
second step tha t  f a l t e r s .

We, as a people, proudly s ta te  tha t  we are "a nation of law, not of me 
I think, though, I would be safe i r  saying th a t  a victim of a crime in. 
a remote community could dispute th a t .  Such a victim, i f  one knew hew 
the system worked, would surely amend tha t  proud phrase to read that 
we are rea l ly  a nation of do lla rs !

What I mean to say by a l l  th i s  is  tha t  the people of ru ra l ,  bush or 
remote Alaskan communities and m unic ipal i t ies  are being short-changed 
by a ju s t ic e  system th a t  apparently puts the expense of adjudicating 
a criminal suspect before concern for a victim or the impact th a t  the 
lack of e f fec t ive  prosecution has on smaller communities.

I t  sometimes sr ’prises me tha t  more c i t iz en s  are net aware of th is  
problem and tha t  there has not been a popular movement for change.
A couple of reasons may be th a t  unless one becomes a victim of a crime 
one tends to be unaware of the impact such 3n incident has on another 
even a friend - with the possible exception of whatever police action 
was taken. Police action is  the second reason mentioned. Many people 
believe tha t  or.ee a suspect i s  id e n t i f ie d  or ar res ted  the case i. over 
with. That, unfortunately, i s  when the orcblem I have been decrying
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I t  appears, and I believe others  in remote law enforcement organiza­
t ions w il l  agree, that there are some rules-of-thumb th a t  the D is t r i c t  
Attorney's  o ff ice  uses for prosecution of ce r ta in  types of cases.
Rules tha t  are not generally applied in the population centers .  A 
general rules  seems to be th a t  a l l  but the most serious fe lonies  
should be reduced to misdeanors. Such fe lonies as property damage 
in excess of $500, th e f t s  of property or services exceeding $500, 
fo rger ies ,  worthless check writ ing ,  a ssau l ts ,  burg lar ies ,  druq 
possession and even some weapons v io la t ions  are quite  regularly  re ­
duced or, in some cases, plea bargained away to v i r tu a l ly  nothing.
The ra t iona le  behind th is  i s  to reduce expenses to the system. In 
felony cases the s ta tu te s  require  a Grand Jury hearing. Grand Ju r ies  
s i t  only in the population centers .  Therefore, in order to prosecute 
a felony suspect, a l l  p a r t ie s ,  suspect, defendant, o f f ic e rs  and wit­
nesses, would have to be transported to Anchorage and re turn .  From 
Unalaska th a t  could run into several thousands of d o l la rs .  Some review 
of cases must be made in l ig h t  of these expenses, but consideration 
for the do l la rs  saved must be weighed against the long-term impact of 
weak prosecution on communities. I f  the system cannot improve on th is  
we must look to change the requirements of the system.

Misdemeanor cases are dea lt  with in a manner s im ilar  to fe lon ies .  This 
is  espec ia l ly  so in cases where the offense was serious enough to warra. 
j a i l  time. Many small communities have e i th e r  no f a c i l i t i e s  or small 
ones limited by space, personnel or c o n t r a c t , . to very minimal sentences 
Again, e f fo r t s  seem to be made to keep sentences minimal. This, to 
reduce the expense of having to t ransport  longer-termed sentences to 
a cen tra l  f a c i l i t y .

All th i s  i s ,  of course, very f ru s t ra t in g  to those of us in lav/ en fo rce­
ment. Worse, though, i s  tha t  i t  i s  a d is -se rv ice  to the victims and cc 
the community. Victims are often l e f t  wondering what ju s t ic e  is  a l l  
about and the community remains exposed to a criminal,  or po ten t ia l  
criminal, v/ho has ju s t  had the notion reinforced th a t  he can do ju s t  
about as he pleases. Law enforcement personnel too are given cause 
to wonder a t  the perspective and ra t io n a le  of the system of which 
they are the f i r s t  s tep. For, a f t e r  the judges and a t to rn ie s  have 
packed up and l e f t ,  they remain to t ry  to explain to a questioning 
c i t i z e n  why so-and-so was l e t  go; or what happened to the guy v/ho 
ripped off  the money? A doubt then i s  placed in the minds of resident.; 
about the effectiveness of local  enforcement.

When one takes the to ta l  impact on the local socia l  s t ruc tu re  of the 
victims' sense of a lack of e f fec t ive  ju s t ic e ,  the reinforcement of 
perceived immunity by defendants, the c i t iz en s  questioning of r e su l t s  
and the f ru s t ra t io n  of enforcement personnel, one can almost hear 
the rending and tear ing of th a t  fabric  of law which binds a community 
of people in any society.
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I do not intend th i s  to be an open condemnation of any individual 
or o f f ic e .  The Office of the D is t r i c t  Attorney has so very much to 
do with so very l i t t l e ,  given the enormous geographic area of 
r e sp o n s ib i l i ty .  Individual a t to rn ie s  often put out a great  deai 
of e f fo r t  to  do what they can within the framework of responsib i­
l i t i e s ,  f i s c a l  r e s t r a in t s  and rules-of-thumb. In addition, many of 
the same problems faced by the D is t r ic t  Attorney are re f lec ted  and 
magnified in the Public Defender's o f f ic e .  What I am attempting to 
do i s  to s t imulate awareness of discrepancies in the system tha t  
place a g rea ter  burden on the service provider and presents an unequal 
and unfa ir  d i s t r ib u t io n  of ju s t ic e  to Alaska c i t izen s ,  ju s t  because 
they are away from the system center .

Neither do I wish to c r i t i z e  without o ffer ing  a t  l e a s t  a possible ,  
p a r t i a l  so lu t ion .  Since the g re a te s t  stumbling block is  with ex­
penses re la t iv e  to required Grand Jury hearings, why not amend the 
law? As mentioned, the present law requires the attorney, a r res t ing  
o f f i c e r ,  victim and witnesses be present.  This i s  not only expensive 
but redundant. The purpose of a Grand Jury is  to determine only tha t  
a crime has occurred. I t  i s  not a t r i a l .  The rea l  need for a l l  those 
p a r t ic ip an ts  i s  doubtful. The law could - and should - be amended to 
require only the D is t r i c t  Attorney and the investigating  o f f i c e r  to 
present the fac ts  of the incident .  Many, i f  not most, other s ta te s  
function well in th is  manner. Were the law to be so amended, i t  would 
be but a simple and log ica l  s tep to allow telephonic testimony from 
o f f ic e rs  in the remote communities. In th is  manner, many of the in­
equ i t ie s  pointed out could be overcome.

Whatever the eventual so lu t ion ,  something needs to be done. I t  may, 
however, take the concern and voices of many to get i t  s ta r ted .

Peter G. Davis 
Director,
Unalaska Department of Public 
Safety



The following is  a short  summary of the data I
co l lec ted  regarding the use of grand ju r i e s  for i n i t i a t i n g  
criminal charges in the United S ta tes .  A d e ta i led  l i s t  of each 
s t a t e ' s  approach to the use of the grand jury  ip attached.

One s t a t e ,  Connecticut, has abolished the grand ju ry
fo r  reviewing evidence in criminal c a s e s .1/ Several other
s ta te s  use the grand ju ry  only r a r e ly .  These s ta te s  include 
C a l i fo rn ia ,  Kansas, Michigan, Nebraska, ,  Vermont, Washington, 
and Wisconsin. There are various reafeons for  th i s .  The
Califo rn ia  Supreme Court has held th a t  a defendant has a r ig h t  
to a preliminary hearing, even, a f te r ,  an ind ic tment, “on equal 
p ro tec t ion  grounds; since • th a t  decision the grand jury  i s  
ra re ly  used except in complicated fraud cases. In Wisconsin, a 
preliminary hearing i s  also required  in a l l  cases,  including 
those which are charged by the grand ju ry .  Thus there  i s  
l i t t l e  reason fo r  the prosecutor to convene a grand ju ry .  In 
Washington, cases may proceed by indictment or information, a t  
the d isc re t io n  of the prosecution; the prosecution there finds 
i t  most expedient to avoid grand j u r i e s .

*

Several s t a t e s '  c o n s t i tu t io n s  require  ca p i ta l  cases 
to be submitted to the grand ju ry ,  while other fe lon ies  may be 
in s t i t u t e d  by information or indictment. These s t a t e s  include 
F lor ida ,  Georgia, Louisiana, Massachusetts, North Carolina, 
Ohio, Rhode Is land ,  and West V irg in ia .  Whether the defendant 
has a r ig h t  to an indictment in  other fe lon ie s ,  or whether the 
prosecution may choose the means, va r ie s  by s t a t e .

In some s ta te s  the use of a grand jury  var ies  by c i ty  
or county. In Pennsylvania a few counties s t i l l  use the grand 
ju ry  reg u la r ly ,  while the majority  of cases proceed with 
information and preliminary hearing. In large c i t i e s  in 
Indiana the grand ju ry  meets reg u la r ly .  In small communities a 
grand ju ry  i s  ra re ly  convened.

1/ Connecticut s t i l l  has a one person inves t iga t ive  grand 
jury .



M a n y  states continue to use grand juries in the great 
m a j ority of cases. In N e w  York, all felonies are sub mitted to 
the grand jury except those w h e r e  there is a n e g o t i a t e d  plea. 
In Texas all felonies are s u b m itted to g rand jury. In Ohio and 
several southern states, the m a j o r i t y  of cases are submitt ed to 
the g ran d jury.

You also r e q u e s t e d  inform a t i o n  about the use of 
h e a r s a y  at the grand jury in other jurisdictions. In the 
m a j o r i t y  of states, h e a r s a y  m a y  be p r e s e n t e d  to the g rand jury. 
In 44 jurisdictions some h e arsay  is allowed. In mariy states an 
indictment m a y  be b a s e d  solely o n  h e a r s a y . 2/ In others some 
forms of h e a r s a y  are allowed, a nd these are set forth b y
statute or r u l e . 3/

The authority  for u s e  o f  h e a r s a y  varies widely. In 
some jurisdic tions there is s t a t u t o r y  autho r i z a t i o n  for use of 
h e a r s a y . 4/ In others, court rules set forth a u t h o r i z a t i o n . 5/ 
In m a n y  states h e arsay use is the c o m m o n  practice, and often 
there is no way for a defendant to k n o w  w h e t h e r  it w a s  used, or 
to raise the issue. 6/ In the m a j o r i t y  of states, case law
provides authority for use of h e a r s a y  at the grand j u r y . 7/

* <(.
A l a s k a  has some-, c o m p a n y  in. its -.rule d i s a l l o w i n g  

h e a r s a y  at the grand jury. Tdaho, Nevada, Oklahoma, and South 
Dakota have rules or statutes p r o v i d i n g  that the rules of
evidence apply at the grand jury. A l l  four of these states 
allow the p rosecutio n to choose w h e t h e r  to p r o c e e d  b y
indictment or information. A l a s k a  appears to be alone in
requir ing a grand jury i ndictment unless w a i v e d  by the
defendant, end at the same time d i s a l l o w i n g  most hearsay.

ADC/gb -07

2/ E.g.

3/ E.g.

4/ E.g.

5/ E.g.

6/ E.g.

7/ E.g.
Jersey, Tennessee, Texas.



Arizona: Indictment or information a t  d isc re t ion  of
prosecution Crim. R. 13.1 e t  seq .;
Hearsay allowed. Franzi v, Superior Court, 679 P .2d 1043
(1984) .

Alabama: Generally grand jury in d ic t s ;  occasionally
information used;
Hearsay allowed. S ta te  ex r e l  Baxley v. Strawbridge, 296
So,2d 779 (1974).

Arkansas: Indictment or information a t  d isc re t ion  of
prosecution; grand ju r i e s  r a re ly  convened;
Hearsay -  Commonly used.

C al i fo rn ia :  Preliminary hearing required in  a l l  cases; grand
ju r ie s  ra re ly  used;
Hearsay allowed.

Colorado: Indictment or information a t  d isc re t ion  of
prosecution; grand ju r ie s  r a re ly  convened;
Hearsay allowed.

Connecticut: Grand jury abolished. ^  jj
♦ * »* •

Delaware: Indictment or information ' a t  d isc re t ion  of
prosecution; ~
Hearsay allowed. Crim. Rules 5 & 6.

F lorida:  Capital  cases - indictment required; other fe lon ies  -
Information mainly used;
Hearsay allowed.

Georgia: Indictment required in  c a p i ta l  cases; defendant has
r ig h t  to indictment in a l l  cases,  but may waive;
Hearsay: Police o f f i c e r  may t e s t i f y  to hearsay.

Hawaii: Indictment or information i f  defendant waives
inda.ctment;
Hearsay may be used i f  d i r e c t  evidence unavailable or i t  
i s  demonstrably inconvenient to present  d i r e c t  evidence.

Idaho: Indictment or information a t  d isc re t io n  of
prosecution;
Hearsay not allowed. Crim. R. 6 ( f ) .

I l l i n o i s :  Indictment required fo r  fe lon ies  unless waived by
defendant;
Hearsay allowed. People v. W i l l i e , 388 N.E. 2d 102
(1979) .



Indiana: Indictment or information a t  d isc re t io n  of
prosecution; in large c i t i e s  the grand jury  meets 
regu la r ly ;
Hearsay allowed (no way to o b j e c t ) .

Iowa: Indictment or information a t  p rosecu tor 's  d i s c re t io n ;
grand jury -  seldom used;
Hearsay allowed.

Kansas: Grand jury r a r e ; probable cause es tab l ished  by
a f f id a v i t  attached to charging document;
Hearsay presumably allowed.

Kentucky: All fe lon ies  indic ted  unless waived by defendant: 
(Crim. R. 6.02)
Hearsay allowed. Crim R. 5.10.

Louisiana: Capital  cases must be ind ic ted ;  other fe lon ies
use indictments or information a t  d isc re t io n  of 
prosecution;
Hearsay allowed. Code §442 - Indictment may not be
overturned for  i l l e g a l  evidence.

; { ; ; , ii :Maine: Indictment required-unless waived by defendant;
Hearsay allowed. (Rules of Evidence do not apply) .

Maryland: Indictment or information a t  d isc re t io n  of 
prosecution;
Hearsay allowed.

Massachusetts: Indictment required for  c a p i t a l  cases; other 
fe lon ies  use indictment unless defendant waives;
Hearsay allowed. Com, v. Gibson, 333 N.E.’2d 400 (1975) .

Michigan: Indictment or information a t  d isc re t io n  of
prosecution; grand jury ra re ;
Hearsay allowed.

Minnesota: Indictment required in  l i f e  imprisonment cases;
other  fe lon ies  a t  prosecutions '  d isc re t io n ;
Hearsay l imited . Rule 18.06.

M iss iss ipp i :  Indictment required unless waived by defendant;
Hearsay allowed.

Missouri: Indictment or information a t  d isc re t io n  of
prosecution use var ies  widely by county;
Hearsay allowed.

Montana: Indictment or information a t  d isc re t io n  of
prosecution;
Hearsay l imited. § ^ -11 -314 .
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Nebraska: Indictment or information a t  d isc re t io n  of 
prosecution; grand jury  ra re ;
Hearsay allowed.

Nevada: Indictment or information a t  d isc re t io n  of
prosecution;
Hearsay not allowed. NRS 172.135(2).

New Hampshire: Indictment required unless waived by defendant;
Hearsay allowed. S ta te  v. Blake, 305 A.2d 300 (1973).

New Jersey:  Indictment required unless waived by defendant;
Hearsay allowed. S ta te  v. P r i c e , 260 A.2d 877 (1970).

New Mexico: Indictment or information a t  d isc re t io n  of s t a t e
Hearsay allowed. Maldonado v. S ta te ,  604 P .2d 363. 
(1979) .

New York: All felonies  ind ic ted  unless there  is  negotia ted  
plea;
Hearsay l imited . Crim. Pro. Code § 190.30.

No. Carolina: Indictment required in  c a p i t a l  cases and i f
defendant not represented; in o ther  felionies defendant may 
waive;
Hearsay allowed; Grand jury hearing i s  not t ran sc r ib ed ,  
no DA goes to grand jury -  anything goes.

No. Dakota: 99% cases by Information; prosecution may choose
...grand jury;
Hearsay allowed.

Ohio: Indictment required in c a p i t a l  cases and where
defendant not represented; o ther  fe lon ies  -  defendant may 
waive -  80% felonies  are ind ic ted ;
Hearsay allowed, and some indictments are based soley on 
hearsay.

Oklahoma: Indictment or information a t  d isc re t io n  of 
prosecution;
Hearsay inadmissable except as allowed by general ru le s  of 
evidence.

Oregon: Indictment required unless waived by defendant;
Hearsay: l imited use -  (1) repo r ts  of experts ,  (2)
a f f id a v i t s  of witness -  i f  good cause shown to court  th a t  
witness cannot appear.

Pennsylvania: Use of grand jury depends on county; most
counties use information;
Hearsay allowed.



Rhode Is land: Indictment required in c a p i ta l  cases; l i f e
imprisonment - indictment required unless defendant, 
s t a t e ,  and court waive; o ther  fe lon ies  a t  d isc re t ion  of 
prosecution;
Hearsay allowed.

So. Carolina: Indictment required unless defendant waives and
pleads gu i l ty ;
Hearsay allowed (anything go es ) .

So. Dakota: Indictment or information a t  d isc re t io n  of
prosecution;
Rules of Evidence apply a t  grand jury .

Tennessee: Indictment for fe lon ies  and misdemeanors;
Hearsay allowed. State v. Gonzales, 638 S.W.2d 841 
(1982).

Texas: All fe lon ies  indicted;
Hearsay allowed. Carr v. S t a t e , 600 S.W.2d 816.

Utah: Indictment or information. a t  p rosecution 's
d isc re t ion ;  grand jury ra re ;  - 
Hearsay allowed. <<

Vermont: Indictment or information a t  option of prosecution;
grand jury ra re ly  convened;
Hearsay allowed.

Virginia:  Indictment required unless waived by defendant 
(§ 1 2 - 2 - 2 0 0 ) ;
Hearsay allowed -  generally  only hearsay heard by grand 
jury.

W. Virginia:  Capital cases must be ind ic ted ;  others  go to
grand jury unless defendant waives (and usually  only for 
p l e a ) ;
Hearsay allowed.

Washington: Indictment or information a t  d isc re t io n  of
prosecution; grand jury ra re ;
Hearsay allowed.

Wisconsin: Preliminary hearings required in a l l  cases -  no
longer use grand jury ,  except in "John Doe" proceedings; 
Hearsay allowed.

Wyoming: Discretion of prosecution as to  indictment or
information; grand jury ra re ly  used;
Hearsay allowed.



6 Criminal Rules

(r) Admissibility of Evidence. Evidence which would be 
legally admissible at trial shall be admissible before the grand 
jury. In appropriate cases, however, witnesses may be presented 
to summarize admissible evidence if the admissible evidence will 
be available at trial. Hearsay evidence shall not be presented to 
the grand jury absent compelling justification for its introduc­
tion. If hearsay evidence is presented to the grand jury, the 
reasons for its use shall be stated on the record.

(s) Discharge and Excuse. A grand jury shall serve until 
discharged by the presiding superior court judge of the judicial 
district but no grand jury may serve more, than 5 months, un­
less for good cause such period is extended. The tenure and 
powers of a grand jury are not affected by the beginning or 
expiration of a term of court. At any time forjcause shown the 
presiding judge may excuse a juror either temporarily or per­
manently, and in the latter event said judge may impanel 
another person in place of the juror excused.

(t) Delegation of Duties. Whenever a superior court is 
sitting other than where the presiding judge is sitting, the presid­
ing judge may delegate his duties under this rule to another 
superior court judge. (Amended by Supreme Court Order 136 
dated August 27, 1971; by Supreme Court Order 136A dated 
September 13, 1971; by Amendment No. 1 to Sdpreme Court 
Order 136 dated October 17, 1972; by Supreme Court Order 
146 effective October 31, 1971; by Amendment No. 1 to Su­
preme Court Order 146 effective October 31, 1971; by 
Supreme Court Order 157 effective February 15, 1973; by
Supreme Court Order 216 effective October 1, 1975; by
Supreme Court Order 261 effective December 30, 1976; by 
Supreme Court Order 539 effective October 1, 1982; by
Supreme Court Order 706 effective May 21, 1986; and by 
Supreme Court Order 711 effective September 15, 1986)

( c )  C R O S S  R E F E R E N C E :  C r im .  F o r m  1 2
( d )  C R O S S  R E F E R E N C E S :  C r im .  F o r m s  1 1 . 1 2
( h )  C R O S S  R E F E R E N C E S :  A S  1 2 . 4 0 . 0 3 0 ;  A S  1 2 . 4 0 . 0 4 0 ;  A S  1 2 . 4 0 . 0 5 0 ;  A S  

1 2 . 4 0 . 0 6 0
( i)  C R O S S  R E F E R E N C E :  A S  1 2 . 4 0 . 0 7 0  
(I) C R O S S  R E F E R E N C E :  A S  1 2 . 4 0 . 0 9 0  
( o )  C R O S S  R E F E R E N C E :  C r im .  F o r m  13
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( n )  S im ila r  to rod. R. (.'rim . I’. O il)

1 W r ig h t . f e d e r a l P rac t ice  an d  P ro ­

ced u re  5 i  1 0  ( 1 9 6 9 )

4 2  C .J .S . In d ic tm e n ts  and  In fo rm a ­

t io n s § §  2 4 .  2 8 ( 1 9 4 4 1

41 A m . Ju r . 2d  In d ic tm e n ts  and  

In fo rm a t io n s 2 1 - 2 2 ( 1 9 6 8 )

l ( | )  and  ( r )  4 2  C J .S .  In d ic tm e n t s  

and  In fo rm a t io n s  $ 2 0 9  ( 19 4 4 )

4 1  Am. Ju r . 2d In d ic tm e n ts  and  

in fo rm a t io n s  t j§  2 3 2 - 2 4 1  1 1 9 6 8 )

t s )  S im ila r  to  F e d . R . C rim . P . 6 tg )

I W righ t. F e d e ra l P ra c t ic e  an d  P ro ­

cedu re  § i  12  ( 1 9 6 9 )

3 8  C .J .S . G rand  Ju r ie s  31 - 3 2  

( 1 9 4 3 )

3 8  A m . Ju r . 2d  G rand  Ju ry  ^ 10 

( 1 9 6 8 )

Cases

I. G rand  Ju ry  P ro ce ed in g s 

A. In  G enera l 

l i .  S e le c t in g  an d  C o n ven in g  

G rand  Ju ry  

C . S u f f ic ie n c y  o f  e v id en ce  

I ) . H ea rsay  T e st im o n y  

F .  R eco rd  o f  P ro ceed in g s

I. Grand Jury Proceedings

A. In  G enera l

In d ic tm e n t w a s no t sub jec t to  d is ­

m issa l w here  reco rd  show ed  th a t a f te r  

d e d u c t in g  th e  one  ju ro r  not q u a lif ie d  

to se rve  a s g rand  ju ro r . a m a jo r ity  o f  

the g ra n d  ju ro r s  had  co n cu rred  in f in d in g  

the in d ic tm en t . C raw fo rd  v . S ta te . Op. 

No. 3 1 2 .  4 0 8  P 2 d  1 0 0 2  (A la sk a  1 9 6 5 ) .

A n  in d ic tm en t is no t d e fe c t iv e  w here  

a g ra n d  ju r y  fo rem an  se rve s fo r a few  

m o n th s , is te m p o ra r ily  e x c u sed , and

then  re su m e s se rv ice  a few  m o n th s 

la te r . M ille r v . S ta te . Op. No. 5 8 9 .  

4 6 2  P 2 d  4 2 1  (A la sk a  1 9 6 9 ) .

D is t r ic t  a t to rn e y 's  s ta te m e n ts  to 

g rand  ju r y  d id  not c o n s t itu te  an  

im p rope r a tte m p t to in f lu en c e  grand  

ju r y . C o lem an  v . S ta te . Op. No. 1 2 8 8 . 

5 5 3  P 2d  4 0  (A la sk a  1 9 7 6 ) .

I h is  ru le  d o e s not p ro h ib it  ad m iss io n  

b e fo re  g rand  ju r y  o f  e v id en ce  o f  

d e fe n d an t 's  s i le n c e  a f te r  a rre s t . C o lem an  

v . S t a te . Op. No. 1 2 8 8 .  5 5 3  P 2d  4 0  

(A la sk a  1 9 7 6 ) .

In d ic tm en t need  not s ta te  e ve ry  e le ­

m ent o f  c r im e  s in c e  re co rd s o f  grand  

ju r y  p ro ce ed in g s a re  a v a i la b le  to 

d e fe n d an t . P e te rson  v . S ta te . Op. No. 

141 1 . 5 6 2  P 2 d  1 3 5 0  (A la sk a  1 9 7 7 ) .

G rand  ju r y ’s  d e te rm in a t io n  th a t it 

w ou ld  not hear d e fen d an t d id  no t in ­

v a lid a te  the in d ic tm en t . W ebb v . S ta te . 

Op. N o. 1 6 3 8 .  5 8 0  P 2d  2 9 5  (A la sk a

1 9 7 8 ) .

T h is  ru le  im p o se s  o n  th e  p ro se cu to r 

a d u ty  to d isc lo se  e x c u lp a to ry  e v id en ce  

to the g rand  ju r y .  F r in k  v . S la t e . Op. No. 

1 8 7 0 . 5 9 7  P 2 d  1 5 4  (A la sk a  1 9 7 9 ) .

A peace o f f ic e r  te s t if y in g  b e fo re  a 

g rand  ju r y  m ay  p resen t a u to p sy  repo rt 

o f  d o c to r  m d  b a ll is t ic s  repo rt o f  lab  

te c h n ic ia n , and  m ay  an sw e r  q u e st io n s 

abo u t su ch  re p o r ts , b u t th e  o f f ic e r  m ay 

not o f fe r  fa r -ran g in g  o p in io n s  ab o u t how  

she  th in k s  an  exp e rt w o u ld  an sw e r  

h y p o th e t ic a l q u e s t io n s . F r in k  v . S ta te , 

Op. N o. 1 8 7 0 . 5 9 7  P 2d  1 5 4  (A la sk a

1 9 7 9 ) .

A peace  o ff ic e r  m ay  no t te s t ify  

b e fo re  a g rand  ju r y  co n ce rn in g  the co n ­

ten ts o f  an  a u to p sy  o r la b  repo rt u n le s s  

the rep o r ts  are  p re sen ted  to the grand  

ju ry . F r in k  v . S ta te , Op. No. 1 8 7 0 ,  

5 9 7  P 2 d  7 5 4  (A la sk a  1 9 7 9 ) .

P ro se cu to r  d id  no t b reach  the d u ty  

im po sed  b y  th is  ru le  by  no t in fo rm in g
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W lk re  a h ea rsay  ad m iss io n  o f  the  

d e fe n d a n t 's  co m p an io n  in  crim e is  

p ro p er ly  a d m itted  b e fo re  a grand  ju r y ,  

a n d  th e  s ta tem en t is  co rrobo rated  by 

o th e r  e v id e n c e , th e  e v id en ce  is  su ff ic ie n t 

to  su p p o rt an  in d ic tm e n t . G a lau ska  v . 

S t a te , Op. N o. 1 0 9 4 .  5 2 7  P2d  4 5 9  

(A la sk a  1 9 7 4 ) .

1 T h e  a ic rc  e xp e n se  o f  tran sp o rta t io n  

'j o f  o u t o f  s ta te  w itn e s se s  is  no t a com -

ij  p o llin g  re a so n  fo r the u se o f  hearsay

. u nd e r  th is  ru le . S t a te  v. G ie ffo ls , Op.

^  N o. 1 3 0 9 .  5 5 4  P 2d  4 6 0  (A la sk a  1 9 7 6 ) .

W here h ea rsay  te st im o n y  before  

g rand  ju r y  w a s  e ith e r  p e riphe ra l o r 

cu m u la t iv e  to d ire c t te s t im o n y , it d id  

no t in v a lid a te  the in d ic tm en t . W ebb 

v . S ta te . O p. No. 1 6 3 8 .  5 8 0  P2d  2 9 5  

(A la sk a  1 9 7 8 ) .

N e ithe r the co st o f  com pen sa tin g  

an  e xp e r t  w itn e s s  lo r  h is  t im e  nor the 

m ere e xp e n se  o f  tran sp o rta t io n  arc 

su f f ic ie n t  re a so n s fo r the  adm issio n  

o f  h ea rsay  e v id en ce  in a g rand  ju r y  

p ro ce ed in g . M etier v . S ta te . Op. No.

1 6 7 8 . 5 8 1  P 2d  6 6 9  (A la sk a ) .

A d m iss io n  m ade b \ a d e fend an t is  

a d m is s ib le  a g a in s t  h im  bu t no t aga in st 

co -d e fe n d an t and  sh o u ld  no t he pre­

se n ted  to g rand  ju r y  a s  su ch , ab sen t 

co m p c llin c  ju s t i f ic a t io n . S ta te  v. T ay lo r , 

Op. N o. 1 4 5 7 ,  5 6 6  P 2d  1 0 1 6  (A la sk a  

1 9 7 7 ) .

T h e  u se  o f  in ad m iss ib le  hearsay 

ev id en ce  b e fo re  a g la n d  ju r y  w ill not 

v it ia te  the in d ic tm en t i f  o th e r  ev idence  

w a s  p re sen ted  w h ic h  ju s t i f ie d  the in d ic t ­

m en t . G ie f fe ls  v . S ta te , Op. No. 1 7 8 7 ,  

5 9 0  P 2d  5 5  (A la sk a  1 9 7 9 ) :  G ia co m azz i 

v . S ta te , Op. No. 2 4 0 4 .  6 3 3  P2d  2 1 8  

(A la sk a  1 9 8 1 ) .

W here th ere  w a s  su f f ic ie n t  ad m iss ib le  

e v id en ce  p re sen ted  to g rand  ju r y  to 

ju s t i f y  a co n v ic t io n  i f  u ncon trad ic ted  or 

u n e x p la in e d , the ad m iss io n  o f  hearsay 

w a s  n o t c r it ic a l to th e  re tu rn  o f  a true

b i l l .  F r in k  v . S ta te . O p. No. 1 8 7 0 . 5 9 7  

P 2 d  1 5 4  (A la sk a  1 9 7 9 ) .

W hen  h ea rsay  e v id en ce  h a s  been 

p re sen te d  to  a g rand  ju r y ,  ch a rac te r 

e v id en c e  co n ce rn in g  the h ea rsay  d ec la r ­

a n t ' s  c r e d ib ili ty  is  p e rm iss ib le  to the 

sa m e  e x te n t to w h ic h  it w o u ld  be 

p e rm is s ib le  a t  tr ia l had the d e c la ra n t 's  

c h a ra c te r  been  ch a lle n g ed . P u tn am  v. 

S t a t e .  Op. No. 2 2 5 1 .  6 2 9  P 2d  3 5  (A la sk a  

1 9 8 1 ) .

W hen te s t im o n y  is  o f fe red  m ere ly  

to e s ta b lish  th e  fact th a t a sta tem en t 

w a s  m ade an d  no t to  prove th e  tru th  

o f  th e  m a tte r  s ta ted , the h ea rsay  ru le  

d o e s  no t a p p lv . Pu tn am  v. S ta te . Op. 

N o . 2 2 5 1 . 6 2 9  P2d  3 5  (A la sk a  1 9 8 0 ) .

M ere fa c t  that d e c la ra n t w a s  p a r t i­

c ip a t in g  in a re s id e n t ia l d rug  trea tm en t 

p ro g ram  d id  no t e s ta b lish  th e  co m p e l­

lin g  need  n ece ssa ry  to ad m it h is  d ec la r ­

a t io n  a s  h ea rsay  te st im o n y  b e fo re  the 

g r a n d  ju r y . L o fq u is t  v . S ta le , O p. No. 

2 0 3 ,  6 5 6  P 2d  1 2 2 2  (A la sk a  A pp . 1 9 8 3 ) .

P ro se cu to r  d id  not e rr  in  no t a llo w in g  

p o lic e  o f f ic e r  to respond  to g ra nd  ju r o r ’s 

q u e s t io n  co n ce rn in g  the w h e re a b o u ts  ot 

a n o th e r  p o ss ib le  su sp ec t at the tim e o i 

th e  in c id en t in  q u e s . io n  on  the b a s is  that 

the  re spon se  w ou ld  lie  h ea rsay . W ilk ie  

v . S t a t e ,  Op. No. 5 9 9 .  7 1 5  P 2 d  1 1 9 9  

(A la s k a  A pp. 1 9 8 6 ) .

F a ilu r e  to  sta te  on  the reeo rd  the 

r e a so n  fo r u s in g  hearsay  e v id en ce  in  the 

fo rm  o f  a w r it te n  la b o ra to ry  a n a ly s is  

r a th e r  th an  live  te s t im o n y  w a s  n o t erro r. 

G ib so n  v. S ta te , Op. No. 6 2 1 ,  7 1 9  P2d  

6 8 7  (A la sk a  A pp . 1 9 8 6 ) .

H ea rsay  e v id en ce  in  the fo rm  o f  a 

w r it t e n  la b o ra to ry  a n a ly s is  w a s  a d m iss ­

ib le  at erand  ju r v  p ro ceed in g . G ib son  

v . S ta te .’ O p. N o. 6 2 1 ,  7 1 9  P 2 d  6 8 7  

(A la sk a  A pp . 1 9 8 6 ) .

T e s t im o n y  o f  s ta tem en ts  m ade by 

a l le g e d  ch ild  ab u se  v ic t im  w a s  hea rsay

Alaska It of (_' Supp. No. 52 8-86 Atmos CrR 8-1
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G r a n d  j u r y  
r e fo r m

By G. Kwai Edwcjda

. THE ALMEA LEflB- LATHEE to Bully racaptataa ■hoe of tha beofti to b* gaktea feaBowfeg hearsay tetiknony to Va coreidtred by Aleman grand Juries. TMe ralhaticn Is ta| trrenlue.| HaorMy is a watemsx M to t̂ant a wtmeai fans heart others •ay. It la a serandhand raport riven nod* oath, nidt at a no- fca officer taetifytng about whrt *e victim tort the offlccr. Car- rent stats prectica raqHna the victim to pencstally appear tad tMdfy before the grand Jay.It baa taken the ttvsma of cbflri ohm to n&-< encore the problem wfeb car- i ex practice. The emotional l kuma srfferad by jwufcfui vic- t me la samactdng that meat pao- I ■ can imdaratand and lympn- l dae with. The putafec gsesrsUy i mb dale vahM b requiring j tang victims to recmX to i ringers on ao many ntnrima t dr traumatic erpnkoai. Ueo- i fy the victims must not only tad their parents, but aleo the Inm- Ufa ting oiBcera, than thapnwe- cutor, next the grand Jury and tt- oally the Jury itself at the trioL It Is dttle wonder that parwu are rafcurtint n let their cbUdren fca auhjacted to web a never endtnf ordeal.

ACTUALLY, the traauaa and taoaamdaoca Is n- pnrtancad by virtually all crlmi- oal victims, not Just children. Nfcaa o< *s *et*ma or witnesses rinaid be put tc aey pw-ler In-
Grand Jury procasdhiga are not the aama aa a trial and should not be subject to the same rules. To traat It aa a mhdtrtal aud re­strict bcraaay avldanca makea (he Joffldal eyssem tamacaasar- Hr empanel nt and hurdssaome.It tale bean pofcxad out by the acate'a chief prosecutor, Dan Hickey, that Alaska “has the last restrictive rules aurnxmd- tag praawastlnn at evideoca to aimad Juries o( any acata b tbs

mHmi (■
hat correctly do- Alaska procedure as and tncradibly Aa Hickey porttsout, under current practice at raohfiXtbg beereey “it would coat fJJKDfz o bring witnesses (rcm Unahaat to Aachenge to testify In a BDG'turgJery case."UnJortuna aly, tha legislature currently set us prtxae to restrict tbs altuatbaa to aahlch such hear- ay testimony can ha uaed at the (rand Jury. Ttaa, It la now segu­ing over the nge at which victims riwuld be excuaad from peraorv- . ally testifying before (bo grand 

t  J»V.J instead of arguing over age, da legislature mould be asking • ttsctf why Alssks It preventing hearsay taatimaoy before the j grand Jury at all.
■ FEOEEAL CtJUETT in ‘ tint, have alwayi aBowedi  < ! ■ ■ ■  W T C  E1WEJTI aJJAnwarsay before tha graod Jury. pHlatorlotDy, this has abo been I da pnetleo In the courti of all Luther suits. Tha Inraitlpttive 

1 officer taatlflea under oath what *ht was tort by tbs victim and I then answers all quastiooa which- these prrjgsx may have about -. the wltnsa  and the eventa. Ifthey ao detire, members of the grand Jury can call additional stow s . Inr biding tire victims. I They retata that power, j Under the federal system, (paid Jury proceedings are(gaaiisl to their real purpose; a crosscheck of representatives of ! the ts±Hc to determine whether ; sufficient evidence has been found from in Investigation to | warrant requiring the suspects of > criminal activity to be placed on • pobttc trial for a crime, i Allowing a grand Jury totabctoo hearsay doee not weakai a de­fendant's right to confront and crots examine his accusers at [ triaL It merely stmunhnea the ( Investigative process, miking It- more efficient from both a time i sol monetary sundpotnt. It also { makes the proceaa leae tsirdeo- | some to victims and Innocent by- % gtmdcri.• Rather than Hmttfcig the ritua- tiana In which hearsay can be csed. Alaska's legislature tissild Join the majortty of other states anti allow beereey testimony be­fore the grand Jury b all cnml-

G. Kent Edwards was attor­ney general tor the Sate oI Alaska from IStB to 1970. From 1971 to 1977be v is US. attorney for Alaska. Edwards Is now m private practice.
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A l a s k a  A s s o c i a t i o n  C h ie f s  o f  P o l ic e

625 C Street • Anchorage. Alaska 99501 

March 29, 1985

Representative Alyce A. Hanley 

Pouch V

Interdepartmental Mail Stop 3100 

Juneau, Alaska 99811

Dear Representative Hanley,

Our Association conducted its Annual Meeting on March 22, 1985 in 

A n c h o r a g e .

Extensive consideration was given by the group to pending legislation. 

Of the many Bills submitted this session we identified six (6) that we 

consider to be priority legislation and worthy of our Associations 

s u p p o r t .

The legislation we support is lifted be l o w  along with a summation of 

our reasons for supporting the Bill.

(1) HB 178 Conspiracy

This legislation, if enacted, would enable law 

enforcement to initiate prosecution against 

persons planning to commit felony crimes. The 

ability to take action prior to the actual 

commission of the crime could well serve to 

protect property and save lives.

(2) HB 179 Hearsay

Currently some Bush felony cases are not pro­

secuted due to the prohibitive costs of 

gathering all of 'the required witnesses and 

the members of the Grand Jury together. Eve n  

in urban areas court time expenses for police 

witnesses appearing off duty can be substantial,

In a time of rising costs and falling revenues

this is an important consideration. Another 

concern obviously is the orderly administra­

tion of justice and the potential effect on 

the rights of those persons indicted.

We do not feel the right of the suspects would 

be abridged in any way by this legislation. 

Additionally, this procedure would increase 

the efficiency and have a positive effect on 

the cost of the justice system.

625 C  Street 

Anchorage. Alaska 99501



Criminal P r o s e c u t i o n

TH R U :

L>Ait: J u n e  10, iyofa 

FILE NO.:

TELEPHONE NO.: 4 6 5 - 3 6 7 2

SUBJECT: C r i m i n a l  C a s e  Costs

tor
/iuuij-uxatrative Services Division

In p a s t  years w e  h a v e  p e r i o d i c a l l y  p r o v i d e d  the 
Cr i mi nal D i v i s i o n  w i t h  i n f o r m a t i o n  c o n c e r n i n g  costs r e l a t e d  to 
cr i mi nal p r o s e c u t i o n  s o r t e d  by type a n d  b y  component. B e l o w  is 
the l atest i n f o r m a t i o n  for F Y  86 (which is a p r o j e c t i o n  b a s e d  
on t h r e e - q u a r t e r s  of the year), FY 85 a n d  F Y  84.

FY 86
FY 84 F Y  85 E s t i m a t e

W i t n e s s  Travel: 3 2 8,407 4 3 1,0 46 3 6 3 , 0 6 5

Wi t n e s s  Per Diem: 98,847 122,520 1 2 4 , 9 9 6

W i t n e s s  Fees: 37,640 49,828 5 2 , 3 8 9

D e p o s i t i o n s : 25,594 20,752 2 9 , 7 5 7

E xper t Witness : 69,063 158,699 63,384

M e d i c a l  Service: 13,504 14,557 12,301

P r o f e s s i o n a l  Services: 52,577 55,931 3 2 7 , 6 3 8

Y e a r  T o t a l 625,632 8 5 3 ,333 9 7 3,530

F o l l o w i n g  figures r e p r e s e n t  the same t o t a l  a b o v e  
d i s t r i b u t e d  b y  c o m p o n e n t  w i t h  p e r c e n t a g e  c h a n g e  b e t w e e n  F Y  85 
a nd p r o j e c t e d  FY 86.

E s t i m a t e d
FY 84 FY 85 FY 86 Z C h a n g e

1st J u d i c i a l 95,365 18 8,698 155,696 [17.4]-

2nd J u d i c i a l 87,007 102,692 90,564 [11.8]-

3 r d  J u d i c i a l 306,282 343,911 5 1 4 ,477 49.5 +

4 th J u d i c i a l 76,423 8 6 ,77 3 4 8 , 6 5 9 [43.93-
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pots. When the officers of the Fish and 
Game Department approached the pots on 
July 31 to conduct the search, Nathanson 
was not present, attending to his crab pots. 
There being no “person in control of the 
property or object to be searched," the of­
ficers were unable to give him the required 
notice. We think that it would frustrate 
the governmental purpose behind the regu­
lation to require the officers to hold in 
abeyance the search in order to discern the 
whereabouts of the fisherman in control or 
to arrange with him in advance for a con­
venient time to conduct the search. To do 
so would not promote effective enforce­
ment of the regulation that the doors of 
the crab pots be secured, fully open and 
bait and containers removed when the pots 
are stored in the water 72 hours in ad­
vance of the opening of the season.14

W e find, then, that the failure to notify 
Nathanson was not a violation of statute 
under the facts of this case.15

The decision is affirmed.

S T A T E  o f  A l a s k a ,  A p p e l l a n t ,

V.

T i m o t h y  L e r o y  G I E F F E L S ,  A p p e l l e e .

N o .  28 4 6 .

S u p r e m e  C o u r t  o f  A l a s k a .

A u g .  2 7 ,  1970 .

A fter the Supreme Court, 552 P.2d 
661, dismissed in part defendant’s appeal

14. Cf. United St at ex v. Ituiccll, 4 0 0  U .S .  
31 1 ,  3 1 0 ,  9 2  S . C t .  1593 ,  15 9 6 ,  3 2  L . E d . 2 d  
87 ,  0 2  ( 1 9 7 2 ) ,  i n v o l v i n g  n  w a r r a n t l e s s  s e a r c h  
in  n  f e d e r a l l y  r e g u l a t e d  i n d u s t r y ,  w h e r e  t h e  
c o u r t  s t a t e d ,

i f  i n s p e c t i o n  i s  to  he e f f e c t iv e  
a n d  s e r v e  a s  a  c r e d i b l e  d e t e r r e n t ,  u n a n ­
n o u n c e d ,  e v e n  f r e q u e n t ,  i n s p e c t i o n s  a r e  es-  
s e h t i n l .
T h o  c o n s i d e r a t i o n s  l e a d i n g  u s  to  c o n c l u d e  

t h a t  n o  n o t i c e  w a s  r e q u i r e d  u n d e r  t h e  c i r e u m -

from trial court's preliminary orders on 
ground of mootness, defendant, who was 
charged with first-degree murder and arm­
ed robbery, moved to dismiss indictment. 
The Superior Court, Third Judicial Dis­
trict, Anchorage, S. J. Buckalew, J., grant­
ed defendant’s motion and State appealed. 
The Supreme Court, Erwin, J., held that 
mere expense of transportation for e.ght 
witnesses who were out of _State wheTT 
grand jury met did not make it necessary 
for police officer to testify before grand 
jury  on- behalf of absent witnesses and 
present evidence most damaging to defend­
ant by means of hearsay.

Affirmed.
Boochever, C. J., concurred and filed 

opinion.

• I .  C r i m i n a l  L t w  0 = 1 0 2 4 ( 2 )

Supreme Court had jurisdiction over 
State’s appeal from trial court’s dismissal 
of indictment charging defendant with 
first-degree murder and armed robbery, in 
view of fact that defendant questioned le­
gal sufficiency of evidentiary basis for the 
indictment. AS 22.05.010(a)

2.  G r a n d  J u r y  0 = 3 6

F or purposes of interpreting criminal 
rule providing that hearsay evidence shall 
not be presented to grand jury "absent 
compelling justification for its introduc­
tion," word “compelling" may be equated 
with necessity. Rules of Criminal Proce­
dure, rule 6 (r).

S e c  p u b l i c a t i o n  AVords a n d  P h r a s e s  
f o r  o t h e r  j u d i c i a l  c o n s t r u c t i o n s  a n d  
d e f i n i t i o n s .

s t a n c e s  w o u l d  n o t  a p p l y  to  t h e  s e a r c h  o f  a  
ve sse l ,  b u i l d i n g  o r  o t h e r  e f f e c t s  in  w h i c h  th e  
o w n e r  w o u ld  h a v e  a r e a s o n a b l e  e x p e c t a t i o n  
o f  p r i v a c y .

15. W e  d o  n o t  r e a c h  th e  q u e s t i o n  a s  t o  th e  
a p p e l l a n t  h a v i n g  i m p l i e d ly  c o n s e n te d  to  th e  
s e a r c h  b y  a c c e p t i n g  a  l i c e n se  to  o p e r a t e  c r a b  
g e a r  i n  t h e  r e g i s t r a t i o n  a r e a .  S e c  People r .  
White, 2 5 9  C a l . A p p . 2 d  S u p p .  93 0 ,  0 5  C ul .  
R p t r .  9 2 3  ( 1 9 0 3 ) .
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A r t .  I ,  §  8 A l a s k a  S t a t u t e s

l i m i t a t i o n s  d i s c u s s e d  p r e v i o u s l y ) ;  ( h e  
r i g h t  l o  c o n f r o n t  a n d  c r o s s - e x a m i n e  
w i t n e s s e s ;  e n d  t h e  r i g h t  to  h a v e  t h e  e n t i r e  
h e a r i n g  r e c o r d e d  f o r  p u r p o s e s  o f  
a d m i n i s t r a t i v e  a p p e a l  a n d  p o t e n t i a l  
f u r t h e r  a p p e a l  lo  t h e  s u p e r i o r  c o u r t .  
M c G i n n i s  v .  S t e v e n s ,  S u p .  C t .  O p .  N o .  
1 2 0 7  ( F i l e  N o s .  2 2 5 5 ,  2 3 1 2 ) ,  5-13 P . 2 d  1221  
( 1 9 7 5 ) ;  M c G i n n i s  v.  S t e v e n s ,  S u p .  C t .  O p .  
N o .  1 5 1 7  ( F i l e  N o .  3 0 9 4 ) ,  5 7 0  P . 2 d  7 3 5  
( 1 9 7 7 ) .

T h e  A l a s k a  C o n s t i t u t i o n  a f f o r d s  <.n 
i n m a t e  o f  A l a s k a ' s  p e n a l  s y s t e m  n o  
g r e a t e r  p r o t e c t i o n  t h a n  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  in  t h e  f o l l o w i n g  r e s p e c t s ;  a  
d i s c i p l i n a r y  p r o c e e d i n g  i s  n o t  a  c r i m i n a l  
p r o c e e d i n g ,  t h u s  t h e  i n m a t e  h a s  n o  
a u t o m a t i c  r i g h t  o f  a p p e a l  to  t h e  c o u r t s  o f  
A l a s k a ;  t h e  s t a n d a r d  o f  p ro o f ,  i n  
d i s c i p l i n a r y  h e a r i n g s ,  o f  v i o l a t i o n  o f  
p r i s o n  r u l e s  i s  n o t  " b e y o n d  a  K a n  u n a b l e  
d o u b t " ;  a n d ,  w h i l e  t h e  i n m a t e  i s  u n t i t l e d  to  
a  f a i r  a n d  i m p a r t i a l  h e a r i n g ,  i t  i s  n o t  
c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e  fo r  ( b e  
b e a r i n g  lo  b e  c o n d u c t e d  b y  e m p l o y e e s  o f  
t h e  p r i s o n  s y s t e m .  M c G i n n i s  v.  S t e v e n s ,  
S u p .  C t .  O p .  N o .  1 2 0 7  ( F i l e  N o s .  2 2 5 5 ,  
2 3 1 2 ) ,  5 1 3  P .2 d  1221  ( 1 9 7 5 ) ;  M c G i n n i s  v. 
S t e v e n s ,  S u p .  C t .  O p .  N o .  1 5 1 7  t F i l e  N o .  
3 0 9 4 ) ,  5 7 0  P . 2 d  7 3 5  ( 1 9 7 7 ) .

P r i s o n e r s  w h o  a r e  s u b j e c t e d  to  m i n o r  
d i s c i p l i n a r y  a c t i o n  b y  p r i s o n  a u t h o r i t i e s  
a r e  e n t i t l e d  tn  no  m o r e  d u e  p r o c e s s  t h a n  a  
r i g h t  t o  l ie  h e a r d  b y  f a i r  a n d  i m p a r t i a l  
o l l t c i a l s  o f  t h e  p r i s o n  s y s t e m  w h o s e  
d i s p o s i t i o n  o f  t h e  m a t t e r ,  c o u p l e d  w i t h  t h e  
r e a s o n s  fo r  t h e  d e c i s i o n ,  i s  m a d e  p a i  l o f  a  
c o m p l e t e  r e c o r d .  M c G i n n i s  v, S t e v e n s ,  
S u p .  C l .  O p .  N o .  1 5 1 7  I F i l e  N o .  3 0 9 4 ) .  5 7 0  
P .2 d  7 3 5  <1977) .

T h e r e  a r e  l i m i t a t i o n s  o n  t h e  r i g h t  o f  
A l a s k a  p r i s o n e r s  t o  c a l l  w i t n e s s e s  a n d  to  
p r o d u c e  d o c u m e n t a r y  e v i d e n c e  in  t h e i r  
f a v o r ,  a n d  t h e  r i g h t  to  c o n f r o n t  a n d  
c r o s s - e x a m i n e  w i t n e s s e s .  M c G i n n i s  v.  
S t e v e n s ,  S u p .  C t .  O p .  N o .  1 5 1 7  tK i l e  N o .

D i s c i p l i n a r y  p r o c e e d i n g s  
t h r e a t e n  m a j o r  d e p r i v a t i o n s  
p r i s o n e r ’s  l i m i t e d  l i b e r t y  a n d  
w h i c h  t l o  n o t  d i s t i n g u i s h e d .
M c G i n n i s  v .  S t e v e n s ,  S u p .  C L  O n 
1 2 0 7  ( F i l e  N o s .  2 2 5 5 , 2 3 1 2 ) ,  5 1 3  P .2J  
( 1 9 7 5 ) ;  M c G i n n i s  v .  S t e v e n s ,  S u p  
N o .  1 5 1 7  ( F i l e  No.  3 0 9 4 ) ,  5 7 0  P  
(1 9 7 7 ) .

T h e  u d m i n i s t r u t i v e  
p r o v i d e d  b y  t h e  d i v i s i o n  o f  
r e g u l a t i o n s  a r c  n o t  
d e f e c t i v e .  M c G i n n i s  v .  S l c v e n 3 , S u n  
O p .  N o .  120 7  ( F i l e  N o s .  2 2 5 5 ,  2312)
P .2 d  1221 (1 9 7 5 ) ;  M c G i n n i s  v.
S u p .  C l .  Op.  N o ,  1517  ( F i l e  N o .  3094)
P .2 d  7 3 5 ( 1 9 7 7 ) .

T h e  l e s t  o f  n  p r i s o n e r ’s  r i g h t  to  
r e c e i v e  t r e a t m e n t  f o r  h e a l t h  p r o b l e m s  
o u t l i n e d  i n  n o w r i n g  v .  G o d w i n ,  551 
F . 2 d  4-1 ( 4 th  C i r .  l ' J77 ) ,  is  a n  a p p ro p r i a t e  
o n e  a n d  i t s  c r i t e r i a  h a v e  b e e n  a d o p te d  in  
d e t e r m i n i n g  q u e s t i o n s  a s  to  t h e  r i g h t  of a  
p r i s o n e r  to  r e c e i v e  p s y ch o lo g i ca l  o r  '~  
p s y c h i a t r i c  c a r e  u n d e r  t h e  p r o v i s i o n s  of AS
3 3 . 3 0 .0 2 0  a n d  3 3  3 0 .0 5 0 .  R u s t  v. S ta te  
S u p .  C t .  O p .  N o .  ItiliH I F i l e  N o .  3 1 7 2 )  5S2 
P . 2 d  134 (1 9 7 8 ) .

P u r s u a n t  l o  t h e  p r o v i s i o n s  o f  AS
3 3 . 3 0 . 0 2 0  a n d  3 3 .3 0 .0 5 0  a  p r i s o n e r  in  the  
c u s t o d y  o f  t h e  d iv i s i o n  o f  c o r r e c t io n s  h a s  
t h e  r i g h t  t o  r e c e i v e  p s y c h o lo g ica l  or 
p s y c h i a t r i c  t r e a t m e n t  i f  a  p h y s i c i a n  ur 
i4 lu - r  h e a l t h  r a r e  p r o v i d e r ,  e x e rc i s in g  
o r d i n a r y  s k i l l  a n d  c a r e  a l  t h e  t i m e  of 
' b s c r v a t i n n ,  c o n c l u d e s  w i t h  re a s o n a b le  

m e d i c a l  c e r t a i n l y  t h a t  t h e  p r is o n e r 's  
s y m p t o m s  e v i d e n c e  a  s e r i o u s  d i s e a s e  o r  1 
i n j u r y ,  t h a t  s u c h  d i s e a s e  o r  i n j u r y  is 
c u r a b l e  o r  m a y  b e  s u b s t a n t i a l l y  a l l e v ia t e d  
a n d  t h a t  t h e  p o t e n t i a l  fo r  h a r m  to the  
p r i s o n e r  b y  r e a s o n  o f  d e l a y  n r  d e n i a l  of 
c a r e  c o u ld  h e  s u b s t a n t i a l .  R u s t  v. S ta te ,  
S u p .  C l .  O p .  N o .  1(103 1 F i l e  No.  31 7 2 ) ,  582 
P . 2 d  134 (19 7 8 ) .

30941, 570 P.2d 735 11977).

Section 8. Grand Jury . No person shall be held to answer for a 
capital, or otherwise infamous crime, unless on a presentment or 
indictment of a grand jury, except in cases arising in the armed forces 
in time of war or public danger. Indictment may be waived by the 
accused. In that case the prosecution shall be by information. The 
grand jury shall consist of at least twelve citizens, a majority of whom 
concurring may return an indictment. The power of grand juries to 
investigate and make recommendations concerning the public welfare 
or safety shall never be suspended.
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C r o s s  r e f e r e n c e .  —  S e e  A S  1 2 . 4 0 .0 5 0  
a n d  n o te  t h e r e t o .

L a n g u a g e  is  i d e n t i c a l  w i t h  f e d e r a l  
i  c o n s t i t u t i o n .  —  T h e  l a n g u a g e  o f  t h i s  

sec t io n  r e l a t i n g  t o  t h e  g r a n d  j u r y  is  
id e n t ic a l  w i t h  a  l i k e  p r o v i s i o n  i n  t h e  5 t h  
a m e n d m e n t  to  tln> f o d - r a l  c o t i - t i t u t i o n .  
S t a t e  v. S h e l t o n ,  S u p .  C t .  O p .  N o .  5 0  i F i l c  
No. 59).  3tiS l ’.2d  8 1 7  i 19021.

A  v i t a l  f u n c t i o n  o f  t h e  g r a n d  j u r y  i s  
t h e  p r o t e c t i o n  o f  t h e  i n n o c e n t  a g a i n s t  
o p p re s s io n  a r  ’ u n j u s t  p r o s e c u t i o n .  S t a t e  v. 
S h e l to n ,  S u p .  C t .  O p .  N o .  5(1 ( F i l e  N o .  5!)i, 
368 P . 2d 8 1 7  11 fli'>21.

T h e  p u r p o s e  s e r v e d  l i v  g r a n d  j u r y  
i n d i c t  t.KTd is  to  g i v "  o n e  n e c u  >>d (if a  
s e r ie ' i s  o f ten  t i e -  h . -inTit  o f  h a v i n g
p r iv a t e  citi/< tis  j u d g e  w h e t h e r  t l u - i e  i -  
p ro b ab le  c a u - o  to  h o l d  t h e  a e r n s i . d  f, ,r 
l i i i l .  Th>.m et h. a l ly  tl . i • a r t s  a  c lu  c k  
u pon  t h e  <!i ' l i - t  a l to M  - y ' s  p o w e r  to
in i t i  i t e c r i :  : :. .d  j -  • . ' i  s .  . a n d  i n - n i e s
th e  pr-iti * •’>.:» o f  t in - in n -• •• tit a g a in s t  

o pp ression  an d  u i . j  i '. p ro  • u t io n . . lo b n  

Doe V .S ta le , S '.ip  C t . Op N o. TtlT 1 I ''lie  N o. 

124 0 1 ,4 5 7  r.Vfd I "  i f I  •.
Ti'.e p . n j  i it by  g i . m d  j u r y

i r . d k t i 11 is to  g :  o ie -  a c r u  •■ <! o f  a
se r io u s  o f .  i. ■ t ! . »  I !’,t  o f  h a v i i . , ;
p r i v a V  i d ' -  n  j " v . !  - ' I n r  t h e r e  is
p ro b a b le  c ." i  • t "  h o ld  t h e  a e c u - e d  lo r  
t n d . T b e  g i . e i  I j u r y  p r o t e c t s  t h e  i n n o c e n t  
from u n ju  ‘ |  ■ o e d i t i o n  h y  a c t i n g  a s  a  
check o n  t!.. p i >. . e d i t o r .  A d a m s  v. S t a t e ,  
S u p  C t .  O p  N o  l s i ;  i i j ' i l , ; : . 3 i l i ) 7 i ,  5 ‘ td 
P.2d  5 9  ! 11'i  V

C h i l d :  , a  n e e d  n u t  l i e  i n d i c t e d  b y  
g r a n d  j t u y .  — C h i l d :  .-n w h o  an *  c h a r g e d  
wt'K a c t j  w h i c h  w o u ld  b e  c h a r g e a b l e  o n l y  
oy  g r a n d  j u r y  i i i d i c tu n - n t  i f  c o m m i t t e d  b y  
on  a d u h ,  n d not 1 .• i n d i c t e i l  b y  a  g r a n d  
ju ry .  Job.. , N ct, f t, , . ,  f ,  o p .  No.  
70,7 I b ik -  No.  It! t o  i, l ty  | >o , | ,|7  (11171).

Die  lij jl i! t » | , i . i M ' i j u i y  l a d i i  tli ii ' l it  i s  n o t  
s<] f u n d a m e n t a l  t h a t  d u -  p r o c e s s  is  
cfttimlvd by  a l t e r n a t e  m e t h o d s  fo r
J u d i tu t i i . , ;  t i i i l d : e i i ' s  p r o c e e d i n g s  w h e r o  
h e  ch i ld  i t  i h a i g i  d  w i t l i  h a v i n g  v i o l a t e d  a  

crirnir.it! i t , , j „ ) t r i !)n.« v.  S t a t e ,  S u p .  
Vi- ° P  Nu.  7H7 I F i l e  N o ,  12101,  4 3 7  P .2 d
4 7 (1 9 7 1 ) .

G r a n d  j m y  p i . i e e e i l i n ; ; s  c a n n o t  l i e  
t u r n e d  i n t o  a  n t i u i - l r i a l .  T h e  g r a n d  j m y  
13 a n  a c c u s a t o r i a l  h o d y  o p e r a t ' n g  w i t h o u t

a  j u d i c i a l  o f f i c e r  to  p a s s  o n  t h e  
a d m i s s i b i l i t y  o f  e v i d e n c e ,  a n d  a s  s u c b  is 
c h a r g e d  w i t h  a  d e t e r m i n a t i o n  o f  t h e  
p r o b a b i l i t y  o f  g u i l t .  C o l e m a n  v. S t a t e .  S u p .  
C t .  O p .  N o .  128S  ( F i l e  No .  2331), 553 P .2d  
40 ( 1 9 7 6 ) .

R i g h t  t o  i n d i c t m e n t  h y  ‘g r a n d  j u r y  
f r e e  o f  p r o s e c u t o r d n s t i g a t i  d  
p r e j u d i c e .  —  A l t h o u g h  n o  p r o v i s i o n  o f  t h e  
U n i t e d  S t a t e s  o r  A l a s k a  c o n s t i t u t i o n s  
s p e c i f i c a l l y  g u a r a n t e e s  t h e  r i g h t  o f  a n  
a c c u s e d  to  h e  i n d i c t e d  b y  a  g r a n d  j u r y  f r ee  
o f  p i i> s -p c i ! t» rd n < t ig a te d  p r e j u d i c e ,  a  s t r o n g  
h i s t o r i c a l  b a s i s  e x i s t s  fo r  h o l d i n g  t h a t  t i n 1 
g r a n d  j u i y  s h o u l d  o p e r a t e  to  c o n t r o l  
a ln :  os  b v  t i e 1 g o v e r n m e n t  a n d  p r o t e c t  t h e  
i n t i - n  o f  t h e  a c c m i ' d .  Cob. to in  v  St.it>>. 
S u p .  C t ,  O p  No.  12 8 8  i F i l e  N>>. 2:1.11 >. 5 5 3  
I*.2 d -10 1197()i.

A c t i o n s  o f  p r o s e c u t i n g  a t t o r n e y  d i d  
n o t  i m p r o p e r l y  i n f l u e n c e  g r a n d  j i n v .  
— S e e  C o l e m a n  v.  S l a t - .  S u p  C t ,  O p  N>e 
12SS (F:l>> N » .  2 3 3 l i .  5 5 3  I ' .2d  -in >1 9 ,o>.

A  t r i a l  c a n n o t  va li il . it>> a n  n l l n - r v v i  ■ 
i n v a l i d  i m l i e l m e n t .  A d a m  • \ . S t . i t . .  S u p  
CT. O p  N » .  1 8 (1 1 1 F i l e  N o .  :Hii»7 >. 5 9 8  |».2d 
503 (197!)i .

A l t h o u g h  lb>> s t a t e  p r e - e n t e i l  M id t r i  nt  
evi>l> iu>> a t  t r i a l  to  s u s t a i n  a  c o n v i c t :> :i o f  
i i i a y l i e m .  h . - r a u - e  t h e  t r i a l  f o l l o w . d  a n  
i n v a l i d  i u d i c t i i i c i i t ,  t in :  s u p s e m -  c o m !  
r e v e r s e d  t h e  c o n v i c t i o n  A d a m s  v.  S t a l e ,  
S u p .  C t .  0 ;  N o .  18G4 I F i l e  N o .  3fi(»7i, 5 ‘)S
I 1.2 d  5 0 3  (1 9 7 9 ) .

F a i l u r e  o f  (t|i>> p r o s e c u t o r  t o  p i  ( " . o u t  
t o  t h e  g m n d  j u r y  u  w i t n e s s ' s  
d e s c r i p t i o n  o f  t h e  o c c u p a n t  o f  a r »  In- 
h a d  o b s e r v e d  o n  t h e  i u » r u i n g  o f  ti e -  
n u n d > . r  d i d  no', v i o l a t e  t in :  d u l y  i m p  . . !  !.y 
C r .  I t . ( i ' t | )  t o d i - e l i i s e e x c u l p a t o r y  e v i ib . t i t . -  
to  t h e  g r a n d  j u r y  a n d ,  t h e r c f o i e ,  w o u l d  n o t  
h a v e  v i o l a t e d  n n v  co n  t i t u l i o i i a l l y
i m p o s e d  d u t y  o f  d i s c l o s u r e .  I ' l i u l .  v St . i l . - ,  
S u p ,  C t .  O p .  N o .  1.870 i I T l -  No.  :»H> .*, 59 7  
l*.2d  154 (19791.

N o n c c v c r s i l i l e  e r r o r .  W h e r e  a n  
u n i n t e n t i o n a l  i n i . - t a t . • n i e t i l  h . f i i v  t h e  
g r a n d  j i u  v g o e s  to  a  i n . m a a t e r i a l  f a .  t t h a t  
w o u b l  m i l  s u b . - . l a i i l i a l l y  a fh -c t  t h e  g i . u ,  I 
j u r y ' s  c o n c l u s i o n ,  i t  w o u l d  Mot b e  
r e v e r s i b l e  e r r o r .  K e i t h  v S t a t e ,  S u p  C t .  
O;. .  N » .  2 0 9 9 ( F i l e  N o  -1003 ' ,  <112 P  2 d  9 7 7  
(19.30) .

Section 9. Jeopardy hik! Solf-Inerinmuition. No person shall be 
Put injeopardy tv, ice for the same offense. No person shall be compelled 
111 any criminal proceeding to be a witness against himself.



Art. I, S 8 Alaska Statutes Supplement Art. I, § 8
ilefi m l . m l  w a s  a f f o r d e d  t h e  r i g h t  t n  c n u n -  
se)  in  t h e  p r i o r  c a s e ;  n i l  u i t c o u n s e l e d  c o n ­
v i c t i o n  i s  s i m p l y  lo o  u n r e l i a b l e  lo  b e  
di pc-mlc-u o n  f o r  p u r p o s e s  o f  i m p o s i n g  n 
m-i i Ic i ico  o f  i n c a r c e r a t i o n ,  w h e t h e r  t h a t  
s e n t e n c e  i s  i m p o s e d  d i r e c t l y  o r  c o l l a t e r ­
a l l y .  P a n n n c n  v.  S l a t e ,  C t .  A p p .  O p .  So. 
5 5 1  (K i le  N o s .  A-SM3,  A - 9 1 8 ) ,  71 1  l \ 2 d  5 2 8  
( 1 9 8 5 ) .

T v e n l y - y e a r  m i n i m u m  s e n t e n c e  f u r  
f i r s t - d c g r e c  m u r d e r  d o e s  n o t  c m e . t i t u t c  
c r u e l  a n d  u n u s u a l  p u n i s h m e n t  in  v i o l a ­
t i o n  o f  § 12 , a r t .  I, o f  t h e  s t a t e  c o n s t i t u ­
t i o n ,  a n d  U .S .  C o n s t . ,  a m e n d .  8 , n o r  d o e s  
i t  d e p r i v e  h e r  o f  s u b s t a n t i v e  d u e  p r o c e s s  
a n d  t h e  e q u a l  p r o t e c t i o n  o f  t h e  l a w s  in  
v i o l a t i o n  o f  U .S .  C o n s t . ,  a m e n d ,  l-l a n d  o f  
t h e  c o m p a r a b l e  p r o v i s i o n s  i n  t h e  A l a s k a  
C u m l i t u l i o n .  M u i t i n  v .  S l a t e ,  C t .  A p p .  
O p .  N it .  2 01  iK i l e  N o .  COGS), 0 0 1  I ' . 2 d  0 1 2  
(1 9 8 3 ) ,  c e r t ,  d e n i e d ,  -505 U .S .  1 0 9 7 ,  10-1 S. 
C t .  1 0 0 1 ,  7 9  L.  E d .  2 d  2 3 1  119811.

S e n t e n c e  h e l d  c o n s t i t u t i o n a l .  —  
W h e r e  t h e  t r i a l  c o u r t  o r i g i n a l l y  e n h a n c e d  
d e f e n d a n t ' : !  s e n t e n c e  b a s e d  o n  a n  a g g r a ­
v a t i n g  f a c t o r  w h i c h  w a s  h e l d  m i a p p e a l  
n o t  t o  a p p l y ;  o n  r e m a n d  t in -  t r i a l  c o u r t  
r e f e r r e d  t h e  c a s e  t o  t h e  t h r e e - j u d g e  p a n e l  
w h i c h  t h e n  i m p o s e d  a  s e n t e n c e  w h i c h  w a s  
l e s s  t h a n  d e f e n d a n t ’s  o r i g i n a l  s e n t e n c e ;  
a n d  t h e  t h r e e - j u d g e  p a n e l ' s  s e n t e n c e  vv.is 
b a s e d  u p o n  b a s i c a l l y  t h e  s a m e  f a c t o r s  
w h i c h  t in -  t r i a l  c o u r t  h a d  m - d  to  e n h a n c e  
d e f e n d a n t ' s  o r i g i n a l  •--•(!. o r e ,  a i t h e u g h  
t h e  . ■ u l i - e c e  -v.-s g r e  .'.i r  ’ ! u  t h e  j -i e- 

i n n p t i v e  t r i m  a p p l i c a l ' l o  to  h i s  uit'c-nse,
• ’i fo n d a n t 's  s e n t e n c e  d id  no t v io la t e  th e  

j i o h i h i t i u n  a g a iu - t  d -addc- - j i .t i•!>■. <1 id 

ou t v iu la t e  h i. i l t ie  p ie c e  - • e ig h t s , , nd  w a s  

n t a  pr< d u c t  n f  p i u s  i cu t u i ia l  n r  ju d ic ia l  

v im li t  t iv i- i ie . - s .  K u v . a s  v . I ’t a 'e ,  f t .  A pp.

O p .  N o .  0 1 5  i f i l e  N o .  A - 12 t J I. 7 1 7  I ’ 2 d  
■aa t lP M i ) .

D e n i a l  u f  m o t i o n  f o e  n e w  t r i a l  u p -

U e c l i o n  8 . G r a n d  J u r y .
I!

N O T E S  T O

R e v i e w  o f  m i s d e m e a n o r  c h a r g e s .  —  
T h e  c o n s t i t u t i c m  d o e s  n o t  r e q u i r e  g r a n d  
j u r y  r e v i e w  o f  m i . - d e n i o n m i r  c h a r g e s ,  no  
in . - t lc - r  liovv m a n y  a r c  j o i n e d  t o g e t h e r .  
S ! .n > e  v.  S t a l e ,  C t  A p p .  O p .  N o .  .»S2 (K ile  
N o .  A -8 S 5 I ,  T 1-1 i 1 2 d  8 6 8  ( I 'Jf  0).

R i g h t  to  l u d ie t in e u t  b y  g r a n d  j u r y ,  

e t c .

W h e n  p r e s e n t i n g  a  c a s e  lo  a  g r a n d  j u r y  
t h e  p r o s e c u t o r  s h o u l d  n o t  m a k e  s t a t e ­
m e n t s  o r  a r g u m e n t s  w h i c h  w o u l d  in f l u -

h e l d .  - -  T h e  t r i a l  c o u r .  vvas w i t h i n  i t s  d i s ­
c r e t i o n  d e n y i n g  d e f e n d a n t ' s  m o t i o n  f o r  a  
n e w  t r i . d  b a s e d  on  n e w l y  d i s c o v e r e d  e v i .  
d e u c e  w h e r e  n e w  t e s t i m o n y  w o u l d  n o t  
p r o d u c e  a n  a c q u i t t a l  a t  a  n e w  t r i a l ,  i n  
p a i d ,  b e c a u s e  o f  t h e  w i t n e s s '  o b s e r v a b l e  
l a c k  o f  c r e d i b i l i t y  w h i l e  t e s t i f y i n g .  
S t i e g e l c  v .  S t a l e ,  C t .  A p p .  O p .  N o .  5 S 0  
(K i le  N o .  A -G 9 II ,  71-1 l».2d 3 5 6  (1 9 8 6 ) .

R i g h t  ( o  e m i n s e l  in  p o s t - e o n v i e t i o n  
p r o c e e d i n g .  - S ec  n o t e s  l o  A l a s k a  
C o n s t ,  a r t .  I, 5 11, a n a l y s i s  l i n e  V I I ,  u n ­
d e r  t h i s  c a t c h l i n e .

A s  w e l l  a s  r e v o c a t i o n  o f  p r o b a t i o n .
T h e r e  is  n o  d i f f e r e n c e  b e t w e e n  p a r o l e  

a m i  p r o b a t i o n  r e v o c a t i o n s  a s  r e g a r d s  d u o  
p r o c e s s  r e q u i r e m e n t s .  A v e r y  v.  S t a t e ,  
S u p .  C l .  O p .  No.  2 1 7 5  iK i le  N o .  -1-MO), G 16 
l ' .2 d  f»12  il !* .:0 ).

R i g h t  t o  i m p a r t i a l  f a c t  f i n d e r  i n  p a ­
r o l e  i e v o c a t i o n  p r o c e e d i n g s .  —  D u e  
p r o c e s s  i n c l u d e s  t h e  r i g h t  t o  a n  i m p a r t i a l  
f a c t  f i n d e r  in  p. i i l e  r e v o c a t i o n  p r o c e e d ­
i n g s .  N e w e l l  v.  S t a t e ,  S u p .  C t .  O p .  N o .  
2 2 1 1  i Kile  N o .  1 151). 6 2 0  i’. 2 d  G od ( 1 9 8 0 ) .

W h e n  a  p e r  ->:i ' R i n g  in  cm d e l i b e r a ­
t i o n s  in  a  patch.* u  v o c a t i o n  h e a r i n g  w a s  
t h e  p e r s o n  w h o  i n i t i a l l y  i v . n m m i  t i d e d  r e -  
v o c a t io n  a n d  vvhu.-e r e p o r t s  a m i  le .- t i tncn iy  
fm m  t h e  b u l k  o f  t h e  e v i d e n c e  s u p p o r t i n g  
r e v o c a t i o n ,  s u c h  a  p e r s o n  vvas p a r t  o f  t h e  
p r o s e c u t i o n ,  a n d  t h e i r  p r e s e n c e  v i o l a t e d  
t h e  p a r o l e e ' s  due- ; r a c e r s  r i g h t s  to  a n  im -  
p a i t i  d  f.iei ('■: '• r. Ni-wi- il v. S t a l e ,  S - ip .  
C t .  O p .  N o . I  Kile No.  -1-553), 6 2 0  1’ 2 d  
6 ,-0  • Ip.sti).

S t . .  d .  i I a p p l i e d  i n  p a r i i l e  r e v n c a -  
t i n n  In  a r ' i i g .  It w a s  n o t  e r r o r  f o r  a  
p i i i . d e  Im. rd  to  a p p l y  t h e  p r e p o n d e r a n c e  
t . f i b i -  e v id . - n c e  - i  m k - i . l  in  ;i p a r o l e  r e v o ­
c a t i o n  h e a r i n g .  A m  t y  v.  S t a l e ,  S u p .  C t .  
O p .  No.  2 1 7 5  iK i le  N.t .  ! t Stll, 61(i  P . 2 d  8 7 2
I IP,si)).

D E C I S I O N S

o n c e  t h e  g r a n d  j u r y  i n  a  m a n n e r  w o u l d  b e  
i m p e r m i s s i b l e  a t  t r i a l .  P u t n a m  v.  S t a t e ,  
S u p .  C t .  O p .  N o .  2 2 5 1  iK i le  N o .  3-175), 6 2 9  
P . 2 d  3 5  0  9 8 0 ) .

R u t  p r o s e c u t o r  n o t  g e n e r a l l y  a n ­
s w e r a b l e  f o r  u t t e r a n c e s  o f  w i t n e s s e s .  
— A b s e n t  s o m e  e v i d e n c e  t h a t  t h e  p roM -cu-  

t o r  k n e w  n r  s h o u l d  h a v e  k n o w n  t h a t  t h e  
r e s p o n s e  to  h i s  q u e s t i o n  w o u l d  c o n t a i n  i m ­
p r o p e r  e v i d e n c e ,  h e  is  n o t  h e l d  a n s w e r a b l e  
fo r  t h e  u t t e r a n c e s  'o f  t h e  w i t n e s s .  T h i s



C o n s t i t u t i o n  o f  A l a s k a

d o c s  n o t  m e a n  In  i m p l y  t h a t  n  p r e - e c u l n r  
n e e d  n o t  b e  c o n c e r n e d  w i t h  t h e  a n s w e r s  
w h i c h  h i s  q u e s t i o n s  m i g h t  e l ic i t .  H e  
r e m a i n s  u n d e r  a  d u t y  t o  p r e s e n t  to  t h e  
g r a n d  j u r y  o n l y  t h a t  e v i d e n c e  w h ic h  h e  
b e l i e v e s  w o u l d  I f  a d m i s s i b l e  a t  t r i a l .  P u t -  
n a m  v .  S t a l e .  S u p  C l .  O p  N "  I (K ile  
No.  3 i 7 5 i .  6 3 :  i I ' . ' j d  3". r i ‘ .so>.

H e a r s a y  e v i d e n c e .  In  o r d e r  to  s u p ­
p o r t  a  g r a . . d  j u r y  i n d i c t m e n t ,  t h e  h c a r . - a y  
e v i d e n c e  n u i - t  p r e . - e n l  a  s u f f i c i e n t l y  d e ­
t a i l e d  a c c o u n t  o f  t h e  d e f e n d a n t ’s  a c t i v i t y  
a n d  t h e  h e a r s a y  d e c l a r a n t  m u s t  h e  s u f f i ­
c i e n t l y  r e t i a h l e .  I ' u t m a n  v. S t a t e .  S u p .  C t .  
Op.  No .  2 2 5 I i F i l e  N o  3 1 7 5 ' .  62;)  1*2-1 Ha
( l a s n t .

T o  o v e r t u r n  n n  i n d i c t m e n t  b e c a u s e  
o f  g r a n d  j u r y  p r e j u d i c e ,  a  d e f e n d a n t  
s h o u l d  m a k e  a  f a c t u a l  s h o w i n g  o f  p r e j u ­
d ic e .  H o h m a n  v.  S t a t e ,  C t .  A p p .  O p .  N o .  
2 9 0  (K ile  N o .  6 7 7 9 ) ,  6 6 9  P . 2 d  1 3 1 6  ( 1 9 8 3 ) .

A p p l i e d  i n  M o r g a n  v .  S t a t e ,  C t .  A p p .  
O p .  No.  3 2 0  iK i le  N u .  6 9 9 1  l, 6 7 3  P . 2 d  8 9 7  
( l tW i i ' .

Q u o t e d  in  T r i a n g l e ,  Inc .  v. S l a ' e ,  S u p .  
C t .  O p .  N o .  2 1 " ' .  i Kile  N u .  -IS 11) . 0 3 2  l ’.’J d  
9 6 5  11 9 8 1 1; G a n n a  v.  S t a t e ,  C l .  A p p .  O p .  
N o .  31 iK i l e  N o .  4 7 5 2 1 ,  6 3 0  P . 2 d  5 3 1  
(1981) .

C i t e d  in  D y e r  v.  S t a l e ,  C t .  A p p .  O p .  N o .  
2 6 8  (K i le  N n !  6 1 3 3 ) ,  6 6 6  l \ 2 d  -138 (19831 .

S e c t i o n  f l .  t l c t i p a r t l y  m u !  S c l f - I i i e r i i o i i i a l i o n .

N O  I T S  T O  D I - X T S I O N S

I .  c i -  >t.:: \ l  c o  . ■ • u * : : ! !  \  i l o N .

A p p l i e d  i -1 I ' . . , .! v. S t a l e ,  C t  A p p  
O p .  N  . I "  D l  l '  N- 7 ' .  •: 17 l*.2d 1113 
(1 9 8 2  , V. d ’- -. ! ' U - .  Ci A p p  O p .  N o .
3 2 2  tb i t -  \  71* r.V I I ' 2 . ; -'-J-'. t i l l -3■.

Q u n *  .! i- '  -u v.  S t a t e ,  S u p .  C t .  
O p .  N -  2 1 - *  I I - 6 1 7  P .2 .1 7 5 9
(1 9

C i ;  1 r .  r .  ■!. v. S : a l . - ,  C i .  A p p .  O p .  Nu.  
161 i! li N-. (■•.’" 3 1, 6 5 3  I ’.2d  6 6 1  t l 9 a 2 » ;  
K n i t  V. S t a t e ,  S l ip .  C t .  O p .  N n .  27 7 1  I Kile  
N.J. fi.Y/l)., 6,7S P.2,1 : |8 ( |  0 9 8 ( 1 .

i i .  . m : o i ' a i ; i i v .

P r o ! . • c l i " . : ;  i d ’ i r i l . - d .  -  'I lie d o u b l e  
je o p a r d y  d  e l  >■ pi •!>. I ; a g a i n - 1  a  m.-cuiuI 
pri.-.-. u*: f  a  t h e  . -an te  n f f - n  e  n f l e r  ac­
quit1 -.1; it p i .  i. »t agai i - . - l  a  .-i-cond p r o s e -  
cu t i . i n  f , t !-,- - i.ff -i. n f l e r  c o n v i c ­
t io n ;  a d ,  ii p - , ! i .  a g . i i  t i i e t l l i p !--1 u ii - 
ishin-.-i-'  f- i |)..- a i .  - n fh - t . -e .  ( ' a i d e r  v .  
S t a t e ,  S u p  Cl O p .  Nil. 222-1 (K ile  Nn.  
421131, 6 1 9  p . 2d  I (I.;*; (19801

I ’l u - .  i u i -  -a  f . , r  p e r j u r y .  - -  A  p rose*  
c u t u i i . i l  g r . -u t  i-f im m ' . i i d t y  w i l l  m il  p r o ­
te c t  a  w i( : .  : f r o m  a  p r n . r r u t i n i i  fu r  p e r ­
j u r y  i f  t h e  v . i t m - ..; t e . . t i f iv s  f a l - e l y .  I) .-M;in 
V- S l a t e ,  C t  A p p  O p  N o .  3 3 0  (K ile  N n  
73 8 (1 ,  67 7  P. 2 d  li"*! t l 9 S  (i.

T h e  e n n - t i t - , ‘ ioii. il p r n t e r t i m i  a g a i n  t 
d o u b l e  j e . . p . . ; . ! y  e n c o m p a s s e s  t h e  c o l l a t ­
e r a l  c-stopp-.-l do--I r im -;  hnvvever ,  u n d - - r  t h e  
t e s t  a n d  f a c t s  o f  (hi-,  c a s e ,  t h e r e  w e r e  d i f ­
f e r e n t  ep i  -. id--. «.f p e r j u r y ,  a n d  t h -  s i-euml 
in d ic l in - .n t  fell.r.-. in  ; ti e -  p o . - t - t r i a l  d : -m i -  
s a l  o f  t h e  m  i g i e  -1 in -l i*dim .l it  wa.-i nn!  p i -  
d u t l - . J .  D .-M . ia  v.  S t a t e ,  C l .  A p p  Op.  Nu.  
3 3 0  »Kil.. N  • 7" * * 1*. 6 7 7  P . 2 d  9'.'3 i l l 1* ; . .

T h e  d i . u l d - ' J . . . , i  • •d:.
p r i - e l u d i -  r . - I r i  d  i 'D  - r  a n  i , r d .  r  o f  i ! '--- 
m i  a l  i f  t h < - •• w a s  e r i u n  -uii-.. S t a l e  v.  
K u t i ,  C l .  A p p .  O p .  N u .  5 8  <|-‘t !• • N o .  8 5 7 0 ' ,  
G36 l ' . 2 d  6 " !  1198 i i, a f l ’d .  S u p  C t .  O p .  N n .  
2 7 7 1 1l-'ile N u  55711', 6 7 8  p .  2 d  3 8 6  < l«)v II.

It e l  r i a l  a f t e r  m i s t r i a l  n n  p .  i n  r i p , . '  o f ­
f e n s e .  - T h - .  . .-.'-I - j - - : p  i r d y  cl -m rif 
t h e  L ' l i i l . .! S l a t . - s  a n d  A l a s k a  C i u i - l i l u -  
t i n t : ;  d i d  n u t  p r e c l u d e  r e t r i a l  o f  :i d e f e n ­
d a n t  f o r a  p r i n c i p a l  n(Ten>‘c  w h e n  t h e  j u r y ,  
d e a d l o c k e d  cm t h e  p r i n c i p a l  o f f e n s e ,  w a s  
p e r m i t t e d  t o  r . m v i r t  o n  a  l e r n . - r - i n c l u d e d  
o f f - n " .  H u g h . - - v .  S t a l l - ,  C t .  A p p  O p .  Nu.  
2 8 3  l l*’i le  N u .  5 2 I 7 - ,  IT-- [ ' 3 d  8 1 2  ( p ) s 3 i .

A j u r y ’s  i n a b i l i t y  I n  a ; ; i .  •• n n  a  g r e a l e r  
offei i -e c n n - l i t i d i - :  ” m  i n i f  ! m - r e . s - i ty "  
p e r m i t  l i n g  t l i - c h a r g e  o f  l i e - j u r y  de.- .p ile  a  
p o t e n t i a l  a b i l i i y  I "  a g r e e  o n  on-  o r  m u r e  
les.si-r i m d u d  d o f f - n - v s .  S t . t a e l  v. S t ; i l e ,  
C t .  A p p  O p .  Nn .  -151 ' I  d  • N u .  A 78>, 6 9 7  
IMA! I or.'i (19851.

A  j u d g e ,  i -1st i n  a  i r i m i o  d  e . i  .e  f a v o r ­
a b l e  t o  o n e  d i T i - i i d a i i !  s l e u t h !  n o !  b a r  
p r o s e c u t i o n  o f  n ( - o d i - f e i i d a i i l  in  ti r u l e  
S e q u e n t  p r e ' v d i n g .  State v.  Nutt, C l .  
A p p  O p .  N " .  5 8  (K i le  N n .  5571)1, 6 3 6  P . 2 d  
6 2 2  i | 9 5 ! i ,  a f l ' d ,  S u p .  C t .  O p .  N u .  277-1 
( I ’l l -  N u .  55701 ,  6 7 8  I ' . 2 d  3 8 6  (198-11.

A p p e a l  f r o m  a c q u i t t a l .  -- -  H u th  t h e  
. s l a t -  a n d  f e d - r a l  c n t i - t i l u l i u a a l  p r o l t i b i -  
t in i i s  a g a i n s t  p l a c i n g  a  d e f e n d a n t  t w i c e  in  
j e o p a r d y  i n s u l a t e  h i m  f r o m  a n  a p p e a l  
f r o m  a  j u d g m e n t  o f  a c q u i t t a l  h o w e v e r  e r -  
rn iu -nu  ; t h e  t r i a l  j u d g e ' s  v i e w  o f  t h e  f a c t s  
o r  t in - lavv. S i  l i e  v .  K n i t ,  f ' t .  A p p .  O p .  N n .  
5  s  i F i l e  N o .  5 5 7 t ) i ,  6 3 6  P . 2 d  6 2 2  i l l ! - .  11, 
a l l 'l l ,  S u p .  C l .  O p .  N o .  2 7 7 4  (K i le  N n .  
5 5 7 m ,  67 8  |V2d 3 8 6  f P J S P .
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SUBJECT: S e c t i o n a l  a n a lysi s of HB 153

TO: R e p r e s e n t a t i v e  B e n  G r u s s e n d o r f

FROM: E d w a r d  H. H e i n
L e g i s l a t i v e  C o u n s e l

Section 1 adds a n e w  s u b s e c t i o n  to the statute of frauds 
statute, AS 09.25.010. The s t a t u t e  of frauds requires that 
certain a g r e e m e n t s  a n d  c o n v e y a n c e s  be in w r i t i n g  in ord er to 
be enforceable. The n e w  s u b s e c t i o n  (c) p r o vides an e x c e p­
tion for trusts e s t a b l i s h e d  b y  A l a s k a  N a t i v e  c u s t o m  and t r a­
dition for the p r o t e c t i o n  and p r e s e r v a t i o n  of c u l t u r a l  and 
historic property.

Sec. 2 adds a n e w  s u b s e c t i o n  to AS 34.40.070. That statute 
requires that a g r a n t  or a s s i g n m e n t  of a trust in p r o p e r t y  
is void u n less it is in w r i ting . The n e w  s u b s e c t i o n  (b) 
provides an e x c e p t i o n  for A l a s k a  N a t i v e  trusts as in S e c t i o n  
1 of the bill.

Sec. 3 rewrites A S  4 1.35.20 0. That  statute, w h i c h  is part 
of the A l a s k a  H i s t o r i c a l  P r e s e r v a t i o n  Act, makes c e r t a i n  
acts unlawful, s u c h  as e x c a v a t i n g  a historic, p r e histo ric, 
or ar chae o l o g i c a l  r e s o u r c e  w i t h o u t  a permit. Sec. 3 expands 
coverage u n d e r  this s t a t u t e  to i n c l u d e  "cult u r a l "  resources; 
distinguishes b e t w e e n  r e s o u r c e s  "to w h i c h  the state has 
reserved title" (see AS 41.35.020) and r e s o ur ces l o c a t e d  on 
private land; r e q u i r e s  that r e s o u r c e s  on p r iv ate land can be 
removed only by the o w n e r  of the r e s o u r c e  or w i t h  the o w ner's  
permission and o n l y  if the l a n d o w n e r  gives p e r m i s s i o n  to 
enter the land for that purpose. T h e  s t at ute also is 
expanded to p r o h i b i t  the t r a d i n g  (bartering) of r e s o urce s 
acquired illegally. R e f e r e n c e s  to " g r a v e s i t e "  are c h a n g e d  
to "burial site".

Sec. 4 increases the c r i m i n a l  p e n a l t y  and adds a civil p e n­
alty for a v i o l a t i o n  of AS 41.35. T h e  e x i s t i n g  p e n a l t y  is a



M a r c h  13, 1987

•Representative G r u s s e n d o r f
P a g e  2

m a x i m u m  fine of $1,000 and six m o n t h s  in jail. The n e w  p e n­
alty w o u l d  be a m a x i m u m  fine of $ 5, 000 and one year in p rison  
In addition, a v i o l a t o r  w o u l d  be l iable for a m a x i m u m  civil 
p e n a l t y  of "three times the p e c u n i a r y  g a i n  resulting from 
the v i o l a t i o n . "

Sec. 5 amends the d e f i n i t i o n  of "historic, prehistoric, and 
a c r h a e o l o g i c a l  r e s o u r c e s "  to i n c l u d e  c u l t u r a l  resources and, 
in particular, c e r e m o n i a l  objects.

Sec. 6 pr ovides an i m m e d i a t e  e f f e c t i v e  date.

EHH:mkr 
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. Sec. 41.35.200. Unlawful acts, (a) A person may not appropriate, 
excavate, remove, injure, or destroy, without a permit from the com­
missioner, any historic, prehistoric or archeological resources of the 
state.

(b) A person may not possess, sell, buy or transport within the slate, 
or offer to sell, buy or transport within the slate, historic, prehistoric 
or archeological resources taken or acquired in violation of this section 
orJG U.S.C. 433.

(c) A person may not unlawfully destroy, mutilate, deface, injure, 
remove or excavate a gravesite or a tomb, monument, gravestone or 
other structure or object at a gravesite, even though the gravesite 
appears to be abandoned, lost or neglected.

(d) An historic, prehistoric or archeological resource which is taken 
in violation of this section shall be seized by any person designated in 
AS 41.35.220 wherever found and at any time. Objects seized may be 
disposed of as the commissioner determines by deposit in the proper 
public depository. (S 1 ch 130 SLA 1971; am § 8 ch 112 SLA 1974)

Sec. 41.35.210. Penalties. A person who violates a provision of this 
chapter is guilty of a misdemeanor, and upon conviction is punishable 
by a fine of $1 ,000, or by imprisonment for not more than six months, 
or hy both. ( 1  ch 130 SLA 1971)

Sec. 41.35.220. Enforcement authority. The following persons 
arc peace officers of the state and shall enforce this chapter:

( 1 1  an employee of the department authorized by the commissioner;
(2 ) a peace officer in the state;
(3) any other person authorized by the commissioner. (§ 1 ch 130 

SLA 1971)

C r o s s  r e f e r e n c e s .  —  F o r  d e f i n i t i o n  o f  
" p e n c e  o f f i c e r , "  s e e  A S  0 1 .1 0 .0 0 0 (6 1 .

Sec. 41.35.230. Definitions. In this chapter, unless the context 
otherwise requires,

(1 ) "commissioner" means the commissioner of natural resources;

(2) "committee” means the Historic Sites Advisory Committee;

(3) "department" means the Department of Natural Resources;

(4) "historic, prehistoric and archeological resources" includes 
deposits, structures, ruins, sites, buildings, graves, artifacts, fossils, or 
other objects of antiquity which provide information pertaining to the 
historical or prehistorical culture of people in the state as well as to the 
natural history of the state. (§ 1 ch 130 SLA 1971)
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March 21,1987

Rep.Fran Ulmer
Alaska State House of Representatives 
P.O.Box V
Juneau, Alaska 99811 

Representative Ulmer:

In regards to House Bill 153 "An act relating to preservation of cultural 
and historic property", I have just three ccmments

1.Generally, the bil l  looks very good and I would support i t .

2.There may be some problems with the section 41.35.200 (b),(l) where 
i t  states (page 2,line 9)"the person is the owner of the resource or 
has the permission of the owner to do so"

There may be seme real question on who "owns" seme objects,particularly 
in light of what was said on page 1(34.40.070) about a trust being for 
"all members of a clan,house,band or other traditonal group".Would this 
new portion be different and imply that a single individual owns the objects 
on private land? Secondly, who really knows who "owns" prehistoric items 
that may be thousands of years old?All of this may have to be coordinated 
with Sec.41.35.110 regarding objects on private land.

3. How does all  of this related to the closing section of Sec.41.35.020,(a) 
where i t  says,"However,nothing in this chapter diminishes the cultural
rights and responsibilities of persons of aboriginal descent or infringes
upon their right of possession and use of those resources....." Are the
Native people exempt from this law or not?

The reason I mention these last two issues is l)There can be serious disputes 
even about prehistoric items over who the owners are -individuals, clans,etc. or 
what if  the creators of those items have no descendants here today? Just because 
an item is found today in a place where Eskimos or Tlingits lived at the time of 
contact with Euroamericans,does that mean that they "own" them? 2)There has always 
been seme question of the applicability of the laws to Natives.For example, if 
the people at St.Lawrence Island excavate and sell prehistoric artifacts,are they 
exempt from these laws according to Sec.41.35.020?

The basic problem I see is "Who owns artifacts found in prehistoric archaeological 
sites? The State, the Native people, or private individuals?" I am not sure if 
the laws are clear regarding those questions.

Respectfully,

Wallace M.Olson,
Prof. of Anthropology

a n  I n s t i t u t i o n  o f  t h e  U n iv e r s i t y  o f  A l a s k a  s t a t e w i d e  s y s t e m  o f  h i g h e r  e d u c a t i o n
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March 19, 1987

Dear Local Camp President:

Please find enclosed a copy of a b i l l  which was introduced 
to amend an ex is t ing  law. A companion b i l l  was introduced 
in the Senate (SB 147) . The s ta tu te  i s  the Alaska Historic  
Preservation Act: T i t le  41, Chapter 35.

At a recent meeting of the ANB Grand Camp Executive 
Committee, the two b i l l s  were discussed a t  length and a 
motion was made, and passed, to endorse the passage of the 
b i l l s .  A provision was added to make sure copies were 
sent to each local camp for any comments on the b i l l .  
Comments should be received within a ten day time period 
and should be d irected to the Grand President or to me.

Here are some key points on the b i l l :

HB 153 and SE 147, the 1987 A r t i fac ts  Preservation B i l l ,  
i s  the f i r s t  step toward fine tuning the State law tha t  
pro tec ts  Alaska's h i s to r i c ,  p re h is to r ic ,  and 
archaeological resources. The h i s to r i c a l  documents, 
cu l tu ra l  her itage ,  a r t i s t i c  and s c i e n t i f i c  a r t i f a c t s  
embodied in these resources are the. subject  of protection 
from loss ,  desecration, and destruc tion  so tha t  these 
resources may be passed on to future generations. A task 
force has been working for the past  year to develop the 
le g i s la t io n ,  which i s  considered unique — no other s ta te  
has done i t  — and involves proposals th a t  are lega l ly  and 
fac tua l ly  complex. Many of the broader ideas need fu r ther  
development before they can be offered in the form of a 
b i l l .  But in the meantime some proposals for improvements 
in the ex is t ing  law are straightforward and can be offered 
now, without waiting for the comprehensive package of 
proposals. This b i l l  should therefore  be seen as a f i r s t  
step in  a larger  e f fo r t  to  p ro tec t  Alaska's  her itage .

P.O. BOX AD 
JUNEAU ALASKA 99811 
PHONE: (907) 465-3568
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I t  i s  necessary to point out tha t  many of Alaska's  
h i s to r i c a l  and cu l tu ra l  t reasures  are being lo.-ot through 
t h e f t ,  neglect,  and, in some cases, the sale of a r t i f a c t s  
by person 's  with no authori ty  to do so. I t  i s  the
in ten t ion  of th i s  le g is la t io n  to enable the courts to make
a ru l ing  of ownership, when i t  i s  possible through 
evidence, and ONLY when a dispute reaches the courts .  On
the other hand, i t  i s  NOT the in ten t ion  of th i s
le g i s la t io n  to have the State of Alaska go into a local 
d ispute ,  a r b i t r a r i l y ,  and make a ru l ing .

Sections 1 and 2 of the b i l l  are amendments to current 
s t a tu te s  having to do with enforcement of t r u s t s .  Under 
current law, any t r u s t  regarding property must be in 
writ ing  before State courts can recognize and enforce i t  
(see AS 09.25.010 and AS 34.40.070). That ru le  leaves an 
important gap regarding t r u s t s  or s im ilar  arrangements 
which are t r a d i t io n a l  in ce r ta in  Alaskan Native cultures  
but which have not been reduced to writ ing .  For example, 
in the T l in g i t  cul tu re  ce r ta in  ceremonial objects aie 
owned by an en t i re  clan or house group, with one person 
acting as care-aker of the object  on behalf of the group. 
Conflic ts  have ar isen  on numerous occasions over whether a 
caretaker has the r ig h t  to s e l l  an object without the 
e n t i r e  group's concurrence. Members of the group who 
object  to a sale  or to inappropriate treatment of the 
object  by the caretaker may be l e f t  without an adequate 
remedy i f  they cannot go to the courts to enforce the 
terms of the unwritten cu l tu ra l  ru le s .  This b i l l  would 
permit the courts to recognize tha t  t r a d i t io n a l  Native 
customs can be va l id  sources of t r u s t  ob ligations,  despite 
the fac t  th a t  they a r ise  in a culture  th a t  did not 
h i s to r i c a l l y  use wri t ten  instruments.

Sections 1 and 2 would s t i l l  require a person seeking to 
enforce a t r u s t  to prove i t s  existence and terms, and they 
are l imited to t r a d i t io n a l  and customary t r u s t s  for 
p ro tec ting  and preserving ceremonial, c u l tu ra l ,  or 
re l ig io u s  property on behalf of a t r a d i t io n a l  group of 
Alaskan Natives. I t  would not create  a presumption tha t  
p a r t i c u la r  objects  are communally owned or the subject of 
a t r u s t ,  nor would i t  permit the courts to d ic ta te  the 
contents of the t r u s t .  As with current law, the terms of 
a t r u s t  would be those se t  out by i t s  c rea to rs .  The b i l l  
would not by i t s e l f  resolve disputes over whether objects 
are owned indiv idually  or by a group, but i t  would empower 
the courts to decide such cases IF the p a r t ic ipan ts  chose 
to bring them to court.  And whether the object was 
determined to be individually  owned or communally 
owned, nothing in the b i l l  would prevent the true 
owner from se l l in g  i t .
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Sections 3, 4, and 5 are amendments to the Alaska Historic  
Preservation Act, AS 41.35.010 -  .240. Some of the 
changes are merely c la r i fy in g ,  e . g . ,  the change of 
AS 41.35.200(a) to make c lea r  th a t  resources "of the 
s ta te"  means "belonging to the s t a t e , "  not merely located 
within the S ta te .  The l i s t  of protected resources has 
been broadened to include c u l tu ra l  resources, since i t  i s  
not c lea r  in the present s ta tu te  th a t  c u l tu ra l  a r t i f a c t s  
are included with other h i s to r i c  or archaeological 
resources. Likewise, references to gravesi tes  have been 
changed to bu r ia l  s i t e s  to make c lea r  th a t  a l l  s i t e s  where 
human remains are found are protec ted , not ju s t  those 
where persons were in ten t io n a l ly  in te r red ;  hence s i t e s  of 
accidental  death, such as the ancient homesite remains 
recently  found near Barrow, would be protected from 
looting.

In Section 3, of AS 41.35.200(b), the pro tec tions against 
looting or t h e f t  of important a r t i f a c t s  has been extended 
to removals from priva te  property; the present s ta tu te  
l im its  pro tec tion  to State property. This expansion is  
intended to deal with the problem of unlawful excavations 
from Native corporation and other p r iva te  lands.

Section 4 revises  the penalty provision of AS 41.35.210 to 
c la s s i fy  v io la t ions  as Class A misdemeanors, and by adding 
c i v i l  penalty provisions. A person v io la t in g  the chapter 
would be l i ab le  for a c i v i l  penalty of up to three times 
the pecuniary gain or $25,000 f ine ,  whichever i s  greater  
from the offense. This feature i s  designed to create 
fu r ther  economic d is incentives  to the person who regularly  
appropriates archaeological,  h i s to r i c ,  or cu l tu ra l  
resources for the purpose of re sa le .

These proposed revisions are a s t a r t  on the larger  e f fo r t  
s t i l l  needed for a comprehensive p ro tec tion  plan for 
Alaska's  her i tage .  The la rger  e f fo r t  w i l l  continue, but 
the changes suggested here can be implemented now as a 
good and needed s t a r t .

Please be advised th a t  a b r ie f ing  on the b i l l  was given to 
represen ta t ives  of T l ingit-H aida, Sealaska, Sealaska 
Heritage and the ANB Grand Camp. Sealaska 's  attorney and 
Kootznawoo, Inc. have provided input in some minor changes 
in the b i l l .  ANB Camp #2 has voted unanimously in favor 
of endorsing the b i l l ,  as have the SEACAP and RURALCAP 
Board of Directors.
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I f  you would l ike  comment on the b i l l ,  please feel  free 
to contact President Richard S t i l l  a t  586-1432 or me a t  
465-3568 by March 30, 1987. Also, the House Judiciary  
Committee i s  scheduling a teleconference on April 3,

Thank you very much for your time.

Respectfully

Andrew W. Ebona 
Policy Analyst

AWE/dmc/87D-282

Enclosures



E N D O R S E M E N T S

R U R A L  ALASKA C O M M U N I T Y  A C T I O N  PR O GR A M ( R U R A L C A P )  -  BOARD 
D I R E C T O R S

S O U T H E A S T  A L A S K A  C O M M U N I T Y  A C T I O N  PR O GR A M ( S E A C A P )  -  BOARD 
D I R E C T O R S

A L A S K A  N A T I V E  B R O T H E R H O O D  -  J U N E A U  CAMP # 2  

J U N E A U  T L I N G I T  -  H A I D A  C O M M U N I T Y  C O U N C I L

A S S I S T A N C E  G I V E N  I N  D R A F T I N G  L A N G U A G E  

S E A L A S K A  C O R P .

K O O T Z N O OW O O,  I N C .  ( V I L L A G E  OF  A N G O O N )

B R I E F I N G  G I V E N  T O :

P R E S I D E N T  -  A L A S K A  N A T I V E  B R O T H E R H O O D

P R E S I D E N T  -  T L I N G I T  -  H A I D A  C E N T R A L  C O U N C I L

P R E S I D E N T  -  S E A L A S K A  H E R I T A G E  F O U N D A T I O N

A LASKA NATIVE BROTHERHO OD GRAND CAMP - EXECUTIVE COMMITTEE


