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a n d  f i n a n c i n g  o f  e l e c t i o n  c a m p a i g n s  [ C S S S H B  

1 3 7 ( J u d i c i a r y ) ]

T O :

F R O M :

R e p r e s e n t a t i v e  J o h n  S u n d  

C h a i r ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A .  B r a d l e y  | 

L e g i s l a t i v e  C o u n s e l \

J o h n  H a r t l e  h a s  a s k e d  t h a t  I  c o m m e n t  o n  t w o  q u e s t i o n s  t h a t  

h a v e  a r i s e n  d u r i n g  h e a r i n g s  o n  t h e  d r a f t  C S S S H B  1 3 7  

( J u d i c i a r y ) .

F i r s t ,  d o e s  t h e  l i m i t a t i o n  o f  c o n t r i b u t i o n s  t h a t  m a y  b e  

a c c e p t e d  b y  r  c a n d i d a t e  f r o m  c o r p o r a t i o n s ,  l a b o r  u n i o n s ,  a n d  

g r o u p s  c o n s t i t u t e  a  l i m i t a t i o n  o n  f r e e  s p e e c h  o r  o n  e q u a l  

p r o t e c t i o n  r i g h t s ?  S e c o n d ,  d o  t h e  l i m i t s  t h a t  t h e  b i l l  

e s t a b l i s h e s  o n  t h e  l e n g t h s  o f  a n  e l e c t i o n  c a m p a i g n  

c o n s t i t u t e  a  l i m i t a t i o n  o n  f r e e  s p e e c h ?

i I n  m y  v i e w ,  t h e  b i l l  v i o l a t e s  n o n e  o f  t h e  s u g g e s t e d  

M  c o n s t i t u t i o n a l  r i g h t s .

S o m e  e x a m i n a t i o n  o f  t h e  c o n t e n t s  o f  t h e  b i l l  s h o u l d  b e  m a d e  

t o  p u t  t h e  t w o  q u e s t i o n s  i n t o  f o c u s .  W h i l e  t h e  b i l l  

s u g g e s t s  i n  i t s  t i t l e  t h a t  t h e r e  i s  a  " d u r a t i o n "  t o  t h e  

e l e c t i o n  c a m p a i g n ,  t h i s  m u s t  b e  u n d e r s t o o d  i n  c o n t e x t .  T h e  

b i l l  d o e s  e s t a b l i s h  t i m e s  w i t h i n  w h i c h  t h e  d i r e c t o r  o f  

e l e c t i o n s  m a y  a c c e p t  a  d e c l a r a t i o n  o f  c a n d i d a c y  o r  a  

n o m i n a t i n g  p e t i t i o n .  T h e  b i l l  a l s o  p r o v i d e s  t h a t  i t  i s  o n l y  

a f t e r  f i l i n g  t h e  d e c l a r a t i o n  o r  p e t i t i o n  t h r o u g h  t h e  d a y  

b e f o r e  t h e  d a t e  o f  t h e  e l e c t i o n  t h a t  t h e  c a n d i d a t e  m a y  

a c c e p t  p o l i t i c a l  c o n t r i b u t i o n s .  W h i l e  t h e s e  a r e  l i m i t a t i o n s  

o f  s i g n i f i c a n c e ,  I  b e l i e v e  t h a t  i t  i s  c l e a r  t h a t  t h e  r i g h t s  

o f  t h e  c a n d i d a t e  o r  o f  o t h e r s  t o  e n g a g e  i n  f r e e  s p e e c h  a r e  

n o t  l i m i t e d  b y  t h e  s e c t i o n s .
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T o  t h a t  e x t e n t ,  i t  w c ' ’ l d  b e  m o r e  a c c u r a t e  t o  d e s c r i b e  t h e  

b i l l  a s  l i m i t i n g  t h e  t x D i e  w i t h i n  w h i c h  p o l i t i c a l  

c o n t r i b u t i o n s  m a y  b e  a c c e p t e d .  W h i l e  t h e  t e r m i n o l o g y  u s e d  

i n  t h e  b i l l  i s  a c c u r a t e  a n d  p r o p e r ,  t h e  b i l l  d o e s  n o t  

a c t u a l l y  a d d r e s s  t h e  s e p a r a t e  s u b j e c t  o f  t h e  l i m i t a t i o n  o f  

t h e  l e n g t h  o f  e l e c t i o n  c a m p a i g n s ;  w i t h i n  t h e  c o n s t r a i n t s  

e s t a b l i s h e d  b y  t h e  b i l l ,  t h e  c a m p a i g n  m a y  b e  a s  l o n g  a s  t h e  

c a n d i d a t e s  w i s h  i t  t o  b e .

T h e  l i m i t a t i o n s  e s t a b l i s h e d  i n  t h e  b i l l  d o  n o t  ( a n d  c o u l d  

n o t )  l i m i t  f r e e  s p e e c h ,  h a v e  a n y  e f f e c t  o n  i n d e p e n d e n t  

e x p e n d i t u r e s ,  o r  l i m i t  c o n t r i b u t i o n s  f r o m  a  c a n d i d a t e  t o  t h e  

c a n d i d a t e ' s  o w n  c a m p a i g n .

I .  T h e  l i m i t a t i o n  o n  c o n t r i b u t i o n s  t h a t  m a y  b e  a c c e p t e d  b y  a  

c a n d i d a t e  f r o m  c o r p o r a t i o n s ,  l a b o r  u n i o n s ,  a n d  g r o u p s  a r  a  

l i m i t a t i o n  o n  f r e e  s p e e c h  o r  o n  e q u a l  p r o t e c t i o n  r i g h t s .

T h e  l i m i t a t i o n  o n  t h e  a c c e p t a n c e  o f  c o n t r i b u t i o n s  f r o m  l a b o r  

u n i o n s  a n d  c o r p o r a t i o n s  i s  v a l i d  b e c a u s e  t h e  l e g i s l a t u r e  

c o u l d ,  i f  i t  w i s h e d ,  p r o h i b i t  a l l  c o n t r i b u t i o n s  f r o m  l a b o r  

u n i o n s  a n d  c o r p o r a t x o n s . T h e  C o n g r e s s  h a s  p r o h i b i t e d  a l l  

c o n t r i b u t i o n s  t o  a  c a n d i d a t e  f o r  f e d e r a l  o f f i c e  f r o m  

n a t i o n a l  b a n k s ,  c o r p o r a t i o n s ,  a n d  l a b o r  u n i o n s  a n d  1 : ^ i t e d  

t h e  b r e a d t h  o f  t h o s e  f r o m  w h o m  " p o l i t i c a l  a c t i o n  c o m m i  t t e e s "  

e s t a b l i s h e d  b y  t h e  b a n k s ,  u n i o n s ,  o r  c o r p o r a t i o n s  c o u l d  s e e k  

c o n t r i b u t i o n s .  2  U . S . C . ,  s e c .  4 4 1 b .  [ A  " p o l i t i c a l  a c t i o n  

c o m m i t t e e "  u n d e r  f e d e r a l  l a w  i s  l a r g e l y  i d e n t i c a l  t o  a  

" g r o u p "  u n d e r  s t a t e  l a w .  S e e  A S  1 5 . 1 3 . 1 3 0 ( 4 ) . ]  T h e  l a w s  

h a v e  b e e n  u p h e l d .  F e d e r a l  E l e c t i o n  C o m m i t t e e  v .  N a t i o n a l  

R i g h t  t o  W o r k  C o m m i t t e e ,  4 5 9  U . S .  T 9 7  ( 1 9 8 2 ) ;  I n t e r n a t i o n a l  

A s s ' n .  o f  M a c h i n i s t s  I n d  A e r o s p a c e  W o r k e r s  v .  F e d e r a l  

E l e c t i o n  C o m m i t t e e , 4 5 9  U . S .  9 8 3  ( 1 9 8 2 ) .

I  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  c o u l d  e n a c t  s i m i l a r  

l e g i s l a t i o n .

W h i l e  t h e r e  a r e  l i m i t a t i o n s  o n  c o n t r i b u t i o n s  f r o m  l a b o r  

u n i o n s ,  c o r p o r a t i o n s ,  a n d  g r o u p s ,  t h e  l a w  e s t a b l i s h e s  n o  

l i m i t a t i o n s  o n  t h e  a m o u n t s  t h a t  a  c a n d i d a t e  m a y  c c e p t  f r o m  

i n d i v i d u a l s  ( b e y o n d  t h e  e x i s t i n g  $ 1 , 0 0 0  t h a t  i s  c a r r i e d  i n t o  

t h i s  b i l l ) .  T h e  c a n d i d a t e  m a y  a c c e p t  a n  u n l i m i t e d  n u m b e r  o f  

c o n t r i b u t i o n s  f r o m  i n d i v i d u a l s .

S i n c e  t h e  l e g i s l a t u r e  c o u l d  e n a c t  a  t o t a l  p r o h i b i t i o n  o n  t h e  

c o n t r i b u t i o n s  d i r e c t l y  a n d  r e g u l a t e  t h e  m e t h o d  b y  w h i c h  t h e  

u n i o n  o r  c o r p o r a t i o n  s e e k s  c o n t r i b u t i o n s  t o  t h e  c o n t r o l l e d



■    ~—  ■ -  -«•* ■. v , . . . » jv-'. tr. m w • . • ■ 1 * AV ’ ■ ‘ ■ • »■ -. • . ■■ * ;• ■ ■ I
’ '

R e p r e s e n t a t i v e  J o h n  S u n d  

P a g e  3

F e b r u a r y  2 4 ,  1 9 8 8

g r o u p s ,  I  b e l i e v e  i t  c o u l d  l o g i c a l l y  e n a c t  r e a s o n a b l e  

n o n d i s c r i m i n a t o r y  r e g u l a t i o n s  a n d  l i m i t a t i o n s  o n  t h o s e  

c o n t r i b u t i o n s .

W h i l e  I  a m  f a m i l i a r  a t  t h i s  t i m e  w i t h  n o  l e g i s l a t i o n  f r o m  

o t h e r  s t a t e s  t h a t  r e g u l a t e  t h e  t o t a l  a m o u n t s  t h a t  a  

c a n d i d a t e  m a y  a c c e p t  f r o m  u n i o n s  o r  c o r p o r a t i o n s ,  t h e  

S u p r e m e  C o u r t  i n  B u c k l e y  v .  V a l e o ,  4 2 4  U . S .  1 ( 1 9 7 6 )  

i n d i c a t e d  a  w i l l i n g n e s s  t o  a c c e p t  r e g u l a t i o n s  o n  o u t e r  

l i m i t s .  I t  a c c e p t e d  a  a n n u a l  l i m i t  o n  c o n t r i b u t i o n s  f r o m  a n  

i n d i v i d u a l  o f  $ 2 5 , 0 0 0 .  S e c .  6 0 8 ( b ) ( 3 ) ,  F e d e r a l  E l e c t i o n  

C a m p a i g n  A c t .  T h e  C o u r t  c h a r a c t e r i z e d  t h e  l i m i t a t i o n  i n  

t h i s  w a y :

T h e  o v e r a l l  $ 2 5 , 0 0 0  c e i l i n g  d o e s  i m p o s e  a n  u l t i m a t e  

r e s t r i c t i o n  u p o n  t h e  n u m b e r  o f  c a n d i d a t e s  a n d  

c o m m i t t e e s  w i t h  w h i c h  a n  i n d i v i d u a l  m a y  a s s o c i a t e  

h i m s e l f  b y  m e a n s  o f  f i n a n c i a l  s u p p o r t .  B u t  t h i s  q u i t e  

m o d e s t  r e s t r a i n t  u p o n  p r o t e c t e d  p o l i t i c a l  a c t i v i t y  

s e r v e s  t o  p r e v e n t  e v a s i o n  o f  t h e  S T , 0 0 0  c o n t r i b u t i o n  

l i m i t a t i o n  b y  a  p e r s o n  w h o  m i g h t  o t h e r w i s e  c o n t r i b u t e  

m a s s i v e  a m o u n t s  o f  m o n e y  t o  a ^ p a r t i c u l a r  c a n d i d a t e  

t h r o u g h  t h e  u s e  o f  u n e a r m a r k e d  c o n t r i b u t i o n s  t o  

p o l i t i c a l  c o m m i t t e e s  l i k e l y  t o  c o n t r i b u t e  t o  t h a t  

c a n d i d a t e ,  o r  h u g e  c o n t r i b u t i o n s  t o  t h e  c a n d i d a t ¥ ' s  

p o l i t i c a l  p a r t y .  T h e  l i m i t e d ,  a d d i t i o n a l  r e s t r i c t i o n  

o n  a s s o c i a t i o n a l  f r e e d o m  i m p o s e d  b y  t h e  o v e r a l l  c e i l i n g  

i s  t h u s  n o  m o r e  t h a n  a  c o r o l l a r y  o f  t h e  b a s i c  

i n d i v i d u a l  c o n t r i b u t i o n  l i m i t a t i o n  t h a t  w e  h a v e  f o u n d  

t o  b e  c o n s t i t u t i o n a l l y  v a l i d .  B u c k l e y  v .  V a l e o ,  4 2 4  

U . S .  1 7 " a t  ; 4 4  U S L W  4 1 2 7 ,  a t  4 1 3 8  ( 1 9 7 6 ) .

I n  m y  v i e w ,  s i n c e  i n d i v i d u a l s  a r e  t h e  u l t i m a t e  s o u r c e  o f  a l l  

t h e  c o n t r i b u t i o n s ,  t h e  o u t e r  l i m i t s  o n  t h e  t h r e s h o l d  b y  

* ’ h i c h  c o r p o r a t i o n s ,  u n i o n s ,  a n d  g r o u p s  m a y  m a k e  t h e i r  

j n t r i b u t i o n s  i s  n o t h i n g  m o r e  t h a n  " a  c o r o l l a r y  o f  t h e  b a s i c  

i i v i d u a l  c o n t r i b u t i o n  l i m i t a t i o n "  t h a t  t h e  C o u r t  u p h e l d .  

_ k e  t h e  $ 2 5 , 0 0 0  t o t a l  l i m i t a t i o n  o n  c o n t r i b u t i o n s  i n  t h e  

F e d e r a l  E l e c t i o n  C a m p a i g n  A c t ,  t h e  l i m i t a t i o n  o n  

c o n t r i b u t i o n s  f r o m  u n i o n s ,  c o r p o r a t i o n s ,  a n d  g r o u p s  s e r v e s  

t o  l i m i t  t h e  w a y s  i n  w h i c h  w e a l t h i e r  c o n t r i b u t o r  m a y  e v a d e  

t h e  p o l i c y  e s t a b l i s h e d  b y  t h e  $ 1 , 0 0 0  i n d i v i d u a l  c o n t r i b u t i o n  

l i m i t a t i o n .
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I I .  T h e  l i m i t s  t h a t  t h e  b i l l  e s t a b l i s h e s  o n  t h e  l e n g t h s  o f  

a n  e l e c t i *  a  c a m p a i g n  a s  a  l i m i t a t i o n  o n  f r e e  s p e e c h ?

I n  m y  c o m m e n t s  o n  t h e  b i l l  e a r l i e r  i n  t h i s  m e m o r a n d u m ,  I  

n o t e d  t h a t  t h e  b i l l  d i d  n o t  i n  f a c t  a d d r e s s  t h e  q u e s t i o n  o f  

t h e  d u r a t i o n  o f  t h e  e l e c t i o n  c a m p a i g n  ( b u t  o n l y  o f  t h e  t i m e  

w i t h i n  w h i c h  t h e  c o n t r i b u t i o n s  m a y  b e  a c c e p t e d ) .  I  a l s o  

n o t e d  t h a t  t h e  b i l l  d o e s  n o t  l i m i t  f r e e  s p e e c h  ( o r  

i n d e p e n d e n t  e x p e n d i t u r e s )  b u t  o n l y  c o n t r i b u t i o n s .  I  d o  n o t  

b e l i e v e  t h a t  t h e  b i l l  e s t a b l i s h e s  a n y  l i m i t a t i o n s  o n  

c o n s t i t u t i o n a l l y  p r o t e c t e d  f r e e  s p e e c h .

I f  I  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : l m b  
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T O :

F R O M :

R o x a n n e  T u r n e r  h a s  a s k e d  t h a t  I  c o m m e n t  o n  t h e  p r o v i s i o n s  o f  

A S  1 5 . 1 3 . 0 2 0 ( b )  a s  i t  w a s  i n c l u d e d  i n  t h e  d r a f t  p r o v i d e d  t o  

t h e  J u d i c i a r y  C o m m i t t e e  o n  F e b r u a r y  1 ,  1 9 8 8 .

T h e  s u b s e c t i o n  p r o v i d e d :

( b )  E a c h  o f  t h e  t w o  p o l i t i c a l  p a r t i e s  w h o s e  c a n d i d a t e s  

f o r  g o v e r n o r  r e c e i v e d  t h e  h i g h e s t  a n d  t h e  s e c o n d  

h i g h e s t  n u m b e r  o f  v o t e s  f o r  t h e  o f f i c e  o f  g o v e r n o r  a t  

t h e  m o s t  r e c e n t  p r e c e d i n g  g u b e r n a t o r i a l  e l e c t i o n  i s ,  a s  

v a c a n c i e s  o c c u r ,  e n t i t l e d  t o  s u b m i t  n o m i n a t i o n s  t o  t h e  

g o v e r n o r  f o r  t w o  o f  t h e  f i v e  m e m b e r s  o f  t h e  c o m m i s s i o n .  

T h e  g o v e r n o r  s h a l l  m a k e  t h e  a p p o i n t m e n t  w i t h i n  3 0  d a y s  

a f t e r  r e c e i v i n g  f o u r  n o m i n a t i o n s  f r o m  t h e  c e n t r a l  

c o m m i t t e e  o r  o t h e r  g o v e r n i n g  b o d y  o f  t h e  p a r t y .

. T h e  c o m m i s s i o n ' s  l e t t e r  o f  F e b r u a r y  1 0  s u g g e s t e d  t h a t  t h e  

s e c t i o n  c o u l d  b e  " c o n s t r u e d  t o  m e a n  t h a t  a n y  t i m e  a  v a c a n c y  

o c c u r s  o n  t h e  c o m m i s s i o n ,  b o t h  p a r t i e s  a r e  e n t i t l e d  t o  

s u b m i t  f o u r  n a m e s . 11

I  b e l i e v e  t h a t  t h a t  i n t e r p r e t a t i o n  i s  i n c o r r e c t  b e c a u s e  e a c h  

p a r t y  m a y  o n l y  m a k e  " n o m i n a t i o n s  t o  t h e  g o v e r n o r  f o r  t w o  o f  

t h e  f i v e  m e m b e r s  o f  t h e  c o m m i s s i o n "  a n d  t h e n ,  o n l y  " a s  v a ­

c a n c i e s  o c c u r " .  W h e n  t h i s  l i m i t a t i o n  i s  r e a d  i n t o  t h e  r i g h t  

t o  m a k e  n o m i n a t i o n s , I  b e l i e v e  t h a t  t h e  s e c t i o n  a c c u r a t e l y  

s t a t e s  e x i s t i n g  u n d e r s t a n d i n g s .

W h i l e  t h e  s e c t i o n  d o e s  n o t  i n t e r n a l l y  i d e n t i f y  w h i c h  p a r t y  

i s  e n t i t l e d  t o  m a k e  w h i c h  n o m i n a t i o n ,  t h a t  d e f e c t  e x i s t s  i n

A P O C :  A m e n d m e n t  o f  A S  1 5 . 1 3 . 0 2 0 ( b )  

( C S S S H B  1 3 7 ( J u d ) )

R e p r e s e n t a t i v e  K a y  B r - s w n

R i c h a r d  A .  B r a d l e y  k / A  

L e g i s l a t i v e  C o u n s e l d ^  )

i
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p r e s e n t  l a w  a n d  a p p e a r s  n o t  t o  h a v e  c r e a t e d  p r o b l e m s .  A n d  

i t s  s o l u t i o n s  w o u l d  m a k e  t h e  s e c t i o n  s o m e w h a t  m o r e  c o m p l e x .

N o n e t h e l e s s ,  I  h a v e  a  n e w  v e r s i o n  f o r  y o u r  c o n s i d e r a t i o n .

( b )  T h e  p o l i t i c a l  p a r t y  w h o s e  c a n d i d a t e  f o r  g o v e r n o r  

r e c e i v e d  t h e  h i g h e s t  o r  t h e  s e c o n d  h i g h e s t  n u m b e r  o f  

v o t e s  f o r  t h e  o f f i c e  o f  g o v e r n o r  a t  t h e  m o s t  r e c e n t  

p r e c e d i n g  g u b e r n a t o r i a l  e l e c t i o n  i s , a s  v a c a n c i e s  

o c c u r ,  e n t i t l e d  t o  s u b m i t  n o m i n a t i o n s  t o  t h e  g o v e r n o r  

f o r  t w o  o f  t h e  f i v e  m e m b e r s  o f  t h e  c o m m i s s i o n .  T h e  

g o v e r n o r  s h a l l  m a k e  t h e  a p p o i n t m e n t  w i t h i n  3 0  d a y s  

a f t e r  r e c e i v i n g  f o u r  n o m i n a t i o n s  f r o m  t h e  c e n t r a l  c o m ­

m i t t e e  o r  o t h e r  g o v e r n i n g  b o d y  o f  t h e  p a r t y .

A s  I  n o t e d  i n  m y  l a s t  m e m o r a n d u m ,  i f  t h i s  p r o v i s i o n  i s  

a d o p t e d ,  A S  1 5 . 1 3 . 0 2 0 ( h )  s h o u l d  b e  r e p e a l e d .

I f  I  m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : b b  

w k b 2 / 1 0 1



TC3I aj®0§QJTM
LEGISLATIVE AFFAIRS AGENCY

M E M  0  R  A  N  D  U  M  F e b r u a r y  1 5 ,  1 9 8 8

S U B J E C T :

T O :

F R O M :

R o x a n n e  T u r n e r  h a s  a s k e d  t h a t  I  e x p l a i n  t h e  s t y l e  a n d  p u r ­

p o s e  o f  t h e  a m e n d m e n t s  c o n t a i n e d  w i t h i n  t h e  a b o v e  b i l l  a s  

t h e y  a d d r e s s e d  t h e  p r o v i s i o n s  o f  A S  1 5 . 1 3 . 0 2 0 ( b )  a n d  ( d )  .

T h e  p r o v i s i o n s  o f  S S S B  2 4 1 ,  t h e  g o v e r n o r ' s  b i l l ,  d o  n o t  

a d d r e s s  ( b )  o r  ( d ) . I  t h o u g h t  b e f o r e  a n d  t h i n k  n o w  t h a t  t h e  

p r o v i s i o n s  s h o u l d  b e  r e v i s e d .  T h e  p r o v i s i o n s  o f  A S  1 5 . -  

1 3 . 0 2 0 ( b )  n o w  p r o v i d e :

( b )  T h e  g o v e r n o r  s h a l l  a p p o i n t  t w o  m e m b e r s  o f  e a c h  o f  

t h e  t w o  p o l i t i c a l  p a r t i e s  w h o s e  c a n d i d a t e  f o r  g o v e r n o r  

r e c e i v e d  t h e  h i g h e s t  n u m b e r  o f  v o t e s  i n  t h e  m o s t  r e c e n t  

p r e c e d i n g  g e n e r a l  e l e c t i o n  a t  w h i c h  a  g o v e r n o r  w a s  

e l e c t e d .  T h e  t w o  a p p o i n t e e s  f r o m  e a c h  o f  t h e s e  t w o  

p a r t i e s  s h a l l  b e  c h o s e n  f r o m  a  l i s t  o f  f o u r  n a m e s  t o  b e  

s u b m i t t e d  b y  t h e  c e n t r a l  c o m m i t t e e  o f  e a c h  p a r t y .

W i t h  r e g a r d  t o  t h e  r e v i s i o n  o f  ( b ) , I  a g r e e  t h a t  t h e  i n t r o ­

d u c t o r y  p h r a s e  ( f r o m  m y  d r a f t ) :  " E a c h  o f "  s h o u l d  b e  d e l e t e d .

A n d  w h i l e  i t  h a s  a l w a y s  b e e n  " u n d e r s t o o d "  w h a t  w a s  i n t e n d e d  

b y  S e c .  1 5 . 1 3 . 0 2 0 ( b ) ,  I  a s s u m e  t h a t  i t  i s  c l e a r  t h a t  i t  i s  

n o t  a c c u r a t e  t o  s t a t e  t h a t  t w o  p a r t i e s  c a n  q u a l i f y  a s  h a v i n g  

" r e c e i v e d  t h e  h i g h e s t  n u m b e r  o f  v o t e s  i n  t h e  m o s t  r e c e n t  

( g u b e r n a t o r i a l )  e l e c t i o n . "

W h i l e  t h e  b i l l  a d d r e s s e s  t e c h n i c a l  m a t t e r s  t h a t  m i g h t  b e  

d e a l t  w i t h  i n  d i f f e r e n t  w a y s  ( e . g . ,  t h e  p e r i o d  o f  t i m e  t h a t  

s h o u l d  b e  a l l o w e d  f o r  t h e  g o \ r e r n o r  t o  a c t  a f t e r  h a v i n g  r e ­

c e i v e d  a  n o m i n a t i o n ) , t h e  i d e a s  s i m p l y  e v o l v e d  f r o m  s e v e r a l

A P O C / D u r a t i o n  &  f i n a n c i n g  o f  e l e c t i o n  

c a m p a i g n s  ( C S S S H B  1 3 7 ( J u d ) )

R e p r e s e n t a t i v e  K a y

R i c h a r d  A .  B r a d l e y  

L e g i s l a t i v e  C o u n s e

POUCH Y . STATE CAPITOL 

JUNEAU. ALASKA 9 9 8 11 

907.465-3800
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b i l l s  t h a t  p r e c e d e d  H B  1 3 7 .  A n d  I  n o t e  t h a t  e x i s t i n g  l a w  

a l s o  p r o v i d e s  f o r  t h e  3 0  d a y  p e r i o d ;  t h e  p r o b l e m  i s  t h a t  t h e  

e x i s t i n g  s e c t i o n  s e l d o m  w o r k s  b e c a u s e  i t  o n l y  a l l o w s  3 0  d a y s  

f r o m  t h e  o c c u r r e n c e  o f  t h e  v a c a n c y  u n t i l  i t  i s  f i l l e d .  S e e  

A S  1 5 . 1 3 . 0 2 0 ( h ) .  T h e  l a n g u a g e  T  s u g g e s t e d  g i v e s  t h e  

g o v e r n o r  3 0  d a y s  a f t e r  t h e  n o m i n a t i o n s  r e a c h  h i s  o f f i c e .

I f  c h e  a m e n d m e n t  t h a t  I  s u g g e s t e d  i s  a d o p t e d ,  A S  1 5 . -  

1 3 . 0 2 0 ( h )  s h o u l d  b e  r e p e a l e d .

W i t h  r e g a r d  t o  S e c .  1 5 . 1 3 . 0 2 0 ( d ) ,  e x i s t i n g  l a w  n o t  p r o p o s e d  

f o r  c h a n g e  i n  t h e  g o v e r n o r ' s  b i l l  n o w  p r o v i d e s :

( d )  U p o n  s e l e c t i o n  o f  t h e  c o m m i s s i o n ' s  f i f t h  m e m b e r ,  

t h e  c o m m i s s i o n ' s  f o u r  m e m b e r s  s e l e c t e d  u n d e r  ( b )  o f  

t h i s  s e c t i o n  s h a l l  d r a w  l o t s  t o  d e t e r m i n e  t h e  l e n g t h  o f  

t h e i r  t e r m s  o f  o f f i c e  s o  t h a t  o n e  c o m m i s s i o n  m e m b e r  

s e r v e s  o n e  y e a r ,  o n e  s e r v e s  t w o  y e a r s ,  o n e  s e r v e s  t h r e e  

y e a r s ,  a n d  o n e  s e r v e s  f o u r  y e a r s .  H o w e v e r ,  t h e  t e r m s  

o f  n o  t w o  c o m m i s s i o n  m e m b e r s  w h o  a r e  m e m b e r s  o f  t h e  

s a m e  p o l i t i c a l  p a r t y  m a y  e x p i r e  i n  c o n s e c u t i v e  y e a r s .  

T h e  t e r m  o f  o f f i c e  o f  t h e  f i f t h  m e m b e r ,  a p p o i n t e d  u n d e r

( c )  o f  t h i s  s e c t i o n ,  e x p i r e s  i n  t h e  f i f t h  y e a r .  T e r m s  

o f  o f f i c e  o f  t h e  i n i t i a l  a p p o i n t e e s  t o  t h e  c o m m i s s i o n ,  

i n c l u d i n g  t h e  f i f t h  m e m b e r ,  s h a l l  d a t e  f r o m  F e b r u a r y  1 

b e f o r e  t h e i r  a p p o i n t m e n t .  A f t e r  t h e  t e r m s  o f  o f f i c e  o f  

t h e  i n i t i a l  a p p o i n t e e s  t o  t h e  c o m m i s s i o n  e x p i r e ,  t h e  

t e r m  o f  o f f i c e  o f  a  m e m b e r  o f  t h e  c o m m i s s i o n  i s  f i v e  

y e a r s ,  o r  u n t i l  h i s  s u c c e s s o r  i s  a p p o i n t e d  a n d  

q u a l i f i e s .  N o  c o m m i s s i o n  m e m b e r  m a y  s e r v e  m o r e  t h a n  

o n e  t e r m .  H o w e v e r ,  i n i t i a l  a p p o i n t e e s  t o  t h e  

c o m m i s s i o n  w h o  d o  n o t  s e r v e  a  f u l l  f i v e - y e a r  t e r m  a n d  a  

p e r s o n  a p p o i n t e d  t o  f i l l  t h e  u n e x p i r e d  t e r m  o f  h i s  

p r e d e c e s s o r  m a y  b e  a p p o i n t e d  t o  a  s u c c e s s i v e  f u l l  

f i v e - y e a r  t e r m .

T h e  o n l y  r e a s o n  t h a t  I  c a n  t h i n k  o f  f o r  a m e n d i n g  ( d )  i s  t h a t  

t h o s e  o t h e r  s e c t i o n s  e s t a b l i s h i n g  t h e  o r g a n i c  s t r u c t u r e  o f  

t h e  c o m m i s s i o n  a r e  b e i n g  r e v i s e d - - a n d  t h i s  i s  o n e  o f  t h e m .  

S i n c e  i t  i s  a n  o v e r w r i t t e n  a n d  o b s o l e t e  p r o v i s i o n  a n d  p r o b ­

a b l y  h a l f  o f  i t  i s  e x e c u t e d  t e m p o r a r y  l a w ,  t h i s  i s  t h e  t i m e  

t o  a m e n d  i t  a l s o ;  w h e n  w i l l  a  b e t t e r  t i m e  o c c u r ?

B e y o n d  h a v i n g  s a i d  t h a t ,  i n  m y  v i e w  I  d i d  n o t h i n g  t o  t h e  

s u b s t a n c e  o f  ( d )  a n d  t h u s  I  d o  n o t  u n d e r s t a n d  t h e  r e f e r e n c e  

t o  t h e  f i v e  y e a r  t e r m s ;  t e r m s  w e r e  a n d  a r e  f i v e  y e a r s ,  

w h e t h e r  o r  n o t  m e m b e r s  r e s i g n  e a r l y .  A n d  n o t e  A S  3 9 . 0 5 . 0 5 5 .
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I f  t h e  t e r m s  a r e  n o w  s c h e d u l e d  s o  t h a t  t w o  m e m b e r s  o f  t h e  

s a m e  p a r t y  d o  n o t  h a v e  t e r m s  e x p i r i n g  i n  c o n s e c u t i v e  y e a r ,  

t h e n  t h e  s e c o n d  s e n t e n c e  i s  e x e c u t e d  a n d  s e r v e s  n o  p u r p o s e .  

T h a t  i s ,  I  b e l i e v e ,  t h e  c a s e .

I f  I  m a y  b e  o f . ,  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B : b b  

w k b 2 / 0 9 7
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F R O M :

D u r a t i o n  a n d  f i n a n c i n g  o f  e l e c t i o n  c a m p a i g n s  

[ C S S S H B  1 3 7  ( S t a t e  A f f a i r s ]

R e p r e s e n t a t i v e  F r a n  U l m e r

C h a i r ,  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e

R i c h a r d  A .  B r a d l e y  Q  

L e g i s l a t i v e  C o u n s e l ^

I  u n d e r s t a n d  t h a t  t h e  c o m m i t t e e  h a s  p a s s e d  C S S S H B  1 3 7  ( S t a t e  

A f f a i r s )  o u t  o f  c o m m i t t e e .

I  n o t e  t h a t  t h e r e  i s  a  t e c h n i c a l  p r o b l e m  w i t h  o n e  s e c  : i o n .

I n  m y  v i e w ,  t h e  p r o v i s i o n s  o f  S e c .  8  a r e  i n c o m p l e t e  i n  t h a t  

t h e y  d o  n o t  a d d r e s s  m u n i c i p a l  c a n d i d a t e ' s  e f f o r t s  t o  r e t i r e  

d e b t s  e x i s t i n g  b e f o r e  t h i s  A c t .

T h e  p r o b l e m  s h o u l d  b e  a d d r e s s e d  i n  t h e  n e x t  c o m m i t t e e  o f  

r e f e r r a l .

R A B  : b b  

W K B 1 / 0 6 6



D E P A R T M E N T  O F  L A W

OFFICE OF THE A TTORNE Y G ENERA L /

F e b r u a r y  1 7 ,  1 9 8 8

T h e  H o n o r a b l e  K a y  B r o w n  

H o u s e  o f  R e p r e s e n t a t i v e s  

P . O .  B o x  V  

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  B r o w n :

R E P LY  TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 9 9 5 0 1 -1 9 9 4  

PHONE: (907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

STEVE COWPER, GOVERNOR

P.O. BOX K -S T A T E  CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600

R e :  S S H B  1 3 7

K a r l a  F o r s y t h e ,  E x e c u t i v e  D i r e c t o r  o f  t h e  A l a s k a  P u b l i c  

O f f i c e s  C o m m i s s i o n ,  a s k e d  t h i s  o f f i c e  t o  r e v i e w  S S H B  1 3 7  b e f o r e  

i t s  n e x t  h e a r i n g  i n  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e .  I  n o t e  t h a t  

i t  h a s  b e e n  s c h e d u l e d  f o r  h e a r i n g  o n  F e b r u a r y  1 7 ,  1 9 8 8 ,  a n d

w a n t e d  t o  a p p r i s e  y o u  o f  o u r  a n a l y s i s  b e f o r e  t h a t  d a t e .

S e c t i o n  1 .  T h i s  s e c t i o n  w o u l d  r e s o l v e  a  c o n s t i t u t i o n a l  

p r o b l e m  i n  t h e  a p p o i n t m e n t  p r o c e s s  f o r  A P O C  c o m m i s s i o n e r s .  T h e  

l a n g u a g e  p r o p o s e d  i s  a d e q u a t e  t o  a c h i e v e  t h i s  p u r p o s e .  S S S B  2 4 1  

c o n t a i n s  s l i g h t l y  d i f f e r e n t  l a n g u a g e  t o w a r d s  t h e  s a m e  e n d .

S e c t i o n  2 .  T h i s  i s  a  r e - w r i t e  o f  e x i s t i n g  

A S  1 5 . 1 3 . 0 2 0 ( b ) .  T h e  o n l y  s u b s t a n t i v e  c h a n g e  i s  i n  t h e  s e c o n d  

s e n t e n c e ,  w h i c h  p r o p o s e s  t h a t  t h e  g o v e r n o r  a p p o i n t  n e w  m e m b e r s  o f  

A P O C  w i t h i n  3 0  d a y s  o f  r e c e i v i n g  n o m i n a t i o n s  f r o m  t h e  p o l i t i c a l  

p a r t i e s . T h i s  o f f i c e  i s  u n a w a r e  t h a t  t h e r e  h a s  e v e r  b e e n  a  

p r o b l e m  w i t h  d e l a y  i n  a p p o i n t i n g  a n  A P O C  c o m m i s s i o n e r .  I f  t h e  

p r o p o s e d  3 0  d a y  d e a d l i n e  i s  t o  b e  i n c l u d e d ,  w e  a d v i s e  k e e p i n g  t h e  

p r e s e n t  l a n g u a g e  o f  A S  1 5 . 1 3 . 0 2 0 ( b )  i n  l i e u  o f  t h e  f i r s t  s e n t e n c e  

o f  s e c t i o n  2 .

S e c t i o n  3 .  T h i s  s e c t i o n  w o u l d  r e s o l v e  a  c o n s t i t u t i o n a l  

p r o b l e m  i n  t h e  a p p o i n t m e n t  p r o c e s s  f o r  t h e  " f i f t h  m e m b e r , "  t h e  

c o m m i s s i o n e r  n o m i n a t e d  b y  t h e  o t h e r  c o m m i s s i o n e r s  r a t h e r  t h a n  b y  

a  p o l i t i c a l  p a r t y .  S S S B  2 4 1  c o n t a i n s  s l i g h t l y  d i f f e r e n t ,  c l e a n e r  

l a n g u a g e  t o w a r d s  t h e  s a m e  e n d .  O u r  s u g g e s t i o n  i s  t o  c o n s i d e r  

u s i n g  t h e  l a n g u a g e  o f  S S S B  2 4 1  i n s t e a d  o f  t h e  p r o p o s e d  l a n g u a g e .

   S e c t i o n  4 .  T h i s  s e c t i o n  w o u l d  r e m o v e  a r c h a i c  l a n g u a g e

i n  A S  1 5 . 1 3 . 0 2 0 ( d ) ,  r e l a t i n g  t o  t h e  a p p o i n t m e n t  o f  t h e  f i r s t  A P O C  

c o m m i s s i o n e r s .  T h e  r e v i s o r  o f  s t a t u t e s  h a s  p r o p o s e d  t o  a m e n d  A S  

1 5 . 1 3 . 0 2 0 ( d )  t o  r e m o v e  t h e  a r c h a i c  l a n g u a g e  i n  t h i s  y e a r ' s  

r e v i s o r ' s  b i l l .  T h e  p r o p o s e d  l a n g u a g e  i s  s o m e w h a t  c o n f u s i n g ,  

a n d ,  g i v e n  t h a t  t h e  r e v i s o r  i s  a l r e a d y  w o r k i n g  o n  t h i s  s e c t i o n ,

0 3 - C 5 L H
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o u r  s u g g e s t i o n  i s  t o  c o n s i d e r  d r o p p i n g  t h i s  s e c t i o n  f r o m  t h e  

b i l l .

S e c t i o n  5 .  T h i s  s e c t i o n  . p r o h i b i t s  c a n d i d a t e s  f r o m  

a c c e p t i n g  c a m p a i g n  c o n t r i b u t i o n s  p r i o r  t o  t h e  " a d j o u r n m e n t  s i n e  

d i e  o f  t h e  s e c o n d  s e s s i o n  o f  t h e  l e g i s l a t u r e , "  f o r  l e g i s l a t i v e  

c a n d i d a t e s ;  p r i o r  t o  J a n u a r y  2  o f  t h e  " y e a r  o f  t h e  e l e c t i o n "  f o r  

s t a t e w i d e  c a n d i d a t e s ;  a n d  p r i o r  t o  9 0  d a y s  b e f o r e  t h e  e l e c t i o n  

f o r  m u n i c i p a l  c a n d i d a t e s .  T h e  l a n g u a g e  a p p e a r s  a d e q u a t e  t o  

a c h i e v e  t h e s e  e n d s ,  a l t h o u g h  u s e  o f  t h e  t e r m  o f  a r t  " s i n e  d i e "  

c o u l d  b e  c o n f u s i n g  t o  t h e  u n i n i t i a t e d .  W e  e x p r e s s  n o  o p i n i o n  a s  

t o  t h e  p o l i c y  p r o p o s a l  t o  l i m i t  f u n d  r a i s i n g  t o  t h e s e  t i m e  

p e r i o d s .

S e c t i o n  6 .  T h i s  s e c t i o n  w o u l d  a l l o w  c a n d i d a t e s  t o  

c o n t i n u e  t h e  p r e s e n t  p r a c t i c e  o f  m a i n t a i n i n g  m u l t i p l e  c a m p a i g n  

a c c o u n t s ,  t o  u s e  t h e  f u n d s  i n  t h o s e  a c c o u n t s  f o r  a  v a r i e t y  o f  

p u r p o s e s ,  a n d  t o  k e e p  t h e  a c c o u n t s  o p e n  f o r  y e a r s  a f t e r  t h e  

c a m p a i g n  i s  o v e r .

T h e  l a n g u a g e  o f  t h i s  s e c t i o n  i s  u n u s u a l ,  a n d  t h e  p o l i c y  

g o a l s  s o u g h t  a r e  d i r e c t l y  o p p o s e d  t o  t h o s e  w h i c h  h a v e  b e e n  

a r t i c u l a t e d  b y  t h e  A P O C  i n  t h i s  a r e a :  a  d a t e  c e r t a i n  a f t e r  w h i c h

c a m p a i g n  a c c o u n t s  m u s t  b e  c l o s e d ,  a n d  a  p r o h i b i t i o n  o n  t h e  u s e  o f  

c a m p a i g n  f u n d s  f o r  p u r p o s e s  o t h e r  t h a n  c a m p a i g n i n g .  C o m p a r e , 

S S S B  2 4 1 ,  s e c t i o n s  3  a n d  1 0 .  T h i s  s e c t i o n  d o e s  n o t  c h a n g e  

p r e s e n t  l a w ,  e x c e p t  f o r  t h e  p r o h i b i t i o n  o n  " c o n v e r s i o n , "  i . e . ,  

t h e f t ,  o f  c a m p a i g n  f u n d s .  O u r  s u g g e s t i o n  i s  t o  c o n s i d e r  

s u b s t i t u t i n g  s e c t i o n s  3  a n d  1 0  f r o m  S S S B  2 4 1  f o r  t h i s  s e c t i o n .

S e c t i o n  7 .  T h i s  s e c t i o n  i m p o s e s  f i n e s  f o r  a c c e p t i n g  

c o n t r i b u t i o n s  p r i o r  t o  t h e  d a t e s  f o u n d  i n  s e c t i o n  5 .  T h e  l a n ­

g u a g e  a p p e a r s  t o  a c h i e v e  t h e  g o a l s  s o u g h t .

S e c t i o n s  8 ,  9  a n d  1 1 .  T h e s e  s e c t i o n s  p r o h i b i t  t h e

f i l i n g  o f  d e c l a r a t i o n s  o f  c a n d i d a c y  o r  p a r t y  p e t i t i o n s  e a r l i e r  

t h a n  t h e  d a t e s  f o u n d  i n  s e c t i o n  5 .  T h e  l a n g u a g e  o f  t h e s e  s e c ­

t i o n s  a p p e a r s  t o  a c h i e v e  t h e  g o a l s  s o u g h t .

S e c t i o n  1 0 .  T h i s  s e c t i o n  w o u l d  m a k e  i t  a  c o n f l i c t  o f  

i n t e r e s t  f o r  a  m e m b e r  o f  t h e  l e g i s l a t u r e  t o  a c c e p t  a  c a m p a i g n  

c o n t r i b u t i o n  e a r l i e r  t h a n  t h e  d a t e s  f o u n d  i n  s e c t i o n  5 .  T h e  

l a n g u a g e  a p p e a r s  t o  a c h i e v e  t h e  g o a l s  s o u g h t .

S e c t i o n s  1 2  a n d  1 4 .  T h e s e  s e c t i o n s  c o n t a i n  f a i r l y  

c o n v o l u t e d  e f f e c t i v e  d a t e  p r o v i s i o n s .  A  b e t t e r  a p p r o a c h  w o u l d  b e  

t o  m a k e  t h e  e n t i r e  a c t  e f f e c t i v e  o n  o n e  d a t e .
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I h o p e  t h e s e  c o m m e n t s  a r e  o f  s o m e  a s s i s t a n c e  to y o u  as 
w o r k  c o n t i n u e s  o n  SS H B  137. P l e a s e  do n o t  h e s i t a t e  to c a l l  if 
y o u  h a v e  a n y  q u e s t i o n s  or  c o m m e n t s .

S i n c e r e l y ,

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

By: R i c h a r d  D. M o n k m a n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

R D M  m b
cc: Bob E v a n s ,  L e g i s l a t i v e  L i a i s o n ,  G o v e r n o r ' s  O f f i c e

K a r l a  F o r s y t h e ,  E x e c u t i v e  D i r e c t o r ,  A P O C
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□ Juneau Branch Office 
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F e b r u a r y  1 0 ,  1 9 8 8

R e p . K a y  B r o w n  
P . O .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

D e a r  R e p .  B r o w n :

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  r e v i e w  a n d  c o m m e n t  o n  
t n e  2 / 1 / 8 8  w o r k  l r a f t  o f  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  
f o r  S S  HB 1 3 7  ( J u d i c i a r y ) .

T h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n  g r e a t l y  a p p r e c i a t e s  
y o u r  w i l l i n g n e s s  t o  i n c l u d e  p r o v i s i o n s  c l a r i f y i n g  t h e  
p r o c e d u r e  f o r  a p p o i n t m e n t  o f  c o m m i s s i o n  m e m b e r s .  H o w e v e r ,  
a f t e r  r e v i e w i n g  t h e  l a n g u a g e  p r o p o s e d  i n  s e c t i o n s  2 - 4  i t  
a p p e a r s  t h a t  t h e  w o r d i n g  s e t  o u t  i n  t h e  d r a f t  d e v i a t e s  
s u b s t a n t i a l l y  f r o m  l a n g u a g e  i n  SS  SB 2 4 1  d r a f t e d  b y  t h e  
D e p a r t m e n t  o f  L aw  t o  a d d r e s s  t h i s  i s s u e ,  a s  w e l l  a s  f r o m  
e x i s t i n g  l a w .  T h e  c o m m i s s i o n  r e q u e s t s  t h a t  y o u  c o n s i d e r  
a s k i n g  t h e  J u d i c i a r y  C o m m i t t e e  t o  r e v i s e  t h e  l a n g u a g e  i n  
t h e  w o r k  d r a f t  a l o n g  t h e  l i n e s  o f  t h e  G o v e r n o r ' s  b i l l .

S p e c i f i c a l l y ,  t h e  w o r d i n g  o f  s e c t i o n  2 c o u l d  b e  
c o n s t r u e d  t o  m e a n  t h a t  a n y  t i m e  a  v a c a n c y  o c c u r s  o n  t h e  
c o m m i s s i o n ,  b o t h  p a r t i e s  a r e  e n t i t l e d  t o  s u b m i t  f o u r  
n a m e s .  U n d e r  e x i s t i n g  l a w  o n l y  t h e  p a r t y  w h o s e  s e a t  i s  
b e i n g  v a c a t e d  s u b m i t s  n o m i n e e s .  S i n c e  t h i s  h a s  b e e n  t h e  
p r o c e d u r e  f o r  m a n y  y e a r s ,  a n d  t o  my k n o w l e d g e  h a s  n o t  b e e n  
a n  i s s u e ,  t h e  p r e f e r e n c e  o f  t h e  c o m m i s s i o n  i s  t o  r e t a i n  t h e  
e x i s t i n g  s t a t u t o r y  l a n g u a g e  (AS 1 5 . 1 3 . 0 2 0 ( b ) ) .
A d d i t i o n a l l y ,  t h e r e  m ay  b e  a  c o n c e r n  w i t h  l a n g u a g e  i n  t h e  
d r a f t  w h i c h  l i m i t s  t h e  t i m e  f o r  t h e  g o v e r n o r  t o  a c t  o n  
c o m m i s s i o n  a p p o i n t m e n t s .

W i t h  r e g a r d  t o  p r o p o s e d  s e c t i o n  3 ,  s e c t i o n  2 o f  t h e  
S e n a t e  b i l l  s e t s  o u t  t h e  p r o c e d u r e  t o  b e  f o l l o w e d  f o r  t h e  
f i f t h  m e m b e r  a p p o i n t m e n t  m  a  c l e a r ,  s t e p - b y - s t e p  m a n n e r  
w h i c h  i s  m o r e  p r e c i s e  a n d  e a s i e r  t o  r e a d  t h a n  t h e  w o r d i n g  
i n  t h e  w o r k  d r a f t .  W i t h  r e g a r d  t o  p r o p o s e d  s e c t i o n  4 ,  t h e  
w o r d i n g  o f  t h i s  s e c t i o n  u n d e r  e x i s t i n g  l a w  h a s  n o t  c r e a t e d
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a  p r o b l e m .  I t  i s  t h e  p r e f e r e n c e  o f  t h e  c o m m i s s i o n  n o t  t o  
a m e n d  t h e  s t a t u t e  a t  t h i s  t i m e  s i n c e  t h e r e  i s  n o  a p p a r e n t  
r e a s o n  t o  s i n g l e  o u t  t h i s  s e c t i o n  f r o m  o t h e r  p r o v i s i o n s  i n  
t h e  c a m p a i g n  f i n a n c e  d i s c l o s u r e  l a w  w h i c h  h a v e  n o t  c r e a t e d  
p r o b l e m s  b u t  w h i c h  c o u l d  b e  d r a f t e d  m o r e  c l e a r l y .  A l s o ,  
a l t h o u g h  t h e  w o r k  d r a f t  a s s u m e s  f i v e  y e a r  t e r m s  f o r  a l l  
c o m m i s s i o n  m e m b e r s ,  i t  i s  n o t  u n c o m m o n  f o r  a  m e m b e r  t o  
r e s i g n  b e f o r e  a  t e r m  i s  o v e r .

I n  s u m m a r y ,  t h e  c o m m i s s i o n  r e q u e s t s  t h a t  y o u  c o n s i d e r  
a s k i n g  t h e  c o m m i t t e e  t o  i n c o r p o r a t e  s e c t i o n s  1 a n d  2 o f  t h e  
g o v e r n o r ' s  b i l l ,  a n d  t o  t a k e  n o  a c t i o n  a t  t h i s  t i m e  t o  
a m e n d  AS 1 5 . 1 3 . 0 2 0 ( b )  a n d  ( d )  .

W o r d i n g  i n  o t h e r  s e c t i o n s  o f  t h e  b i l l  m a y  r a i s e  s o m e  
q u e s t i o n s .  I n  s e c t i o n  6 ,  t h e  u s e  o f  t h e  p h r a s e s  " c o n v e r t  
s u r p l u s  f u n d s "  a n d  " a m o u n t s  a d v a n c e d "  c o u l d  c r e a t e  
i n t e r p r e t a t i o n  i s s u e s .  A l s o ,  p e r m i t t i n g  c a n d i d a t e s  t o  
d i s p o s e  o f  o n l y  u n o b l i g a t e d  f u n d s ,  p e r m i t t i n g  c a m p a i g n  
a c c o u n t s  t o  r e m a i n  o p e n ,  a n d  a l l o w i n g  c o n t r i b u t i o n s  t o  t h e  
a c c o u n t s  o f  o t h e r s  d i l u t e  t h e  c o n c e p t  o f  a  ^ i r m  c a m p a i g n  
c l o s e - o u t  d a t e .

A c l e a r l y  e s t a b l i s h e d  c a m p a i g n  c l o s i n g  d a t e  i s  i n  t h e  
b e s t  i n t e r e s t s  o f  b o t h  t h e  p u b l i c  a n d  c a n d i d a t e s .  I t  
p r o m o t e s  p u b l i c  c o n f i d e n c e  m  e l e c t e d  o f f i c i a l s ,  s i n c e  a n  
u n l i m i t e d  p e r i o d  f o r  p o s t - e l e c t i o n  c o n t r i b u t i o n s  i s  
p e r c e i v e d  b y  t h e .  p u b l i c  a s  a n  o p p o r t u n i t y  f o r  s u c c e s s f u l  
c a n d i d a t e s  t o  o b t a i n  c o n t r i b u t i o n s  f r o m  t h o s e  w h o  w i l l  b e  
s e e k i n g  p o l i t i c a l  s u p p o r t  f o r  t h e i r  c a u s e s .  A l s o ,  s o m e  
e l e c t e d  o f f i c i a l s  h a v e  s e v e r a l  a c c o u n t s  f o r  d i f f e r e n t  
c a m p a i g n s  a n d  f o r  d i f f e r e n t  o f f i c e s  o p e n  a t  a n y  g i v e n  
t i m e .  P u b l i c  c o n f i d e n c e  i n  c a m p a i g n  l a w s  i s  e r o d e d  w h e n  a  
c a m p a i g n  c a n  r e c e i v e  m a x im u m  c o n t r i b u t i o n s  f o r  s e v e r a l  
camper i g n s  f r o m  a  s i n g l e  s o u r c e .  A f i r m  d e a d l i n e  e m p h a s i z e s  
t h e  i m p o r t a n c e  o f  s t r a i g h t e n i n g  u p  c a m p a i g n  a c c o u n t s  a n d  
p r o v i d e s  a n  i n c e n t i v e  t o  d o  s o .

A d e f i n i t e  c l o s i n g  d a t e  p e r m i t s  c o m m i s s i o n  s t a f f  t o  p l a n  
i t s  w o r k  m o r e  e f f i c i e n t l y .  R e p o r t s  a r e  r e q u i r e d  o n  a l l  
a c c o u n t s  s e v e r a l  t i m e s  d u r i n g  t h e  y e a r ,  a l t h o u g h  s o m e  o f  
t h e  a c c o u n t s  m a y  b e  d o r m a n t .  T h e  a d d i t i o n a l  p a p e r w o r k  
c a u s e s  u n n e c e s s a r y  a d m i n i s t r a t i v e  e x p e n s e  f o r  c o m m i s s i o n  
s t a f f ,  a n d  t h e  r e p o r t i n g  r e q u i r e m e n t s  a r e  c o n f u s i n g  t o  a l l  
c o n c e r n e d .

F i n a l l y ,  c o n s i d e r i n g  t h e  g r a n d f a t h e r  a n d  a p p l i c a b i l i t y  
p r o v i s i o n s ,  a n o t h e r  a p p r o a c h  m i g h t  b e  t o  e x t e n d  t h e  
e f f e c t i v e  d a t e  o f  t h e  m e a s u r e s  t o  J a n u a r y  L, 1 9 8 9 ,  a s s u m i n g  
t h i s  d o e s  n o t  a l t e r  t h e  i n t e n t  o f  t h o s e  p r o v i s i o n s .
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I  h o p e  t h e s e  c o m m e n t s  a r ^  h e l p f u l .  I  w i l l  b e  g l a d  t o  
p r o v i d e  f u r t h e r  i n f o r m a t i o n  o r  a n s w e r  a n y  q u e s t i o n s  a b o u t  
t h e  c o m m i s s i o n ' s  c o n c e r n s .

S i n c e r e l y ,

AK PU B L IC  O F F IC E S  COMMISSION

K a r l a  L .  F o r s y t h e  
E x e c u t i v e  D i r e c t o r

c c :  APOC M e m b e r s
‘ R e p r e s e n t a t i v e  S u n d ,  H o u s e  J u d i c i a r y  C o m m i t t e e  

B o b  E v a n s ,  O f f i c e  o f  t h e  G o v e r n o r  
D i c k  M o n k m a n ,  D e p a r t m e n t  o f  Law  
P u s h  D i l l o n ,  D e p a r t m e n t  o f  A d m i n i s t r a t i o n
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Rep. Sam Cotten 
PO Box V
Juneau, AK 99811 

Dear Rep. Cotten:

A fte r my testimony to the House Judiciary Committee on HB 137 las t 
Monday, you asked me to provide any written documentation of support 
from the Alaska Public Offices Commission for SS SB 241, a campaign finance 
reform measure introduced by the Governor.

I have attached a copy of a le t te r from the Commission to the Governor 
dated November 19, 1987, stating that "passage o f SB 241 is a Commission 
p r io r i t y . " Each o f the five members signed the le t te r as a way of 
emphasizing to the Governor the level of support fo r language addressing 
specific Commission concerns.

I believe the attached le t te r should c la r i f y  the Commission's position.
I f  you have further questions, or problems with the way in which the 
Commission is communicating i ts  views on pending leg is la t io n , please le t 
me know.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Karla L. Forsythe 
Executive Director

cc: APOC members
' Rep. Sund, Chair, House Judiciary Committee 
1 Rep. Brown
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ALASKA PUBLIC OFFICES COMMISSION

November 19, 1987

STEVE COWPER. GOVERNOR 

REPLY TO:

OB' 2221 E. Northern Lights, Room 128 
Anchorage, AK 99508 
(907) 276-4176

□ luneau Branch Office 
Box CO
luneau, AK 99811-0222 
(907) 465-4864

Governor Steve Cowper 
P.O. Box A
Juneau, AK 99811-0101 

Dear Governor Cowper:

At i t s  November 18 meeting the Alaska Public Offices Commission reviewed 
amendments to SB 241 drafted by the Department of Law at the Commission's 
request. The Commission strongly supports amendments c la r i fy in g the 
appointment process fo r the f i f t h  commissioner, requiring con f id en t ia l i ty of 
investigations, and proh ib it ing the use o f contributions as personal 
income. Further, a l l commissioners also agree that language establishing a 
campaign account closing date is an essential part of th is le g is la t io n .

Draft language prepared by Mr. Monkman included both campaign start-up and 
stop dates. The Commission continues to suoport the concept o f a start-up 
date, but suggests deleting th is provision from the present le g is la t io n , and 
focusing instead on the closing date.

Although the Commission is not wedded to any pa rt icu la r date, we believe the 
concept of a uniform closing date is in the best in terests o f both the public 
and candidates. I t  promotes public confidence in elected o f f ic ia ls , since an 
unlimited period fo r post-election contributions is perceived by the public 
as an opportunity fo r successful candidates to exact contributions from those 
who w i l l be seeking p o l i t ic a l support fo r th e ir causes. A deadline 
emphasizes the importance o f straightening up campaign accounts and provides 
an incentive to do so without undue delay. Add it iona lly , i t  w i l l permit 
Commission s ta f f to plan i ts  work around a uniform closeout date.

The Commission agrees that December 31 of the year in which the election is 
held may be overly re s t r ic t iv e , and proposes that the date be extended to 
July 1 o f the year following the election. This should allow su ff ic ie n t time 
fo r candidates to close th e ir accounts. I t  also recognizes the legitimate 
need o f candidates with lim ited financ ia l resources to accept post-election 
contributions to defray campaign expenses.

He urge your support fo r language establishing a fa i r  and reasonable campaign
c lo s in g  d a te .  T 
to  h e lp  e x p la in  
c a n d id a te s  and t

le Commission w i l l be glad to discuss th is issue with you and 
to the leg is la tu re the ways in which th is proposal benefits 
ie public.



Governor Cowper 
November 19, 1987 
Page 2

Passage o f S3 241 is a Commission p r io r i ty . We are prepared as individual 
commissioners and as a group to communicate with leg is la to rs and to te s t i f y  
before the committees to which th is measure has been referred. Our Executive 
D irector, Karla Forsythe, w i l l be contacting Bob Evans to discuss specific 
ways in which the Commission can provide assistance.

Thank you fo r considering our views.

'Sincerely,

ALASKA PUBLIC OrFICES COMMISSION

Annie Laurie'Howard, Commissioner



(3 2221 E. Northern Lights, Room 12'
Anchorage, AK 99508 

ALASKA PUBLIC OFFICES COMMISSION (907) 276-4176
□ Juneau Branch Office 

Box CO
Juneau, AK 99811-0222 
(907) 465-4864

February 3, 1988

Carol Horos
Office of Sen. Mitchell Abood 
P0 Box V
Juneau, AK 99811 

Dear Ms. Horos:

As we discussed, I have attached an annotated copy o f SS SB 241. The 
annotations were drafted in consultation with the Department of Law, and 
were reviewed and approved by the commission at i t s  meeting la s t week.
I am forwarding a copy to Bob Evans in the event that he may wish to 
comment from the Governor's perspective.

The proposed language is intended to c la r i fy  some of the issues we 
discussed previously. To summarize, the changes would:

- c la r i f y  the extent of the prohib it ion on use o f contributions as 
personal income (section 3).

- c la r i f y  that a complaint to the commission as well as the response ( i f  
authorized by the respondent) would be available fo r public inspection. After 
that point, investigation by the commission into a complaint would be 
confidential un ti l the commission f i le s an accusation or closes the investigation. 
Other new language would cross-reference the penalty under existing law for 
vio la t ion o f th is section.

- separate section 5 into two sections, and renumber the remainder of 
the b i l l accordingly.

- change the word "person" in section 9 to " ind iv idua l" .

- make the procedural portions of the b i l l e ffec t ive immediately, and 
the policy portions effec t ive January 1, 1990, in order to give the commission 
adequate time to develop new regulations, forms, manuals and procedures needed 
to implement the b i l l .



i t  is my understanding that you w il l be meeting with Sen. Abood to
discuss these suggestions, as well as to schedule the b i l l fo r hearing.
Please le t me know i f  I can provide any additional informationvhich might
be of help at th is time.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Karla L. Forsythe 
Executive Director

cc: APOC members
Bob Evans, Office of the Governor 
Rep. Kay Brown 

xHouse Judiciary Committee 
' Dick Monkman, Department of Law
Push D illon , Department of Administration
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^ 2 0  g o v e r n o r  s h a l l  e i t h e r  a p p o i n t  t h e  n o m i n e e  t o  t h e  c o m m i s s i o n ,  o r  s h a l l

2 1  r e j e c t  t h e  n o m i n e e  a n d  r e q u e s t  t h e  c o m m i s s i o n  t o  n o m i n a t e  a n o t h e r

- j y l y\ 2 2  i n d i v i d u a l  t o  s e r v e  a s  t h e  f i f t h  m e m b e r  o f  t h e  c o i r , m i s s i o n .
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£ 2 d  w i t n e s s e s  w h i c h  i s  p r o d u c e d ,  o b t a i n e d ,  r e c o r d e d ,  o r  c o m p i l e d  d u r i n g  a n
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1 t h a n  a  c o m m i s s i o n  m e m b e r ,  a n  M i a a r # '  e m p l o y e e  o f  t h a  c o m m i s s i o n  f o r

2 u s e  i n  t h ®  i n v e s t i g a t i o n ,  t h e  a t t o r n e  g e n e r a l ,  o r  t h e  p e r s o n  o r  g r o u p

3 w ho  p r o d u c e d  t h e  m a t e r i a l  o r  g a v e  t h e  t e s t i m o n y  u n t i l  s u c h  t i m e s  a s

4  ( 1 )  a n  a c c u s a t i o n  i s  f i l e d  u n d e r  AS 4 4 . 6 2 ;

5 ( 2 )  t h e  c o m m i s s i o n ,  b y  m a j o r i t y  v o t e ,  c l o s e s  an  i n v e s -

6 t i g a t i o n  w i t h o u t  f i l i n g  a n  a c c u s a t i o n  u n d e r  AS 4 4 . 6 2 ;  o r

7 ( 3 )  t h e  s u p e r i o r  c o u r t ,  f o r  g o o d  c a u s e  s h o w n ,  o r d e r s  t h e

,  .  . . .  .  . V t ' o l t f i o r s  S e c t i o n
dUcl" ed'^  C B ffrct ^ e r  U / / .

9 *  S e c .  5 .  AS 1 5 . 1 3 . 0 5 0  i s  a m e n d e d  t o  r e a d :

10 S e c .  1 5 . 1 3 . 0 5 0 .  GROUPS. E a c h  g r o u p ,  b e f o r e  m a k i n g  a n  e x p e n d i -

1 1  t u r e  o n  b e h a l f  o f [ , ]  o r  i n  o p p o s i t i o n  t o [ , ]  a  c a n d i d a t e , a n d  a  p o l i t i -

12  c a l  p a r t y ,  b e f o r e  m a k i n g  [OR] a  c o n t r i b u t i o n  t o  a  c a n d i d a t e ,  s h a l l

13  r e g i s t e r  [ ,  ON FORMS PROVIDED BY THE C O M M I S SI O N ^  w i t h  t h a  c o n a i s 3 i o n

14  o n  f o r m s  p r o v i d e d  b y  t h e  c o m m i s s i o n . g r o u p  i n t e n d s  t o  s u p p o r t

15 o r  o p p o s e  o n l y  o n e  c a n d i d a t e ,  o r  t o  c o n t r i b u t e  t o  o r  e x p e n d  [ON BEHALF

16 O F,  OR I N  OPPOSITION TO,  ONE CANDIDATE] 5 0  p e r c e n t  o r  m o r e  o f  i t s

17 f u n d s  o n  b e h a l f  o f  o r  i n  o p p o s i t i o n  t o  o n e  c a n d i d a t e , t h e  n a m e  o f  t h e

18 c a n d i d a t e  m u s t  [SHALL] b e  a  p a r t  o f  t h e  n a m e  o f  t h e  g r o u p .  P r o m p t l y

19 u p o n  r e c e i v i n g  t h e  r e g i s t r a t i o n ,  t h e  c o m m i s s i o n  s h a l l  n o t i f y  t h e

2 0  c a n d i d a t e  o f  t h e  g r o u p ’ s  o r g a n i z a t i o n  a n d  i n t e n t .

2 1  *  S a c . " ^ .  AS 1 5 . 1 3 . 0 7 0 ( a )  i s  a m e n d e d  t o  r e a d :

2 2  ( a )  An i n d i v i d u a l  [NO PERSON OR GROUP. INCLUDING BUT NOT LIMITED

2 3  TO ALL PO L I T IC A L  COMMITTEES, BU S IN E S S E S ,  CORPORATIONS,  AND LABOR

2 4  U N I O N S , ]  m a y  n o t  c o n t r i b u t e  [TO OR EXPEND] m o r e  t h a n  $ 1 , 0 0 0  a  y e a r  [ON

2 5  BEHALF OF OR I N  O PP OSI TIO N]  t o  a  c a n d i d a t e  ' [THE COMPETING CANDIDATES

2 6  FOR EACH ELECTIVE O F F I C E ] . No g r o u p  o t h e r  t h a n  a  p o l i t i c a l  p a r t y ,  a n d

2 7  n o  p e r s o n  o t h e r  t h a n  a n  i n d i v i d u a l ,  may  c o n t r i b u t e  t o  a  c a n d i d a t e .

2 8  P o l i t i c a l  p a r t i e s  a n d  t h e i r  s u b d i v i s i o n s  a r e  n o t  s u b j e c t  t o  t h e  l i r a i -

2 9  t a t i o n  p r e s c r i b e d  i n  t h i s  s u b s e c t i o n ,  b u t  t h e y  a r e  s u b j e c t  t o  t h e
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22

23

2 4

25

26

27

28

29

r e p o r t i n g  r e q u i r e m e n t s  p r e s c r i b e d  b y  AS 1 5 . 1 3 . 0 4 0 ( b )  a n d  1 5 . 1 3 . 1 1 0 .  

N o t h i n g  i n  t h i s  c h a p t e r  p r o h i b i t s

( 1 )  a  c a n d i d a t e  f r o m  c o n t r i b u t i n g  m o r e  t h a n  $ 1 , 0 0 0  o f  t h e  

c a n d i d a t e ' a  [ H I S ]  own m o n e y  t o  t h e  c a n d i d a t e ' s  [ H I S ]  own c a m p a i g n ;  o r

( 2 )  i n d i v i d u a l s  o r  g r o u p s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  a l l

p o l i t i c a l  c o m m i t t e e s ,  b u s i n e s s e s ,  c o r p o r a t i o n s ,  a n d  l a b o r ,  u n i o n s , f r o m

c o n t r i b u t i n g  t o  o r  e x p e n d i n g  o n  b e h a l f  o f  a  b a l l o t  p r o p o s i t i o n  o r  

q u e s t i o n  m o r e  t h a n  $ 1 , 0 0 0  a  y e a r ;  h o w e v e r ,  t h e s e  c o n t r i b u t i o n s  a n d

e x p e n d i t u r e s  s h a l l  b e  r e p o r t e d  i n  a c c o r d a n c e  w i t h  AS 1 5 . 1 3 . 0 4 0  a n d

1 5 . 1 3 . 1 1 0 .

*  S a c .  AS 1 5 . 1 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  1 5 . 1 3 . 0 7 5 .  CAMPAIGN A C T I V I T I E S  BY LOBBYISTS.  A n  i n d i v i d u ­

a l  w h o  i s  r e g i s t e r e d  a s  a  l o b b y i s t  u n d e r  AS 2 4 . 4 5  m a y  c o n t r i b u t e  t h e  

l o b b y i s t ' s  own m o n e y ,  g o o d s ,  a n d  s e r v i c e s  t o  a  c a n d i d a t e ,  s u b j e c t  t o  

t h e  l i m i t s  o f  AS 1 5 . 1 3 . 0 7 0 .  H o w e v e r ,  n o  p e r s o n  r e g i s t e r e d  a s  a  

l o b b y i s t  u n d e r  AS 2 4 . 4 5  may

( 1 )  s e r v e  a s  a  c a m p a i g n  t r e a s u r e r  o r  d e p u t y  c a m p a i g n  t r e a ­

s u r e r  f o r  a  c a n d i d a t e  f o r  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  o r  t h e  l e g i s ­

l a t u r e ;  o r

( 2 )  d i r e c t l y  o r  i n d i r e c t l y  s o l i c i t ,  r e c e i v e ,  c o l l e c t ,  

h a n d l e ,  d i s b u r s e ,  o r  a c c o u n t  f o r  c a m p a i g n  c o n t r i b u t i o n s  f o r  a  c a n d i ­

d a t e  f o r  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  o r  t h e  l e g i s l a t u r e .

*  S e c .  AS 1 5 . 1 3 . 0 8 0  i s  a m e n d e d  t o  r e a d :  . .

S e c .  1 5 . 1 3 . 0 8 0 .  STATEMENT BY CONTRIBUTOR. o r  p o l i f c i -

c a l  p a r t y  [GROUP] c o n t r i b u t i n g  [TO A CANDIDATE] o v e r  $ 2 5 0  i n  m o n e y . 

[OR CONTRIBUTING] g o o d s ^  o r  s e r v i c e s  t o  a  c a n d i d a t e  [WITH A VALUE OF 

MORE THAN $ 2 5 0  TO INFLUENCE THE ELECTION OF A CANDIDATE] s h a l l  f u r n i s h  

t h e  c o m m i s s i o n  a  s i g n e d  s t a t e m e n t ,  o n  a  f o r m  ma d e  a v a i l a b l e  b y  t h e  

c o m m i s s i o n .  T h e  s t a t e m e n t  s h a l l  i t e m i z e  t h e  c o n t t i b u t i o n  [AND GOODS]

SB 0241b  - 3 -  SSSB 241
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I

1 a n d  s t a t a  t h a t  t h e  c o n t r i b u t o r  i s  n o t  t f a n  o r  g r o u p  p ' o h i b i t e d  b y

2 l a w  f r o a  c o n t r i b u t i n g  a n d  t h a t  t h e  c o n t r i b u t i o n  c o n s i s t s  o f  f u n d s  o r

3 p r o p e r t y  b e l o n g i n g  t o  t h e  c o n t r i b u t o r  a n d  h a s  n o t  b e e n  g i v e n  o r  f u r -

4  n i s h e d  b y  a n o t h e r  p e r s o n  o r  g r o u p .  T h e  c o n t r i b u t o r ' s  s t a t e m e n t  s h a l l

5 b e  f i l e d  w i t h  t h e  c o m m i s s i o n  b y  t h e  c o n t r i b u t o r  n o  l a t e r  t h a n  10  d a y s

6 a f t e r  t h e  c o n t r i b u t i o n  i s  m a d e .  A c o p y  o f  t h a  s t a t e m e n t  s h a l l  b e

7 f u r n i s h e d  t h e  c a n d i d a t e ,  c a m p a i g n  t r e a s u r e r ,  o r  d e p u t y  c a s ^ a i g n  t r a a -

8 s u r e r  a t  t h e  t i m e  t h e  c o n t r i b u t i o n  i s  s u d e .
[ O

9 *  S a c .  AS 1 5 . 1 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

10 AS 1 5 . 1 3 . 1 1 5 .  CLOSING OF CAMPAIGNS AND FINAL REPORTS.  ( a )  .  A

11  c a n d i d a t e  s h a l l  c l o s e  a l l  c a m p a i g n  a c c o u n t s ,  a n d  f i l e  a  f i n a l  r e p o r t

12 w i t h  t h e  c o a a s i s s i o n ,  n o  l a t e r  t h a n  J u l y  1 o f  t h e  y e a r  f o l l o w i n g  t h e

13 y e a r  i n  w h i c h  t h e  e l e c t i o n  w a s  h e l d .  T h e  f i n a l  r e p o r t  m u s t  b e  i n

14 a c c o r d a n c e  w i t h  AS 1 5 . 1 3 . 0 4 0  a n d  m u s t  b e  o n  a  f o r m  p r e s c r i b e d  b y  t h e

15 c o s a a i s s i o n .

16 ( b )  A f t e r  t h e  d a t e  a  f i n a l  r e p o r t  i s  d u e ,  a  c o n t r i b u t i o n  may n o t

17 b e  a c c e p t e d  b y  o r  o n  b e h a l f  o f  t h a  c a n d i d a t e ,  a n d  a n  e x p e n d i t u r e  may

18 n o t  b e  m a d e  b y  o r  o n  b e h a l f  o f  t h e  c a n d i d a t e .

19 ( c )  C o n t r i b u t i o n s  n o t  s p e n t  b e f o r e  t h e  d a t e  a  f i n a l  r e p o r t  i s

20  d u e  m u s t  b e

2 1  ( 1 )  d o n a t e d  t o  a n  o r g a n i z a t i o n  t h a t  q u a l i f i e s  a s  a  c h a r i t a -

2 2  b l e  o r g a n i z a t i o n  u n d e r  26  U . S . C .  5 0 1 ( c ) ;  o r
€

23  ( 2 )  r e t u r n e d  t o  c o n t r i b u t o r s  o n  a  p r o  r a t a  b a s i s .

2 4  *  S e c .  A 3 ' 1 5 . 1 3 . 1 1 0 ( a )  i s  a m e n d e d  t o  r e a d :

25  ( a )  E a c h  c a n d i d a t e  a n d  g r o u p  s h a l l  m a k e  a  f u l l  r e p o r t  i n

2 6  a c c o r d a n c e  w i t h  AS 1 5 . 1 3 . 0 4 0  d u r i n g  t h e  p e r i o d  e n d i n g  t h r e e  d a y s

27  b e f o r e  t h e  d u e  d a t e  o f  t h e  r e p o r t  a n d  b e g i n n i n g  o n  t h e  l a s t  d a y

28 c o v e r e d  b y  t h e  m o s t  r e c e n t  p r e v i o u s  r e p o r t ,  o r ,  i f  a  f i r s t  r e p o r t ,  a l l

29  c o n t r i b u t i o n s  r e c e i v e d  a n d  e x p e n d i t u r e s  m a d e  b e f o r e  t h r e e  d a y s  b e f o r e
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1 t h e  d u «  d a t a  o f  Che r e p o r t .  T h e  r e p o r t  s h a l l  b e  f i l e d  a t  t h e

2  f o l l o w i n g  t i m e s :

3 ( 1 )  30  d a y s  b e f o r e  th«i  e l e c t i o n ;  h o w e v e r ,  t h i s  r e p o r t  i s

4  n o t  r e q u i r e d  i f  t h e  d e a d l i n e  f o r  f i l i n g  a  n o m i n a t i n g  p e t i t i o n  o r

5 d e c l a r a t i o n  o f  c a n d i d a c y  i s  w i t h i n  3 0  d a y s  o f  t h e  e l e c t i o n ;

6 ( 2 )  o n e  w e e k  b e f o r e  t h e  e l e c t i o n ;

7 ( 3 )  10  d a y s  a f t e r  t h e  e l e c t i o n ;  a n d

8  ( 4 )  D e c e m b e r  31 o f  e a c h  y e a r  i n  w h i c h  a  f i n a l  r e p o r t  i s  n o t

9 f i l e d  w i t h  t h e  c o m m i s s i o n  i n  a c c o r d a n c e  w i t h  AS 1 3 . 1 3 . 1 1 3  [FOR EXPEH-

10  DITURES AND CONTRIBUTIONS WHICH WERE NOT REPORTED THAT YEAR],

1 1  *  S e c .  i f .  AS 1 5 . 1 3 . 1 2 5  i s  a m e n d e d  t o  r e a d :

1 2  S e c .  1 5 . 1 3 . 1 2 5 .  C I V I L  PENALTY; LATE F IL I N G  OF REQUIRED REPORTS.

13  A p e r s o n  who  f a i l s  t o  f i l e  a  p r o p e r l y  c o m p l e t e d  a n d  c e r t i f i e d  r e p o r t

1 4  w i t h i n  t h e  t i m e  r e q u i r e d  b y  AS 1 5 . 1 3 . 1 1 0 ( a ) ( 1 ) ,  ( 3 ) ,  o r  ( 4 ) ^  [OR]

15 1 5 . 1 3 . 1 1 0 ( d ) . o r  1 5 . 1 3 . 1 1 5  i s  s u b j e c t  t o  a  c i v i l  p e n a l t y  o f  n o t  m o r e

16 t h a n  $ 1 0  a  d a y  f o r  e a c h  d a y  t h e  d e l i n q u e n c y  c o n t i n u e s  a s  d e t e r m i n e d  b y

17  t h e  c o m m i s s i o n  s u b j e c t  t o  r i g h t  o f  a p p e a l  t o  t h e  s u p e r i o r  c o u r t .  A

18 p e r s o n  who f a i l s  t o  f i l e  a  p r o p e r l y  c o m p l e t e d  a n d  c e r t i f i e d  r e p o r t

19  w i t h i n  t h e  t i m e  r e q u i r e d  b y  AS 1 5 . 1 3 . 1 1 0 ( a ) ( 2 )  o r  1 5 . 1 3 . 1 1 0 ( b )  i s

2 0  s u b j e c t  t o  a  c i v i l  p e n a l t y  o f  no t:  m o r e  t h a n  $50  a  d a y  f o r  e a c h  d a y  t h e

2 1  d e l i n q u e n c y  c o n t i n u e s  a s  d e t e r m i n e d  b y  t h e  c o m m i s s i o n  s u b j e c t  t o  r i g h t

2 2  o f  a p p e a l  t o  t h e  s u p e r i o r  c o u r t .  An a f f i d a v i t  s t a t i n g  f a c t s  i n

2 3  m i t i g a t i o n  may b e  s u b m i t t e d  t o  t h e  c o m m i s s i o n  b y  a  p e r s o n  a g a i n s t  whom

2 4  a  c i v i l  p e n a l t y  i s  a s s e s s e d .  H o w e v e r ,  t h e  i m p o s i t i o n  o f  t h e  p e n a l t i e s

2 5  p r e s c r i b e d  i n  t h i s  s e c t i o n  o r  i n  AS 1 5 . 1 3 . 1 2 0  d o e s  n o t  e x c u s e  t h a t

2 6  p e r s o n  f r o m  f i l i n g  r e p o r t s  r e q u i r e d  by  t h i s  c h a p t e r .

2 7  *  S e c .  T h i ^ ^ A c P ' c ^ k e | ' l c f  f e c t ^ l . m m e d i a t e ^ y ^  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .

28 S s  c / T \ o > ^ s  3 , 5 ,  ( , ~ 1 >  1?, ef l 1 0 ) 1 1  < , v c L  Q

\ )  m o .
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H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  L e g i s l a t u r e  
F e b r u a r y  1, 1 9 8 8  

C S  H B 1 3 7

M i s t e r  C h a i r ,  M e m b e r s  o f  t h e  C o m m i t t e e :

My n a m e  I s  E v e  R e c k l e y .  I r e p r e s e n t  t h e  L e a g u e  o f  W o m e n  V o t e r s  o f  

A l a s k a .  Y ou h a v e  b e f o r e  y o u  t h e  C o m m l t t e  S u b s t i t u t e  f o r  H o u s e  B i l l  1 3 7  
r e l a t i n g  t o  f i n a n c i n g  o f  p o l i t i c a l  c a m p a i g n s .  R e f o r m  o f  c a m p a i g n  

f i n a n c i n g  l e g i s l a t i o n  I s  a  h i g h  p r b . . ,y  o n  t h e  L e a g u e ’s  a g e n d a  f o r  
e n a c t m e n t  In  t h i s  s e s s i o n .

T h e  L e a g u e  a p p l a u d s  t h e  s p o n s o r s  o f  t h e  b i l l  f o r  t h e i r  e f f o r t s  In  

p u t t i n g  t h i s  i s s u e  b e f o r e  y o u .  W e  b e l i e v e  t h a t  a c t u a l  r e f o r m  o f  t h e  w a y  In 

w h i c h  c a m p a i g n s  a r e  f i n a n c e d  a n d  c o n d u c t e d  i s  v i t a l  t o  e n s u r e  t h e  p u b l i c ' s  

t r u s t  In  t h e  e l e c t o r a l  p r o c e s s .  W e  r e a l i z e  i t  I s  n o t  a n  e a s y  t a s k  t o  a d d r e s s  

t h e  p r o b l e m s  t h a t  c a n d i d a t e s  m i g h t  e n c o u n t e r  In  w i d e l y  d i s p a r a t e  e l e c t i o n  

d i s t r i c t s .  B u t  t h e n ,  t h a t  I s  t h e  c h a l l e n g e  t h a t  o f t e n  f a c e s  A l a s k a n s  In 

t r y i n g  t o  f i n d  a n  e q u i t a b l e  w a y  o f  l e g i s l a t i n g  In  t h e  b r o a d  p u b l i c  I n t e r e s t .

T h i s  b i l l  p r o v i d e s  t h e  v e h i c l e  f o r  f a i r  a n d  I m a g i n a t i v e  a c t i o n .  I t  w i l l  
r e q u i r e  c a r e f u l  b a l a n c i n g ,  j u d i c i o u s  h a n d l i n g  a n d  a  r e a l  c o m m i t m e n t  t o  

m e a n i n g f u l  r e f o r m .  I t  w i l l  r e q u i r e  s t a t e s m a n - l i k e ,  o r  s t a t e s p e r s o n - l i k e  

a c t i o n  f r o m  e a c h  l e g i s l a t o r .  W e b e l i e v e  y o u  a r e  e q u a l  t o  t h e  t a s k .  T h e  
s t a k e s  a r e  h i g h — b u i l d i n g  t h e  p u b l i c  c o n f i d e n c e  In  t h e  p o l i t i c a l  p r o c e s s .

T h e  L e a g u e  f e e l s  t h a t  s h o r t e n i n g  t h e  d u r a t i o n  o f  c a m p a i g n s  w o u l d  
h e l p  t o  b r i n g  t h e  c o s t s  d o w n  a n d  e n c o u r a g e  m o r e  p e o p l e  t o  r u n  f o r  o f f i c e .  

W e a r e  c o n c e r n e d ,  h o w e v e r ,  t h a t  a s  t h e  b i l l  i s  c u r r e n t l y  d r a f t e d ,  s e t t i n g  

t h e  p e r i o d  f o r  l e g i s l a t i v e  c a m p a i g n s  t o  b e g i n  t h e  d a y  f o l l o w i n g  
a d j o u r n m e n t  o f  t h e  L e g i s l a t u r e ,  w o u l d  h a n d i c a p  c h a l l e n g e r s .  W e 

q u e s t i o n  w h e t h e r  I t  w o u l d  p r o v i d e  s u f f i c i e n t  t i m e  f o r  t h e m  t o  r a i s e  m o n e y  
t o  m o u n t  a  v i a b l e  c a m p a i g n .

W e  a r e  c o n c e r n e d  t o o ,  t h a t  t h e  t i m e  p e r i o d  w o u l d  b e  i n a d e q u a t e  f o r  

c a n d i d a t e s  in  l a r g e  r u r a l  d i s t r i c t s  t o  r e a c h  v o t e r s .  T h e  t i m i n g  w o u l d  b e  
s u c h  t h a t  f i s h e r m e n  a n d  o t h e r  s e a s o n a l  w o r k e r s  w o u l d  b e  a w a y  f r o m  t h e i r  
h o m e  b a s e  d u r i n g  m u c h  o f  t h e  c a m p a i g n  p e r i o d .



P a g e  2 / C a m p a i g n  F 1 n a n c e : J u d i c i a r y

T h e  L e a g u e ' s  p o s i t i o n  o n  c a m p a i g n  f i n a n c e  r e f l e c t s  o u r  c o n t i n u i n g  

c o n c e r n  f o r  o p e n  a n d  h o n e s t  e l e c t i o n s  a n d  f o r  m a x i m u m  c i t i z e n  

p a r t i c i p a t i o n  In  t h e  p o l i t i c a l  p r o c e s s .  W e  b e l i e v e  t h e  g o a l s  o f  a 

c a m p a i g n  f i n a n c e  s y s t e m  s h o u l d  be :

t o  e n s u r e  t h e  p u b l i c ' s  r i g h t  t o  k n o w ;

t o  c o m b a t  c o r r u p t i o n  a n d  u n d u e  I n f l u e n c e ;

t o  e n a b l e  c a n d i d a t e s  t o  c o m p e t e  m o r e  e q u i t a b l y  f o r  p u b l i c  o f f i c e .

T o  a c c o m p l i s h  t h e s e  g o a l s ,  t h e  L e a g u e  s u p p o r t s  l e g i s l a t i o n  t o  
s h o r t e n  t h e  d u r a t i o n  o f  c a m p a i g n s  t o  t h e  c a l e n d a r  y e a r  In  w h i c h  t h e  

e l e c t i o n  I s  h e l d  a n d  t o  e s t a b l i s h  t h e  d a y  b e f o r e  t h e  e l e c t i o n  a s  t h e  c u t - o f f  
d a t e  f o r  c a n d i d a t e s  t o  r e c o u p  e x p e n s e s  o f  t h a t  c a m p a i g n .

W e b e l i e v e  t h a t  p l a c i n g  r e a s o n a b l e  l i m i t a t i o n s  o n  c a m p a i g n  

c o n t r i b u t i o n s  a n d  c o n t i n u e d  d i s c l o s u r e  o f  t h e  s o u r c e  o f  a l l  c o n t r i b u t i o n s  

1n e x c e s s  o f  $ 1 0 0  a r e  e s s e n t i a l  e l e m e n t s  o f  t h e  b i l l .  T h e  L e a g u e  s u p p o r t s  

p r o v i s i o n s  o f  t h e  b i l l  t o  p r o h i b i t  t h e  u s e  o f  c a m p a i g n  c o n t r i b u t i o n s  a s  
p e r s o n a l  I n c o m e  b y  c a n d i d a t e s .

T h e  L e a g u e  f e e l s  t h a t  l i m i t s  o n  c o n t r i b u t i o n s  a n d  e x p e n d i t u r e s  

s h o u l d  b e  r e a l i s t i c  a n d  r e a s o n a b l e ;  h i g h  e n o u g h  t o  b e  e n f o r c e a b l e  a n d  
a l l o w  b o t h  f o r  d i s c u s s i o n  o f  t h e  I s s u e s  a n d  f o r  v i s i b i l i t y  o f  t h e  

c a n d i d a t e s .  T h e  L e a g u e  a l s o  s u p p o r t s  s t r o n g  p e n a l i t i e s  f o r  v i o l a t i o n s  a n d  

f o r  a d e q u a t e  f u n d i n g  o f  t h e  A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n  (A P O C ) t o  
o v e r s e e  a n d  e n f o r c e  p r o v i s i o n s  o f  e l e c t i o n s  l a w s .

W e e n d o r s e  T h e  J u d i c i a r y  C o m m i t t e e ' s  I n c l u s i o n  In  t h i s  b i l l ,  t h e  

p r o v l s l n  o n  t h e  a p p o i n t m e n t  o f  t h e  f i f t h  m e m b e r  o f  t h e  c o m m i s s i o n  b y  

t h e  g o v e r n o r .  S i n c e  t h e r e  I s  a  q u e s t i o n  o f  t h e  l e g a l i t y  o f  t h e  
c o m p o s i t i o n  o f  t h e  A P O C  w h i c h  d o e s  h a v e  q u a l s l - J u d l c l a r y  p o w e r s ,  w e  

u n d e r s t a n d  t h a t  t h i s  l a n g u a g e  w o u l d  c l e a r  u p  t h e  p r o b l e m .  T h i s  p r o v i s i o n  

a l o n e  m a k e s  e n a c t m e n t  o f  r e f o r m  l e g i s l a t i o n  In  t h i s  s e s s i o n  n e c e s s a r y .
M i s t e r  C h a i r m a n ,  m e m b e r s  o f  t h e  c o m m i t t e e ,  t h i s  l e g i s l a t i o n  w i l l  

r e q u i r e  w o r k  a n d  c o m p r o m i s e .  T h e r e  w i l l  b e  m a n y  a r g u m e n t s  f o r  a n d  

a g a i n s t  e a c h  p r o v i s i o n .  W h e n  a n  I s s u e  I s  a s  d i f f i c u l t  a s  c a m p a i g n  f i n a n c e  
r e f o r m  I s ,  t h e  t e n d e n c y  m a y  b e  t o  d o  n o t h i n g .  T h e  r e s u l t s  m a y  b e  

I n t a n g i b l e .  B u t  i t  I s  o n  I s s u e s  s u c h  a s  t h i s ,  t h a t  t h e  I n t e g r i t y  o f  t h e  o u r  

g o v e r n m e n t a l  p r o c e s s e s  a r e  m e a s u r e d .  T h e  L e a g u e  o f  W o m e n  V o t e r s  o f  
A l a s k a  u r g e s  y o u r  c a r e f u l  c o n s i d e r a t i o n  a n d  a c t i o n  o n  t h i s  l e g i s l a t i o n .
W e  b e l i e v e  I t  I s  o n e  o f  t h e  m o s t  I m p o r t a n t  b i l l s  y o u  w i l l  e n a c t  t h i s  y e a r .



H E  OF ALASKA
ALASKA PUBLIC OFFICES COMMISSION

STEVE COWPER. GOVERNOR 

REPLY TO:

□  2221 E. Northern Lights, Room 128
Anchorage, AK 99508 
(907) 276-4176

C Juneau Branch Office 
Box CO
Juneau, AK 99811-0222 
(907) 465-4864

January 14, 1988

Rep. Kay Brown 
P0 3ox V
Juneau, AK 99811 

Dear Rep. 3rown:

The Alaska Public Offices Commission appreciates your responsiveness 
to the commission's concerns which I expressed during testimony yesterday 
on the proposed committee substitu te fo r S3 HB 137.

As I mentioned, i t  would be helpful i f  the committee substitu te could 
include language to remedy a procedural problem with the manner in which 
commission members are appointed. Under A r t ic le I I I ,  Section 25 o f the 
Alaska Constitu t ion , commissions which head regulatory or quas i- jud ic ia l 
agencies such as APOC must be appointed by the governor and confirmed by 
the le g is la tu re . Although four commissioners are appointed by the governor 
from l i s t s  o f p o l i t i c a l party nominees, with the governor's choices 
confirmed by the le g is la tu re , AS 15.13.020 cu rren tly provides that the f i f t h  
member is appointed by APOC members. Several respondents to complaints 
f i le d  with APOC have challenged the a b i l i t y  o f APOC to act, on the grounds 
tha t appointment procedures fo r the f i f t h  member do not comport with the 
cons t i tu t io n .

The fo llow ing amendments to AS 15.13.020(a) and (c) would solve th is 
problem:

(a) There is created in the Department o f Administration the Alaska 
Public Offices Commission consisting o f f ive members. The governor shall 
appoint a l l members o f the commission in the manner prescribed in (bj and 
o f th is section, subject to confirmation by a majority o f the leg is la tu re 
meeting in jo in t session.!

(c)

(b) The four members selected unde:- (b) o f th is section sha ll , by a 
majority vote, [APPOINT] nominate to the governor an individua! to serve 
as_ the [REMAINING] f i f t h  member of The commission. The governor sha l l"e i th e r 
appoint the nominee to the commission, or shall re jec t  the nominee and request 
the commission to nominate another ind iv idua l to serve as the f i f t h  memoer
o f the commission.



Rep. Brown

January 14, 1988

Page Two

Both the commission and the governor's o ff ic e support th is language. 
I am not aware o f any controversy surrounding th is proposed amendment,

Thank you fo r considering th is additional language. I f  you or your 
s ta f f have any questions about th is proposed amendment or APOC's position 
on any other aspect o f the b i l l ,  please le t me know.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Karla L. Forsythe 
Executive Director

cc: APOC members
Jane Barcott, Assistant Director 
Bob Evans, Office o f the Governor 
Marsha Hubbard, Deputy Commissioner 
Department o f Administration
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13. Ja n e  B a r c o t t  

AP O C

2221 E a s t  N o r t h e r n  Li gh ts  

A n c h o r a g e ,  A K  99504

1. Rep. K a y  B r o w n  

P.O. B o x  V  

Juneau, A K  9 98 11  

(907) 4 6 5 - 3 7 8 4  

T e s t i f i e d  o n  H B  137

11. Pr en t G a z a w a y

1521 W e s t  1 4 t h  A v e n u e  

A nc ho r a g e ,  A K  99501 

(907) 2 7 7 - 2 0 7 3

14. K a t i e  H u r l e y  

Box  87 015 7 

Wa si ll a,  A K  99687 

(907) 3 7 6 - 5 7 3 6  

P O M  s u p p o r t i n g  H B  137

7. G r e g  O ' C l a r a y  

M E B A  P A C  

124 F r o n t  S t r e e t  

Juneau, A K  99801 

(907) 5 8 6 - 6 0 4 0

2. Eva R e c k l e y

L e a g u e  o f  W o m e n  V o t e r s  

Bo x 210 24 2 

A u k e  Bay, A K  99821 

(907) 7 8 9 - 9 3 9 2  

Al l c a m p a i g n  &  e l e c t i o n  for m

5. M a r g o  W a r i n g

1215 F i f t h  S t r e e t  

Douglas, A K  9 9824 

(907) 3 6 4 - 3 1 5 5

10. J e f f  B o w m a n

Ex e c u t i v e  D i r e c t o r

A K P I R G

Box  1010 S3

An ch o r a g e ,  A K  99 51 0 

(907) 2 7 8 - 3 6 6 1  

S _ p p o r t s  H B  137

9. K a r l a  F o r s y t h e

E x e c u t i v e  D i r e c t o r  

A l a s k a  P u b l i c  O f f i c e s  Comm.

2221 Eas t  N o r t h e r n  L i g h t s  

A nc ho r a g e ,  A K  9 9 5 0 4  

(907) 2 7 6 - 4 1 7 6

P r e s e n t e d  A P O C  P o s i t i o n  o n  H B  137

12. A n n i e  L a u r i e  H o w a r d  

C ha ir

A l a s k a  P u b l i c  O f f i c e s  Comm.

3220 A m b e r  B a y  C i r c l e  

A nc ho ra ge , A K  99515 

(907) 3 44 - 0 2 8 9

3. B r o o k e  M i l e s  

A P O C

P.O. B o x  CO 

Juneau, A K  9 98 11  

(907) 4 6 5 - 4 8 6 4  

T e s t i f i e d  o n  H B  137 a n d  H B  234

4. Rep. P a t  P o u r c h o t  

P.O. B o x  V  

Juneau, A K  9 9811 

(907) 4 6 5 - 3 8 7 9

T e s t i f i e d  on H B  137 a n d  H B  234

6 . E.M. T u c k e r

1050 S a l m o n  C r e e k  Lane, # D 2 0 1  

Juneau, A K  99801

8 . J o h n  Y a r b o r  

EPIC PAC 

Box 671073 

Chugiak, A K  

(907) 68 8- 0 8 6 1



JOHN SUND, REPRESENT\TIVE
2504 2 n d  Avenue 

Ketchikan, Alaska 99901 

(907) 225-5552

M arch 4, 1988

While in Juneau 
P. O. B o x  V  

Juneau, Alaska 99811 
(907) 465-4919

R i c h a r d  W h i t t a k e r  
W h i t t a k e r  & Z e l e n s k y  
A t t o r n e y s  a t  Law 
B o x  3 3 1 3
K e t c h i k a n ,  A l a s k a  9 9 9 0 1

T h a n k  y o u  f o  _ i g h t f u l  l e t t e r  r e g a r d i n g  c a m p a i g n
f i n a n c i n g .  T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  r e c e n t l y  p a s s e d  o u t  
C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  B i l l  1 3 7  ( J u d i c i a r y ) , b y  
R e p r e s e n t a t i v e  B r o w n ,  w h i c h  a d d r e s s e s  t h i s  i s s u e .  I  h a v e  
e n c l o s e d  a  c o p y ,  w h i c h ,  a s  y o u  c a n  s e e ,  d o e s  n o t  g o  q u i t e  a s  
f a r  a s  y o u r  p r o p o s a l s  w o u l d .  T h e  b i l l  d o e s ,  i n  my o p i n i o n ,  
i m p r o v e  t h e  p r e s e n t  l a w  s i g n i f i c a n t l y .  HB 1 3 7  w o u l d  s e t  
c u m u l a t i v e  c a p s  o n  c o n t r i b u t i o n s  b y  P A C ' s ,  s e t  t i m e  l i m i t s  o n  
a c c e p t i n g  c o n t r i b u t i o n s ,  p r o h i b i t  c a n d i d a t e s  f r o m  t a k i n g  
c a m p a i g n  f u n d s  a s  p e r s o n a l  i n c o m e ,  a n d  p r o h i b i t  l e g i s l a t o r s  
f r o m  r a i s i n g  m o n e y  d u r i n g  t h e  l e g i s l a t i v e  s e s s i o n .

A s  y o u  p o i n t  o u t ,  t h e r e  a r e  c o n s t i t u t i o n a l  c o n s i d e r a t i o n s  o f  
f r e e  s p e e c h  a n d  e q u a l  p r o t e c t i o n  t o  b e  t a k e n  i n t o  a c c o u n t  a n y  
t i m e  t h e  l e g i s l a t u r e  w o r k s  t o  l i m i t  c a m p a i g n s .  S o m e  d o u b t s  
w e r e  e x p r e s s e d  r e g a r d i n g  t h e  p r o p o s a l  w e  c a m e  u p  w i t h ,  b u t  w e 
d o  h a v e  a n  o p i n i o n  b y  o u r  L e g a l  S e r v i c e s  D i v i s i o n  i n d i c a t i n g  
n o  p r o b l e m s .  I  t h i n k  i t  i s  a  s t e p  i n  t h e  r i g h t  d i r e c t i o n .

T h a n k s  a g a i n  f o r  w r i t i n g .

D e a r  M r .  W hi

S i n c e r e l y

o h n  S u n d  
: e p r e s e n t a t i v e



F E B  1 8  1 9 8 8

WHITTAKER S ZELENSKY 
A t t o r n e y s  a t  Law 
B o x  3 3 1 3
K e t c h i k a n ,  A l a s k a  9 9 9 0 1
9 0 7  2 2 5 - 4 7 7 7  
* * * * * * *
R i c h a r d  W h i t t a k e r  
M i c h a e l  J .  Z e l e n s k y

H o w a rd  W ayne  
O f f i c e  o f  J o h n  S u n d  
S t a t e  L e g i s l a t u r e  
B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  H o w a r d :

I ' v e  b e e n  v e r y  d i s t u r b e d  a b o u t  t h e  c a m p a i g n  f i n a n c i n g  p r o b l e m  f o r  
s o m e  t i m e .  C o m m o n  C a u s e  i s  p u s h i n g  SB  2 w h i c h  i f  p a s s e d  w o u l d  
s t i l l  g i v e  T e d  S t e v e n s  $ 1 9 0 , 0 0 0  PAC m o n e y .

I ' d  l i k e  t o  s e e  i n t r o d u c t i o n  o f  a  m o d e l  b i l l  i n  o u r  l e g i s l a t u r e  
a n d  a f t e r  s o m e  r e f l e c t i o n  w o u l d  s u g g e s t  a t  l e a s t  t h e  f o l l o w i n g  
p r o v i s i o n s :

1 .  C a m p a i g n  c o n t r i b u t i o n s  b e  l i m i t e d  t o  p e r s o n s  o n l y .  N a u g h x  
f r o m  c o m p a n i e s  o r  c o r p o r a t i o n s  e t c .

2 .  C a m p a i g n  c o n t r i b u t i o n s  b e  l i m i t e d  t o  t h o s e  p e r s o n s  l i v i n g  
i n  t h e  p a r t i c u l a r  e l e c t i o n  d i s t r i c t .

3 .  I t  b e  m a d e  a  c r i m e  t o  p a s s  t h r o u g h  f u n d s ,  i . e . ,  c o m p a n i e s  
g i v i n g  e m p l o y e s  o r  o t h e r s  m o n e y  t o  c o n t r i b u t e  t o  a  c a m p a i g n .

4 .  T h a t  a d v e r t i s i n g  b y  o u t s i d e  t h e  d i s t r i c t  p e r s o n s  o r  
i n t e r e s t s  h e  p r o h i b i t e d  a n d  t h o s e  i n t e r e s t s  l i m i t e d  t o  m a n o m a n o  
c o n t a c t  w i t h  r e s i d e n t s  o f  t h e  d i s t r i c t .

5 .  T h a t  c a m p a i g n  c o n t r i b u t i o n s  f o r  s t a t e w i d e  c o n t e s t s  b e  
l i m i t e d  t o  r e s i d e n t s  o f  t h e  s t a t e .

I t ' s  b e e n  a  l o n g  t i m e  s i n c e  I ' v e  g i v e n  a n y  t h o u g h t  t o  t h e ^  
c o n s t i t u t i o n a l  r e s t r i c t i o n s  * n  c a m p a i g n  c o n t r i b u t i o n s ,  s o  I  
r e a l l y  d o n t  h a v e  a  h a n d l e  o n  t h a t ,  j u s t  a  f e e l i n g  t h a t  s u c h  a  
s c h e m e  c o u l d  p a s s  s c r u t i n y .

I ' d  a p p r e c i a t e  y o u r  t h o u g h t s .

How a b o u t  a  c o m m i t t e e  t o  d r a f t  H o w a rd  W a y n e ,  a n d  a  s t a t e m e n t  f r o m  
y o u  t h a t  y o u  c a n n o t  c o m m i t t  a s  a n  e m p l o y e  o f  t h e  l e g i s l a t u r e ,  
u n t i l  t h e  l e g i s l a t u r e  i s  o v e r ?

17  F e b  88

Reg;

R i c h a r d  W h i t t a k e r
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After much searching, state house Reps. Kay Brown and Fran Ulmer have found a campaign financing reform they think is politically feasible. And it’s not hard to see why their proposal might be popular with their colleagues. Rep. Brown’s reform bill (HB 137), as passed from Rep. Ulmer’s House State Affairs committee, might be labelled “The Incumbent Protection Act of 1988.’•. No one can doubt the two lawmakers’ sincerity. They both want to cut the influence of money in state politics. But if this is the best that can be done in the cause of reform, the resistance from their colleagues must be a formidable obstacle, indeed. k; —  \The measure bars any legislative candidate — incumbent or challenger — from raising money or starting a formal campaign during an election year until 
the legislature adjourns. V .Oh the plus side, such a change' prevents-powerful lawmakers from piling up big warchests that scare off potential challengers. Incumbents won’t be able to head home for fundraisers and milk lobbyists who want their votes on pending legislation. -i- ,.r . \But the bill reinforces built-in advantages that every incumbent enjoys.-Cutting fund-raising time hurts challengers, since office holders can almost always raise more money faster.... Lawmakers already get state-paid office allowances to communicate with voters during the session. This bill lets them use surplus funds from previous campaigns for the same purpose. With the limits on campaigning during the session, it will ge% harder and harder to tell legitimate voter communication from disguised campaigning. •: >::i£ Non-incumbents also would lose one small advantage they now enjoy. While lawmakers are tied to their duties in Juneau, challengers back home won’t be able to get a jump on the campaign.Brown’s bill- raises constitutional questions, as well. Any measure that restricts the time or place of political speech, which is what campaigns are, must have a compelling justification. Sponsors haven’t even begun to build a case for such restrictions.The measure does do some good things. It bans post-election fund-raising. It also bars candidates from pocketing leftover campaign funds for personal use.Taken alone, these would be reforms worthy of the name. But when they’re linked with such strong protections for. incumbents, t*
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POUCH Y . STATE CAPIKX  

JUNEAU, A t ASK A 9VBII 

907-465 J800

LEGISLATIVE AFFAIRS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

May, 1988

C o p i e s  of m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
in this file. T h e  m i n u t e s  are a v a i l a b l e  on  t h e  S T A I R S  
d a t a b a s e  CMPR. In o r d e r  to save s p a c e  c o p i e s  o f  m i n u t e s  
h a v e  n o t  b e e n  le f t  in the files

M a r y  V a n  N i m w e g e n

i l . J T c j p .  3 - 6 - n

H - ,  J o t > ,  3 - 5 - n
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BY GRUENBERG, SUND, PETTYJOHN, 
DONLEY, NAVARRE, P H I L L I P S ,

IN THE HOUSE TAYLOR, ULMER AND MARTIN

HOUSE B IL L  NO. 139 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE - F IR S T  SESSION 

A BILL

F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f  t h e  s u p e r i o r

a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  d i s q u a l i f i c a t i o n  a n d  

i m p e a c h m e n t ,  t h e  p r o c e d u r e  f o r  j u d i c i a l  r e t i r e m e n t  

d u e  t o  i n c a p a c i t y  o r  d i s a b i l i t y ,  a n d  p r o c e e d i n g s  

b e f o r e  m a g i s t r a t e s . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 0 9 . 3 0 . 2 0 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 0 0 .  F ILI NG AND STATUS OF FOREIGN JUDGMENTS. A c o p y  

o f  a  f o r e i g n  j u d g m e n t  a u t h e n t i c a t e d  i n  a c c o r d a n c e  w i t h  t h e  A c t  o f  

C o n g r e s s  o r  t h e  l a w s  o f  t h i s  s t a t e  may b e  f i l e d  i n  t h e  o f f i c e  o f  t h e  

c l e r k  o f  t h e  [SUPERIOR] c o u r t  w i t h  j u r i s d i c t i o n  i n  [OF]  t h i s  s t a t e .  

The  c l e r k  s h a l l  t r e a t  t h e  f o r e i g n  j u d g m e n t  i n  t h e  sa m e  m a n n e r  a s  a  

d o m e s t i c  j u d g m e n t  [OF THE SUPERIOR COURT]. A j u d g m e n t  s o  f i l e d  h a s  

t h e  sam e  e f f e c t  a n d  i s  s u b j e c t  t o  t h e  sa m e  p r o c e d u r e s ,  d e f e n s e s ,  a n d  

p r o c e e d i n g s  f o r  r e o p e n i n g ,  v a c a t i n g ,  o r  s t a y i n g  a s  a  d o m e s t i c  j u d g m e n t  

[OF THE SUPERIOR COURT] a r d  may b e  e n f o r c e d  o r  s a t i s f i e d  i n  l i k e  

m a n n e r .

*  S e c .  2 .  AS 0 9 . 3 0 . 2 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 2 0 .  STAY. ( a )  I f  t h e  j u d g m e n t  d e b t o r  s h o w s  t h e  

[SUPERIOR] c o u r t  t h a t  a n  a p p e a l  f r o m  t h e  f o r e i g n  j u d g m e n t  i s  p e n d i n g  

o r  w i l l  b e  t a k e n ,  o r  t h a t  a  s t a y  o f  e x e c u t i o n  h a s  b e e n  g r a n t e d ,  t h e  

c o u r t  s h a l l  s t a y  e n f o r c e m e n t  o f  t h e  f o r e i g n  j u d g m e n t  u n t i l  t h e  a p p e a l  

i s  c o n c l u d e d ,  t h e  t i m e  f o r  a p p e a l  e x p i r e s ,  o r  t h e  s t a y  o f  e x e c u t i o n  

e x p i r e s  o r  i s  v a c a t e d ,  u p o n  p r o o f  t h a t  t h e  j u d g m e n t  d e b t o r  h a s

HB0139A - 1 -  HB 139



1 s h a l l  p r e s i d e  a t  t h e  t r i a l .  C o n c u r r e n c e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s

2 o f  t h e  h o u s e  i s  r e q u i r e d  f o r  a  j u d g m e n t  o f  i m p e a c h m e n t .  T he  j u d g m e n t

3 may n o t  e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d o e s  n o t  p r e v e n t  p r o -

4 c e e d i n g s  i n  a  c o u r t  o n  t h e  sa m e  o r  r e l a t e d  c h a r g e s .

5 *  S e c .  6 .  A S  2 2 . 1 5 . 0 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  The d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s , i n c l u d ­

i n g f o r e i g n  j u d g m e n t s  f i l e d  u n d e r  AS 0 9 . 3 0 . 2 0 0  a n d  a r b i t r a t i o n  p r o -

8 c e e d i n g s  u n d e r  AS 0 9 . 4 3 . 1 7 0 ,  a s  f o l l o w s :

9 ( 1 )  f o r  t h e  r e c o v e r y  o f  m o ne y  o r  d a m a g e s  w h e n  t h e  a m o u n t

10 c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ^  a n d  a t t o r n e y  f e e s  d o e s  n o t

11 e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

12 ( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  w h e n

13 t h e  v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  t h e  d e t e n t i o n  do

^  14 n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

15 ( 3 )  f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

16 g i v e n  b y  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 3 5 , 0 0 0

17 [ $ 2 . 5 , 0 0 0 ] ;

18 ( 4 )  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f

19 t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t

20 f o r  a  p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

21  ( 5 )  f o r  e s t a b l i s h i n g  t h e  f a c t  o f  d e a t h  o f  a n y  p e r s o n  i n  t h e

22  m a n n e r  p r e s c r i b e d  i n  AS 0 9 . 5 5 . 0 2 0  -  0 9 . 5 5 . 0 6 0 ;

23  ( 6 )  f o r  t h e  r e c o v e r y  o f  t h e  p o s s e s s i o n  o f  p r e m i s e s  i n  t h e

24  m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  -  0 9 . 4 5 . 1 6 0  w h e n  t h e  v a l u e  [OF THE

25  PROPERTY OR] o f  t h e  a r r e a r s  a n d  d a m a g e  t o  t h e  p r o p e r t y  d o e s  n o t  e x c e e d

26  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

27  ( 7 )  f o r  t h e  f o r e c l o s u r e  o f  a  l i e n  w h e n  t h e  a m o u n t  i n  r o n -

28 t r o v e r s y  d o e s  n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

29 ( 8 )  f o r  t h e  r e c o v e r y  o f  m on ey  o r  d a m a g e s  i n  m o t o r  v e h i c l e
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i n f r a c t i o n s  u n d e r  AS 2 8 , v i o l a t i o n s  u n d e r  AS 1 1 ,  a n d  v i o l a t i o n s  o f  

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ;

( 8 )  f o r  t h e  e x t r a d i t i o n  o f  f u g i t i v e s  a s  a u t h o r i z e d  u n d e r

AS 1 2 . 7 0 .

*  S e c .  8 .  AS 2 2 . 1 5  i s  a m e n d e d  b y  a d d i n g  a  n ew s e c t i o n  t o  r e a d :

S e c .  2 2 . 1 5 . 2 0 5 .  IMPEACHMENT .C ^A  d i s t r i c t  j u c f o :  i s  s u b j e c t  t o  

i m p e a c h m e n t  b y  t h e  l e g i s l a t u r e  f o r  m a l f e a s a n c e - o r ? ^ m i s f e a s a n c e  i n  t h e

p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  I m p e a c h m e n t  m u s t  o r i g i n a t e  i n  t h e

s e n a t e  a n d  m u s t  b e  a p p r o v e d  by  t w o - t h i r d s  v o t e  o f  i t s  m e m b e r s .  The  

m o t i o n  f o r  i m p e a c h m e n t  m u s t  l i a t  f u ? \ y  t h e  b a s i s  f o r  t h e  p r o c e e d i n g .  

T r i a l  o n  i m p e a c h m e n t  s h a l l  b e  c o n d u c t e d  by  t h e  h o u s e  o f  r e p r e s e n t a ­

t i v e s .  A s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  b y  t h e  c o u r t  s h a l l  p r e s i d e  

a t  t h e  t r i a l .  C o n c u r r e n c e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s  o f  t h e  h o u s e  

i s  r e q u i r e d  f o r  a  j u d g m e n t  o f  i m p e a c h m e n t .  T h e  j u d g m e n t  may n o t

e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d o e s  n o t  p r e v e n t  p r o c e e d i n g s  i n  

t h e  c o u r t s  o n  t h e  sa m e  o r  r e l a t e d  c h a r g e s .

*  S e c .  9 .  AS 2 2 . 2 0 . 0 2 0 ( a )  i s v r e p e a l e d  a n d  r e e n a c t e d  t o ^ r e a d :

( c )  A j u d i c i a l  o f f i c e r  may n o t  a c t  i n  a  m a t t e r  i n  w h i c h

( 1 )  t h e  j u d i c i a l  o f f i c e r  i s  a  p a r t y ;

( 2 )  t h e  j u d i c i a l s ,  o f f i c e r  i s  r e l a t e d  t o  a  p a r t y  o r  a  p a r t y ' s

a t t o r n e y  b y ^ c o n s a n g u i n i t y ^ d r  a f f i n i t y  w i t h i n  t h < £ ' t h i r d  d e g r e e ; /

( 3 ) '  t h e  j u d i c i a l  o f f i c e r  i s  a  m a t e r i a l  w i t n e s s ;

( 4 )  t h e  j u d i c i a l  o f f i c e r  o r  t h e  s p o u s e  o f  t h e  j u d i c i a l

o f f i c e r ,  i n d i v i d u a l l y  o r  a s  a  f i d u c i a r y ,  o r  a  c h i l d  o f  t h e  j u d i c i a l

o f f i c e r  h a s  a  d i r e c t  f i n a n c i a l  i n t e r e s t  i n  t h e  m a t t e r ;

( 5 )  a  p a r t y ,  e x c e p t  t h e  s t a t e  o r  a  m u n i c i p a l i t y  o f  t h e  

s t a t e ,  h a s  r e t a i n e d  o r  b e e n  p r o f e s s i o n a l l y  c o u n s e l e d  b y  t h e  j u d i c i a l  

o f f i c e r  a s  i t s  a t t o r n e y  w i t h i n  t w o  y e a r s  p r e c e d i n g  t h e  a s s i g n m e n t  o f  

t h e  j u d i c i a l  o f f i c e r  t o  t h e  m a t t e r ;
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BY GRUENBERG, SUND, PETTYJOHN, 
DONLEY, NAVARRE, P H I L L I P S ,

IN  THE HOUSE TAYLOR, ULMER AND MARTIN

HOUSE B I L L  NO. 139 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FIFTEENTH LEGISLATURE -  F IR ST  SESSION 

A BILL

F o r  a n  A c t  e n t i t l e d :  "An  A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f  t h e  s u p e r i o r

a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  d i s q u a l i f i c a t i o n  a n d  

i m p e a c h m e n t ,  t h e  p r o c e d u r e  f o r  j u d i c i a l  r e t i r e m e n t  

d u e  t o  i n c a p a c i t y  o r  d i s a b i l i t y ,  a n d  p r o c e e d i n g s  

b e f o r e  m a g i s t r a t e s . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 0 9 . 3 0 . 2 0 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 0 0 .  F IL IN G  AND STATUS OF FOREIGN JUDGMENTS. A c o p y  

o f  a  f o r e i g n  j u d g m e n t  a u t h e n t i c a t e d  i n  a c c o r d a n c e  w i t h  t h e  A c t  o f  

C o n g r e s s  o r  t h e  l a w s  o f  t h i s  s t a t e  may b e  f i l e d  i n  t h e  o f f i c e  o f  t h e  

c l e r k  o f  t h e  [SUPERIOR]  c o u r t  w i t h  j u r i s d i c t i o n  i n  [OF]  t h i s  s t a t e .  

T h e  c l e r k  s h a l l  t r e a t  t h e  f o r e i g n  j u d g m e n t  i n  t h e  sa m e  m a n n e r  a s  a  

d o m e s t i c  j u d g m e n t  [OF THE SUPERIOR COURT] . A j u d g m e n t  s o  f i l e d  h a s  

t h e  sa m e  e f f e c t  a n d  i s  s u b j e c t  t o  t h e  sa m e  p r o c e d u r e s ,  d e f e n s e s ,  a n d  

p r o c e e d i n g s  f o r  r e o p e n i n g ,  v a c a t i n g ,  o r  s t a y i n g  a s  a  d o m e s t i c  j u d g m e n t  

[OF THE SUPERIOR COURT] a n d  may b e  e n f o r c e d  o r  s a t i s f i e d  i n  l i k e  

m a n n e r .

*  S e c .  2 .  AS 0 9 . 3 0 . 2 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 2 0 .  STAY. ( a )  I f  t h e  j u d g m e n t  d e b t o r  s h o w s  t h e  

[SUPERIOR]  c o u r t  t h a t  a n  a p p e a l  f r o m  t h e  f o r e i g n  j u d g m e n t  i s  p e n d i n g  

o r  w i l l  b e  t a k e n ,  o r  t h a t  a  s t a y  o f  e x e c u t i o n  h a s  b e e n  g r a n t e d ,  t h e  

c o u r t  s h a l l  s t a y  e n f o r c e m e n t  o f  t h e  f o r e i g n  j u d g m e n t  u n t i l  t h e  a p p e a l  

i s  c o n c l u d e d ,  t h e  t i m e  f o r  a p p e a l  e x p i r e s ,  o r  t h e  s t a y  o f  e x e c u t i o n  

e x p i r e s  o r  i s  v a c a t e d ,  u p o n  p r o o f  t h a t  t h e  j u d g m e n t  d e b t o r  h a s
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1 f u r n i s h e d  t h e  s e c u r i t y  f o r  t h e  s a t i s f a c t i o n  o f  t h e  j u d g m e n t  r e q u i r e d

2 b y  t h e  s t a t e  i n  w h i c h  i t  w a s  r e n d e r e d .

3 ( b )  I f  t h e  j u d g m e n t  d e b t o r  s h o w s  t h e  [SUPERIOR]  c o u r t  a n y  g r o u n d

4 u p o n  w h i c h  e n f o r c e m e n t  o f  a  j u d g m e n t  o f  t h e  [SUPERIOR]  c o u r t  o f  t h i s

5 s t a t e  w o u l d  b e  s t a y e d ,  t h e  c o u r t  s h a l l  s t a y  e n f o r c e m e n t  o f  t h e  f o r e i g n

6 j u d g m e n t  f o r  a n  a p p r o p r i a t e  p e r i o d ,  u p o n  r e q u i r i n g  t h e  s a m e  s e c u r i t y

7 f o r  s a t i s f a c t i o n  o f  t h e  j u d g m e n t  t h a t  [WHICH] i s  r e q u i r e d  i n  t h i s

,8 s t a t e .

* S e c .  3 .  AS 0 9 . 3 0 . 2 3 0  i s  a m e n d e d  t o  r e a d :

S e c .  0 9 . 3 0 . 2 3 0 .  FEES .  A p e r s o n  f i l i n g  a  f o r e i g n  j u d g m e n t  s h a l l

p a y  t o  t h e  c l e r k  o f  c o u r t  t h e  f e e  p r e s c r i b e d  f o r  t h e  f i l i n g  o f  a n  

a c t i o n .  F e e s  f o r  d o c k e t i n g ,  t r a n s c r i p t i o n ^  o r  o t h e r  e n f o r c e m e n t

p r o c e e d i n g s  s h a l l  b e  a s  p r o v i d e d  f o r  d o m e s t i c  j u d g m e n t s  [OF THE SUPE­

RIOR COURT OF THIS S T A T E ] .

*  S e c .  4 .  AS 0 9 . 4 3 . 1 7 0  i s  a m e n d e d  t o  r e a d :

L6 S e c .  0 9 . 4 3 . 1 7 0 .  COURT, JU RI SD IC T IO N .  I n  AS 0 9 . 4 3 . 0 1 0  -  0 9 . 4 3 . -

17 1 8 0 ,  t h e  t e r m  " c o u r t "  m e a n s  t h e  [SUPERIOR]  c o u r t  w i t h  j u r i s d i c t i o n  i n

18 [OF]  t h i s  s t a t e .  T h e  m a k i n g  o f  a n  a g r e e m e n t  d e s c r i b e d  i n  AS 0 9 . 4 3 . 0 1 0

19 p r o v i d i n g  f o r  a r b i t r a t i o n  i n  t h i s  s t a t e  c o n f e r s  j u r i s d i c t i o n  o n  t h e

2 0  [SUPERIOR] c o u r t  t o  e n f o r c e  t h e  a g r e e m e n t  u n d e r  AS 0 9 . 4 3 . 0 1 0  -  0 9 . 4 3 . -

2 1  180  a n d  t o  e n t e r  j u d g m e n t  o n  a n  a w a r d  u n d e r  t h e  a g r e e m e n t .

22  *  S e c .  5 .  AS 2 2 . 0 7  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

23 \  S e c .  2 2 . 0 7 . 0 7 5 .  IMPEACHMENT. A j u d g e  o f  t h e  c o u r t  o f  a p p e a l s  i s

24  s u b j e c t  t o  i m p e a c h m e n t  b y  t h e  l e g i s l a t u r e  f o r  m a l f e a s a n c e  o r  m i s -

25  f e a s a n c e  i n  t h e  p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  I m p e a c h m e n t  m u s t

26 o r i g i n a t e  i n  t h e  s e n a t e  a n d  m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  o f  i t s

27 m e m b e r s .  T h e  m o t i o n  f o r  i m p e a c h m e n t  m u s t  l i s t  f u l l y  t h e  b a s i s  f o r  t h e

28 p r o c e e d i n g .  T r i a l  o n  i m p e a c h m e n t  s h a l l  b e  c o n d u c t e d  b y  t h e  h o u s e  o f

29 r e p r e s e n t a t i v e s .  A s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  b y  t h e  c o u r t
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s h a l l  p r e s i d e  a t  t h e  t r i a l .  C o n c u r r e n c e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s  

o f  t h e  h o u s e  i s  r e q u i r e d  f o r  a  j u d g m e n t  o f  i m p e a c h m e n t .  T he  j u d g m e n t  

may n o t  e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d o e s  n o t  p r e v e n t  p r o ­

c e e d i n g s  i n  a  c o u r t  o n  t h e  sa m e  o r  r e l a t e d  c h a r g e s .

*  S e c .  6 .  AS 2 2 . 1 5 . 0 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s , i n c l u d ­

i n g  f o r e i g n  j u d g m e n t s  f i l e d  u n d e r  AS 0 9 . 3 0 . 2 0 0  a n d  a r b i t r a t i o n  p r o ­

c e e d i n g s  u n d e r  AS 0 9 . 4 3 . 1 7 0 ,  a s  f o l l o w s :

( 1 )  f o r  t h e  r e c o v e r y  o f  m o n e y  o r  d a m a g e s  w h e n  t h e  a m o u n t  

c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ^  a n d  a t t o r n e y  f e e s  d o e s  n o t  

e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  w h e n  

t h e  v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  t h e  d e t e n t i o n  do 

n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 3 )  f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

g i v e n  by  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 3 5 , 0 0 0

[ $ 2 5 , 0 0 0 ] ;

( 4 )  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f  

t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t  

f o r  a p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

( 5 )  f o r  e s t a b l i s h i n g  t h e  f a c t  o f  d e a t h  o f  a n y  p e r s o n  i n  t h e  

m a n n e r  p r e s c r i b e d  i n  AS 0 9 . 5 5 . 0 2 0  - 0 9 . 5 5 . 0 6 0 ;

( 6 )  f o r  t h e  r e c o v e r y  o f  t h e  p o s s e s s i o n  o f  p r e m i s e s  i n  t h e

m a n n e r  p r o v i d e d  u n d e r  AS 0 9 . 4 5 . 0 7 0  - 0 9 . 4 5 . 1 6 0  w h e n  t h e  v a l u e  [OF THE

PROPERTY OR] o f  t h e  a r r e a r s  a n d  d a m a g e  t o  t h e  p r o p e r t y  d o e s  n o t  e x c e e d  

$ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 7 )  f o r  t h e  f o r e c l o s u r e  o f  a  l i e n  w h e n  t h e  a m o u n t  i n  c o n ­

t r o v e r s y  d o e s  n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

( 8 )  f o r  t h e  r e c o v e r y  o f  m o ne y  o r  d a m a g e s  i n  m o t o r  v e h i c l e
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1 t o r t  c a s e s  w h e n  t h e  a m o u n t  c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t  a n d

2 a t t o r n e y  f e e s  d o e s  n o t  e x c e e d  $ 3 5 , 0 0 0  [ $ 2 5 , 0 0 0 ] ;

3 ( 9 )  o v e r  c i v i l  a c t i o n s  f o r  t a k i n g  u t i l i t y  s e r v i c e  a n d  f o r

4 d a m a g e s  t o  o r  i n t e r f e r e n c e  w i t h  a  u t i l i t y  l i n e  f i l e d  u n d e r  AS 4 2 . 2 0 . -

5 0 3 0 ;

6 ( 1 0 )  o v e r  c a s e s  i n v o l v i n g  i n j u n c t i v e  r e l i e f  f o r  d o m e s t i c

7 v i o l e n c e  u n d e r  AS 2 5 . 3 5 . 0 1 0  a n d  2 5 . 3 5 . 0 2 0 .

8 *  S e c .  7 .  AS 2 2 . 1 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  2 2 . 1 5 . 1 2 0 .  LIMITATIONS ON PROCEEDINGS WHICH MAGISTRATE MAY 

IQtf HEAR. A m a g i s t r a t e  s h a l l  p r e s i d e  o n l y  i n  c a s e s  a n d  p r o c e e d i n g s  u n d e r

11 AS 2 2 . 1 5 . 0 4 0 ,  2 2 . 1 5 . 1 0 0 ,  a n d  2 2 . 1 5 . 1 1 0 ,  a n d  a s  f o l l o w s ,

12 ( 1 )  f o r  t h e  r e c o v e r y  o f  m on e y  o r  d a m a g e s  o n l y  w h e n  t h e

13 a m o u n t  c l a i m e d ,  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ,  a n d  a t t o r n e y  f e e s ,  d o e s

14 n o t  e x c e e d  $ 5 , 0 0 0 ;

15 ( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y  w h e n  t h e

16 v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  t h e  d e t e n t i o n  d o  n o t

17 e x c e e d  $ 5 , 0 0 0 ;

18 ( 3 )  f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

19 g i v e n  by  s t a t u t e  o r  a r i s i n g  o u t  o f  c o n t r a c t ,  n o t  e x c e e d i n g  $ 5 , 0 0 0 ;

20 ( 4 )  t o  g i v e  j u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f

21 t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t

22 f o r  a  p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

23 ( 5 )  t o  g i v e  j u d g m e n t  o f  c o n v i c t i o n  u p o n  a  p l e a  o f  g u i l t y  b y

24 t h e  d e f e n d a n t  i n  a  c r i m i n a l  p r o c e e d i n g  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e

25 d i s t r i : t  c o u r t ;

26 ( 6 )  t o  h e a r ,  t r y ,  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v -

27 i n g  m i s d e m e a n o r s ,  i f  t h e  d e f e n d a n t  c o n s e n t s  i n  w r i t i n g  t h a t  t h e  m a g i s -

28 t r a t e  may t r y  t h e  c a s e ;

29 ( 7 )  t o  h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  i n v o l v i n g
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i n f r a c t i o n s  u n d e r  AS 2 8 , v i o l a t i o n s  u n d e r  AS 1 1 ,  a n d  v i o l a t i o n s  o f  

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ;

( 8 )  f o r  t h e  e x t r a d i t i o n  o f  f u g i t i v e s  a s  a u t h o r i z e d  u n d e r

AS 1 2 . 7 0 .

* S e c .  8 .  AS 2 2 . 1 5  i s  a m e n d e d  b y  a d d i n g  a  n ew s e c t i o n  t o  r e a d :

S e c .  2 2 . 1 5 . 2 0 5 .  IMPEACHMENT .C ^A  d i s t r i c t  j u c t a e  i s  s u b j e c t  t o  

i m p e a c h m e n t  b y  t h e  l e g i s l a t u r e  f o r  m a l f e a c a n c e ~ o - p " m i s f e a s a n c e  i n  t h e

p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s .  I m p e a c h m e n t  m u s t  o r i g i n a t e  i n  t h e

s e n a t e  a n d  m u s t  b e  a p p r o v e d  b y  t w o - t h i r d s  v o t e  o f  i t s  m e m b e r s .  The

m o t i o n  f o r  i m p e a c h m e n t  m u s t  l i s t  f u l l y  t h e  b a s i s  f o r  t h e  p r o c e e d i n g .  

T r i a l  o n  i m p e a c h m e n t  s h a l l  b e  c o n d u c t e d  b y  t h e  h o u s e  o f  r e p r e s e n t a ­

t i v e s .  A s u p r e m e  c o u r t  j u s t i c e  d e s i g n a t e d  b y  t h e  c o u r t  s h a l l  p r e s i d e  

a t  t h e  t r i a l .  C o n c u r r e n c e  o f  t w o - t h i r d s  o f  t h e  m e m b e r s  o f  t h e  h o u s e

i s  r e q u i r e d  f o r  a  j u d g m e n t  o f  i m p e a c h m e n t .  T h e  j u d g m e n t  may n o t

e x t e n d  b e y o n d  r e m o v a l  f r o m  o f f i c e ,  b u t  d e e s  n o t  p r e v e n t  p r o c e e d i n g s  i n  

t h e  c o u r t s  o n  t h e  sa m e  o r  r e l a t e d  c h a r g e s .  _______

* S e c .  9 .  AS 2 2 . 2 0 . 0 2 ( H a )  i s ^ r e p e a l e d  a n d  r e e n a c t e d  t o " r e a d :

( a )  A j u d i c i a l  o f f i c e r  m2y  n o t  a c t  i n  a  m a t t e r  i n  w h i c h

( 1 )  t h e  j u d i c i a l  o f f i c e r  i s  a  p a r t y ;

( 2 )  t h e  j u d i c i a l s  o f f i c e r  i s  r e l a t e d  t o  a  p a r t y  o r  a  p a r t y ' s

a t t o r n e y  by^ c o n s a n g u i n i t y ^ d r  a f f i n i t y  w i t h i n  t h ^  t h i r d  d e g r e e ^

(3") t h e - j u d i c i a l  o f f i c e r  i s  a  m a t e r i a l  w i t h e s s j

( A ) t h e  j u d i c i a l  o f f i c e r  o r  t h e  s p o u s e  o f  t h e  j u d i c i a l

o f f i c e r ,  i n d i v i d u a l l y  o r  a s  a  f i d u c i a r y ,  o r  a  c h i l d  o f  t h e  j u d i c i a l

o f f i c e r  h a s  a  d i r e c t  f i n a n c i a l  i n t e r e s t  i n  t h e  m a t t e r ;

( 5 )  a  p a r t y ,  e x c e p t  t h e  s t a t e  o r  a  m u n i c i p a l i t y  o f  t h e

s t a t e ,  h a s  r e t a i n e d  o r  b e e n  p r o f e s s i o n a l l y  c o u n s e l e d  b y  t h e  j u d i c i a l  

o f f i c e r  a s  i t s  a t t o r n e y  w i t h i n  tw o  y e a r s  p r e c e d i n g  t h e  a s s i g n m e n t  o f  

t h e  j u d i c i a l  o f f i c e r  t o  t h e  m a t t e r ;
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( 6 )  t h e  j u d i c i a l  o f f i c e r  h a s  r e p r e s e n t e d  a  p e r s o n  a s  a t t o r ­

n e y  f o r  t h e  p e r s o n  a g a i n s t  a  p a r t y ,  e x c e p t  t h e  s t a t e  o r  a  m u n i c i p a l i t y

o f  t h e  s t a t e ,  i n  a  m a t t e r  w i t h i n  tw o  y e a r s  p r e c e d i n g  t h e  a s s i g n m e n t  o f

t h e  j u d i c i a l  o f f i c e r  t o  t h e  m a t t e r ;

( 7 )  a n  a t t o r n e y  f o r  a  p a r t y  h a s  r e p r e s e n t e d  t h e  j u d i c i a l

o f f i c e r  o r  a  p e r s o n  a g a i n s t  t h e  j u d i c i a l  o f f i c e r ,  e i t h e r  i n  t h e  j u d i ­

c i a l  o f f i c e r ' s  p u b l i c  o r  p r i v a t e  c a p a c i t y ,  i n  a  m a t t e r  w i t h i n  two

y e a r s  p r e c e d i n g  t h e  f i l i n g  o f  t h e  a c t i o n ;

( 8 )  t h e  l a w  f i r m  w i t h  w h i c h  t h e  j u d i c i a l  o f f i c e r  w as  a s s o ­

c i a t e d  i n  t h e  p r a c t i c e  o f  l a w  w i t h i n  t h e  tw o  y e a r s  p r e c e d i n g  t h e  

f i l i n g  o f  t h e  a c t i o n  h a s  b e e n  r e t a i n e d  o r  h a s  p r o f e s s i o n a l l y  c o u n s e l e d  

e i t h e r  p a r t y  w i t h  r e s p e c t  t o  t h e  m a t t e r ;

( 9 )  t h e  j u d i c i a l  o f f i c e r  f e e l s  t h a t ,  f o r  a n y  r e a s o n ,  a  f a i r

a n d  i m p a r t i a l  d e c i s i o n  c a n n o t  b e  g i v e n .

*  S e c .  1 0 .  AS 2 2 . 2 0 . 0 2 0 ( b )  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r e a d :

( b )  The  d i s q u a l i f i c a t i o n s  s p e c i f i e d  i n  ( a ) ( 2 ) ,  ( a ) ( 5 ) ,  ( a ) ( 6 ) ,

( a ) ( 7 ) ,  a n d  ( a ) ( 8 )  o f  t h i s  s e c t i o n  may b e  w a i v e d  b y  t h e  p a r t i e s  a n d

a r e  w a i v e d  u n l e s s  a  p a r t y  r a i s e s  a n  o b j e c t i o n .

*  S e c .  1 1 .  AS 2 2 . 2 5 . 0 1 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  A j u s t i c e  o r  j u d g e  may b e  r e t i r e d  f o r  i n c a p a c i t y  a s  p r o v i d e d

i n  t h / i s  s e c t i o r )  [BY LAWl . A j u s t i c e  o r  j u d g e  i s  ' e l i g i b l e  f o r  r e t i r e d  o
 --------------  "  J i ,

m e n t  p a y ^ w i t h  two  o r  m o r e  y e a r j  o f  s e r v i c e  a t  t h e  t i m e  o f  r e t i r e m e n t  6 /r

( " t o r  i n c a p a c i t y / ^  /I 'h e  e f f e c t i v e  d a t e  o f  r e t i r e m e n t  u n d e r  t h i s  s u b s e c -

t i o n  i s  t h e  f i r s t  d a y  o f  t h e  m o n t h  c o i n c i d i n g  w i t h  o r  a f t e r  t h e  d a t e  • f
0

t h a t  [UPON WHICH] t h e  g o v e r n o r  [WITH RESPECT TO A J U S T I C E ,  OR THE

SUPREME COURT WITH RESPECT TO A JUDGE] f i l e s  w r i t t e n  n o t i c e  w i t h  t h e

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  [A WRITTEN DECLARATION TO THE EFFECT] 

t h a t  a  d e s i g n a t e d  j u s t i c e  o r  j u d g e  w as  r e t i r e d  f o r  i n c a p a c i t y .  A 

d u p l i c a t e  c o p y  o f  t h e  n o t i c e  [DECLARATION] s h a l l  b e  f i l e d  w i t h  t h e

/
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1 J u d i c i a l  C o u n c i l .

2 *  S e c .  1 2 .  AS 2 2 . 3 0 . 0 7 0 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  On r e c o m m e n d a t i o n  o f  t h e  c o m m i s s i o n  o r  a f t e r  a n  a p p e a l  u n d e r

  AS 2 2 . 3 0 . 0 1 1 ( e ) ,  t h e  s u p r e m e  c o u r t  may ( 1 )  r e t i r e  a  j u d g e  f o j ^ ^ d i s ^

y '  5 (  a b i l i ^ y ^ h a t  s e r i o u s l y  i n t e r f e r e s  w i t h  t h e  p e r f o r m a n c e  o f  d u t i e s  a n d

6 t h a t  i s  o r  may b e c o m e  p e r m a n e n t ,  a n d  ( 2 )  p u b l i c l y  o r  p r i v a t e l y  c e n s u r e

7 o r  r e m o v e  a  j u d g e  f o r  a c t i o n  o c c u r r i n g  n o t  m o r e  t l ^ n  s i x  y e a r s  ^ ^ e f o r e

8 t h e  c o m m e n c e m e n t  o f  t h e  j u d g e ' s  c u r r e n t  t e r m  w h i c h  c o n s t i t u t e s  w i l f u l

9 m i s c o n d u c t  i n  t h e  o f f i c e ,  w i l f u l  a n d  p e r s i s t e n t  f a i l u r e  t o  p e r f o r m

10 d u t i e s ,  h a b i t u a l  i n t e m p e r a n c e ,  c o n d u c t  p r e j u d i c i a l  t o  t h e  a d m i n i s -

11 t r a t i o n  o f  j u s t i c e ,  o r  c o n d u c t  t h a t  b r i n g s  t h e  j u d i c i a l  o f f i c e  i n t o

12 d i s r e p u t e .  T h e  e f f e c t i v e  d a t e  o f  r e f l i j ^ n t ' ~ u n d e r ( 1 )  ^ f  t h i s  s u b -

13 s e c t i o n  i s  t h e  f i r s t  d a y  o f  t h e  m o n t h  c o i n c T d i n K  " w i t h  o r  a f t e r  t h e

14 d a t e  t h a t  t h e  s u p r e m e  c o u r t  f i l e s  w r i t t e n  n o t i c e  w i t h  t h e  c o m m i s s i o n e r

15 o f  a d m i n i s t r a t i o n  t h a t  t h e  j u d g e  w a s  r e t i r e d  f o r  d i s a b i l i t y .  A d u p l i -

16 c a t e  c o p y  o f  t h e  n o t i c e  s h a l l  b e  f i l e d  w i t h  t h e  J u d i c i a l  C o u n c i l .
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O f f e r e d  in the H O U S E  B y  G r u e n b e r g

TO: H B  139

P a g e  1, l i n e  10, f o l l o w i n g  " m a g i s t r a t e s " :  f

I n s e r t  a n d  a m e n d i n g  R u l e  16(a), A l a s k a  D i s t r i c t  C o u r t  R u l e s  of

C i v i l  P r o c e d u r e "

P a g e  7 ,  a f t e r  l i n e  1 6 ,  i n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :

"* Sec. 13. R u l e  16(a) of  the A l a s k a  D i s t r i c t  C o u r t  R u l e s  of  C i v i l

P r o c e d u r e  is a m e n d e d  to read-.-

(a) A l l  s m a l l  c l a i m s  a c t i o n s  s h a l l  b e  t r i e d  b y  the c o u r t  w i t h o u t  

a jury. A  j u d g e  m a y  [NOT] b e  p e r e m p t o r i l y  c h a l l e n g e d  [EITHER] u n d e r

C i v i l  R u l e  42(c) [OR A S  2 2 . 2 0 . 0 2 2 ] . "

V

-1- 3/2/87



POUCHY SIAIlCAPIlOt

T T K I I  I L l i O i l l J T M l E  ,uT a,

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  F e b r u a r y  2, 1987

S U BJECT: D i s t r i c t  C o u r t  R u l e  16(a)
( Work O r d e r  No. 5-0526)

TO: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

FROM: M i c h a e l  F. F o r d ^ 1^ -
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  a s k e d  w h e t h e r  D i s t r i c t  C o u r t  C i v i l  R u l e  16(a), 
p r o v i d i n g  t h a t  a j u d g e  m a y  n o t  b e  p e r e m p t o r i l y  c h a l l e n g e d  
u n d e r  A S  2 2 . 2 0 . 0 2 2  or C i v i l  R u l e  42(c), v i o l a t e s  c o n s t i t u­
tion a l  or s t a t u t o r y  r i g h t s  o f  l i t i g a n t s .  It is a 
f u n d a m e n t a l  p r i n c i p l e  of  due p r o c e s s  that a l i t i g a n t  is 
e n t i t l e d  to a f a i r  a n d  i m p a r t i a l  trial. In Re R o b s o n , 575 
P . 2d 771 ( A l aska 1978). T o  i m p l e m e n t  this p r i n c i p l e  the 
l e g i s l a t u r e  e n a c t e d  A S  2 2 . 2 0 . 0 2 0  p r o v i d i n g  for 
d i s q u a l i f i c a t i o n  o f  a j u d i c i a l  o f f i c e r  for cause, a n d  
A S  2 2 . 2 0 . 0 2 2 ,  p r o v i d i n g  for a u t o m a t i c  d i s q u a l i f i c a t i o n  of a 
judge. T h e  D i s t r i c t  C o u r t  r u l e  in q u e s t i o n  p r o v i d e s  that 
the a u t o m a t i c  d i s q u a l i f i c a t i o n  r i g h t  c r e a t e d  u n d e r  
A S  2 2 . 2 0 . 0 2 2  is n o t  ’a v a i l a b l e  for l i t i g a n t s  that a g r e e  to 
p r o c e e d  u n d e r  the s m a l l  c l a i m s  r u l e s  of  p r o c e d u r e .

A l t h o u g h  the r i g h t  to a f a i r  a n d  i m p a r t i a l  t r i a l  is a r e c o g­
n i z e d  due p r o c e s s  right, the r i g h t  to a u t o m a t i c  d i s q u a l i­
f i c a t i o n  o f  a j u d g e  is n o t  g u a r a n t e e d  u n d e r  the due p r o c e s s  
c lause. H a l l i g a n  v. S t a t e , 624 P. 2d 281 (Ala s k a  198*1). A  
m o r e  d i f f i c u l t  q u e s t i o n  is w h e t h e r  the d e n i a l  o f  the r i g h t  
to a u t o m a t i c  d i s q u a l i f i c a t i o n  r e s u l t s  in the d e n i a l  of e q ual 
p r o t e c t i o n  of the l a w  g u a r a n t e e d  b y  a r t i c l e  I, s e c t i o n  1, of 
the C o n s t i t u t i o n  of the S t a t e  o f  A l a s k a .  A n a l y s i s  of this 
q u e s t i o n  r e q u i r e s  a p p l i c a t i o n  of  the s l i d i n g  s cale test 
d e s c r i b e d  in S t a t e  v. E r i c k s o n , 574 P . I d  1, ( A l aska 1978). 
D e p e n d i n g  on the n a t u r e  o f  the right, £ g r e a t e r  or lesser 
b u r d e n  is p l a c e d  o n  the s t a t e  to s h o w  that the c l a s s i f i c a t i o n  
has a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  to a l e g i t i m a t e  g o v e r n m e n t  
o b j e c t i v e .  T h e  r i g h t  to a u t o m a t i c  d i s q u a l i f i c a t i o n  of a 
j u d g e  is o n l y  d e n i e d  u n d e r  D i s t r i c t  C o u r t  R u l e  16(a) if bo t h



F e b r u a r y  2, 1987 
P a g e  2

p a r t i e s  e l e c t  to p r o c e e d  u n d e r  the s m a l l  c l a i m s  procedure. 
E i t h e r  p a r t y  c a n  p r e s e r v e  the r i g h t  to a u t o m a t i c  d i s q u a l i f i­
ca t i o n  b y  c h o o s i n g  to p r o c e e d  u n d e r  the f o r m a l  r u l e s  of p r o­
cedure, a n d  a l i t i g a n t  a l w a y s  r e t a i n s  the r i g h t  to d i s q u a l i f y  
a j u d g e  f o r  c a u s e  u n d e r  AS  2 2 . 2 0 . 0 2 0 .  C o n c e r n i n g  the l e g i t i­
ma t e  g o v e r n m e n t  o b j e c t i v e  in the c o u r t  rule, it a p p e a r s  that 
the g o a l  o f  this p r o c e d u r e  is to s i m p l i f y  a d m i n i s t r a t i o n  of 
s m a l l  claims. In this r e g a r d  it is i n s t r u c t i v e  to n o t e  that 
the l e g i s l a t u r e  w h i l e  c r e a t i n g  the r i g h t  to a u t o m a t i c  d i s­
q u a l i f i c a t i o n ,  a l s o  m a n d a t e d  th a t  p r o c e d u r e  in s m all claims 
be p r e s c r i b e d  b y  c o u r t  r u l e  to a s s u r e  " s i m p l i c i t y  and the 
e x p e d i t i o u s  h a n d l i n g  o f  s m a l l  c l a i m s . "  A S  22.15.040. A l t h o u g h  
t h e r e  is r o o m  for a r g u m e n t ,  I t h i n k  that D i s t r i c t  C ourt R u l e  
16(a) does h a v e  a f a i r  a n d  s u b s t a n t i a l  r e l a t i o n  to a 
l e g i t i m a t e  g o v e r n m e n t  o b j e c t i v e ,  and is t h e r e f o r e  n o t  a 
d e n i a l  o f  c o n s t i t u t i o n a l  e q u a l  p r o t e c t i o n  rights.

T h e r e  r e m a i n s  the q u e s t i o n  w h e t h e r  the c i v i l  ru l e  i n f r i n g e s  
u p o n  the s u b s t a n t i v e  r i g h t  c r e a t e d  in A S  22.20.022. It has 
b e e n  e s t a b l i s h e d  u n d e r  G i e f f e l s  v. S t a t e , 552 P . 2d 661 (Alaska 
1976), t h a t  w h i l e  the r i g h t  to a u t o m a t i c  d i s q u a l i f i c a t i o n  is 
c r e a t e d  b y  the s tatute, the p r o c e d u r e  for i n v o k i n g  the r i g h t  
is s t r i c t l y  w i t h i n  the d o m a i n  of the court. A  lit i g a n t  can 
lose the r i g h t  to p e r e m p t o r y  d i s q u a l i f i c a t i o n  in a n u m b e r  of 
w a y s .  (See C i v i l  R u l e  42(c).) S i n c e  the r i g h t  c r e a t e d  by 
AS  2 2 . 2 0 . 0 2 2  is p r e s e r v e d  for t h o s e  l i t i g a n t s  w h o  c h o o s e  to 
p r o c e e d  u n d e r  the f o r m a l  c i v i l  r u l e s , it w o u l d  a p p e a r  that 
D i s t r i c t  C o u r t  C i v i l  R u l e  16(a) does n o t  i n f r i n g e  on the 
s u b s t a n t i v e  r i g h t  c r e a t e d  b y  the l e g i s l a t u r e  i n  AS 2 2 . 2 0 . 0 2 0  
a n d  is a l e g i t i m a t e  'exercise of the c o u r t ' s  p o w e r  to set 
p r o c e d u r e  for s m a l l  claims.

Th e  d e c i s i o n  to d e n y  the r i g h t  to p e r e m p t o r y  c h a l l e n g e  to 
s m a l l  c l a i m s  l i t i g a n t s  as a m a t t e r  o f  c i v i l  p r o c e d u r e  is 
s u b j e c t  to c h a n g e  b y  the l e g i s l a t u r e  u n d e r  a r t i c l e  IV, 
s e c t i o n  15, of the A l a s k a  C o n s t i t u t i o n .  If the l e g i s l a t u r e  
s h o u l d  d i s a g r e e  w i t h  e x i s t i n g  p r o c e d u r e ,  the c i vil rule 
c o u l d  b e  a m e n d e d  to r e f l e c t  a p r o c e d u r e  a p p r o v e d  by the 
l e g i s l a t u r e .

M F F :m k r  
m 8 / 0 7 7



District Court Civil Rules 16

Rule 16. Trial.
(a) All small claims actions shall be tried by the court with­

out a jury. A judge may not be peremptorily challenged either 
under Civil Rule 42(c) or AS 22.20.022.

(b) The court shall admit any evidence which is relevant 
and material, despite the fact that such evidence might be in­
admissible under formal rules o f  evidence.

(c) The court may investigate the controversy between the 
parties either in or out o f  court. The investigation must be made 
in the presence o f  the parties and the findings o f  fact resulting 
from the investigation must be stated on the record or reduced 
to writing and placed in the case file by the court.

(d) Testimony shall be given under oath and may be given 
in narrative fashion, and the examination o f  witnesses siiail be 
informal. An adverse party has the right to cross-examine a 
party or witness. The court may take an active role in the ex­
amination of witnesses.

le) The court may, at any time, consult with the parties on 
the record for tiie purpose o f  reaching a compromise or con­
ciliation.

10  The date set for trial shall be not less than 15 days from 
the date the court mails notice o f  the trial date to the parties. 
(Supreme Court Order 225 effective May 1, 1976: amended by 
Supreme Court Order 674 effective June 15, 19S6: and by 
Supreme Court Order 759 effective December 15. 19St>)

A lask a  R  o i 'C  S u p p . N o . 5 3  11 -36



§ 22.20.020

N O T E S  T O  D E C I S I O N S

M a g i s t r a t e s  a r e  " J u d g e s  o f  o t h e r  P .2 d  2 4 0  (1 9 7 9 ) .
c o u r t s "  w i t h i n  t h e  m e a n in g  o f  A la s k a  A p p l i e d  in  L a r s o n  v . S t a t e .  S u p .  C t .  O p .
C o n s t . ,  a r t .  IV , § 4 .  B u c k a le w v .  H o llo w a y ,  N o . 1 4 3 0  ( F i le  N o .  2 4 3 3 ) ,  5 6 4  P .2 d  3 6 5
S u p .  C t .  O p . N o . 1 9 8 8  ( F i l e  N o . 4 0 5 8 ) ,  6 0 4  (1 9 7 7 ) .

Sec. 22.20.020. D isqua lif ica tion  o f  ju d ic ia l  o fficer fo r  cause ,  (a) 
A judicial officer may not act as such in a court of which the judicial 
officer is a member in an action in which

(1) the judicial officer is a party  or is directly interested;
(2) the judicial officer was not present and sitting as a member of the 

court a t  the hearing of a m atte r  submitted for its decision;
(3) the judicial officer is a material witness;
(4) the judicial officer is related to either party by consanguinity or 

affinity within the third degree;
(5) either party  has retained the judicial officer as their attorney or 

has been professionally counseled by him in any m atter  within two 
years preceding the filing of the action;

(6) the judicial officer feels that, for any reason, a fair and impartial 
decision cannot be given.

(b) In an action specified in (a) (4) and (5) of this section the 
disqualification may be waived by the parties and is waived unless a 
party raises the objection.

(c) If a judicial officer disqualifies himself or herself or consents to 
disqualification, the presiding judge of the district shall 'immediately 
transfer the action to another judge of th a t  district to which the objec­
tions of the parties do not apply or are least applicable and if there is 
no such judge, the  chiefjustice of the supreme court shall assign a judge 
for the hearing or trial of the action. If a judicial officer denies 
disqualification the question shall be heard and determined by another 
judge assigned for the purpose by the presiding judge of the next higher 
level of courts or, if none, by the other members of the supreme court. 
The hearing may be ex parte  and without notice to the parties or judge. 
(§ 54-2-1 ACLA 1949; am § 1 ch 48 SLA 1967)

C r o s s  r e f e r e n c e s .  —  F o r  o th e r  s t a t u ­
to r y  p r o v is io n s  c o n c e r n i n g  d i s q u a l i f i c a t i o n  
o f  j u d g e s ,  s e e  A S  2 2 .3 0 .0 7 0  (a ) .  A s  to  w h e n  
a  ju d g e  s h o u ld  d i s q u a l i f y  h im s e l f ,  s e e  
C a n o n  3 C  o f  t h e  C o d e  o f  J u d i c i a l  C o n d u c t .

E d i t o r ' s  n o t e s .  —  T h i s  s e c t io n  w a s  
r e d r a f t e d  b y  t h e  r e  v i s o r  o f  s t a t u t e s  to

r e m o v e  p e r s o n a l  p r o n o u n s  i n  c o n f o r m i ty  
w i th  A S  0 1 .0 5 .0 3 1 (c )  a n d  § 4 ,  C h a p t e r  5 8 , 
S L A  1 9 8 2 .

L e g i s l a t i v e  h i s t o r y  r e p o r t s .  —  F o r  
r e p o r t  o n  c h .  4 8 , S L A  1 9 6 7  (S B  6 6 ) .  s e e  
1 9 6 7  H o u s e  J o u r n a l ,  p .  3 1 1 .



§ 22.20.020 J udiciary C  § 22.20.020
N O T E S  T O  D E C I S I O N S

I. G e n e r a l  C o n s id e r a t io i  
n .  B a a ia  fo r  D is q u a l i f i c a t i o n .

A . P a r a g r a p h  (a)<2).
B . P a r a g r a p h  (a ) (5 ) .
C . P a r a g r a p h  (a ) (6 ) .

L  G E N E R A L  C O N S I D E R A T I O N .

T h e  r i g h t  o f  a n  I m p a r t i a l  t r i b u n a l  la  
e m b o d i e d  i n  t h i s  s e c t i o n .  A m id o n  v . 
S t a t e ,  S u p .  C t .  O p . N o .  1 9 9 9  (F i l e  N o . 
3 6 6 4 ) ,  6 0 4  P .2 d  5 7 5  (1 9 7 9 ) .

T h e  f a c t  t h a t  a  j u d g e ,  a s  a  t r i e r  o f  f a c t  
i n  a  p r e t r i a l  m o t i o n ,  f o u n d  d e f e n d a n t ’s  
t e s t i m o n y  " n o t  b e l i e v a b l e "  d o c s  n o t  in  
i t s e l f  p r e c lu d e  h i s  p r e s id in g  a t  t h e  s u b s e ­
q u e n t  t r i a l .  C ofT ey v . S t a t e ,  S u p .  C t .  O p . 
N o . 1 7 3 2  ( F i le  N o . 3 0 0 2 ) ,  5 8 5  P .2 d  5 1 4  
(1 9 7 8 ) ,  m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  
g r o u n d s ,  5 9 6  P .2 d  10  (1 9 7 9 ) .

D e f e n d a n t  t o  r e q u e s t  n p p o i n t m e n t  o f  
a n o t h e r  j u d g e  f o r  d i s q u a l i f i c a t i o n  
q u e s t i o n .  —  U n d e r  s u b s e c t io n  (c ) o f  t h i s  
s e c t io n ,  i t  i s  i n c u m b e n t  o n  d e f e n d a n t  to  
r e q u e s t  t h e  c h i e f  j u s t i c e ,  a s  p r e s id in g  ju d g e  
o f  t h e  n e x t  h i g h e r  c o u r t ,  to  a p p o i n t  a n ­
o t h e r  j u d g e  to  d e t e r m i n e  t h e  q u e s t i o n  o f  
d i s q u a l i f i c a t i o n .  CofTey v . S t a t e ,  S u p .  C t .  
O p . N o .  1 7 3 2  ( F i l e  N o . 3 0 0 2 ) ,  5 8 5  P .2 d  5 1 4  
(1 9 7 8 ) ,  m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  
g r o u n d s ,  5 9 6  P .2 d  10 (1 9 7 9 ) .

W h e r e  n o  r e q u e s t  w a s  m a d e  t o  
a p p o i n t  a n o t h e r  j u d g e  to  d e t e r m i n e  t h e  
d i s q u a l i f i c a t i o n  q u e s t i o n ,  t h e  f a c t  t h a t  
d e f e n d a n t  w a s  fa c e d  w i th  i m m i n e n t  c o m ­
m e n c e m e n t  o f  t r i a l  d id  n o t  j u s t i f y  h i s  
f a i l u r t  to  p u r s u e  h i s  r i g h t s  u n d e r  s u b s e c ­
t io n  (c ) o f  th iB  s e c t io n  s in c e  th e  e n t r a p m e n t  
r u l i n g  w h ic h  p r o v id e d  t h e  b a s i s  fo r  t h e  
a l l e g a t i o n  o f  b i a s  w a s  e n t e r e d  n e a r l y  t h r e e  
m o n th s  b e fo re  t r i a l .  C ofTey v . S t a t e .  S u p .  
C t .  O p . N o . 1 7 3 2  ( F i le  N o . 3 0 0 2 ) ,  5 8 5  n .2 d  
5 1 4  (1 9 7 8 ) ,  m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  
g r o u n d s ,  5 9 6  P .2 d  10  (1 9 7 9 ) .

Q u o t e d  in  W a m s e r  v .  S t a t e ,  S u p .  C t .  
O p . N o .  1 7 6 8  ( F i le  N o . 4 1 6 6 ) ,  5 8 7  P .2 d  2 3 2  
(1 9 7 8 ) .

C i t e d  in  P e t e r s o n  v . S t a t e ,  S u p .  C t .  O p . 
N o . 1 4 1 1  ( F i le  N o .  2 6 4 2 ) ,  5 6 2  P .2 d  1 3 5 0  
(1 9 7 7 ) ;  H a l l i g a n  v . S t a t e ,  S u p .  C t .  O p . N o . 
2 2 9 9  ( F i l e  N o . 5 0 3 5 ) ,  6 2 4  P .2 d  2 8 1  (1 9 8 1 ) ;  
D e iv e r t  v . O s e i r a ,  S u p .  C t .  O p . N o . 2 3 5 7  
(F i l e  N o .  4 9 1 0 ) ,  6 2 8  P .2 d  5 7 5  (1 9 8 1 ) .

I I .  B A S E S  F O R  
D I S Q U A L I F I C A T I O N .

A . P a r a g r a p h  (a ) (2 ) .

s s u i n g  o r d e r s  b a s e d  o n  b o t h  l i v e  
a n  J  r e c o r d e d  t e s t i m o n y .  —  W h e r e ,  in  a  
s u p  - r io r  c o u r t  p r o c e e d in g  to  t e r m i n a t e

p a r e n t a l  r i g h t s  in  w h ic h  t h e  ju d g e  s a t  a s  
t h e  t r i e r  o f  f a c t ,  o n e  ju d g e  p r e s id e d  o v e r  
t h e  f i r s t  p a r t  o f  t h e  a d ju d ic a t io n  h e a r i n g ,  
o b s e r v e d  t h e  t e s t im o n y  o f  tw o  o f  t h e  B ta te 's  
w i tn e s s e s ,  a n d  n e i t h e r  m a d e  w r i t t e n  
f in d in g s  o f  f a c t  o r  c o n c lu s io n s  o f  la v /  w i th  
r e s p e c t  to  t h i s  te s t im o n y ,  n o r  e n t e r e d  a n  
a d ju d ic a t i o n  o r d e r ;  a n d  a n o t h e r  ju d g e  
p r e s id e d  o v e r  t h e  c o n t in u a t io n  o f  t h e  
h e a r i n g ,  o b s e r v e d  t h e  t e s t im o n y  o f  o n e  
w i tn e s s  fo r  t h e  B ta te ,  l i s t e n e d  to  t h e  t a p e  
r e c o r d e d  t e s t im o n y  g iv e n  b e fo re  t h e  f i r s t  
ju d g e ,  a n d  o n  t h e  b a s i s  o f  b o th  t h e  r e c o rd e d  
a n d  l iv e  t e s t im o n y ,  i s s u e d  b o th  t h e  o r d e r  
a d ju d ic a t i n g  th e  c h i ld  a  n e g le c te d  c h i ld  
a n d  t h e  o r d e r  o f  d is p o s i t io n ,  t h e  s u p r e m e  
c o u r t  n o te d  t h a t  t h e  t e r m s  o f  p a r a g r a p h  
(a ) (2 )  o f  t h i s  s e c t io n  m ig h t  p r o h ib i t  t h e  
p r a c t i c e  a d o p te d  b y  t h e  s u p e r io r  c o u r t .  I n  
r e  C .L .T .,  S u p .  C t .  O p . N o . 1 8 6 6  ( F i le  N o . 

_ 3 6 0 7 ) ,  5 9 7  P .2 d  5 1 8  (1 9 7 9 ) .

B . P a r a g r a p h  (a ) (5 ) .

T h e  p u r p o s e s  o f  p a r a g r a p h  (a ) (5 )  a r e  
to  e n s u r e  t h e  a c t u a l  i m p a r t i a l i t y  o f  a  j u d g e  
a n d  to  e l i m i n a t e  a n y  p o s s ib le  a p p e a r a n c e  
o r  s u s p ic io n  o f  b ia s ,  th e r e b y  p r e s e r ' i n g  t h e  
i n t e g r i t y  o f  t h e  j u d i c i a l  p ro c e s s  a n d  t h e  
c o n f id e n c e  o f  t h e  p u b l ic .  K e e l v .  S t a t e ,  S u p .  
C t .  O p . N o . 1 2 9 0  ( F i le  N o . 28 8 3 1 , 5 5 2  P .2 d  
1 5 5  (1 9 7 6 ) .

B y  e x p a n d i n g  p a r a g r a p h  (a ) (5 )  in  1 9 6 7 , 
A l a s k a ’s  l e g i s l a t u r e  e v id e n c e d  c o n c e rn  
a b o u t  a  s o m e w h a t  d i s t i n c t  p ro b le m : 
n a m e ly ,  t h a t  a n y  p r o f e s s io n a l  r e l a t i o n s h i p  
b e tw e e n  a  j u d g e  a n d  o n e  o f  t h e  p a r t i e s ,  
f o r m e d  o r  n u r t u r e d  in  a n y  m a n n e r  d u r in g  
t h e  m o n th s  p r e c e d i n g  t h e j u d g e ’s  e l e v a t io n  
to  t h e  b e n c h ,  m i g h t  c r e a t e  a  r i s k  o f  p a r ­
t i a l i t y  o r  t h e  a p p e a r a n c e  o f  p a r t i a l i t y .  
K e e l  v .  S t a t e ,  S u p .  C t .  O p . N o . 1 2 9 0  (F i le  
N o . 2 8 8 3 ) ,  5 5 2  P .2 d  1 5 5  (1 9 7 6 ) .

D i s q u a l i f i c a t i o n  w h e r e  j u d g e  p r e v i ­
o u s l y  e m p l o y e d  b y  s t a t e  g o v e r n m e n t  
—  T h e  l e g i s l a t u r e  d id  n o t  i n t e n d ,  in  
e n a c t i n g  p a r a g r a p h  (a ) (5 ) ,  to  d i s q u a l i f y  a  
j u d g e  b e c a u s e  o f  h i s  p r io r  e m p lo y m e n t  b y  
th e  s t a t e  g o v e r n m e n t  f ro m  a l l  c a s e s  in  
w h ic h  t h e  s t a t e  a p p e a r s  a s  a  p a r t y  d u r i n g  
t h e  p r o h ib i t e d  p e r io d  o f  t im e .  K e e l  v .  
S t a t e ,  S u p .  C t .  O p . N o . 1 2 9 0  ( F i le  N o . 
2 8 8 3 ) ,  5 5 2  P .2 d  1 5 5  (1 9 7 6 ) .

S u p e r i o r  c o u r t  j u d g e  w h o  h o d  b e e n  
e m p l o y e d  a s  a n  a s s i s t a n t  d i s t r i c t  a t t o r ­
n e y  w a s  n o t  d i s q u a l i f i e d  in  a  c a s e  
b r o u g h t  b y  t h e  s t a t e  a g a i n s t  a  d e f e n d a n t  
w h e r e  th e r e  w a s  n o  p o s s ib i l i ty  t h a t  h e  
m i g h t  h a v e  l e a r n e d  o f  t h e  f a c ts  o f  th e  
a l l e g e d  c r im e  w h i le  s e r v i n g  in  h i s  p ro s e c u -
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2 2 .2 0 .oC Alaska Statutes C § 22.20.022
t o n a l  ro lo . K e e l  v . S t a t e ,  S u p .  C t .  O p . N o . 
1 2 9 0  (F i le  N o . 2 8 8 3 ), 5 5 2  P .2 d  1 5 5  (1 9 7 6 ) .

C .  P a r a g r a p h  ( a ) ( 6 ) .

M a i n t e n a n c e  o f  a p p e a r a n c e  o f  
i m p a r t i a l i t y .  —  P a r a g r a p h  (a ) (6 )  o f  t h i s  
s e c t io n  d o e s  n o t  p ro v id e  f o r  d i s q u a l i f i ­
c a t i o n  w h e r e  t h e  s o le  c o n c e r n  i s  m a i n t e ­
n a n c e  o f  t h e  a j ' i e a r a n c e  o f  i m p a r t i a l i t y .  
H o w e v e r ,  in  l i g h t  o f  t h e  i m p o r t a n c e  o f  
p r o m o t in g  p u b l ic  c c n f id e n c e  i r .  t h e  i n t e g ­
r i t y  a n d  i m p a r t i a l i t y  o f  t h e  j u d i c i a r y ,  i t  
w o u ld  b e  w e ll  to  p e r m i t  d i s q u a l i f i c a t i o n  
u n d e r  s u c h  c i r c u m s ta n c e s .  A m id o n  v . 
S t a t e ,  S u p .  C t .  O p . N o . 1 9 9 9  (F i le  N o . 1 
3 6 6 4 ) ,  6 0 4  P .2 d  5 7 5 ( 1 9 7 9 )

R e v i e w  o f  d e c i s i o n s  u n d e r  p a r a ­
g r a p h  (a ) (0 ) .  —  T h e  s u p r e m e  c o u r t  
r e je c te d  t h e  n r g u m e n t  t h a t  t h e  
d i s q u a l i f i c a t i o n  s t a n d a r d s  u n d e r  p a r a ­
g r a p h  (a ) (6 )  a r e  w h o lly  s u b je c t iv e  a n d  
th e r e f o r e  n o t  a m e n a b le  to  a p p e l l a t e  
r e v ie w .  C le a r ly ,  r e v ie w  is  c o n te m p la t e d  o n  
a  c h a l l e n g e  fo r  c a u s e  g r o u n d e d  in  b ia s .  T h e  
s u p r e m e  c o u r t ’s  d u ty  to  a s s u r e  t h a t  j u d i ­
c ia l  p r o c e e d in g s  c o m p ly  w i th  d u e  p ro c e s s  
m a n d a t e s  a p p e l l a t e  s c r u t in y  o f  a l l e g a t i o n s  
o f  b ia s .  CofTey v . S t a t e ,  S u p .  C t .  O p . N o . 
1 7 3 2  ( F i le  N o . 3 0 0 2 ) ,  5 8 5  P .2 d  5 1 4  (1 9 7 8 ) ,  
m o d if ie d  o n  r e h e a r i n g  o n  o t h e r  g r o u n d s ,  
5 9 6  P .2 d  10  (1 9 7 9 ) .

S in c e  t h e  i n i t i a l  d e t e r m i n a t i o n  u n d e r  
p a r a g r a p h  (a ) (6 )  o f  t h i s  s e c t io n  h a s  b e e n  
p la c e d  in  t h e  d i s c r e t io n  o f  t h e  t r i a l  j u d g e ,  
t h a t  j u d g e 's  d e c i s io n  s h o u ld  b e  g iv e n  s u b ­
s t a n t i a l  w e ig h t .  W h e n  t h e  j u d g -  d o e s  n o t  
r e c u s e  h i m s e l f  o r  h e r s e l f ,  t h e  d e c i s io n  
s h o u id  b e  r e v ie w a b le  o n  a p p e a l  o n ly  i f  i t  
a m o u n te d  to  a n  a b u s e  o f  d i s c r e t io n .  
A m id o n  v . S t a t e ,  S u p .  C t .  O p .  N o . 1 9 9 9  
( F i l e  N o . 3 6 6 4 ) ,  6 0 4  P .2 d  5 7 5  (1 9 7 9 ) .

C o l l a t e r a l  r e f e r e n c e s .  —  
D is q u a l i f i c a t i o n  o f  j u d g e  b y  r e l a t i v e ’s  
o w n e r s h i p  o f  s to c k  in  c o r p o r a t io n  w h ic h  is  
a  p a r t y  to  a c t i o n .  8  A L R  2 9 5 ; 1 1 0  A L R  4 ? &

R ig h t  o f  p a r t y  in  c o u r s e  o f ( ’l ig a t io n  to  
c h a l l e n g e  t i t l e  o r  a u t h o r i t v  o f j u d g e .  11 4  
A L R  1 2 0 7 .

D i s q u a l i f i c a t i o n  o f  j u d g e  in  p e n d in g  c a s e  
a s  s u b je c t  to  r e v o c a t io n  o r  re m o v a l .  1 6 2  
A L R  6 4 1 .

R e l a t i o n s h ip  o f  j u d g e  to  o n e  w h o  is  p a r t y  
in  a n  o f f ic ia l  o r  r e p r e s e n t a t i v e  c a p a c i ty  a s  
d i s q u a l i f i c a t i o n .  1 0  A L R 2 d  13 0 7 .

M a n d a m u s  a s  r e m e d y  to  c o m p e l 
a s s e r t e d l y  d i s q u a l i f i e d  j u d g e  to  re c u s e  s e l f  
o r  to  c e r t i f y  h i s  d i s q u a l i f i c a t i o n .  4 5  A L R 2 d  
9 3 7 .

R e l a t i o n s h i p  to  a t t o r n e y  a s  
d i s q u a l i f y in g  j u d g e .  5 0  A L R 2 d  143.

D i s q u a l i f i c a t i o n  o f  j u d g e  in  p ro c e e d in g s  
to  p u n i s h  c o n te m p t  a g a i n s t  o r  in v o lv in g  
h i m s e l f  o r  c o u r t  o f  w h ic h  h e  is  a  m e m b e r .  
64  A L R 2 d  6 0 0 .

P r io r  r e p r e s e n t a t i o n  o r  a c t i v i t y  a s  a t U r -  
n e y  o r  c o u n s e l  a s  d i s q u a l i f y in g  ju d g e .  7 2  
A L R 2 d  4 4 3 .

T im e  fo r  a s s e r t i n g  d i s q u a l i f i c a t io n .  73  
A L R  2d  1 2 3 8 .

I n t e r v e n o r 's  r i g h t  to  d i s q u a l i f y  ju d g e .  9 2  
A L R 2 d  1 1 1 0 .

D i s q u a l i f i c a t i o n  o f j u d g e  fo r  b ia s  a g a i n s t  
c o u n s e l  fo r  l i t i g a n t .  2 3  A L .R 3 d  1416 .

D i s q u a l i f i c a t i o n  o f  o r i g i n a l  t r i a l  ju d g e  to  
s i t  o n  r e t r i a l  a f t e r  r e v e r s a l  o r  m i s t r i a l .  60  
A L R 3 d  1 7 6 .

D is q u a l i f i c a t i o n  o f  ju d g e  b y  s t a t e ,  in  
c r im in a l  c a s e ,  fo r  b i a s  o r  p re ju d ic e .  6S  
A L R 3 d  5 0 9 .

M e m b e r s h ip  in  f r a t e r n a l  c r  s o c ia l  c lu b  
d r  o r d e r  a f f e c te d  b y  a  c a s e  a s  g ro u n d  fo r  
d i s q u a l i f i c a t i o n  o f  j u d g e .  7 5  A L R 3 d  1 0 2 1 .

Sec. 22.20.022. P e r e m p to ry  d isq u a l if ic a t io n  o f  a  su p e r io r  
c o u r t  ju d g e ,  (a) If a party  or a party ’s attorney in a  district court action 
or a superior court action, civil or criminal, files an affidavit alleging 
under oath the belief th a t  a fair and impartial trial cannot be obtained, 
the presiding district court or superior court judge, respectively, shall 
a t  once, and without requiring proof, assign the action to another judge 
of the  appropriate court in th a t  district, or if there  is none, the chief 
justice of the supreme court shall assign a judge for the hearing or trial 
of the action. The affidavit shall contain a s ta tem ent th a t  it is made in 
good faith and not for the  purpose of delay.

(b) No judge or court m ay punish a person for contempt for making, 
filing or presenting the affidavit provided for in this section, or a 
motion founded on the affidavit.



AMENDMENT

O f f e r e d  i n  t h e  H o u s e  B y  M a r t i n

T o :  HB 1 3 9

P a g e  1 ,  l i n e  7 ,  a f t e r  " j u d i c i a l  d i s q u a l i f i c a t i o n "  d e l e t e :  

" . . a n d "  a n d  i n s e r t :  " ,  ( c o m a ) "

P a g e  1 ,  l i n e  8 ,  a f t e r  " i m p e a c h m e n t "  i n s e r t :

" . . a n d  r e p r i m a n d s "

P a g e  2 ,  a f t e r  l i n e  2 1 ,  i n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :  

" * S e c t i o n  5 .  AS 1 5 . 5 8 . 0 5 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 5 . 5 8 . 0 5 0 .  INFORMATION AND RECOMMENDATIONS 

ON J U D I C I A L  O F F I C I E R S .  No l a t e r  t h a n  7 5  d a y s  b e f o r e  

t h e  s t a t e  g e n e r a l  e l e c t i o n ,  t h e  j u d i c i a l  c o u n c i l  

s h a l l  f i l e  w i t h  t h e  l i e u t e n a n t  g o v e r n o r  a  s t a t e m e n t  

i n c l u d i n g  i n f o r m a t i o n  a b o u t  e a c h  s u p r e m e  c o u r t  

j u s t i c e ,  c o u r t  o f  a p p e a l s  j u d g e ,  s u p e r i o r  c o u r t  

j u d g e ,  a n d  d i s t r i c t  c o u r t  j u d g e  w h o  w i l l  b e  s u b j e c t  

t o  a  r e t e n t i o n  e l e c t i o n .  T h e  s t a t e m e n t  s h a l l  

r e f l e c t  t h e  e v a l u a t i o n  o f  e a c h  j u s t i c e  o r  j u d g e  

c o n d u c t e d  b y  t h e  j u d i c i a l  c o u n c i l  a c c o r d i n g  t o  l a w  

a n d  s h a l l  c o n t a i n  a  b r i e f  s t a t e m e n t  d e s c r i b i n g  e a c h

b u b l i c ^ r e p r i m a n d , c e n s u r e ^ - o r -  s u s p e n s i o n ^ r e c e i v e d  b v  

t h e  j u d g e  u n d e r  AS 2 2 . 3 0 . 0 1 1  ( d W 3 )  o r  ( 4 ) d u r i n g
f

t h e  p e r i o d  c o v e r e d  i n  t h e  e v a l u a t i o n .  - A s t a t e m e n t  

m a y  n o t  e x c e e d  6 0 0  w o r d s .

R e n u m b e r  r e m a i n i n g  b i l l  s e c t i o n s



A m e n d m e n t  t o  HB 1 3 9  

P a g e  2

P a g e  7 ,  a f t e r  l i n e  1 ,  i n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :

" * S e c .  1 2 .  AS 2 2 . 3 0 . 0 1 1  i s  a m e n d e d  b y  a d d i n g  a  

n e w  s u b s e c t i o n  t o  r e a d :

( h )  I f  a  j u d g e  r e p r i m a n d e d  u n d e r  t h i s  s e c t i o n  

s e e k s  r e t e n t i o n  i n  o f f i c e ,  t h e  c o m m i s s i o n  s h a l l  

r e p o r t  t o  t h e  j u d i c i a l  c o u n c i l  f o r  t h e  s t a t e m e n t  

f i l e d  b y  t h e  j u d i c i a l  c o u n c i l  u n d e r  AS 1 5 . 5 8 . 0 5 0  t h e  

e x i s t e n c e  o f  p u b l i c  r e p r i m a n d s ,  c e n s u r e s —eu f  

s u s p e n s i o n s ,  r e c e i v e d  b y  t h e  j u d g e  s i n c e  t h e  

a p p o i n t m e n t i o f  t h e  j u d g e  o r  s i n c e  t h e  l a s t  

r e t e n t i o n  e l e c t i o n  o f  t h e  - i u d a e . "

R e n u m b e r  r e m a i n i n g  b i l l  s e c t i o n s



M E M O R A N D U M

TO : R e p r e s e n t a t i v e  J o h n  S u n d
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: R e p r e s e n t a t i v e  T e r r y  M a r t i n

R E : A m e n d m e n t  t o  HB 1 3 9

DATE: M arch 2, 1987

U n d e r  t h e  A l a s k a  s y s t e m ,  j u d g e s  a r e  a p p o i n t e d  b y  t h e  G o v e r n o r  
f r o m  c a n d i d a t e s  p r o p o s e d  b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l .  T o  
r e m a i n  o n  t h e  b e n c h ,  t h e  j u d g e s  m u s t  b e  a p p r o v e d  p e r i o d i c a l l y  
b y  t h e  v o t e r s .

S i n c e  t h e s e  j u d g e s  d o n ' t  r u n  a g a i n s t  a n o t h e r  c a n d i d a t e ,  t h e  
v o t e r s  a r e  s i m p l y  a s k e . .  t o  s a y  " y e s "  o r  " n o "  t o  a  n e w  t e r m .  
W i t h o u t  a n y  i n d i c a t i o n  t o  t h i n k  o t h e r w i s e ,  m o s t  v o t e r s  a s s u m e  
t h a t  a  j u d g e  i s  d o i n g  a  g o o d  j o b  a n d  c h a n c e s  a r e  t h a t  t h e  
v o t e r  w i l l  c a s t  a n  a f f i r m a t i v e  b a l l o t .

I n  r e a l i t y ,  s o m e  o f  t h e s e  j u d g e s  a r e  n o t  d o i n g  a  g o o d  j o b .
S o m e  o f  t h e s e  j u d g e s  h a v e  r e c e i v e d  r e p r i m a n d s  f r o m  t h e  
J u d i c i a l  C o u n c i l  o r  t h e  C o m m i s s i o n  o n  J u d i c i a l  Q u a l i f i c a t i o n s .

U n f o r t u n a t e l y ,  i n  m o s t  c a s e s ,  t h e  p u o l i c  i s  n o t  a w a r e  t h a t  a  
j u d g e ,  h a s  b e e n  r e p r i m a n d e d .  T h e s e  f a c t s  a r e  n o t  i n c l u d e d  i n  
t h e  i n f o r m a t i o n  m a d e  p u b l i c  p r i o r  t o  a  r e t e n t i o n  e l e c t i o n .

By a m e n d i n g  HB 1 3 9 ,  a s  I  s u g g e s t ,  s u c h  i n f o r m a t i o n  w i l l  h a v e  
t o  b e  i n c l u d e d  i n  t h e  v o t e r s  p a m p h l e t  p r e p a r e d  b y  t h e  s t a t e  
a n d  m a i l e d  t o  a l l  r e g i s t e r e d  v o t e r s  p r i o r  t o  a n  e l e c t i o n .
T h i s  w i l l  e n a b l e  t h e  v o t e r s  t o  m a k e  a  m o r e  i n f o r m e d  c h o i c e  
w h e n  t h e y  v o t e  t o  r e t a i n  a  j u d g e .



§ 22.30.010 Alaska Statutes Supplement § 22.30.011

Chapter 30. Judicial Conduct. ,
- d e f -

Section Section
10 . C o m m is s io n  o n  J u d i c i a l  C o n d u c t  6 0 .  R u le s  a n d  c o n f id e n t ia l i ty
11 . P o w e r s  a n d  d u t i e s  o f  t h e  c o m m is s io n  6 6 .  I n q u i r y
4 0 . P r e p a r a t i o n  o f  b u d g e t  8 0 . D e f in i t io n s
SO. V a l id i t y  o f  a c t s  o f  t h e  c o m m is s io n

Sec. 22 30.010. C om m ission  on  J u d ic ia l  C onduc t.  The Commis­
sion on Judicial Conduct shall consist of nine members as follows: 
three persons who are justices or judges of s tate  courts, elected by the 
justices and judges of the s ta te  courts; three members who have 
practiced law in this state for 10 years, appointed by the governor 
from nominations made by the governing body of the organized bar 
and subject to confirmation by a majority of the members of the legis­
lature in joint session; and three citizens who are not judges, retired 
judges, or members of the sta te  bar, appointed by t-h* governor and 
subject to confirmation by a majority of the members c. the legislature 
in joint session. Commission membership term inates if a member 
ceases to hold the position th a t  qualified th a t  person for appointment.
A person may not serve on the commission and on the Judicial Council 
simultaneously. The commission shall elect one of its members to 
serve as chairman for a term prescribed by the  commission. A vacancy 
shall be filled by the appointing power for the  remainder of the term.
(§ 1 ch 213 SLA 1968; am § 23 ch 71 SLA 1972; am § 1 ch 160 SLA 
1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  p r e m e  c o u r t ;  t h r e e  j u d g e s  o f  t h e  s u p e r io r
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t” f o r  c o u r t ,  e l e c te d  b y  t h e  j u d g e s  o f  t h e  s u p e r i o r
" Q u a l i f i c a t io n s "  in  t h e  c a t c h l in e  a n d  " A  c o u r t ;  o n e  ju d g e  o f  t h e  d i s t r i c t  c o u r t ,
p e r s o n  m a y  n o t ” fo r  'N o  p e r s o n  m a y  ’ in  e le c te d  b y  t h e  j u d g e s  o f  t h e  d i s t r i c t  c o u r t ;
t h e  t h i r d  s e n t e n c e  a n d ,  in  t h e  f i r s t  s e n -  tw o ,” a n d  " a n d  s u b je c t  to  c o n f i r m a t io n  b y
te n c e ,  s u b s t i t u t e d  C o n d u c t  f o r  a  m a jo r i t y  o f  t h e  m e m b e r s  o f  t h e  l e g i s la -

Q u a l i f i c a t io n s ,  " t h r e e  p e r s o n s  w h o  a r e  t u r e  in  j o i n l  8 e ss j Q nd t h r e e „ fo r  ,.a n d
j u s t i c e s  o r  j u d g e s  o f  s t a t e  c o u r ts  fo r  o n e  tw Q „ a n d  i n s e r t e d  „
j u s t i c e  o f  t h e  s u p r e m e  c o u r t , ” a n d  j u d g e s  . .  .  . , *
o f  t h e  B ta te  c o u r ts ;  t h r e e ” fo r  " o f  t h e  s u -  t l 0 n s  r a a d e  b J  t h e ’

Sec. 22.30.011. P o w e rs  a n d  d u t ie s  o f  th e  com m ission , (a) The 
commission shall on its own motion or on receipt of a written com­
plaint inquire into an allegation th a t  a judge

(1) has been convicted of a crime punishable as a felony under s tate  
or federal law or convicted of a  crime th a t  involves moral turpitude 
under state or federal law;

(2) suffers from a disability th a t  seriously interferes with the per­
formance of judicial duties and th a t  is or may become permanent;

(3) within a period of not more than  six years before the s ta r t  of the  
current term, committed an act or acts th a t  constitute

80
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If
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§ 22.30.015

(A) wilful misconduct in office,
(B) wilful and persistent failure to perform judicial duties,
(C) conduct prejudicial to the administration of justice,
(D) conduct th a t  brings the judicial office into disrepute, or
(E) conduct in violation of the code of judicial conduct; or
(4) is habitually intemperate.
(b) The commission may hold a hearing on an allegation under (a) 

of this section. A hearing under this section is a hearing under AS 
44.62.310(d) and is private unless a public hearing is requested by the 
judge.

(c) A judge appearing before the commission a t  the hearing is enti­
tled to counsel, may present evidence, and may cross-examine wit­
nesses.

(d) The commission may, after a hearing held under (b) of this sec­
tion,

(1) exonerate the judge of the charges;
(2) informally and privately admonish the judge or recommend 

counseling;
(3) reprimand the judge publicly or privately;
(4) refer the m atter  to the supreme court with a recommendation 

tha t  the judge be suspended, removed, or retired from office or pub­
licly or privately censured by the supreme court.

(e) A decision by the commission to reprimand a  judge publicly or 
privately may be appealed by the judge to the supreme court.

(f) i f  the commission decides to reprimand a judge privately, the 
commission shall forward the reprimand to the judge. A copy of the 
reprimand shall be sent to the  chief justice of the supreme court. A 
private reprimand is confidential.

(g) If the commission exonerates a  judge, a copy of the proceedings 
and report of the  commission may be made public on the request of the 
judge. (§ 1 ch 58 SLA 1981; am §§ 2 — 4 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t ,  in  p a r a g r a p h  (3 ) o f  s u b s e c ­
t i o n  (a ), d e le te d  " o r "  a t  t h e  e n d  o f  s u b p a r a ­
g r a p h  (C ) a n d  a d d e d  s u b p a r a g r a p h  (E ); 
c h a n g e d  t h e  i n t e r n a l  r e f e r e n c e  in  6 u b se c -

Sec. 22.30.015. T e rm  of office.

C r o s s  r e f e r e n c e s .  —  F o r  t e r m s  o f 
m e m b e r s  a p p o in te d  o r  e le c te d  a f t e r  J u l y

t io n  (b ); a n d ,  in  s u b s e c t io n  (d ) . in s e r t e d  
p r e s e n t  p a r a g r a p h  (2 l a n d  r e d e s ig n a t e d  
f o r m e r  p a r a g r a p h s  (2 ) a n d  (3 ) a s  p r e s e n t  
p a r a g r a p h s  (3 ) a n d  (4 ). r e s p e c t iv e ly .

1 ,1 9 8 4 ,  s e e  § 10 , c h . 160 , S L A  1 9 8 4  in  th e  
T e m p o r a r y  a n d  S p e c ia l  A c ts .
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Sec. 22.30.040. P r e p a ra t io n  o f  b u d g e t .  The commission shall be 
responsible for preparing and presenting to the  legislature its pro­
posed annual budgets. (§ 1 ch 213 SLA 1968; am § 5 ch 160 SLA 
19841

E f f e c t  o f  a m e n d m e n t ? .  —  T h e  198 4  s h a l l  b e  r e s p o n s ib le  fo r  p r e p a r in g  a n d  p r e ­
a m e n d m e n t  r e w r o te  t h i s  s e c t io n ,  w h ic h  s e n t i n g  to  t h e  l e g i s l a t u r e  p ro p o s e d  a n n u a l  
f o r m e r ly  r e a J  " T h e  A la s k a  c o u r t  s y s te m  b u d g e t s  fo r  t h e  c o m m is s io n ."

Sec. 22 30.050. V alid ity  of a c ts  o f  th e  com m ission . No act of the
commission is valid unless concurred in by a majority of the members 
serving on the commission at the time the act is taken. (§ 1 ch 213 
SLA 1968; am § 6 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h r  1 9 8 4  s e r v in g  o n  t h e  c o m m is s io n  a t  t h e  t im e  t h e
a m e n d m e n t  s u b s t i t u t e d  " th e  m e m b e r s  a c t  i s  t a k e n ” f o r  " i t s  m e m b e r s .”

Sec. 22.30.060. Rules  a n d  confiden tia li ty ,  (a) The commission 
shall make rules implementing this chapter and providing for confi­
dentiality of proceedings.

(b) All proceedings, records, files, and reports of the commission are 
confidential and disclosure may not be made except

(1) upon waiver in writing by the judge a t  any stage of the proceed­
ings;

(2) if the subject m atter  or the fact of the filing of charges has 
become public, in which case the commission may issue a statement in 
order to confirm the pendency of the investigation, to clarify the  proce­
dural aspects of the proceedings, to explain the right of the judge to a 
fair hearing, or to state tha t  the judge denies the allegations; or

(3) upon filing of formal charges, in which case only the charges 
shall become public. (§ 1 ch 213 SLA 1968; am § 7 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  19 8 4  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b ).

Sec. 22.30.066. Inquiry', (a) The commission may subpoena wit­
nesses, administer oaths, take the testimony of any person under oath, 
and require the production for examination of documents or records 
relating to its inquiry under AS 2;).30.011.

(b) In the course of an inquiry under AS 22.30.011 into judicial 
misconduct or the disability of a judge, the  commission may request 
the judge to submit to a physical or mental examination. If tne judge 
refuses to submit to the examination, the commission must determine 
the issue for which the examination was required adversely to the  
judge. (§ 2 ch 58 SLA 1981; am § 8 ch 160 SLA 1984)
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E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b ) .

(r

Sec. 22.30.080. D efinitions. In this chapter
(1) "commission” means the Commission on Judicial Conduct pro­

vided for in § 10, art. IV, Constitution of the State of Alaska and this 
chapter;

(2) 'judge” means a justice of the supreme court, a judge of the court 
of appeals, a judge of the superior court, or a judge of the district court 
who is the subject of an investigation or proceeding under § 10, art. 
IV, Constitution of the State of Alaska and this chapter. (§ 1 ch 213 
SLA 1968; am § 19 ch 12 SLA 1980; am § 9 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  198 4  
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t"  fo r  
" Q u a l i f i c a t io n s ” in  p a r a g r a p h  (1 ).

f IIiI



m i  d ) if  a y \ § M  

T f f l t E  L i d i O i l U T K
mUCHY ilAll CAI'IIOI 
lUNIAU. AlAbKAVVHI I 

VO/ -16*) 3IIOO

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  9, 1987

SU B J E C T :  A l a s k a  D i s t r i c t  C o u r t  C i v i l  R u l e  16(a)
( C SHB 1 3 9 ( J u d ) )

TO: R e p r e s e n t a t i v e  J o h n  S u n d

FROM: M i c h a e l  F. F o r d  -
L e g i s l a t i v e  C o u n s e l

S e c t i o n  15 o f  C S H B  1 3 9 (Judi c i a r y )  a m e n d s  R u l e  16(a) o f  the 
A l a s k a  D i s t r i c t  C o u r t  R u l e s  of  C i v i l  P r o c e d u r e  to p r o v i d e  
that a j u d g e  m a y  b e  p e r e m p t o r i l y  c h a l l e n g e d .  B e c a u s e  of  the 
e x i s t i n g  l a n g u a g e  o f  R u l e  16(a), the c h a l l e n g e  w o u l d  b e  
" u n d e r  C i v i l  R u l e  42(c) or A S  2 2 . 2 0 . 0 2 2 . "  T h i s  a p p e a r s  to 
a l l o w  a d e f e n d a n t  to u s e  e i t h e r  of two d i f f e r e n t  p r o c e d u r e s  
to i m p l e m e n t  t h a t  r i g h t .  U n d e r  G i e f f e l s  v. S t a t e , 587 P . 2d 
232 ( A l a s k a  1978), h o w e v e r ,  the A l a s k a  S u p r e m e  C o u r t  h e l d  
that the l e g i s l a t u r e  h a s  v e r y  l i m i t e d  p o w e r  to p r o v i d e  for 
the m e a n s  b y  w h i c h  the r i g h t  to p r e e m p t i o n  is e x e r c i s e d ,  and 
t h e r e f o r e  the p r o c e d u r a l  s e c t i o n s  o f  A S  2 2 . 2 0 . 0 2 2  w e r e  
s t r u c k  down. See a l s o  T u n l e y  v. M u n i c i p a l i t y  of  A n c h o r a g e  
Sch. D i s t ., 631 P . 2d 76 ( A l a s k a  1981).

If it is t h e  i n t e n t  of  the l e g i s l a t u r e  in  e n a c t i n g  sec. 15 
to " r e a c t i v a t e "  t h e  p r o c e d u r a l  p r o v i s i o n s  of  A S  2 2 . 2 0 . 0 2 2  
a n d  g i v e  a s m a l l  c l a i m s  l i t i g a n t  the c h o i c e  o f  the p r o c e­
dure s o f  R u l e  42(c) o r  the statutes, it is d o u b t f u l  t h a t  the 
c u r r e n t  v e r s i o n  o f  C S H B  1 3 9 (Jud) a c c o m p l i s h e s  t h a t  goal.

T h e  p r e f e r r e d  m e t h o d  o f  a m e n d i n g  r u l e s  o f  c o u r t  is to 
d i r e c t l y  a m e n d  t h e  r u l e  in q u e s t i o n .  S e c t i o n  15 o f  C S H B  
1 3 9 (Jud) a r g u a b l y  a m e n d s  C i v i l  R u l e  42(c) i n d i r e c t l y  b y  
g i v i n g  the s m a l l  c l a i m s  l i t i g a n t  an o p t i o n  to c h o o s e  the 
s t a t u t o r y  p r o c e d u r e  in m a k i n g  a p e r e m p t o r y  c h a l l e n g e  in a 
s m a l l  c l a i m s  a c t i o n .  T h i s  m a y  p r o v e  i n e f f e c t i v e  in c h a n g i n g  
C i v i l  R u l e  42(c), so t h a t  the p r o c e d u r e  set out in C i v i l  
R u l e  42(c) w i l l  b e  a p p l i e d  b y  the c o u r t s  r e g a r d l e s s  o f  the 
r e f e r e n c e  i n  D i s t r i c t  C o u r t  C i v i l  R u l e  16(a) to AS  2 2 . 20.022. 
If y o u  d e c ire to c r e a t e  an e x c e p t i o n  to t h e  a p p l i c a b i l i t y  of
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R u l e  42(c), it w o u l d  b e  b e t t e r  to d i r e c t l y  a m e n d  C i v i l  R u l e  
42(c) to p r o v i d e  the o p t i o n  of a d i f f e r e n t  p r o c e d u r e  for 
s m a l l  c l a i m s  ac t i o n s .

O n  the o t h < r  hand, if y o u  d e s i r e  to d e f e r  to R u l e  4 2 ( c )’s 
p r o c e d u r a l  r e q u i r e m e n t s ,  it w o u l d  b e  a d v i s a b l e  to d e l e t e  the 
r e f e r e n c e  in R u l e  16(a) to A S  22.20.022.

M F F :m k r  
m 9 / 1 1 6



§ 22.30.010 A la s k a  S ta tu te s  S u p p lem en t § 22.30.011 

Chapter 30. Judicial Conduct.
Section Section
10 . C o m m is s io n  o n  J u d i c i a l  C o n d u c t  6 0 . R u le s  a n d  c o n f id e n t ia l i ty
11 . P o w e rs  a n d  d u t i e s  o f  t h e  c o m m is s io n  6 6 . I n q u i r y
4 0 . P r e p a r a t i o n  o f  b u d g e t  8 0 . D e f in i t io n s
5 0 . V a l id i t y  ->f a c t s  o f  t h e  c o m m is s io n

Sec. 22.30.010. Com m ission  on J u d ic ia l  C onduc t.  The Commis­
sion on Judicial Conduct shall consist of nine members as follows: 
three persons who are justices or judges of state courts, elected by the 
justices and judges of the state courts; three members who have 
practiced law in this state for 10 years, appointed by the governor 
from nominations made by the governing body of the organized bar 
and subject to confirmation by a majority of the members of the legis­
lature  in joint session; and three citizens who are not judges, retired 
judges, or members of the state bar, appointed by the governor and 
subject to confirmation by a majority of the members of the legislature 
in  jo in t session. Commission membership terminates if a member 
ceases to hold the position th a t  qualified that  person for appointment. 
A person may not serve on the commission and on the Judicial Council 
simultaneously. The commission shall elect one of its members to 
serve as chairman for a term prescribed by the commission. A vacancy 
shall be filled by the appointing power for the remainder of the term. 
(§ 1 ch 213 SLA 1968; am § 23 ch 71 SLA 1972; am § 1 ch 160 SLA 
1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  19 8 4  p r e m e  c o u r t ;  t h r e e  ju d g e s  o f  t h e  s u p e r io r  
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t"  fo r  c o u r t ,  e le c te d  b y  t h e  ju d g e s  o f  t h e  s u p e r io r  
" Q u a l i f i c a t io n s "  in  t h e  c a t c h l in e  a n d  "A  c o u r t ;  o n e  ju d g e  o f  t h e  d i s t r i c t  c o u r t ,
p e r s o n  m a y  n o t” fo r  "N o  p e r s o n  m a y ” in  e le c te d  b y  th e  j u d g e s  o f  t h e  d i s t r i c t  c o u r t ;
t h e  t h i r d  s e n te n c e  a n d ,  in  t h e  f i r s t  s e n -  tw o ,"  a n d  " a n d  s u b je c t  to  c o n f i r m a t io n  b y
te n c e ,  s u b s t i t u t e d  C o n d u c t  fo r  a  m a jo r i ty  o f  t h e  m e m b e r s  o f  t h e  le g i s la -
" Q u a h f i c a t io n s ,  th r e e  p e r s o n s  w h o  a r e  t u r e  in  j o i n t  8 e ss io n ; a n d  t h r e e „ f o r  ,.a n d  
j u s  ic e s  o r  j u d g e s  o f  s t a t e  c o u r t s  f o r  o n e  tw o » a n d  i n s e r t e d .. o r  f ro n i n o m i n a .
j u s t i c e  o f  h e  s u p r e m e  c o u r t  a n d  ju d g e s  t jo n s  m a d e  b  h ^ ,  
o f  t h e  s t a t e  c o u r ts ;  th r e e  fo r  o f  t h e  s u -  1

Sec. 22.30.011. P o w e rs  an d  d u tie s  o f  the  com m ission, (a) The 
commission shall on its own motion or on receipt of a written com­
plain t inquire into an allegation th a t  a judge

(1) has been convicted of a crime punishable as a felony under state 
or federal law or convicted of a crime tha t  involves moral turpitude 
under state or federal law;

(2) suffers from a disability that seriously interferes with the per­
formance of judicial duties and th a t  is or may become permanent;

(3) within a period of not more than  six years before the s ta r t  of the 
curren t term, committed an act or acts tha t  constitute
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(A) wilful misconduct in office,
(B) wilful and persistent failure to perform judicial duties,
(C) conduct prejudicial to the administration of justice,
(D) conduct th a t  brings the judicial office into disrepute, or
(E) conduct in violation of the code of judicial conduct; or
(4) is habitually intemperate.
(b) The commission may hold a hearing on an allegation under (a) 

of this section. A hearing under this section is a hearing under AS 
44.62.310(d) and is private unless a public hearing is requested by the 
judge.

(c) A judge appearing before the commission at the hearing is enti­
tled to counsel, may present evidence, and may cross-examine wit­
nesses.

(d) The commission may, after a hearing held under (b) of this sec­
tion,

(1) exonerate the judge of the charges;
(2) informally and privately admonish the judge or recommend 

counseling;
(3) reprimand the judge publicly or privately;
(4) refer the m atter  to the supreme court with a recommendation 

th a t  the judge be suspended, removed, or retired from office or pub­
licly or privately censured by the supreme court.

(e) A decision by the commission to reprimand a judge publicly or 
privately may be appealed by the judge to the supreme court.

(f) If the  commission decides to reprimand a judge privately, the 
commission shall forward the reprimand to the judge. A copy of the 
reprimand shall be sent to the chief justice of the supreme court. A 
private reprimand is confidential.

(g) If the commission exonerates a judge, a copy of the proceedings 
and report of the  commission may be made public on the request of the 
judge. (§ 1 ch 58 SLA 1981; am §§ 2 — 4 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t ,  in  p a r a g r a p h  (3 )  o f  s u b s e c ­
t io n  (a ) ,  d e le te d  " o r"  a t  t h e  e n d  o f  s u b p a r a -  
g T a p h  (C ) a n d  a d d e d  s u b p a r a g r a p h  (E ); 
c h a n g e d  t h e  i n t e r n a l  r e f e r e n c e  in  s u b s e c -

Sec. 22.30.015. T e rm  o f  office.

C r o s s  r e f e r e n c e s .  —  F o r  t e r m s  o f  
m e m b e r s  a p p o in te d  o r  e le c te d  a f t e r  J u l y

t io n  (b); a n d ,  in  s u b s e c t io n  (d ) . in s e r t e d  
p r e s e n t  p a r a g r a p h  t2 i  a n d  r e d e s ig n a t e d  
f o r m e r  p a r a g r a p h s  (21 a n d  (3 )  a s  p r e s e n t  
p a r a g r a p h s  (3 ) a n d  (4 ) , r e s p e c t iv e ly .

1 ,1 9 8 4 .  s e e  § 1 0 , c h . 1 6 0 , S L A  1 9 8 4  in  t h e  
T e m p o r a r y  a n d  S p e c ia l  A c ts .
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Sec. 22.30.040. P r e p a ra t io n  of bu d g e t.  The commission shall be 
responsible for preparing and presenting to the legislature its pro­
posed annual budgets. (§ 1 ch 213 SLA 1968; am § 5 ch 160 SLA 
1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  s h a l l  b e  r e s p o n s ib le  fo r  p r e p a r in g  a n d  p r e ­
a m e n d m e n t  r e w ro te  t h i s  s e c t io n ,  w h ic h  s e n t i n g  to  t h e  l e g i s l a tu r e  p ro p o s e d  a n n u a l  
f o r m e r ly  r e a d  " T h e  A la s k a  c o u r t  s y s te m  b u d g e t s  fo r  t h e  c o m m is s io n .”

Sec. 22.30.050. V alid ity  o f  ac ts  o f  the  com m ission. No act of the 
commission is valid unless concurred in by a majority of the members 
serving on the commission at the time the act is taken. (§ 1 ch 213 
SLA 1968; am § 6 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  s e r v i n g  o n  t h e  c o m m is s io n  a t  th e  t im e  t h e  
a m e n d m e n t  s u b s t i t u t e d  " th e  m e m b e r s  a c t  is  t a k e n "  fo r  " i t s  m e m b e rs ."

Sec. 22.30.060. R ules  a n d  confiden tia li ty , (a) The commission 
shall make rules implementing this chapter and providing for confi­
dentiality of proceedings.

(b) All proceedings, records, files, and reports of the commission are 
confidential and disclosure may not be made except

(1) upon waiver in writing by the judge a t  any stage of the proceed­
ings;

(2) if the subject m atter  or the fact of the filing of charges has 
become public, in which case the commission may issue a statement in 
order to confirm the pendency of the investigation, to clarify the proce­
dural aspects of the proceedings, to explain the r ight of the judge to a 
fair hearing, or to state th a t  the judge denies the allegations; or

(3) upon filing of formal charges, in which case only the charges 
shall become public. (§ 1 ch 213 SLA 1968; am § 7 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1984  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b).

Sec. 22.30.066. Inqu iry ,  (a) The commission may subpoena wit­
nesses, administer oaths, take the testimony of any person under oath, 
and require the production for examination of documents or records 
relating to its inquiry under AS 22.30.011.

(b) In the course of an inquiry under AS 22.30.011 into judicial 
misconduct or the disability of a judge, the  commission may request 
the judge to submit to a physical or mental examination. If the judge 
refuses to submit to the examination, the commission must determine 
the issue for which the examination was required adversely to the 
judge. (§ 2 ch 58 SLA 1981; am § 8 ch 160 SLA 1984)
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E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t  a d d e d  s u b s e c t io n  (b ).

Sec. 22.30.080. D efinitions. In this chapter
(1) "commission” means the Commission on Judicial Conduct pro­

vided for in § 10, art. IV, Constitution of the State of Alaska and this 
chapter;

(2) ’̂ judge” means a justice of the supreme court, a judge of the  court 
of appeals, a  judge of the superior court, or a judge of the d istrict court 
who is the subject of an investigation or proceeding under § 10, art. 
IV, Constitution of the State of Alaska and this chapter. (§ 1 ch 213 
SLA 1968; am  § 19 ch 12 SLA 1980; am § 9 ch 160 SLA 1984)

E f f e c t  o f  a m e n d m e n t s .  —  T h e  1 9 8 4  
a m e n d m e n t  s u b s t i t u t e d  " C o n d u c t"  fo r  
" Q u a l i f ic a t io n s ”  i n  p a r a g r a p h  (1 ) .

1 into judicial 
i  may request 
n. If the judge 
ust determine 
versely to the  
34) I

i
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S T A T E  O F  A L A S K A  1 9 8 7  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

.HHQ.UES.Tr_

R e v i s i o n  D a t e :
T i t l e :  ^ j u r i s d i c t i o n  o f  s u p e r i o r  a n d

d i s t r i c t  c o u r t s ,  q u a l i f i c a t i o n s . . .  
S p o n s o r :  G r u e n b e r g ,  S u n d ,  P e t t y j o h n . . ,
R e q u e s t o r :  H o u s e  J u d i c i a r y  C o m m i t t e e

B i l l  V e r s i o n :  
P u b l i s h  D a t e :

1IB 139

A g e n c y  A f f e c t e d :  
BRU:

A l a s k a  C o u r t  S y s t e m  
T r i a l  C o u r t s

C o m p o n e n t s :

JiXEGM QI'm EL’S/RKV-E NQKSj  
OPERATING "  

P e r s o n a l  S e r v i c e s  
T r a v e l  
C o n t r a c t u a l  
S u p p l i e s  
E q u i p m e n t  
L a n d  & S t r u c t u r e s  
G r a n t s  & C l a i m s  

TOTAL OPERATING

FY 87
(Thousa n d s  of_Pi3l l a x s l _

0 . 0

FY 88

0 . 0

FY 8 9

0 . 0

FY 90

0 . 0

FY 91

0 . 0

FY 92

0 . 0

C A PIT A L  ....................................................................................................................................................................

REVENUE

FUNDING: ( T h o u s a n d s  o f  D o l l a r s )
G e n e r a l  F u n d s 0 . 0 0 . 0

o
•

o 1o
•

o oo o
•

o

F e d e r a l  F u n d s
O t h e r

TOTAL

O
•

o o
•

o o
•

o

o o 0 , 0

o
•

o

P O S I T I O N S :
F u l l - t i m e
P a r t - t i m e
T e m p o r a r y

MALXS15.; ( A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

No f i s c a l  i m p a c t .

P r e p a r e d  b y :  K a r l a  F o r s y t h e ,  G e n e r a l  C o u n s e l  P h o n e :  2 6 4 - 8 2 2 8
D i v i s i o n :  A l a s k a  C o u r t  S y s t e m  D a t e :  2 - 1 9 - 8 7

JO.
A p p r o v e d  b y :  S t e p h a n i e  J .  C o l< r ,  D e p u t y  D i r e c t o r  D a t e :  2 - 1 9 - 8 7
A g e n c y :  A l a s k a  C o u r t  S y s t e m

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
R e q u e s t o r
O i f i c e  o f  M a n a g e m e n t  & B u d g e t  
I m p a c t e d  A g e n c y ( i e s )
S e n a t e  S e c r e t a r y  ,  P a g e  1 o f  1



C O M M I T T E E S

P . O .  B O X  V 
J U N E A U ,  A L A S K A  9 9 8 1 1 

(9 0 7 ) 4 6 5 -3 7 1 8  
4 6 5 - 4 9 6 8 /4 9 8 6

14 C L A Y  C O U R T  
A N C H O R A G E ,  A L A S K A  9 9 5 0 3  

(9 0 7 )  2 7 6 -6 8 4 4

House Majority Leader

H O U S E  H E A L T H ,  E D U C A T I O N  
A N D  S O C I A L  S E R V I C E S  

H O U S E  J U D I C I A R Y  
H O U S E  R U L E S Representative Max F. Gruenberg, Jr.

District IX 
Spenard, Upper Midtown Anchorage

M e m o r a n d u m

D a t e :  M a r c h  2 ,  1 9 8 7

T o :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  Max F .  G r u e n b e r g ,  J r .

R e :  HB 1 3 9 ,  "A n  A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f
t h e  s u p e r i o r  a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  
d i s q u a l i f i c a t i o n  a n d  i m p e a c h m e n t ,  t h e  p r o c e d u r e  
f o r  j u c '  I c i a l  r e t i r e m e n t  d u e  t o  i n c a p a c i t y  o r  
d i s a b i l i t y ,  a n d  p r o c e e d i n g s  b e f o r e  m a g i s t r a t e s .

HB 1 3 9  i s  b a s e d  o n  a  b i l l  t h a t  p a s s e d  t h e  H o u s e  l a s t  s e s s i o n  
a s  HB 5 1 6 ,  w h i c h  p r o v i d e d  a  p r o c e d u r e  f o r  t h e  i m p e a c h m e n t  o f  
c o u r t  o f  a p p e a l s  j u d g e s  a n d  d i s t r i c t  c o u r t  j u d g e s  a n d  t h e  
d i s q u a l i f i c a t i o n  o f  j u d g e s  f o r  c a u s e .

HB 1 3 9  i n c o r p o r a t e s  HB 5 1 6 ,  w i t h  s o m e  t e c h n i c a l  c h a n g e s  
s u g g e s t e d  b y  l e g a l  c o u n s e l .  A t  t h e  r e q u e s t  o f  t h e  j u d i c i a r y ,
I  h a v e  a l s o  a d d e d  a  n u m b e r  o f  o t h e r  p r o v i s i o n s ,  w h i c h  i n c r e a s e  
t h e  j u r i s d i c t i o n  o f  d i s t r i c t  c o u r t s ,  g i v e  m a g i s t r a t e s  e x p l i c i t  
a u t h o r i t y  t o  h a n d l e  v i o l a t i o n s ,  a n d  c l a r i f y  t h e  l a w  r e g a r d i n g  
j u d i c i a l  r e t i r e m e n t .



CONTENTS OF HB 139 COMMITTEE F I L E

1 .  S e c t i o n a l  A n a l y s i s  o f  HB 1 3 9

2 .  M a x 1s  memo

3 .  C o p y  o f  HB 1 3 9

4 .  C o u r t  S y s t e m  m emo r e g a r d i n g  s u g g e s t e d  a d d i t i o n s  t o  HB 5 1 6  
( ' 8 6 )

5 .  H o u s e  J o u r n a l  e x c e r p t  s h o w i n g  p a s s a g e  o f  A m e n d .  # 1 4  t o  
HB 3 7 7 ,  i n c r e a s i n g  t h e  j u r i s d i c t i o n a l  l i m i t  o f  d i s t r i c t  
c o u r t s .

6 .  P r e s e n t  l a n g u a g e  o f  AS 2 2 . 2 0 . 0 2 0  ( b )  w a i v e r  p r o v i s i o n s  
f o r  d i s q u a l i f i c a t i o n  o f  j u d i c i a l  o f f i c e r  f o r  c a u s e .



State of Alaska
Hou%t Majority Leader 

COMMiTTOES

HOUSE HEALTH, EDUCATION 
AND SOCIAL SERVICES 

HOUSE JUDICIARY 
HOUSE RULES

v -rr-. y p

Representative *'< F. Gruenberg, Jr. 
District 11 

Spenard, Upper Midtown Anchorage

P.O. BOX V 
JUNEAU, ALASKA 99811 

(907)465-3718 
465-4968/4936

914 CLAY COURT 
ANCHORAGE, ALASKA 99503 

(907) 276-6844

M e m o ra n d u m

D a t e :  M a r c h  2 ,  1 9 8 7

T o :  M e m b e r s  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  M ax F .  G r u . e n b e r g ,  J r .

R e :  HB 1 3 9 ,  "A n  A c t  r e l a t i n g  t o  t h e  j u r i s d i c t i o n  o f
t h e  s u p e r i o r  a n d  d i s t r i c t  c o u r t s ,  j u d i c i a l  
d i s q u a l i f i c a t i o n  a n d  i m p e a c h m e n t ,  t h e  p r o c e d u r e  
f o r  j u d i c i a l  r e t i r e m e n t  d u e  t o  i n c a p a c i t y  o r  
d i s a b i l i t y ,  a n d  p r o c e e d i n g s  b e f o r e  m a g i s t r a t e s .

HB 1 3 9  i s  b a s e d  o n  a  b i l l  t h a t  p a s s e d  t h e  H o u s e  l a s t  s e s s i o n  
a s  HB 5 1 6 ,  w h i c h  p r o v i d e d  a  p r o c e d u r e  f o r  t h e  i m p e a c h m e n t  o f  
c o u r t  o f  a p p e a l s  j u d g e s  a n d  d i s t r i c t  c o u r t  j u d g e s  a n d  t h e  
d i s q u a l i f i c a t i o n  o f  j u d g e s  f o r  c a u s e .

HB 1 3 9  i n c o r p o r a t e s  HB 5 1 6 ,  w i t h  s o m e  t e c h n i c a l  c h a n g e s  
s u g g e s t e d  b y  l e g a l  c o u n s e l .  A t  t h e  r e q u e s t  o f  t h e  j u d i c i a r y ,
I  h a v e  a l s o  a d d e d  a  n u m b e r  o f  o t h e r  p r o v i s i o n s ,  w h i c h  i n c r e a s e  
t h e  j u r i s d i c t i o n  o f  d i s t r i c t  c o u r t s ,  g i v e  m a g i s t r a t e s  e x p l i c i t  
a u t h o r i t y  t o  h a n d l e  v i o l a t i o n s ,  a n d  c l a r i f y  t h e  l a w  r e g a r d i n g  
j u d i c i a l  r e t i r e m e n t .



OFFICE OF ADMINISTRATIVE DIRECTOR

^Alaska (Eourl Rustem
jStnte of Alaska

K A R L A  L .  F O R S Y T H E  303 K * ,r“ ‘
S T A F F  C O U N S E L  AnCh0r39e’ “  99501 (907) 264-8228

J a n u a r y  6 ,  1987

R e p r e s e n t a t i v e  Max F .  G r u e n b e r g ,  J r .
914 C la y  C o u r t  
A n c h o r a g e ,  A la s k a  99503

D e a r  M ax:

It is m y u n d e r s t a n d i n g  from  A r t  S n o w d e n  t h a t  y o u  a n t i c i p a t e  i n t r o d u c in g  l e g i s ­
la t io n  to  i n c r e a s e  t h e  m o n e ta r y  j u r i s d i c t i o n  o f  d i s t r i c t  c o u r t  to  $ 3 5 ,0 0 0 ,  a n d  t h a t  
y o u  w ou ld  b e  w illing  to  i n c lu d e  o t h e r  a m e n d m e n ts  r e l a t i n g  to  d i s t r i c t  c o u r t  
j u r i s d i c t i o n .

O v e r  t h e  p a s t  y e a r  ju  ■’g e s  a n d  a d m i n i s t r a t i v e  o f f ic e  s t a f f  h a v e  s u g g e s t e d  f o u r  
s t a t u t o r y  c h a n g e s  r e la x in g  to  d i s t r i c t  c o u r t  j u r i s d i c t i o n .

^  1  J u d g e  S e r d a h e l y  s u g g e s t s  a m e n d in g  t h e  U n ifo rm  E n f o rc e m e n t  o f
F o r e ig n  J u d g m e n t s  A c t to  p r o v id e  t h a t  f o r e ig n  ju d g m e n ts  fa l l in g  
w i th in  t h e  D i s t r i c t  C o u r t ' s  ju r isd ic tion^ jm usT J  b e  f iled  in D i s t r i c t  C o u r t  
( s e e  a t t a c h e d  l e t t e r ) .  ,M au

t
!. J u d g e  S te m p  s u g g e s t s  a m e n d in g  t h e  U n ifo rm  A r b i t r a t i o n  A c t to  p r o ­

v i d e  t h a t  a w a r d s  m ay  b e  e n f o r c e d  i "  ^ ' s t r i c t  c o u r t  u p  to  t h e  m o n e ta r y  
a m o u n t  ( s e e  a t t a c h e d  l e t t e r ) .

vY  3 .  J u d g e  S te m p  a lso  s u g g e s t s  c l a r i f y in g  t h e  j u r i s d i c t i o n  o f  th p  d i s t r i c t  
c o u r t  o v e r  f o rc ib le  e n t r y  a n d  d e t a i n e r  a c t i o n s  w h en  th e  ' / a lg e  o f  t h e  
p r o p e r t y  o r  o f  t h e  a r r e a r s  a n d  d a m a g e  to  t h e  p r o p e r t y  d o e s  n o t  
e x c e e d  $ 2 5 ,0 0 0 ."  A l th o u g h  J u d g e  S tem p  h a s  n o t  m ade  a s p e c i f ic  
p r o p o s a l ,  I k n o r  t h a t  y o u  a r e  fam ilia r  from  y o u r  p r a c t i c e  w ith  FED 
a c t i o n s ,  a n a  m ay h a v e  some t h o u g h t s  a b o u t  t h e  b e s t  w ay  to a d d r e s s  
h i s  c o n c e r n .

4 .  S t e p h a n i e  Cole  s u g g e s t s  a m e n d in g  AS 2 2 .1 5 .1 2 0 ( 7 )  l!o a d d  v io la t io n s  
u n d e r  AS 11 to  t h e  c a t e g o r i e s  o f  c a s e s  w h ic h  m a g i s t r a t e s  c a n  h e a r  
( s e e  a t t a c h e d  m e m o ra n d u m ) .



Representative M a x  F. Gruenberg, Jr.
January 6, 1937
Page T w o

T h a n k  y o u  f o r  y o u r  i n t e r e s t  in i n c lu d in g  t h e s e  a m e n d m e n t s .  I f  ! c a n  p r o v i d e  
f u r t h e r  in fo rm a t io n  o r  a s s i s t  y o u  in  a n y  w a y  w i th  b a c k g r o u n d  o r  d r a f t i n g ,  
p l e a s e  le t  me k n o w .

S i n c e r e ly

K a r la  L . F o r s y t h e  
S t a f f  C o u n s e l

!(LF :b s

A t t .

c c :  A r t h u r  H . S n o w d e n ,  II , A d m i n i s t r a t i v e  D i r e c to r

1/5/37-A



CHAMBERS OF 
DOUGLAS J .  SERDAHELY 

Presiding Ju d g e

Superior Court 
§tntr of Alaska

THIRD JUDICIAL DISTRICT 

303 K STREET 

ANCHORAGE, ALASKA
9&S01-2083

M E M O R A N D U M

TO: K a r l a  F o r s y t h e

FROM: P r e s i d i n g  J u d g e  Serdaiiely

DATE:

RE:

F e b r u a r y  11, 1986

L e g i s l a t i o n  - F o r e i g n  J u d g m e n t s

C o n s i s t e n t  w i t h  the i n c r e a s e  in D i s t r i c t  C o u r t  
j u r i s d i c t i o n  to $ 2 5 , 0 0 0 ,  w e  m a y  w a n t  to a m e n d  the U n i f o r m  
E n f o r c e m e n t  o f  F o r e i g n  J u d g m e n t s  Act, AS 0 9 . 3 0 . 2 0 0  et seq., 
to p r o v i d e  t h a t  f o r e i g n  j u d g m e n t s  f a l l i n g  w i t h i n  the D i s­
tr i c t  C o u r t ' s  j u r i s d i c t i o n  m u s t  be f iled in D i s t r i c t  C o u r t  
r a t h e r  t h a n  S u p e r i o r  Court.

I j u s t  h a d  a w a g e  g a r n i s h m e n t  c a s e  b a s e d  on a 
$ 7400 f o r e i g n  d e f a u l t  j u d g m e n t ,  and d i s c o v e r e d  t h a t  I p r o b­
a b l y  c o u l d  n o t  l a w f u l l y  r e m a n d  the m a t t e r  to D i s t r i c t  
C o u r t .

Office of Administrative Director 
Alaska Court System



C H A M B ER S O F 
RALPH STEMP 

JU D G E

^tsiric1 fljmtrl 
*

^ ta tc  of Jklasfen

T H IR D  JU D IC IA L  D IS T R IC T

341 W est Fourth  A ven ue  
A ncho rage , A laska  99501-2074

J a n u a r y  3 1 , 1 9 8 6

K a r l a  F o r s y t h e  
G e n e r a l  C o u n s e l  
303 K S t r e e t ,
A n c h o r a g e ,  A l a s k a ,  9 9 5 0 1 - 2 0 9 9  

D e a r  Ms. F o r s y t h e :

W i t h  t h e  e x p a n d e d  j u r i s d i c t i o n  of t h e  D i s t r i c t  C o u r t  
e n a c t e d  in 1 9 8 5  y o u  m i g h t  w a n t  t o  c o n s i d e r  t w o  a r e a s  of 
j u r i s d i c t i o n  t h a t  w e r e  n o t  a d d r e s s e d  in 1985.

T h e  U n i f o r m  A r b i t r a t i o n  A c t  (A.S. 0 9 . 4 3 . 1 7 0 )  p r o v i d e s  
t h a t  e n f o r c e m e n t  of  a w a r d s  is p r o p e r  in t h e  S u p e r i o r  C o u r t  
r e g a r d l e s s  of t h e  a m o u n t  of t h e  c o n t r o v e r s y .  T h e  s a m e  
is t r u e  w i t h  r e g a r d  t o  e n f o r c e m e n t  o f  l a w y e r  f e e  a r b i t r a t i o n  
a w a r d s  (Bar R u l e  41). Y o u  m a y  w a n t  t o  c o n s i d e r  w h e t h e r  
t h e s e  t w o  a r e a s  of j u r i s d i c t i o n  s h o u l d  ‘be  a m e n d e d  in o r d e r  
to be  c o n s i s t e n t  w i t h  t h e  1 9 8 5  a c t .

V e r y  t r u l y  y o u r s ,

R a l p h  S t e m p  
D i s t r i c t  C o u r t  J u d g e

cc: J u d g e  D o u g l a s  S e r d a h e l y

J u d g e  N a t a l i e  K. F i n n



Alaska Court System

d a t e  : M a y  27, 1 9 8 6

s u b j e c t -, p r o p o s e d  L e g i s l a t i o n

K a r l a  F o r s y t h e  
S t a f f  C o u n s e

F R O M : J u d g e  Ra

By  t h e  v e r y  f a c t  t h a t  t h e  D i s t r i c t  C o u r t  is a 
c o u r t  of l i m i t e d  j u r i s d i c t i o n  t h e r e  w i l l  a l w a y s  be s i t u a t i o n s  
i n  w h i c h  a l i t i g a n t ,  t h r o u g h  c h o o s i n g  t o  be  in  t h a t  c o u r t ,  
w i l l  i n c u r  a loss n o t  o n  t h e  m e r i t s  b e c a u s e  t h e  c o u r t  is 
w i t h o u t  j u r i s d i c t i o n  t o  a d j u d i c a t e  h i s  c l a i m .  I t  s e e m s
t h a t  o n e  s u c h  s i t u a t i o n ,  w h e r e  t h e  l i t i g a n t ' s  l o s s e s  w i l l
p r o b a b l y  a l w a y s  b e  l a r g e ,  is t h e  a r e a  of  e v i c t i o n  f r o m  
" p r e m i s e s . "  It w o u l d  t h e r e f o r e  s e e m  d e s i r a b l e  t h a t  t h e  
d e f i n i t i o n  o f  j u r i s d i c t i o n  in  s u c h  a r e a  b e  as c l e a r  a n d  
s i m p l e  as p o s s i b l e .  O u r  j u r i s d i c t i o n  s t a t u t e  is n o t  t h a t
c l e a r  o n  t h e  s u b j e c t  a n d  u n f o r t u n a t e l y  t h e r e  is n o t  m u c h  
A l a s k a  p r e c e d e n t  i n  t h e  a r e a  c f  f o r c i b l e  e n t r y  a n d  d e t a i n e r .

T h e  c h a n c e  f o r  j u r i s d i c t i o n a l  e r r o r  in  f o r c i b l e
e n t r y  a n d  d e t a i n e r  a c t i o n s  is n o t  m e r e l y  h y p o t h e t i c a l  o r  
a c a d e m i c  n o r  c a n  i t  b e  o v e r c o m e  w i t h  " g o o d  l a w y e r i n g "  b y  
a l i t i g a n t .  T h e  r e a s o n  t h a t  t h e r e  is a l a r g e  r i s k  of e r r o r  
is t h a t  t h e  s t a t u t e ,  i n  a t t e m p t i n g  t o  l i m i t  j u r i s d i c t i o n ,  
a c t u a l l y  i n t r o d u c e s  t h e  c o n f u s i o n .

T h e  s t a t u t e  (A.S. 2 2 . 1 5 . 0 3 0 ( a ) ( 6 ) )  ( c o p y  a t t a c h e d  
f o r  e a s y  r e f e r e n c e )  p r o v i d e s  t h a t  t h e  D i s t r i c t  C o u r t  s h a l l  
h a v e  j u r i s d i c t i o n  o v e r  f o r c i b l e  e n t r y  a n d  d e t a i n e r  a c t i o n s  
" w h e n  t h e  v a l u e  of t h e  p r o p e r t y  o r  of t h e  a r r e a r s  a n d  d a m a g e  
t o  t h e  p r o p e r t y  d o e s  n o t  e x c e e d  $ 2 5 , 0 0 0 . "  T h e r e  a r e  s e v e r a l  
p r o b l e m s  c r e a t e d  b y  t h i s  l i m i t a t i o n s  p h r a s e .  F i r s t ,  t h e  
n o t i o n  of " a r r e a r s  a n d  d a m a g e s "  is n o t  a ^  f a c t o r  in t h e  
f o r c i b l e  e n t r y  a n d  d e t a i n e r  s u m m a r y  a c t i o n .  S u c h  m a t t e r s  
a r e  s e p a r a t e  c a u s e s  o f  a c t i o n  w h i c h  m a y ,  b u t  n e e d  n o t  be, 
j o i n e d  w i t h  t h e  s u m m a r y  a c t i o n  f o r  p o s s e s s i o n .  See, M c D o w e l 1 
v. L e n a r d u z z i , 546 P . 2d 1 3 1 5  ( A l a s k a  1 9 7 6 ) ;  T h r i f t  Shop, 
Inc. v. A l a s k a  M u t u a l  S a v i n g s  3 a n k , 398 P . 2d 657 ( A l a s x a  
1965) .

S e c o n d ,  t h e  l i m i t a t i o n  p r o v i s i o n  d e a l s  w i t h  t h e  
v a l u e  of " p r o p e r t y . "  T h e r e  is no i n d i c a r i o n  w h e t h e r  t h i s  
n o t i o n  c o n c e r n s  t h e  u n d e r l y i n g  f e e  i n t e r e s t ,  t h e  p l a i n t i f f ' s

Adm. F - l 
Cey. 9 -7 3



p r e s e n t  i n t e r e s t ,  t.’ne d e f e n d a n t ' s  p r e s e n t  i n t e r e s t ,  o r  
s o m e  o t h e r  i n t e r e s t .  C i v i l  F o r m  170 s e e m s  t o  s u g g e s t  t h a t  
t h e  r e l e v a n t  p r o p e r t y  i n t e r e s t  is t h a t  o f  the n o m i n a l  
p l a i n t i f f .

T h e  f o r c i b l e  e n t r y  a n d  d e t a i n e r  a r e a  is o n l y  
o n e  e x a m p l e  of the p r o b l e m s  s t h a t  a r e  i n h e r e n t  in t h e  g r a n t  
of l i m i t e d  j u r i s d i c t i o n ,  and, of  c o u r s e ,  t h a t  w i l l  c o n t i n u e  
to  e x i s t .  H o w e v e r ,  w h e n  t h e  c o n s e q u e n c e s  of e r r o r  a r e  
c o n s i d e r e d  ( a l o n g  w i t h  t h e  r i s k  of e r r o r  n o t  b e i n g  l o w  
o r  h y p o t h e t i c a l )  it w o u l d  s e e m  t h a t  t h e  j u r i s d i c t i o n  g r a n t  
s h o u l d  be r e v i e w e d  f o r  c l a r i t y .  If it  is a d e s i r a b l e  p o l i c y  
t h a t  t h e  D i s t r i c t  C o u r t  c o n t i n u e  t o  h e a r  t h e s e  s u m m a r y  
l a w s u i t s  t h e n  p e r h a p s  t h e  l i m i t i n g  p h r a s e  c a n  be r e d r a f t e d  
m o r e  c a r e f u l l y .  P e r h a p s ,  t h e  p h r a s e  s h o u l d  b e  d e l e t e d  
e n t i r e l y . 2

T h i s  c o n f u s i o n  c o n c e r n i n g  t h e  s u m m a r y  a c t i o n  has b e e n  
c a r r i e d  i n t o  C i v i l  R u l e  8 5 (b) w h i c h  p r o v i d e s  t h a t  t r i a l  
of s u c h  a c t i o n s  m a y  be in t h e  D i s t r i c t  C o u r t  " w h e n  t h e  
a m o u n t  c l a i m e d  d o e s  n o t  e x c e e d  t h e  j u r i s d i c t i o n  of t h a t  
c o u r t . "  ( e m p h a s i s  a d d e d )

2
T h e  19 8 5  l e g i s l a t i o n  o n  c o n c u r r e n t  j u r i s d i c t i o n  o f  

t h e  S u p e r i o r  a n d  D i s t r i c t  C o u r t s  is a l u r e  f o r  u n w a r y  
f o r c i b l e  e n t r y  a n d  d e t a i n e r  p l a i n t i f f s  i n t o  the D i s t r i c t  
C o u r t  w h e n  a c t u a l  j u r i s d i c t i o n  m a y  o n l y  be  i n  the S u p e r i o r  
C o u r t .  S e e  A . S .  2 2 . 1 5 . 0 3 0 ( b ) .

cc: J u d g e  D o u g l a s  S e r d a h e l y
J u d g e  G l e n  A n d e r s o n



M e m o r a n d u m
Alaska Court System

T O :
1 K a r l a  F o r s y t h e

D A T E  : M a y  3 1 ,  1 9 8 3

F R O M :
D e p u t y  D i r e c t o r  f o r  S e r v i c e s

s u b j e c t : R e v i s i o n  o f

A S  2 2 . 1 5 . 1 2 0

S u s a n  i n f o r m s  m e  t h a t  y o u  c o l l e c t  a n d  h a n d l e  r e q u e s t s  f o r  

m i n o r  s t a t u t o r y  c h a n g e s .

I w o u l d  s u g g e s t  a n  a m e n d m e n t  t o  A S  2 2 . 1 5 . 1 2 0 .  T h i s  s t a t u t e  

l i m i t s  t h e  t y p e s  o f  c a s e s  m a g i s t r a t e s  c a n  h e a r .  I n  p a r t ,  A S  

2 2 . 1 5 . 1 2 0  a l l o w s  m a g i s t r a t e s :

( 6 )  t o  h e a r ,  t r y ,  a n d  e n t e r  j u d g m e n t s  i n  a l l  

c a s e s  i n v o l v i n g  m i s d e m e a n o r s ,  i f  t h e  d e f e n d a n t  

c o n s e n t s  i n  w r i t i n g  t h a t  t h e  m a g i s t r a t e  m a y  t r y  t h e  

c a s e ;

( 7 )  t o  h e a r ,  t r y  a n d  e n t e r  j u d g m e n t s  i n  a l l  c a s e s  

i n v o l v i n g  i n f r a c t i o n s  u n d e r  A S  2 8  a n d  v i o l a t i o n s  o f  

o r d i n a n c e s  o f  p o l i t i c a l  s u b d i v i s i o n s ; . . .

A p r o b l e m  i s  c r e a t e d  b e c a u s e  o f  t h e  e x i s t e n c e  o f  t h a t  s m a l l  

c l a s s  o f  o f f e n s e s  ( l i k e  l i t t e r i n g )  c a l l e d  " v i o l a t i o n s . "  A S

1 1 . 8 1  . 9 0 0  ( 5 5 )  s t a t e s :

" v i o l a t i o n "  i s  a  n o n c r i m i n a l  o f f e n s e  p u n i s h a b l e  o n l y  

b y  a  f i n e ,  b u t  n o t  b y  i m p r i s o n m e n t  o r  o t h e r  p e n a l t y ;  

c o n v i c t i o n  o f  a  v i o l a t i o n  d o e s  n o t  g i v e  r i s e  t o  a n y  

d i s a b i l i t y  o r  l e g a l  d i s a d v a n t a g e  b a s e d  o n  c o n v i c t i o n

o f  a  c r i m e ;  a  p e r s o n  c h a r g e d  w i t h  a  v i o l a t i o n s  i s

n o t  e n t i t l e d

( A )  t o  a  t r i a l  b y  j u r y ;  o r

( B )  t o  h a v e  a  p u b l i c  d e f e n d e r  o r  o t h e r  c o u n s e l  

a p p o i n t e d  a t  p u b l i c  e x p e n s e  t o  r e p r e s e n t  h i m ;

A S  2 2 . 1 5 . 1 2 0 ,  a s  p r e s e n t l y  w r i t t e n ,  g i v e s  n o  g u i d a n c e  a s  t o

w h e t h e r  o r  n o t  m a g i s t r a t e s  m a y  h e a r  a l l  p h a s e s  o f  v i o l a t i o n  

c a s e s ,  o r  i f  v i o l a t i o n s  m u s t  b e  t r e a t e d  a s  m i s d e m e a n o r s  

( r e q u i r i n g  a  w r i t t e n  c o n s e n t  f o r  a  t r i a l  b y  m a g i s t r a t e ) .  

L o g i c a l l y ,  v i o l a t i o n s  a r e  a k i n  t o  i n f r a c t i o n s ,  a n d  s h o u l d  h e  

i n c l u d e d  i n  A S  2 2 . 1  5 . 1 2 0 (  7 ) a s  o n e  o f  t h o s e  t y p e s  o f  c a s e s  

m a g i s t r a t e s  c a n  h e a r  w i t h o u t  t h e  n e c e s s i t y  o f  a  d e f e n d a n t ' s  

w r i t t e n  c o n s e n t .

i  s u g g e s t  t h a t  A S  2 2 . 1 5 . 1 2 0 ( 7 )  b e  a m e n d e d  t o  a d d  " v i o l a t i o n s  

u n d e r  A S  I I "  t o  t h e  c a t e g o r i e s  o f  c a s e s  l i s t e d .

Adm. F-l
R e v .  2  3  S J C : j m

c c :  C a r o l e  B a e k e y

.  Susan Miller
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The q u es t i o n  being: "Shall Amendment No. 13 be adopted?"
The roll was taken w i t h  the fo ll ow ing  result:

HCS CS SB  3 7 7 (JUD)AMH AM13

Yeas :

Nays:

20

20

Binkley, Boucher, Collins, Gotten, 
Frank, Furnace, Hanley, Jenkins, 
Larson, Marrou, Martin,
Miller,M.W., Pearce, Pettyjohn, 
Pignalberi, Rieger, Ringstad, 
Shultz, Thompson, U c hl i ng

Adams, Cato, Clocksin, Davis, 
Duncan, Fuller, Coll, Gruenberg, 
Grussendorf, Herrma nn , Hurley, 
Koponen, M i l l e r , M . M . , Navarre, 
Phillips, Pourchot, Sund, 
Szymanski, Taylor, Wallis

E x c u s e d : 

A b s e n t :

And so, Ame n dm e nt  No. 13 was not adopted.

Am end men t No. 14 by Gru e nb e rg  an d Phillips:

Page 9, a f t e r  line 1, insert a ne w s ec tio n 8 as 
f o l l o w s :

"* Sec. 8. AS 22.15 .03 0( a)  is am en d ed  to read:

(a) Th e distric t court has j u ri s d ic t io n  of 
civil cases and pro ce ed i n gs  as follows:

(1) for the recov ery  of mo ney  or damages 
w h e n  the amount cla imed ex cl us iv e  of costs, 
interest and attor ney  fees does not exceed $35.000 
[525,000];

(2) for the recovery of sp ec if ic personal 
property, w he n  the v al u e of the p rop er ty  claimed 
and the da mages for the de t e n t i o n  do not e xc eed  
$35,000 [$25,000];

(3) for the recov er y of a penal ty  or
forfeiture, wh et h er  gi ve n by statute or arising
out of contract, not ex ce edi ng  $ 35,000 [$2j,000];

(4) to give judgmen t wi th o ut  ac tion u pon  the 
c o n f e s s i o n  of the defend ant  for any of the cases 
spe c if i ed  in this section, except for a penalty or 
fo rfe itu re  imposed by statute;

(5) for es t ab l i sh i ng  the fact of de at h of 
any pe r s o n  in the ma nn er p re s c ri b ed  in AS
09 . 5 5 . 0 2 0  - 09.55.060;
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(6) for the recovery of the pos s es s i on  of 
pr emi se s in the m an n er  provided under AS 09.45.070 
- 0 9 . 4 5 . 160»when the value [OF THE PROPERTY O R’ of 
the arrears and damage to the property docs not 
e xc eed  $35.000 [$25,000];

(7) for the fo reclosure of a lien w he n  the 
amount in co ntroversy docs not exceed $25,000;

(8) for the recovery of mo ney or da mages in 
mo to r vehicle tort cases w h e n  the amount claimed 
exclusive of costs, interest and at tor ney  fees 
does not exceed $3 5 ,0 0 0 [$25,000];

(9) over civil actions for taking ut il it y 
service and for damage s to or int er ference w i t h  a 
uti lity line filed u nde r AS 42.20.030;

(10) over cases involving injunctive relie f 
for do me s t ic  vi ol enc e under AS 25.35. 01 0 and 
25.35.020.

R e n u m b e r  r e mai ni ng  sections accordingly.

Re pr ese n t at i v e Gr ue nb erg  moved and asked unanimous consent 
that Amend me nt No. 14 be adopted.

R e pr ese nt ati ve  Collins objected.

The qu es t i on  being: "Shall Am endment No. 14 be adopted?'
The roll was taken w i th  the following result:

HCS CS SB  37 7(J U D) AMH  AM14

Y e a s :

Nays:

Excused:

32 Adams, Binkley, Boucher, Cato, 
Clocksin, Cottcn, Davis, Duncan, 
Frank. Fuller, Furnace, Goll, 
Cruenberg, Grussendorf, Herrmann, 
Hurley, Koponen, Larson, Martin, 
Miller,M.M., Miller,M.W., Navarre, 
Pettyjohn, Phillips, Pignalberi, 
Pourchot, Ringstad, SuttJ, 
Szymanski, Taylor, Uehling,
Wallis

8 Collins, Hanley, Jenkins, Marrou, 
Pearce, Rieger, Shultz, Thomp son

Absent: 0

And so. Amendment No. 14 was not adopted.

'.‘ c *  i'c -c M . ' P |  \ o  c - r N  ^



§ 22.20.02.0 A laska Statutes § 22.20.020

N O T E S  T O  D E C IS IO N S

M a g i s t r a t e s  a r e  " ju d g e s  o f  o t h e r  P .2d  2 4 0  (1979).
c o u r t s "  w ith in  th e  m e a n in g  o f  A la s k a  A p p l ie d  in  L a rso n  v. S ta te ,  S u p . C t. Op.
C o n s t., a r t .  IV , § 4. B u c k a le w  v. H ollow ay , No. 1430 (F ile  N o. 2433), 364  P .2d 365
S u p . C t. O p. No. 1988 (F ile  N o. 4058), 604 (1977).

Sec. 22.20.020. D isqua lifica tion  o f ju d ic ia l o fficer fo r cause , (a) 
A judicial officer may not act as such in a court of which the judicial 
officer is a member in an action in which

(1) the judicial officer is a party or is directly interested;
(2) the judicial officer was not present and sitting  as a member of the 

court a t  the hearing of a  m atter subm itted for its decision;
(3) the judicial officer is a m aterial witness;
(4) the judicial officer is related to either party by consanguinity or 

affinity w ithin the th ird  degree;
(5) e ither party has retained the judicial officer as their attorney or 

has been professionally counseled by him in f.ny m atter w ithin two 
years preceding the filing of the action;

(6) the judicial officer feels that, for any reason, a fair and im partial 
decision cannot be given.
> (b) In an action specified in (a) (4) and (5) of this section the 
disqualification may be waived by the parties and is waived unless a 
party  raises the objection.

(c) If a judicial officer disqualifies him self or herself or consents to 
disqualification, the presiding judge of the district shall immediately 
transfer the action to another judge of th a t district to which the objec­
tions of the parties do not apply or are least applicable and if there is 
no such judge, the chief justice of the supreme court shall assign a judge 
for the hearing or tria l of the action. If a judicial officer denies 
disqualification the question shall be heard and determined by another 
judge assigned for the purpose by the presiding judge of the next higher 
level of courts or, if none, by the other members of the supreme court. 
The hearing may be ex parte  and w ithout notice to the parties or judge. 
(§ 54-2-1 ACLA 1949; am  5 1 ch 48 SLA 1967)

C r o s s  r e f e r e n c e s .  —  F o r o th e r  s t a tu ­
to ry  p ro v is io n s  co n c e rn in g  d isq u a lif ic a tio n  
o f  ju d g e s , s e e  A S 2 2 .3 0 .0 7 0  (a). A s to  w h en  
a  ju d g e  sh o u ld  d isq u a lify  h im se lf , see 
C a n o n  3C  o f  th e  C ode o f  J u d ic ia l  C o n d u c t.

E d i t o r ’s  n o te s .  —  T h is  se c tio n  w as 
re d ra f te d  by  th e  r e v iso r  o f  s t a tu te s  to

rem o v e  p e rso n a l p ro n o u n s  in  co n fo rm ity  
w ith  A S 01.05 .031(c) a n d  $ 4 , C h a p te r  58. 
SL A  1982.

L e g is la t iv e  h i s to r y  r e p o r t s ,  — F o r 
re p o rt on ch. 48, SLA  1967 i.SB 66), see 
1967 H ouse  J o u r n a l ,  p. 311.

60



State of Alaska
House Majority Leader

C O M M IT T E E S

H O U S E  H E A L T H , E D U C A T IO N  
A N D  S O C IA L  S E R V IC E S  

H O U S E  J U D IC IA R Y  
H O U S E  R U L E S Representative M a x  F. Gruenberg, Jr.

District 11 

Spenard, Upper Midtown Anchorage

M e m o r a n d u m

Date: F e b r u a r y  2, 1987

To: R e p r e s e n t a t i v e  J o h n  S u n d

From: R e p r e s e n t a t i v e  M a x  G r u e n b e r g

Re: I m p e a c h m e n t  of  J u d g e s  B i l l

p.o. nox v
J U N E A U , A L A S K A  99811 

(907) 4 6 5 -3 7 1 8  
4 6 5 -4 9 6 8 /4 9 8 6

9 1 4  C L A Y  C O U R T  
A N C H O F .A G E , A L A S K A  9 9 503  

1907) 2 7 6 -6 8 4 4

Ur
0 /

I w o u l d  l i k e  to k n o w  if y o u  a r e  i n t e r e s t e d  in  c o - s p o n s o r i n g  
t h e  I m p e a c h m e n t  o f  J u d g e s  bill, c o p y  e n c l o s e d .

Y o u  c o - s p o n s o r e d  t h e  o r i g i n a l  b i l l  l a s t  s e s s i o n  as H B  516, 
w h i c h  p r o v i d e d  a p r o c e d u r e  f o r  t h e  i m p e a c h m e n t  o f  c o u r t  o f  
a p p e a l s  j u d g e s  a n d  d i s t r i c t  c o u r t  j u d g e s  a n d  t h e  
d i s q u a l i f i c a t i o n  of  j u d g e s  f o r  cause.

O u r  n e w  b i l l  i n c o r p o r a t e s  H B  516, w i t h  s o m e  t e c h n i c a l  c h a n g e s  
s u g g e s t e d  b y  l e g a l  c o u n s e l .  A t  t h e  r e q u e s t  o f  t h e  j u d i c i a r y ,
I h a v e  a l s o  a d d e d  a n u m b e r  of o t h e r  p r o v i s i o n s ,  w h i c h  i n c r e a s e  
t h e  j u r i s d i c t i o n  of d i s t r i c t  courts, g i v e  m a g i s t r a t e s  e x p l i c i t  
a u t h o r i t y  t o  h a n d l e  v i o l a t i o n s ,  a n d  c l a r i f y  t h e  l a w  r e g a r d i n g  
j u d i c i a l  r e t i r e m e n t .

I i n t e n d  t o  i n t r o d u c e  t h i s  b i l l  o n  M o n d a y ,  F e b r u a r y  9. If y o u  
w o u l d  l i k e  t o  c o - s p o n s o r  t h e  bill, p l e a s e  l e t  m e  k n ow, or 
c o n t a c t  m y  l e g i s l a t i v e  aide, M a r k  H a n d l e y ,  a t  4 6 5 - 4 9 8 6  b e f o r e  
3:00 p.m. o n  Friday, F e b r u a r y  6 so t h a t  w e  c a n  e n s u r e  t h a t  
y o u r  n a m e  is on t h e  bill.



M E M O R A N D U M

DATE: F e b r u a r y  2, 1987

TO: P o t e n t i a l  C o - s p o n s o r s

F R O M :  M a x  F. G r u e n b e r g ,  Jr.

T O

R E S e c t i o n a l  a n a l y s i s  o f  I m p e a c h m e n t  o f  J u d g e s  B i l l

S e cs. 1.2 a n d  3
A S  0 9 . 3 0 . 2 0 0 ,  .220 a n d  .230 F o r e i g n  j u d g m e n t s  a r e  n o w  
e n f o r c e a b l e  o n l y  i n  s u p e r i o r  court. T h e  b i l l  a l l o w s  f o r e i g n  
j u d g m e n t s  u p  t o  $ 3 5 , 0 0 0  t o  b e  e n f o r c e a b l e  in d i s t r i c t  co u r t .  
Sec. 4
A S  0 9 . 4 3 . 1 7 0  T h e  U n i f o r m  Arbitration. A c t  is n o w  o n l y  
e n f o r c e a b l e  in  s u p e r i o r  court. T h e  b i l l  a l l o w s  a r b i t r a t i o n s  
u p  t o  $ 3 5 , 0 0 0  t o  b e  e n f o r c e a b l e  in d i s t r i c t  court.
Sec. 5
A S  2 2 . 0 7 . 0 7 5  P r o v i d e s  f o r  t h e  i m p e a c h m e n t  o f  c o u r t  o f  a p p e a l s  
j u d g e s .  I t  u s e s  t h e  p r e s e n t  l a n g u a g e  o f  A S  2 2 . 0 5 . 1 2 0  a n d  A S  
2 2 . 1 0 . 1 7 0  f o r  t h e  i m p e a c h m e n t  of  s u p r e m e  c o u r t  j u s t i c e s  a n d  
s u p e r i o r  c o u r t  j u d ges. T h i s  w a s  p a r t  o f  t h e  b i l l  l a s t  y e a r .  
Sec. 6
A S  2 2 . 1 5 . 0 3 0 ( a )  R a i s e s  d i s t r i c t  c o u r t  j u r i s d i c t i o n  f r o m  
$ 2 5 , 0 0 0 . 0 0  t o  $ 3 5 , 0 0 0 . 0 0  a n d  c l a r i f i e s  t h e  r e q u i r e m e n t s  f o r  
d i s t r i c t  c o u r t  j u r i s d i c t i o n  o v e r  e v i c t i o n s .  T h e  $ 3 5 , 0 0 0  l i m i t  
w a s  p a s s e d  as p a r t  of  t h e  t o r t  r e f o r m  b i ll, S B  377, in  t h e  
H o u s e  J u d i c i a r y  C o m m i t t e e  a n d  a l s o  p a s s e d  t h e  H o u s e  f l o o r  l a s t  
y e a r ,  b u t  d i d  n o t  s u r v i v e  t h e  c o n f e r e n c e  c o m m i t t e e .
Sec. 7
A S  2 2 . 1 5 . 1 2 0  B r i n g s  c r i m i n a l  v i o l a t i o n s  w i t h i n  t h e  
j u r i s d i c t i o n  of  m a g i s t r a t e  courts.
S e c - _8
A s  «. J . 1 5 . 2 0 5  P r o v i d e s  f o r  t h e  i m p e a c h m e n t  o f  d i s t r i c t  c o u r t  
j u d g e s .  S e e  s e c t i o n  5 above. T h i s  w a s  p a r t  o f  t h e  b i l l  l a s t  
y e ar.
S e cs. 9 & 10
A S  2 2 . 2 0 . 0 2 0 ( a )  a n d  (b) R e v i s e s  a n d  u p d a t e s  t h e  s t a t u t e  f o r  
d i s q u a l i f y i n g  a j u d g e  f o r  cause. T h i s  w a s  p a r t  o f  t h e  b i l l  
l a s t  y ear.
S ecs. 11 & 12
A S  2 2 . 2 5 . 0 1 0 ( b )  a n d  2 2 . 3 0 . 0 7 0 ( c )  C l a r i f i e s  t h e  p r o c e d u r e  f o r  
j u d i c i a l  r e t i r e m e n t  f o r  i n c a p a c i t y  o r  d i s a b i l i t y .



officers of t lu> Stale,
(Thr amendment to this section »vas approvid l»\ Hit* voter'- of 

tin* stall* August I!7. 15*CiH an.I became ffliTllvr Oiti»ll''r 11. ISMiK. 
Thr words "and tin* commission on judicial <|U.ilifi<'.ili<«n>" urn 
incorporated in till* section.)

Restrictions SECTION 14. Supreme court justices and supe­
rior court judges while holding office may not 
practice law, hold office in a political party, or 
hold any other c-ff.cc or position of profit under 
the United Stales, and the State, or its political 
subdivisions. Any supreme court justice or superior 
court judge filing for another elective public office 
forfeits his judicial position.

Rule-making V SECTION 15. The supreme court shall intake and
Power c-r promulgate rules governing the administration of 

* all courts. It shall make and promulgate rules gov- 
i riming practice and procedure in civil and criminal 
^ases in all courts. These rules may he changed by, 

r ‘ the legislature by two-thirds vote of the members 
'elected to  each house. • —

Court SECTION 16. The chief justice of the supreme
Administration court shall Ire the administrative head of all courts.

He may assign judges from one court or division 
thereof to  another for temporary service. The chief 
justice shall, with the approval of the supreme 
court, appoint an administrative director to serve 
at the pleasure of the supreme court and to super­
vise the administrative operations of the judicial 
system.

(Thr amendment to this section was approved by the voters of 
the stall* August lifi, 11*70 and became effective October 10. 1070. 
The amendment substituted "the pleasure of the supreme court" 
foi "Ins pleasure" in the last scnlent e.)

ARTICLE V

SUFFRAGE AND ELECTIONS

SECTION 1. Every citizen of the United States 
who is at least eighteen years of age, who meets 
registration residency requirements which may be

Qualified
Voters

22



, A p p e llee .

•f A ln sk a .

■70.

d ie te d  b e f o r e  th e  

J u d ic ia l  D is t r i c t ,  

r, J . ,  o f  a t t e m p te d  

a p p e a l w a s  ta k e n ,  

t h a t  f a c t  t h a t  d e ­

te m p te d  ro b b e ry ,  

id v a n ta g e s  in  h is  

ra te  h is  r e s o r t  to  

h a t  r e c o r d  f a i le d  

j u d g e  w a s  c le a r -  

te n c e d  d e f e n d a n t  

le n t  f o r  a t t e m p t -

3N, Appellant,

c o n v ic te d  o f  a t -  

n d e r  c e r t a i n  d is -  

2 c o u ld  n o t  m i t i -  

c t iv i t ie s .

>se t h a t  s e n te n c -  

U a k e n  w h e n  h e  

•e y e a r s  o f  im -  

b b e ry .

>uty P u b l ic  D e -  

l la n t .

i t ty .  G e n ., a n d  

ty ., F a i r b a n k s ,  

n ., J u n e a u ,  f o r

J .  a n d  R A B I -  

E R W I N  a n d

u n m in d fu l tlm t 
ter w ay. E .  g., 
•rricc, In c ., 3 1 7

I#

1
P E R  C U R I A M .

T h is  is  a  s e n te n c e  a p p e a l .

B e n n ie  W a s h in g to n  w a s  c o n v ic te d  o f  a t ­

te m p te d  r o b b e ry .  H e  w a s  s e n te n c e d  to  

f iv e  y e a r s  o f  im p r i s o n m e n t .

W e  h a v e  r e v ie w e d  th e  r e c o r d  in  l i g h t  o f  

Slate v. Chan , 4 77 P .2 d  441 ( A la s k a  

1 9 7 0 ) ;  Donlun v .  State, 527 P .2 d  472 , 475 

( A la s k a  1 9 7 4 ) ;  Cleary v. State, 5 4 8  P .2 d  

'152 ( A la s k a  1 976) a n d  Bradley v. State, 
535 P .2 d  1031, 1 0 3 3 -3 4  ( A la s k a  1 9 7 5 ).

[ 1 ]  W e  n o te  t h a t  W a s h in g to n  w a s  c o n ­

ta c te d  in  W is c o n s in  in  1970 f o r  a r m e d  r o b ­

b e r y  a n d  f o r  c a r r y in g  a  c o n c e a le d  w e a p o n . 

H e  w a s  31 y e a r s  o ld  a t  t h e  t im e  o f  h i s  s e n ­

te n c in g  in  A la s k a .  A l th o u g h  W a s h in g to n  

la b o r e d  u n d e r  c e r t a i n  d i s a d v a n ta g e s  in  h is  

e a r ly  l i f e  th e s e  a r e  o f f s e t  b y  a  n u m b e r  o f  

a d v a n ta g e s  a f f o r d e d  h im  in  h is  a d u l t  l i f e ,  

a n d  in  a n y  e v e n t  d o  n o t  m i t ig a te  h i s  r e s o r t  

to  c r im in a l  a c t iv i t i e s .

[ 2 ]  F r o m  o u r  r e v ie w  o f  th e  r e c o r d  w e  

c a n n o t  s a y  t h a t  t h e  s e n t e n c in g  ju d g e  w a s  

c le a r ly  m is ta k e n .

A F F I R M E D .

OPINION

T im o th y  L e ro y  G I E F F E L S ,  P e t i t io n e r ,  

v.

S T A T E  o f A la s k a , R e sp o n d e n t.

N o. 2787.

S u p re m o  C o u r t  o f  A la s k a .

J u l y  23, 1970.

D e f e n d a n t  w a s  a r r a ig n e d  in  th e  S u p e ­

r io r  C o u r t ,  T h i r d  J u d ic ia l  D i s t r i c t ,  A n ­

c h o r a g e ,  R a lp h  E .  M o o d y , J . ,  a n d  h e  f i le d  

p e t i t io n  f o r  r e v i e w  f r o m  j u d g e 's  o r d e r s ,  

c l a im in g  t h a t  j u d g e ’s  r e f u s a l  to  d i s q u a l i f y  

h im s e l f  a n d  h is  s u b s e q u e n t  c o n d u c t in g  o f  

a r r a ig n m e n t  w e r e  i l le g a l .  T h e  S u p r e m e

C o u r t ,  B o o c h c v e r ,  C . J . ,  h e ld  t h a t  s in c e  i s ­

s u e s  p e r t a i n i n g  t o  p r e e m p t io n  o f  j u d g e  

w e r e  o f  g r a v e  p u b l ic  c o n c e r n  a n d  c a p a b le  

o f  r e c u r r i n g  a n d  e s c a p in g  r e v ie w , c o u r t  

w o u ld  c o n s id e r  i s s u e s ;  t h a t  i f  p r o c e d u r a l  

o r  a d m i n i s t r a t i v e  a c t i o n  t a k e n  b y  p r e e m p t ­

e d  ju d g e  c o u ld  n o t  p o s s ib ly  i n t e r f e r e  w i th  

d e f e n d a n t ’s  r i g h t  to  f a i r  d i s p o s i t io n  o f  h is  

c a s e  b e c a u s e  o f  b ia s  o r  i n t e r e s t  o n  p a r t  o f  

p r e e m p te d  ju d g e ,  t h e n  a c t io n s  w o u ld  b e  

v a l i d ;  h o w e v e r ,  i f  a d m i n i s t r a t i v e  o r  p r o c e ­

d u r a l  a c t i o n  i n t e r f e r e d  w i th  s u b s t a n t iv e  

r i g h t  o f  d e f e n d a n t  to  f a i r  t r i a l  b e f o r e  im ­

p a r t i a l  j u d g e ,  a c t i o n  b y  p r e e m p te d  ju d g e  

w o u ld  t e  im p e r m is s ib le ;  a n d  t h a t  j u d g e ’s 

a c t i o n s  in  r e f u s i n g  to  d i s q u a l i f y  h im s e l f ,  

r e v o k in g  b a i l ,  a l le g e d ly  h o ld in g  d e f e n d a n t  

in  c o n te m p t ,  a n d  r e f u s i n g  to  c o n s id e r  m o ­

t io n  to  d is m is s  in d i c tm e n t  f o r  f a i l u r e  to  

s t a t e  a n  o f f e n s e  o r  f o r  la c k  o f  w a r r a n t  a n d  

s u m m o n s  w e r e  p r o c e d u r a l  m a t t e r s  n o t  a f ­

f e c t i n g  d e f e n d a n t ’s  s u u s t a n t iv c  r i g h : s ,  a n d  

t h u s  w e r e  p e r m is s ib le  a c t i o n  f o r  p r e e m p te d  

j u d g e  to  t a k e  p r i o r  to  h i s  t r a n s f e r a l  o f  

c a s e  to  a n o t h e r  j u d i c i a l  o f f i c i a l .

A f f i r m e d  in  p a r t  a n d  d is m is s e d  in  p a r t  

f o r  m o o tn e s s .

S t e  a ls o .  5 5 4  P .2 d  4 6 0 .

1. C o n s t i tu t io n a l  L aw  G = 6 9

A d v is o r y  o p in io n s  a r e  to  b e  a v o id e d ,  

a n d  c a s e s  w h ic h  d o  n o t  c o n s t i t u t e  a c tu a l  

c a s e s  o r  c o n t r o v e r s i e s  a r e  n o t  p r o p e r ly  

c o n s id e r e d .

2. A c tio n  C = 6

O n e  e x c e p t io n  to  m o o tn e s s  d o c t r i n e  is 

a  m a t t e r  o f  g r a v e  p u b l ic  c o n c e r n  t h a t  is  r e ­

c u r r i n g  a n d  c a p a b le  o f  e s c a p in g  r e v ie w .

3. A c tio n  C = 6

A l th o u g h  d e f e n d a n t ’s c la im s ,  i n t e r  a l i a ,  

t h a t  j u d g e ’s  r e f u s a l  to  d i s q u a l i f y  h im s e l f  a t  

a r r a ig n m e n t  o f  d e f e n d a n t ,  r e v o c a t io n  o f  

b a i l ,  a l le g e d  h o ld in g  in  c o n te m p t  o f  d e f e n d ­

a n t ,  r e f u s a l  to  c o n s id e r  m o t io n  to  d is m is s  i n ­

d i c tm e n t  f o r  f a i l u r e  to  s t a t e  a n  o f f e n s e  

w e r e  r e n d e r e d  m o o t  b y  s u b s e q u e n t  o c c u r ­

r e n c e  o f  f u r t h e r  p r o c e e d in g s  u n d e r  a n o t h e r  

j u d g e ’s  s u p e r v i s io n ,  is  .tie s  p e r t a i n i n g  to  

p r e e m p t io n  o f  j u d g e  w o u ld  b e  c o n s id e re d  

d u e  to  f a c t  t h a t  m a t t e r  w a s  o f  g r a v e  p u b lic

Alaska 6 6 1G IE F F E L S  v. STA TE
Cite us, Alaska. 352 t*.2(l 1101
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c o n c e r n  a n d  w a s  c a p a b le  o f  r e c u r r i n g  a n d  

e s c a p in g  r e v ie w . A S  2 2 .2 0 .0 2 2 ; R u le s  o f  

C r im in a l  P r o c e d u r e ,  r u l e  2 5 ( d ) .

4. J u d g e s  <3=39

W h e r e  tw o  p r o c e e d in g s  in v o lv e d  s a m e  

d e f e n d a n t  a n d  n e c e s s i ty  o f  p r o v i n g  s a m e  

f a c t s  a n d  i s s u e s ,  a n d  w e r e  in  f a c t  b a s e d  

u p o n  in d ic tm e n t  f o r  s a m e  c h a r g e ,  j u d g e  

w h o  w a s  p r e e m p te d  in  p r i o r  p r o c e e d in g  

w a s  a u to m a t ic a l ly  d i s q u a l i f i e d  f ro m  p r e s i d ­

in g  a t  s e c o n d  p r o c e e d in g .  .A S 2 2 .2 0 ,0 2 2 ; 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

5. C o u r ts  <3=78

S t a t e  S u p r e m e  C o u r t  h a s  p o w e r  to  

r e g u la t e  p r o c e d u r a l  a n d  a d m i n i s t r a t i v e  

m a t t e r s  in  s t a te  c o u r t s .  C o n s t ,  a r t .  4 , § 15.

6. J u d g e s  <3=51(1)

P r o c e d u r e  to  b e  fo l lo w e d  in  im p le ­

m e n t in g  s u b s t a n t iv e  r i g h t  c r e a t e d  b y  s t a t ­

u te  p r o v id in g  f o r  p e r e m p to r y  d i s q u a l i f i c a ­

t io n  o f  ju d g e  is  s u b je c t  to  r u l e - m a k in g  

p o w e r s  o f  th e  S t a t e  S u p r e m e  C o u r t .  A S  

2 2 .2 0 .0 2 2 ; C o n s t ,  a r t .  4 , § 1 5 ; R u le s  o f  

C r im in a l  P r o c e d u r e ,  r u l e  2 5 ( d ) .

7. C o n s t i tu t io n a l  L a w  C = 5 5

A lth o u g h  le g i s l a tu r e  h a s  p o w e r  to  c r e ­

a t e  r i g h t  to  f a i r  t r i a l  b e f o r e  u n b ia s e d  

ju d g e ,  a n d  r i g h t  to  p r e e m p t  j u d g e  w i th o u t  

r e q u i r i n g  a c tu a l  p r o o f  o f  b ia s  o r  i n t e r e s t ,  

i t  h a s  v e r y  l im i te d  p o w e r  to  p r o v id e  f o r  

m e a n s  b y  w h ic h  t h a t  p r e e m p t io n  r i g h t  m a y  

b e  e x e r c i s e d .  A S  2 2 .2 0 .0 2 2 ; C o n s t ,  a r t .  4 , 

§ 1 5 ; R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  
2 5 ( d ) .

8. J u d g e s  < 3= 5!(l)

U n t i l  l e g i s l a tu r e  v a l id ly  c h a n g e s  c r im i ­

n a l  r u le  r e g u l a t i n g  m e a n s  o r  m e th o d  b y  

w h ic h  p a r t y ’s  p e r e m p to r y  c h a l le n g e  to  

j u d g e  t a k e s  e f f e c t ,  t h a t  r u l e  is  s o le  p r o v i ­

s io n  w h ic h  m a y  b e  c o n s u l te d  in  d e t e r m i n ­

in g  w h e t h e r  p r e e m p t iv e  r i g h t  w a s  p r o p e r ly  

e x e r c i s e d  a n d  e f f e c t  o f  p r e e m p t io n  o n  p r o ­

c e d u r a l  a n d  a d m i n i s t r a t i v e  f u n c t io n s  o f  

c o u r t  s y s te m . A S  2 2 .2 0 .0 2 2 ; R u le s  o f

C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

9. J u d g e s  <3=51(1)

I n s o f a r  a s  c r im in a l  r u l e  r e g u l a t i n g  

m e a n s  o r  m e th o d  b y  w h ic h  p a r t y ’s  p r e e m p -

t o r y  c h a l le n g e  to  j u d g e  t a k e s  e f f e c t  re; 

l a t e s  o n ly  p r o c e d u r a l  a s p e c t s  o f  perem ptai 

r i g h t  c r e a t e d  b y  s t a tu t e ,  a n d  to  e x te n t  I 

r u le  d o e s  n o t  i n f r i n g e  u p o n  su b s tan  

r i g h t  c r e a t e d  b y  s t a tu t e ,  p r o v i s io n s  o f : 

s u p e r c e d e  s t a tu t e .  A S  2 2 .2 0 .0 2 2 ; R ulesjj 

C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

10. J u d g e s  C = 5 I ( I )

A l th o u g h  m e a n s  o r  m e th o d  b y  wh« 

p e r e m p to r y  c h a l le n g e  to  j u d g e  is  to 

r a i s e d  a n d  r e c o g n iz e d  in  c o u r s e  o f  ju d ic  

p r o c e e d in g s  is  u s u a l ly  p r o c e d u r a l  matl 

s o le ly  w i th in  r u l e - m a k in g  p o w e r s  o f  

S t a t e  S u p r e m e  C o u r t ,  s u c h  p r o c e d u r a l  re; 

u l a t i o n s  c a n n o t  b e  th e  b a s is  o f  a n y  ac 

w h ic h  w o u ld  i n t e r f e r e  w i th  t h e  su b s ta n ti t  

r i g h t  c r e a t e d  b y  s t a tu t e .  A S  22.20.C 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  25(d

11. J u d g e s  <3=51(4)

I f  p r o c e d u r a l  o r  a d m in i s t r a t i v e  a c b 'a g  

t a k e n  b y  p r e e m p te d  ju d g e  u n d e r  p rov isio  

o f  c r im in a l  r u l e  r e g u l a t i n g  p ro c e d u re  fo 

p r e e m p t io n  o f  j u d g e s  c o u ld  n o t  possib ly  i 

t e r f e r e  w i th  d e f e n d a n t ’s  r i g h t  to  f a ir  

p o s i t io n  o f  h i s  c a s e  b e c a u s e  o f  b ia s  o r  i 

t e r e s t  o n  p a r t  o f  p r e e m p te d  ju d g e , the 

s u b s t a n t iv e  r i g h t  c r e a t e d  b y  s ta tu te  to 

t r i a l  b e f o r e  im p a r t i a l  j u d g e  w o u ld  not 

a f f e c t e d ;  o n ly  i f  a d m in i s t r a t i v e  o r  pro 

d u r a l  a c t io n  i n t e r f e r e s  w i th  su b s ta n tir  

p a r t s  o f  s t a tu t e  w o u ld  a c t io n  by  disqu 

f ic d  j u d g e  b e  im p e r m is s ib le .  A S  22.20.Q22? 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  2 5 (d )- )

12. J u d g e s  C = 5 6
G e n e r a l ly ,  c a l e n d a r in g  o r d e r s  an d  oth*. .. 

e r  p r o c e d u r a l  m a t t e r s  r e g a r d in g  mastef 

ci e n d a r  w o u ld  n o t  d i r e c t ly  a f f e c t  ultimat* 

d i s p o s i t io n  o f  c a s e  a n d  th u s  su c h  actio* - 

c o u ld  b e  p r o p e r ly  ta k e n  b y  p r e e m p t  

j u d g e ;  h o w e v e r ,  r u l in g s  o n  p o in ts  o f  I** 

r e g a r d in g  m a t t e r s  s u c h  a s  se a rc h e s  

s e iz u re s ,  s u f f i c i e n c y  o f  in d ic tm e n t,  3a~ 
o t h e r  p r e t r i a l  le g a l  d e c is io n s  co u ld  be * ’ 

f e c te d  b y  b ia s  o r  i n t e r e s t  a n d  w o u ld  har t  

d i r e c t  e f f e c t  o n  u l t im a te  d is p o s it io n  01 

d e f e n d a n t ’s  c a s e  a n d  th u s  su c h  ru linS* 

s h o u ld  n o t  b e  m a d e  by  p re e m p te d  j ut^  

A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

d u r e ,  r u l e  2 5 ( d ) .



ta k e s  e f f e c t  r e g u -  

e c ts  o f  p e r e m p to ry  

a n d  to  e x t e n t  t h a t  

u p o n  s u b s ta n t iv e  

p ro v is io n s  o f  r u le  

.'2 .20 .022; R u le s  o f  

2 5 ( d ) .

m e th o d  b y  w h ic h  

o  j u d g e  is  t o  b e  

c o u r s e  o f  ju d ic ia l  

p r o c e d u r a l  m a t te r  

n g  p o w e r s  o f  th e  

ch  p r o c e d u r a l  r e g -  

a s is  o f  a n y  a c t io n  

i th  th e  s u b s ta n t iv e  

e. A S  2 2 .2 0 .0 2 2 ; 

e d u re ,  r u le  2 5 ( d ) .

m in i s t r a t iv e  a c t io n  

e  u n d e r  p r o v is io n s  

in g  p r o c e d u r e  t o r  

ild  n o t  p o s s ib ly  in ­

r ig h t  to  f a i r  d is -  

tu se  o f  b ia s  o r  in -  

n p te d  ju d g e ,  th e n  

by  s t a tu t e  to  f a i r  

d g c  w o u ld  n o t  be 

i s t r a t i v e  o r  p ro c e -  
w ith  s u b s ta n t iv e  

ic t io n  b y  d is q u a li -  

) le . A S  2 2 .2 0 .0 2 2 ; 

e d u re ,  r u l e  2 5 ( d ) .

\g  o r d e r s  a n d  o th -  

r e g a r d in g  m a s te r  

t ly  a f f e c t  u l t im a te  

th u s  s u c h  a c t io n

■n by  p r e e m p te d

p o in ts  o f  l a 'v 

i a  s e a r c h e s  a n d  

in d ic tm e n t ,  a n d  

d o n s  c o u ld  b e  t • 

t a n d  w o u ld  h a v e  

.* d is p o s i t io n  o f  a 

h u s  s u c h  r u l in g s  

p r e e m p te d  ju d g e -  

C r im in a l  P ro c e -

GIEFFELS
Cite as. A laska,

C r im in a l L a w  C = 2 6 S  

i f  d e f e n d a n t  s t a n d s  m u te ,  t h e n  c a s e  

.• lo in a tic a l ly  p r o c e e d s  u n d e r  n a m e  in  in -  

• ;m :n t ,  a n d  a  p o s i t iv e  d e c l a r a t i o n  b y  d e -  

r .d a n t t h a t  n o  o t h e r  n a m e  is  h i s  t r u e  

,.:r.e is  n o t  r e q u i r e d .  R u le s  o f  C r im in a l  

-..ccdure, r u l e  1 0 (b )  ( 2 )  ( i i ) .

> C r im in a l  Law C = 2 6 6

T r i a l  j u d g e  h a d  n o  d i s c r e t i o n  to  p u n -  

• d ' i f e n d a n t  f o r  s t a n d in g  m u te  w h e n  h e  

- b r o u g h t  b e f o r e  j u d g e  f o r  a n  a r r a i g n -  

• t s in c e  r u le s  d o  n o t  r e q u i r e  d e f e n d a n t  

■ e s p o n d . R u le s  o f  C r im in a l  P r o c e d u r e ,  

i ; 0 ( b ) ( 2 ) ( i i ) .

i. J u ’Jg c s  C = 5 6

•n a b s e n c e  o f  s p e c i f i c  o b je c t io n ,

1 m p te d  p r e s id in g  ju d g e  m a y  t a k e  a  p le a ,

' u p o n  e n t r y  o f  p le a  o f  “ n o t  g u i l t y ”  se t  

. - f o r  t r i a l  a n d  s u b s e q u e n t  p r e t r i a l  h e a r -

• .’s. A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

" > c ? d u re , r u l e  2 5 ( d ) .

I. - j d g e s  C = 5 6

Tf c a l e n d a r i n g  b e c o m e s  d i s p u te d  is s u e ,

• e ru p te d  ju d g e  h e a r i n g  i s s u e  s h o u ld  im -  

-•di.itely r e f e r  c a s e  to  a n o t h e r  ju d i c i a l  o f -

• -‘c r. A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

•" rced u rc , r u l e  2 5 ( d ) .

"- Ju d g e s  C = 5 6

d e t e r m i n a t i o n  b y  ju d g e  o f  w h e t h e r  d e -  

r .s a n t ’s  " g u i l t y ”  o r  “ n o lo  c o n te n d e r e ” 

as a r e  v o l u n t a r y  a n d  h a v e  r e a s o n a b le  

i?is is  m a t t e r  w h ic h  m a y  b e  a f f e c t e d  b y  

•’ w h ic h  w o u ld  i n t e r f e r e  w i th  f a i r  d i s 'io -  

u n n  o f  d e f e n d a n t 's  c a s e ,  a n d  th u s  a  

w o m p te d  ju d g e  s h o u ld  a s s ig n  c a s e  a t  th i s  

o r .t  to  a n o t h e r  j u d g e  f o r  d e t e r m in a t io n  

: vr> lu n ta r in e s s  o f  g u i l t y  p le a .  A S  2 2 .2 0 .-  

- : !u le s  o f  C r im in a l  P r o c e d u r e ,  r u l e s  I I ,

'*• Ju d g e s  C=>56

G e n e r a l ly  b a il  q u e s t io n s  h a v e  n o  b e a r -  

'  on  [ iro c e s s  t h a t  d e t e r m in e s  g u i l t  o r  in -  

'C ence o f  d e f e n d a n t ,  a n d  th u s  m a y  b e  d e -  

' !e<l b y  p r e e m p te d  j u d g e .  A S  2 2 ,2 0 .0 2 2 ; 

'd c s  o t  C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

I5‘ Ju d g e s  C = 5 6

f f  a m o u n t  o f  b a i l  o r  c o n d i t io n s  t h e r e -  

" • 'le r  a r e  d is p u te d  i s s u e s ,  s e t t i n g  o f  b a i l

v .  S T A T E  A la s k a  663
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s h o u ld  b e  im m e d ia te ly  r e f e r r e d  by 

p r e e m p te d  j u d g e  to  a n o t h e r  j u d ic ia l  o f f i ­

c e r .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  C r im in a l  

P r o c e d u r e ,  r u l e  2 5 ( d ) .

20. B a ll  0 = 4 9

D e f e n d a n t  s h o u ld  b e  a d v is e d  o f  h is  

r i g h t  to  h a v e  b a il  h e a r d  b y  ju d g e  o th e r  

t h a n  p r e e m p te d  ju d g e .  A S  2 2 .2 0 .0 2 2 ; 

R u le s  o f  C r im in a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

21. J u d g e s  0 = 5 6

D e s p i te  f a c t  t h a t  j u d g e  h a d  b e e n  

p r e e m p te d  in  p r e v io u s  c a s e  in v o lv in g  d e ­

f e n d a n t ,  j u d g e ’s  r e f u s a l  to  d i s q u a l i f y  h im ­

s e l f  a n d  h i s  s u b s e q u e n t  c o n d u c t in g  o f  a r ­

r a ig n m e n t  u p o n  p r o c e e d in g s  fo l lo w in g  

r e in d i c tm e n t  o n  id e n t ic a l  c h a r g e  w a s  p r o p ­

e r  d u e  to  p r o c e d u r a l  n a t u r e  o f  a c t io n s  t a k ­

e n  b y  ju d g e  p r i o r  to  h i s  t r a n s f e r  o f  c a s e  to  

a n o t h e r  ju d g e .  A S  2 2 .2 0 .0 2 2 ; R u le s  o f  

C r i m n a l  P r o c e d u r e ,  r u le  2 5 ( d ) .

P h i l l ip  P .  W e id n e r ,  A s s t .  P u b l ic  D e f e n d ­

e r ,  a n d  B r ia n  S h o r te l l ,  P u b l ic  D e f e n d e r ,  

A n c h o r a g e ,  f o r  p e t i t io n e r .

I v a n  L a w n e r ,  A s s t .  D is t .  A t ty . ,  J o s e p h  

D . B a lf e ,  D is t .  A t ty . ,  A n c h o r a g e ,  A v r u m  

M . G r o s s ,  A t ty .  G e n ,,  J u n e a u ,  f o r  r e s p o n ­

d e n t .

B e f o r e  B O O C H E V E R ,  C . J . ,  a n d  R A B I -  

N O W I T Z ,  C O N N O R , E R W I N  a n d  

B U R K E ,  J J .

O P I N I O N

B O O C H E V E R ,  C h ie f  J u s t i c e .

I s s u e s  p e r t a i n i n g  to  th e  p r e - e m p t io n  o f  a  

j u d g e  c h a l l e n g e d  u n d e r  th e  p r o v i s io n s  o f  

A S  2 2 .2 0 .0 2 2  a n d  C r im in a l  R u le  2 5 ( d )  a r e  

r e s o lv e d  b y  th is  p e t i t io n .  O n  F e b r u a r y  11, 

1976, p e t i t i o n e r  G ic f f e l s  w a s  b r o u g h t  b e ­

f o r e  P r e s i d i n g  J u d g e  R a lp h  E . M o o d y  f o r  

a n  a r r a ig n m e n t .  J u d g e  M o o d y  h a d  b e e n  

s u c c e s s f u l ly  p r e - e m p te d  in  a  p r e v io u s  c a s e  

in v o lv in g  G ie f f e ls .  T h e  in d ic tm e n ts  in  

t h a t  c a s e  w e r e  d is m is s e d  b y  a n o th e r  j u d g e  

b e c a u s e  o f  i n s u f f i c i e n t  e v id e n c e  a n d  p r o s e ­

c u to r i a l  e r r o r  b e f o r e  th e  g r a n d  j u r y .  T h e  

i n s t a n t  c a s e  a r o s e  a s  a  r e s u l t  o f  p ro c e e d -
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in g s  fo l lo w in g  r c in d i c tm e n t  o n  a n  id e n t ic a l  

c h a r g e .  A t  t h e  s t a r t  o f  th e  a r r a ig n m e n t  

p r o c e e d in g s  a f t e r  r e in d ic tm e n t ,  th e  fo l lo w ­

in g  c o llo q u y  to o k  p l a c e :

M R . W E I D N E R :  Y o u r  H o n o r — I th in k  

Y o u r  H o n o r  h a s  b e e n  p r e - e m p te d  in  th e  

i n s t a n t  p r o c e e d in g .  I t  m ig h t  b e  a p p r o ­

p r i a t e  to  . . .

T H E  C O U R T : T h is  is  a  p r o c e d u r a l  

m a t t e r  a n d  I w il l  n o t  a l lo w  a  p r e - e m p t .  

Y o u  w il l  p r o c e e d  w i th  th e  a r r a ig n m e n t .  

M R . W E I D N E R :  I  t h in k  y o u 'v e  p r e v i ­

o u s ly  b e e n  p r e - e m p te d  a n d  i t ’s  b e e n  h o n ­

o r e d  in  a  s im i l a r  c a s e  . . .

T H E  C O U R T :  I t ’s  d e n ie d ,  a n d  w e ’ll 

p r o c e e d  w i th  th e  a r r a ig n m e n t .  

S u b s e q u e n t ly  th e  c o u r t  a s k e d  G ie f f e l s  h is  

t r u e  n a m e , a n d  c o u n s e l  f o r  G ie f f e ls ,  M r .  

W e id n e r ,  a d v i s e d  G ie f f e ls  n o t  to  m a k e  a n y  

c o m m e n ts .  M r . W e i d n e r  s t a te d  t h a t  h e  

t h o u g h t  t h e  c o u r t  d id  n o t  h a v e  ju r i s d i c t i o n  

o v e r  G ie f f e l s  b e c a u s e  n o  s u m m o n s  o r  w a r ­

r a n t  h a d  b e e n  is s u e d . T h e  c o u r t  a g a in  

a s k e d  G ie f f e ls  h i s  t r u e  n a m e , a n d  M r .  

W e id n e r  a g a in  a d v i s e d  t h e  d e f e n d a n t  n o t  

to  a n s w e r .  T h e  fo l lo w in g  c o m m e n ts  w e r e  

th e n  m a d e :

T H E  C O U R T :  I ’m  g o in g  to  f in d  y o u  in  

c o n te m p t ,  s i r ,  i f  y o u  d o n ’t . A r e  y o u  

g o in g  to  a n s w e r ?  A ll r i g h t .  I ’ll r e ­

v o k e  a n y  b a i l  u n t i l  y o u  a n s w e r  y o u r  

n a m e , s i r .  A n d  w e ’v e  h a n d e d  a  c o p y  o f  

t h i s  [ th e  in d i c tm e n t ]  to  y o u r  c o u n s e l  a n d  

t h a t 's  a l l  w e  n e e d  a t  th i s  t im e  u n t i l  h e

M R . W E I D N E R :  Y o u r  H o n o r .  . . . 

T H E  C O U R T :  . . . a n s w e r s  h is

n a m e , n o  b a i l  w il l  b e  s e t .  A n y th in g  

e ls e ?

M R . W E I D N E R :  Y e s , Y o u r  H o n o r .  I 

w a n te d  to  f i r s t  o f  a l l  d i r e c t  th e  c o u r t ’s 

a t t e n t i o n  to  th e  f a c t  t h a t  I b e l ie v e  t h a t  

M r . G ie f f e l s  h a s  b e e n  b r o u g h t  b e f o r e  

th i s  c o u r t  i l le g a l ly .  I ’m  n o t  a w a r e  o f  a n y  

s u m m o n s  t h a t  h a s  b e e n  s e r v e d  o n  h im  o r  

a n y  a r r e s t  w a r r a n t .

I. O n F e b ru a ry  J ‘J , 1070. J u s t ic e  E rw in  issued  
a  s ta y  o f a ll  ru lin g s  of tlie su p e r io r  c o u r t 
en te red  a t  th e  a r ra ig n m e n t o f  G ieffe ls  in

A f t e r  th e  a r r a ig n m e n t ,  a g a in  o n  Febr 

11, 1976, J u d g e  M o o d y  i s s u e d  a  ca len d i 

o r d e r  t r a n s f e r r i n g  t h e  c a s e  to  J u d g e  L

L a t e r  t h e  s a m e  d a y ,  G ie f f e ls  f ile d  al 

t io n  f o r  r e v ie w  in  t h i s  c o u r t  f ro m  J 
M o o d y 's  o r d e r s .  H i s  p e t i t io n  consist 

o b j e c t io n s  to  J u d g e  M o o d y ’s acb  

m a in ly ,  th e  r e f u s a l  to  d is q u a l i f y  h in  

th e  r e v o c a t io n  o f  b a i l ,  th e  a l le g e d  hoi 

in  c o n te m p t  o f  G ie f f e ls ,  th e  la c k  o f  a  

r a n t  o r  s u m m o n s  a n d  th e  r e f u s a l  to  coi 

e r  a  m o t io n  to  d is m is s  th e  in d ic tm en t 

f a i l u r e  to  s t a t e  a n  o f f e n s e .

O n  F e b r u a r y  13, 1976, J u d g e  L ew is 

a n o t h e r  a r r a ig n m e n t  o f  P e t i t io n e r  G ie 

a t  w h ic h  t im e  a  w a r r a n t  a n d  surai 

w e r e  is s u e d , a n d  th e  m o tio n  to  dism iss 

i n d i c tm e n t  w a s  h e a r d  a n d  d en ied , 

t h e r m o r e ,  t h e  d a y  a f t e r  t h e  a rra ig n ) 

b e f o r e  J u d g e  M o o d y , b a il  w a s  r e in s t t

P e t i t i o n e r  G ie f f e ls  a r g u e s  f irs t  

J u d g e  M o o d y ’s  r e f u s a l  to  d is q u a lify  

s e l f  a n d  h is  s u b s e q u e n t  c o n d u c t in g  o l 

a r r a ig n m e n t  w e r e  in  to t a l  d isreg arc  

Channel Flying, Inc. v . Bernhardt, 43 

2 d  570  ( A la s k a  1 9 6 9 ). S e c o n d , Gie 

c o n te n d s  t h a t  t h e  s u p e r io r  c o u r t  disreg  

e d  th i s  c o u r t 's  d e c is io n  in  Gilbert v. S 
5 4 0  P .2 d  4S5 ( A l a s k a  1 9 7 5 ), to  th e  t\ 
t h a t  b a i l  m u s t  be  s e t  in  a  c r im in a l < 

T h i r d .  G i e f f e l s  a r g u e s  t h a t  th e  ju d g e  di 
g a r d e d  C r im in a l  R u le  9 ( a ) ,  w h ic h  petii 

e r  c o n te n d s  r e q u i r e s  t h a t  a  crim in a l 

f e n d a n t  m u s t  b e  b r o u g h t  b e f o re  th e  e 

b y  v i r t u e  o f  e i t h e r  a  w a r r a n t  o r  a J 
m o n s . F o u r t h ,  G ie f f e l s  co n te n d s  

J u d g e  M o o d y  h e ld  h im  in  c o n te m p t m 

l a t i o n  o f  h is  f i f t h  a m e n d m e n t  privile 

a n d  t h a t ,  in  a n y  c a s e ,  C r im in a l J 
1 0 ( b ) ( 2 )  p r o v id e s  t h a t  a  d e f e n d a n t  shal 

“ g iv e n  th e  o p p o r tu n i ty  to  d e c la r e  his 1 

n a m e ”  a n d  n o t  t h a t  a  d e f e n d a n t  shal! 

f o r c e d  to  s t a te  h i s  n a m e .

[ 1 ]  In  g e n e r a l ,  a d v is o r y  o p in io n s  a t  

lie a v o id e d ,  a n d  c a s e s  w h ic h  d o  no t coi 

t u t e  a c tu a l  c a s e s  o r  c o n t r o v e r s ie s  are

o rd e r  flin t th e  ease  he nssicned to 
su p e r io r  ro u r r  ju d ee . T h e  o rder 
■.tnted Gicffol.s’ p rev ious b a il of


