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B e s id e s th e  c o n c e p tu a l a n o m a ly  in  th e  c o n f l i c t in g  ro le s  a n d  lo y a l ­

t ie s  o f th e  tw o  ty p e s o f p r o s e c u to r s , th e  p r a c t ic a l c o n s e q u e n c e s  o r a 
p r iv a te  a d v o c a te  in  to d a y ’ s p r o s e c u to r ia l r o le  re s u lts  in  in t o le r a b le  p re j. 

u d ic c s . U n l i k e  t h e i r  c o m m o n  lasv c o u n te r p a r t s , m o d e rn  p ro s e c u to r s  

w ie ld  th e  p o w e r o f th e  s ta te 's  in v e s t ig a t o r y  fo r c e , d e c id e  w h o m  to  in d ic t 

a n d  p ro s e c u te , n e g o t ia te  th e s ta te ’ s p o s i t io n  in  p le a  b a r g a in in g , a n d , 

b e c a u s e o f  th e i r s u p p o s e d im p a r t i a l i t y  as o l f lc e r s  o f th e  c o u r t , a r c  in f lu ­

e n t ia l in  re c o m m e n d in g  p u n is h m e n t to  th e  c o u r t .

In  th e  n o rm a l p r iv a te  p r o s e c u to r ia l s e l l i n g , th e  p ro s e c u to r re m a in s  

in  c h a rg e . W h e re  th e  p r iv a te  a d v o c a te  o n ly  o b s e rv e s  th e  p ro c e e d in g s  

f r o m  in d ic tm e n t to  c o m p le t io n  o f  t r i a l ,  a r g u a b ly  h is  p re s e n c e  expo se s 

th e  d e fe n d a n t to  m in im a l p re ju d ic e . H o w e v e r , s in c e  th e  p r iv a t e  p ro s e c u ­

t o r ’ s in f lu e n c e  is n o t c o n f in e d  to  th e  o p e n  c o u r t r o o m , in w h ic h  o b v io u s  

p re ju d ic e  c o u ld  be m o re  e a s i ly  d e te c te d  b y  th e  c o u r t , a l l s ta g e s o f  the 

ju d i c ia l p ro c e s s m u s t be c o n s id e re d  in  d e t e rm in in g  w h e th e r th e  m e re  

p re s e n c e o f  th e p r iv a te  p ro s e c u to r is in l o l l e r a b l y  p r e ju d ic ia l . T h e  fo l lo w - 

• in g i l lu s t r a t io n s  o f th e  p o s s ib le  c o n s e q u e n c e s  ■'f a l lo w in g  a p r iv a t e  f  ose - 

c u t o r  d e m o n s t r a te s  th e  p re ju d ic e . B e c a u s e  j f  th e  v a r y in g  d eg re e s o f 

c o n t r o l r e l in q u is h e d  b y  th e  p ro s e c u to r , th e  f o l lo w in g  d is c u s s io n  b y  no 

m e a n s i l lu s t r a te s  th e  a c tu a l s i t u a t io n  in  a n y  g iv e n  case , b u t i t does 

in d ic a te  th a t th e  p ra c t ic e  is f r a u g h t w i t h  p o s s ib le  p re ju d ic e .

O n e  p ro s e c u to r ia l p o w e r th a t , i f  im p r u d e n t l y  e m p lo y e d , c o u ld  re ­

s u lt in  d ir e  co n s e q u e n c e s to  th o s e  s u s p e c te d  o f  a c r im e  is th e  d is c r e t io n ­

a r y  a u t h o r i t y  to  d e c id e  w h e n  to  p ro s e c u te . A t  th is  i n i t i a l s ta g e  o f th e 

c r im in a l p ro c e e d in g , th e  p r iv a te  a d v o c a te  is u n l i k e l y  t o  p la y  a n y  n o rm a l 

ro le . H o w e v e r , th o u g h  th e  p u b l ic  p r o s e c u to r d e c id e s  w h e th e r to  p ro s e ­

c u te , p o s s ib ly  h is  d e c is io n  m a y  be in f lu e n c e d  b y  th e  p re s s u re  o f  a p r i ­

v a t e ly  re ta in e d  a t to r n e y .

T h e  s o l i c i t o r ’ s d is c r e t io n a r y  p o w e r t o  p ro s e c u te  is re s t r ic te d  in  fe d ­

e ra l c r im in a l a c t io n s  b y  th e  f i f t h  a m e n d m e n t r e q u i r e m e n t th a t a l l p ro s e ­

c u t io n s  fo r in fa m o u s  c r im e s  be c o m m e n c e d  b y  g r a n d  j u r y  in d ic tm e n t . 

T h e  fu n c t io n  o f th e  g ra n d  j u r y  is t o  s ta n d  b e tw e e n  th e  o c c u s o r a.n.d--’ 

a c c u s e d  a n d d e te rm in e  w h e th e r a c h a rg e  is w e l l fo u n d e d  o r.-pO s s fb ly 

w h e th e r i t  is a re s u lt o f  m a lic e  o r i l l  w i l l . 31 H o w e v e r , th e  f i f t h  a m e n d ­

m e n t re q u ir e m e n t o f g ra n d  ju r y  in d i c tm e n t d o e s  n o t a p p ly  to  s la te s  

in d ic tm e n t s , w h ic h  m a y  be se rve d o n  th e  fo rm a l c h a rg e  o f th e  p ro s e c u -
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prejudice. and animosities of this clients: IP ‘•ccure a contic iion at all h jy jrds . 
McKas v. State. 90 Neb. S3. 74. 132 N.W . 741. (1911).
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' • c l in g  ro le s  a n d  lo y a l , 

c a l c o n s e q u e n c e s o f a 

' j l l s  in  in to le r a b le  p re j.

m o d e m  p ro s e c u to rs  

d e c id e  w h o m  to  in d ic t 

p le a  b a r g a in in g , and , 

o f  th e  c o u r t , a r c  in f lu -

b e p r o s e c u to r re m a in s  

c r v c s  th e  p ro c e e d in g s 

h is  p re s e n c e  exposes 

?e th e  p r iv a t e  p ro s c c u - 

o m , in  w h ic h  o b v io u s 

j u r t ,  a l l s ta g e s o f  th e 

ng w h e th e r th e  m e re 

• c ju d ic ia l . T h e  fo l lo w . 

) \v in g  a p r iv a t e  p ro se - 

c v a r y in g  deg re e s o f 

• in g d is c u s s io n  b y  no 

cn  ca se , b u t i t  docs 
p re ju d ic e .

e m p lo y e d , c o u ld  re - 

im e  is th e  d is c re t io n * 

s in i t i a l s ta g e  o f th e 

v  t o  p la y  a n y  n o rm a l 

es w h e th e r to  p ro se - 

*,e p re s s u re  o f a p r i -

e is re s t r ic te d  in  fe d - 

m ie n t lh a t a l l p ro se - 

m d j u r y  in d ic tm e n t , 

en th e  a c c u s o r and 

b u n d e d  o r p o s s ib ly  

c r , th e  f i f t h  am e n d - 

n o t a p p ly  to  s ta te s 

ir e e  o f  th e  p ro s e c u -

311 hazards,

l o r . ”  In  th is  s e t t in g , a p r iv a te  p r o s e c u to r c o u ld , in  th o s e  eases w h e re  

th e  p u b l ic  p r o s e c u t ' *  a b d ic a te d  to  th e  p r iv a te  a t to r n e y , u se th e  d is c r e ­

t io n  o f h i ;  p o s i t io n  a i th e  w h im  o f h is  c l ie n t . L ik e w is e , w h e re  th e  p r iv a t e  

p r o s e c u to r a ls o  re p re s e n ts  a c l ie n t in  a c iv i l s u it a r is in g  f r o m  th e  s am e  

s i t u a t io n , th e  in d ic tm e n t p o w e r c o u ld  ue used as a le v e r to  p r o c u r e  o r 

e n h a n c e  a f in a n c ia l s e t t le m e n t in  th e  c iv i l a c t io n . T h e  re v e rs e  o f  th is  

b la c k m a i l s i t u a t io n  m a y  be us d a m a g in g . F o r e x a m p le , a p r iv n t c  a d v o ­

c a te  r e ta in e d  b y  p a r l ie s  s y m p a th e t ic  to  th e  d e fe n d a n t ’ s p l ig h t c o u ld  

m o v e  f o r  d is m is s a l , f a i l t o  p ro s e c u te , o r e m a s c u la te  th e  in d ic tm e n t 

th r o u g h  p le a  b a r g a in in g .

C lo s e ly  re la te d  to  th e  p o w e r o f  th e  p ro s e c u to r to  in d ic t a n d  p ro s e ­

c u te  is h is  d is c r e t io n a r y  use o f  th e  n o l le  p ro .* e t |u l.M T h o u g h  o f f i c ia l l y  

in  th e  p r o v in c e  o f th e  c o u r t , th e  e m p lo y m e n t o f n o l le  p ro s e q u i a n d 

c a p ia s  is n o rm a l l y  le f t to  th e  d is c r e t io n  o f th e  s o l i c i t o r . ”  P re ju d ic e s  

in h e r e n t in  th e  e x e rc is e  o f s u c h  d is c r e t io n  w h e n  th e p o s s e s s o r o f  i t  ow es 

h is  l o y a l l y  to  a p r iv a t e  p a r t y  s e e k in g  a c o n v ic t io n  a rc  re p u g n a n t to  o u r 

s y s te m  o f  ju s t i c e  a n d  c o u ld  le a d  to  p r o lo n g e d  h a r a s s m e n t . ”  T h e  p r a c ­

t ic e  o f  p le a  b a r g a in in g  is w e l l e s ta b lis h e d  in  th e  c r im in a l p ro c e s s . R e ­

c e n t ly  th e  U n i t e d  S la te s  S u p re m e  C o u r t in d ic a te d  th a t p le a b a r g a in in g  

is n o t in h e r e n t ly  in c o m p a t ib le  w i t h  a re a s o n a b le  ju d i c ia l s ta n d a rd  a n d  

lh a t th e  c o u r t s  s h c j l d  n o t in te r f e r e  u n le s s  th e re  has been p r o s e c u to r ia l 

o v e r r e a c h in g .3" B e c a u s e th e  a l le g ia n c e  o w e d  b y  a p r iv a t e  p r o s e c u to r 

to  a p o s s ib ly  v e n g e fu l c l i e n t m u s t c o e x is t w i t h  th e  im p a r t i a l i t y  de 

m a n d c d  in  th e  r o le  o f s o l i c i t o r , a fa i r  te rm in a t io n  o f a n y  p le a  b a r g a in in g  

b a se d o n th e  e q u it ie s  o f  th e  s i t u a t io n  is h ig h ly  u n l i k e ly . T h e  p u b l ic  

s o l i c i t o r  w h o  is  in  c o n t r o l o f  th e  p le a  b a r g a in in g  is less l i k e l y  to  b e  fa i r  

i f  h / ' i s  a s s is te d  a n d  c o u n s e le d  b y  a p r iv a t e  a d v o c a te . I f  th e  p r iv a t e  

p r o s e c u to r is g iv e n  c o n t r o l o f th e  p le a  b a r g a in in g , th e  in te re s t o f  h is  

c l ie n t m ig h t o v e r r id e  th o s e  o f Ih e p u b l ic  in  d e te rm in in g  w h e th e r a p le a

■’Hurtado v. California. 110 U.S. 516 US64).
UA nolle prosequi iJ merely a declaration on Ihe pari o f ihe solicitor thal he w ill not 

prosecute the suit farther at this time. It is not an acquittal, although its effect i< 10 discharge-the 
defendani without delay. Wilkinson v, Wilkinson. 159 N.C. 265. 74 S.E. 740 (1912). However, the 
defendant may h t arrest-d and tried again. State v. Facgart, 170 N.C. 737. 87 S.E. 31 (1915); State 
v. Smith. 129 N.C. 546. 40 S.E. I (1901): Slate v. Tho'rnton, 35 N.C. 256 (1852).

’ •Stale v. Moody, 9 N.C. 529 (1873): Stale v. Buchanan. 2? N.C. 59 (1840): State v. 
Thompson. 10 N.C. 613 (.1825).

’ ’Coupled with the prosecuior'.e discretionary power to prosecute, this its  ice could he em­
ployed to blackmail an accused.

* ’ •Brady v. United Slates. 397 U.S. 742 (1970).
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to  a le s s e r c r im e "  s h o u ld  be a c c e p te d ,

W i t h  th e  d e v e lo p m e n t o f  th e  c o n c e p t o f th e  p u b l ic  p ro s e c u to r as 

an u n b ia s e d  o f f ic e r o f  th e  c o u r t h a s e v o lv e d  th e  in f lu e n c e  on th e  ben ch 

o f  th e  p r o s e c u t o r ’ s r e c o m m e n d a t io n s  fo r  p u n is h m e n t . A  s o l ic i t o r  is 

u n d e r a d u ly  to  w e ig h  a l l th e  m i t i g a t i n g  a n d  e x c u lp a to r y  c irc u m s ta n c e s  

in  a r r i v in g  a t a fa i r  r e c o m m e n d a t io n . S u c h  a d u t y  w o u ld  be m e a n in g le s s  

i f  th e  p r iv a te  p ro s e c u to r , in te n t o n c o n v ic t io n , possessed th e  re s p o n s ib i l - 

i t y .

P e rh a p s  th e  m o s t im p o r t a n t p o w e r o f  th e p r o s e c u to r is h is  d is c re ­

t io n  t o  c h o o s e  w h a t e v id e n c e  is s u b m it t e d  to  th e  c o u r t . 3* T h r o u g h  th e  

e v id e n c e - c o l le c t in g  m a c h in e r y  a v a i la b le  to  p ro s e c u to r s  s u c h as p o lic e  

in v e s t ig a t o r y  a g e n c ie s , th e  p r o s e c u to r u n c o v e rs  b o th  e x c u lp a t in g  a nd 

in c u lp a t in g  e v id e n c e , w h ic h  m a y  n o t b e d is c o v e ra b le  b y  th e  de fense 

d e s p ite  an a r r a y  o f S u p re m e  C o u r t d e c is io n s  th a t h a v e  p ro s c r ib e d  th e 

s u p p re s s io n  o f  e v id e n c e  w h ic h  w o u ld  e x o n e ra te  th e  d e fe n d a n t .3* N o t ­

w i t h s t a n d in g  th e  c o u r t ’ s a d m o n is h m e n ts , th e  p ro s e c u t io n  s t i l l d e te r ­

m in e s  w h ic h  e v id e n c e  is e x o n e r a t in g  a n d  w h ic h  is n o t . T h is  d is c re t io n  

o f  th e  p r o s e c u t io n  to  d e te rm in e  i n i t i a l l y  w h a t c o n s t i t u te s  d is c o v e ra b le  

e v id e n c e  s h o u ld  n o t be ta in te d  w i t h  s e l f - d e a l in g . • V

f i n a l l y ,  a t le a s t s om e  ju r y m e n  h a v e  c o n f id e n c e  lh a t th e  o b l ig a t io n s ' ' 

im p o s e d  o n th e  p ro s e c u to r w i l l b e  f a i t h i u l l y  o b s e rv e d . C o n s e q u e n t ly , 

im p r o p e r  s u g g e s '. io n s a n d  in s in u a t io n s  f r o m  th e  p ro s e c u to r a rc  a p t to  

c a r r y  m u c h  w e ig h t a g a in s t th e  a c c u s e d ,<0 N o tw i t h s t a n d in g  th e  p re se n ce

*'The duty incumbent upon the f>fTice of prc-ctutor (o ask for a %erdict for a lesser offenve 
<hen Ihe facts and circumstances wurrant prcrcnis a similar problem in the private prosecutorial 
sellini- ,-<• Stale v. 112 S.C. 20. 99 S.E. “6U (1919). Again there is a discrepant) between 
■‘r * cuts of a public prosecutor and that o fa prisatc advocate.

“ A t common law. the state was under little dul) to disclose to the defense any information 
concerning the defendant's ease. For a more complete description of the common law tradition, 
see People ex rtl. Lemorrv. Supreme Court. 245 N .Y . 24. 156 N.E. 84 (1927).

"The eoifimon law approach to prosecution's immunity from defense discovery bai been 
diluted somewhat by the application or the fourteenth amendment to certain prosecution taclics. 
The prosecution cannot intentionally use perjured testimony against the defendant at trial. .Mooney.- 
v. Holnhan. 294 U.S. 103. 111 (1935). Srt oho M ille r v. Pate, 386 U.S. 1. 7 (1967). The-Male is 
under a duty to cu,.eet perjured testimony when presented. Alcorta v. Texas, 355 U.S. 28 (1957); 
Napue v. Illinois, 360 U.S. 264 (1959). In Brady v. M arjland , 373 U.S. 83, 87 (1963), the Supreme 
Court held ihat ‘ ‘ the suppression by the prosecution o f evidence favorable to an accused . . .  
siolates due prpcess where the evidence is material either to guilt or to punishment, irrespective 
the good faitn or had faith of the prosecution," In addition. Court has strongly intimated that the 
prorecution is under a duly to initiate disclosure of evidence of the defense iT the evidence will 
exonerate the defendant. Giles v. Maryland. 386 U.S. 66 (1967).

‘ ‘ Berger v. United Slates. 295 U.S. 78 (I935). There has also been concern about the appear­
ance of a prejudiced solicitor before the grand ju ry . Nichols v. State. 17 Ga. App. 693, 87 S.E. 
817 (1916).
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■•c public prosecutor as 
influence on the bcr.ch 

ishm cnt. A solicitor is 
ulpatory circumstances 
y u ould be meaningless 
•sscsscd the rcsponsibil-

'roscctitor is bis discre­
te court." Through the 
ecutors such as police

* both evejlpating umI 
. crnb li by the defer.'C 
,!t l.;i\ .• pf-.»‘cri: .-<3 the 

■ th e  d ,- f -“ »J*u r ,t .:> Nut* 
prosecution still deter-
is not. This discretion 

onslitutes discoverable

■>ce that the obligations 
•verted. Consecue-.tb.
• p ro s e c u to r a re  a p t to  

’ .M tm d in n  th e  p re s e r re

•r a W-'dict for r *c%v«r c-fr:* j
. z .  i r  t t i f  |«r?»-:i«r r - ' . r r j v - p  
•.here is a ! rs^crr

o the defim-c a rt > r f , a : ,  r. 
.if l ie  en rrm .r !*••> tr .- i. t i. r , 
£. ?4 09271.
". dcfsr ' e  has i-t:n
lo  certain prosecution i n d u e  
ihe defendant at irtat '.!>•,n:> 
U.S. I. 7 ( | ib “ |. The Mute is 
v. Texai. ?;.< U.S.
S. S3, 67 (1963).the Sufler.e  

'au itab le  lo an accused . . .  
•o pupWiinrni. !rre‘fe;ii*e of 
at tirorjj!} Ir.:«-ri.:rcJ ir.ji lie  
t  d - . \ '0 ' i  i f : 1-  ( .  d v  it

.an co.i;sfn o':.'at the a r ; : i r -  
i t .  17 Ga Ar P . .««. f S E

o f th e  p r iv a t e  p ro s e c u to r , in  m o s t s i t u a t io n s  a r is in g  d u r in g  th e  c r im in a l 

p ro c e e d in g  th e  p u b l ic  s o l i c i t o r  o r th e  c o u r t is in  a p o s i t io n  to  n v o id  a n y  

r e s u l t p r e j u d i c e .  T h is  is n o l t r u e , h o w e v e r , in  th e  s i t u a t io n  in  w h ic h  

th e  p r iv a t e  a d v o c a te  e x a m in e s  a w itn e s s , a d d re s se s th e  j u r y ,  o r a rg u e s  

to  th e  b e n c h . O n  s u c h  o c c a s io n s , th e  h a rm  is in f l ic te d  th e  in s t a n t an 

u n w a r r a n te d  im p l i c a t io n  o r v i t u p e r a t io n  is re le a s e d . L ik e w is e , in  s o m e  

in s ta n c e s  th e  m e re  p re s e n c e  o f a p r iv a t e  p ro s e c u to r is l i k e l y  to  b o ls te r 

a n y  in fe r e n c e  o f  th e  g u i l t o f th e  d e fe n d a n t in  th e  m in d s  o f  th e  ju r y ,  s in c e  

th e  j u r y  p r o b a b ly  w o u ld  a s c r ib e  m o re  c re d e n c e  lo  a p ro s e c u t in g  w itn e s s  

w h o  h o d  in v e s lc d  h e a v i ly  in  th e  p ro s e c u t io n

I I I .  D u e P r o c e s s C o n s id e r a t io n s

T h e  fo u r te e n th  a m e n d m e n t d u e  p ro c e s s c la u s e  is v ie w e d  as In c o r p o ­

r a t in g  t r a d i t i o n a l n o ta t io n s  o f  fu n d a m e n ta l fa irn e s s  im p l i c i t  in  th e  c o n - 

ce : o f l i b e r t y ; 41 i t  is a m a n d a te  to  th e  s ta te s to  a f fo r d  th e  d e fe n d a n t th e  

fu n d a m e n ta l fa irn e s s  e s s e n t ia l t o  th e  c o n c e p t o f  ju s t ic e . * 1 T o  d e te rm in e  

i f  a d e fe n d a n t h a s bee n d e p r iv e d  oT d u e  p ro c e s s b y  a p a r t i c u la r  p r a c t ic e , 

th e  c r u c ia l q u e s t io n  is w h e th e r th e  p r a c t ic e  in h e r e n t ly  is so p r e ju d ic ia l 

as to  in f r in g e  th e  d e fe n d a n t ’ s fu n d a m e n ta l r ig h t to  a f a i r  t r i a l . * 1

A s  a p p l ie d  lo  th e  p r iv a te  p ro s e c u t io n  s i t u a t io n , th e  c o n s t i t u t io n a l 

q u e s t io n  d e p e n d s  on w h e th e r a p ro c e d u re  th a t d e m a n d s  im p a r t i a l i t y  o n 

th e  p a r t o f  th e  p r o s e c u to r b e c om e s im p e rm is s a b ly  ta in te d  w h e n  s u b s ta n ­

t ia l p r iv a t e  in f lu e n c e  is in te rp o s e d . T h e  q u e s t io n  is e a s ily  a n s w e re d  in  

th e  n e g a t iv e  w h e n  th e  p u b l ic  p ro s e c u to r re m a in s  in  c o m p le te  c o n t r o l o f  

th e  l i t i g a t i o n  a n d  h is  d e c is io n s  a re  u n a f fe c te d  b y  th e  p re s e n c e  o f  th e  

p r iv a te  p r o s e c u to r . T h e  a n s w e r s h o u ld  b e d i f fe r e n t o n c e  th e  p r iv a t e  

p ro s e c u to r , w h o  is p a id  to  o b t a in  a c o n v ic t io n , a c tu a l ly  a s s um e s a n y  

d eg re e o f  in f lu e n c e , b e c a u s e h is  in h e r e n t ly  b ia s e d  s u g g e s t io n s  a n d  a c ­

t io n s  m a y  c o m p r o m is e  a c r u c ia l a n d  e f fe c t iv e ly  d is p o s i t iv e  e x e r c is e  o f

"P a lU  v. Connecticut. 302 U.S. 319 (1937).
"User,ba u. California. 3U  U.S. 219 (1941): Foster v. Illinois. 332 'J. S. 134.136(1947). The 

emphasis is upon basic fairness, nol upon compliance with the Dill o f Rights, and a stale procedure-' 
may he held lo violate due process eien though its operation Is not contrary to any specific 
guarantees of the first eight amendments. I s r a z l  & LaFave, C rim ina l P rocedu re in A N trr- 
s h e ll 7 (1971). This "federalism" theory, though subordinated to the "selective incorporation" 
theory seieral years ago has recently resurfaced in the Supreme Court's opinions. W illiams v. 
Florida, 399 U.S. 7S. 117.43,(19/0) (Harlan. J., concurring and disvcnling).

"Estes v. Texas, 361 U.S. 632, 367 (1965) (Harlan. J „ concurring, interpreting the majority 
opinion).

"V\
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p r o s e c u t o r ia l d i s c r e t i o n . "  M o r e o v e r , th e d i f f i c u l t y  in  d e te rm in in g  

w h e th e r in  s p e c if ic  eases th e  p r i v a 'c  p ro s e c u to r h a s a c t u a l ly  p re ju d ic e d  

th e  d e fe n d a n t m i l i t a t e s  to w a r d  a r u l in g  lh a t p r iv a t e  p ro s e c u to r s  s h o u ld  

b e b a n n e d  in  a ll eases , e s p e c ia l ly  s in c e  th e  c o u n te r v a i l in g  s ta te  in te re s t 

in  c o n t in u in g  th e  p ra c t ic e  is m in is c u le . A r g u a b ly , a n y  p ro c e s s w h ic h  

s u b je c ts  th e  a c c u se d to  th e  a bu se s in h e re n t in  th e  q u e s t io n e d  m e th o d  o f 

t r i a l d e p r iv e s  h im  o f  th e  fu n d a m e n ta l fa irn e s s re q u ir e d  b y  th e  d u e  p ro - 

cess c la u s e .

I V . E t h ic a l  C o n s id e r a t io n s

T h r o u g h o u t th e  h is t o r y  o f ju d i c ia l re v ie w  o f  p r iv a t e  p ro s e c u t io n  in  

N o r t h  C a r o l in a  th e  e th ic a l q u e s t io n  oT th e  p r o p r ie t y  o f  p r iv a t e  p ro s e c u ­

t io n  h a s b ee n o v e r lo o k e d .11 T h o u g h  rc h t le d  to  a n d o f te n  c o m m in g le d  

w i t h  th e  c o n f l i c t - i n - r o lc s  c o n s id c r a i to n s  p re v io u s ly  d is c u s s e d , e th ic a l 

d e c is io n s  d e a l in g  w i t h  p ro s e c u to r s  h a v e  been less c o n f in e d  to  th e  s u b ­

s ta n t iv e  s t r u c tu r e s  o f th e  p a s t. T h e  N o r t h  C a r o l in a  S la te  B a r h a s im ­

p o s e d  a h ig h  m o r a l o b l ig a t io n  o n th e  s o l ic i t o r to  seek ju s t i c e  a t th e ^  

e x p e n s e  o f b e in g  d e n ie d  c o n v ic t io n s . "  M o r e o v e r , b o th  th e  C o u n c i l o f  th e  

N o r t h  C u r o l in a  S ta te  B a r a n d  th e  G e n e ra l A s s e m b ly  h a v e a t te m p te d  to  

s e g re g a te  th e  p u b l ic  s o l ic i t o r  f r o m  a l l p r iv a te  in f lu e n c e s . "  T h is  p h i lo s o ­

p h y  h a s b e e n fo l lo w e d  to  th e  e x te n t o f  d e c la r in g  i t  u n e th ic a l fo r  an 

a t t o r n e y  w h o  sh a re s o f f ic e  s p a c e o r exp e n se s w i th  a n y  ju d g e , a s s is ta n t 

ju d g e , s o l i c i t o r , a s s is ta n t s o l i c i t o r , o r s u b s t i tu te  s o l i c i t o r  lo  p r a c t ic e  la w  

in  a c r im in a l c o t: t o f s u c h o f f i c e r "  o r f o r a n y a t to r n e y  w h o  is o r has 

b e e n >uch an o f f ic e r to  a c c e p t p ro fe s s io n a l e m p lo y m e n t in  a n y  case 

g r o w in g  o u t o f  a n y  m a t t e r  c o n n e c te d  w i t h  h is o f f ic e  d u r in g  h is  in c u m * 

b c n c y . "  T h e s e  s t r ic t e th ic a l s ta n d a rd s  re s u lt f r o m  th e  r e a l iz a t io n  b y  th e  

C o u n c i l o f  th e  f r a i l t y  o f  a l l m e n  a n d  o f  th e  a d v e rs e  e f fe c t o n p u b l ic  

o p in io n  o f s u c h  a s s o c ia t io n s  re g a rd le s s  o f  w h e th e r a c tu a l p re ju d ic e  in  

th e  c o u r t r o o m  re s u l t s ,50 H o w e v e r , b e c a u s e o f in c o n s is te n t o p in io n s  in

"See lsx< accompanying note* 4-9 supra,
"Srr cmes cited note I  supra.
"NCSB Cason'S of Ethics N o . 5.
"NCSB Casons o f  Ethics N os. 5. B. B -l. C. The need for citation to Ethics Opinionswbich 

lestrict the solicitors private practice of law has been alleviated by the abolishment o f such practice 
hy statute. N.C. Gen, STat . {• 7A-61 (Supp. 1971).

"NCSB Casons o f Ethics No. B -lt.w r. t NCSB C o u n c il E th ics Opinions. No, 675 
(1909); id. No. 623 (1968); id No. 606 (1968); id. No. <88 (1967).

"NCSB Casons o r Eth ics No. C: srr. t p NCSB C o t-s r il, E th ics Opinions, No. 6S9 
(1969); id No. 665 (1969); id. N'O. (26 (1966); id No 555 (1967).

'"Such a practice on the part n f a court officer in Hc-ccpting such employment would
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.Hirn in Ethics Opinic-n* »> hivh 
: aVIi-hmuni o f such practice

1. Ernie* Ol'iMOM. No. t ' i

.. CtHies Opinions, N o ( • *

•i.ch e.rployineni would

a re a s ta n ta m o u n t to  p r iv a te  p ro s e c u t io n , su c h as -..4 a c i t y  a t to r n e y  
c r im in a l l y  p ro s e c u te s  a c i t y  e m p lo y e s , th e  C o u n c i l ’ s e tn ic a l s tu n d  on th e  

is su e is less th a n  c le a r ,31 T h e s e  in c o n s is te n c ie s  a rc  e v id e n c e d  b y  th e  

c u m u la t iv e  im p a c t o f th e  o p in io n s  w h ic h  re v e a l th a t w h i le  th e  C o u n c i l 

a c k n o w le d g e s  th a t p r iv a te  p ro s e c u to r s  a rc  p ro p e r i t  p r o h ib i t s  s o l ic i t o r s  

f r o m  a c c e p t in g  p r iv a te  fe e s ,4* I t  re m a in s  a n o m a lo u s  t h a t th e  C o u n c i l 

e x p e c ts  “ c le a n  h a n d s ”  o f  th e  s o l i c i t o r  b u t a c c e p ts  p r iv a t e ly  f in a n c e d  

p ro s e c u t io n .31

V . C o n c l u s io n

B e ca u se o f  th e  in h e r e n t d is c re p a n c ie s  in  ro le s  in  b o th  th e  p h i lo s o p h ­

ic a l a n d  p r a c t ic a l a p p l ic a t io n , th e  p o s s ib le  e th ic a l c o m p ro m is e s , a n d  th e  

q u e s t io n a b le  c o n s t i t u t io n a l le g i t im a c y , th e  p r iv a te  p ro s e c u t io n  s h o u ld  

be a b o l is h e d .3* In  th e  c \o n t a p a r t y  c a n d e m o n s t r a te  th a t a p a r t i c u la r  

p ro s e c u t io n  is in a d e q u a te  in  a c e r ta in  s i t u a t io n , th e N o r t h  C a r o l in a  

G e n e r a l S ta tu te s  p r o v id e  a d e q u a te  m e a n s o f  a l le v ia t in g  th e  p r o b le m  b y  

th e  a p p o in tm e n t o f a te m p o r a r y  a s s is ta n t to  th e  p u b l ic  p r o s e c u t io n . T h is  

s y s te m  a v o id s  th e  p re ju d ic e s  r e s u l t in g  f r o m  p r iv a t e  p ro s e c u t io n  a n d  

re s u lts  in  th e  a p p o in tm e n t o f  a t to r n e y s  w h o  p ro s e c u te  in  th e  s ta te ’ s 

in te re s t a n d o n ly  f o r  c o m p e n s a t io n  b y  th e  s ta te .

J o h n  A . J . W a r d

have the appearance o f evil whether or noi evil grows oui of ihe practice and Ihe 
solic itors. . , should no; permit themselves lo become ncsl friend* through ihe influence 
of attorneys practicing in their cnurti.

I l is human frailtv 10 reiurn fau ir* und' or.tCif»"!> or una im 'mw l* favors received 
often limes influence one's conduct . . . .

NCSB Counc il Ethics O pinions. No . 4*4 (1964),
•'.Sir NC5B Counc il. E th ics Opinions, No. 595 (1967); id, No. 2*4 (1959): id. No. TJ4 

(I95K): id. No. M2 (1954); id. No. 105 (1953).
,:NCSB C tivs riL , E t h i c s  Opinions. No. 470 (1965): Id. No. 250 (1958).
• 'O f notable significance is ihe fact that although the Council his issued in excess of 735 

decisions, unlj ‘ even have mentioned private prosecution. In addition, the Council has neither 
justified its confirmation of the practice nor addressed itself squarely to the Issue.

•'In 5e.tr. the North Curolina Supreme Court accurately pointed out that the legislature has 
provided for the appointment of a full.lime solicitor to prosecute in the name of the state and to 
he compen*iied hy the state, and for the appointment of temporary assistants when the dockets 
are crowded. However, the court concluded that since the statute dlu not specifically prohibit 
private prosecution, the practice was allowable. Slate v. Best, 280 N.C. 4)3, 186 S.E,2d 1 (1972). 
However, il could he argued lhat since Ihe statute established the office of public solicitor, re­
stricted his compensation and lo)allies, and provided for the appointment of assistants by a 
disinterested court in case o f emergencies, the legislature intended to exclude the intrusion o f 
private interests.
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S T A T E  v. H A K IU N f iT O N

Cllr >i JS1 S.\V.2d V<
Mo. .19

w ho  is th e  off iecy p rov ided  by th e  law s of 
th e  \ l e  lo  in i t ia te  a n d  c a r ry  on such tr ials, 
s '  i be u n p re ju d iced  a n d  unpnid  ex ce p t  by 

H a le ,  and  t h n t  he  shall have  no p r iva te  
n . t e i c i l  in such p ro secu tio n .  H e is an  o ff i­
c e r  o f  th e  s l a te  , , . . 'T he  p rosecu t­
ing  o ff ice r  r e p re s e n ts  th e  public in te res ts ,  
w hich can n ev e r  bo p ro m o te d  by th e  convic­
tion o f  the  inn ocen t .  His object ,  like t h a t  
o f  th e  court ,  should  be sim ply  jus t ice ;  and  
he  has no r ig h t  to  sacr if ice  th is  to  th e  pride 
o f  professional success . '  . . . (The
p ro se cu to r  h a s  a  d u ty  to  p re s e n t  evidence 
fa vo rab le  to  th e  d e fe n d a n t ] .  This method 
of p re s e n t in g  a case is -n o t  l h a t  favo red  or 
p u rs u e d  in civil cases ,  w h e re  th e  paid a t t o r ­
neys  o f  the  respec t ive  p a r t ie s  conduct them . 
A nd  cr im inal cases  a r e  no t  likely to be so 
p re s e n te d  if Ihe p ro secu tio n  is p e rm it ted  lo  
be- conducted  by  th e  pa id  a t to rn e y s  o f  p a r ­
t ies  who f ro m  pass ion, p re jud ice ,  or even an 
h o n es t  be lief  in th e  g u i l t  [sic] of th e  ac­
cused, a re  des irous  o f  p ro cu r in g  his convic­

tion ."

Jn a l a t e r  Wisconsin case ,  S ta le  v. P e t e r ­
son, 195 Wis. 351, 218 N .W . 367, 369 (1928), 
th e  C ourt  said:

" I n  an  eer ly  d a y  in E n g la n d  p r iv a te  p a r ­
ties p rosecu ted  c r im in a l  w ro n g s  which they  
su f fe red .  T h ey  o b ta in e d  ‘ an  ’in d ic tm en t  
from  a g ra n d  ju r y ,  a n d  i t  becam e the  d u ly  
and  th e  p r iv ilege  of t h e  person  in ju red  to  
p rov ide  a p ro se cu to r  a t  h is  ow n expen se  to 
p rosecu te  th e  ind ic ted  p erson .  O ur  schem e 
of  g o v e rn m e n t  h a s  c h a n g e d  all th is. I t  is 
now d eem ed  th e  b e t t e r  public  policy to  p ro­
vide fo r  th e  public  p ro secu tion  o f  public  
w ro n g s  w i th o u t  a n y  in te r fe re n c e  on  the  
p a r t  o f  p r iv a te  p a r t ie s ,  a l th o u g h  they  m ay 
h a v e  been in ju red  in a p r iv a te  capac i ty  
d i f f e r e n t  f ro m  th® g e n e ra l  public in ju ry  
t h a t  accrues  to  society  w hen  a c r im e  is 
co m m it ted .  So u n d e r  o u r  sys tem  we h av e  
p r iv a te  p rosecu tion  fo r  p r iv a te  w rongs  and 
public  p rosecution  fo r  pub lic  w rongs .  Our 
schem e c o n tem p la te s  t h a t  an im p a r t ia l  m an  
se lec ted  by Ihe e lec to rs  o f  th e  coun ty  shaH 
prosecu te  all c r im ina l  ac t io ns  in the  co un ty  
unbiased  by des ires  o f  co m p la in in g  w i tn e s s ­
es or th a t  o f  i r i  d e f e n d a n t . "

T h is  C o u r t  ha* recognized  th e  in h e re n t  
vice and  p o te n t i a l  p re jud ice  a r i s in g  from  
th o  p a r t ic ip a t io n  o f  p r iv a te ly  r e ta in e d  p ro s­
e c u to r s  in th e  p ro secu tio n  o f  c r im ina l d e ­
f e n d a n t s ,  b u t ,  neve r th e le s s ,  h as  y e t  lo 
s t r ik e  d o w n  a  conviction  becau se  o f  n  p r i ­
v a te  p ro s e c u to r ’s p a r t ic ip a t io n .  T he  deci­
sions h a v o  c a s t  th e  b u rd e n  on th e  d e fe n d a n t  
lo  a l leg e  a n d  p ro ve  pre jud ice .  W e hav e  
com e lo  be l iev e  th a t ,  by  reason  o f  th** public 
policy e n u n c ia te d  b y  th e  l . r g i s l a lu r e ,  such a 
b u rd e n  is u n w a r r a n t e d .

W e a r e  n o l  u n a w a r e  lh a t  in m ost juris* 
d ic t ion s  p r iv a te  p ro secu to rs  co n tin u e  to  p a r ­
t ic ip a te  in pu b lic  p rosecu tions  and  t e x t  a u ­
th o r i t ie s  p ro c la im  such  p rac t ice  to  be the  
g e n e ra l  ru le .  63 A m .Ju r .2 d  P ro secu ting  
A t to r n e y s  § 9 (1972); 27 C .J.S. D is tr ic t  & 
P ro s e c u t in g  A t to r n e y s  § 28 (1959). The 
rea so n s  a d v a n c e d  a r e  m a n y  and  d iverse  b u t  
th e  u n d e r l y in g  a ssu m p tio n  is t h a t  th e  prose­
cu t in g  a t t o r n e y  will re ta in  co n tro l  and  m a n ­
a g e m e n t  o f  th a  case  and  p resupposes  the  
t r ia l  c o u r t  will k e e p  a w a tc h fu l  e y t  on the  
p r iv a te  p ro s e c u to r  th r o u g h o u t  th e  proceed­
ings .

In  ? ' .n ; , -T V  E n tre n c h e d
A n o m a ly " ,  50 N o r th  C aro lina  L aw  P^vlew  
1171 (1972), th e  a u th o r  d iscusses the  con­
f l ic t in g  ro les  o f  pub lic  an d  p r iv a te  p rosecu­
tors ,  M e n t io n  is m a d e  o f  th e  d ra s t ic  
c h a n g e  o f  t h e  ro le  o f  th e  public  p ro secu to r  
since t h e  in cep t io n  o f  th e  d oc tr in e  p e rm i t ­
t in g  p a r t i c ip a t io n  by  p r iv a te  p rosecu tors .  
" F r o m  h is  sole fu n c t io n  as p ro cu red  ad v o ­
ca te  fo r  a  p ro sec u t io n ,  th e  d u t ie s  o f  th e  
pub lic  p r o s e c u to r  h a v e  t a k e n  on n ew  d im en ­
sions. H e  is no t a n  ad v o ca te  in th e  o rd i­
n a ry  sonse  o f  th e  w o rd ,  b u t  is th e  jvoople’s 
r e p r e s e n ta t iv e ,  a n d  his p r im a ry  d u ty  is no t  
to  conv ic t  b u t  to  see  l h a t  ju s t i c e  is done. 
T h e  p ro s e c u to r  is a n  o f f ic e r  o f  th e  s ta le  
w ho  shou ld  h a v *  no  p r iv a te  i n t e r e s t  in th e  
p ro se cu t io n  a n d  w ho  is c h a rg e d  w ith  see ing 
t h a t  t h e  c r im in a l  law s  o f  t h e  s t a t e  a r e  
h o n e s t ly  a n d  im p a r t ia l ly  a d m in is te re d ,  u n ­
p re ju d ic e d  by  a n y  m otives  o f  p r iv a te  gain. 
I t  is his d u ty  to  sh ow  th e  w ho le  t r an sac t io n  
a s  i t  w as ,  r e g a r d  fur.* o f  w5 " V . r  i t  te nd s  to 
e s ta b l i sh  a  d e f e n d a n t ' s  g u i l t  o r  innocence.
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"C onv erse ly ,  a  p r iv a te ly  re ta in ed  a t t o r ­
ney ow es his c l ien t  indiv idual allegiance, 
a n d  once em ployed  h e  m u s t  n o t  a c t  fo r  an 
in t e r e s t  even  s l igh t ly  a d v e rse  to  t h a t  o f  his 
c l ie n t  in th e  sa m e  g e n e ra l  m a t te r .  T h ere -  
fo re ,  in  view o f  th e  e th ica l and  judic ia l 
re s t r ic t io n s  imposed on th e  public p ro secu ­
to r  an d  th e  g en e ra l ly  recognized  loyalties o f  
the  p r iv a te  advo ca te ,  'p r iv a te  p ro secu to r ’ is 
a  con trad ic t ion  in  te rm s .  T h e  h igh s t a n ­
d a r d  o f  im p a r t ia l i ty  d e m a n d e d  o f  a p ro secu ­
to r  real is t ica l ly  c a n n o t  be  expected  o f  th e  
p r iv a te  advoca te  ’' 50 N .C ar .L .P ev .  a t  1173 
(footnote.) o m itted ) .

O u r  C o u r t  recognized  th is  co n trad ic t ion  
in S t a t e  v, M orcaux, 254 Mo. 398, 409, 162 
S .W . 158, 161 (1914),w h e n  th e  view  w as 
exp re s sed  t h a t  " t h e y  [special p rosecu tors ]  
a r e  u su a l ly  em ployed  b y  p r iv a te  individuals 
solely to  secu re  a conviction , and  th e i r  zeal 
and  e n e rg ie s  a re  b e n t  to  accomplish th a t  
end .  T h is  i9 n o t  th e  sole pu rp ose  o f  a 
cr im ina l  p rosecu tion ,  b u t  a  re su l t  which 
m ay ,  an d  if th e  accused  is show n to  be 
g u i l ty  should , fo llow a  f a i r  ?nd  im p a r t ia l  
t r ia l ,  a lw a y s  b e s t  a f fo rd e d  th e  accused 
w h en  th e  p rosecu tion  is conduc ted  bv  th e  
s l a t e ’B accred i ted  re p re se n ta t iv e ,  w ho, no 
m a t t e r  how  v igorously  he  m ay  p rosecu te ,  
docs not,  o r  a t  le a s t  should  not,  u n d e r  his 
o a th ,  lose s ig h t  of th e  f a c t  t h a t  th e  accused 
is en t i t led  to  a f a i r  t r ia l . "

his cause, f r e e  f ro m  th e  in te re s t s  o r  ilesiros 
o f  o thers .

7 ho m o d e rn  d a y  p ro s e c u to r  w ields th e  
p o w e r  o f  th e  S t a t e ’s in v e s t ig a to ry  force , 
decides w h o m  to  in d ic t  nnd p ro secu te ,  d e ­
cides w h a t  ev idence  to  su b m it  lo  th e  co u r t ,  
n e g o t i a te s  th e  P l a t e ’s position in plea b a r ­
ga in in g  an d  recom m end?  p u n is h m e n t  to  th e  
court .  T h e  e n t r y  o f  a p r iv a te  p ro s e c u to r  
in to  a c r im ina l  p rosecu tion  exposes  ail o f  
th ese  a r e a s  to  p re jud ic ia l  in f luence .  W e  
consider  such  ex p o su re  in to le rab le .

T ho  j u d g m e n t  is reve rsed  an d  th e  cause  
re m a n d e d .

S E IL E R ,  C. J . ,  and M O R G A N , B A R D - 
G E T T , F IN C H  and  D O N N E L L Y , J J . ,  c o n ­
cur.

HOLMAN, J., d issen ts  in s e p a r a te  d is ­
s e n t in g  op inion filed.

H E N L E Y ,  J., d issen ts  and  co n cu rs  in s e p ­
a r a t e  d is se n t in g  opinion of H O L M A N , J.

\
\

T h e  d is t inc tion  b e tw e e n  th e  roles o f  a 
public  p ro secu to r  an d  a p r iv a te  p ro secu to r  
is recognized in S u p re m e  C o u r t  R ule  4, 
Code o f  P ro fess iona l R esponsib il ity .  Rule 
4, E C  7 -1 3  po in ts  o u t  t h a t  th e  responsib i l i ty  
of a  public  p ro sec u to r  d i f f e r s  f ro m  t h a t  of 
th e  usual ad vo ca te ,  n o t in g  l h a t  i t  is the  
public  p ro s e c u to r ’s d u l y  to seek  ju s t ic e ,  nol 
m e re ly  lo  convict . R easo ns  a re  spel led  ou t  
w hy  th e  public  p ro s e c u to r  has  th is  special 
d u ly .  R ule  4, D R  7 - 1 03(B) fu r th e r  a m p l i ­
fies the  d u ty  a n d  ob liga t ion?  of th e  public  
p ro s e c u to r  in c r im in a l  l i t iga t ion .  On the  
• • ther h a n d ,  Rule 4, E C  5 -1 ,  E C  5 -34 .  EC 
5 -2 1 .  an d  EC 7 -1 .  c o n c e rn in g  th e  d u tie s

H O L M A N , J u d g e  (d issen ting) .

I r e sp ec tfu l ly  d issen t.  My d is s e n t  is 
b ased  on th e  p o in t  which i des l h a t  p r i v a t e ­
ly em ployed  a t t o rn e y s  m ay  no lo n g e r  a s s is t , - '  
p ro s e c u t in g  a t t o r n e y s  in th is  s t a te .

In  th e  f i r s t  p lace th is  ru l in g  is c o n t r a r y  to  
th e  g e n e ra l  ru le  in  th is  na t ion .  In  27 C.J.S. 
D is t r ic t  &. Pros .  A tly s .  § 2?a, p. 711, i t  is 
sa id  t h a t ,  . . special pros .-cutors ,
p r iv a te ly  em ployed ,  fire pe rm iss ib le  i f  
a g re e a b le  to  th e  p ro sec u t in g  a t t o r n e y ;  anti- 
p rov ided  th e  d is t r ic t  or pr i ' .-ecu ling  a t t o r ­
ney re t a in s  con tro l  and  m a n a g e m e n t  o f  a 

c r im ina l  p rosecu tion ,  . . . "  nnd a t
$ 29(1 )(c), p. 725, Il is s t a te d  t h a t ,  "B y  th e  
g r e a t  w e ig h t  of a u th o r i t y  th e  c o u r t  m ay ,  in 
its d is t ro l in n ,  p e rm i t  th e  p ro s e c u t in g  n t lo r -  
ney to  h a v e  th e  ass is tance  o f  counsel e m ­
p l o y e 1. by tho  p ro secu t in g  w i tn e s s  o r  o th e r  

r.; . .-•.•led i r  - v . j r ' r . g  & w»r.v!cti<>n:
b u t  t\i h a; pnin tme.nt.  it  has  I v i n  held ,  c an  
lie on ly  or. th e  n r u v j l  o r  e«»r *'-n! o f  
t i e  : • ..■ •tint: a t t ' . r n - y .  w - k h  1 - v v r .

(•X
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Likew ise, in th is  s l a te  th e  p rac t ice  has 
long  been a pp rov ed .  In  th e  chrly  case of 
S t a t e  v. H-imillon, 55 Mo. 520, 521 (1874) 
th is  co u r t  s t a t e d  t h a t ,  " T h e r e  is no law  in 
th is  S ta le  to  p r e v e n t  th e  e m p lo y m e n t  of 
counsel to  a s s is t  th e  C ircu i t  A t to rn e y  in 
c a r ry in g  on a  proFC-cullon. I t  is v e ry  o f ten  
necessary  to  p ro m o te  th e  ends o f  ju s tice  
l h a t  i t  should  be done. W h e n  counsel hrc 
e n g a g ed  and  t a k e  p a r t  in  th e  e c n d u c l  o f  a 
case, the  p ecu l ia r  posi t ion  o r  a t t i t u d e  t h a t  
th e y  s h a l l - a s su m e  in re f e re n c e  th e r e to ,  Is 
p r im ari ly  a  m a t t e r  lo  be a r r a n g e d  b e tw een  
them selves, u n d e r  th e  sup e rv is io n  and  con­
trol o f  th e  t r ia l  court .  I t  w as  w ith in  th e  
d iscretion o f  th e  c o u r t  lo  p e r m i t  th e  a s s is t ­
a n t  counsel to  conclude th e  a r g u m e n t  In th e  
case, i f  th e  p ro s e c u t in g  o f f ic e r  w aived  his 
r i g h t  to  dp so, an d  w e will  not a t t e m p t  to 
revise t h a t  d isc re t ion  h e re .  . . . "  
Also, in S l a t e  V. Finley, 245 Mo. 465, 150 
S .W . 1051,1054 (1912) th e  c o u r t  s t a te d  th a t ,  
" E r r o r  is also a rs ig n ed  in th e  tr ia l  c o u r t 's  
action  in p e r m i t t i n g  specia l counsel to  con­
d u c t  th e  e x a m in a t io n  o f  w itn esses  fo r  '.he 
s la te .  T h is  a s s ig n m e n t  m u s t  also he d is re ­
ga rd ed .  S t a t e  v. S tark , 72 Mo. 37; S t a t e  v. 
Colcn.an, 199 Mo. 120, 97 S.W. 574. T h e  
in fo rm at ion  m u s t  be  p r e f e r r e d  by th e  p rose­
c u t in g  a t to rn e y ;  b u t  a f t e r  t h a t  is d one  w e 
see no reason  w h y  a special counsel m ay  no t  
con du c t  the  t r ia l  in t h e  s a m e  m a n n e r  as th e  
public p ro secu to r .  H e  is u n d e r  th e  eye  o f  
th e  court ,  and  m u s t  c o n fo rm  to  all the  ru les  
o f  th e  courL an d  law s  w h ich  r e g u la te  th e  
cond uc t  o f  th e  p ro s e c u t in g  a t t o rn e y ."  And 
in the  m ore  r e c e n t  case  o f  S t a t e  v, .Vat- 
thew s, 111 S .W .2d 62, 65 (Mo.1937) J u d g e  
W esth ucs  s t a te d  th a t ,  “ I f  p a r t ie s  in te re s te d  
in a p rosecu tion  fee l t h a t  th e  p ro secu t in g  
a t to rn e y ,  e lec ted  by  th e  people ,  is u n a b le  to  
cope w ith  th e  legal t a l e n t  em ployed  by th e  
d e fe n d a n t ,  th e y  o u g h t  in ju s t i c e  be p e r m i t ­
ted to  em ploy  ad d i t io n a l  counsel a t  th e i r  
own expense .  L a w y e rs ,  a f t e r  all, a re  sw orn  
••:T v r s  o f  th e  e o u r t  an d  w h ile  c o n d u c t in g  a 
tri;.! b.-t um b.r  th e  di.-i f t  co n tro l  of th e  t r ia l  
v . ’-i. H ow , th e n ,  e?.n t h e  em p lo y m en t  of 
• . ' - e l  !n a  c r im ina l  :- r :secu iio r .  be  h g a i l y

! . '  i  .  u s . . .  n  M - .  .      .  J

reason  for f le p a r l in g  f r o m  o u r  p re v io u s  r u l ­
in g s ."

O th e r  Cases o f  like im p o r t  a r e :  S ta le  v. 
S ta rk , 72 Mo. 37(1] (1S80), S t a t e  v. Robb, B0 
Mo. 30, 2 S .W . )[3] (1S86), S t a t e  v. O rrk k , 
106 Mo. I l l ,  17 S .W . 176(8] (1891), S t a t e  v. 
Taylor, 98 Mo. 240, 11 S .W . 570(1] (18S9), 
o l a l o  v. Cok'im m , 199 Mo. 1)2 , 97 S .W , 
574(9] (lHOG), S la te  v. Barnes. 325 Mo. 545. 
29 S.W.2d 150(9) (1930), S ta te  v, Boyar, 232 
Mo. 2 6 7 ,13 4  S.W. 642(6] (1911) a n d  S t a t e  V. 
M cCracken, 341 Mo. 697, 108 S .W .2d  372(2] 
(1937). W hile  th e  p r in c ip a l  op inion does  n o t  
m e n t io n  t h a t  a n y  cases  a r e  b e in g  o v e r r u le d  
t h e r e b y  i t  see m s  d e a r  t h a t  t h e  d ec is io n  
o v e r ru le s  all o f  th e  cases  (a n d  no  doub t '  
O thers) t h a t  h av e  been  h e r e t o f o r e  c i ted .

G r e a t  re l ian ce  seem s to  l«t p lace d  on S.C. 
R ule 4 -E .C .  7 -1 3  w hich specif ie s  t h e  d u t i e s  
o f  a  p ro s e c u t in g  a t t o r n e y  a n d  h is  r e s p o n s i­
b il it ies  lo  th e  d e f e n d a n t  as  well a s  ' o  t h e  
public .  I d o  n o t  th ink  t h a t  r u l e  sh o u ld  
a f f e c t  th is  decis ion. W h e n  a l a w y e r  is e m ­
ployed to  a ss is t  th e  s t a t e  h e  is p ro b a b ly  
b o u n d  by l h a t  ru le .  I f  n o t ,  i t  is  c le a r  t h a t  
th e  p ro s e c u t in g  a t t o r n e y  is in a b s o lu te  
c h a rg e  o f  th e  case and  he  will s ee  t o  i t  t h a t  
th e  ru le  will n o t  be v io la ted  in connection® 
w i th  th e  p ro secu t io n  o f  t h e  case.* ' T h e  p r i ­
v a te  a t t o r n e y  does n o t  b eco m e  th e  p r o s e c u t ­
in g  a t t o r n e y  b u t  is m e r e ly  e m p lo y e d  to  
a s s is t  him .

O f course ,  no one  w a n t s  to  see  an  inn o ­
c e n t  m a n  conv ic ted  o f  a c r im e .  By th e  
s a m e  tok en  good c it izens  do no t  d e s i re  to  
Foe a g u i l ty  m a n  a c q u i t te d .  C o nv ic t io n  o f  
th e  g u i l ty  is n e ce ssa ry  if  w o a r e  to  h a v e  a n y  
su b s ta n t i a l  e n fo r c e m e n t  o f  law s .  M a n y  
co u r th o u se s  h av e  th o  m o t to  in sc r ib ed  t h e r e ­
on t h a t ,  "O b ed ien ce  o f  l a w  is l i b e r ty . "  T h e  
d e f e n d a n t  is e n t i t l e d  to  a f a i r  And j u s t  t'rial.  
T h e  s t a l e  a n d  th e  pu b lic  a r e  also e n t i t l e d  to  
f a i r  an d  j u s t  t r e a tm e n t .  T h e  d e f e n d a n t  h a s  
a lw ay s  b een  a w a rd e d  m a n y  a d v a n ta g e s  in  
th e  t r ia l  o f  a c r im in a l  case  an d  jv c # n t  d tc i -  
s ions have  ad d ed  lo  th e m .  S v in e  o f  th e s e  
c d v u n ia g e s  a re :  (1) th e  s t a t e  ir. :#t p ro v e  i t s
  V  .1 - ------  at * a- •* a
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d e f e n d a n t  is p re s u m e d  lo  bo inn o cen t ,  (3) 
th e  d e f e n d a n t  is en t i t le d  to tw ice  its m a n y  
p e re m p to r y  j u r y  cha l lenges  as th e  s t a te  in 
fe lony  cases ,  (4) th e  d e fe n d a n t  m a y  re fu se  
to t e s t i f y  and  th e  s t a te  c a n n o t  c o m m en t  
th e r e o n ,  (5) i f  h e  does te s t i fy  h is  c ross -ex ­
a m in a t io n  is r e s t r i c te d ,  (6) th e r e  a r e  r e s t r i c ­
t ions  upo n  th e  use  o f  confessions and  l ine ­
ups, (7) t h o  v e rd ic t  m u s t  be u n an im o u s  as  
d is t in g u ish e d  f ro m  th r e e - fo u r th s  in civil 
cases ,  anti (8) p r io r  to  tr ia l the  p ro s e c u to r  
m u s t  disclose all  o f  his in fo rm a t io n  to the  
d e f e n d a n t  w hich  m ig h t  aid h im . A nd  th e  
decis ion to d a y  will  add  one  m o re  re s tr ic t io n  
upon  th e  p ro secu tio n .

M any  p ro s e c u t in g  a t t o rn e y s  a re  v e ry  
able .  In m a n y  a re a s ,  how ever ,  y o u n g  a t t o r ­
neys  a re  e lec te d  to  t h a t  office j u s t  to  en ab le  
th e m  lo o b ta in  experience .  I t  is no t u n ­
u su a l  to  t i e d  a m a n  p ro secu t in g  a t t o r n e y  
w ho  h a s  n e v e r  ac tu a l ly  tr ied  a case. A nd 
y e t  he will o f t e n  have  to  m a tc h  his ab i l i ty  
w i th  h ig h ly  skilled  c r im ina l law y e rs .  U n ­
d e r  th e  p r in c ip a l  opinion w h e n  t h a t  s i tu a ­
tion  deve lops  a  p r iv a te  a t t o r n e y  could no t  
be em p lo yed  to  a s s is t  th e  p rosecu tion .

T h e  p ra c t ic e  o f  em ploy ing  p r iv a te  counsel 
is r a r e ly  u sed  in th is  s t a te .  I see  no necess i­
t y  f o r  th is  co u r t ,  ho w ev er ,  to  dec re e  t h a t  
th e  p ra c t ic e  is abso lu te ly  o u t la w e d .  T h e re  
a r e  no d o u b t  a  f e w  cases from  t im e  to  t im e  
w h e re  a s s i s t a n c e  is necessary  a n d  des i rab le .  
T h is  p ra c t ic e  w hich  h a s  been  ap p ro v e d  in 
th is  s l a t e  f o r  m o re  th a n  a  c e n tu r y  should  

no t be d i s tu rb e d .

*

E x  p a r t e  W il l iam  C lyde  H O U S T O N ,
J r . ,  P e t i t io n e r ,  

v.

W m . J .  H E N N E S S E Y ,  J r . ,  R e s p o n d e n t .

No. 38657.

Missouri C o u r t  o f  A p p e a ls ,
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H a b e a s  Ltirpus p roc eed in g  w a s  b r o u g h t  
by  p e t i t io n e r  w ho h ad  been  f o u n d  g u i l ty  of 
c r im ina l c o n te m p t  fo r  v io la t in g  te m p o ra r y  
in junc tion .  T h e  C o u r t  o f  A p p ea ls ,  S te w a r t ,  
J . ,  held t h a t  w h e re  p e t i t io n e r ' s  a n s w e r  to 
verif ied  r e t u r n  lo  w r i t  w a s  n o t  under,  o a th  
o f  p e t i t ion e r ,  a l le g a t io n s  o f  r e t u r n  m u s t  be 
ta k e n  as t r u e :  t h a t  c o u r t  d 'd  n o t  im p ro p e r ­
ly deny  p e t i t io n e r ' s  r e q u e s t  to  d isqua lify  
j u d g e :  a n d  t h a t  since p e t i t i o n e r  w ho  k new  
o f  te m p o ra r y  in ju n c t io n  a l lo w e d  approx i-  
m a te ly  50 d a y s  to  e lapse  w i th o u t  his a t t a c k ­
in g  it  b e fo re  h e  k n o w in g ly  d isp lay ed  fi lm 
w hich  w a s  su b s ta n t i a l ly  th e  s a m e  as th e  
f i lm  w hich  w as th e  s u b j e c t  o f  t h e  te m p o ­

r a r y  in ju n c t io n ,  p e t i t i o n e r  w a s  p rop e r ly  
fo u n d  g u i l ty  o f  c r im in a l  c o n te m p t .

W r i t  o f  h a b e a s  c o rp u s  q u a s h e d  an d  p e ­
t i t io n e r  r e m a n d e d  to  cu s to d y .

1. H a b e a s  C o rp u s  c = 8 3

W h e re  c o u r t  issued w r i t  o f  h a b e a s  co r ­
p u s  and  re s p o n d e n t  m a d e  v e r i f i e d  r e t u r n  lo 
w r i t  in w h ich  h e  a lleged  t h a t  h e  held  p e t i ­
t io n e r  p u r s u a n t  to  c o m m i t m e n t  o r d e r  which 
followed ju d g m e n t  a n d  o rd e r  e n te r e d  by 
th e  co u r t  a n d  p e t i t io n e r ' s  a n s w e r  to  r e t u r n  
w as  fall m a d e  u n d e r  o a th  o f  p e t i t i o n e r  as 
requ ired  by  ru le ,  th e  a l l e g a t io n s  o f  r e t u r n  
m u s t  be t a k e n  a s  t ru e .  V .A .M .R . Civil R ule  
91.28.

2. C o n te m p t  o=>33

C o n s t i tu t io n a l  co u r t s  o f  co m m o n - law  
ju r isd ic t io n  h a v e  i n h e r e n t  p o w e r  .to pun ish  
for  c o n te m p t .



Hat at •ilhtrii.’t n tte rn ry 'v tu'. !•• u l.J ''! Jnr> n .« 
being drawa, autl uuir!<!o ou t-truum  !n
p rv im ra tlon o f state's cujv iu prosvi-utl<m f ■ >r 
■cmbuzzli'tneitt, dcfu ii'liiD t wan c u t t o  new 
tr in ], fo r though d is tr ic t a ttu r ii'.y nmy inclij*‘ li- 
ta lly receive advlca or help from out-Id.! parties. 
I t la against public policy fu r a tto rney employed 
by priva te in illvM o .il to is s ls t hint, except ns 
provided in St. HWfl. | f  50.40, CD.47, y40.07, 
end scctioa 50,44, subds. 1-3.

2. D li t r ic t , in d  pro jecu ling atto rneys 0 = 8 — - 
D is tr ic t a tto rney m u it In te rv iew oil whom 
ha has rea ion to bollevo know any foe' ,» 
ts rla l to crim ina l prosecution.
I t  1) duty o f d is tr ic t a tto rney to .atervlew 

e ll whom be he* rtneon to bellere may know 
ony fa c t tnn te ria l to crim ina l prosecution, 
whether person in te rdewed be attorney re- 
tolned by those interested in prosecution or 
other witnesses.

3 . D is tr ic t and prosscuttno attorneys C=p B— 
Every citizen has duty to In form d is tric t a t­
torney of fac ts known w ith ro fe renc i to law 
viola tion.
C itizens ham  duty to in fo rm d is tr ic t a tto r­

ney o f facts known to them w ith reference to 
any vio la tion o f law, whether they ore lay­
men or members of Im r representing tllOsO In ­
terested In prosecution.

4. D is tric t and prosecuting attorneys c=>I —  
D is tr ic t a tto rney, Investigating alleged o f­
ten so, acts In quasi Jud;clal capacity.
D is t r ic t a tto rney, in making investigation 

o f any alleged offense, must o f necessity con­
su lt those who know facts, and ha such cases 
he acts In qunsl jud ic ia l capacity, nod deter­
mines what Course should bo pursued, In view 
o f facts disclosed.

fi. Embezzlement P roo f.o f village tress-,
urar's embezzlement of funds collected fo r 
paymant to school d is tr ic t treasurer shows 
embezzlement of village funds (S t. 1977, 5 
343.20),
Showing th a t village treasure r embezzled 

funda collected, which were u ltim a te ly to reach 
lebool d is tr ic t treasure r, shows embezzlement 

■ o f funds belonging to village, since It la consid­
ered tha t funds belonged to vlUnge treasurer 
w ith in meaning o f St. 1027, 5 343.20, un til v il­
lage treasurer performed d >y and paid fysds to 
school d is tr ic t treasure r.

6. Embezzlement C = > ll( 2 ) ~ In  prosecution or 
vlllago treasure r fo r embezzlement or funds 
collected fo r payment to school d is tric t treas­
urer, defendant may show that funds were sa 
paid, or disbursed fo r benefit o f d is tric t.
In  prosecution o f village treasure r fo r em­

bezzlement o f funds collected fo r payment to 
eohool d is tr ic t treasure r, defendant field entitled

di-trice w -»n -••* I. b ' - i ' l  e l.-i .. -
able to rvw l.1 l  frun i sc lfi. il - IN C  *
trmiHurur or show pnjn . f. l d i r v i l y  to lslt-i. • 
where, sums were actually deroted to us-; of 
school'd is tric t by payment to hiink In discharge 
o( obligations of S'.'iiool d is tric t.

8. Embozzlom int C=a9~Vlllnge troasu ro r ean- 
not be convlotod of ambozzlcmcnt fo r m isap­
propria tion of funds collected by him a fte r 
they had rcnchod school d is tr ic t treasury , 
VUIag» treasurer cannot be convicted o f mu- 

bexzlement of funds collected fo r puyment to 
school d is tr ic t treasure r by proo f tha t, a fte r 
moneys had ntocheil school d is tr ic t treasury , 
they ware the rea fte r n iisn i.p rnp riiitrd .

I
E r ro r to tho C irc u it C ftu rt fo r C raw fo rd 

Couu tj- ; S- t ’. Smalley, C irc u it Judge.

O larcnce Peterson was convicted o f em- 
bo?,7,lenient, and moved fo r a new tr ia l . The 
court ((ranted the motion , and the S ta le 
brings e rro r. A ffirm ed ,— [ l l y  L d ltu e la l S tu ff.)

T bc de fcodnn t w o* convicted o f emliowdt*. 
meat, and moved fo r a new t r ia l on severa l 
grounds, among wh ich was th a t the evidence 
was not su ffic ien t to surftnln a conv ic tion , and 
th a t the tr ia l cou rt erred In p e rm itt in g  p r i ­
vate counsel to appear In the p repa ra tion nnd 
prosecution o f the case. The cou rt g ran ted 
the motion fo r a now t r ia l on tho lo i te r 
ground, and the srn tc sued ou t a w r i t o f e r­
ro r to teat tho co rrcc tm vs o f the ru lin g .

John TV. Reynolds, A lly . Con.. J . E. Messer- 
s i'hm ld t. A l- it . A l ly . Gen.. nr.d J. S. E a r ll, o f 
P ru ir ie  du C h l'n , fo r ibo F t.itu ,
Kopp A r. tn ii.- lJ io rs l, o f I 'la t tc v iH c , ff, p , 

R ians , o f I 'r u i r lu  du <."!;!> :i, uu I A lv in  P.. Pe­
terson, o f S o ld iir . t C r ; iv , fu r d v fu iV .j.- ii In 
e rro r.

V I.NJE , C, J. [1) The s to tc docs no t chat- 
lenge the fa c t th a t i t  Is the e .- t . ililia iu d ru le 
In th is s ta te (ha t the p a r fli. i i.u t l. in  In tho t r ia l 
o f a c r im in a l ease In c i/a r : t y  a :i a fto rn e y 
paid by p riv a te p u n k *  Is u rro r s iuT v iv i. i to 
v lt ln te  the conv ic tion . H u t Ir !< vfw fzti’ i l l»>* 
the sta te t ln it the aas!-:;i'. o In th - t r ia l 
o f th is casu whs nut ?u.b n.. -u v. m.- w it l i ln  
tho established ru le ; tfcvt a -, m ust n il th n t 
M r, G ru l'h , the p riv a te n ito rn .\v , d id , was to 
» lt a t the d is t r ic t attoruv,."? lit b io w h ile  tho 
Jury wo3 being draw n , nu>l th a t n fto r iv a rd s 
be re frn ln c d from  coin ing it iM  Hie cou rtro om , 
though he remained In P ra li lu  du C lilen , oc-

C=>for other c a m  see iiti topic sod K E V - N U M U K n  lo <11 Ker-Nurjbered Dlzvetr sal Jodetes

S
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Ci()ilcil (lio office o f the d is t r ic t a tto rney , nnd 
n tsM c d  In ques tion ing prospective wltneiMO* 
fo r tbe sto le . T ho t r ln l cou rt, lo announcing 
h is decision, s la ted n t le as t somo o f tire 
th in g s f l in t M r. G rubb d id |n the prepara tion 
nnd a r 5 lslnnco In (lie t r ln l o f the cane. I f  wo 
e lim ina te from  the rase th a t im r t th a t M r. 
G rubb d id in the t r ia l the reo f In I lie cou rt­
room , we are fiic cd w ith  the question n3 to 
w he th e r p riv a te  iin rtte s can pay an a tto rney 
fo r p re pa r in g fo r the t r ia l o f a c r im in a l c.iso. 
such p repa ra tion cons is ting In occupying tha 
office o f the d is t r ic t a tto rne y , In M im innu lng 
prospective witnesses to the office, unri Id 
Question ing them nnd in ah lug memoranda o f 
w h a t "they can te s t ify  to, nnd In tra n s fe rr in g 
those memoranda to the d is t r ic t a tto rn e y fo r 
u ie  on the t r ia l , and In e -hs ’t 'th .} ! w ith  Ihe 
d is t r ic t u ttom e y as to the iro s vcn tlm i. The 
fa c t th a t the d is t r ic t a tto rn e y inny in c id e n t­
a l ly  receive ndvlce f ir he lp from  outs ide par- 
ties , In c lu d in g p r iv a te  a tto rneys , does not 
re n tie r a c r im in a l prosecution vohl. The g is t 
o f tha e rro r lies In the fa c t the p riv a te pa r­
lie s are pe rm itte d Lo pay p riv a te a tto rneys 
fo r the prosecution o f c rim ina ls , w h ich prose­
cu tio n ((m sls ig , no t on ly In o p i’e n r ln s In 
cou rt, p roduc ing v .- ltu t^ 'w , •iit»i<sIi-trlt.y th e n 
ns we ll as those adduced by tlit* defendant, 
bnd argu lDg the ease to the Jury, but Incltides 
also a p repa ra tion fo r tr ia l , f; m l In i: ou t w h a i 
w itnesses can te s t ify  to. and p lo d u d n g m b  
tes tim ony In court..
I t  Is c lea r lh a t t i e  s ta tu te contemplates 

such prepa ra tion Tor tr ia l , fo r subd iv is ion 
2 o f section 55.44 prov lties tha t, when a 
Judge appo in ts counsel to assist the d is t r ic t 
a tto rn e y In Ibe t r ia l o f a case. I t may a llow 
?25 per day fo r each day a c tu a lly occupied 
lu the t r ia l , b u t n o t to exceed $10 pe r tiny, 
and fo r no t more than five days ac tua lly nnd 
. necessarily occupied in p rp ie ir ln g  fo r tr ia l. 
Thus I t seems qu ite c lea r th a t, I f I t Is ng filn s i 
p ub lic po licy to pay from  p riv a te  sources fo r 
w o rk done in the actua l t r ia l o r In the orcn 
cou rtro om , I t  Is equa lly aga ins t pub lic po licy 
to p e rm it p r iv a te  pa rtie s to jSay fo r neces­
sa ry w o rk In p repa ring fo r tr ia l . I t  Is true 
th a t in  cases h e re in a fte r c ited tbc w o rk had 
n il been done in the cou rtroom . P.ut I t seems 
to us th a t more barm  m ay be done to tb c de­
fe n dan t by p re pa ra tio n outside the courtroom 
nnd p r iv n lo iy  pa id fo r than hy assistance giv* 
en In open cou rt. In  th is case I t Is no t very 
easy to dete rm ine tbo fu l l os teu t and scope 
o f tho nFslslance g iven by M r. G rubb lo the 
d is t r ic t u tto ru e y in the w o rk w h ich he per­
fo rm ed In h is ornce. I f  the w o rk Is pe rfo rm ­
ed In open cou rt. It is obv ious ly easily asver- 
if t in t ih le  hy l>o!Ji pa rtie s , us w e ll as sa lv e d 
to Ihe con tro l o f the Judge d u r in g the tr ln l . 
Here M r. G rubb was sub jec t to no one In the 
w o rk w h ich he d id In props,h i  Hon fo r t r ia l , 
and no o jip o r lu u lly  was g iven lo th? t r ia l 
cou rt o r to th is cou rt lo  t i t tv r ir.it: :• ‘ he ••'Met 
Fcope r.ad cha ra c te r o f the wv rk V r . G . b

did, There fore , w itch it appears that tromo 
su lu lou lln l work Is tlono by nn a ltorncy paid 
by private parllc9  In the preparation of a 
trlnl, Dnd tlm t the result of bis labors Is giv­
en lo the d is tr ict  attorney for such use as ho 
may mnlto o f it, we th ink It comes equally 
w ithin Hie ban o f tho rule prohibiting the 
payment by private  parties for work done In 
assisting the d is tr ict eUortm y In the cou rt­
room. O f  course, to com e w .tbin such pro- 
hlblllnn all aid, w hether given In Ihe court­
room or outshle, m ust be aid which Is paid 
for hy private parties, and not by Ihe state or 
district alto.-noy.

J?*-rlJ«n Of*. 17 makes It the duty of th e ’dls- 
f r b t  n lton iey  to prosecute o r d. fend ‘‘all 
ncllons, • • • c iv il or cr'tj li.-il, In the
courts o f  I.Is coun ty  In w hich (L v  s ln tc  or 
ce-m ty is Interested o r u p a r ty ; r.nti when I l ia  
place, of trial is changed in ni.y sttrh octlori 
or proceeding to nnolher county, prosecute 
or defend tbs snrae in rueb other county," 
Section Btl.dJ p rov ides:

“When there Is no district attorney for the 
cousty, or he is absent front the inurt. or 1ms 
ncti'd as ua-el or attorney f'*r - : arty ac» 
p'io-rl in t-lariu-i to the tit.JItr of w itch the 
t ic  «.••••! st.M. Is titirged i.'id for vh.i'i, lit li to 
lu- tried. or Is t.ear of !,!& to the party to ba 
tri-d f t  a criminal ••!»: rpp. or b  Uoi.b'e to nt* 
t-.-vJ to b!» o - J t i v i f .  the ci.eult tourl. by an or- 
d ir  , r.tirid in Ibe minutes stating tbe cause 
therefor, may appoint smne rttimblc person to 
perform, for the time being. or for the trial of 
sui'h o i'co -d  person, the duties of such ills- 
tr i't  Lttnrray, and the p?r«na so appointed 
jboU l.ave all the row ers of the district attor­
ney while so cottas." Subdivision 1.

Puhdi.ision 2 of Ibe sawa section prnrltles 
tha t tbe co u r t  "may, In tbe rr.tne n.nnner, 
and l c  Its d iscretion, appoint counsel to as­
sist the d istr ict attorney, in tbe prosecution 
of prrs-T.s charged w ith  crim e punishable by 
im prisonm ent In tbe slate prison, nud In. 
ca^es of prosecutions before a grand JitTy, 

.and upon Indictm ents found by grand Juries, 
oed In bastardy cases. Su ch  counsel shall 
be paid such sums as the court, by order 
entered In She m inutes, certifies to he n rea­
sonable com pensation therefor, which sum 
shall ic  r.e ca n  exceed $25 j ar  day for each 
day actua lly  o.-euphd In such prosecution, 
nnd not to ex .crd  $15 j-or day for net mure 
than five days a ctua lly  nnd i.ec?“r.r>r!)y oc­
cupied In p v tp.'.I'm  for trial la any cne ease, 
the some to be paid In the manner provided 
by law  for t'.e paym ent o f counsel r,<r Indi­
gent crlm l'U i’,?." .And subdivision S o f tho 
same s-.vll.m f in d s :

"W ien  :*„•■?* h  tn  u:.Ui-u:tl nraouut of civil 
Utignti'-s b v . :|.v county Is a p irty  ur in 
w liih  I: is h it,r .a (" j, t!,c circuit conn  tr.iy, on
ll.e :.;•;■ !'■•■■.; ,-f the eouaty b in rd . by o.-dor 
fib« v. !. ...f i-r.iti r.uply. u| n n
tn> rt ■ r ■ • ■••;.* •» a t at*
i t ; . - :  l./.r
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m i x

Section HO.40 provides fo r Assistance fo r the 
d is t r ic t a tto rn e y In o the r then special coun­
ties , nnd» section .110.57 provides Ihe d is t r ic t 
A tto rne y sha ll no t office w ith o th e r u tto r- 
oeys than pa rtne rs ,
I t  w il l he seen from these s ta tu to ry p ro ­

v is ions th a t the leg is la tive schema wns nud 
Is lh a t the d is t r ic t n tto ro cy Fball prosccnta 
a lt c r im in a l actions In tbe courts o f b is coun­
ty , and th a t, where he Is no t able to do so fo r 
nny reason, tho cou rt shall appo in t some s u it­
ab le person In h is place to prosecute. I t  w il l 
a No be obscrred from  tha stin iu lo ry scheme 
(b u t I t p ro v id e * fo r every contingency th a t 
tine can th in k o f where in the d is tr ic t a tto rn e y 
needs a id , nnd where I t may properly be g lv - 
CD h im  and In w ha t wanner I t may be given. 
In  the prosecution o f e rim lnn l nctlons, the 
d is t r ic t n tto rn c y prosecutes fo r pub lic 
w rongs , no t fo r p rlv o fe wrongs, and such 
prosecu tion should be liy ’ n pub lic officer, and 
not a p riv a te pa rty . Th is fo u r* has from  Its 
e a r lie s t days given fu l l e f lK t lo our s ta tu to ry 
schema, und lm," declared II to be ib o pub lic 
p o lle r or the sta te .
In  r.-i e a r ly day In England p riva te pa rlie s 

prosecuted c r im in a l w rongs which they s u f­
fe red . They obta ined u d  Ind ic tm en t from  a 
g rand ju ry , and I t became tbe duty and tbe 
p riv ile g e o f tbe person In ju red to p rov ide a 
prosecu to r a t h is own expense to prosecute 
the Ind ic ted person. O ur scheme o f govern ­
m en t bos changed a ll th is , I t  Is now deemed 
tbe be tte r p ub lic po licy to provide fo r the pub­
lic  prosecu tion o f pub lic wrongs w ith o u t any 
In te rfe re n ce on the p a r t o f p riva te parties , a l­
though they may have been in ju re d in a 
private) capac ity d iffe fe n t from  the genera l 
p u b lic In ju ry  th a t accrues to ru d e ly when a 
crim e is comm itted . So under ou r system 
we have p r iv a te  prosecutlou fo r p r iv n la  
w rongs and pub lic prosecution fo r pub lic 
w rongs. O u r scheme contemplates th a t an 
Im p a r t ia l maa selceled by the electors o f tbe 
coun ty sha ll prosecute a ll c rim ina l actions In 
tb e coun ly unbiased by desires o f com p la in -' 
lo g  w itnesses o r th a t o f the defendant.
In  n ie u te l t . S tate, 71 W la. 450, 37 X . W . 

244, th is sub je c t is trea ted n t length, and the 
cou rt th e re says :

"W e th in k It is quite dear from the rend- 
•lag o f our sta tu tes on tbe suhjret, as well as 
upon public policy, tha t no attorney cm ployed 
and paid by priva te parties should not be per- 
tu itt td  e ithe r h j the courts or by tbe prosecut­
ing a tto rney to nseist la tbe tr ia l of sueb 
t l i in l l iu l cases. The laws have clearly provided 
tha t tl.c d is tr ic t atto rney, who is tbc officer pro ­
vided by the laws of the state to In itia te and 
( f ir ry  nu such tr ia ls , shall be unprejudiced nnd 
unpaid except by tbe Ftnle, mid tkr.t be sisall 
Lace no j-rlsf.xe in terest in such prosecution. 
H " is „r. n.r. o f the r t r .e . j rn v i iv J  at the 
• x ; . ; i 5 t i f  the mate fo r the purpose of seeing 

the i.->_:nai Jaws of the e lite  ore Lo ie s iiy 
tod im pa rtia lly h«!m!c i r :e r f i , u rp rt.1;:jived ly  
‘.m  n,c‘. lv i v o f rr.'vu te gain, L id b e ll i: c s posi- 
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lion analogous lo tha t o f tbe Judge who pro- 
sides at the tr ln l. "

CaFCS from  o th e r s la to * nnd from  Eng land 
itro the re c ited lo susdaln Ibo po licy declared, 
T h a t po licy has been rea ffirm ed in S la te v. 
Russell, S3 AVIs. H10, 53 X  W . 441; Sm ith r , 
E la te , i4G W ls . 111. 3.10 X. W . 601, 33 7,. It , A .
(X . R.) 403, and In Incom e T ax Cnsoa, U S 
W ls. 4DO, 334 X  W . 078; 335 X  W. 104. In  
Rock v. K lte rn , 102 W ls. 201, 10 1 N, W . 107, 
r,. R . A . 30I0D , 455, I t w its hold th a t a con­
tra c t w h ich p rov ided fu r ll ic  paym en t by 
M r. E ltem  lo M r. R a ti; In n rs lM lu ; In Ibe 
prosecution o f (me F ow le r was void upon tbe 
ground o f pub lic po licy . M r. Rock bud run* 
dc icd services In Ibo p re lim in a ry exam ina ­
tio n o f M r. F ow le r w h ich th is cou rt held to 
be n p a r t o f the services contracted fo r. but. 
th a t he could no t recover because tbc con tra c t V  
between Ihe tw o was aga in s t pub lic po licy . 
T bc cou rt says :
"The contract aa proved Is against the publlo 

po lity of t l i l j Ftate nnd the tr ia l Court erred 
in perm itting ( l i t p la in tiff tp recover thereon. 
The acfiuinsteiice o f the nccusud. the court, nnd 
the d is tr ic t a tto rney to allow pln'atlf? to a r t is t 
In the prosecution o f Fow le r under bia p rlrn te 
employment hy defendant does not purge the 
con tm et of employment of its llb'cn) character 
cud affords no tscuse to enforce it . "

I t  is Dot qu ite c lea r how much M r. G rubb 
o f Janesv ille p a rtic ip a te d in the p repa ra tion 
o r t r ia l o f the case, os most o f b is w o rk was 
done outs ide o f tbe cou rtroom . The t r iu l 
c o u rt la  his op in ion g ra n tin g a new t r ia l 
stated*.
" A t the opening o f tbe tr ia l, M r. Grubb, in  

atto rney residing a t Jonw v llU , appeared in ^ . 
court aod set at the table w ltb M r. E n rli^w bo 
was d is tr ic t a tto rney pro tempors, appointed by 
flie court to prosecute tbe cast, and remained a t 
tbe table during tbe Impaneling of tbe ju ry . 
Ecfo re nny fu rth e r proe-cdings were had, coun­
sel fo r defeodont sta te .' to the court, In sub- 
alonce. th a t they would object to M r. Grubb 
appearing In tbe cate or partic ipa ting io tbe 
tr ln l, as be was in the employ of private pe r­
sons Interested In prosecuting Ibe defendant. 
Xo record was made of t„ ls , but the cou rt 
stnted tha t It would not be proper fo r M r. 
Grubb to partic ipa te in tbe tr ia l, and b* the re ­
upon w ithdrew , and did not again appear In 
court during tbe tr ia l. Tpon the n rg iim rn t o f 
the motion fo r a new tr ia l, it was made to a p \ 
pvnr hy affidavit t lm t M r. Grubb remained In 
P ra irie du Olden, where the tr ia l wns held, dur- 
'lug the entire iltne tbe tr ia l wns io p ro g rm , 
which lasted nearly two weeks, 'made tine of 
M r. EsrU ’s office, mid th a t he so remained io 
P ra irie du Chinn fo r the purpuHe of nidiog and 
assisting M r. F.sirll Id securing evidence to be 
presented, examining witnesses p rio r to the ir 
tes tify ing in court, etc. M r. E .ir ll iu r c j ly  
stared t i n; M r. Grt.bb v :w  g iten the rmM to 
use his officet tha t l.r cs"d II large ly fo r ci>nfcr» 
vSi'os w ith bis own e liir. 'F . but that he did ques­
tion some o f the witnesses fo r •’.(• M ..e 
IO the ir te n t l fv t - - •— *
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M r. H n rll ns to what (heir testimony would 
I.e. U Is fu rth e r alleged lo uffiil.ivlts \i|ion 
l.'ifi.riuotlcin (mil belief Unit a fund of about 

wns raised b r itrjvrite p u r l in  fo r Ihe 
purpose o f Investigating nnd prosecuting Hie da- 
fcin lnnt, which allegations a r t lict. i lm M . Ro 
i t must ha lahnn as n fue l tlm t M r. Grubb rcn . 
tlc rr il some assistance, and did to swne extent 
ln r ln k e , In tho tr ln l Mid prOM-cnlion of t in  
defendant both Inside tho courtroom nnd out­
side.
"T im  fOM-lu-bm renrlmd l«M .n t mntcrlnl nld 

given to the riliM rirt n tt '- r ii 'iy In ( lit prepara­
tion fo r t r l i l  or In tbe tr ia l o f a crim inal ease, 
by a private atto rney who I t pi.id fo r rneh nld 
by priva te parties, instill,?.,!i s the rouviclloB. 
T ills conclusion does not n.-i.n tlia t s d is tr ic t 
n itn r.-cy u.ny not cor suit w ith parties lMi-r» t i ­
ed In the p ram ra ’ ii-n of v.*li..!l,a! is'.ret. nor w ith 
r.tinraegs who are utub.r j;.y  jn ve fiig n t'n s the 
facts Involved id the crim ina l prosecution, Bu t 
it doe* mean Mint ah arneys eaaaol be rinplnycd 
by priva te parties fo r the lurpose of preteeut- 
ing crim ina l case* whether lb * services are 
rendered In the court!ooru lo t ie  tr ia l of the 
ciise or In (he office p rc p tr in ; tbe cate fo r 
tr ia l. "

[2 ,3 ) T l; l?  conch t-lon doc? r.ot prevent tbe 
i l i r i r l e t a tto rn e y ( r e x  fu l ly  I .T u ' t lg V i r p  
iv o r y  alleged ofTc-cse ngnR '*: the public . I t  
Is b is du ty to In li- rc li-w  n il who lie has rw ite n 
to believe may know  r.ny fa c t m n tc r ln l to 
iti;y crlia lfc r.l prosecution , w he the r the pe r­
son In i cw vie wed be nn n tlo rney rctn iaod b j 
Ibm e in te rested In the prosecution or any 
o th e r witnesses. ThI? co n tlu tlo n does r.o t 
r.!fo?ve tin y c ii lr v n  from  the du ty o f in fo rm * 
Ire  H it d is t r ic t a tto rn e y o f the fact? known 
to 1.1m w ith  rcferc.'.ce to any rlcda tlon o f tbe 
law , w lioU .c r sueb c it l / v s  is s lay.-m s o r a 
»..e:t:U-r o f tb? ba r rcp ra /c n :5 c ; ; Lore Ic ie r- 
i- ' i i 'd  in the prosecution .
. [4} In  h is Inves tiga tion o f i i i . y  r.lleeed o f- 
frp sc . the d is t r ic t A tto rne y must o f iie c c " 'i ty  
i-T .ru lt tLose who know tin - facts — Mu- p a r­
ties wLo have been wronged and l l i f i r  r.tlo r- 
ucys, i f  they have employed tb-.-ro. In a ll 
such enses Ibe d is t r ic t a tto rney ncL9 in a 
quasi Jud ic ia l capac ity , nnd determ ines w bn t 
course should be pursued, In v iew o f tbe facta 
dUclosed by tl i is  Inves tiga tion . I t  Is on ly 
wbeu the p rosecu ting nlPcer s ta re s his quasi 
Jud ic ia l func tion? and pe rm its the a tto rney 
employed and pa id by p riva te pu rlin s to p a r­
tic ip a te In d c ie r t tt ic in g  w ha t sha ll be done 
w ith  re ference to tbe commencement o f a 
c r im in a l prosecution , o r w ith reference to 
the manner In whtob tbe prosecution she.ll be

cou rtjc le il, th a t Min ense cornea w ith in  Mia 
vo iirtc iium llon o f Mto ru lo w h ich la hero ap- 
p iled .
|5 ,6 ] On be ltn lf o f tho defondnnt, I t 1* 

urged M int Uio o rde r g rn u lln g o new t r ln l In 
Mils case sh iit ild bo Affirmed, on tb c g rrum l 
th a t Ihe defendan t was prosecuted unde r nn 
a lle ga tio n In the In fo rn tn lio n a lle g in g M int he 
had c inbe /x lcd funds belong ing to tbe v ll- 
luge o f S o ld ie r* Grove, nntl th a t lie wns found 
g u il ty  o f cmhw ixllng funds belong ing to th e , 
school d is t r ic t A lth ough Mto funds co lle c t­
ed hy the v lllngo trea su re r were by law  u l- 
Mm n io ly to ri-nch the lm nds o f tbe school 
d is t r ic t tronM ire r, It la considered t lm t they 
bc lo iivcd to the v illa ge treasu re r, w ith in  tlm 
t i . c in i i ig  o f section f l l ’V-'O, u n t i l the defend- 
nu t, as v illa ge treasu re r. had |< r fo rm e d I l ls  
d u ly  and paid the funds to tbc school d is ­
t r ic t trensu re r, However, In v iew  o f tba 
method In w h ich tbc business o f the v illa ge 
nnd school d is t r ic t wns conducted, tbc defend- 
n o t was en title d to show in any way tlm t be 
could th a t he had In fac t discharged b is du ty 
ns v illa ge treasu re r, nud t lm t a ll o f the ftm ds 
w h ich should have gone to the trea su re r or 
the school d is t r ic t lmd la fue l p w e d  to the 
tre a su re r o f tbe i lM r l ' - t , o r been disbursed 
fo r Mm licnoA t o f the d is tr ic t .
[ I , t ]  In  v low o f tLu c ircun is tan ce j o f tb ls 

coso nnd the method In w h ich tbe bustiicsa 
was trnnsnc tcd , tbc de fendan t ebould be 
cred ited w ith  stieb sums aa were a c tu a lly 
devoted to tbe use of tbe school d is t r ic t 
w he th e r pa id d ire c t lo  the school d is t r ic t 
tre a su re r o r pa id to Ihe bank In discharge o f 
o th e r ob liga tion? o f tbe school d is tr ic t . 1 Is, 
n? we unders tand the fnc ts In tbe case, would 
re q u ire c fu l l neenutiling between the defend­
a n t nnd the school d is t r ic t . I f  tbe moneys be­
long ing lo tbe school d is t r ic t were ac tua lly 
devoted to its la w fu l uses and purposes, Ibe 
defendan t cannot bo held lia b le as fo r a con­
vers ion mere ly because under tbe c lrc u rq - - 
stanees o f th is  esse be was unxb le to produce 
A rece ip t fro ro tbe school d is t r ic t trea su re r, 
o r show paym rn t d ire c t ly to the tiv n s n re r o f 
tbe school d is t r ic t . A conv ic tion unde r the 
in fo r iu n tlo n  cim ld no t be susta ined by p roo f 
th a t, a fte r tb c moneys bad reached the school 
d is t r ic t tre a su ry , the y were th e re a fte r m is ­
app rop ria te d . ,
Leave to umend the In fo rm a tio n , I f deemed 

necessary upon a new tr ia l , Is gran ted,
O rde r affirm ed . *—

Vs.
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TOi  p

A r t h u r  H ,  S n o w d e n ,  II  
A d m i n i s t r a t i v e  D i r e c t o r

DAT E F e b r u a r y  2 3 ,  1 9 8 7

f r o m : K a r l a  L ,  F o r s y t h e
S t a f f  C o u n s e l

S U B J E C T ’ H o u s e  B i l l  1 2 1 :  R e p e a l  
o f  A S  1 2 , 4 5 , I S O ,  r e l a t i n g  
t o  p a y m e n t  o f  c o s t s  b y  
p r i v a t e  p r o s e c u t o r .

I n  S e p t e m b e r  I s e n t  y o u  a  m e m o r a n d u m  o u t l i n i n g  c o n c e r n s  e x p r e s s e d  t o  m e  
b y  R o b i n  T u r n b u l l ,  c l e r k  o f  t h e  K e n a i  c o u r t ,  S h e  t o l d  m e  t h a t  s e v e r a l  
t i m e s  w i t h i n  t h a t  m o n t h  p r i v a t e  c i t i z e n s  h a d  a p p e a r e d  i n  t h e  c l e r k ' s  o f f i c e  
a n d  w a n t e d  t o  f i l e  p r i v a t e  p e r s o n  c r i m i n a l  c o m p l a i n t s ,  c i t i n g  A S  1 2 . 4 5 . 1 5 0  
a s  a u t h o r i t y .  M s .  T u r n b u l l  a s k e d  a b o u t  p r o c e s s i n g  p r o c e d u r e s ,  s i n c e  t h e  
s t a t u t e  a n d  c o u r t  r u l e s  a r e  s i l e n t .  J u s t  t h i s  p a s t  w e e k ,  J u d g e  J o n e s  
c a l l e d  m e  f r o m  K o t z e b u e  w i t h  s i m i l a r  q u e s t i o n s .

A l t h o u g h  a t t e m p t s  b y  p r i v a t e  p a r t i e s  t o  f i l e  c o m p l a i n t s  av a  r e l a t i v e l y  
i n f r e q u e n t ,  t h e y  d o  o c c u r  s e v e r a l  t i m e s  e a c h  y e a r ,  a n d  w h e n  t h e y  d o
c o u r t s  a r e  p e r p l e x e d  a b o u t  t h e  p r o p e r  p r o c e d u r e  t o  f o l l o w ,  T h e  
D e p a r t m e n t  o f  L a w  h a s  a l w a y s  t a k e n  t h e  p o s i t i o n  t h a t  t h e  s t a t u t e  d o e s  n o t  
a u t h o r i z e  p r i v a t e  p e r s o n s  t o  f i l e  c r i m i n a l  c o m p l a i n t s .  A c c o r d i n g l y ,  1 
r e c o m m e n d e d  t o  y o u  t h a t  t h e  c o u r t  s y s t e m  a p p r o a c h  t h e  D e p a r t m e n t  o f  L a w  
a b o u t  i n t r o d u c i n g  l e g i s l a t i o n  t o  r e p e a l  t h e  s t a t u t e .

Y o u  w r o t e  t o  A t t o r n e y  G e n e r a l  B r o v / n  I n  S e p t e m b e r  a s k i n g  I f  t h e
d e p a r t m e n t  w o u l d  b e  w i l l i n g  t o  I n t r o d u c e  s u c h  l e g i s l a t i o n ,  a n d  I n d i c a t i n g  
t h a t  t h e  c o u r t  s y s t e m  w o u l d  o e  g l a d  t o  t e s t i f y  i n  s u p p o r t ,

I t  a p p e a r s  t h y .  t h i s  l a w  h a s  b e e n  o n  t h e  b o o k s  s i n c e  1 9 0 0  , U n d e r
A S  4 4 . 2 3 . 0 2 0 ( b ) ( 3 ) ,  t h e  a t t o r n e y  g e n e r a l  i s  a u t h o r i z e d  t o  p r o s e c u t e  a h  
c a s e s  i n v o l v i n g  v i o l a t i o n s  o f  s t a t e  l a w .  T h e  D e p a r t m e n t  o f  L a w  b e l i e v e s  
t h e  p u r p o s e  o f  A S  1 2 . 4 5  . 1 5 0  I s  n o t  t c  a u t h o r i z e  p r i v a t e  p r o s e c u t i o n s ,  b u t  
t o  g i v e  t h e  c o u r t  t h e  a b i l i t y  t o  I m p o s e  c o s t s  I m m e d i a t e l y  i n  t h e  e v e n t  o f  
m a l i c i o u s  a c c u s a t i o n s ,  T h e  D e p a r t m e n t  o f  L a w  f a v o r s  r e p e a l  b e c a u s e  t h e  
s t a t u t e  I s  p o o r l y  d r a f t e d ,  b e c a u s e  i t  p r o b a b l y  v i o l a t e s  a  c i t i z e n ' s
c o n s t i t u t i o n a l  r i g h t s  b y  a l l o w i n g  i m m e d i a t e  I m p o s i t i o n  o f  c o s t s  w i t h o u t  a  
h e a r i n g ,  a n d  b e c a u s e  I t  a p p e a r s  t o  a u t h o r i z e  p r i v a t e  c r i m i n a l  p r o s e c u t i o n s .

I n  s u m m a r y ,  t h i s  I s  a  s m a l l  b u t  v e x i n g  c o n c e r n  t h a t  a r i s e s  a t  l e a s t  s e v e r a l  
t i m e s  e a c h  y e a r ,  a n d  r e p e a l  o f  t h e  s t a t u t e  w o u l d  c l e a r  u p  t h e  c o n f u s i o n .

K L F : b s
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8 44.21.441)

ra n e c e s s a ry to

a d v o ca c y w h e n  
l i r e d  b y  la w ; 

a l g o v e rn m e n t 
■he use o f th o se 
i)

1. (a ) T h e  com - 

d l i t e m , p u b l ic  

! c o m m is s io n e r 
A S  4 4 .2 1 .4 1 0 . 
r v ic e  u n d e r A S

p lo y a t to rn e y s  
HO . A t to r n e y s  
o ff ic e  o f p u b l ic  

3 9 .2 5 .1 2 0 .
. fo r s e rv ic e s  o f 

th e  d u t ie s  s e t 
th  a t to r n e y s  to  

p ro v id e  g u a rd - 
s e t o u t in  A S  

“c o m p e n s a t io n  
o lv e d , th e  s k i l l 

> 1 ch 5 5 S L A

o c a c y  o f f i c e . 
:h ia  s ta te  m a y  

a b lic  a d v o ca c y

ic a c y m a y  n o t 
rn e y  p ro v id e s  
55 S L A  1984 )

ad le g a l re p - 
w h e th e r p e r - 
le  o ff ic e , s h a l l 
ts . (§ 1 ch 55

>rney to appear 
t
otion and data 
l  t " ‘ 3 i n e s a

§ 44.23.010 State Government’

S e c . 4 4 ,2 3 .0 1 0 . A t t o r n e y  g e n e r a ! . T h e  p r in c ip a l e x e c u t iv e  o f f ic e r 
o f th e  D e p a r tm e n t o f L a w  is  th e  a t t o r n e y  g e n e ra l . (§ 9 ch 64 S L A  1 95 9 )

C o lla te ra l re fc rencea . —  7 Am . Jur. 
2d, A tto rney General, 5 1 c t seq.; 72 Am. 
Ju r. 2d, States, Te rrito r ie s and

7A C.O.S. A tto rney General, § 1 et seq.; 
81A C.J.S. States, § 61.

Dependencies, § 62.m
4 4 .2 3 .0 2 0 . D u t ie s , (a ) T h e  a t t o r n e y  g e n e ra l is  th e  le g a l a d v is o r 

th e  g o v e rn o r a n d  o th e r s ta te  o f f ic e r s .
(b ) T h e  a t t o r n e y  g e n e ra l s h a l l

(1 ) b r in g , p ro s e c u te  a n d  d e fe n d  a l l n e c e s s a ry  a n d  p ro p e r a c t io n s  in  
th e  n a m e  o f th e  s ta te  fo r  th e  c o l le c t io n  o f re v e n u e ;

(2 ) re p r e s e n t . th e  s ta te  in  a l l c i v i l a c t io n s  in  w h ic h  th e  s ta te  is  a 
p a r t y ; ,

(3 ) p ro s e c u te  a l l cases in v o lv in g  v io la t io n  o f s ta te  la w , a n d f i l e  in f o r ­
m a t io n s  a n d  p ro s e c u te  a l l o ffe n s e s a g a in s t th e  re v e n u e  la w s  a n d  o th e r 
s ta te  la w s  w h e r e  t l id r e - f e  n o o th e r p r o v is io n  fo r t h e i r  p ro s e c u t io n ;

(4 ) a d m in is t e r  s ta te  le g a l s e rv ic e s  ( in c lu d in g  th e  fu r n is h in g  o f 
w r i t t e n  le g a l o p in io n s  to  th e  g o v e rn o r , th e  le g is la tu r e , a n d  a l l s ta te  
o f f ic e rs  a n d  d e p a r tm e n ts  a s th e  g o v e rn o r d ir e c ts ) , a n d  g iv e  le g a l a d v ic e  
on a la w , p ro p o s e d  la w  o r p ro p o s e d  le g is la t i v e  m e a s u re  u p o n  re q u e s t b y  

th e  le g is la t u r e  o r a m e m b e r o f th e  le g is la tu r e ;
(5 ) d r a f t  le g a l in s t r u m e n t s  fo r th e  s ta te ;
(6 ) m a k e  a r e p o r t to  th e  le g is la t u r e , th r o u g h  th e  g o v e rn o r , a t  ea ch 

r e g u la r  le g i s la t iv e  s e s s io n

(A ) o f th e  w o r k  a n d  e x p e n d i tu r e s  o f th e  o f f ic e , a n d

(B ) on n ee d e d le g is la t io n  o r a m e n d m e n ts  to  e x is t in g  la w ; a n d
(7 ) p e r fo rm  a l l o th e r d u t ie s  r e q u i r e d  b y  la w  o r w h ic h  u s u a l ly  p e r ta in  

to  th e  o ff ic e  o f a t t o r n e y  g e n e ra l in  a s ta te ;
(8 ) p re p a re , p u b l is h  a n d  re v is e  as i t  b e com e s u s e fu l o r n e c e s s a ry to  

do so a n  in f o rm a t io n  p a m p h le t o n la n d lo r d  a n d  t e n a n t r ig h t s  a n d  th e  
m e a n s  o f m a k in g  c o m p la in ts  to  a p p r o p r ia te  p u b l ic  a g e n c ie s  c o n c e rn in g  
la n d lo r d  a n d  t e n a n t r ig h t s ; th e  c o n te n ts  o f th e  p a m p h le t a n d  a n y - 
re v is io n  s h a l l b e a p p ro v e d  b y  th e  D e p a r tm e n t o f L a w , d iv is io n  o f c o n ­
s u m e r p r o te c t io n , b e fo re  p u b l ic a t io n . (§ 9 -1 -5  A C L A  1 94 9 ; a m  § 1 ch 
1 28 S L A  1 9 5 9 ; § 9 c h  64 S L A  1 9 5 9 ; a m  § 1 ch 8 S L A  1976 )

NOTES TO DEC IS IO NS

Pow e rs nnd du tie s a re those 
asc rib ed a l comm on lnw . —  Th is section 
indicates th a t the office o f the attorney 
general is to function w ith  those powers 
and duties norm a lly ascribed to i t a t

common law. Public Defender Agency v. 
Superior Court, Sup. Ct. Op. No. 1140 (F ile 
No. 2071), 534 P.2d 947 (1975).

U n d er the com m on  law, an attorney 
general is em pow ered to bring  nny



§ 12.45.120 § 12.45.130 C o d e  o f  C r i m i n a l  P r o c e d u r e § 12.45.150

12.45.060 — 
loss called by the

lied or otherwise

r recording, or a 
verbatim recital 

. of the state and 
oral statement.

p. 833 (M e No. 1288),

defect excluding  
'dure. [Repealed, 
S 12.47.]

d em eanors for  
s held to answer 
jured by the act 
i, the crime may

bile in the execu-

ch 8 SLA 1971)

io omission is not one
0 the private citizen 
o f the c iv il compro- 
nent o f the claim for 
n the accident cannot
1 for a viola tion of its 
e, Sup. Ct. Op. No. 
585 P.2d 878 (1978).

S ec . 12.45.130. A c k n o w le d g m e n t o f  sa tis fa c tio n  by  injured  
p arty . If the party injured appears before the court in which the defen­
dant is bound to appear, at any tim e before trial, and acknowledges in 
writing that satisfaction has been received for the injury, the court 
mav, on paym ent of the costs incurred, order the prosecution dism issed  
and the defendant discharged. The order is a bar to another prosecution 
for the sam e crime. (§ 6.14 ch 34 SLA 1962)

NOTES TO DEC IS IO NS

The c rim e o f le a v in g the scene o f an 
acc id en t is not amenable to c iv il compro­
mise. Hensel v. State, Sup. C t. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).
The act cons titu ting the crime o f leaving 

the scene of on acc.denl is the fa ilu re to 
stop r.nd make the necessary exchanges o f 
in fo rm ation or assislar.ee n fle r the acci­

dent has occurred. This omission is not one 
which causes ;n ju ry to the private citizen 
w ith in the meaning o f Ihe c iv il compro­
mise statutes. Settlement o f the clnim for 
in ju ries resu lting from the accident cannot 
settle the state's claim for a vio la tion o f its 
laws. Hensel v. State, Sup. Ct. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).

S ec . 12.45.140. C om p rom ise  or s ta y  u p o n  com p rom ise b y  
o th er  m ea n s p ro h ib ited . A crime may not be compromised or the 
prosecution or punishm ent upon a compromise dismissed or stayed  
except as provided by law. (§ 6.15 ch 34 SLA 1962)

NOTES TO DEC IS IO NS

The c rim e o f le a v in g the scene o f an 
acc id en t is no l amenable to c iv il compro­
mise. Hensel v. S late, Sup. C t. Op. No. 
1755 (F ile No. 3719), 585 P.2d 878 (1978).
The act cons titu ting the crime o f leaving 

the Beene o f on nccident is the fa ilu re to 
stop nnd make the necessary exchanges o f 
in fo rm ation or assistance n fle r the ncci­

dent has occurred. This omission is not one 
which causes ip ju ry to the priva te citizen 
w ith in the menning o f the c iv il compro­
mise statutes. Settlement o f the claim for 
in ju ries resu lting from the uccident cannot 
settle the slate ’s cla im for a vio la tion o f its 
luws. Hensel v. Slate, Sup^Q t. Op. No. 
1755 (F ile No, 3719), 585 P.2d 87841978).

^  S ec . 12.45.150. O rd er for p r iv a te  p ro sec u to r  to p ay  co sts  fc 
m a lic io u s  p ro sec u tio n  w ith o u t p ro b n b le  cau se .-^ he namejaLefper- 
son who voluntarily appears before a judge, m agistrate or grand jury 
to prosecute a person in a criminal action, either for a misdemeanor or 
felony, shall be endorsed upon the complaint, information, or indict­
m ent as a private prosecutoi. If  it is found by a judge, m agistrate or 
court trying the action or hearing the proceeding that the prosecution 
is m alicious or w ithout probable cause, those facts shall be entered  
upon the record in the action or proceeding by the judge, m agistrate or, 
court. Upon m aking the entry, the judge, m agistrate or court shall 

m ediatelvrender^ judgm ent against the private prosecutofTor"the > 
cos^ an d ^ 3isb u rsem en ts,o f the action or proceeding, which may be 
enforced by execution'in  the sam e m anner as a judgm ent in a civil 
action. (§ 6.16 ch 34 SLA 1962; am § 16 ch 8 SLA 1971)
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DEBMtKTMENT OF LAW

O F F I C E  O F  T H E  A  T T O R N E Y  G E N E R A  L

f o  a | ^  {Vve w \

STEVE COYVPER, GOVERNOR

POUCH K  -  STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

A p r i l  9, 1987

T h e  H o n o r a b l e  J o h n  S u n d  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Re: H o u s e  B i l l  121

D e a r  R e p r e s e n t a t i v e  Sund:

I w a s  p l e a s e d  to see t h a t  H B  121 ( r e p e a l i n g  
A S  1 2 . 4 5 . 1 5 0 )  p a s s e d  t h e  H o u s e  y e s t e r d a y .  I a m  c o n c e r n e d ,  
h o w e v e r ,  a b o u t  so m e  a p p a r e n t  m i s c o n c e p t i o n s  w h i c h  m a y  h a v e  a r i s e n  
d u r i n g  d e b a t e  o n  t h e  bill. A s  s t a t e d  in t h e  b i l l ' s  t r a n s m i t t a l  
le t ter, it is o u r  p o s i t i o n  t h a t  t h e r e  is n o  s u c h  t h i n g  as a 
" p r i v a t e  p r o s e c u t o r "  in the S t a t e  o f  A l a s k a .  B e c a u s e  it i?. 
p o o r l y  d r a f t e d  a n d  c o n f u s i n g  on  th i s  p o i n t ,  A S  1 2 . 4 5 . 1 5 0  s h o u l d  
b e  r e p e a l e d .  R e p e a l  of th i s  s t a t u t e  w o u l d  n o t  r e m o v e  or  r e d u c e  
a n y  p o w e r s  w h i c h  c i t i z e n s  ncvT have, i t  w o u l d  m e r e l y  e l i m i n a t e  a 
s o u r c e  of c o n f u s i o n .

M o r e  i m p o r t a n t l y ,  I w a s  s u r p r i s e d  to h e a r  t h a t  some 
l e g i s l a t o r s  a p p a r e n t l y  b e l i e v e  t h a t  p e r m i t t i n g  p r i v a t e  p e r s o n s  to 
p r o s e c u t e  c r i m i n a l  a c t i o n s  w o u l d  b e  g o o d  s o c i a l  p o l i c y  a n d  in the 
p u b l i c  i n t e r e s t .  In m y  view, t h e  p o w e r  to  c r i m i n a l l y  p r o s e c u t e ,  
to c a u s e  s o m e o n e  to  be  c h a r g e d ,  a r r e s t e d ,  a n d  b r o u g h t  t o  trial, 
is o n e  t h a t  s h o u l d  n o t  b e  i n f l u e n c e d  b y  p e r s o n a l  d i s p u t e s  a n d  
p r i v a t e  a n i m o s i t i e s .  I n s t e a d ,  t h a t  p o w e r  o u g h t  to  b e  e x e r c i s e d  
b y  an  o b j e c t i v e  p r o s e c u t o r ,  w h o  is b o u n d  b y  t h e  c a n o n s  of 
p r o f e s s i o n a l  e t h i c s  and t h e  r u l e s  of court.

A S  1 2 . 4 5 . 1 5 0  is a m i s l e a d i n g  s t a t u t e  w h i c h  has, u n t i l  
now, p r i m a r i l y  b e e n  u s e d  for f i l i n g  p r i v a t e  c r i m i n a l  c h a r g e s  
a g a i n s t  p o l i c e  a n d  p r o s e c u t o r s  in K e n a i .  If H B  121 is n o t  
p a s s e d  (th e r e b y  s t r e n g t h e n i n g  t h e  p e r c e p t i o n  t h  it a n y  p r i v a t e  
c i t i z e n  is f r e e  to fi l e  c r i m i n a l  c h a r g e s  as h e  or  she se e s  f i t ) , 
I p r e d i c t  t h a t  t h e  s t a t u t e  w i l l  b e  u s e d  w i t h  i n c r e a s i n g  f r e q u e n c y  
a g a i n s t  a l l  t y p e s  of g o v e r n m e n t  o f f i c i a l s — state, f e d e r a l ,  a n d  
l o c a l — w h o  i n c u r  t h e  d i s p l e a s u r e  of p r i v a t e  i n d i v i d u a l s .  
" P r i v a t e "  p r o s e c u t i o n s  w o u l d  a l s o  t e n d  t o  c l o g  t h e  c r i m i n a l  
c o u r t s  w i t h  t h i n g s  s u c h  as p r i v a t e  b o u n d a r y  d i s p u t e s  (criminal  
t r e s p a s s ) , b r e a c h e s  of c o n t r a c t  ( c r i m i n a l  f r a u d ) , a n d  c o u l d  
c o n c e i v a b l y  g i v e  p e r s o n s  l e gal r e m e d i e s  t h a t  w e r e  n e v e r  i n t e n d e d  
u n d e r  A l a s k a ' s  l a n d l o r d - t e n a n t  laws.

03-C5LH



R e p r e s e n t a t i v e  J o h n  Sund A p r i l  9 ,  1 9 8 7
P a g e

C r i m i n a l  a c t i o n s  c o u l d  a l s o  b e  f i l e d  a g a i n s t  
l e g i s l a t o r s  a n d  j u d i c i a l  o f f i c e r s  u n d e r  b r o a d l y - w o r d e d  c r i m i n a l  
s t a t u t e s  s u c h  a s  A S  1 1 . 5 6 . 8 5 0  (offi c i a l  m i s c o n d u c t )  or 
A S  3 9 . 5 0 . 0 9 0  ( c o n f l i c t  of i n t e r e s t ) .  A l t h o u g h  t h e  c o n c e p t  of 
l e g i s l a t i v e  a n d  j u d i c i a l  i m m u n i t y  m a y  u l t i m a t e l y  be a s h i e l d  
a g a i n s t  c o n v i c t i o n ,  it w i l l  n o t  p r o t e c t  a g a i n s t  u n f a i r  cha r g e s ,  
a n d  t h e  a t t e n d a n t  p u b l i c i t y  c a n n o t  h e l p  b u t  d e c r e a s e  p u b l i c  
c o n f i d e n c e  in o u r  g o v e r n m e n t .

I u r g e  y o u  a n d  y o u r  c o l l e a g u e s  to  a g a i n  p a s s  HB 121 on 
r e c o n s i d e r a t i o n  so t h a t  t h e  S e n a t e  c a n  e x p e d i t i o u s l y  c o n s i d e r  
t h i s  l e g i s l a t i o n .

V e r y  t r u l y  yo u r s ,

ifyjtirace B e r g  S c h a i b l e  
V  A t t o r n e y  G e n e r a l

G B S : D J G : s o - 15



REQUEST

STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE m . . .

B i l l  v e r s i o n :  H B  1 2 1

■ P u b l i s h e d  D a t e :  2 / 1 1 / 8 7

FISCAL DETAIL

Dill/Resolution N o .: Law L og 7 7 3 -8 7 ~ 0 0 6 7  
Title: An A c t  r e p e a l i n g  a  p r o v i s i o n
r e la t e d  t o  p aym en t o f  c o s t s  by______

ir iv a t e  p r o s e c u t o r ______________________
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Requestor
Office of Management and Budget
Impacted Agency(ies) page 1 of — i —. 9/16/86
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TOTAL

- 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
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For Bill/Resolution N o .______________ hb 121
P a g e  2  o f  2  

2 / 1 1 / 8 7

T h i s  b i l l  r e p e a l s  AS 1 2 . 4 5 . 1 5 0 ,  w h i c h  p r o v i d e s  t h a t  m a l i c i o u s  
a c c u s a t i o n s ,  o r  t h o s e  l a c k i n g  p r o b a b l y  c a u s e ,  w i l l  s u b j e c t  t h e  
c o m p l a i n a n t  t o  i m m e d i a t e  j u d g m e n t  " f o r  t h e  c o s t s  o f  d i s b u r s e m e n t s  o f  t h e  
a c t i o n . "  T h i s  s t a t u t e ,  d r a f - t e d  i n  1 9 0 0 ,  h a s  a l s o  c r e a t e d  c o n f u s i o n  i n  
l a y  p e r s o n s  a s  t o  t h e i r  i n d e p e n d e n t  a u t h o r i t y  t o  f i l e  p r i v a t e  c r i m i n a l  
a c t i o n s .  T h i s  a u t h o r i t y  s i m p l y  d o e s  n o t  e x i s t  i n  A l a s k a .  B o t h  t h e  
D e p a r t m e n t  o f  L aw  a n d  t h e  A l a s k a  C o u r t  S y s t e m  a r e  r e c o m m e n d i n g  r e p e a l  o f  
t h e  s t a t u t e  d u e  t o  t h e  c o n f u s i o n  a n d  t h e  c o s t  i n v o l v e d  w h e n  l a y  p e r s o n s  
a t t e m p t  t o  b r i n g  c o m p l a i n t s  a s  " p r i v a t e  p r o s e c u t o r s . "

page 2 of 2





S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  G O V E R N O R

J o  X BA U

F e b r u a r y  10 1 1287

Th e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  w o u l d  p r o h i b i t  
t h e  " c i v i l  c o m p r o m i s e "  o f  c r i m i n a l  c a s e s  a r i s i n g  from 
d o m e s t i c  v i o l e n c e  s i t u a t i o n s .  Th i s  p r o p o s e d  l e g i s l a t i o n  was 
r e q u e s t e d  by the C o u n c i l  on  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  
A s s a u l t  a n d  is s u p p o r t e d  b y  the A l a s k a  N e t w o r k  o n  D o m e s t i c  
V i o l e n c e  and .Cr»vU al A s s a u l t .

U n d e r  e x i s t i n g  l a w  (AS 1 2 . 4 5 . 1 2 0  —  1 2 . 4 5 . 1 4 0 ) ,  a
m i s d e m e a n o r  c r i m e  for w h i c h  the i n j u r e d  p a r t y  has a c i v i l  
r e m e d y  may, e x c e p t  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  be o r d e r e d  
d i s m i s s e d  b y  the c o u r t  i f  the d e f e n d a n t  a n d  the v i c t i m  r e a c h  
a c i v i l  c o m p r o m i s e  (in o t h e r  words, if the d e f e n d a n t  pa y s  
t he v i c t i m  m o n e y  in r e c o m p e n s e ) . T h i s  b i l l  a m e n d s  
A S  12.45. 120 to a d d  c r i m e s  that a r i s e  f r o m  a d o m e s t i c  
v i o l e n c e  s i t u a t i o n  to the li s t  of c r i m e s  t h a t  m a y  n o t  be 
c i v i l l y  c o m p r o m i s e d .

A l a s k a ' s  c i v i l  c o m p r o m i s e  statute, o r i g i n a l l y  a d o p t e d  in 
1900, is m o d e l l e d  u p o n  a n  1813 N e w  Y o r k  s t a t u t e .  T h e  
s t a t u t e  a p p a r e n t l y  w a s  b a s e d  on the b e l i e f  t h a t  t h e r e  are 
so m e  m i n o r  c a s e s  (such as libel, t r e s p a s s ,  or  s i m p l e  
a s s a u l t )  that, w h i l e  t e c h n i c a l l y  p u b l i c  o f f e n s e s ,  are, in 
r e a l i t y ,  p r i m a r i l y  p r i v a t e  d i s p u t e s  b e t w e e n  t w o  p a r t i e s .  In 
s u c h  c a s e s ,  i t  w a s  b e l i e v e d ,  the p u b l i c  i n t e r e s t  w o u l d  be 
b e t t e r  s e r v e d  if t h e  p a r t i e s  c o u l d  r e a c h  an a m i c a b l e  
r e s o l u t i o n  o f  t h e i r  p r i v a t e  d i s p u t e  o u t s i d e  o f  the 
c o u r t r o o m .  A l t h o u g h  s u c h  p r o v i s i o n s  w e r e  w i d e s p r e a d  a t  the 
t u r n  o f  t he c e n t u r y , m a n y  states, i n c l u d i n g  N e w  York, h a v e
s i m ^ s ^ ' e p e a J L e d  thjsir^eivi 1 c o m p r o m i s e  s t a t u t e s .  T h p r p  arp
p n i ^  a b o u t  15 s t a t e s ^  i n c l u d i n g  A l a s k a ^  w h i c h  n o w  r e t a i n  
s M e  f o r m  o f  oi^iir'dompromise statute. * '----------------

U n f o r t u n a t e l y ,  in r e c e n t  y e a r s  the c i v i l  c o m p r o m i s e  s t a t u t e  
h a s  b e e n  u s e d  b y  a b u s i v e  s p o u s e s  as an e a s y  a n d  c h e a p  w a y  of 
o b t a i n i n g  the d i s m i s s a l  of c r i m i n a l  c h a r g e s  p e n d i n g  a g a i n s t  
them. In  the r e c e n t  c a s e  o f  S t a t e  v. N e l l e s , 713 P . 2d 806 
(Alaska App. 1986) , the A l a s k a  C o u r t  of  A p p e a l s  u p h e l d  a 
F a i r b a n k s  j u d g e ' s  d e c i s i o n  to d i s m i s s  c r i m i n a l  c h a r g e s  
a g a i n s t  a m a n  w h o  h a d  s t r u c k  his g i r l f r i e n d  in the face
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w i t h  h i s  fist, i n j u r i n g  h e r  a n d  r e q u i r i n g  s t i t ches. 
N o n e t h e l e s s ,  the c o u r t  e x p r e s s e d  c o n c e r n  " t h a t  d o m e s t i c  
a s s a u l t s  n o t  go u n p u n i s h e d  m e r e l y  b e c a u s e  the v i c t i m s  w i s h  
to w i t h d r a w  t h e i r  c o m p l a i n t s  in the h o p e  t h a t  no  f u r t h e r  
a b u s e  w i l l  o c c u r . "  713 P . 2d at 810. T h e  c o u r t  w a s  
u n w i l l i n g  t o  j u d i c i a l l y  c r e a t e  an a d d i t i o n a l  e x c e p t i o n  to 
the c i v i l  c o m p r o m i s e  s tatute, h o w e v e r .  T h e  c o u r t  stated:

T h e  s t a t u t e ,  in its c u r r e n t  form, d o e s  n o t  e x e m p t  
d o m e s t i c  d i s p u t e s .  A m e n d m e n t  to  c r e a t e  a d d i t i o n a l  
e x c e p t i o n s  is c l e a r l y  a m a t t e r  o f  l e g i s l a t i v e , 
r a t h e r  t h a n  j u d i c i a l ,  c o ncern.

713 P . 2d at 810; f o o t n o t e  omi t t e d .

In r e c e n t  y e a r s ,  t h e r e  h a s  b e e n  an i n c r e a s i n g  a w a r e n e s s  in 
our s o c i e t y  o f  the p e r v a s i v e  p r o b l e m  o f  d o m e s t i c  v i o l e n c e :  
the p h y s i c a l  and s e x u a l  a b u s e  o f  w o m e n ,  c h i l d r e n ,  a n d  the 
e l d e r l y .  I n  1980, t h e  A l a s k a  l e g i s l a t u r e  a d o p t e d  a t o u g h  
n e w  d o m e s t i c  v i o l e n c e  law th a t  a l l o w s  t h e  v i c t i m  o f  d o m e s t i c  
v i o l e n c e  to g o  to c o u r t  to o b t a i n  a r e s t r a i n i n g  o r d e r  for 
p r o t e c t i o n  a g a i n s t  an a b u s i v e  s p o u s e  or f a m i l y  m e m b e r  
(AS 2 5 . 3 5 . 0 1 0  —  2 5 . 3 5 . 0 6 0 ) .  U n d e r  c e r t a i n  c i r c u m s t a n c e s , 
v i o l a t i o n  o f  s u c h  a c o u r t  o r d e r  is a c r i m e  (see, e.g., 
A S  1 1 . 6 1 . 1 2 0 ( a ) (6)). B e c a u s e  o f  the n e e d  to p r o t e c t  v i c t i m s  
f r o m  d o m e s t i c  abuse, the l e g i s l a t u r e  a m e n d e d  the s t a t e ' s  
c r i m i n a l  p r o c e d u r e  c o d e  in 1978 t o  a l l o w  a p e a c e  o f f i c e r  to 
a r r e s t  a n  o f f e n d e r  for c e r t a i n  t y p e s  o f  d o m e s t i c  crimes, 
e v e n  if t h e  c r i m e  w a s  a m i s d e m e a n o r  n o t  c o m m i t t e d  in the 
o f f i c e r ' s  p r e s e n c e .  T h i s  is a n  e x c e p t i o n  to the g e n e r a l  
rule. S e e  A S  1 2 . 2 5 . 0 3 0 ( b ) .

B a t t e r e d  w i v e s ,  y o u n g  c h i l d r e n ,  a n d  e l d e r l y  p a r e n t s  are 
o f t e n  in an  e x t r e m e l y  p r e c a r i o u s  p o s i t i o n .  T h e  v i c t i m  m a y  
be d e p e n d a n t  u p o n  t h e  o f f e n d e r  for food, she l t e r ,  and 
e m o t i o n a l  s u p p o r t ,  a n d  m a y  t h e r e f o r e  b e  p a r t i c u l a r l y  
v u l n e r a b l e  t o  t h r e a t s  or  c o e r c i o n .  In r e c e n t  years, s t a t e  
p r o s e c u t o r s  h a v e  h a n d l e d  s e v e r a l  h o m i c i d e  and f e l o n y  a s s a u l t  
c a s e s  w h e r e  the v i c t i m s  had b e e n  r e p e a t e d l y  b e a t e n  by t h e i r  
h u s b a n d s  or  b o y f r i e n d s .  In s o m e  o f  t h e s e  cases, c r i m i n a l  
c h a r g e s  h a d  b e e n  filed, o n l y  t o  be l a t e r  d i s m i s s e d  at the 
v i c t i m ' s  r e q u e s t .  It m a k e s  l i t t l e  s e n s e  to t o u g h e n  the  
s t a t e ' s  c i v i l  a n d  c r i m i n a l  laws a g a i n s t  d o m e s t i c  v i o l e n c e  on  
one h a n d  but, on  the o t h e r  h a n d ,  to c o n t i n u e  to a l l o w  
a b u s e r s  to p r e s s u r e  t h e i r  v i c t i m s  in t o  " c i v i l l y  
c o m p r o m i s i n g "  the c h a r g e s  a g a i n s t  them.
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T h i s  b i l l  r e c o g n i z e s  t h a t  w e  h a v e  a n  o b l i g a t i o n  to p r o t e c t  
t h o s e  w h o  are too y o u n g ,  t o o  old, o r  t o o  e m o t i o n a l l y  
v u l n e r a b l e  to b e  a b l e  t o  e f f e c t i v e l y  p r o t e c t  t h e m s e l v e s .  
T h e  a b u s e  of w o m e n ,  c h i l d r e n ,  a n d  the e l d e r l y  is a n  o f f e n s e  
a g a i n s t  e v e r y  m e m b e r  o f  a c i v i l i z e d  s o c i e t y ;  it is 
e m p h a t i c a l l y  n o t  a " p r i v a t e  d i s p u t e "  for w h i c h  a c i v i l
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R E V I S E D

A M E N D M E N T # !

O f f e r e d  in t h e  H o u s e  

To: H B  122

B y  G r u e n b e r g  & 

T a y l o r

P a g e  1, l i n e  19

D e l e t e  "(4) l a r c e n o u s l y ^ 11 a n d  i n s e r t  "[(4) L A R C E N O U S L Y ] " 

R e n u m b e r  f o l l o w i n g  s e c t i o n  a c c o r d i n g l y .

C o m m e n t :  I n  a p p r o p r i a t e  cases, t h e  c o u r t  s h o u l d  h a v e  t h e

a u t h o r i t y  t o  a l l o w  c i v i l  c o m p r o m i s e s  o f  p e t t y  l a r c e n i e s ,  

i n c l u d i n g ,  f o r  e x a m p l e ,  s h o p l i f t i n g s .  L a r c e n i e s  u n d e r  $500 

a n d  t h e f t  o f  c r e d i t  c a r d s  a r e  m i s d e m e a n o r s  a n d  c o u l d  b e  

c i v i l l y  c o m p r o m i s e d  if t h e  a m e n d m e n t  is a d o p t e d .



A M E N D M E N T  #2

O f f e r e d  in t h e  H o u s e  

TO: H B  122

P a g e  1, l i n e  20, f o l l o w i n g  11 (5)":

I n s e r t  " in a c a s e  i n v o l v i n g  a m i s d e m e a n o r  c h a r g e

u n d e r  A S  11^41, c r i m i n a l  t r e s p a s s  CAS 1 1 . 4 6 . 3 2 0  - . 3 3 0 ) .  
. -

harassment//#AS 11.61. 1 2 0 ) ,  o r  s i m i l a r  m u n i c i p a l  

c^r^in^nce^ w h i c h  w a s  c o m m i t t e d  "

T

<SK=~Cj}_



R E V IS E D

O f f e r e d  in  t h e  H o u s e  B y  G r u e n b e r g

TO: H B  122

P a g e  1, l i n e  11, f o l l o w i n g  "Acti o n . "

I n s e r t  "(a)"

P a g e  1, a f t e r  l i n e  28 insert:

" S e c t i o n  2. A S  1 2 . 4 5 . 1 2 0  is a m e n d e d  b y  a d d i n g  a n e w

s u b s e c t i o n  t o  read:

(b) N d l f ' w i t h s t a n d i n g  A S  2 4 . 4 5 . 1 2 0 ( a ) ( 5 )  t h e  c o u r t  m a y  

a c c e p t  a c i v i l  c o m p r o m i s e  to a c r i m e  o t h e r w i s e

s, if t h e  c o u r t  m a k e s  f i n d i n g s  b a s e d  on c l e a r

a n d  c o n v i n c i n g  e v i d e n c e  that:

(1) t h e  v i c t i m  "and d e f e n d a n t  a r e  e n g a g e d  i n  a

/divorce c a s e  in w h i c h  b o t h

a r e  r e p r e s e n t e d ^  b y  i n d e p e n d e n t  c o u n s e r > ^ a n d  b o t h  

c o u n s e l  h a v e  j o i n t l y  p e t i t i o n e d  t h e  c o u r t  to

a c c e p t  t h e  c o m p r o m i s e ,

(2) b o t h  p a r t i e s  a r e  a w a r e  o f  t h e  c o n s e q u e n c e s  of 

t h e  p r o s e c u t i o n  of the c r i m i n a l  c h a r g e ,  a n d  t h e  

c o n s e q u e n c e s  o f  a d i s m i s s a l ,

(3) t h e r e  is n o  d u r e i s  or* c o e r c i o n  of t h e  v i c t i m ,  

and;

(4) t h e r e  is n o  n e e d  to' p r o t e c t ( t h e ^ v i c t i m  p t  

t h e  p u b l i c  b y  p r o s e c u t i n g  t h e  c r i m i n a l  c h a r g e . "
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M E M O R A N D U M  

4 / 1 4 / 8 7  

TO:

FROM:

RE:

* * * * * * *  M a x  s a y s  t h a t  t h e  f l o o r  b a t t l e  w i l l  b e  o v e r  a d o p t i n g  
t h e  J u d i c i a r y  C o m m i t t e e  CS - h e  w i l l  m o v e  it * * * * * * * * *
A f t e r  t h a t  i s  d e c i d e d ,  M a x  w i l l  h a v e  a m e n d m e n t s  re  d i v o r c e .

H B  122 ( R u l e s / G o v e r n o r )  A n  A c t  r e l a t i n g  to t h e  a u t h o r i t y  
t o  c o m p r o m i s e  c e r t a i n  m i s d e m e a n o r s

Status: H o u s e  F l o o r

J u d i c i a r y  h e a r d  H B  122 2/18, 2/26, 3/3

T e s t i f i e d :  B a r b a r a  M i k i l o s ,  C o u n c i l  o n  D o m e s t i c  V i o l e n c e
a n d  S e x u a l  A s s a u l t  
M a r g o t  Dick, S h e l t e r s  N e t w o r k  
G a y l e  H o r e t s k i ,  L a w  - P r o s e c u t i o n

J u d i c i a r y  p a s s e d  o u t  CS

J u d i c i a r y  CS: D e l e t e d  " l a r c e n o u s l y "  as t y p e  o f  c r i m e
t h a t  c a n n o t  b e  c i v i l l y  c o m p r o m i s e d  - a l l o w i n g  c o m p r o m i s e  f o r  
larceny.

Issue: G r u e n b e r g  w a n t s  t o  a d d  e x c e p t i o n s  t o  t h e
e x c e p t i o n  i.e. s i t u a t i o n s  w h e r e  c i v i l  c o m p r o m i s e  c a n  o c c u r  
b e t w e e n  f a m i l y  m e m b e r s  w h o  a r e  in d i v o r c e  p r o c e e d i n g s .  (See 
n e w s p a p e r  f r o m  U l m e r  re  m u r d e r s  in f a m i l i e s  w h o  a r e  in d i v o r c e  
p r o c e e d i n g s ) .

F i n a n c e  C o m m i t t e e  (by o n e  vote) a d o p t e d  o r i g i n a l  b i l l  
( r e j e c t i n g  J u d i c i a r y  CS)

T e s t i m o n y  f o r  t h e  bill:
T h e  o n l y  t h i n g  b a t t e r e r s  s e e m  t o  c o n s i s t e n t l y  r e s p o n d  t o  

is g e t t i n g  i n t o  s e r i o u s  t r o u b l e  w i t h  t h e  law. T h i s  s e e m s  t o  
b e  t h e  only a p p r o a c h  t h a t  r e a l l y  g i v e s  t h e m  t h e  m e s s a g e  t h a t  
s o c i e t y  does n o t  a p p r o v e  of  t h e i r  actions. T o o  f r e q u e n t l y ,  
t h e  v i c t i m  w i l l  d r o p  t h e  c h a r g e s ,  c i v i l l y  c o m p r o m i s e  t h e  c a s e

R e p . J  o h n J u n / ^ _

J. H a r t l e / / ^ ^

H B  122 C i v i l  c o m p r o m i s e



a n d  s t a r t  t h e  c y c l e  o f  b e h a v i o r  again.

T e s t i m o n y  a g a i n s t  t h e  bill:
T a k e s  a w a y  a n  a b i l i t y  of  p e o p l e  t o  s e t t l e  t h e i r  o w n  

d i s p u t e s  v o l u n t a r i l y .

T e s t i m o n y  f o r  r e m o v i n g  " l a r c e n o u s l y : "
G i v e s  a p e r s o n  w h o  h a s  b e e n  r o b b e d  a t o o l  f o r  g e t r i n g  h i s  

o r  h e r  m o n e y  b a c k  e.g. " m a k e  m e  w h o l e  a n d  I w i l l  c o m p r o m i s e  
o u t  o f  c o u r t . "  O t h e r w i s e  it d o e s n ' t  d o  t h e  t h i e f  a n y  g o o d  to 
m a k e  t h e  v i c t i m  wh o l e .

T e s t i m o n y  a g a i n s t  r e m o v i n g  " l a r c e n o u s l y : "
A l l o w s  a c r i m i n a l  t o  m a i n t a i n  a p a t t e r n  o f  b e h a v i o r ,  i.e. 

s t e a l i n g  a n d  c o m p r o m i s i n g ,  w i t h o u t  i n v o l v i n g  l a w  e n f o r c e m e n t .
A  p o n v i c t i o n  f o r  l a r c e n y  is u s a b l e  in  c o u r t  a g a i n s t  an  
a c c u s e d  c r i m i n a l .



A L A S K A  W O M E N ’ S  L O B B Y
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F e b r u a r y  1 8 ,  1 9 8 7

H o n o r a b l e  J o h n  S u n d ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  

P . O .  B o x  V  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  C h a i r m a n  S u n d  a n d  m e m b e r s  o f  t h e  c o m m i t t e e :

T h e  A l a s k a  W o m e n ' s  L o b b y  w o u l d  l i k e  t o  e x p r e s s  o u r  

c o n t i n u i n g  s u p p o r t  f o r  l e g i s l a t i o n  w h i c h  w o u l d  p r o h i b i t  

t h e  c i v i l  c o m p r o m i s e  o f  c r i m i n a l  c a s e s  w h i c h  a r i s e  f r o m  

d o m e s t i c  a s s a u l t .

I t  l i a s  b o o n  p o l i c y  i n  m a n y  a r e a s  o f  t h e  s t a t e  t o  t a k e  

d o m e s t i c  a s s a u l t  c a s e s  t o  c o u r t  e v e n  i f  t h e  v i c t i m  c h a n g e s  

h e r / h i s  m i n d  b u t  t h e  s t a t u t e s  m u s t  b a c k  u p  t h i s  p o l i c y .

P r o f e s s i o n a l s  b e l i e v e  t h a t  n e a r l y  a l l  s u c h  v i c t i m s  a r e  

p h y s i c a l l y  o r  e m o t i o n a l l y  c o - e r c e d  i n t o  d r o p p i n g  t h e  c h a r g e s .

C i v i l  c o m p r o m i s e  i s  n o t :  a p p r o p r i a t e  i n  d o m e s t i c  v i o l e n c e  

c a s e s  a s  i t  i s  v e r y  i m p o r t a n t  t o  g e t  t h e  o f f e n d e r  i n t o  

t r e a t m e n t  i n  o r d e r  t o  a v o i d  s u b s e q u e n t  o f f e n s e s .

H B  1 2 2  r c c o g n i / . e s  t h a t  s o c i e t y  m u s t  s o m e t i m e s  i n t e r v e n e  

t o  p r o t e c t  v u l n e r a b l e  p e r s o n s  w h o  m a y  b e  u n a b l e  t o  p r o t e c t  

t h e m s e l v e s .

W e  a r e  w h o l e - h e a r t e d l y  s u p p o r t i v e  o f  t h i s  i m p o r t a n t  l e g i s l a t i o n  

a n d  w o u l d  u r g e  i t ' s  s p e e d y  p a s s a g e .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l y ,

S h e r r i e  M a r k i n v G o l l  

A l a s k a  W o m e n ' s  L o b b y
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STEVE COWPEK GOVERNOR

PUBLIC DEFEXDEK AGEXCY /

/ 900 W. 5TH AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (807) 279-7SA1

March 17, 1987

Mark Handley
Alda to Representative Gruenberg 
P.O. Box V
Juneau, Alaska 99811 

Dear Mark:

Thank you for requesting my Input on Representative Gruenberg's 
amendment to HB 122 regarding civil compromise of misdemeanors.

It 1s my understanding that Reoresentatlve Gruenberg's amendment would 
allow theft and concealment of merchandise cases to be civilly 
compromised If they are misdemeanors. There are a number of theft 
offenses which would he part.1r.ul arly amenable to civil compromise. For 
example, theft of services, AS 11.46,200 Includes absconding without 
paying for hotel or restaurant services* If a defendant in one of these 
cases were to pay the hotel or restaurant for the services rendered and 
were perhaps to provide additional compensation for the time and effort 
spent 1 n processing the charges, the criminal justice system would be 
relieved of this class of cases.

Another c l a s s i f i c a t i o n ^  "theft casks which might be amenable to 
compromise are those involving “theft of lost or mislaid property, AS 
11.46.160, In these cases, a person is charged with theft if he finds 
mislaid property and keeps that property rather than attempting to 
restore it to the owner. In a case of this sort, if the property were 
eventually returned to the owner and other compensation or services 
rendered by the defendant to the owner's satisfaction, the criminal 
justice system could b# relieved of processing this typo of case.

A third classification of theft cases which might appropriately allow 
civil compromise are these involving theft of merchandise from a store. 
Again, if a defendant were to -eturn the merchandise and perhaps 
volunteer to do yard work or Janitorial work for the owner of the store, 
this type of case might appropriately be removed from the criminal 
justice system.

It 1s my understanding that the state's position is to continue to 
obtain formal theft convictions In order to assure that a prior record 
Is available for Impeachment purposes should trials on other criminal 
offenses arise 1n the future. However, some theft cases are resolved
prior to pollc# involvement or charges being filed 1f the victim 1a able
to obtain the return of his property before the police are called. In
those cases, the state never has 1nvolv w m u h L anU m u priur uuuv lotion



exists., Representative Gruenberg's proposed amendment w i n  simply allow 
the same type uf resolution snort or criminal Justice proceedings at a 
later stage of the case.

In a time of declining oil revenues, 1t will be Important to focus 
judicial, prosecution and public defense resources on those offenses 
which truly require formal prosecution, conviction and incarceration.
The civil compromise statute will apply only to mis^mejmjoti^lffenses 

Tlnvolvlng less than $500 of_proj.e.rty or ser vic es ./ If the vlctim'ts—‘— \ 
"satTsfTed with the return of property or payment for lost time or c 
services, it may make sense for the criminal justice system to focus on ] 
other cases where the victim wishes to proceed with prosecution^ J

I appreciate your request for my input on this matter. Feel free to 
contact me 1 f you have any questions on.this bill or any others.

Very truly yours,

Dana Fabe 
Public Defender

DF:sh

2
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and  Ja m e s  fi led fo r  divorce on J u n e  29, ty to com prom ise  m isdem eanors  has been
1983. The divorce w as  no t g ran ted  until express ly  c on fe r red  by legisla ture  and
M ay 29, 1984. Given these  c ircum stances, p rosecu to ria l  co n se n t  to civil compromise is
the  c o u r t  did no t a b u se  its discretion in no t n ecessa ry  a s  m a t te r  o f  constitutional
re ly ing  on th e  d a te  o f  p e rm an en t  sepa ra -  law.
tion in its division o f  p roper ty  and aw a rd  of 
in terest .

The sup e r io r  c o u r t ’s  division of p roper ty  
is R E V E R S E D  and tiie case R E M A N D E D  
for  fu r th e r  p roceed ings  cons is ten t  with this 
opinion.4

2. C o n s t i tu t io n a l  L aw  <2=70.1(10)
A m en d m en t  to  civil a s s a u l t  s ta tu te  [AS 

12.45.129-12.45.140] to c re a te  exception for 
crim es a r is in g  from  dom estic  disputes is 
c lea rly  m a t te r  o f  legislative, ra th e r  than 
judicial, concern.

3. C r im in a l  L a w  ©=40
Civil com prom ise  s t a tu t e  [AS 12.45.- 

120-12.45.140] does no t conflie t with Code 
o f  P rof .Resp .,  D R  7—105(A), prohibiting a 
law yer  from  p re s e n t in g  criminal charges 
solely  to obtain a d v a n ta g e  in civil n r  tier, 
b ecau se  dismissal o f  case  upon civil com­
p rom ise  does no t  imply t h a t  case was pres­
e n t e d  "solely  to obtain  an  advantage in 
civil m a t te r ."

KEY NUX31P V f l l f H

ST A T E  o f  A la sk a ,  A p pe llan t

B ru c e  N’E L L E S ,  Appellee.

No. A-995.

C o urt  o f  A ppeals  o f  Alaska. 

Feb. 7, 1986.

J e f f e r y  O ’B ry an t ,  A sst .  Dist. Attv., Har­
ry  L. Davis, Dist. A tty . ,  Fairbanks, and 
H aro ld  M. Brown, A tty .  Gen.,  Juneau, for 
appellan t.

R aym ond  F u nk ,  A sst .  Public Defender, 
F a i rb an k s ,  and  D ana  Fabe, Public Defend­
er, A nchorage ,  fo r  appellee.

S la te  b r o u g h t  action for  m isdem eanor 
assau l t .  The  F o u r th  Judicial D istric t 
Court,  F a irban ks ,  H.E. Crutchfield, J.,  dis­
missed  the  c h a rg e  p u r s u a n t  to  m isdem ean­
o r  civil compromise s t a tu t e  an d  S ta te  ap ­
pealed. The C ourt  o f  Appeals, B ryner ,  
C.J., held tha t :  (1) the  civil compromise 
s t a tu t e  did no t  violate doctr ine o f  s e p a ra ­
tion o f  powers,  and (2) dismissal o f  case  
upon civil compromise did no t  imply th a t  
c ase  w a s  p rosecu ted  solely to obtain  ad v an ­
tag e  in civil m a t te r .

Affirmed.

B efo re  B R Y N E R , C.J., and  COATS anJ 
S IN G L E T O N , J J .

O P IN IO N

B R Y N E R , C h ief  Ju d g e .

T he  s t a t e  appea ls  f rom  a district court 
d ism issa l o f  a m isdem eanor assau lt  charge 
a g a in s t  B ruce  Nelles. J u d g e  H.E. Crutch­
field d ism issed the  c h a rg e  pu rsu an t  to the 
m isd em ean o r  civil compromise statute. 
W e aff irm .

1. C o n s t i tu t io n a l  L aw  ©=61, 74 
C r im in a l  L a w  ■3=12 

Civil compromise s t a tu t e  [AS 12.45.- 
120-12.45.140] does no t  violate sep a ra t io n  
o f  pow ers  doctr ine  because  c o u r t 's  authori-

•5. Rccnu.sc we remand for further proceedings, 
we need no: consider Junior.' contention that the

B A C K G R O U N D  

While intoxicated, Nelles s truck  his girl­
friend, M ary M. H enry ,  on the  mouth with 
his fist.  H en ry 's  injury required four

court abused its discretion in awarding attor­
ney's fees to Deborah.



STATE v. NELLES Alaska gQ7
Cite oj 713 P Jd 806 (AlajknApp. 1986)

stitches. She filed a  cit izen a r r e s t  fo rm  
seeking N elles’ a r r e s t .

At a bail hea r ing  befo re  J u d g e  C ru tch ­
field, Nelles ' a t to rn ey  moved fo r  dismissal. 
He subm itted a  s t a te m e n t  ti tled "C om pro­
mise of Criminal Action,” which w as  signed  
by Henry and  s ta ted :

Comes now th e  in jured p a r ty  in the 
above-entitled action, M ary H enry ,  and  
hereby acknow ledges  t h a t  h e /s h e  has re ­
ceived sa t is fac tion  fo r  the  in jury  to 
his /her person  and  f u r th e r  s t a te s  th a t  
he/she does not wish to proceed with this 
action, s ince h e / s h e  has  received sa t is ­
faction for  injury to h i s /h e r  person  from  
the D efendan t,  B ruee  Nelles.

The s ta te  opposed N e lle s ’ motion for  dis­
missal. T he  court  a llowed N elles '  counsel 
to examine H en ry  u n d e r  oath . H e n ry  te s t i ­
fied tha t  she  and N elles  intended to m arry ,  
that he had  never  a s sau l ted  h e r  on any  
other occasion d u r in g  the i r  one  y e a r  to­
gether, th a t  none o f  h e r  clothes had  been 
torn, th a t  she  had no t incurred  any  medical 
expenses, th a t  she  w a s  unem ployed a t  the  
time o f  the  assau l t ,  had  lost no w ages ,  and  
that she  did no t w a n t  any  civil com pensa­
tion from Nelles.

Judge Crutchfie ld  f u r th e r  quest ioned 
Henry:

Court: (to w itness)  I don’t know  w h e th ­
e r  Mr. Wildridge, in tak ing  th is  w rit ten  
s t a te m e n t  from you, explained the  pro­
visions o f  T itle  12.-55.120—130. which 
I’m obviously looking at. And, 1 think 
the basis  fo r  this  is to not p rosecu te  
som e cases  b u t  by the  sa m e  time the  
leg is la tu re  recognizes t h a t  th e  c o u r t  
sy s tem  and  th e  police, and the  p rosecu­
tor should  not be som e type  o f  a  b u f fe r  
zone and  have  th e i r  time taken  up with 
boy-girl relations, okay?

H enry: I und ers tan d .
Court: And, th e re 's  som e provisions for 

costs  and  I’ve n ev e r  been c lear  a b o u t  
who the  cos ts  should  be a sse ssed

1. AS 12.-I5.I20-.1-J0; Ariz.Rcv.Sial.Ann. <j 13- 
3931 (1978); Cal.l’enal Code § 1377-79 (West 
19S2); Idaho Code Ann. § 19-3401-3903 (1979); 
Mass.Gen.Laws Ann. ell. 270. § 55 (West 1972); 
Nev.Rev.Stat. § 17S.564-56S ( 1«S3J: Okla.Stat.

a g a in s t ,  w h e th e r  it’s the  d e fe n d a n t  o r  
the  w itness  who b rin gs  the  charges ,  
and ,  th e n —you a re  aw are ,  o f  course, 
t h a t  th e r e ’s a possibility th a t  if I g r a n t  
it, t h a t  I may, based  upon the  co u r t 's  
time and  eve rybody’s  time, I m ay  have 
to a s s e s s  som e costs— befo re  i t  would 
be dismissed? Did you un d e rs ta n d  
th a t?

H enry:  (inaudible)
C ourt:  Okay.

C ourt:  Y ou 're  no t f r igh ten ed  o f  Mr. 
N elles  I ta k e  it  then, you, he d id n 't  t ry  
to ta lk  you  into d o ing  this o r  th r e a te n ­
ing you in any  way?

H enry:  No.

J u d g e  Crutchfield  initially denied N e lle s ’ 
motion to dismiss. A f te r  N elles  moved for 
reconsidera tion , how ever,  J u d g e  C ru tch ­
field o rd e red  the  case  d ism issed " p u r s u a n t  
to the  civil com prom ise  provisions” and  
"upon  p ay m e n t  o f  S100 cos ts ."  T he  s ta te  
has appea led  th e  o rd e r  o f  dismissal.

D ISC USSIO N

"In  theory  there  should  be no compro­
mises o f  criminal c ases .” Miller, The C om ­
p ro m ise  o f  C r im in a l Cases, 1 So.Cal.L. 
Rev. 1 (1027). And in practice, " th e  civil 
and  criminal law o p e ra te  independently  o f  
one a n o th e r  so  th a t  resolu tion  o f  a v ictim’s 
civil r ig h ts  an d  rem ed ies  has no e f fe c t  upon 
criminal p rosecu tion ."  People i\ M oulton, 
131 Cal.App.3d Supp. 10, 1S2 C al.Rptr .  761, 
766 (1982). "A n exception to this  principle 
exis ts ,  how ever,  w h e re  a  s t a tu t e  specifical­
ly au th o r izes  a  com prom ise  o f  th e  criminal,  
as  well as  the  civil, liability a r is in g  o u t  o f  
cer ta in  conduc t ."  Annot. ,  -12 A .L.R.3d 315, 
318, § 2[a]. M any s ta te s ,  including Alaska , 
have  adop ted  such  s ta tu te s ,  allowing jud i­
cially-sanctioned com prom ises  and  d ismis­
sa ls  o f  criminal ch a rg es . '

I t  a p p e a rs  t h a t  A la sk a 's  civil compromise 
s t a tu t e s  derived  f rom  the  s a m e  source  as

Ann. tit. 22, § 1291-94 (West 1958); Or.Rev.Stat.
§ 135.703-709 (1983); I’a.Stat.Ann. lit. 19, 26
(I’urtloti 1964); Utah Code Ann. §§ 77-50-1 to
-3 (1978).
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m ost o th e r  s im ilar  s t a tu te s ,  a  IS*.
York s t a tu t e  t h a t  read:

T h a t  in all c a ses  w h e re  a  person  shall,  on 
the  com pla in t  o f  ano the r ,  be bound  by 
recognisance  to  appear ,  o r  shall,  fo r  w a n t  
o f  su re ty ,  be comm itted, o r  shall be in­
dicted fo r  an  a s s a u l t  and  b a t te ry ,  o r  o th ­
e r  m isdem eanor,  to tn e  injury and  d a m ­
a g e  o f  th e  p a r ty  complaining, and  not 
c h a rg e d  to  have been done riotously o r  
with in ten t  to  com m it a felony, o r  not 
be ing  an  in fam ous crime, and  fo r  which 
th e re  shall a lso  be a  rem edy  by civii 
action, if the  p a r ty  complaining shall a p ­
p e a r  before  the  m a g is t r a te  who m ay 
have tak en  the  recognisance, o r  m ade  the 
com m itm ent ,  o r  befo re  th e  co u r t  in which 
the  indic tm ent shall be, and  acknow ledge 
to have  received sa t is fac t ion  for  such  
in jury  and  dam age ,  it shall be law ful fo r  
the  m a g is t ra te  in his discretion to dis­
c h a rg e  the  recognisance , &c. o r  fo r  the  
c o u r t  a lso  in th e i r  discretion, to o rd e r  a 
no lle  prosequi to be en te re d  on the  in­
dictment.-’

1 N.Y.R.L. § 19 (1813), quo ted  in  People r. 
M oulton, 131 CaI.App.3d Supp. 10, 182 Cal. 
Rptr. 701, 765 (1982). T he  purpose  o f  the  
s t a tu t e  w a s  to e n c o u ra g e  the  amicable  r e s ­
olution o f  d ispu tes  th a t  w ere  prim arily  p ri­
v a te  in na tu re :

T he policy under ly in g  com prom ise  s t a t ­
u te s  w a s  explained by the  N ew  York 
Com m iss ioners  on P ract ice  and P leading 
in 1P49 as  follows:

T h e re  a rc  m an y  eases ,  which a re  tech­
nically public o f fenses ,  b u t  which a re  
in rea l i ty  r a th e r  o f  a  p r iva te  th a n  a

2. In large part, the laws of Alaska arc derived 
I'r.itn those of Oregon. P. Brown, The Source* 
of the Alaska uutl Oregon Cad':.,. Part I, 2 U.C.L. 
A.-Alaska L.Rev. IS. 16 (1972). The Alaska civil 
compromise statutes appear to first have been 
adopted in 1900 and to have been derived from 
die Oregon Civil Compromise Statutes. See 
Ann.Alnska Codes, l’t. il, ch. 28. tjjj 253-256 
(Carter 1900) (the Alaska statute iclers to the 
Oregon law. presumably as its source). See 
iajm. n.3, The Alaska statutes abu bad virtual­
ly identical wording to the Oregon statutes. 
Compare Ann.Alnska Codes, Pt. il, ch. 28, 
•jt, 253-256 (Carter 1900) with Gen.I.aws of Or., 
C id-.' of Crim.Proc., .it. -XXX, k$ 315-318 
(l)oady lS i5-;.iut); remiml'-.tvd. Vtui Laws ol

Or., Cnm.Code tit. I. ch. XXX. §§ 1519-1522 
(Hill 1892); renumbered. Or.Laws, tit. .Will, 
eh. XV. §§ 1696-1699 (Lord 19|0).

The laws of Oregon, and therefore Alaska, are 
derived in large part from tlui'-e of New York. 
Although, " |l | l io major hmrowing tick place in 
Oregon m '853-1854 . . .  Oregon’s eeiebrated 
Judge Matthew P. Ready and others reworked 
the Oiegon law in IS62-1S64, using as Ih-etr 
major sources the 1854 codes and the draft 
codes prepated for New York by a commissi' n 
by David Dudley I'icld. The eieM Comr.iiss -n 
had abo relied heavily tut the older New Y A 
statutes . . . "  I-'. Drown. The Sources <’/ :et
Alusku anil Or-goir Codes, Part II, 2 U.C.I..A— 
M.oka I ..Rev. 87 (1973V

1  *•» e i . , .. . j , - . , .  t. ,| M - . K t f j r 1

public na tu re ,  and  w here  the public 
in te res ts  a re  b e t t e r  p rom oted by check­
ing than  by enco u rag in g  criminal pros­
ecutions. O f  this class a re  libels, and 
simple a s sa u l ts  and  batteries; or those 
which according to [ the civil compro­
mise s ta tu te ] ,  a re  not committed by or 
upon an  off icer o f  justice, while in the 
execution o f  th e  duties o f  his office, or 
riotously, o r  w ith  an in ten t to commits 
felony. W ith these  exceptions, cases 
o f  this  n a tu r e  have  by the policy of our 
s ta tu te s ,  a lw ays  been considered fit 
sub jec ts  o f  compromise . . . :  a  policy 
which has been carr ied  by the courts, 
still f u r th e r  th a n  the  te rm s  of the stat­
ute.

People v. M oulton, 182 Cal.Kptr, at 765 
(citations omitted).

A laska 's  civil compromise s ta tu tes  are 
contained in AS 12.45.120-12.45.140, which 
sta te :

Sec. Id .i5 .ld0 . A u th o r ity  to compro­
m ise m isdem eanors f o r  which victim 
has civil action. When a defendant :3 
held to a n sw e r  on a  c h a rg e  of misde­
m eanor fo r  which the parson injured by 
the  ac t  cons t i tu t ing  the crime has a rem­
edy by a  civii action, the crime may be 
compromised except w hen it w as commit­
ted

(1) by o r  upon a  peace officer, judge or 
m a g is t ra te  while in the  execution of the 
du ties  o f  th a t  office:

(2) riotously;

(3) with an in ten t to commit a  felony;
t4) larcenously.
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Sec. 1155.130. A cknow ledgm ent o f  
satisfaction by in ju red  party . I f  the 
party injured ap p e a rs  before  the  eo u r t  in 
which the d e fen d a n t  is hound to appear,  
at any time befo re  trial, and acknowl­
edges in w rit ing  th a t  sat isfac tion  has 
been received for  the  injury, the  co u r t  
may, on p ay m en t  o f  the  costs incurred, 
order the prosecution  dismissed and  the  
defendant d ischarged . The o rde r  is a  
bar to a n o th e r  prosecution for  the  sam e 
crime.

Sec. 12 .55. 150. C om prom ise o r  s ta y  
upon com prom ise by o ther m eans pro­
hibited. A crime may not be compro­
mised or the  prosecution o r  pu n ishm ent 
upon a compromise dismissed o r  stayed  
except as  provided by law.3

In this case, the s ta te  initially con tends 
that these s t a tu te s  violate the separa tion  of 
powers doctr ine. The s t a te  relies upon 
State c. Carlson, 555 P.2d 2G9, 271-72 
(Alaska 197G), and  P ublic D efender A gen ­
cy v. S u p er io r  Court, 534 l \2 d  947, 951-52 
(Alaska 1975). I t  a rg u e s  th a t  the  dis tr ic t 
court’s o rde r  o f  dismissal am o u n ts  to ‘‘a

3. The statutes, as originally adopted in 1900, 
read:

Sec. 253. IVital crimes may he compro­
mised. That wile 11 a defendant is held to 
answer on a charge of misdemeanor, for 
which the person injured by the act constitut­
ing the crime Itas a remedy by a civil action, 
the crime may be compromised, as provided 
in the next section, except when il was com­
mitted—

First. By or upon an officer of justice 
while in the execution of the duties of his 
off;-!?;

Second. Riotously; or
Third. With an intent to commit a felony;

or
Fourth. Larcenously.
Lavvs.Oreg., Oct. 19, 1864; Hill's Ann.Laws, 

s. 1519.
Sac. 254. Compromise by permission of die 

court; order thereon. That if the party in­
jured appear before the court at whielt the 
defendant is bound to appear, at any time 
before trial on an indictment for the eiiine, 
and acknowledge in writing that lie has re­
ceived satisfaction for the injury, the court 
may, m its discretion, on payment of the costs 
and expenses incurred, order all further pro­
ceedings to be stayed upon the prosecution 
and the defendant to be discharged there­
from; but the order and the reasons therefor 
must be entered on the journal. 
risPt’d— isi

usu rpa t ion  o f  the  executive  po w er  res id in g  
in the s t a t e  d is tr ic t  a t to rn e y 's  office to 
b r ing  c h a rg es  and  de te rm ine  th e i r  disposi­
tion." We find this  a r g u m e n t  to be  w ith ­
o u t  merit .

In S ta te  v. Carlson, the  d e fe n d a n t  w as  
indicted for  m urd e r ,  b u t  the  trial court ,  
ag a in s t  the  s t a t e ’s opposition, a g reed  to 
accep t a  guil ty  plea to the  lesse r  o f fen se  o f  
m an s laug h te r .  N o s t a tu t e  o r  ru le  p e rm it­
ted the  tria l co u r t  to accep t su ch  a plea. 
The sup rem e  c o u r t  reversed ,  f inding th a t  
th e  tr ial c o u r t 's  decision would “ u s u rp  the  
executive function o f  choosing which
cha rg e  to in i t ia te  "  555 P .2d a t  272.
In P ublic D efender A gency v. S u p e r io r  
Court, the  tr ial co u r t  o rdered  the  s t a t e  to 
p rosecu te  a  civil action for  child suppor t .  
The su p rem e  c o u r t  similarly  concluded th a t  
the  sepa ra t ion  o f  pow ers doctr ine  had  been 
violated, holding th a t  " t h e  A t to rn ey  G ener­
al can n o t  be controlled in e i the r  his decision 
o f  w h e th e r  to  proceed, or in his disposition 
o f  the  proceeding.” 534 P.2d a t  950.

[1] In the  p re s e n t  case, th e re  w as  no 
judicial in te r fe ren ce  with the p rosecu tion 's

I aws Oreg., Oct. 19, 1864; Hill's Atm.Laws, 
s. 1520; Saxon r. liill, 6 Oreg., 383.

See. 235. Order it bar to another prosecu­
tion. That tite order authorized by the last 
section, when made and entered, is a bar to 
another prosecution for the same crime.

Laws Oreg., Oct. 19, 1864; Hill’s Ann.Laws, 
s. 1521.

Sec. 256. Ail crime can be compromised, 
except. That no crime can be compromised, 
nor can any proceeding for the prosecution or 
punishment thereof be stayed upon a compro­
mise, except as provided in this chapter.

Laws Oreg., Oct. 19, 1064; Hill's Ann.Laws, 
s. 1522.
The statutes appear unchanged from the origi­

nal version in Comp.L.Ann.. tit. XV, ch. 28. 
<j<j 2362-2365 (1913); Comp.L.Ann., §§ 5431- 
5434 (1933), and Comp.L.Ann., tit. 66, ch. 18, 
&tj 66-18-1 to 66-18-4 (1948). In 1962, a num­
ber of minor amendments were made to the 
language of the statutes. See SLA, ch. 34, § o,13 
(1962). Additionally, the first exception 111 Sec. 
253 was expanded from die original "an officer 
of justice" to "a peace officer or magistrate," in 
1962, SLA, eh. 34, § 6.13 (1962). and expanded 
to "a peace otficcr, judge or magistrate," in 
1971. SLA. ch. 8. S 15 (1971). Also, See. 255 
was consolidated with Sec. 254 in 1962. SLA, 
ch. 34. § o.l3 (1962).
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initial decision to c h a rg e  Nelles . J u d g e  
C rutchfie ld  did su b seq u en t ly  exerc ise  his 
discretion to dismiss the  case. Yet this 
d ism issal w a s  express ly  au thor ized  by the 
leg is la tu re . AS 12.45.120, 1245.130.
T h e re  is no su g g es t io n  in the  civil com pro­
mise  s t a tu t e s  th a t  th e  c o u r t 's  pow er to 
d ism iss  is conditioned upon the  a g re e m e n t  
o f  th e  prosecutor.  In  fact, the  con tra ry  
a p p e a rs  to  be th e  case. See  Annot.,  42 
A .L.R.3d 315, 310 (a common condition 
p re ced en t  u n der  compromise s t a tu t e s  is the 
con sen t  o f  e i th e r  the  co u r t  o r  th e  p rosecu­
tor). See also H oines v. B a r n e y ’s Club, 
Inc., 28 Cal.3d 603, 170 Cal.Rptr .  42, 47, 
620 P.2d 628, 633 (19S0) (in expla in ing  the  
civil compromise s ta tu te ,  the co u r t  s ta te d  
t h a t  the  p rosecu to r  has  no role in a d ismis­
sa l  o f  civil compromise). T he  s t a te  has 
cited no case  p u rp o r t in g  to hold th a t  p rose­
cutoria l co nsen t  to a  civil com prom ise  is 
nec e ssa ry  as  a  m a t te r  o f  constitu tional law, 
and  w e  a re  aw are  o f  none. B ecause  the 
c o u r t 's  au th o r i ty  to com prom ise  m isde­
m ean o rs  has been express ly  co n fe r red  by 
th e  leg is la tu re ,  wo find the  p re s e n t  case 
read i ly  d is tinguishab le  from  S la te  v. C arl­
son  and  P ublic  D efender A gency  v. S u p e ­
rior Court, and  we conclude th a t  th e re  is 
no sepa ra t ion  o f  pow ers  violation m ade  o u t  
here.

[2J T he  s t a t e ’s n e x t  a rg u m e n t  is th a t  
crimes a r i s in g  from  domestic  d ispu tes  
shou ld  no t be am enab le  to civil com pro­
mise. Certainly, the s t a te  has a  valid con­
cern: t h a t  domestic  a s s a u l t s  no t go  u n p u n ­
ished m erely  because  th e  victims wish to 
w ith d raw  their  complain ts  in th e  hope th a t  
no fu r th e r  ab use  will occur. H owever,  the 
s t a t e  cites no su p p o r t  fo r  the  a rg u m e n t  
th a t  public policy m an da tes  a  judicially c re ­
a ted  exception to the civil compromise s t a t ­
ute. The  s t a tu te ,  in its c u r r e n t  form, does 
no t e x e m p t  domestic  d ispu tes .  Amend­

4. We note llial California lias amended the civil 
compromise stalutc lo create an exception bar 
rip;; civil compromise when the injury arises 
Ironi a second willful and knowing violation of 
a restraining order imposed to prevent domestic 
violence. Cal.I’ena! Code § 1377 (West 1)82) 
(statute amended 1"70). It should also be noted 
llitu law willful infliction of physical ir«jtirv re-

m en t  to  c rea te  additional exceptions is 
clearly  a  m a t te r  o f  legislative, r a th e r  than 
judicial, concern.*

Moreovt^, we note thnt,  u n der  the Alas­
ka  civil com prom ise  s t a tu te ,  the  decision 
w h e th e r  to d ismiss o r  p rosecu te  is vested in 
th e  so un d  discretion o f  th e  trial court, and 
no r ig h t  to dismissal is conferred  upon the 
accused. In  cases  o f  dom estic  violence that 
a p p e a r  to involve a con tinuing dan ger  of 
in ju ry  to  the  victim, it could well be an 
a b u se  o f  discretion fo r  th e  trial court to 
o rd e r  d ismissal .  In the  p re sen t  case, how­
ever,  th e  s t a t e  has  not su g g e s te d  any  ongo­
ing  d a n g e r  to  the  victim, and the  rpcord 
conta ins  no th ing  to indicate th a t  Judge 
Crutchfie ld  abused  his discretion in this 
r e g a rd .

[3] T h e  s t a te  f u r th e r  a rg u e s  tha t  the 
civil com prom ise  s t a tu te  eng end ers  conflict 
with the  A lask a  Code o f  Professional Re­
sponsibility, Disciplinary' Rule 7—105(A), 
which s t a t e s  chat "[a] law yer shall not 
p resen t ,  par t ic ipa te  in p resenting , cr 
th r e a te n  to  p re s e n t  criminal charges  solely 
to  obtain  an  a d v a n ta g e  in a  civil matter." 
See, e.g., M acD onald t: M nsiek, 425 F.2J 
373 (9th Cir. 1070) (prosecutorial misconduct 
w h e re  c h a rg e  o f  re s is t in g  a r r e s t  w as  intro­
duced as  “ b ludg eon "  behind the attem pt to 
d e fe a t  a  possible civil action by the arres­
te e  fo r  fa lse  a rres t) .  Th is  ru le  is plainly 
inapplicable here .  Dismissal o f  a  case 
upon civil com prom ise  s im ply  does not im­
ply th a t  th e  case  w as prosecu ted  “ solely to 
ob ta in  an  a d v a n ta g e  in a civil m a t te r .”3

J u d g e  C ru tch f ie ld 's  d ismissal o f  the case 
is A F F IR M E D .

(O | * !<  SUMSiH STSMM)

lulling in a "traumatic" condition upon a coha­
bitant of the opposite sex is a felony under 
California law. Cal.Penal Code § 273.5 (Wen 
1970) (adopted 1977).

S. The state lias also argued dial Alaska's civil 
compromise statute is unconstitutionally vague. 
We find tlii-. argument to be frivolous.
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C om pensation  Act, evidenced its in ten t  to 
exclude defective, d a n g e ro u s  m achinery  
from  the  coverage  o f  the  Compensation 
A ct . .

425 P.2d a t  605. Sim ilarly, A S  23.40.010 
was com prehensive  w hen it was enacted , 
b u t  i t  w as fu r th e r  defined  by PERA .

[ I l l  All s t a tu t e s  r e la t in g  to the  sam e 
sub jec t  m a t te r  should be read  to g e th e r  as a 
whole in o rd e r  t h a t  a to ta l  schem e evolves 
which m a in ta ins  the  in te g r i ty  o f  each ac t  
and  avoids ignor ing  one  o r  the  other .  
Fuentes  v. W orkers' Compensation .Appeals 
Board, 16 Cal.3d 1. 128 C al.R ptr .  673, 547 
P.2d 440, 453 (1976); S ta te  r. W right, su­
pra. With this goal in mind, P E R A  and  AS 
23.40.04o can be effec tively  harm onized to 
f u r th e r  the  legislative purpose  o f  es tab lish­
ing un iform  procedures for public employee 
collective ba rg a in in g  an d  to p ro tec t  th e  pol­
icies th e  leg is la tu re  th o u g h t  im p o r ta n t  in 
e n a c t in g  PERA .

T he  ju d g m e n t  is R E V E R S E D  and  R E ­
M A N D E D  w ith  ins truct ions to  e n te r  su m ­
m a ry  ju d g m e n t  in fav o r  of appe l lan t .

878 Alaska

T h o m as  P . H E N S E L , A pp e l lan t ,  

v.

S T A T E  o f  A laska ,  A ppellee .

No. 3719.

S u p rem e  C ourt  o f  Alaska.

Nov. 3. 1978.

Proceeding was in s t i tu ted  on petition 
by S ta te  to  review  an o rd e r  o f  the  d is tr ic t  
co u r t  g r a n t in g  motion o f  m oto r is t  to dis­
miss tra f f ic  com pla in t  p u rs u a n t  to  civil 
compromise s ta tu te s .  The  S u perio r  Court, 
T h ird  Judicial D istrict,  A nchorage , J .  Ju s t in  
Ripley, J.,  d e te rm in ed  t h a t  o ffense  with

which m otoris t was charged  w as not ame­
nable to civil compromise and  remanded 
case for f u r th e r  prosecution. Motorist fc
plead nolo contendere  to charge  and specifi­
cally p reserved issue o f  civil compromise for 
appeal. T h e  S uprem e C ourt  held th a t  act fj
co n s t i tu t in g  crime o f  leaving scene of an f
acc ident is fa i lu re  to s top  and  make neces- 
sa ry  exchan g es  o f  inform ation  o r  assistance ■>.
a f t e r  accident has occurred  and  is not one 
which causes in ju ry  to p r iva te  citizens with- •.
in m e an in g  o f  civil compromise statutes 
an d ,  hence, is not am enable  to civil compro­
mise.

Conviction a ff irm ed .

1. A u tom o b i le s  c = 3 3 6  
C rim ina l Law ft=40

A ct co n s t i tu t in g  crim e o f  leaving scene 
o f  an accident is fa ilure  to s top and make 
necessary  exchanges  o f  information or as­
s is tance  a f t e r  accident has occurred and is 
n o t  one which causes in jury  to private citi­
zens w ith in  m ean ing  of civil compromise 
s t a tu te s  and, hence, is no t am enable  to civil 
compromise. A S  12.45.120,12.45.130,12.15.- 
140, 28.35.060.

2. C rim ina l Law  c=>40

S e t t le m e n t  o f  claim for  injuries result­
ing  from an  accident can no t  se t t le  a claim 
by S ta te  for violation o f  its laws such as a 
t ra f f ic  com pla in t  fo r  leaving scene of acci­
den t .  AS 12.45.120,12.45.130, 12.45.140,23.- 
35.060.

Max F. G ruen berg ,  J r . ,  Anchorage, for 
appellan t.

M ary A nne  Henry, Asst. Dist. Atty., Jo­
seph D. Ralfe, Dist. A tty . ,  Anchorage, and 
A v ru m  M. Gross, A tty .  Gen., Juneau, for 
appellee.

Before B O O C H E V E R , Chief Justice, and 
RAB1NOW ITZ, C ON NO R  and  MAT­
T H E W S , Justices .



IIENSEL v. STATE Alaska 879
Cite us, Alaska, 585 P.2d 87H

O P IN IO N  

PER CURIAM.

This case concerns the  A laska  civil com­
promise s ta tu te s :  AS 12.-15.120, 12.45.130 
and 12,15.140.'

On S ep tem ber 22, 1976, Hcnscl s t ru ck  a 
vehicle driven by Dan B. G hatfie ld  on th e  
Old Wasilla H ighw ay  and  then le f t  th e  
scene. Hensel was cha rg ed  w ith  leaving 
the scene o f  an accident in violation of AS 
28.35.060.2 An a f f id av i t  in p roof  o f  sa t is ­
faction and civil compromise w as  signed  by 
Chatfield and  filed in d is tr ic t  court. I t  
stated th a t ,  as a  re su l t  o f  the  accident, 
Chatfield’s vehicle w as  d a m a g e d  in the  
amount of $365.00 and t h a t  Hensel had paid 
that am ou n t  of money to Chatfie ld.

On Decem ber 13, 1976, Hensel filed a 
motion to dismiss the  com plain t  p u rs u a n t  to 
AS 12.45.120 and  12.15.130, the  civil com pro­
mise s ta tu te s .  A h ea r in g  w as  held before 
the d is tr ic t court ,  which g ra n te d  Hcnsel 's

I. AS 12.45.120 provides:
Authority to compromise misdemeanors 

for which victim has civil action. When a 
defendant is held to answer on a charge of 
misdemeanor for which the person injured by 
the act constituting the crime has a remedy 
by a civil action, the crime may be compro­
mised except when it was committed

(1) by or upon a peace officer, judge or 
magistrate while in the execution of the 
duties of his office:

(2) riotously;
(3) with an intent to commit a felony:
(4) larcenously.

AS 12.45.i.30 provides:
Acknowledgment o f satisfaction by injured 

partly. If the party injured appears before 
the court in which the defendant is bound to 
appear, at any time before trial, and acknowl­
edges in writing that he has received satisfac­
tion for the injury, the court may, on pay­
ment of the costs incurred, order the prose­
cution dismissed and the defendant dis­
charged. The order is a bar to another prose­
cution for the same crime.

AS 12.45.140 provides:
Compromise or stay upon compromise by 

other means prohibited. No crime may be 
compromised or the prosecution or punish­
ment upon a compromise dismissed r.r stayed 
except as provided by law.

. AS 28.35.000 provides in part:
Duty of operator to give information and 

render assistance.

motion to dismiss. The  s t a te  peti tioned the 
super io r  cou r t  fo r  review. On April 11, 
1977, th e  super io r  cou r t  concluded t h a t  the  
c h a rg e  o f  leav ing  th e  scene o f  an acc ident 
was n o t  am ena b le  to civil compromise. The 
case w as rem and ed  fo r  f u r th e r  prosecution. 
Hensel pled nolo contendere  to the  charge , 
specifically p rese rv ing  the  issue o f  the civil 
compromise fo r  appeal.3

We have no t previously had  an  op por tun i­
ty  to in te rp re t  the  civil compromise s t a t ­
utes.

[1 ,2 ]  W e a g re e  w ith  the  super io r  c o u r t ’s 
conclusion th a t  th e  cr im e o f  leaving the 
scene o f  an  acc iden t is no t  am en ab le  to civil 
compromise. This  conclusion is suppor ted  
by cases in te rp re t in g  s im ila r  s ta tu te s .  
S ta te  v. D uffy , 33 Or.App. 301, 576 P.2d 
797, 798 (1978); People v. O'Renr, 220 Cal. 
App.2d Supp. 927, 34 Cal.Rptr .  61, 03-64 
(Cal.App.1963).4 The ac t  co n s t i tu t in g  the

(a) The operator of a vehicle involved in an 
accident resulting in injury’ to or death of a 
person or damage to a vehicle which is driv­
en or attended by a  person shall give his 
name, address, and vehicle license number to 
the person struck or injured, or the operator 
or occupant, or the person attending, and the 
vehicle collided with and shall render to any 
person injured reasonable assistance, includ­
ing making of arrangements for attendance 
upon the person by a physician and transpor­
tation. in a manner which will not cause 
further injury, to a hospital for medical treat­
ment if it is apparent that treatment is desira­
ble. Under no circumstances is the giving of 
assistance or other compliance with the pro­
visions of this paragraph evidence of the lia­
bility ol an operator lor the accident.

(b) Except as provided in (c) of this sec­
tion. a person who fails to comply with any 
of the requirements of this section is, ti| on 
conviction, punishable by imprisonment or 
not more than one year, or by a fine id r.ot 
more than $500, or by both. This provision 
does not apply to a person incapacitated by 
the accident to the extent he is physically 
incapable of complying with the requirement.

3. See Oveson v. Municipality o f Anchorage, 
574 P.2d 801, 803 n.4 (Alaska 1078); Cooksey 
v. State, 524 P.2d 1251, 1254-57 (Alaska 1974).

4. See also, State ex rel. Williams v. City Court 
o f City o f Tucson, 18 Ariz.App. 394, 502 P.2d 
543, 545 (1972); State ex rel. Schafer v. Fenton, 
104 Ariz. 100. 449 P.2d 939, 941 (1909).
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c r im e o f  leaving the scene o f  an accident is 
the  fa i lu re  to  s top  and  m ake  the  necessary 
ex ch a n g es  of in form ation  o r  a s s i s t a n c e 3 a f ­
t e r  the  acc iden t lias occurred. This om is­
sion is not one which causes in ju ry  to the 
p r iv a te  cit izen w ith in  th e  m ea n in g  o f  the  
civil compromise s ta tu te s .  S e t t lem en t  o f  
the  claim for  in juries  re su l t in g  from the

5. This case does noi involve a claim based on a 
failure to render assistance. We do not reach

accident can n o t  s e t t le  th e  s t a l e ’s claim for a 
violation o f  its laws.

The conviction is A F F IR M E D .

.votoj-tx’y

the issue of whether such a claim is subject in 
civil compromise.
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[  ]  n e w  t i t l e

a n d  r e c o m m e n d s

[  ]  f u r t h e r  r e f e r r a l  t o  t h e C o m m i t t e e

a n d  a t t a c h e s :  [  ]  l e t t e r  o f  i n t e n t

[  ]  f i r s t  f i s c a l  n o t e

[  ]  n e w  f i s c a l  n o t e

[  ]  z e r o  f i s c a l  n o t e

«>' ■ V

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

,  / t - 0 /7  fJ c T fo A
\ s i - o  i / 1 if .

 V I A  E l£

V-

C h a i r m a n



»
I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

F o r d
3 / 1 1 / 8 6  J 

G r u e n b e r g

O r i g i n a l  s p o n s o r s :  T h o m p s o n ,  J e n k i n s ,

U e h l i n g ,  e t  a l

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  4 6 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  f i n e s  a n d  

r e s t i t u t i o n . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H  

V I C T I M  H A S  C I V I L  A C T I O N .  W h e n  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  a  

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i ­

t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e  

i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

( 2 )  r i o t o u s l y ;

( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

( 4 )  b y  a s s a u l t  a g a i n s t

( A )  t h e  s p o u s e  o f  t h e  d e f e n d a n t ,  u n l e s s  t h e  c o u r t

f i n d s  t h a t  a d i v o r c e  i s  p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s a n d  a

r e s t r a i n i n g  o r d e r  a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n

i s s u e d ;

( B ) a  f c . m e r  s p o u s e  o f  t h e  d e f e n d a n t ;

( C ) a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d o f  t h e

d e f e n d a n t ;

I D ) a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f t h o s e

l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r

- 1 -  CSH3 4 6 3 ( Jur i ^
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(E) a p e r s o n  w h o  is n o t  a s p o u s e  or  f o r m e r  s p o u s e  of 

the d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  in a s p o u s a l  r e l a t i o n s h i p

w i t h  t h e  d e f e n d a n t  [ L A R C E N O U S L Y ] .

*  S e c .  2 .  A S  1 2 . 5 5 . 0 4 5 ( a )  ^ i s  a m e n d e d  t o  r e a d :

( a )  T h e  c o u r t  m a y  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  t o  

m a k e  r e s t i t u t i o n _ a s  p r o v i c e d  i n  t h i s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  t o  

a  p u b l i c  o r  p r i v a t e  n o n p r ( ^ L t ’^ ) ) r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u n s e l -

i n g " T ~ ~ J i e d i c a X ?  o r  ( ^ r f i e l t ' g ? ^ e f v f i ^ ^  t o  t h e  v i c t i m  o r  a s  o t h e r w i s e  a u ­

t h o r i z e d  b y  l a w .  B e f o r e  a n  o r d e r  o f  r e s t i t u t i o n  i s  e n t e r e d ,  u p o n  

r e q u e s t ,  t h e  d e f e n d a n t  m a y  h a v e  a p  o p p o r t u n i t y  t o  e s t a b l i s h  b v  a  

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h e  i n a b i l i t y  t o  p a y  r e s t i t u t i o n  d u r i n g
4

t h e  t e r m  o f  t h e  s e n t e n c e .  [ I N  D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  O F

P A Y M E N T  O F  R E S T I T U T I O N ,  T H E  C O U R T ^ S H A L L  T A K E  I N T O > J A C C O U N T  T H E  F I N A N ­

C I A L  R E S O U R C E S  O F  T H E  D E F E N D A N T  A N D  T H E  N A T U R E  O F  T H E  B U R D E N  I T S  

V P A Y M E N T  W I L L  I M P O S E . ]

*  S e c .  3 .  A S  1 2 . 5 5 . 0 5 1 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a n y  

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m a y  o r d e r  

t h e  d e f e n d a n t  t o  s h o w  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e d  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s h  

[ C O U R T  F I N D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A N  

I N T E N T I O N A L  R E F U S A L  O R  F A I L U R E ]  t o  m a k e  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h e  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  i m p r i s o n e d  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A  t e r m  o f  i m p r i s o n m e n t  

i m p o s e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h e  

u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i s  

s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o f  

t h e  . c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  a  

C S H B  4 6 3 ^ J u d )  - 2 -
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3 / 1 1 / 3 6  ✓ 

G r u e n b e r g

O r i g i n a l  s p o n s o r s :  T h o m p s o n ,  J e n k i n s ,

U e h l i n g ,  e t  a l

I N  T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M U T E

C S  F O R  H O U S E  B I L L  N O .  4 6 3  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  a u t h o r i t y  t o  c o m p r o c i s

c e r t a i n  m i s d e m e a n o r s  a n d  t o  t h e  p a y m e n t  o f  f i n e s  a r r  

r e s t i t u t i o n . 11

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 2 . 4 5 . 1 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 2 . 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C E  

V I C T I M  H A S  C I V I L  A C T I O N .  W h e n  a  d e f e n d a n t  i s  h e l d  t o  a n s w e r  o n  z  

c h a r g e  o f  m i s d e m e a n o r  f o r  w h i c h  t h e  p e r s o n  i n j u r e d  b y  t h e  a c t  c o n s t i ­

t u t i n g  t h e  c r i m e  h a s  a  r e m e d y  b y  a  c i v i l  a c t i o n ,  t h e  c r i m e  m a y  b e  

c o m p r o m i s e d  e x c e p t  w h e n  i t  w a s  c o m m i t t e d

( 1 )  b y  o r  u p o n  a  p e a c e  o f f i c e r ,  j u d g e _ j _  o r  m a g i s t r a t e  w h i l e  

i n  t h e  e x e c u t i o n  o f  t h e  d u t i e s  o f  t h a t  o f f i c e ;

( 2 )  r i o t o u s l y ;

( 3 )  w i t h  a n  i n t e n t  t o  c o m m i t  a  f e l o n y ;

( 4 )  b y  a s s a u l t  a g a i n s t

( A )  t h e  s p o u s e  o f  t h e  d e f e n d a n t ,  u n l e s s  t h e  c o u r t

f i n d s  t h a t  a d i v o r c e  i s  p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s a n d  a

r e s t r a i n i n g  o r d e r  a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n

i s s u e d ;

( B ) a  f o r m e r  s D o u s e  o f  t h e  d e f e n d a n t ;

( C ) a  p a r e n t ,  g r a n d p a r e n t ,  c h i l d ,  o r  g r a n d c h i l d o f  t h e

d e f e n d a n t ;

( D ) a  m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f t h o s e

l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t ;  o r
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( E )  a  p e r s o n  w h o  i s  n o t  a  s p o u s e  o r  f o r m e r  s o o u s e  

t h e  d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  i n  a  s p o u s a l  r e l a t i e r . s h

w i t h  t h e  d e f e n d a n t  [ L A R C E N O U S L Y ] .

S e c .  2 .  A S  1 2 . 5 5 . 0 A 5 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  c o u r t  m a y  o r d e r  a  d e f e n d a n t  c o n v i c t e d  o f  a n  o f f e n s e  

m a k e  r e s t i t u t i o n  a s  p r o v i d e d  i n  t h i s  s e c t i o n , i n c l u d i n e  r e s t i t u t i o n  

a  p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c o u r . s e /

m e d i c a l /  o r (  s h e l t e r  s e r v i c e s  t o  t h e  v i c t i m  o r  a s  o t h e r w i s e  a i

t h o r r z - e d  b y  l a w .  B e f o r e  a n  o r d e r  o f  r e s t i t u t i o n  i s  e n t e r e d ,  u p c

i _

r e q u e s t ,  t h e  d e f e n d a n t  m a y  h a v e  a n  o p p o r t u n i t y  t o  e s r a b l i s h  b v

i *

p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h e  i n a b i l i t y  t o  p a v  r e s t i t u t i o n  d u r i r  

t h e  t e r m  o f  t h e  s e n t e n c e .  [ I N  D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  C  

P A Y M E N T  O F  R E S T I T U T I O N ,  T H E  C O U R T  S H A L L  T A K E  I N T O  A C C O U N T  T H E  F I N A 5  

C I A L  R E S O U R C E S  O F  T H E  D E F E N D A N T  A N D  T H E  N A T U R E  O F  T H E  B U R D E N  I T  

P A Y M E N T  W I L L  I M P O S E . ]

S e c .  3 .  A S  1 2 . 5 5 . 0 5 1 ( a T  i s  a m e n d e d  t o  r e a d :

( a )  I f  t h e  d e f e n d a n t  d e f a u l t s  i n  t h e  p a y m e n t  o f  a  f i n e  o r  a r .

i n s t a l l m e n t  o r  o f  r e s t i t u t i o n  o r  a n y  i n s t a l l m e n t ,  t h e  c o u r t  m a y  o r c e

t h e  d e f e n d a n t  t o  s h o w  c a u s e  w h y  t h e  d e f e n d a n t  s h o u l d  n o t  b e  s e n t e n c e  

t o  i m p r i s o n m e n t  f o r  n o n p a y m e n t .  I f  t h e  d e f e n d a n t  f a i l s  t o  e s t a b l i s  

[ C O U R T  F I N D S ]  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n  

d i d  n o t  i n t e n t i o n a l l y  r e f u s e  o r  f a i l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A  

I N T E N T I O N A L  R E F U S A L  O R  F A I L U R E ]  t o  m a k e  a  g o o d  f a i t h  e f f o r t  t o  p a y  t h  

f i n e  o r  r e s t i t u t i o n ,  t h e  c o u r t  m a y  o r d e r  t h e  d e f e n d a n t  i m p r i s o r . e  

u n t i l  t h e  o r d e r  o f  t h e  c o u r t  i s  s a t i s f i e d .  A  t e r m  o f  i m p r i s o n m e r .  

i m p o s e d  u n d e r  t h i s  s e c t i o n  m a y  n o t  e x c e e d  o n e  d a y  f o r  e a c h  $ 5 0  o f  t h i  

u n p a i d  p o r t i o n  o f  t h e  f i n e  o r  r e s t i t u t i o n  o r  o n e  y e a r ,  w h i c h e v e r  i :  

s h o r t e r .  C r e d i t  s h a l l  b e  g i v e n  t o w a r d  s a t i s f a c t i o n  o f  t h e  o r d e r  o :  

t h e  c o u r t  f o r  e v e r y  d a y  a  p e r s o n  i s  i n c a r c e r a t e d  f o r  n o n p a y m e n t  o f  i  

C S H B  4 6 3 ( J u d )  - 2 -
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I n t r o d u c e d :  1 / 1 3/86
R e f e r r e d :  J u d i c i a r y  and
F i n a n c e

1 IN T H E  H O U S E  B Y  T H O M P S O N

2 H O U S E  B I L L  NO. 463

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t itled: "An Ac t  r e l a t i n g  to c r i m i n a l  t r i a l s  a n d  r e s t i t u t i o n . "

7 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A : p

8 * S e c t i o n  1. AS  1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

9 Sec. 12.45.120. A U T H O R I T Y  ' ^ C O M P R O M I S E J I T S D E M E A N O R S  F O R  W H I C H

10 V I C T I M  H A S  C I V I L  A C T ION. W h e n  a d e f e n d a n t  is h e l d  to a n s w e r  o n  a

11 charge of m i s d e m e a n o r  for w h i c h  the p e r s o n  i n j u r e d  by t he a ct consti-

12 t u t i n g  the c r i m e  has a r e m e d y  b y  a c i v i l  action, th e  c r i m e  m a y  be

13 /'^compromjLsjed^except w h e n  it w as c o m m i t t e d

14 (1) by or u p o n  a p e a c e  o f f i c e r ,  j u d g e ^  o r  m a g i s t r a t e  w h i l e

15 in the e x e c u t i o n  of the d u t i e s  of  that office;

16 (2) r i o t ously,

17 (3) w i t h  a n  i n t e n t  to  c o m m i t  a felony;

18 (4) l a r c e n o u s l y ^
/•

19 (5) b y  a s s a u l t ! a g a i n s t

(A) a s p o u s e  or  a f o r m e r  s p o u s e  of the d e f e n d a n t ;

(B) a parent, g r a n d p a r e n t ,  child, or  g r a n d c h i l d  of the

d e f e n d a n t ;

^  j(C) a m e m b e r  of the s o c i a l  unit^ c o m p r i s e d  of  t h ose

l i v i n g  t o g e t h e r  in  the sam e  d w e l l i n g  as the d e f e n d a n t ;  or

25 (D) a p e r s o n  w h o  is n o t  a s p o u s e  o r  f o r m e r  s p o u s e  of

26 the d e f e n d a n t  but w ho p r e v i o u s l y  l i v e d  in a s p o u s a l ^ r e l a t i o n s h i p

27 w i t h  the d e f e n d a n t?J

28 * Sec. 2. A S  1 2 . 5 5 . 0 4 5 ( a )  is a m e n d e d  to read:

29 (a) T h e  court m a y  o Y d e r  a d e f e n d a n t  c o n v i c t e d  of  a n  o f f e n s e  to
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m a k e  r e s t i t u t i o n  as p r o v i d e d  in  thi s  s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  to 

a p u b l i c  or  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  that has p r o v i d e d  c o u n s e l­

ing, m e d i c a l ,  or  s h e l t e r  s e r v i c e s  to the v i c t i m  or  as o t h e r w i s e  a u­

t h o r i z e d  by law. [IN D E T E R M I N I N G  T H E  A M O U N T  A N D  M E T H O D  OF P A Y M E N T  OF 

R E S T I T U T I O N ,  T H E  C O U R T  S H A L L  T A K E  I N T O  A C C O U N T  T H E  F I N A N C I A L  R E S O U R C E S  

OF  TH E  D E F E N D A N T  A N D  T H E  N A T U R E  OF  T H E  B U R D E N  ITS P A Y M E N T  W I L L  I M­

POSE.]

* Sec. 3. AS 1 2 . 5 5 . 0 5 1 ( a )  is a m e n d e d  to read:
{

(a) If the d e f e n d a n t  d e f a u l t s  in  t he p a y m e n t  of a fine o r  any 

i n s t a l l m e n t  or of r e s t i t u t i o n  o r  any i n s t a l l m e n t ,  the court m a y  o r d e r  

the d e f e n d a n t  to sho w  c a u s e  w h y  the d e f e n d a n t  s h o u l d  not be s e n t e n c e d

<J

K ito i m p r i s o n m e n t  for n o n p a y m e n t .  If the d e f e n d a n t  fails to e s t a b l i s h ?/ y^//" ^

[ C O U R T  FIND S ]  by a p r e p o n d e r a n c e  of the e v i d e n c e  tha t  the d e f e n d a n t

d i d  no t  i n t e n t i o n a l l y  r e f u s e  o r  fai l  [ D E F A U L T  W A S  A T T R I B U T A B L E  T O  A N  J  

I N T E N T I O N A L  R E F U S A L  OR  F A I L U R E ]  to m a k e  a g o o d  f a i t h  effort to p a y  the 

f ine or  r e s t i t u t i o n ,  the c o urt m a y  o r d e r  the d e f e n d a n t  i m p r i s o n e d  

u n t i l  th e  o r d e r  of the c o u r t  is s a t i s f i e d .  A  t e r m  of i m p r i s o n m e n t  

i m p o s e d  u n d e r  this sectiorr'mav^ n o t ^ e x c e ed o n e  day~~for e a c h / $50 of  the 

u n p a i d  p o r t i o n  of the f i n e  or  r e s t i t u t i o n  or  o ne year, w h i c h e v e r  is 

s h o r t e r .  C r e d i t  shall b e  g i v e n  t o w r r d  s a t i s f a c t i o n  of the o r d e r  of 

the court fo r  e v e r y  d ay a  p e r s o n  is i n c a r c e r a t e d  for n o n p a y m e n t  of  a 

fine or  r e s t i t u t i o n .

jŷ \
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t o  H e l e n  F i s h e r

L e g i s l a t i v e  A s s i s t a n t  t o  

R e p r e s e n t a t i v e  D a v e  T h o m p s o n FILE NO:

da te M a r c h  1 2 ,  1 9 8 6

TELEPHONE NO: 4 6 5 - 3 6 7 8

FROM su b je c t : P r o p o s e d  C S H B  4  6 3

( J u d i c i a r y ) ? 

3 / 1 1 / 8 6  v e r s i o n

Y o u  h a v e  r e q u e s t e d  m y  a n a l y s i s  o f  t h e  M a r c h  1 1  v e r s i o n

o f  H B  4 6 3 .  I n  a d d i t i o n  t o  t h e  p e r t i n e n t  c o m m e n t s  c o n t a i n e d  i n  m y  

M a r c h  7  m e m o r a n d u m ,  I  w o u l d  l i k e  t o  a d d  t h e  f o l l o w i n g :

p r o v i d i n g  a n  e x c e p t i o n  t o  t h e  p r o h i b i t i o n  o n  c i v i l l y  c o m p r o m i s i n g  

d o m e s t i c  a s s a u l t s .  T h a t  e x c e p t i o n  i s  c o n t a i n e d  i n  p r o p o s e d  A S  

1 2 . 4 5 . 1 2 0  ( 4 )  ( A )  a n d  p r o v i d e s  " u n l e s s  t h e  c o u r t  f i n d s  t h a t  a  d i ­

v o r c e  i s  p e n d i n g  b e t w e e n  t h e  i n d i v i d u a l s  a n d  a  r e s t r a i n i n g  o r d e r  

a g a i n s t  f u r t h e r  a s s a u l t i v e  b e h a v i o r  h a s  b e e n  i s s u e d . "  T h i s . d e ­

p a r t m e n t  o p p o s e s  t h i s  n e w  p r o v i s i o n  a s  c o n t r a r y  t o  o u r  s t a t e d  

p o s i t i o n  a g a i n s t  c o m p r o m i s i n g  d o m e s t i c  a s s a u l t s .

i n g s  a s  t h e  b a t t e r i n g  s p o u s e  w i l l  h a v e  m o t i v a t i o n  t o  a s s e r t  t h e  

n e c e s s i t y  o f  a  c i v i l  c o m p r o m i s e  a s  a  p r e c o n d i t i o n  t o  a  l e s s  c o n ­

t e n t i o u s  d i v o r c e .  F u r t h e r m o r e ,  f e a r  o f  l a p s i n g  s p o u s a l  p r i v i l e g e  

c a u s i n g  d i v o r c e  p r o c e e d i n g s  t o  d r a g  o n  w i t h  t h e  p e n d e n c y  o f  a  

c r i m i n a l  a s s a u l t  p r o s e c u t i o n  a r e  u n f o u n d e d  a s  t h e  s p o u s a l  p r i v i ­

l e g e  d o e s  n o t  a p p l y  w h e n  o n e  s p o u s e  i s  t h e  v i c t i m  o f  t h e  o t h e r  

s p o u s e ' s  c r i m i n a l  a c t .  S e e  R u l e  5 0 5  ( a )  ( 2 )  ( D )  ( i )  o f  t h e  A l a s k a  

R u l e s  o f  E v i d e n c e .

S e c t i o n  1  o f  t h e  b i l l  a l s o  c o n t a i n s  t h e  d r a f t i n g  e r r o r  

r e f e r r e d  t o  i n  m y  i n i t i a l  m e m o r a n d u m .

P r i o r  S e c t i o n  2 ,  f a c i l i t a t i n g  p a y m e n t  o f  r e s t i t u t i o n  t o  

v i c t i m  h a s  b e e n  d e l e t e d  f r o m  t h e  b i l l .

S e c t i o n s  2  a n d  3  o f  t h i s  v e r s i o n  m i r r o r  s e c t i o n  3  a n d  4  

o f  t h e  v e r s i o n  I  p r e p a r e d  o n  M a r c h  7 .

I f  I  c a n  b e  o f  f u r t h e r  a s s i s t a n c e ,  d o  n o t  h e s i t a t e  t o  

c o n t a c t  m e .

PW C :e j f : 6 2

I n  S e c t i o n  1  o f  t h e  b i l l ,  n e w  l a n g u a g e  h a s  b e e n  a d d e d

S u c h  a n  e x c e p t i o n  w i l l  n o t  f a c i l i t a t e  d i v o r c e  p r o c e e d -

C2-001A;Brr. 10/79)



MEMORANDUM State of Alaska
to : H e l e n  F i s h e r

L e g i s l a t i v e  A s s i s t a n t  to 
R e p r e s e n t a t i v e  Da v e  T h o m p s o n

W. C o n h e a d y  
s t a n t  A t t o r n e y  

Ch i e f ,  P r e t r i a l

oate : M a r c h  7, 1986

FILE NO:

TELEPHONE NO: 4 6 5 - 3 6 7 8

s u b je c t : P r o p o s e d  C S H E  463
(Judiciary) o

j

Y o u  h a v e  r e q u e s t e d  m y  a n a l y s i s  of  the p r o p o s e d  
j u d i c i a r y  c o m m i t t e e  s u b s t i t u t e  for HB 463 d a t e d  F e b r u a r y  27, 
1986. In br i e f :

S e c t i o n  1. T h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  r e t ains 
the l a n g u a g e  c o n t a i n e d  in the o r i g i n a l  v e r s i o n  o f  HB 463. Th i s 
l a n g u a g e  w o u l d  o v e r t u r n  S t ate v. N e l l e s , Op. No. 578 (Alaska
App. , F e b r u a r y  7, 1986). T h e  p r o p o s e d  CS go e s  a s t e p  further, 
h o w e v e r ,  a n d  e l i m i n a t e s  l a r c e n o u s  c o n d u c t  f r o m  the list of 
m i s d e m e a n o r s  r.ot a m e n a b l e  to c i v i l  c o m p r o m i s e .  Th i s  w o u l d  
s i g n i f i c a n t l y  b r o a d e n  b o t h  the n u m b e r  a n d  t y p e s  o f  c r i m i n a l  cases 
w h i c h  c o u l d  b e  c o m p r i s e d ,  a n d  is a step b a c k w a r d  in terms of
d e v e l o p i n g  a ju s t  a n d  r a t i o n a l  p r o s e c u t i o n  system. The 
D e p a r t m e n t  o f  L a w  o p p o s e s  such a step, w h i c h  is c l e a r l y  not
r e l a t e d  to the o r i g i n a l  p u r p o s e  o f  th i s  bill. Also, the 
t e c h n i c a l  m a n n e r  in w h i c h  the " l a r c e n o u s l y "  l a n g u a g e  is r e p e a l e d  
is e x t r e m e l y  p o o r  draft i n g .  The n e w  p r o h i b i t i o n  a g a i n s t  the
c o m p r o m i s e  o f  d o m e s t i c  a s s a u l t s  s h o u l d  be a d d e d  as a n e w
s u b s e c t i o n  5. T h i s  w o u l d  e n s u r e  t h a t  t h e r e  w o u l d  not be any
c o n f u s i o n  b e t w e e n  t h e  n e w  l a n g u a g e  and th a t  w h i c h  n o w  a p p e a r s  in 
a n y  c r oss r e f e r e n c e s  in e x i s t i n g  s t a t u t e s  a n d  in c o u r t  d e c i s i o n s  
r e f e r r i n g  to AS 1 2 . 4 5 . 1 2 0 ( 4 ) .

S e c t i o n  2 is the a m e n d m e n t  p r o p o s e d  b y  R e p r e s e n t a t i v e  
T h o m p s o n  d u r i n g  the hea r i n g ,  p l u s  l a n g u a g e  s u g g e s t e d  b y  Pu b l i c 
D e f e n d e r  D a n a  Fabe. T h e  p u r p o s e  o f  R e p r e s e n t a t i v e  T h o m p s o n ' s  
a m e n d m e n t  w a s  to c l a r i f y  th a t  an o r d e r  of r e s t i t u t i o n  or a fine 
r e s u l t i n g  f r o m  a c r i m i n a l  c o n v i c t i o n  c o u l d  be e n f o r c e d  by
e x e c u t i o n  in the sa m e  m a n n e r  as a c i v i l  judgm e n t .  W e  b e l i e v e  
t h a t  this is the a p p r o p r i a t e  i n t e r p r e t a t i o n  o f  the e x i s t i n g
l a n g u a g e  in s u b s e c t i o n  (f) , b u t  the court, in a few 
j u r i s d i c t i o n s ,  d i s a g r e e s  w i t h  th i s  view. R e p r e s e n t a t i v e  
T h o m p s o n ' s  a m e n d m e n t  w o u l d  c l a r i f y  t h e  e x i s t i n g  l a n g u a g e  and 
e l i m i n a t e  the n e e d  to li t i g a t e  this issue.

D u r i n g  h e r  t e s t i m o n y  on the bill, D a n a  F a b e  o p p o s e d  the 
a m e n d m e n t  b e c a u s e  it w o u l d  s u p p o s e d l y  e x p o s e  d e f e n d a n t s  to civil 
l i a b i l i t y  w h e n  t h e y  p l e a d  nolo c o n t e n d r e  r a t h e r  t h a n  guilty. I 
do not a g r e e  w i t h  Ms. F a b e 's o p i n i o n  o n  this point. R e s t i t u t i o n  
an d  fines u n d e r  AS 12.55 are c r i m i n a l  s a n c t i o n s  t h a t  m a y  be
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P a g e  2

i m p o s e d  u p o n  any o f f e n d e r  at s e n t e n c i n g .  C u r r e n t l y ,  w h e n  
p l e a d i n g  nolo, d e f e n d a n t s  m a y  be s e n t e n c e d  to p a y  a fine or 
r e s t i t u t i o n .  T h e s e  d e f e n d a n t s  are n o t  e x p o s e d  to s e p a r a t e  c ivil 
l i a b ility. R e p r e s e n t a t i v e  T h o m p s o n ' s  a m e n d m e n t  a d d r e s s e s  on l y  
the m a n n e r  in w h i c h  t h e s e  s a n c t i o n s  m a y  be col l e c t e d ;  in my  
o p i n i o n  it d i d  n o t  e x p o s e  t h ose w h o  p l e a d  n o l o  to a n y  g r e a t e r  
r i s k  o f  c i v i l  l i a b i l i t y  t h a n  c u r r e n t l y  exists.

In a p o l i c y  sense, the a d d i t i o n  of  Ms. F a b e ' s  p r o p o s e d  
l a n g u a g e  w o u l d  i n s u l a t e  t h o s e  w h o  p l e a d  n o l o  f r o m  p a y i n g  a fine 
o r  r e s t i t u t i o n  u n l e s s  a s e p a r a t e  c i v i l  su i t  is filed. The b u r d e n  
u p o n  v i c t i m s ,  e s p e c i a l l y  in m i s d e m e a n o r  c a ses (where the m a j o r i t y  
o f  r e s t i t u t i o n  o r d e r s  a r i s e ) , is immense. The f i l i n g  o f  a c ivil  
s u i t  w o u l d  r e q u i r e  the v i c t i m  to p r o v e  not o n l y  d a mages, but al s o  
fault. A l t h o u g h  A l a s k a  has a n  u n q u e s t i o n a b l y  a d e q u a t e  s u p p l y  of 
l a w y e r s  (3.6 p e r  t h o u s a n d ) ,  I am not in f a vor o f  p u t t i n g  t h e m  to 
w o r k  at the e x p e n s e  o f  v i c t i m s  o f  crimes. If the la n g u a g e
p r o p o s e d  b y  Ms. F a b e  r e m a i n s ,  w e  w o u l d  h a v e  to o p p o s e  the e n t i r e  
bill. V i c t i m s  h a v e  a d i f f i c u l t  e n o u g h  time c o l l e c t i n g
r e s t i t u t i o n  u n d e r  c u r r e n t  law; to impede- it f u r t h e r  is 
i n d e f e n s i b l e .

S e c t i o n  3 o f  the p r o p o s e d  s u b s t i t u t e  r e t a i n s  the p r o v i­
sion p e r m i t t i n g  p a y m e n t  of  r e s t i t u t i o n  to s h e l t e r s  and o t h e r  
n o n - p r o f i t s ,  b u t  it e l i m i n a t e s  the r e p e a l  o f  the p r o v i s i o n
r e q u i r i n g  the c o u r t  to m a k e  an a f f i r m a t i v e  f i n d i n g  of the 
d e f e n d a n t ' s  a b i l i t y  to p a y  b e f o r e  a r e s t i t u t i o n  o r d e r  m a y  be 
im posed. In i n t e p r e t i n g  the last s e n t e n c e  of  e x i s t i n g  AS 
12 . 5 5 . 0 4 5 ( a ) ,  the A l a s k a  C o u r t  o f  A p p e a l s  h a s  h e l d  th a t  "the 
t r i a l  c o u r t  m a y  n o t  set r e s t i t u t i o n  u n l e s s  it first d e t e r m i n e s  
p o s t  i n c a r c e r a t i o n  e a r n i n g  c a p a c i t y  and d e t e r m i n e s  that 
r e s t i t u t i o n  a w a r d  to be set w i l l  b e  w i t h i n  d e f e n d a n t ' s  a b i l i t y  to 
pay." See K a r r  v. S t a t e , 686 P . 2d 1192 (Alaska App. 1984). In 
e f f ect, as I s t a t e d  in m y  t e s t i m o n y  at the h e a r i n g ,  w h e n  the
c o u r t  do e s  not m a k e  th i s  a f f i r m a t i v e  finding, a n y  o r d e r  of 
r e s t i t u t i o n  is p r e s u m p t i v e l y  invalid.

In the p r a c t i c a l  w o r l d  o f  c r i m i n a l  p r o c e e d i n g s ,  m o s t  
o r d e r s  o f  r e s t i t u t i o n  a r i s e  in d i s t r i c t  court, i.e., t h e y  r e s u l t  
a f t e r  a c o n v i c t i o n  for a m i s d e m e a n o r .  Mr. Svobo d n v ,  the J u n e a u  
D i s t r i c t  A t t o r n e y ,  and Ms. J o a n n i d e s , one o f  his a s s i s t a n t s ,  tell 
m e  t h a t  t h e y  h a v e  n e v e r  w i t n e s s e d  a d i s t r i c t  c o u r t  p r o c e e d i n g  
w h e r e  this i n q u i r y  r e q u i r e d  by AS 12.55.045(a) h a s  occurred.  
R e p r e s e n t a t i v e  T a y l o r  has i n d i c a t e d  that h e  d i d  c o m p l y  w i t h  the 
r e q u i r e m e n t s  o f  an a f f i r m a t i v e  f i n d i n g  w h e n  he was" a judge. 
H o w e v e r ,  I b e l i e v e  t h a t  J u d g e  T a y l o r  w a s  the e x c e p t i o n  in these 
s i t u a t i o n s .  F u r t h e r m o r e ,  in any g i v e n  day, a s i z a b l e  n u m b e r  of 
o f f e n d e r s  e n t e r  p l e a s  of  g u i l t y  or no c o n t e s t  at the i n i tial
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a r r a i g n m e n t  in court; if the co u r t s  u n i v e r “all y  c o m p l i e d  w i t h  the 
c u r r e n t  m a n d a t e  o f  AS 12.55.045(a) t' .uke a f f i r m a t i v e  f i n ding 
p r i o r  to o r d e r i n g  r e s t i t u t i o n ,  the * ^oad at a r r a i g n m e n t s  a l one 
w o u l d  s u b s t a n t i a l l y  increase. F .~~ly, R e p r e s e n t a t i v e  C l o c k s i n ' s  
a s s u m p t i o n  d u r i n g  the h e a r i n g  t h a t  c o n v i c t e d  o f f e n d e r s  are u n d e r  
o a t h  at t h e  time o f  s e n t e n c i n g ,  is not a c c urrate. O f f e n d e r s  are 
g e n e r a l l y  not p l a c e d  u n d e r  oath, nor are th e y  r e q u i r e d  to s p eak 
a t  s e n t e n c i n g .  A n  o f f e n d e r  m a y  be ab l e  to a s s e r t  a v a l i d  
p r i v i l e g e  a g a i n s t  a n s w e r i n g  inqui r i e s  from a s e n t e n c i n g  judge.

In m y  o p i n i o n ,  the issue h e r e  is b a s i c a l l y  o n e  o f  the 
r i g h t s  o f  v i c t i m s  v e r s u s  the ri g h t s  of  o f f e n d e r s . '  In 1984, this 
s t a t e  e n a c t e d  a v i c t i m ' s  b i l l  of rights and r e q u i r e d  the
i n c l u s i o n  o f  a v i c t i m  i m p a c t  s t a t e m e n t  as p a r t  of a p r e s e n t e n c e  
r e p o r t  in f e l o n y  m a t t e r s .  T h e s e  a c t ions w e r e  the s t a te's a t t e m p t  
to r e c o g n i z e  th a t  o f f e n d e r s  are not the o n l y  i n d i v i d u a l s  w i t h
c o g n i z a b l e  ri g h t s  d u r i n g  c r i m i n a l  p r o c e e d i n g s .  However, by 
r e t a i n i n g  p r o v i s i o n s  in the sta t u t e s  like the last s e n t e n c e  of  AS 
1 2 . 5 5 . 0 4 5 ( a ) ,  w e  are m e r e l y  g i v i n g  lip service, to v i c t i m s  w h i l e  
u p h o l d i n g  b u r d e n s o m e ,  s t a t u t o r i l y - c r e a t e d  o f f e n d e r  rights.

As I u n d e r s t a n d  it, R e p r e s e n t a t i v e  T h o m p s o n ' s  o r i g i n a l  
p u r p o s e  in HB 463 w a s  to a l l o w  r e s t i t u t i o n  to be o r d e r e d  to the 
s t a t e ' s  s h e l t e r  system, w h e n  the s h e l t e r s  p r o v i d e d  care to the 
vi c t i m .  F o r  the s h e l t e r s  involved, this b i l l  does no m o r e  than
th a t  w h i c h  h a s  b e e n  d o n e  for v i c t i m s  d i r e c t l y  —  the law
a u t h o r i z e s  t h e m  to r e c o v e r  r e s t i t u t i o n ,  y e t  m a k e s  it p r a c t i c a l l y  
i m p o s s i b l e  to a c t u a l l y  c o l l e c t  it.

S e c t i o n  4 of  the p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  is the 
same as t h e  o r i g i n a l  bill.

I h a v e  p r e p a r e d  a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w h i c h  
i n c o r p o r a t e s  o u r  o b j e c t i o n s  to the p r o p o s e d  j u d i c i a r y  c o m m i t t e e  
s u b s t i t u t e .  Y o u  w i l l  n o t i c e  t h a t  in S e c t i o n  3, I ha v e  d r a f t e d  
n e w  l a n g u a g e  s u g g e s t e d  by R e p r e s e n t a t i v e  G r u e n b e r g  that also 
a d d r e s s e s  a n o t h e r  c o n c e r n  r a i s e d  by  R e p r e s e n t a t i v e  C l o c k s i n  on 
this bill.

If I can p r o v i d e  f u r t h e r  assist a n c e ,  do not h e s i t a t e  to 
c o n t a c t  m e .

P W C :ej f

A t t a c h m e n t :
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A P P R O V E D :

IN T H E  H O U S E

CS  F O R  H O U S E  B I L L  NO. 463 (Judiciary)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the a u t h o r i t y  to c o m p r o m i s e

c e r t a i n  m i s d e m e a n o r s  and to the p a y m e n t  o f  fines and 

r e s t i t u t i o n ."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS  1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

Sec. 12. 4 5 . 1 2 0 .  A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H  

V I C T I M  HAS C I V I L  A C T I O N .  W h e n  a d e f e n d a n t  is he l d  to a n s w e r  on a 

c h a r g e  o f  m i s d e m e a n o r  for w h i c h  the p e r s o n  i n j u r e d  by the act c o n­

s t i t u t i n g  the c r i m e  h a s  a r e m e d y  b y  a c i v i l  action, the c r ime m a y  be 

c o m p r o m i s e d  e x c e p t  w h e n  it w a s  c o m m i t t e d

(1) by o r  u p o n  a p e a c e  o f f i c e r ,  judge_j_ or m a g i s t r a t e  w h i l e  

in the e x e c u t i o n  o f  the d u t i e s  o f  th a t  o f f i c e ;

(2) r i o tously;

(3) w i t h  an i n t e n t  to c o m m i t  a felony;

(4) larcenously;

(5) b v  a s s a u l t  a g a i n s t

(A) a sp o u s e  or a fo r m e r  spouse of the defendant;

(B) a p a r e n t ,  g r a n d p a r e n t ,  child, o r  g r a n d c h i l d  o f  the

d e f e n d a n t ;

(C) a m e m b e r  of the s o c i a l  unit c o m p r i s e d  of those

l i v i n g  t o g e t h e r  in the same d w e l l i n g  as the defendant; or

(D) a p e r s o n  w h o  is not a spouse or former spouse of

the d e f e n d a n t  b u t  w h o  lived in a s p o u s a l  r e l a t i o n s h i p  w i t h  the

d e f e n d a n t .
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APPROVED:

* Sec. 2. AS 12.55.025(f) is a m e n d e d  to read:

(f) A s e n t e n c e  that the d e f e n d a n t  p a y  money, e i t h e r  as a fine or 

in r e s t i t u t i o n  or both, c o n s t i t u t e s  a lien in the same m a n n e r  as a 

j u d g m e n t  for m o n e y  e n t e r e d  in a c i v i l  a c t i o n  and m a y  be e n f o r c e d  by  

e x e c u t i o n  in the same m a n n e r  as a j u d g m e n t  in a civil a c t i o n . N o t h i n g  

in this s e c t i o n  limits the a u t h o r i t y  of  the c o u r t  to o t h e r w i s e  e n f o r c e  

p a y m e n t  o f  a fine or r e s t i tution.

* Sec. 3. A S  12.55.045(a) is a m e n d e d  to read:

(a) The c o u r t  m a y  o r d e r  a d e f e n d a n t  c o n v i c t e d  of an o f f e n s e  to 

m a k e  r e s t i t u t i o n  as p r o v i d e d  in this s e c t i o n , i n c l u d i n g  r e s t i t u t i o n  to 

a p u b l i c  o r  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n  that has p r o v i d e d  c o u n s e l­

ing, m e d i c a l ,  or s h e l t e r  s e rvices to the v i c t i m  or as o t h e r w i s e  a u­

t h o r i z e d  b y  law. B e f o r e  an o r d e r  of r e s t i t u t i o n  is entered, u p o n

r equest, the d e f e n d a n t  m a v  have an o p p o r t u n i t y  to e s t a b l i s h  b y  a 

p r e p o n d e a n c e  o f  the e v i d e n c e  the i n a b i l i t y  to oav r e s t i t u t i o n  d u r i n g  

the t e r m  o f  the sentence. [IN D E T E R M I N I N G  T H E  A M O U N T  AND M E T H O D  OF 

P A Y M E N T  OF R E S T I T U T I O N ,  THE C O U R T  S H A L L  TA K E  INTO A C C O U N T  T H E  

F I N A N C I A L  R E S O U R C E S  OF THE D E F E N D A N T  A N D  T H E  N A T U R E  OF THE B U R D E N  ITS 

P A Y M E N T S  W I L L  IMPOSE.]

* Sec. 4. A S  12.55.051(a) is a m e n d e d  to read:

(a) If the d e f e n d a n t  d e f a u l t s  in the p a y m e n t  of a fine or  any

i n s t a l l m e n t  o r  of r e s t i t u t i o n  or any inst a l l m e n t ,  the court m a y  o r d e r  

the d e f e n d a n t  to sh o w  cause w h y  the d e f e n d a n t  should not be s e n t e n c e d  

to i m p r i s o n m e n t  for n onpayment. If the d e f e n d a n t  fails to e s t a b l i s h  

[COURT FINDS] bv a p r e p o n d e r a n c e  of the e v i d e n c e  that the d e f e n d a n t  

d i d  not i n t e n t i o n a l l y  refuse or fail [DEFAULT WAS A T T R I B U T A B L E  T O  A N  

I N T E N T I O N A L  R E F U S A L  OR FAILURE] to ma k e  a g o o d  faith effort to pay the 

fine o r  r e s t i t u t i o n ,  the c o urt m a y  o r d e r  the d e f e n d a n t  i m p r i s o n e d  

u n t i l  the o r d e r  of the c o u r t  is satisfied. A te r m  of i m p r i s o n m e n t
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APPROVED;

i m p o s e d  u n d e r  this s e c t i o n  m a y  not e x c e e d  one d a y  for ea c h  $50 of  the 

u n p a i d  p o r t i o n  o f  the fine or r e s t i t u t i o n  o r  one year, w h i c h e v e r  is 

shorter. C r e d i t  shall be g i v e n  t o w a r d  s a t i s f a c t i o n  of the o r d e r  of 

the c o u r t  for e v e r y  d a y  a p e r s o n  is i n c a r c e r a t e d  for n o n p a y m e n t  o f  a 

fine or r e s t i t u t i o n .
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S U P E R IO R  C O U R T S  
D O M E S T IC  R E L A T IO N S  C A S E S  

C O M P O S IT IO N  O F  F I L IN G S
FY 84

CASE TYPE
COURT DIVORCE DISSOLUTIONOFMARRIAGE

RECIPROCALSUPPORT DOMESTICVIOLENCE OTHER TOTAL

Anchorage 9 5 3 1 , 7 0 1 1 , 1 1 4 1 , 0 8 6 2 2 0 5 , 0 7 4

'Barrow 4 2 7 8 4 7 5 9 1

Bothel 1 1 2 8 29 6 8 ----- 1 3 6

Fairbanks I 2 9 4 6 1 3 2 1 7 3 4 5 2 0 1 , 4 8 9

Juneau 1 1 7 1 8 1 56 1 1 9 1 7 4 9 0

Kenal 6 7 1 9 0 66 9 1 1 1 4 2 5

Ketchikan 7 6 1 1 3 75 ' 6 3 5 3 3 2

Kodiak 4 3 7 1 37 4 1 4 1 9 6

Kotzebue 1 6 16 28 4 8 ----- 1 0 8

Nome 2 0 6 32 2 3 ' 8 1

Palmer 7 1 1 7 2 86 9 8 1 5 4 4 2

Sitka 4 8 4 4 2 4 3 4 2 1 5 2

Wrangell/Petersburg 2 6 32 11 4 86

TOTAL 1 , 7 4 6 3 , 1 9 4 1 , 7 8 3  // i l , 0 7 6 y  3 0 3 9 , 1 0 2

% OFTOTAL 1 9% 3 5%
i

2 0% 4 j / j 3% 1 0 0%
FISCAL YEAR JULY 1 -  JUNE 30

BY JU D IC IA L  D IS T R IC T

First 2 6 7 3 7 0 166 2 2 9 2 8 1 , 0 6 0

Second 4 0... _ _ _ _ 4 9 68 1 1 8 5 2 8 0

Third 1 , 1 3 4 2 , 1 3 4 1 , 3 0 3 . 3 1 6 2 5 0 6 , 1 3 7

Fourth 3 0 5 6 4 1  • 2 4 6 4 1 3 2 0 1 , 6 2 5



S U P E R I O R  C O U R T S  

D O M E S T I C  R E L A T I O N S  C A S E S  

C O M P O S I T I O N  O F  F I L I N G S

FY 8 2 / 8 3

FISC A L  YEAR JULY 1 -  JUNE 30

B Y  J U D I C I A L  D I S T R I C T  I N C L U D I N G  S E R V I C E  A R E A S

First 2 6 3 3 3 1 2 1 6 1 8 4 17 1 ,0 1 1

Second 42 48 77 67 7 2 4 0

Third 1 , 2 4 3 1 ,9 3 7 1 , 3 9 1 1 ,0 4 7 1 8 3 5 ,8 0 2

Fourth 3 1 9 5 7 6 323 2 6 9 6 1 ,4 9  3

S-37



S U P E R I O R  C O U R T S  

D O M E S T I C  R E L A T I O N S  C A S E S  

C O M P O S I T I O N  O F  F I L I N G S

FY 81/82

COURT

CASE TYPE

TOTAL
DIVORCE

D I S S .
OF

MARRIAGE
RECIPROCAL

SUPPORT
DOMESTIC
VIOLENCE

OTHER

Anchorage 1 , 2 9 5 1 , 5 4 1 1 , 6 4 3 5 3 9 1 6 2 5 , 1 8 0

Barrow 2 5 1 4 1 3 2 7 1 1 9 0

Bethel 1 4 1 3 4 9 3 7 4 1 1 7

Fairbanks 3 2 5 4 8 6 2 6 6 1 7 0 4 8 1 , 2 9 5

Juneau 2 7 1 3 7 9 5 0 1 3 4 1 6

Kenai 1 7 1 3 3 7 5 5 3 9 3 4 1

Ketchikan 1 9 0 - 1 0 5 5 1 9 3 5 5

Kodiak 8 9 - 4 3 2 3 3 1 5 8

Kotzebue 2 2 - 3 1 3 1 3 8 7

Nome 2 9 3 3 3 7 9 8 1

Sitka 7 6 1 3 8 1 4 8 1 3 7

TOTAL 2 , 5 0 7 2 , 0 9 4  ; 2 , 3 7 5  f 1 , 0 0 2 ^ 2 7 9 8 , 2 5 7

% OF TOTAL 30% 25% 29% \ 1 2 7 . j . 3% 10 0%

Fiscal Year July 1 - Jtrmr^p/

B Y  J U D I C I A L  D I S T R I C T  I N C L U D I N G  S E R V I C E  A R E A S

First 5 3 7 4 2 2 2 1 1 5 3 0 9 0 8

Second 5 1 3 6 4 3 8 1 2 1 6 8

Third 1 , 5 5 5 1 , 5 7 4 1 , 7 6 1 6 1 5 1 7 4 5 , 6 7 9

Fourth 3 6 4 5 1 3 3 2 8 2 3 4 6 3 1 , 5 0 2



A L A S K A  N E T W O R K
O N

D O M  E S T I C  V I O  L E  N C E  

S E X U A L  A S S A U L T
130 Seward, No. 501 » Juneau, Alaska 99801 (907) 586-3650

Abused Women's Aid in Cr*iis (AWAIC); 

Aclvoc.iles for V ictims of Violence (AW); 

Aiding W omen in Abu$»».amJ Rape Em ergenties (AWARD; 

Alaska W om rns Resume r  Center (AWRO; Arctic Women in Crisis (AWIO;

llcring Sea Women's Group (BSWG); 

' irilovii Women's Resource Center (CWRCl: f  mrnonak Women's Shelter; 

Kodiak Women’s Resource A Crisis Center (KWRCC); MfcN, Inc.; 

Men’s Support Network (MSN). Safe A lear-Frec Environment (SAFE);

Sitk.ins Against fam ily  Violence (SAfV); 

Southwestern Alaska Council for the 

Prevention qf Child Sexual Assault (SWACPCSA); 

South Peninsula Women's Services (SWPS); 

tundra V\‘omen*s Coalition (TWO;-Valley Women's Resource Center (VWRO;

W omen in Crisis Counseling A Assistance (WICCA); 

Women in Sale Domes fNVISI I); Women"'. Resouice A Crisis Center (WRCC)

P O S I T I O N  P A P E R :  H B  463

The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  is 
a n o n - p r o f i t  m e m b e r s h i p  o r g a n i z a t i o n  c o m p o s e d  of t w e n t y  d o m e s t i c  
v i o l e n c e  a n d  s e x u a l  a s s a u l t  p r o g r a m s  t h r o u g h o u t  the s t a t e . T h e  
N e t w o r k  s t r o n g l y  s u p p o r t s  H E  46 3 for the f o l l o w i n g  r e a s o n s :

siLSLiSil I*. As you ar e  a w a r e ,  on F e b r u a r y  7, 1087, the C o u r t  of
A p p e a l s  a f f i r m e d  a d e c i s i o n  made by J u d g e  C r u t c h f i e l d  to d i s m i s s  a 

m i s d e m e a n o r  a s s a u l t  c h a r g e  a g a i n s t  B r u c e  N e l l e s  p u r s u a n t  to the 
m i s d e m e a n o r  c i v i i  c o m p r o m i s e  s t a t u t e  in the c a s e  S T A T E  O F  A L A S K A  

vs. B R U C E  N E L L E S .  In t h i s  c a s e ,  the C o u r t  of A p p e a l s  f o u n d  th at AS  
1 2 . 4 0 . 1 2 0  a n d  1 2 . 4 5 . 1 3 0  e x p r e s s l y  a u t h o r i z e  the c o u r t  to 
c o m p r o m i s e  m i s d e m e a n o r s  a n d  th at  the the c o u r t ' s  p o w e r  to d i s m i s s  
is in no way c o n d i t i o n e d  u p o n  the a g r e e m e n t  of the p r o s e c u t o r .

In the C cl 3 0 O f S T A T E  vs. N E L L E S ,  N e i l e s  s t r u c k  h i s  g i r l f r i e n d ,  
M a r y  He nr y,  on the m o u t h  w i t h  hi s fist c a u s i n g  a c u t  w h i c h  
r e q u i r e d  four s t i t c h e s .  She s t a t e d  that he h a d  n e v e r  a s s a u l t e d  he r  
on a n y  o t h e r  o c c a s i o n  d u r i n g  t h e i r  y e a r  t o g e t h e r ,  t h e r e  w e r e  no

no loss of w a g e s ,  a n d  t h a t  s he  d i d  n o t  w a n t  
S i n c e  the s t a t e  h a d  n ot  s u g g e s t e d  t h e r e  w as

.her

m e d i c a l  e x p e n s e s ,  
c i v i l  c o m p e n s a t i o n ,  
a n y  o n g o i n g  d a n g e r  to the v i c t i m ,  

J u d g e  I r u t c h f i e l d  h a d  not  a b u s e d  hi- 
c a se .

t h e
di s e r e t  i on

A p p e a l s C o u r t  f o u n d  th at  
in d i s m i s s i n g  the

The c i v i l  c o m p r o m i s e  s t a t u t e s  h a v e  b e e n  r a r e l y  u s e d  in the c o u r t s  

in d o m e s t i c  v i o l e n c e  c a s e s .  O n l y  w i t h i n  r e c e n t  p a s t  h a v e  we s e e n  
t h e s e  s t a t u t e s  e m p l o y e d  for t h i s  p u r p o s e ;  and, u n til  now, o n l y  in 

a few  ca s e s .  The N e t w o r k  is v e r y  c o n c e r n e d  t h a t  in l i g h t  of t h i s  

r e c e n t  o p i n i o n ,  c i v i l  c o m p r o m i s e  in d o m e s t i c  v i o l e n c e  c a s e s  w i i l  
b e g i n  o be u t i l i z e d  m o r e  r e g u l a r l y .  We s t r o n g l y  urge  you to a d o p t
t i n s  p r o v i s i o n  
e x e m p t  d o m e s t i c

of the bill a n d  c r e a t e  an  a d d i t i o n a l  
i.: o p u t e s  : r om the se  s t a t u t e s .

e x c e p t i o n

e x p e r i e n c e  in t h i s  f i e l d  t e l l s  us s e v e r a l  t h i n g s :

- W i t h  c o u p l e s  w ho  a re  v i o l e n t ,  t h e r e  o c c u r s  w h a t  is 

m o s t  o f t e n  re f a r e d  to as a " c o n t i n u u m  ox v i o l e n c e .

The v i o l e n c e  s t a r t s  w i t h  a m i n o r  o f f e n s e  a n d  t h e n
b e c o m e s  mor e f r e q u e n t  a n d  m o r e  i n t e n s e .  A r e c e n t  s t u d y  in 
M i n n e a p p o l i s  s h o w e d  th er e  w a s  a s u b s t a n t i a l  d e c r e a s e  in 
s e c o n d  time o f f e n d e r s  w h e n  a m a n d a t o r y  a r r e s t  p o l i c y  was 
a d o p t e d  by t h a t  c o m m u n i t y .  T h e s e  r e s u l t s  a g r e e  w i t h  the w o r k



c o m p l e t e d  by the D o b d a s h e s ,  tw o othei' h i g h l y  r e g a r d e d  

r e s e a r c h e r s  in the fi el d.  T h e y  h a v e  f o un d that the 

- m e s s a g e s  s o c i e t y  g i v e s  th e b a t t e r e r  a b o u t  w h a t  is

p e r m i s s i b l e  b e h a v i o r ,  in the f o r m  of s a n c t i o n s ,  
h a s  a s i g n i f i c a n t  i m p a c t  of t h e i r  fu t u r e  b e h a v i o r .
F o r  th ese  r e a s o n ,  the M u n i c i p a l i t y  of A n c h o r a g e  has 
r e c e n t l y  a d o p t e d  a no d r o p  p o l i c y  for d o m e s t i c  v i o l e n c e  

c a s e s .  We m u s t  s e n d  a m e s s a g e  to b a t t e r e r s  a n d  t h e i r  v i c t i m s  
' that  d o m e s t i c  v i o l e n c e  is u n a c c e p t a b l e  in a n y  form.

- M a n y  d o m e s t i c  v i o l e n c e  c a s e s  p r e c i p i t a t e  d i v o r c e  a n d  
c h i l d  c u s t o d y  c a s e s .  T y p i c a l l y ,  b a t t e r e d  w o m e n  are 
a f r a i d  of w h a t  w i l l  h a p p e n  to t h e m  o u t s i d e  of the 

c o u r t r o o m  a n d  a r e  t h e r e f o r e  r e l u c t a n t  to t e s t i f y .
The b a t t e r e r  is in the p o s i t i o n  of p o w e r  w i t h i n  

the r e l a t i o n s h i p .  The N e t w o r k  is v e r y  c o n c e r n e d  
th at  the p r e s s u r e  f o r  the w o m a n  to a g r e e  
to c i v i l l y  c o m p r o m i s e  the c a s e  c o u l d  in some c a s e s  

be e n o r m o u s .  V i c t i m s  of d o m e s t i c  v i o l e n c e  are 
n o t  in a p o s i t i o n  to n e g o t i a t e  a n  e q u i t a b l e  c i v i l  

' ■ c o m p r o m  i s e .

S e c t i o n  II: We v e r y  m u c h  s u p p o r t  t h i s  s e c t i o n  as it w o u l d  c l a r i f y
t h a t  r e s t i t u t i o n  c o u l d  be p a i d  to p r o g r a m s  that o f f e r  s e r v i c e s  to 

v i c t i m s .  The N e t w o r k ' s  p r o g r a m s  are  u n d e r s t a f f e d  a n d  u n d e r f u n d e d ,  
a n d  a d d i t i o n a l  s o u r c e s  of r e v e n u e  ar e v e r y  much  n e e d e d .  We feel it 
is e n t i r e l y  a p p r o p r i a t e  t h a t  s o m e  of the se  c o s t s  be b o r n e  by the 
p e r p e t r a t o r s  of the so c r i m e s .

S e c t i o n  H I :  We feel t h a t  it s h o u l d  be the C o u r t ' s  r e s p o n s i b i 1 ity
to d e t e r m i n e  the a m o u n t  of r e s t i t u t i o n  th at  s h o u l d  be p a i d  by the 

■defendant, but n o t  w h e t h e r  he is a b l e  to pay. If the d e f e n d a n t  
d e f a u l t s  a n d  t h e n  p r o v e s  t h a t  it w a s  n e i t h e r  i n t e n t i o n a l  cr in L a d  
f a i t h  t h e n  the C o u r t  c a n  a d j u s t  the a m o u n t  of r e s t i t u t i o n  due. It 
is ou r h o p e  .hat t h i s  c h a n g e  wil l in cr e a s e  th e a m o u n t  of 
r e s t i t u t i o n  a c t u a l l y  pa i d .



A L A SK A  W O M E N ’S LOBBY
POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

February 19, 1986

To: The Honorable Mike M. Miller
Chairman

House Judiciary Committee 

Re: HB 463, relating to compromise and restitution in domestic violence

Mr. Chairman and members of the Committee:

The Alaska Women's Lobby appreciates the opportunity to express it's support 
for the legislation before you today, HB 463.

We do believe that adding assaultive behavior to the exceptions to civil 
compromise will add to the protection of victims rights and elevates the 

seriousness of the crime. Many victims of domestic violence cannot afford 
legal counsel to protect their rights and allow themselves to be intimidated 
by the perpetrator and the defense attorney into not prosecuting because 
civil compromise is available.

We also favor allowing the court to order restitution to those public and 
private non-profit organizations which provide the victim services. Assault 

victims have medical and dental expenses, and require counseling and 
advocacy.

Reinforcing the failure to make restitution with a criminal sanction, unless 
the defendant proves he is unable to pay, will encourage the offender to pay 
the restitution.

We believe that this bill is in keeping with the seriousness of the crime of 

domestic violence and the need to fully protect the victims of this crime.
We urge passage of HB 463.

Thank you for your-consideration.

Alaska Women's Lobby 

Sherrie Goll, Lobbyist
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Dally News reporter

I t 's  not a sentim ental journey  in to  the  past 
‘ when Deb speaks of h e r  second husband. He 

broke her nose three tim es , chipped h e r ta il 
bone, damaged her eye. Once, she says, he 
beat her so brutally  she was hospitalized 
w ith  a case of shock th a t  lasted  tw o weeks.

Then, jarringly. Deb laughs. “ Oh, no!" she 
says. It was her first h usband  th a t.p u t h e r in 

' the  hospital for tw o w eeks. She forgot. Both 
husbands beat her so m uch th a t  i t 's  hard  to 
remember who did w h a t.

“ I thought everybody lived th a t  w ay ,"  
Deb says. »

There is some b a s is  for th a t belief: A t 
least 1.8 million w om en in th is  coun try  are 
beaten each year in th e i r  hom es, according to 
the  Abused Women’s A id  in C risis center.

The organization, a non-profit corporation 
usually called AWAIC, offers counseling and 
o ther services to b a tte re d  w om en, th e ir  
children and the m en w ho  do th e  h itting . - 

Deb says AWAIC saved  he r life. W ithout 
_ the counseling she got there , she says would 

have let some m an b e a t  her to  death . Deb 
now works at AW AIC p a r t tim e, leading 
counseling groups th re e  evenings a w eek.

It's  a busy place. F ro m  Aug. 1 to  Oct. 1, 
1985, AWAIC saw 150 "n ew ” victim s — 
women who hadn't b een  there  before. During 
th a t period, 89 w om en retu rned  fo r th e ir 
second or subsequent stays, says G inger 
Halterman, shelter d irec to r.

What concerns H a lte rm an  m ost is her 
suspicion that only a b o u t h a lf  of the  women 
who are battered rep o rt it. The others 
remain silent because th ey 're  a fra id  and 
because they don’t  k now  help  ex ists, she 
says.

When abused w om en do look fo r help, 
they often begin by  calling  the  police. A n­
chorage police w ere called  to  the scenes of 
1,664 family d istu rbance  com plain ts during 
1985. ‘

Not all'the d istu rbances involved violence; 
police records do n o t show such a b reak ­
down, according to  o fficer C athy  B rew ster.

N o r  does the police d e p a r t m e n t  k e e p  ' 
statistics on. the n u m b e r  of homicides that_ 
are proceeded b y  f a mily disturbance calls. ' 
But. Brewster 'says national statistics';'— % 
which s h o w  a p a t t e m .  of increasing' violence ;'.* 
in abusive relationships.—  are accurate':r-’r < 

“Every time y o u  g o  back, it escalates, 

she says: *.. *..•/„1. . '...; ..V . -?V. * -
The Center for W o m e n  Policy. Studies, in 

Washington, D.C.? reported in 1982 that 40 
p u c e n t  of female h o m i c i d e  victims are killed 
b y  family m e m b e r s  o r  boyfriends. A  K a n s a s  
City study found that in, half the h o m i c i d e  

cases involving f a mily m e m b e r s ,  police b a d  
been'called to the h o m e  at least five times _ 

before the killing.*"*'!.’. . . -->r? ' A
W h e n  Anchorage police respond to d o m e S v ; 

tic violence complaints, they tell the battere 
party ho one deserves to b e  treated like that/... 

Brewster says. • v  • } ’■ •** i V

and provide the paperw ork  . . .  a lot of tim es 
they won't go through w ith  it ."  '

According to the  AWAIC vo lunteer tra in ­
ing manual, a w om an's refusal to  accept help 
is based on an unconscious agreem ent w ith  
the man who beats her. Futilely , she tries  to 
m ake the relationship work by  le tting  him  
have what he seems to need: To vent his 
frustrations by beating her. • ;• -

Deb's girlhood did everything to  prepare  
her for such an arrangem ent. She had five 
stepfathers while she was growing up, all of 
whom were cruel in  some w ay o r other, 
although "only one" b ea t her severely.

Nothing in her upbringing m ade h e r ex­
pect anything from life  but insults, pain  and 
frustration, she says. H er fam ily m oved back 
and forth between Kentucky and Ohio when 
she was young. Bleakness w as the most 
consistent factor. ,

" I  never had shoes when I was a k id , dr 
clothes, or — half the tim e — fof.d," she says. 
She can remember banging her head on the 
floor at the aj;e of 2 or 3 in an attem pt to 
in terrup t her parents’ shouting m atches, -1.;'

When Deb was 5, h e r  parents divorced and 
left her and her s is te r  with th e ir  aun t and 
uncle in Kentucky. The girls lived in a b a m  
for two years because their aun t d idn ’t w ant 
them  messing up the house, says Deb.

She continued to be abused in various 
ways until seven years ago, when a televi­
sion commercial said  that life w asn’t that 
bad for everyone, Deb says. The commercial

- /  See Page J-3, AWAIC

e w s ie r sa y s .  • v  • >•••*- - 2*
Police tell the v ic tim  how  to get Court-, ; 

ordered guidelines fo r the, m an to follow, 
which’ can include th e  requ irem en t th a t  ne^. 
stay away from th e  w om an completely.,-
Police also tell v ic tim s about A W A IC .1

But victims d o n ’t a lw a y s . listen . Sorne Two workers at The Abused W om en's Aid In



suggested there w a i a way 
out, even for he n  7, > :<

Deb w ai afra id  to., w rite  _)( _    „ ____ w
down ' the  telephone' num ber V' told me bow  nice I looked and 
th a t 'a p p e a re d  on ----- -  —v - * - - — J — r

She says she couldn't have 
Imagined a c a re e r ., . /

A t the shelter, the staff 
began h e r therapy  b y  bu ild ­
ing "her self-esteem .- .''T hey

i the screen ,'- w h a f 'a  good m o ther.I  w a i/i  
so she "memorized it. Eleve \ s h e
m onths la te r, a fte r  h e r  t h l r d l ,  Z' A il  J lr n ,  she' resisted tne 

•f broken"1 n o se ,’ she  l i t e r a l ly ." ' no’tlo r ish e  ba 'd] something to 
craw led out the fro n t door o f c o n t r ib u t e .  WheV a'counselor 
h e r .horheT 'went’" to  a neigh-!!;1 suggested she p u t 'T r i’ some 

- boris and dialed for help.’V , • ’ tim e as an AWAIC volunteer, 
The num ber was fo r the  " I said ‘Why? I  can’t  do any-

thlncr • •• ; • ’
Deb le ft the shelter 

w ith ' short- and long-term  
goals: a car In three m onths, a

crisis line at AWAIC. She had  thing, 
to  w ait two days for a room  . ' But 
a t the shelter because It was 
full (AWAIC has liv ing space 
for 53). In  the m eantim e, she 
s ta y e d  a t th e  M cK lnnell 
Emergency - Shelter, run  by 
the  Salvation Arm y. '*

AWAIC, which began In

m obile home w ith in  a year, a 
VISA card In three years arid 
her own home in five ye a rs r
4 ’’ • 1 . • . 1>

She met a ll her goals. And 
while • she w orked her w ay

24-hour crisis line and living 
spac-: for women and ch il­
dren. C lients can s tay  fo r as •
long as five w e e k s / '* ’

- . ••••-■'* * ’ ’
T h e re 'a re  - individual and 

group counseling for w om en 
re s id e n ts ' and  th e r a p e u t ic  . 
p la y  g roups fo r c h ild re n . 
AWAIC also offers support 
groups for women who a re n ’t 
residents. .

Men who w ant to  stop vio- * 
len t behavior can en te r an 
in tense six-m onth counseling 
p ro g ra m  c a lled  th e  M ale 
Aw areness Program . Counse­
lors teach practical a lte rn a ­
tives to violence, anger con­
tro l and stress reduction, ac­
cording to an AWAIC brocure.

Deb stayed a t the shelter 
for th ree  weeks. The experi­
ence turned h e r life a ro u n d ,. 
she says. '

Before she came to  AWAIC, 
Deb had  w orked occasionally 
as a w aitress, b u t  she had 
never had any personal goals.

• . •

T h e r a p y  g r o u p s  a v a i l a b l e

Women can c a lk  the  cricis 
line o r come to  tHe 'shelter 2i  
hours a day. The crisis line 
num ber is 272-0100. Women 
need ing ' shelter a fte r  5 p .m . 
should try  to call before com­
ing so ^nelter staff, can an tic i­
pate  th e ir  a rrival. •. . ____

Women m ay come to. the 
front office during regu lar of-.-

r e q u i r e d . ' i ■
*; ‘ The topics for each week of 

the four weeks include: Myths 
and Facts About Domestic Vi- 
olence; Continuum s of Batter- 
irig: A Look at Social;* Emo- 

" ‘tiorial,"'' Physical arid!’-Sexual 
’Abuse; Co-dependency: Can a 
Couple Be Addicted to Their 
Own Violence? and Where-Do-

1977, Is located a t 100 W. 13th . A, * V ^  nBr
Ave. The organization offers a th rou?h the l is t - s^ uAsTend hp:r b experiences as an AWAIC vol­

un teer and — sta rting  in 1970 
— as a paid s ta ff  member.

S h e ' worked full-time for 
th iee  years, then  becam e an 
engineering technician for An­
chorage W ater and W astewa­
te r U tility . Deb still works a t 
AWAIC three evening shifts 
pe r week. Most of her tim e is' 
spent leading group counsel­
ing sessions for non-residents.

Deb is considering getting 
a college degree; she m ight 
s tu d y  p u b lic  re la tio n s . “ I 
would like to  not have a 
crisis-oriented position ,” she 
says. " I t ’s tim e to  move on."

She wonders if  her children 
w ill be able to do the same. 
As in many cases, they bear 
heavy scars from  a violent 
home life. Low self-esteem is 
the m ain  problem , she says; 
and i t ’s w ith  children th a t the 
cycle of violence m ust'be  bro­
ken. Deb says she doesn’t 
know  how to do that: "Why is 
i t  so haxd to unlearn?”

Forrr.
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T e s t i m o n y  

S u z a n n e  L o m b a r d i

HB 4 6 3

T h e  l e g i s l a t i v e  c o m m i t t e e  o f  t h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  

m e t  F e b r u a r y  12 , 1 9 8 6  a n d  e x p r e s s e d  s u p p o r t  o f  H B  4 6 3  , an 

a c t  r e l a t i n g  to C r i m i n a l  T r i a l s  a n d  R e s t i t u t i o n .

S e c t i o n  I

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  d o m e s t i c  v i o l e n c e  is a 

v i o l e n t  c r i m e  t h a t  s h o u l d  be h a n d l e d  as a n y  o t h e r  a s s a u l t

w o u l d  be by t h e  J u d i c i a r y  s y s t e m .

B y  a d d i n g  d o m e s t i c  v i o l e n c e  to t h e  l i s t  of c r i m e s  t h a t  

c a n n o t  be c o m p r o m i s e d  by c i v i l  a c t i o n ,  t h e  A l a s k a  S t a t e

L e s i s l a t u r e  is c o n t i n u i n g  to s e n d  t h e  m e s s s a g e  t h a t  t h i s  

c r i m e  is c l e a r l y  u n a c c e p t a b l e .

A l t h o u g h ,  t h e  c o m p r o m i s e  s t a t u t e  is n o t  o f t e n  u s e d ,  a

c o u r t  o p i n i o n  w a s  h a n d e d  d o w n  r e c e n t l y  t h a t  r e i n f o r c e s  t h e  

C o m m i s s i o n ' s  c o n c e r n .  In t h e  C o u r t  o f  A p p e a l s  - S t a t e  o f  

A l a s k a  vs. N e l l e s  t h e  c o u r t  u p h e l d  t h e  d i s m i s s a l  o f  c h a r g e s  

a n d  t h e  d e f e n d e n t  p a i d  $ 1 0 0  r e s t i t u t i o n  a v i c t i m  w h o  

r e q u i r e d  f o u r  s t i t c h e s  in h e r  m o u t h  d u e  to a b l o w  w i t h  a

f i s t .  T h e  c o u r t  s a i d  " c e r t a i n l y  t h e  s t a t e  h a s  a v a l i G  

c o n c e r n :  t h a t  d o m e s t i c  a s s a u l t s  g o  u n p u n i s h e d  m e r e l y

b e c a u s e  t h e  v i c t i m s  w i s h  to w i t h d r a w  t h e i r  c o m p l a i n t s  in t h e  

h o p e  t h a t  no f u r t h e r  a b u s e  w i l l  o c c u r . " . . . .  " an a m m e n d m e n t  to 

c r e a t e  a d d i t i o n a l  e x c e p t i o n s  is c l e a r l y  a m a t t e r  of 

l e g i s l a t i v e  r a t h e r  t h a n  j u d i c i a l  c o n c e r n . "

Alaska Women's Commis si on



T h i s  s e c t i o n  a l l o w s  r e s t i t u t i o n  to be p r o v i d e d  to an 

o r g a n i z a t i o n  t h a t  h a s  p r o v i d e d  c c u n c e l i n g ,  m e d i c a l ,  o r  

s h e l t e r  s e r v i c e s  to t h e  v i c t i m .

M a n y  w o m e n  h a v e  no i n s u r a n c e  a n d  s u f f e r  p e r m a n e n t  

p h y s i c a l  as w e l l  as e m o t i o n a l  h a n d i c a p s  b e c a u s e  o f  l a c k  of 

p r o p e r  m e d i c a l  o r  c o u n c e l i n g  s e r v i c e s .  F u r t h e r m o r e ,  w i t h  

t h e  s e v e r e  f u n d i n g  c u t b a c k s ,  m a n y  s h e l t e r s  a r e  in g r e a t  n e e d  

o f  a d d i t i o n a l  s u p p o r t  a n d  t h i s  b i l l  w i l l  a s s u r e  t h a t  v i t a l  

s e r v i c e s  a re p r o v i d e d  to t h e  v i c t i m .

S e c t i o n  III

If t.hc d e f e n d a n t  f a i l s  to p a y  r e s t i t u t i o n  he m u s t  p r o v e  

h i s  i n a b i l i t y  to c o m p l y  w a s  n e i t h e r  i n t e n t i o n a l  n o r  in b a d  

fa i t h .

T h e  A l a s k a  W o m e n ' s  C o m m i s s i o n  b e l i e v e s  t h i s  b i l l  is 

a n o t h e r  p o s i t i v e  s t e p  in t h e  d i r e c t i o n  o f  e r a d i c a t i n g  

v i o l e n c e  in A l a s k a .

Section II
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BY T H E  R U L E S  C O M M I T T E E  BY 
1 IN TH F  H O U S E  R E Q U E S T  O F  T HE G O V E R N O R

2 H O U S E  B I L L  NO. 122

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  -- F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A c t  e n t i tled: " An Act r e l a t i n g  to the a u t h o r i t y  to c o m p r o m i s e

7 c e r t a i n  m i s d e m e a n o r s . "

8 BE  IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L ASKA:

9 * S e c t i o n  1. AS 1 2 . 4 5 . 1 2 0  is a m e n d e d  to read:

10 Sec. 12.45.120. A U T H O R I T Y  T O  C O M P R O M I S E  M I S D E M E A N O R S  F O R  W H I C H

11 V I C T I M  H A S  C I V I L  A C T ION. If [WHEN] a d e f e n d a n t  is h e l d  to a n s w e r  on  a

12 c h a r g e  of m i s d e m e a n o n ^ f o r  w h i c h  the p e r s o n  i n j u r e d  by  the act-

s t i t u t i n g  the c r ime lrasT*a r e m e d y  by a ^ c i v i l’ action, the cri113

14 c o m p r o m i s e d  e x cept w h e n  it w as c o m m i t t e d

15 (1) by or  u p o n  a p e a c e  o f f i c e r ,  j u d g e A  or m a g i s t r a t e  w h i l e

16 in the e x e c u t i o n  of the d u t i e s  of tha t  o f f ice;

17 (2) ri o t o u s l y ;

18 (3) w i t h  a n  inte n t  to_.commirt— a felony;

\

j\ f^

j J P ^ \  ( j 4 )  larcejiousiy^' '  J

(5) a g a i n s t

:1 — P (A) a s p o u s e  or a f o r m e r  s p o u s e  of  the d e f e ndant;

22 (B) a p a r ent, g r a n d p a r e n t ,  child, or g r a n d c h i l d  of the

23 d e f e n d a n t ;

24 (C) a m e m b e r  of the s o c i a l  u nit c o m p r i s e d  of t h o s e

25 1 v ing t o g e t h e r  in the sam e  d w e l l i n g  as the d e f e n d a n t ;  or

26 (D) a p e r s o n  w h o  is n o t  a s p o u s e  or  f o r m e r  s p o u s e  of

27 the d e f e n d a n t  but w ho p r e v i o u s l y  l i v e d  in a s p o u s a l  r e l a t i o n s h i p

28 w i t h  the de f e n d a n t .

HB0122A
i_-  ^ j s i 22
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BILL NO: 

TITLE:

HB 122 DATE: February 17, 1987

An Act relating to the CONTACT: Barbara Miklos

authority to compromise Executive Director

certain misdemeanors Council on Domestic

Violence and 

Sexual Assault

The Council on Domestic Violence and Sexual Assault supports HB 122 which 

adds domestic assaults to the list of misdemeanors that cannot be civilly 

compromised.

Under Existing law (AS 12.45.120-12.45.140), a misdemeanor crime for which 

the injured party has a civil remedy may, except under certain 

circumstances, be ordered dismissed by the court if the defendant and the

victim reach a civil compromise (in other words, if the defendant pays the

victim money in recompense). This bill amends AS 12.45.120 to add crimes 

that arise from a domestic violence situation to the list of crimes that 

may not be civilly compromised.

Since AS 12.45.120 does not specifically exempt domestic assaults, they may 

be compromised civilly. This has been occurring in Fairbanks and was

upheld in February, 1986 in a Court of Appeals decision (State of Alaska v.

Nelles) because the Court was unwilling to judicially create an a d d i t i o n a l  

exception to the Civil Compromise Statute. They indicated that "amendment" 

to create additional exceptions is clearly a matter of legislative rather 

than judicial coi.cern".

However, according to legal theory cited in the Nelles appeals case, "there 

should be no compromise of criminal cases . . . And in practice, the civil 

and criminal law operate independently of one another so that resolution of 

a victim's civil rights and remedies has no effect on criminal prosecution" 

except "where a statute specifically authorizes a compromise of the 

criminal, as well as the civil, liability arising out of a certain 

c o n d u c t " .

If Alaska is going to keep a statute allowing civil compromises in criminal 

misdemeanors, it is imperative that domestic violence cases are added to 

the list of exceptions. Most domestic violence assaults are classified as 

misdemeanors, no matter how serious they may be. Victims are put in 

increased jeopardy when this can be used as a mechanism for batterers to 

escape retribution. Victims of domestic violence are frequently 

pressured by the defendant or defendant's attorney to "drop charges" or 

to "work things out". These victims are particularly vulnerable to 

persuasion by the defendant, be it by promises or threats. If domestic 

violence victims were not faced with the option of civil compromise, a 

jneans--of-jna.aiBulation by the defendant, his family and friends or the 
(  defei>8^attorrfey^ould be abolished.

/ A s  Governor Cowper stated in his letter accompanying this legislation,

/  "The abuse o f w o m e n ,  children and the elderly is an offense against every

/  member of civilized society; it is emphatically not a private dispute for
/  which a civil compromise is appropriate".

4-
Willi am R. Nix 

Acting Commissioner
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May, 1988

C o p i e s  of m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
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d a t a b a s e  CMPR. In o r d e r  to save s p a c e  c o p i e s  o f  m i n u t e s  
h a v e  n o t  b e e n  left in the files.

M a r y  V a n  N i m w e g e n
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B Y  T H E  R U L E S  C O M M I T T E E  BY 
IN T H E  H O U S E  R E Q U E S T  O F  T H E  G O V E R N O R

H O U S E  B I L L  NO. 125

I N  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an Act en t i t l e d :  " A n  A c t  r e l a t i n g  to a c a u s e  of a c t i o n  for c e r t a i n

c o n d u c t  i n v o l v i n g  d i s c r i m i n a t o r y  h a r a s s m e n t . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

* S e c t i o n  1. A S  0 9 . 5 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

A R T I C L E  8. D I S C R I M I N A T O R Y  H A R A S S M E N T .

Sec. 0 9 . 5 5 . 6 5 0 .  D I S C R I M I N A T O R Y  H A R A S S M E N T  A C T I O N .  (a) A  p e r s o n  

m a y  m a i n t a i n  a n  a c t i o n  f o ^  di s c r i m i n a t o r y  harassmerit-^against a n o t h e r

p e r son, or a g a i n s t  the p a r e n t  o r  l e gal g u a r d i a n  of a m i nor, w h o  has 

c a u s e d  ..p h y s ical ~ j n j u r y M ^  th e  p e r s o n  o r  d a m a g e  Ctojthe'‘progertyl o f the 

p e rson, w i t h  the inte^ i n t i m i d a t e  or  h a r a s s  the p e r s o n  ,becSiise of! 

the p e r s o n ' s  sex, s e x u a l  o r i e n t a t i o n ,  r a c e ,_ color_,_religion, n a t i o n a l

origin, or p h y s i c a l  o r _ m e n t a l  d i s a b i l i t y .

( b ) ^ A c t u a ^  an«^punitive~diamages m a y  be a w a r d e d  to a p r e v a i l i n g  

p l a i n t i f f  in a n  a c t i o n  b r o u g h t  u n d e r  this secti o n .  A h  a w a r d  of d a m­

ages a g a i n s t  t he p a r e n t  or l e gal g u a r d i a n  of a m i n o r  u n d e r  this s e c­

tio n  m ust be p r e d i c a t e d  u p o n  c o n d u c t  of the p a r e n t  or legal g u a r d i a n  

that is at leastfifegligShtT'") A n  a w a r d  of d a m a g e s  u n d e r  this s e c t i o n

d o e s^ ridtf precTiicU^ 

law.

a p e r s o n  f r o m  s e e k i n g  o t h e r  r e m edies a v a i l a b l e  u n d e r

(c) A  p a r t y  f i l i n g  a c o m p l a i n t  o r  a n  a n s w e r  u n d e r  this section, 

s h all s e rve an i n f o r m a t i o n a l  copy on  t he e x e c u t i v e  d i r e c t o r  of the 

A l a s k a  S t a t e  C o m m i s s i o n  f or H u m a n  R i g h t s .

HB0125A J H — J  £ x  1- HB 125
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SU BJECT: Existing remedies for conduct under HB 125 
(Cause of action for discriminatory 
harassment)

TO:

FROM:

Representative John Sund 
Chairman, House Judiciary Committee

Teresa B. C r a m e r ^ ^ d *
Legislative Counsel

You have requested a brief review of state civil and criminal 
laws that could apply to conduct that gives rise to a cause
of action under HB 125.

Under HB 125, a plaintiff may bring a cause of action 
against a defendant who caused physical injury to the plain­
tiff or who damaged the plaintiff's property if the defen­
dant acted with intent to intimidate or harass the plaintiff 
because of the plaintiff's status as a member of a listed 
class. The classes listed include sex, sexual orientation, 
race, color, religion, national origin, and physical or 
mental disability. They are similar to the classes protected 
under AS 18.80, the state human rights law. The bill per­
mits the award of actual and punitive damages to a prevail­
ing plaintiff, and also imposes liability on the parent or 
legal guardian of a minor who commits the conduct that forms 
the basis of the cause of action if the parent or guardian's 
conduct was at least negligent.

The human rights chapter, AS 18.80, prohibits discrimination 
because of membership in a protected class in the areas of 
employment, credit and financing, public accommodations, and 
housing. The protected classes are based on race, religion, 
color, national origin, age, sex, marital status, changes in 
marital status, pregnancy or parenthood and, for employment 
discrimination only, physical handicap. Under AS 18.80.130(a), 
the commission may order hiring, reinstatement or upgrading
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an employee with or without back pay, restoration to member­
ship in a labor organization, and the like, in cases of em­
ployment discrimination. In housing discrimination cases, 
the commission may order the sale, lease or rental of the 
housing accommodation or a comparable one and actual damages 
that include expenses for alternate housing, storage, moving, 
and other actual costs.

Under AS 18.80.130(e) the commission may order payment df 
attorney fees to a private party if the commission deter­
mines the payment to be appropriate.

Under AS 18.80.270, a person who willfully engages in an 
unlawful discriminatory conduct prohibited by the chapter is 
guilty of a misdemeanor.

CRIMINAL MATTERS

Criminal law clearly prohibits conduct that intentionally 
injures a person or damages the property of another.

Under AS 11.81.900(a)(1), a person is considered to intend a 
specific result under the criminal laws of the state when 
the person's conscious objective is to cause that result.
When intentionally causing a particular result is an element 
of an offense, that intent need not be the person's only 
objective. Under AS 11.81.610(c), a person who acts inten­
tionally will satisfy a requirement that an offense be com­
mitted with criminal negligence, recklessly, or knowingly.

The following list summarizes some of the criminal statutes 
that might apply to harassment or intimidation under HB 125. 
Copies of some of the statutes are attached for your infor­
mation.

Under AS 11.61.120, a defendant is guilty of the crime of 
harassment if, with intent to harass or annoy another per­
son, the defendant insults, taunts or challenges the victim 
in a manner likely to provoke an immediate violent response, 
improperly uses the telephone in certain listed ways, or 
subjects the victim to offensive physical contact. Conduct 
within the scope of HB 125 as it relates to physical injury 
to the plaintiff would clearly fall within the offensive 
physical contact paragraph.

Under 11.76.110, a defendant is guilty of interference with 
constitutional rights if the defendant injures the victim,
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or oppresses, threatens, or intimidates the victim, intent 
to deprive the victim or a right, privilege, or immunity
granted by the state constitution or laws or because the
victim has exercised or enjoyed a right, privilege, immunity
granted by the state constitution or laws. This law covers
some of the same ground as HB 125.

The assault statutes, AS 11.41.200 - 11.41.250, would apply 
to conduct of which HB 125 is concerned. Note that under 
the bill, the intent required is to harass or intimidate, 
not to injure, while under the assault statutes, the intent 
requirement relates to the injury to the victim.

The criminal trespass and burglary statutes, AS 11.46.300 -
11.46.350, might also be violated by conduct that HB 125 
makes the basis for liability.

In addition to these more logically connected criminal stat­
utes, other criminal statutes might apply, depending on the 
nature of the defendant's actions. These include kidnapping, 
various degrees of sexual assault, and arson.

CIVIL CAUSES OF ACTION

The most significant change that HB 125 would make to exist­
ing civil liability is the imposition of liability on parents 
or guardians for the torts of minors in certain circumstances. 
Under AS 34.50.020, the parent or guardian of a minor is 
liable to a person for civil damages not to exceed $2,000 
and court costs if the minor maliciously or willfully 
destroys real or personal property belonging to the person. 
There is no statute imposing liability for injury to the 
person, nor is liability created in case law. HB 125 would 
impose liability on a negligent parent or guardian for the 
minor's discriminatory harassment that caused personal in­
jury cr property damage.

Under HB 125, a person's sexual orientation is specifically 
the basis for protection. Under AS 18.80, which protects a 
person from discrimination on the basis of sex, right to 
protection on the basis of sexual orientation is not clearly 
set out, although the chapter may be interpreted co do so.

There are a variety of torts that might form the basis for a 
cause of action for conduct under HB 125. The following 
list is drawn from Prosser, Handbook of the Law of Torts,
5th ed. '
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Battery - harmful or offensive contact with a person result­
ing from an act intended to cause the plaintiff or a third 
person to suffer such contact, or apprehension that such 
contact is imminent. Plaintiff may recover compensation for 
resulting mental disturbance and for punitive damages usual­
ly.

Assault - apprehension of harmful or offensive contact where 
no actual contact is necessary. (Note that this conduct 
would be outside the scope of HB 125)

Infliction of mental distress - conduct that exceeds all 
bounds usually tolerated by decent society, of a nature that 
is especially calculated to cause and does cause mental dis­
tress of a very serious kind. This is a cause of action in 
transition; the limits are ill-defined.

Trespass to land - entry or casting objects or causing a 
third person to enter plaintiff's land or remaining on the
land after permission to be there is withdrawn. No proof of
damage is required.

Trespass to chattels - a direct and immediate intentional 
interference with a chattel in the possession of another.

Defamation - invasion of interest in reputation and good
name. Statement must be communicated to another (if not,
the tort of infliction of emotional distress may apply); a 
statement that tends to harm the reputation of another as to 
lower him in the estimation of the community or to deter 
third persons from associating or dealing with him is 
defamatory under the Restatement (2d) of Torts. Group 
defamation on the basis of racial, religious or political 
minority membership has generally not been actionable under 
a defamation cause of action.

I n v a s i o n  of p r i v a c y  - i n t e n t i o n a l  i n t e r f e r e n c e  w i t h  a n o t h e r ' s  
i n t e r e s t  in s o l i t u d e  or s e c l u s i o n ,  e i t h e r  as to his p e r s o n  
or to h i s  p r i v a t e  a f f a i r s  or c o n c e r n s  (extends to e a v e s d r o p p i n g )  
that is o f f e n s i v e  or o b j e c t i o n a b l e  to a r e a s o n a b l e  person.

If I m a y  be o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

TC:csh 
C 7 / 0 8 1

Enclosure



Sec. 11.61.120. HARASSMENT. (a) A person commits the crime of 

harassment if, with intent to harass or annoy another person, 

that person

(1) insults, taunts, or challenges another person in a 

manner likely to provoke an immediate violent response;

(2) telephones another and fails to terminate the 

connection with intent to impair the ability of that person 
to place or receive telephone calls;

(3) makes repeated telephone calls at extremely 

inconvenient hours;

(4) makes an anonymous or obscene telephone call or a 
telephone call that threatens physical injury;

(5) subjects another person to offensive physical 

contact; or

(6) violates a provision of an order issued under AS 

25.35.010(b) or 25.35.020 restraining the respondent from 

communicating directly or indirectly with the petitioner.

(b) Harassment is a class B misdemeanor.

Sec. 11.76.110. INTERFERENCE WITH CONSITTUTIONAL RIGHTS. (a) A 

person commits the crime of interference with constitutional 
rights if

(1) the person injures, oppresses, threatens, or 

intimidates another person with intent to deprive that person 
of a right, privilege, or immunity in fact granted by the 
constitution or laws of this state;

(2) the person intentionally injures, oppresses, 
threatens, or intimidates another person because that person 
has exercised or enjoyed a right, privilege, or immunity in 

fact granted by the constitution or laws of this state; or

(3) under color of law, ordinance, or regulation of 

this state or a municipality or other political subdivision 
of this state, the person intentionally deprives another of a 
right, privilege, or immunity in fact granted by the 
constitution or laws of this state.

(b) In a prosecution under this section, whether the iny. y, 

oppression, threat, intimidation, or deprivation concerns a 
right, privilege, or immunity granted by the constitution or laws 
of this state is a question of law.

(c) Interference with constitutional rights is a class A 

misdemeanor.

Sec. 11.41.200. ASSAULT IN THE FIRST DEGREE. (a) A person 
commits the crime of assault in the first degree if

1



(1) that person recklessly causes serious physical 

injury to another by means of a dangerous instrument;

(2) with intent to cause serious physical injury to 
another, the person causes serious physical injury to any 
person’ or

(3) the person intentionally performs an act that 

results in serious physical injury to another under 

circumstances manifesting extreme indifference to the value 
of human life.

(b) Assault in the first degree is a class A felony.

Sec. 11.41.210. ASSAULT IN THE SECOND DEGREE. (a) A. person 

commits the crime of assault in the second degree if

(1) with intent to cause physical injury to another 
person, that person causes physical injury to another person 

by means of a dangerous instrument; or

(2) that person recklessly causes serious physical 
injury to another person.

(b) Assault in the second degree is a class B felony.

Sec. 11.41.220. ASSAULT IN THE THIRD DEGREE. (a) A person

commits the crime of assault in the third degree if that person
recklessly

(1) places another person in fear of imminent serious 

physical injury by means of a dangerous instrument; or

(2) causes physical injury to another person by means 

of a dangerous instrument.

(b) Assault in the third degree is a class C felony.

Sec. 11.41.230. ASSAULT IN THE FOURTH DEGREE. (a) A person

commits the crime of assault in the fourth degree if

(1) that person recklessly causes physical injury to 
another person;

(2) with criminal negligence that person causes 
physical injury to another person by means of a dangerous 
instrument; or

(3) by words or other conduct that person recklessly 

places another person in fear of .imminent physical injury.

(b) Assault in the fourth degree is a class A misdemeanor.

Sec. 11.41.250. RECKLESS ENDANGERMENT. (a) A person commits 

the crime of reckless endangerment if the person recklessly 

engages in conduct which creates a substantial risk of serious 
physical injury to another person.
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(b) Reckless endangerment is a class A misdemeanor.

Sec. 11.46.300. BURGLARY IN THE FIRST DEGREE. (a) A person 
commits the crime of burglary in the first degree if the person 
violates AS 11.46.310 and

(1) the building is a dwelling; or

(2) in effecting entry or while in the building or

immediate flight from the building, the person

(A) is armed with a firearm;

(B) causes or attempts to cause physical injury to a

person; or

(C) uses or threaten to use a dangerous instrument.

(b) Burglary in the first degree is a class B felony.

Sec. 11.46.310. BURGLARY IN THE SECOND DEGREE, (a) A person 

commits the crime of burglary in the second degree if the person 
enters or remains unlawfully in a building with intent to commit 
a crime in the building.

(b) Burglary in the second degree is a class C felony.

Sec. 11.46.320. CRIMINAL TRESPASS IN THE FIRST DEGREE, (a) A

person commits the crime of criminal trespass in the first degree 
if the person enters or remains unlawfully

(1) on land with intent to commit a crime on the land;

or

(2) in a dwelling.

(b) Criminal trespass in the first degree is a class A 
misdemeanor.

Sec. 11.46.330. CRIMINAL TRESPASS IN THE SECOND DEGREE, (a) 
A person commits the crime of criminal trespass in the second 

degree if the person enters or remains unlawfully

(1) in or upon premises; or

(2) in a propelled vehicle.

(b) Criminal trespass in the second degree is a class 3 

misdemeanor.

Sec. 11.46.360. DEFINITION, (a) As used in AS 11.46.300 -

11.46.350, unless the context requires otherwise, "enter or 
remain unlawfully" means to

(1) enter or remain in or upon premises or in a 

propelled vehicle when the premises or propelled vehicle, at


