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Offered in the HOUSE

Page

Page

age

TO: HB 106

1, line 21, after

Insert "and

1, line 23:

Delete "; and

Insert

"judgmentf TA

1, lines 2%; and 25:

Delete all material

Ly

By Sund



Offered in the HOUSE By Gruenberg

TO: HB 106

Par.o. 1, after line 25:
Insert the following new bill section to read:
"* Sec. 2. AS 12.55.045(d) is ame.'ded to read:
(d) In any case, including a case in which the
defendant is convicted of a violation of AS 11.46.120
11.A6.150 and in which the property is commercial fishing
gear as defined in AS 16.43.990, the court shall consider
the victim's need for, and may order, restitution that
may include compensation for loss of income."
Renumber the following bill section accordingly.

(COMMENT BY SPONSOR: by permitting a court to order
restitution for compensation for loss of income in any
appropriate case, any equal protection problem created
by limiting this remedy to cases involving theft of

commercial fishing gear is avoided.)



AMENDMENT

Offered in the House BY: SUND
TO: CSHB 106 (Fine ->ce)

Page 1, line 20:
after "compenstate” delete "for™
after "their" delete "actions"™ replace with "victims"”

Page 1, line 21:
after "victim" delete "and others”



Introduced: 2/4/87

Referred: Judiciary and

Finance
BY DAVIDSON, BROWN, GOLL,
LARSON, MENARD, TAYLOR,
KOPONEN, GRUENBERG AND

IN THE HOUSE ZAWACKI

HOUSE BILL NU. 106
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the payment of criminal fines and
restitution.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.55.045(a) is repealed and reenacted to read: f (]
(a, The court may order a defendant convicted of an offense to
make restitution as provided in this section, including restitution to
a pullic or private nonprofit organization that has provided counsel—

ing, medical, or shelter services to the victinm, or as otherwise.
1 N

author’zed by lavk”® 'A defendant is presumed to have the abi-lity to pay
restitution unless the defendant establishes the inability to pay by a
preponderance of the evidence. In determining the amount” and method
of payment of restitution, che court shall take into account the

(1) public policy that favors requiring criminals to com—
pensate their victims;

counter ficulty irK~abtain

ing an enforceable civil judgment

(3) financial burden placed on the victim as a result of

the criminal conduct of the defendant; and Do e
ctim and “societv™"ror ompen
efendant

is amended to read
() If the dVfepdant defaults in the paymencof a fine®"or any
installment or of restitution or any installment, th". court may order

the defendant to show cause why the defendant should not be sentenced
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to imprisonment for nonpayment.

[COURT FINDS] by a preponderance of the evidence that the

did not intentionally refuse or
INTENTIONAL REFUSAL OR FAILURE]
fine or restitution, the court

until the order of the court is

Riven a suspended sentence of imprisonment conditioned upon

fine or restitution, a [A] term

section may not exceed one day for each $50 of the unpaid

the fine or restitution or one year, whichever is

defendant was given a suspended

upon paying a fine or restitution,
/for"the durktion of the sentence or until the fine or
a fme-"and the restitution recipient may
stitution order against a defendant under AS 09.35~7as”™ if the
were a civil judgment enforceable by execution [CREDIT SHALL BE

TOWARD SATISFACTION OF THE ORDER OF THE COURT FOR EVERY DAY A

If the defendant fails to establish
defendant
fail [DEFAULT WAS ATTRIBUTABLE TO AN
to make a good faith effort to pay the
defendant

may order the imprisoned

satisfied. If the defendant was not
payinR a
of imprisonment imposed under this
portion of
shorter. If the
sentence of imprjrsrohment ~~c~ondLtioned

the deXendarit shall be incarcerated

The state may enforce payment of
enforce payment of a re-
order

GIVEN

PERSON

IS INCARCICRATED FOR NONPAYMENT OF A FINE j8R RESTITUTION]A

"P/0 ob

"o/l



10

to imprisonment for nonpayment. If the defendant fails to establish
[COURT FINDS] by a preponderance of the evidence that the defendant
did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO AN
INTENTIONAL REFUSAL OR FAILURE] to make ~good faith effort to pay the
fine or restitution, the court <may ordifx the defendant imprisoned
until the order of the court is satisfiegU-y~"tT the defendant was not
given a suspended sentence of imprisonment conditioned upon paying a
fine or restitution, a”[A] term of imprisonment imposed under this
section may not exceed one day fo~" each &850 of the unpaid portion of
the fine or restitution or one year, whichever is shorter. If the
defendant was given a suspended sentence of imprisonment <conditioned
upon paying a fine or restitution, the defendant shall be incarcerated
for the duration of the sentence or untsri5*thfe~frne-or restitution is
Atotally paid, whichever is shorte~r®,//FE>e state ma”“enforce payment
a"fine an”"the”gesTituri”n recipient may~">enforce payment of
stitution order against a defendant under Ag 09

v:Nre « civil judgment enforceable by execution j[CRE'DtTSISEn"BE—_C_IVEN
TOWARD SATIITFmTPN®"-&F~AHE~ORDE~" FOR EVERY DAY A PERSON

IS INCARCERATED FOR NONPAYMENT OF A FINE

A /1 SS.A)X
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FISCAL NOTE
Bill Version: HBIODb
KF.QUKST: Publish Date :
Revision Date: Ag'*v  ffected .Department of Adninistratio
Title:"An Act relating to the paymentRM /-ublic Defender Agency

of criminal fines and restitution.”
Sponsor: Davidson/ Gt al. Components:
Requestor:lion.se Finance
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Senate Secretary
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to imprisonment for nonpayment. If the defendant fails to establish
[COURT FINDS] by a preponderance of the evidence that the defendant
did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO AN
INTENTIONAL REFUSAL OR FAILURE] to make a<”oodf”it!Tef fort to pay the
fine or restitution, the court <may ordfr the defendant imprisoned
until the order of the court is satis®ied"~tf the defendant was not
given a suspended sentence of imprisonment conditioned upon paying a
fine or restitution, ~—aiyTA] term of imprisonment imposed under this
section may not exceed one day fof each $50 of the unpaid portion of
the fine or restitution or one year, whichever is shorter, j If the
defendant was given a suspended sentence of imprisonment <conditioned
upon paying a fine or restitution, the defendant shall be incarcerated
for the duration of the sentende or uid™is"ET"~~f#ne-~or restitution 1is
"totajlly paid, whichever is shorterstate Ina*"nforce payment ol
j _p~thei™stituEion recipient may~>enforce payment of a re-
stitution order against a defendant under A
were a civil judgment tiforceable by execution /[CREDIT sTBStE”BE. .GIVEN
TOWARD SATISFSCT

IS INCARCERATED FOR NONPAYMENT OF A FINE

.5 S,
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Introduced: 2/4/87

Referred: Judiciary and

Finance
BY DAVIDSON, BROWN.-JJQLL,
LARSON, MENARD~ fAYLQR,
KOPONEN "RUENBEKCTAND

IN THE HOUSE ZAWACKI "———-—- "

HOUSE BILL NO. 106

IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the payment of criminal fines and

BE

d " Pensatg? their victims; N y

)

restitution.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.045(a) is/”repeaT® an“re”~"~"te” to" rea™k-

(a) The court may order a. defendant convicted of an offensa. no
make restitutipi? as provided in this section”includi®”)restitutioruto”
N pubTj> oi”private®nonprofi~t*)>rganization that has provided counsel-
mg, medic to the victim, or as otherwise
authorized Ly law. A defendant i”presumedJ”B have the ability to pay
restitutio ¢f'"unTes?)the defendant™'elTtablisii*'s the inability to pay by a

S . AN

zhhamount) and(“metho”

of payment of restitution, the court(~shall )take into account the
(1) public policy~that favors requiring criminals to com-

3% () fact that a victinnnay-encounter difficulty 1in obtiiin-

ing an enforceable civil judgment; 1+
(3) financial burden placed on the victim as a result of
the criminal conduct of the defendant; and
JJF> need of the victim and society fo(JT punitive compn”™-
sation to blTextractect> from the defendant.

Sec. 2. AS 12.55.051(a) 1is amended to read:

(arnjif*Tre defendantTjlefaujj?s in the payment of a fine or any

N
! G taliment or of restitut

the defendant t hy the defendant should not be sentenced

HBO106A -1- HB 106
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POSITION PAPER

---------------------------- HB 106

This-bill-does -thre"e-things:

17 *"lIt"changes fne burden of proof-at~sent.oncing-to-require-a------—-
defendant to prove that he or she does not have the ability to pay
full restitution. Currently the prosecution must pr *e that the
defendant does have the ability to pay.

2. It shifts the burden to the defendant of proving that he or she
did not" intentionally” refuse"or fail to pay the fine; and

3. It requires the judge to Mmanda"torily impose® an ehtir"e"suspended
jail sentence gp_the._defendant..]f.there is any default in the fine
or restitution payment "

This -third-p-"ov-ision-of- the-bil 1—-is-extremely problematical. It____
mandates-that the court incarcerate a defendant who fails .to make a

-single installment of his .fine, a result which 1is contrary to Alaska

_Supreme_Court law which requires the court to find that reincarceration
is "necessary 'bfice"a ™probation VioTation“has"been® found. "A defendant
TouTd"be"incarcerated for"year"s if he"we're to miss one fine payment

.unless.he had the financial resources to pay the total amount of the

fine or restitution.

This~provisidn~violates "equal protection®standards and penalizes an
indigent defendant: Two"identically situated defendants would be
treated differently® under this®"provision based only on their financial -

.status.. Take the "following "example!™ ~D"efendant"A"has~$3,000 of- ..... -

restitution to pay. He has a low-paying job and is thus ordered"to pay
$100.a monthv._He.has five years of suspended time hanging over his

head. If he misses one of his $100 installments he would be revoked and
would face a"mandatory term of five years in jail. The judge could not
modify or lessen that term under this bill. Furthermore, he would- -

remain in jail for that five years if he didn"t have the funds to pay-
the $3,000 total.

Defendant B, who 1is wealthy, has also intentionally failed to make
his restitution payment. His probation would also be revoked but he
would be able to pay the full $3,000 amount, thus enabling him to buy
his way out of jail. This disparate treatment of two persons based on
their-economic standing violates equal protection standards and comes
close to debtor"s prison in that a person"s incarceration will depend
totally on his ability to pay the total fine (not simply the missed
installment). - - - - e e

This provision penalizes those on probation and rewards repeat
offenders who are subject to presumptive time. This bill states that a
person who does not have probationary time hanging over his head will be
required to serve one day of jail for every $50 of the fine or
restitution which has not been paid. On the other hand, a probationer
who has three years of suspended time over his head will spend the



entire period of suspended time if the total amount, of the fine cannot
be paid.

Take the following example: Two defendants who have committed -
identical property offenses- and each has a $1000 restitution requirement
for property damage to the home which was burglarized. Offender A is a
first offender*who hasno prior record and the court gives him-three
years with all three suspended on the condition that he pay restitution.
Offender B is a second time offender and is given the four-year
presumptive term, lie cannot receive any additional suspended
probationary time on top of that four-year term under the current
presumptive sentencing scheme.

Each of the offenders is found to have intentionally missed a
restitution payment. Offender A, the first time offender, will be
required to serve three years in jail unless he can come up with the
$1000. Offender B, the repeat burglar, will be able to work off his
fine in 20 days (20 x $50 = $1000). This type of anomaly will penalize
first offenders who are more likely to receive probation and will reward
repeat offenders who receive presumptive time.

This provision removes discretion from the judges. Current Alaska
Supreme Court case law requires each judge to go through a two-prong
analysis when determining whether to revoke probation. First, the judge
must decide whether a condition of probation has been violated. If it
has, the judge must then decide whether reincarceration 1is necessary,
for what period of time that reincarceration should extend, and whether
further restrictions or modifications of probation might solve the
problem which caused the violation. - .

Thus, if a defendant is found to have been using cocaine,” the judge
can incarcerate him for a lengthy period of time, incarcerate him for a
short period of time and then require drug rehabilitation, or can send
him directly into a residential drug rehabilitation program as a new
condition of probation. The judge®"s decision will depend greatly upon
the nature of the underlying offense, whether the violation of probation
was an isolated incident or a repeated course of conduct, whether the
offender 3 attitude requires jail time to get his attention, and whether
the nature of the violation of probation indicates that reincarceration
is necessary to protect the public.

Under this law, failure to make one installment of a fine or
restitution will often result in a much more severe form of punishment
than many other more serious types of probation violations. The trial
judge who has heard the facts of the case, has had experience with the
offender, and can hear the recommendations of the probation officer Iis
in the best position to determine whether reincarceration IS necessary.
Often, a defendant will have a good payment record on restitution and an
outside pressure or stress will cause one or more missed payments.
Bringing that offender back before the judge for a stiff lecture or a
small jolt of jail time as a reminder of the alternative may be as
effective 1in motivating full payment of restitution.



In summary, this section of the bill deprives the trial court of
discretion, penalires first offenders and indigent defendants and will
result in unnecessary incarceration of defendants who are otherwise on

*

the road to rehabilitation-. : . P o" P e WAL ... ...

Also problematical 1is the second section of the bill which shifts the
burden of proof of a probation violation from ™he-prosecution, which
normally h3S the burden to prove that a defendant has violated a
condition, to the defendant to prove that he did not violate This
bill requires a defendant to establish by a preponderance of the
evidence that he did not intentionally fail to pay his fine or
restitution. This reversal of the burden of proof differs from that of
all other probation violations where the prosecution is required to
prove the defendant"s violation.

Finally, the Public Defender Agency agrees that requiring a defendant to
establish his inability to pay restitution rather than requiring the
prosecution to establish his ability to pay, makes good sense. The
defendant will usually have better access to the types of records
necessary to establish an inability to pay and the prosecution may often
be groping in the dark to try to establish an ability to pay.

Based on the above reason®s, the Alaska Public Defender Agency and the
Office of Public Advocacy oppose this bill as drafted.

"Dana Fabe, Public Defende

Department of Administration
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STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(907)465-2487 « 465-2498

REPRESENTATIVE CLIFF DAVIDSON District 27 Box 746, Kodiak, Alaska 99615

February 23, 1987

To: John Sund, Chairman
House Judiciary Committee

From: Cliff D~|>")bn

Re: Re-write of HB 106

Upon reading the enclosed letter from Public Defender Dana Fuue, |
would like to request that the suggested changes be made. My two
main inclusions in the bill were to allow the judge to ask for
restitution to care-giving institutions, and that the defendant be
required to establish inability to pay restitution rather than
requiring the prosecution to establish ability of the defendant to

pay-

I appreciate the assistance in the suggested re-write.

Thank you.



PUBLIC DEFENDER AGENCY

900W.5TH AVENUE
SUITE 200
ANCHORAGE ALASKA 99501
PHONE: (907) 279-754

February 19, 1987

John Hartle

House Judiciary Committee
P.0. Box V

Juneau, Alaska 99811

RE: HOUSE BILL NO. 106

Dear John:

A copy of our position paper on HB 106 is currently being routed through
the Commissioner®s office. Since you have requested an immediate
response to this legislation, this letter contains the concerns |
expressed over the phone to you.

HB 106 does three things:

1. It changes the burden of proof at sentencing to require a
defendant to prove that he or she does not have the ability to pay
full restitution. Currently the prosecui”on must prove that the
defendant does have the ability to pay.

2. It shifts the burden to the defendant of proving that he or she
did not intentionally refuse or fail to pay the mine; and

3. It requires the judge to mandatorily impose an entire suspended
jail sentence on the defendant if there is any default in the fine
or restitution payment.

This third provision of the bill is extremely problematical. It
mandates that the court incarcerate a defendant who fails to make a
single installment of his fine, a result which is contrary to Alaska
Supreme Court law which requires the court to find that reincarceration
is necessary once a probation violation has been found. A defendant
could be incarcerated for years if he were to miss one fine payment
unless he had the financial resources tc pay the total amount of the
fine or restitution.

This provision violates equal protection standards and penalizes an
indigent defendantd Two identically situated defendants would be
treated differently under this provision based only on their financial
status. Take the following example. Defendant A has $3,000 of
restitution to pay. He has a low-paying job and is thus ordered to pay
$100 a month. He has five years of suspended time hanging over his
head. If he misses one of his $100 installments he would be revoked and
would face a mandatory term of five years in jail. The judge could not



modify or lessen that term under this bill. Furthermore, he would
remain in jail for that five years if he didn"t have the funds to pay
the $3,000 total.

Defendant B, who is wealthy, has also intentionally failed to make
his restitution payment. His probation would also be revoked but he
would be able to pay the full $3,000 amount, thus enabling him to buy
his way out of jail. This disparate treatment of two persons based on
their economic standing violates equal protection standards and comes
close to debtor"s prison in that a person®s incarceration will depend
totally on his ability to pay the total fine (not simply the missed
installment).

This provision penalizes those on probation and rewards repeat
offenders who are subject to presumptive time. This bill states that a
person who does not have probationary ti”“e hanging over his head will be
required to serve one day of jail for every $50 of the fine or
restitution which has not been paid. On the other hand, a probationer
who has three years of suspended time over his head will spend the
entire period of suspended time if the total amount of the fine cannot
be paid.

Take the following example: Two defendants who have committeu
identical property offenses and each has a $1000 restitution requirement
for property damage to the home which was burglarized. Offender A is a
first offender who has no prior record and the court gives him three
years with all three suspended on the condition that he pay restitution.
Offender B is a second time offender and is given the four-year
presumptive term. He cannot receive any additional suspended
probationary time on top of that rour-year term under the current
presumptive sentencing scheme.

Each of the offenders is found to have intentionally missed a
restitution payment. Offender A, the first time offender, will be
required to serve three years in jail unless he can come up with the
$1000. Offender B, the repeat burglar, will be able to work off his
fine in 20 days (20 x $50 = $1000). This type of anomaly will penalize
first offenders who are more likely to receive probation and will reward
repeat offenders who receive presumptive time.

This provision removes discretion from the judges. Current Alaska
Supreme Court case law requires each judge to go through a two-prong
analysis when determining whether to revoke probation. First, the judge
must decide whether a condition of probation has been violated. If it
has, the judge must then decide whether reincarceration is necessary,
for what period of time that reincarceration should extend, and whether
further restrictions or modifications of probation might solve the
problem which caused the violation.

Thus, if a defendant is found to have been using cocaine, the judge
can incarcerate him for a lengthy period of time, incarcerate him for a
short period of time and then require drug rehabilitation, or can send
him directly into a residential drug rehabilitation program as a new
condition of probation. The judge®"s decision will depend greatly upon



the nature of the underlying offense, whether the violation of probation
was an isolated incident or a repeated course of conduct, whether the
offender®s attitude requires jail time to get his attention, and whether
the nature of the violation of probation indicates that reincarceration
is necessary to protect the public.

Linder this law, failure to make one installment of a fine or
restitution will often result in a much more severe form of punishment
than many other more serious types of probation violations. The trial
judge who has heard the facts of the case, has had experience with the
offender, and can hear the recommendations of the probation officer is
in the best position to determine whether reincarceration is necessary.
Often, a defendant will have a good payment record on restitution and an
outside pressure or stress will cause one or more missed payments.
Bringing that offender back before the judge for a stiff lecture or a
small jolt of jail time as a reminder of the alternative may be as
effective in motivating full payment of restitution.

In summary, this section of the bill deprives the trial court of
discretion, penalizes first offenders and indigent defendants and will
result in unnecessary incarceration of defendants who are otherwise on
the road to rehabilitation.

Also problematical 1is the second section of the bill which shifts the
burden of proof of a probation violation from the prosecution, which
normally has the burden to prove that a defendant has violated a
condition, to the defendant to prove that he did not violate it. This
bill requires a defendant to establish by a preponderance of the
evidence that he did not intentionally fail to pay his fine or
restitution. This reversal of the burden of proof differs from that of
all other probation violations where the prosecution is required to
prove the defendant"s violation.

Finally, the Public Defender Agency agrees that requiring a defendant to
establish his inability to pay restitution rather than requiring the
prosecution to establish his ability to pay, makes good sense. The
defendant will usually have better access to the types of records
necessary to establish an inability to pay and the prosecution may often
be groping in the dark to try to establish an ability to pay.

The official position Daper on this bill will be available to you
shortly. I hope this is of some assistance. I will see you on

Thursday, February 26th.

Sincerely,

Dana Fabe
Public L_.c:nder

DF: sh



MEMORANDUM

3/23/87

TO: Rep. John Suné&-/_,,
FROM: J. Hartlesr M > A
RE: HB 106 - J (C/

HB 106 (Da\ .dson, et al) An Act relating to the
payment of criminal fines and restitution.

A. Status: House Floor Mor ay in Third Reading
B. Judiciary CS reported out do pass:

1) Removed "shall be imprisoned for balance of
sentence”™ section i.e. debtors prison

2) Added "to the victim"™ for services by non-—
profits

3) Took out section not allowing prisoners to work
off a fine, but left repeal of ability to work off
restitution

4) Expanded restitution for loss of income to all
victims (from only those who suffered loss of fishing
gear)

C. Finance CS:

1) took out "to the victim"™ language, based on
requests from interest groups.

2) Took out "shall consider the victim"s need for"
(restitution) based on not wanting a rich person to be
eligible for more restitution than a poor person (JH: my
theory was that "need"” in this case means only that some
harm was done for which the victim needs to be made whole,
not a needy victim versus a rich one)

D. Floor action Friday:

1) Taylor moved an amendment which would have
reinserted the "for services rendered by" language meaning
that restitution could only go to the victinm.

a) Failed 12Y-19N-5E-4A

2) Gruenberg moved an amendment to change shall

consider the victim®s "need" to the victim®s "loss"”
a) Adopted 19Y-16N-5E

3) The motion to move from second to third reading

failed, receiving 27 votes



ALASKA NETWORK
DOMESTIC VIOLENCE
SEXUAL ASSAULT

130 Seward, No. 501  + Juneau, Alaska 99801 + (907)586-3650

February 25, 1987

Re: HB 106

Attached are two items:
1) A copy of AS
amended to provide for
this statute.

12.55.045. It

has been
the deletion of

Abused Wonten's Aid in Crisis (AWALQ;
Advocateslot Victims atViolence IAW);
AidingWomen In Abuse and Rjpvumergrocio (AWARE);
Alasla Women's Resource Center (AWRO; Arctic VAsmen m Crisis (AWIQ);
Bering Sea Women'sCroup (8SWQ;
Cordova Women's Resource Center (CWRQ; Emmooalt Women's Shelter;
Kodiak Women's Resource 4 Crisis Center (KWRCQ; MEN, Inc,;
Men's Support Network (MSN); Safe 4 Fear-Free Environment (SAFI);
5itkans Against Family Violence (SAFV);
Southwestern Alaska Council for the
Prevention of Child Sexual Assault (SWACPCSA);
South Peninsula Women's Services (SWPS);
Tundra Women’s Coalition (TWO; Valley Women's Resource Center (VWRO
Women in Crisis Counseling & Assistance (WICC/U;
Women in Safe Homes (WISH); Women's Resource 4 Crisis Center (WRCG

suggested that HB 106 be

language in paragraph (r) of

is convicted of a violation

(d) In a case 1in which the defendant
of AS 11.46.120 - 11.46.150 (and in which the property is
commercial fishing gear as defined 1in AS 16.48.990,) the court
shall consider the victim"s need for, and may order, restitution
that may include compensation for loss of 1income. (SS 12 ch 166
SLA 1978; am SS 38 ch 102 SLA 1980; am SS ch 73 SLA 1986)
The effect of this amendment would be to aliow the court to order
restitution for loss of income to be paid to all victims.

2) A copy of HB 106. Objections
highlighted in yellow.
may be proposed to delete this wording.

objections to this.

have

It has come the our attention
The Network has absolutely no

raised to the Jlanguage
that an amendment

been
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(\VdiTiil courts have likewise approved tl.e
practice of awarding interest under the
analogous Federal Longshoremen's and
Harbor Workers’ Compensation Act.7 To-
day we join those states which recognize
the workers right to interest when com-
pensation payments are not promptly and
timely made*

IS] We hold that a workers' compensa-
tion award, or any part thereof, shall ac-
crue lawful interest, as allowed under AF
min 15.010, which provides a rate of interest
of 10.5 percent a year and no more on
inoi.iy after it is due, from the date it
should have been ]aid.

The judgment of the superior court re-
versing the decision of the Alaska Work*
ors' Compensation Hoard is AFFIRMED.
Such part of the judgment standing in af-
firmance of the Hoard’s decision is RE-
VERSED and REMANDED with directions

(1951); X'untilit r. .Uneiieaii Woolen Co., 117
VI. 28, SI A.2d 125 (1951). Xnai/a In /initial
Oflint'it. r. Strange, SI Nev. 153. 137 I*2d S73
(1968), is inapposite. Sn tinge permitted intcicsl
poiMiaill lo die general inletc-l1 -.lilutc to liv
added lo an award based upon an a. linn filed in
lhe dislriel uniit flic Nevada Siipteme Courl
Ire.iled die aelion as an migin.d pro-.reding
against the Industrial Commission which earlier
hail awarded die claimant sid'stanli.dly less
than die dislriel court award. Tit. Nevada legis-
lalurc  suhsec|Uently enaeled NVv.Kcv.Slal.
§ 616.543 (1981) which piovitle.s dial judicial
proceedings for cmnpcu-.iliim .ue limited lo
judicial review uf decisions Iwy Imlti--lii.il Com-
mission appeal officers. Consei|Uciilly, il is not
clear dial die Nevada courts would continue lo
award interest.

Moreover, twenty-seven stales have legislation
allowing intcicsl. Ark.Slat.Ami. §S1-1319(g)
(1976); Cnl.takCudo § 5800 (West 1971): Coin.
Re-v.SInl.  § 8-52-109 (1973); Cmm.Gvn.Slat.
Ann. § 31-300 (West Supp.1983-84); JVI.Rev.
Code Ann. lit. 19, § 2350 (1974); Gn.Cndc Ann.
§ 114-718 (Supp.1982); ldaho Code § 72-734
(Supp.1983): lowa Code Ann. § 85.30 (West
Supp.1983-84); Kan.Slal.Ann. § 4-1-512b
(1981); Kv.Rcv.Slat. § 342.040 (1983); Mc.Rev.
Slat.Ann. iit. 39, § 72 (Supp.1982-S3); Md.Ann.
Code art. 101, 8§ 56(1979): Mass.Gen.taws Ann.
ch. 152, 8 50 (West Supp.19S3-84); Micli.Comp.
taws Ann. § 418.801 (Supp.1983-84); Minn.
Slat.Ann. § 176.221 (Wesl Supp.1983); Mo.Ann.
Slat. § 287.160 (Vernon Supp.1982); N.lI.Rcv.
Slat.Ann. § 281:37-n (Supp.1981); NJ.Slal.Ann.
& 34:15-28 (Wesl 1959); N.YAVork.Comp.l.aw
8S 20, 24 (McKinney 1965), § 221 (McKinney
Supp. 1982-83); N.C.Gen.Sinl. § 97-S6.2 (Supp.

PACIFIC REPORTER. 2d SKIMUS

to further remand to the Hoard for pro-
ceedings in acconlnrce with this opinion.

MOORE, J., not participating.

S>{pv,me>

Diana L. KARH, Appclinnt/I’ctitioner,
V.
STATE of Alaska, Appcllicc/Resinmdcent.
No. TOIL
Supreme Court of Alaska,
July 13, 1984.

Defendant pled nolo contendere to
charges of etnhexzlemciit and theft in the

1981); Okla.Slal.Ann. lit. 85 § 42 (Wesl Supp.

1982-83); IV.Siai.Ann. til. § 77. 717.1 (I'urdnn
Supp.)983-84); TcvCiv.Stal.Ann. art. 8306a
(Vernon 1907); Utah Code Ann. § 35-1-78

(Supp.1981); Va.Code § 65.1-98.1 (Supp.1983);
WA a.Covle § 23 4 16a (I»Sl); Wis.Slat.Ann.
§ 102.22 (Wesl Supp.1982 83).

7. Nee Xcwporl .Vent Sliipbtiililing anil Dry Dkl
Co. v. Cralnim, 573 I-.2d 167, 171 (4di Cir.), cert,
ilcnifil, 439 LkS. 979. 99 S Cl. 563. 58 I.luUd
649 (197S); Stiachan Shipping Co. r. Wetlcincy-
er, 4>2 1*.2d 1225 (5lh Cir.1971). art. tlenicil, 406
U.S. 958. 92 S.Ct. 2060, 32 I.1-d.2d 314 (1972);
Onirk c. \l,nnil, 397 I-2d 644, 648 ill.C.Cir.
1968); Ciinnynghiiiii
612 <K.n.l.a.i»c9).

8. Our decision iglil well he different if lhe
purpose of the ,-enally piuvision in AS 2330
155(0 wvas in pari lo provide compensation fur
lost use of die money due lo claimants. In surh
a situation an award of prcjudgmcenl interest
coupled with the penally might constitute an
impermissible double recovery. However, wc
read AS 23.30.155(f) as providing an incentive
(o employers lo make prompt payment of com-
pensation owed lo employees, and as a punish-
ment to employers who do not do so, and noi as
a mechanism to provide compensation for lost
use of money owed. This courl has elsewhere
distinguished bclvvcen interest and penalty pro-
visions, concluding that interest is “non-pejora-
live" and thus may be awarded where a penally
is unwarranted. See, Xoith Slope Borough e
Sol:io Petroleum Corp., 585 I'.2d 534, 546 (Alas-
ka 1978).
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first degree and the* Superior Court, Fourth
Judicial District, lames R. Hlair, .J., sen-
tenced defendant to serve ten years, with
five suspended, and to pay §300,000 in res-
titution, and defendant appealed. The
Court of Appeals, 000 P.2d -100, affirmed,
and defendant appealed. The Supreme
Court, Moore, J., held that: (1) defendant's
sentence of ten years' imprisonment, with
five suspended, was not clearly mistaken,
and (2) trial court erred in ordering restitu-
tion of §300,1.100 without serious inquiry
into defendant's ability to pay.

Affirmed in part, reversed in pari and
remanded.

L Criminal l.aw 01205

Standards under which sentences are
to be reviewed require inquiry into follow-
ing objectives: rehabilitation of the offend-
er; protection of society from future crimi-
nal conduct of offender; community con-
demnation or reaffirmation of societal
norms for purposes of maintaining respect
for norms; and deterrence of members of
society with tendencies toward similar
criminal behavior.

2. Criminal Law 01208.1(2)

Any portion of sentence that is sus-
pended is lo be weighed in determining
whether sentence is excessive; however,
suspended time is less important considera-
tion than nonsuspendcd time.

3. Criminal Law 01208.112)

Criminal sentence is excessive only
when it is clearly mistaken in light of sen-
tencing considerations.

4. Embezzlement 052

Sentence of ten years, with five sus-
pended, was not excessive for conviction of
theft in the first degree in embezzlement of
§3G5,000 from employer, even though de-
fendant had no prior criminal record, be-
cause of harm done to employer, period of
time over which thefts look place, and need
to deter this type of offense. AS 11.4G.120;
AS 11.20.2S0 (Repealed).

5. Criminal Law ©=>tl8fi.2(l)

Degree of harm inflicted upon victim is
a consideration properly included within
context of community condemnation factor
in sentencing.

fi. Criminal Law ¢ 980.2(1)

Initial sentencing is the appropriate
time at which an inquiry into offender's
ability to [jay restitution must be per-
formed; declining to follow Rresenoff
Slalc, G5S I*.2d 1359. AS 12.55.015(a).

7. Criminal Law €=>1208.1(2)

Trial judge erred in sentencing defend-
ant convicted of embezzlement and theft in
first degree of .3(15,000 from her employer
to pay 8300,000 in restitution without in-
quiry into defendant’s ability to pay; in-
quiry iu ability to pay restitution should
include analysis of any assets that defend-
ant owned, past earning capacity and po-
tential and future as a wager earner, based
on experience, training, and any other rele-
vant factors. AS 11.-Hi.120, 12.55.015(a);
AS 11.20.280 (Repealed).

Mary 10. Greene, Asst. Public Defender,
Fairbanks and Dana Fabo, Public Defend-
er, Anchorage, for appellant/petitioner.

Carol Greenberg, Asst. Dist. Ally, and
Harry L. Davis, Dist. Atty., Fairbanks, and
Norman C. Gorsuch, Atty. Gen., Juneau,
for appellee/respondent.

Before BURKE, C.J., and RABINOW*
ITZ, MATTHEWS, COMPTON and
MOORE, JJ.

OPINION

MOORE, Justice.

Diana Karr was convicted of embezzling
over §350,000 from her employer. She was
given a ten year sentence with five years
suspended and ordered lo pay §300,000 in
restitution. Karr appeals the sentence as
excessive. She further appeals the restitu-
tion order on the grounds that her ability
to pay was not considered.

Diana Karr began working as a recep-
tionist for Meyeres Real Estate, Inc. in
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1975 nnd eventually bccmne the personal
secretary of Hud Mcyeres, the owner of the
business. Between January, 1979 and De-
cember, 1981 Karr used her position Uy
embezzle at least $35(1,000 from Meyonra
Real Estate.1 Karr perpetrated tiie tlulus
by altering elieeks, issuing iinautboriped
checks and directly stealing cash.

Most of the embezzled money was ttsctr
lo subsidize Karr's husband's failing con-
struction business. Karr stated that she
intended to pay the money back as soon as
her husband's business made a profit. The
embezzlements from Mcyeres Real Estate
had a damaging effect on the business and
on Mr. Mcyeres himself. Mcyeres slated
that as a result of the financial setback, lie
will be unable to retire in the near future.

The embezzlements were eventually dis-
covered when the Karrs went on vacation.
Mrs. Karr admitted her guilt to the officers
investigating the crime. Karr was charged
with one count of theft in the first degree2
for the money converted after January 1,
1980 and one count of embezzlement by an
employeed for funds misappropriated be-
fore January 1, 19S0. Two counts were
charged because the statute was changed
in 19S0, but the crime was treated as one
continuing offense. Karr pleaded nolo con-
tendere to the charges.

Judge James R. Blair sentenced Karr to
serve ten years with five years suspended.
Karr was lurther ordered to pay restitution
of $300,000. Karr appealed the scr-Icnce
and the restitution order to the Court of

t. In nilililion lo S3.56.000 of documented Ilicfls
Karr stole an unknown nnmunl of cash.

2. AS 11.-16.120 stales:

(a) A person commits the crime of llicO in
the first degree if he commits theft as defined
in § 100 of this chapter and lltc value or the
properly or service is 525,000 or more.

(b) ihcfl in Ihe first degree is a class B
felony.

3. Former AS 11.20.280 provided:
F.mbczzloment by employee or servant. An
officer, agent, clerk, employee, or servant
who embezzles or fraudulently converts lo his
own use, or lakes or secretes with inicnl lo
embezzle or fraudulently convert lo his own

use, money, properly, or thing of another

TES5vS?BS
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Appeals anil_D*ttrTu,i, i allirmet

N2dAIfItT (Alaska App.19S3). Onfn jeTT
/dr hearing to this court, Karr asserts that'
the sentence imposed was excessive aw!
contends that the restitution was imposed”
in violation of AS 12.55.015(a) because the
judge did not consider her ability to pay
restitution.

(1-3) The standards under which sen-
tences arc to be reviewed were established
in Slalc i. Chaney, 477 I’2d 111 (Alaska
1970). Under Clinnet/, inquiries into a.sen-
tence should determine the following objec-
tives: (1) rehabilitation of the offender; (2
protection of society from future criminal
conduct of the offender; (3) community
condemnation lor reaffirmation of societal
norms for the purpose of maintaining re-
spect for these norms; and (-1) deterrence
of members of society with lendenc! s to-
ward similar crimina: behavior. 177 I’
at -I-M.  Any portion u." the sentence that is
suspended is to be weighed in determining
whether a sentence is excessive; however,
suspended time is a less important consid-
eration than noil-suspended lime. |.<ueli r.
Stale, (133 p.2d Itltlti, 1010 (Alaska 19S1).
With these considerations in mind, a sen-
tence is excessive only when it is clearly
mistaken. McClain v. Sidle, 519 p.2dsII
(Alaska 1971).

n Applying the Chancy criteria to this
case compels a conclusion that the sentence
imposed is not excessive. Karr is thirty*

which may be the subject of larceny, and
which has come inlo his possession or is un-
der his care by virtue of his employment is
guilty of embezzlement. |If lhe properly em-
bezzled exceeds SI100 in value, a person guilty
of embezzlement is punishable by imprison-
ment in the penitentiary for nol less llian one
year nor more than 10 years. |If lhe properly
embezzled docs nol exceed the value of 5100,
a person guilty of embezzlement is punishable
by imprisonment in a jail for nol less llian
one month nor more than one year, or by a
fine of nol less than 525 nor more than S100.

4. This is lo be distinguished lu,m retribution
which is an impermissible consi-'eration in sen-
lcncing. Ixuch is State, 633 P.2d 1006, 1012
(Alaska 1981).
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four years old, married, and the mother of
two, She has no criminal record and the
record indicates that, except for the thefts
from Mcyeres Real Estate, she has led a
responsible life. The sentence imposed is
not required for furtherance of the first
two Chancy goals: rehabilitation and pro-
tection of the public. Karr's sentence,
however, facilitates the last two Chancy
goals: reaffirmation of societal norms and
deterrence.

[51 The superior court judge stated that
lie did not "see any way that the court
system can send a message to tho commu-
nity that you can steal hundreds of thou-
sands of dollars and not get a substantial
sentence. If a court does that then the
whole criminal justice system loses
credibility,” because societal norms are not
maintained. We agree that a substantial
sentence is imperative in a case such as
this in order to maintain the integrity of
the criminal justice system. Additionally,
the degree of harm inflicted upon the vic-
tim is a consideration properly included
within the context of the community con-
demnation factor. Latch f\ Stale, uz
1‘2d at 1013. Ru'd Mcyeres, in his late
sixties, has suffered a severe financial set-
back as a result of the thefts. Although he
may be able to salvage his real estate busi-
ness, his plans for retirement have been
severely hampered, if not eliminated, as a
result of Karr's embezzlements.

The fourth Chancy criterion, deterrence,
is furthered by the sentence imposed in tin's
case. We have stated that " ‘white collar'
crimes must be taken seriously and that
sophisticated schemes to defraud should be
deterred.” Fields v. Stale, (129 P.2d -Hi, 53

5. Karr's len year sentence will) five years sus-
pended violates the courl's statement in Austin
because Ihe presumptive sentence for a Class B
felony, which Karr was convicted of, is four
years if the offense is a second felony convic-
tion. AS 12.55.125(d)(1).
in Antitlon » Stale, 565 1".2d 1248 (Alaska

1977), we lu-ld that three year sentences for two

first offenders convicted of embezzling S65.000

from one of die offender’s grandmother should
be reduced io a sentence not in excess of one
year.

o

(Alaska I'1SJ). The amount of money sto-
len here was so large that unless a sub-
stantial sentence is imposed on Karr, it is
likely that others would be tempted to
perpetrate a similar crime. We conclude
that under the Chaney criteria the sen-
tence imposed in this case is not clearly
mistaken.

Karr argues that the sentence imposed
violates sentencing .standards established
by this court in Latch t Stale, 33 P.2d
101(1, 1013-11 (Alaska 1981), and by the
Court of Appeals in Austin r. Stale, 027
P.2.1 (157 (Alaska App.1981). In Latch we
staled that probation in combination with
restitution is the appropriate sentence
when the crime is against property, nnd
there is no indication that such a sentence
would not protect the public, deter the of-
fender, and further the offender's rehabili-
tation. (133 P.2d at 1013. The Court of
Appeals in Aaslin slated that "normally a
first offender should receive a more favor-
able sentence that the presumptive sen-
tence for a second offender.” <127 P.2d at
(157 8. The sentence imposed upon Karr
conflicts with both these statements.3 We
noted in Latch that the l.eueh rule is not a
"hard and fast rule” and should not he
applied if other "factors militate against
it" (133 P.2d at 1013-14. In AUStin the
court stated that the AUStin rule should
only be violated in "an exceptional case.”
(127 P.2d at (158.

The magnitude and manner of the theft
in this case is so exceptional that the state-
ments in Latch and Austin are not applica-
ble here. Karr embezzled over $350,000.
This dwarfs the amounts stolen of $(15,000,6
$25,0007 and $(1,5008 in similar offenses

7. it fields v. Stole, 629 1.2d 46 (Alaska 1981),
wc reversed @ nine year sentence with four
years suspended and held that a sentence should
not exceed six years with three years suspended.
Fields, who had no significant criminal record,
had received about $25,500 through fraudulent
sales of securities.

in Hall c. Stole, 598 1"2d 928 (Alaska 1979),
the defendant was a first offender who used his
position as a real estate salesman to embezzle
S6.500 from a client. We upheld the three year
sentence for embezzlement but reduced a five

©
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where tlic court lias reviewed the sentences
imposed. An additional distinction between
this case and previous eases reviewed by
this court for excessive sentencing is the
length of time over which the thefts oc-
curred. Karr perpetrated more than fifty
thefts over a two year period.9 This makes
Karr’s crime a more egregious one because
over these two years she viewed the devas-
tating effects her thefts were causing Mey-
ores Real Estate and End Mcyeres himself,
without discontinuing them.10 All these
considerations compel the conclusion that
the sentence imposed in this case is not
clearly mistaken and should he affirmed.

Il.
ItiJ AS 12.55.045(a) provides:

The court may order a defendant con-
victed of an offense to make restitution
as provided in this section or as other-
wise authorized by law. In determining
the amount and method of payment of
restitution, the court shall take into ac-
count the financial resources of the de-
fendant and (lie nature of the burden its
payment will impose.

year pctjury sentence to not more titan three-
years.

Hull and Amii/tin involved one time offenses
and the offense in FIElS occurred over tinec
months.

©

10. In Mcyeres' letter lo the :ii|>ei'inr cum | he

stated:
Over the period of Diana's stealing and as
pressure and desperation increased, she my
most trusted employee and friend was the
very person | would most tin :i lo for a mutual
searching of the problem, for some kind of
answer or change of course, even to closing
down before it was too late. | would receive
her assurance that it would all work out and
on the same day she would make another
theft.

It. These statements include:
Well, I think it's [restitution] obviously impos-
sible. She's never going to be able to pay it
back, Mr. Madson.

Restitution will be ordered in the amount of
$300,000. Another factor that | haven't men-
tioned nnd | should have is that it appears to
me that restitution in this case is flat out
impossible.

I PACIFIC REPORTKit, 2d SERIES

The superior court expressly stated three
times that it would be impossible for Karr
to pay restitution.” Diana Karr argues
thiit in light of these findings, the superior
court incorrectly ordered her to pay $300,-
000 in restitution.

The Court of Appeals rejected Karr's
argument. The court followed Rrrzatuff
v. Stair, 058 P.2d 1359 (Alaska App.I'ISli),
by holding that when lengthy terms of
incarceration are imposed restitution can
he ordered without an inquiry into the of-
fenders ability to pay. Under this ap-
proach, the inquiry into the offender's abili-
ty lo pay is postponed until after the of-
fender is released. Brczenojf, 058 1 2d at.
1304. At this point, the inquiry into the
offender's ability to pay is performed ci-
ther when the offender petitions the court
to modify the restitution order pursuant to
AS 12.55.051(c)13 or when the offender is
ordered to show cause for nonpayment of
the restitution order pursuant to AS 12.55.-
fl'iKa).11

We agree with Karr that the initial sen-
tencing is the appropriate time at which an
inquiry into the offender's ability to pay

That's the amount I'm ordering and | ft.uilly
don't think it makes much difference if | say

$300, 200 or 100. | don't think Mr. Mejeics
will ever get (indiscernible).

12. AS 12.55.051 Fnfurrcmenl of Fines and icsli-
Milion provides:

(c) I’'msunnt lo a petition fded by a defend-

ant who has been sentenced to pay a fine or
restitution or an installment, the cum I, ujmn
a finding of inability to pay, may order modi-
fication of the fine or restitution, subject to
conditions the court finds appropriate.

13. AS 12.55.051(a) provides,

If the defendant defaults in lire payment of
a fine or any installment or of restitution or
any installment, the court may order the de-
fendant to show cause why he should nol be
sentenced lo imprisonment for nonpayment,
if the court finds by a preponderance of the
evii' -nee that the default was attributable to
an intentional refusal or failure to make a
good faith effort lo pay the fine or restitution,
the court may order the defendant impris-
oned until the order of the courl is satisfied.

in pertinent part:
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31197 (Ali-ka hM)

Cilc .n

must Ik* performed. AS 12.55.015(a) re-
quires sentencing judges lo "take into ac-
count llit* financial resources of the* defend*
ant and the nature of the harden its pay-
ment will impose” in ordering restitution.
The opportunity provided hy AS 12.55.051
for the court to later modify a restitution
order does not replace this legislative man-
date. The legislative commentary lo AS
12.55.015(a) sujipyrts this eonclusion hy
stating that AS 12.55.015(a) "requires the
eourl to consider the defendant’s financial
resources in MHint/ restitution.” 2 Senate
Journal 151 (HITS). (Emphasis added).

There are policy considerations that mili-
tate against the approach adopted hy the
Court of Appeals in BrvzcnoJd'f. Restitution
should not only compensate the victim for
the harm inflicted by the offender, hut
.hould further the rehabilitation of the of-
fender. If restitution is ordered in an
amount that is clearly impossible for the
offender to pay, the offender’s rehabilita-
tion will he inhibited and not furthered. |If
the offender is laded into court for nonpay-
ment of restitution under AS 12.00.001(a),
or if the offender petitions the court under
AS 12.55.051(c) to avoid this sanction, his
reintegration into society will be disrupted.
Also, an offender might simply give up and
make no payments at all if the restitution
ordered is clearly impossible lo pay. This
could result in the offender's incarceration
under AS 12.55.051(a), or in his fleeing the
jurisdictioh to avoid this sanction, neither
of which would further the dual goals be-
hind restitution.”

17) In this case, the sentencing judge
found that full restitution would be impos-
sible. Instead of making an inquiry into
what amount the defendant reasonably
could he expected to pay, the judge slated

14. In Pcolile c. Kny, 36 Cnl.App.3tl 759, 763, 111
Cal.Kplr. 894, 8% (1973). lhe courl staled Itint
"lo Mibjccl a defendant lo a judgment which lie
cannot pay and has no reasonable prospect of
paying ... is of little use to the victim of the
crime, and is apt to be either frustrating to a
repentant probationer or perversely satisfying
lo a rebellious one." See alsO Annot., 73 A.L.
R.3d 1240 (1976), which notes that in many
jurisdictions, courts must consider an offender's
ability to pay restitution when ordering rcstitu-
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that "all we can do is get as much back as
we can ...." and ordered restitution of
$200,000. This violates AS 12.55.015(a).
On remand the superior court should make
a serious inqttiij into Karr’s ability to pay
restitution and order restitution according-
ly."”” This inquiry should include an analy-
sis of any assets that Karr presently owns,
her past earning capacity and potential in
the future as a wage earner, based on her
experience, training, and any other relevant
factors.

AI'TTKIMKD in part,
part, and KK.MANDKI).

KKVKKSKD in

Senator Jalmar KKKTTL'LA, Appellant,
Vv,

Mitchell E. AHOOQI), Jr., el
al.. Appellees,

and

Norman (.. (lorsuch, el al., Appellees.
No. S-257.

Supreme Court <f Alaska.
July 27, 1)s4.

Certain members of the current majori-
ty coalition of the slate House of Repre-
sentatives subpoenaed Senate President to
appear and give testimony at a deposition
in regard to conversations he had with the
Governor pertaining to the Governor’s con-
vening of a joint session at which appoint*

lion as a condition of probation, regardless or
whether a statute compels this or not.

15. The superior court must decide bulb the total
amount of restitution to be paid and the terms
of payment. The probation officer may nol be
assigned this judicial responsibility. Diczenuf/
i~ Stale, 658 rI'.2d 1359, 1363-64 (Alaska App.
1983).
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Pearl LOMINAC, Appellant,
v.

MUNICIPALITY OF ANCHORAGE,
Appellee.

No. 5960.
Court of Appeals of Alaska.
Feb. 18, 1983.

Defendant appealed from an order of
the District Court, Third Judicial District,
Anchorage, John D. Mason, J., revoking her
probation. The Court of Appeals, Bryner,
C.J., held that the trial court could not
properly revoke probation and impose a sen-
tence of imprisonment when defendant,
who was given a suspended imposition of
sentence on condition that she make restitu-
tion payments, violated the restitution re-
quirement because of financial inability to
pay.

Reversed and remanded.

1. Criminal Law <3=982.9(7)

Trial court could not properly revoke
probation and impose sentence of imprison-
ment when defendant, who was given sus-
pended imposition of sentence on condition
that she make restitution payments, violat-
ed restitution requirement because of finan-
cial inability to pay. AS 12.55.051(a).

2. Criminal Law ¢=982.5(l), 1208(5)

It is permissible for sentencing court to
require payment of restitution either direct-
ly, as part of sentence imposed, or indirect-
ly, as condition or probation in cases involv-
ing suspended execulion or suspended impo-
sition of sentence. AS 12.55.045, 12.55.-
100(a)(2).

Michael L. Wolverton, Asst. Public De-
fender, and Dana Fabe, Public Defender,
Anchorage, for appellant.

David G. Berry, Asst. Municipal Prosecu-
tor, Allen M. Bailey, Municipal Prosecutor,
and Theodore D. Berns, Municipal Atty.,
Anchorage, for appellee.
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Before BRYNER, C.J., and COATS and
SINGLETON, JJ.

OPINION

BRYNER, Chief Judge.

In this appeal, we are faced with the
question whether a court may properly re-
voke probation and impose a sentence of
imprisonment when a defendant who is giv-
en a suspended imposition of sentence on
condition that she make restitution pay-
ments violates the restitution requirement
because of financial inability to pay.

Pearl Lominac was convicted of assault
and battery on August 14, 1980. District
Court Judge John Mason suspended the im-
position of Lominac’ sentence and placed
her on informal probation. As a condition
of probation, Judgj Mason required Lomi-
nac to make ten monthly restitution pay-
ments of $150 each to the victim of her
assault. Thereafter, the prosecutor’ office
of the Municipality of Anchorage filed a
petition to revoke Lominac’s probation,
alieging that she had failed to make any
restitution payments. A hearing on the
petition was held before Judge Mason on
March 31, 1981.

At the hearing on the motion to revoke
probation, Lominac admitted that she had
paid no restitution. She explained that she
was injured in a car accident in October,
1980, and had been unemployed since the
sentence was imposed. She said she left
Alaska in November to visit her daughter,
who was seriously ill. Lominac had no
source of income and had been relying on
friends and family to provide her living
expenses and the cost of her out-of-state
travel. Lominac stated that she planned to
take an entrance examination for a job-
training program offered by the Cook Inlet
Native Association. She was hoping to pass
the examination, obtain training and get a
part-time job that would enable her to pay
restitution. Lominac also testified that she
received no social security, had no bank
account, car, assets or property which could
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be liquidated to meet restitution payments
imposed by the court. Lominac’s counsel
asked the court to leave the suspended im-
position of sentence and the restitution or-
der intact, and to evaluate Lominac's com-
pliance with the restitution order at the
conclusion of her probationary term.

In the course of the hearing, Judge Ma-
son determined that Lominac’s failure to
pay restitution was not willful. He stated
that the prosecution had failed to show
Lominac had the financial ability or the
assets to enable her to pay restitution.
However, the judge concluded:

My ruling is—is where the initial sen-

tence is suspended imposition | don’t

think it would cover if she was initially
sentenced on like thirty days suspended.

But where it’s initially—or no sentence is

imposed in the beginning and a clear plan

of restitution and there’s no effort or no

success in that regard, no payment at all

and the defendant leaves the state in the

meantime and, does not contact the court,

that’s grounds to impose a sentence.
Judge Mason revoked probation and im-
posed a sentence of thirty days in jail, with
twenty-five days suspended.1 In addition,
he imposed a requirement that Lominac pay
$1500 restitution within six months.

[1] Lominac appeals Judge Mason's rul-

ing, contending that revocation of probation
and imposition of sentence was unjustified
in light of the court’s finding that her fail-
ure to pay restitution was not willful. Al-
though both Lominac and the municipality
have based their arguments on appeal pri-
marily on constitutional grounds, we believe
that disposition of the issue presented is
controlled by previsions of the Alaska Stat-
utes.

1. The municipality does not contend that Lomi-
nac was ever placed under any requirement to
remain in the State of Alaska or to report to
the court in the event she left the state. To the
extent that Judge Mason’s remarks indicate
that Lominac's probation might have been re-
voked in whole or in part for leaving the state
without contacting the court, the revocation
would plainly not be based upon a violation of
any specific condition of probation and would
therefore be improper. See Holton v. State,
602 P.2d 1228, 1238-39 (Alaska 1979). Our
disposition of the case makes it unnecess..y

Of direct relevance to the present case is
AS 12.55.051(a), which states:

Enforcement of Fines and Restitution.

(a) If the defendant defaults in the

payment of a fine or any installment or
of restitution or any installment, the
court may order the defendant to show
cause why he should not be sentenced to
imprisonment for nonpayment If the
court finds by a preponderance of the
evidence that the default was attributa-
ble to an intentional refusal or failure to
make a good faith effort to pay the fine
or restitution, the court may order the
defendant imprisoned until the order of
the court is satisfied. A term of impris-
onment imposed under this section may
not exceed one day for each $50 of the
unpaid portion of the fine or restitution
or one year, whichever is shorter. Credit
shall be given toward satisfaction of the
order of the court for every day a person
is incarcerated for nonpayment of a fine
or restitution.

Prior to making his decision to revoke Lo-
minac’s probation, Judge Mason indicated
his awareness of AS 12.55.051, and he ac-
knowledged that, because Lominac’s failure
to pav restitution was unintentional, the
statute precluded him from directly order-
ing her incarceration for failing to make
restitution as required.

However, the judge distinguished be-
tween directly imposing a sentence of im-
prisonment for failing to pay restitution
and revoking probation and imposing a sen-
tence based upon a finding that failure to
pay restitution violated a condition of pro-
bation.2 Judge Mason found that AS 12.-

for us to speculate as to the degree of Judge
Mason's reliance on this fact.

2. In this regard, Judge Mason stated:

The other question in my mind is ... can |
now terminate this suspended imposition of
sentence and impose sentence for not com-
plying with the condition. Is there any dif-
ference between that and directly ordering
imprisonment on the restitution? The whole
purpose of the sentence imposed ... was
that she would make restitution.
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55.051 wis not applicable to those situations
where restitution is ordered as a condition
of probation. We disagree.

[2] Under Alaska law, it Is permissible

for a sentencing court to require payment
of restitution either directly, as part of the
sentence imposed, or indirectly, as a condi-
tion of probation in cases involving sus-
pended execution or suspended imposition
of a sentence. See AS 1255045 and AS
12.55.100(a)(2). Nothing in the language of
AS 12.55.051 suggests that its application is
restricted to those cases where fines or res-
titution orders are imposed directly, as part
of the sentence, instead of indirectly, as a
condition of probation. Nor has the munici-
pality called our attention to any legislative
history indicating that this statute was
meant to be restricted in the scope of its
operation. We believe that AS 12.55.051(a)
prescribes a specific method for dealing
with enforcement of court orders requiring
the payment of fines or restitution, regard-
less of whether such orders are directly
imposed as part of the original sentence,
under AS 12.55.045, or indirectly imposed as
a condition of probation, under AS 12.55.-
100.

Since AS 1255.051 expressly provides
that imprisonment for failure to pay court-
ordered restitution is permissible only if the
failure to pay was intentional or the result
of bad faith, and since Judge Mason ex-
pressly determined that Lominac’s failure
to pay was not intentional, we hold that the
order revoking probation and imposing sen-
tence must be vacated, and that the order
suspending imposition of Lominac’s sen-
tence be reinstated.3

REVERSED and REMANDED.

(O | KCTjUVBEBSYSTEM®

3. In reaching our disposition, we express no
view on the difficult question whether, in the
absence of a controlling statute, an intentional
violation of a condition of probation must be
found before an order revoking probation and
imposing a jail sentence may properly be en-

tered. Compare Genet v. United States, 375
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Patricia KWALLEK, Appellant,

2
STATE of Alaska, Appellee.

No. 7429.
Court of Appeals of Alaska.

Feb. 18, 1983.

Defendant convicted of first-degr-e
murder appealed from the Superior Court,
First Judicial District, Ketchikan, Thomas
E. Schulz, J., which granted State’s motion
to remand defendant into custody pursuant
to new bail statute. The Court of Appeals,
Coats, J., held that statute providing in part
that; if a person jhas been convicted of an
offense which is an unclassified felony or a
class A felony, the person may not be re-
leased on bail either before sentencing or
pending appeal did not apply to defendant
because her conviction arose before the ef-
fective date of statute.

Reversed

Bail ©=43

Statute providing in part that if a per-
son has been convicted of an offense which
is unclassified felony or class A felony, the
person may not be released on bail either
before sentencing or pending appeal did not
apply to defendant convicted of murder in
the first degree because her conviction oc-
curred before effective date of statute. AS
12.30.040(b).

Daniel Westerburg, Birch, Horton, Bitt-
ner, Pestinger & Anderson, Anchorage, for
appellant.

F.2d 960 (10th Cir.1967), and Trumblv v. State,
515 P.2d 707, 710 (Alaska 1973), With Wood v.
Georgia, 450 U.S. 261, 284-87, 101 S.Ct. 1097,
1110-11, 67 L.Ed.2d 220, 238-40 (198!) (W hite.
J., dissenting), and Hood v. Smedley. 498 P.2d
120 (Alaska 1972).
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February 18, 1987

Representative John Sund
House of Representatives
P. O. Box V

Juneau, Alaska 99811

Dear Representative Sund;

At the request of the House Judiciary Committee, | am writing with regard to
House Bill 106, an act relating to the payment of criminal fines and restitution.

The Alaska Court System does not take a position about the substantive merits
of this measure. However, several provisions raise interpretation questions
which may be of interest to the committee

1. Paragraph (a)(4) provides that the court shall take into account the need
of the victim and society for punitive compensation. This provision
appears to be inconsistent with AS 12.55.100(a)(2), which provides that
while on probation and among the conditions of probation, a defendant may
be required to make restitution for actual damages or loss caused by the

crime.

2. /in Section 2, at lines 6 through 8 and 11 through 14, it is not clear

, .y > \J whether the phrase "suspended sentence" refers to a suspended execution

)V / of sentence, a suspended imposition of sentence or to both. Also, which

XV jprocedure will apply if a judge orders a fine and restitution as both a
/>/'n A jdirect court order and a condition of probation?

pv 3. On page 2 at line 14, the measure provides thatthe state may enforce
payment of a fine and the restitution recipient may enforce payment of a

tAA restitution order. What procedure will be followed if a fine is owed to a

¢ municipality?  Additionally, does this sentence mean that only the
restitution recipient and not the state, can use the civil execution process

to enforce a restitution order? By way of comparison, under 18 [1JSC

Section 3579 (copy attached), an order of restitution may be enforced by

the federal government or a victim in the same manner as a judgment in

a civil action.
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Representative John Sund
February 18, 1987
Page 2

Thank you for the opportunity to comment on this legislation.

Sincerely,

Karla L. Forsythe
Staff Counsel

KLFrbs

cc: Representative CIliff Davidson

Representative Curt Menard

Representative Robin Taylor

Representative Niifo Koponen

Representative Max F. Gruenberg
Representative Jim ZawacKki

Arthur H. Snowden, II, Administrative Director
Susan Miller, Manager, Special Projects

2/18/87-5
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compensatory dumages by such victim
in—

(A) any Federal
and

(B) any Slate civil proceeding, to the
extent provided by the law of that
Stale.

(f)(1) The courl may require that auch
defendant make restitution under this
section within a specified period or in
specified installments.

(2) The end of such period or the last
such installment shall not be later than—

(A) the end of the period of proba-
tion, if probation is ordered;

(B) five years after the end of the
term of imprisonment imposed, if the
court docs not order probation; and

(C) five years after the dale of sen-
tencing in any other case.

(3) If not otherwise provided by the
court under this subsection, restitution
shall be made immediately.

(9) If such defendant is placed on pro-
bation or paroled under this title, any
restitution ordered under this section
shall be a condition of such probation or
parole. The courl may revoke probation
and the Parole Commission may revoke
parole if the defendant fails to comply
with such order. In determining whether
to revoke probation or parole, the court
or Parole Commission shall consider the
defendant’s employment status, earning
ability, financial resources, the willfulness
of the defendant’s failure to pay, and any
other special circumstances that may
have a bearing on the defendant's ability

pay.

(h) An order of restitution may be en-
forced by the United States or a victim
named in the order to receive the restitu-
tion in the same manner as a judgment in
a civil action.

§ 3580. Procedure for issuing order
of restitution

civil proceeding;

(@)  The court, in determining whether

to order restitution under section 3579 of
this title and the amount of such restitu-
tion, shall consider the amount of the loss
sustained by any victim as k result of the

offense, the financial resources of the de-
fendant, the financiul needs and earning
ability of the defendant and the defend-
ants dependents, and such other factors
as the court deems appropriate.

(b) The court may order the probation
service of the court to obtain information
pertaining to the factors set forth in sub-
section (a) of this section. The probation
service of the court shall include the in-
formation collected in the report of pre-
sentence investigation or in a separate
report, as the court directs.

(c) The court shall disclose to both the
defendant and the attorney for the
Government all portions of the presen-
tence or other report pertaining to the
matters described in subsection (a) of this
section.

(d) Any dispute as to the proper
amount or type of restitution shall be
resolved by the court by the preponder-
ance of the evidence. The burden of
demonstrating the amount of the loss sus-
tained by a victim as a result of the
offense shall be on the pltorney for the
Government. The burden of demonstrat-
ing the financial resources of the defend-
ant and the financial needs of the defend-
ant and such defendant's dependents
shall be on the defendant. The burden of
demonstrating such other matters as the
court deems appropriate shall be upon the
party designated by the court as justice
requires.

(e) A conviction of a defendant for an
offense involving the-act giving rise to
restitution under this section shall estop
the defendant from denying the essential
allegations of that offense in any subse-
quent Federal civil proceeding or State
civil proceeding, to the extent consistent
with State law, brought by the victim.

Anoth :r provision of the Act, set forth in
Section 6 of Pub.L. 97-291 (The Witness
Protection and Restitution Act of 1982),
states in pertinent part:
Within two hundred and seventy days
after the dale of enactment of this Act
[October 12, 1982], the Attorney General
shall develop and implement guidelines
for the Department of Justice consistent
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February 1b, 1987

Honorable John Sund, Chairman
House Judiciary Committee
P.O. Box V

Juneau, Alaska 99811

Dear Chairman Sund and members of the committee:

The Alaska Women®"s Lobby would like to lend it"s support
to HB 106. We are in favor of attempts to make the current
system of restitution to victims more enforceable.

When there has been a financial burden placed on the victim
as a result of the criminal conduct of the defendant it is
important that the victim be compensated for her/his expenses.

In cases involving family violence the victim often has
immediate out of pocket expenses to cover necessary medical
and dental costs. With passage of this legislation, 1if the
victim has been provided counseling and shelter services by
a private nonprofit domestic violence program, that program
will be authorized to collect restitution for the cost of
services provided if the victim chooses to breach the
confidential nature of her stay at the shelter.

The programs which shelter and treat victims of family
violence are facing drastic reductions 1in funding in the
proposed budget. The Council on Domestic Violence and Sexual
Assault which funds the statewide network of programs was
cut 12.570 in July and faces another 157. reduction in

General Funds 1in FY88. 1In addition the social service block
grants in Anchorage and Fairbanks have been removed fronm

the budget andthose grants provided 157. of the total funding
or domestic violence programs in those cities.

Funding is decreasing at a time when leconomiccstress:is
increasing:the potential for family abuse. Underdthese
Circumstances legislation which would provide for the offender

to pay for the services provided to the victim,could only
be of benefit to the state as we try to deal with the grave
social problem of family violence.

Thank you for your consideration.

Sincerely,

Sherrie Markin Goll
for the Alaska Women®"s Lobby
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Kenneth N. Jensen lay help-
less for five hours in Maria
Stoneking’s house, bleeding
from gunshots to his neck and
leg. Stoncking lay nearby, dead.
The television they had been
watching droned on.

Stoneking's 2-year-old son and
7-year-old daughter were asleep
in another room. j

At about 7:30 a.m., the'23-
year-old Eielson man was some-
how able todirect the little girl to
the telephone. She dialed 911.

When Alaska State Troopers
arrived, Jensen identified
James Steven Stoneking as his
attacker. That was later con-
firmed by the 7-year-o!d daugh-
ter, who said her father had been
there that night.

Although details’ were
sketchy, it appears that th* two
children were asleep in .mother
room, when the shots were fired.
Stoncking then entered the
daughter’s room and she recog-
nized him even though he wore a
ski mask.

Jensen was due to undergo
surgery today at Bassett Army
Hospital. The two children are
now being cared for by friends.

James Steven Stoneking,
known as “Steve” to his friends,

M ffki*/
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has been charged with murder
and assault. He was arrested la-
ter at his apartment.

Clutching a Bible, Stoneking,
34, was escorted by Alaska State
Troopers Tuesday to a hearing
in Fairbanks District Court. His
bail remains set at $759,000 and
the Fairbanks Grand Jury v/Lll
hear the case today..

Meanwhile, District Court

Judge Hugh H. Connelly set!
.g’s bail at $250 for a’

Stone
separate charge of criminal
trespass.

He is accused of breaking into
hii wife's North Pole home at
2751 Silver St., on Feb. 3, ignor-
ing a judge’s order to stay away
from her.

The couple was in the process
of getting divorced and Marin C.

Stoneking, 32, had just received.,
another emergency .order .to;:
'.keep her cstranged’husband
*away from her. She told a judge

he had threatened to kill her and

t' continued to break into her.,

,home, on the pretense of collect-
ling his personal property.

Stoneking, who had served in"'

the U.S. Air Force for 14 years,
was in the process of leaving the
military. Since May 1S3G, he was
a member of the Alaska Air
National Guard, assigned to the
168th Air Refueling Squadron.

[ *1&
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one dead one bIeedlng | TVdronmg

He was a supply man who acted
as liaison between supply and
maintenance departments.

According to the Air National
Guard, at the time of the shoot-
ing, Stoneking was on leavel
pending his resignation, effec-
tive Feb. 28. He resigned for per-
sonal reasons, a military
spokesman s-jjd.

One acquaintance remem-

lbered him as™aharc worker who
' did a good job. He talked to co-

workers frequently about his,
personal life and had been refer-

red to professional counseling. -3

M aria Stoneking was the)?;
fourth person to die during theA-1

past 11 months following ary. |
apparent domestic dispute. 3
Other victims include:

e Carmen Dorc, who was

.shot and killed April 29,1CS3 by,-;;;
.Jack Dorc, husband of 10years.; ;

et TT\,,,.

« (ifiY )

on -

A coroner’s jury later found the '
shooting justifiable homicide, A
court order was in effect at the
time, prohibiting Cook from
havinganvcoh'tact with Kipiey.

-n_z-

e ADixie Gutman Thompson,
who was found stabbed to doattr
last September. Her ex-husband » :
Carl K. Thompson goes to .trial - 1
on a charge of first-degree mur-
cor next month. Dixie Thomp-x »
son had restraining’orders
against Carl Thompson early
193G.

Fairbanks judges say they
treat domestic violence cases
seriously and provide relief in
the form of restraining orders
whenever possible. In most
cases, judges say, the restrain-
ing orders work. They view
these four cases as exceptions, _
but.have no theories as to'why ° =i
the>N*aref occurring so.'fre-

"Friend and neighbor Carl Em-1 4 qucnUy.JA-AF-. 1 v

ory was also wounded in thel™
attack. Jack Dorc then Kkilled 1

.Dore to stay away from h;s wue-

0 Kinton Cook, who was shot e-
and killed July G, 195G dv ms e . A*"

.wife Megan it. Kipiey when h e .

came tn~h.gr rouse ".ininvued at
3.5 Milo Old Xcnana Highway
and cornered her in a bedroom.

Victims often delude them-

¢ himself. A judge had .ordered :Y'se.vcs into thinking they have msi.

more protection than they really m

van?poncc wereloomr.g:or hirrn iiv have, said District Court Judge

Christopher Zimmerman. He
said he tries to help victims in
his courtroom be realistic about
their situation.

“1 tell them, this isn’ta bullet-
proof shield,” he said.

il
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An Act relating to the Barbara Miklos

payment of criminal fines Executive Director

and restitution Council on Domestic
Violence and
Sexual Assault

House Bill 106, Section 1 (a), permits payment of restitution by a
defendant convicted of an offense to a public or private nonprofit
organization that has provided counseling, medical or shelter services
to the victinm.

Since many agencies that provide services to victims have inadequate
funding, additional financial support is needed. It is difficult to
determine if this provision will engender much money for domestic
violence and sexual assault programs because its use may not be
appropriate in most cases. Domestic violence and sexual assault
programs cannot reveal clients®” identities without the express
permission of the victim and guarantee for the victim"s safety.
However, there may be instances where this could be accomplished and
the perpetrator should be held accountable to the victim and pay for
harm done to her as well as services received.

Although the Council on Domestic Violence and Sexual Assault does not
have the legal expertise to comment upon the legal complications of
this bill, the Council supports the concept of this legislation.

T"HWfIF;ém Eistfk

Acting Commissioner
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8TAFF COUNSEL Anehonai, Almko 38*01 (907) 264.8208

February 13, 1987

Representative John Sund
Alaska State Legislature
P. 0. Box V

Juneau, Alaska 99811

Dear Representative Sund;

It is my understanding that the House Judiciary Committee will be hearing
HB 114 relating to surety insurance next Wednesday, February 18.

This bill would enable the courts to refuse to accept bail bonds from a surety
who has not paid forfeited bonds, By way of background, the primary ball
statute [AS 12.30.020(b)(5)] authorizes the courtto accept bail bonds with
sufficient solvent sureties. Under current law, corporate sureties (i.e.,
Insurance companies) are licensed and regulated by the Division of Insurance
(see generally, AS 21.27) AS 21.63.020 states that a surety Insurer which is
qualified to act as surety or guarantor as authorized in the insurance statutes,
and which executes a bond, Is entitled to recognition;

,.,all courts, Judges, ,,, shall accept and treat accordingly
the bond, undertaxing, obligation, recognizance or guaran-
tee when so executed by the Insurer, as conforming to and
fully and completely complying with every requirement of
every law, charter, ordinance, rule or regulation.

The court has no statutory power over corporatesureties. As long as the
surety Is licensed and In good standing with the Division of Insurance, under
current law the court must accept bail bonds properly written by a surety.



Representative John Sund
February 13, 1987
Page Two

The court does not want to assume licensing or regulatory authority over
corporate sureties writing ball bonds. That power appropriately lies with the
Division of Insurance, However, It would be desirable for the court to have
the ability to refuse to accept ball bonds from a corporate surety If forfeited
bonds are unpaid and delinquent, even If the Division of Insurance has not yet
completed an Investigation or taken any action against the license of such a
surety or its agent. The proposed legislation would give the court that author-

ity.
With regard to the language of the proposed bill, the court system suggests a
minor wording change In paragraph (b), to read as follows:

(b) A court may, under AS 12.30.020(b), refuse to
accept a surety bond if the surety is more than 90 days
delinquent in making payment on a [FORFEITED] bond
previously executed by the surety and forfeited by the
court, The 90-dsy period begins the day that the surety
receives notice of the forfeiture of the bond.

The language would clarify the relationship between the forfeited bond and the
bond which the court is refusing to accept.

Thank you for considering these comments. | will be glad to answer any
questions from the committee,

Sincerely,

Karla L, Forsythe
Staff Counsel

KLFtbs

cc:  Arthur H, Snowden, IlI, Administrative Director
Stephanie J. Cole, Deputy Administrative Director

2/13/87-5
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Ford
2/18/87
Original sponsor: Judiciary Committee
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 114 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to surety insurance."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.63.020 i1s repealed and reenacted to read:

Sec. 21.63.020. SURETY BONDS. () If a surety bond or other
surety obligation 1is required or permitted by law, the bond or other
obligation may be executed by a surety insurer as authorized under
this title. A bond executed by a surety insurer is full and complete
compliance with every requirement of law that the bond or other
obligation must be executed by a surety.Except as provided under (b)
of this section, a surety bond or other surety obligationexecuted
under this section may not be refused for failure to conform to law.

(b) A court may, under AS 12.30.020(b), refuse to accept a
surety bond if the surety is more than 90 days delinquent in making
payment on a bond previously executed by the surety and forfeited by
the court. The 90-day period begins the day that the surety receives

notice of the fTorfeiture of the bond.

a1 CSHB IH (Jud)
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Ford
2/18/87
Original sponsor: Judiciary Committee
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 114 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to surety insurance."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATEOF ALASKA:
* Section 1. AS 21.63.020 is repealed andreenacted to read:

Sec. 21.63.020. SURETY BONDS. (@ If a surety bond or other
surety obligation 1is required or permitted by law, the bond or other
obligation may be executed by a suretyinsurer as authorized under
this title. A bond executed by a surety insurer is full and complete
compliance with every requirement of Jlaw that the bond or other
obligation must be executed by a surety. Except as provided under (b)
of this section, a surety bond or other surety obligation executed
under this section may not be refused for failure to conform to law.

(b) A court may, under AS 12.30.020(b), refuse to accept a
surety bond if the surety is more than 90 days delinquent 1in making
payment on a bond previously executed by the surety and forfeited by

N vrh.t'c, Y
the court. The 90-dav period begins the day that the surety receives

notice of the forfeiture of the bond.

VGY\ A, "[UFS i7p(cn fo \%c

A c U k <fi3

i CSHB 114(Jud)



Proposed by Alaska Court System

3/10/87

CS FOR HOUSE BILL NO. 114 (JUDICIARY)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to surety bonds.”

BE

ITENACTED BY THE LEGISLATURE OF THE STATE OFALASKA:

*Section 1. AS 12.30.020(b) Is amended to read:

(b) If a judicial officer determines under (a) of this section that the
release of a person will not reasonably assure the appearance of the
person, or will pose a danger to other persons and the community, the
judicial officer may

(1) place the person In the custody of a designated person or organi-
zation agreeing to supervise the person;

(2) place restrictions on the travel, association, or place of abode of
the person during the period of release;

(3) require the person to return to custody after daylight hours on
designated conditions;

(4)  require the execution of an appearance bond In a specified
amount and the deposit in the registry of the court, In cash or other
security, a sum not to exceed 10 percent of the amount of the bond; the

deposit to be returned upon the performance of the condition of release;



$5) require the execution of a ball bond with sufficient solvent
sureties or the deposit of cash; or
(6) Impose any other condition considered reasonably necessary to
assure the defendant's appearance as required and the safety of other
persons and the community.
The court may refuse to accept a bond from a surety if the

court determines tha jal_.Is In the best interest of the stateT7
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STAFF COUNSEL (907) 284-B22B

March 10, 1987
Representative John Sund
Chair, House Judiciary Committee
Alaska State Legislature
P, 0, Box V
Juneau, Alaska 99811
Dear Representative Sund:

Thank you for forwarding Mr, George’s letter regarding HB 114. The court

system has no objection to the approach proposed by Mr, George. | have
attached a proposed draft amending AS 12.30.020(b) along thelines he
suggests. It Is my understanding that the Committee will discuss this bill at

its meeting this afternoon.

A copy of this letter will be delivered to Mr. Haggart's office today. Also, |
am forwarding a copy of Mr. George's letter to the court rules revlsor, and
asking him to bring It to the attention of the Criminal Rules Committee.

The court system appreciates your efforts and the efforts of your staff to help
formulate a workable amendment to meet the court's concerns.

Sincerely,

Karla L. Forsythe
Staff Counsel

KLF :bs
Att.

cc: Arthur H. Snowden, Il, Administrative Director
Stephanie J. Cole, Deputy Administrative Director
William T. Cotton, Court Rules Attorney
Richard Haggart
John George, Director, Division of Insurance

3/10/87-1
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Bill Version:
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STATE OF ALASKA 1988 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: HB 114
EEQPEST: Publish Date:
Revision Date: 1-6-88 Agency Affected: Alaska Court System
Title: An act relating to surety BRU: Trial Courts
Insurance

Sponsor: House Judiciary Committee Components:
Requestor: House Judiciary Committee
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STAFF COUN SEL enomt, Al (007) 284-8228

March 10, 1987

Representative John Sund

Chair, House Judiciary Committee
Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Dear Representative Sund:

Thank you for forwarding Mr. George's letter regarding HB 114. The court

system has no objection to the approach proposed by Mr, George. | have
attached a proposed draft amending AS 12.30.020(b) along thelines he
suggests. It is my understanding that the Committee will discuss this bill at

its meeting this afternoon.

A copy of this letter will be delivered to Mr. Haggart'b office today, Also, |
am forwarding a copy of Mr. George's letter to the court rules revlsor, and
asking him to bring It to the attention of the Criminal Rules Committee.

The court system appreciates your efforts and the efforts of your staff to help

formulate a workable amendment to meet the court's concerns.
Sincerely,
L. Forsythe
Staff Counsel
KLF :bs
Att.
cc: Artnur H. Snowden, II, Administrative Director

Stophanle J. Cole, Deputy Administrative Director
William T. Cotton, Court Rules Attorney

Richard Haggart

John George, Director, Division of Insurance

3/10/87-1
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February 2*1, 1987

Representative John Sund
Alaska State Legislature
P. 0. Box V

Juneau, Alaska 99811

Dear Representative Sund:

The Alaska Court System offers several comments In response to testimony
presented at the committee's hearing on House Bill 114 Vela'ting to surety insur-
ance.

Mr. Adkerson questions the need for this legislation. In his view the Division
of Insurance has adequate authority to address the problem of unpaid bonds.
He also believes that properly forfeited bonds are being paid in a timely
manner.

This legislation was proposed In response to an actual problem facing the court
system. A surety ( now no longer operating In the state) had an authorized
agent who was writing ball bonds, some of which were subsequently forfeited
when a defendant failed to appear. These forfeited bonds were not being paid;
many were over one year old. The Division of Insurance Indicated that an
Investigation was under way but was not In a position to take Immediate action.
When the court became aware of the extent of the problem, the court undertook
to examine Its options to control such a situation. Although the court system
had every reason to believe that it would never receive payment on these
forfeited bonds, under existing law the courts had no authority to decline to
accept further bonds from this surety until some definitive action was taken by
the Division of Insurance. This legislation would prevent this situation from
recurring In the future. The bill focuses on corporate rather than private
sureties because a continuing pattern of unpaid forfeited bonds arises with a
surety who Is writing bonds in volume, rather than with a private surety who
usually is posting security only in one case.



Representative John Sund
February 24, 1987
Page Two

Although in some jurisdictions courts closely regulate bail bondsmen, the Alaska
Court System believes this responsibility properly lies with the executive
branch. The court Is not seeking to undertake a executive branch collection
function. The court simply seeks the ability to decline to accept bonds if a
surety has not paid bonds in the past. This Is In keeping with good business
practice and avoids the need to create additional bureaucratic procedures.

Mr. Adkerson suggests three changes to House Bill 114. First, Mr. Adkerson
proposes that the bill specifically state that the court can refuse to accept a
bond only after notice and hearing. The court system proposes instead that

House Bill 114 be redrafted to provide that the court may refuse to accept
payment only after a bond has been forfeited In accordance with court rules.
Atpresent, Criminal Rule 41(d) requires notice and hearing before bonds are
forfeited, A proposal currently under consideration by the Criminal Rules
Committee requires notice to the surety but would provide for a hearing only
upon request, with forfeiture to occur after 60 days elapses from notice without
a request for hearing. Themechanics of forfeiting bonds are matters well
within the court's administrative authority under the rules of practice and
procedure,

The court system proposes the following language (underlined):

"A  court may, under AS 2.30.202(b), refuse to accept a surety bond If
the surety is more than 90days delinquent In making payment on a bond
previously executed by the surety and forfeited by the court In
accordance with Rules of Court. The 90-day period begins the day that
the surety receives notices of the forfeiture of the bond."

Second, Mr. Adkerson suggests that 120 days should elapse before the court
can refuse to accept further bonds. In the view of the court system, even
three months may be excessively lengthy. The court needs to take action as
quickly as reasonably possible, and 90 days affords more than sufficient time
for a surety to make payment.

Finally, Mr. Adkerson proposes that this measure apply only to bonds executed
after the effective date of the act. The court system alternately proposes that
this measure apply to any bonds forfeited after the effective date of this act,
since the language proposed above would specifically require compliance with
court rules.

The committee also asked the court system to review paragraph (a) of this bill,
which redrafts the existing statute, The redraft does not modify any existing
rights, and is much easier to understand than the existing law,

The court system respectfully disagrees with Representative Gruenberg's view
that this bill is in bad shape, and believes that the bill as currently drafted
with the modifications suggested by the court system will provide an easy,
understandable and fair procedure for assisting the court In exercising Its
fiduciary responsibilities to the State of Alaska with regard to delinquent bail
bonds.



Renr-:cr.tative John Sund
Fob.- 24, 1937

I 2 this Information Is helpful to the committee. Please let me know if | can
provide further Information,

Sincerely,

WA- o0

Karla L. Forsythe
Staff Counsel

Al ™33

cc: Arthur H. Snowden, II, Administrative Director
Stephanie J. Cola, Deputy Administrative Director
“:pre$ontutlve Max F. Gruenberg, Jr.
Vice Chairwoman Fran Ulmer
Hrepresentative Sam Cotten
P.:presentative Mike Navarre
.representative Ramona Barnes
Pcprasentatlve Robin Taylor
Mchard Haggart

2/24/37-2



REQUESTED REPLACEMENT LANGUAGE FOR HOUSE BILL 114
SUBMITTED BY MR. FRED ADKERSON, OWNER OF FRED"S BAIL BONDING

(9] The Court may, under A.S, 12.30.020(b),
accept a surety bond if the surety 1is more than 120 [90] days
delinquent in making payment on a forfeited bond, PROVIDED
HOWEVER, THAT THE COURT MAY NOT REFUSE TO ACCEPT A SURETY BOND
UNDER THIS SUBSECTION 1E THE FORFEITURE GIVING rise to the
delinquency occurred without notice and hearing, The 120-DAY
[90-day] period begins the day that the 3ursty receives notice of
the forfeiture of the bond AND AFTER NOTICE AND HEARING.

refuse to

© The provisions of Subsection () apply only to

bonds executed after the effective date of this act,



TESTIMONY OF RICHARD G. HAGGART
ON BEHALF OF FRED ADKERSON, OWNER OF FRED®S 3AIL BONDING

BEFORE THE HOUSE JUDICIARY COMMITTEE
FEBRUARY 17, 1987

b

Mr. Chairman, Madam Vice Chairman, members of the Committee:

My name is Richard Haggart and | am appearing today with and
on behalf of Mr. Fred Adkerson with respect to House Bill 114,
"An act relating to surety insurance.”

As this Committee knows, Mr, Adkerson and his business 1is
deeply affected by any legislation touching on the rights and
responsibilities of corporate sureties in this State.

At the outset we want to. make clear that Mr, Adkerson has
doubts about the need for this legislation. At the present time,
the Division of Insurance has full authority to regulate
corporate sureties, and to Mr. Adkerson®s knowledge, 1s doing so.
The problem meant to be addressed by this legislation simply does
not exist: bonds forfeited after hearing are in fact being paid
by solvent corporate sureties in a timely manner. .While another
bail bonding company did fail to pay off a number of bonds, this
wa3 because of the Dbankruptcy of the bondsmen®3 iInsurance
company. We respectfully suggest that the legislation sought by
the court system in House Bill 114 would have only a nominal

affect on reducing losses due to bankruptcy of the surety.



Second, i1t 1s wunclear why corporate sureties are being
singled cut 1in this legislation. A large number of the bonds
issued 1in the criminal courts of this State are secured by
private cash, private property, or private surety. When bonds of
private sureties are forfeited, the court system has made no
effort to collect or enforce the underlying security. To Mr.
Adkerson*s knowledge, not one piece of realproperty has been
taken, nor one promissory note pursued where private sureties
have been involved in aforfeiture?when the court system is
leaving hundraaf**of thousands of dollars of forfeited security on
the table each year, it is a fair question to ask where the
resources and expertise to enforce this legislation against
corporate sureties will be coming from. Even mors important, why
is the State focusing on corporate sureties and 1ignoring the
large number of private sureties that have, to date, been allowed
to thumb their nose at the court system without consequence?

Finally, the Division of Insurance which currently regulates
corporate sureties 1in all respects, 1is fully empowered to act
against any corporate surety who violates stats law, It is
perhaps worth considering whether the Insurance Division should
explain why it cannot handle its regulatory responsibilities to
the satisfaction of the court system. Dividing responsibilities
of regulatory measures among different bureaucracies 1invites

mismanagement and confusion both from a governmental standpoint,

—2-



and for those who are regulated. 3eiore such a step is taken, it
should be clearly demonstrated that there is a substantial need
for the divided authority. There simply has not been any such
showing with respect to House Bill 114,

Mr. Adkerson*s previous comments havebeen directed to
whether or nut House hill 114 should be enacted at all; i1f 1t is
enacted, however, there are two absolutely vital modifications to
be made in the legislation. First, it must be made explicit that
the 90 day waiting period following a forfeiture begins to run
only when the forfeiture was ordered after proper notice and
hearing.

IfT this change 13 not made, the very existence of Mr.
Adkerson*3 business 1is threatened. At the present time, there
are a number of outstanding bonds which have been technically
ordered forfeited by the court, but which Mr. Adkerson has not
yet paid. The reason for this failure to pay 1is that all of
these forfeitures took place without hearing or without notice to
Mr. Adkerson. A great many of the forfeitures went unnoticed
until recently when the matter was brought to the attention of
the court system by Mr. Adkerson himself.

So far, three different District Court Judges in Anchorage
have held the forfeitures without notice and hearing as required
under Criminal Rule 41 are 1improper, and Mr. Adkerson cannot

therefore be deemed in default on the bend. Whether or not

-3-



hearings and notice can take place new, 1In seine cases years after
the fact, 1is a matter which 1s under negotiation between Mr.
Adkerson and the court system and which must necessarily be
determined on a case by case basis.

The point i1s, however, that Mr. Adkerson is technically more
the ninety days in arrears on a large number of these bonds, at
least as far as they are recorded in the stc*ta court system
computer. As this Ilegislation 1is written, M* Adkerson would
become immediately subject to the penalty provisions of the
legislation and could be forced to either shut down Hi3 business,
or 1immediately up pay all outstanding bonds, vregardless of
whether he had ever had an opportunity to contest the forfeiture
at hearing or even has been given notice of the forfeiture. Such
a result would be fundamentally unfair and 1is simply not
necessary in the context of the stated objectives of this
legislation®3 sponsors. To cure this problem, Mr. Adkerson 1is
submitting sepa-rate draft language which amends Subsection (b) of
House Bill 114.

The second important change which needs to be made 1s to
make the Bill prospective 1in effect only. Thus, Mr, Adkerson
requests that this legislation be amended so that i1t will effect
only bonds issued After a future date certain. Consequently, Mr.
Adkerson respectfully requests "the Committee to add a new

Subsection (c¢) that specifically states the legislation covers

—4-



only surety bonds executed after the effective date of the Bill,
iIT enacted.

A  third change, not as 1important as the first two, but
nonetheless significant would be to extend the waiting period
between forfeiture and when the court system could iImpose
penalties, from 90 to 120 days. Mr, Adkerson does a volume
business in corporate surety bonds; hundreds are written every
month. Given the volume of the business, and the tightness of
court calendars, Mr. Adkerson believes a longer period Of time 1in
which to work out problems that arise on disputed bonds would be
appropriate. For this reason, we urge the Committee to expand
the waiting period in House Bill 114 from 90 to 120 days before
the court may impose penalties on a non-caving or contesting
surety.

In conclusion, we vrespectfully ask the Committee to look
searchingly at this legislation and determine whether or not
putting the court system in the enforcement and collection
business, 1s appropriate. We also urge the Committee to take a
good close look at the Division of Insurance, and i1f they are not
in fact doing their job, find out why that is the case. We also
urge the Committee to consider very seriously, whether-cr net the
problem perceived by the court system exist3 to the “a”oo and
extent that makes this kind of a legislative solution necessary

Cr appropriate.
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IT some legislation 13 ultimately necessary, however, the
changes Mr, Adkerson has requested in House Bill 114 are vital to
the continued existence of his business. While bail bonding is
hardly the world > most glamorous profession, it provides an
important service 1iIn a society where the right to bail 1is
constitutionally mandated. Most of Mr, Adkerson'3 clients are
persons of slender income and limited resources. Each month in
the Stats of Alaska, two to three hundred pecpl3 are released on
bond of a corporate surety, Without the availability of a
bondsman, these people would fill to overflowing the State"s
already overcrowded jails. In this regard, Mr. Adkerson serves
an important and useful role in our criminal justice system. The
changes he has requested will permit him to continue that role;
if they are not adopted and this legislation goes forward, the
existence of his business would be wunfairly and immediately
threatened, without advancing any reasonable 1interest of the

State of Alaska or i1ts court system.

Than* you for your attention. Mr. Aaxer3on and | stand

ready to answer any questions the Committee may have.

WORK:4 4



Criminal Rules

41

Rule 41. Bail.

(a) Admission to Bail. The defendant in a criminal pro-
ceeding is entitled to be admitted to bail pursuant to AS 12.
30.010—12.30.080.

(b) Prosecuting Attorney — Appearance and Notice. The
prosecuting attorney may appear and be heard in all proceed-
ings relating to bad. The judge or magistrate, in his discre-
tion, may require that notice of such proceedings be given
the prosecuting attorney.

(¢c) Surrender of Defendant. At any time before forfeiture
of the undertaking or the cash deposit in lieu thereof, the
sureties on the undertaking or the owner of the deposit may
surrender the defendant to the custody of a peace officer or
the defendant may surrender himself to the officer. There
shall be delivered to the officer at the time of surrender a
certified copy of the undertaking or a certificate as to the cash
deposit executed by the clerk of court. The peace officer shall
thereupon detain the defendant in custody as upon a commit-
ment and acknowledge the surrender by a written certificate.

(d) Forfeiture.

(1)Declaration. If the person released on bail on the
giving or pledging of security fails to appear before a court or
judicial officer as required, the judge or magistrate before
whom the person released was to appear shall set a time for
hearing to determine if the nonappearance was willful. Notice of
the hearing shall be furnished and opportunity to be heard
shall be granted to the prosecuting attorney, the defendant,
the defense attorney, and the person giving or pledging the
security. Nothing in this section shall interfere with the is-
suance of a summons or bench warrant for a person who fails
to appear as required before a court or judicial officer.

(2) Judgment of Forfeiture. If after the hearing the
judge or magistrate determines that the nonappearance of the
person released on bail was willful, the security, given or
pledged, shall be forfeited. An appeal may be taken of the
judgment of forfeiture in the manner of other appeals.

CrR 133
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41 Criminal Rules

(3) Enforcement. Execution shall issue on judgments of
forfeiture in the same manner as on other judgments for the
payment of money. (Amended by Supreme Court Order 157
effective February 15,1973)

Generally:
CROSS REFERENCES: Crim. Forma 55—59, 61—64, 66. 69—72

(a) CROSS REFERENCES: AS 12.30.010—AS 12.30.080 (as amended
by c. 20 SLA. 1966); Crim. Forma 53, 54

(c) CROSS REFERENCES: AS 12.30.020; Crim. Form 60
(d) (1) CROSS REFERENCE: Crim. Form 65
(d) (2) CROSS REFERENCES: Crim. Forma 67. 68

CrR 134
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STEVE COWPER, GOVERNOR

DEPARTMENT OF COMMERCE & P O. BOX D
ECONOMIC DEVELOPMENT JUNEAU. ALASKA 99611-0800

PHONE: (907) 465-2515
CMIONG- INSLRANCE

March 3, 1987

Mr. John Hartel
Office of
Representative John L. Sund
P.0. Box V
Juneau, AK 99811

Dear Mr. Hartel:

Re: Bail Bond Forfeiture - HB 114
Per your request 1| have reviewed HB 114. It appears to me that (a) properly
falls within the insurance code. I have noproblem with thiswording although

it certainly limits the scope of who can bea surety.

Part (B) seems better suited to be added toAS 12 rather thanAS 21. As 1
perceive the problem being addressed, the proposed subsection (B) is ineffec—

tive. First, | believe the court should beable to refuse toaccept a surety
bond from a particular surety if it feels it is in the state"s best interest
regardless of other delinquencies. Second, | believe the problem the court

has with its collection is its failure to meet the requirements set out in the
court™s own criminal rule 41 to forfeit a surety bond. Once a bond is
properly forfeited, AS 21.09.150(b)(3) can be used to leverage payment.

Proper forfeiture could be expedited if the court rule were changed to provide
that the date for the defendant®"s appearance is also automatically the date
the surety must appear to show why the bond should not be forfeited if the
defendant does not show up. Then the judge could order the bond forfeited if
the defendant is not present and the surety does not appear to contest the
forfeiture. Once forfeited, the court orders payment from surety, and failing
to receive payment within 30 days, notifies the Division of Insurance.

The only statutory change required, ifmy previous comments are true,is to
provide the courts the statutory ability to refuse a particular suretyif it
deems it in the state®"s best interest. This would apply to corporate as well
as personal surety, negating the need for changes to subsection (a). All
other changes could be incorporated in anew court rule.

Thank you for allowing me to comment.

Sincerely

-John L< George
Director

JLG/sa2792s
30387a



Sen

£

Criminal Rules 41

Rule 41. Bail.

*a) Admission to Bail. The defendant in a criminal pro-
ceeding is entitled to he admitted to bail pursuant to AS 12.
30.010—12.30.080.

(b) Prosecuting Attorney — Appearance and Notice. The
prosecuting attorney may appear and be heard in all proceed-
ings relating to bail. The judge or magistrate, in his discre-
tion, may require that notice of such proceedings be given
the prosecuting attorney.

(c) Surrender of Defendant At any time before forfeiture
of the undertaking or the cash deposit in lieu thereof, the
sureties on the undertaking or the owner of the deposit may
surrender the defendant to the custody of a peace officer or
the defendant may surrender himself to the officer. There
shall be delivered to the officer at the time of surrender a
certified copy of the undertaking or a certificate as to the cash
deposit executed by the clerk of court. The peace officer shall
thereupon detain the defendant in custody as upon a commit-
ment and acknowledge the surrender by a written certificate.

(d) Forfeiture.

(1) Declaration. If the person released on bail on the
giving or pledging of security fails to appear before a court or
judicial officer as required, the judge or magistrate before
whom the person released was to appear shall set a time for
hearing to determine if the nonappearance was willful. Notice of
the hearing shall be furnished and opportunity to be heard
shall be granted to the prosecuting attorney, the defendant,
the defense attorney, and the person giving or pledging the
security. Nothing in this section shall interfere with the is-
suance of a summons or bench warrant for a person who fails
to appear as required before a court or judicial officer.

(2) Judgment of Forfeiture. If after the hearing the
judge or magistrate determines that the nonappearance of the
person released on bail was willful, the security, given or
pledged, shall be forfeited. An appeal may be taken of the
judgment of forfeiture in the manner of other appeals.

CrR 133
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41 vitonNA.", Rules

3) Enforcement Execution shall issue on judgments of
forfeiture in the same manner as on other judgments for the
payment of money. (Amended by Supreme Court Order 157
effective February 15,1973)

Generally:
CROSS REFERENCES: Crim. Forma 55—59. 61—64. 66. 69—72

@) CROSS REFERENCES: AS 12.30.010—AS 12.30.080 (aa amended
by c. 20 SLA 1966); Crim. Forma 53, 54

(c) CROSS REFERENCES: AS 12.30.020; Crim. Form 60
(d)(1) CROSS REFERENCE: Crim. Form 65
(d)(2) CROSS REFERENCES: Crim. Forma 67, 68
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Introduced: 2/11/37 5-0458A

Referred: Judiciary and
Finance
IN THE HOUSE BY THE JUDICIARY COMMITTEE

HOUSE BILL NO. 114
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to surety insurance."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.63.020 is repealed and reenacted to read:

Sec. 21.63.020. SURETY BONDS. (a) If a surety bond or other
surety obligation is required or permitted by law, the bond or other
obligation may be executed by a surety insurer as authorized under
this title. A bond executed by a surety insurer is full and complete
compliance with every requirement of law that the bond or other
obligation must be executed bya surety. Except as provided under (b)
of this section, a surety bondor other surety obligation executed
under this section may not be refused for failure to conform to law.

(b) A court may, under A”~12.30 7020 (t0) refuse to accept a
surety bond if the surety is more than 90 days delinquent inmaking
payment on a”“orfeitedjbond. The 90-day period begins theday that

the surety receives notice of the forfeiture of the bond.

HBO114A -1- HB 114






February 10, 1987

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, [ am transmitting a bill that repeals
AS 12.45.150, an obsolete statute that provides for the
payment of costs for "malicious prosecutions” brought by

private persons. 1/ This provision has been the cause of
some confusion regarding who has the authority to institute
criminal charges. In recent months several persons in the

Kenai area have attempted to file "criminal charges"” against
other persons, primarily police officers who have arrested
them, citing AS 12.45.150 as their authority to do so.

Well-established principles of statutory construction
require that the language of AS 12.45.150 be interpreted in

conjunction with AS 44.23.020(b)(3), which places
responsibility in the attorney general to "prosecute all
cases involving violation of state law." 2/ Thus
AS 12.45.150 does not provide authority for

1/ The precursor of present AS 12.45.150 appears to first
have been adopted in =1900; it was apparently based upon an
1882 statute from Oregon. See Ann. Alaska Codes, Pt. 11,
ch. 19, & 193-194 (Carter 1900). The provision was included
in the first codification of Alaska®s criminal lav/s after
statehood. See 86.16, ch. 34, SLA 1962. Except for minor
technical amendments (for example, ch. 8, SLA 1971, a
revisor®s bill which made technical corrections relating to
the court system, inserted the word "judge™ 1in four places
in the statute), the language of AS 12.45.150 has remained
virtually unchanged since 1900.

2/ There are rare instances 1in solely private disputes
where it might be appropriate for private litigants to
"prosecute”™ cases of criminal contempt as a way of

(Footnote Continued)



Hon. Ben Grussendorf Page 2

the private prosecution of a criminal case (i.e., motions,
pretrial hearings, trial, appeals, etc;). Instead, the statute
refers only to a person who unilaterally, and without the advice
or concurrence of the police or prosecutors, "voluntarily appears
before a judge"” to complain about a matter or before a grand jury
to testify. At that point the attorney general, through state
prosecutor, has the statutory authority under AS 44.235320 to
review the matter and to handle the case as appropriate.

The primary purpose of AS 12.45.150 was not to authorize the
filing of criminal action? by private persons, but rather to make
it clear that malicious accusations, or those Jacking probable
cause, will subject the complainant to immediate judgment "for
the costs of disbursements of the action.”™ However, the statute
is poorly drafted and, as already noted, has created confusion in
lay persons as to their independent authority to file private
criminal actions. Moreover, to the extent that the statute
provides for a judgment of costs to be rendered automatically anc
"immediately”™ it 1is probably unconstitutional as a violation of
due process. It does not allow a person to have his ™"day 1in
court™ to try to show that the accusation was in good faith.
Thus the statute might also be a disincentive for people who
might otherwise bring close or marginal cases to the attention of
a judge or grand jury. The repeal of the statute will eliminate
any lingering confusion regarding the existence of "private
prosecutors™, while 1leaving the common Jlaw protections against
malicious prosecutions intact.

The filing of a criminal action is obviously a very serious mat—

ter. The fact that a criminal charge has been filed against a
person may have a negative effect upon that person®s reputation,
position in the community, employment opportunities, etc. The

need to defend oneself against criminal charges may also impose a

(Footnote Continued)

enforcing orders in contested divorce cases. See, e.g., Diggs v.
Diggs, 662 P.2d 950 (Alaska 1983). In all other situations,
however, AS 44.23.020(b)(3) gives th- attorney general sole
responsibility for handling criminal matters.

3/ Also see P.ule "(c), Alaska Rule? of Criminal Frocecure,
which permits prosecution by indictment only if the indictment is
signed by the prosecuting attorney.
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great deal of financial expense and emotional strain. Thus
the power to institute criminal proceedings ought not to
rest with a private party involved in some sort of vendetta
or a personal dispute with another.

There is no such thing as a "private prosecutor™ in Alaska, nor
should there be. Because AG 12.45.150 1is apparently being
interpreted by some persons as implicitly recognizing such a
procedure, and because it probably violates due process
requirements, this obsolete statute should be repealed.
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The Judiciary

"An Act repealing a provision
prosecutor.r
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LETTER OF INTENT
HOUSE JUDICIARY COMMITTEE
HOUSE BILL 121

By repealing AS 12.45.150, the Legislature does not
intend to limit the present practice allowing the filing,
by private parties, of motions for orders to show cause
for criminal contempt of court.

|
/ - 1/

Rep. John Sund, Chair,
House Judiciary Committee

/7
/1



MEMORANDUM

April 8, 1987

TO: Rep. John Sund
FROM: J. Hartle,

_J -
RE: House Bill 121

19. HB 121 (Rules/Governor) An Act repealing a provision
related to payment of costs by private prosecutor

A. Heard 1in Judiciary 2/23, 2/24
B. Passed out "Do Pass"™ 2/24
C. Status: H. Floor
D. Purpose: Repeals provision for immediate cost recovery
against malicious prosecution by private prosecutor.
E. Issue: Kenai use of provision to imply right of private
prosecution.
F. Issue: Why not have private prosecutors:
1) An individual is not constrained by the same public
purpose and ethical considerations that a D.A. must follow.
2) Remedies are available in civil court.
3) The Court System doesn"t know how to handle it.
G. In File:
1) HB 121
2) Letter from Karla Forsythe
3) Kenai Court Case
4) Governor"s transmittal letter
5) Repealed statute
6) Statute giving authority to the Dept, of Law to
prosecute all criminal cases.
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BILL SHEFFIELD, GOVERNOR

REPLY TG,

IS CRIMINAL DIVISIONCENTR*.  1FFICE
DEJPARTMEIVT OF LAW CRIMINAL

JUNEAU, ALASKA 09811
CRIMINAL DIVISION PHONE: (907) ‘105-342%

Office oc Administrative Direct” o O:EINODE gp SEIZE(S]AL PROSECUTIONS
Alasictt Court System 1031 WEST 4TH AVENUE. SUITE 318
October 2, 1986 ANCHORAGE. ALASKA 99501-S993
PHONE; (907) 279-7424

Mr. Arthur H. Snowden, I1
Administrative Director
Alaska Court System

303 K Street

Anchorage, Alaska 99501

Dear Art;

Your letter of September 22 to Attorney General Brown
jogged my memory about the need to amend or repeal
AS 12.45*150. I agree that the statute 1is beginning to cause
quite a few problems, particularly 1in Kenai, by giving people
the 1idea that they have the authority to prosecute criminal

charges on their own. The Department of Law will therefore
propose that the Governor introduce Ilegislation to cure this
misperception, For your information, we have opened a

legislative file on this subject (No, 773-87-0067) 1in order to
facilitate the drafting and review of the proposed bill.

Your letter included a copy of Mary Anne Henry®s 1977
internal office memorandum on this subject, which | had never
seen, and although 1 agree with her assessment of the problems
that can be created by private prosecutors, | do not agree with
her conclusion that AS 12,45,150 1in fact authorizes private
prosecutions. To that extent the memorandum does not, and
never has, represented the position of the department.

It has always been our position that AS 12.45.150
must be read as consistent with AS 44.23.020 (a)(3), which
places responsibility in the Attorney general to "prosecute all
violations of state law." There are rare instances in solely
private disputes where it may be appropriate for private
litigants to "prosecute"” cases of criminal contempt as a way of
enforcing orders in contested divorce cases. See, e.g., Diggs
v. Diggs, 663 P,2d 950 (Alaska 1983). However, in all other
cases we view AS 44.23.020(a)(2) as giving the attorney general
sole responsibility over the handling of criminal matters.

In order to be consistent with AS 44 ,23.020 we have
interpreted AS 12.45,150 to refer not to the actual prosecution
of a case (i.e., motions, pretrial hearings, trial, appeals,
etc.) but only to a person who unilaterally, and without the

03-C31LH
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Mr. Arthur H. Snowden, XI October 2, 1286
Page -2-

advice or concurrence of the police or prosecutors,
"voluntarily appears before a judge"” to swear out a complaint
or before a grand jury to testify. At that point the attorney
general has the statutory authority under AS 44.23.02C to
review the matter and to dismiss or compromise the case as
appropriate. See also Criminal Rule 7(c), which permits
prosecution by indictment only 1f signed by the prosecutor.

In our view, the primary purpose of AS 12.45.150 1is
to make 1t clear that malicious accusations, or those lacking
probable cause, will subject the complainant to 1mmediate
judgment "for the costs or disbursements of the action,”

We have consistently advised all prosecutors who have
run into cases 1involving these complainants that they should
handle the cases just like any other. Therefore | believe that
the procedure currently 1in operation in Kenai, whereby such
complaints are simply filed 1in the clerk"s office pending
review by the district attorney, 1is adequate under the present

statute. Nonetheless, the statute should be amended. I will
keep you advised on the progress of any legislation on this
subject.

Very truly yours,

HAROLD M, BROWN
ATTORNEY GENERAL

By?_ _
Dean J./Guaneli
Assistant Attorney General

DJGtso-17

cc: Jim Ayers
Director/Legislative Relations

Art Peterson
Assistant Attorney General

rimhnrffm 1 , tem*l <us Rodney Wolff wrote to the
Ombudsman and the grand Jury foreman 1in an attempt to testify

before a Fairbanks grand jury about some very shady business

1977n 063" WOLFfFf V ZArctic Bowl® Inc*" 560 P.2d 758 (Alaska
+ vV ? t?* Penury. The prosecutor flnally relented
and Iet him testify, but drew the line at letting Wolff and his

attorney, Clem Stephenson, act as a private prosecutor. The

grand d|ury even returned an 1indictment, which the prosecutor
refuse to sign.
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Alaska
T0i J '
Ms. Karla Forsyche SEPO 8 188
Staff Counsel
Alaska Court System
303 K Street DATE t Septembe
Anchorage, AK 99501
FROM: subject: State vs Ben Holly
Robin L. Tiirnb 3KN S86-1478 Cr.
Clerk of Trial Private Party filing

145 Main Street Loop7 Rm 106
Kenai, AK 99611

Please review the attached copy of a private party complaint
Afiled 1n Kenail on August 27, 1986, I accepted the complaint
for filing as | have been advised that I can not refuse

such filings. Mr. Smallwood advised me that the District
Attorney"s office refused to file a complaint against Mr.
Holly, and the Kenai District Attorney"s office has further
advised that they will be filing a Dismissal of this action.
This 1s the second such filing within the last three months,
and 1 am in need of written policy or direction as to handle
such matters.

Adm. F~ank y°u'
Rev. 2-73
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M EM ORANUDUM State of Alaska

DATE:
Joe Balfe February 17, 1977

FILE NO:

TELEPHONE NO:

FROM Mary Anne Henry -/| P Re: AS 12.45.150

Private Prosecution

It is not clear from the history of this statute what the
legislative intent was behind 1ts enactment. It is likely that
the reasoning was the same as in other states, that is, private
prosecution has always existed in our court system, so why
change it now? At common law, criminal prosecution was purely
adversary, each aggrieved party retained his own counsel to
prosecute his private interest. Over the years, private
prosecution statutes have simply remained on the books, even
though public-funded prosecutorial offices have since been
established. In fact, in most states where private prosecution
iIs no longer valid or extremely limited, it has been the judicial
branch that has taken the initiative.

The Alaska statute does give the court soma control over \
the proceedings conducted by a private prosecutor. However,
there 1s no mention of any powers that can be exercised by
the District Attorney % office, The Nebraska Supreme Court
has construed 1ts Statute that sat up the system of public-
financed District Attorneys as precluding private prosecution.
McKay v« State,132 N.W. 741 (“(Nebraska, 1911). See also
State v. Peterson,218 N.W.3S7 (Wis.,1923). AS 44.23.020(b)(3)
states that the attorney general shall “prosecute all cases
involving violation of state law..." (Fmphasds addecTT 1t could
be argued, as it was in Nebraska, that this precludes a privat?
person from actually prosecuting a criminal case.l Of course,
it is not clear at all whether that was the legislative intent,
and it should be noted that tve private prosecution statute
was amended as late as 1971, Wjuth no acknowledgement of a L
possible conflict of statutes. Two state courts have allowed
the procedure only if it has first been approved by the public
prosecutor or the state. State v. Bartlett,74 A. 18(Me.,1909);
Handley v. State,106 So. 692 (Ala.", 1925) ,,

It can be argued that tha power to dismiss or defer
prosecution on any case should remain in the hands of the
District Attorney. The reasoning is that if the exercise of
such discretion 1is possessed by an attorney who owes his
loyalty to a private party, it could lead to prolonged
harassment, or even a form of blackmail. The answer to that-
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argument in Alaska would ba that the courts are empowered by
AS 12*45.150 to prevent such misuse of that discretion.

Finally, 1t appears that there would ba no difference 1if
the crime were a misdemeanor or a felony. At common law tha
private prosecutor also had thepower to present his case to
tha grand jury* as wall as taka charge of the trialwith the
petit jury. | was unable to find any cases that made a
distinction between felony and misdemeanor trials.

r

Recently, some state courts have decided that the
existence of private prosecutors is repugnant to our system
of criminal justice, and soma hava hinted that i1t may be a
violation of the defendant®s constitutional rights. Similar
arguments could be presented totha Alaska courts.

First of all, it can beargued that "privateprosecutor”
is a contradiction interms. A prosecutor is not an advocate
in tha ordinary sense of theterm. He is a representative of
the people and his duty is to see that justice is dona. This
does not necessarily require that conviction be the final \
outcome. Ho 1s to see that tha criminal laws of the State are \
honestly and impartially administered, and he should not be .
prejudiced by motives of private gain. He defamines what
evidence is to be presented to the trier of facts and it is
his duty to show the- entire transaction, regardless of whether
it tends to establish guilt or innocence. On the other hand,
a private attorney owes his client total allegiance* and
ethically he cannot act for an interest even slightly adverse
to his client. This canflict in roles can be clearly seen

in the following areas| 1) decision whether to ""secutej
. ) plea bargaining,* 3) sentence recommendations®™ * 4) deter—
mination of what evidence to present, including . vipatory

evidence. .Private Prosecution* Tha Entrenched Anamoly,
50 NC Law Rev. 1171 (15)72) , Bieiael v. State*37 N._W.
244  (1E180).

It 1s also arguable that the defendant"s constitutional
right to due process may be violated by the use of a private.
prosecutor* or even the presence of a private prosecutor
assisting the public prosecutor. The 1issue then becomes
whether the practice inherently is so prejudicial as to
infringe on the defendant®s fundamental right to a fair trial.
Estes v. Texas*381 U.S. 532 (1965), Any degree of influence
by a private prosecutor who i1s paid to obtain a conviction
could impermissably taint a procedure that demands prosecu—
torial impartiality. In State v. Harrington,534 S.W.2d 44
(Ho,, 1976) the Missouri “Su"promel”burt. state"d:
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Page Three

Wo believe, and hold, that the practice
of allowing private prosecutors, employed
by private persons, to participate in the

e prosecution of criminal defendants, 1is
inherently and fundamentally unfair, and
that it should not be permitted on retrial
of this case or iIn any case tried after
publication of this opinion in the
Southwestern Reporter.

Since it would be difficult to determine in specifio
cases whether there has bBen an impermissable taint, it
would be much easier to ban the use of private proaacutcrs
in all criminal cases. Any countervailing state interest
In using private prosecutors iIs, at best, miniscule.

Therefore, although AS 12,45.150 allows private prosecution
In this state, and only a few states have stopped or severely
limited*the practice, a criminal defendant could present some
valid arguments based on"prejudice to him, unethical behavior”
on the part of the prosecutor, and perhaps even a violation of \
his constitutional rights.
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Robinson v. Tori/lord dcmonslrnics at least two important princi-
ples regarding the elimination of racial discrimination in employment.
First, it shows the vigor with which the courts will attack the system that
show's the signs of perpetuating discrimination. Secondly, it reveals that
the costs of this necessary cfTorl are very high.

Lee A. Patterson, 11

Prhate Prosecution—The Entrenched Anomaly

Since the days of our Constitution’s infancy, traditional judicial
truisrrs have been superseded by the \iahlc doctrines of “due process,”
"equal protection,” and "judicial fairness.” NV-nvithMiiiiJing this evolu-
tion, there remain seemingly impregnable citadels of judicial trudition,
One such remnant of the past is the policy allowing private prosecution
in criminal actions. Recently in Slate v. Best,* the North Carolina Su-
preme Court reiteratedlits stand condoning the practice.

I. Background and State of Law

At common law criminal prosecution adhered to the pure form of
the adversary system; each aggrieved party retained his own counvcl to
prosecute his private interest. The private prosecutor had the case laid
before the grand jury and took charge of th trial before the petit jury.3
Despite statutory provisions requiring a public prosecutorial s\stem4
and judicial repudiation of the procedure in some jurisdictions'private
prosecution remains well entrenched.1

While adhering to the philosophy of the common law rule, the
North Carolina courts have modified its application. Whereas thcclas-

m280 N C .41J). 1X6 S E 2d | (19:2).

'Srr.tg.. State v. WeMhrook, 279 N C. 18. 181 S E.2d 572 (19711; State vLippjrd. 223N.C,,
167. 25 S.E 2d 50-t (1943): Stale v. Carden. 209 N.C. 404. 1B? S.E. sos.tm. dcnird. 208 US
682 (1936): Stale v. Davis. 203 N.C. 13. 164 S.E, 737 (1932).

_ mStale v. Carden. 209 N C. 404, 410. 183 S.E. b9s. g02. Crl, denitd. 203 US 682 (19.36).
Si*frnerotfi' 42 AM JUR Prostcuting Altonifyj 8§ 10 (1942).

‘E.g.. N.C. Const,an. IV. 8 IS: N.C. Gts. StaT. 5 7A-61 (Supp. 1971).

‘E g.. McKay v. Slate, 90 Neb 63. 132 N.W. 741 (1911); Bird \. State. 77 tt’U. 276,45 N.W.
1126(1390); Bicmecl v. State. 71 W(s. 444. 1? NAV. 244 (1888).

*£ jr.. Handley v. State. 214 Ala. 172. 106 So. 692. 694-95 (1925); RohIlnwn «. Stale. 6* Flu.

521. 63 So. 649 (1915); State v. Burden. 105 Md. 212. 74 A, 18 (19091. State t. Westhrook. 279
VI in tot Pe 'J Mn nnili
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sic interpretation precluded any challenge to the private prosecutor,7
North Carolina courts have reserved the (Inal determination for tht
discretion of the trial judge' but have intimated Ihat the practice is not
to be intcrfcrred with in the absence of a showing of abuse.” As justifica-
tion for retaining the practice it has been tersely stated that it has
“existed in our courts from their incipiency.™0

Decisions in other jurisdictions reflect diverse judicial altitudes
ranging from agreement with the common law view" to abolishment 0.
the practice.1l Various jurisdictions condition allowance of the proce-
dure on the approval of the prosecutor,” the stale,” or the court.”
Language in some decisions espouses the public duly to carry out such
prosecutions.” Indeed, in the face of a statute that banned private prose-
cutors, one court ruled lhat the definition of “private prosecutor” did
not include an attorney hired by the complaining witness to prosecute.”
On the other side of the spectrum it has been ruled in eases involving
prosecuting for contingent fees lhat prosecuting for the private purfejjf
the solicitor in such cases is abhorrent to tfic sense of justice.” Another”
court” construed 3 statute providing for publicly financed solicitors” as’
precluding private prosecution because of its inherent private motiva-
tion. Similarly, numerous cases forbid a prosecutor to appear in any
capacity where he is financially backed or is appointed by any private
inlere-t.11 Rulings on challenges to the private prosecutor appearing
before the grand jury overwhelmingly hold that prejudice to the defen-
dant is loo damaging to be tolerated®because the prosecutor’s position

"See generally 42 am. J1r. Ptuyecuiing Attumtyx ji 10 (1942),

"Slate v. Divls. 203 N.C. (3. 26. IM S.E. 737. 744 (1932). .

"State v. garden. 209 N.C. 404. 411. 183 S E. 898, 902. reel, denied. 298 U s. 682 (1936).

"Stale v. Best.2RO N C. 413.416.186 S.E.2d 1.3 (1972). See also sate v. Lippard. 223 N.C.
167. 17). 25 S.E.2d <94. 597 (1943).

"Price v. Caperton. 62 K>\ 204, 1 Duv. 207 (1864).

. “Biemel v. State, 71 Wjj. 444. 37 N.W. 244 (1SRS).

“Siale v. Bartlett. 105 Me. 212, 74 A. 18 (1909).

“Mandliy v. Stale, 2)4 Ala. 176, 106 So. 692. 694-95 (1925).

“State V. Kent. 4 N-D. 577, 62 NAV. 63 (1895).

"Robinson v. State. 69 Fla. 521. 68 So. 649 (1915).

"W arren v. State. 130 Tex. Crim. 448. 94 SAV.2d 4j0 (1935).

“Baeca v. Padilla. 26 N.M. 223, 190 P. 730 (1920).

"McKay v. State. 90 Neb. 63. 132 N.W. 741 (1911).

"North Carolina has a timilar statute. See N.C. Gen, Stat. § 7A-61(Supp. 1971).

"EQ.. Bird v. State, 77 W i.v]76.45 N.W. )|26 (M O ). Biemel v. State, 7IW is.444.37 N.W.
244 (1588).

“"Nicholas v. State, 17 G». App. 873. 87 S E. 817 (1916); Wilson v, State, 70 Miss. 595. 13
So. 22. 1893): Fleye v. State. 93 Neb 610. 142 N.W. 276 (1913). Hartsravei v. Stale. 5 OVla.
Crim. 2n6. 114 P. 343 (1911),
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as an olficcr of the court demands a degree of impartiality unlikely in
the private prosecutorial setting. Those decisions abolishing or severely
restricting private prosecution have generally based thc>r determinations
on the contemporary judicial philosophy recognizing its almost com*
plctc morphasis since the concept of private prosecution emerged,

Il. Conflict in Roles

Perhaps the one area which has changed most drastically since the
inception of the doctrine permitting private prosecutors has been the
role of the public prosecutor. From his sole function as procured advo-
cate for a prosecution, the duties of the public prosecutor have taken
on new dimensions, lie is not an advocate in the ordinary sense of the
word, but is the people’s representative, and his primary duly is not to
convict but to noc that justice is done.BL The prosecutor is an officer of
the state who should have no private interest in the prosecution and who
is charged with seeing that the criminal laws of the slate arc honestly
and impartially administered, unprejudiced by any motives of private
gain.5* 1t is his duly to show* the whole transaction as it was, regardless
of whether it tends to establish a defendant's guilt or innocence."

Conversely, a privately retained attorney owes his client individual .
allegiance, und once employed he must not act for an interest even
slightly5* adverse to that of his client in the same general matter.%
Therefore, in view of the ethical3Land judicial5 restrictions imposed on
the public prosecutor and the generally recognized loyalties of the pri-
vate advocate, "private prosecutor” is a contradiction in terms. The
high standard of impartiality demanded of a prosecutor realistically
cannot be expected of the private advocate.3'

ZBaveer v. Lhited States. 26 US. 7 83 (1956): NCSB Caxoss of Ethics No. 5

kernel v Sate, 71 Wij. 444. 37 NW 244 (IS5

S,'\{t V. State. QLNeb. 63 12 NW 74) (1911). Seegenerally 23ACJ.S. criminal Law
5 1081 (19a0).

Sjrkef v. Parker. 9 Als. 230 13 50 (189,

e v Humon, 20 31 370 371 15 NE. 268 270 (1919): People v Gerdld. 265 I,
48 107 NE. 165 (1914).

I'NCSB Casons of Ethics No. 5 Mr NCSB Canon's of Ethicj Nos. B C
*Biemel v. Sate. 71 Wj. 444 37 NW 244 (1338).

“Tre proscouting officer represert! tte public interest, which can rever e pro,
nmted by the conviction of the innooert. His ajedt, like Ihet of the court, should ke
sintlv justice; and he hjv no right to sarifice this io any prick of profecsienal suocess
N [-V: 8 tl'%?ﬂalrsel oyed bv autsice parties. . . would nat fedd hound by
aw such rue of conduct. He appears as private counvel sinply to represent the Wishes,



