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MEMORANDUM
TO: Representative John Sund, Chairman*

House Judiciary Committee
FROM: Representative Mike Millexjj”

RE: House Bill 73 "An Act relating to the penalty for unauthorized
use of a motor vehicle”

DATE: 3/23/87

Attached are copies of departmental position papers, fiscal notes,
letters of support and research information pertaining to HB 73.

As stated on the House Research Agency memor~ndun dated January 5,
1987, there were 14,544 reported cases of automobile theft in Alaska
between 1981 and 1985. Since the purchase of an automobile is often
the second largest expenditure for an individual or family, 1 believe
HB 73 warrants committee consideration. Therefore, 1 would like to
formallv request a House Judiciary Committee hearing date be set for
House Bill 73.



POSITION PAPER
HB 73

The Alaska Public Defender Agency and the Office of Public Advocacy are
totally reactive agencies which provide representation to indigent
persons when appointed by the court. These agencies do not make policy
nor do they initiate litigation. Only proposed legislation with fiscal
or program ramifications for these agencies can be said to have a direct
agency impact. Thus, the Public Defender Agency and Office of Public
Advocacy submit position papers for legislation which will affect these
agencies fiscally or programatically or will require these agencies to
litigate constitutional issues raised by the legislation.

Fiscal impact: X None See attached fiscal note
Program impact: _ X None See analysis below
Constitutional impact: None See analysis below X

This bill will establish amandatory minimum jail term of 60 days and a
mandatory fine of $500 for those convicted ofthe Class Cfelony of
Criminal Mischief in the Second Degree (Joyriding). Those convicted of
misdemeanor Joyriding will be required to serve a mandatory minimum 30
days in jail and pay a fine of at least $100.

This bill raises serious concerns in that it deprives a judge of
sentencing discretion for first offenders charged with Class C felonies
Currently there are no mandatory minimum or presumptive terms for those
convicted of a Class C felony. To establish a mandatory minimum term of
two months imprisonment for the Class C felony of Joyriding, one of the
less serious Class C felonies, when such Class B and C felonies as
Burglary in a Dwelling or Assault in the Third Degree have no mandatory
minimum term will surely create sentencing inequities.

The misdemeanor mandatory imprisonment provision is similarly
problematical in that it establishes a mandatory minimum term of 30 days
for one convicted of a first Joyriding offense, while a person who is
convicted of a third drunkdriving offense .is required to serve 20 days
in jail. While a 30 day term of imprisonment may be appropriate for a
misdemeanor offender with a record of prior misdemeanor convictions or
in other severe circumstances, it may not be necessary to achieve the
sentencing goals set out by this legislature and the Supreme Court.

Regarding mandatory minimum fines, since these property offenses involve
damage to the property of private persons, it might be better for a
judge to order restitution to the victim rather than a fine payable to
the state. With indigent clients who are unlikely to have s"bstantial
resources for payment of fines and restitution, judges are often more
likely to order restitution than a fine. Again, this is an area best
left to the discretion of the judge.

Finally, the Code of Criminal Procedure and its attendant sentencing
framework attempts to classify offenses and their sentencing ranges



based on their relative seriousness. Establishing mandatory minimums
for individual offenses without reflection on the relative seriousness
of all offenses may result in serious inequities and equal protection
concerns.

Dama Fabe, Director Datfe 7/ /
Public Defender Agency

- 315177
Brant McGee, Director Date
Office of Public Advocacy
CommisE*tf»£r Garrey Pesk.a Date

Depar™m~nt of Administration



BILL NO: HB 73 DATE: 3/10/87

TITLE: "An Act relating to the CONTACT Barnes D. Vaden
penalty for unauthorized use Deputy Commissioenr
of a motor vehicle..."

HB 73 adds mandatory minimums to AS 11.46.482 and AS 11.46.484.

It provides minimum sentences for AS 11.46.482(a)(4) and AS 11.46.484(a)(2).
These changes could impact both District Attorneys and Public Defenders as more
involved plea negotiations may be required due to these minimums. Further,
this bill may have an impact on the Office of Public Advocacy which would
represent juveniles charged with these offenses, and would most likely affect
the Department of Corrections® institutional population in both state and
contracted facilities.

This bill would have minimal impact on the enforcement Divisions of this
agency. It may provide some deterrent to would be offenders.

The Department of Public Safety has no position on this bill which provides
minimum (presumptive) sentences for these two offenses.

William R. Nix
Acting Commissioner
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February 19, 1987

Senator Patrick Rodey
1024 West 6th Ave
Anchorage, AK 99501

Dear Senator,

CATRALA of ALASKA requests your able assistance in promoting House Bill //73, sub—
mitted by Representative Mike Miller. Car and Truck Renting and Leasing Associa—
tion of Alaska (CATRALA) consists of major renting and leasing firms and companies

of related service.

House Bill #73, "an act relating to the penalty for unauthorized use of a motor
vehicle", would certainly benefit our organization as well as the general public.

It"s enactment would deter the criminal element from joy riding and torching vehicles.
The expenses incurred by individuals as well as businesses warrant the enforcement of
stiffer penalties other than the misdemeanor currently enforced.

Sincerely,

ACourtland E. Marchant
President - CATRALA

CEM/ks

cc: Mike Miller
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February 13,1987

Mike Miller

House of
Representatives
P.O. Box V
Juneau, Ak. 99311

Dear Mike,

I wish to support your House bill 71. 1 am the Alaska
franchise owner of Thrifty Car Rental. Our office 1in
Anchorage has had the following car thefts. These were

not rentals taken but, actual thefts car stolen off our |lot.

December my fence gate was broken and 4 cars were stolen and
recovered as fTollows:

1986 Plymouth Reliant was recovered in Campbell Creek with
$1274.00 damages on December 8.

1986 Plymouth Colt recovered no damage on December 26.

1987 Chrysler Fifth Avenue recovered December 19 this car had
1800 miles was total loss because the thieves poured gasoline
on the car inside and then set it on fire.

1987 Chrysler Fifth Avenue recovered January 2, 1987 car had
been i1nvolved in an accident with 57823.00 damages.

Total damages on all cars over & 277000 .00

The Anchorage Police advise me there is a 18 year old man 1in
jail on other charges who confessed to taking the cars but
charges will not be brought because as the law now reads he
would be turned lose by the judge as it would be classed as
" Joy riding".

In January 1987 |1 had a 1985 Oldsmobile stolen from our car
sales lot. We found the car and recovered it at an apartment
complex. The Police investigated and took finger prints,
verified with apartment manager who had been driving the

car. However | am advised no charges " probably™ will

be brought as "™ the DA probably won"t bring charges as the
jails are full and the judge will let him go anyway. "
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There is a epidemic of cars being stolen both private parties
and commercial vehicles and the police can®"t do anything to
bring relief to any of us. Some examples of this are last
May the Chevy dealer in Wasilla had 14 stolen. A storage |lot
in Anchorage had 11 stolen. The vehicles were recovered all
wrecked. No one prosecuted even though the thieves were Kknown
by the police.

The thieves seem to follow the same operating method.

They remove the license plate and replace it with a stolen
temporary card board plate like you see on new cars ( no
record filed of this number in Department of Motor Vehicles
files or on the computer) then no one can catch them as long
as they are not stopped by police for a violation.

Please support HB 73 as protection for all vehicle owners.

Thrifty Car Rental



HOUSE COMMITTEE REPORT

Q)
Date referred: 1/23/87 FURTHER REFERRALS: Finance

oate: AjJ?2CI (101 /77<mw
The Judiciary Committee has consideredHB 73

"An Act relating to the penalty for unauthorized use of a motor vehicle."

RECOMMENDS :
[i/f replace with C3 17343 CC3u<0__ [ ] the same title
[ 1 attached amendment(s) [ a new title
[v/f do pass
[ ] do not pass
[ 1 no recommendation
[ ] individual recommendations
[ 1 additional referral to the Committee
ADOPTS: [ 1 letter of intent
ATTACHES NEW FISCAL NOTE(s)
[ fiscal impact [ 1 same as previous fiscal note
[ 1 zero fiscal note published
[ 3 zero with analysis [ ] same as previous zero fiscal

note published
SIGNING OTHER RE ONS:
~ AIG
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LEGISLATIVE AFFAIRS AGENCY

LEGISLATIVE REFERENCE LIBRARY

May, 1988
Copies of minutes listed below were originally included
in this file. The minutes are available on t e STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen
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Original sponsors: Miller and Zawacki
by request

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 73 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending the penalty for the crime of crimi—
nal mischief in the third degree involving the theft
of a propelled vehicle."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.46.484 is amended by adding a new subsection to
read:

(d A person convicted under (a)(2) of this section whose con—
viction 1is not a felony under (c) of this section shall be sentenced
to a minimum term of imprisonment of not less than 72 hours and shall
pay a fine of not less than $250 and restitution. The 1imposition or
execution of sentence may not be suspended and probation may not be
granted except on condition that the minimum imprisonment provided 1in

this subsection is served.

-1- CSHB 73 (Jud)
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Chenoweth
Original sponsor: Transportation Committee 4/7/88
IN THE SENATE BY THE TRANSPORTATION COMMITTEE
CS FOR SENATE BILL NO. 497 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending the penalty for the crime of crimi—

nal mischief in the third degree involving the theft
of a propelled vehicle."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11,46.484 is amended by adding a new subsection to
read:
(d) A person convicted under (a)(2) of this section whose con—
viction is not a felony under (c) of this section shall be sentenced
to a minimum term of imprisonment of not less than 72 hours and shall

pay a fine of not less than $250 and restitution.

-1- CSSB 497 (Trsp)



5-2082L

Chenoweth
4/8/88
Original sponsor; Transportation Committee
IN THE SENATE BY THITTRANSPeRT-A-TTON-COMMITTEE
CS FOR SENATE BILL NO. 497 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending the penalty for the crime of crimi

nal mischief in the third degree involving the theft
of a propelled vehicle."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.46.484 is amended by adding a new subsection to
read:

(d) A person convicted under (a)(2) of this section whose con—
viction is not a felony under (c) of this section shall be sentenced
to a minimum term of imprisonment of not less than 72 hours and shall
pay a fine of not less than $250 and restitution. The 1imposition or
execution of sentence may not be suspended and probation may not be
granted except on condition that the minimum imprisonment provided 1in

this subsection is served.

-1- CSSB 497 (Trsp)
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Original sponsors: Miller and Zawacki
by request
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 73 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending the definition of criminal mischief

to accommodate air-"~increase in the penalty for the
crime "0t tHeft”ot-~ propelled vehicle."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.46.482(a) 1is amended to read:
(aj® A_person commits the <crime of criminal mischief 1in the
V.  second degree 'ﬂf,having no right co doso or anyreasonable ground to
believe the person has sucha right,

(1) with intent to damage property of another, the person
damages property of another in an amount of $5000r more;

(@) the person tampers with an oilor gas pipeline or
supporting facility or an airplane or helicopter with reckless disre—
gard for the risk of harm to or loss of the property;

3) the person recklessly creates a risk of damage 1in an
amount exceeding $100,000 to property of another by the use of widely
dangerous means; or

(@)) theperson drives, tows away, or tekes the propelled
vehicle of another [AND THE VEHICLE OR ANY OTHER PROPERTY OF ANOTHER
IS DAMAGED OR THE OWNER INCURS REASONABLE EXPENSES AS A RESULT OF THE
LOSS OF USE OF THE VEHICLE IN A TOTAL AMOUNT OF $500 OR MORE].

* Sec. 2. AS 11.46.484(a) 1is amended to read:
I'a7"NE person commits the crime of criminal mischief in the third
degree 1ify having no right to do so or any reasonable ground to be-
"l-i-e-veM"'tne person has such a right

-1- CSHB 73 (Jud)
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(1) with 1intent to damage property of another, the person
damages property of another 1in an amount of $50 or more but less than
$500;

@) [THE PERSON DRIVES, TOWS AWAY, OR TAKES THE PROPELLED
VEHICLE OF ANOTHER;

(3)] having custody of a propelled vehicle under a written
agreement with the owner of the vehicle that includes an agreement to
return the vehicle to the owner at a specified time, the person know-—
ingly retains or withholds possession of the vehicle without the
consent of the owner for so long a period beyond the time specified as
to render the retention or possession of the vehicle an unreasonable
deviation from the agreement;

(3 [(A)] the person tampers with a fire protection device
in a building that is a public place;

(A) [(5)] the person knowingly accesses a computer, computer
system, computer program, computer network, or any part of a computer
system or network; or

(5) [(6)] the person uses a device to descramble an elec—
tronic signal that has been scrambled to prevent unauthorized receipt
or viewing of the signal unless the device 1is used only to descramble
signals received directly from a satellite or unless the person owned
the device before September 18, 198A.

Sec. 3. AS 11_A6.A8A(b) is amended to read:

(0] Criminal [EXCEPT AS PROVIDED IN (c) OF THIS SECTION, CRIM-—
INAL] mischief in the third degree is a class A misdemeanor.
Sec. A. AS I11.A6.A86(a) 1is amended to read:

(a) A person commits the crime of criminal mischief 1in the
fourth degree if, having no right to do so or any reasonable ground to

believe the person has such a right, /"0

73 (Jud) -2-
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(1) withreckless disregard for the risk of harm to or loss
of theproperty or with intent to cause substantial inconvenience to
another, the person tampers with property of another;

(2) withintent to damage property of another, the person
damages property of another in an amount less than $50; or

(3) the person rides in a propelled vehicle knowing it has
been stolen or that it is being used 1in violation of AS 11.46.-

482(a)(4) [OR 11.46.484(a)(2)].

* Sec. 5. AS 11.46.484(c) 1is repealed.

-3- CSHB 73(Jud)
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3/31/88
Original sponsors: Miller and Zawacki
By Request
IN THE HOUSE
CS FOR HOUSE BILL NO. 73 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act amending the definition of the crime

criminal mischief and the penalty for the crime

theft of a propelled vehicle."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.46.482(a) is amended to read:

(a) A person commits the crime of criminal mischief
second degree if, having no right to do so or any reasonable ground |
believe the person has such a right,

(1) with intent to damage property of another, the perse
damages property of another in an amount of $500 or more;

(2) the person tampers with an oil or gas pipeline c
supporting facility or an airplane or helicopter with reckless disre
gard for the risk of harm to or loss of the property;

) the person recklessly creates a risk of damage 1in a
amount exceeding $100,000 to property of another by the use of widel
dangerous means; or = -— ———-—

(4) /the person drives,\tows away, or takes the propelle
vehicle of another with the intent/"to deprive the other person of th
use of that vehicle temporarily®, and the vehicle or any other proper:
of another 1is damaged or the owner incurs reasonable expenses as
result of the loss of use of the vehicle in a total™ammxqt of $500 c

more.

* Sec. 2. AS 11.46.482 is amended by addinfe a new subsect-pf. to read:

(C) A person convicted under (a)(4) of This section shall r

-1- CSHB 73( )
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sentenced to a minimum term of imprisonment of not less than 30 da
and shall pay a fine of not less than $500 and restitution.
* Sec. 3. AS 11.46.484(a) 1is amended to read:

(a) A person commits the crime of criminal mischief in the thi
degree if, having no right to do so or any reasonable ground to bt
lieve the person has such a right

(1) with intent to damage property of another, the pers
damages property of another in an amount of $50 or more but less th;
$500;

2 the person drives, tows away, T takes the propellt
vehicle of another with the intent to deprive the other person of t?
use of that vehicle temporarily;

(3) having custody of a propelled vehicle under a writte
agreement with the owner of the vehicle that includes an agreement t
return the vehicle to the owner at a specified time, the person knov
ingly retains or withholds possession of the vehicle without th
consent of the owner for so long a period beyond the time specified @
to render the retention or possession of the vehicle an unreasonabl
deviation from the agreement;

(4) the person tampers with a fire protection device in
building that is a public place;

(5) the person knowingly accesses a computer, compute
system, computer program, computer network, cr any part of a compute
system or network; or

(6) the person uses a device to descramble an electroni
signal that has been scrambled to prevent unauthorized receipt o
viewing of the signal unless the device is used only to descrambl-
signals received directly from a satellite or unless the person owne
the device before September 18, 17c.A.

CSHB 73( ) -2-
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(d) A person convicted under (a)V2) of this section shall b
sentenced to a minimum term of imprisonment of not less than 10 da)

hall pay a fine of not less than $100 and restitution.

(e) A person sentenced under (c¢) of this sectioi™fialTNj

WORK DRAFT’

WORK DRA

4. AS 11.46.484 is amended by adding new subsections to read:

tenced to a minimum term of imprisonment of not

shall

pay a fine of not

ldss than 30 days an

less than $500 and restitute

CSHB 73(

*)
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Introduced: 1/23/87

Referred: Judiciary and
Finance
IN THE HOUSE BY MILLER BY REQUEST

HOUSE BILL NO. 73
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the penalty for unauthorised
of a motor vehicle."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.46.482 1is amended by adding a new subsection

read:
(c) A person convicted under (a)(4) of this section shall
sentenced to a minimum term of imprisonment of not less than 60

and shall pay a fine of not less than $500.

use

to

be

days

* Sec. 2. AS 11.46.484 is amended by adding a new subsection to read:

(d) A person convicted under (a)(2) of this section sh\11

sentenced to a minimum term of imprisonment of not less than 30

be

days

and shall pay a fine of not less than $100 except that a person

sentenced under (c) of this section shall be sentenced to a minimum

term of imprisonment of not less than 60 days and shall pay a fine

not less than $500.

N

HBO073A -1- HB 73

of
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM March 25, 1988
SUBJECT: Amendment of the joyriding statutes
(AS 11.46.482 and 11.46.484 (CSHB 73 (Jud))
TO: Representative lte”ruenberg
FROM: Jack Chenow/zrfPy

Legislative Goi/isel

You have asked whetherurne draft of CSHB 73 (Judiciary)--/
eliminating a distinction drawn as to crime of criminal mis—
chief for joyriding, thereby requiring that all joyriding
convictions be treated as felonies--runs afoul of due pro—
cess requirements. The due process concerns are those con-—
sidered by the Alaska Supreme Court in Speidel v. State, 460
P.2d 77 (Alaska, 1969), and Alex v. State, 484 P.2d 677
(Alaska, "1971), generally concluding that to convict a per—
son of a felony for simple negligent failure to act, without
proof of criminal intent, deprives the person of due process
of law. Your concern apparently arises out of the absence
in the revised statute of any requirement of culpability
applicable to the specific crime: AS 11.46.482(a)(4), as
amended, 1s not accompanied by a prescribed culpable mental
state.

Existing law distinguishes between "aggravated joyriding," a
class C felony, and "joyriding,” a class A misdemeanor. The
distinction is based on whether "the vehicle [taken] or any
other property of another is damaged, or the owner incurs
reasonable expenses as a result of the loss of use of the
vehicle in a total amount of $500 or more." If there is
loss of $500 or more, the charge properly brought 1is crimi—
nal mischief in the second degree, a class C felony.

CSHB 73 (Judiciary) proposes to delete the distinction and
make each instance of joyriding a class C felony.

Joyriding is distinguishable from theft: prosecution or

conviction for theft presumes the ability to show that the
defendant acted with intent to deprive the vehicle ™ owner
of the vehicle for an extended period or to appropriate the



Representative Max Gruenberg
Page 2
March 24, 1988

vehicle to himself; much like its now-repealed predecessor,
former AS 28.35.010(a), a joyriding prosecution contemplates
proof of an intent "temporarily to deprive the uwner of pos-—
session of the vehicle.”

The general requirements of culpability applicable to the
criminal law are set out in AS 11.81,600. Generally, to
sustain the prosecution, proof of a culpable mental state
must be satisfied. There are exceptions (AS 11.81.600(h)),
one of which directs that "no culpable mental state must be
proved if the description of the offense does not specify a
culpable mental state and the offense is designated as one
of “strict liability."" The commentary to current AS 11.-
46.482(a)(4) concludes that felony joyriding under current
law is a crime in which the offense may be designated as one
of "strict liability":

[Tlhis amendment [i.e. HCS CSSB 511, enacted as ch.
102, SLA 1980] clarifies that strict liability is im—
posed on the defendant as to the element of causing
damage to the car or expenses for the owner and allows
the element of damage to be satisfied by any damage to
property of another and not only damage to the pro—
pelled vehicle. Thus, the defendant who takes a pro—
pelled vehicle of another and damages property of
another in an amount exceeding $500 with the vehicle
commits a class C felony.

House Journal Supplement #79, May 28, 1980, at p. 11.

CSHB 73 (Judiciary) eliminates the distinction based on the
element of damage.

Eliminating the distinction in the definition of the crime
based on the amount of damage and redefining joyriding as a
felony does not, in my judgment, raise so substantial a due
process objection as to invalidate thg bill.

Even with the proposed amendment eliminating the "strict
liability” requirements, 1t appears to me that, under
AS 11.46.482(a)(4), the prosecution bears the burden of
proving the defendant engaged in the proscribed conduct
knowingly™ (AS 11.81.610(b)(1)), that is, of showing that,
with respect to the conduct, the defendant knew that the
conduct would temporarily deprive the vehicle owner of use
of the propelled vehicle (AS 11.81.900(2)). The exception-
ary language appearing in the definition of each class of



Representative Max Gruenberg
Page 3
March 14, 1988

the crime of criminal mischief ("having no right to do so or
any reasonable ground to believe the person has such a
right”) circumscribe that knowledge requirement. Since,
under AS 11.81.610(c), "[i1]f acting knowingly suffices to
establish an element [of an offense], an element is also
established if a person acts intentionally,” the prosecution
may also properly prove that the defendant acted "with a
conscious objective of causing that result [i.e., of tempo—
rarily depriving the vehicle owner of use of the vehicle]."

Through all of this, there may be a serious question that
the application of the principles of criminal culpability to
the so-called joyriding statutes (current AS 11.46.482(a)(4)
and AS 11.46.484(a)(2)) 1is violative of the Alex decision.
For the reasons | have suggested, 1 do not see the objec—
tion. The criminal code provisions cited appear to provide
some guidance to meet the due process cautions addressed 1in
that decision and to give direction on the point of how the
prosecution may meet the burden of proof on the question of
criminal intent. But even if there is a due process prob—
lem, 1 do not see that the question arises out of the pro-—
posed language of the amendment of CSHB 73 (Judiciary).
Rather, it may be a problem that already exists, and, in—
deed, may have existed since the revision of the Criminal
Code in 1978.

I trust this 1is responsive to your concerns.

JBC:bb
b4/051
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CONTINUATION
CSHB 73 (Jud)
ANALYSIS

This fiscal note 1is based upon data contained 1in the House Research
report entitled, "Motor Vehicle Thefts in Alaska."

There are approximately 3,000 motor vehicle thefts in Alaska each year.
This note assumes that 50% of these thefts can be defined as joy-riding.

$135,000
$213,750

3000 X 3 days X $30.00 soft bed costs in Anchorage X 50%
3000 X 3 days X $47.50 soft bed costs statewide X 50%

Page 2 of 2
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ANALYSIS
v

This fiscal note is based upon data contained in the House Research
report entitled, "Motor Vehicle Thefts in Alaska.™

There are approximately 3,000 motor vehicle thefts in Alaska each
year. This note assumes that 50% of these thefts can be defined as

joy-riding.

3000 X 3 days X $30.00 soft bed costs in Anchorage = $270,000
3000 X 3 days X $47.50 soft bed costs statewide = $427,500
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crp n4 TP STEVE COWPER, GOVERNO

PUBLIC DEFENDER AGENCY 200 W. STH AVENUE

SUITE 200
ANCHORAGE. ALASKA 99501-209C
PHONE: (907) 279-7541

April 7, 1988

Representative John Sand
House of Representatives
P.0. Box V

Juneau, Alaska 99811

RE:  CS HB 73
Dear Representative Sund:

I have received your request for my comments on CS HB 73 which establishes
mandatory minimum jail time for the offense of joyriding.

This bill does essentially two things on the issue of penalties. First,
joyriders will be required to serve a mandatory minimum jail term of 10
days, even if they have no prior criminal record whatsoever. Second, where
the current code has already aggravated a joyriding offense to felony
status due to the amount of damage to the car or the fact that it. is a
second offense, an offender will now be required to serve 30 days of
imprisonment as a mandatory minimum. Both of these changes present serious
concerns.

Ten-da.y mandatory minimum for first offense joyriding.

Adoption of a mandatory minimum jail term for persons who joyride,
regardless of whether they have any prior record, creates several

anomalies. First, persons who take a vehicle temporarily with no intent to
steal it permanently will be punished more harshly than persons who commit
much more serious misdemeanor or felony offenses. A first offender of any
kind who joyrides a car and returns it the same day will be required to
spend 10 days 1in jail regardless of the circumstances of his case, while an
offender who 1is charged with a first offense felony burglary or felony
theft of a vehicle has no required mandatory minimum jail time. Even
within the misdemeanor context, a first offender who uses a car without
permission and returns it the same day will receive over three times the
mandatory minimum sentence of a first offense drunk driver.

Second, given the fact that many joyriders are teens who use a car of a
friend or relative without permission, injustices may result from adoption
of this type of sentencing scheme. Once the police have been called
.regarding a missing vehicle, friends or relatives may not be able to stop
charges being filed. As | have stated in other contexts, the criminal code
was carefully designed to present a rational sentencing scheme where more
serious offenders are punished more severely. Creation of mandatory
minimum jail terms for specific types of offenses without careful review of



the context of the entire code can destroy the rational sentencing scheme
which was the purpose of the code.

It should be noted that this bill may fill our jails with the wrong types
of people. Persons who joyride tend to be young, and although they may be
displaying extremely poor judgment, they are not hardened criminals. To
fill our jails with this class of persons may create overcrowding problems
which result in the release of the wrong offenders or does damage to the
young offender who 1is placed in prison with more hardened offenders.

It should also be noted that joyriding cases rarely go to trial at this
time. If mandatory minimum jail terms of 10 days are required for all
misdemeanor joyriding cases, virtually all of these cases will go to trial
since this 1is an extremely lengthy sentence within the context of the
misdemeanor code. Already, higher numbers of drunk driving charges are
going to trial even though those cases only involve a 72-hour mandatory
minimum on a first offense. |Increased trials will involve not only
additional Public Defender and District Attorney time, but judicial time
and the cost of juries and bailiffs.

Finally, it should be noted that the current statutory provisions already
provide serious deterrents for persons who would joyride repeatedly. A.S.
11.46.484(c) provides that a person who commits the offense of joyriding a
second time within seven years can be charged with a Class C felony. This
recently adoDted provision should provide adequate deterrence for repeat
offenders, particularly since a person on his third offense would be
subject to a presumptive two-year jail term under the presumptive
sentencing provisions.

Thirty-day mandatory minimum jail term for felony joyriding.

The current code provisions on joyriding already require a Class C felony
charge if a person joyrides and damages a vehicle in an amount of $500 or
more or joyrides a second time within seven years. Elevation of a
joyriding offense to felony status already provides adequate deterrence and
punishment to offenders, since a felony conviction involves numerous
collateral consequences including an inability to vote, an inability to
carry firearms and the stigma of being branded a convicted felon. These
consequences are 1in addition to any jail time which may be imposed by the
court.

This bill adds a mandatory minimum period of 30 days in jail. Again, this
would require first offender felony joyriders to serve substantial jail
time for this offense when other first felony offenders charged with Class
C and B burglaries, assaults, and thefts have no mandatory minimum of jail
time even 1if they have prior misdemeanor records. Again, before this
action is taken to create a mandatory minimum for a certain Class B or C
felony offense, the entire code should be reviewed to ensure that the
sentencing scheme 1is just and equitable. Requiring persons to do 30 days
of jail time on a first offense felony joyriding may fill the jails with
the wrong people.

In summary, recent amendments to the code have already provided a
significant deterrent to persons who joyride more than once. They are



charged with a feiony. Persons who cause substantial damage to a vehicle
while they are joyriding are already charged with a felony under current
code provisions. Adoption of the mandatory minimum provisions 1in this bill
would be a serious mistake, in my opinion. It will also be extremely
costly to the state.

Thank you for requesting my input on this bill. If | may be of any further
assistance, please do not hesitate to contact me.

Very truly yours,

Dana Fabe
Public Defender

DF:sh



LAWS OF ALASKA

1978

Sourxs ChapUr No.

SCS CSHB 661 am S 166

AN ACT

Revising che criminal laws of Che scace; changing Rule 35 of che
Alaska Supreme Courc"s Rules of Criminal Procedure; and pro—
viding for an effecdve daCe.

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11 is amended by adding a new chapCer to
read:

CHAPTER 16. PARTIES TO CRIME.

Sec. 11.16.100. LEGAL ACCOUNTABILITY BASED UPON
CONDUCT. A person Is gullcy of an offense if Ic is ccm-
micced by his own conduct or by the conduct of another
person for which he is legally accountable under sec. 110
of this chapter, or by both.

Sec. 11.16.110. LEGAL ACCOUNTABILITY BASED UPON THE
CONDUCT OF ANOTHER:  COMPLICITY. A person la legally
accountable for the conduct of another person constituting
an offense if

(1) he is made legally accountable by a provi—
sion of law defining the offense;

(2) with intent to promote or facilitate the
commission of the offense,

(A) he solicits the other person to commit
the offense; or

(B) he aids or abets the other person in
planning or committing the offense; or

(3) acting with the culpable mental st. te that
Is sufficient for the commission of the offense, Lie causes
an innocent person or a person who lacks criminal respon—
sibility to engage in the proscribed conduct.
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Article 1. Offenses Involving Property Rights.

Section

24. Renting a motor vehicle
26. Failure to return rental vehicle

*y
9835010. Driving a

vehicle without owner$s consent.
N

£ 21 ch 166 SLA 1978. For current law, see AS 11.46.484.]

28.35.015- Tampering with or damaging a vehicle, A per-
ilhout the right to do so, may not tamper with a vehicle, set or
. ™ Set a vehicle in motion, or damage a part or component of

f/S,cdc.. (§ 5 ch 241 SLA 1976)

*k*k

f-ji.ti.fl references. — 7A Am, Jur. Validity and construction of statute
Automobiles and Highway Traffic, making it a criminal offense to "tamper"
mXU 355 w'r MOtOT vehicle or contents, or to
C ACJ.S., Motor Vehicles, § 673. obscure registration plates, 57 ALR3d 606.
F'ut constitutes offense of "tampering”
-motor vehicle" or contents, 42
AJCM 624.

Stc. 28.35.020. Conviction in larceny prosecution. [Repealed, § 21
d 166 SLA 1978.]

f*c. 28.35.024. Renting a motor vehicle, (a) A person may not
r*nl a motor vehicle to a person unless the person renting the vehicle
to properly licensed under this title or, if a nonresident, the person is
properly licensed under the laws of the jurisdiction of a person’s resi-
dence.

(b) A person may not rent a motor vehicle until the person has
bupected the license ofthe person to whim the vehicle is to be rented,
and has verified the identification of the licensee.

(c) Every person renting a motor vehicL shall keep a record of the
registration number of the vehicle rented, the name, address and
bcense number of the person to whom the vehicle is rented, and the
Ante and place when and where the license of the intended driver was
iwued. The record shall be open to inspection by a peace officer or
employee of the department acting in an official capacity.

(d) Every person renting a motor vehicle shall comply with the
financial responsibility requirements of this title.
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See. 28.35.010. Driving a vehicle without owner’s consent
[Repealed effective January 1, 1980]. (a) A person who drives, tows
away, or takes a vehicle not his own without the consent of the owner,
with intent temporarily to deprive the owner of possession of the vehicle,
or a person who is a party or accessory to or an accomplice in the driving
or unauthorized taking is guilty of a misdemeanor, and upon conviction
is punishable by imprisonment for not less than 30 days nor more than
one year, and by a fine of not less than $100 nor more than $1,000. Upon
a conviction for a second or subsequent offense, the offender may be
charged with a felony, and if so charged and convicted, is punishable
by imprisonment for not more than three years, or by a fine of not more
than $5,000. The court may, upon conviction of a second or subsequent
violation of this section, suspend the offender’s license to drive a motor
vehicle for a period of not to exceed three years. The consent of the
owner cf a vehicle to its driving, towing away, or taking shall not be
presumed or implied because of the owner's consent on previous
occasions to the driving, towing away or taking of the vehicle by the
same or a different person.

(b) Repealed by § 20 ch 241 SLA 1976.

(c) The word “person” as used in this section does not include a United
States marshal or his deputy, a state policeman, or any other peace
officer who drives, tows away, or otherwise takes a vehicle with
authority under law to do so.

(d) When a minor is accused of violations under this section he may
be charged, prosecuted, and sentenced in the same manner as an adult,
except that a parent, guardian or legal custodian shall be present at all
proceedings against the minor. (8 50-5-1 ACLA 1949; am § IchI0O3SLA
1953; am § 1 ch 42 SLA 1955; am § 2 ch 116 SLA 1965; am § 1 ch 87
SLA 1967; am § 1 ch 114 SLA 1968; am § 20 ch 241 SLA 1976)

Revisor's note. — HB 44 (ch. 114, SLA  repeals this section, effective January 1,
1968), amending AS 28.35.010(a), was  1980.
introduced during the First Session (1967) Effect of amendment. — The 1976
of the Fifth Legislature, but did not pass amendment, repealed subsection (b), which
until  the Second Session. Through  defined the word "vehicle" as used in this
oversight it was not amended before section.
passage to reflect the 1967 amendment to This section abolishes any distinction
the same subsection. It seems apparent between principle and accomplice. Notar
that it was not the legislative intent, v. State, Sup. Ct Op. No. 1655 (File Nos.
through passage of HB 44 in its original 3306, 8307), 580 P.2d 699 (1978).
form, to nullify the 1967 amendment Evidence sufficient to enable jury to

Cross .'eferences. — For additional find that defendants acted without
definition of "vehicle,” see AS28.35.260. As consent of owner of vehicle. — See Notar
to jurisdiction of minor accused of violating  v. State, Sup. Ct Op. No. 1655 (File No6.
traffic laws or regulations, see AS 3306, 3307), 580 P.2d 699 (1978).
47.10.010(b). See AS 11.46.480 through Cited in Parish v. State, Sup. Ct Op. No.
11.46.486, effective January 1, 1980, 657 (File No. 1180), 477 P.2d 1005 (1970).
relating to criminal mischief.

Section repealed effective January 1,
1980. — Section 21, ch. 166, SLA 1978,

93



evidence offered by the defendant regarding »
e complaining witness la relevant, and that tt«
e evidence offered Is not outweighed by th,
ha
*Is8lon will create undue prejudice, confualoa
anted invasion of the privacy of che cooplaj,”
all make an order stating what evidence tnj A
sture of the questions which shall be permitted
n offer evidence under the order of the court
0 IS amended to read:
UNLAWFUL OR RIOTOUS ASSEMBLY. Where six (y”
her armed or not, are [UNLAWFULLY OR) rlotoual
* l*
Judge, magistrate, peace officer, or the chief

1 city, town, village, or settlement shall go a u
. or as near to them as he can with safety, 4

use of the state to disperse.

) la amended to read: 1

ENFORCEMENT OF REGULATIONS. The Department of
chief of each city fire department and their
Ives in their respective areas may enforce the
s adopted by the Department of Public Safety tn |
or for che protection of life and property
All atate peace officers may assist the Depan-
In che enforcement of secs. 10 - 100 of this
AND] regulations adopted under it. The authority
100 of this chapter extends to the enforcnni

511.46.400 - 11.46.630 [11.20.010 - 11.20.0X.

. lavs are repealed: AS 02.30.020; AS 03.35.04C
AS 06.30.875; AS 11.05.010 - 11.05.060, 11.*
-118-

11.05.140 - 11.05.150; AS 11.10; AS 11.15.010 - 11.15.050, 11.15.-
05.100
11.15.340; AS 11.20.010 - 11.20.650, 11.20.670 - 11.20.690; AS 11.22;
11.25; AS 11.30; AS 11.35; AS 11.36; AS 11.40; AS 11.45; AS 11.50; AS
155; AS 11.60.010 - 11,60.220, 11.60.340. 11.60.350; AS 11.65.030; AS
11.70.010 11.70.030; AS 11.75; AS 12.15.010 - 12.15.040; AS 12.25.130; AS
,j 45.030, 12.45.040; AS 12.55.010, 12.55.020, 12.55.040 - 12.55.075; AS
60.010, 12.60.030, 12.60.200; AS 18.65.070; AS 23.10.005; 23.10.010; AS
,J 05.100 - 27.05.130; AS 28.35.010, 28.35.020; AS 33.20.020; AS 33.30.055;
U 34.05.030; AS 35.10.140. 35.10.150; AS 38.05.360; AS 39.51.010; AS 45.-
50.471(d). 45.50.551(c); and AS 45.75.370.
a Sec. 22. The revisor of statutes shall renumber che following laws, so
,i to remove them from AS 11 and place them in other appropriate titles of
,he Alaska Statutes: AS 11.05.070 - 11.05.090, 11.05.110 - 11.05.130; AS
U.15.060; AS 11.20.660; AS 11.60:225, 11.60.250 - 11.60.320; AS 11.65.010,
11.65.020; and AS 11.70.050.
* Sec. 23. (a) Except as otherwise provided, secs. 1 - 10 of this Act
govern the construction of any offense committed on or after che effective
dice of this Act, as veil as the construction and application of any defense
to a prosecution for an offense,
(b) Except as provided in (c) of this section, sec. 12of this Act
governs the punishment for any offense committed on or after the effective
dace of this Act.
(c) AS12.55.125 - 12.55.185, enacted in sec. 12 of this Act, apply
only upon conviction ofthe crime of murder in the first or second degree,
kidnapping, or any crime classified as a class A, B, or C felony or a class A
or B misdemeanor. For purposes .f AS 12.55.125, 12.55.145, and 12.55.155,
the court shall consider prior coivictions whether committed before, on,or

after the effective dace of this Act.
(d) AS 33.15.180, as amended in secs. 15 and 16 of this Act, applies

-119- SCS CSHB 661 am S
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trial court’s grant of summary judgment if
alternative grounds exist for upholding its
judgment, Moore v. State, 553 P.2d 8, 21
(Alaska 1976), we do not believe that sum-
mary judgment was properly granted in
this case.

[12,13] Our examination of the materi-
als presented by Totem in opposition to
Alyeskas motion for summary judgment
leads us to conclude that Totem has made a
sufficient factual showing as to each of the
elements of economic duress to withstand
that motion. There is no doubt that Alyes-
ka disputes many of the factual allegations
made by Totem 7 and drawing all inferences
in favor of Totem, we believe that genuine
issues of material fact exist in this case
such that trial is necessary. Admittedly,
Totem’ shoving was somewhat weak in
that, for example, it did not produce the
testimony of Roy Bell, the attorney who
represented Totem in the negotiations lead-
ing to the settlement and release. At trial,
it will probably be necessary for Totem to
produce this evidence if it is to prevail on
its claim of duress. However, a party op-
posing a motion for summary judgment
need not produce all of the evidence it may
have at its disposal but need only show that
issues of material fact exist. 10 C. Wright
and A. Miller, Federal Practice and Proce-
dure: Civil, 8 2727 at 546 (1973). There-
fore, we hold that the superior court erred
in granting summary judgment for appel-
lees and remand the case to the superior
court for trial in accordance with the legal
principles set forth above.

v

[14] One final issue remains in this ap-
peal. Appellants Richard Stair and Pacific,
Inc. contend that even if Totem is ultimate-
ly found to be bound by the release it
executed, Stair and Pacific are not similarly
bound because they did not sign the release.
This contention is without merit. Neither
Stair individually nor Pacific were parties

7. For example, Alyeska has denied that it ever
admitted to owing any particular sum to Totem
and has disputed the truthfulness of Totem's
assertions of impending bankruptcy. ~Other
factual issues which remain unresolved include

to the original contract between Totem and
Alyeska, nor were they parties to the
amendment. No contention has been made
that they were even third party beneficiar-
ies to that contraci.. As they were not
parties to the original contract, it follows
that Stair and Pacific had no contractual
claims against Alyeska which they could
have released and thus it is irrelevant
whether ' not they executed the release.
Stair ant. Pacific’s fate in this lawsuit,
therefore, depends entirely on Totem’s suc-
cess or failure in pursuing its contractual
claims against Alyeska.

REVERSED and REMANDED.

Edward Burns KIMOKTOAK, Appellant,
V.
STATE of Alaska, Appellee.

No. 3177.
Supreme Court of Alaska.

Sept. 1, 1978.

Defendant was convicted by a jury in
the Superior Court, Third Judicial District,
Anchorage, Peter J. Xalamarides, J., of joy-
riding and of failing to render aid and
assistance to a person he had run over with
a motor vehicle. Defendant appealed The
Supreme Court, Burke, J., held that: (1)
although statute making it unlawful for a
motorist to fail to render aid and assistance
to a person he has run over appears consti-
tutionally defective on its face for its fail-
ure to require criminal intent, more particu-
larly, for its failure to require that a motor-

whether or not Alyeska knew of Totem’s finan-
cial situation after termination of the contract
and whether Alyeska did in fact threaten by
words or conduct to withhold payment unless
Totem agreed to settle.
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ist knowingly fail to render assistance, Su-
preme Court could read into statute by im-
plication requisite intent, even though stat-
ute does not codify common-law crime but
rather creates a new statutory offense; (2)
prejudicial error occurred in instructing
jury that it could find knowledge of injury
where circumstances were such that they
would lead a reasonably prudent person to
assume that accident resulting in injury
must have occurred; (3) there was ample
evidence at trial that defendant was intoxi-
cated at time of alleged offense, and thus
error occurred in not instructing jury as to
effect of such intoxication on his knowledge
of facts giving rise to duty under failure to
render assistance statute, and (4) where tri-
al court allowed a sealed verdict over de-
fense objection, reversal of both convictions
was required.

Reversed and remanded for a new trial.

Matthews. J., filed opinion in v/hich he
dissented in part.

1. Criminal Law c=>20

An act or omission can result in serious
liability only when a person has
the requisite criminal intent.

criminal

2. Automobiles *=336

Although statute making it unlawful
for motorist to fail to render aid and assist-
ance to a person he has run over appears
constitutionally defective on its face for its
failure to require criminal intent, or more
particularly, for its failure to require that a
motorist knowingly fail to render assist-
ance, Supreme Court could read into statute
by implication requisite intent, even though
statute does not codify a common-law crime
but rather creates a new statutory offense,
since it necessarily follows from fact that
statute requires motorist to lake an affirm-
ative course of action that motorist must be
aware of facts giving rise to such affirma-
tive duty in order to perform such duty.
AS 28.35.060.

3. Criminal Law c=21

Penal statutes which provide for seri-
ous penalties are generally construed to re-
quire criminal intent.

584 PACIFIC REPORTER, 2d SERIES

4. Constitutional Law <s=48(3)

A rule of statutory construction is that
courts should if possible construe statutes
so as to avoid danger of unconstitutionality;
such rule recognizes that Legislature, like
courts, is pledged to support State and Fed-
eral Constitutions and that court, therefore,
should presume that Legislature sought to
act within constitutional limits.

5. Criminal Law <3=21

Rule is not that criminal intent can be
found by implication only in statutes which
codify common-law crimes; rather rule is
that such issue will be resolved on a case-
by-case basis; overruling State v. Campbell,
536 P.2d 105.

6. Constitutional Law c=>48(4)

Supreme Court must presume that in
enacting statute making it unlawful for
motorist to fail to render aid and assistance
to a person he has run over, Legislature
acted with uasic notions of fairness and due
process in mind. AS 28.35.060.

7. Automobiles <5=336

In prosecution for a motorist’s failure
to render aid and assistance to a person he
has run over, it is rarely possible for state
to' show that motorist actually knew that
injury had occurred and such knowledge
must usually be proved by showing sur-
rounding facts and circumstances indicating
such knowledge; moreover, because of na-
ture of offense, it is often difficult to show
even circumstantially that motorist knew
that injury to other person had occurred.
AS 28.35.060, 28.35.060(c).

8. Automobiles ¢=336

Under statute making it unlawful for a
motorist to fail to render aid and assistance
to a person he has run over, criminal liabili-
ty attaches to a motorist who leaves scene
of accident where state can prove by direct
or circumstantial evidence that motorist ac-
tually knew of injury or that he knew that
accident was of such a nature that one
would reasonably anticipate that it resulted
in injury to a person. AS 28.35.060, 28.35.-
060(c).
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9. Automobiles «=357
Criminal Law e=>1172.1(3)

In prosecution for motorist's failure to
render aid and assistance to person he had
run over, prejudicial error occurred in in-
structing jury that it could find knowledge
of injury where circumstances were such
that they would lead a reasonably prudent
person to assume that accident resulting in
injury must have occurred, since
defendant’s knowledge which had to be
proved and not that of a hypothetical rea-
sonable person, that is, it had to be shown
that defendant knew of nature of accident
before jury could then determine whether
such knowledge would reasonably lead one
to conclude that injury had occurred. AS
28.35.060, 28.35.060(c).

it was

10. Criminal Law e=>55

Voluntary intoxication generally will
not excuse criminal acts requiring only gen-
eral intent; however, once an element of a
crime is that defendant acted or failed to
mental state, i. e.,

this

act with a particular
knowledge, effect of intoxication on
mental state cannot be ignored.

11. Automobiles <"=354

Where a motorist is charged with fail-
ure to render aid and assistance to a person
he has run over and there
intoxication, jury may consider fact that
motorist was intoxicated in determining
whether he had requisite knowledge, that
is, in determining whether motorist know-

is evidence of

ingly failed to render assistance. AS 11.70.-
030, 28.35.060.
12. Automobiles <s=357

In prosecution for violating statute

making it unlawful for a motorist to fail to
render aid and assistance to a person he has
run over, there was ample evidence at trial
that motorist was intoxicated at time of
alleged offense, and thus error occurred in
not instructing jury as to effect of such
intoxication on motorist’s knowledge of
facts giving rise to affirmative duty to ren-
der assistance. AS 28.35.060.

13. Criminal Law e=>873, 1175

In prosecution for joyriding, prejudicial
error occurred in ordering a sealed verdict
over defense objection. Rules of Criminal
Procedure, rule 31(f); AS 28.35.010.

Chris J. Rigos, Asst. Public Defender, Bri-
an Shortell, Public Defender, Anchorage,
for appellant.

Monica Jenicek, Asst. Dist. Atty., Joseph
D. Balfe, Dist. Atty., Anchorage, Avrum M.
Gross, Atty. Gen., Juneau, for appellee.

Before BOOCHEVER, C. J., and RABI-
NOWITZ, CONNOR, BURKE and MAT-
THEWS, JJ.

OPINION

BURKE, Justice.

Edward
guilty by a jury of joyriding under AS
28.35.010 and of failure to render aid and
assistance to a person he had run over with
a motor vehicle under AS 28.35.060. In this
appeal, Kimoktoak challenges his conviction
for failure to render aid under AS 28.35.060
on the grounds that the statute is unconsti-
tutional, that two of the instructions given
the jury were improper, and that the trial
court improperly allowed a sealed verdict
over defense objection in violation of Crimi-
nal Rule 31(f). He challenges the joyriding
conviction solely on the basis that the trial
court erred in allowing the scaled verdict.

Burns Kimoktoak was found

There is little dispute as to the facts in
this case. At about 10-10:30 p. m. on May
22. 1976, while driving an automobile he
was using without permission from the
owner, appellant twice ran over one Oscar
Johnson while pulling out of a parking
space in a parking lot behind an Anchorage
bar. Kimoktoak then drove to another part
of the parking lot v nere he remained for
several minutes. The police arrived on the
scene during that time and a witness point-
ed out the defendant’s car. The officers
ran toward the car, one of them shouting to
the driver to stop, but the vehicle quickly
sped away. One of the policemen recog-
nized Kimoktoak as the driver and attempt-



28 Alaska

cd unsuccessfully to sto;’ the car by firing a
shot through the back window. The officer
then put out a radio “locate” with a descrip-
tion of the incident, the vehicle, its license
plate number and the driver. Shortly
thereafter, two other officers picked up Ki-
moktoak at the Alaska Native Services
Hospital parking lot. One of the officers
knocked the defendant unconscious (there
was conflicting testimony as to the reason
for this), and it was necessary to take him
into the hospital. He was then taken to jail
at about 2:00 a. m. on May 23, 1976.

Although Kimoktoak was able to recall
certain of the above events,1 he testified at
trial that he had no memory of running into
or over anything or anyone on the night in
question and that he suffered from memory
loss at many points throughout the night.
He related a story of near continuous drug
and alcohol use throughout May 22 and
indicated that he had suffered memory loss
three or four times in the past due to drink-
ing. Two other defense witnesses also tes-
tified as to Kimoktoak’s intoxication on the
day and night of the incident. A friend
whom he had visited early in the afternoon
of the 22nd stated that he was "very
drunk." The booking officer at the jail
testified that he was unable to process the
defendant (/. e., get his name, address, etc.
and fingerprint and photograph him) when
he was brought to the jail after the incident
because he was too inebriated and instead
sent Kimoktoak to the detoxification unit.
Among the symptoms of intoxication ob-
served by the officer were Kimoktoak’s
slurred and confused speech, his inability to
remain awake or to walk without assistance
and an odor of alcohol about his person.
The prosecution did not attempt to rebut
the evidence that Kimoktoak was intoxicat-
ed throughout this period, although it did
elicit testimony from the booking officer
than he was not aware that the defendant
had been knocked out nor did he know
whether or not the defendant had been
given any medication at the hospital prior
to his arrival at the jail.

1 Kimoktoak remembered seeing a policeman
run toward his car. He drove away, according
to him, because he was drunk and did not have
his license with him. He also recalled being

584 PACIFIC REPORTER, 2d SERIES

The victim, Mr. Johnson, was intoxicated
at the time of the incident and did not
remember being run over.
fied that he moaned faintly when the car

W itnesses testi-

went over him and that after it happened
he was yelling. As a result of being run
over, he suffered from knee injuries and
was in the hospital for almost a month.

Appellant's first contention on appeal is
that AS 28.35.060 fails to require criminal
intent for conviction and that this violates
his right to due process of law under the

Fourteenth Amendment of the United
States Constitution and art. I, sec. 7 of the
Alaska Constitution. Appellant further

contends that the requisite intent cannot be
judicially read into the statute and that
therefore the statute must be struck down.

AS 28.35.060 requires, in pertinent part:

The operator of a vehicle involved in an
accident reciting in injury to or death of
a person or damage to a vehicle which is
driven or attended by a person shall give
his name, address, license
number to the person struck or injured,

and vehicle

or the operator or occupant, or the person
attending, and the vehicle collided with
render to any person injured
reasonable assistance, including making
of arrangements for attendance upon the
person by a physician and transportation,
in a manner which will not cause further
injury, to a hospital for medical treat-
ment if it is apparent that treatment is
desirable.

and shall

Subsection (c) of the statute provides that
"[a] person who fails to comply with a
requirement regarding assisting
an injured person" is punishable, upon con-
viction, by imprisonment for not more than
10 years or by a fine of not more than
$10,000 or by both. Subsection (b) provides
that “a person who fails to comply with"

"slugged all over" by a policeman upon his

arrest, and being put into the detoxification
unit at the jail.
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any of the other requirements of the stat-
ute is punishable by imprisonment for not
more than one year or by a fine of not more
than $500 or by both.

On its face AS 28.35.060 does not require
that a person have knowledge of the acci-
dent or of the fact that injuries have result-
ed to be guilty of a serious crime. Thus,
the statute appears to hold a person strictly
liable for failure to render assistance even
if he is unaware of any wrongdoing, /. e,
unaware of the circumstances giving rise to
the duty and thus unaware that he is in

fact failing to do the required act. The
state concedes that this is so.
[1] It is well-settled that an act or omis-

sion n result in serious criminal liability
only when a person has the requisite crimi-
nal intent. Thus, in Morissette v. United
States, 342 u.s. 246, 72 S.Ct. 240, 96 L.Ed.
288 (1952), the United States Supreme
Court reversed a conviction for stealing
government property because the accused
had not been given the opportunity to show
that he had believed the property to be
abandoned, and thus did not have the
wrongful intent to take property belonging
to another. The Court stated:

The contention that an injury can
amount to a crime only when inflicted by
intention is no provincial or transient no-
tion. It is as universal and persistent in
mature systems of law as belief in free-
dom of the human will and a consequent
ability and duty of the normal individual
to choose between good and evil.

342 U.S. at 250, 72 S.Ct. 243, 96 L.Ed. at
293.

Referring to Morissette, this court has on
several occasions reiterated the requirement
of criminal intent. In Speldel v. State, 460
P.2d 77 (Alaska 1969), we invalidated part
of AS 28.35.026 which made the inadvertent
or negligent failure to return a rented mo-
tor vehicle a crime punishable by imprison-
ment up to five years and/or a fine of up to
$1,000. We rejected the notion that mere

2. As conceded by the state, the failure to ren-
der assistance statute does not create one of
the strict liability “public welfare" offenses
noted above. For a discussion of public wel-

inadvertent or unwitting failure to perform
a legal duty could constitute a felony:
Although an act may have been objec-
tively wrongful, the mind and will of the
doer of the act may have been innocent.
In such a case the person cannot be pun-
ished for a crime, unless it is one such as
the 'public welfare’ type of offense,
which we have discussed, where the pen-
alties are relatively small and conviction
does no great damage to an offender’s
reputation. To make [an inad-
vertent, unwitting] act, without
sciousness of wrongdoing or intention to
inflict injury, a serious crime, and crimi-
nals of those who fall within its interdic-
tion, is inconsistent with the general law.
To convict a person fIf a felony for such
an act, without proving criminal intent, is
to deprive such person of due process of
law.

460 P.2d at 80.2 As we further explained in
Alex v. State, 484 P.2d 677 (Alaska 1971):
When one considers Speldel and Moris-
sette, it is apparent that those cases deal
with the necessity of basing
crimes upon a general criminal intent as
opposed to strict criminal liability which
applies regardless of intention. The goal
of these cases is to avoid criminal liability
for innocent or inadvertent conduct. The
use of the phrase ‘awareness of wrongdo-
ing’ is but one means of assuring this
result. The phrase does not mean a per-
son must be aware that the conduct he is
committing is specifically defined as a
wrongful act. Nor does it mean that a
person must know an act is proscribed by
law. Rather, the requirement is that a
person’s intent be commensurate with the
conduct proscribed.
484 P.2d at 681 [footnotes omitted].

[2] On
constitutionally defective for its failure to
require criminal intent, or more particular-
ly, for its failure to require that a person
knowingly fail to render assistance. The

fare offenses see Morissette v. United Slates,
342 U.S. at 253-60, 72 S.Ct. 240, 96 L.£d. at
295-98 and Speidel v. State, 460 P.2d at 78-79.

con-

serious

its face, AS 28.35.060 appears
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issue, then, is whether we may read into the
statute by implication the requisite intent.
We conclude that we may.

i State v. Campbell, 536 p.2d 105 (Alas-
ka 1975), we held AS 11.25.260, a statute
criminalizing the appropriation of lost prop-
erty to the finder's use without advertising
or reporting the finding to a peace officer,
invalid for failure to require criminal in-
tent In that instance, we found that we
were unable to redraft the statute in sever-
al particulars so as to validate it. In so
doing, we enunciated the principle that “in-
tent can be found by implication only in
statutes which represent codifications of a
common law crime." 536 P.2d at 110. This
rule was derived from the United States
Supreme Court’s “"pinion in MOrISsette V.
United States, suMra, and our own decision
in Speidel v. State, supra, Thus in Camp-
bell we concluded that AS 11.25.260 was
unconstitutional for failure to require crimi-
nal intent after determining that the stat-
ute was not merely a codification of the
common law crime of larceny by appropria-
tion of lost property.

In the instant.case, it is clear that AS
28.35.060 does not codify a common law
crime but rather creates a new statutory
offense. If the rule in Campbell is applied
here, it is equally clear that we may not
cure the statute’s constitutional infirmity
by implying the requisite criminal intent.
For the reasons which follow, however, we
are persuaded that the principle of statuto-
ry construction enunciated in Campbell is
overbroad.

First, we would note that neither Moris-
sette nor Speldel, the two cases from which

3 342 U.S. at 262 72 S.Ct. 240, 96 L Ed. at 299,
In Morissette, the statute before the Court was
a codification of the common law crime of
larceny and thus the issue in the case was
whether the court could properly imply intent
where a statute does codify the common law.
The Court's statement regarding statutes creat-
ing new offenses merely recognized that in
some instances a legislature may mtennonallg
create a strict liability offense and that in suc
cases, a court may be precluded from implying
intent.

4. In Speidel, the statute in question made one
who “willfully neglects" to return a motor vehi-
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the Campbell rule was derived, establishes
the principle that criminal intent may not
be found by implication in statutes which
do not codify a common law crime. A close
reading of Morissette reveals that the Court
only suggested in dicta that where a legisla-
ture creates a new statutory offense but
omits a criminal intent requirement, a court
in some cases MdYy not be warranted in
implying the requisite intent.3 Similarly,
the reasoning in Speldel may have suggest-
ed that criminal intent may not be found by
implication where a statute creates a new
offense, but that case does not establish this
as a broad rule to be applied in all cases.4

[3] Second, we observe that in the past,
this court has not hesitated to imply a crim-
inal intent requirement into statutes creat-
ing non-common law offenses where the
statute itself was silent in this respect,
Thus, in JUdd v. State, 482 P.2d 273, 280
(Alaska 1971), we stated that the Alaska
Narcotic Drug Act (AS 17.10.010 et secj.)
makes it illegal for one to knowingly pos-
sess certain drugs. Possession of drugs is
not a common law offense and the Act
itself does not include a requirement that
possession of the proscribed drugs be know-
ing. As we observed in a later case also
imposing the knowledge requirement under
the Act, “Penal stalutes which provide for
serious penalties are generally construed to
require criminal intent.” T1homas V. State,
522 P.2d 528, 530 n.4 (Alaska 1974).

Other courts, too, have implied the requi-
site intent where statutes creating new of-
fenses were silent as to intent. This is
particularly apparent in cases involving

cle to its owner guilty of a crime. The legisla-
ture expressly defined the term “willfully ne-
glects” in part as failing to return a vehicle
without regard for the rights of the owner, or
with indifference whether a wrong is done the
owner or rot" AS 2835026(h). Thus, this
was an instance where the legislature explicitly
indicated that it wished to omit the require-
ment of wrongful intent from the crime. Spel-
del was a case, therefore, where judicial impli-
cation of intent was precluded by the legisla-
ture’s express intention to eliminate such a
requirement.
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statutes similar to that in the instant case,
for numerous jurisdictions have enacted
"hit and run" statutes which, like ours, fail
to expressly require that the accused know-
ingly fail to stop and render assistance.
The great majority of courts ha'-* found
the knowledge requirement to be implicit in
these statutes.5

[4] Finally, we note that in Campbell,
we recognized the well-established rule of
statutory construction that courts should if
possible construe statutes so as to avoid the
danger of unconstitutionality.6 We have
alluded to this rule on many other occa-
sions. E. g., State v. Martin, 532 P.2d 316,
321 (Alaska 1975); Hoffman v. State, 404
P.2d 644, 646 (Alaska 1965). It recognizes
that the legislature, like the courts, is
pledged to support the state and federal
constitutions and that the courts, therefore,
should presume that the legislature sought
to act within constitutional limits. 2 Suth-
erland Statutory Construction, § 4509, at
326 (Horack 3d Ed.1943).

[5] Accordingly, we hold that to the ex-
tent that our decision in Campbell estab-
lished the broad rule that criminal intent
can be found by implication only in statutes
which codify common law crimes, Campbell
is overruled. Although we can conceive of
cases where we may decline to imp'y such
intent into statutes silent in this respect,
hereafter we will resolve such questions on
a case by case basis.

[6] Turning to the instant case, we have
little difficulty in concluding that the legis-
lature intended that criminal liability under
AS 28.35.060 attach only where the operator
of a motor vehicle knowingly fails to stop

5 f g State v. Wall. 206 Kan. 760. 482 P,2d 41
45 (1971); State v. Martin, 73 Wash.2d 616,
440°P.2d 429, 3% £1968£, cert. denied 393 U.S.
1081,89 S.Ct. 85521 L.Ed.2d 773 (1969): State
v. Lemrag, 104 R.l. 416, 244 A2d 585 589
(1968); Herchenbach v. Commonwealth, 185
Va. 217. 38 S.E.2d 328 329 (1946). See also
Annot., 23 A.L.R.3d 497 (1969). Contra. PeoEJIe
v. Walker. 18'UlApp.3d 351, 309 N.E.2d 716,
720 (1974).

6. 536P.2d at 110. Campbell specifically stated
that it was the duty of the court

and render assistance. The statute requires
an affirmative course of action to be taken
by the driver and it necessarily follows that
one must be aware of the facts giving rise
to this affirmative duty in order to perform
such a duty. Like other courts which have
construed similar statutes also silent as to
criminal intent, we cannot believe that the
legislature could have intended that persons
who unknowingly fail to stop and render
assistance could be subject to serious crimi-
nal penalties. See e. g., State v. Wall, 206
Kan. 700, 482 P.2d 41, 45 (1971); State v.
Martin, 73 Wash.2d 616, 440 P.2d 429, 436
(1968) cert, denied 393 U.S. 1081, 89 S.Ct.
855, 21 L.Ed.2d 773 (1969); State v. Lcmme,
104 R.l. 416, 244 A.2d 585, 589 (1968). We
must presume that in enacting AS 28.35.-
060, the legislature acted with basic notions
of fairness and due process in mind.

Despite the absence of an express knowl-
edge requirement in AS 28.35.060, the trial
court did in fact instruct the jury as to this
element. Appellant asserts that the court’s
instruction was erroneous. Instruction No.
6 was as. follows:

Knowledge by the driver of the inci-
dent is. necessary before he may be found
guilty under Count I. However, you
need not find that the driver had actual
knowledge. You may find that the driv-
er had the required knowledge where the
fact of the accident and injury was visible
and obvious or where the circumstances
involving the incident were such that
they would lead a reasonably prudent
person to assume that an accident result-
ing in injury to a person must have oc-
curred.

to reconcile, whenever possible, challenged
legislation with the constitution by rendering
a construction that would harmonize the
statutory language with specific constitution-
al provisions. However, in fulfilling that
duty, the extent to which the express lan-
guage of the provision can be altered and
eparted from and the extent to which the
infirmities can be rectified by the use of im-
plied terms is limited by the constitutionally
decreed separation of powers which prohibits
this court from enacting legislation or re-
drafting defective statutes.
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Count | of the indictment is nota crime
which requires a specific wrongful intent
to commit.

It is appellant’s contention that this instruc-
tion was erroneous because (1) it failed to
clearly inform the jury as to what quantum
of knowledge the accused had to possess,
and (2) it permitted the jury to impute the
requisite knowledge to the defendant if a
reasonable person would have had such
knowledge.

Under AS 28.35.060(c) a person may be
imprisoned for up to ten years for failure to
assist another who is injured as a result of
an accident. Where only property damage
has occurred, one who fails to provide the
requisite information to those in the other
vehicle is subject to significantly lesser pen-
alties. It follows, therefore, that a person
can be subject to the greater penalties pro-
vided for in subsection (c) only where it can
be shown that he had knowledge of injury
and it is not sufficient to show merely that
he had knowledge of the accident or colli-
sion.

[7,8] It is rarely possible, however, for
the state to show that the accused actually
knew that the injury had occurred and such
knowledge must usually be proved by show-
ing the surrounding facts and circumstanc-
es indicating such knowledge. Moreover,
because of the nature of the offense, it is
often difficult to show even circumstantial-
ly that the accused knew that injury to
other persons had occurred. In People wv.
Hoiford, 62 Cal.2d 74, 403 P.2d 423 (1965),
the court stated:

[T]he driver who leaves the scene of the
accident seldom possesses actual knowl-
edge of injury; by leaving the scene he
forecloses any opportunity to acquire
such actual knowledge. Hence a require-
ment of actual knowledge of injury
would realistically render the statute use-
less. We therefore believe that criminal
liability attaches to a driver who know-
ingly leaves the scene of an accident if he
actually knew of the injury or if he knew
that the accident was of such a nature
that one would reasonably anticipate that
it resulted in injury to a person.
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403 P.2d at 427 [footnote omitted]. Accord,
State v. Minkel, 230 N.w.2d 233, 235-36
(S.D.1975). We agree with this view and
accordingly hold that criminal liability un-
der AS 28.35.060(C) attaches +0 a driver
who leaves the scene of an accident where
the state can prove by direct or circumstan-
tial evidence that the driver actually knew
of the injury or that he knew that the
accident was of such a nature that one
would reasonably anticipate that it resulted
in injury' to a person.

[9] Under the above standard, we be-

lieve that the instruction given by the court
below erroneously charged the jury as to
the element of knowledge. We do not find
that the instruction was confusing as to
whether knowledge of injury or mere
knowledge of an accident was required. It
is true that the instruction speaks at one
point of knowledge of the “incident” and
had this been a case where there was a
collision between two vehicles, use of the
word incident may have been confusing.
However, the instant case involved appel-
lant’s failure to render assistance after he
had run someone over and hence knowledge
of the incident would in fact be knowledge
of the injury.

Where we do find error, however, is in
the court’s instructing the iury that it could
find knowledge of injury "where the cir-
cumstances were such that they would lead
a reasonably prudent person to assume that
an accident resulting in injury” must have
occurred. It is not the reasonable person
who is on trial but the defendant and it is
the defendant’s knowledge which must be
proved and not that of a hypothetical rea-
sonable person. The standard we have
enunciated does speak in terms of reasona-
bleness in that the evidence must at least
show that the accused knew that the acci-
dent was of the sort that one would "rea-
sonably anticipate” would cause personal
injury. However, it must be shown that
the defendant knew of the nature of the
accident before the jury can then determine
whether such knowledge would reasonably
lead one to conclude that injury had oc-
curred. While this distinction may be a
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subtle one, we think it is a crucial one and
one which the instruction given did not
make. As the giving of this erroneous in-
struction was clearly harmful error, appel-
lant’s conviction for failure to render aid
must be reversed.

Although the giving of the above instruc-
tion was reversible error in itself, we think
it appropriate to resolve another related
issue in this case. The defense requested
but the trial court refused to give an in-
struction informing the jury that it could
consider the accused’ intoxication as a fac-
tor bearing on his knowledge of injury or
lack thereof. Instead, the court gave the
following instruction:

Our law provides that ‘no act commit-
ted by a person while in a state of volun-
tary intoxication is less criminal by rea-
son of his having been in such condition.

This means that drunkenness, if the
evidence shows that the defendant was in
such a condition when allegedly he com-
mitted the crimes charged, is not of itself
a defense in this case. It may throw
light on the occurrence and aid you in
determining what took place, but wher. a

person in a state of intoxication, volun-
tarily produced by himself, commits a
crime such as any of those charged

against the defendant in this case, the
law does not permit him to use his own
vice as a shelter against the normal legal
consequences of his conduct.
As used above intoxication refers to
intoxication from the use of a drug, as
well as to intoxication from alcohol.
It is clear that this instruction did noc per-
mit the jury to consider Kimoktoak’s intoxi-
cation as it related to his knowledge o. lack
of knowledge.
AS 11.70.030 provides in part:
Intoxication as defense, (a) An act
committed by a person while in a state "'
voluntary intoxication is not less crir’
because he was intoxicated. Ho'
when the existence of particulai
tive, purpose, or intent is a nectaoaty
element to constitute a particular species,

or degree of crime, the jury may take

into consideration the fact that the de-

fendant was intoxicated at the time in

determining the purpose, motive, or in-

tent with which he committed the act.
Under this statute, voluntary intoxication is
generally no defense to a crime but where
purpose, motive or intent is an element of a
crime, such intoxication may be considered
by the jury in determining whether or pot
the accused in fact had the requisite pur-
pose, motive or intent.

The state maintains that an intoxication
instruction under AS 11.70 030 is approp*v
ate where the crime charged is one requir-
ing specific intent and that since failing to
render aid only requires general criminal
intent, an intoxication instruction was prop-
eriy refused below. In People v. Hood, 1
Cal.3d 444, 462 P.2d 370 (1969), the Supreme
Court of California described the difference
between specific and general criminal in-
tent as follows:

When the definition of a crime consists of

only the description of a particular act,

without reference to intent to do a fur-
ther act or achieve a future consequence,
we ask whether the defendant intended
to do the proscribed act. This intention is
deemed to br. a general criminal intent.

When the definition refers to defendant’s

intent to do some further act or achieve

some additional consequence, the crime is
deemed to be one of specific intent.

462 P.2d at 378. We agree with the state
that failing to render assistance under AS
28.35.060 is not a specific intent crime but
one which merely requires general criminal
intent. A person need only knowingly fail
to assist and need not do so with the intent
to achieve a further consequence. We also
agree that under AS 11.70.030, intoxication
can be considered as to intent only when
the intent required is so-called specific in-
tent as described above. See Kvasnikoff v.
State, 521 P.2d 903, 906 n.8 (Alaska 1974);
People v. Hood, supra, 1 Cal.3d 444, 462
n2d at 378 -79.

[10]
a jury to consider intoxication where pur-
pose or motive is an element of the crime

AS 11.70.030, however, also permits
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charged. Strictly speaking, knowledge or
awareness of a factual situation does not
come within the meaning of purpose or
motive. However, knowledge is a mental
state that is closely related to that constitu-
ting a motive or purpose and we believe
ihat knowledge is fairly embraced within
the concepts of motive and purpose as used
in AS 11.70.030. In interpreting a statute
containing language virtually identical to
that found in AS 11.70.030, the California
courts have reached the same conclusion.
People v. Foster, 19 Cal.App.3d 649, 97 Cal.
Rptr. 94, 98 (1971); People v. Garcia, 250
Cal.App.2d 15, 58 Cal.Rptr. 186, 190 (1967).
Such a result, we further believe,
quired in light of our holding above that
knowledge is a necessary element of the
crime of failing to render assistance, for if
intoxication in fact has precluded such
this element of the crime s
We are aware that vol-

is re-

knowledge,
necessarily absent.
untary intoxication generally will not ex-
cuse criminal acts requiring only general
intent. However, once an element of a
crime is that the defendant acted or failed
to act with a particular mental state, /. e,
knowledge, we think that the effect of in-
toxication on this mental state cannot be
ignored. See People v. Rocovich, 269 Cal.
App.2d 489, 74 Cal.Rptr. 755, 758 (1969).

[11,12] We hold, therefore, that where
one is charged with failure to render assist-
ance under AS 28.35.060, and where there is

7. We approve of the following instruction
based uFon the California Jury Instructions—
Criminal (Supp.3d Ed. 1970) .

In the crime of [failure to render assist-
ance] of which the defendant is accused [in
Count . . . ofthe information], a neces-
sary element is the existence in the mind of
defendant of knowledﬁe that {injury has oc-
curred or knowledge that the accident was of
such a nature that one would reasonably
anticipate that it resulted in injury to a per-

son).

If the evidence shows that the defendant
was intoxicated at the time of the alleged
offense, the jury should consider his state of
intoxication ‘in determining if defendant has
such knowledﬂe. .

If from all the evidence you have a reason-
able doubt whether defendant had such
knowledge by reason of a state of intoxica-
tion, you must give the defendant the henefit
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evidence of intoxication, the jury may con-
sider the fact that the accused was intoxi-
cated in determining whether ne had the
requisite knowledge.7 There clearly was
ample evidence at trial that appellant was
intoxicated at the time of the alleged of-
fense and therefore the lower court erred in
not insti Jting the jury as to the effect of
such intoxication on his knowledge of the
facts giving rise to a duty under AS 28.35.-
060.

v

[13] Appellant’s final argument on ap-
peal is that wunder Rule 31(f), Alaska
R.Crim.P., the trial court erred in ordering
a sealed verdict over defense objection.8
Criminal Rule 31(f) provides:

Upon stipulation of counsel, the court
may permit the foreman of the jury to
date, sign and seal in an envelope a ver-
dict reached after the wusual business
hours. The jury may then sepail.e, but
all must be in the jury box to deliver the
verdict when the court next convenes or
as instructed by the court.

There is no question that under this rule,
the trial court may allow a sealed verdict
only when counsel so stipulate and that the
court below erred in permitting a sealed
verdict when the defense objected to one.
The only issue then is whether the trial
court’s error requires reversal of Kimokt-
oak's conviction for joyriding.9

of that doubt and find that he did not have
such knowledge.
CAUIC 425

8. At the close of trial on August 11 1976 the
court informed counsel that it would instruct
the jury that if it reached a verdict after court
hours, it could enter the verdict, seal it in an
envelope, return home and announce the ver-
dict in open court on the following day. De-
fense counsel objected to this instruction but
the objection was overruled. The jury reached
its verdict at 9:30 p. m. that nlﬁht,.sealed it and
announced it in court the following morning.

9. AS 2835010 provides in part:
Driving a vehicle without owner's consent.
(a?( A" person who drives, tows away, or
takes a»vehicle not his own without the con-
sent of the owner, with intent temporarily to
deprive the owner of possession of the vehi-
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In Johnson v. Suite, 577 P.2d 1063 (Alas-
ka 1978), we recently held that reversal was
required where the trial court allowed a
sealed verdict over defense objection. In
response to the state’s argument that the

error was harmless, we stated:

In fact, we have no way of knowing
whether defendant’s rights were preju-
diced by the trial count’s disregard for the
mandate of Rule 31(f). The language of
that rule is clear and unambiguous, and
leaves no room for judicial construction.
This was not an inadvertent mistake by
the trial court. It was a deliberate refus-
al to follow a promulgated rule. If the
rule is to have any vitality, it must be
obeyed under the circumstances of this
case.

577 P.2d at 1064. Johnson clearly controls
here and therefore, appellant’s conviction
for joyriding under AS 28.35.010 must be
reversed.10 His conviction for failing to
render assistance under AS 28.35.060 is also
reversed on this ground and those discussed
above.

REVERSED and REMANDED for a new
trial.

MATTHEWS, Justice, dissenting in part.

For the reasons stated in my dissent in
Johnson v. State, 577 P.2d 1063, Opinion
No. 1612 (Alaska, May 5, 1978), | believe
that the sealed verdict procedure followed
by the superior court was harmless error.
This court has now amended Criminal Rule
31(f) to permit the non-consensual use of a
sealed verdict. The court has therefore rec-
ognized that this procedure does not harm
the rights of an accused in a criminal case.
That recognition should govern here. Thus,
I would affirm appellant's conviction for
joyriding. With the remainder of the opin-
ion, | agree.

cle, or a person who is a party or accessory
to or an accomplice in the driving or unau-
thorized taking is guilty of a [misdemeanor
or felony, depending on whether first or sub-
sequent offense].

Olivia Lee BROWN, Appellant,

V.

MUNICIPALITY OF ANCHORAGE,
Appellee.

Candace CLARK, Appellant,

V.

MUNICIPALITY OF ANCHORAGE,
Appellee.

Tiela JONES, Appellant,

V.

MUNICIPALITY OF ANCHORAGE,
Appellee.

Jean Ann WONG, Appellant,

V.

MUNICIPALITY OF ANCHORAGE,
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Nos. 2961, 2936, 2989 and 2863.

Supreme Court of Alaska.

Sept. 8, 1978.

In separate cases, defendants were con-
victed in the Superior Court, Third Judicial
District, Anchorage, James K. Singleton
and Ralph E. Moody, JJ., of violating ordi-
nance prohibiting loitering for purpose of
solicitation of prostitution. Defendants ap-
pealed. Cases were consolidated. The Su-
preme Court, Connor, J., held that: (1) ordi-
nance prohibiting loitering for purpose of
solicitation of prostitution was void for
vagueness, since a formerly convicted pros-
titute or panderer, upon engaging in win-
dow shopping or standing on street corner
to wait for a bus, could be found guilty of

10. We would note that effective September 1
1978, Criminal Rule 31(f) will be changed pur-
suant to Supreme Court Order No. 31650 as to
allow trial courts to permit sealed verdicts in
their discretion, without the need for stipula-
tion of counsel.
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Defendant was convicted in the Su-
perior Court, Third Judicial District, Ed-
ward V. Davis, J,, of failure to return a
rented motor vehicle, and he appealed. The
Supreme Court, Dimond, J., held that stat-
ute making it a felony to willfully neglect
to return a motor vehicle to owner is in-
valid to extent that it imposes-criminal re-
sponsibility on one who fails to return mo-
tor vehicle without regard for rights of
owner or with indifference whether a
wrong is done the owner or not but is valid
and may be utilized to impose criminal re-
sponsibility on one to excnt that he fails to
return a motor vehicle with conscious pur-
pose to injure the owner of the vehicle.

i Reversed and case remanded for new
trial.

|. Automobiles 0=316

Statute making it a felony to willfully
neglect to return a motor vehicle to owner
is invalid to extent that it imposes criminal
responsibility on one who fails to return
motor vehicle without regard for rights of
owner or with indifference whether a
wrong is done the owner or not but is valid

and may be utilized to impose criminal rer ..

sponsibility on one to extent that he fails
to return a motor vehicle with conscious
purpose to injure the owner of the vehicle.
AS 28.35.026.

2- Automohiles <3=358

Where statute making it a felony to
willfully neglect to return a motor vehicle
to owner was held to be invalid to extent
I"at it imposed criminal responsibility on
°ne who failed to return a motor vehicle

without regard for rights of ownci or with
indifference whether a wrong was done
owner or not, but was held to be valid to
extent that it imposed criminal responsibili-
ty on one who failed to return a motor ve-
hicle with conscious purpose to injure own-
er of the vehicle, and verdict against de-
fendant was a general one and did not
specify ground upon which it rested, con-
viction could not stand and a new trial must
be ordered. AS 28.35.026.

3. Criminal Law €=>13

Statute making it a felony to willfully
neglect to return a motor vehicle to owner
is not unconstitutionally vague. AS 28.35.-
026.

4. Automobiles <3-9316

Constitutional Law <3=983(3

Conviction for failure to return a rent-
ed motor vehicle did not violate constitu-
tional prohibition against imprisonment for
debt. AS 28.35.026.

5 Criminal Law 0=987

Term “imposition of sentence” within
rule giving accused right to be present at
the imposition of sentence encompasses the
proceedings known as the "pre-sentence
conference,” since those proceedings have
such a direct effect on the sentence that is
ultimately imposed. Rules of Criminal Pro-
cedure, rules 32(c), 38.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Criminal Law 0=987
Accused had a right to be present at
presentence conference and his absence af-

fected substantial right of accused. Rules
of Criminal Procedure, rules 32(c), 38.

Allen McGrath, Anchorage, for appel-
lant.

Douglas B. Baily, Dist. Atty., Fairbanks,
for appellee.

Before DIMOND, RAEINOWITZ,
BONEY and CONNOR, JJ.
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OPINION

DIMOND, Justice.

Appellant was convicted by a jury of fail-
ure to return a rented motor vehicle. From
this conviction an appeal has been taken.

The indictment alleged a violation of AS
25.35.026. Appellant moved to dismiss the
indictment because the statute failed to pro-
vide for proof of criminal intent before
conviction. The motion was denied.

At trial it was shown that appellant had
rented an automobile from Avis Rent-A-
Car Company pursuant to a signed agree-
ment, and had failed to return the automo-
bile at the time stated in the agreement. In
regard to.the allegation that AS 28.35.026
failed to require proof of criminal intent,
the trial judge said:

I find that the statute does require an ele-

ment of intent as such as to constitute

* * * wilfull conduct on the part of the

person charged that his indifference must

be a conscious indifference * * *

whether the wrong is done to the owner.
* * *

AS 28.35.026 provides:

(a) A person in possession of a motor
vehicle under an agreement in writing
which requires him to return the vehicle
to a particular place or at a particular
time who refuses or wilfully neglects to
return it to the place and at the time
specified in the agreement in writing, or
who secretes, converts, sells or attempts
to sell the vehicle or any part of it is,
upon conviction, punishable by imprison-
ment for not more than five years, or by
a fine of not more than $1,000, or by

both.

(b) As used in this section, “wilfully
neglects” means omits, fails, or forbears,
with a conscious purpose to injure, or
without regard for the rights of the own-
er, or with indifference whether a wrong
is done the owner or not.

Appellant asserts that the trial court’s in-
terpretation of AS 28.35.026 is incorrect.
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He states that failure to return a rented
automobile under the statute is a felony and
requires proof of criminal intent for con-

viction. He argues that AS 28.35.026 has
no criminal intent requirement and is,
therefore, invalid.

It is said to be a universal rule that an
injury can amount to a crime only when in-
flicted by intention—that conduct cannot be
criminal unless it is shown that one charged
with criminal conduct had an awareness or

consciousness of some wrongdoing.1

But this rule is not without exception.
During the past century there has been an
ever increasing tendency to impose new du-
ties with criminal sanctions which disre-
gard any ingredient of intent. This has
been caused primarily by the industrial rev-
olution, out of which grew the necessity of
imposing more stringent duties on those
connected with particular industxies, trades,
properties, or activities that affect public
health, safety or welfare. As the United
States Supreme Court pointed out in Moris-
scttc v. United States:

This has confronted the courts with a
multitude of prosecutions, based on stat-
utes or administrative regulations, for
what have been aptly called "public wel-
fare offenses.” These cases do not fit
neatly into any of such accepted classifi-
cations of common-law offenses, such as
those against the state, the person, prop-
erty, or public morals. Many of these
offenses arc not in the nature of positive
aggressions or invasions, with which the
common law so often dealt, but are in the
nature of neglect where the law requires
care, or inaction where it imposes a duty.
Many violations of such regulations re-
sult in no direct or immediate injury to
person or property but merely create the
danger or probability of it which the law
seeks to minimize. While such offenses
do not threaten the security of the state
in the manner of treason, they may be re-
garded as offenses against its authority,
impairs the effi-

for their occurrence

[. Morissette v. United States, 342 U.S. 240, 250. 72 S.Ct. 240, 00 L.Ed. 288, 203 (1052).
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ciency of controls deemed essential to the
social order as presently constituted. In
this respect, whatever the intent of the
viola'or, the injury is the same, and the
consequences are injurious or not accord-
ing to fortuity. Hence, the legislation
applicable to such offenses, as a matter of
policy, does not specify intent as a neces-
sary element. The accused, if he does
not will the violation, usually is in a po-
sition to prevent it with no more care
than society might reasonably expect and
no more exertion than it might reason-
ably exact from one who assumed his re-
sponsibilities.2
The strtute under consideration here, how-
ever, does not represent what could be clas-
sified as a "public welfare offense.” The
health, safety and welfare of the public is
not involved. All that the statute is con-
cerned with is the protection of one select
group of persons in the business communi-
ty—those who rent automobiles.

Moreover, as was indicated in Morissette,
penalties for public welfare offences “com-
monly are relatively small, and conviction
does no grave damage to an offender's
reputation.” 3 That is not true here. The
penalty is not small—the offender under
AS 28.35.026 is subject to conviction of a
felony and imprisonment for a term of five
years.4 This would do considerable dam-
age to one’s reputation. The basis for dis-
pensing with the requirement of criminal
intent v :th respect to “public we’fare"
types t jffcnscs has no application n this
case.

It is true that one will sometimes find
felony statutes that arc silent on the sub-

2 1d. at 255-250, 72 S.Ct. at 240. 90 L .Ed.
at 290-297.

3 Id. at 250. 72 S.Ct. at 240. 90 L.Ed.
at 297.

4. AS 23.35020(a) provides:

A person in [>ossession of a motor ve-
rleunder an agreement in writing
which requires him to return the ve-
hicle to a particular place or at a par-
ticular time who refuses or wilfully
neglects to return it to the place and
at the time specified in the agreement
in writing, or who secretes, converts.

ject of criminal intent. But these are in-
stances where the states have codified the
common law of crimes, and their courts
have assumed that the omission of the re-
quirement of criminal intent did not signify
disapproval of the principle but merely rec-
ognized that intent was so inherent in the
idea of the offense that it needed no statu-
tory affirmation. Thus, as to felony-type
offenses codified from the common law, the
courts have found an implication of intent.3
Representative of these instances are lar-
ceny-type offenses where the state courts
have consistently retained a requirement of
criminal intent.0

But the statute under consideration is not
of that type. It is not silent as to the men-
tal elements of the acts made criminal, so
as to give rise to the inference that crimi-
nal intent is inherent in the idea of the of-
fense denounced. A person is guilty of a
crime under AS 28.35.026 if he “willfully
neglects” to return a motor vehicle to the

owner. The term "willfully negiects” is de-
fined as meaning— »
omits, fails, or forbears, with a con-

scious purpose to injure, or without re-

gard for the rights of the owner, or

with indifference whether a wrong is
done the owner or not.

By defining “willfully neglects” so spe-
cifically, the legislature has indicated that
the ordinary criminal or felonious intent, as
in the case of larceny (the intent to deprive
the owner permanently of the property
taken7), is not inherent in the offense of
failing to return a rented automobile. In
place of inherent criminal intent the legis-

lature has substituted something else. The

sells or mtecmpts to sell the vehicle'
or any part of it is, upon conviction,
punishable by imprisonment for not
more timn five years, or by it fine of
not more than $1,000, or by both.

5 Morissette v. United States. 342 U.S.
240, 252. 72 S.Ct. 240, 90 L.Ed. 2SS.
294 (1052).

G. 2|89 at 200-202. 72 S.Ct. 240. 90 L.Ed. at

7. 2 Wharton's Criminal Law and t'roce-
dure S 452 at SO (1957).
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question is whether this substitution meets
the conventional requirement for criminal
conduct in this kind of case, i. e., the inflic-
tion of injury on the owner of a vehicle by
intention, with awareness of some wrong-
doing.

By one of the definitions of “willfully
neglects” the statute makes it a criminal of-
fense to fail to return a motor vehicle "with
conscious purpose to injure.” 8 Here the
statute incorporates an element of con-
scious wrongdoing or criminal intent. To
that extent the statutory offense meets the
conventional requirement of criminal con-
duct.

But that is not so as to the other defini-
tions which make it a crime to fail to re-
turn a motor vehicle “without regard for
the rights of the owner” or “with indif-
ference whether a wrong is done the own-
not."9 Under this terminology it
is possible for one to be found guilty of
there was an entire

er or

the offense when
lack of any conscious deprivation of prop-
erty of injury. If one fails
to return an automobile out of neglect,
without any intention to deprive the own-
er of his property or to convert the prop-
erty to his own use, or of doing wrong to
the owner, he is made guilty of a felony
although he may have acted unwittingly
or inadvertently or negligently. This is
contrary to the general conditions of penal
liability requiring not only the doing of
some act by the person to be held liable,
but also the existence of a guilty mind
during the commission of the act.

intentional

[1] Although an act may have been What this

objectively wrongful, the mind and will
of the doer of the act may have been in-
nocent. In such a case the person cannot
be punished for a crime, unless it is one

8. AS 2.3.35.020(b).
9. it

10. ('f. As 3,3.35.025In). which also deals
with rental vehicles, where criminal in-
tent. is stated is a requirement for criiii-
initl liability. That statute provides:

A person who. with intent to defraud,
obtains possession of n motor vehicle
from its owner or a person who has
possession of the wvehicle with the

460 PACIFIC REPORTER, 2d SERIES

such as the “public welfare” type of of-
fense, which we have discussed, where
the penalties are relatively small and con-
viction does no great damage to an of-
fender’s reputation. Under the terms of
AS 28.35.026 there is no escape from a
felony conviction and a possible five-year
prison term for simple neglectful or neg-
ligent failure to return a rented automo-
bile at the time specified in the
agreement. To make such an act, without
consciousnes of wrongdoing or intention
to inflict injury, a serious crime, and crim -
inals of those who fall within its inter-
diction, is inconsistent with the general
To convict a person of a felony for

rental

law.
such an act, without proving criminal in-
tent, is to deprive such person of due proc-
ess of law. To the extent that AS 28.35.026
permits that to happen, it is invalid and
of no effect.10

However, the statute is invalid and in-
effective only to the extent mentioned, and
not in its entirety. It is severable by vir-
tue of AS 01.10.030 which provides:

Any law heretofore or hereafter en-
acted by the Alaska legislature which
severability clause shall be

it contained the

lacks a
construed as though
clause in the following language, “If
any provision of this Act, or the ap-
plication thereof to any person or cir-
cumstances is held invalid, the re-
of this Act and the appli-
to other circum-
there-

mainder
cation
stances shall not

by.”

persons or
be affected

statute means, as applied in
this case, is that AS 28.35.0<!6 is valid and

may be utilized to impo'.c criminal re-

sponsibility on one to the extent that he
fails to return a motor vehicle “v ;th cori-

owner's consent, by r.itrecing in writing
to pay n rental for use of tin* vehicle
based in whole or in part on the length
of time and ilistnnce the vehicle s
driven, c;«m conviction, is punishable
by imprisonment for nor more timn five
years, or by a fine of not more than
$1,000. or by both.

AS 2s5.35.025 and 2.5.35.02 ' were

of one enactment by the

chapter 37, SI.A 1904.

parts
legislature in
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scious purpose to injure” the owner of
the vehicle.
This does not mean, however, that ap-

pellant’s conviction may stand. In Strom-
berg v. California,11 the defendant was
convicted by a jury under a California
statute making it an offense publicly to
display a red flag for any one of three
purposes. Finding it would be unconsti-
tutional to punish one who displayed the
flag for one of the three purposes, the
United States Supreme Court rejected the
state court’s reasoning that the conviction
could nevertheless be sustained because
the other two statutory purposes were
severable and constitutional. The Su-
preme Court said:

The verdict against the appellant was
a general one. It did not specify the
ground upon which it rested. As there
were three purposes set forth in the
statute, and the jury was instructed
that their verdict might be given with
respect to any one of them, indepen-
dently considered, it is impossible to
say under which clause of the statute

the conviction was obtained. If any

l. 2*3 US. aril). 51 S.Ct. 532, 75 L.Ed.
1117 (1031).

12. hi. nt 307-3(1*. 51 S.Ct. nt 535. 75
L.Ed. nt 1122,

<3 Street v. New York, 304 U.S. 570, 5S5.
KO S.Ct. 1354, 1302 22 L.Ed .2d 572 551
(1000): Villen v. Cnited States, 354 U.S.
20X 311 77 S.Ct. 1004, 1 L.Ko.2d 1350,
1371 (1057): Terminiello v. City of
Chicago, 337 US. 1 5-0. 00 S.Ct. *04.
03 L.Ed, 1131 1135 (1040): Crnmcr v,
United States. 325 U.S. 1,30 n. 45 05
S.Ct. 01* x,q. LEd. 1441 1101 n. 45
§1045); Williams v. North  Carolina.
17 U.S. 2*7. 202 03 S.Ct. 207. *7 L.Ed.
270. 2*2 (1042).

14 Instrurtioli No. 15roads as follows:

The essential elements wliieh the
State must prove to warrant a convic-
tion of the defendant of the crime of
failure to ltetiirn a Rental Vehicle,
as charged in Count | of the Indict-
ment. are:

1 That the defendant Robert E.
Spiedel (sic] was in possession of a
10>* falcon under an agreement in
writing which required him to return
that vehicle to Avis Rent a Car on
Tanuary IX. IfHtS;

460 P.20—6

one of these clauses, which the state
court has held to be separable, was
invalid, it cannot be determined upon
this record that the appellant was not
convicted under that clause. * * *
It follows that instead of its being
permissible to hold, with the
court, that the verdict could be sus-
tained if any one of the clauses of
the statute were found to be valid, the
necessary conclusion from the manner

state

in which the case was sent to the jury
is that, if any of the clauses in ques-
tion is invalid under the Federal Con-
stitution, the conviction cannot be up-
held.12

This rule has been consistently followed
by the Supreme Court in later decisions.13

[2] We apply the rule in Slromberg
to this case. The verdict against appel-
lant was a general one and did not specify
the ground upon which it rested. In addi-
tion, a fair reading of Instruction No. 15
jury
might have found appellant guilty under
any one of the three definitions of “will-
fully neglects.” 14 It is impossible to say

leads us to the conclusion that the

2. That the defendant wilfully neg-
lected to return tlint vehicle to Avis
Rent n Cnr on January 18 11)0*

3. That the omission, failure or for-
benrnnee of defendant to return snid
vehicle was with a conscious purpose to
injure Avis Rent n Cnr, or without
regard for the rights of Avis Rent a
Car or with an indifference whether
orcnot a wrong was done to Avis Rent
n Cnr.

If you find from the evidence that
the Stnte has proved, beyond a reason-
able doubt, eneli of these essential ele-
ments then you should find the de-
fendant guilty as charged in Count
| of the Indictment: but if you have
a reasonable doubt as to whether all
of these essential elements have been
Froved, then you should find the de-
endant not guilty.

We believe that the words in the last
paragraph, "each of these essential ele-
ments" and "nil of these essential ele-
ments” refer to the three essentinl ele-
ments as listed in numbered paragraphs
1, 2 and 2 of the instruction, and not
just to the three alternative bases for
conviction in paragraph number 3,
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whether the jury convicted “because ap-
pellant failed to return the motor vehicle
"without regard for the rights of the own-
er” or "with indifference whether a wrong
is [was] done the owner or not” or "with
purpose to injure” the owner
For this reason the convic-

conscious
of the vehicle.
tion cannot stand and a new trial
be ordered.

Appellant next contends that AS 28.35.026
is unconstitutional because it is vague. He
relies upon the doctrine that a criminal
statute which "is so vague and standard-
less as to not give fair warning of the
acts prohibited by it is a deprivation of
due process of law under the 14th Amend-
ment of the United States Constitution.” 10
In Harris v. State we quoted with approv-
al from a decision of the United States
Supreme Court in Lanaetta v. New Jer-

must

sey 10 as follows:

No one may be required at peril of
life, liberty or property to speculate
as to the meaning of penal statutes.
All are entitled to be informed as to
what the State commands or forbids.17

[3] We do not believe that the statute
forbids the doing of an act “in terms so
vague that men of common intelligence
must necessarily guess at its meaning and
differ as to its application,” 18 or that ap-
pellant or anyone else could not reason-
ably understand whether his contemplated
conduct was proscribed. The statute
makes criminal the action of one who “will-
fully neglects” to return a motor vehicle.10
Under our decision as to the validity of
the statute as it pertains to criminal
tent, "willfully neglects” means the failure
to return a motor vehicle "with conscious

injure” the owner of the ve-

in-

purpose to

15 Harrs v. Stnte, 457 P.2d 03S, G40-041
(Alaska 19(19).

16 HOG U.S. 451 452 59 S.Ct 018 83
L.Ed. 888 (1939)

17. Harris v. Mnte, .m/iran. 15,

1s. Connnlly v. General Constr. Co., 269
U.S. 385391 40 S.Ct. 120, 127, 70 L.Ed.
322, 328 (1920).

19 AS 2835020 makes criminal Clio action
of one who “refuses" to return a motor
vehicle. Since appellant wns not chanted
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hide. One does not have to guess as to
whether or not he has a conscious pur-
pose to inflict injury on someone else.

He either has such purpose and an aware-
ness of it, or he does not. |If he does, he
will know from the terms of the statute
that he can be found guilty of a criminal
offense. He is given warning of
the kind of act proscribed by the statute.
The statute is not vague.

fair

Appellant had signed a rental contract
with Avis Rent-A-Car Company which pro-
vided in part:

[T]he Renter acknowledges and agrees:

1. That Renter will return said vehicle,

together with all tires, tools, accessories

to an Avis station in
rented

and equipment,
the city where the vehicle was
* * * and on the date specified on
page 2, or sooner, upon demand of Les-
sor.

* * * *

.*
3. That Renter expressly acknowledges

liability to pay lessor on de-
(a) a mileage charge computed

personal
mand:
at the rate specified for the mileage cov-
ered by said vehicle during the term of
this rental * * *; (b) time, collision
damage waive" and, miscellaneous charg-
es at the rate specified on page 2 of this
rental. * * *

Appellant failed to return the automobile
and pay rental fees as provided in the
contract. He contends that since all he
had done was fail to meet an obligation,
for service or money, created by contract,
his conviction and sentence of imprison-
ment under AS 28.35.026 violated the con-
stitutional prohibition
ment for debt.20

against imprison-

with refusal to return the automobile in
questicn, but with neglectmg to return it
we Imve not discussed the issue of crim-
innl responsibility for refusal to return
a motor vehicle as it related to criminal
intent.

20. Article I. section 17 of the Alaska con-
stitution provides:
There shall be no imprisonment for
debt.  This section does not prohibit
civil arrest of absconding debtors.
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[4] The crux of the problem
meaning of "debt" as used in the consti-
tution.  Appellant argues that it means

“all that is due a man under any form of
obligation or promise."2l This seems to
be a minority position. Most courts de-
fine "debt” as "any liability to pay money
growing out of any contract, either ex-
press or implied.” 22 [Emphasis added.]
The gist of the offense under the statute
is failure to return an automobile with a
conscious purpose to injure the owner and
not mere failure to pay the rental price.23
We hold that the constitutional prohibi-
tion against imprisonment for debt has
not been violated.24

A fter conviction but prior to the impo-
sition of sentence, a conference was held
in the judge's chambers.
were the trial judge, the district attorney,
a probation officer and appellant’s counsel.
Appellant was not present. There is no
record of what took place at this confer-
In his brief on this appeal counsel
for appellant, who was also trial counsel,
stated that at the conference the facts
upon which appellant’s sentence was to
be based were presented to the conferees
for discussion, and that such facts emanat-
ed mostly from a presentence report that
had been prepared by the probation offi-
cer. This statement has not been denied
so we shall assume it is cor-

trial Present

ence.

by appellee,
rect.

Appellant contends here, as he did prior
to sentencing in the trial court, that he
was entitled to be present at the conference,
and that his absence was a violation of

Criminal Rule 3S which provides:

21. Rronson v. Syverson. SS Wash. 2(14
152 1* 10U). 1044 L.U.A.1010B. 003
(1015).

22. Ex Morse. 26 Am. 450. 220
1. 537. 530 (1024): Elkny Steel Co.
v. Collins. 302 I*n. 441, 141 AZ2il 212
217 (105S): Clausen v. Clausen. 250
Minn. 203 84 NAV.2d 075. (M| 81057%:
Ex parte Small. 02 Okl.Or. 101 221
P.2il 000, 070 (Ct.App.ID50); Davis v.
State, 237 Ala. 143 185 So. 774 770
<AIa.I033).

is the

The defendant shall be present at the
arraignment, at every stage of the trial
including the impaneling of the jury and
the return of the verdict, and at the
imposition of sentence, except as other-
wise provided by these rules.

In interpreting this rule we have said:

[NJonadherence by the trial court to
the provisions of Crim.R. 38 does not au-
tomatically constitute reversible error.
A violation of the mandate of Crim.R.
38 is not prejudicial error unless such
nonadherence has affected a substantial

right of the defendant.25

The question here is whether appellant had
a right to be present at the presentence
conference and whether his absence affect-
ed any substantial right of appellant.

In holding that appellant had no right
to be present, the trial judge said: “ * *
this man had been convicted, this is not a
matter of conviction, this is a matter of

attempting to properly evaluate the case for

*

sentence.” But that is the very point in-
volved in appellant’s claim that he had
the right to be present. We know of no

person more vitally concerned and inter-
ested in a proper evaluation of the case
for sentence and the proper sentence to be
imposed than the appellant. As interested
as the judge, the district attorney and ap-
pellant’s counsel would be in these mat-
ters, the appellant is far more interested
because it is his life and liberty, and not
their', that the sentence would directly af-

fect.

The judge also said t,.dt the effective-
ness of the presentence cinference would
be diminished if appellant were present.

23. See Plnpinaer v. State. 217 On. 11

120 S.E.2M COO, 011 (1001); Treffry v.
Ior 07 \Vnsh.2d 87, 408 P.2¢ 200
-274 1005 Ennis v. Stnte. 05 So.
2d 20, 23 in. 1057); 2&‘phcation of
Windle. 170 Kan. 230 P.2d 213
215 (1050).
24. People v. Carr. 220 CalAiip.2il 74
40 Cal.Rptr. 58 (1004).
25. Noffke v. Stnte. 422 N\2d 102 105

(Alaska 1007). Kuazruk v. State, 430
i*2d 002, 004 (Alaska 1008).
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In what way this would be so the judge did
not explain, nor do we understand. The
presentence report prepared by the proba-
., 1 officer probably formed the basis for
the discussion at the conference. That
report may have contained hearsay matter
concerning appellant's background and be-
havior. To afford the appellant the right
to hear what was said about him and the
opportunity to deny or explain or state
mitigating circumstances would, we be-
lieve, tend to enhance rather than dimin-
ish the effectiveness of the presentence
conference.

[5] As we have stated, there is no tran-

script of what took place at the presen-
tence conference. We believe it is fair to
assume that the parties present discussed
appellant’s background and character, his
behavior, his reputation, his chances of re-
habilitation, and the possibility of grant-
ing probation.2” The matters discussed
probably had ? influence on the
judge’s ultimate decision as to what sen-
tence to impose. In all fairness to the ap-
pellant—ne being the one who was to be
sentenced—the opportunity should have
been given him to participate in the dis-
cussion. Under Criminal Rule 38 appellant
had the express right to be present “at the
We hold that the

term "imposition of sentence” encompasses

imposition of sentence.”

26. Kee Criin.It. 32(c) which provide*:
Pre-Sentence Investigation. _

(1) When Made. The probation
service of the court shall make n pre-
sentence investigation and report to
the court before the ini]iosition of sen-
tence or the granting of probation un-
less the court otherwise directs. The
report shall not be submitted to the
court or its contents disclosed to any-
one unless the defendant has pleaded
g.iity or has been found guilty.

(23/ Ucport. The reiiort of the pre-
sentence Investigation shall contain any
prior criminal record of the defendant
and such information about his char-
acteristics, his financial condition, aid
the circumstances affecting his behavior
as may he helpful in imposing sentence
or in granting probatiou or in the cor-
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the proceedings known as the "prcsentcnce
conference,” since those proceedings have
such a direct effect on the sentence that is
ultimately imposed.27

[6] The right of appellant to have been

present at the prcsentcnce conference was
a substantial one. The denial of that right
must be assumed to have been prejudicial,
since we cannot say with any degree of cer-
tainty that the judge may not have been
influenced to impose a lesser sentence had
appellant been given the opportunity to be
heard and participate in the discussion re-
lating to sentencing.”l By our decision
today we do not mean to bar meetings be-
tween court and counsel concerning pro-
cedural mailers, scheduling problems, and
similar topics which may take place be-
fore, during, or following a criminal jury
trial. There are many instances in which
conferences between court and counsel in
chambers do not directly affect or dispose
of the substantial merits of a defendant’s
cause or t.u sentence to be imposed. But
the conference which took place in the
case before us aid have a direct-effect upon
the sentence received by the defendanc.

The judgment is reversed and the case
is remanded for a new trial.

NESBETT, C. J., drl not participate in
the decision of this case.

reetionn| treatment of the defendant,
and such other information as mny bn
required by the court.

27. We do not per-' upon the question of
whether or nt efendnnt in a criminal
case has a constitutional right to be
present nt n presentcnce conference.

28 It might be nrgueil that appellant can
show no prejudice-because he was placed
on probation for five years and. subject
to the conations of probation, was not
obliged to serve nnv prison time. Such
an argument would have to ignore the
possibility tlint had appellant been pres-
ent at the presentence conference his
sentence might have been less than five
years, and that if appellant violates the
terms of probation he will be required to
be imprisoned.
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A/S/So
M EMORANDUM

TO: Representative John Sund
FROM: Representative Robin L. 1
RE: SSHB 150

DATE: March 12, 1988

I am requesting the scheduling of SSIIB 150 the same time you
schedule a h- aring for HB 73.

As you know, hundreds of people from Petersburg have signed
petitions asking that the lav; on "joy-riding"” be ma .e much
stronger. I happen to agree with them and feel that HB 73
is too lenient and does not address the wishes of our
constituents.

Please let me know if you need back-up information regarding
this 1issue.

cc: Gayle M. Eastwood



While in Juneau
March 18, 1988 P. 0. Box V
Jun%au Alaska 99811

007) 465-4919

Gayle M. Eastwood
Box 1185
Petersburg, Alaska 99833

Dear Ms. Eastwood:

Thank you for writing regarding the auto theft problem in
Petersburg, it seems to be an issue in other communities as
well. I support increasing the criminal penalties for auto

theft.

Because of the difficulty in proving that there was intent to
"permanently"™ deprive another of property, we have separate
statutes on general theft and "joyriding," which is now one of
several offenses grouped under the title "criminal mischief". (AS
11.46.484 (a)(2)).

On first offense, if the motor vehicle is recovered without
damage, joyriding is now a Class A misdemeanor, with a maximum
penalty of up to 1 year in jail and a $5,000 fine. On second
offense, (AS 11.46.484(c)), it becomes a Class C felony, with a
maximum penalty of five years in jail and a $50,000 fine.

As you know, it is proof that the intent was to deprive another
of property "permanently"™ that seems to be so difficult to prove
in island communities like Petersburg. The problem may be more
in the way the law is implemented than in the way it is written.

I support raising the penalties for first-time joyriding to a
Class C felony. We have a bill in the House Judiciary
Committee, House Bill 73 which can be amended to do so. I am
working on a new version of that legislation and will hear it in
the Committee on Monday, March 22.

Thanks again for writing.

Sincerely,

Representative
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February 29, 1988

Representative John Sund
Pouch V
Juneau, Alaska 99811

Dear Representative Sund:

A petition has been circulated by Petersburg residents calling
for the crime of Criminal Mischief in the Third Degree (a Class A
misdemeanor) (for vehicle theft) be increased to a felony offense
category.

The Petersburg Police Chief has advised the City Manager that the
District Attorney®"s office has been reluctant to charge persons
stealing cars in Petersburg with Theft in the Second Degree, a C
Felony, because one of the elements of that offense is that the
person taking the vehicle has the intent to deprive the owner of
the property indefinitely. In that Petersburg is on an island,
the District Attorney 3 office feels that proving that element
would be difficult or impossible and have elected to charge under
the criminal Mischief statutes. Unless there is damage done over
$500 to the vehicle taken, Criminal Mischief statutes require
that the person be charged with Criminal Mischief in the Third
Degree, an A Misdemeanor.

It seems somewhat incongruent that a person in Petersburg can
enter a home and take a $600 VCR and be later apprehended and
charged with Burglary in the Second Degree, a C Felony, and that
another person can take a $10,000 vehicle from the street or a
driveway and when apprehended only be charged with Criminal
Mischief in the Third Degree, an A Misdemeanor.

During 1987, registered owners repr *ed ten vehicles stolen and
the investigations into these thefts showed the registered owners
suffered a property damage loss totaling $481.30. These losses
did not include losses such as inconvenience to the owners such
as towing, etc. So far in 1988, the police department has had
three vehicles reported stolen and property damage has amounted
tc $15,771,72 which should result in one to two felony charges
due to the excessive damages.



Host other states classify auto theft as a felony and with the
increasing cost of vehicles and the inconvenience of such a loss,
it seems appropriate that the State of Alaska increase the
penalty and level of this offense so that it is consistent with
the theft of other valuable property.

Sincerely,

Doug Barber, Mayor
City of Petersburg
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February £6, 1988

Representat ive John Sund
P.O. Box V (MS-3100)
Juneau, Alaska 99811

Dear Representative Sund:

Enclosed please find copies of the petition that has been circulating
in Petersburg. The citizens of Petersburg would Ilike the Legislature
to change the Laws regarding Stolen Vehicles. He feel that a person
who steals a vehicle, be it an automobile, boat, or airplane; should
be prosecuted as having committed a Felony, rather than Criminal
Mischief. The fact that we? live on an island is immaterial, and
should not make a difference 1in the level of punishment ¥for stealing
a vehicle.

Only you, as our elected representative, can author a Bill to change
the Law. So we are formally requesting you to do this.

IT 1 can be of any assistance to you 1in doing this, please feel free
to contact me.

We still have petitions out, in Petersburg, but it appears that we
have 100-£ of the adult population in favor of the above change; AMD
we also have the endorsement of the Petersburg City Council.

enc:

cc: Governor Cowper
Senator Jones
Representative Taylor



We, the citisens of Petersburg, feel the need for a change from

"Joy-riding”™ to Grand Theft Auto, if a person steals a vehicle. We
feel that it is immaterial if we live on an island or not. It is a
case of taken someone ™s property without their permission and should
receive the penalty for their actions. IT the owners Jleave their key
in the ignition, that 1is between their 1insurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for a change from

"Joy-riding" to Grand Theft Auto, if a person steals a vehu e. We
feel that it is immaterial if "we live on an 1island or not. It is a
case of taken someone ™ property without their permission and should
receive the penalty for their actions. IT the owners leave their key
in the 1ignition, that 1is between their insurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the cibizens of Petersburg, feel the need for a change fronm

"Joy-riding"” to Brand Theft Auto, 1if a person steals a vehicle. We
feel that it 1is immaterial 1if we live on an island or not. It is a
case of taken someone ™ property without their permission and should
receive the penalty for their actions. IT the owners Ileave their Kkey
in the 1ignition, that 1is between theilr insurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for a change from

"Joy-riding" to Grand Theft AUto, if a person steals a vehicle. We
feel that it is immaterial if we live on an island or not. It is a
case of taken someone ™ property without their permission and should
receive the penalty for their actions. IT the owners Jleave their key
in the ignition, that 1is between their 1iInsurance company anJ
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for a change fronm

"Joy-riding"™ to Grand Theft Ffluto, 1f a person steals a vehicle. We
feel that it is immaterial 1if we live on an island or not. It is a
case of taken someone ™ property without their permission and should
receive the penalty for their actions. IT the owners Jleave their Kkey
in the 1ignition, that 1is between their 1insurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, Tfeel the need for a change from

"Joy-riding" to Grand Theft fluto, if a pe. jon steals a vehicle. We
feel that it 1is immaterial 1if we live on an island or not. It is a
case of taken someone ™ property without their permission and should
receive the penalty for their actions. I. the owners Jleave their Kkey
in the 1ignition, that 1is between their 1iInsurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for a change from

"Joy-riding"” to Grand Theft Auto, if a person steals a vehicle. We
feel that it is immaterial if we live on an 1island or not. It is a
case of taken someone ™ property without their permission and should
receive the penalty for their actions. IT the owners Jleave their Kkey
in the 1ignition, that 1iIs between theilr insurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for a c
"Joy-riding” to Grand Theft Onto, if a person steals
feel that it is immaterial 1if we Ilive on an 1island or

case of takfn&"someone ™ property without theilr permis
receive the penalty for their actions. IT the owners
in the 1ignition, t at is between their
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themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for « change from
"Joy-riding”™ to Grand Theft Auto, if a person steals a vehicle. We
feel that it 1is immaterial 1if we Live on an 1island or not. It iIs a
case of taken someone s property without their permission and should
receive the penalty for their actions. IT the owners Jleave their key
in the 1ignition, that 1is between their 1iInsurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, feel the need for a change from
"Joy-riding"” to Grand Theft Auto, if a person steals a vehicle. W2
feel that 1i1t- is i1mmaterial i1f we live on an

island or not. It is a
case of taken someone s property without their permission and should
receive the penalty for their actions. IT the owners leave their Kkey
in the 1ignition, that 1is between their insurance company and
themselves. The thief should be prosecuted as a car thief.
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We, the citizens of Petersburg, Tfeel the need for a change from

“"Joy-riding” to Grand Theft Auto, if a person steals a vehicle. We
feel that it is immaterial 1if we live on an island or not. It is a
case of tasomeone ™ property without their permission and should
receive the penalty for their actions. IT the owners leave their Kkey
in the 1ignition, that 1is between their insurance company and
themselves. The thief should be prosecuted as a car thief.
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