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MEMORANDUM

TO: Representative John Sund, Chairman*
House Judiciary Committee

FROM: Representative Mike Millexjj^

RE: House Bill 73 "An Act relating to the penalty for unauthorized
use of a motor vehicle"

DATE: 3/23/87

Attached are copies of departmental position papers, fiscal notes, 
letters of support and research information pertaining to HB 73.

As stated on the House Research Agency memor^ndun dated January 5, 

1987, there were 14,544 reported cases of automobile theft in Alaska 
between 1981 and 1985. Since the purchase of an automobile is often 
the second largest expenditure for an individual or family, I believe 
HB 73 warrants committee consideration. Therefore, I would like to 

formallv request a House Judiciary Committee hearing date be set for 
House Bill 73.



POSITION PAPER

HB 73

The Alaska Public Defender Agency and the Office of Public Advocacy are 
totally reactive agencies which provide representation to indigent 
persons when appointed by the court. These agencies do not make policy 
nor do they initiate litigation. Only proposed legislation with fiscal 
or program ramifications for these agencies can be said to have a direct 
agency impact. Thus, the Public Defender Agency and Office of Public 
Advocacy submit position papers for legislation which will affect these 
agencies fiscally or programatically or will require these agencies to 
litigate constitutional issues raised by the legislation.

Fiscal impact: X None See attached fiscal note ______

Program impact: __X  None See analysis b e l o w ______

Constitutional impact: ______ None See analysis below X

This bill will establish a mandatory minimum jail term of 60 days and a
mandatory fine of $500 for those convicted of the Class C felony of
Criminal Mischief in the Second Degree (Joyriding). Those convicted of 
misdemeanor Joyriding will be required to serve a mandatory minimum 30 
days in jail and pay a fine of at least $100.

This bill raises serious concerns in that it deprives a judge of 
sentencing discretion for first offenders charged with Class C felonies 
Currently there are no mandatory minimum or presumptive terms for those 
convicted of a Class C felony. To establish a mandatory minimum term of 
two months imprisonment for the Class C felony of Joyriding, one of the 
less serious Class C felonies, when such Class B and C felonies as 
Burglary in a Dwelling or Assault in the Third Degree have no mandatory 
minimum term will surely create sentencing inequities.

The misdemeanor mandatory imprisonment provision is similarly 
problematical in that it establishes a mandatory minimum term of 30 days 
for one convicted of a first Joyriding offense, while a person who is 
convicted of a third drunk driving offense .is required to serve 20 days
in jail. While a 30 day term of imprisonment may be appropriate for a
misdemeanor offender with a record of prior misdemeanor convictions or 
in other severe circumstances, it may not be necessary to achieve the 
sentencing goals set out by this legislature and the Supreme Court.

Regarding mandatory minimum fines, since these property offenses involve 
damage to the property of private persons, it might be better for a 
judge to order restitution to the victim rather than a fine payable to 
the state. With indigent clients who are unlikely to have s"bstantial 
resources for payment of fines and restitution, judges are often more 
likely to order restitution than a fine. Again, this is an area best 
left to the discretion of the judge.

Finally, the Code of Criminal Procedure and its attendant sentencing 
framework attempts to classify offenses and their sentencing ranges



based on their relative seriousness. Establishing mandatory minimums 
for individual offenses without reflection on the relative seriousness 
of all offenses may result in serious inequities and equal protection 
concerns.

ana Fabe. Director Datfe / /Dana Fabe, Director 
Public Defender Agency

— ___________________3 1 'Sl?7
Brant McGee, Director Date
Office of Public Advocacy

Commis£*tf»£r Garrey Pesk.a Date
Depar^m^nt of Administration



BILL NO: HB 73 DATE: 3/10/87

TITLE: "An Act relating to the
penalty for unauthorized use 
of a motor vehicle..."

CONTACT Barnes D. Vaden
Deputy Commissioenr

HB 73 adds mandatory minimums to AS 11.46.482 and AS 11.46.484.

It provides minimum sentences for AS 11.46.482(a)(4) and AS 11.46.484(a)(2). 
These changes could impact both District Attorneys and Public Defenders as more 
involved plea negotiations may be required due to these minimums. Further, 
this bill may have an impact on the Office of Public Advocacy which would 
represent juveniles charged with these offenses, and would most likely affect 
the Department of Corrections' institutional population in both state and 
contracted facilities.

This bill would have minimal impact on the enforcement Divisions of this 
agency. It may provide some deterrent to would be offenders.

The Department of Public Safety has no position on this bill which provides 
minimum (presumptive) sentences for these two offenses.

William R. Nix 
Acting Commissioner
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February 19, 1987

Senator Patrick Rodey 

1024 West 6th Ave 
Anchorage, AK 99501

Dear Senator,

CATRALA of ALASKA requests your able assistance in promoting House Bill //73, sub­
mitted by Representative Mike Miller. Car and Truck Renting and Leasing Associa­

tion of Alaska (CATRALA) consists of major renting and leasing firms and companies 

of related service.

House Bill #73, "an act relating to the penalty for unauthorized use of a motor 

vehicle", would certainly benefit our organization as well as the general public.
It's enactment would deter the criminal element from joy riding and torching vehicles. 

The expenses incurred by individuals as well as businesses warrant the enforcement of 

stiffer penalties other than the misdemeanor currently enforced.

Sincerely,

^ C o u r t l a n d  E. Marchant 
President - CATRALA

CEM/ks

cc: Mike Miller
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Mike Mil l e r  

House of 

R e p r e s e n t a t i v e s

P.O. Box V 

Juneau, Ak. 99311

Dear Mike,

I wish to support your H o u s e  bill 71. I am the A l a s k a  

fra n c h i s e  owner of T h r i f t y  Car Rental. Our o f f i c e  in 

Anc h o r a g e  has had the f o l l o w i n g  car thefts. T h e s e  were 

not rentals taken but, actual thefts car stolen off our lot.

De c ember my fence gate was broken and 4 cars were s t o l e n  and 

rec o v e r e d  as follows:

1986 Plymouth Reliant was r e c o v e r e d  in C a m p b e l l  C r e e k  with 

$1274 . 0 0  damages on D e c e m b e r  8.

1986 Plymouth Colt r e c o v e r e d  no damage on D e c e m b e r  26.

1987 Chrysler Fifth Av e n u e  rec o v e r e d  D e c e m b e r  19 this car had 

1800 miles was total loss b e c a u s e  the t h i e v e s  p o u r e d  g a s o l i n e  

on the car inside and then set it on fire.

1987 Chrysler Fifth A v e n u e  r e c o v e r e d  Janu a r y  2, 1987 car had

been involved in an a c c i d e n t  with 5 7 8 2 3 . 0 0  damages.

Total damages on all cars o v e r  § 27^0 0 0  .00^

The A n c h o r a g e  Police advise me there is a 18 yea r  old man in 

jail on other charges who c o n f e s s e d  to taking t h e  c ars but 

char g e s  will not be b r o u g h t  beca u s e  as the law now r e a d s  he 

would be turned lose by the judge as it would be c l a s s e d  as 

" Joy riding".

In January 1987 I had a 1985 O l d s m o b i l e  stolen f r o m  our car 

sales lot. We found the car and r e c o v e r e d  it at an a p a r t m e n t  

complex. The Police i n v e s t i g a t e d  and took finger prints, 

v e r ified with apartment m a n a g e r  who had been d r i v i n g  the 

car. However I am advi s e d  no char g e s  " probably" will 

be brought as " the DA p r o b a b l y  won't bring c h a r g e s  as the 

jails are full and the judge will let him go anyway. "
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Car Rental

There is a e p i d e m i c  of car s  b e i n g  st o l e n  both priv a t e  p a r t i e s  

and c o m m e r c i a l  v e h i c l e s  and the po l i c e  c a n ' t  do a n y t h i n g  to 

bring r e l i e f  to any of us. Some e x a m p l e s  of this are last 

May the C h e v y  dealer in Wasi l l a  had 14 stolen. A s t o r a g e  lot 

in A n c h o r a g e  had 11 stolen. The v e h i c l e s  wer e  rec o v e r e d  all 

wrecked. No one p r o s e c u t e d  even t h o u g h  t h e  thieves were known 

by the police.

The t h i e v e s  seem to follow the sam e  o p e r a t i n g  method.

They r e m o v e  the lice n s e  plate and r e p l a c e  it with a stolen 

t e m p o r a r y  card board plate like you see on new cars ( no 

record f i l e d  of this number in D e p a r t m e n t  of Motor V e h i c l e s  

files or on the computer) then no one ca n  c a t c h  them as long 

as they are not s t o p p e d  by po l i c e  for a violation.

Please s u p p o r t  HB 73 as p r o t e c t i o n  for all vehicle owners.

Thrifty Ca r  Rental
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T h e  J u d i c i a r y
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C o m m i t t e e  h a s  c o n s i d e r e d H B  73

"An A c t  r e l a t i n g  to  t h e  p e n a l t y  for u n a u t h o r i z e d  u s e  o f  a m o t o r  v e h i c l e . "

R E C O M M E N D S :

[ i / f  r e p l a c e  w i t h  C 3  1^13 ̂ 3  C C 3 u < 0 ______

[ ] a t t a c h e d  a m e n d m e n t ( s )

[ v/f d o  p a s s

[ ] d o  n o t  p a s s

[ ] no  r e c o m m e n d a t i o n

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s

[ ] a d d i t i o n a l  r e f e r r a l  t o  the

[ ] t h e  s a m e  t i t l e

[ a n e w  t i t l e

C o m m i t t e e

A D O P T S : [ ] l e t t e r  of  i n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E(s) 

[ f i s c a l  im p a c t

[ ] z e r o  fiscal n o t e

[ 3 z e r o  w i t h  a n a l y s i s

[ ] sa m e  as p r e v i o u s  f i s c a l  note

p u b l i s h e d  _________________________

[ ] s a m e  as p r e v i o u s  z e r o  fiscal

no t e  p u b l i s h e d  _________________

S I G N I N G  O T H E R  R E ONS:
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LEGISLATIVE AFFAIRS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

May, 1988

C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  

i n  t h i s  fil e .  T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t e S T A I R S  
d a t a b a s e  C M P R .  I n  o r d e r  t o  s a v e  s p a c e  c o p i e s  o f  m i n u t e s  

h a v e  n o t  b e e n  l e f t  i n  t h e  f i l e s .
M a r y  V a n  N i m w e g e n

H  • J o e - . 4 - / 2 . - ? 8
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Original sponsors: M i l l e r  and Zawacki
by  request

IN THE HOU SE BY THE J U D I C I A R Y  COMMITTEE

CS FOR HOUSE BILL NO. 73 (Judiciary)

IN THE LEGISLATURE OF THE STATE O F  A L A S K A  

F I F T EENTH LEGISL ATURE - S EC OND SESSION

A  BILL

For an A c t  entitled: "An Act amending the p e n a l t y  for the crime of c r i m i­

nal m i s chief  in the third d e g ree involving the theft 

of a p r o p elled vehicle."

BE IT ENACTED BY THE L E GISLA TURE OF THE STATE OF ALASKA:

* Section 1. AS 11.46.484 is amended b y  adding a n e w  s ubsec tion to

read:

(d) A  p e r s o n  convicted under (a)(2) of this sect ion w h o s e  c o n­

vict i o n  is not a felony under (c) of this s e c tion shall b e  sentenced 

to a m i n i m u m  term of imprisonment of not less than 72 hours and shall 

pay a fine of not less than $250 and restitution. The imposi tion or 

execution of sentence m a y  not be suspended and p r o b ation  m a y  not be 

g r ant ed except on condition that the m i n i m u m  imprisonment p r o vi ded in 

this subsection is served.

- 1 - CSHB 73(Jud)
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O r i ginal sponsor: T r a n s p o r t a t i o n  Committee 4/7/88

IN THE SENATE BY THE T R A N S P O R T A T I O N  COMMITTEE

CS FOR SENATE BILL NO. 497 (Transportation)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an Act entitled: "An Act a m e nding  the p e n a l t y  for the crime of c r i m i­

nal m i s c h i e f  in the third degree involving the theft 

of a p r o p e l l e d  vehicle."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 11,46.484 is a m e nded b y  adding a n e w  s ub section to 

read:

(d) A  person c o n v i c t e d  unde r (a)(2) of this section whose c o n­

vic t i o n  is not a f elony u n d e r  (c) of this section shall be sentenced 

to a m i n i m u m  term of imp ris o n m e n t  of not less than 72 hours and shall 

pay a fine of not less than $250 and restitution.

- 1 - CSSB 497 (Trsp)
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C h e n o w e t h
4 /8/88

O r i g i n a l  sponsor; T r a n s p o r t a t i o n  C o m m i t t e e

IN TH E S E NATE B Y  THITTRANSPeRT-A-TTON-COMMlTTEE

CS F O R  S ENATE B I L L  NO. 497 (Transportation) 

IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

F I F T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BILL

F o r  an A c t  entitled: "An A c t  a m e n d i n g  the p e n a l t y  for the c rime of crimi

of a p r o p e l l e d  v e h i c l e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  THE STATE OF ALASKA:

* S e c t i o n  1. A S  11.46.484 is a m e n d e d  b y  adding a n e w  s u b s e c t i o n  to 

read:

(d) A  p e r s o n  c o n v i c t e d  u n d e r  (a)(2) of this s e c t i o n  w h o s e  c o n­

v i c t i o n  is not a f e l o n y  u n d e r  (c) of this s e ctio n shall be s e n t e nced 

to a m i n i m u m  term of i m p r i s o n m e n t  of n o t  less than 72 hours and shall 

p a y  a fine of n o t  less than $250 and restitution. The i m p o s i t i o n  or 

e x e c u t i o n  of s e n t ence m a y  n o t  be s u s p e n d e d  and p r o b a t i o n  m a y  n o t  be 

g r a n t e d  except on c o n d i t i o n  that the m i n i m u m  impris o n m e n t  p r o v i d e d  in 

this s u b s e c t i o n  is served.

nal m i s c h i e f  in the third degree i n v o lving the theft

- 1 - CSSB 497 (Trsp)



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15 

Tc

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

WORK DRAFT WORK DRAFT w o rk  d r a f :

5 - 0 3 5 0 B  •' 
Chenow' ,< 
3/21/8

Or i g i n a l  sponsors: Miller and Zawacki
by request

IN T H E  H O U S E  BY THE J U D I C I A R Y  C OMMITTEE

CS FOR H O U S E  BILL NO. 73 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

FIFTEENTH L E G I S L A T U R E  - SECOND SESSION

A  BILL

F o r  an A c t  entitled: "An Act a m e nding the definition of c r i m i n a l  mischi ef

to acc omm o d a t e  air-^increase in the p e n a l t y  for the 

crime ^Ot t H e f t ^ o t - ^  propelled v e h i c l e . "

BE IT E N A C T E D  BY THE L E GISL ATURE O F  THE STATE OF ALASKA:

* S e c t i o n  1 . AS 11.46.482(a) is amended to read:

_(aj^ A _ person commits the crime of criminal m i s c h i e f  in the

V  s econd degree 'itf, h aving no right co do so or any r e a s o n a b l e  g r o u n d  to

b e l i e v e  the person has such a right,

(1) with intent to damage property of another, the person

damages property of anothe r in an amount of $500 or more;

(2) the p e rson tampers with an oil or gas p i p e l i n e  or

su p p o r t i n g  facility or an airplane or helicopter w i t h  r e c k l e s s  d i s r e­

gar d  for the risk of h a r m  to or loss of the property;

(3) the p erson  r e c k l e s s l y  creates a risk of d a m a g e  in an 

a mount exceeding $100,000 to p r o p e r t y  of another by the u s e  of widely 

dangerous means; or

(4) the p e r s o n  drives, t ows away, or t-e-kes the pr opelled

v e h i c l e  of another [AND THE V E H I C L E  OR ANY OTHER P R O P E R T Y  O F  ANOTHE R

IS D A MAGED  OR THE OWNER INCURS REASONABL E EXPENSES AS A  R E S U L T  OF THE 

LO S S  OF USE OF THE V E H ICLE IN A  T O T A L  AMOUNT OF $500 O R  M ORE] .

* Sec. 2. AS 11.46.484(a) is a m e n d e d  to read:

!]a7^N£ person commits the crime of criminal m i s c h i e f  in the third

d egree i f y  having no right to do so or any r e a s o n a b l e  g r o u n d  to be- 

'1-i-e-ve^'tne person has such a right

-1- C S H B  73 (Jud)
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1 (1) w i t h  intent to damage p r o per ty of another, the person

2 damages property of another in an amount of $50 or more but less than

3 $500;

i 4 (2) [THE PERS ON DRIVES, TOWS AWAY, OR TAKES THE PROPEL LED

5 V E H I C L E  OF ANOTHER;

6 (3)] having custody of a p r o p e l l e d  vehicle u n d e r  a w r i t t e n

7 agreement with the owner of the v e hicle that includes an a g r e e m e n t  to

8 r e t u r n  the vehicle to the owner at a specified time, the p e r s o n  k n o w­

g ingly retains or withholds p o s s e s s i o n  of the vehicle w i t h o u t  the

10 consent of the owner for so long a p eriod beyond the time s p e c i f i e d  as

11 to render the retention or p o s s e s s i o n  of the vehicle an u n r e a s o n a b l e

12 deviation from the agreement;

13 (3) [(A)] the person tampers w i t h  a fire p r o t e c t i o n  device

14 in a building that is a public place;

15 (A) [(5)] the p erson k n o w i n g l y  accesses a computer, computer

16 system, computer program, c o m puter network, or any part of a computer

17 s y s t e m  or network; or

18 (5) [(6)] the p erson uses a device to descramble an e l e c­

19 tronic signal that has been s c r a mbled to prevent u n a u t h o r i z e d  receipt

2 0 or viewing of the signal unless the device is used only to descramble

21 signals received directly from a sat ellite or unless the p e r s o n  owned

2 2 the device before September 18, 198A.

23 * Sec. 3. AS 11.A6.A8A(b) is a m e n d e d  to read:

24 (b) Criminal [EXCEPT AS P R O V I D E D  IN (c) OF THIS SECTION, C R I M­

2 5 INAL] mischief in the third degree is a class A  misdemeanor.

2 6 * Sec. A. AS ll.A6.A86(a) is a m e n d e d  to read:

27 (a) A  person commits the crime of criminal m i s c h i e f  in the

2 8 fourth  degree if, having no r ight to do so or any reasonable g r o u n d  to

29 b e l i e v e  the person has such a right, / ^ O  

CSHB 73 (Jud) -2-
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(1) with reckless d i s r egard for the risk of h a r m  to or loss

of the property or w i t h  intent to cause substantial i n c o n v e n i e n c e  to

another, the person tampers w i t h  p r o p e r t y  of another;

(2) with intent to damage p r o p e r t y  of another, the person

damages pr operty of another in an amount less than $50; or

(3) the p erson rides in a p r o p e l l e d  v e hicle k n o w i n g  it has 

been stolen or that it is b e i n g  u s e d  in v i o l a t i o n  of AS 11.46.- 

482(a)(4) [OR 11.46.484(a)(2)].

* Sec. 5. AS 11.46.484(c) is repealed.

-3- CSHB 73(Jud)
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O r i g i n a l  sponsors: Miller and Z a wa cki
By Request

IN T H E  HOUSE

CS FOR HOUSE BILL NO. 73 ( )

IN THE L EG ISLATURE O F  T H E  STATE OF A L A S K A  

FIFTEENTH L E G I S L A T U R E  - S ECON D SESSION

A  B I L L

F o r  an A c t  entitled: "An Act a m e n d i n g  the defini tion of the crime

criminal m i s c h i e f  and the penalty for the crime ■ 

theft of a p r o p e l l e d  v e h i cle."

BE IT E N A C T E D  BY THE LEGISLATURE OF T H E  STATE OF ALASKA:

* S e c t i o n  1. AS 11.46.482(a) is a m e n d e d  to read:

(a) A  person commits the cri me of criminal m i s c h i e f  in tl 

s econd degree if, having no right to do so or any rea sonable g r o u n d  1 

b e l i e v e  the person has such a right,

(1) with intent to d amage p r o p e r t y  of another, the perse 

damages p r o perty of another in an a moun t of $500 or more;

(2) the person tampers w i t h  an oil or gas p i p e l i n e  c 

s upporting facility or an airp lane or h e l i c o p t e r  w i t h  r eckless disre 

gard for the risk of harm to or loss of the property;

(3) the person r e c k l e s s l y  creates a risk of d amage in a 

amount exceeding $100,000 to p r o p e r t y  of another  by the u s e  of widel 

dangerous means; or -— ----

2 3  j
ii

24

2 5

2 6

2 7

2 8  

2 9 :

(4) /the person d r i v e s , \ t o w s  away, or takes the propelle

v e h i c l e  of another with the intent/^to deprive the other p e r s o n  of th
— .

use of that vehicle temporarily', and the v e hicle or any other proper: 

of another is damaged or the owner incurs reasonabl e expenses as 

result  of the loss of use of the v e h i c l e  in a total^ammxqt of $500 c

m o r e .

* Sec. 2. AS 1 1.46.482 is amended by addinfe a n e w  subsect-pf. to read:

(c) A person convicted under (a)(4) of This section shall r

-1 -  CSHB 73( )
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s e n t e n c e d  to a m i n i m u m  term of imprisonment of not less than 30 da 

a n d  shall pay a fine of not less than $500 and restitution.

* Sec. 3. AS 11.46.484(a) is a m e n d e d  to read:

(a) A  person commits the crime of criminal m i s c h i e f  in the thi 

d e g r e e  if, having no right to do so or any r eason able g r o u n d  to bt 

l i e v e  the person has such a right

(1) w i t h  intent to damage property of another, the pers 

d a m a g e s  property of another in an amount of $50 or more but less th; 

$500;

(2) the p e r s o n  drives, tows away, or: takes the propellt 

v e h i c l e  of another w i t h  the i n tent to deprive the other p e r s o n  of t? 

u s e  of that vehicle t e m p o r a r i l y ;

(3) having c u s tody of a p r o p elle d vehicl e u nde r a writte 

a g r e e m e n t  with the owner of the v e h i c l e  that includes an agreement t 

r e t u r n  the vehicle to the o wner  at a specified time, the p e r s o n  knov 

i n g l y  retains or withh o l d s  p o s s e s s i o n  of the vehicle w i thout th 

c o n s e n t  of the owner for so long a p eri od beyond the time specified a 

to r e n d e r  the retention or p o s s e s s i o n  of the vehicle an u nreas onabl 

d e v i a t i o n  from the agreement;

(4) the person tampers w i t h  a fire p r otection device in 

b u i l d i n g  that is a public place;

(5) the pe rson k n o w i n g l y  accesses a computer, compute 

system, computer program, c o m puter network, cr any part of a compute 

s y s t e m  or network; or

(6) the p e rson  uses a device to descramble an electroni 

si g n a l  that has been scramb led to prevent unauthorized receipt o 

v i e w i n g  of the signal unless the device is used only to descrambl- 

si gnals received directly from a satellite or unless the person owne 

the device before September 18, 1?c.A.

CSHB 73( ) -2-
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* Sec. 4. AS 11.46.484 is amended by a d d i n g  n e w  s ubsections to read:

(d) A  p e r s o n  convicted under (a)V2) of this sect ion shall b

sentenced to a m i n i m u m  term of i m p r i s o n m e n t  of not less than 10 da) 

and shall pay a fine of not less than $100 and restitution.

(e) A  p e r s o n  sentenced under (c) of this sectioi^^fialTNje sen 

t enced to a m i n i m u m  term of imprisonme nt of not ldss than 30 days an 

shall p a y  a fine of not less than $500 and r e s t i t u t e

-3- CSHB 73( • )



I n t r o d u c e d :  1 / 2 3 / 8 7
R e f e r r e d :  J u d i c i a r y  and
Fi n a n c e

1 IN T H E  H O U S E  B Y  M I L L E R  B Y  R E Q U E S T

2 H O U S E  B I L L  NO. 73

3 IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

4 F I F T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A B I L L

6 F o r  an  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to the p e n a l t y  f o r  u n a u t h o r i s e d  use

7 of a m o t o r  v e h i c l e . "

8 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  A L A S K A :

9 * S e c t i o n  1. AS  1 1 . 4 6 . 4 8 2  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to

10 read:

11 (c) A p e r s o n  c o n v i c t e d  u n d e r  (a)(4) of this s e c t i o n  s h a l l  be

L2 s e n t e n c e d  to a m i n i m u m  t e r m  of i m p r i s o n m e n t  of  n ot less t h a n  60 days

13 a nd s h all p a y  a fine of not less t h a n  $500.

14 * Sec. 2. A S  1 1 . 4 6 . 4 8 4  is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

15 (d) A  p e r s o n  c o n v i c t e d  u n d e r  (a)(2) of this s e c t i o n  sh  \11 be

16 s e n t e n c e d  to a m i n i m u m  ter m  of i m p r i s o n m e n t  of  not less t h a n  30 days

17 an d  shall p a y  a fine of not less t h a n  $ 1 0 0  e x c e p t  that a p e r s o n

18 s e n t e n c e d  u n d e r  (c) of this s e c t i o n  s h a l l  be s e n t e n c e d  to a m i n i m u m

19 t e r m  of i m p r i s o n m e n t  of n ot less t h a n  60 d a y s  and s h a l l  p a y  a fine of

20 not less t h a n  $500.

^  :
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M E M O R A N D U M March 25, 1988

SUBJECT: A m e n d m e n t  of the j o y r i d i n g  statutes
(AS 11.46.482 and 11.46.484 (CSHB 73 (J u d ) )

TO: R e p r e sentative  I te^^r u e n b e r g

FROM: J a c k  Chenow/zrfPy
L e g i s l a t i v e  Goi/isel

You h a v e  a sked w h e t h e r u r n e  draft of C S H B  73 ( J u d i c i a r y ) - -  ̂
e lim i n a ting a d i s t i n c t i o n  drawn as to cri me of criminal m i s­
chief for joyriding, thereby requiring that all joyriding 
convictions be t r eated as felonies--runs afoul of due p r o­
cess requirements. The due process concerns are those c o n­
sidered by the A l a s k a  Supreme Court in Speidel v. S t a t e , 460 
P . 2d 77 (Alaska, 1969), and Alex v. S t a t e , 484 P . 2d 677 
( A l a s k a , '1971), g e n e r a l l y  concluding that to convict a p e r­
son of a felony for simple negligent failure to act, w i t h o u t  
proof of cri minal intent, deprives the p e r s o n  of due process 
of law. Your  concern apparently arises out of the absence 
in the r e vised statute of any requirement of c u l p a b i l i t y  
applicable to the specific crime: AS 11.46.482(a)(4), as
amended, is n o t  accomp a n i e d  by a p r e s c r i b e d  culpable m e n t a l  
s t a t e .

Existin g law distinguishes between " a g g r a v a t e d  joyrid i n g , "  a 
class C felony, and "joyriding," a class A  misde meanor. The 
distinct ion is b a s e d  on whether "the v e h i c l e  [taken] or any 
other p r o p e r t y  of another is damaged, or the owner incurs 
reasonab le expenses as a result of the loss of use of the 
vehicle  in a total amount of $500 or m o r e . "  If there is 
loss of $500 or more, the charge p r o p e r l y  b r o u g h t  is c r i m i­
nal m i s c h i e f  in the second degree, a class C felony.

CSHB 73 (Judiciary) proposes to delete the d i s t i n c t i o n  and 
make eac h instance of joyriding a class C felony.

Joyriding is d i s t i n guishable  from theft: p r o s e c u t i o n  or
conviction for theft presumes the a b i l i t y  to show that the 
defendant ac ted w i t h  intent to deprive the v e h i c l e’s owner 
of the v e h i c l e  for an extended period o r  to a p p r o p r i a t e  the
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vehicle to himself; m u c h  like its now-re p e a l e d  predecessor, 
former A S  28.35.010(a), a joyriding p r o s e c u t i o n  contemplates 
proof of a n  intent " t e m p o r a r i l y  to deprive the uwner of p o s­
session o f  the v ehicle."

The gener al requirements of culpability a p p l i c a b l e  to the 
criminal law are set out in AS 11.81,600. Generally, to 
sustain the prosecution, p r o o f  of a culpable m e n t a l  state 
must be satisfied. T h e r e  are exceptions (AS 11.81.600(b)), 
one of w h i c h  directs that "no culpable m e n t a l  state m u s t  be 
proved if the d e scription of the offense does n o t  specify a 
culpable m e n t a l  state a n d  the offense is d e s i g n a t e d  as one 
of 'strict liability.'" T h e  commentary to current AS 11.- 
46.482(a)(4) concludes that felony j o y r iding u nder current 
law is a crime in w h i c h  the offense may b e  desig nated as one 
of "strict liability":

[T]his amendment [i.e. HCS CSSB 511, e n a c t e d  as ch.
102, S L A  1980] c l a r i fies that strict liability is i m­
posed on the d e f e nda nt as to the e l e m e n t  of causing 
damage to the car or expenses for the owner and allows 
the element of d a m a g e  to be satisfied by any damage to 
p r o p e r t y  of another a n d  not only d a m a g e  to the p r o­
pel l e d  vehicle. Thus, the defendant w h o  takes a p r o­
pel l e d  vehicle of a n o t h e r  and damages p r o p e r t y  of 
another in an amount exceeding $500 w i t h  the vehicle 
commits a class C felony.

House J o u rnal Supplement #79, May 28, 1980, at p. 11.

CSHB 73 (Judiciary) elimi n a t e s  the distinction b a s e d  on the 
element of damage.

Eliminating the d i stinction  in the definition of the crime 
based on the amount of d a mage and redefining joy riding as a 
felony does not, in m y  judgment, raise so sub stantial a due
process o b j e c t i o n  as to inv al i d a t e  the bill.

*

Even w i t h  the proposed a m e n d m e n t  eliminating the "strict 
liability" requirements, it appears to me that, under 
AS 11.46.482(a)(4), the p r o s e c u t i o n  bears the burden of 
proving the defendant e n g a g e d  in the p r o s c r i b e d  conduct 
knowingly" (AS 11.81.610(b)(1)), that is, of showing that, 

w i t h  respe ct to the conduct, the defendant k n e w  that the 
conduct w o u l d  temporarily dep rive the v e h i c l e  owner of use 
of the p r o p e l l e d  vehicle (AS 11.81.900(2)). The exception- 
ary language appearing in the definition of each class of
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the crime of criminal m i s c h i e f  ("having no right to do so or 
any reasonable g r o u n d  to b e l i e v e  the person has such a 
right") c i r cums cribe that k n o w l e d g e  requirement. Since, 
u n d e r  AS 11.81.610(c), "[i]f a cting knowingly suffices to 
establish an element [of an offense], an element is also 
established if a person acts intentionally," the p ros ecution 
m a y  also p r o p e r l y  prove that the defendant acted "with a 
conscious o b j e cti ve of caus ing that result [i.e., of t e m p o­
rarily depriving the v e h i c l e  owner of use of the vehicle]."

Th rough all of this, there m a y  be a serious question that 
the application of the principles  of criminal culpability to 
the so-called j o y r i d i n g  statutes (current AS 11.46.482(a)(4) 
and AS 11.46.484(a)(2)) is v i o l a t i v e  of the A l e x  decision. 
For the reasons I have suggested, I do not see the o b j e c­
tion. The crim i n a l  code pro vis i o n s  cited appear to provide 
some guidance to meet the due process cautions addressed in 
that decision and to give direction on the point of h o w  the 
prosecution m a y  m e e t  the b u r d e n  of proof on the question of 
criminal intent. But even if there is a due process p r o b­
lem, I do not  see that the q u e s t i o n  arises out of the p r o­
posed language of the amend ment of CSHB 73 ( J u d i c i a r y ) . 
Rather, it m a y  be a p r o b l e m  that already exists, and, in­
deed, may h a v e  existed since the revision of the Criminal 
Code in 1978.

I trust this is responsive to your concerns.

JBC:bb 
b 4/051
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This bill would establish 5 10-day minijiium jail 
tt in for first offenders charged with misdemeanor 
joyriding and a 30-day miiiinurn for felony_ 
joyriding which encompasses a second joyriding 
offense or joyriding involving damage of over 
$500 to the vehicle. Virtually none of our 
joyriding cases go to tricl at the,present time. 
However, persons'with no frior criminal record 
who face a mandatory 10 days in jail will almost 
•certainly elecc to go to irial, These new 
mandatory minimums could result in hundreds of 
new jury trials each year and would require 
Public Oefender representation,in most cases.
Jury trials are extremely time'consuming .in both 
preparation and execution. The Juneau office is 
already, in a precarious pcsition with just one 
clerical person to provide support to three 
attorneys and an investigctor. Addition of an 
attorney will mandate a second clerical person.

' l  .This Clerk/Typist, III would provide; clerical and 
paralegal;.support services to -.he additional 
■attorneyand also assist in the support needs of 
the three other attorneys and the investigator in 

. the Juneau office. '
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This bill would establish a 10-day minimum jail 
term for first offenders charged with misdemeanor 

joyriding and a 30-day minimum for felony 
joyriding which encompasses a second joyriding 
offense or joyriding involving damage of over 

$500 to the vehicle. Virtually none of our 
joyriding cases go to trial at the present time. 

However, persons with no prior criminal record 

who face a mandatory 10 days in jai.l will almost 

- certainly elect to go to trial. These new 

mandatory minimums could result in hundreds of 
new jury trials each .year and would require 
Puotic Defender representation in most cases.

Jury trials are extremely time consuming in both 

", preparation and execution. This additional 

burden will necessitate addition of an Attorney 
III who would cover Third Judicial District 
joyriding cases including Anchorage, Palmer, 

Kenai, Seward, Homer, Kodiak, Glennallen and 

smaller-localities..1
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Justifica tion
;This bill would establish a 10-day^minimum jail 

term for first offenders charged with misdemeanor 

joyriding and a 30-day minimum for .felony .

Ijoyriding which encompasses a second joyriding 
offense or joyriding involving damage of over 

$500 t o’the vehicle.. Virtually none of our 
.joyriding cases go to trial at thevpresent time. 
However,"persons with no prior criminal record 
who face a mandatory 10 days in jail will almost 

certainly elect to go to trial. These new 
mandatory firiniinuins could result in-hundreds.of 

. new jury:trials each year and would require 
Public Defender representation in most cases.
Jury trials■:are extremely time consuming in both 

preparation and execution. This Clerk/Typist III 

i^would provide clerical and support'services to 

1 the additional attorney and also assist the 
Palmeriand Kenai staff in meeting the support
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lhTs bill would establish a 10-day minimum jail 

tern fo~ first offenders charged with misdemeanor 
joyndiig and a 30-day minimum for felony 
joyridiig which encompasses a second joyriding 

offense or joyriding involving damage of over 

$500 to the vehicle. Virtually none of our 
joyridiiq cases go to trial at the present time. 

However, persons with no p'’ior criminal record 

who facs a mandatory 10 days in jail will almost 

cer:ainly elect to go to trial. These new 
• nanJato’y minimums could result in hundreds of 

new jur/ trials each year and would require 
Public'defender representation in most cases.

Our/ trials are extremely time consuming in both 
preparation and execution. This additional 
burden -/ill necessitate addition of an Attorney 

IIT who would cover Fourth Judicial District 

joy-idtig cases including Fairbanks and smaller 

localities .1 -
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FISCAL NOTE

Revision Date: fiTT— a -t     Aeencv Afffyn»H• Department of Corrections
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Sponsor: RPp M i l l e r  & Z aw ack i ______  Com ponents: ______________________________
Requestor:.

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

O P ER A TIN G F Y  88 F Y  89 F Y  90 F Y  91 F Y  92 F Y  93
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIM S
MISCELLANEOUS

135.0 135.0 135.0 135.0 n s . o

T O T A L  O P ER A TIN G -0- 135.0 135.0 135.0 135.0 135.0

C A P IT A L -0- -0- -0- -0- -0- -0-

R E V E N U E -0- -0- -0- -0- -0- -0-

F U N D IN G : (Thousands of Dollars)

GENERAL FUND 
FED ERA L FUNDS 
OTHER 
TO TA L

-0- 135.0 135.0 135.0 135.0 135.0

-0- 1 3 6 .0 35.0 n o 135.0 13b.  U

POSITIONS:

FULL-TIM E
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0- -0-

A N A L Y S IS  : (Attach a separate page if necessary)

fz* •
Susan E. Knighton,^Director 

Prepared by: •—  --------------
Division : A d m i n i s t r a t i v e  S e r v i c e s

465-3376
Phone: ____________
Da(P. 4-22-88D a ( e : .

~ ^  c . N t'v  a jQ lB v
; S u s a n  H u m p h r e v - B a r n e t t  f  D ate: 4-22-88Approved by Commissioner 

Agency : D e p a r t m e n t  of C o r r e c t i o n s

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

] 2 page —i— of —



CONTINUATION

CSHB 73 (Jud)

ANALYSIS

This fiscal note is based upon data contained in the House Research 
report entitled, "Motor Vehicle Thefts in Alaska."

There are approximately 3,000 motor vehicle thefts in Alaska each year. 
This note assumes that 50% of these thefts can be defined as joy-riding.

3000 X 3 days X $30.00 soft bed costs in Anchorage X 50% = $135,000 
3000 X 3 days X $47.50 soft bed costs statewide X 50% = $213,750
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This fiscal note is based upon data contained in the House Research 
report entitled, "Motor Vehicle Thefts in Alaska."

There are approximately 3,000 motor vehicle thefts in Alaska each 
year. This note assumes that 50% of these thefts can be defined as 
joy-riding.

3000 X 3 days X $30.00 soft bed costs in Anchorage = $270,000 
3000 X 3 days X $47.50 soft bed costs statewide = $427,500
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STEVE COWPER, GOVERNO

900 W. 5TH AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-209C 
PHONE: (907) 279-7541

April 7, 1988

Representative John Sand 
House of Representatives 
P.O. Box V
Juneau, Alaska 99811 

RE: CS HB 73

Dear Representative Sund:

I have received your request for my comments on CS HB 73 which establishes 
mandatory minimum jail time for the offense of joyriding.

This bill does essentially two things on the issue of penalties. First, 
joyriders will be required to serve a mandatory minimum jail term of 10 
days, even if they have no prior criminal record whatsoever. Second, where 

the current code has already aggravated a joyriding offense to felony 

status due to the amount of damage to the car or the fact that it. is a 
second offense, an offender will now be required to serve 30 days of 
imprisonment as a mandatory minimum. Both of these changes present serious 
concerns.

Ten-da.y mandatory minimum for first offense joyriding.

Adoption of a mandatory minimum jail term for persons who joyride, 
regardless of whether they have any prior record, creates several 

anomalies. First, persons who take a vehicle temporarily with no intent to 
steal it permanently will be punished more harshly than persons who commit 
much more serious misdemeanor or felony offenses. A first offender of any 
kind who joyrides a car and returns it the same day will be required to 
spend 10 days in jail regardless of the circumstances of his case, while an 
offender who is charged with a first offense felony burglary or felony 
theft of a vehicle has no required mandatory minimum jail time. Even 
within the misdemeanor context, a first offender who uses a car without 
permission and returns it the same day will receive over three times the 
mandatory minimum sentence of a first offense drunk driver.

Second, given the fact that many joyriders are teens who use a car of a 
friend or relative without permission, injustices may result from adoption 
of this type of sentencing scheme. Once the police have been called 
.regarding a missing vehicle, friends or relatives may not be able to stop 
charges being filed. As I have stated in other contexts, the criminal code 

was carefully designed to present a rational sentencing scheme where more 
serious offenders are punished more severely. Creation of mandatory 
minimum jail terms for specific types of offenses without careful review of



the context of the entire code can destroy the rational sentencing scheme 

which was the purpose of the code.

It should be noted that this bill may fill our jails with the wrong types 

of people. Persons who joyride tend to be young, and although they may be 
displaying extremely poor judgment, they are not hardened criminals. To 

fill our jails with this class of persons may create overcrowding problems 
which result in the release of the wrong offenders or does damage to the 
young offender who is placed in prison with more hardened offenders.

It should also be noted that joyriding cases rarely go to trial at this 
time. If mandatory minimum jail terms of 10 days are required for all 
misdemeanor joyriding cases, virtually all of these cases will go to trial 

since this is an extremely lengthy sentence within the context of the 
misdemeanor code. Already, higher numbers of drunk driving charges are 

going to trial even though those cases only involve a 72-hour mandatory 
minimum on a first offense. Increased trials will involve not only 

additional Public Defender and District Attorney time, but judicial time 
and the cost of juries and bailiffs.

Finally, it should be noted that the current statutory provisions already 
provide serious deterrents for persons who would joyride repeatedly. A.S. 

11.46.484(c) provides that a person who commits the offense of joyriding a 
second time within seven years can be charged with a Class C felony. This 
recently adoDted provision should provide adequate deterrence for repeat 
offenders, particularly since a person on his third offense would be 

subject to a presumptive two-year jail term under the presumptive 
sentencing provisions.

Thirty-day mandatory minimum jail term for felony joyriding.

The current code provisions on joyriding already require a Class C felony 
charge if a person joyrides and damages a vehicle in an amount of $500 or 
more or joyrides a second time within seven years. Elevation of a 

joyriding offense to felony status already provides adequate deterrence and 

punishment to offenders, since a felony conviction involves numerous 
collateral consequences including an inability to vote, an inability to 
carry firearms and the stigma of being branded a convicted felon. These 

consequences are in addition to any jail time which may be imposed by the 
court.

This bill adds a mandatory minimum period of 30 days in jail. Again, this 
would require first offender felony joyriders to serve substantial jail 
time for this offense when other first felony offenders charged with Class 
C and B burglaries, assaults, and thefts have no mandatory minimum of jail 
time even if they have prior misdemeanor records. Again, before this 
action is taken to create a mandatory minimum for a certain Class B or C 

felony offense, the entire code should be reviewed to ensure that the 
sentencing scheme is just and equitable. Requiring persons to do 30 days 
of jail time on a first offense felony joyriding may fill the jails with 
the wrong people.

In summary, recent amendments to the code have already provided a 
significant deterrent to persons who joyride more than once. They are



charged with a feiony. Persons who cause substantial damage to a vehicle 
while they are joyriding are already charged with a felony under current 
code provisions. Adoption of the mandatory minimum provisions in this bill 
would be a serious mistake, in my opinion. It will also be extremely 
costly to the state.

Thank you for requesting my input on this bill. If I may be of any further 
assistance, please do not hesitate to contact me.

Very truly yours,

Dana Fabe 
Public Defender

DF:sh
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AN ACT

R evising che c r i m i n a l  laws o f  Che scace; c h a n g i n g  Rule 35 of che 
A l a s k a  S u p r e m e  C o u r c ' s  R u l e s  o f  Criminal P r o c e d u r e ;  an d  p r o­
viding for an e f f e c d v e  daCe.

BE IT ENACTED BY THE LEGISLATURE O F THE STATE OF ALASKA:

*  S e c t i o n  1. A S  11 is a m e n d e d  b y  ad d i n g  a n e w  c h a pCer to 
read:

C H A P T E R  16. P A R T I E S  TO CRIME.

Sec. 11.16. 1 0 0 .  L E G A L  A C C O U N T A B I L I T Y  B A S E D  UPON 
C ONDUCT. A  p e r s o n  Is g u l l c y  o f  an o f f e n s e  if lc is ccm- 
m i c c e d  b y  hi s  o w n  c o n d u c t  o r  b y  the c o n d u c t  o f  another 
pe r s o n  f o r  w h i c h  h e  is l e g a l l y  a c c o u n t a b l e  u n d e r  sec. 110 
of this c h a p t e r ,  o r  b y  both.

Sec. 11.16. 1 1 0 .  L E G A L  A C C O U N T A B I L I T Y  B A S E D  UPON THE 
C O N D U C T  O F  A N O T H E R :  C O M P L I C I T Y .  A  p e r s o n  la legally
a c c o u n t a b l e  for the c o n d u c t  o f  a n o t h e r  p e r s o n  constituting 
an o f f e n s e  if

(1) h e  is m a d e  l e g a l l y  a c c o u n t a b l e  by a pro v i­
sion of l a w  d e f i n i n g  the offense;

(2) w i t h  in t e n t  to p r o m o t e  o r  f a c i l i t a t e  the 
c o m m i s s i o n  o f  the offense,

(A) he s o l i c i t s  the o t h e r  p e r s o n  to commit 
the o f f e n s e ;  or

(B) he aids o r  a b ets the o t h e r  person in 
p l a n n i n g  o r  c o m m i t t i n g  th e  offense; o r

(3) a c t i n g  w i t h  the c u l p a b l e  m e n t a l  st. te that 
Is s u f f i c i e n t  for the c o m m i s s i o n  o f  the offe n s e ,  Lie causes 
an i n n o c e n t  p e r s o n  o r  a p e r s o n  w h o  lacks c r i m i n a l  respon­
sib i l i t y  to e n g a g e  in the p r o s c r i b e d  cond u c t .
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ChoPter 35, Miscellaneous P rovisions-

^  ^  P m o e r ty  Rights <§$ 28.35.015 -  28.35.026)
l»r t ,Vnf „ S K te d ;  Implied Consent (§§ 28.35.030 -  28.35.038)

* w'h,le Driving (§§ 28.35.040. 28.35.045)
S 7 « g 2 M 5.050  -  28.35.130)

M o t o r  V e h i c l e s  § 28.35.024
- jg 01®

2 ^ - > d Accidents (55°28.35.050 -  28.35.130) 
(S§ 28.35.135 -  28.35.245)

|  ^ u S ' 0frenSeS<§§ 28':

Article 1. O ffenses I n v o lv in g  P rop erty  R igh ts.
Section
24. Renting a motor vehicle 
26. Failure to return rental vehicle

*y

98 35010. D riv ing a vehicle without owner’s  consent. 
^  £ 21 ch 166 SLA 1978. For current law, see AS 11.46.484.]

28 35.015- T am pering  w ith  or d a m a g in g  a v eh ic le . A per- 
ailhout the right to do so, m ay not tamper with a vehicle, se 

^  Set a vehicle in motion, or damage a part 
f ^ , c l c .  (§ 5 ch 241 SLA 1976)

_ 28.35.015. T am pering  w u n  o r  aa m a g u ig  a v e m u c , n  per-
v'llhout the right to do so, m ay  not tamper with a vehicle, set or 

*** . ^  Set a vehicle in motion, or damage a part or component of
f S e .  (§ 5 ch 241 SLA 1976)

f - j i . t i . f l  references. — 7A Am, Jur. Validity and construction of statute 
Automobiles and Highway Traffic, making it  a criminal offense to "tamper" 

mXU  355- w' ^  m0t0T vehicle or contents, or to
C  A CJ.S., Motor Vehicles, § 673. obscure registration plates, 57 ALR3d 606.
r u t  constitutes offense of "tampering”

-motor vehicle" or contents, 42
AJCM 624.

Stc. 28.35.020. Conviction in larceny prosecution. [Repealed, § 21 

d  166 SLA 1978.]

f*c. 28.35.024. R en tin g  a m o to r  v eh ic le , (a) A person may not 
r*nl a motor vehicle to a person u n less the person renting the vehicle 
to properly licensed under this title or, i f  a nonresident, the person is 
properly licensed under the laws o f the jurisdiction of a person’s resi­
dence.

(b) A person may not rent a motor vehicle until the person has 
bupected the license of the person to w h im  the vehicle is to be rented, 
and has verified the identification o f  the licensee.

(c) Every person renting a motor veh icL  shall keep a record of the 
registration number of the vehicle rented, the name, address and 
bcense number of the person to whom the vehicle is rented, and the 
Ante and place when and where the license of the intended driver was 
iwued. The record shall be open to inspection by a peace officer or 
employee of the department acting in  an official capacity.

(d) Every person renting a motor vehicle shall comply w ith the 
financial responsibility requirem ents o f th is title.



1.080 $

i 9, ch.

*

— For 
•HB 34 
tm al, p.

I )
dence 
.ion of

:e false 
- certi-

•king of

ain tires

officer

w. regu- 
:ances

§ 28.85.010 Motor V ehicles § 28.35.010

See. 28.35.010. Driving a vehicle without ow ner’s consent 
[R epealed effective January 1, 1980]. (a) A person who drives, tows 
away, or takes a vehicle not his own without the consent o f the owner, 
with intent temporarily to deprive the owner o f possession of the vehicle, 
or a person who is a party or accessory to or an accomplice in the driving 
or unauthorized taking is guilty of a misdemeanor, and upon conviction 
is punishable by imprisonment for not less than 30 days nor more than 
one year, and by a fine of not less than $100 nor more than $1,000. Upon 
a conviction for a second or subsequent offense, the offender may be 
charged with a felony, and if so charged and convicted, is punishable 
by imprisonment for not more than three years, or by a fine of not more 
than $5,000. The court may, upon conviction o f a second or subsequent 
violation o f this section, suspend the offender’s license to drive a motor 
vehicle for a period of not to exceed three years. The consent o f the 
owner c f  a vehicle to its driving, towing away, or taking shall not be 
presumed or implied because of the owner's consent on previous 
occasions to the driving, towing away or taking o f the vehicle by the 
same or a different person.

(b) Repealed by § 20 ch 241 SLA 1976.
(c) The word “person” as used in this section does not include a United 

States marshal or his deputy, a state policeman, or any other peace 
officer who drives, tows away, or otherwise takes a vehicle with 
authority under law to do so.

(d) When a minor is accused of violations under this section he may 
be charged, prosecuted, and sentenced in the sam e manner as an adult, 
except that a parent, guardian or legal custodian shall be present at all 
proceedings against the minor. (§ 50-5-1 ACLA 1949; am § l c h l 0 3 S L A  
1953; am § 1 ch 42 SLA 1955; am § 2 ch 116 SLA 1965; am § 1 ch 87 
SLA 1967; am § 1 ch 114 SLA 1968; am § 20 ch 241 SLA 1976)

R evisor's note. — HB 44 (ch. 114, SLA 
1968), amending AS 28.35.010(a), was 
introduced during the F irst Session (1967) 
o f the F ifth Legislature, but did not pass 
until the Second Session. Through 
oversight it w as not amended before 
passage to reflect the 1967 amendment to 
the same subsection. I t seems apparent 
th a t it was not the legislative intent, 
through passage of HB 44 in its original 
form, to nullify the 1967 amendment

Cross .'eferences. — For additional 
definition of "vehicle,’' see AS 28.35.260. As 
to jurisdiction of minor accused of violating 
traffic laws or regulations, see AS 
47.10.010(b). See AS 11.46.480 through 
11.46.486, effective January 1, 1980, 
relating to criminal mischief.

Section repealed effective January  1, 
1980. — Section 21, ch. 166, SLA 1978,

repeals this section, effective January 1, 
1980.

E ffect o f am endm ent. — The 1976 
amendment, repealed subsection (b), which 
defined the word "vehicle" as used in this 
section.

This section abolishes any distinction 
between princip le and accomplice. Notar 
v. State, Sup. C t  Op. No. 1655 (File Nos. 
3306, 8307), 580 P.2d 699 (1978).

Evidence suffic ien t to  enable ju ry  to 
find tha t defendan ts acted w ithout 
consent o f ow ner o f vehicle. — See Notar 
v. State, Sup. C t  Op. No. 1655 (File No6. 
3306, 3307), 580 P.2d 699 (1978).

Cited in Parish  v. S tate, Sup. C t  Op. No. 
657 (File No. 1180), 477 P.2d 1005 (1970).
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I

e v i d e n c e  o f f e r e d  by the d e f e n d a n t  regarding ^

• c o m p l a i n i n g  w i t n e s s  la r e levant, and that tt«

:e e v i d e n c e  o f f e r e d  Is n o t  o u t w e i g h e d  by th,
h a*

•Is8 I o n  w i l l  c r e a t e  undue prejudice, confualoa 

a n t e d  i n v a s i o n  o f  the p r i v a c y  o f  che c o o p l a j , ^  

all m a k e  an o r d e r  s t a t i n g  w h a t  evidence t n j ^
• t u r e  o f  the q u e s t i o n s  w h i c h  shall be permitted 

n  o f f e r  e v i d e n c e  u n d e r  t h e  o r d e r  o f  the court

0 Is a m e n d e d  to read:

U N L A W F U L  O R  R I O T O U S  ASSEMBLY. Where six ( y ^

her a r m e d  o r  not, a r e  [ U N L A W F U L L Y  OR) rlotoual
* 1*

J u d g e ,  m a g i s t r a t e ,  peace officer, or the chief

1 c i ty, town, village, o r  s e t t l e m e n t  shall go a 

. o r  as n e a r  to t h e m  as h e  can w i t h  safety, 4^  

use o f  the s t a t e  to disperse.

) la a m e n d e d  to read: 1

E N F O R C E M E N T  O F  R E G U L A T I O N S .  Th e  Department of 

c h i e f  o f  e a c h  c i t y  fire d e p a r t m e n t  and their 

I ves in t h e i r  r e s p e c t i v e  areas ma y  enforce the 

s a d o p t e d  b y  the D e p a r t m e n t  o f  Public Safety tn  |  

o r  f o r  ch e  p r o t e c t i o n  o f  life a n d  property 

A l l  a t a t e  p e a c e  o f f i c e r s  ma y  assist the Depan- 

In c h e  e n f o r c e m e n t  o f  secs. 10 - 100 of this 

AND] r e g u l a t i o n s  a d o p t e d  u n d e r  it. The authority 

10 0  o f  this c h a p t e r  e x t e n d s  to the e n f o r c n n i  

5 1 1 . 4 6 . 4 0 0  - 11 . 4 6 . 6 3 0  [11.20.010 - 11.20.OX .

. lavs a r e  rep e a l e d :  AS 02.30.020; AS 03.35.04C

A S  0 6 . 3 0 . 8 7 5 ;  A S  1 1 . 0 5 . 0 1 0  - 11.05.060, 11.*

-118-

$

u

05.100
070

11.05.140 - 11.05.150; AS 11.10; A S  11.15.010 - 11.15.050, 1 1 . 15.-

. 11.15.340; A S  11.20.010 - 11.20. 6 5 0 ,  1 1 .20.670 - 11.20.690; A S  11.22; 

11.25; A S  11.30; AS 11.35; AS 11.36; A S  11.40; A S  11.45; AS 11.50; A S  

1 55; AS 1 1 .60.010 - 11,60.220, 11.60. 3 4 0 .  11.60.350; A S  11.65.030; A S

11.70.010
- 11.70.030; AS 11.75; A S  1 2 . 1 5 . 0 1 0  - 12.15.040; AS 12.25.130; AS

,j 45.030, 12.45.040; AS 12.55.010, 12.55.020, 12. 5 5 . 0 4 0  - 12.55.075; A S  

60.010, 12.60.030, 12.60.200; A S  18.65.070; A S  23.10.005; 23.10.010; A S  

,j 05.100 - 27.05.130; AS 2 8 . 3 5.010, 28.35.020; A S  33.20.020; AS 3 3 . 3 0 . 0 5 5 ;

U  34.05.030; AS 35.10.140. 35.10. 1 5 0 ;  A S  38.05.360; AS 39.51.010; A S  4 5 . -  

50.471(d). 45.50.551(c); and A S  4 5 . 7 5 . 3 7 0 .

a Sec. 22. The revisor o f  s t a t u t e s  s h a l l  r e n u m b e r  che f o l l o w i n g  laws, so 

,i to remove them from AS 11 a n d  p l a c e  t h e m  in o t h e r  appro p r i a t e  titles o f  

,he A l a s k a  Statutes: A S  1 1 . 0 5 . 0 7 0  - 11.05.090, 1 1 . 0 5 . 1 1 0  - 11.05.130; A S  

U.15.060; A S  11.20.660; A S  11.60: 2 2 5 ,  11. 6 0 . 2 5 0  - 11.60.320; AS 11.65.010, 

11.65.020; a n d  AS 11.70.050.

* Sec. 23. (a) Except as o t h e r w i s e  provided, secs. 1 - 10 o f  this A c t

govern the construction o f  a n y  o f f e n s e  com m i t t e d  o n  or a f t e r  che e f f e c t i v e  

dice of this Act, as veil as the c o n s t r u c t i o n  and a p p l i c a t i o n  of a n y  d e f e n s e  

to a prose c u t i o n  for an offense,

(b) Ex c e p t  as provided in (c) o f  this section, sec. 12 of this A c t

governs the punishment for a n y  o f f e n s e  c o m m i t t e d  o n  o r  a f t e r  the e f f e c t i v e

dace of this Act.

(c) A S  12.55.125 - 12.55. 1 8 5 ,  e n a c t e d  in sec. 12 o f  this Act, a p p l y

only upon co n v i c t i o n  of the c r i m e  o f  m u r d e r  in the first o r  second degree,

kidnapping, o r  any crime c l a s s i f i e d  as a c l a s s  A, B, o r  C  felony o r  a c l a s s  A 

or B misdemeanor. For purposes . f A S  12.55.125, 12.55.145, and 12.55.155, 

the court sha l l  consider p r i o r  coi v i c t i o n s  w h e t h e r  c o m m i t t e d  before, on, o r

after the eff e c t i v e  dace o f  this Act.

(d) A S  33.15.180, as a m e n d e d  in secs. 15 and 16 of this Act, a p p l i e s

- 1 1 9 -  SCS C S H B  661 am S
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KIMOKTOAK v. STATE
Cite as. Alaska, 584 P.2d 25

Alaska 2 5

tr ia l c o u rt’s g r a n t  o f  su m m ary  ju d g m e n t if 
a lte rn a tiv e  g ro u n d s  ex is t fo r upholding its 
ju d g m e n t, Moore v. State, 553 P.2d 8, 21 
(A laska 1976), w e do n o t believe th a t  su m ­
m ary  ju d g m e n t w as p roperly  g ra n te d  in 
th is case.

[12 ,13] O u r exam ina tion  o f th e  m a te r i­
als p resen ted  by T otem  in opposition to  
A lyeska’s m otion  fo r sum m ary  ju d g m e n t 
leads us to  conclude th a t  T otem  has m ade  a 
su ffic ien t fa c tu a l show ing  as to  each o f  the 
e lem en ts  o f econom ic d u ress  to  w ith s tan d  
th a t  m otion. T h ere  is no d oub t th a t  A lyes- 
ka  d ispu tes m any  of th e  fac tu a l a llega tions 
m ade by T o te m 7 and d ra w in g  all in ferences 
in fav o r o f T o tem , we believe th a t  g enu ine  
issues o f m a te ria l f a c t  ex is t in th is  case 
such th a t  tr ia l is necessary . A dm itted ly , 
T o tem ’s sh o v in g  w as som ew hat w eak  in 
th a t, fo r  exam ple , i t  did no t produce th e  
tes tim ony  o f Roy Bell, th e  a tto rn ey  w ho 
rep resen ted  T o tem  in th e  nego tia tions lead­
ing  to  the se ttle m e n t and  release. A t tr ia l, 
i t  will probably  be necessary  for T o tem  to 
produce this ev idence if i t  is to  p revail on 
its claim  of duress. H ow ever, a  p a r ty  op­
posing a  m otion fo r sum m ary  ju d g m e n t 
need n o t produce all o f th e  evidence i t  m ay 
have a t  its  disposal b u t need only show  th a t  
issues o f m a te ria l fa c t ex is t. 10 C. W rig h t 
and A. M iller, Federal Practice and Proce­
dure: Civil, § 2727 a t  546 (1973). T h e re ­
fore, w e hold th a t  th e  superio r co u rt e rred  
in g ra n t in g  su m m ary  ju d g m e n t fo r appe l­
lees an d  rem and  th e  case to the su p e rio r 
co u rt fo r tr ia l in accordance w ith  th e  legal 
principles s e t fo r th  above.

IV

[14] One fin a l issue rem ains in th is a p ­
peal. A p pe llan ts  R ichard S ta ir  and Pacific, 
Inc. con tend  th a t  even if  T otem  is u lt im a te ­
ly found  to  be bound by th e  re lease  it 
execu ted , S ta ir  and  P acific  a re  not sim ilarly  
bound because they  did no t sign the release. 
This con ten tion  is w ith o u t m erit. N e ith e r 
S ta ir  ind iv idually  nor Pacific w ere p a rtie s

7. Fo r exam p le , A ly e sk a  has den ied  th a t it  e ve r 
a dm itte d  to ow in g  any p a r tic u la r  sum  to  Totem  
and has d isp u te d  the tru th fu ln e s s  o f T o tem 's 
a sse r t io n s  o f  im pend ing  b an k rup tcy . O ther 
fa c tu a l is su e s  w h ich  rem a in  un reso lved  in c lud e

to  th e  o rig inal c o n tra c t be tw een  T otem  and  
A lyeska, nor w ere  th e y  p a rtie s  to th e  
am en d m en t. N o con ten tion  has been m ade 
th a t  th ey  w ere  even  th ird  p a r ty  benefic iar­
ies to  th a t  contraci.. A s th ey  w ere n o t 
p a rtie s  to  th e  o rig inal c o n trac t, i t  follows 
th a t  S ta ir  and P acific  had no con trac tua l 
claim s a g a in s t A lyeska w hich they  could 
have  re leased  and  th u s  i t  is ir re le v an t 
w h e th e r '  no t th ey  ex ecu ted  th e  release. 
S ta ir  an t. P acific’s f a te  in th is  law suit, 
th e re fo re , depends en tire ly  on T o tem ’s suc­
cess o r fa ilu re  in  p u rsu in g  its  co n trac tu a l 
claim s a g a in s t A lyeska.

R E V E R S E D  and  R EM A N D E D .

E d w ard  B u rn s  K IM O K T O A K , A p p ellan t, 

v.

S T A T E  o f  A lask a , A ppellee .

N o. 3177.

S u p rem e C ourt o f A laska.

S ep t. 1, 1978.

D e fe n d a n t w as convicted by a  ju ry  in 
th e  S uperio r C o u rt, T h ird  Jud ic ia l D istrict, 
A nchorage , P e te r  J . X alam arides, J .,  o f jo y ­
rid in g  an d  o f fa ilin g  to  ren d e r  aid and  
assistance  to  a  person he had ru n  over w ith  
a  m otor vehicle. D efen d an t appealed  T he 
Sup rem e C ourt, B urke, J ., held th a t: (1) 
a lth o u g h  s ta tu te  m ak ing  it  un law fu l fo r a  
m o to rist to  fail to  ren d e r aid an d  assistance 
to  a  person  he h as ru n  o v er ap p ears  consti­
tu tio n a lly  defec tiv e  on its  face fo r its fa il­
u re  to  req u ire  crim inal in te n t, m ore p articu ­
larly , fo r its  fa ilu re  to  requ ire  th a t  a  m otor-

w he th e r o r no t A ly e sk a  kn ew  o f T o tem ’s  f in a n ­
c ia l s itu a t io n  a f te r  te rm in a tio n  o f the con tra c t 
and w h e th e r A ly e sk a  d id  in fa c t th reaten  b y  
w o rd s o r co n du c t to w ith h o ld  p aym en t u n le ss 
Totem  ag reed  to se tt le .
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ist know ingly  fail to  ren d er ass is tan ce , S u ­
prem e C ourt could read  into s ta tu te  by im ­
plication req u isite  in ten t, even th o u g h  s t a t ­
u te  does no t codify com m on-law  c rim e  b u t 
ra th e r  c rea te s  a new  s ta tu to ry  o ffen se ; (2) 
p rejudicial e r ro r  occurred in in s tru c tin g  
ju ry  th a t  i t  could find  know ledge o f  in ju ry  
w here circum stances w ere such th a t  they  
w ould lead a reasonably  p ruden t person  to 
assum e th a t  acc iden t resu lting  in in ju ry  
m ust have occurred; (3) there  w as am ple 
evidence a t  tr ia l th a t  defen d an t w as in to x i­
ca ted  a t  tim e o f  alleged offense, a n d  th u s  
e r ro r  occurred  in no t in s tru c tin g  ju r y  as to 
e ffe c t o f such in toxication  on his know ledge 
of fac ts  g iv ing  rise to  du ty  u n d er fa i lu re  to 
ren d e r assistance  s ta tu te , and (4) w h e re  tr i­
al co u rt allow ed a sealed verd ic t o v e r de­
fense objection , reversal of both convictions 
w as required .

R eversed  and  rem anded fo r a  new  tria l.

M atthew s. J ., filed opinion in v/hich he 
d issen ted  in p a rt.

1. C rim ina l Law  c=>20
A n ac t o r omission can re su lt in serious 

crim inal liability  only when a  person  has 
th e  requ isite  crim inal in ten t.

2. A u tom ob iles  *= 336
A lthough  s ta tu te  m aking it  u n law fu l 

fo r m o to rist to fail to render aid an d  ass is t­
ance to  a person he has run over ap p ea rs  
constitu tionally  defective on its face  fo r  its 
fa ilu re  to  requ ire  crim inal in te n t, o r  m ore 
p articu la rly , fo r its  fa ilu re  to req u ire  th a t  a 
m oto rist know ingly fail to  re n d e r  a ss is t­
ance, Suprem e C ourt could read  in to  s ta tu te  
by im plication requ isite  in ten t, even  though  
s ta tu te  does no t codify a  com m on-law  crim e 
b u t r a th e r  c rea te s  a  new s ta tu to ry  o ffense , 
since it  necessarily  follows from  fa c t th a t  
s ta tu te  requ ires  m oto rist to lak e  an  a f f irm ­
a tiv e  course o f action th a t m o to ris t m u s t be 
aw are  o f fac ts  g iv in g  rise to such a f f irm a ­
tive  d u ty  in o rd e r to  perform  such  d u ty . 
AS 28.35.060.

3. C rim inal Law  c= 2 1
P enal s ta tu te s  which provide fo r se ri­

ous penalties a re  generally  con stru ed  to  re ­
qu ire  crim inal in ten t.

4. C o n s ti tu tio n a l Law  <s=48(3)

A ru le  o f  s ta tu to ry  con stru c tio n  is th a t  
courts should  if  possible co n s tru e  s ta tu te s  
so as to  avoid d a n g e r o f  u n co n stitu tio n a lity ; 
such ru le  recognizes th a t  L eg is la tu re , like 
courts, is p ledged  to  su p p o rt S ta te  and F e d ­
era l C o n stitu tio n s  and  th a t  c o u rt, th e re fo re , 
should p resu m e  th a t L eg is la tu re  so u g h t to 
a c t w ith in  co n stitu tio n a l lim its.

5. C rim in a l L aw  <3=21

R ule is n o t th a t  crim inal in te n t  can  be 
found by im plication  only in s ta tu te s  w hich 
codify com m on-law  crim es; r a th e r  ru le  is 
th a t  such  issue will be resolved on a  case- 
by-case basis; o v e rru lin g  S ta te  v. Campbell, 
536 P.2d 105.

6. C o n s ti tu tio n a l Law  c=>48(4)

S u p rem e  C ourt m ust p re su m e  th a t  in 
en ac tin g  s ta tu te  m ak ing  it u n law fu l fo r  
m o to ris t to  fa il to  ren d e r aid an d  ass is tance  
to  a  person  he  has ru n  over, L eg is la tu re  
acted  w ith  uasic notions o f fa irn e ss  and  d u e  
process in m ind. AS 28.35.060.

7. A u to m o b ile s  <5=336

In  prosecu tion  fo r a m o to ris t’s fa ilu re  
to  re n d e r  a id  and  assistance  to  a  person he 
has ru n  over, i t  is ra re ly  possible fo r s ta te  
to ' show  th a t  m o to ris t ac tu a lly  knew  th a t  
in ju ry  had  occurred  and  such know ledge 
m ust usua lly  be proved by show ing  s u r ­
ro u nd ing  fac ts  and  c ircum stances in d ica tin g  
such know ledge; m oreover, because  o f n a ­
tu re  o f  o ffen se , it  is o ften  d if f ic u lt to  show  
even c ircu m stan tia lly  th a t  m o to ris t knew  
th a t in ju ry  to  o th e r person had  occurred . 
AS 28.35.060, 28.35.060(c).

8. A u to m o b ile s  c= 3 3 6

U n d e r s ta tu te  m ak ing  it  u n law fu l fo r a  
m o to ris t to fail to  ren d e r aid an d  assistance  
to a  person  he has ru n  over, c rim inal liabili­
ty  a tta c h e s  to  a  m o to rist who leaves scene 
o f acc id en t w h ere  s ta te  can p rove  by d ire c t 
o r c ircu m stan tia l evidence th a t  m o to ris t ac ­
tua lly  knew  o f  in ju ry  o r th a t  he knew  th a t  
acc iden t w as of such a  n a tu re  th a t  one 
would reaso n ab ly  an tic ip a te  th a t  i t  re su lted  
in in ju ry  to  a  person. A S 28.35.060, 28.35.- 
060(c).
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9. A u tom ob iles  «= 357  

C rim ina l L aw  e=>1172.1(3)

In  p rosecu tion  fo r m o to ris t's  fa ilu re  to 
ren d e r  a id  and  ass is tance  to  person  he  had 
ru n  over, p re jud ic ia l e r ro r  occurred  in  in­
s tru c tin g  ju ry  th a t  i t  could find  know ledge 
o f in ju ry  w here  c ircum stances w ere such 
th a t  th ey  w ould lead  a  reasonab ly  p ru d e n t 
person to  assum e th a t  acc iden t re su ltin g  in 
in ju ry  m u s t have  occurred , since it  w as 
d e fe n d a n t’s know ledge w hich had to  be 
proved and  n o t th a t  o f a  hy p o th e tica l re a ­
sonable  person, th a t  is, i t  had  to be show n 
th a t  d e fe n d a n t knew  o f n a tu re  o f acc iden t 
befo re  ju ry  could th en  d e te rm in e  w h e th e r  
such know ledge w ould reasonab ly  lead  one 
to  conclude th a t  in ju ry  had occurred . AS 
28.35.060, 28.35.060(c).

10. C rim in a l L aw  e=>55

V o lu n ta ry  in tox ica tion  g en e ra lly  will 
no t excuse crim inal ac ts  re q u ir in g  only g e n ­
era l in te n t; how ever, once an  e le m e n t o f a 
crim e is th a t  d e fe n d a n t ac ted  o r fa iled  to  
a c t w ith  a  p a rtic u la r  m en ta l s ta te , i. e., 
know ledge, e f f e c t  o f in tox ica tion  on th is  
m en ta l s ta te  c an n o t be ignored .

11. A u to m o b ile s  <^=354

W here a  m o to ris t is ch a rg ed  w ith  fa il­
ure  to ren d e r  a id  and  ass is tan ce  to  a  person 
he has run  o v er and  th e re  is ev idence o f 
in tox ication , ju ry  m ay consider fa c t th a t  
m o to ris t w as in tox ica ted  in d e te rm in in g  
w h e th e r he had  requ isite  know ledge, th a t  
is, in d e te rm in in g  w h e th e r m o to ris t know ­
ingly failed  to  re n d e r  ass is tance . AS 11.70.- 
030, 28.35.060.

12. A u tom ob iles  <s=357

In  p rosecu tion  fo r v io la tin g  s ta tu te  
m ak ing  it u n law fu l fo r a  m o to ris t to  fa il to  
ren d e r aid and  assistance  to  a  person  he has 
run  over, th e re  w as am ple ev idence a t  tr ia l 
th a t  m o to ris t w as in to x ica ted  a t  tim e  o f 
a lleged o ffense , and  th u s  e r ro r  occurred  in 
not in s tru c tin g  ju ry  as to  e f fe c t  o f  such 
in tox ication  on m o to ris t’s know ledge o f 
fac ts  g iv ing  rise  to a ff irm a tiv e  d u ty  to  ren ­
der assistance. A S 28.35.060.

13. C rim in a l Law  e=>873, 1175

In  prosecu tion  fo r joy rid ing , prejud icial 
e r ro r  occurred  in o rd erin g  a  sealed  verd ic t 
o v e r d e fen se  objection. R ules o f  C rim inal 
P ro ced u re , ru le  31(f); A S 28.35.010.

C hris J . Rigos, A sst. Public  D efender, B ri­
an  S h o rte ll, Public D efender, A nchorage, 
fo r  ap p e llan t.

M onica Jen icek , A sst. D ist. A tty ., Joseph  
D. B alfe , D ist. A tty ., A nchorage, A vrum  M. 
G ross, A tty . Gen., Ju n e a u , fo r  appellee.

B efo re  BOO CH EV ER, C. J .,  and  R A B I- 
N O W IT Z , CONNOR, B U R K E  and  M AT­
T H E W S , J J .

O PIN IO N

B U R K E , Ju stice .

E d w ard  B urns K im oktoak w as found  
g u il ty  by a  ju ry  o f jo y rid in g  under A S 
28.35.010 and  o f fa ilu re  to  ren d e r  aid  and  
ass is tan ce  to  a  person he had ru n  over w ith  
a  m o to r vehicle u nder A S 28.35.060. In  th is 
appea l, K im oktoak  challenges his conviction 
fo r fa ilu re  to  ren d e r aid u n d e r A S 28.35.060 
on th e  g ro u n d s th a t  th e  s ta tu te  is unconsti­
tu tio n a l, th a t  tw o  of th e  in s tru c tio n s g iven 
th e  ju r y  w ere  im proper, and  th a t  th e  tr ia l 
c o u rt im properly  allowed a  sealed  v e rd ic t 
o ver d e fen se  objection in vio lation  o f C rim i­
nal R ule  31(f). H e challenges th e  jo y rid in g  
conviction  solely on th e  basis th a t  th e  tr ia l 
c o u rt e rre d  in allow ing th e  sca led  verdict.

T h ere  is little  d ispu te  a s  to  th e  fa c ts  in 
th is case. A t ab o u t 10-10:30 p. m. on M ay 
22. 1976, w hile d riv ing  an  au tom obile  he 
w as u sin g  w ith o u t perm ission from  th e  
ow ner, ap p e llan t tw ice ran  over one O scar 
Johnson  w hile pulling  o u t o f a  p a rk in g  
space in a  p a rk in g  lot behind an  A nchorage 
bar. K im oktoak  th e n  d rove to  a n o th e r p a r t  
o f  th e  p a rk in g  lo t v nere  he rem ained  fo r 
severa l m inutes. The police a rrived  on th e  
scene d u rin g  th a t  tim e and  a  w itness po in t­
ed o u t th e  d e fe n d a n t’s car. T he o fficers 
ran  to w ard  th e  car, one o f them  sh o u tin g  to  
th e  d r iv e r  to stop, b u t th e  vehicle quickly 
sped aw ay . O ne of th e  policem en recog­
nized K im oktoak as th e  d riv e r and  a tte m p t-
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cd unsuccessfu lly  to  sto;’ th e  c a r  by fir in g  a 
sho t th rough  th e  back w indow. T he o ffice r 
then  p u t o u t a  rad io  “ locate" w ith  a  descrip ­
tion of th e  inc iden t, the vehicle, its  license 
p la te  nu m b er and  the d river. Shortly  
th e re a fte r , tw o o th e r  o fficers picked up K i­
m oktoak a t  th e  A laska N ative  Services 
H ospita l p a rk in g  lot. O ne of th e  officers 
knocked th e  d e fen d an t unconscious (th e re  
w as conflic ting  testim ony as to  th e  reason 
fo r th is), and  i t  w as necessary to  ta k e  him 
in to  th e  hospital. H e w as th en  tak en  to  ja il 
a t  ab o u t 2:00 a. m. on M ay 23, 1976.

A lthough  K im oktoak w as able to  recall 
c e rta in  of th e  above even ts ,1 he tes tified  a t  
tr ia l th a t  he had no m em ory o f ru n n in g  into 
o r  over an y th in g  o r anyone on th e  n ig h t in 
question  and  th a t  he su ffe red  from  m em ory 
loss a t  m any po in ts th ro u g h o u t th e  n igh t. 
H e re la ted  a  sto ry  o f n ear continuous d ru g  
and  alcohol use th ro u g h o u t May 22 and 
ind icated  th a t  he had su ffe red  m em ory loss 
th re e  o r fo u r tim es in th e  p a s t due to d rin k ­
ing. Tw o o th e r  defense w itnesses also tes­
tif ied  as to  K im oktoak’s in tox ication  on the 
day  and  n ig h t o f th e  incident. A friend  
w hom  he had visited early  in th e  a fte rnoon  
o f th e  22nd s ta te d  th a t  he w as "very  
d ru n k ."  T he booking o ffice r a t  th e  ja il 
te s tified  th a t  he w as unable  to  process the 
d e fen d an t (/. e., g e t  his nam e, address, etc. 
and f in g e rp rin t and  photograph  him ) w hen 
he w as b ro u g h t to  th e  ja il a f te r  th e  inc iden t 
because he w as too inebria ted  and instead  
se n t K im oktoak to  the detox ifica tion  unit. 
A m ong th e  sym ptom s of in tox ica tion  ob­
served  by th e  o ffice r w ere K im oktoak’s 
s lu rred  and confused speech, his inab ility  to 
rem ain  aw ake o r to  w alk w ith o u t assistance 
and  an  odor o f alcohol ab o u t his person. 
T he prosecution  did not a tte m p t to  re b u t 
th e  ev idence th a t  K im oktoak w as in tox ica t­
ed th ro u g h o u t th is  period, a lthough  it  did 
e lic it tes tim ony  from  th e  booking o fficer 
th a n  he w as no t aw are  th a t  th e  d e fe n d a n t 
had  been knocked ou t no r did he know 
w h e th e r o r no t th e  d e fen d an t had been 
g iven  any  m edication  a t  th e  hospital prior 
to  his a rriv a l a t  th e  jail.

1. K im ok to ak  rem em bered see ing  a po licem an 
ru n  tow a rd  h is  ca r . He d ro ve  aw ay , a cco rd in g  
to  h im , because  he w a s d ru n k  and d id  no t have 
h is  licen se w ith  h im . He a lso  re ca lle d  be ing

T he victim , Mr. Johnson , w as in to x ica ted  
a t  th e  tim e  o f  the inc iden t an d  did n o t 
rem em b er being  run  over. W itnesses te s t i ­
fied  th a t  he m oaned fa in tly  w hen  th e  c a r  
w en t over him  and  th a t  a f te r  i t  happened  
he w as yelling . As a  re su lt o f  be in g  ru n  
over, he su ffe red  from  knee in ju ries  and  
w as in th e  hospital fo r  a lm o st a  m on th .

I

A pp e llan t's  f i r s t  con ten tion  on appea l is 
th a t  A S  28.35.060 fa ils  to re q u ire  c rim ina l 
in te n t fo r  conviction and  th a t  th is  v io la tes 
his r ig h t to d u e  process o f law  u n d e r  th e  
F o u rte e n th  A m endm en t o f th e  U n ite d  
S ta te s  C on stitu tio n  and  a r t .  I , sec. 7 o f  th e  
A laska C onstitu tion . A p p e llan t f u r th e r  
con tends th a t  th e  requ isite  in te n t  c an n o t be 
jud ic ia lly  read  into th e  s ta tu te  and  th a t  
th e re fo re  th e  s ta tu te  m u s t be s tru c k  dow n.

AS 28.35.060 requ ires, in p e r t in e n t p a r t :  

T he o p e ra to r of a  vehicle involved in an  
acciden t r e c i t i n g  in in ju ry  to  o r  d e a th  o f 
a person o r  d am age to  a  vehicle w hich is 
d riven  o r a tte n d e d  by a  person  shall g ive  
his nam e, address, and vehicle license 
n u m b er to  th e  person s tru c k  or in ju red , 
o r th e  o p e ra to r  o r occupant, o r  th e  person  
a tte n d in g , and  the vehicle collided w ith  
and shall ren d e r  to  any  person  in ju re d  
reasonab le  assistance, inc lud ing  m ak in g  
o f a r ra n g e m e n ts  fo r a tte n d a n c e  upon th e  
person by a  physician and tra n sp o r ta tio n , 
in a  m an n e r w hich will no t cause  fu r th e r  
in ju ry , to  a  hospital fo r m edical t r e a t ­
m en t if i t  is a p p a re n t th a t  tr e a tm e n t  is 
desirab le .

Subsection (c) o f the s ta tu te  p rov ides th a t  
"[a] person w ho fails to  com ply w ith  a 
req u irem en t . . . re g a rd in g  a ss is tin g
an in ju red  person" is punishable, upon con­
viction, by im prisonm ent fo r n o t m ore th a n  
10 y ea rs  o r  by a  fine  o f no t m ore th a n  
$10,000 o r by both. Subsection (b) prov ides 
th a t “ a  person  who fails to  com ply w ith "

" s lu g g e d  a l l o ve r"  b y  a po licem an  upon h is  
a r re s t , and  be in g  put in to  the d e to x if ic a t io n  
u n it a t the ja i l .
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an y  o f  th e  o th e r  requ irem en ts  o f th e  s t a t ­
u te  is pun ishab le  by im prisonm ent fo r n o t 
m ore th a n  one y e a r  o r by a  fine  o f no t m ore 
th a n  $500 o r by both.

On its  face A S 28.35.060 does n o t req u ire  
th a t  a  person h ave  know ledge o f th e  acci­
d e n t o r  o f  th e  f a c t  th a t  in ju ries  have re s u lt­
ed  to  be g u ilty  o f  a serious crim e. T hus, 
th e  s ta tu te  ap p ea rs  to  hold a  person s tr ic tly  
liable fo r  fa ilu re  to  ren d e r assistance even 
if  he is u n aw are  o f  any w rongdoing, /. e., 
u n aw are  o f th e  circum stances g iv ing  rise  to  
th e  d u ty  and  th u s  u n aw are  th a t  he is in 
f a c t  fa ilin g  to  do th e  requ ired  act. T he 
s ta te  concedes th a t  th is  is so.

[1] I t  is w ell-se ttled  th a t  an ac t o r om is­
sion n re s u lt in  serious crim inal liab ility  
on ly  w hen  a  person has th e  requ isite  crim i­
n a l in te n t. T hus, in Morissette v. United 
States, 342 U.S. 246, 72 S .C t. 240, 96 L .Ed. 
288 (1952), th e  U n ited  S ta te s  S up rem e 
C o u rt reversed  a  conviction fo r s te a lin g  
g o v e rn m en t p ro p e rty  because th e  accused 
had  n o t been  g iven  th e  o p p o rtun ity  to  show  
th a t  he had  believed th e  p ro p erty  to  be 
abandoned , and  th u s  did no t have th e  
w ro ng fu l in te n t to  tak e  p ro p erty  be longing  
to  an o th e r . T he  C ourt s ta te d :

T he con ten tion  th a t  an  in ju ry  can 
am o u n t to  a  crim e only w hen in flic ted  by 
in ten tio n  is no provincial o r tra n s ie n t no ­
tion . I t  is as universal and  p e rs is ten t in 
m a tu re  sy s tem s o f law as belief in fre e ­
dom  o f th e  hum an  will and  a  consequen t 
ab ility  an d  d u ty  o f th e  norm al individual 
to  choose betw een  good and  evil.

342 U.S. a t  250, 72 S.Ct. 243, 96 L .Ed. a t  
293.

R e fe rr in g  to  Morissette, th is  co u rt has on 
severa l occasions re ite ra ted  th e  req u irem en t 
o f  crim inal in te n t. In  Speidel v. S ta te , 460 
P .2d 77 (A laska  1969), we invalidated  p a r t  
o f A S 28.35.026 w hich m ade th e  in a d v e r te n t 
o r n eg lig en t fa ilu re  to re tu rn  a  ren ted  mo­
to r  vehicle a  crim e punishab le  by im prison­
m e n t up to  five years  a n d /o r  a  fine o f up to  
$1,000. W e re jec ted  the notion th a t  m ere

2. A s conceded  b y  th e  s ta te , the fa ilu re  to ren ­
d e r a s s is ta n c e  s ta tu te  does no t c rea te  one o f 
th e  s t r ic t  l ia b i l i t y  “p ub lic  w e lfa re "  o ffen se s 
no ted abo ve . Fo r a d iscu s s io n  o f p u b lic  wel-

in a d v e r te n t o r  u n w itt in g  fa ilu re  to  perfo rm  
a  legal d u ty  could c o n s titu te  a  fe lony: 

A lth o u g h  an  a c t m ay  have been  objec­
tive ly  w ro n g fu l, th e  m ind an d  w ill o f  th e  
d o e r o f  th e  a c t m ay h ave  been innocent. 
In  such a  case th e  person  ca n n o t be pu n ­
ished fo r  a  crim e, unless i t  is one such as 
th e  'p ub lic  w e lfa re ’ ty p e  o f  o ffense , 
w hich w e have d iscussed, w here  th e  pen ­
a ltie s  a re  re la tiv e ly  sm all and  conviction  
does no g re a t  d am ag e  to  an  o ffe n d e r’s 
re p u ta tio n . . . .  T o m ake [an  inad ­
v e r te n t,  u n w ittin g ] a c t, w ith o u t con­
sciousness o f  w ro ngdo ing  o r in ten tio n  to  
in f lic t in ju ry , a  serious crim e, an d  crim i­
na ls  o f those  w ho fall w ith in  its  in te rd ic ­
tio n , is in co n s is ten t w ith  th e  g en e ra l law . 
T o  conv ic t a  person  flf a  fe lony  fo r such 
a n  ac t, w ith o u t p rov ing  crim inal in te n t, is 
to  d ep riv e  such person o f  d u e  process o f 
law .

460 P .2d a t  80.2 A s w e fu r th e r  exp la ined  in 
A lex  v. S tate , 484 P.2d 677 (A laska  1971): 

W hen one considers Speidel an d  Moris­
se tte , i t  is a p p a re n t th a t  th o se  cases deal 
w ith  th e  necessity  o f  basing  serious 
crim es upon a  g en e ra l c rim inal in te n t as 
opposed to  s t r ic t  c rim inal liab ility  w hich 
app lies  reg a rd le ss  o f in ten tio n . T he  goal 
o f  th ese  cases is to  avoid crim inal liab ility  
fo r  in n o cen t o r in a d v e r te n t conduct. T he 
use o f th e  ph rase  ‘aw aren ess o f w rongdo­
in g ’ is b u t one m eans o f  a ssu rin g  th is  
re su lt. T h e  ph rase  does n o t m ean  a  p e r­
son m u s t be aw a re  th a t  th e  conduc t he is 
co m m ittin g  is specifically  defined  as  a 
w ro n g fu l a c t. N o r does i t  m ean  th a t  a  
person  m u s t know  an  a c t is proscribed  by 
law . R a th e r, th e  re q u ire m e n t is th a t  a 
pe rso n ’s in te n t be co m m en su ra te  w ith  th e  
conduc t p roscribed.

484 P.2d a t  681 [foo tno tes  om itted ].

[2] On its  face, A S 28.35.060 ap p ea rs  
co n stitu tio n a lly  defec tiv e  fo r its  fa ilu re  to  
req u ire  crim inal in te n t, o r m ore p a rtic u la r­
ly, fo r  its  fa ilu re  to  req u ire  th a t  a  person 
know ing ly  fa il to  re n d e r  assistance . T he

fa re  o ffen se s see Morissette v. United Slates, 
342 U .S . a t 253-60, 72 S .C t. 240. 96 L .£ d . a t 
295-98 and Speidel v. State, 460 P.2d a t 78-79.



30 Alaska 584 PACIFIC REPORTER, 2d SERIES

issue, then , is w h e th e r we m ay read  in to  the 
s ta tu te  by im plication  th e  requ isite  in ten t. 
W e conclude th a t  w e m ay.

In  S tate v. Campbell, 536 P.2d 105 (A las­
ka  1975), we held A S 11.25.260, a  s ta tu te  
crim inaliz ing  th e  app rop ria tion  of lost p rop­
e r ty  to  th e  f in d e r 's  use w ith o u t ad v e rtis in g  
or rep o rtin g  th e  fin d in g  to  a  peace officer, 
invalid  fo r fa ilu re  to  req u ire  crim inal in­
t e n t  In  th a t  instance, w e found  th a t  we 
w ere  unable to  r e d r a f t  th e  s ta tu te  in sev e r­
al p a rticu la rs  so a s  to  va lid a te  it. In  so 
doing, we en unc ia ted  th e  princip le th a t  “ in­
te n t can  be found  by im plication only in 
s ta tu te s  w hich rep re sen t codifications o f a 
com m on law  crim e." 536 P.2d a t  110. T his 
ru le  w as derived  from  th e  U n ited  S ta te s  
S uprem e C o u rt’s "pinion in Morissette v. 
United States, su^ra, and o u r ow n decision 
in Speidel v. State, supra, T hus in Camp­
bell w e concluded th a t  A S 11.25.260 w as 
unconstitu tiona l fo r  fa ilu re  to  requ ire  crim i­
nal in te n t a f te r  d e te rm in in g  th a t  th e  s t a t ­
u te  w as n o t m erely  a  codification o f  th e  
com m on law  crim e o f  larceny  by ap p ro p ria ­
tion o f lost p roperty .

In  th e  in s ta n t . case, i t  is c lea r th a t  AS
28.35.060 does no t codify a  com m on law 
crim e b u t ra th e r  c rea te s  a  new  s ta tu to ry  
o ffense. I f  th e  ru le  in Campbell is applied 
here , i t  is equally  c lear th a t  we m ay not 
cu re  th e  s ta tu te ’s constitu tiona l in firm ity  
by im ply ing  th e  requ isite  crim inal in ten t. 
F o r th e  reasons w hich follow, how ever, we 
a re  persuaded  th a t  th e  princip le o f s ta tu to ­
ry  construction  enuncia ted  in Campbell is 
overbroad .

F irs t, w e w ould no te  th a t  n e ith e r Moris­
se tte  nor Speidel, th e  tw o cases from  w hich

3. 342 U .S . a t 262, 72 S.C t. 240, 96 L .Ed . a t 299. 
In  Morissette, th e  s ta tu te  be fo re the C ourt w a s 
a co d ific a tio n  o f the com m on law  c r im e  of 
la rc en y  and th u s  the is su e  in the case  w a s 
w h e th e r the c o u r t co u ld  p rop erly  im p ly  in ten t 
w here  a s ta tu te  does co d ify  the com m on law . 
The C o u rt’s  s ta tem en t rega rd in g  s ta tu te s  c re a t­
in g  new  o ffen se s m ere ly  recogn ized  th a t in 
som e in s tan ce s a le g is la tu re  m ay in ten tio n a lly  
c rea te  a s t r ic t  l ia b i l i t y  o ffen se an d  th a t in such  
ca se s , a co u rt m ay  be p rec luded  from  im p ly in g  
in ten t.

4. In  Speidel, the s ta tu te  in  q ue s t io n  m ade one
who ‘‘w i l lf u l ly  n eg le c ts "  to re tu rn  a m o to r vehi-

th e  Campbell ru le  was derived , es tab lishes 
the princip le th a t  crim inal in te n t  m ay n o t 
be found by im plication in s ta tu te s  w hich 
do not codify  a  com m on law  crim e. A close 
read in g  o f  Morissette reveals th a t  th e  C o u rt 
only su g g ested  in d ic ta  th a t  w h e re  a leg isla­
tu re  c rea te s  a  new  s ta tu to ry  o ffen se  b u t 
om its a  crim inal in te n t req u irem en t, a  c o u rt 
in som e cases may no t be w a rra n te d  in 
im plying th e  requ isite  in te n t.3 S im ilarly , 
th e  reason ing  in Speidel m ay h av e  su g g e s t­
ed th a t  crim inal in te n t m ay  n o t be found by 
im plication w here a s ta tu te  c re a te s  a  new  
offense, b u t th a t  case does no t e s tab lish  th is  
as a  b road  ru le  to  be applied in all cases.4

[3] Second, we observe th a t  in  th e  p as t, 
th is co u rt has no t h esita ted  to  im ply  a  c rim ­
inal in te n t req u irem en t in to  s ta tu te s  c re a t­
ing  non-com m on law  offenses w here  th e  
s ta tu te  itse lf  w as silen t in th is  respect, 
T hus, in Judd  v. S ta te , 482 P .2d 273, 280 
(A laska 1971), we s ta ted  th a t  th e  A laska  
N arco tic  D rug  A ct (AS 17.10.010 e t  secj.) 
m akes i t  illegal fo r one to  know ing ly  pos­
sess c e rta in  d rugs . Possession o f  d ru g s  is 
no t a  com m on law  o ffense  an d  th e  A c t 
itse lf does no t include a re q u ire m e n t th a t  
possession o f th e  proscribed d ru g s  be know ­
ing. As we observed in a  la te r  case also  
im posing th e  know ledge re q u ire m e n t u n d e r  
th e  A ct, “ Penal s ta lu te s  w hich p rov ide fo r  
serious pena lties  a re  genera lly  co n stru ed  to  
requ ire  crim inal in te n t."  Thomas v. S tate, 
522 P.2d 528, 530 n.4 (A laska 1974).

O ther cou rts, too, have im plied th e  req u i­
s ite  in te n t w here s ta tu te s  c re a tin g  new  o f ­
fenses w ere s ilen t as to  in te n t. This is 
p a rticu la rly  a p p a re n t in cases involv ing

c le  to  it s  ow ne r g u i lty  o f a c rim e . The le g is la ­
tu re  e x p re ss ly  de fin ed  the te rm  “ w i l lf u l ly  n e­
g le c ts "  in  part a s  fa ilin g  to  re tu rn  a v e h ic le  
"w ith o u t re g a rd  fo r the r ig h ts  o f th e  ow ner, o r 
w ith  in d iffe ren ce  w he the r a w ro n g  is  done th e  
ow ner o r r.o t." AS 28.35.026(b). T hu s, th is  
w as an  in s tan ce  w here  the le g is la tu re  e x p lic it ly  
in d ica ted  th a t it  w ish ed  to om it th e  re q u ire ­
m ent o f w ro n g fu l in ten t from  the c r im e . Spei­
del w a s  a ca se , there fo re , w here  ju d ic ia l im p li­
ca tion  o f in ten t w a s  p rec luded  b y  th e  le g is la ­
tu re ’s  e xp re ss in ten tion  to e lim in a te  su ch  a 
requ irem en t.
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s ta tu te s  s im ila r to  th a t  in th e  in s ta n t case, 
fo r num erous ju r isd ic tions have enacted  
"h it an d  ru n "  s ta tu te s  w hich, like ours , fail 
to  exp ressly  req u ire  th a t th e  accused know ­
ingly fail to  s to p  and  ren d e r  assistance. 
T he g re a t  m a jo rity  o f co u rts  h a '-* found  
th e  know ledge req u irem en t to  be im plicit in 
these  s ta tu te s .5

[4] F inally , w e note th a t  in Campbell, 
we recognized th e  w ell-established ru le  of 
s ta tu to ry  construction  th a t  cou rts  should if 
possible co n stru e  s ta tu te s  so as to avoid the 
d a n g e r  o f u n co n stitu tio n a lity .6 W e have 
alluded  to  th is ru le  on m any  o th e r occa­
sions. E. g., S ta te  v. M artin, 532 P.2d 316, 
321 (A laska  1975); H offm an  v. Sta te , 404 
P.2d 644, 646 (A laska  1965). I t  recognizes 
th a t  th e  leg is la tu re , like th e  cou rts, is 
p ledged to  su p p o rt th e  s ta te  and fed e ra l 
co n stitu tions and  th a t  th e  cou rts, th e re fo re , 
should p resum e th a t  th e  leg is la tu re  so u g h t 
to  a c t w ith in  con stitu tio n a l lim its. 2 S u th ­
erland S ta tu to ry  Construction, § 4509, a t  
326 (H orack  3d Ed.1943).

[5] A ccordingly , we hold th a t  to  th e  e x ­
te n t  th a t  our decision in Campbell e s ta b ­
lished th e  b road ru le  th a t  crim inal in te n t 
can  be found  by im plication only in s ta tu te s  
w hich codify com m on law crim es, Campbell 
is ov erru led . A lthough  w e can conceive o f 
cases w here  w e m ay decline to  im p 'y  such 
in te n t in to  s ta tu te s  silen t in th is  respect, 
h e re a f te r  we will resolve such questions on 
a  case by case basis.

[6] T u rn in g  to  th e  in s ta n t case, we have 
li tt le  d ifficu lty  in  concluding th a t  th e  leg is­
la tu re  in tended  th a t  crim inal liab ility  u n d er 
AS 28.35.060 a tta c h  only w here th e  o p e ra to r 
o f a  m o to r vehicle know ingly  fails to  stop

5. £ . g„ State v. Wall. 206 Kan . 760. 482 P,2d 41, 
45 (1971); State v. Martin, 73 W ash.2d 616, 
440 P.2d 429, -»36 (1968), cert. denied 393 U .S . 
1081,89 S .C t. 855,21 L.Ed.2d 773 (1969): State 
v. Lemrae, 104 R .l. 416, 244 A,2d 585. 589 
(1968); Herchenbach v. Commonwealth, 185 
Va. 217. 38 S.E.2d 328 329 (1946). See also 
A nno t., 23 A .L.R .3d 497 (1969). Contra. People 
v. Walker. 18 UI.App.3d 351, 309 N.E.2d 716. 
720 (1974).

6. 536 P.2d a t 110. Campbell s p e c if ic a lly  s ta te d  
th a t it  w a s  the d u ty  o f the court

and  re n d e r  assistance . T he s ta tu te  req u ires  
an  a ff irm a tiv e  course o f ac tion  to  be ta k e n  
by th e  d riv e r  and  i t  necessarily  follow s th a t  
one m u s t be aw a re  of th e  fac ts  g iv in g  rise  
to  th is a ff irm a tiv e  d u ty  in o rd e r  to  perfo rm  
such a  d u ty . L ike o th e r cou rts  w hich have  
co n stru ed  s im ila r s ta tu te s  also silen t a s  to  
crim inal in te n t, we can n o t believe th a t  th e  
leg is la tu re  could have in tended  th a t  persons 
w ho unknow ing ly  fail to  sto p  and  ren d e r  
ass is tan ce  could be su b jec t to  serious c rim i­
nal p ena lties . See e. g., S ta te  v. Wall, 206 
K an . 700, 482 P.2d 41, 45 (1971); S ta te  v. 
M artin, 73 W ash.2d 616, 440 P.2d 429, 436 
(1968) cert, denied  393 U.S. 1081, 89 S.Ct. 
855, 21 L.Ed.2d 773 (1969); S ta te  v. Lcmme, 
104 R .l. 416, 244 A.2d 585, 589 (1968). W e 
m u st presum e th a t  in e n a c tin g  A S 28.35.- 
060, the  leg is la tu re  acted  w ith  basic notions 
o f  fa irn ess  and  due process in m ind.

II

D espite  the  absence of an  ex p ress  know l­
edge re q u ire m e n t in AS 28.35.060, th e  tr ia l 
co u rt did in fa c t in s tru c t th e  ju r y  as to  th is  
e lem en t. A pp e llan t a sse rts  th a t  th e  c o u r t’s 
in s tru c tio n  w as erroneous. In s tru c tio n  No. 
6 w as as. follow s:

K now ledge by th e  d riv e r o f  the  inci­
d e n t is. necessary  before  he m ay  be found  
g u ilty  u n d e r C ount I. H ow ever, you 
need n o t find  th a t  th e  d riv e r had  ac tu a l 
know ledge. You m ay find  th a t  th e  d riv ­
e r  had th e  requ ired  know ledge w here  th e  
fa c t of th e  acciden t and  in ju ry  w as visible 
and  obvious o r w here th e  circum stances 
involv ing  th e  inciden t w ere  such th a t  
th ey  w ould lead  a  reasonab ly  p ru d e n t 
person to  assum e th a t  an  acc id en t re su lt­
in g  in in ju ry  to  a  person m u s t have oc­
cu rred .

to  re co n c ile , w h ene ve r po ss ib le , ch a llen ged  
le g is la t io n  w ith  the co n stitu t io n  b y  rende ring  
a c o n s tru c tio n  th a t w o u ld  h a rm on ize  the 
s ta tu to ry  lan guage  w ith  sp e c if ic  c o n s t itu t io n ­
a l p ro v is io n s . H ow ever, in fu lf i l l in g  th a t 
d u ty , th e  ex ten t to  w h ich  the e xp re ss la n ­
guage  o f the p ro v is ion  can be a lte re d  and 
d ep a rte d  from  and the ex ten t to  w h ich  the 
in f irm it ie s  can be re c tif ie d  by the u se  o f im ­
p lie d  te rm s is lim ite d  b y  the c o n s t itu t io n a lly  
d ec ree d  sep a ra tio n  o f p ow ers w h ich  p ro h ib its  
th is  c o u rt from  en ac tin g  le g is la t io n  o r re ­
d ra ft in g  d e fe c tiv e  s ta tu te s .
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C ount I o f th e  ind ic tm en t is n o t a  crim e 
which requ ires a  specific w rongfu l in te n t 
to  com m it.

I t  is ap p e llan t’s con ten tion  th a t th is  in s tru c ­
tion w as erroneous because (1) it  fa iled  to  
c lea rly  in fo rm  th e  ju ry  a s  to  w h a t q u an tu m  
o f know ledge th e  accused had to  possess, 
and  (2) it p e rm itted  the  ju ry  to  im pu te  th e  
requ isite  know ledge to  th e  d e fe n d a n t if  a  
reasonab le  person w ould have had such 
know ledge.

U n d er AS 28.35.060(c) a  person m ay be 
im prisoned fo r up  to ten  y ea rs  fo r  fa ilu re  to 
ass is t a n o th e r w ho is in ju red  as a  re su lt o f 
an  accident. W here  only p ro p erty  d am ag e  
has occurred , one w ho fa ils  to  provide th e  
requ isite  in fo rm ation  to  those in th e  o th e r 
vehicle is su b jec t to  sign ifican tly  lesser pen­
a lties . I t  follow s, th e re fo re , th a t  a  person 
can be su b jec t to  th e  g re a te r  p en a lties  p ro ­
vided fo r in subsection  (c) only w here  it  can 
be show n th a t  he had know ledge o f in ju ry  
and it  is no t su ffic ien t to  show m erely  th a t  
he had know ledge o f  th e  acciden t o r  colli­
sion.

[7 ,8 ] I t  is ra re ly  possible, how ever, for 
th e  s ta te  to  show  th a t  th e  accused ac tua lly  
knew  th a t  th e  in ju ry  had occurred  and  such 
know ledge m u s t usually  be proved by show ­
ing  th e  su rro u n d in g  fac ts  and c ircum stanc­
es ind ica ting  such know ledge. M oreover, 
because of th e  n a tu re  o f the o ffense , i t  is 
o ften  d ifficu lt to  show even  c ircu m stan tia l­
ly th a t  th e  accused knew  th a t  in ju ry  to 
o th e r  persons had  occurred. In People v. 
Hoi ford, 62 Cal.2d 74, 403 P.2d 423 (1965), 
the  co u rt s ta te d :

[T]he d riv e r who leaves th e  scene o f the 
acciden t seldom  possesses ac tu a l know l­
edge o f in ju ry ; by leav ing  th e  scene he 
forecloses an y  opportun ity  to  acqu ire  
such ac tu a l know ledge. H ence a req u ire ­
m en t o f  ac tu a l know ledge of in jury  
w ould rea listica lly  ren d e r th e  s ta tu te  use­
less. W e th e re fo re  believe th a t  crim inal 
liability  a tta ch es  to  a  d riv er who know ­
ingly  leaves th e  scene o f an acciden t if  he 
ac tua lly  knew  o f th e  in ju ry  o r if he knew  
th a t  th e  acciden t w as of such a n a tu re  
th a t  one w ould reasonably  an tic ip a te  th a t 
it  resu lted  in in ju ry  to a  person.

403 P.2d a t  427 [foo tno te  om itted ]. Accord, 
S ta te  v. M inkel, 230 N.W .2d 233, 235-36 
(S.D.1975). W e ag ree  w ith  th is  view  an d  
accordingly hold th a t  crim inal liab ility  u n ­
d e r AS 28.35.060(C) a tta ch es  +o a  d riv e r 
who leaves th e  scene o f an  acc iden t w h ere  
th e  s ta te  can  prove by d irec t o r c ircu m stan ­
tia l evidence th a t  th e  d riv er ac tu a lly  knew  
of th e  in ju ry  o r th a t  he knew  th a t  th e  
acciden t w as of such a n a tu re  th a t  one 
w ould reasonab ly  an tic ip a te  th a t  i t  re su lted  
in injury' to  a  person.

[9] U n d e r th e  above s ta n d a rd , we be­
lieve th a t  th e  in struction  g iven by th e  c o u rt 
below erroneously  charged  th e  ju ry  as to  
th e  e lem en t o f know ledge. W e do no t find  
th a t  th e  in struction  w as co n fus ing  as to  
w h e th e r know ledge o f in ju ry  o r  m ere  
know ledge o f an  accident w as req u ired . I t  
is tru e  th a t  th e  in struction  speaks a t  one  
point o f know ledge of the  “ in c id en t” an d  
had th is been a  case w here th e re  w as a  
collision betw een  tw o vehicles, use o f th e  
w ord inc iden t m ay have been confusing . 
H ow ever, th e  in s ta n t case involved appe l­
la n t’s fa ilu re  to ren d er assistance  a f t e r  he 
had run  som eone over and hence know ledge 
o f th e  inc iden t w ould in fa c t be know ledge 
o f th e  in ju ry .

W here w e do find erro r, how ever, is in 
th e  c o u rt’s  in s tru c tin g  the  iu ry  th a t  it  could 
find know ledge of in ju ry  "w h ere  th e  c ir­
cum stances w ere such th a t  they  w ould lead  
a  reasonably  p ru d en t person to assum e th a t  
an  acciden t re su ltin g  in in ju ry ” m u s t have  
occurred. I t  is no t th e  reasonable  person  
who is on tr ia l b u t th e  d e fe n d a n t and  i t  is 
th e  d e fe n d a n t’s know ledge w hich m ust be 
proved and  no t th a t  o f a  hypo thetica l r e a ­
sonable person. The s tan d a rd  w e have 
en unc ia ted  does speak in te rm s o f  reaso n a­
bleness in th a t  th e  evidence m u s t a t  le a s t 
show  th a t  the  accused knew  th a t  the  acci­
d e n t w as of th e  so rt th a t  one w ould " re a ­
sonably an tic ip a te "  would cause personal 
in ju ry . H ow ever, it  m ust be show n th a t  
th e  defendant knew  of th e  n a tu re  o f th e  
accident before  th e  ju ry  can th en  d e te rm in e  
w h eth er such know ledge w ould reasonab ly  
lead one to  conclude th a t  in ju ry  had oc­
cu rred . W hile this d istinction  m ay be a
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su b tle  one, we th in k  it is a  crucial one and 
one w hich th e  in s tru c tio n  g iven did no t 
m ake. A s th e  g iv in g  of th is  e rro n eo u s  in­
s tru c tio n  w as c lea rly  ha rm fu l e rro r , appe l­
la n t’s conviction  fo r  fa ilu re  to re n d e r  aid 
m u s t be reversed .

I l l

A lth ough  th e  g iv in g  o f th e  above in s tru c ­
tion  w as reversib le  e r ro r  in itse lf, w e th ink  
i t  ap p ro p r ia te  to  resolve a n o th e r  re la ted  
issue in th is  case. The d e fen se  req u ested  
b u t th e  tr ia l c o u rt refused  to  g ive  an  in­
s tru c tio n  in fo rm in g  th e  ju r y  th a t  i t  could 
consider th e  accused’s in tox ica tion  as a  fac­
to r  b e a rin g  on his know ledge o f  in ju ry  or 
lack th e reo f. In s tead , th e  co u rt g a v e  the  
fo llow ing in s tru c tio n :

O ur law  p rov ides th a t  ‘no a c t com m it­
ted  by a  person  w hile in a  s ta te  o f  vo lun­
ta ry  in tox ica tion  is less crim inal by rea ­
son of his hav in g  been in such condition .'

This m eans th a t  d ru n k en n ess, if  th e  
evidence show s th a t  th e  d e fe n d a n t w as in 
such a  condition  w hen a lleged ly  he  com ­
m itted  th e  crim es ch arg ed , is no t o f itse lf 
a  d efense  in th is case. I t  m ay  th row  
lig h t on th e  occurrence and  aid you in 
d e te rm in in g  w h a t took place, b u t w her. a 
person in a  s ta te  o f in tox ica tion , vo lun­
ta r ily  p roduced by h im self, com m its a  
crim e such  as an y  o f those ch a rg ed  
a g a in s t th e  d e fe n d a n t in th is case, the 
law  does no t p e rm it him  to use his own 
vice as a  sh e lte r  a g a in s t th e  norm al legal 
consequences o f h is conduct.

As used above in tox ica tion  re fe rs  to 
in tox ica tion  from  th e  use o f a  d ru g , as 
well as to  in tox ica tion  from  alcohol.

I t  is c lea r th a t  th is  in s tru c tio n  did noc p e r­
m it th e  ju ry  to  consider K im ok toak ’s in to x i­
cation  as i t  re la te d  to  his know ledge o. lack 
of know ledge.

AS 11.70.030 provides in p a r t :  
Intoxication as defense, (a) A n ac t 

com m itted  by a  person w hile in a s t a te  " ' 
v o lu n ta ry  in tox ica tion  is no t less c r i r '  . 
because he w as in to x ica ted . Ho' 
w hen th e  ex is ten ce  of p a rticu la i 
tive, purpose, o r in te n t is a  nectaoaty  
e lem en t to  c o n s titu te  a  p a rtic u la r  species,

o r  d eg ree  o f crim e, th e  ju ry  m ay  tak e  
in to  consideration  th e  fa c t th a t  th e  d e ­
fe n d a n t w as in tox icated  a t  th e  tim e  in 
d e te rm in in g  th e  purpose, m otive, o r  in­
te n t  w ith  which he com m itted  th e  ac t. 

U n d er th is s ta tu te , vo lu n ta ry  in tox ica tion  is 
gen e ra lly  no defense to a  crim e b u t w here  
pu rpose, m otive or in te n t is an  e le m e n t o f  a  
crim e, such in toxication  m ay be considered 
by th e  ju ry  in d e te rm in in g  w h e th e r  o r  po t 
th e  accused in fa c t had th e  req u isite  p u r­
pose, m otive o r in ten t.

T he s ta te  m ain ta ins th a t  an  in tox ication  
in s tru c tio n  u n d er AS 11.70 030 is approp*v 
a te  w here  th e  crim e charged  is one req u ir­
ing  specific in te n t and  th a t  since fa ilin g  to  
ren d e r  aid  only requ ires g en e ra l crim inal 
in te n t, an  in tox ication  in s truc tion  w as prop- 
e riy  re fu sed  below. In  People v. Hood, 1 
Cal.3d 444, 462 P.2d 370 (1969), th e  S uprem e 
C o u rt o f C aliforn ia  described th e  d iffe ren ce  
be tw een  specific and genera l c rim inal in­
te n t as follow s:

W hen th e  defin ition  o f a  crim e consists o f 
only  th e  description o f a  p a r tic u la r  act, 
w ith o u t re fe ren ce  to  in te n t to  do a  fu r­
th e r  a c t o r achieve a  fu tu re  consequence, 
w e ask  w h e th e r th e  d e fe n d a n t in tended  
to  do th e  proscribed act. T his in ten tio n  is 
deem ed to  br. a g en e ra l crim inal in ten t. 
W hen th e  defin ition  re fe rs  to  d e fe n d a n t’s 
in te n t to  do some fu r th e r  a c t o r achieve 
som e add itional consequence, th e  crim e is 
deem ed to  be one o f specific in ten t.

462 P.2d a t  378. W e ag ree  w ith  th e  s ta te  
th a t  fa ilin g  to  render assistance u n d er AS
28.35.060 is no t a specific in te n t crim e b u t 
one w hich m erely requ ires g en era l crim inal 
in te n t. A person need only know ingly  fail 
to a ss is t and  need no t do so w ith  th e  in te n t 
to  ach ieve a  fu r th e r  consequence. W e also 
a g re e  th a t  u n d e r AS 11.70.030, in tox ication  
can be considered as to in te n t only w hen 
th e  in te n t requ ired  is so-called specific in ­
te n t  a s  described above. See K va sn iko ff v. 
S ta te , 521 P.2d 903, 906 n.8 (A laska  1974); 
People v. Hood, supra, 1 Cal.3d 444, 462 
^.2d a t  378 -79.

[10] AS 11.70.030, how ever, also perm its  
a  ju ry  to  consider in tox ication  w here p u r­
pose o r m otive is an e lem en t o f th e  crim e
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charged . S tr ic tly  speak ing , know ledge or 
aw areness o f  a  fac tu a l s itu a tio n  does no t 
com e w ith in  th e  m ean ing  o f purpose or 
m otive. H ow ever, know ledge is a  m en ta l 
s ta te  th a t  is closely re la ted  to  th a t  co n stitu ­
tin g  a  m otive o r purpose an d  w e believe 
ih a t  know ledge is fa irly  em braced  w ith in  
th e  concepts o f m otive and  purpose a s  used 
in A S  11.70.030. In  in te rp re tin g  a  s ta tu te  
co n ta in in g  la n g u ag e  v ir tu a lly  iden tical to  
th a t  found  in A S 11.70.030, th e  C alifo rn ia  
co u rts  have reached  the  sam e conclusion. 
People v. Foster, 19 Cal.A pp.3d 649, 97 Cal. 
R p tr. 94, 98 (1971); People v. Garcia, 250 
C al.A pp.2d 15, 58 C al.R p tr. 186, 190 (1967). 
Such a resu lt, w e fu r th e r  believe, is r e ­
q u ired  in lig h t o f  o u r ho ld ing  above th a t  
know ledge is a  necessary  e lem en t o f th e  
crim e o f fa ilin g  to  ren d e r assistance , fo r if 
in tox ica tion  in fa c t has p recluded such 
know ledge, th is  e lem en t o f the  crim e is 
necessarily  ab sen t. W e a re  aw are  th a t  vol­
u n ta ry  in tox ica tion  genera lly  w ill no t ex ­
cuse crim inal a c ts  req u irin g  only g en e ra l 
in te n t. H ow ever, once an  e lem en t o f  a 
crim e is th a t  th e  d e fe n d a n t ac ted  o r failed  
to  a c t w ith  a  p a rtic u la r m en ta l s ta te , /. e., 
know ledge, w e th ink  th a t  the  e f fe c t o f in­
tox ica tion  on th is  m en ta l s ta te  c an n o t be 
ignored. See People v. Rocovich, 269 Cal. 
A pp.2d 489, 74 C al.R ptr. 755, 758 (1969).

[11 ,12] W e hold, th e re fo re , th a t  w here 
one is charged  w ith  fa ilu re  to  ren d e r  a ss is t­
ance u n d e r A S 28.35.060, and  w here  th e re  is

7. W e app rove o f the fo llo w in g  in s tru c tio n  
b a sed  upon the C a lifo rn ia  J u ry  In s tru c t io n s—  
C rim in a l (Supp.3d Ed . 1970).

In the c r im e  o f [fa i lu re  to  rende r a s s is t ­
a n ce ] o f w h ich  the d e fendan t is a c cu se d  [in  
C oun t . . .  o f  the in fo rm a tio n ], a n eces­
sa ry  e lem en t is  th e  ex is ten ce  in the m ind  o f 
d e fen dan t o f know ledge  th a t [ in ju r y  h as o c ­
cu rre d  o r kn ow ledge  th a t th e  acc id en t w a s o f 
su ch  a n a tu re  th a t one w o u ld  rea so n ab ly  
a n tic ip a te  th a t it  re su lte d  in in ju ry  to  a per­
son ].

I f  the ev id en ce  sh ow s th a t the de fendan t 
w a s  in to x ic a te d  a t the tim e o f the a lleged  
o ffen se , th e  ju r y  shou ld  co n s id e r h is s ta te  o f 
in to x ic a tio n  in d e te rm in ing  i f  d e fendan t h as 
su ch  know ledge .

I f  from  a l l th e  ev id en ce  you  have  a re a so n ­
ab le  d o u b t w h e th e r d e fen dan t had su ch  
kn ow ledge  b y  reason  o f a s ta te  o f in to x ic a ­
t ion , y o u  m u s t g iv e  the d e fen dan t the ben e fit

evidence o f  in tox ication , th e  ju ry  m ay  con­
sider th e  fa c t th a t  th e  accused w as in to x i­
cated  in d e te rm in in g  w h e th e r ne  had th e  
requ isite  know ledge.7 T here  c lea rly  w as 
am ple ev idence a t  tr ia l th a t  a p p e lla n t w as 
in tox ica ted  a t  th e  tim e  o f th e  alleged  o f­
fense an d  th e re fo re  th e  low er c o u rt e rre d  in 
no t insti J ting  th e  ju ry  as to  th e  e ffe c t o f  
such in tox ica tion  on his know ledge o f  th e  
fac ts  g iv ing  rise  to  a d u ty  u n d e r A S 28.35.- 
060.

IV

[13] A p p e llan t’s final a rg u m e n t on a p ­
peal is th a t  u n d er R ule 31(f), A la sk a  
R .Crim .P., th e  tria l cou rt e rred  in o rd e r in g  
a sealed  v e rd ic t o ver d efense  ob jec tion .8 
C rim inal R ule  31(f) provides:

U pon stip u la tio n  o f counsel, th e  c o u rt 
m ay  p e rm it th e  fo rem an  o f th e  ju r y  to  
d a te , s ign  and  seal in an  envelope a  v e r­
d ic t reached  a f te r  th e  usual business 
hours. T he ju ry  m ay th e n  sepai J .e ,  b u t 
all m u s t be in th e  ju ry  box to  de liv e r th e  
v e rd ic t w hen th e  cou rt n e x t convenes o r 
as in s tru c ted  by th e  court.

T h ere  is no question  th a t u n d e r th is  ru le , 
th e  tr ia l co u rt m ay allow  a  sea led  v e rd ic t 
only w hen  counsel so s tip u la te  a n d  th a t  th e  
co u rt below e rred  in p e rm ittin g  a  sea led  
verd ic t w hen th e  defense ob jec ted  to  one. 
T he only  issue then  is w h e th e r th e  tr ia l 
c o u rt’s e r ro r  requ ires reversa l o f  K im okt- 
oak 's  conviction  fo r joy rid ing .9

o f th a t d o u b t and find  th a t he d id  no t have  
su ch  know ledge .

C A U IC  4.25.
8. A t th e  c lo se  o f tr ia l on A u g u s t 11, 1976, the 

co u rt in fo rm ed  counse l th a t it w o u ld  in s t ru c t 
the ju r y  th a t i f  it reached a v e rd ic t a f te r  co u r t 
h ou rs , it co u ld  en te r the v e rd ic t , se a l i t  in  an 
enve lope , re tu rn  home and  announ ce  the v e r ­
d ic t in open co u rt on the fo llo w in g  d a y . De­
fen se  co un se l o b jec ted  to  th is  in s tru c t io n  b u t 
the o b je c tio n  w a s  o ve rru led . The ju r y  reached  
its  v e rd ic t a t 9:30 p. m. th a t n igh t, s e a le d  it  and 
announced  it  in co u rt the fo llow in g  m orn ing .

9. A S  28.35.010 p ro v ide s in part:
Driving a vehicle without owner's consent.
(a) A person  who d r iv e s , to w s  aw a y , o r 
ta k e s  a»veh ic le not h is own w ith o u t the co n ­
sen t o f th e  ow ner, w ith  in ten t tem po ra r ily  to  
d ep r iv e  th e  ow ne r o f p o ssess ion  o f the vehi-
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In  Johnson v. Su ite , 577 P.2d 1063 (A las­
k a  1978), w e recen tly  held th a t  reversa l w as 
req u ired  w here  the  tr ia l co u rt allow ed a  
sealed  ve rd ic t over d efense  ob jection . In 
response to  th e  s ta te ’s a rg u m e n t th a t  th e  
e r ro r  w as harm less , we s ta te d :

In fac t, we have no w ay o f know ing  
w h e th e r d e fe n d a n t’s r ig h ts  w ere  p re ju ­
diced by th e  tr ia l count’s d is reg a rd  fo r th e  
m a n d a te  o f R ule 31(f). T he lan g u ag e  of 
th a t  ru le  is c le a r and unam biguous, and  
leaves no room  fo r jud ic ia l co nstruc tion . 
T h is w as no t an  in a d v e r te n t m istake  by 
th e  tr ia l cou rt. I t  w as a  d e lib e ra te  re fu s ­
al to follow  a  p rom u lga ted  ru le . I f  th e  
ru le  is to  have  any  v ita lity , i t  m ust be 
obeyed u n d e r th e  c ircum stances o f th is 
case.

577 P.2d a t  1064. Johnson c lea rly  con tro ls 
here  and  th e re fo re , ap p e lla n t’s conviction 
fo r jo y rid in g  u n d er A S 28.35.010 m u st be 
rev e rsed .10 H is conviction fo r fa ilin g  to  
re n d e r  ass is tan ce  u n d er A S 28.35.060 is also  
reversed  on th is g round  an d  those discussed 
above.

R E V E R S E D  and  R EM A N D E D  fo r a new  
tr ia l.

M A T T H E W S, Ju s tice , d issen tin g  in p a r t .

F o r th e  reasons s ta te d  in my d issen t in 
Johnson  v. Sta te , 577 P.2d 1063, Opinion 
No. 1612 (A laska, May 5, 1978), I believe 
th a t  th e  sealed  verd ic t p rocedu re  follow ed 
by th e  su p e rio r co u rt w as harm less  e rro r. 
T his co u rt has now  am ended  C rim inal R ule 
31(f) to  p e rm it th e  non-consensual use o f  a  
sealed  verd ic t. T he  co u rt has th e re fo re  re c ­
ognized th a t  th is  p rocedure does no t h arm  
th e  rig h ts  o f an  accused in a  crim inal case. 
T h a t recognition  should govern  here . T hus, 
I w ould a ff irm  ap p e llan t's  conviction fo r 
jo y rid ing . W ith  th e  rem ain d er o f  th e  op in ­
ion, I ag ree .

c le , o r a person  w ho is  a p a r ty  o r  a c c e sso ry  
to  o r an accom p lice  in th e  d r iv in g  o r u n a u ­
th o r ize d  ta k in g  is  g u i lty  o f a  [m isd em ean o r 
o r fe lo n y , d epend ing  on w h e th e r f ir s t  o r s u b ­
sequen t o ffen se ].

O liv ia  L ee B R O W N , A p p e llan t, 

v.

M U N IC IP A L IT Y  O F  A N C H O R A G E, 
A ppellee .

C an d ace  C LA R K , A p p e llan t, 

v.

M U N IC IP A L IT Y  O F  A N C H O R A G E, 
A ppellee .

T ie la  JO N E S , A p p e llan t, 

v.

M U N IC IP A L IT Y  O F  A N C H O R A G E, 
A ppellee .

J e a n  A nn W ONG, A p p e llan t, 

v.

M U N IC IP A L IT Y  O F  A N C H O R A G E, 
A ppellee .

N os. 2961, 2936, 2989 and  2863.

S uprem e C ourt o f A laska.

Sept. 8, 1978.

In  s e p a ra te  cases, d e fen d an ts  w ere  con­
v ic ted  in th e  S uperio r C ou rt, T hird  Jud icial 
D is tr ic t, A nchorage , Ja m e s  K. S ing le ton  
an d  R alph  E . Moody, J J . ,  o f v io la ting  o rd i­
nance  p ro h ib itin g  lo ite rin g  fo r purpose o f 
so lic ita tion  o f p ro s titu tion . D efen d an ts  ap ­
pealed . C ases w ere consolidated . T he S u ­
p rem e  C ourt, C onnor, J ., held th a t :  (1) o rd i­
nance  p ro h ib itin g  lo ite rin g  fo r purpose o f 
so lic ita tion  o f p ro s titu tio n  w as void fo r  
v ag u en ess , since a  fo rm erly  convicted p ros­
t i tu te  o r p an d ere r, upon en g ag in g  in w in­
dow  shopp ing  or s tan d in g  on s t r e e t  co rner 
to  w a it fo r a  bus, could be found g u ilty  o f

10. W e w o u ld  note th a t e ffe c tiv e  Sep tem ber 1, 
1978, C rim in a l R u le  31(f) w il l be changed  p u r­
su a n t to  Suprem e C ourt O rde r No. 316 so  a s  to  
a llo w  tr ia l c o u r ts  to perm it sea led  v e rd ic ts  in 
th e ir  d isc re tio n , w ith o u t th e  need fo r s t ip u la ­
tio n  o f co un se l.
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J., an d  H O D G E S  
icur.

R o b o r t E .  S P E ID E L ,  A p p e lla n t , 
v .

S T A T E  o f A la s k a ,  A pp e lle e . 
N o . 1014.

S u p rem e  C o u r t  o f A ln sk o . 
O c t. 21, 1009.

D e fe n d a n t w as convicted in  the  S u ­
perior C o u rt, T h ird  Ju d ic ia l D is tr ic t, E d ­
w ard V. D av is , J „  o f  fa ilu re  to  re tu rn  a 
rented  m o to r veh ic le , an d  he appealed . T h e  
Suprem e C o u rt, D im ond, J ., held  th a t s ta t­
ute m ak ing  it a  fe lony  to  w illfu lly  neg lec t 
to re tu rn  a  m o to r veh icle  to o w n er is in ­
valid to  e x te n t th a t i t  im poses-crim inal r e ­
sponsib ility  on  one w ho fails to  re tu rn  m o­
to r veh icle  w ith o u t re g a rd  fo r  r ig h ts  o f 
ow ner o r  w ith  in d iffe ren ce  w h e th e r a  
w rong  is done the  o w n er o r n o t bu t is valid  
and m ay be u tilized  to  impose crim inal re ­
sponsibility  on  one to  ex cn t th a t he  fails to  
re tu rn  a  m o to r veh icle  w ith  conscious p u r­
pose to  in ju re  th e  o w n er o f th e  vehicle.

i R eversed  and  case  rem anded  fo r new  
tria l.

S P E ID E L  v .  S T A T E  A la s k a  7 7
C ite  an, A lnakn, 160 P .2d  77

w ithou t reg ard  fo r rig h ts  o f ow nci o r  w ith  
in d iffe ren ce  w h eth er a  w rong  was done 
ow ner o r  not, bu t w as held to be valid  to  
e x ten t th a t it  im posed crim inal responsib ili­
ty  on one w ho failed  to re tu rn  a  m otor v e ­
hicle w ith  conscious purpose to in ju re  o w n ­
e r  o f the vehicle, and  verd ic t aga in s t d e ­
fen d an t w as a g en e ra l one and  did n o t 
specify  g round  upon w hich it rested , co n ­
v iction  could n o t stand  and  a new  tr ia l m u s t 
be o rdered . A S  28.35.026.

3. C r im in a l L aw  €=>13 
S ta tu te  m ak ing  it a felony to  w illfu lly

neg lec t to  re tu rn  a  m o to r vehicle to o w n er 
is no t unconstitu tiona lly  vague. A S  28.35.- 
026.

4. A u to m o b ile s  <3=9316 
C o n s t itu t io n a l L aw  <3=983(3)
C onviction  fo r  fa ilu re  to  re tu rn  a  re n t­

ed  m o to r vehicle did no t v io late  constitu ­
tional p roh ib ition  ag a in s t im prisonm ent fo r  
debt. A S  28.35.026.

5. C r im in a l L aw  0=987 
T erm  “ im position o f  sen tence” w ith in

ru le  giving accused r ig h t to  be p resen t a t  
th e  im position o f  sen tence  encom passes th e  
proceedings know n as the "p re-sen tence  
con ference ,” since those proceedings h av e  
such a  d irec t e ffe c t on th e  sentence th a t  is 
u ltim ate ly  im posed. R ules o f  C rim inal P r o ­
cedure, ru les 3 2 (c ) , 38.

See p u b lic a tio n  W o rd s  and P h ra se s  
fo r  o th e r  ju d ic ia l c o n s tru c t io n s  and 
d e fin it io n s .

6. C r im in a l L aw  0=987 
A ccused h ad  a  rig h t to  be p resen t a t

and m ay be u tilized  to  impose crim inal re r . .  p resen tence  con ference  an d  h is absence a f -

I .  A u to m o b ile s  0=316
S ta tu te  m ak in g  it a  felony to  w illfu lly  

neglect to  re tu rn  a  m oto r veh icle  to  ow ner 
is invalid  to  e x te n t th a t  it im poses crim inal 
responsibility  on one w ho fa ils  to  re tu rn  
m otor veh ic le  w ith o u t reg a rd  fo r righ ts  o f 
ow ner o r  w ith  in d iffe ren ce  w h e th e r a 
w rong is done the  o w n er o r no t bu t is valid

sponsibility  on one to  ex ten t th a t  he fa ils  
to re tu rn  a  m o to r veh icle  w ith  conscious 
purpose to  in ju re  th e  ow ner o f  th e  vehicle. 
AS 28.35.026.

2- A u to m o b ile s  <3=358
W h ere  s ta tu te  m ak ing  it a  felony to 

w illfully neg lec t to  re tu rn  a m o to r vehicle 
to ow ner w as held  to  be invalid  to  ex ten t 
l^at it im posed c rim ina l responsibility  on 
°ne w ho fa iled  to re tu rn  a m otor vehicle

fected  su b stan tia l rig h t o f  accused. R ules 
o f  C rim inal P rocedure , ru les 32 (c), 38.

Allen M cG ra th , A nchorage , fo r appel­
lant.

D ouglas B. Baily, D ist. A tty ., F a irb an k s, 
fo r appellee.

B efo re  D IM O N D , R A E IN O W IT Z , 
B O N E Y  and  C O N N O R , J J .
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O P IN IO N  

D IM O N D , Justice .

A ppellan t w as convicted  by  a  ju ry  o f  fa il­
u re  to  re tu rn  a  ren ted  m oto r veh ic le . F rom  
th is  conviction  an appeal has been tak en .

T h e  ind ictm ent a lleged  a  v io la tio n  o f A S  
2S.35.026. A ppellan t m oved to  d ism iss th e  
ind ic tm en t because th e  s ta tu te  fa iled  to  p ro ­
vide fo r p ro o f o f crim inal in te n t b e fo re  
conviction . T h e  m otion w as den ied .

A t tr ia l it  w as show n th a t  app e llan t h ad  
ren ted  an  autom obile from  A v is  R en t-A - 
C a r C om pany p u rsu an t to  a s igned  a g re e ­
m en t, and  had  failed to  re tu rn  th e  au to m o ­
b ile  a t  th e  tim e sta ted  in the ag reem en t. In  
re g a rd  to .th e  allegation  th a t A S  28.35.026 
failed  to requ ire  p ro o f o f c rim in a l in ten t, 
th e  tr ia l ju d g e  sa id :

I fin d  th a t th e  s ta tu te  does re q u ire  an  ele­
m en t o f  in ten t as such as to  co n stitu te
* * * w ilfu ll conduct on th e  p a r t  o f  th e  
person  charged  th a t h is in d iffe re n c e  m ust 
be a  conscious in d iffe ren ce  * * *
w hether th e  w rong  is done to  th e  ow ner.
* * *
A S 28.35.026 p ro v id e s :

(a )  A  person  in possession o f  a  m o to r 
vehicle u nder an  ag reem en t in  w ritin g  
w hich requ ires him  to re tu rn  th e  veh icle  
to  a  p a rticu la r place o r  a t  a  p a r tic u la r  
tim e w ho re fu ses  o r  w ilfu lly  neg lec ts to  
re tu rn  it to  the place and  a t  th e  tim e 
specified  in  th e  ag reem en t in  w ritin g , o r  
w ho secretes, converts, sells o r  a ttem p ts  
to  sell the  vehicle o r any  p a r t  o f  it is, 
upon conviction , pun ishab le  by im p riso n ­
m en t fo r no t m ore th an  fiv e  y ea rs , o r  by 
a  fine o f  not m ore than  $1,000, o r  by 
both.

(b ) As used in  th is section , “ w ilfu lly  
neg lec ts’’ m eans om its, fa ils , o r  fo rb ears , 
w ith  a  conscious purpose to  in ju re , o r  
w ithout reg a rd  fo r  th e  r ig h ts  o f  th e  ow n­
er, o r  w ith  ind iffe rence  w h e th e r a  w ro n g  
is done the ow ner o r not.

A ppellan t asse rts  th a t th e  tr ia l c o u r t’s  in ­
te rp re ta tio n  o f  A S  28.35.026 is in co rrec t.

H e  s ta te s  th a t fa ilu re  to  re tu rn  a  ren ted  
autom obile  u nder the s ta tu te  is a  felony and  
req u ire s  p roo f o f crim inal in te n t fo r  con ­
viction . H e  a rgues th a t A S  28.35.026 has 
no c rim in a l in ten t req u irem en t an d  is, 
th e re fo re , invalid.

I t  is said  to be a u n iversa l ru le  th a t an 
in ju ry  can  am ount to a c rim e  on ly  w hen  in ­
flic ted  by in ten tion— th a t conduct c an n o t be 
crim inal unless it is show n th a t o n e  cha rg ed  
w ith  c rim ina l conduct had  an  aw aren ess  o r 
consciousness o f som e w ro n g d o in g .1

B u t th is rule is no t w ith o u t excep tion . 
D u rin g  th e  past cen tu ry  th e re  h a s  been an  
ever in c reas in g  tendency to im pose new  d u ­
ties w ith  crim inal sanctions w hich d is re ­
g a rd  a n y  ing red ien t o f  in ten t. T h is  has 
been caused  prim arily  by the in d u s tria l re v ­
o lu tion , ou t o f  w hich g rew  th e  necess ity  o f 
im posing  m ore s tr in g en t d u tie s  on those 
connected  w ith  p a rticu la r industx ies, trad es , 
p ropertie s , o r ac tiv ities th a t a f f e c t  public 
hea lth , sa fe ty  o r w elfare . A s the U n ited  
S ta te s  S uprem e C ourt pointed  o u t in M oris- 
sc ttc  v . U n ited  S ta te s :

T h is  h as con fron ted  th e  c o u rts  w ith  a  
m u ltitude  of prosecutions, based on s ta t­
u tes o r  adm in is tra tive  reg u la tio n s, fo r 
w h a t h ave  been ap tly  called  "public  w el­
fa re  o ffen ses.” T hese  cases do n o t fit 
n ea tly  in to  any o f such accep ted  c la s s if i­
ca tio n s o f  com m on-law  o ffen ses , such  as 
th o se  ag a in s t the s ta te , the  p erson , p ro p ­
erty , o r public m orals. M an y  o f  these 
o ffen se s  a rc  not in th e  n a tu re  o f  positive 
ag g ressio n s o r  invasions, w ith  w hich the 
com m on law  so o ften  dealt, b u t a re  in  the 
n a tu re  o f  neglect w here th e  law  requ ires 

• c a re , o r  inaction  w here  it im poses a duty . 
M any  v io lations o f such reg u la tio n s  re ­
su lt in  no d irec t o r im m ediate  in ju ry  to 
person  o r  p roperty  but m erely  c re a te  the 
d a n g e r o r  p robability  o f  it w hich  th e  law  
seeks to  minim ize. W hile  such  o ffen ses 
do n o t th rea ten  the secu rity  o f  the sta te  
in  th e  m an n er o f treason , th ey  m ay be re ­
g a rd ed  as o ffenses ag a in s t its  au th o rity , 
fo r  th e ir  occurrence im pairs th e  e ff i-

I .  M o r is s e tte  v . U n ited  S ta te s , 342 U .S . 240, 250. 72 S .C t. 240, 00 L .E d . 288, 203 (1052).
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ciency o f  co n tro ls  deem ed essen tia l to  th e  
social o rd e r  as p re sen tly  constitu ted . In  
this respect, w h a tev e r th e  in ten t o f  th e  
v io la 'o r, th e  in ju ry  is th e  sam e, and  th e  
consequences a re  in ju r io u s  o r  no t a cco rd ­
ing to fo r tu ity . H en ce , th e  leg isla tion  
applicable to  such o ffe n se s , as a m a tte r  o f  
policy, does no t sp ec ify  in te n t as a  n eces­
sa ry  elem ent. T h e  accused , if  he  does 
no t will th e  v io la tion , u su a lly  is in  a po­
sition  to  p rev en t i t  w ith  no m ore  ca re  
th an  socie ty  m ig h t reasonab ly  ex p ec t and  
no m ore ex e rtio n  th an  it  m igh t re a so n ­
ably e x a c t from  o n e  w ho assum ed h is r e ­
sponsib ilities.2 

T he  s t r tu te  u n d e r  co n sid e ra tio n  here , how ­
ever, does n o t rep re sen t w h a t could be c las­
sified as a  "public  w e lfa re  o ffen se ."  T h e  
health, sa fe ty  and  w e lfa re  o f  th e  public is 
not involved. A ll th a t  th e  s ta tu te  is con­
cerned w ith  is the p ro tec tio n  o f  one select 
group o f persons in th e  business com m uni­
ty— those w ho ren t au tom obiles.

M oreover, a s  w as in d ica ted  in  M orissette, 
penalties fo r public w e lfa re  o f  fences “ com ­
monly a re  re la tiv e ly  sm all, an d  conviction  
does no g ra v e  d am age  to  an  o ffe n d e r 's  
repu ta tion .” 3 T h a t is no t tru e  here . T h e  
penalty is no t sm all— th e  o ffe n d e r  u n d e r 
A S 28.35.026 is su b jec t to  conviction  o f a  
felony and im prisonm en t fo r  a te rm  o f  five 
years.4 T h is  w ould do considerab le  dam ­
age to one’s rep u ta tio n . T h e  basis fo r d is­
pensing w ith  the req u irem en t o f crim inal 
in ten t v :th  respec t to  “public w e’fa re "  
types t  jf fc n s c s  h as no app lica tion  n th is  
case.

I t is tru e  th a t one w ill som etim es find  
felony s ta tu te s  th a t a rc  silen t on the  su b ­

2. Id. a t  255-250, 72 S .C t. a t  240. 90 L .E d . 
a t 290-297.

3. Id . a t  250. 72 S .C t. a t  240. 90 L .E d . 
a t 297.

4. A S  23.35.020(a) p ro v id e s :
A person in  [>ossession o f  a  m o to r ve- 

r le  u n d e r an ag reem en t in  w r it in g
wh ich  re q u ire s  h im  to re tu rn  the ve­
h ic le  to  a  p a r t ic u la r  p lace  o r a t  a p a r­
t ic u la r  t im e  who re fu se s o r w i l f u l ly  
neg lects to  re tu rn  i t  to the p lace and
a t  the t im e  sp e c ifie d  in the agreem en t 
in w r it in g , o r w ho  sec re te s , conve rts .

je c t  o f  c rim ina l in ten t. B u t these  a re  in ­
s tan ces  w here  the s ta te s  h av e  co d ified  th e  
com m on law  o f  crim es, a n d  th e ir  courts 
h ave  assum ed th a t th e  om ission  o f  th e  re­
q u irem en t o f  crim inal in te n t d id  n o t s ign ify  
d isapp rova l o f  th e  p rincip le  b u t m ere ly  rec ­
ognized  th a t in ten t w as so  in h e ren t in  the 
idea  o f  th e  o ffen se  th a t it  needed no  s ta tu ­
to ry  a ff irm a tio n . T h u s , a s  to  fe lony-type 
o ffen se s  cod ified  from  th e  com m on law , the 
c o u rts  h av e  found  an im p lica tion  o f  in ten t.3 
R ep re sen ta tiv e  o f these  in s tan ces  a r e  la r­
ceny-type  o ffen ses w h ere  th e  s ta te  courts 
h av e  consisten tly  re ta in ed  a req u irem en t o f 
c rim in a l in ten t.0

B u t th e  s ta tu te  u n d er co n sid e ra tio n  is no t 
o f  th a t  type. I t  is no t s ile n t a s  to  th e  m en­
ta l e lem ents o f  the ac ts  m ade  c rim in a l, so 
as to  g iv e  rise  to  th e  in fe re n c e  th a t  c rim i­
nal in te n t is in h e ren t in  th e  idea o f  th e  o f ­
fen se  denounced. A  person  is g u ilty  o f  a  
c rim e  u n d e r A S  28.35.026 if  he “ w illfu lly  
neg lec ts”  to  re tu rn  a m o to r vehicle to  th e  
ow ner. T h e  te rm  "w illfu lly  n eg iec ts” is de­
fin ed  as m ean ing—  »

om its, fa ils , o r  fo rb ea rs , w ith  a  con­
scious pu rpose to in ju re , o r  w ith o u t re ­
g a rd  fo r th e  rig h ts  o f  th e  ow ner, o r 
w ith  in d iffe ren ce  w h e th e r  a  w ro n g  is 
done the  o w n er o r  not.

B y  d e fin in g  “w illfu lly  n eg lec ts” so  spe­
c ifica lly , the leg isla tu re  h a s  in d ica ted  th a t 
th e  o rd in a ry  crim inal o r  fe lon ious in ten t, as 
in  th e  case o f  larceny  ( th e  in te n t to  deprive  
the o w n er perm anen tly  o f  the  p ro p e rty  
t a k e n 7), is no t in h e ren t in  th e  o ffe n se  of 
fa ilin g  to  re tu rn  a ren ted  au tom obile . In 
p lace o f  in h e ren t crim inal in te n t th e  leg is­
la tu re  has substitu ted  so m eth in g  else. T he

s e l ls  o r m tcm p ts  to s e l l the v e h ic le ' 
o r a n y  p a r t o f i t  is , upon co n v ic t io n , 
p un ish ab le  b y  im p riso nm en t fo r  not 
more tlm n  f iv e  y e a rs , o r  b y  it f in e  o f 
no t more th an  $1,000, o r b y  both.

5. .M o risse tte  v . U n ited  S ta te s . 342 U .S . 
240. 252. 72 S .C t. 240, 90 L .E d . 2SS. 
294 (1052).

G. Id . a t  200-202. 72 S .C t. 240. 90 L .E d . a t  
299.

7. 2 W ha rto n 's  C r im in a l L aw  an d  t ’ roce- 
d u re  S 452. a t  SO (1957).
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question  is w hether th is su b s titu tio n  m eets 
th e  conven tiona1 requ irem ent f o r  crim inal 
conduct in th is  kind o f case, i. e ., th e  in f lic ­
tion  o f in ju ry  on the ow ner o f  a  veh ic le  by 
in ten tion , w ith  aw areness o f  som e w ro n g ­
doing.

By one o f  the defin itions o f  “ w illfu lly  
neg lec ts” the s ta tu te  m akes it  a  c rim in a l o f ­
fense  to  fa il to re tu rn  a  m o to r v eh ic le  "w ith  
conscious purpose to in ju re .” 8 H e re  th e  
s ta tu te  incorpora tes an  e lem en t o f co n ­
scious w rongdo ing  or c rim in a l in ten t. T o  
th a t  e x te n t th e  s ta tu to ry  o ffe n se  m eets th e  
conventional requirem ent o f  c rim in a l c o n ­
duct.

B u t th a t is no t so as to  th e  o th e r  d e f in i­
tions w hich m ake it a crim e to  fa il to  re ­
tu rn  a m oto r vehicle “w ith o u t re g a rd  fo r 
th e  rig h ts  o f the ow ner”  o r  “ w ith  in d if­
fe ren ce  w h e th e r a w rong  is d o n e  th e  o w n­
e r  o r  n o t ." 9 U nder th is te rm in o lo g y  it 
is possible fo r one to be fo u n d  gu ilty  o f 
th e  o ffen se  w hen there  w as  an  en tire  
lack  of any  conscious d ep riv a tio n  o f  p ro p ­
e rty  o f in ten tional in ju ry . I f  one fa ils  
to  re tu rn  an autom obile o u t o f  neglect, 
w ith o u t any  intention to d e p riv e  the  o w n­
e r  o f  h is p roperty  or to c o n v e r t th e  p ro p ­
e rty  to h is ow n use, o r o f  d o in g  w ro n g  to 
th e  ow ner, he is made g u ilty  o f  a  felony 
a lthough  he m ay have ac ted  u n w ittin g ly  
o r  inadverten tly  or neg ligen tly . T h is  is 
co n tra ry  to  th e  general co n d itio n s  o f penal 
liab ility  req u irin g  not only  th e  do ing  o f 
som e ac t by the person to  be held  liable, 
b u t also  the existence o f  a  g u ilty  m ind 
d u rin g  the  commission o f th e  a c t.

[1] A lthough  an ac t m ay  h ave  been 
ob jectively  w rongful, th e  m in d  and  will 
o f the doer o f the act m ay h a v e  been in ­
nocent. In such a case th e  p e rso n  can n o t 
be punished  fo r a crime, u n less  it is one

8. A S  2 .3 .3 5 .0 2 0 (b ).

9 . lit.
10. ('f. A S  3,3.35.025 I n ) .  w h ic h  a ls o  d e a ls  

w ith  r e n ta l  veh ic les, w h e re  c r im in a l  in ­
ten t. is  s t a t e d  is a r e q u i r e m e n t  f o r  c r iiii-  
in itl l ia b i l i ty .  T h a t  s t a t u t e  p r o v i d e s :

A p e rs o n  w ho . w ith  in t e n t  to  d e f r a u d ,  
o b ta in s  possess ion  o f n m o to r  v e h ic le  
from  i ts  o w n e r  o r  a  p e rs o n  w h o  h a s  
p o sse ss io n  o f th e  v e h ic le  w i th  th e

such  as th e  “public w e lfa re” type o f  o f ­
fense, w hich  w e have discussed, w h e re  
th e  penalties a re  re la tiv e ly  small an d  c o n ­
v iction  does no g re a t  dam age to  a n  o f ­
fen d e r’s rep u ta tio n . U n d e r the te rm s  o f  
A S  28.35.026 th e re  is no escape fro m  a  
felony conviction  and  a  possible f iv e -y e a r  
p rison  te rm  fo r sim ple neglectfu l o r  n e g ­
lig en t fa ilu re  to  re tu rn  a ren ted  a u to m o ­
bile a t  th e  tim e specified  in th e  re n ta l  
ag reem en t. T o  m ake such an act, w ith o u t 
consciousnes o f w rongdo ing  o r  in te n tio n  
to  in f lic t in ju ry , a  serious crim e, an d  c r im ­
inals o f  those  w ho fall w ith in  its  in te r ­
d iction , is inconsisten t w ith  the g e n e ra l 
law . T o  convict a  person o f  a  fe lony  f o r  
such an  act, w ith o u t p rov ing  crim inal in ­
ten t, is to  deprive such  person of due p ro c ­
ess o f  law . T o  th e  e x ten t th a t A S 28.35.026 
p erm its  th a t  to happen, it  is invalid  an d  
o f  no e ffe c t.10

H o w ev er, the s ta tu te  is invalid a n d  in ­
e ffec tiv e  only  to the ex ten t m entioned, a n d  
no t in its  en tire ty . I t  is severable by v i r ­
tu e  o f  A S  01.10.030 w hich p rov ides:

A ny  law  h e re to fo re  o r  h e rea fte r  en ­
ac ted  by the A laska leg isla tu re  w hich  
lacks a  severab ility  clause shall be 
con stru ed  as though  it  contained th e  
clause in the  fo llow ing language, “ I f  
any  prov ision  o f  this A ct, o r th e  a p ­
plication  th e reo f to  any  person o r  c ir­
cum stances is held invalid, th e  r e ­
m ainder o f  th is  A ct and  the ap p li­
ca tion  to  o th e r persons o r c ircum ­
stances shall n o t be affected  th e r e ­
by.”

W h a t th is s ta tu te  m eans, as app lied  in 
th is  case, is th a t A S  28.35.0<!6 is valid  a n d  
m ay be u tilized  to  impo'.c crim inal r e ­
sponsib ility  on one to th e  ex ten t th a t  h e  
fa ils  to re tu rn  a  m oto r vehicle “ v ;th  cori-

o w n e r 's  c o n se n t,  by  r.itrec in g  in w r i t i n g  
to  p a y  n re n ta l  fo r u se  o f  tin* v e h ic le  
b a se d  in  w h o le  o r  in  p a r t  on  th e  le n g th  
o f  t im e  a n d  ilis tn n c e  th e  v e h ic le  is  
d r iv e n ,  c ;« m  c o n v ic tio n , is  p u n is h a b le  
by  im p r is o n m e n t  fo r  n o r  m ore  t lm n  f iv e  
y e a r s ,  o r  b y  a  f in e  o f  n o t  m o re  t h a n  
$ 1 ,0 0 0 . o r  by b o th .

A S  2 s .3 5 .0 2 5  a n d  2.S.35.02 ' w e re  p a r t s  
o f  o n e  e n a c tm e n t  by  th e  le g is la tu re  in  
c h a p t e r  3 7 , S I .A  1904 .
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scious purpose to in ju re ” th e  ow ner o f 
the vehicle.

T h is  does no t m ean, h o w ev er, th a t  ap ­
pellan t’s conviction m ay s ta n d . In  S trom - 
berg  v. C alifo rn ia ,11 th e  d e fe n d a n t w as 
convicted  by a  ju ry  u n d e r  a  C a lifo rn ia  
s ta tu te  m ak ing  it an  o f f e n s e  publicly  to  
d isplay a red  flag  fo r  a n y  one o f  th ree  
purposes. F ind ing  it  w o u ld  be unconsti­
tu tional to punish one w h o  d isplayed th e  
flag  fo r one o f  the th re e  purposes, the 
U nited  S ta te s  Suprem e C o u rt re jec ted  the 
s ta te  c o u rt’s  reasoning  th a t  th e  conviction  
could nevertheless be su s ta in e d  because 
the o th e r  tw o s ta tu to ry  pu rposes w ere  
severab le  and  co n stitu tio n a l. T h e  S u ­
prem e C ourt sa id :

T h e  verd ic t against th e  ap p e llan t w as 
a  genera l one. I t  d id  n o t specify  the 
g round  upon which it  re s te d . A s th e re  
w ere  th ree  purposes se t fo r th  in  the 
s ta tu te , and  the ju ry  w a s  ins truc ted  
th a t th e ir  verdict m igh t b e  g iven w ith  
respect to  any one o f  th em , indepen­
den tly  considered, it is im possib le to  
say under w hich clause  o f  the  s ta tu te  
th e  conviction  was o b ta in ed . I f  any

•I. 2*3 U.S. aril). 51 S.Ct. 532, 75 L .E d .
1117 (1031).

12. hi. n t 307-3(1*. 51 S .C t. n t 535. 75 
L.Ed. nt 1122.

<3, S tre e t v . N ew  York . 304 U .S . 570. 5S5.
K0 S .C t. 1354, 1302. 22 L .E d  .2d 572. 5S1 
(1000): V illen  v. C n ited  S ta te s , 354 U .S . 
20.X. 311. 77 S .C t. 1004, 1 L .Ko.2d 1350. 
1371 (1057): T e rm in ie llo  v . C ity  o f 
Ch icago , 337 U.S. 1. 5-0. 00 S .C t. *04.
03 L .E d . 1131. 1135 (1040) : C rnm cr v. 
U n ited  S ta te s . 325 U .S . 1, 30 n. 45, 05
S .C t. 01*. XI) L .E d . 1441. 1101 n . 45 
(1045) ; W illiam s  v . N o r th  C a ro lin a .
317 U .S . 2*7. 202. 03 S .C t. 207. *7 L .E d . 
270. 2*2 (1042).

14. In s t r u r t io l i  No. 15 roads a s  fo llo w s :
T h e  essen tia l e lem en ts w liie h  the 

S ta te  m u s t prove to w a r r a n t  a co n v ic ­
tion o f the defendant o f th e  c r im e  o f 
f a i l u r e  to Ite t iirn  a  R e n ta l V eh ic le , 
a s  charged  in Count I  o f  the In d ic t ­
m en t. a r e :

1. T h a t the d e fen dan t R obert E . 
Sp iede l (sic| w as in po sse ss ion  o f a 
10l>* fa lc o n  under an  ag reem en t in 
w r i t in g  w h ich  requ ired  h im  to  re tu rn  
th a t veh ic le  to A v is  R e n t a  C a r on 
•Tanuary IX . lfHtS;

4 60  P .20— 6

one o f  these  clauses, w hich th e  s ta te  
c o u rt h a s  held  to  be separable, w as  
invalid , it  can n o t be determ ined up o n  
th is  re co rd  th a t th e  appellant w as n o t 
conv ic ted  u n d e r th a t clause. * * *
I t  fo llow s th a t  instead  o f its  b e in g  
perm issib le  to  hold, w ith th e  s ta te  
co u rt, th a t  th e  verd ic t could be s u s ­
ta in ed  i f  any  one o f the c lauses o f  
th e  s ta tu te  w ere  found to be valid , th e  
n ecessa ry  conclusion  from  the m a n n e r  
in  w hich  th e  case w as sent to  th e  ju r y  
is th a t, i f  an y  o f  th e  clauses in  q u e s ­
tion  is invalid  u nder the F edera l C o n ­
s titu tio n , th e  conviction cannot be u p ­
held .12

T h is  ru le  has been consistently  fo llo w ed  
by th e  S uprem e C ourt in la ter d ec is io n s .13

[2 ] W e  apply th e  rule in S lrom berg  
to  th is  case. T h e  verd ict ag a in s t a p p e l­
lan t w as a  genera l one and did n o t sp e c ify  
the  g ro u n d  upon w hich  it  rested. I n  a d d i­
tion , a  f a i r  read in g  o f Ins truc tion  N o . 15 
leads u s to  th e  conclusion th a t th e  ju ry  
m ig h t h av e  found  appellant gu ilty  u n d e r  
a n y  one o f  the th ree  definitions o f  “ w ill­
fu lly  neg lec ts.” 14 I t  is im possible to  say

2. T h a t  the de fendan t w i l f u l ly  n e g ­
le c ted  to  re tu rn  t lin t veh icle to A v is  
R en t n C nr on J a n u a ry  18, 11)0*:

3. T h a t  the om ission , fa i lu re  o r  for- 
bcn rnncc o f de fen dan t to re tu rn  s n id  
veh ic le  w as w ith  a conscious purpose to  
in ju r e  A v is  R e n t n Cnr, o r w ith o u t  
rega rd  fo r the r ig h ts  o f A v is  R e n t a 
C a r o r  w ith  an ind iffe rence w h e th e r  
o r no t a w rong  w as done to A v is  R e n t 
n  C n r.

I f  y o u  f in d  from  the evidence th a t  
the S tn te  has proved, beyond a  re a so n ­
a b le  doub t, eneli o f these e ssen tia l e le ­
m en ts then you  shou ld  find  the d e ­
fe n d a n t g u i lty  as charged in C o un t 
I  o f th e  In d ic tm e n t:  bu t i f  you  h a ve  
a reasonab le  doub t as to w h e th e r a l l  
o f th ese  e sse n tia l e lem ents have been 
p roved , then you shou ld  f in d  th e  d e ­
fe n d an t not g u i lty .

W e b e lie ve  th a t the words in the la s t  
p a rag rap h , "each  o f these e ssen tia l e le ­
m en ts"  and " n i l o f these e ssen tia l e le ­
m en ts”  re fe r to the three e ssen tin l e le ­
m en ts a s  lis te d  in  numbered p a ra g rap h s 
1, 2 an d  2 o f the in s tru c tio n , an d  n o t 
ju s t  to the th ree a lte rn a tiv e  ba se s fo r  
co n v ic t io n  in paragraph  number 3.



8 2  Alaska 460 PACIFIC REPORTER, 2d SERIES

w h e th e r  th e  ju r y  convicted  ^because a p ­
p e llan t fa iled  to  re tu rn  th e  m otor veh ic le  
"w ith o u t re g a rd  fo r  the r ig h ts  o f  the  o w n­
e r ” o r  "w ith  in d iffe ren ce  w h e th e r a  w ro n g  
is  [w as] done th e  ow ner o r  n o t” o r  " w ith  
conscious pu rpose  to  in ju re ” th e  o w n er 
o f  th e  vehicle. F o r  th is reason  the convic­
tion  can n o t s tan d  and a  new  tr ia l m u s t 
be o rdered .

A ppellan t n ex t contends th a t A S  28.35.026 
is u n constitu tiona l because it  is vague. H e  
re lies upon th e  doctrine  th a t  a  c rim ina l 
s ta tu te  w hich  " is  so vague and  s tan d a rd - 
less as to  no t g ive fa ir  w a rn in g  o f th e  
a c ts  p roh ib ited  by it is a  deprivation  o f  
due  process o f law  u nder th e  14th A m end­
m en t o f  the U n ited  S ta te s  C onstitu tion .”  10 
In  H a rr is  v. S ta te  w e quoted  w ith  ap p ro v ­
al from  a decision  o f  th e  U n ited  S ta te s  
S uprem e C ourt in  L an ae tta  v. N ew  J e r ­
sey  10 as  fo llow s:

N o one m ay be requ ired  a t  peril o f  
life , liberty  o r  p ro p erty  to  speculate 
a s  to the m ean ing  o f penal sta tu tes. 
A ll a re  en titled  to  be in fo rm ed  as to  
w h a t th e  S ta te  com m ands o r  fo rb ids.17

[3 ] W e  do no t believe th a t  the  s ta tu te  
fo rb ids the do ing  o f  an  ac t “ in term s so 
vague th a t m en o f com m on in telligence 
m ust necessarily  guess a t  its  m eaning  an d  
d if fe r  as to  its  app lica tion ,” 18 o r th a t a p ­
pe llan t o r  anyone else could  not re a so n ­
ab ly  u n d ers tan d  w hether h is con tem plated  
conduct w as proscribed. T h e  s ta tu te  
m akes crim inal the action  o f  one who “w ill­
fu lly  neg lec ts” to  re tu rn  a m o to r vehicle.10 
U n d e r o u r decision  as to  th e  valid ity  o f  
th e  s ta tu te  as it  p erta in s  to  crim inal in ­
ten t, "w illfu lly  neg lec ts” m eans the fa ilu re  
to  re tu rn  a m o to r vehicle "w ith  conscious 
purpose to  in ju re ” the ow ner of the ve-

15. H a r r s  v . S tn te , 457 P.2d 03S, G40-041 
(A la sk a  19(19).

16. HOG U .S . 451. 452. 59 S .C t. 018, 83 
L .E d . 888 (1939).

17. H a r r is  v . ^ tn te , .m/ira n . 15,
18. C onnn lly  v . G enera l C onstr. Co., 269 

U .S . 385. 391. 40 S .C t. 120, 127, 70 L .E d .
322, 328 (1920).

19. A S  28.35.020 makes c r im in a l Clio a c tion
o f one who “ re fu se s"  to re tu rn  a  motor 
veh ic le . S in ce  ap p e lla n t w n s no t chan ted

h id e . O ne does no t have  to  guess a s  to  
w h e th e r  o r  no t he has a  conscious p u r ­
pose to  in f lic t in ju ry  on som eone else. 
H e  e ith e r  has such purpose a n d  a n  a w a re ­
ness o f  it, o r  he does not. I f  he does, he  
w ill know  from  th e  te rm s o f  the s ta tu te  
th a t  h e  can  be found gu ilty  o f  a crim inal 
o ffen se . H e  is g iven  f a i r  w a rn in g  o f  
th e  k ind  o f  ac t proscribed  by th e  s ta tu te . 
T h e  s ta tu te  is no t vague.

A p p ellan t had  signed a  re n ta l co n tra c t 
w ith  A vis R en t-A -C ar C om pany  w hich  p ro ­
v ided  in p a r t :

[ T ]h e  R e n te r  acknow ledges an d  a g re e s :

1. T h a t R en te r w ill re tu rn  said  vehicle, 
to g e th e r  w ith  all tires , tools, accesso ries 
a n d  equipm ent, to  an A v is  sta tio n  in  
th e  c ity  w here  th e  veh icle  w as  ren ted  
* * * and  on the  d a te  spec ified  on
p age  2, o r  sooner, upon dem and  o f  L es­
sor.

* *  ■ * * *  *

3. T h a t  R en te r expressly  acknow ledges 
p erso n a l liability  to  pay lesso r on d e ­
m a n d : (a )  a  m ileage ch a rg e  com puted
a t  th e  ra te  specified fo r th e  m ileage cov­
ered  by sa id  vehicle d u rin g  the  term  o f  
th is  ren ta l * * * ; (b) tim e, collision 
d am age  w aive" and, m iscellaneous c h a rg ­
es a t  th e  ra te  specified  on  p age  2 o f  th is  
ren ta l. * * *

A p p e llan t fa iled  to re tu rn  the  au tom obile  
and  pay  ren ta l fees as p rov ided  in  th e  
co n tra c t. H e  contends th a t since all he 
h ad  done w as fail to  m eet an  ob liga tion , 
fo r se rv ice  o r  money, c rea ted  by con trac t, 
h is  conv ic tion  and  sentence o f  im prison ­
m en t u n d e r A S  28.35.026 v io la ted  th e  con ­
stitu tio n a l proh ib ition  ag a in s t im prison ­
m en t fo r deb t.20

w ith  r e fu s a l to re tu rn  the au tom ob ile  in 
q u e s t ic n , b u t  w ith  n eg lec tin g  to  re tu rn  it ,  
w e Im ve no t d iscussed  the is su e  o f c r im ­
in n l re sp o n s ib ility  fo r  r e fu s a l to re tu rn  
a  m o to r veh ic le  a s i t  re la ted  to c r im in a l 
in te n t .

20. A r t ic le  I .  section  17 o f the A la s k a  con­
s t i tu t io n  p ro v id e s:

T h e re  s h a l l be no im p riso nm en t fo r 
deb t. T h is  section  does no t p ro h ib it 
c iv i l  a r r e s t  o f abscond ing  deb to rs.
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[4] T he  c ru x  o f  th e  problem  is th e  
m eaning  o f  "d eb t"  as used in the co n sti­
tu tion . A ppellan t a rg u es  th a t it  m eans 
“all th a t is due a m an u nder any  form  o f 
obligation o r  p ro m ise ." 21 T h is  seem s to 
be a m ino rity  position. M ost cou rts  de­
fine "d eb t” a s  "any  liability  to pay money 
g ro w in g  ou t o f  any  con trac t, e ith e r e x ­
press o r  im plied.” 22 [E m phasis added .] 
T he g is t o f th e  o ffen se  u nder the  s ta tu te  
is fa ilu re  to  re tu rn  an  autom obile w ith  a 
conscious pu rpose  to  in ju re  th e  ow ner and  
not m ere fa ilu re  to  pay  the ren ta l price.23 
W e hold th a t the constitu tional p roh ib i­
tion  ag a in s t im prisonm ent fo r  debt has 
not been v io lated .24

A fte r  conviction  bu t p rio r to  th e  im po­
sition o f  sen tence, a  con ference  w as held  
in th e  tr ia l ju d g e 's  cham bers. P resen t 
w ere  th e  tr ia l judge , th e  d is tr ic t a tto rn ey , 
a  p robation  o f f ic e r  and  appellan t’s counsel. 
A ppellan t w as no t p resen t. T h e re  is no 
record  o f  w h a t took place a t th is  co n fe r­
ence. In  h is b rie f  on th is appeal counsel 
fo r appellan t, w ho w as also  tr ia l counsel, 
sta ted  th a t a t  the con ference  the facts 
upon w hich ap p e llan t’s sentence w as to 
be based w ere p resen ted  to th e  con ferees 
for discussion, and  th a t such fac ts em ana t­
ed m ostly  from  a presen tence  rep o rt th a t 
had  been p rep a red  by the p robation  o f f i­
cer. T h is  sta tem en t h as  no t been denied  
by appellee, so we shall assum e it  is c o r­
rect.

A ppellan t con tends here , as he did p rio r 
to sen tenc ing  in th e  tr ia l court, th a t he 
w as en titled  to  be p resen t a t th e  conference , 
and th a t  h is absence was a v io lation  o f 
Crim inal Rule 3S w hich p rov ides:

21. R ronson  v . S y  verson . SS W ash . 2(14.
152 I*. 10:U). 1044. L.U.A.1010B. 003 
(1015).

22. E x  M o rse . 2G A m .  450. 220
1’. 537. 530 (1024) : E lk n y  S te e l Co. 
v . C o llin s . 302 l*n. 441, 141 A.2il 212.
217 (105S): C lau sen  v . C lau sen . 250 
M in n . 203, 84 NAV.2d 075. (M l (1057) :
E x  p a rte  S m a ll. 02 O k l.O r. 101. 221 
P.2il 000, 070 (C t.A pp .lD50 ); D a v is  v . 
S ta te , 237 A la . 143, 185 So . 774. 770 
<A la .l03S).

T h e  d e fen d an t shall be p resen t a t the 
a rra ig n m e n t, a t  every  s tage  o f th e  tr ia l 
inc lu d in g  th e  im paneling  o f th e  ju ry  and  
th e  re tu rn  o f  the verd ic t, and  a t  the 
im position  o f  sentence, excep t as o th e r ­
w ise p rov ided  by these rules.

In  in te rp re tin g  th is ru le  we have sa id : 

[N Jo n a d h e re n c e  by th e  tr ia l co u rt to 
th e  prov isions o f  C rim .R . 38 does not a u ­
to m atica lly  constitu te  reversib le  e rro r. 
A  v io la tion  o f  the m andate  o f  C rim .R . 
38 is n o t p re jud ic ia l e r ro r  un less such 
n o n ad h eren ce  has a ffec ted  a  substan tia l 
r ig h t o f  th e  d efendan t.25

T h e  question  h e re  is w h e th e r appellan t had 
a  r ig h t to  be p resen t a t  the  p resen tence  
co n fe ren ce  an d  w h eth er h is absence a f f e c t­
ed any  su b s tan tia l r ig h t o f  appellant.

In  h o ld ing  th a t appellan t had  no r ig h t 
to  be p resen t, th e  tr ia l ju d g e  sa id : “ * * * 
th is  m an had  been convicted, th is  is no t a 
m a tte r  o f  conviction , th is  is a  m a tte r  o f 
a tte m p tin g  to  p roperly  evalua te  the case fo r 
sen ten ce .” B ut th a t  is the  very  po in t in ­
vo lved  in  ap p e llan t’s claim  th a t he  had  
th e  r ig h t to  be p resen t. W e know  o f  no 
p erso n  m ore  v ita lly  concerned  and  in te r­
ested  in  a  p ro p e r evalua tion  o f  the  case 
fo r  sen ten ce  and  the p roper sen tence to be 
im posed th a n  the appellan t. A s in te rested  
a s  the  ju d g e , the d is tric t a tto rn ey  and  a p ­
pe llan t’s counsel w ould be in these  m a t­
te rs , th e  appellan t is f a r  m ore in te rested  
because it  is h is life  and  liberty , and  not 
th e i r ',  th a t  the sentence w ould d irec tly  a f ­
fect.

T h e  ju d g e  a lso  said  t,.d t the e ffe c tiv e ­
ness o f  th e  p resen tence  c in fe ren ce  w ould 
be d im in ished  if  appellan t w ere p resen t.

23. See P ln p in ae r v . S ta te . 217 On. 11.
120 S.E.2M COO, 011 (1001) ; T r e f f r y  v . 
T a y lo r .  07 \Vnsh.2d 487, 408 P.2d 200. 
273-274 (1005) ; E n n is  v . S tn te . 05 So.
2d 20, 23 ( F in .1057); A pp lic a tio n  o f 
W in d le . 170 K an . 230. 204 P.2d 213.
215 (1050).

24. P eop le v . C a r r . 220 C a l.A iip .2 il 74.
40 C a l.R p tr .  58 (1004).

25. N o ffk e  v . S tn te . 422 I\2d 102. 105 
(A la sk a  1007): K u a z ru k  v. S ta te , 430 
i* 2d 002, 004 (A la sk a  1008).
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In  w h a t w ay  th is  w ould be so the ju d g e  did 
n o t ex p la in , n o r do w e u n ders tand . T h e  
p resen ten ce  re p o r t p repared  by the proba- 
, .1 o f f ic e r  p robab ly  form ed the basis fo r 
th e  d iscussion  a t  th e  conference . T h a t 
re p o r t m ay  h av e  con ta ined  h earsay  m a tte r  
co n ce rn in g  ap p e llan t's  background and  be­
hav io r . T o  a f fo rd  the  appellan t the  r ig h t 
to  h e a r  w h a t w as said  about him  and  th e  
o p p o rtu n ity  to  deny  o r  explain  o r  s ta te  
m itig a tin g  c ircum stances w ould, w e be­
lieve, ten d  to  enhance  ra th e r  than  d im in­
ish the  e ffec tiv en ess  o f  the p resen tence 
con fe ren ce .

[5 ] A s w e h av e  sta ted , th e re  is no tr a n ­
sc r ip t o f w h a t took  place a t the p resen ­
tence  co n fe ren ce . W e  believe it is fa ir  to  
assum e th a t  th e  p a rtie s  p resen t d iscussed 
a p p e lla n t’s background  and ch a rac te r, h is 
b eh av io r , h is  rep u ta tio n , h is chances o f  re ­
h ab ilita tio n , and  th e  possib ility  o f  g ra n t­
in g  p ro b a tio n .2” T h e  m a tte rs  discussed 
p robab ly  h ad  ? in fluence  on the
ju d g e ’s u ltim a te  decision  as to  w h a t sen ­
tence  to  im pose. In  all fa irness to  th e  a p ­
p e llan t— ne being  th e  one w ho w as to  be 
sen tenced— th e  opp o rtu n ity  should have 
been  g iven  him  to  p artic ip a te  in the d is­
cussion . U n d e r  C rim inal Rule 38 appellan t 
h ad  th e  ex p re ss  r ig h t to  be p resen t “ a t  th e  
im position  o f  sen ten ce .’’ W e hold th a t th e  
te rm  "im position  o f  sen tence” encom passes

26. Kee C riin .lt . 32(c) which provide*: 
Pre-Sen tence In v e s t ig a t io n .

(1) When Made. The p roba tion  
se rv ic e  o f  th e  c o u r t s h a ll m ake n p re ­
sen ten ce  in v e s t ig a t io n  and  report to 
the c o u r t be fo re the ini| iosition o f sen ­
tence o r th e  g ra n t in g  o f p roba tion  u n ­
le s s  th e  c o u r t o th e rw ise  d ire c ts . T he  
rep o rt s h a l l no t be su bm itte d  to the 
c o u r t o r  i t s  co n ten ts  d isc lo sed  to a n y ­
one u n le s s  the de fen dan t has p leaded 
g . , i i t y  o r  h as been fo und  g u i lty .

(2) Ucport. T h e  re iio r t o f the pre- 
sen ten ce  in v e s t ig a t io n  sh a ll con ta in  any  
p r io r  c r im in a l reco rd  o f the d e fendan t 
and  su ch  in fo rm a tio n  abou t h is  c h a r­
a c te r is t ic s , h is  f in a n c ia l cond ition , a id 
th e  c irc um s ta n ce s  a ffe c t in g  h is  b ehav io r 
a s  m ay he h e lp fu l in im posing sen tence 
o r in  g ra n t in g  p ro ba tio u  o r in the cor-

th e  proceed ings know n a s  th e  "p rcsen tcn ce  
con fe ren ce ,”  since those  p roceed ings have 
such  a  d irec t e f fe c t  on th e  sen tence  th a t is 
u ltim ate ly  im posed.27

[6 ] T h e  r ig h t o f  ap p e llan t to  have  been 
p resen t a t  the  p rcsen tcn ce  co n fe ren ce  w as 
a su b stan tia l one. T h e  den ia l o f  th a t  r ig h t 
m ust be assum ed  to  h ave  been p re ju d ic ia l, 
since we can n o t say  w ith  any  deg ree  o f  c e r­
ta in ty  th a t th e  ju d g e  m ay  n o t have  been 
in fluenced  to  im pose a  le sse r sen tence  h ad  
appe llan t been g iven  th e  o p p o rtu n ity  to  be 
h ea rd  and  p a rtic ip a te  in  th e  d iscussion  re ­
la tin g  to  s e n te n c in g . '’1 B y o u r decision  
to d ay  we do n o t m ean  to  b a r  m eetings be­
tw een  co u rt a n d  counsel co n ce rn in g  p ro ­
cedu ra l m a ile rs , sch ed u lin g  problem s, and  
s im ila r top ics w hich  m ay  tak e  p lace be­
fo re , du ring , o r  fo llow ing  a  c rim ina l ju r y  
tr ia l. T h e re  a re  m any  in s tan ces in  w hich  
co n feren ces betw een  c o u rt an d  counsel in 
cham bers do no t d irec tly  a f f e c t  o r  d ispose 
o f  th e  sub s tan tia l m e rits  o f a  d e fe n d a n t’s 
cause  o r  t'.u  sen ten ce  to  be im posed. B u t 
th e  co n feren ce  w hich  took  p lace in  th e  
case befo re  us a id  h av e  a d ire c t-e ffe c t upon  
the  sen tence  received  by th e  defendanc.

T h e  ju d g m en t is rev e rsed  and  th e  case 
is rem anded  fo r a  new  tr ia l .

N E S B E T T , C. J .,  d r l  n o t p a rtic ip a te  in 
the decision  o f  th is  case.

ree tionn l tre a tm en t o f the d e fen dan t, 
and such  o th e r in fo rm a tio n  a s  m ny bn 
requ ired  b y  the c o u r t .

27. W e do no t per-' upon the que s tio n  o f 
w h e th e r o r n t e fendnn t in  a c r im in a l 
case has a c o n s t itu t io n a l r ig h t to  be 
p re sen t n t n p rcsen tcn ce  con ference.

28. I t  m igh t be n rg u e il th a t  ap p e lla n t can  
show  no p re jud ice-becau se  he w a s p laced  
on p roba tion  fo r  f iv e  y e a r s  and . s u b je c t 
to the c o n a t io n s  o f p ro ba tio n , w as not 
o b liged  to se rve  nn.v p rison  tim e . S uch  
an  a rg um en t w o u ld  h ave  to  igno re the 
p o s s ib ili ty  t l in t  had a p p e lla n t been p re s­
en t a t  the p re sen tence con ference h is  
sen tence m ig h t h a ve  been le s s  th an  f iv e  
y ea rs , and th a t  i f  a p p e lla n t v io la te s  the 
te rm s o f p ro ba tio n  he w i l l  be req u ire d  to 
be im prisoned .
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I a m  r e q u e s t i n g  t h e  s c h e d u l i n g  o f  SSIIB 150 t h e  s a m e  t i m e  y o u  
s c h e d u l e  a h- a r i n g  f o r  H B  73.

A s  y o u  know, h u n d r e d s  o f  p e o p l e  f r o m  P e t e r s b u r g  h a v e  s i g n e d  
p e t i t i o n s  a s k i n g  t h a t  t h e  lav; o n  " j o y - r i d i n g "  b e  ma .e m u c h  
s t r o n g e r .  I h a p p e n  t o  a g r e e  w i t h  t h e m  a n d  feel t h a t  H B  73 
is t o o  l e n i e n t  a n d  d o e s  n o t  a d d r e s s  t h e  w i s h e s  of o u r  
c o n s t i t u e n t s .

P l e a s e  l e t  m e  k n o w  if y o u  n e e d  b a c k - u p  i n f o r m a t i o n  r e g a r d i n g  
t h i s  issue.

cc: G a y l e  M. E a s t w o o d



M a r c h  18, 1988
W hile in Juneau 

P. 0. Box V 
Juneau, A la ska  99811 

(907) 465-4919
G a y l e  M. E a s t w o o d  
B o x  1185
P e t e r s b u r g ,  A l a s k a  99833 

D e a r  Ms. E a s t w o o d :

T h a n k  y o u  for w r i t i n g  r e g a r d i n g  t h e  a u t o  t h e f t  p r o b l e m  in 
P e t e r s b u r g ,  it s e e m s  t o  b e  a n  i s s u e  in o t h e r  c o m m u n i t i e s  as 
w ell. I s u p p o r t  i n c r e a s i n g  t h e  c r i m i n a l  p e n a l t i e s  for a u t o  
theft.

B e c a u s e  o f  t h e  d i f f i c u l t y  in p r o v i n g  t h a t  t h e r e  w a s  i n t e n t  t o  
" p e r m a n e n t l y "  d e p r i v e  a n o t h e r  o f  p r o p e r t y ,  w e  h a v e  s e p a r a t e  
s t a t u t e s  o n  g e n e r a l  t h e f t  a n d  " j o y r i d i n g , "  w h i c h  is n o w  o n e  of 
s e v e r a l  o f f e n s e s  g r o u p e d  u n d e r  t h e  t i t l e  " c r i m i n a l  m i s c h i e f " .  (AS 
1 1 . 4 6 . 4 8 4  ( a ) (2)).

O n  f i r s t  o ffense, if t h e  m o t o r  v e h i c l e  is r e c o v e r e d  w i t h o u t  
d a m a g e ,  j o y r i d i n g  is n o w  a C l a s s  A  m i s d e m e a n o r ,  w i t h  a m a x i m u m  
p e n a l t y  of u p  t o  1 y e a r  in j a i l  a n d  a $ 5 , 0 0 0  fine. O n  s e c o n d  
o f f e n s e ,  (AS 1 1 . 4 6 . 4 8 4 ( c ) ) ,  it b e c o m e s  a C l a s s  C felony, w i t h  a 
m a x i m u m  p e n a l t y  of five y e a r s  in j a i l  a n d  a $ 5 0 , 0 0 0  fine.

A s  y o u  know, it is p r o o f  t h a t  t h e  i n t e n t  w a s  t o  d e p r i v e  a n o t h e r  
of  p r o p e r t y  " p e r m a n e n t l y "  t h a t  s e e m s  t o  b e  s o  d i f f i c u l t  t o  p r o v e  
in i s l a n d  c o m m u n i t i e s  l i k e  P e t e r s b u r g .  T h e  p r o b l e m  m a y  b e  m o r e  
in  t h e  w a y  t h e  l a w  is i m p l e m e n t e d  t h a n  in t h e  w a y  it is w r i t t e n .

I s u p p o r t  r a i s i n g  t h e  p e n a l t i e s  f o r  f i r s t - t i m e  j o y r i d i n g  t o  a 
C l a s s  C felony. W e  h a v e  a b i l l  in t h e  H o u s e  J u d i c i a r y  
C o m m i t t e e ,  H o u s e  Bill 73 w h i c h  c a n  b e  a m e n d e d  t o  d o  so. I am 
w o r k i n g  o n  a n e w  v e r s i o n  o f  t h a t  l e g i s l a t i o n  a n d  w i l l  h e a r  it in 
t h e  C o m m i t t e e  o n  Monday, M a r c h  22.

T h a n k s  a g a i n  f o r  writing.

S i n c e r e l y ,

R e p r e s e n t a t i v e

6)
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February 29, 1988

Representative John Sund 

Pouch V

Juneau, Alaska 99811 

Dear Representative Sund:

A petition has been circulated by Petersburg residents calling 

for the crime of Criminal Mischief in the Third Degree (a Class A 

misdemeanor) (for vehicle theft) be increased to a felony offense 
category.

The Petersburg Police Chief has advised the City Manager that the 

District Attorney's office has been reluctant to charge persons 

stealing cars in Petersburg with Theft in the Second Degree, a C 

Felony, because one of the elements of that offense is that the 

person taking the vehicle has the intent to deprive the owner of 

the property indefinitely. In that Petersburg is on an island, 

the District A t t o r n e y’s office feels that proving that element 

would be difficult or impossible and have elected to charge under 

the criminal Mischief statutes. Unless there is damage done over 

$500 to the vehicle taken, Criminal Mischief statutes require 

that the person be charged with Criminal Mischief in the Third 
Degree, an A Misdemeanor.

It seems somewhat incongruent that a person in Petersburg can 

enter a home and take a $600 VCR and be later apprehended and 

charged with Burglary in the Second Degree, a C Felony, and that 

another person can take a $10,000 vehicle from the street or a 

driveway and when apprehended only be charged with Criminal 

Mischief in the Third Degree, an A Misdemeanor.

During 1987, registered owners repr *ed ten vehicles stolen and 

the investigations into these thefts showed the registered owners 

suffered a property damage loss totaling $481.30. These losses 

did not include losses such as inconvenience to the owners such 

as towing, etc. So far in 1988, the police department has had 

three vehicles reported stolen and property damage has amounted 

tc $15,771,72 which should result in one to two felony charges 

due to the excessive damages.



Host other states classify auto theft as a felony and with the 
increasing cost of vehicles and the inconvenience of such a loss, 

it seems appropriate that the State of Alaska increase the 

penalty and level of this offense so that it is consistent with 

the theft of other valuable property.

Sincerely,

Doug Barber, Mayor 

City of Petersburg



MAR 0 2 1988

|AjJ
F e b ru a ry  £6, 1988

Representat ive J ohn Sund 

P.O. Box V (MS-3100) 

Juneau, A la s k a  99811

Dea r  R ep r es e n t a t i v e  Sund:

E n c l o s e d  please find c o pi e s of the petition that has been c ir c ul a t i n g  

in Petersburg. The c it i z e n s  of P e t e r sb u rg  would like the L e gi s l a t u r e  

to ch a n g e  the Law s  r eg a r d i n g  S t o l e n Vehicles. He feel that a person 

who steals a vehicle, be it an automobile, boat, or airplane; should 

be prose c u t e d  as having com m i t t e d  a Felony, r at h e r  than Criminal 

Mischief. The fact that we? live on an island is immaterial, and 

s h o u l d  not mak e  a d i f f e r e n c e  in the level of punishment for stealing 

a vehicle.

O nly you, as our elec t e d  representative, ca n  a u t h o r a Bill to change 

the Law. So we a r e  f o r m a ll y reque s t i n g  you to do this.

If I can be of any a ss is t a n c e  to you in d oing this, please feel free 

to contact me.

We still h a v e p e ti ti o n s out, in Petersburg, but it appe a r s  that we 

hav e  100’/- of the adult p o p u l at i o n in favor of the a b o v e  change; AMD 

we also have the e n d o r s e m e n t  of the P e t er s bu r g  City Council.

e n c :

cc: G o v e r no r  C o w p er  

S e n a t o r  Jones 

R e p re s e n t a t i v e  Tay l o r



We, the c i t i s e ns  o f  Petersburg, feel the need for a ch a n g e  from 

" J o y -riding" to G r a n d  Theft Auto, if a person s t ea l s  a vehicle. We 

feel that it is immat e r i a l  if we live on an island or not. It is a 

c as e  of t a k e n  s o m e o n e’s p r o p e r t y  without t h e i r  p e r m i ss i o n and should 

r e c e i v e  the p e n a l t y  for t h ei r  actions. If the o w n e r s leave their key 

in the ignition, that is b e tw e e n  t he i r  i n s urance c o mp a n y  and 

themselves. The t hi e f sh o u l d  be p r o s e cu t ed  as a car thief.
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We, the c i t i z e n s  of Petersburg, feel the need for a change from 

"Jo y - r i d i n g "  to G rand Theft Auto, if a person s t e a ls  a v e h u  e. We 

feel that it is immaterial if 'we live on an island or not. It is a 

c a se  of t a ke n  s o m e o n e’s pr o p e rt y  without their p e r m is s i on  and should 

r e c e i v e  the p en a l t y  for t he i r actions. If the ow n e r s  leave their key 

in the ignition, that is b e t we e n  t heir i n s urance c o mp a n y  and 

themselves. The t h i e f  sh o u l d  be prose c u t e d  as a ca r  thief.

A D D R E S SN A M E
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We, the c i b i ze n s  of Petersburg, feel the need for a c h a n ge  from 

"Jo y - r i d i n g "  to Brand Theft Auto, if a person steals a vehicle. We

feel that it is immaterial if we live on an island or not. It is a 

cas e  of t a k en  s o m e o n e’s property without their p e r m i ss i on  and should 

r ec ei v e  the penalty for their actions. If the ow n e r s  leave their key 

in the ignition, that is between t heir insurance c o m pa n y  and 

themselves. The thief should be p r osecuted as a ca r  thief.
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We, the c i t i z e n s  of Petersburg, feel the need for a ch a n g e  from 

"Joy-riding" to Grand Theft AUto, if a person st e a l s  a vehicle. We

feel that it is immaterial if we live on an island or not. It is a 

case of t a k e n  s o m e o n e’s pr o p e r t y  without t heir p e r m i ss i on  and should 

r ec ei v e  the penalty for their actions. If the o w n e rs  leave their key 

in the ignition, that is betw e e n  their i n s urance c om p a n y  anJ 

themselves. The t h i e f  should be p r osecuted as a c a r  thief.

NOME

U M l U l

l o o

___
 _____

&1S___________
- . - S o J & O J l l l X _________________

 „ .....
/ j c d L /£ L 3 _ % „

1 & A .J L Z 5 L
u t i l —

.....

. .S .a , .3 .± A .S S .3 .___
 l2 J Z - - £ c z ! L .jJ !J £

s £ . a 3 \X ? - .

M<£2

( 2  _________
~f/c>   ^________________________1
- -   / S i r r .  y . 7  J•mmsm

ir?>
'»

A s  U l l
. J L * .

o v J O J J y g *



We, the c i t i z e n s  of Petersburg, feel the need for a change from 

" J o y - riding" to Grand Theft fluto, if a person steals a vehicle. We 

feel that it is immaterial if we live on an island or not. It is a 

cas e  of t a k e n  s o m e o n e’s pr o perty without t h e i r  p er m i s s i o n  and should 

r e c e i v e  the penalty for t h e i r  actions. If the o w n e rs  leave their key 

in the ignition, that is between t heir insurance c om p a n y  and 

themselves. The t hi e f should be prose c u t e d  as a car thief.
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We, the c i t i z e n s  of Petersburg, feel the need for a ch a n g e  from 

"Joy-riding" to Grand Theft fluto, if a pe. jon s t e a ls  a vehicle. We

feel that it is immaterial if we live on an island or not. It is a 

case of t ak e n s o m e o n e’s pr o p e r t y  without t heir p er m is s i o n  and sh o u l d  

r e c e i v e  the penalty for their actions. I. the o w n e rs  leave their key 

in the ignition, that is betw e e n  t h e i r  i n s urance c o m p a n y  and 

themselves. The thief should be p r osecuted as a c a r  thief.

• >
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We, the c it i z e n s  of Petersburg, feel the need for a c h a ng e  from 

" Joy-riding" to Grand Theft Auto, if a p e r so n  s t ea l s a vehicle. We 

feel that it is immaterial if we live on an island or not. It is a 

c ase of t aken s o m e o n e’s pr o p e r t y  without t h e i r  p e r m i ss i o n and should 

r e c ei v e  the pena l t y  for t h e ir  actions. If the o w n e r s  leave t heir key 

in the ignition, that is betw e e n  t heir ins u r a n c e  c o mp a n y  and 

themselves. The t h ie f  should be p r o s e cu t e d as a car thief.

A D D R E S S

Z o o  S / i / j p y  B F A C ______________

v  s  p.r  _ / ?±------------------------ a < T r
fi* 7 8 b  IH  S . '5^g_£fc.:
a X J U k £ A

x J & v L  
lA $ J

's-ki

-M
jL&tZ J.JJtZU—fyJ.

12J-* 
- S j e i h  I 2 A 7

Z 3 k _ A / L

J S .q X .- J .1 J 1 7 -

 Z S A ? .  4 r = £ * A & L _ .    _____
-  P t f c A<i . r? r j  ____

J & u L . £ £ J t _____
 £ £ 2 ! „ y M L - £ £ z ^ Z A _

d     S c.i l . - g e A i ' Z i i . t o i . _____

r 7 ^ u ^ / ^ .A k X - M ^ ____________________
■y ■ r f i a ^ r r r z r r _______________________ $ ,( 2 - * . < ? S I 7 - — ^ 2 ji2 s a jS c fC sr— A X — £ £ J S J >

________   ribdhsi______________________________________________________ ___________ ____
 i------------------------.cLvA_2.3r4'--- —,.jLLC: L2.Ĵ i3_5„
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We, the c i ti z e ns  of Petersburg, feel the need for a ch a n g e  from 

"Joy-riding" to Grand Theft Onto, if a per s o n  st e a l s  a vehicle. We 

feel that it is immaterial if we live on an island or not. It is a 

c as e  of takfn&'someone’s pr o p er t y  without t heir p e r mi s s io n  and should 

r ec e i v e  the pena l t y  for t h e i r  actions. If the o w n e rs  leave their key 

in the ignition, t at is betw e e n  t heir i n s urance company and 

themselves. The t hi e f  sh o u l d  be p r osecuted as a car thief.
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We, the c i t i z e n s  of Petersburg, feel the need for « c h a n ge  from 

"J o y - riding" to G rand Theft Auto, if a person st e a l s  a vehicle. We 

feel that it is immaterial if we Live on an island or not. It is a 

c a se  of t a k e n  s o m e o n e’s pr o p er t y without t heir p e r m i ss i o n and should 

r e c e i v e  the pena l t y  for their actions. If the o w n e r s  leave t heir key 

in the ignition, that is between t heir i n s urance c o m p a n y  and 

themselves. The t hief should be p ro s e c u t e d  as a car thief.
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We, the c it i z e n s  of Petersburg, feel the need for a change from 

"Jo y - r i d i n g "  to Grand Theft Auto, if a person steals a vehicle. W? 

feel that it- is immaterial if we live on an island or not. It is a 

cas e  of t a k e n  s o m e o n e’s property without t heir p e r m i s si o n  and should 

r e c e i v e  the penalty for their actions. If the ow n e r s  leave t heir key 

in the ignition, that is between t heir insurance c o m p a n y  and 

themselves. The t hief should be p r osecuted as a car thief.
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We, the c i ti z e ns  of Petersburg, feel the need for a ch a n g e  from 

"Joy-riding" to Grand Theft Auto, if a person s t e a ls  a vehicle. We

feel that it is immaterial if we live on an island or not. It is a 

c ase of t a s o m e o n e ’s property without t heir p e r mi s s i o n  and should 

r e c e i v e  the pena l t y  for t heir actions. If the o w n e rs  leave t heir key 

in the ignition, that is betw e e n  t heir insurance c o m p a n y  and 

themselves. The t hief should be prose c u t e d  as a car thief.
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