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Steve Cowper

Office of the Governor
P.0. Box A

Juneau, AK 99811

Re: Our File No. 2027.01
Dear Steve:

As we predicted last fall, the Legislature has
introduced several bills calling for the ™recriminalization™ of
marijuana with a number of unfactual alleged findings of fact.
Enclosed please find a point by point rebuttal of all the
purported 'new" facts regarding marijuana.

In summary, nothing has changed as far as marijuana and
scientific evidence since the Ravin decision in 1975. Indeed,
the ultimate bottom line 1is that” people all over the world have
been using marijuana in various quantities for over 3,000 years
and nothing has happened yet.

The issue presented insuch legislation transcends
marijuana. It deals with the right of privacy, the right of the
people to be let alone to dowhat they want, so long as it
doesn"t affectanyone else. Please let me know If you would like

any additional information or i1f | can be of any other
assistance. We are not releasing the contents of this letter
generally at this time. f \

Vetfy truly yours,

RHW:ksg/01
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Dear Mr. Wagstaff:

I have examined the findings reported in House Bill #55 of the Alaskan
Legislature and have found them flawed and inaccurate. Here is a point by
point rebuttal of the findings. References to the National Academy of
Sciences refer to their publication Marijuana and Health which reports their

1982 study of marijuana related research. r , -
(.* - Wl mrN gl .
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- 1) “"THC, the mind altering/lIngredient“in™marijuana, 1is not soluble m.*.

water, but goes into the fatty *tissues ..of. the; brain, .testicles, ovaries, and
L. J.Lan .-1 **1.a ST\3TVA— I, t.l *ili f _J B r 11 1 tt

metabolites stay in the body for®"up to 30 days, but these metabolites"are non-
psychoactive. Any toxicologist can confirm this. Urine lasting advocates
exploit the confusion between THC which is the active ingredient and is
metabolized relatively quickly, and its metabolites (chiefly 9-carboxy-THC)
which have no psychoactive effect but linger in the body for a month or so.

The following quote is from a recent article by Chemical & Engineering
News (6/2/86). "Marijuana is the most commonly abused drug and the kinetics
of its metabolism have been studied extensively. It is also an unusual drug
in that it can be detected in urine for a long time. Very little of the
original drug, Delta-9-tetrahydrocannabinol or THC, ,goes into the urine. The
chemical 1is absorbed from the blood into .body fat tissue where it is
eliminated as it is slowly metabolized. . . (metabolites) can be found in
urine for longer than a month

The following quote is from a Center for Disease Control MMWR Report
(9/16/83). "Studies involving humans indicate that 80% - 90% of the total

dose of Delta-9-THC is excreted within 5 days - approximately 20% in urine "nd
65% in feces."

Most experts claim that the metabolites disappear 10 to 14 days after

ingestion in most cases. Urine tests detect these metabolites, which is why
the manufacturers are required to point out that they are tests to indicate
recent use, not intoxication or impairment. If THC remained in the system for

30 days, and remained active, the urine tests would be marketed as a way to
indicate impairment. They aren"t.

2) "the buildup of THC in the body causes the user to smoke more
marijuana to achieve the desired high and may result in loss of sleep,
appetite;, and initiative, as well as moodiness and depression;"

The "buildup of THC" 1is actually tolerance to the drug, a physiological
response humans and animals have to any drug. It occurs not because of the
THC buildup, but because of other complex biological Tfactors.

U
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The symptoms mentioned accompany cessation of marijuana use in some
individuals, not the buildup in the body. A majority of marijuana smokers
experience no side-effecks from cessation of use. If these symptoms indicate
anything, they indicate the relative lack of serious side-effects from
cessation of use, unlike those associated with alcohol and opiate withdrawal.

3) "It is possible for a human being to overdose from the use of
marijuana, especially if it is used in conjunction with alcohol, because it
increases the effects of alcohol;"

There is no record of anyone ever dying from an overdose of marijuana.
It is one of the least toxic drugs known to man.

Raphael Mechoulam, who isolated the main ingredient of marijuana (THC)
has edited Cannabinoids as Therapeutic Agents which includes an article by
Mark Segal on Marijuana®s potential as an analgesic. He reports that
marijuana has promise as a pain killer because it i° non-addictive and does
not depress the respiratory tract ((unlike opiods.) Marijuana®s promise as a *
pain-killer 1is reported by the National Academy of Sciences, and by Roger
Roffman in the book Marijuana as Medicine; its promise rests on the factthat* "Vt
finding #3 is essentially false. ] b NVoop o >

[ =+ -

Marijuana is a mild intoxicant, arj as such should not be used in f. m T .
conjunction with other intoxicants. . Whether marijuana increases the effects
of alcohol, or complicates them, or just how one would subjectively describe -
the effects of mixing the two, 1is beside the point that multiple drug use
provides multiple safety concerns. Marijuana, though, has far less severe
cross-reaction with alcohol that barbituates or tranquilizers such as valium.
Once again, a good toxicologist can provide confirmation of these points.

4) "the THC content of a marijuana cigarette 10 years ago was one
percent, but is as high as 10percent per cigarette today:"

Proponents of jailing people for marijuana use have been using this
argument as if to suggest that marijuana is ten times more dangerous than it

used to be. The premise that an increase in potency demonstrates an increase
in danger is logically unsound. As with alcohol, consumers compensate for
higher potency by consuming smaller doses. Anyone who counsels alcoholics

will confirm that beer is no les: dangerous than whiskey simply because it has
N lesser potency.

The government has been trying to sell the increased potency argument

for some time. The iclosed press release refers to a New York Times report
in 1986 that mari-iu- a had increased to an average potency of 3.5%, and that
this was an al Icrease over the seventies. However, in 1980, The Times
ran a simila _ "nly at that time they claimed that marijuana had an
average pote " 4%. So, marijuana has actually decreased in potency, if

you believe The Times.

5) "Marijuana causes schizophrenia, illusions, and hallucinations,
including a dulling of the senses, creating the possibility that the user 1is
unable to respond to body signals, such as pain;"



There 1is no clinical evidence that marijuana causes schizophrenia. The
National Academy of Sciences found that drug abuse was more often than not a

symptom rather than a cause of mental problems. Illusions and hallucinations
are often subjective phenomena influenced by an individuals mental state and
the power of suggestion. Ind. /iduals succeptible to lapses in their grasp of

reality will compound their mental problems with the use of alcohol,
marijuana, or other drugs.

Marijuana users do not hallucinate. They do experience an alteration of
their apace perception, and an apparent enhancement of colors. These,
combined with impairment of motor coordination, are reasons why marijuana
should not be used while driving a motor vehicle. However, to call these
effects of marijuana "hallucinations”™ is misleading if not untruthful.
Individuals who take LSD hallucinate. Individuals detoxifying from alcohol
addiction hallucinate. Hallucinate means the individual sees something that
isn"t there. Marijuana users do not hallucinate.

The National Institut : on Drug Abuse®s pamphlet, "Marijuana'", is."far
from being the best source on marijuana®s effects.. However’ it"s claims "are. j.:
based far more on actual research than popular myths. It makes"no mention"of -
hallucinations, 1illusions, or schizophrenia resulting from marijuana use.-:

" _ . - r!_ : - . . v

Marijuana®s promise as a pain Kkiller is referenced above. However/"the"
dose required to render an individual oblivious to body signals such as pain
far exceeds standard levels of use. A sufficient dose to accomplish this
would also put the subject to sleep. It is unlikely that this presents any
danger to the individual or to society.

6) "although it may take a heavy cigarette smoker as long as 20 years
to develop lung cancer, one marijuana cigarette a day may cause lung cancer in

three years;"

Marijuana 1is used daily by over 6 million Americans, according to the

National Institute of Drug Abuse. Marijyana has been a popular recreational
drug used by a large percentage of young Americans since 1965. There 1is no
record of case histories to document this finding. If this finding were true,
we would have millions of case histories of young individuals with lung cancer
from marijuana use. The case histories don"t exist because the statement is
false.

The National Academy of Sciences decided that marijuana smoking and
tobacco smoking can not be compared because the methods of ingestion differ so

greatly. Marijuana smokers smoke far less materials a day than tobacco
smokers (up to 2 cigarettes a day compared to 20 - 60), but they inhale the
smoke far deeper into the lungs. On the other hand, many marijuana smokers

use a waterpipt (or "bong") which filters out many, but not all, of the tars
that contribute to lung cancer.

Claims that marijuana is more carcinogenic than tobacco are compelled by
a logic that dictates that because marijuana is illegal (except in Alaska) it
has to be more dangerous than tobacco (or in other cases, than alcohol). The
claims are based on the undisputed fact that marijuana contains more tar than
tobacco, but ignore the differences in ingestion and dosage that make
comparisons inhaccurate. Marijuana smoke is bad for the lungs, it does



contribute to the formation of lung cancer, and I am convinced that by the
year 2000 we will begin to hear of case studies of indiviuuals who have lung
cancer as a result of long term marijuana use.

Nonetheless, it iIs not true that a marijuana cigarette a day for three

years will cause lung cancer. I offer my own lungs and continued health as
proof.
1)) "THC affects eggs, sperm, sexual hormones, and the development of a

fetus, and marijuana use may result in deformed or undersized offspring;"
There are no documented cases of marijuana use causing a genetic
deformity. I challenge anyone to provide one.

In April, 1984 Ralph Hingson delivered a paper at a NORML conference on
"Effects of Marijuana Use on Pregnant V7omen". Dr. Hingson®"s conclusion was
that marijuana use during pregnancy may result in a smaller birth weight for
the fetus, but in an allowable range (similar to the smaller birth weight for
babies from nicotine or alcohol using mothers.) NORML has been publicizing

this sines 1984. We regularly hear, though, from mothers who used marijuana .
during pregnancy who delivered babies of normal weight. * e ;e
-_ ” -_ r -_ -_ - -_

Laboratory tests have indicated .that under some®"conditions, large doses =-
of _.THC affect the eggs, sperm, and sexual hormones of rats and ether animals.c.v'
There is evidence that THC inhibits sperm-mobility. However, the effects of =
marijuana on fertility seem to be negligible - as millions of marijuana
smoking parents will attest to.

The National Academy of Sciences report affirmed that marijuana use has
no effect on chromosomes or fertility. :

8) "other physical reactions to marijuana include irreversible® changes
in the brain, sinusitis, pharyngitis, bronchitis, emphysema, increased heart
rate, and decreased blood circulation;"

Marijuana use does not cause brain® damage. NIDA recently announced
proof that it does. My office contacted the researcher. His data actually
suggested that a does of 50 marijuana cigarettes a day for 30 years would not
cause brain damage. What NIDA based their comments on was his finding that
136 marijuana cigarettes for 30 years would cause slight premature senilia.

An individualwould have to smoke a marijuana cigarette every 8 rinutes for 16
hours a day, for thirty years, to suffer any brain damage - if this study is
conclusive. The enclosed NORML press release cited above re: marijuana
potency contains more details of this study.

Smokingcontributes to lung and sinus problems, and marijuana smoking is
no different. Marijuana does increase the heart rate and/or blood pressure in

some individuals; NORML cautions against marijuana use by individuals with
cardiovascular problems.

2) "other psychological reactions to marijuana include loss of memory;
impairment in thinking, reading comprehension, and verbal and arithmetic
problem solving; impairment of perception of distance and time; and anxiety,
panic, paranoia, psychosis, and psychological dependence."



People use marijuana because they enjoy the mild impairmei s the
senses marijuana contributes to. This impairment is short term, 1 wears off
two to three hours after ingestion. There is no evidence of prolonged
impairment from marijuana use. The effects described above up to but not
including anxiety are the short-term effects desired by the marijuana user.

The danger of teenage marijuana use 1ii" that many teens are prone to miXx
relaxation and studying, meaning they think it is okay to study while high on
marijuana or while drinking beer. Impairment limits the ability to learn,
especially the acquisition of learning skills. This is why it is essential to -
deter adolescents from marijuana use, and a primary reason why NORML advocates
legalizing marijuana for adults (and shutting down the black market that will
sell to students.) However 90% of marijuana smokers are adults whose learning
skills are unimpaired by their occasional, moderate marijuana use. . .

Marijuana produces a condition similar to stress on the human body (for

example, the increase in heart rate.) Most users find this pleasurable, "2 ‘.
~ironically even the ones who claim they use marijuana to alleviatejS t r € S s m -j
some first time users do not. This is what accounts to reports of anxietye =

attacks by new or inexperienced users of marijuana. ’M~ ———-

marijuana likes it, nor does everyone who uses it

People with pre-existing mental problems, as mentioned

to drub abuse. They are the source of reports of panic, paranoia, and

psychosis resulting from marijuana’use.: ", - ? ‘

The issue of psychological dependence has been hotly debated for twenty
years. Obviously, millions and millions of Americans use marijuana
regularly. I contend they do so because they enjoy using marijuana. Whether
they are psychologically dependent cr not is a moot point. Marijuana is not
an addictive drug, nor a dangerous one. Psychologicax reactions to it are
cultural, not medical or biological. Once again, to belabor the point, some
people with psychological problems abuse marijuana and of ..er drugs. As with
anxiety, panic, paranoia and psychosis, psychological dependence is not an
observed side-effect in the overwhelminglylmajority of marijuana users.

Additional Comments

Tc be to the point, these findings at best constitute horrible
distortions and exaggerations of existing research findings. At wcrst, they
are deceptive lies and half-truths designed to mislead the legislature of
Alaska.

The National and International Drug Law Enforcement Strategy of the
National Drug Enforcement Policy Board (NDEPB) (Jan. 1987) states that
"because the decriminalization of marijuana possession undermines the standard
of the unacceptability of drug use, the 11 states (which includes Alaska) that
have decriminalized marijuana possession should recriminalize this offense."
This document also indicates that the Attorney General 1is now in charge of all
anti-drug efforts, including drug-education plans.

Many of the claims represented in the above findings replicate claims in
the NDEPB"s Analysis of the Domestic Cannabis Problem and the Federal
Response, (8/86). The source cited was a Drug Enforcement Administration



report "The Health Implications of Marijuana Use." It is rift with phraseB
such as "research suggests,'" '"have been observed,"” "marijuana may," and other
cautious terminology which avoids making a direct conclusion. It is my-;-
opinion after studying these claims that the represent law enforcement®s best
attempt to justify the laws which they are obligated to enforce.

Soci” bias often interferes with sound scientific reasoning. The
notirn th marijuana is illegal so it must be dangerous is the driving
rational” »<?hind the ludicrous comments about marijuana above. The strategy

of the NDEPB is to justify their increasing budget requests by turning drug
education programs into law enforcement propaganda.

Please let me know how I can be of service in bringing the truth ibout
marijuana to the people of Alaska.
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LEGISLATIVE AFFAIRS AGENCY

MEMORAND UM February 18, 1988

SUBJECT - Constitutionality of "criminalizing”
possession of marijuana (CSSB 32 (HESS))

TO- Senator Bettye Fahrenkamp

FROM: Jack Chenowetlr*®

Legislative Coun).<l

You have asked whether the legislature may constitutionally
make possession of any amount of marijuana illegal.

In a memorandum accompanying the original version of SB 32,
the drafter, Keith Levy, wrote:

. - . This draft makes the possession of any amount of
marijuana illegal. The proposed amendment to

AS 11.71.060(a) specifically concerns possession of any
amount less than one-half pound and makes it a
misdemeanor .

This provision conflicts with the right to privacy
under Art. 1, sec. 22 of the Alaska Constitution. In
the case of Ravin v. State, 537 P.2d 494 [(1975)], the
Alaska Supreme Court ruled that this right to privacy
within the home prevailed over an inadequately
compelling governmental interest iIn preventing
marijuana possession and use by adults iIn the home.
The policy arguments made in the bill are not, In my
opinion, sufficiently weighty to overcome the
constitutional protection recognized iIn the Ravin
decision.

Since then, as you know, the findings provisions of the ori-
ginal bill have been amended and extended and incorporated
into the version that i1s the Senate HESS Committee Substi-
tute. The committee substitute makes no change in the
operative text of the bill.



Senator Bettye Fahrenkamp
Page 2
February 18, 1988

It is the constitutionality of that committee substitute as
to which you i1nquire.

In Ravin, the court acknowledged that the right of privacy
is limited by the "legitimate needs of the State to protect
the health and safety of i1ts citizens.”" 537 P.2d 494, at
501. Responding to the evidence marshalled by the state 1In
defense of iIts prosecution, the court determined that

. . It appears that effects of marijuana on the
individual are not serious enough to justify widespread
concern, at least as compared with the far more
dangerous effects of alcohol, barbiturates, and
amphetamines. Moreover, the current patterns of use In
the United States are not such as would warrant concern
that i1n the future consumption patterns are likely to

change.

Ravin, supra., at 509 - 510. The court did not close the
aoor to debate or to the adoption of legic!ation that would
survive constitutional scrutiny:

Research is continuing extensively. Scientific doubts
persist, however, and that fact has significance for
our application of the law. It is a long-standing rule
of law that statutes designed to protect the public
health will receive a liberal construction. . .
There is a presumption in favor of public health
measures; when there iIs substantial doubt as to the
safety of a given substance or situation for the public
health, controls iIntended to obviate the danger will

usually be upheld.
Ravin, supra., at 510. But, the court concluded:

. - - ho adequate justification for the state"s
intrusion into the citizen®s right to privacy by its
prohibition of possession of marijuana by an adult for
personal consumption in the home has been shown. The
privacy of the individual®s home cannot be breached
absent a persuasive showing of a close and substantial
relationship of the intrusion to a legitimate
governmental interest. Here, mere scientific doubts
will not suffice. The state must demonstrate a need
based on proof that the public health or welfare will
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in fact -uffer 1f the controls are not applied.
[Emphasis added]

Ravin, supra, at 511.

In an Inquiry as to constitutionality of legislation setting
controls on possession of marijuana iIn the home, the burden
iIs on the state to '‘demonstrate a need based on proof that
the public health or welfare will iIn fact suffer i1f controls
are not applied.”

Under scrutiny, would CSSB 32 (HESS) meet the burden laid
down in the Ravin decision?

Assuming CSSB 32 (HESS) 1is passed and becomes law, In a pro-
secution under i1t, applying the Ravin test, a court is not
constrained to look only at the legislative findings to
ascertain whether there 1is "demonstrated . . . need based on
proof™ that public health or welfare will be affected by the
criminal re-regulation of the possession of the pi m». The
court may also conduct an analysis beyond the findings cited
by the legislature in its consideration of the bill, Gray v.
State, 525 P.2d 524 (Alaska, 1974), and rely on other
relevant evidence and arguments "including matters which
have never been presented to or considered by the
Iegisli}ure in 1ts deliberations.” Gray, supra., note 15 at
528.

What i1s in balance is, as the court has said

. - . the general proposition that the authority of the
state to exert control over the individual extends only
to activities of the individual which affect others or
the public at large as i1t relates to matters of public
health or safety, or to provide for the general

welfare. . - - The state cannot impose i1ts own
notions of morality, propriety, or fashion on
individuals when the public has no legitimate iInterest
in the affairs of those individuals.

Ravin, supra., at 509.

The "findings''--bill section 1 i1dentifies them as such--
purport to set out factual conclusions from which the
legislature has decided to proceed to "recriminalize"”
marijuana. 2/ As 1"ve reviewed the recitations, 1"ve found
that many of the statements are general and speculation, or
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have relatively little to do with concerns of public health,
safety, and welfare that affect significant numbers of
Alaskans. 3/

More to the point, however, is my belief that the Senate
committee did not establish a record iIn hearings that would
verify the recitations set out iIn the findings sufficient to
meet the Ravin burden. A comparative examination of the
findings to the court®s analysis iIn Ravin leads me to
conclude that much of the material set out as findings is
little more than conclusions that have already received some
attention by the court in the initial decision. 4/
Virtually all of the findings in section 1(@) of the bill
have a counterpart in the extended discussion of the
physiological and psychological effects of the drug
undertaken by the court iIn its decision. Almost everything
that the Senate committee substitute reports as "fact” or
offers as conclusion is addressed iIn the earlier opinion.
(So, for example, where the committee substitute asserts
that the "THC content of commonly obtainable marijuana has
increased from less than one percent 10 years ago to as high
as 10 percent today"™ (finding 6), the Ravin decision
seemingly anticipates the finding by reporting--and
subsequently dismissing— the claim that "most of the
[physiological] damage suggested by [the] studies [reviewed
and relied on by the court] comes in the context of
intensive use of concentrated forms of THC." Ravin,
supra., at 506, Emphasis added. And, where the committee
substitute recites that "other psychological reactions to
marijuana include loss of memory, anxiety, panic, paranoia,
psychosis, psychological dependence, and impairment in
thinking, reading comprehension, verbal and arithmetic
problem solving, and perception of distance and time"
vfinding 12), the litany appears to have been taken almost
intact from similar observations made in the Ravin decision
at pp. 506-507.)

Recitations of findings unsupported by significant
evidence--or at least significant new evidence— makes it
less likely that the court would sustain the enactment
against a constitutional challenge.

Even at that, the emphasis in section 1(a) of the committee
substitute i1s overwhelmingly on the purported effect of
marijuana on the individual. By itself, that i1s probably
not enough, as Keith Levy has claimed, to meet the test of
Ravin, 1.e., that the record show that the legislature®s
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deliberations found "a close and substantial relationship of
the intrusion to a legitimate governmental iInterest.” The
opinion makes 1t quite clear that government may not "'simply
decide what is In a person®s best interest and then compel
ic.” The burden, the court has made clear, is on the
government to demonstrate that 'the public health or welfare
will iIn fact suffer i1f the controls are not applied.”

I am not prepared to speculate on how the court would rule
on this bill. In candor, however, like Keith Levy, | have
serious reservations. This office has previously addressed
the question of the constitutionality of this and similar
legislation (KB 698, 13th Legislature; SB 163, 14th
Legislature), and our conclusions have been consistent.

Now, despite the Senate HESS committee®s revision of the
findings as it produced the committee substitute, 1 cannot
conclude that the HESS committee substitute meets the Ravin
tests. Suffice to say that, without reviewing the specific
testimony that the senate committee received last year as it
considered the bill, 1t should be clear that bill findings
that are unsupported by rigorous examination by the
legislative committee that authored them would surely be
insufficient to meet the burden of the Ravin test. But
even 1Tt the underlying evidence is sufficient in that
regard, 1t is far from clear to me that the evidence offered
compels the conclusion the state may now act to prohibit
possession of marijuana for a reason related to the public
health or public welfare.

Thank you for the opportunity to comment.
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1/ In its decision, the Ravin court wrestled with the
adequacy of the record. In the absence of a legislative
record, 1t undertook 1ts own examination, an extensive
review of pertinent evidence that, iIn the decision, the
court summarized as follows:

[Wle conclude that citizens of the State of Alaska have
a basic right to privacy in their homes under Alaska®s
constitution. This right to privacy would encompass
the possession and ingestion of substances such as
marijuana in a purely personal, non-commercial context
in the home unless the state can meet iIts substantial
burden and show that proscription of possession of
marijuana in the home is supportable by achievement of
a legitimate state interest.

This leads us to the second facet of our inquiry,
namely, whether the State has demonstrated sufficient
justification for the prohibition of possession of
marijuana in general in the interest of public welfare;
and further, whether the State has mer the greater
burden of showing a close and substantial relationship
between the public welfare and control of ingestion or
possession of marijuana in the home for person use.

The evidence which was presented at the hearing before
the district court consisted primarily of several
expert witnesses familiar with various medical and
social aspects of marijuana use. Numerous written
reports and books were also iIntroduced into evidence.

The justification offered by the State to uphold

AS 17.12.010 are generally that marijuana iIs a
psychoactive drug; that it is not a harmless substance;
that heavy use has concomitant risk; that i1t is capable
of precipitating a psychotic reaction in at least
individuals who are predisposed towards such reaction;
and that i1ts use adversely affects the user®s ability
to operate an automobile. The State relies upon a
number of medical researchers who have raised questions
as to the substance®s effect on the body®"s iImmune
system, on chromosomal structure, and on the
functioning of the brain. On the other hand, iIn almost
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every instance of reports of potential danger arising
from marijuana use, reports can be found reaching
contradictory results. It appears that there is no
firm evidence that marijuana, as presently used in this
country, 1is generally a danger to the user or to
others. But neither is there conclusive evidence to
the effect that i1t is harmless.

Possibly implicit in the State®s catalogue of possible
dangers of marijuana use iIs the assumption that the
State has the authority to protect the individual from
his own folly, that is, that the State can control
activities which present no harm to anyone except those
enjoying them. Although some courts have found the
“"public interest"” to be broad enough to justify
protecting the individual against himself, most have
found inherent limitations on the police power of the
state. An apposite example is the litigation regarding
the constitutionality of laws requiring motorcyclists
to wear helmets. Most of he courts addressing the
issue, including this one, hav« resolved it by finding
a connection between the helmet requirement and the
safety of other motorists, but a significant number of
courts have explicitly rejected such restrictive
measures as beyond the police power of the state
because they do not benefit the public. Typical of the
logic of these latter cases is the dissent of Justice
Abe 1In State v. Lee, [465 P2d. 573 (1975)] in which the
Hawaii Supreme Court upheld a motorcycle helmet
requirement despite finding no clear link between lack
of the requirement by the motorcyclist and injury to
others. The court reasoned that where a person®s
conduct i1s so reckless, and the resulting Injury and
death are so widespread as to be of concern to the
public, then the conduct affects the public iInterest
and 1s within the scope of the police power. Justice
Abe dissented, citing a general right to be left alone
or liberty to do as you please. There has to be a
genuine harm to others, he wrote, to justify such
controls; a state cannot simply decide what is In a
person®s best interest and compel it.

Ravin, supra., at 504-509. (Footnotes omitted.)
After finding, on the basis of the evidence offered and

considered, a "need for control of drivers under the
influence of marijuana,'™ the court concluded:
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[G]Jiven the relative insignificance of marijuana
consumption as a health problem iIn our society at
present, we do not believe that the potential harm
generated by drivers under the influence of marijuana,
standing alone, creates a close and substantial
relationship between the public welfare and control of
ingestion of marijuana or possession of It in :-he home
for personal use. Thus we conclude that no adequate
justification for the state’s iIntrusion into the
citizen®s right to privacy by its prohibition of
possession of marijuana by an adult for personal
consumption in the home has been shown. The privacy of
the iIndividual®s home cannot be breached absent a
persuasive showing of a close and substantial
relationship of the intrusion to a legitimate
governmental interest. Here, mere scientific doubts
will not suffice. The state must demonstrate a n°~d
based on proof that the public health or welfare will
in fact suffer if the controls are not applied.

Ravin, supra., at 511 (Footnotes omitted.)

2/ The language and content of the proposed findings
that support subsection 1(a@) of CSSB 32 appear to derive
from related material and proposed findings incorporated
into CSHB 698 of the 13th Legislature. A document iIn our
records recites that the findings used iIn CSHB 698 "are
taken from the testimony in several [House] Judiciary
Committee hearings, includii:g (but not limited to)"
testimony or material submitted by

Dr. Reese T. Jones, clinical psychiatrist,
University of California, San Francisco; and
Gabriel G. Nahas, Columbia University, New
York City, re: the psychological effects and the
biological effects, respectively, of the use of
marijuana.

There is an additional sheet reciting other proposed
conclusions, some of which appear to have been iIncorporated
into the findings in the earlier bill (and carried forward
into this bill), but the source of the iInformation is not
noted or disclosed.

3/ The tendency of the findings set out in section 1
of CSSB 32 to generalize and to speculate as to the personal
and public health consequences of use of small amounts of
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the drug may be i1llustrated by" the "tentativeness" of some
of the principal findings set out in subsection (@) of the
committee substitute:

— the findings recite the buildup of tetrahydro-
cannabinol (THC) in the tissues of the body, but
conclude only that "repeated administration of even
small doses mav lead to an accumulation” of the drug at
cumulatively"TTigher levels (finding 3) and that the
buildup "may result in loss of sleep, appetite, and
initiative . . . " (finding 4);

-- the findings note that "‘marijuana may cause
schizophrenia, illusions, and hallucinations .. ._."
(finding 8); that use of the drug "may result in
deformed or undersized offspring” (finding 10); and
that 1ts use "may [hasten the onset of] lung cancer"”
(finding 9).

That the findings rely on national studies and have little
direct relevance to data based on studies involving or
affecting Alaskans seems self-evident.

As to the assertions made iIn subsection (b) of the committee
substitute, the subsection In which the legislature makes
direct reference to the public health and welfare of the
people of the state, 1 question whether the committee has a
basis for the proposed conclusions. There is nothing in the
drafting file to indicate the source of these specific
statistics and conclusions.

4/ In i1ts opinion, the Ravin court reported at length
on i1ts conclusions concerning the physiological and
psychological effects of the use of the drug:

The short-term physiological effects are relatively
undisputed. An 1mmediate slight iIncrease iIn the pulse,
decrease in salivation, and a slight reddening of the
eyes are usually noted. There is also impairment of
psychomotor control. These effects generally end
within two to three hours of the end of smoking.

Long-term physiological effects raise more controversy
among the experts. The National Commission on
Marihuana and Drug Abuse reported that among users '"no
significant physical, biochemical, or mental
abnormalities could be attributed solely to their
marijuana smoking.'" Certaln researchers have pointed
to possible deleterious effects on the body®s immune
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defenses, on the chromosomal structures of users, and
on testosterone levels in the body. The methodology of
certain of these studies has been extensively
criticized by other qualified medical scientists,
however. These studies cannot be ignored. It should
be noted that most of the damage suggested by these
studies becomes in the context of intensive use of
concentrated forms of THC. It appears that the use of
marijuana, as it iIs presently used in the United States
today, does not constitute a public health problem of
any significant dimensions. It is, for instance, far
more innocuous In terms of physiological and social
damage than alcohol or tobacco. But the studies sug-
gesting dangers 1In iIntensive cannabis use do raise
valid doubts which cannot be dismissed or discounted.

The 1mmediate psychological effects of marijuana are
typically a mild euphoria and a relaxed feeling of
well-being. The user may feel a heightened sensitivity
to taste and to visual and aural sensations, and his
perception of time intervals may be distorted. A de-
sire to become high can lead to a greater high; fear of
becoming high or general nervousness can cause the user
to fail to experience any high at all. In rare cases,
excessive nervousness or fear of the drug can even pre-
cipitate a panic reaction. Occasionally a user will
experience a negative reaction such as anxiety or de-
pression, particularly when he takes in more of the
substance than needed to achieve the desired high.
However, 1n smoking marijuana, the user can
selftitrate, or control the amount taken iIn, since the
effect builds up gradually.

Additional short-term effects are an ivnairment of
immediate-past-memory facility and impairment in per-
forming psycho-motor tasks. Experienced users seem
less impaired in this regard than naive users.

In extreme rare instances, use of marijuana has been
known to precipitate psychotic episodes; however, the
consensus of the experts seems to be that the potential
for precipitating psychotic episodes exists only for a
limited number of prepsychotic persons who could be
pushed iInto psychosis by any number of drug or nondrug-
related influences.
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There is considerable debate as to the long-term
effects of marijuana on mental functioning. Certain
researchers cite evidence of an "amotivational
syndrome' among long-term heavy cannabis users.
However, the main examples of this effect are users in
societies where large segments of the population
exhibit such traits as social withdrawal and passivity
even without drug use. The National Commission
concludes that long-time heavy users do not deviate
significantly from their social peers iIn terms of
mental functioning, at least to any extent attributable

to marijuana use.

Most authorities have accepted the theory that
marijuana users develop a '"'reverse tolerance™, that is,
that a moderate user needs less and less marijuana over
time to achieve a high. Recent research indicates that
this may be true only up to a point, and that beyond a
certain intensity of use a true tolerance begins to
develop. If true, this may be relevant regarding only
heavy use of concentrated forms of cannabis, since
marijuana is physically addicting. It also rejected
the notion that marijuana as used iIn the United States
today presents a significant risk of causing
psychological dependency in the user. Rather, the
experimental or intermittent user develops little or no
psychological dependency. Lengthy use on a regular
basis does present a risk of such dependency and of
subsequent heavier use, and strong psychological
dependence i1s characteristic of heavy users i1n other
countries. This pattern of use is rare In the United
State today, however.

Whille there i1s no confirmed report of a human ever
having died from an overdoes of cannabis, the toxic
levels of THC have been determined from tests on
animals. The lethal dose for marijuana is
approximately 40,000 times the dose needed to achieve
intoxication. The equivalent ratio of iIntoxicating to
lethal doses for alcohol i1s 4/10 and for barbiturates
3/50.

Ravin, supra., at 506-508 (Footnotes omitted).
I suspect that one key element in any judicial analysis

would be the link between adult possession and use of
marijuana and the impact of that use on, and opportunity for
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use by, adolescents living in the same home. In Ravin,
citing a 1971 article iIn the American Medical Association
Journal, the court related that '24% of Anchorage school
children iIn grades six through twelve had used marijuana, as
had 46% in grades eleven and twelve.” Ravin, supra., at
505. In CSSB 32, the legislature finds that '“the daily use
of marijuana In the state has increased to as high as four
percent among the general population and as high as six
percent among secondary school students'” (finding 2). The
analysis prompts other, unanswered, questions. Are the
figures cited for the Anchorage School District
representative of the state as a whole? As to the purported
increased usage of the drug on a regult basis, claimed now
to be six percent among secondary school students, 1is that
an iIncrease when compared to patterns of use reported in the
1971 report of the Journal of the American Medical
Association? And--most significantly in a bill that
attempts to regulate possession of marijuana by adults-~do
public health officials and educators and others who might
be familiar with the welfare of secondary school students
provide testimony of the serious deleterious effects of
either their use of marijuana or of their regular exposure
to its use by adults?

JBC:bb
wkb2/114
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Irwin RAVIN. Petitioner.

Vv

STATE of Alaska, Respondent.
No 0]35

Supremi! Court of Alaska.
May 27, 1975.
As Amended May 28, 1075.

Proceeding was instituted on defend-
ant’s motion to dismiss charge of violation
of statute proscribing possession of mari-
juana. The District Court, Third Judicial
District, Anchorage, Dorothy D. Tyner, T,
denied motion to dismiss and the superior
court affirmed- and petition for review
from the superior court's affirmance was
granted. The Supreme Court, Ra’iinowitz,
C. J.,, held that need for control of drivers
under influence of marijuana and existing
doubts as to safety of marijuana demon-
strate a sufficient justification for statuto-
ry proscription of possession of marijuana,
and thus an individual's right to possess
or ingest marijuana while driving is sub-
jeet tostatute proscribing possession of
marijuana; and that no adequate justifica-
tion exists for State's intrusion into citi-
zen's right of privacy by its prohibition of
possession of marijuana by an adult for
personal consumption m home and thus
possession of marijuana by adults at home
for Rersonal use is constitutionally protect-

cd"
Remanded for further proceedings.
Boochever and Connor, ])., filed spe-
cially concurring opinions.

I. criminal Law C=1030(2) -

Issue of cruel and unusual punishment
in application of statute proscribing posses-
.on of marijuana to possession of mari-
‘e.lima for personal use was not considered
by Supreme Court, since issue was not
rai.-ed below or in petition for review to

m'rirtne Court. Rules of Appellate Proec-
e- 24t'cj; AS 17.1z2.010, 17-1—

REPORTER. 2d SERIES

2. Constitutional Law C=>82

°»":c  fundamental right under Stats
Constitution has been shown to he involved

a«d jt has bcc" f',rther sho'vn that this
constitutionally protected right lias been
impaired by governmental action, govern-

mcnt must conic forward and meet its sub-
stantial burden of establishing that abridg-
incut in question was justified by a com-

pelling governmental interest.

3. Constitutional Law C=82

When governmental action interferes
with an individual’s freedom in an area
which is not characterized as fundamental,
a less stringent test is ordinarily applied
and, in such cases, court's task is to deter-
mine whether legislative enactment has a
reasonable relationship to a legitimate gov-
eminent purpose, and under this “rational
basis" test state need only demonstrate ex-
istencc of facts which can serve as a ra-
tional basis for belief that measure would
properly serve public interest,

4. Constitutional Law 0=82

If governmental restrictions interfere
with individual s right to privacy, court t
will  require that relationship between)

means and ends be not merely reasonable
'u,t vlose anil substantial.
g ConstituHona, Uaw »

Fedcral ri ht tQ ; arises 0,,1v o,
conncction wijth othcr fundamcntsll rightSi

such as the grouping of' rights whicn m-
volvc the home, and even in connection
with penumbra of home-related rights,
right of privacy in sense of immunity from
prosecution is absolute only when private
activity will not endanger or harm the gen-
eral public. Const, art. 1, § 22; U.S.C.A.
Const. Amends. 1, 3-5, 14.

6- Constitutional Law 0=02
Dr,)and Narcotics 0=41
Rigiic to privacy amendmentto Alaska
Constitution cannot be read so as to make
the possession or ingestion of marijuana it-
self a fundamental right. Const, art. 1, §
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7. C-izs'itjtlonal Law 0=82

'rixa:y amendment to Alaska Consti-
tution was intended to give recognition and
protection to the home. Const, art. 1, §

0. Ca.istit-iiona! Law C=B2
Privacy in the home is a fundamental
right. Const, art. I, § 22; U.S.C.A.Const.

Ainer.d. 4.

3. Constitutional Law C=82

Right of privacy in the home must
yield when it interferes in a serious man-
ner with the health, safety, rights and priv-
ileges of others or with the public welfare.
Const, art. 1, § 22; U.S.C.A.Const Amend.
4.

10. Constitutional Law C=82
No one has an absolute right to do

things in the privacy of his own home
which will affect himself or others ad-
versely. Const, art. 1, § 22; U.S.C.A.

Const. Amend. 4.

11. Constilutional Law C=82

Right of privacy in home is limited in
that possession of substances is guaranteed
only for purely private, noncommercial use
i.. home. Const, art. 1, 8§ 22; U.S.C.A.
Const. Amend. 4.

12. Constitutional Law 0=70.1(10)

In determining validity of~legislativc
proscription of possession of marijuana, it
is no: function of court to reassess scien-
tific evidence in the manner of a legisla-

ture.

13. Constitutional Law 0=82

State cannot impose its own notions of
morality, propriety, or fashion on individu-
als when the public has no legitimate inter-
est in the affairs of those individuals.

14, Constitutional Law 0=02

The right of an individual to do as he
pleases is not absolute and it cafl be-made
to yield when it begins to infringe on the
rights and welfare of others.

Constitutional Law 0=81
Authority of state to control activities
of its citizens is not limited to activities

13.
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which have a present and immediate
pact on public health or welfare.

im-

18. Constitutional Law C=B2
State is under no obligation to allow
rwise "private" activity which will re-
in numbers of people becoming public
charges or otherwise burdening the public
welfare.

17. Health and Environment 0=20
Statutes designed to protect the public
health will receive a liberal construction.

18. Health and Environment 0=20
There is a presumption in favor of
public health measures.

19. Health and Environment 0=20

When there is substantial doubt as to
safety of a given substance or situation of
public health, controls intended to obviate
the danger will usually be upheld.

20. Automobiles 0=332

Need for control of drivers under in-
fluence of marijuana and existing '“oubts
as to safety of marijuana demonstrate a
sufficient justification for statutory pro-
scription of possession of marijuana; and
thus an individual’s right to possess or in-
gest marijuana while driving is subject to
statute proscribing possession of marijua-

na. AS 05.25,060, 17.12.010, 17.12.150, 2S.-
35.030; Const, art. 1, § 22; U.S.C.A.Const.
Amends. 1, 14.

21. Drugs and Narcotics C=43

No adequate justification exists for
State’s intrusion into citizen’s right of pri-
vacy by its prohibition of possession of
marijuana by an adult for personal con-
sumption in home, and thus possession of
marijuana by adults at home for personal
use is constitutionally protected. AS 17.-
12.(110, 17.12.150; Const, art. 1. § 22; U.

S.C.A.Const. Amends. 1, 4, 14

22. Constitutional Law C=82

Privacy of individual's homo cannot be
breached absent a persuasive showing of a
close and substantial relationship of the in-
trusion to a legitimate governmental inter-

est.
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23- Drugs and Mar ties C=62, G3

Neither rede';i :ior Alaska Constitu-
tion affords pro :'.c:\ for the buying or
scllinsf of nari; nor alisolutc protec-
tion for its - possession in public.
AS IT.U."JI-1" .1.150; Const, art. 1, §
22; V.S.C .A .C Amends. 1,4, 14.

24. Drugs and ria.-cetics c=66

Possession at home of amounts of
marijuana indicative of intent to sell rath-
er than possession for personal use is un-
protected. AS 1" 12.010, 17.12.150; Const,
art. 1, 8§ 22; U.S.C.A.Const. Amends. 1, 4,

14.

25. Constitutional Law C=250.1(2)

Drugs and Narcotics 0=43

Statute proscribing possession of mari-
juana is not violative of equal protection
on ground that other commonly used recre-
ational drugs, such as alcohol and tobacco,
are not proscribed, even though they may
inflict snore damage on user than does
marijuana. AS 17.12.010, 17.12.150;
Const, art. 1, § 22; U.S.C.A.Const. Amend.

1, 14

26. Health and Environment C=20
It is not irrational for legislature to

regulate those public health areas where it
can do so, when other areas exist where
controls are less feasible.

27. Drugs and Ndrcotics C=43

Fact that marijuana may be the least
harmful of drugs covered by statute pro-
scribing possession is not alone sufficient
to make ci.-iification of marijuana with
other drugs covered irrational. AS 17.10.-
010 et seq., 17.i2.ul0, 17.12.150(3); U.S.C.

A.Const. Amends. I. 1f

20. ConstllJdticrnl Law 0=70.3(12)

Wisdom of statute proscribing posses-
sion of marijuana was for legislature,
rather than iudev.ry. AS 17.10.01d et

seq., Ir.11' d ' 17.::.i50(3).

I. AS 17.12.010 ; rav.Jw:

Except as ntlem:eee>; prnviilcii in this chap-
ter. it is « :i!"-il for n person to manu-

facture. nic: e~ i. i -mntrrioir, possess. have

Ullilrr li's JMME T
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R. Collin Middleton and Robert H.
Wagstaff. Anchorage, for petitioner.

Stephen G. Dunning, Asst. Dist. Atty.,
Joseph D. Ralfe, Dist. Atty., Anchorage,
Mmman C. Gorsuc'n. Atty. Gen., Juneau,
for respondent.

OPINION

Before RABINOWITZ, C. J.. and
CONNOR, ERWIN, BOOCHEVER and
FI.ZGERALD, JJ.

RABINOWITZ, Chief Justice.

The constitutionality of Alaska's statute
prohibiting possession of marijuana is put
in issue in this case. Petitioner Ravin was
arrested on December 11, 1972 and charged
with violating AS 17.12.01D.1 Before trial
Ravin attacked the constitutionality of AS
17.12.010 by a motion to dismiss in which
he asserted that the State had violated his
right of privacy under both the federal and
Alaska constitutions, and further violated
the equal protection provisions of the
state and federal {-.institutions. Lengthy
hearings on the questions were held before
District Court Judge Dorothy D. Tyner, at
which testimony from several expert wit-
nesses was received. Ravin's motion to
dismiss was denied by Judge Tyner. The
superior court then granted review and
after affirmance by the superior court, we,
in turn, granted Ravin’s petition for review
from the superior court’s affirmance.

[1] Here Ravin raises two basic
claims: first, that there is no legitimate
state interest in prohibiting possession oi
marijuana by adults for personal use, in
view of the right to privacy; and secondly,
that the statutory classification of marijua-
na as a dangerous drug, while use of alco-
hol and tobacco is not prohibited, denies

in any manner, a ih'pressoiir, hallucinogenic
or stimulant 4mg.
AS 17.12.1.70 defines "depressant, lidllurino-
ger.ic. nr siiimil.-.iit ilrug" In iuciuilc all parts
of :lie plul.t 'w'7i.ii/lAia .Vylira L.

him cue process and
law.3

We firs: address j.e
that his constitutional
privacy compels the
State of Alaska is pro'
ing the private possess
jttana. Ravin’s basic
exists under the federr.
totior.s a fundamental
scope of which is suffi
compass and protect th*
ijuana for personal use
mental constitutional ri;
then have the burden
compelling state interest
session of marijuana,
controlling principles,
that the evidence submi
sides demonstrates that
ativcly innocuous sbs;
compared with other 1
stances, and that nothmt
a compelling state intert
the State.

Ravin’s arguments neci
amination of the contou.
right to privacy and ti
court's review of the leg:

nation to criminalize po:
jttana.

[2] We have previous!
to be applied when a cla
state action encroaches u;
al’s constitutional rights.
Smith, fill P.2d 159 (Alas:-

2. In his brims before this
attempts to raise the issue
usual punishment in the a
17.12.010 to imssession of ftr.
sonal use. Because this ism
below or in the petition f*
court, we 'lodine to consider
prnvie-liar. See Appellate .
Moran v. Holman, .Tol 1x2-
(Alaska 1j?2j.

3. 501 PBJ at 171. See Sta
IMM 1;2 (Abska 1073): St.
AiC) IMM 4X1 (Alaska t)72) «

725 IV2) 724. 727 (Alaska
v. .State. 7141 r>«.) i 77 ...
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him due process and equal protection of
htv.—

Wc first address petitioner's contentions
that his constitutionally protected right to
privacy compels the conclusion that the
State of Alaska is prohibited from penaliz-
ing the private possession and use of mari-
juana. Ravin’s basic thesis is that there
exists under the federal and Alaska consti-
tutions a fundamental right to privacy, the
scope of which is sufficiently broad to en-
compass and protect the possession of mar-
ijuana for personal use. Given this funda-
mental constitutional right, the State would
then have the burden of demonstrating a
compelling state interest in prohibiting pos-
session of marijuana. In light of these
controlling principles, petitioner argues
that the evidence submitted below by both
sides demonstrates that marijuana is a rel-
atively innocuous substance, at least as
compared with other less-restricted sub-
stances, and that nothing even approaching
a compelling state interest was proven by
the State.

Ravin’s arguments necessitate a close ex-
amination of the contours of the asserted
right to privacy and the scope of this
court’s review of the legislature’s determi-
nation to criminalize possession of mari-

juana.

[2] We have previously stated the tests

to be applied when a claim is made that
state action encroaches upon an individu-
al’s constitutional rights. In Brccsc r.
Smith, 501 P.2d 159 (Alaska 1972), we had

2. In his briefs before this court, Ravin also
attempts to ruisc tlio issue of cruel nnil un-
usuul punishment in the application of AS
17.12.010 to possession of marijuana for per-
sonal use. Because this issue was not raised
below or in the pctitiou, for*review to this
court, we decline to consider the issue in this

See Appellate Rule 21(c). f/.

7.01 L\2J 700, “70 it. 1

proceeding.
Moran v. Ifolr.ian,
(Alaska 1072).

See State v. Wyiio. *It!
.State v. Van Ho-t.

501 PAd at 171.
PAd 1-12 (Alaska 1073);
502 P.2J 433 (Alaska 1072); Gray v. .State,
325 PAM 524. 527 (Alaska 1074); Gill, rt
v. State, 320 P.2d 1131. 113.7 (Alaska I!»74l;
State v. Auatns. 322 P-2d 1125 (Alaska !974).

sien-it

i

before us a school hairlength regulation
which encroached on what we determined
to be the individual's fundamental right to

determine his vit personal appearance,
re we statec
Once a fundamental right under the

constitution of Alaska has been shown to
be involved and it has been further
shown that this constitutionally protected
right has been impaired by governmental
action, then the government must come
forward and meet its substantial burden
of establishing that the abridgement in
question was justified by a compelling
governmental interest.3
This standard is familiar federal law as
well. As stated by the United States Su-
preme Court:

Where there is a significant encroach-
ment upon personal liberty, the State
may prevail only upon showing a subor-
dinating interest which is compelling.4

The law must be shown "necessary, and
not merely ratior.ailv related, to the accom-
plishment of a permissible state policy."3

[3] When, on the other hand, govern-
mental action interferes with an individual’s
freedom in an area which is not character-
ized as fundamental, a less stringent test is
ordinarily applied. In such cases our task
is to determine whether the legislative en-
actment has a reasonable relationship to a
legitimate governmental purpose.* Under
this latter test, which is sometimes referred
to as the "rational basis” test, the State

4. Bates v. Little Rock, 301 U.S. 516. 524. SO
S.Ct 412. 417, 4 L.15121 4SO, ISC (1960).
See Rue v. While, 410 U.S. 313. 153, 03 S.Ct.
703. 35 L.EdAd 147, 17S (1973).

McLaughlin v. Florida. 370 U.S. 1S4, 190.
55 S.Ct. 253, 200. 13 L.H.IAd 222. 231 (l.r64>,
quoted in the concurrence of Mr. Justice
Goldberg iu Griswold v. (\>nnocticoc, 351 U.S.
470. 407. 55 S.Ct. 1675. 14 L.EilAl 510, 323
(1905).

&

6. See Concerned Citizens v. Kenai Peninsula
Borough. 527 PAd 447. 452 (Alaska 1474> :
Mobil Oil Corp V. Local Boundary Coinm'n.
515 PAd 92. 101 (Alaska 1974): Meyer v.
Nebraska. 202 U.S. 390. 43 S.Ct. <213. 07 L.
Eil. 1042 (19231.
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::eed only demonstrate the existence of
facts which can serve as a rational basi?
for belief that the measure would properly
serve the public interest.

In our recent opinion in Lyndeil Trans-
part, Inc. State, 532 1'.2d 7<*> (Alaska
1975), we recognized rite existence of con-
siderable dissatisfaction with the funda-
mental right-compciling state interest test.
There we said:

It has been suggested that there is
mounting discontent with the rigid two-
tier formulation of the equal protection
doctrine, and that the United States Su-
preme Court is prepared to use the
clause more rigorously to invalidate leg-
islation without expansion of “funda-
mental rights” or “suspect" categories
and the concomitant resort to the "strict
scrutiny” tests. We are in agreement
with the view that the Supreme Court's
recent equal protection decisions have
shown a tendency towards less specula-
tive, less tlefcicntia!. more intensified
mcans-to-end inquiry when it is applying
the traditional rational basis test and we
arprove of this development. See
Junther, Foreword: In Starch of
Evolving Doctrine on a Changing Court:
A Model for Sewer Equal Protection, S6
Harv.L.Rev. 1 (1972). 5cr, c. g., James
v. Strange, 407 U.S. 12S, 92 S.Ct. 2027,
32 L.Ed.2d 600 (1972); Jacxson v. Indi-
ana, 406 U.S. 715, 92 S.Ct. 1845. 32 L.
Ed.2d 435 (1972); Humphrey v. Cady,
405 U.S. 504, 92 S.Ct. 1048, 31 L.ifd.2d
394 (1972); Eisenstadt v. Haird, 405 U.
S. 438, 92 S.Ct. 1029, 31 L.Ed.2d 349
(1972); Reed v. Reed. 404 U.S. 71, 92
S.Ct. 251,30 L.EdJil 225 (1071).

[4] This court has previously applied
test different from the rigid two-tier for-
mulation to state regulations. In State v.
Wylie" we tested durational residency re-
quirements for state employment by both

7. me I'7it 142 (Alaska 1H731.

0. Id. at it I(L.

<« Tlio right to privacy was recently ninth* ex-
plicit in Alaska by an amcniiaietlt to [!l»e

a
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the compelling state interest test am! a test
which examined whether the means chosen
suitably furthered an appropriate govern-
mental interest/ It :< appropriate :i this
case to resolve Ravin's privacy claims by
determining whether there is a proper gov-
ernmental interest in imposing restrictions
on marijuana use and whether the means
chosen bear a substantial relationship to the
legislative purpose. If governmental re-
strictions interfere with the individual's
right to privacy, we will require that the
relationship between means .find ends be
not merely reasonable but dose and sub-
stantial.

Thus, our undertaking is two-fold: we
must first determine the nature of Ravin's
rights, if any, abridged by AS 17.12.010,
and, if any rights have been infringed
upon, then resolve the further question as
to whether the statutory impingement is
justified.

As we have mentioned, Ravin's argument
that he has a fundamental right to posses*
marijuana for personal use rests on both
federal and state law, and centers on what
may broadly be called the right to privacy.
This "right" is increasingly the subject of
litigation and commentary and is still a de-
veloping legal concept.9

In Ravin’s view, the right to privacy in-
volved here is an autonomous right which
gains special significance when its situs is
found in a specially protected area, such as
the home. Ravin begins his privacy argu-
ment by citation of and reliance upon Gris-
jii'tdd v. Connecticut,10 in which the Su-
preme Court of the United States struck
down as unconstitutional a state statute ef-
fectively barring the dispensation of birth
control information to married persons.
Writing for five members of the Court.
Mr. Justice Douglas noted that rights pro-
tected by the Constitution are not limited
to those specifically enumerated in the

stale isiimtiiuiiiiii, Alaska Const. Art. I. 4

- 2.
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In order to secure the enu-
merated rights, certain peripheral rights
i;;u»t be recognized. In other words, the
'specific guarantees in the Bill of Rights
have penumbras, formed by emanations
from those guarantees that help give them
life and substance.”11 Certain of these
penumbral rights create “zones of priva-
cy”, for example, First Amendment rights
of association, Third and Fourth Amend-
ment rights pertaining to the security of
the home, and the Fifth Amendment right
against self-incrimination. The Supreme
Court of the United States then proceeded
to find a right to privacy in marriage
which antedates the Bill of Rights and yet
lies within the.zone of privacy created by
several fundamental constitutional guaran-
tees. It was left unclear whether this par-
ticular right to privacy exists independent-
ly, or comes into being only because of its

Constitution.

connection with fundamental enumerated
rights.

The next important Supreme Court opin-
ion regarding privacy is Stanley v.

Georgia,12 in which a state conviction for
possession of obscene matter was over-
turned as violative of the First and Four-
teenth Amendments. The Supreme Court
had previously held thaE obscenity is not
protected by the First Amendment.13 But
in Stanley the Count made a distinction be-
tween commercial distribution of obscene
matter and the private enjoyment of it at
home. The Constitution, it said, protects
the fundamental right to receive informa-
tion and ideas, regardless of their worth.
Moreover, the Supreme Court said,

. , in the context of this case - a

prosecution for mere possession of print-

ed or filmed matter in the privacy of a
11. 3S1 U.S. at 454, S3 S.Ct. at 1681, 14 L.
EJA.l at 514.

12. ,704 U.S. SO S.Ct. 1243. 22 L.1-M.2)

542 (101?)).

537,

13. See Itorli v. I\ S., .754 U.S. 4711, 77 S.Ct.
1204. 1 L,I'M,2d 14QS (1057).

14, 704 U.S. at 504. SO S.Ct. ac 1247. 22 L.

:U.2U at 540.

person's own home—that right takes on
an. added dimension. For also funda-
mental is the right to be free, except in
very limited circumstances, from un-
wanted governmental intrusions into
one's privacy.4
The Supreme Court concluded that the
First Amendment means a state has no
business telling a man, sitting aloti' in his
own home, whit books he may read or
what films he may watch. The Court took
care to limit its holding to" mere posses-
sion of obscene materials by the individual
in his own home. It noted that it did not
intend to restrict the power of the .Uc or
federal government to make illegal the pos-
session of items such as narcotics, fire-
arms, or stolen goods.

The Stanley holding was subsequently
refined by a series of cases handed down
in 1973. In Paris Adult Theatre | v.
Slaton,15 the Supreme Court rejected the
claim of a theater owner thac his showing
of allegedly obscene films was protected by
Stanley because his films were shown only
to consenting adults. The Court explicitly
rejected the comparison of a theater to a
home and found a legitimate state interest
in regulating the use of obscene matter in
local commerce and places o f: blic accom-
modation. It apparently founu no funda-
mental right involved in viewing obscene
matter under these conditions, for it noted
that the right to privacy guaranteed by the
Fourteenth Amendment extends only to
fundamental rights. The protection of-
fered by Stancly, the Supreme Court stat-
ed, was restricted to the home, and it ex-
plicitly refused to say that all activities oc-
curring between consenting adults were be-
yond the reach of the government.16

15. 4111 U.S. 41), 03 S.Cl. 2028. 37 L.EM.21
44(5 (1073). See also Uai.fil States v. Urilo.
413 U.S. 130. 03 S.Ct. 2074. 77 L.KilA.l 517
(197.7): United Srates v. 12 200-Fr. itecls.
417 U.S. 123. 03 S.Ct. 2003. 27 L.H.IAM 500
(1973).

16. In a companion ra*e. United Stetn C.

Uritn. 41.7 U.S. 130 03 S.Ct. 2074, 77 L.LM.
21 513 (1972). the Supreme Court observed
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[5) TIn.v.- Supreme Court Otises indi-
cate 'o I'- 'he federal right to privacy
arise# ottiy  connection with other funda-
mental rig’:.— such .as the grouping of
rights which mvolve the liunu*. And even
in comiectii-" with the penutnhra of liomo-
rcintcd rig'-s. the right of privacy in the
sense of itrr.nunily from prosecution is ab-
solute only when the private activity will
not endanger or harm the general public.

The view is confirmed by the Supreme
Court’s abortion decision. Roc t\ Il'odc.l
There appellant claimed that her right to
decide for herself concerning abortion tell
within the ambit of a right to privacy
flowing from the federal Bill of Rights.
The Court's decision in her favor makes
clear that only personal rights which can
be deemed “fundamental” or “implicit in
the concept of ordered liberty” are protect-
ed 1yv the right to privacy. The Supreme
Court found this right “broad enough to
encompass a woman's decision whether or
not to terminate her pregnancy,” but it re-
jected the idea that a woman's right to de-
cide is absolute. At some point, the state's
interest in safeguarding health, maintain-
ing medical standards, and protecting po-
tential life becomes sufficiently compelling
to sustain regulations. One does-not, the
Supreme Court said, have an unlimited
right to do with one's body as one pleases.

The right to privacy which the Court
found in Roc is closely akin to that in
Grisii'ohl: in both cases the zone of priva-
cy involves the area of the family and
procreation.1* more particularly, a right

lli.-ir the S'nnliy right to ihisscsk obscene mat-
ter in ili*s home is limiti'il to the Imam ami
doe* iihc create a right to transport, receive,
or dbirriburc the matter. The Supremo Court
further -aid that it is not trim that a zone
of constitutionally protected privacy >follows
Hliidi materials when they arc moved outside
the home. Sit. United States v. 12 200-ft.
ijﬁois. Z4ni uls. 123, »iios.rr. 2G0r», .17 r..Ed.
b’

i7. in* u.s. icl, n5 s.ci. 705. :gi L.iM.2.1
117 (I»7».

10. ft. UiVonsr.idt v. liainl, 10.'i U.S. -WS. i."::,
=2 s.r*. :.cn. tftts. ;i uKd.il fw72i
where !>¢ Supreme Uwirr said in part:
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of personal aututn*my i:i relation to choices
affecting an individual's personal life.

In Alaska this court has dealt with the
concept of privacy on only a few occa-
sions. One of the most significant deci-
sions in this area is Brccsc Muy//1,10
where wc considered the applicability of
the guarantee of “life, liberty, the pursuit
of happiness’ found in the Alaska
Constitution.-IL to a school hairlength regu-
lation. Noting that hairstyles are a highly
personal matter in which the individual is
traditionally autonomous, we concluded
that governmental control of personal ap-
pearance would he antithetical to the con-
cept of personal liberty under Alaska’s
constitution. Since the student would be
forced to choose between controlling his
own personal appearance and asserting his
right to an education if the regulations
were upheld, we concluded that the consti-
tutional language quoted above embodied
an affirmative grant of liberty to public
school students to choose their own hair-
styles, for "at the core of [the concept of
liberty] is the notion of total personal im-
munity from government control: the
right ‘to be let alone.' "2l That right is not
absolute, however: wc also noted that this
"liberty" must yield where it "intrudefs]
upon the freedom of other#."-'2

Subsequent to our decision in Brccsc, a
right to privacy amendment was added to
the Alaska Constitution. Article I, section
22 reads:

The right of the people to privacy is rec-

ognized and shall not beinfringed. The

If tim richl of privacy means anything,
jf is the rieht lit the iiuliriiluiil, nmrrieil or
silicic. In lie free from unwarranted govern-

tally nffis'ting a person as the decision
whether in hour or beget a child.

19. 101 1’.2d 1.7') (Alaska i!>72t.
20. Alaska t'niisi. Art. 1. S 1.
21. 2.011’.2d ai Ids.

22. Ant r.2-1 ar 17<. .pioiinc Bishop v. Unlaw.
Ul U221 1UIS> 1077 jMh fir. 1U7I1.
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legislature shall implement this section,
Tito effect of this amendment is to place
privacy among the specifically enumerated
rights in Alaska’s constitution. Hut this
f.-.cr alone docs .to;, in and of itself, yield
answers concerning what scope should be
accorded to this right of privacy.-3 We
have suggested that the right to privacy
may afford less than absolute protection to
"the ingestion of food, beverages or other
substances".24 For any such protection
must be limited by the legitimate needs of
the State to protect the health and welfare
of its citizens.25

Although a number of other jurisdictions
have considered the privacy issue as it ap-
plies to marijuana prosecutions, they pro-
vide little help in defining the scope of ar-
ticle 1, section 22 of Alaska’s constitution.
In Hawaii, whose constitution also con-
tains an express guarantee of the right to
privacy,2® the supreme court has faced a
similar issue. In State v. Kantncr2' the
Supreme Court of Hawaii upheld a convic-
tion for possession of marijuana by a 3-2
vote, with one member of the majority
concurring only because he thought the
constitutional issue had not been properly
raised. A majority rejected the"claim that
application of the statute violated guaran-
tees of equal protection and due process,
and two members of the court rejected the

23. For si discussion of the origins anil scope
of a similar eonsliliirionnl guarantee of priv-
acy, in (lie llsnvnii Constitution, Art. I. S
5, see Slate p. Kanlnrr. X', Iliiw. .'127, 493 1*
24 Sill} (11>7—. particularly n. 4 ill flic dissent
nf Justice Levinson at p. 314. This court lias,
in tlse area of mmrelies anil seizures, urteinpr-
i*il to ilefino [lie right of privacy. Sec, r;j.
Erickson v. State, 507 I*.2d -~AiS (Alaska
1975) : Mnttcrn v. Stare. ."Oil 1*.2d 22S (.Was-
lia 1072) : Davis v. Stare. 400 1424 11)25
i Alaska 19721 ; Ellison v. State, 5X3 IMM
79! (Alaska i'OlU) : ItuOey v. City nf Fair-
banks. 45i) iM’d 470 (Alaska IOiHU ; Sieziai;
v. State. 45i IMM 252 (Alaska I:HSn.

24. dray v. State, 525 IMil 521, 525 (Alaska

107D. fr. 13ratj we saiil :

There is iei available reisjr.leil Idslory of
tiiis anii e ;aicnf. lair clva: * it shields tins
sutt-Mlion nf fund. In-verages nr e.rlicr sub-
sin:i.*c_ J5*It (L*? w{ "-iVilov is elll

claim ix»f violation of “fundamental liberty"
based on Gnszeohl.
Levinson
privacy ami
found in both the Hawaii
the duo process clause of the Fourteenth
Amendment to the United States Constitu-
tion.

In dissent, Justice
emphasized the guarantees of
personal autonomy which he
Constitution and

He found that the right to privacy
“guarantees to the individual the full mea-
sure of control over his own personality
consistent with the security of himself and
others."28 The experiences generated by
use of marijuana are mental in nature, he
wrote, r.tid thus among the most personal
and private experiences possible. So long
as conduct docs not produce detrimental
results, the right of privacy protects the in-
dividual’s conduct designed to affect these
inner areas of the personality. The state
failed to show, he found, any harm to the
user or others from the private, personal
use of marijuana, and so the statute in-
fringed on the right to personal autonomy.

In a Michigan case the same year, a con-
viction for possession of marijuana was
overturned by a unanimous court, though
for a variety of reasons. One of the jus-
tices in People v. Sinclair,20 Justice T. G.
Kavanngh, rested his opinion squarely on
the basic right of the individual to be free
from government intrusions. He found
the marijuana possession statute to be “an

idisoliili'.  Where a compelling state interest
in shown, the right may ho held to be
subordinate In express constitutional I*overs
such as ilic inillmriznlioii of (lie legislature
to promote ami protect public health and
provide for the general welfare.

25. lit. If the Statu were required, for in-
stance. to carry the extremely heavy burden
of showing a ®Oinpclling stale interest before
it ronld regulate the purity of foodstuffs and
mi'dieinis. (lie result would lie a practical
inability to protect the public fnun Icaitli
threats which cou-omers could neither know
about nor protect themselves against.

26. Hawaii t'uiist. Art. 1, § 5.

27. ifaw. rc7. m3 imm ;;wi tii)72j.
20. C>3 IMM at 515.
29. :i.s7 Midi. ML 10i X.UMM S7s (1072).
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it-pcrr,. <.It; intrusion on the fundamental

rig:-;: :  w'i-rty and the pursuit of happi-

is an unwarranted interference

wih e -Itrht to possess and use private

He noted the basic freedom

of ti e .mnvidual to lie free to do as he

*long as his actions do not inter-

fere 'he rights of his neighbor or of

sociity. * . . 'Big Brother' cannot, in

the n.ve of Public health, dictate to any-

one eac.i: he can eat or drink or smoke in
the fr;:-icy of his own lionic." 31

Generally, however, privacy as a consti-
tutional defense in marijuana cases has
not tact with much favor. It was rejected,
for instance, by the Massachusetts Su-
preme Judicial Court in Commonwealth v.
Lets*1 where the court-held that there was

no constitutional right to smoke marijuana,-

that smoking marijuana was not funda-
mental to the American scheme of justice
or necessary to a regime of ordered liber-
ty, and ten: smoking marijuana was not lo-
cataliie any “zone of privacy". Further-
more, ::.c court said, there is no constitu-
tional right to become intoxicated.33
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tional liberty pertaining to autonomy ,>
personal appearance was threatened in
such a way that his constitutionally guar-
anteed right \o an education was jeopar-
dized. Hairstyle, as emphasized in Brccsc.
is a highly personal matter involving tltc
individual and his body. In this sense this
aspect of liherty-privacy is akin to the sig-
nificantly personal areas at stake in Gris-
scold and Hisenstadl r. Baird. Few would
believe they have been deprived of some-
thing of critical importance if deprived of
marijuana, though they would if stripped
of control over their personal appearance.
And, as mentioned previously, a discrete
federal right of privacy separate from the
penumbras of specifically enumerated con-
stitutional rights has not as yet been artic-
ulated by the Supreme Court of the United
States. Therefore, if we were employing
our former test, we would hold that there
is no fundamental right, either under the
Alaska or federal constitutions, either to
possess or ingest marijuana.

The foregoing does not complete our

analysis of the right to privacy issues.
For in Gray we stated that the right of

[6] Assuming this court were to con-privacy amendment of the Alaska Constitu-

tinue to utilize the fundamental right-com-
pelling state interest test in resolving pri-
vacy issues under article I, section 22 of
Alaska's constitution, we would conclude
that there is not a fundamental constitu-
tional right to possess or ingest marijuana
in Alaska. For in our view, the right to
privacy amendment to the Alaska Constitu-
tion caim.it lie read so as to make the pos-
session or ingestion of marijuana itself a
fundamental r: 't. Nor can we conclude
that *i*ch a l.mdamcntal right is shown by
virtue of the analysis we employed in
lireesc. In that case, the student’s tradi-

30. "M} N.iv.2.1 at S9G.

31. /w2

22. I 1 >9S (Mass.I'HiNl.

33. TV -rivall- argument: law been ri‘jYi'fnl
in ... il oilier ihm-s. Millar v. State. 4iS

S.W j; *>ij (Tar.Criin.Aup.IDTO) ; /[« »r
Ki«r. o! tal21 81C, 1 u.llitptr. O(M, II.*
IVJ3i * | ’iOiXit ; iVijple v. Aguiar, 2.77 t’al.

tion “clearly it shields the ingestion of
food, beverages or other substances”, but
that this right may be held to be subordi-
nate to public health and welfare measures.
Thus, Ravin’s right to privacy contentions
arc not susceptible to disposition solely in
terms of answering the question whether
there is a general fundamental constitu-
tional right to possess or smoke marijuana.
This leads us to a move detailed examina-
tion of the right to privacy and the rele-
vancy of where the right is exercised. At
one end of the scale of the scope of the
right to privacy is possession or ingestion

Ali]>.‘M <13 Ciil.ltptr. 171 : Unito.1
Stallid V. Drotnr, -11(1 N2il ul-1 (itli Cir.
I'>r.m, r-vnlIfil hii other ground*, -102 U.S.
031). 01 S.Ur. nil’s. 17 1.mMuim 107 (1071);
Hurras v. Sim.*. 1-20 SiCM 2-11 tl’la.ll'iiO);
ItniiKM v. Srure, 21*5 So0.2.1 330 IULi.W it)).
sir ‘tinir v. United siati-s. 120 U.s.App-IhC.
SUHILL-M MO0l (1IMIS).
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in she individual's home, If there is any
area rf human activity to which a right to
priva-:/ certains more than any other, it is
the home. The importance of the home
Isas u.eu amply demonstrated in constitu-
tional hv.v. Among the enumerated rights
in the federal Bill of Rights are the guar-
antee against quartering of troops in a pri-
vate house in peacetime (Third Amend-
ment! and the right to he "secure in their

houses . . . against unrea-
sonable searches and seizures
(Fourth Amendment). The rirst Amend-
ment has been held to protect the right to
"privacy and freedom of association in the
home."34 The Fifth.Amendment has been
described as providing protection against
all governmental invasions “of the sanctity
of a man’s home and the.privacies of
life."35 The protection of the right to
receive birth control information in Gris-
ii"ofd >wvas predicated on the sanctity of
the marriage relationship and the harm
to this fundamental area of privacy if
poizes were allowed to “search the sa-
cred precincts of marital bedrooms."35
And in Stanley v. Georgia,3l the Court
emphasized the home as the situs of
protected “private activities". The right
to receive information and ideas was
found in Stanley to take on—an added
dimension precisely because it was a
prosecution for possession in the home:

34. Moreuo v. United States Dcp’t of Agricul-
ture. 315 F.Supp. 310, 314 (D.D.C.1972),
c/IV. 413 U.S. 525, 93 S.Ct. 2521, 37 L.Ed.

2d 7*2 (1073).

35. T'uvtl v. U. S., 110 U.S. CI1G, 030, 0 S.Ct.
024.29 L.Ed. 710 701 (I1SSO).

35. .Til U.S. at 4SO, -S3 S.Ct. nt 10S2. 14 L.
LM2M at 010.

37. 94 U.S. 007, SO S.Ct. 1243, 22 L.EdAd
042 (7000). .

35. 54 U.S. at 0G4, SO S.Ct. at 1247, 22 L.
El*_i at 040.

33. i'irh Adult Theatre I v. Slaton. 413 U.S.
-iz\ 03 S.Ct. 2025, 2010, 37 L.Ed.2J 440.
4172 i'1.(73).

40. 1’. S. v. Orito, 413 U.S. 130, 142. 03 S.Ct.

207S. 2:177, 37 L.Ed.2d 013, 017 (1973). See

“For a'so fundaments! is the right to
be free, except in very limited circum-
stances, from unwanted governmental in-
trusions into one’s privacy." ' In a later
case, the Supreme Court noted that Stanley
was not based on the notion that the ob-
scene matter was itself protected by a con-
stitutional penumbra of privacy, but rather
was a “reaffirmation that ‘a man's home is
his castle."”39 At the same time the Court
noted, "the Constitution extends special
safeguards to the privacy of the home, just
as it protects other special privacy rights
such as those of marriage, procreation,
motherhood, child rearing, and educa-
tion." 40 And as the Supreme Court point-
ed out, there exists a "myriad" of activities
which may be lawfully conducted within
the privacy and confines of the home, but
may be prohibited in public.41

[7] In Alaska we have also recognized

the distinctive nature of the home as a
place vherc the individual’s privacy re-
ceives special protection. This court has
consistently recognized that the home is
constitutionally protected from unreasona-
ble searches and seizures, reasoning that
the home itself retains a protected status
under the Fourth Amendment and Alaska's
constitution distinct from that of the occu-
pap's person.2 The privacy amendment
to" the Alaska Constitution was intended to
give recognition and protection to the

U. S. v. 12 200-Ut. Reels, 413 U.S. 123, 03
S.Ct. 2003, 37 L.Ei).2d 000 (1973).

41. U. S. v. Orito, 413 U.S. 130. 142-143, 93
S.Ct. 2074, 37 L.IM2M 513. 01S (1973).

42. State v. Spictz, 531 P.2d 021 (Alaska
3975) ; Ferguscn v. State, 4SS 1\2d 1032
(Alaska 1971). Sec cases cited supra at n.
21. The home receives special attention in
other areas of Alaska's laws, e. p., the homo-
stead exemption in relation to execution sales.
A'S 09.30.090; the justifiable homicide defense
pertaining to the prevention of a felony in
tim Inline. AS 11.10.100; and the distinction
between burglary in a dwelling house and
hurgiarv in other structures. AS 11.2U.0S>-
.100.

Jr.k:

VI
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504 Alaska
home, Such a reading is consonant <itii
:he character of life in Alaska. Our terri-
tory and now state has traditionally been
the home or peopie who prize their individ-
uality and who have chosen to settle or to
continue living here in order to achieve a
measure of control over their own life-
styles which is now virtually unattainable
in many of our sister states.

[8-11] The home, then, carries with it
associations and meanings which make it
particularly important as the situs of pri-
vacy. Privacy in the home is a fundamen-
tal right, tinder both the federal and Alas-
ka constitutions. We do not mean by this
that a person may do anything at anytime
as long as the activity takes place within a
person's home. There are two important
limitations on this facet of the right to pri-
vacy. First, we agree with the Supreme
Court of the United States, which has
strictly limited the Stanley guarantee to
possession for purely private, noncommer-
cial use in the home. And secondly, we
think this right must yield when it inter-
feres in a serious manner with the health,
safety, rights and privileges of others or
with the public welfare. No one has an
absolute right to do things in the privacy
of his own home which will affect himscif
or others adversely. Indeed, one aspect of
a private matter is that it is private, that
is, that it docs not adversely affect persons
beyond the actor, and hence is none of

43. Amom,” the works we linvi* examined ill
nihlitiim to tlie testimony liclnw are the fol-
lowing: Marihuana: A Signal of MNinntar-
stiiniling. tin* First Itfporc of tin- National
Commission on Marihuana ami Drug Abuse
(Mureh 1972); Drug I'se in America: I'mh-
loiu in I'ITsprrtivi*. flu! Second Il'-oorf of fin*
National (‘oinmissiim on Marihuana ami Drug
Ahitso I.Mureli 19731: Drug I"»e in Aimhi-r-
age. Alaska. 225 .LAni.Mctl. As.s'n 1157 (19711:
IlI. Nahas. M arihuana:’ Dere;itive |
(1973) : Nahas el nl. Inhiliilioa of iVliniar
Mec<liar»il Immunity ia Marihuana Smoki-rs.
Is.'t Seii-iiee 419 (197D : 1. i?riiiM»Mi..
Marihuana Itrnmsidered (197ti: Hearing*
hefore die f. S. Semite Snhci'tmiiitrr" on lu
teriuil Seeuriiv. May 1971: Nahas & (!In-eii-
wiioil. '"Hie First Keporl of the Natioiui! Com-

mission mi Marihuana 11972): Signal of

ST
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thi-T business. When a matter does affect
the public, direct!)- or indirectly, it loses its
wholly private character, and can be made
to yield when an appropriate public need is
demonstrated.

Thus, we conclude that citizens of the
State of Alaska have a basic ritriit to pri-
vacy in their homes under Alaska’s consti-
tution. This right to privacy would en-
compass the possession and ingestion of
substances such as marijuana in a purely
personal, non-commercial context in the
home unless the state can meet its substan-
tial burden and show that proscription of
possession of marijuana in the home s
supportable by achievement of a legitimate
state interest.

This leads us to the second facet of our
inquiry, namely, whether the State has
demonstrated sufficient justification for
the prohibition of possession of marijuana
in general in the interest of public wel-
fare; and fu.ther, whether the State has
met ihe greater burden of showing a close
and substantial relationship between the
public welfare and control of ingestion or
possession of marijuana in the home for
personal use.

[12] The evidence which was presented
at the hearing before the district court
consisted primarily of several expert 'fit-
nesses familiar with various medical and
social aspects of marijuana use.43 Xtimer-

Misunderstanding or Kxoreise in Ambiguity,
ilr-ift uf urlieh.” lo Inl published in Dolinin nf
N. V, Aiiulomy nf Meilioinii: Marihuana ami
Health: Fourth Animal liniiort lo (lie I". S.
Congress from the Si-i-refary of Health. Kdii-
ration, anil Welfare (19711 : Silversteiu V
Tessin, Normal Skin Tesr Itespimsis in Cliron-
ie Marihuana Fsers. 1st; Siii-m-o0 74" 11974"':
Marihuana: The (irnss May No Longer lo-
tireciter. 1S5 Seii-nee ICv) (19711 : Marihuana
(11): Does it Damage the Drain?. 1s"i S.i-
enec 77" (19741 : Depression ot' Plasma Tes-
tosterone Levels After Chrnnie Intensive
Mariimaita I'm* 29" X.Ktigh.T.Metl. ST2
(197it : i'lasma Testosterone Levels Defore.
Dining ami After I‘hnmii* Mariliinina Sun.k-

inc. 291 N.DngLI.Meil. 1".71 1197D: Mare
jnana Survey-Stale of lln-goii. Drug Abe*e
IV.ini-il 11974).

fisb’Ts.'V Ap'Hye

"7 'jHH'—aTc



RAVIN 7. STATE Alaska 505
rin*n.H, AbeKi.V,T IV.M4M

mis v.Tiiton reports ami Looks were also jji-
:tv.meed into evidence. 4

Marijuana is the common term ter dried
leaves or stalk of the plant Cannabis satiza
L. The primary psychoactive ingredient in
the plant is delta-9-tetrahydrocannahinol
(THC). Most marijuana available in the
United States has a THC content of less
than one percent. Other cannabis deriva-
tives with a higher THC content, such as
hashish, are available in the United States
although much less common than is mari-
juana.

According to figures published by the
National Commission on Marihuana and
Drug Abuse43 in 1973, an estimated 26
million Americans have used marijuana at
least once. The incidence generally cuts
across social and economic classes, though
use is greatest among young persons (55%

ot-i. It is not the function of this court to rc-
xisiv-! ilie scientific evidence in the manner
¢l it legislature, Sre I\ S. v. Thorue. 323 A.
2d 7d4 (D.C.App.ir,74). where an attack on
the constitutionality of the District nt Colum-
bia marijuana statutes was made. There the
court said:

Il our opiuion the court below miscon-
ceived its function in its approach to the
constitutionality of the statutory proscrip-
tion of the possession and use of marijuana.
In deciding that this drug lias virtually no
harmful effirts upon the human.system, the
court had occasion to consider the testimony
of four expert witnesses and a voluminous
mass of documentary studies. The court
weighed tli's evidence and resolved the con-
flict to its own satisfaction. If this wore
a hearing or a trial turning upon the de-
termination of facts upon which there was
conflicting testimony, such procedure was. of
course, correct.

lint a holding that a legislative enact-
inenr is invalid cannot rest opoa a judicial
determination of a dchutnldc medical is»ue.
Any party assailing the constiruti .".aliry of
a statute has the heavy liurden of demon-
strating that it has no rational hasls.

. « [ ] »e W

It is apparent from the r.conl
in this case that the question decided by the
i-ouri Is'lu-v after the hearing on the (ire-
trial motions was "at least deLntnl.m.”
Hence, under the tests set forth in Ci<»Unc
Pi- the court should have deferred to
congressional judgment.

?z;—ijvi

of 1R-21 vyear-olds have used it). Only
about 2% of the adults who have used it
were classified hy the National Commis-
sion as "heavy users” (more that: once dai-
ly). The experience in Alaska seems to he
similar. A report published in the Journal
of the American Medical Association in
1971 indicated that 24% of Anchorage
school children m grades six through
twelve had used marijuana, as had -6% in
grades eleven and twelve.4b

Scientific testimony on the physiobgical
and psychological effects of marijuana on
humans generally stresses the variability of
effects upon different individuals and on
any one individual at different times. The
setting and psychological state of the user
can affect his responses. Responses also
vary with the amount of marijuana one
has used in the past. A new user, for in-
stance, often feels no effects at all.

Similarly the Supreme Judirial Court of
M assachusetts in Uommomvonltli v. Lcis, 243
X.K.2.1 ShX, 001-02 (19(19L said:

AVc know of nothing that cniiipc/.t the Leg-
islature to thoroughly investigate the avail-
able si-ienlific ami medical evidence when
ei'-icting a law. The test of whether no
art of the Legislature is rational and rea-
sonable is not whether the records of the
Legislature contain u sufficient basis of
fact to sustain that act. The Legislature
is presumed to have acted rationally and
reasonably. Sec Commonwealth v. Ficui-
gan. 32(5 Moss. STS. 379, 90 N.E42.1 713;
f'offce-Ricli, Inc. v. Commissioner of I'ub.
Health. 313 Mass. dl |, d22. 204 X.E.2d 2SL
"Unless the act of the Legislature cannot
be supported ui>on any rational basis of
fnet that reasonably can he conceived to
sustain it. the court has no power to strike
it down as violative of the Constitution."”
Sperrv & Hutchinson Co. v. Director of the
Div. on the Necessaries of Life of Common-
wealth. 307 Mass. dOS. 41S. 30 X.E—d 209,
271. 131 A.L.Ib 1234. See United States
v. Carolene I’'rod. Co., 304 U.S. 141. 334,
53 S.Ct. 77*. S2 L.I"il. 1234.

Justice Kirk, in his concurring npiniou ia
Le/v, aiso explains the question of legist.ilivo
judgment and the range of judicial cognizance.

45. Drug Use in America: Problem in Per-
spev'ive. die Second Report of the National
Coauaissien on Marilnmuu and Drug Abuse
(March 1973) at U4.

46. Drug Use in Anchorage. Alaska, 223 J.
Am.Mod.Ass’n G57 (1971).

2
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Tlic short-term physiological effects art
relatively uudisputOf’ An immediate slight
increase in the pulse, decrease in saliva-
tion, and a slight reddening of the eves arc
usually noted. There is also ‘inpairmenc of
psychomotor control. These effects gener-
ally end within two to three hours of the
end of smoking.

Long-term physiological effects raise
more controversy among the experts. The
National Commission on Marihuana and
Drug Ahusc reported that among users “no
significant physical, biochemical, or mental
abnormalities could be attributed solely to
their marijuana smoking." 17 Certain re-
searchers have pointed to possible deleteri-
ous effects on the body’s immune dcfenses,,M
on the cltromosomal'Structurcs of .users,,0
and on testosterone levels in the body.-B¥
The methodology of certain of these stud-
ies has been extensively criticized ' v other
qualified medical scientists, however.
These, studies cannot be ignored. It should
be noted that most of the damage suggest-
ed by these studies comes in the context of
intensive use of concentrated forms of
THC. It appears that the use of marijua-
na, as it is presently used in the United
States today, does not constitute a public
health problem of any-significant dimen-
sions. It is, for instance, far more innocu-
ous in terms of physiological and social
damage than alcohol or tobacco. But the
studies suggesting dangers in intensive

47. Marihuana: A Signal of Misunderstand-
ing, Fint Report of Ilie National Commis-
sion on Marihuana and Drug Abuse (March
1972), p. til.

48. dec Xuhns. ct nl. Inhibition of Cellular
Mediated Imnmniry in Marihuana Smokers.
1S3 Science 41!) (1071). Iiil cf. Normal

Skiu Test Responses iu Chronic Marijuana

Users. Ibfi SVieuee 710 (3!1j41. _

49. .sVc Stenehevor. Slateineur before the Sen-

ate Stibminmilfre oil Internal Security, May
1m, 1971. The Nariimnl In.siirute on Drag
Alnise. in Mariliiianu and lleallli. Fourth Re-
port In the United States t’oiigress from fin-
Secretary «f ifealrli, Kdui-.-iiiun. and Welfare,
stales in part:
Tla* prei-liiiic-al findings of greatest inn i
i-st and [M.i.-i,rial sigaifh.tuoi- during the

past two y.ars have | a -i .series of .-nidus

rsror.Tz?..

st

2d ssnirs

caimabis use do raise valid doubts which
cannot be dismissed or discounted.

The immediate psychological effects of
marijuana tire typically a tniid euphoria
and a relaxed feeling of wcii-bei::g. The
user may feci a heightened sensitivity to
taste and to visual and attral sensations,
a:id his perception of time intervals may be
distorted. A desire to become high can
lead to a greater high; tear of becoming
high or genera! nervousness can cause the
user to fail to experience any high at all.
In rare cases, excessive nervousness ofr
fear of the drug can even precipitate a
panic reaction. Occasionally a user will
experience a negativ. reaction such as
anxiety or depression, particularly when he
takes in more of the substance than needed
to achieve tiic desired high. However, in
smoking marijuana, the usual method of
taking it in this country, the user can seif-
titrate, or control the amount taken in,
sir.ee the effect builds up gradually.

Additional short-term effects are an im-
pairment of immcdiatc-pasc-memory facili-
ty and impairment in performing psycno-
mvAor tasks. Experienced users seem less
impaired in this regard than naive users.

In extremely rare instances, use of mari-
juana has been known to precipitate psy-
chotic episodes; however, the consensus of
the experts seems to be that the potential
for precipitating psychotic episodes exists
only for a limited number of prcpsychotic

(mid possibly
have an ef-

indicating that deltu-9-TI1IU
other marihuana constituents)
fect upon certain basic cellular mcehnui.sms
which involve the uptake of amino neids
and the nucleotides into primary nuclear
components such as PXA. Since this may
interfere with basic biological processes, the
preliminary data raises the [H>ssiliility til-*
the effects of marihuana, under some cir-
cumstances. may he more widespread on
the organism than has been previously
thought.
hi. at 1L

50. I'miri—simi of Plasma Tesliistornile t.eveis
After I'hrunie Intensive Marihuana I'se. 2,M
Visual.,l.Med. X72 11971). [/.'»/ ,f. Plasma
Testosterone i.evi-Is P.el'ore. During and After

Marihuana Smoking. -'91 V Kngl-t.
LI-71).

Med. HOI
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pcr:'lt’s who could be pushed into psychosis
by any t.tttnlicr of drupr or i!Oililr;:g-relnteil
itlliu. T.Cei.

There is considerable debate as to the
long-term effects of marijuana on mental
function:.’”. Certain researchers cite evi-
dence of an "amotivational syndrome"
.intern," hing-tcrm heavy cannabis users.
Howe,or. the main examples of this effect
arc users in societies where large segments
of the population exhibit such traits as so-
cial withdrawal and passivity even without
drug use. The National Commission con-
cludes that long-time heavy users do not
deviate significantly from their social
peers in terms of mental functioning, at
leas: to any extent attributable to marijua-

na use.51

The experts generally agree that the ear-
ly widclv-hcld belief that marijuana use di-
rectly causes criminal behavior,- and partic-
ularly violent, aggressive behavior, has no
validity. On the contrary, the National
Commission found indications that mari-
juana inhibits “the expression of aggres-
sive impulses by pacifying the user, inter-
i;r::.g with muscle coordination, reducing
psychomotor activities and generaily pro-
ducing states of drowsiness, lethargy, ti-
midity and passivity."52 Moreover, the
Commission and most other authorities
agree that there is little validity to the the-

51. Marihuana: A Signal of Misunderstand-
ing. the First Report of the National Com-
mission on Marihuana and Drug Abuse
fMnreli 107-), cO. *ec aUo Marihuana and
Hesiitli. Fourth Report to the United Scutes
Congress from the Secretary of Health, Edu-
cation and Welfare (197-1). which rends at

W hile chronic users in the United States
have used lor appreciably shorter periods
tine ‘'ban users overseas, studies of
American chronic users are potentially nf
great importance in assessing possible im-
plications of marihuana use for tho Amer-
ican .--npulation. In nno large scale study
uf ugdergradnatc student use comparisons
were made between nonusers (including
thos* v bad done a limited amount of ev-
peri .:-a".,t:ou). occasional users and chronic
users those who had used three or more
time* .i 'veeb for three years or more or tor
two .cars if use was almost daiiy). Nc

ory that marijuana use leads to use of
more potent and dangerous drugs. Al-
though it lias been stated that the more
heavily a user smoke, marijuana, the
greater the probability that he has used or
will use other drugs, "it has been suggested
that such use is related to ‘drug use prone-
r.css’ and involvement in drug subcultures
rather than to the characteristics of canna-
bis, persc." M

The most serious risk to the public
health discerned by the National Commis-
sion is the possibility of an increase in the
number of heavy users, who now constitute
about 2% (503,000) of those who have
used the drug. Within this group certain
emotional changes have been observed
among "predisposed individuals" as a result
of prolonged heavy use. This group seems
to carry the highest risk, particularly in
view of the risk of retarding social adjust-
ment among adolescents if heavy use
should grow.

Most authorities have accepted the theory
that marijuana users develop a “reverse
tolerance”, that is, that a moderate user
needs less and less marijuana over time to
achieve a high. Recent research indicates
that this may be true only up to a point,
and that beyond a certain intensity of use
a true tolerance begins to develop.34 If
true, this may be relevant regarding only

“statistical differences in academic perform-
ance were found nor was tiicrc any evidence
of reduced motivation. . . . Another
study of moderately usinsr medical students
who lias used regularly for three or more
years and who were matched with non-
using medical students for intelligence,
found no difference on nn extensive battery
of neuropsychological tests,

52. I<lL at70-71.

53. Marihuana and Health, Fourth Report to
the United States Congress from the Secre-
tary of Health, Education, and Welfare
(1117-1) ntO.

54. "While tolerance to the effects of atari-
Iniiiim has not been generally observed among
American users, there is increasingly convinc-
ing evideucc that tolerance fi. e.. larger dos-
ages roinirctl to produce the same effects
found with lower dosages| docs develop un-
der cninliiiuns of heavy, regular use. Given

so Vv
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h'M’j use of concentrated /onus of canna-
bis, since marijuana use is silf-limitintr due
to the forms itt which it is taken.

The National Commission rejected the
notion that marijuana is physically addict-
ing. It also rejected the notion that mari-
juana as used in the United States today
presents a significant risk oi causing psy-
chological dependency in the user, Rather,
the experimental or intermittent user de-
velops little or no psychological depend-
ence. Lengthy use on a regular hasis does
present a risk of such dependence and of
subsequent heavier use, and strong psycho-
logical dependence is characteristic of
heavy users in other countries. This pat-
tern of use is rare in the United States to-
day, however.

While there is no confirmed report of a
human ever having died from an overdose
of cannabis, the toxic levels of TIIC have
been determined from tests on animals.
The lethal dose for marijuana is approxi-
ma*iiy 40,000 times the dose needed to
achieve intoxication. The equivalent ratio
of intoxicating to lethal doses for alcohol
is4/10 and foi barbiturates is 3/50.

The number of persons arrested for
marijuana possession has climbed steeply
in recent years. In 1973j_ over 400,000
marijuana arrests occurred, a 43% rise
over the previous year. It should also be
noted that 81% of persons arrested for
marijuana-related crimes have never been
convicted of any crime in the past, and
91% have never been convicted of a drug-

related crime.55

The justifications offered by the State
to unhold AS 17.12.010 are generally that
marijuana is a psychoactivc drug; that it
is not a harmless substance; that heavy

tii,. relatively low tliwos ami iiu‘rc'iuent use
rynieal of [iresi-nt patterns of use ill the
.-i States if is nor surprising that fnicrauce
has nor usually iti-t-n observed.
the amounts invnlvnl tveri* usiutllv
ami unite nryiiicul i.f current use pat-
trtts-, the probability of a withdrawal
elrotin* in at least some American heavy users
n-'t he considered.” Marihuana and Health.
" ftrth Report to flic faited States (‘oiijjp-**

u<c has concomitant risk: that it is capable
of precipitating a psychotic reaction in at
least individuals who arc prcuisrnsc.l to-
wards such reaction: and -.hat its use ad-
versely affects the user’s ability to operate
an automobile. The State relies upon a
number of medical researchers who have
raised questions as to the substance’s effect
on the body’s immune system, on chromo-
somal structure, and on the functioning of
the brain. On the other hand, in aimost
every instance of reports of potential dan-
ger arising from marijuana use, reports
can lie found reaching contradictory re-
sults. It appears that there is no firm evi-
dence that marijuana, as presently used it
this country, is generally a danger to the
user or to others. But neither is then-
conclusive evidence to the effect that it is
harmless.50 The one significant risk in use
of marijuana which we do find established
to a reasonable degree of certainty is the
effect of marijuana intoxication on driv-
ing. Woc shall return to this aspect of the
problem later in this cpfr.ictu

Possibly implicit in the State's catalogue
of possible dangers of marijuana use is the
assumption that the State has the authority
to protect the individual from his own folly,
that is, that the State can control activities
which present no harm to anyone except
those enjoying them. Although some
courts have found the “public interest" to
lie broad enough to justify protecting the
individual against himself,37 most have
found inherent limitations on the police
power of tlie state. An ap|>osite example
is the litigation regarding the constitution-
ality of laws requiring motorcyclists to
wear helmets. Most of the courts address-
ing the issue, including this or.e, have re-
solved it by finding a connection between

from tlm S.wri't-irv of Health, rMtit-itiun. anil
Wolfith! (10711 :ir 10. 7a-SlI.

55. Mnrhuntm: .V Siennl of MismnicrstJinl-
inc. Al|H'Inli\ 11, nr tte2.

55. I'ifitinni>r's  witm-s-~-e. IW ror* |--ir'" .-ini
I’liei-rli-iiliT, luillt trstifh-I tintr in.irijuaii i wa»
not liMrmh'ss.

57. 1. -, Liiiiii"« v. Stuff. "<V. S..1M Sift IM]I,
ttia'h
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the helmet requir.'tuetu ami the safety of
other motori.-*.?,*¥ out a significant number
of courts iuicc cxpiiritlv rejected such re-
strictive measures as beyond the police
power of the si ; because they do not
benefit the suMi ¢ Typical of the logic
of these Ir.;;.-r c;u--s :s the dissent of Jus-
tice Abe it: s1ate = Lee,00 in which the
Hawaii Supreme C;.:rt upheld a motorcy-
cle helmet requirement despite finding no
clear link between lack of the equipment
by the motorcyclist and injury to others.
The court reasoned that where a person’s
conduct is so reckless, and the resulting in-
jury ana death arc so widespread as to be
of concern to the public, then the conduct
affects the public interest and is within the
scope of the police power. Justice Abe
dissented, citing a general right to be left
alone or liberty to do as you please. There
has to be a genuine harm to others, he
wrote, to justify such controls; a state
cannot simpiy decide what is in a person's
best interest and compel it.fil

[13,14] We glean from these cases the
general prypo*irinn that the authority of
the state to cxcr: control over the individu-
al extends only to activities of the individ-
ual which affect others or the public at
large03 as it relates to matters of public
health or safety, or to provide for the gen-
eral welfare. We believe this tenet to.be

58. V. «/., King,-rv v. Clmppcl, 504 1\2:1 S31
(Alaska 10721; People v, Jlielinoyer, 04
Mi.sc.2il JO!, 2X2 N.i.X.2d 707 (1907): Stale
v. Mole. 103 X-T.Siipor. 303. 247 A.2.1 170

59. 4., American .Motorcycle Ass'n v. Da-
vids. 11 Mick.App. 331, 103 X.w.2d 72
(1903) : IVnaie v. Fries, -42 1112d 440, 2.70 X.
E.2d 14!) (1!'«:s). See Everkardt v. Xow Or-
leans. 20S Sn.2,1 423 (La.App.liXkS), rcr'il. 217
So.2d 400 (1)i-'O): People v. Carmichael, .73
Mise.2d 7s4. 270 X.Y.S.2<1 272 (1907). m-'rf,
50 Mi.sc.2d nix N.Y..S.2J 931 (IOGSi.

GO .71 Haw. .71-. i-7 I».2d .773 (1970).

61. Similarly, :n ‘/etc t. Kanlncr, 53 Haw.
327. K« 17.2d «-"*! m'm072), which involved the
consum-.Knjsduv Hawaii’s marijuana stat-
ute, Justice «\h*: :e)(«'! his beiiof tliat the star-
ute WAI'c ir."y.ir.ihu- :<diee power of the state
because nf »l*e of evidence that use of

basic to a free society, The state car,not
impose its own notions of morality, propri-
ety, or fashion on individual.- when the
public has no legitimate interest in the af-
fairs of those individuals. The right of
the individual to do as he pleases is not ab-
solute, of course: it can be made to yield
when it beings to infringe on the rights
and welfare of others.03

[15,16] Further, the authority of the
state to control the activities o: its citizens
is not limited to activities which have a
present and immediate impact on the public
health or welfare. It is conceivable, tor
example, that a drug could so seriously de-
velop in its user a withdrawal or amotiva-
tional syndrome, that widespread use of
the drug could significantly debilitate the
fabric of our society. Faced with a sub-
stantial possibility of such a result, the
state could take measures to combat the
possibility. The state is under no obliga-
tion to allow otherwise “private" activity
which will result in numbers of people be-
coming public charges or otherwise bur-
dening the public welfare. Rut we do not
find that such a situation exists today re-
garding marijuana. It appears that effects
of marijuana on the individual are not se-
rious enough to justiFy widespread con-
cern, at least as compared with the far
more dangerous effects of alcohol, barbitu-

marijuana linrms anyone other timn the user.
There is, lie wrote, under the Hawaii Consti-
tution a fundamental right of liberty to make
a tool of oneself so long tig one's act does
not endanger others.

62. Cf. Liggett Co. v. P.aldrige. 27S U.S. 105,
111-12, 49 S.Ct. 57. 59, 73 L.EJ. 204. 20S
(1928):

The police power tuny be exerted in the
form of state legislation where otherwise
the effeet may lie to invade rights guaran-
teed by the Fourteenth Amendment only
when such legislation bears a real and sub-
stantial relation to the public health, safe-
ty. morals, or sonic other phase of rl.e gen-
» etnl welfare.

63. See Roe v. Wade, din U.S. 111!, 151, 93
S.Ct. 79.7, 35 L.Ed.2d 147. 177 (1'>74) : Gray
v. State, .72.7 P.2d .721. ,72S (Alisa; 'OT-i :
Hri'vse v. Smith, -701 I*.2d 179, JTu vAla.-ka

1U72).
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rater .it;d ainpiutaiiii if.s. .Moreover, the
patterns of tise iti the United
s ;trc not such :is would warrant eoii-
that in the future consumption pat-
are likely to change.81

[17-19] Research is continuing exten-
sively. Scientific doubts persist, however,
and ’hat fact has significance for our ap-
piic-v.ion of the law. It is a long-standing
mi.- of law that statutes designed to pro-
tect the public health will receive a liberal
construct.on.03 We have seen repeated cx-
s>piJs in recent years where scientific
douh’s as to the safety of various products,
drugs, or environmental conditions have
been held to justify controls. There is a
presumption in favor of public her’th mea-
sures: when there is substantial doubt as
to the safety of a given substance or situa-
tion tor the public health, controls intended
to obviate the danger will usually he up-

>1. V’e recognize tluit more intent forms of
cannabis tlmn marijuana arc commonly used
in other cor ..tries ami are available on a lim-
ited scale here. However, studies of use pat-
terns here do not indicate any great likeli-
hood of a sigitificnuc shift in use here to the
noire potent substances. If such a shift were
le occur, then marijuana use could be char-
m-iiwized as a serious hcnltli problem.

65. Sutherland Statutory Construction 3
7J.:r2 Nth cd. 19741 nnd the cases cited in
note 42 .lulira.

66. Xcr Marihuana and Health, Fourth Report
to the United States Congress from the Sec-
retary of Health, Education, and Welfare 10."
(1974). This rejsirf contains citations to die
most recent studies.

67. Evidence that marijuana has a detrimental
effis-t on driving performance, especially as
*lee diem increases, continues to mount. Ir
has been found 10 increase iioth braking ami
starting dints, to adversely affecr attention
r.mi concentration abilities, and to detracr
ir-'iu perfortnanci! on a dividisl attention rash.
.tl of which arc prosunmiily involved in driv-
i.-g. A recent Canadian study of driving nbil-

while marijuana-intoxicated examined
i, lvith’ |ii<rfnriiiaiii'i" under both driving course
ec:d actual traffic i-imililiitiis, A significant
mmcliu” in performance as iiiensliri-d liy sev
—1 criteria was found in must diivers lest-

Hut mie wav iti which use tit inariiuanii
must clearly does affect the general tatlihc
is 1 regard to its effect on driving. Ail
of which brings us to the opposite (from
the hornet cud of the scale of the right to
privacy in the context of ingestion or pos-
session of marijuana, namely, when the in-
dividual is operating a motor vehicle. Re-
cent research has produced increasing evi-
dence of significant impairment of the
driving ability of persons under the influ-
ence of cannabis.50 Distortion of time
perception, impairment of osychcmotnr
function, and increased selectivity in attcn-
tiveness to surroundings appa.ently can
combine to lower driver ability.” In this
regard. Ravin points out that marijuana
usually produces passivity and inactivity, in
contrast to alcohol, which increases aggres-
siveness and is likely to result in overcon-
fidence in one's driving ability. Although
a person under the influence of marijuana
may be less likely to attempt to drive titan

oil. Itasca on the iteeumulateil evidence. it
seems (dear that driving while under the in-
fluence of marijuana is ill-advised. Mari-

huana and Health. Fourth Report to the I
S. Congress from the Secretary of Health.
Education, nnd Welfare HM1 (1974).
Petitioner’s own experts do not disagree
with the Secretary's conclusions. Dr. Grin-
sikioii testified that " . . . it stands t»
reason that anybody who is intoxicated or
has u psyehonetive drug in hint should too
drive, because there is no t|tiestiou . . .
his wherewithall is nor with him. and 1 think
tliuf would he the case with marijuana.” I>r.
Finegliiss stated that . . . moderate or
heavy use of marijuana can detinitlv inter-
fere with some of the local skills that would
be necessary for the operation nf a motor ve-
hicle. atnl therefore, in their rcrikmmi.-iidalioitx
did take note of driving while intoxicat'd
as a piilciiihit danger to the public safely.”
Dr. |I'ngerleider testified that although Ilie-
immediate effects of marijuana inioxieaiioii
on the organs and bodily r.iuctinii.s are ir-u.si-

cur and have litrle or no |mtiio-:i>:: i-i'fect.
“lin-re is a definite loss of .some usvi-lI'imolar
control, temporary impairtn-nr 1: !:leee »paer
perception. . . . " Later Aree —-nurse

of his (i-siimi.uy. Dr. Cngerio r  uti-iuded
that ri-i-e-it amli.s lad proven it.,* driving
under ila- iiifloctnv of ui.iri.iii-iii.t ..resents a
serious risk resulting from imp.;:?--! driving
aliilirv.
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a per-on -U't-T influence of alcoiiol.
there exi-"* I%; rc;-.;i;ial tor serious br.rn
to tite b oc.fety of the general
public.*-*

[20-24] I* view of the foregoing, we

believe that at present, the need for control
of drivers under the influence of marijua-
na and the existing doubts as to the safety
of marijuana, demonstrate a sufficient jus-
'ficarion tor the prohibition found in AS
17.12.0HI a? an exercise of the state's po-
lice po.vir for the public welfare. Given
the evidence of the effect of marijuana on
driving an individual's right to possess or
ingest marijuana while driving would be
subject to the prohibition provided for in
AS 17.12.010. However, given the relative
insigificance of marijuana consumption as
a health problem in our society at present,
we do not believe that the potential harm
generated by drivers under the influence of
marijuana, standing alone, creates a close
and substantial relationship between the
public welfare ar.d control of ingestion of
marijuana or possession of it in the home
for personal use. Tims we conclude that
no adequate justification for the state’s in-
trusion into the citizen’s right to privacy
by its prohibition of possession of marijua-
na by an adult tor personal consumption in
the home has been shown. The privacy of
the individual's home cannot be breached
absent a persuasive showing of a close and
substantial relationship of the intrusion to
a legitimate governmental interest. Here,
mere scientific doubts will not suffice.

63. Current Alaska law enacted since the trial
oC tliis ease prohibit* driving under the in-
fluence of an liullni‘iiuisetiie drug. AN LS.-
gTi.O'KI. Alaska law also specifically prohibits
operation of a boat while under the influ-
ence in' marijuana. AN

There does nut now exist a means fur de-
tecting the presence nf cannabis in tin: body
whieli is avnilaliie tor practical use hy law
enfori-eie.enr ngcnric-.. Such means are in
use in lalsirntorics, ho-.vevcr. and research is
progressing tuwnr I a -levin- which could be
usnl liv police 111 .vay that brearhaitd-.e-'
tests for aliniad are now.

], not -‘-iiea-i .n imply that the right
...Sin- -locs tint apply to

69. "V
sit privacy in the

The state must demonstrate a i:eotl liaaeil
on proof that the public health or welfare
will in fact suffer if the controls are not
applied.

The state lias a legitimate concern with
avoiding the spread of marijuana use to
adolescents who may not lie equipped with
the maturity to handle the experience pru-
dently, as well as a legitimate concern with
the problem of driving under the influence
of marijuana. Yet these interests are in-
sufficient to justify intrusions into the
rights of adults in the privacy of their own
homes.09 Further, neither the federal or
Alaska constitution affords protection for
the buying or selling of marijuana, nor ab-
solute protection for its use or possession
in public. Possession at home of amounts
of marijuana indicative of intent to sell
rather than possession for personal use is
likewise unprotected.*0

In view of our holding that possession of
marijuana by adults at home for personal
use is constitutionally protected, we wish to
make clear that we do not mean to con-
done the use of marijuana. The experts
who testified below, including petitioner’s
witnesses, were unanimously opposed to
the use of any psychoactive drugs. We
agree completely. It is the responsibility
of every individual to consider carefully

—the ramifications for himself and for those

around him of wusirg such substances.
With the freedom which our society offers
to each of us to order our lives as we see
fit goes the duty to live responsibly, for

Smith. 51*1 1'.2d
150. Hi” (Alaska IMTtM. We note that dis-
tiller government inlere-.ts with reference to
children may justify legislation that could uni
properly he applied in ndiill t.

children. See Itrcese v.

indicate lhai few arrests fur
nrriir ill 1In- linnic i-xei-pl
when nllier crimes are .-imiiltalienusly hcing
investigated. The trend in general in law
cnfnri-emeiir sei-nis tu In- toward minimal ef-
fort against simple users nf marijuana, and
conn-iitration of effort* against dealers nod
users nf more ilangenms siihxtiinnvs. More-
over, stati.-iies iu-li-ale ihni must arrests fur
po-si-ssiiui nf marijuana in Alaska result ia
dismissals b-fore trial.

70. Slalist'u-s
simple JHISSI-NMIIII



*% ot

* {.|

*xgr&.m-iW-jLWri

* -

Alaska 527 PACIFIC REPORTER. 2;I SERIES

>Ki~ mme i) «tk*cs and tor society's. This tc-
mm7 -raii best he achieved, we believe, with-
,.V.rr-.u use of psvchoactivc substances.

Zi Co] We briefly address Ravin's
se:e.“d assertion of error, namely that AS

1J.i’10 denies hint due process n:id equal
pracection of the law. The argument is
two-told.  First. Ravin asserts, the pro-
scription denies equal protection because the
other commonly usc-d “recreational” drugs,
alcohol and tobacco, are not proscribed,
though they inflict far more damage on the
user than does marijuana. We reject,
however, the assumption that the legisla-
ture must apply equal controls to equal
threats to the public health. Assuming
some degree of control of marijuana use is
permissible, it does not follow that the po-
litical obstacles to placing controls on alco-
hol and tobacco should render the legisla-
ture unable to regulate other substances
equally or less harmful ' It is not irra-
tional for the legislature to regulate those
pir.de health areas where it can do so,
when there exists other areas where con-
trols are less feasible.

of the n lativc bannlt's-siiess «f mr.rijuann.7’
In other eases, courts have deterred to
the legislative finding of fact? implicit in
the classification.*3 However, in every
case in which statutes have been struck
down, the statutory scheme classified atari*
iuana with, or subject to equal sanctions
with, the most dangerous proscribed drugs.
In Alaska, however, 'mhard" drugs are in a
completely different category*4 from mari-
juana, with subs' ntially great.,r penalties
for misuse. TI.. drugs with which mari-
juana is grouped in AS 17.12,150(3) are
not so different from marijuana that yet
;.nothcr classification must be set up for
marijuana alone. We find no merit to
Ravin’s contention on this point.

[28] One other facet of this petition

remains for discussion. Ravin urges us to
recognize that whatever harm results from
marijuana use is far outweighed by the
negative aspects of enforcement. Over
400,0I'0 persons were arrested for marijua-
na-related crimes in 1973; S'1% of them
had no previous criminal records. Using
these statistics, .and asserting that marijua-
na use docs not pose a substantial public

[27] Ravin also attacks as irrational health threat. Ravin questions the wisdom

the classification of marijuana with the
ether drugs covered by .AS 17.12.150(3)
("depressant, stimulant, or hallucinogen-
ic”). lie may he correct that marijuana is
the least harmful of the drugs covered by
AS 17.12.150(3), but that alone is not suf-
ficient to make the classification irrational.
In a number of cases the classification of
marijuana cither as or with narcotic drugs
has been struck down as irrational in view

71. Src U. S. v. Maiden. 353 F.Supp. 713 (D.
C.,n:i.I)T3); L. S. v. Kiffer. 177 F1M 01!)
(24 t'ir. 11)73). In nrfnrking a complex proli-

tlio store need not choose between ar-
raeking every aspect of that prablofa or ant

/.rrackiag that problem at all. Daiulridgi:

V.'illiauis. 3117 U.S. 471. IX> S.Ct. 1>33. IT.
T.-K.iud 4!>1 (197»); McDoimhl v. IR.i-.I of
l,,-g:ott <elemiiissiimers. 394 U.S. S.-2. vi s.
e\. 1404.22 1.1IMIM — iiyiw).

72. 11 +j.. People v. Mel."alie, *!') 11121 Sts. 27.7
Miv2! 407 1IHTI): Attwuod v. State. 7l
x.-VJ.l 312 iTe.v.i'rtni.App.11)?"): #% P-j-

v. .Sinclair. 3s7 Mb:.. M. 721 N.ttWI

*

of AS 17.12.010. We note that the Alaska
Bar Association, American Bar Associa-
tion, National Conference of Commission-
ers on Uniform State Laws, National Ad-
visory Commission on Criminal Justice
Standards and Goals and the Governing
Hoard of the American Medical Associa-
tion have recommended decriminalization
of possession of marijuana. The National
Commission on Marihuana and Drug

w7x (1972): <. State v. Zorttvs. 47-7 P21
109 (Wash.1970).

73. /. 7., Bettis v. United States, 404 K21
731 (Dili t’ir, KIKI) : Commonwealth v. Lois.
243 NMCLM S9S (Mass.IPO!)) ; Miller V. Tex-
as. US SW.2,1 t©SO (Tex.Crim.App.1970) ;
Baines v. Sure. 227 S..2.1 330 (Ula.l'«il» :
People v. MelCeim’o, IlI!) Coin. -721, 47X P.2.1
232 (t‘li,)| ; People v. Stark. 1-77 Colo. .79.
HU) P.2.1 923 (190.71. See State V. Kantacr,
73 lfaw. 327. 493 P.2.1 30U 1I1>72).

74. See AS 17.10.010 vt sen. 1The Uniform
V.ireotii; Drug Act).

T’
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Abuse has recommended that private pos-
session for personal use ::0 longer be an
21tense. Canadian sludv has arrived
similar results. .And at least one state, Or-
egon. has already decriminalized possession
ot small amounts of marijuana.*5

In opposition, the State argues that un-
der Alaska's constitutional system of sepa-
rate cut canal branches of government the
issue is a "political controversy over the
State's fundamental policy toward the drug
marijuana”. Thus, the "issue should be
properly determined by the people's elected
represer.tatix-cs". We agree that determi-
nation o: the wisdom of a particular legis-
lative enactment is more properly the sub-
ject of investigation and resolution by the
legislature rather than the judiciary.

The record does not disclose any facts as
to the situs of Ravin’s arrest and his al-
leged possession of marijuana. In view of
these circumstances, we hold that the mat-
ter must be rent' ndcd to the district court
for the purpose of developing the facts
concerning Ravin's arrest and circum-
stances of his possession of marijuana.
Once this is accomplished, the district
court is to consider Ravin's motion to dis-
miss in conformity with this opinion.

Remanded for further proceedings con-
sistent with this opinion.

BGOCKEVER, Justice (concurring,
with whom CONNOR, Justice, joins).

Because of the importance of the issues
discussed in this case and the possibility
that portions of the opinion may be con-
strued as substantially circumscribing the
Alaska Constitutional right to privacy, |
find it necessary to file this concurrence.
By its relia.tre on certain United States Su-
preme Court casesl and the manner in

75. O.I’.n". The Alaska io—knlaturi-
have aS*! ... tttlv passed u bill which would
devriminiliz'’ iosaesaion of marijuana in cer-
tain con*-."." .

J. ftuni-- iixrgia, OOl U.S. ¢*e" 59 S.Ct.
it*;... .2 iam *>42 ocoin: Griswold v.
Caeocrt’e’;'. ..-1 U.S. 479, sii S.Ct. IOT-s.
14 L-'CJ.V.i @.Vj i1'30j).

7313

™I’ -l

which sonic of the conclusions are set forth,
the opinion may be read as limiting the
right of privacy principally to protection or
activities engaged in within the confines uf
the home.'l The opinion relics chiefly on
United States Supreme Court precedent,
although there is no Federal Constitutional
provision corresponding to art. |, § 22 of
the Alaska Constitution which spec:::;;
that "the right of the people to privacy is
recognized and shall not be infringed”.
While Federal cases defining the right or
privacy derived from other provisions of
the United States Constitution are of as-
sistance in determining the perimeters-o:
our constitutional right to privacy, we arc
certainly not bound by those cases in
construing the separate Alaska provision.
Even when Alaska Constitutional provi-
sions are closely akin to those of the Fed-
eral Constitution, we have stated:
While wc must enforce the minimum
constitutional standards imposed upon us
by the United States Supreme Court’s
interpretation of the Fourteenth Amend-
ment, we are free, and we arc under a
duty, to develop additional constitutional
rights and privileges under our Alaska
Constitution if we find such fundamental
rights and privileges to be within the in-
tention and spirit of our local constitu-
tional language and to be necessary for
the kind of civilized life and ordered lib-
erty which is at the core of our constitu-
tional heritage. We need not stand by
idly and passively, waiting for constitu-
tional direction .om the highest court of
the land. Instead, we should be moving
concurrently to develop and expound the
principles embedded in our constitutional
law.3
Although the majority opinion emphasiz-
es the right of privacy in the home, it rec-

2. Tin: court write* that art. I, § 22 of the

- Alaska Constitution *“ . was int'-mttsi
to give ri‘cngnitioii ami protection to the
home™.

3. linker v. City of Fairbanks, 471 P.2-1
401-02 (Alaska 197'0 li‘ootuoli’s oniittoni.

v Ve, . fe i e >y IWTAEW B
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tgmnes :hat analysis of the Federal dcci-
>or..- -tses not indicate that the right nf
privacy is relegated to the home. It is
true r.t Griswold r. Connecticutl invali-
date;; c¢. Connecticut statute prohibiting the
distribution of contraceptives and the dis-
semination of birth control information to
married adults by finding a right of priva-
cy. e—mating from other constitutional
provisions, within which the marital rela-
tionship. arguably home related, was pro-
tected. But the later case of Eiscnstadt v.
Baird3 held that a statute prohibiting the
distribution of contraceptives to unmarried
persons but allowing sucn distribution to
married persons violated the equal protec-
tion clause of the fourteenth amendment.
In so holding, the Court referred to Gris-
wold and explained what the case stood
for.
If under Griswold the distribution of
contraceptives to married persons cannot
be prohibited, a ban on distribution to
unmarried persons wouid be equally im-
permissible. It is true that in Griswold
the right of privacy in question inhered
in the marital relationship. Yet the
marital couple is not an independent en-
tity with a mind and heart of its own,
but an association of two -individuals
each e with a separate intellectual and
emotional makeup. If the right of pri-
vacy means anything, it is the right of
the individual, married or single, to be
free from unwarranted governmental in-
trusion into matters so fundamentally af-
fecting a person as the decision whether
to bear or beget a child.6

The Court held that the right of privacy
involved being free to decide for oneself

4. 351 r.K. -I70. S3 S.Ct. JG/N, M L.IM.3M

510 (). "
5. JO5 I*.* JM, 03 S.Ct. :u3!> i r,.IM.3d
3ill (107:2).
a. /=2 -tie L.s. at od s.cr. « uw>. zi
- 303.

7. 4in U.S. 113. 03 .S.Ct. 705. 35 U.IM3.
117 11073).

0. U.S. at 133. 03 s.Cr.
L.iv).Oia: 177.

whether to bear ur iiegci a child, a right
relating to the autonomy of the individual,
nor to a place.

Similarly, Hue v. f'/ade,” in uphoiditig
the right of a woman to decide whether
she snr.uid terminate her pregnancy, stat-
ed:

Tnis right of privacy, whether it lie
founded in the Fourteenth Amendment's
concept of personal liberty and restric-
tions upon state action, as we feel it is,
or, as the District Court detcrnjincd, in
the Ninth Amendment's reservation of
rights to the people, is broad enough to
encompass a woman’s decision whether
or not to terminate her pregnancy.8

Again, the right of privacy pertained to
the freedom of the individual to decide as
to her course of action and was unrelated
to any situs.

On the other hand, there are the Stanley
—Paris Adult Theatre | group of casesO
holding that the “broad power to regulate
obscenity does not extend to mere posses-
sion by the individual in the privacy of his
own home” although obscenity is not other-
wise constitutionally immune from state
regulation,

Thus it appears that the United States
Supreme Court has found a right of priva-
cy to exist as to activities within the home
or with reference to values associated with
the home, and, additionally, as a right of
persona! autonomy, to make decisions that
shape an individual's personal life.10

Since the citizens of Alaska, with their
strong emphasis on individual liberty, en-
acted au amendment to the Alaska Consti-
tution expressly providing for a right to

9. Similey v. Uoorgia. 594 U.S. 557, tit) S.t'i.
1313, 33 U.Kil.3i] 513 (I'X!9t: Paris Adult
Tlirutri! r v. Slaton. 413 U.S. 4!). 93 S.Ct.
3G35. ::ir L.IM.34 m; (1071) ; Unit'd Stai™
v. Oriti., 111! I'.S. 13! '13 S.Ct. 3074. 17 I..
Kd.3.1 513 (VU.'il; United States v. 13
I'r. Itivli. 413 U.S. 13 *13 S.Cr. JiTA. 37
r.i:d.3d 5110 niJ73i.

10. 1111 I'rivncy: I'.n”liiiui,mal I'rof'.ai..ll !ir
i'ar-fMial [.ilirrty, !s N.V.IM-Kev. 'TO. T'1"
113731.
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privacy nut rouiui in the United States
(A nitkitiicii. it can only be concluded that
th::: rigjtt  broader in scope than that of
‘he Federal Constitution. As such, it in-
cii'des net only activities within the home
and values associated with the home, but
al-o the right to be left a'.cne and to do as
one plcr.<es as long as the activity does not
infringe on the rights of others, Tims, the
decision whether to ingest food, beverages
or other substances comes within the pur-
view of that right to privacy.1l

The right to privacy, however, is not
monolithic. For example, the right to de-
cide whether to eat strawberry ice cream
cannot lie placed on the same level as that
of deciding whether to bear a child.
Moreover, the importance of the right may
properly be related to the place where it is
exercised, for example, at the home or in
the market place. Other considerations
would be the nature of relationships in-
volved (marital, doctor-patient, attorney-
clicnt, etc.), the particular activity in ques-
tion and the individual’s interest in it.

Having discussed generally the contours
of what | perceive to be the right to priva-
cy under the Alaska Constitution, | shall
turn briefly to the test utilized by the court
in determining infringements of that right.
Particularly in equal protection cases, but
also as to cases alleging infringement of
other constitutional rights, the—United
States Supreme Court,122 and this courtl3
in the past, have followed a two-tiered test.
If the right involved was deemed to be
"fundamental”, a statute infringing upon it
was required to be "necessary” to further a

11. Gray v. State, 525 I'.Cil 524 (Alaska 1974).

12. See Rates v. Little Rock, 3I!l U.S. 510. O
S.Ct. 432, 1 L.Eil'-M 1ISO (1000) ; Roe v.
Wade. 411 U.S. 113. 93 S.Ct. 703, 35 L.L’d.
2d 117 (11H)73).

13. Lyndon Transport. Ini', v. State. 532
2<1 790 <Alaska 1975i; Rreose v. Smith, 3ul
1‘ghl 139 (Alaska 1972). * o~

14. r.yitden Transport. lac. v. State, 532 I\2il
700, 7' 0 (Alaska 1975).

15. Where a fundamental rtvrlit has rc'p:ired

I*

one law has Is’eu found valid by the Supremo

“compelling state interest”, Whereas if
the right infringed upon was classified as
non-umdhmcntal, any rational basis that
might be conceived to justify the legisla-
tion was held to be sufficient.11 As a
practical matter, the test was result orient-
ed, since once a right was declared to he
fundamental, the challenged regulation or
legislative act would be stricken.11 whereas
otherwise some reason could usually be
found to sustain it.

| agree with the majority's departure
from that test in areas where we have dis-
cretion to depart from standards estab-
lished by the United States Supreme Court.
With reference to laws challenged as in-
vading the Alaskan right of privacy,10 |
would apply a single flexible test depend-
ent first upon the importance of the right
involved. Based on the nature of that
right, a greater or lesser burden would be
placed on the st3te to show the relationship
of the intrusion to a legitimate governmen-
tal interest. | agree with the majority
opinion that interference with rights of
privacy within one's home requires a very
high level of justification. Similar consid-
erations would apply to certain relation-
ships, without reference to situs, i. c. attor-
ney-client, doctor-patient, priest-parishio-
ner, marital relationship, parent-child. In
all cases involving a right of privacy, | be-
lieve that the relationship of the intrusion
to a legitimate governmental interest must
be carefully examined. The court should
not abandon protection of the right of an
individual to decide how to conduct his life
because a rational basis may be “con-

Court, Kcreniatsu v. United States. 323 U.S.
214. 05 S.Ct. 393. 89 L.I-M. 194 (1944). hut
no state law lias passed muster. Dunu v.
RUimsti in. 405 U.S. 320. 3d."—14. 92 S.Ct. 995.
31 L.Kd.2d 274. 290-97 (1972) (Rerror. O.
J., dissenting). Sec IS X.Y.U.L.lJcv. 070 it
702. See n/vu Gilbert v. State. 520 P.2d 1131
(Alaska 1974).

16. Of course, in any event where Fritorai
Constitutional rijrhta are ir.voiied. we must
at least apply the minimum standard* pro-
aenlted by ilie United States Supreme (Vurt.
Raker v. City of Fairbanks. 471 J:2.i m().
40t-u2 (Alaska 197m.

V.
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coived” for the legislation in question.
The importance of thu governmental inter-
est .uni the means utilized to accomplish
this goal must be balanced against the na-
ture or the particular right of privacy.l

Appiying this test to the facts itt this
case, assuming that the defendant was
found in possession of marijuana in an au-
tomobile. | agree with the majority that a
valid reason existed for the prohibition due
to the proven effect of marijuana on driv-
ing, and the unavailability of practical tests
for ascertaining whether one is un-
der the influence of an hallucinogenic
when balanced against the rather minor
status of the right involved, to possess
marijuana in public. Accordingly, | would
affirm the order denying the motion to dis-
miss.

COXXOR, Justice (concurring).

I concur in the majority opinion and the
separate concurring opinion of Justice
BOOCHEVER, but wish to add some ob-
servations.

The decision today properly leaves unan-
swered the question of “ow far the rigiit
to privacy, in connection with the posses-
sion of marijuana, extends outside the
home. Such a determination can be made
only when we are presented with specific
facts against which the individual's claim
of privacy can be-measured, as opposed to
the state's assertion of power to control
the possession of marijuana. Under the
test we have employed in determining the
scope of the right to privacy, it is neces-
sary to balance these conflicting claims and
determine whether the state’s prohibition
hears a direct and substantial relationship
to effectuating a legitimate state interest.

The record in the case before us docs
not contain facts about the particular cir-
cumstances in which appellant possessed
marijuana. Accordingly, we must remand

. a.

17. -1S X.Y.V.L.Kev. 070 at 7<i7.

I, Till* right '</ privacy whitlt ri*ivili'<l :>rn-
l-i-lilia .a iti-c v, eVaii*. 110 U.S. IL.'L

ol AL
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the cue for further elucidation of the
facts.

It is ciTta’'u that the right ;> privacy
dors not varum when one leaves the home.1
There are certain aspects of persona! au-
tonomy which one carries with him ever,
when he ventures out o: the home, though
the claim to privacy diminishes in propor-
tion to the extent that one's person and
one's activities ;mmace upon other persons.
But, in order to trace the contours of the
rigiit to privacy, it will lie accessary to en-
gage in a critical analysis of the facts of
each case which presents itself for deci-
sion. Only in this fashion can the right to
privacy, outside the hejr.e, be determined
on a reasoned, coherent basis so as to fur-
nish the courts and the public with reliable
rules of action. Much definitional work,
therefore, remains to be do* in the cases
vet to be determined.

In the .Matter of the ALASKA BAR AS-
SOCIATION, Petitioner.

v. t
Robert F. MARTIN, Respondent. 1
No. 2495.

Supreme Court of Alaska.
July 14, 197,7.

The Bar Association brought discipli-
nary proceeding and recommended a sus-
pension. The Supreme Court held that the
respondent’s misconduct warrants suspen-
sion from practice for a period of W
months.

Suspension ordered.

S.i'r. 711-7. 57 L .1 Y M 147 (197;:). lias nothing
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political gossip, the daily crises, the delicious high that is obtained only
at the center of the action. Like any lobbyist, he was first ofall selling
himself, and he took pains to develop his public persona of Mr. norm1,
the cool and collected pot politician, party-giver and ladies’ man. In
fact, he had to an extent modeled himself after NorML’s first financial
patron, Hugh Hefner. But there was another, darker side to Stroup’s
personality, an angry side. He was rigry in part at the drug laws and
at a political establishment that, as he saw it, loved to guzzle its
whiskey but denied his generation the right to enjoy its drug of choice.
At another level Stroup was angry at his past, angry at a small-town
Baptist boyhood in DLx, Illinois, that for years he had only wanted to
escape. There was a certain Jekyll-ar.d-Hyde quality to Stroup. If he
could be charming and considerate, he could also be abruptly cold,
self-righteous, and intensely critical of others, including his close
friends and allies, if they did not match him in their dedication to the
cause. This duality seemed to flow from the influence of two quite
dissimilar parents: a father with a small-town politician’s live-and-let-
live attitude and a mother who was a devout Southern Baptist and not
at all tolerant of the sins of the world.

In the fall of 1975 | was asked to conduct a Playboy interview with
Stroup. By then the reform movement had scored some major
victories. In 1973 Oregon had ended criminal penalties for smoking,
and in the summer of 1975 five more states had done the same: Alaska,
California, Maine, Colorado, and Ohio, norm1 had provided national
leadership to this burst ofreform, by gaining publicity for the issue, by
advising state legislators on what strategies and expert witnesses
might be most effective, and often by paying the expenses for those
outside witnesses to go to testify. Moreover, norm1 had begun a
far-ranging legal program, which involved both aid to individual
defendants and court challenges to the constitutionality of state and
federal marijuana laws, and to the federal government’s ban on the
medical use of marijuana. For many years the government had treated
marijuana smokers pretty much as it pleased, but now norm1 was
rallying some of the brightest young lawyers in America to the
smokers’ defense.

As | studied the marijuana debate in preparation for my interview
with Stroup, | began to think of it in terms of a war, a terrible civil
war. | was struck by the parallels between this issue and the other
great nation-dividing issue of the time, the war in Vietnam. In both

cases the political establishment had been hell-bent to convince young
Americans of something they refused to believe: that they should go
die in Vietnam, in one case; that they should not smoke marijuana, in
the other. In the minds of many Americans the two wars seemed to
have blended: The slippery little Vietcong in Southeast Asia had
become the dope-smoking hippie at home, and it was somehow
imperative that the government’ armed forces search out and destroy
him. The same mentality that could say we had to destroy a village to
Baveit in Vietnam could argue that we had to send a college student to
prison to save him from marijuana.
The marijuana war was being waged on one front as a military
-V, conflict, in which tens of thousands of police and narcotics agents
5 busied themselves arresting millions of young people for smoking
and/or selling the weed. But as norm I, the Marijuana Commission,
President Nixon, Sen. James Eastland, and others began a national
v. debate on the issue, it became increasingly a propaganda war, fought
through the media, as the pro-marijuana and anti-marijuana forces
» « battled for the hearts and minds of millions of nonsmoking Americans
.. s1- Who would ultimately determine the outcome of the conflict in the
'w* poEtical arena.
* |n 19761 spent six months as Jimmy Carter’s speechwriter and had
41 opportunity to view the marijuana issue from the perspective ofa
e "Jential campaign. If there is anything to be learned in a national
gn, as it moves endlessly from city to city, rally to rally, enclave
ve, it is that America is an incredibly large, diversified, and
explosive nation, less melting pot than tinderbox. The
dMiiona are all there—black and white, Protestant and Catholic,
,K*<h and South, immigrant and blueblood—waiting for politicians to
i“cW xpkiit them. Now to that list has been added the division between
. who enjoy drugs and those who fear them. The issue had been
oited in 1972, when McGovern supported decriminalization and
opposed it. Nixon’s followers denounced McGovern as the
of the three A’s—acid, amnesty, and abortion, marijuana
been transformed by political hyperbole into "acid,” or LSD.
mpEil- fbrtunately, the drug issue was not exploited in the 1976 campaign.
y~A.Cbrter bad endorsed decriminalization early in his campaign. | had
~aW B M dhe was motivated by a combination of intellectual honesty
political necessity: the former because he knew his sons had
tbe latter because the issue was important to a lot of young
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other states. It was a frontier. People went there for privacy, for
freedom; for Alaskans the right of privacy came near to being sacred.
That, at least, is how Wagstaff hoped the courts would see things, and
he was aware that the Alaska supreme court was the youngest and
most liberal in the nation.

Lengthy hearings were held in district court on the constitutional
question. Wagstaff was a member of the national board of the ACLU
and he had legal and financial help from it. He also had help from
NORML, who paid the expenses for Drs. Thomas Ungerleider, Joel
Fort, and Lester Grinspoon to go to Alaska to testify. The district
court denied WagstafFs motion to dismiss, and he appealed the
constitutional question to the Alaska supreme court. By the spring of
1975 the court was near a decision, and Wagstaff was increasingly
optimistic that it would be a favorable one.

Meanwhile, things were happening in the state legislature. State
Senator Terry' Miller, a clean-cut Republican in his early thirties, had
introduced a decrimina'ization bill similar to Oregon’s. Stroup never
went to Alaska, but he kept in touch with the situation there through
Wagstaff, who had agreed to be NORML s state representative. As
legislative hearings drew near, an unexpected conflict arose between
Stroup and Wagstaff. Wagstaff was convinced there was a very good
chance that the supreme court would make smoking legal in Alaska.
For that reason he was very skeptical about the decriminalization bill.
It provided for $100 fines for private possession and $1000 fines for
public smoking or possessing while driving. As far as Stroup was
concerned, it was a good bill, but Wagstaff feared that if the bill
passed, it would take the pressure off the supreme court to rule in
favor of Ravin. Thus, Alaska might settle for a system of fines when it
could have had full legalization of private possession. He therefore
announced to Stroup that he intended to go testify against the bill.

Stroup couldn't believe it. Wagstaff was the kind of smart, able
lawyer lie dreamed of finding to be a norm1 state coordinator—and
now he said he was going to testify against decriminalization. Stroup
thought it made him and norm1 look like idiots. A transcontinental
shouting match ensued.

"Bob," Stroup insisted, "we can't have norm1 0pposing a decrimi-
nalization bill. 1t may not be a perfect bill, but we've only been able to

pass one in America so far."
Wagstaff was not moved, and he did in fact testify against the bill. It
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didn’t matter. On May 16 the Alaska bill passed, and the state’s new
Republican governor, Jay Hammond, keeping the promise he had
earlier made, did not veto it. The bill became law without his
signature.

That made Alaska the second state, after Oregon, to adopt
decriminalization. Then, eleven days after the legislature acted, the
state supreme court, in a stunning decision, ruled five to none that
possession of marijuana by adults at home for personal use was
constitutionally protected by the right-of-privacy provision in the
state constitution.

In its fifty-four page opinion the court said there was “no firm
evidence" that marijuana was harmful to the user or to society, and
that "mere scientific doubts™ could not justify government intrusion
into the privacy of the home. The court added, “It appears that the use
of marijuana, as it is presently used in the United States today, does
not constitute a public health problem. ... It appears that effects of
marijuana on the individual are not serious enough to justify wide-
spread concern, at least as compared with the far more dangerous
effects of alcohol, barbiturates and amphetamines.”

The ruling stuck down the legislature’s new system of fines for
marijuana use. Private cultivation of marijuana was not mentioned by
the court, but later the state attorney general ruled that the right of
privacy included cultivation. It was as legal to grow marijuana in
Alaska as it was to grow tomatoes. Only sale remained illegal.

OnJune 16 Maine became the third state, after Oregm and Alaska,
to decriminalize marijuana use. The main reason marijuana-law
reform passed easily in Maine was that it was part of a new state
criminal-code revision that had been recommended by a high-level
commission after several years of study. The commission concluded
that far too much time and money were being spent on victimless
crimes, such as marijuana use and prostitution, and the legislature
accepted the view.

In Maine, as in several other states, it was not until after
decriminalization passed that its opponents, particularly law-
enforcement officials, began to speak out strongly against it! Pressure
from police officials, who claimed the new law was causing increased
smuggling activity in the state, led to new hearings the next year. A
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\THE BIG CHILL:

~ Alaska’s Proposed Pot Law

By JON GETTMAN, NORML Director

(The following testimony was given to the Senatejudidary Committee on May
I, 1987 during a public hearing on Senate Bill f32, which if passed would
rMrim IntU x * marijuana use In the state of Alaska.)

Mr. Chairman, members of the commit-
tee, citizens of Alaska: My name isJon Gett-
man and | am the National Director of
NORML. the Nadonal Organization for the
Reform of Marijuana Laws. Founded in 1970,
NORML is an educational organization dedi-
cated to the review and study of marijuana
use, marijuana laws, and their effect on our
society.

The Marijuana Tax Act of 1937 marked
the beginning of federal attempts to deter
marijuana use by making it illegal. And here
we are. 50 years later, living proof of prohi-
bition's ineffectiveness, still discussing
whether criminal penalties are appropriate
for marijuana use.

Alaska has the respect and admiration of
people around the world for its integrity on
the matter of marijuana use. They are im-
pressed by your dedication to the principle of
privacy, which Justice Brandeis once re-
marked is the cornerstone of al our free-
doms. We are impressed by Alaska because
we know that your dedication to privacy is
founded on a deep conviction to.the ethic of
personal responsibility.

Others, though, respect your laws because
they are practical. They envy you in that re-
spect, wishing the political climate in which
they work would allow them to devote their
time to more serious matters than debating
adult marijuana use at home.

There have been repeated challenges to
the policy of arresting marijuana users over
the last 25 years that have discredited many of
the old excuses justifying prohibition. The
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emotional voices calling for the imprisonment
of marijuana users come up with some new
excuse every few years. The latest is that be-
cause marijuana is, on average, more potent
today than ten years ago. it issomehow more
dangerous: more subtle isthe implication that
this increase in its potency renders previous
research irrelevant.

The claim is that the more potent mari-
juana of the '80s is a new, different drug than
the one many adults tried inthe '60s and early
70s. First of all, as with alcohol, marijuana
smokers compensate for a higher potency by
simply using less. Secondly, high potency mar-
ijuana has been on the market, so to speak, for
thousands of years under the name hashish.
Though hashish is manufactured from the res-
ins of oils of marijuana, pharmacuetically it has
ahigh level of THC .This claim is part ofa long
historical trend of believing that despite the
discrediting of previous scare stories about
marijuana, new evidence emerging from re-
search will finally prove that marijuana really
isas bad as “they ” said itwas. It isthis histori-
cal context that causes me to treat these
claims with more than a bit of skepticism.

The National Academy of Sciences con-
ducted a review of all the literature about
marijuana. The study was chaired by Arnold S.
Reiman, editor of the New England Jour-
nal of Medicine. Their report, Marijuana
& Health, was published in 1982. There have
been no new developments since that time to
contradict their findings. Just as in a court of
law, there are rules of evidence by which to
evaluate research claims. Without exception,

/

the "dangers" of marijuana fail to satisfy those
rules of evidence to the satisfaction of the Na«
tional Academy of Sciences. \

Let me address this bill pointedly. It js
based on several "findings” that are without
foundation. Firstofall, THC, the drug's active
ingredient, does not, | repeat, docs not
lodge in the fatty tissues of the body for 30
days, as Finding Number One-reports. Find-
ings Number One and Number Two (which
claims that this buildup cause "loss of sleep,”
"moodiness,” and "restlessness") are simply
wrong. THC isbroken down by the body ina
few hours, when the high associated with it
wears off. Icis the by-products of this chemi-
cal breakdown that lodge in the fatty tissues
for several weeks. These have no effect on
the body whatsoever and there isnota
single study that proves otherwise. So
there Isno "buildup™ of THC.

Finding Number Three, which claims “it is
possible for a human being to overdose from
marijuana.” is also factually incorrect. Mari-
juana is one of the least toxic drugs known.
You can not overdose from smoking mari-
juana. Furthermore, marijuana does not inter-
act with alcohol, as other drugs do, and
increase its potency. Any toxicologist familiar
with marijuana will confirm this fact.

To the extent that marijuana and alcohol
are both intoxicants, their use in conjunction,
and to excess, would be irresponsible.and In
some circumstances, dangerous.

Finding Number Four concerns the accusa-
tion that marijuana is more dangerous today
because it is more poterp. The "finding" also
claims that marijuana averages a THC po-
tency of 10 percent; actually, the average po-
tercy of marijuana these days is closer to 3.5

continuedonpage 28
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percent. A slight digression will further un-'
dcrscore its irrelevance.

Experts are now realizing that the key to
understanding drug related problems isto fo-
cus on addictive personalities rather than ar-
guing about the relative addictivencss of
different drugs. Present theory holds that, for
a variety of reasons, some people are prone
to abuse drugs, any drugs, legal or not. The
potency of the drug is Irrelevant for these
people. An alcoholic is no less off the wagon
for drinking beer than he or she would be for
drinking vodka. The increased potency of
marijuana makes it no less and no more dan-
gerous than it was ten years ago. which is, re-
latively speaking, not dangerous at all.

Marijuana does not cause schizophrenia, il-
lusions, or hallucinations (as Finding Number
Five claims) and the only pain it can dull is that
of headaches, muscle soreness, or cramps—
which by the way is why urinalysis tests con-
fuse the metabolites of marijuana with those
of ibuprofen, the active ingredient in Advil.
The possibility that marijuana makes the body
unresponsive to severe pain, as the finding
claims, isjust not so.

There is no doubt that long-term mari-
juana smoking will increase someone’s likeli-
Kod of lung disease or lung cancer, as in the
case of smoking tobacco. Our iungs, it seems,
are not made for smoke.

The claim that one marijuana cigaretce a
day for three years will cause cancer is pre-
posterous. Millions of people have smoked far
more marijuana than this for far longer, in-
cluding, ladmit, myself, and there are not mil-
lions of cases of lung cancer to prove this
claim. As with the rest of the findings this bill
is based on, this claim is contradicted by the
Reiman report.

Furthermore, examinations commissioned
by the British government in 1894, by Mayor
LaGuardia in New York in 1944, by President
Nixon in 1972, by the LeDain Commission in
Canada in 1974, by the Australian Royal Com-
mission in 1977, by the National Academy of
Sciences in 1982, and also by a British Advi-
sory Council Report to the Home Secretary
in 1982 have all concluded that these claims
about the "dangers" of marijuana use are
without foundation. Marijuana has been
around for thousands of years, and it has not
essentially changed during the last ten.

The simple fact is that marijuana users have
found it to be relatively harmless. It is also
clear that many other people just don't like
this fact. Rather than leave this matter of
choice to the individual as an issue of personal
responsibility, some would rather have the
state make that decision and intervene in
the private lives of its citizens. This is what the
invasion of privacy isall about, and if that is the
intent of your law then you should be honest
and change your findings to this simple state-
ment: We find that many Alaskans don't like
1Y unijiiaila USc uj ;Mcii" ivSSGW CikiZcnS ucCau”c
they are afraid of it.
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And before | continue, let me share with
you what my organization tells tho public
about marijuana use. It's bad for the lungs, and
a waterplpe should be used to filter out some
pf the tars. It raises the blood pressure in
some people, and should be avoided for that
reason by people with cardiv~scular prob-
lems. The use of marijuana during pregnancy
may contribute to a rlightiy smaller birth
weight for the fetus, similar to alcohol or to-
bacco use during pregnancy; NORML advises
women to cease marijuana use during preg-
nancy, as well as alcohol and tobacco. Mari-
juana causes short-term impairment and
should not be used inconjunction with work,
driving, and/or the use of heavy machinery, or
under any circumstances by adolescents. And
yes, gentlemen, it is true that marijuana
slightly suppresses sperm production. How-
ever, this has no effect on fertility or chromo-
somes, as the Reiman report confirms, and as
do the several married couples of my
acquaintance.

Arresting pot
smokers is
Ineffective

—and It costs
too much

money.

Ladies and gentlemen, we don't need to
examine the works of experts to decide if
marijuana causes this massive complex of ad-
verse effects cited by its opponents. Mari-
juana has been used by over 75 million people,
yet there isno prevalance of case histories (epi-
demiological or longitudinal studies) that prove a
single one of these findings. There are no de-
formed babies on account of marijuana use,
no overdoses, no lung cancer patients, and no
brain-damaged patients either. The burden of
proof, then, is with the accuser. I, for one,
would like to know about the individuals
whose cases would prove these findings, for |
don't believe they exist. If it really caused
genetic defects, surely out of the millions and
millions of people who have used marijuana in
the last 25 years, there would be some clear
proof of deformed babies? Yet there is not.
And there is almost certainly no indication
that millions of young men are walking around
with protruding breasts. This, I neglected to
mention earlier, was one of the scare stories
circulated during the 70s, that marijuana, by
Tti'f of affecting Mormona$S pi ouuv.uum, cau>cu
breast development in young males.
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And how about Alaska™ fellow pioneer, "1

The Netherlands, which has long had a tol-
erant attitude toward marijuana? Officials
there, reported an April 18th article Inthe
New York Times, have concluded that their
noncrimlnal approach to marijuana is work-
ing, that marijuana use did not lead to harder
drugs, and that the number of marijuana users
has remained steady (at 36 percent) during
the last ten years. Several years ago Spain de-
criminalized marijuana. Last fall a committee
of members of the European parliament rec
ommended that marijuana smokers caught J
with cannabis for their own use should be cau-1
tioned, not prosecuted.
\ Ofeven greater Interest are domestic de-
velopments. In the last few years Columbia,
Missouri, almost passed a decriminalization
bill by referendum, a hill cleared the Milwau-
kee City Council, and another cleared the
New Hampshire House by consent. Though
neither measure became law, the town of
Hickory Hills, Illinois, has enacted a decrimi-
nalization bill. And, one recently passed the
House in lowa by a wide vote, and awaits ac-
tion in their Senate.

The alternative to arresting marijuana
smokers isto drop criminal penalties, or, as in
Alaska, to respect personal use and cultiva-
tion of marijuana as a matter of Individual pri-
vacy, This approach is being studied by others,
not so much because of a noble respect for
privacy, or. I'msorry to say, justice and credi-
bility, but for two other very understandable
reasons.

1) Arresting marijuana smokers in ineffec-
tive. And ?) it costs too much money. Many
experts share the opinion, voiced for exam-
ple by Dr. WilliamJ. Kinnardjr., Dean of the '
School of Pharmacy at the University of
Maryland at Baltimore, that "legal control of .
marijuana isalmost impossible and our limited
resources should be directed to the control
of the more toxic illicit substances," that is.
cocaine and heroin.

Finally, if the legislature adopts these find- *
ings they will be challenged. Certainly the is-
sue will end up in court, but that is not the
arena that threatens the well-being of your
communities the most. No, these findings will
be challenged by the inquiring minds of your
children. If these fears and distortions are
adopted as fact, they will constitute a lie, and a
lie easily contradicted by common sense, his-
tory, and scientific review. Itisin the arena of
credibility that this bill will damage the state
of Alaska. If you want to send a message to
your kids, tell them what we tell them: When
you are old enough to accept responsibility
for yourselfyou are old enough to make your
own decisions. Alcohol, marijuana, and to-
bacco can all be harmful, though many people
seem to enjoy using them in moderation.
Some people have a tendency to abuse drugs,
and unfortunately, we don't always know in
advance who they are, Furthermore, young *
people lack the maturity to use and not abuse
these drugs (as do many adults). These princi-
ples, a good, credible education, and a keen
interest in development wiii keep your chil-
dren from having drug problems.
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NOTE FROM THE AUTHOR

This is one of a series of manuals on specific drugs which are abused
and/or may cause dependence. Much of it is based on observations
made on my patients who have drug problems and from personal
research studies. Since research on drug abuse is a relatively new field
of endeavor, one can expect future charges in some of the information
presented here. | have attempted to give the reader the most current
information. As new information becomeo available these manuals will

be updated.
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SECTION 1
BACKGROUND ON MARIHUANA USE

PURPOSE AND INTRODUCTION

This manual is for law enforcement, medical, correctional, legal, and
mental hea<th professionals, as well as employers, teachers, and
parents who must competently and accurately identify a drug user in
his/her various stages of use.

Much of the information given here comes from observations and
studies conducted with drug use's who have been treated in the
author's facilities.

This is the first edition of this manual. It will be updated when enough
new information warrants it.

The format of this manual is intended to help the reader to rapidly
review the material, and to be used as a quick reference guide.

Some material is presented in detailed tables to provide answers to
specific questions.

This manual was written in collaboration with many experienced
drug abuse clinicians in order to provide as much scientific accuracy

as possible.

A list of scientific references is provided because there is considerable
research that gives the scientific grounding for the identification
procedures described here.

THREE CATEGORIES OF IDENTIFICATION

. Acute Marihuana Influence

This category is of the most interest to law enforcement and medical
personnel who must determine which drug someone has recently
taken. For example, identification of the acute user is especially
applicable when a person is publicly intoxicated, obviously sedated,
driving poorly, or has had an accident or injury.
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Chronic and Covert Marihuana Use

This category is of great interest to employers, teachers and
parents, who must recognize the covert or non-obvious user. For
example, this situation is applicable to a person who is performing
poorly in work or in school, behaving abnormally, or who has certain

specific medical symptoms.

. Marihuana Addiction or Dependence

This category is of most interest to medical, penal, and mental health
personnel who must determine ifaddiction or dependence is present
and must be medically treated. For example, this situation is
applicable to a person who isadmitted to a penal or medical institu-
tion, and a decision must be made whether medical withdrawal

treatment is necessary.

WHAT IS MARIHUANA?

Marihuana is the plant, Cannabis sativa.

Hashish is the resin from Cannabis sativa. It is becoming more
popular in the United States.

The active ingredient in marihuana is delta-9-tetrahydrocannabinol
(THC).

THC is used medicinally to help relieve nausea and vomiting
produced by anti-cancer drugs. THC is taken as a capsule or tablet

when used for medical purposes.

HOW IS MATIHUANA USED?

It is usually smoked as a cigarette or joint
Hashish is smoked in a pipe.

POTENCY AND HAZARDS OF TODAY’'S MARIHUANA

Beginning in about 1983, the potency of the marijuana sold in the
United States dramatically increased from 1-2% THC to 5-15%
THC content. Some areas report a 27% THC level in marihuana.
The increase in potency has made today's marihuana much more
hazardous relative to causing impairment, addiction, and medical
complications.

Many persons in the United States have had personal experiences or
have observed other person? during the 1960's and 1970's who
smoked marihuana joints containing 1-2% THC. These persons are
still under the impression that marihuana is quite harmless due to
these experiences, and are not aware of the differences in marihuana

today.

Although the potency difference between land 10% marihuana isa
mathematical difference of only 9%, the human brain recognizes this
as a 900% difference.

In the late 1960’s and early 1970’s, the author observed that U.S.
Army soldiers in Europe and Vietnam who smoked potent
marihuana and hashish developed many medical complications. The
same medical problems are now being observed in the United States
in persons using marihuana.

The high potency marihuana now being sfrioked is responsible for
many accidents, injuries, addiction, and health complications. This
new development is the primary reason this handbook has been
developed.

how Does marihuana work in the body?

The THC that issmoked partially changes into two other compounds
after it enters the human blood stream. These two compounds are
chemically known as 11-hydroxy-9-tetrahydrocannabinol (OH-
THC) and 1lI-Nor,</"\9-tetTahydrocannabinol-9-carboxylic acid
(C-THC).

THC is detectable in the human blood stream (plasma) for only
about two hours. It produces euphoria and may cause visual,
mental, and muscle (motor) impairment during this time period. OH-
THC stays in the plasma 4 to 6 hours and may cause a small amount
of euphoria. Depending on the amount smoked, C-THC may
remain in the plasma for as long as 3 to 6 days. It causes no euphoria
but may produce visual, mental and motor impairment. Conse-
quently, users have no perception that they may be impaired.
C-THC stays in human plasma for so long because it is lipophillic or
fat-soluble. It goes into fatty tissue and “sticks" until it isreleased back
into the plasma. Because of the fat-solubility of C-THC. it can be
found in the urine for many days after one has stopped smoking
marihuana. C-THC has been found in urine for up to about 45 days
in chronic or addicted marihuana users.

SUMMARY OF MARIHUANA METABOLITES

Approximate Causes Visual,
Length of Time Causes Mental, and
Meiabolite in Plasma Euphoria Motor Impairment
THC 2-3 hours Yes Yes
OH-THC 4-6 hours Mild, if any Yes
C-THC 3-6 days No Yes



EVIDENCE OF IMPAIRMENT

A study at Stanford University in California was done with 10
licensed, commercial pilots who smoked a marihuana joint and then
were tested on a flight simulator 24 hours later. Pilots made landing
errors and one even missed the runway!

The author has detected strabismus of the eye (non-convergence)
and non-or slow-reacting pupils up to one week a(ter chronic
marihuana smoking was stopped. These findings were present as
long as C-THC was detected in the plasma.

Due to new research, it is clear that one may remain legally and
medically under the influence of marihuana >*up to a few days after
smoking it.

EFFECT OF MARIHUANA ON NEUROTRANSMITTERS
AND THE IMMUNE SYSTEM

Many controlled research studies have shown that marihuana has
both stimulant and sedative effects on the body. Until recently, the
cause of this has not been understood. Marihuana has been shown
to reduce levels of the body’s internal stimulant, norepinephrine, and
the body’s internal opioid, endorphin.

These findings help explain why marihuana smoking causes an
increase in pulse rate and blood pressure while at the same time may
produce muscle relaxation, slow speech and sedation. In simple
terms, marihuana has many of the simultaneous, combined effects of
cocaine and heroin.

The sex hormones, follicle stimulating hormone and luteinizing
hormone, may be suppressed by chronic marihuana use.

It is marihuana’s effects on neurotransmitters, neurohormones, and
the immune system that provide many of the physical signs and
behaviors that allow for the medical and legal identification of acute
and chronic marihuana use.

WHO ABUSES MARIHUANA?

Marihuana was once known as a drug for the college student. Its use
is now widespread in all age groups and socioeconomic classes.
Today most users start using marihuana in their early teenage years,
but use below age 10 years is not uncommon.

Recent surveys of high school seniors in the United States reveal that
as many as 60-70% have reportedly tried marihuana at least one
time and about 5 to 7% report daily use.

Drug addicts of various types frequently use marihuana as a second
drug. This is particularly common in cocaine, amphetamine, and
phencyclidine (POP) addicts.

Persons with the underlying psychiatric disorders of depression and
schizophrenia often find marihuana particularly desirable.

Most marihuana users are also cigarette smokers.

GENERAL PATTERNS OF MARIHUANA USE

Usual
Frequency Chief
Classification of Use Chaiacterlstlc
Intermittent 1to 4 times Sometimes called social, casual, or
or occasional per month “recreational” users. Also used to
control stress.
Binge Every few hours A great amount used in a shprt
for a short time period (weekend or evening).
period.

Addiction or Type 1—6 to 12 Probably dependent upon THC or
dependence times per day OH-THC. Withdrawal symptoms

begin the day of cessation (when
THC or OH-THC leaves the blood
stream).

Type 2—Daily Probably dependent upon C-THC.

or every other  Withdrav;al symptoms occur about

day three days after cessation (when
C-THC leaves the blood stream).



SECTION II

IDENTIFICATION OF ACUTE
MARIHUANA INFLUENCE

ACUTE EFFECTS OF MARIHUANA

Marihuana has four basic effects, although all four may not exist in
one person at the same time.

Stimulation
Increase in Pulse Rate
Increase in Temperature
Increase in Blood Pressure
Decreased Attention Span
Sweating
Craving for Sweets
Mood Elevation
Poor Concentration
Sedation /M uscle Relaxation
Droopy Eyelid
Strabismus (non-convergence)
Slow or Non-reactive Pupil
Inability to Maintain Pupil Constriction
Giggly or Giddy
Visual-Perception Disturbance
Poor Muscle Coordination
Mouth-Breather (dry lips/mouth)
Slow Gait
Poor Balance
Sleepy Appearance
Slow Speech

Anesthesia/Analgesia
Pain Relief
Increased Hearing Threshold
Memory Loss
Time Distortion

Hallucinogenic

(Usually only with high doses or combined with other drugs)
Hallucinations
Paranoia
Delusion

Marihuana is commonly used with alcohol (a sedative), cocaine (a
stimulant), PCP, or other drug which may potentiate some of its
effects and reactions.

Most of these effects last about 2 to 5 hours after smoking
marihuana. Some effects, particularly vision, motor and mental may
last for more than 24 hours, depending on the dosage taken.

GENERAL PHYSICAL AND BEHAVIORAL SIGNS
OF ACUTE DRUG INFLUENCE

All psychoactive drugs, when consumed in a high enough dose, will
produce abnormal physical and behavioral signs in an individual who
is not tolerant to the drug. Many of these signs are generic in that
they are similar regardless of which drug, including marihuana, is
taken. For example, a common misconception is that stimulants and
sedatives cause very different acute physical and behavioral signs.
Although there are some specific differences in the acute drug effects
of stimulants and sedatives, both classes of drugs produce many
identical symptoms. More importantly, low and high dosages of the
same drug may produce different signs and symptoms. The degree
of tolerance that a user may have will also influence symptoms.
Further, persons in withdrawal from a stimulant, e.g., cocaine, may
exhibit symptoms associated with the acute use of a sedative, e.g.
heroin and vice versa.

« A problem in the physical examination and evaluation of the
drug user is that the evaluator may not know the terminology
to apply to what he/she observes. Listed here are a number of
terms which may be used to describe the various generic
symptoms and behaviors that are commonly observed with
most types of acute drug influence, including acute marihuana
influence.

It is not essential that the evaluator or examiner memorize or even be
able to recognize all of the signs and symptoms listed here to make a
proper medical and legal diagnosis. The presence of only some of
the following, when combined with laboratory confirmation of body
fluid, (i.e. blood or urine) is sufficient to make a medical and legal
diagnosis of acute drug influence.



TABLE OF GENERAL SIGNS AND SYMPTOMS
FOUND IN ACUTE DRUG INFLUENCE

Accommodating

Agitated
Aggressive
Alert
Angry
Animated
Anorexic
Anxious
Antagonistic
Antisocial
Argumentative
Befuddled
Belligerent
Bizarre
Boisterous
Bubbling
Cautious
Cocky
Combative
Confused
Contentious
Contradictive
Dazed
Deliberate
Denies
Depressed
Disheveled

Disjointed Speech

Disoriented
Distracted
Drowsy
Eager
Erratic
Euphoric
Evasive
Excited

NOTE: Some of these terms mean the same thing and there may be

Expressionless
Flat
Forgetful
Giddy
Giggly
Happy
Hesitant
Hostile
Hyperactive
Hysterical
Impatient
Inappropriate
Inattentive
Incoherent
Inconsistent
Indecisive
Indifferent
Irrational
Irritable
Insolent
Intoxicated
Jittery
Jovial

Jumbled Speech

Laughing
Lethargic

Loud

Mellow
Monotone
Moody

Mute

Nervous
Non-responsive

Non-communicative

Obstreperous
Over-confident

other terms that are acceptable.

Paranoid
Passive
Persnickety
Pesky
Rambling
Redundant
Relaxed
Remorseful
Repetitive
Resistive
Restless
Rigid
Ruffled
Sedated
Silly
Sleepy
Sluggish
Somnolent
Stumbling
Stuperous
Subdued
Submissive
Talkative
Tense
Uncertain
Uncooperative
Uneasy
Uncaring
Unconcerned
Unkempt
Unresponsive
Unsteady
Violent
Withdrawn

PHYSICAL EVALUATION/EXAMINATION OF A PERSON
SUSPECTED OF ACUTE MARIHUANA INFLUENCE

Below is a list of physical evaluation procedures to be used when a
person is suspected of acute marihuana influence. It is not necessary
to do every procedure to make a correct medical and legal
identification. Most of these procedures can be done by a non-
medical person:

1. Listen for speech rate.

2. Observe gait and balance.

3. Look for sleepy apparance. droopy eyelids, mouth
breathing, dry lips, and green tongue.

4. Smell for odor of alcohol and marihuana.

5. Assess responses for attention span, concentration, and
giddiness.

6. Assess depth perception by asking person to estimate a
distance.

7. Examine eyes for droopy eyelid, pupil reaction, strabismjs
(non-<"jnvergence), and redness.

8. Determine muscle coordination and balance by finger-to
finger, finger-to-nose, step-test, and/or one leg balar.ce-
count test (divided attention).

9. Take pulse, blood pressure, and respiratory rate.

10. Feel skin for sweating and tremor.

11. Note if hallucinations, delusions, or paranoia is present.

12. Instruct to give correct time, date, and place.

13. Observe for general physical and behavorial signs of acute
drug influence (see previous table).

LEGAL DIAGNOSIS OF DRUG INFLUENCE

The elements required to make a legal diagnosis of acute drug
influence are well established in case law. Furthermore, the elements
are identical to the medical diagnosis of acute drug influence. Put
simply, the elements required for a proper diagnosis of acute drug
influence are the same in a medical clinic, emergency room, work
place, police department, or on a highway. There are three basic

elements required to make a medical and legal diagnosis:

1. Reason to investigate further
2. Physical evidence
3. Laboratory confirmation

Professionals may differ in the terms that they use to descnbe the three
elements. Some of the terms are listed here:



« ELEMENT NO. 1 — Reason to Investigate Further

Some Common Some Common
Descriptive Terms Reasons

Probable Cause (Law Enforcement) accident, injury, illegal

Just or "For” Cause (Industry) activity, improper driving,

Reasonable Suspicion (Industry) abnormal behavior,

Index of Suspicion (Medicine) psychosis, absenteeism,
walk or talk

* ELEMENT NO. 2 - Physical Evidence

Some Common Some Common
Descriptive Terms Evidence

Supporting Evidence (Legal) abnormal walk, speech,

Specific Objective Facts (Legal) balance, visual perception,

Abnormal Physical Finding (Medicine) blood pressure, pulse,
mental state, eye signs,
mental response.

e EI EMENT NO. 3 - Laboratory Confirmation

Sometimes called “essential evidence." this element requires that the
drug be found in a body fluid which can be blood, urine, breath,
saliva, eye fluid (vitreous), hair, or feces. Urine is the most common
fluid that is analyzed with blood ranking second. Alcohol is usually
measured in breath.

LABORATORY FINDINGS AND CORRELATIONS
WITH DEGREE OF ACUTE INFLUENCE

Only in the case of alcohol does the body fluid concentration reflect any
predictable degree of impairment of acute influence. Most states use a
blood alcohol concentration of IOOmg/100 ml, or 10 mg% as the legal
criteria for acute alcohol influence because this level is known to cause
significant physical impairment in persons who are not tolerant to
alcohol. At this time, it is not scientifically possible to determine the
degree of acute influence or impairment by the concentration of other
drugs of abuse present in blood or urine. Therefore, qualitative, not

-

quantitative urine and blood rests are the most appropriate to confirm a
diagnosis of acute influence of marihuana, cocaine, heroin,
amphetamines, and phencyclidine. It is also emphasized that the
presence of abnormal physical signs, symptoms, and behaviors are the
primary determinants of acute influence — not the laboratory test,
which is only capable of confirmation.

LEGAL DIAGNOSIS OF ACUTE MARIHUANA INFLUENCE

e Recommended criteria are listed here for the medical and legal
diagnosis of acute marihuana influence. Note that all three elements
as described above are included.

« ELEMENT NO. 1 — Reason to Investigate Further

One of the Following flust be Present

Accident

Injury

Illegal Activity

Recurrent Infections/IlIness

Progressive Change in Mood, Mental Ability, or Memory
Deterioration of Work or School Performance
Psychiatric Symptoms

Abnormal Gait or Speech

Improper Driving

Sudden Disappearance from Work/Home
Other Unusual Behavior

Smell of Marihuana Smoke



ELEMENT NO. 2 — Physical Evidence — Supporting Evidence

Two or More of the Following Must Be Present

Slow or Non-Reacting Pupil

Pupil Cannot Hold Constriction in Direct Light
(Rebound Dilation)

Strabismus (Non-Convergence)

Abnormal Walk or Stumbling

Green Tongue

Elevated Pulse

Slow or Slurred Speech

Abnormal Finger-to-Finger Test

Unattentive or Unresponsive to Questions

Does Not Know Current Time, Date, or Place

Inappropriate Laughter or Giggling

Other Acute General Influence Signs (See Table on page 8)

Red Eye (Sclera)

Dilated Pupil

Droopy Eyelid

Mouth Breathing and Dry Lips

Abnormal Distance Perception

Elevated Blood Pressure

Abnormal Divided-Attention Test
(One Leg-Count Test)

Poor Balance/Coordination

Excess Sweating

Tremor

Abnormal Step Test

ELEMENT NO. 3 -
Laboratory Confirmation — Essential Evidence

Presence of marihuana metabolite in urine, blood, or saliva.

-12-

Physical Signs of a Non-Tolerant
Person Under Marihuana Influence

Poor Distance Perception

“Red” Conjunctiva

“Glassy" Eye Strabismus
Flushed §low/Non-Reactlve Pupil
Slow “ Giggling"
Speech Green Tongue

Swollen Uvula
Mouth Breather
(Dry Lips)

"Burning Rope" Odor

Elevated

Blood Pressure

Mild Increased
Tremor Pulse Rate
Can’'t Do
Finger to Finger
Test
a Curb

Poor Balance

Provided Courtesy of

Forest S. Tennant. Jr., M.D.



SPECIFIC PHYSICAL TESTS
FOR ACUTE MARIHUANA INFLUENCE

Physical tests can be conducted which demonstrate evidence of acute
marihuana influence. These tests access one or more of the basic
physical determinants of drug influence, i.e., perception, balance,
coordination, and attention span. Not all of these tests need to be
positive to establish the diagnosis of acute influence. Seldom are all the
tests abnormal at the same time. Not all of these tests need to be done to
establish a diagnosis of acute marihuana influence. In addition, there
may be other tests or variants of these which can be utilized since the
object of the physical tests is to document that marihuana is present in
the body and that it is producing some physical effect.

Test #1 — Distance Perception Test

Procedure: Ask how far away an object is, such as a wall, telephone

pole, etc.
Normal Abnormal
Can estimate distance Estimate is off 20% or more

Test *2 — Step Test

Test *3 — Finger-to-Finger Test

Procedure: With eyes open and arms extended, have the subject
touch his index fingers. Then have subject shut his eyes
and again try to touch his index fingers.

X -

Normal Abnormal
Less than 2" off and More than 2" off and
usually in a vertical plane usually in a horizontal plane
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Test *4 — One Leg-Count-Balance Test (Divided Attention)

Procedure: Have subject stand on one leg, close eyes, and count to 10.

Normal Abnormal
Cannot stand on one leg
and complete the count

Can accomplish

Test *5 — Strabismus or Non-Convergence Test

Procedure: Ask subject to focus eyes on a finger or object at the end
of the subject’s nose.

Normal Abnormal
Can "cross eyes" and One or both eyes will be
gaze at object unable to converge and will

drift outward

Test #6 — Time Test

Procedure: Ask subject what time it is.

Normal Abnormal
Will be off at least
15 to 30 minutes

Will know correct time

Test *7 — Pupillary Reaction

Procedure: Shine a light on the pupil and quickly remove it. Observe
(A) reaction. Then shine the light on the pupil to see if the
pupil can maintain its constriction.

Normal Abnormal
Pupil rapidly reacts. With  Pupil reacts slowly or not at
constant light it will all. With constant light, the

maintain constriction for pupil will not hold its

at least 5 to 10 seconds. constriction and will dilate
to its original size or slightly
bigger (rebound dilation).

Procedure: Measure pupil size in room light and then put individual
(B) in darkness for five minutes.

Normal Abnormal

Pupil will dilate Pupil will not dilate

CHANGES IN VITAL SIGNS WITH ACUTE
MARIHUANA INFLUENCE

Marihuana has stimulant properties due to its effects on norepinephrine.
Consequently, vital signs may show stimulatory effects:

PUPIL SIZE - Over 5.0 mm in diameter
PULSE - Over 100 beats per minute
(Normal - 72/minute)
BLOOD PRESSURE — Systolic over 140 mm Hg
(Normal - 120 mm Hg)
Diastolic over 100 mm Hg
(Normal - 90 mm Hg)
RESPIRATORY RATE —Over 25 respirations per minute
(Normal - 20/minute)

TEMPERATURE - Over 100°F (Normal 98.6°F)

SPECIAL NOTE: If two of the above are present and there
is marihuana derivative in plasma, urine,
or saliva, acute marihuana influence
should be considered to be present.

VISION EFFECTS WITH MARIHUANA

There is growing evidence that some eye abnormalities and possibly
other neuro-muscular effects are present as long as marihuana's long-
acting metabolite, C-THC. remains in the blood stream (plasma).
Basically this means that marihuana may produce impairment and meet
the criteria for acute influence for posshily as long as three to six days
after the last dose of marihuana. For example, a study was conducted at
Stanford University in which ten licensed pilots were given a marihuana
joint containing 19 mg of THC. Twenty-four hours later they were
tested on a flight simulator, and all made landing errors, including one
pilot who missed the runway. Other examples of vision effects of
marihuana include numerous drivers driving erratically who are
routinely arrested by the California Highway Patrol. Upon examination
they show eye findings of strabismus and slow or non-reactive pupil but
claim to have not smoked marihuana for three to four days. However,
they show marihuana metabolite in their urine but no evidence of
alcohol or other drug use.

The author has now studied some chronic marihuana users to
correlate eye and other physical abnormalities with the presence of
C-THC in plasma. Although strabismus (non-convergence) and slow, or
non-reactive pupils were not present in every user, they were found in
some marihuana users 3 to 6 days after they claimed to have ceased

-17-
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use. Figures in Example 1 show the plasma levels of C-THC in two
chronic marihuana users who were treated by the author. In both cases
one-sided strabismus and non-reactive pupil were present until C-THC
was undetectable in plasma. The importance of this finding is th;>t drug
influence and impairment may remain for several days after marihuana
was last used even though the user has no feeling of euphoria or
perception of impairment. The presence of strabismus and a non-
reactive pupil can impair visual tracking ability which may produce

accidents and injuries.

CASE EXAMPLES OF PLASMA CONCENTRATIONS
AND EYE ABNORMALITIES

To document whether eye abnormalities exist after cessation of
marihuana use. the author has studied chronic users by determining the
presence of C-THC in plasma while, at ihe same time, determ.ning the
presence of strabismus and non or slow-reactive pupils. Shown are two
examples. In both cases C-THC remained in plasma for three days
following the user's last reported use. In addition, strabismus and a non-
reactive pupil were present during this time. Additionally, these persons
experienced mild withdrawal symptoms when the plasma no longer
showed C-THC.

EXAMPLE NO. 1
PLASMA CONCENTRATIONS OF C-THC DURING WITHDRAWAL
INA 3TO 5 TIMES PER DAY MARIHUANA USER.

* « CTHC

\ A Ropon»4 Marihuana lingo
a / \
%
- v )
n %
it *
i v
t l ) « s 1 1 <0 a »l

OATS AFTER ENTERING WITHDRAWAL TREATMENT

Strabismus and non-reactive pupil were present during the eight days
that C-THC was detected in the plasma.

Js.

EXAMPLE NO. 2

PLASMA CONCENTRATIONS OF C-THC DURING WITHDRAWAL
IN A ONE TIME PER DAY MARIHUANA USER

Strabismus and a non-reactive pupn were present during the 32 days
that C-THC was detected in plasma

DETERMINATION OF PRESENCE OF PUPILLARY
DILATION OR CONSTRICTION
In normal room light, the pupil of an adult is usually between 2.9 and
6.5 nm in diameter. About 1to 3% of the adult population may have a
congenital dilation or constriction.
A rapid way to determine if dilation or constriction is present is to

measure the pupil diameter against one side of the iris.

Normal Size Pupil

Pupil tl.iimeltff About sdrr.e as one side of iris
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Diameter much smaller than width of one side of tris

Dllated pupil of type observed with
acute cocalne-amphetamline influence.
Sometimes observed with acute
marihuana influence.

Diameter much larger than width of one side of iris

MEASUREMENT OF PUPIL SIZE AND REACTION

Use a standard pupilometer for measuring of pupil size. Pictured here is
an actual-size example which can be copied for use.

I 45
K Reddish sclera (dilated veins) of acute

marihuana smoker.
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PUPIL MEASUREMENT GUIDELINES

1. During the day, test subject away from bright sun. At night, test the
subject in light. Plain room lighting is best.

2. Measure pupil si2ze by holding a flashlight at a 45° angle from the
subject’s lateral side. Never shine the light directly into the eye from
the front, or the pupil will constrict and destroy the measurement.

3. Compare subject's pupil size to a pupilometer. Note sizes in

millimeters.
4. Keep flashlight about one foot away.

5. Note the reaction or absence of reaction in subject’s pupils by
“flicking" the light beam on and off the pupil.

6. Repeat above procedures on at least one non-drug-using person in
the same light and note results for comparison.

7. A few persons with a very dark iris surrounding the pupil cannot be
adequately measured.

PHOTOGRAPHIC DOCUMENTATION
OF PUPIL SIZE AND REACTION

There are some specific legal occasions when photographic evidence of
pupil size and/or reaction may be advantageous. The following are key
points when using this procedure.

1. A standard camera with a flash is sufficient since it reacts faster than

the pupil can.
2. Take photograph with pupilometer next to the eye for comparison.
3. Room light is satisfactory. Avoid bright light or darkness.

4. To document non-reactivity by photograph, take a picture in room
light. Then place the subject in a very dark room for 5 minutes and
repeat the same photograph. A non-reactive pupil will not dilate in
darkness. It is advisable to take photographs of a control subject at
the same time and in the same light to demonstrate the difference.

tt

SUMMARY OF EYE EFFECTS WITH MARIHUANA

Usual
Approximate*
How O ften Time May last
Finding Present After Smoking
Redness Frequent 4 to 6 hours
Dilated Pupil Sometimes 2 to 4 hours
Non- or Slow-Reacting Pupil Usual 1to 3 days
Failure to Hold Constriction Sometimes 4 to 6 hours
(Rebound Dilation)
Strabismus (non-convergence) Frequent 1to 3 days
Droopy Eyelid Frequent 2 to 4 hours
Failure to Estimate Distance Frequent 4 to 6 hours

'Approximate means that the time may be shorter or longer

LEGAL CASE EXAMPLES OF
ACUTE MARIHUANA INFLUENCE

There are many legal challenges currently in process with employees
who have been disciplined for marihuana use and/or detection in urine.
In most of these caes, there was a claim of acute marihuana influence by
the employer, but one of the three key elements was missing, i.e.,
cause for suspicion, physical evidence, or laboratory confirmation.
Courts in California have now had considerable experience with drivers
who are under the acute influence of marihuana and case law is now
well established The California Highway Patrol has developed the
methodology to accurately identify the driver under marihuana
influence and some of the information in this handbook isbased on their
experience. Following are two typical case examples:

CASE EXAMPLE *1 — California High Patrol

Element *1 FInding(s)
Cause to investigate Weaving on road



Element #2

Physical Examination Reddish eye
Strabismus (one-side)
Poor distance perception
Non-reactive pupil
Animated
Anxious
Evasive
Giddy °
Indifferent

Element #3
Laboratory Confirmation Negative Alcohol Breath Test

Green coated tongue of marihuana-hashlsh smoker. Marihuana metabolite in urine

CASE EXAMPLE *2 — Industrial Accident

Element *1 Findings
Cause to investigate Accident involving machinery
Element *2
Physical Examination Glassy Eye
Flushed
Sleepy

Non-responsive
Inconsistent

Unsteady
Glazed eye and droopy eye-lld of acute Inapprc.Jprlate
marihuana Influence. Stumbling
Element #3
Laboratory Confirmation Marihuana metabolite in urine

In the latter case, two lay persons made the physical observations and
carefully recorded this in writing.

Reddish, glazed eye of acute
marihuana Influence. Normal size
pupil and mild drooping of eye-lid.



Section Il

IDENTIFICATION OF CHRONIC OR COVERT
MARIHUANA USE

HOW TO MAKE A DIAGNOSIS OF
CHRONIC MARIHUANA USE

e There are two major criteria used in order to make a diagnosis of
covert or chronic marihuana use when a person doesn't admit use.
1. Presence of suggestive behaviors and signs.

?. Marihuana derivative in blood or urine.

¢ The major problem of chronic marihuana use is to know when to
suspect someone.

e When someone is suspected of chronic marihuana use, they can be
confronted by telling them the signs and behaviors that make you
suspicious. Once confronted, it may be appropriate for a physician,
employer, parent, teacher, coach, etc.. to ask for a urine test for
definitive proof.

WHY MAKE A DIAGNOSIS
OF CHRONIC OR COVERT MARIHUANA USE?

Chronic marihuana use has so many debilitating and negative
consequences that it needs to be identified as early as possible in order
to prevent it's numerous medical complications and social problems.

In contrast to most other drug or alcohol abusers, marihuana users, in
the author's experience, have a higher success rate in stopping and
maintaining abstinence. Early identification and intervention usually
produces good results. Consequently, the best way 10 help a chronic or
covert marihuana user is to identify him/her as soon as possible.

WHEN TO SUSPECT CHRONIC OR COVERT
MARIHUANA USE

Only a blood or urine test will definitely diagnose marihuana use.
However, you should suspect chronic marihuana use if you observe a
combination of some of marihuana's chronic effects Some of
marihuana's long-term effects can be scientifically attributed to its ability
to adversely affect the brain's norepinephrine, or endorphin systems. In
addition, chronic marihuana smoking causes irritation of the respiratory
system, instability of glucose metabolism, and occasionally,
abnormalities of sex hormones. These hormone and respiratory
changes can provide clues to chronic/covert marihuana use if one
knows the basic signs and behaviors associated with them.
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BASIC SIGNS AND BEHAVIORS ASSOCIATED WITH
CHRONIC AND COVERT MARIHUANA USE

* Frequent absences from school or work

e Time distortion, including tardiness, unusual meal times

e Frequent missed appointments

e« Constant use of eye drops (usually Visine's)

¢ Wears marihuana-leaf jewelry, insignia, or have clips to hold
cigarettes *

¢ Wear sunglasses indoors

¢« Abnormal sleep pattern such as staying up after midnight or daytime
sleeping

* Repetitive forgetfulness or broken promises

¢ Frequent accidents, injuries, and/or traffic violations

¢ Loss of interest or motivation in job/school/relationships

¢ Deterioration of work or school performance

e Careless in hygiene and grooming habits. Females stop polishing
their nails or wearing lipstick and make-up. Males skip shaving. Fail
to brush teeth

e Recurrent respiratory infections

e Poor pain and stress tolerance

« Acne worsens

¢« Sudden personality changes. Becomes dull, bland, humorless

* Binge eating of sweets and snacks between meals

TIME DISTORTION WITH MARIHUANA

Chronic use of marihuana and many other stimulant drugs alters the
brain chemistry so that normal time patterns are not maintained. To
illustrate, the normal person tends to know when three meals per day
should be eaten, when to go to sleep at night, take a 15-minute coffee
break, or when to leave for school or work to arrive on time. A person
whose internal time clock has been disturbed by chronic drug use will
have distorted behaviors, including inability to keep appointments and
meet time deadlines. They will also tend to stay up late at night or sleep
during the day.

MOTIVATION DISTURBANCES

Marihuana may disrupt the brain chemicals that allow one to be
motivated to carry out normal day-to-day activities. Lack of motivation
exhibits itself in a number of rathei typical ways. Particularly affected are
such common motivations, such as eating a proper diet, maintaining



normal hygiene, and treating one's fellow man in a civil and decent
manner. A chronic or covert marihuana user may be unable to maintain
a sufficient level of motivation to cany out these routine daily functions.

ABNORMAL SELF-PERCEPTION OF JOB OR
SCHOOL PERFORMANCE

Cocaine, marihuana, and PCP may markedly impair a person’s job
or school performance. For unknown reasons, however, the drug user
may have little or no accurate perception of this. They may insist that
they are “doing fine" and that they do not deserve criticism in spite of
failing grades or poor athletic or job performance. Unfortunately, the
loss of accurate perception of self-performance may persist after drug
use is stopped.

PERSONS MOST LIKELY TO SUSPECT

Cigarette smoking is the single, biggest indicator that a person may be
using illegal drugs. Approximately one-third of the adult population
over age 18 years smoke cigarettes, and of these, about 25% abuse
drugs and/or alcohol. These figures may be higher for youth. The
percentage of youth who are between 13 and 19 years of age. who
smoke cigarettes and frequently use marihuana is probably over 50%.
One reason youth who smoke cigarettes are likely candidates to use
illegal drugs is because they are already knowledgeable about inhaling
and are tolerant to the heat irritation produced by ordinary cigarettes.
Physically and psychologicaly, itis a short step from cigarette smoking
to marihuana or cocaine inhalation. Over 99% of heroin users smoke
cigarettes. In the author's experience well over 90% of PCP and
amphetamine users smoke cigarettes.

CRAVING FOR SWEETS

Constant ingestion of sweets is a behavior that many chronic
marihuana users exhibit. Marihuana releases norepinephrine from
neurons which can reduce blood sugar and cause craving for sweets.
Extremely poor dental hygiene is often observed in chronic marihuana
users and this may be related to the constant ingestion of sweets

ANESTHETIC AND ANALGESIC EFFECTS OF MARIHUANA

Marihuana has some pain relieving effects. It was even used for this
purpose in ancient medical practice. It is probably anesthesia of the
auditory (hearing) mechanism that enables drug users to listen to
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Swollen uvula and poor dentition In a chronic
marihuana-hashlsh user.



excessively loud music that irritates most normal people. The author
has observed that many industrial accidents occur because either the
victim or propagator was a marihuana user and apparently did not hear
machinery, a vehicle, or even a verbal warning.

WORK PROBLEMS OF THE HIGHLY-TRAINED WORKER

Numerous research studies document that marihuana, particularly
the high potency forms now sold in the United States can impair tasks
that require superior mental and physical skills. Also, impairments can
be demonstrated many hours after the euphoria or "high" has subsided.
Specifically, marihuana may impair immediate recall, glare recovery,
peripheral vision, and time sense. Visual illusions and inappropriate or
incorrect memory may intrude into consciousness, leading to an
interruption cf correct mental sequencing of events in time called,
“temporal disorganization." While simple, repetitive and well-known
tasks can usually be performed properly, work requiring a high level of
cognitive integration may be adversely affected. An example is a
chronic marihuana user who operates a machine competently until it
malfunctions at which time the person may not be able to recall or
remember the appropriate safety measures. Put another way. when a
person is under the influence of drugs, routine tasks usually get
accomplished, but dealing appropriately with the unexpected or the
unusual is quite another matter. Other adverse effects of chronic
marihuana influence on the job include diminution of visual tracking,
complex reaction time, hand steadiness, complicated signal interpreta-
tion, and attention span, Deficiencies in perception, memory and
cognition make learning difficult which handicaps all but workers doing
the simplest tasks.

The author has observed many middle-management personnel, who
began smoking marihuana many years ago when it was only a 1-2%
grade of potency. They now find they cannot achieve the level of skill
called for in their jobs due to the impairment produced by the more
potent marihuana.

SOME SIGNS OF DETERIORATING WORK PERFORMANCE

Work Patterns

Inconsistency in quality of work « Difficulty in remembering
High/low periods of productivity own mistakes
Poor judgment/more mistakes than Using more time to complete

work missing deadlines
Increased difficulty in handling
complex situations

usual and general carelessness
Lapses in concentration
Difficulty in recalling instructions
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Absenteeism

Acceleration of absenteeism and
tardiness, especially Mondays,
Fridays, before and after
holidays

Frequent unreported absences,
later explained as "emergencies"

Unusually high incidence of colds,
flu, upset stomach, headaches

Frequent use of unscheduled
vacation time

Leaving work area morn than
necessary (e.g., frequent trips
to water fountain and bathroom)

Unexplained disappearance from
the job with difficulty in locating
employee

Requesting to leave work early
for various reasons

Accidents
Taking of needless risks
Disregard for safety of others
Higher than average accident
rate on the job

Mood/ActUins
Appears to be depressed
or anxious
Irritable
Suspicious
Complains about others
Emo'ional unsteadiness
mood changes
Withdrawn or improperly talkative

Spends excessive amount of time
on the telephone

Argumentative

Exaggerated sense of self-
importance

Violent

Avoids talking with supervisor
regarding work issues

Relationship to Others
On the Job
Overreaction to real or
imagined criticism
Avoiding and withdrawing from
peers/supervisors
Complaints from co-workers
Borrowing money from fellow
employees
Complaints of problems at nome
such as separation, divorce and
child discipline problems
Persistent job transfer requests

Physical Signs or Condition

Weariness, exhaustion

Untidiness

Yawning excessively

Blank stare

Slurred speech

Sleepiness (nodding)

Unsteady walk

Sunglasses worn at inappropriate
times

Changes in appearance after
lunch or break

MEDICAL PATIENTS WHO SHOULD ESPECIALLY BE
SCREENED FOR COVERT MARIHUANA USE

Psychiatric patients under age 25

Teenagers Young Adults with Chronic Respiratory Infections and

Allergies/Urticaria

Pregnant Women under age 25

Males with gynecomastia (enlarged breasts)
Weight loss (indicating poor nutrition)



Allergic rash due to marihuana smoking.

Sinusitis In a marlhuana-hashlsh smoker.
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WORKERS WHO SHOULD ESPECIALLY BE-
SCREENED FOR COVERT MARIHUANA USE

Chronically Absent

Job Deterioration

Frequently Tardy

Accident or Injury Prone

Memory Lapses

Repeatedly Miss Deadlines

Excessively Sick .
Poor Hearing

Sleeping on Job

TEST TO DETERMINE IF SOMEONE YOU KNOW IS LIKELY
TAKING MARIHUANA AND/OR OTHER DRUGS

Following is a self-test to determine if a person might be covertly

taking marihuana and/or other drugs. If you complete this test and it
suggests drug use. you may want to confir: ) or deny your suspicion
with a urine test.

Does the person eat three meals per day at the
normal eating times?

Does the person make it to school/work on time
practically every day?

Does the peson voluntarily go to bed on weekdays by
11:00 p.m.?

. Can you easily awaken the person in the morning?

Does the person meet curfews/or deadlines the vast
majority of time?

Is the person's weight holding steady oi slightly
increasing?

7. Does the person comb his or her hair every morning?
8. Does the person brush his or her teeth at least

10.

11.
12.
13.

14.
15.

morning and evening?

Does the person attend Church or Sunday School at
least once a month?

Does the person invite friends to the house whose
behavior is open and normal?

Does the person smoke cigarettes?

Does the person have a good attention span?

Does the person take responsibility for household
chores?

Does tne person take care to appear neat and clean?
Does the person frequently play loud rock music after
midnight?

33-

YES

YES

YES
YES

YES

YES
YES

YES

YES

YES

YES

YES

YES
YES

YES

NO

NO

NO
NO

NO

NO
NO

NO

NO

NO

NO

NO

NO
NO

NO



16. Does the person play "heavy metal” music or engage

in other cult-like activities? YES
17. Has the person’s acne worsened in the past 90 days? YES
18. Has the person lost interest in a school/work activity

he/she used to enjoy? YES
19. Is the person having trouble getting along with

teachers, coaches, friends, fellow-workers, or spouse? YES
20. Is the person having trouble getting along with you? YES
21. Has the person lost interest in the clothes that he/she

wears or changed the type of clothing worn (for

example, “dressing down”)? YES
22. Has the person suddenly had a drop in grades or

work performance? YES
23. Has the person had over three colds, sinus infections,

or other respiratory ailments in the past one year? YES
24. Does the person sniff a great deal or have a chronic

reddened appearance under the nose? YES
25. Does the person smoke a brown type cigarette? YES
26. Has the person failed to come home at night on more

than one occasion during the past 90 days? YES
27. Does the person complain that a lot of people don't

see things his or her way? YES
28. Does the person constantly complain that people

including the family don’t understand him/her? YES

29. Has the person had more than two motor vehicle
accidn its or other traffic v.olations in the past one
year? YES

INTERPRETATION OF TEST TO SUSPECT
COVERT DRUG USE

Questions 1 through 14:
A. Answer “No" to three or less: Drug use coubtful
B. Answer "No" to four to six: Drug abuse very likely

C. Answer "No" to seven or more: Drug abuse almost certain

Questions 15 through 29:

A. Answer "Yes” to three or less: Drug abuse doubtful
.B. Answer "Yes" to four to six: Drug abuse likely
C. Answer “Yes" to seven or more: Drug abuse almost certain
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NO
NO

NO

NO
NO

NO

NO
NO

NO

NO

NO

NO

THE WORST THING TO DO IF YOU SUSPECT
MARIHUANA USE

The worst thing to do is to do nothing because a person may have
little time left in which to continue drug use without risking permanent
neurochemical changes. If you suspect drug use, it is important to take
action that will either confirm or discount your suspicions.

INFORMING THE SUSPECTED USER

Step one isto find a quiet, uninterrupted time to inform the suspected
user of your suspicion. There is one common downfall when most
persons do this. That is to fail to tell the drug user the precise reasons
drug use issuspected. In other words, don’tsimply say, "l think you are
using drugs." Say, "Here is a list of specific reasons that make me think
you are using drugs." Then read the list. Be specific, md include all the
behavior and physical symptoms that make you suspicious. Refer to the
above table, to make your list.

WHAT IF MARIHUANA USE 13 DENIED?

1. Tell the individual all the behaviors you want changed so that you
will not longer be suspicious.

2. If the individual is an employee and your personnel policies allow
for a medical evaluation and/or urine test for drugs, obtain these
for confirmation.

LEGAL RIGHT TO TERMINATE AN EMPLOYEE
FOR COVERT MARIHUANA USE

Many private companies and public organizations are now identifying
marihuana users by a urine 'est. In some cases, the test is done for a
cause such as previously listed or it is done as part of routine testing at
an annual physical examination or other periodic testing time. At the
present time, there are numerous law suits and arbitrations going on
throughout the United States over the issue of whether an employer
may legally terminate an employee for covert marihuana use. Most of
the litigation has been brought about because the mere presence of
marihuana metabolite in blood or urine, regardless of amount, does not
prove there was any job impairment or hazard. In addition, the precise
time of marihuana ingestion cannot be pinpointed by a urine test, and
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marihuana can even enter urine in small amounts through passive
(being near others smoking) inhalation. The author has now reviewed,
been consulted, or appeared in arbitration hearings for several dozen
cases of marihuana detection by employers. Although future court
judgments and/or legislation could modify current trends, the author
passes on the following observations to serve as legal guidelines for
employers regarding marihuana use by employees.

e Companies should not urine test anyone unless there are written
policies regarding procedures and penaliies. Unionized organizations
must have prior joint labor-management agreements.

¢ Pre-employment urine screening and disallowing employment for
marihuana in the urine is now routinely done in many companies,
and it is rarely challenged.

e« Termination is rarely challenged if the three elements of acute
marihuana influence, as described in this handbook are present and
carefully recorded in writing, i.e., reasons to investigate further,
physical evidence, and laboratory confirmation.

¢ Employees who may endanger others by virtue of their marihuana
use, such as transportation personnel, machinery operators, or
physicians, may often be successfully terminated or lose their license
by virtue of marihuana detection, even though all of the criteria for
acute influence is not present.

e Suspension or temporary termination for the purpose of treatment or
documenting clearance of marihuana from blood and/or urine is
essentially never challenged on legal grounds.

¢« Repeated positive urine tests, even without meeting criteria for acute
influence is rarely challenged.

RECOMMENDED GUIDELINES FOR EMPLOYERS
WHO DETECT MARIHUANA USE

Unless there are purely business or other non-drug related reasons,
the author generally recommends that employers not terminate
marihuana users. Why? My experience clearly shows that marihuana
users can be withdrawn and remain abstinent much easier than the vast
majority of alcoholics and other drug (cocaine, heroin, etc.) users,
provided they are periodically urine tested. Since marihuana may be
detected in urine for many days after a singb usage, periodic urine
testing can insure abstinence. In contrast, cocaine and alcohol cannot
be detected in urine for more than about 24 to 3b hours post-use which
makes relapse difficult to detect until it is full-blown.

For reasons not clearly understood by the author, he seldom sees
marihuana users relapse if they remain abstinent for four consecutive
months (120 days). In addition, the withdrawal symptoms of
marihuana addiction are relatively mild and don't require hospitalization.

Ctfi.

SPECIFIC STEPS TO RETAIN A
MARIHUANA-DETECTED EMPLOYEE

. Suspend or temporarily terminate the employee for purposes of

clearing the urine of marihuana.

. Don't hospitalize unless the employee requests it

. Have attending physician take a marihuana urine test weekly until

clear.

If you need precise documentation that marihuana is leaving
the body in a timely, sequential fashion, plasma testing or
guantitative urine testing can be done.

. Return employee to regular duty when the attending physician

certifies that the employee is fit for duty based on the following:

a. No marihuana or other drug in urine
b. No presence of strabismus and the pupil is reactive
¢. Has normal physical and mental abilities

. Upon return to work, give employee in writing:

a. List of all prior job deficiencies which were likely drug related
b. Treatment and monitoring plan
c. Penalty if there is future drug use

. Urine test weekly for 90 to 120 days

. Optional:

a. Eye examination and alcohol breath test by trained person at
time of each urine collection

Drug education classes

Counseling

Self-help group

Additional urine tests for one year
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SECTION IV
IDENTIFICATION OF MARIHUANA
DEPENDENCE OR ADDICTION

WHAT IS ADDICTION OR DEPENDENCE

¢ A modern definition of an addict or dependent person is someone
who desires to keep a minimal quantity of drug in the Hood ;tream at

all times.

e When the drug quantity in the blood stream drops below a critical
level, the addict will automatically take another do;>e to raise the
blood level. The most common example is the person addicted or
dependent on nicotine who will almost be unconscious of reaching
for another cigarette in order to raise his or her blood level of
nicotine. The minimal level in a marihuana addict is about 5-10
ng/ml of C-THC.

e It is necessary for the blood stream to maintain a minimal level of
drug in order to saturate target areas of the brain. If a saturated area
suddenly becomes unsaturated, withdrawal sets in. In the case of
opioids and benzodiazepines, the target areas are known as
"receptor sites."

e The concepts of physical and psychological dependence are archaic
in light of new research on blood concentrations, receptor sites, brain
chemistry, and withdrawal syndromes. All mind altering drugs,
including nicotine, marihuana, and cocaine, can produce addiction
or dependence, develop tolerance, and induce a withdrawal
syndrome ef'?r cessation of chronic use. The author recommends
the term "biologic" addiction or dependen rather than the terms
“physical™ or “psychologic” since both of these factors are always
present to at least a limited degree.

e Addiction or dependence can be essentially diagnosed by simply
knowing how long a specific drug stays in the blood stream and
finding out from the user how often he/she uses it

BACKGROUND EVIDENCE FOR MARIHUANA ADDICTION

Marihauna addiction was described in the United States over 40 years
ago. In 1944. 35 "confirmed marihuana addicts" were admitted to a
military hospital and developed withdrawal symp’oms. Since this time,
marihuana addiction has been reported in other countries. In addition,
animals have demonstrated addiction to marihuana and there has been
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one carefully controlled trial where humans were given known
quantities of THC, and they developed withdrawal symptoms when
marihuana was abruptly discontinued. Animals that are addicted to
marihuana have demonstrated withdrawal symptoms when given
naloxone, and the author has recently demonstrated this in a human
marihuana addict. When naloxone precipitates withdrawal symptoms,
it means that the addicting drug has opioid (i.e.. heroin, morphine, etc )
activity. To complement these findings, another recent study in animals
has demonstrated that THC wi'l deplete endorphins in the nervous
system. Furthermore, marihuana may also adversely affect the neuro-
transmitters, norepinephrine and serotonin. Current evidence suggests
that marihuana addiction exists, at least in part, as a result of depleted
endorphin, norepinephrine, and possibly other neurotransmitters.

COMMONLY OBSERVED MARIHUANA
WITHDRAWAL SYMPTOMS

The following symptoms have been reported in
animal and human studies

Insomnia Anorexia
Nausea Photophobia
Myalgia Cannabis craving
Anxiety Depression
Restlessness Mental confusion
Irritability Yawning

Chills Anergy

TWO TYPES OF CLINICAL MARIHUANA DEPENDENCE

Two types of marihuana dependence are seen today. Type One isan
individual who will self-administer marihuana several times per day,
usually at an interval of about two to four hours unless asleep. This
individual may voluntarily present to the clinician with the complaint
that their daily dosage has escalated and that they are unable to cease
use without medical assistance. The patient may or may not relate
mental impairment primarily related to memory, motivation, time-
keeping, abnormal thoughts, and work or school performance, in
addition, they may relate a number of withdrawal symptoms that occur
when they attempt abrupt cessation. The precise relapse rate following
withdrawal is unknown, but it occurs.
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CASE EXAMPLE: Voluntary Treatment

MV was a 25-year old male who presented with the complaint that he
could not “stop marihuana by myself." He was a 12-year user having
begun marihuana smoking at 13 years of age. He had used marihuana
daily for about five years and was using two to three joints per day at the
time of admission to outpatient treatment. The patient was married and
held a regular job as a warehouse superintendent. He claimed he was
having considerable conflicts with his wife and employer. In addition, he
had noticed in the two months just prior to admission that he
occasionally heard voices that were not real, did not always have total
“control over his mind," and had some thoughts of suicide. He denied
use of any other drug or excessive alcohol intake. His treatment
admission breath alcohol was negative, and his urine contained
marihuana metabolite, but no other abusable drug. The patient was
administered desipramine, 25 mg. three times per day and was given
weekly phsychotherapy for approximately six months. During the first
ten days of treatment, he reported insomnia, abdominal cramps,
diaphoresis, tachycardia, and anxiety. These symptoms subsided, and
he submitted a urine void of marihuana approximately 30 days after
admission. Most of the thought disturbances noted above disappeared
after about two to six weeks of treatment. He denied any marihuana use
during the six months after entering treatment, and he submitted
monthly urine tests that showed no marihuana.

Type Two form of marihuana dependence isprimarily being identified
as a result of mandatory urine screening and treatment referral in the
workplace. Seldom does a Type Two voluntarily present for treatment,
although it may occur. In this form, the patient is usually self-
administering marihuana every 24 to 36 hours and may give a history of
carrying on this habit for several years. As in Type One. reported
impairment relative to memory, motivation, time keeping, and job
performance is variable. In contrast to Type One. however, the patient
may report few if any symptoms of withdrawal upon abrupt cessation.
Relapse, however, is common

CASE EXAMPLE: Identification On Job and
Mandatory Treatment

HS was a 37-year-old male salesperson. He was reported to the
management of his company to be a marihuana user who also sold it to
other employees while on company premises. A mandatory urine test
revealed the presence of marihuana metabolite, and in order to retain
employment he was required to undergo withdrawal and enter a
periodic urine-testing program. Upon interview, he stated that he had

am.

used marihuana every evening for approximately 22 years. He believed
this habit had not been injurious to himself until approximately three
months prior to treatment when he began to notice some defects in his
short term memory. Physical examination was normal. Plasma analysis
showed 80 ng/ml of C-THC. He was administered desipramine, 25
mg. three times per day and tyrosine. During the first three weeks
following cessation of marihuana, he reported mild insomnia,
depression, anergy, and craving. Urine analysis showed no marihuana
metabolite after about 50 days. After six weeks of abstinence, he
reported improvement of short term memory and improved job
performance.

METABOLIC BASIS FOR TWO FORMS OF DEPENDENCE

New data on the metabolism and pharmacokinetics of marihuana
provide a sound rationale as to why two basic clinical forms of
dependence appear to exist. When a marihuana cigarette is smoked,
THC is converted to two major metabolites. OH-THC and C-THC.
THC and OH-THC both have psychoactive effects, and they remain in
the plasma at concentrations above about 5 ng/ml to 10 ng/ml for only
about two to six hours. During this period they appear to produce a
short-term characteristic “high” or euphoria. This time period correlates
well with the self-administration frequency of Type One marihuana
dependence. The C-THC metabolite remains in plasma at concentra-
tions above 5 ng/ml to 10 ng/ml for at least 48 to 72 hours or even
longer. Although this metabolite may produce little or no euphoria, it is
likely the compound that sustains Type Two dependence. A similar
phenomenon also exists with some benzodiazepines, such as diazepam
which also has long-lasting metabolites. For example, some withdrawal
symptoms and even seizures may not appear for several days following
cessation of diazepam dependence. The author has recently observed
that withdrawal symptoms following abrupt cessation of marihuana
dependence may not appear for several days.
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CLINICAL PRESENTATION OF THE MARIHUANA ADDICT

Until about 1982, the author seldom observed marihuana
addiction/dependence in Los Angeles. Since that time, however,
clinical demand for medical withdrawal treatment has steadily grown.
Regardless of whether the patient sought treatment voluntarily or was
identified by mandatory urine screening, all patients have essentially the
same complaint, “Doctor, I've got a marihuana problem and I can’t
quit. 1need your help."” .

As with other addictions, the marihuana addict doesn’t normally seek
medical withdrawal assistance from a physician until he/she has
attempted to stop on his/her own, consulted a counselor, minister,
friend, or family member, attended self-help groups, or even entered a
hospital rehabilitation program and still continued to use marihuana.
Unfortunately, there is no specific medical withdrawal treatment for
marihuana addiction at this time. However, research is in progress to
develop a specific withdrawal treatment.

HOW TO MAKE A PRESUMPTIVE DIAGNOSIS OF
MARIHUANA ADDICTION OR DEPENDENCE

Addition or dependence is assumed to be present if the following are
evident:

¢ Person states that they have used marihuana one or more times
per day for thirty or more consecutive days, just prior to
evaluation.

« Person states that they cannot stop without medical assistance.

« Person states that they experience withdrawal symptoms, craving,
or sickness when they stop use.

¢« Marihuana metabolite is present in urine or plasma.
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SECTION V

LABORATORY IDENTIFICATION OF
MARIHUANA USE

BACKGROUND FOR LABORATORY IDENTIFICATION

¢ Modern research has identified, at least to a great extent, how the
human body accepts, deactivates, and eliminates drugs. This process
is usually called “metabolism"” or "pharmacokinetics."

e Laboratory identification for drugs of abuse primarily attempts to
assay for the suspected drug in urine or plasma (clear part of blood).

¢ Urine testing is primarily qualitative and determines what someone
used rather than how much was used. Urine tests have some
capability of determining approximately when a drug was used.

« Plasma testing can tell the quantitative presence of a drug and give a
reasonable estimate as to when a drug was used. Plasma testing can
also give an estimte as to whether enough drug was taken to
produce acute effects or toxic levels. If the person is tolerant to the
drug, a plasma level may have little meaning.

¢ Quantitative urine testing for marihuana is used primarily to help rule
out passive inhalation and determine if marihuana cessation is truly
occurring in someone who claims to have ceased use.

BACKGROUND AND HISTORY OF MARIHUANA TESTING

Although urine testing capability for some illegal drugs of abuse
occurred in the late 1960's and early 1970's, urine testing for
marihuana was not technologically possible until about 1980. Blood
(plasma) testing for marihuana is currently changing from research to
general status. Due to the newness of the tests, there has been
controversy over their interpretation. A large number of recent research
studies, howevei, huvp clarified interpretation so that urine and plasma
testing can now be used with great confidence.
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URINE TESTING METHODS AVAILAELE =

Five different technological methods are now available for marihuana
urine testing. They are summarized below.

APPROXIMATE GENERAL

TEST SENSITIVITY COST
Enzyme Multiplied »

Immuno Assay (EMIT) 20 ng/ml Very Low
Thin Layer

Chromatography (TLC) 10-20 ng/ml Low
Radioimmunassay (RIA) 10-20 ng/ml Low

Gas Chromatography —

Mass Spectrometry (GC/MS) 5-10 ng/ml High
High Performance (HPLC)
Gas Liquid Chromatography 5-10 ng/ml High

TOXICOLOGY UNITS OF MEASUREMENT

The usual measurement for marihuana metabolites (THC. OH-THC
and C-THC) are in nanograms per millimeter. This is usually
abbreviated ng/ml.

1g =gram (There are 28 grams in one ounce) 1.0

1mg = milligram (One thousandth of a gram) 0.001

lug = microgram (One millionth of a gram) 0.000.001

1ng =nanogram (One billionth of a gram) 0 000.000.001
1pg = picogram (One trillionth of a gram) 0 000,000,000,001
1L = liter (approximately one quart)

ml = milliliter (One thousandth of a liter)

PLASMA TESTING

At this time, plasma testing is very expensive and isdone by GC/M S
or HPLC. It is quantitative, requires great technological skill and,
consequently, is costly. Some commercial laboratories are beginning to
offer plasma testing. However, there is little practical advantage of
plasma over urine testing for screening asymptomatic persons. The
amount of OH-THC and C-THC may not tell either precisely when
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someone has used marihuana or how Impaired they may be. Itshould
be especially noted that plasma levels over 10 ng/ml, that are not
accompanied by acute signs or influence, likely indicate the presence of
tolerance and possibly dependence. The best use of plasma testing is to
determine if a chronic user is eliminating C-THC from the plasma
during withdrawal.

ACCEPTED STANDARDS TO AVOID
FALSE POSITIVE URINE TESTS

Unfortunately, some laboratories new to urine testing are not aware
of the long-established (at least 15 years!) standard “rule of two." This
standard calls for testing any positive urine specimen, i.e., urine
containing a drug with a second technological method. Only when the
drug isdetected by a second technologic method, is the urine deemed a
true positive.

The one notable exemption to the “rule of two" is when the tested
individual admits to recent marihuana use. This situation is frequent in
medical arid clinical settings. When this is the case, a single method is
satisfactory. Other than self-admission, the author recommends the rule
of two be followed in the following situations.

1. Pre-employment testing
2. Post-employment testing
3. Screening for covert use
4. Potential litigation

INTENTIONAL FALSIFICATION METHODS

Drug users have numerous techniques to submit a false negative test.
Many adulterants may cause urine screening to show falsely negative.

Common Falsification Adulterants which may
Methods cause False Negatives
Submit toilet or tap water Salt
Switch urines Bleach
Bring concealed urine in bag, Lemon juice
mouth, or in body cavity Liquid soap
to testing location Blood

URINE TESTING FOR COERCION PURPOSES

There are many instances when the presence of marihuana in urine
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may result in a coercise action.
Loss of job
Suspension from job/school
Incarceration

In the early 1980's, the general standard to use a marihuana positive
urine test for coercise purposes was to have it confirmed by GC/MS or
HPLC after initial detection by EMIT, TLC, or RIA. This standard was
primarily established because the less expensive methods, EMIT, TLC
and RIA methods were not yet refined. Currently EMIT. TLC and RIA
methods are extremely sensitive and specific. This has. for most
purposes, eliminated the need for use of GC/MS or HPLC for
confirmations. Many experts now believe that when two of these three
methods (EMIT, RIA, TLC) are positive, there is actually as much or
move assurance that marihauana is in the urine than when detected by
GC/MS or HPLC. The reasons for this are that GC/MS and HPLC
take extraordinary technical skill that is subject to human error and that
the sensitivity is too low (i.e. less than 10 ng/ml).

Despite varying opinions among qualified experts, a given legal or
other situation may mandate use of GC/MS or HPLC confirmation. To
possibly avoid cost and litigation the author usually recommends that
marihuana first be found on two of these three methods (EMIT. TLC,
RIA) and that the urine specimen found to be positive be frozen in the
event that some legal or other situation demands confirmaton by
GC MS or HPLC. Urine specimens can be frozen almost indefinitely
without degradation of its marihuana content.

PASSIVE INHALATION

Studies have shown that someone who is extremely close to other
persons who smoke marihuana may passively inhale it. Although
someone may passively inhale enough to show 10 to 20 ng/ml in the
urine for one or two days post-exposure, the author knows of no
documented cases which show that passive inhalation can cause as
much as 50 ng/ml of marihuana metabolite in urine, unless the subject
is exposed to very dense marihuana smoke for many hours.

LENGTH OF TIME MARIHUANA STAYS IN
PLASMA AND URINE

A great deal of publicity has been generated as to how long
marihuana metabolites may remain in urine. It remains detectable in
plasma and urine for many days due to the fact that it is fat-soluble.
When smoked, marihuana metabolites enter the fat. lodge there, and
then leak out over a period of time. It is important to point out that it is
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only the regular, chronic user or addict that keeps marihuana in urine
for more than a few days. The length of time that marihuana
metabolites can be detected in plasma is much shorter than in urine
because the kidney concentrates drug in the urine 100 to 1000 times
that found in plasma. In other words, mariht ana can be detected in
urine much longer than plasma due to the Kkidney’ ability to

concentrate drugs.

APPROXIMATE URINE RETENTION

Approximate Approximate Length of
Frequency of Use Time in Urine*
Once per week 2to 20 days
Twice per week 5to 30 days
Daily 15to 45 days

’Varies as to whether user is a chronic or occasional user

and amount used.

APPROXIMATE PLASMA RETENTION
AFTER SMOKING MARIHUANA

Approximate

Metabolite Time in Plasma*
THC . 2 -3 hours

OH-THC 4 -6 hours
C-THC 3 - 6 days

>Varies as to whether user is a chronic or an occasional user

and amount used.

HAIR AND SALIVA ANALYSIS

Saliva analysis is possible because the smoker leaves THC residues in
the mouth while smoking. If found in saliva, it usually means that
marihuna has been smoked within the previous one to three hours.
However, this test cannot be relied upon for confirmatory diagnosis of
marihuana use because the smoker can easily spit or wash the residue
out of the oral cavity.

Hair analysis can be done if there isa medical or legal tson to know
if someone used a drug approximately 30 days prior to hair sampling.
Analysis of hair will not reliably reveal drug use occurring within the past
one to two weeks prior to sampling. The major use of hair sampling is in
forensic cases, and not appropriate for the usual drug use screenino

situations.

RELATIONSHIP OF URINE AND PLAriMA
CONCENTRATIONS WITH IMPAIRMENT
OR INFLUENCE

There isno more misunderstood aspect of marihuana identification than
the fact that there is no reliable way to correlate plasma or urine
concentrations with impairment or influence. Undoubtedly, this confusion
stems from the criteria used for determining impairment from alcohol.
There is general agreement >hat a blood (reflected by breath or urine)
alcohol concentration of 1(XJ mg/deciliter or .10 mg% indicates some
impairment or influence. No such correlation can be made with marihuana
since it is fat soluble and released very slowly from the body compared to
alcohol. For example, a ver-’ low urine concentration may be found in
persons severely intoxicates and vice-versa.

The non-correlation of urine and plasma concentrations of abusable
drugs with the degree of impairment and influence has recently prompted
the National Institute on Drug Abuse to make this statement in the -Journal
of the American Medical Association: “Testing of drugs or drug metabolites
in urine is only of qualitative value in indicating some prior exposure to
specified drugs. Inferences regarding the presence or systemic
concentration (quantity) of the drug at the time of driving or impairment
from drug use are generally unwarranted. The presence of an illicit
substance in urine that may indicate prior illegal action can, however, add a
dimension to probable cause of observed driving performance."”

Despite the lack of correlation between plasma and urine concentration
and impairment, the finding of marihuana metabolites in urine or plasma
means that marihuana is in body tissues including the brain, eye, nerves
and muscles. Although a chronic user or addict may be tolerant and not
have physical signs of acute influence, an employer, coach, teacher, or
parent must assume that some subtle impairment exists. The author
therefore, highly recommends that any individual with marihuana in urine,
and particularly plasma, not be allowed to drive, work, play sports, or
participate in any activity that could produce harm to the marihuana user or
innocent bystanders. Risk-type activities should not be resumed until
repetitive urine tests show no traces of marihuana.

GUIDELINES TO SELECTING A LABORATORY

Use only a laboratory that specializes in urine and/or plasma testing.
Follow the standard. "Rule of Two."

Has procedures to insure integrity and security of samples.

Reports results within 72 hours.

Can freeze specimens for future analysis.

Communicates well.
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House Judiciary Committee

March 22, 1988

Ms. Lynda Adams
P.0O. Box 7171
Ketchikan, Alaska 99901

Dear Lynda:

This is in response to your letters to me, both dated March 13,
1988, dealing with the marijuana recriminalization legislation.

Waiver of bills is a perogative of the chair or co-chairs of that
committee. As you know, | already held a hearing in Ketchikan on
HB 55 in the Judiciary Committee without actually having the bill
in my committee. This was a substantial breach of the rules we
operate under and 1 am not in a position to request a waiver of
that bill.

Your criticism of the handling of documents you submitted to the
Judiciary Committee at the October 24, 1987 hearing on the same
topic is not warranted.

The committee "record" consists of the written minutes, the tape
recording of the committee hearing, and the committee files for
each bill in committee. After each two-year legislative session,
the entire record is archived in the Legislative Library where it
remains as the permanent record for the committee and is accessible
to the public.

The material you submitted remains part of the official committee
record. It was noted in the written minutes; your comments when
handing ost the doc nts are on the ta,e; the documents were sent
to my Juneau office after the hearing and were filed in the
appropriate committee Tfiles.



Lynda Adams
March 22, 1988
Page Two

As a general rule, information on legislation in committee remains
in the members® files until the bill is up for a hearing, at which
time the files are distributedto the members. The documents you

sent are still in the file.
Since we do not officially have the bill in this committee, it
is appropriate to distribute the information at such time as the

bill is referred and we have a public hearing.

However, 1 will see that copies of all thematerial you sentwill
be forwarded to the House HESS Committee.

1 hope this adequately addresses your concern.

ohn Sund
epresentative

cc: House HESS Committee Members
House Judiciary Committee Members



