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value would not warrant the exercise.

Although it is always difficult to estimate exactly the amount 
of additional work that would be created by the proposed amend­
ment, the Public Defender Agency anticipates that at a minimum 
it would be necessary to add an additional attorney and an 
additional paralegal in order to compensate for the increased 
workload. An expenditure for this increased staffing, in 
addition to the even greater expenditure to the prosecution 
and to the court system which would be made necessary by the 
mandatory forfeiture proceeding would be particularly unfortunate 
in light of the fact that the highly successful D.W.I. Adjudication 
Project had to be terminated due to lack of funds. It would 
seem difficult, if not impossible, to justify an expenditure for 
the institution of a potentially fruitless mandatory forfeiture 
provision at a time when funding could not be obtained to continue 
the D.W.I. Adjudication Project, which was very effective in 
expediting the adjudication process for DWI cases.

The Public Defender Agency believes that the discretionary 
forfeiture provision of the present law provides the state with 
a certain flexibility that would not be available under the 
proposed amendment. In certain instances, the District Attorney 
and the defense attorney have been able to arrange the sale of 
a defendant's vehicle, which in turn has enabled the defendant 
to pay not only the mandatory minimum fine of $1,000, but 
additionally has enabled the defendant to make restitution and 
obtain funding for longterm residential alcohol treatment. The 
flexibility to make such a disposition coulu well be destroyed 
by a mandatory forfeiture provision.

In summary, the Public Defender Agency strongly urges that the 
proposed amendment not be made, and that the motor vehicle for­
feiture provision remain d jcretionary with the District Attorney's 
office.

Assistant Public Defender 

i/ILW: sh
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- y f  COWPER, GOVERNOR

REPLY TO:

US CRIMINAL DIVISION CENTRAL OFFICE 
POUCH KC
JUNEAU , ALASKA 99811 
PHONE: (907) 465-3428

□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4THA VENUE. SUITE 318 
ANCHORAGE. ALASKA 99501-5993 
PHONE: (907) 279-7424

The Honorable John Sund 
Chairman, Judiciary Committee 
Alaska State House 
P.O. Box V
Juneau, Alaska 99811

Re: HB 52

Dear Chairman Sund:

This letter is in response to a request from the 
Judiciary Committee for the department's position on HB 52, an 
act relating to motor vehicle forfeiture. HB 52. requires the 
state to move for forfeiture of a motor vehicle upon a third 
conviction for D™I or refusal to take a breath test. The present 
statute, which pe -mits forfeiture to be pursued in the discretion 
of the prosecutor, is rarely used by the state because of the 
expense involved in litigating forfeiture cases (a departmental 
fiscal note has been prepared showing the costs) and because the 
criminal sentence and lengthy license revocation is usually 
sufficient to satisfy the state's interests.

The department believes that, while the pri ’.ary effect
of HB 52 will be to shift the discretion in forfeiture cases from
prosecutors to judges, it is doubtful that additional forfeitures 
will be ordered, except in the most egregious cases. It must be 
recognized that a forfeiture order is not mandatory, and that the 
grounds for forfeiture in AS 28.35.036(c) are very similar to the 
grounds for imposition of a sentence in AS 12.55.005. Under the 
class A misdemeanor penalties permitted for DWI, a court can 
impose a jail term of up to one year and fine of up to $5,000 , 
therefore many judges may feel that the statutory criteria in 
AS 28.35.036(c) will have already been satisfied by the criminal 
sentence and no additional purpose will be served by the 
forfeiture, especially where loss of the car would work a 
financial hardship.

The department therefore believes that the added cost
of filing mandatory forfeiture actions and litigating competing
claims by joint owners and secured lienholders will provide 
little in the way of additional deterrence and public safety. 
The department believes that the present statutory scheme is
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adequate and could conceivably be used more frequently by the 
state without a great deal of additional expense, therefore 
additional consideration will be given to these cases depending 
upon subsequent: budgetary restraints.

DJG:so-74

cc: Bob Evans
Legislative Liaison 
Office of the Governor

Nadine Winters
Director of Constituent Relations 
Office of the Governor

The Honorable Niilo Koponen 
Alaska State House

Very truly yours

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

By:

B.J. Lewis 
Legislative Liaison 
Department of Lav/



MEMORANDUM

FROM: Representative Niilo Koponen

RE: HB 52 "An Act Relating to Motor Vehicle Forfeiture."

DATE: January 30, 1987

TO: Honorable John Sund

I would appreciate it if you would schedule HB 52 at your 
earliest convenience.

The purpose of this bill is to strengthen the legislative 
intent of AS 28.35.036 by stating the "...the state shall 
[may] move the court to order the forfeiture of the motor 
vehicle...." The primary intent of HB 52 is to limit drunk 
driving fatalities. This legislation may also act as a 
deterrent by convincing first time DWI offenders that they 
will no longer have a vehicle in their possession if they are 
convicted of a second DWI offense.

After HB 6 was signed into law in September 1983, the 
prosecution was given the option to request the confiscation 
of a vehicle for second time DWI offenders. Since 1983, 
only two cars have been confiscated state-wide for second DWI 
offense. Alaska statistics show that in 1985, there were 365 
clruiik^ruylng accidents involving third time offenders. This 
figure incre'ased^to 412 accidents for the first 11 months of 
1936.

HB 52 has a zero fiscal note. I have enclosed backup 
■material. If you need any further information on this bill, 
p lease-contract-me^drL~my~ staff J
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(d )  I c  i s  no d e fen se  cha t the pe rson  
who had Che items s p e c i f i e d  in  ( a )  
o f  t h i s  s e c t i o n  in  p o s s e s s i o n  an 
the time o f  i t s  use and s e i z u r e  has 
not been c o n v ic t e d  o r  a c q u i t t e d  in  
a c r im in a l  p roceed ing  r e s u l t i n g  
f rom o r  a r i s i n g  o u t  o f  i t s  use .

( e )  Mo f o r f e i t u r e  may be made o f  an
item sub sequen t ly  s o l d  to  an i n n o ­
cent pu rch a se r  i n  good f a i t h .  The
burden o f  p r o o f  as to whethe r  the 
pu rchase r  pu rchased  the i tem  i n n o ­
c e n t l y  and i n  good f a i t h  s h a l l  be 
on the p u r c h a s e r .

( f )  An i tem f o r f e i t e d  under t h i s  s e c t i o n
s h a l l  be d i sp o sed  o f  a t  the d i s c r e ­
t i o n  o f  the depa r tmen t .

The l e g i s l a t u r e  passed t h i s  s t a t u t e  p a r t l y  i n  r e sponse  
to p r o c e d u r a l  q u e s t i o n s  t h a t  a r o s e  i n  the case S t a t e  v .  G r a v b i l l , 
545 P . 2 d 629 (A la sk a  1 9 7 6 ) ,  where f o r f e i t u r e  was demanded by the 
s t a t e  i n  a c r im i n a l  case i n v o l v i n g  i l l e g a l  p o s s e s s i o n  and 
t r a n s p o r t a t i o n  o f  a bea r  h id e .  G r a v b i l l  had a rgued t h a t  i t  was 
mandatory f o r  the s t a t e  to  i n i t i a t e  a s e p a r a t e  in  rem c i v i l  
p roceed ing  i n  o r d e r  to seek f o r f e i t u r e  o f  the a i r p l a n e  used in  
the v i o l a t i o n .  The supreme c o u r t  r e j e c t e d  t h i s  argument and h e ld  
t h a t  under AS 1 6 . 0 5 . 1 9 0 ,  which was the o n l y  f i s h  and game 
f o r f e i t u r e  s t a t u t e  a t  the t ime ,  an a i r c r a f t  c o u ld  be f o r f e i t e d  in  
a c r im i n a l  p ro ceed ing .

AS 1 6 . 0 5 . 1 9 0 ,  which was noc r e p e a l e d  o r  r e p l a c e d  
by AS 1 6 . 0 5 . 1 9 5 ,  p r o v id e s  a u t h o r i t y  f o r  the s t a t e  to  s e i z e  guns, 
t r a p s ,  n e t s ,  a i r c r a f t ,  e t c . ,  and p r o v id e s  t h a t  upon c o n v i c t i o n  o f  
the o f f e n d e r  o f  a v i o l a t i o n  o f  the f i s h  and game code ,  the



This  s t a t u t e  uses the t e r n  " c o n f i s c a t e "  r a t h e r  than 
" f o r f e i t "  but the t e rn s  have been used synonymous ly ,  S t a t e . 
C on se rv a t ion  Department v .  3 rown , 53 N . r Id 359 (Mich. 1 9 5 3 ) .  and 
thus the s t a t u t e  p ro v id e s  a s epa ra te  * f e i t u r e  a u t h o r i t y  f o r  
gu id ing  v i o l a t i o n s .

I t  i s  c l e a r ,  both f rom the s t a t u t e s  d i s cu ssed  above and 
from case law, th a t  cht s t a t e  has the a u t h o r i t y  to seek 
f o r f e i t u r e  o f  v e s s e l s ,  a i r c r a f t  and o t h e r  equipment used ir. 
v i o l a t i o n  o f  f i s h  and game and some gu id ing  s t a t u t e s  o r  regu ­
l a t i o n s  bo th  in  a c r im in a l  case b rough t  a g a in s t  the i n d i v i d u a l  o r  
in  a c i v i l  in  ram a c t i o n  b rought  a g a in s t  the v e s s e l  o r  a i r p l a n e  
i t s e l f .  S t a te  v .  G r a v b i l l , 545 P . 2d 629 (A la s k a  1 9 7 6 ) .
3 .  C i v i l  In  Rem A c t i o n s .

I n  c o n t r a s t  to a c r im in a l  a c t i o n ,  which i s  p rosecu ted  
by the d i s t r i c t  a t t o r n e y ' s  o f f i c e ,  a c i v i l  i n  ram a c t i c r  i s  
b rought  by the a t t o r n e y  g e n e r a l .  An in rem p roceed ing  i s  
s u b s t a n t i a l l y  d i f f e r e n t  f rom a c r im in a l  a c t i o n ,  and p rov id e s  
c e r t a i n  s t r a t e g i c  advan tages .  F i r s t ,  the in  rem comp la in t  i s  
b rought  a g a in s t  the a i r c r a f t  o r  v e s s e l  i t s e l f  as the d e fe ndan t ,  
and no i n d i v i d u a l  p eop le  need be named as de fendan ts  in  the case .

S e r v i c e  i s  e f f e c t e d  on a v e s s e l  o r  a i r c r a f t  by a c t u a l  
o r  c o n s t r u c t i v e  s e i z u r e  o f  the equipment (w i th  a w a r r a n t ) , by 
p o s t i n g  the i tem w i th  a copy o f  the c om p la in t ,  and by f i l i n g  
n o t i c e  o f  f o r f e i t u r e  by p u b l i c a t i o n .  The w a r r an t  shou ld  be

7 - 5
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See a lso , ,  S ta te  v . R i c e , 626 P . 2d 104 (A la ska  1 9 8 1 ) ;  U. S . v . 
Twelve Ermine S k i n s , 78 ? .  Supp. 734 (D. A la ska  1 9 4 8 ) .

3ecausf. che in  rem a c t i o n  i s  c i v i l  r a t h e r  than 
c r im i n a l ,  the case muse be f i l e a  w i th in  two ye a r s  (AS 0 9 . 1 0 . 0 7 0 ) ;  
in  rem c i v i l  a c t i o n s  a re  n o t  bound by che c r im in a l  p rocedu re  
tou r -mcnth  r u l e .

Most f o r f e i t u r e  s t a t u t e s ,  l i k e  AS 1 6 . 0 5 . 1 9 5 ,  a re  s i l e n t  
on the q u e s t i o n  o f  whether a j u r y  t r i a l  i s  o f  r i g h t .  The
o p p o r t u n i t y  f o r  a j u r y  t r i a l  w i l l  p r ob ab ly  be f a v o r e d  in  A laskan
c o u r t s ,  but because o f  the c omp lex i t y  and n a tu re  o f  c i v i l  
f o r f e i t u r e  p roceed ings ,  judge  t r i a l s  a re  p r e f e r a b l e ,  as i s  the 
p r a c t i c e  in  a d m i r a l t y .  In  g e n e r a l ,  c o u r t s  l o o k  to a d m i r a l t y  
p rocedu res  in  h and l in g  f o r f e i t u r e s , U .S .  v .  3 5 . 3 7 2 . 3 5  U .S .  Coin 
and C u r r e n c y , 283 F. Supp. 904 (D .N .Y .  1 9 6 8 ) ;  One P lymouth 
Automobi le v .  U . S . , 165 F . 2 d  136 ( 5 t h  C i r .  1 9 4 7 ) .  A lso  s e e , ? , 7
American Eag le  v .  S t a t e , 620 ? . 2 d  657 (A la s k a  1980 ) , c e r t .
den ied ,  __  U .S .    71 L . E d . 2d 284 ( 1 9 3 2 ) .  As a g e n e r a l  r u l e ,
a d m i r a l t y  cases a re  c r i e d  by a c o u r t ,  no t  a j u r y .  The P a o l i n a
S^, 11 F. 171 (________  1 8 3 0 ) ;  C l a r k  v .  U .S .  , 5 F. Case No. 2 ,  337
(C .C . ?a .  IS  ) ;  see a l s o , Humble O i l  & R e f i n i n g  Co. v .
P h i l a d e l p h i a  Ship Maintenance C o . , 342 F. Supp. 736 (D. ? a .
1 9 7 2 ) ;  American o f  Pue r to  R ic o .  In c .  v .  T ransocean  Tankers  C o r p . , 
317 F. Supp. 798 (D. P u e r t o  R ico 1 9 6 9 ) ;  Texas Menhaden Co. v .  
P a le rm o , 323 F .2d  579 ( 6 t h  C i r .  1 9 6 4 ) .

Some c o u r t s  r e f u s e  to  app ly  a d m i r a l t v  p rocedu re  t h a t» m * » •

« a m  •  ^ -« “ — •  <■  ̂ -» • •  « * •» " *• «  ***<i ^  ^ ^ "•U  — — — C* -to. U t — W-» W MM W M —  —



a i r c r a f t  chat: i s  s e i z e d  and f o r f e i t e d ,  which may be in excess o f
5 1 , 0 0 0 , 0 0 0 .  However, nap.} c o u r t s ,  wh i le  r e c ogn i z in g  che 
c e ce r r e nc  and rem ed ia l  aspeccs ,  s c i l l  view f o r f e i t u r e s  as 
p r im a r i l y  a punishment o r  pena lcy  and ncc f a v o red  in  che 
law. See One C o c k t a i l  G lass  v .  S t a t e , 565 P . 2d 1265 (A la ska  
1 9 7 7 ) .

Because rhe v a lu e  o f  p r o p e r t y  s u b je c t  to f o r f e i t u r e  may 
be so g re a c ,  some c o u r t s  f a v o r  g r an t in g  p a r t i a l  f o r f e i t u r e  o f  che 
equipment ,  o r  o r d e r i n g  f o r f e i t u r e  o f  a bond o r  o t h e r  s e c u r i t y  in  
l i e u  o f  the i tem i t s e l f .  F/V American Sag le  v . . S t a t e , 620 ? . 2 d
o57 (A la s k a  1 9 8 0 ) ,  c e r t ,  d e n i e d , _____ U.S . _____ 71 L .Sd .Zd  234
( 1 9 8 2 ) .

N e i t h e r  AS l o . 0 5 . 1 9 5  no r  che r u l e s  o f  c i v i l  p rocedure  
in  A la ska  p r o v id e  s p e c i f i c  g u i d e l i n e s  f o r  che p rocedure  to be 
f o l l o w e d  in  an in  rem a c t i o n .  The c l o s e s t  r u l e s  o r  g u i d e l i n e s  
a r e ,  as d is cu s s ed  above , the F e d e r a l  .Admira lty Ru les  th a t  r e l a t e  
to  b r i n g in g  a c om p la in t  o r  l i b e l  a g a in s t  a v e s s e l ,  and A la ska  
Ru le s  o f  C i v i l  P rocedu re  4 and 5 ;  c o u r t s  w i l l  l o o k  to  these 
p rocedu re s  as g u i d e l i n e s  f o r  the a c t i o n .

C . G u id e l i n e s  f o r  3 r i r . g i n g  C i v i l  I n  Rem A c t i o n s .

An a c t i o n  f o r  f o r f e i t u r e  o f  v a lu a b l e  equipment such as
a v e s s e l  o r  a i r p l a n e  _s an extreme measure and r e p r e s e n t s  the
h a r s h e s t  o en a lc v  f o r  a f i s h  and game v i o l a t i o n .  On the ocher* •> s

h s n d  . Tro? ?^ 1 c a f ’-nianoQ  n r n v i  n’p 3 u n ic u e  o p p o ru u n iz v  r.o
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3 .  I s  the equipment,  v e s s e l ,  v e h i c l e ,  o r  a i r c r a f t
an i n t e g r a l  p a r t  o f  the v i l a t i o n ?  E . g . , s p o t t i n g  
from a i r c r a f t ,  u s ing  boat  f o r  access to c l o s e d  
a r e a .

4 .  I s  t h i s  che second o r  t h i r d  s im i l a r  v i o l a t i o n  by 
the o f f e n d e r ?

5. I s  th e re  a s i g n i f i c a n t  need to d e t e r  che p ub l i c  
th a t  n e c e s s i t a t e s  b r i n g in g  a case to c i v i l  t r i a l  
on ev idence th a t  would no t  suppo r t  a c r im in a l  
a c t i o n ?  E . g . , v i o l a t i o n  o c c u r r i n g  on i d e n t i f i e d  
v e s s e l s  but crewmen now known.

6. What i s  che v a lu e  o f  che equipment, v e s s e l ,  
v e h i c l e ,  o r  a i r c r a f t  r e l a t i v e  to the commercia l 
p r o f i t  o r  damage to the r e s ou rc e ?

I f  the v i o l a t i o n  does no t  f i t  one o r  more o f  these 
c a t e g o r i e s ,  c i v i l  f o r f e i t u r e  i s  p r o b ab ly  n o t  a p p r o p r i a t e .

D . R e l a t i o n s h i p  Between C i v i l  and C r im in a l  A c t i o n s .

A c r im i n a l  case a g a in s t  an i n d i v i d u a l  f o r  a f i s h  o r
game v i o l a t i o n  i s  an a c t i o n  independent o f  any in  rem p roceed ing
f o r  f o r f e i t u r e .  Haas v .  One 1965 f o r d  A u t o , 529 P. 2d 410 (. C r .  
App. 1 9 7 4 ) .  See a l s o  S t a t e  v .  G r a v b i l l , 545 P . 2d 629 (A la s k a
1 9 7 6 ) .  A judge  in  a c r im i n a l  a c t i o n  has a u t h o r i t y  to  f o r f e i t ,  as
p a r t  o f  the c r im i n a l  sen tenc ing  p r o c ed u re ,  the equipment ,
a i r c r a f t ,  v e s s e l s ,  e t c .  used in  o r  i n  a i d  o f  a v i o l a t i o n  o f  the
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and i f  che c r im in a l  case ,  which w i l l  p r ob ab ly  be heard f i r s t ,  is  
d ism issed  o r  i f  che de fendants  a re  a c q u i t t e d ,  the de fendants  w i l l  
not be in  a p o s i t i o n  to argue chat che in rem case was b r o u \ . .  
me re ly  because the c r im in a l  case was l o s t  and the s t a t e  i s  " o u t  
to ge t "  che d e fe ndan ts .  Fu r th e rmo re ,  i t  i s  v e ry  h e l p f u l  f o r  an 
a s s i s t a n t  a t t o r n e y  g e n e ra l  to a t t end  a c r im in a l  case b e f o r e  
t r y i n g  che same g e n e ra l  i s s u e s  in  a subsequent c i v i l  in  rem 
a c t i o n .  The c r im in a l  c o u r t  might d e c l i n e  to  g ran t  f o r f e i t u r e ,  
even i f  the case were won by the d i s t r i c t  a t t o r n e y ,  and the 
a t t o r n e y  g e n e r a l  i n  chat s i t u a t i o n  would be in  a p o s i t i o n  to 
con t inue  w i th  che in  rem a c t i o n  a g a in s t  che a i r c r a f t  o r  v e s s e l  
i t s e l f .  This may be p a r t i c u l a r l y  a p p r o p r i a t e  in  ca se s ,  such as 
f i s h i n g  in  c l o s e d  a r e a s ,  where a maximum c r im in a l  p e n a l t y  i s  
i n s u f f i c i e n t  to  d e t e r  che conduc t ,  because che v a lu e  o f  the 
h a r v e s t  f a r  exceeds the c r im in a l  f i n e .  In  some in s t a n c e s  the 
c r im i n a l  c o u r t  may choose n o t  to o r d e r  f o r f e i t u r e  because o f  the 
pending c i v i l  a c t i o n .

I f  a c r im i n a l  case i s  won and f o r f e i t u r e  i s  g ran ted  but 
the judgment i s  appea le d ,  che a t t o r n e y  g e n e r a l  may wish to 
p roceed  w i th  an a c t i o n  in  rem on che th e o r y  t h a t  i f  the c r im in a l  
c o n v i c t i o n  were o v e r tu rn e d  on ap p ea l ,  the in  ram a c t i o n  would 
s t i l l  be v a l i d .  A l though the a t t o r n e y  g e n e r a l  need ne t  w a i t  f o r  
the f i n a l  outcome o f  a c r im in a l  a c t i o n  b e f o r e  p roceed ing  in  ram , 
s t r a t e g y  may f a v o r  s t a y in g  a c t i o n  i n  che c i v i l  case u n t i l  the 
c r im i n a l  a c t i o n  i s  o v e r .  The p r im a ry  advantage o f  t h i s  sequence 
i s  t h a t  i t  w i l l  o r a c lu c e  the c r im in a l  d e f e n d a n t ' s  r e s o r t  to the



A .S .  1 6 . 0 5 . 1 9 5  p r o v i d e s :  " I t em s  s p e c i f i e d  in  ( a )  o f
t h i s  s e c t i o n  may be f o r f e i t e d  under t h i s  s e c t i o n  r e g a r d l e s s  o f  
whether they were s e i z e d  b e f o r e  i n s t i t u t i n g  the f o r f e i t u r e  
a c t i o n . "  At l e a s t  one s u p e r i o r  c o u r t  judge  i n  Anchorage has 
r u l e d  t h a t ,  n o tw i th s t a n d in g  t h i s  language ,  the s t a t e  must 
a c t u a l l y  o r  c o n s t r u c t i v e l y  s e i z e  the equipment in  o r d e r  to  b r i n g  
i t  w i t h i n  che c o u r t ' s  j u r i s d i c t i o n ;  m e re ly  f i l i n g  a n o t i c e  o f  l i s  
oendens was h e ld  i n s u f f i c i e n t  to  o b t a in  j u r i s d i c t i o n .  S t a t e  v .  
One S lu e  and r.vhica PA-18 A i r n i a n e , No. 2AN-73-900 C iv .  (Supe r .
C t .  T h i r d  Jud . D i s t .  A la s k a ,  S ep t .  1 9 7 3 ) .  There a r e  s e v e r a l  
o che r  r e a son s  why a c t u a l  s e i z u r e  may be a p p r o p r i a t e .  F i r s t ,  
l o o k i n g  to  the Ruj.es o f  A dm i r a l t y  f o r  guidance in  b r i n g i n g  an in  
rem a c t i o n ,  s e i z u r e  i s  the means f o r  b r i n g in g  che a c t i o n ,  and the 
l i b e l  must be p os ted  on che v e s s e l .  (Supp lemen ta l  Ru le  C, FRCP 
p r o v id e s  t h a t  the c l e r k  o f  c o u r t  i s s u e  an a r r e s t  w a r r a n t  when a 
v e r i f i e d  c om p la in t  i s  f i l e d . )  S ince  an a c t i o n  in  rem i s  b rough t  
a g a i n s t  che i t em  i t s e l f ,  i t  may be n e c e s s a r y  to  " s e r v e "  che 
a i r c r a f t  o r  v e s s e l  w h i l e  i t  i s  w i t h i n  che j u r i s d i c t i o n  o f  the 
c o u r t ;  due to  the h igh  m o b i l i t y  o f  a i r c r a f t  and v e s s e l s ,  s e i z u r e  
may be che o n l y  way to  a s s u r e  t h a t  the r e s  w i l l  be w i t h i n  o r  
remain w i t h i n  the j u r i s d i c t i o n  o f  the c o u r t .  I t  wou ld  be 
p o i n t l e s s  to  b r i n g  a f o r f e i t u r e  a c t i o n  a g a i n s t  an a i r c r a f t  o r  
v e s s e l  chat may sub sequ en t ly  d i s a pp e a r  f r om  the j u r i s d i c t i o n  o f  
the c o u r t  o r  be s o l d  o r  o t h e rw i s e  encumbered.

•T 1 ?I  - to

3. Seizure and Service of Process.



•  #

promissory note or an least insurance coverage for che value of 

Che vessel or aircraft. If a bond is secured, it should cover at 

lease che full value of che vessel, with a provision for 

alceracion of Che seated value in che evenc chac che property 

increases in value during che pendency of che licigacion. It may 

be impossible co accomplish this as a practical maccer. In chac 

evenc, it is best co establish the security or bend in much che 

same manner as bail. A n y  stipulation for release should also 

include a provision chac che owner not sell or otherwise encumber 

che property, and chac che owner will produce che item upon 

demand.

D . Service and Parties.

In accordance wich admiralty procedure, service, on a 

ship (or airplane) can be effected by posting a copy of che 

complainc on che property and leaving a copy wich che person 

having c'ncrol of it, and by publication of a no'ice of filing a 

forfeiture complainc.

Alaska courcs may require personal service of che 

notice of filing a forfeiture action on all ascertainable owners 

or claimants, so a cicle search should be made in connection wich 

service of process. The U.S. Supreme '~ourt has ruled chac where 

che government knew chac che owner of a forfeited car was noc at 

che address co which nocice was sent, the service was inadequate.

O  „ --------- . u  / . n o  I T  C  I Q  f l O C O N
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Ayaa?

(A la s k a  1981) h e ld  chac where a c h i r a  p a r t y  ( i n  chac ca se ,  a 
f i n a n c i a l  i n s c i c u c i o n )  had done a l l  i c  r e a s o n a b ly  cou ld  be 
expecced co do co av o id  i l l e g a l  use o f  equipment i n  which i c  had 
an in c e r e s c ,  i t  was e n c i c l e d  co r em i s s i o n  o f  i t s  i n t e r e s t  in  che 
f o r f e i t e d  equipment.
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OPERATOR' S 
SEIZURE INFORMATION 

(AIRCRAFT)
1 . Make o f  a i r c r a f t :
2 .  Model o f  a i r c r a f t :
3 .  O f f i c i a l  F .A .A . R e g i s t r a t i o n  No.
4 .  Engine S e r i a l  N o ( s ) .  ______________
5 .  A i r f r am e  S e r i a l  No. _______________
6. F l o a t s  ( S k i i s )  type ________________
7. F l o a t s  ( S k i i s )  - S e r i a l  No,
3 .  F l o a t s  ( S k i i s )  - E s t im a ted  v a lu e  todav

FORM NO. i

9 .  D e s c r i p t i o n  o f  a i r c r a f t ,  (w hee ls .  STOL k i t s ,  s t a l l  f e n c e s ,  
types o f  f a b r i c ,  c o l o r  scheme, e t c . )

1 J . V a lu e  when purchased  $
11 . a . Date o f  l a s t  r e a D o r a i s a l 1 Q * ^

b.
c .

Va lue a t  l a s t  r e a D o r a i s a l  S 
Name and add ress  o f  a D o r a i s e r

12 . Es t im a ted  v a l u e  today $
13 . P l a c e  and da te  o f  most r e c e n t  o v e r h a u l s  o r  r e p a i r s

i ai - *
1 Q » ■“ *

14 . a . Name o f  ow r e r ( s )
b . Address o f  owner

T e le  1 

7  - 22
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OPERATOR S 
S E IZ U R E  INFORMATION 

(V E S S E L )

FORM NO. 2

N a-ie o f  v e s s e l _________

K in d  o f  v e s s e l  _________

O f f i c i a l  U . S . C . G .  No,

P o r e  o f  R e g i s t r y  _____

A D F iG  N o. AX

V a lu e  w hen o u r c h a s e d  3

a .  D ace  o f  l a s t  r e a p p r a i s a l ____________________________, 1?

b . V a lu e  a t  l a s t  r e a o o r a i s a l  S

c .  Mane a n d  a d d r e s s  o f  a p p r a i s e r  

5 .  E s t im a t e d  v a lu e  c o d a v

P l a c e  a n d  d a t e  o f  m o st r e c e n t  o v e r h a u ls  o r  r e p a i r s

i q— — — — — > *“ '  m

_______________________________________________________________________________ . 19 .

a .  Name o f  o w n e r

A d d r e s s  o f  o w n e r

T e l e . ( T

1 1 . Names o f  o t h e r s  w ic h  a  r i g h t ,  t i t l e  o r  i n t e r e s t  i n  v e s s e l

( a . g . 3 a n k s , NOAA, s t a t e ,  m a t e r ia lm e n , s u D o l i e s ,  c re w s  
w a g e s , e t c . )

D a t a  P a y m e n t
Name & A d d r e s s  B a la n c e  I n c u r r e d  S c h e d u le
a .  , 19 S o e r  mo,

b .    , 19 S o e r  no



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
JUDICIAL DISTRICT AT

FORM NO.  3

S T A T E  OF A L A S K A ,

vs .

ONE RED AND WHITE PIPER
a i r p l a n e , 
Number

, S e r i a l  
and

concencs t h e r e o f , i n c l u d in g  
appu r tenan t  in s t r um en t s ,  
r a d i o s ,  and f l c a t s ,
S e r i a l  No.s and
JOHN DOE and JANE DOE,

ana

De fendants

C i v i l  No. _________________
COMPLAINT FOR FORFEITURE AND DAMAGES 

(A." i b . 0 5 . i 9 o )
The S t a t e  o f  A la s k a ,  th rough  i t s  A t t o rn e y  G e n e r a l ,

a l l e g e s  as f o l l o w s :
F i r s t  Cause o f  Ac t ion

1 .  Th is  i s  an a c t i o n  f o r  f o r f e i t u r e  o f  P i p e r
N______________________  [ d e s c r i b e ]  and the c on ten ts  o f  the a i r c r a f t ,
i n c l u d in g  appu r ten an t  in s t rum en ts  and r a d i o s .  Th is  a c t i o n  i s  
b rough t  unde r AS 1 6 . 0 5 . 1 9 5 .

2 .  On o r  about , 19_____ , i n  the
vicinity or

to  [ d e s c r i b e  v i o l a t i o n ]
V -  2 6



FO^'i NO. 3 ( c o n e . )
r e g u i a c i o n s . Th is  a c t i o n  i s  b rough t  under AS 1 6 . 0 5 . 1 9 5 ,  which 
p r o v id e s  t h a t  an a c t i o n  f o r  damages may be j o i n e d  w i th  an a c t i o n  
f o r  f o r f e i t u r e  o f  a i r c r a f t  and equipment used in  o r  i n  a id  o f  a 
v i o l a t i o n  o f  an A la ska  f i s c  and game s t a t u t e  o r  r e g u l a t i o n .

3 . The de fendan ts  ___________________________________________
a r e ,  and a t  a l l  t imes r e l e v a n t  to  t h i s  a c t i o n  have been, 
r e s i d e n t s  o f  ___________ , A la s k a ,  __________ J u d i c i a l  D i s t r i c t .

4 .  On o r  a b o u t ___________________ , 19___ , in  the
v i c i n i t y  o f  , _ _ _ _ _ _ _ _ _ _  J u d i c i a l
D i s t r i c t ,  S t a t e  o f  A la s k a ,  de fendan t  __________________________________
[d e s c r i b e  v i o l a t i o n ]
i n  v i o l a t i o n  o f  A la s k a  F i s h  and Game r e g u l a t i o n  ____ ________________
- the o f f e n s e  be ing  [ d e s c r i b e ]

5 .  As a r e s u l t  o f  the a c t i o n s  o f  d e fe ndan ts
____________________________ d e s c r ib ed  above ,  the  S t a t e  o f  A la s k a  has
been i r r e p a r a b l y  damaged by the i l l e g a l  a p p r o p r i a t i o n  o f  
_________________________________________  i n  an amount no l a s s  than
S__________________________________ .

WHEREFORE the S t a t e  o f  A la s k a  p ray s  f o r  r e l i e f  as
f e l l o w s :

I .  Damages i n  an amount n o t  l e s s  than
S_______________  s a i d  damages to  be p roven  more
s p e c i f i c a l l y  a t  t r i a l .
I I .  C o s t s ,  a t t o r n e y  f e e s  and such f u r t h e r  r e l i e f  as
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CORRECTION
T H I S  D O C U M E N T  

H A S  B E E N  R E P H O T O G R A P H E D  
T O  A S S U R E  L E G I B I L I T Y



INDEX FOR DEPARTi’tENT OF FISH & GAME continued

V. INSTRUCTIONS FOR SEIZURE WARRANT FORMS V - 32

FORK NO. 5 WARRANT TO SEIZE V - 33

FORM NO. 6 RETURN V - 35

INSTRUCTIONS FOR NOTICE OF FORFEITURE V - 36

FORM NO. 7 NOTICE OF FORFEITURE V - 33

INSTRUCTIONS FOR RELEASES V - 40

FORM NO. 3 STIPULATION FOR RELEASE OF AIRCRAFT V - 41

FORM NO. ' STIPULATION FOR RELEASE OF VESSEL V - 43

V - 2



#

I  GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS:
F ISH , GAME AND GUIDING V - 3

A. Statutory Authority:
F o r f e i t u r e  i n  F i s h  and Game and Gu id ing  
V i o l a t i o n s .  V - 3

3 .  C i v i l  I n  Rem A c t io n s
In  rem a c t i o n  -  bu rden  o f  p r o o f ,  r i g h t
to  j u r y ,  d i s c o v e r y  p r o c e d u r e .  V -  6

C. G u id e l i n e s  f o r  3 r i r . g i n g  C i v i l  In  Rem
A c t i o n s .  V - 10

D. R e l a t i o n s h i p  between C i v i l  and C r im in a l
A c t i o n s  S ep a ra t e  a c t i o n s ;  when b o th
c i v i l  and c r im i n a l  may be f i l e d ;
t im in g  o f  c i v i l  and c r im i n a l  c a s e s .  V - I I

I I  MECHANICS OF BRINGING C IV IL  FORFEITURE ACTIONS V - 14
A. N o t i f i c a t i o n  V - 14
3 .  S e i z u r e  and S e r v i c e  o f  P r o c e s s  V - 15
C. R e l e a s e  - S t i p u l a t i o n s  f o r  r e l e a s e  o f

p r o p e r t y  V - 16
D. S e r v i c e  and P a r t i e s  V - 17

I I I  DISPOSITION OF FORFEITED EQUIPMENT V - 19
R ig h t s  o f  innocen t  owners and l i e n o r s ;

R em is s ion  V - 19
F o r f e i t u r e  c h e c k l i s t  V - 21

IV FORMS
INSTRUCTIONS FOR SEIZURE INFORMATION FORM
FORM NO. I  OPERATOR'S SEIZURE INFORMATION

FORM (AIRCRAFT) V - 22
FORM NO. 2 OPERATOR'S SEIZURE INFORMATION

FORM (VESSEL) V - 24
FORM NO. 3 COMPLAINT FOR FORFEITURE AND DAMAGES V - 26

INDEX FOR DEPARTMENT CF FISK 4 GAME

FORM NO. 4 DIRECTIONS FOR SERVICE V - 30

V - 1



$

(d )  In  i s  no d e fe n se  chac the pe rson  
who had che items s p e c i f i e d  in  ( a )  
o f  ch is s e c t i o n  in  p o s s e s s i o n  a t  
che time o f  i t s  use and s e i z u r e  has 
no t  been c o n v i c t e d  o r  a c q u i t t e d  in  
a c r im in a l  p ro ceed ing  r e s u l t i n g  
f rom  o r  a r i s i n g  ou t  o f  i t s  use .

( e )  Mo f o r f e i t u r e  may be made o f  an
item sub sequen t ly  s o l d  to  an i n n o ­
cent p u rc h a s e r  i n  good f a i t h .  The
burden o f  p r o o f  as to  whether the 
p u rchase r  pu rchased  che i tem  in n o ­
c e n t l y  and i n  good f a i t h  s h a l l  be 
on the p u r c h a s e r .

( f )  An i tem f o r f e i t e d  under t h i s  s e c t i o n
s h a l l  be d i s p o s ed  o f  a t  the d i s c r e ­
t i o n  o f  che depa r tmen t .

The l e g i s l a t u r e  passed ch is  s t a t u t e  p a r t l y  in  re sponse  
to  p r o c e d u r a l  q u e s t i o n s  t h a t  a r o s e  i n  che case S t a t e  v .  G r a v b i l l . 
545 ? . 2 d  629 (A l a s k a  1 9 7 6 ) ,  where f o r f e i t u r e  was demanded by che 
s t a t e  in  a c r im i n a l  case i n v o l v i n g  i l l e g a l  p o s s e s s i o n  and 
t r a n s p o r t a t i o n  o f  a bea r  h id e .  G r a v b i l l  had a rgued chat i c  was 
mandato ry f o r  che s t a t e  to  i n i t i a t e  a s e p a r a t a  in  rem c i v i l  
p ro c eed ing  in  o r d e r  co seek f o r f e i t u r e  o f  the a i r p l a n e  used in  
the v i o l a t i o n .  The supreme c o u r t  r e j e c t e d  ch is  argument and h e ld  
chat under AS 1 6 . 0 5 . 1 9 0 ,  which was the o n l y  f i s h  and game 
f o r f e i t u r e  s t a t u t e  a t  che t im e ,  an a i r c r a f t  c ou id  be f o r f e i t e d  in  
a c r im i n a l  p r o c eed ing .

AS 1 6 . 0 5 . 1 9 0 ,  which was n o t  r e p e a l e d  o r  r e p l a c e d  
by AS 1 6 . 0 5 . 1 9 5 ,  p r o v id e s  a u t h o r i t y  f o r  the s t a t e  to  s e i z e  guns, 
t r a p s ,  n e t s ,  a i r c r a f t ,  e t c . ,  and p r o v id e s  t h a t  upon c o n v i c t i o n  o f  
the o f f e n d e r  o f  a v i o l a t i o n  o f  che f i s h  and game code ,  the

V -  4



I  GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS :
F I S H ,  GAME AND G U ID IN G

A. S t a t u t o r y  A u t h o r i t y :  F o r f e i t u r e  i n  F i s h ,  Game
and Guiding; V i o l a t i o n s

S e v e r a l  s t a t u t e s  p r o v i d e  a u t h o r i t y  f o r  f o r f e i t u r e  
o f  equipment and i l l e g a l l y  taken  f i s h  and game-, these  
i n c l u d e  AS 1 6 . 0 5 . 1 9 0 ,  AS 1 6 . 0 5 . 1 9 5 ,  and AS 0 8 . 5 4 . 2 1 0 .  The 
s t a t u t e  p r im a r i l y  used as a b a s i s  f o r  i n  rem f o r f e i t u r e  o f  
i l l e g a l l y  used equipment i s  AS 1 6 . 0 5 . 1 9 5 ,  enac ted  in  1974 .  
That s t a t u t e  p r o v i d e s ,  i n  r e l e v a n t  p a r t :

( a )  Guns, t r a p s ,  n e t s ,  f i s h i n g  g e a r ,  
v e s s e l s ,  a i r c r a f t ,  o t h e r  mo to r  v e h i ­
c l e s ,  s l e d s ,  and ot.  »r p a r a p h e r ­
n a l i a  o r  g ea r  used  in  o r  i n  a i d  o f
a v i o l a t i o n  o f  t h i s  t i t l e ,  o r  r e g u l a ­
t i o n  p romu lg a ted  unde r  t h i s  t i t l e ,  
be f o r f e i t e d  to  the  s t a t e

( 1 )  upon c o n v i c t i o n  o f  the 
o f f e n d e r  in  a c r im i n a l  p ro c e ed ing  
. . . o r

( 2 )  upon judgment o f  a c o u r t  
o f  competent j u r i s d i c t i o n  i n  a p r o ­
ceed ing  i n  rem t h a t  an i t em  s p e c i ­
f i e d  above was used  i n  o r  i n  a i d  o f  
a v i o l a t i o n  o f  t h i s  t i t l e  o r  r e g u l a ­
t i o n  p romu lga ted  unde r  i t .

(b )  I tems c l a s s i f i e d  i n  ( a )  o f  t h i s  
s e c t i o n  may be f o r f e i t e d  unde r t h i s  
s e c t i o n  r e g a r d l e s s  o f  whe the r  they  
were s e i z e d  b e f o r e  i n s t i t u t i n g  the 
f o r f e i t u r e  a c t i o n .

( c )  An a c t i o n  f o r  f o r f e i t u r e  u n d e r  t h i s  
s e c t i o n  m ay b e  j o i n e d  w i t h  an  a l t e r ­
n a t i v e  a c t i o n  f o r  d am ag es b r o u g h t
b y  t h e  s t a t e  to  r e c o v e r  d am ag es f o r  
t h e  v a i u e  o f  f i s h  a n d  game o r  p a r t s  
o f  t h e m . . . t r a n s p o r t e d  o r  p o s s e s s e d  
c o n t r a r y  to  th e  p r o v i s i o n s  o f  t h i s  
i - i L l e  o r  a  r e g u r a r .r o n  p r o m u lg a te d  
u n d e r  i t .
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Th is  scacuce uses che cerm " c o n f i s c a c e "  r a t h e r  chan 
" f o r f e i t "  but che cerms have been used synonymous ly ,  S t a t e . 
C on se rv a t i o n  Deparcmenc v .  Brown, 53 N.W.2d 359 (Mich. 1 9 5 2 ) .  and 
thus che scacuce p ro v id e s  a s epa ra te  f o r f e i t u r e  a u t h o r i t y  f o r  
gu ing v i o l a c i o n s .

I c  i s  c l e a r ,  boeh f rom the scacuces d is cu ssed  above and 
f rom case law, chac che scace has che aucho r ic v  co seek 
f o r f e i t u r e  o f  v e s s e l s ,  a i r c r a f c  and ocher equipment used in  
v i o l a t i o n  o f  f i s h  and game and some gu id ing  scacuces o r  r egu ­
l a t i o n s  bo th  in  a c r im in a l  case broughc aga in sc  the i n d i v i d u a l  o r  
ir. a c i v i l  i n  rem a c t i o n  broughc aga insc  che v e s s e l  o r  a i r p l a n e  
i t s e l f ,  Scace v .  G r a v b i l l , 545 P . 2d 629 (A la sk a  1 9 7 6 ) .
3. C i v i l  I n  Rem A c t i o n s .

I n  c o n t r a s c  co a c r im in a l  a c t i o n ,  which i s  p ro secu ted  
by che d i s c r i c c  a t t o r n e y ' s  o f f i c e ,  a c i v i l  in  rem a c c i c r  i s  
broughc by che a t t o r n e y  g e n e r a l .  An in  rem p roceed ing  i s  
s u b s t a n t i a l l y  d i f f e r e n t  f rom  a c r im in a l  a c t i o n ,  and p ro v id e s  
c e r t a i n  s t r a t e g i c  advan tages .  F i r s t ,  the in  rem comp la inc i s  
broughc a g a in s t  the a i r c r a f t  o r  v e s s e l  i t s e l f  as che d e fe ndan t ,  
and no i n d i v i d u a l  p eop le  need be named as de fendan ts  in  the case .

S e r v i c e  i s  e f f e c t e d  on a v e s s e l  o r  a i r c r a f t  by a c t u a l  
o r  c o n s t r u c t i v e  s e i z u r e  o f  the equipment (wich a w a r r a n t ) , by 
p o s t i n g  che i tem  wich a copy o f  the comp la inc ,  and by f i l i n g  
n o t i c e  o f  f o r f e i t u r e  by p u b l i c a t i o n .  The w a r r an t  sh ou ld  be

*
o



CORRECTION
T H I S  D O C U M E N T  

H A S  B E E N  R E P H O T O G R A P H E D  
T O  A S S U R E  L E G I B I L I T Y



INDEX FOR DEPARTMENT OF FISH & GAME

I GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS:
FISH, GAME AND GUIDING V - 3

A. Statutory Authority:
Forfeiture in Fish and Game and Guiding 
Vi o l a t i o n s . V - 3

3. Civil In Rem Actions
In rem action - burden of proof, right
co jury, discovery procedure. V - 6

C. Guidelines for Bringing Civil In Rem
Actions. V - 10

D. Relationship between Civil and Criminal
Actions Separate actions; when both
civil and criminal may be filed;
timing of civil and criminal cases. V - 11

II MECHANICS OF BRINGING CIVIL FORFEITURE ACTIONS V - 14

A. Notification V - 14

3. Seizure and Service of Process V - 15

C. Release - Stipulations for release of
property V - 16

D. Service and Parties V - 17

III DISPOSITION OF FORFEITED EQUIPMENT V - 19

Rights of innocent owners and l i eno rs;
Remission V - 19

Forfeiture checklist V - 21

IV FORMS

INSTRUCTIONS FOR SEIZURE INFORMATION FORM

FORM NO. I OPERATOR'S SEIZURE INFORMATION
FORM (AIRCRAFT) V - 22

FORM NO. 2 OPERATOR'S SEIZURE INFORMATION
FORM (VESSEL) V - 24

FORM NO. 3 COMPLAINT FOR FORFEITURE AND DAMAGES V - 25

FORM NO. 4 DIRECTIONS FOR SERVICE V - 30

V - 1



INDEX FOR DEPARTMENT OF FISH & GAME con t inued

V. INSTRUCTIONS FOR SEIZURE WARRANT FORMS V - 32
FORM MO. 5 WARRANT TO SEIZE V - 33
FORM NO. 6 RETURN V - 35
INSTRUCTIONS FOR NOTICE OF FORFEITURE V - 36
FORM NO. 7 NOTICE OF FORFEITURE V - 33
INSTRUCTIONS FOR RELEASES V - 40
FORM NO. 3 STIPULATION FOR RELEASE OF AIRCRAFT V - 41
FORM NO. 9 STIPULATION FOR RELEASE OF VESSEL V - 43

V - 2



GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS :
FISH, GAME AND GUIDING

A. Statutory Authority: Forfeiture in Fish, Game
and Guiding Violations'

Several statutes provide authority for forfeiture 

of equipment and illegally taken fish and game; these 

include AS 16.05.190, AS 16.05.195, and AS 08.54.210. The 

statute primarily used as a oasis for in rem forfeiture of 

illegally used equipment is AS 16.05.195, enacted in 1974. 

That statute provides, in relevant part:

(a) Guns, traps, nets, fishing gear, 
vessels, aircraft, other motor v e h i­
cles, sleds, and other pa rapher­
nalia or gear used in or in*aid of
a violation of this title, or regula­
tion promulgated under this title, 
be forfeited to the state

(1) upon conviction of the 
offender in a criminal proceeding 
. . .or

(2) upon judgment of a court 
of competent jurisdiction in a p r o­
ceeding in rem that an item speci­
fied above was used in or in aid of 
a violation of this title or regula­
tion promulgated under it.

(b) Items classified in (a) of this 
section may be forfeited under this 
section regardless of whether they 
were seised before instituting the 
forfeiture action.

(c) An action for forfeiture under this 
section may be joined with an alter­
native action for damages brought
by che state to recover damages for 
the value of fish and game or parts 
of t hem...transported or possessed 
contrary to the provisions of this 
Liule or a regulation oromuigatea 
under i t .
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(d )  In  i s  no de fense  chac che pe rson  
who had che items s p e c i f i e d  i n  ( a )  
o f  ch is  s e c t i o n  in  p o s s e s s i o n  ac 
che c ine o f  i c s  use and s e i z u r e  has 
n o t  been c o n v ic t e d  o r  a c q u i t t e d  in  
a c r im in a l  p roceed ing  r e s u l t i n g  
f rom o r  a r i s i n g  ou t  o f  i c s  use .

( e )  Mo f o r f e i t u r e  may be made o f  an
item sub sequen t ly  s o l d  co an i n n o ­
cent pu rchase r  i n  good f a i t h .  The
burden o f  p r o o f  as co whether the 
pu rchase r  purchased  the i tem i n n o ­
c e n t l y  and in  good f a i t h  s h a l l  be 
on che p u rc h a s e r .

( f )  An i tem f o r f e i t e d  under ch is  s e c t i o n
s h a l l  be d i sp o sed  o f  ac che d i s c r e ­
t i o n  o f  che depar tmen t .

The l e g i s l a t u r e  passed ch is  s t a t u t e  p a r t l y  i n  re spon se  
cc p r o c e d u r a l  q u e s t i o n s  chat a r o s e  i n  che case Sca te  v .  G r a v b i l l , 
545 P . 2d 629 (A la sk a  1 9 7 6 ) ,  where f o r f e i t u r e  was demanded by Che 
s t a t e  i n  a c r im in a l  case i n v o l v i n g  i l l e g a l  p o s s e s s i o n  and 
t r a n s p o r t a t i o n  o f  a b ea r  h id e .  G r a v b i l l  had a rgued chac i c  was 
mandatory f o r  the s t a t e  to  i n i t i a t e  a sepa race  in  rem c i v i l  
p roceed ing  i n  o r d e r  co seek f o r f e i t u r e  o f  che a i r p l a n e  used i n  
che v i o l a t i o n .  The supreme c o u r t  r e j e c t e d  t h i s  argument and h e ld  
chac under AS 1 6 . 0 5 . 1 9 0 ,  which was che o n l y  f i s h  and game 
f o r f e i t u r e  s t a t u t e  a t  the t ime ,  an a i r c r a f t  c o u ld  be f o r f e i t e d  in  
a c r im i n a l  p roceed ing .

AS 1 6 . 0 5 . 1 9 0 ,  which was n o t  r e p e a l e d  o r  r e p l a c e d  
by AS 1 6 . 0 5 . 1 9 5 ,  p r o v id e s  a u t h o r i t y  f o r  che s t a t e  to  s e i z e  guns, 
c r a p s ,  n e c s , a i r c r a f t ,  e t c . ,  and p r o v id e s  chat upon c o n v i c t i o n  o f  
the o f f e n d e r  o f  a v i o l a t i o n  o f  the f i s h  and game code ,  che
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equipment may be f o r f e i t e d  by c o u r t  o r d e r .  AS 1 6 . 0 5 . 1 9 0  d i f f e r s  
f rom AS 1 6 . 0 5 . 1 9 5  in  chat i t  does n o t  add re s s  c i v i l  in  rem 
p r o c e d u r e s ,  and i t  s p e c i f i e s  t h a t  i l l e g a l l y  taken f i s h  and game 
s h a x l  be f o r f e i t e d  by the c o u r t  upon c o n v i c t i o n ;  i c  does n o t ,  
however ,  add ress  the d i s p o s i t i o n  o f  v e s s e l s ,  a i r c r a f t  o r  o t h e r  
equipment f o r f e i t e d  by a c o u r t .  In  c o n t r a s t ,  AS 1 6 . 0 5 . 1 9 5  
e s t a b l i s h e s  chac f o r f e i t e d  equipment " s h a l l  be d isp o sed  o f  ac the 
d i s c r e t i o n  o f  the depa r tmen t"  [ o f  F i s h  and Game].

G e n e r a l l y ,  w h e n  b r i n g i n g  a n  i n  r e m  f o r f e i t u r e  a c t i o n ,

AS 1 6 . 0 5 . 1 9 5  i s  the a p p r o p r i a t e  s t a t u t o r y  a u t h o r i t y ;  use AS 
1 5 . 0 5 . 1 9 0  f o r  o b t a i n i n g  a s e a rch  and s e i z u r e  w a r r an t  o r  f o r  
o b t a i n i n g  a c o u r t  o r d e r  d i s p o s i n g  o f  i l l e g a l l y  taken f i s h  o r  game 
in  a c r im i n a l  p ro c e ed ing .

I n  a d d i t i o n  t o  the f o r f e i t u r e  a u t h o r i t y  p r o v id ed  in  
T i t l e  16 f o r  f i s h  and game v i o l a t i o n s ,  AS 0 8 . 5 4 . 2 1 0 (b )  p r o v id e s  
i n  p e r t i n e n t  p a r t :

[A] p e r s on  who engages i n  g u id ing  o r  
t r a n s p o r t i n g  a c t i v i t y  d u r i n g  the  p e r i o d  
h i s  l i c e n s e  i s  suspended o r  re voked  under 
t h i s  c h a p t e r  [g u id i n g  c h a p t e r ,  T i t l e  8 ,
A la sk a  S t a t u t e s ]  i s  g u i l t y  o f  a f e l o n y  
p u n i s h a b l e ,  upon c o n v i c t i o n ,  by a f i n e  
o r  n o t  more than $ 5 , 0 0 0  and by im p r i s o n ­
ment f o r  n o t  l e s s  than one y e a r  n o r  more 
than 3 y e a r s .  I n  a d d i t i o n  to  punishment 
f o r  a f e l o n y ,  a i l  guns ,  f i s h i n g  t a c k l e ,  
b o a t s ,  a i r c r a f t , a u t om ob i l e s  o r  o t h e r  
v e h i c l e s ,  camping g e a r  and o t h e r  eq u ip ­
ment and p a r a p h e r n a l i a  used i n ,  o r  in  
a i d  o f ,  g u id in g  o r  t r a n s p o r t i n g  a c t i v i t y  
engaged i n  du r in g  thp p e r i o d  o f  
su sp en s io n  o r  r e v o c a t i o n  s h a l l  be 
c o n f i s c a t e d  by p e r son s  a u t h o r i z e d  to  
e n f o r c e  t h i s  c h a p t e r .  [Emphasis added]

V - 5



•  . f t

■

Th is  scacuce uses che term " c o n f i s c a t e "  r a ch e r  chan 
" f o r f e i t "  buc che cerms have been used synonymous ly ,  S ca ce . 
Conse rvac ion  Deparcmenc v . S rcwn, 53 N.W.2a 359 (Mich. 1 9 5 3 ) .  and 
chus che scacuce p ro v id e s  a sepa race  f o r f e i c u r e  aucho r ic y  t o r  
gu id ing  v i o l a c i o n s .

I c  i s  c l e a r ,  boch f rom che scacuces d iscu ssed  above and 
f rom case law , chac che scace has che au cho r i c y  co seek 
f o r f e i c u r e  o f  v e s s e l s ,  a i r c r a f c  and oche r  equipmenc used in  
v i o l a t i o n  o f  f i s h  and game and some gu id ing  scacuces o r  regu - 
l a c i o n s  boch in a c r im in a l  case broughc aga in sc  che i n d i v i d u a l  c r  
in  a c i v i l  i n  ram acc ion  broughc aga in sc  che v e s s e l  o r  a i r p l a n e  
i t s e l f .  5 c a : a  v .  G r a v b i l l , 545 ? . 2 d  629 (A la s k a  1 9 7 6 ) .
3.  C i v i l  I n  Rem A c t i o n s .

In  c o n t r a s t  co a c r im i n a l  a c c i o n ,  which i s  p rosacucea 
by che d i s c r i c c  a t t o r n e y ' s  o f f i c e ,  a c i v i l  in  rem a c t i o n  i s  
broughc by che acco rnev  g e n e r a l .  An in  rem p roceed ing  i s  
s u b s t a n t i a l l y  d i f f e r e n t  f rom a c r im i n a l  a c t i o n ,  and p rov ides  
c e r t a i n  s t r a t e g i c  advan tages .  F i r s c ,  the i n  rem compla inc i s  
broughc aga in sc  che a i r c r a f t  o r  v e s s e l  i t s e l f  as che d e fe ndan t ,  
and no i n d i v i d u a l  p eop le  need be named as de fendan ts  in  the c a rj e .

S e r v i c e  i s  e f f e c t e d  on a v e s s e l  o r  a i r c r a f t  by a c t u a l  
o r  c o n s t r u c t i v e  s e i z u r e  o f  the equipment (w i th  a w a r r a n t ) , by 
p o s t i n g  che i tem  w i th  a copy o f  the comp la inc ,  and by f i l i n g  
n o t i c e  o f  f o r f e i t u r e  by p u b l i c a t i o n .  The w a r r an t  shou ld  be
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obtained under Alaska Rule of Criminal Procedure 37. See F/ V 

American Eagle v. State, 620 P.2d 657 (Alaska 1980). The 

registered owner and any known claimants should be notified of 

the action, but n ;ed not be made parties. United States v. 

Poilastrine. 8 Alaska 104 (D. Alaska 1929); United States v. 

Bleasby, 257 F.2d 278. (3d Cir. 1958); Peoole v. One 1971 Mercury 

Sedan, 168 P.2d 443 (Ct. App. Cal. 1946).

Secondly, the in rem proceeding is a civil action and

therefore the rules of evidence, burden of proof, and discovery

provisions for civil cases are applicable. Civil rules provide

considerably more expansive discovery than criminal rules, and

the civil burden of proof by a preponderance of the evidence

applies. Case law shows that _in rem forfeitures are considered,

although civil actions, "quasi criminal in nature". Gravbill v.

State, 545 P.2d 629 (Alaska 1976). This holding does not,

however, mean that a criminal burden of proof applies. Judge

Madsen, who rendered the superior court decision in F/V American

Eagle v. State, 620 P.2d 657 (Alaska 1980), cert, denied,

U.S. , 71, L. Ed.2d 284 (1982), stated in his decision granting

forfeiture of a fishing vessel:

The court, after having heard and weigh­
ing the testimony of the witnesses and
the exhibits, finds that the state has
met its burden by clearly and 
convincingly proving by a preponderance 
of the evidence.
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See also. State v. Rice, 626 P.2d 104 (Alaska 1981); U.S. v .

Twelve Ermine Skins, 73 F. Supp. 734 (D. Alaska 1943).

3ecause che in rem action is civil rather than

criminal, the case must be filed within two years (AS 09.10.070);

in rem civil actions are noc bound by che criminal procedure 

.
rour-montn ruie.

Most forfeiture statutes, like AS 16.05.195, are silent 

on Che question of whether a jury trial is of right. The

opportunity for a jury trial will probably be favored in Alaskan

courts, but because of the complexity and nature of civil 

forfeiture proceedings, judge trials are preferable, as is the 

practice in admiralty. In general, courts look to admiralty 

procedures in handling forfeitures, U.S. v. 35.372.35 U.S. Coin 

and Currency, 283 ?. Supp. 9C4 (D.N.Y. 1968); One Plymouth 

Automobile v. U.S., 165 F.2d 136 (5th Cir. 1947). Also see, F/7

American Eagle v. State, 620 ?.2d 657 (Alaska 1980), cert.

denied, __ U.S. __ 71 L. Ed.2d 284 (1982). As a general rule,

admiralty cases are tried by a court, not a jury. The Paolina

S^, 11 F. 171 (_________ 1880); Clark v. U.S. , 5 ?. Case No. 2, 337

(C.C. Pa. 13__); see also, Humble Oil & Refining Co. v.

Philadelphia Ship Maintenance Co., 342 F. Supp. 736 (D. Pa.

1972); American of Puerto Rico. Inc. v. Transocea^ Tankers Corp., 

317 F. Supp. 798 (D. Puerto Rico 1969); Texas Menhaden Co. v. 

Palermo, 323 F.2d 579 (6th Cir. 1964).

Some courts refuse to apply admiralty procedure that



drug v i o l a t i o n s .  Th is  p o s i t i o n  i s  based on the argument th a t  
a l t h o u gh  a d m i r a l t y  f o r f e i t u r e s  a re  p r o s e c u te d  ui rem ac c o rd in g  to 
a d m i r a l t y  p r a c t i c e ,  s e i z u r e s  on land a r e  n o t  a d m i r a l t y  cases  but 
"common law i n f o r m a t i o n s , "  i n  which a j u r y  t r i a l  i s  demar.dable. 
P eop le  v .  One 1941 C h e v r o l e t  Coupe, 231 P . 2d 832 (C a l .  1 9 5 1 ) ;  One 
P lymouth Automob i le  v .  U . S . , 165 F .2d  186 ( 5 t h  C i r .  1 9 4 7 ) .  The 
c o u r t  i n  Peop le  v .  One 1941 C h e v r o l e t  Coupe , 231 P . 2d 332 (C a l .  
1951 )  d i s t i n g u i s h e s  between f o r f e i t u r e s  o f  c on t r ab and ,  where 
th e r e  i s  no r i g h t  to  t r i a l  by j u r y ,  and f o r f e i t u r e s  o f  o t h e rw i s e  
l a w fu l  i n s t r u m e n t a l i t i e s ,  where t r i a l  by j u r y  i s  a c o n s t i t u t i o n a l  
r i g h t .  The c o u r t  i n  S t a t e  C on s e r v a t i o n  Den t ,  v .  3 rown , 55 N.W.2d 
359 (M ich . 1952 )  h e l d  chat f o r f e i t u r e  a c t i o n s  a r e  s t a t u t o r y  and 
no t  founded i n  the common law , and c l a im a n t s  t h e r e f o r e  a r e  n o t  
acco rded  a r i g h t  to  a j u r y  t r i a l .

Ano the r  im p o r t a n t  d i s t i n c t i o n  between a c r im i n a l  case 
and an i n  rem c i v i l  a c t i o n ,  i s  th a t  the i n  rem c i v i l  f o r f e i t u r e  
i s  n o t  c o n s id e r e d  s t r i c t l y  a punishment o r  p e n a l t y ,  bu t r a t h e r  i s  
a d e t e r r e n t  and r e m e d i a l ,  i . e . ,  i t  i s  a way t o  remove an 
i n s t r u m e n t a l i t y  f rom  the  hands o f  one u s i n g  i c  im p r o p e r l y ,  in  
o r d e r  to  p r o t e c t  the s t a t e ' s  r e s o u r c e s .  C a l e r o - T o l e d o  v .  P ea r son  
Yacht L e a s in g  Co . , 416 U .S .  663 ( 1 9 7 4 ) ;  Gu lp v .  U . S . , 523 F . 2 d  
557 ( 3 t h  C i r .  1 9 7 5 ) .  A c o u r t  may be more w i l l i n g  t o  o r d e r  
f o r f e i t u r e  i n  a c i v i l  i n  rem p roceed ing  th an  i n  a c r im i n a l  a c t i o n  
where t h e r e  may be a l a r g e  d i s p a r i t y  between che maximum f i n e  o r  
p e n a l t y  ( g e n e r a l l y ,  che maximum f i n e  f o r  f i s h  and game v i o l a t i o n s  
i s  S i .Guu aim o - e y e a r  i n  j a i l )  and uiie v a l u e  u l  <_ue v e a a c l  vj.

V - 9



a i r c r a f t  c h a c  is s e i z e d  a n d  f o r f e i c e d ,  w h i c h  m a y  b e  in e x c e s s  o f

S i , 0 0 0 , 0 0 0 .  H o w e v e r ,  m a n y  c o u r t s , w h i l e  r e c o g n i z i n g  c h e  

d e t e r r e n t  a n d  r e m e d i a l  a s p e c t s ,  s t i l l  v i e w  f o r f e i t u r e s  as 

p r i m a r i l y  a p u n i s h m e n t  o r  p e n a l t y  a n d  n e t  f a v o r e d  in t h e  

law. S e e  O n e  C o c k t a i l  G l a s s  v. S t a t e , 5 6 5  ? . 2 d  1 2 6 5  ( A l a s k a

1 9 7 7 ) .

B e c a u s e  c h e  v a l u e  o f  p r o p e r t y  s u b j e c t  co f o r f e i c u r e  m a y  

be so g r e a c ,  s o m e  c o u r t s  f a v o r  g r a n t i n g  p a r t i a l  f o r f e i c u r e  o f  c h e  

e q u i p m e n t ,  o r  o r d e r i n g  f o r f e i c u r e  o f  a b o n d  o r  o c h e r  s e c u r i t y  in 

l i e u  o f  c h e  i t e m  i c s e l f . F / 7  A m e r i c a n  E a g l e  v. . S c a c e , 6 2 0  P . 2 d

o5? ( A l a s k a  1 9 8 0 )  , c e r t . d e n i e d ,  _____  U . S .  ______ 71 L . £ d . 2 d  2 3 4

(1932) .

N e i t h e r  A S  1 6 . 0 5 . 1 9 5  n o r  che r u l e s  o f  c i v i l  p r o c e d u r e  

in A l a s k a  p r o v i d e  s p e c i f i c  g u i d e l i n e s  f o r  c h e  p r o c e d u r e  to b e  

f o l l o w e d  i n  a n  i n  r a m  a c t i o n .  T h e  c l o s e s t  r u l e s  o r  g u i d e l i n e s- - . w

are, as d i s c u s s e d  a b o v e ,  c h e  F e d e r a l  A d m i r a l t y  R u l e s  c h a c  r e l a t e  

co b r i n g i n g  a c o m p l a i n c  o r  l i b e l  a g a i n s t  a  v e s s e l ,  a n d  A l a s k a  

R u l e s  o f  C i v i l  P r o c e d u r e  4 a n d  5; c o u r t s  w i l l  l o o k  to c h e s e  

p r o c e d u r e s  as g u i d e l i n e s  f o r  t h e  a c t i o n .

C . G u i d e l i n e s  f o r  B r i n g i n g  C i v i l  In R e m  A c t i o n s .

A n  a c t i o n  f o r  f o r f e i t u r e  o f  v a l u a b l e  e q u i p m e n t  s u c h  as 

a v e s s e l  o r  a i r p l a n e  is a n  e x t r e m e  m e a s u r e  a n d  r e p r e s e r . e s  t h e  

h a r s h e s t  p e n a l t y  f o r  a f i s h  a n d  g a m e  v i o l a t i o n .  O n  t h e  o c h e r  

h a n d . ’’■‘a s a e l 3 ar,n' a i  " t* i an a <= n r n v i  rie a u n i a u e  o p p o r c u n i c v  to
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d e p i e c e  c h e  f i s h  a n d  g a m e  p o p u l a c i o n s  o f  c h e  s c a c e ,  a n d  ic is f o r  

c h i s  r e a s o n  c h a c  s p e c i a l  c o n s i d e r a t i o n  h a s  b e e n  g i v e n  to c h e  

m a c c e r  b y  c h e  l e g i s l a t u r e ,  w h i c h  g r a n t e d  b r o a d  a u c h o r i c y  f o r  

f o r f e i c u r e  u n d e r  A S  1 6 . 0 5 . 1 9 5 .

I n  d e t e r m i n i n g  w h e t h e r  t o  p r o s e c u t e  i n  r e m  a b o a t  

o r  a i r c r a f t  u s e d  i n  a f i s h  a n d  g a m e  v i o l a t i o n ,  o n e  s h o u l d  

k e e p  in m i n d  t h a t  f o r f e i t u r e  a c t i o n s  a r e  d i f f i c u l t  a n d  c i m e -  

c c n s u m i n g  t o  p r o s e c u t e  a n d  m a y  c a k e  u p  to t h r e e  to f i v e  y e a r s  

a t t o r n e y  c o m m i t m e n t  t i m e .  T h e r e f o r e ,  c h e  f o l l o w i n g  is a n  o u c i i n e  

o f  t h e  c r i t e r i a  to a s s e s s  b e f o r e  b r i n g i n g  a c i v i l  f o r f e i t u r e  

a c t i o n :

1. D o e s  t h e  v i o l a t i o n  i n v o l v e  a s u b s t a n t i a l  

c o m m e r c i a l  b e n e f i t  t o  t h e  v i o l a t o r ,  i . e . ,  a 

" w i n d f a l l  p r o f i t " ?  E . g . , b i g  g a m e  g u i d i n g ,  

c o m m e r c i a l  f i s h i n g ,  f i s h  g u i d i n g .

2. I s  t h e  v i o l a t i o n ,  e v e n  i f  c o m m i t t e d  b y  a s p o r t  

h u n t e r  o r  f i s h e r m a n ,  e g r e g i o u s ?  Is  t h e r e  a n y  

i n t e n t  i n v o l v e d  o r  w a s  t h e  c r i m e  a m i s t a k e  t h a t  

w o u l d  b e  e x c u s e d  i f  s t r i c t  l i a b i l i t y  d i d  n o t  a p p l y  

t o  f i s h  a n d  g a m e  v i o l a t i o n s ?  E . g . , h e r d i n g  a n d  

h a r a s s i n g  g a m e ,  g r o s s l y  o v e r  l i m i t  o n  f i s h  o r  

g a m e ,  w a s t e ,  i n h u m a n e  k i l l ,  d e s t r u c t i o n  o f  

s i g n i f i c a n t  b r e e d i n g  s t o c k ,  h u n t i n g  i n  c l o s e d  

a r e a .  I n  p a r t i c u l a r ,  is t h e r e  a  l i k e l y  d e t r i m e n t  

to t h e  s p e c i e s  o r  s t o c k ?
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3. Is c h e  e q u i p m e n t ,  v e s s e l ,  v e h i c l e ,  o r  a i r c r a f t

a n  i n t e g r a l  p a r t  o f  t h e  v i o l a t i o n ?  E . g . , s p o t t i n g  

f r o m  a i r c r a f t ,  u s i n g  b o a t  f o r  a c c e s s  to c l o s e d  

a r e a .

4. Is t h i s  t h e  s e c o n d  o r  t h i r d  s i m i l a r  v i o l a t i o n  by 

t h e  o f f e n d e r ?

5. Is t h e r e  a s i g n i f i c a n t  n e e d  co d e t e r  t h e  p u b l i c  

t h a t  n e c e s s i t a t e s  b r i n g i n g  a c a s e  c o  c i v i l  t r i a l  

o n  e v i d e n c e  c h a c  w o u l d  n o t  s u p p o r t  a c r i m i n a l  

a c t i o n ?  E . g . , v i o l a t i o n  o c c u r r i n g  o n  i d e n t i f i e d  

v e s s e l s  b u t  c r e w m e n  n o w  k n o w n .

5. r.vhat is t h e  v a l u e  o f  c h e  e q u i p m e n t ,  v e s s e l ,

v e h i c l e ,  o r  a i r c r a f t  r e l a t i v e  to t h e  c o m m e r c i a l  

p r o f i t  o r  d a m a g e  co t h e  r e s o u r c e ?

I f  t h e  v i o l a t i o n  d o e s  n o t  f i t  o n e  o r  m o r e  o f  t h e s e  

c a t e g o r i e s ,  c i v i l  f o r f e i t u r e  is p r o b a b l y  n o t  a p p r o p r i a t e .

D . R e l a t i o n s h i p  B e t w e e n  C i v i l  a n d  C r i m i n a l  A c t i o n s .

A  c r i m i n a l  c a s e  a g a i n s t  a n  i n d i v i d u a l  f o r  a  f i s h  o r

g a m e  v i o l a t i o n  is a n  a c c i o n  i n d e p e n d e n t  o f  a n y  in r e m  p r o c e e d i n g

f o r  f o r f e i c u r e .  H a a s  v. O n e  1 9 6 5  F o r d  A u t o , 5 2 9  P . 2 d  4 1 0  (Cr. 

A p p .  1 9 7 4 ) .  S e e  a l s o  S t a t e  v. G r a v b i l l , 5 4 5  P . 2 d  5 2 9  ( A l a s k a  

1 9 7 6 ) .  A  j u d g e  i n  a c r i m i n a l  a c t i o n  h a s  a u t h o r i t y  to f o r f e i t ,  as

p a r t  o f  t h e  c r i m i n a l  s e n t e n c i n g  p r o c e d u r e ,  t h e  e q u i p m e n t ,

a i r c r a f t ,  v e s s e l s ,  e t c .  u s e d  i n  o r  i n  a i d  o f  a v i o l a t i o n  o f  t h e
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f i s h  a n d  g a m e  s c a c u c e s  o r  r e g u l a c i o n s ,  u n d e r  A S  1 6 , 0 5 . 1 9 0 ;  

w h e c h e r  a p r o s e c u c i n g  a c c o r n e y  i n  a c r i m i n a l  c a s e  w i l l  a s k  f o r  

f o r f e i c u r e  is a d e c i s i o n  Co b e  m a d e  b y  c h e  d i s c r i c c  a c c o r n e y .

Many c a s e s  w i l l  i n v o l v e  a c r i m i n a l  p r o s e c u C i e n  o n l y ,  f o r  e x a m p l e ,  

w here  a p r i v a c e  s p o r e  h u n c e r  f l i e s  h i s  a i r c r a f c  co an open  

h u n c i n g  a r e a  w here  he i s  Chen i n v o l v e d  i n  a m inor  game v i o i a C i o n  

n o c  r e l a c e d  co Che u s e  o f  Che a i r p l a n e ;  h e r e  che  a c c o r n e y  g e n e r a l  

w o u ld  noc  b r i n g  a c i v i l  i n  rem p r o c e e d i n g  b e c a u s e  che c a s e  d o e s  

n oc  f a l l  w i c h i n  che c a c e g o r y  o f  c a s e s  o u d i n e d  a b o v e .

B e c a u s e  a n  a c c i o n  i n  r e m  f o r  f o r f e i c u r e  is i n d e p e n d e n c  

o f  a n y  c r i m i n a l  p r o s e c u c i o n ,  a f o r f e i c u r e  a c c i o n  m a y  b e  b r o u g h c  

e v e n  c h o u g h  c h e  i n d i v i d u a l  d e f e n d a n c  i n  c h e  u n d e r l y i n g  c r i m i n a l  

c a s e  w a s  a c q u i c c e d .  U n i c e d  S c a c e s  v. O n e  1 9 6 1  C a d i l l a c  H a r d c o o , 

2 0 7  F. S u p p .  6 9 3  (D. T e n n .  1 9 6 2 ) ;  U . S .  v. T h r e e  T h o u s a n d  T w o  

H u n d r e d  T h i r c y  S i x  D o l l a r s , 1 6 7  F. S u p p .  4 9 5  (D. A l a s k a  1 9 5 3 ) .  

A l s o ,  t h e r e  m a y  b e  s i t u a t i o n s  w h e r e  n o  c r i m i n a l  c a s e  c a n  b e  

b r o u g h c ,  y e t  w h e r e  t h e r e  i s  s u f f i c i e n t  e v i d e n c e  t o  p r o c e e d  w i c h  a 

c i v i l  i n  r e m  a c t i o n  ( f o r  e x a m p l e ,  w h e n  t h e r e  is n o  p o s i c i v e  

i d e n t i f i c a t i o n  o f  c h e  p i l o c  o r  p a s s e n g e r s  o f  a n  a i r c r a f c ,  b u c  

t h e r e  is a  c l e a r  d e s c r i p t i o n  o f  c h e  a i r c r a f t  u s e d  i n  a 

v i o l a t i o n ) . C a s e s  r e s t i n g  o n  c i r c u m s t a n t i a l  e v i d e n c e  a r e  

p a r t i c u l a r l y  a p p r o p r i a t e  f o r  c i v i l  a c t i o n  b e c a u s e  t h e  e x t e n s i v e  

d i s c o v e r y  p r o c e d u r e s  a v a i l a b l e  c a n  i d e n t i f y  c r i t i c a l  e v i d e n c e .

I f  b o c h  c i v i l  a n d  c r i m i n a l  a c t i o n s  a r e  c o n t e m p l a t e d , ic 

is b e s t  to b r i n g  b o t h  c a s e s  s i m u l t a n e o u s l y ,  o r  a s  n e a r  c o  t h e



a n d  if c h e  c r i m i n a l  c a s e ,  w h i c h  w i l l  p r o b a b l y  b e  h e a r d  f i r s c ,  is 

d i s m i s s e d  o r  if  c h e  d e f e n d a n t s  a r e  a c q u i t t e d ,  th e  d e f e n d a n t s  w i l l  

n o c  b e  in a p o s i t i o n  to a r g u e  c h a c  ch e  i n  r e m  c a s e  w a s  b r o u g h t  

m e r e l y  b e c a u s e  t h e  c r i m i n a l  c a s e  w a s  l o s t  a n d  t h e  s t a t e  is " o u t  

co g e t "  c h e  d e f e n d a n t s .  F u r t h e r m o r e ,  it is v e r y  h e l p f u l  f o r  a n  

a s s i s t a n t  a c c o r n e y  g e n e r a l  co a t t e n d  a c r i m i n a l  c a s e  b e f o r e  

c r y i n g  t h e  s a m e  g e n e r a l  i s s u e s  i n  a s u b s e q u e n t  c i v i l  in r e m  

a c t i o n .  T h e  c r i m i n a l  c o u r t  m i g h t  d e c l i n e  to g r a n t  f o r f e i c u r e ,  

e v e n  if t h e  c a s e  w e r e  w o n  b y  t h e  d i s t r i c t  a t t o r n e y ,  a n d  c h e  

a c c o r n e y  g e n e r a l  i n  c h a c  s i t u a t i o n  w o u l d  b e  i n  a p o s i t i o n  co 

c o n t i n u e  w i c h  c h e  i n  r e m  a c c i o n  a g a i n s c  c h e  a i r c r a f c  o r  v e s s e l  

i t s e l f .  T h i s  m a y  b e  p a r t i c u l a r l y  a p p r o p r i a t e  i n  c a s e s ,  s u c h  as 

f i s h i n g  i n  c l o s e d  a r e a s ,  w h e r e  a m a x i m u m  c r i m i n a l  p e n a l t y  is 

i n s u f f i c i e n t  c o  d e c a r  c h e  c o n d u c t ,  b e c a u s e  c h e  v a l u e  o f  c h e  

h a r v e s t  f a r  e x c e e d s  t h e  c r i m i n a l  f i n e .  I n  s o m e  i n s t a n c e s  t h e  

c r i m i n a l  c o u r t  m a y  c h o o s e  n o c  co o r d e r  f o r f e i c u r e  b e c a u s e  o f  c h e  

p e n d i n g  c i v i l  a c t i o n .

I f  a c r i m i n a l  c a s e  is w o n  a n d  f o r f e i c u r e  is g r a n c s d  b u c  

c h e  j u d g m e n t  is a p p e a l e d ,  c h e  a c c o r n e y  g e n e r a l  m a y  w i s h  co 

p r o c e e d  w i c h  a n  a c c i o n  i n  r e m  o n  c h e  t h e o r y  t h a t  i f  c h e  c r i m i n a l  

c o n v i c t i o n  w e r e  o v e r t u r n e d  o n  a p p e a l ,  c h e  i n  r a m  a c c i o n  w o u l d  

s t i l l  b e  v a l i d .  A l c h o u g h  c h e  a c c o r n e y  g e n e r a l  n e e d  n e t  w a i t  f o r  

t h e  f i n a l  o u t c o m e  o f  a c r i m i n a l  a c t i o n  b e f o r e  p r o c e e d i n g  i n  r a m , 

s t r a t e g y  m a y  f a v o r  s t a y i n g  a c t i o n  i n  c h e  c i v i l  c a s e  u n c i l  c h e  

c r i m i n a l  a c c i o n  is o v e r .  T h e  p r i m a r y  a d v a n t a g e  o f  c h i s  s e q u e n c e  

is c h a c  i c  w i l l  o r e c l u a e  c h e  c r i m i n a l  d e f e n d a n t ' s  r e s o r t  to t h e
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f i f t h  a m e n d m e n t  r i g h t  to r e m a i n  s i l e n t  w h i c h  m i g h t  h i n d e r  

e v o c a t i o n  o f  p e r t i n e n t  e v i d e n c e  i n  t h e  c i v i l  s u i t .

I I  M E C H A N I C S  O F  B R I N G I N G  C I V I L  F O R F E I T U R E  A C T I O N S

A. N o t i f i c a t i o n .

A s  m e n t i o n e d  a b o v e ,  i t  i s  i m p o r t a n t  t h a t  t h e  d i s t r i c t

a t t o r n e y ' s  o f f i c e  n o t i f y  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  ( a n d  v i s e  

v e r s a )  o f  a n y  f i s h  a n d  g a m e  v i o l a t i o n  t h a t  i n v o l v e s  a p o s s i b l e  

f o r f e i t u r e ,  i f  t h e  v i o l a t i o n  f a l l s  w i t h i n  t h e  g u i d e l i n e s  f o r  

c i v i l  p r o s e c u t i o n  i n  r e m  a s  o u t l i n e d  a b o v e .  I t  i s  e s s e n t i a l  f o r  

t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  t o  b e c o m e  i n v o l v e d  i n  t h e  c a s e  f r o m  

t h e  v e r y  b e g i n n i n g ,  s o  t h a t  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  c a n  

r e v i e w  t h e  e v i d e n c e  a n d  m a k e  a  d e t e r m i n a t i o n  a s  t o  w h e t h e r  t h e r e  

i s  s u f f i c i e n t  b a s i s  to  p r o c e e d  w i c h  a  c i v i l  i n  r e m  c a s e .

a i r p l a n e  i n  t h e  c r i m i n a l  a c t i o n ,  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e  

h a s  a  s t r o n g  i n t e r e s t  i n  m a k i n g  s u r e  t h a t  t h e  r e l e a s e  w i l l  c o v e r  

t h e  s u b s e q u e n t  c i v i l  i n  r e m  a c t i o n ,  i . e . , t h e  r e l e a s e  m u s t  

p r o v i d e  f o r  a  s u f f i c i e n t  b o n d  o r  o t h e r  s e c u r i t y  f o r  t h e  

e q u i p m e n t ,  a n d  i n c l u d e  a n  a g r e e m e n t  t h a t  t h e  v e s s e l  o r  a i r c r a f t  

is p r o p e r l y  i n s u r e d  a n d  w i l l  n o t  l e a v e  t h e  s t a t e  o r  b e  s o l d  o r  

e n c u m b e r e d .  T h e  r e l e a s e  a g r e e m e n t  s h o u l d  a l s o  o b v i a t e  t h e  n e e d  

t o  r e s e i z e  t h e  v e s s e l  o r  a i r c r a f t  f o r  t h e  c i v i l  i n  r e m  a c t i o n  i n

 -----  n - i.-----

I f  t h e r e  i s  a s t i p u l a t i o n  to r e l e a s e  t h e  ’e s s e l  o r

V  -  1 5



•  •

3. S e i z u r e  a n d  S e r v i c e  o f  P r o c s s s .

A . S .  1 5 . 0 5 . 1 9 5  p r o v i d e s :  " I t e m s  s p e c i f i e d  i n  (a) o f

c h i s  s e c c i o n  m a y  b e  f o r f e i t e d  u n d e r  c h i s  s e c t i o n  r e g a r d l e s s  o f  

w h e t h e r  c h e y  w e r e  s e i z e d  b e f o r e  i n s t i t u t i n g  c h e  f o r f e i t u r e  

a c c i o n . "  .Ac l e a s t  o n e  s u p e r i o r  c o u r t  j u d g e  i n  . A n c h o r a g e  h a s  

r u l e d  c h a t ,  n o t w i t h s t a n d i n g  c h i s  l a n g u a g e ,  t h e  s t a t e  m u s t  

a c t u a l l y  o r  c o n s t r u c t i v e l y  s e i z e  c h e  e q u i p m e n t  i n  o r d e r  t c  b r i n g  

i t  w i t h i n  c h e  c o u r t ' s  j u r i s d i c t i o n ;  m e r e l y  f i l i n g  a n o t i c e  o f  l i s  

p e n d e n s  w a s  h e l d  i n s u f f i c i e n t  to o b c a i n  j u r i s d i c t i o n .  S t a t e  v. 

C n e  S l u e  a n d  W h i t e  P A - 1 3  A i r o l a n e , Mo .  2A N - 7 3 - 9 0 0  C i v .  ( S u p e r .

C t .  T h i r d  J u d .  D i s t .  A l a s k a ,  S e p t .  1 9 7 3 ) .  T h e r e  a r e  s e v e r a l  

o t h e r  r e a s o n s  w h y  a c t u a l  s e i z u r e  m a y  b e  a p p r o p r i a t e .  F i r s t ,  

l o c k i n g  t o  t h e  R u l e s  o f  . A d m i r a l t y  f o r  g u i d a n c e  i n  b r i n g i n g  a n  i n  

r e m  a c t i o n ,  s e i z u r e  is t h e  m e a n s  f o r  b r i n g i n g  c h e  a c c i o n ,  a n d  c h e  

l i b e l  m u s t  b e  p o s t e d  o n  c h e  v e s s e l .  ( S u p p l e m e n t a l  R u l e  C, F R C P  

p r o v i d e s  t h a t  t h e  c l e r k  o f  c o u r t  i s s u e  a n  a r r e s t  w a r r a n t  w h e n  a 

v e r i f i e d  c o m p l a i n c  is f i l e d . )  S i n c e  a n  a c t i o n  i n  r e m  is b r o u g h t  

a g a inst: t h e  i t e m  i t s e l f ,  i t  m a y  b e  n e c e s s a r y  to " s e r v e "  t h e  

a i r c r a f t  o r  v e s s e l  w h i l e  i t  i s  w i t h i n  t h e  j u r i s d i c t i o n  o f  c h e  

c o u r t ;  d u e  to t h e  h i g h  m o b i l i t y  o f  a i r c r a f t  a n d  v e s s e l s ,  s e i z u r e  

m a y  b e  c h e  o n l y  w a y  to a s s u r e  c h a c  t h e  r e s  w i l l  b e  w i t h i n  o r  

r e m a i n  w i t h i n  t h e  j u r i s d i c t i o n  o f  c h e  c o u r t .  I c  w o u l d  b e  

p o i n t l e s s  to b r i n g  a  f o r f e i t u r e  a c t i o n  a g a i n s t  a n  a i r c r a f t  o r  

v e s s e l  c h a t  m a y  s u b s e q u e n t l y  d i s a p p e a r  f r o m  t h e  j u r i s d i c t i o n  o f  

c h e  c o u r t  o r  b e  s o l d  o r  o t h e r w i s e  e n c u m b e r e d .

7  -  1 6



t o

S e i z u r e  f o r  a n  i n  r e m  c i v i l  c a s e  s h o u l d  b e  m a d e  u p o n  a 

w a r r a n t  i s s u e d  b y  a s u p e r i o r  c o u r t  j u d g e .  E v i d e n c e  o b t a i n e d  a s  

t h e  r e s u l t  o f  a n  i l l e g a l  s e a r c h  m a y  n o t  b e  a d m i s s i b l e  i n  a c i v i l  

i n  r e m  a c t i o n .  O n e  1 9 5 8  P l y m o u t h  S e d a n  v. P e n n s y l v a n i a , 3 8 0  U . S .  

6 9 3  ( 1 9 6 5 ) .  H o w e v e r ,  a s  l o n g  a s  t h e  e v i d e n c e  s u p p o r t i n g  t h e  

f o r f e i t u r e  is n o t  t a i n t e d ,  i t  c a n  b e  a r g u e d  t h a t  a n  i l l e g a l  

s e i z u r e  o f  t h e  d e f e n d a n t ' s  p r o p e r t y  is n o t  a  b a s i s  f o r  d i s m i s s a l  

o f  t h e  c a s e .  S e e , T h e  S h i p  R i c h m o n d  v. U n i t e d  S t a t e s , 9 C r a n c h  

1 0 2 ,  3 L . E d .  6 7 0  ( 1 3 1 5 ) ;  U n i t e d  S t a t e s  v. O n e  C h e v r o l e t  S e d a n , 7 

A l a s k a  6 0 5  (D. A l a s k a  1 9 2 7 ) .  T h e  c o u r t  i n  3 o v d  v. U n i t e d  S t a t e s . 

1 1 6  U . S .  6 1 6  ( 1 8 8 6 )  d i s t i n g u i s h e d  b e t w e e n  a s e a r c h  f o r  a n d  

s e i z u r e  o f  a m a n ' s  p r i v a t e  b o o k s  a n d  p a p e r s  f o r  t h e  p u r p o s e  o f  

o b t a i n i n g  i n f o r m a t i o n  o r  u s i n g  t h e m  a s  e v i d e n c e  a g a i n s t  h i m ,  a n d  

s e i z u r e  f o r  t h e  p u r p o s e  o f  f o r f e i t u r e .  I n  U n i t e d  S t a t e s  v. O n e  

r c r d  C o u o e  A u t o , 2 7 2  U . S .  3 2 1  ( 1 9 2 6 ) ,  t h e  c o u r t  h e l d  t h a t  w h e r e  

p r o p e r t y  d e c l a r e d  f o r f e i t  b y  a  f e d e r a l  s t a t u t e  i s  s e i z e d  b y  o n e  

h a v i n g  n o  a u t h o r i t y  t o  d o  s o ,  t h e  U n i t e d  S t a t e s  m a y  " a d o p t "  t h e  

s e i z u r e  w i t h  t h e  s a m e  e f f e c t  a s  i f  i t  o r i g i n a l l y  h a d  b e e n  m a d e  b y  

a d u l y  a u t h o r i z e d  o f f i c e r .

C . R e l e a s e .

D e p e n d i n g  o n  t h e  c i r c u m s t a n c e s , i t  m a y  b e  d e s i r a b l e  to 

a l l o w  t h e  d e f e n d a n t  p r o p e r t y  t o  b e  r e l e a s e d  p e n d i n g  t r i a l .

I f  a n  a i r c r a f t  o r  v e s s e l  is r e l e a s e d  o n  s t i p u l a t i o n ,  it

c: i m n n r t ’ a n r  t * h o r  t - V io  a  r j r a o m o n  t~ n r p m '  A  o  o  j a  r \o r"»  A  r\ f
i. " U *       I * * *  • —  -  • . - —  -  -
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p r o m i s s o r y  n o c e  o r  a c  least; i n s u r a n c e  c o v e r a g e  f o r  c h e  v a l u e  o f  

c h e  v e s s e l  o r  a i r c r a f c .  I f  a b o n d  is s e c u r e d ,  ic s h o u l d  c o v e r  ac 

l e a s e  c h e  f u l l  v a l u e  o f  c h e  v e s s e l ,  w i c h  a p r o v i s i o n  f o r  

a l c e r a c i o n  o f  c h e  s c a c e d  v a l u e  i n  c h e  e v e n c  c h a c  c h e  p r o p e r t y  

i n c r e a s e s  i n  v a l u e  d u r i n g  c h e  p e n d e n c y  o f  c h e  l i c i g a c i o n .  I c  m a y  

b e  i m p o s s i b l e  c o  a c c o m p l i s h  c h i s  as  a  p r a c t i c a l  m a c c e r .  In  c h a c  

e v e n c ,  i c  is b e s t  co e s t a b l i s h  C h e  s e c u r i t y  o r  b o n d  i n  m u c h  c h e  

s a m e  m a n n e r  a s  b a i l .  Any- s t i p u l a t i o n  f o r  r e l e a s e  s h o u l d  a l s o  

i n c l u d e  a  p r o v i s i o n  c h a c  c h e  o w n e r  n o c  s e l l  o r  o c h e r w i s e  e n c u m b e r  

c h e  p r o p e r t y ,  a n d  c h a t  c h e  o w n e r  w i l l  p r o d u c e  c h e  i t e m  u p o n  

d e m a n d .

D . S e r v i c e  a n d  P a r t i e s .

I n  a c c o r d a n c e  w i c h  a d m i r a l t y  p r o c e d u r e ,  s e r v i c e  o n  a 

s h i p  ( o r  a i r p l a n e )  c a n  b e  e f f e c t e d  b y  p o s t i n g  a c o p y  o f  c h e  

c o m p l a i n t  o n  c h e  p r o p e r t y  a n d  l e a v i n g  a  c o p y  w i t h  c h e  p e r s o n  

h a v i n g  c o n t r o l  o f  it, a n d  b y  p u b l i c a t i o n  o f  a  n o t i c e  o f  f i l i n g  a 

f o r f e i c u r e  c o m p l a i n t .

A l a s k a  c o u r c s  m a y  r e q u i r e  p e r s o n a l  s e r v i c e  o f  c h e  

n o t i c e  o f  f i l i n g  a f o r f e i t u r e  a c t i o n  o n  a l l  a s c e r t a i n a b l e  o w n e r s  

o r  c l a i m a n t s ,  s o  a t i t l e  s e a r c h  s h o u l d  b e  m a d e  i n  c o n n e c t i o n  w i c h  

s e r v i c e  o f  p r o c e s s .  T h e  U . S .  S u p r e m e  C o u r t  h a s  r u l e d  c h a c  w h e r e

t h e  g o v e r n m e n t  k n e w  c h a t  C h e  o w n e r  o f  a f o r f e i t e d  c a r  w a s  n o c  a t

c h e  a d d r e s s  co w h i c h  n o t i c e  w a s  s e n t ,  t h e  s e r v i c e  w a s  i n a d e q u a t e .

3  'J i . r \ Q  T T  C  T Q
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#

B e c a u s e  c h e  a c t i o n  i s  i n  r e m , C h e r e  a r e  n o  " n e c e s s a r y "

p a r t i e s  t o  t h e  a c t i o n ,  o t h e r  t h a n  t h e  " r e s "  a n d  t h e  s t a t e .  U t a h  

L i q u o r  C o n t r o l  C o m m ' n .  v. W o o r a s , 9 3  P . 2 d  4 5 5  ( U t a h  1 9 3 9 ) .  F o r  a 

c a s e  c o n t r a  t h i s  g e n e r a l  r u l e ,  s e e  P e o p l e  v. B r o a d , 12 P . 2 d  9 4 1  

( C a l .  1 9 3 2 ) .  T h e  p r e s e n c e  o f  t h e  o w n e r  o r  c l a i m a n t  is n o t  

n e c e s s a r y  f o r  c h e  a c t i o n  t o  p r o c e e d .  T h e  o w n e r  o f  c h e  i t e m ,  o r  

a n y o n e  c l a i m i n g  a n  i n t e r e s t  i n  i t,  a l t h o u g h  n o t  n a m e d  a s  a p a r t y ,  

m a y  a p p e a r  a n d  m a k e  a  d e f e n s e ,  e i t h e r  b y  f i l i n g  a c l a i m  a n d  

a n s w e r  o r  b y  m o v i n g  t o  i n t e r v e n e .  P e o p l e  v. O n e  1 9 4 1  M e r c u r y  

S e d a n ,  1 6 8  P . 2 d  4 4 3  (Ct. A p p . C a l .  1 9 4 6 ) .

n o t i c e  o f  c h e  f o r f e i t u r e  a c t i o n  m u s t  b e  f i l e d  a g a i n s t  t h e  s h i p  o r  

a i r c r a f t ,  w i t h  t h e  U . S .  C o a s t  G u a r d ,  F A A ,  o r  l o c a l  r e c o r d i n g  

d i s t r i c t ,  a s  a p p r o p r i a t e .  I n  t h e  c a s e  o f  v e s s e l s ,  t h e  U . S .  C o a s t  

G u a r d  w i l l  f i l e  t h e  n o t i c e ,  w i t h  t h e  v e s s e l s  d o c u m e n t a t i o n

a i r c r a f t  a n d  b o a t s ,  f o r f e i t e d  f o r  a  f i s h  a n d  g a m e  v i o l a t i o n  is to 

b e  d i s p o s e d  o f  a t  t h e  d i s c r e t i o n  o f  t h e  D e p a r t m e n t  o f  F i s h  a n d  

G a m e .  T h e  s t a t u t e  d o e s  n o t  r e q u i r e  that: t h e  d e p a r t m e n t  s e l l  t h e  

e q u i p m e n t  a t  p u b l i c  a u c t i o n ,  n o r  d o e s  i t  s p e c i f y  t h a t  t h e  

d e p a r t m e n t  p a y  o f f  l i e n s  o r  m o r t g a g e s  o n  t h e  f o r f e i t e d  e q u i p m e n t ,  

h o w e v e r ,  t h e  A x a s K a  s u p r e m e  C o u r t ,  m  a c a t e  v. K i c e , b h b  P. 2 d  1 U 4

3 e c a u s e  o f  A S  1 6 . 0 5 . 1 9 5 ( e ) ,  a l i s  p e n d e n s  g i v i n g

p a p e r s .

I l l  D I S P O S I T I O N  O F  F O R F E I T E D  E Q U I P M E N T

A S  1 6 . 0 5 . 1 9 5  p r o v i d e s  t h a t  e q u i p m e n t ,  i n c l u d i n g
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( A l a s k a  1 9 8 1 )  h e l d  c h a t  w h e r e  a t h i r d  p a r t y  ( i n  t h a t  c a s e ,  a 

f i n a n c i a l  i n s t i t u t i o n )  h a d  d o n e  a l l  i t  r e a s o n a b l y  c o u l d  b e  

e x p e c t e d  to d o  to a v o i d  i l l e g a l  u s e  o f  e q u i p m e n t  i n  w h i c h  i t  h a d  

a n  i n t e r e s t ,  it  w a s  e n t i t l e d  t o  r e m i s s i o n  o f  i t s  i n t e r e s t  i n  t h e  

f o r f e i t e d  e a u i o m e n t .
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F O R F E I T U R E  C H E C K L I S T :  I N I T I A T I N G  T H E  A C T I O N

1. S e i z u r e  W a r r a n t ,  A f f i d a v i t  o f  R e t u r n .  ( n . b .  - s e p a r a t e  

c o u r t  n u m b e r  a n d  f i l e  f o r  t h e  s e i z u r e  w a r r a n t ) .

2. R e c e i p t  a n d  I n v e n t o r y  o f  a i r c r a f t / f l o a t s / s k i s ,  o r  v e s s e l  

a n d  g e a r .

3. C i v i l  C o m p l a i n t  f o r  F o r f e i t u r e ,  S u m m o n s  ( p o s t  o n  v e s s e l  

o r  a i r p l a n e ) , R e t u r n .

4. T i t l e  S e a r c h .

5. N o t i c e  o f  F i l i n g  C o m p l a i n t  - s e n d  t o  o w n e r  a n d  l i e n o r .

6. M o t i o n  f o r  S e r v i c e  b y  P u b l i c a t i o n ,  A f f i d a v i t ,  O r d e r .

7. N o t i c e  o f  F i l i n g  C o m p l a i n t  ( f o r  p u b l i c a t i o n  i n  n e w s ­

p a p e r )  .

3 • A n  f i d a v i t  o f  P u b l i c a t i o n .

9. L i s  P e n d e n s  ( f i l e  i n  O k l a h o m a  C i t y ,  f o r  a i r c r a f t ,  o r  

S t a t e  R e c o r d i n g  O f f i c e  f u r t h e r  e q u i p m e n t ) .

10. S t i p u l a t i o n  f o r  R e l e a s e ,  b o n d ,  i n s u r a n c e  c o v e r a g e ,  e t c .
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F O R M  NO . 1

O P E R A T O R ' S  

S E I Z U R E  I N F O R M A T I O N  

( A I R C R A F T )

M a k e  o f  a i r c r a f t

2 . .iOdel o f  a i r c r a f t

3. O f f i c i a l  F . A . A .  R e g i s t r a t i o n  No.

4. E n g i n e  S e r i a l  N o ( s ) .

5 . A i r f r a m e  S e r i a l  N o .

6. F l o a t s  ( S k i i s )  t v o e

7 . F l o a t s  ( S k i i s )  - S e r i a l  N o .

3 . F l o a t s  ( S k i i s )  - E s t i m a t e d  v a l u e  t o d a y

9. D e s c r i p t i o n  o f  a i r c r a f t ,  ( w h e e l s , S T O L  k i t s ,  s t a l l  

t y p e s  o f  f a b r i c ,  c o l o r  s c h e m e ,  e t c . )
f e n c e s ,

10. V a l u e  w h e n  p u r c h a s e d  $

11. a. D a c e  o f  l a s t  r e a o n r a i s a l , 19

b. V a l u e  a t  l a s t  r e a D t r a i s a l  S

c. N a m e  a n d  a d d r e s s  o f  a D D r a i s e r

12. E s t i m a t e d  v a l u e  t o d a y  $

13. P l a c e  a n d  d a t e  o f  m o s t  r e c e n t  o v e r h a u l s  o r  r e p a i r s

1 Qi -

1 Qi — >

14. a. N a m e  o f  o w n e r ( s )

b. A d d r e s s  o f  o w n e r



15. Liens.
FORM NO. 1 (cone.)

Name & A d d r e s s  B a l a n c e

a .

D a t e
I n c u r r e d

, 19

P a y m e n t
S c h e d u l e

_p e r  mo

b. .. I? o e r  mo

c . o e r  mo

i o . I n s u r a n c e  c o v e r a g e .

Names o f I n s u r a n c e
Company

T yp e  o f  
I n s u r a n c e

Amoun t  o f  
I n s u r a n c e

P r em i um  
Amoun t  a n d  

Due D a t a

$ pe :

D ue_____

S p e i

Due_____

$ pe :

Due

17. D e s c r i p t i o n  o f  i n s t r u m e n t s ,  r a d i o s ,  a n d  a p p u r t e n a n t  
e q u i p m e n t  a n d  o t h e r  p a r a p h e r n a l i a .

I t e m

a .
M o d e l  No .  S e r i a l  No. D a t e  o f  P u r c h a s e  C o n d i t i o n

o . 

c . 

a .

DATED t h i s  ____  d a y  o f

________ , Alaska.

, 1 9  , a t

S i g n a t u r e  o r  O o e r a t o r ( O w n e r !
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FORM NO. 2
OPERATOR'S 

SEIZURE INFORMATION 
(VESSEL)

1 Name o f  v e s s e l
0 K i n d  o f  v e s s e l

3 . O f f i c i a l  U . S . C .G .  No.
u , P c r c  o f  R e g i s t r y •

5 . ADFSG No. AK
0  . V a l u e  when  o u r c h a s e d  $
- a .  D a ce  c f  l a s c  r e a u o r a i s a l 1 0 » —

b .  V a l u e  a c  l a s c  r e a o o r a i s a i  3

c .  Name a n d  a d d r e s s  o f  a o o r a i s e r

5 . E s c im a c e d  v a l u e  c o d a y
0 j • P l a c e  a n d  d a c e  o f  m o s t  r e c e n t  o v e r h a u l s o r  r e p a i r s

1 Q » —

, 19
10 . a .  Name o f  ow n e r

b .  A d d r e s s  o f  ow n e r

T e l a . ( )  -

I I .  Names o f  o c h e r s  w i c h  a  r i g h c ,  c i c l e  o r  i n t e r e s t  i n  v e s s e l

( e . g .  3 a n k s , NOAA, s c a c e ,  m a c e r i a l m e n ,  s u p p l i e s ,  c r e w s  
w a g e s ,  e c c . )

D a ce  P a ym en r
Name & A d d r e s s  B a l a n c e  I n c u r r e d  S c h e d u l e
a .    , 19 S_________p e r  mo.



1 2 .  I n s u r a n c e  c o v e r a g e . F O R M  N O .  2  ( c o n t . )

N a m e s  o f I n s u r a n c e

C o m p a n y

T y p e  o f  

I n s u r a n c e

A m o u n t  o f  

I n s u r a n c e

b.

c .

P r e m i u m  

A m o u n t  a n d  

D u e  D a t e

$ _p e r  ;

D u e ___________

$ _p e r  ;

D u e ___________

S _p e r  j

D u e

13. D e s c r i p t i o n  o f  n a v i g a t i o n a l  e q u i p m e n t ,  f i s h i n g  g e a r  a n d  
o t h e r  p a r a p h e r n a l i a .

I t e m

a  .___

b  .___

c  . ______

a .

M o d e l  No, S e r i a l  N o D a t e  o f  P u r c h a s e  C o n d i t i o n

r .

O • .

h.

i.

j •. 

k._

1 .

D A T E D  t h i s

A l a s k a .

d a y  o f a t

S i g n a t u r e  o r  O p e r a t o r  

O p e r a t o r ' s  P r i n t e d  N a m e



I

F O R M  MO .  3

I N  I K E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

J U D I C I A L  D I S T R I C T  A T

S T A T E  O F  A L A S K A ,

P l a i n t i f f

v s .

O N E  R E D  A N D  W H I T E  P I P E R  

a i r p l a n e ,  ____________________ , S e r i a l  

a n dN u m b e r   !________________ ________

c o n c e n c s  t h e r e o f , i n c l u d i n g  

a p p u r t e n a n t  i n s t r u m e n t s ,  
r a d i o s , a n d  f l o a t s ,

S e r i a l  N o . s  a n da n a

J O H N  D O E  a n d  J A N E  D O E , )

)
D e f e n d a n t s . )

 )

C i v i l  N o .  _____________________

C O M P L A I N T  F O R  F O R F E I T U R E  A N D  D A M A G E S  

(AS l b . 0 5 . 1 9 5 )

T h e  S t a t e  o f  A l a s k a ,  t h r o u g h  i t s  A t t o r n e y  G e n e r a l ,

a l l e g e s  a s  f o l l o w s :

F i r s t  C a u s e  o f  A c t i o n

1. T h i s  is a n  a c t i o n  f o r  f o r f e i t u r e  o f  P i p e r

N __________________________  [ d e s c r i b e ]  a n d  t h e  c o n t e n t s  o f  t h e  a i r c r a f t ,

i n c l u d i n g  a p p u r t e n a n t  i n s t r u m e n t s  a n d  r a d i o s .  T h i s  a c t i o n  is 

b r o u g h t  u n d e r  A S  1 6 . 0 5 . 1 9 5 .

O n  o r  a b o u t , 1 9 ______ , i n  t h e

v i c i n i t y  o r

J u d i c i a l  D i s t r i c t ,  S t a t e  o f  A l a s k a ,  t h e  a b o v e - d e s c r i b e d  a i r c r a  

w a s  u s e d  b v  d e f e n d a n t s

to [ d e s c r i b e  v i o l a t i o n ]
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$ #

F O R M  N O .  3 ( c o n t . )  

T h e s e  a c t i o n s  c o n s t i t u t e  v i o l a t i o n s  o f  f i s h  a n d  g a m e  r e g u l a t i o n s

3. A S  1 6 . 0 5 . 1 9 5  p r o v i d e s  t h a t  a i r c r a f t  a n d  o t h e r  

p a r a p h e r n a l i a  o r  g e a r  m a y  b e  f o r f e i t e d  t o  t h e  s t a t e  u p o n  j u d g m e n t  

o f  a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  i n  a n  a c t i o n  i n  r e m  t h a t  t h e  

a i r c r a f t  a n d  p a r a p h e r n a l i a  o r  g e a r  w e r e  u s e d  i n  o r  i n  a i d  o f  a 

v i o l a t i o n  o f  a f i s h  o r  g a m e  s t a t u t e  o r  r e g u l a t i o n .

4. O n   , 1 9 ____ , p u r s u a n t  t o  a s e i z u r e

w a r r a n t  i s s u e d  o n  ______________________ , 1 9 ____ , t h e  a b o v e - d e s c r i b e d

a i r c r a f t ,  i t s  f l o a t s  a n d  e q u i p m e n t  w e r e  s e i z e d  a t  ______________________ ,

A l a s k a ,  ______________ J u d i c i a l  D i s t r i c t ,  a n d  t h e  a i r c r a f t ,  f l o a t s  a n d

e q u i p m e n t  a r e  o r  w i l l  b e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h i s  c o u r t  

d u r i n g  t h e  p e n d e n c y  o f  t h e  p r o c e e d i n g s  i n  t h i s  m a t t e r .

T H E R E F O R E ,  t h e  S t a t e  o f  A l a s k a  p r a y s  f o r :

I. J u d g m e n t  f o r f e i t i n g  t h e  a b o v e - d e s c r i b e d  a i r c r a f t ,  

f l o a t s ,  a n d  e q u i p m e n t  t o  a n d  f o r  t h e  u s e  o f  t h e  S t a t e  

o f  A l a s k a .

I I .  C o s t s ,  a t t o r n e y  f e e s  a n d  s u c h  f u r t h e r  r e l i e f  a s  

t h e  C o u r t  m a y  d e e m  a p p r o p r i a t e .

S e c o n d  C a u s e  o f  A c t i o n

1. T h e  S t a t e  o f  A l a s k a  r e a l l e g e s  a n d  r e a f f i r m s  t h e  

a l l e g a t i o n s  o f  p a r a g r a p h s  1 t h r o u g h  4 a b o v e .

2. T h i s  is a n  a c t i o n  f o r  d a m a g e s ,  f o r  t h e  v a l u e  o f  

[ d e s c r i b e  r e s o u r c e ]

u a k e n  m  v i o l a t i o n  o f  A i a s i c a  f i s n  a n a  g a m e  s t a t u t e s  a n a
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F O R M  NO .  3 ( c o n e . )

r e g u l a t i o n s .  T h i s  a c c i o n  is b r o u g h c  u n d e r  A S  1 6 . 0 5 . 1 9 5 ,  w h i c h  

p r o v i d e s  c h a c  a n  a c c i o n  f o r  d a m a g e s  m a y  b e  j o i n e d  w i c h  a n  a c c i o n  

f o r  f o r f e i c u r e  o f  a i r c r a f c  a n d  e q u i p m e n c  u s e d  i n  o r  i n  a i d  o f  a 

v i o l a c i o n  o f  a n  A l a s k a  f i s h  a n d  g a m e  s c a c u c e  o r  r a g u i a c i o n .

3. T h e  d e f e n d a n t s  ____________________________________________________

a r e ,  a n d  a c  a l l  C i m e s  r e l e v a n c  Co c h i s  a c c i o n  h a v e  b e e n ,  

r e s i d e n c s  o f   , A l a s k a ,    J u d i c i a l  D i s c r i c c .

4. O n  o r  a b o u c , 1 9  , i n  C h e

v i c i n i t y  o r J u d i c i a l

D i s t r i c t ,  S t a t e  o f  A l a s k a ,  d e f e n d a n t  _______________

L d e s c r i b e  v i o l a t i o n ]

i n  v i o l a c i o n  o f  A l a s k a  F i s h  a n d  G a m e  r e g u l a t i o n  

- t h e  o f f e n s e  b e i n g  [ d e s c r i b e ]

5. A s  a r e s u l t  o f  t h e  a c t i o n s  o f  d e f e n d a n t s

_________________________________  d e s c r i b e d  a b o v e ,  t h e  S c a t e  o f  A l a s k a  h a s

b e e n  i r r e p a r a b l y  d a m a g e d  b y  t h e  i l l e g a l  a p p r o p r i a t i o n  o f  

______________________________  i n  a n  a m o u n t  n o  l e s s  c h a n

S

W H E R E F O R E  t h e  S t a t e  o f  A l a s k a  p r a y s  f o r  r e l i e f  as

f o l l o w s :

T D a m a g e s  i n  a n  a m o u n t  n o t  l e s s  t h a n  

____________  s a i d  d a m a g e s  to b e  p r o v e n  m o r e

s o e c i f i c a l l v  a c  c r i a l .

T C o s t s ,  a c c o r n e y  f e e s  a n d  s u c h  f u r t h e r  r e l i e f  as
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F O R M  N O .  3 ( c o n e . )

c h i s  C o u r t  m a y  d e e m  a p p r o p r i a t e .

D A T E D  a t  A n c h o r a g e ,  A l a s k a  t h i s  _________  d a y  o f

______________ , 1 9 ______ .

A T T O R N E Y  G E N E R A L  

By :

A s s i s t a n t  A t t o r n e y  G e n e r a l
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F C R M  N O .  3

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

J U D I C I A L  D I S T R I C T  A T  _______________

D I R E C T I O N S  F O R  S E R V I C E

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

v s .

C M S  R E D  A N D  W H I T E
a i r p l a n e ,  N _________

'lumber

o e r i a r

 _________  a n a  c o n t e n t s

thereof"! i n c l u d i n g  a p p u r t e n a n t  

i n s t r u m e n t s  a n d  r a d i o s ,  a n d  f l o a t s ,  

S e r i a l  N o s . a n d  , a n d

D e f e n d a n t ;

D A T E :

C O U R T  N O .: 

S E R V I C E  NO,

N a t u r e  o f  W r i t :  C O M P L A I N T  F O R  F O R F E I T U R E  A N D  D A M A G E S

(AS 1 6 . 0 5 . 1 9 5 )  a n d  S U M M O N S

S E R V E :  O n e  r e d  a n d  w h i t e

a i r p l a n e ,  N __________________  S e r i a l

N u m b e r  _̂_________  a n d  c o n t e n t s

t h e r e o f "  i n c l u d i n g  a p p u r t e n a n t  

i n s t r u m e n t s  a n d  r a d i o s ,  a n d  f l o a t s ,

S e r i a l  N o s .   a n d    , b y

p o s t i n g  a c o p y  o r  t h i s  c o m p l a i n t  

a n d  s u m m o n s  u p o n  s a i d  a i r c r a f t ,  

l o c a t e d  a t  t h e  F i s h  a n d  w i l d l i f e  

P r o t e c t i o n  h a n g a r ,  S t a t e  o f  A l a s k a ,  

D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  L a k e  

H o o d ,  A n c h o r a g e ,  A l a s k a .

P l e a s e  m a k e  r e t u r n  o f  s e r v i c e  to:

C l e r k  o f  t h e  S u p e r i o r  C o u r t  

3 0 3  K  S t r e e t

A n c h o r a g e ,  .Alaska 9 9 5 0 1
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F O R M  N O .  3

w i t h  c o p y  to*.

O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l  

1 0 3 1  4 t h  A v e n u e ,  S u i t e  2 0 0  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

A T T O R N E Y  G E N E R A L

3 y :  _____________________________________
A s s i s t a n t  A t t o r n e y  G e n e r a l

V -  31



V

A  c i v i l  f o r f e i t u r e  a c c i o n  m u s e  b e  c o u p l e d  w i c h  a c t u a l  

o r  c o n s t r u c t i v e  s e i z u r e  o f  c h e  r e s . A c  l e a s e  o n e  s c a c e  s u p e r i o r  

c o u r t  j u d g e  h a s  r u l e d  c h a t  f i l i n g  a  n o t i c e  o f  s e i z u r e  a n d  a l i s  

p e n d e n s  i n  t h e  a p p r o p r i a t e  r e c o r d i n g  o f f i c e  is n o c  s u f f i c i e n t  

c o n s t r u c t i v e  s e i z u r e .  P h y s i c a l  s e i z u r e  o r  c h a i n i n g  o r  

i m m o b i l i z i n g  c h e  e q u i p m e n t  a n d  a t t a c h i n g  a c o p y  o f  c h e  c o m p l a i n t  

is a p p r o p r i a t e .  A n  i t e m  m a y  b e  s e i z e d  w i t h o u c  a w a r r a n c  u n d e r  A S  

1 6 . 0 5 . 1 5 0 ,  b u t  a s u b s e q u e n t  s e i z u r e  w a r r a n t  s h o u l d  b e  o b t a i n e d  

e v e n  i n  s u c h  a  c a s e  i n  o r d e r  to o b t a i n  j u d i c i a l  a p p r o v a l .

SEIZURE WARRANT FORMS
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F O R M  N O .  5

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

  J U D I C I A L  D I S T R I C T  A T __________________

W a r r a n t :  c o  S e i z e

I N  T H E  N A M E  O F  T H E  S T A T E  O F  A L A S K A

T O  A N Y  P E A C E  O F F I C E R  A U T H O R I Z E D  T O  E X E C U T E  W A R R A N T S

S w o r n  t e s t i m o n y  h a s  b e e n  g i v e n  b y  ___________________________________________

A l a s k a  F i s h  a n d  W i l d l i f e  E n f o r c e m e n t  O r r i c e r ,  o n

1 9 ___, t h a t  h e  h a s  r e a s o n  t o  b e l i e v e  t h a t  a [ d e s c r i b e  i t e m ]

r e g i s t r a t i o n  n u m b e r  ______________ , is  a t  t h i s  t i m e  a t  o r  n e a r

___________   ,   ̂ J u d i c i a l  D i s t r i c t ,
S t a t e  c f  A l a s k a .  P u r s u a n t  to A S  1 6 . 0 5 . 1 7 0 ,  A S  1 6 . 0 5 . 1 9 0 ,  a n d  

A S  1 6 . 0 5 . 1 9 5 ,  t h e  a i r c r a f t :

Is e v i d e n c e  o f  t h e  p a r t i c u l a r  c r i m e  o f

m v i o l a t i o n  o f a n d

Is e v i d e n c e  o f  t h e p a r t i c u l a r  c r i m e  o f

m v i o l a t i o n  o f

3. M a y  b e  f o r f e i t e d  t o  t h e  S t a t e  o f  A l a s k a  u n d e r  

A S  1 6 . 0 5 . 1 9 5 ,  u p o n  d e t e r m i n a t i o n  b y  a c o u r t  o f  

c o m p e t e n t  j u r i s d i c t i o n ,  i n  a  p r o c e e d i n g  i n  r e m , 

t h a t  t h e  a i r c r a f t  w a s  u s e d  i n  o r  i n  a i d  o t  a 

v i o l a t i o n  o f  a n  A l a s k a  F i s h  a n d  G a m e  s t a t u t e  o r  

r e g u l a t i o n .

I a m  s a t i s f i e d  t h a t  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  

a i r c r a f t  s o  d e s c r i b e d  a b o v e  w a s  u s e d  i n  o r  i n  a i d  o f  a v i o l a t i o n  
o f

I a m  s a t i s f i e d  t h a t  t h e r e  a r e  g r o u n d s  f o r  i s s u a n c e  o f  a  w a r r a n t  

t o  s e i z e  t h e  a i r c r a f t  d e s c r i b e d  a b o v e  u n d e r  A S  1 6 . 0 5 . 1 7 0  e t  s e q ., 

a n d  A S  1 6 . 0 5 . 1 9 5 ,  a s  w e l l  a s  o n  t h e  o t h e r  f o r e g o i n g  g r o u n d s .

I a m  s a t i s f i e d  t h a t  s e i z u r e  o f  t h e  a b o v e - d e s c r i b e d  a i r c r a f t  is 

n e c e s s a r y  i n  o r d e r  t o  i n s u r e  t h a t  t h e  a i r c r a f t  w i l l  c o m e  w i t h i n  
t h e  j u r i s d i c t i o n  o f  t h i s  c o u r t .
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FO RM  MO.  5 ( c o n e . )

Y O U  A R E  H E R E B Y  C O M M A N D E D  to s e i z e  c h e  a i r c r a f c  a e s i g n a c e d  i n  chis'

w a r r a n c  a b o v e ,  r e g i s c r a c i o n  n u m b e r   _____________________, s e r v i n g

C h i s  w a r r a n c  b e c w e e n  7 : 0 0  a . m .  a n d  i O : 0 0  p . m .  U p o n  s e i c i n g  s a i d  

a i r c r a f c ,  y o u  a r e  c o m m a n d e d  Co h o l d  i c  s e c u r e  p e n d i n g  l u r c h e r  

c o u r c  o r d e r ,  l e a v i n g  a c o p y  o f  c h i s  w a r r a n c ,  a c o p y  o f  c h e  

s u p p o r c i n g  a f f i a a v i c s ,  i f  a n y ,  a n d  a r e c e i p c  f o r  "die p r o p e r c v  

c a k e n ,  a n d  co p r e p a r e  a w r i c t e n  i n v e n c o r y  o f  c h e  p r o p e r c y  s e i z e d  

a n d  co r e  c u m  c h i s  w a r r a n c  a n d  b r i n g  c h e  p r o p e r c y  b e f o r e  m e  ( o r  a 

r e c e i p c  c h e r a o f )  w i c h i n  c e n  (10) d a y s  o f  c h i s  d a c e ,  a s  r e q u i r e d  
b y  l a w .

( S E A L )

D A T E D :

J u d g e / M a g i s  c r a c e



F O R M  N O .  6
R E T U R N

I r e c e i v e d  c h e  a t t a c h e d  W a r r a n t  t o  S e i z e  o n  ________________________________ ,

1 9 ___, a n d  h a v e  e x e c u t e d  i t  a s  f o l l o w s :

O n  _ t_ _ ^ _________________, 1 9 ___ , a t  _____________________  ( a . m . ) ( p . m . ),

I s e i z e d  t h e  p r o p e r t y  d e s c r i b e d  i n  t h e  w a r r a n t ,  a n d  I l e f t  a  c o p y
o f  t h e  w a r r a n t  ( w i t h )  ( at)    .

T h e  f o l l o w i n g  i s  a n  i n v e n t o r y  o f  t h e  p r o p e r t y  t a k e n  p u r s u a n t  t o  
t h e  w a r r a n t :

T h i s  i n v e n t o r y  w a s  m a d e  i n  t h e  p r e s e n c e  o f  ________________________________

_____________________________________________ a n d  o f ____________________________________________ .

I s w e a r  t h a t  t h i s  i n v e n t o r y  i s  a  t r u e  a n d  d e t a i l e d  a c c o u n t  o f  a i l  

p r o p e r t y  t a k e n  b y  m e  o n  c h e  a u t h o r i t y  o f  t h i s  w a r r a n c .

N a m e  a n d  T i t l e

S I G N E D  a n d  S W O R N  t o  b e f o r e  m e  t h i s  , d a v  o f

1 9 _____.

( S E A L )

J u d g e / M a g i s t r a t e
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N O T I C E  O F  F O R F E I T U R E  

V e s s e l s ,  a i r p l a n e s ,  v e h i c l e s ,  f i s h i n g  g e a r ,  h u n t i n g  

e q u i p m e n c ,  f i s h  a n d  g a m e  o r  p a r e s  o f  f i s h  a n d  g a m e ,  i n c l u d i n g  

a q u a t i c  p l a n t s  s u b j e c t  co c i v i l  f o r f e i t u r e  u n d e r  A S  1 5 . 0 5 . 1 9 0  a n d  

. 1 9 5  a r e  t y p i c a l l y  s u b j e c t  to v a r i o u s  c l a i m s  o f  i n t e r e s t .  T o  

a v o i d  a l l e g a t i o n s  t h a t  p e r s o n s  c l a i m i n g  a n  i n t e r e s t  i n  o b j e c t s  

h a v e  b e e n  d e n i e d  d u e  p r o c e s s ,  a n o t i c e  o f  f o r f e i t u r e  s h o u l d  b e  

s i g n e d  b y  c h e  c l e r k  o f  c o u r t  a n d  s e r v e d  u p o n  a l l  p e r s o n s  k n o w n  to 

h a v e  a n  i n t e r e s t  i n  t h e  i t e m s .  I n  a d d i t i o n ,  p u b l i c a t i o n  i n  l o c a l  

c r  i n d u s t r y  n e w s p a p e r s  g i v i n g  n o t i c e  o f  c h e  c r i m i r a l  o r  c i v i l  

f o r f e i t u r e  a c t i o n  p r o v i d e s  f u r t h e r  c o m p l i a n c e  w i t h  j u d i c i a l  d u e  

p r o c e s s  s t a n d a r d s  o f  n o t i c e .  N o t i c e  to l i e n h o l d e r s  o r  o w n e r s  o f  

r e c o r d  m u s t  a l s o  b e  p r o v i d e d  b e f o r e  f o r f e i t u r e  i n  a c r i m i n a l  

a c t i o n ,  a n d  c h e  i n c a r e s t  o f  a n  " i n n o c e n t "  l i e n h o l d e r  w h o  h a s  

t a k e n  a l l  r e a s o n a b l e  s t e p s  t o  i n s u r e  c h a c  t h e  i t e m  w a s  n o c  u s e d  

i l l e g a l l y  c a n n o t  b e  f o r f e i t e d ,  S t a t e  v. R i c a , N o .  1 3 9 6 9  BE ,  

( S u p e r i o r  C t ,  F a i r b a n k s  M a y  16, 1 9 7 9 ) .  A  j o i n t  v e n t u r e ,  h o w e v e r ,  

m a y  n o c  b e  d e e m e d  a n  " i n n o c e n t "  t h i r d  p a r t y .  F / V  A m e r i c a n  E a g l e  

v. S t a t e , 6 2 0  P . 2 d  6 5 7  ( A l a s k a  1 9 8 0 ) .

T h e  N o t i c e  o f  F o r f e i t u r e  s u m m a r i z e s  c h e  c o m p l a i n t  a n d  

a d v i s e s  i n t e r e s t e d  p a r t i e s  h o w  t o  o b t a i n  c o p i e s  o f  t h e  c o m p l a i n t  

a n d  h o w  c o  f i l e  a c l a i m  t o  t h e  r e s .  T h i s  n o t i c e  is a s u b s t i t u t e  

f o r  c h e  m o r e  c o s t l y  p u b l i c a t i o n  o f  t h e  e n t i r e  c o m p l a i n t .

E a c h  N o t i c e  o f  F o r f e i t u r e  s h o u l d  a l l o w  a n  o p p o r t u n i t y  

f o r  t h e  i n t e r e s t e d  p a r t y  to o b t a i n  a h e a r i n g  f o r  r e l e a s e  o f  t h e  

r e s .  S e v e r a l  s t a t e  s u p r e m e  c o u r t s  h a v e  d e c i d e d  t h e  s t a t e  m u s t
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t a k e  t h e  i n i t i a t i v e  t o  s e t  u p  t h i s  h e a r i n g .  O t h e r  s t a t e s  

c o n c l u d e  t h e  h e a r i n g  i s  n o t  m a n d a t o r y .  A l a s k a  l a w  d o e s  n o t  

r e q u i r e  s u c h  a  h e a r i n g  ( t h e  o m i s s i o n  i s  a m a j o r  p o i n t  o n  a p p e a l  

i n  t h e  F / V  A m e r i c a n  E a g l e  v  S t a t e , 6 2 0  P . 2 d  1 0 5  ( A l a s k a  1 9 8 0 )  

c e r t  d e n i e d ,  a n d  S t a t e  v. R i c e , 6 2 6  P . 2 d  1 0 4  ( A l a s k a  1 9 8 1 ) .  

B e c a u s e  p e t i t i o n s  f o r  r e l e a s e  w i l l  a l w a y s  b e  e n t e r t a i n e d  b y  o u r  

c o u r t s ,  t h e  o p p o r t u n i t y  f o r  a h e a r i n g  s h o u l d  b e  c o n f i r m e d .
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' I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

J U D I C I A L  D I S T R I C T  A T

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

v s

T H E  F / V  M R .  W O N D E R F U L ,  i c s  

p a r a p h e r n a l i a  a n d  g e a r ,  t h e  

p r o c e e d s  o f  5 2 , 3 4 9  p o u n d s  o f  

k i n g  c r a b  d e l i v e r e d  p u r s u a n t  

t o  A D F 1 G  F i s h  T i c k e t  

N o .  E 5 3 u 2 1 9 ,  L A R R Y  E D F I N G E R  

a n d  P A U L  T A T U M ,

D e f e n d a n t s ,

Me .  3A N

T O :

C I V

N O T I C E  O F  F O R F E I T U R E

T h e  a b o v e - n a m e d  d e f e n d a n t s  a n d  a l l  e t h e r  p e r s o n s  
c l a i m i n g  a n y  r i g h t ,  t i t l e  o r  i n t e r e s t  i n  t h e  F / V  M r .  

W o n d e r f u l ,  i t s  p a r a p h e r n a l i a  a n d  g e a r .

O n , 1 9  a n  a c t i o n  u n d e r  A S  1 6 . 0 5 . 1 0 5 .  **

T h e  c o m p l a i n c  a l l e g e s  t h e  i l l e g a l  t a k i n g ,  p o s s e s s i o n  a n d  

t r a n s p o r t a t i o n  o f  k i n g  c r a b  i n  w a t e r s  s u b j e c t  to c h e  j u r i s d i c t i o n  

o f  t h e  S t a t e  o f  A l a s k a  o n  o r  a b o u t  S e p t e m b e r  16, 1 9 7 3 .

Y o u  m u s t  f i l e  c l a i m  co c h e  d e f e n d a n t  i t e m s  w i t h  t h e  

c l e r k  o f  t h i s  c o u r t  a n d  w i t h  c h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  o n  o r

* *  F o r  t h e  f o r f e i t u r e  o f  t h e  F / V  M r .  W o n d e r f u l ,  i t s  

p a r a p h e r n a l i a  a n d  g e a r  a n d  p r o c e e d s  o f  5 2 , 3 4 9  p o u n d s  o f  A l a s k a  

k i n a  c r a b  l a n d e d  o n  S e p t e m b e r  16, 1 9 7 3  u n d e r  A D F S G  t i c k e t  No. E
^  •  / j  '  * Q  f , 7 » J  c  / i  o  ^  ^  “ U  «  C  • • • > '  ^  r* ** \  m  *•* *-» m
—  —  —• —  -  ■ — W a *  w  W  *-/ «• *
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F O R M  NO. 7 ( c o n t . ) 

b e f o r e  2 0  d a y s  a f t e r  s e r v i c e  b y  m a i l  o r  p e r s o n a l  d e l i v e r y  o r  

w i u h i n  3 0  d a y s  a f t e r  t h e  l a s t  d a t e  o f  p u b l i c a t i o n  o f  t h i s  n o t i c e  

w h i c h e v e r  Lr- s o o n e r .  A f t e r  f i l i n g  y o u r  c l a i m  y o u  m u s t ,  w i t h i n  

t w e n t y  ( 20) d a y s  a f t e r  r e c e i v i n g  a c o p y  o f  t h e  c o m p l a i n t ,  f i l e  

w i t h  t h e  c o u r t  a n d  s e r v e  o n  t h e  O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l ,  

S t a t e  o f  A l a s k a ,  4 2 0  L  S t r e e t ,  S u i t e  1 0 0 ,  A n c h o r a g e ,  A l a s k a ,  

9 9 5 0 1 ,  T e l e p h o n e  ( 9 0 7 )  2 7 6 - 3 5 5 0 ,  y o u r  a n s w e r .  I f  y o u  f a i l  t o  d o  

s o  j u d g m e n t  w i l l  b e  e n t e r e d  f o r  t h e  r e l i e f  d e m a n d e d  i n  t h e  

C o m p l a i n t .

B A T E D  t h i s  _________  d a y  o f  ______________, 1 9 ______ a t  A n c h o r a g e ,

A l a s k a .

C l e r k  o f  t h e  C o u r t s  

3 0 3  K  S t r e e t  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1
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RELEASES
A. A I R C R A F T .

In g e n e r a l ,  i c  is s i m p l e r  n o c  co r e l e a s e  s e i z e d  

a i r c r a f c  p e n d i n g  l i c i g a c i o r .  u n l e s s  d i r e c t e d  o t h e r w i s e  b y  c h e  

c o u r t ;  h o w e v e r ,  i f  t h e  c a s e  is l i k e l y  to c a k e  a l o n g  c i n e  to 

r e s o l v e ,  o r  s t a t e  s t o r a g e  f a c i l i t i e s  a r e  f u l l ,  ic m a y  b e  

a d v i s a b l e  co r e l e a s e  u n d e r  a p p r o p r i a t e  t e r m s .  A  b o n d  o r  o c h e  

s e c u r i t y ,  p r e f e r a b l y  i n  t w i c e  t h e  v a l u e ,  s h o u l d  b e  p o s t e d  i n  

o r d e r  t o  c o v e r  u n f o r s e e n  p r o b l e m s  a n d  p o t e n t i a l  l o s s e s  o r  

l i a b i l i t i e s .  I f  a n  a i r c r a f t  is n o t  r e l e a s e d ,  ic s h o u l d  b e  

c a r e f u l l y  s t o r e d  w i c h  c h e  e n g i n e  " p i c k l e d " ,  a n d  b e  k e p t  u n d e r  
a d e q u a t e  c u s t o d i a l  c a r e .
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F O R M  N O .  8

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

_________  J U D I C I A L  D I S T R I C T  A T  _______________

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

v s  .

N o .  3A N  -_______ C I V .

S T I P U L A T I O N  F O R  R E L E A S E  O F  A I R C R A F T

I

T h i s  is a n  a c t i o n  f o r  f o r f e i t u r e  o f  t h e  a b o v e - d e s c r i b e d  

d e f e n d a n t  i t e m s .

I I

T h e  k n o w n  p a r t i e s  w i t h  a n  i n t e r e s t ,  r i g h t  o r  t i t l e  t o  

c h e  d e f e n d a n t  i t e m s  a r e :

1. ( S t a t e  o f  A l a s k a ) ___________________________________________________

2. ( G o v e r n m e n t  b u r e a u s ) ______________________________________________

a. T a x e s  ____________________________________________________________

b . L o a n s

3. ( O w n e r / O p e r a t o r )

4. ( B a n k ) _______________

5. ( L i e n o r  o r  M o r t g a g o r ) _

6. ( M a t e r i a l m e n  a n d  M e c h a n i c s )_

7. ( O t h e r )
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F O R M  NO .  3 ( c o n e . )

I l l

T h e  a b o v e - d e s c r i b e d  a i r c r a f c  w a s  s e i z e d  o n

, u n d e r  (a w a r r a n c  i s s u e d

o n i n  c h e c o u r t  or

A l a s k a ) .

I c  is p r e s e n c l y  i n  C h e  b e s t  i n c e r e s c s  o f  a l l  p a r t i e s  

c h a c  C h e  d e f e n d a n t  i t e m s  n a m e  i n  S x h i b i c  A  co c h i s  a g r e e m e n t  b e  

p r o v i d e d  a n  o p p o r t u n i t y  to e n g a g e  i n  l a w f u l  a c t i v i t i e s  u n t i l

________________________________ . 1 9 ____ , ( o r  s u c h  t i m e  as a [ d i s t r i c t  o r

s u p e r i o r ]  c o u r t  d e c i s i o n  o n  f o r f e i c u r e  is r e n d e r e d ) .

T H E R E F O R E  c h e  p a r t i e s  a g r e e  a s  f o l l o w s :

1. P l a i n t i f f ,  w h i c h  h a s  l i m i t e d  s t o r a g e  f a c i l i t i e s ,  

a g r e e s  c o  r e l e a s e ,  u n d e r  c h e  t e r m s  a n d  c o n d i c i o n s  o f  c h i s  

s c i p u i a c i o n ,  c h e  d e s c r i b e d  a i r c r a f c  w i c h  a p p u r t e n a n t  i n s t r u m e n t s

a n d  r a d i o s ,  t o  c h e  c o n c r o l  a n d  c u s t o d y  o f  ________________________________ ,

h e r e i n a f t e r  r e f e r r e d  co a s  " c u s t o d i a n " ,  o r  h i s  a g e n t  o r

d e s i g n a t e d  e m p l o y e e s .  T h e  a i r c r a f c  i s  s u b j e c c  Co a n d  r e m a i n s

u n a e r  c h e  s t a t e ' s  c o n s t r u c t i v e  s e i z u r e .

d e f e n d a n t  i c e m s  w i t h o u t  d e l a y .  T h e  o b l i g a t i o n s  a n d  d a t e s  o f  

p a y m e n t s  p r e s e n c l y  k n o w n  a r e :

C u s t o d i a n  s h a l l  m e e t  a l l  o b l i g a t i o n s  o n  t h e



F O R M  N O .  8 ( c o n e . )

L e n d e r T o t a l

M o n t h l y

P a v r a e n t s

D u e

D a c e

a .

b.

c .

3. E a c h  l e n d e r  s h a l l  c o n f i r m  r e c e i p t  o f  e a c h  r e q u i r e d  

p a y m e n t  i n  w r i t i n g  w i t h i n  f i v e  d a y s  o f  d u e  d a t e .

4. C u s t o d i a n a s

r e g i s t e r e d / j o i n t - o w n e r  o f  c h e  a i r c r a f t  i n  __________________________________ ,

a g r e e s  t o  k e e p  a n d  m a i n t a i n  t h e  a i r c r a f t  w i t h i n  t h e  S t a t e  o f  

A l a s k a  a n d  n e i t h e r  s e l l ,  d i s p o s e ,  n o r  o t h e r w i s e  e n c u m b e r  o r  

d i m i n i s h  h i s  o w n e r s h i p  o r  e q u i t y  i n  t h e  a i r c r a f t  u n l e s s  

s p e c i f i c a l l y  a u t h o r i z e d  b y  o r d e r  o f  t h e  c o u r t  o r  u p o n  s t i p u l a t i o n  

w i t h  t h e  s t a t e .

a n y  d a m a g e s  o r  o b l i g a t i o n s  w h i c h  m a y  o c c u r  a f t e r  d e l i v e r y  t o  

c u s t o d i a n  u n d e r  t h i s  a g r e e m e n t .  C u s t o d i a n  a g r e e s  t o  a b i d e  b y  a l l  

o r d e r s  o f  t h i s  c o u r t  o r  a n y  a p p e l l a t e  c o u r t ,  i n t e r l o c u t o r y  o r  

f i n a l ,  a n d  w i l l  d e l i v e r  t h e  a i r c r a f t  t o  t h e  s t a t e  a t  s u c h  p l a c e  

a n d  s u c h  t i m e  a s  m a y  b e  d i r e c t e d  t o  t h i s  c o u r t  o r  a n y  a p p e l l a t e  

c o u r t  i n  c h e  s a m e  o r  b e t t e r  c o n d i t i o n  a s  r e c e i v e d  f r o m  t h e  s t a t e  

b y  v i r t u e  o f  t h i s  o r d e r ,  o r d i n a r y  w e a r  a n d  t e a r  e x c e p t e d .

5. C u s t o d i a n  a g r e e s  t o  h o l d  t h e  s t a t e  h a r m l e s s  f o r
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6. C u s t o d i a n  a g r e e s  co o b t a i n  i n s u r a n c e  ( h u l l  a n d  

l i a b i l i t y )  o n  t h e  i t e m s  b e i n g  d e l i v e r e d  i n  a n  a m o u n t  e q u a l  co 

t h e i r  r e p l a c e m e n t  v a l u e  a n d  to k e e p  s u c h  a p o l i c y  i n  f o r c e  f o r  

t h e  f u l l  r e p l a c e m e n t  a m o u n t  a t  a l l  t i m e s .

7. T h e  p a r t i e s  a g r e e  u p o n  c h e  f o l l o w i n g  v a l u e  o f  t h e  

d e f e n d a n t  i t e m s  l i s t e d  i n  E x h i b i t  A  a t  c h e  t i m e  o f  s e i z u r e .

D a t e  o f  S e i z u r e  V a l u e  5

FORM MO. 3 (cont.)

3. T o  s e c u r e  t h e  s t a t e ' s  i n t e r e s t  i n  t h e  a i r c r a f t ,

c u s t o d i a n  s h a l l  ( p o s t  a b o n d  i n  c h e  a m o u n t  o f __________________________ )

o r  ( d e p o s i t  t h e  s u m  o f  S___________________________  i n  c a s h i e r ' s  c h e c k

w i t h  t h e  c l e r k  o f  c h e  c o u r t , ________________________________________, c o u r t ,

S t a t e  o f  A l a s k a ) .

9. ( 3 c n d / d e p o s i c )  s h a l l  b e  i n c r e a s e d  w h e n e v e r  t h e r e  

is a n  a s s e s s e d  i n c r e a s e  i n  v a l u e  o f  t h e  d e f e n d a n t  i t e m s  e q u a l  to 

t w e n t y  p e r c e n t  o f  t h e  v a l u e  g i v e n  i n  i t e m  n u m b e r  7 a b o v e .  

C u s t o d i a n  a g r e e s  t h a t  i n  c h e  e v e n t  o f  t h e  a c c i d e n t a l  l o s s  o f  t h e  

a i r c r a f t ,  o r  s u b s t a n t i a l  l o s s  to t h e  a i r c r a f t ,  o r  l o s s  o f  t h e  

a i r c r a f t  b y  t h e f t  o r  a c t  o f  G o d ,  o r  o t h e r w i s e ,  o r  h i s  f a i l u r e  to 

r e t u r n  c h e  a i r c r a f t  u p o n  c o u r t  o r d e r  f o r f e i t i n g  h i s  i n t e r e s t  i n  

t h e  a i r c r a f t ,  t h e  ( s t i p u l a t e d  v a l u e  o f  t h e  a i r c r a f t  o n  d e p o s i t  as 

s e t  f o r t h  i n  p a r a g r a p h  70 o r  ( b o n d )  s h a l l  b e  f o r f e i t e d  to t h e  

S t a t e  o f  A l a s k a .  T h e  s t a t e  s h a l l  r e t a i n  c h e  a c c r u e d  i n t e r e s t  o n

T H 0  ?.™.01.r P r  n p n o Q ^ r a n  T n  r h o  p v o n r  p  1 r i . z m a c p  r Q  r u.p

*T/



a i r c r a f t ,  c u s t o d i a n  s h a l l  e i t h e r  r e p a i r  t h e  d a m a g e ,  a n d  r e s t o r e  

t h e  a i r c r a f t  t o  t h e  s a m e  o r  b e t t e r  c o n d i t i o n  w h i c h  e x i s t e d  p r i o r  

t o  t h e  d a m a g e ,  t o  t h e  s a t i s f a c t i o n  t o  t h e  s t a t e ,  o r  f o r f e i t  t h a t  

p e r c e n t  o f  t h e  s t i p u l a t e d  v a l u e  r e q u i r e d  t o  r e s t o r e  t h e  a i r c r a f t  

t o  t h e  s a m e  c o n d i t i o n  w h i c h  e x i s t e d  b e f o r e  t h e  d a m a g e .

10. C u s t o d i a n  s h a l l  b e  p e n a l i z e d  a s  f o l l o w s  f o r  d e l a y  

i n  d e l i v e r y  f r o m  t h e  t i m e  c u s t o d i a n  o r  h i s  r e p r e s e n t a t i v e  

r e c e i v e s  o r a l  o r  w r i t t e n  n o t i c e  o f  a d e c i s i o n  o f  f o r f e i t u r e .

D e l a v  ( D a y s )  P e n a l t y

a. 0 - 1  N o n e

b. 2 - 3  5 ” o f  t h e  v a l u e  o f  p a r a g r a p h

o r  t h e  v a l u e  o f  

t h e  r e t u r n e d  i t e m s  a t  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  is h i g h e r .

c. 4 - 5  107,

d. 6 - 7  507,

e. M o r e  t h a n  7 F o r f e i t u r e  o f  b o n d / v a l u e  o n

d e p o s i t .

1 1 .  C u s t o d i a n  s h a l l  d o  n o  a c t  w i t h  t h e  a i r c r a f t ,  n o r  

p e r m i t  n o r  a l l o w  a n y  a c t  to b e  d o n e  b y  h i s  a g e n t s  o r  e m p l o y e e s  

t h a t  c o u l d  s u b j e c t  i t  t o  f o r f e i t u r e  o r  s e i z u r e  b y  t h i s  s t a t e ,  a n y  

o t h e r  s t a t e ,  f e d e r a l  o r  p r i v a t e  a u t h o r i t i e s ,  a n d  a g r e e s  to k e e p  

t h e  a i r c r a f t  c u r r e n t  i n  a n n u a l  i n s p e c t i o n s ,  a n d  to k e e p  a n d  

m a i n t a i n  t h e  a i r c r a f t  i n  a c c o r d a n c e  w i t h  a i l  F e d e r a l  A v i a t i o n  

A d m i n i s t r a t i o n  r e g u l a t i o n s  a n d  d i r e c t i v e s .

12. C u s t o d i a n  a b s o l v e s  t h e  S t a t e  o f  A l a s k a ,  i t s  a g e n t s

. . j i "! “   i i . 1 1  *—  c ,... j . . . hat* . — _• ,.i. i. .— — w J w w i  | W — U4»> CL Urn J  X. W M. CL ILA Ci ̂  O U i i a  U Ui-L. g i l L  U Q  V C
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o c c u r r e d  w h i l e  c h e  a i r c r a f c  w a s  i n  s c a c e  c u s c o d y ,  a n d  f u r t h e r  

a g r e e s  co r e c e i v e  c h e  a i r c r a f c  as i s  a n d  w h e r e  is a c  c h e  c i m e  of 

r e l e a s e .

c c  c h e  a d d i c i o n  o f  a v i o n i c s ,  o v e r h a u l i n g  o r  r e p l a c i n g  c h e  

e n g i n e ( s ) , r e p a i r i n g  o r  r e p l a c i n g  m e c h a n i c a l  p a r e s  o f  c h e

a g r e e ,  c h e  f a i r  m a r k e r  v a l u e  f o r  c h e  i m p r o v e m e n c s  s h a l l  b e  

d e t e r m i n e d  b y  c h e  c o u r c .

14. T h i s  S c i p u l a c i o n  a n d  R e l e a s e  o f  c h e  a i r c r a f c  

b e c o m e s  e f f e c c i v e  o n l y  u p o n  two  d a y s  w r i t t e n  n o t i c e  co t h e  

u n d e r s i g n e d  A s s i s t a n c  A t t o r n e y  G e n e r a l  a n d  co c h e  D e p a r t m e n c  of 

P u b l i c  S a f e t y ,  F i s h  a n d  W i l d l i f e  P r o t e c t i o n ,  c h e  t w o  a a 2/s co b e  

c o u n t e d  e x c l u d i n g  l e g a l  h o l i d a y s  a n d  w e e k e n d s .  A f t e r  t w o  d a y s '  

n o t i c e ,  c h e  a i r c r a f t  s h a l l  b e  r e l e a s e d  o n l y  b e t w e e n  c h e  h o u r s  o f  

3 r . a .  a n d  4 p . m . ,  M o n d a y  t h r o u g h  F r i d a y .

13. I n  c h e  e v e n c  c h a c  i m o r o v e m e n c s  a r e  m a d e  co ch e

V - 46
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D A T E D  a c  _________________________, A l a s k a  t h i s ____________day of

 , 19 .

CuJ'-ian P l a i n t i r F

J h p d i a n  R e p r e s e n t a t i v e  I n t e r e s t e d  P a r t i e s
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D A T E D  a c ________________________ , A l a s k a  c h i s ____________ d a y  c

_  . 19 •

as c o c c a n P i a i n c i r z

i u j t o a i a n  R e o r e s e u c a c i v e i n c a r e s c a c  P a r r i e s

7  -  4 7
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5. ( C r e w m e m b e r ' s w a g e  c l a i m s )  ________________________

6. ( M a t e r i a l m e n  a n d  s u p p l i e r s )  ______________________________

I t  is p r e s e n t l y  i n  t h e  b e s t  i n t e r e s t  o f  a l l  p a r t i e s  

t h a t  t h e  d e f e n d a n t  i t e m s  n a m e d  i n  E x h i b i t  A  t o  t h i s  a g r e e m e n t  

h a v e  a n  o p p o r t u n i t y  t o  e n g a g e  i n  l a w f u l  a c t i v i t i e s  u n t i l

_______________________________ , 1 9 ____  ( o r  s u c h  t i m e  a s  a  ( d i s t r i c t  o r

s u p e r i o r ]  c o u r t  d e c i s i o n  o n  f o r f e i t u r e  is r e n d e r e d ) .

T h e r e f o r e  t h e  p a r t i e s  a g r e e  a s  f o l l o w s :

1. T h e  d e f e n d a n t  i t e m s  n a m e d  i n  E x h i b i t  " A "  a r e  

r e l e a s e d  t o  t h e  c o n t r o l  a n d  c u s t  iy o f

__________________________________________, h e r e i n a f t e r  r e f e r r e d

t o  a s  " C u s t o d i a n " .

2. C u s t o d i a n  s h a l l  m e e t  a l l  o b l i g a t i o n s  o n  t h e

d e f e n d a n t  i t e m s  w i t h o u t  d e l a y .  T h e  o b l i g a t i o n s

a n d  d a t e s  o f  p a y m e n t s  i n c l u d e :

L e n d e r  T o t a l  M o n t h l y  D u e

P a y m e n t  D a t e

a  ._____________________  ______________ _________________ ____________

b  ._____________________  ______________ _________________  ____________

c  ._____________________       •

3. E a c h  l e n d e r  s h a l l  c o n f i r m  r e c e i p t  o f  e a c h  r e q u i r e d  

p a y m e n t  i n  w r i t i n g  t o  t h e  s t a t e  w i t h i n  f i v e  d a y s  

o f  t h e  d u e  d a t e .

V -  4 9
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M o  a d a i c i e n a l  o b l i g a c i o n  m a y  e n c u m b e r  c h e  v e s s e l  

w i c h o u c  w r i c c e n  p e r m i s s i o n  o f  c h e  s c a c e .

C u s c o d i a n  a g r e e s  co h o l d  c h e  s c a c e  h a r m l e s s  f o r  

a n y  d a m a g e s  o r  o b l i g a c i o n s  c h a c  m a y  o c c u r  a f c e r  

d e l i v e r y  c o  c u s c o d i a n  u n d e r  c h i s  a g r a e m e n c .  

C u s c o d i a n  a g r e e s  co o b c a i n  i n s u r a n c e  o n  c h e  i c e m s  

b e i n g  d e l i v e r e d  i n  a n  a m o u n c  e q u a l  c o  c h e i r  fuli. 

r e p l a c e m e n c  v a l u e  a n d  co k e e p  s u c h  a p o l i c y  i n  

f o r c e  a c  a l l  c i m e s .

T h e  p a r c i e s  a g r e e  u p o n  c h e  f o l l o w i n g  v a l u e  o f  c h e  

d e f e n d a n c  i c e m s  l i s c e d  i n  E x h i b i c  A  a c  c h e  c i m e  o f  

s e i z u r e .

D a c a  o f  l o c a l

S e i z u r e  V a l u e

_______________________  , 19 S _________________________

S. C u s c o d i a n  d o s c s  a  b o n d  i n  c h e  a m o u n c  o f  3

co  p r o c e c c  c h e  i n c e r e s c s  o f  c h e  s c a c e  d u r i n g  c h e  

p e r i o d  o f  r e l e a s e .

9. S o n d  s h a l l  b e  i n c r e a s e d  w h e n e v e r  c h e r e  i s  a n  

i n c r e a s e  i n  v a l u e  o f  c h e  d e f e n d a n t :  i c e m s  e q u a l  co 

2 0 "  o f  c h e  v a l u e  g i v e n  i n  M o .  7.

10. U p o n  a s u p e r i o r  (d i s c r i c c )  c o u r c  d e c i s i o n  

f a v o r a b l e  c o  c h e  p l a i n c i f f ,  c h e  r e l e a s e d  i c e m s

s h a l l  b e  i m m e d i a c e l y  d e l i v e r e d  c o  ______________________,

A l a s k a  w i c h i n  c h i r c y  (30) d a y s  o f  c h e  d a c a  o f  c h e

nm
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1 0 .  c o u r t ' s  d e c i s i o n .  I f  t h e  v a l u e  o f  t h e  r e l e a s e d  

i t e m s  e x c e e d s  t h e  v a l u e  g i v e n  i n  p a r a g r a p h  7, t h e  

b o n d  l e s s  a n y  p e n a l t y  s h a l l  b e  e x o n e r a t e d  u p o n  

d e l i v e r y .  I f  t h e  v a l u e  o f  t h e  r e t u r n e d  i t e m s  is 

l e s s  t h a n  t h e  v a l u e  g i v e n  i n  p a r a g r a p h  7, t h e  b e n d  

o n l y  i n  a m o u n t  e q u a l  t o  t h e  v a l u e  o f  t h e  r e t u r n e d  

i t e m s  s h a l l  b e  e x o n e r a t e d .

1 1. C u s t o d i a n  s h a l l  b e  p e n a l i z e d  a s  f o l l o w s  f o r  d e l a y s  

i n  d e l i v e r y :

D e l a y

( d a y s )  P e n a l t y

a. 0 - 3  N o n e

b. 4 - 7  5 %  o f  t h e  v a l u e  o f  p a r a g r a p h  7

o r  5 %  o f  t h e  v a l u e  o f  t h e  

r e t u r n e d  i t e m s  a t  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  i s  h i g h e r .

c. 7 - 1 4  1 0 %  o f  t h e  v a l u e  o f  p a r a g r a p h

7 o r  5 %  o f  t h e  v a l u e  o f  t h e  

r e t u r n e d  i t e m s  a c  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  i s  h i g h e r .

a. 1 4 - 3 0  5 0 %  o f  t h e  v a l u e  o f  p a r a g r a p h

7 o r  5 %  o f  t h e  v a l u e  o f  t h e  

r e t u r n e d  i t e m s  a c  t i m e  o f  

d e l i v e r y ,  w h i c h e v e r  is h i g h e r .

e. M o r e  t h a n  F o r f e i c u r e  o f  b o n d  i n  a d d i t i o n

3 0  t o  d e f e n d a n c  i t e m s .

12 .  U p o n  a  j u d g m e n t  i n  f a v o r  o f  t h e  d e f e n d a n t  i c e m s ,  

t h e  b o n d  s h a l l  b e  e x o n e r a t e d  a n d  a n y  r e m a i n i n g  

d e f e n d a n t  i t e m s  r e t u r n e d  t o  c h e  c u s t o d i a n .

V -  51
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13. C u s c o d i a n  s h a l l  k e e p ,  m a i n t a i n ,  a n d - p r e s e r v e  t i e

d e f e n d a n t  i c e m s  i n  a c c o r d a n c e  w i c h  a p p l i c a b l e  

l a w s ,  r e g u l a t i o n s ,  a n d  o r d i n a n c e s  a n d  g e n e r a l l y  

a c c e p t e d  s t a n d a r d s  o f  t h e  i n d u s t r y .  T h e  i c e m s  

s h a l l  b e  m a i n t a i n e d  i n  a c  l e a s t  a s  g o o d  a 

c o n d i t i o n  a s  w h e n  s e i z e d .  I m p r o v e m e n t s  m a d e  w i t h  

w r i t t e n  a p p r o v a l  o f  t h e  s c a c e  s h a l l  b e  c r e d i t e d  co 

d e f e n d a n t s  a n d  c h e  a g r e e d  a m o u n t  s h a l l  b e  p a i d  o r  

c r e d i t e d  d e f e n d a n t s  u p o n  a d e c i s i o n  o f  f o r f e i c u r e  

b y  t h e  c o u r t .

14. I n  c h e  e v e n t  C u s t o d i a n  f a i l s  cc m a i n t a i n  c h e  

v e s s e l  i n  as g o o d  a c o n d i t i o n  a s  w h e n  s e i z e d ,  c h e  

s t a t e  s h a l l  r e p o s s e s s  c h e  v e s s e l  w i c h  o r  w i t h o u t  

n o t i c e .  C u s t o d i a n  s h a l l  r e i m b u r s e  s c a c e  f o r  a l l  

r e p o s s e s s i o n  c o s t s  a n d  m a i n t e n a n c e ,  u p k e e p ,  o r  

r e f u r b i s h i n g  c o s t s .

15. C u s t o d i a n  s h a l l  k e e p  c h e  d e f e n d a n t  i c e m s  i n  c h e  

T h i r d  J u d i c i a l  D i s t r i c t  u n l e s s  o t h e r w i s e  

a u t h o r i z e d  b y  o r d e r  o f  t h i s  c o u r t  o r  a g r e e m e n t  c f  

c h e  p a r t i e s .

15. O n  t h e  f i r s t  d a y  o f  e v e r y  mot. .h  C u s t o d i a n  s h a l l

p r e p a r e  a m o n t h l y  s u m m a r y ,  s t a t i n g  c h e  l o c a t i o n  o f  

c h e  v e s s e l  a n d  t h e  a c t i v i t i e s  o f  c h e  d e f e n d a n t  

i c e m s , a n d  d e l i v e r  t h e  s u m m a r y  co p l a i n t i f f  a n d

7  -  5 2
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17. O n  t h e  f i r s t  d a y  o f  e v e r y  m o n t h  C u s t o d i a n  s h a l l  

p r e p a r e  a p r o p o s e d  i t i n e r a r y  f o r  t h a t  m o n t h  a n d  

d e l i v e r  t h e  i t i n e r a r y  to  p l a i n t i f f  a n d  e a c h  

i n t e r e s t e d  p a r t y .

18. T h e  b o n d  s e c u r i n g  t h e  r e l e a s e  o f  t h e  d e f e n d a n t  

i t e m s  s h a l l  b e  f o r f e i t e d  t o  t h e  p l a i n t i f f  u p o n :  1) 

f a i l u r e  t o  d e l i v e r  i n  a c c o r d a n c e  w i t h  p a r a g r a p h  9; 

2) l o s s  o r  d e s t r u c t i o n  o r  d i s a b i l i t y  to u s e  t h e  

d e f e n d a n t  i t e m s  f o r  a p e r i o d  e x c e e d i n g  3 0  d a y s .

F o r f e i t u r e  o f  b o n d  i s  n o t  c a u s e  f o r  d i s m i s s a l  o f  t h e

l a w s u i t .

K a ) 2 .
C u s t c c i a n P l a i n t i f f

1 ( b ) 3 ( a )

C u s t o d i a n  R e p r e s e n t a t i v e I n t e r e s t e d  P a r t i e s

3 ( b )

3 ( c )

3 ( d )
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M E M O R A N D U M S t a t e  o f  A l a s k a

TO: S u s a n S . M c L e a n  

A s s i s t a n t  D i s t r i c t  A t t o r n e y  

K o d i a k

DATE: A p r i l  2 6 ,  1 9 8 3

FILE NO:

5 ^
f r o m : S a r a h  E l i z a b e t h  M c C r a c k e n

A s s i s t a n t  A t t o r n e y  G e n e r a l  

N a t u r a l  R e s o u r c e s - A n c h o r a g e

TELEPHONE NO:

SUBJECT: R e l e a s e  o f  C r a b  

P o t s

T h i s  i s  a s o m e w h a t  t a r d y  r e s p o n s e  t o  y o u r  F e b r u a r y  23, 

1 9 8 3  m e m o  r e q u e s t i n g  a  f o r m  f o r  t h e  r e l e a s e  o f  c r a b  p o t s .

I t  is d i f f i c u l t  t o  d e v e l o p  a  u n i v e r s a l  a g r e e m e n t  f o r  

r e l e a s e  o f  c r a b  p o t s  o r  o t h e r  g e a r ,  b e c a u s e  t h e  c i r c u m s t a n c e s  o f  

t h e  s e i z u r e ,  t h e  n a t u r e  o f  t h e  g e a r  s e i z e d  a n d  o t h e r  m a t t e r s  m a y  

d i f f e r  f r o m  c a s e  t o  c a s e  and' r e q u i r e  s p e c i a l  t a i l o r i n g .  H o w e v e r ,  

t h e  f o r m  t h a t  i s  e n c l o s e d  s h o u l d  b e  a  g o o d  g e n e r a l  g u i d e l i n e  f o r  

r e l e a s e  o f  c r a b  p o t s  a n d  o c h e r  g e a r  ( i n c l u d i n g  v e s s e l s )  s e i z e d  i n  

c o n n e c t i o n  w i t h  d i s t r i c t  c o u r t  c r i m i n a l  m a t t e r s .  I t  c o u l d  a l s o  

b e  m o d i f i e d  t o  a d d r e s s  c i v i l  s e i z u r e  a n d  f o r f e i t u r e  a c t i o n s .  A  

f e w  c o m m e n t s  a r e  i n  o r d e r :

1. I n  g e n e r a l ,  w h e n  w e  s e i z e  a  f i s h i n g  v e s s e l  w e  d o

n o t  w i s h  t o  e n t e r  i n t o  a  s t i p u l a t i o n  " f o r  v a l u e "

w h e r e b y  t h e  s t i p u l a t i o n  w o u l d  r e s u l t  i n  s u b s t i ­

t u t i o n  o f  t h e  b o n d  o r  o t h e r  s e c u r i t y  f o r  t h e  

v e s s e l  i t s e l f .  T h i s  i s  b e c a u s e  t h e  v a l u e  o f  a 

f i s h i n g  v e s s e l  i s  l i k e l y  t o  i n c r e a s e  d u r i n g  t h e  

p e n d e n c y  o f  t h e  a c t i o n .  H o w e v e r ,  c r a b  p o t s  an'd 

o t h e r  g e a r  a r e  l i k e l y  t o  d e p r e c i a t e  i n  v a l u e ,  

p a r t i c u l a r l y  i f  r e l e a s e d  a n d  s u b j e c t e d  t o  u s e  a n d  

d e t e r i o r a t i o n  f r o m  t h e  e l e m e n t s .  T h e r e f o r e ,  w e  

w o u l d  p r o b a b l y  w i s h  t o  e n t e r  i n t o  a  s t i p u l a t i o n  

f o r  v a l u e  w i t h  r e s p e c t  t o  d e p r e c i a t i n g  g o o d s  s u c h  

a s  c r a b  p o t s  s o  t h a t  w e  w o u l d  h a v e  t h e  b e n e f i t  o f  

t h e  v a l u e  o f  t h e  c r a b  p o t s  w h e n  s e i z e d ,  r a t h e r  

t h a n  b e  l e f t  w i t h  w h a t  m i g h t  b e  v i r t u a l l y  w o r t h ­

l e s s  e q u i p m e n t  a t  t h e . e n d  o f ' a  c r i m i n a l  t r i a l  o r  

a p p e a l .  W h e t h e r  e q u i p m e n t  f o r  w h i c h  y o u  w o u l d  

l i k e  t o  u s e  t h e  s t i p u l a t i o n  a p p r e c i a t e s  o r  

d e p r e c i a t e s  s h o u l d  d e t e r m i n e  w h e t h e r  t o  c a l l  i t  a  

s t i p u l a t i o n  f o r  v a l u e  a n d  w h e t h e r  t o  u s e  t h e  

l a n g u a g e  s u g g e s t e d  i n  p a r a g r a p h  11.
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2. D e p e n d i n g  o n  t h e  n a t u r e  o f  t h e  g o o d s ,  y o u  m a y  o r

m a y  n o t  n e e d  t h e  l a n g u a g e  i n  p a r a g r a p h  13 ( t h a t

t h e  i t e m s  w i l l  b e  m a i n t a i n e d  i n  a s  g o o d  a 

c o n d i t i o n  a s  w h e n  s e i z e d . ) I f  w e  i n t e n d  t o  

s u b s t i t u t e  t h e  b o n d  a n y w a y ,  t h a t  l a n g u a g e  w o u l d  

n o t  b e  n e c e s s a r y .  I h a v e  a t t e m p t e d  to c o v e r  b o t h  

s i t u a t i o n s  i n  p a r a g r a p h  1 1  b y  a l l o w i n g  t h e  s t a t e  

t o  h a v e  t h e  o p t i o n  o f  e i t h e r  r e t a i n i n g  t h e  g o o d s  

o r  a c c e p t i n g  t h e  b o n d  o r  o t h e r  s e c u r i t y  a s  a 

s u b s t i t u t i o n .

3. O t h e r  p a r a g r a p h s  i n  t h i s  d r a f t  m a y  o r  m a y  n o t  b e

a p p l i c a b l e ,  g i v e n  t h e  p a r t i c u l a r  f a c t s  o f  a

s p e c i f i c  c a s e .  F o r  e x a m p l e ,  t h e r e  m a y  b e  n o  n e e d

f o r  p a r a g r a p h .  5 r e l a t i n g *  t o  o b l i g a t i o n s  i f  i t  i s  

c l e a r ' ' t h a t  n o n e  e x i s t  f o r  t h e  e q u i p m e n t .  I n  o t h e r  

c a s e s ,  t h e r e  m a y  b e  v e r y  c o m p l i c a t e d  f i n a n c i n g ,  

p a r t i c u l a r l y  i f  y o u  h a v e  s e i z e d  e x p e n s i v e  g e a r .

I h o p e  t h i s  w i l l  b e  o f  s o m e  u s e  t o  y o u ,  a n d  1 r e i t e r a t e  

t h a t  w e  w o u l d  b e  g l a d  t o  a s s i s t  y o u  a s  n e c e s s a r y  i n  i m p l e m e n t i n g  

t h e s e  k i n d s  o f  r e l e a s e  a g r e e m e n t s .

Y o u  m a y  a l s o  b e  i n t e r e s t e d  t o  k n o w  t h a t  t h e  A l a s k a  

B o a r d  o f  F i s h e r i e s  ( a n d  a l s o  t h e  A l a s k a  B o a r d  o f  G a m e )  a d o p t e d  

r e g u l a t i o n s  d u r i n g  t h e  l a s t  r e g u l a t o r y  m e e t i n g  i n . M a r c h  a n d  A p r i l  

s p e c i f y i n g  t h a t  f i s h  a n d  g a m e  r e g u l a t i o n s  a r e  i n t e n d e d  t o  b e  

s t r i c t  l i a b i l i t y  o f f e n s e s  u n l e s s  o t h e r w i s e  p r o v i d e d  b y  t h e  

r e g u l a t i o n s  o r  s t a t u t e .  T h e  B o a r d  o f  F i s h e r i e s  r e g u l a t i o n  s h o u l d  

b e  s e n t  t o  t h e  L t .  G o v e r n o r ' s  o f f i c e  f o r  f i l i n g  s o m e t i m e  w i t h i n  

t h e  n e x t  w e e k  o r  t w o ,  a n d  h e n c e  w o u l d  b e  i n  e f f e c t  3 0  d a y s  

t h e r e a f t e r .  W e  a r e  h o p e f u l  t h a t  t h i s  a c t i o n  b y  t h e  b o a r d s  w i l l  

r e m e d y  s o m e  o f  t h e  p r o b l e m s  c r e a t e d  b y  t h e  R e y n o l d s  d e c i s i o n .

B e s t  r e g a r d s .

S E M / j m o

cc.: J o h n  G i s s b e r g

K a t h l e e n  M c G u i r e /

L a r r i  S p e n g l e r /
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IN  THE D ISTR ICT  COURT FOR THE STATE OF ALASKA 

___________  JU D IC IA L  D ISTR ICT  AT

STATE OF ALASKA

v .

Case Mo.

ST IPULATION  FOR VALUE AND AGREEMENT 
FOR RELEASE OF [CRA3 POTS]

The Scace o f  A l a s k a ,  chrough [D A /A G ] , and

[ c la in a n c /de fen dan c]  h e reb y  s c ip u la c a  and agree  as f o l l o w s :

1. [ C la in an c/d e fend an c]  i s  Che owner o f  che

[v e s s e l / g e a r / c r a b p o c s I , ADF&G Mo. [_____________ ].

On o r  abouc [ 19 I , o f f i c e r s  o f  che Scace

o f  A l a s k a ,  Deparcnenc o f  P u b l i c  S a fe c y ,  D i v i s i o n  o f  F i s h  

a n d - W i l d l i f e  p f o c e c c io n ,  ( h e r e i n a f r e r  F&WP) o b se rve d  

[ d e s c r ib e  v i o l a c i o n ,  l o c a c io n ,  scorage  d e p ch ] , a v i o l a c i o n  

o f  5 AAC [_____ ] and AS 16.05.920.

:
3. On o r  abouc [

4.

, 1 9  ], o f f i c e r s  o f  che F&W?

s e i s e d  Che (c rab  pocs/gear]  r e f e r e n c e d  i n  paragraph  1 o f  

chi3 agreemenc [under a u c h o r ic y  o f  a s e i z u r e  warranc

is s u e d  on _______________ / under a u c h o r ic y  o f  a w a r ra n c le s s

sea rch  under  AS 16.05.180]. The (crab  pocs/gear]  are

p r e s e n c l y  i n  che s c a c e 1s cuscody  ac [__________________ ],

A la s k a .

Fo r  Che n u cu a l  co n ve n ie n ce  o f  che p a r c ie s  co ch is  

agreemenc, che p a r c ie s  d e s i r e  Co r e l e a s e  [crab p ocs /g ea r ,

ADF&G Mo.J Co Che ca re  and cuscody o f  [_______________________ ]

( h e r e i r .a fc e r  "C u s c o d ia n " )  upon che cenns and c o n d ic io n s  o f



#  •

ch is  agreem ent.  T h i s  r e l e a s e  agreemenc s h a l l  become 

e f f e c t i v e  when s ig n ed  by the  p a r t i e s .

5. C u s to d ia n  s h a l l  meet a l l  o b l i g a t i o n s  on che (c rab  

p ocs /g ea r] ,  w h ich  in c lu d e :

a.

b .

Lenders  T o t a l  M onch lv  Pavraenc Due Dace

6. C u s t j d i a n  may n o t  f u r t h e r  encumber che (crab  pocs/gear]

7. C u s to d ia n  s h a l l  h o ld  th e  S t a t e  h a m l e s s  f o r  any  damages or

o b l i g a t i o n s  cha t  may occur a f t e r  d e l i v e r y  to  c u s to d ia n  

under t h i s  agreemenc.

3. The s t i p u l a t e d  v a lu e  o f  che [crab pocs/gear]  ac che d a te

o f  s e i z u r e  [ , 19 ], i s  [ ].^ -

9. C u s to d ia n  s h a l l  p o s t  [w ith  the  c o u r t ] , a t  th e  c in e  t h i s

agreement i s  e x e c u te d ,  a (cash  bond/ocher  s e c u r i t y ]  i n  th e

amount c f  S[____________ ] to  p r o t e c t  che S t a t e ' s  i n t e r e s t s

du r in g  che p e r io d  o f  r e l e a s e .

10. Upon a c o u r t  judgm ent f o r f e i t i n g  che [ c ra b p o c s /g e a r]. co 

che S t a t e ,  cu scod ian  3 h a l l  d e l i v e r  the  (c rab  pocs/gear]  as 

soon ar» p o s s i b l e ,  and in  no e v e n t  more chan 30 days a f t e r  

f o r f e i t u r e  i s  o rd e r ed ,  to  [__________________ ], A la s k a .

11. I f  che [crab pocs/gear]  a r e * r e tu r n e d  i n  s u b s t a n t i a l l y  the 

same c o n d i t i o n  as when r e l e a s e d ,  so chac t h e i r  v a lu e  i s  

equa l  co o r  exceeds  chac sec  in  paragraph  8 o f  t h i s  

agreemenc, che bond s h a l l  be e xo n e r a te d .  I f  th e  v a lu e  o f  

Che [crab pocs/gear]  ac Che t im e  f o r f e i c u r e  i s  o rd e red  is

-t-



l e s s  chan che anounc sec in  paragraph  3 o f  c h i s  agreemenc, 

Che Scace  may, ac i c s  o p c io n ,  r e c a in  che bond and any 

i n t e r e s t  as a s u b s t i t u t i o n  f o r  che [crab pocs /g ea r] .

Upon judgm ent [o f a c q u ic a l / d e n y in g  f o r f e i c u r e  o f  

c r a b p o c s /g e a r] , che bond w i l l  be e x o n e r a te d  and Che [crab 

pocs/gear]  w i l l  be recu rned  co cu s co d ia n .

Cuscod ian  s h a l l  k eep ,  m a in ta in ,  and p r e s e r v e  che 

[ c ra b p o ts /g e a r l  in  a ccordance  w ich  a l l  a p p l i c a b l e  la w s ,  

r e g u la c io n s ,  and o rd in a n c e s ,  and g e n e r a l l y  a ccepced  

f i s h i n g  in d u s c r y  scan dards .  The i tem s  s h a l l  be m a in ta in e d  

in  as good a c o n d ic io n  as when s e i s e d .

C uscod ian  s h a l l  keep  che [crabpocs/gear]  w i c h in  che

(______ ] J u d i c i a l  D i s c r i c c  u n le s s  o c h e r v i s e  a greed  b y  che

Scace .

T h i s  agreemenc i s  f o r  che purpose  o f  r e l e a s e  o f  (crab  

pocs/gear]  o n l y ,  and does noc c o n s c ic u c e  an a dm is s ion  o f  

l i a b i l i c y  or w rongdo ing  b y  e i c h e r  p a r c y .

T h i s  agreemenc c o n ta in s  che e n c i r e  agreemenc becween che 

p a r c i e s ,  and i c s  Cerns are  c o n c r a c tu a l  and noc a mere 

r e c i c a l .

T h i s  agreemenc s h a l l  be c o n s t ru ed  under che laws o f  che 

Scace o f  A la s k a .

I f  cu scod ian  b reaches  Che cerms o f " C h i s  agreemenc, che 

cuscod ian  muse d e l i v e r  che i tem s  co che Scace im m e d ia te ly :
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■any failure Co deliver within ten cays after the breach of 
any terns of Chis agreement w i l l  automatically fo rfe it che 
bond to che Scace.

Dated:

Dated:
Assistant Discreet Attorney

I Claimant/ownerj
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Date referred: 1 / 1 9 / 8 7  FURTHER REFERRALS: judiciary

D A T E  * /~ Z

T h e  S t a t e  A f f a i r s _____________ C o m m i t t e e  h a s  c o n s i d e r e d   H B  52_______

" A n  A c t  r e l a t i n g  t o  m o t o r  v e h i c l e  f o r f e i t u r e . "

RECOMMENDS:

[ ] r e p l a c e  w i t h

C ] a t t a c h e d  a m e n d m e n t ( s )  
d o  p a s s  

] d o  n o t  p a s s  
] n o  r e c o m m e n d a t i o n  
] i n d i v i d u a l  r e c o m m e n d a t i o n s  
] a d d i t i o n a l  r e f e r r a l  t o  t h e

[ ] t h e  s a m e  t i t l e  
[ ] a  n e w  t i t l e

C o m m i t t e e

ADOPTS: C 3 l e t t e r  o f  i n t e n t

ATTACHES NEW F I S C A L  N O T E ( s ) : 

[ ] f i s c a l  i m p a c t
C>('] z e r o  f i s c a l  n o t e  
C ] z e r o  w i t h  a n a l y s i s

[ ] s a m e  a s  p r e v i o u s  f i s c a l  n o t e
p u b l i s h e d  __________________

[ ] s a m e  a s  p r e v i o u s  z e r o  f i s c a l
n o t e  p u b l i s h e d  _____________

SIGNING OTHER RECOMMENDATIONS:

/' C h a i r m a n ' s  signature
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A l a s k a  S t a t e  L e g i s l a t u r e

Representative Niilo Koponen
P o a c h  V  4th Avenue, Suite C

Juneau, Alaska 99811 Fairbanks, A laska 99701

(907) 465-4992 I9 0 7 ) 456-8161

P O S I T I O N  P A P E R

H B  5 2  " A N  A C T  R E L A T I N G  T O  M O T O R  V E H I C L E  F O R F E I T U R E . "

A l a s k a  r a n k s  t h i r d  h i g h e s t  p e r  c a p i t a  n a t i o n w i d e  i n  

a l c o h o l - r e l a t e d  a c c i d e n t  f a t a l i t i e s .  A f t e r  H B  6 w a s  s i g n e d  i n t o  

l a w  i n  S e p t e m b e r  1 9 8 3 ,  t h e  p r o s e c u t i o n  w a s  g i v e n  t h e  o p t i o n  t o  

r e q u e s t  t h e  c o n f i s c a t i o n  o f  a  v e h i c l e  f o r  s e c o n d  t i m e  D W I  

o f f e n d e r s .  I n  F a i r b a n k s ,  o n l y  o n e  p e r s o n  i n  t h r e e  y e a r s  h a s  b e e n  

o r d e r e d  t o  f o r f e i t  t h e i r  c a r .  A l a s k a  s t a t i s t i c s  s h o w  t h a t  i n  

1 9 8 5 ,  t h e r e  w e r e  3 6 5  d r u n k  d r i v i n g  a c c i d e n t s  i n v o l v i n g  t h i r d  t i m e  

o f f e n d e r s .  D u r i n g  t h e  f i r s t  1 1  m o n t h s  o f  1 9 8 6 ,  t h i s  f i g u r e  

i n c r e a s e d  t o  4 1 2  d r u n k  d r i v i n g  a c c i d e n t s .  T h e s e  a l a r m i n g  

s t a t i s t i c s  h a v e  l e d  m e  t o  i n t r o d u c e  t h i s  l e g i s l a t i o n .

T h e  p u r p o s e  o f  H B  5 2  i s  t o  s t r e n g t h e n  t h e  l e g i s l a t i v e  i n t e n t  o f  

A H 2 8 . 3 5 . 0 3 6  b y  s t a t i n g  t h a t  " . . . t h e  s t a t e  s h a l l  [ m a y ]  m o v e  t h e  

c o u r t  t o  o r d e r  t h e  f o r f e i t u r e  o f  t h e  m o t o r  v e h i c l e . . . "  T h e  

p r i m a r y  i n t e n t  o f  H B  5 2  i s  t o  l i m i t  d r u n k  d r i v i n g  f a t a l i t i e s .

T h i s  l e g i s l a t i o n  m a y  a l s o  a c t  a s  a s  a  d e t e r r e n t  b y  c o n v i n c i n g  

f i r s t  t i m e  D W I  o f f e n d e r s  t h a t  t h e y  w i l l  n o  l o n g e r  h a v e  a  v e h i c l e  

i n  t h e i r  p o s s e s s i o n  i f  t h e y  a r e  c o n v i c t e d  o f  a  s e c o n d  t i m e  D W I  
o f f e n s e .

I t  i s  i m p o r t a n t  t o  r e a l i z e  t h a t  u n d e r  A S  2 8 . 3 5 . 0 3 7  ( R e m i s s i o n  o f  

F o r f e i t u r e s )  a n  o f f e n d e r  c a n  g o  t o  c o u r t  i n  o r d e r  t o  r e t r i e v e  h i s  

o r  h e r  c a r ,  t h e r e b y  p r o t e c t i n g  a n d  t h i r d  p a r t y  i n t e r e s t s  i n  t h e  

m o t o r  v e h i c l e .  T h e  o f f e n d e r  m u s t  f o l l o w  t h e  g u i d e l i n e s  w i t h i n  

s t a t u t e  a n d  p r e s e n t  r e l e v a n t  a r g u m e n t s  t o  t h e  j u d g e .

S e c .  2 8 . 3 5 . 0 3 7 ( c )  s t a t e s  t h a t  i f  t h e  p e r s o n  s a t i s f i e s  t h e s e  

r e q u i r e m e n t s ,  t h e  c o u r t  s h a l l  o r d e r  t h a t  t h e  m o t o r  v e h i c l e  a n d  
t i t l e  b e  r e l e a s e d .

I t  i s  r o u t i n e  p r a c t i c e  o f  A l a s k a  g a m e  w a r d e n s  M  z o  i m m e d i a t e l y  

c o n f i s c a t e  c a r s ,  t r u c k s  a n d  g u n s  w h e n  a  h u n t i n g  v i o l a t i o n  i s  

c h a r g e d ,  p r i o r  t o  c o m p l e t i o n  o f  t h e  v i o l a t o r ' s  d u e  p r o c e s s  

p r o c e e d i n g s .  I t  i s  m y  f e e l i n g  t h a t  t h e  p r o t e c t i o n  o f  h u m a n  l i f e  

s h o u l d  b e  c o n s i d e r e d  a t  l e a s t  a s  i m p o r t a n t  i n  s t a r e  l a w  a s  a 

h u n t i n g  o r  p a r k i n g  v i o l a t i o n .

-<=S2>------
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M O T H E R S  AGAINST D R U N K  D R IV E R S  
Fairbanks Northern Lights Chapter 

P.O. Box 1167 
Fairbanks, Alaska 99707-1167 

(907) 4560964

FORFEITURE OF VEHICLE 
OBJECTIVE

I t  is no secret tha t the e ffects  of Driving While intoxicate (DWI), 
are a major health problem. Once again 1985 s ta t is t ic s  compiled by in c iv id ­

ua I state departments of highway, Alaska has ranked th ird  nationwide fo r 
the highest rate per capita of alcohol-re lated crash fa ta l i t ie s  (see a t­
tached). Death, in ju ry , and trauma occur to the victims and v ictim  fam ilies 
o f DWI crashes. Economically th is  problem is costing our communities m i l ­

lions annually in los t ./aces, court costs, unrecoverable medical charges, 

higher insurance rates, and other related expenses.
Mothers Against Drunk Driving (MADD), is an organization whose primary 

goal is to reduce the number of deaths and in ju r ies  resu lting from DWI
crashes through our educational, le g is la t ive  and Victim Assistance programs.

In the past three years, we have asked you, our leg is la to rs , tc in ­
crease the penalties fo r  DWI, and refusal to submit to a breath te s t ,  to

raise the drinking age to 21, to :p roh ib it  Happy Hour sales, to in s t i tu te
mandatory d r ive r insurance, and to allow fo r  vehicle confiscation fo r  second 
time DWI offenders, and other related le g is la t io n .

We are once again faced with making a request that you consider amend­
ing AS 28.35.035 Forfe itu re  of Motor Vehicle.

I t  has been our observation since the passage of H3-5 which was signec 
into law in September of 1983 by then Governor Sheffie ld , that our d is t r ic t  
attorneys and juagas have been - 'a il ing  to exercise th e ir  option to :on fis -  
cate a vehicle -‘ or a second offender fo r  DWI. To cate, our d is t r ic t  at-
tornev's o f f ic e  i r  Fairbanks (Fourth Jud ic ia l D is t r ic t , ,  have seen 
to exercise th e i r  option to confiscate a vehicle "o r a second m'-moer

DWI. io cate our d is t r ic t  a tto rney ': - ica -’ecorts that they

confiscatsG one *, i )  vehicle,
tie no not eei m a t  ire i 

/ears serves is a sessc'eni •- 

tr.e tuoiic's attention, .e ::-.n ■.eve'* 

conduct. In ' a c t , ••.•e rave seen i 

•al'.ea and injured in m e  Fairbanks J, ; t u r  j o r c u u n
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In 1985 S33sa^££3r:B£) FNSB residents were k i l le d  in a lconci-re la ted 
crashes, one bay was k i l le d  Outside and two UAF students (brother and sister) 

were k i l le d  outside of Was i l i a .  In 1986 f i f te e n  (15) FNSB residents were 

k i l le d  in alcohol-re lated erases, two were k i l le d  in C a lifo rn ia . Five of 
the inpaired drivers responsible fo r  deaths in 1985 had p r io r  DWI convic­
tions and one was dr iv ing with an i l le g a l ly  obtained license at the t ine  he 
k i l le d  a young woman on Farmers Loop Read.

We are to ld  tha t the reason the d is t r i c t  a ttorney's o f f ic e  in r airbanks
has not requested confiscation of a vehicle is because tha t most defendants
do not have clear t i t l e  to the vehicle, or tha t the vehicle is of such poor 
qua lity  tha t i t  would not be cost e ffec t ive  to impound and then la te r  auc­
t ion  older model cars. We feel the philosophy of confiscation as a deter­
rent to others is being overlooked here.

We do not feel that these are s u f f ic ie n t  reasons to f a i l  to exercise
the option under H3-6, p a r t icu la r ly  when there is a r isk  of fu r the r human
lives being lo s t !  3oth the Fairbanks Police Department and the .Alaska 
State Troopers have higher arrest s ta t is t ic s  the oast two years fo r  in d i ­
viduals Driving With Suspended Operators Licnese (DWSOL). This :s cue in 
part to the fac t that cur community is pa in fu l ly  aware t l r t  com '.aw en­
forcements agencies have experienced labor cutbacks that translates into 
fewer officerson the road at any given time. In other words l ike  everyone 
else DWI offenders recognize that th e ir  chances -o r being stepped -=ve :een 
minimized. The magnitude of th is  orooiem demands that the DWI ; f -m c e r  :e 
refused fu r th e r access to iris or ner /enicle to ensure that mrcre'" ,:.es 
and in ju r ies  are not caused cy the ir  continuing to drive vithcut : .icen.se.

I t  is admirable mat me mdgas -iv-n • m-nce m me c . r
to confiscate, ov che ••■•ore '~yr' csir.c re d  m me mrce.no m -I . * . 1 3 . . I?.
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te c t  the pub lic . Under the circumstances we would ask that the wore "may11 
be changed to ' 's h a l l11 in AS 23.35.032(a), to ensure that f i r s t  time DWI 
offenders rea lize  tha t i f  convicted fo r  a second offense they w i l l  no longer 
have a vehicle in th e i r  possession with which to jeopardize human loss of 
l i f e  and limb.

To counter the argument of "clear t i t l e "  we re fer you to AS 23.35.027 
Renission of Forfe itures which sp e c if ic a l ly  addresses lienholders r igh ts .

Add it iona lly  we feel sure that once the public is n o t i f ie s  the 
amendment to  th is  law, c red it companies w i l l  request that potentia l cred­
ito rs  who already have a DWI conviction to increase mandatory SR22 premiums 
to cover possible fo r fe i tu re  of vehicles.

To counter the argument of immediate confiscation of vehicles used in 
the commission of a crime i . e . ,  DWI/refusal to submit to a breath te s t ,  we 
remind you of the routine practice of Alaska Game Wardens in th e ir  authority 
to immediately confiscate not only cars and trucks, but guns, planes, sncw- 
machines, e tc . ,  when a hunting v io la t io n ' i s  charged, p r io r  to due orocess 
being completed. We are secure that the precedent set there should ce rta in ­
ly extend to the protection of human l iv e s , as cpccsed to animal l i f e !

In an tic ipa tion  of the argument that the impaired dr ive r may not be 
arrested while dr iv ing  his/her own registered vehicle, consider th is  : : t io n .  
Upon the f i r s t  conviction fo r DWI/Refusal, and upon tomoietion : f  other 

requirements made by the court fo r  the return of the offenders license <e 
would suggest color-coded d r iv e r 's  licenses to indicate to car rental agen­
cies, employers, or others who might "lean" /enicles to inform snc tr'otecc 
them from possible fo r fe i tu re .  Remembering that a lienr.oider must, \zzorz-
i.nc to AS 28.35.027, prove that "the te t i t io n e r  did " i t  -mow o'* \r.e -eas.cr -
i u l e  C a u S c  CO u c i  i e v e  Ci’i d t  l u  .v O U id  v i c ' J  C ue -.0 'tii i S a i . f i  *.n ' ■
Obviously insurers wouic want to inrcr-' c lien ts  ?■ :oss :c i-  - c.e'-'.:?
snouic the insured loan a ta r  to ind iv idual i r i t r  : :  .........- ••
license. T *•
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1st CONVICTION DWI/REFUSAL

* In addition to administrative and court Grdered requirements now in place, 

impound the vehicle u n t i l  the individual purchases special r isk  policy 
(SR22), incorporating lainholders protection from fo r fe i tu re  fo r possible 
fu ture offenses. Insurance must be "term" tha t cannot be cancelled by 
vehicle owner. J f_  insurance expires fo r  non-payment, or a refund is re­
quested thereby cancelling the po licy, the insurance company is required to 
inform the State Division of Motor Vehicles w ith in  24 hours.

*  Upon completion of a l l  requirements to re ins ta te  the drivers license the 
DMV be required to color-code,- or otherwise p la in ly  note, the DWI conviction 

v is ib ly  on the license.

*  Accompanying costs to above proc :dure i . e . ,  impoundment fees, - i l i n g  fees, 
record search fees.be paid by the applicant.

2nd CONVICTION DWI/REFUSAL
* Vehicle used in the commission of the crime DWI/Refusal be confiscated by 

the state and disposed of at public auction. Proceeds to be returned to 
the General Fund or designated fo r  compensation to victims of drunk d r iv ing . 
( I t  might be noted that an increased f le e t  o f cars available to auction are 
a great resource fo r  non-profit groups who ty p ic a l ly  might have manpower 

and in-kind contributions to repair damaged cars at l i t t l e  or no cost, tr.en 
use them as a ra f f le  item).

* Ninety (SO) days p r io r  to the e ffec t ive  date of chis legislate::^ cup 11 c 
n o t i f ic a t io n  is given to the public informing a l l  ; f  the rami-;.scions 

the act.

Attacnments:
1985 Aiconol-Related T ra f- ic  F a ta l i t ie s  - USA 
AS 28.35.037
E ffect of Bankruptcy or. DWI -udcmer.cs ..
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