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John Hartle
February 10, 1987
Page 2

value would not warrant the exercise.

Although it is always difficult to estimate exactly the amount

of additional work that would be created by the proposed amend—
ment, the Public Defender Agency anticipates that at a minimum

it would be necessary to add an additional attorney and an
additional paralegal in order to compensate for the increased
workload. An expenditure for this increased staffing, in

addition to the even greater expenditure to the prosecution

and to the court system which would be made necessary by the
mandatory Tforfeiture proceeding would be particularly unfortunate
in light of the fact that the highly successful D.W.l1. Adjudication
Project had to be terminated due to lack of funds. It would

seem difficult, if not impossible, to justify an expenditure for
the institution of a potentially fruitless mandatory forfeiture
provision at a time when funding could not be obtained to continue
the D.W.I. Adjudication Project, which was very effective 1in
expediting the adjudication process for DWI cases.

The Public Defender Agency believes that the discretionary
forfeiture provision of the present law provides the state with
a certain flexibility that would not be available under the
proposed amendment. In certain instances, the District Attorney
and the defense attorney have been able to arrange the sale of
a defendant®s vehicle, which in turn has enabled the defendant
to pay not only the mandatory minimum fine of $1,000, but
additionally has enabled the defendant to make restitution and
obtain funding for longterm residential alcohol treatment. The
flexibility to make such a disposition coulu well be destroyed
by a mandatory forfeiture provision.

In summary, the Public Defender Agency strongly urges that the
proposed amendment not be made, and that the motor vehicle for—

feiture provision remain d jcretionary with the District Attorney”"s
office.

Assistant Public Defender

i/1LW:sh
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PHONE: (907) 279-7424

The Honorable John Sund
Chairman, Judiciary Committee
Alaska State House

P.O. Box V

Juneau, Alaska 99811

Re: HB 52
Dear Chairman Sund:

This letter 1is 1iIn response to a request from the
Judiciary Committee Tfor the department®s position on HB 52, an
act relating to motor vehicle Tforfeiture. HB 2. requires the
state to move for Fforfeiture of a motor vehicle upon a third
conviction for D™ or refusal to take a breath test. The present
statute, which pe -mits forfeiture to be pursued in the discretion
of the prosecutor, 1is rarely used by the state because of the
expense involved in Qlitigating forfeiture cases (a departmental
fiscal note has been prepared showing the costs) and because the
criminal sentence and Jlengthy Jlicense vrevocation 1is usually
sufficient to satisfy the state®s Iinterests.

The department believes that, while the pri Jary effect
of HBS52will be to shift the discretion in forfeiture cases from
prosecutors to judges, it is doubtful that additional forfeitures
will be ordered, except in the most egregious cases. It must be
recognized that a forfeiture order is not mandatory, and that the
grounds for forfeiture in AS 28.35.036(c) are very similar to the
grounds for imposition of a sentence in AS 12.55.005. Under the
class A misdemeanor penalties permitted for DWI, a court can
impose a jail term of up to one year and fine of up to $5,000,
therefore many judges may feel that the statutory criteria 1in
AS 28.35.036(c) will have already been satisfied by the criminal
sentence and no additional purpose will be served by the
forfeiture, especially where 1loss of the car would work a
financial hardship.

The department therefore believes that the added cost
of filingmandatory forfeiture actions and [litigating competing
claims by joint owners and secured lienholders will provide
little in the way of additional deterrence and public safety.
The department believes that the present statutory scheme 1is



The Honorable John Sund February 10, 1987
Chairman, Judiciary Committee Page -2-

adequate and could conceivably be used more frequently by the
state without a great deal of additional expense, therefore
additional consideration will be given to these cases depending
upon subsequent: budgetary restraints.

Very truly yours

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By:

DJG:so0-74

cc: Bob Evans
Legislative Liaison
Office of the Governor

Nadine Winters
Director of Constituent Relations
Office of the Governor

The Honorable Niilo Koponen
Alaska State House

B.J. Lewis
Legislative Liaison
Department of Law/



MEMORANDUM

TO:  Honorable John Sund

FROM: Representative Niilo Koponen

RE: HB 52 "An Act Relating to Motor Vehicle Forfeiture.”

DATE: January 30, 1987

I would appreciate it if you would schedule HB 52 at your
earliest convenience.

The purpose of this bill is to strengthen the legislative
intent of AS 28.35.036 by stating the ".._the state shall
[may] move the court to order the forfeiture of the motor
vehicle...." The primary intent of HB 52 is to limit drunk
driving fatalities. This legislation may also act as a
deterrent by convincing first time DWI offenders that they
will no longer have a vehicle in their possession if they are
convicted of a second DWI offense.

After HB 6 was signed into law in September 1983, the
prosecution was given the option to request the confiscation
of a vehicle for second time DWI offenders. Since 1983,

only two cars have been confiscated state-wide for second DWI
offense. Alaska statistics show that in 1985, there were 365
clruiik”ruylng accidents involving third time offenders. This
figure incre"ased™to 412 accidents for the first 11 months of
1936.

HB 52 has a zero Tfiscal note. I have enclosed backup
mmaterial . If you need any further information on this bill,
p lease-contract-me~drL~-my~staff J
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The legislature passed this statute partly in response
to procedural questions that arose in the case State v. Gravbhill,
545 P.2d 629 (Alaska 1976), where forfeiture was demanded by the
state in a criminal case involving illegal possession and
transportation of a bear hide. Gravbill had argued that it was
mandatory for the state to initiate a separate in rem civil
proceeding in order to seek forfeiture of the airplane used in
the violation. The supreme court rejected this argument and held
that under AS 16.05.190, which was the only fish and game
forfeiture statute at the time, an aircraft could be forfeited in
a criminal proceeding.

AS 16.05.190, which was noc repealed or replaced
by AS 16.05.195, provides authority for the state to seize guns,
traps, nets, aircraft, etc., and provides that upon conviction of
the offender of a violation of the fish and game code, the
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This statute uses the tern "confiscate" rather than
"forfeit" but the terns have been used synonymously, State.
Conservation Department v. 3rown, 53 N.r Id 359 (Mich. 1953). and
thus the statute provides a separate * feiture authority for
guiding violations.

It is clear, both from the statutes discussed above and
from case law, that cht state has the authority to seek
forfeiture of vessels, aircraft and other equipment used ir.
violation of fish and game and some guiding statutes or regu-
lations both in a criminal case brought against the individual or
in-a civil in ram action brought against the vessel or airplane
itself. State v. Gravbill, 545 P.2d 629 (Alaska 1976).

3. Civil In Rem Actions.

In contrast to a criminal action, which is prosecuted
by the district attorney's office, a civil in ram acticr is
brought by the attorney general. An in rem proceeding is
substantially different from a criminal action, and provides
certain strategic advantages. First, the in rem complaint is
brought against the aircraft or vessel itself as the defendant,
and no individual people need be named as defendants in the case.

Service is effected on a vessel or aircraft by actual
or constructive seizure of the equipment (with a warrant), by
posting the item with a copy of the complaint, and by filing
notice of forfeiture by publication. The warrant should be



See also,, State v. Rice, 626 P.2d 104 (Alaska 1981); U.S. v,
Twelve Ermine Skins, 78 ?. Supp. 734 (D. Alaska 1948).

Jecausf. che in rem action is civil rather than
criminal, the case muse be filea within two years (AS 09.10.070);
in rem civil actions are not bound by che criminal procedure
tour-menth rule.

Most forfeiture statutes, like AS 16.05.195, are silent
on the question of whether a jury trial isof right. The
opportunity for a jury trial will probablybe favored in Alaskan
courts, but because of the complexity and nature of civil
forfeiture proceedings, judge trials are preferable, as is the
practice in admiralty. In general, courts look to admiralty
procedures in handling forfeitures, U.S. v. 35.372.35 U.S. Coin
and Currency, 283 F. Supp. 904 (D.N.Y. 1968); One Plymouth
Automobile v. U.S., 165 F.2d 136 (5th Cir. 1947). Also see]?,7
American Eagle v. State, 620 ?.2d 657 (Alaska 1980), cert.
denied, _ U.S. 71 L. Ed.2d 284 (1932). As a general rule,
admiralty cases are cried by a court, not a jury. The Paolina
AL R1ml (. 1830); Clark v. U.S., 5 F. Case No. 2, 337
(C.C. 7a. IS ); see also, Humble Oil &Refining Co. v.
Philadelphia Ship Maintenance Co., 342 F. Supp. 736 (D. ?a.
1972); American of Puerto Rico. Inc. v. Transocean Tankers Corp.,
317 F. Supp. 798 (D. Puerto Rico 1969); Texas Menhaden Co. v.
Palermo, 323 F.2d 579(6th Cir. 1964).

Some courts refuse to apply. admiralty, procedure that
A vt | T ¢ A S T A N W™ MB WM -2

«am *



aircraft chat: is seized and forfeited, which may be in excess of
51,000,000, However, nap.} courts, while recognizing che
cecerrenc and remedial aspeccs, scill view forfeitures as
primarily a punishment or penalcy and ncc favored in che

law. See One Cocktail Glass v. State, 565 P.2d 1265 (Alaska
1977).

Because rhe value of property subject to forfeiture may
be so greac, some courts favor granting partial forfeiture of che
equipment, or ordering forfeiture of a bond or other security in
lieu of the item itself. F/V American Sagle v.. State, 620 ?.2d
057 (Alaska 1980), cert, denied, _ US. 71 L.Sd.Zd 234
(1982).

Neither AS 10.05.195 nor che rules of civil procedure
in Alaska provide specific guidelines for che procedure to be
followed in an in rem action. The closest rules or guidelines
are, as discussed above, the Federal .Admiralty Rules that relate
to bringing a complaint or libel against a vessel, and Alaska
Rules of Civil Procedure 4 and 5; courts will look to these
procedures as guidelines for the action.

C. Guidelines for 3rir.ging Civil In Rem Actions.
An action for forfeiture of valuable equipment such as
a vessel or airplane s an extreme measure and represents the

harshest .oenalcv fora fish and game violation. On the ocher

hsnd . Tro??”1 ¢ af-nianoQ nrnvinp 3 unicue opporuunizv r.o

10



5. Is the equipment, vessel, vehicle, .. aircraft
an integral part of the v ilation? E.g., spotting
from aircraft, using boat for access to closed
area.

4, Is this che second or third similar violation by
the offender?

5. Is there a significant need to deter che public
that necessitates bringing a case to civil trial
on evidence that would not support a criminal
action? E.g., violation occurring on identified
vessels but crewmen now known.

6.  What is che value of che equipment, vessel,
vehicle, or aircraft relative to the commercial
profit or damage to the resource?

If the violation does not fit one or more of these

categories, civil forfeiture is probably not appropriate.

D.  Relationship Between Civil and Criminal Actions.

A criminal case against an individual for a  fish or
game violation is an action independent of any in rem  proceeding
for forfeiture. Haas v. One 1965 ford Auto, 529 P.2d 410 (Cr.

App. 1974). See also State v. Gravhill, 545 P.2d 629 (Alaska
1976).  Ajudge in acriminal action has authority to  forfeit,as
part of the criminal sentencing procedure, the equipment,

aircraft, vessels, etc. used in or in aid of a violation of the

V- 12



and if che criminal case, which will probably be heard first, is
dismissed or if che defendants are acquitted, the defendants will
not be in a position to argue chat che in rem case was broul..
merely because the criminal case was lost and the state is "out
to get" che defendants. Furthermore, it is very helpful for an
assistant attorney general to attend a criminal case hefore
trying che same general issues in a subsequent civil in rem
action. The criminal court might decline to grant forfeiture,
even if the case were won by the district attorney, and the
attorney general in chat situation would be in a position to
continue with che in rem action against che aircraft or vessel
itself. This may be particularly appropriate in cases, such as
fishing in closed areas, where a maximum criminal penalty is
insufficient to deter che conduct, because che value of the
harvest far exceeds the criminal fine. In some instances the
criminal court may choose not to order forfeiture because of the
pending civil action,

If a criminal case is won and forfeiture is granted but
the judgment is appealed, che attorney general may wish to
proceed with an action in rem on che theory that if the criminal
conviction were overturned on appeal, the in ram action would
still be valid. Although the attorney general need net wait for
the final outcome of a criminal action before proceeding in ram,
strategy may favor staying action in che civil case until the
criminal action is over. The primary advantage of this sequence
is that it will oracluce the criminal defendant's resort to the



3. Seizure and Service of Process.

A.S. 16.05.195 provides: “ltems specified in (a) of
this section may be forfeited under this section regardless of
whether they were seized before instituting the forfeiture
action." At least one superior court judge in Anchorage has
ruled that, notwithstanding this language, the state must
actually or constructively seize the equipment in order to bring
it within che court's jurisdiction; merely filing a notice of lis
oendens was held insufficient to obtain jurisdiction. State v.
One Slue and rvhica PA-18 Airniane, No. 2AN-73-900 Civ. (Super.
Ct. Third Jud. Dist. Alaska, Sept. 1973). There are several
ocher reasons why actual seizure may be appropriate. First,
looking to the Ruj.es of Admiralty for guidance in bringing an in
rem action, seizure is the means for bringing che action, and the
libel must be posted on che vessel. (Supplemental Rule C, FRCP
provides that the clerk of court issue an arrest warrant when a
verified complaint is filed.) Since an action in rem is brought
against che item itself, it may be necessary to "serve" che
aircraft or vessel while it is within che jurisdiction of the
court; due to the high mobility of aircraft and vessels, seizure
may be che only way to assure that the res will be within or
remain within the jurisdiction of the court. It would be
pointless to bring a forfeiture action against an aircraft or
vessel chat may subsequently disappear from the jurisdiction of
the court or be sold or otherwise encumbered.

- {¢



promissory note or an least insurance coverage for che value of
Che vessel or aircraft. If a bond i1s secured, it should cover at
lease che full value of che vessel, with a provision for
alceracion of Che seated value in che evenc chac che property
increases 1in value during che pendency of che licigacion. It may
be 1impossible co accomplish this as a practical maccer. In chac
evenc, it is best co establish the security or bend in much che
same manner as bail. Any stipulation for release should also
include a provision chac che owner not sell or otherwise encumber
che property, and chac che owner will produce che item upon

demand.

D. Service and Parties.

In accordance wich admiralty procedure, service, on a
ship (or airplane) can be effected by posting a copy of che
complainc on che property and leaving a copy wich che person
having c"ncrol of it, and by publication of a no"ice of filing a
forfeiture complainc.

Alaska courcs may require personal service of che
notice of filing a forfeiture action on all ascertainable owners
or claimants, so a cicle search should be made in connection wich
service of process. The U.S. Supreme "~ourt has ruled chac where
che government knew chac che owner of a forfeited car was noc at

che address co which nocice was sent, the service was inadequate.

0 J— u Jono T ¢ g flocon
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(Alaska 1981) held chac where a chira party (in chac case, a
financial inscicucion) had done all ic reasonably could be
expecced co do co avoid illegal use of equipment in which ic had
an inceresc, it was encicled co remission of its interest in che

forfeited equipment.

vV - 20
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FORM NO. |

PERATOR'S
SEIZ\S()'I-& Ei(& | ATION

Make of aircraft:

Model of aircraft:

Official F.A.A. Registration No,
Engine Serial No(s).
Airframe Serial No.
Floats (Skiis) type
Floats (Skiis) - Serial No,

Floats (Skiis) - Estimated value todav

Description o{ cra I( %els STOLk|ts stall fences,
tyBes of fab color scheme, efc.)

Value when purchased $

a. Date of last reaDoraisal * 1@
b. Value at last reaDoraisal S

c. Name and address of aDoraiser

Estimated value today $
Place and date of most recent overhauls or repairs
i La
» w
a. Name of owrer(s)
b Address of owner

Tele 1\



FCRMNO 2
OPERATOR S
SEIZURE INFORMATION
(VESSEL)
Na-ie of vessel
Kind of vessel
O fficial U.S.C.G. No,
Pore of Registry
ADFiIiG No. AX
Value when ourchased 3
a. Dace of last reappraisal , 1?2
b. Value at last reaooraisal S
c. Mane and address of appraiser
5. Estimated value codav
Q Place and date of most recent overhauls or repairs
o > A,
19.
a. Name of owner
Address of owner
Tele. ( T
11. Names of others wich a right, title or interest in vessel
(a.g. 3anks, NOAA, state, materialmen, suDolies, crews
wages, etc.)
Data
Name & Address Balance Incurred
a. , 19 S
b. , 19 S

Payment
Schedule

oer

oer

mo,

no



FORM NO. 3

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

STATE OF ALASKA,

ONE RED AND WHITE PIPER .
Irplane, -~ Serigl
umber an
concencs thereof, Iud|ng

g urtenané } grt nts,
% EOEOand Jane e

Defendants

Civil No.

COMPLAINT F?X FORF&E%TU&E AND DAMAGES

The State of Alaska, through its Attorney General,

alleges as follows:
First Cause of Action

1. This is an action for forfeiture of Piper
N [describe] and the contents of the aircraft,
including appurtenant instruments and radios. This action is
brought under AS 16.05.195.

2. On or about , 19 in the

vicinity or

to [describe violation]



FOMi NO. 3 (cone.)
reguiacions. This action is brought under AS 16.05.195, which
provides that an action for damages may be joined with an action
for forfeiture of aircraft and equipment used in or in aid of a
violation of an Alaska fisc and game statute or regulation.

3. The defendants
are, and at all times relevant to this action have heen,

residents of - Alaska, Judicial District.
4. On or about 19 in the
vicinity o f o Judicial

District, State of Alaska, defendant
[describe violation]
in violation of Alaska Fish and Game regulation

- the offense being [describe]
5. As a result of the actions of defendants
described above, the State of Alaska has
been irreparably damaged by the illegal appropriation of
in an amount no lass than

WHEREFORE the State of Alaska prays for relief as
fellows:

|, Damages in an amount not less than

S said damages to he proven more

specifically at trial.

[I. Costs, attorney fees and such further relief as
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INDEX FOR DEPARTVENT CF FISK 4 GAME
| GUIDELINES GRI\/EP OSEgUTIN’& FORFEITURE ACTIONS:

. S h
’ tEBUrTglrf/urAeUtlr?rl'ﬁsh and Game and Guiding
Violations

3. Civil In Rem Actions .
In rem acémn burden of proof, right
to jury, discovery procedure.

C.  Guidelines for 3rir.ging Civil In Rem
ctions.

D. Relatlonshlp between Civil and Crlmlnal
Act|(1 SeParate act|ons VYhEAW hoth
CIVI (H |m|na| ma}/
ming of civil and ¢ |m|naI cases.
|| MECHANICS OF BRINGING CIVIL FORFEITURE ACTIONS
A, Notification
3. Seizure and Service of Process

C.  Release - Stipulations for release of
property

D.  Service and Parties
|11 DISPOSITION OF FORFEITED EQUIPMENT

R|%hts of Innocent owners and lienors:

emission
Forfeiture checklist
IV FORMS
INSTRUCTIONS FOR SEIZURE INFORMATION FORM
FORM NO. | OPERATO SEIZ E INFORMATION
FORM F AIRCRAFT P)
FORM NO. 2 OPERATOR'S SEIZURE INFORMATION
FORM FVESSEL

FORM NO. 3COMPLAINT FOR FORFEITURE AND DAMAGES  V
FCRM NO. 4 DIRECTIONS FOR SERVICE
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The legislature passed chis statute partly in response
to procedural questions that arose in che case State v. Gravbill.
545 7.2d 629 (Alaska 1976), where forfeiture was demanded by che
state in a criminal case involving illegal possession and
transportation of a bear hide. Gravbill had argued chat ic was
mandatory for che state to initiate a separata in rem civil
proceeding in order co seek forfeiture of the airplane used in
the violation. The supreme court rejected chis argument and held
chat under AS 16.05.190, which was the only fish and game
forfeiture statute at che time, an aircraft couid be forfeited in
a criminal proceeding.

AS 16.05.190, which was not repealed or replaced
by AS 16.05.195, provides authority for the state to seize guns,
traps, nets, aircraft, etc., and provides that upon conviction of
the offender of a violation of che fish and game code, the



GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS

FISH, GAME AND GUIDING

A Qr ofit Forfeiture in Fish, Game
dYn \ﬂo[at)llons

Several statutes provide authority for forfeiture
of equipment and illegally taken fish and game-, these
include AS 16.05.190, AS 16.05.195, and AS 08.54.210. The
statute primarily used as a basis for in rem forfeiture of
illegally used equipment is AS 16.05.195, enacted in 1974,
That statute provides, in relevant part:

a Guns a ne hing gear,

) glsfrcra(! , otsh oqﬂr vehi-

sle t. o Parap &
[ gear USﬁ in.or i aid of
Is title, of ngua
d is tit

<‘D

(c) An action for forfeiture wunder this
section may be joined with an alter-
native action for damages brought
by the state to recover damages for
the vaiue of fish and game or parts
of them . .transported or possessed
contrary to the provisions of this
i-iLle or a regurar.ron promulgated
under it.

V-3



This scacuce uses che cerm "confiscace" rather chan
"forfeit" but che cerms have heen used synonymously, State.
Conservation Deparcmenc v. Brown, 53 N.W.2d 359 (Mich. 1952). and
thus che scacuce provides a separate forfeiture authority for
gu ing violacions.

Ic is clear, hoeh from the scacuces discussed above and
from case law, chac che scace has che auchoricv co seek
forfeiture of vessels, aircrafc and ocher equipment used in
violation of fish and game and some guiding scacuces or regu-
lations Dboth in a criminal case broughc againsc the individual or
ir. a civil in rem action broughc againsc che vessel or airplane
itself, Scace v. Gravbill, 545 P.2d 629 (Alaska 1976).

3. Civil In Rem Actions.

In contrasc co a criminal action, which is prosecuted
by che discricc attorney's office, a civil in rem accicr is
broughc by che attorney general. An in rem proceeding is
substantially different from a criminal action, and provides
certain strategic advantages. First, the in rem complainc is
broughc against the aircraft or vessel itself as che defendant,
and no individual people need be named as defendants in the case.

Service is effected on a vessel or aircraft by actual
or constructive seizure of the equipment (wich a warrant), by
posting che item wich a copy of the complainc, and by filing
notice of forfeiture by publication. The warrant should be

*
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3. Civil In Rem Actions
In rem action - burden of proof, right
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FORM NO. I OPERATOR"S SEIZURE INFORMATION
FORM (AIRCRAFT)

FORM NO. 2 OPERATOR"S SEIZURE INFORMATION
FORM (VESSEL)

FORM NO. 3COMPLAINT FOR FORFEITURE AND DAMAGES W%
FORM NO. 4 DIRECTIONS FOR SERVICE
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GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS
FISH, GAME AND GUIDING

A. Statutory Authority: Forfeiture in Fish, Game
and Guiding Violations™®

Several statutes provide authority for forfeiture
of equipment and illegally taken fish and game; these
include AS 16.05.190, AS 16.05.195, and AS 08.54.210. The
statute primarily used as a oasis for in rem forfeiture of
illegally used equipment is AS 16.05.195, enacted in 1974.
That statute provides, in relevant part:

(a) Guns, traps, nets, fishing gear,
vessels, aircraft, other motor vehi—
cles, sleds, and other parapher—
nalia or gear used in or in*aid of
a violation of this title, or regula—
tion promulgated under this title,
be forfeited to the state

(1) upon conviction of the
offender in a criminal proceeding
...0r

(2) upon judgment of a court
of competent jurisdiction in a pro—
ceeding in rem that an item speci—
fied above was used in or in aid of
a violation of this title or regula—
tion promulgated under it.

(b) Items classified in (a) of this
section may be forfeited under this
section regardless of whether they
were seised before instituting the
forfeiture action.

(c) An action for forfeiture under this
section may be joined with an alter—
native action for damages brought
by che state to recover damages for
the value of fish and game or parts
of them...transported or possessed
contrary to the provisions of this
Liule or a regulation oromuigatea
under 1t.
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The legislature passed chis statute partly in response
cc procedural questions chat arose in che case Scate v. Gravhbill,
545 P.2d 629 (Alaska 1976), where forfeiture was demanded by Che
state in a criminal case involving illegal possession and
transportation of a bear hide. Gravbill had argued chac ic was
mandatory for the state to initiate a separace in rem civil
proceeding in order co seek forfeiture of che airplane used in
che violation. The supreme court rejected this argument and held
chac under AS 16.05.190, which was che only fish and game
forfeiture statute at the time, an aircraft could be forfeited in
a criminal proceeding.

AS 16.05.190, which was not repealed or replaced
by AS 16.05.195, provides authority for che state to seize guns,
craps, necs, aircraft, etc., and provides chat upon conviction of
the offender of a violation of the fish and game code, che
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equipment may be forfeited by court order. AS 16.05.190 differs
from AS 16.05.195 in chat it does not address civil in rem
procedures, and it specifies that illegally taken fish and game
shax| be forfeited by the court upon conviction; ic does not,
however, address the disposition of vessels, aircraft or other
equipment forfeited by a court. In contrast, AS 16.05.195
establishes chac forfeited equipment "shall be disposed of ac the
discretion of the department" [of Fish and Game].

Generally, when bringing an in rem forfeiture action,
AS 16.05.195 is the appropriate statutory authority; use AS
15.05.190 for obtaining a search and seizure warrant or for
obtaining a court order disposing of illegally taken fish or game
in a criminal proceeding.

In addition to the forfeiture authority provided in
Title 16 for fish and game violations, AS 08.54.210(b) provides
in pertinent part:
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This scacuce uses che term "confiscate" racher chan
"forfeit" buc che cerms have heen used synonymously, Scace.
Conservacion Deparcmenc v. Srcwn, 53 N.W.2a 359 (Mich. 1953). and
chus che scacuce provides a separace forfeicure auchoricy tor
guiding violacions.

Ic is clear, boch from che scacuces discussed above and
from case law, chac che scace has che auchoricy co seek
forfeicure of vessels, aircrafc and ocher equipmenc used in
violation of fish and game and some guiding scacuces or regu-
lacions boch in a criminal case broughc againsc che individual cr
ina civil in ram accion broughc againsc che vessel or airplane
itself. Sca:a v. Gravbill, 545 ?.2d 629 (Alaska 1976).

3. Civil In Rem Actions.

In contrast co a criminal accion, which is prosacucea
by che discricc attorney's office, a civil in rem action is
broughc by che accornev general. An in rem proceeding is
substantially different from a criminal action, and provides
certain strategic advantages. Firsc, the in rem complainc is
broughc againsc che aircraft or vessel itself as che defendant,
and no individual people need he named as defendants in the caje.

Service Is effected on a vessel or aircraft by actual
or constructive seizure of the equipment (with a warrant), by
posting che item with a copy of the complainc, and by filing
notice of forfeiture by publication. The warrant should be



obtained under Alaska Rule of Criminal Procedure 37. See FH/V
American Eagle v. State, 620 P.2d 657 (Alaska 1980). The
registered owner and any known claimants should be notified of
the action, but n ;ed not be made parties. United States v.
Poilastrine. 8 Alaska 104 (D. Alaska 1929); United States v.
Bleasby, 257 F.2d 278. (3d Cir. 1958); Peoole v. One 1971 Mercury
Sedan, 168 P.2d 443 (Ct. App. Cal. 1946).

Secondly, the in rem proceeding is a civil action and
therefore the rules of evidence, burden of proof, anddiscovery
provisions for civil cases are applicable. Civil rules provide
considerably more expansive discovery than criminal rules, and
the civil burden of proof by a preponderance of the evidence
applies. Case law shows that _in rem forfeitures are considered,
although civil actions, '"quasi criminal in nature". Gravbill v.
State, 545 P.2d 629 (Alaska 1976). This holding does not,
however, mean that a criminal burden of proof applies. Judge
Madsen, who rendered the superior court decision in F/V American
Eagle v. State, 620 P.2d 657 (Alaska 1980), cert, denied,

U.s. , 71, L. Ed.2d 284 (1982), stated in his decision granting
forfeiture of a fishing vessel:

The court, after having heard and weigh—

ing the testimony of the witnesses and

the exhibits, finds that the state has

met its burden by clearly and

convincingly proving by a preponderance
of the evidence.



See also. State v. Rice, 626 P.2d 104 (Alaska 1981); U.S. v.
Twelve Ermine Skins, 73 F. Supp. 734 (D. Alaska 1943).

3ecause che in rem action 1is civil rather than
criminal, the case must be filed within two years (AS 09.10.070);
in rem civil actions are noc bound by che criminal procedure
rour-montn ruie.

Most forfeiture statutes, like AS 16.05.195, are silent
on Che question of whether a jury trial isof right. The
opportunity for a jury trial will probablybe favored in Alaskan
courts, but because of the complexity and nature of civil
forfeiture proceedings, judge trials are preferable, as is the
practice in admiralty. In general, courts look to admiralty
procedures in handling forfeitures, U.S. v. 35.372.35 U.S. Coin
and Currency, 283 ?. Supp. 9C4 (D.N.Y. 1968); One Plymouth
Automobile v. U.S., 165 F.2d 136 (56th Cir. 1947). Also see, F/7
American Eagle v. State, 620 ?.2d 657 (Alaskal980), cert.
denied,  U.S. 71 L. Ed.2d 284 (1982). As a general rule,
admiralty cases are tried by a court, not a jury. The Paolina
SN, 11 Fo 171 ( 1880); Clark v. U.S. , 5 ?. Case No. 2, 337
(C.C. Pa. 13 ); see also, Humble Oil & Refining Co. v.
Philadelphia Ship Maintenance Co., 342 F. Supp. 736 (D. Pa.

1972); American of Puerto Rico. Inc. v. Transocea”™ Tankers Corp.,
317 F. Supp. 798 (DO. Puerto Rico 1969); Texas Menhaden Co. V.
Palermo, 323 F.2d 579 (6th Cir. 1964).

Some courts refuse to apply admiralty procedure that



drug violations. This position is based on the argument that
although admiralty forfeitures are prosecuted ui rem according to
admiralty practice, seizures on land are not admiralty cases but
"common law informations," in which a jury trial is demar.dable.
People v. One 1941 Chevrolet Coupe, 231 P.2d 832 (Cal. 1951); One
Plymouth Automobile v. U.S., 165 F.2d 186 (5th Cir. 1947). The
court in People v. One 1941 Chevrolet Coupe, 231 P.2d 332 (Cal.
1951) distinguishes between forfeitures of contraband, where
there is no right to trial by jury, and forfeitures of otherwise
lawful instrumentalities, where trial by jury is a constitutional
right.  The court in State Conservation Dent, v. 3rown, 55 N.W.2d
359 (Mich. 1952) held chat forfeiture actions are statutory and
not founded in the common law, and claimants therefore are not
accorded a right to a jury trial.

Another important distinction between a criminal case
and an in rem civil action, is that the in rem civil forfeiture
IS not considered strictly a punishment or penalty, but rather is
a deterrent and remedial, i.e., it is a way to remove an
instrumentality from the hands of one using ic improperly, in
order to protect the state's resources. Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663 (1974); Gulp v. U.S., 523 F.2d
557 (3th Cir. 1975). A court may be more willing to order
forfeiture in a civil in rem proceeding than in a criminal action
where there may be a large disparity between che maximum fine or
penalty (generally, che maximum fine for fish and game violations
IS Si.Guu aim o-e year in jail) and uiie value ul <ue veaacl vj.
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aircraft chac 1is seized and forfeiced, which may be in excess of
Si,000,000. However, many courts, while recognizing che
deterrent and remedial aspects, still view forfeitures as
primarily a punishment or penalty and net favored 1in the
law. See One Cocktail Glass v. State, 565 ?.2d 1265 (Alaska
1977).

Because che value of property subject co forfeicure may
be so greac, some courts favor granting partial forfeicure of che

equipment, or ordering forfeicure of a bond or ocher security 1in

lieu of che i1tem icself. F/7 American Eagle v. . Scace, 620 P.2d
05? (Alaska 1980) , cert. denied, U.S. 71 L.£d.2d 234
(1932) .

Neither AS 16.05.195 nor che rules of civil procedure
in Alaska provide specific guidelines for che procedure to be
followed 1in an in ram action. The closest rules or guidelines
are, as discussed above, che Federal Admiralty Rules chac relate
co bringing a complainc or libel against a vessel, and Alaska
Rules of Civil Procedure 4 and 5; courts will look to chese

procedures as guidelines for the action.

C. Guidelines for Bringing Civil In Rem Actions.

An action for forfeiture of valuable equipment such as
a vessel or airplane 1is an extreme measure and represer.es the
harshest penalty for a fish and game violation. On the ocher

T o i .
hand. "Msael3 ar,n" al t'iana< nrnvi rie a uniaue opporcunicv to



depiece che fish and game populacions of che scace, and ic 1is for
chis reason chac special consideration has been given to che
maccer by che Jlegislature, which granted broad auchoricy for
forfeicure under AS 16.05.195.

In determining whether to prosecute 1in rem a boat
or aircraft used in a fish and game violation, one should
keep in mind that forfeiture actions are difficult and cime-
ccnsuming to prosecute and may cake up to three to five years
attorney commitment time. Therefore, che following 1is an ouciine
of the criteria to assess before bringing d civil forfeiture
action:

1. Does the violation involve a substantial
commercial benefit to the violator, 1i1.e., a
"windfall profit"? E.g., big game guiding,
commercial Ffishing, fish guiding.

2. Is the violation, even if committed by a sport
hunter or fisherman, egregious? Is there any
intent involved or was the crime a mistake that
would be excused if strict liability did not apply
to fish and game violations? E.g., herding and
harassing game, grossly over limit on fish or
game, waste, inhumane kill, destruction of
significant breeding stock, hunting in closed
area. In particular, 1is there a likely detriment

to the species or stock?



3. Is che equipment, vessel, vehicle,

an integral part of the violation?

or aircraft

E.g., spotting

from aircraft, using boat for access to closed

area.

4. Is this the second or third similar violation by

the offender?

5. Is there a significant need co deter the public

that necessitates bringing a case

co civil trial

on evidence chac would not support a criminal

action? E.g., violation occurring

vessels but crewmen now known.

5. tvhat is the value of che equipment,

on identified

vessel,

vehicle, or aircraft relative to the commercial

profit or damage co the resource?

If the violation does not fit one or more of these

categories, civil forfeiture 1is probably not appropriate.

D . Relationship Between Civil and Criminal Actions.

A criminal case against an individual

game violation 1is an accion independent of any

for afish or

in rem proceeding

for forfeicure. Haas v. One 1965 Ford Auto, 529 P.2d 410 (Cr.

App. 1974). See also State v. Gravbill, 545 P.2d 529 (Alaska

1976) . A judge in acriminal action has authority toforfeit,

part of the criminal sentencing procedure, the equipment,

aircraft, vessels, etc. used in or in aid of a violation

of the



fish and game scacuces or regulacions, under AS 16,05.190;
whecher a prosecucing accorney in a criminal case will ask for
forfeicure is a decision Co be made by che discricc accorney.
Many cases will involve a criminal prosecuCien only, for example,
where a privace spore huncer flies his aircrafc co an open
huncing area where he is Chen involved in a minor game vioiaCion
noc relaced co Che use of Che airplane; here che accorney general
would noc bring a civil in rem proceeding because che case does
noc fall wichin che cacegory of cases oudined above.

Because an accion in rem for forfeicure 1is independenc
of any criminal prosecucion, a forfeicure accion may be broughc
even chough che individual defendanc in che underlying criminal
case was acquicced. Uniced Scaces v. One 1961 Cadillac Hardcoo,
207 F. Supp. 693 (D. Tenn. 1962); U.S. v. Three Thousand Two
Hundred Thircy Six Dollars, 167 F. Supp. 495 (D. Alaska 1953).
Also, there may be situations where no criminal case can be
broughc, yet where there 1is sufficient evidence to proceed wich a
civil in rem action (for example, when there 1is no posicive
identification of che piloc or passengers of an aircrafc, buc
there is a clear description of che aircraft used 1in a
violation). Cases resting on circumstantial evidence are
particularly appropriate for civil action because the extensive
discovery procedures available can identify critical evidence.

If boch civil and criminal actions are contemplated, ic

is best to bring both cases simultaneously, or as near co the



and if che criminal case, which will probably be heard firsc, Iis
dismissed or if che defendants are acquitted, the defendants will
noc be 1in a position to argue chac che in rem case was brought
merely because the criminal case was 1lost and the state is "out
co get” che defendants. Furthermore, it is very helpful for an
assistant accorney general co attend a criminal case before
crying the same general 1issues 1in a subsequent civil 1in rem
action. The criminal court might decline to grant forfeicure,
even if the case were won by the district attorney, and che
accorney general 1in chac situation would be 1in a position co
continue wich che in rem accion againsc che aircrafc or vessel
itself. This may be particularly appropriate 1in cases, such as
fishing in closed areas, where a maximum criminal penalty is
insufficient co decar che conduct, because che value of che
harvest far exceeds the criminal fine. In some instances the
criminal court may choose noc co order forfeicure because of che
pending civil action.

IfT a criminal case 1is won and forfeicure 1is grancsd buc
che judgment 1is appealed, che accorney general may wish co
proceed wich an accion in rem on che theory that if che criminal
conviction were overturned on appeal, che in ram accion would
still be valid. Alchough che accorney general need net wait for
the final outcome of a criminal action before proceeding 1in ram,
strategy may favor staying action in che civil case uncil che
criminal accion is over. The primary advantage of chis sequence

is chac ic will orecluae che criminal defendant®s resort to the



fifth amendment right to remain silent which might hinder

evocation of pertinent evidence 1in the civil suit.

I MECHANICS OF BRINGING CIVIL FORFEITURE ACTIONS

A. Notification.

As mentioned above, it is important that the district
attorney®"s office notify the attorney general®s office (and vise
versa) of any fish and game violation that involves a possible
forfeiture, if the violation falls within the guidelines for
civil prosecution in rem as outlined above. It is essential for
the attorney general®s office to become 1involved in the case from
the very beginning, so that the attorney general®s office can
review the evidence and make a determination as to whether there
is sufficient basis to proceed wich a civil in rem case.

If there 1is a stipulation to release the gssel or
airplane in the criminal action, the attorney general®s office
has a strong interest in making sure that the release will cover
the subsequent civil in rem action, 1i.e., the release must
provide for a sufficient bond or other security for the
equipment, and include an agreement that the vessel or aircraft
is properly insured and will not leave the state or be sold or
encumbered. The release agreement should also obviate the need

to reseize the vessel or aircraft for the civil in rem action in



3. Seizure and Service of Procsss.

A.S. 15.05.195 provides: "lItems specified in (a) of
chis seccion may be forfeited under chis section regardless of
whether chey were seized before instituting che forfeiture
accion."” .Ac least one superior court judge 1in .Anchorage has
ruled chat, notwithstanding chis language, the state must
actually or constructively seize che equipment 1in order tc bring
it within che court®s jurisdiction; merely filing a notice of lis
pendens was held insufficient to obcain jurisdiction. State v.
Cne Slue and White PA-13 Airolane, Mo. 2AN-73-900 Civ. (Super.
Ct. Third Jud. Dist. Alaska, Sept. 1973). There are several
other reasons why actual seizure may be appropriate. First,
locking to the Rules of _Admiralty for guidance 1in bringing an in
rem action, seizure 1is the means for bringing che accion, and che
libel must be posted on che vessel. (Supplemental Rule C, FRCP
provides that the clerk of court issue an arrest warrant when a
verified complainc is filed.) Since an action in rem is brought
against: the item itself, it may be necessary to "serve" the
aircraft or vessel while it is within the jurisdiction of che
court; due to the high mobility of aircraft and vessels, seizure
may be che only way to assure chac the res will be within or
remain within the jurisdiction of che court. Ilc would be
pointless to bring a forfeiture action against an aircraft or
vessel chat may subsequently disappear from the jurisdiction of

che court or be sold or otherwise encumbered.



to

Seizure for an in rem civil case should be made upon a
warrant issued by a superior court judge. Evidence obtained as
the result of an illegal search may not be admissible in a civil
in rem action. One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S.
693 (1965). However, as long as the evidence supporting the
forfeiture 1is not tainted, it can be argued that an 1illegal
seizure of the defendant®s property 1is not a basis for dismissal
of the case. See, The Ship Richmond v. United States, 9 Cranch
102, 3 L.Ed. 670 (1315); United States v. One Chevrolet Sedan, 7
Alaska 605 (D. Alaska 1927). The court in 3ovd v. United States.
116 U.S. 616 (1886) distinguished between a search for and
seizure of a man®"s private books and papers for the purpose of
obtaining information or using them as evidence against him, and
seizure for the purpose of forfeiture. In United States v. One
rcrd Couoe Auto, 272 U.S. 321 (1926), the court held that where
property declared forfeit by a federal statute is seized by one
having no authority to do so, the United States may "adopt™ the
seizure with the same effect as if it originally had been made by

a duly authorized officer.

C. Release.

Depending on the circumstances, it may be desirable to
allow the defendant property to be released pending trial.

If an aircraft or vessel 1is released on stipulation, it

¢ im npnrtanr t*hor t-Vio arjraomont nrpm 'Ao o] a nor'»A r\f
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promissory noce or ac least; insurance coverage for che value of
che vessel or aircrafc. If a bond is secured, ic should cover ac
lease che full value of che vessel, wich a provision for
alceracion of che scaced value 1in che evenc chac che property
increases 1in value during che pendency of che licigacion. Ic may
be impossible co accomplish chis as a practical maccer. In chac
evenc, 1ic 1is best co establish Che security or bond 1in much che
same manner as bail. Any- stipulation for release should also
include a provision chac che owner noc sell or ocherwise encumber
che property, and chat che owner will produce che item upon

demand.

D . Service and Parties.

In accordance wich admiralty procedure, service on a
ship (or airplane) can be effected by posting a copy of che
complaint on che property and leaving a copy with che person
having control of it, and by publication of a notice of filing a
forfeicure complaint.

Alaska courcs may require personal service of che
notice of filing a forfeiture action on all ascertainable owners
or claimants, so a title search should be made 1in connection wich
service of process. The U.S. Supreme Court has ruled chac where

the governmentknewchat Che owner of a forfeited <car was noc at

che address cowhich notice was sent, the service was inadequate.
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Because che action 1is in rem, Chere are no "necessary"
parties to the action, other than the "res"™ and the state. Utah
Liquor Control Comm®n. v. Wooras, 93 P.2d 455 (Utah 1939). For a
case contra this general rule, see People v. Broad, 12 P.2d 941
(Cal. 1932). The presence of the owner or claimant 1is not
necessary for che action to proceed. The owner of che item, or
anyone claiming an interest in it, although not named as a party,
may appear and make a defense, either by filing a claim and
answer or by moving to intervene. People v. One 1941 Mercury
Sedan, 168 P.2d 443 (Ct. App. Cal. 1946).

3ecause of AS 16.05.195(e), a lis pendens giving
notice of che forfeiture action must be filed against the ship or
aircraft, with the U.S. Coast Guard, FAA, or local recording
district, as appropriate. In the case of vessels, the U.S. Coast
Guard will file the notice, with the vessels documentation

papers.

i DISPOSITION OF FORFEITED EQUIPMENT

AS 16.05.195 provides that equipment, including
aircraft and boats, forfeited for a fish and game violation is to
be disposed of at the discretion of the Department of Fish and
Game. The statute does not require that: the department sell the
equipment at public auction, nor does it specify that the
department pay off liens or mortgages on the forfeited equipment,

however, the AxasKa supreme Court, m acate v. Kice, bhb P.2d 1U4

V- 19



(Alaska 1981) held chat where a third party (in that case, a
financial institution) had done all it reasonably could be
expected to do to avoid illegal use of equipment in which it had

an interest, it was entitled to remission of 1its interest in the

forfeited eauioment.



10.

FORFEITURE CHECKLIST: INITIATING THE ACTION

Seizure Warrant, Affidavit of Return. (n.b. - separate
court number and file for the seizure warrant).
Receipt and Inventory of aircraft/floats/skis, or vessel
and gear.

Civil Complaint for Forfeiture, Summons (post on vessel
or airplane), Return.

Title Search.

Notice of Filing Complaint - send to owner and lienor.
Motion for Service by Publication, Affidavit, Order.
Notice of Filing Complaint (for publication in news —
paper)

An fidavit of Publication.

Lis Pendens (file in Oklahoma City, for aircraft, or
State Recording Office further equipment).

Stipulation for Release, bond, insurance coverage, etc.



FORM NO. 1
OPERATOR"S
SEIZURE INFORMATION

(AIRCRAFT)

Make of aircraft

.i0del of aircraft

Official F.A_A. Registration No.

Engine Serial No(s).

Airframe Serial No.

Floats (Skiis) tvoe

Floats (Skiis) - Serial No.

Floats (Skiis) - Estimated value today

Description of aircraft, (wheels, STOL kits, stall fences,
types of fabric, color scheme, etc.)

Value when purchased $

a. Dace of last reaonraisal , 19
b. Value at last reaDtraisal S
C. Name and address of aDDraiser

Estimated value today $

Place and date of most recent overhauls or repairs

a. Name of owner(s)

b. Address of owner



FORM NO. 1 (cone.)

15. Liens.
Date Payment
Name & Address Balance Incurred Schedule
a. .19 _per mo
b. T 0er mo
c. 0er mo
io. Insurance coverage.
Names of Insurance Type of Amount of Premium
Company Insurance Insurance Amount and
Due Data
$ pe
Due
S pei
Due_
$ e
Due

17.  Description of instruments, radios, and appurtenant
equipment and other paraphernalia.

ltem Model No.  Serial No. Date of Purchase Condition
a.
c.
a.
DATED this _ day of 19 , at
, Alaska.

Signature or OQoerator(Owner!
V-23



FORM NO. 2

OPERATOR'S
SEIZURE INFORMATION
(VESSEL)
1 Name of vessel
0 Kind of vessel
3. Official U.S.C.G. No.
u, Pcrc of Registry )
5. ADFSG No. AK
0. Value when ourchased $
i} a. Dace cf lasc reauoraisal » 10

b.  Value ac lasc reaooraisai 3
c.  Name and address of aooraiser
5. Escimaced value coday
Q. Place and dace of most recent overhauls or repairs
» 1Q
, 19
10. a.  Name of owner
b.  Address of owner
Tela.() -
II. Names of ochers wich a righc, cicle or interest in vessel
(e.g. 3anks, NOAA, scace, macerialmen, supplies, crews

wages, ecc.)
Dace Paymenr
Name & Address Balance Incurred Schedule
a. , 19 S per mo.



12. Insurance coverage.
Names of Insurance Type of
Company Insurance
b.
C.
13. Description of navigational

other paraphernalia.

ltem Model No, Serial No Date

DATED this day of
Alaska.

FORM NO.

Amount of
Insurance

equipment,

of Purchase

at

Signature or Operator

Operator®s Printed Name

2 (cont.)

Premium
Amount and
Due Date
$per ;

Due
$per ;
Due
Sper ]
Due

fishing gear

Condition

and



FORM MO. 3
IN IKE SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT AT

STATE OF ALASKA,
Plaintiff
VS.

ONE RED AND WHITE PIPER
airplane, , Serial
Number ! and
concencs thereof, including
appurtenant instruments,

radios, and floats,

Serial No.s and
JOHN DOE and JANE DOE, )
)
Defendants. )
)
Civil No.

COMPLAINT FOR FORFEITURE AND DAMAGES
(AS 1b.05.195)

The State of Alaska, through its Attorney General,
alleges as follows:

First Cause of Action

1. This 1is an action for forfeiture of Piper
N [describe] and the contents of the aircraft,
including appurtenant instruments and radios. This action is

brought under AS 16.05.195.

On or about , 19 , Iin the

vicinity or
Judicial District, State of Alaska, the above-described aircra
was used bv defendants

to [describe violation]



FORM NO. 3 (cont.)

These actions constitute violations of fish and game regulations

3. AS 16.05.195 provides that aircraft and other
paraphernalia or gear may be forfeited to the state upon judgment
of a court of competent jurisdiction in an action in rem that the
aircraft and paraphernalia or gear were used in or 1in aid of a

violation of a fish or game statute or regulation.

4. on , 19  , pursuant to a seizure
warrant issued on , 19 , the above-described
aircraft, 1its floats and equipment were seized at
Alaska, Judicial District, and the aircraft, floats and

equipment are or will be within the jJjurisdiction of this court
during the pendency of the proceedings 1in this matter.

THEREFORE, the State of Alaska prays for:

l. Judgment forfeiting the above-described aircraft,

floats, and equipment to and for the use of the State

of Alaska.

I1. Costs, attorney fees and such further relief as

the Court may deem appropriate.

Second Cause of Action

1. The State of Alaska realleges and reaffirms the
allegations of paragraphs 1 through 4 above.

2. This 1is an action for damages, for the value of
[describe resource]

uaken m violation of Aiasica fisn ana game statutes ana
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regulations. This accion is broughc under AS 16.05.195, which
provides chac an accion for damages may be joined wich an accion
for forfeicure of aircrafc and equipmenc used 1in or 1in aid of a
violacion of an Alaska fish and game scacuce or raguiacion.

3. The defendants

are, and ac all Cimes relevanc Co chis accion have been,

residencs of , Alaska, Judicial Discricc.
4. On or abouc , 19 , Iin Che
vicinity or Judicial

District, State of Alaska, defendant
Ldescribe violation]
in violacion of Alaska Fish and Game regulation
- the offense being [describe]
5. As a result of the actions of defendants

described above, the Scate of Alaska has

been 1irreparably damaged by the 1illegal appropriation of

in an amount no less chan

WHEREFORE the State of Alaska prays for relief as
follows:
T Damages 1in an amount not less than
said damages to be proven more
soecificallv ac crial.

T Costs, accorney fees and such further relief as
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chis Court may deem appropriate.

DATED at Anchorage, Alaska this day of

, 19

ATTORNEY GENERAL

By:

Assistant Attorney General



FCRM NO.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT AT

DIRECTIONS FOR SERVICE

STATE OF ALASKA, DATE:
Plaintiff, COURT NO .:
Vs. SERVICE NO,

CMS RED AND WHITE

airplane, N oeriar
"lumber ana contents
thereof™! including appurtenant
instruments and radios, and floats,
Serial Nos. and , and

Defendant;

Nature of Writ: COMPLAINT FOR FORFEITURE AND DAMAGES

(AS 16.05.195) and SUMMONS

SERVE: One red and white
airplane, N Serial
Number n and contents

thereof™ 1including appurtenant
instruments and radios, and floats,
Serial Nos. and , by
posting a copy or this complaint
and summons wupon said aircraft,
located at the Fish and wildlife
Protection hangar, State of Alaska,
Department of Public Safety, Lake
Hood, Anchorage, Alaska.

Please make return of service to:
Clerk of the Superior Court

303 K Street
Anchorage, .Alaska 99501
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with copy to*.

Office of the Attorney General
1031 4th Avenue, Suite 200
Anchorage, Alaska 99501

ATTORNEY GENERAL

3y:

Assistant Attorney General



SEIZURE WARRANT FORMS

A civil forfeiture accion muse be coupled wich actual
or constructive seizure of che res. Ac lease one scace superior
court judge has ruled chat filing a notice of seizure and a lis
pendens in the appropriate recording office 1is noc sufficient
constructive seizure. Physical seizure or chaining or
immobilizing che equipment and attaching a copy of che complaint
is appropriate. An item may be seized withouc a warranc under AS
16.05.150, but a subsequent seizure warrant should be obtained

even 1in such a case in order to obtain judicial approval.

32
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT AT

Warrant: co Seize
IN THE NAME OF THE STATE OF ALASKA
TO ANY PEACE OFFICER AUTHORIZED TO EXECUTE WARRANTS

Sworn testimony has been given by
Alaska Fish and Wildlife Enforcement Orricer, on

19, that he has reason to believe that a [describe item]
registration number , IS at this time at or near

, N Judicial District,
State cf Alaska. Pursuant to AS 16.05.170, AS 16.05.190, and

AS 16.05.195, the aircraft:

Is evidence of the particular crime of

m violation of and
Is evidence of the particular crime of
m violation of

3. May be forfeited to the State of Alaska under
AS 16.05.195, wupon determination by a court of
competent jurisdiction, in a proceeding in rem,
that the aircraft was used in or 1in aid ot a
violation of an Alaska Fish and Game statute or
regulation.

I am satisfied that there 1is probable cause to believe that the
aircraft so described above was used in or in aid of a violation
of

I am satisfied that there are grounds for issuance of a warrant
to seize the aircraft described above under AS 16.05.170 et seq.,
and AS 16.05.195, as well as on the other foregoing grounds.

I am satisfied that seizure of the above-described aircraft is
necessary in order to insure that the aircraft will come within
the jurisdiction of this court.
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YOU ARE HEREBY COMMANDED to seize che aircrafc aesignaced 1in chis

warranc above, regiscracion number , serving
Chis warranc becween 7:00 a.m. and 10:00 p.m. Upon seicing said
aircrafc, you are commanded Co hold 1ic secure pending lurcher
courc order, leaving a copy of chis warranc, a copy of che
supporcing affiaavics, 1if any, and a receipc for "die propercv

caken, and co prepare a wricten invencory of che propercy seized
and co recum chis warranc and bring che propercy before me (or a
receipc cheraof) wichin cen (10) days of chis dace, as required
by law.

(SEAL)

DATED:
Judge/Magis crace
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RETURN

Il received che attached Warrant toSeize on ,
19_ , and have executed it as follows:

t " , 19, at (a.m.)(p.m.),
inthe warrant, and I left a copy

On _t _
I seized the property described
of the warrant (with) (at)

The following 1is an inventory of the property taken pursuant to

the warrant:

This 1inventory was made 1in the presence of
ando f

I swear that this inventory is a true and detailed account of ail
property taken by me on che authority of this warranc.

Name and Title
SIGNED and SWORN to before me this , dav of
19 .

(SEAL)

Judge/Magistrate



NOTICE OF FORFEITURE

Vessels, airplanes, vehicles, fishing gear, hunting
equipmenc, Ffish and game or pares of fish and game, including
aquatic plants subject co civil forfeiture under AS 15.05.190 and
.195 are typically subject to various claims of interest. To
avoid allegations that persons claiming an interest in objects
have been denied due process, a notice of forfeiture should be
signed by che clerk of court and served upon all persons known to
have an interest in the 1items. In addition, publication 1in local
cr industry newspapers giving notice of che crimiral or civil
forfeiture action provides further compliance with judicial due
process standards of notice. Notice to lienholders or owners of
record must also be provided before forfeiture in a criminal
action, and che 1incarest of an "innocent" Ilienholder who has
taken all reasonable steps to insure chac the 1item was noc used
illegally cannot be forfeited, State v. Rica, No. 13969 BE,
(Superior Ct, Fairbanks May 16, 1979). A joint venture, however,
may noc be deemed an "innocent"™ third party. F/V American Eagle
v. State, 620 P.2d 657 (Alaska 1980).

The Notice of Forfeiture summarizes che complaint and
advises interested parties how to obtain copies of the complaint
and how co file a claim to the res. This notice is a substitute
for che more costly publication of the entire complaint.

Each Notice of Forfeiture should allow an opportunity
for the interested party to obtain a hearing for release of the

res. Several state supreme courts have decided the state must



take the initiative to set up this hearing. Other states
conclude the hearing 1is not mandatory. Alaska law does not
require such a hearing (the omission is a major point on appeal
in the F/V American Eagle v State, 620 P.2d 105 (Alaska 1980)
cert denied, and State v. Rice, 626 P.2d 104 (Alaska 1981).
Because petitions for release will always be entertained by our

courts, the opportunity for a hearing should be confirmed.
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FORI-1 _-30. 7
"IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT AT

STATE OF ALASKA,
Plaintiff,

Vs
THE F/V MR. WONDERFUL, 1ics
paraphernalia and gear, the
proceeds of 52,349 pounds of
king crab delivered pursuant
to ADF1G Fish Ticket
No. E 53u2l19, LARRY EDFINGER
and PAUL TATUM,

Defendants,

Me. 3AN clv
NOTICE OF FORFEITURE
TO: The above-named defendants and all ether persons
claiming any right, title or interest 1in the F/V Mr.
Wonderful, 1its paraphernalia and gear.
On ,19 an action under AS 16.05.105. **
The complainc alleges the illegal taking, possession and
transportation of king crab 1in waters subject to che jurisdiction
of the State of Alaska on or about September 16, 1973.

You must Ffile claim co che defendant items with the

clerk of this court and with che Attorney General®s Office on or

** For the forfeiture of the F/V Mr. Wonderful, its
paraphernalia and gear and proceeds of 52,349 pounds of Alaska
kina crab landed on September 16, 1973 under ADFSG ticket No. E

sl tQ f.7») ¢ lio ~ “ U« C eee> - \'m Kok Aoy m
—-—- - - Wa™*w W/ «e



FORM NO. 7 (cont.)
before 20 days after service by mail or personal delivery or
wiuhin 30 days after the last date of publication of this notice
whichever Lr- sooner. After filing your claim you must, within
twenty (20) days after receiving a copy of the complaint, file
with the court and serve on the Office of the Attorney General,
State of Alaska, 420 L Street, Suite 100, Anchorage, Alaska,
99501, Telephone (907) 276-3550, your answer. If you fail to do
so judgment will be entered for the relief demanded 1in the
Complaint.

BATED this day of , 19 at Anchorage,

Alaska.

Clerk of the Courts
303 K Street
Anchorage, Alaska 99501



RELEASES
A. AIRCRAFT.

In general, ic is simpler noc co release seized
aircrafc pending licigacior. unless directed otherwise by che
court; however, 1if the case 1is likely to cake a long cine to
resolve, or state storage facilities are full, 1ic may be
advisable co release under appropriate terms. A bond or oche
security, preferably in twice the value, should be posted in
order to cover unforseen problems and potential losses or
liabilities. If an aircraft is not released, ic should be
carefully stored wich che engine "pickled"”, and be kept under
adequate custodial care.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

STATE OF ALASKA,
Plaintiff,

Vs .

No. 3AN - Clv.

STIPULATION FOR RELEASE OF AIRCRAFT

This 1is an action for forfeiture of the above-described
defendant items.
11
The known parties with an interest, right or title to

che defendant items are:

1. (State of Alaska)
2. (Government bureaus)
a. Taxes
b . Loans
3. (Owner/Operator)
4. (Bank)
5. (Lienor or Mortgagor)_
6. (Materialmen and Mechanics)_
7. (Other)
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11
The above-described aircrafc was seized on
, under (a warranc 1issued

on in che court or

Alaska) .

Ic is presencly in Che best incerescs of all parties
chac Che defendant items name in Sxhibic A co chis agreement be
provided an opportunity to engage 1in lawful activities until

19 , (or such time as a [district or

superior] court decision on forfeicure 1is rendered).

THEREFORE che parties agree as follows:

1. Plaintiff, which has limited storage facilities,
agrees co release, under che terms and condicions of chis
scipuiacion, che described aircrafc wich appurtenant instruments

and radios, to che concrol and custody of )

hereinafter referred co as "custodian™, or his agentor
designated employees. The aircrafc is subjecc Co and remains
unaer che state"s constructive seizure.

Custodian shall meet all obligations on the
defendant 1icems without delay. The obligations and dates of

payments presencly known are:
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Monthly
Lender Total Pavraents
a.
b.
c.
3. Each lender shall confirm

payment in writing within five days of due date.
4. Custodian

registered/joint-owner of che aircraft in

Due
Dace

receipt of each

as

agrees to keep and maintain the aircraft within the

State of

Alaska and neither sell, dispose, nor otherwise encumber or

diminish his ownership or equity in the aircraft unless

specifically authorized by order of the court or upon stipulation

with the state.

5. Custodian agrees to hold the state harmless for

any damages or obligations which may occur after delivery to

custodian under this agreement. Custodian agrees to abide by all

orders of this court or any appellate court, interlocutory or

final, and will deliver the aircraft to the state at such place

and such time as may be directed to this court or any appellate

court in che same or better condition as received from the state

by virtue of this order, ordinary wear and tear excepted.

required
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6. Custodian agrees co obtain insurance (hull and
liability) on the items being delivered in an amount equal co
their replacement value and to keep such a policy in force for
the full replacement amount at all times.
7. The parties agree upon che following value of the

defendant items listed in Exhibit A at che time of seizure.

Date of Seizure Value 5
3. To secure the state"s 1interest in the aircraft,
custodian shall (post a bond in che amount o f )
or (deposit the sum of S in cashier®s check
with the clerk of che court, , court,

State of Alaska).

9. (3cnd/deposic) shall be increased whenever
is an assessed increase in value of the defendant 1items equal to
twenty percent of the value given in item number 7 above.
Custodian agrees that in che event of the accidental loss of the
aircraft, or substantial loss to the aircraft, or loss of the
aircraft by theft or act of God, or otherwise, or his Tfailure to
return che aircraft upon court order forfeiting his interest 1in
the aircraft, the (stipulated value of the aircraft on deposit as
set forth in paragraph 70 or (bond) shall be forfeited to the
State of Alaska. The state shall retain che accrued interest on

THO 2™0UPr npnoQ”ran Tn rho pvonr pl rizmacp 1Q rup

T

there
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aircraft, custodian shall either repair the damage, and restore
the aircraft to the same or better condition which existed prior
to the damage, to the satisfaction to the state, or forfeit that
percent of the stipulated value required to restore the aircraft
to the same condition which existed before the damage.

10. Custodian shall be penalized as follows for delay
in delivery from the time custodian or his representative

receives oral or written notice of a decision of forfeiture.

Delav (Days) Penalty
a. 0-1 None
b. 2-3 577 of the value of paragraph

or the value of
the returned items at time of
delivery, whichever 1is higher.

C. 4-5 107,
d. 6-7 507,
e. More than 7 Forfeiture of bond/value on
deposit.
11. Custodian shall do no act with the aircraft, nor

permit nor allow any act to be done by his agents or employees
that could subject it to forfeiture or seizure by this state, any
other state, federal or private authorities, and agrees to keep
the aircraft current in annual 1inspections, and to keep and
maintain the aircraft in accordance with ail Federal Aviation
Administration regulations and directives.

12. Custodian absolves the State of Alaska, its agents

el !wawi| we ups 1AL TN SwM oo &%QULEQHL JQVC
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occurred while che aircrafc was in scace cuscody, and further
agrees co receive che aircrafc as is and where is ac che cime of
release.

13. In che evenc chac imorovemencs are made co che

cc che addicion of avionics, overhauling or replacing che

engine(s), repairing or replacing mechanical pares of che

agree, che fair marker value for che 1improvemencs shall be
determined by che courc.

14. This Scipulacion and Release of che aircrafc
becomes effeccive only upon two days written notice co the
undersigned Assistanc Attorney General and co che Departmenc of
Public Safety, Fish and Wildlife Protection, che two aaX2s co be
counted excluding legal holidays and weekends. After two days"
notice, che aircraft shall be released only between che hours of

3 r.a. and 4 p.m., Monday through Friday.
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DATED ac , Alaskathis day of

, 19

CuJ™-ian PlaintirkF

Jhpdian Representative Interested Parties
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DATED ac , Alaskachis___ day c
. .19 .

ascoccan Piaincirz

iujtoaian Reoreseucacive incarescac Parries
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5. (Crewmember®"s wage claims)

6. (Materialmen and suppliers)

It is presently in the best interest of all parties
that the defendant items named in Exhibit A to this agreement
have an opportunity to engage in lawful activities until

, 19 (or such time as a (district or

superior] court decision on forfeiture 1is rendered).
Therefore the parties agree as follows:
1. The defendant 1items named 1in Exhibit "A" are
released to the control and cust iy of

hereinafter referred

to as "Custodian".
2. Custodian shall meet all obligations on the
defendant 1items without delay. The obligations

and dates of payments include:

Lender Total Monthly Due
Payment Date
a .
b .
C .
3. Each lender shall confirm receipt of each required

payment 1in writing to the state within five days

of the due date.
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FORM >10. 9 (cone. )
Mo adaicienal obligacion may encumber che vessel
wichouc wriccen permission of che scace.
Cuscodian agrees co hold che scace harmless for
any damages or obligacions chac may occur afcer
delivery co cuscodian under chis agraemenc.
Cuscodian agrees co obcain insurance on che 1icems
being delivered in an amounc equal co cheir fuli.
replacemenc value and co keep such a policy 1in
force ac all cimes.
The parcies agree upon che following value of che

defendanc icems lisced in Exhibic A ac che cime of

seizure.
Daca of local
Seilzure Value

19 S

Cuscodian doscs a bond in che amounc of 3

co procecc che incerescs of che scace during che
period of release.

Sond shall be increased whenever chere 1is an
increase in value of che defendant: 1icems equal co
20" of che value given in Mo. 7.

Upon a superior (discricc) courc decision
favorable co che plainciff, che released icems

shall be immediacely delivered co

Alaska wichin chircy (30) days of che daca of che

nm
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11.

12.

FORM NO. 9 (cone.)
court"s decision. IT the value of the released
items exceeds the value given 1in paragraph 7, the
bond less any penalty shall be exonerated upon
delivery. If the value of the returned items 1is
less than the value given 1in paragraph 7, the bend
only in amount equal to the value of the returned
items shall be exonerated.

Custodian shall be penalized as follows for delays

in delivery:

Delay
(days) Penalty
a. 0-3 None
b. 4-7 5% of the value of paragraph 7
or 5% of the value of the
returned items at time of
delivery, whichever 1is higher.
C. 7-14 10% of the value of paragraph
7 or 5% of the value of the
returned items ac time of
delivery, whichever 1is higher.
a. 14-30 50% of the value of paragraph
7 or 5% of the value of the
returned items ac time of
delivery, whichever 1is higher.
e. More than Forfeicure of bond in addition
30 to defendanc items.

Upon a judgment in favor of the defendant 1icems,
the bond shall be exonerated and any remaining

defendant items returned to che custodian.
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14.

15.

15.
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FORM KO. 9 (cont.)
Cuscodian shall keep, maintain, and-preserve tie
defendant icems 1in accordance wich applicable
laws, regulations, and ordinances and generally
accepted standards of the industry. The icenms
shall be maintained in ac least as good a
condition as when seized. Improvements made with
written approval of the scace shall be credited co
defendants and che agreed amount shall be paid or
credited defendants upon a decision of forfeicure
by the court.
In che event Custodian fails cc maintain che
vessel in as good a condition as when seized, che
state shall repossess che vessel wich or without
notice. Custodian shall reimburse scace for all
repossession costs and maintenance, upkeep, or
refurbishing costs.
Custodian shall keep che defendant icems 1in che
Third Judicial District unless otherwise
authorized by order of this court or agreement cf
che parties.
On the first day of every mot..h Custodian shall
prepare a monthly summary, stating che location of
che vessel and the activities of che defendant

icems, and deliver the summary co plaintiff and
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17. On the first day of every month Custodian shall

prepare a proposed

itinerary for that month and

deliver the 1itinerary to plaintiff and each

interested party.

18. The bond securing the release of the defendant

items shall be

failure to deliver

forfeited to the plaintiff upon:

in accordance with paragraph

2) loss or destruction or disability to use the

defendant items

Forfeiture of bond
lawsuit.

Ka)
Custccian

1(b)
Custodian Representative

a period exceeding 30 days.

is not cause Tfor dismissal of the

2.
Plaintiff
3(a)
Interested Parties
3(b)
3(c)

3(d)

1)
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MEMORANDUM State of Alaska

TO: Susan s. mMcLean DATE.  April 26, 1983
Assistant District Attorney
Kodiak FILE NO:

TELEPHONE NO:

5 2 .
from: Sarah Elizabeth McCracken SUBJECT: Release of Crab
Assistant Attorney General Pots

Natural Resources-Anchorage

This is a somewhat tardy response to your February 23,
1983 memo requesting a form for the release of crab pots.

It is difficult to develop a universal agreement for
release of crab pots or other gear, because the circumstances of
the seizure, the nature of the gear seized and other matters may
differ from case to case and" require special tailoring. However,
the form that is enclosed should be a good general guideline for
release of crab pots and ocher gear (including vessels) seized 1in
connection with district court criminal matters. It could also
be modified to address civil seizure and forfeiture actions. A
few comments are 1in order:

1. In general, when we seize a fishing vessel we do
not wish to enter into a stipulation "for value™
whereby the stipulation would result in substi—
tution of the bond or other security for the

vessel itself. This 1is because the value of a
fishing vessel 1is likely to increase during the
pendency of the action. However, <crab pots an-"d

other gear are likely to depreciate in value,
particularly if released and subjected to use and
deterioration from the elements. Therefore, we
would probably wish to enter into a stipulation
for value with respect to depreciating goods such
as crab pots so that we would have the benefit of
the value of the crab pots when seized, rather
than be left with what might be virtually worth—
less equipment at the.end of"a criminal trial or
appeal. Whether equipment for which you would
like to use the stipulation appreciates or
depreciates should determine whether to call it a
stipulation for value and whether to use the
language suggested 1in paragraph 11.

02-001A (Rev 10/791



,.usan S. MclLean A pril 26, 1933
Assistant District Attorney Page 2
Kodiak

2. Depending on the nature of the goods, you may or
may not need the language 1in paragraph 13 (that
the items will be maintained 1in as good a
condition as when seized.) If we 1intend to
substitute the bond anyway, that language would
not be necessary. I have attempted to cover both
situations in paragraph 11 by allowing the state
to have the option of either retaining the goods
or accepting the bond or other security as a
substitution.

3. Other paragraphs 1in this draft may or may not be
applicable, given the particular facts of a
specific case. For example, there may be no need
for paragraph. 5 relating* to obligations if it 1is
clear®""that none exist for the equipment. In other

cases, there may be very complicated financing,
particularly if you have seized expensive gear.

I hope this will be of some use to you, and 1 reiterate
that we would be glad to assist you as necessary 1in implementing
these kinds of release agreements.

You may also be interested to know that the Alaska
Board of Fisheries (and also the Alaska Board of Game) adopted
regulations during the last regulatory meeting 1in.March and April
specifying that fish and game regulations are intended to be
strict liability offenses unless otherwise provided by the
regulations or statute. The Board of Fisheries regulation should
be sent to the Lt. Governor®s office for filing sometime within
the next week or two, and hence would be in effect 30 days
thereafter. We are hopeful that this action by the boards will
remedy some of the problems created by the Reynolds decision.

Best regards.
SEM/jmo
cc.: John Gissberg

Kathleen McGuire/
Larri Spengler/
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IN THE DISTRICT COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

STATE OF ALASKA

Case Mo.

STIPULATION FOR VALUE AND AGREEMENT
FOR RELEASE OF [CRA3 POTS]

The Scace of Alaska, chrough [DA/AG], and
[clainanc/defendanc] hereby scipulaca and agree as follows:

1. [Clainanc/defendanc] is Che owner of che

[vessel/gear/crabpocsl, ADF&G Mo. | ].

On or abouc [ 19 1, officers of che Scace
of Alaska, Deparcnenc of Public Safecy, Division of Fish
and-Wildlife pfoceccion, (hereinafrer F&WP) observed
[describe violacion, locacion, scorage depch], a violacion

of 5 AAC [ ] and AS 16.05.920.

3. On or abouc [ ,19 ], officers of che F&W?

seised Che (crab pocs/gear] referenced in paragraph 1 of
chi3 agreemenc [under auchoricy of a seizure warranc
issued on / under auchoricy of a warrancless

search under AS 16.05.180]. The (crab pocs/gear] are

presencly in che scacels cuscody ac [ 1.
Alaska.
4. For Che nucual convenience of che parcies co chis

agreemenc, che parcies desire Co release [crab pocs/gear,

ADF&G Mo.J Co Che care and cuscody of [ ]

(hereir.afcer "Cuscodian") upon che cenns and condicions of



10.

11.

chis agreement. This release agreemenc shall become

effective when signed by the parties.

Custodian shall meet all obligations on che (crab

pocs/gear], which include:

Lenders Total Monchlv Pavraenc Due Dace

Custjdian may not further encumber che (crab pocs/gear]

Custodian shall hold the State hamless for any damages or
obligations chat may occur after delivery to custodian

under this agreemenc.

The stipulated value of che [crab pocs/gear] ac che date

of seizure A , 19 7, is [ _ 1

Custodian shall post [with the court], at the cine this
agreement is executed, a (cash bond/ocher security] in the
amount cf S[ ] to protect che State's interests

during che period of release.

Upon a court judgment forfeiting che [crabpocs/gear] co
che State, cuscodian 3hall deliver the (crab pocs/gear] as
soon am possible, and in no event more chan 30 days after

forfeiture is ordered, to [ ], Alaska.

If che [crab pocs/gear] are*returned in substantially the
same condition as when released, so chac their value is
equal co or exceeds chac sec in paragraph 8 of this
agreemenc, che bond shall be exonerated. If the value of

Che [crab pocs/gear] ac Che time forfeicure is ordered is

-t-



less chan che anounc sec in paragraph 3 of chis agreemenc,
Che Scace may, ac ics opcion, recain che bond and any

interest as a substitution for che [crab pocs/gear].

Upon judgment [of acquical/denying forfeicure of
crabpocs/gear], che bond will be exonerated and Che [crab

pocs/gear] will be recurned co cuscodian.

Cuscodian shall keep, maintain, and preserve che
[crabpots/gearl in accordance wich all applicable laws,
regulacions, and ordinances, and generally accepced
fishing induscry scandards. The items shall be maintained

in as good a condicion as when seised.

Cuscodian shall keep che [crabpocs/gear] wichin che
( ] Judicial Discricc unless ochervise agreed by che

Scace.

This agreemenc is for che purpose of release of (crab
pocs/gear] only, and does noc conscicuce an admission of

liabilicy or wrongdoing by eicher parcy.

This agreemenc contains che encire agreemenc becween che
parcies, and ics Cerns are concractual and noc a mere

recical.

This agreemenc shall be construed under che laws of che

Scace of Alaska.

If cuscodian breaches Che cerms of"Chis agreemenc, che

cuscodian muse deliver che items co che Scace immediately:
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my failure @ deliver within ten cays after the breach of
any terns of Chis agreement will automatically forfeit che
bond to che Scace.

Dated: _ _
Assistant Discreet Attorney

Dated:
| Claimant/owner;j
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h&JSE COMMITTEE R#0ORT

Date referred: 1/19/87 FURTHER REFERRALS: judiciary
DATE * /I~ Z
The State Affairs Committee has considered HB 52

“An Act relating to motor vehicle forfeiture.”

RECOMMENDS:
[ 1 replace with [ ] the samg title
¢ 1 attached amendment(s) [ 1 a new title
0 pass

] do not pass

] no recommendation

] individual recommendations

] additional referral to the Committee
ADOPTS: (C 3 letter of intent

ATTACHES NEW FISCAL NoTE(s):

[ ] fiscal impact [ ] same as previous fiscal note
C("] zero fiscal note published
C ] zero with analysis [ ] same as previous zero fiscal

note published

SIGNING OTHER RECOMMENDATIONS:

/" Chairman®s signature



A laska State Legislature

Representative Niilo Koponen

Poach V 4th Avenue, Suite C
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 1907) 456-8161

POSITION PAPER

HB 52 "AN ACT RELATING TO MOTOR VEHICLE FORFEITURE."

Alaska ranks third highest per capita nationwide in
alcohol-related accident fatalities. After HB 6 was signed into
law in September 1983, the prosecution was given the option to
request the confiscation of a vehicle for second time DWI

offenders. In Fairbanks, only one person in three years has been
ordered to forfeit their car. Alaska statistics show that 1in
1985, there were 365 drunk driving accidents involving third time
offenders. During the first 11 months of 1986, this figure
increased to 412 drunk driving accidents. These alarming

statistics have led me to introduce this legislation.

The purpose of HB 52 is to strengthen the legislative intent of
AH 28.35.036 by stating that "..._.the state shall [may] move the
court to order the forfeiture of the motor vehicle..." The
primary intent of HB 52 1is to limit drunk driving fatalities.
This legislation may also act as as a deterrent by convincing
first time DWI offenders that they will no longer have a vehicle
in their possession if they are convicted of a second time DWI
offense.

It is important to realize that under AS 28.35.037 (Remission of
Forfeitures) an offender can go to court in order to retrieve his
or her car, thereby protecting and third party interests in the
motor vehicle. The offender must follow the guidelines within
statute and present relevant arguments to the judge.

Sec. 28.35.037(c) states that if the person satisfies these
requirements, the court shall order that the motor vehicle and
title be released.

It is routine practice of Alaska game wardens M z0 immediately
confiscate cars, trucks and guns when a hunting violation 1is
charged, prior to completion of the violator®s due process
proceedings. It is my feeling that the protection of human 1life
should be considered at least as important in stare law as a
hunting or parking violation.

<=§2> -
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MOTHERS AGAINST DRUNK DRIVERS
Fairbanks Northern Lights Chapter

P.O. Box 1167
Fairbanks, Alaska 99707-1167
(907) 4560964

FORFEITURE OF VEHICLE
OBJECTIVE

It is no secret that the effects of Driving While intoxicate (DWI),
are a major health problem. Once again 1985 statistics compiled by incivid-
ual state departments of highway, Alaska has ranked third nationwide for
the highest rate per capita of alcohol-related crash fatalities (see at-
tached). Death, injury, and trauma occur to the victims and victim families
of DN crashes. Economically this problem is costing our communities mil-
lions annually in lost ./aces, court costs, unrecoverable medical charges,
higher insurance rates, and other related expenses.

Mothers Against Drunk Driving (MADD), is an organization whose primary
goal is to reduce the numberof deaths and injuries resulting from DN
crashes through our educational, legislative and Victim Assistance programs.

In the past three years,we have asked you, ourlegislators, tc in-
crease the penalties for DW, andrefusal tosubmit to a breath test, to
raise the drinking age to 21,to :prohibit Happy Hour sales, toinstitute
mandatory driver insurance, and to allow for vehicle confiscation for second
time DWW offenders, and other related legislation.

We are once again faced with making a request that you consider amend-
ing AS 28.35.035 Forfeiture of Motor Vehicle.

It has been our observation since the passage of H3-5 which was signec
into law in September of 1983 by then Governor Sheffield, that our district
attorneys and juagas have been -'ailing to exercise their option to :onfis-
cate a vehicle -or a second offender for DW. To cate, our district at-
tornev's office ir Fairbanks (Fourth Judicial District,, have seen
to exercise their option to confiscate a vehicle "or a second m'-moer
DwI. io cate our district attorney': -ica -ecorts that they
confiscatsG one *i) vehicle,

tie no not eei mat ire i
/ears serves is a sessceni e-
tr.e tuoiic®"s attention, .e :I-n mee™

conduct. In "act, =< rave seen i

eal®_.ea and injured in me Fairbanks J, ;tur jorcuun
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MOTHERS AGAINST DRUNK DRIVERS
Fairbanks Northern Lights Chapter

P.O. Box 1167
Fa /banks, Alaska 99707-1167
(907) 456-3964

FORFEITURE OG- VEHICLE
OBJECTIVE
page 2

In 1985 S33sa”f££3r:BE) FNB residents were killed in alconci-related
crashes, one bay was killed Outside and two UAF students (brother and sister)
were Killed outside of Wsasilia. In 1986 fifteen (15) FNSB residents were
killed in alcohol-related erases, two were killed in California. Five of
the inpaired drivers responsible for deaths in 1985 had prior DM convic-
tions and one was driving with an illegally obtained license at the tine he
killed a young woman on Farmers Loop Read.

We are told that the reason thedistrict attorney's office in rairbanks
has notrequested confiscation of a vehicle isbecause that most defendants
do not have clear title to the vehicle, or that the vehicle is of such poor
guality that it would not be cost effective to impound and then later auc-
tion older model cars. We feel the philosophy of confiscation as a deter-
rent to others is being overlooked here.

We do not feel that these are sufficientreasons to fail to exercise
the option under H3-6, particularly when there is a risk of further human
lives being lost! 3oth the Fairbanks Police Department and the .Alaska
State Troopers have higher arrest statistics the oast two years for indi-
viduals Driving With Suspended Operators Licnese (DWSOL). This :s cue in
part to the fact that cur community is painfully aware tlrt com 'aw en-
forcements agencies have experienced labor cutbacks that translates into
fewer officerson the road at any given time. In other words like everyone
else DN offenders recognize that their chances -or being stepped -=ve :een
minimized. The magnitude of this orooiem demands that the DWN ;f-mcer :e

refused further access to iris or ner /enicle to ensure that mrcre™ ,:..es
and injuries are not caused cy their continuing to drive vithcut : .icen.se.
It is admirable mat me mdgas -iv-n ¢« m-nce m me ¢ . r

. ! 1 .
to confiscate, ov che emage ~yr csirc red m me mrceeno m -l .*.13..17.
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P.O. Box 1167
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FORFEITURE CF VEHICLE
OBJECTIVE
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tect the public. Under the circumstances we would ask that the wore "mayl
be changed to 'shalll in AS 23.35.032(a), to ensure that first time DN
offenders realize that if convicted for a second offense they will no longer
have a vehicle in their possession with which to jeopardize human loss of
life and limb.

To counter the argument of "clear title" we refer you to AS 23.35.027
Renission of Forfeitures which specifically addresses lienholders rights.

Additionally we feel sure that once the public is notifies the
amendment to this law, credit companies will request that potential cred-
itors who already have a DN conviction to increase mandatory SR22 premiums
to cover possible forfeiture of vehicles.

To counter the argument of immediate confiscation of vehicles used in
the commission of a crime i.e., DWI/refusal to submit to a breath test, we
remind you of the routine practice of Alaska Gare Wardens in their authority
to immediately confiscate not only cars and trucks, but guns, planes, shcw-
machines, etc., when a hunting violation'is charged, prior to due orocess
being completed. We are secure that the precedent set there should certain-
ly extend to the protection of human lives, as cpccsed to animal life!

In anticipation of the argument that the impaired driver may not be
arrested while driving his/her om registered vehicle, consider this ::tion.
Upon the first conviction for DWI/Refusal, and upon tomoietion :f other
requirements made by the court for the return of the offenders license <
would suggest color-coded driver's licenses to indicate to car rental agen-
cies, employers, or others who might "lean" /enicles to inform snc tr'otecc
them from possible forfeiture. Remembering that a lienr.oider must, \zz0r2-
i.nc to AS 28.35.027, prove that "the tetitioner did "it -mow o* \r.e -eas.cr-

iule CauSc CO wuciieve Ciidt Ilu .vOUid vic'l) Cue -.0 ti iSai.fi *n |
Obviously insurers wouic want to inrcr-' clients ™ :0ss:ci- - c.e'-.?
snouic the insured loan a tar to individual iritr :: ... - o

license. T %
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FORFEITURE OF VEHICLE

REQUESTS
page 4

1st CONVICTION DWI/REFUSAL

In addition to administrative and court Grdered requirements now in place,
impound the vehicle until the individual purchases special risk policy
(SR22), incorporating lainholders protection from forfeiture for possible
future offenses. Insurance must be "term" that cannot be cancelled by
vehicle owner. Jf_ insurance expires for non-payment, or a refund is re-
guested thereby cancelling the policy, the insurance company is required to
inform the State Division of Motor Vehicles within 24 hours.

Upon completion of all requirements to reinstate the drivers license the
DW be required to color-code,-or otherwise plainly note, the DM conviction

visibly on the license.

Accompanying costs to above proc :dure i.e., impoundment fees, -iling fees,
record search fees.be paid by the applicant.

2nd CONVICTION DW/REFUSAL

Vehicle used in the commission of the crime DWI/Refusal be confiscated by
the state and disposed of at public auction. Proceeds to be returned to
the General Fund or designated for compensation to victims of drunk driving.
(It might be noted that an increased fleet of cars available to auction are
a great resource for non-profit groups who typically might have manpower
and in-kind contributions to repair damaged cars at little or no cost, tr.en
use them as a raffle item).

Ninety (SO) days prior to the effective date of chis legislate:: cupllc

notification is given to the public informing all ;f the rami-;.scions
the act.

Attacnments:

1985 Aiconol-Related Traf-ic Fatalities - USA

AS 28.35.037

Effect of Bankruptcy o. DNl -udcmer.cs
/



