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As these cases show, the proximity approach docs not consider
the dangerousncss of the.'defendant but only how ciose h.e came to
.corripletLng .the particular crime. A person carrying a bomb into a.
public building with.the intent to set-it off is plainly very dangerous to
the community evejt if by chance lie is apprehended before lighting
the fuse. The confidence trickster whose scheme is detected before
the victim is ready to hand over the money is probably a professional
thief. A doctrine that leads to the acquittal of such persons is justifia-
ble only if one views the criminal.law to be dominated by the goals of
retribution and deterrence. Tire community’s desire for punishment is
.weaker when the potential criminal does not succeed, or nearly sue-,
ceed, in completing .his critne and inflicting harm upon an- identifiable'
victim. Punishment for-attempts is also'relatively, unimportant in de-
terring crime, because the would-be criminal ordinarily expects to suc-
ceed and is deterred, if at all, by the punishment for success.

Although retribution and deterrence-arc by no means eirrelevant
to modern criminal-law,'today .we tend to emphasize, the. restraint'or
. rehabilitation of dangerous-individuals. We see the primary task, of
law enforcement as the identification and .isolation or supervision of
those persons who are likely to offend repeatedly unless rehabilitated
or at least safely locked away. With this change in emphasis have
come discretionary and indeterminate sentences, probation and parole
systems, rehabilitative prison programs and a wider law of attempts.@
The law is conservative enough not to discarcMhe old rules every-
where, but modern statutory reform proposals such as the Model Penal
Codij have increasingly taken the view that the crucial issue is the
clarity and strength of the defendant’s criminal purpose rather than the
proximity of his actions to the completed crime.

defended on Ihe theory of voluntary abandonment of an attempt which would otherwise
be punishable. Because the case was submitted to the trial jud?e on the transcript of
the preliminary examination, together with tesﬂmonY by "he defendant, the record did
not explicitly “establish that the_ scheme was thwarted” by the wife’s intervention, al-
though ‘it did show that the victim left the bank with his' wife and the assistant man-
ager to find the defendant had vanished. The appellate court thought it possible that
the defendant had left for some reason other than suspicion that InS scheme had been
discovered/ California, however, probably docs not recognize a defense of .voluntary
abandonment of- art' aftempt .that has gorre beyond mere™ preparation; * see People. V.
Staples,'s cal. App._3d 61, 85'cal. P.plr 589 (1970); t/. W, LaFave & 'A Scott. Cuim-
iwxu.gLZaw §6Ii) at450.n.| |i4(1972). V ; ;l ;l : It " t! n i gt
. So'long as the law was purely, (Ictclrept or retributive in its aim, this .
circumscri tPo,n of the 0 enselo.ofe gﬂgmpt g)y the . rﬁxmt _doetrine wa?
erBaPs Justified.. At the p[)%sent d?g 1 8ourt ave {de owe[)s. 0
Bro a|?n,- there 'ﬁ much to atlg r a broader measyre-of responsioility’. mm
. .The rational course WoulﬂS to catch inten megno enders as soon as
ossible, and set about cunng them of Incir evil tendencies: not Ieave theni
lone on the ground that theil"acis are mere preparation.
d. williams, QuMINAL Law: The Glneu.u. Part 3 203, at (2 t;2d cd. 1961).
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Pursued to its logical conclusion, the modern.approach would per-
mit the conviction of anyone shown to have-had a.firm intention to
commit a-crime,- whether of not he Had taken'any steps towards its
commission..'The limiting factor™ however, is our reluctance to put so
much trust in either the omniscience or the benevolence of those who
administer the law. It is difficult to determine what someone intends
to do before he does it, or at least prepares to do it. Even when an in-
dividual has plainly said what he intends to do, there remains the
question of how serious or definite his intent is. Many of us at some
time, contemplate .or even talk-about, committing a crime without ever
doing anything to/carry out the.design.'- Blit if we refrain from crimi-

. mil-conduct (including 'conduct/.That encourages. oth<Is to .commit

crime), we are not'dangerous, and the'deterrent purposes of the-crimi-
nal law are fully satisfied.

For this reason the modern codes retain the requirement that a
defendant go beyond merely planning or contemplating a crime before
he can- be convicted of an attempt.03 He .must engage in conduct that
is a sufficiently; substantial step towards completion of' the crime-tp
indicate his firm criminal intent, and.to identify him as a dangerous
individual who would probably have gone on to complete the crime if
his design had not be n frustrated. Thus, although the modem formu-
lations of attempt law retain conduct as an element of attempt, they
relegate it to a lesser, evidentiary role: the defendant’s actions must
confirm his intent to commit a criminal act. For instance, the Model
Penal Code imposes liability for attempt on anyone wh'oj acting with
the culpability required by the definition of a particular crime, pur-
posely commits a “substantial step in a course of conduct planned to
culminate in his commission of the crime.”0l The crucial term *“sub-
stantial step” is defined only negatively: a step is not substantial “un-
less it is strongiy corroborative of the actor's criminal purpose.”06 The

93. Sec Model Penal Code s 5.01, Comment at 26, '17-49 (Tent. Draft No. 10,

1960
34 A erson IS gun ey ¢f an attem t to commit a cnme if, actmg with the
k|nd anilit Sy rwise required forcomrwssmng the crime, h
N fu ely encages in corheugew ich woul consmute the crime if

f

the a glrcu Stances were ’levest em to eP
3 en causmgvap rt|cu ar result- IS a- element 0 @e crime, docs o
gse of causmﬁ or |lic eI|e at It WI|

omits to do anythi
Hbut

causes chresu itout furt erco ucfon 1S F\
-purposely doc's-or pmits-{o Jlo” anytfing” which,-under the-circum-

stances & he beheves them to be, Is an act’or" omission consfituting a sub-
stnittial step in a course of conduct planned to culminate in his commlssmn

M.odoefl ﬂfvee%grln Code ?501() ﬁProposed JOfficial Draft, 1962) .(emphasis .added).
95. Con uct Il not be held to constitute a substant|a| srep under-Subsec-

tion IS, Section unless Jt is_strongly.corroboyatiye of the acm
?nmwgz) Ejruose Vathout ne(%anvm hhe sugﬁymenc ot er cont?m A
ollowmg, It strongly corroboraive 0 the actor's crl |na| purpose, shall not
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Code also provides a. list of recurring types of preparatdry conduct
.that the trier of fact may-find to be a substantial step “if strongly cor-
robative of-.thc.'actor’s' criminal purpose.” .These include iyjng in wait
for-the contemplated victim, reconnoitering the .place'contemplated for
cornmission of the crime, possession of materials designed for use in
the crime, and soliciting an innocent agent to commit the crime.%
Although the Code does not make the point explicitly, one is led to the
conclusion that any form of preparatory conduct is a “substantial step”
if it adequately confirms, the existence of the actor’s criminal purpose.
Proximity to success is.no longer the crucial issue." The possibility that

..the actdr'might, change his. mind’and not complete the crime is dealt .

Swithin an affirmative defense of renuncntipn,n 5

Against the background of a law of attempt dominated by the
proximity approach, an independent inchoate crime of conspiracy.made
scnsc.  Although the defendants in the New York, and California eases
described previously could not be convicted under traditional attempt
law, they couldieach have been convicted sof conspiracy because they

beheI |nsuff|0|entasamatterof Iavry ' , N
of th ”mgmg In'wait, searching for or following the contemplated victim

enH|cm g or seekmg t? entice the contemplated victim of the crime
to go to the place contemp Lat d for its commlfsmn
(p reconnoitering ‘the place contemplated for the commission of the

wful entry of a structure, ve icle or enclosure in which it is
contegnﬁlateg% at the cn}/ne w?l f)e committed:

SSESSIoN o aterjals o be e ]O,YEd |r] the comm13ﬁ|on of the
crime hare s e designed for suc use or which camserve
no layyful :)u 0Se te ctor ndeF e circumstances;
e55|?n collection or tabrication (r materials to be emplo jed in
the ¢ 55|0n 0 P]we crime,. at or pear the p fe contemplated for it coP1
* Mission, ¥vcm SUe npossessmn collection or fabrication’ serves no lawful
purposio tec%%torgndenrngceeﬁltrcgrré%taqge% agfc in conduct constitutirg an
clem H of t%e cn . "0 g
MonnL Penal Code § 5 01(2) (Proposed Official Draft, 1962).

97 When ctors onduct_ would, otherwise. constityte an attempt under
ﬁgbs ctio J] %&?; T(OE ? V\fns Section, It is an aWrmatwe S Té?]se tﬁat
ndon t 10 comm|t the crime or otherwise prevente |ts
commission, Fnﬂer cwcums ances mann‘estmg a Cﬁf Iete anrij Hnta¥
uncia'ion. of his crimina {nBose establishment 0 eense
ocs.nct, owever,, ficct the” liabl yof an accomphce who d| not join in'
nucha on ento reve %n
t|n the_ meanin this Article, renunciation, of criminal- Urpose is -
ot vo untar If'It I t|vate in whole or In part, by cireunisiiuces, not
Present or a aren t e Inception of the. acﬁor course of .conauct whic
J}ﬂease tn ro a of detec on of a ehension or_which. make  mare
|c&1|t te ccom |s ment o cr|m| urPose RenunCIat|?n IS riot
mcomplete 17-it IS motivate eC|S|on to stpone  the criminal” conduct
Hntn a'more advanta eous time or tb transfer the ciminal effort to another
ut similar objective Ot victim.
Model penar COIN: § 5.01(4) (Proposed Off|0|a| Diaft, 199)
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vepcratory conduct- worked with confederates and performed an “overt act-’ in furtherance
tep it St_rong_ly cor .of the criminal design.08 Each’of-these defendants,.however, could,
Aclude lying in.wait also be convicted of attempt under die. Model-Penal' Code or' proposed
lcaontemplated f(ar Federal Criminal Code attempt sections. These sections are also ade-
de5|gtted for Pse n quate to reach the leader of organized crime who hires a professional
omn.it the crime.9 killer to murder the government’s chief witness in an upcoming trial,
ly, one is led to the the example given in the Working Papers of the National Commission
a “substantial step . on Reform of Federal Criminal Laws to justify the need for an inde-
s criminal purpose; pendent inchoate crime of conspiracy.00 If any dQubt remains, a pro-
-The possibility that vision-could simply be-added which includes agreement -with another
the crime is"-dealt ' person-to-‘commit, a. crime, among -the. enumerated-types of conduct

which the trier of fact may find to be: a'substantial step'if strongly cor-
dominated by the roborative of the actor’s criminal purpose.100 ’
of conspiracy made Under the conspiracy sections of the Model Penal Code and pro-
ad California cases posed Federal Criminal Code, however,.the act of agreement is the
traditional attempt forbidden conduct whet! er of not it strongly, corroborates the. existence
iracy because they-; of a .criminal purpose. In justifying this per se rule, the Model Penal

Code commentary'relied heavily on the argument,’quoted previously, e
- that the act of agreeing is so decisive and concrete a step towards the
ntemplatcd victim L . .
commission of a crime that it ought always to be regarded as a “sub-
Atim of the crime stantial step.”10l ~ Whether this point is sens: or nonsense depends
upon how restrictivcly one defines the term “agreement.” Hiring a

ommission of the
professional killer to commit murder is an agreement, and surely few

ire in whieh it s would doubt that it is a substantial step toward accomplishing the kill-
ommission of the ing. But the language of the conspiracy sections of both the Model
r which can serve Penal Code arid proposed Federal Criminal Code is broad enough to,
d be employed- in reach conduct far less dangerous or deserving of punishment than let-
::f:\?csfor:oitlacvf/):t_l' ting a contract for murder. As the Model Penal Code, commentary
concedes, one may be'liable for agreeing with another that he should

t constituting an commit a particular crime, although this agreement might be insuffi-'

98. see notes 90 & 91 supra and accompanying text. The defendant in Rex V.
Robinson acted alone and so could not have been convicted of conspiracy. [1915] 2 K.B.

n attempt under

ive defense tha at 342 43
- pfevfemedthit; 99. For exam le, sthose }h'rtt the .FBI leamed from co aI |n or ants
Tt voluntary - re* - - or through some of i~ Sources that “contract’ ge enh g
of Michl defofise. f organtzeﬁ %nme amtay hit" gtt)arttc %eperson,,p ﬁ1 e govern-
>did not join in : ntsc# W|tne55| trial. Wobld it really be wse to e con rac

| | Bustm\l/% moertlt\tlgtre actton u%ltntt)eota enattempt In t IS "ort o S|tuat|0n ..
_I-(I:—ili:T?SltE’i)hn;s:.SEn(lf | Workmy’ Papers ]t pm note 1 a.t 39 ,I s . . . ,
 conduct: which 100. Model "Penal Code also defines "solicitation” as a separate crime dIS
lien make more tinct from attempt although solicitation of an "innocent agent'l (¢?-. an vliot or in-
\neiation i< hot sane person) ‘is an a..empl. see Moder. Penar_coae 88 5.01.(2 § 512 (Proposed
onLeontel Official Draft 1962?]. Moder Penat Coce § 502, COMmeNt atSz-59 (Tent. Draft
No. 10, 1960).  Although this distinction is. analytically defensible, it seems to be

unnecessary. ,
101, see text accompanying note 30 supra.
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cient to establish complicity in the completed offense.Furthermore,
neither code would change the well-established rule that the agreement
may be tacit or.implied as well as express, .and that it may be proved
by circumstantial evidence.1B In short, the term .“agreement” may
connote anything from firm commitment to. engage in criminal activity
oneself to reluctant approval of a criminal plot to be carried out entirely
by others. To be sure, the Model Penal Code also requires that one
enter into the agreement with the purpose of promoting or facilitating the
crime,10' but the existence of that purpose need not be substantiated by
any conduct beyond the express or implied agreement and performance
income cases of. a single overt act by any party;to if.1'"5 This point.
«is of particular importance in conspiracy Oases involving political ac.tivity '
of agitation: Members-of radical societies indy .'be likely to; disCiiss'.or
even td. begin to plrfn criminal activitieslthate theyhavie no serious inten-
tion of carrying through.Inr’ o

In summary, insofar as conspiracy adds anything to the attempt
provisions of the reform codes under discussion, it adds only overly
broad criminal liability. Like its use-in every other area of the sub-
stantive criminal law, the use of an independent crime of conspiracy, to
punish inchoate crimes turns out to.-be iinnecessary  Yet the effect of
conspiracy is not limited to the substantive law. Conspiracy is unique'
among criminal offenses in that conspiracy law incorporates a number
of procedural rules that are of great consequence. What remains to be
considered is whether these rules are in themselves desirable, and if so,
how they might be reformulated if a legislature decided to abolish the
substantive law of conspiracy.

- 1.
The Procedural Law of Conspiracy

Conspiracy doctrines have important, procedural consequences in
four areas: joinder, venue, the statute of limitations, and the admission
of hearsay evidence. Because the Model Penal Code and the proposed

102, sec text accompanying noic S0 supra.

. See Final Report, supra NOe 7, at 8 1004 & Comment at 71-73; moder
Penai Code § 5,03, Comment at 116-17 (Tent. Draft No. 10, 1960).

104 see note 46 supra. . . ) .

105.  "No person may be convicted of conspiracy to commit @ crime, oilier than
a-felony of tire lirst or secoiul'degree, UNIESS an overt act in pursuance of sucH-con-
wspiracy is alleged.and proved'io have been done by'him Or >y a person with whom he
cpnsggeg." Modet PenarCode § 5.05(5.) (Proposed Official. .Draft, 1962) (empha-
sis added). . ’ : '

106, )For instance, the seven antiwar defendants in the Harrisburg conspiracy case
wer.c charged with consp|r|nP'to'k|dnap. Henry K|ssmg%er on the basis of evidence that
they bad discussed, such, a-plan among themselves without_committing any oU-t acts
quc; indicated a firm Intent to carry it but. see N.Y. Times, Apr. 6, 1972, at-1.
col. 2. . - L
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Federal Criminal Code are substantive codes,, they do not deal syste-
matically- with the.procedural side of conspiracy. On the other hand,
the drafters.of both codes acknowledged that the procedural, doctrines,
are extremely important, and that they are directly, related to the sub-
stantive definition of conspiracy.107 Accordingly., both codes contain
carefully drafted subsections governing the scope and duration of con-
spiratorial relationships. The proposed Fede.al Criminal Code, for
example, provides:
If a person knows or could reasonably expect that one with whom
he agrees to enter,-into , . . [a conspiratorial relationship] has agreed .
or will agfee wrih-one:or. more other'persons to enter.into a relation'-'
. ship having as its objective or objectives-engaging in or .causing the m
performance of such conduct of other reasonably related conduct,
he shall be deemed to'have entered into the same relatioaship with '
such person or persons.*(3
In other words,-, one may join a large conspiracy without meeting or
knowing more than.one of its members and be. deemed to snare the ob-'
jectives of Jthe entire group'.. .Another subsection-states that a conspir-

.’acy cntinu'es’until its objectives are 7acc0mpllshed frustrated, or aban-

doned.” 100

From the viewpoint of the substantive law, the duration and scope
of a conspiratorial relationship are not of great significance. It is, of
course, true that under existing federal law and under the most current
version of the proposed Federal Criminal Code, each member of a
conspiracy is liable for the foreseeable crimes committed by cvety other
member of the conspiracy in furtherance of the common purpose,110
so that enlarging tlie scope or duration of the conspiracy theoretically
enlarges the extent of liability. But only a very unimaginative judge
would actually fix the.length of a prison term upon so abstract a basis,
and in any case, these subsections were originally drafted by a com-

107. sec Model Penal Code § 503, Comment at 98 (Tent. Draft No. 10,
19608‘81 Working Papers, supra note 1 at ssI-82. 395-400.
Commlttee Print, supra NOIe 7, a § I-2A5(e). compare Model Penal
Code 503 (Proposed Official Draft, 1962):
erson enilty of conspiracy ... . knows that a Person with whom he con-

s |re to commit a.crime has co wed with, anothey per ﬂr persons to,
comm|t thﬁ e crime e(|s V\%UM conspirin Wlt sucihot er person or"
. Bgrsons whether or n.ot he kno r|dent|t to omm|tsu crime.
Committee. Prlnt,, supra note. 7 . 'The committee -Print
om|ts from this subsection a-sentence proposed by the Comm|SS|on which defined the .
"objectives” of a cons liraey as mcluqu ‘escapé from'the scene of the'crime, 'dis-
tribution of booty, and measures, other than silence, for cotjeCaJm? the crime or ob-
structing justice in' relation'to it." « I1-i.val-DitAt-r, supra note 7, at § 1004(3). The'

"Model Penal Code provides that a Conspiracy terminates "When the crime or crimes ¢

which arc its object arc committed or_the agreement fitat the |y be committed is-
raft. 1962).

110. see notes 34 & 37 supra and accompanying text.
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mission which proposed to abolish the conspiracy-complicity rule.111
. Issues of scope and duration arc of practical significance only as they
affect the resolution of procedural questions. The importance of a
preliminary finding that several defendants are-.members- of the same
conspiracy rather than different ones is that it enables the piosecution
to join them for trial and to use the statements of each against all
the others.

In including provisions regarding scope and duration, and in
drafting them with such careful attention, the drafters of both the
Model Penal Code and the proposed Federal Criminal Co.de evidently
assumed that the substantive definition of conspiracy would continue to.
; govern ..'the.procedural issues. This'assumption-Is'regrettable™ because
conspiracy concepts have bad as unfortunate-an effect upon -procedure
as upon substance,- and for essentially the same reason. Reference to
conspiracy tends to lead courts to decide the propriety of joinder and
venue, the application of the statute of limitations, and the admissi-
bility of hearsay evidence by invoking a single abstract concept rather:
than by. considering the separate interests and policies involved in each
‘question. . rr

A. Conspiracyand Joinder

Possibly the most important procedural issue affected by conspir-
acy doctrine is the joinder of defendants for trial. Although some
states grant defendants a right to separate trials upon demand,112 most
states and the federal government do not.?13""'Rule S of the Federal
Rules of Criminal Procedure contains the federal standards for joinder
ofijoffenses and offenders. -Rule 8(a), governing joinder of offenses,
provides that two or more offenses charged against a single defendant
may be tried together if they are “of-the same or similar character’ or
if they are “based on the same act or transaction or on two or more
acts or transactions connected together or constituting parts of a com-
mon scheme or plan.” Rule 8(b) allows two or more defendants
to be joined for trial when they are charged with participating in
“the same act or transaction or in the same series of acts or transac-
tions constituting an offense or offenses.” Even.when joinder is
proper under Rule 8. however, the trial court may order a severance
under Rule 14'\1if it concludes that justice so requites: .

111. .See note. 36 supra and accompanying text. -

112, See Note, Joint uhd Simple Trials Under Rules S and 14 of. the Federal
Rules of Criudnal Procedure, 74 Yale'l,.J. 553, 563 n.50 (1965).

Sec American R\r SSOC;ation Project on Minimum Standards for Crim-

inal Justice, Standards Uelatinu to Joinder And Severance 13'14 (1968) [herem'l

afte&czllted r]}s_ADA stantcﬁafdsaf Lot - t‘; udiced by a o
. |f i}, appears that a defendant or the government IS prejudiced by a join-
er 0! oﬁe spes or 0? defend%n?sqn an md?ctment or mfo?mjanon, oryby guc
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iracy-complicity srule.1” The language of Rule 8 seems to raise more questions than it an-
iguificance only as they. swers, and the -note of the Advisory Committee which drafted it con-
The importance of a tributes very little to'its understanding.115 Subsequent case law has

members of the same made clear, as the Advisory Committee did not that the two sub-

enables the prosecution divisions are mutually exclusive. Subdivision (a) controls only joinder
its of each against all of two or more charges against a single defendant; the permissibility of
joining one or more charges against multiple defendants is governed

and duration, and in only by subdivision (b).llu The importance of this distinction is that
mdrafters of-'both the charges involving; separate defendants may not be joined simply be-
riroinal Code evidently' cause they [are.“of the same or.similarcharacter” for pirrposes'of sub-
racy would continue to : division' (a).m If. A commits one robbery .with- B arid .idso- a separate
is regrettable, because' robbery with C, B and C may not be tried together merely because
effect upon procedure both offenses are of the same character and involve a comrrtcu defend-
reason. Reference to ant. On the other-hand, despite differences in language the courts
opriety of joinder and have generally held that the two subdivisions are otherwise parallel.
ons, and the aJmissi- ' The prosecution may join defendants charged with different criminal
ibsttact concept rather, acts or transactions if those acts were parts of a common- scheme or.
licies involved in each.’ plan. Ini. other words, separate crimes- are “in.the same .series' of acts

or transactions” under subdivision (bj if ail were committed in fur-
therance of a common scheme. In the example given in the preceding
paragraph, A, B and C may be tried together if both robberies were

e affected by conspir- committed in furtherance of a scheme common to all three defend-
rial.  Although some ants.118 i
:plon 8der?atrr:d,]|_;12dmoslt Because the existence of a common scheme is also the basis of a
ute q Od fe _e_ edra charge of;conspiracy, the law of joinder of defendants is, to a large ex-
st[ar_l ards tor joinder tent, the law of conspiracy.113 The prosecution can usually join defend-
| joinder of offenses,
ist a single defendant
ISt a sing . joindcr for trial together, the. court m(?g order an election or separate trial
similar character” or of counts, grant a severance of defendants or provide whatever oOther relief
n or on two or more T justice re u[|1res
: _ Crim_
uting parts of a comn 115, The note says oniy that Rule 8 is substantially a restatement of existing law.
er more defendants The note is reprinted”in MOOIe'S Federal Practice WItfi the comm:ni that “[the”terse
with participating in note of the gALdF\ensory Committee has not cfonéné)zute(g 8mZUCh to clanf}/mg the Rule.
's of acts or transac- . Moore . O pes, Federal Practice d
- . 11 Sec ].C W right, Federal Practice and Procedure§ 144 9)
ren when joinder is e . 117 /.
ay order a severance " 118. One P053|b|| ty would he t(f read"scries” ih Rvile 8 b) nsif |t meant the ¢
real . k|nd offrelation mgire s ecirical ?/ described In RHIe 8(1 Thus if ?8t were
art of & common ‘scheme Dr zTn or .connected-togetter, they. co -, o,
ariicd as a Series. Such are éWou not (% nsistent with.the resulta
eached .In the cases.. . Thus 0| r1s. permitted of .a (ﬁ)nsgwacy eount an
*and Il cf the Federal su stantive counts ansmg 0 conspiracy, |nce conspir-
). YL rovl es a commPn link, emon rate ﬁstence of a common
um Srwr.MtDs ror> Crim. eme or A clam o cons Irac (JS hot essent| to joinder, however,
the acts i vo ved ar.- otherwise connected together.

cp. 13-14 (1968) [hcrcin-
Id. at 322 23 (foolnofes omitted).
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ants for trial only when it charges or could have charged a common
conspiracy. The formation of the conspiracy is itself a "single transac-
tion” within the meaning of Rule;8(b), and subsequent, crimes-com-
mitted to further it are within “the same series of acts or transactions
constituting a crime.” The Standards Relating io Joinder and Sever-
ance proposed by the American Bar'Association Project'on Minimum
Standards for Criminal Justicel-" would make the connection between
joinder and conspiracy more explicit. Under the Ards. two or
more defendants may be joined “when each of the defendants is
charged with conspiracy ad some of the defendants are also charged
with* one or.more offenses-, alleged to be ih furtherance of the- con-
spiracy.”1.1 The -attached' commentary, observes .that .-this; provision
restates existing fedora} IThwPr2 V-

The Standards also, pro.ide, consistent with existing case law, that
the prosecutor need hot prove the conspiracy alleged as the basis for
joinder. If he fails to produce any evidence of a common, plan, the
conspiracy charge must of course be dismissed, but the defendants arc
not entitled to separate trials on the remaining counts unless the court
decides that,'their guilt or innocence' cannot-otherwise be fairly deter-
mined.1-1 The purpose of this rule is to promote efficiency, because
granting severances after the close of the prosecution's case would re-
quire that the entire case be retried. This rule, however, may also en-
courage a prosecutor to assert the most farfetched or even unfounded
theories of conspiracy, comforted by the knowledge that the burden
for any misjudgment will probably fall upon the defendants. There is
even authority to the effect that, if a retrial becomes necessary on the
substantive counts after the conspiracy charge has failed) the defend-
ants can be subjected to a joint retrial even though the original basis
for joinder has evaporated.12l .

Most cases in which joinder by conspiracy is disputed reflect a
variation or combination of two familiar models, the “wheel” and the
“chain.” In a wheel conspiracy, various defendants accused of indi-
vidual criminal transactions are linked together by the fact that one
defendant or one group of defendants participated in every transac-
tion. For graphic purposes, the defendant or defendants implicated in
every charge are described as the hub of the wheel and those charged

analysis of .the corwracy -offense thls -|s necessanly s0* S-J. Moor- i R. Cuts,
Federal Practice at831 (2d-cd. 1972).. |

o 120, see riotc 113 sit ‘ ' om
121. AHA Standards supra note 113 S 12(10 al 13
122 hi. S 12(b) Comment at 15
123 1d. S24 at 43, & Comment at- 44-{>, aJoplin- ‘the rule of Schaffer v.

Unied. Stles, %2 uS st (1960). *
Application of Goltcsman. 332 1-2J 975" (2d Cir. 1964) United States

124,
V. Grancllop '65-F.2J 990, 994-95 (2d Cir. 1960). ccrl. 30 U.S. 1019 (1967).

m
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with individual crimes as the spokes. ¢ The United States Supreme

Court discovered such a wheel in unusually pure form in Kotteakos.v.
United-Sfa(es.v~\ There, a number of-persons were convicted .of con-

; spiring together to obtain loans from-the-Federal Housing .Authority -

by means of applications that fraudulently misrepresented the uses to
which the borrowed money would be put. The evidence showed eight
distinct loan transactions, each involving defendants who had no con-
nection with the other loans. The only connecting element was that
all the loans were obtained through, the services of a single broker,
~Simon; B. ,wn,-who pleaded guilty ,and. testified against all the others.
Although the.trial court ,thought [that.the participation of'Brown- in
every -transaction established a single' cbnspiracy ampng'all- the .defend-
ants, the .Government conceded in-the. Supreme ."Court' that .this'fact;

alone could not.convert separate conspiracies to obtain particular.

loans into a general conspiracy to obtain all the loans.2”1 It argued

only that the defendants were not prejudiced bv being tried and con-
victed on the wrong charge, since the evidence so plainly proved that
they were guilty .df conspiracy to obtain their-own individual loans.

The Supremo Court held that the charge of a. single, conspiracy
prejudiced the defendants because it forced-them into a joint trial, and
because at that trial the jury was instructed that it.could consider the
entire mass of evidence against every defendant, as it properly could
have if there actually had been a single conspiracy.12r The Court did
not say what evidence the prosecution would have had to produce to
provide a “rim” to bind the spokes of the wheel together into a single
conspiracy, although it indicated that mere knowledge that the hub de-
fendant was doing similar criminal business with others was not suffi-
cientil8 Subsequently, in Blumenthal v. United States,1-* the Court

" 125 328 US. 750 (1946).

126. 14 at 755-56.
127, Although the Court found that the m|5{0|nder caused by the unfounded con-

spiracy charge W%S not harmless error on the facts before it, it did not hold that such
misjoinder 5 alwa s harmful.  see id. at 77116, The leading treatises arque that
misjoinder under Rule s (as distinguished from failure to order a discretionary sever-
ance where gomder is initially proper) should result in automatic reversal of an Sezn9

sumg conV|c i0nS. 1 C. wright, Federal Practice and Pr ocedure § 144 at 3
M oore . Cipes, Federal Practice 806 & ed 1972) Dm
(Friendly. J.): .

s(ee Umted Sialesv Grancllo, 367 2 590, 995 (2d Cir. 1966)
- We. see no jcason why the undoubted trut that agpeal .claiming mis
é e Stict Sense, véfwereas

Bnmder updrRuA SCP raises.a uesg aw Inf
rfgu enia []scvcranc ider Rule '14.n rm TaISes.on ry ope
use o scretion,.s amess error 1uje,,..

ould carry exemption' from the
FR Cr a & a Coro| %r
128 The wit aPprovaI the statement of the court of- appeals tl. it
“ftjhieves who d|spose of theu toot to a.single receiver—a single «fence'—do not b

quote
that fact alone become confederates: thcym X but it takes more tha knowledge that

he is a ‘fence-’ to make them such." 338 U.S
120, 33 US. 539 (1947). Mr. Justice Rutledge was the. author of the majority
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found a single conspiracy to sell whiskey at unlawful prices in a case
involving two salesmen, the distributing company that supplied them,
and an unknown person who supplied the whiskey to the distributor.
The.unifying factor, or'the rim of the wheel, was the single lot of whis-
key that all aided'in distributing." Although each salesman *“aided in
selling only his part.” he “knew the lot to be sold was larger and thus
that he was aiding in a larger plan.**3n The Court distinguished Kot-
teakos because in that case “each loan was an end in itself,” and, ex-
cept for the hub defendant Brown, “none aided in any way. by agree-
ment or otherwise, in procuring another's loan."13l The distinction is
unconvincing, because -neither of the .salesmen in Blumenthal assisted,
'.by agreement or otherwise, in.selling more than.his own part; There
was-"no"evidence ithat the’sales .by one.salesman'.iri.any way- facilitated
or encouraged the.s'ules of the Other.

Perhaps the result in Blumenthal can best be explained by classi-
fying the case as an example of the other principal model of an ex-
tended conspiracy, the “chain.” As the name.indicates, a chain con-
spiracy involves the chain of distribution of some commodity, such as
narcotic's, from-the initial, manufacture or smuggling to. the'ultimate
sconsumer. A.chain conspiracy is similar to a wheel conspiracy in that
the participants at opposite ends of the chain may not know o have
any dealings with each other, but the two are different in that the par-
ticipants in a chain conspiracy all deal with the same goods. A chain
may, and frequently docs, incorporate one or more subsidiary
wheels.133 Thus in United States v. Bruno,'™ tjie most famous chain
case, the conspiracy consisted of smugglers who brought narcotics into
New York, middlemen who purchased from the smugglers and resold
to rdiailers, and two groups of. retailers, one operating in New York

opinions in bOth Itliinicininil a0 Koitrukos.-

130. .ni ai 559.
131 1d. at 558, , L
132, The distinction between "chain” and "wheel" or “spoke" conspiracies is to
some drnrce arnﬁtmath ong & ion of an fleaal b "
As applied to the long term oper |on an |e usiness, the common
Ict Pg dd st nc“on be een ‘c g i Q ns Iracies ceag cimcure &
rom

uch as It clarifies. The chain meta h(frtl Iﬂ ee |ntt at sof a
ated ano her, I’OWE

arcot|cs conspira a% are inextricab \X/ r
r hoesar m| m n, ad rea|e eac

rour%; |neX i IS. ownIm o to ce 0 e others.
gosw émcture }en S to obscure tﬁe P a‘% the’m s at either end
oﬁw 0} nS|sto a. numher of persons w ﬁt may haye PO reason tq know

s ar erormmg a role Similar to [lteys—n oilier uo.Ids ‘the e v,
°tIVI ne I|n S of a chain onsp|racy may-have ‘elements”of the spake cob-' e

Uit Ses . Cojell 330 1. 23 30 (21 Ci. 164 (Friendly, LV eert. cenial,

1.0 910 (1965,
133 F.2d gﬂ, (2dCir. 1939) (per curiam), iev'd An other grounds', 308
US. 237 (1939) , ! ;
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awful prices in a case and the other in Texas.and Louisiana. Neither group of retailers dealt
y that supplied them, with the smugglers at the other end of the chain, or with the other
tcy to the distributor, group of retailers.. Although the opinion of the court does not men-
the single lot of ./nis- . tion it,-there.seem also to have been two independent groups of smug-
:h salesman “aided in glers, so;that there- was- a; two-spoke wheel at each end' of the chain.-
J was larger and thus The per curiam opinion in Bruno is not very authoritative as a prece-
urt distinguished Kot- dent,13L but subsequent cases have cited it as establishing that a chain
nd in itself,” and, ex- t of distribution of a single commodity constitutes a single conspiracy be-
n any way, by agree- " cause cacli member of the chain, however limited his own purposes,
The distinction is I contributes to the profitability of the entire venture.13%
.Blumenthal assi:!?".. . Further discussion of the varieties of chains and wheels and the
his own .part, \ There . means' of’distinguishing one from, the other is unnecessary because the
n-any wav facilitated'-’ 'weakness;of thcse -cases -lies not- in. tfioir details but. in their; start-
- ing point.-: It is .Wrong to refer questions of joinder,to the’law of con-
: explained by classi- spiracy because doing'so leads to both bad substantive law and bad
ipal model of an ex- procedural law. The implied substantive consequences of cases such
dicatcs, a chain con- as Kottcakos and Bruno are plainly absurd. Finding eight conspiracies
commodity, such as. rather than one in Kottcakos meant, in theory, that the hub defendant
jling to..the ultimate was guilty of conspiring eight times father than once, although the de-
eel conspiracy, in that .. | cision turned entirely upon the;prejudice of.a mass trial ah'dnpt on the
ty not know or have T appropriate penalty for that defendant.- One-result of allowi: joinder,
erent in that the par- { in Bruno was that each defendant became liable for all the crimes of
ime goods. A chain his codcfendants which furthered the distribution of the commodity.
or more subsidiary Even if these theoretical absurdities may not significantly affect the sen-
e most famous chain tencing process, they indicate the desirability of separating the resolu-
rought narcotics into tion of procedural questions from the determination oLthe scope of
mmugglers and resold criminal liability.
rating in New York A more important objection is that conspiracy theory has led.to
bad joinder law. Federal Rule 8(b) does not mention conspiracy at
all; it permits joinder, subject to severance under Rule 14 for preju-
dice, when the defendants are accused of participating in “the same
spoke™ conspiracies is to act or transaction or in the same series of acts or transactions constitut-
. ing an offense or offenses."130 This language leaves considerable lati-
isinesv the common R . L . .
acics can obscure as tude for judicial construction, and in interpreting Rule 8 it would be
a that the links of a better for the courts to look to the policies and interests that underlie
ic{thgrza fﬁ%gg’gﬁﬁ joinder rather than, to the substantive law of conspiracy. One might
al| the others.- Butt begin by asking why joinder is allowed-in the first place, and then
2':%k5ré2;0ﬁ'ttge{<n%r\‘g proceed to develop.rules that carry out the purposes thus uncovered. . ;
other wards'the'ex-. . e mThe primary purpose for allowing joinder is to promote .efficiency
of (he -poke QO ; . - . - . . .
in file trial process. It is.obviously convenient for the. pros'eciitor, for
ricnwily, d.'r.'tvi/. denied,
134. ‘'Hie decision was reversed by lhe Supreme Court on other grounds. Brunov
United States, 308 U.S. 287.(1939). .

on .vtir'r’s.erounds, 30S ) . .
135. See, e.g., United States v. Borelli, 336 F.2d 37<v 3S3 h;2 (2d Cir. 1962).-
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the courts, and for witnesses if evidence need he presented at only one

trial rather than tit several separate trials. The savings are not. wily in
time'.and money.- A criminal trial can be an ordeal for witnesses' as -
well, as defendants, and the prosecutors ability to obtain their coopera-
tion may depend in part upon the number of ordeals involved, particu-
larly if the witnesses are in any degree intimidated by the defendants.

Separate trials increase the likelihood of inconsistent verdicts, because

different juries may take different views of the same evidence or the

same issues, and also because.subsequently tried, defendants have the

advantage of a preview of tlie.prosecutor’s case.. At times the burden-
of-separate trials may be-so great (hat.the choice is between- a joint,
trial and no trial.-at least-with, respec.t tp defendants of lesser-cusabil-

ity. On the'other hand,/the’potential dfieicncy of a joint trial is not

always realized in'practice. Some observers have noted a tendency for

prosecutors to ovcrtrv a case involving many defendants, particularly

when .conspiracy is charged.137 It is-quite possible for a single

joint trial to be as long and drawn out as several separate 'trials if each

defendant-separately exercises his rjght to cross-examine and to put on

a defense, or'if a large amount of evidence is, introduced against.some

.defendants which could not be used against Others if they were tried

separately.

Joint trials exist to serve the convenience of the prosecutor and
the court, and not the convenience of the defendant. This is reason
enough for many defendants to resist them, for defendants in general
have little to gain by making the process of conviction cheap and effi-
cient for the prosecution. Any obstacle to conviction, or to prompt
and easy conviction, may improve a defendant’s position in plea bar-
gaining. The defendant at a joint trial may also have to sit with his
lawyer through a substantial amount of testimony; immaterial to his m
eown case. A trial lasting several week's can be an enormous burden,
financially and otherwise, upon a defendant who may be a compara-
tively minor participant in an elaborate scheme involving many. In
addition, the jury may convict all the joint defendants as a group with-
out considering the evidence against each separately. It is difficult to
say how often this happens, just as it is difficult to say how often the
jury deals leniently with minor participants in a criminal enterprise be-'
cause their-guilt seems’ negligible in' comparison"with that, of their c>e
defendants.- In any .event,-a joint trial often.results in the admission
tigain'st some dofe'iulgnts of evidence Which is inndmissible'against oth-
ers, with the probable consequence that the jury, will consider it against
everyone.despite whatever cautionary instructions tlve court may give.-

137. S . fyv., 8J. Moore &It. Cn-rs, I-rpi uM. Practice * 14.04(1], at 1-i-14 n.3
(2d ed. 1972
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- presented at only one The normal difficulties of a joint trial for the defense arc exacer-
savings arc not only in bated when the defendants or their counsel do-not agree on a common
jrdeal for witnesses', as strategy. “When the best defense for each individual is not the best de-
3 obtain their coopcra- fense'for the group, the defendants may face the choice of either hang-
leals involved, particu- ing together or hanging separately. . The most spectacular examples oc-
ted by the defendants, cur when some defendants attempt to cast the entire blame on others
stent verdicts, because and thereby make the participation of the prosecutor almost super-
same evidence or the fluous. Even less drastic disharmonies may create major tactical
| defendants have .the problems. .One attorney may direct his cross-examination at bringing
* At.times the burden .out facts that another Would.;pr.efer to dccmphasize,. and the other’s ar-
ce is between.a joint.'- gument may present' a theory that is.-utterly incompatible with; themp- .
mts.bf lesser .culpabib .preach- taken by.'the-, first/ -A '-common contemporary form of. this
of a joint trial is not classic dilemma arises in piosecutions of political dissidents. One/de-
noted a tendency for fendant may choose, for political reasons, to-ignore traditional defenses
fondants, particularly and attack “the. system™ while another prefers to rest his defense on a
possible .for a single less.inflammatory .point of fact or law.138 The credibility of each is
separate trials if each likely to suffer from proximity to the other.
tanrine and to pr.ton : Federal joinder, law.generally, favors the interests of the prosecu-
reduced, dgainst some tion and the courts in obtaining joinder over the'interests of/defendants
rs if they were tried in avoiding it. Hence, where joinder is initially correct under Rule'8,

a defendant is not entitled to a severance under Rule 14 because other
defendants will assert defenses antagonistic to his, or because a sub-
stantial amount of evidence inadmissible against him will be intro-
duced against others, or because enduring a protracted trial will put
him to considerable expense and inconvenience, or because he may be
disadvantaged by being put on trial with others who are far more cul-
pable.130 ‘A trial court may grant a severance for these reasons, but it
need not. The trial court must grant a severance only when the prose-
cution intends to introduce the confession of one defendant which in-
criminates other defendants but is inadmissible against them because

it is hearsay.’
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¢ court may give 139 See 1C Wright, Federal Practice and Procedure 223 (1969), 8\]
£l 1 mo M oore & R O pes, Federal Practice {| 1404 | ut 14'14 (2d C . 1972) . .
U5t L n3 140, Hruton v, United States, 301 US. 123 (1968) (ovenruling Delli Pnoli v.

United Slates, 352 US. 232 (1957) ).
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tinct, trying several defendants ,together does not save any significant
amount of .time, or money, or further any of the other policies underly-
.ing. joinder law, regardless of any Connection between the defendants’
criminal activity.141 . ;. '

» If the offense of conspiracy were abolished, and if questions of
joinder were decided in light of the purposes of joinder rather than by
reference to the concept of conspiracy, joinder probably would not be
permitted in cases such «s Bnmo and Blumenthal, where the basis of
the conspiracy charge was that all the defendants participated in selling
or distributing the.same unlawful commodity. Manufacturers, smug-
glers, "distnbutors and sellers-, of such commodities as'.narcotics each
commit their, o\Vn individual crimes.. It'is. rarely necessary;to prove at-
the trial of .a narcotics pUshe'r.'that- the parcotics'lie sold were sbrought
into the-country by a particular smuggler, and the.guilt of the pusher v
likewise immaterial at the trial of the smuggler. It is quite true that
the smuggling would not occur if someone were not willing to dis-
tribute the smuggled narcotics to the consumer, and that the retail,
sales could not be made if some one were not engaged in smuggling-.'
In that sense, each..link in the chain, of distribution makes a contribu-
tion- to the profitability’ of sthe eiitire chain.  This ‘consideration,
however, should have nothing to do with joinder, which is not a
question of business econ "itiics but rather one of trial fairness and
efficiency. If the evidence against the smugglers is substantially dis-
tinct from the evidence against the retail sellers, then separate trials for
each group imposes no considerable burden upon thg. administration of
justice. Likewise, if the sellers are accused of making separate sales
at different times and places, trying them together is unlikely to pro-
mote efficiency even if they obtained their narcotics from a single

source.

Even in cases in which a substantial part of the evidence, against
the various defendants is the same, joinder may not promote efficiency.
In Kottcakos, for example, the indictment disclosed a number of inde-
pendent criminal transactions, each of which had to be proved inde-
pendently. Separate trials would have required some repetition, be-
cause Brown, the one person involved in every transaction, testified
against all the others. Questions regarding his credibility as a witness
and his general method of operation would be material at each trial.
IAny- gain in efficiency from allowing Brown to. testify to all the trans-
actions at one trial would' probably be more'than offset; however, by
the additional'difficulties of.a complex trial. It would'take time and’

141 A view-similar to (hat stated in the text was taken in King v. United States,
355 F.2J 700..704 ‘&st Ciri "IDfjS):- "wWherc, however -there aY¢ no Rresumptwe-be,ne?
fils froth joint proot of-facts' relevant to alt the acts or transaction, there is no Series,
Rtilc S(b) conics to an end, ami joinder is impermissible."
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effort to insure that the jury did not become confused as it heard evi-
dence of many distinct transactions involving many different defend-
m
In so'me.'situatio’ns the reasoning-urged hefe would, allow joinder
when it would not be permissible under conspiracy theory. For exam-
ple, in United States v. Granellol42 the two defend mts were charged
with failing to file tax returns although they had realized substantial
income from the sale of jointly owned shares of stock. Conspiracy
charges against them were dismissed because there was no evidence
that they agreed to conceal the income, although they unquestionably
combined tp.earn it. Hence tile court of'appeals held, the joinder-,im-'
proper, although'it-also found, the misjoinder to be; harmless error.13
' Yet the. facts of Granello present a persuasive'Case for..alldwihg' a.joint
trial. The crucial issue as to each defendant was whether and how he
earned the income, because the. failure to file tax returnsWas a matter
of public record. Had there been two separate trials, virtually identi-
cal evidence would.have been presented at each. Hence separr.e trials
would have been-needlessly inconvenient for' the Government and a
joiqt trial would not have been unduly prejudicial to either defendant.
'« This is not to suggest that joinder' of defendants'should always be
permitted when the evidence at separate trials would substantially over-
lap. However much joinder might promote efficiency in a particular
case, a court still should grant a severance if it seems likely that a joint
trial will place a particular defendant at a serious disadvantage. The
point of the preceding discussion is rather that a court.should never
force a defendant to go to trial with others over his objection unless
the efficiency of the trial process is thereby increased. Frequently
joinder should he allowed where several defendants commit various
criminal acts pursuant to a common, scheme, because proof of the com-
mon scheme itself .may constitute a substantial part of the evidence
against each participant. It is important not to overlook, however, that
it is not the existence of a common plan itself that justifies joinder, bui
the overlap in the evidence that results from its existence.

anls;

B. Conspiracy and Venue
Federal conspiracy defendants may be tried either in the district in

142, 365.F.2d 990 (2i Cir..1966), . / . . -
143 The Government had argued that joinder-was-proper-even'without a con-,

sépnacy to-conceal ,the‘income. ~ Rejecting'this- argument, the' court- noted that Rule '

(h) permits joinder only of defendants ncctiscd of” engaging-In the'same act or trans-
action or series of acts’or transactions "constituting “an offense or offenses." The
court reasonedt llipt the defendants Pamqpated jointly in a scries of acts to obtain the

- Income but' liint" this-'series of. acts did not consttute an offense, ni, a1 993-9%4.
Although this construction of Rule 8(b) is reasonable- it docs not concem itself with
the hasic issue of ensuring faimess to defendants while, ntinimizing the inconvenience

of the trial to everyone concerned.
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which' the unlawful agreement was made, or in any districtJn which'
any conspirator, committed ur.y overt act in furtherance of the common
objective. This broad venue rule originated sixty-.years ago in the
five-to-four decision of the Supreme Court in Hyde v. United States™
Although the sixth amendment grants defendants a right to trial "by
an impartial jury of the Stale and district wherein the crime shall have
been committed,” a federal statute has long provided that a crime be-
gun in one district and completed in another “shall be deemed to have
been committed in either.”113 The majority in the Hyde case reasoned
that because an overt act is an essential element in the federal, crime of
conspiracy,' the .crime, of .conspiring, is renewed .or completed.whenever
and wherever such an act is-committed.1!J Hyde invoked specific pro-,
visions of federal, law in 'support ‘o f’its; holding,'but' ir fact its venue
rule is the same as that applied'.at common- law, and in states which
still follow the common law r.ule that the conspiratorial agreement itself
fulfills the overt act requirement.'l7

Within the.framework of the existing substantive law of conspir-
acy, substantial policy arguments can be advanced in support of- the
Hyde doctrine.” In a' multidistrict, conspiracy case,it may be'very dif-.
ficult for the Government .to specify the place’of: the agreement, if only-
because the agreement in a conspiracy case is more an abstract con-
cept than a distinct event. Even where the Government is able to prove
that the conspirators met together at a particular time and place to
form the criminal agreement, much of its evidence may concern con-
duct in furtherance of that agreement which oqgeurred somewhere else.
The district in which the agreement was formed may not be the most
convenient place of trial for the Government, the witnesses, or even
thedcfendants.

The Hyde doctrine permits federal prosecutors enormous discretion
in choosing where to file mcriminal charges, particularly in cases in
which individual conspirators have performed unimportant acts in
furtherance of the common purpose in far-flung places. The effect of
the doctrine is easily exaggerated, however. While conspiracy
theory frequently has been invoked to justify a holding that venue in
a particular district was proper, venue in the same place could often
have been justified using other legal principles, frequently bettei and
simpler ones. Hyde y. United States itself presents a-classic illustra-
tion. The defendants Hyde,'Benson.. Dimond and Schneider were con-
victed- in the District of Columbia of conspiring to. defraud, the-United--

144. 25 U.S, 347 81912). ! o o ,
15 1B USC 5 3237 (197(1). This scetion is based oil. Act-of Mar: 3, toil,
‘eli. 231, 5 42.36 Slat. [till)." . T e

146.  liy«lcy. United Stales, 225'U.S. 347. 359-63'(1>t2).
I-7,-. S'c )i \it>ixiicnix. supra note 5. al 975-78.
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States by unlawfully purchasing certain federal lands in Oregon and
California. The indictment alleged and the prosecution proved nu-
merous overt acts committed by Dimond'and Benson in Washington,
D.C., including the filing-of fraudulent-applications and the payment

. of bribes to employees of the Federal General Land Office. Hyde
himself lived in California and never appeared in the District of Co-
lumbia in connection with any business of tht conspiracy. When he

A appealed on grounds of improper venue, the Government conceded
that the.conspiracy was formed in California and that venue could only

*be predicated upon the performance of overt-acts, in the District of
noA .. Columbia; hence .the. Court’s broad ruling-that-venue-is proper wher-

. ' erever overt acts'are. performed.1- *Had the,-Government charged'the

defendants sirriply with committing or‘aiding'and abetting specific act}
of bribery and fraud, venue in the district in which the bribery and
fraud took place would have been far easier to justify. Although early

8 at. common law accessories to a crime could be prosecuted only where
'the accessorial acts took place, modern statutes also permit prosecution

e« .in the district in which the principal.offense, was committed.20 It is

likely that most of; the Witnesses and. evidence--will be located in' the

i
J-

-3

-i
Vv -
|
*

* .
i

. y .
] district in which the ultimate criminal activity took'p'lac'e.. Absent con-
t spiracy, the Court ;n Hyde.could have found venue in the District of
* Columbia to be proper without implying that the Government could
J have brought the prosecution in lowa if some minor overt act con-
g nccted with the common scheme had been committed in that state,

| In fact, federal venue provisions, independent of "any conspiracy
| doctrine, tend to give the prosecutor enormous discrc ’ion in choosing
| the pJace of trial. The most important federal venue statute provides
I that an offense “begun in one district and completed in another, or
\ committed in-more than one district” may .be prosecuted “in any dis-
A trict in which such offense was begun, continued, or completed.” 150
\ The statute further defines as a “continuing offense” any crime involv-
\ jng iiie use of the mails or transportation in interstate or foreign com-
] merce, and. permits prosecution of such offenses in “any district from,
j through, or into which such commerce or mail matter moves.”151 Be-
! cause so many federal offenses involve use. of the mails or transporta-
m tion in interstate commerce,' this .section frequently gives the federal
prosecutor an enormous range of choice that is easily subject to abuse. m

A For.example, without any reference to conspiracy doc.trincs, the Gov--

. crnriicnt has. convicted porriographers based in' southern California 01!
| 148. Itydc v. United Stales, 225 U.S. 347, 357 (1912).
‘ ' i49. See Abrams,- Conspiracy anti MuUi-Vpnue.. in Federal Criminal Prosccu-

|- lios: The Crime Committed Formula, 9 u.c.L.A. L. Rev. 75T, 811-15 (1962).
' . 150. 18u.s.c. § 3237(a) (1.970)-
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obscenity charge's in midwestera federal courts on the theory that they
caused obscene literature to be transported into the forum districts.”3

On the other hand, strict adherence today to the “place of the
‘crime” formula of the sixth amendment may not'provide the most con-
venient place of trial'for either the defendant, the. Government, ortho
witnesses. Undoubtedly the framers of the sixth amendment expected
that “the district wherein the crime shall have been committed” would
also ordinarily be the district wherein the defendant and the witnesses
resided. They could hardly have anticipated a society in which indi-
viduals move and communicate so freely that a single criminal trans-
action may routinely'involve several districts, and. in which the imagi-
nations-of criminals .and legislators-.have created innumerable.oppor-
tunities to offend against fhe federal criminal law.1-™ e .

Two leading Supreme Court decisions illustrate the defects in a
literal interpretation of the sixth amendment’s venue clause. In Travis
v. United States,1™ the Court held that a defendant union officer,
charged with filing a false “noncommunist” affidavit with the National
Labor Relations Board, could be prosecuted, only.in the District .of ¢
Columbia, where the affidavit was-filed. His conviction, in the federal
district -court in Colorado was reversed, even though, he resided in
Colorado and executed and mail d the false affidavit in that state. In
Johnston v. United States,15% the Court held that conscientious objec-
tors charged with failing to report for alternative service in hospitals
as required by their draft boards could be prosecuted only in the dis-
tricts in which the hospitals were located. Under this ruling the Gov-
ernment could not bring charges in the district where the defendants
resided and where their draft boards were located. The holding in
Johnston is particularly ironic because the nature of the charge itself
assumed that the defendants had not committed the relevant acts in
the proper place for trial. Both cases illustrate that the place “wherein
the crime shall have been committed” depends upon technicalities in
the drafting of the substantive offense rather than any realistic con-
siderations of fairness to anyone. For example, if Congress had de-
fined the offense involved in the Travis case as mailing a false non-
communist affidavit, venue would have been proper in Colorado.

The interests of the defendant in resisting venue in an inconven-

152, see United States v.. West Coast News Co., 357-F,2d S55, ,'61-62 (6th Cir.
d) tevtl (in olhcrground? siib' nom. Ada v, Unlted StlntS 388 US 447 64?
ee Enterprises V. Clark. 278 F. Supp. 372 (D.D.C. 1967) v, of. U|S/ !

. g?i Fora complete review of- the .difficulties |nvo|ved in deC|d|n% modeln venue-
issues under the "crime comm|tted formula, see. Abrams,' supra note

154 364 US. 631 (1

155, 31 US. 215 1956 ' ' o

<.
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ien't or hostile district are protected not’by the “place of the crime” for-
mula of the sixth amendment and Federal Rule of Criminal Procedure
18,190 but by Rple 21j governing motions for change of venue. Rule
«21 allows the district court to order--a transfer to another district if the
transfer is necessary to obtain a fair and impartial trial because of prej-
udice against the defendant in the transferor district or if.transfer is
necessary or desirable “for the convenience of parties and witnesses,
and in the interest of justice.”157 Such discretionary authority is prob-
ably the only practical method of protecting the defendant’s interests,
given the unsatisfactory results that may flow from the “place of the
crime” formula. On the other hand, .treating venue as a discretionary
..matter tends to leave defendants’ fand'everyone.else involved, in .the
Cease)-at the mercy of'th'e district-judges. /

Eliminating the crime oi conspiracy Would not require elimination
of the conspiiacy venue doctrine; venue questions could still be decided
by reference to conspiracy theory. If Congress went further and specifi-
cally, repudiated the consyiracy venue rule of the Hyde case, one of the
sources-of broad prosecutorial discretion in selecting the forum in

. which-to bring-the charge -would 'disappear, but much discretion, would

eremain.” Even so, one should not belittle this accomplishment, because
in some multidefendant cases the conspiracy rule allows the prosecu-
tor to choose among the overt acts of all defendants as a basis for
venue, an advantage which he can obtain only by alleging conspiracy.
Of greater significance, however, is the effect that abandoning the con-
spiracy joinder doctrine would have on venue issues.

The primary importance of the conspiracy venue rule to prosecu-
tors is noti'the discretion it gives them to select an inconvenient or hos-
tile forum in which to try defendants, although at times they may
abuse the rule in this manner. Primarily, wide venue choice is impor-
tant to prosecutors because it permits them to achieve joinder. It is of
no value to a prosecutor to have the right to join several defendants
and olienses for. trial unless he can achieve venue for all of them in
the same forum. Conspiracy theory provides at one and the same time
both the justification for joinder and a venue rule that makes such
joinder practical; Moreover, courts tend to look with distavor upon
applications for transfer under Rule 21 if granting the trlagsfer would
defeat joinder and require two or more trials instead of one.

m  156.. Fil). R. Crim.’-P.-'IS:-" “Except* .as Otherwise permitted by -Statute or he,
these rules, the prosecution shall-be had ih a district ih.which the offense was com-
mitted. -.The court' shall fix the place of trial within Ihc'distriet with due regard to
the convenience of the defendant and die witnesses."

e 157;. Fed. R. Crim.P.2I: oo  mK Lo e
158.  =«The question ‘of severance . . . .is closely tied to a determination of ‘the

interest "'of justice.” Thus, transfer has been denied because of the sinconvenience and
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As previously explained, elimination of. ilie conspiracy joinder
doctrine would discourage joinder of defendants charged with separate
substantive offenses unless those offenses were so. closely related as .to
create a substantial overlap in proof.1%” Defendants cOuld. no longer
be joined for trial merely because their individual offenses occurred at
differing points in the chain of distribution of some forbidden com-
modity, or because their separate crimes involved some arguably com-
mon motive or purpose. Insofar as the occasions for joint or mass tri-
als would thereby be reduced, the need for subordinating defendants’
venue interests to those of the prosecution would also be reduced.
District judges would no. longer, feel the need to deny transfers to pre-
serve a joinder that in itself may. be questionable.." The problems of

; venue’would’by-no'means-, be solved; but the occasions' for abuse would
.be'reduced,vand judges could exercise"thc-ir.discretiofr uhilec Rule 21
without being unduly restrained by dubious policies favoring joinder.

C. Statute oj Limitations

Of all the procedural doctrines associated- with conspiracy, the rule
governing the application of.the statute of limitations most directly
econcerns, conspiracy as a distinct crime. The period of limitations irua
prosecution for conspiracy doe's not begin to run until’the conspiracy is
cither abandoned or successfully accomplishes its objectives.?1 If
conspirators agree to commit a number of crimes over a period of time,
prosecution for the overall conspiracy is permitted even if prosecution
for some of the earlier sul itantivc crimes is barred by the statute of
limitations.101 Despite the statutory bar, the *prosecution may prove
these early crimes on the theory that they are overt acts in furtherance
of the conspiracy. If Congress were to abolish conspiracy; except in
its role as a particular method of committing an attempt, the Govern-
ment could necessarily prosecute' defendants only: for the specific
crimes in which they participated, and the ordinary rule of limitations

would apply.

duplication of effort in conducting two tr|a|s |n wide./ s garate jurisdictions.’" S J.

M oore & R Cipes, Federal Practice 81 212 2d ed 1,\72 (CltatIOHS
omitted).
159" sec text accompa (}lmsq notes 141-43 su
Fiswick. v. Unite

160, ates, 329 Us. i (1946? United States v. Kissel.
218 US. 601 (19102 The statute also begins fo run in favor of. an |nd|V|dua| con-
spirator when e withdraws from the conspwac& see Hyde v. United States. 225 U.S.
+347,369-70 (1912)'Moger Penar cod g (Proposed Official Draft, 1962);
Moder Penak CONN' 5,03y Coimment at 15355 ( ent raft NO. 10. Josov. "

161, United States v." Johnson. 165 F.2d 42 (3d Cur. 1947). «rf. thnud, 332
US. S52 Eg1948f Ware v, United Slates, 154 F. 577 (Nth Cir. . cert. Jenieil.
207 US. 588 (1907). . 'lic Government, however Must, prove that at_least one act
occurred during the’ statutory period.  Gnincwnid v Unied Sites, 55 US 201

396-97 (L.957).

beor - > i/ yi-vV " A n

» Bhh'-sW ev™j‘e VAV - s--y
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Under existing law, the use of a-conspiracy theory may lengthen
the limitations period in certain cases. Frequently the prosecution
has argued that any'conspiracy,to commit a crime includes a subsidiary
conspiracy. to conceal the .crime committed, so-that the criminal
combination remains alive during the period of concealment after the
attainment of th: criminal objective. This argument may be used to
justify the admission of hearsay statements made by coconspirators after
the conspiracy attains all its objectives10 or to justify a claim that the
period of limitations does not begin to run until the termination of
the subsidiary conspiracy .to -conceal. . The United.States Supreme
Court, has" consistently refused to infer the existence .of.such a sub-'
sidjary conspiracy- merely- from tlje'fact. that™'the. conspirators took,
steps to conceal their guilt- because, such concealment, is a .feature
. of most-crimes.1B'mWhere the'underlying agreement necessarily’ con-
templated acts of concer'mcnt as one of its basic objectives, however,
the prosecution’s theory has preTailed and the statute of limitations
. has been found no bar to a delayed prosecution.101

.The leading case of Critnewald v. United Stateslce illustrates the-
..hairsplitting approach that .such a distinction requires. There .the de-
fendants, were charged with conspiring to defraud the United States by-
using improper influence to obtain “no prosecution” rulings from the
Bureau of Internal Rcvenue. The rulings were obtained in 1948 and
1949; the prosecution was brought in 1954. When the defendants
urged the three-year statute of limitations as a bar to prosecution, the
Government asserted the existence of an implied subsidiary conspiracy
to conceal the improper conduct, which had continued to exist for
several years after 1949. The Supreme Court held that the mere fact
that some of the conspirators had taken active steps after 1949 to con-
ceal their guilt did not establish the existence, of such an implied sub-
sidiary conspiracy, because *“every conspiracy will, inevitably be fol-
lowed by actions taken to cover the conspirators’ traces,” and therefore
“[s]anctioning the Government’s theory would for all practical pur-
poses wipe out the statute of limitations in conspiracy cases.”10 The
Court’s opinion suggested, on the other hand, that the Government
coiild have prevailed if it had charged and proved that the prime ob-
ject of the conspiracy was not merely to obtain the “no prosecution"
rulings in 1948. and 1949, but to obtain final immunity for the taxpay-
ers from criminal tax prosecution;- This larger-objective could not have.'

162. Sec text accom{)J ing notes 169-87 infra. | ,

+163.Grunqwald. v. United” States, 353 U.S. 391 (1957); Lutwak-v. United States.
314 U.S. 604 (1953); Krnlcwitch v. United Stales, 336 U.S. 440 (1949).

164. Forman v. United Stales, 3GL U.S. 416,'423-24 (1960).

165, 3B3US. 9L (1957). . ...,
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been attf’ned until 1952, when the six-year period of limitations appli-
cable in tax proceedings finally.expired."" Because the precise object
of-a particular conspiracy is frequently proved by circumstantial evi-
dence, the same-acts of concealment that failed;to establish a subsidiary
conspiracy to conceal could have been used to establish the.enlarged
scope of the prime conspiracy and thus to circumvent the bar of the
statute of limitations by a slightly different route. The distinction
seems to go to the manner in which the indictment was drafted rather
than to any substantial rights.

In justification of a.rule extending the .life of a conspiracy through
the concealment phase.’; one might, argue'that in certain cases a strict
application of the Statute of limitations permits-, organized criminals to
escape *punishment by.concealing-their- misdeeds for the necessary
length .of time. Crimes which involve fraud or other concealment ar-
guably should not be subject to the same period of limitations as
crimes which occur more openly and .can be discovered with due offi-
cial diligence. This argument, however, really has nothing to do with
conspiracy: it reflects a coriside .tion that ought to be taken into'ac-
count in drafting the statute of limitations itself. The proposed’Fed-
oral-Criminal Code. for example, provides special extensions of the
pericd of limitations for offenses involving fraud..breach of fiduciary
duty, or official misconduct.113

Exceptions to the normal operation of the statute of limitations
should be made in that statute itself, and they ought to be directed to
relatively specific situations in which delayedlprosecution is likely to
be necessary to protect some legitimate public interest. Treating the
problem with conspiracy law gives rise to exceptions that are at once
too broad and too unreliable. In addition, extending the life of a con-
spiracy to avoid the statute of limitations automatically extends the pe-
riod during which the coconspirator hearsay exception operates. It
may also lead to increased substantive criminal liability for conspira-
tors whose own activity ceased long before the acts of concealment at

U7, he it 408,
168, ComMilthe Print, supra note 7. al § ,-3RI(«J):
Extensions—If the perlod prescribed in subsectlon (c) has explred a pro<e;
cution may nonetheless be commenced for:
él) an offense a material element of which is either fraud or a breach
of fi uciary obligation-within one-year after discovery, of the offense, b> .,n
. aggrieved per«pn or by a person who has a legal duty to .represent.an ag*
-mgrieved person’ and who .Is himself' npt 'an accomplice, in ihc offense, .but .In
no case shall this provision extend the period'of limitation otherwise ap-
' plicahlc bv more than three years; e .V
(2) an offense based on official conduct in office by a public senant
al. any time when the defendant is a public servant or-within two venrs
after lie-ccascs to be such public servant.-but iri no case shall this.provision
extend, the period of limitation'otherwise appllcable by more than three

.yents,. . .- . ,
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issue.. Each of these questions should be determined separately, on
its own merits.

D. Conspiracy and Hearsay

Perhaps the most famous and controversial of-all the procedural
doctrines associated with conspiracy is the coconspirator hearsay ex-
ception. A hearsay statement of a defendant’s alleged coconspirator
is admissible against the defendant if the statement was made during
the pendency of the conspiracy and in furtherance of its objectives.l*¥
This exception to the hearsay rule is a particular application of the
more general principle that statements of an agent concerning matters
within the scope of the agency relationship and made during the exist;
,cnce of thatreiationship are admissible against the principal.10 .

The justification for admitting these “vicarious -admissions™ is not
altogether easy to grasp. Some authorities have found the analogy to
the substantive liability of the principal for his agent's acts compelling.
Because the employer is liable for the torts of his servant committed
within the scope of the employment, and the conspirator for the crimes
«of his coconspirator committed in furtherance of the common objec-
tive, theseeauthorities have reasoned that the.principal should bear the
. risk of what his agents say as well as-the risk of what they do.17l .It

169, Krutewilch v. United States. 336 U.S. 440. 443 (1949): C, McCormick.
Evidence 645 (2d cd. E. Cleary ec. 1972) (hereinafter cited & McCormick]; Rlles of
Evidence for United States Courts and Magistrates ule 80l(d)(2 FV% ,(!here-
inafter cited 8 Proposed Federal Rules of Evidence]. (The Rules 0T Evidence
were apBroved by the Supreme Court and transmitted to” Congress on November 20,
1972. "Due to congressional opfosnmn, however, the Rules Will not take effect as
scheduled pn Jul%/ 11973, Pub. L. No. 92-12 (March. 30. 1973).) ,

_ The liws of some states, the Mode! Code of Evidence, and the Uniform Rules of
Evidence do not require that the statement be made in furtherance of the conspiracy.
see White v. State, 451 S\V.2d 497 (Tex. Crint. App. 1969); Model Code of Evi-
dence. rule 508(b) (1942); uniform Rule of Evidence 3F9)(b. Even in the
federal courts, the requirement of furtherance often has been neglected. see Salazar v.
éJ?rgtegdSéatesl, ggS F.2d 74 (9th Cir. 1968); United States v. Annunziato, 293 F.2d

I, ,
~The signi%c,arzce of the "pendency" requirement is enormously reduced in those
{unsdmnons, which take the position, reg]ected In Krulewitch. that e conspiracy con-
Inues as long as its members conceal Ineir quilt. see Dutton v. Evans, 400 US. 74.
Sec generally |,6VIe, Hearsay anil Conspiracy: .l Re-examination of the
Co-Conspirators' Exception to'the Hearsay Hale, 52 NﬁCIL L. Rev. 1159 1954);
.Comment, The Hearsay. Exception fot Co:Conspirators mDeclarations, 25 U. Cut. L.

Revl 530' (1958).”" ) ]
170. Proposed Federal Rules, of-Evidence, supra note 169, rule SOICd)(2);
SFFCORMICK. M/pra qotc*169, al 639-96. s Oom

17%[ Me v¥)ho Sets othgr perﬁ?n to do an %pt in his stead as agent, IS charge-
able in substanfive law by such acts as arc done unde[]t at aut%ontg; S0.00.
, ﬁ]roPeru)( enougn, admissions made br¥ Il e agent 31 the course, OF exercisin

at authority hive the same test|m? lal valug Jo-discredit the party's prese
claim as It stated by t epartg himsel ;

4. Wigmoue, Evidence § 1078 (3d cd. 1940). Judge Leamed Hand- observed that
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situation hearsay exceptions must meet the standards of the sixth
amendment, which grants an accused “the right . .. to be confronted,
with the witnesses against him.” Although it is generally conceded
that some hearsay exceptions do not violate the confrontation clause,
despite the fact that the declarant is not confronted or cross-examined
in court, the importance which the clause assigns to cross-examination
arguably implies that only those hearsay exceptions which tire based
upon the trustworthiness of the evidence in question should be permit-
ted.1'7 Second, in cases of group crime the existence of the agency
relationship is precisely, what the prosecution has to prove. When a
trucking company is su.cd over a highway accident, hearsay statements
of its-driver” are not used'to prove that 'lie was employed,by the com-,
.pany bt t that he was responsible for the collision.I/5 In criminal con-
spiracy cases the existence of a criminal agency relationship is likely
to be the main point at issue, but the coconspirator statements are ad-
missible only on the premise that this relationship exists. To be sure,
there is a requirement that .the prosecution produce independent evi-
dence of the existence arid membership of the-conspiracy in order to
obtain the admission of the hearsay testimony, but it need not make
this' showing beyond a reasonable- doubt.170- The result is that hearsay
evidence is often used to prove the validity of the premise upon which
it was admitted in the first place.

Despite these weighty objections, the coconspirator exception sur-
vives. Doubts as to its constitutionality were seemingly laid to rest by
the Supreme Court in Dutton v. Evans,180 and in fact the Supreme

177 This argument was applied to the coconspiralor exception in a recent,-well-
reasoned article. ~ Davenport, The Confrontation Clause and the Co-conspirator Ex-
ception ip Criminal Prosecutions: A Functional Analysis, 85- Harv. L. E(ev. 1375,
138491 (1972). Mr. Davenport “reformulates” the coconspirator exception so that it
would apply only where the statement -was admissible as a declaration a?amst penal
interest or as nonhcarsay. As he recognizes, this “reformulation” amounts to abi-li-
tion. 1d. at 1405-06. _ ,

178. "Evidence of the purported agent's past declarations asserting  the agency
are inadmissible hearsay when offered to"show the relation. If this preliminary fact of
the declarant's agency”is disputed, the question is one of ‘conditional relévancy. "
McCormick, supra NOte 169, at 642. see also Murphy Auto Parts v. Bail, 249 F.2

508 (7D.C. Crr. 1957). . . .
179. For leamed discussions.of the quantum of, proof .that ts required see United

States v. Geaney, 417 F.2d 1116.(2d Cir. 1969) (Friendly, J.); United-.Slates w Rag-

land, 375 F.2d 471 (2d Cir, 1967). aterman,J.%.

1807400 US. mis )
lion of a statement made' more than a year after -the commission of a crime,- at a-time
\v.hen the. declarant was alreadv under arrest, did not violate the confrontation clause.

It thus' aﬁproved the coconspirator exception in one of its broadest formulations.:

m( the other hand, the Court embraced this ‘holding with'little enthusiasm!  Mr. Jus-
tice Stewart, writing, for. the plurality, evidently felt'it necessary to add"that the state-
ment in question was spontaneous and against the declarant's penal interest, two very
dubious makeweights at best. 1d. at~S9. Two justices who concurred in the

74 (1970)." piitton held that- the admission-in a state E)rosccu-. :
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Court recently, approved the exception as formulated in the proposed
Rules of Evidence for United States Courts and Magistrates.,sl The
exception’s-survival'is. probably due in part to tradition,t--.and in
part to the leeway it gives the prosecution in overcoming the formida-
ble difficulties involved in convicting, organized criminals.18 It must
also be conceded that if the case for the coconspirator exception is at
best dubious, the general hearsay rule to which it is an exception is
not itself beyond challenge. Although the coconspirator exception is
applicable whether or not the declarant is available to testify in pcr-
scm, in fact the declarant’s testimony is usually unavailable because he
exercises his privilege against self-incrimination;14 frequently .lie is a
codefendant -at 'a joint or ma'ss'.triaj.185." Applying die hearsay rule in

plurality opinion believed.that the testimony about the hearsay declaration was so
incredible that the jury must have disbelieved it anyway. Id. nt 90-95 (Blackmun,
J., concurring). Mr. Justice Harlan concuned in the result on the ground that the
confrontation clause dees not govern the constitutionality of hearsay exceptions and tiiat
exclusion of the hearsay in question was not “essential to a fair trial" under the due
process clause: Id. at93-100 (Harlan,-J.,.Concurring).
' 181. A'statement is not hearsay if . . the statement is offered against a party
and is . . . (E) a statement by a co-conspirator of a party, during the coursejand in
furtherance of the conspiracy." Proposed Federal Rules oV Evidence..SUpra note
169, rule 801(d).
182. There arc many logical and practical reasons that could be advanced
against a special evidentiary rule that permits out-of-court statements of one
conspirator to be used against another. But however cogent these reasons, it
is firmly established that where made in furtherance of the objectives of a
going conspiracy, such statements are admissible as exceptions to the hearsay
rule.
Krulewitch v. United States, 336 U.S. 440, 443 (1949).
183..; The reason (for retention and expansion of the coconspirator exceptions]
is simple: there is gicat probative need for such testimony. Conspiracy is a
hard thing to prove. The substantive law of conspiracy has vastly expanded.
'his created a tension solved by relaxation in the law of evidence. Con-
.spirators’ declarations are admitted out of necessity.
Levic, Hearsay and Conspiracy: A Recxaminaiiofi of the Co-Conspirators' Exception

to the Hearsay Rule, 52 Mich. L. Rev. 1159, 1166 (1954). The problems of proof,
however, are not created by the technical requirements of conspiracy law but by the
secrecy that normally accompanies a criminal plot. Hence the exception applies
whether or not the prosecution charges conspiracy in the indictment. See note 1S7
infra and accompanying text.

184. If the declarant is unavailable solely because he asserts the privilege against
self-iricriminntion, the prosecution can obtain his testimony by granting him use im-
munity.; Kpstigar v. United States, 406 .U.S. .441.(1972). Theoretically, it still can
.prosecute’ the immunized witness, but it will bear the “heavy burden” of proving
:“that the.evidence it proposes to .use is derived from a legitimate source wholly inde-

pendent-of the compelled testimony.”. Id, at'460-61. Thus* in mafty-cases; .the. actual
effect of the coconspirator exception is to relieve the prosecution of the burden of
agreeing to’a severance and granting immunity, .

185. A number of provisions of federal law are designed to encourage joint trials
in conspiracy cases. Sec text accompanying notes 112-24> J39-40 & 158 supra.
One effect of the coconspirators! hearsay exception is to make it much easier to con-
duct a joint trial of coconspirators when several of 'them have made aut-of.cpurt
admissions. Because each defendant's admissions may be used against nil the Others
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this situation would prevent the jury from hearing relevant evidence of
some probative value because of the possibility that it ntay be untrust-
worthy. It is possible that justice would be better served by allowing
the jury to hear relevant heaisay and then trusting it to make proper
allowance in its deliberations for the fact that the oviden.ee could not
bfc effectively tested by cross-examination.18

In any event, what one thinks of the coconspirator hearsay excep-
tion depends upon what one thinks of the hearsay rule and its relation
to the confrontation clause, not on what one thinks of the crime of
conspiracy. The exception is a rule of evidence that applies with
equal force whether or not the defendant is charged with conspiracy,1ST
and there is no reason to suppose that abolishing the crime of con-
spiracy would, change it in any way. On the other hand, if one were
to decide that the criminal code should retain' a.crime-pf conspiracy-,,
that- decision would not weaken the case for reconsidering the hearsay
exception. If the exception results in the admission of unreliable evi-

(assumm(f} that the requirements of pendency and furtherance are satisfied), there is
no need for the trial judge to give elaborate”limiting instructions. The jury need not
_be told to consider a's.admission only against A, and to ignore them when consider-
ing the liability of b, arid 0 on. Afore Important, s canfot demand a severance on
miie ground that separate' trials. are necessary because the jury cannot he expected to
follow. such instructions once it has heard "the damaging hearsay: Without the ro-
conspirator exception to the hearsay rule, such a severance would “probably be manda-
tory under the rule of Bruton v. ‘United States, 391 U.S. 123 &968), because A's
admission would be admissible only against A. sec note 140 supra and accompanying

te)_<t186. As W|ﬂmore put it (in defending the hearsay exception for vicarious ad-
m|SS|on32: “(TJhe hearsay rule stands in dire need, not” of stopping its violation, but
of a vast deal of 4%et us Say) elastic relaxation." 4 J. wigmore, Evidence §

at 144 (3d ed. 1940). The plurality opinion In Dutton V. Evans, quoted with apparent
approval th6 following language from Note, cConfrontation and the Hearsay Rule,

" Yﬁ'cge?éwg]en fb%%uj)ﬁﬁc‘t%?ﬁs?r)mlanﬁy llagtweenbthe evidentiary rule and the con-

fituti clayse, the Court should not be .eager to e Eate them. Present
hearsay law docs not mernt a permanent nich& In the ‘Constitution; Indeed,

S ripéness for reform is a unifying ih of evidence literaure. From
Ecnt dam fo tﬂe authors of z%he W%P@rm %ﬂfes of E\%ence,, author?ﬂes have
agreed that Igresent hearsay law keeLPg rcPable evidence from the courtroom.
IT, Pointer L ointer v. Te¥ s, 380 US. 400,?1 657 as read into the Con-

stitution a hearsay rule of unknown proportions, réformers must grapple not
on’ly with centuriés of inertia but wtﬁ % consfitutiona pro% ition pz% well

. “Keliey V."United States, : : I . People v.
00455. b7 0-Llnited States, 364 F.2d 911 913 (10th Cir._1966); Peopl

Brawley, 1 Cal: 3d 277, 461 P.2d 381 82 Cal. Rpir- 161 (1969); People'v. Niemoth.
409 210111, 98 N.E.20 733 (1.951§ People V. Luciano, 277-N.Y. 34S."14. N.E.2] -133.
1 N.Y:S2U' —, pert, denied, -305'U.S, 620}2(1938\/. McCormick. supya note- 169.
at 646, piit see,United States' v. Tlarrcil,-436 'K2d '606 (5th Cir." 1970) (no discussion
or citation of authority). In putton v. Evans, the Supreme Court, upheld the applica-.

. lion of. Georgia's.oroad-version of the coconspirator exception, noting'in passing that at

"the time of the trial in that case Georgia, did not r.ccognize conspiracy as a Separate,
substantive.criminal offense. 400 U.S. at 83, * " .
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dencc which cannot be tested by cross-examination and which may
therefore lead to the conviction of innocent persons, then it ought to
be challenged whether ,or not agreement to commit, a crime is a crime
in itself. m ’

Conclusion

Conspiracy gives the courts a means of deciding difficult questions
without thinking about them. The basic objection to the doctrine is
not simply that many of its specific rules are bad, but rather that all of
them are ill-considered. The first step towards improving a rule of
law is to, consider the policies it serves. , The specific iples of conspir-
eacy, however, 'are derived more from the’logic of-nn abstract concept
than from .any realtistic assessment of the needs of law enforcement or
the legitimate interests of criminal defendants. We need to reconsider
the problem of group crime without being distracted by the abstrac-
tions that the concept of conspiracy always seems to introduce.

* . The current revision of the Federal Criminal Code should have
resulted in a reassessment:of the usefulness of conspiracy as an inde-
pendent crime, but it has .not. « The- Working Papers ..of the National
Commission on Reform of Federal Criminal Laws, suggest that'the
authors of the initial drafts of the proposed Federal Criminal Code
wanted to retain conspiracy only as a inchoate offense similar to at-
tempt,138 but none of the subsequently published drafts of the Code
reflect such a limitation. In any case, given the tendency of conspiracy
doctrine to expand into new areas of the law, it ds. doubtful whether
any attempt to retain the doctrine in only a limited role can succeed
for very long.'

Abolition of conspiracy is not an idea whose time has come, be-
cause law enforcement interests mrroneously regard the doctrine as a
vital weapon against organized crime- and' because critics of conspiracy
have attacked it piecemeal rather than in its entirety. This Article is
therefore addressed more to the law reformers of the future than to those
of the present, and its aim is not so much to settle an argument as to

start one.

'188 See 1Working Papers, supra nOte 1, at 381



SB 27 (Rodey) and
HB 30 (Donley) identical measures, relating to the crime of.
conspiracy

The APOA strongly endorses the concept that a person who
plans the commission of a crime by amther person is also crimi-
nally liable for such actions. Although the bill is limited to
conspiracy related to the crimes of prostitution, and.the deliv-
ery of a controlled substance, the APOA also suggests that
someone who plans, perhaps even pays, for another to commit arson
or murder should be as guilty of conspiring to commit the act as
the person who conspires with another to commit the crimes of
prostitution or the delivery of a controlled substance.

We also endorse the concept of an affirmative defense being
offered to a conspirator who renounces his criminal intent, pro-
vides timely warning to authorities, and does what he can to pre-
vent the crime because these provisions will serve as an
inducement for some to help prevent the commission of a crime.

Of the fifty states and the federal government, Alaska alone
does not have a state statute making conspiracy a crime. Since
at least 1970, the law enforcement community has supported the
concept of conspiracy being a criminal act. APOA is, however,
heartened by the introduction of a limited conspiracy statute,
particularly as relates to controlled substances, and strongly
supports the bill.



April 22, 1987

rable John Sund
tate Le§|s|ature
MS

Dear Representative Sund:

The Anchorage Chamber, with over 1100 members, strongly
sl Pports the concepts contained in HB30 - Conspirac heduled
this week for hearings in your House Judiciary Committee.

The d|scu33|on o consPHacy targets a sector of the
business communit |m|na| sector that besmnches our
state and Increases the cost o d0|n% usiness for the é)nest
business owner, During t ession, we supporte
conspjracy bills HBI178 and 39 We consider a broad-based
cons lracy [aw necessary r[r)]rotect the citizens of the state
ertainly necessary to improve our standards of law, Under
Enoggfcs sate law, the” master minds and planners are not being

We rgélllze the difficulty and delays inherent in obtaining

broad bas cons |rac rotection. Qur 1987 Legislative

tPreI nle |es%, a coOns W |cTawasesaetnet bY Parate maC||_ addressed
| W fticki

Therefore, HB30 In gddare)ssm controo\le(? su stances andqg

Pro stitution has our complete support. ~We point out also, that:

he cost of crime to your constityents is many many times' the

somew haf arbitrary attached fiscal note, We strongly recommend

the earliest movement to a House vote of support.

Sincerely,
Wayne K. Beckwith

Executive Director

WKB/jas

415 F Street, Anchorage, Alaska 99501-2254 (907) 272-2401



Anchorage Chamber of Commerce
Crime Commission

April 20, 1987

Re gresentatwe John  Sund

Chairman, House ud|C|ary Committee
éajska House of Representatives
Jun

RE:

eau, Alaska 99811

0 . . .
An ict Relating to the Crime of Conspiracy
Dear Representative Sund:

Anchorage . Crime  Commission  end
reFerenced ?eg islation and also iden |f?
one of its pr|0r|ty legislative items.

Althour%;h Alaska presently has an aiding

sed

abettl statute, assaqe a conspirac
statute would r0VI e an ad |t|ona| tool to
enforcement. T requirements under

of the aidin
0esults on the federal levél

[
ed It as

c?ns nacy statute are not as stringent as those
and bettmg statute.” Prosecution
indicate that the use

a cons?nacy statute Is more efficient as well

as COSt eff IVE IA’]&SmUC as se arate trials
requwe e a| In

frie a group.

betting statute are
mat(e aSthere ore, defendants may be charged

Therefore, since . this bill 1S currently bein
retajned ‘for _review by the Judiciar ct)lmm|te

which you ¢ ha|r our. prompt reevaluation of
matter” and prese taimn foy committee and House
rewew would™ not only provide ﬁhe State  wit
element of the judicial ‘system a

ACommittee ofthe
Anchorage Chamber
ofCommerce

415 F Street
Anchoiage AK 99501
(907)272-2401

igned with ot er



Representative John Sund
April 20, 1987
Page Two

states and federal laws, but also with a very cost
conscious procedure benefitting the citizens of
the State of Alaska.

Sincerely,

Chairman

c: R epresentative Dave Donley

House Judiciary Committee Members
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< BILL NO: HB 30 DATE: 1/23/87

TITLE: "An_Act relating, to th CONTACT: Mag'_or Walter J. Gilmour
crime of conspiracy.." Acting Director

This legislation adds Sec. 11.31.120 & 125 and amends Sec. 11.31.140 to include
the crime of conspiracy in cases involving narcotics and prostitution.

Passage of this bill will provide the criminal justice system with an effective
tool Tn combating criminal enterprises in cases involving controlled substances
and prostitution” Under existing statutes, law enforcement agencies are often
unable to pursue the financial backers and orgamzers, of thesé types of
criminal activity because such individuals and organizations generally do not
et directly involved in the sale of drugs or proStitutes' sefvices.

onspiracy legislation will enable prosecution of these individuals who had
p_rekvmyslyﬂ?een able to insulate themselves by using intermediaries to take
risks for” them.

The Division of Alaska State Troopers is neutral on this legislation.
[i1) M

William R. Nix
Acting Commissioner
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Original sponsor: Donley
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 30 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act relating to the crime of conspiracy to

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.31 is amended by adding new sections to read:

Sec. 11.31.120. CONSPIRACY. (a) An offender commits the crime
of conspiracy if, with the intent to promote or facilitate an offense
relating to the delivery of a controlled substance under AS 11.71.-
010 - 11.71.09Q, an offense relating to promotion of prostitution
under AS 11.66.17%° - 11.66.130 1 an offense having similar elements
under a municipal ordinance"” the offender agrees with one or more
persons to engage in or cause the performance of that offense and the
offender or one of the persons does an overt act in furtherance of the
conspiracy.

(b) If an offender commits the crim® of conspiracy and knows
that a person with whom the offender conspires to commit a crime has
conspired or will conspire with another person or persons to commit
the same.crime, the offender is guilty of conspiring with that other
person or persons to commit that crime, whether or. not the offender
knows their identities,

(c) In a prosecution under this section, it is not a defense

(1) that the defendant belongs to a class of persons who by
definition are legally incapable in an individual capacity of

o1- - CSHB 30(Jud)



committing a crime that is an object of the conspiracy; or
(2) that a person with whom the defendant conspires could
not be guilty of a crime that is an object of the conspiracy because
0f
(A) lack of criminal responsibility or other legal
incapacity or exemption;
(R ynawareness of the criminal nature of the conduct
in questic@»r of the criminal purpose of the defendant; or
) any other factor precluding the culpable mental
state required for the commission of the crime

(d) In a prosecution under this section, it is a defense that,
if the criminal objective were achieved, the defendant would not be
legally accountable under AS 11.16.120(b) for the conduct of the
person with whom the defendant conspired.

() In a prosecution under this section it is an affirmative
defense that the defendant, under circumstances manifesting a volun-
tary and complete renunciation of the defendant's criminal intent,
gave timely warning to law enforcement authorities or otherwise made
proper effort to prevent the commission of the crime that was the
object of the conspiracy. Renunciation by one conspirator does not
affect the liability of another conspirator who does not join in the
renunciation.

(1) The liability of a conspirator for offenses committed
furtherance of the conspiracy, including a crime that is an object of
the conspiracy, shall be determined under AS 11.16.

() A person may not be convicted under this section solely on
the basis of the uncorroborated testimony of a person with whom the
defendant conspired.

(h) Conspiracy is a

CSHB 30 (Jud) -2-



(1) class A felony if the object of the conspiracy is a
crime punishable as an unclassified felony;
(2) class B felony if the object of the conspiracy is a
crime punishable as a class A felony;
(3) class C felony if the object of the conspiracy is a
crime punishable as a class B felony;
(4) class A misdemeanor if the object of the conspiracy is
a crime punishable as a class C felony;
c«> class B misdemeanor if the object of the conspiracy is
a crime .punishable as a class A misdemeanor;"?
) (6) class C misdemeanor if the object of the conspiracy is
a violation of a municipal ordinance. /

Sec. 11.31.125.DURATION  OF CONSPIRACY FOR PURPOSES OF LIMITA-
TIONS OF ACTIONS. For purposes of applying AS 12.10 governing limita-
tions of actions, in a prosecution under AS 11.31.120, conspiracy is a
continuing course of conduct that terminates

(1) when all the crimes related to controlled subst.nces
or promotion of prostitution that are its object are completed,

(2) when the agreement is abandoned by the defendant and by
the person with whom the defendant agreed; or

(3) as to an individual defendant, when the defendant
abandons the agreement by advising the person with whom the defendant
agreed of the defendant's abandonment or the defendant informs law
enforcement authorities of the existence of the conspiracy and of the
defendant's participation in it,
rSec. 2. AS 11.31.140 is amended to read:

Sec. 11.31.140. MULTIPLE CONVICTIONS BARRED. (a) It is not a
defense to a prosecution under A3 11.31.100 - 11.31.120 [AS 11.31.100
OR AS 11.31.110] that the crime that is the object of the attempt”?

-3- . CSHB 30(Jud)



conspiracy, or solicitation was actually committed pursuant to the
attempt, conspiracy, or solicitation.

(b) A person may not be convicted of more than one crime defined
by AS 11.31.100 - 11.31.120 [AS 11.31.100 OR AS 11.31.110] for conduct
designed to commit or culminate in commission of the same crime.

(c) A person may not he convicted on the basis of the same
course of conduct of both (1) a crime defined by AS 11.31.100 - 11.-
31.120 [AS 11.31.100 OR AS 11.31.110]; and (2) a crime that is an
object of the attempt, conspiracy, or solicitation,

(d) This section does not bar inclusion of multiple counts in a
single indictment or information charging commission of a crime de-
fined by AS 11.31.100 - 11.31.120 [AS 11.31.100 OR AS 11.31.110] and
commission of the crime that is the object of the attempt, conspiracy,
or solicitation.

Sec. 3. AS 11.31.140 is amended by adding a new subsection to-read:

(e) |f a person conspires to commit more than one crime unde
AS 11.31.120, the person commits only one crime of conspiracy if the
multiple crimes are the obiect of the same agreement.

amended to read:

upon conviction of an offense, a defendant who is not an
organization may be sentenced to pay, unless otherwise specified in
the provision of law defining the offense, a fine of no more than

(1)  $75,000 for murder in the first or second degree,
sexual assault in the first degree, kidnapping, or misconduct involv-
ing a controlled substance in the first degree;

(2) $50,000 for a class A, B, or C felony;

(3) $5,000 for a class A misdemeanor;
(4) $1,000 for a class B misdemeanor;
(5) $500 for a class C misdemeanor;
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175187
Original sponsor: Donley
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 30 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the crime of conspiracy to commit
a felony involving delivery of certain controlled
substances or promotion of prostitution."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 11.31 is amended by adding new sections to read:

Sec. 11.31.120. CONSPIRACY. (a) An offender commits the crime
of conspiracy if, with the intent to promote or facilitate a felony
offense relating to the delivery 'of a controlled substance under
AS 11.71.010 - 11.71.040 or a felony offense relating to promotion of
prostitution under AS 11.66.110 - 11.66.120, the offender agrees with
one or more persons to engage in or cause the performance of that
offense and the offender or one of the persons does an overt act in
furtherance of the conspiracy.

(b) If an offender commits the crime of conspiracy and knows
that a person with whom the offender conspires to commit a crime has
conspired or will conspire with another person or persons to commit
the same crime, the offender is guilty of conspiring with that other
person or persons to commit that crime, whether or not the offender
knows their identities.

(c) In a prosecution under this section, it is not a defense

(1) that the defendanthelongs to a classof persons who by
definition are legally incapable in an individual capacity of com-
mitting a crime that is an objectof the conspiracy;or

(2) that a person with whom the defendant conspires could

-1- CSHB 30(Jud)
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not be guilty of a crime that is an object of the conspiracy because
of
(A) lack of criminal responsibility or other legal
incapacity or exemption;
(B) unawareness of the criminal nature of the conduct
in question or of the criminal purpose of the defendant; or
(C) any other factor precluding the culpable mental
state required for the commission of the crime.

(d) In a prosecution under this section, it is a defense that,
if the criminal objective were achieved, the defendant would not be
legally accountable under AS 11.16.120(b) for the conduct of the
person with whom the defendant conspired.

() In a prosecution under this section it is an affirmative
defense that the defendant, under circumstances manifesting a volun-
tary and complete renunciation of the defendant's criminal intent,
gave timely warning to law enforcement authorities or otherwise made
proper effort to prevent the commission of the crime that was the
object of the conspiracy. Renunciation by one conspirator does not
affect the liability of another conspirator who does not join in the
renunciation.

(f) The liability of aconspirator for offenses committed in
furtherance of the conspiracy, including a crime that is an object of
the conspiracy, shall he determined under AS 11.16.

() A person may not be convicted under this section solely on
the basis of the uncorroborated testimony of a person with whom the
defendant conspired.

(h) Conspiracy is a

(1) class A felony if the object of the conspiracy is a
crime punishable as an unclassified felony;

CSHB 30(Jud) ~2-
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(2) class B felony if the object of the conspiracy is a
crime punishable as a class A felony;

(3) class C felony if the object of the conspiracy is a
crime punishable as a class B felony;

(4) class A misdemeanor if the object of the conspiracy is
a crime punishable as a class C felony.

Sec. 11.31.125. DURATION OF CONSPIRACY FOR PURPOSES OF LIMITA-
TIONS OF ACTIONS. For purposes of applying AS 12.10 governing limita-
tions of actions, in a prosecution under AS 11.31.120, conspiracy is a
continuing course of conduct that terminates

(1) when all the crimes related to delivery of controlled
substances or promotion of prostitution that are its object are com-
pleted;

(2) when the agreement is abandoned by the defendant and by
the person with whom the defendant agreed; or

(3) as to an individual defendant, when the defendant
abandons the agreement by advising the person with whom the defendant
agreed of the defendant's abandonment or the defendant informs law
enforcement authorities of the existence of the conspiracy and of the
defendant's participation in it.

Sec. 2. AS 11.31.140 is amended to read:

Sec. 11.31.140. MULTIPLE CONVICTIONS BARRED. (a) It is not a
defense to a prosecution under AS 11.31.100 - 11.31.120 [AS 11.31.100
OR AS 11.31.110] that the crime that is the object of the attempt?
conspiracy, or solicitation was actually committed pursuant to the
attempt, conspiracy, or solicitation,

(b) A person may not be convicted of more than one crime defined

by AS 11.31.100 - 11.31.120 [AS 11.31.100 OR AS 11.31.110] for conduct
designed to commit or culminate in commission of the same crime.
-3- CSHB 30(Jud)
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(c) A person may not be convicted on the basis of the same
course of conduct of both (1) a crime defined by AS 11.31.100 - 11.-
31.120 [AS 11.31.100 OR AS 11.31.110]; and (2) a crime that is an
object of the attempt, conspiracy, or solicitation.

(d) This section does not bar inclusion of multiple counts in a
single indictment or information charging commission of a crime de-
fined by AS 11.31.100 - 11.31.120 [AS 11.31.100 OR AS 11.31.110] and
commission of the crime that is the object of the attempt, conspiracy,
or solicitation,

* Sec. 3. AS 11.31.140 is amended by addin to read;

(e) |f a person conspires to commit more than one crime unds
AS 11.31.120, the person commits only one crime of conspiracy if the
multiple crimes are the object of the same agreement.

CSHB 30 (Jud) -4-
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HB 30 - Conspiracy

April 24, 1987
onse to the growing number o f drug and prostitution
crimes in the municipality o f A nchorage, | have

introduced HB 30 which creates the

state (o)

A laska is the only state without a
books. This legislation woill give
an im portant to ol to fight crim e

o f persons who mastermind and

f Alaska.

crim e of conspiracy in the

conspiracy statute on the

law enforcement officers

by allow ing the prosecution

finance crim inal activity b ut

are presently insulated from prosecution.

This legislation is strongly endorsed by law enforcement
officials across the state and by community groups and

individual A laskans concerned w ith crime. These include:
A laska Police Chiefs A ssociation/ A laska Police O fficers
A ssociation, M unicipality o f A nchorage, A nchorage Crime
Commission, Fairbanks Police Department, A nchorage Police
Department, Valdez Police Department, Soldotna Police

Department, A nchorage Chamber o f Commerce, Spenard A ction
Committee and V ictim s For Justice.

INTERIM IN ANCHORAGE
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Prepared by Gruenburg 4/29/87

SECTIONAL ANALYSIS

CSHB 30
Section 1
AS 11.31.120 Creates the crim e of conspiracy to commit the
crimes of delivery of a controlled substance or promotion o f
prostitution w hich are at least class C felonies.
AS 11.31.120¢(hb) Provides that a person may commit the crime

of conspiracy with any of his or her intended co-conspirators
regardless of whether the person knows the co-conspirators

identity

AS 11.31.120¢(c) Provides that it is not a defense to the
crim e of conspiracy that defendant was not legally capable of,
or that his co-conspirator lacked the required mental state to

commit the underlying crim e.

11.31.120¢(d) Provides that it is a defense to a charge o f
conspiracy that the defendant was a victim of the underlying

nevitable element of the

crime or that a conspiracy is an

underlying crim e.

11.31.120¢(e) Provides that a person who renounces his intent

to commit the underlying crime and makes a timely effort to

prevent the crim e is not guilty of a conspiracy.
11.31.120¢(c) Provides that a conspirator's liab ility for a
crime committed in furtherance of a conspiracy shall be
governed by existing law controlling accomuplice liability
11.31.120¢(g9) Provides that a person may not be convicted of
conspiracy if the only evidence of that person's g uilt is the
testimony of an alleged co-conspirator.

f
11.31.120¢(h) Provides that the crim e of conspiracy shall be
classified and punishable at one level below the
classification of the underlying offense.

AS 11.31.25 Provides that the statute o f lim itations does not
begin to run for an alleged conspiracy un til a |l the
underlying crimes have been completed or there have been acts

of abandonment.

Section 2

AS 31.140 Provides that a person may be convicted of either
conspiracy, solicitation, attempt or the underlying crim e but
that a person may not be convicted of more than one of these
offenses for a single course of conduct intended to result the

commission of the same crime.

Section 3
AS 11.31.140¢(e) Provides that a person may be convicted of
only one count of conspiracy for a single agreement to comm it

multiple crimes.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB3Q

This bill makes it a crime for two or more persons to
"conspire" together to violate state or municipal laws regarding drugs
and prostitution. Enactment of this bill will permit state attorneys to
prosecute conspirators even though the crime that was the object of a
conspiracy may not have been completed.

With the limits setby the bill, the major focus of
enforcement attention will be upon the major narcotics rings which have
appeared in the state during the last few years.

Investigation and prosecution of large-scale drug trafficking
cases 1is extremely time-consuming and labor intensive. Major narcotics
rings are carefully planned and organized, and it requires the same
degree of planning and organization to detect, investigate, infiltrate,
and ultimately break the rings. A good example 1isthe single big drug
case that the state was able to pursuein FY 85 - the "Black Gold"
heroin ring 1in Anchorage. The case involved 29 separate individuals
(most charged with selling heroin), almost all of whom were granted
separate trials, thus creating 29 cases out of a single operation. So
far there have been nf acquittals, although a few defendants have fled
the state and are now fugitives.

The "Black Gold™ 1investigation required the "full-time™ (12
hours a day, 6 or 7 days a week) direction and legal assistance of two
experienced prosecutors for over, two months. In addition to obtaining
over 25 search warrants, the prosecutors consulted on a daily, sometimes
hourly, basis with and guided the efforts of three teams of officers: a
"surveillance” team varying from 10-20 officers to keep track of the
members of the ring; a "buy"” team of 4-8 officers working closely with
informants to purchase narcotics; and an "investigation™ team of 2-6
officers who compile telephone records and other evidence in order to
discover links between individuals and organizations.

Under a conspiracy law, the scope of enforcement authority
would be expanded to include more persons involved in the ring, leading
to larger and more complicated investigations and prosecutions, but

leading to more effective enforcement of our drug laws. Effective
enforcement of these laws, especially at this point in Alaska®s history,
is critical. With the opening of the new international wing at the

Anchorage airport, there has been an increase 1in the number of
international flights with passengers "off-loading™ in Anchorage. With
new routes of access to Alaska, and new types to drugs to deal in,
traffickers will have a field day. We must try to prevent the
infiltration into the state of new organizations intended to fill the
void left by the prosecution ofthe Resek-Marin family (FY 84), the
Black Gold ring (FY 85) and, most vrecently, the Azzarella-Serra

organizations (FY 86).

Considering the increase in sophisticated narcotics
trafficking, and the efforts necessary to adequately meet this threat,



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

the Department of Law believes that it will need the dedicated services
of at least two full-time attorneys, a paralegal, and a secretary in
Anchorage. The U.S. Department of Justice recently awarded $823,000 in
federal grant monies to the state under the Anti-Drug Abuse Act of 1986.
Most of these monies will be subgranted to the Department of Public
Safety; howevc up to $170,000 will be retained by the Department of
Law to fund two attorney positions. One of these positions must be
dedicated to handling forfeitures of contraband, vehicles and weapons
seized from drug dealers. Consequently, only one grant funded attorney,
»*chout support personnel, will be available for the investigation and

prosecution of major drug traffickers. The department is therefore
requesting fiscal note funds to pay for one additional drug prosecutor,
one paralegal assistant, and one legal secretary. It is anticipated

that federal grant monies, to pay for the other drug prosecutor, and the
forfeitures attorney, will be available at least through FY 90.



CONTINUATION

For Bill/Resolution No. - 5S1Q,-—————-

Atty IV
71000 72.3
72000 5.4
73000 66
74000 4.2
75000 1.5
Total 90.0

Costs beyond FY 89 include a 3% annual inflation

of FISCAL NOTE ANALYSIS

Fiscal Summary - HB30

P/A 1| Leg. Sec.
43.9 32.1

5.4 -0-

6.6 4.2

4.2 3.0

1.5 6.5

61.6 45.8

less one-time equipment costs.

"lutal

148.3
108
17.4
11.4

9.5

197.4

factor



Position Title
Attorney 1V
Time Status Staff Months
PFT 12
Type of Ex:fenditure 2
Salary 56,244
Benefits 16,028
Premium Pay
Oilier
Tolal Personal Services
Travel
Contractual

Commodities

Equipment
Other
Total Cost
Funding Source for Total Cost

Federal Receipts 1002

0. F. Match 1003

General Fund 1004

GF Program Receipts 1005

Other

Agency
Request For
RRU

New Position
Component

No. of Pt;lsitions Range/Step " Darg. Unit

Location Election District

EBA - Anchorage

Justification

Amount This 1is the first of three positions that will b4
3 needed to provide prosecution services of defen—
dants who conspire to violate state and municipal

laws regarding drugs and prostitution. Investiga—

tion and prosecution of large-scale drug traf—
ficking cases and prostitution rings is extremely

72,272 time consuming and labor intensive and will
5.400 require a minimum of two attorneys. Allocation to
6.600 the full-working level of Attorney 1V for this
4200 position is recommended because of the seriousness
1,500 of the crimes being prosecuted.

89.972

89,972

Department of Law FY 89
Prosecution Page 1 of 3
Third Judicial District Revised Dale 1/21/88



Position Title :
_ _ Paralegal Assistant Il
Time .Stains Staff Months
PFT 12
Type of Expenditure
1 2
Salarv 32.424
Benefits 11,847
Premium Pay
Other
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1001
GF Program Receipts 1005
Other
Agency

Request For

New

HIUJ

Position

Component

No. of Positions
Location

Amount

3

43.911
5,400

6,600

4.200
1,500

61,611

61.611

Department of Law

Prosecution

Third Judicial District

Range/Ste Rarg. Unit
1 J P 16A J GGU

Election District
EBA - Anchorage

Justification

This 1is the second of three positions that will be
needed to provide prosecution services of defen—
dants who conspire to violate state and municipal
laws regarding drugs and prostitution. Investiga—
tion and prosecution of large-scale drug traf—
ficking cases and prostitution rings 1is extremely
time consuming and labor intensive and will
require the services of a skilled paraprofessional
in the preparation of evidence. Allocation to the

paralegal assistant 11, full working level s
recommended.

Page 2 of 3

Revised Dale 1/21/88



Position Title No. of Positions Rangc/Step 108 Barg. Unit

_ Legal Secretary | 1 GU
lime .Status Staff Months Location Election District

PFT 12 EBA - Anchorage

Justification
Type of Expenditure Amount This is the third of three positions that will be

! 2 8 needed to provide prosecution services of defen—
Salary ‘22,716 . dants who conspire to violate state and municipal
Benefits 9,334 laws regarding drugs and prostitution. Investiga—
Premium Pay tion and prosecution of large-scale drug traf—
Other ficking cases and prostitution rings is extremely

Total Personal Services 32.050 time consuming and labor intensive and generates
Travel -0 - substantial legal documentation, including: search
Contractual 4,200 warrants, subpoenas, motions, affadavits, and
Comrnnililics 3,000 legal memoranda. Consequently, full-time secre—
Equipment 6.500 tarial services will be required. Allocation to
Other the legal secretary 1 level is recommended in view

Total Cosl 45,750 of the heavy documentation load.

Funding Source for Total Cost

Federal Receipts 1002
fj. F. Match 1003
General Fund 100d 45,750

GF Program Receipts 1005
Other

Agency Department of Lav;
Request For . ti FY 89
New Position R0 r(_)secu I(_)n_ o Page 3 ~of 3
Third Judicial District Revised Dale 1/21/88

Component
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POLICE DEPARTMENT
CITY OF FAIRBANKS

656 7TH AVENUE
FAIRBANKS, ALASKA 99701

907-452-1527

April 22, 1987

The Honorahle Dave Donley

Sska State 3(]8 ture
P, Box V ?
Juneau, Alaska 99811

Ref: HB 30
Dear Representative Donley:

|| total aﬁ;reement with the |Alaska Assocjatjon of
o olice andt ? eace O icers Ass at n In
p ort of House Bill No. 30, relating tg the crime of ¢
spiracy. | am certain that | can speak for a|| commlssmned
members of the Fairbanks Police De artment who strongly
endaorse the concePt that a ger% an? the c?mm|s lon of
a crime by _another person i so cr|m|na y liable for such
actions. “Even though this bill is Jimited c Imes related
to con toII subst nces grost|tut|on and r0m0t|on of
Frostlltut | believe th J a] Pe amended in future
egislat sessions to include all felony statutes.

On hehal o thg Fairbanks Police Department and the citizens
th|Sem send my support and appreciation for passage of

Sincerely,

0 Chiefs
,o ? th r
im

Chief of Police
RLC:Inh

"The Golden Heart City"



TONY KNOWLES
MAYOR

ANCHORAGE POLICE DEPARTMENT

SO A 0

April 23, 1967

Representative Dave Donley
Alaska State Legislature
Pouch V (MS 3100)

Juneau, Alaska 99811

RE: CS HB 28 Prostitution Penalties
HB 30 Conspiracy

Dear Representative Donley,

It is my understanding that CS HB 28 and HB 30 w ill be discussed
in hearings on April 24, 1987.

I continue to support these billst as |I did during the Alaska
Association Chiefs of Police teleconference in January.

If | can be of any further assistance please do not hesitate to
contact me.

Ronald L. Ottfe
Chief of Police

RLOidI

RONALD L OTTE
CHIEF



Fee s 1987

Alaska Association Ch:iefs' bf Police

625 C Street « Anchorage, Alaska 99501

February 4, 1987

Representative Dave Donley
Alaska House of Representatives
P.0. Box V

Juneau, AK 99811

Dear Representative Donley,

I wish to thank you for allowing members of the Chiefs Association to
address legislative issues via teleconference on January 30, 1987.

I believe your teleconference with the membership is a first. We look
forward to providing input based on a professional law enforcement
perspective as 1issues arise.

As was apparent ~firom*the testimony by AACOP members we wholeheartedly
support HB28 and$HB30&

IT 1 or any of the membership can be of assistance in the future
please don"t hesitate to call.

Again, thank you for allowing us to participate in the legislative
process.

Sincerely,

Patrick M. Shely, President
Chief, Valdez Police Department

By: Del Smith, Vice President
Deputy Chief, Anchorage Police Department

625 C Street
Anchorage, Alaska 99501
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Alaska Association Chiefs of Police
625 C Sreet » Anchorace, Alasia 99501

April 23, 1987

Representative Dave Donley
Alaska 8tate Legislature

Pouch V (MS 3100)
Juneau, Alaska 99811

REs CS HB 28 Prostitution Penalties
HB 30 Conspiracy

Dear Representative Donlay,

During the January 1987 meeting of the Alaska Association Chiefs
of Police, the Association expressed support for CS HB 28, |

wanted you to know that we continue to support the bill as I
understand it has been scheduled for a hearing on April 24, 1987,

At the January meeting we also identified four legislative
priorities for this session. The number two priority for the

Association was and continues to ba HB 30, the Conspiracy B ill,
X understand that it too is scheduled for a hearing in the near

future and | wanted to assure you of our continued support.

Sincerely, :

By! Del 8mith, Vice President
Deputy Chief, Anchorage Police Department

625 C Sheet
Anchorage, Alaska 99501
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Fiscal Mote A nalysis
Prepared by O ffice of Public Advocacy

Department of A dministration

February 18, 1987
H3 30

This b il is intended to assist Alaskan state law enforcement
authorities in combatting the crim inal efforts of croups
organised for illegal purposes. Senate B ill 27 apparently lim its
its prescriptions to criminals in drug distribution and
prostitution schemes. I't must be assumed that numerous
prosecutions w ill be pursued under this statute because of the

current frequency of arrests for the substantive offenses

involved.

The Public Defender Agency and the O ffice of Public Advocacy must
assume that it will be appointed in the great majority of such
prosecutions just as it is currently appointed in the great

majority of drug and prostitution prosecutions.

Cases filed under conspiracy statutes on the federal level and in
other states routinely involve substantial attorney tim e,
particularly for preparation of pre-trial motions." This new
statute woill undoubtedly be the subject of constitutional
litigation from the outset. Because the statute is aimed at the
arrest of several individuals in each prosecution, it must be
assumed that O ffice of Public Advocacy w ill be appointed. Due to
the fact that the Department of Law's investigation activity w ill
probably focus on wurban areas, the O ffice of Public Advocacy is

requesting one experienced attorney and one clerk ty pist to

handle representation of clients charged under this b ill.
Enactment of this statute is intended to allow the prosecution o f
multiple co-defendants. The O ffice of Public Advocacy is
responsible by statute for providing legal representation to a |l
indigent defendants w ith whom the Public Defender Agency has a
conflict of interest. W hile staff attorneys can represent one
co-defendant, in a given case the O ffice of Public Advocacy must
contract with private counsel for the representation of all other
co-defendants determine to be indigent by the court. It is
anticipated that the comoplexity of this litigation woill dictate

high contract costs which are estim ated at $15,000 per defendant.

The Department of Law has not estimated the number of

prosecutions it ow ill initiate during FY86. The projected $75,000
in contract costs is thus based on the assumption the O ffice o f
Public Advocacy w ill be responsible for only five defendants for

w hich it cannot provide staff coverage.



HB 30 FISCAL ANALYSIS

ersonalServices; A ttorney (Y2 74 .4
Clerk/Typist [ 29 .3
ravel: Expert W itnesses, Investigation, etc .
or.tracrual: Contract A ttorneys 75.0
Expert W itnesses, Space, E tc. 10.0
upplies: O ffice, Law Library, ets .
cuioner.t: (One time) Furniture, O ffice M achines, Etc.
TOT.-ijii

Page 3 of 5

$103.7

85.0
2.5

6.0

$202.2



Position Title

Attorney 1V

Time Slallts
PFS

"Type (if Expenditure
1

Salary
llcncfits
Premium Pay
Oilier

stair Months

12

56,244
18,132

'Total Personal Services

Travel
Contraclual
Commodities

Equipment
Oilier
Total Cost
funding Source
federal Receipts 1102
G. P. Match
General fund 1 (KM

GP Program Receipts 1005
Other

Request For

for "Total Cost

“Agency

DKU

New Position

Component

Amount
3
74,376
/4,3 16
74 ,376

A dministration

O ffice of

No. of positions Range/Step varg. Uit

24/A

focalion Election District
KBA-Anchorage

X

Justification

The Anchorage OPA o ffice presently has
3 attorney positions devoted to criminal
defense. These attorneys are also
handling several major cases outside the
A nchorage area as staff coverage and
travel is more cost effective than
contracting major cases to private
attorneys in rural areas. Current
caseloads indicate that these three
attorneys cannot absorb the additional
cases which would result from this
legislation. It is necessary that an
additional attorney be added to the

A nchorage staff to cover the resultant

increased caseload.

FY 89

Advocacy
Page 4 of

Revised Dale

> A



Position I'illc -
Clerk Typist 1
lime .Status Stall Months
PFT 12

Type ol Exfenditure

Salary
Rencfils
Premium Pay
Oilier
Total Personal Services
Travel
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source lor Total Cost

1001
(ip Program Receipts 1005
Other

Perioral Receipts
P.. P. Match
Clencral Punrl

Request For

New Position

11
19,572
9,747

*Agency

URU

Conporent

No, di] Resitias

l.ocalion
FBA-Anchorage

Justification

Range/Step 8/A

llarg. Unit q

Election District

Amount The Anchorage OPA office presently has
3 3 legal secretary positions providing
clerical support to 12 professional
positions, 2 vista volunteers, and the
v VGAL program. The addition of an
attorney w ith a full caseload necessi-
29,319 tates the addition of another typist.
The clerical workload generated by
an additional attorney position cannot
be absorbed by the current secretarial
staff.
?Q .-U d
29,319
A dministration
FY 89
Office of Public Advocacy Page of

Revised l)aic




REPRESENTATIVE DAVEDONLEY

ALASKA STATE LEGISLATURE P.0.BOX V, JUNEAU 99811
DISTRICT ELEVEN .SPENARD (907)465-3892

CHAIRMAN

LABOR ANDCOMMERUE
COMMITTEE

MEMBER

STATE AFFAIRS COMMITTEE

MEMO : HEALTH. EDUCATIONAL
AND SOCIAL SERVICES COMMITTEE

INTERNATIONAL TRADE
SUB-COMMITTEE

DATE January 18, 1988

T0: All House members

FROM Representative Dave Donley
SUBJECT: HB30 - letter of support

Dear Colleagues,

Please find attached the Alaska Chiefs of Police Association, Alaska Peace
Officers Association and the FBI National Academy Associates position
statement recommending HB30 as its number one priority during this
legislative session.

This support joins the many other agencies across the state, such as
Municipality of Anchorage, Fairbanks Police Department, Soldotna Police
Department, Valdez Police Department and Victims for Justice who strongly
support the passage of RB30.

If you have any questions regarding this bill please give my office or me a
call at 465-3892.

Attachment

DD/mb

INTERIM INANCHORAGE
1024 WEST SIXTH AVENUE « ANCHORAGE, ALASKA 99501 « (907)561-8234



SB 27 (Rodey) and
HB 30 (Donley) identical measures, relating to the crime of conspiracy

We strongly endorse the concept that persons who join together to plan
the commission of a crime should be criminally liable for such action. In the
present version, the bills apply only to conspiracy related to the crimes of
prostitution and delivery of a controlled substance. We believe that all
crimes, but particularly murder and arson, should be the focus of any
conspiracy bill to be considered. Of all crimes, homicide is the most serious
that can be committed. The crime of arson almost always results 1in
substantial monetary impact and may present significant danger to innocent
victims. Both are appropriate targets for a conspiracy law.

A conspiracy statute will provide law enforcement agencies with a major
tool to deal with these very serious offenses. It will allow law enforcement
to Intervene at an early stage of the evolving plan to commit a crime, and
will allow persons to be charged prior to the commission of an illegal act.

Although there also Is an argument for the inclusion of drugs and/or
prostitution related offenses in a conspiracy statute, we believe the first
priority should be legislation addressing murder and arson. It is our
Intention to work with legislators to attempt to amend Senate Bill 27 or House
Bill 30 accordingly.

We fully endorse the concept of an affirmative defense jeing offered tc a
conspirator who renounces his criminal intent, provides timely warning to
authorities, and does what he can to prevent the crime, because these
provisions will serve as an inducement for some to help prevent the commission
of a crime. Both bills contain such provisions.

Of the fifty states and the federal government, Alaska alone does not

ive a state statute making conspiracy a crime. Since at least 19 0, the law

enforcement community has supported the concept of conspiracy bein”® a criminal

act.

-1 -
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Y031 1LdIOMTM gy

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 28, 1987

SUBJECT: CSHB 30(Judiciary) -- conspiracy
T0: Representative Donley

FROM: Keith B. Lev
Legislative yCounsel

Y?ur st a re q s ted an.explanation the two versmns
the FH Judiciary) prepare g ? n at|ve
Gruenb ergs office. gresen at|ve ruenbergs
given me permission Iscuss those drafts.
N

Thg chief difference between the ongmel ver3|on of HB 30
and the comml tee substitutes grep%r ?nresemtatlve
GTruen erg 1S t the committee su st|tutes ||

offense 0f cons acy {0 cons lracy to commit certain fel-
onies, The original HB 30 applied” to misaemeanors as well

as felonies.

A G T
a cont o?l IOsu s¥a (c]e un S 117 ofo 1.%1 %40.. y
e second ve r3|on 1S | ent|ca to fhe IESt excedpt at it

also aP plies to. conspiracy to com mit a eony rel to

R‘om tn% pro st|tut| n n er AS 11.66,110 - "11.66. 12

either Versio ap |e to S|mpe pros titutio r(]j under

AS 11.66.100 or a violation municipal ordinance.

If | may be of further assistance, please advise.

KBL.mkr

ml 1/089



POSITION PAPER

HB 30
This bill will make criminal certain types of conduct related
to efforts to promote prostitution or distribute illegal drugs.

The Alaska Public Defender Agency and the O ffice of Public Advocacy
are not law enforcement agencies and therefore are in no position
to evaluate the need for this legislation. The fiscal impact of
this bill will be determined by the types and frequency of prose-
cutions initiated by the Department of Law.

The Alaska Public Defender Agency and the Office of Public Advocacy
have adopted a neutral position with respect to this legislation.

Date
O ffice of Public Advocacy



STATE OF ALASKA 19S7 LEGISLATIVE SESSION

FISCAL NOTE

Bill V-ricn

Publish

Ku-.s.iion Date:

Title: "An Act relating
crime of conspiracy.
Spansor: Donley

Requestor:jjpusp -Judicial

EXPENDITURES/REVENUES:

OPERATING FY 87

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQOUS

TOTAL OPERATING i -0-

CAPITAL j

REVENUE !

FUNDIN'(7:

GENERALFUND -0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS

See Attached

'Brant
0 ffice

McGee |,
of

Prepared by :

Division :

Approved by Commissioner:

Agency: Department of

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)
Senate Secretary

(Thousands of Dollars)

Public

Garrev
A d m iimiissttrraattiiodnh ”

Agency Affected:
brij: OFf-ine

. _ Components:

HB 30

[.'.;1,.. 01-/13/87

Administration
nr Pnhidr

(Thousands of Dollars)
1 FY so FY 89 |

107.2 |
5.2

PP .4
2.6

111.5

~N©O

0

B — ke e —

203 .4 211.5

203 .4 211.5

703 .4

N
o
WO

(Attach a separate page if necessary)

Public Advocate
Advocacy

Peska—

FY 90 1

o

274-; 684
fg7

phone .
Da:2:

Date :

page ] of

Advocacy



Fiscal Note Analysis
Prepared by O ffice of Public Advocacy

Department of Administration
February 18, 1987 .

HB 30
This bill is intended to assist Alaskan state lav/ enforcement
authorities in combatting the criminal efforts of groups
organized for illegal purposes. Senate Bill 27 apparently limits
its prescriptions to criminals in drug distribution and
prostitution schemes. It must be assumed' that numerous-'
prosecutions will..be.pursued wunder this statute because of the---——--

current frequency of arrests for the substantive offenses —
involved. e —

The Public Defender Agency and the Office of Public Advocacy must_
assume-that it-will be appointed in the great majority of such "
prosecutions just as it is currently appointed in the great
ma.jprity. pf drug and prostitution prosecutions.

Cases filed under conspiracy statutes on the federal -level and in
other states routinely involve substantial attorney time,
particularly for preparation of pre-trial motions. This new
statute will undoubtedly be the subject of constitutional
litigation from the outset. Because the statute is aimed at the
arrest of several'individua'ls—n each prosecution t- It. must- ber.
assumed that Office~b~f~PUbli'C'Advocacy will be appointed. Due to

the. fa.ct that, the Department Of Law's investigation activity will
probably focus on urban area's'," the O ffice of Public Advocacy is
requesting one experienced attorney and one clerk typist to
handle representation of clients charged under this bill.

Enactment of this statute is intended to allow the prosecution of
multiple co-defendants. The O ffice of Public Advocacy is
responsible by statute for providing legal representation to all
indigent defendants with whom the Public Defender Agency has a
conflict of interest. While staff attorneys can represent one
co-defendant, in a given case the Office of Public Advocacy must
contract with private counsel for the representation of all other
co-defendants determine to be indigent by the court. It is
anticipated that the complexity of this litigation v/ill dictate
high contract costs which are estimated at $15,000 per defendant.
The Department of Law has not estimated the number of

prosecutions it will initiate during FYS86. The projected $75,000
in contract costs is thus based on the assumption the Office of
Public Advocacy will be responsible for only five defendants for

which it cannot provide staff coverage.

Page 2 of 3



HB 30 FISCAL ANALYSIS

Personal Services; Attorney 1V 74.8
Clerk/Typist 111 28.3

Travel: Expert Witnesses, Investigation, etc.
Contractual: Contract Attorneys 75.0
Expert Witnesses, Space, Etc. 10.0

Supplies: O ffice, Law Library, ets.

Equipment: (One time) Furniture, O ffice Machines, Etc.

TOTAL

103.

85.

201.



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST

Revision Date:
Title: An Act Relating to the Crime BRU :

of Conspiracy

Sponsor: Senator Rodey CompCnentsS

Requestor: Judiciary and Finance

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 87 FY 88 FY 89

OPERATING -

PERSONAL SERVICES 0 147.9 153.
TRAVEL 0 5.0 5
CONTRACTUAL 0 10.0 10.
SUPPLIES 0 2.5 2
EQUIPMENT 0 6.0 0
LAND 4 STRUCTURES 0 0 0
GRANTS, CLAIMS 0 0 0
MISCELLANEOUS 0 0 0
TOTAL OPERATING 0 0 C
CAPITAL 0 171.4 172.
REVENUE 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 171.4 172.
FEDERAL FUNDS 0 0 0
OTHER 0 0 0
TOTAL 0 171.4 172.
POSITIONS: 0 0 0
FULL-TIME 0 3.0 3.
PART-TIME 0 0 0
TEMPORARY 0 0 0
ANALYSIS: Attach a separate page if necessary
See attached.
Prepared By~” ana Fabe, Public Defender
Division: ublic Defender Agency
Approved by Commissioner: Garre.y Peska
Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies)

g B~ N o

Spnat.p Sprrptarv Panp

Bill Ve

Publish

Agency Affected:

Public

Third

FY

Department

Defend

Judicial

90

160.

10.

o O o o o

178.9

178.9

178.9

o o w o

Phone:

ate:

Date:

rsion:

Date:

er Aoency

District

FY 91

166.

11.

o O O o o

186.

186.

186.

o o w o

279-7541

© N o &

HB30

FY 97?

173.

11.

o O O o o

193.

193.

293.

o O w o

January 30. 1987

'x lz [e

© ~N o

of Administration

-?
Rev. 9/16/86
TI17K1/n??27IRT



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB30

PREPARED BY THE PUBLIC DEFENDER AGENCY

This bill is intended to assist Alaskan state law enforcement authorities in
combatting the criminal efforts of groups organized for illegal purposes.
Senate Bill 27 apparently Ilimits its prescriptions to criminals in drug
distribution and prostitution schemes. It must be assumed that numerous
prosecutions will be pursued under this statute because of the current
frequency of arrests for the substantive offenses involved.

The Public Defender Agency must assume that it will be appointed in a large
number of such prosecutions just as it is currently appointed with great
frequency in drug and prostitution cases.

Cases filed under conspiracy statutes on the federal level and in other states
routinely involve substantial attorney time, particularly for preparation of
pre-trial motions. Due to the fact that the Department of Law's investigation
activity will probably focus on urban areas, the Public Defender is requesting
one experienced attorney, a paralegal and a clerk typist to handle representa-

tion of clients <charged wunder this bill.



Personal

Travel:

Contractu

Supplies:

Equipment:

CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB3O0

PREPARED BY THE PUBLIC DEFENDER AGENCY

FISCAL ANALYSIS

Services: Attorney |V 74.8
Paralegal 11 44.8
Clerk/Typist 111 28.3
Expert Witness, Investigation, etc.
al; Expert Witnesses, Space, etc.
Office, Law Library, etc.
(One time) Furniture, Office Machines, etc.
TOTAL

Page 3_of 3

$147.9

$171.4



STATE OF ALASKA 1957 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version : HB30

REQUEST: Publish Date:

Revision Date: Agency Affected : Department of Law
Title : "An Act relating to the crime BRU : Prosecution

of conspiracy.”

Sponsor: Repr. Donley Components e Third Judicial District

Requestor:House Judiciary Committee

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 87 FY ss FY 89 FY 90 FY 91 FY 92
PERSONAL SERVICES 207.2 213.4 219.8 226.4 233.2
TRAVEL 16.2 16.7 17.2 17.7 18.2
CONTRACTUAL 24.2 24.9 25.6 26.4 “TTT2"
SUPPLIES 15.6 11.1 11.4 11.7 12.1
EQUIPMENT 110 -0 - “0- -0 - -0 -

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 274.0 266.1 274.0 282.2 290.7

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 274.0 266.1 074.0 282.2 290.7
FEDERALFUNDS

OTHER

TOTAL

POSITIONS:

FULLTIME 4.0 4.0 4.0 4.0 4.0
PART-TIME
TEMPORARY

ANALYSIS :  (Attach aseparate page if necessary)

Please see a ued analysis.

Preparedby: Richard |. Pegues,LDirect™r Phnn» e 465-3672

Divicion ® Administrative Serp/lces Dale: 1/27/87----—---
/' Ronald W. Lorenaen / /

Approved by Commissioner: Acting Attorney” General Date . 1/27/87

Agency : Department of Law

Disvibution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget .
Impacted Agency(ies) Page -----—-—- of
Tenate Secretary



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

This bill makes ic a crime for two or more persons to
"conspire"” together to violate state or municipal laws regarding drugs
and prostitution. Enactment of this bill will permit state attorneys to
prosecute conspirators even though the crime that was the object of a
conspiracy may not have been completed.

With the limits setby the bill, the major focus of
enforcement attention will be upon the major narcotics rings which have
appeared in the state during the last few years.

Investigation and prosecution of large-scale drug trafficking
cases 1is extremely time-consuming and labor intensive. Major narcotics
rings are carefully planned andorganized, and it requires the same
degree of planning and organization to detect, investigate, infiltrate,
and ultimately break the rings. A good example 1is the single big drug

case that the state was able to pursue in FY 85 - the "Black Gold"
heroin ring 1in Anchorage. The case 1involved 29 separate individuals
(most charged withselling heroin), almost all of whom were granted
separate trials, thus creating 29 cases out of asingle operation. So

far there have been no® acquittals, although a few defendants have fled
the state and are now fugitives.

The "Black Gold"™ investigation required the "full-time"” (12
hours a day, 6 or / days aoweek) direction and legal assistance of two
experienced prosecutors for over two months. In addition to obtaining
over 25 search warrants, the prosecutors consulted on a daily, sometimes
hourly, basis with and guided che efforts of three teams of officers: a
"surveillance” team varying from 10-20 officers to keep track of the
members of the ring; a "buy"™ team of 4-8 officers working closely with
informants to purchase narcotics; and an investigation”™ team of 2-6
officers who compile telephone records and other evidence in order to
discover links between individuals and organizations.

Under a conspiracy law, the scope of enforcement, authority
would be expanded to include more persons involved in the ring, leading
to larger and more complicated investigations and prosecutions, but
leading to more effective enforcement of our drug laws. Effective
enforcement of these laws, especially at this point in Alaska®s history,
is critical. With the opening of the ne™ international wing at the
Anchorage airport, there has been an increase 1in the number of
international flights with passengers "off-loading™ in Anchorage. Wifh
new routes of access to Alaska, and new types to drugs to deal in,
traffickers will have a field day. We must try to prevent the
infiltration into the state of new organizations intended to fill the
void left by the prosecution of the Resek-Marin family (FY 84), the
Black Gold ring (FY 85) and, most recently, the Az :,arella-Serra
organizations (FY 86™.

Considering the increase in sophisticated narcotics
trafficking, and the efforts necessary to adequately meet this threat,

2 .
pace ot



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

the Department of Law believes that it will need the dedicated services
of at least two full-time attorneys, a paralegal, and a secretary in
Anchorage. Previous fiscal notes on conspiracy legislation have been
premised upon the existence of a sufficient capability within the
Anchorage District Attorney"s Office to adequately handle large scale
narcotics prosecutions. However, 1in recent years, budget cutbacks have
resulted in narcotics positions being unfunded and proposed budget cuts
for FY 88 will make ©prosecution of these time-consuming cases
impossible. Thus, in order to permit the division to prosecute
narcotics conspiracy cases, funding must be restored so that a
functioning narcotics unit exists.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

Fiscal Summary - HB30

Atty 1V Atty 111 P/A 11 Leg. Sec. 1 Total
71000 70.6 62.4 42.5 31.7 207.2
72000 5.4 5.4 5.4 -0- 16.2
73000 6.6 6.6 6.6 . 4.2 24.0
74000 4.2 4.2 4.2 3.0 15.6
75000 1.5 1.5 1.5 6.5 .11.0
Total " 88.3 30.1 60.2 45.4 274.0

Costs beyond FY 88 include a 3% annual inflation factor,
less one-time equipment costs.



Position Title No. tf Positions Range/Step Barg. Unit
. Attorney IV 1
Time Status Staff Months Location Election District
PFT 12 EBA - Anchorage 8
Justification
Type of Expenditure Amount This is the first of four positions that will be
1 2 3 needed to provide prosecution services of
Salary 56,244 defendants who conspire to violate state and
Benefits 16,310 N Co municipal laws regarding drugs and prostitution.
Premium Pay Investigation and prosecution of large-scale drug
Other Vv ° trafficking cases and prostitution rings s
Total Personal Services tHi 2. 70,554 extremely time consuming and labor intensive and
Travel 5,400 woill require a minimum 0 f two attorneys.
Contractual 6,600 Allocation to the full-working level of Attorney
Commodities 4,200 IV for this position is recommended because of the
Equipment L 500 seriousness of the crimes being prosecuted.
Uilier
Total Cost 88,254
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004 88,254
[-A Receipts 1006
CIP Receipts’' 1061
Other
I L A T 4.
. ne R VAR : A
¢ o V. ECO ‘e
Agency Department: of Law
Request For FY 88
N b it] BRU Prosecution page i of 4
ew osition Revised Dale

Component Third Judicial

District



Position Title
Attorney 111

Staff Months
PFT 12

Time Status

Type I<f Expenditure

1 2
S.-tlarv 49.140
Benefits 13,264
Premium Pay
Oilier

Total Personal Services
Travel
Contractual
Commodities
Equipment
Oilier

Total Cost

Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts” 1061
Oilier
- " e; e " o o m
é -
[P, 2o = e

Agency

Request For
BRU

New Position
Component

Amount

3
oyt ¥,V

AL V=

> <0

62,404
5,400
6,600
4,200
1,500

80,104

80,104

Department of Law

Prosecution
Third Judicial

No. of Positions Kange/Slcp Barg. Unit
N
6
Location Election District
EBA - Anchorage 8
Justification
This 1i1s the second of four positions that will be
needed to provide prosecution services of
defendants who conspire to violate state and
municipal laws regarding drugs and prostitution.
Investigation and prosecution of large-scale drug
trafficking cases and prostitution rings is
extremely time consuming and labor 1intensive and
will require a minimum of two attorneys.
Allocation to the Attorney 111 level is
recommended because this position will assist the
Attorney 1V in the prosecution of serious crimes.
Page 2 of 4 e
Revised Date

District



- I
Position Title paralegal Assistant II No. of PosLtlons Range/Step L6A Darg. Unit N
Time Status Staff Months Location Election District
PFT EBA - Anchorage
JuillficBllon
Type of Expenditure Amount This is the third of four positions that will be
1 2 3 needed to provide prosecution services of
Salnry 32,424 defendants who conspire to violate state and
Benefits 10,095 = municipal laws regarding drugs and prostitution.
Premium Pay ' L . Investigation and prosecution of large-scale drug
Other Ko ot trafficking cases and prostitution rings 1is
Total Personal Services 42,519 extremely time consuming and labor intensive and
Travel 5400 will require the services of a skilled para-
Contractual 6,600 professional in the preparation of evidence.
Commodities 4,200 Allocation to the paralegal assistant TT, full
Equipment 1,500 working level is recommended.
Oilier
Total Cost 60,219
V e % ey
Funding Source for Total Cost
Federal Receipts 1002
(L F. Match 1003
Ccneral Fund 1004 60,219
[-A Receipts 1006
C1P Receipts 1%1
Oilier
Agenc Department of Law
Request For e _ FY 88
BRU Prosecution Page of

New Position

Component Third Judicial District Revised Dale



Position Title
Time Status
P

Type of E

Salary
Dencfits
Premium Pay
Olhcr

Travel
Contractual
Commodities
Equipment
Other

Legal Secretary
* Staff Months

FT

xpenditure

1

Total Personal Services

Total Cost

23,460
8,192

Funding Source for Total Cost

Federal Rece
G. F. Match
General Fund
[-A Receipts

CIP RccciplLi
Other

Reque
New

ipts 1002
1003
1004

1006

1061

st For
Position

1fS"]1S S
Wwi

Agency
DRU

Component

Amount

31,652

4,200
3,000
6,500

45,352

45,352

Department of Law

Prosecution

No. of PoFitions Range/Step Darg. Unit

1201 GGU

Location Election District
EDA - Anchorage

Justification

Tills is the fourth of four positions that will be
needed to provide prosecution services of
defendants who conspire to violate state and
municipal laws regarding drugs and prostitution.
Investigation and prosecution of large-scale drug
trafficking cases and prostitution rings s
extremely time consuming and labor intensive and

generates substantial legal documentation,
including: search warrants, subpoenas, motions,
affadavits, and legal memoranda. Consequently,

full-time secretarial services will be required.
Allocation to the legal secretary | level is
recommended in view of the heavy documentation
load.

FY 88

Page 4 of 4

Third Judicial District Revised Date



STATE OF ALASKA 1987 LEGISLATIVE SESSION

FISCAL NOTE
Bill Version: __HB_30
Publish Date:
REOUEST
Revision Date: Agency Affected: _Pub_Lic_Safety_
Title: "An Act relatingto the <crime BRU: _Al aska_State_Troogers_
of _consgj_ra
Sponsor: Reg. Donley Components: 0£tgchments_&_CJ_j_"B"
Requestor: eL_OiLdLIC.la.Cy. Narcotii cs__
EXPENDITURES/REVENUES: (Thousands of Dollars
FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

eouTpment

LAND & STRUCTURES

CRANTSa CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

i capTial:_: Z-Z_C>Mi Ojo L0 1 2

|Z777vIvl nueZZZ77777777\7777777777\7777777777177777777777\7777777777\7777777777177777777777)

FUNDING: (Thousands of Dollars)
CENERAL FUNDS 0 0 0 0 0 0
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact is anticipated.

Prepared by: Francis C. Allan Phone: 289-5691
ivision: Alaska_State I£E2EL££E£EE r\ Date: 1/16/87
Approved by Commissioner”’ Date: //p.Q—/8~)
Agency : JPilbJjELJSafeiy ZZZ

Distribution (by preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agency(ies) page__ 1 of

Senate Secretary



