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Criminal Rules 41

Rule 41. Bail.

(@ Admission to Bail. The defendant in a criminal pro—
ceeding is entitled to be admitted to bail pursuant to AS 12.
30.010- 12.30.080.

(b) Prosecuting Attorney — Appearance and Notice. The
prosect.Ling attorney may appear and be heard in all proceed—
ings relating to bad. The judge or magistrate, in his discre—
tion, may require that notice of such proceedings be given
the prosecuting attorney.

(cl Surrender of Defendant. At any time before forfeiture
of the undertaking or the cash deposit in lieu thereof, the
sureties on the undertaking or the owner of the deposit may
surrender the defendant to the custody of a peace officer or
the defendant may surrender himself to the officer. There
shall be delivered to the officer at the time of surrender a
certified copy of the undertaking or a certificate as to the ca%h
deposit executed by the clerk of court. The peace officer shall
thereupon detain the defendant in custody as upon a commit—
ment and acknowledge the surrender by a written certificate.

(d) Forfeiture.
(¢H) DeclaatiOn. i the person released on bail on the

giving or pledging of security fails to appear before a court or

judicial officer as required, the judge or magistrate before

whom the person released was to appear shall set a time for

hearing to determine ifthe nonappearance was willful. Notice of
the hearing shall be furnished and opportunity to be heard

shall be granted to the prosecuting attorney, the defendant,

the defense attorney, and the person giving or pledging the

security. Nothing in this section shall interfere with the Is—
suance of a summons or bench warrant for a person who fails

to appear as required before a court or judicial officer.

() JL[bTEth of Forfertre. 1f after the hearing the
judge or magistrate determines that the nonappcarance of the
person released on bail was willful, the security, given or
pledged, shall be forfeited. An appeal may be taken of the
judgment of forfeiture in the manner of other appeals.
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41 Criminal Rules

®?) Bforoament. execution shall issue on judgments of
forfeiture in the same manner as on other judgments for the
payment of morey. (Amended by Supreme Court Order 157
effective February 15,1973)

Generally:
CROSS REFERENCES: Crim. Forms 55—59, 61— 64, 66, 69— 72

(a)  CROSS REFERENCES: AS 12.30.010— AS 12.30.080 (as amended
byc. 20 SLA 1966); Crim. Forms 53, 54

(0) CROSS REFERENCES: AS 12.30.020; Crim. Form 60
(d) (1) CROSS REFERENCE: Crim. Form 65
(d)(2) CROSSREFERENCES: Crim. Forms 67, 68

CrR 134
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41 Criminal Rules

I(a) Setting™side. The court may directthat a forfeiture be
/\getasme op'qp such conditiong as the court may impose* if iFap—~
"pears th\t jusfice does not require the”giuorcement of the for- d
zfeltuye. \

(3) Enforcement. when a forfeiture has not b'..en set aside, the
court shall on motion enter a judgment of default and execution
may issue thereon. By entering into an undertaking the obligors
submit to the jurisdiction of the court and irrevocably appoint the
cleric of the court as their agent upon whom any papers affecting
their liability may be served. Their liability may be enforced on
motion without the necessity of an independent action. The mo-
tion and such notice of the motion as the court prescribes may
be served on the cleidc of the court, who shall forthwith mail copies
to the obligors to their last known addresses. The written under-
taking shall provide for enforcement in ccordance with this rule>v/~-V

emission. A fter entry of suchjudgment, the-cpurfmay”.T
‘tielconditiOM~A~Anpngnjnn
.settihg"aside®ibr?itQrp-in*ra®aph® (2)"-of

N(kp-Exoneratioi® Whenyhe condition of the undertaking or the
deposit of cash made in lici thereof has been satisfied or the for-
feiture thereof has been set aside or remitted, the court shall ex-
onerate the obligors and release any bail. A surety may be ex-
onerated by a deposit of cas” in the amount of the undertaking
or by a timely surrender of the defendant into custody. When ex-
oneration is ordered and bail released, any cash deposit made in
lieu of an undertaking shall be returned to the owner thereof. Be-
fore exoneration is ordered or bail released, reasonable notice of
the application for same shall be “iven to the district attorney or
to his authorized representative.

(1) Recommitment of Defendant—iNew Bail.

(1) Recommitment. The superior court may order that a de-
fendant previously admitted to bail be recommitted and placed in
custody in either of the following instances:

[a] Where there is a breach of tlie condition of the under-
taking or the deposit of cash made in lieu tnereof.
[b] Where it appears to the court that any surety on the

undertaking is dead or not qualified. \
[c] At any time following the return-of an indictment cr
information. \

If the defendant is present in court when the order is made, he
must be placed in custody at that time. If he is not present, a bench
warrant shall be issued fo>*his arrest. \

2) New Bail. Except where the breach consists of the de-
fendant's failure to appear for judgment upon conviction, the court
shall permit him to furnish new bail with different'sureties or
in an increased amount, as specified in the order. \



b 7. VaanY;

v,
PASSED.
' Wo'< fyujedig C itho 1% 2.00~
"NUMBER 367

THE COMMITTEE DISCUSSED HP 644. REP. GRUENBERG MOVED THE
3/31/86 VERSION OF CSHB 644 FOR THE PURPOSE OF DISCUSSION.
THERE WAS NO OBJECTION.

REP. GRUENBERG EXPLAINED THE jVILL BRINGS ALASKA INTO
CONFORMANCE WATE» 42 OmeER STATEG AND meE FEDERAL SYSTEM.
CURRENTL.Y THEFSE IS NO PROVISION ALLOWING THE COURT TO RETURN
ALL OR PART OF THE- BAJJA.-BACK TO THE BAILER, IF THE OFFENDER
IS BROUGHT INTO COURT AFTER JUMPING BAIL. ALASKA'S STATUTE
WAS ORIGINALLY DRAFTED BASED UPON THE FEDERAL RULE OF
CRIMINAL. PROCEDURE WHICH WAS SUBSEQUENTLY AMENDED TO ALLOW
REMISSION OF BAIL. THIS BILL WAS INTRODUCED AT THE REQUEST
OF BAIL BONDING COMPANIES. THE BILL AUTHORIZES THE BONDING
COMPANY TO ARREST THE PERSON IF A CERTIFIED COPY OF THE
ARREST WARRANT HAS BEEN OBTAINED. THE BOND COMPANY WOULD BE
REQUIRED TO COMPLY WITH COURT ORDERS. THE BILL ALSO ALLOWS
THE BOND COMPANY TO APPLY FOR REMISSION OF BAIL.

NUMBER 427

REP. CLOCKSIN ASKED HOW THE MIRANDA RIGHTS APPLY TO A BAIL
BONDSMAN. REP. TAYLOR ANSWERED IF THE BAIL BONDSMAN
ATTEMPTS TO USE ANYTHING SAID BY THE OFFENDER IN COURT, THE
BAIL BONDSMAN CANNOT APPLY FOR REMISSION OF BAIL.

NUMBER 434

REP. GRUENBERG REFERRED TO AN 1810 U.S. SUPREME COURT
DECISION WHICH STATED THE DEFENDANT AND THE BAIL BONDER HAVE
A CONTRACTUAL RELATIONSHIP WHICH CONTAINS NO CONSTITUTIONAL
PROTECTIONS.

NUMBER 426

REP. CLOCKSIN ASKED FOR A LEGAL OPINION ON DUE PROCESS
RIGHTS IN THIS SITUATION.

C:
NUMBER 460 .2

REP. PETTYJOHN ASKED FOR CLARIFICATION OF SECTION <C). REP.
GRUENBERG EXPLAINED THE PROCEDURE. IF THE DEFENDANT DOES
NOT SHOW UP FOR TRIAL A NOTICE OF HEARING AND ARREST WARRANT
ARE ISSUED. THE HEARING DETERMINES WHETHER THE ORIGINAL
ORDER FOR THE HEARING WAS VALID, AND WHETHER THE PERSON HAS
NOT APPEARED. A JUDGEMENT OF FORFEITURE IS GRANTED IF THE
COURT FINDS THOSE TWO FACTS. THE BILL WOULD APPLY IF THE
DEFENDANT 1S BROUGHT IN BETWEEN THE ORIGINAL NOTICE AND THE
HEARING.

CHAIRMAN MILLER NOTED HB 644 WOULD BE HELD OVER UNTIL A
LEGAL OPINION OF THE MIRANDA RIGHTS QUESTION COULD BE
OBTAINED.

NUMBER 525

CHAIRMAN MILLER ASKED IF A PRIVATE CITIZEN HAS TO READ THE
DEFENDANT'S RIGHTS WHEN MAKING AN ARREST. REP. CLOCKSIN
ANSWERED NO.
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REPRESENTATIVE CLOCKSIN EXCUSED HIMSELF TO GO TO A DOCTORIS
APPOINTMENT AT 2:15.

vnumbefTT] A

CHAIR MILLER ANNOUNCED THAT THE COMMITTEE (JOULD TAKE UP HB
644 NEXT, BUT WOULD STAND AT RECESS UNTIL REPRESENTATIVE
GRUENBERG, THE PRIME SPONSOR, ARRIVED, AS HE WAS NEEDED
BOTH FOR AN EXPLANATION OF THE BILL AND A QUORUM.

DUF. TO TAPE MALFUNCTION — TAPE BROKE, THE REMAINDER OF THE
MEL.TNG 1S NOT RECORDED.

REPRESENTATIVE GRUENBERG ARRIVED AND THE MEETING WAS CALLED
BACK TO ORDER.

A MOTION TO ADOPT COMMITTEE SUBSTITUTE TO HB 644 WAS MADE.
THERE WERE NO OBJECTIONS SO THE CS WAS ADOPTED.

A MOTION TO MOVE CSI-IB 644, JUDICIARY, OUT OF COMMITTEE,
WITH INDIVIDUAL RECOMMENDATIONS. THERE WERE NO OBJECTIONS
SO CSHB WAS MOVED OUT.

THE MEETING WAS ADJOURNED AT 2:20 P.M.

RO601 * END OF DOCUMENTS IN LIST - ENTER RETURN OR ANOTHER COMMAND.
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Original sponsors: Gruenberg and Boucher

IN THE HOUSE BY THE JUDICIARY COMh .TTEE
S FOR HOUSE BILL NO. 644 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled. "An Act relating to arrest by a surety and remission
of bail."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.30.060 is amended by adding new subsections to read
(b) If a person released under the provisions of this chapter
fails to appear before a court as required or violates the conditions
of release, upon the issuance of an arrest warrant by the judge or
magistrate, the surety or its agent may arrest the person and deliver
the person to a peace officer along with a certified copy of the war-
rant. This section does not limit a peace officer's power to arrest,
(¢c) After entry of a judgment of forfeiture, the surety may
apply to the court for a remission. [t it appears that justice does
not require the forfeiture, the court may grant the application and
remit forfeiture, in whole or in part, upon conditions that the court
may impose. The conditions may include payment of the expenses in-
curred in the proceedings for the enforcement of the forfeiture and in

securing the return of the defendant.
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May, 1988
Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen
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HOUSE COMMITTEE REPORT

@
Date referred: 1/19/87 FURTHER REFERRALS:
DATE
The Judiciary Committee k:s considered HB 24

“"An Act relating to remission after forfeiture of bail."

RECOMMKKDS:
L replace with CS> Cjo L” the same title
[ 1 attached amendment(s) [ 1 anew title
do pass
] do not pass
1 no recommendation
] 1individual recommendations
] additional referral to the Committee
ADOPTS: [ 3 letter of intent

ATTACHES HEW Ei1scAL NOTE(s):

[ 1 fiscal impact [ 1 same as previous TFiscal note
(v"T zero fiscal note published

[ 1 zero with analysis [ 1 same as previous zero fiscal



<> After entry of a {'udgment of forfeitrue, the surety
may apply to the court for a remission. The court may
grant the application and remit forfeiture? in whole or in
port>if the defendant_subsequentlx appears hefore the court
and in other cases il it appears that justice d<es not
ruqui re the forfai tuv
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mBILL "NO:  HB24 DATE: 2/11/87

TITLE: "An Act relating to remission CONTACT:Maj. Walter J. Gilmour
after forfeiture of bail." Acting Director
269-5641

The Division of Alaska State Troopers' position is neutral on this legislation.

This legislation would permit the return of bail to a surety following a
forfeiture of bail for some action of a defendant, but alr.o require the surety
to pay for expenses entailed in returning the defendant to the court.

The basic purpose of bail is to deter a non-appearance of the defendant.
Passage of this legislation may help bail bondsmen in cases where they are not
at fault for a defendant's flight.

< « Lo
William R. Nix v
Actin® Jommissioner
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: HB_24
Publish Date:
REQUEST
Revision Date: Agency Affected: Public Safety
Title: "An Act relating to remission BRU:  Alaska State Troopers
after forfeiture of bail.l
Sponsor: Rep. Bouciier Components: Detachments and C.I.B.

Requestor: House Judiciary

EXPENDITURES/REVENUES: (Thousands of Dollars
FY 87 FY 88 FY 89 FY 90 FY 91 FY 92
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 | 0

REVENUE

'UNDING:  (Thousands of Dollars)
GENERAL FUNDS C 0 0 0 0 0
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact is anticipated.

Prepared by: Francis C. Allan M'hone: 269-569!
Division: Alaska State Troopers f\ Date: 1726787

Approved by Commissioner: William R.~fix~ Date: 1/2(?/87
Agency: Public Safety /1 J
Distribution (by preparer):

Legislative Finance

Legislative Sponsor

Regquestor

Office of Management and Budget

Impacted Agency(ies) page 1 of

Senate Secretary
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: .2/6/AL
REQUEST FISCAL DETAIL

Bill/ResoluinNO, - CSHB 24- _(miiudYiary) Ag)erncx/Affe,cted: Alaska
Tide " Rp_laf.inff fn romiaet  a-Ffar a?treTrial Courts
forfeiture of bail

Sponsor: Re , '
quuestor;H ttse Jusrcind RethiaaTg  Components:,
Date of Request:-1730/87..

EXPENDITURES/REVENUES r  (Thousands of Dollars)

OPERATING FY 87 FY 8 FY 8 FY 90 Ty 9i FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0] 0O =

gourfr gystgn

CAPITAL | 0] .0 0 0 0 0

REVENUE 0 g 0

FUNDING t  (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0 u u u . Q

POSITIONS §

FULL-TIME 0 0 f . 0 0 0
PART-TIME
TEMPORARY

ANALYSIS i  Attach aseparate page if necessary

The Alaska Supreme Court has held that the superior.court has discretion to
order remission of a forfeited bond (@Adkerson V. State, No. 3153/ 2/6/87).
Since i1t is now established that the courts have inherent authority to take
the action authorized by this bill; there is no fiscal impact attributable

to "jfarefby: Karla Farisg.yehd e . Phone: 264-8228
Division: General Counsel; Alaska Court Syfiygmo  2/6/87
Approved by Commissioner: . Date: J2-~ 6

Agency: Alaska Court System

Distribution (bE_Agency preparing fiscal note):
Legislative Finance
Leislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page, of 9/16/86
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Introduced: 1/19/87
Referred: Judiciary
IN THE HOUSE BY BOUCHER AND GRUENBERG
HOUSE BILL NO. 24
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating tc remission after forfeiture of
bail."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.30.060 is amended by adding a new subsection to
read: -

(b) After entry of a judgment of forfeiture, the surety may
apply to the court for a remission. If it appearsAthat justice does
not require the forfeiture, the court may grant the application and
remit forfeiture, 1in whole or in part. The court may 1impose condi-
tions of remission, including payment of the expenses incurred in the
proceedings for the enforcement of the forfeiture and in securing the
return of the defendant.

ft

HBO0024A -1- HB 24



State of A laska

House Majority Leader P.O.BOXV
JUNEAU, ALASKA 99811
COMMITTEES (907)465-3718
465-4968/4986
MOUSE HEALTH, EDUCATION
AND SOCIAL SERVICES 914 CLAY COURT
HOUSE JUDICIARY _ ANCHORAGE, ALASKA 99503
HOUSE RULES Representative Max F. Gruenberg, Jr. (907) 276-68-44
District 11

Spenard, Upper Midtown Anchorage

MEMORANDUMS?

DATE: January 27, 1937

TO: Members of the House Judiciary Committee

FROM: Max F. Gruenberg, Jr.y” [j?

RE: HB 24: "An Act relating7to remission after
forfeiture of bail 1

HB 24 will allow the court to "remit" bail. "_Bail remission"

is a legal term meaning that the court can order a return of
all or part of the bail if the offender is brought into court
after jumping bail and forfeiting the bond. Without bail
remission the bail bondsman has no incentive to apprehend the
fleeing Telon. Bail remission has resulted in the capture of
many bail jumpers.

The bill will bring Alaska into conformance with at least
forty-two other states and the federal system. Alaska Rule of
Criminal Procedure 41 originally explicitly provided for the
remission of bail. In 1973 the Alaska Supreme Court amended
the rule to conform to the federal rule. The federal rule at
the time did not provide for bail remission, but was
subsequently amended to do so. Alaska has not updated its
rule and now is in the strange position of being one of the
few states (possibly the only state) to prohibit remission of
bail after having at one time allowed bail to be remitted.

HB 24 is the same as HB 644, which passed out of the House
Judiciary Committee last session, except that 1 have deleted
the first section of HB 644, because it could have created
problems. I also reworded some of the language in the bill
for the purpose of clarity.
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STATE OF ALASKA 1987 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL
BUI/Resolution No.: HB 24 AencyAfected -Alaska.
Title: Relatlncpfco remission” gRU -Trial. Cnwrt.a.

after forfeiture oif bail

Sponsor: Reps. BoucherT Gruenber .
quuestor House Judic ciary._ ConimigEng  Components.
Dafa ofRequest: 1/22/87

EXPENDITURES/REVENUES t (Thousands of Dollars)

OPERATINO FY 87 FY 88 FY 89 FY 90 FY 91 FY 92

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES

EQUIPMENT

LAND* STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATINO 0 . 0 0 0 0 0O

|  CAPITAL | en .0 0 0 0 0

REVENUE

FUNDING x (Thousands of Dollar*)

GENERAL FUND
FEDERAL FUNDS
CTHER

TOTAN 0 0 b D 0

POSITIONS »

FULL-TIME 0 0 e 0 0. 0 0
PART-TIME
TEMPORARY

ANALYSIS :  Attache separate page if necessary

*

i
't is anticipated that workload' and revenve impact will be minimal

Prepared by: Phoper 2o s -5 : s -
Division:” General Counsel, Alaska Court System pat/a. 1/2h/8'/

Approved by Commissioner: — &4U> J& syl Data [-M.Zr- 7
Agency: Alaska rnnrf Ryatpm ;

Distribution (bz Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted AgenCy/(ies) page1 - of 9/16/86 .
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REP. TERRY MARTIN
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Alaska House of Representatives

MEMORANDUM

DATE: February 10, 1988

TO: Representative John Sund, Chairman
House Judiciary Committee

from: Representative Terry Martin

SUBJ: CSHB 25 - AFFIRMATIVE ACTION

With the recent implementation of the Governor-s
reorganization/consolidation of the state EEO offices under
the new Office of Equal Opportunity, 1 feel that the time is
appropriate to have public hearing on CSHB 25.

The legislation, 1in its original form empowered the Office of
Equal Opportunity to direct the Department of Administration,
Division of Personnel to take certain action with regard to
employees who have been discriminated against by the state.
However, in keeping with the recent reorganization this
legislation has been changed to impact the Human Rights
Commission. (Draft CS Aas been requested from Legal.)

Public interest in the issue of discriminatory action by the
state against its employees runs very high. I have
documentation on Ffile from many individuals who claim that
they have been discriminated against by the state. Some have
entered into costly litigation, others could not afford to do
SO. In one case, after an employee took legal action against
the state (at great personal expense) and later settled his
case with the state, he was essentially blackballed from
future re-employment with the state because of documentation
remaining in his personnel records as a result of the
discriminatory act that he had taken the state to court for 1in

the first place.

This is just one incident, there are many, many more.



CSHB 25 - Affirmative Action
Pago. 2

The intent of CSHB 25 is to give the Human Rights Commission
more specific statutory power to right the wrong being done to
many state employees.

I hereby request that the House Judiciary Committee schedule a
hearing on CSHB 25 - Affirmative Action at its earliest

convenience.

Thank you for your consideration of my request.

/laj/sund._laj
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Alaska State Legislature

House
Official Business Pouch V
State Capitol
Juneau, Alaska 99811
MEMORANDUM
Date: February 10, 1987
To: House Committee on State Affairs
From: Lydia Jones, Legislative Assistant

Office of Representative Terry Martin

Re: HB 25 - Affirmative Action

For over two years, our office has been receiving complaints
from members of an Anchorage based group called "Minority
Victims of Alaska State Government Discrimination”. This
organization eas founded by individuals who felt that they had
been discriminated against by the State of Alaska. The group
alleges that the State has been discriminatory in its hiring
and promotion practices. They Tfurther allege that the state
attempts to retaliate against employees who have Tfiled
discrimination complaints or who have pointed out improper
procedures going on in State government.

Take for example the litigation initiated by an employee with
six years of state service. Between 1977 and 1982, this
individual filed a total of four discrimination suits with the
Office of Equal Employment Opportunity and the Alaska Human
Rights Commission. In his experience, the administrative
complaints received by these state agencies did not result in
relief or resolution agreements that were satisfactory to him.
This complainant finally took his case to the Superior Court
for adjudication. After reaching an out of court settlement
with the state, this individual began to reapply for state
jobs only to find that the he was essentially "blackballed"
because his personnel files still contained reports,
performance appraisals and other documentation that was the
result of the discriminatory practices that he had been
subjected to during his past employment with the state.

Another example is that of a two year state employee who "blew
the whistle"™ on certain improprieties regarding the management
and control of state property. Investigation of these
improprieties led to the firing of his boss and a grand jury
probe into the affairs of the department. As a result of
these revelations, this individual was laid off. He was told
that the lay off was due to "budgetary constraints'. This



HB 25
Page 2

individual filed two discrimination complaints with the Alaska
Human Rights Commission. The arbitrator in this action
concluded that this employee was laid off by certain state
officials partly in retaliation for questioning safety
practices at work and ordered that he be reinstated.

These examples are only two of many.

The State Office of Equal Employment Opportunity as
established by statute in 1985, was given the responsibility
to administer the equal employment opportunity program and to
ensure 1its compliance. The office was never given the
authority to "enforce"™ the concept of equal employment
opportunity. Under AS 44.19, the Office of Equal Employment
Opportunity can only recommend solutions to an agency if that
agency 1is found to be in noncompliance with affirmative action
guidelines. The agency is in no way obligated to comply with
those recommendations.

HB 25 will enable the Office of Equal Employment Opportunity
to enforce compliance with affirmative action standards,
guidelines and procedures by:

1) forbidding an agency to hire or promote employees and
requing an agency to reverse a personnel action including a
hiring decision if it finds that the action was based on a
discriminatory employment practice.

2) requiring an agency to change its selection procedures
if it finds that the procedures have a discriminatory affect
on members of a protected class.

3) requiring an agency to hold a disciplinary hearing to
determine whether an employee has violated this subsection;
the Office of EEO may participate in the hearing.

HB 25 will also require the Division of Personnel in the
Department of Administration to purge records from an
employee®s personnel TfTile if the records are the direct or
indirect result of complaint of unlawful discrimination by a
state official or employee. One official of the State of
Alaska acknowledged chat, "The criminal justice system in this
state basically treats convicted felons better than the State
personnel system treats employees and former employees", By
this he meant that under certain circumstances, a convicted
felon may have his/her record purged after their sentence has
been satisfied and they are released from probation. However,
a state employee who has filed a complaint or who has



HB 25
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derogatory documentation on disciplinary actions in his/her
personnel file has no such recourse.

We felt that it was important to provide for the protection of
these individuals. Once information of this type has been
placed in a personnel Tfile, it remains there indefinitely.

The end result is that the individual is passed over for
promotion or finds it virtually impossible to get rehired by
the state once he/she terminates.

In summary, we Tfeel that this legislation will give the Office
of Equal Employment Opportunity the "clout™ it needs to really
get down to the business of implementing the statewide
Affirmative Action Plan.



Alaska Public

Employees Association APEA

State Headquarters: 340 N. Franklin, Juneau, AK 99801 (907) 586-2334

MEMORANDUM

TO: Representative Fran Ulmer
Chairwoman, State Affairs Comm.

FROM: Cherie Shelley
Executive Director
SUBJECT: HB 25 - An Act relating to affirmative action
DATE: February 12, 1987

The Alaska Public Employees Association has no objection to the
overall thrust of HB 25, a bill introduced by Representative
Martin that would greatly strengthen the powers of the Office of
Equal Employment Opportunity with respect to equal employment
opportunity and affirmative action in the executive branch of
state government. APEA does have questions about a couple of
specific items in the bill, however.

Proposed AS 44.19.442(b)(5) (Section 1 of this bill) would
require an agency to hold a disciplinary hearing to determine
whether an employee has violated equal employment or affirmative
action principles. It is unclear to us exactly how this would
work. What type and amount of evidence would the office have to
have before it could require such a hearing? Who would determine
an appropriate sanction if some sort of violation were found?
Would the hearing be a full-blown adversary proceeding, or just
an opportunity for the employee to respond to accusations against
him or her? How does this hearing fit into the contractual
grievance procedure? (APEA of course would strenuously oppose
this provision if it were intended to supplant the arbitration
procedure.) In short, there are some questions about this section
that definitely need to be answered.

Proposed AS 44.19.442(c) (Section 2 of the bill) provides that
any collective bargaining agreement between the State and a

labor association may not '"contradict” the statutes on the Office
of Equal Employment Opportunity. APEA has no problems with the
basic principle of this section, that a collective bargaining

Fairbanks Field Office Anchorage Field Office Juneau Field Office

825 College Road 833 Gambell Street, Suite A 227 4th Street

Fairbanks, AK 99701 Anchorage, AK 99501 Juneau, AK 99801 /,
Telephone: (907)456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-6305 /



agreement must incorporate the concepts of equal employment
opportunity and affirmative action. (The current agreements
between the State and APEA provide that a special promotion list
of minorities and/or women may be used instead of the normal
promotion list when the need for the special list is certified.)
However, again APEA has problems with the idea of prohibiting
conflict with any of the myriad provisions of AS 44.19.441 -
44.19.449; this 1is, 1in our opinion, too constricting on the
collective bargaining process. Thus, for instance, Rep. Martin®s
bill in proposed AS 44.19.442(b)(4) would empower the office to
require an agency to change its selection procedures if it finds
that the current procedures have a discriminatory effect. This
might require the overriding of a carefully negotiated contract
provision, one agreed to with affirmative action goals 1iIn mind.
In our view the language of proposed AS 44.19.442\c) is just too
broad.

CS/kr
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Alaska Public

Employees Association APEA

State Headquarters: 340 N. Franklin, Juneau, AK 99801 (907)586-2334

TO: Representative Fran Ulmer
Chairwoman, State Affairs Committee

FROM: John B. Gaguine®jK*
General Counsel
Alaska Public Employees Association

DATE: February 17, 1987

At the State Affairs Committee"s February 13 meeting, 1 orally
suggested some changes to Representative Martin®"s HB 25 that would
alleviate APEA"s technical _.olicerns. You asked that 1 put

those suggestions in writing. Here they are:

1. Change the proposed new language in AS 44.19.442(b)(5) to
read: "(5) request an agency to investigate whether an employee
has violated this subsection, and to impose discipline if the
investigation reveals facts warranting it."

2. Change the first sentence of proposed AS 44.19.442(c) to
read: "A collective bargaining agreement adopted under AS
23.40.070 - 23.40.260 (Public Employment Relations Act) must be
consistent with principles of equal employment opportunity and
affirmative action."

Thank you for your consideration of these changes.

JBG/baa
Fairbanks Field Ollice Anchorage Field Office Juneau Field Office
825-0 College Road 833 Gambell Street, Suite A 227 4th Street

Fairbanks. AK 99701 Anchorage, AK 99501 Juneau, AK 99801
Telephone: (907) 456-5412 Telephone: (907) 274-1688 Telephone: (907) 586-6305
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Edaor: Tim hc/ss

UMC MEETING
February 6, 5-7:30 pm
Filipino Community Hall
251 South Franklin St.

AGENDA:

Appointment of Committees on UMC's function:
membership, fund raising, legislative lobbying,
Martin Luther Ring anniversary 1988, problem
of UMC, solutions.

Meetings are open to the public.
MEMBERSHIP DI’ES DUE

UMC Treasurer. Aida Gancv, has informed me
that UMC membership dues are due. uMC
needs your support to continue putting out this
newsletter, to continue to provide support to the
minority community, put on functions such as
Martin Luther King Jr. Day celebrations, and
future efforts. Dues arc totally tax deductablc.

AFFIRMATIVE ACTION BILL INTRODUCTED
As Review by: Ben Holganza, UMC President

HB 25 entitled "An Act relating to affirmative
action” was recently introduced by
Representative Terry Martin. This would
amend the State Office of EEO statute by-
adding a few requirements and duties to the
office, namely:

1)  require the division of personnel in the
Department of Administration to purge records
from an employee's personrel file If records
are the direct or indirect result of laint of
unlawful discrimination by a state official or

employee:

2) forbid an agency to hire or promote employees
and require an agency to reverse a personnel action
including a hiring decision if it finds that the
action wes based on a discriminatory employment
practice:

3) require an agency to change its selection
procedures if it finds that the procedures have a
dllscrlmlnc?tory affect on members of a protected
class: an

4) require an agency to hold a disciplinary
hearing to determine whether an employee hes
violated this subsection: the office may participate
in the hearing.

1 have heard that the ideas in this bill
originated from an actual case that Rep. Martin
was aware of in which a state employee was
"blackballed” after filing and winning a
discrimination complaint. Apparently the fact
that he/she had filed a complaint was kept ir.
the personnel files and agencies who
interviewed this person felt that he/she might
be a troublemaker.

commented that even
more rights than state
government employees do. Former convicts can
have have their conviction and arrest records
purged after serving their probation, but state
employees who file a complaint can’t. Is-this
justice?

Several people have
former convicts have

This bill would also serve another wvaluable
function, it would finally define the function oT
OEEO more clearly and settle the dispute over
whether OEEO is a "resource" agency or an
"enforcement" agency.

PUBLIC HEATH NURSES’ APPEAL

On November 27, 1986, Superior court Judge
Duane Craskc directed the parties in the public
heath nurses’ case to get on with the appeal of
the Human Rights Commission’s Order. The
commission decided earlier in January 1986 thai:
the state Department of Health and Social
Services and Department of Administration had
discriminated against the nurses by paying them
less tnan physician's assistants. The commission
deciocd that nurses were victims of sex
discrimination because their work was of
comparable character to the work of the
physician’s assistants but were paid less.

In February 1986, the state appealed the
commission decision and since then the progress
of the appeal was stymied by disputes about
which judge should decide the case and whether
damages should be calculated before the appeal
would be heard. In the most recent action,
Judge Craskc of Sitka told the parties to go
forward on the apprcal without a specific
damage award.



Supreme Court Decisions

Thefollowing commentary on severalimportant Supreme
Court decisions is rePnn ed with the permission of the
Michigan Deparfment of Transportation, Bureau ofAd-
ministration, Office 1 Small UflneSS_ Liaison, It ap-
eared In the S{)nn 19871ssue q Mlchlga_n Liaison.
opﬁyouflnd ILUSefid Inyour training sessionsand other
work;

*e000

Recent decisions bK the U.S. Supreme Court have served
to securely entrench in law one of our nation's most con-
troversial legacies: affirmative actioa Several Court
cases on affirmative action issues were decided during the
past few years, the most recent one being the March 25,
1987 decision which upheld the Santa Qara County
Transit Agency's affirmative action plan. Following arc
summaries of some Supreme Court decisions which ad-
dress the issue of affirmative actioa

Johnson vs. TTansporation Agency
The Supreme Court reH'Wected a sex descrimination suit
filed by a white male who was Eassed over for promotion
in favor of awoman with a slig tT|){]|0W9.f score in acom-
EJE'rItIVG interviewing process. The opinion written by
ustice Brennan said that under Title VII of the Civil
Rights Act of 1964, the federal job discrimination statute,
the same standards that the Court has laid down to assess
the legality of racial affirmative action plans should be
used in assessing sex-based affirmative action plans and
vice versa.

United Stattes vs. Paradise

The Supreme Court ruled in a case involving Alahama

state troopers that judges may order employers temeo-

rarily to use strict racial quotas in promotions, as well as

Ellrlnkg, to cure “egregious” past discrimination against
acks.

Local 93, Id.Assn. of Firefigttersvs. Cleveland

By a 6-t0-3 vote the Supreme Court rules that a federal
court could enforce a voluntary agreement between the

City of Cleveland "ana* the firefighters union to give-

minorities preference in hirin% and promotion. In essence,
thejustices held thatunderTitle VIl ofthe Civil Rights Act
of 1964, a voluntary public sector affirmative action plan

aAnn ufwx e

is valid when ‘contained in a consent decree and Title V11
does not preclude acourt from approving aconsentdecree
that is broader than the relief which could have been
awarded by the Court alter a trial

Local 28, Sheet Metal Wcrkers vs.
Equal Employment Opportunity Commission

The Supreme Court approved a lower court ruling requir-
ing aNew York City sheet metal workers' local to meet a
29 percent minority membership quota by 1987 to rectify
especlalli/1 "egregious” discrimination. In this case the
Court upheld the power of a federal court to impose an
affirmative action plan on an unwilling defendant in cases
of egregious discrimination or where necessary to dissi-
pate the lingering effects of pervasive discrimation.

Wygant vs. Jackson Board of Education

In this case, the Supreme Court rules the Board of
Education’s collective bargalnln% agreement with the
teachers’ union unconstitutional because it allowed for
layoffs of white teachers before minority-group teachers
with less seniority thereby imposing too muchofa burden
on white teachers and hence violating the Equal Protec-
tion Cause of the 14th Amendment. The court reasoned
that other less intrusive means, such as the adoption of
hiring goals, were !ivailable to reduce past discrimination.

Perhaps the most important outcome of this case was
the declaration that the benefits ofrace-conscious affirma-
tive action plans are not limited to specific identified
victims of racial discrimination.

Memphis Firefigtters \s. Stotts

The Supreme Court ruled that a federal judge had no
powerunder Title VII of the Civil Rights Act of 1964 to
modify a consent decree br ordering that recently hired
blacks keep their gobs while whites with more seniority

were being laid off.

Weber vs. Kaiser Aluminum

In 1978, the Supreme Court ruled that the prohibition
against racial discrimination in employment in Title VI
did not bar a private employer from reserving for blacks
half the positions in a special training program, to rectify
“old patterns of racial segreﬁatlon and hierarchy."

It is interesting to note that Justice Brennan cited the
Weber case in his opinion on Johnson vs. Transportation
Agency. In the opinion he wrote, "...Weber held that an

(Continuedlon nextpage)
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EEO/AA Manual

J. Cooper and Associates has published a two-volume
EEO/AA Manual which is being offered to AAAA
members at a discount price of $200.00 (Regular price is
$294.00). The lead author, Joseph Cooper, was form erlj
Director of OFCCP. For more information, contact J.
Cooger and Associates, 733 15th St, NW, Suite 774,
Washington, D.C. 20005,}202)628-1423. To obtain the
discount, identify yourself as an AAAA member.

W orkforce 2000: Work and Workers

In the 21st Century
The Hudson Institute, Herman Kahn Center, 5395 Emer-
son Wag, RO. Box 26-919, Indianapolis, IN 46226, (317)
545-1000. Cost: $10.00. This report from one of the
nation’s best-known think tanks examines the significant
changes in the workforce and their dramatic impact on the
protected classes.

Projections 2000: The Labor Force,
Monthly Labor Review

Segtember_ 1987, U.S. Department of Lahor, Bureau of
Labor Statistics, Washington, D.C. $4.75. The entire
issue is devoted to reports ofhow future change will affect
the people served and cnampioned by affirmative action,
Contact: Government Printing Office, Superintendent of
Documents, Washington, D.C. 20402.

Sexual Harassment Sensitivity Program Package

Developed by Oklahoma State University, this is an
innovative and comprehensive program for students.
Package consists ofa 15-minute video tapeand instuctor's
manual. For more information contact: C.S. Ross, 101
Whitehurst Hall, Oklahoma State University, Stillwater,
OK 74078-0004. Phone: (405) 624-5627.

Affirmative Action Video Showcase

Jennifer Coplon, anactive Region I member and a special-
ist in EEO/AA video training materials, is making avail-
able a unique and coerehenswe_annotated catalogue
||st|n% over 100 EEO/AA-related video resources. Con-
tact: Resource Presentations, 230 Western Avenug, Bos-
ton. MA 02134. Phone: (800) 2253959.

November 1987

Valuing Diversity -
This new three-part series of films/video examines the
benefits and challenges arising from diversity and dra-
matically shows managers and employees how to deal
with everyday practical issyes which affect relationships,
communication, and performance in multicultural organi-
zations. Produced bg Copeland Griggs Productions. For
more information about costs, previews, rental or pur-
chase, contact Copeland Griggs Productions, 411 15th
fzvoegue, San Francisco, CA 94118. Phone: (415) 668-

Enhancing Your Person Impact:

Strategies for Becoming More Effective

This is an in-house seminar which focuses on the
organization’s particular needs. Participants leam to
understand the communication process and increase their
abilities to communicate. Presented by AAAA Region |
Director, James McClain. For more information call
Glenda Best (617) 353-2151.

Suprene Gourt Deddan8eamna RnfPis6
employer seeking tojustify the adoption o fa plan need not
point to its own prior discriminatory practices, norevento
evidence of an arguable vitiation on its part. Rather it
need point only to " conspicuous. ..imbalance in tradition-
ally segregatedjob categories." \

Interpretation

The Supreme Court decision in the Johnson case is per-
haps the most mgnlflcant of all. It defines the standards
that could be use bg employers in structuring affirmative
action plans by estanlishing that sex, along with seniority,
job performance, and other factors may be used to deter-
mine who is to'be hired and promoted. Perhaps most
important, the case clarified the distinction between af-
firmative action plans voluntarily adopted by employers
and those imposed by the courts. *The new ruling is
expected to result in an increase in the ﬁercentages of
women and minorities injob categories which have been
traditionally underrepresented with minorities and
women. |

7 AAAA NEWS
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HOUSE COMMITTEE REPORT

@
Date referred: 4/27/87

The Judiciary

"An Act relating to affirmative

RECOMMENDS:
[\/] replace with
[ 1 attached amendment(s)
V u o pass

do not pass

FURTHER REFERRALS: Finance

DATE: (VI~rrei ( </, [/

Committee has considered HB 25
action."”
3_A C_JAA [ 1 the same title

[ 1 a new title

individual recommendations

1

1 no recommendation

1

] additional referral to the

ADOPTS: [ ]

ATTACHES HEW FISCAL NOTE(s):
[ 1 fiscal impact
C 1 zero fiscal note

[ 1 zero with analysis

Committee

letter of iIntent

[ 1 same as previous fiscal note

published

[ 1 same as previous zero Tfiscal

note published

SIGNING OTHER RECOMMENDATIONS:
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AMENDMENT —H7

Offered in the Judiciary Committee By Gruenberg
T0: CSHB 25 (State Affairs)

Page 1, lines 21 - 22
Delete "have a discriminatory effect on members of a protected class”
Insert "violate state or federal laws prohibiting employment dis-
crimination”

-1- 3/11/88
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Offered: 4/27/87 5-02868B

Referred: Judiciary and

Finance

Original sponsor: Martin

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

CS FOR HOUSE BILLNO. 25 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to affirmative action."”
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* section 1. AS 44.19.442(b) is amended to read:
(b) The office may

(¢H) recommend legislativeor administrative action to the
governor relating to equal employment opportunity and affirmative
action matters”

2 require the division of personnel in theDepartment of
Administration to purge records fromthe personnel file of an employee
who has filed a complaint of unlawful discrimination;

(3) forbid an agency to hire or promote employees and
require an agency to reverse a personnel action including a hirins
decision if it finds that the action was based on a discriminatory
emp loyment"~practice?

(4) require an agency to change its selection procemnfrs—AiK

it finds that the procedures have a discriminatory effect on members

v22~_/~ of a protected class; and

23
24
25
26
27
28

29

1 (5) require™an-agency to investigate whether an employee
has violated this subsection and to impose discipline if the inves—
tigation reveals facts warranting it.

*'Sec. 2. AS 44.19.442 is amended by adding a new subsection to read:

(c) A collective bargaining agreement adopted under AS 23.40.-

070 - 23.40.260 (Public Employment Relations Act) must be consistent

with principles of equal employment opportunity and affirmative

HB0025B -1- CSHB 25 (SA)
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Original sponsor: Martin

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 25 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™An Act relating to equal employment opportunity and
affirmative action.”
BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF AIASKSI
* Section 1. AS 18.80 is amended by adding a new section t:o)read
Sec. 18.80. 133. REMEDIES AGAINST\THESTATE. Ip/addition to
other measures that the commission may impose, li: the commission finds
that the state has engagedin the discriminatory employment conduct
allegedin a complaint, the commission may

() if it finds that a personnel action was based on a
discriminatory employment practice,

(A) forbid an agency to hire or promote employees for
up to 30 days; and

(B) require an agency to reverse a personnel action
including a hiring decision;

(2) require an agency to change its selection procedures if
it finds that the “procedures have a discriminatory effect on members
of ~Aprotected class*; and

t;)/' (3) require an agency to
(A) investigate whether an employee has violated this
section or AS 18.80.220; and
(8) impose discipline if the investigation reveals
facts warranting it.
* Sec. 2. AS 18.80.220(a) is amended to read
(@) It is unlawful for

-1- CSHB 25(Jud)
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Offered: 4/27/87 5-0286B

Referred: Judiciary and
Finance
Original sponsor: Martin
1 IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
2 CS FOR HOUSE %ILL NO. 25 (State Affairs)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 FIFTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to affirmative action."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 44.19.442(b) is amended to read:

9 (b) The office may

10 (1) recommend legislative or administrative action to the
1 governor relating to equal employment opportunity and affirmative
12 action matters”

13 (2) require the division of personnel in the Department of
14 Administration to purge records from the personnel file of an employee

15 who has filed a complaint of unlawful discrimination;

16 (3) forbid an agency to hire or promote employees and
17 require an agency to reverse a personnel actionincluding a hiring

18 decision if it finds that the action was based on a discriminatory
19 emp loymentr®practTce; - j

(4) require an agency to change its selection procedui
it finds that the procedures have a discriminatory effect on members l<z

of a protected class; and

23 ) require”an~aRency_to investigate whether an employe
24 has violated this subsection and to impose discipline if the inves—

25 tigation reveals facts warranting it.

26 * Sec. 2. AS 44.19.442 is amended by adding a new subsection to read:

27 (c) A collective bargaining agreement adopted wunder AS 23.40.-

28 070 - 23.40.260 (Public Employment Relations Act) must be consistent

29 with principles of -equal employment opportunity and affirmative

HB0025B '1' CSHB 25 (SA)



action. AS 44.19.441 - 44.19.449 supercede the provisions of AS 39.25
(Stace Personnel Act).
* Sec. 3. AS 44.19.444 is amended to read:

Sec. 44.19.444. AFFIRMATIVE ACTION PLAN. The governor shall
establish an equal employment opportunity program and adopt annually
an affirmative action plan for the executive branch of state govern—
ment. The plan remains in effect until the governor adopts a subse—
quent plan. The office shall work with eg ~h agency to enhance equal
employment opportunity.

* Sec. 4. AS 44.19.445 is amended by adding a new subsection to read:

() When the office finds that an agency has violated the affir—

mative action plan or its affirmative action program, the office may
(1) suspend the hiring authority of the agency; and
(2) impose mandatory affirmative action measures on the

agency to bring the agency into compliance.

CSHB 25(SA) -2- HB0025B
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Original sponsor: Martin
IN THE HOUSE BY THE JUDICIARY COMMITTE
CS FOR HOUSE BILL NO. 25 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to equal employment opportunity am

affirmative action.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKAT
* Section 1. AS 18.80 is amended by adding a new section f'ojread:

Sec. 18.80.133. REMEDIES AGAINST \THE STATE. lp/addition ftc
other measures that the commission may impose, ff the commission finds
that the state has engaged in the discriminatory employment conduct
alleged in a complaint, the commission may

(1) if it finds that a personnel action was based on a
discriminatory employment practice,

(A) forbid an agency to hire or promote employees for
up to 30 days; and

(B) require an agency to reverse a personnel action
including a hiring decision;

(2) require an agency to change its selection procedures if
it finds that the_procedures have a discriminatory effect on members
of Aprotected class'; and

(3) require an agency to

(A) investigate whether an employee has violated this
section or AS 18,80.220; and
(B) impose discipline if the Investigation reveals
facts warranting it.
* Sec. 2. AS 18.80.220(a) is amended to read:
(a) It is unlawful for

-1- CSHB 25 (Jud)
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(1) an employer to refuse employment to a person, or to bar
a person from employment, or to discriminate against a operson in
compensation or in a term, condition, or oprivilege of employment
because of the person's race, religion, color or national origin, or
because of the operson's age, physical or mental disability, sex,
marital status, changes in marital status, pregnancy or parenthood
when the reasonable demands of the position do not require distinction
on the basis of age, ophysical or mental disability, sex, marita
status, changes in marital status, pregnancy or parenthood;

(2) a labor organization, because of a person's sex, mari-
tal status, changes in marital status, opregnancy, parenthood, age,
race, religion, physical or mental disability, color or national
origin, to exclude oi to expel a person from its membership, or to
discriminate in any way against one of its members or an employer or
an employee

(3) an employer or employment agency to print or circulate
or cause to be printed or circulated a statement, advertisement, or
publication, or to use a form of application for employment or to make
an inquiry in connection with prospective employment, which expresses,
directly or indirectly, a limitation, specification or discrimination
as to sex, physical or mental disability, marital status, changes in
marital status, opregnancy, parenthood, age, race, creed, color or
national origin, or an intent to make the limitation, wunless based
upon a bona fide occupational qualification;

(4) an employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against a person because
the person has opposed any practices prohibited [FORBIDDEN] under
AS 18.80.200 - 18.80.280 or because the person has filed a complaint,

testified or assisted in a proceeding under this chapter;

CSHB 25(Jud) 2.
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(5) an employer to discriminate in the payment of wages as
between the sexes, or to employ a female in an occupation in this
state at a salary or wage rate less than that paid to a male employee
for work of comparable character or work in the same operation, busi-
ness or type of work in the same locality; [OR]

(6) a person to print, opublish, broadcast or otherwise
circulate a statement, inquiry or advertisement in connection with
prospective employment that expresses directly, a limitation, speci-
fication or discrimination as to sex, physical or mental disability,
marital status, changes in marital status, pregnancy, parenthood, age,
race, religion, color or national origin, unless based upon a bona
fide occupational qualification; or

(7) an employer to maintain records of a complaint under
this chapter as part of an employee's personnel file; an employer
shall maintain records of a complaint and related information in a
separate, confidential file.

* Sec. 3. AS 23.A0.070 is amended by adding anew subsection to read:
(b)A collective bargaining agreement adopted under AS23.40.-
070 - 23.40.260 (Public Employment Relations Act) must be consistent
with principles of equal employment opportunity and affirmative action
under AS 44.19.441 - 44.19.449,
* Sec. 4. AS 44.19.442 is amended by adding anew subsection to read:
(¢) AS 44.19.441 - 44.19.449 supersede the provisions of AS 39.-
25 (State Personnel Act).
* Sec. 5. AS 44.19.444 is amended to read:
Sec. 44.19.444,  AFFIRMATIVE ACTION PLAN. The governor shall
establish an equal employment opportunity program and adopt annually
an affirmative action plan for the executive branch of state govern-:

ment. The plan remains in effect wuntil the governor adopts a
-3 CSHB 25(Jud)
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subsequent plan. The office shall work with each agency to enhance
equal employment opportunity.
Sec. 6. AS 44.19.A45 1is amended by adding a new subsection to read:
(b) When the office finds that an agency has violated the afi
mative action plan or its affirmative action program, the office may
(1) suspend the hiring authority of the agency; and
2 impose mandatory affirmative action measures on the

agency to bring the agency into compliance.

CSHB 25(Jud) -4-
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Original sponsor: Martin
IN THE HOUSE
CS FOR HOUSE BILL NO. 25 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to equal employment opportunity and

affirmative action.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 18.80 is amended by adding a new section to read:

Sec. 18.80.133. REMEDIES AGAINST THE STATE. Inaddition to
other measures that the commission may impose, if the commission finds
that the state has engaged in the discriminatory employment conduct
alleged in a complaint, the commission may

(1) if it finds that a personnel action was bas
discriminatory employment practice,
(A) forbid an agency to hire or promote employees for

up to 30 days

(2) require an agency to change its selection procedures if
it finds that the procedures have a discriminatory effect on members
of a protected class; and

(3) require an agency to investigate whether an employee
has violated this section or AS 18.80.220, and impose discipline if
the investigation reveals facts warranting it.

* Sec. 2. AS 18.80.220(a) is amended to read
(a) It is unlawful for

(1) an employer to refuse employment to a person, o0

a person from employment, or to discriminate against a person in
1 CSHB 25.( )
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compensation or in a term, condition, or oprivilege of employment
because of the person's race, religion, color or national origin, or
because of the operson's age, ophysical or mental disability, sex,
marital status, changes in marital status, pregnancy or parenthood
when the reasonable demands of the position do not require distinction
on the basis of age, ophysical or mental disability, sex, marital
status, changes in marital status, pregnancy or parenthood;

(2) a labor organization, because of a person's sex, mari-
tal status, changes in marital status, opregnancy, oparenthood, age,
race, religion, physical or mental disability, color or national
origin, to exclude or to expel a person from its membership, or to
discriminate in any way against one of its members or an employer or
an employee,;

(3) an employer or employment agency to print or circulate
or cause to be printed or circulated a statement, advertisement, or
publication, or to use a form of application for employment or to make
an inquiry in connection with prospective employment, which expresses,
directly or indirectly, a limitation, specification or discrimination
as to sex, physical or mental disability, marital status, changes in
marital status, opregnancy, parenthood, age, race, creed, color or
national origin, or an intent to make the [limitation, unless based
upon a bona fide occupational qualification;

(A) an employer, labor organization or employment agency to
discharge, expel or otherwise discriminate against a person because
the person has opposed any opractices prohibited [FORBIDDEN] wunder
AS 18.80.200 - 18.80.280 or because the person has filed a complaint,
testified or assisted in a proceeding under this chapter;

(5)an employer to discriminate in the payment of wages as

between the sexes, or to employ a female in an occupation in this

CSHB 25( ) vE
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state at a salary or wage rate less than that paid to a male employe-
for work of comparable character or work in the same operation, busi-
ness or type of work in the same locality; [OR]

(6) a person to oprint, publish, broadcast or otherwist
circulate a statement, inquiry or advertisement in connection wit!
prospective employment that expresses directly, a limitation, speci-
fication or discrimination as to sex, physical or mental disability,
marital status, changes in marital status, pregnancy, parenthood, age
race, religion, color or national origin, unless based upon a bona
fide occupational qualification; or

(7) an employer to maintain records of a complaint under
this chapter as part of an employee's personnel file; an employer
shall maintain records of a complaint and related information in a
separate, confidential file.

Sec. 3. AS 23.40.070 is amended by adding anew subsection toread:

(b) Acollective bargaining agreement adopted under AS23.40.-
070 - 23.40.260 (Public Employment Relations Act) must be consistent
with principles of equal employment opportunity and affirmative action
under AS 44.19.441 - 44.19.449.

Sec. 4. AS 44.19.442 is amended by adding anew subsection toread:

(c)AS 44.19.441 - 44.19.449 supersede the provisions of AS 39 .-
25 (State Personnel Act).

Sec. 5. AS 44.19.444 is amended to read:

Sec. 44.19.444.  AFFIRMATIVE ACTION PLAN. The governor shall
establish an equal employment opportunity program and adopt annually
an affirmative action plan for the executive branch of state govern-
ment. The plan remains in effect until the governor adopts a subse
quent plan. The office shall work with each agency to enhance equal
employment opportunity.

-3- CSHB 25( )
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* Sec. 6. AS 44.19.445 is amended by adding a new subsection to read:

(b) When the office finds that an agency has violated the aff

mative action plan or its affirmative action program,

the office may

(€D suspend the hiring authority of the agency; and

(@) impose mandatory affirmative

agency to bring the agency

CSHB 25( )
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Original sponsor: Martin

IN THE HOUSE BY THE JUDICIARY COMMITTEE-

CS FOR HOUSE BILL NO. 25 (Judiciary)

IN THE LEGISLATURE OF THE STATE O0F ALASKA

FIFTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to affirmative action."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 44.19.442(b) is amended to read:
(b) The office may

(1) recommend legislative or administrative action to the
governor relating to equal employment opportunity and affirmative
action mattersj

(2) require the division of personnel in the Department of
Administration to purge records from the personnel file of an employee
who has filed a complaint of unlawful discrimination;

(3) forbid an agency to hire or opromote employees and
require an agency to reverse a personnel action including a hiring
decision if it finds that the action was based on a discriminatory
employment practice,

(4) require an agency to change its selection procedures if
it finds that the procedures violate state or federal laws prohibiting
employment discrimination; and

(5) require an agency to investigate whether an employee
has violated this subsection and to impose discipline if the inves-
tigation reveals facts warranting it.

* Sec. 2. AS 44.19.442 is amended by adding a new subsection to read:
(¢) A collective bargaining agreement adopted under AS 23.40.-
070 - 23.40.260 (Public Employment Relations Act) must be consistent
with principles of equal employment opportunity and affirmative
-1- CSHB 25(Jud)
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action. AS 44.19.441 - 44.19.449 supercede the provisions of AS 39.25
(State Personnel Act).
Sec. 3. AS 44.19.444 is amended to read:

Sec. 44.19.444.  AFFIRMATIVE ACTION PLAN.  The governor shall
establish an equal employment opportunity program and adopt annually
an affirmative action plan for the executive branch of scate govern-
ment. The plan remains in effect until the governor adopts a subse-
quent plan. The office shall work with each agency to enhance equal
employment opportunity.

Sec. 4. AS 44.19.445 is amended by adding a nev' subsection to read:

(b) When the office finds that an agency has violated the afi
mative action plan or its affirmative action program, the office may

(1) suspend the hiring authority of the agency; and
(2) impose mandatory affirmative action measureson the

agency to bring the agency into compliance.

CSHB 25 (Jud) -
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SPONSOR STATEMENT
CS House Bill 25
Representative Terry Martin

When the Office of Equal Employment Opportunity was
established by statute in 1985, it was given the
responsibility to administer the states equal employment
opportunity program and to ensure its complaince.

The problems arose, however, when the OEEO was unable to do
more than simply suggest solutions to agencies found to be 1in
noncompliance with affirmative action and equal employment
guidelines. The agency was in no way obligated to comply with
those recommendations.

As a result of the Office"s lack of enforcement authority,
many complaints went unresolved or were unsatisfactorilly
resolved, forcing the complaintant to refile his/her grievance
with the Human Rights Commission, union or federal agency.

HB 25 was introduced to empower the OEEO to enforce complaince
with established guidelines by directing the agency in
question and/or the Division of Personnel to take certain
action with regard to employees who have been discriminated
against by the state.

At the time HB 25 was going through the committee process, the
Governor®"s Office was developing plans to reorganize and
consolidate the state"s equal employment opportunity offices
under the banner of the Office of Equal Opportunity. As a
result of this reorganization, the OEO will no longer handle
complaints directly, but will act solely in an advisory
capacity. The Human Rights Commission is now the state agency
responsible for investigating and resolving discrimination
complaints.

Over the past year and a half, our office has been working
in conjunction with the Governor®s Office to tailor HB 25 so
that it will be in line with the Governor®s reorganization.
The draft CS is the result of our joint efforts.

Specifically, the draft CS impacts the Human Rights
Commission instead of the Office of Equal Employment
Opportunity (now OEO). While the Commission is already
empowered to take certain action against agencies, both state
and private, found to have discriminated against an
individual, it is vitally important that these particular
measures are established by statute.

Public interest in the issue of discriminatory action by the
state against i1ts employees runs very high as evidenced by the
documentation on file in our office from individuals who claim
to have been discriminated against by the state. All of these
individuals have filed complaints with the Office of Equal
Employment Opportunity or the Human Rights Commission or both.



SPONSOR STATEMENT - CSHB 25
Page 2

In many cases, as a result of the unsatisfactory resolution of
these complaints by the state agencies involved, many of these
individuals have been forced to enter into costly litigation.
Many others could not afford to do so.

In closing, we believe that this legislation, if enacted would
offer some protection to individuals filing complaints of
discrimination against the state and will statutorilly define
a more specific course of action against agencies or
individuals found to have discriminated against another
individual.

/laj/draft.laj
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PDF 33453
Juneau AK 338(23

Representative Terry Kartin
Alasra House of Reﬁ)ressntatlves
koD VvV Nail Eiop 31CA?

Juneau A* 33311

Dear Repre:trlaiive bartin:

RE: CSH& 30

1 would like to state that 1 support this legislation, CSHL EC-
for the following reasons:

Ori September* 3, 1385 1 started my emEonment with the Alaska
Department of Labor, Division of Workers’ Compensation.

During my employment there, 1 was subjected to RACIAL harassment.
Upon my onosmg the harassment, my former Supervisor responded

defensively creating a retaliatory work environment at the place
of State employment. Since that, she influenced and encouraged

my co-workers against me.

In addition, | w= subjected to derogatory comments from m
co-workers and supervisors. Events escalated to a physica
assault on me by a co-worker. These actions were condonec- by the
Director. After mg/ filing a complaint for Racial harassment with
Alaska Office of EEO, | was terminated on June 3, ISSE m
RETALIATION by Alaska Department of Labor for* ALLEGED failure to
meet the performsnce standards which they had prepares for* my
termination evaluation dlstlnctlvela. These actions were
CONDONED by former department EEO Rep as well as the former
Comrnissioner.

According to Alaska Human Rights Commission, my employer* has the
rignt to harass me as long as they were harassing other employees
because there are no laws stating that harassment on the basis of
race, sex, religion, color or national origin, age, Physwal or
mental disability, marital status, changes in marita
status,pregnancy or parenthood. For example, according to my
Suaerwsors and Directors it is not discrimination if a person
makes unwelcome jokes againt another person who has mental
disability as long as she/he was making unwelcome jokes against a
erson who has physical disability. According AK Human Rights
ommission, my employers were treating us equally.



On March 3, 1337 ] was rehire-d by Alaska Departmerit of Labor.
Division of Administrative Sc-tvices. Upon my returning to
department *of Labor, certain employees responded defensively
creating a RETALIATORY environment.

Starting from the first day of my employment my new Supervisor’s

attitude' toward me was BIAS and ABRASIVE. It was as if he was
taking in a BAD APPLE arid also, as if |1 was already LABELLED a
TROUBLE MAKER.

Although my employers were receiving FEDERAL funding for my
position, I was not provided with minimum office furnishings,
adequate office space and a work station to perform my job
responsloilities. ] was denied office furnishings anc office
cpace L> rmv supervisor with insulting remarks.

DXscriminetory arid inadequate accommodations resulted in back,
shoulder anc. arm strain. Upon r..y filing an occupational injury
report, | was reprimanded by My supervisor.

In addition, there were some jokes of SEXUAL harassment nature at
the place of State employment. Upon my opposing those jokes,
Co-workers and Supervisors responded defensively <creating a
retaliatory wori environment.

It seemed that my performance evaluation reports were uses to
retaliate against me. In my evaluation | was rated as
UNACCEPTABLE in Interpersonal Relationships. According to my
supervisor, filing occupational injury report, opposing jokes of
sexual harassment nature; calling APEA: calling office of EEC' arid
bringing an EEO investigator were Ilike making threats to tr.e
Co-workers, Supervisors end the management arid it causes
interpersonal relationship problems. 1 have never caused
interpersonal relationship problems. 1 brought the EEO
investigator because I felt threatened by my co-workers,
Supervisors anc Directors.

In addition, he rated my work performance according to seniority
rights instead of my performance on the job. Furthermore,
according to him, merit increases, promotions, training, office
furnishings, office space anc work station are supposed to be
provided according to seniority rights instead of job
responsibilities. My supervisor's actions were condoned because

my evaluations were reviewed and approved by his Supervisors
well as the Director prior to giving them to me.



Wr.ilt seniority ripht is a plus, it is not everythlng. This
means no-one should wuc to col leue, pot a oc-grtt or get any Kkind
of work experienct because it is not Important. This means a
lilt c1fo'k coulc Qualify fOop any kind of poslilon as long ac the
supervisor like thle person for' personal reasons.

Upon receiving my rebuttal to my evaluation, again he responded
defensively for complaining about arid reporting these activities
through my rebuttal. In retaliation, tie placed FRAUDULENT and
LIBELUS memos In my personnel file. Again, my supervisor's
actions were condoned by his supervisors as well as the Director.

Further more, he influenced arid encouraged my co-workers against
me creating a retaliatory work environment at the place of State
employment. 1 was subjected to THREATS, VERBAL ATTACKS, RACIAL
and CULTURAL harassment, NAME calling, OFFENSIVE personal
remarks, joking INSULTS, casually e/.pressed SLURS or DEROGATORY
comments by my co-workers and supervisors. Again these actions
were CONDONED.

Wnen these kind of activities persisted, again, 1 opposed it in
writing. Again, I was terminated on October £, 1SSS in
RETALIATION by Hlaska Department of Labor for ALLEGED failure to
work to resolve interpersonal relationship in the work place.

It appears that Supervisors and Directors are trained arid skilled
to cover their tracks to go around the law insteac of complying
with the law. From my experience with Alaska Department of
Labor, I have come to the conclusion that VERY WELL EASTABLISHED
OLD HABITS from the OLD GENERATION and from the OLD
ADMINISTRATION are not only still existing but also persisting in

the Department of Labor.

According to Labor Relations, my employer's actions were not
prohibittec by the CONTRACT. If this is true, 1 was working
under a BIASED contract because it seems that I was required to
like wunlawful harassment, discrimination arid retaliation at the
place of State employment. How can State employment have this
kind of contract? How can State of Alaska be an Equal Employment

Opportunity Employer?

Today, I am a victim of unlawful harassment, discrimination arid
retaliation arid my constitutional rights have been VIOLATED
numerous times in many ways by the Alaska Department of Labor.



I hsve received letters frow Senator Duncan arid Governor Cowper
stating that this. Administration rioesnot permit, tolerate or
condone wur.lawful employment piecticec.

Il is interesting to point out that personal relationships are
iriterftr irL will. proftctior.ai Decisions because all the involves
Directors. Supervisors arid cc-isorker: arc still employed o.

depiirtrriC'nt of Labor while 1 V.aS the only one who WAS terminates,
both Lal.ieu.

it apptcrc that STATE is permitirig, tolerating arid condoning mT
Employe! s' , Supervisorel and Co-workers’ actions.
i r.c-te beirc on the defensive, but 1 d> net feei 1 can perfi.it,

tolerate or concent such MALICIOUS, FRAUDULENT, LIBELOUS a-.d

BIASED judgement about my personaiity and character go unanswered

and J il not rest until JUSTICE is done.

Again, I want to state that 1 support CSHS £5 and | wurge that it

should be passed.

Sineerely.

P —
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CENTRAL COUNCIL
timgit an6 hii6éa in&ian tRiBes of Alaska

EXECUTIVE COMMITTEE, 1986 - -1988

April 29, 1987

The Honorable Steve Cowper
Governor of Alaska

P. 0. Box A
Juneau AK 99811
Dear Governor Cowper:

re Resolution 87/88-04 Support for House Bill 25

Indian Tribes of
its support of
last week.

The Central Council of Tlingit and Haida
Alaska advised legislative committees of
HB 25 upon adoption of a Central Council position

The formal resolution is enclosed for your records.

is critical to the
its enactment

We believe this piece of
proper functioning of the EEO
into law.

legislation
law, and we urge

Please advise if we may provide further support. Thank you.

Sincerely,

Edward K. Thomas
President

EKT/]jg

ends

ccC: State Legislators

State Agencies
Bush Caucus
Rep. Terry Martin

ADMNISTRATIMVE OFBCES: Andrew Hope Building, 320 W Willoughby. Suile 300. Juneau, Alaska 99801
TELEPHONE: (907] 586-1432
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FIFTY-SECOND GENERAL ASSEMBLY
Central Council of Tlingit and Haida Indian Tribes of Alaska
April 16-18, 1987
Juneau, Alaska

Resolution 87/88-04
Title: Support: for HB 25
Submitted by: Juneau T&H Community Council

WHEREAS, the State Equal Employment Opportunity law,
AS 44.19, was passed in 1985; and

WHEREAS, the Alaska Native Brotherhood, Central Council of
Tlingit and Haida Indian Tribes of Alaska and Sealaska Corporation
worked hard to assure the passage of the law; and

WHEREAS, Native hire in State government continues to remain
a high priority for us; and

WHEREAS, HB 25 has been introduced in this legislative
session to amend the EEO law; and

WHEREAS, the bill is designed to strengthen and give clout
to current EEO law; and

WHEREAS, HB 25 in its present form would provide the office
of EEO tools necessary to adequately implement the EEO law;

NOW, THEREFORE, BE IT RESOLVED by the Central Council of
Tlingit and Haida Indian Tribes of Alaska, 1in Annual Assembly, to go
on record as supporting HB 25 in its present form; and

BE IT FURTHER RESOLVED, that copies of this resolution be
sent to the Bush Caucus, Representative Terry Martin, and Governor
Steve Cowper.

ADOPTED this 17th day of April, 1987 , by the Fifty-Second
General Assembly of the Central Council of Tlingit and Haida Indian
Tribes of Alaska, 1in session at Juneau, Alaska.

CERTIFIED

President
ATTEST

TELEPHONE: 907/586-1432
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CONTINUATION OF FISCAL NOTE ANALYSIS

For Bill No. HB 25

House Bill 25 grants the Office of Equal Employment Opportunity broad enforce—
ment authority with respect to equal employment opportunity and affirmative
action matters. Of concern to the Division of Personnel is that portion of

the proposed bill which allows the office to require agencies to change their
selection procedures, that is, to require new examination or testing methods
for employment application. Currently, any examination device must adhere to
federally mandated test validation procedures. The proposed legislation
appears to impose requirements for test validation that are in addition to the
federal requirements.

Depending on the scope of the validation exercise, i.e., number of job classes
involved, number of positions concerned, number of job sites affected, costs
may range from $30,000 to $200,000 per examination. The fiscal note assumes
an average of these two figures with one test validation performed per fiscal
year. Contractual rather than personal services are indicated because it 1is
most cost effective to contract with firms who specialize in test validation
than to recruit and hire State employees with these specialized qualifica—
tions .

6/4K4/0115-88 Page 2 of 2



REQUEST

STATE OF ALASKA 1987 LEGISLATIVE SESSION

Revision Date:
Title: An act relating to affirmative

action.

Sponsor: Martin

Requestor:

EXPENDITURES/REVE WES :

FYy 87 FY

OPERATING

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

OO O OO ODOOOo

CAPITAL

REVENUE

FUNDING:  (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER
TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

ATTACHED

0

0
0
0

o o

Attach a separate page

Prepared By: Diana DeSimone

Division:

Approved by Commissioner:

Personnel

FIS

88

[y
[N
g O o

OO OO Oo

115.

115.

115.

0
0
0

if

CAL NOTE

Bill Version: hb 25
Publish Date:

Agency Affected: Division of Personnel
BRU:  Personnel

Components: Centralized Administrative
Servi ces

(Thousands of Dollars)

FY 89 FY SO Fy 91 FY 92

oo o
o
(I
[N
o
[N
[N
o1 O o
o

o

=

[N
01O OO OO Ulo o
.U'IOOOOO

o
[EEN
[N
U1 O O O oo
o
[EEN
[N
o
[EEN
[N
o

0 115.0 115.0 115.0

0 115.0 115.0 115.0

o
o
o

necessary

Phone: AB65-WO0
AT Date:

Garrey Peska. Date: P

Agency: Department of Administration”®

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

[y
OOOOOGOO
o

[N
=
[$)]
o

115.0

115.0

o

Office of Management and Budget
Impacted Agency(ies)
Senate Secretary

Page

of

M

rom *6



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill No. HB 25

House Bill 25 grants the Office of Equal Employment Opportunity broad enforce-
ment authority with respect to equal employment opportunity and affirmative
action matters. Of concern to the Division of Personnel is that portion of
the proposed bill which allows the office to require agencies to change their
selection procedures, that is, to require new examination or testing methods
for employment application. Currently, any examination device'must adhere to
federally mandated test validation procedures. The proposed legislation
appears to impose requirements for test validation that are in addition to the
federal requirements. )

Depending on the scnoe of the validation exercise, i.e., number of job classes
involved, number of positions concerned, number of job sites affected; costs

may range from $30,000 to $200,000 per examination. The fiscal note assumes

an average of these two figures with one test validation performed per fiscal

year. Contractual rather than personal services are indicated because it is

more cost effective to contract with firms who specialize in test validation

than to recruit and hire State employees with these specialized qualifica-
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HOUSE COMMITTEE REPORT

@)
Date referred: 1/19/87 FURTHER REFERRALS: Judiciary
Finance
DATE: y~"y-yy
The State Affairs Committee has considered HB 25
"An Act relating to affirmative action.”
RECOMMENDS :
N JAN :
] replace with d S /'/O SX) cX? the same title
[ 1 attached amendment(s) [ 1 anew title
X do pass
do not pass
no recommendation
individual recommendations
additional referral to the Committee
ADOPTS; [ ] letter of intent

ATTACHES NEW FISCAL NOTE(s):

[*™>J fiscal impact [ 1 same as previous fiscal note
cXi zero fTiscal note published
[ 1 zero with analysis [ ] same as previous zero fiscal

note published
SIGNING OTHER RECOMMENDATIONS:

\WWn™al/¥ vn~X






REPRESENTATIVE DAVE DONLEY

ALASKA STATE LEGISLATURE PO.BOX V, JUNEAU 99811
DISTRICT ELEVEN vSPENARD (907) 465-3892
TO: All Members, House Judiciary Committee
FROM: Representative Dave Donley Q))
RE: 'HB 28: Municipal Penalties for Prostitution
DATE: February 16, 1987

HB 28 EMPOWERS LOCAL GOVERNMENTS TO ADOPT MANDATORY MINIMUM
SENTENCES FOR CRIMES OF PROSTITUTION. IT IS A LOCAL OPTION
LAW AND DOES NOT MANDATE ANY INCREASE IN EXISTING STATE OR
LOCAL PENALTIES.

The increase of prostitution activity in Anchorage and other
URBAN AREA OF ALASKA HAS RESULTED I'N INCREASED PUBLIC
DISTURBANCES AND STREET CRIME. THE APPEARANCE OF HOUSES OF

PROSTITUTION AND STREETWALKERS CLOSE TO RESIDENTIAL AREAS HAS
ADVERSELY IMPACTED NEIGHBORHOODS.

Recent crackdowns on prostitution by several major west coast

COMMUNITIES HAS RESULTED IN THE RELOCATION OF MANY PROSTITUTES

to Alaska, where state laws are far less strigent for this
ACTIVITY.
Under current Alaska law, local governments many not adopt

PRESUMPTIVE CRIMINAL PENALTIES UNLESS ALREADY CONTAINED IN
STATE LAW OR AUTHORIZED BY STATE STATUATE.

By ALLOWING LOCAL governments to adopt mandatory minimum
SENTENCES FOR PROSTITUTION, ALASKA COMMUNITIES CAN FOLLOW THE
LEAD OF MANY CITIES IN THE LOWER 48 STATES WHERE SUCH
PENALTIES HAVE SUCCESSFULLY REDUCED PROSTITUTION PROBLEMS.

HB 28 HAS BEEN ENDORSED BY THE FOLLOWING:

Alaska Association of Police Chiefs, Anchorage Police Chief
Ron Otte, Fairbanks Police Chief Richard Cummings, Valdez
Police Chief Pat Shelly, The Anchorage Assembly, The Spenard

Community Council and the Spenard Action Committee.

INTERIM IN ANCHORAGE
1024 WEST SIXTH AVENUE e ANCHORAGE, ALASKA 99501 « (907)561-8234
cm
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM December 17, 1986

SUBJECT: Mandatory sentences for prostitution
(Work Order No. 15-0301)

T0: Representative Max Gruenberg

FROM: Keith B. Levy

Legislative Counsel

You have asked whether legislation would be required to enable
municipalities to adopt ordinances providing for a mandatory
minimum sentence for prostitution, and if so, whether such
legislation would present any constitutional difficulties.

I have concluded that while municipalities do not have the
authority under existing law to enact such an ordinance, the
legislature may grant that authority without running afoul

of the constitution.

The Alaska Supreme Court has made it clear that a municipality
may make prostitution a crime even though prostitution is
already a crime under state law: "It is settled that an act
may be made a penal offense under state statute, and also

made punishable under an ordinance of a municipal corpora—
tion." Wester v. State, 528 P.2d 1179, 1185 (Alaska 1974).

In a later case, however, the court considered whether the
City of Kodiak had the authority to enact an ordinance-pre—
scribing a mandatory minimum sentence for an offense. Article
X, sec. 11, of the Alaska Constitution provides that "a home
rule borough or city may exercise all legislative powers not
prohibited by law or by charter.” Thus, an ordinance 1is

only invalid if it is somehow prohibited by statute or by

the municipality®s charter. Citing earlier cases, the court
applied the following test for determining whether a municipal
ordinance 1is invalid under state law:

A municipal ordinance is not necessarily invalid in
Alaska because it is inconsistent or in conflict with a
state statute. The question rests on whether the exer-



Representative Gruenberg
Page 2
December 17, 1986

cise of authority has been prohibited to municipalities.
The prohibition must be either by express terms or by
implication such as where the statute and ordinance are
so substantially irreconcilable that one cannot be given
its substantive effect if the other 1is to be accorded
the weight of law. City of Kodiak v. Jackson. 584 P.2d
1130, 1132 (Alaska 1978).

The court concluded that the mandatory minimum sentencing
provisions were irreconcilable with certain criminal proce—
dure statutes and were therefore invalid. However, the
decision was based on the fact that the ordinance could not
be reconciled with existing state law. There is nothing 1in
the decision to indicate that the legislature could not amend
existing law to expressly permit a municipality to enact an
ordinance providing for mandatory minimum sentences. The
enclosed bill draft does that with respect to prostitution
and cures the problems raised in the City of Kodiak case.

IT 1 may be of further assistance, please advise.

i
KBL :mkr
m7/073

Enclosure



I 11.61.250 Alaska Statitl? 11 65.030

(b>Criminal possession of explosives is a

i] i class A felony if the crime intended is murder in any degree or
kidnapping

(2' ciass B felony if the crime intended is a class A felony;

(3’ class C felony if the crime intended is a class B felony.

i4 class A misdemeanor if the crime intended is a class C felony,

(n class B misdemeanor if the crime intended is a class A or class
B misdemeanor, ft 7 ch 166 SLA ]&7r

Collateral references. —3L An Jur PosH-ssior. of borrb nolatpy cockla,, or
Bxplosio  er.r  Explosives, simile- d™it< a- crinunfc’ offense, 4.
Il 12Mm3e ) ALRid 1230
5 Explosive- t 12

Sec. 11.61.250. Unlawful furnishing of explosives, la A person
commits the crime of unlawful furnishing of explosives if the person
furnishes an explosive substance or device to another knowing that the
other intend? to use the substance or device to commit a crime

fomUnlawful furnishing of explosives is s class Cfelony. <6 7 ch 166
SLA 1976

Chapter 65. Offenses Against Public Convenience.

Secs. 11.65.010 — 11.65.020. [Renumbered a- AS 30.50.020 and
30.50.010.]

Sec. 11.65.030 Tampering with posted notices [Repealed. £ 21. ck
166, SLA 1976.}

Chapter 66. Offenses Against Public
Health and Decency.

Article
1 Prostitution and Related Offense- #- 11 6r 10C —13 6C IO
2 Ganbling Offtr.sts <t 12 6t 20m—11.6¢ 2s.-

Article 1. Prostitution and Related Offenses.

Section Section

100 Prostitution o ] 130. Promoting prostitution ir. the third

110. Pronoting prostitution ir. the firs: ree . o
140 Corroborantc. of certain testimcriv

degree
120 Promoting prostitution ir the second
dfogret

134
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NOTES TO DECISIONS

Municipa’ ordinances not
prohibited. - The enactment c' thir
er.iti, doe- o prohibit municipal
ordinance- penalizing t* soLr;taiir>r of
Fro=||!ute; [>puiaitvt cwstr-er- M rll

of Ailcrak \ Atdob O Ap;

;v _21? -Tit Nos 7094 70%
t'2i 407 Jp*

Tiier, is notMtic in thif a-tidt v.hie:

CollaterBl rtff rences —6: An Ju:
2c Proslttuiior. t i e: sec

27C.J.5 DistrderN House: «)e€: sec
7- CWS Prort tutic:; i | e' stc

Cor.stitdtior.E:::.* end cor.si-uctur. of
pandering ecu-. 74 ALP. 211

would fupr-'t or inference that the leg
iflsS.urt sough: u encourage men Vv
patror.see prostitute’ nor isl.er< any ird
edio! ir lhi- amidt that the iegi'lc'uri
sough: stslew.di uniformns';, ir rtguls::r.r
carnemal sc-xuai relation: Municipal::-,
o An:norapt v_Atuau G A#); d; N
2;£— iFiit No' 7i;4 709" tf7 *2c 4 °*
"ISr-

Wid.u and « nspMomn t* statute or
odranc- proscribing soip: talizz  ft>
purpose- 0 proZitutitr.  lewce;.
t5§;.g:.at. : —nodem ca~m 77 ALP.-c

r

Sec. 11.66.100. Prostitution, <a A person commit? the crime of
prostitution if the persor. engage? in or agree.- or otters u engage ir.

sexual conduct in return for a fee

<bi Prostitution is a class B misdemeanor. &ch 166 SLA 197S

NOTES TO DECISIONS

Common law. — The keeping of a

Wes a misdemeanor ot

conmon law. whtrea- fornication and

rostitution were not Eieana- \ United

te; If Alaska 561. 241 F.2c 3d <Gh

Or 1956 cericed under former A>
31 40.226

This section is not irreconcilable
with a municipal ordinance prohibiting
the solicitation of prostitute; by putative
customer I\/Unlcgallty o' Arro=ag
Afualc. Ct r Ne. 212 'Fin No;
709i. 7095 . 657 P,2c 407 t9r>3-.

Actual payment of a fee is not
required; an att of prostitution is con.

Collateral references. — Prostitution

as vagrancy. 14 ALF 1501 )
Entrapment u  procurt worrier for

plete wher. ar ofler is extenced or er
agreement made u e in sexual con-
our: ir. return for a fet ins' ' State.
a G. Nt 223 "File No 6246 . 65-
P.2d 1350 1962
Proof — Custorrer’s testimony that he
errtree u- purchase sexual fawrs for sum of
f2C0. his te=timony that hs charged the
E‘.ércmse price using hi; 5156 card and
MBSA charge ;h; itself, were all highly
probative o'whether ar. agreement or ofier
tc engage ir. sexual conduct in retum, for a
lee wes ir. fact made Garilec v State. Ct
,i%)o gelgb 221 -File Nc 6246 . 656 P.2£

immoral purposes 16 ALF 166 66 ALF.
476 66 ALQI' 265

Sec. 11.66.110. Promoting prostitution in the first degree, (a'A
person commit? the crime of promoting prostitution in the first degree

if the person



Alaska Statltes

U linduce- or cause.- b person to engage in prostitution through the
use of force.

<2<bs other than e patron of a prostitute induce? or causes a person
under 16 years of age to engage in prostitution, or

io induce- or causes a person in that person's legal custody to
engage in prostitution

(b* In a prosecution under 'a' 2 of this section, it is not a defense
that the defendant reasonably believed that the person induced or
caused to engage in prostitution was 16 years of age or older.

<c Except a? provided in id; of this section promoting prostitution
in the first degree is a class E felony

id A person convicted under <a' 2 of this section is guilty of a class
A felony 16 6 ch 166 SLA 1?Tc. am 3.2 ch 50 SLA 1963

Effect of amendments. —Tru 3~ ‘i of ints senior’ I the beginning of gut-
amendment added "Except a- provide; ir.  section 'c arid added subsection d

NOTES TO DECISIONS

Fer case construing former statute Sentence for procurement upheld —
Prohlbltmg importing or exporting Set Price ¢ State. Sup G (p Nt 3450
emtles for immoral purposes, st (Fre Nt 2794 . 5* P.2d 65f >3977
State v Adi.ersor.. Sup C%GSNO 294 For case construing former statute
(File No 520., 403 P.2d 673 U concerning necessary evidence for

For case construing former pro- prostitution or seduction, see Johnson
curement statute, see Johnson v State, v State, Sup Gt Op No 832 >Hle No
SJ%CtQ)I\b832(HIeI\b1336.% 3339 . 593 P2¢ 762 >3972
P.d 762 (1972

Collateral references. —Transporting  \Abman cotir." vine or consenting u own
fg%onnle for purpose of prostitution 74 ALE  transportation 64 ALF. 370

Sec. 11.60.120. Promoting prostitution in the second degree,
is A persor. commits the crime of promoting prostitution in the second
degree if the person

<11 manages, supervises, controls, or owns, either alone or in associa-
tion with others, e prostitution enterprise other than a place of prosti-
tution; or

(2 : procures or solicits a patron for a prostitute.

<V Promoting prostitution in the Eeeond degree is a class C felonv.
(6 &ch 166 SLA 1976!
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NOTES TO DECISION?

lor case construing former statute
prohibiting soliciting or procuring for
puwosi of priif.nutipr. s« Pic- \
Sup Ct Op Nc 1994 'Flit No-
3b? > 597 p.2c 90f 1977

Instruction —Trial court dd not trrin

Collattra! references —Separate artl
of taking earnmr- of or supp:n fre.t pro-

refusing U g>w In'truclior requiring sic'-
te p'fu_ that p'cstitutif enltrpr.-
involves II. csm u,,- c.'ar. or.g' .r.g r.oturt
Garibav v State ClI Apt Op Ni 2.
(File N1 624( .65* P.2d 155 19?7 -

tnuis alstparau or C-r.t: murgrfitrsi- c:
pimping ? ALF.4ir 119’

Sec. 11.66.130. F'romoting prostitution in the third degree, a
A persor. commit? the crime of promoting prostitution ir. the thirc
degree- if. with intent to promote prostitution, the persor.

(11 manages, supervises, controls, or owns, either alone or in associa-
tion with others, a place of prostitution:

(2 : a? other than a patron of a prostitute, induces or causes a persor.
16 years of age or older to engage in prostitution:

(3mas other than a prostitute receiving compensation for personally
rendered prostitution services, receives or agrees to receive money or
other property pursuant to an agreement or understanding that the
money or other property is derived from prostitution; or

(41 engages in conduct that institutes, aids, or facilitates a prostitu-

tion enterprise.

(b1 Promoting prostitution in the third degree is a class A misde-

meanor. if. £ ch 166 SLA 19781

NOTE? TO DECISIONS

Editor's notes —T0? cast? CUEC it. ".he
notes below Were decided under fcrme- AS
1 40.269.11 4? 302.13 40.330.11 40 430.
end 11 40.42'. ]

Common lew. — T+ keeping of a

use was a misd meaner at
conmon law Eltacar v. United States It
Alaska 561 241 F.2d 365 i9th Gr 1956

Lessor may be guilty ns keeper. —If

alerr;tar. Ieabsi;e\?vdh;,’.r)1 hous]gor@o a V\manofto ke

€pt as a bawdyhoust for purposes of pro-
tituiion. and it if kept for such purposs;
with ht? knov.ledpt . he i; guilty as keeper.
Posercrarz \  United State;.” 15 F 3?
(otr. Ar 1907

As well as agent of lessor. — Tre
agent of ar. owner, who rents a house
knowing that it is to be used as a house of
Poruostltutlpn, and that it is so used, may e

nd guilty as a keeper. Rosencram V.

United States. 155 F_3? '9tf Cir 1977
For case construing former statute
prohibiting employment in a houst of
prostitution or living or th-. earninglcfa
prostitute set Johnson v. State. Sap a
%7510 632 (File No 1336 .501 P.2c 762

For case construing former statute
Pl’ohlbltlng importing or exporting
emales for immoral purposes, set
State V Adkerson. SU Nc. 294
(File No 529 . 403 P.2c 673 2965

For cast construing former statutt
prohibiting pimping ~ se? Johnson \
United Slate; 26! F 7s3 -Ftr Cir 1919

For cast construing former statute
prohibiting a male’s living with or ar-
the earnings of a prostitute, see Dunr. v
State. Sup & Op No 409 iFiieNo 735 ,
426 P.2d 993 1967i.
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~ oourt- tr dits  ALRX 119
bt *dvhousi as i uison-e- 5ALF JA7i 22 Con:rur;icr. or prevision of pane-
AFU. AL 29* o H'itul & u placing t ir charg. ¢
Numbe* of ferrttl-. whe residt ir house  cuslodt of ar.othei 54 ALR'c 117r
or res r. tht-tii for nrro- 8 purpose- a

Sec. 11.66.140. Corroboration of .-ertain testimony not
required. In a prosecution under A? 13 66 110 — 11.66 130. it is not
necessary that the testimony of the persor. whose prostitution is
alleged tc have been compelled or promoted be corroborated b\ tht
testimcr.s of am other witness or by documentary or other types or
evidence (> b ch 166 FLA J97F

NOTES TO DECISIONS

For case construing former ruleasto  providing that common fame v. as corr e
corroboration of prostitute's testi tent evidenct tr a prosecution i
roonv. sei Johnson v Siatt su; G Cf Egepingaba\/.d>MJse M B:t>\ Unite:
No S3" Rit- Nt 133*.501 P2d 76" State- 15: F 50 Sth Cr 1907 . Hal. v
1971 ] United Slates 155 F 52 '9th Cir 19' *

For cases construing former 6tatue

Sec. 11.66.150. Definitions. In AS 11.66.100 — 11.66 150. unless
the context requires otherwise,

(li "place of prostitution' means any place where a person engages
in sexual conduct in return for a ft

(2- "prostitution enterprise’ means ..: arrangement ir, which twc or
more persons are organized to render sexual conduct in return for a fee.

(31 ""sexual conduct' means genital or anal intercourse, cunnilmgus.

fellatio, or masturbation of ont person bv another person. 8 ch 166
SLA 1976-

Cross references. —For definition of
termrs used i, this title, set As 11.hi 9l

Article 2. Gambling Offenses.

Section Section
200 Gambling ) 240. Possession of gambling records in the
219 Promoting gambling t, the firs second depre-
degree o 259 Affirmative deferse:- )
229 Promoting gambling ir. tht second 260 Possession of a gambling device
oeqrei ) 279 Forfeiture
230 Possession of gambling record- ;rthe 220 Definition™
first degree
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volvt diflirfn! intents and dFFrtmoor. furthered Be!l \ Stall G Ap;, Op o
durts and differing societa’ Inlertsit an 289 (Fils Nc 592! 669 P 2d 629 :1963

Sec. 11.60.120. Promoting prostitution in the 6econd degree
NOTE? TO DECISION?

~ Promoting prostitution and man_aﬂ— did ro, violate double jeopards sinrr th*
ing prostitution enterprise. —Punish-  offenses proscribed L. th* t«t statutes in-
ment fe- inducing or causing aperson un-  volvt different intent*- and different con-
cer the apt of 16 u engage In prostitution  duds and differing sonetai interests art
A2 1L 110a' 2 anc for |r-3r-fqnp furthered Be!! v Slate.Ct Apg O; N;

iKirp controlling crowvr.inp t pro- ;
titution enterprise tAS 116, 120as1 269 (Fife Ni 5621 669 P 2d 629 19fe

Sec. 11.66.130. Promoting prostitution in the third degree.
NOTES TO DECISIONS

Quoted in Bell v. Stale & Ap O
Nc 269 (File No 5t21. 66: P.2d 62r
(2963

Sec. 11.66.140. Corroboration of certain testimony not re-
quired.

NOTES TO DECISIONS

Cited ir Be!! v. Stale Ot Ape Op No.
259 (File No 5621', 66: P.2d 829 (1963

Sec. 11.66.150. Definitions.
NOTES TO DECISIONS

Quoted it. Bel' v State. Ct Apt o
NU8932?‘— (File No 5821* 66: P.2c 629

Chapter 70. Miscellaneous Provisions.

Secs. 11.70.010 — 11.70.030. Intent to defraud: use of evidence by
person on charge ofperjury; intoxication as defense. [Repealed. § 21.
ch 166. SLA 1975. For current law. setmAS 11.46.990 10/, 11.81.630.]

Editor's notes. — Tre repeal lint-
abowve is set out to correct an error in the
main pamphlet

49



* il 61.210

applies to the oflcrw of felor ir. post*6s.or,
of aconcealebit firrem Situ s LePolt
Ct App @ Nt L (Fiit No- 7221
7265 . 6T: f 2c 40- '19c2

Gonvirtion upheld —A persor. ra
bt convicted of beir.f t felor :r possessi-.:
of a conoealabW firea-r whi< tre P'rt
@< ccrvirtio.. it ar. %%1! ad tht nr
tence Hayed Berg \ ad A O
No 564 (Flit Nt A66r 711 P2c 55?
M9g5*

Conviction and aoDttnrr upheld —
Set Aker 96Situ G Ag, G No 572
(Fils No A-703 . 72) F2c 1196 '1966

Conviction and KrWert for kidnap-
ing assault ir Lks firs? dert-. miscc.
dun involving weapors ir. the firs: dip-t-t

Alaska Statute? Supplement

§11.66.110

and robbery in the firs; depret were af
finned Set Vortham v Sialt Su; Ct
O; Nt 411 iFile No 7353 6SSP.2d 113S
HO:>4

Sentence upheld — Set Gilbreath \
Slat*. C. Apr C; No 27t iFnt Nt
70?7 66? F 2d 33:4 125%

Applied ir. Srav \ Slau .Cl Ap; C;
Nc 312 Fiit Nc 756! . 672 F2c 7tl
<1953

Ciled m State v Frazier Ct Ap; Op
No 46 Fiit Nt A-4)5 6?r P.2d 1212
11965 Ackermann \ State. Ct Ap: Op
Nt- 626 iFiit Nn A-9211 716 P.2c 5

(196: Slau \ Frazier. Sup Ct 0; Nc
DC: Fit N. S-972 71? P.2c 26!
am’

Sc-c. 11.61.210. Misconduct involvinp weapon? in the second

degree.

NOTES TO DECISIONS

Sentence affirmed — Set Afcar \
State Ct Ap 0; Nt 572 (Fiit N:
A-7031 711 P.2c 119c U9GE

Chapter 66. Offenses Against Public
Health and Decency.

Article 1. Prostitution and Related Offenses.

Sec. 11.66.110. Promoting prostitution in the first degree.

NOIES TO DECISIONS

Precluding mistake of age os de-
fense. — Subsection fb of this section
which expressly dispenses with mistake of
gos as a defense to promoting prostitution
in :he Drs: degree does ot violate due
process cf lav Be’iv. Slate. C Ap. Ot
No 266 (File No. 562) m 66? P.2d 82?
(1953

Under the Revised Alaska Criminal
Codk, it is defendant's intentional pro-
curerment of a person under the age of 16
gg?rsfofo?_prozt%utim that renders hin|1 li-

e for first-degree pronmoting regardless
of his actual svmreﬁess cfrtﬁat person’s
age Ik!! v. State. Ct Ap; Op No 26?
(File No 5522 . 66: P.2d 82?2 (1953

Tfit act of procuring anotre: for pur-

46

poses of prostitution is maluminse with-
out regard u this eg; of tht persor. pro-
cured. and thus ir. a prosecution for pro-
curing a pes-or. under tht apt of If years
the inter.- v procure satisfies the min.rual
constitutional requirement of criminal in-
tr* Bel: e State. & Ap; Op No 26?
(File Nc 5621., 66? P.2d 62? *1955
Promoting prostitution and manag-
ing prostitution enterprise. — Punish-
ment lor inducing or causing 6 persor. un-
der the apt of 16 to engage It prostitution
(AS 11.66 110'B' 2=+ and for nianagng
supervising controlling or owning a pros-
titution enterprise (AS 1166120a’ -
did not violate double jeopard;, sines the
offenses proscribed by tht two statutes i+
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NOTES TO DECISIONS

Municipul ordinances not
prohibited. — The enactment of this
article does not prohibit municipal
ordinances penalizing the solicitation of
prostitutes by putative customers. Munic-
ipality of Anchorage v. Afualo. Ct

No. 213 (File Nos. 7094, 7095 657
P.2d 407 (

There is nothing in this article which

Collateral references. —63 Am Jur.
2d, Prostitution. S 1et seq.

27 CJ.S, Disorderly Houses, 8 1el seq;
73 CJ.S,, Prostitution. 5 1el seq

Constitutionality and construction of
pandering acts, 74 ALR 311.

would support an inference that the leg-
islature ‘sought to encourage men to
patronize prostitutes nor is there any indi-
cation in this_article that the legislature
sought statewide uniformity in regulating
commercial sexual relations. Municipality
of Anchorage v. Afualo. Ct g;}n % ND.

P.2d 407

(211938§file . 7004, 7005),

Validity and construction of statute or
ordinance proscribing  solicitation for
purposes of prostitution, lewdness, or
gisglgnatlon — modem cases. 77 ALR3d

Sec. 11.66.100. Prostitution, (a) A person commits the crime of
prostitution if the person engages in or agrees or offers to engage in

sexual conduct in return for a fee.

(b) Prostitution is a class B misdemeanor. (8 8 ch 166 SLA 1978)

NOTES TO DECISIONS

Common law. — The keeping of a
bawdvhouse was a misdemeanor &t
commmon _law, whereas fornication and
grostltutlon were not. Eleazar v. United

lates, 16 Alaska 561, 241 F.2d 385 (9th
Cir. 1956), decided under former AS
11.40.220.

This section is not irreconcilable
with a municipal ordinance prohibiting
the solicitation of prostitutes by putative
custorrers. Municipality of Anchc_)ra(_?\eb\sl.
Afualo. CL % No. 213 (File Nos.
7094. 7095), 657 P.2d 407 (1983).

Actual payment of a fee is not
required; an act of prostitution is comt

Collateral references. — Prostitution
as vagrancy. 14 ALR 1501,
Entrapment to procure wom . for

plete when an offer is extended or an
agreerment made to engage in sexuul con-
duct in return for u fee. Garibav v. State.
Q@ App. o No. 221 (File No. 6246), 658
P.2d (1983.. )
Proof. —Customer’s testimony that he
g%d to purchase sexual favors for sumof
. his testimony that he charged the
purchase price using his VISA card, and
the VISA charge slip itself, were all highly
probative of whether an agreement or offer
toengage in sexual conduct in return for a
fee wes In fact mede. Garibav v. State. Ct
A%OCX). No. 221 (File No. 6246), 65S P.2d
1350(1983).

imnoral . 18 ALR 186; 66 ALR
176 B AR KD

Sec. 11.66.110. Promoting prostitution in the first degree, (@) A
person commits the crime of promoting prostitution in the first degree

if the person



8§29.25;01U Alaska Statutes S 2y.25.U10

(c)  This section upplies to home rule and general law municipali-

ties. (§ 7 ch 74 SLA 1985)
Chapter 23. Municipal Officers and Employees.

[Repealed, $ 16 ch 118 SLA 1972; § 24 ch 83 SLA 1979; 8§ 88 ch
74 SLA 1985.1

Chapter 25. Municipal Enactments.

Section Section

10. Acts required to be by ordinance 50). Codification
20. Ordinance procedure 60. Resolutions
30. Emergency ordinances 70. Penalties

m0 Codes of regulation

Sec. 29.25.010. Acts required to be by ordinance, (a) In addi-
tion to other actions that this title requires to be by ordinance the
governing body of a municipality shall use ordinances to

(1) establish, alter, or abolish municipul departments;

(2) provide for a fine or other penalty, or establish rules regulations
for violation of which a fine or other penalty is imposed;

(3) provide for the levying of taxes;

t4) make appropriations, including supplemental appropriations or
transfer of appropriations.

(5) grant, renew, or extend a franchise;

(6) adopt, modify, or repeal the comprehensive plan, land use and
subdivision regulations, building and housing codes, and he official
map,

(7) approve the transfer of a power to a first or second class borough
from a city;

(8) designate the borough seat;

(9) provide for the retention or sale of tax-foreclosed property;

(10) exempt contractors from compliance with general require-
ments relating to payment and performance bonds in the construction
or repair of municipal public works projects within the limitations set
out in AS 36.25.025; this paragraph applies to home rule and general
law municipalities.

(b)  This section grants no authority but requires the governing

body to use ordinances in exercising certain of its powers. (§ 8ch 74
SLA 1985)

boOpir]ions 31;3 ?ttorr;gyl genleral. _ITHC} V\/neUnder Dllj'md formrer, similar  provision,

j. asse cou UXes on re » incorporation petition
rmrSrng of ord?/name a%ed underythe provided that public rpohealth Eeetrvices
terms of a formrer, similar provision. 1963  should be administered not by the bor-
Op Atl'y Gen. No. 5.

54

$ 2y.25.UiU

ough asseanKebut by a bourd of health
which wus to he uppoinited by the borough
assermbly, but otherwise to operate auton-
omouwsly in making rules and regulations
with the force of luw; such rules und regu-
lations would have been illegal ordi-
nances since they would have been pro-
mulgated by the bourd of health ruther
than by the borough assembly. The board
of Tdth would h_ﬁve aﬁ)nstégtbﬁd hl%l:d b%rl
ough department i y isl

the incorporation pe%ﬂion, and not by or-
dinance. 1962 Alty Gen No. 9

Collateral referencés. —66 Am Jur.
2d, Municipal Corporations, Counties, ud
Other Political Sulidivisions, 8 343-422.

62 CJS, Municipul Corporatiors,
§ 411 el seq _

Prohibiting or regulating lemoval or
exploitation of oil und gas, minerals, sail,
or other natural products within munici-
pal limits. 10 ALR3d 1226.

Civil liability of private person as
aflecled by invalidity of statute or ordi-
nance for violulion of which arrest wus
nmuce. 16 ALR3d 535.

WVulidity of statute, ordinance, or char-
ter bf_)rowsmn requiring that workmen on
public works be paid the prevajllggj)r cur-
rent rate of wages. 18 ALRId 9%4.

Va|IdI%/5 of Ioneng(astatutes and ordi-
nances. 25 ALR3d 836.

Validity of municipul regulation of air-
irga{a flight paths or ultitudes. 36 ALK3d

Vulidity und construction of municipul
ordinances  reguluting  community
untennu_television service (CATV) 41
ALR3d 384

Vulidity E)f_statute, ordinance, or regu-
lation requiring fingerprint of those en-
%ngng in specified occupations. 41 AlLI(3d

Vulidity und construction of zoning or-
dinance reguluting architectural 1%/e or
design of structure. 41 ALR3d 1397.

Nidii ungct cor%ucuon Igtf'StatF and
municipul enactme ulating lodby-
ing. 42 ALRJd 1046. reg- " _
d Validity ofs'_cgtuttg %\%gltlnance forb|8Irf

ing pharmui ise prices
dr{ng?_o_r medicines. 44 ALRId plrwl.
Mulidity und construction of stutute or
ordinunce  respecting employment  of
worren in pluces where intoxicating li-
quors uro sold. 46 ALRId 369.
r}j/_ulidity undlconst_ ruction ﬁfbs_t_utute I(%r
ordinunce reguluting cr pronibiting self-
slegnéce gabo??m fiIIri‘r%]g sta?ions. 46rEI_R]d

Wulidity, construction, und application

55

municipal Government

of ene trenis restricting land develo%
rlrfzrzrt y dredging or filling. 46

~ M ity of municipal ordinunce impos-
ing in one lax or license upon nunrcsi-
dents -inpluyed in taxw:jg jurisdiction
(commiter tax). 48 ALRI 343,

Rut) r provision in zoning ordinunce us
applicable to ubuth[E land in adjoining
municipality. 48 .

peration of nude-modkl hotoé;raphic
studio as otlense. 48 1313

Validity und construction of stutute or
ordinance forbidding treatment in heulth
clubs or e sulons ta/ 3gers;ons of the
opposite sex. 51 ALRI 936.

Validity of municipal regulation more
restrictive than state regulation us to
time forselling or serving Intoxicating li-
quor. 51 1061 )

Validity und construction of regulations
dealing with misrepresentation in the
sale of Kosher fuod 52 ALR3d 959.

Vulidity of rrpnls\llﬁgl ordinances regu-
lating time during which resluurunt busi-
ness muy be conducted. 53 ALRId 942.

Modern status of the luw as to validity
of statutes or ordinances requiring notice
of tort claim against lucul governmental
entity. 59 B

Validity and construction of curfew
statute, ordinance, or proclamation. 59
AR 321

Validity und construction of statute or
ordinunce prohibiting commercial exhibi-
tion of melformed or disfigured persors.
62 ALK3d 1237.
~App' cation of city ordinance requiring
licenst for laundry, to supplier of coin-op-
erated aundry machines intended for use
in ape lment building. 65 ALRId 129%.

Vab ity and construction of slulules or
gg(l)ru oS prpwdllng for blarbltratllon of

ri |%Jtes involving public employees.
68 AL 3d 885. )

Afp :ution of statute or regulation
deulin  with registration or currying of
m i 12%)3 transient nonresident. 68

Lari ny us within disorderly conduct
stutnti or ordinunce. 71 156,
Wuh ity und construction of ordinunce
prohib ing roof signs. 76 ALR3d 1162
Vulii.ity und construction of statute or
ordinance proscribing solicitation for pur-
poses of prostitution, lewdness, or a55|8-
nation — nodem cases. 77 ALR3d 519.
Wulidity of stulutes, ordinances, und
regulation requiring the installation or
maintenance of various bathroom facili-
ties in dwelling units 79 ALR3d 716.
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M unicipality P.O. BOX 6-650
ANCHORAGE. ALASKA 99502-0650
of (907) 264-4311

A nchorage

Larry bakti. AbSemDiyman
394" Locarno Drive
Anchorage Alaska 99604
Telephone (907) 666-6906

January 30, 1987

Representative Dave Donley
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Dave:

Thank you for your letter of January 21, 1987, | certainly was
pleased to learn that you and Max Gruenberg have introduced legislation
to strengthen our statutes on prostitution.

| have felt for many years that our community was in need of stronger
legislation Dby the State of Alaska in order to assist local communities in
solving their prostitution problems.

| fully suport your efforts and will work with Assemblymen Faulkner
and Kubitz to develop solutions on a local level.

Sincerely,

Larry W./ Baker
Qhairman

cc: Bill Faulkner
Jim Kubitz



" o . P.O. BOX 6650
U nitcipoatity ANCHORAGE. ALASKA 90500-0650

o f (907) 264-4311

A nchorage

34 jop

ANCHOBAGEASSEMBLY

Assemblyinan Jim Kul)itz
3008 Brookside Drive
Anchorage, AK 99517
January 30, 1987

Representatives Donley & Gruenberg
P.O. Box V

State Capitol

Juneau, Alaska 99811

Dear Representatives Donley and Gruenberg:

I would like to offer my support for House Bill 28 giving
municipalities the authority to prescribe minimum penalties for
the violation of an ordinance that prohibits prostitution.

Our community and | thank vyou for taking the lead on this
issue.

A'ssembly man Jim Kubitz
'm''Anchorage, Seat 3E
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REF DAVE DONLEY ->!§

'"V2Chn
JUNEAU AK

I AM VERY SUPPORTIVE OF HB28. PLEASE HELP US CLEAN UP OUR

NEIGHBORHOODS. THANK YOU.
DR BILL FAULKNER, ANCHORAGE MUNICIPAL ASSEMBLYMAN -
400 L ST SUITE 104 ; 1id
ANCHORAGE AK 99501



DATE:

TO:

FROM:

SUBJECT:

M unicipality of Anchorage

MEMORANDUM

received

January 28, 1986 J*VJ2 8 23*23
%

Commissioner of Public Safety MUNICIPALITY OF ANCHORAGE
OFFICE OF PUBLIC SAFETY

Deputy Chief Otte

Prostitution in the Spenard Area

The following information concerning prostitution in the Spenard
area is submitted for your review.

During the past 51/2 months, approximately 50 prostitution related
arrests have been made in the Anchorage area. For the most part
these arrests are evenly divided between the downtown area and
the Spenard area. . The majority of arrests are for street
prostitution offenses, but there are also several involving the
various escort services located in the Spenard area. During the
past few weeks we have continued to make cases as time and
resources allow, however numerous felony cases requiring the
assistance of the officers normally assigned to prostitution
cases have limited our response.

Currently the three officers assigned to the night shift
detective general investigation unit focus most of their time on
prostitution related problems. They are supplemented as time
permits by the area patrol cars and on occasion by members of
the Crisis Intervention Response Team. It is our intent as
wanner weather approaches to apply additional resources from
Investigations, Patrol and special units in an attempt to
preclude the problems experienced last summer both downtown and
in the Spenard area. | believe that we can create an environment
from an enforcement perspective, in which prostitutes find other
locations outside of Anchorage much more pleasant and desirable.

It must be remembered that a long term solution to the
prostitution problem in Anchorage requires more than just a
comittment on the part of the police department. Our
enforcement efforts are only a small portion of the total
equation. The rest of the criminal justice system must be
committed to dealing with the problem before any long term
results will be visible- Although we have repeatedly stressed
this point, it has always been overlooked and ignored in years
past. When we make arrests, the prosecutor's office must be
willing and able to provide the prosecutorial resources
necessary. Additionally, and probably most important, the courts
must begin to sentence convicted prostitutes in a manner that
reflects the feelings within the community. Suspension of jail
time and moderate fines will not deter prostitutes from
practicing their trade openly on the Anchorage streets.



Commissioner of Public Safety
January 28, 1986
Page Two

Interviews with prostitutes arrested by APD officers during this
past summer reveal that most prostitutes come to Anchorage for
two reasons. First, they have heard rumors about the money to be
made in Alaska. Secondly, crackdown on prostitution in other
jurisdictions in the Lower A8 have made Anchorage a more
desirable location. In tracking 20 prostitution arrests through
the justice system recently, it war, learned that only one case
resulted in the convicted prostitute receiving any jail time. |
do not feel that prostitutes interested in working in Anchorage
would feel particularly concerred by these kinds of sentences
from the courts.

The other issue that has surfaced periodically concerning
prostitution in the Spenard area has to do with the large
concentration of massage parlors. While the issues previously
discussed apply to individual prostitutes working out of the
massage parlors, this in itself would not remove the parlor from
existence. It has been our experience that the only way to
remedy the large numbers of massage parlors is to initiate and
follow through with a civil abatement process against the
individual residences. This again requires a long term
comittment on the part of the prosecutor and Municipal Attorney's
office as well as a long term comittment on the part of the
police department to provide the necessary resources to gather
the needed information.

I will continue to apply enforcement pressure with the resources
available but would request that we attempt a coordinated
approach to the problem so as to insure a more long term solution.

R. Otte
Deputy Chief, Operations

RO:dlI



Spenard Action Committee

2308 West 4~th Street » Anchorage, Alaska 99517
Phone (907) 243-7768

COMMITTEE January 23, 1987

TO: The members of the House of Representatives;

My name is David Erlich, | am Chairman of the Spenard Action Committee, a
non-profit corporation made up of citizens of the Anchorage area.

Our concern for our community and city are real and sincere. Crime in Anchorage
has come a long way the past 20 years and in some respects has surpassed many major
cities outside. Our rape rate is the highest in the nation, 5 times the ,national.
average, pornography sells at 6 times the national average, organized crime has &
infiltrated our city as well and now enjoys freedom of operation in prostitution,
gambling, pornography, drugs and other activities. .

Our laws in the State of Alaska are probably the weakest in the nation to deal
with this ongoing threat. Wt are currently the only state which does not: have a
conspiracy bill dealing with these activities. Dave Donley bill, HB30 would pertain
only to certain crimes but would aid law enforcement authorities here in Anchorage
to deal with these certain situations.

Another bill, HB28, deals with the prostitution problems here in our rity and
would not impact other areas of the state. By allowing the municipality to institute
mandatory minimum sentences on a first offense, second offense and third offense basis
this will mirror what other cities have done outside to curb their prostitution
problems. We currently have 30-40 houses of prostitution operating \n Anchorage with
a summer influx of hundreds of streetwalkers, who find Anchorage easy prey and weak
laws inviting. Your concern and understanding of our particular situation will be
greatly appreciated.

In closing, the passage of these bills will help crime prevention in our city,
protect the communities retail trade, maintain property values and generally protect
and preserve the quality of our neighborhoods, commercial districts and the quality
of urban life.

Spenard Action Committee Chairman



CITY OF UNALASKA
p.0o. boysac 112
UNALASKA. ALASKA 99685
(907) 581-1251

”’Capital t"e cAPeulions

January 21, 1987
UNALASKA ALASKA

TO: Nancy Gross, City Manager ,
FROM: “Peter Davis, Public Safety Director

RE: Review of House Bill No. 28

I have several objections to this bill. They are as follows:

A. It assumes that prostitution is considered to be the more

serious violation or problem present in all municipalities;

more so than already encoded. This, of course 1is, and may

not be the case.

. 'Z My Y
- B. It would be contrary to the stated position of the Courts. \Vaadl i
Violations with fines exceeding $300 and with extended jail™i-; *

..- "-"terms, arerequired to be handled asmisdemeanors.

N

C. IT such an ordinance were to be accepted” and enforced, the
defendant would be entitled to a jury trial and a defense
attorney. The municipality v/ould then have to prosecute the
case with its own attorney and provide the defendant with a
public defender, 1if required.  __.... L -

BMin all, at least for Unalaska, we have other areas of greater con—
cern. Prostitution is not a major, nor an obvious problem, and we
have just amended our ordinances to assure better enforcement by ,,
making them all violations. It is a nothing Dbill!
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nrrTPTITn

HOUSE COMMITTEE REPORT
V)

ate referred: 2 fs/k-j FURTHER REFERRALS:

DATE: 1: 1 2

Judiciary Committee has considered HB 28

\n Act relating to municipal penalties for prostitution.”

JgCOfglKKES:

[y/]l replace with ds fIFt'A.is Cj -jA ) [ 1 the same title
[ ] attached amendment(s) [ 1 a new title
[ ] do pass
[ }do not pass
L ] no recommendation
L individual recommendations
[ ]additional referral to the Committee
ADOPTS: [ ] letter cf intent

ATTACHES HER FISCAL NOTE(s):

[ 1 fiscal impact [ 1 same as previous fiscal note
[ ] zero fiscal note published _
[ 1 zero with analysis [ VY] same as previous zero fiscal

note oublished
SIGNING OTHER RECOJ5KE3IDATIOHS:

m >& —i\Sf+ IQa

Chairman®"s signature
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WORK DRAFT WORK DRAFT
5-01851V
Levy
5/4/87

Original sponsors: Donley and Gruenberg

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 28 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to municipal penalties for prosti—
tution and promoting prostitution.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.25.070(a) 1is amended to read:
(a) For the violation of an ordinance, a municipality may by
ordinance prescribe a penalty not to exceed a fine of $1,000 and

imprisonment for 90 days. A municipality may prescribe a penalty

to three days for a first conviction, 10 days for a second conviction,

and 30 days for a third or subsequent conviction, and a fine not to
exceed $1,000, as provided in an ordinance, for violation of an ordi—
nance that prohibits prostitution. In this subsection, prostitution
includes all conduct prohibited under AS 11.66.100 - 11.66.150 and
also includes paying or agreeing to pay a fee 1in exchange for sexual

conduct.

Sec. 2. AS 29.25 is amended by adding a new section to read:

Sec. 29.25.080. STATE®S COSTS. A municipality that adopts an
ordinance providing for a minimum sentence of imprisonment for prosti—
tution wunder AS 29.25.070(a) shall reimburse the state for actual
costs 1incurred by the/ court system ar(d the Department of Corrections

as a result of the ordinance.

-1- CSHB 28(Jud)
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WORK DRAFT WORK DRAFT WORK DRAFT

5-0185L
Levy
5/1/87

Original sponsors: Donley and Gruenberg

IN THE HOUSE
CS FOR HOUSE BILL NO. 28 ( )
3 IN THE.LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: %"An Act relating to municipal penalties for prosti-
tution and promoting prostitution.”
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.25.070(a) is amended to read:

(a) For the violation of an ordinance, a municipality may by
ordinance prescribe a penalty not to exceed a fine of $1,000 and
imprisonment for 90 days. A home rule or general law municipality may
prescribe a penalty requiring a court to impose a minimum sentence of
imprisonment of up to three days for a first conviction, 10 days for a
second conviction, and 30 days for a third or subsequent conviction,
and a fine not to exceed $1,000, as provided in an ordinance, for
violation of an ordinance that prohibits prostitution.In this sub-
section, prostitution includes all conduct prohibited under AS 11.-
66.100 - 11.66.150 and also includes paying or agreeing to pay a fee
in exchange for sexual conduct.

* Sec. 2. AS 29.25 is amended by adding a new section to read:

Sec. 29.25.080. STATE'S COSTS. A municipality that adopts an
ordinance providing for a minimum sentence of imprisonment for prosti-
tution under AS 29.25.070(a) shall reimburse the state for actual
costs incurred by the court system and the Department of Corrections
as a result of the ordinance.

-1- CSHB 28( )



WORK DRAFT WORK DRAFT WORK DRAFT

5-0185L
Levy
3/11/87
Original sponsors: Donley and Gruenberg
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 28 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to municipal penalties for prosti-
tution and promoting prostitution."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.25.070(a) is amended to read:

(a) For the violation of an ordinance, a municipality may by
ordinance prescribe a penalty not to exceed a fine of $1,000 and
imprisonment for 90 days. A home rule or general law municipality may
prescribe a penalty requiring a court to impose a minimum sentence of
imprisonment of up to five days for a first conviction, 10 days for a
second conviction, and 30 days for a third or subsequent conviction,
and a fine not to exceed $1,000, as provided in an ordinance, for
violation of an ordinance that prohibits prostitution. In this sub-
section, prostitution includes all conduct prohibited under AS 11.-
66.100 - 11.66.150 and also includes paying or agreeing to pay a fee
in exchange for sexual conduct.

-1- CSHB 28(Jud)



