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low. Some child and adolescent patients may be discharged earlier than
they otherwise would have been * cause of the lack of a payment source,
and some may not receive treatment at all.

We conclude that there is a substantial amount of documentation that

the costs of providing mental health and chemical dependency treatment
to children and adolescents are substantially greater than the costs of
adult treatment. Costs for treating children and adolescents appear to
be 63 to 172 percent greater for mental health and 20 to 83 percent
higher for chemical dependency. This difference was not considered

when the benefit levels in Chapter 601 were set originally. These levels
were set so as to be minimally adequate for adults. They are wholly
inadequate for children and adolescents.

The SHPDA recommends that separate minimum benefit levels for children
and adolescents be provided for in the statute. Based on discussions

at our study group meetings, we recommend that benefit levels for children
ar.d adolescents for mental health treatment be as follows:

Inpatient and day or partial $10,500 of which only
hospitalization $3,000 could be used
for day or partial
hospitalization

Outpatient $ 2,000
Overall $12,500

The total available coverage of at least $12,500 in coverage for children
and adolescents, compares to $9,000 for adults. The $10,500 in inpatient
and day treatment coverage would allow for a 20 to 25-day inpatient

stay, if it were all used for inpatient care. As noted above, this is
about the current average length of stay for inpatient mental health
care of children and adolescents in Oregon. Many providers think this
average should be considerably higher; and of course there will be chil-
dren and adolescents who need longer-than-average stays. This inpatient
coverage level is therefore considered to be barely adequate, even as a
minimum, but it represents a substantial improvement over what is avail-
able new.

The proposed benefit level also allows for up to $3,000 of the $10,500
inpatient benefit to be used for day or partial hospitalization. It is
hoped that this will provide an incentive for providers to move children
and adolescents into this lower level of care, whenever this is feasible.

The minimum outpatient mental health benefit for children and adolescents
is set at $2,000, the same as for adults. The difference, however, is
that all of this $2,000 would be available for outpatient treatment of
children and adolescents, no matter how much inpatient or day treatment
is provided. For adults, this benefit is subject to the $9,000 overall
cap. If the S9.000 is exhausted by adult inpatient and day treatment,
the $2,000 outpatient benefit would not be available.
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The proposed $10,500 inpatient level for mental health treatment of
children and adolescents is AO percent higher than the current $7,500
level for adults.

For chemical dependency treatment of children and adolescents, the SHPDA
recommends the following benefit levels:

Inpatient $ 5,000

Residential/day or partial
hospitalization A,500

Combined total for inpatient,
residential, and day or partial

hospitalization $ 9,000
Outpatient 1,500
Overall $10,500

The inpatient level is a third higher than the current adult level of
$A,50Q. The residential/day treatment level is 50 percent higher than
the current adult level. The outpatient Linefit level is the same as

the current adult level, but, as with the benefits for mental health,
thisoutpatient benefit will bereserved for childrenandadolescents,

and could not be reduced onthe basis of the amount ofinpatient  or
residential care delivered. The recommended minimum overall benefit level
of $10,500 compares to $6,000 overall currently for adults.

Using data from DCBSO, the SHPDA has estimated the overall cost impact
of these benefit level changes. BCBSO reports that adolescents repre-
sented 35 percent of all group payments for hospital inpatient or resi-
dential care for mental health; and 19 percent of all hospital inpatient
and residential chemical dependency treatment. Statistics for outpatient
and freestanding residential treatment were not available, but we will
assume that the percentage is the same. (Actually, the percentage is
likely to be less, because there is likely to be less difference between
adults and adolescents for length of time in treatment for outpatien':
care.)

Under SHPDA's proposal, the total exposure of insurance companies for
child and adolescent coverage would increase by 39 percent for mental
health care (from $9,000 to $12,500) and by 75 percent for chemical
dependency (from $6,000 to $10,500). The inpatient benefit levels would
increase by A0 percent for mental health care (from $7,500 to $10,500);
and by 33 percent for chemical dependency (from $A,500 to $6,000).

From July 198A through June 1985, BCBSO paid $8,535,221 in group coverage
for mental health care and $2,965,576 in group coverage for chemical
dependency. According to the state Insurance Division, BCBSO accounted
for $A66 million out of a statewide total of $1,256 million in insurance
premiums in 1985, or 37 percent of the total. Because BCBSO had 517,235
group plan members in 198A-85, we estimate that there are about |.A
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million people statewide with group health insurance coverage (assuming
that BCBSO represents 37 percent of the total).

From these statistics, we estimate that about $8.1 million annually is
currently being spent in Oregon on mental health care for children and
adolescents, and $1.5 million for chemical dependency.

We have no way of predicting what the mix of treatment settings would
be under the new coverage levels; i.e., the percent that would go for
inpatient care as opposed to residential or outpatient treatment. If
the increased benefit levels for children and adolescents were to result
in increased payments by insurance companies in proportion to the in-
creases in the overall benefit caps, then total statewide payments for
child and adolescent mental health services could increase by as much
as $3.2 million, or $ .19 per group policy member per month. Chemical
dependency payments could increase by as much as $1.1 million, or $ .07
per member per month. As noted earlier, total reimbursement by BCBSO
for mental health and chemical dependency services was $1.85 per member
per month from July 1984 through June 1985. This would therefore rep-
resent a 14 percent increase in mental health and chemical dependency
payments.

Costs may not increase in proportion to the increases in the overall
benefit caps, however. We believe thei are likely to increase at least
as much as the increases in the inpatient portion of the benefit levels.
As noted above, this would be a 40 percent increase for mental health and
a 33 percent increase for chemical dependency. Under this scenario,
payments for child and adolescent mental health services Trould increase
by $3.2 million, or $ .19 per member per month—the same as in the above
calculations. Chemical dependency reimbursement, however, would increase
by only about $500,000, or $ .03 per group policy member per month.
Overall, this would represent an increase of 12 percent in insurance
company payments for mental health and chemical dependency services.

In summary, it is well documented that the cost of treating children

and adolescents for mental health and chemical dependency is considerably
higher than the cost of treating adults. This was not considered when
Chapter 601 was originally drafted. Therefore, the SHPDA is recommending
separate,, higher minimum benefit levels be set in the statute for children
and adolescents. We estimate that this will increase the cost to insurers
for cental health and chemical dependency benefits by 12 to 14 percent,

or about $ .22 to $ .26 per group policy member per month. The purpose

:f these increased benefit levels is that more treatment be delivered

to children and adolescents than to adults. Providers should not use

jhe higher benefit levels merely as a oasis for charging higher per

diem rates. This principle should be included in the statute as a policy
statement.

Dual diagnosis
Current provisions of ORS 743.557(2) and 743.558(2) (Chapter 601, Sections
6 and 7) allow insurance companies to limit benefits for all settings

to $6,000 over 24 months for persons who need both mental health and
chemical dependency treatment (so-called "dual diagnosis™ patients).
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People with only mental health needs can be reimbursed up to $9,000.

The $6,000 level for multiproblem patients seems overly restrictive and
gives providers an incentive for "gaming" the patient's diagnosis.
However, insurers have pointed out that most chemical dependency patients
can be said to have an associated psychiatric diagnosis; and that there-
fore de’eting this requirement might merely result in raising the overall
benefit level to $9,000 for both mental health and chemical dependency.

Rationally, dual diagnosis patients have needs which are at least as
great as those of mental health patients. The SHPDA therefore recommends
that the dual diagnosis benefit levels be increased so that they conform
to the mental health benefit levels. This would mean an overall cap of
$9,000 instead of $6,000 for adult dual diagnosis treatment; and an
overall cap of $12,500 instead of the current $6,000 for children and
adolescents wila dual diagnoses.

The SHPDA shares the concerns of insurers that an increase in the dual
diagnosis levels may cause some chemical dependency treatment programs
to find dual diagnoses in increasing numbers of patients. For this
reason, the SHPDA also recommends that dual diagnosis treatment be recog-
nized in the statute as a separate type of treatment from either chemical
dependency or mental health treatment, with separate utilization review
and program approval criteria and standards.

It is difficult to estimate the cost impact of increased benefit levels
for dual diagnosis treatment, because we do not have good statistics on
the proportion of all mental health and chemical dependency patients
who are dual diagnosis patients. A reasonable guess would be that 20
percent of all chemical dependency patients could have dual diagnoses.
We also assume that all persons in mental health programs will be billed
on the basis of mental health benefit levels, even though some of these
people may also have dual diagnoses. Last, we will assume that payments
for dual diagnosis patients will increase in proportion to the increase
in the overall benefit levels; that is, a 50 percent increase for adults
($9,000 v $6,000) and a 108 percent increase for children and adolescents
($12,500 t $6,000). Because 16 percent of BCBSO's group coverage claims
for chemical dependency were for adolescent treatment, we can weight the
above the above figures and estimate that payments for dual diagnosis
treatment will increase by 59 percent overall.

BCBSO spent $2,965,576 on chemical dependency payments to group policy
members from July 1984 through June 1985. As noted earlier, BCBSO rep-
resented 37 percent of all group insurance business in the state. It can
therefore be estimated that about $ million is spent annually by insurers
for chemical dependency treatment for group policy holders. [If 20 percent
of these payments are for dual diagnosis patients, then approximately
$1.6 million is currently spent by insurers annually on dual diagnosis
patients with group policy coverage.

With the above statistics, we can estimate that the proposed increase

in dual diagnosis benefit levels will cost insurers statewide about
$900,000, or $ .05 per member per month. This represents a three percent
increase in insurance company payments for mental health and chemical
dependency, based on RCBSO statistics.



Other benefit level issues

The SHPDA is proposing major changes in the mandated benefit levels

only in the two areas described above—coverage for children and adoles-
cents; and coverage for dual diagnosis patients. Other issues related
to benefit levels have been raised at our work, group meetings, however.

Some mental health service providers have advocated an increase in the
benefit level for inpatient mental health services. Benefits for this
setting were cut substantially by Chapter 601, on the assumption that
the new $7,500 benefit for a 24-month period would be adequate for most
patients. At current hospital and physician charges, this amounts to
payment for about a 15-day stay. Data collected by the Oregon Psychiatric
Association from six hospitals in January and April, 1986, indicate

that patient lengths of stay exceeded the inpatient benefit levels in
24 percent of the cases. Because the existing benefit level is adequate
for 76 percent of patients, we do not consider this to be as high a
priority as changing the child/adolescent and dual diagnosis benefits.
The fact that 24 percent of all patients need more inpatient mental
health services than the benefit levels cover is significant, however,
and will eventually need to be addressed by the legislature.

The SHPDA is proposing a slight change in the residential chemical de-
pendency level for adults. Data provided by residential treatment pro-
grams indicates that costs are generally somewhat higher than the $3,000
minimum benefit currently provided for in the statute. Laarelhurst
Manor, a residential program in Portland, estimated its costs for adults
at $3,750 per case. The Addiction Treatment Association recommended
that the residential benefit level be increased to $3,500. The SHPDA
concurs with the ATA recommendation, because it is supported by data on
actual program costs and because it will increase the incentive for
residential as apposed to inpatient care. |It's also a relatively minor
change in the benefit levels. The SHPDA estimates that even if all
adult patients in residential chemical dependency programs were to be
reimbursed for the full $500 increase in the benefit level,, this would
add only $ .04 per member per month to insurance company costs. Of
course, not all patients will receive the maximum reimbursement level.
Many will have lesser treatment needs, or will leave treatment before
completion of the program, or will have their reimbursement reduced as
a result of utilization review. The actual cost impact of this change
is therefore likely to be considerably less than $ .04 per member per
month.

Utilization review

One of the ™"cost containment methods™ established by ORS 743.557 (10)
and 743.558(8) (Sections 5 and 6 of Chapter 601) is utilization review
by insurers to determine whether or not the level of care provided was
appropriate. The statute does not mandate that such utilization review
be done, but gives insurers explicit authorization to do such reviews
if they wish. As noted earlier, most of the larger health insurers in
the state now conduct such reviews. BCBSO has stated that its mental
health and chemical dependency utilization review program resulted in



direct savings of $246,430 due to level of care reductions in calendar
year,1985.

Sectior 7 of Chapter 601 required the SHPDA to prepare an advisory,
non-binding set of criteria for use by insurance companies for screening
claims in terms of level of care and length of treatment. The SHPDA
issued these model criteria on October 1, 1983; and also presented a
detailed, specific example of these criteria for alcohol problems. In
the fall of 1984, SHPDA participated, with BCBSO and a number of treatment
providers, in two utilization review work groups organized by the Oregon
Medical Association and the Oregon Association of Hospitals. These
groups developed a simpler and less restrictive set of utilization review
criteria, which were endorsed by SHPDA and BCBSO. The SHPDA is currently
working with groups of providers and insurers to develop utilization
review criteria for children and adolescents, and we plan to begin de-
velopment soon of criteria for dual diagnosis patients.

Since Chapter 601 was enacted, providers have had a number of concerns
regarding the utilization review process. Currently, the primary concern
is that the statute requires that "Review shall be on a post-admission
basis rather than by mandatory prior approval— "™ Although not all
providers favor mandatory prior approval, they would like to be able to
find out in advance whether an insurer would consider a particular admis-
sion to be appropriate.

SHPDA's work groups reached a consensus on recommendations regarding

the utilization review process, which would address the above issue and
several other concerns, and would give insurers more freedom of choice
in the method of utilization review. Our recommendations are as follows:

1. Continue to allow insurers to do utilization review if they wish.

2. Continue the requirement that SHPDA issue model utilization review
criteria, but require that SHPDA revise these criteria every two
years, and strengthen existing language in the statute requiring
that SHPDA consult with all affected parties.

3. Require that reviewers have experience and expertise in the parti-
cular area that they are reviewing (i.e., mental health or chemical
dependency treatment).

4. Allow providers or patients to request prior approval or concurrent
review for particular cases, and state that they are entitled to a
timely response to such requests.

5. Give insurers the option of which type of review they wish to pro-
vide, so long as the review criteria are defined and made available
to providers. Insurers who elect to require prior approval should
make allowances for the admission of emergency cases.

Licensure and approval of programs

When Chapter 601 went into effect, coverage was mandated for certain

settings of care that were not previously licensable in the state of
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Oregon: residential and outpatient mental health and chemical dependency
services; and inpatient drug abuse services. The statute requires that
inpatient facilities, in order to be eligible for reimbursement, must

be licensed by the Health Division, but individual programs within hos-
pitals, such as mental health or substance abuse programs, need no specia-
approval or certification beyond the hospital license. Outpatient and
residential services must be "licensed, approved, established, maintained,
contracted with or operated by the Mental Health Division"™ in order to

be eligible for reimbursement (ORS 430.010(3) and (4); Chapter 601,
Section 1).

Thus, there is an apparent inequity, in that freestanding outpatient
and residential programs require the approval of the Mental Health
Division or Office of Alcohol and Drug Abuse Programs in order to be
reimbursed while hospital-based outpatient and residential programs do
not.

Section 2 of Chapter 601 mentions woint Commission on Accreditation

of Hospitals (JCAH) accreditation as an alternative to licensure or
approval for hospital-based programs, but does not require JCAH accredi-
tation. Work group members have pointed out that other nationally-recog-
nized standards are available, in addition to JCAH standards. These
include the standards of the America Association of Partial Hospitali-
zation (AAPH) and the Commission on Accreditation of Rehabilitation
Facilities (CARF).

The SHPDA is therefore recommending that all outpatient, residential,
and day or partial hospitalization programs, whether or not they are
hospital-based, be required to have approval from either the appropriate
state agency (Mental Health Division or Office of Alcohol and Drug Abuse
Programs) or from one of the nationally-recognized accreditation bodies
(JCAH, AAPH, or CARF) in order to be eligible for insurance reimburse-
ment. For inpatient programs, health facility licensure by the Health
Divisicn would continue to be the only program certification required,
as it is now.

The definitions of the various treatment settings in ORS 430.010 (Chapter
601, Section 1) currently define which programs are eligible for insurance
reimbursement. These definitions were primarily intended to apply to
state supported mental health and chemical dependency programs, however
(county mental health programs and subcontractors). The multiple purposes
of ORS 430.010 has caused some problems. Because the statute related

to county mental health programs is referenced, in ORS 430.010, the

Mental Health Division (MHD) has taken the position that outpatient
programs must be recognized by the local county mental health program
before they can receive approval for insurance reimbursement purposes.

It is our understanding that this was not the intent of Chapter 601,

and the SHPDA therefore recommends that the statute give the Mental

Health Division and the Office of Alcohol and Drug Abuse Programs the
authority to approve treatment programs for insurance reimbursement:
purposes, without requiring that they be a part of a county mental health
program.
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Two issues have also arisen in regards to inpatient health facility
license requirements. First, the definitions of various types of health
facilities in ORS 442.015(16) establish what the licensure categories
will be. ORS 442.015(16)(a) defines the licensure category "hospital.”
ORS 442.015(16)(d) defines another licensure category called '"special
inpatient care facility,” which includes facilities for the treatment

of alcoholism. Medicare will reimburse only for a facility that is

licensed as a "hospital." Therefore, facilities for the treatment of
alcoholism are not eligible for Medicare reimbursement, because of the
way that health f-cilities are defined in Oregon statute. It doesn't

seem fair that a j.ospital-based alcoholism unit should be eligible for
Medicare reimbursement while a freestanding "facility for the treatment
of alcoholism™ performing the same service should not. Therefore, the
SHPDA is recommending that ORS 442.015(16) be revised so that "special
inpatient care facility" becomes a subcategory of "hospital."

The second licensure issue relates to drug treatment facilities. As
noted earlier, Chapter 601 for the first time mandated reimbursement
for drug abuse services. For inpatient drug abuse services to be reim-
burseable. Chapter faO requires that they be licensed by the Health
Division. However, ORS 441.017 states that, "For purposes of licensing
health care facilities, 'health care facility,' as defined in ORS 442.015,
does not include...facilities established for treatment of drug abuse.”
Thus, the Health Division is prohibited by statute from licensing inpa-
tient drug facilities. Alcohol treatment facilities are subject to
licensure, and most such facilities also treat drug abuse. Technically,
however, they are not licensed to treat drug abuse. ORS 441.017(3),
which establishes the licensure exemption for drug abuse, should be
repealed. There is no reason why inpatient alcohol treatment facilities
should be subject to licensure, while drug facilities are not. Also,
by allowing the Health Division to license drug facilities, the reim-
bursability of such facilities would be clarified.

Definition of "residential mental health"

Chapter 601 states that, "'Residential facility' means a program or
facility providing an organized full-day or part-day program of treatment,
but not licensed to admit persons requiring 24-hour nursing care" (ORS
430.010(3); Chapter 601, Section 1). The statute goes on to state that
payment at the "residential™ benefit level "...shall be made for either
full-day, supervised, residential treatment and care, or for part-day
treatment on an organized, formal, regularly scheduled basis consisting
of at least four hours of structured treatment per day,.for at least

four days each week" (ORS 743.558(5); Chapter 501, Section 6).

The term "residential facility”™ implies a freestanding, halfway house
sort of program. In fact, this sort of residential facility is an ac-
cepted model for chemical dependency service delivery. However, no
such facilities exist for mental health services. Providers believe
that the most appropriate model for delivery of mental health services
that are more than outpatient and less than inpatient is probably a day
or partial hospitalization program. In such programs, patients do not
stay overnight; and programs are likely to be associated with hospitals
or other providers, rather than being freestanding.
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Many providers and insurers have not realized that under Chapter 601,
"residential" also means '"day treatment." The standard meaning of the
word "residential" implies to many people that it does not include day
treatment. It is therefore advisable for the statute to clarify that
the "residential™ benefit level really applies to more types of services
that just residential facilities. In order to clarify that this setting
can involve more models of treatment than simply residential facilities,
the SHPDA recommends that references to "residential facilities”™ in the
statute be changed to "residential facilities and day or partial hos-
pitalization programs.™

Members of SHPDA’s work groups have also advised us that the requirement
that "residential™ programs provide treatment at least four hours per
day, four days per week, may be too restrictive. Apparently, day treat-
ment programs sometimes provide fewer hours of care, or concentrate
services over less than r~ur days a week. It is therefore recommended
that day or partial hospitalization be defined so that program approval
or accreditation is required, but no specific hour-based standard is
applied. Providers appear to agree, however, that genuinely residential
programs should be defined as those in which patients stay overnight
and participat*in a structured program at least eight hours per day.

Services and providers covered

Providers have frequently raised questions about whether pa.-ticular
diagnoses or types of programs are covered under Chapter 601. Oregon
statute does not define or mandate any particular policy on these issues.
Insurance companies therefore have discretion. The SHPDA understands
that insurance companies have generally refused to reimburse for Diag-
nostic and Statistical Manual (DSM-IIl) V code diagnoses, and it appears
that they are allowed to do this under Chapter 601. It was the intent
of the statute, however, that insurers should still cover the diagnoses
they covered prior to Chapter 601 taking effect.

An issue raised in SHPDA's work groups is whether medical treatment
should be charged toward the benefit levels in Chapter 601. It is our
opinion that because reimbursement for mental health and chemical de-
pendency is limited, treatment or diagnostic procedures primarily related
to medical problems should not be charged to these benefits, even when
the patient's primary diagnosis is mental illness or chemical dependency.

Detoxification services should continue to be covered under the substance
abuse inpatient benefit levels. However, the statute should be revised
to state that for both mental health and substance abuse services, an-
cillary medical or neurological diagnostic or treatment services that
are concurrent "ith, but not directly related to a mental health problem
or normal detox protocol will not be charged to the mental health or
substance abuse benefit levels.

There have also been questions raised as to whether conditions which
apply to private practitioners also apply to treatment programs approved
under Chapter 601. Specifically, ORS 743.135 requires reimbursement
for registered clinical social worker (RCSW) services, but only when
the patient has been referred by a physician. It is our understanding
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that this restriction was not intended to apply to organized programs
which had been approved by the Mental Health Division or Office of Alcohol
and Drug Abuse Problems. In such cases, it is the program which is

being reimbursed, not the individual practitioner; and the program has
had to meet various requirements in order to receive certification.

However, ORS 743.557(3) and 743.558(3) (Sections 5 and 6 of Chapter

601) start out by saying "Subject to the provisions of ORS 743.123,
743.128 and 743.135...," before going on to say that programs are eligible
to receive payment for treatment. This could be interpreted as meaning
that physician referral is required for RCSW services per ORS 743.135,
even in an approved program. Although the SHPDA believes that this was
not the intent, the issue should be clarified. W therefore recommend
that these cross-references be deleted from ORS 743.557(3) and 743.558(3).

Groups covered under the mandates

Currently, Chapter 601 applies only to group health insurance policies
written in the state of Oregon. Thus, many people have insurance coverage
that is not subject to these mandates. Types of coverage which are not
subject to Chapter 601 include self-insured groups, individual policies,
blanket policies, policies written out of state, group or staff model
health maintenance organizations (HMOs), Medicare and Medicaid.

As a general principal, the SHPDA believes that insurance mandates should
apply as broadly as possible, so that everyone is playing by the same
rules, and no one is put at a competitive disadvantage as a result of
having to comply with the mandates. There are a number of practical

and legal problems that prevent this, however.

The largest group which is currently not subject to insurance mandates
is the self-insured. Businesses have increasingly been setting up their
own insurance plans in order to gain better control over costs and uti’
zation. A federal strtute, the Employee Retirement Income Security

Act of 1974 (ERISA), has been interpreted as preempting state regulation
of self-insured groups. Unless future federal court decisions change
this interpretation, or Congress amends ERISA, it does not appear that
states can apply insurance mandates to self-insured groups.

Likewise, federal requirements govern what is covered under Medicare
and Medicaid.

In some areas, however, it appears that action can be taken to make
Chapter 601 more broadly applicable. ORS 750.055(1)(j) (Section 9,
Chapter 601) states that 'group practice or staff health maintenance
organizations which are federally qualified pursuant to Title XIIlI of
the Public Health Service Act shall be deemed to comply with the require-
ments of ORS 743.557 and 743.558." Thus, the Kaiser and Eugene Clinic
HVs are exempted from the Chapter 601 mandates, although all other

HVs are not. Although Kaiser does provide treatment to its members

for mental illness and chemical dependency, its coverage of mental health
and chemical dependency services does not.fully conform to the provisions
of Chapter 601, particularly in regard to residential and inpatient
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care. The SHPDA recommends that all HVOs be brought under Chapter 601°s
requirements.

The SHPDA is not recommending at this time that any other groups be
brought under the Chapter 601 mandates. It may be advisable at some
future time to include individual policies, blanket policies, or policies
wrir’~u out of state, but the SHPDA believes that more study is needed
before any of these types of policies are made subject to Chapter 601.

Blanket policies are often of a limited or short term nature, although
some groups such as university students are also sometimes covered under
blanket policies. Research would have to be done on whether Chapter

601 should apply to all blanket policies or oniy certain types of blanket
policies.

Practical problems would have to be resolved in order to bring out-of-
state policies covering Oregon residents under the requirements of Chapter
601. Fundamental changes to the insurance code would be required to
attempt covering all state residents regardless of group policy status.
The insurance code currently covers policies—that is the group contracts-
issued to employers—issued in Oregon, it is not a straightforward
matter to claim Oregon jurisdiction over a contract issued to a multi-
state employer headquartered in another state, possibly even issued by

a company not licensed to do business in Oregon; and potential conflicts
would occur if the state in which the group policy was issued had laws
which applied to all coverage under the policy (as most states do) regard-
less of residence of the employees. In addition to the legal problems,
practical difficulties and resulting costs of compliance would be intro-
duced for multi-state employers and their insurers from the necessity

of varying benefit plans by state. These difficulties would provide an
added incentive for such employers to self-insure the health benefits,
which would remove them from any state jurisdiction. *
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STATUTORILY REQUIRED REPORT

ORS 171.875 requires that: "Every proposed legislative measure that
mandates a health insurance coverage, whether by requiring payment for
certain providers or by requiring an offering of a health insurance
coverage by an insurer or health care service contractor as a component
of individual or group health insurance policies, shall be accompanied
by a report that assesses both the social and financial effects of the
coverage in the manner provided in ORS 171.880, including the efficacy
of the treatment or service proposed. The report may be prepared either
by the chief sponsor or by any other proponent of the proposed measure.
The report shall be submitted with the proposed measure when the proposed
measure is submitted for filing, and shall be in writing and be a public
record.”

ORS 171.880 lists a number of questions which must be addressed as a

part of this report. We will attempt to answer these questions here,

as they relate to the continuation of Chapter 601 and SHPDA's proposed
revisions to that statute. ORS 171.880(1) asks five questions related
to the social effect of the proposed measure, including:

To what extent is the treatment or service used by the general population
of Oregon?

Statistics on the utilization of mental health and chemical dependency
services were presented and discussed earlier in this report. It is
impossible to estimate the tr”al number of Oregonians who use mental
health and chemical dependency services, because statistics are not
reported for private practitioners and for many outpatient and residential

programs. In 1985, 12,328 people were discharged from inpatient mental
health and chemical dependency programs in Oregon, not including state
or VA hospitals. Inpatient care represents only a small fraction of

the total care delivered. BCBSO reported that from July 1984 through
June 1985, it processed 18,398 claims for mental health and chemical
dependency services. |If BCBSO represents 37 percent of the private
health insurance business in the state, then this would imply approxi-
mately 50,000 insurance claims statewide.

The President's Commission on Mental Health estimated in 1978 that ap-
proximately 15 percent of the United States population could benefit
from mental health services. This would mean that in 1985, over 400,000
Oregonians were in need of mental health services. SHPDA's need deter-
mination rules, which are based on national studies of the prevalence

of chemical dependency, estimate that 7 percent of the adult population
and 19 percent of the adolescent population are problem drinkers. This
would mean that in Oregon in 1985, about 135,000 adults and 53,000 adoles-
cents were problem drinkers. The Governor's Council on Alcohol and
Drug Abuse Programs has estimated that 12,000 adolescents in Oregon
suffer from drug abuse.

In other words, mental illness and chemical dependency are serious prob-

lems in Oregon, affecting hundreds of thousands of Oregonians. Tens of
thousands of Oregonians use treatment services each year.
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To what extent is the insurance coverage already generally available in
Oregon?

Chapter 601 has beer in effect since Jitl7 1, 1984. This report seeks

to justify the continuation and revision of already-existing coverage
mandates. As noted earlier, prior to the enactment of Chapter 601,
insurance coverage wa3 generally available only for inpatient mental
health and alcoholism services. Currently, coverage for children and
adolescent and for dual diagnosis patients, although generally available,
is believed to be inadequate. Most group policies cover mental health
and chemical dependency services only up to the minimum levels required
by Chapter 601.

What proportion of the population already has such coverage?

All individuals covered under group policies issued in Oregon are cur-
rently covered under Chapter 601. See answer above.

To what extent does the lack of coverage result in financial hardship
in Oregon?

Because this report seeks to revise, rather than create, an existing
insurance mandate, this question is not entirely relevant. However,
children and adolescents and dual diagnosis patients are believed to
currently have inadequate coverage for mental health and chemical de-
pendency services. Some members of these groups may in fact experience
financial hardship resulting from the inadequacy of their coverage.
The Oregon Psychiatric Association estimated, based on a survey of six
hospitals in January and April, 1986 that 43 percent of all children
and adolescents receiving inpatient mental health services required
more treatment than is covered under the existing benefit levels in
Chapter 601. (As mentioned earlier, this is the case for only 24 percent
of adult patients.)

In addition, if Chapter 601 were allowed to sunset, many Oregonians
would either experience financial hardship in order tc obtain needed
mental health and chemical dependency services, or would forego such
services. It is impossible to estimate how many persons would be af-
fected, because we have no data on the financial status of mental health
and chemical dependency patients, and we don’t know what sort of insurance
coverage would continue to be provided, if the mandates were no longer
in effect. Outpatient; residential. and day or partial hospitalization
services would be the most likely targets for reductions in coverage,
so patients needing these services would be most affected.

What evidence exists to document the medical need in Oregon for the
proposed treatment or services'?

As detailed in the answer to the first question, above, it appears that
hundreds of thousands of Oregonians are in need of mental health and
chemical dependency services. This estimate is based on a number of
authoritative studies on the incidence of mental illness and chemical
dependency. Chapter 601 allows insurers to review claims to determine
whether the level of care delivered was medically necessary. BCBSO has
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been reviewing all claims for reimbursement since Chapter 601 took effect,
and determined that some reimbursement was justified in all claims re-
viewed in 1985, although the amount of reimbursement was reduced in

some instances.

ORS 171.880(2) asks five questions concerning the financial effect of
the proposed measure, including:

To what extent is the coverage expected to increase or decrease the
cost of treatment or services?

Changes in the minimum required benefit levels for mental health and
chemical dependency services are proposed in only three areas: services
to children and adolescents; services to dual diagnosis patients; and
residential chemical dependency services. The costs of increasing

these benefits was fully discussed earlier in this report. Overall,

the increased benefit levels are expected to cost, insurers no more than
$ .35 per member per month. This is equivalent to a 19 percent increase
in insurance company payments for mental health and chemical dependency
services; and a 0.8 percent increase in insurance company costs for all
health services.

To what extent is the coverage expected to increase the use of the treat-
ment or services?

The proposed revisions to Chapter 601 ?t* expected to have little if

any effect on the utilization of services. The groups effected by the
proposed benefit level changes already have coverage for mental health
and chemical dependency services—the proposal is simply to increase

the coverage to more adequate levels. The creation of insurance coverage
for a particular type of service might be expected to result in the
idcreased use of that service. As noted earlier in this report, the

use of outpatient and residential programs for mental health and chemical
dependency appears to have increased dramatically since Chapter 601

took effect. We do not expect any similar effect to result from the
improvement of an existing benefit, however.

To what extent is the mandatedtreatment or service expected tobe a
substitute for more expensive treatment or services?

As detailed earlier in this report, Chapter 601 was originally enacted

in order to provide coverage for lower-cost alternatives to inpatient
mental health and chemical dependency services (i.e., outpatient and
residential care). Costs to insurers of inpatient care appear to have

in fact decreased since Chapter 601 took effect. The revisions to Chapter
601 which are currently being proposed do not change this situation,

and do not create coverage forany new less costly alternative.

To what extent is the coverageexpected to increase or decrease the
administrative expenses of insurance companies and the premium and admin-
istrative expenses of policyholders?

There are no new areas of coverage being created by the proposed revisions
to Chapter 601, so administrative expenses resulting from the proposed
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revisions should not be substantial. However, all group policies issued
in Oregon will need to be amended if the proposed changes are made.
Insurance company claim personnel must also become familiar with the
changes. Changes in levels of treatment for adolescents, eligible program
definitions, and maximum benefit c¢' provisions will raise many technical
guestions that must be analyzed. The associated costs of insurers will

no doubt be passed on directly or indirectly to policyholders, but we
have no way of estimating the magnitude of these expenses.

As noted earlier, the proposed improvement in the benefit levels for
services to children and adolescents, dual diagnosis patients, and resi-
dential chemical dependency programs is expected to have an overall
impact on insurance company costs of less than $ .35 per member per
month. Insurance companies would need to increase premiums to policy-
holders by less than one percent, if at all, in order to cover these
increased costs.

What will be the effect of this coverage on the total cost of health care?

The SHPDA believes that Chapter 601 has had the effect of reducing the
total cost of health care to Oregonians. There is a substantial amount
of documentation in the scientific literature of the fact tha~ people
who receive mental health and chemical dependency services subsequently
experience large reductions in their overall medical care expenditures.
Chapter 601 has allowed more people to gain access to such treatment.

In addition, Chapter 601, when it was originally enacted, incorporated
several provisions aimed at reducing or controlling the cost of mental
health and chemical dependency services. As discussed earlier, the
utilization review provisions of Chapter 601 have resulted in direct
cost savings to insurers. The fact that outpatient and residential
services are new covered, instead of just inpatient services, has resulted
in some extra costs to insurers for outpatient and residential services;
but has also helped to ensure that services are delivered in the lowest
cost setting appropriate to the patient. Costs have gone up only mar-
ginally, while many more people have been reimbursed for services they
received. Costs to insurers for inpatient care have decreased as a
result of Chapter 601; and costs of chemical dependency services have
remained stable.

As mentioned earlier, the proposed increases in benefit levels for chil-
dren and adolescents, dual diagnosis patients, and residential chemical
dependency are expected to add slightly to insurance company expenses.
In many cases, however, treatment is currently being received, but the
patient is paying the portion cf the bill which is not covered by in-
surance. In such cases, the proposed revisions will simpiy cause a
shift in the payment source, from the patient to the insurer, rather
than adding to the overall costs of health care.

In summary, Chapter 601 is designed to ensure that Oregonians have at
least the minimum necessary insurance coverage for mental health and
chemical dependency problems. While ensuring access to such services,
it is also designed to ensure that such services are delivered only
when medically necessary, and in the lowest cost setting which is appro-
priate.
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SUMMARY OF RECOMMENDATIONS

As a result of its analysis and the advice of its work groups, the SHPDA
is recommending a number of revisions to Chapter 601. These revisions
have been explained and analyzed in detail in the section of this report
titled "lIssues and Problems Related to Implementation."

These recommendations have been incorporated into three bills: SB 30,

SB 31 and SB 32 . The first bill simply eliminates the current July 1,
1987, sunset date on Chapter 601. The second bill incorporates most of
the substantive revisions to Chapter 601. The third bill incorporate.;,
our two recommendations relating to inpatient health facility licensure
(recommendations number 9 and 10, below).

The SHPDA's recommendations concerning revisions to Chapter 601 are as
follows:

1. The sunset on Chapter 601, currently July 1, 1987, should be re-
pealed.

2. Because children and adole. cents need longer lengths of stay and
higher staffing ratios, they should have higher minimum benefit
levels than adults. Minimum required benefit levels for mental
health treatment of children and adolescents should be:

Inpatient and day or partial $10,500 ofwhich only
hospitalization $3,000 could be used for
day or partial
hospitalization

Outpatient $ 2,000
Overall $12,500
3. For chemical dependency, the minimum benefit levels for children

and adolescents should be:

Inpatient $ 6,000

Residential/day or partial
hospitalization $ 4,500

Combined total for inpatient,
residential, and day or partial

hospitalization S 9,000
Outpatient $ 1,500
Overall $10,500

4. The overall cap for dual diagnosis patients should be $9,000 for
adults and $12,500 for children and adolescents, rather than $6,000
as it is now. It should be clarified, for utilization review and
program approval purposes, that dual diagnosis is a separate type
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of mental health service from either chemical dependency treatment

or mental illness treatment.
5. The minimum required coverage level for adult residential chemical
dependency services should be increased from $3,000 to $3,500.
6. Recommendations related co utilization review by insurers are to:
a. Continue to allow insurers to do utilization review if they
wish.
t. Continue the requirement that SHPDA issue model utilization

review criteria, but require that SHPDA revise these criteria
every two years, and strengthen existing language in the statute
requiring that SHPDA consult with all affected parties.

C. Require that reviewers have experience and expertise in the
particular area that they are reviewing (i.e., mental health
or chemical dependency treatment).

d. Allow providers or patients to request prior approval or con-
current review for particular cases, and state that they are
entitled to a timely response to such requests.

e. Give insurers the option of which type of review they wish to
provide, so long as the review criteria are defined and made
available to providers. Insurers who elect to require prior
approval should make allowances for the admission of emergency
cases.

7. Residential, day or partial hospitalization, and outpatient programs
should be required to have approval from either the appropriate
state agency (Mental Health Division or Office of Alcohol and Drug
Abuse Programs) or from one of the nationally-recognized accredita-
tion bodies (JCAH, AAPH, or CARF) in order to be eligible for in-
surance reimbursement. These requirements would apply whether or
not the program is based in a hospital, but for inpatient programs,
health facility licensure by the Health Division would continue to
be the only program certification required, as it is now.

8. The statute should give the Mental Health Division and the Office
of Alcohol and Drug Abuse Programs the authority to approve treatment
programs for insurance reimbursement purposes, without requiring
that they be a part of a county mental health program.

9. In ORS 442.015(16), '"special inpatient care facility" should be a
subcategory of "hospital," rather than a separate type of health
care facility.

10. Drug abuse facilities should no longer be exempted from licensure

requirements. ORS 441.017 should be revised so as to delete this
exemption.
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11.

12.

13.

14.

The definition of day or partial hospitalization should be re-defined
to eliminate the current xequirement that at least four hours per
day, four days per week of care be provided. Program certification
standards, rather than any hour-based standard, would be relied
upon for such programs. Residential facilities, however, would be
required to keep patients overnight and provide at least eight
hours of structured programs per day in order to be eligible for
reimbursement. Also, it should be clarified that day treatment,
partial hospitalization and residential care are all included under
the same benefit level. The statute should list each of these
three types of care.

Detoxification services should continue to be covered under the
substance abuse inpatient benefit levels. However, the bill should
state that for both mental health and substance abuse services,
auxiliary medical or neurological diagnostic or treatment services
that are concurrent with, but not directly related to a mental
health problem or a normal detox protocol will not be charged to
the mental health or substance abuse benefit levels.

The cross-reference at the beginning of ORS 743.557(3) and 743.558(3)
should be deleted. The intent of this change is to clarify that
when reimbursement is paid to an approved program, conditions that
would apply to private practitioners (such as physician referral

to RCSWs) will not apply to the program.

The exemption of group and staff model HM> in ORS 750.055 should
be deleted.
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Appendix A

62nd OREGON LEGISLATIVE ASSEMBLY -1983 Regular Session

Enrolled

Senate Bill 522
Sponsored by Senator KITZHABER (at the requestof Vemice Paterson)

CHAPTER.......cooiiteieeeecee

AN ACT

Relating to health; creating new provisions; amending ORS 430.010, 430.021, 430.315, 743.557, 743.558 and
750.055; and prescribing an effective date.

Be It Enacted by the People ol the State of Oregon:

SECTION 1. ORS 430.010 is amended to read:

430.010. As used in ORS 430.010 to 430.050, 430.100 to 430.170, 430.260 to 430.270 and 430.610 to 430.700,
unless the context requires otherwise: [,]

(1) “Division” means the Mental Health Division.

(2) “ Health facility” means a facility licensed as required by ORS 441.015 or a facility accredited by the Joint
Commission on Accreditation of Hospitals, either of which provides fuli-day or part-day acute treatment for
alcoholism, drug addiction or mental or emotional disturbance, and is licensed to admit persons requiring 24-hour
nursing care.

(3)g“ Residential facility” means a program or facility providing an organized full-day or part-day program of
treatment, but not licensed to admit persons requiring 24-hour nursing care. Such a program or facility shall be:

(a) Licensed, approved, established, maintained, contracted with or operated by the Mental Health Division
under ORS 430.041,430.260 t0 430.380 and 430.610 to 430.880 for alcoholism;

(b) Licensed, approved, established, maintained, contracted with or operated by the Mental Health Division
under ORS 430.041, 430.260 to 430-380, 430.405 to 430-565 and 430.610 to 430.880 for drug addiction; or

(c) Licensed, approved, established, maintained, contracted with or operated by the Mental Health Division
under ORS 430.041 and 430.610 to 430.880 for mental or emotional disturbance.

(4) * Qutpatient service” means a program or service providing treatment by appointment. Such a program
or service shall be:

(a) Licensed, approved, established, maintained, contracted with or operated by the Mental Health Division
under ORS 430.041, 430.260 to 430.380 and 430.610 to 430.880 for alcoholism;

(b) Licensed, approved, established, maintained, contracted with or operated by the Mental Health Division
under ORS 430.041, 430.260 to 430-380, 430.405 to 430.565 and 430.610 to 430.880 for drug addiction;

(c) Licensed, approved, established, maintained, contracted with or operated by the Mental Health Division
under ORS 430.041 and 430.610 to 430.880 » " mental or emotional disturbance; or

(d) Provided by medical or osteopathic physicians licensed by the Board of Medical Examiners for the State of
Oregon as provided under ORS 677.010 to 677.450; psychologists licensed by the State Board of Psychologist
Examiners as provided under ORS 675.010 to 675.150; nurse practitioners registered by the Oregon State Board of
Nursing as provided under ORS 678.010 to 678.410; or clinical social workers regt-“fe d by the State Board of
Clinical Social Workers as provided under ORS 675.510 to 675.610.
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SECTION 2. (1) If a residential program is offered by or through a health facility, it must he either
approved by the Mental Health Division or accredited by the Joint Commission on Accreditation of Hospitals.

(2) If an outpatient program is offered by or through a health facility, it must be either approved by the
Mental Health Division or accredited by the Joint Commission on Accreditation of Hospitals.

SECTION 3. ORS 430.313 is amended to read:

430.313. The Legislative Asscn bly finds alcoholism or drug dependence is an illness. The alcoholic or
drug-dependent person is ill and should be afforded treatment for [Air] that illness. To tlie greatest extent
possible, the least costly settings for treatment, outpatient services and residential facilities shad be widely available
and ulfflxed except when contraindicated because of individual health care needs. State agencies that purchase
treatment for alcohotism or drug dependence shad develop criteria consistent with this policy in consultation with
the Mental Health Division and thz State Health Planning and Development Agency. In reviewing applications for
certificate o need, the State Health Planning and Development Agency shad take this policy into account.

SECTION 4. ORS 430.021 isamended to read:

430.021. (1) The Mental Health Division is responsible for the administration of the state mental health
programs and the mental health laws of the state.

(2) The division shall direct, promote, correlate and coordinate all the activities, duties and direct services
for the mentally or emotionally disturbed, mentally retarded and developmentally disabled, alcoholic and
drug-dependent persons; and promote, correlate and coordinate the mental health activities of all governmental
organizations throughout the state in which there is any direct contact with mental health programs.

(3) The division shall develop cooperative programs with interested private groups throughout the state to
effect better community awareness and action in the field of mental health, and encourage and assist in all
necessary ways community general hospitals to establish psychiatric services.

(4) To the greatest extent possible, the least costly settings for treatment, outpatient services and residential
facilities shall be widely available and utilized except when contraindicated because of Individual health care needs.
State agencies that purchase treatment for mental or emotional disturbances shall develop criteria consistent with
this policy in consultation with the Mental Health Division and the State Health Planning and Development
Agency. In reviewing applications for certificates of need, the State Health Manning and Development Agency
shall take this policy into account.

IftA (5) The division shall establish, coordinate, assist and direct a community mental health program in
cooperation with local government units and integrate such a program with the total state mental health

rogram.
i g[(J% (6) The division shall promote public education in the state concerning mental health and act as the
liaison center for work "™ith ?'l interested public and private groups and agencies in the field of mental health.
(7) The division shall accept the custody of persons committed to its care by the courts of this state.

SECTIONS. ORS 743.537 isamended to read: r

743557, A group health insurance policy providing coverage for hospital or medical expenses shall provide
coverage for expenses arising from treatment for chemical dependency Including alcoholism. The following
conditions apply to the requirement for such coverage:

(1) The coverage may be made subject to provisions of the policy that apply to other benefits under the
policy, including but not limited to provisions relating to deductibles and coinsurance. Deductibles and
coinsurance for treatment in health faculties or residential facilities shall be no greater than those under the policy
for expenses of hospitalization in the treatment of DBnest. Deductibles and coinsurance for outpatient treatment
shall be no greater than those under the policy for expenses of outpatient treatment of Iliness.

(2) [The policy may limit hospital expense coverage to treatment provided by the following facilitiessm
Treatment shall include treatment provided In health facilities, residential facilities or outpatient services, ss
defined In ORS 430.010, within the limits specified In this section. Notwithstanding the limits for particular types
of services specified in subsections (6) to (8) of this section, a policy may limit the total of pa' Tnents for a0 treatment
of any kind under this section for chemical dependency including alcoholism, together with payments for all
treatment of any kind under ORS 743.558 for mental or nervous conditions, to $6,000 In any 24-comecutive month
period, except as otherwise provided In ORS 743.558. For persons requesting, In any 24-consecutive month period,
payments for treatment of any kind for chemical dependency including alcoholism, but not requesting payments
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(or treatment of any kind of mental or nervous conditions, a policy may limit the total of payments for ell treatment
to $6,000 In that 24-consecutivt month period.

[(a)A health cartfacility Scentedas required by ORS441.0JS

[(b)A health carefacility accredited by thefaint Commission on Accreditation o fH ospitals.]

[(c)A rehabilitation cffnic and agency established, maintained, contracted with or operated by the M ental
Health Division underO R S430.260.]

(3) Subject to the provisions of ORS 743.123, 743.128 and 743.135, programs In which staff are directly
supervised by a medical or osteopathic physician licensed by the Board of Medical Examiners for the State of
Oregon as provided under ORS 677.010 to 677.450; a psychologist licensed by the State Board of Psychologist
Exam iners as provided under ORS 675.010 to 675.150; a nurse practitioner registered by the Oregon State Board
of Nursing as provided under ORS 678.010 to 678.410; cr a dinicai social worker registered by the State Board of
Clinical Social Workers as provided under ORS 675.510 to 675.610, and programs in which Individual client
treatm ent plans are approved by a medical or osteopathic physician licensed by the Board of Medical Examiners
for the State of Oregon as provided under ORS 677.010 to 677.450; a psychologist licensed by the State Board of
Psychologist Examiners as provided under ORS 675.010 to 675.150; a nurse practitioner registered by the Oregon
State Board of Nursing as provided under ORS 678.010 to 678.410; or a ciinkai social worker registered by the
State Board of Clinical Soda] Workers as provided under ORS 675.510 to 675.610, shall be eligible to receive
payments lor treatment. In addition, an Insurer or insurers and the Mental Health Division may mutually develop
agreements, standards and procedures through which Mental Health Division apprcved programs with alternative
arrangements for supervision or for review of treatment plans may become qualified to receive payments for
treatment.

(4) Chemical dependency, for purposes of this section, refers to the addictive relationship an individual may
have with any drug or alcohol agent. This dependency may be characterized by either a physical or psychological
relationship, or both, to tlie extent that it Interferes with the Individual's social, psychological or physical
adjustment to common problems on a daily basis. For purposes of this section, chemical dependency does not
include addiction to, or dependency on, tobacco, tobacco products or foods.

(5) Payments shall not be made under this section for educational programs to which drinking drivers are
referred by the judicial system, nor for volunteer mutual support groups.

I(3h (6) Except as permitted by [subsection (1P subsections (1) and (2) of this section, the policy shall not
limit payments for Inpatient care and treatment in hospitals and other health facilities thereunder for chemical
dependency Including alcoholism to an amount less than $4,500 in any 24-consecutive month period [and the
policy shallprovide coverage, within the limits o fthis subsection, o fnotlessthan 90 percento fthe hospitaland
medicalexpensesfo r treatmentfo ralcoholism].

(7) Except as permitted by subsections (1) and (2) of this section, In the case of benefits for care and treatment
in residential facilities for chemical dependency including alcoholism, the policy shall not limit payments to an
amount less than $3,000 in any 24-consecutive month period. Within this dollar Emit, payments shall be made for
either full-day, supervised, residential treatment and care, or for part-day treatment on an organized, formal,
regularly scheduled basis consisting of at least four hours of structured treatment per day, for at least four days
each .vcek. Payments for part-day treatment on a less Intensive schedule shall be made within the dollar limit for
outpatic.it payments.

(8) Except as permitted by subsections (1) and (2) of this section, in the case of benefits for outpatient services,
the policy shall not limit payments to an amount less than $1,500 in any 24-consecutive month period. If so
specified in the policy, outpatient coverage may include follow-up in-home service associated with any health
facility, residential or outpatient services. The policy may limit coverage for such service to persons who have
properly completed their initial health facility, residential or outpatient treatment and did not terminate that Initial
treatment against advice. The policy may also limit coverage for In-home service by defining the circumstances of
need under which payment will or will not be made.

(9) Under ORS 430.315, the Legislative Assembly has found that health care cost containment ts necessary and
intends to encourage insurance policies designed to achieve cost containment by assuring that reimbursement is
limited to appropriate utilization under criteria incorporated into such policies, either directly or by reference.

(L0) A group health insurance policy may provide, with respect to treatment for chemical dependency
including alcoholism, that any one or more of the following cost containment methods shall be in effect and the
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method or methods used by an insurer In one part of the stale may be different from the method or methods used
by that insurer Inanother past of the state:

(a) Proportion of coinsurance required for treatment in residential facilities, outpatient services, or both, less
than the proportion of coinsurance required for treatment in health facilities.

(b) Subject to the padcni or client confidentiality provisions of ORS 40.235 relating to physicians, ORS 40.240
relating to nurse practitioners, ORS 40.230 relating to psychologists and ORS 40.250 and 675.580 relating to social
workers, review, for level of treatment, of admissions and continued stays for treatment in health facilities or in
both health facilities and residential facilities or in health facilities, residential facilities and outpatient services by
either insurer staff, personnel under contract to the insurer, or by a utilization review contractor, who shall have
the power to certify for or deny Wvcl of payment. This review shall be made according to criteria made available to
providers in advance. Review shall be performed by a medical or osteopathic physician licensed by the Board of
Medical Examiners for the State of Oregon as provided under ORS 677.010 to 677.450; a psychologist licensed by
the State Board of Psychologist Examiners as provided under ORS 675.010 to 675.150; a nurse practitioner
registered by the Oregon State Board of Nursing as provided under ORS 678.010 to 678.410; or a clinical social
worker registered by the State Board of Clinical Social Workers as provided under ORS 675.510 to 675.610, with
physician consultation readily available. Review shaO be on a post-admission basis rather than by mandatory prior
approval, although policy holders or persons acting on their behalf shall be encouraged to make advance inquiries
when feasible. An appeals process shall be provided. An insurer may choose to review ail providers on a sampling
or audit basis only; or to review, on a less frequent bash, those providers who consistently supply full
documentation, consistent with confidentiality statutes, on each case, in a timely fashion, to the insurer.

(11) For purposes of paragraph (b) of subsection (10) of this section, a utilization review contractor is a
professional standards review organization, foundation for medical care or similar entity which, under contract
with an Insurance carrier, performs certification of reimbursability of level of treatment for admissions and
maintained stays in treatment programs, facilities or services.

(12) For purpose of paragraph (b) of subsection (10) of this section, when implemented through an insurance
contract, reimbursabflity of treatment at the health facility level of treatment, as defined LaORS 430.010, requires
demonstration that medical clrcumstancr* require 24-hour nursing care, or physician or nurse assessment,
treatment or supervision that cannot be readily made available on an outpatient basis, or in:

(a) The current living situation;

(b) An alternative, nontreatment living situation; or

(c) An alternative residential facility.

(L3) For purposes of paragraph (b) of subsection (10) of this section, when implemented through an insurance
contract, reimbursabflity of treatment at the residential facility level of treatment, as defined In ORS 430.010 and
under subsection (7) of this section, shall require oemonstration that outpatient services, as defined in ORS 430.010
and under subsection (7) of this section, if appropriate and less costly than residential facility services:

(a) Are not presently appropriate and available;

(b) Cannot be readily and timely made available; and

(c) Cannot meet documented needs for nonmedical supervision, protection, assistance and treatment, either in
the current living situation or in a readily and timely available alternative, nontreatment living situation, taking
into account the extent of both the available positive support and existing negative influences in the occupational,
social and living situations; risks to self or others; and readiness to participate consistently in treatment.

(14) For purposes of paragraph (b) of subsection (10) of this section, reimbursabflity of treatment at the level
for outpatient facility, service or program, as defined in ORS 430.010 and under subsections (7) and (8) of this
section, shall require demonstration that treatment is justified, considering the imfividuai's history, and the
current medical, occupational, social and psychological situation, and the overall prognosis.

SECTION 6. ORS 743.558 is amended to read:

743.558. Every insurer offering group health insurance benefits shall \offer\ provide benefits for expense
arising from mental or nervous conditions that meet the following requirements:

(1) The coverage may be made subject to provisions of the policy that apply to other benefits under the policy,
including but not limited to provisions relating to deductibles and coinsurance. Deductibles and coinsurance for
treatment in health facilities or residential facilities shall be no greater than those under the policy for expenses of

Enrolled Senate Bill 522



¢c. 601

hospitalization in the treatment at lliness. Deductibles and coinsurance for outpatient treatment shall be no greater
than those under the policy for expenses of outpatient treatment of IDness.

(2) Treitment shall Include treatment provided In health facilities, residential facilities or outpatient services,
as defined a ORS 430.010 within the limits specified In this section. Notwithstanding the limits for particular types
of services specified In subsections (4) to (6) of this section, a poUcy may limit the total of payments for ail treatment
of any kind under ORS 743.557 for chemical dependency including akohottan, together with payments for all
treatment of any kind under this section for mental or nervous conditions, to $6,000 In any 24-conscrative month
period, except as otherwise provided In this section. However, for person requesting, In any 24-consecutive month
period, payments for treatment of any kind for mental or nervous conditions, but not requesting payments for
treatment of any kind for chemical dependency Including alcoholism, a policy may not limit the total of payments
for all treatment to less than $9,000 in that 24-consecirti--  Tionlh period.

(3) Subject to the provisions of ORS 743.123, 74. 23 and 743.135, programs In which staff are directly
supervised by a medical or osteopathic physician lken. J by the Board of Medical Examiners for the State of
Oregon as provided under ORS 677.010 to 677.450; a psychologist licensed by the State Board of Psychologist
Examiners as provided under ORS 675.010 to 675.150; a nurse practitioner registered by fly Oregon State Board
of Nursing as provided under,ORS 678.010 to 678.410; or a clinical soda] worker register.  y the State Board of
Clinical Social Workers as provided under ORS 675-510 to 675.610, and programs in t Jch individual client
treatment plans are approved by a medical or osteopathic physician licensed by the Board of Medical Examiners
for the State of Oregon as provided under ORS 677.010 to 677.450; a psychologist licensed by the State Board of
Psychologist Examiners as provided under ORS 675.010 to 675.150; a nurse practitioner registered by the Oregon
State Board of Nursing as provided under ORS 678.010 to 678.410; or a clinical social worker registered by the
State Board of Clinical Social Workers as provided under ORS 675.510 to 675.610, shall be eligible to receive
payments for treatment.

(4) Except as permitted by subsections (1) and (2) of this section, the policy shall not limit payments for
inpatient care and treatment in hospitals and other health facilities thereunder for mental or nervous conditions to
an amount less than $7-500 in any 24-consecudve month period, subject to tire provisions of subsection (5) of this
section.

(5) Except as permitted by subsections (1) and (2) of this section, In the case of benefits Tor treatment in
residential facilities, the policy shall not limit payments to an amount less than $3,000 In any 24-consecutive month
period. A policy may specify that any payments made under this subsection shall directly reduce, dollar for dollar,
amounts available for payments under subsection (4) of this section. Within the dollar limit in this subsection,
payments shall be made for either full day, supervised, residential treatment and care, or for part-day treatment
on an organized, formal, reqularly scheduled basis consisting of at least four hours of structured treatment per
day, for at least four days each week. Payments for part-day treatment on a less intensive schedule shall be made
within the dollar limit for outpatient payments.

(6) Except as permitted by subsections (1) and (2) of this section, in the case of benefits for outpatient
treatment, the policy shall not limit payments to an amount less than $2,000 in any 24-consecutive month period. If
so specified in the policy, outpatient coverage may Include follow-up in-home service associated with any health
facility, residential or outpatient services. The policy may limit coverage for in-home service to persons who have
properly completed their initial health facility, residential or outpatient treatment and did not terminate that initial
treatment against advice. The policy may also limit coverage for in-home service by defining the circumstances of
need under which payment will or will not be made.

(7) Under ORS 430.021, the Legislative Assembly has found that health care cost containment is necessary and
intends to encourage insurance policies designed to achieve cost containment by assuring that reimbursement is
limited to appropriate utilization under criteria incorporated into such policies, either directly or by reference.

(8) A group health insurance policy may provide, with respect to treatment for mental or nervous conditions,
that any one or more of the following cost containment methods shall be in effect and the method or methods used
by an insurer in ooe part of the state may be different from the method or methods used by that insurer in another
part of the state:

(a) Proportion of coinsurance required for treatment in residential facilities, outpatient services, or both, less
than the proportion of coinsurance required for treatment in health facilities.
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(b) Subject to the p«dent or client coa/kknttaHty provisions of ORS 40.235 relating to physicians, ORS 40-240
relating to nurse practitioners, ORS 40.230 relating to psychologists and ORS 40.250 and 675.580 relating to soda!
workers, review, for level of treatment, of admissions and continued stays for treat-neat in health fadhties or la
both health facilities and residential facilities or in health faculties, reslder-titi fadUtka and outpatient services by
either Insurer staff, personnel under contract to the insurer, or by a utilization review contractor, who shall have
the power to certify for or lieny level of payment. This review shad be made according to criteria made available to
providers in advance. Review shall be performed by a mecBcai or osteopathic physidan licensed by the Board of
Medical Examiners for the State of Oregon as provided under ORS 677.010 to 677.450? a psychologist Bcensed by
the Slate Board of Psychologist Examiners as provided under ORS 675.010 to 675.150; a nurse practitioner
registered by the Oregon State Board of Nursing as provided under ORS 678.010 to 678.410; or a dbticai sodai
worker registered by the State Board of CUnicai Sodai Workess as provided under ORS 675.510 to 675.610, with
physidan consultation readily available. Review shall be on a post-admission basis rather than by mandatory prior
approval, although policy hoHers or persons acting on their behalf shall be encouraged to make advance inquiries
when feasible. An appeals p ocess shall be provided. An insurer may choose to review all providers on a sampling
or audit hasis only; or to review, on a Jess frequent bads, those providers who consistently supply full
documentation, consistent with confidentiality statutes, on each case, In a timely fashion, to the insurer.

(9) For purposes of paragraph (b) of subsection (8) of this section, a utilization review contractor is a
professional standards review organization, foundation for medical care or similar entity which, under contract
with an insurance carrier, performs certification of reimbursabllity of level of treatment for admissions and
maintained stays in treatment programs, facilities or services.

(10) For purposes of paragraph (b) of subsection (8) of this section, when implemented through an insurance
contract, reimbursabflity of treatment at the health facility level of treatment as defined in ORS 430.010, requires
demonstration that medical circumstances require 24-hour nursing ere, or physidan or nurse assessment,
treatment or supervision that cannot be readily made available on an outpatient basis, or b

(a) The current living situation;

(b) An alternative, nontreatment living situation; or

(c) An alternative residential fadUty.

(11) For purposes of paragraph (b) of subsection (8) of this section, when implemented th /ough an insurance
contract, reimbursabflity of treatment at the residential facility level of treatment, as defined in ORS 430.010 and
under subsection (5) of this section, shall require demonstration that outpatient services, as defined in ORS 430.010
and under subsection (5) of this section if appropriate, and less costly than residential facility services:

(a) Are not presently appropriate and available;

(b) Cannot be readily and timely made available; and

(c) Cannot meet documented needs for nonmedical supervision, pt otection, assistance and treatment, either in
the current living situation or In a readfly and timely available alternative, nontreatment living situation, talcing
Into account the extent of both the available positive support and existing negative influences in the occupational,
sodai and living situation; risks to self or others; and readiness to participate consistently in treatment,

(12) For purposes of paragraph (b) of subsection (8) of this section, reimbursabflity of treatment at the level
for outpatient facility, service or program, as defined In ORS 430.310 and under subsections (5) and (6) of this
section, shall require demonstration that treatment is justified, considering the individual's history and the current
medical, occupational, sodai and psychological situation, and the overall prognosis.

[(1) In the case o fbenefits based upon confinementas an inpatient in a hospital, the period o fconfinement
for which benefitsarepayable shallbe atkcu 130 daysin any calendaryear.]

[(2)In the case o fm ajormedicalexpense coverage, henefits, afterthe applicable deductible, shallbeata 50
percentratefor coveredexpensesincurred by the insured while otherthan an inpatientin a hospital, and benefits
shallbeavailableforsuch expenses during any calendaryearup to a maximum o f5500.]

SECTION 7. To facilitate implementation 0f the amendments to ORS 743.557 and 743.558 by sections 5
and 6 of this Act, the State Health Planning and Development Agency, with technical advice from the
Insmance Commissioner, Health Division and the Mental Health Division, and with consultation from affected
parties, shall draft, offer for public review, and revise for public distribution, no later than October 1, 1983, an
advisory or model set of criteria for appropriate utilization of care in health facilities, residential facilities and
outpatient services. These criteria shall be consistent with this Act, and shall not be binding on any insurer or
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other party. However, any insurer may, at the une of contract negotiation or amendment, with tile agreement
of the parties to the contract, adopt the criteria, o: similar criteria, with or without modification. In preparing
criteria with regard to mental or nervous conctfaons, appropriate cross-referencing shall be made to the third
edition of the Diagnostic and Statistical Manual.

SECTION 8. The State Health Planning and Development Agency shall consult with the Insurance
Commissioner and with all insurers, public and private providers and state agencies which implement policies
under the authority of this Act, in order to prepare reports to the 1985 and 1987 sessions of the Legisladve
Assembly. The purpose of the reports shall be to:

(1) Describe the extent to which the options under this Act have been exercised.

(2) Identify savings and expenses attributable to the exercise cf the options.

(3) Identify problems which interfere with, or arise from, exercise of the options, and evaluate alternative
solutions to such problems.

(4) Recommend whether or not the approaches to cost containment, authorized as options under this Act,
should be eliminated, condnued ¢+ made mandatory; and whether or not they should be extended, on an
opdonal or a mandatory basis, to other coverages under insurance policies written in Oregon.

(5) Recommend and dcsc. ioc desirable characteristics of other approaches to cost containment which may
be appropriate for legisladve acuon.

SECTION 9. ORS 750.055, as amended by secdon 22, chapter 649, Oregon Laws 1981, is further amended
to read:

750.055. (1) The following provisions of the Insurance Code shall apply to health care service contractors
to the extent so applicable and not inconsistent with tne express provisions of this chapter:

(a) ORS 731.004 to 731.150, 731.162, 731.204 to 731.362, 731.382, 731.386, 731.390, 731.398 to 731.430,
731.450, 731.454, 731.504, 731.508, 731,512, 731.574 to 731.620, 731.640 to 731.652, 731.804 and 731.844 to
731.992,

(b) ORS 732.230,732.245,732.250,732.315 t0 732.325 and 732.505 to 732.570.

(c) ORS 733.010 to 733.050, 733.080, 733.140 to 733.170, 733.210, 733.510 to 733.680 and 733.700 to
733.780.

(d) ORS chapter 734.

(e) ORS 743.003 to 743.012, 743.018 to 743.030, 743.037 to 743.108, 743.114, 743.116, 743.119 to 743.128,
743.350 to 743.370, 743.402, 743.412, 743.492, 743.495, 743.498, 743.527, 743.529, 743-549 t0 <743558] 743-555,
743.800t0 743.833 and 743.850 to 743.890.

(f) ORS 743.522 and 743.528, except that individual policies may be issued to the persons or families
insured in lieu of issuance of a single group policy as referred to in ORS 743.522. An individual policy issued
under this paragraph shall be considered the statement of the essendal features of the insurance coverage
required under ORS 743.528 (2). ,

g) ORS 744.005 to 744.205,

(h) ORS 746.005 to 746.140,746.160,746.180,746.220 to 746.370 and 746.600 to 746.690.

(0 ORS 743.135, except in the case of group pracdce health maintenance organizations that are federally
qualified pursuant to Title X [li of the Public Health Service Act unless the patient is referred by a physician
associated with a group pracdce health maintenance organization.

0 ORS 743.557 and 743.558, except that group practice or start health maintenance organizations which are
federally qualified pursuant to Thk XHI of the Public Health Service Act shall be deemed to comply with the
requirements of ORS 743.557 and 743.558.

(2) Forthe purposes of this section anly, health care service contractors shall be deemed insurers.

SECTION 10. Sections 7, 8 and 11 of this Act and ORS 743.557, 743.558 and 750.055 as amended by
sections 5, 6 and 9 of this Act are repealed on July 1, 1987, except that the amendment to ORS 743.558 (6) by
section 6 of this Act is repealed July 1, 1985.

SECTION 11. This Act does not affect a policy issued before the effective date of this Act. However, this
Act applies to a renewal or extension of an existing policy on or after the effective date of this Act as well as to
anew policy issued on or after the effective date of this Act.

SECTION 12. Nothing in this Act applies to disability policies.

SECTION 13. This Act takes effect July 1, 1984.

Approved by the Governor July 29, 1983.
Filed in the office of Secretary of State August 1, 1983.
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Appendix B

CHAPTER 124
Oregon Laws 1985
AN ACT HB 2051

Relating to health pIanning; amending section 10, chap.er
601, Oregon Laws 1983; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:

SECTION 1. Section 10, chapter 601, Oregon Laws
1983, is amended to reach

Sec. 10. Sections 7, 8 and 11, chapter 601, Oregon
Laws 1983, [ofthis Act]and ORS 743.557,743.558 and
$0.055 as amended by sections 5, 6and 9, chapter 601,
Oregon Laws 1983, [of this Act] are repealed on July 1,
1987], except that the amendment to ORS 743.558 (6) by
section 6 of this Act is repealed July 1,1985],

~ SECTION 2. This Act being necessary for the
immediate preservation of the public peace, health and
safety, an eme{?ency Is declared to exist, and this Act

takes effect on ifs passage.
Approved by the Governor May 22,1985
Filed in the office of Secretary of State May 23.1985
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Legislation Passed

California (chap. 295) - Requires insurance policies that include
coverage for inpatient care for nervous or mental conditions to provide
coverage at general acute care hospitals, acute psychiatric hospitals,
and psychiatric health facilities.

Indiana (p.l. 258) - Requires all insurance policies that provide
coverage for inpatient mental illness or substance abuse treatment to
include coverage for such services provided by a community mental health
center or by any licensed psychiatric hospital.

Kentucky (chap. 482) - Requires all health insurance policies to offer
coverage for inpatient and outpatient treatment of mental illness to at
least the same extent as physical illness coverage.

Maryland (chap. 843) - Mandates that policies covering outpatient mental
health benefits provide such coverage at 65% of the cost for the first
20 visits per calendar year or benefit period.

Tennessee (SJR 310) - Creates a study committee on group insurance
benefits for expenses arising from treatment for mental illness,
alcoholism, and drug abuse.

Texas (chap. 805) - Requires group health insurance policies to provide
benefits for the necessary care and treatment of alcohol dependency that
are not less favorable than for physical illness.

Texas (SCR 62) - Authorized development of a plan for reimbursement of
rehabilitative residential programs in lieu of more costly programs, as
private insurers tend to favor hospitalization rather than
community-based rehabilitative programs.

Wyoming (chap. 45) - Provides for freedom of choice of practitioners in
private health insurance policies.
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MANDATED MENTAL HEALTH INSURANCE
UMVARY CF LEGISLATION

During the past several years, a number of states have passed legisla-
tion relating to insurance coverage for mental health. At least two states,
KENTUCKY (chap. 482) and TEXAS (chap. 805), passed legislation that requires
mental health insurance coverage to be available under present law. Three
states, INDIANA (p.l. 260), KENTUXKY (chap. 482), and MSSOURI (chap. 376),
expanded the number of eligible service providers who could provide mental
health services if an insurance policy offers mental health coverage. At
least four states passed legislation to expand the minimum mental health
benefits that are presently required by law, including ARKANSAS (act 236),
MAINE (chap. 843 and chap. 633), MARYLAND (chap. 843) and WISCONSIN (chap.
29). CALIFORNIA (chap. 295), INDIANA (p.l. 258), MASSACHUSETTS (chap. 380),
SOUTH DAKOTA (chap. 419), and WYOMNG (chap. 45) expanded insurance mandates
to include more mental health service providers or to include more insurance
providers. Moreover, at least two states, ILLINOIS (p.a. 84-382) and TEN-
NESSEE (SJR 310), are studying various aspects of mental health insurance
during 1985 and 1986.



MANDATED MENTAL HEALTH INSURANCE
LEGISLATIVE SUIMVIRY

Arkansas
1985 Arkansas Acts, Act 236

Increases minimum coverage for psychiatric care under private health in-
surance group contracts of disability insurance from $4,000 to $7,000 per
calendar year.

California
1985 California statutes, Chap. 295

Requires insurance policies that include coverage for inpatient care for
nervous or mental conditions to provide coverage at general acute care
hospitals, acute psychiatric hospitals, and psychiatric health facilities.
This does not prohibit insurers from entering into alternate payment ar-
rangements with providers or from restricting or modifying the choice of
providers.

Illinois
1985 Illinois Laws, P.A. 84-382

Creates a Task Force for the study of Long-Term Care Insurance within the
Department of Insurance to examine a private market approach to the provi-
sion of long-term care insurance. Findings and recommendations of the task
force will be reported to the legislature and governor no later than Decem-
ber 31, 1986.

Indiana
1985 Indiana Acts, P.L. 258

Requires all insurance policies that provide coverage for inpatient mental
illness or substance abuse treatment to include coverage for such services
provided by a community r.:ental health center or by any licensed psychiatric
hospital.

1985 Indiana Acts, P.L. 260

Amends individual or group policy of accident and health insurance to en-
title a health service provider in psychology for reimbursement of services.



Kansas
1986 Kansas Session Laws, Chap. 174

Amends the coinsurance and deductible provisions of previous mandated bene-
fits. Limits payment to $1640 in any year and lifetime maximum of $7500 and
makes HMOs subject to mandated benefits, while exempting medigap policies.
Also redefines the conditions for which coverage must be provided.

Kentucky
1986 Kentucky Acts, Chap. 482

Requires all health insurance policies to offer coverage for inpatient and
outpatient treatment of mental illness for at least the same extent and de-
gree as coverage provided for the treatment of physical illness. Coverage
provision also applies to health maintenance organizations.

Maine
1986 Maine laws, Chap. 633

Requires nonprofit health service plans and health insurers to offer the
option of providing benefits for the victims of Alzheimer's disease.

1986 Maine Laws, Chap. 843

Alters the rate at which certain health insurance policies are required to
provide benefits for the treatment of acute mental illnesses.

Maryland
1986 Maryland Laws, Chap. 843

Amended mandated nealth insurance benefits for outpatient mental health
care. Mandates that policies covering outpatient mental health benefits
provide such coverage at 65% of the cost for the first 20 visits per calen-
dar year or benefit period. Thereafter, coverage reverts back to the 50% of
the cost of benefits which the policy provides for other types of illness.

Massachusetts

1986 Massachusetts Acts, Chap. 380

Provides for reimbursement by insurance companies and others for services
performed by certified clinical specialists in psychiatric and mental health

nursing if the specialist is licensed and is providing services within the
scope of the license.
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His >ouri
1985 Missouri Laws, Chap. 376

Provides extensive regulatory provisions relative to group and ividual
insurance. In part, measure mandates that group health insurance policies
which provide coverage for treatment of alcoholism shall provide coverage
whether the insured is in a hospital or in a residential or nonresidential
facility certified by the Department of Mental Health.

South Dakota
1986 South Dakota Session Laws, Chap. 419

Revises certain insurance reimbursement provisions and provides peer review
for psychologists. Adds psychology to the listing of professions eligible
for reimbursement under any insurance policies.

Tennessee
Tennessee SIR 310, passed 1986

Creates a special joint study committee on group insurance benefits for ex-
penses arising from treatment for mental illness, alcoholism, and drug
abuse. The findings of the committee will be submitted to the legislature
by January 1987.

Texas
S.C.R. 62 - 1985 Legislative Session - passed

Directs the Texas Department of Mental Health and Mental Retardation andthe
state Board of Insurance to develop a plan for reimbursement of rehabilita-
tive residential programs inlieu of more costly programs, as the lack of
adequate funding is a severe barrier to the expansion of community-based
services and private insurers tend to favor hospitalization rathe* than
community-based rehabilitative programs.

1985 Texas General Laws, Chap. 805

Requir'*,', all group health insurance policies or contracts, including all

self-funded or self-insured plans, to provide benefits for the necessary
care and treatment of alcohol dependency that are not less favorable than
for physical illness generally. Does not apply to those self-funded or

self-insured plans with 250 or less employees or members.

Wisconsin
1985 Wisconsin Laws, Chap. 29

In part, changes the mandated coverage of group insurance policies for ner-
vous and mental disorders, alcoholism, and other drug abuse problems. Group



policies must now include the following coverage: total inpatient and out-
patient treatment coverage up to $7000; outpatient coverage up to $1000 mi-
nus a copayment of up to 10% and inpatient coverage must provide not less
than the lesser of either the expenses of the first 3 days as an inpatient
in a hospital, or the first $7000 minus a copayment of up to 10%

Wyoming
1985 Wyoming Session Laws, Chap. 45
Provides for freedom of choice of practitioners in private health insurance

policies. Requires reimbursement for psychologists on the same basis as
physici ans.
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|. INTRODUCTION

Traditionally, alcoholism, dru? abuse and
mental health were viewed as 'different” from
physical disorders. Causes were mysterious
cutes rare and a social stigma was attached
to victims. Frequently, the "medical establish-
ment treated only " the physical problems
related to these “diseases, wWhile neglecting
the less tanglble underlying problems

Recent years have witnessed tremendous
growth in public expenditures for alcoholism,
rug abuse and mental illness as well as a

lessening of the stigma associated with them,
and an increase ~ in  practical treatment
alternatives.  Nonetheless,  many  private

health insurers have not expanded their
coveraﬁe to pay for comprehensive treatment
of these diseases. Most private  health
insurance reimbursement for alcoholism, drug

%Insurance Benefits for Alcoholism, Drug Abuse and
be mailed to you very shortly.

abuse and mental  health is limited to
medically-oriented minpatient  settings, and
few companies pay for comparable bénefits in
outpatient settln?s or those staffed by non-
medical personne

Because of the limited coverage avail-
able in the private  marketplace, state
governments have exercised their regulatory

authority over the insurance industry to
require expansion of such henefits.

Despite the opposition of health in-
surers, & number  of state  legislatures

enacted laws in the 1970s requiring” them to
provide benefits for alcoholism, drug abuse
and mental health. Other legislatures “enacted
less stringent ver5|ons of these same statu-
tes requmngb ony that health insurets
voffer" such benefits to the policyholders at
their option. The state laws were enacted for
a variety of reasons: to encourage recogni-



tion and treatment of these diseases to the
same degree as physical illnesses; to lessen
the burden on publis programs; to reduce
utilization of other medical services because
of  pseudo-diagnoses or related  physical
diseases; and to improve the structure of
treatment benefits,

This _sRe_uaI feature of State Health
Reports highlights some of the problems
leading to state legislation in this area
analyzes specific Rrovmon_s of a variety of
staté laws on the subject, and provides
additional detail on costs (where available)
and other issues surrounding this public
policy question.

LL. BACKOEOW P.

A. Prevalence and Costs . )

When discussing health insurance benefits
for alcoholism, drug abuse and mental illness,
it is helpful to consider the extent of these
problems in the United States and the re-
sources already devoted to them, Accordln?
to a recent report prePared for the Alcohol,
Drug Abuse, and Mental Health Administration
(ADAMHA) by the Resea .ch Triangle Institutel*
the economic™ burden of alcohol abuse, drug
abuse, and mental illness in 1980 was an
estimated  S190.7  billion.  Alcohol  abuse
contributed to the major portion of these
costs, estimated at S89.5 billion. The costs
of mental illness were estimated at S54.2
billion and drug abuse at $46.9 million.

For 1983, total costs to society for ADM
of that total, disorders were estimated at
$249.2  billion; alcohol abuse contributed
$116.6 billion, drug abuse accounted for $59.7
billion and the costs associated with mental
illness were $72.7 billion.

_The study also indicated that employees
with ADM problems are likely to be "less
?roductlve than otherwise comparable workers.
he reduced productivity impact due to
alcohol and drug abuse was estimated to he
$50.6 hillion and $25.7 billion, respective-
ly, or 56 and 55 percent of the total alcohol
and drug abuse cost. The study said that
reduced “productivity due to mental illness
was  $3.1 billion;” that figure, however,
represents only people reporting 'oartlal work
disability due” to severe emotional or chronic

disorders, and does not reflect the costs of
the true prevalence of mental illness.

In ~ comparison, mental illness  costs
$18.5 billion 'due to lost employment (com-
plete disability) of its victims, involving
Incapacitation "either at home or in hospi-
tals. Alcohol and drug abuse have lower costs
for lost employment at $4.1 billion and $312
million respectively. o

The ADAMHA study results also indicated
that the combined costs for ADM treatment
services in 1980 were $31.6 billion, divided
among mental illness ($21.0 billion), alcohol
abuse” ($9.5 bhillion), and drug_ abuse ($1.2
billion).  This  represents  direct  health
services provided to victims of ADM, in-
cluding ‘long and short hospitalizations,
services from ph?/SICIanS and other sources.

Although the ADAMHA study did not
address the issue of public versus private
expenditures, other groups have made estima-
tes in this regard. According to the American
Psychiatric  "Association,2 ~in 1980  total
mental health care dollars were divided as
follows:

0 25 percent federal,

0 28 percent state and local,
0 12 percent insurance,

0 35 percent private.

An mterestln% comparison is that in the
same year for total medical care, insurance
paid 26 percent, whilestate and local
governments paid only 9 percent. Further, the
Insurance slice of the piefor mental health
showed a decrease from 14 percent in 3971 to
12 percent in 1980.

According to a report prepared by the
National Association ot State Alcohol” and
Dru?. Abus*- Directors, for FY 84, states
contributed 49.5 percent (5666.9 million) of
alcoholand drug  abuse
treatment and prevention services, while
federal pr_oPrams contributed  20.7  percent
g$278.5 milllon), county or local Sources
.1 percent ($130.1  million) and  other
sources such as private health “insurance and
client fees 20.1 percent or $271.2 million 3

total funds for



B. Impact of the Federal Employee Retire-
ment Income Security Act of 1974 on Mandated
Benefit Statutes ]

A central question to state mandates of
any type has been a legal one: do states
have the power to require Insurance companies
to provide a minr.oum level of coverage, or
would the federal Emplogee Retirement Income
|Secuorlty Act of 1974 (ERISA) pre-empt state
aws?

Following enactment of the landmark
mandated mental health benefits law in
Massachusetts in  (1974), the Metropolitan
Life  Insurance and Travelers Insurance
Companies sued the Commonwealth of Massa-
chusetts, contendlng that the statute violated
Section 514(a) of ERISA, which provides that
the federal law shall ‘supersede any and all
state laws insofar as they may now or here-
after relate to any employee benefit plan.*

However, ‘the = Massachusetts  Supreme
Court held that the governing section of
ERISA is 514(b), which states that ERISA
shall not "be construed to exempt or relieve
any person from any law of anly state which
requlates insurance." In June 1985 the U.S.
Supreme Court upheld the lower court, finding
that the Massachusetts mandated benefit law
IS a "law which regulates insurance" - and
that therefore there is no pre-emption.4

C. Support for Mandated Benefits
~An anticipated benefit accruing from
improved insurance cover_aPe of alcoholism
drug abuse and mental illness is decreased
utilization of medical services for other
ilinesses and avoidance of more  costly
levels of care. Patients with chronic illness-
jes or those recovering from certain surgeries
benefit from psychiatric intervention, often
with a decline in" inpatient days and readmis-
sion rates. Admission costs for patients with
alcoholismrelated complications also improve
with psychiatric care. But these outgrowths,
called = “offset  costs," are plausible, but
difficult to quantify with any precision. _
The difficulty of measuring offsetting
‘0sts is evidenced by the widely ran%;m_g
‘igures  found by Jones and Vischi,* that is,
15 to 80 percent reduction in medical utili-
ation  in - cases  with  psychiatric inter-
vention.  Mumford and Schlcsinger8 have

devoted several studies to the measurement of
offset costs. One research study of the
effect of mental health treatment as part of
post-operative/hospital care among  heart
attack’ and surgical patients found lower
long-term costs of care for such patients
fewer  complications, earlier  discharges,
ewer readmissions). A new Mumford and
Schlesinger report7 on 58 studies of effects
of outpatient psychotherapy on subsequent
medical services showed 85 "percent reporting
a decrease in such services. _

While findings such as these do provide
some percentages and measurements, there are
other  offsetting  factors not as easily
calculated. McGuire and Mon_t%omer¥8 say that
"each of us has a financial stake in the
treatment of mental illness." Their point s
that the taxpayer and the fellow-employee are
indeed paying for the mentaIIK I, the
alcoholic or drug abuser through the criminal
justice system, ~state institutions, absentee-
Ism from" the workplace, and unemploa/ment.
These very concerns, and the associated state
and local” pricetags, have heen forceful in
motivating = state” legislators to  support
mandated benefits as a way to shift some of
these costs to the private sector. _

State laws mandating health insurance
coverage for alcoholism,” drug abuse and
mental illness could alter not only benefits
structure but treatment patterns. "A classic
example is the "revolving door" syndrome of
alcoholics  who go through detoxification
time after time, but receives no follow-up
treatment because their insurance covers only
the acute inpatient detoxification. Propo-
nents of mandated benefits offer this example
to illustrate that coverage of alcoholism
treatment episodes not only provides needed
therapeutic treatment, but also prevents more
costly multiple detoxifications ~and chronic
ahsenteeism.

D. Opposition to Mandated Benefits )

The major opponents of mandated benefit
laws are insurers and  business/employer
groups. Interestingly, unions also tend " to
oppose mandated benefits. Insurers maintain
that mandates stifle competition and inno-
vation; lead to a fragmented health care
system; do not guarantee the provision of



necessary and appropriate care;
erX|b|I|t}/ to employers. _

Furthermore, "the extent to which such
mandates drive up employers' labor costs
IS concernmt}; a number "of state policy
makers, who feel many companies may become
discouraged from locating or remaining in a
state with mandated mental health benefits,
For example, New York's commissioner of
insurance recently observed that “"mandated
benefits and increased provider coverage
Taise the cost of_conductlng business in New
York, thus creating an additional incentive
for an employer to abandon New York State.
The insurance department reconl:]nlzes this
forces cost increases on employers and
opposes all such legislation..." "In" addition,
statutory mandates obstruct flexible benefit
Blans such as, "cafeteria plans,n that have
ecome increasingly popular among employees
and are designed t0 permit consumer choice of
health care services.

It should be noted, however, that many
employers have chosen to self-insure to avoid
compliance with mandated benefits laws. Their
reason, at least in part, is that ERISA
ﬁreempts_ them from ‘state laws regulating
ealth insurance, It has been estimated that
as much as 30 Rercent of the market is
self-insuring and they are certainly doing so
to avoid increases in their health insurance
costs.

In sum, insurers and employers offer a

and deny

multitude of philosophical "and practical
reasons for opP_osmg comprehensive health
insurance  benefits " for alcoholism,  drug

abuse and mental illness. Often, alcoholism
and drug abuse arc thought of as social
problems  requiring nonmcdical care while
mental illness is “often perceived of as a
disease without clear definition, diagnosis or
treatment. Insurers claim it is actuariall
difficult to measure risks without a predict-
able course of illness. The reason underlying
all of these perceptions is costs, because
health care follows the dollar.

IIl, PRIVATE HEALTH INSURANCE COVER-

AGE FOR MENTAL HEALTH CARE SERVICES

A. Overview .
Private insurers and employers histo-

rically have not covered mental illness. The
growth and development of the insurance
Industry during the 1930's and 1940's did not
encompass either_interest in nor coverage of
mental illness. Traditional views held" that
mental illness and its treatment were dif-
ferent from physical illness. The stigma
attached to mentally ill patients and their
families combined ‘with Insurers’ and em-
ployers’ fears of unpredictable (presumed
runaway) utilization ‘and costs to make
coverage scant. Some growth in benefits
occurred following advances in treatment of
the mentally ill, including the move away
from  long-term  hospitalization,  psycho-
pharmacologic interventions, and new programs
of outpatient therapies. Private  health
insurance was growing tremendously, and by
the 1970s, the private sector was “called on
to share a portion of the financial burden of
treating mental illness. At this time a
number. of state qulslatures, passed laws
mandating mental health benefits in private
insurance. _ o
Fearing expensive costs for psychiatric
care and ‘regarding mental illness as a
subjective disease, ~ health insurers place
special limitations on benefits, particularly
on_ outpatient treatment. For example, the
coinsurance rate for outpatient psychiatric
care is generally 50 percent compared to the
usual 20 percent  for other illnesses.
Several sources attribute (he high coinsur-
ance rates to earlier cost experience. When
insurance companies initially offered out-
patient major medical benefits, they made no
distinction = between mental and physical
illness. ~ As ex?erlence accumulated, ~ they
found that outpatient psychiatric services
constituted a large portion of all ambulatory
care €osts.9
B. Existing Coverage _
Coverage tod?" has improved, in part due
to state laws mandatln_? benefits for the
treatment of mental illness. The Health
Insurance Association of America (HIAA),
surveyed 36 of its companies and reported
virtually —all employees " in the study (99
percenty had coverage for inpatient treatment
of mental illness; of those with coverage,
nearly 85 percent had inpatient benefits
the same as for other covered conditions.10



An  American  Psychiatric ~ Association
(lAPA) survey of 300 private plans found that
100 percent “of them provided some level of
inpatient and/or outpatient coverage. The
breakdown of this coverage shows:

0 6J)ercent provided that same inpatient
and outpatient coverage as for other
conditions; , o

0 59 percent provided the same inpatient
coverage  as for  other  conditions;
reduced coverage for outpatient; .

0 3 percent provided the same outpatient
coverage  as for _ other  conditions;
reduced coverage for inpatient;

0 31 percent provided reduced coverage for
both inpatient and outpatient care-1

The Bureau of Labor Statistics Level of
Benefit Studies, which cover a far more

comprehensive  pool of employees, produced
the Pollowing data?:lZ Poy d
0 99 percent had some level of inpatient
coverage;

0 94 percent had some level of outpatient;

0 53 percent (a decrease of 5 percent
since 1981) cover .inpatient care on the
same Dbasis as other illness;

0 7 percent cover outpatient coverage the
same as for other illnesses.

The differences in_ coverage between
mental and physical illness are usually
explained by deductibles, = coinsurance, and

day/visit and/or dollar_ limitations. The APA
sufvey found reduced inpatient benefits were
most ~ likely to be associated with small
employee groups and Blue Cross-Blue Shield
plans.” On  the outpatient side, while 98
percent of the surveyed plans provided
coveraige for outpatient™ mental illness care,
only 10 percent_Prowded benefits on the same
basis as other illnesses and 90 percent on a
reduced benefit basis.  The reduced level
outpatient benefits are explained by:

0 69 percent with a higher coinsurance;

0 3 _tpercent impose maximum changes per
VISIL, : o

0 29 percent impose visit limits.

The majority of plans provided coverage
at a 50 percent coinsurance rate; the most
common 'generous aggregate level of benefit
covera?e, greater than $1500 at the 20
percent  coinsurance rate, was generally
distributed equalg," except for Blue Cross
Blue Shield plans.13

The BLS studies found that the 94
percent covered for outpatient services: 20
percent have a limit on daysor visits, 67
percent put a ceilingon dollars,  and 53
Ferpent impose major medical coinsurance
imited to 50 percent.

C.  Model Benefits _

Model benefits for mental illness are
more difficult to design than for alcoholism
or drug abuse, because the latter illnesses
have spawned more universal treatment regi-
ments and protocols. The imprecise nature of
mental illness, a key factor causing insurers
not to cover its treatment, makes any model
Package elusive. Writers and researchers tend
0 propose descriptive models, rather than
precise packa?_es. .

The National Institute of Mental Health
contracted with GLS Associates, Inc., to
develop model benefit packages as part of a
comprehensive analgsw of laws that mandate
benefits, The GLS report describes three
model benefit packages.l4 Because the first,
the “ideal" package of nondiscriminatory
coverage (i.e, the same as for other
illness), is not viewed as viable, it also
offers two alternatives. .

_ Alternative one places, emphasis on out-
patient covera?e, restricting -~ coverage  of
Inpatient care fo a set number of days, eg,
30 days. Extended coverage would be provided
for services rendered in both private offices
and organized settings of care. Diagnoses to
be coveted under this plan would be generous-
ly defined, with limits placed on the number
of ps]ychotherapy visits to be covered Ber
year. Those providers considered reimbursable
would be the same as in the ideal benefit
package, ie, physicians and  licensed
P_sych,ologlsts inprivate offices, all certi-
ied/licensed providers in organized settings
of care. Copayments and deductibles would be
imposed at customary limits, e.g., 50 percent
copayments; ceilings ‘would be Tmposed upon



determination of reasonable costs.15 , _

The advantages of this model cited in
the ReP_o_rt iincreased delivery aitcs/provi*
ders, utilization of outpatient” rather = than
more costly inpatient treatment, and emphasis

of the community mental health model, Dis-

advantages may include lack of coordination of

a spectrum of ‘mental health services, and lack

of quality control and/or utilization review.
Alternative two, viewed by GLS as having

support from providers and insurers, empha-
sizes mPatlent care and catastrophic cover-

age. Details of this plan include %enerous
coverage on _ inpatient days,,e.,(t;., 60 days,
with “outpatient = coverage™ limited to_{l)
services rendered in organized s_ettlnﬁs
of care, and (2) services trendered in the
private offices of psychiatrists or licensed
gsychologlsts when referred by a physician,
reatment for disabilities to "be reimbursed
under this plan would be limited to diagnoses
listed in the ICDA code that are amenable to
short-term  treatment. The providers to he
reimbursed in organized settings would be the
same as in the other sug%e,sted plans, but
would be restricted in office settings to
physicians or_psychologists via referral " from
other physicians, All" providers would be
subject * t0 quality of care review by a
mutl-dlscmllnarly team.  Copayments “and
deductibles would be kept to a minimum level,
e.g, 80/20 percent copayments, due to the
presence ofutilization ~and cost review
mechanisms."16

D. Costs and Utilization L

Both  proponents of nondiscriminatory
coverage of mental illness and of mandated
benefits provide economic arguments supportln(_z
their views. Insurers generally a%ree tha
claims for mental illness are about 5 percent,
of what total claims which is less than
expected with the prevalence of mental
ilingss.17 The GLS study summarizes national
utilization patterns under group contracts:

0 There are between 3 and 8 inpatient
psychiatric admissions per 1,000 covered
[?ersons per year,

0 The average _Ien?th of stay for a psy-
chiatric inpatient admission is between
10 and 22 days.

0 There are between 30 and 90 inpatient
days per 1,000 covered persons per year,

0 There are between 4 and 20 persons per
1,000  eligibles utilizing ~ outpatient
services per year.1l

~These numbers are a reflection of avail-
ability of services and the stigma still
attached to mental illness. The utilization
of benefits cannot occur absent the benefit
or under limitations. _

Blue Cross and Blue Shield of Massachu-
setts studied the impact of that state’s
statute and found a sharp increase in
payments for outpatient mental health claims
In" 1976, when the mandate was implemented.
During the period 1977 through 1982, payments
generally peaked in the “second  quarter,
Indicating ~ greater  utilization ~ prior  to
meetln% the  maximum benefit allowance.
Psychotherapy services accounted for the
major category of parments (about 75%) for
group and non-group plans. .

The number of ps%/chlatrlsts reimbursed
under Blue Cross/Blue Shield plans has. also
tthown steadily from 1974-1983. In addition

e number ~ of psycholo%lsts and  social
workers practicing in"the state has increased
even more dramatically due to inclusion of
their services under the mandate, so that by
1983,  psychologists and _ social ~ workers
grqwdmg services under Blue Cross Blue
hield plans in Massachusetts outnumbered
psychiatrists.18 _ _

The Center for Health Policy Studies

reports  the following prlmar_¥ findings
regardlng 1984 mandated benefit costs for
Maryland Blue Cross and Blue Shield:

0 Mandated benefits per member month cost
$5.35, or 11.2 percent of total benefit
costs of 547.96 (for a statistically
typical family contract of 3.3 persons
annual mandated benefit cost is $212
out of total benefit cost of $1,899).

0 Mandated mental and alcohol rehabili-
tation benefits are $4.12 -per member
mo?th, or 8.6 percent of total benefit
COStS.

0 Mandated outpatient mental benefits arc

.09 per member month, or 4.4 percent
of total benefit costs and 27.2 percent



of total major medical benefit cost, ,

0 The major comPonents of mandated benefit
costs are outpatient mental, inpatient
mental,  podiatrist —and  psychologist
services.2

Blue Cross-Blue Shield, in testimony
before the Maine Ieglslature, said premium
for mandated mental illness coverage in-
creased Dby $5/month to the average family
contract in Kansas, S2 to S3/month "in Mary-
land, and S6/month in Massachusetts.1l

Offset costs discussed in the intro-

duction are an important component to consider .

when discussing the costs and utilization of
mental illness “benefits as are related costs,
also discussed earlier. The National Institute
of Occupational Safety and Health cites a
"conservative"  estimate of the costs of
executive stress at more than $19 billion;
even its "ultraconservative" figure is more
than $11 billion.22 .

In a future book on occupational stress,
one corporate view of the need for a continuum
of mental health care offers the foIIowm%
"bottom  line";  "The designing of healt
benefits is the most critical component of
corporate _mental health policy. It 1s through
the availability —of these = benefits that
workers and “their families gain  access

to mental health services in the community.*23

E.  Current Status of State Laws Mandatin%
Private Health Insurance Benefits for Menta
Health Services

Of the twent¥,-3|x_states, regulatlng
mental health benefits in private ~ healt
insurance policies, fourteen have “"mandatory
coverage" statutes, which require insurers
to pay for mental health care in certain
types © of  insurance policies.  "Mandatory
coverage" laws exist in Arkansas, Colorado,
Connecticut, Maryland, Maine, Massachusetts,
Minnesota, Montana, New Hampshire, North

Dakota, Ohio, Oregon, Virginia, and Wis-
consin.  The remaining thirteen states (Cali-
fornia, Florida, GeorPla,lllllnpls, Kansas,
Louisiana, Maatfrefarertfrr Missouri, New York,
Tennessee, Vermont, Washington, and West
Virginia) require only that insurance policies
"offer" “such coverage at the policyholder’s

option. Connecticut, Maryland, and Vlr?.mla
have laws with both mandatory and op ional
provisions. ,

Of the* fourteen states with "mandatory"
laws, Arkansas, Connecticut, Maryland, Massa-
chusetts, and Vlrglnla make the "mandatory
coverage" applicable to individual as well
as group contracts. The other nine laws
affect group policies only.

Provisions in "mandatory coverage" laws
pertaining to treatment setting are quite
significant because this is an area where
insurers  typically ~ have  provided  less
coverage of mental illness, “especially for
outpatient care. Of the fourteen laws with
mandatory coverage, the majority require
treatment  benefits _for mental disorders be
provided in both inpatient and outpatient
settings. ,

hree states (Arkansas, Ohio, Tennessee)
mandate coverage only for outpatient care.
With regard to inratient care, most states
with mandatory benefits statutes require a
minimum of 30 da)(s in a general hospital or
another approved Ttacility such as_a public-
ﬁrlvate mental hosgltal or community mental
ealth  center.  Four states (Maryland,
Montana, Virginia and Wisconsin) require at
least 30 days of full hospitalization, while
others such™ as Maine and Massachusetts
require a minimum 60 days, and North Dakota,
70 days. Ohio’'s statute does not specify any
inpatient benefit limits, while four “states
S_Nev_v_ Hampshire, Minnesota, Georgia and
ouisiana) mandate that mental” health
coverage be on a par ﬁo_f equivalent value)
with cove.raPe for. physical illness generally.
~ Partia hosw alization  benefits = are
included under the provisions of 10 state
statutes. In general, the number of days
covered s usuallr twice the number of
inpatient days allowed. Some states, such
as Connecticut, have an exchange provision:
if a partial hospitalization  Session  costs
less than 50 percent of one patient visit,
then two sessions of partial hospitalization
may bhe exchanged for one inpatient day; if
the” cost is greater than 50, percent, “then
one session of partial hospitalization ma
be exchanged for one inpatient day. Nort
Dakota and Colorado have similar e_xchan%e
provisions. Partial hospitalization is only



available as an option  in Maryland,and
partial  hospitalization is included under
outpatient benefits in Wisconsin.
~ Benefits for outpatient care also vary
significantly from state to state. Fearing
excessive costs associated  with coverage for
outPatlent psychiatric care, most states have
included specific limitations on such cover*
age, resulting in_ benefits that are far
below those ~provided for physical illness.
Thirteen states place a maximum dollar limit
on outpatient benefits.  For example, the
Massachusetts law sets a maximum benefit at
$500 per year, while in New York it is $700
ger year,” In 1985, Wisconsin increased its
500 to $1000 per year minus a copayment of
up to ten percent.” Other state laws mandate
coverage for reasonable
8a¥ments of up to 50 percent (Montana,
olorado) and a maximum dollar limit of not
less than$1000  per benefit period. Mary-
land’s law mandates copayments of up to 50
Percent of the benefits “provided for other
ypes of illnesses. _ _
Meanwhile, coverage in New Hampshire
(for major medical policies only) must contain
deductibles and copayments on a par with
those for other illnesses, with limits of not
less  than$3,000 per person in any conse-
cutive  12-month 8erlod, up to a lifetime
maximum of $10,000. Ore.(t;on’s new statute
Browdes an overall benefit that applies to
oth inpatient and outpatient mental health
careof up t0$9,000 in any consecutive
24-month period, with different benefit limits

for  other services such as chemical depen-

dency, . .

In terms of provider eligibility, more
states across the nation have passed laws
defining the terms for mental health provider
reimbursement than have approved mandatory
mental health benefits24- A total of forty
states have enacted laws deflnln% under what
circumstances,  certain  healt providers
(e.g, physician,  psychiatrist,  psychologist,
clinical  Social waorker, psychiatric  nurse
are eligible for payment for Services provide
within = the scope “of their license, training
and experience. Of the twenty-six states
mandatlnﬁ mental health benefits, "twenty-four
have such reimbursement provisions. Wisconsin
and North Dakota do not have this type of

charges with co-

statute. The maJOFI'[Y of states limit private
practice coverage fo licensed or certified
Physmlans psychiatrists, and/or  psycho-
0gists. All of ‘the states include thsmlans
and psychiatrists, while all but two with
mandated benefit laws include reimbursement
provisions for psychologists.

~ Furthermore, non-discrimination in re-
imbursement has also been extended to a
variety of other mental health professionals.
For example, eleven states reimburse certi-
fied clinical social workers, while Maine
covers  licensed/accredited  psychiatric
nurses, and Massachusetts and West™ Virginia
include  licensed  psychotherapists. — "New
Hampshire's law includes payment for licensed
pastoral counselors, and " QOregon  extends
payment to nurse practitioners.
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1986 Pa. Laws, Act 89 (SB 293) establishes the Health Care Cost
Containment Council aid authorizes 1t to contract with a Mandated
Benefits Review panel to review legislative proposals for mandated health

Insurance coverage or health benefits. The panel is to report to the
council about the social and financial impact and medical efficacy of
each proposal. The council must report its recommendations about the

proposals to specified legislative and executive branch officials.

1986 Pa. Laws, Act 64 (SB 935) requires that insurance policies,
excluding Medigap policies, and HMOs provide coverage for alcohol abuse

and dependency and specifies that deductibles or copayments for the first
instance or course of treatment ran ho nn mnra than thapa 4irnAead



M andated M ental Health Benefits in

Private Health Insurance

Thomas G. McGuire, Boston University, and John T.
Montgomery, Department of the Attorney General,
Commonwealth of Massachusetts

Adrat Eleven slates mandate coverage of inpatient and outpatient mental
health care in private health insurance. Health insurers have objected to these laws
on the grounds that they interfere with consumer choice of health insurance
benefits and arc too costly. This paper analyzes the benefits and costs of mandates
for psychotherapy. The potential benefits considered have to do with advene
selection in insurance markets and the offset effects of psychotherapy. Arguments
based on economic efficiency are presented tojustify the possible appropriateness
of overriding individuals' choice of health insurance benefits. Mandates are esti-
mated econometrically to increase the cost of psychotherapy in a state by about
10-20 percent. We conclude that mandates for menial health benefits in private

health insurance may be reasonable state policy.

. Introduction

Many states require insurers to include specified benefits in health
insurance policies issued to their residents. Most common are mandated
coverage for newborn care (37 states) and for physically handicapped anJ
mentally retarded children (13 states).1 Eleven states mandate coverage
for inpatient and outpatient mental health care.JIn general, state specifica-
tion of the contents of health insurance policies has met some resistance

This research grew out of the authors’ work in Commonwealth o f Massachusetts v. Tv
Travelers Insurance Co. and Metropolitan Lie Insurance Co. (Suffolk Superior Court
Action No. 355 98, 22 October 1980). The authors were expert witness and lead counsel-
respectively, for the Commonwealth of Massachusetts. McGuire's work was partially sup
ported by a grant from the Foundations' Fund for Research in Psychiatry (79-638). This
article represents the opinions and legal conclusions of its authors and not necessarily the**
ofthe Department of the Attorney General of Massachusetts or of the Foundations' Fund foj
Research in Psychiatry. Opinions of the Attorney Genera) are formal documents renders
pursuant to specific statutory authority.

We are grateful to A) Klevorick and two referees for many helpful comments on an earlier
draft.

JournalofHealth Politics, Policy and Law. vol. 7, No. 2, Summer 1962. Copyright® 1/
by the Dept, of Health Administration. Duke University.
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from insurers, fims, and organized labor; but among the specific cate—
gories of benefits, mandates for mental health care have generated by far
e most controversy.

Massachusetts isa case inpoint. Since January 1976, Massachusetts has
required insurers: (1) topay for 60 days of inpatient care per year inmental
hospitals; (2) to cover inpatient care in a general hospital for mental
conditions at the same lewel as physical illress; and (3) to pay for out—
patient benefits of $500 per year when provided by a licensed fecility, a
licensed psychologist, or a physician who “tevotes a substantial portion
of his time to the practice of psychiatry."3 In a campaign to change the
(av, Blue Cross and Blue Shield of Massachusetts issued a series of
special reports on the cost of coverage under the mandates/ The Blues
s norted that their payments under group contracts for outpatient mental
disorders rose from $.5 million per quarter in 1975 (before the mandate),
«157.0 million per guarter in 1979/ (This is a highly misleading estimate
of the “tost" of the mandate, as we will discuss in more detail below).
Oiher insurers in Massachusetts simply refused to offer the coverage.
Metropolitan Life Insurance Company, and Travelers Insurance Com —
pany have only recently begun compliance with the statute under an
injunction issued ina lawsuit filed by the Massachusetts Attorney General
nJune 199.®

Mandates for mental healli. coverage have been subject to legal chal—
lee in Maryland and New Hampshire. Other slates are considering
whether to implement or to remove mandates for mental health services.
Given the emerging importance of state mandates in health policy, and
gecial concerns about mandates for mental health care, itseems appro—
priate to consider whether mandates formental health care represent good
lav and good policy.7

A state is constitutionally permitted to interfere with insurance con—
tracts only ifthe regulation serves a legitinate state interest in the health
and welfare of its citizens. (For a summary and evaluation of legal chal—
leges to mandated mental health berefits, see Appendix A.) In the jargon
of policy analysis, this might be cast as a question of the benefits- or
perhaps of the relative costs and benefits- of the mandates. Courts are,
of course, ill-equipped to make these comparisons; and indeed, in the
lbsence of convincing evidence to the contrary, courts generally presume
tret legislative bodies have acted in the public interest. It ison the besis
of this presumption that legal challenges to state mandates have failed/

This paper discusses the benefits and costs of mandated mental health
berefits independent of the presumption that the current policy in a state
hes special status. Section 1l presents the arguments why adverse selec—
i in insurance markets, and extermal or offset effects of psychotherapy
may justify mandates. Section 111, based upon the experience of states
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with mandates, estimates the cost of mandated coverage for psycho-
therapy. Conclusions are drawn in Section IV,

U. The Benefits of Mandated Mental Health Insurance

The obvious effect of a mandate is toforce people to bux insurance for
mental health coverage. W,h%/ should the stale force purchase of mental
health coverage, when, without a mandate, an individual or group of
individuals is Tree to negotiate its Purch_ase with an insurer? If markets for
mental health insurance coverage function well— in particular, if sellers of
insurance price at cost, and if buyers of insurance are well-informed and
accurately take into account the benefits to themselves and others in
their decisions to purchase— then the policy of state interference with
exercise of individual choice in insurance markets has little appeal. There
are reasons to think, however, that markets for mental health insurance do
not fully meet these exactm% standards. Consideration of shortcomings in
the market for mental health insurance, and how these relate to the case
for mandated _coverage, Is the task of this section.

Two potential problems with markets for such insurance— hoth cor-
rectible by mandates— readily come lo mind. The first is that individuals,
or groups acting on behalf of individuals, may e ignorant of or unwilling
to recognize the benefits of mental health services and insurance cover-
age. Prejudice against treatment for mental conditions has been widely
noted.9 Mandates counter any tendency to undervalue mental health ser-
vices. In a state with a mandate, the health insurance plan automaticall
"subsidizes” an individual's purchase of mental health services. Secon
many citizens may be concerned that everyone have access to mental
health care. Mandates may reflect a general belief in a state that all should
have the abllltY to pay for a minimum level of mental health services
(whether or not they would choose to do s0). o

Although these two issues may be quite important for Follcy, little more
can be said about them. Their Tmportance Is difficult to assess without
evidence, first on the extent to which individuals are |%norant of or deny
the benefits of mental health services, and second on the degree of cor-
cern for others’ access to mental health care. For the rest of this section,
therefore, we discuss in detail two additional arguments for mandates for
which more evidence is available. These arguments are hased on the
problem of adverse selection in insurance markets, and on the offset
effects of psychotherapy.l

Adverse selection

Insurance is priced according to the average behavior of groups. Prices
or premiums will be the same for all members of a union, residents of*
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slate, or some other group in which an individual is classified. Often, the
nicmbcrs of a large group will be sub-classified for pricing purposes into
smaller groups by age, sex, and health at the time they select a policy. But
the fact remains that among, say, all Massachusetts males a g ~0-50 in
good health, there will still exist significant differences in the deg. . ofrisk
(hat the insurer incurs with each individual policy, even though the insur-
ance premium for each member of this group must be identical.

The premium charged to the good risks in a pool is thus "too high" in
the sense that it exceeds the premium the insurer must charge to cover
costs, including administrative cost and return on investment. For the bad
risks in the group, the premium is similarly "too low." Coverage at this
premium, then, is a bad buy for the good risks, and a good buy for the bad
risks. As a consequence, in a voluntary system the good risks will decline
to buy coverage more frequently than the bad risks. This gives "adverse
selection"” its name: in a voluntary system, when premiums must be set
according to the behavior of groups, an insurer draws not the typical or
average range of group members, but an “adverse selection” of the risks

Note that the good risks may not be declining coverage because they are
unwilling to pay a premium equal to the expected costs an insurer would
incur by covering them. They are declining coverage at a premium that is
too high because of the insurer's inability to discriminate fully among
degrees of risk. The preferences of the good risks are frustrated by a
voluntary system that presents them with inappropriate prices

Adverse selection can severely limit the amount of insurance coverage
provided in a market. The insurer drawing an adverse selection of risks
will be led to raise premiums to cover costs, a pricing strategy that is likely
to be self-defeating. As premiums are raised in a voluntary system, some
policyholders will drop their coverage. Those who do so will tend to be
among the better risks of the group that chose coverage in the first place.
Raising the premium thus leads lo a further deterioration in the risk pool
and to higher cost per insured. In the extreme, there may be no premium
the insurer can set to cover costs for those who would choose coverage
at that premium. This may be true even when all consumers are suffi-
ciently risk-averse that they would buy coverage at expected cost, which
equals acluarially fair premiums plus the usual industry loading charge."

Competition among carriers can further darken the picture in the pres-
cnce of adverse selection. Suppose a carrier has been able to sell insur-
ance to some part of a population. A competitor may adopt the strategy
of trying to attract the good risks from among those who chose the first
carrier's policy. This can be done by offering slightly less coverage at a
lower premium. The good risks are more likely to find this attractive, and
as they desert the original carrier they undermine the viability of the
original insurance package. The first carrier may be forced to react by
cutting coverage in order to avoid be-T.g stuck v ith the poorest risks in the
pool, starting a new cycle of coverage reductions.”
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Adverse selection is present lo some degree in all markets for insurance.
It is more serious in some situations than in others. The essential ingre-
dients for adverse selection are two. First, premiums must be set for a
group, a condition which is virtually always met. Second, members of the
group must differ in their degree of risk, they must Know that they differ,
and they must be prepared to act on their knowledge. This second ingre-
dient is present in many of the categories of mandated coverage. Consider
the most commonly mandated coverage, services to newborns. These
expenses can be a significant financial risk, against which policyholders
would presumably be willing to insure. The problem is that many people
who are going lo have children plan for it in time "o select the most
favorable coverage. Suppose one insurance company ofTers coverage for
newborn care and a competitor does not. All those subscribers planning
families (the "bad risks") will choose the first policy, while those who do
not anticipate having children (the "good risks") will choose the competi-
tor’s policy. Any insurer venturing unilaterally into covering newborn
care will attract a disproportionate share of the bad risks. The crucial
second ingredient is present in coverage for mental health services as well:
people differ widely in the likelihood that they will use mental health
services, and many seem to have a good idea of the likelihood that they
will use the benefit.

The problem of adverse selection presents itself in another way when
the individual does not make a direct choice of health insurance coverage,
but is included automatically ina group plan offered through employment.
When employees know they differ in risk and pay the premium appro-
priate for the average group member, there is likely to be a substantial
majority of members of the employee group opposed to mental health
benefits, even if all employees would be in favor of coverage if the benefit
were priced according to each individual’s risk. Riders for mental health
benefits may be rejected by representatives of the "good risk" majority
asked to pay prices above their actuarial cost.

Evidence of adverse selection may appear when individuals are ob-
served making choices among options for insurance coverage. Federal
employees are served by the widest choice among health insurance op-
tions of any major group of employees in the U.S., and their behavior is
one of the few sources of evidence for adve rse selection. Federal em-
ployees choose among two Blue Cross/Blue Shield plans and an Aetna
plan that are offered nationally, and, within any region, among local plans
including health maintenance organizations. During the early 1970s both
Aetna and Blue Cross/Blue Shield featured very generous coverage for
outpatient psychotherapy, equal lo coverage for ambulatory medical
treatments. Aetna’s plan, not confined to "usual, customary and reason-
able" reimbursement levels, offered the most generous coverage. In a
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review of its claims experience for mental and nervous conditions for
1973, Aetna attributed its high costs to drawing an adverse selection of
federal employees.13 Aetna’s response lo this was to impose a limit of
twenty visits per year on its outpatient coverage for mental and nervous
disorders. Many of the "bad risks” among federal employees apparently
responded by leaving the Aetna plan and migrating to Blue Cross. In the
year after Aetna’s cut in benefits, Blue Cross saw the percentage of total
benefits going for psychiatric care jump significantly for the first lime in
four years.4 More recently, Blue Cross has reduced its coverage for
outpatient psychotherapy by increasing the coinsurance rate for this bene-
fit. There can be no doubt that adverse selection led to a reduction in the
insurance coverage for psychotherapy for federal employees.

Adverse selection presents an opportunity for constructive intervention
by the state. It may well be that everyone would buy reasonable insurance
for the service in question— for examnle. mental health care— but cannot
s”rause no insurance company rnn|d offer such insurance without being
victimized by adverse selection. The government can improve tne situa-
tion by forcing all insurers to offer a minimum level of coverage, and thus
prfventing them from ramppiing to attract only the good risks by reducing
mvrrage below this amount. Adverse selection changes the perspective

mandate. Far from violating consumer sovereignty, the state may be
taking steps to implement it.13 The Slate mandate mex nore clatelx
approximete the result thal Mbuldhave occurredina market had insurers
beenable to price their product inaccordance with the annmprimr degrpp
ofrisk of enmllee. Everyone may be “forced" to buy coverage more
closely approximating that which they would have bought had markets
been working well.

The mandate "solution" to the problem of adverse selection is not
without its problems, however. First, how does one know, in the absence
ofa market test, that the state has mandated the correct level of heneilts?
Second, although mandated benefits may give people the coverage they
would have purchased had markets been pricing efficiently, the mandated
coverage must be financed by the usual system of pricing, where some
people pay more than isjustified by their likely costs and some pay less.
Thus some people (the good risks) will feel imposed upon by this mandate:
they would rather have the money than the coverage. This does not negate
the fact that they are still getting the efficient coverage (that which they
would have bought had prices been correctly set): blit il inHiroi* jhat
ihe mandate distributes the financing of thal coverage in favor of the bad
risks. This redistribution from the "healthy" to the “sick” cannot be
judged on efficiency grounds, but only on political grounds: it is a redistri-
bution that may not be objectionable. Finally, the intention of the man-
dates will be frustrated if people decline to buy health insurance after arise
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in premiums caused by mandates. Although it seems highly doubtful tht
the added cost imposed by a mandate would lead many individuals to
forego Insurance against health costs, mandates may be contributing to a
trend toward self-insurance among large firms, since employer self-
insurance Plans are sheltered from direct Stote regulation by the Employee
Retirement Income Security Act of 1974,

“Ofset effects™ of psychotherapy

For a market to work well, a consumer should take into account all of
the benefits from purchase. It the consumer receives directly only part of
the total benefits accruing to society, then he or she underestimates the
social value of the purchase and may not buy “enough.” In these cir-
cumstances, society may want lo step in to encourage the individual to
_bu(Y_ more, either by 'subsidizing purchase of the service or by requiring the
individual to buy a certain amount.

There can be little doubt that the benefits and costs of treatment for
mental illness extend beyond the individual * consumer" of mental health
services— beyond the patient and his or her family. One obvious wa¥ in
which some benefits of treatment for mental conditions are external to a
patient is when others care about his or her well-being. But although
compassion may play a large role in mental health policy, we will stress
here another external benefit of mental treatment, the so-called * offset
effect” resulting from mental health treatment and (anrtlcularly from psy-
chotherapy. Our society's system for funding medical and other social
services means thal every individual's decision about treatment has finan-
cial implications for many other people. _

Vle pay collectively for treatment of mental illness. In 1975, 800,000
mentally 1ll were treated in mental hospitals. 900,000 in general hosgltals,
350,000" in VA hospitals, 200,000 in nursm? homes, and 13,000,000 b

hysicians other than psrchl_atrlsts, at a total cost of about SL5 billion.

ental illness is also dealt with by various social agents other than health
personnel, including police and welfare agencies. Taxes supﬂort social
services and VA hospitals; taxes and insurance premiums together pay for
90 percent of hospital expenses and 70 percent of physicians' char(k]es.
Even productivity lost due to mental illness is borne in ﬁart bﬁ all workers
in the form of lower wages. It is simply incorrect to think thal anP/ indi-
vidual can avoid paying part of the cost of mental illness. Our collective
method of payment for most of health and social services builds in inter-
dependencies. Each of us has a financial stake in treatment of others'
mental illness. ,

An “ offset effect" occurs when use of mental health services leads to
areduction inuse of other health or social services. The existence of offset
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effects can be anticipated based on the weII-reco%nized interrelationships
between mental health and general health, and between mental health and
other social problems. Mechanic, for example, has observed: “(Mental
health] problems are common and are often associated with physical
sympfoms and discomforts. . . . The distress associated with these pa-
tients' problems triggers a demand for medical services, and such patients
are often remglenItS of intensive medical and surgical care that achieves
little value." 7 Epidemiological data reﬂorted by the President's Commis-
sion on Mental Health (PCMH) show that al least 6 percent of the peaple
who see a doctor other than a psychiatrist have a primarily psychological
Fro_blem,_and many more have psychological problems confributing to
heir feeling of ill health.l' Sometimes these people are treated appro-
priately by their E{hysmlans, but sometimes the treatment is not appro-
Pn_ate. The PCMH ‘concludes that most physicians are not adequately
rained to be able to recognize and treat psychological problems. Direct
treatment of the psychological problems and the psychological component
of illness ma?/ lead" to fewer demands on the rest of the health system. In
discussion of mandates for coverage of ssoo-s1000 0f services, it is the
possible offset effects of short-term ps*cho.therapy.that are relevant.
Although offset effects seem highly plausible, their quantitative magni-
tudes have not been established. Indéed, in spite of the established clinical
interrelation between health and mental health, the research literature has
failed even to establish unambiguously the existence of an offset on other
medical costs. In a thorough discussion of the literature, Jones and Vischi
found evidence for offset éffects in 24 of 25 studies of alcohol, drug-abusc,
and mental health treatment, with magnitudes rangm%from 510 80 percent
reduction in medical utilization."™ Virtually all of those studies were of
short-term psychotherapy. Near unanimity is rare in a research literature.
But for the deficiencies in the research designs of these studies,0 the
existence of an offset effect of short-term therapy would be regarded as
well-established. In addition, the research mvestlga_tm?. offsets has, pri-
marily, been confined to health maintenance or%anlza lons, community
mental health centers, or clinics in industry. The response of medical
utilization to psychotherapy provided in the fee-for-service sector, where
most treatment ‘occurs, may be differents’ o
In interpreting this evidence for offsets, il is important to keep in mind
the different perspectives the scientist and the policymaker or legislator
must brln% to the_guestlon of evidence. Science Is very conservative. For
evidence to provide convincing support for a new idea, such as the idea
thet treatment for mental conditions reduces other health costs, the re-
searcher is required to exclude other possible explanations_ for the effect
b%the use of “ controls” in the study, and to reduce the possibility that the
effect could have been the result of chance variation in the sample to less
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than 5percent. If these criteria are not met, scientists remain skeptical of
the hypothesis. This is appropriate when the activity in question is “ hy-
pothesis testing.”

Legislatures, for their part, have less interest in hypothesis testing.
They need to know if an idea is |Ik€|y to be correct, rather than whether
an hypothesis can be accepted within standards of scientific evidence. It
would be a far too conservative approach to legislative action to require
that all policies be demonstrated lo be effective to the usual standards of
scientific proof.

Adopting the perspective of the lawmaker, how likely is it that offset
effects exist? First, before any explicit empirical tests of offset are con-
sidered, there are powerful reasons, related to the nature of physical and
mental illness and the reasons people seek medical care, to expect offsets
to exist. Second, although no one study fully meets scientific standards for
research design, as a body of work the offset studies should probably be
given considerable weight. Although design flaws generally had the effect
of biasing findings in favor of finding an effect, other problems in these
studies— notably problems associated with measurement error—tend to
bias the results against a finding of offset.- Efforts to improve research
methodology should certainly proceed; but. in the meantime, it is reason-
able to expect that psychotherapy leads to some reduction on other
medical costs.

To sum up the discussion in this section, adverse selection and offset
effects of psychotherapy may mean that too little insurance for mental
health services would be purchased when choice of insurance is volun-
tary. In the case of adverse selection, this is because insurers are inca-
pable of pricing insurance for mental health to reflect an individual’s true
expected cost. Premiums are “too high" for many people, inappropriately
discouraging purchase. In the case of offset effects, the mandate, by
providing insurance, serves to subsidize an individual's purchase of a
service which yields financial benefits to others.

I1l1. Costs of Mandated Mental Health Benefits

The most frequent argument against mandates for mental health bene-
fits is that they would be costly. Of particular concern is the cost for
coverage of outpatient psychotherapy. Research on the influence of insur-
ance on demand for psychotherapy supports the fear that introduction of
insurance coverage would lead to large increases in use of psychotherapy-
In a review of the limited literature on financing and demand for mental
health services, McGuire concluded that the price-elasticity of demand for
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psychotherapy is probably between one and two.13 Research on the
elasticity of demand for psychotherapy is of little direct help in estimating
the costs of mandates, however, since a central feature of all mandates is
. limit on the total coverage—usually. S-500. A study of the outpatient
m nental health utilization orenrollees in the Blue Cross and Blue Shield
plan for Federal Employees found that cutting off coverage at 10 visits
(corresponding roughly to $500 of coverage) was a very pfTeetivp r|r fu™
x~mand. eliminating 74 NEICENt of the covered visits.3 Strict limits on
coverage were probably made part of mandate legislation because of fear
of large cost increases. In addition, strict limitations on coverage can be
justified by reference lo the literature on the effectiveness of psycho-
therapy, which provides stronger support for short-term therapy.2l

Specific estimates of the cost of mandates for mental health have, to
date, been derived from the experience of insurance carriers. In 1979,
Blue Cross and Blue Shield of Massachusetts covered about 3,000.000
persons and paid out about $79.800,000 ner year for outpatient psycho-
therapy. An estimate of the gross cost of the outpatient portion of the
"mandate to Blue Cross and Blue Shield, based on those figures, would be
about $10 per person ner year. It has been difficult to pul together compar-
able estimates for costs to lhird-party"payers in other states. GLS Asso-
ciates have recently completed a study of mandates for the National
Institute of Mental Health, but they were unsuccessful in attempts to
extract data on costs from insurers.%

There are numerous reasons why it can be misleading to focus on costs
to an insurer when evaluating the cost of a mandate. First, costs of psy-
chotherapy are rising everywhere, with or without mandates, both be-
cause of increases in demand for psychotherapy and because of increases
in the price of care. Some part of the cost increases seen in Massachusetts
before and after the mandate would have occurred anyway, even if the
mandate had not been imposed. General trends cannot be separated from
impact of the mandate in data reported by a single insurer. Second, in
addition to increasing costs, a mandate shifts the locus of the final pay-
ment for costs. There is a shift from out-of-pocket payments to payments
by insurers, and a shift from the state (which may support mental health
services in community agencies) to insurers. Although these shifts may be
significant, they do not represent net increases in costs due to the man-
dates, only shifts in the way these costs are finally paid. Finally, focusing
on a single insurer ignores any impact on cost of switches in contracts
from one insurer to another after a mandate.

The true cost of the mandalejs the INCrease in resources being usedin
aslate because of the mandate. in the remainder of this section, we
compare the experience of stales' with and without mandates in order lo
estimate the net increases in use of outpatient psychotherapy due to the
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mandates. Our method takes advantage of the following relationship: if
passage of ;Pm3ndaie haS Hidtoa large increase in the amount of psycho—
therapy cunsunica by a population, then there must have been a corr?"
spondtngly large increase in the amount of psychotherapy supplied by
mental healtTTprolessionals, primarily psychiatrists and psychologists.
fable 1 Compares (he rates ot growin in the numbers of psychiatrists *
and child psychiatrists in office-based practice between 1976 and 1978 n
states that did and did not pass a mandate between 1974 and 1976. Al—
though changes in the stock of providers will not be identical to changes
in the flow of services, the two changes ought t be closely related. The
purpose of the comparison is t see whether recent passage of a mandate
isassociated with unusual ly large increases in the number of psychiatrists.
As the table shows, in states recently passing a mandateihe rate of growth
Of psychiatrists Was about 7 percenf” fiiflner tfpn in nfhrr statpfi This
estimated difference issmall, however, in relationJn ihe pmeral variance
in growm"'rates.so itcannot be concluded with ronfirfppce that the pes-
sage of mandates had any effect on the growth innumbers of psychiatrists.

Table 1. Percentage Growth in Numbers of Psychiatrists and Child
Psychiatrists in Office-Based Practice, 1976 to 1978

Mean Percent Standard

Growth6 Deviation
Group I States (7) putting mandates into
effect between 1974 and 196+ 3.1 R85
Group Z Other states (43) 23.6 3L.9
Al slates 2.7 2.5

|-siaiislic testing difference of means betw een group I and group 2:
t = .56, insigiificat at 10¢ leel ina oe-tailed et

a. Colorado (1976), Maryland (1974), Massachusetts (1976), Minnesota (1975), New
Hampshire (1975), North Dakota (1975) and Wisconsin (1975). Connecticut passed a mandate

in 1971, and is included in Group 2,
b. Differences in growth were reduced when states in each group were weighted by 1978

population. The results for this comparison were:

Mean Percent Standard

Growth Deviation
Group 1 20.0 19.9
Group 2 15.7 15.0
Al states 16.) 15.7

Source: AMA, Physician Distribution and Medical Licensure in the U.S.
1
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Table 2 makes a similar comparison for psychologists (actually,
members of the American Psychological Association who identify them-
selves as health service providers).” Recent passage of a mandate is
associated with a much higher growth in the, nnmher-nfpsvrhnlofist health.

"TdrViCe proviaers—  percent vs. 19percent— and this difference is sta-
tistically significant. It is not surprising that supply of psychologists is
more responsive to a mandate than supply of psychiatrists.2* It is much
more common for psychiatrists* services to be covered in health insurance
pnljn~s m lhc oflmandafe?; thus a mandate requiring coverage far
Tervices of both professionals will increase the amount of insurance cover-
ace much more dramatically for the services of psychologists in the slate.
~Also, the supply of psychologists as health service providers may be more
responsive in the short run than is the supply of psychiatrists. Although

Tae 2 Percentage Growth in Numbers of American Psychological
Association Health Service Providers, 1976 to 1978, in Slates With Popu-
lation 2,000,000 or Greater as of 1976

Mean Percent Standard
Growthh Deviation
Group 1 States (5) puttingmandates into i
effect 1974 and 1976* \/>-8 8.8
Group 2. Other states (27) 194 255
s rr
Groups land 2 24.3 26.3

I-statistic testing difference of means between group | andgraup 2

r = 2.44, significant at the 5/C level in a one-tailed test.

a. Colorado (1976), Maryland (1974), Massachusetts (1976), Minnesota (19751, and
Wisconsin (1975).
b. When states were weighted by 1978 population, the results changed little:

Mean Percent Standard
Growth Deviation
Group | 49.9 8.0
Group 2 20.5 181
All states 23.7 19.6
Source: American Psyr* Association. Human Resource Surveys for 1976 and
1978. The Human Resou' is a weighted sample of 10,000 psychologists. Weights
*nd sample  sponse are , jount of in our estimates of percent growth. Growih in
small slates cannot be reli.. , . jiimated from this information so they are dropped from the

comparison. In addition, there is no data on psychologists in Florida for 1976 so this state
*av also not included.
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most psychologists who provide health services have training in clinical or
counseling psychology, such specialization s not required to obtain a

license or certification. Psychologists with other backgrounds and experi—

ence may shift into clinical practice as the opportunities there are widened
by increased insurance coverage. iFUnfortunately, data are unavailable lo
make this comparison for other mental health professionals who may
provide psychotherapy under supervision of a psychiatrist, especially
psychiatric social workers.

Mandates, are, of course, only one of the factors that influence tre

utilization and cost of psychotherapy within a stale. In principle, one
would want to estimate a system of equations for the demand and supply
of psychotherapy, with the presence of a mandate in a state being one of
the variables affectingdemand. Estimation of such a system isbeyond the
scope of this paper.10We have, however, estimated reduced form equa—
tions for services of psychiatrists and psychologists, reported in Table 3.
The dependent variable is the logarithm of hours of fee-for-service prac—
tice by psychiatrists and psychologists per 1000 (non-HMO) population in
1978. The logarithm form was chosen so that independent variables would
have the same estimated percentage effect inevery state. The independent
variables are expected to influence the demand for psychotherapy, or the
attractiveness of a state to providers (or insome cases both). There s, of
course, no price variable in the reduced form.

Regression equations (2) and (4) were estimated with data for the 38
states with 1,000,000 or more people in 1978 (to eliminate states with
unreliable estimates of psychologists %ervices). We will be primarily con—
cerned with equations (1) for psychiatrists and (4) for psychologists. Equa—
tions (2) and () are presented for purposes of comparison.

The first thing to notice about the results in Table 3 is the high explana—
tory power of the regression equations, one important indication that the
relationship specified between the dependent and the explanatory varia—
bles isa reasonable one. Percentage of the population living in metropoli—
tan areas, percentage of the population with at lesst four years of college,
per capita income, and the log of the number of psychiatric beds per
thousand population are intended to control for the demand characteris—
tics of individuals ina state and for the attractiveness of the state to mental
health professionals. No specific interpretation s attached to the esti—
mated coefficients for these variables. Notable, however, are the powerful
impacts of high lewels of education and unemployment on use of psychia—
trists “services. 11

Three reimbursement and regulation variables were included in the
equations. They are the percentage of state population in the Federal
Employees Health Benefits Plan (FEHB) or in the Civilian Health and
Medical Plan for the Uniformed Services (CHAMPUS), whether the state
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had a frccdom-of*choice (FOC) law ineffect in 1978, and whether the state
had a mandate in effect in 1978.

The FEHB and CHAMPUS plans together enrolled about 15 million
individuals and featured (with the exception of some of the smaller car—
riers in the FEHB) generous coverage for outpatient psychotherapy in
1978. In the case of psychiatrists the estimated effect of this variable
near zero.

An FOC law requires an insurer offering coverage for mental health
services to pay licensed or certified psychologists directly and indepen—
dently of a physician for services psychologists are qualified to provide
under state law. One might have predicted that an FOC law would lead to
more psychologists® services ina stale, and, because of potential compe —
titicn between psychologists and psychiatrists, to fewer psychiatrists®
services. This hypothesis is not borne out by the regression results shown
inTable 3: the presence ofan FOC law has a positive estimated effect on
services of psychiatrists.2

Our major interest is in the estimated effect of mandates. According lo
equation (1) of Table 3, mandates are associated with a 12 percent higher
use of services of psychiatrists in foe-for-service practice. The tstatistic
of 1.33 on this estimate is, however, not statistically significant by the
usual standards. In the smaller sample of 38 states, the estimated impact
of mandates is about 10 percent.

All three regulation and reimbursement variables- percent of popula—
timinFEHB or CHAMPUS, the existence of FOC law, and mandates—
are estimated to have a positive effect on the use of psychologists® ser—
vices in fee-for-service practice. The tstatistics are largest for the man —
date variable, but even these indicate inaccuracy in the point estimates
and only justify low levels of confidence in the hypothesis of positive
effect of mandates. According to the estimated coefficients, the presence
of a mandate increases the use of psychologists services by 18-25
percent.

These results suggest two generalizations about the effects of mandates
on Lre use of psychotherapy in fee-for-service practice. First, the impact
of the mandates s greater on the practice of psychologists than on Ie~"
practice of psychiatrists. The point estimates of the etlect ol mandates in
equations 3 and (@) are roughly twice the point estimates in equations
(D and Q. This saswe would expect, since a mandate typically changes
insurance coverage for psychologists much more than for psychiatrists. (it
should be kept inmind, however, that these coefficients are not estimated
precisely; the difference between the two estimates would not pass stan—
dard tests of significance.) Second, the mandate appears to increase the
use of psychotherapy in fee-for-service practice about 10-26 percent
(although this estimate, too, iIs not precise).2
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Table 3. Determinants of Use of Psychiatrists' and Psychologists' Ser-

vices in Fce-for-Service Practice, 1978* (t-statistics in parentheses)

Psychiatrists Psychologists
50 3 50 38
Independent Variables States States" States States"
M o) ©) O
Percent of population .00623 .0283 .00309 -.000165
in SMSAs, 1976 4.24) (1-21) (0.92) (0.05)
Percent of adult population 110 112 .0600 .0683
with 4 yrs. college, 1976 (6.78) (5.31) (1.62) (2.37)
Log of per capita income -.423 438 112 158
(in thousands), 1978 (1-36) (0.89) (1.56) (2.36)
Percent unemployed, 1976 .0806 .0660 .0614 .060
(4.13) (3.06) (1-37) (2.03)
Percent of population in -.00516  -.00129 0175 .0137
FEHB or CHAMPUS, 1978 (0.58) (0.19) (0.85) (0.78)
FOC law (0,1), 1978 147 .0648 174 123
(2.08) 0.77) (1.07) (1-07)
Mandate (0,1), 1978 123 .0918 .249 180
(133 (0.88) 1-18) (1-26)
Log of psychiatric beds 105 154 104 A71
per thousand, 1976 (1-44) (1.72) (0.62) (1-40)
Constant 154 143 -1.11 -1.78
RJ 853 866 .500 756
F 20.84 23.38 5.13 11.23

a. The dependent variables are log of fee-for-service hours of psychologists and psychia-
trists per 1000 non-HMO population, 1978. Sources for dependent and regulatory variables
are given in Appendix B. More slates can be used here than in Table 2 since the regressions
did not use data from 1976.

b. Slates with 1,000,000 or more people, 1978.
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On average. Americans spent about S9-10 per person per year on fee;

for-scrvicc psychotherapy. The Alcohol, Drug Abuse and Mental Health)

Administration estimates that about SI.8 billion was spent in 1980 for

services of office-based psychiatrists and psychologists.” In addition, al

small part of the SI.6 billion spent for services at Community Mental!

Health Centers and other outpatient clinics was purchased on a fee-for-\

service basis.” Taking total expenditures on fee-for-service psycho-
therapy at about S2.0 billion, and a U.S. population of about 220 million,
we get roughly $9-10 per capita. In absolute terms, then, a 10-20 percent
increase in ensi nf PSychotherapy doe to a mandate correspoTTds lu abuut
S 1-2 Iapila . ’ “

This $1-2 is an estimate of the total net increase in use of resources due
to the mandate. A number of points can be made about this estimate to
darify its meaning. From the point of view of an insurer, it OVEIStates the
new cost due to a mandate to the extent that some of the new cost is borne
by individuals in the form of deductibles, copayments, or payments after
limits have been exceeded. But probably more importantly, it UNCerstmps
the new cost to insurers to the extent that old-r-osts are.shifted by the

“mandate—either from existinp ikpi-s of service npwlv covered or from.

Estate budgets. The $1-2 per person per year is thus not put forward as an
estimate oTTfie increase in premiums an insurer must charge.

It should also be noted that this estimate applies to the effect of a
mandate on the resource use in a single state enacting a mandate. For this
eemarginal’ calculation, the supply of services is properly regarded as
being highly elastic. (This is confirmed by the estimation of a price equa-
tion reported in footnote 33.) If either many slates simultaneously or the
federal government enacted a mandate law, it could be expected that due
to a somewhat inelastic national supply curve, the impact of a demand
increase after a mandate would be divided between more services and a
higher price.

IV. Conclusions

The benefits and costs of mandates for mental health services are rele-
vant to both the legality and the general advisability of the regulations.
Mandates for mental health services may be beneficial by (1) overcoming
ignorance and prejudice against treatment for mental conditions. (21in -

juring that everyone has an ability to pay for at least a minimum amount
of mental health care, (3) correcting inefficiencies in insurance markets
Aue to adverj.5 selection, and (4) promoting offset effect r>f psyrw
therapy. There is evidence, reviewed here, that adverse selection inhibits
the marketability of mental health coverage. We have also reviewed evi-
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dence that supports the existence of ofTsct effects of psychotherapy. Our
m?ior finding with respect to costs is that mandates increase the net social
cost of psychotherapy hy a*Tniu 10-*0 percent, or about S1-2 per capita
Jn_absoln|r terms. Notable, however, is that this small change in net
cost may be associated with large changes in the burden of payment of
final costs.

While a definitive comparison of costs and benefits is impossible at this
time, it is clear nevertheless that mandated mental health benefits should
be immune from legal attack. Mandates are not preempted by federal law
(see Appendix A). And consideration of the costs and benefits of the
mandates leads to the conclusion that insurers can not bear the burden of
proof necessary to establish that no legitimate slate interest is served by
the mandates, or that the social costs outweigh the social benefits.

As a matter of public policy, the question of the advisability of state
mandates for mental health services can not be answered so easily. The
costs of the mandates seem "small” ; bpt are the benefits great enough to
outweigh these costs? We do not propose a final answer to this question.
But, in light of our research, mandating a minimum level of coverage for
mental health services in private health insurance does appear to be
reasonable state policy.

State regulation of health insurance will take on increased importance
as federal influence is reduced. Policy research, in service to public
decision-making, should seek to clarify the nature of the favorable and
unfavorable effects of state policies and, where possible, measure the
importance of these effects. Our detailed consideration of one type of state
regulation, mandated coverage for mental health benefits* illustrates that
although progress can be made on both fronts, further work is needed.
Estimates of the net costs and benefits should obviously be refined. In
addition, our work has made clear that mandates may powerfully influ-
ence the distribution of the cost of mental health services. The shift in cost
from state budgets (taxpayers) to third-party payers (insurers) is only one
of the several transfers resulting from mandates. Distributional issues are
clearly worthy of further attention.

Notes
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Mental Iliness (Washington, D.C.: Inte[quvernmental Health Policy Project. The
George Washington University, 1979). In addition, eleven slates require Insurers to offer
coverage for mental health services, chosen at the OFIIOH of the policy holder. The
implementation of this socalled "mandatory availably" varies widely. This paper is
concerned only with mandated coverai;e.
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4. Blue Cross and Blue Shield of Massachusells. "Special Reﬁort: Outpatient Psychiatric

10.

1.

12

13

. Blue Cross and Blue S

Payment Experience” SBoston: 1960). Blue Cross and Blue Shield are general!) opposed
to mandates for mental health care. See, for example. Group Hospitalization. Inc. “ A
Position Paper on PSYChIatrIC Care Benefits” (Washington., D.C.. 1979). GLS Asso-
ciales. Inc. "An Anaysw of Sute Programs Which Mandate Mental Health Benefits
Under Private Health .Insurance"— NIMH contract * 278-78-0400 (M H). 29 June 1979—
repons general mdustrK,reswtance to mandates for mental conditions. o

. ield of Massachusetts, "Special Report: Outpatient Psychiatric
Payment Experience," pp

12,
. Superior Court Civil Action No. 35596, 22 October 1980. Suffolk County, Massachu-

setts.

. See J. G. Larsen, "Mandated Health Insurance Coverage— A Study of Review Mech-

anisms” (Report to the Bureau of Insurance. State of Virginia, 1979). for a general
discussion of some of the issues in mandated health insurance. The federal counterpart
to state mandates is national health insurance, also a form of compulsory coverage. For
discussion of many of the issues raised here in thal context, see T. G. McGuire. Financ-
inf Psychotherapy: Costs. Effects, and Public Policy (Cambridge. Mass.: Ballinger
Publishing, 1081)

. See Appendix, note 10. o o ,
. National Institute of Mental Health, "The Financing. Utilization and Quality of Mental

Health Care in the U.S." (Washington, D.C.. 1976). . o
Another argument in support of mandates for mental health care is that private insurers,
and especially Blue Cross and Blue Shield, are more responsive to established medical
interests than to the desires of consumers. Mandates for mental health care generally
increase insurance coverage for non-medical providers relatively more than for thsr
ci*ns (see Section 111), and therefore might be opposed by medical interests. The line of
thinking thal health insurers are heavily influenced by medical interests is well estab-
lished, though not universally accepted. See. for example, Federal Trade Commission,
"Medical Participation in Control of Blue Shield and Certain Other Open-Panel Medical
Prepayment Plans" (Washington, D.C.. 1979). That insurers must be forced to offer
forms of coverage alternative to those most beneficial lo physicians in private Practice
is the basL for Enthoven's influential analysis of health financing. See Alai-i Enthoven,
Health Plan (Reading, Mass.: Addison-Weslcy Publishing Co., 1980).

The result may not be to destroy he marketability of insurance altogether, but adverse
selection reduces the amount of'insurance purchased. See G. Akerlof, "The Market for
‘Lemons": Qualitative Uncertainty and the Market Mechanism." Quarterly Journal of
Economics_84 (August 1970): 488-500. For a useful survey, see J. Hirshleifer and
J. Riley. "The Analytics of Uncertainty and Information—"An Expository Survey."
Journal of Economic Literature 17 (December 1979): 1375-1421. N
This "comparative statics" discussion avoids the problem of existence and stability of
equilibrium ininsurance markets. For technical discussion, see M. Rothschild, "Models
of Market Organization with ImBerfect Information: A Survey," Journal of Political
Economy 81 (November/December 1973): 1283-1308; M. Rothschild and J. Stiglitz,
"Equilibrium in Competitive Insurance Markets: An Essay on the Economics of Imper-
fect Information," Quarterly Journal of Economics 90 (November 1976): 629-649: an
C. Wilson. * A Model of Insurance Markets with Incomplete Information." Journal of
Economics Theory 16 (December 1977): 167-207. . '
"Mental and nervous expenditures are seemln.%ly quite easy to predict (by the insured)
as evidenced by the fact that most such expenditures commence within afew days of the
effective date of the individual's coverage. The Indemnity Benefit Plan [of Aétna) ap-
parently has the most liberal mental and nervous benefit [of any plan offered to Federal
emgloxees), as evidenced by the fact that persons whojoined the plan in 1972 constituted
I4C? of the total lives insured as of M_aﬁ 1973; yet they incurred 2197 of the mental and
nervous expenses. In view of this high, degree of antiselection (!our term is "adverse
selection") it would seem that some action Should be taken to reduce the plan's mental
and nervous benefits." Aetna Life and Casualty, "Stu.d% of 1973 Mental and Nervous
Claims Under the Government-Wide Indemnity Benefit Ran" (Hartford. Conn.: 1974).

—_— N —
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14, gee G|uti|;eite. M., "Is Psychotherapy Insurable?" (Hanford. Conn.. Aetna Life an

asualty). -

15. This presumes consumers are risk-averse and that the moral hazard associated with (hit
coverage is not so severe as to make the coverage unattractive at actuariall>-hased
premiums appropriate for each individual. The degree of moral hazard with this coverage
Is discussed In the next section.

16. For breakdown of costs by sector, see Alcohol, Drug Abuse and MentaJ Health Adminis-
tration. Office of Program Planning and Evaluation. "Alcohal. Drug Abuse, and Menul

Health Services Under National ealthglnsurance: Alternative Levels of Benefits and

Estimated Costs" (Rockville. Md.: 1979)., . .

17. D. Mechanic. "Considerations in the Design of Mental Health Benefits Under National
Health Insurance," American Journal of Public Health 68 (May 1978): 486.

18. President's Commission on Menial Health. Report (IWashmgton. D.C- 19782.

19. K. R. Jones and T. R. Vischi. "Impact of AFcoho, Drug Abuse and Mental Health
Treatment on Medical Care Utilization," Medical care 17 (December 1979): 1-82.

20. The most serious problem had to do with the nature of the control group, as Jones and
Vischi emphasize %b|d.). Some studies used a "before-and-after" design, companng
medical utilization %the same pcoole before and after psychotherapy. This design can
be confounded by the * peaking" of all kinds of utilization in times of physical and
emotjonal distress. Observed declines in medical utilization may well have occurred in
the absence of psychotherapy. Other studies compared medical utilization of a group
after psychotherapy with 3 matched population who did not choose psychotherapy. The
problem with this design is that the groups are not really the same since the treatment
?roup freely chose r[]szchotherapy and the control group did not. Differences between
he groups, rather than the psychotherapy itself, may account for differences in subse-
quent medical utilization. o _

21. Jones and Vischi (ibid.) do discuss one study in wl ich treatment occurred in the fee-for-
service sector, but this was done in West Germany more than thlr% years ago. Armer's
reports of the experience of The California PsYchoIoglcaI Health Ran (not included in
Jones and Vischi's review), in which groups of employees may receive psychotherapy
from a "closed panel" of psychologists and psychiatrists in private practice, provides
some evidence for offset effects. But the organization of this plan is again not fully
representative of the general fee-for-service sector See J. Armer, "Is Mental Wellness
an Answer to the Runaway Cost of Health Care?" ir. Mental Wellr.ess Programs far
Employees, ed. Egdahl, Walsh, and Goldbeck (New York: SPrm?er-VerIa?, 1980).

22. The eifects of "measurement error" on testing the effects of psychotherapy *re
discussed in McGuire, Financing Psychotherapy: Costs. Effects and Public Policy-

23, g McGuire, "Financin% and Demand foe Mental Health Services," Journal of Human
Resources 16 (Fall 1981): 501-522, ) o

24. M. R. Van Korffand M. Kramer, "Mental and Nervous Disorders Utilization and Cost
Study” (Washington, D.C.. National Institute of Mental Health and U.S. Office of
Personnel Management, 1979), p. 28. o o

25. lS{ee I\t/chune, Financing Psychotherapy, esp. chapter 3, for discussion of vie ef*ciency
iterature.

26. GLS Associates, "Analysis of State Programs Which Mandate MentaJ Health Benefits
Under Private Health Insurance." , ,

21. In 1977,84 percent of licensed or certified psychologists were members of the American
Psychological Association. See D. Mills. A. Wellner, and G. VandenBos, "The National

R,eqlster urvey: The First Comprehensive Study of Al' Licensed/Certified Psycholo-

is18." inPsychi 'ogy and National Health Insurance, id. C. Kiesler, N. Cummings,and
. VandenBos (Washington, D.C.: American _Psycholo?mal Association, 1979(}, . 126.

28. The rat2e of growth in psychiatrists for slates in group T of Table 2 is 16.1, and 16.8 for

roup 2. . N o .
29, Pn asurvey oflicensed or certified psychologists in ten statesin 1977,20 percent of health
service providers with a current specialty of clinical Esycholo y were originally uained
in some other specialty. H. Dorken and 3. Webb, "Licensed Psychologists in Health
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Care: A Survey of Their Practices," in Psychology and Hational Health Insurance.

. 134,
For development of such a full model in the case of psychiatrists see Richard Frank.

"Pricing and Location of Physician's Services in Mental Health” (Ph.D. dissertation.
Boston University. 1961). o o

It is inleresting that the coefficient on the unemployment rate is positive and significant,
suggesting a kind of Brenner-effect on utilization— see Brenner. Mental Iliness and the
Economy (Cambridge, Mass.: Harvard Urv'-ersity Press, 1973). A causal interpretation
of an estimated partial correlation between unemployment and use of mental health
services is much more plausible in a time-series analysis (as in Brenner's work) than in
a cross-sectional analysis, | , _

One explanation for a'positive estimated efTect ofan FOC law is that the presence of the
law is endogenous to a model of use of psychotherapy and is positively correlated with
unmeasured influences on demand or supply for psychotherapy. =~ .
The effect of mandates on the price of psychqloqlsts' services was investigated using
price as the dependent variable in equations similar to those reported in Table 3. The
estimated impact of mandates was only about S.0 on hourly fees for ?s chologists.
See McGuire, "Financing and Demand for Mental Health Services." Table 3.

In 1976. Community Mental Health Centers received about 1) percent of their funds
from patient fees or private insurance plans. See T. McGuire,
th_erapg,"_m Psychotherapy: Practice. Research. Policy, ed. G. VandenBos (Beverly
Hills, Calif. Sage Publishing. 1980), pp. 187-246.
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Appendix A: Legality of Mandated Mental Health Benefits

State legislation of mandated mental health benefits has been challenged on a
number of constitutional grounds: (1) that enforcement of mandates violates the
Commerce Clause of the U.S. Constitution: (2) that mandates violate the Due
Process Clause of the Constitution; and (3) that mandates are preempted by federal
legislation under the Supremacy Clause of the Constitution. This appendix will
briefly outline the major underpinnings of these legal theories, and attempt to
identify the policy considerations underlying the judicial treatment of the various
constitutional arguments.1

Commerce clause

Where insurance policies have been issued outside a state, as is frequently the
case with group contracts providing benefits to residents of a number of stales,
insurers have asserted that the application of mandated benefit statutes vio-
lates the Commerce Clause of the U.S. Constitution. The Commerce Clause
establishes the primacy of the Congress in the regulation of interstate commerce.
Thus, where Congress completely occupies the field of matter in interstate com-
merce. there is often no room for any parallel stale regulation. However, as early
as 1869, in Paul v. Virginia,*the Supreme Court held that the business of insurance
was not interstate commerce subject to federal regulation. In the wake ofPaul and
subsequent cases, a diverse network of state regulation developed. But the Su-
preme Court reversed itself in 1944, holding in United States V. South-Eastern
Underwriters Association5that the insurance business was subject lo regulation by
Congress under the Commerce Clause. In response to that decision, Congress
enacted the McCarran-Ferguson Act in 1945,4which expressly provides that regu-
lation and taxation of the business of insurance shall be subject to the laws of the
several states.

Subsequent to the enactment of the McCarran-Ferguson Act, the Supreme
Court made it clear that the statute effectively operates to “sustain [state insur-
ance legislation) from any attack under the Commerce Clause."4 The Court rec-
ognized that, as a result of the Congressional abdication in favor of the states,
"uniformity of regulation . . . [is] not required in reference to the business of
insurance.” *

Despite the McCarran-Ferguson Act, insurance companies in recent cases chal-
lenging mandated-bcnefits legislation have sought to revitalize the Commerce
Clause as a ground for attack on state insurance laws. In each of these cases,
however, the courts have upheld the validity of the mandated-bcnefits statutes.?7

Due process

Although the McCarran-Ferguson Act validated state regulation with respect to
the Commerce Clause, it did not pur >ort to define slate authority in light of the Due
Process Clause of the Fourteenth Amendment. The Due Process Clause is the
touchstone of constitutional analysis of state insurance legislation which applies
extraterritorially. Within the context of the due process considerations, it is well
settled that a state may subject out-of-state insurance transactions to its laws
where the star- has a legitimate interest in regulation.*

McGuire i

With respect
state insurance

A state has a
dents against
stale action r
corded great’
state where Il
in seeing that

Under the du
insurance legist
mental health ¢*
courts in these
interest demon:
conditions for t

Federal preempt

The doctrine
the U. S. Cons
toward the pro
United States *
reference. Fed
discernible Coi
federal govern
federal law; 141
that result.3

The first prc
tooccupy the |
stale regulatio
historic police
unless that wa
is not to be
courts."'4

If Congres:
analysis look:
law requires (
plishment ax
conflict will
exclusive cot
enforceable \

Supreme Coe

regulation in

State mane
federal statut
29U.S.C5 |
| 141 el seq.
while the NI



‘hallenged on a
tes violates the
eiolate the Dye
ipted by federal
$appendix wj||
and attempt to
| of the various

frequently the
nber of stales,
t statutes vio-
imerce Cause
ee cOmmerce.
*Merstate com-
.ever, as early
.sofinsurance
ke ofPaul and
I. But the Su-
ioulh-Eastern
regulation by
on, Congress
des thal regu-
ie laws of the

the Supreme
t [state insur-
he Court rec-
if the states.
: business of

U cases chal-

Commerce
these cases,
its statutes.’

th respect to
it of the Due
lause is the
hich applies
is, it is well

to its laws

McGuire and Montgomery * Mandated Insurance Benefits 401

With respect to state insurance statutes that apply exlraicrritorially to out-of-
jtate insurance companies and policies, the Supreme Coun has said:’

A state has a legitimate interest in all insurance policies protecting its resi-
dents against risks, an interest which the state can protect even though the
state action may have repercussion beyond state lines. ... we [have] ac-
corded great weight to the consequences of the contractual obligations in the
state where the insured resided and the degree of interest that the state had
in seeing that those obligations were faithfully carried out.

Under the due process principles enunciated by the Supreme Court, most state
insurance legislation survives attack. Recent challenges to statutes mandating
mental health coverage have not seriously pressed the due process argument. The
courts in these cases have supported state mandates on the basis of the strong
interest demonstrated by the states in providing treatment for mental and nervous
conditions for their citizens.10

Federal preemption

The doctrine of federal preemption of state law under the Supremacy Clause of
die U. S. Constitution has had a protracted history, marked by shifting attitudes
toward the proper balance between state and federal authority." Decisions of the
United States Supreme Coun in the last two decades suggest a narrow frame of
reference. Federal iav. will preempt a state statute only where there is a dearly
discernible Congressional intent to occupy the field for exclusive regulation by <he
federal government, or v here the state act is in actual conflict with the applicable
federal law," preemption will also occur where Congress has expressly dictated
Ihat result.”

The first prong of the preemption test requires analysis of Congressional intent
tooccupy the field of regulation. Where the analysis involves an area of traditional
state regulation, such as insurance, the courts are directed to “[assume) that the
historic police powers of the stales were not to be superseded by the Federal Act
unless that was the clear and manifest purpose of Congress."" Local regulation
is not to be "disturbed unintentionally by Congress or unnecessarily by the
courts.""

If Congress has not occupied the field, the second step of the preemption
analysis looks to a conflict with federal law. A conflict between state and federal
law requires preemption where the state regulation is an "obstacle to the accom-
plishment and execu’-'m of the full purpose and objective of Congress."" A
conflict will arise n . clearly where state and federal laws require mutually
exclusive conduct, “owever, there is no preemption where both statutes are
enforceable without impairment of federal dominance of the field." In fact, the
Supreme Coun has displayed a marked tendency in recent yeart to preserve local
regulation in the face of a potential conflict with federal law."

State mandates for health insurance have been alleged to be in conflict with two
federal statutes: the Employee Retirement Income Security Act of 1974 (ERISA),
2U.S.C. 110Let seq.; and the National Labor Relations Act (NLRA). 29 U.S.C.
} 141 et seq. Virtually all employee health benefit plans are subject to ERISA,
while the NLRA applies to plans that arc the subject or collective bargaining.
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The Employee Retirement Income Security Act. The Employee Retirement Income
Security Act of 1974, was enacted to correct widespread abuses in administration
of employee pension and welfare plans.” ERJSA imposes on such plans mini-
mum federal standards for reporting, disclosure, vesting, funding, and fiduciary
duties.® Although all of the provisions of the act apply to pension plans, wel-
fare plans arc required only to observe the reporting, disclosure, and fiduciary
standards. 1

In establishing a new and detailed regulatory structure governing employee
benefit plans, Congress decided to displace direct state regulation of such plans.
The extent of federal preemption is delineated by Section 514 of ERJSA, which
creates a dichotomy between state laws that “relate to™ an employee benefit plan

and state laws that regulate insurance. Section 5J4<a) provides for general preemp-
tion of state law as follows:

Except as provided in subsection (b) of this section, the provision of this title
and title IV shall supersede any and all State laws insofar as they may now or
hereafter relate to any employee benefit plan described in section 4<a) and not
exempt under section 4(b). This section shall take effect on January 1, 1975.

The broad preemption language of this section has generally led courts to preempt
state laws that directly regulate employee benefit plans.3

ERISA, however, does not appear to preempt mandated insurance benefit
statutes that do not apply directly to employee benefit plans, despite the indirect
regulatory effect of the statutes on plans that purchase insurance coverage on
behalf of their members. The "savings clause” of tRISA expressly provides that
state "insurance, banking, and securities” laws are preserved from the broad
preemptive effect of S. 514(a). In construing this section, federal and state courts
have uniformly upheld the state statutes.13

In the leading decision on this issue, Wadsworth v. Whaland. the U. S. First
Circuit Court of Appeals found that New Hampshire's mandated mental health
benefit statute was not preempted by ERISA, even though the statute subjected
plans that purchase insurance to indirect regulation. The court registered its

strong support for the traditional national policy of state primacy in the regulation
of insurance: 4

The plaintiffs interpretation would greatly diminish the state’s primacy in
regulating insurance. It would nullify all state insurance laws concerning
group insurance when the group policy is issued to an employee benefit plan.
We do not find, absent a clear statement of intent, that CongTcss meant lo so
restrict a state’s authority to regulate insurance.

The Wadsworth Court directly acknowledged the anomaly created by ERISA,
since the statute clearly preempts any state law that requires employers to provide
mental health insurance or treatment services. However, the court correctly
concluded that any policy conflict was best resolved by Congress. Indeed,
some commentators believe a case such as Wadsworth demonstrates that

Congress neither understood nor considered the broader implications of
ERISA preemption.3
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The National Labor Relationi Act. The NLRA requires employees, employers,
and labor unions to discuss wages and conditions of employment, and provides a
"protected” climate for the bargaining process. It is clear that states may not
interfere with this "protected” climate.* The NLRA, however, does not regulate
the substance of the contract, nor does it undertake to regulate wages, hours,
working conditions, or employee benefits.” Moreover, the act neither contains an
express preemption provision, nor docs it expressly or by implication supersede
the dictates of the McCarran-Ferguson Act.

Although the NLRA represents a comprehensive federal scheme, the Supreme
Court has recognized numerous limitations to its preemptive effect, slating that
"(we) cannot declare preempted all local regulation which touches or concerns in
any way the complex interrelationships between employees, employers, and
unions; obviously much of this is left to the states."2 The larger context of state
laws of general applicability takes precedence over the NLRA.”

Thus a number of specific exceptions to preemption by the NLRA have de-
veloped, including state action which is of peripheral concern to the NLRA*"
or which touches interests deeply rooted in local feeling and responsibility,”1or
local health and safety regulations which conflict with a collective bargaining
agreement.” Mandated mental health statutes are of general applicability, and are
not directed specifically at the collective-bargaining process. Therefore, the state
and federal courts have rejected the claim that the NLRA preempts these
state statutes.”

Appendix B; Sources of Data

Psychiatrists' hours were computed as the product ofthe number of psychiatrists
and child psychiatrists in office-based practice in 1978 times the average number
of hours worked by psychiatrists in 1978, reported on a regional basis. Source:
AMA Physician Distribution and Medical Licensure in the U.S., 1978,

Psychologists” hours were defined as the sum of the number of psychologists in
individual private practice times the mean hours per week providing health ser-
vices for that group; plus the number of psychologists (not in individual private
practice) providing fee-for-service psychotherapy less than 20 hours a week times
10 hours per week; plus the number of psychologists (not in individual private
practice) providing fee-for-service psychotherapy more than 20 hours a week
limes 30. Number of psychologists in all categories are estimates. Source: Ameri-
can Psychological Association Human Resource Sun'ey, 1978,

Percent ofpopulation in FEHB or CHAMPUS is estimated as follows. The distri-
bution of FEHB coverage was assumed to be similar to the distribution of federal
employment, taken from U.S. Bureau of the Census, Employment and Earnings
in States and Areas (6744-5). Family size of federal employees was assumed to be
the average for the state. The distribution of the total of 9,123,000 CHAMPUS
eligible individuals was made according to the distribution of the number of claims
received by CHAMPUS for November 1980. Source: American Psychological
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Association, CHAMPUS project, directed by William L. Gaibom. We are grateful

to Will Gaibom for information and advice for computing these estimates.

FOC taws were not in efTect in the following states in January 1978: Alabama,
Alaska, Arizona, Delaware, Florida, Georgia, ldaho, Indiana. lowa, Kentucky,
Missouri. Nevada, New Hampshire. Pennsylvania, Rhode Island, South Carolina,
South Dakota, Vermont, West Virginia. Wisconsin, Wyoming. Source: Personal

communication from Herbert Dorken.

Mandates were in effect in 1978 in the following states: Colorado, Connecticut,
Maryland, Massachusetts, Minnesota, New Hampshire, North Dakota, Ohio.
Wisconsin. Source: Mary Lou Cooper. “‘Private Health Insurance Benefits for
Alcoholism, Drug Abuse and Mental Hlness," (Washington, D.C.: Intergovern-

mental Health Policy Project, The George Washington University, July 1979),
pp 25-27.

Notes to Appendices

L It should be emphasized that these are (he arguments that have been advanced in
opposition to mandates. They do not nec_essarllkf represent our judgment about the best
possible set of arguments to he made. It is not the Intention of the authors to provide a

fomﬁ)rf_hensive analysis of the constitutional issues implicated by mandated benefits
egislation,

2. 8 Wall 168. 19L. Ed 357 (1869).
3.322U.8. 533 81944).
lé. 15. U.S.C. 810 el seq.

Prudential Insurance Co. V. Benjamin. 328 U.S. 408 (1946); Croup Life & Health
Insurance v. Roval Drug Co. 435 U.S. 903 (1979).

6. 1d. at 431

7. Contrast Insurer's Action Council V. Markham. 490 F. Supp 921 (D.C. Minn.. 1980)—
where the coun correctly holds that the Minnesota Comprehensive Health Insurance
Actisimmune from Commerce Gause attack— with Meiropolitai. Life Insurance Com-
pany v. Wayland, New Hampshire Supreme Court, 28 December 1979, in which the
court holds that New Hampshire's mandated mental health benefits statute does not
impose an impermissible burden on interstate commerce. Even assuming, as the New
Hampshire Court did. that the Commerce Gause is applicable to insurance regulation,
it is clear that, absent conflicting federal legislation, the states may exercise their general
police powers to requlate matters oflocal concern, even though interstate commerce is
affected. Such legislation will be struck down only where the burden on commerce is

clearly excessive In relation to the purported local benefits. A A P Tea Co. v. Cottrell,
424 U.S. 366 (1976). See also wadsworth v. Wayland. 562 F.2d 70 (1st Cir 1977), cert,
denied. 434 U.S. 1044 (1978).

8. Oshorn V. Ozlin. 310 U.S. 53 (1940); Hoopeston Canning Co. v. Cullen. 318 U.S, 313
(1943); watson V. Employer's Liability Assurance Corporation. 348 U.S. 66 (19542‘. In
addition to a legitimate state interest, these cases re(iuwe that the state must also have
sufficient contacts with the transaction tOjUStID/ state action.

9. Travelers Health Association V. Virginia, 339 U.S. 643. 647-48 (1950).

10. wadsworth V. Wayland. 562 F.2d 70 (Ist Gr. 1977), cert, denied. 434 U.S. 10-4 (1978%;
Metropolitan Life Insurance Company V. Wavland, New Hampshire Supreme Court,
29 December 1979; commonwealth of Massachusetts V. Travelers Insurance Company
and Metropolitan Life Insurance Company, Suffolk Superior Court (No. 35598) 22
October 1980 (currently on appeal); Insurer's Action Council v. Markham. 490 F. supp.
921 (D.C. Minn.. 1960).

11, See “The Preemption Doctrine; Shifting Perspectives on Federalism and the Burger
Court." columbia Law Review 75 (1975%' 623.
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Florida Lime and Avocado Growers v. Paul. 373 U.S. 132 (1963). .
Vlhere Congress has explicitly indicated that a statute should hast some preemptive
efTect. the Supreme Court has carefully examined the statutory scheme and required that
the intent to preempt a particular concurrent stale re%ulatlon be "clear and manifest.”
See Jones V. Rath Paeling Co., 430 U.S. 519, 525 (1977),
wire f. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
Jones «. Rath Parking Co.
Hines v. Davidawiti. 312 U.S. 52. 67 (1941).
Florida l.ime and Avocado Growers, Inc. v. Paul.
For example, in Goldstein v. California. 412 U.S. 546 (1973), the Court held that the
stales' right to regulate unauthorized phonographic reFroducnon was not preempted by
federal coPynght statutes which do not expressly regulate such reproduction. The Court
found that exclusive federal power arose over matters “necessarily national in import,"
id at 544, but that no preemption by federal copyright law would occur except where the
statutes "are absolutely contradictory and repugnant. See also we v fork State Depart-
ment of Social Services v. Dublino. 413 U.S. 405 (1973): Kargman ». Sullivan. 552 F.2d
2, reconsideration denied. 558 F.2d 612 (Ist Cir. 1977 _
ERISA was the culmination of twelve years of investigation into pension and welfare
plan abuses which had deprived m.anY workers of their earned henefits. ERISA replaced
the Welfare and Pension Plans Disclosure Act, 29 U.S.C. 51001 et seq. 5_1958). Fora
discussion of the history of federal legislation gqvernm? emp|o¥ee benefit plans, see
Chadwick and Foster. "Federal Re%ulanon of Retirement Plans: The Quest for Panty,"
vanderbilt Law Re\iew 28 (1975): 611; Snyder, "Emplogyee Retirement Income Secufity
Act of 1974" wake Forest Law Review 11 (1975): 219. o
ERJSA is analogous to the Securities Act of 1933, 15 U.S.C. 577 (a)et seq,. Since it
relies, to a great extent, on disclosure requirements to police the activities it was de-
signed to requlate. The Securities Act imposes no substantive regulation on the kind or
quality of securities traded on the exchanges. ERISA likewise does not contain any
regulation of the kind or quality of benefits.
An employee welfare benefit plan is defined ns "any plan, fund, or program which was
heretofore or is hereafter established or maintained by an employer orby an empI_oKee
organization, or by hoth, to the extent that such plan, fund, or program was established
or maintained for the purpose of providing for its participants or their beneficiaries,
through the gurch.ase_ of insurance or otherwise, medical, sur%lcal, or hospital care or
benefits, or benefits in the event of sickness, accident, disability, death or unemploy-
ment. or vacation benefits, apprenticeship, or other trainin Fyro%rams, or day care
%?86%{?) scholarship funds, or prepaid legal services . . * ERJSA 53(1). 29 U.S.C.
E.g.. Hewlett Packard Co. v. Barnes. 425 F. Supp. 1294}£N .D. Ca).. \7n).affd. 527 F.2d
502 (9th Cir., 1978)— preempting the California Knox-Keene Health Care Service Plan
Act which directly regulated the terms of emploxee benefit plans: standard il Co. v.
Agsalud. 442 F. Supp. 695 %N.D. Calif. 1977), affd. 633 F.2d. 760 (9th Cir., 1960), affd.
50 U.S.L.W. 3212 (6 October 1981)— preempting the Hawaii Comprehensive Health
Care Act requiring employers to provide employees with a prepaid health care plan. See
also Sr. Paul Electrical Workers Welfare Fund V. Markham, 490 F. Supp. 931 (D.C.
Minn., 1930]. The statutes in these cases did not mandate the terms ofinsurance policies.
Rather employers were required to provide enumerated benefits whether through the
insurance mechanism or self-insured employee benefits. ,
See cases cited at note 10 supra. The wadsworth Court recognized the anomaly of
preemptmg direct requlation of employers and benefit plans while permitting the state to
mandate the terms of insurance policies purchased by employers or benefit Elans, The
gggrllz%%ncltu%ed thal this was a policy issue best addréssed by Congress. 566 F.2d at 78.
2d at 70.
"Note. ERISA Preemption and Indirect Regulation of Emplogee Welfare Plans Through
State Insurance Laws." Columbia Law Review. 78 (1978): 1536; Okin, “ Preemption of
State Insurance Regulation by ERISA," Forum 13 (1978): 652-679.

CR e



406

Journal of Health Politics, Policy and Law

26. Lodge 76. International Assoc, of Machinists and Aerospace Workers v. Wisconsin

21.

28.
29.

30.

31,
33.

Employment Relations Comm.. 427 U.S. 132 (1976).
Terminal Railroad Association ofSt. Louis v. Brolherhttod of Railroad Trainmen. 311

U.S. I 6(1942).

Motor CozE\ch E)r_nployee v. Lockridge. 403 U.S. 274, 289 (1971). '
This is so even if one part of a stale's protective Ie%lslatlon ‘0ight become "the subject
ofademand" so affecting interstate commerce that federal agencies would have to be
invoked to deal with it. Ter.uinal Railroad Association of St. Louis v. Brotherhood of
Railroad Trainmen. 318 U.S. 1.7 (1942)

Massachusetts Electric Company V. Massachusetts Commission Against Discrimina-
tion. 375 Mass 160, 375 N.E. 2d 1192 (1978)— upholding a regulation requmng em-

Ployers to Provide benefits for pregnancy-related djsabilities. The court recognize that
hese benefits were a mandatory subject of collective bargammg, but nevertheless con-
cluded that the regulation was a peripheral concern of the NLRA

Farmer v. United Brotherhood of Carpenters, 430 U.S. 290 (1977j.

. Local 2d. International Brotherhood of Teamsters v. Oliver, 358 U.S. 283 (1958).

See note 10 supra.
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Dispelling Myths
About Mental Health Benefits

The case
coverage

nsurance coverage for menial health
care always has lagged behind that
of coverage for oiher medical care,
and today, private insurance cov- H
erage for psychiatric illness is only
half} as available as coverage for
othe] medical problems.
The American Psychiatric Association, in 1983, sur-
veyed health insurance benefits provided by a cross section
of major private sector employers. The 300 plans in the
study sample covered 33 million workers and dependents
employed in such corporations as IBM, General Motors

and Exxon plus numerous mid-sized and smaller companies..

The survey showed all of the plans provided some level
of inpatient coverage for mental illness, but only 49
percent of the insured were protected for mental illness
expenses on the same basis as any other illness. The
remaining 51 percent of insured individuals were covered
at a reduced level. Ninety-eight percent of the plans had
some coverage for outpatient expenses for mental illness
treatment. But, again, only 10 percent of the plans provided
these benefits on the same basis as outpatient coverage
for other medical conditions.1

An earlier study of 455 major insurance programs,
conducted in 1980 by Hewitt Associates, a benefits con-
sulting firm, also found equal outpatient coverage for
mental disorders in only 10 percent of the plans.

This discrimination is bad for patients, for business,
for mental health providers and, ultimately, for the com-
munity and taxpayers. Unequal coverage of psychiatric
treatment has evolved primarily because of several prevalent
myths about mental health benefits and care.. In business’
role as a formulator of health care policy, accurate in-

Soen S Sarfstein is deputy medical direct;.- and Sam

_ 1 is director of the Office of Eoconamic Affairs
with the Arerican Psychiatric Association. Grace-Merie
Arr«a is former executive director of the Weshington
Psychiatric Society and a professional journalist.
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iIs made that mental
Is cost-effective and controllable.

rrrrr

health

formation is essential to assure that em-

ployers make wise economic decisions

about health care coverage for employees

© o while providing for quality health care.

The 1960s and 1970s were decades

of tremendous growth for mental health

services, fueled by ever expanding public and private

third party financial resources. From 1955 to 1977, the

number of patients treated in inpatient and outpatient

mental health facilities almost quadrupled, from 1.7 million
to 6.4 million.

There also was a major shift in the type of care
delivered, with inpatient care declining sharply while out-
patient care increased tenfold, primarily because of federal
funding of community mental health centers.

The emergence of an accessible mental health treatment
system in the U.S. depended upon joint private and public
financing. Through these investments, the private and the
public sectors have demonstrated over the last two decades
the importance of mental health care. But concerns over
the costs of this care have arisen in tandem with alarm
over the nation's soaring total health care bill. As a result,
a last in-first out policy is being adopted by health insurers
with regard to psychiatric coverage, whose growth tra-
ditionally has lagged behind that of other medical coverage.

Urtiricii.ig P.envTl!..

Today, psychiatrists have approximately tuice the
number of patients with no health insurance as other
physicians, and those patients with insurance have greater
limits on their psychiatric benefits ti:an for medical care.
Mental health coverage has been cua:iled in a number
of plans, including those under the Federal Employees
Health Benefits Program (FEHBP). Some carriers, be-
ginning in 198!. m.- «-ed strict limitations on the amo..rt
Of mental health care federal employees and their de-
pendents may receive under the plans. The Blue Cross-
Blue Shield federal employees plan, for example, in 19S2
imposed a 50-visit limit on outpatient mental health treat-

rAGE *
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e .V .n. a»"ev.i> limit on inpatient carc annuallx, whereas
;i u- pyM triV.ment wj' limned ‘ly hv medical necessity.
D.-.adi’s of victual c\f*crii* ¢ and research hal\r
cn. however. ’ha: niciiul and physical illness cannot
cparated withmi: impvlinr effective treatment. Psy-
ch.—trie problems often are presented as physical complaints
while somatic diseases initiJly may be expe.ienced as
emotional symptoms. Restrictions on mental care coverage
cannot present individuals from obtaining some kind of
care. allh-uyh that care may not be the most appropriate
for their illness. There is good evidence that attempting
to establish a false dichotomy between mental and physical
illness leads to a false economy in insurance coverage.

"Restrictions on mental care coverage
cannot prevent individuals from

obtaining some kind of care, although

that care may not be the most

appropriate for their illness. There is

good evidence that attempting to

establish a false dichotomy between

mental and physical illness leads to

false economy ininsurance coverage
B1 1gss

For example, an executive under great stress may
experience headaches, abdominal pain, fatigue and depres-
sion. Unless accessible psychiatric diagnosis and care are
available, this executive might have to undergo costly
medical and diagnostic testing and specialty consultations.
It is cost-effective to treat this person with psychiatric
interventions.

In addition, because of the essentially cognitive nature
of psychiatry, especially as it involves psychotherapy,
because psychiatrists can treat only a limited number of
patients each day, and because fewer of their patients are
insured, psychiatrists’ earnings are near the bottom of the
income scale compared with other physicians. So while
psychiatrists contribute little to soaring health care costs,
insurance coverage for their patients, nonetheless, is often
the first to be cut.3

The Uncontrollable Costs Myth

Psychiatric care will not be reimbursed equally along
with other medical treatments, however, until some of
the myths considered unique to psychiatry are addressed.
There are four commonly held myths that may account
for discriminatory treatment of psychiatric coverage.

The first such myth is that costs of psychiatric trcatmem
are uncontrollable and unpredictable. Opponents of com-
prehensive psychiatric coverage suggest thal providing
benefits with no limits on the number of days for inpatient
treatment or the number of visits for outpatient care would
bankrupt an insurance carrier because of the influx of
new patients who would seek these services. Actual ex-

PAGE. 8

perience shows ihcw concern' to b; invalid

Data from the Biue Cro" Bluc Shield lederj! employee
health plan, for example, which had no artificial limits
on mental health coverage from 196“ 10 1981, asdc fiom
the same deductibles and copayments for gcn.-r.ii medical
care, indicate that menial health costs arc stable over
lime. After an initial jump in costs immediately following
the introduction of broader psychiatric benefits between
1967 and 1969. mental health care accounted for 7.2
percent to 7.7 percent of the total benefits paid from 1970
to 19S1.

In 1971. the Rand Corporation began a health insurance
study that enrolled 7.500 persons at six sites across the
country in 14 different insurance plans having patient
copayments ranging up to 95 percent, with a maximum
dollar expenditure of S1.000 per family. The Rand study
found that expenditures for mental health care constituted
only about 5 percent of the total health care costs for all
insurance plan er.rollees.

It was further determined that when insurance pays
more of the bill and the patient less, people use extra
psychiatric care at about the same rate as they use extra
care from other medical specialists. The researchers found
that between 7.1 and 9.6 percent of the population studied
used mental benefits; this calculation embraces visits to
general practitioners and internists whenever a psychotropic
medication or a mental health reason was involved in the
visit. Only a small percentage of the individuals (0.4)
saw clinicians more than 40 times a year. The Rand study
underscores the stability over time of costs for mental
health care under insurance.*

Health economist John Krizay has done studies that
also suggest that costs level out over time or show a
plateau effect. In a 1982 study, for instance, he analyzed
the experiences of the two insurers participating j- the
FEHBP — Blue Cross-Blue Shield and Aetha — on a
siaie-by-r:te basis ard translated these data into per capita
utilization rates and costs in constant dollars. He noted
that in almost all states the total percentage of enrollees
who received psychiatric benefits under these plans was
around 1.5 percent of total enrollment, indicating that the
availability of insurance financing does not cause excessive
utilization.4

Many of the restrictions on insurance coverage for
psychiatric care appear to stem largely from concern about
the costs of long-term custodial care or intensive psy-
chotherapy. The standard treatment regimen for intensive
psychotherapies involves a minimum of three therapy
sessions a week. Experience with the FEHBP. which
placed no annual restrictions on the number of outpatient
visits »or more than a decade, has shown that the number
of persons receiving intensive psychotherapeutic treatment
ranged from 0.9 percent of all psychiatric outpatients
treated in 1971 to 1.1 percent in 1973. The cost for
treatment for this population during the same lime period
ranged from 8.7 percent to 10.3 percent of the total cost
of physicians’ treatment of mental disorders.3

The a.ailability of coverage limited only by medical
necessity for intensive psychotherapy during the early
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IV'Ps Jid not seem ip cause any appreciable increase in
ihe number of people using this form of ircaimeni. tl is
clear that in this sysiem, which offered a comprehensive
benefit — the full range of mental health services — that
the number of people utilizing intensive psychotherapy
remained consisiently low. This seems a self-stabilizing
factor mitigating against threats of exorbitant ovcrutilization
of the benefit.

Still, misconceptions about the excessive duration and
costs for all psychiatric care have prevailed, and unwar-
ranted discriminations against both inpatient and outpatient
psychiatric care in genera] have persisted. The growing
body of data and coverage experience suggests that these
concerns and resultant discriminations need lo be reviewed.
A look at the larger picture of utilization of mental health
benefits in comparison to use of other medical services
indicates, too, that even with unlimited access to psychiatric
carc, use is predictable and the portion of the total health
dollar consumed is modest.

The “Moral Hazard” Myth

A.tother myth is that mental health care costs are
unstable because of the “moral hazard" which is especially
applicable to psychiatric coverage. “Moral hazard” de-
scribes the case in which the services demanded for
treatment of an illness depend, in pan, on the price of
these services. Since insurance lowers the price to con-
sumers, more services may be used than if the consumer
were required to pay the entire medical bill.

Arguments for restricting mental health benefits focus
on the assumption that libera] coverage encourages un-
necessary and excessive use. Supporters of this view cite
data such as this: Among outpatient users of mental health
care in the federal employees Blue Cross-Blue Shield
plan, 9 percent accounted for 45 percent of the total cost.
Likewise, in the Michigan Blue Cross plans, the highest
utilization group of persons, consisting of 10 percent of
the users with mental disorders, accounted for over 60
percent of the charges.

But that someone with insurance may be more likely
to initiate medical care, and once under carc. be likelier
to opt for more extensive treatment is not a phenomenon
exclusively found in the mental health area. General medical
literature also has documented the fact that insurance
encourages utilization of physician services. The 1981
Rand study, for example, reported that 1 percent of
utilizers of medical care in the 7.500 sample accounted
for 28 percent of the total expenditures.

Another study, "Insurance Effects on Employer Group
Dental Expenditures,” published in the June 1984 issue
of Medical Chr(; further illustrates this point. The study
found consumers spend more on dental care when they
have dental insurance, and 81 million Americans have
this type of coverage. Specifically, th. study’s findings
indicate that total outlays for covered dental service are
36 percent higher for employees whose group insurance
requires no cost sharing than for workers whose croup
insurance covers only 80 percent of the costs of basic
dental services.

Ot"TUHER I>m

There is no cstjbli-hed consensus about the extent of
the impact of insurance on use of psychiatric services.
Nonetheless, it is unwarranted lo assume that this is a
phenomenon unique to mental health carc and, therefore,
that specific benefit limitations to control for moral hazard
are justified. The distribution of higher users of menial
health benefits seems, if anything, to be less extreme.

According to a National Center for Health Statistics
survey of ambulatory care conducted between May 1973
and April 1974, less than 20 percent of all physician
visits are for problems considered “serious" or “very
serious” by physicians. Nonetheless, 61 percent of all
visits concerned problems for which the same patient had
been seen by the same physician before, and, in roughly
the same percentage of cases, the patient was instructed
to return for yet another visit.

The demand for medical services, in other words,
has little to do with “seriousness” in terms of clinical
judgment. Relief from discomfort or anxiety is the most
common motive for seeking ‘'.edical advice. Thus il is
both impossible to design a health insurance program
around a concept of "seriousness,” and illogical to apply
a "seriousness" doctrine to covera ge of psychiatric services
alone. In that same vein, it is inappropriate for carriers
to provide open-ended coverage for variousmonpsychiatric
conditions while restricting coverage for mental disorders.
Yet, a recent study by Roche Products, Inc. showed more
than 90 percent of psychiatrists stated they seldom or
never see patients who primarily are seeking self-
improvement.*

KZT. ijmgew g

"There, is no established consensus
about the extent of the impact of

insurance on the use of psychiatric.

services. Nonetheless, it is

unwarranted to assume that this is a

phenomenon unique to mentalhealth
care The distribution of higher

users of mental health benefits seems,

if anything, to be less extreme”

Lengthy inpatient care and intensive outpatient treat-
ments are important and valid approaches in psychiatric
care, just as open heart surgery is an important and valid
method of treatment for cardiac patients.

The Cnst-ElTectivencs.s Debate

A third myth is th3t mental health care is not cost-
effective. When benefits for menial health care are expanded
and the stigma associated with receiving treatment ;cr
mental conditions decreases, an initial increase in insurers'
costs attributable to psychiatric care is likely to occur.
However, with psychiatric problems no longer masked
under other diagnoses, and wi Il earlv detection and up-
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pr**pr;jtc ir.Mtment  thviv+ .onoitions. Il al-n is prob.ibic
thr such costs will be r.|T>ct partly by Tcou.cii expenditures
for carc of other illnesses.

Over the past few years in.re has emerged a b\i>
of evidence that spending for r choihcrapy proda.es
savings elsewhere through increased employee produciivity,
reduced absenteeism and lower costs for other mtdical
care. There is wide and growing acceptance in private
industry that it is worthw hile to invest in providing mental
health services to employees as corporations can recoup
some of the costs of this coverage in other areas.

Increasing medical care expenditures has made evi-
dence of cost-effectivcness essential. In psychiatric treat-
ment, however, results arc not as quantifiable as in other
medical disciplines. What is the dollar value of relief
from incapacitating depression or anxiety, for instance?
How can one measure the benefits to a child who is no
longer beaten by an alcoholic father or calculate the
advantages of a patient’s increased capacity for intimate
relationships?

Yet some notable studies have been done which doc-
ument the ccst-effectiveness of psychiatric care in quan-
tifiable terms. Among these was an extensive, three-part
study reported in 1980 which found that the use of
community based programs for the chronically disabled
psychiatric patients greatly reduced the need for hospi-
talization, lengthened community tenure and enhanced
community adjustment. A rigorous cost-benefit analysis
determined that benefits outweighed t "ssu. by about $400
per individual.7

".. .As companies look for areas to

trim costs, psychiatric benefits often
are the first to go, further eroding the

real insurance provisions of their
coverage. This is especially true
where psychiatric benefits for
catastrophic illness are eliminated
to provide for more predictable
routine dental care, for example

A 1980 study looked at the issue of costs and benefits
from a broad societal perspective. The focus was on the
impac! of the psychoactive medication lithium on the costs
generated by manic depressive psychoses. Their conserv-
ative estimate of the 10-vear savings was $4.2 billion,
that is, 52.9 billion in unexpended treatment costs plus

.3 billion in productivity gains.1

Further, a 1983 study involving the Blue Cross-Blue
Shield federal employees health plan showed a group of
patients who began outpatient psychotherapy following
diagnosis of chronic medical disease used 56 percent fewer
medical services during the third year after diagnosis than
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These Mudics clearly show that treatment for mental
illness is r'»<i.cffcci: -c end can b: measured cbrectly in
terms of >ev:;gs iti>n. nonuliliza'ion of other medical
services.

28%
General
Medical

Conditions

12%
Mental
lliness
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The Accountability Issue

A final myth is that psychiatric treatment is not
accountable to insurance carriers. Utilization review in
the form of peer review has become the cornerstone of
organized psychiatry’s accountability to payers and con-
sumers. The goal of utilization review is to monitor the
necessity and appropriateness of care, while peer review
is intended to improve the quality of care. Psychiatric
peer review is carried out by psychiatrists and it is
concerned with utilization review, quality review, contin-
uing education, advocacy with third party payers for
improved care and cost control.

Unfortunately, many insurance carriers have chosen
lo put strict limits on psychiatric care rather than implement
peer review procedures.

The American Psychiatric Association has developed
peer review services to give employers the option of
providing psychiatric care limited only by medical necessity,
thereby enhancing their opportunity to achieve savings
through cost avoidance in other areas of medical care.
The APA’s peer review program was established in the
early 1970s and expanded in 1976 at the behest of the
Civilian Health and Medical Program of the Uniform-.d
Services (CHAMFUS). the health insurance program for
military families. Panels of psychiatrists are organized in
each of the APA’s district branches or chapters.

More than 400 psychiatrists nationwide now review
mental health benefits claims for a total of 24 national
and local insurers. Three psychiatrists review each case,
basing their evaluations on guidelines in the Menual of
Psychiatric Peer Review, which is regularly revised by
the APA. In 1982, the APA conducted 5,000 reviews for
CHAMPUS and 965 reviews for other third party payers.

The reported cost savings resulting from use of the
APA program are impressive. Aetna Life and Casualty’s
peer review costs in 1981 were about $20,000, and its

nrmRFP
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«dir...uwcrc Sl.4 mlliun. Mutual of Om;iha
IrKjrin.-s Company estimated a savings of about S300.000
during its first year of participation in the program.
CHAMPLS reports thal peer review has led to “outright
savings" of S5 million a year since il began participating
three >ears ago. In addition, savings in costs of medical
care avoided as a result of peer review may be three to
four times greater than the direct savings. Peer review
has been effective in assuring that necessary and appropriate
care is delivered.

The APA program is recognized by many third party
payers as a responsible effort by the psychiatric community
to deal with significant issues of accountability. Mental
health benefits require special attention by claims reviewers
because of the essentia] task of protecting patient confi-
dentiality in order for the treatment process to work. The
APA’s peer review program makes this service available
by utilizing careful, professional reviewers in a system
that assures accountability and confidentiality.

Business Leadership Needed

It has been predicted that 90 percent of health care
services in 1990 will be delivered through contract ar-
rangements between providers and third party payers and
their intermediaries. Already systems are evolving to change-
the economics of health care delivery. There is increased
cost sharing to heighten consumers’ awareness of cost,
and there is more competition between plans for premium
dollars. Diagnosis related groups (DRGs) are altering
dramatically medical services paid through Medicare and
are being adopted rapidly by numerous other all-payer
systems.

The extent to which business takes the lead in making
choices and helping the medical and other health professions
to set the course for health care delivery may well determine
the success or failure of the evolving systems to provide
quality care at reasonable prices to employers and em-
ployees. Some crucial issues must be addressed in this
process. One is that as more and more people are covered
by insurance the original definition of insurance is weak-
ening. Increasing limits on psychiatric coverage mean that
employees are less likely to be protected against the onset
of a catastrophic mental illness. Also, as companies look
for areas to trim costs, psychiatric benefits often are the
first to go, further eroding the real insurance provisions
of their coverage. This is especially true when psychiatric
benefits for catastrophic illness are eliminated to provide
for more predictable routine dental care, for example.

A second issue is that because of prevalent myths
about mental health benefits, access to private psychiatric
insurance coverage is limited and. consequently, more of
the burden for this care falls to the public sector, especially
state mental health programs. Only 12 percent of the
payment for treatment of mental illness comes from private
insurance dollars. compared with 28 percent of the payment
for treatment of general medical conditions. States pay
almost 50 percent of the cost of mental health care while
paying less than 15 percent of the cost of other medical
treatments.
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This shift in the financial burden of menul healtn
care to the public sector creates especially serious problems
for the mentally il) in times of budget cutbacks by all
levels of government. Patients receive less care and some-
times no care at all. The untreated sh”w up on the streets
as the homeless and in the jails and courts.

The public sector has a rcsponsiblity to care for the
28 million Americans who reported in a 1982 Robert
Wood Johnson Foundation survey that they had serious
trouble obtaining medical treatment. An estimated one
million of these people were refused treatment for financial
reasons and had no where else lo tum but to public
facilities. If these facilities are crowded with employees
and their dependents whose employers have eliminated
catastrophic psychiatric care from their health insurance
packages, then the poor and near-poor are left with no
place to go for mental health care.

It is imperative that business stand up to this challenge
to provide insurance coverage in its truest sense for its
employees to obtain private psychiatric treatment so that
the state can provide adequate care to those with no other
alternatives. * m

With accurate information to dispel myths about
whether psychiatric costs are controllable, the need for
psychiatric treatment, the cost-effecliveness of such care
and accountability to carriers, business should be prepared
to lead the revolution into the next century to assure
employees receive full, affordable and high quality health
care. m

Tre opinios in this article are those of the
authors and do naot refledt the dfficial position of the
Anerican Psychiatric Assodaion
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State Mandates for Mental Health
Insurance: W hat Is Their Cost?

Bette Runck

Reductions in public financing of
mental health services have forced
policy makers at all levels Ofgov-
ernment to turn their attention ro
private insurance plans. O f particu-
lar interest are state mandates re-
quiring minima] inpatient and out-
patient mental health benefits in
private health insurance policies.

Connecticut was the first state to
pass such a law, in 1971 (1). Since
then, ten other states have fol-
lowed suit, and several more are
considering similar mandatc-s. In-
surance companies, citing large
cost increases, have vigorously op-
posed such measures. Some even
refused- to offer the coverage until
court orders forced their compli-
ance.

Now a Boston economist has
demonstrated that such mandates
cost society little. Other evidence
suggests that the mandates may
provide indirect benefits to offset
their cost.

In a study comparing the experi-

" of sta»rs with and without

-:ates, .thomas G. McGuire
<) of Br,ion University found a
K) to 20 percent increase in the
use and cost of outpatient mental
health services as a result of the

Ms. Runck is a writer in the
science reports branch of the
National Institute of Mental
Health, Room 15-99, 5600 Fish-
ers Lane, Rockville, Maryland
20857. For further information
»bout these studies, write to
Thomas G. McGuire, Ph.D., De-
partment of Economics, Boston
University, Boston, Massachu-
setts 00215.

Hiepital and Community Psychiatry

mandates. McGuire’s findings con-
trast sharply with insurance com-
pany reports of the cost of cover-
age under the mandates. In Massa-
chusetts, Blue Cross and Blue
Shield reported that they paid out
14 times more for outpatient men-
tal health care in 1979 than they
did in 1975, before the state's
mandate went into effect—a 1,300
percent increase.

While not refuting the insurers’
claims of greater cost, McGuire
provides a different perspective on
them. Insurers consider only the
increased cost to them, but
McGuire looks at the cost to socie-
ty as a whole. The insurance com-
pany figures reflect the fact that,
with mental health benefits, insur-
ers pick up the tab that was once
paid by the public and users them-
selves.

Figuring the costs

Although legislated benefit pack-
ages differ from state to state, most
cover at least 30 days of inpatient
care in a private mental hospital, a
general hospital, or a state hospital
(1). Outpatient benefits in most
states have deductibles comparable
to those for other major medical
benefits, copayments no greater
than 50 percent, and a minimum
coverage of S500 worth of ex-
penses per year after deductibles
and copayments.

The argument over the cost of
mandates focuses on the provision
of outpatient benefits because
most private health insurance plans
already have at least limited inpa-
tient mental health coverage (2).
Before the McGuire study, the
only available data on the addition-
al cost of such benefits came from
insurers, but even that was sparse.
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. _In a recent article in thtJtumsl
If Health Rdlilia, Rdicy, and Law,
McGuire and John T. Montgom-
ery, an attorney formerly with the
Massachusetts Department of the
Attorney Gecneril, argue that it is
misleading to focus on the cost to
insurers when evaluating the cost
of a mandate (2). First, they point
out, the cost of outpatient care has
risen with or without ¢ mandate.
When looking at costs before and
after a mandate, it is difficult to
senarate out that inflationary
trend. Second, a mandate shifts
some out-of-pocket and state costs
to insurers. “Although these shifts
may be significant,” note McGuire
and Montgomery,.“they do not
represent net increases in costs
due to the mandates, only shifts in
the way these CO3ts are finally
paid." A further reason wny the
cost reported by one insurer may
be misleading is that it does not
account for the possibility that
contracts may have been shifted
from one insurer to another.

To arrive at what he believes to
be a truer cost of a mandate for
mental health benefits, McGuire
compared the rates of growth in
numbers of mental health practi-
tioners in states with and without
mandates. He assumed that if the
passage of a mandate leads to an
increase in the amount of psycho-
therapy consumed, then there
must be a corresponding increase
in the amount supplied. McGuire
further assumed that the flow of
services would be closely related
to the number of service provid-
ers.

He found that while the growth
in the number of psychiatrists was
about 7 percent higher in states
with mandates than in those with-
out, the corresponding figure for
psychologists was much higher—
32 percent. McGuire does not find
this difference surprising. In the
absence of mandates, psychiatrists’
services are more commonly cov-
ered in health insurance policies
than are psychologists’; under the
mandates, psychologists’ services
are typically covered.

After calculating the growth
rates Of mental health practition-
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er», McGuire factored our the pro-
portion of growth that could be
attributed to the mandates. The
use of the services of psychiatrists
in fee-for-service practice in-
creased by about 10 to 12 percent.
For psychologists identified as
health service providers, the in-
crease was 18 to 25percent. Forall
fee-for-service practice, the in-
crease was about 10 to 20 percent.
Translated into dollars, the in-
crease comes to $1 to 12 a person
in the general population.

The mandates’ advantages
Providing affordable mental health
care to alarge number of people is,
of course, the principal benefit of
the mandates. But why is it neces-
sary for the state to step in and
force people to buy such coverage?
McGuire and Montgomery pre-
sent four answers to that question.

First, they note that there is
widespread prejudice against treat-
ment for mental disorders, which
causes mental health benefits to be
undervalued. Second, states may
choose to use the mandate mecha-
nism to assure that most state resi-
dents have the ability to pay for at
least a minimum amount of mental
health care.

Third, and perhaps most impor-
tant, mandates do away with the
problem of so-called adverse selec-
tion. This term refers to the ten-
dency of high-risk policyholders to
choose insurance plans with cover-
age they are likely to use. As the
cost of those plans goes up, low-
risk policyholders often choose
other plans. Then the plan that
offered the coverage may drop it to
remain competitive.

"Adverse selection changes the
perspective on a mandate,” write
McGuire and Montgomery. "Far
from violating consumer sover-
eignty, the state may be taking
steps to implement it.” Neverthe-
less, they note, the effect of man-
dates is to distribute the cost of
mental health care to all policy-
holders, with good risks paying too
much and poor risks paying too
little. “This redistribution from the
’healthy’ to the ’sick’ cannot be
judged on efficiency grounds, but
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only on political grounds; it it a

redistribution that may not be ob-

jecdonable,” according to McGuire
. and Montgomery.

The intention of the mandates
may still be frustrated, however, if
they contribute to a trend toward
Urge firms offering their own in-
surance; employer self-insurance
plans are not subject to direct state
regulation.

Offset effects

“Offset effects” of mental health
care are the fourth argument
McGuire and Montgomery offer in
favor of mandates. The use of
mental health services may reduce
-the costs to society of health and
social services, police, and reduced
productivity.

McGuire and Montgomery cite
an analysis by Jones and Vischi (4),
who found evidence fjr offset ef-
fects in 24 of 25 studies of alcohol,
drug abuse, and mental health
treatment; in these 24, reductions
in medical use ranged from 5 to 80
percent.

As Jones and Vischi caution,
problems in the design of these
studies make the evidence tenu-
ous. However, McGuire and
Montgomery point out that legisla-
tors often cannot wait for impecca-
ble scientific proof but must act on
available evidence. The existence
of offset effects is intuitively sound
,and also supported by the evidence
at hand.

McGuire and Montgomery’s
analysis of the mandates, which
includes a discussion of unsuccess-
ful challenges to their legality, falls
short of definitive conclusions
about whether the mandates are
good social policy in the long run.
Their research does lead them to
conclude, however, that mandating
a minimum level of coverage for
mental health services in private
health insurance appears to be
"reasonable state policy."

Not the perfect solution

Steven Sharfstein, M.D. (3), depu-
ty medical director/assistant to the
medical director of the American
Psychiatric Association and a long-
time student of insurance trends,
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believes that although manda”j
offer important public health i&4
economic advantages, they hay*
their limitations. Most serious ts
that minimum levels of coverage
tend to become the maximum coyf
erage available—"“floors become
ceilings.”

Fifteen states have chosen to w-
courage mental health coveragt
without actually requiring it. They
havc passed laws mandating insur-
ance companies to at least offer
such coverage; the decision to buy
it is left up to policyholders or-
their group representatives. In
those states, actual purchase of
benefits has been low. According
to the Philadelphia firm of GLS
Associates, Inc., which did a study
of all the mandates for NIMH in
1979, there are several reasons for
this low number of purchases (1).
Among them are that mental
health benefits are expensive, deci-
sions axe often made by group
purchasers who opt for more pop-
ular benefits (such as dental care),
and insurers do not actively sell
this coverage.

Research such as McGuire’s may
help to change public perceptions
about the ultimate cost of buying
mental health coverage. "It is im-
portant to have creative econo-
mists like McGuire look at the
objective facts in controversial is-
sues such as the cost of psychiatric
care under insurance,” says Sharf-
stein. “We no longer have to rely
on the statements of the insurance
companies themselves."
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Paying for Mental Health Care
In the Private Sector

Employers are looking to cut costs through
benefit redesign and alternative providers.

enial health benefit, serv-

ice, and delivery issues A
M

have become increasingly

important to benefit man- H

N agefs of large corporations.

Although few employers

have developed a sophisticated data system that allows

them to fully comprehend the nuances of this field, many

have identified real concerns through increased sciutiny

of benefit payments. This new sensitivity to costs is

matched by heightened awareness of the need for benefit

redesign which also is responsive to the expanding emo-
tional support requirements of today’s workers.

The Washington Business Group on Health (WBGH).
in a recent survey, documented current corporate thinking
on the use of alternative providers and settings as a strategy
for containing costs and improving mental health care
delivery. The survey also looked at what limits are being
placed on menial health coverage and why.

There are a number of reasons why employers have
become concerned about mental health issues. The federal
government as overseer of Medicare has focused attention
on mental health benefits with its emphasis on financing
this care in a cost-effective fashion. Likewise, the Federal
Employees Health Benefit Program (FEHBP), in concen-
trating on use of psychiatric benefits, has alerted private
sector companies to economic ptoblems created by mental
health care coverage. States also have stirred attention
with limitations imposed on Medicaid and state employee
mental health benefits. Company benefit managers have
extended considerable time analyzing the value of providing
incentives for outpatient care, including mental health
treatment, in lieu of inpatient care. In examining ways
of reducing employer health costs, benefit managers also

R
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have become conscious of the merit of

promoting mental wellness. A cultural

change has occurred whereby employees
Co are not nearly as covert about their need

for and use of mental health services.

This trend, in tum, has prompted ex-
pansion of worksite mental health programs including
counseling, employee assistance programs (EAPs) and
stress reduction classes.

Lastly, as employers have become better watchdogs
of their benefit programs through the collection of utilization
and charge data, they realize that considerable resources
are being consumed by mental health episodes of care or
inattention to psychiatric problems. In analyzing annual
claims, benefit managers often discover that incidents of
inpatient psychiatric care represent several of their top
10 most costly benefit payments.

Surveying the Trend Setters

For all these reasons, employers have increased their
concern about the use of mental health services by em-
ployees. Through its survey, WBGH has tracked the
efforts of member companies which have changed or
contemplate revising their mental health benefits and in-
house services. The survey of 64 large, mostly Fortune
500 corporations, asked about their overall approach to
mental health coverage, including trends in services pro-
vided. benefits offered, changes implemented and costs
accrued for a beneficiary population of 19 million.

The survey results depict the moves made by the
employers who are trend setters in health care cost man-
agement and who. in the years ahead, are likely to be
emulated by thousands of other large and small companies.

Data collected on these companies’ general health
carc expenditures for 1982 and 1983 revealed that re-
spondents spent an average of 51,312 per capita in 1982
vs. 51,422 in 1983, reflecting an average per capita
increase of 12 percent. Fifty-seven percent of the companies
experienced an increase of between 10 and ”O percent.
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Companies that reported per capita cost increases of more

titan 15 percent do not necessarily differ from those which
have experienced smaller increases.

All (he companies sampled are major employers in
various types of industry including heavy manufacturing,
pharmaceuticals, insurance, automobile, energy, hotelj,
financial services, computers and retail operations. These
companies employ a variety of cost management strategies
that include efforts to moderate mental health costl. It is
clear from analysis of the survey data that the escalating
coses of health care are not typical of just one or a few
industries.

Wide Spectrum of Modifications

Companies selected for this survey have adopted an
interesting range of changes in mental health coverage
that reflects their efforts to cope with use of services.
Some of the changes represent nothing more than an effort
to stay even with cost of living and inflation factors. For
example, 19 percent of the companies, including Boeing
and Warner Lambert, increased either their annual or
lifetime dollar maximum for mental health benefits. Eight
percent of the corporations cut their lifetime maximum,
however, on the premise that their responsibility of pro-
viding for care of an employee or dependent who may
be chronically ill should only go so far. Twenty-one
percent of the companies have increased employee cost
sharing, requiring greater deductibles or coinsurance. But
6 percent of those surveyed reduced the cost sharing
burden on employees and, more importantly, 22 percent
of the companies enhanced their reimbursement for out-
patient mental health services.

Some of the more innovative changes reported included
the expansion of mental health benefits by 3 percent of
the companies to cover day treatment hospitals, the offering
of EAP services to employees who enrolled in a health
maintenance organization (HMO), the extension of coverage
by 3 percent of the companies for outpatient alcohol and
drug programs (like Proctor & Gamble and ALCOA),
and the use of flexible benefit programs to isolate employees
requiring more extensive mental health coverage.

Three percent of the compani' i resorted to a defined
compensation policy for outpatient care, setting an annual
dollar limit with no restriction on the charge per visit or
selection of provider. Five percent of the employers limited
the number of visits per year on an outpatient basis and
5 percent required preadmission certification before in-
patient psychiatric admission. Sixteen percent limited the
number of inpatient days covered. For example. 3 percent
of the employers set an inpatient limit of 120 days, 8
percent had a 60-day limit. 2 percent, a 45-day limit and
3 percent, a 30-day limit. One company. Chevron, altered
both the number of outpatient visits and the rate of
coinsurance at the same time. Now this company’s em-
ployees will receive an 80 percent copayment (up fr'in
5u percenti. but the limit on outpatient mental hcjltii c.re
visits annually has been reduceJ from 40 to 20.

Employers and other purchasers of health care are
exploring the use of alternative health care providers who

(KTOUIR 195t

may provide care more cost-elfcctivcl). This is especially
true in mental health because of the diversity and sheer
numbers of alternative providers. Corporations have begun
to directly reimburse a variety of mental health profes-
sionals. The majority of employers sampled have always
reimbursed psychiatrists and psychologists. Currently. 92
percent of employers reimburse for psychologists. In ad-
dition, 41 percent reimburse for social workers. Fur-
thermore, corporations have almost doubled (to 34 percent)
their use of psychiatric nurses since surveyed by WBGH
in 1982.

Corporations employ psychologists more often than
psychiatrists, although the tasks these providers perform
are comparable regardless of their training. Twenty percent
of the companies surveyed have full-time psychologists
and 10 percent employ psychologists as part-time
consultants.

"Many companies have begun to
restructure benefit plans to

incorporate alternatives to inpatient
psychiatric coverage. Despite this

trend, there is little available data
substantiate associated costsavin
Twenty percent of the survey

to
gs.

respondents. . .said they have begun
reimbursing for day treatment centers

and 14 percent are reimbursing for

night [hospitalization]

The WBGH survey also examined whether companies
use specific individuals as “gatekeepers" to steer employees
into appropriate mental health treatment settings. Twenty-
seven percent of the respondents reported having a staff
person responsible for identifying individuals in need of
mental health treatment, 39 percent had someone referring
patients to other providers. 25 percent had an employee
monitoring ongoing treatment, and 27 percent had an
individual overseeing psychiatric long-term disability cases.
In most cases, these various tasks are being perfo’med
by the same individual. Triage duties were shared by the
following: nurse, medical or counseling department staff
member, physician, psychiatrist. EAP coo:dinator. p ant
personnel director, benefit manager, administrator or psy-
chologist. In two cases, these functioro were filled by a
manager of disability services and a long-term disability
coordinator.

Many companies have begun to restructure benefit
pi ms to incorporate alternatives to inpatient psychiaftc
coverage. Despite this trend, there is littie available data
to substantiate associated cost savings. Twenty percent of
the survey respondents, such as Aetnj. -aid they have
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begun ictiiitnirting; I'm J»\ licaniicoi centers and 14 percent
arc reimbursing for nichi hospitals which allow patients
to work Jurinp regular employment hours A few companies
hj'c jNo added eMcnded care f.i.ilitics to their plans.

I . V.. , eered

Coverage for inpatient psychiatric carc remains, how-
ever. the most generous mental health benefit offered by
employers. There has been some benefit redesign in this
area, with 33 percent of companies reporting that »hey
have set a lifetime maximum on dollar outlays for psy-
chiatric inpatient carc. Of these companies. 29 percent
have set the level at S20.000 to $25,000. Otherwise, no
real trend m redesign of inpatient psychiatric coverage
has become apparent. No company yet has introduced a
maximum dollar limit per episode of care, and only 8
percent of the surveyed corporations imposes a maximum
daily reimbursement for inpatient care. None of the com-
panies with a daily cap has established dollar limits.
Instead, the employers stipulate reasonable and customary
or semiprivate room restrictions. One employer, The Con-
tinental Group, Inc., did introduce a limit for inpatient
days in excess of 60. committing to a reimbursement rate
of SI00 per day or 50 percent of the hospital charge,
whichever is less.

Seventy percent of the companies have stop-loss cov-
erage built into their plans. More than two-thirds of
employers with a stop-loss provision have a specific in-
patient psychiatric clause. The average recorded inpatient
psychiatric stop-loss was $1,590. But limits ranged from
$500 to $5,000.

bbgag B P n

"A number of medium and large sized

companies have developed EAPs.
The impetus for this movement has
been employer recognition of the
costs, absenteeism and loss of
productivity associated with
emotional problems, alcoholism,
drug abuse and mental illness____

Some employers are finding EAPs to

be a viable, cost-effective option."

Employers also relied on coinsurance as a cost man-
agement strategy to control inpatient psychiatric benefits
use. Fifty-five percent of the employers had an 80-20
cost sharing provision; one-fourth still had first dollar
coverage.

Outpatient coverage, as noted earlier, remains an area
of concern for employers. Respondents to the WBGH
survey have implemented some conventional limitations
to protect against induced demand. Although research has
yet to indicate the most appropriate benefit design for
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checking unnecessary outpatient use. the thicv most com-
monly employed strategics have been: placing a maximum
limit on annual payment per employee for outpatient
services; restricting the number of reimbursable outpatient
Gms per year; and imposing a dollar limit on reimburxe-
nuiu per visit Fifty-six percent of the companies surveyed
limit yearly reimbursement for outpatient mental health
services to between $1,500 and $2,000 per employee,
with the average limit being $1,723.

Eight percent of the companies rely on a separate
deductible for mental health services, but the bulk of the
respondents choose to offer coinsurance restraints. Thirty-
two percent of the employers pay less than 50 percent
coinsurance, another 51 percent pay exactly half of the
copayment, and 6 percent pay more than half of the
provider's charge. The remaining 11 percent have adopted
a graduated cost sharing strategy in which employee coin-
surance requirements increase with the number of outpatient
visits. For example, at Ford Motor Company the employee
pays 20 percent of the cost of the first five visits, on up
to 100 percent for more than 15 visits per year. One
company even has adopted a graduated copayment level
based on the diagnosis, an intervention many other com-
panies may view as too controversial to attempt, because
it inteijects benefits managers into medical practice de-
cisions. Only 21 percent of the employers have limited
the number of annual outpatient visits. Of this group,
five percent have set restrictions of 100 and 140 days
per year. 5 percent have constrained use to an average
of 23 days, and 11 percent selected either 50 or 52 days
as the maximum reimbursable limit.

Utilization Review Limited

Many of the companies surveyed have adopted uti-
lization review programs for general medical care, but
the provision of separate mental health care review is less
common. Thirty-seven percent of employers polled said
they cany out concurrent inpatient psychiatric review.
The firEt program of this kind among respondents was
established in 1982. Only 11 percent of the corporations,
including Armco, Goodyear and IBM, perform concurrent
review of outpatient mental health carc utilization. The
same number of employers, among them LTV and Digital,
reported implementing preadmission review as a gate-
keeping function for potential inpatient psychiatric episodes.

One example from the survey demonstrates how the
business community has collaborated with providers to
make needed mental health care available while maintaining
control over cosily, inappropriate use of resources. The
St. Louis Area Business Health Coalition has joined with
a local, federally sponsored peer review group and the
Eastern Missouri Psychiatric Society to create a concurrent
inpatient psychiatric review program which begins this
month. The program took 16 months to develop and relies
on certain established criteria in determining appropriateness
of care.

Reviews of care will be charted and the aggregate
data analyzed. The program will charge $2.50 per ad-
mission. A conservative estimate by the business coalition

OCTOBER 1984



BrsiNESS and Health

is thal the program will reduce inpatient psychiatric care
by 5.38 days per stay which could result in a S1.614
savings per admission. Despite the importance of this
effort, the lime spent developing this program underscores
the fact that sucft proposals cannot be drawn up and
implemented overnight.

Variations in EAPs
A number of medium and large sized companies have
developed EAPs. The impetus for this movement has been

reviewed. Psychologists make this judgment in over one-
fifth of the EAPj (22 percent). Licensed certified social
workers do the initial screening in almost a third (29
percent) of EAPs, while counselors screen EAP clients
in 18 percent of the programs. In the remaining companies,
the designation is made by some member of the medical
department, a registered nurse, or the EAP manager.
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"Employers...[also] pay for mental
health problems through.. .psychiatric
disabilities For 30 percent of the

employer recognition of the costs, absenteeism and loss
of productiviry associated with emotional problems, al-
coholism, drug abuse and mental illness. More recently,

corporations have realized that long-term psychotherapy
is not the only option for employees with mental health
problems. Some employers are finding EAPs to be a
viable, cost-effective option.

Seventy-three percent of the companies surveyed by
WBGH have EAPs, most of which were developed in
the last eight years. The majority of EAPs employ a
combination of health care professionals, and other types
of staff. There were no significant patterns to these com-
binations. The following table gives a breakdown of the
different professionals and paraprofessionals used in the
EAPs of the survey respondents.

Ptrcent of EAPs in
which professional/
paraprofessional is

Type of profeisiotul/paraprofessioiul represented.
Counselors 21%
Volunteers 2
Licensed Clinical Social Workers 26
Nurse 14
Master of Counseling 5
Psychologist 14
Pyschiatrist 7
Master of Soda! Work 4
Physician (other than Psychiatrist) 4
Lawyer 2
Management Representative 5
Others 20

Over the past several years, EAPs have broadened
their focus beyond their initial emphasis on alcohol and
drug abuse. A number of EAPs have ii.corporated assistance
in coping skills, family counseling and financial planning.
Of the EAPs surveyed, 68 percent have comprehensive
missions, while 30 percent are oriented solely around
alcohol and drug abuse intervention and treatment.

The majority (67 percent) of employers house EAPs
in their corporate medical departments, 24 percent pet
EAPs under their personnel departments, and the remaining
9 percent of employers have established independent EAPs
or put that responsibility under the health and safety
divisions.

Companies have dealt differently with the issue of
who on an EAP's staff should initially identify employees
to determine appropriateness of care. WBGH's analysis
shows that psychiatrists are rarely involved in making this
determination: they do so in on!*- 4 percent of the EAPs
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companies surveyed, psychiatric

disabilities comprised more than 11

percent of their caseload. These
employees frequently have severe

mental health problems which make it

difficult for them to work full-time.”

In establishing EAPs, employers make an investment
in their work force and assume new responsibility for
their employees’ mental health. But critical policy questions
have to be resolved prior to implementation: Which em-
ployees should be eligible? What types of problems should
be considered? Should EAP resources be limited to em-
ployees? Should they be broadened to include employees,
dependents and retirees? Fifty-two percent of the companies
surveyed offer their EAP services to their employees,
dependents and retirees; 32 percent of the companies
exclude retirees from EAPs, but make their programs
available to employees and dependents; and 16 percent
of employers make their EAP programs available only to
employees. Whete an EAP is restricted to employees, the
company clearly views its responsibility as limited to cases
where job performance is affected by mental health
problems.

Of the total number of persons seen by EAPs, the
majority (58 percent) were seen for screening and referral
only, while the remainder actually were treated by EAP
staff. The overwhelming majority (over 90 percent) of
cases were self-referred, while the remainder were referred
by supervisors or management, union representatives, fel-
low employees, or the medical department. Once an em-
ployee visited an EAP he or she most often was referred
to in-house staff. Alcohol treatment centers and drug abuse
programs were the other common referral sites.

Forty-one percent of the companies surveyed have a
stress management program. Sixty-five percent of these
employers house their stress management program within
the EAP and the remaining 35 percent have pm -
management under the corporate medical department, hca...”
and safety division, or employee services. Sixty-rwo percent
of respondents stated their EAPs also work with disabled
employees.



