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that its citizens must read certain books or must view 
certain fi lms. Cf . United States v. Roth, 237 F .2d 
796, 823 (CA2 1954) (Frank ,  J . ,  concurr ing ) .  How­
ever laudable its goal — and that is obviously a ques­
tion on which reasonable minds may dif fer — the State 
cannot proceed by means that violate the Constitution.
37 L .E d . 2d 446, 488-89 (footnote omitted).

Justice Brennan's dissent, simply stated, is the better view. Respondent 
urges upon this Court the recognition of the legislative r ight to invade the privacy 

and l iberty of the citizenry whenever a Gabriel Nahas can be found to warn of poten­

tial dangers not yet known. Ironical ly , even Nahas supports decriminalization. Men 

of common knowledge realize that the basis for the proscription of  the possession and 

use of marijuana springs from this same bush which bears the fruit of fear that the 

human mind can be corrupted by obscene materials. This Court should not say that 

although there is no conclusive proof  of a connection between the use of marijuana 
by adults and anti-social behavior , the legislature of Alaska could quite reasonably 

determine that such a connection does or might exist.

Respondent urges that the evidence supports the finding of compelling state 

interest. The purpor ted facts cited scarcely, if  at al i,  r ise to the threshold of jus ti ­

fying a regulatory scheme for the distribution of mari juana. The evidence and c re ­

dibil ity of witnesses and the rel iabi l i ty of their testimony has been explored in depth 

in petitioner's opening brief .  Respondent urges with respect to public safety that 
because there is no reliable test at present which can be used to prove cannabis 
intoxication that therefore blanket proscription is justi f ied. Assuming arguendo that
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marihuana does affect dr iv ing , the concept of overbroad legislation as being ju s ­
tified by such a failure of technology cannot give rise to or r ise to the stature of 

a compelling state interest anymore than an unprovable assumption which gives r ise 
to a provisional hypothesis can. When respondent says that decriminalization and 

private possession for personal use amounts to legalization of its use by d r ivers  

and that the level of automobile accidents wil l  therefore be increased (respondent's 
b r ie f  p. 24) he is appealing to passion and prejudice. He states:

Respondent urges this Court , likewise, 
to declare that the people of Alaska are not 
constitutionally required to welcome into 
their midst yet another mind altering chemical.
(Respondent's brie f  p . 25) .

The true issue is whether society can Constitutionally make persons who may be

popular ly unwelcome in its midst, criminals .absent a compelling state interest to

do s o .

Respondent speaks of the United States Supreme Court's opinion in Roe v. 

Wade , 410 U .S .  at 154, 35 L .Ed. 2d at 177-78 as showing the exercise of a balancing 

process since the Court found there is a point in pregnancy where the state interest 

becomes sufficiently compelling to sustain the regulation of the factors governing 
the abortion decision. Paranthetical ly it should be noted that the Supreme Court used 
the word "regulation" not "criminal ization." Respondent urges that a similar process 

be applied to the r ight to ingest substances and it wi l l be seen, he states, that the 
state wil l then have the power to forbid the ingestion of harmful or potential ly harm-
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ful substances , (Respondent's brief p p . 33-34). Applying the actuality of Roe

v. Wade to respondent's theory, it would appear that by his own argument the p re ­

sent legislative proscription of al l possession and use of marijuana is constitutionally 

overbroad assuming, arguendo, that at some point acute and chronic marijuana 

use could give r ise to a compelling state interest to regulate.

A compelling state interest is direct ly analogous to the clear and present 

danger test of the First Amendment. Speech was f i rst in the order of prior it ies to 
the Founding Fathers and relates wel l  to a revolutionary government. Mr. Justice 
B rande is , in his now famous »'Q.lmstcad dissent, f irst recognized the importance of 
the privacy doctrine in this century.

The protection guaranteed by the Amendments 
is much broader in scope. The makers cf our Con­
stitution undertook to secure conditions favorable 
to the pursuit of happiness. They recognized the 
significance of man's spir itual nature, of his fee l­
ings and of his intel lect. They knew that only a 
part of the pain, pleasure and satisfactions of life 
are to be found in material things. They sought to 
protect Americans in their bel iefs, their thoughts, 
their emotions and their sensations. They conferred , 
as against the government, the r ight to be let alone— 
the most comprehensive of r ights and the r ight most 
valued by civi lized men. Olmstead v .  United States,
277 U .S .  438 (1928), 72 L .Ed .  944.

At this time in our history privacy is the most important constitutional guarantee and

has in fact even surpassed the Firs t  Amendment. Mr. Justice Holmes' dissent in

Abrams v. United States. 250 U . r 616, 63 L .Ed .  1173 ( I 919 ) at p. 630 lays the p roper

spiri t and significance *  ̂ . .ed to the competing interests of society and privacy .
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Persecution fo r .ie expression of opinions seems 
to me perfect ly logical .  If you have no doubt of your 
premises or your power and want a certain resu lt  
with al l  your heart you natural ly express your wishes 
in law and sweep away al l opposition. To al low oppo­
sition by speech seems to indicate that you think the 
speech impotent, as when a may says that he has 
squared the circ le,  or  that you do not care whole­
heartedly for the resu l t ,  or that you doubt either your 
power or your premises. But whe men have real ized 
that time has upset many fighting faiths, they may come 
to believe even more than they believe the very founda­
tions of their own conduct that the ultimate good de­
sired is better reached by free trade in ideas, — that 
the best test of truth is the power of the thought to get 
itself accepted in the competition of the market; and that 
truth is the only ground upon which their wishes safe­
ly can be carr ied out. That, at any rate, is the theory 
of our Constitution. It is an experiment, as al l  l i fe is 
is an experiment. Every year ,  i f  not every day, we 
have to wager our salvation upon some prophecy based 
upon imperfect knowledge. While that experiment is 
part of our system I think that we should be eterna l ’ /  
vigilant against attempts to check the expression of opin­
ions that we loathe and believe to be fraught with death, 
unless they so imminently threaten immediate interference 
with the lawful and pressing purposes of the law that an 
immediate check is required lo save the country. I 
whol ly disagree with the argument of the government 
that the 1st Amendment left the common law as to sedi­
tious l ibel in force. History seems to me against the no­
tion. I had conceived that the United States through many 
years had shown its repentance for the Sedition Act of 
July 14, 1798 (1 Stat. at L .596 , chap. 74 ) ,  by repaying 
fines that it imposed. Only the emergency that makes it 
immediately dangerous to leave the correction of evi l  
counsels to time warrants making any exception to the 
sweeping command, "Congress shal l  make no law abr idg­
ing the freedom of speech .11 Of course I am speaking only 
of expression of opinion and exhortations, which were al l 
that were uttered here; but I regret that I cannot put into 
more impressive words my bel ief that in their conviction 
upon this indictment the defendants were deprived of their 
r ights under the Constitution of the United States.



We must be eternal ly vigilant against attempts to invade privacy unless what is

occurring in private emmincntly threatens immediate interference with the lawful 
and pressing purposes of the law so that an immediate check is requi red to save 
society.

Mr. Justice Douglas in del ivering the opinion of the Court in Terminiel lo
v . Chicago, 337 U .S .  1, 93 L .Ed. 1131, 1134 (1949) stated:

That is why freedom of speech, though not abso­
lute, Chaplinsky v. New Hampshire, s up r a , (315 
U .S .  pp. 571, 572, 86 L .E d . 1034, 1035, 62 S .C t .  766 ) , 
is nevertheless protected against censorship o r  punish­
ment unless shown l ike ly  to produce a clear and present 
danger of a serious substantive evi l  that r ises far 
above public inconvenience, annoyance, or unrest.
See Bridges v . Cal i fornia , 314 U .S .  252, 262, 86 

L .Ed .  192, 202, 62 S .C t .  190, 159 A . L . R .  1346; Craig 
v. Harney ,  331 U .S .  367, 373, 91 L .Ed .  1546, 1550,
67 S .C t .  1249. There is no room under our Constitu­
tion fo r  a more restr ict ive view. For  the alternative 
would lead to standardisation of ideas either by legis ­
latures, courts, or dominant political or community 
g roups .

The same rationale applies to privacy as wel l  as speech. Our Constitution now dic­

tates that unless a part icular activity is shown to produce a clear and present danger 

of a serious and substantive evi l ,  there is no justification for a state invasion of 

this privacy par t icu la r ly , and specifical ly here, through the criminal law processes. 
The prohibition against restrict ion and regulation upon free speech is the same vital 
spiri t of freedom which shall  now give life to our Alaska Constitutional mandate of 
privacy when legislative actions which threaten privacy are held to the test.



III . PETITIONER HAS BEEN DENIED EQUAL PROTECTION
In response to petitioner's irrat ional classification arguments respon-

r  dent cites United States v . Maiden, 355 F .Supp . 743 (1973). Petitioner urges that
*

the reasoning of this case not be fol lowed. In Maiden, the Court stated:
* In setting penalties, Congress is not limited 

to an assessment of harm. Even i f barbituates 
and amphetamines pose greater health hazards 
than mari juana, Congress is entitled to conclude 
that the pervasiveness of mari juana distribution 
justifies an equivalent maximum penalty or  that 
such penal purposes as general deterrence wil l  
be appropriately served by such a penalty. . . .
Congress can rational ly conclude that interstate 
traffic in such a drug should be prohibited by 
a maximum five-year penalty. Id. 747-48.

The rational basis test is inappropriate v/hen determining criminal classif ica­

tions of substances which can be used in private.  A substance to be so classified 

must also pass the compelling state interest hurd le . Respondent states that we are 

not here dealing with an inherent ly suspect classification such as race or national 

origin (respondent's brie f p. 41). In real i ty we are dealing with an inherent ly sus- 

peci classification as it provides for the exercise of the police power into citizens' 
protected p rivacy and l iberty . As such any classification within these parameters is 

susp- i_t absent compelling state interest.
In speaking of petitioner's unequal pfotection arguments Respondent urges 

cognizance by this Court that it would not be possible to muster the necessary votes 
in the legislature to pass a measure proscribing alcohol and tobacco, and that such
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a measure would probably be uner ceable i f passed. Such a phenomenon, which 
is probably true, speaks ot nee*-' r the strong recognition of the citizens' r ights to 

privacy and l iberty for it is equal ly tsue that it would probab ly not be pol it ical ly 

possible to muster the necessary votes to repeal AS 17.12.150 with respect to Canna­
bis Sativa L.

IV. CRUEL AND UNUSUAL PUNISHMENT

A. The state argues that since petitioner has not teen sentenced he cannot
5raise the issue of a cruel and unusual punishment. Such a narrow reading of 

this important provision of the Bi l l  of Rights is unsupported by the language or 

the known history of the constitutional provision (see Weems v. United States,

217 U .S .  349, 368-373 (1910)) , and is as inconsistent with the interpretive deci­
sions of the Supreme Court as it is with common sense.

The Court in Weems, supra ./as at least as much concerned with the statu­
tory scheme of penalties as with the sentence imposed. While examples can be mul­
tipl ied, a few convey the f lavor of the Court's constitutional concern:

These provisions (of the statutes) are attacked 
as infr inging that provision of the B i l l  of Rights 
. . . which forbids the infliction of cruel and unu­
sual punishment. It must be confessed that they 
(the provisions of the legislat ion) and the sentence 
in this case, excite wonder in minds accustomed to

5
Petitioner however does take heart from the state's position that probation is 

indicated since his "record is good" and the quantity possessed "smal l" .  (Respon­
dent's b r ie f  p . 50) .



a more considerate adaptation of the punishment to 
the degree of crime, (emphasis supplied)

We can now give graphic description of Weems' 
sentence and of the law under which it was im­
posed. Let us confine it to the minimum degree 
of the law, for it is with the law that we are most 
concerned.

Weems, .u p r a 217 U .S .  at 366.

The principle that statutes themselves, and not merely part icu lar  sentences 

imposed, can be repugnant to the cruel and unusual punishment clause of the Eighth 

Amendment was again forceful ly applied by the Supreme Court in Robinson v. Ca l i fo r ­

n ia , 370 U .S .  660 (1962).

Common sense would dictate that a statutory scheme of penalties must be 

challengable by themselves whether a defendant has been sentenced or not. It is 

not only the interest of the isolated criminal defendant, who may or may not on 

conviction be subjected to the maximum penalty al lowed, that the Eighth Amendment 

protects. Rather it is the interest of society, and that of each of its members — 

including potential defendants - -  in assuring some degree of proport ional i ty between 
the act and the consequences, which the Eighth Amendment secures.

It is true that any part icu lar  defendant may, after conviction, receive a 

sentence less than the maximum al lowed. But society's members are "presumed to 
know the law" Shevl in-Carpenter Co. v.  Minnesota, 218 U .S .  57 (1910), and the know­

ledge presumed by the law in citizens is not knowledge of the Court's discretion,

W eems, supra 217 U.S. at 365.



but knowledge of the maximum penalty, He is not charged with knowing, nor could 

he know, what judge wil l  ultimately determine the degree of punishment, within 

the statutory limits, to be imposed; he is not charged with knowing, nor could he 
know, the factors which might influence the sentencing judge. Because he has a 

good record and because the quantity possessed was small , Irwin Ravin could re ­

ceive probation. Because he has long hair or seems unrepentant or says inc wrong 
words he could receive one year in ja i l  and a thousand do l lar f ine. See Judge 

Marvin Franke l ,  Criminal Sentences: Law Without Order (1973). As the Supreme 
Court observed in Trop v . Du l le s , 356 U .S .  86, 102 (1958', -It is no answer to sug­

gest that al l the disastrous consequences of this fate may not be brought to bear . . . . 

The threat makes the punishment obnoxious."

It seems clear that petitioner's claim is proper ly  before the court and ripe for 

decision. That he must go be sentenced seems an absurd requirement for him to 

raise the issue that any sentence whatsoever for possession of marihuana violates 
the prohibition against cruel and unusual punishments.
B. The state argues "men are not hanged fo r stealing horses , but that horses
may not be stolen". Respondent's b r ie f ,  p. 54. Men, of course, are no longer hanged

for any reason; however, the state apparently over looks State v .  Chaney, 477 P . 2d

441 (Alaska 1970). "That horses may not be stolen" is not shorthand for

rehabi li tat ion of the of fender into a non-criminal 
member of society, isolation of the of fender from 
society to prevent criminal conduct during any 
period of confinement, deterrence of the of fender 
himsel f after his re lease from confinement or other
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penalogical treatment, as wel l  as deterrence of other 
members of the community who might possess ten­
dencies toward criminal conduct similar to that of 
the of fender, and community condemnation of the 
individual of fender, o r ,  in other words ,  reaf f i rma­
tion of societal norms for the purpose of maintaining 
respect for the norms themselves.

State v ■ Chaney , sup ra , at 444. Obviously , many more criter ia are to be considered 
than preventing horse theft. People are to be considered, the nature of the offense 

and the of fender. Indeed, appellee sets forth a good digest of recent sentencing 

opinions on page 53 of its brief .  For possession of marihuana the fact remains that 

rehabilitation is not accomplished because there is nothing to rehabilitate (the legis la­

ture was clear ly mistaken in giving the option of treatment in AS 17.12.020 since none 

does nor can exist for marihuana possession, see testimony of Heesch) . Considering 
the harmless , non-violent nature of marihuana possession, the possessor need not 

be removed f»-om society to make society feel safer ,  and the reaffirmation of societal 

norms, deterrence of harmless conduct is as relevant as penalogical cures for the 

common cold. Robinson v . Cali fornia, 370 U .S .  660, 667 (1962).

We thus reach the conclusion from objective sci­
entific evidence (as to the relative harmlessness of 
the offense of the possession and use of marihuana) 
and the legis lature's own punishment standards (with 
respect to offenses which are se l f -evident ly much more 
dangerous and threatening to human being) that the 
punishment prescribed for the possession of marihuana 
is extremely disproport ionate to the offense proscribed. 
From these objectively ascertainable standards the 
conclusion is inescapable that the statutory p ro ­
visions involved in this case violate the prohibition 
against cruel and unusual punishment contained in

R
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the Eighth Amendment to the Constitution of the 
United States.

United States v . Grady and Thorne , (D .C .S  . C . 1974) . The above deci­
sion was reversed , United States v. Thorne and G rady , (D .C .  App. 1974), 

the appellate court stating "any party assailing the constitutionality of a sta­

tute has the heavy burden of demonstrating that it has no rational basis. " 
id . ,  at 846. In Alaska the standard is compelling state interest and not rational
basis. Gray v. State,  P . 2d ___, (Opinion No. 1068, Alaska, August 12, 1974);
Breese Smith, 501 P . 2d 159 (Alaska 1972); see Bus_h v . Re id , 516 P . 2d 1215 
(Alaska 1973). The opinion of the District Court in Grady and Tho rne , sup ra , con­

sequently remains of great persuasive effect in Alaska.

Nor does this Court's decision in Green v. State, 390 P . 2d 433 (Alaska 

1964 man ’ .*.e any dif ferent determination. At issue there was the mandatory mini­

mum s’ :e imposed for two forms of homicide. The vitality of the decision was 

ur.u.-rcut by AS 12 .55.085(a ) al lowing probation no matter what mandatory minimum 

sentence was set by statute. See Fresneda v. State, 458 P. 2d 134, 136 (Alaska 1969). 

Whatever continued vitality Green has it cannot stand for appel lee's proposition 

that the Eighth Amendment of the United States Constitution after which our own 
Article I, Section 12 was patterned allows sentences systematical ly disproportionate 
to crimes. The Eighth Amendment requi res and "it is a precept of justice that 

punishment for crime should be graduated and proportioned to of fense". Weems 
v. United States, sup ra , 217 U .S .  367.

While Appellee may be correct that the criminal penalty for possession



and use of marihuana deters many from possession and using it, in fact there is 

no compel ling reason for such deterrence and the use o f  a criminal sanction creates 

a cruel ana unusual punishment for an activity that simply is not criminal .

CONCLUSION

Respondent concludes that the only reason for prohibiting the possession 
of a dangerous drug is to discourage its use, in the interest of the health and safety 
of the public, ( respondent's brie f  p.  54) . Tn a rational ,  f ree, and constitutional 

society discouragement of use is proper ly  accomplished by education, not through 
use of the criminal law as emphatical ly stated by the National Commission on Mari­

juana and Drug Abuse. Respondent states that a criminal statute which is never vio­

lated is in al l probabi l i ty unnecessary (respondent's br ie f  p. 56 ) .  S imilar ly , a c r i ­

minal statute which has no rational or compelling basis, is always violated and yet 

enforced (see appendix) is more than unnecessary as its existence is inimicable to

the continued existence of government founded upor} constitutional law.e d  u p x M j

  “ “ “ ‘“ W t

l l in Middleton 
Counsel for Petitioner and the 
American Civi l  Liberties Union
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P r o c e e d i n g s "  d a t e d  M a y  2, 1 9 7 3 ,  o f  107  
p a g e s .

H 5 M  C o u r t  R e p o r t i n g  " T r a n s c r i p t  o f  

P r o c e e d i n g s "  d a t e d  M a y  2, 1 9 7 3 ,  o f  108 
p a g e s .

H 5 M  C o u r t  R e p o r t i n g  " T r a n s c r i p t  o f  

P r o c e e d i n g s "  d a t e d  M a y  5, 1 9 7 3 ,  o f  28 
p a g e s .

S t a t e  o f  A l a s k a  " T r a n s c r i p t  o f  E v i d e n t i a r y  

H e a r i n g  a n d  M o t i o n  to D i s m i s s  ( E x c e r p t ) "  

d a t e d  M a y  3, 1 9 7 3 ,  o f  70 p a g e s .

II § M  C o u r t  R e p o r t i n g  T r a n s c r i p t ,  C r o s s -  

E x a m i n a t i o n  o f  J o e l  F o r t ,  o f  5*7 p a g e s .

H 5 M  C o u r t  R e p o r t i n g  t r a n s c r i p t ,  

t e s t i m o n y  o f  L e s t e r  G r i n s p o o n ,  o f  136 
p a g e s .

H  6 M  C o u r t  R e p o r t i n g  t r a n s c r i p t ,  
t e s t i m o n y  o f  S a n f o r d  F e i n g l a s s ,  o f  1 46  

p a g e s .

H 6 M  C o u r t  R e p o r t i n g  " T r a n s c r i p t  o f  

P r o c e e d i n g s "  d a t e d  M 3 y  5, 1 9 7 3 ,  o f  29 

p a g e s .
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R 5 R C o u r t  R e p o r t e r s  " T r a n s c r i p t  o f  
T e s t i m o n y  o f  D a v i d  P o w e l s o n ,  M . D . ,  b e f o r e  
t he  H o n .  D o r o t h y  T y n e r " ,  d a t e d  J u n e  21, 
1 9 7 3 .

H 5 M  C o u r t  R e p o r t i n g  " T r a n s c r i p t  o f  

P r o c e e d i n g ' -"' d a t e d  J u n e  22, 1 9 7 3 ,  o f  
94 p a g e s .

S t a t e  o f  A l a s k a  " T r a n s c r i p t  o f  P r o c e e d i n g s  

V o l .  I o f  I I I , "  d a t e d  J u n e  22, 1 9 7 3 - - P a g e s  
3 - 1 9 4  .

S t a t e  o f  A l a s k a  " T r a n s c r i p t  o f  P r o c e e d i n g s  
V o l .  II o f  I I I , "  d a t e d  J u n e  25, 1 9 7 3 - - P a g e s  

1 9 7 - 3 6 2 .

S t a t e  o f  A l a s k a  " T r a n s c r i p t  o f  P r o c e e d i n g s  

V o l .  Ill o f  I I I , "  d a t e d  J u n e  26 , 19 7 3 —  

P a g e s  3 6 5 - 4 2 9 .

H 5 M  C o u r t  R e p o r t i n g  " T r a n s c r i p t  o f  

P r o c e e d i n g s , "  i n c o r r e c t l y  d a t e d  M a y  25, 

1 9 7 3 ,  94 p a g e s .

DESCRIPTION



STATEMENT OF THE CASE

T h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  h a s

p r o h i b i t e d  t h e  p o s s e s s i o n  o f  t h e  p s y c h o a c t i v e  d r u g  c a n n a b i s

o r  m a r i j u a n a ,  i n c l u d i n g  i t s  p o s s e s s i o n  f o r  p r i v a t e ,  p e r s o n a l

u s e .  T h e  o f f e n s e  is a m i s d e m e a n o r ,  a n d  c a r r i e s  a c o m m o n

m i s d e m e a n o r  p e n a l t y :  a f i n e  o f  u p  to $ 1 , 0 0 0 ,  a j a i l  t e r m

o f  u p  to o n e  y e a r ,  o r  b o t h .  P u r s u a n t  to  t h i s  s t a t u t e ,

p e t i t i o n e r  I r w i n  R a v i n  h a s  b e e n  c h a r g e d .

B y  m e a n s  o f  a m o t i o n  t o d i s m i s s  b e f o r e  t r i a l ,

R a v i n  h a s  r a i s e d  t h e  i s s u e  o f  t h e  c o n s t i t u t i o n a l i t y  o f

A l a s k a ' s  m a r i j u a n a  s t a t u t e ,  c l a i m i n g  t h a t  t h e  p o s s e s s i o n

o f  m a r i j u a n a  f o r  p e r s o n a l  u s e  b y  a d u l t s  m a y  n o t  b e  p r o h i b i t e d .

E v i d e n t i a r y  h e a r i n g s  w e r e  c o n d u c t e d ,  a n d  a

v o l u m i n o u s  b o d y  o f  e x p e r t  t e s t i m o n y  w a s  i n t r o d u c e d  b y  b o t h  

1
p a r t i e s .  E v i d e n c e  w a s  p r e s e n t e d  o n  t h e  c h e m i c a l  n a t u r e  o f

A l t h o u g h  t h e  e v i d e n c e  p r e s e n t e d  to the c o u r t  b e l o w  w a s  u n u s u a l l y  

e x t e n s i v e  in s c o p e ,  it is n o t  c o r r e c t  to  s a y ,  a s  p e t i t i o n e r  

c l a i m s ,  t h a t  " T h e r e  a r e  n o  k n o w n  f a c t s  c o n c e r n i n g  m a r i j u a n a  

t h a t  w e r e  n o t  p r e s e n t e d  t o t h e  c o u r t  a n d  w h i c h  a r e  n o t  c o n t a i n e d  

in t h e  t r a n s c r i p t  a n d  r e c o r d .  N e w  r e s e a r c h  is c o n s t a n t l y  b e i n g  

d o n e  a n d  n e w  f a c t s ,  o r  p o s s i b l e  f a c t s ,  a r e  c o n s t a n t l y  c o m i n g  to 
l i g h t ;  E . g .  , " P o t  a n d  S e x u a l i t y , "  N e w s w e e k , A p r i l  29, 1 9 7 4 ' at 

57 ( e f f e c t s  o n  m a l e  h o r m o n e s ,  s p e r m  c o u n t ,  e t c . ) ,  c o m m e n t i n g  L p o n  

Kolodny*, et  a l , D e p r e s s i o n  o f  P l a s m a  T e s t o s t e r o n e  L e v e l s  A f t e r  

C h r o n i c  I n t e n s i v e  M a r i j u a n a  U s e , T h e  N e w  E n g l a n d  J o u r n a l  of  
M e d i c i n e ,  A p r i l  18 , 1 9 7 4  a t  872 .



m a r i j u a n a  a n d  i t s  p r i n c i p a l  p s y c h o a c t i v e  i n g r e d i e n t s ,

® • 2
D e l t a - 8  a n d  D e l t a - 9  t e t r a h y d r o c a n n a h i n o l , i t s  e f f e c t s  u p o n

t he  m i n d ,  u p o n  t h e  b o d y  a n d  u p o n  t h e  u s e r ' s  p e r f o r m a n c e  

as a m e m b e r  o f  s o c i e t y .  T h e  c u l t u r a l  a n d  s o c i a l  p a t t e r n s  

o f  t h e  u s e  o f  t h e  d r u g  b o t h  i n  A l a s k a  a n d  e l s e w h e r e  w e r e  

a l s o  e x p l o r e d .  E v i d e n c e  w a s  i n t r o d u c e d  t o  t h e  e f f e c t  t h a t  

v a r i o u s  g r o u p s ,  i n c l u d i n g  t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a ­

t i o n ,  h a d  r e c o m m e n d e d  t h a t  c r i m i n a l  p e n a l t i e s ,  at l e a s t  f or

3I p r i v a t e  u s e ,  b e  r e m o v e d .

T h e  e v i d e n c e  c o n c e r n i n g  m a r i j u a n a ' s  p o t e n t i a l  

f o r  s o c i a l  h a r m  is, to  s a y  t h e  l e a s t ,  in  c o n f l i c t .  As t he

“T h e  t w o  m o s t  a c t i v e  i n g r e d i e n t s  o f  c a n n a b i s  w e r e  r e f e r r e d  

to b y  m o s t  w i t n e s s e s  a c c o r d i n g  to t h e  n o m e n c l a t u r e  w h i c h  
d e n o m i n a t e s  t h e m  a s  D e l t a - 8  a n d  D e l t a - 9  t e t r a h y d r o c a n n a b i n o l .

O n e  d e f e n s e  w i t n e s s ,  t h e  p s y c h o a n a l y s t  L e s t e r  G r i n s p o o n  
(VI Tr . 5) u s e d  a d i f f e r e n t  s y s t e m  o f  n o m e n c l a t u r e  to r e f e r  

to t h e  s a m e  s u b s t a n c e s  (VI Tr. 9). S o m e  o f  t h e  o t h e r  c, a n a b i n o l s  

f o u n d  in t h e  m a r i j u a n a  p l a n t  m a y  be  a c t i v e ,  a n d  s o m e  ar e 

d e f i n i t e l y  i n a c t i v e ,  b u t  t h e s e  t w o  s u b s t a n c e s ,  s o  f a r  as is 
n o w  k n o w n ,  a r e  t h e  p r i n c i p a l  i n t o x i c a n t s .  I b i d . S e e  P a t o n ,  

S t a t e m e n t  B e f o r e  t h e  U n i t e d  S t a t e s  S e n a t e  I n t e r n a l  S e c u r i t y  
S u b c o m m i t t e e  at 1 ( M a y  16, 1 9 7 4 ) .

JT h e  M e d i c a l  A s s o c i a t i o n ' s  r e s o l u t i o n  w a s  a p p a r e n t l y  p a s s e d  

b y  o n e  v o t e  (II Tr.  19) a f t e r  a n  i n i t i a l  t i e ,  w h i c h  w a s  b r o k e n  

b y  d i s q u a l i f y i n g  o n e  " n o "  v o t e r  f o r  n o n p a y m e n t  o f  d u e s .  (X Tr. 

91). T h e  A s s o c i a t i o n  a l s o  p a s s e d ,  a l m o s t  u n a n i m o u s l y ,  a 

r e s o l u t i o n  d i s a p p r o v i n g  t h e  u s e  o f  m a r i j u a n a  (X Tr.  90).



d i s t r i c t  c o u r t  s t a t e d :

T h e  e v i d e n c e  p r e s e n t e d  at  t h e  h e a r i n g  

c l e a r l y  I n d i c a t e s  t h a t  t h e r e  e x i s t s  a 

r e a l  c o n t r o v e r s y  in  t h e  s c i e n t i f i c
c o m m u n i t y  r e g a r d i n g  t h e  e f f e c t s  o f  che

u s e  o f  m a r i j u a n a ,  i n c l u d i n g  m e n t a l ,  

p h y s i c a l  a n d  s o c i a l  c o n s e q u e n c e s .

O p i n i o n  o f  t h e  D i s t r i c t  C o u r t  a t 12. F o r  e x a m p l e ,  t h e

e x i s t e n c e  o f  a m a r i j u a n a - r e l a t e d  " a m o t i v a t i o n a l  s y n d r o m e "

w a s  d e n i e d  b y  d e f e n s e  w i t n e s s  J o e l  F o r t  ( IV Tr. 5 7 - 5 9 ) ;

Dr. G r i n s p o o n  s t a t e d  t h a t  it w a s  " c e r t a i n l y  a p o s s i b i l i t y "

a l t h o u g h  h e  a p p a r e n t l y  d o u b t e d  t h a t  t h e  e f f e c t  w a s  p e r m a n e n t

(VI T r.  3 8 ) ,  a n d  Dr. G a b r i e l  N a h a s  w a s  q u i t e  s u r e  t h a t  t he

s y n d r o m e  d i d  o c c u r ,  a n d ,  in h i s  o p i n i o n ,  w a s  c a u s e d  b y  p r o -

4
l o n g e d  h e a v y  u s e  o f  t h e  d r u g  (XI T r. 1 5 6 ) .  Dr . F o r t  a l s o

s t a t e d  c h a t  m a r i j u a n a  d o e s  n o t  c a u s e  a p h y s i c a l  t o l e r a n c e

to d e v e l o p  in t h e  u s e r  (IV  Tr. 3 8 ) ;  Dr. N a h a s  t e s t i f i e d  t h a t

it d i d  (XI Tr . 2 9 - 3 1 ) .  T h e  c o n t r o v e r s i a l  p h e n o m e n o n  o f

" r e v e r s e d  t o l e r a n c e "  h a s  b e e n  e x p l a i n e d  in  v a r i o u s  w a y s

(XI Tr. 5 3 - 5 4 ) ,  a n d  i ts  v e r y  e x i s t e n c e  h a s  a l s o  b e e n  c a l l e d

5
i n t o  q u e s t i o n  (XI Tr.  1 2 0 ) .  Dr. N a h a s  t e s t i f i e d  t h a t

O t h e r  a u t h o r i t i e s  h a v e  a g r e e d .  N. B e j e r o t ,  S t a t e m e n t  to t h e  

U n i t e d  S t a t e s  I n t e r n a l  Secur it' * S u b c o m m i t t e e  o n  t h e  P h y s i c a l , 

I ' s y c h o l o g i c a l  S e n a t e  a n d  S o c i a l  C o n s e q u e n c e s  o f  C a n n a b i s  U s e  

at* 3'.

T h e  w e i g h t  o f  e v i d e n c e  s e r m s  to b e  t h a t  s u c h  a p h e n o m e n o n

d o e s  e x i s t .  R e c e n t  r - %ai 

e x p l a n a t i o n  o f  it, to 
a c c u m u l a t i o n  o f  t h e  d 
s t a n t i a l l y  c o r r e c t .

S t a t e s  S e n a t e  I n t e r n a l

w o u l d  i n d i c a t e  t h a t  Dr. P o w e l s o n ' s  

e c t  t h a t  it is c a u s e d  b y  t h e  

h e  b o d y  ( I X  Tr.  2 9 ) ,  m a y  b e  s u b -  
'. S t a t e m e n t  B e f o r e  t h e  U n i t e d  

S u b c o m m i t t e e  a t  3 - 4  ( M a y  20, 1 9 7 4 ) .
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c a n n a b i s  h a s  b e e n  s h o w n  to b e r e l a t e d  to  c h r o m o s o n a l

b r e a k a g e  in m a n  (XI Tr. 1 Q 9 - 1 1 ) ;  Dr. F e i n g l a s s  t e s t i f i e d

t h a t  t h i s  a p p e a r e d  u n l i k e l y ,  a l t h o u g h  t h e r e  w e r e  a n u m b e r

6
o f  c o n f l i c t i n g  r e p o r t s  (VII Tr. 1 1 7 ) .  T h e r e  d o  e x i s t ,  

a p p a r e n t l y ,  a n i m a l  s t u d i e s  i n d i c a t i n g  t h a t  f e t a l  d a m a g e  m a y  

o c c u r .  W. P a t o n ,  S t a t e m e n t  B e f o r e  U n i t e d  S t a t e s  S e n a t e  

I n t e r n a l  S e c u r i t y  S u b c o m m i t t e e  a t  3 ( M a y  16, 1 9 7 4 ) .  ( F e t a l  

d e a t h  a n d  a b n o r m a l i t y  o b s e r v e d  in t h r e e  s p e c i e s  o f  a n i m a l s . )  

A l t h o u g h  d e f e n s e  w i t n e s s e s  t e s t i f i e d  t h a t  t h e r e  w a s  n o  t r u t h  

to t h e  t h e o r y  t h a t  t h e  u s e  o f  m a r i j u a n a  l e a d s  t o  t h e  u s e  o f  

o t h e r  d r u g s ,  i n c l u d i n g  n a r c o t i c s  (e . g .  IX Tr. 5 5 - 5 7 ) ,  t h e r e

T h e  a u t h o r  o f  o n e  o f  t h e s e  s t u d i e s ,  Dr. M o r t o n  A. S t e n c h e v e r ,  
h a s  s t a t e d :

In c o n c l u s i o n ,  w e  f e e l  o u r  d a t a  h a v e  

d e m o n s t r a t e d  t h a t  t h e r e  is a n  i n c r e a s e d  

c h r o m o s o n e  b r e a k a g e  r a t e  i n  u s e r s  o f  

m a r i j u a n a  a n d  t h a t  t h i s  a p p a r e n t l y  is 
n o t  r e l a t e d  t o  t h e  e x t e n t  o f  u s e  o f  t h e  

d r u g ,  as l i g h t  u s e r s  h a d  a b o u t  t h e  s a m e  

d a m a g e  r a t e  a s  d i d  h e a v y  u s e r s .  W e  h a v e  

n o t  d e m o n s t r a t e d  o n l y  b e t w e e n  m a r i j u a n a  

u s e  a n d  a n  i n c r e a s e  in f e t a l  d a m a g e  o r  

f e t a l  l o s s ,  i n  m u t a g e n e s i s  o r  in t h e  

i n c r e a s e d  i n c i d e n t s  o f  c a n c e r .  W e  h a v e  
d e m o n s t r a t e d  a n e e d  to i d e n t i f y  t h e  

a g e n t  in m a r i j u a n a  w h i c h  c a u s e s  c h r o m o s o n e  

d a m a g e  a n d  o u r  d a t a  w o u l d  s u g g e s t  t h a t  

f u r t h e r  s t u d i e s  in  b o t h  h u m a n s  a n d  a n i m a l s  

s h o u l d  b e  u n d e r t a k e n  to d e t e r m i n e  i f  i n d e e d  

t h i s  a g e n t  is c a p a b l e  o f  d a m a g i n g  f e t u s e s ,  

c a u s i n g  a n  i n c r e a s e d  m u t a t i o n  r a t e  a n d  

p o s s i b l y  b e i n g  r e l a t e d  to t h e  d e v e l o p m e n t  

o f  n e o p l a s m s .

M, S t e n c h e v e r ,  S t a t e m e n t  B e f o r e  U n i t e d  S t a t e s  S e n a t e  I n t e r n a l  

S e c u r i t y  S u b c o m m i t t e e  at t> ( M a y  it>, 1 9 7 4  ).
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d o e s  a p p e a r  t o  be  a s t a t i s t i c a l  r e l a t i o n s h i p  b e t w e e n

m a r i j u a n a  u s e  a n d  t h e  a b u s e  o f  o t h e r  d r u g s  (X I Tr. 28,

8 3 - 9 0 ) .  E v e n  t h e  g e n e r a l l y  a g r e e d - u p o n  s t a t e m e n t  t h a t

c a n n a b i s  d o e s  n o t  c a u s e  a p h y s i c a l  d e p e n d e n c e  a n d

a b s t i n e n c e  s y n d r o m e  ( w i t h d r a w a l  s y m p t o m s )  h a s  b e e n  

7
c h a l l e n g e d .

A m i d  a l l  o f  t h e  c o n t r o v e r s y ,  c e r t a i n  f a c t s  

a p p e a r  to b e  f a i r l y  w e l l  a g r e e d .  C a n n a b i s  o r  m a r i j u a n a  

is a p s y c h o a c t i v e  d r u g .  It is n o t  h a r m l e s s ,  a n d  i t s  u s e ,  

a n d  p a r t i c u l a r l y  c o n t i n u o u s  h e a v y  u s e ,  is a t t e n d e d  b y  c e r t a i n  

r i s k s ,  p a r t i c u l a r l y  to t h e  y o u n g e r  u s e r .  It a d v e r s e l y  

a f f e c t s  t he  u s e r ' s  a b i l i t y  to o p e r a t e  a n  a u t o m o b i l e ;  it 

is c a p a b l e  o f  p r e c i p i t a t i n g  a p s y c h o t i c  r e a c t i o n ,  a t  l e a s t  

in i n d i v i d u a l s  w h o  a r e  p r e d i s p o s e d  t o w a r d  s u c h  r e a c t i o n s .

T h e  " a t  r i s k "  p o p u l a t i o n  in t h i s  r e g a r d  c a n n o t  be d e t e r m i n e d ,  

s i n c e  th e n u m b e r  o f  s u c h  p e o p l e  a b r o a d  in s o c i e t y  is u n k n o w n  

(VI Tr. 5 0 - 5 2 ) .  A l t h o u g h  it h a s  b e e n  u s e d  i n  o t h e r  c o u n t r i e s  

f o r  a l o n g  p e r i o d  o f  t i m e ,  its i n t r o d u c t i o n  i n t o  . American 

s o c i e t y  a s  a p s y c h o a c t i v e  d r u g  u s e d  b y  a s i g n i f i c a n t  

p e r c e n t a g e  o f  t h e  p o p u l a t i o n  is q u i t e  r e c e n t ,  a n d  p r o l o n g e d

7
S e e  k ' a y m a k c a l a n , P h y s i o l o g i c a l  a n d  P s y c h o l o g i c a l  D e p e n d e n c e  

o n  TlIC in  R h e s u s  W o n  k e y s , in  P a t o n  a n d  C r o w n , C a n n a b i s  a n d  

I t s  D e r i v a t i v e s ,  1 4 2  ( 1 9 7 2 ) .



• V *
'1 "i* 1 '

h e a v y  u s e  b y  A m e r i c a n s ,  p a r t i c u l a r l y  o f  t h e  s t r o n g e r

8
f o r m s  o f  t h e  d r u g ,  is s t i l l  r e l a t i v e l y  r a r e .

H a v i n g  r e c e i v e d  its e v i d e n c e ,  t h e  d i s t r i c t  c o u r t  

i n - a - w r i t t e n  o p i n i o n  d e n i e d  d e f e n d a n t ' s  m o t i o n  to  d i s m i s s .

A  p e t i t i o n  f o r  r e v i e w  w a s  t h e n  t a k e n  to t h e  s u p e r i o r  c o u r t ,  

a n d  t h e  d e c i s i o n  o f  t he  t r i a l  c o u r t  w a s  a f f i r m e d .  T h i s  

p e t i t i o n  f o l l o w e d .

g
T h e  e x t e n t  to w h i c h  t h i s  r a r i t y  is d u e  to t h e  c u r r e n t  s o c i a l  

p o l i c y  o f  p r o h i b i t i n g  p o s s e s s i o n  o f  c a n n a b i s  is, l i k e  a l m o s t  

e v e r y t h i n g  e l s e  a b o u t  t h i s  d r u g ,  a d e b a t a b l e  q u e s t i o n .  A  s t u d y  

o f  t h e  i n c i d e n c e  o f  i n t r a v e n o u s  d r u g  a b u s e  in S w e d e n ,  h o w e v e r ,  

w h e r e  t he  l e g a l  p o l i c y  t o w a r d  d a n g e r o u s  d r u g s  w a s  t w i c e  r a d i c a l l y  

a l t e r e d  d u r i n g  t h e  1 9 6 0 ' s ,  w o u l d  a p p e a r  to i n d i c a t e  t h a t  t h e  

c u r r e n t  p o l i c y  is m o r e  e f f e c t i v e  t h a n  i t s  o p p o n e n t s  b e l i e v e .

T h e  s t u d y  c o m p a r i n g  d r u g  a b u s e  a n d  d r u g  

p o l i c y  s h o w e d  t h a t  d u r i n g  a l i b e r a l  a n d  
p e r m i s s i v e  p e r i o d  o f  d r u g  p o l i c y  

i n t r a v e n o u s  a b u s e  a c c e l e r a t e d .  O n  a 
r e t u r n  to a t r a d i t i o n a l  r e s t r i c t i v e  

p o l i c y  in 1 9 6 7 ,  t h e  a c c e l e r a t i o n  w a s  
c h e c k e d ,  a n d  w h e n  a n  e x t r a  r e s t r i c t i v e  

p o l i c y  w a s  i n t r o d u c e d  w i t h  a p o l i c e  
o f f e n s i v e  o n  t h e  d r u g  t r a d e  i n  1 9 6 9 ,  

t h e  r a t e s  o f  a b u s e  f e l l  in t h i s  s t u d y .

N. B e j e r o t ,  S t a t e m e n t  B e f o r e  the  U n i t e d  S t a t e s  S e n a t e  I n t e r n a l  
S e c u r i t y  S u b c o m m i t t e e , s u p r a  at 5.
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ARGUMENT'

I n t r o d u c t i o n :  J u d i c i a l  r e v i e w  a n d  t h e  r o l e
o f  t h e  L e g i s l a t u r e _____________________________________

T h e  p o w e r  a n d  d u t y  o f  t h e  c o u r t s  " t o  p a s s  o n  the 

v a l i d i t y  o f  l e g i s l a t i o n  is n o w  t o o  m u c h  p a r t  o f  o u r  c o n ­

s t i t u t i o n a l  s y s t e m  to be b r o u g h t  i n t o  q u e s t i o n . "  A m e r i c a n  

F e d e r a t i o n  o f  L a b o r  v. A m e r i c a n  S a s h  5 D o o r  Co. , 3 3 5  U . S .  5 3 8 ,  

5 5 6 - 5 5 7 ,  93 L. Ed. 22 2 , 2 33  ( 1 9 4 9 )  ( F r a n k f u r t e r ,  J. , c o n ­

c u r r i n g ) .  " B u t  the  j u d i c i a l  f u n c t i o n  e x a c t s  c o n s i d e r a t i o n s  

v. :y  d i f f e r e n t  f r o m  t h o s e  w h i c h  m a y  d e t e r m i n e  a v o t e "  in 

t he  l e g i s l a t u r e ,  o r  t he  d e c i s i o n  o f  a g o v e r n o r  t o  s i g n  o r  

v e t o  a b ill . U n i t e d  S t a t e s  v. L o v e t t , 328 U.S. 3 0 3 ,  3 1 9 ,

90  L. Ed. 1 2 5 2 ,  1 2 6 1  (19 4 6 )  ( F r a n k f u r t e r ,  J . , c o n c u r r i n g ) .

T h e  p o w e r  o f  j u d i c i a l  r e v i e w  is n o t  t he  p o w e r  " t o  s e t  r i g h t  

t h a t  w h i c h  is w’r o n g , "  B r i e f  f o r  P e t i t i o n e r  at 1 0 ,  b u t  is 

i n s t e a d  the p o w e r ,  a n d  t h e  c o r r e l a t i v e  d u t y ,  t o  s t r i k e  d o v m  

e n a c t m e n t s  o f  t h e  p e o p l e ' s  d u l y  e l e c t e d  r e p r e s e n t a t i v e s  

o n l y  w h e n  t h o s e  e n a c t m e n t s  c l e a r l y  c o n t r a v e n e  t h e  c o m m a n d s  

o f  the C o n s t i t u t i o n .

" P r o m i n e n c e  is g i v e n  to t h e  p o w e r  o f  t h e  L e g i s l a t u r e  

to d e f i n e  c r i m e s  a n d  t h e i r  p u n i s h m e n t , "  W e e m s  v. U n i t e d  S t a t e s , 

2 1 7  U . S .  349, 3 7 8 ,  54 L. Ed. 7 9 3 ,  8 0 3  (1 9 1 0 ) , f o r  u n d e r  o u r  

d e m o c r a t i c  p o l i t i c a l  s y s t e m ,  t h e  L e g i s l a t u r e ,  d i r e c t l y
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r e s p o n s i b l e  t o  t h e  p e o p l e ,  is e n t r u s t e d  w i t h  t h e  p r i m a r y  

p o w e r  to d e f i n e  s o c i a l  p o l i c y .

T h e  j u d i c i a l  p r o c e s s  is t o o  p r i n c i p l e -  
p r o n e  a n d  p r i n c i p l e - b o u n d - - i t  h a s  to 

b e ,  t h e r e  is n o  o t h e r  j u s t i f i c a t i o n  

o r  e x p l a n a t i o n  f o r  t h e  r o l e  it p l a y s .

It is a l s o  t o o  r e m o t e  f r o m  c o n d i t i o n s ,  

a n d  d e a l s ,  c n s e  b y  c a s e ,  w i t h  t o o  

n a r r o w  a s l i c e  o f  r e a l i t y .  It is n o t  

a c c e s s i b l e  to a l l  t h e  v a r i e d  i n t e r e s t s  

t h a t  a r e  in p l a y  in  a n y  d e c i s i o n  o f  

g r e a t  c o n s e q u e n c e .  It is, v e r y  p r o p e r l y ,  

i n d e p e n d e n t .  It is p a s s i v e .  It h a s  

d i f f i c u l t y  c o n t r o l l i n g  t h e  s t a g e s  b y  

w h i c h  it a p p r o a c h e s  a p r o b l e m .  It 

r u s h e s  f o r w a r d  t o o  f a s t ,  o r  it l a g s ;  

i t s  p a c e  h a r d l y  -,ver s e e m s  j u s t  r i g h t .

F o r  a l l  t h e s e  r e a s o n s ,  it is, in a 

v a s t ,  c o m p l e x ,  c h a n g e a b l e  s o c i e t y ,  a 

m o s t  u n s u i t a b l e  i n s t r u m e n t  for t h e  
f o r m a t i o n  o f  p o l i c y .

B i c k e l ,  T he  S u p r e m e  C o u r t  a n d  t h e  I d e a  o f  P r o g r e s s  1 7 5  ( 1 9 7 0 ) .

T h e  i m p o r t a n c e  o f  r e m e m b e r i n g  t h e s e  p r i n c i p l e s  is u n d e r s c o r e d

b y  t h e  v e r y  i n d e p e n d e n c e  o f  o u r  j u d i c i a r y  w h i c h  is so

n e c e s s a r y  f o r  t h e  f u n c t i o n i n g  o f  t h e  c o n s t i t u t i o n a l  s y s t e m ,

f o r  " t h e  p r o v i n c e  a n d  d u t y  o f  t h e  j u d i c i a l  d e p a r t m e n t  to

s a y  w h a t  t h e  l a w  i s , "  M a r b u r y  v. M a d i s o n , 1 C r a n c h  1 3 7 ,  1 77 ,

2 L. Ed. 60, 7 3  ( 1 8 0 3 ) ,  n e c e s s a r i l y  i n c l u d e s  t h e  r e s p o n s i b i l i t

As  o n e  r e s p e c t e d  j u d g e  h a s  w r i t t e n :

It i s  f o l l y  a n d  a c o n t r a d i c t i o n  o f  t h e  

t e a c h i n g s  o f  h i s t o r y  to b e l i e v e ,  w h a t e v e r  
the d e f e c t s  o f  t h e  l e g i s l a t i v e  i n s t i t u t i o n ,  

t h a t  d e m o c r a c y  c a n  b e  p r e s e r v e d  w i t h o u t  

l e g i s l a t i v e  p r i m a c y  in a p e o p l e - e l e c t e d  

a n d  a p e o p l e - r e s p o n s i v e  d e l e g a t e  l e g i s l a t u r e .

C. B r e i c e l ,  T n e  L a w m a k e r  ;» 6 5  C o l u m .  L . R e v .  7 4 9 , .  7 6 2  ( 1 9 6 5 ) .
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to d e f i n e  its o w n  p o w e r s .  P e t i t i o n e r  u r g e s ,  in  e f f e c t ,

t h a t  t h i s  be d o n e  as b r o a d l y  as p o s s i b l e ,  a n d  t h a t  t h i s

c o u r t  m u s t  n o w  t a k e  u p o n  i t s e l f  w h a t  is n o r m a l l y  a

l e g i s l a t i v e  f u n c t i o n :  t h a t  o f  d e c i d i n g  a s t r o n g l y  c o n t e s t e d

p o l i t i c a l  c o n t r o v e r s y  o v e r  t h e  S t a t e ' s  f u n d a m e n t a l  p o l i c y

t o w a r d  t h e  d r u g  m a r i j u a n a ;  a q u e s t i o n  w h i c h  h a s  b e e n

l o u d l y  a n d  n o t  a l w a y s  r e s p o n s i b l y  d e b a t e d  in p u b l i c  a n d

in p r i v a t e  b y  t h e  p r o p o n e n t s  o f  b o t h  s i d e s .  T h e  S t a t e  r e p l

t h a t  t h a t  i s s u e  s h o u l d  p r o p e r l y  be  d e t e r m i n e d  b y  t h e  p e o p l e

e l e c t e d  r e p r e s e n t a t i v e s .  T h e  c o u r t ' s  d e c i s i o n  o f  t h i s

c a u s e  w i l l  h a v e  f a r - r e a c h i n g  e f f e c t s ,  n o t  o n l y  u p o n  t he

m a r i j u a n a  c o n t r o v e r s y ,  b u t  a l s o  u p o n  t h e  f u t u r e  c o u r s e

o f  l e g i s l a t i v e  p o w e r  in  A l a s k a .  Y o u r  r e s p o n d e n t  a s k s  o n l y

t h a t  it b e  g r o u n d e d  f i r m l y  u p o n  c o n s t i t u t i o n a l  p r i n c i p l e s ,

w i t h  d u e  r e g a r d  f o r  t h e  p r i n c i p l e  o f  s e p a r a t i o n  o f  p o w e r s .

F o r  as o n e  o f  o u r  g r e a t e s t  j u r i s t s  h a s  s a i d ,

G r e a t  c a s e s ,  l i k e  h a r d  c a s e s ,  m a k e  b a d  

la w .  F o r  g r e a t  c a s e s  a r e  c a l l e d  g r e a t ,  

n o t  b y  r e a s o n  o f  t h e i r  r e a l  i m p o r t a n c e  

in s h a p i n g  t h e  l a w  o f  t h e  f u t u r e ,  b u t  

b e c a u s e  o f  s o m e  a c c i d e n t  o f  i m m e d i a t e  

o v e r w h e l m i n g  i n t e r e s t  w h i c h  a p p e a l s  to 

t he  f e e l i n g s  a n d  d i s t o r t s  t h e  j u d g m e n t .

T h e s e  i m m e d i a t e  i n t e r e s t s  e x e r c i s e  a 

k i n d  o f  h y d r a u l i c  p r e s s u r e  w h i c h  m a k e s  

w h a t  p r e v i o u s l y  w a s  c l e a r  s e e m  d o u b t f u l ,  
a n d  b e f o r e  w h i c h  e v e n  w e l l  s e t t l e d  

p r i n c i p l e s  o f  l a w  w i l l  b e n d .

N o r t h e r n  S e c u r i t i e s  Co. v. U n i t e d  S t a t e s ,  1 9 3  U . S .  1 9 7 ,  24

S. Ct. 4 3 6 ,  4 6 8  ( 1 9 0 4 )  ( H o l m e s ,  J . , d i s s e n t i n g ) .



ARGUMENT

I

T H E  R I G H T  T O  P R I V A C Y  D O E S  N O T  P R E C L U D E  

P R O H I B I T I O N  O F  M A R I J U A N A . ____________________

A. W h e r e  s u b s t a n t i a l  e v i d e n c e  e x i s t s  f r o m  
w h i c h  a c o m p e l l i n g  s t a t e  i n t e r e s t  c o u l d  
b e  f o u n d ,  t h e  c o u r t s  s h o u l d  d e f e r  to the 

l e g i s l a t u r e .

A  p e r u s i l  o f  p e t i t i o n e r ' s  b r i e f  w o u l d  l e a v e  t h e  

r e a d e r  w i t h  t h e  i m p r e s s i o n  t h a t  t h e r e  is n o  s c i e n t i f i c  

e v i d e n c e  w h a t e v e r  i n d i c a t i n g  ' h a t  m a r i j u a n a  is in a n y  w a y  

d a n g e r o u s  t o  a n y o n e .  In f a c t ,  o f  c o u r s e ,  t h i s  is n o t  t h e  

c a s e ,  a s  h a s  b e e n  s h o w n  s u p r a , t h e  e x p e r t  t e s t i m o n y  a n d  

s c i e n t i f i c  p u b l i c a t i o n s  p r e s e n t e d  t o  t h e  c o u r t  b e l o w  a r e  in 

s h a r p  c o n f l i c t  o n  a l m o s t  e v e r y  a s p e c t  r e l a t i n g  t o  t h e  s o c i a l  

n e c e s s i t y  t o p r o h i b i t  t h e  p o s s e s s i o n  o f  c a n n a b i s .  T h e  o n l y  

a r e a s  o f  r e l a t i v e l y  c o m p l e t e  a g r e e m e n t  a m o n g  t h e  e x p e r t s  

w o u l d  s e e m  to  be  e m b o d i e d  in t h e  s t a t e m e n t s  t h a t  (1) m a r i j u a n a  

is n o t  h a r m l e s s ,  a n d  (2) i ts  u se  d o e s  n o t  d i r e c t l y  p r o v o k e  

in t h e  u s e r  t h e  c o m m i s s i o n  o f  d a n g e r o u s  a n t i - s o c i a l  a c t s .

T h u s ,  t h i s  c a s e  d i f f e r s  w i d e l y  f r o m  t h e  s i t u a t i o n  

p r e s e n t e d  in s u c h  c a s e s  as G r i s w o l d  v. C o n n e c t i c u t , 3 8 1  U. S.  

4 7 9 ,  14 L. Ed. 2d 5 1 0  ( 1 9 6 5 ) ,  i n  w h i c h  t h e  b a s i c  c o n t r o v e r s y  

is t h e  l e g a l  w e i g h t  t o  b e  a c c o r d e d  t h e  S t a t e ' s  c l a i m e d
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i n t e r e s t ,  r a t h e r  t h a n  t h e  a c t u a l  n a t u r e  a n d  e f f e c t s  o f  t he  

o b j e c t  o f  p r o h i b i t i o n .

If w e  a r e  to a s s u m e  t h a t  w i t h i n  t h e  r i g h t  o f  

p r i v a c y  p r o v i d e d  b y  A r t .  I, S e c t i o n  22, o f  t he  A l a s k a  

C o n s t i t u t i o n ,  t h e r e  is a " f u n d a m e n t a l "  r i g h t  to  " t h e  

i n g e s t i o n  o f  f o o d ,  b e v e r a g e s  o r  o t h e r  s u b s t a n c e s , "  G r a y  v. 

Sta_te, Op.  No. 1 0 6 8  at 9 ( A l a s k a ,  A u g u s t  12, 1 9 7 4 ) ,  a n d  t h a t  

a " c o m p e l l i n g  s t a t e  i n t e r e s t "  is r e q u i r e d  b e f o r e  a n y  s t a t e  

r e g u l a t i o n  m a y  t o u c h  u p o n  t h e  s u b j e c t ,  t h e  q u e s t i o n  o f  t h e  

n a t u r e  a n d  a m o u n t  o f  e / i d e n c e  n e c e s s a r y  co e s t a b l i s h  s u c h  

a n  i n t e r e s t  a r i s e s .  In B r e e s e  v. S m i t h , SOI  P . 2d 1 5 9 ,  1 7 4  

( A l a s k a  1 9 7 2 ) ,  t h a t  q u e s t i o n  w a s  e x p r e s s l y  l e f t  o p e n .

If  t h e  S t a t e  is r e q u i r e d  t o  p r o v e  b y  s o m e  a b s o l u t e  

o r  n e a r l y  a b s o l u t e  s t a n d a r d  t h a t  it is c o m p e l l e d  to p r o h i b i t  

o r  l i m i t  t h e  p o s s e s s i o n  o f  a n  i n g e s t i b l e  s u b s t a n c e ,  t h e r e  is 

p r o b a b l y  n o  r e g u l a t i o n  a f f e c t i n g  t h e  u l t i m a t e  c o n s u m e r  o f  

a n y  s u c h  s u b s t a n c e  w h i c h  c o u l d  s t a n d ,  f o r  " e x p e r t s "  c a n  be 

f o u n d  to  t e s t i f y  t h a t  it w o u l d  b e  w i s e  s o c i a l  p o l i c y  to 

l e g a l i z e ,  o r  a t  l e a s t  to " d e c r i m i n a l i z e , "  t h e  p o s s e s s i o n  

o f  a l m o s t  a n y t h i n g ,  i n c l u d i n g  L S D  a n d  h e r o i n . ^  In t h e  a r e a  

o f  r e g u l a t i o n  o f  f o o d ,  d r u g s  a n d  p o i s o n s ,  t he  S t a t e  w o u l d  

i n d e e d  be in  t h e  p o s i t i o n  e n v i s a g e d  b y  Mr. C h i e f  J u s t i c e

^ e e  t e s t i m o n y  o f  J o e l  F o r t ,  V  Tr. 2 3 - 2 5 .



..imvm'-

B u r g e r  in D u n n  v. B l u m s t e i n , q u o t e d  b y  Mr. J u s t i c e  I r w i n

2
o f  t h i s  c o u r t  in B r e e s e  v. S m i t h , 5 0 1  P . 2d at 177. Y e t  to 

f a i l  to r e g u l a t e  an i n g e s t i b l e  s u b s t a n c e  is to l e g a l i z e  it, 

a n d  t h u s  t h e  L e g i s l a t u r e  w o u l d  b e  f a c e d  w i t h  a f o r c e d  o p t i o n  

in a l l  s u c h  m a t t e r s ,  d e s p i t e  t h e  f a c t  t h a t  " T h e  b a s i c  o b j e c ­

t i v e  o f  g o v e r n m e n t  is to p r o t e c t  a n d  p r o m o t e  t h e  h e a l t h ,  

s a f e t y  a n d  g e n e r a l  w e l f a r e  o f  t h e  p e o p l e . "  S u b e r  v. A l a s k a  

S t a t e  B o n d  C o m m i t t e e , 4 1 4  P . 2d 5 4 6  , 55 1 ( A l a s k a  1 9 6 6 J .

A f a r  m o r e  w o r k a b l e  a p p r o a c h  is t h a t  t a k e n  to a 

s i m i l a r  q u e s t i o n  b y  t he  U n i t e d  S t a t e s  S u p r e m e  C o u r t  in  P a r i s  

A d u l t  T h e a t r e  vl S l a t o n , 4 1 3  U. S.  49, 37 L. Ed. 2d 4 4 6  ( 197 3)  

T h e r e  t h e  C o u r t ,  w o r k i n g  in  t h e  d e l i c a t e  a r e a  o f  c e n s o r s h i p  

a n d  f r e e d o m  o f  c o m m u n i c a t i o n ,  w a s  f a c e d  w i t h  a n  a r g u m e n t  

to  t h e  e f f e c t  t h a t  t h e r e  w e r e  n o  s c i e n t i f i c  d a t a  c o n c l u s i v e l y  

d e m o n s t r a t i n g  t h a t  e x p o s u r e  to p o r n o g r a p h y  h a d  a n  a d v e r s e

2
S o m e  l i n e s  m u s t  b e  d r a w n .  T o  c h a l l e n g e  

s u c h  l i n e s  b y  t h e  ' c o m p e l l i n g  s t a t e  

i n t e r e s t 1 s t a n d a r d  is to  c o n d e m n  t h e m  

a l l .  S o  f a r  as I a m  a w a r e ,  n o  s t a t e  l a w  

h a s  e v e r  s a t i s f i e d  t h i s  s e e m i n g l y  i n ­

s u r m o u n t a b l e  s t a n d a r d ,  a n d  I d o u b t  o n e  

e v e r  w i l l ,  f o r  it d e m a n d s  n o t h i n g  l e s s  
t h a n  p e r f e c t i o n .

4 0 5  U .S .  3 3 0 ,  31 L. Ed. 2d 2 7 4 ,  2 9 6  ( 1 9 7 2 ) .
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social effect, and that therefore regulation of obscene

f i l m s  a n d  l i t e r a t u r e  w a s  n o t  p e r m i s s i b l e .  T h e  c o u r t

r e j e c t e d  t h i s  c o n t e n t i o n ,  a n d  s t a t e d  t h a t

'We d o  n o t  d e m a n d  o f  L e g i s l a t u r e ' s  
s c i e n t i f i c a l l y  c e r t a i n  c r i t e r i a  o f  
l e g i s l a t i o n . '  N o b l e  S t a t e  B a n k  v .
H a s k e l l ,  2 1 9  U . S .  1 0 4 ,  1 1 0  [ 5 5  L.
E d .  1 1 2 ,  31 S .  C t .  1 8 6 ] .  A l t h o u g h  
t h e r e  i s  n o  c o n c l u s i v e  p r o o f  o f  a 
c o n n e c t i o n  b e t w e e n  a n t i - s o c i a l  
b e h a v i o r  a n d  o b s c e n e  m a t e r i a l ,  t h e  
L e g i s l a t u r e  o f  G e o r g i a  c o u l d  q u i t e  
r e a s o n a b l y  d e t e r m i n e  t h a t  s u c h  a 
c o n n e c t i o n  d o e s  o r  m i g h t  e x i s t .

4 1 3  U . S .  a t  6 0 - 6 1 ,  37  L.  Ed .  2d a t  4 5 9 .

I t  i s ,  o f  c o u r s e ,  r e c o g n i z e d  t h a t  i n  Pa r i s  A d u l t  

T h e a t r e , t h e  c o u r t  w a s  n o t  d e a l i n g  d i r e c t l y  w i t h  a r e q u i r e ­

m e n t  t h a t  a " c o m p e l l i n g  s t a t e  i n t e r e s t "  b e  f o u n d ,  f o r  n e i t h e r  

t h e  f i r s t  a m e n d m e n t  n o r  " p e n u m b r a l "  p r i v a c y  p r o t e c t s  t h e  

d i s s e m i n a t i o n  o f  o b s c e n e  m a t e r i a l .  H o w e v e r ,  t h e  c o u r t  w e n t  

o n  t o  s a y :

Fr om t h e  b e g i n n i n g  o f  c i v i l i z e d  s o c i e ­
t i e s ,  l e g i s l a t o r s  a n d  j u d g e s  h a v e  a c t e d  
o n  v a r i o u s  u n p r o v a b l e  a s s u m p t i o n s .  S u c h  
a s s u m p t i o n s  u n d e r l i e  mu c h  l a w f u l  s t a t e  
r e g u l a t i o n  o f  c o m m e r c i a l  a n d  b u s i n e s s  
a f f a i r s .  . . . T h e  s a m e  i s  t r u e  o f  t h e  
F e d e r a l  s e c u r i t i e s ,  a n t i - t r u s t  l a w s  a n d  
a h o s t  o f  o t h e r  F e d e r a l  r e g u l a t i o n s .  . . .
On t h e  b a s i s  o f  t h e s e  a s s u m p t i o n s  b o t h  
C o n g r e s s  a n d  S t a t e  l e g i s l a t u r e s  h a v e ,  
f o r  e x a m p l e ,  d r a s t i ; a l l y  r e s t r i c t e d  
a s s o c i a t i o n a l  r i g h t s  b y  a d o p t i n g  a n t i ­
t r u s t  l a w s ,  a n d  h a v e  s t r i c t l y  r e g u l a t e d  
p u b l i c  e x p r e s s i o n  b y  i s s u e r s  o f  a n d  
d e a l e r s  i n  s e c u r i t i e s ,  p r o f i t  s h a r i n g
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" c o u p o n s , "  a n d  " t r a d i n g  s t a m p s , "  
c o m m a n d i n g  w h a t  t h e y  m u s t  a n d  may  n o t  
p u b l i s h  a n d  a n n o u n c e .  . . . U n d e r ­
s t a n d a b l y  t h o s e  who  e n t e r t a i n  an  
a b s o l u t e  v i e w  o f  t h e  F i r s t  A me n d m e n t  
f i n d  i t  u n c o m f o r t a b l e  t o  e x p l a i n  wh y  
r i g h t s  o f  a s s o c i a t i o n ,  s p e e c h ,  a n d  
p r e s s  s h o u l d  b e  s e v e r e l y  r e s t r a i n e d  
i n  t h e  m a r k e t  p l a c e  o f  g o o d s  a n d  
m o n e y ,  b u t  n o t  i n  t h e  m a r k e t  p l a c e  
o f  p o r n o g r a p h y .

4 1 3  U . S .  a t  6 1 - 6 2 ,  3 7  L.  Ed.  2d a t  4 5 9 - 6 0 .

I t  i s  s u b m i t t e d  t h a t  P a r i s  A d u l t  T h e a t r e  p o i n t s  

t h e  w a y  t o w a r d  a r e s o l u t i o n  o f  a n y  d i f f i c u l t y  w h i c h  may be  

e n c o u n t e r e d  i n  e n u n c i a t i n g  a s t a n d a r d  o f  r e v i e w  i n  c a s e s  

s u c h  a s  t h a t  a t  b a r .  F o r  i f  f i r s t  a m e n d m e n t  r i g h t s  may  b e  

l i m i t e d  o n  t h e  b a s i s  o f  " u n p r o v a b l e  a s s u m p t i o n s "  r e l a t i v e  

t o  e c o n o m i c  e f f e c t s ,  s u r e l y  t h e  L e g i s l a t u r e  may l i m i t  t o  

s o m e  d e g r e e  t h e  r i g h t  o f  p r i v a c y  i n  p u r s u i t  o f  i t s  " p r i m a r y  

o b j e c t i v e "  o f  p r o t e c t i n g  t h e  p u b l i c  h e a l t h  a n d  s a f e t y  i n  

a c a s e  w h e r e  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  i n d i c a t i n g  t h e  

e x i s t e n c e  o f  a c o m p e l l i n g  s t a t e  i n t e r e s t ,  e v e n  t h o u g h  

t h a t  e v i d e n c e  i s  c o n t r a d i c t e d .



B.  T h e  e v i d e n c e  s u p p o r t s  a f i n d i n g  o f  a 
c o m p e l l i n g  s t a t e  i n t e r e s t .

T h e  S t a t e  h a s  a c o m p e l l i n g  i n t e r e s t  i n  t h e  p r o t e c ­

t i o n  o f  t h e  h e a l t h  o f  i t s  c i t i z e n s .  As  p r e v i o u s l y  n o t e d ,  

t h i s  c o u r t  h a s  d e s c r i b e d  t h a t  i n t e r e s t  a s  a b a s i c  o b j e c t i v e  

o f  g o v e r n m e n t ,  S u b e r  v .  A l a s k a  S t a t e  B o n d  C o m m i t t e e ,  s u p r a . 

One w e l l - k n o w n  c o m m e n t a t o r  h a s  s t a t e d :

One  o f  t h e  m o s t  i m p o r t a n t  s o c i e t a l  
i n t e r e s t s  i s  t h a t  o f  s a f e g u a r d i n g  
a n d  p r o t e c t i n g  t h e  p u b l i c  h e a l t h
a n d  i t  c a n  b e  e x p e c t e d  t o  p r e v a i l
o v e r  m o s t  o t h e r  i n t e r e s t s .

A n t i e a u ,  M o d e r n  C o n s t i t u t i o n a l  L a w , S e c t i o n  2 . 2  ( 1 9 6 9 ) .  In

t h e  i n t e r e s t s  o f  h e a l t h ,  r e l i g i o u s  f r e e d o m  h a s  b e e n  a b r i d g e d ,

B r a u n f e I d  v .  B r o w n , 3 6 6  U . S .  5 9 9 ,  6 L.  Ed .  2d 5 6 3  ( 1 9 6 1 ) ;  s e e

A p p l i c a t i o n  o f  P r e s i d e n t  a n d  D i r e c t o r s  o f  G e o r g e t o w n  C o l l e g e ,

3 3 1  F . 2 d  1 0 0 0  ( D . C .  C i r .  1 9 6 4 ) ;  U n i t e d  S t a t e s  v .  G e o r g e , 2 3 9

F.  S u p p .  7 5 2  ( D .  C o n n .  1 9 6 5 ) ;  R a l e i g h  F i t k i n - P a u l  M o r g a n

M e m o r i a l  H o s p i t a l  v .  A n d e r s o n , 2 0 1  A.  2d  5 3 7  ( N . J .  1 9 6 4 )  ,

a n d  c h i l d r e n  h a v e  b e e n  p r o t e c t e d  o v e r  t h e  o b j e c t i o n  o f  t h e i r

l e g a l  g u a r d i a n s ,  e v e n  w h e n  t h o s e  o b j e c t i o n s  w e r e  r e l i g i o u s

i n  n a t u r e ,  A n d e r s o n  v .  S t a t e , 65 S . E .  2d 8 4 8  ( G a .  1 9 5 1 ) ;

C o m m o n w e a l t h  v .  G r e e n , 1 6 8  N . E .  1 0 1  ( 1 9 2 9 ) ;  S t a t e  v .  D r e w ,

1 9 2  A.  6 2 9  ( N . H .  1 9 3 7 ) .

T h e  p o s i t i o n  o f  p u b l i c  s a f e t y  i s  s i m i l a r ,  S u b e r  v .

A l a s k a  S t a t e  B o n d  C o m m i t t e e , s u p r a , a n d  t h e  S t a t e  c l e a r l y
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h a s  t h e  p o w e r  t o  p r e v e n t  a c i t i z e n  f r o m  i n f l i c t i n g  h a r m

u p o n  h i m s e l f ,  e i t h e r  f o r  h i s  own g o o d ,  s e e  S t a t e  v .  M c l c ,

2 4 7  A.  2 d  1 7 6 ,  1 7 8  (N.J.  1 9 6 8 ) ,  o r  t o  p r e s e n t  h i m  f r o m

p o s s i b l y  b e c o m i n g  a b u r d e n  u p o n  s o c i e t y .  C o l v i n  v .  L o m b a r d i ,

2 4 1  A.  2d 6 2 5 ,  6 2 7  ( R . I .  1 9 6 8 ) ;  P e o p l e  v .  N e w h a o u s e , 2 8 7  N . Y . S .

2 d  7 1 3 ,  7 1 5  ( N . Y .  1 9 6 8 ) .  I n  K i n g e r y  v .  C h a p p e l , 5 0 4  P . 2d

8 3 1  ( A l a s k a  1 9 7 2 ) ,  t h i s  c o u r t  s a i d :

B e c a u s e  o f  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t s  
i n  p r o v i d i n g  f o r  s a f e t y  o f  t h e  t r a v e l l i n g  
p u b l i c ,  we a r e  n o t  c o n f r o n t e d  w i t h  a n  
i n v a s i o n  o f  p r i v a c y  i s s u e  s u c h  a s  w a s  
p r e s e n t  i n  B r e e s e  v .  S m i t h .  . . .

I d . a t  8 3 5  n . 6  ( e m p h a s i s  a d d e d ) .

T h e r e  i s  s u b s t a n t i a l  e v i d e n c e  i n  t h e  r e c o r d  

i n d i c a t i n g  t h a t  t h e  u s e  o f  m a r i j u a n a  p r e s e n t s  h a z a r d s  t o  

t h e  p u b l i c  h e a l t h ,  a n d  t h a t  t h e  l o n g - t e r m  u s e  o f  t h e  d r u g ,  

p a r t i c u l a r l y  i n  i t s  m o r e  c o n c e n t r a t e d  f o r m s ,  p r e s e n t s  

a d d i t i o n a l  h a z a r d s .  In i t s  Me mo r a n d u m i n  O p p o s i t i o n  t o  

M o t i o n  t o  D i s m i s s  i n  t h e  D i s t r i c t  C o u r t  a t  1 5 - 1 9  ( f i l e d  

S e p t e m b e r  1 8 ,  1 9 7 3 ) ,  t h e  S t a t e  l i s t e d  a l a r g e  n u m b e r  o f  t h e  

a c t u a l  a n d  p o t e n t i a l  h a r m f u l  e f f e c t s  f r o m  t h e  c o n s u m p t i o n  

o f  c a n n a b i s  a s  r e f l e c t e d  i n  t h e  r e c o r d .  The  S t a t e  w i l l  

n o t  h e r e  r e p e a t  t h a t  l i s t ,  f o r  t h e  me m o r a n d u m  i s  b e f o r e  

t h e  c o u r t ;  t h e  c o u r t  i s  u r g e d  t o  e x a m i n e  i t  c a r e f u l l y .  In  

a d d i t i o n ,  a n u m b e r  o f  o t h e r  p o i n t s  s h o u l d  b e  m e n t i o n e d .



I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  S t a t e ' s  

w i t n e s s ,  D r .  P o w e l s o n ,  o r i g i n a l l y  b e l i e v e d  t h a t  m a r i j u a n a  

w a s  n o t  h a r m f u l ,  a n d  h a s  s a i d  s o  i n  p r i n t  ( I X  T r .  5 ) .

A f t e r  d e a l i n g  w i t h  p a t i e n t s  who  u s e d  t h e  d r u g  o v e r  a 

n u m b e r  o f  y e a r s  i n  p s y c h o t h e r a p y ,  h e  c a m e  t o  d i f f e r e n t  

c o n c l u s i o n s  ( I X  T r .  6 ) .  I n  t h e  f i e l d  o f  m e n t a l  h e a l t h ,

D r .  P o w e l s o n ' s  o b s e r v a t i o n s  l e a d  h i m  t o  b e l i e v e  t h a t  e v e n  

s m a l l  a m o u n t s  o f  t h e  d r u g  a f f e c t  t h e  t h i n k i n g  p r o c e s s  t o  

a n  o b s e r v a b l e  d e g r e e  f o r  a s  l o n g  a s  4 8  h o u r s ,  t h a t  r e g u l a r  

u s e  i n c r e a s i n g l y  i m p a i r s  t h e  m e m o r y  a n d  j u d g m e n t  a n d  

a c c e n t u a t e s  w h a t e v e r  p a t h o l o g i c a l  t h i n k i n g  i s  a l r e a d y  

p r e s e n t .  F u r t h e r ,  i f  u s e  i s  c o n t i n u e d  o v e r  a p e r i o d  o f  

y e a r s ,  t h e s e  c h a n g e s  b e c o m e  l e s s  a n d  l e s s  r e v e r s i b l e  b y  

m e r e  c e s s a t i o n  o f  u s e  ( I X  T r .  2 4 - 2 5 ,  3 0 - 3 2 ) .  He a l s o  f e e l s  

t h a t ,  b e c a u s e  l a t e  a d o l e s c e n c e  a n d  e a r l y  a d u l t h o o d  a r e  

p e r i o d s  o f  g r e a t  i n s t a b i l i t y  i n  t h e  l i v e s  o f  m a n y ,  t h e  

d r u g  i s  m o r e  d a n g e r o u s  t o  t h e  y o u n g  ( I X  T r .  4 0 - 4 1 ) ,  a n d  

f u r t h e r  t h a t  i t  i s  p a r t i c u l a r l y  d a n g e r o u s  t o  c h i l d r e n  a n d  

y o u n g e r  a d o l e s c e n t s  ( I X  T r .  4 7 - 4 9 ) .

D r .  G a b r i e l  N a h a s ,  a n  a n a e s t h e s i o l o g i s t  w i t h  

f u r t h e r  b a c k g r o u n d  i n  p h y s i o l o g y  a n d  p h a r m a c o l o g y ,  wh o  h a s  

c o n d u c t e d  l e n g t h y  r e s e a r c h  o n  m a r i j u a n a  a n d  o t h e r  d r u g s  

a c t i n g  o n  t h e  c e n t r a l  n e r v o u s  s y s t e m  (X T r .  3 - 4 ) ,  a n d  h a s
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b e e n  c o n s u l t a n t  t o  t h e  F r e n c h  M i n i s t r y  o f  H e a l t h  o n

m a r i j u a n a  a n d  d r u g  a b u s e  s i n c e  1 9 6 9  (X T r .  9 ) ,  t e s t i f i e d

n o t  o n l y  t o  h i s  own r e s e a r c h  o n  t h e  e f f e c t  o f  t e t r a h y d r o c a n n a b i n o l

o n  t h e  i mmune  s y s t e m s  o f  t h e  b o d y  ( XI  T r .  1 6 - 2 4 ) ,  b u t  a l s o

o n  o t h e r  e f f e c t s  o f  t h e  d r u g .  H i s  p r i n c i p a l  c o n c e r n  wa s

w i t h  t h e  u s e  o f  t h e  s t r o n g e r  p r e p a r a t i o n s  s u c h  a s  h a s h i s h

( XI  T r .  2 5 - 2 8 ) ,  a n d  i n  p a r t i c u l a r  w i t h  l o n g - t e r m  u s e r s ,

( XI  T r .  1 1 5 ,  1 2 3 ,  1 5 6 ) ,  d u e  a p p a r e n t l y  t o  h i s  s t u d y  o f  

o t h e r  c u l t u r e s  w h e r e  c h r o n i c ,  l o n g - t e r m  u s e  i s  e n d e m i c .

In s u c h  u s e r s ,  a p h y s i c a l  t o l e r a n c e  d e v e l o p s  ( XI  T r .  2 9 - 3 1 ,

1 2 3 ) ,  t h e  c o n t r o v e r s i a l  " a m o t i v a t i o n a l  s y n d r o m e " c a n  o c c u r  

( XI  T r .  1 5 6 ) ,  a n d  o n e  s t u d y  h a s  d e m o n s t r a t e d  a n  a s s o c i a t i o n  

w i t h  v a r i o u s  " e s p i r a t o r y  a i l m e n t s ,  d e c r e a s e  i n  r e s p i r a t o r y  

f u n c t i o n  a n d  t h e  p r e s e n c e  o f  a b n o r m a l  b r o n c h i a l  t i s s u e

o f  t h e  t y p e  a s s o c i a t e d  w i t h  l u n g  c a n c e r ,  s u c h  a s  i s  o b s e r v e d
. , 4
i n  h e a v y  c i g a r e t t e  s m o k e r s  (XT T r .  4 1 - 4 2 ) .

^S e e  N a h a s ,  M a r i j u a n a  - D e c e p t i v e  Weed 1 9 - 2 4  ( 1 9 7 3 ) .

4
T h e  s a m e  a u t h o r  h a s  i n d i c a t e d  t h a t  h a s h i s h  a b u s e  i n  c o n ­

j u n c t i o n  w i t h  a l c o h o l  i s  p a r t i c u l a r l y  h a z a r d o u s  ( XI  T r .  1 6 7 ) .
T h e r e  a r e  a n i m a l  s t u d i e s  w h i c h  i n d i c a t e  t h a t  THC p o t e n t i a t e s  
t h e  a c t i o n  o f  c e r t a i n  o t h e r  d r u g s .  K a y m a k c a l a n ,  P h y s i o l o g i c a l  
a n d  P s y c h o l o g i c a l  D e p e n d e n c e  o n  THC i n  R h e s u s  M o n k e y s , i n  P a t o n  
a n d  C r o w n ,  C a n n a b i s  a n d  I t s  D e r i v a t i v e s  1 4 2 ,  1 4 5  ( 1 9 7 2 ) .



Wi t h,  r e l a t i o n  t o  p u b l i c  s a f e t y ,  b o t h  S t a t e ' s  

a n d  d e f e n d a n t ' s  w i t n e s s e s  w e r e  c o n c e r n e d  w i t h  t h e  e f f e c t  

o f  c a n n a b i s  u p o n  t h e  a b i l i t y  t o  d r i v e .  W h i l e  t h e  

s c i e n t i f i c  e v i d e n c e  i n  t h i s  a r e a  i s  n o t  e n t i r e l y  i n  

a g r e e m e n t  ( I X  T r .  6 7 ) ,  t h e r e  a r e  d e f i n i t e  a d v e r s e  e f f e c t s  

" l i k e  w i t h  a l c o h o l ,  b a r b i t u a t e s ,  e t c . "  ( X I I  T r .  3 2 9 . ;

I t  i s  n o  a n s w e r  t o  t h i s  p r o b l e m  t o  s t a t e  t h a t  " d r i v i n g  

u n d e r  t h e  i n f l u e n c e "  c o u l d  b e  s p e c i f i c a l l y  p r o h i b i t e d ,  a s  

w i t h  a l c o h o l ,  b e c a u s e  t h e r e  i s  n o  r e l i a b l e  t e s t  a t  p r e s e n t  

w h i c h  c o u l d  b e  u s e d  t o  p r o v e  c a n n a b i s  i n t o x i c a t i o n  i n  c o u r t  

( X I I  T r .  3 3 0 ) .  No v a l i d  i n f o r m a t i o n  i s  a s  y e t  a v a i l a b l e  on  

t h e  p r e s e n t  n u m b e r  o f  d e a t h s  a n d  i n j u r i e s  o n  t h e  h i g h w a y  

c a u s e d  by  m a r i j u a n a  i n t o x i c a t i o n  ( I I  T r .  7 8 ) .  I t  i s  a p p a r e n t ,  

h o w e v e r ,  t h a t  b e c a u s e  o f  t h e  l a c k  o f  a u s a b l e  t e s t  f o r  s u c h  

i n t o x i c a t i o n ,  " d e c r i m i n a l i z i n g "  p r i v a t e  p o s s e s s i o n  o f  t h e  

d r u g  f o r  p e r s o n a l  u s e  w o u l d  a m o u n t  t o  l e g a l i z a t i o n  o f  i t s  

u s e  b y  d r i v e r s ,  a n d  t h a t  w h a t e v e r  t h e  p r e s e n t  l e v e l  o f  

c a n n a b i s - c a u s e d  a c c i d e n t s  i s ,  t h a t  l e v e l  c o u l d  b e  e x p e c t e d  

t o  i n c r e a s e .  T h e  s a m e  t h i n g  c a n  b e  s a i d ,  o f  c o u r s e ,  f o r  

t h e  e f f e c t  o f  c a n n a b i s  i n t o x i c a t i o n  u p o n  o t h e r  p o t e n t i a l l y  

h a z a r d o u s  a c t i v i t i e s ,  s u c h  a s  t h e  u s e  o f  f i r e a r m s ,  p o w e r  

c o o l s ,  m a c h i n e r y ,  e t c .  We a r e  a m e c h a n i z e d  s o c i e t y ,  a n d  

t h e  i n t e r a c t i o n  o f  m e c h a n i z a t i o n  a n d  a l c o h o l  h a s  a l r e a d y  

c r e a t e d  q u i t e  a s u f f i c i e n t  h a z a r d .  To r e l a x  o u r  c o n t r o l



o v e r  a n  a d d i t i o n a l  d r u g  c a n  o n l y  i n c r e a s e  t h a t  h a z a r d .

Among a l l  t h e  c o n f l i c t i n g  e v i d e n c e ,  i t  i s  

w o r t h y  o f  n o t e  t h a t  n o  w i t n e s s ,  n o t  e v e n  t h e  p r o p o n e n t s  

o f  " d e c r i m i n a l i z a t i o n ' , ' "  w o u l d  s a y  t h a t  c a n n a b i s  i s  h a r m l e s s .  

And i t  i s  n o t  h a r m l e s s .  I t  i s  a p s y c h o a c t i v e  d r u g  w i t h  

d e f i n i t e  a b u s e  p o t e n t i a l ,  a n d  w i t h  a t  l e a s t  t h e  c a p a b i l i t y  

o f  b e c o m i n g  a m a j o r  o b s t a c l e  t o  p u b l i c  h e a l t h  a n d  s a f e t y .

We l i v e  t o d a y  i n  a s o c i e t y  i n  w h i c h  t h e  p r o b l e m  o f  d r u g  

a b u s e  h a s  a c h i e v e d  f r i g h t e n i n g  p r o p o r t i o n s .  The  e l e c t e d  

r e p r e s e n t a t i v e s  o f  t h a t  s o c i e t y  h a v e  s o  f a r  c h o s e n  n o t  t o  

r e m o v e  t h e  S t a t e ' s  d e t e r r e n t  h a n d  f r o m  t h e  d r u g  m a r i j u a n a ,  

e v e n  i n  t h e  c o n t e x t  o f  p r i v a t e  p o s s e s s i o n .  T h e  d i s t r i c t  

a n d  s u p e r i o r  c o u r t s  h a v e  f o u n d  t h e  e v i d e n c e  b e l o w  s u f f i c i e n t  

t o  j u s t i f y  t h a t  a c t i o n .  R e s p o n d e n t  u r g e s  t h i s  c o u r t ,  l i k e ­

w i s e ,  t o  d e c l a r e  t h a t  t h e  p e o p l e  o f  A l a s k a  a r e  n o t  

c o n s t i t u t i o n a l l y  r e q u i r e d  t o  w e l c o m e  i n t o  t h e i r  m i d s t  y e t  

a n o t h e r  m i n d - a l t e r i n g  c h e m i c a l .

5
O n e  s t u d y  i n  w h i c h  c a n n a b i s  w a s  c o m p a r e d  w i t h  a l c o h o l  i n  i t s  

e f f e c t  o n  d r i v i n g  s k i l l s  h a s  c o n c l u d e d  t h a t

C a n n a b i s  h a s  s u c h  p r o n o u n c e d  e f f e c t s  o n  
s k i l l s  a n d  j u d g m e n t s  e s s e n t i a l  f o r  d r i v i n g  
t o  m a k e  m o t o r i n g  d u r i n g  c a n n a b i s  i n t o x i ­
c a t i o n  a h a z a r d o u s  u n d e r t a k i n g .

R a f a e i s e n ,  C a n n a b i s  a n d  A l c o h o l :  E f f e c t s  o n  S i m u l a t e d  C a r
D r i v i n g  a n d  P s y c h o l o g i c a l  T e s t s  i n  P a t o n  a n d  C r o w n ,  C a n n a b i s  
a n d  I t s  D e r i v a t i v e s  1 8 4 ,  1 8 9  ( 1 9 7 2 ) .  I n  s o m e  a s p e c t s ,  t h e  
e f f e c t s  o f  c a n n a b i s  w e r e  f o u n d  t o  b e  m o r e  p r o n o u n c e d  t h a n  
t h o s e  o f  a l c o h o l .  I d .  a t  1 8 5 - 8 8 .

5
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C. I s  t h e r e  a " f u n d a m e n t a l "  r i g h t  t o  
p o s s e s s  m a r i j u a n a ?

Up t o  t h i s  p o i n t ,  i t  h a s  b e e n  a s s u m e d  t h a t  t h e  

" f u n d a m e n t a l "  r i g h t  t o  p r i v a c y  i m p l i e s  a r i g h t  t o  p o s s e s s  

s u b s t a n c e s  s u c h  a s  m a r i j u a n a ,  a n d  t h a t  t h e r e f o r e  a " c o m p e l l i n g  

s t a t e  i n t e r e s t "  m u s t  b e  s h o w n  i n  o r d e r  t o  j u s t i f y  t h e  S t a t e ' s  

p r o h i b i t i o n  o f  t h e  d r u g .  R e s p o n d e n t  n o w ,  h o w e v e r ,  p r o p o s e s  

t o  e x a m i n e  s o m e  o f  t h e  i m p l i c a t i o n s  o f  t h a t  p o s i t i o n .

U n d e r  t h e  F e d e r a l  C o n s t i t u t i o n ,  t h e  e x i s t e n c e  o f

a l i m i t e d  r i g h t  t o  p r i v a c y  i s  w e l l - e s t a b l i s h e d .  S e e  G r i s w o l d

v .  C o n n e c t i c u t , 3 8 1  U . S .  4 7 9 ,  14 L.  Ed .  2d 5 1 0  ( 1 9 6 5 ) .  R e c e n t

d e c i s i o n s  o f  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  h o w e v e r ,

c l e a r l y  s u g g e s t  t h a t  n e i t h e r  t h i s  r i g h t  n o r  t h e  F o u r t e e n t h

A m e n d m e n t  c o n c e p t  o f  " l i b e r t y "  ma k e  " f u n d a m e n t a l "  a n y  r i g h t

w h i c h  t h e  i n d i v i d u a l  may h a v e  t o  i n g e s t  h a r m f u l  o r  p o t e n t i a l l y

h a r m f u l  s u b s t a n c e s  i n t o  h i s  b o d y .  I n  P a r i s  A d u l t  T h e a t r e  I v .

S l a t o n , 37  L.  E d .  2d 4 4 6  ( 1 9 7 3 ) ,  t h e  C o u r t  s t a t e d :

I t  i s  a r g u e d  t h a t  i n d i v i d u a l  " f r e e  w i l l "  
m u s t  g o v e r n ,  e v e n  i n  a c t i v i t i e s  b e y o n d  
t h e  p r o t e c t i o n  o f  t h e  F i r s t  A m e n d m e n t  
a n d  o t h e r  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  
p r i v a c y ,  a n d  t h a t  G o v e r n m e n t  c a n n o t  
l e g i t i m a t e l y  i m p e d e  i n d i v i d u a l ' s  d e s i r e  
t o  s e e  o r  a c q u i r e  o b s c e n e  p l a y s ,  m o v i e s ,  
a n d  b o o k s .  We d o  i n d e e d  b a s e  o u r  s o c i e t y  
on c e r t a i n  a s s u m p t i o n s  t h a t  p e o p l e  h a v e  
t h e  c a p a c i t y  f o r  f r e e  c h o i c e .  M o s t  
e x e r c i s e  o f  i n d i v i d u a l  f r e e  c h o i c e - -  
t h o s e  i n  p o l i t i c s ,  r e l i g i o n  a n d  e x p r e s s i o n  
o f  i d e a s  - - e x p l i c i t l y  p r o t e c t e d  b y  t h e
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C o n s t i t u t i o n .  T o t a l l y  u n l i m i t e d  p l a y  
f o r  f r e e  w i l l ,  h o w e v e r ,  i s  n o t  a l l o w e d  
i n  o u r s  o r  a n y  o t h e r  s o c i e t y .  We h a v e  
j u s t  n o t e d ,  f o r  e x a m p l e ,  t h a t  n e i t h e r  
t h e  F i r s t  A m e n d m e n t  n o r  " f r e e  w i l l "  
p r e c l u d e s  S t a t e s  f r o m  h a v i n g  " b l u e  s k y "  
l a w s  t o  r e g u l a t e  w h a t  s e l l e r s  o f  
s e c u r i t i e s  ma y  w r i t e  o r  p u b l i s h  a b o u t  
t h e i r  w a r e s .  . . . S u c h  l a w s  a r e  t o  
p r o t e c t  t h e  w e a k ,  t h e  u n i n f o r m e d ,  t h e  
u n s u s p e c t i n g ,  a n d  t h e  g u l l i b l e  f r o m  
t h e  e x e r c i s e  o f  t h e i r  own v o l i t i o n .

I d .  a t  4 6 0 - 6 1 .

Our  p r i o r  d e c i s i o n s  r e c o g n i z i n g  a r i g h t  
t o  p r i v a c y  g u a r a n t e e d  b y  t h e  F o u r t e e n t h  
A m e n d m e n t  i n c l u d e d  " o n l y  t h o s e  p e r s o n a l  
r i g h t s  t h a t  c a n  b e  d e e m e d  ' f u n d a m e n t a l '  
o r  ' i m p l i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  
l i b e r t y . ' "  . . . T h i s  p r i v a c y  r i g h t  
e n c o m p a s s e s  a n d  p r o t e c t s  t h e  p e r s o n a l  
i n t i m a c i e s  o f  t h e  h o m e ,  t h e  f a m i l y ,  
m a r r i a g e ,  m o t h e r h o o d ,  p r o c r e a t i o n ,  a n d  
c h i l d  r e a r i n g .  . . . N o t h i n g ,  h o w e v e r ,  
i n  t h i s  C o u r t ' s  d e c i s i o n  i n t i m a t e s  t h a t  
t h e r e  i s  a n y  " f u n d a m e n t a l "  p r i v a c y  r i g h t  
" i m p l i c i t  i n  t h e  c o n c e p t  o f  o r d e r e d  
l i b e r t y "  t o  w a t c h  o b s c e n e  m o v i e s  i n  p l a c e s  
o f  p u b l i c  a c c o m m o d a t i o n .

I d . a t  4 6 2  ( c i t a t i o n s  o m i t t e d ) .  I n  Ro e  v .  W a d e , 4 1 0  U . S .  1 1 3 ,

35 L. Ed .  2 d  1 4 7  ( 1 9 7 3 ) ,  t h e  C o u r t  s a i d :

In  f a c t ,  i t  i s  n o t  c l e a r  t o  u s  t h a t  
t h e  c l a i m  a s s e r t e d  b y  s o m e  a m i c i  t h a t  
o n e  h a s  a n  u n l i m i t e d  r i g h t  t o  d o  w i t h  
o n e ' s  b o d y  a s  o n e  p l e a s e s  b e a r s  a  c l o s e  
r e l a t i o n s h i p  t o  t h e  r i g h t  o f  p r i v a c y  
p r e v i o u s l y  a r t i c u l a t e d  i n  t h e  C o u r t ' s  
d e c i s i o n s .  T h e  C o u r t  h a s  r e f u s e d  t o  
r e c o g n i z e  a n  u n l i m i t e d  r i g h t  o f  t h i s  
k i n d  i n  t h e  p a s t .  . . .

4 1 0  U . S .  a t  1 5 4 ;  35  L.  Ed .  2d  a t  1 7 7 .  N o r  d o e s  S t a n l e y  v .  G e o r g i a ,
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5 9 4  U . S .  5 5 7 ,  22 L.  E d .  2d 5 4 2  ( 1 9 6 9 )  a s s i s t  p e t i t i o n e r ' s  

a r g u m e n t ,  f o r  i n  t h a t  d e c i s i o n  t h e  c o u r t  s p e c i f i c a l l y  d i s ­

c l a i m e d  a n y  l i m i t a t i o n  o n  t h e  p o w e r  o f  g o v e r n m e n t  t o  p u n i s h  

t h e  p o s s e s s i o n o o ' f  n a r c o t i c s  o r  o t h e r  p r i v a t e  a c t s  a s  c r i m e .

I d .  a t  5 6 8  n . l l ,  2 2  L.  Ed .  2d  a t  5 5 1 .

T u r n i n g  t o  s t a t e  l a w ,  i t  i s  s u b m i t t e d  t h a t  t h e  

c a s e  o f  B r e e s e  v .  S m i t h , 5 0 1  P . 2d 1 5 9  ( A l a s k a  1 9 7 2 )  l i k e w i s e  

d o e s  n o t  s u g g e s t  a " f u n d a m e n t a l "  r i g h t  t o  u s e  p s y c h o a c f i v e  

d r u g s .  T h e r e  t h i s  c o u r t  f o u n d  t h a t  t h e  " s p e c t r e  o f  r o v e r n -  

m e n t a l  c o n t r o l  o f  t h e  p h y s i c a l  a p p e a r s . i c e s  o f  p r i v a t e  

c i t i z e n s ,  y o u n g  a n d  o l d ,  i s  a n t i t h e t i c a l  t o  a f r e e  s o c i e t y ,  

c o n t r a r y  t o  o u r  n o t i o n s  o f  a g o v e r n m e n t  o f  l i m i t e d  p o w e r s ,  

a n d  r e p u g n a n t  t o  t h e  c o n c e p t  o f  p e r s o n a l  l i b e r t y . "  I d .  a t  

1 6 9 .  S u r e l y ,  h o w e v e r ,  t h a t  c a n n o t  b e  s a i d  o f  t h e  t i m e - t e s t e d  

a n d  w e l l - e s t a b l i s h e d  g o v e r n m e n t a l  p r a c t i c e  o f  i n s u r i n g  t h e  

h e a l t h  a n d  s a f e t y  o f  i t s  c i t i z e n s  b y  r e g u l a t i n g  t h e  u s e  o f  

h a r m f u l  a n d  p o t e n t i a l l y  h a r m f u l  s u b s t a n c e s .

R e c e n t l y ,  h o w e v e r ,  t h i s  c o u r t  d e c i d e d  t h e  c a s e

o f  G r a y  v .  S t a t e , Op.  N o .  1 0 6 8  ( A l a s k a  A u g u s t  1 2 ,  1 9 7 4 ) .

In t h a t  o p i n i o n ,  A r t i c l e  I ,  S e c t i o n  22  o f  t h e  A l a s k a  C o n s t i t u t i o n

w a s  i n t e r p r e t e d  f o r  t h e  f i r s t  t i m e .  T h a t  s e c t i o n  p r o v i d e s :

T h e  r i g h t  o f  t h e  p e o p l e  t o  p r i v a c y  i s  
r e c o g n i z e d  a n d  s h a l l  n o t  b e  i n f r i n g e d .

T h i s  c o u r t  n o t e d  t h a t  t h e r e  w a s n n o  a v a i l a b l e  r e c o r d e d  h i s t o r y

-28-



o f  t h i s  r e c e n t  a m e n d m e n t ,  b u t  s u g g e s t e d  t h a t  " c l e a r l y  i t  

s h i e l d s  th . e  i n g e s t i o n  o f  f o o d ,  b e v e r a g e s  o r  o t h e r  s u b ­

s t a n c e s . "  G r a y  v . S t a t e , s u p r a , a t  9 .  T h e  c o u r t  f u r t h e r  

s t a t e d :

B u t  t h e  r i g h t  o f  p r i v a c y  i s  n o t  
a b s o l u t e .  Wh e r e  a  c o m p e l l i n g  s t a t e  
i n t e r e s t  i s  s h o w n ,  t h e  r i g h t  may  b e  
h e l d  t o  b e  s u b o r d i n a t e  t o  e x p r e s s  
c o n s t i t u t i o n a l  p o w e r s  s u c h  a s  t h e  
a u t h o r i z a t i o n  o f  t h e  l e g i s l a t u r e  t o  
p r o m o t e  a n d  p r o t e c t  p u b l i c  h e a l t h
a n d  p r o v i d e  f o r  t h e  g e n e r a l  w e l f a r e .

I d .  a t  9 - 1 0 .

T h e  i m p l i c a t i o n s  o f  t h i s  l a n g u a g e  a r e  v a s t ,  a n d  

v a s t l y  t r o u b l i n g .  I f  t h e r e  i s  a " f u n d a m e n t a l "  r i g h t  t o  

i n g e s t  a l l  " s u b s t a n c e s "  a n d  a " c o m p e l l i n g  s t a t e  i n t e r e s t "  

i n  t h e  s t r i c t  s e n s e  m u s t  b e  s h o w n  i n  o r d e r  t o  j u s t i f y

r e g u l a t i o n ,  d o e s  i t  t h e n  f o l l o w  t h a t  o n e  h a s  a c o n s t i t u t i o n a l

r i g h t  t o  a b u s e  b a r b i t u a t e s ?  LSD? H e r o i n ?  I s  t h e r e  a r i g h t  

t o  c o m m i t  s u i c i d e  b y  t h e  i n g e s t i o n  o f  p o i s o n ?  I s  t h e r e  a  

r i g h t  t o  d r i n k  a l c o h o l  i n  a n y  m a n n e r  o n e  c h o o s e s ?  I f  s o ,  

i s  AS 4 7 . 3 7 . 1 9 0  ( I n v o l u n t a r y  C o m m i t m e n t  o f  A l c o h o l i c s )  

c o n s t i t u t i o n a l ?  S i n c e  c h i l d r e n  t o o  h a v e  f u n d a m e n t a l  r i g h t s ,  

B r e e s e  v .  S m i t h , 5 0 1  P . 2 d  1 5 9 ,  1 6 7  ( A l a s k a  1 9 7 2 ) ,  c a n  t h e  

s t a t e  p r o h i b i t  a m i n o r  f r o m  p o s s e s s i n g  o r  c o n s u m i n g  a l c o h o l ,  

w h i c h  p e t i t i o n e r ' s  w i t n e s s e s  c h a r a c t e r i z e d  a s  t h e  w o r s t  

a n d  m o s t  a b u s e d  d r u g  i n  A m e r i c a ?  M e d i c i n a l  d r u g s ,  t o o ,
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a r e  " s u b s t a n c e s . "  Can t h e  s t a t e  p r o h i b i t  t h e i r  s a l e  

w i t h o u t  p r e s c r i p t i o n ,  o r  i s  e v e r y  man n o w  h i s  own  p h y s i c i a n ? 5

T h e  r o o t  o f  t h e  p r o b l e m  l i e s ,  i n  r e s p o n d e n t ' s

v i e w ,  i n  t h e  b i p o l a r  c o n c e p t  o f  " r i g h t s "  t o  w h i c h  t h e

a p p e l l a t e  c o u r t s  o f  t h i s  c o u n t r y  g e n e r a l l y  s u b s c r i b e .  T h a t

i s ,  a r i g h t  i s  e i t h e r  " f u n d a m e n t a l "  o r  i t  i s  n o t .  I f  i t

i s  " f u n d a m e n t a l , "  a n y  e n c r o a c h m e n t  u p o n  i t  i s  v i e w e d  w i t h

" s t r i c t  s c r u t i n y "  a n d  m u s t  b e  j u s t i f i e d  b y  a " c o m p e l l i n g

s t a t e  i n t e r e s t , "  a s t a n d a r d  w h i c h  o f t e n  s e e m s  i m p o s s i b l e

t o  m e e t .  I f ,  o n  t h e  o t h e r  h a n d ,  t h e  r i g h t  i s  n o t  " f u n d a m e n t a l , "

t h e  s t a t e  may  i n f r i n g e  i t  u p o n  a n y  " r a t i o n a l  b a s i s . "  T h i s

p o l a r i z a t i o n  d o e s  j u s t i c e  n e i t h e r  t o  t h e  s t a t e  n o r  t o  t h e

c i t i z e n .  I n  a r e c e n t  l a w  r e v i e w  a r t i c l e ,  t h e  p r o b l e m  h a s

b e e n  s t a t e d  v e r y  w e l l :

Th e  f u n d a m e n t a l  r i g h t s  d o c t r i n e ,  a s  i t
h a s  b e e n  d e v e l o p e d  b y  t h e  C o u r t ,  l a c k s
c o h e r e n t  a n d  o b j e c t i v e  u n d e r l y i n g  
p r i n c i p l e s .  I t  t h e r e f o r e  s e e m s  i m p o s s i b l e  
t o  d e t e r m i n e ,  o t h e r  t h a n  b y  j u d i c i a l  
f i a t ,  j u s t  w h a t  r i g h t s  s h o u l d  b e  t r e a t e d

^The  S t a t e  r e c o g n i z e s ,  o f  c o u r s e ,  t h a t  a c o n s t i t u t i o n a l  
d i s t i n c t i o n  c a n  b e  d r a w n  b e t w e e n  t h e  s a l e  o f  s o m e t h i n g  a n d  i t s  
p r i v a t e  u s e .  Co m p a r e  P a r i s  A d u l t  T h e a t r e  I v .  S l a t o n ,  s u p r a ,  
w i t h  S t a n l e y  v~. G e o r g i a , s u p r a . An a r g u m e n t  o f  s o m e  l o g i c  
c a n  be  m a d e ,  h o w e v e r ,  f o r  t h e  p r o p o s i t i o n  t h a t  i f  t h e r e  i s  
a c o n s t i t u t i o n a l  r i g h t  t o  u s e  a s u b s t a n c e ,  t h e r e  i s  a c o n c o m i t a n t  
r i g h t  t o  o b t a i n  i t ,  a n d  t h e  f a c t  t h a t  G r a y , s u p r a  w a s  a s a l e  
c a s e  w o u l d  s e e m  t o  I n d i c a t e  t h J i t  t h e  p r o b l e m  i s  r e a l .  I f  s o ,  
" d e c r i m i n a l i z a t i o n "  o f  m a r i j u a n a  may b e  a r e d  h e r r i n g ,  a n d  
" l e g a l i z a t i o n "  t h e  c o n s t i t u t i o n a l l y  f o r e o r d a i n e d  r e s u l t .



a s  f u n d a m e n t a l  a n d  a s  j u s t i f y i n g  s t r i c t  
r e v i e w .  T h e  t h r e a t  o f  j u d i c i a l  l e g i s l a ­
t i o n  i s  t h u s  r a i s e d  a n d ,  w i t h o u t  a s h o w i n g  
o f  p r i n c i p l e s ,  c a n n o t  b e  s a t i s f a c t o r i l y  
a l l a y e d .

T h e r e  i s  a l s o  w h a t  m i g h t  b e  c a l l e d  t h e  
c a n n o n i z a t i o n  p r o b l e m .  D e c l a r i n g  a r i g h t  
t o  b e  f u n d a m e n t a l  a p p e a r s  t o  g i v e  t h e  
r i g h t  a n  i n f r a n g i b l e  s a n c t i t y ,  f o r  s t a t e  
a u t h o r i t y  c a n n o t  r e g u l a t e  o r  b u r d e n  i t s  
e x e r c i s e  w i t h o u t  s h o w i n g  a c o m p e l l i n g  
i n t e r e s t  t o  do  s o .  M o s t  " r i g h t s "  a r e  
j u s t  c a t e g o r i c a l  n a m e s  f o r  r e c o g n i z e d  
l e g a l  p r o t e c t i o n  o f  a v a r i e t y  o f  s i m i l a r  
o r  r e l a t e d  h u ma n  i n t e r e s t s .  The  i n t e r e s t s  
s u b s u m a b l e  u n d e r  a n y  g i v e n  r i g h t  ma y  r a n g e  
f r o m  t h e  t r i v i a l  t o  t h e  e x t r e m e l y  i m p o r t a n t .
I f  t h e  r i g h t  i s  d e c l a r e d  f u n d a m e n t a l ,  t h e  
s t a t e  m a y  b e  p r e c l u d e d  f r o m  r e g u l a t i n g  
e v e n  t h e  t r i v i a l  i n s t a n c e s  o f  i t s  e x e r c i s e .
On t h e  o t h e r  h a n d ,  s t r a i n e d  a n a l y s i s  may  
be  r e q u i r e d  t o  s h o w  t h a t  t h e  c l a i m e d  r i g h t  
i s  n o t  r e a l l y  a n  i s s u e ,  o r  t h a t  t h e  s t a t e  
a c t u a l l y  h a s  a c o m p e l l i n g  i n t e r e s t ,  o r  t h a t  
t h e  e x e r c i s e  o f  t h e  r i g h t  i s  n o t  r e a l l y  
b u r d e n e d  i n  t h e  p a r t i c u l a r  c a s e .  D e c l a r a t i o n  
o f  a r i g h t  a s  f u n d a m e n t a l ,  t h e r e f o r e ,  w i t h o u t  
an a t t e n d a n t  s t a t e m e n t  a s  t o  w h e r e i n  i t  i s  
f u n d a m e n t a l ,  g e n e r a t e s  s e v e r e  a n a l y t i c  
p r o b l e m s  a n d  p r e c l u d e s  j u d g m e n t s  r e s p o n s i v e  
t o  t h e  r e a l  n a t u r e  o f  t h e  r i g h t s  a n d  i n t e r e s t s  
i n v o l v e d .

T h e  f u n d a m e n t a l  r i g h t s  d o c t r i n e  a l s o  d o e s  
n o t  s o l v e  t h e  p r o b l e m s  o f  a d o u b l e  s t a n d a r d  
o f  j u d i c i a l  r e v i e w ,  a  s t a n d a r d  f e l t  t o  b e  
c o r r e c t  w h e n  f i r s t  a m e n d m e n t  o r  m i n o r i t y  
r i g h t  a r e  i n v o l v e d ,  b u t  n e v e r  e v e n  t h e n  
s a t i s f a c t o r i l y  j u s t i f i e d  o n  a s o u n d  j u r i s ­
p r u d e n t i a l  b a s i s .  T h e  w i n n e r - t a k e - a l l  r e s u l t  
o f  t h e  d o u b l e  s t a n d a r d  e n c o u r a g e s  t h e  u p ­
g r a d i n g  o r  d o w n g r a d i n g  o f  i n t e r e s t s  s o  t h a t  
t h e y  ma y  f i t  i n t o  t h e  p r o p e r  c a t e g o r y ,  b u t  
i n  d o i n g  s o  d o e s  n o t  d o  j u s t i c e  t o  t h e  
i n t e r e s t s  u n d e r  r e v i e w .  On t h e  o t h e r  h a n d ,  
i f  j u s t i c e  i s  t o  b e  d o n e ,  t h e r e  may  b e  a
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a s o r t  o f  b a l a n c i n g  t e s t  i s  n e e d e d ,

w a t e r i n g  d o wn  o f  b o t h  t h e  r a t i o n a l  b a s i s  
a n d  t h e  s t r i c t  s c r u t i n y  s t a n d a r d s  o f  
r e v i e w .  When t h i s  h a p p e n s ,  i t  s c r e e n s  
a m o r e  s u b t l e  f o r m  o f  j u d i c i a l  l e g i s l a t i o n  
a n d ,  m o r e  i m p o r t a n t l y ,  f a i l s  t o  g i v e  
p r i n c i p l e  g u i d a n c e  t o  t h e  l o w e r  l e v e l s  
o f  o u r  v a s t  l e g a l  s y s t e m .

F i n a l l y ,  t h e  c u r r e n t  f u n d a m e n t a l  r i g h t s  
d o c t r i n e  c r e a t e s  a n  a n o m a l y  i n  o u r  
c o n s t i t u t i o n a l  l i f e  u n d e r  w h i c h  i n t e r e s t s  
w h i c h  may  b e  o f  l i t t l e  i m p o r t a n c e  t o  m a n y ,  
s u c h  a s  t r a v e l ,  a r e  g i v e n  e x t r e m e  p r o t e c t i o n ,  
w h i l e  i n t e r e s t s  o f  e x t r e m e  i m p o r t a n c e  t o  
v i r t u a l l y  a l l ,  s u c h  a s  o p p o r t u n i t i e s  t o  
w o r k ,  d o  n o t  r e c e i v e  s p e c i a l  p r o t e c t i o n .  . . .
B u t  c o n t e m p o r a n e o u s  p r e s s u r e s  a r e  g e n e r a t e d  
t o  d i s t i l l  c o n s t i t u t i o n a l  p r o t e c t i o n  f o r  
h i g h l y  v a l u e d  h u ma n  i n t e r e s t s  f r o m  o u t  o f  
t h e  o f t e n  t i m e s  v a g u e  g e n e r a l i t i e s  o f  t h e  
C o n s t i t u t i o n .  T h e  f u n d a m e n t a l  r i g h t  o f  
p r i v a c y ,  f o r  e x a m p l e ,  w a s  f o u n d  i n  t h a t  
w a y .  B u t  t h e  c r e a t i o n  o f  c o n s t i t u t i o n a l  
r i g h t s  b y  i m p l i c a t i o n  ma y  b e  t h e  v e r y  
s u b s t a n c e  o f  j u d i c i a l  l e g i s l a t i o n .  T h u s ,  
t h e  f u n d a m e n t a l  r i g h t s  d o c t r i n e  g e n e r a t e s  
c o n s t i t u t i o n a l  a c t i o n  a n d  r e a c t i o n ,  
e x p a n s i o n  a n d  r e t r e n c h m e n t - - a l l  w i t h o u t  
e v e r  h a v i n g  r e s o l v e d  t h e  b a s i c  i n t e l l e c t u a l  
a n d  j u r i s p r u d e n t i a l  i s s u e s .

G. G o o d p a s t e r ,  T h e  C o n s t i t u t i o n  a n d  F u n d a m e n t a l  R i g h t s , 15

A r i z .  L.  R e v .  4 7 9 ,  5 0 5 - 0 6  ( 1 9 7 3 ) .  P r o f e s s o r  G o o d p a s t e r  r e a s o n s

t h a t  t h e  c h i e f  i s s u e  p r e s e n t e d  b y  a l l  t h i s  i s  n o t  w h a t  t h e

f u n d a m e n t a l  r i g h t s  a r e ,  b u t  " w h e t h e r  t h e r e  s h a l l  be  j u d i c i a l

r e v i e w  a n d  h o w m u c h  j u d i c i a l  r e v i e w  t h e r e  s h a l l  b e . "  IcL a t

5 1 3 .  He c o n c l u d e s  t h a t  o n l y  a f e w  v e r y  b a s i c  r i g h t s  j u s t i f y

f u l l - f l e d g e d  s t r i c t  r e v i e w ,  a n d  t h a t ,  i n  a l l  o t h e r  c a s e s ,



I n  t h e  r e c e n t  c a s e  o f  Roe  v .  W a d e , s u p r a , t h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  a p p e a r s  t o  h a v e  e n g a g e d  i n  s o m e  

t h i n g  r e s e m b l i n g  s u c h  a p r o c e s s .  C o n s i d e r  t h e  f o l l o w i n g  

p a s s a g e :

The  C o u r t ' s  d e c i s i o n s  r e c o g n i z i n g  a 
r i g h t  o f  p r i v a c y  a l s o  a c k n o w l e d g e  t h a t  
s o m e  s t a t e  r e g u l a t i o n  i n  a r e a s  p r o t e c t e d  
b y  t h a t  r i g h t  i s  a p p r o p r i a t e .  As  n o t e d  
a b o v e ,  a S t a t e  ma y  p r o p e r l y  a s s e r t  
i m p o r t a n t  i n t e r e s t s  i n  s a f e g u a r d i n g  
h e a l t h ,  i n  m a i n t a i n i n g  m e d i c a l  s t a n d a r d s ,  
a n d  i n  p r o t e c t i n g  p o t e n t i a l  l i f e .  At  
s o m e  p o i n t  i n  p r e g n a n c y ,  t h e s e  r e s p e c t i v e  
i n t e r e s t s  b e c o m e  s u f f i c i e n t l y  c o m p e l l i n g  
t o  s u s t a i n  r e g u l a t i o n  o f  t h e  f a c t o r s  t h a t  
g o v e r n  t h e  a b o r t i o n  d e c i s i o n .  T h e  p r i v a c y  
r i g h t  i n v o l v e d ,  t h e r e f o r e ,  c a n n o t  b e  s a i d
t o  b e  a b s o l u t e ,  I n  f a c t ,  i t  i s  n o t  c l e a r  j
t o  u s  t h a t  t h e  c l a i m  a s s e r t e d  b y  s o m e  ■
a m i c i  t h a t  o n e  h a s  a n  u n l i m i t e d  r i g h t  t o  
d o  w i t h  '■'ne' s  b o d y  a s  o n e  p l e a s e s  b e a r s
a c l o s e  r e l a t i o n s h i p  t o  t h e  r i g h t  o f  ;
p r i v a c y  p r e v i o u s l y  a r t i c u l a t e d  i n  t h e  
c o u r t ' s  d e c i s i o n s .  T h e  c o u r t  h a s  r e f u s e d
t o  r e c o g n i z e  a n  u n l i m i t e d  r i g h t  o f  t h i s  s
k i n d  i n  t h e  p a s t .  . . .

' . e , t h e r e f o r e ,  c o n c l u d e  t h a t  t h e  r i g h t  
o f  p e r s o n a l  p r i v a c y  i n c l u d e s  t h e  a b o r t i o n  
d e c i s i o n ,  b u t  t h a t  t h i s  r i g h t  i s  n o t  
u n q u a l i f i e d  a n d  m u s t  b e  c o n s i d e r e d  a g a i n s t  
i m p o r t a n t  s t a t e  i n t e r e s t s  i n  r e g u l a t i o n .

4 1 0  U . S .  a t  1 5 4 ,  55  L.  Ed .  2 d  a t  1 7 7 - 7 8 .  A l t h o u g h  t h e  Roe
i

d e c i s i o n  d o e s  s p e a k  i n  t e r m s  o f  c o m p e l l i n g  s t a t e  i n t e r e s t s ,  

i t  i s  a p p a r e n t  t h a t ,  s o m e  s o r t  o f  b a l a n c i n g  p r o c e s s  i s  g o i n g  o n .

T h e  S t a t e  s u b m i t s  t h a t  i f  a s i m i l a r  p r o c e s s  i s  a p p l i e d  t o  t h e  

r i g h t  t o  i n g e s t  " s u b s t a n c e s , "  c o n s i d e r e d  a g a i n s t  t h e  S t a t e ' s



t r a d i t i o n a l l y  b r o a d  p o w e r  a n d  i m p o r t a n t  i n t e r e s t s  i n  p u b l i c  

h e a l t h  a n d  s a f e t y ,  i t  w i l l  b e  s e e n  t h a t  t h e  S t a t e  m u s t  h a v e  

t h e  p o w e r  t o  f o r b i d  t h e  i n g e s t i o n  o f  h a r m f u l  o r  p o t e n t i a l s  

h a r m f u l  s u b s t a n c e s ,  a n d  t h a t ,  g i v e n  t h e  e v i d e n c e  o f  i t s  

h a r m f u l n e s s  d i s c u s s e d  s u p r a , t h e  " r i g h t "  t o  i n g e s t  m a r i j u a n a  

i s  n o t  ' ' f u n d a m e n t a l "  i n  t h e  s t r i c t  s e n s e  a t  a l l ,  a l t h o u g h  t h e  

r i g h t  t o  e a t  t h e  f o o d s  o f  o n e ' s  c h o i c e  may w e l l  b e .



r r

THE UNEQUAL APPLICATION QUESTIONS

A .  The  L e g i s l a t u r e  n e e d  n o t  p r o h i b i t  t o b a c c o  
and  a l c o h o l  i n  o r d e r  t o  p r o h i b i t  m a r i j u a n a .

D e f e n d a n t  l i a s  a r g u e d  t h a t  t o  p r o h i b i t  t h e  p o s s e s s i o n

o f  m a r i j u a n a  w i t h o u t  a t  t h e  s a m e  t i m e  p r o h i b i t i n g  t h e  p o s s e s s i o n

o f  t o b a c c o  a n d  a l c o h o l  i s  v i o l a t i v e  o f  t h e  p r i n c i p l e  o f  e q u a l

p r o t e c t i o n  o f  t h e  l a w .  S u c h  a r g u m e n t s  h a v e  b e e n  d e a l t  w i t h

i n  t w o  r e c e n t  F e d e r a l  c a s e s .  I n  U n i t e d  S t a t e s  v .  M a i d e n ,

3 5 5  F.  S u p p .  7 4 3  ( 1 9 7 3 ) ,  a n  o p i n i o n  w h i c h  a l s o  d e a l t  w i t h

p e t i t i o n e r ' s  s e c o n d  c o n t e n t i o n  c o n c e r n i n g  u n r e a s o n a b l e

c l a s s i f i c a t i o n ,  t h e  c o u r t  s t a t e d :

N e x t  d e f e n d a n t s  a t t a c k  a s  a r b i t r a r y  t h e  
p r o v i s i o n s  o f  f e d e r a l  l a w  t h a t  a c c o m p l i s h  
t h e  p r o s c r i p t i o n  o f  m a r i j u a n a  d i s t r i b u ­
t i o n .  T h e y  c o n t e n d  t h e  p r o v i s i o n s  a r e  
i r r a t i o n a l  i n  o m i t t i n g  a l c o h o l  a n d  
n i c o t i n e ,  a n d  p r o v i d i n g  e q u i v a l e n t  
p e n a l t i e s  f o r  m a r i j u a n a  a n d  f o r  s u c h  
d r u g s  a s  a m p h e t a m i n e s ,  b a r b i t u a t e s  a n d  
LSD,  a n d  i n  c l a s s i f y i n g  m a r i j u a n a  i n  
S c h e d u l e  I a l o n g  w i t h  h e r o i n .

The  p r e m i s e  o f  d e f e n d a n t ' s  f i r s t  t w o  
c o n t e n t i o n s  i s  t h a t  t h e  E q u a l  P r o t e c ­
t i o n  C l a u s e  r e q u i r e s  l e g i s l a t o r s  t o  
s c a l e  p e n a l t i e s  i n  p r o p o r t i o n  t o  t h e  
d a n g e r  o f  t h . e  c o n d u c t  p e n a l i z e d .  The  
p r e m i s e  i s  n o t  s o u n d .  I n  s e t t i n g  
p e n a l t i e s ,  C o n g r e s s  I s  n o t  l i m i t e d  
t o  a n  a s s e s s m e n t  o f  h a r m .  E v e n  i f  
b a r b i t u a t e s  a n d  a m p h e t a m i n e s  p o s e  
g r e a t e r  h e a l t h  h a z a r d s  t h a n  m a r i j u a n a ,
C o n g r e s s  i s  e n t i t l e d  t o  c o n c l u d e  t h a t
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I d .  a t  747 - 4S.

t h e  p e r v a s i v e n e s s  o f  m a r i j u a n a  d i s ­
t r i b u t i o n  j u s t i f i e s  a n  e q u i v a l e n t  
ma x i mu m p e n a l t y  o r  t h a t  s u c h  p e n a l  
p u r p o s e s  a s  g e n e r a l  d e t e r r e n c e  w i l l  
b e  a p p r o p r i a t e l y  s e r v e d  b y  s u c h  a 
p e n a l t y .  N o r  i s  C o n g r e s s  r e q u i r e d  
t o  t a k e  a n  a l l  o r  n o t h i n g  a p p r o a c h  
t o  d r u g  r e g u l a t i o n .  M a r i j u a n a ,  
h o w e v e r  s l i g h t  a  h e a l t h  h a z a r d  i t  
may b e  t o  t h e  t o t a l  p o p u l a t i o n ,  i s  
a  d r u g  t h a t  c a n  c a u s e  e u p h o r i a  a t  
l o w  d o s e s  a n d  h a l l u c i n o g e n i c  r e a c t i o n  
a t  h i g h e r  d o s e s  a m o n g  m o s t  u s e r s ,  
a n d  a s e v e r e  p s y c h o l o g i c a l  d i s t u r b a n c e  
a m o n g  a f e w  u s e r s .  C o n g r e s s  c a n  
r a t i o n a l l y  c o n c l u d e  t h a t  i n t e r s t a t e  
t r a f f i c  i n  s u c h  a d r u g  s h o u l d  b e  
p r o h i b i t e d  b y  a  ma x i mu m f i v e - y e a r  
p e n a l t y .  T h i s  j u d g m e n t  i s  n o t  
r e n d e r e d  i r r a t i o n a l  b e c a u s e  a 
s i m i l a r  p e n a l t y  i s  e s t a b l i s h e d  f o r  
d i s t r i b u t i o n  o f  m o r e  d a n g e r o u s  s u b ­
s t a n c e s ,  n o r  b e c a u s e  o t h e r  d r u g s  w i t h  
c a p a c i t y  f o r  h a r m  a r e  n o t  p r o h i b i t e d .
T h e  l e g i s l a t i v e  j u d g m e n t  c o n c e r n i n g  
a l c o h o l  a n d  n i c o t i n e  ma y  w e l l  h a v e  
t a k e n  i n t o  a c c o u n t  t h e  d e g r e e  t o  w h i c h  
t h e i r  d a n g e r s  a r e  k n o w n ,  t h e  a d v e r s e  
c o n s e q u e n c e s  o f  p r o h i b i t i o n ,  a n d  t h e  
e c o n o m i c  s i g n i f i c a n c e  o f  t h e i r  p r o d u c ­
t i o n .  W h e t h e r  s u c h  f a c t o r s  s h o u l d  l e a d  
t o  s i m i l a r  j u d g m e n t s  c o n c e r n i n g  m a r i j u a n a  
i s  w i t h i n  l e g i s l a t i v e  d i s c r e t i o n .

1

As  p o i n t e d  o u t  i n  r e s p o n d e n t ' s  t r i a l  m e m o r a n d u m ,  t h i s  c a s e  
i s  p a r t i c u l a r l y  s i g n i f ' ^ a n t  b e c a u s e  t h e  c o u r t  i n  r e a c h i n g  i t s  
c o n c l u s i o n  h a d  t h e  a i d  o f  e x p e r t  t e s t i m o n y  f r o m  D o c t o r s  G r i n s p o o n  
a n d  F o r t ,  who  t e s t i f i e d  f o r  t he .  d e f e n d a n t  i n  t h i s  c a s e .



I n  U n i t e d  S t a t e s  v . K i f f e r , c i t e d  i n  r e s p o n d e n t ' s

t r i a l  m e m o r a n d u m  a t  1 4 - 1 5 ,  t h e  c o u r t  a g a i n  c o n s i d e r e d  t h e

q u e s t i o n  o f  t h e  n e c e s s i t y  t o  p r o h i b i t  a l c o h o l  a n d  t o b a c c o ,

a n d  c o n c l u d e d :

I f  C o n g r e s s  d e c i d e s  t o  r e g u l a t e  o r  
p r o h i b i t  s o m e  h a r m f u l  s u b s t a n c e s ,  i t  
i s  n o t  t h e r e b y  c o n s t i t u t i o n a l l y  
c o m p e l l e d  t o  r e g u l a t e  o r  p r o h i b i t  
a l l .  I t  m a y  c o n c l u d e  t h a t  h a l f  a 
l o a f  i s  b e t t e r  t h a n  n o n e .

4 7 7  F . 2d 3 4 9 ,  3 5 5  ( 2 d  C i r .  1 9 7 3 ) .

When w e i g h i n g  a l e g i s l a t i v e  d e c i s i o n  t o  a d o p t  a

p o l i c y  o f  l e g i s l a t i n g  u p o n  o n e  s u b j e c t  a n d  n o t  u p o n  a n o t h e r ,

p e r h a p s  s i m i l a r  o n e ,  i t  m u s t  b e  r e m e m b e r e d  t h a t

[ m ] a t t e r s  o f  p o l i c y  . . . a r e  b y  
d e f i n i t i o n  m a t t e r s  w h i c h  d e m a n d  t h e  
r e s o l u t i o n  o f  c o n f l i c t s  o f  v a l u e ,  
a n d  t h e  e l e m e n t s  o f  c o n f l i c t i n g  
v a l u e s  a r e  l a r g e l y  i m p o n d e r a b l e .
A s s e s s m e n t  o f  t h e i r  c o m p e t i n g  w o r t h  
i n v o l v e s  d i f f e r e n c e s  o f  f e e l i n g ;  i t  
i s  a l s o  a n  e x e r c i s e  i n  p r o p h e c y .
O b v i o u s l y  t h e  p r o p e r  f o r u m  f o r  
m e d i a t i n g  a c l a s h  o f  f e e l i n g s  a n d  
r e n d e r i n g  a p r o p h e t i c  j u d g m e n t  i s  
t h e  b o d y  c h o s e n  f o r  t h o s e  p u r p o s e s  
b y  t h e  p e o p l e .

A m e r i c a n  F e d e r a t i o n  o f  L a b o r  v .  A m e r i c a n  S a s h  5 D o o r  C o . , 

s u p r a , ( F r a n k f u r t e r ,  J .  c o n c u r r i n g ) .  S u r e l y  o n e  o f  t h e  

v a l u e s  w h i c h  a L e g i s l a t u r e  i s  e n t i t l e d  t o  w e i g h  i n  d e c i d i n g  

t o  p r o h i b i t ,  o r  n o t  t o  p r o h i b i t ,  a p a r t i c u l a r  s u b s t a n c e  i s  

t h e  p o l i t i c a l  f e a s i b i l i t y  o f  t h e  p r o p o s e d  p r o h i b i t i o n .
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A l t h o u g h  m a r i j u a n a  ma y  h a v e  b e e n  u s e d  i n  o t h e r  s o c i e t i e s  

f o r  t h o u s a n d s  o f  y e a r s ,  i n  o u r  c u l t u r e  a l c o h o l  a n d  t o b a c c o  

a r e ,  u n f o r t u n a t e l y ,  i n s e p a r a b l y  w o v e n  i n t o  t h e  s o c i a l  

f a b r i c .  As  i s  w e l l  k n o w n ,  a n  a t t e m p t  a t  p r o h i b i t i o n  o f  

a l c o h o l  o n  a n a t i o n a l  s c a l e  h a s  a l r e a d y  f a i l e d  w i t h  

d i s a s t e r o u s  r e s u l t s .  I n  c o n t r a s t ,  m a r i j u a n a ,  d e s p i t e  t h e  

s t a t e m e n t s  o f  t h o s e  who  a d v o c a t e  i t s  u s e ,  i s  a r e l a t i v e l y  

r e c e n t  n e w c o m e r  u p o n  t h e  A m e r i c a n  s c e n e .  T h e  L e g i s l a t u r e  

may w e l l  h a v e  d e c i d e d  t h a t ,  i n  v i e w  o f  t h e  p r o b l e m s  w h i c h  

a l c o h o l  d e m o n s t r a b l y  c a u s e s  i n  t h e  S t a t e  o f  A l a s k a ,  we do  

n o t  n e e d  a n o t h e r  i n t o x i c a n t  f r e e l y  a v a i l a b l e .

On t h e  o t h e r  h a n d ,  a n y  r a t i o n a l  l e g i s l a t o r  

c o n t e m p l a t i n g  p r o h i b i t i o n  o f  a l c o h o l  a n d  t o b a c c o  m u s t  

r e a l i z e  t h a t ,  ( 1 )  i t  w o u l d  n o t  b e  p o s s i b l e  t o  m u s t e r  t h e  

n e c e s s a r y  v o t e s  t o  p a s s  s u c h  a m e a s u r e ,  a n d  ( 2 )  i t  w o u l d  

i n  a l l  p r o b a b i l i t y  b e  u n e n f o r c e a b l e  i f  p a s s e d .  W h a t e v e r  

o n e ' s  p o l i t i c a l  v i e w s  o n  t h e  q u e s t i o n  o f  " g u n  c o n t r o l , "  

i t  i s  a p p a r e n t  t h a t  s i m i l a r  c o n s i d e r a t i o n s  h a v e  m o t i v a t e d  

t h e  c o n g r e s s i o n a l  d e c i s i o n  t o  c u r t a i l  s e v e r e l y  t h e  l a w f u l  

p r i v a t e  p o s s e s s i o n  o f  s u c h  t h i n g s  a s  m a c h i n e  g u n s  a n d  

d y n a m i t e ,  w h i l e  l e a v i n g  t h e  r e g u l a t i o n  o f  s p o r t i n g  f i r e a r m s  

l a r g e l y  i n  t h e  h a n d s  o f  t h e  s e v e r a l  s t a t e s .  T h i s  i s  t h e  

s o r t  o f  p o l i t i c a l  j u d g m e n t  w h i c h  l e g i s l a t o r s  a r e  p e c u l i a r l y



c o m p e t e n t  t o  m a k e ,  a n d  w h i c h  t h e y  m u s t  b e  p e r m i t t e d  t o  

ma k e  i n  a  d e m o c r a t i c  s o c i e t y .  To h o l d  t h a t ,  b e c a u s e  i t  i s  

n o t  p o l i t i c a l l y  f e a s i b l e  t o  p r o h i b i t  c e r t a i n  h a z a r d o u s  

s u b s t a n c e s ,  i t  i s  c o n s t i t u t i o n a l l y  f o r b i d d e n  t o  p r o h i b i t  

o t h e r s  w o u l d  b e  a n  e x e r c i s e  i n  a b s u r d i t y ,  a n d  d a n g e r o u s  

t o  t h e  c o n c e p t  o f  g o v e r n m e n t  by t h e  p e o p l e .
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B.  A l a s k a ' s  c l a s s i f i c a t i o n  o f  m a r i j u a n a  w i t h  
o t h e r  d a n g e r o u s  d r u g s  i s  n o t  u n r e a s o n a b l e .

I n  t h e  S t a t e  o f  A l a s k a ,  m a r i j u a n a  i s  l e g i s l a t i v e l y  

c l a s s i f i e d  n o t  a s  a n a r c o t i c ,  a s  i s  d o n e  i n  s o m e  s t a t e s ,  s e e , 

e . g . , P e o p l e  v .  S u m m i t , 5 1 7  P . 2d 8 5 0  ( C o l o .  1 9 7 4 ) ,  n o r  i n  i t s  

o wn s e p a r a t e  c a t e g o r y ,  a s  d e f e n d a n t  u r g e s .  I n s t e a d ,  i t  i s  

g r o u p e d  t o g e t h e r  w i t h  a n u m b e r  o f  o t h e r  s u b s t a n c e s  i n  a 

c a t e g o r y  c a l l e d  " d e p r e s s a n t ,  h a l l u c i n o g e n i c  o r  s t i m u l a n t  

d r u g s . "  T h i s  c l a s s  i n c l u d e s :

(A)  c a n n a b i s ,  p s i l o c y b i n ,  d i m e t h y l t r y p t a m i n e , 
l y s e r g i c  a c i d  d i e t h y l a m i d e ,  a n d  e v e r y  o t h e r  
s u b s t a n c e  h a v i n g  s i m i l a r  p h y s i o l o g i c a l  e f f e c t s ;

( B)  a d r u g  w h i c h  c o n t a i n s  b a r b i t u r i c  a c i d  o r  
a n y  o f  t h e  s a l t s  o f  b a r b i t u r i c  a c i d ;  o r  a 
d e r i v a t i v e  o f  b a r b i t u r i c  a c i d  w h i c h  h a s  b e e n  
d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  u n d e r  S e c t i o n
4 0  o f  t h i s  c h a p t e r  a s  h a b i t  f o r m i n g  o r  d a n g e r o u s ;

(C)  a d r u g  w h i c h  c o n t a i n s  a m p h e t a m i n e  o r  a n y  
o f  i t s  o p t i c a l  i s o m e r s ;  o r  a s u b s t a n c e  w h i c h  
h a s  b e e n  d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  a s  
h a b i t  f o r m i n g  o r  d a n g e r o u s  b e c a u s e  o f  i t s  
s t i m u l a n t  e f f e c t  o n  t h e  c e n t r a l  n e r v o u s  
s y s t e m ;  o r

(D)  a d r u g  w h i c h  c o n t a i n s  a n y  q u a n t i t y  o f  a 
s u b s t a n c e  w h i c h  t h e  c o m m i s s i o n e r ,  a f t e r  
i n v e s t i g a t i o n ,  h a s  f o u n d  t o  h a v e ,  a n d  b y  
r e g u l a t i o n  d e s i g n a t e s  a s  h a v i n g ,  a p o t e n t i a l  
f o r  a b u s e  b e c a u s e  o f  i t s  d e p r e s s a n t  o r  s t i m u l a n t  
e f f e c t  o n  t h e  c e n t r a l  n e r v o u s  s y s t e m  o r  i t s  
h a l l u c i n o g e n i c  e f f e c t .  . . .

AS 1 7 . 1 2 . 1 5 0 C 3 ) . P e t i t i o n e r  c o n t e n d s  t h a t  t h i s  i s  a  c o n s t i t u ­

t i o n a l l y  i r r a t i o n a l  c l a s s i f i c a t i o n .  T h e  S t a t e  s u b m i t s  t h a t



s u c h  an a r g u m e n t  i s  s u p p o r t e d  n e i t h e r  b y  t h e  l a w  n o r  b y  

t h e  e v i d e n c e .

T h e  b a s i c  l e g a l  f r a m e w o r k  i n  w h i c h  s u c h  c o n t e n t i o n s

m u s t  b e  p l a c e d  h a s  b e e n  d i s c u s s e d  a t  l e n g t h  b y  t h e  S t a t e  i n

i t s  Me mo r a n d u m i n  O p p o s i t i o n  t o  M o t i o n  t o  D i s m i s s  i n  t h e

d i s t r i c t  c o u r t  b e l o w ,  a s  h a s  m o s t  o f  t h e  c a s e  l a w  d i r e c t l y

b e a r i n g  o n  t h e  s u b j e c t  o f  t h e  c l a s s i f i c a t i o n  o f  m a r i j u a n a .

Me mo r a n d u m a t  3 - 9 .  The  S t a t e  w i l l  n o t  r e i t e r a t e  t h a t  a r g u m e n t

h e r e ;  i t  i s  e n o u g h  a t  t h i s  p o i n t  t o  n o t e  t h a t  t h e  e q u a l

p r o t e c t i o n  c l a u s e

p e r m i t s  t h e  S t a t e s  a w i d e  s c o p e  o f  
d i s c r e t i o n  i n  e n a c t i n g  l a w s  w h i c h  
a f f e c t  s o m e  g r o u p s  o f  c i t i z e n s  
d i f f e r e n t l y  t h a n  o t h e r s ,

McGowan v .  M a r y l a n d , 3 6 6  U . S .  4 2 0 ,  4 2 5 ,  6 L.  E d .  2 d  3 9 3 ,  3 9 9

( 1 9 6 1 ) ,  a n d  t h a t  a s t a t u t o r y  d i s c r i m i n a t i o n  i s  n o t  t o  b e  s e t

a s i d e  a s  a d e n i a l  o f  e q u a l  p r o t e c t i o n  " i f  a n y  s t a t e  a f f e c t s

r e a s o n a b l y  may b e  c o n c e i v e d  t o  j u s t i f y  i t . "  M e t r o p o l i t a n

C a s u a l t y  I n s u r a n c e  C o .  v .  B r o w n e l l , 2 9 4  U . S .  5 8 0 ,  5 8 4 ,  79

L.  E d .  1 0 7 0 ,  1 0 7 3  ( 1 9 3 5 ) .  I t  s h o u l d  be  r e m e m b e r e d  t h a t  we

a r e  n o t  d e a l i n g  h e r e  w i t h  a n  i n h e r e n t l y  s u s p e c t  c l a s s i f i c a t i o n

. . 2
s u c h  a s  r a c e  o r  n a t i o n a l  o r i g i n .  A s  t h e  d e f e n d a n t ' s  w i t ­

n e s s e s  w e r e  a t  p a i n s  t o  p o i n t  o u t ,  t h e r e  i s  n o  p a r t i c u l a r

7'See G o o d p a s t e r ,  T h e  C o n s t i t u t i o n  a n d  F u n d a m e n t a l  R i g h t s ,  15  
A r T z .  L. Rev .  4 8 0 7 ' '4'94 ( 1 9 7 3 ) .
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c l a s s  o f  s o c i e t y  w h i c h -  i s  p e c u l i a r l y  i d e n t i f i e d  w i t h  t h e  

u s e  o f  m a r i j u a n a .

A l t h o u g h  s o m e  c o u r t s  h a v e  f o u n d  i t  u n r e a s o n a b l e  t o  

c l a s s i f y  m a r i j u a n a  a s  a " n a r c o t i c "  d r u g ,  e . g .  P e o p l e  v .  M c C a b e , 

2 7 5  N . E .  2d  4 0 7 ,  4 1 4  ( 1 1 1 .  1 9 7 1 ) ,  o t h e r  r e c e n t  c a s e s  h a v e  

d i s a g r e e d .  S t a t e  v .  W a d s o r t h , 5 0 5  P . 2d 2 3 0  ( A r i z .  1 9 7 3 ) ;

E g a n  v .  S h e r i f f , 5 0 3  P . 2d 1 6 ,  1 9  ( N e v .  1 9 7 2 ) ;  S a n d e r s  v .  S t a t e , 

4 8 2  S . W .  2d 6 4 8 ,  6 5 1 - 5 2  ( T e x .  1 9 7 2 ) .  I n  P e o p l e  v .  S u m m i t , 5 1 7

P . 2 d  8 5 0  ( C o l o .  1 9 7 4 ) ,  t h e  S u p r e m e  C o u r t  o f  C o l o r a d o ,  a f t e r

c o n s i d e r i n g  a w e a l t h  o f  p u b l i s h e d  a u t h o r i t y  o n  t h e  s u b j e c t ,  

h e l d  t h a t  a l t h o u g h  t h e  i s s u e  w a s  "a  d e c i d e d l y  c l o s e  o n e , "  i t  

w a s  p r o p e r  t o  d e f e r  t o  t h e  L e g i s l a t u r e  a s  t h e  f o r u m  i n  w h i c h  

t o  s e t t l e  t h e  i s s u e  o f  w h e t h e r  m a r i j u a n a  s h o u l d  b e  c l a s s i f i e d

a s  a n a r c o t i c .  Id_. a t  8 5 4 .

D e f e n d a n t  c i t e s  no  s i n g l e  c a s e  h o l d i n g  t h a t  m a r i j u a n a  

c a n n o t  p r o p e r l y  b e  c l a s s i f i e d  w i t h  t h e  d e p r e s s a n t ,  s t i m u l a n t  

a n d  h a l l u c i n o g e n i c  d r u g s .  The  c a s e s  w h i c h  h e  d o e s  c i t e  o n  t h e  

c l a s s i f i c a t i o n  o f  c a n n a b i s ,  a l l  o f  w h i c h  d e a l  w i t h  t h e  p r o p r i e t y  

o f  c l a s s i f y i n g  i t  a s  a n a r c o t i c ,  i n  f a c t  c o n s t i t u t e  b e t t e r  

a u t h o r i t y  f o r  t h e  S t a t e  t h a n  t h e y  d o  f o r  p e t i t i o n e r ' s  p o s i t i o n .  

I n  M c C a b e , s u p r a , t h e  r a t i o n a l e  o f  t h e  c o u r t ' s  d e c i s i o n  w a s  

t o  t h e  e f f e c t  t h a t  m a r i j u a n a  w o u l d  b e  m o r e  p r o p e r l y  c l a s s i f i e d  

w i t h  t h e  b a r b i t u a t e s ,  LSD,  e t c .  t h a n  w i t h  t h e  t r u e  n a r c o t i c s  

s u c h  a s  h e r o i n ,  a n d  t h a t  t h e r e  w a s  n o  ‘ i o n a l  b a s i s  f o r
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d i s t i n g u i s h i n g  b e t w e e n  n a r i j u a n a  a n d  t h e  d e p r e s s a n t ,  

s t i m u l a n t  o r  h a l l u c i n o g e n i c  d r u g s .  _Id. a t  4 1 1 - 1 4 .  In  

P e o p l e  v .  S i n c l a i r , 1 9 4  N. W.  2 d  8 7 8  ( M i c h .  1 9 7 2 ) ,  t h e  c a s e  

a r o s e  a f t e r  a s t a t u t e  h a d  b e e n  p a s s e d  b y  t h e  S t a t e  L e g i s l a t u r e  

c l a s s i f y i n g  p o s s e s s i o n  o f  m a r i j u a n a  a s  a  m i s d e m e a n o r ,  a n d  

r e m o v i n g  i t  f r o m  t h e  " n a r c o t i c  d r u g "  g r o u p .  Two j u s t i c e s  

w e r e  o f  t h e  o p i n i o n  t h a t  t h e  " n a r c o t i c "  c l a s s i f i c a t i o n ,  w h i c h  

h a d  b e e n  i n  e f f e c t  a t  t h e  t i m e  o f  a p p e l l a n t ' s  c o n v i c t i o n ,  

c o n s t i t u t e d  a d e n i a l  o f  e q u a l  p r o t e c t i o n .  T h e  m o s t  e x t e n s i v e  

o p i n i o n  o n  t h e  s u b j e c t ,  t h a t  o f  S w a i n s o n ,  J . , s u g g e s t s  t h a t ,  

u n t i l  t h e  e f f e c t i v e  d a t e  o f  t h e  n e w  s t a t u t e s ,  m a r i j u a n a  

o f f e n s e s  b e  p r o s e c u t e d  u n d e r  t h e  s e c t i o n  r e l a t i n g  t o  

h a l l u c i n o g e n i c  d r u g s .  I d .  a t  8 8 7  n . 3 6 .  T h e  s e p a r a t e  o p i n i o n  

o f  J u s t i c e  W i l l i a m s  u p o n  t h e  e q u a l  p r o t e c t i o n  q u e s t i o n  d o e s  

n o t  s u g g e s t  o t h e r w i s e .  I d .  a t  8 9 1 .

I n  E n g l i s h  v .  M i l l e r , 3 4 1  F.  S u p p .  7 1 4  ( E . D .  V a .

1 9 7 2 ) ,  i t  w a s  i n d e e d  h e l d  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e  f o r  

t h  S t a t e  o f  V i r g i n i a  t o  c l a s s i f y  m a r i j u a n a  a s  a " n a r c o t i c  

d r u g . "  In  a d d i t i o n  t o  t h e  f a c t  t h a t  s u c h  h o l d i n g s  h a v e  

l i t t l e  i f  a n y  b e a r i n g  o n  t h e  p r e c i s e  q u e s t i o n  b e f o r e  t h i s  

c o u r t  i n  t h e  c a s e  a t  b a r ,  i t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h e  

v a l u e  o f  t h e  E n g l i s h  o p i n i o n  a s  F e d e r a l  p r e c e d e n t  i s  u n d e r m i n e d ,  

t o  s a y  t h e  l e a s t ,  b y  t h e  f a c t  t h a t  t h e  c a s e  w a s  r e v e r s e d  b y
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t h e  F o u r t h  C i r c u i t  C o u r t  o f  A p p e a l s ,  w h i c h  s t a t e d :

A s s u r e d l y ,  t h e  l e g i s l a t i v e  c l a s s i f i c a ­
t i o n  i n h e r e n t  q u e s t i o n  w a s  n o t  s o  
a r b i t r a r y  a n d  u n r e a s o n a b l e  a s  t o  d e n y  
E n g l i s h  t h e  f u l l  p r o t e c t i o n  o f  t h e  l a w .

E n g l i s h  v .  V i r g i n i a  P r o b a t i o n  5 P a r o l e  B o a r d , 4 8 1  F . 2 d  1 8 8 ,

1 9 2  ( 4 t h  C i r .  1 9 7 3 ) .

B e a r i n g  i n  m i n d  t h a t  t h e  C o n s t i t u t i o n  d o e s  n o t  

r e q u i r e  t h e  L e g i s l a t u r e  t o  s c a l e  p e n a l t i e s  p r e c i s e l y  i n  

p r o p o r t i o n  t o  " t h e  d a n g e r  o f  t h e  c o n d u c t  p e n a l i z e d , "  U n i t e d  

S t a t e s  v .  M a i d e n , s u p r a , 3 5 5  F.  S u p p .  a t  7 4 7  , i t  i s  a p p a r e n t  

f r o m  t h e  r e c o r d  t h a t  t h e r e  i s  a m p l e  e v i d e n c e  t o  j u s t i f y  t h e  

A l a s k a  L e g i s l a t u r e ' s  i n c l u s i o n  o f  c a n n a b i s  a m o n g  t h e  

d e p r e s s a n t , s t i m u l a n t  a n d  h a l l u c i n o g e n i c  d r u g s - - m u c h  o f  i t  

f r o m  t h e  m o u t h s  o f  d e f e n d a n t ' s  own w i t n e s s e s .  T h u s ,  d e f e n s e  

w i t n e s s  J o e l  F o r t ,  a l t h o u g h  h e  w a s  o f  t h e  o p i n i o n  t h a t  

m a r i j u a n a  m o r e  p r o p e r l y  b e l o n g e d  i n  a s e p a r a t e  c a t e g o r y  o f  

i t s  own  ( I V  T r .  4 3 ) ,  t e s t i f i e d  t h a t  i t  h a d  s o m e  o f  t h e  

q u a l i t i e s  o f  d e p r e s s a n t  d r u g s ,  a n d  s o m e  o f  t h e  q u a l i t i e s  o f  

s t i m u l a n t  d r u g s  (V T r .  1 3 ) ,  a n d  t h a t  i t  w a s  c a p a b l e  o f  p r o d u c i n g  

h a l l u c i n a t o r y  e x p e r i e n c e s  (V T r .  1 1 ) .  He a l s o  s t a t e d  t h a t  

c a n n a b i s  w a s  m o r e  p r o p e r l y  c l a s s i f i e d  w i t h  t h e  d e p r e s s a n t s  

a n d  s t i m u l a n t s  t h a n  i t  w o u l d  b e  w i t h  t h e  o p i a t e s  o r  n a r c o t i c s  

(V T r . 1 3 ) .  Th e  p s y c h o a n a l y s t ,  L e s t e r  G r i n s p o o n ,  s a i d

^ D r .  F o r t  w o u l d  n o t ,  a p p a r e n t l y ,  c l a s s i f y  t h e  h a l l u c i n o g e n i c  
d r u g s  s u c h  a s  LSD a l o n g  w i t h  s t i m u l a n t s  o r  d e p r e s s a n t s  e i t h e r  
(V T r .  1 0 - 1 3 ) .
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t h a t  h e  w o u l d  n o t  c l a s s i f y  c a n n a b i s  a s  a " t r u e  h a l l u c i n o g e n , "  

f o r  t h e  r e a s o n  t h a t  i t  n o r m a l l y  p r o d u c e s  a d i s t o r t e d  

p e r c e p t i o n  o f  s o m e t h i n g  w h i c h  a c t u a l l y  e x i s t s  i n  t h e  

e n v i r o n m e n t ,  r a t h e r  t h a n  a t r u e  h a l l u c i n a t i o n ,  w h i c h  h e  

d e f i n e d  a s  a p h e n o m e n o n  i n  w h i c h  " o n e  b e l i e v e s  s o m e t h i n g  

e x i s t s  o r  h e  h e a r s  s o m e t h i n g ,  a n d ,  i n  f a c t ,  t h e r e  i s  a b s o l u t e l y  

n o t h i n g  i n  t h e  r e a l i t y  f r o m  w h i c h  t h i s  c o m e s  f r o m . "  ( XI  T r .  6 6 )  

D e s p i t e  t h i s ,  h e  t e s t i f i e d  t h a t  t h e  d r u g  d o e s  h a v e  s o m e  o f

t h e  t r a i t s  o f  t h e  h a l l u c i n o g e n s  ( X I  T r .  1 0 4 ) .

S a n f o r d  F e i n g l a s s ,  a p h a r m a c e u t i c a l  c h e m i s t ,  

t e s t i f i e d  t h a t  t h e  c h e m i c a l  s t r u c t u r e  o f  t e t r a h y d r o c a n n a b i n o l  

w a s  q u i t e  d i f f e r e n t  f r o m  t h a t  o f  t h e  o t h e r  d r u g s  i n  t h e  

d e p r e s s a n t ,  s t i m u l a n t  a n d  h a l l u c i n o g e n i c  g r o u p ,  a n d  h e  w o u l d  

t h u s  e x p e c t  i t  t o  h a v e  d i f f e r e n t  e f f e c t s  o n  t h e  b o d y  ( X I I  T r .  

3 6 - 4 6 ) .  He a l s o  t e s t i f i e d ,  h o w e v e r ,  t h a t  THC w a s  a 

p s v c h o a c t i v e  d r u g ,  a n d  p r o d u c e d  a l t e r a t i o n s  i n  p e r c e p t i o n  

r e l a t i n g  t o  t i m e  a n d  s p a c e  ( X I I  T r .  5 1 ) ,  s o m e  o f  w h i c h  i t  

a p p a r e n t l y  s h a r e s  w i t h  o t h e r  d r u g s  o f  t h e  g r o u p  s u c h  a s  LSD

a n d  m e s c a l i n e  ( X I I  T r .  1 0 5 - 0 6 ) .  He f u r t h e r  s t a t e d  t h a t  h e

k n e w  o f  o n e  i n d i v i d u a l  i n  whom t h e  i n g e s t i o n  o f  a  l a r g e  

q u a n t i t y  o f  m a r i j u a n a  h a d  p r o d u c e d  a c t u a l  h a l l u c i n a t i o n s  

( X I I  T r .  1 0 3 - 0 4 ) .  D r .  T h o m a s  U n g e r l e i d e r ,  a p s y c h i a t r i s t  

( X I I  T r .  1 9 7 )  wh o  h a d  b e e n  a m e m b e r  o f  t h e  N a t i o n a l  C o m m i s s i o n  

o n  M a r i j u a n a  a n d  D r u g  A b u s e  ( X I I  T r .  2 0 2 ) ,  a l s o  t e s t i f i e d
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t h a t  m a r i j u a n a  h a d  " s o m e  s e d a t i v e  p r o p e r t i e s  a n d  i t  a l s o  

h a s  s o m e  w h a t  we  c a l l  p s y c h e d e l i c  o r  h a l l u c i n o g e n i c  

p r o p e r t i e s . "  ( X I I  T r .  3 3 4 )  T h u s ,  i n  a l e g a l  s y s t e m  w h i c h  

a t t e m p t s  t o  c l a s s i f y  d r u g s  a t  l e a s t  i n  p a r t  b y  t h e i r  e f f e c t s  

u p o n  t h e  u s e r ,  i t  w o u l d  a p p e a r  t h a t  t h e  m a n n e r  i n  w h i c h  t h e  

L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  h a s  c l a s s i f i e d  m a r i j u a n a  

i s  p e r f e c t l y  r a t i o n a l ,  e v e n  i f  n o t  p h a r m a c o l o g i c a l l y  p r e c i s e .

i

- 4 6 -



I l l

CRUEL AND UNUSUAL PUNISHMENT

S e c t i o n  1 7 . 1 2 . 0 1 0  o f  t h e  A l a s k a  S t a t u t e s  m a k e s  i t

u n l a w f u l  f o r  a n y  p e r s o n  t o  p o s s e s s ,  e x c e p t  a s  o t h e r w i s e

a u t h o r i z e d ,  a d e p r e s s a n t ,  h a l l u c i n o g e n i c  o r  s t i m u l a n t  d r u g ,

w h i c h ,  o f  c o u r s e ,  i n c l u d e s  c a n n a b i s  o r  m a r i j u a n a .

AS 1 7 . 1 2 . 1 5 0 ( 3 ) ( A ) . AS 1 7 . 1 2 . 1 1 0 ( a )  p r o v i d e s :

A p e r s o n  who  v i o l a t e s  a p r o v i s i o n  o f  
t h i s  c h a p t e r  r e l a t i n g  t o  t h e  p o s s e s s i o n  
o r  c o n t r o l  o f  d e p r e s s a n t ,  h a l l u c i n o g e n i c  
a n d  s t i m u l a n t  d r u g s ,  w h e n  h i s  p o s s e s s i o n  
o r  c o n t r o l  i s  f o r  h i s  own u s e ,  i s  g u i l t y  
o f  a m i s d e m e a n o r  a n d  u p o n  c o n v i c t i o n  i s  
p u n i s h a b l e  b y  i m p r i s o n m e n t  f o r  n o t  mo r e  
t h a n  o n e  y e a r ,  o r  b y  a f i n e  o f  n o t  m o r e  
t h a n  $ 1 , 0 0 0 ,  o r  b y  b o t h .

P e t i t i o n e r  c o n t e n d s  t h a t  t h i s  p r o v i s i o n  r u n s  c o n t r a r y  t o  t h e

c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  c r u e l  a n d  u n u s u a l

p u n i s h m e n t . 1 T h e  S t a t e  r e p l i e s  t h a t ,  t o  b e g i n  w i t h ,  t h a t

q u e s t i o n  i s  n o t  p r o p e r l y  b e f o r e  t h e  c o u r t ,  a n d ,  f u r t h e r ,

^Th e  C o n s t i t u t i o n  o f  A l a s k a  a t  A r t i c l e  I ,  S e c t i o n  1 2 ,  p r o v i d e s  
i n  p e r t i n e n t  p a r t :

E x c e s s i v e  b a i l  s h a l l  n o t  b e  r e q u i r e d ,  n o r  
e x c e s s i v e  f i n e s  i m p o s e d ,  n o r  c r u e l  a n d  
u n u s u a l  p u n i s h m e n t s  i n f l i c t e d .

T h e  w o r d i n g  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  A m e n d .  V I I I ,  
i s  i d e n t i c a l .



t h a t  t h e  r a n g e  o f  p e n a l t i e s  p r o v i d e d  b y  t h e  s t a t u t e  i s  

n e i t h e r  c r u e l  n o r  u n u s u a l .

A.  The  i s s u e  o f  c r u e l  a n d  u n u s u a l  p u n i s h ­
me n t  i s  n o t  p r o p e r l y  b e f o r e  t h i s  c o u r t .

T h i s  c a s e  i s  h e r e  u p o n  p e t i t i o n  f o r  r e v i e w ,  w h i c h
2

i s  a p r o c e e d i n g  i n  t h e  n a t u r e  o f  a n  i n t e r l o c u t o r y  a p p e a l .

Mr.  R a v i n  h a s  n o t  y e t  e v e n  b e e n  c o n v i c t e d ,  much l e s s  s e n t e n c e d .  

I n  t h e  w o r d s  o f  t h e  S t a t e  a n d  F e d e r a l  C o n s t i t u t i o n s ,  n o  

p u n i s h m e n t  h a s  b e e n  " i n f l i c t e d "  u p o n  h i m .

I n  Pe o p l e  S u m m i t , 5 1 7  P . 2 d  8 5 0 ,  8 5 4  ( C o l o .  1 9 7 4 ) ,

o n e  o f  t h e  a p p e l l a n t s  a d v a n c e d  a n  a r g u m e n t  s i m i l a r  t o  t h a t

i n  q u e s t i o n  h e r e .  N o t i n g  t h a t  t h i s  d e f e n d a n t  h a d  b e e n  g i v e n

a s u s p e n d e d  s e n t e n c e  a n d  g r a n t e d  p r o b a t i o n ,  t h e  c o u r t  r e f u s e d

t o  c o n s i d e r  t h e  q u e s t i o n ,  q u o t i n g  f r o m  P e o p l e  v .  S t a r k ,

4 0 0  P . 2d 9 2 3  , 9 2 8  ( C o l o .  1 9 6 5 )  :

W i t h  r e f e r e n c e  t o  t h e  a r g u m e n t  t h a t  t h e  
s e v e r a l  o f f e n s e s  d e f i n e d  i n  t h e  s t a t u t e  
a r e  p u n i s h a b l e  b y  ' c r u e l  a n d  u n u s u a l  
p u n i s h m e n t '  we h o l d  t h a t  u n t i l  s o m e  
p e r s o n  h a s  b e e n  c o n v i c t e d  o f  a  c r i m e  
a n d  a s e n t e n c e  h a s  b e e n  i m p o s e d  w h i c h  
i s  t h e n  a s s e r t e d  t o  b e  ' c r u e l  a n d  
u n u s u a l '  t h e r e  i s  n o  j u s t i c i a b l e  
q u e s t i o n  p r e s e n t e d .  No o n e  w o u l d  
c o n t e n d  t h a t  t h e  m i n i m u m  s e n t e n c e  
p r o v i d e d  b y  s t a t u t e  f o r  t h e  o f f e n s e s

A l a s k a  R.  A p p .  P.  2 3 ,  2 4 .
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w i t h  w h i c h  t h e  d e f e n d a n t s  i n  e r r o r  s t o o d  
c h a r g e d ,  w o u l d  b e  ' c r u e l  o r  u n u s u a l . ' '
G e n e r a l l y ,  t h e  m a t t e r  o f  p u n i s h m e n t  f o r  
c o m m i s s i o n s  o f  c r i m e  i s  a  m a t t e r  f o r  
d e t e r m i n a t i o n  b y  t h e  L e g i s l a t u r e .  Wh e r e  
t h e r e  i s  a w i d e  s p r e a d  b e t w e e n  t h e  m i n i m u m  
a n d  max i mum p u n i s h m e n t ,  w h e t h e r  a n y  
p a r t i c u l a r  s e n t e n c e  i s  ' c r u e l  o r  u n u s u a l '  
i s  a m a t t e r  t o  b e  d e t e r m i n e d  u n d e r  a l l  
t h e  f a c t s  a n d  c i r c u m s t a n c e s  s u r r o u n d i n g  
e a c h  o f f e n s e .  U n t i l  t h e  d e f e n d a n t s  i n  
e r r o r  h a v e  a c t u a l l y  b e e n  s e n t e n c e d  i n  a 
' c r u e l  o r  u n u s u a l '  m a n n e r ,  t h e y  c a n n o t  
b e  h e a r d  t o  s a y  t h a t  t h e y  o r  s o m e  o t h e r  
p e r s o n  m i g h t  a t  s o m e  f u t u r e  t i m e  b e  
s u b j e c t e d  t o  ' c r u e l  o r  u n u s u a l '  p u n i s h ­
m e n t  .

S e e  P e o p l e  v .  S i n c l a i r , 1 9 4  N. W.  2 d  8 7 8 ,  9 0 4  ( M i c h .  1 9 7 2 )  

( K a v a n a g h ,  J . , c o n c u r r i n g ) .

I f  t h e  s t a t u t e  i n  q u e s t i o n  ma d e  p r o v i s i o n  f o r  a 

m a n d a t o r y  m i n i m u m  p u n i s h m e n t  s u c h  t h a t  t h e  d e f e n d a n t ,  i f  

c o n v i c t e d ,  c o u l d  be  c e r t a i n  o f  r e c e i v i n g  a t  l e a s t  a j a i l  

s e n t e n c e  o f  s o m e  g i v e n  l e n g t h  " i m p o s e d  w i t h o u t  c o n s i d e r a t i o n  

f o r  [ h i s ]  i n d i v i d u a l  p e r s o n a l i t y  a n d  h i s t o r y , "  s e e  P e o p l e  v .  

L o r e n t z e n , 1 9 4  N. W.  2 d  8 2 7 ,  8 3 4  ( M i c h .  1 9 7 2 ) ,  p e r h a p s  a n  

a r g u m e n t  m i g h t  b e  m a d e ,  b u t  t h a t  i s  n o t  t h e  c a s e  h e r e .  

P e r m i s s i b l e  s e n t e n c e s  u n d e r  o u r  s t a t u t e  b e g i n  w i t h  a f i n e  

o f  o n e  p e n n e y  a n d  n o  j a i l  t i m e  a t  a l l .  F u r t h e r ,  t h e  

e x e c u t i o n  o f  a n y  s e n t e n c e  i m p o s e d  c o u l d  b e  s u s p e n d e d ;  i n d e e d ,  

u n d e r  t h e  p r o v i s i o n s  o f  AS 1 2 . 5 5 . 0 8 5 ,  Mr.  R a v i n  m i g h t  n e v e r
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b e  s e n t e n c e d  a t  a l l .

C e r t a i n l y  n o  o n e  c o u l d  a r g u e  t h a t  a s e n t e n c e  o f  

p r o b a t i o n ,  o r  a s u s p e n d e d  i m p o s i t i o n  o f  s e n t e n c e ,  o r  a 

r e l a t i v e l y  l i g h t  f i n e  c o n s t i t u t e s  c r u e l  a n d  u n u s u a l  p u n i s h ­

m e n t .  V e t  a l t h o u g h  i t  d o e s  n o t  a p p e a r  i n  t h e  r e c o r d  a t  

b a r ,  f r o m  t h e  f a c t s  k n o w n  t o  t h e  S t a t e  a t  t h i s  p o i n t  Mr.

R a v i n  w o u l d  s e e m  t o  b e  a n  e x c e l l e n t  c a n d i d a t e  f o r  t h i s

r  * 4t y p e  o f  s e n t e n c e .

P e t i t i o n e r  a r g u e s  t h a t  i n c a r c e r a t i o n  f o r  

p o s s e s s i o n  o f  m a r i j u a n a  i s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .

AS 1 2 . 5 5 . 0 8 5  p r o v i d e s  i n  p e r t i n e n t  p a r t :

( a )  I f  i t  a p p e a r s  t h a t  t h e r e  a r e  c i r c u m s t a n c e s  
i n  m i t i g a t i o n  o f  t h e  p u n i s h m e n t ,  o r  t h a t  t h e  
e n d s  o f  j u s t i c e  w i l l  b e  s e r v e d ,  t h e  c o u r t  m a y ,  
i n  i t s  d i s c r e t i o n ,  s u s p e n d  t h e  i m p o s i t i o n  o f  
s e n t e n c e  a n d  may d i r e c t  t h a t  t h e  s u s p e n s i o n  
c o n t i n u e  f o r  a p e r i o d  o f  t i m e .  . . .

* a *

( e )  Up o n  t h e  d i s c h a r g e  b y  t h e  c o u r t  w i t h o u t  
i m p o s i t i o n  o f  s e n t e n c e ,  t h e  c o u r t  may  s e t  
a s i d e  t h e  c o n v i c t i o n  a n d  i s s u e  t o  t h e  p e r s o n  
a c e r t i f i c a t e  t o  t h a t  e f f e c t .

I n f o r m a t i o n  o n  f i l e  i n  t h e  o f f i c e  o f  t h e  D i s t r i c t  A t t o r n e y ,  
T h i r d  J u d i c i a l  D i s t r i c t  a t  A n c h o r a g e ,  i n d i c a t e s  t h a t  
p e t i t i o n e r ' s  p r i o r  r e c o r d  i s  g o o d ,  a n d  t h a t  t h e  q u a n t i t y  
o f  m a r i j u a n a  f o u n d  i n  h i s  p o s s e s s i o n  w a s  q u i t e  s m a l l .
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B r i e f  f o r  p e t i t i o n e r  a t  7 2 .  B u t  h e  i s  n o t  i n c a r c e r a t e d ,  

n o r  h a s  h e  b e e n  o r d e r e d  t o  b e  i n c a r c e r a t e d ,  n o r  i s  t h e r e  

a n y  l a w  r e q u i r i n g  h i m  t o  b e  i n c a r c e r a t e d ,  n o r  c a n  h e  e v e n  

p o i n t  t o  a n y  f a c t s  w h i c h  w o u l d  i n d i c a t e  t h a t  h e  w i l l  

p r o b a b l y  b e  i n c a r c e r a t e d .  U n d e r  s u c h  c i r c u m s t a n c e s ,  h e  

h a s  r a i s e d  n o  i s s u e  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t .

B.  Th e  r a n g e  o f  p e n a l t i e s  p r o v i d e d  f o r  
p o s s e s s i o n  o f  m a r i j u a n a  i s  n e i t h e r  
c r u e l  n o r  u n u s u a l .

P e t i t i o n e r  a r g u e s  t h a t  t h e  p e n a l t y  p r o v i d e d  f o r  

p o s s e s s i o n  o f  m a r i j u a n a  i n  t h i s  S t a t e  a m o u n t s ,  o n  i t s  f a c e ,  

t o  c r u e l  a n d  u n u s u a l  p u n i s h m e n t .  H i s  c o n t e n t i o n  a c t u a l l y  

d i v i d e s  i t s e l f  i n t o  s e v e r a l  s u b - i s s u e s .  T h e  f i r s t  q u e s t i o n  

i s  w h e t h e r  a r a n g e  o f  p e n a l t i e s  b e g i n n i n g  a t  z e r o  a n d  e n d i n g  

a t  o n e  y e a r  i n  j a i l  a n d  a f i n e  o f  $ 1 , 0 0 0 . 0 0  c a n  b e  c o n s i d e r e d  

t o  be  c r u e l  a n d  u n u s u a l  b e c a u s e  i t  i s  " d i s p r o p o r t i o n a t e "  

t o  t h e  p e n a l t i e s  p r o v i d e d  f o r  o t h e r  m i s d e m e a n o r s .  At  t h e  

o u t s e t ,  t h i s  a r g u m e n t  e n c o u n t e r s  t h e  o p i n i o n  o f  t h i s  c o u r t  

i n  G r e e n  v .  S t a t e , 3 9 0  P . 2d 4 3 3  ( A l a s k a  1 9 6 4 ) ,  w h i c h  

s t a t e s  :

T h e r e  a r e  a n u m b e r  o f  s t a t e s  i n  w h i c h  
t h e  c o u r t s  h a v e  h e l d  t h a t  p u n i s h m e n t  
f o r  c r i m e  m u s t  b e  p r o p o r t i o n e d  t o  t h e  
o f f e n s e .  S u c h  h o l d i n g s  h a v e  u s u a l l y  
b e e n  b a s e d  u p o n  t h e  e n u n c i a t i o n  o f  
t h e  r e s t r i c t i o n  i n  t h e  r e s p e c t i v e  
s t a t e  c o n s t i t u t i o n s  t h a t  o e n a l t i e s
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s h a l l  b e  p r o p o r t i o n e d  t o  t h e  n a t u r e  
o f  t h e  o f f e n s e .  T h e  A l a s k a  C o n s t i t u t i o n ,  
t h o u g h  o f  r e c e n t  o r i g i n ,  c o n t a i n s  n o  
s u c h  r e s t r i c t i o n ,  n o r  d o e s  o n e  a p p e a r  
i n  t h e  F e d e r a l  C o n s t i t u t i o n .  We c o n ­
c l u d e ,  t h e r e f o r e ,  t h a t  i n  t h i s  
j u r i s d i c t i o n  p u n i s h m e n t  f o r  c r i m e  
n e e d  n o t  b e  s t r i c t l y  p r o p o r t i o n e d  
t o  t h e  o f f e n s e .  O n l y  t h o s e  p u n i s h ­
m e n t s  w h i c h  a r e  c r u e l  a n d  u n u s u a l  i n  
t h e  s e n s e  t h a t  t h e y  a r e  i n h u m a n  a n d  
b a r b a r o u s ,  o r  s o  d i s p r o p o i . i o n a t e  t o  
t h e  o f f e n s e  c o m m i t t e d  a s  t o  b e  c o m p l e t e l y  
a r b i t r a r y  a n d  s h o c k i n g  t o  t h e  s e n s e  o f  
j u s t i c e  may  b e  s t r i c k e n  a s  v i o l a t i n g  
t h e  d u e  p r o c e s s  c l a u s e s  o f  t h e  S t a t e  
a n d  F e d e r a l  C o n s t i t u t i o n s .  S u c h  
p u n i s h m e n t s  w o u l d  a l s o  b e  v o i d  u n d e r  
A r t i c l e  I ,  S e c t i o n  1 2 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n  w h i c h  d e c l a r e s  t h a t  c r u e l  
a n d  u n u s u a l  p u n i s h m e n t s  s h a l l  n o t  b e  
i n f l i c t e d .

I d . a t  4 3 5  ( F o o t n o t e s  o m i t t e d . )

T h e  w o r d i n g  o f  t h e  A l a s k a  C o n s t i t u t i o n ' s  c l a u s e

c o n c e r n i n g  c r i m i n a l  p e n a l t i e s ,  a n d  t h e  d e v e l o p m e n t  o f  t h e

l a w  o f  s e n t e n c i n g  i n  t h i s  s t a t e  s i n c e  t h e  p a s s a g e  o f  t h e

s e n t e n c e  a p p e a l  s t a t u t e s ,  i n d i c a t e  t h e  c o n t i n u e d  n e c e s s i t y

t o  m a i n t a i n  t h e  r u l e  o f  G r e e n . A r t i c l e  I ,  S e c t i o n  1 2 ,  o f

o u r  C o n s t i t u t i o n  p r o v i d e s :

E x c e s s i v e  b a i l  s h a i ]  n o t  b e  r e q u i r e d ,  
n o r  e x c e s s i v e  f i n e s  i m p o s e d ,  n o r  c r u e l  
a n d  u n u s u a l  p u n i s h m e n t s  i n f l i c t e d .
P e n a l  a d m i n i s t r a t i o n  s h a l l  b e  b a s e d  
o n  t h e  p r i n c i p l e  o f  r e f o r m a t i o n  a n d  
u p o n  t h e  n e e d  f o r  p r o t e c t i n g  t h e  
p u b l i c .

As  t h i s  c o u r t  h a s  ma de  c l e a r  i n  t h e  c a s e s  i n t e r p r e t i n g  t h i s  

c l a u s e  i n  t h e  c o n t e x t  o f  s e n t e n c e  r e v i e w ,  o u r  C o n s t i t u t i o n
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d o e s  n o t  e n v i s i o n  " s t a n d a r d "  p e n a l t i e s  s t r i c t l y  p r o p o r t i o n e d  

a c c o r d i n g  t o  t h e  n a t u r e  o f  t h e  o f f e n s e ,  c o n s i d e r e d  i n  a 

v a c u u m .  S e e  Adams  v .  S t a t e , Op.  N o .  2 1 0 5  a t  9 ( A l a s k a  A p r i l  

2 2 ,  1 9 7 4 ) .  I n s t e a d ,  p e n a l t i e s  m u s t  b e  t a i l o r e d  n o t  o n l y  t o  

t h e  n a t u r e  o f  t h e  o f f e n s e ,  S t a t e  v .  C h a n e y , 4 7 7  P . 2d 4 4 1 ,

4 4 6  ( A l a s k a  1 9 7 0 ) ,  b u t  a l s o  t o  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  

t h e  c r i m e  i s  c o m m i t t e d ,  s e e  G o r d o n  v .  S t a t e , 5 0 1  P . 2d 7 7 2 ,  

7 7 6 - 7 7  ( A l a s k a  1 9 7 2 ) ,  t h e  p e r s o n a l i t y  a n d  c h a r a c t e r  o f  t h e  

o f f e n d e r ,  R o b i n s o n  v .  S t a t e , 4 8 4  P . 2d 6 8 6 ,  6 9 0  ( A l a s k a  1 9 7 1 ) ;  

Ne ws o m v .  S t a t e , 5 1 2  P . 2d 5 5 7 ,  5 6 2  ( A l a s k a  1 9 7 3 ) ,  h i s  a g e ,  

G u l l a r d  v .  S t a t e , 4 9 7  P . 2d 9 3 ,  94 ( A l a s k a  1 9 7 2 ) ,  h i s  a t t i t u d e  

t o w a r d  h i s  o f f e n s e ,  S t a t e  v .  C h a n e y , s u p r a  a t  4 4 7 ,  h i s  p r i o r  

c r i m i n a l  r e c o r d  a n d  o t h e r  b e h a v i o r  p a t t e r n s ,  Ada ms  v .  S t a t e , 

s u p r a  a t  9 - 1 0 ,  e t c .  G i v e n  t h i s  b o d y  o f  l a w ,  a n d  c o n s i d e r i n g  

a l s o  t h e  r a n g e  o f  d i s c r e t i o n  w h i c h  m u s t  be  a f f o r d e d  t h e  

t r i a l  c o u r t s  i n  t h e i r  e f f o r t s  t o  a c h i e v e  t h e  p r o p e r  o b j e c ­

t i v e s  o f  c r i m i n a l  s e n t e n c i n g ,  N i c h o l a s  v .  S t a t e , 4 7 7  P . 2d  

4 4 7 ,  4 4 8 - 4 9  ( A l a s k a  1 9 7 0 ) ,  i t  i s  a p p a r e n t  t h a t  a p e n a l t y  

s h o u l d  b e  h e l d  t o  b e  " c r u e l  a n d  u n u s u a l "  o n l y  w h e n  i t  i s  

b a r b a r o u s  i n  i t s  n a t u r e ,  o r  w h e n ,  c o n s i d e r e d  i n  t h e  c o n t e x t  

o f  t h e  i n d i v i d u a l  o f f e n s e  a s  c o m m i t t e d  b y  t h e  i n d i v i d u a l  

o f f e n d e r ,  i t  i s  s o  d i s p r o p o r t i o n a t e  t h a t  i t  i s  " c o m p l e t e l y  

a r b i t r a r y  a n d  s h o c k i n g  t o  t h e  s e n s e  o f  j u s t i c e . "  F a u l k n e r  

v .  S t a t e ,  4 4 5  P . 2 d  8 1 5 ,  8 1 8  ( A l a s k a  1 9 6 8 )  ( D i m o n d ,  J . ) .
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P e t i t i o n e r  a l s o  a r g u e s  t h a t  c r i m i n a l  p e n a l t i e s

f o r  t h e  p r i v a t e  p o s s e s s i o n  o f  m a r i j u a n a  a c c o m p l i s h  n o n e

o f  t h e  g o a l s  t h a t  t h i s  C o u r t  h a s  s e t  a s  t h e  o b j e c t i v e s  o f

p u n i s h m e n t  f o r  c r i m e .  T h e s e  a r e :

r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r  i n t o  a 
n o n - c r i m i n a l  m e m b e r  o f  s o c i e t y ,  i s o l a ­
t i o n  o f  t h e  o f f e n d e r  f r o m  s o c i e t y  t o  
p r e v e n t  c r i m i n a l  c o n d u c t  d u r i n g  a n y  
p e r i o d  o f  c o n f i n e m e n t ,  d e t e r r e n c e  o f  
t h e  o f f e n d e r  h i m s e l f  a f t e r  h i s  r e l e a s e  
f r o m  c o n f i n e m e n t  o r  o t h e r  p e n a l o g i c a l  
t r e a t m e n t ,  a s  w e l l  a s  d e t e r r e n c e  o f  
o t h e r  m e m b e r s  o f  t h e  c o m m u n i t y  who  
m i g h t  p o s s e s s  t e n d e n c i e s  t o w a r d  c r i m i n a l  
c o n d u c t  s i m i l a r  t o  t h a t  o f  t h e  o f f e n d e r ,  
a n d  c o m m u n i t y  c o n d e m n a t i o n  o f  t h e  
i n d i v i d u a l  o f f e n d e r ,  o r ,  i n  o t h e r  w o r d s ,  
r e a f f i r m a t i o n  o f  s o c i e t a l  n o r m s  f o r  t h e  
p u r p o s e  o f  m a i n t a i n i n g  r e s p e c t  f o r  t h e  
n o r m s  t h e m s e l v e s .

C h a n e y  v .  S t a t e , s u p r a  a t  4 4 4  ( F o o t n o t e  o m i t t e d ) .  In  o r d e r

t o  u n d e r s t a n d  t h e  r e l a t i o n s h i p  o f  t h e s e  o b j e c t i v e s  t o  t h e

c r i m e  i n  q u e s t i o n ,  i t  i s  n e c e s s a r y  f i r s t  t o  e x a m i n e  t h e

r e a s o n  why s t a t u t e s  s u c h  a s  AS 1 7 . 1 2 . 0 1 0  a r e  e n a c t e d .

"Men a r e  n o t  h a n g e d  f o r  s t e a l i n g  h o r s e s ,  b u t  t h a t  

h o r s e s  may n o t  be  s t o l e n . "  S i m i l a r l y ,  t h e  o n l y  r e a s o n  f o r  

p r o h i b i t i n g  t h e  p o s s e s s i o n  o f  a d a n g e r o u s  d r u g  i s  t o  d i s ­

c o u r a g e  i t s  u s e ,  i n  t h e  i n t e r e s t  o f  t h e  h e a l t h  a n d  s a f e t y  

o f  t h e  p u b l i c .  In  s u c h  a  c o n t e x t ,  t h e  c o n c e p t s  o f  

r e h a b i l i t a t i o n ,  d e t e r r e n c e  b o t h  p r i m a r y  a n d  s e c o n d a r y ,  

a n d  m a i n t e n a n c e  o f  r e s p e c t  f o r  s o c i e t a l  n o r m s  m e r g e  i n t o
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o n t .  O b v i o u s l y ,  o n e  who  i s  n e i t h e r  p h y s i c a l l y  n o r  

p s y c h o l o g i c a l l y  d e p e n d e n t  u p o n  a d r u g  d o e s  n o t  n e e d  t o  

b e  " r e h a b i l i t a t e d "  i n  t h e  s e n s e  t h a t  a h e r o i n  a d d i c t ,  

f o r  i n s t a n c e ,  d o e s .  I n d e e d ,  o n e  who  " b e l i e v e s  t h a t  t h e  

r i g h t  t o  u s e  m a r i j u a n a  i s  o n e  o f  h i s  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s  o r  t h a t  i t  i s  p r o t e c t e d  b y  t h e  f r e e d o m  o f  r e l i g i o n "  

i s  p r o b a b l y  n o t  " r e h a b i l i t a t a b l e "  a t  a l l . 6 M o s t  u s e r s  

o f  m a r i j u a n a ,  h o w e v e r ,  f a l l  i n t o  n e i t h e r  o f  t h e s e  c a t e ­

g o r i e s .  T h e y  a r e  m e r e l y  p e o p l e  who  u s e  t h i s  d r u g ,  w h i c h  

t h e  L e g i s l a t u r e  h a s  d e t e r m i n e d  t o  b e  d a n g e r o u s ,  b e c a u s e  

t h e y  f i n d  i t s  e f f e c t s  p l e a s a n t ,  o r  b e c a u s e  f r i e n d s  o r  

a c q u a i n t a n c e s  u s e  i t .  E a c h  t i m e  o n e  o f  t h e s e  i s  d e t e r r e d  

b y  h i s  b r u s h  w i t h  t h e  l a w ,  s o  t h a t  i n  f u t u r e  h e  s e e k s  

h i s  p l e a s u r e s  e l s e w h e r e ,  h e  h a s  b e e n  " r e h a b i l i t a t e d "  t o  

t h e  e x t e n t  n e c e s s a r y .

I n  a s i m i l a r  s i t u a t i o n  a r e  t h o s e  wh o  h a v e  n e v e r  

t r i e d  t h e  d r u g  a t  a l l .  I f  t h e i r  u n w i l l i n g n e s s  t o  do  s o  i s  

i n f l u e n c e d  t o  a n y  s i g n i f i c a n t  d e g r e e  b y  t h e  p o s s i b i l i t y  

o f  c r i m i n a l  s a n c t i o n s  ( s e c o n d a r y  d e t e r r e n c e )  o r  b y  a d e s i r e  

t o  l i v e  a s  a l a w  a b i d i n g  c i t i z e n  ( r e s p e c t  f o r  s o c i e t a l

D i c t h e r ,  M a r i j u a n a  a n d  t h e  L a w , 1 3  V i l l a n o v a  L.  R e v .  8 5 1 ,  
8 7 0  ( 1 9 6 8 ) ,  q u o t e d  i n  b r i e f  f o r  p e t i t i o n e r  a t  7 7 .
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n o r m s ' , ,  t h e n  t h e  s t a t u t e  i s  a c c o m p l i s h i n g  i t s  o b j e c t i v e s .

P e t i t i o n e r ' s  a r g u m e n t  t h a t  " t h e  e v i d e n c e  i n d i c a t e s

t h a t  t h e  l a w s  h a v e  n o t  h a d  a n y  s i g n i f i c a n t  d e t e r r e n t  e f f e c t ' ; "

( B r i e f  f o r  P e t i t i o n e r  a t  7 7 )  i s  a n  a t t e m p t  a t  " t h e  i n s e r t i o n
7

o f  j u d i c i a l  c o n c e p t i o n s  o f  w i s d o m  a n d  p r o p r i e t y "  t o  l i m i t  

" t h e  l e g i s l a t i v e  p o w e r  t o  d e f i n e  c r i m e s  a n d  f i x  t h e i r  

p u n i s h m e n t .  . . . "  Weems v .  U n i t e d  S t a t e s , 2 1 7  U . S .  3 4 9 ,

3 7 8 ,  54 L.  E d .  7 9 3 ,  8 0 3  ( 1 9 1 0 ) .  T h e  q u e s t i o n  o f  t h e  n e e d  

t o  r e d e f i n e  s o c i a l  p o l i c y  i n  l i g h t  o f  t h e  e f f e c t ,  o r  l a c k  

o f  e f f e c t ,  o f  a p a r t i c u l a r  s t a t u t e  o n  t h e  c r i m e  r a t e  i s  a 

m a t t e r  f o r  t h e  L e g i s l a t u r e .  I n  a d d i t i o n ,  s u c h  a n  a r g u m e n t  

f a i l s  f o r  l a c k  o f  l o g i c .  A c r i m i n a l  s t a t u t e  i s  e n a c t e d  

p r e c i s e l y  b e c a u s e  a s i g n i f i c a n t  n u m b e r  o f  c i t i z e n s  a r e  

n d u l g i n g  i n  a p a r t i c u l a r  t y p e  o f  s o c i a l l y  u n d e s i r a b l e  

b e h a v i o r .  U n i v e r s a l  d e t e r r e n c e  i s  n o t  a r e s u l t  t h a t  c a n  

r e a s o n a b l y  b e  e x p e c t e d  o f  a n y  l a w ,  a n d  a c r i m i n a l  s t a t u t e  

w h i c h  i s  n e v e r  v i o l a t e d  i s  i n  a l l  p r o b a b i l i t y  u n n e c e s s a r y .  

Some c r i m i n a l  a n d  q u a s i - c r i m i n a l  o f f e n s e s  a r e  e x t r e m e l y  

c o m m o n .  P r o b a b l y  a g r e a t  d e a l  m o r e  t h a n  24  o r  26  m i l l i o n  

A m e r i c a n s  h a v e ,  a t  s o m e  t i m e  o r  a n o t h e r ,  c o m m i t t e d  a  m o v i n g

^Furman v .  G e o r g i a ,  4 0 8  U . S .  2 3 8 ,  2 6 9 ,  3 3  L.  E d .  2 d  3 4 6 ,  
363" (1 9 7 2 )  .



t r a f f i c  v i o l a t i o n .  T h e  n u m b e r  o f  t h o s e  who h a v e  v i o l a t e d  

t h e  p r o h i b i t i o n  a g a i n s t  d r u n k e n  d r i v i n g  i s  c e r t a i n l y  v e r y  

g r e a t ;  m o s t  p e o p l e  h a v e  p r o b a b l y ,  a t  s o m e  t i m e  i n  t h e i r  

l i v e s ,  s t o l e n  s o m e t h i n g ,  e v e n  i f  o n l y  a p e n c i l  f r o m  t h e  

o f f i c e .  Y e t  i t  c a n n o t  b e  s e r i o u s l y  s u g g e s t e d  t h a t  n o  

p e n a l t y  s h o u l d  t h e r e f o r e  a t t a c h  t o  s p e e d i n g ,  d r u n k e n  

d r i v i n g  a n d  p e t t y  l a r c e n y .  E v e n  t h o s e  c y n i c s  who  m a i n t a i n  

t h a t  e v e r y b o d y  c h e a t s  o n  h i s  i n c o m e  t a x  d o  n o t  s u g g e s t  

t h a t  t a x  f r a u d  b e  l e g a l i z e d .  T h e  e f f e c t i v e n e s s  o f  a 

c r i m i n a l  s t a t u t e  a s  a g a i n s t  s o m e  o t h e r  m e a n s  o f  d i s c o u r a g i n g  

u n w a n t e d  b e h a v i o r  may b e  a w e i g h t y  c o n s i d e r a t i o n  i n  a 

l e g i s l a t i v e  d e t e r m i n a t i o n  o f  s o c i a l  p o l i c y ;  i t  s h o u l d  n o t ,  

h o w e v e r ,  b e  p e r m i t t e d  t o  r a i s e  t h e  c o n s t i t u t i o n a l  s p e c t r e  

o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  i n  t h e  c o u r t s .

S u r e l y  l i t t l e  n e e d  b e  s a i d  a b o u t  " e v o l v i n g  

s t a n d a r d s  o f  d e c e n c y , "  T r o p  v .  D u l l e s , 3 5 6  U . S .  8 6 ,  1 0 1 ,

2 L.  E d .  2 d  6 3 0 ,  6 4 2  ( 1 9 5 8 ) .  I m p r i s o n m e n t  f o r  a  p e r i o d  o f  

up t o  o n e  y e a r ,  t o g e t h e r  w i t h  a f i n e ,  i s  o n e  o f  t h e  m o s t  

c o m m o n l y  p r e s c r i b e d  p u n i s h m e n t s  f o r  m i s d e m e a n o r s  i n  t h e  

S t a t e  o f  A l a s k a .  I n d e e d ,  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  

o n e  y e a r  i s  t h e  j a i l  s e n t e n c e  p r o v i d e d  i n  t h e  " c a t c h a l l "  

s t a t u t e  d e f i n i n g  t h e  p u n i s h m e n t  f o r  a n y  m i s d e m e a n o r  f o r
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w h i c h  n o  s p e c i f i c  p e n a l t y  i s  p r e s c r i b e d .  AS 1 1 . 0 5 . 0 1 0 .

C e r t a i n l y  s u c h  a p e n a l t y  c a n n o t  b e  d e s c r i b e d  a s  " s o  s e v e r e

a s  t o  b e  d e g r a d i n g  t o  t h e  d i g n i t y  o f  human b e i n g s , "  Fur ma n v .

G e o r g i a , s u p r a , 4 0 8  U . S .  a t  2 7 1 ,  3 3  L.  Ed .  2d  a t  3 6 7 .  I t

i s  t r u e ,  o f  c o u r s e ,  t h a t  o t h e r  j u r i s d i c t i o n s  h a v e  r e c e n t l y

p r e s c r i b e d  l e s s e r  p e n a l t i e s  f o r  p o s s e s s i o n  o f  m a r i j u a n a ,

s e e  B r i e f  f o r  P e t i t i o n e r  a t  7 4 ,  b u t  p e t i t i o n e r  c i t e s  no

a u t h o r i t y  s u g g e s t i n g  t h a t  t h e y  w e r e  c o n s t i t u t i o n a l l y  r e q u i r e d

c o  do  s o .  We a r e  n o t  d e a l i n g  h e r e  w i t h  l e n g t h y  p r i s o n  
9

s e n t e n c e s ,  a n d  t h e  S t a t e  k n o w s  o f  n o  c o n s t i t u t i o n a l  r e q u i r e ­

m e n t  t h a t  o u r  L e g i s l a t u r e  p l a c e  i t s e l f  i n  w h a t  s o m e  m i g h t  

d e s c r i b e  a s  t h e  " f o r e f r o n t "  o f  r e f o r m  i n  i t s  e n a c t m e n t s  

o f  c r i m i n a l  p e n a l t i e s .

8

8
W h e n e v e r  a n  a c t  i s  d e c l a r e d  t o  b e  a m i s ­
d e m e a n o r ,  a n d  n o  p u n i s h m e n t  i s  p r e s c r i b e d ,  
t h e  p e r s o n ,  u p o n  c o n v i c t i o n ,  i s  p u n i s h a b l e  
b y  i m p r i s o n m e n t  f o r  n o t  m o r e  t h a n  o n e  y e a r ,
o r  b y  a f i n e  o f  n o t  m o r e  t h a n  $ 5 0 0 . 0 0 .

T h i s  s t a t u t e  w a s  a m e n d e d  o n l y  l a s t  y e a r ,  b u t  t h e  p e n a l t y  w a s
n o t  c h a n g e d .  C o m p a r e  S e c t i o n  6 5 - 2 - 4  ACLA 1 9 4 9  w i t h  Ch.  5 3 ,
S e c t i o n  15  SLA 1 9 7 3 .

9
E . g . , P e o p l e  v .  L o r e n t z e n .  1 9 4  N. W.  2d 8 2 7  ( M i c h .  1 9 7 2 ' '

( 2 0  y e a r s ) ,  r e l i e d  u p o n  by  p e t i t i o n e r .  E v e n  w h e n  s u c h  
p e n a l t i e s  a r e  i n v o l v e d ,  t h e  F e d e r a l  c a s e s  h a v e  h e l d  t h a t  
t h e  q u e s t i o n  o f  r e d u c i n g  t h e m  i s  a l e g i s l a t i v e  o n e .  U n i t e d  
S t a t e s  v ^ . D r o t a r ,  4 1 5  F . 2 d  9 1 4 ,  9 1 6  ( 5 t h  C i r .  1 9 6 9 ) ;  U n i t e d  
S t a t e s  v .  w a r d ,  3 8 7  F . 2 d  8 4 3 ,  8 4 8  ( 5 t h  C i r .  1 9 6 9 ) .



CONCLUSION

A n e w  i n t o x i c a n t  h a s  i n t r u d e d  i t s e l f  u p o n  t h e

A m e r i c a n  s c e n e ,  A l t h o u g h  i t  h a s  b e e n  u s e d  i n  o t h e r  s o c i e t i e s

f o r  m a n y  y e a r s ,  t r u e  s c i e n t i f i c  s t u d y  o f  i t s  e f f e c t s  h a s

b e e n  b u t  r e c e n t .  T h e  e v i d e n c e  c o n c e r n i n g  i t s  p h y s i c a l ,

p s y c h o l o g i c a l  a n d  s o c i a l  e f f e c t s  i s  i n  c o n f l i c t ,  a n d  l i t t l e
1

a b o u t  i t  c a n  b e  s a i d  f o r  c e r t a i n .  I n  a  c l a s s i c  e x e r c i s e  o f  

t h e i r  f u n c t i o n  a s  t h e  e l e c t o r a t e ' s  c h o s e n  d i r e c t o r s  o f  s o c i a l  

p o l i c y ,  o u r  l e g i s l a t o r s  h a v e  p r o h i b i t e d  i t s  > ; s e .  P e t i t i o n e r  

n o w  a s k s  t h a t  t h i s  c o u r t  a s s u m e  t h a t  f u n c t i o n ,  a n d  o v e r t u r n  

t h e  l e g i s l a t u r e ' s  d e c i s i o n .

I f  t h i s  c o u r t  s h o u l d  c h o o s e  t o  d o  s o ,  t h e  s o c i a l  

c o n s e q u e n c e s  w i l l  i n  a l l  p r o b a b i l i t y  b e  i r r e v e r s i b l e ,  n o  

m a t t e r  w h a t  e v i d e n c e  i s  u n e a r t h e d  i n  t h e  f u t u r e .  Ou r  c u l t u r a l  

e x p e r i e n c e  w i t h  a l c o h o l  h a s ,  i f  n o t h i n g  e l s e ,  s h o w n  t h a t  

w h e n  a p s y c h o t r o p i c  d r u g  h a s  o n c e  b e c o m e  i n g r a i n e d  i n t o  t h e  

s o c i a l  f a b r i c ,  i t  b e c o m e s  n o t  o n l y  i m p o s s i b l e  t o  e x t i r p a t e  

a l t o g e t h e r ,  b u t  a l s o  e s s e n t i a l l y  u n c o n t r o l l a b l e ,  n o  m a t t e r  

h o w  h a r m f u l  i t  ma y  b e .

" D e c r i m i n a l i z a t i o n "  a s  a t r u e  s o c i a l  p o l i c y  i s  

i n  a l l  l i k e l i h o o d  i m p o s s i b l e ;  i t  i s  a w a y - s t a t i o n  o n  t h e  

r o a d  uo l e g a l i z a t i o n ,  a n d  t o  f r e e  a v a i l a b i l i t y .  An d  a s  w i t h

C f . ,  H.  B r i l l ,  S t a t e m e n t  B e f o r e  t h e  U n i t e d  S t a t e s  S e n a t e  S u b ­
c o m m i t t e e  o n  I n t e r n a l  S e c u r i t y  (May 9 ,  1 9 7 4 ) .

1



a l c o h o l ,  f r e e  a v a i l a b i l i t y  i s  j u s t  t h a t ;  a v a i l a b i l i t y  t o  

a l l ,  a d u l t  a n d  c h i l d ,  d r i v e r  a n d  n o n - d r i v e r ,  i n c i p i e n t

p s y c h o t i c  a n d  s t a b l e  p e r s o n a l i t y .  S u r e l y  s o  m o m e n t o u s  a  

s t e p  s h o u l d  b e  t a k e n  b y  t h e  p e o p l e ,  t h r o u g h  t h e i r  e l e c t e d  

r e p r e s e n t a t i v e s .  T h e  d e c i s i o n  o f  t h e  c o u r t  b e l o w  m u s t  s t a n d  

DATED a t  A n c h o r a g e ,  A l a s k a ,  t h i s  4 t h  d a y  o f  

S e p t e m b e r ,  1 9 7 4 .

R e s p e c t f u l l y  s u b m i t t e d

NORMAN C .  GORSUCH 
A t t o r n e y  G e n e r a l

^ TEP HEJ TG.  DUNNING 
A s s i s t a n t  D i s t r i c t  A t t o r



A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

P.O. Box Y, Siatc Capuo! 
Juneau. Alaska 99811-3100 

Mail Stop 3100 
1907) U65-399I

December 11, 1986

MEMORANDUM
TO: Rep resen ta t i ve -E l ec t  Johnny E l l i s
FROM: Penelope Weyhrauch

Leg i s l a t i v e  Ana lys t f u
RE: New York Drug Leg i s l a t i on

Research Request 87 . 059

You requested a copy o f  the r ecen t l y  enacted New York 1 iw which increase-: 
p ena l t i e s  f o r  s e l l i n g  drugs on school grounds.

The New York l e g i s l a t i o n  which increased pena l t i e s  f o r  s e l l i n g  drugs on 
school grounds was passed on Ju l y  16, 1986.  A copy o f  the new law with 
r e l a t ed  s ta t u t es  and notes is Attachment A. The new law es tab l i shed
sentences o f  no l ess  than s i x  years and no more than 25 years f o r  s e l l i n g  
c on t r o l l e d  substances on o r  near school grounds to persons l e ss  than 19 
years o f  age.

The d e l i v e r y  o f  a c on t r o l l e d  substance to a person under 19 and at l eas t  
three years  younger than the person de l i v e r i ng  the substance is a f e l ony .  
A person de l i v e r i ng  Schedule IA, 11A or  111A substances to a person under 
19 and at l e a s t  three years younger than the d e l i v e r e r  is committing an 
unc l a s s i f i e d  f e l ony .  IA, I IA,  and 111A substances are considered to be 
dangerous to an indiv idua l  o r  the pub l i c .  The sentence f o r  an unc l a s s i f i e o
f e l ony  is f rom f i v e  to 99 years and a $75 ,000 f i n e .  A person 18 years or
o l d e r  possess ing a c on t r o l l e d  substance on school grounds,  or  a parking 
l o t  adjacent  to a school ,  commits a c l ass  B o r  C f e l ony  subject  to a sen­
tence o f  up to ten years and a f ine  o f  up to $50 ,000 .  (Appl i cab le  Alaska
Sta tutes are attached as Attachment B. )

New York

Alaska



1986 SESSION LAWS

». r o r k  c i t y  c r a n e i f j !  
o t l t y  * a y  e x e r c l e c  «uch'f  
p p r o p r l a t *  and  I t  a h a u f  
w o rk  b e  d o n *  w i t h i n  tb« 
i o o d i  p r o d u c e d  and  aec- ' j 
. M i l  t o  t h e  s a n e  e x t a n t 1 
:  o f  t h e  tw o  h u n d r e d ^  
»uch  c o n t r a c t  and  ( l l l ) J ,  

p v l a l o n s  a g r e e d  t o  If j 
h *  N«w Y o r k  c i t y  t r a n e l t ' .  
h o r l t y  s h a l l  make e v e r j L  
eo  e n s u r e  t h e  u s e  o f  H*v

ived by the  adopt io n '  oC~f 
ibers of t h e  c o n t r a c t i n g ?  
l u t h o r ' . t y  or t h e  N*v ^o tkf ’ 
i  a f i n d i n g  t h a t  ‘s i c i f  
rk c i t y  t r a n s i t  a u tho r l t^|

n of  such resolu t ion ,  the; 
on and the appropriate^ 
th the New York s ta te  p ®  

it to sect ion f i f t y  of 
tl  ■embers thereo f ,  and^
/ I f  w i t h i n  f i f t e e n  da 
s c o n t r o l  board has dlsa 
however, i f  t h e  o p t lo n .^ J  
1 board w i t h i n  th e  f i f t y  
rd has c e r t i f i e d  to  ^  
s u c h  p e r io d ,  th e  excerc l ,
.proved.
• and sha l l  expi re  on Ja
• \  w h i c h  t i m e  t h e  p ro
I

<553

HQ
sir

o r i n  i t a l i c s  i s

C h a p t e r  280

CONTROLLED  SU BSTA N C ES— S A L E  ON SCHOOL GROUNDS 

— IN C R E A S ED  P E N A L T I E S

^  ACT t o  amend the  pena l law , I n  r o l a t i o n  to  i n c r e a s i n g  th e  p e n a l t i e s  
(o r  s a le  o f  c o n t r o l l e d  s u b s ta n c e s  on s c h o o l  g r o u n d s ,  d e f ined  to  i n ­
c lude w i t h i -  one th o u sa nd  fe e t  t h e r e o f

A p p ro v e d  J u l y  1 6 ,  19 86 , e f f e c t i v e  a s  p r o v i d e d  i n  § 6 .

The Peop le  o f  th e  S ta te  o f  New Y o rk ,  rep re se n ted  i n  Senate and Assem­
bly, do enac t  as f o l l o w s :

S e c t io n  1. Paragraph (b )  o f  s u b d i v i s i o n  two o f  s e c t i o n  70.00 o f the  
oenal law, as amended by c ha p te r  two hundred s e v e n t y - s i x  o f  the  ia u s  o f  
n ine teen hund red  s e v e n t y - t h r e e , I s  amended to  read as f o l l o w s :

,b ) F o r  a c l a s s  B f e lo n y ,  t h e  term  s h a l l  be f ix ed  by t h e  c o u r t ,  Jnd
sha l l  n o t  exceed tw e n t y - f i v e  y e a r s ;  p rov ided , however , t h a t  where the
«>ntence i s  fo r  a c l a s s  B fe lo n y  o f f e n s e  s p e c i f i e d  i n  s u b d i v i s i o n  two o f  
Tact i o n  220 .k i .  t h e  maximum te rm  m u s t  be a t  l e a s t  s i x  years  and m u s t  no t  
exceed tw e n t v - f i v e  y e a r s ;

§ 2. Paragraph (b )  o f  s u b d i v i s i o n  th r e e  o f  s e c t i o n  70.00 o f  s u c h  law,
u  mended by c h a p te r  e i g h t  hundred s e v e n t y - t h r e e  o f  t h e  laws o f  
n ine teen hundred e ig h t y ,  i s  amended to  read as f o l l o w s :

(b) Vhere t h e  s e n t e n c e  i s  f o r  a c l a s s  B or c l a s s  C v i o l e n t  fe lo ny  o f -  
f in se  as d e f in e d  i n  s u b d i v i s i o n  one o f  s e c t i o n  70 .02, th e  m in imum  pe r iod  
•ha i l  be f ix e d  by t h e  c o u r t  p u r s u a n t  t o  s u b d i v i s i o n  f o u r  o f  s e c t i o n
70.02. Whefe th e  s e n t e n c e  i s  f o r  a c l a s s  B fe lo n y  o f f e n s e  s p e c i f i e d  i n  
l u b d iv l s l o n  two o f  s e c t i o n  220.44, th e  m in imum  pe r iod  m u s t  be f ix e d  by 
t he c o u r t  a t  o n e - t h i r d  o f  th e  maximum te rm  Imposed and m u s t  be s p e c i f i e d  
i n the s o n t e n c e .  Where t h e  s e n t e n c e  i s  f o r  any o t h e r  f e l o n y ,  th e  m in imum  
period s h a l l  be f ix e d  by t h e  c o u r t  and s p e c i f i e d  i n  t h e  s e n t e n c e  and 
\hall  be n o t  l e s s  t h a n  one year n o r  more than o n e - t h i r d  o f  th e  maximum 
‘. c m  imposed.

i  3. S e c t i o n  220.00 o f  s u c h  law i s  amended by adding a new s u b d i v i s i o n  
iourteen to  read as f o l l o w s :

IV  ' S c h o o l  R ro u nd s "  means i n  o r  on o r  w i t h i n  any b u i l d i n g ,  s t r u c t u r e ,  
c h l e t i c  p la y ing  f i e l d ,  p layground  o r  land c o n ta in e d  w i t h i n  t h e  rea l  
property boundary l i n e  o f  a p u b l i c  o r  p r i v a t e  e le m e n ta ry ,  p a r o c h i a l ,  i n -  
i Tm ed ia te .  j u n i o r  h i g h ,  v o c a t i o n a l ,  o r  h ig h  s c h o o l ,  o r  w i t h i n  one 
•Kuusand f e e t  o f  t h e  re a l  p ro p e r ty  boundary l i n e  c o m p r i s i n g  any s u c h  
‘ -hoc 1.

° a t c e r  i n  b r a c k e t s  [ ] i s  o l d  l a w  t o  b e  d e l e c e d .

5 I

5 2

§ 3
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LEGISLATIVE HIGHLIGHTS

't. ,ucnt conviction committed 
f 18 months, a Tine of not less 
>re than S750 or imprisonment 
180 days, or both such fine and 

S Veh & Tr Law § 1174(c). (d>. 
Med.—5 CLS Adv Lett Serr ch

tnctj may purchase insurance 
juries incurred by an authorized 
hool volunteer program, includ- 
d to, those authonzed pamci- 
i acnool buses, school sponsored 
md from school, nr nn school 
s or any other school sponsored 

Law §§ 1604 subd 31 -h. 1709 
ubd 4, 2503 suhd 10-b. 2559 
u  amended —6 CI.S Adv Leg

1987. every passenger seat on 
manufactured for use in New 
e equipped with approved seat 
.teased seal back padding; Tur­
ing school bus which is sched- 
5 must be retrofitted with ap- 
belts and additional padding;

: for limiting liability of boards 
> of trustees, and school district 
•onal injuries relating in seat 3w §$ 3602 scbd 7, 3623 subd 
d 4, CLS Veh & fr Law § 383 
I and added.—7 CIS Adv Leg

;h school districts which 
■rganization incentive building 
capital projects jnd earn such 
ed to July I, 1988 CLS Educ
4.—7 CLS Adv Leg Serv ch

r of educat. in is authonzed to 
am a demonstration program 
ealth education in elementary 
: grants under the program to 
boards of cooperative educa- 
Educ Law § SOa-j. as jdded 

err eh 730.
ntng furch es of produce by 
xen amenc to allow smaller 
nily farms to combine their 
allow them to take advantage 
ng the volume requirement of 
Gen Mun Law § 103 suhd 9,

I Adv Leg Serr ch 741 
lay enter into agreements for 
instructional equipment, with 
applied against the purchase 

•n( CLS F.duc I aw $ I?2?-a. 
Jv Leg Serv ch 759 
»n demanded of a claimant 
. town, village, lire Jisirici or 
commenced wiilun ‘hi dais of

service of the demand, (he claimant may com­
mence an action against (he municipality or dis­
trict unless the claimant has failed to appear or 
has requested *n adjournment or postponement 
beyond the 90 day period; if the claimant has 
requested an adjournment, hearing of (he examina­
tion will be rescheduled at the earliest available 
date. CLS Gen Mun Law § 50-h subd 5. as 
amended.—7 CLS Adv Leg Serv ch 761.
* A student who is not permi'icd by a school 

district to participate in an athletic program be­
cause of a physical tmpairmer based upon a 
medical examination conducted by the school phy­
sician. may commence a special proceeding in 
Supreme Court to enjoin the school district from 
prohibiting his participation, subject to certain 
limitations. CLS Educ Law § 3308-a. as added —7 
CI.S Adv Leg Serr ch 763.
* Municipalities and school districts nuy issue 
■.inking fund bonds for any object or purpose for 
which serial bonds may be issued CLS Local Fin 
Law 5§ 22.00, 22.10, 31.00, 90 '0. as amended and 
jdded.—7 CLS Adv Leg Serv ch 866.

SCHOOL GROUNDS
Penalties are increased for the sale of controlled 

substances on school grounds to a maximum 
prison sentence of no less than 6 years and no 
more lhan 25 yeais, and the minimum sentence 
must be set at 'A the maximum term imposed. 
CLS Penal Law §§ 70.00 subds 2. 3. 220.00 subd 
14. 220.34, 220.44/ as added and amended.—6 
CLS Adv Leg Serv ch 280.

The Governor, in his memoranda i concerning 
said chapter 280, appearing al 6 CLS Adv Leg 
Serv p Gm-189, stales that the crack problem is 
one of the most important issues facing our nation 
today, and (hat the bill amends the Penal Law t 
increase the penalties for selling drugs to school 
children and defines school grounds to include Ihe 
area within 1000 feet, equivalent of two city 
blocks, of the real property boundary line of the 
school.

SCHOOLS
a The hours for voting in school board elections 

and budget votes may now begin js early as 6 
o'clock a.m. CLS Educ Law $2013, as amended. 
—7 CLS Adv Leg Serv ch -589.
* In promulgating regulations governing the lu- 
mon liability of students attending private schools, 
the commissioner shall require lhat the tuition 
charge for programs approved for participation in 
student financial aid general awards programs 
shall be apportioned on Ihe bans of terms or 
semesters or on the basis of portions of the calcn- 
Jji year if instruction is nm nlTercd by term or 
semester; in addition, lhc tuition refund policy for 
such programs wh'ch are olTered on a flexible start 
basis shall provide for a full refund of luilion lo 
my student who cancels his or her enrollment 
ucrerniettl prior to or during lhc first week of 
instruction 4*1 S Kiluc Law $$ no? subds I. 3,

665-s, 681-a, 5001 subd 3, 5002 subds 3-5, 50.13. 
5004, 5005. as added and amended —7 CI.S Adv 
Leg Serv chs 680. 681.
A An occupational therapist permitee is autho­
rized lo practice in an elementary or secondary 
school for the purpose of providing occupational 
therapy as a related service for a handicapped 
child. CLS Educ Law § 7905 subd 2, as amended 
—7 CLS Adv Leg Serv ch 703.
* The office of menial health is responsible for 

tuition expenses for a child who is a resident of 
New York Stale receiving care in a residential 
treatment facility for children and youth, who u -  
not placed in the facility by a school district, 
social services district, the division for youth or 
(he Family Courl CLS Edu. Law $ 4004 suhd 2 
CLS Men Hvg Law § 31 26 subd f. 3S amended 
and added — 7 CLS Adv leg Serv ch 810.

SECRETARY OK STATE 
The Secreiary of Slate shall determine the type 

and aniounl of all fees lo be eolleclcd by (he 
Department of Stale far services rendered by the 
department pursuant lo Ihe provisions of the Uni 
form Commercial CixJe, and the Uniform Com­
mercial Code services account is established in 
which shall be deposited all such fees. CLS Exec 
Law § 96-a; CLS Lien Law § 243; CLS Slate Fir. 
Law § 97-y; CLS Uniform Commercial Code $$ d 
403—9-407, as added, amended and repealed —6 
CLS Adv Leg Serv eh 453.

SECURITY 
A distributor of motor fuel, alcoholic beverages 

or cigarettes must file wi h the department of 
taxation and finance a bond issued by an approveo 
surely company as to solvency and responsibility 
and authonzed to transact business in the stale or 
other security acceptable to the tax commission; if 
it becomes necessary to sell the security in order 
lo recover any taxes due. no sale shall be had until 
after the person has had an opportunity lo lingaie 
(he validity of any lax. and upon such sale. an. 
surplus above the sums due must be returned in 
lhc person. CLS Tax Law §5 283 suhd 3. 4. 5 
422, 423, 431 subd 3. 472 subd I, 481 subd 3. 50v 
subd 4. 511 subd 4. I |J7 subd (eM2). 1817 subd 
(h), as amended.—6 CLS Adv Leg Serv ch 275.
* Any petroleum business selling, (ransfernng. 
using or otherwise disposing of petroleum within 
the stale of New York must register wuh ihe lax 
commission, unless Ihe transaction is one as to 
which the United Slates Constitution or laws 
cnacled thereunder preclude such a requirement 
in addition, the lax commission may require the 
business lo post a bond or other securil; lo secure 
Ihe payment of any sum due from the business to 
ihe commission. CLS Tax Law $ 302, as added 
and amended —7 CI.S Adv Leg Serv chs 581, 582

SECURITY EMPLOYEES
A survivor's benefit for j stale employee in

Ixxxvii
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P.O. Bin "i. Stale Capitol 
Juneau, Alaska 99811 -3100 

Mail Stop 3100 
(90"| -165-3991

ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

December 11, 1986

MEMORANDUM
TO: Rep resenta t i ve -E l ec t  Johnny E l l i s
FROM: Penelope Weyhrauch

Leg i s l a t i v e  Analyst
RE: New York Drug Leg i s l a t i on

Research Request 87 .059

You requested a copy o f  the r ecen t l y  enacted New York law which increased 
pena l t i e s  f o r  s e l l i n g  drugs on school grounds.

New York
The New York l e q i s l a t i o n  which increased pena l t i e s  f o r  s e l l i n g  drugs on 
school grounds was passed on Ju l y  16, 1986.  A copy o f  the new law with 
r e l a t ed  s ta tu tes  and notes is Attachment A, The new law es tab l i shed 
sentences o f  no l ess  than s i x  years and no more than 25 years f o r  s e l l i n g  
c on t r o l l e d  substances on o r  near school grounds to persons l e ss  than 1? 
years o f  age.

Alaska
The d e l i v e r y  o f  a c on t r o l l e d  substance to a person under 19 and at l e a s t  
three years younger than the person de l i v e r i ng  the substance is a f e lo n y .  
A person de l i ve r ing  Schedule IA, I IA o r  111A substances to  a person u n d e r  
19 and at l e a s t  three years younger than the d e l i v e r e r  is committing an 
unc l a s s i f i e d  f e l ony .  IA, I IA,  and I I IA  substances are considered to  be 
dangerous to an indiv idua l  o r  the pub l i c .  The sentence f o r  an unci a s s i e c  
f e l ony  is from f i v e  to 99 years  and a $75 ,000 f i ne .  A person 18 y e a r s  or 
o l d e r  possessing a c on t r o l l e d  substance on school grounds,  o r  a p a rk in g  
l o t  adjacent  to a schoo l ,  commits a c l ass  B or  C f e l ony  subject  to  a sen­
tence o f  up to ten years and a f ine  o f  up to $50 ,000 .  (Appl i cab le Alaska 
Sta tutes are attached as Attachment B. )



Representative-Elect Ellis
December 11, 1S86
Page 2

De l i ve r ing  o r  possession c on t ro l l e d  substances o ther  than IA, I IA or  I I IA 
substances,  on o r  near school grounds, is a c l ass  B o r  C f e l o ny .  Although 
mar i juana is c l a s s i f i e d  as a schedule VIA substance and i s  considered to 
have the lowest degree o f  danger to i nd iv idua l s  o r  the pub l i c ,  d e l i v e r y  or 
possession o f  mar i juana on o r  near school grounds is a c l ass  B or  C f e l ony 
and i s  sub ject  to the pena l t i e s  stated above.
1 hope t h i s  in f ormat i on is he lp fu l  to you. I f  you have any quest ions or 
would l i k e  add i t i ona l  informat ion please contact  th i s  agency.
PW

Attachments
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CONTROLLED SU BSTA N C ES— S A L E  ON SCHOOL GROUNDS 

— IN C R E A S ED  P E N A L T I E S

ACT t o  amend th e  pena l law, i n  r e l a t i o n  to  i n c r e a s i n g  the  p e n a l t i e s  
; 0r s a le  o f  c o n t r o l l e d  s u b s ta n c e s  or s c h o o l  g ro u n d s ,  de f ined  to  i n ­
c lude  w i t h i n  one tho u sa nd  fe e t  t h e r e o f

A p p ro v e d  J u l y  1 6 ,  19 86 , e f f e c t i v e  a s  p r o v i d e d  i n  § 6 .

•rhe Peop le  o f  t h e  S ta te  o f  New Yo rk ,  rep re se n ted  In  S e n a t e  and A s s e n -  

; Y , do e na c t  as f o l l o w s :

S e c t io n  I .  Paragraph (b )  o f  s u b d i v i s i o n  two o f s e c t i o n  70.00. o f  th e  5 
penal law, as amended by cha p te r  two hundred s e v e n t y - s i x  o f  the  Law s o f 
n ine teen hundred s e v e n t y - t h r e e ,  i s  amended to  read a s  f o l l o w s :

Lb) Fo r  a c l a s s  B f e l o n y ,  t h e  te rm  s h a l l  be f ixed  by t h e  c o u r t ,  and 
i h a l l  n o t  exceed t w e n t y - l i v e  y e a r s ;  p ro v id ed ,  however , t h a t  whore the  J 
l t n te n ca  I s  fo r  a c l a s s  B fe lo n y  o f f e n s e  s p e c i f i e d  i n  s u b d i v i s i o n  two o f  , 
sec t i o n  220 .^» . t h e  maximum te rm  m u s t  be a t l e a s t  s i x  years  and m u s t  n o t  J 
exceed tw e n t v - f l v e  y e a r s ;

5 2. Paragraph (b )  o f  s u b d i v i s i o n  t h r e e  o f  s e c t i o n  70.00 o f s u c h  law,
i s  amended by c h a p te r  e ig h t  hundred s e v e n t y - t h r e e  of th e  laws o f  
n ineteen hundred e ig h t y ,  i s  amended t o  read as f o l l o w s :

(b) Where the  s e n t e n c e  i s  f o r  a c l a s s  B o r  c l a s s  C v i o l e n t  fe lo ny  o f -  
f in se  as de f ined  i n  s u b d i v i s i o n  one o f  s e c t i o n  70.02, t h e  m in imum  pe r iod  
■hall be f ix ed  by t h e  c o u r t  p u r s u a n t  to  s u b d i v i s i o n  fo u r  o f  s e c t i o n
70.02. Whefo tho  s e n t e n c e  i s  f o r  a c l a s s  B fe lo n y  o f f e n s e  s p e c i f i e d  i n  
l u b d lv l s l o n  two o f  s e c t i o n  220.46. t h e  m in imum  pe r iod  m u s t  be f ixed  by 
t he c o u r t  a t o n e - t h i r d  o f  th e  maxlmun te rm  imposed and m u s t  be s p e c i f i e d  
i n the s o n t e n c e .  Where the  s o n te n ce  i s  f o r  any o t h e r  f e lo n y ,  the  m in imum  
jieciod s h a l l  be f ixed  by t h e  c o u r t  and s p e c i f i e d  i n  th e  s e n t e n c e  and 
lfta ll be n o t  l e s s  t h a n  one year n o r  more tha n  o n e - t h i r d  o f  the  maximum 
’. c m  imposed,

5 3. S e c t i o n  220.00 o f  s u c h  law i s  amended by adding a new s u b d i v i s i o n  5 3 
lourteen to  read as f o l l o w s :

I t .  S choo l g ro u nd s "  means I n  o r  on o r  w i t h i n  any b u i l d i n g , s t r u c t u r e ,  
c h l e t i c  p la y ing  f i e l d ,  p layground  o r  land c o n ta in e d  w i t h i n  t h e  
j T operty boundary l i n e  o f  a p u b l i c  o r  p r i v a t e  e le m e n ta ry ,  p a r o c h i a l ,

§ 2

real
_________________________________       i n -

: r .rmediate, j u n i o r  h i g h ,  v o c a t i o n a l ,  o r  h ig h  s c h o o l ,  o r  w i t h i n  one 
’•"-usand fee t  o f  t h e  re a l  p r o p e r ty  boundary l i n e  c o m p r i s i n g  any s u c h  
‘ •r.ool.

^ t t e r  I n  b r a c k e t s  [ ) i s  o l d  l a w  t o  b e  d e l e c e d .
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§ 4  §
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4 .  S e c t i o n  2 2 0 . 3 4  o f  s u c h  l a u ,  a s  a m e n d e d  b y  c h a p t e r  t h r e e  h u n d r e d  
f o r t y - o n e  o f  t h e  l a w s  o f  n i n e t e e n  h u n d r e d  e i g h t y - f i v e ,  i s  a m e n d e d  t o  
r e a d  a s  f o l l o w s :
§ 2 2 0 . 3 4  C r i m i n a l  s a l e  o f  a  c o n t r o l l e d  s u b s t a n c e  I n  t h e  f o u r t h  d e g r e e .

A p e r s o n  i s  g u i l t y  o f  c r i m i n a l  s a l e  o f  a  c o n t r o l l e d  s u b s _ m n . i - n —t h e ,  
f o u r t h  d e g r e e  wh e n  h e  k n o w i n g l y  a n d  u n l a w f u l l y  s e l l s :

T T  a  n a r c o f i c  p r e p d r a t I 6 T r r ' u n r -----------------------------------------•
• 2 .  t e n  o u n c e s  o r  m o r e  o f  a  d a n g e r o u s  d e p r e s s a n t  o r  t w o  p o u n d s  o r  m o r e  

o f  a  d e p r e s s a n t ;  o r
3 .  c o n c e n t r a t e d  c a n n a b i s  a s  d e f i n e d  i n  p a r a g r a p h  ( a )  o f  s u b d i v i s i o n  

f i v e  o f  s e c t i o n  t h i r t y - t h r e e  h u n d r e d  t w o  o f  t h e  p u b l i c  h e a l t h  l a w ;  o r
4 .  f i f t y  m i l l i g r a m s  o r  m o r e  o f  p h e n c y c l i d i n e ;  o r
5 .  m e t h a d o n e ;  o r6. a n y  a m o u n t  o f  p h e n c y c l i d i n e  a n d  h a 3  p r e v i o u s l y  b e e n  c o n v i c t e d  o f  a n  

o f f e n s e  d e f i n e d  i n  t h i s  a r t i c l e  o r  c h e  a t t e m p t  o r  c o n s p i r a c y  t o  c o n s u l t  
a n y  s u c h  o f f e n s e ; o r

r  7 .  a  c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  o f  s e c t i o n  2 2 0 . 3 1  o f  t h i s  c h a p -  
| t e r  t o  a  p e r s o n  l e s s  t h a n  n i n e t e e n  y e a r 3  o f  a g e ,  w h o n  ' s u c h  s a l e  t a k e s  
i p l a c e  u p o n  s c h o o l  g r o u n d s .
"  C r i m i n a l  s a l e  o f  a  c o n t r o l l e d  s u b s t a n c e  i n  t h e  f o u r t h  d e g r e e  i s  a 

c l a s s  C f e l o n y . _  —
* 5 S .  S u c h  l a w  i s  a m e n d e d  b y  a d d i n g ,  a  n e w  s e c t i o n  2 2 0 . 4 4  t o  r e a d  a s

f o l l o w s :
S 2 2 0 . 4 4  C r i m i n a l  s a l e  o f  a  c o n t r o l l e d  s u b s t a n c e  i n  o r  n e a r  s c h o o l  
g r o u n d s .

A p e r s o n  i s  g u i l t y  o f  c r i m i n a l  s a l e  o f  a  c o n t r o l l e d  s u b s t a n c e  I n  o r  
n e a r  s c h o o l  g r o u n d s  w h e n  h e  k n o w i n g l y  a n d  u n l a w f u l l y  s e l l s :1. a  c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  o f  a n y  o n e  o f  s u b d i v i s i o n s  o n e  
t h r o u g h  s i x  o f  s e c t i o n  2 2 0 . 3 4  o f  t h i s  c h a p t e r  t o  a p e r s o n  l e s s  t h a n  
n i n e t e e n  y e a r s  o f  a g e ,  w h e n - s u c h  r . a l e  t a k e s  p l a c e  u p o n  s c h o o l  g r o u n d s ;  
o r 2. a  c o n t r o l l e d  s u b s t a n c e  i n  v i o l a t i o n  o f  j n y  o n e  o f  s u b d i v i s i o n s  o n e  
t h r o u g h  e i g h t  o f  s e c t i o n  2 2 0 . 3 9  o f  t h i s  c h a p t e r  t o  a  p e r s o n  l e s s  t h a n  
n i n e t e e n  y e a r s  o f  a g e ,  w h e n  s l i c h  s a l e  t a k e s  p l a c e  u p o n  s c h o o l  g r o u n d s .

C r i m i n a l  s a l e  o f  a  c o n t r o l l e d  s u b s t a n c e  i n  o r  n e a r  s c h o o l  g r o u n d s  1 s  a  
c l a s s  3  f e l o n y .

§ 6 .  T h i s  a c t  s h a l l  t a k e  e f f e c t  o n  t h e  f i r s t  d a y  o f  N o v e m b e r  n e x t
s u c c e e d i n g  t h e  d a t e  o n  w h i c h  i t  s h a l l  h a v e  b e c o m e  a  l a w .

§ 6

W- ■ p i
E X P L A N A T I O N — Hatter -underlined or in italics is new;

' ; 1 ■ -•> .. V

‘ AN A CT  t o  a m e n d  t !
*  ing  c e r t a i n  r i v e :  

s c e n i c  and r e c re i  
o f  s u c h  law r e ia ’

# * -
t  A p p ro v e d  an

Y The  Peop le  o f  t: 
i b l v ,  do e n a c t  as f■

Mg S e c t i o n  1. Sub 
c o n s e r v a t i o n  law i 
f o l l o w s :

s - 1 .  N o r th  Bra 
th e  o u t l e t  o f  B ig  

; Pond .
5 2. Paragraph I 

r e l e t t e r e d  paragra 
1 5 3. f . b d i v i s i

^'fcaddlng two new par 
'i'bi c i - l .  M idd le  3i 

f o u r - t e n t h s  m i l e s  
r - r l v e r  t o  t h e  c o n f .

m -2 . N o r th  Bri 
5«.frooi t h e  c o n f l u e n t  
l i t h e  M idd le  B ra nch  

S L :  i  4. Paragraph 
p iR EP E A LED .

§ S .  T h i s  a c t  s
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