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STATE
(Territory)

PERSONAL USE POSSESS] 

Max. Imprisonment

[ON

Max. Fine

MASSACHUSETTS 6 mos $500

MICHIGAN 1 yr $1,000

MINNESOTA
• n •

(small amount)

$100 and 
drug
education

MISSISSIPPI
(1 oz or less)

min $100 
max $250

MISSOURI 1 yr
(35 grams or less)

$1,000

POSSESSION

Max. Imprisonment Max. Fine

6 mos $500

1 yr $1,000

3 yrs $5,000

3 yrs
(1 oz to 1 kilo)

$3,000

20 yrs
(1 kilo or more)

$1,000,000

5 yrs
(over 35 grams)

$1,000

SALE, DISTOIBJflUN, DELESERY

Max Imprisonment Max. fine

2 yrs $5,000

2 1/2 - 15 yrs 
(50-100 lbs)

$10,000

3-15 yrs 
(100-2,000 lbs)

$25,000

4 yrs $^,000

5 yrs $30,0001.

3 yrs
(1 oz or less)

$3,000

20 yrs
(1 oz to 1 kilo)

$30,000

30 yrs
(over 1 kilo)

$1,000,000

5 yrs to Life
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STATE
(Territory)

NEW YORK

NORTO CAROLINA

PERSONAL USE POSSESSION

Max. Imprisonment

(less than 25 grams)

(1 oz or less)

Max. Fine

$100

$100

7 -

POSSESSION

Max. Imprisonment Max. Fine

3 mos
(25 grams - 2 ozs)

$500

1 yr
(2-8 ozs)

$1,000

4 yrs 
(8-16 czs)

$5,000

7 yrs
(16 ozs - 10 lbs)

$5,000

15 yrs
(over 10 lbs)

$5,000

5 yrs
(1 oz - 30 lbs)

discre­
tion of 
Judge

min 5 yrs 

(50-100 lbs)

$5,000 
min. Max 
up to 
Judge

min 7 yrs 
(100-2,000 lbs)

$25,000
minimum

min 14 yrs 
(2,000-10,000 lbs)

$50,000
minimum

SALE, DISTRIBUTION, DELIVERY

Max Inprisbnment Max. Fine

1 yr
(25 grams or lesj 

4 yrs
(25 grams - 4 oz:

7 yrs 
(4-16 ozs)

15 yrs
(over 16 ozs)

* Fine can be dc 
peuniary gain frc

$1,000*

0

$5,000*

• )

$5,000*

$5,000*

«

juble thj 
jm crime.

5 yrs set by 
Judge



STATE
( T e r r i t o r y )

SOUTH CAROLINA

SOUTH DAKOTA

TENNESSEE

PERSONAL USE POSSESSION

Max. Imprisonment Max. Fine

30 days $.100 min
(oz or less) $200 max

30 days $100
(1 oz or less)

11 mos 29 days $1,000

I

- 9 -

POSSESSION

Max. Imprisonment Max. Fine

6 mos $ 1 poo

10 yrs
(10-100 lbs)

$10,000

mandatory 25 yrs 
(100-2,000 lbs)

$25,000

mandatory 25 yrs 
(2,000-10,000 lbs)

$50,000

1 yr
(1 oz - 1/2 lb)

$\000

2 yrs
(1/2-1 lb)

$2,000

5 yrs 
(1-10 lbs)

$5,000

10 yrs
(over 10 lbs)

$10,000

11 mos 29 days

1

$1,000

SALE, DISTRIBUTION, DELIVERY

Max Imprisonment

5 yrs

min 15 days to $1,000 
1 year
(sale 1 oz or le$s)

Max. Fine

$5,000

2 yrs
(1 oz - 1/2 lb) 

5 yrs
(1/2 - 1 lb)

10 yrs 
(over 1 lb)

min 1-5 yrs 
(1/2 oz - 10 lbs

min 4-10 yrs 
(10-70 lbs)

min ID yrs to 
Life
(over 70 lbs) \

$2,000

$5,000

$10,000

$3,000

$10,000

$200,000



STATE
(Territory)

VIRGIN ISLANDS

VIRGINIA

WASHINGTON

WEST VIRGINIA

WISCONSIN

WYOMING

PERSONAL USE POSSESS] 

Max. Imprisonment

[ON

Max. Fine

• POSSESSION 

Max. Imprisonment Max. Fine

SALE, DISTRIBUTH 

Max Inprisobment

3N, DELIVERY 

Max. Fine

1 yr $5,000 1 yr $5,000• 5 yrs

mandatory 3 yrs 
(50-100 lbs)

mandatory 5 yrs 
(200-1,000 lbs)

mandatory 15 yrs 
(over 1,000 lbs)

$15,000

$25,000

$50,000

$200,000

30 days $500 30 days $500 1 yr
(1/2 oz or less) 

1-10 yrs
(1/? oz - 5 lbs)

min 5-30 yrs 
(over 5 lbs)

$1,000

$1,000

90 days
(40 grams or less)

$1,000 5 yrs $10,000 5 yrs $10,000

min 90 days 
max 6 mos

$1,000 min 90 days 
max 6 mos

$1,000 min 1 yr 
max 5 yrs

$15,000

5 yrs $15,000 5 yrs $15,000 5 yrs $15,000

6 mos $1,000 6 mos $1,000 10 yrs $10,000



S T A TE WI DE  A C T I V I T I E S

D R U G

T y p e  o f  D r u g  

C o c a i n e  

M a r i j u a n a  

M a r i j u a n a  p l a n t s  

H a s h i s h  

A m p h e t a m i n e s  

M u s h r o o m s  

H e r o i n  

D i l a u d i d  

L o o k - a - l i k e s  

L S D

O t h e r  D r u g s  

T O T A L

C a s h

J a n u a r y  1 ,  1 9 8 6  

t h r u  
J u n e  3 0 ,  1 9 8 7

S E I Z U R E S

Q u a n t i t y

8 7 . 2  p o u n d s

6 2 6  p o u n d s

3 , 6 4 9

5 2 0  g r a m s

6 2 2  t a b l e t s

1 3 7  g r a m s

9 0  g r a m s

6 9 7  t a b l e t s

8 0 7  d o s a g e  u n i t s

4 , 5 9 5  d o s a g e  u n i t s

N O N - D R U G  S E I Z U R E S

$ 3 9 3 , 0 7 6

1 0 1 , 8 4 5

4 9 6 , 7 2 0

$ 9 9 1 , 6 4 1

S t r e e t  V a l u e  

$ 8 , 5 7 3 , 3 2 6  

2 , 5 2 7 , 9 5 0 ^  

8 6 6 , 1 9 0  

9 , 9 1 . :  ^  

9 , 3 9 4  

1 , 4 7 0  

5 0 , 6 4 2  

5 4 , 1 8 0  

1 , 9 8 6  

2 6 , 5 8 0  

6 3 , 5 3 0  

$ 1 2 , 1 8 5 , 1 6 0

SOURCE: State of Alaska Department of Public Safety/Scientific Crime Detection
Laboratory. George M. Taft, Jr., Laboratory Director. 5500 East Tudor 
Road, Anchorage, Alaska, 99507; (907) 269-5740.
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ALASKA CONTROLLED SUBSTANCES

DRUG PROHIBITED ACT
CLASS OF 
OFFENSE

III
Depressants
Narcotics
Codeine
Hashish

Felony

Delivery of any amount to anyone under Unclassified"!0
19 and 3 yc _rs younger 11.71.010(a)(2)

Manufacture or delivery or possession B-3°
with intent to manufacture or deliver 11.71.030(a)(1)
any amount

Possession of 3 grams or more

Defendant 18 or older, possession on 
school grounds, etc.

C-4 °
11.71.040(a)(3)(B), 

(C)

C-4 0
11.71.040(a)(4)

Misdemeanor

Possession of less than 3 grams A-5 0
11.71.050(a)(3)(A), 

(B)



F E D E R A L  C O N T R O L L E D  S U B S T A N C E S  A C T

Marijuana

Schedule I Defendant - 18,
distribution to 
person under 21

First Offense 0-30/$50,000 
Second Offense 0-45/$75,000

Distribution First Offense 0-15/$25,00G 
Second Offense 0-30/$50,000

If distribution is for small 
amount with no renumeration, 
see penalty below

Por vossion First Offense 0-1/$5,000 
Second Offense 0-2/$10,000
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APRIL 2 1988

G e t t i n g  g a n g s t e r s  o u t  o f  d r u g s
O U N 'G  m en in the eh .„es and  m illion­
aires' daughters up ... O xfo rd  die horrib ly  

o f  it. W herever it spreads, crim e rates soar.
Policem en are m urdered  for it, politicians sub­
o rn ed  for it. C e n tra l A m ericans buy whole 
governm ents th ro u g h  it. Lebanese and Af­
ghans nourish  th e ir  feuds w ith it. T h e  traffic 
in illegal drugs— partly  in m ildish m arijuana 
and  worse cocaine, b u t m ost dreadful in  her­
o in —  has becom e a m ain tragedy o f  this age.
T h e  trade was created  in its presen t worst-pos­
sible form  because dem ocratic politicians fell 
in to  a well-m eant confusion o f  policy 20 years ago.

G overnm en ts decided then  to  th rea ten  long term s o f 
im prisonm ent against the suppliers and  pushers w ho were 
m aking your daugh ter a junkie, b u t to  trea t her possession o f  a 
little m arijuana and  cocaine as m uch less o f  an offence. Supply 
was m ade highly illegal, sorry: dem and  was n o t— exactly as 
du ring  A m erica’s p roh ib ition  o f  alcohol in the 1920s, and  
th u s w ith the  same results. G angsters m arket the  stuff to  peo­
ple w ho feel no  guilt abou t buying from  them . T h e  expert 
crim inal o rganisations th a t were so enriched by the a ttem pts 
o f  earlier A m erican  governm ents tc  p ro h ib it alcohol and 
gam bling (ano ther addictive practice) are applying C ap o n e 's  
old m urderous skills to  th e  in te rnational narcotics business.

Subsistence peasants in w retched places are glad to  take 
cash for poppies and  coca leaves w hich, after sim ple process­
ing, are m arked up by 5,000 tim es for sale to  final consum ers. 
T h is d is trib u to rs’ m argin— tu rn in g  $ lm  o f raw m aterial in to  
$5 billion o f  revenue— makes drug  smuggling the  w orld’s 
m ost profitable business. D rugs are very-high-price and  light 
goods, easily tran sp o rted  in hand-baggage or even inside peo­
ple. T h e  m ost p ru d en t smugglers get big organisations to  laun­
der the m oney and  make unrefusable offers to  politicians an d  
policem en an d  rival salesm en in the  way. A  small group  o f  
crim inals now probably  launders tax-free sum s o f  over $100 
billion a year, m ore th a n  the GNPs o f  150 o f  the  170 nations o f  
th e  world. If these huge m ark-ups w ent to  governm ents in tax, 
as a big slice o f  profits from  drugs like alcohol and tobacco 
does, they w ould use it for better purposes, including reducing 
addiction . Is th a t th e  right way?

T here  have been escapes from  tragedies as great as today’s 
narcotics trade, significantly alm ost ail along th is same road. 
A m erica 's effective answer to  C a p o n e’s bootleg gangs was n o t 
gang-busting bu t th e  legalised, taxed  and regulated sale o f  
quality-controlled liquor. T h e  best enem y o f  the num bers 
racket is th e  sta te  lottery an d  the  off-course, licensed, taxed 
betting  shop. T h e  British coped similarly w ith the main drug 
scourge o f  the  first industrial revolution. G in  Lane sold cheap
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rot-gut to  the  no t-quite-destitu te, w ho d in n k  
them selves o u t o f  miserv in to  inefficiency. So 
the governm ent b rough t the sale o f  spirits u n ­
der local licensing courts, forced the  distillers 
to  sell only liquor o f  approved  quality  and  
strength , and raised prices by excise duties * 
high as the  m arket would bear w ithou t driv­
ing drinkers to  poisonous cheap  in toxicants 
like m ethylated spirits. People got less d runk  
less damagingly, initially on  un taxed  beer (the 
brewers were delighted). T h e  distillers, forced 
to  sell better hooch, grew rich and  respectable 

o n  exports o f  Scotch whisky and  L ondon and  P lym outh gin.
Drugs are not a "disease o f  affluence", o r any such glib 

slogan. Som e big British com panies founded the ir fo rtunes on  
th e  officially sponsored sale o f  Ind ian  dope to  the  poorest peo­
ple the  world has ever know n, the  V ictorian  C hinese . Bhang 
an d  hashish and  coca and  kola-nuts an d  qa t are the opium s o f  
th e ir  respective poor peoples. N one is good for them , bu t nor 
is alcohol for rich countries.

Legalise, control, discourage
T oday there are four big recreational drugs o n  the m arket in 
m ost o f  the w orld's big cities. Tw o o f them  (alcohol and to ­
bacco) are legal, two (m arijuana an d  cocaine) illegal. People 
have been attacking the ir brains w ith th e  first o f  these po ison­
ous chemicals since N oah had vines (Genesis ch 9, 20). C h ris ­
tian ity  uses alcohol in its central rite, as does m ost o f  m ankind  
(outside th e  strict M uslim  nations) in its social relations. Yet 
in countries like Britain lawful alcohol directly kills som e 
10,000 people a year, and is instrum ental in ab o u t half o f  the 
coun try 's  violent crime. C igarettes in B ritain kill 100.000 a 
year. M arijuana, one o f  the illegals, has hardly killed anybody 
yet; bu t the toll from  it will rise because it is a poison w ith the 
defects o f  bo th  the  legal drugs. Tobacco and  m arijuana give 
you lung cancer; alcohol and m arijuana m ake you run  over 
pedestrians in your car.

In the U nited  States m arijuana is now  virtually to lerated , 
because tens o f  millions o f  A m ericans have sm oked it o r eaten 
it in  cookies. They th in k  it ab o u t as befuddling per dollar as 
alcohol, as bad for the ir health  as cigarettes, and  less habit- 
form ing than  either. T h e  great ex tra w o rn ' ab o u t m arijuana is 
th a t, while the addict gets his tobacco and  whisky from  a law- 
ab iding and taxpaying publican, he gets his jo i r t  from  a sinner 
w ho sometim es sells adu lterated  poison, pays no  tax an d —  
this is im portan t— is often  keen to  lead his custom ers o n  to 
m uch  more harm ful drugs.

A  sersib le public policy m ight be to  trea t all th ree— alco­
hol, tobacco, m arijuana—  the  same, w ith licensing, taxes and



quality contro l. S ince all are bad for you, it may be right to 
plaster them  w ith larger health  warnings th an  those th a t are at 
last helping to  cut smoking. Wary governm ents m ight stop the 
pub cu ltu re spreading to  the com m unal jo in t culture by re­
stricting m arijuana sales to  boringly uncongenial premises, 
like the  glum sta te liquor-stores of Sweden or New H am p­
shire; o r give m onopolies to  state shops like the post office, 
w hich has perfected the a r t o f  driving custom ers away. But a 
m ain w eapon should  be tax: high enough to  deter consum p­
tion , and  varied enough to  move people from  the w orst drugs. 
T oday’s worst are possibly cocaine and  certainly heroin .

C ocaine cam e back in to  high fashion only recently, it is 
m ore stim u la tirg  th a n  alcohol, less addictive th an  tobacco. It 
may be worse for you th an  either, including being eventually 
m ore likely to  poison you. W hat is certain  is th a t it is causing 
m ore m urders th an  any com m odity ever before. Because it is 
newish an d  illegal, its supply is in the  hands o f  the  worst 
illegals. A b o u t 80%  o f  A m erican supply is channelled  
th rough  one group  o f  C olom bian  gangsters (see page 62) who 
kill the law-enforcers whom  they canno t suborn , C ocaine 
m ost needs to  be b rough t under the aegis o f  contro lled  and 
thus legal suppliers, e ither by treating it like alcohol, tobacco 
and  m arijuana (see above) o r  like heroin  (see below), d epend­
ing o n  how  statistically awful it proves to  be.

How present law hooks people on heroin
H eroin  is different. It is m ore addictive th a n  tobacco, and 
dam ages th e  health  far m ote rapidly. It can  enslave the  m ind, 
so addicts w ant m ore to  satisfy a craving th a t obsesses them  so 
th a t they ca n n o t work. W ithou t work, they have two ways o f  
affording m ore: stealing or, m ore easily, dealing. Encouraged 
by the ir supplier, they buy a little m ore th an  they w ant, and 
sell it o n  at a profit by recruiting new users, whose supplier 
they become. T h e  furtive illegality o f th is trade  increases its 
danger, since by the tim e an addict realises th a t he needs help 
he is likely to  have started  supplying others, so th a t he canno t 
seek outside help w ithout risking big trouble w ith the  law. 
Illegality locks people in to  addiction.

Legislation p re tends th a t hero in  is no t significantly m ore 
dangerous th a n  m arijuana or cocaine. Since dealing in  all 
th ree is a crim e, the  sam e crim inal gangs hand le them  all. C u s­
tom ers for the  m ilder drugs are therefore exposed to  salesm en 
o f  the really dangerous one. So m arijuana (bu t n o t alcohol)

gets blam ed tor leading its users on  to  hard  stutf.
P ’cen t developm ents in th e  m arket for heroin give clues 

to  how its use might eventually be curbed. Increased dem and 
in the earlv 19S0s led to  increased production  (in, am ong 
o th e r  places, lawless Burma and A fghanistan), just as the p u b ­
licity about AIDS began to  deter new users from experim ents 
w ith sticking filthy needles in to  themselves. D em and and 
prices are falling. T he evidence, scant as it is in th is mysterious 
world, is tha t most long-term hero in  users w ant to  break the ir 
addiction , although probably th en  to  destroy them selves with 
som e o th e r drug, usually alcohol. Since alcoholics do  no t re­
cru it fresh hero in  users, this is sadly to  be encouraged.

So the best policy tow ards existing heroin  users m ight be 
to  bring  them  w ithin the law, allowing them  to  register for the 
right to  buy st.ictly lim ited doses. Taxes should  be high 
enough  to  help deter consum ption , but low enough to  put 
illicit dealers ou t o f business. T o  get addicted to  hero in  you 
have to  be cra:y, o r weak-willed, o r  young and  foolish. It is a 
problem  o f m ental health , trea ted  as one o f crim e and  the re­
fore m ade worse. If som e ex tra stick is wanted, th e n  in A m er­
ica registered heroin and  cocaine users could be disqualified 
from  driving cars. They m ight th en  have an incentive to  get 
listed as cured.

Even if the  present narcotics trade could be beaten , self­
destroyers will seek o th e r  ways to  b end  the ir m inds. C alm ing 
pills from  respected m ultinational com panies produce doped- 
up  addicts w hen doctors prescribe them  for non-m edical ills 
such as poverty or unhappiness. Backroom  chem ists find and 
m arket new drugs. T h e  LSD o f th e  "psychedelic" 1960s was 
followed in the v iolent early 1980s by PCP, o r  angel-dust. 
T h ere  will be more nasty successors. But these drugs, cheaply 
produced  close to  the ir m arkets, d o  no t spawn the  sort o f in­
te rna tional racketeering th a t today 's narcotics do. THey go 
thrc brief cycles o f fashion, new spaper scares an d  obliv­
ion. T hey  are destructive teenage fashions, ra the r th an  social 
menaces, w hich might also be reduced by discrim inatory  tax.

If there were a lasting answer to  drug abuse, it would lie 
beyond all this, in the chem ists' d ream  o f the  good drug, the 
som a, driving o u t bad poisons by its contro llable m erits, lt 
may lie close in the future, if research for it can  be brought 
in to  the  open. T h a t is an o th er reason why th e  w orst policy is 
th e  present one o f m aking the supply o f noxious drugs illegal, 
so th a t only dreadful illegals engage in the ir supply.

J a c k s o n  p o w e r

Jesse Jackson’s success mainly reflects the narrowing base of the Democratic party
A N D REW  JA C K S O N  occupied th e  W hite H ouse from  

1829 to  1837, an d  conventional wisdom says he is the  
only m an A m ericans will refer to  as P resident Jackson for a 
long tim e to  com e. T h e  Rev Jesse Jackson does n o t believe in 
conven tional w isdom . N or do  the blacks w ho have been vot­
ing for him  in large num bers in D em ocratic prim ary elections 
and  caucuses across A m erica th is year, m ost recently in M ich­
igan on  M arch  26 th . T hey th ink  he can be presiden t. Few

w hites do, b u t some have been vo ting for h im  because they 
like w hat he says, and  the  way he says it. As a result, w ith mor( 
th a n  half the delegates to  th e  D em ocratic conven tion  now 
selected, M r Jackson has ab o u t as m any as M r M ichael Duka­
kis, h ithe rto  th e  fron t-runner. M r D ukakis has yet to  win in« 
large industrial state. A n d  the  D em ocratic party  faces the 
choice o f  either giving M r Jackson his due, an d  th u s losing th< 
presidential election in N ovem ber, o r  denying him  his due
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H oa rs a f t e r  an  e x p lo s iv e  c o l l i ­
s io n  be tw een  th re e  C o n ra il lo ­
c o m o tiv e s  a n d  a n  Am  I r a k  p a s ­
s e n g e r  t r a in ,  r e s c u e  w o rk e r s  
w e r e ^ t i l l  p u l l in g  b o d ie s  from  
th e  w re c k a g e . The e a r ly  a fte r-  
n o o n V ra sh  o c c u r r e d  when th e  
Conra& l ta n d em  sp e d  th ro u g h  
a  s t o p ' s ig n a l  o n to  A ro tra k  
r a i l s  ju s f t  n o r th  o f B a lt im o re . 
T h e  p a s se n g e r  t r a in  w a s  t r a v ­
e l in g  128 m ile s  a n  h o u r j u s t  
b e fo re  th e  im p a c t . A m tra k 's  
w o rs t a c c id e n t le f t  16. d e a d  
a n d  175 in ju r e d .  C o n ra il 's  tw o  
c rew m en  la t e r  te s te d  p o s i t iv e  
fo r  m a r i ju a n a  u se .
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FIGHT
FOR

LEGAL
WEED

LIVES!
NORML 
Bigwigs 
Meet

by Steven Hager J o n  G e t t m a n — N a t io n a l  D ir e c t o r  o f  N O R M L

T h e  le g e n d a ry  K e ith  S tro u p , f o u n d e r  o f  th e  
N a tio n a l O rg a n iz a tio n  fo r  th e  R e p e a l o f M ari­
ju a n a  L aw s (NORM L), m a d e  a  ra re  a p p e a r a n c e  

a t  th e  o rg an iz a tio n ’s  a n n u a l  c o n v e n tio n  o n  M ay 8 th  a n d  
9 th  in W a sh in g to n , D .C . A lth o u g h  th e  c o n fe re n c e  w a s  
s p a rs e ly  a t te n d e d , m o ra le  w a s  h igh .

It’s no secret that NORML
has weathered a decade of 
apathy and financial difficul­
ty. However, thanks in large 
part to the indoor gardening 
revolution, NORML seems tc 
be entering a more stable 
and productive period in its 
lobbying effort to legalize 
marijuana.

In his first appearance as 
National Director, Jon Gett- 
man released figures for 
NORML’s annual crop report 
for 1986. Apr-'rently, even 
NORML has been underesti­
mating the number of mari­
juana smokers in America. 
“Since it is believed 30 mil­

lion pounds of marijuana are 
consumed annually in this 
country, the number of pot- 
smokers must be over 50 mil­
lion,” said Gettman. “The 
government wants it both 
ways: They want more mo­
ney for eradication budgets 
based on consumption, but 
at the same time, they pre­
tend the ‘problem’ isn’t so 
widespread they can’t con­
trol it.”

Gettman also spoke on 
the effort in Alaska to crimi­
nalize marijuana use. (Grow­
ing In Alaska for personal

OMI d id n ’t 
p a s s ,  but 

2 70 ,0 00  O rego n  
v o te r s  a g r e e d  

to let r e sid e n ts  
g r o w  ALL th e 

pot th e y  
w a n te d .

use has been legal since 
1975. See “Normllzer,” p. 25.) 
“Only .he facts can combat 
hysteria and Ignorance In the 
waron drugs,” said Gettman. 
“The most ridiculous claim is 
that marijuana has become 
stronger, so all the studies 
done in the 70s that said it 
was harmless are no longer 
valid.”  Gettman asserted 
that THC content has always 
varied. “Potent varieties have 
always been available," he 
said, “but the drug itself Is un­
changed.”

Another important ad­
dress was delivered by John 
Sajo, director of the Oregon 
Marijuana Initiative (OMI). 
After collecting 85,000 signa­
tures, OMI managed to place 
a referendum on the jallot 
legalizing “private” use of 
marijuana. Run by a tiny 
group of dedicated volun­
teers, OMI suddenly found 
itself pitted against all the 
resources the Reagan ad­
ministration could muster, 
including a personal visit by 
Vice President George Bush, 
who campaigned against tho 
initiative.

Sajo admitted the initia­
tive (which was supported by 
only 23% of the voters) suf- 

c o n t in u e d  on  p a g e  30

S E X I S T ,  R A C I S T  A R T  SC U M
NEW YORK ART MUSEUMS-non-profit, tax-exempt organi­
zations that receive government funds—have been charged 

;with racial and sexual discrimination by a subversive, under­
ground protest group. At a recent informational show called The 

-.Guerilla Girls Review the Whitney at the Clocktowor Gallery in 
downtown New York, the Girls offered statistics showing that, 
from 1973 to 1987, 71% of the artists selected for the presti­
gious Biennial shows sponsored by the Whitney Museum of 
American Art were white males. While 24% of the artists were 
white females, only a shocking 4% were non-white males, and 
an Infinitesimal .30% were non-white females. The Biennial 
exhibited no works by any Hispanic, black, or Indian women.

i .  t -

In addition to exhibitions like the Clocktower show, the 
Guerilla Girls have been attacking the sexist and racist policies 
of all major New York museums and galleries with Incriminating 
street posters. "We feel that what the Guerilla Girls have to say' 
Is important," Tom Finklepearl, the Clocktower director, told.' 
the New York Daity New*. •• “

That’s obvious. And the Guerilla Girls’ efforts should be ap­
plauded. But it would be nice if somebody would also mention 
that museums and galleries should stop discriminating against 
artists who produce small paintings, drawings, cartoons, pot­
tery, oranything else theart establishment doesn’t understand. 
Art is not just big paintings on canvas.
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THE BIG CHILL:
, ' • jS

A la s k a ’ s P ro p o s e d  P o t  L a w
By JON GETTMAN, NORML Director
(The following testimony was given to the Senate Judiciary Committee on May 
I, 1987 during a public hearing on Senate Bill 132, which if passed would 
r M r i m l n i l l M  marijuana use in the state of Alaska.)

Mr. C hairm an, members of the commit­
tee. citizens of Alaska: My name is Jon G ett­
man and I am the National Director of 
NORML, the National Organization for the 
Reform of Marijuana Laws. Founded in 1970. 
NORML is an educational organization dedi­
cated to  the review and study of marijuana 
use, marijuana laws, and their effect on our 
society.

The M arijuana Tax A ct o f 1937 marked 
the beginning of federal attempts to  deter 
marijuana use by making it illegal. And here 
we are, SO years la ter, living proof of prohi- 
bition's ineffectiveness, still discussing 
whether criminal penalties are appropriate 
for marijuana use.

A laska has the respect and admiration of 
people around the world for ics integrity on 
the matter of marijuana use. They are im­
pressed by your dedication to  the principle of 
privacy, which Justice Brandeis once re ­
marked it the cornerstone of all our free­
doms. We are impressed by Alaska because 
we know that your dedication to privacy is 
founded on a deep conviction to the ethic of 
personal responsibility.

Others, though, respect your laws because 
they are practical. They envy you in chat re­
spect, wishing the political climate in which 
they work would allow them to devoce their 
time to  more serious matters than debating 
adult marijuana use at home.

There have been repeated challenges to 
the policy of arrescing marijuana users over 
the last 25 years that have discredited many of 
the old excuses justifying prohibition. The

emotional voices calling for the imprisonment 
of marijuana users come up with some new 
excuse every few years. The latest is that be­
cause marijuana is, on average, more potent 
today than ten years ago, it is somehow more 
dangerous: '■nore subtle is the implication chat 
this increase in its potency renders previous 
research irrelevant.

The claim is that the more potent mari­
juana of the ’80s is a new. different drug than 
the one many adults tried in the ’60s and early 
70s. First of all, as with alcohol, marijuana 
smokers compensate for a higher potency by 
simply using less. Secondly, high potency mar­
ijuana has been on the market, so to  speak, for 
thousands of years under tha name hashish. 
Though hashish is manufactured from the res­
ins of oils of marijuana, pharmacuetically it has 
a high level of THC .This claim is part of a long 
historical trend of believing that despite the 
discrediting of previous scare stories about 
marijuana, new evidence emerging from re­
search will finally prove that marijuana really 
is as bad as " th ey "  said it was. It is this histori­
cal context that causes me co treat these 
claims with more than a bit of skepticism.

The National Academy of Sciences con­
ducted a review of all the literature about 
marijuana. The study was chaired by Arnold S. 
Reiman, editor of the N ew  England Jour­
nal o f Medicine. Their report, M arijuana 
& H ealth , was published in 1982. There have 
been no new developments since that time to 
contradict their findings. Just as in a court of 
law. there are rules of evidence by which to 
evaluate research claims. Without exception,

■ < *:)

* ,;*ithe "dangers" of marijuana failto satisfy those 
rules of evidence to the satisfaction of the Na­
tional Academy of Sciences. j

Let me address this bill pointedly. It is 
based on several "findings" that are without 
foundation. First of all. THC, the drug's active 
ingredient, does not, I repeat, does n o t 
lodge in the fatty tissues of the body for 30 
days, as Finding Number One reports. Find­
ings Number One and Number Two (which 
claims that this buildup cause "loss of sleep,” 
“moociness." and "restlessness") are simply 
wrong. THC is broken down by the body in a 
few hours, when the high associated with it 
wears off. It is the by-products of this chemi­
cal breakdown that lodge in the fatty tissues 
for several weeks. T hese have no effect on 
th e  body w hatsoever and th e re  is n o t a 
single study th a t proves o therw ise . So 
there is no "buildup" of THC.

Finding Number Three, which claims "it is 
possible for a human being to overdose from 
marijuana," is also factually incorrect. Mari­
juana is one of the least toxic drugs known. 
You can not overdose from smoking mari­
juana. Furthermore, marijuana does not inter­
act with alcohol, as other drugs do, and 
increase its potency. Any toxicologist familiar 
with marijuana will confirm this fact.

To the extent that marijuana and alcohol 
are both intoxicants, their use in conjunction, 
and to excess, would be irresponsible, and in 
some circumstances, dangerous.

Finding Number Four concerns the accusa­
tion that marijuana is more dangerous today 
because it is more potent. The "finding" also 
claims that marijuana averages a THC po­
tency of 10 percent: actually, the average po­
tency of marijuana these days is closer to 3.5 

continued on page 28
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continued from page 25

percent A slight digression will further un­
derscore its irrelevance.

Experts are now realizing that the key to 
understanding drug related problems is to fo­
cus on addictive personalities r.ther than ar­
guing about the relative addictiveness of 
different diaigs. Present theory holds that, for 
a variety of reasons, some people are prone 
to abus* drugs, any drugs, legal or not. The 
potency of the drug is irrelevant for these 
people. An alcoholic is no less off the wagon 
for drinking beer than he or she would be for 
Irinking vodka. The increased potency of 

r iari|uana makes it no less and no more dan- 
g erous than it was ten years ago, which is, re­
latively speaking, not dangerous at all.

Marijuana does not cause schizophrenia, il­
lusions. or hallucinations (as Finding Number 
Five claims) and the only pain it can dull is that 
of headaches, muscle soreness, or cramps—  
which by the way is why urinalysis tests con­
fuse the metabolites of marijuana with those 
of ibuprofen, the active ingredient in Advil. 
The possibility that marijuana makes the body 
unresponsive to  severe pain, as the finding 
claims, is just not so.

There is no doubt that long-term mari­
juana smoking will increase someone's likeli­
hood of lung disease or lung cancer, as in che 
case of smoking tobacco. Our lungs, it seems, 
are not made for smoke.

The claim that one marijuana cigarette a 
day for three years will cause cancer is pre­
posterous. Millions of people have smoked far 
more marijuana than this for far longer, in­
cluding, I admit, myself, and there are not mil­
lions of cases of lung cancer to prove this 
claim. /  s with the rest of the findings this bill 
is based on. this claim is contradicted by the 
Reiman report.

Furthermore, examinations commissioned 
by the British government in 1894. by Mayor 
LaGuardia in New York in 1944. by President 
Nixon in 1972. by the LeDain Commission in 
Canada in 1974. by the Australian Royal Com­
mission in 1977, by the National Academy of 
Sciences in 1982. and also by a British Advi­
sory Council Report to the Home Secretary 
in 1982 have all concluded that these claims 
about the "dangers" of marijuana use are 
w ithout foundation. Marijuana has been 
around for thousands of years, and it has not 
essentially changed during the last ten.

The simple fact is that mari|uana users have 
found it to  be relatively harmless. It is also 
clear that many other people just don't like 
this fact. Rather than leave this matter of 
choice to  the individual as an issue of personal 
responsibility, some would rather have the 
state make that decision and intervene in 
the private lives of its citizens. This is what the 
invasion of pri /acy is all about, and if that is the 
intent of yn jr law then you should be honest 
and change your findings to this simple state­
ment: We find that many Alaskans don’t  like 
marijuana use by their fellow'citizens because 
they are afraid of it.

And before I continue, let me share with 
you what my organization tells the public 
about marijuana use. It's bad for the lungs, and 
a waterplpe should be used to  filter out some 
of the tars. It raises the blood pressure in 
some people, and should be avoided for that 
reason by people with cardivascular prob­
lems. The use of marijuana during pregnancy 
may contribute to  a slightly smaller birth 
weight for the fetus, similar to  alcohol o r to ­
bacco use during pregnancy; NORML advises 
women to  cease marijuana use during preg­
nancy. as well as alcohol and tobacco. Mari­
juana causes short-term  impairment and 
should not be used In conjunction with work, 
driving, and/or the use of heavy machinery, or 
under any circumstances by adole: *nts. And 
yes, gentlemen. It is true that irijuana
slighdy suppresses sperm product How­
ever, this has no effect on fertility or chromo­
somes, as the Reiman report confirms, and as 
do the several m arried couples of my 
acquaintance.

A r r e s t i n g  p o t  

s m o k e r s  i s  

i n e f f e c t i v e  

— a n d  i t  c o s t s  

t o o  m u c h  

m o n e y .

Ladies and gentlemen, we don't need to 
examine the works of experts to decide if 
marijuana causes this massive complex of ad­
verse effects cited by its opponents. Mari­
juana has been used by over 75 million people, 
yet there ,s no prevalance of case histories (epi­
demiological o r  longitudinal studies) that prove a 
single one of these findings. There are no de­
formed babies on account of marijuana use. 
no overdoses, no lung cancer patients, and no 
brain-damaged patiencs either. The burden of 
proof, then, is with the accuser. I, for one, 
would like to know cbout the individuals 
whose cases would prove these findings, for I 
don’t believe they exist. If ic really caused 
genetic defects, surely out of the millions and 
millions of people who have used marijuana in 
the last 25 years, there would be some clear 
proof of deformed babies! Yet there is not. 
And there is almost certainly no indication 
that millions of young men are walking around 
with protruding breasts. This, I neglected to 
mention earlier, was one of the scare stories 
circulated during the 70s. that marijuana, by 
way of affecting hormonal production, caused 
breast development in young males.

And how about Alaska's fellow pioneer, 
The Netherlands, which has long had a tol­
erant attitude toward marijuana? Officials 
there, reported an April 18th article in the 
New York Times, have concluded that their 
noncriminal approach to  marijuana is work­
ing, that marijuana use did not lead to harder 
drugs, and that the number of marijuana users 
has remained steady (at 36 percent) during 
the last ten years. Several years ago Spain de­
criminalized marijuana. Last fall a committee 
of members of the European parliament rec­
ommended that marijuana smokers caught 
with cannabis for their own use should be cau­
tioned. not prosecuted.

Of even greater interest are domestic de­
velopments. In the last few years Columbia, 
Missouri, almost passed a decriminalization 
bill by referendum, a bill cleared the Milwau­
kee City Council, and another cleared the 
New Hampshire House by consent. Though 
neither measure became law. the town of 
Hickory Hills, Illinois, has enacted a decrimi­
nalization bill. And, one recently passed the 
House in Iowa by a wide vote, and awaits ac­
tion in their Senate.

The alternative to  arresting marijuana 
smokers is to drop criminal penalties, or. as in 
Alaska, to respect personal use and cultiva­
tion of marijuana as a matter of individual pri­
vacy. This approach is being studied by others, 
not so much because of a noble respect for 
privacy, or, I'm sorry to say, justice and credi­
bility, but for two other very understandable 
reasons.

I) Arresting marijuana smokers in ineffec­
tive. And 2) it costs too much money. Many 
experts share the opinion, voiced for exam­
ple by Dr. William J. Kinnardjr.. Dean of the 
School of Pharmacy at the University of 
Maryland at Baltimore, that "legal control of 
marijuana is almost impossible and our limited 
resources should be directed to the control 
of the more toxic illicit substances," that is, 
cocaine and heroin.

Finally, if the legislature adopts these find­
ings they will be challenged. Certainly the is­
sue will end up in court, but that is not the 
arena that threatens the well-being of your 
communities the most. No. these findings will 
be challenged by the inquiring minds of your 
children. If these fears and distortions are 
adopted as fact, they will constitute a lie. and a 
lie easily contradicted by common sense, his­
tory. and scientific review. It is in the arena of 
credibility that this bill will damage the state 
of Alaska. If you want to send a message to 
your kids, tell them what we tell them: When 
you are old enough to  accept responsibility 
for yourself you are old enough to make your 
own decisions. Alcohol, marijuana, and to ­
bacco can all be harmful, though many people 
seem to enjoy using them in moderation. 
Some people have a tendency to abuse drugs, 
and unfortunately, we don't always know in 
advance who they are. Furthermore, young 
people lack che maturity to use and not abuse 
these drugs (as do many adults). These princi­
ples. a good, credible education, and a keen 
interest in development will keep your chil­
dren from having drug problems.

2 8  A U G U S T  1987



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

P.O. Box Y. Scale Capitol 
Juneau, Alaska 99811-3100 

Mail Slop 3"00 
(907) 463-3991

February 9, 1988
MEMORANDUM
TO: Representa t ive  Randy P h i l l i p s
ATTN: B i l l  S t o l t z e
FROM: Ka r l a  H a r t ^ 4 —

Leg i s l a t i v e  Ana lyst
RE: Mari juana and C on t ro l l e d  Substances Tax

Research Request 88 .162

You requested in fo rmat ion  on the taxa t ion  o f  mari juana and c o n t r o l l e d  
substances . As noted in the Anchorage Times a r t i c l e  th a t  you forwarded to 
us, I l l i n o i s  and Minnesota have imposed taxes on mari juana and c on t r o l l e d  
substances (Attachment A). Copies o f  the I l l i n o i s  "Cannabis and C on t ro l led  
Substances Tax Act" (Pub l i c  Act 85 -663 )  and the Minnesota "Mari juana and 
C o n t r o l l e d  Substances Taxat ion" law (Chapter 297D) are Attachment B. 
Add i t iona l  in fo rmat ion  has been requested from both s ta te s  and w i l l  be 
forwarded to  your o f f i c e  as soon as p o s s ib le .
A l l an  S o r l e y ,  Specia l Taxes D iv i s i o n ,  Minnesota Department o f  Revenue, said 
tha t  the tax law has been upheld in f o u r  d i s t r i c t  cou r ts .  He sa id  tha t  he 
expects the law w i l l  a l s o  be upheld in a case scheduled to  go be fo re  the 
Minnesota Supreme Court .
I hope t h i s  in fo rmat ion  is  h e l p f u l .  I f  you have quest ions ,  p lease  c a l l .

Attachments



ATTACHMENT A 
I l l i n o i s  and Minnesota Taxes



Attac. u w \o r r  A

A-8 Tuesday, January 3,1988, The Anchorage Time*

'grass tax' against dealersIllinois adopts
SPRINGFIELD, III. (AP) -  

The state has Imposed a tax on 
marijuana, cocaine and other 11- 
legal drugs, but expects that 
most of tne revenue from the 
new law will come from stamp 
collectors.

The law requires drug dealers 
to purchase tax stamps, featur­
ing either a marijuana leaf with 
a slash through it or a skull and 
crossbones, and affix them to 
drug packages.

The stamps cost 55 per gram 
for marijuana, 5250 per gram for 
other drugs and 52,000 for each 
dose of drugs not sold by weight.

However, no drug dealers 
bought stamps when they went 
on sale Monday, said Helen Ador- 
jan of the state Department of 
Revenue. She thinks stamp col­
lectors will be the most frequent

buyers, although they would 
have to pay the same price as a 
drug dealer.

Other states have also levied 
taxes on illegal drugs — not to 
raise money, but to provide an­
other legal weapon against deal­
ers.

Major drug dealers without 
the stamps would be hit the hard­
est. A violator would be subject 
to four times the amount of the 
tax, a 510,000 fine and three years 
in prison.

“ An immediate reaction is, 
‘Why tax something illegal?’ But 
as you look at it more closely, it 
makes more sense,”  said Sen. 
David Barkhausen, R-Lake 
Bluff.

Barkhausen, the law’s chief 
sponsor, modeled the "grass 
tax" a fter a similar law in Min­

nesota, which has sold about 150 
stamps so far and collected 513 
million In fines since its Inception 
about 18 months ago.

The law provides that dealers 
cannot Incriminate themselves 
by buying the stamps, Adorjan 
said. Employees will not even 
ask for names, she said.

Only those who order stamps 
by mail will be required to give 
their names and addresses for 
return mail, she said.
• Illinois State Police spokes­

man Bob Fletcher said the de­
partment is stronlgy in favor of 
the new law.

“ People can say the taxes and 
the law are ridiculous, but they 
should think back a little bit and 
remember how A1 Capone was 
convicted,”  he said.

Capone was convicted of tax 
evasion.



ATTACHMENT B
I l l i n o i s  "Cannabis and C on t r o l l e d  Substances Tax Act" 

( P u b l i c  Act 85-663 )  and Minnesota "Marijuana and Con t ro l l e d  
Substances Taxat ion" law (Chapter 297D)
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■uch purpor t ,  be depos i te d  irk escrow w i t h  s banking 
co rpora t ion .  \ s r  n a t i on a l  b a n k l n g \ a s o c l a t l o n ,  lo c a t ed  in and 
doing b u s i n e s s \ n  the S t a t e  o f  I l l i n o i s ,  w i t h  power to  accept  
and execute  t ru sce ,  or any successor t h e r e t o ,  which i s  a l s o  a 
member of  the Fedehal  Depos i t  Inaurancrv Corpora t ion  and of  
the Federa l  R eser ve ' ^ ys t em  to  be he ld  i i Nan  i r r e v o c a b l e  t r u s t  
s o l e l y  for  and u n t l l \ t h e  payment and re d tq p t l o n  o f  the bonds 
so\to be refunded,  and>eny balance  remaln lnV^ in such escrow 
a f t e x  the payment anak re t i rem en t  o f  tho .  bonds s h a l l  be 
returned to  the Commission, to  be used and heUL fo r  use as 
revenubb. p ledged  f o r  the p^y. ient  o f  ouch re fund ing  bonds;  or 

( v)  X p r  any co m b in a t l on \ t h e r eo f . X
(d ) The bonds s h a l l  be au th o r i z ed  by r e s o l u t i o n  o f  the 

Commission \ n d  may be I ssued  l V  one or more ser les/Smay  bear 
such da te  orv  da t e s ,  may be \ i n  such denomination or 
denominat ions ,  nay mature a t  s u c h \ l m e  or t imes not  exceed ing  
20 years from \he  r e s p e c t i v e  da be i  t h e r e o f ,  may matuse in 
such amount or amounts, may bear i n t e r e s t  a t  such r a t e \ o r  
ra tes nor. exceed ing  8t per annum payhble  s em i -a nn ua l l y ,  ms\y 
be In such form e l theV .  coupon or r e g i s t e r e d  as to  p r i n c i p a l  
on ly or as t o  b o th ^ p r i n c i p a l  and i n t e r e s t ,  may c a r r y  such 
r e g i s t r a t i o n  p r i v i l e g e s  l y ln c lud ln g  the convers ion  o f  a f u l l y  
r eg i s t e r ed  bond to  a coupon bond or bonds 8od the co nver s ion  
of  a coupon bond t o  a t u l l y \ r e g l s t e r e d  bond),\may be executed 
in iuch manner, may be made payab le In such medium of  
paymeht, at  such p lac e  or p laces  w i t h i n  or w i t ho u t  tha S t a t e ,  
and may\be su b j e c t  to  such t e r m X o f  redemption p r l ^ r  to  t h e i r  
expressed,  m a t u r i t y ,  w i th  o X  w i thout  premluX as such 
reso lu t ionSor  o ther  r e so lu t i on s  mav p ro v i de .  Proceeds from 
the s a l e  O l  the bonds may be inven ted  as such r e s o l V t l o n  or 
reso lu t i on s  add as the Commission Xroro t ime to  t ime may
prov i de .  A l l N b o n d s  Issued under thha A c t ,  except  refund ing  
bonds as p ro v l d eck fo r  In t h i s  S e c t i on ,  \ h a l l  be so ld  in Neuch 
manner as the Combussion may deem to  bo\ ln  the best  i n t e r e s t  
of  the p u b l i c ,  but X j c h  bonds s h a l l  b* sd ld  a t  such prrcc 
that  the I n t e r e s t  \ o i t  of  the p roce edsXhe re f rom w i l l  nop 
exceed 81 per annum\computed to  ma tu r i t y  accord ing  to 
standard t ab l e s  o f  b o n X ^ a l u e s .  Such r e s o l u t i o n  may p ro v ide  
that  the bonda be executed.  w i th  one manual s i gna tu re  and tha t  
other s i gna tu res  may be po in te d ,  • l l t h o g r a p h e d \  or engraved 
thereon.  \  \

The Commission a h a l l  noc\be au thor i z ed  to  c r t e t e  and the 
bonds s h a l l  not In any even t  c o n s t i t u t e  S t a t e  detfc c f  the
Sta te o f  I l l i n o i a  w i t h i n  the mVaning o f  the C o n s t i t u t i o n  or 
s t a tu t es  o f  the S t a t e  o f  I l l i n o i s N a n d  the same s h a l l t  be so
s ta ted  upon the face  o f  each bo n d . \ T h #  source o f  payment for
the bonds s h a l l  be s t a t e d  on the facW o f  each bond. j

Sec t ion  2. Th i s  Ac t  takes e f f e c t  ocon I t s  becoming a law.  
|SH A ch 122. <1 30-15 18 note) \

APPROVED: September 20, 1987 EF FECT lVE i \Sep t ember  20, 1987

Additions In Uxt art indicxUo by undarlma: dilations by atwkaauta
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1987 REGULAR 8E3S10N P.A. 85-663

CANNABIS AND CO N TRO LLED  SUBSTANCES TAX ACT 

PUBLIC ACT 85-863 

SENATE BILL 1154

AN ACT to  impose a tax on cannabis and c o n t r o l l e d  
aubatanccs.

Be I t  enacted by the People o f  the S ta t e  o f  I l l i n o i s ,  
represented in the General  Assembly :

[SH-A. ch. 120,12151)
Sec t ion  1. Th is  Ac t  s h a l l  be known and may be c i t e d  «s  

the "Cannabis and C on t ro l l e d  Substances Tax A c t ” .
S ec t ion  2. As used in t h i s  A c t i
[S.H.A. eh. 120,12162}
’ Cannab is” has the same meaning s p e c i f i e d  In S e c t i o n  3 o f  

the Cannabis Contro l  A c t . 1
" C o n t r o l l e d  Substance "  means a drug,  subs tance ,  or 

Immediate precursor  s p e c i f i e d  In A r t i c l e  I I  o f  the I l l i n o i s  
Con tro l l e d  Substances Ac t*and  Inc ludes  c o u n t e r f e i t  subs tance 
as de f i ned  in  Sec t ion  102 o f  the I l l i n o i s  C o n t r o l l e d  
Substances A c t . 1

"Person"  means any i n d i v i d u a l ,  co rp ora t i on ,  government or 
governmental  su b d i v i s i o n  or agency,  business t r u s t ,  e s t a t e ,  
t r u s t ,  p a r tne r sh ip  or a s s o c i a t i o n ,  or any o ther  e n t i t y .

"Depar tment "  means the Department o f  Revenue.
" D i r e c t o r "  means the D i r e c t o r  o f  the Department o f  

Revenue.
"D e a l e r "  means a person who In v i o l a t i o n  o f  the I l l i n o i s  

Con t ro l l e d  Substances Ac t*  or the Cannabis Con t ro l  Ac t *  
manufactures,  produaes,  sh ip s ,  t r s n s p o r t s .  Impor ts ,  s e l l s  or 
t rans fe rs  or possesses w i th  I n t e n t  i-o d e l i v e r  to  another 
peraon more than 30 grams o f  cannabis or more than 5 gram* o f  
any c o n t r o l l e d  subatance or 5 or more doeage u n i t s  o f  a
co n t r o l l e d  subatance.1 Chapter Mh. 170J. < Chapter UK, 1 1100 at atq.

• Chapter MU, I 1201 cl aeq. * Chapter MS, 1 701 at acq.
■Chapter 6814,1 1102.

[S.H.A. ch. 120,12153)
Sec t ion  3. The D i r e c to r  s h a l l  admin is ter  t h i s  A c t .

Payment o f  tAxes  and p e n a l t i e s  requ ired  by t h i e  Ac t  must be 
made In t h t  form and manner requ i red  by the Department .  The 
Department a h a l l  c o l l e c t  a l l  t a xe s  and p e n a l t i e s  imposed by 
t h i s  A c t .

[S.H.A. Ch. 120,1 2154)

Sec t ion  4. The Department s h a l l  promulgate ru les
necessary to  enforce  t h l a  A c t .  The Department s h a l l  adopt a 
uniform system of  p r o v i d i n g ,  a f f i x i n g ,  and d i s p l a y i n g
o f f i c i a l  stamps, o f f i c i a l  l a b e l s ,  or o ther  o f f i c i a l  I n d i c i a  
for cannabis and c o n t r o l l e d  substances on which the tax  i s  
imposed pursuant to  t h i s  A c t .

[S.H.A. ch. 120,1 2155]
Sec t ion  5. No dea le r  may possess any cannabis or 

c o n t r o l l e d  substance upon which a tax  la  Irapossd by t h i s  Ac t

Addition! In Uxt ara IndlcaUd by undarllna; dilations by sU4k«ew4e
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I I  UQliOR TAXATION 1946

only, ill hens established a( the hearing as being bonVfide and existing without the 
nor having any notice or knowledge at the time the lieiNxas created that the vehicle 
conveyance was being used or was intended to be useavjn connection with any 

olation as specified in the o rW  of the courl, and shall pay the balance of the proceeds 
to the state treasury. A sale unvjer the provisions of this sectiofN(Vees the vehicle or 
nveyincc sold from ail liens, andvappeal from order of the distrievxourt lies to the 
premVqourt as in other civil actionsSAt any time after seizure and before the hearing 
e vehideW conveyance must be re tu rW  to the owner or person haviivga legal right 
its possesstbqon execution by that persoKof a valid bond to the state ofldinnesota, 

ith corporate sih^ty, in the sum of not less than SIOO and not more than dbuble the 
lue of the vehicle{^conveyance seized, to be approved by the court in which fl\p case 
triable, or a judge lhe>eof, conditioned on obeyirtgany order and the judgment <_ 
un, and to pay the fulPvalue of the vehicle or conveyance at the lime of seizure 

History: 1985 c 305 a r t \ l 2 ;  IS p l9 8 6  c 3 art / s')

7C.I3 VIOLATIONS.
Subdivision I. Felonies. It i> a fetyny fora holder of an aity^ho'ic beverage license

(1) eVade or attempt to evade the excistyjax on intoxicating lienor and noninlox- 
ting malrhmior, N
(2) fraudulently neglect or fail to keep compel* accounts in booh.or books of 
unt, or to mabetrue and exact entries in them^as required by the tules of the

mmissioner of pubhc safety and the commissioner ofrevenue, or by la w \
(3) conspire to violate a provision of this chapter, \ .  *
(4) fail to do or cause tb^bc done anything required by tqw;
(5) refill or cause to be rcfiHed a bottle or other container otyritoxicaiing liquor in 

der to evade tax; or \
(6) sell intoxicating li iuor or nctyintoxicating malt liquor on which the excise lax 

s not been paid and thereby evade -----
Subd. 2. Gross misdemeanors. Arty, other violation of this chapter is a gross 

isdemeanor except where a different penalty is specified.
History: 1985 c 305 a rt 2  s 13

1947 MARIJUANA AND C ON1 ROIJJtU UtlMTANCE TAXATION ZSTOas

CHAPTER 297D \ ̂
MARIJUANA AND CONTROLLED

SUBSTANCE TAXATION

297D.OI Dc&niuoAi.
297D.02 AdmiaUireiioa.
297DO) Ruin
297D.04 Tax piymcni required for powntioA 
297D.03 No immuaiiy.
297D.04 PharmteeuitcxU 297D.07 Mcxiurcmcnt.
297DOI T u m i .

297D 09 Fxilurc 10 Ik .  Him Take or freodokot 
return; iatoii w tvode u t ; oimimJprovuioAi.

297D 10 Sump poet.
297011 r*yrrxxi due.
2970.12 All im um ou  u t  KOpardy.
297D I1 Cunfidrnlixl iutur« of informxtKHi. 
297D.I4 Uvcmniory po«tn.

297D.01 DEFINITIONS.
Subdivision I. “Marijuana1' means any marijuana, whether real or counterfeit, as 

defined in section I S2.0I, subdivision 9, that is held, possessed, transported', trans­
ferred, sold, orofTered to be sold in violation of Minnesota law.s.

Subd. 2. “Controlled substance" means any drug or substance, whether real or 
counterfeit, as defined in section 132.01, subdivision 4, that is held, possessed, trans­
ported, transferred, sold, orofTered to be sold in violation of Minnesota laws. “Control­
led substance” docs not include marijuana.
• Sqbd. 3. “ iBealcr" means a person who in violation ̂ Minnesota Awmanufai 
phoducty. ships,Transports,\r imports irnq Minnesota m^in any manrl 
postessesSmore tnV) 42-1/2 } 
conro lled jh£ s (ance \r ten or i 
not sdlfi by weight.

Subd. 4. “Commissioner"
History: 1986 c 470 s 4

p s  of maryuana, or sevbo or more 
tye dosage un^ts of any controlled substan

means the commissioner of revenue.

& lA -

297D.02 ADMINISTRATION. y
frh e  commissioner of (qvenue sharVjdminiiier tfb«chaplerPayments rcqlured by 

this chapter mu3U>e made toqhe cornmtVkmer on the> rm  provia«l by the cohqmia- 
sioner!x^ie commissioner shathcollecl alllaxei under tnty chapter.\ N

History: 1986 c 470 s 5 
297D.03 RULES.

The commissioner may adopt rules necessary to enforce this chapter. The commis­
sioner shall adopt a uniform system of providing, affixing, and displaying official 
stamps, official labels, or other official indicia for marijuana and controlled substances 
on which a tax is imposed.

History: 1986 c 470 s 6
297D.04 TAX PAYMENT REQUIRED FOR POSSESSION.

No dealer may possess any marijuana or controlled substance upon which a tax is 
imposed by section 297D.08 unless the tax has been paid on the marijuana or other 
controlled substance as evidenced by a stamp or other official indicia.

History: 1986 c 470 s 7
297D.05 NO IMMUNITY.

Nothing in this chapter may in any manner provide immunity for a dealer from 
criminal prosecution pursuant to Minnesota law.

History: 1986 c 470 s 8
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CHAPTER 297D 
MARIJUANA AND CONTROLLED 

SUBSTANCE TAXATION
2*>OOI DcSmlxxu 2*70 10 Sump p«<
2*7002 Adir.mltuiimo 2*70 12 All «u*um«oii trt itOfuidy.
2*70 07 Mcmpumrml. 297DI1 ComMinlul lu lurt of itilormUM
2*700* rrrullict, cnmlul proviuoni

297D.0I DEFINITIONS.
/For lex l o f  subds 1 and 2, see M.S. I986J

Subd. 3. “Dealer" means a person who in violation or Minnesota law manufac­
tures. produces, ships, transports, or imports into Minnesota or in any manner acquires 
or possesses more than 42-1/2 (rams of marijuana, or seven or more trams of any 
controlled substance, or ten or more dosage units of any controlled substance which is 
not sold by weight. A quantity of marijuana or other controlled substance is measured 
by the weight of the substance whether pure or impure or dilute, or by dosage units 
when the substance is not sold by weight, in the dealer's possession. A quantity of a 
controlled substance is dilute if it consists of a detectable quantity of pure controlled 
substance and any excipients or fillers.

[F o r lex l o f  subd 4, see M.S. 1986J
History: l9 8 7  c3 3C ,s2

297D.02 ADMINISTRATION.
The commissioner of revenue shall administer this chapter. Payment* required by 

this chapter must be made to the commissioner on the form provided by the commis­
sioner. Dealers are not required to give their name, address, social security number, 
or other identifying information on the form. The commissioner shall collect all taxes 
under this chapter.

History: 1987 c 268 art 17 s 35
297D.07 MEASUREMENT.

For the purpoce of calculating the tax under section 297D.08, a quantity of 
marijuana or other controlled substance is measured by the weight of the substance 
whether pure or impure or dilute, or by dosage units when the substance is not sold by 
weight, in the dealer's possession. A quantity of a controlled substance is dilute if it 
consists of a detectable quantity of pure controlled substance and any excipients or 
fillers.

History: 1987 c 268 art 17 s 36; 1987 c 330 s 3; 1987 c 384 a rl 3 s 48
297D.09 PENALTIES; CRIMINAL PROVISIONS.

Subdivision 1. Penalties. Any dealer violating this chapter is subject to a penalty 
of 100 percent of the tax in addition to the tax imposed by section 297D.08. The 
penalty will be collected as part of the lax.

Subd. la. Criminal penalty; sale without affixed stamps. In addition to the tax 
penalty imposed, a dealer distributing or possessing marijuana or controlled substances 
without affixing the appropriate stamps, labels, or other indicia is guilty of a crime and, 
upon conviction, may be sentenced to imprisonment for not more than five years or 
to payment of a fine of not more than J 10,000, or both.

Subd. 2. Statute of limitations. Notwithstanding section 628.26, or any other 
provision of the criminal laws of this state, an indictment may be found and filed, or

4)2 SUaSTANCX TAXATION JV7D.1J

a complaint filed, upon any criminal ofTense specified in this section, in the proper couri 
within six yean after the commission of this offense.

History: 1987 c 268 a rl 17 s 37
297D.10 STAMP PRICE.

Official stamps, labels, or other indicia to be affixed to all marijuana or controlled 
substances shall be purchased from the commissioner. The purchaser shall pay 100 
percent of face value for each stamp, label, or other indicia at the time of the purchase.

History: 1987 c 268 a r l 17 s 38
297D.I2 ALL ASSESSMENTS ARE JEOPARDY.

Subdivision 1. Assessment procedure. An assessment for a dealer not possessing 
valid stamps or other official indicia showing that the tax h u  been paid shall be 
considered a jeopardy assessment or collection, at provided in section 270.70. The 
commissioner shall assess a tax and applicable penalties based on personal knowledge 
or information available to the commissioner, mail the taxpayer at the taxpayer1* last 
known address or serve in person, a written notice of the amount of tax and penalty; 
demand its immediate payment; and, if payment is not immediately made, collect (he 
tax and penalty by any method prescribed in chapter 270, except that the commissioner 
need not await the expiration of the times specified in chapter 270.

[F o r text o f  subds 2 and 3, see M.S. 1986]
History: 1987 c 268 a r l 17 s 39

297D.13 CONFIDENTIAL NATURE OF INFORMATION.
Subdivision I. Disclosure prohibited. Notwithstanding any law to the contrary, 

neither Ihe commissioner nor a public employee may reveal facts contained in a report 
or return required by this chapter or any information obtained from a dealer; nor can 
any information contained in such a report or return or obtained from a dealer be used 
against Ihe dealer in any criminal proceeding, unless independently obtained, except 
in connection with a proceeding involving taxes due under (his chapter from the dealer 
making the return.

Subd. 2. Penalty for disclosure. Any person violating this section is guilty of a gross 
misdemeanor.

Subd. 3. Statistic*. This section doe* not prohibit the commissioner from publish­
ing statistics that do not disclose the identity of dealers or the contents of particular 
returns or reports.

History: 1987 c 268 a r l 17 s 40
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100t h  C O N G R E S S  

2 d S e s s io n S. 2205
To ennet the Omnibus Antidrug Abuse Act of 1988, and for other purposes.

IN THE SENATE OF THE UNITED STATES
Ma rch  23 (legislative day, March  21), 1988

Mr. D eC o n c in i  (for himself, Mr. D ’A m ato ,  Mr. D ixon, Mr. M oynihan, Mr. 
G ra h a m ,  Mr. Domenici, Mr. D o le ,  Mr. W ilso n ,  Ms. M ik u lsk i ,  Mr. 
K e r r y ,  Mr. S p e c t e r ,  Mr. M u rk o w sk i ,  Mr. R o c k e f e l l e r ,  Mr. B e n t-  
sen , Mr. H a t f i e l d ,  Mr. P r e s s l e r ,  Mr. H einz , Mr. C o c h ra n ,  Mr. Reid, 
Mr. H e f l in ,  Mr. W e ic k e r ,  Mr. G r a s s l e y ,  Mr. Rudm an, Mr. S te v e n s ,  
Mr. Lnouye, Mr. T r i b l e ,  Mr. B ingam an, Mr. B r e a u x ,  Mr. S a r b a n e s ,  
Mr. D a n f o r t h ,  Mr. S te n n i s ,  Mr. M c C o n n e l l ,  Mr. H elm s, Mr. P e l l ,  
Mr. T h u rm o n d ,  Mr. K a r n e s ,  Mr. N ic k le s ,  Mr. D u re n b e rg e k ,  Mr. 
H e c i i t ,  and Mr. C r a n s to n )  introduced the following bill; which was read 
twice and referred to the Committee on the Judiciary

A  B I L L
To enact the Omnibus Antidrug Abuse Act of 1988, and for 

other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United S tates of America in Congress assembled,

3 SECTION 1. SHORT TITLE.

•1 This Act may be cited as the “Omnibus Antidrug Abuse 

5 Act of 1988”.

(3 SEC. 2. ORGANIZATION OF THE ACT.

7 This Act is organized as follows:
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TITIjK I DRUG ENFORCEMENT AND PERSONNEL E N H A N C E M E N T

S u b t i t l e  A. Asset Forfeiture Fund Amendments Act of 1988. 
S u b t i t l e  B. State and local narcotics control assistance.
S u b t i t l e  C. Chemical Diversion and Trafficking Act of 1988. 
S u b t i t l e  D. Comprehensive Federal Law Enforcement Officer Im­

provements Act of 1988.
S u b t i t l e  E. Deportation of convicted foreign drug inmates. 
S u b t i t l e  F. Customs Enforcement Amendments Act of 1988. 
S u b t i t l e  G. Authorization of additional appropriations for drug en­

forcement personnel, fiscal year 1989.
S u b t i t l e  H. Miscellaneous law enforcement provisions.

T IT L E  I I— INTERN A TIO N A L NARCOTICS CONTROL AND ASSISTANCE 
TO FO R EIG N  COUNTRIES

S u b t i t l e  A. International drug eradication improvement program.
S u b t i t l e  B. International narcotics matters improvement and spe­

cial assistance programs.
S u b t i t l e  C. Amendments to Foreign Assistance Act of 1961, as 

amended.
S u b t i t l e  D. International narcotics matters authorization of appro- TI

priations.
S u b t i t l e  E. Latin American Antidrug Strike Force.

T IT L E  0 1 — DRUG IN TER D IC TIO N  A SSET IM PROVEM ENT AND
EN HA N CEM EN T

S u b t i t l e  A. Coast Guard.
S u b t i t l e  B. United States Customs Service.
S u b t i t l e  C. Department of Defense drug interdiction assistance. 1

S u b t i t l e  D. Drug Enforcement Administration.
S u b t i t l e  E. Immigration and Naturalization Service/Border 9

Patrol.
S u b t i t l e  F. Establishment of Interagency Southwest Border Drug g

Interdiction Mobile Corridor Task Force.
S u b t i t l e  G. United States-Bahamas Drug Interdiction Task

Force.
S u b t i t l e  H. Special drug interdiction support.

T IT L E  IV — DEMAND REDUCTION

S u b t i t l e  A. Treatment and rehabilitation.
S u b t i t l e  B. Alcohol end drug abuse treatment and rehabilitation. 
S u b t i t l e  C. Amendments to the Drug-Free Schools and Commu­

nities Act.

4
5 S
6
7 t
8  ,

TIT L E  V— NATIONAL DRUG EN FO RC EM ENT AGENCY
REORGANIZATION AND COORDINATION 9

S u b title  A. Establishment of Office of Enforcement and Border 
Affairs in Department of Treasury.

S ub title  B. Department of Defense drug interdiction reorganiza­
tion.

S u b title  C. Establishment of a Senate Select Committee on Nar­
cotics Abuse and Control. 1 2

- _ • - ?

1 0  

1 1  i
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TITLE VI— RESEA R CH  AND DEVELOPM ENT FOR LAW 
ENFORCEM ENT AOENCIEK

SlillTITI.R A. Establishment of new research and development pro- 
prams to assist Federal law enforcement agencies.

SlillTITI.R II. Cargo container drop detection research and develop­
ment.

T IT L E  V II— DRUG ENFORCEM ENT TRAINING IMPROVEMENT

S uiititi.r A. Federal Law Enforcement Training Center Improve­
ment Act of 1 9 8 8 .

SlillTITI.R R. Department, of Justice Training Facilities Improve­
ment Act of 1088.

SlillTITI.R C. Federal Law Enforcement Language Training Im­
provement Act of 1 9 8 8 .

SlillTITI.R I). Authorization of appropriations for special training 
centers.

TITLE V III— DRUG TESTIN G  IN T H E  PR IV A TE SECTOR

T IT L E  IX— CONGRESSIONAL POLICY REGARDING ADDITIONAL 
FUNDING FOR FISCAL YEAR 1 9 8 9  FOR ANTIDRUG ARUSE PRO­
GRAMS

T IT L E  X— FUNDING; ACCOUNTS

SniiTlTi.F A. Offsetting Revenues and Savings to Cover the Cost of 
the Ac!.

1 TITLE I—DRUG ENFORCEMENT
2 AND PERSONNEL ENHANCEMENT
3 Subtitle A—Asset Forfeiture Fund
4 Amendments Act of 1988
5 SEC. 101. SHORT TITLE.

6 This subtitle may be cited as the "Department of Jus-

7 tice and Department of Treasury Assets Forfeiture Fund

3

n  4 .. . 1   i _ \ ..I . r - in n o * *



IN THE SUPREME COURT FOR THE STATE OF ALASKA 

IRIVIN RAVIN.

)
P e t i t i o n e r ,  )

)
v s . )

)
STATE OF ALASKA. )

)
Respondent. )

)
 )

S u p r e m e  C o u r t  N o . 2135

ON PETITION FOR REVIEW FROM THE DISTRICT AND 
SUPERIOR COURTS OF THE THIRD JUDICIAL 

DISTRICT

BRIEF OF THE PETITIONER

Filed this 11th day of June, 1974 in 

the Supreme Court of the State of 
Alaska

J . M. McPHETRES, Clerk 

By:

R . Collin Middleton 
Robert H. Wagstaff 

Attorneys for Petitioner and 

The American Civil Liberties 

Union
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CONSTITUTIONAL AND STATUTORY PROVISIONS RELIED ON

U n i t e d  S t a t e s  C o n s t i t u t i o n  ' • ••• '* " i  Ut-i.-!. h

F i r s t  A m e n d m e n t  g u a r a n t e e s  f r eed o m  of r e l i g i o n  ^ a s s o c i a t i o n ,  s p e e c h  
a n d  t h e  p r e s s .

i «»■ i'  1 '* 1 *j■■ ‘tt O.O.M. »1 A 
T h i r d  A m e n d m e n t  g u a r a n t e e s  t h a t ’-"No s o l d i e r - s h a l l p ' i n  time-'of p e a c e  
b e  q u a r t e r e d  in  a n y  h o u s e ,  w i t h o u t  t h e  c o n s e n t  of t h e  o w n e r ,  n o r  in 
t ime of  w a r ,  b u t  in a m a n n e r  to b e  p r e s c r i b e d  b y  law"

• i 31. 1 • ..  • /.

F o u r t h  A m e n d m e n t  g u a r a n t e e s  f r e e d o m  from u n r e a s o n a b l e  s e a r c h e s  a n d  
s e i z u r e s

" . • . r /•

E i g h t h  A m e n d m e n t  is a g u a r a n t e e  a g a i n s t  c r u e l  a n d 1 u n u s u a l ’p u n i s h m e n t s

T h e  F o u r t e e n t h  A m e n d m e n t  m a k e s  a p p l i c a b l e  to the  s t a t e s  many of the 
f i r s t  ten  A m e n d m e n t s

A l a s k a  C o n s t i t u t i o n

A r t i c l e  I,  S e c t io n  1 i s  fu l ly  s e t  fo r th  on  p a g e  16 a n d  is a b a s i c  g u a r a n t e e  
to A l a s k a n s  of l i b e r t y ,  life a n d  the  p u r s u i t  of h a p p i n e s s

A r t i c l e  I , S e c t io n  12 is  a g u a r a n t e e  for  A l a s k a n s  a g a i n s t  c r u e l  an d  
u n u s u a l  p u n i s h m e n t s

A r t i c l e  I,  S e c t i o n  22 s t a t e s

T h e  r i g h t  of the  p e o p l e  to p r i v a c y  is r e c o g n i z e d  and 
s h a l l  no t  b e  i n f r i n g e d .  T h e  l e g i s l a t u r e  s h a l l  i m p l e ­
m e n t  t h i s  s e c t i o n .

A l a s k a  S t a t u t e s  R e l i e d  Up on

AS 11.55.050 p r o h i b i t s  f l o u r i s h i n g ,  p o i n t i n g  o r  d i s c h a r g i n g  a f i r e a r m  
in a p u b l i c  p l a c e  a n d  p r o v i d e s  a p u n i s h m e n t

AS 11.55.060 p r o h i b i t s  s h o o t i n g  a t  b u i l d i n g s  a n d  p r o v i d e s  a p u n i s h m e n t

AS 11.55.070 p r o h i b i t s  p o s s e s s i o n  of a f i r e a r m  w h i l e  u n d e r  th e  i n f l u e n c e  
of l i q u o r  a n d  p r o v i d e s  a p u n i s h m e n t



AS 11.15.230 p r o h i b i t s  a s s a u l t  a n d  b a t t e r y  a n d . p r o v i d e s  a p u n i s h m e n t

AS 11.20.140 p r o h i b i t s  l a r c e n y  of m o n ey  and  p r o v i d e s  a p u n i s h m e n t

AS 11.40. 480 p r o h i b i t s  c r u e l t y  to a n i m a l s  a n d  p r o v i d e s  a p u n i s h m e n t

AS 17.12.010 is s e t  fo r th  on  p a g e  9 of th i s  b r i e f  an d  p r o h i b i t s  the  p r i v a t e  
p o s s e s s i o n  of a n y  s t i m u l a n t  d e p r e s s e n t  o r , h a l l u c i n o g e n i c ,  d r u g .  P e t i t i o n e r  
w a s  c h a r g e d  u n d e r  th i s  s t a t u t e .  u i r j i

■ • . -I. .
AS 17.12.150 d e f i n e s  m a r i h u a n a  ( C a n n a b i s  S a t i v a  L) as one  of th e  d r u g s
p r o h i b i t e d  a b o v e  a n d  is  s e t  f o r t h  on p a g e  9 o f . t h i s , b r i e f . ,  ,,

AS 2 8 . 3 5 .0 3 0  p r o h i b i t s  d r i v i n g  u n d e r  t h e  i n f l u e n c e  of i n t o x i c a t i n g  l i q u o r  
a n d  p r o v i d e s  a p u n i s h m e n t .  ...

•• •' .'l •,(!.
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JURISDICTIONAL STATEMENT

P e t i t i o n e r  w a s  a r r e s t e d  for p o s s e s s i o n  of m a r i h u a n a  o n ; D e c e m b e r  11, 1972.
 .

He m o v e d  to d i s m i s s  h i s  c o m p la in t  for the  u n c o n s t i t u t i o n a l i t y  of the  s t a t u t e  u n d e r
• ■-'-••i - = ■

w h i c h  h e  w a s  a r r e s t e d  in F e b r u a r y  of  1973 a n d  a b i f u r c a t e d h e a r i n g  w as  h e l d  com - 

m e n c i n g  on May 2,  1973, r u n n i n g  for f ive d a y s  of te s t imony  an d  ag a in  on J u n e  20,  

1973 for an  a d d i t i o n a l  f ive d a y s .  J u d g e  T y n e r  d e n i c d : p e t i t i o n e r ' s  -motion on N ov cn r  

b e r  16, 1973. R e v i e w  w a s  g r a n t e d  b y  t h e ' S u p e r i o r  C o u r t  a n d  J u d g e  T y n e r ' s  d e -
' '• •' •' 'ii rji'i • »'.Jj.. i.'U ii’.i, • ' !

c i s io n  a f f i r m e d  on D e c e m b e r  19, 1973. T h i s  C o u r t  g r a n t e d  r e v i e w  of J u d g e  T y n e r ' s
: :. i; •• ; f  i ->(!: -.i . A

decis ic  n on  A p r i l  8,  1974, d i r e c t i n g  p e t i t i o n e r  to f i l e ' t h i ^ ' s ’upplerViental b r i e f .
■ ••Vi . -»:(1 to r io :/ io

J u r i s d i c t i o n  w a s  fo u n d  b y  th e  o r d e r  of A p r i l  8,  1974 w h e r e  th i s  p e t i t io n  for r e v i e wi.. •: - if.I'.trtur.t .•:! . >i
w a s  g r a n t e d .  ' ' ' ' '

‘    . o i i u f i q  •>»!) a! ' i
. .. • . ! !• . u,< •; :!
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ISSUES PRESENTED FOR REVIEW

I. Is the  p r oh ib i t ion  aga in s t  p o s s e s s io n  of m ar ihuana  for p e r s o n a l  use  an u n c o n ­
st i tu t ional  invas ion  of the p r iv a c y  and  l ibe r ty  of pet i t ioner?

A . Is the  p o s s e s s io n  of m a r ih u a n a  for p e r s o n a l  use  a " fun d a m en ta l11 
r i g h t  p ro te c te d  by the Cons t i tu t ions  of the State  of Alaska  and the 
United States  as  a r i g h t  to p r i v a c y  and  l iber ty?

B. Was a compelling s ta te  i n t e r e s t  shown to c o n t r a v e n e  p e t i t i o n e r ' s  
f undam enta l  r i g h t s  to p r iv a c y  and  l iber ty?

II. Is the p roh ib i t ion  aga in s t  p o s s e s s i o n  of m ar ih u an a  for p e r s o n a l  use  an u n c o n ­
s t i tut ional  unequa l  appl icat ion  of the laws?

A. Is the p roh ib i t ion  a g a in s t  p o s s e s s io n  of m ar ih u a n a  for  p e r s o n a l  
use  w hen  alcohol and  tobacco a r e  not p ro h ib i t e d  the u n e q u a l  a p p l i ­
cat ion of the laws?

B.  Is m ar ih u an a  m isc la ss if ied  as a d a n g e ro u s  d r u g  d e n y in g  p e r s o n s  
p o s s e s s i n g  it the due  p r o c e s s  of law and  the equa l  p ro tec t ion  of law?

1 t'' ' • i *
III. Is the p r oh ib i t ion  aga in s t  p o s s e s s i o n  of m ar ih u a n a  for p e r s o n a l  use  and r e ­
su l t ing  pena l t i e s  for a r r e s t  a c ru e l  an d  u n u s u a l  pun i shm en t?



STATEMENT OF THE CASE ,■ I . ! ■ . I . 'I! I.* 1.1 I , .. •. ,

I r w i n  R av in  is an  A l a s k a n  w h o  w a s  a r r e s t e d  for  h a v i n g  in h i s  p o c k e t ,  

for h i s  own p e r s o n a l  u s e  a smal l  am o u n t  of m a r i h u a n a .  He m oved to d i s m i s s
I ’ i * } *•

the  c r i m i n a l  co m p la in t  on  t h e  g r o u n d s  tha t  it w a s  u n c o n s t i t u t i o n a l  to, a r r e s t  h im 

for  p o s s e s s i n g  m a r i h u a n a .  T h i s  c a se  is b e f o r e  th is  C o u r t  on a P e t i t i o n e r  for. R e ­

v iew ( s e e  j u r i s d i c t i o n a l  s t a t e m e n t )  from the  d e n i a l  of h i s  mot ion  b y  th e  D i s t r i c t  

C o u r t .

I r w i n  R av in  is not t h e  on ly  p e r s o n  in A l a s k a  w h o  h a s  p o s s e s s e d  m a r i ­

h u a n a  for p e r s o n a l  p r i v a t e  u s e .  Much  of th e  h e a r i n g  on tne  mot ion to d i s m i s s
11 J

w as  r e l a t e d  to m a r i h u a n a  in A l a s k a  a n d  the  non d a n g e r  it w a s  for t h e  p u b l i c  

hea l th  of A l a s k a n s . '  Doctor  C a r o l y n  B r o w n ,  a b o a r d  c e r t i f i e d  p l . y s i c i a n  in p r o -  

v e n t i v c  m e d i c i n e  ( B r o w n  T r .  p .  13) h a s  b e e n  an  e p i d e m i o l o g i s t  ( .  . . " a  q u a l i -
■- ... • . .t>L , •>'. i'jv/i n 

fied p e r s o n  w h o s e  m a jo r  c o n c e r n  d e a l s  w i th  t h e  c a u s e  an d  d i s t r i b u t i o n  of p e r a -
* ■ .ir r; •*/ j .'j  ti.i . •

m e t e r s  r e l a t i n g  to a c e r t a i n  p r o b l e m "  ( i d . a t  21)) for  t h r e e  y e a r s  a t  the  A l a s k a
. . " i i ' J  j . . ! ' ;  .1 . L i ' , i . ’ ‘ >i5j

Native  H eal th  S e r v i c e .  S h e  h a s  p a r t i c i p a t e d  in a s t u d y  of m a r i h u a n a  u s e  by

1/
As g oes  A l a s k a  so  go the  Uni t ed  S t a t e s .  O u r  e x p e r i e n c e  is not  d i f f e r e n t  

from that  of the r e s t  of the  c o u n t r y  o r  the  v-o r ld  as w a s  d e m o n s t r a t e d  b y  the  o u t ­
s i d e  e x p e r t s  w h o  t e s t i f i e d .  A s s e m b l e d  b e f o r e  the  D i s t r i c t  C o u r t  w e r e t h e  e x p e r t s  
of the  c o u n t r y  as we l l  as  all  t h e  s c i e n t i f i c  an d  a n e cd o ta l  i n f o r m a t i o n  on m a r i h u a n a .  
T h a t  in fo rm a t io n  is p a r s e d  in A r g u m e n t  II of  the  b r i e f .  In S t a t e  v . K a n t n e r . 493 
P . 2d 306 (Hawai i  1972),  c e r t ,  d e n i e d  409 U . S .  948 (1972) f e w - w i t n e s s e s  t e s t i f i ed ;  
h o w e v e r ,  the  c o u r t  d i v i d e d  two for a f f i rm i n g  c o n v i c t i o n ,  one  fo r  a f f i r m i n g  on p r o ­
c e d u r a l  g r o u d n s  an d  two d i s s e n t i n g '  e s s e n t i a l l y  on- t h e ‘s t r e n g t h  o f b o o k s  by'' K a p la n  
a n d  G r i n s p o o n *  n e i t h e r . o f ’wHom t e s t i f i ed . ;:i‘Tri Co'mmbmvij lffh  v 1/ L e f V , ^~243 T4.-E« 2d 
898 ( M a ss .  1969) no w h e r e  n e a r  the  d o c u m e n t a t i o n  w d ±  a v a i l a b le ; f o r ' " th e * h a r m -

. . u-t1 ' .< . . j r . u d r i o M  r to .n o i fw d f tM tv i



-----------------

s c h o o l  c h i l d r e n  i n  t h e  G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h  ( e x h i b i t  J . ) ,  a  u s e  

s t u d y  b y  l a w y e r s  I n  t h e  T h i r d  J u d i c i a l  D i s t r i c t  ( I d . . a t  4 1 ) ,  a n d  d o c t o r s  

s t a t e w i d e  ( i d . a t  4 0 )  . S h e  h a s  b e e n  a  p h y s i c i a n  a t  t h e  O p e n  D o o r  C l i n i c  ( i d .  

a t  5 8 ) .  A d d i t i o n a l l y  s h e  h a s  s p o k e n  w i t h  m a y  p h y s i c i a n s  ' i n '  A l a s k a ' a n d  m a n y

A ’ a s k a n s .
j . i t d m i r

_  . . . . K J I I  I f t  *. 11 •* 11 • -j -
Q .  A s  a n  e p i d e m i o l o g i s t  h a v e  y o u  a n  o p i n i o n  a s  t o

;. I
t h e  a m o u n t  o f  u s a g e  o f  m a r i h u a n a  i n  t h e  s t a t e  o f  A l a s k a ?

1 ■ - .  rl f v  < • 1 • i l l  >,• i
A  . Y e s . I  d o .

Q .  A n d  w h a t  i s  t h a t  o p i n i o n ?

A .  A n  a w f u l  l o t  o f  p e o p l e  a r e  s m o k i n g  m a r i h u a n a .

B r o w n  T r . ,  p p s  2 7 ,  2 8 .  I n  f a c t  o f  1 5 , 6 3 4  b o r o u g h  s c h o o l  c h i l d r e n  i n  g r a d e s  s i x

. ■ - f "  -*..••• • us-.. >
t h r o u g h  t w e l v e ,  2 4 %  h a d  u s e d  m a r i h u a n a  a t  l e a s t  o n c e .  i d .  a t  3 5 .  O f  g r a d e s

,l  *• ‘  l*>
t w e l v e  a n d  e l e v e n  4 6 %  h a d  u s e d  m a r i h u a n a ,  i b i d . T h e  s t u d y  w a s  ( e x h i b i t  J . )  

p u b l i s h e d ,  " D r u g  U s e  i n  A n c h o r a g e ,  A l a s k a , "  2 2 3  J .  A m e r .  M e d .  A s s .

6 5 7  ( 1 9 7 1 )  ( e x h i b i t  N . ) .  S i g n i f i c a n t  n u m b e r s  o f  t h e  l a w y e r s  a n d  d o c t o r s  p o l l e d ,  

b u t  f e w e r  o f  t h e  L e a g u e  o f  W o m e n  V o t e r s ,  u s e d  m a r i h u a n a .  ( E x h i b i t s  C ' a n d  5 ) .  

H o w e v e r ,

Q .  D o c t o r ,  d o  y o u  h a v e  a n  o p i n i o n  a s  t o  w h e t h e r  o r

1/ .
( c o n t ' d )  l e s s n e s s  o f  m a r i h u a n a  a s  i s  b e f o r e  t h i s  C o u r t ,  . A d m i t t e d , i n t o  e v i d e n c e  b y  t h e i r  

a u t h o r s  i n  f a v o r  o f  p e t i t i o n e r ' s  p o s i t i o n  a r e . F o r t ,  T h e  P l e a s u r e . S e e k e r s - , ( 1 9 f > 9 ) , 

G r i n s p o o n ,  M a r i h u a n a  R e c o n s i d e r e d  ( 1 9 7 1 ) ,  a n d  t h e  t w o  r e p o r t s l o f  t h e / N a t i o n a l  

C o m m i s s i o n  o n  M a r i h u a n a  a n d  D r u g  A b u s e ,  M a r i h u a n a :  A  S i g n a l  o f  M i s u n d e r ­

s t a n d i n g  a n d  D r u g  U s e  i n  A m e r i c a : P r o b l e m  i n  P e r s p e c t i v e  a s  w e l l  a s  t h e  t w o  

v o l u m e  a p p e n d i x .



n o t  m a r i h u a n a  u s e ,  a s  y o u  h a v e  d e s c r i b . e d . i t ,  f o r .  

t h e  l a s t  h o u r  a n d  a  h a l f ,  i n  A n c h o r a g e . r - p o s e s  a - , -  • 

p u b l i c  h e a l t h  p r o b l e m ?  . - j . , :r> ■■ • •

A .  M a r i h u a n a ,  2 S ; i t  i s  c u r r e n t l y . u s e d : J n . A n c h o r a g e ,  . 

i s  a  r e l a t i v e l y  t r e m e n d o u s l y  i n s i g n i f i c a n t  p r o b l e m . i n  • 

t e r m s  o f  p u b l i c  h e a l t h  a n d  p u b l i c  i n t e r e s t ,  r e l a t i v e  

t o  o t h e r  p r o b l e m s  w h i c h  e x i s t  i n  t h i s ; t o w n . '  .1 *, :

Q .  Y o u  s a i d  " r e l a t i v e l y  t r e m e n d o u s l y / ' - d , d o n ' t  k r t p w  

i f  i t ' s  a  r e l a t i v e  p r o b l e m  o r  a  t r e m e n d o u s l y  s m a l l . - : :  • ••

p r o b l e m .  •»j }■:»•<r . g : a  10  ••

A .  I t ' s  a  v e r y  s m a l l  i n s i g n i f i c a n t  p r o b l e m  , q  d i m r .

Q .  O . K .  W h a t  d o  y o u  m e a n  b y  i n s i g n i f i c a n t  p r o b l e m ?

A .  T h e  n u m b e r  o f  p e o p l e  w h o  h a v e  b a d  t h i n g s . h a p p e n  ‘ : . 

t o  t h e m ,  e i t h e r  e c o n o m i c a l l y ,  m o r b i d i t y ;  m o r t a l i t y ,  

s o c i o l o g i c a l l y ,  f r o m  t h e  u s e  o f  m a r i h u a n a  a s  i t ' s  c u r r e n t l y  

u s e d  i n  A n c h o r a g e ,  i s  i n s i g n i f i c a n t ,  w h e n  o n e  c o m p a r e s  

t h e  b a d  t h i n g s  t h a t  h a p p e n  t o  p e o p l e ,  g i v e n  t h o s e  p a r a ­

m e t e r s ,  w h e n  o n e  u s e s  S e c o n a l ,  D a r v o n , . l i b r i u m  /  a l c o h o l .  

Q .  A l l  t h o s e  a r e  u s e d  i n  A n c h o r a g e ? i d u n q  i i w r u j r i  v  * r~-t\ 

A .  T r e m e n d o u s l y .  T h e y . - k i l l  p e o p l e  e j ? e r y  d a y .



O f  3 8 0  s o m e  o d d  c a s e s  c o m i n g  ( o  t h e  a t t e n t i o n  o f  t h e  P o i s o n  C o n t r o l  C e n t e r  

e a c h  y e a r  s i n c e  1 9 6 5  n o n e  w a s  c a u s e d  b y  m a r i h u a n a ;  O f ' t e n  a d m i s s i o n s  p e r  d a y  

t o  t h e  A N S  e n e r g e n c y  r o o m  s i n c e  1 9 6 5  o n l y  o n e  w a s  f o r  " a c u t e  a n x i e t y "  a n d  " i t  

w a s  a l l e g e d  t h a t  h e  m a y  h a v e  c o m e  i n  c o n t a c t  w i t h  m a r i h u a n a .  N o  m a r i h u a n a  

w a s  f o u n d  o n  h i m  . 11 ( D r  . B r o w n , Tr . p . 4 7 ) .  O f  4 0 ,  0 0 0  o u t p a t i e n t s  s e e n  a t  

A N S  p e r  y e a r  s i n c e  1 9 6 5  o n l y  t h e  c a s e  r e p o r t e d  a b o v e  w a s  e v e r  a d m i t t e d  w i t h  a  

p r i m a r y ,  s e c o n d a r y  o r  t e r t i a r y  d i a g n o s i s  o f  m a r i h u a n a ,  ( i d . , p .  5 7 ) .  O f  

1 , 5 9 3  o u . p a t i e n t  c o n s u l t a t i o n s  a t  t h e  O p e n  D o o r  C l i n i c  t w o  p e r s o n s  h a d  c o n ­

j u n c t ' v i t i s  a n d  t e n  t o  t w e n t y  h a d  b r o n c h i t i s  p o s s i b l y  s e c o n d a r y  t o  e i t h e r  m a r i -  

h u - . n e  u s e  o r  c i g a r e t t e  s m o k i n g ,  i d . , p ,  5 8 .  O f  1 8 0  a d m i s s i o n s  f o r  d r u g  u s a g e  

i n  a  s i x  m o n t h  p e r i o d  a t  C o m m u n i t y  H o s p i t a l  o n e  w a s  a d m i t t e d  f o r  m a r i h u a n a  ( H e e s c h  

t r a n s c r i p t ,  p .  8 7 )  a l t h o u g h  e v e n  t h a t  a d m i s s i o n  w a s  s u s p e c t ,  ( e x h i b i t  Z ,  t e s t i m o n y  

o f  K e l l e r ,  p  . 4 )  . • • *•

D o c t o r  J ,  R a y  L a n g d o n ,  w h o s e  p s y c h i a t r i c  c l i n l c ’ h a s  s e e n  1 3 , 0 0 0  -  

1 5 , 0 0 0  p e r s o n s  f o r  m e n t a l  h e a l t h  h e l p  h a s  n e v e r  s e e n  a  p e r s o n  s u f f e r i n g  

f r o m  a n  o r g a n i c  b r a i n  s y n d r o m e  o r  d a m a g e  d u e  t o  m a r i h u a n a  i n g e s t i o n  ( L a n g ­

d o n  t r a n s c r i p t ,  p .  1 7 )  ( a l t h o u g h  h e  h a s  s e e n  s u c h  c o n d i t i o n s  r e s u l t i n g  f r o m  

a l c o h o l  a n d  b r o m o - s e l t z e r  ( i d .  a t  1 8 ) ) ,  n o r  h a s  h e  e v e r  t r e a t e d  a n y o n e  s u f f e r i n g  

f r o m  a n y  m e n t a l  p r o b l e m  c a u s e d  b y  t h e  i n g e s t i o n  o f  m a r i h u a n a ,  ( i d .  a t  1 9 - 2 0 ) .
j

Q .  B a s e d  o n  t h e  p e r s o n s :w h o m f  y 6 u  h a v e  s e e n  ( i n c l u d i n g  

c o u r t  r e f e r r a l  f o r e n s i c  c a s e s )  a n d  b a s e d  o n  t i f e ~  o t h e r c i
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m a t e r i a l  w h i c h  y o u  k n o w  is  t h e ,  as  th c» ;a s  b e i n g . o n  the  

s taf f  a n d  c o n s u l t a n t  to t h r e e  h o s p i t a l s  ,t n o w , :d o  y ou  , ■

h a v e  a n  o p in io n  as  to w h e t h e r  o r  no t  m a r j h u a n a  is  a 

p u b l i c  m e n t a l  h e a l t h  p r o b l e m ?  v j n v b  . • : ■

A.  I,  i t ' s  my o p i n i o n  th a t  t h e  u s e  of m a r i h u a n a , p e r  s e ,  

is not  a p u b l i c  m en ta l  h e a l t h  p r o b l e m .  • ■ >

i d . at 20-21.  S im i l a r l y  Doc to r  A ro n  Wolf as  C h ie f  of P s y c h i a t r i c  S e r v i c e s  at  the  

E l / n e n d o r f  Mental  H eal th  C l in ic  s a w  no o n e  w i t h  a m e n t a l . h e a l t h  p r o b l e m  c a u s e d  

by t h e  i n g e s t i o n  of m a r i h u a n a .  . ... .
. .  v  * -

A. To my k n o w l e d g e ,  no  one came to , t h a t  c l in iC ’S p ec i f i -  

ca l ly  b e c a u s e  of m a r i h u a n a  as a m e d i c a l^ p r o b l e m .  i -T her e  . 

w e r e  s e v e r a l  c a s e s  in w h i c h  s o m e o n e . w a s ' b e i n g ; c o u r t  m a r -  

t ia lcd  for the  u s e  of m a r i h u a n a .  It w a s  no  p r o b l e m  to 

t h e  p e r s o n  o t h e r  t h a n  h e  h a d  got ' .en c a u g h t  by:  t h e -A i r

F o r c e  a u t h o r i t i e s .................

Wolf t r a n s c r i p t  (May 2) p ,  98.  ,

Q .  ( b y  M r .  W e ig h t )  Y o u 'v e  n e v e r  s e e n  a c a s e  w h e r e  m a r i ­

h u a n a  c o n t r i b u t e d  in  s o m e  r e s p e c t s , , / r j o r e . t h a n m a r g i n a l l y  

to a m e n t a l  d i s e a s e . o r  d e f e c t ?  ■ l-. :r- . . rn .udr ts .u  v> :■

A.  No, I h a v e  n o t .  ... . , : "Vortcf a id  I r,:i
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Wolf t r a n s c r i p t  (May 2 - -  s h o u l d  bo  May 3) p .  25.  M a r i h u a n a  h a s  no t  c a u s e d  

im p e d i m e n t s  to th e  m a t u r a t i o n  of a d o l e s c e n t s  s e n t  to M c L a u g h l in  ( i d . at 3 8 ) ,  d o es  

not  lead  to h e r o i n  ( i d .  at 14),  a n d  of t h r e e  h u n d r e d  p s y c h i a t r i c  e m e r g e n c i e s  

a t  P r o v i d e n c e  H o s p i t a l  o v e r  a s i x  m o n t h  p e r i o d  o n ly  one  w a s  r e l a t e d  to m a r i ­

h u a n a  w h e r e  a p e r s o n  w i th  a c h r o n i c  m en ta l  co n d i t i o n  w a s  ad m i t t e d  s u f f e r i n g  

a n x i e t y  a f t e r  d r i n k i n g  w i n e  a n d  s m o k i n g  m a r i h u a n a ,  i d .' at  10.

Of the  w i t n e s s e s  t e s t i f y i n g  a b o u t  A l a s k a  not  one  fo und  an y  p o t e n t i a l  

o r  p r e s e n t  d a n g e r  to t h e  h e a l t h  of the  l a r g e  n u m b e r s  of p e r s o n s  f rom all  s t r a t a  

of A l a s k a n  s o c i e t y  w h o  u s e d  m a r i h u a n a .  ( D r .  Wolf i d . at 8; Dr' .  L a n g d o n ,  s u p r a , 

D r .  B r o w n ,  s u p r a , M r .  H e e s c h ,  s u p r a  a t  105).  I n d e e d  the  A l a s k a  S t a t e  M ed ica l  

Soc ie ty  v o t e d  th a t  m a r i h u a n a  is  of so  l i t t l e  d a n g e r  to h e a l t h  i t  b e  l e g a l i z e d  for  

p e r s o n a l  p o s s e s s i o n  ( e x h i b i t  A)  a n d  the  A l a s k a  B a r  A s s o c i a t i o n  v o t ed  it b e  

fu l ly  l e g a l i z e d  b o t h  for  p o s s e s s i o n  a n d  s a l e  ( e x h i b i t  B B B ) .  T h e r e  i s ,  h o w e v e r ,  

o n e  m a jo r  d a n g e r  w h i c h  is p r e s e n t  f rom th e  p r i v a t e  p o s s e s s i o n  of m a r i h u a n a ,  

a d a n g e r  m an i f e s t l y  h a r m f u l  a n d  of  p o t e n t i a l l y  t r a g i c  c o n s e q u e n c e s .  T h a t  d a n g e r  

is a r r e s t .  156 p e r s o n s  of w h i c h  p e t i t i o n e r  i s  one  w e r e  ' a r r e s t e d  for  s i m p le  

p o s s e s s i o n  of m a r i h u a n a  in 1972 ( e x h i b i t  B B )  u p  f rom 81 ir\‘ 1971 i b i d . ;  s ee  T r .

15 (May 5 ) .

S im p ly  p u t  t h e r e  i s  no  m e n t a l ,  m e d i c a l  o r  m o r a l ' h a r m  f r o m  th e  p r i v a t e  

u s e  of m a r i h u a n a  in  A l a s k a .  T h e  o n ly  h a r m ' i s '  i t s  ' i l l e g a l i t y ,  a n d  i t  i s  t h a t  h a r m  

to w h i c h  th i s  b r i e f  i s a d d r e s s e d .  : ".................. '
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ARGUMENT . , .. ,  ^  T

I.  INTRODUCTION . f>i.

P e t i t i o n e r  a s k s  tha t  th i s  C o u r t  d e c l a r e  as  u n c o n s t i t u t i o n a l  AS 17.12.010  ̂

as  tha t  s t a t u t e  i s  d e f in e d  by  AS 17.12.150. P e t i t i o n e r  s e e k s  from th i s  C o u r t  a d e -

/ I
t e r m i n a t i o n  tha t  the  p o s s e s s i o n  an d  u s e  of  m a r i h u a n a  b y  an a d u l t  is not a c r i m e ,

J *

c a n n o t  b e  m ade  a c r im e  by  the  l e g i s l a t u r e ,  an d  t h a t  the  l e g i s l a t u r e  in e n a c t i n g

%. Ll
the  a b o v e  s t a t u t e s  as  th ey  r e l a t e  to the  p o s s e s s i o n  a n d  u s e  of  m a r i h u a n a  e x c e e d e d

, ■ i ■ .i • .to
the  p o w e r  g r a n t e d  it b y  the  C o n s t i t u t i o n s  of the  Un i t ed  S ta te s  an d  th e  S ta te  of 

A l a s k a .  S e e k i n g  j u d i c i a l  r e d r e s s  of u n c o n s t i t u t i o n a l  l e g i s l a t i o n  is no t  no vel ;  

i n d e e d ,  it i s  t h e  p u r p o s e  of th i s  i n t r o d u c t i o n  to s h o w  t h a t  s u ch  r e d r e s s  is the  

v i ta l  fu n c t io n  of j u d i c i a r y  w i th in  o u r  s y s t e m  cf  g o v e r n m e n t , ,:)T h a t  the  j u d i c i a r y

may  d e c l a r e  u n c o n s t i t u t i o n a l  an ac t  of the  l e g i s l a t u r e ,w a s  aptly, d e f in e d  a s  a c o n -. ’ ‘ ‘ • '* ‘ } ,4- * • • •' * • ’* *• “ 1 * *

s t i t u t i o n a l  d u t y  u p o n  the  j u d i c i a r y  by C h ie f  J u s t i c e  J o h n  M a r s h a l l  w h e n  h e  w r o t e :

It is e m p h a t i c a l l y  the  p r o v i n c e  and  d u t y . o f , t h e  . 
j u d i c i a l  d e p a r t m e n t  to s a y  w h a t  the  law i s .

, . • . ..• . ; V ‘um? a t i 1 0  vl; :<•' •->
M a r b u r y  v .  M a d i s o n , l C r a n c h l 3 7 ,  2 L . E d .  60 (1803) .  T h e  r a t i o n a l e  w a s  w i t h i n

, • . i i •

2/
AS 17.12.010 p r o v i d e s  in  p e r t i n e n t  p a r t :

, . i • • •* ;
".  . . i t  i s  u n l a w f u l  fo r  a p e r s o n  to . . . p o s s e s s  ( o r )  h a v e  
u n d e r  h i s  c o n t r o l  . . .  in an y  m a n n e r ,  a d e p r e s s a n t ,  hallu--.  •. • , „ ' t  .'I'M J.W '
c i n o g e m c  o r  s t i m u l a n t  d r u g .

3/
AS 17.12.150 p r o v i d e s  in p e r t i n e n t  p a r t :

" D e f i n i t i o n s .  In t h i s  c h a p t e r . . . , . . . .  {. ,
( 3 )  ' d e p r e s s a n t ,  h a l l u c i n o g e n i c  o r  s t i m u l a n t  d r u g 1 m ean s :

£
;i i • } ( i\) * ,* * •;»:*1

t im u la n t  d j “  J>i.......
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t h e  s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  w h i c h  i s  t h e  A m e r i c a n  a n d  A l a s k a n  f o r m  o f  

g o v e r n m e n t .

, i ! - !. i
. .  i T h e  p o w e r s  o f  t h e  l e g i s l a t u r e  a r e  d e f i n e d  

a n d  l i m i t e d ;  a n d  t h a t  t h o s e  l i m i t s  m a y  n o t  b e .  m i s -  .: i-iii-.aTj :ijii i 1
t a k e n ,  o r  f o r g o t t e n  t h e  C o n s t i t u t i o n  i s  w r i t t e n .

T o  w h a t  p u r p o s e  a r e  p o w e r s  l i m i t e d ,  a n d  . t p i y / h a t  

p u r p o s e  i s  t h a t  l i m i t a t i o n  c o m m i t t e d  t o  w r i t i n g ,  i f  

t h e s e  l i m i t s  m a y ,  a t  a n y  t i m e ,  b e  p a s s p d ^ y ^ t h p s e j  . . ,
I n t e n d e d  t o  b e  r e s t r a i n e d ?  T h e  d i s t i n c t i o n  b e t w e e n  

t h e  g o v e r n m e n t  w i t h  l i m i t e d  a n d ,  u n l i m i t e d  p o y v . e y s , i s  

a b o l i s h e d ,  i f  t h o s e  l i m i t s  d o  n o t  c o n f i n e  t h e  p e r s o n s  

o n  w h o m  t h e y  a r e  i m p o s e d ,  a n d  i f  a c t s  p i j q ^ i b i t e c } . ,  

a n d  a c t s  a l l o w e d  a r e  o f  e q u a l  o b l i g a t i o n .  I t  i s  a  

p r o p o s i t i o n  t o o  p l a i n  t o  b e  c o n t e s t e d  t h a t ,  t h e :  C o n -  , t.
.  •  • *  ;  ;  • :  I .  • • !  • | » .  j  i  « *  • • ‘  A  ' J V T *  • *

s t i t u t i o n  c o n t r o l s  a n y  l e g i s l a t i v e  a c t  r e p u g n a n t  t o  

i t ;  o r ,  t h a t  t h e  l e g i s l a t u r e  m a y  a l t e r  . t h e  C o n s t i t u t i o n ,  

b y  a n  o r d i n a r y  a c t .

■ I ,  . J  I ,  M  t 4 , .

M a r b u r y  v .  M a d i s o n , s u p r a , a t  1 7 7 .

• ".I '.'1 ■
T h e  p o w e r  o f  t h i s  c o u r t  t o  s e t  r i g h t  t h a t  w h i c h  i s  w r o n g  i s  c l e a r .  T h i s

yn;!: i sn  i . -
c o u r t  m u s t  b e  v i g i l a n t  a g a i n s t  J a m e s  M a d i s o n ' s  o b s e r v a t i o n  t h a t  " t h e  m o s t  r a t i o n a l

i  I
g o v e r n m e n t  w i l l  n o t  f i n d  i t  a  s u p e r f l u o u s  a d v a n t a g e ,  t o  h a v e  t h e  p r e j u d i c e s  o f  t h e  

c o m m u n i t y  o n  i t s  s i d e . "  T h e  F e d e r a l i s t , #49 a t  349 ( W r i g h t  E d , . -1969) . ,  M a d i s o n ' s  

w o r d s  t o u c h  a l l  b r a n c h e s  o f  g o v e r n m e n t ,  b u t  i t  a p p l i e s  m o s t  t e l l i n g l y  t o  t h e  l e g i s l a ­

t i v e  b r a n c h ,  w h e r e  p u b l i c  d e c i s i o n s  o f  e l e c t e d  l a w m a k e r s  a r e  n e c e s s a r i l y ,  c o l o r e d

b y  t h e  p a s s i o n s  a n d  p r e j u d i c e s  o f  t h o s e  w h o  e l e c t  t h e m .  T h e  j u d i c i a l  b r a n c h  o f

• a i d  •t v i . u i j
g o v e r n m e n t  a n d  t h e  p o w e r  o f  t h e  j u d i c i a r y  a s  a f f i r m a t i v e l y  ^ e c o g q j j e d  b y  C h i e f

3

c o n t ' d > ( A )  c a n n a b i s .  . , . . t „ «  . e i , o h i n i ) - J t r

( 4 )  ' c a n n a b i s '  i n c l u d e s  a U p a r t s  o ( i t h e ; p l a n t j C , a n n a lb j , R . S a t i y a  

L .  , w h e t h e r  g r o w i n g  o r  n o t ;  t h e  s e e d s  o f  t h i s  p l a n t ;  t h e  r e s i n
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J u s t i c e  M a r s h a l l  a r c  a b o v e  ai d  d i v o r c e d  f rom c o n u u u n U y . p a s s i o n .

T h e  U n i t ed  S t a t e s  S u p r e m e  C o u r t  h a s  i n d i c a t e d  . c o n t in ua l  a c c e p t a n c e
‘-I

of M a r s h a l l ' s  w o r d s  a n d  d e c l a r e d , t h a t  c o u r t s  h a v e  the  p o v / e r  a n d  the  d u ty  to

• '• .»tcw
i n q u i r e  into t h e  fac ts  b e h i n d  a s t a t  . In M u g l e r .v .  K a n s a s , 123 U . S .  623,  661

: . 1 "In:
(1887) the  c o u r t  s t a t e d :

: o i . ’ :.iir:
T h e  C o u r t s  a r e  no t  b o u n d  b y  m e r e  f o r m s ,  n o r  a r e
they  to b e  m i s l e d  b y  m e r e  p r e t e n s e s  r  T h e y  a r ^  at 
l i b e r t y  — i n d e e d ,  u n d e r  a so l em n  d u t y  — to look 
a t  the  s u b s t a n c e ,  of . t h i n g s , whenever , . t ^ i ey  .ent^r-.. . 
u p o n  the  i n q u i r y  w h e t h e r  the  l e g i s l a t u r e ' h ' a s ~ t r a n -  
s c e n d e d  th e  l im i t s  of  i t s . a u t h o r i t y .  If< t h e r e f o r e ,  
a s ta tu te ,  p r o p o r t i n g ,  to h a y e  b ee n ,  e n a c t e d  to p r o t e c t  
t he  p u b l i c  h e a l t h ,  t h e , p u b l i c  m o r a l s ,  ; o r  the  p u b l i c  
safety. ,  h a s  no r e a l  or. s u b s t a n t i a l  [ r e l a t ion  to those  
o b j e c t s ,  o r  i s  a . p a l p a b l e , i n v a s i o n ,  o f , th e  r i g h t s  
s e c u r e d  by. t h e . f u n d a m e n t a l  .Jaw . . i t , i s ^ th e  d u t y  of 
t h e  C o u r t s  to .so  a d j u d g e ,  a n d  t h e r e b y , g i v e  ef fect  
to the  C o n s t i t u t i o n . :< * i; -mi

v * * ' * • ■ «i v/
T h i s  p r i n c i p l e  w a s  r e s t a t e d  in  A b i e . S t a t e  B a n k  v . B r y a n , 282 U . S .

765,  772 (1931), as  fo l lows:

( E ) v e n  t h o u g h  a p o l i c e  p o w e r  e n a c t m e n t  m ay  h a v e
b e e n  o r  may  h a v e  s e e m e d  to b e  v a l id . . w h en  m a d e ,/ • • • • • ■ )   ,
l a t e r  e v e n t s  o r  l a t e r - d i s c o v e r e d  f a c t s  may~shdw " 
it to b e  a r b i t r a r y  a n d  c o n f i s c a t o r y ,  .

See  a l so  U n i t ed  S ta t e s  v . C a r o l c n e  P r o d u c t s  C o . . , 314 U . S .  144, 

1 5 3 -5 4 ( 1 9 3 8 ) :

3 /  .. I-,. ■ : ;v ,  !•>
(c o n t  d )  , 1( , . , 1|*M JO i:.. Ilfl > .\

e x t r a c t e d . f r o m  any.  p a r t , o f  th is  p l ^ n t i ^ a n d  e v e r y  c o m p o u n d ,  
m a n u f a c t u r e ,. s a l t , ,  d e r i v a t i v e  , m i x t u r e ,  o r  p r e p a r a t i o n  of  t h i s  
p l a n t ,  i t s  s e e d s  o r  re s in . i  . . . "  . ,,
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'

r y . u , y; ,  . 1

( W ) e  r e c o g n i z e  t h a t  t h e  c o n s t i t u t i o n j i H t y ^ o f  b . i l » : - i / . ' 

s t a t u t e  v a l i d  o n  i t s  f a c e ,  m a y  b e  a s s a i l e d  b y  

p r o o f  o f  f a c t s  t e n d i n g  t o  s h o w - t h a t  f h i ^ s t a t u t e 1 ■ 
a s  a p p l i e d  t o  a  p a r t i c u l a r  a r t i c l e  i s  w i t h o u t  

s u p p o r t  i n  r e a s o n  b e c a u s e  t h e  a r t i c l e ;  a l t h o u g h :  

w i t h i n  t h e  p r o h i b i t e d  c l a s s ,  i s  s o  d i f f e r e n t  f r o m  

o t h e r s  o f  t h e  c l a s s  a s  t o  b e  w i t h o u t  t h e ' r e a s o n  •• 

f o r  t h e  p r o h i b i t i o n .

S u c h  d e t e r m i n a t i o n s  h a v e  b e e n  r e c e n t l y  a p p l i e d  t o  s t a t u t o r y  p r o s c r i p t i o n s
■'.I i

a g a i n s t  m a r i h u a n a . A s  J u s t i c e  L e v i n s o n  o f  t h e  S u p r e m e  C o u r t  o f  H a w a i i  r e c e n t l y
• . - . . • i• ••Ji f

s t a t e d  i n  S t a t e  v .  K a n t n e r ,  4 9 3  P . 2 d  3 0 6 ,  c e r t d e n i e d ' , ' ’ 4 0 9  U . S .  9 4 8  ( 1 9 7 2 ) :
■ " J O f j U

A n y  c r i t i c i s m  w h i c h  a t t e m p t s  t o  d e t e r *  c o u r t s  f r o m  

i n q u i r i n g  i n t o  t h e  c o n s t i t u t i o n a l i t y " o f  l a w s  m u s t  

d i s t i n g u i s h  b e t w e e n  l e g i s l a t i o n  w h i c h ' s e e k s  t o  

r e g u l a t e  e c o n o m i c  a n d  s o c i a l  r e l a t i o n s h i p s  a n d  

t h a t  w h i c h  i n t r u d e s  i n t o  t h e  p u r e l y ' p r i v a t e  s p h e r e  

o f  h u m a n  l i f e .  I n  t h e  f o r m e r  i n ' s t a n c e x o u r t s  r i g h t ­

f u l l y  g r a n t  t h e  l e g i s l a t u r e  w i d e  l a t i t u d e  f o r  e x p e r i ­

m e n t a t i o n  i n  t h e  p r o m o t i o n  o f  t h e  g e n e r a l  g o o d .  B u t ,  

w h e r e  t h e  S t a t e  e n d e a v o r s  t o  i n t r u d e  i n t o  t h e  i n d i v i ­

d u a l ' s  p r i v a t e  l i f e  a n d  r e g u l a t e  c o n d u c t  h a v i n g I n o

p u b l i c  s i g n i f i c a n c e ,  i t  i s  t h e  d u t y  o f  t h e  c o u r t s  t o  o f f e r  

a  h a v e n  o f  r e f u g e  w h e r e  t h e  i n d i v i d u a l  m a y  s e c u r e  

v i n d i c a t i o n  o f  h i s  r i g h t  t o  b e  l e t  a l o n e .
■I ."i'

S t a t e  v .  K a n t n e r , s u p r a , ( 4 9 3  P . 2 d  a t  3 1 7 - 1 8 . )
!-iT f. i

I n  t h e  s a m e  c a s e ,  J u s t i c e  K o b a y a s h i  i n d i c a t e d ' , 1 4 9 3  P . 2 d  a t  3 2 0 :

U n t i l  l e g i t i m a t e  r e s e a r c h  i n d i c a t e s / o t h e r w i s e ,  t h e  

h a r m  c r e a t e d  b y  p l a c i n g  a  c r i m i n a l  s a n c t i o n  o n  t h e  

a c t i v i t y  o f  a  s i g n i f i c a n t  p e r c e n t a g e  o f  o u r  p o p u l a t i o n  

w h o  w o u l d  o t h e r w i s e  b e  l a w  a b i d i n g  c i t i z e n s  f a r  o u t ­

w e i g h s  a n y  p r e s e n t  b e n e f i t  t o  b e  d e r i v e d . f r o m  t h e  

e f f e c t s  o f  c l a s s i f y i n g  m a r i j u a n a  a s  a  n a r c o t i c .  T h e r e  

i s  n o  l o g i c a l  o r  o t h e r w i s e  r a t i o n a l  r e a s o n  f o r  o u r  •' *'• 

s o c i e t y ,  o h  t h e ’ b a s i s - ' o f  a l a w  t h a t h a s *  l i t t l e  o r  n o  

m e r i t  i n  i t s  a p p l i c a t i o n  , -  t o " c d h t i h i i § rt 3  m a k e  c r i m i n a l s  

o u t  o f  a n d  c o n s e q u e n t l y  a l i e n a t e  t h V ? y o u t h  o f  t o d a y .
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The* u s e  of m a r i j u a n a  ilo»>s not  e a u s e  ' l l ie ' . ' sueiahil ls 
tha t  the  l e g i s l a t u r e  h a s  a t t e m p t e d  to g u a r d  a g a i n s t .  It 
is  t h e  p r e s e n t  s t a t u s  of t h e  law c l a s s i f y i n g  m a r i j u a n a  . 'y 
a s  a n a r c o t i c  an d  p r o s c r i b i n g  i ts  u s e  as  a n a r c o t i c  tha t  
is r e s p o n s i b l e  for t h e  s o c i a l  h a r m  c r e a t e d .

N o w h e r e  h a s  t h e  j u d i c i a l  d u t y  to i n v e s t i g a t e  l e g i s l a t i o n  for  i t s c o n f o rm an ce
i t  j i l i

to c o n s t i t u t i o n a l  m a n d a t e s ,  b e e n  m ore  c l e a r l y  s t a t e d  t h an : in  A l a s k a .  In B re e s e

v .  S m i t h . 501 P . 2d 159, 174 (A la s k a  1972): t h i s  C o u r t  s t a t e d i n l d e c l a r i n g  inv a l id

a s c h o o l  r e g u l a t i o n  r e g a r d i n g  s t u d e n t  hair.- l e n g t h  . so  **(VO
. *' • ■ . ■ t; ; r  r : o : ) ; . o . , n . j r . r n  o l
. E v e n  if s u c h  a  m o g u ln t lo n  w e r e  a r r i v e d  at a n d  

p r o m u l g a t e d  b y  a m o r e i d e m o c r a t i c  p r o c e s s , a s t u ­
d e n t ' s  c la im to l i b e r t y ' w o u l d  r e m a i r p u n d i m i n i s h e d  
f o r  t h i s  c o u r t  i s h e l d  to a s t a n d a r d - o f  v i g i l a n c e  in 
th e  m a t t e r  of the  p r o t e c t i o n  of a n ' . i n d i v i d u a l ' s  
c o n s t i t u t i o n a l  l i b e r t i e s .  P r o t e c t i o n ' o B p e r s o n a l  
l i b e r t y  c a n n o t  be  left  to d e p e n d  upo n '  the  wi l l  of the  
m a jo r i t y  for  thos e  a r e  a n t i t h e t i c a l  c o n c e p t s .

.vci i d  •/
In B a k e r  v .  C i ty  of F a i r b a n k s , 471 P.  2d 386,  402 (A l a s k a  1970),  t h i s  C o u r t  found

• . : >’I r, a ;-i.! A .■ VC
the r i g h t  to j u r y  t r i a l  in m i s d e m e a n o r  c a s e s  a b a s i c  c o n s t i t u t i o n a l  r i g h t  u n d e r  the

i l l !  -:r '
A l a s k a  C o n s t i t u t i o n .

enii i toP: ni l  i>.
. . . (W)e a r e  u n d e r  a d u t y ,  to d e v e l o p  a d d i t i o n a l  
c o n s t i t u t i o n a l  r i g h t s  and.  p r i v i l e g e s ’ u n d e r ; o u r .  A l a s k a  i;
C o n s t i t u t i o n  if w e  f in d  s u c h  f u n d a m e n t a l  r i g h t s  a n d  
p r i v i l e g e s  to b e  w i t h i n  t h e  i n t e n t i o n  l a n d ' s p i r i t . o f  • ;i
o u r  loca l  c o n s t i t u t i o n a l  l a n g u a g e  a n d  to b e  n e c e s s a r y  
f o r  th e  k i n d  of c i v i l i z e d  l ife a n d - o r d e r e d ' l i b e r t y  ' 
w h i c h  is a t  the c o r e  of o u r  co n s t i t u t i o n a l  h e r i t a g e .

B a k e r  v .  F a i r b a n k s , s u p r a , 471 P .  2d a t  402.

I n d e e d  t h i s  C o u r t  h a s  f r e q u e n t l y  A 'vnd  c o n s t i t u t i o n a l  o b l i g a t io n s  for

the  p r o t e c t i o n  of A l a s k a n s  that  the  U n i t e d  S ta t e s  S u p r e m e  C o u r t  h a s  not  foun d



m a n d a t e d  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S p e c i f i c a l l y  i n  R o b e r t s  v .

i i r . i l i

S t a t e , 4 5 8  P . 2 d  3 4 0 ,  3 4 2 -  3 4 3  ( A l a s k a  1 9 6 9 ) ,  t h i s  c o u r t . s a i d :

, • • J *t I
( W ) e  a r e  n o t  l i m i t e d  b y  d e c i s i o n s  o f , t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t  o r  t h e  U n i t e d  S t a t e s  C o n -  

s  i n  w h e n  w e  e x p o u n d :  o u r  s t a t e ' c o n s t i t u t i o n ; / ,  

t h <  « s k a  C o n s t i t u t i o n  m a y  h a v e  b r o a d e r  s a f e ­

g u a r d  t h a n  t h e  m i n i m u m  f e d e r a l  s t a n d a r d a . M o u i j j i

A n d  a g a i n  i n  B a k e r ,  s u p r a , 4 7 1  P . 2 d  a t  4 0 1  t h i s  C o u r t  s t a t e d ! . M  iftc* , / 1 :

( W ) e  h a v e  r e c o g n i z e d - . t l i a t  w o  a r e .  a . t ' l i b e r t y . i u y y i  '■■■ r. . 

t o  m a k e  c o n s t i t u t i o n a l  p r o g r e s s  i n  A l a s k a  

b y  o u r  o w n  i n t e r p r e t a t i o n s ,  a s  l o n g  a s  w e  m e a ­

s u r e  u p  t o  t h e  n a t i o n a l  s t a n d a r d s  w h i c h  a r e  

r e q u i r e d  b y  t h e  U n i t e d : S t a t e s  S u p r e m e  C o u r t .  I t  

i s  o u r  d u t y  t o  m o v e  f o r w a r d  i n  t h o s e ,  a r e a s  o f  c o n ­

s t i t u t i o n a l  p r o g r e s s  w h i c h  w e  v i e w  a s  . n e c e s s a r y  

t o  t h e  d e v e l o p m e n t  o f  a  c i v i l i z e d  w a y  o f  l i f e  i n  

A l a s k a .  .

i. • •; *>:r.(r.

S e e  a l s o ,  S t a t e  v .  B r o w d e r ,  4 8 6  P . 2 d  9 2 5 ,  9 3 6  ( A l a s k a  1 9 7 1 ) ;  R . L . R .  v .  S t a t e ,

• •!
4 8 7  P .  2 d  2 7  ( A l a s k a  1 9 7 1 ) .

i * i •.. : , .:
I t  i s  a g a i n s t  t h i s  f i r m  j u d i c i a l  b a c k d r o p  t h a t  p e t i t i o n e r  p r e s e n t s  h i s  a r g u -

. -j i | . I-;:;..
m e n t s  t h a t  t h e  s t a t u t e s  u n d e r  w h i c h  h e  w a s  c h a r g e d  a r e  u n c o n s t i t u t i o n a l .  I t  i s  w i t h

t h i s  f i r m  c o n s t i t u t i o n a l  a n d  j u d i c i a l  c o m m i t t m e n t  t h a t ' t h e  l e g i s l a t i o n  q u e s t i o n e d  i n
V • 11 ,

i n  t h e  l i g h t  o f  s c i e n t i f i c  k n o w l e d g e  m u s t  b e  v i e w e d ,  a n d  i t  i s  b e c a u s e  o f  t h i s  c o m -
ii..

m i t m e n t  b y  t h i s  C o u r t  t h a t  p e t i t i o n e r  r e q u e s t s  i n  t h e  f o l l o w i n g  a r g u m e n t s  r e v e r -

: .  : : i

s a l  o f  t h e  d e c i s i o n s  b y  t h e  c o u r t s  b e l o w ,  a n d  t h a t  t h e  l e g i s l a t i o n  b e  s t r u c k  d o w n .
, i.» «;?*!•* , A

• • r. ( !  ; i o o D  i i i t l l  i>o : . * i : . i l

*»; hit ,!••• 'o ix*



............
y, (.• . / '  '• - T*>/ •* • ' * * ■’ ' N ' ‘ •'.V; ’» •’ *'V," - *

II. THERE IS NO COMPELLING STATE INTEREST 
IN THE PROIIIRTI'ION OK MARIJUANA ’

A .  THE RIGHT OF LIBERTY AND PRIVACY   *

T h i s  C o u r t  h a s  s t a t e d  that

O n c e  a f u n d a m e n t a l  r i g h t  u n d e r  the  c o n s t i t u ­
t ion of A l a s k a  h a s  b e e n  s h o w n  to b e ' l n v o l v e d  and it 
h a s  f u r t h e r  s h o w n  th a t  th i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  
r i g h t  h a s  b e e n  i m p a r i e d  b y  g o v e r n m e n t a l  a c t i o n ,  t h e n  
the  g o v e r n m e n t  m u s t  come f o r w a r d  an d  mee t  i t s  s u b ­
s t a n t i a l  b u r d e n  of e s t a b l i s h i n g  th a t  ’tlae a b r i d g m e n t  in 
q u e s t i o n  w a s  j u s t i f i e d  b y  a c o m p e l l i n g  g o v e r n m e n t a l  
i n t e r e s t .

4 ' ■B r ’e e s c  v ■ S m i t h , s u p r a , 501 P . 2d at 171.

T h e  f i r s t  q u e s t i o n  to b e  d e t e r m i n e d ,  t h e n ,  i s  w h e t h e r  a ' f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t  i s i n v o l v e d  in th i s  c a s e .  T h e  D i s t r i c t ' C o u r t  so  f o u n d ,

4/
G r i s w o l d  v .  C o n n e c t i c u t , 381 U . S .  479 (1965) w a s  the f i r s t  c a s e  in  w h i c h  th e  

Un i t ed  S ta t e s  S u p r e m e  C o u r t  e s t a b l i s h e d  the  r i g h t  of p r i v a c y  as  an  i n d e p e n d e n t  
c o n s t i t u t i o n a l  r i g h t ,  an d  b a s e d  i ts  d e c i s i o n  s q u a r e l y  u p o n  that  r i g h t .  G r i s w o l d  
s e t  for th  a n u m b e r  of  p r i n c i p l e s  for  p r i v a c y  c a s e s  w h i c h  h a v e  b e e n  fo l lowed an d  
r e a f f i r m e d  b y  the  m os t  r e c e n t  S u p r e m e  C o u r t  d e c i s i o n s  i n v o l v i n g  the  r i g h t  of 
p r i v a c y .  F o r e m o s t  among  t h e s e  p r i n c i p l e s  i s  the  r u l e  t h a t  i f  the  c h a l l e n g e d  
s t a t u t e  i n v a d e s  r i g h t s  o r  l i b e r t i e s  w h i c h  a r e " c o n s i d e ' r e d r|1f u n d a m e n t a l " , th en  
the  g o v e r n m e n t  m u s t  j u s t i f y  t h e  s t a t u t e  b y  d e m o n s t r a t i n g ' a n  o v e r r i d i n g  a n d  c o m ­
p e l l i n g  s t a t e  i n t e r e s t .  As the  C o u r t  s t a t e d  in Griswolcl ' ,1 381 U . S .  at  497:** t 11 ' •

In a long s e r i e s  of c a s e s ' t h i s  C o u r t ' l i a s  h e ld  
t h a t  w h e r e  f u n d a m e n t a l  p e r s o n a l  l i b e r t i e s  a r e  
i n v o l v e d ,  t h e y  m a y  no t  b e  a b r i d g e d b y . t h e  S t a t e s  
s i m p ly  on  a s h o w i n g  t h a t  a  r e g u l a t o r y  s t a t u t e " '
h a s  some r a t i o n a l  r e l a t i o n s h i p  to the  e f f e c tu a t i o n ,  

t  . . • •. ' ,.bnoot»«i /•
of  a p r o p e r  s t a t e  p u r p o s e .  'W here  t h e r e  i s , a

, ... * .i -unmitiav* to «a-. s i g n i f i c a n t  e n c r o a c h m e n t  u p o n  p e r s o n a r l i b e r t y ,,
the  S ta te  m ay  p r e v a i l  o n l y  u p o n  s h o w i n g ‘a ' s u k - °  ' '
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T h i s  c o n s t i t u t i o n  Is d e d i c a t e d .  tpj;th ?  . p r i n c i p l e s  
t h a t  all  p e r s o n s  h a v e  a n a t u r a l  r i g h t  to l i fe ,  l i b e r t y ,  
t h e  p u r s u i t  of h a p p in c 6 G ,  a n d  t h e . e n j o y m e n t  of the  
r e w a r d s  of t h e i r  ow n  i n d u s t r y ; ;  t h a t ^ l l  p e r s o n s  a r e  
e q u a l  a n d  e n t i t l e d  to e q u a l  r i g h t s , o p p o r t u n i t i e s ,  and 
p r o t e c t i o n  u n d e r  the  law;  a n d  t h a t  a l l , p e r s o n s  h a v e  
c o r r e s p o n d i n g  o b l i g a t io n s  to the  p e o p l e  an d  to
the  S t a t e .  •

' . ; i*
A r t i c l e  I,  S e c t io n  22 of the  A l a s k a  Cons t i tu t ion ,  p r o v i d e s :  " th e  r i g h t  of

t h e  p e o p l e  to p r i v a c y  is  r e c o g n i z e d  a n d  s h a l l  n o t  be  i n f r i n g e d 11,.. T h a t  p r i v a c y  

a n d  l i b e r t y  a r c  f u n d a m e n t a l  a n d  t h e i r  a b r i d g m e n t  i s  p o s s i b l e . o n l y  b y  a c o m p e l l in g  

s t a t e  i n t e r e s t  i s  e x p l i c i t  in  A l a s k a .  P e t i t i o n e r  a d v a n c e s ^ t h a t ^ t h e ; p o s s e s s i o n  of 

m a r i j u a n a  for  p r i v a t e  u s e  is f u n d a m e n t a l  i s im p l i c i t  in  t h e  a b o v e ,  b a s e d  u p o n  th is  

r e c o r d . J
• .! .•■>iI!i' . t  Pi.i ‘ i

________________________ .. • 'Mifi'iq,V. i-'iU.' ' 1
. i;.:t, , iilgi*: I *.*!•-*•' 1 ' ;

*1/ i . j i i r : q  to ‘tfjdfrciJft ■ i'i*
( c o n t ' d )  o r d i n a t i n g  i n t e r e s t  w h i c h  is  c q m p c l j i p g , " ,Batesi>.. ■

v .  Li t t l e  R o c k , 361 U . S . , 5 1 6 , , 5 2 4 <j.4l .̂J 5 d „ , 2 d lo'l /:•<*:
480,  486,  80 S .  C t ,  4 i2 .  T h e . l a w  ptus^(bet  
s h o w n  ' n e c e s s a r y ,  a n d  n o t .m e r e l y . ;r a t j o n a l l y  .• a.i • 
r e l a t e d ,  to t h e  a c c o m p l i s h m e n t  of  a  p e r m i s s i b l e . ; -  : 1 
s t a t e  p o l i c y . 1 M c L a u g h l i n  v .  F l o r i d a , 379 U . S .
184, 196, 13 L . E . d  2d 222,  231, 85 S,. ,Ct. 283.

:
S ee  a l s o  S t a n l e y  v .  G e o r g i a , 394 U . S .  557..(1969r:(right to p r i v a t e  p o s s e s s i o n  

of o b s c e n e  m a t e r i a l s ) ;  Roe v .  W a d e , 410 U . S .  U3 (1973.).t ( r i g h t  to a b o r t i o n ) .
!■ i n . -  r i / i f l

A s e c o n d ,  b u t  r e l a t e d . p r i n c i p l e  e s t a b l i s h e d , j n . G r i s w o l d  w a s  t h a t  l e g i s l a ­
t ion in  a r e a s  of l e g i t im a te  s t a t e  i n t e r e s t s  c a n n o t  sw.eep; u n n e c e s s a r i l y  b r o a d l y  an d  
s t i f le  f u n d a m e n t a l  f r e e d o m s :  " (A), g o v e r n m e n t a l ,  p u r p o s e r t o  c o n t r o l  o r  p r e v e n t

Article I ,  Section 1 of the Constitution of Alas^a^iPFQvid^fl:;! ; ; , a



T h e  two mos t  i m p o r t a n t  zones  of p r i v a c y  a n d (.J jbe r ty . .:i n v o l v e d  a r c  th e  

s a n c t i t y  of a r e a s  of e x p e c t a t i o n  of p r i v a c y . a n d  the  r i g h t  to ,b e  le t  a l one  b y  g o v e r n ­

m en t  to d e v e l o p  a n d  u s e  o n e ' s  f a c u l t i e s  as o n e  s e e s  / i t . . , , , . . . , .

T h e  i s s u e  of w . i e t h e r  the  p r i v a t e  p o s s e s s i o n  a n d  u s e  of m a r i j u a n a  i n v o l v e s  

f u n d a m e n t a l  l i b e r t i e s  h a s ,  s u r p r i s i n g l y ,  r e c e i v e d  l i t t le  d e t a i l e d  a t t en t io n  in 

the  c a s e s  d e c i d e d  to d a t e .  As o n e  r e c e n t  law r e v i e w  a r t i c l e  h a s  i n d i c a t e d :  ' 'Only

o n e  c o u r t  h a s  come c los e  to g i v i n g  the  i s s u e  t h o u g h t f u l  t r e a t m e n t . "  C o m m e n t ,

"On P r i v a c y :  C o n s t i t u t i o n a l  P r o t e c t i o n  F o r  P e r s o n a l  L i b e r t y " , :  48 N . Y . U .  L.

R e v . 670,  756 (1973) .  T h e  c a s e  r e f e r r e d  to i s S ta te  v .  K a n t n e r , 493 P . 2d 306 

(Hawai i  1972),  c e r t ,  d e n i e d , 409 U . S .  948 (1972) .  In K a n t n e r , the  f ive j u s t i c e s  

of the  H aw ai i  S u p r e m e  C o u r t  i s s u e d  fou r  s e p a r a t e  o p i n i o n s  o n . t h e  co n s t i t u t i o n a l i t y  

of t h e  m a r i j u a n a  p r o h i b i t i o n .  T w o  j u s t i c e s  voted to af f i rm  the  c o n v i c t i o n s ,  two 

d i s s e n t e d ,  h o l d i n g  p o s s e s s i o n  of m a r i j u a n a  w a s  p r o t e c t e d  b y  the  r i g h t  ot p r i ­

v a c y ,  a n d  the  fifth j u s t i c e  vo ted  to af f i rm b e c a u s e  he  d id  not  b e l i e v e  th a t  the  

i s s u e  h ad  p r o p e r l y  b e e n  r a i s e d .

T h e r e  a r e  a t  l ea s t  two a s p e c t s  of the  p r i v a t e  p o s s e s s i o n  an d  u s e  of m a r i ­

h u a n a  w h i c h  i n v o l v e  " f u n d a m e n t a l "  i n t e r e s t s .  T h e  f i r s t  a s p e c t  i s t h a t  the  a c t i v i t y  

e n g a g e d  in is th e  p r i v a c y  of the  hom e o r  o t h e r  a r e a s . o f  e x p e c t a t i o n  of  p r i v a c y .

In S t a n l e y  v ■ G e o r g i a , 392 U . S .  557 (1969),  the  S u p r e m e  C o u r t  h e l d . t h a t  t h e  p o s -  

______________________________  • •. ■: bn . ' .  v T r . c b i

4/ . ,  ... • •' ■ *q ni: v..«: g::
( c o n t ' d )  a c t i v i t i e s  c o n s t i t u t i o n a l l y  s u b j e c t  to s t a t e  r e g u l a t i o n  may not  b e  a c h i e v e d  
by m e a n s  w h i c h  s w e e p  u n n e c e s s a r i l y  b r o a d l y  a n d  t h e r e b y  . i n v a d e  the. a r e a ,  of 
p r o t e c t e d  f r e e d o m s . "  381 U . S .  a t  485.

17



s e s s i o n  of  o b s c e n e  m a t e r i a l s  i n  a p e r s o n ' s  h o m e  i n v o l v e d  f u n d a tn e n t a l  v a l u e s .

T h e  C o u r t ' s  o p i n i o n  a p p e a r s  to r e l y  u p o n  two  b a s e s  f o r  i t s  d e c i s i o n  -~ the  F i r s t

A m e n d m e n t  r i g h t  to r e c e i v e  i n f o r m a t i o n ,  a n d  the  p r i v a c y  o f  the  h o m e .  T h e  C o u r t

s t a t e s ,  392 U.  S .  a t  564:

It i s  now  w e l l  e s t a b l i s h e d  th a t  the  C o n s t i t u t i o n  p r o ­
tec t s  the  r i g h t  to r e c e i v e  in fo rm a t io n  a n d  i d e a s .  . . .
T h i s  r i g h t  to r e c e i v e  I n fo rm a t ion  a n d  i d e a s  . r e g a r d ­
l e s s  of t h e i r  s o c i a l  w o r t h .  . . i s  f u n d a m e n t a l  to o u r  
f r e e  s o c i e t y .  M o r e o v e r ,  in  the  c o n te x t  of  th is  c a se  — 
a p r o s e c u t i o n  for  m e r e  p o s s e s s i o n  of p r i n t e d  o r  f i lmed 
m a t t e r  in  the  p r i v a c y  of a p e r s o n ' s  own Home - - ’th a t  
r i g h t  t a k e s  on an a d d e d  d i m e n s i o n .  F o r  a l so  f u n d a m e n t a l* i ( t* t • * \
i s  t h e  r i g h t  to b e  f r e e ,  e x c e p t  i n  v e r y  l i m i t e d  c i r c u m ­
s t a n c e s ,  f rom u n w a n t e d  g o v e r n m e n t a l  i n t r u s i o n s  in to  
o n e ' s  p r i v a c y . ’ "*

In c a s e s  s u b s e q u e n t  to S t a n l e y  , h o w e v e r ,  t h e  S u p r e m e  C o u r t  h a s  e m ­

p h a s i z e d  th a t  S t a n l e y  d id  no t  i n v o l v e  the  F i r s t  A m e n d m e n t  so  m u c h  as  it  d i d  the  

p r i v a c y  of the  h o m e . S e e , e . g . , Uni t ed  S ta t e s  v . ]2_ 2 0 0 - P T . R e e l s  of S u p e r  8MM 

F i l m . 413 U . S .  123, 126 (1973) .  In the  r e c e n t  c a s e  of P a r i s  A d u l t  T h e a t r e  I v .

S l a t o n ,  U . S .  ______, 4 1 U . S . L . W .  4935 (1973) C h i e f  J u s t i c e  B u r g e r ,

s p e a k i n g  for t h e  C o u r t ,  i n d i c a t e d  that  " the  p r i v a c y  r i g h t ' e n c o m p a s s e s  an d  

p r o t e c t s  th e  p e r s o n a l  i n t im a c i e s  of the  h o m e , "  a n d  i n d i c a t e d  t h a t ' S t a n l e y  w a s  

d e c i d e d  u p o n  th i s  g r o u n d  "w h ich  w a s  h a r d l y  m o r e  t h a n  a r e a f f i r m a t i o n  t h a t  'a 

m a n ' s  home i s  h i s  c a s t l e . ' "  I d ■ . a t  4940.

S t a n l e y  ...id t h e s e  s u b s e q u e n t  c a s e s  s h o u l d  t h e r e f o r e  b e - i n t e r p r e t e d

as  h o l d i n g  th a t  t h e  p r i v a c y  of the  h o m e ,  in an d  of i t s e l f ,  i s  a " f u n d a m e n t a l "
, . , • ■ : i'juiS' t.tant>3 fe ou ivt f ia  :• n ’w  •

v a l u e ,  a n d  t h a t  the  s t a t e  m u s t  s h o w  an o v e r r i d i n g  a r id . c o m p e l l i n g  i n t e r e s t  to,;.*£ • . fer.uiuoS-iT j .  j  .'i



j u s t i f y  c r i m i n a l i z i n g  an y  a c t i v i t y  in the  p r i v a c y  of the  hom e o r  o t h e r  F o u r t  A m e n d ­

m en t  a r e a s  in w h i c h  o n e  h a s  an  e x p e c t a t i o n  of  p r i v a c y . ;  ., ..

In a n u m b e r  of d i f f e r e n t  c o n t e x t s ,  the  U n i t ed  S ta t e s  S u p r e m e  C o u r t  h a s  

i n d i c a t e d  t h a t  the  p r i v a c y  of th e  h o m e ,  in an d  of i t s e l f ,  i s  a f u n d a m e n t a l  v a l u e .

In Wolf v .  C o l o r a d o , 338 U . S .  25 (1949) ,  one  i s s u e  w as  w h e t h e r  th e  F o u r t h  A m e n d ­

m e n t  w a s  " b a s i c  to a f r e e  s o c i e t y "  a n d  " im p l i c i t  i n , t h e  c o n c e p t  of o r d e r e d  l i b e r t y "

. i*.
s o  t h a t  i t  w a s  a p p l i c a b l e  to the  s t a t e s  t h r o u g h  the  D ue P r o c e s s  C l a u s e  of the

F o u r t e e n t h  A m e n d m e n t .  T h e  C o u r t  s t a t e d ,  232 U . S .  at 27-28:

• •• • . • ■
T h e  s e c u r i t y  of o n e ' s  p r i v a c y  a g a i n s t  a r b i t r a r y '
i n t r u s i o n  b y  the  p o l i c e  - -  w h i c h  i s fa t , the .co r ,e ,of j  
the  F o u r t h  A m e n d m e n t -— i s  b a s i c  to a f r e e  s o c i e t y .
It i s  t h e r e f o r e  im p l i c i t  in " th e  c o n c e p t  of o r d e r e d  
l i b e r t y "  an d  as  s u c h  e n f o r c e a b l e  a g a i n s t  the  S ta t e s  
t h r o u g h  the  D ue  P r o c e s s  C l a u s e .  T h e  k n o c k  a t  the  
d o o r ,  w h e t h e r  b y  d a y  o r  b y  n i g h t ,  as a p r e l u d e  to 
a s e a r c h ,  w i t h o u t  a u t h o r i t y  of law b u t  s o l e l y  pn the  
a u t h o r i t y  of the  p o l i c e ,  d i d  no t  n e e d  the  c o m m e n t a r y  
of r e c e n t  h i s t o r y  to b e  c o n d e m n e d  a s  i n c o n s i s t e n t  w i th  
th e  c o n c e p t i o n  of h u m a n  r i g h t s  e n s h r i n e d  in th e  h i s ­
t o r y  a n d  th e  b a s i c  c o n s t i t u t i o n a l  d o c u m e n t s  of E n g l i s h -  
s p e a k i n g  p e o p l e s .

1.1
E v en  t h o u g h  th e  C o u r t  h e l d  t h a t  the  F o u r t h  A m e n d m e n t  w a s  a p p l i c a b l e  

to the  s t a t e s ,  t h e  c o u r t  a l s o  h e l d  that  the  e x c l u s i o n a r y  r u l e  w a s  n o t  b i n d i n g  on s t a t e  

c o u r t s .  T h i s  p o r t i o n  o f  the  C o u r t ' s  d e c i s i o n  w a s  o v e r r u l e d  in  M app v .  O h i o , 367 

U . S .  643 (1961). M a p p  h e l d  t h a t  i l l e g a l l y  s i e z e d  e v i d e n c e  w a s  n o t , a d m i s s i b l e  

in s t a t e  c o u r t s ,  a n d ,  of c o u r s e ,  Mapp  r e a f f i r m e d  the  h o l d i n g  i n  Wolf t h a t  t h e  • 

p r i v a c y  of t h e  h o m e  is  " b a s i c  to a f r e e  s o c i e t y , "  a n d  w a s  "no l e s s  i m p o r t a n t

1 '-Tvvn PS •
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t h a n  any o t h e r  r i g h t  c a r e f u l l y  an d  p a r t i c u l a r l y  r e s e r v o ' d ' t o  t h c ’p e o p l e . " 367 U . S .

at 656.  S ee  a l s o  B o y d  v . U n i t ed  S t a t e s  , 116 U . S . 6 l 6 , 630 ' (1886):

T h e  p r i n c i p l e s  l a id  d o w n  in thus o p in io n  af fec t  ihe  
v e r y  e s s e n c e  of c o n s t i t u t i o n a l  l i b e r t y  a n d  s e c u r i t y . .
T h e y  r e a c h  f a r t h e r  t h a n  the  c o n c r e t e  fo rm  of the  ca se  
t h e n  b e f o r e  the  c o u r t ,  " i t h  i t s  a d v e n t i t i o u s  c i r c u m -

t ,u! (i'Hii'*.,'
s t a n c e s ;  t h e y  a p p l y  to al l  i n v a s i o n s  on - th e  p a r t  of the  
g o v e r n m e n t  a n d  i t s  e m p l o y e s  of th e  p a n c t i t y  of a m a n ' s  ,
hom e a n d  th e  p r i v a c i e s  of l i fe .  It i s  n o t  the  b r e a k i n g
of h i s  d o o r s ,  an d  the  r u m m a g i n g  of Jiis d r a w e r s ;  (b u t  
It is th e  i n v a s i o n s  of h i s  i n d e f e a s i b l e ^ r i g h r ' o f  p e r s o n a l  
s e c u r i t y  , p e r s o n a l  l i b e r t y  a n d  p r iv .a te  p r o p e r t y . . . .

See  a l s o , Weeks  v . U n i t e d  S t a t e s , 232 U . S .  383 , 390-91 t(19l4) .

in Mo re  no v . U . S .  D e p t ,  of  A g r i c u l t u r e . 345 F . S u p p  . 310 (D ,D . C . 1972) ,
• i

a f f ' d  . , 93 S . C t .  2821 (1973) ,  a t h r e e - j u d g e  c o u r t  in the  D i s t r i c t  of C o l u m b i a  C i r -  

cu i t  g r a n t e d  a d e c l a r a t o r y  j u d g m e n t  i n v a l i d a t i n g  a s t a t u t e  w h i c h  d e n i e d  e l i g l b i -

.vnt i ' ia  i;
l i ty in t h e  food s t a m p  p r o g r a m  to h o u s e h o l d s  c o m p o s e d , o f . u n r o l a t c d  i n d i v i d u a l s

( t h e  s o - c a l l e d  " h i p p i e  c o m m u n e s " ) .  T h e  C o u r t  s t a t e d : '
r  . a :• i i.*.n< > a r i l

R e c e n t  S u p r e m e  C o u r t  d e c i s i o n s  m ake  it c l e a r
• »«; 'j f;; »t

th a t  e v e n  the  s t a t e s ,  w h i c h  p o s s e s s  a g e n e r a l  
p o l i c e  p o w e r  n o t  g r a n t e d  to. C o n g r e s s . ,. cannot . ,  . 
in t h e  n a m e  of m o ra l i t y  i n f r i n g e  th e  r i g h t s  of 
p r i v a c y  an d  f r e e d o m  of a s s o c i a t i o n  in th e  h o m e .
345 F .  S u p p .  at  314 ( e m p h a s i s  in  o r i g i n a l ) .

S e e  a l s o ,  P ow el  v . T e x a s , 392 U . S .  514 (1968) ,  w h e r e  the  C o u r t , in

h o l d i n g  t h a t  t h e  s t a t e s  m ay  m a k e  p u b l i c  i n to x i c a t i o n  a c r i m i n a l  o f f e n s e ,  i n t im a te d

. oa-ii/e', 'to . brtr. , a f i u o v  - » j . n  
:t iv i t y  i n  the  p r i v a c y  of the  h o m e .  392

i r ' t  ■: >;ar,d 1 ai e .nor i  mil 1<> ’{’■>i . v n q

. . .  . . va-itr.’", to .brtr.  . a J i u o o  -»j,y\ .n
th a t  t h e  s t a t e ' c o u l d ' n o t  p r o h i b i t ' s u c h  a c t i v i t y  i n  the  p r i v a c y  of the  h o m e .  392 U . S .

at 532 ,
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T h e  p r i v a c y  of a p e r s o n ' s  home is a l s o  an  a r e a . n b o u l  w h i c h p e o p l e  e n t e r ­

tain le g i t im a te  e x p e c t a t i o n s  of p r i v a c y ,  A s , J u s t i c c i P o w e l l  i n d i c a t e d  in h i s  c o n -
< ■' . •> >:; m u g

c u r  r i n g  o p i n i o n  in  U n i t e d  S ta t e s  v ,  R o b i n s o n ,  wj_U . S . u  . 42 U . S  ,L ,W . 4055,
. r.<-rt'jq

4070 (1973):  o ho
. ■ /. , i.t !0

T h e  F o u r t h  A m e n d m e n t . s a f e g u a r d s . t h e  r i g h t  of 
' t h e  p e o p l e  to b e  s e c u r e  tin. t h e i r . p e r s o n s , h o u s e s ,  
p a p e r s  a n d  e f f e c t s ,  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  
a n d  s e i z u r e s .  . .'• T h e s e  a r e  a r e a s  of an  i n d i v i d u a l ' s  
l i fe a b o u t  w h i c h  h e  e n t e r t a i n s  leg i t im a te  e x p e c t a t i o n s  
of p r i v a c y .  > in ■ L on-.

T h e  p r i v a c y  of th e  hom e i s  a l s o  "so ro o ted  in the  co l l e c t iv e  c o n s c i e n c e

of t h e  p e o p le "  as  to b e  r a n k e d  as  " f u n d a m e n t a l . "  Few .values  in A m e r i c a  a r e  so

w i d e l y  s h a r e d  a s  the  b e l i e f  t h a t  "a m a n ' s  home i s  h i s . t c a s t l e ,"  T h e  p r i v a c y  of
•, .«••: ui 'to

t h e  hom e ,  is r e l a t e d  to ,  an d  e m a n a t e s  from.,. a ;n u m b e r , o f  s p e c i f i c  g u a r a n t e e s
'i ir,

in the  Dill of R i g h t s ,  i n c l u d i n g  the  T h i r d  A m e n d m e n t . ' ("No S o l d i e r  s h a l l ,  in t ime
I

of p e a c e  b e  q u a r t e r e d  in an y  h o u s e ,  w i t h o u t  the  co n s e n t . o f  t h e  O w n e r .  . . . " ) ;
-. :• o .ij

the  F o u r t h  A m e n d m e n t  ( " T h e  r i g h t  of the  p e o p l e  to b e . s e c u r e  in t h e i r  p e r s o n s ,  

h o u s e s ,  p a p e r s  a n d  e f f e c t s ,  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  a n d . s e i z u r e s , s h a l l
'

not  b e  v i o l a t e d .  . . . ");  a n d  the  c o n c e p t  of Liberty,  em b o d i e d  in the. F o u r t e e n t h
• •" ** if is*

A m e n d m e n t .

For  al l  the  ab o v e  r e a s o n s ,  the  p r i v a c y  of the  h o m e ,  in  a n d  of  i t s e l f ,  i s  

a " f u n d a m e n t a l "  r i g h t .  . ■ , v -..I

T h e  S u p r e m e  C o u r t  h a s  ^ l s o  i n d i c a t e d ,  i n 1 a  nunibehioC d i f f e r e n t  c o n t e x t s ,  

t h a t  the  r i g h t  to b e  le t  a lo n e  b y  government ; ' . ( l iber . ty)- . id  a (" fu nd am enta lP  r i g h t .
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  '

In U n ion  P ac i f i c  R a i lw a y  C o . v .  B o t s f o r d , 141 U .S  : i25d j 25F'(1891)r/  the  C o u r t  s t a t e d :

No . v..t i s hol d  m o re  u a c r e d ,  o r ,l s ,ift6!,d / ca*,e f u l l y ;; " 
g u a r d e d  by  the  common l aw ,  th an  the  r i g h t  of e v e r y  
i n d i v i d u a l  to t h e  p o s s e s s i o n  and '  con t r . b l 'o f ' h iS 'o w n  • ' 
p e r s o n ,  f r e e  f rom al l  r e s t r a i n t  o r  i n t e r f e r e n c e  of 
o t h e r s ,  u n l e s s  b y  c l e a r  a n d  u n q u e s t i o n a b l e  a i i fh o r i ty  ‘ 
of  l a w .  As we l l  s a i d  b y  J u d g e  C o o l e y ,  " ' t h e  r i g h t  
to o n e ' s  p e r s o n  may b e s a l d  t o :b e ;a ' r i g h t  of com­
p l e t e  im m u n i ty :  to b e  let  a l o n e " ' 1.!

  .
In S t a n l e y  v .  G e o r g i a , s u p r a , the  C o u r t  q u o t e d 1 w i th  a p p r o v a l  the

■oiii, '/"id

now fa m o u s  d i s s e n t  of M r . J u s t i c e  B r a n d e i s  in the  01ms tead  c a s e ,  394 U . S .

a t  564.  • 'I

T h e  m a k e r s  of o u r  C o n s t i t u t i o n ' u n d e r t o o k  to s e c u r e  
co n d i t i o n s  f a v o r a b l e  to the  p u r s u i t  of h a p p i n e s s .  T h e y  
r e c o g n i z e d  the  s i g n i f i c a n c e  of m a n ' s  s p i r i t u a l  n a t u r e ,  
of h i s  f e e l i n g s  a n d  of h i s  i n t e l l e c t .  T h e y  k n e w  tha t  o n ly  
a p a r t  of the  p a i n ,  p l e a s u r e  a n d '  sa t i s fa c t io rT of  :life ’’ 
a r e  to be  fo u n d  in m a t e r i a l  t h i n g s .  T h e y  s o u g h t  to p r o ­
tec t  A m e r i c a n s  in  t h e i r  b e l i e f s 1,11 t h e i r  't houg i l t s ' ,1 t h e i r ’ 1 
emo t ion s  a n d  t h e i r  s e n s a t i o n s . T h e y  c o n f e r r e d ,  as 
a g a i n s t  th e  g o v e r n m e n t 1.- the  r i g h t  to^b e 'l e t 1'a lone  
the  mos t  c o m p r e h e n s i v e  of r i g h t s  an d  the  r i g h t  most  
v a l u e d  b y  c i v i l i z e d  m e n .  ( e m p h a s i s ' < i d d e d ) '  '

See a l s o , M ey e r  v .  N e b r a s k a , 262 U . S .  39 0 ; '3 92  ‘(1922) ;/'!*

(W)e s h o u l d  n o t  o v e r lo o k  the  fac t  tha t  the  
s p i r i t  of A m e r i c a  i s l i b e r t y  an d  to l e r a t i o n  -  the  
d i s p o s i t i o n  to al low ea ch  p e r s o n  to l ive h i s  own 
life in h i s  o w n  w a y ,  u n h a m p e r e d  b y  u n r e a s o n a b l e  
a n d  a r b i t r a r y  r e s t r i c t i o n s  . ’ '*

S e e  a l so  E i s e n s t a d t  v .  B a i r d , 405 U . S .  438,  453-54 (1972); A l l g e y e r  v .  L o u i s i ­

a n a , 165 U . S .  578, 589 (1897) ( " r i g h t  of  the  c i t i z e n ' t o ' b V  f r e e  ■in'the e n j o y m e n t  

of a l l  h i s  f a c u l t i e s " ) ;  B i s h o p  v .  C o l o n ,■ 4 5 0 ' F .2 d '  1069J‘;l677 ' ( 8 tHf Cii*: 11971)!>,:l*
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( " t o l c r a l i o n  of i n d i v i d u a l  d i f f e r e n c e s  is b a s i c  to o u r  d e m o c r a c y ,  w h e t h e r  those
, . • • 'UlJ

d i f f e r e n c e s  b e  in r e l i g i o n ,  p o l i t i c s ,  o r  l i f e - s t y l e 1.1) . i I n d h c  m o r e  r e c e n t  c a s e  of 

Roe v .  W a d e , 410 U . S .  113 (1973) ,  the  S u p r e m e  C o u r t  h c ! d (t h a t  a w o m a n ' s  r i g h t  

to d e c i d e  for  h e r s e l f  w h e t h e r  s h e  s h o u l d  h a v e  an  a b o r t i o n  c a n n o t  b e  I n f r i n g e d  

u p o r  by  a s t a t e  r e q u i r e m e n t  t h a t  b e a r s  n o  r a t i o n a l  r e l a t i o n s h i p  to the  s t a t e ' s  co m -  

p e l l i n g  i n t e r e s t  to p r o t e c t  the  hea l th  o f  p r e g n a n t  w o m e n v '  T h e  m a j o r i t y  of the

c o u r t  h e l d , in a l e a d  o p i n i o n  by  M r . Jus t ice . '  B l a c k m u n  , ' t ha t  t h e  r i g h t  of a w om an
, . . . .  . ■ ... . fv . ' .w

to c o n t r o l  h e r  ow n  p r e g n a n c y  is i n c l u d e d  w i t h i n  the  g e n e r a l  r i g h t  of  p r i v a c y  w h i c h
, i : •. i . '  d . .j.u.; wici

i s i t s e l f  p a r t  of  the  l i b e r t y  p r o t e c t e d  b y  the  F o u r t e e n t h  A m e n d m e n t ' s  Due P r o c e s s
1 . InV . >r. • \y

C l a u s e  a n d  in the  p e n u m b r a  of  the  N in th  A m e n d m e n t .
'

T h e  r i g h t  to b e  le t  a l o n e  by  g o v e r n m e n t  a l so  e m a n a t e s  f r om  a n u m b e r
!.- .. ' ' . :oil

of s p e c i f i c  g u a r a n t e e s  in th e  Bil l  of R i g h t s ;  i n c l u d i n g  t h e ' F i r s t  A m e n d m e n t  f r e e -
. . .  ; .'Jjj ;i*tS

dom of e x p r e s s i o n ,  an d  the  Ninth  a n d  T e n t h  A m e n d m e n t s ;
. : • • ...• -Havnq

A n u m b e r  of the  W e s te rn  P h i l o s o p h e r s  h a v e  d i s c u s s e d  th is  r i g h t  to be
: ••'(' Ivvvb

let  a l o n e .  J o h n  S t u a r t  Mil l ,  in  P r i n c i p l e s  .of-P o l i t i c a l  E c o n o m i c s , Vol .  II,
.... • ■ • tl .♦aono

p p .  560-61 (1848),  s t a t e d : .  . • .i • •• d: >■ ftqumi

T h e r e  i s  a c i r c l e  a r o u n d :' e v e r y ' i h d i v i 5 u a l ^ h u m a n ^ ' ,‘' ';'‘' ' ^  
b e i n g ,  w h i c h  no g o v e r n m e n t ,  b e  i t  t h a t  of o n e ,  of 
a  few,,  o r  of - the  many-., o u g h t  to b e ' p e r m i h e ' d ' t o ' o v e r -  
s t ep ;  t h e r e  i s  a p a r t  of t h e  l ife of e v e r y  p e r s o n  w h o  
h a s  c o m e , t o .y e a r s  of  d i s c r e t i o n , l w ,i t h i n ;iwl i ich1f.heci n - '  vt 
d i v i d u a l i t y  of  t h a t  p e r s o n  o u g h t  to r e i g n  u n c o n t r o l l e d  
e i t h e r  b y  a n y  . ,othex* 'individual  o r  hy îh&pub1Ic'cc6V-‘ ” 
l e c t i v e l y .  T h a t  t h e r e  i s ,  o r  o u g h t  to b e ,  som e  s p a c e  i n  

... h u m a n , e ^ t e n c e r t h u s  e n t r e n c h e d . ' ^ r o u n d ' f a n d f e a c r e d
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f r o m  a u t h o r i t a t i v e  i n t r u s i o n , n o  o n e  w h o  p r o f e s s e s  1 

t h e  s m a l l e s t  r e g a r d  t o  h u m a n  f r e e d o m  o r  d i g n i t y  w i l l  

c a l l  i n  q u e s t i o n .  • f t :  o d  •*!!■•»

T h e  . A r c h b i s h o p  o f  C a n t e r b u r y ,  q u o t e d  i n  C h e s s e r p l r i v e .'a n d  L e t  L i v e  

5 8  ( 1 9 5 8 ) ,  s t a t e d :  ! ’ - l v /  i j , ! ■«. :  • v i .

( T ) h e r e  i s  a  s a c r e d  r e a l m  o f  p r i v a c y ! f o r  e v e r y  m a n ' .  

w h e r e  h e  m a k e s  h i s  c h o i c e  a n d  d e c i s i o n s ,  f a s h i o n s  

h i s  c h a r a c t e r  a n d ; d i r e c t s  h i s  d e s i r e s  ; l a  k e a l m  ’o f  h i s '  ' ' •r’ 1 

o w n  e s s e n t i a l  r i g h t s  a n d  l i b e r t i e s ,  i n c l u d i n g ,  i n  t h e  

p r o v i d e n c e  o f  G o d  , l i b e r t y  t o  : g o  t o ' t h e  d e v i l 1, - i n t o  

v / h i c h  t h e  l a w ,  g e n e r a l l y  s p e a k i n g ,  m u s t  n o t  i n t r u d e .
. .  r  I • . . j : : .  H j V t q  I t  A ' O  T J l l  i i ' l l f l ' "

S e e  a l s o , R .  C l a r k ,  " T h e  E r o s i o n  o f  C i v i l  L i b e r t y , "  i n  T h e  C e n t e r
. : ; ; .• " j '.'ti! t o  J ’ l l i q  I • !! !*

M a g a z i n e , V o l .  3 ,  N o .  4  a t  p .  5 6  ( J u l y ,  1 9 7 0 ) :
i n  . M •■> rr fi/n u n o q  vxit ft: bri., i . iu t i . i

I  d o n ' t  t h i n k  w e  h a v e  e v e r  r e a l l y  e x a m i n e d  w h a t  

p r i v a c y  i s .  I  t h i n k ’ t h a t : p r i v a c y 1 i s ' t h e * f o u n d a - '  ■ 

t i o n  o f  i n d i v i d u a l  c h a r a c t e r .  I  t h i n k  i t  i s  t h e  

w a y  y o u  c o m e  t o  k n o w  w h o  y o u !a r e  a r i d ’ w h a t ' y o u  * ! J

a r e  a n d  h o w  y o u  m a k e  v a l u e  j u d g m e n t s  a s  t o  w h a t  

i s  r i g h t  a n d  w h a t  i s  w r o n g . '  T f  t h a t ' k i n d ' o f ' p e r s o n a l ' , '  : ’ ' -1 

p r i v a t e  j u d g m e n t  g o e s ,  t h e n  e v e r y t h i n g  w i l l  b e c o m e  

i n s t i n c t i v e  o r  g r o u p r e a c t i o n . 11' t h i n k 0 o r i ' 6 , s ' !c h a r ’a c t e r  

d e v e l o p s  o v e r  a  l o n g  p e r i o d  o f  t i m e  t h r o u g h  p r i v a t e  

r e f l e c t i o n ,  b y  b e i n g - b y  o n e s e l f - a r i d ' t h i r i k i r i g ' a i o o u f .  5 ‘ '' ' ’ ’ 

o n e s e l f ,  s o  t h a t  w h e n  w e  t a m p e r  w i t h  p r i v a c y  w e  

t a m p e r  w i t h  t h e  f o u n d a t i o n s  o f  i n d i v i d u a l  i n t e g r i t y . '

B  . C O M P E L L I N G  S T A T E  I N T E R E S T .  "

D i s t r i c t  C o u r t  J u d g e  T y n e r  f o u n d  t h a t  w h i l e  p o s s e s s i o n  o f  m a r i j u a n a  f o r  

p r i v a t e  p e r s o n a l  u s e  i n v o l v e d  a  f u n d a m e n t a l  r i g h t  t o  p r i v a c y , t h e r e  n e v e r t h e l e s s
■ • i \ . * i . *i i ‘ > IV j 13

w a s  a  c o m p e l l i n g  s t a t e . i n t e r e s t .  O p i n i o n , ' - p .  •12V  7 “
i . .  ■ 1 - t ' i d J  : ■  v i f v i t o y l

J u d g e  T y n e r  a p p l i e d  t h e c o r r c c t ' t e s t V ' i n i:e £ s e r i c e fl d e n t i f i e d  t h e  c o r r e c t



f a c t s ,  b u t  i n e x p l i c a b l y  a r r i v e d  at the  w r o n g  c o n c l u s i o n ’/ '  T h e  f a c t s  t h a t  w e r e
, * f i • - i . i t

m i s s t a t e d  in h e r  o p i n i o n  a r c :
> • • ■JjjJJ;!’ • - • ; ' • ■

1. M e a n i n g f u l  r e s e a r c h  abou t  m a r i h u a n a  w a s  not  c o n d u c t e d  u n t i l
'• > i >v.i •'•**!*

the  la te  1960's ( p a g e  2 ) .
... i :t*r

2. T h e  s y n t h e s i s  of THC w as  r e l e v a n t  to-e ffec t ive  r e s e a r c h ,  ( p a g e  5)
,  .. i* i! i.)<t

3. A .  H a s h i s h  i s  now e n t e r i n g  t h e :U n i ied  S ta t e s .
, ■: ‘ i i  ' • • ' . i r . l

B .  Some l i t e r a t u r e  s t a t e s  t o l e r a n c e  d e v e l o p s  an d  

l u n g  i m p a i r m e n t  has  b e e n  n o t e d  w i t h  i r i a r i h u a n a :  '

C .  P o la rm e ta b o l i t e s  of T H C  a r e  s t o r e d !f o r P e e k ' d ’o r ........

m o n th s  in  the  b r a i r i . 1 • •' i u v i . i . f j  e.! i j lu io  ll

D .  T h e  im m u n e  s y s t e m  m a y  b e r«iffected. ' : i , l , ;0ic! ' :l <M 1

E .  C h ro m o so m a l  b r e a k a g e  h a s  b ee n -n o t e d '  Cpa’g e L7) ."

J u d g e  T y n e r  s t a t e d  th a t  the  above " r e s u l t s  a r e  far'  from c o n c l u s i v e  and

d e f e n s e  w i t n e s s e s  t e n d e d  to r e b u t "  and  t h e n ,  e r r o n e o u s l y ; ' s t a f e d ' t h a t  b e c a u s e  

t h e s e  m i g h t  b e  p o t e n t i a l  h a r m s  a n d  w e r e  not  f u l l y  e x p l o r e d  b y  t h e  Na t ional  Com­

m i s s i o n  on  M a r i j u a n a  a n d  D r u g  A b u s e  that  a c o m p e l l i n g  s t a t e  i n t e r e s t  e x i s t e d .  

T h e  b u r d e n  of p r o o f  i s u p o n  the  s t a t e  to s h o w  a c o m p e l l i n g  s t a t e  i n t e r e s c  -  a "po­

t e n t i a l "  of " u n e x p l o r e d "  h a r m  ca n n o t  b e  e n o u g h .  In fac t , !lth e  " p o t e n t i a l s "  noted 

b y  J u d g e  T y n e r  d o  n o t  e v e n  r i s e  to tha t  s t a t u s  , : -Most  w e r e ‘in  rf a c i l ' c o n s i d e r e d  by 

t h e  N a t io n a l  C o m m i s s i o n  a n d  r e j e c t e d ■■ S e e  .i n f r a p  a*iorfl nco

B l a c k ' s  Law Dict ionary .  ( 4 t h  ed. ’ ) d e f i n e s 1*1,1 l ' ' " "
" co m p e l l "  as  "to f o r c e .  . . to o b l i g e " .  A c o r n -



p e l l i n g  s t a t e  i n t e r e s t  t h e r e f o r e  m u s l b e  o n e  w h i c h  1,1 
the  s t a t e  i s  forced o r  o b l i g e d  to p r o t e c t .

• u. i■?.-»i r tn:>i •!')() ru i •!* ‘ -i: 1
C o lem a n  v .  C o l e m a n , 291 N . E .  2d 533 ( O h i o  1972) ( u p h o l d i n g  r e s i d e n c e  r e -

i i -  it  iiiljituriii-iM . i
q u i r e m e n t  fo r  d i v o r c e ) .

;? "0.- *'I >ir.l ‘id:
T h e  "com pel l ing  s t a t e  i n t e r e s t "  s t a n d a r d ,  o r  
t h e  s t a n d a r d  of " a c t i v e  r e v i e w "  c a l l s ' U p o n ' t h e  • 
s t a t e  to s h o w  m or e  t h a n  a  l i n k  of r e a s o n a b l e n e s s .
T h e  s t a t e  m u s t  d e m o n s t r a t e  t h e  p r e s s i n g  i m p o r ­
t a n c e  of the  c l a s s i f i c a t i o n  in  the  c o n t e x t  of  some 
n e c e s s a r y  g o v e r n m e n t a l  o b j e c t i v e .  •

D u n h a m  v .  P u l s i f e r , 312 F .  S u p p .  411, 417 ( D . C .  V T . 1 9 7 0 )  ( f i n d i n g  u n c o n ­

s t i t u t i o n a l  a s c h o o l  c lo t h i n g  r e g u l a t i o n ) .

It co u ld  b e  c o n t e n d e d  that  the  s t a t e s  a n d  F e d e r a l ' g o v e r n m e n t  h a v e  

a r i g h t  to p r o h i b i t  a n y  a c t i v i t y  w h ich  m a y  , in  some w a y ,  h a v e  a n  a d v e r s e  effect 

o n  th e  p u b l i c  w e l f a r e .  It c o u ld  be a r g u e d  tha t  a p o l i c e  p o w e r  e n a c t m e n t  i s  va l id  

i f  i t  p r o t e c t s  th e  p u b l i c  f rom  h a r m ,  no m a t t e r  ho w r a r e  o r  i;e m o t e ! ' ' F o r  example ,

C o n g r e s s  o r  the  s t a t e s  c ou ld  p a s s  s t a t u t e s  r e q u i r i n g  e v e r y  p e r s o n  to b e  ir. bed  b y

. . .  1 • • • '
10: 00 p . m .  o r  b r u s h  t h e i r  t e e th  t h r e e  t i m e s  a d a y ,  in o r d e r  to p r o m o t e  the  pub l i c

• i ,
h e a l t h .  S i m i l a r l y ,  s t a t u t e s  could  b e  p a s s e d  to p r o h i b i t  p e r s o n s  f rom l i s t e n in g  

to B e e t h o v e n  o r  p l a y i n g  b r i d g e  b e c a u s e  t h e s e  a c t i v i t i e s  m ay  c a u s e  c e r t a i n  p e r s o n s  

to b e c o m e  a g i t a t e d  o r  e v e n  v io len t .  T h e s e  s t a t u t e s  w o u l d  h a v e  a ' r a t i o n a l  r e l a ­

t i o n s h i p  to t h e  p u b l i c  h e a l t h  a n d  s a f e t y ,  i n  t h e  n a r r o w e s t ' s e n s e *  bf  t h a t  t e r m .  

H o w e v e r ,  c a n  t h e r e  b e  a n y  d o u b t  tha t  t h e s e  l aw s  w o u l d ' b e : in  v a l i d ? ’'G o v e r n m e n t

in  th e  U n i t e d  S t a t e s  w a s  n e v e r  g iv e n  s u c h  !b r o a d ' p o w e r s  o v e r  t h e  l i v e s  of  i ts  c i t i z e n s .
.t 1 Ih.qmoo '
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As the C o u r t  s t a t e d  in P eo p le  v .  C a r m i c h a e l ,  N . Y .  , , 5 3  M is c .  2d
 c —     r . i r ,  x i f -----------  .

• . . 'a r t . !> tbV/ot
584, 588-89 (1967) :  ,•

. I »'! .. ‘
If a s t a t u t e  r e q u i r e d  e v e r y  p e r s o n  _tr> r e f r a i n  from
s m o k i n g  t h e r e  c o u ld  b e  no s e r i c u s ’^ r ^ u m e n t  tha t
m a n y  p e r s o n s  w o u l d  be  s p a r e d  c r i p p l i n g  i l l n e s s
th a t  c a u s e  p r e m a t u r e  d i s a b i l i t y  an d  d e a th . ,  If a,..■ 1 11 T.•  .......   ',/r. rin id  vviiil :»•••>;• I
s t a t u t e  r e q u i r e d  e v e r y  p e r s o n  to r e t i r e  to b e d  b y
10: 00 p . m  . e v e r y  e v e n i n g  i t  w ou ld  p r o b a b l y  b e n e f i t, 1 : MM/noo-ty i.fir. eavi:> . • . •
th e  g e n e r a l  h e a l t h  of m a n y  c i t i z e n s .

T h e  po l i ce  p o w e r  t r a d i t i o n a l l y  h a s  no£ i n c l u d e d  the  ' 
p o w e r  to m ak e  a c i t i z e n  p r o t e c t  h i s  o w n  p h y s i c a l  . .... ". ™ 'i.Vji •. ! . .  i.orL-f.A a, I > r  i . ; : i ,
w e l l b e i n g .  To  h o ld  t h a t  a c i t izen may~be  r e q u i r e d  
to p r o t e c t  h i s  h e a l t h  a lo n e  would  b e ^ n ^ e n l a r g e m e n t  
of the  p o l i c e  p o w e r  b e y o n d  t r a d i t i o n a l l i m i t s ;  i t  w o u l d  
in t v o d u c e  a n o v e l  b a s i s  for g o v e r n m e n t  p o w e r , a 
n ew  p r i n c i p a l  u p o n  w h i c h  to a u t h o r i z c t h e ' r e g u l a t i o n  
of t h e  l i v e s  of the  c i t i zen  in a m a n n e r  a n d  to an. e x t e n t■ . v  it ni: i . ’/ ’ *.>'.0:1 :
h i t h e r  to u n k n o w n .

' ' ’. l i l 'T .  ‘»i|» Asi-j.-
T h e r e  a r c  n u m e r o u s  c a s e s  in  w h i c h  s t a tu t e s  s i m i l a r  to the  m a r i h u a n a

, . / f i i‘i i). ,* . . *i)
p r o h i b i t i o n s  h a v e  b e e n  s t r u c k  d o w n  for  v io la t ion  of th e  r i g h t  of p r i v a c y ,  l i b e r t y ,  

o r  o t h e r  f u n d a m e n t a l  c o n s t i t u t i o n a l  g u a r a n t e e s .

In P e o p l e  v .  W o o d y , 61 C a l .  2d 716, 394 P . 2d 813, 40 C a l .  R p t r .  69

, | ’ 1 | V/ O ’! 1̂ 'i ) J t *, , if
(1964),  th e  S u p r e m e  C o u r t  of C a l i f o r n i a  h e ld  that  the  u s e  of p e y o t e  b y  an I n d i a n

re l i g i o u s  oi g a n i z a t i o n , the  N a t ive  A m e r i c a n  C h u r c h ,  w a s  C o n s t i t u t i o n a l l y  p r o -

• > ■>;!.

t ec ted .  T h e  C o u r t  fo und  th a t  the  u s e  of p e y o t e  w a s  an  in . t egra l  p a r t  of the  C h u r c h ' s  

a c t i v i t i e s ,  a n d  th a t  t h e . s t a t e . o f  C a l i f o r n i a  h a d  n o t s h o w n ^ n y  . co m p e l l in g  a n d  o v e r -

r i d i n g  i n t e r e s t  to j u s t i f y  i n f r i n g i n g  the  c h u r c h . m e m b e r s ^  r i g h t s . T h e  C o u r t  s t a t e d ,

: .: , ,"j :•»*>'-..! *5. . . a i i o n s y
; : .y: • ■■■ irivi ' iOJnt394 P . 2d at 817:



I n  a  m a s 9  s o c i e t y ,  w h i c h  p r e s s e s '  a t  e v e V y ' p o i n t ' '  ' 

t o w a r d  c o n f o r m i t y ,  t h e  p r o t e c t i o n  o f  s e l f - e x p r e s s i o n ,  

h o w e v e r  u n i q u e ,  o f  t h e  i n d i v i d u a l  a n d  t h e ' g r o u p  B e -  •' 

c o m e s  e v e r  m o r e  i m p o r t a n t .  T h e  v a r y i n g  c u r r e n t s  o f  

t h e  s u b c u l t u r e s  t h a t  f l o w  i n t o  t h e  m a i n s t r e a m  o f  o u r  

n a t i o n a l  l i f e  g i v e  i t  d e p t h  a n d  b e a u t y * /
‘. T i, i • 1

T h e r e  h a v e  b e e n  a n u m b e r  of r e c e n t  C i r c u i t  C o u r t  d e c i s i o n s  in w h ich
• i.

s c h o o l  d r e s s  a n d  g r o o m i r g  c o d e s  h a v e  b e e n  i n v a l i d a t e d  b e c a u s e  th e y  v iol a t ed
. . I 1

t h e  r i g h t s  of p r i v a c y  o r  l i b e r t y  . S e e , e . g . , B i s h o p  v .  C o l o n , 450 F . 2d 1069
' », J---------

(8 th  C i r .  1971); A r n o l d  v .  C a r p e n t e r ,  459 1*. 2d 939 ( 7 t h ' C i r .  1972); A n d e r s o n
-----------   *---------------------  i. ■ :i ’j V/ ----------------

v .  L a i r d , 437 F .  2d 912 (7 th  C i r .  '971) ,  c e r t ,  d e n i e d ,"404 U . S .  865 (1971). C o n ­

t r a :  S tu l l  v .  Sch oo l  B d . ,  439 F .  2d 339 ( 3 r d  C i r .  1972)’.'
     : v. i:

T h e r e  a r e  two i n t e r e s t i n g  c a s e s  f rom the  e a r l y  y e a r s  of th is  c e n t u r y  

d e a l i n g  w i t h  t h e  r i g h t  to s m o k e  c i g a r e t t e s .  In 1911, the  S u p r e m e  C o u r t  of Ken-  

tu c k y  c o n s i d e r e d  the  v a l i d i t y  of an  o r d i n a n c e  p r o h i b i t i n g  the s m o k i n g  of c i g a r -
i 1 •, . r  •! ;

e t t e s  w i t h i n  the  c o r p o r a t e  l imi t s  of the  c i t y .  H e r s h b e r g  ^v. C i ty  of B a r b o u r v i l l e , 

142 K y . 60 ,  133 S .W .  985 (1911). T h e  C o u r t  h e l d  the o r d i n a n c e  to .be  an  u n r e a -: i- Vi . v jrtro-j'i I!.

s o n a b l e  i n t e r f e r e n c e  w i th  p e r s o n a l  l i b e r t y ,  s t a t i n g ,  142 Kt .  at 61, 133 S .W .  at
qurl ->•• ■ -

986:

I h e  o r d i n a n c e  is  so  b r o a d  as  to p r o h i b i t  one  
f rom s m o k i n g  a c i g a r e t t e  in  h i ' s ' own ’hom e o r  ori 
a n y  p r i v a t e  p r e m i s e s  in  the  C i ty .  To  p r o h i b i t  
the  s m o k i n g  of c i g a r e t t e s  in  the  c i t i z e n ' s ' o w n '  
h o m e  o r  on  o t h e r  p r i v a t e  p r e m i s e s  in an  i n v a s i o n  
of  h i s  r i g h t  to c o n t r o l  h i s  ow n p e r s o n a l  m d u i - J j "  
g e n c i e s .  . . . ( G o v e r n m e n t )  m ay  n o t  u n r e a s o n a b l y  . 
i n t e r f e r e  w i t h  t h e  r i g h t  of t h e  c i t i zen  to d e t e r m i n e ” 
fo r  h i m s e l f  s u c h  p e r s o n a l  m a t t e r s .
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T h e  I l l inoi s  c a s e  i n v o l v e d  an  o r d i n a n c e  w h i c h  p r o h i b i t o d  s m o k i n g  "in 

any  s t r e e t ,  a l l e y ,  a v e n u e ,  p a r k ,  . . .  o r  ( o t h e r )  p u b l i c  p l a c e . " C i ty  of Zion 

v .  D e h i - e n s , 262 111. 510, 104 N . E .  836 (1914). In s t r i k i n g i d o w n  the  s t a t u t e ,  the

C o u r t  s t a t e d ,  262 111. a t  513, 104 N . E .  a t  837-38:  1 ‘ 2(-L . l i -.uin: . ' ,

In the  b r o a d  l a n g u a g e  in w h i c h ' t h e . o r d i n a n c e  i s  A 
e n a c t e d  it i s  a p p a r e n t l y  an  a t t e m p t  on th e  p a r t  
of the  m u n i c i p a l i t y  t o - r e p u l a t c  an d ' co n t ro l - . th e . :  
h a b i t s  a n d  p r a c t i c e s  of the  c i t i z e n s  w i t h o u t  a n y  
r e a s o n a b l e  b a s i s  for  s o  d o i n g ;  i T h c i o r d i n a n c e d s  
an  u n r e a s o n a b l e  i n t e r f e r e n c e  w i t h  the  p r i v a t e  r i g h t s  
o f  the  c i t i z e n .  . . .  ■

C a s e s  d e a l i n g  w i th  the  C o n s t i t u t i o n a l  r i g h t  to p o s s e s s  a l coho l i c  b e v e r a g e s  

a r e  a l s o  r e l e v a n t  to the  i n s t a n t  c a s e .  As  p o i n t e d  out  byi B o n n ie  a n d  W h i t e b r e a d  

in t h e i r  law r e v i e w  a r t i c l e ,  s u p r a . , 56 U .V : t .L ;R ev ; .  at.*99,9:i ‘>ii! :(t;v/

Unt i l  1915 th e  w e i g h t  of a u th o r i t y - .w as - t h a t  i t  w a s '1' 
b e y o n d  the  p o l i c e  p o w e r  to p r o h i b i t  m e r e  p o s s e s s i o n  
of a l co h o l i c  b e v e r a g e s  u n l e s s 1 t h e  q u a n U t y j u s t i f i e d .  
an  i n f e r e n c e  t h a t  t h e y  w e r e  h e l d  f o r  s a l e ,  A few 
c a s e s  so  he ld ; '  m a n y  c o u ' r t s ;s o ' s t a t e d . i r i i d i c t u m ,a w h i l e  
h o l d i n g  *he l aw s  e i t h e r  in  co n f l i c t  w i t h  p a r t i c u l a r  
c o n s t i t u t i o n a l  p ro v i s io n s . r e g a rd in g ' I t h eV " . s k l e ! r .o f r  
l i q u o r  o r  in  e x c e s s  of t h e  p o w e r  of m u n i c i p a l  c o r ­
p o r a t i o n s ;  a n d  m a n y  c o n t e m p o r a r v ' c o m m e n t a t d r s  so  ■ 
s t a t e d .  (F o o tn o tes  o m i t t e d )

T h e  U . S .  S u p r e m e  C o u r t  in 1917 r u l e d  that  ’he  s t a . z s  cou ld  p r o h i b i t  

the  p r i v a t e  p o s s e s s i o n  of  a l c o h o l i c  b e v e r a g e s . C a n e  v ,  C a m b e l l ,  245 U . S .

304 (1917). The Court based its decision,.in part, bnThe'-hfarrriftilness-of alcohol:
.I •: i rjj,ij *»*.?::i '.n, . f/qa*) ,£ixaurii*isrrt jj

It must pow.berregar.decl as settled-thatvbn account 
of their ,welhknown noxiou9iqualitiesd&id the ek'lra-.dtu*'? 
ordinary evils shown by experience commonly to be '.*'■ * *
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c o n s e q u e n t  upor .  t h e i r  u s e ,  a S ta te  h a s . t h e . p o w q r  
a b s o l u t e l y  to p r o h i b i t  m a n u f a c t u r e , g i f t ,  p u r c h a s e ,  
s a l e  o r  t r a n s p o r t a t i o n  of i n t o x i c a t i n g ' i i q q o r t u w i t h i n .  
i t s  b o r d e r s  w i t h o u t  v io l a t i n g  th e  g u a r a n t e e s  of the  
F o u r t e e n t h  A m e n d m e n t .  ; i f

C r a n e  v . C a m b e l l , 245 U . S . a t  307.  ;;; i  • . ;

A few co m m en t s  a r e  n e c e s s a r y  on C r a n e  v .  C a m p b e l l . F i r s t ,  t he  r i g h t
• : ij.ti'i

of p r i v a c y  h a s  e v o l v e d  e n o - m o u s l y  in r e c e n t  y e a r s ,  a n d : i t  i s  n o t  u n f o r s e e a b l e

that  the  C r a n e  d e c i s i o n  in  1917 w o u ld  p r o v e  to b e  a n  a n a c h r o n i s m  in  t h e  law
*. ' 11:.

if t h e  i s s u e  w e r e  l i t i g a t e d  to d ay .  S e c o n d ,  the  C o u r t  in  C r a n e  r e a s o n e d  that  the

r i g h t  to p o s s e s s  a l co h o l  w o u ld  n e c e s s a r i l y  imply  the  r i g h t i t o  p r o c u r e  i t ,

a n d  the  C o u r t  n o t e d  t h a t  it h a d  p r e v i o u s l y  r e j e c t e d  C o n s t i t u t i o n a l ,  a r g u m e n t s

d e a l i n g  w i t h  the  r i g h t  to p r o c u r e  a n d  t r a n s p o r t  a l co h o l .  -. i v. i •• ;

T h i s  r e a s o n i n g  w a s  e x p l i c i t l y  r e j e c t e d  b y  the  S u p r e m e  C o u r t  in 

S t a n l e y  v .  G e o r g i a , w h e r e  t h e  C o u r t  e n u n c i a t e d  a r i g h t  to p r i v a t e  p o s s e s s i o n

of o b s c e n e  m a t e r i a l s , s e e  394 U , S . a t  567-68,  a n d  in P a r i s  A d u l t  T h e a t r e  I v .
.. . :r - ! I i

S l a t o n , 41 U . S . L . W .  4935 ( J u n e  21, 1973),  w h e r e  t h e - C o u r t  r e a f f i r m e d  S ta n l ey
• i ■ • . ! !->:i |»iI

b u t  r e f u s e d  to e x t e n d  th i s  r i g h t  to th e  t r a n s p o r t a t i o n ’o r  p r o c u r e m e n t  of o b ­

s c e n e  m a t e r i a l s . ^

5/
T h i s  is not  to s u g g e s t  tha t  an  a r g u m e n t  c o u ld  not  b e  m a d e  f o r i t h e  r i g h t  to- 

r e c e i v e  m a r i h u a n a ,  e s p e c i a l l y  sm a l l  a m o u n t s  d i s t r i b u t e d  n o t - f o r - p r o f i t .  T h e s e  
c a s e s  a r e  c i t ed  a b o v e  to  i n d i c a t e d  o n l y  t h a t  t h e  r i g h t  t o ' p o s s e s s  d o e s  n o t  n e c e s ­
s a r i l y  im p ly  t h e  r i g h t  to r e c e i v e .  C f . B a i r d  v .  E i s e n s t a d t , 405 U . S .  438,  445-46 
(1972) .  • • •



F i n a l l y ,  the  C o u r t  in C r a n e  h e l d  t h a t  p o s s e s s i o n  of a l co h o l i c  b e v e r a g e s  

cou ld  b e  m a d e  i l l e g a l  b e c a u s e  of th e  "wel l  k n o w n  n o x i o u s , q u a l i t i e s  a n d  the  e x ­

t r a o r d i n a r y  e v i l s "  a s s o c i a t e d  w i th  i t s  u s e .  It i s  o b v i o u s  f rom th e  t r a n s c r i p t s  

a n d  e x h i b i t s  in t h i s  c a s e  t h a t  m a r i j u a n a  u s e  d o e s  not  h a v e  t h e s e  h a r m f u l  e f fe c ts .  

W h a te v e r  *.he c o n t i n u i n g  v a l i d i ty  of C r a n e  v .  C am be l l  w i th  r e s p e c t  to p o s s e s s i o n  

of a l co h o l ,  s u r e l y  it w o u l d  no t  f o r e c l o s e  c o n s i d e r a t i o n  of 1 t h e ; r i g h t  to p o s s e s s  

m a r i h u a n a  if m a r i h u a n a  is s h o w n  to i n v o l v e  no s u b s t a n t i a l  d a n g e r  to the  p u b l i c  

h e a l t h ,  s a f e t y ,  o r  w e l f a r e .

C .  NO COMPELLING STATE INTEREST WAS SHOWN.AT,PETITIONER'S HEARING 
FOR A PROHIBITION AGAINST PRIVATE PERSONAL USE AND POSSESSION BY 
ADULTS OF MARIHUANA . -uk .- : .

D e f e n d a n t  a s s e m b l e d  fo r  t h e  D i s t r i c t  C o u r t ,  a n d  now,fo r . ; th is  C o u r t ' s  

c o n s i d e r a t i o n ,  w h a t  i s u n q u e s t i o n a b l y  th e  m o s t  c o m p r e h e n s i v e  p r e s e n t a t i o n  e v e r  

mad e to a c o u r t  c o n c e r n i n g  the  i s s u e  of w h e t h e r  o r  n o t . a  s t a t e . h a s  a l eg i t im a te  

i n t e r e s t  in c r i m i n a l l y  p r o s c r i b i n g  th e  u s e  a n d  p o s s e s s i o n ,  of m a r i h u a n a  for a d u l t s .  

T h e r e  a r c  no  k n o w n  facts  c o n c e r n i n g  m a r i h u a n a  t h a t  w e r e , n o t . , p r e s e n t e d  to the  

c o u r t  an d  w h i c h  a r e  no t  c o n t a i n e d  in . the t r a n s c r i p t . . a n d  reqor .d , ;  T h e  i s s u e  p r e ­

s e n t e d  to th i s  C o u r t  i s a t e c h n i c a l . a n d  a  s c i e n t i f i c , o n e . ,  } T h e  b r i e f . s y n o p s i s  of  t e s ­

t imony a n d  e x h i b i t s  to fol low c a n n o t  a p p r o a c h  a fu l l  u n d e r s t a n d i n g ;  of the  t e s t i m o n y  

an d  w h a t  m a r i h u a n a  is a n d  w h a t  m a r i h u a n a  is  n o t ,  ; T h e  t r a n s c r i p t  i t s e l f  i s i n a d e ­

qua te ;  it h a s  m a n y  m i s s p e l l i n g s ,  p h o n e t i c  i n t e r p r e t a t i o n s , a n d , o u t r i g h t  m i s t a k e s .

F o r t u n a t e l y  a  c o m p le t e  v i d e o  t r a n s c r i p t  w a s  m a d e  a n d  i t  u n d o u b t e d l y ' w i l l  b e '



n e c e s s a r y  fo r  th i s  C o u r t  to v i ew  i t  e s p e c i a l l y  for  the  c r o s s - e x a m i n a t i o n  of G a b r i e l  

N a h as  a n d  t h e  t e s t i m o n y  of  S a n f o r d  F e i n g l a s s  w h o u s e d ! t h r e e - d i m e n s i o n a l 1 

m o l e c u l a r  m o d e l s ,  d r a w i n g s  a n d  p h y s i c a l '  e v i d e n c e ’ In ' p o r t i o n f f  of hTs t e s t i m o n y .

T h e ’T e s t i m o n y l: !

D r .  J o e l  F o r t  • ••■ . * . r :

T h e  f i r s t  w i t n e s s  of i n t e r n a t i o n a l  r e p u t e  ca l led  b y  p e t i t i o n e r  w a s  D r .

Joe l  F o r t  of S a n  F r a n c i s c o  w h o s e  q u a l i f i c a t i o n s  to s p e a k 1 on m a r i h u a n a  a r e  wel l

k n o w n .   .

J o e l  F o r t  d e s c r i b e d  m a r i h u a n a  a s  a u n i q u e  d r u g  w h i c h  h a s  b e e n  u s e d

f *4 *. ' •! # * • I *. * * i* i j t j /
for  o v e r  f o u r  t h o u s a n d  y e a r s  an d  w h i c h  is  p r e s e n t l y ' b e i n g  ' e n jo y e d  b y  3 0 0 ,000 ,0 00  

p e r s o n s  in t h e  w o r l d .  2 6 , 0 0 0 ,0 0 0  p e r s o n s  in  t h e  U n i ted  S ta t e s ' h ' a v e  t r i e d  m a r i ­

h u a n a  a n d  13 ,0 00 ,0 00  a r e  e n j o y i n g  i t s  u s e  on a co n t i n u i n g 'b a s i s ' . '  ( T r .  F o r i  p .  21-22) ,  

D r ,  F o r t  d e s c r i b e d  the  h i s t o r y  of th e  a d o p t i o n  of th e  m a r i h u a n a  T a x  Sta mp Act

. . .  * * • • j • • •»* ,  j . . * . 11
in  th e  1930's at t h e  i n s i s t e n c e  of H a r r y  A n s l i n g l e r ,  a p e r s o n  who'  r e a p p e a r s ' a g a i n

• ... • • ! !'
a n d  a g a in  t h r o u g h o u t  t e s t i m o n y  of  t h e  w i t n e s s e s  a n d  th e  d o c u m e n t a r y  e v i d e n c e .

P r i o r  to t h a t  t ime the  p o s s e s s i o n  a n d  u s e  of  m a r i h u a n a '  w a s  n o t  a ' c r i m e -. A n s l i n g e r ' s

t e s t i m o n y  b e f o r e  t h e  C o n g r e s s i o n a l  Com mi t t ee  w a s ' u n r e b u t t e d  f o r ' r e a s o n s  l a t e r

. • .j >
a m p l i f i e d  in t h e  t e s t i m o n y  of  D r . L e s t e r  G r i n s p o o n . '  ( T r . F o r t p .  2 2 - 2 8 ) .  E v e n  

p r i o r  to t h a t  h e a r i n g  an  e x c e l l e n t  s t u d y  on t h e  s u b j e c t  b y  " theTridian  Hemp C o m ­

m i s s i o n  h a d  b e e n  r e l e g a t e d  to o b s c u r i t y .  S i n c e  t h e  worlcnof lA h s l in g e r  t h e r e ' h a v e  

b e e n  s e v e r a l  s t u d i e s  of t h e  s u b j e c t ,  t h e  L a G u a r d i a  R e p o r t ' t h e ' C a n a c H a h 1 C o m m is s io n  

( LeD ai n  R e p o r t )  a n d  t h e  m o s t  r e c e n t  d e f i n i t i v e  r e p o r t  of  t h e  N a t io n a l  C o m m is s io n
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on M a r i h u a n a  a n d  D r u g  A b u s e  of 1972. ( T r .  F o r t  p .  31*34).  D r .  F o r t  t es t i f i ed

th a t  t h e r e  w e r e  no n e g a t i v e  p h y s i c a l  e f f ec ts  from the  u s e ' o f - m a r i h u a n a  ( T r . ' F o r t  p .  35),

He fo und  b a r b i t u a t e s  a n d  a m p h e t a m i n e s  to b e  m u c h  m o r e  h a r m f u l  arid d a n g e r o u s .

( T r .  F o r t  p .  3 6 ) .  He s t a t e d  t h a t  the  u s e r  of  m a r i h u a n a ' d o e ' s  no t  d e v e l o p  a t o l e r a n c e  

to tlx* d r u g .  ( T r .  F o r t  p .  4 0 ) .  He found  th a t  m a r i h u a r i a ’wns r i o t ' a d d i c t i n g  n o r  w a s

th e  c o n c e p t  of " p s y c h o l o g i c a l  d e p e n d e n c e "  m e a n i n g f u l .  ( T r .  F o r t  p .  4 3 ) .  He

n o ted  t h a t  in fac t  a r e v e r s e  t o l e r a n c e  h a s  b e e n  a s s o c i a t e d  wi th  m a r i h u a n a  an d  a

•••. . .
u s e r  t e n d s  to t a k e  l e s s  a n d  le s s  to a c h i e v e  th e  d e s i r e d  ef fec t .  M o r e v e r ,  d u e  to

r  : • ii 1 : ■
th e  p h e n o m e n o n  of a u t o - t i t r a t i o n ,  (a  u s e r  i s ab le  to c o n t r o l  b y  h i m s e l f  th e  i n t a k e

• • ■ • ••* bun , <i. f: . i- i/ i : c:u..
of the  d r u g  to a c h i e v e  the  d e s i r e d  ef fec t )  the  r e l a t i v e  s t r e n g t h  of th e  m a r i h u a n a  b e i n g

‘ .11 I i  H  i . j .  h  • I - A . .  ’ ■ ’ . . ■

u s e d  d o e s  no t  m ake  m u ch  d i f f e r e n c e  to the  u s e r .  (T  •. F o r t  p .  41, p .  4 7 ) .  D r .  F o r t

s t a t e d  t h a t  it w a s  u n r e a s o n a b l e  to c l a s s i f y  m a r i h u a n a  w i t h  o t h e r  d a n g e r o u s  d r u g s

as  d e f in e d  an d  p r o s c r i b e d  b y  AS 17 .12.15 0(3) ,  D r .  F o r t  s t a l e d  t h a t  a l co ho l  is a

• >'Jr*  i  I . J*  ! y  '  .
m u c h ,  m u c h  m o r e  d a n g e r o u s  d r u g  an d  in fac t  t h e  most  d a n g e r o u s  in t e r m s  of

! \ • *) i I  ‘ • : ! J i.
p r o b l e m s  to i n d i v i d u a l  a n d  s o c i e t y .  ( T r .  F o r t  p p  4 2 - 4 3 ) .  D r .  F o r t  s t a t e d  t h e r e

■ .'r.w.i: . I
w a s  no k n o w n  fa ta l i t y  r e s u l t i n g  f rom t h e  u s e  of m ar ihuana ' . '  ( T r .  F o r t  p .  50 ) ,

■ . W .  • l! ;i.,!l. ■ ■. •
no  g e n e t i c  d a m a g e  ( T r .  F o r t  p . 51),  no  p s y c h o s i s  ( T r .  p .  52) , a n d  th a t  m a r i h u a n a

• J.'.ly.-. ;n>bi: • ■ •
d i d  not  l e ad  to t h e  u s e  of  o t h e r  d r u g s  ( p .  55) n o r  d i d  it lead  to a n y  "amocivational

.i :t Tu , i . - i  • ..-I .
s y n d r o m e

. . -;dJ m isuijsofllb.-ir;
D r .  F o r t  c i r t i c i z e d  th e  K o l a n s k y  a n d  Moo re  s t u d i e s  ( e x h i b i t  KK) r e l i e d

• / ar lt i j j o f fg u o ' j : : . - .• • . ’ .U ;. i
u p o n  b y  th e  S t a t e .  N e i t h e r  M r .  K o l a n s k y  n o r  M r .  M oo re  t e s t i f i e d .  D r .  F o r t  be-



l i e v e s  tha t  th e  c r i m i n a l  p r o h i b i t i o n  a g a i n s t  th e  p o s s e s s i o n  a n d  u s e  of m a r i h u a n a  b y

a d u l t s  wi l l  r e s u l t  only  in  t h e  c r i m i n a l i z a t i o n  of s o c i e t y .  He n o t e d  that  b e t w e e n! • • : *>ci m i  n o v ?  •• .

two a n d  t h r e e  h u n d r e d  t h o u s a n d  p e r s o n s  a r e  a r r e s t e d  in t h e  U n i t ed  S ta t e s  e ach• I I I .  t l ' i ' h i l  * ti'i'Uic: . .1 -I I
y e a r  for p o s s e s s i o n  of m a r i h u a n a  ( T r ,  F o r t  p .  6 5 - 6 7 ) .  (

On c r o s s - e x a m i n a t i o n  D r .  F o r t  r e f u t e d  the  C a m p b e l l  C e r e b r a l  A t r o p h y  

S t u d i e s  ( e x h i b i t  11 ) d i s c u s s e d  p e r i o d i c a l l y  t h r o u g h o u t  the  t r i a l .  He a l so  a n s w e r e d

a n d  e f fe c t i ve ly  d e a l t  w i th  m an y  of the  q u e s t i o n s  r a i s e d  by  the  H o l l i s t e r  T e m p o r a l
• i < : n: ;

D i s i n t e g r a t i o n  S t u d i e s  ( e x h i b i t  J J )  ( T r .  F o r t  p .  4 5 - 4 6 ) .  He d i s c u s s e d  the  ch ie f  

a r c h i t e c t s  of t h e  S t a t e ' s  c a s e ,  H a r d i n  J o n e s  ( T r .  F o r t  p .  38) a n d  r e f u t e d  the
• .".'i.-iornt •

" s e c o n d "  K o l a n s k y  a n d  Moore  s t u d y  ( T r .  F o r t  p .  3 9 ) .  D o c to r  C a m p b e l l  an d  Doc to r
> ' -i ij v 70 : , Ijti oI qii . • ij

H o l l i s t e r  a l so  d id  not t e s t i fy  a n d  s u r p r i s i n g l y ,  a l t h o u g h  p r e s e n t ,  H a r d i n  J o n e s  d id
• • 1 ! ’ i i  1 . i n i 'i J , ‘. :< t o n  :■

not  t e s t i f y .

D r .  L e s t e r  G r i n s p o o n

P e t i t i o n e r ' s  s e c o n d  e m i n e n t  O u t s i d e  e x p e r t  w a s  D r .  F o s t e r  G r i n s p o o n  

a u t h o r  of,  at  t h e  t ime of i ts  p u b l i c a t i o n  in 1971, the  s i n g l e  most  c o m p r e h e n s i v e  w o r k

on t h e  s u b j e c t , M a r i h u a n a  R e c o n s i d e r e d  ( e x h i b i t  S ) . Much of h i s  w o r k  w a s  i n c o r ­

p o r a t e d  w i t h i n  t h e  N a t iona l  C o m m is s io n  r e p o r t  " M a r i h u a n a :  A S i g n a l  of  M is ­

u n d e r s t a n d i n g . ( e x h i b i t  DDD) . D r .  G r i n s p o o n ,  a f t e r  f i r s t  b e i n g  q u a l i f i e d , a l so

r e l a t e d  t h e  h i s t o r y  of m a r i h u a n a  a n d  m a r i h u a n a  l e g i s l a t i o n  ( T r .  G r i n s p o o n  p .  8)
. yi: :' .! ; .

n o t i n g  m o d i f i c a t io n  in t h e  B u r e a u  of N a r c o t i c s '  r h e t o r i c  an d  r a t i o n a l e  fo r  p r o -
. ij j. ' , . m ..' ., . ... J-io-I . iQ

h i b i t i o n  t h r o u g h o u t  t h e  y e a r s  as  th e  f a c t s  c h a n g e .  D r .  G r i n s p o o n ' s ,  t e s t im o n y
i/i oriI
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a l s o  i n c l u d e d  t h e  v e r y  i n t e r e s t i n g  h i s t o r y  of  th e  A m e r ic a n  Med ica l  A s s o c i a t i o n ’s
•• .. hj • .. .

a c t i v i t i e s  w i t h  r e s p e c t  to m a r i h u a n a  ( T r .  G r i n s p o o n  p .  16).  D r .  G r i n s p o o n  a l so ,  

as  d i d  D r .  F o r t ,  n o t e d  t h e  s i g n i f i c a n c e  of t h e  I n d i a n  Hemp C o m m i s s i o n ' s  r e p o r t
I • j i

of la s t  c e n t u r y  a n d  c i t e d  the  r e c e n t  i m p o r t a n t  r e p o r t s  c o n c e r n i n g  m a r i h u a n a .

j .*! i:
( T r  . G r i n s p o o n  p .  2 4 ) .  D r .  G r i n s p o o n  b e l i e v e s  th a t  t r u e  s c i e n t i f i c  i n t e r e s t  in m a r i -

< . . . . . .  ij »% , t
h u a n a  in th e  U n i t ed  S t a t e s  o n ly  o c c u r e d  a f t e r  m a r i h u a n a ,  i n i t i a l ly  a d r u g  a s s o c i a t e d  

w i th  u n d e s i r a b l e  b l a c k  c o m m u n i t i e s ,  a p p e a l e d  in t h e  w h i t e  n e i g h b o r h o o d s .  ( T r .  

G r i n s p o o n  p . 2 8 ) .

D r ,  G r i n s p o o n  n o ted  the  ef fe c ts  of  m a r i h u a n a  u s e  w e r e  m inimal  on the  u s e r  

w i th  no  o r g a n i c  d a m a g e .  ( T r . G r i n s p o o n  p .  3 0 ) .  D r .  G r i n s p o o n  a l so  e x a m in e d  

in some d e t a i l  t h e  C a m p b e l l  C e r e b r a l  A t r o p h y  s t u d i e s  ( e x h i b i t  I I ) ,  once  u s e d  b y  

"ant i  m a r i h u a n a  c r u s a d e r s "  an d  w h i c h  is  a l so  the s u b j e c t  of a New E n g l a n d  J o u r n a l
.»» ■ .  • i

of M e d i c i n e  r e v i e w  by  D r .  G r i n s p o o n  ( T r .  G r i n s p o o n  p .  31).  D r .  G r i n s p o o n  co m ­

p a r e d  m a r i h u a n a  to t o b a c c o ,  n o t in g  th a t  t h e r e  w a s  no  n i c o t i n e  p r e s e n t  ( T r .  G r i n ­

s p o o n  p .  32);  an d  h e  n o t e d  that  t h e r e  w e r e  no s i g n i f i c a n t  a d v e r s e  men ta l  ef fec ts  

f rom  the  u s e  of  m a r i h u a n a  ( T r .  G r i n s p o o n  p .  3 4 ) .  He a l s o  t e s t i f i ed  that  th e  s t u d y  

of t e m p o r a l  d i s i n t e g r a t i o n  b y  H o l l i s t e r  ( e x h i b i t  J J )  o n l y  c o n c e r n e d  s h o r t  te rm

: . J i

m e m o r y  d u r i n g  th e  p e r i o d  of th e  m a r i h u a n a  h i g h  a n d  a c tu a l ly  w a s  one of the  p l e a -
-.i• . j !  » • •

s u r a b l e  a s p e c t s  of  th e  h i g h  ( T r .  G r i n s p o o n  p .  36) .  He d i s c o u n t e d  the  amot i -
. >ti mo:  Ij- f.i,i .•:*!»•

v a t i o n a l  s y n d r o m e  ( T r .  G r i n s p o o n  p .  38) a n d  n o ted  t h a t  s e v e n t y  p e r c e n t  of al l  H a rv a i
• . !: t: ; !! <'!

s t u d e n t s  u s e d  m a r i h u a n a  w i t h  no k n o w n  a d v e r s e  ef fec t  ( T r .  G r i n s p o o n  p .  40) a l so



c i t i n g  th e  s t u d i e s  of H a l p r i n  an d  the  J a m a i c a n  s t u d i e s  of the  Na t iona l  C om m iss ion  w h i c h
• *11 '• V |.

r e j e c t e d  t h e  c o n c e p t  of  am o t iv a t io n a l  s y n d r o m e .  D r .  G r i n s p o o n  n o ted  th a t  toxic p s y -
* # '*tTr . [  r . A' ^

c h o s i s  in m a r i h u a n a  w a s  r a r e  ( T r .  G r i n s p o o n  p .  41) as  w a s  i n d u c e d  p a r a n o i a .  ( T r .
• ' r . ' . i ' n f !  . i - ; m 4  . - i f . ■ ; -i

G r i n s p o o n  p .  4 8 ) .  He n o ted  th e  s e t t i n g  of m a r i h u a n a  u s e  w a s  i m p o r t a n t .  ( T r .  G r i n -
• ’ ,'■!’* M i l l .  %*'t l l  J11 *» - *

s p o o n  p .  49) a n d  t h a t  t h e  r e v e r s e  t o l e r a n c e  p h e n o m e n o n ,  w h e n  n o t e d ,  w a s
■ ! '  • ri ■ ■

p r o b a b l y  d u e  to p s y c h o l o g i c a l  c o n d i t i o n in g  ( T r .  G r i n s p o o n  p ,  43) .

D r .  G r i n s p o o n  th en  d e f in e d  the  r e l a t i o n s h i p  an d  d i s t i n c t i o n s  b e t w e e n  a d ­

d i c t i o n ,  t o l e r a n c e  a n d  p h y s i c a l  d e p e n d e n c e  ( T r .  G r i n s p o o n  p .  54) an d  not ed  tha t  

m os t  p e o p l e  in  h i s  o p in io n  s i m p l y  s m o k e  m a r i h u a n a  b e c a u s e  i t ' s  fun ( T r .  G r i n -
•i i

sp o o n  p .  5 8 ) .  D r .  G r i n s p o o n  n o ted  that  a l coho l  w a s  m u c h  m ore  d a n g e r o u s  th an  

m a r i h u a n a  b y  a n y  p e r a m e t e r s  of m e a s u r e  ( T r .  G r i n s p o o n  p .  5 9 ; .  D r .  G r i n s p o o n
. •. i . • j . : * i : v  I ' * '

c o m p a r e d  m a r i h u a n a  to o t h e r  d a n g e r o u s  d r u g s ,  as d e f in e d  b y  t h e  A la s k a  s t a t u -
. ;. * I t * • * •

t o r y  s c h e m e ,  f i n d i n g  tha t  t h o s e  c i t ed  a r e  m uch  m o re  d a n g e r o u s  in t e r m s  of a d d i c t i o n ,  

t o l e r a n c e ,  r i s k  of l e tha l  d o s e ,  t i s s u e  d a m a g e ,  a n d  i n d u c e d  p s y c h o s e s .  ( T r .  G r i n ­

sp o o n  p . 61) .  D r . G r i n s p o o n  s t a t e d  tha t  m a r i h u a n a  w a s  no t  a t r u e  h a l l u c i n o g e n i c  

d r u g .  He s t a t e d  th a t  a u t o t i t r a t i o n  is the  ab i l i ty  t h a t  u s e r s  h a v e  to r e g u l a t e  the  

d o s e  to a c h i e v e  th e  d e s i r e d  e f f ec t .  He a l so  n o te d  th a t  t h e r e  i s  a p a r t  of the  ego  th a t  

a l w a y s  s e e m s  to r e m a i n  o u t s i d e  of  the  h i g h  of the  m a r i h u a n a  in to x ic a t i o n  an d  that  

i s  a b l e  to o v e r r i d e  f u r t h e r  i n g e s t i o n  w h e n  n e c e s s a r y  ( T r .  G r i n s p o o n  p .  6 7 ) .  D r .

G r i n s p o o n  n o t e d  t h a t  n o t  o n ly  d o e s  m a r i h u a n a  n o t  i n d u c e  a n t i - s o c i a l  a c ts  b u t  t h e r e
; • • • . i f  ’ • . ' l b  . .  . :

i s  a s t r o n g  i n d i c a t i o n  t h a t  i t  i n h i b i t s  th em  d u e  to i t s  t r a n q u i l i z i n g  ef fec t  ( T r .  G r i n -  

s p o o n  p .  6 8 ) .  D r .  G r i n s p o o n  n o te d  th e  m e d i c a l  p o s s i b i l i t i e s  a n d  u s e s  for m a r i -
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h u a n a ,  ( T r .  G r i n s p o o n  p .  71) d i s c o u n t e d  an y  t h e o r i e s ' o f  g c n e t i c ' d a m a g c , d i s c o u n t e d  

the  s t e p p i n g  s t o n e  t h e o r y  tli.it m a r i h u a n a  le :ds to h a r d e r  d r u g s ,  d i s c o u n t e d  the  

K o l a n s k y  a n d  M oo re  s t u d i e s  ( e x h i b i t  KK) a n d  s t a t e d  th a t  Jhe,  r e a l  p r o b l e m  w i th  

m a r i h u a n a  w a s  i t s  i l l e g a l i t y .  D r .  G r i n s p o o n  s t a t e d  t h e r e , w a s  no  k n o w n  le tha l  

d o s e  ( T r .  G r i n s p o o n  p .  8 4 ) ,  t h a t  i t  w a s  n o t a n  a p h r o d i s i a c  . ( T r .  G r i n s p o o n  p .  8 5 ) .

He saw  no s i g n i f i c a n c e  in t e r m s  of a d v e r s e  e f f ec ts  of t h e  fac t  th a t  c a r b o n  t a g g e d  

p o l y m e r s  of  THC r e m a i n  in fa t ty  t i s s u e s .  D r .  G r i n s p o o n  n o ted  t h a t  m a r i h u a n a  h a d  

b e e n  u s e d  m u c h  l o n g e r  t h a n  a l coho l  ( T r .  G r i n s p o o n  p .  110) a n d  d i s c u s s e d  the  C h o p r a  

In d i a  s t u d i e s  in d e t a i l , f r e q u e n t l y  m e n t i o n e d . a t  t r i a l . : .lt . :

D r .  S a n f o r d  F e i n g l i a s  1 • ...

T h e  defense* c a l l e d  D r .  S a n f o r d  F e i n g l a s s , .  a s  p s y c h o p h a r m a c o l o g i s t  a n d  c o n ­

s u l t a n t  to t h e  Na t iona .  C o m m i s s i o n .  D r .  S a n f o r d  F e i n g l a s s t  t e s t i m o n y . d u r i n g . d e f e n ­

d a n t s ' s  c a s e  in  c h i e f  w a s  h e lp f u l  in u n d e r s t a n d i n g  the  n a t u r e  o f : m a r i h u a n a .  He a lso  

te s t i f i ed  as  to t h e  i n a p p r o p r i a t e n e s s  of m a r i h u a n a  b e i n g c l a s s i f i q d . w i t h  o t h e r  d a n g e r o u s  

d r u g s  ( T r .  p .  31) a n d  in w h a t  w a y s  m a r i h u a n a  w a s  d i f f e r e n t , ( T r . .  p. ,  41). He a l so  com­

p a r e d  t h e  m o l e c u l a r  s t r u c t u r e s  of v a r i o u s  d r u g s  to th a t  of m a r i h u a n a  d e m o n s t r a t ­

ing  t h e  d i f f e r e n c e s  in  t h a t  s p e c t r u m  ( T r  . F e i n g l a s s  p.■,47)j.-iHe t e s t i f i ed  that  the  

t h e r a p e u t i c  i n d e x  o f  m a r i h u a n a  ( t h e  r e l a r i o n  of d es i r ' ed  d o s e  .to l e th a l  d o s e )  w a s  

a lmos t  i m p o s s i b l e  to d e t e r m i n e  s i n c e  no  d e a t h s  h a v e  o c c u r e d  :.

D r .  F e i n g l a s s  a l s o  t e s t i f i ed  t h e r e  w e r e  g r e a t e r ;  d a n g e r s  in ;  t h i r t y - f o u r  

v a r i o u s  d r u g s  fo u n d  on  t h e  s h e l v e s  of a l o c a l  d r u g  s to r e - ( T r - j  F e i n g l a s s 1, e t  s e q . )

• >■ s.! it jr..: i • I

37



i n c l u d i n g  S l e e p e z e ,  N i t e - a l l ,  Alka  S e l t z e r  a n d  L y d i a  P i n k i m ' s  S o lu t i o n  ( s e e  v i d e o4 * I-* * *

t a PL‘>- . • , .

In c o m p a r i n g  m a r i h u a n a  to a l co ho l  D r .  F e i n g l a s s  t e s t i f i e d  ab o u t  p h a r m a ­

co log ica l  r e i n f o r c e m e n t ,  t h e  o p p o s i t e  of au to  t i t r a t i o n .  In  p h a r m a c o l o g i c a l  r e i n f o r c e ­

men t  t h e  u s e r  k e e p s  w a n t i n g  to t ake  m o re  an d  m ore ;  a l co ho l  i s  t h e  w o r s t  o f f e n d e r .  

D r .  F e i n g l a s s  f u r t h e r  c o m p a r e d  the  d i f f e r e n c e s  b e t w e e n  m a r i h u a n a  a n d  o t h e r  d r u g s  

a n d  n a r c o t i c s  ( T r .  p .  77 ) .  D r .  F e i n g l a s s  d e s c r i b e d  h i s  C o m m is s io n  w o r k  ( T r .  

p .  77) an d  s t a t e d  t h a t  h e  h a d  o n ly  h e a r d  of one  a d v e r s e  r e a c t i o n  to m a r i h u a n a  a n d  

th is  w a s  p r o b a b l y  c a u s e d  b y  e x c e s s i v e  p e p p c r o n i  p i z z a  ( T r .  F e i n g l a s s  p .  103).

D r .  F e i n g l a s s  s t a t e d  no g e n e t i c  d e f e c t s  w e r e  c a u s e d  by m a r i h u a n a  u s e ;  for  the  

fo ur  t h o u s a n d  y e a r s  m a r i h u a n a  h a s  b e e n  u s e d  n o  d e f o r m e d  off spr in jg  h a v e  b ee n  

b o r n  b e c a u s e  of m a r i h u a n a  Ui. b y  t h e i r  p a r e n t s  ( T r  . -F e i n g l a s s  p  ; 12— 121).

D r . G a b r i e l  N a h a s  •. ■

T h e  p e r s o n  u p o n  w ho m  th e  St. ie mos t  r e l i e s  an d  u p o n  w h o m  the  D i s t r i c t  

C o u r t  most  r e l i e d ,  in f i n d i n g  a c o m p e l l i n g  S ta t e  i n t e r e s t  for  m a k i n g  c r i m i n a l s  ou t  

of m a r i h u a n a  u s e r s  w a s  th e  t e s t i m o n y  of G a b r i e l  N a h a s . '  T h r o u g h  h i s  t e s t i m o n y ,  

a n d  hi s  b o o k , M a r i h u a n a  D e c e p t i v e  Weed ( e x h i b i t  9 ) ,  G a b r i e l  N a h a s  , in the  w o r d s  

of D o c to r  U n g e r l e i d e r  of  t h e  N a t iona l  C o m m i s s i o n ,  a n d  t h e  J o u r n a l  of th e  A m e r i c a n  

Med ica l  A s s o c i a t i o n  ( U n d e r l e i d e r  t r a n s c r i p t  p p  2 5 6 - 2 6 1 ) ' i s ’r e v e a l e d  a s  a " f ana t i c "  

a n d  " sc i en t i f i c  p r o s t i t u t e "  w h o  i s  n o t  o n l y  no t  a b o v e  d i s t o r t i o n -; d e l e t i o n s  an d  m i s ­

q u o t a t i o n s ,  b u t  r a t h e r  u s e s  t h e s e  t e c h n i q u e s  as  th e  b a s i s - f o r ' a l l ’b f  h i s  o p i n i o n s .  

P e t i t i o n e r  c o n t e n d s  h e  i s  a m an  w i t h o u t  i n t e g r i t y  w h o  i s  no t  w o r t h y  of b e l i e f  a n d  a



p e r s o n  u p o n  w h o s e  j u d g  m en t  w e  cann<;t r c l v  in d e t e r m i n i n g  w h e t h e r  or  not  w e  a r e
-• / .j  ; . .

g o in g  to m ake  a l a r g e  s e g m e n t  of o u r  p o p u l a t i o n  c r i m i n a l s .  It i s  u r g e d  that  t h i s  C o u r t
• . ::iT ,

r e a d  c a r e f u l l y  h i s  b o o k ,  a n d  h i s  r e c e n t  " d i s c o v e r i e s "  r e l a t i n g  to t h e  ef fec ts  of m a r i -  

h u a n a  on the  i m m u n e  s y s t e m  a n d  th e  c r i t i c i s m  of b o th  h i s  bo ok  a n d  h i s  r e c e n t  s t u d y
. , i ' •• • ! .

( a p p e n d i x  to t h i s  B r i e f ) .
.0 d i

C o m p e l l i n g  s t a t e  i n t e r e s t s  c a n n o t  b e  m ad e  from the  u n f o u n d e d  s t a t e m e n t s  

of u n b e l i e v a b l e  w i t n e s s e s  a n y m o r e  t h an  they  can  b e  m ad e  from the  th in  a i r  of p r c -
: •' < . ' . . . I , .

c a t o r y  l e g i s l a t i v e  l a n g u a g e  a n d  u n f o u n d e d  l e g i s l a t i v e  f i n d i n g s .  S in c e  it is Nahas
■ ’ . vbiiJr. ;

w h o  a lo n e  k e e p s  b u r n i n g  the  f i r e s  of  co m p e l l i n g  s t a l e  i n t e r e s t  in  t h e  p r o s c r i p t i o n  of
“ '■*' • ’ ■' • fi •-iJilfiH . t T )  siren;!y.: to

m a r i h u a n a  t h r o u g h  th e  c o u r t s  to d a t e ,  h i s  t e s t im o n y  d e s e r v e s  c o n s i d e r a b l e  a t t e n t i o n ,
•• ■ '• . ] '^dt l:i n o r f tu j .1: 4 ; ,|

m o r e  e s p e c i a l l y  s i n c e  no  r e p u t a b l e  s c i e n t i s t  a g r e e s  w i th  h i m .
■' ' ".1 " . ,,,( ino cm yltrt »i k at:

N a h as  is an  an t l i c s i o l o g i s t  ( T r .  N a h as  p .  *1) i n t e r e s t e d  p r i m a r i l y  in the
• ' • ‘  ! " •  • , S v i b ..'4 f! ‘ { S .4 4

h i s t o r i c a l  an d  s o c ia l  a s p e c t s  of m a r i h u a n a  ( T r . N a h a s  p .  8 ) .  C o n t r a r y  to al l  f i n d -
’  ' •  ' * 1 "  u t ; 4. • j . i ' i f ! '  }»".d! ••

i n g s  in the  f ie ld D r .  N a h a s  b e l i e v e s  t h a t  the  m a r i h u a n a  u s e r  d e v e l o p s  t o l e r a n c e  to
‘i -j .

the  d r u g  a n d  m u s t  i n c r e a s e  th e  d o s a g e  in o r d e r  to o b ta in  the  d e s i r e d  h i g h  ( T r  . N ahas
' • 4J V ! i . :p  t1 tit

p .  11). He c l a s s i f i e s  m a r i h u a n a  as  a s l u p i f y i n g  d r u g ,  t h e  s a m e  as  an o p i a t e ,  ( T r .
• .  11 »: •» ‘ .r)~ : •

N a h a s  p .  11) a n d  b e l i e v e s  th a t  it d i s i n t e g r a t e s  m en ta l  f u n c t i o n .  D r .  N ahas  s t a t e s  

th a t  h i s  o p i n i o n  is b a s e d  on the  "fac t"  th a t  m a r i h u a n a  is  h a r m f u l  to the  b o d y  ( T r .  

N a h a s  p .  16) a n d  d e s c r i b e s  h i s  own s t u d i e s  t h a t  "h av e  s h o w n  t h a t  t h e  im mun e s y s -
: J . . .  J * : 1 J )

tern i s i m p a i r e d " .  ( T r .  N a h a s  p .  19) D r .  N a h a s  mad e th i s  r e v e l a t i o n  in  A n c h o r a g e ,
• • • iri s uuln'A .•!•• :

A l a s k a  for  the  f i r s t  t ime a n d  h i s  " s t u d i e s "  b e c a m e  th e  s u b j e c t  of a  h i g h l y  c o n t r o -
•■1 • ■ : 4'-.i:i, 4ii ' jr.dt (GO bnc iVA gjidirl:?.” ''.

v e r s i a l  S c i e n c e  M a g a z in e  a r t i c l e  in J a n u a r y  of  1974. T h e  a r t i c l e  h a s  b e e n  e x a m i n e d



a n d  c o n d e m n e d  b y  al l  s c i e n t i s t s  r e v i e w i n g  i t .  (N a h as  T r .  p .  21 arid s e e  a p p e n -  

d i x  to t h i s  b r i e f ) . T h i s  w a s  the  f i r s t  t ime that  a n y o n e  h a d  e v e r  b e e n  p e r m i t t e d  to 

a s k  h im a n y  q u e s t i o n s  a b o u t  h i s  w o r k  an d  the  f i r s t  t ime D r .  N a h a s  e v e r  t e s t i f i ed  

in  c o u r t  . (S e e  T r . Na has  p . 21) .

T h r o u g h o u t  h i s  d i s c u s s i o n  of h i s  s t u d i e s  D r .  N a h a s  a t t e m p t e d  to i n f e r

that  if th e  im m u n e  s y s t e m  is i m p a i r e d  th en  c a n c e r  may r e s u l t  ( T r  . N a h a s  p .  23)  a

• • 11» ' : • * • • '
r a t h e r  u n s c i e n t i f i c  a p p e a l  to p a s s i o n  a n d  p r e j u d i c e .  D r .  N a h a s ,  a l s o  c o n t r a r y  to 

mos t  s c i e n t i f i c  s t u d y ,  s t a t e d  th a t  t h e r e  a r e  m a r k e d  c h r o m o s o m e  t r e a k s  in the  u s e r s  

of m a r i h u a n a  ( T r .  N a h a s  p .  2 5 ) .  D r .  N a h as  e n g a g e d  in  a d e l i b e r a t e  a n d  b l a ­

t an t  d i s t o r t i o n  of t h e  E g y p t i a n  N a s s e r  s t u d i e s  of c a n n a b i s  u s e r s ’ to s u i t  h i s  own 

e n d .  A p p a r e n t l y  no  o n e  h a d  e v e r  b r o u g h t  th i s  to h i s  a t t e n t i o n  b e f o r e .  C i t i n g  

t h e  N a s s e r  s t u d i e s ,  N a h as  s t a t e d  th a t  th e  f i n d i n g s  of  a m a n  n a m e d  S o u e i f  d e m o n ­

s t r a t e d  that  t h e s e  s t u d i e s  c o n c l u s i v e l y  s h o w  *hat m a r i h u a n a  c a u s e s  s o c i a l  h a r m  

( T r .  N a h a s  p .  3 5 ) ,  m a r i h u a n a  c a u s e s  i n e f f i c i e n c y o f  p r o d u c t i o n ,  a n d  m a r i h u a n a  

u s e r s  c a n ' t  q u i t  o n ce  th ey  s t a r t .  ( T r .  N a h a s  p .  35 ) .  Whien th e  a r t i c l e  in q u e s t i o n  

is  e x a m i n e d ,  ( e x h i b i t s  CC a n d  8) i t  i s e v i d e n t  t h a t  S o u e i f  d o e s  no t  in  fac t  m ak e  

t h e s e  s t a t e m e n t s  a n d  t h a t  in fa c t  th e  E g y p t i a n  s t u d y  d e a l t  w i t h  m a r i h u a n a  u s e r s  in  

a p r i s o n  p o p u l a t i o n  a n d  c o n c l u d e d  t h a t  t h e r e  w a s  b a s i c a l l y  l i t t le  d a n g e r  in i ts u s e .  

S o u e i f  d id  n e t  no te  t h a t  t h e  m a r i h u a n a  u s e r  o s c i l l a t e s  b e t w e e n  a n x i e t y  a n d  g r a t i f i c a -

t ion  a s  N a h a s  c l a im s  h e  d id  ( T r .  N a h a s  p .  3 9 ) .  He c i t e s  t h e  s t u d y ' o f  T e n n a n t ,

'•••!** •• • • 1 ■" . t,nc •»aiij J e t i i  ad j  *u <; • . !■.
( E x h i b i t s  NN a n d  0 0 )  s t a t i n g  t h a t  T e n n a n t  fo u n d  a n a to m i c a l  p r o o f  of  c e l l u l a r  d a m a g e
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from t h e  s m o k i n g  o f  m a r i h u a n a  a n d  the  p r e s e n c e  of p re ,  c a n c e r o u s ^ l e s i o n s  in 

th e  l u n g s .  As  ca n  b e  s e e n  from th i s  s t u d y  the  l e s io n s  r e f e r r e d  t q - w e r e  d u e  to 

e x t r e m e l y  h e a v y  s m o k i n g  a n d  not  a t t r i b u t e d  to th e  p r e s e n c e , o f  THC* T h i s  

a p p a r e n t  d i s t o r t i o n  b y  N a h a s  w a s  p o i n t e d  o u t  by Dr . ,  U n g e r l e i d e r  i n , h i s  t e s t i m o n y  

( S e e  i n f r a ) .  , ... . • .. .

N a h a s  c i t e s  t h e  B o s to n  F r e e  A c c e s s  S t u d y  c o n d o l e d . b y  t h e  N a t iona l  

C o m m is s io n  as  a n  e x a m p l e  of how m a r i h u a n a  u s e r s  wi l l  t e n d  to s m o k e  m o r e  an d  

m o r e  in o r d e r  to a c h i e v e  the  d e s i r e d  e f f e c t . H o w e v e r ,  t h a t / w a s  n o t . t h e  f i n d i n g  

of  the  B os ton F r e e  A c c e s s  S t u d y .  T h e  Boston F r e e  A c c e s s , S t u d y  war, in fact  se t  

u p  to e n c o u r a g e  t h e  u s e  of m a r i h u a n a  in o r d e r  to o b s e r v e  i t s  e f f e c t s .  ; T h e  c o n c l u s i o n  

w a s  that  t h e r e  w a s  no  e v i d e n c e  that  a t o l e r a n c e  d e v e l o p e d . C o m p a r e  M a r i h u a n a :

A S i g n a l  of M i s u n d e r s t a n d i n g  52 w i th  T r .  N a h a s  p .  45.  Nah?s , t l>en , .quo tes  the  

C o m m is s io n  as  s a y i n g  t h a t  if h a s h i s h  b e c o m e s  a v a i l a b l e  ip ; th , 0 .U n i t ed .S ta t e s  t h e r e  

wi l l  b e  a m a j o r  h e a l t h  p r o b l e m  h e r e ,  ( l i e  is u n a b l e  t o . f i n d  t h i s . p a s s a g e  w h e n  a s k e d  

to do so  ( T r .  N a h a s  p .  170, 171)) .  .. .

T h e  c r o s s - e x a m i n a t i o n  of N a h a s  co m m en c ed  w i th  a n  e x a m i n a t i o n  of h is  

b o o k .  It w a s  d e m o n s t r a t e d  tha t  N a h a s '  a p p r o a c h  w a s . h a r d l y ,  o b j e c t i v e  a n d  in  r e a l i t y  

w a s  a s o c i a l  t r e a t i s e  d i r e c t e d  to t h e  d e c a y i n g  W e s te r n  v a l u e s , a j i d . l o s s ^ o f  t h e  P u r i ­

tan  Eth ic  in  the  face  of the  r i s e  of  p e r m i s s i v e n e s s  ( s e e  a p p e n d ! #  £ . f 9 .iMvs  k H e f )  . 

N a h a s  n o t e s  o u r  e r o d i n g  r e l i g i o u s  v a l u e s  ( T r . N a h a s  p., ,60Jj,o-He s t a t e s  i thaf  s o c i e t y  

r e g r e s s e s  f rom t h e  u s e  of m a r i h u a n a  ( T r .  N a h a s  p .  62) b u t : h e . c l a i m s  t h a t  h i s  v i e w s



a r c  b a s e d  o n ly  on o b j e c t i v e  i n f o r m a t i o n .  Hr  s e e s  t h e  r e a l  d a n g e r . o f  m a r i h u a n a  

u s e  u p o n  ihe  lov/er  c l a s s e s  w h o  a r e  d o i n g  all  of the  w o r k  ( T r .  N ahas  p .  64) a n d  

a g e n e r a l  e r o s i o n  of o u r  s o c i e t y  ( T r .  N a h a s  p .  68) an d  P u r i t a n i c a l  b e l i e f s  of 

h a r d  w o r k .  N a h a s  a l s o  c la im s  th a t  the  " s u m m a r y 11 of  th e  C o m m i s s i o n  r e p o r t  c o n ­

t a i n e d  in the  p u b l i c a t i o n  M a r i h u a n a  A S i g n a l  of M i s u n d e r s t a n d i n g  a r e  n o t  the  

a c t u a l  f i n d i n g s  of t h e  N a t iona l  C o m m i s s i o n ,  b u t  r a t h e r  t h e  v i e w s  a n d  i n t e r p r e t a ­

t i on s  of o n e  m an  ( T r . N a h a s  p .  7 5 - 7 7 ) .  Doc to r  U n d e r l e i d e r  c h a r a c t e r i z e s  t h i s  

as  a n o t h e r  e x a m p l e  of  the  m i s s t a t e m e n t  b y  N a h a s  t h a t  c a n  o n ly  b e  p o l i t e ly  c a t e ­

g o r i z e d  as a d i s t o r t i o n  of  t h e  t r u t h  (See  t e s t i m o n y  of T h o m a s  U n g e r l e i d e r ) .

N a h as  a g a in  r e t u r n e d  to the  S o u e i f  s t u d i e s  w h i c h  h a v e  a l s o  f o r m e d  t h e  b a s i s  for  

m an y  of h i s  p o l i t i c a l  s t a t e m e n t s  (S e e  e x h i b i t  QQ) , He s t a t e s  t h a t  t h i s  s t u d y  s h o w s  

a p o s i t i v e  a s s o c i a t i o n  b e t w e e n  m a r i h u a n a  u s e r s  an d  o p i a t e  u s e r s  ( T r .  Na has  p . 8 8 ) .  

N a h a s  c i t ed  a p a r t i c u l a r  g r a p h  w h i c h  a p p e a r s  on p a g e  282 of h i s  bo o k  as e s t a b l i s h i n g  

th i s  r e l a t i o n s h i p .  N a h a s  i n  fac t  c h a n g e d  t h i s  g r a p h f r o m  th a t  w h i c h  a p p e a r e d  in  

S o u e i f ' s  s t u d y ,  c h a n g i n g  t h e  w o r d  " h a b i t u e "  ( d e f i n e d  b y  S o u e i f  as  a  p e r s o n  w h o  

u s e s  h a s h i s h  at  l e a s t  o n c e  a d a y )  to t h e  w o r d  " u s e r " ,  m e a n i n g  u s e r  of m a r i h u a n a .  

( T r .  N a h a s  p ,  85-93 a-.id p .  115 a n d  s e e  p a g e  21 of e x h i b i t  8 for  S o u e i f ' s  o r i g i n a l ) .

As  a m a t t e r  of  fac t  S o u e i f ' s  s t u d y  o n l y  n o t ed  th a t  h e a v y  u s e r s  of  h a s h i s h  in  p r i s o n  

a l s o  t e n d e d  to u s e  o p i a t e s  -  a fa r  c r y  f r om  t h e  c a u s a l  r e l a t i o n s h i p  of m a r i h u a n a  

l e a d i n g  to h e r o i n .  N a h a s  c r i t i c i z e s  t h e  c e r e b r a l  a t r o p h y '  s t u d y  a s  n o t  h a v i n g  b e e n  

d u p l i c a t e d  y e t  a p p a r e n t l y  h e  b e l i e v e s  t h a t  h i s  s t u d i e s  a r e  n o t  s u b j e c t  .to th e  s a m e  

s t a n d a r d s  ( T r .  N a h a s  p .  107) n o r  a r e  t h o s e  of S t e n c h e e v e r  ( T r .  N a h a s  p .  197)
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w h o s e  " s t u d i e s "  of c h r o m o s o m e  b r e a k a g e  m a d e  e p h e m e r a l  h e a d l i n e s  b u t  w e r e: >*r u'fuwiil : : i. ; j

n e v e r  p u b l i s h e d .  N a h a s  c r i t i c i z e s  WioJ an d  Z i n b e r g  ( e x h ib i t  MM) s t a t i n g  tha t  th ey
' ' '.'IJ I .  I •>;<

u s e d  s u b t h r e s h c l d  a m o u n t s  of m a r i h u a n a  e v e n  t h o u g h . h e  ad m i t s  tha t  h e  does  no t
. .lr'. 'if* . * *'

kn o w  w h a t  a n o r m a l  d o s e  i s .
'i • i

N a h a s  a d m i t s  th a t  the  p o l a r  m e t a b o l i t e s  of T H C ,  w h i c h  a r e  r e t a i n e d  in 

fatty t i s s u e s  in th e  b o d y ,  a r e  n o t  the  p s y c h o a c t i v c  s u b s t a n c e s  of TfJC b u t  d o e s  no t
• • i i •.;»• -I': •

a n d  c a n n o t  e x p l a i n  e x a c t l y  w h y  th e y  w o u l d  th en  c a u s e  a r e v e r s e  t o l e r a n c e  e f fe c t .  

( T r .  N a h a s  p .  117-120). N ahas  c la im s  that  t o l e r a n c e  i s .a  fac t .  S ig n i f i c a n t l y ,

N a h as  d id  admit  tha t  c o n t r a r y  to h i s  s t a t e m e n t s ,  t h e r e  is no  ca u s a l  r e l a t i o n s h i p  

b e t w e e n  m a r i h u a n a  a n d  o t h e r  d r u g s  ( T r . N a h a s  p .  127) a l t h o u g h  he  d o c s  make• I*. .! • . i#'> , ** • * •

t h a t  s t a t e m e n t  t h a t  30% of a l l  m a r i h u a n a  u s e r s  out  of  a r a n d o m  s a m p l e  of 100 wi l l•:'.a ,'!*• •».*■.; .»it , '.'

be  u s i n g  s t r o n g e r  d r u g s  w i th in  a few y e a r s  aga in ,  m i s r e l y i n g  u p o n  the  S o u e i f  s t u d y .
' • f  » *» » 1 {  . i r . . . I  '• j I *  ’ I *  *

S u c h  p r o p a g a n d a  ca n  o n ly  e x i s t  b e c a u s e  it  is w h a t  some people ,  w i s h  to h e a r ;
• * ■ v.J;: as.i*. . . •»•.,

o nce  a g a i n ,  an  e x a m i n a t i o n  of S o u e i f ' s  p a p e r s  wi l l  s h o w  no b a s i s  w h a t s o e v e r
r  r  . . .  . . .  . . . , , . n ,.j , l  . ( , i  _ u

for th is  s t a t e m e n t .

T h e  a c lu a l  " s t u d y "  s h o w n  for t h e  f i r s t  t ime in A n c h o r a g e ,  A l a s k a  and•a- •rr.-n • ■**i

p r o u d l y  a s s e r t e d  as  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t  i s  th e  s u b j e c t  of c r i t i c a l  co m m en t
•!, IVKj'-K, -j:.'.

in the  a p p e n d i x  1. D r .  N a h a s  g a t h e r e d  a r o u n d  him p e r s o n s  w h o  c l a i m ed  they

s m o k e d  m a r i h u a n a  a n d  c l a im e d  th a t  t h e y  w e r e  in good h e a l t h  b e f o r e  th ey  s m o k e d
■: ‘ ••• yn i ' i r , ; : -  • ;

m a r i h u a n a  a n d  c o m p a r e d  b lood  s a m p l e s  of t h e s e  p e r s o n s  w i t h  a " c o n t ro l  g r o u p " ,
’ • .:•••••. :> ar.cia/.

w h o  did  n o t  s m o k e  m a r i h u a n a .  N a h a s  th en  s a i d  t h a t  h e  n o t ed  s o m e  c h a n g e s  in  t h e i r
‘ • ! i • ir.o f, ar-op a s  St:ri(,.:!'.r..it

l y m p h o c y t e s  w h i c h  a r e  a s s o c i a t e d  w i th  t h e  im m u n e  s y s t e m .  T h a t  w a s  t h e  s t u d y .
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T h i s  i s  w h a t  i s  c l a i m e d  to b e  t h e  co m p e l l i n g  s t a t e  i n t e r e s t . '  N a h a s  ad m i t t e d  that  

he  h a d  a l r e a d y  c o n c l u d e d  t h a t  m a r i h u a n a  w a s  h a r m f u l  e v e n  b e f o r e  m a k i n g  the  s t u d y .  

( T r  . N a h a s  p .  137) a n d  t h a t  s e v e r a l  p e r s o n s  h a d  d i s e a s e s  p r i o r  to  t h e  b e g i n n i n g  of 

the  t e s t  ( T r .  N a h a s  p .  133).  He a d m i t t e d  t h a t  h e  r e l i e d  o n l y  on s e l f - d i a g n o s i s  of 

the  s u b j e c t  ( T r .  N a h a s  p .  139).  He h a d  no i d e a  w h a t  p e o p l e  w e r d  t a k i n g  a n d  h ow  

m u c h ,  t a k i n g  o n ly  t h e i r  w o r d  ( T r .  N a h a s  p .  140) .  Dr  . ' N a h a s  a d m i t t e d  th a t  th i s  

w a s  not  p r o o f  m a r i h u a n a  c a u s e d  d i s e a s e  a l t h o u g h  th a t  i s w h a t  h e  c o n s t a n t l y  s t a t e s  

( T r .  N a h a s  p .  141). He a d m i t t e d  t h a t  t h e  t e s t  g r o u p  a l so  u s e d  a l coho l  an d  to bacco  

b o th  k n o w n  to af fec t  h e a l t h .  D r .  N a h a s  s t a t e d  h e  d i d  not  k n o w  w h i c h ,  i n  t h e  c a s e  

of c a n c e r ,  came f i r s t ,  t h e  c a n c e r  o r  a  c h a n g e  of l y m p h o c y t e s !  D r ;. "N ahas  adm i t t e d  

th a t  h e  d i d  not  e v e n  k n o w  w h a t  t h e  a v e r a g e  d o s e  of t h e ' u s e r ‘of m a r i h u a n a  w a s  in 

h i s  t e s t  o r  n o r m a l l y  ( T r . N a h a s  p . 151) . ' l! 1 ' ,'r' !

D r .  N a h a s  s t a t e d  th a t  h e  a g r e e d  w i t h  the  K o l a n s k y  a n d  Moore  s t u d i e s ,  

w h i c h ,  as  D r .  U n g e r l e i d e r  Doints  o u t  in h i s  t e s t im o n y  , h a v e  g e n e r a l l y  b e e n  r e ­

j e c t e d  b y  the  s c i e n t i f i c  c o m m u n i ty .  On p a g e  161 of the  t r a n s c r i p t  D r .  Nahas  s t a t e s
• •

t h a t  h e  b e l i e v e s  ( e r r o n e o u s l y )  t h e  A x e l r o d  s t u d y  ( e x h i b i t '22) s h o w e d  th a t  th e  

p s y c h o a c t i v e  p r o p e r t i e s  of m a r i h u a n a  r e m a i n  b e h i n d .  ( T r .  N a h a s  p .  163).  On 

p a g e -163 h e  d i s c u s s e s  the  T e n n a n t  s t u d i e s  ( e x h i b i t s  NN a n d  0 0 ) .  H o w e v e r ,  co m ­

p a r i n g  th i s  t e s t im o n y  w i th  the  s t u d i e s  t h e m s e l v e s  show's Dr' .  N a h a s  to b e  i n c o r r e c t .

D r .  N ahas  s t a t e d  t h a t  m a r i h u a n a  u s e r s  d e v e l q p e ^ ,' t^eUs a m e 1' tdIer 'ahce to

m a r i h u a n a  as  d o e s  a b a r b i t u a t e  u s e r  ( T r  . ’N a h a s  p V i 7 6 5 ' a l i  c o n t r a r y * t o  s c i e n t i f i c

■I •• ' i i v  • •• .• n;v • • if*v•
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f a r t .  D r .  N a h a s  c l a im s  that  m a r i h u a n a  c a u s e s  a c tu a l  t i s s u e  d a m a g e ,  a l s o  c o n t r a r y  

to s c i e n t i f i c  t a c t ,  f i n a l l y  D r .  N a h a s  c la im s  that  t h e  Na t iona l  C o m m is s io n  r e p o r t  

i n t e n t io n a l ly  t r i e s  to c o n f u s e  the  i s s u e .
--------------------------------------------------------------------------------------------- • . I f  0 ' , c l - iW O ' - .

D r .  H a r v e y  P o w e l s o n  1 ''

T h e  o t h e r  S t a t e ' s  w i t n e s s  to t e s t i fy  in s u p p o r t  of a co m p e l l i n g  S ta te  

i n t e r e s t  for  the  c r im i n a l i z a t i o n  of m a r i h u a n a  w a s  H a r v e y  P o w e l s o n .  "Harvey  

P o w e l s o n  is a p s y c h i a t r i s t  from B e r k e l e y ,  C a l i f o r n i a  w h o  is p r e s e n t l y  an e m ­

p l o y e e  of H a r d i n  J o n e s  f T r .  P o w e l s o n  p .  14, 3 3 ) ,  a p e r s o n  d i s c u s s e d  e l s e w h e r e  in

>!.*; ti­
th e  r e c o r d  w h o  a c c u s e d  the  Na t iona l  C o m m i s s i o n  of b e i n g  s t o n e d .  P o w e l so n

* * i  ’ 1 • » *■"- *'*». '  ! *

a p p a r e n t l y  w a s  at  one  t ime the  h e a d  ot S t u d e n t  P s y c h i a t r i c  H ea l th  S e r v i c e s  at

• j 11: i! , 3 . o
th e  U n i v e r s i t y  of C a l i f o rn i a  a t  B e r k e l e y  u n t i l  m e m b e r s  of th e  s t a f f ,  a c c o r d i n g

_ n  : i-ti't’js
to h i m,  c o n s p i r e d  w i th  the  s t u d e n t s  to get  h im to r e s i g n  ( T r f  P o w e l s o n  p .  14).

• O  ‘ ,  l  J l i b l U .  I :i  T l !  J l ’ i '  - : i

D r .  P o w e l s o n  m a i n t a i n s  tha t  e v e n  s m a l l  a m o u n t s  of m n r i h u n n a ' a f f e c t  t h i n k i n g

• .t;o- '! ti -i.
fo r  as  long a s  48 h o u r s  a n d  i m p a i r s  m e m o r y ,  j u d g m e n t  an d  a c c e n t u a t e s  p a t h o l o -

■ • ' • •• bn.\ .a
logical  t h i n k i n g  c a u s i n g  i r r e v e r s i b l e  c h a n g e s  in the  b r a i n .  D r .  P o w e l s o n  t e s t i -

>*.: .. I!.,.- ••• I - .. I  :
f ied  th a t  h is  o p i n i o n  ab o u t  m a r i h u a n a  w a s  the  r e s u l t  of h i s  e x p e r i e n c e  w i t h  one

‘ ‘  ' . i ' ’ ■ * • ' • I j J C  ' r  .‘ fit ? f l u  '
p a t i e n t ,  "S" w h o  u s e d  a l c o h o l ,  LSD a n d  m a r i h u a n a  ( T r .  P o w e l s o n  p p s  25 and

• - • • •<! -• ilA ..  .’ i . q ;•
18-19).  F ro m  th i s  a n e c d o t a l  i n f o r m a t i o n .  D r .  P o w e l s o n  a s s e r t e d  t h a t  m a r i h u a n a

. b ' l i j . ' m v i  v ,
i n d u c e s  p a r a n o i a ,  a f fec ts  m e m o r y  a n d  j u d g m e n t  c l a im in g  to be  a b l e  to i d e n t i f y

.it-ij.-r.. .i.r.-j s a o ’o  nO 
m a r i h u a n a  u s e r s  b y  t h e i r  " f ixed  face"  a n d  c l a im in g  a l s o  t h a t  it  i n d u c e s  d e l i r i u m

:> : ■.: . ni li tS loads :  V
( T r , P o w e l s o n  p .  31-36) .  D r .  P o w e l s o n  e n d o r s e s  the  view's“of D r .  N a h a s ,  Ko-
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