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June 21, 1982

Dr. William Pollin, Di' ctor

National Institute on Drug Abuse
Parklawn Building

Room 10-05

5600 Fishers Lane

Rockville, Maryland 20857

Dear Dr. Pollin:

I transmit, herewith, a report of the N{tional Research
Council's Committee on Substance Abuse and Habitual Behavior:
"An Analysis of Marijuana Policy" prepared at the request of
the National Institute on Drug Abuse.

The Committee on Substance Abuse and Habitual Behavior,
composed of 18 experts in the several relevant disciplines,
has weighed carefully the available data regarding the costs,
risks, and benefits of the major policy alternatives regard-
ing the control of marijuana use and supply. The Committee
is clear in pointing to the deficiencies of this body of

evidence and cautions about the hazards of formulating policy
recommendations based solely or in part thereon. In this

regard, | call your attention to the following statement by
Louis Lasagna and Gardner Lindzey contained in the Preface
to the report:

The Committee wishes to make clear what it regards
as the limits of this report for the selection of
policy alternatives. Scientific judgment can
estimate the prevalence of different kinds of use,
risks to health, economic costs, and the like

under current policies and try to project such
estimates for new policies. It can come to some
conclusions based on those estimates. But selection
of an alternative is always a value-governed choice,

which can ultimately be made only by the political
process.

This caveat notwithstanding, the Committee has derived

from its examination of the scientific data a conclusion about
the major policy choices facing the nation with respect to
mah it>0*m I, i>mi niM-ir*, .vt«*t» c*rd4JCiro< nil waiiomai «-«ui*no< wiikciiaud mi haiicwai tfjj>iuxn imcinii
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complete prohi” ition, prohibition of supply
regulatory approaches. Specifically, the
ommittee concurs with the judgment of the National
ommission on Marijuana and Drug Abuse, rendered in
971, that a policy of prohibition of supply only is
ireferabie to a policy of complete prohibition of supply

jnd use.

arijuana:
nly, and

( What must be understood by the public, the media,
jnd all who read the Committee's report is that its
lecision to endorse a policy change was not fashioned

from scientific inforr-ation—old or new—alone. Rather
It was the analysis of a combination of factors which
pffect policy decisions, including the cost and
efficacy of enforcement practices. Values were neces-
sarily involved in balancing these factors and there are
those within the membership and governing bodies of the
Academies and the National Research Council who might
not have come to the same policy conclusions, after
reviewing the same data.

My own view is that the data available to the Committee
insufficient to justify on scientific or analytical
grounds changes in current policies dealing with the use

of marijuana. In this reBpect | am concerned that the
Committee may have gone beyond its charge in stating a
judgment so value-laden, that it should have been left

to the political process.

were

I have one further concern that cannot go unaddress°d.

| fear that this report, coming as it does from a well-
known and well-respected scientific organization, will be
misunderstood by the media and the public to imply that

new scientific data are suddenly available that justify
changes in public attitudes on the use of marijuana.

This would be unfortunate at a time when daily use trends
by high school students are down significantly. As the
Committee's discussion of marijuana’s behavioral and
health-related effects clearly demonstrates, there is no
new scientific information txonerating marijuana. In fact,
the review by our Institute of Medicine, published a few
months ago, reevaluated existing scientific evidence and
concluded, as have others, that marijuana is a harmful
drug whose use justifies serious national concern.

I wish to remind you that this is a committee report;
the only position that can be inferred with respect to
the National Research Council on the issue of marijuana
policy is that the National Research Council is satisfied
that the Committee was competent to examine the issue and

diligent in carrying out its task. Despite my personal
disagreement, | believe that the Committee has performed
a useful service by illuminating many of the complex issues

surrounding this highly controversial subject.

Yours sincere

JUUtC//

Frank Press
Chairman



COMMITTEE ON SUBSTANCE ABUSE AND HABITUAL BEHAVIOR

LOUIS LdSAGNA (Chair), Department of Pharmacolop,y and
Toxicology, University of Rochester School of
Medicine and Dentistry

HOWARD S. BECKER, Department of Sociology, Northwestern
Univers ity

PETER DEWS, Department of Psychiatry and Psychobiology,
Harvard University

JOHN L. FALK, Department of Psychology, Rutgers
University

DANIEL X. FREEDMAN, Department of Psychiatry, University
of Chicago

JEROME H. JAFFE, Veterans Administration Hospital,
Newington, Connecticut, and University of Connecticut
School of Medicine, Farmington, Connecticut

DENISE KANDEL, Department of Psychiatry and School of
Public Health, Columbia University, and New York
State Psychiatric Institute

JOHN KAPLAN, Stanford University School of Law

GARDNER LINDZEY (past chair), Center for Advanced Study
in the Behavioral Sciences, Stanford, California

CERALD McCLEARN, College of Human Development, .
Pennsylvania State University

CHARLES P. O'nRIF.N, Veterans Administration Hospital,
Philadelphia, and Department of Psychiatry,
University of Pennsylvania

JUDITH RODIN, Department of Psychology, Yale University

STANLEY SCHACHTER, Department of Psychology, Columbia
University

THOMAS C. SCHELLJING, John F. Kennedy School of
Government, Harvard University

RICHARD L. SOLOMON, Department of Psychology, University
of Pennsylvania

FRANK STANTON, New York (formerly, president, Columbia
Broadcasting System)

ALBERT STUNKARD, Department of Psychiatry, University of
Pennsylvania

RICHARD F. THOMPSON, Department of Psychology, Stanford
University

PETER K. LEVISON, Study Director

DEAN R. GERSTEIN, Senior Research Associate
DEBORAH R. MALOFF, Research Associate
MARIE A. CLARK, Administrative Secretary

CONTENTS

PREFACE ,

INTRODUCTION'.

THE DANCERS OF MAKIJUANA

OVERVIEW OF CURRENT MARIJUANA POLICIES

A REVIEW OF THE REPORT OF THE NATIONAL
COMMISSION ON MARIJUANA AND DRUG ABUSE

THE USE OF MARIJUANA:
AND PARTIAL PROHIBITION

COMPARING COMPLETE

Effects of Partial Prohibition

Casts of Prohibition of Use

Public Attitudes Toward Partial
Prohibition

THE SUPPLY OF MARIJUANA:
AND REGULATED MARKETS

COMPARINC PROHIBITED

Costs of Prohibition of Supply

Costs of Regulating Supply
Regulatory Systems: Some Concrete Aspects

CONCLUSIONS
RECOMMENDATIONS FOR RESEARCH

Health and Behavior
Drug Markets
Effects on Use

REFERENCES

APPENDIX: SUMMARY OF MARIJUANAAND HEALTH

Xl

17
18

20
24

29
30
30
31
31
33

36

»



PREFACE

In 1978 the Committee on Substance Abuse end Hr dual
Behavior began a study of marijuana policy at ;re-
quest and with the support of the National Institute on
Drug Abuse. Sharp lIncreases In marijuana use along with
suggestions for reform of existing marijuana laws from
scientists and poli'cy makers prompted a renewed look at
those laws. In addition, the National Commission on
Marijuana and Drug Abuse, In its 1973 final report, Drug
Use in America: Problem in Perspective, had recommended
that a follow-up commission be appointed to review pos-
sible changes in the situation four years later. That
recommendation was no* Implemented, so the Committee
took as a framework for its task the assessment that the
Commission recommended, especially the assessment of new
evidence regarding the effects of recent changes in
state marijuana policies.

The Committee conducted Its study with awareness of
the intensity of past controversies about marijuana use
In U.S. society. In the four years since the Committee
began its work, there has been an increase in visible
concern among many parents about marijuana use among
youth, |Its potentinl risks to the health of children,
and the possibility that heavy use by some young people
may seriously threaten their education. Parents who
have experienced problems wJtth their own children, or
observed those of others, have organized to make mari-
juana policies ;» major item on current political agendas.
In comparison with the situation at the Inception of
this 3tudy, there is today greater rancor in public
discussion, press reports, legislative bearings, and

policy-oriented technical meetings related to marijuana
use.

This Is the context in which the Committee completed
Its review of the evidence and arguments of earlier
studies and weighed the significance of subsequent evi-
dence for the major policy alternatives. Every policy
has potentially good and potentially bad effects, and
policy choices involve difficult comparisons of such
effects. It is Important to recognize that to allow the
inertia developed by existing policies to prevent change
Is itself a choice.

The Committee is aware that analyzing a topic that |Is
the subject of heated social debate has Its hazards.
Many of those participating In the marijuana debate have
already selected what they take to be the admissible
terms of the discussion and look with disfavor on any-
one's insistence on a wider set of considerations. For
example, some would settle the issue on physiological
grounds alone: whether cannabis products, In the dose
ranges customarily used by most people, cause tissue
damage. Defenders of marijuana use may seize on the
ambiguity or absence of evidence for such damage and
ignore any other effects on education or safety; those
opposed to marijuana use may emphasize tlie possibility
of chror.ic disease that is suggested by some laboratory
findings and Ignore the social, political, and economic
costs cf fighting a well-established custom.

This report does not review and analyze every con-
ceivable policy nuance or option. It addresses the
major choices—both because these families of alterna-
tive policies subsume many variants and because the
choice among these major options must be discussed
before specific, perhaps new, policy Instruments can he
designed.

The Committee wishes to make clear wli.il It regauh
the limits of this report for the selection ul polity
alteratives. Scientific Judgment ran estimate the piov
alence of different kinds of use, risks to health, eco-
nomic costs, and the like under current policies and can
try to project such estimates for new policies. It can
come to some conclusions based on those estimates. Hut
selection 0? an alternative Is always a value-governed
choice, which can ultimately be made only by the politi-
cal process. The role of scientific evidence In this
process Is not Inconslde able, even though, at times,
the strongest evidence may be pushed aside and the wild-
est speculation prevail. But the weight of the evidence
Is only one factor In the process of policy formation;
ultimately, that process Involves value choices.
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In completing Its report, the Committee lino benefited
from many people In formulating, revising, and updating
tlie analyses and data. A very early version of tl.is
report was discussed at the Committee's annual confer-
ence in 1979, and subsequent versions benefited from
comments by staff of tlie National Institute on Drug
Abuse and of the National Research Council. The final
draft received close and constructive attention b/ mem-
bers of tfit? National Research Council's Commission on
Behavioral and Social Sciences and Education, the Insti-
tute of Medicine, and tlie Report Review Committi of the
National Academy of Sciences.

We have also maintained a close liaison wit* (he staf
and members c¢cf the Institute of Medicine's Committee to
Study the Health-Related Effects of Cannabis and |Its
Derivatives, on which three members of our Committee
also served, and whose recently published report,
Marijuana and Health, significantly contributed to our
work.

Two former Committee members, Troy Duster and Michael
Agar, assisted in the early preparation of the report.
At later stages we were very ably assisted by ttic staff
of the Commission on Behavioral and Social Sciences and
Educatlo., In particular David Coslin, executive direc-
tor, and Eugenia Grohman, associate director for reports
Without their help, it is doubtful that we could have
completed this task. Finally, we are indebted to the
staff and members of the Committee, for their diligence,
patience, and commitment to a difficult assignment.

Louis Lasagna, Chair

Cardner Lindzey, Chair, 1977-1980

Committee on Substance Abuse and
Habitual Behavior

An Analysis of Marijuana Policy

INTRODUCTION

Since the early 1960s the use of marijuana as an intoxi-
cant by a growing proportion of the American population
lias been an issue of major national concern. Despite
repeated warnings of possible adverse health consequent e
and persistent efforts by law enforcement agencies to
restrict the supply and use of marijuana, available data
indicate that experiment.ition with or regular use o| tinl
drug is no longer restr;cted to a small minority of Amer-
icans. In 1979, for example, 68 percent oi young adults
between the ages of 18 and 25 reported having tried mari-
juana; 15.4 percent reported having used mai iju.ma in
the lasl month. Among adults over age 26, tin* propor-
tion having ever used marijuana has more than doubled
since 1971, from 9.2 percent to 19.6 percent (Fishluiriie
et al., 1980; see Table 1, below).

Although "the marijuana problem"™ may be viewed as nl
recent origin, marijuana is not a new drug. the i.nm.i
bis plant has been cultivated and used hoili lor its in
toxicat.ng properties and for its filter (hemp) Iltioujdmul
the world for more than 10,000 years (Abel, 19HO0). At
various times and places attempts have been made to
restrict its use as an intoxicant; at other times and
places its virtues have been extolled for medical pur-
poses, end it has played 1 significant role in religious
ritual. Because cannabis is easily grown--indeeil, it is
one of the hardiest of all plant species--its resin lias
been used for centuries along with tobacco, fermented
distillates of grains ami fruits (alcohol), and opium
derivatives as one means of relieving stresses associ-
ated with daily life.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y. State Capitol
Juneau, Alaika 99811
(907) 4AS-J991

Febuary 7, 1986

MEMORANDUM
TU: Representative Andre Marrou
FROM: Mary Jennings'*""

Legislative Ananlyst

RE: Effects of the "ecriminalization of Marijuana

Research Request 86-078

You requested information regarding the effects of the decriminalization

of marijuana. In particular, you, expresses interest in the following
effects: the level of wusage; the <crime rate; the level of convictions
for se’ling; and law enforcement efforts to interdict the flow.
The information presented in this memorandum was obtained from the
Alaska Department of Public Safety, the Alaska State Troopers, Lee
Oogoloff of the American Council on M arijuana, and Lieutenant Sterns,

the commander of the Anchorage Narcotics Unit.

Conclusions

I could not find statistics on the level of usage of marijuana in
Alaska, so | am wunable to discuss the effects of marijuana usage on the
crime rate. However, the crime rate in Alaska increased between 1975
and 1980 and began to decrease in 1981. The drug sale conviction rate
in Alaska is not recorded, but the commander of the Anchorage Narcotics
Unit stated that the rate was over 99 percent. First time, major inter-
diction and eradication efforts were made against marijuana in Alaska
in 1984.

Background

In 1975, it became legal under State law for Alaska adults to possess
marijuana for their own use in the privacy of their own home. An amend-
ment to the statutes in 1982 defined the amount for home wuse to be up to
four ounces. It is illegal to possess oOor use marijuana in public, on a
school ground, to sell or manufacture marijuana, to possess in a vehicle,
and to deliver marijuana to a minor. Federal law makes possession of
mariivuana illegal without reference to amounts, intended recipient, or

location.



Representative Marrou
Febuary 7, 1986
Page Three

Table 1
Alaska Statewide Property Crimes and Mariiuana Related Arrests

Marijuana
Property Rate Pei’ Sale Possession
Population Crimes 100,000 Arrest Rate Arrest Rate

1975 404,000 19,796 4,949 * *
1976 417,000 21,402 5,096 153 37 496 119
1977 425,000 23,076 5,367 93 22 543 128
1978 420,000 22,272 5,303 87 21 662 158
1979 416,000 23,406 5,626 73 18 500 120
1980 400,331 23,075 5,769 46 12 388 97
1981 419,593 24,311 5,802 76 18 490 117
1982 460,800 23,886 5,179 119 26 503 .79
1983 510,554 25,323 4,960 161 32 659 129

1984 523,000 26,194 5,008 *

* Prior to 1976, drug arrests were not broken down by substance
**will not be available until later this month.

Source: Crime in Alaska, Department of Public Safety, 1975-1983. (Crime
in Alaska, ',934-1985 will be released later this year.)

ie Ic it it

Convictions. | contacted Lieutenant Sterns, the commandor of the Anch-
orage Narcotics Unit. Lt. Sterns said that although conviction rates
are not kept on record, he believes the conviction rate for drug sale
cases is over 99 percent, due to the fact these cases are always sub-
stantiated with good evidence. Lt. Sterns added that marijuana is not
the major drug of concern: the unit concentrates mainly on cocaine and
other narcotics.

Enforcement Efforts

In 1983, drug enforcment agencies in Alaska combined forces. Troopers
developed a statewide strategy drug source interdiction, with the



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

FJ’ouch YNStatke Capitol
uneau. Alaska
B07] 463 00

March 4, 1986

MEMORANDUM
TO: Representative Andre Marrou
FROM: Mary Jennings

Legislative Analyst

RE: Effects of the Decriminalization of Marijuana

Research Request 86-078 (Supplemental Information)
You requested additional information regarding usage of marijuana
and crime related to marijuana usage before and after its decrimi-
nalization in Alaska.
A fter contacting several agencies in Alaska and nationwide, | found
that pertinent data are of poor quality. Ten other states have de-
criminalized the possession of small amounts of marijuana.* Of those
states, Oregon, California, and Maine compiled impact reports within
one to three years after their decriminalization legislation took
effect. The passage of over ten years since Alaska decriminalized mari-
juana makes obtaining data of the effects difficult, if not impossible.
Use

The University of Alaska-Anchorage, Center for Alcohol and Addiction

Studies conducted a school survey on the patterns of drug use in Alaska
in 1982. Students from nine high schools in different parts of the state
participated in the survey. Of the students responding, 50 percent
had tried marijuana. A survey of Anchorage high school students con-
ducted in- 1971 (four years before possession of marijuana was decrimi-

nalized) found 24 percent of the students had tried marijuana.

APersons who posses small amounts of marijuana for personal use are not
subject to arrest and imprisonment; instead, they are are cited or
ticketed for a civil violation punishable by a monetary fine. The

aver'dye iiiaXlfflim fn"ic 43 I1CC.



Representative Marrou
March 4, 1986
Page Three

effects of arrest wversus citations (as other states have done) is
impossible because no citations have been issued. According to Troopers
involved in drug enforcement, issuing citations for possession of small
amounts of marijuana is r.ct a priority.

Research in Other States

Ten other states have decriminalized the possession of marijuana.
Oregon, Maine and Calfornia prepared impact reports within a few years
after their decriminalization legislation took effect. Oregon's report
is the findings of three surveys conducted between 1974 and 1976. In
the three years following Oregon's elimination of criminal penalties
for possession of anounce or less of marijuana, the number of adults
who had used marijuana increased five percent and the number of current
marijuana users increased three percent.

Maine compiled a time/cost analysis of the decriminalization of mari-
juana three years after the law decriminalizing the possession of mari-
juana took effect (1976). According to the report, the number of
citations issued in 1978 was one percent less than the number of arrests
made in 1975. The report four<L-ISMt. if the possession of marijuana had
been a criminal offense 1n 1978, it would have cost $332,615 to arrest,
prosecute, and- punfsh the 1,307 jefendents processedthat year. Under
the system of civil penalities in 1978, marijuana related revenues
(fines) were S16.957 greater than the costs of issuing citations

California published an impact report in January of 1977, one and one-
half years after the state removed the criminal penalities for posses-
sion of marijuana. The state compared the first six months of 1975
(pre-decriminalization) with the same period in 1976. The report
found: 1) the total known arrests and citations for marijuana possession
decreased 47 percent; and 2) criminal justice system costs related to
marijuana decreased 74 percent.

Marijuana and Other Crime
I was unable to find any reports correlating the decriminalization of
marijuana with other crime. The following factors make it extremely
difficult to draw any conclusions on this topic:

m the poor quality of crime statistics in Alaska;

« the lack of good data on marijuana usage;

. the lapse of tenyears since decriminalization;
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virtually to eliminate any potential forabuse. Itin no

way reduces criminal liability for illegal acts involv-

ing the excepted product. Among the items included

in this list are buffering agents, reference standards,

and diagnostic test kits.

(3) Non-narcotic prescription drugs listed

Schedules II, I, IV, or V. may be excepted from some

or all control mechanisms of the CSA if contained

ina compound, mixture, or preparation which con-

tains one or more active ingredients which are not
listed in any schedule and combined in such a way
as to vitiate the potential for abuse of the controlled
substance. This exception in no way reduces crimi-

nal liability for illegal acts involving the excepted

product.

lll Criteria By Which

N Drugs Are
Scheduled

The Controlled Substances Act sets forth the find-
ings which must be made to put a substance in any
of the five schedules. These are as follows (section

202 (b)):

Schedule |

(A)JThe-drag or other substance has a high poten-
tial for abuse.

(B) The drug or other substance has no currently

accepted medical use in treatment in the United
States.
(C) There is a lack of accepted safety for use of

the drug or other substance under medical supervi-

sion.

Schedule I

The drug or other substance has a high poten-

tial for abuse.

(B) The drug or other substance has a currently

accepted medical use in treatment in the United

States or a currently accepted medical use with

severe restrictions.

(C) Abuse of the drug or other substance may
lead to severe psychological or physical depend-
ence.

Schedule Il

The drug or other substance has a potential

(A)

less than the drugs or other substances

land Il

for abuse
in Schedules
(B) The drug or other substance has a currently
accepted medical use in treatment in the United
States.
(C) Abuse of the drug or other substance may
lead to moderate or low physical dependence or high

psychological dependence.

Schedule IV

(A) The drug or other substance has a low poten-

tial for abuse relative to the drugs or other

substances in Schedule ill

(B) The drug or other substance has a currently
accepted medical use in treatment in the United
States.

(C) Abuse of the drug or other substance may
lead to limited physical dependence or psychologi-
cal dependence relative to the drugs or other sub-

stances in Schedule Il

Schedule V

(A) The drug or other substance has a low poten-

abuse relative to the drugs or other sub-

in Schedule 1V.

tial for

stances
(B) The drug or other substance has a currently

accepted medical use in treatment in the United

States.
(C) Abuse of the drug or other substance may
lead to limited physical dependence or psychologi-

cal dependence relative to the drugs or other sub-

stances in Schedule 1V.

In making these findings, DF \ and HHS are

directed factors (section

201 (0):

to consider eight specific

(1) Its actual or relative potential for abuse:

(2) Scientific evidence of its pharmacological ef-
fect, if known;
(3) The state of current scientific knowledge re-

garding the drug or other substance;

(4) Its history and current pattern of abuse:

(5) The scope, duration, and significance of
abuse;

(6) What, ifany, risk there is to the public health;

(7) Its psychic or physiological dependence liabil-
ity;

(8) Whether

precursor of a substance already controlled

the substance is an immediate

under

this title.

Aside from the criterion of actual or relative

potential for abuse, subsection (c) of section 201

lists seven other criteria, already referred to above,

which must be considered in determining whether a



Federal Trafficking Penalties

First Offense Second Offense
CSA Schedule Drug  Trace 5¢ 100y 500 10kg OPR}f o lace sy Oug 500g kg 10k orSR/II( o
LSD
- Maximum 20 Years Maximum 40 Years
Narcotics $250,000 ] 00,000
POP |
181 Cocaine Maximum 15 Years Maximum 30 Years
Others* §125,000 $250,000
Hash OQil
Hashish 1
Marijuana $50,000 $100,000
I Al ‘ Iz
\% Al Maximum 3 Years $25,000 Maximum 6 Years 550,000
V Al Maximum 1 Year $10,000 Maximum 2 Years 520,000

'Except coca leaves and derivatives. ,
'Others—some stimulants, some depressants and some hallucinogens.

Regulatory Requirements

Registra- - DISOUtion  ~yepnencing [ imi Manufacturin Manufacturer/Distrib-
Schedule "I Recordkeeping gt Dispensing Limits Secuiy Quot%s ImporfExport S REETS o DR
Narcotic ~ Non- = Narcotic ~ Non-
Narcotic Narcotic
| required  Separate %Fmeg fesearch use only \S/gfuelt/ yes permit  permit  yes yes
I oeqied sepate A RCHIEN @Y e e et e ges
Rx: written or oral;
- - - . secure  NO but some
Il required eadly recorgs - with medical author- gvane o limited — permit = e -*
d retrievable  required %zzi:lrt]|0é1,mrgr1‘1|tllhssup o 3Ry by Schedue | p Y
Rx: written or oral;
- - - . secure  NO but some
NV required readily records - with medical author- e ditios limited permit declara-  Manufac-
refrievable  required [r)z?rt]log, mrg:{tlkssup to areag by Schedue I p tion turer only
. permit to
o readly  recods G o seawe o NOBULSome R T e panfac-
Vo requred yetievanle  required @XMQBJIQSSC!@ng Slorage g;“ simied. dedaaion fon-  werony ™

to export

" Permit for some drugs, declaration for others
'Manufacturer reports required lor specific drugs



Drug abusers commu more burglaries, thefts, check writing crimes,
con-rype crimes than non-drug abusers.

At the time of their offense, 1/3 of all prisoners in the penitentiary
were under the influence other than alcohol.

When alcohol is added in, approximately 73% were under the in-
fluence of drugs and alcohol.

A Burglary
54% under influence of alcohol
42% under influence of marijuana
30% under influence other than herein or mariiuana

12% under influence of heroin

B Larceny
38% alcohol
32% manjuana
24% other thin heroin or marijuana
15% heroin

C. Auto "heft
46% alcohol
30% marijuana
17% other than heroin or marijuana
8% heroin

5 2out of 3inmates reported that they were under the mtluence oi

drugs or alcohol when they did maionty oi their crime?.

6. Of violent crimes:

A Homicide B. Robbery
5% heroin 13% heroin
18% other drugs 28% other drugs
22% maniuana 38% mariiuana
35% alcohol 46% alcohol
C. Sexual Assualt
3% heroin

12% other drugs
22% marijuana
38% alcohol

Fighting Alcohol Abuseinthe 1980's: A National Report Card

Afcohof related autofatafttfee

990 QOocfc redyction to fe\Ner
than 9.5 per 100.000 people

[1977: 115 per 100.000 |
IM4-4& 9.Sper 100,000

Deaths from cfrrhoeia
Goal: reduction to 12 per
100.000 peop.

11371; 135per 100.000
19%4; 11.8 per 100.000

(Rates tor nonwnnes mucn rxgnrr man
average ana unnxety io itulo lai gal.)

AwaL neae of rHfce of
drinkki* In pregnancy

G ot 90% of women of
cmioDeanog age aware.

11979: 73% aware
19M: 84% aware

Alcohol coneumption

Goat: noincrease in average
consumpt,gn per parson I
years oroide
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DRUGS AND CRIME

State Survey of Prison Inmates 1979

Nearly 2/3 of prison inmates surveyed reported that they were under the
influence of drugs and/or alcohol at the time of offense. One-third
were under the influence of drugs: mostVjmarihuana, about 10% heroin,
about 5% cocaine, amphetamines, barbiturates. Drug abuse histories of
prism inmates taken in 1979 were more extensive than from five years
earlier. The proportion under the influence of marihuana at the time
of offense doubled from 1974 to.1979, and about the same for other drug
categories.

Ir.ciardi Study 1979/Delaware

356 active heroin addicts:
committed 118,314 crimes in one year
95% committed illegal activity in one year

90% relied on criminal activity for income
1 out of every 413 crimes committed resulted in arrest

Temple University School of Medicine 1980/Baltimore

243 heroin addicts committed almost one-half mill ion crimes over 11 years;
about one crime every other day for 11 years.

UCR

Arrests for drug violations increased 9% from 1980 to 1981. During the
same timeframe, violent crime (murder, forcible rape, aggravated assault)
rose 1% Property crime rate stable.

Update: Reported crime during first 6 months of 1982 compared to first 6
months of 1981 was 5% lower. This is the first 6 month decrease in U.S.

since 1978.
Rand Study 1982/California
A state prison population surveyed over 6 years shows:
Inmates who wore heroin addicts committed on average per year:
34 robberies 6 burglaries 25 thefts
Inmates who were not heroin addicts committed on average per year:

2 rotberies 3 burglaries 8 thefts



Suicides Alaska 1983-1984
Drugs Pound at Autopsy

N=103

Drug Count Percent
Acetaminophen, Chlordiazepoxide, Doxepin, Nordiazepam, NordoxeDin 1 0.97
Acetaminophen, Codeine, Diazepam 1 0.97
Alcohol 50 48.54
Alcohol, Amitriptyline, Nortriptyline 1 0.97
Alcohol, Benzoylecgonine, Cocaine 1 0.97
Alcohol, Cannabinoids 8 ' 7.77?
Alcohol, Cannabinoids, Cc-caine 1 0.97
Alcohol, Cannabinoids, Prcpanolol 1- 0.97
Alcohol, Carbon monoxide 1 0.97
Alcohol, Cocaine 3 2.91
Alcohol, Cocaine, Methadone 1 0.97
Alcohol, Codeine, Morphine, Salicylate, Tylenol, etc 1 0.97
Alcohol, Diazepam, Nordiazepam 1 0.97
Alcohol, Diphenhydramine 1 0.97
Alcohol, Phenobarbitol 1 0.97
Amoxapine 1 0.97
Amphetamine, Methamphetamine 1 0.97
Barbituate 1 0.97
Benzodiazepine 1 0.97
Benzodiazepine, Cannabinoids 1 0.97
Benzoylecgonine, Cocaine 2 1.94
Cannabinoids 4 « 3.88
Cannabinoids, Cocaine r > 0.97
Cannabinoids, Cocaine, Ephedrine, Phenylpropanolamine 0.97
Carbon monoxide 5 4.85
Carbon monoxide, Phenylpropanolamine 1 0.97
Cocaine 1 0.97
Codiene, Cpiates 1 0.97
Desipramine 1 0.97
Diazepam 1 0.97
Dilantin, Phenobarbital 1 0.97
Diphenhydramine 1 0.97
Insulin 1 0.97
Phenothiazine, Salicylate, Thorazine 1 0.97
Phenothiazines 1 0.97
Tegretol (carbamazepine) 1 0.97

1 0.97

unspecified

Total 103 100.00



Special Reports 11

PI. |QBEIT c. GILKESON a nationally known neuropsychiatrist and brain researcher, told @ meeting
of Hawaii Citizens Against Crime, in Hilo. HI, that adolescents are receiving 'myths and misconceptions'
rather than truth about crippling effects of marijuana on brain cells Founder of the Psychoneurologic
Research Center, in Los Angeles, told a citizens forum that studies of youngsters from kindergarten through
high school showed that ’previously well adjusted and intellectually endowed children were inexplicably
falling apart academically and emotionally at 9th. 10th and 11th grade levels with the only new factor - that
of occasional' marijuana use.” In an accompanying news conference, reported by Hawaii Tribune-Herald.
Gilkeson said adolescents using marijuana undergo personality changes and show characteristics similar to
the learning disabled.

The results are manifested in avariety of ways. Gilkeson told newsmen. Marijuana use leads to an
inability to visualize the future, resulting in a lack of recognition of good and bad, and a lack of
understanding of self-image. This has resulted in a rise in violent and non-violent juvenile crime, truancy
and school dropouts, tee lage runaways and vagrancy, teenage prostitution/pregnancy, venereal disease,
adolescent depression/suicide, polys*’jstance abuse and adolescent psychiatric referrals. Because of a
decrease in brain wave activities, Gilk™*n said, "Marijuana makes great people average and average people

dumb.” MCADY's 1987 Conference Information
NIDA Study shows: TEEN PROG PSE LIKELY IF OLDER FAMILY MEMBERS USE

If parents and older siblings use any drugs, including cigarettes and alcohol, teens aged 14 to 17 show a
strong tendency to experiment with a variety of these substances, according to a study by NIDA statistician
Joseph Gfroerer of the 1979 and 1892 National Surveys of Drug Abuse, tbe last of these periodic surveys to
sample more than one family member.

Marijuana use by older family members had an especially strong influence on teen use of the drug,
Gfroerer reports in the Americanjournal of DrugandAIcohoIAbuse. \ol. 13 (|&2j. Teenagers in
households where an older family member had used marijuana were twice as likely to use the drug as
teenagers who lived with older people who didn't use the substance. When older brothers or sisters aged 18
to 25 were current marijuana users, for example, more than65 percent of their teenage siblings had also
tried the drug. Among mothers who had ever used marijuana, more than three-quarters of their teenage
chilo.en had also experimfed with the drug.

Gfroerer found that even if a teenager smoked and drank, he or she was more likely to have tried marijuana
if an older family member had.

"\dult marijuana use may have major implications for teenage behavior, given the increasing proportions
of young children whose parents have used the drug," Gfroerer says. In the surveys, parents of children
under 12 were three times as likely to be marijuana users than parents who had teenagers. (Among parents
of teens. 17 percent of fathers and 14 percent of mothers had used marijuana; among parents of younger
children. 54 percent of fathers and 42 percent of mothers had tried the drug.)

As these younger children enter the teen years, they may be likely to try marijuana, given the teenage
tendency to experiment with drugs if parents are users, Gfroerer notes. But, he adds, prevention eiiorts can
counter this influence and diminish drug use.

Family use of drugs besides marijuana also influenced teenage behavior, but youths often experimented
with substances other than those used by older relatives. More than half the teenagers of cigarette-smoking
fathers were current drinkers and nearly 60 percent had tried marijuana, rates that were double those for
teenagers of non-smoking fathers.

Similarly, if mothers smoked or drank, teenage cocaine use was more likely. Teens of mothers who smoked
were four times more likely to have tried cocaine as teenagers of mothers who didn't smoke; teens of drinking
mothers were three times as likely to use the drug.

These finding* reflect a "social learning," in which teens practice "general imitation of behavior that
adults define as appropriate." according to Gfroerer. If adult actions show acceptance of drugs, teens tend to
follow that example, even though they may experiment with different substances.

Gfroerer also finds some evidence for the view that difficult family circumstances may induce teens to try
drugs. Teenagers with divorced or separated mothers were more likely than others to use drugs. Again,
however, these youths vere more likely to try drugs if older family members had. — NIDA NOTES, Fall Issue

ADAMHA NEWS. October. 1987. Volume X1



DD URGES
NITION OF
MARIJUANA DANGERS

Calling attention to "the increas-
ing potency of available supplies,”
the American Medical Society on
Alcoholism and Other Drug De-
pendencies (AMSAODD) is recom-
mending renewed efforts to educate
the public and health care profes-
sionals on marijuana’s mood-alter-
ing capabilities and its “adverse ef-
fects on various organ systems; on
perception, behavior and function-
ing; and on fetal development.”

In a statement adopted by its
Board of Directors, AMSAODD (a
nationwide organization of more
than 2,500 physicians involved in
the prevention and treatment of
drug dependencies) urged the fol-
lowing steps be taken in education,
treatment, and possible medical
use.

EDUCATION

» for students, from early elemen-
tary school through college—
provision of scientifically accu-
rate information on the dangers
and harmful effects of mari-
juana, and on the disease of
marijuana dependence.

o for health and human service
professionals—required instruc-
tion as part of their training cur-
riculum.

- for alcoholics and those depen-
dent on other drugs—warnings
on the need for abstinence trom
marijuana, and on marijuana's
role in precipitating relapse.

DRUG
TREATMENT

» should be offered to per-
sons dependent on mari-
juana who are convicted
of a drug-related offense,
including driving under
the influence of alcohol
and/or other drugs.

MEDICAL USE

e any approved medical
use of marijuana or
delta-9-tetrahydrocannabinol
(its chief active ingredient), for
treating glaucoma or emesis
(vomiting) associated with che-
motherapy should be under di-
rect supervision of a physician
licensed to prescribe this drug.

—AMSAODD .Vein Release, June 12. 1957.

MARIJUANA
DISRUPTS ESSENTIAL
HORMONE IN WOMEN

Endocrine studies in experimen-
tal animals have consistently shown
that the female reproductive system
is very sensitive to the effects of
marijuana. Now, the first con-
trolled study in women on ‘'he
acute effects of marijuana on the
hormones essential for normal re-
productive functioning has shown
that smoking a single marijuana
cigarette after ovulation decreases
the plasma level of luteini:fng hor-
mone (LH).

The hormone is essential for
maintaining a functional corpus lu-
teum following fertilization; with-
out adequate levels of LH, implan-
tation of conceptus in the uterus
can not take place.

NIDA Grantees, Drs. Jack Men-
dehon and Nancy Mello, and cow-
orkers at the Harvard Medical
School—McLean Hospital Alcohol
and Drug Abuse Research Center,
determined the effect of smoking
marijuana on the plasma levels of
LH, estradiol, and progesterone
during both the follicular (pre-ovu-
latory) and luteal (post-ovulatorv)
phases of the menstrual cycle in 16
women (average age 25 years). The

INFORMATION

hormones were measured during a
5-hour period following smoking.

All the subjects had normal phys-
ical examinations, normal physical
and mental health histories, and
normal menstrual cycles. None had
used prescription drugs, including
birth control pills, during the year
before the study, and none had a
history of alcohol and other drug
abuse.

Using a double-blind experimen-
tal design, each woman served as
her own control, smoking either
one marijuana cigarette or a mari-
juana placebo.

The single dose of marijuana dur-
ing the luteal phase of the men-
strual cycle suppressed LH levels by
30°0, suggesting the possibility that
chronic use of the drug may ad-
versely affect reproductive func-
tioning in women. Smoking mari-
juana during the follicular phase
produced no significant effect on
LH. During the short 3-hour exper-
imental period, no effects on estra-
diol or progesterone were noted in
either phase of the mensrrual cvcle.

The finding of the Harvard re-
searchers was recently published in
the Journal of Pharmacology and. ex-
perimental Therapeutics, “mari-
juana Smoking Suppresses Luteiniz-
ing Hormone in Women."

-ADAMHA Xeui. Vol. XIll. So. 3. March
1957,

MARIJUANA SUPPRESSES
IMMUNE SYSTEM

A University of South Florida
College of Medicine study verifies
earlier research which links mari-
juana ro suppression of the immune
svstem.

Researchers took blood samples
from healthy donors who had no
history of marijuana use and added
tetrahydrocannabinol iTHC), the
psvchoactive ingredient in mari-
juana.

Examination of the specimens
show THC suppresses the natural
killer cells which are the first line of

(continued on page T



December 3, 1986

MEMORANDUM

ATTN:

FROM  Penelope Weyhrauch
Legislative Analyst

RE: Recriminalization of Marijuana
Research Request 87.047

You requested a discussion of federal and State law criminalizing
marijuana, and were interested in which states had amended their constitu-
tions to conform with federal drug law. You also asked for information on
recriminalizing marijuana in Alaska by constitutional amendment and/or
legislation.

Federal Law

The Comprehensive Drug Abuse Prevention and Treatment (CDAPT) Act of 1970
(also known as the Controlled Substances Act) criminalizes the possession
and distribution of marijuana. Under the act, possession of any amount of
marijuana is a criminal offense. Both a fine and incarceration can be
imposed on a person possessing marijuana, subject to a court's discretion.
Any offense other than simple possession (first offense) is a felony.
Attachment A contains a copy of applicable sections of the CDAPT Act.

The Anti Drug Abuse Act of 1986 set mandatory sentences for simple
possession of marijuana and for possession with intent to distribute.
Penalties are specified in Table 1. The act also specified penalties for
distributing drugs to juveniles and pregnant women, distributing drugs near
schools and appropriated funds for states to improve narcotics control.

Federal drug laws may be enforced in ’‘any state by federal agents. State
law enforcement officers may also enforce federal drug laws. According to
Gretchen Derr, Special Assistant to the Alaska Commissioner of Public
Safety, Alaska State Police usually will not pursue a federal offense until
the U.S. Attorney's office authorizes such action.



TABLE 1
FEDERAL PENALTIES FOR THE POSSESSION OF MARIJUANA

First OFfense Second Offense
Fine Incarceration Fine Incarceration
(000). (Years) (000) (Years)
Simple Possession $5 1 or probation $1 to $5* 1*

Possession with Intent to Distribute

Quantity (kilograms):

0 to 50
individual 250 5 500 10
corporation 1,000 2,000

50 to 99
individual 1,000 20 2,000 30
corporation 5,000 10,000

100 to 999
individual 2,000 5 to 40* 4,000 10 to
corporation 5,000 10,000

1000 and up
individual 5,000 10 to 1life* 8,000 20 to
corporation 10,000 20,000

Cultivation:

< 100 plants &

0-50 kg 250 5 500 10
> 100 plants &

0-99 kilograms 1,000 20 2,000 30
NOTES:

*--Mandatory Sentencing.

Simple possession by quantity is not defined in federal law. A first
offender of simple possession will often be put on probation, with the
record expunged after the completion of probation. If the offense s

repeated, courts then apply either the first or second offense penalties.

Possession with intent to distribute can be inferred by the quantity of
marijuana in possession, even if a sale has not occurred. Distribution of
a small amount of marijuana for no renumeration is often treated as simple
possession.

Cultivation of more than 100 plants with a weight greater than 09
kilograms, ~carries the same penalties, according to the quantity, as
possession with intent to distribute.

"Corporation™ includes any organization, asssociation, or group of drug
traffickers.

Prepared by the House Research Agency, December 1986.
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Page 3

According to Jim Walsh, Assistant Attorney with the U.S. Department of
Justice Controlled Substance Unit, the federal government has no interest
in prosecuting for possession of small amounts of marijuana. Federal
enforcement agencies are interested in the smuggling and trafficking of
large amounts and rarely pursue or prosecute small-scale possessors.

State Law

Although most states have traditionally followed the federal lead regarding
drug legislation, a state is not in violation of federal law because its
prohibitions on the possession and distribution of marijuana differ from

eral law. Adoption of federal provisions in this area is not mandatory,
ai.d states may develop their own policies regarding marijuana within their
state boundaries. No state has amended its constitution in order to con-
form with federal drug legislation. The Uniform Controlled Substance Act
of 1970--model legislation drafted by the National Conference of Commis-
sioners on Uniform State laws--was designed to make state laws more
compatible with federal law. Between 35 and 40 states have adopted the
Uniform Act.

State marijuana laws are listed on Table 2. As shown on this table, eleven
states--Alaska, California, Colorado, Maine, Minnesota, Mississippi,
Nebraska, New York, North Carolina, Ohio, and Oregon--have decriminalized

marijuana. Decriminalization means that the possession of marijuana is
considered a civil offense or a criminal infraction and is not punishable
by incarceration. In states which have decriminalized marijuana, a cita-
tion and a small fine are the usual penalties for violations. None of the

states that have decriminalized marijuana have recriminalized it.

Twenty-eight states allow for a conditional discharge for first-time,
simple possession violators; defendants are released, generally without an
adjudication of guilt, on condition that they satisfy certain requirements,
such as participation in a drug education program. In Massachusetts, a
first offense possessor of any amount of marijuana is subject only to
probation.

State laws relating to subsequent violation of simple possession provisions
and for cultivation and selling marijuana vary greatly. In a majority of
states, cultivation is punished as heavily as the sale of marijuana.
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Alaska Law

In Ravin v. State, the Supreme Court of Alaska held that the possession of
marijuana for personal wuse in the home by adults is protected by the right

to privacy «clause in the Alaska Constitution. Decriminalization of
marijuana, however, applies only to the possession of marijuana in the
home, as the Ravin case states. Possession outside the home in any amount

is a criminal violation.

Linder Alaska law, oenalties for the possession of marijuana increase as the
quantity involved increases. It is a criminal violation to possess up to
one ounce of marijuana in a public area (AS 11.71.070). It is a class B
misdemeanor to possess one ounce or more in a public area or to possess
more than four ounces of marijuana anywhere (AS 11.71.060). According to
Gayle Horetski, Assistant Attorney General with the Criminal Division of
the Alaska Attorney General's office, AS 11.71.060 could apply to the
possession of more than four ounces in a private home. Alaska statutes
prohibiting the possession and distribution of marijuana are Attachment B
of this memorandum.

Recriminalizing Marijuana

Recriminalization of marijuana in Alaska could occur by amending the Alaska
Constitution or by repealing existing legislation and enacting new legis-
lation. If the Alaska Constitution were amended to exempt the possession
of marijuana from the right to privacy clause, State statutes would still
have to be amended in order to criminalize possession of small amounts of
marijuana. If State statutes were amended to criminalize marijuana and the
constitution were not amended, the amendedstatutes would probably be
challenged under the Ravin decision.

Amending the Alaska Constitution requires a two-thirdsvote ofthe
legislature and a majority vote by the people [Article 13, Section 1 of the
constitution (Attachment C)]. Ms. Horetski suggests thatlangaugeto
exempt the possession of marijuana from the constitutional right tc privacy
might be: "Rights embodied in this section do not extend to the possession
of controlled substances (or marijuana).” In 1985, a Senate resolution was

proposed to exempt the possession of controlled substances from the
constitutional right to privacy (Attachment D).

The Ravin decision is unique anong states. Of the nine states which
have right to privacy clauses in their constitutions, California and
Hawaii have also addressed the clause in regard to possession of mari-
juana. In both states, the courts found the claim to be untenable.
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Amending State statutes would involve redesigning the structure of the
current drug statutes. This would include the repeal of AS 11.71.070,
amending statutes which specify penalties for possession of marijuana, and
cross referencing statutes to amend all statutes that relate to marijuana.
According to Ms. Horetski, if the constitution were not amended to exclude
marijuana from the right to privacy clause, statutes criminalizing mari-
juana could be struck down at the trial court level and the case would
probably be appealed to the Supreme Court. According to a fiscal note
prepared by the Attorney General's office, convincing the trial court to
reverse the Ravin ruling would require that the prosecutor present scien-
tific evidence that the effects of marijuana wuse are so injurious to a
person's mental and physical health as to justify the legislative decision
to prohibit the use of marijuana by anyone at any time.

On appeal, the Supreme Court would decide whether the State has proved that
there is a "compelling State interest” in prohibiting the use of marijuana
which outweighs an individual's right to privacy under tha State Constitu-
tion. The fiscal note also stated that to prove a compelling State
interest, the State must show that the legislature's consideration of the
recriminalization of marijuana included extensive public hearings, debate
on the merits of recriminalization and discussions of the most recent
studies regarding the physical, emotional, and social effects of marijuana
usage.

I hope this information is helpful to you. Please contact us if you have
any questions or if we can be of further assistance.

PW

Attachments
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eclosure pursuant lo subsection (.1) ul section 552
-ihlc [5 USCS 8§ 552(h)]. I') ummhi of subsection
3552(!»)(4)] sh.ili be considered confidential and
xcpl ilut such information 111:1) t« disclosed to
le United States concerned with carrying out this
elevanl in any proceeding lor the enforcement of

oses of tins section, section 401(d). and section
Itd). 842(a)(‘M

lias the meaning given micl, term 1 section
*>M(a)(i)]
Inline” means I-(I-phenvicsih-.vw li piperidine,
late precursor, homolog, analog. 01 denvative (or
ihenylcvclohe.xyl) piperidine th.it is included in
Y'ij, o0l tiiis title.
it'V ir'ieltitles its salts and acyl .I’-iiv.ilivcs
91-51 4, Title Il. Part C. §5Id. s ,dded Nov. 10.
I, ? 202(a). 92 Slat. 5774 1

#1&.1 \RY LAWS AND 11Kl UIIM S

in this section, is Title Il <L Avt <bl 27. il»,
1 1242. which appears general!;, is 21 USCS
il isMlicalion of such Title. lonsult | SCS Tables

i 1tvis section, is Title |1l M A1 <k: _7, |w70,
12»5. whk.li appears gener.dl;. .0 21 |_SCS

elassilicationjof such lille. consiui USCS |ables

|

'lit It". referred to in this NCetinn. ale eniitaiiieiJ
i

eii:

gf this section, see Aet Nov Ilu. 1. P. 1. 95

0.1.92 Siai 3776, which appears as an Other

sCi thi >t

Nia. 111 1978; tune to siitnihl piperidine report;
Ait N.iv 10. 1978. P 1. 9f.t,33. ‘lille 1I.
. provided:

iilcd under paragraph (2). Illie amendments made
ng this section and amending 21 USCS (ft) 841-
eel on the date of the enactment of tins Act
978] | o

pined to submit a repoit undei section 310(a2(1)
Substances Act subset (a)(1) of this section
tilitm. sale. o1 lin]xi|tilion of plpeildme during

J \

Drug Abuse Prevention 21 USCS § 841
(he 90 days alter the dale of the enactment of this Act (enacted
Nov. 10, 1978] may submit such report any lime up to 97 days after
such date of enactment
“(3) Until otherwise provided by the Attorney General by regula-
tion, the information required lo be reported by a person under \
section 310(a)(1) of the Controlled Substances Act (as added by \
section 202(a)(2) of this title) subsee. (a)(1) of this section with \
respect lo the person's distribution, sale, or importation of piperidine
shall—

“(A) be the information described in subparagraphs (A) and (B)

of such section, and

"(B) except as provided in paragraph (2) of this subsection, be

reported not later than seven days after the date of such distribu-

tion, sale, or importation.".
Regulations for piperidine reporting. Act Nov 111, 1978, P. I. 95-633,
Title 1l. §203(b), 92 Slat. 3777, required the Attorney General to
publish proposed interim regulations for piperidine reporlmg under
subsee. (a) of this section not later than 30 days after enactment on
Nov. 10, 1978, and final interim regulations not later than 75 days after
enactment on Nov. 10, 1978, such final interim regulations 10 be
effective on and after the 91st day after such enactment.

Report to President and Congress on effectiveness of 21 USCS 8Ut
et seq. Aet Nov. 10, 1978, P. 1. 95-633, Title Il. 8 203(e). 92 Slat
3777, required the Attorney General lo analyze and evaluate the
impact and effectiveness of the amendments made by 21 USCS §§ SOI
ct seq. and report to the President and Congress not later than Mar. .
1980.

Repeal of this section. Aet Sept. 26, 1980, P. L. 96-359, § 8(b), 94 Stat
1194, deleted §203(d) iff Act Nov. 10, 1978, P . 95-633. 92 Stat
3777, which would have repealed this section, effective Jan. 1, 1981.

OITKNSES AND PENALTIES

£841C" Proliibite<l nets

(@) Unlawful acts. Except as authorized by this title, it shall be unlawful
for any person knowingly or intentionally—
(1) lo manufacture, distribute, or dispense, or possess willi intent to
manufacture, distribute, or dispense, a controlled substance; or
(2) to crcale.~c]islribute. or dispense, or possess with intent to distribute
or dispense, a counterfeit substance.

Ib) Penalties. Except as otherwise provided 1 section 405 [21 USC.S
845], any person who violates subsection fa) of this section shall be
sentenced as follows:

(I)(A),In the case of a controlled substance in schedule 1 or Il which is

men! of not more than 15.ve;trbi_a-liin: of 11Q1.J1101(LdiliUl.$.25/XX), or

161
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(Unchanged] , o .
ange, of address. Every registrant uniter this title shall be required to report any chan%e
y

profeSsional, or business address tr such manner as the Altomc, Gener.il ‘shall

(AS amended Oct. 12 1984, P. L. 98-473, Title I, Ch V. Pan B. §8 514, 515.  Stit. 2074)
HISTORY; ANCILLARY LAWS AND DIRECTIVES
Refeiencces In text:
“Schedules I1. I, IV. nr V", referred to in this section are contained in 21 USCS : 512(c)
Amendments: . . .
1984, Act Oct. 12. 1984, in_subsec. ﬁCXO. substituted subpara (A) fnr one which read.
"wiih respect to any narcotic controlled substance in schedule [I. "Il IV. nr V. ro the

5
8

prescribing or administering of such substance by a practitioner in the lawful course it his
professional practice unless such substance was prescribed or administered in the e.e;se ¢!
maintenance treatment or detoxification treatment of an individual, or", and stb'tituud
subpara (B) for orc which read: "with respect lo nonnarcmie controlled Slbalances in
schedule 11 1I, IV, or V. io any practitioner who dispenses such substance'  his
patients, unless the practitioner is regularIK engagfed Jin" charging Ins paiicnis, either
separately or ingether wuh charges for other professional sefvices, for' subijr.ccs so
dispensed;", atd added subsee. (g).

841 fprnhihiH'd nets A

Unchanged

enalties. éxc_ept as otherwise provided in section 405 or 405A (21 USCS 5{45 or 545a].

any person who violates subsection (ae of this section shall be sentenced as follows;

(I)(A) In the case of a violation of subsection (a) of this section involving—

(i). 100 grains or more of a controlled” Substance in schedule |"or Il which is a
mixture Or substance containing a detectable amount of a narcotic drug other than a
narcotic drug consisting of—

q coca leaves; o , ,

I1) a compound, manufacture, salt, derivative, or preparation of coca ieaves; or
(1), a substance chemically identical thereto; _ .
(i) a k||0(%_ram or more of any other controlled substance in schedule | or Il which
IS'a narcotic drug; N

ui) 500 grams or more Pf phencyclidine (PCP); or

Iv) 5 grams or more of lysergic acid diethylamide (LSD);
such person shall be sentenced to a term of imprisonment of not more than 20 years, a
tine of not more than $250.000. oh,both. If any person com \ts such a violation after
one or more prior convictions of him for an dllense, Pumsha e under this paragraph,
or for a felony under any other provision of this title or title I1| or other iaw of a
State, the United Stales, or a foreign country relatg,n% 10 narcotic drugs, marihuana, or
Jepiessant or stimulant” substances, have become final, such person Shail be sentenced
fo a term of imprisonment of not more than 40 yeais. & fine of r. mmore than
5 5 "AX). or both. _ o
(I|L In (he case of a controlled substance in schedule | or II. except > provided in
Sl# Iﬁ)aral%ra}phs SA) and SCQ such person shall be sentenced fo a term of imprisonment
of not. more than" 15 ¥,e rs, a tine of not more than 5125,000. or both It any person
commits such a violation after one or more prior convictions of h:m for an cilen.se
8un|,shable under thﬁ Vvara‘graph, or for a felony under any ?the,r rovision of this title

rtitle 11| or other [aw of"a Jtate, the United” States, or a foreig countrg relating 10
narcotic drugs, marihuana, or depressant or stimulant substances, have become anal,
such person shall be sentenced to a term of imprisonment of not more than 50 years, a
tine of not more than 5250,000. or both. Any sentence Imposing a term of Inprison-
ment under this R]ara?rg[ph shall, in the absence of such a prior” conviction, |mﬁose a
spcvial parole term of a least 3 years In aqdition to micl, term ol imprisonment ad

vi;.iil, *f there wav such a prior conviction, impose a -peilai paroie cd e

yt.ns m aJditu ' to such term of imprisonment, . _

Mz In the case 0l levs jnijii 5L kilograms ,.f m.iimu.ir..*. io . dug,-.mi. .: _ e

Kill',meu @ hashtvti oil or it iSc case ol any coal:. ey, U .L.ulic 0 ill. ".ch

.C.n1Sill, except js provided m Paragraphs 4o Nl 5) 0 o s sechic! e
* g moie ::.in

sentenced | ?,t?rm P Imprisonment ot not mohe than v > a
..o It 1t any” prison commits such a VioLlt, m .Qte: re T +.are_ prior
1'vidioil" of i lor. an ollense ,ﬁumshat()}e under this , tr.iclipl. ¢ r felo,Pg
vnder any o.her provision of tins title or tide I1I or oite: . w ol Slnc :ie t alled
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Slates, or a foreign count% relatln? to narcotic drugs
stimulant substances, have hecome ,
imprisonment of not more than 10 years, a fine of not more than S100.000, or. both.
A.n sentence |mpos_|n? a term of Imprisonment _under this R]arafgraph shall, in the
absence of such a priof conviction, impose a special parole term of at’ least 2 years in
addition to such ferm of imprisonment and shall, If there was such a prior conviction
ﬁgﬁss%n% e?ﬁemal parole term of at least 4 years In addition 1o such term of
(2) In the case of a controlled substance in schedule 1V, such person shall be sentenced to
a term of imprisonment of not more than 3 years, a fine of not more than S25.000, or
both. If any person commits such. a violation after one or more prior convictions of him
for an offerise punishable under this paragraph, or for a ,felong under any other provision
of this title or title |1l or other law of @ State, the United States, or & foreign' country
relating to narcotic drugs, marihuana, or depressant or stimulant substances, have become
final, such person shall be Sentenced fo a term of Imprisonment of not more than 6 years
a fine of not more than S50.000, or both. Any sentence imposing a term of imprisonment
under this paragraloh shall, In the absence of such a prior convicion, impose a special
Parole term of at least one year in addition to such term of imprisonment and shall, If
raeé,e, was such a prior. conviction, impose a special parole term of a least 2 years in
adaition to such term of |mf)r|sonment. _

(3) In the “asc of a controlled substance in schedule V, auch Person shall be sentenced to
a term of imprisonment of not more than one Year, a fine of not more than S10,000, or
both. If any person commits such a violation after gne or more convictions of him for an
offense punLnable under this para&raph, or for a crime under any other provision of this
title or title 11 or qther law of a State, the United States, or aforﬁgn cbountr relating to
narcotic drygs, marihuana, or depressant or stimulant substances, have beconie final, Such
Rerson shall"be sentenced to %term of imprisonment of not more than 2 years, a fine of
ot more than S20.000, or both. . . _

%,4) Notwﬂhst_andm? paragraph. (1)(C) of this subsection, any person Wl ' violates subsec-
jon (a) of this section by distributing a small amount of marihuana fo_ to remuneration
shall ‘be treated as provided In subsections (a) and (b) of section 404 (21 USCS 4 844(a),

5) Notwithstanding paragraph (1), any person who violates subsection <ai by cultivating a
controlled substance on Federal property shall be fined not more than—

A;j S500.0CO if such person is an individual; and

marihuana, or depressant or

=
[

B) S1,000.000 if such person is not an individual.
0) .efoealedﬁ . _ . . _
| Specia LJJaroe ferm. A special parole term imposed under this section or sectl?n 45 A
SCS 8§ Hb, 45 ma;P te revoked It its terms and conditions jrc violated,

be diminished by
arole. A IPersgn whose sPemal g role term has beef
required lo serve all _ordp of the remainder 0f the new term of

or in_ this section or section 405(.) 405A ‘21

tL)J %\SN $3845. 845a] shall 'be In jddition to. and not in lieu of. any other parole provided for
(?)[Uhchange(g .

As amended Oct. 12 1484 I' L 98-473. Title Il. Cn V. Subeh. I'art A. Suhpart. 502,
03(b)( 11(2L"S Stat 206H. 2(>t<n

20
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Drug Aiujsi Pkiivi ntion

I'SCS 8r(43 lor |M*ssessiim of devices cnpnhic ol
making ordinary drugs jpivcjr lo be controlled
Mjhsijnces Unncd Stales v Gesu.ildi (1481, CA2
NV) 660 F2d 54

12. Appellate review
~ Several asseried bul unsubstantiated errors in
introducing uimmunicalions obtained pursuant

in federal wire interception siiiuie do nol re-

guire reversal of convictions under 21 USCS
8841, 843(h). 452 Unncd Slates v Falcone
11474, CA3 NJ) 505 F2d 478. cert den 420 US
455, 43 1 faj 2d 432, 95 S O 1338. 45 S Cl
1339 and (disagreed with Uniled Stales v Gi-

11 USCS § 844

United Slates v Angclini (CA7 111} 5h5 F2U 409.
ceri den 435 US 923. 55 L lid 2J 517. 98 S Cl
1487) and (disagreed with United Stales v Diana
LCA4 SC) 605 F2d 1307, cerl den 444 US 1102
2 L FaJ2d 787. 100 S CI 1067))

I'ctmissiblc ineonsisirni  verdict rule canunl
opcraie lo sustain convicnon on charge of using
telephone 1o rucililale conspirac) in possess co-
caine wnh micnl lo distribute where delcudanl is
acquitted of underlying conspiracy and where
indictment charges specific conspiracy in one
counl and in separate count charges facilitation
United Stales v Hrooks (198.3. CAIl Ga) 703
F2d 1273. reh den (CAIl Ga) 712 F2d 1419

ganic (CA2 SJV) 5IK 1-2d 502 (disagreed with

8§844. Simple possession-

(@ Unlawful acts; penalties. It shall he unlawful Tor any person knowingly
or intentionally to possess a controlled substance unless such substance was
obiained directly, or pursuant to a valid prescription or order, from a
practitioner, while acting in the course of his professional practice, or
except as otherwise authorized by this title or title Ill. Any person who
violates this subsection shall be sentenced to a term of imprisonment of not
more than one year, a fine of not more than S5.000. or both, except that if
he commits such ofTense after a prior conviction or convictions under this
subsection have become final, he shall be sentenced to a term of imprison-
ment of not more than 2 years, a fine of not more than S10.000. or both.

(b) Conditional discharge and expunging of records for first offense. (1) If
any person who has not previously been convicted of violating subset-
lion (@) of (his section, any other provision of this title or title IlI, or
any oilier law of the United States relating to narcotic drugs, mari-
huana, or depressant or stimulant substances, is found gquilty of a
violation of subsection (a) of this section alter trial or upon a plea of
guilty, the court ma\, without entering a judgment of guilty and with
the consent of such person, defer further proceedings and place him on
probation upon such reasonable conditions as it may require and for
such period, not to exceed one year, as the court may prescribe. Upon
violation of a condition of the probation, the court may enter an
adjudication of guili ami proceed as otherwise provided. The court may.
in its discretion, dismiss the proceedings against such person and
discharge him from probation before the expiration of the maximum
period piescribed lot such person's probation. If during the period of his
probation such person does uoi violate any of the conditions of the
pioi‘alu'i:. (hen upon expiration of such period (he eourl shall discharge
sticli prison and dismiss the ptocerdmgs against him Discharge and
disir.iss.ii miller iliis subsection shall be without court adtudic.ition of
puill. bm a noiipublie iccoul tlieieof shall be retained by the Depart-
ment oi Insure solely foi the pmposc of use by the courts in deterimn-

:n5



21 USCS § 844 Food and Drugs

mg whether or not, in subsequent proceedings, sueli person qualities
under this subsection. Such discharge or dismissal shall not be deemed a
conviction for purposes of disqualifications or disabilities imposed by law
upon conviction of a crime (including the penalties prescribed under this
part [21 USCS 88§ 841 ct seq.] for second or subsequent convictions) or
for any other purpose. Discharge and dismissal under this section may
occur only once with respect to any person.

(2) Upon the dismissal of such person and discharge of the proceedings
against him under paragraph (1) of this subsection, such person, if he
was not over twenty-one years of age at the time of the offense, may
apply to the court for an order to expunge from all official records
(other than the nonpublic records to be retained by the Department of
Justice under paragraph (1)) all recordation relating to his arrest,
indictment or information, trial, finding of guilty, and dismissal and
discharge pursuant to this section. If the court determines, after hearing,
that such person was dismissed and the proceedings against him dis-
charged and that he was not over twenty-one years of age at the time of
the offense, it shall enter such order. The effect of such order shall be to
restore such person, in the contemplation of the law, to the status he
occupied before such arrest or indictment or information. No person as
to whom such order has been entered shall be held thereafter under any
provision of any law to be guilty of perjury or otherwise giving a false
statement by reason of his failures to recite or acknowledge such arrest,
or indictment or information, or 'rial in response to any inquiry made of
him for any purpose.

(Oct. 2T 1Q-O. P. L. 01-513. Title Il. Pan D. : - “i. Stat 1204 >

HISTORY: \SC1LLaRY DIRECTIVES

References in text:

"Tins mle". referred to in thissection, is Title li of Act Oci. 2'. I't'O.
I\ L. 01-513, S4 Stal. 1242, which appears generally as 21 t:SCS
88 SOI el seq. For full classification of such Title, consult USCS fables
volumes.

“Tide 1117, referred to in this section, is Tide Il of Aet Oct. 27. U4
P. L. 41-513, 84 Stat. 1285, which appears generally as 21 USCS
88851 el seq. For full classiricaiion of such Title, consult USCS luhles
volumes.

Effective date of section:

Act Oct. 27. 1470. P. L. 41-513. Title 1l. Part G, §704(a). sa Si.u
12S4. which appears as 21 USCS §KOI uuie. piovnjed Ili.u ih*- *
is eiliviiu* on the lirsi das ol the seventh ialand.it month ih,i ]
.me the day immediately preceding eii.iciiuenl on I1Vi ' i'l'o

tROSS UITT'Itf\< 'S
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RESEARCH GUIDE

Am Jur:

25 Am Jur 2d, Drugs, Narcotics, and Poisons 8§ 37, 39, 45.

Forms:

15 Federal Procedural Forms L Ed, Statutes of Limitation, and Other

Time Limits § 61:32.

Annotations:

Cons'itutionality of stale legislation

imposing criminal pcnalt'cs for

personal possession or use of marijuana. 96 ALR.Jd 225.

Texts:

Hailey and Rothblatt, Handling Narcotic and Drug Cases

Law Review Articles:

McLaughlin, Cocaine: The History and Regulation of a Dangerous

Drug. 58 Cornell L Rev 537.

INTERPRETIVE NOTES AND DECISIONS

| Generally

2 Applicability

3 Possession, generally

« —Quantity of drug possessed
3 Probable cause for search and arrest
6 Separate offenses

7 Indictment

K Witnesses

q lividencc

10 -Sufficiency
N Defenses
13 Jury instruclions

1" Sentence

. Generally

Dicrc is no difference in requisite menial
.opacity (*'knowingly or inlcniionally'") for mere
possession (21 USCS § 844(a)) or for possession
wiih uncut lo distribulc (21 USCS §841(a)).
I'mird Stales v Trujillo (1*474, CAIO NM) 417
12d 408

Kov word in 21 USCS §844(a) is "unless™,
(eesession Younlawful unless accused obtained
J*SHS.im 1 .onlinlled substance puisu.nil in
ulnl piiMupturn, hi L'rilei in eslahlish debiise
s eill it ..a-ss" clause, it is not eitillliill Psi
Jei.ini on " e gli,w ifiii original issuance of.line
w is prvsii mm lo s I | ptrs,'ii|Htiui lie itest i+
vtow Ib.( Irs p...session wes puisu.iiil b*
viiplioii I nileil stall's , [-illi,*s il'i'"M |iei \*-
DC.T ‘DIM bl

1S >, alwai. msiilai as il plolnhils *s
session it nialliniibi. ili*es not violate untiviil.i
il'v i tisiiiiltiiii.il_iii*hl 4l pnv.nv. Prllei *
Sliig il'D* \I -sk i] SMi [*' 1 111.11

2. Applicability

Person who was in Status 01 addiel, i e.
unable to resist compulsive urge to take narcotic
drugs, would lack requisite mens rea lo be
responsible criminally lor simple non-trafficking
ossession of narcotic dru? for his own use
ntied Slates v Lindse> (Tq7|. nc Disi Col(}
324 F Supp 35 add in pari wnhoui op an
vacated in pari wuhoul op on other grounds 15¢
App DC 57. 4X6 F2J 131’

J. Possession, generally o
Possession of confederate wijs possession O
defendant Willsinan v (Tilled Stales il1q23, CAS
Mo) 286 F 852 . . .
Defendant using bsils for culling morﬁhme
was in possession ol such morphine as adhered
i0 lools” United Slates i Adelman (I°3'). CA2
NY) 107 Fad 447, o
Possession for use di>es not dilfer. in legal
elfeei. from possession for anv oilier illegmmaie
urpiose. such as for sale or distribution "I'dla '
nited Stales 1]447. C\» Cat)  PM oM
Delendanl did not ‘lave p.'s-essim < n.it-
voin liin's wiilun ill.Imine ot predcvissoi to 2!
1 SC's ( S44 when lie Md neither personal phssi-
ii vtisiodv nor Smil.'l uier drugs, .liihoiieh N
lal niM:.d ill i uiillim s,Icine ol piul will)
poison tiol n "iil. aZLi 'i,i b.oe such
(ei"ii.o ..islolv .i contioi of tiinClie drugs
it. ‘ i Tuiud Stales 11", 1"A" s'all M’
| emfe;
| AL L 10" 0} Ami Mert lidl
I‘nunF.H NtsM s itit) Irdilrtl hi n.iKt'lics bill
v [n'kftl UMtkme «flHI-'Usinp uilll Th.it prill
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21 USCS 8844, n3

sip.il Ihill enabled assurance iif delivery, etuild
tun_he held In have dominion anil confrol over
miii: delivered and could mil lie vud In have
posscssiun (if il United Slates v June-. (1
I'A2 NY) )X F2d 2b

CtiiiMmeli'e possession nii*hi he established
hy slumme dtuiiiiianee and etiniml over the
narcnliev. although jelual control remained in
someone elve. linnet) Slides v Rosarm (IfH .
CA2 NY) »27 | "I 'hi

Possession ailct)nale intnnviel under 21 USCS
; 144(a) may he construct ve raiher than aclujl.
if jury reasonahly believes driver knew marijuana
was concealed in truck or if driver of ear Ihal
served to direct truck knew truck contained
uianju.ina. Ihere is construttoe possession ol
drug, hul mere presence near truck or in yard id
home lo winch truck was dnscn dues mil give,
use In consiruclivc profession Unncd Stales s
Maspcro (1474, CA5 Tex) 40h F2d 1454

Joini purchasers and possessors of controlled
substance who intend to share it between them-
selves as users can not be found guilty of felony
possession with inlent lo distribute within mean-
ing of 21 USCS §X4l(aXl), as distinguished
from misdemeanor simple possession in violation
of 21 USCS §844. United Stales v Swiderski
(1977, CA2 NY) 548 F2d 445.

4, —Quantity of drug possessed

"Usable q_uantlltP/" doctrine is neither applica-
ble nor appioprialc for use in connection wiili
grosecutlons.under 21 USCS §.144(a) Umled
tales VJcttcis (1°75. CAT Iml) 524 |-2d 25)

Defendant can projverly Ik eonvieled under 21
| SCS ~-14 Tor possession of 25 grams of
:uariiiniiu despne Ins contention tlicit statute
should not Ik interpreted to permit convictions
bawd uj«ui so small atnount of drug Ihal il
could not Ik wused fur ils common ~purpose,
under Ici'ral law, eonvielion will be upheld
where any mcusurcuhle amount of any eoiurollcs|
substance is found, and § 844 makes no distinc-
tion between relative hannfulness of drug in-
volved. Inn prohibits possession of any controlled
substance with no usability lest recognlzed
Dinted Slai « V Harold (10 <\< | [.j S8X | 2d

e

s. I'mhaldi * mse *ir search and iirresl

In pt% t viol.dim' All.,ills laws
I'flint* In ' ‘e .1 Dial * doll si'll I'lllidils
aaltis. "il  *e rwon niVi'iv' observation
iddiilv. .nl'ii ani'v slildislis pi. bii-ie cause I'i
li'lendnil « 1".si 1 lined si.iles i Wilkes il'i'l
(A2N\L:"tI MU

Nuspi. [i»i's , ii. ii'ilslaiii'i's mvolv mi', ii'isei valioe
“ in.o io-ii ol Miricptilions iiauslet ol

Food and Drugs

package into aerIane apparenllly owned by per-
son suspected of narcotics traffic, failure of de-
fendant pilot 10 answer truthfully agent's ques-
tions ahoui his employ mem. expiration of medi-
cal certificate for aviation, license which diKs not
permit defendant to pilot type of plane lie is
piloting, and fear ol agent that pilot or his
companion may be armed, permit detention of
airplane at gunpoint by narcotics agent prior lo
actual discovery of contraband and later arrest
of defendant: search is reasonable and made wnh
probable cause such that no consniulional guar-
antee of Fourth Amendment is violated United
Stales v Richards L31474, CAV Call 500 F2d
1025. eeri den 420 US >04. 4'. 1L Ed 2d )0). o'
S Ct 111X . o
Evidence of "detail corroboration" in search
warrant_jpplis‘iiou which is limned In allium’s
venlication Ihal house where informant person-
ally observed marijuana belonged to dclendant.
without more, lacks probative value United
%%tes v Schmidt (|0X]. CA8 Minn) b2 t2d

Tip by caller that contained information that
defendant is illegal alien bul carries "green
card", though not entirely correct, is sufficiently
correct lo support search and subsequent arrest
for illegal possession of opium where other infor-
mation” given in lip is corroborated by defen-
dant's acts and surroundlng circumstances
Untied Slates \ Ho Yee Hon (|074. SI)\Y | )-8
F Snpp '82

(i. Separate nHVnscx

Possession ol seven! kirns ol d*iii> at same
tune did not constitute *-palate and distinct
ollense as to each kind lirnden v | mted States
(1020. CAS Minn) 2'0 F 441

Olfense ol selling ww segarate Irom that of
|vosscsMtui and convicln'n of both wis not double
jeopardy. IV Hollis v United States 11'C . CCA7
111{)22 F2d 'MS. cert den 2'h US n)d. *; L EJ
74148 S CI 420.

Purchase, possession and suic ot drugs were
separate olfcnses and stibiect tv' separate penal-
tzlga Walsh v While II'U'o DAS Kin) 2 F2d

lesi_ ol wlielher viii.v ii.iiis.iciiou vio.ates two
sejiraie slat.dots pfov.viouv n whdb.et each
piovisioii it.iuiiv", “oot "t 11: Oiit otbei d.w
not. ae,1 vo iid'viilieni .h.tii.-- e. 0L ivio .omits
ui'lawt.d j-o*s-vioii 1 -io.-i'  -i' 0L n.i'voi-
WV *tatvis Tw » 0TIV, Vo) e, EIWF visHjRIIVI'Y
ii'jvivsi-vt on , 0101, 't. Lon '»'ili , Oiinlv did no:
vnillie 1dill 4ilieul- v pro/l'lli*li nc.tiuy!

double HOg:]I.I\(. '[I( viARTE T nind
Mali's v loOitvoii it'" i ) 2t" 121 1"*1
\’/vfleillneu [s l.. 1011211 " SDi

«a

se|
lie
lo
fe,
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*h It man air<rinative defense to a proNCCulion under ial3| of this
«elint. lh.it .it tin- lime of the possession the school was closed to nn>

1 Ntivit, involving ptrsons under 1Hyears of .ij;e Nothing in
Wi+ sal. sectmii precludes a prosecution under any other provision of
this section or any other section of this chapter

'«i MiMomiucl involving a controlled substance in the third degree
«aclass li felony 2 ch *15SLA 1982)
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Si»c. 11.71DIO. Mi.sciimluct involvink* a controlh ti suhstnncf
in Ihe fmirlli ili-*rct;. i.u Kxcepl .is lullinnzed in AS 1730 or AS
17.35. a person commiLs (he crime uf misconduct involving o controlled
suhstunce in the fourth degree if the person

ill manufactures or delivers any amount of a schedule 1VA or VA
controlled substance or possesses any amount ofa schedule IVA or VA
controlled substance with intent to manufacture or deliver;

I'ii manufactures or delivers, nr possesses with the intent lo manu-
fucture or deliver,~ohe pr.niore prEparanns .compounds. mixtures, or
stubslances of an_aggregate weight of one. ounce or more contammg a
schedule VIA centrolled substance.

131 possesses

7\7 any amount of a schedule 1A or IIA controlled substance;

01 25 or more tablets, ampules, or syrettes containing a schedule
IILA or IVA controlled substance:

(C) oneor more ﬁreparanons compounds, mixtures, or substances of
an aggregate weight of three grams or more contamlng aschedule 1A

or IVA controlled substance,
(D) 50 or more tablets, ampules, or syrettes containing u schedule

VA controlled substance;

(E) one or more preparations, compounds, mixtures, or substances of
an aggregate weight of six grams or more contamlng a schedule VA
controlled substance; or

(F) one or more preparations, compounds, mixtures, or substances of
an aggregate weight of one pound 0r more contammg a schedule VIA
controlled substance;

gll liging 18 years' of age or older, possesses a schedule 111A. IVA.
VA, or VIA controlled substance will.in (he grounds ofor_on a parking
IutTnTmed|uter adjucent to a public or private prescTiiiol. elementary,
junior high, or secondary school.......

(ST KTrovgihgly ViTepsTT? mTTnlaTns any store, ahop. warehouse, dwell-
ing, building, vehicle, Ini.it. aircraft, or other structure or place which
is used for keepmg or dlstnbutmg controlled substances in violation of
n felony oirense under this chapter or AS 17.30,

(t)) makes, delivers, or possesses a punch, die. plate, stone, or other
thln%WhICh prints, |mpr|nts or reproduces a trademark, trade name,
orother |dent|fy|ng mark, imprint, or device ofanotherorany likeness
ofany of these upon a drug drug container, or labeling so as to render
the drug a counterfeit substance.
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Sec. 11.7..050. Misconduct involving a controlled substance
in the fifth dejfree. <al Except as authorized in"A£PI7.36 or AS 17 35.
a jwrson coinmila the crime of misconduct involving a controlled sub-
stance in Ihe fifth degree if the person

11) manufactures ot delivers, or possesses with the inlenl lo manu-
facture or deliver, one or more preparanons compounds, mixtures, or
substancesofan aggre%ate weightofone- “halfounce or more contammg
a schedule VIA controlled sulmlunce,

(2) manufactures or delivers, or possesses willi the intent to manu-
facture or deliver, one or more preparations, compounds, mixtures, or
substances of an uggiregate weight of less than one- -half ounce con-
taining a schedule VIA controlled substance, for remuneration;
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. h Mirc irduct mvolvmg a controlled stuhntance in the fifth degree
iia class A misdemeanor~ 2 eh 45 SLA [1*82i

NOTES TO DECISIONS
5«%@ l,qf*' rlO*rrkr;k drddnl Cavlf”grgnenrt p%r?\%on al 'ﬁ?mjufé’rlap rvoa ﬁﬁl*gt
elther hrfeOer*| orAUak* coneli (? oersona ag l l?
(ﬂroe tion fo_[ hr l-eqe ’2115 Lg E
? Fn or te% kg l@a“lll%%a Vlilw Cilnena o te ate ave a
iy %ll%a‘lm "

| lonhii.of L
Pl .'lll"”‘l“”'”ll”pl”ﬂtll b i

J%rd%anl){l:ﬁ reF reon Qo merdal
nrdfjﬁlll%nnl ron |t\”R/l” ,\Lﬁ] CE” %[% mrerr[lg l}at?o]rﬁﬂo %if E%an E@% angﬁ?n
m. |1 . t|lr” 2 7 1

Cy lﬂ b l'olsfegl Wk

LI a . ) |M* ’d
' 'l o "4 il 9 No (tr untr ust| ualipu. | he itilca

'M B Ilﬁoﬁﬁh?”“ﬁa" fur lytrﬂgl%n |||Inco ”El\?ur |ononvaC
ﬁ%"’l’”f “||”** X ﬁléljllrlts"llﬁli%f% nr\]?le atr thr ?\lo é)e
.()
| o gru casr i e defen
glé,ivl:mmuflq il Mrhn"ﬂ »Il’ll l)'“ \/87 il »g imn rl%n |th| Hllopgwerﬂs
ra er V\ﬁ)” Ol Ufﬂ ontqh9 rt|n0Vra he CRiencht
Bl e N
1¥5 bt bha i oo o o i

151

1171 nidi [*niviisii Law 1 1171 Ut

I, G0 »e by 4 | 144 tftll ,N.
fllll’fl MG g, a0 s lll e lzlallh l

bt Hili IIIlVI rl| fainllill lit! > ,
l<||||MIt"| **»Hp il * >t oMt Nl « a% ||an tVtH
il Ill.? Cinnid iV I t't f* »>

tl. \ l» |ll « >4

!E_vuhmv auffulrllt tu Liorttw d
k'"lm] AL AT i §| |Ie
"ly rr !] 2

N%en e oy i o e
%ﬁt%é% glzed%ﬁoH b ﬂllg%esj; (?:r 0 Lrlngarglgaleln |K|Fe No E%e* és? Ug%ﬁlz

see. |1.71.0C0O. Misconduct involving a controlled substance
in the idxIh de%ree (al Except as authorized in AS 17.30 or AS 17 35,
a [>erlam cainmiLs the crime of misconduct involving a controlled sub-
stance in the sixth degree if the person

) uses or displays any amount of a schedule VIA conirulled sub
stance orpossessesoneor more preparatlons compounds, mixtures, or
substances of an agqre(?ate weight of one ounce or more containing a
schedule VIA controlled substance on a public street or sidewalk or on
the premises of a public carrier or business establishment or in any
other Eubllc place;

gg nowingly possesses any amount of a schedule VIA controlled
subBtonce within the immediate control ofthat person while operating
a propelled vehicle:

(3) being under 19 years of age, possesses one or more preparations,
compounds, mixtures, of substances ofan aggre?ate weight ofless than
four ounces contammg a schedule VIA controlled substance®

%) possesses one or more preparations, compounds™rrrtiTurea, or
supstances ofan aggregate weightoffour ocmera ce mere contammg a
schedule VLA controlled substance; or

(5) refuses entry into a premises for on inspection authorized under

AS 17.30
Ib) Misconduct involving u controlled substance in the sixth degree

Lis a class B misdemeanor. 2 eh 45 SLA 1902
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Sir. 11 TL1170 Misconduct involving il controlled substance
in llu- seventh degree (u) Except as authorized in AS 17 30 or AS
17115, n [irt.Jia_£DmimU The offense of misconduct invulvjgif a
iiirInilii.l ‘substafice in (he seventh degj-yi; if the person

ill itiamil.iclures or delivers, or possesses with the intent to manu-
fu.'lure or deliver, one or more preparatlons compounds, mixtures, or
substances uf un aggregate welght of less than one-half ounce of a
schedule VIA controlled substance, or

>P* pOssesses One 0r more preparations, com{xiund9, mixtures, or
substance* of nn aggregate weight of less t||nn 0ne ounce contamlng a
schedule VIA controlled substance on a public sired or sidewalk or on
the premises of a public carrier or business establishment or in any
other public place

(b1 Misconduct involving a controlled substance in the seventh
ili'd'S" i a uul.Uun und is punishable as authorized in AS 12 65.

tllal fTTne i- imposed it shall not be more than $11)0 (4 2 ch
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Sec. 11.71.100. Controlled substances advisory committee, lui
The Controlled Substances Advisory Committee is established in the
Department of Law The committee consists of

I the attorney general or the ullorney. %eneral s designee;

21 the commissioner of health and social services or the commis-
sioner's designee,

(2) the commissioner of public safely or the commissioner's designee;

(4) the president of the Board of Pharmacy or the designee of the
pre5|dent who shall also be a member of the Board of Pharmacy;

(5) a peace officer appointed by the governor alter consultation with
the Alaska Association of Chiefs of Police;

C) a physician appointed by the governor,

7] a psychiatrist appointed” by the governor; and

8) two Individuals appointed by the governor.

h) Members of the committee Appointed under (a15) — 181 of this
section serve terms of four years A member of the committee receives
no anlorg but is entitled to per diem and trnvcl expenses authorized by-
law for boards end commissions under AS 39.20.180

¢) The attorney general is the chairman of the committee
d The committee meets at the cull of the attorney general

el The committee may not meet less than twice a year

0 Five members of the committee constitute u quorum, except Ihal
a smullcr number may adjourn u meeting in the absence ofa quorum
A quorum being present, a majority vote of the total membership is
required to take officiul uction ({ 2 ch 45 SLA 19821
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Sec. 11.71.110. Duties of committee. The committee shall

(1 iidvise the governor of the need lo odd. delete or reschedule sub-
stances in the schedules in AS 11 71 140 — 11.71 190;
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Introduced: 2/19/85
Referred: Health. Education "» Social Services
and Judiciary

BY P.FISCHER. FERGUSON
IN THE SENATE AND FAIRS

SENATE JOINT RESOLUTION NO. 16
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE <« FIRST SESSION

Proposing an amendment to the Constitu
cion of the Stare of Alaska providing
that an individual's right of privacy
does not extend to the unlawful posses -
sion or use of cocaine, heroin, atari -
ji.-ana, or other controlled substances.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. Article 1, sec. 22, Constitution ot the State ol Alaska.

is amended to read:

SECTION 22. RIGHT OF PRIVACY. The right of the people to
privacy is recognized and shall not be infringed. The legislature
shall implement this section. The right of privacy does npt_ex: e:itd to

the unlawful possession or use of cocaine . heroinj._marijvyjU; or ocher

conl rulleu suhscani.es_.is d_efined in tin- crir.mi. law m
- Sec. 2. The amendment proposed by this resolution shall be placed
before the voters of the state at Che next general election m conformity
with art. XIIlI, sec. 1, Constitution of the State of Alaska, and the eiec-

tion laws of Che state.



Before we putaH our
children in jail,
let’s take an adult look
at Marihuana



“THE BEST DOPE ON POT SO FAR.”
—The New York Times

"I would urge anyone who is interested in the
question to read Dr. Grinspoon's book carefully.
MARIHUANA RECONSIDERED is a most valu-

able document in the field of drug use and abuse.”
—Dr. William Abruzzi, Saturday Review

“There’s finally a book about dope that you can
unreservedly recommend to your parents. For that
matter, MARIHUANA RECONSIDERED should
be read by legislators, health officials, PTAs—and
anyone else whose views on marihuana arc based

on misinformation and institutionalized myths."
—Jerry T. Ncpom, The Harvard Crimson

“A superbly researched work which bids to be-
come the definitive study to date on marijuana
and its medical, psychological, social, personal
and legal significance in America today . . . Dr.
Grinspoon is extraordinarily knowledgeable about
the chemistry of the ‘weed’ and is able to reveal
the ignorance and prejudice involved in most
‘scientific’ reports on the subject.. . [an] eloquent
plea for legalization before ‘damage’ becomes
‘disaster.” ”

— Publishers’ Weekly
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ALASKA’S RIGHT TO PRIVACY TEN YEARS
AFTER RAVIN V STATE: DEVELOPING A
JURISPRUDENCE OF PRIVACY

I. Introduction

The right of lhe people to privacy is recognized and shall not he
infringed. The legislature shall implement this section.
Alaska Constitution, article |, section 22.1

.. With these words, Alaska became one of the first states in the
United States to explicitly recognize the right to privacy in its consti-
tution.2 Previously, the existence of the right as a constitutional prin-
ciple had to be inferred from the "penumbras” of the United States
Constitution3and the Alaska Constitution.4 The explicit recognition
of this right in the Alaska Constitution enables the judiciary a id the
legislature to protect Alaskans from intrusion into their private, lives.
The ability of the Alaska courts and legislature to respond to threats
to privacy is especially significant today because of the increased
information-gathering capacity of both government and business.5

Copyriglu © 1985 by Alaska Law Review

t. Approved Aug. 22, 1972

2. For similar constitutional provisions see Ariz. Const, art. tl, § 8 Cai.
Const, art. I, 8 1; F1a. Const, art. |, 8 23; Hawaii Const, art. 1, § 5, 111. Consi
art. I, 8 6; La. Const, art. I, 8 5; Mont. Const, art. H, § 10; S.C. Const, art I
8 10; Wash. Const, art. I, 87. . . '

3. The penumbra theory was first announced in Griswold v. Conn., 3L U.S. 4V
$1965). Justice Douglas, writing for the Court in Griswold, held that llie right lo nun
al privacy protected married couples who use contraceptives and doctors who advise
couples on their use. 1d. at 485-86. The right of marital pnvacY was found in llu
"penumbras” of the first, third, fourth, fifth, and ninth amendments. 14. at 484. Jus
lice Goldberg, in concurrence, %referred to base the right lo marital privacy solely on
(he ninth amendment. 14, at 486 (Goldberg, J., co_ncur_nng?.

4. In Alaska, the right to privacy was initially implied from the term "I berty" ii
article |, section | of the"Alaska Conistitution, which provides a list of inherent right
enjoyed by all persons, llreese v. Smith, 501 1\2d 159, 168 (Abska 1971). Fur .
discussion” of the Dreese case, seeinfra test accompanying notes 48-53.

5 The term "Information Age" has been used to”describe the cur cut
industrial era In the United States and other technologically aavanced nat mv "Nk

UIfe, The Information Age: An Introduction to Transhorucr Data Flow. 2
JuitiMi. TKics J. 1 (1979-80) (quoting Senator George McGovern, then CI .tirun
{he Subcomm. on International Opérations of ihe Senate Comm on Foreign Ik |
ions).

he increase in the mformanon-%athenng capacity of government and lusim: .
due to technological advances in the Tield of computers and electronics win h mil <
easier to gather"and store lurge amounts of information. Concent about the elicit

°rn
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In llie first major Alaska Supreme Court case interpreting (he pri-
vacy amendment, RaVIN V. S|ate,ﬁ.llic court struck down a statute that
criminalized possession of marijuana in the home for personal use.7
'flic court held that, given the fundamental nature of the right to pri-
vacy ill the homeland the limited potential for societal harm posed by
using small amounts of marijuana in the home, the state failed to
demonstrate a sufficient justification for criminalizing such
possession.9

Several decisions interpreting the right to privacy amendment
have been issued by the Alaska Supreme Court since RaVIN was de-
cided. These decisions represent the Alaska Supreme Court’s first at-
tempt to develop a jurisprudence of privacy. No fully independent
jurisprudence of the privacy amendment has developed, however, be-
cause the courts have proceeded largely on a case-by-case basis, link-
ing the right to privacy with other constitutional interests and
borrowing standards from other constitutional guarantees. The
court’s failure to develop an independent analytical approach to the
privacy issue has resulted in inconsistent treatment of the right in the
variety of contexts in which the amendment has been invoked.

The justification for the adoption of a separate privacy amend-
ment is undermined by the lack of an independent privacy jurispru-
dence.1l0 At times, the privacy amendment has been used as a
justification for a broad reading of other constitutional provisions.
Although those applications of the privacy amendment are correct ap-

the information Ag?e has been evidenced by Congress in its findings in support of the
Privacy Act of 1974, Pub. L No. 93-579, 83 Slat. 189ﬂ (‘1974) (Codified at 5 U.S.C.
85029 (1982%. Congress found, among other tilings, that _
f2 the mcreasm?, yse of computers and soFmstlca}ed information techno-
ody, while essential to the efficient operations of the Government, has
greatl¥ magnified th aarm to individual privacy that can occur from any
i Collection, Mmainterance, use, or dissemination of personal information.

.In the Privacy /.ct of 1974, Congress attempted to safeguard ‘he privacy of inhu-
mation gathered b¥ gavernment agencies by restricting access to such personal data
and by pioviding Tof inspection of files by the, subject of those files. see 5 U.S.C.
§ 3520() (1982).” The Aet has failed to achieve its aims. see Privacy in the U.S. h an
lluiion: Report. 63 A D A. J. 1363 (1977) (article on (lie rePortofthe Privacy Protec-
tion Stud ommmsmnj. For other descriptions of these threats, sec WiisitN, Put-

vacY AND FREEDOM 1967)' Privacy in Peril: Technology anti Government Erode
Protections. 69 A B.A. J. 565 (1983); Klote, The Interest in Limiting the Disclosure uf
Personal Information: A Constitutional Analysis, 36 Vani). L. lli-V. 139 (1983); and
materia mtecf nthereln.

6 537 P.2d 494 (Alaska 1975).
1. Aiaska Sta5d§at175(%421 010 (1975) (repealed 1982).

8. Ravm, 537 P.

9. 1d. at 511 'the court held that the State must show that an actual lineal tu
public health or welfare would exist without the challenged governmental control.

10. see State v. Glass. 583 P.2d 872, 879 (Alaska 1979).

ViUiid x" e s,

plications, they should not be the sole effect of the amendment’s adop-
tion. If the sole purpose of the privacy amendment is to just fy a
broad reading of other constitutional provisions, then the amendment
is superfluous," for such broad readings could be achieved undet pre-
privacy-amendment precedent.17 If, on the other hand, the pr.-vacy
umciidmciH is to have an independent status, then the development of
a distinct jurisprudence of privacy is necessary.

Although this process has begun, in some areas in whic’i the
court could have employed a separate privacy analysis, the couit has
preferred instead to use the privacy amendment to influence the con-
ventional analysis. Foremost among these areas is search and
seizure.13 This note attempts to identify the themes running through
the Alaska privacy decisions and suggests that a unifying analysis em-
ploying a sliding scale test14 be adopted for use in all cases taisinj
constitutional privacy issues.

The sliding scale test is essentially a balancing test. The tes
weighs the individual’s interest in privacy against the state's ju.-tifica
tion for the infringement of that right. The state interest whi h cai
overcome the individual privacy interest varies with the strength of th
individual interest.13 Thus, as the privacy interest grows slronprr, th
burden on the government to justify its intrusion on the right become

greater.16

The note first discusses the background of the right to privacy i
both the federal and state courts. Then, specific Alaska d™isi >ns ai
examined in order to isolate the tests which the Alaska courts has
applied in interpreting the privacy amendment and to estab ;sli tl
basis for a unifying test. This discussion will focus on developr cuts i
the following areas: general personal and place privacy, information
privacy, and search and seizure.I7 Finally, the note compares *ire tes

E. Eor adiscussion of how the same results could be achieved under p'c-priv-
amendment precedent us under the privacy amendment, Sec infra note 121

13 The need for and consequences of recqgnizing the independent significance
the privacy amendment in the Search and seizure context are discussed infra in

127-41 and accompanying text, :

14 aﬂ]e sﬁgﬁg se/aneg lest was advocated by Jusicc lJouchever, See wood
Rohde, Inc. v. Slate Dc%'t. of Labor, 565 |'.2d 138, 153-54 (Alaska 1977) (‘Jooclte
J,, concurring); ravin, 537 t'.2d at 515-16 (Uouchever, J,, concurring).

15 Ravin, 537 \2d at 515 (Dcochevcr, J., concurring).

%9 ‘the n(h;ht to privacy has a potential impact on almost every area if the
and a thorough treatment of all the implications of 'lie privacy nménduiei t wool
well beyond the scope of (his note. Accorquly, three litigated areas are ex.iniun
the note. The first category, general personal am, place privacy, is mean* as an
embracing category for Cases Concerned with the meaning of the “fundamental
of privacy." see Ravin, 537 P.2d al 504. Th- principleS derived from tiie ca>
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which have been used and advocates the adoption of the sliding scale
test to provide a consistent privacy analysis in all cases in which the
privacy amendment is involved.

Il. Origins of the Right to Privacy
A. Federal Law: Inferring the Right to Privacy

Throughout most of the history of federal constitutional law, the
right to privacy was not even implicitly recognized. The most famous
opinion dealing with the right to privacy in the first century and a half
of United States Supreme Court history was Justice Brandcis’s dissent
in Olmstcad v United States in 1928.18 Justice Brandeis argued that
the protection provided by the fourth amendment against unrca.
able searches and seizures was intended to reach not only physical
tampering with property by the government, but also invasions of per-
sonal privacy,'such as wiretapping, which did not involve physical
penetration of protected space. Justice Brandcis described this funda-
mental right as "the right to be let alone.” 19 The other Justices, how-
ever, continued to support the belief that the fourth amendment
protected individuals only against unreasonable searches and seizures
that physically intrude into protected space.10

After Olmstead, the right to privacy was not explicitly addressed
until 1965 in Griswold v. Connecticut.Zl Several decisions based on
other rights, however, recognized elements of the right to privacy.2
These decisions included cases protecting "associational privacy,”23
the right to privacy in one’s home,24 and the right to decide how one's
children are to be educated.23 The privacy interest acknowledged in

these areas are intended to be applicable in other ureas of the law touching upon Ihe -
rvacy ISSue.

18" 277 US. 438, 471 (1928) (Brandcis, J.. dissenting). o
19 14, al 478. This phrase was made famous by Warren and Urandcis in an 1890
article on the n?.. to anacy. Warren & Urandeis, The Right to Privacy, 4 11ahv. 1.,

IRt.v. 193 %1 90y, Int e#']r article, the ¥vriters advocated the recognition of a common
aw cause Ut ac |0nt fA?GrS t

e Invasion of privacy.
20, 217 US. at 465.
21 381 US. 479 (1965).

22. see COMMeENt, A Taxonomy o f Privacy: Repose, Sanctuary, and Intimate De-
cision. 64 Cal. I.. Rr.V. 1447 (19761 Cf. IIunnan, Speech v. Privucy: Is There a Right
sul To Be Spoken To7, 67 Nw. U.L, Rhy. ,19}7)28 discussing the clash between
speech and free press rights and an individual right In privacy). o

23. NAACI* v. Alabama, 357 U.S. 449 (195 ‘statute rcipiiriug a eivil ||ga,hts or-
ganization to provide membership lists held unconstitutional because of potential har-
assment and resulting chill lo ficc lsteech and assemblg interest).
24 llreard v. Ale.xandria, 341 U.S. 622 (1951) (right to privacy in the home pro-
ggjgg, ga?é/stimment justification for prohibiting a form 0f commercial speech, door-to-

25 Fierce v. Soc'y of Sisters, 268 U.S. 510 (1925) (statute requiring attendance al
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each of these cases was not recognized as an independent interest, bt
was held to be necessary to the exercise of an explicit right.
The United States Supreme Court finally recognized the esislciu
of. a constitutionally protected right to privacy in Griswold..s I
"fundamental” privacy right involved in Griswold was the right
marital privacy.2Z7 The Court did not find this right in any spccil
amendment, but in the "penumbras” of a number of amendments.
Marital privacy is one component of the “liberty" protected from sta
encroachment by the fourteenth amendment.2
since Griswold, the Supreme Court has struggled to define |
scope of this federal right to privacy. Of the many privacy c'ecisio
handed down by lhe Supreme Court in the last two decades, tin
have been of particular significance for Alaska constitutiomd law
These three cases have formed the basis for many of Alaska’s privu
decisions.3 |
Katz v United StateSz was the search and seizure case which
troduced a privacy component into fourth amendment anal) sis. 1
case involved a challenge to the admissibility of evidence gaii
through a warrantless wiretapping of a public telephone booth. 1
majority held that, even though the government had not physic.
, invaded the zone of privacy in the booth, the wiretap itself was unc
slitutional without a warrant33 because of the expectation of priv
one has when the door to the telephone booth is closed. Even in
significant than the majority opinion, however, was Justice Hark
concurrence. Justice Harlan laid out a test to determine when an
pectation of privacy will be protected under the fourth amendmet
The Alaska Supreme Court later adopted this test as its own for c.
interpreting the Alaska counterpart to the fourth amendment.3
The test asks two questions. First, did the subject of the se:
exhibit an actual (subjective) expectation of privacy? Second, is
subjective expectation one which society is willing to recognize as
sonable? If the subjective expectation of privacy is reasonable, lit

public schools held unconstitutional as an unreasonable interference with the "lit
of parents lo raise their children as they please).
26, 381 US, at 484,
21, 1d. at 486.
28. /%i see also supra Note 3,
. Ro

¥ (;Vj'/v%hé,gii%z'u.s. 113 (197
K. omted S@ee 2 i 4 8001, s08.100) (Maska 1979
Z ﬁ?ga%%%dg qr?Gtholding, the Court overturned its decision iiOkns

Unifed States. 1 al 353, )
Katz, 3é3 US. at 361 (Harlan, J., concurnng}.

3. State v. Glass. 583 P.2d 872, 875 (Alaska 1979).

Sj; Stanley v. Georgia, 394 U.S. 557 |
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governmental encroachment upon this privacy interest without a
search warrant is presumed to be unreasonable and must be justified
by exigent circumstances.16

The second Supreme Court case with particular significance for
Alaska privacy law is Stanley V. Georgla.'l In Stanley, Ihe Supreme
Court struck down an ordinance which criminalized in-home posses-
sion of pornographic materials for personal use. In reaching its deci-
sion, the Court emphasized the privacy of the liomc.JK The decision
was based on the first amendment "right to receive information and
ideas,""' but the Court recognized that the privacy interest means the
first amendment right “takes on an added dimension.”4U The ac-
knowledgement by thestanley Court of the privacy of the home pro-
§{dfd the basis for the Alaska Supreme Court's decision in Ravin V.
ale.4l

The third federal privacy case which has had significant impact
on the development of Alaska law is ROE V. Wade,42 in which the
Supreme Court held that the states could not constitutionally prohibit
abortions except in the third trimester of pregnancy. The decision was
based on a woman’s right to privacy in her decision concerning
whether or no' to have children.41 This privacy right is related to the
marital right tc decide whether or not to use contraceptives which was
involved in GflSWO'd, Both rights emerge from the privacy interest in
the family and in procreation. The Alaska Supreme Court has charac-
terized these privacy rights as part of an even more general right of
"personal autonomy in relation to choices affecting an individual's
personal life."41

3.  «km: 389 US at 3L The United Stales Supreme Court has drastically cut

back on previous privacy decisions in the search and seizure area. For example, the
Com| has approved of warrantless recordmgi of conversations between a suspect anil a
consenting informant, United States v. White, 401 U S 745 (1971), and the warrant-
less use of an electronic tracking device placed in acar trunk, Unitéd Stales v. Knolls.
461) U.S 27$> (1983) Decisions such as these have led to an increasing willingness on
the part of the slate_ high courts to ||berall¥ interpret their own constitutions n outer
to co,mPensate for die federal retreat from the protection of the privacy of individuals.
see (inlie. The Oilier Supreme Courts: Judicial Activism mnon{] Suite Supreme Courts,
Bsvh list 1. RI-V. 731 (1982); .see also_ItrcNUNU. State Constitutions anil die I'ro-
leciion of Individual Rights. 90 I1aiiv. I.. Rtv. 489 (1977). With a separate privacy
amendment in place, ,A(l;aska IS partlcularlgy able to res%ond to the incieasing need to
protect Individuals ?rwacg. See Class. 263 1.2d at 875,
3 3 U.S 557 (1969).

A8 Vivu. at 564.
2 IdIV ul. d
40 Id

41 517 I*2d 194 (Alaska 1975).
2 H0US 113197

41 1d j| 15)
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The three cases just discussed arc important, not only bccau
they have been cited as persuasive authority by the Alaska Suprci
Court iu defining the right to privacy, but also because they illustr.
different types of ptivacy analysis. The Katz approach finds a right
privacy implicit in the text of a constitutional amendment and e
ploys a test of societal reasonableness in defining the parameters
that right. Stanley also finds an implicit right to privacy but ties Il
right to a fundamental right and therefore allows encroachment up
these rights only upon a showing of a compelling state inteiest.
nally, Roe recognizes a right to privacy which is itself fundament
Invasions of this fundamental right to privacy must be judged by
compelling state interest standard.

The diversity of approaches to privacy questions in th*- fcdi
courts is mirrored in Alaska case law. Such a variety of anal)
seems unnecessary in a state where an explicit textual basis for
right to privacy exists. Alaska courts continue, however, to appl)
least two different analytical approaches: one for search anlJ sei/
cases45 and a second for other privacy cases.46

B. State Law Origins: Incorporating the Federal Precedem

Prior to the adoption of the privacy amendment in 1972, Ala
courts rarely considered the right to privacy. Since so litt e Ala
precedent exists, it is difficult to determine the status of th*: riglt
privacy before the adoption of the amendment."The only c.mclm
that can safely be drawn is that the Alaska pre-amendmeni riglt
privacy was at least as broad as the federal right.47

The only major pre-amendment privacy case decide-J by
Alaska Supreme Court is DIEESe V. Smith.4" which hivolvtd a v
Icnge by a student to a school hair length limitation. A feder tl pen
bral privacy argument was presented, but the court did not lecide
case on those grounds. The court explained that there wa: dis.i)-
mcnl over the federal issue among various state and federal courts

45, The search and seizure cases employ the katz Societal reasonable less kn
but the privacy amendment is used, as in stanley, to justify a broader r-adme e
test. | he elleéls of the test employed by the Alaska Supreme Court iu 1 e scar,,
seizure area arc discussed infra text a companymﬁ notes 110-23. ,

46. The roe type of analysis has been used In general privacy cast, like -
General Pn_vacy edses are disCussed infra text accompanying notes 66 104

47, This result 1s mandated by the supremacy clause of'the federal Cousin
US. Const., art. VI, c1. |, Any state decision granting ress pmicction tb m tin-1
Constitution would In effect, invalidate Ihe federal protections and thus cnulli.
Ihe supremacy clause. An interesting question is whether, if a decision like
wade, 410 US. at 113, were overturned, the privacy umcudment wouid rr.fin
Alaska courts lo follow the overturned precedent.

48. 501 F.2d 159 (Alaska 1972).
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lliiil the United States Supreme Court had refused lo decide the is-
sue.4" The Alaska court then proceeded to strike down the hair length
limitation on stale law grounds. The court based its decision on the
right to liberty guaranteed in article I, section 1of the Alaska Consti-
tution and on the right to a public education guaranteed by article
VII, section .50 The court articulated its liberty rutionalc in privacy
terms, Il stated that personal appearance was constitutionally pro-
tected as a fundamental right. This right was described as being part
of a broader concept — the notion of personal immunity from govern-
mental control or the right “to be let alone."3L The right to be let
alone is at the core of the concept of liberty.2 The court then applied
a compelling state interest test to the hair length restriction. Since the
court was unable to find a compelling state interest, the school regula-
tion was struck down.33

Two statements made by the BIE&SE court have had significant
influence on the development of the right to privacy in Alaska. First,
the court noted that the stale courts were not limited by federal prece-
dent when construing similarly-worded Alaska constitutional provi-
sions. States have a duty to “move forward" and interpret slate
provisions more broadly than their federal counterparts.3 Moreover,
the court recognized a judicial duty to develop d ditional rights not
recognized under the federal Constitution.33 These two statements
continue to provide a significant foundation for an extension of the
Alaska constitutional right to privacy beyond the limits set by federal
precedent.

The 1975 decision in RaVIN was the first major decision to con-
strue the privacy amendment, which was adopted iu 1972. In the dec-
ade following RaVIN, developments in two specific areas of the law
show that a jurisprudence of privacy is beginning to lake shape in
Alaska, although as yet it is without a unifying theme.

9. id, al 167. The United, Slates Supreme Court, however, subsequently decided
theb ISSue in ftavor of the vJaI|d|ty of4r}%|rd%ngﬁggrefg%mns,l,al Iefz%st with fegard to
P Sty gy 2 U 23 (57 pice i

5L 1d.(quoting Coot t-Y ONTontS cited in Union I'ae. Ity. v. lin(sfnrri, 141 US.
250, Zﬁ%tél . This is the origin of (he phrase used by Warrén and Brandcis. see

iuprn

52. Breexe, 501 I'.2d at 168,
5. id.at 174

197631) 1d. at 167 n.30 (citing Uaker v. City of Fairbanks, 471 P.2d 386, 401(Alaska
55, Ureese. 501 P.2d at 169 n.43 (citing Baker, 471 P.2d al 402).
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[Il. Majoii Developments in Selected Areas: 1975-19H

A. Introduction

To understand the developments in privacy jurisprudence, one
must recognize the distinction between two types of privacy riglns —
personal privacy rights and place privacy rights.3 Place pri/acy
rights protect a privacy interest in a place itself.37 Personal prvncy
rights, on the other hand, protect some inherent "personal autonomy"
right3 or a relational interest like the marital privacy mentioned in
Griswold.*9 These rights exist regardless of where they are exercised.
Future issues are more likely to arise in the personal privacy rena
because the boundaries of place privacy are well defined whil: the

boundaries of personal privacy are indefinite.60
"The home is the only place in which a fundamental right ta pri-

56. The distinction hetween place and personal pprwacy analyses was rr ide by
Chief Justice Burger in his opinion for the Court in Paris Adult Theatre | v. Slaton.
413U.S. 49 1975. tie contrasted the "protection afforded by Sinley v. Gcorja, 3%
U.S. 557 (1969), [which] is restricted to a Place, the home," 41 U.S. at 66 n. IJ, will
the "constitutionally protected privacy of family, marriage, me aen.oC”. nroc cation
and child rearing, K/vhmh involve| a protected intimate relationship.” 1d. 7 lis dis
tinction was utilized in a right to"privacy article on rRavin. Mote, Ravin v. 5 ate: ¢
Catefor Privacy and Possession o fPot, D U.C.L.A_.-Alaska I . Rev. 178, 201-"4, 218
19(1975). For another attempt to break privacy into component parts see Co.mncni

. "TRiS Tight is the primary privacy conception which has been used iu scare
UPIE Mg is the primary pri jon which has been used |

and seizure analysis. see infra Note_138 and accom&an?gr}% text. ,
58 Ravin, 537 B 2d at 500 and Dicese v. Smith, 501 P.2d0 159 (Alaska 19722 (rigl
in one's own hairstyle), are examples of cases involvirg personal privacy rights.

. 3BLUS. 47 :

88 ?r?,bléjtﬁ fed%rglgg% stale courts, place privacy has largely. become sym
nomoiis with the anacy of  home. For instance, ‘the holding” in staniey ‘w.
sharply limited lo the home by a scries of later Supreme Court decisions. In Umi>
Stales’v, Reidcl, 402 U.S. 351°(1971), the Court upheld a federal statute prohibitu
the maﬂmg 0f obscene material, even when the material was mailed only to conscuiu
adults; and in United States v. Thirty-Seven (37) Photographs. 402 U.S. 363 (197
the Court upheld a statute criminalizing the importation”of ohscene material for b>
commercial distribution and personal Use. Chief Justice Burger later characicn/
stanley 8 "hardly more than a reaffirmation that ‘a man’'s home is his castle ' " 1|
Adult TRleEe | v. Slaton, 413 U.S. ah66. ) : :

li; Alaska, the protection ravin afforded marijuana users was strictly confined
the home. see infra notes 61-63 and accompanying text; see also Alaska Si
88 11.71.060(1) & (2) (1983) (possession uf one ounce of marijuana iu public oj .
amount iu u motor Vehicle ciiminalized). The range of activity that is piolccted in
home is also sharply limited. Marijuana remains the only controlled substance i
can IePaIIY be possessed in Ihe home without, a prescription. .See State v. Erickson,
I".2d ['(Alaska 1978) (possession of cocaine in the home for personal use not protc
by privacy amendment)h The court has also refused to extend ravin to cover sv
conduct ofchildren in fne home. Anderson v. Stale, 562 |.2d 351 (Alaska '977)
court in Anderson avoided a decision on whether the nfg]ht to pnvF]cy protects Cli
acts between consenting udults within the privacy of the home. Nl." at 35J.
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vacy is recognized.6l This fundamental right was the basis for the
Ravin holding.62 Thus, the protection provided by Ravin is largely
incfle.-tual outside the home. In Delgarde v. Stale, the court refused to
extend the Ravin holding to decriminalize the possession in a public
place of small amounts of marijuana intended for personal use.63

The two areas of significant development after the right to pri-
vacy amendment was adopted are general privacy®4 and privacy
within the search and seizure context.65 General privacy cases involve
both personal and place privacy concepts, while search and seizure
cases have focused primarily on place privacy concepts. Judicial de-
velopments in each of these areas center around the refinement of ba-
sic principles unique to that particular area. As a result, a bifurcated
analysis of the right to privacy is emerging, with one test for search
and seizure cases and another test for general privacy cases. This bi-
furcation is unnecessary. A unified test that would encompass the en-
(t:%rsrtsspectrum of privacy cases could be employed by the Alaska

D. General Right to Privacy

1 Developing the tests. Since the adoption of the privacy amend-
ment, the Alaska Supreme Court has used three different methods of
analyzing general privacy claims. In Gray v. State,e6 the court adopted
the "compelling state interest” test. Under this test, any time a funda-
mental right is infringed by the state, the state must justify the in-
fringement by a single standard — the infringement must be necessary
to further a compelling slate interest. Gray involved a challenge to the
marijuana statute which was later held unconstitutional as applied in
Ruvin.bl The Gray court held that the right to privacy encompassed
the right to ingest "food, beverage, or other substances."6 The court
remanded the case, however, for a determination of whether the state's

g% }? m. 537 N\2d al 504.

6). 543 1'.2d 206 &Alaska 1975). Thus, a person can legally possess marijuana but
cannot legally obtain that marijuana for personal use in the home. This Situation is
analogous to’the result reached in Stanley and Iliiily-Scvvn til) Photn”ra/iin hy the
United Slates Supreme Court in the porno%raph%/ area, A person can legally possess
obscene materials hul cannot Iegally é)urc ase them for personal use iu Ine home.
Thirty-Sewn til) I'hutoyraplis. 402 U.S. at 381 (I)lack, J., dissenting).

64 The right of informational privacy is a subset of general privacy. lleiause of
the |m‘J0rtance of the informational privacy cases, both itsexamples or tile anhcatlon
of the Jest evolving jn personal IEnvacg/ cases and as examples of issues likely lo con-
frorg5 thg comts Il It}e fufure, these cdses are Heated separately.

. See Mipru-noté I7.

B9 575 I'2d 524 (Alaska 1974).
68. It at 528.
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interest was compelling where marijuana is concerned. Ucforc th
Gray dispute returned to the supreme court, the court held in Ravi
that the slate's interest in preventing possession of marijuana in tl
home for personal use was not compelling.6

_The method of analysis used by the Alaska Supreme Court
Ravin was the “important governmental interest” lest. This test w.
adopted by the court as a less rigid alternative to the compelling sta
interest test.70 Under this test, if the government interferes with ;
individual’s right to privacy, then the government must show that tl
interference furthered an important governmental interest and that |
means chosen to carry out the governmental interest bore a close a
substantial relationship to that interest. The court undertook an i
iensive review of scientific and sociological data concerning the cfl'e
of marijuana use. It concluded that the potential harm to the pul
from marijuana use was not great enough to present a close a id s>
stantial relationship between public welfare and control of mt.riju.

possession and use in the home.7L
In Slate v Erickson,12 the Alaska Supreme Court used tl e "s
ing scale" test to analyze the asserted privacy right to ingest cocain
the home.73 The sliding scale test compares the infringing gov :rmi
‘ conduct with the privacy interest in question. The more func'amc.
the privacy right, the greater the burden that is put on the stat.
show "the relationship of the intrusion to a legitimate govei nirR
interest."74 In ELICKSON, the privacy interest was the same as in
— the right to use controlled substances in the home. Nev rihe
the stale intrusion in Erickson was upheld. The distinction mad-
the court was based on the nature of the relative cfTccts of co ’aitte
marijuana on users of the drugs. Employing extcnsiVe scientific
sociological data, the court concluded that use of .cocaim, eve
small amounts in the home, presented a greater danger o" hatt
society than marijuana use.75 Tnc court noted that a fundan mini
sonal right "must yield when it interferes in a serious mannt «will
health, safety, rights and privileges of others or with the p ihlic
fare."76 Therefore, the court found that the right to ingest ;ocai

69. 537 I'2d at511,

70. U at 498.

71 Al at 511,

12.574 '.2d | (Alaska 1978). . o

73. The slitting scale lest was advocated by Justice lloochevcr in Ri-in. >
nl 515 élloochevcr, J, concurrm%, and in" Woods & Rohde, Inc. v.Statel>
Labor, 565 |' 2d 138, 153 gAlaska 17) (lloachevcr, J., concurting)

74, Ravin, 537 I*2d al 515 (Hooehevcr, J., concurring).

75, 574 N\2d at 21-22 &n.144,

76. 1d. ul 21 (quotingRavin. 537 I'.2d al 504).
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one's home must yield to the state interest in protecting the public
welfare.77

The Alaska Supreme Court's use of three different tests for decid-
ing the privacy issue underscores the lack of consistency and predict-
ability existing at present in Alaska’s jurisprudence of privacy. The
court docs appear, however, to be moving toward acceptance of the
sliding scale test used by the majority in BErickson. This movement has
occurred primarily in cases involving jjersonal.orivacy concepts rather
than pjace privacy rights,78 especially in the cases which consider the
right mTnformational privacy.7

2. Informational privacy: the emerging sliding scale test. several

types of personal privacy rights have been explored by the courts, in-
cluding the right to keep personal information private.80 In analyzing
informational privacy cases, the Alaska Supreme Court seems to apply

17, In his concurrence, Justice Matthews exFressed concern about the mag'orit_*'s
use of the sliding scale test. Justice Matthews believed that the S|Idln? scale test Tailed
to define the precise privacy right at stake, and that a definition of The specific right
was necessary to give the privacy amendment “the life it deserves." 574 P.2d al 23.
He argued that the majority's approach assumed the existence of a protected privacy
interest, and then "balance{d] it away" when "confronted with a reasonable statute.”
It at 21-22. The approach advocated by Justice Matthews emphasizes the definition
of the privacy interest at stake. The Ravin court had characterized the privacy inter-
est as "ihe general proposition |hal the authority of Ihe slate lo exert control over the
individual extends only to activities of the individual which affect others or the public
at large as it relates lo matters of public health or safety, or lo provide for the 9enera|
welfare." 1d. at 21 (quoting Ravin. 537 P.2d al 509). According lo Justice Matthews,
if the activity at issue falls within the sphere of the slate's authority because it relates
to matters of public health, safely, or the general welfare, then the activity is not
protected hy the right to ﬁrlvacy.. The individual's activity in Erickson, cocaine use,
did not fall within the ”ﬁ t to privacy because the anti-social behavior that may ac-
com?anr il falls within (he sphere of the slate’s authority. Thus, the privacy amend-
ment offered no protection to Urickson for his cocaine use under Justice Matthews's
lest, even when this activity was confined to the home. o

78. 1lie distinction between personal privacy and place privacy is discussed supra
notes 56-60 and accompanying text.

19. See, e.g.. Falcon v. Alaska I'ub. Offices Comiu'n, 570 112d 469éAIaska 1977).

80. Another personal privacy area in which there has been a%ood eal of activity
has been in the definition of children's fundamental anacy rights. Generally, less
protection has been given to children's privacy rights than to those of adults because
the state has a gireater interest in regulatm?( the conduct of children than of adults.
Anderson v. Stale, 562 \2tl 351, 358 (Alaska 1977). This is especially true with re-
spect lo the sexual conduct of children. Id.; see ulw I.AM. v. Stale, 547 [*2d 827
(Alaska 1976) LThe_ court identified distinct government interests with reference to
children in upholding Alaska's Children in Need of Aid statute, Aiasks SI.sr.
§47 10010 (1977).) Children have also received IcjS pioleciiun in the search and
seizure area, whether place privacy or personal Prlvacy is involved. Ihe court has
held valid against a privacy challeng?e a search of the person of a student where the
search is conducted by a school official puisuaui to properly enacted regulations
E’:vllthm thel%%%mon law privilege to discipline. D II.C. v. Stale, 646 *.2d 252 (Alaska

App
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a sliding scale test, although the court often describes its approach’
words that suggest the application of the compelling slate interest |
A decision which clearly illustrates the application of the slid
scale analysis is Faloon v Alaska Public Offices Commission*  in J
00N a physician member of a school board challenged a rcc jircnt
under the Alaska Conflict of Interest Law®& that he furnish a list ol
patients with whom he had done more than $100 worth oi busir
during the previous year. The court held Ihal Falcon did not has
personal privacy interest in the disclosure but he was allowed to as
his patients’ right to privacy, even though the doctor-paticn: privil
did not protect the information.81
The court's analysis in Falcon began with a determinat on ol
nature of the privacy interest involved.84 The privacy inter- st, wl
arose in lhe context of the doctor-patient relationship, was the ink
in not having one’s identity revealed where such a revelaliot. disci
personal information. Next, the court applied a level of sc utin>
propriate to that interest. To justify interference with tl e dot.
patient relationship, the slate had to show " 'a fair and substantia
lation' between the statutory means and a legitimate governnk
purpose.”8 The court then balanced the "nature and the ex.cnt oi
privacy invasion and the strength of the state interest requir.ng dir
sure"86in order to determine the validity of the state’s action. In
forming the balancing, the court examined the interest of Me sl;u
promoting fair and honest government and weighed that iin<
against the patients’ interest in concealing their identity as oalien
this doctor.87 Because the state regulation provided a potential
revealing sensitive information without a procedure for seriating
patients who would be harmed by such disclosure, tho opert.tion o
disclosure law was suspended until procedural safeguards m
introduced.
An example of an informational privacy case in which the Al
Supreme Court described its approach as an application of the con

81, 570 R2d 469 (Alaska 1977).

82. Alaska Stat. 88 39.50.010 -.200 (1983).

83. Falcon. 570 N\2d at 475. , o

84.  "Under the Alaska Constitution, the reguwedlevel of justification tm
the 8preclse nature of titc privacy interest involved." Id. at 476

5. Id. (citing Isakson v. Rickey, 550 [>.2d 359, 363 (Alaska 1976))

86. Falcon, 570 I'.2d at 476. o o

87. 1d. al 480. Tltc court noted lliut, in(fie Usual  case, revealing llintm
had seen a doctor would not be re?arded,as a revelation of very sensitive main
certain cases, however, die mere fact Ili.it the patient bad been seeing a dim
particular doctor could amount to revelation of a sensitive mailer. This wool |
case where the doctor specializes in contraceptive niattets or performs man.
lions, or in the case where one spouse sees a doctor witliout the other's know led

at 479-80.
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ling state interest test but which more closely resembles a sliding scale
analysis is Messerli V. Slate.™ This case involved a challenge to a cam-
paign disclosure law which required anyone advertising in a political
campaign to file a disclosure statement with the State Election Com-
mission. The court applied a compelling interest lest8' but the opinion
is not inconsistent with the sliding seal'™ analysis used in Falcon. The
state intrusion in Messerli infringed not Uly on privacy rights but also
on free speech and free press rights. In combination, these rights un-
questionably .equire a compelling state interest to justify an intrusion
upon them.90 Nevertheless, in support of the proposition that the
right to privacy is not absolute, the Messerli court cited the Falcon
court’s statement that the level of justification depends on the nature
cf the privacy interest involved.9 Thus, Messerli can be read as sim*
p./ focusing on that segment of the sliding scale that requires a com-
pelling state interest.

Another case which illustrates the Alaska Supreme Court’s use of
a compelling interest test which is in substance one end of the sliding
scale test is Slate V. Oliver."*2 Oliver was the first Alaska case raising
the right to privacy as a defense for failure to file a tax return. The
taxpayer argued that the right to privacy prevented the state from re-
quiring him to submit his federal W-2 forms and other employer-
generated records to the state for computation of his state income tax.
The OliVer court rejected the privacy claim.93

The court noted, and the state conceded, that the personal finan-
cial information to be disclosed was within the zone of privacy pro-
tected by the privacy amendment.94 Then the court applied a
compelling interest test to the furnishing of information required by
the tax statute. The court held that the implementation of a tax sys-
tem was a compelling interest.93 The court noted that at best a tenu-
ous connection existed between the information contained in W-2
forms and "a person’s more intimate concerns,”9 and that lhe dis-
closed information was to be kept confidential.97 Therefore, the slate’s

88. 626 I*2d 81 (Alaska 1980).
89. 1. al 8.

90. SEe SUpra cases cited nolcs 23-25.

91 626 I2d at 86 (citing Falcon, 570 P.2d at -176).

92. 636 P.2d 1156 (Alaska 1981).

93. Id. al 1107 The taxpayer's self-incrimination argument was also rejected. 1d.
ul 1160 Federal courts have ‘rejected similar claims based on the lcderiil light to
rivacy. See. e, United States v. Silkman, 513 \2d 121K 1220 (Kth Cir. 1970%. cert,
enieq, 431 US. 919 (1977).
197%])). Olner, 636 P.2d al 1166 (citing Slate v. Claw. 583 " 7J K72, H7K-79 (Alaska

95 Oliver. 636 P.2d at 1166,
96. Id. al 1167.
97. I~ Alaska SiaT. §43.05.290 (1983).
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interest outweighed the intrusion on the taxpayer’s privacy. Th: con
then held (hat self-disclosure of such information was the leas: ititn
sive means for the state to secure the information.9

Despite the court’s explicit use of a compelling state interest sta
dard in OIiver, a careful reading of the case reveals that the cou.t aci
ally applied a sliding scale analysis. The application of the slidu
scale test is evident in several statements in the Oliver opinion. Oi
indication that the court was applying the sliding scale analysis is tl
court’s use of the Falcon language regarding the need for a balancit
of interests.99 Such a balancing L inconsistent with traditional cot
pelting state interest analysis. Traditional compelling stale interi
analysis is an all-or-nothing type of analysis. There is no weighing
interests.100 If the right is fundamental, the stale must show a contp
ling stale interest to justify infringement of that right. This i; a ve
high standard for the government to meet. In fact, very few laws \s
pass such a test.'0L If the right is not fundamental, any infringing 1
which has a rational basis in fact is valid. Under this standard, alnu
no law will fall. In practice, therefore, the determination of whetl
or not a right is fundamental is the end of the inquiry. In O”VGF, hi:
ever, the determination that a fundamental right was involved did t
end the analysis. The slate's interest in the implementation of an
‘come tax was found to be compelling and then it was weigher: agai
the privacy interest in non-disclosure.1®2 A further indication of i
court’s balancing approach appears in the court's expression of "gr.
doubts" about the permissibility of requiring production ol "put
private" papers, even if necessary to the state’s compelling interest
collecting revenue.1B Such statements represent a more precise

98. Oliver, 636 P.2d at 1167.

99. Id. al 1166.

100. Sec. eg. Gray v. State, 525 P.2d 524 (Alaska 1974). o
101 The United States Supreme Court has found a compelling interest. nflicici
justify government intrusion into fundamental rights in only one case, K erein it.
United Stales, 323 U.S. 214 (1944), and this result can be explained a. the C
?lvmg.m to wartime pressures in upholding the Japanese internment set eme iil.
aken in World War I1. Korcmutsu was the case in \xinch the compellm(ﬂ micron
was first announced. Id. at 216. The Alaska Supreme Court has had onl; a few ¢
sions to aéjply this test and has found a compellmg stale interest to tv prose.
Oliver, 636 \2d at 1167, and in Scluillz v. State, 593 P 2d 640, 642 (A'ask.i |
which involved the seurch of a burning house by a fire inspector. See r'so I'li..
Fairbanks-North Star llorough, 638 P.2d 666, 670 (Alaska 1981), wh.-h foil,

Oliver.
102. Oliver, 636 I'2d al 1167. _ . ,
10). 1d These statements seem to indicate a pio-taxp.iyer viewpoint In ill.
reported lax ease citing Oliver, however, the E'[IV&C algumenl again lus' to ihe
line interests of local government. I'lturr, 6J8 F.2d 66b. Nevertheless, ‘his eas
not a cutback on the court's rulionale in Oliver, I involved sales lax records tl
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with a sliding scale analysis than with the less flexible compelling state
interest analysis.

The argument for the non-disclosure of “purely private informa-
tion™ is applicable to state regulations outside the tax area. The lan-
guage in OliVer does not limit the holding to the Slate Department of
Revenue. Given the form of the sliding scale test applied in ClIVEY,
there is no reason why other governmental agencies should not have to
satisfy the same compelling interest standard for gaining access to per-

sonal financial information that the Department of Revenue must
satisfy.tM

C. Search and Seizure: Nonrecognition of the Independence of the
Privacy Amendment

Although the bulk of the case law interpreting the privacy
amendment has been in the area of searches and seizures, the court has
not even begun to provide an independent privacy analysis for the
search and seizure cases. An examination of the case law demon-
strates that the privacy amendment CAN be given independent signifi-
cance in this area, as in other areas.

The preeminent Alaska privacy case in the area of search and
seizure is State v. ass 18 1n S, the Alaska Supreme Court in-
voked the privacy amendment and suppressed evidence gained by
means of warrantless monitoring of a conversation between the ac-
cused and an informant wearing a wireless transmitter. Although the
United State? Supreme Court found no constitutional bar to such ac-
tivity,0t>and the Alaska Supreme Court indicated in a prior case that
the testimony of an informant or undercover police officer actually
participating in a conversation with a suspect was admissible despite
the absence of a warrant,107 the court in GGSS held that t_he right to
privacy protected a suspect from warrantless reoordlng of his
conversations.108

The (AaSS court reached this result by applying the two-pronged
lest laid out by Justice Harlan in Katz v. United States. i+ No issue

in the possession of another government agency. This operated, according lo ihe
court, lo lower ihe privacy interest because others had already seen the lecouls

104. 1 here may also be a private riglil of action implied here in favor of individuals
a%amst credit reference organizations that make use of such personal inhumation.
This action would be in.the nature of a tort action, and exploration of this possibility is
beyond Ihe scope of (his note.

105. 581 P 2d 872 (Alaska 1978).

106 Umied States v. While, 401 U.S. 745 (19713.

107. Pastu v State, 577 P.2d 1064 (Alaska 1978).

ICH Claw. 581 P.2d at 880. . . .

109 1H9tIS al 61 S]Harlan, J., concurring). The two-part Italian lest had previ-
ously hem adopted by the Alaska court for use in seatcli and seizure cases in Smdh v.
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was raised about the treatment of the first prong of the test. The cot
assumed that Glass had exhibited an actual expectation that he ct
versation would not be recorded. The discussion in (A38S fot uscd

the "reasonableness” of such an expectation. The court tir t not
that the United States Supreme Court decision supporting sucit eav
dropping did not produce a majority opinion,"0 and that the /Vlas
court was not bound by the Supreme Court’s holding."1 Tne cot
then distinguished the situation where a "false friend” actual!} testil
concerning a conversation that he had with the accused"7 leom t
introduction of recordings of that conversation surreptitiom y mu
with the cooperation of the "false friend." The court noted that i
expectation that one’s confidential conversations would nc; be

peated by a friend is qualitatively different from the expecta ion tl
the same conversation would not be recorded."3

Finally, the court stated that the Alaska privacy amendi icnt "
fords broader protection titan the penumbral right inferred fir urt oil
[federal and state] constitutional provisions. Were that not he c;
there would have been no need to amend the constitution."14 I3t
on these principles, the Aasscourt held that the expectation | tat in
conversations would not be recorded % reasonable within the mean
of the Harlan test."3

The search and seizure cases following Jass have primarily b
concerned with the question of which expectations society is z/illitg
recognize as reasonable. In only a few cases has the court found t
the expectations of the persons involved were “reasonable” ts delii

Stale, 510 P.2d 793, 797 (Alaska), cert, denied, 414 U.S. 1086 (1973). The two p
of the test are laid out supra text accompanying note 36.

110. Mute. 401 US. al 745.

111 Glass, 583 P.2d at 876. The court reminded those reading the opi lion tli
could construe the Alaska Constitution as providing rights addition | to tl
piovided bg the federal constitution. Id. n. 12_(C|t|n%, among others, Zehri ng v
569 P 2d 189 (Alaska 1977), opinion on rehearing, 573 P.2d 858 (7Alaska 1178), w.
& Itolide, Inc. v. Stale De;)'l. of Labor, 565 P.2d 138 (Alaska 1977), and B'ue v b
558 P.2d 6)6 (Alaska 1977)), .

111()264 Glass, 583 P.2d at 880. An example ofsuch a case is Pascu v. Sla:c, 577,
at .

IIP. Glass. 583 P.2d al 876-78. The court quoted extensively from Jud?e i
Medler's dissent in Holmes v. Durr, 486 122d 55, 72 (9th Cir.), cert, denied. -II |
1116 (1973). Judge llufsledler staled that uninhibited discussion is an essential
Eo_uent of a democratic society. While the risk of one's confidential consers.i.
eing rePeaIed can be just as inhibiting as the risk that the conversation is hem
corded, the risk of recording is not one that society is willing to accept. 3 hoiclmc
exggctatlozn that confidential conversations are not being recorded is reasonable
F.2d at 72.

114, Glass, 583 P.2d at 879,

115. 1d. at 880.



176 ALASKA LAW REVIEW [Vol. 2:159

in Glass, and the fads in these cases are all very similar lo Glass. 116
Moreover, the court has held Gluss inapplicable ‘to any recordings of
conversations between citizens and uniformed ollicers when the con-
versation look place in the course of the officer's duty, either before"7
or afterlt* an arrest. The protection against unreasonable searches
and seizures was interpreted by the court lo cover searches by all gov-
ernmental ollicials, including a%ency employees."9 The term™ %ov.e.rn-
ment officials,” however, was held not to apply to school authorities
conducting searches of students.120 In addition, fishermen were held
not to have a reasonable expectation of privacy in catches being stored
qui(t:ri]aellg olds sufficient to protect them from searches by “agency

Glass, then, seems to have heen the high-water mark for the pri-
vacy amendment's impact on the search and seizure area. In later
cases, the holding in Glass was limited to undercover operations and
the use of informants to record conversations.12 Moreover, the Glass
decision is applicable to administrative searches, but the expectation of
privacy in these administrative cases involving commercial activity is
considered to be lower than that involved in criminal cases concerning
one's private conversations or activities in the home.12

IV. A Uniiied Privacy Analysis Through Tjie Sliding
Scale Test

1 lie emergence of the sliding scale test in the general privacy area
leaves search and seizure the only privacy area in which' the Alaska
Supreme Court has not begun fo g{lve e privacy amendment in-
dependent significance. Ily adopting the sliding scaleé test in the search
and seizure area, the .court would provide greater protection for pri-
vacy rl%hts than is currently available under the search and seizure
test. Adoption of the test alSo would give the privacy amendment Ihe

116. See. €.0.. Colley v. Slate, 585 P.2d 514 (Alaska 1978).

117. Cily of June,iu v. Quimo, 684 P.2d 127 (Alaska 1984) (cxpccialion Ili.il officer
conducting lawful slop or arrest would not record conversation not reasonable).

118. Palmer v. Stale, 604 P.2d 1106 (Alaska 1779).

119. Scliuliz v. Stale, 593 P.2d 640, 642 (Alaska 1979) (fire inspector); i»v aim
H'oiiih .1 Rulule. Inc.. 565 P.2d at 150 (OS1IA inspector). In Schultz. 1lie com I held
dial there was “a compelling need for official action, and nu time lo secure a warrant,"
Thus, Il invasion of privacy by lhe fire inspector was justified. 593 P.2d al 612.

120 D.R.C. v. Slate, 646 P.2d 252 (Alaska Cl. App. 1982).

121 Dye v. Stale, 650 P.2d 418 (Alaska Cl. App. 1982). In iliis ease, the couit
indicated its lack of reliance on the privacy amendment when il slated Iha| die Knli
test, which il applied, was unlhing more llian a new definition of "search." hI. al lit.
I'his underscores the lack of any independent significance for the piivacy amendment
in Ihe scjrcli and seizure context.

122 See uipra notes 116-21 and accompanying text.

123 lliiui/i d HuhJe, Inc.. 565 P.2d at 150-51.
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independent significance which other privacy areas have lg]uv.n it
The S|Idln% scale test also has the virtue of unifying, the priva
amendment analysis found in search and seizure cases with the anal
Sis emeerg in ‘general privacy areas. Moreover, use of the slidn
scale testwould allow the court to remain consistent with currmt pr
cedent and the realities of law enforcement.

A. Greater Protection for Privacy Rights

In Glass, the court used the two-pronged Harlan test to determii
both the privacy and the search and seizure issues presented 15 Th
test does not provide Iastmg protection to the right to prlvacg fro
government encroachment because of its emphasis on reasonablenc
as determined b SO(}IG'[E/. Privacy is by definition a personal rigl
which involves the H?h_ to exclude an’activity from society's vie
Using society's expectations to define whether a given expectation
privacy is protected at all is fundamentally inconsistent with the pe
sonal nature of the right. The balance that must be struck in priva.
cases Is a balance between an individual's rights and society’s r|?>'_|
|f society's expectations are used to define what the individual's rigli
are, the balance is bound to tilt in favor of society's interests.

Society's expectations do have a role to play in deciding to wh
degree a %lven expectation of privacy will be protected under ‘he sli
ug scale test. They should not be used, however, to decide whether
privacy interest should be recognized at all. If societal expectatioi
are used in determining which Interests will be protected, pri/acy ii
terests will remain in a very precarious position. Only ver stroi
commonly held notions of anaoy — like the privacy 0T the home <
the marital bedroom — will be accorded any lasting protection und.
a societal reasonableness test. On the other hand, unpopular uteres
— like the privacy of consentln% homosexual adults — will re:eive |
protection if they are not generally recognized as "reasonable” by sot.

124, Privacy should lie defined wiih respect to the fundamental "rigin lo he
alone" which all citizens enjoy. Itow much a citizen's exercise of tlut right couth
with similar rights of oilier citizens or (he community al large should set Inc level
justification required lo ovcicomc that right. This is ihe essence of the sl.Jmg sc
lest. Where the interest al issue represents ihe core of ihe right lo he lei alone. .is .
the' privacy of ihe home involved in Ravin, ihe stale should be required lo slum
compelling interest lo overcome lhal right. On the oilier hand, where the right In
let alone is slight, the justification need only be a rational basis. Thru ,gh-the uv.
consistent language, courts can assure that ihe privacy amendment will fun lion &
independent protection of rights for Alaskans, railier than merely an euctisc 1>
liberal interpretation of other conslilulioii.il guarantees.

125. ‘Ilie larlan lest was first adopted by the Alaska Siipiemc Com, m a ,
decided less than one year after lhe passage of the privacy amcndmci'?  Sin ill v 8i
510 P.2d 793, 797 (Alaska), Cert, denied, 414 U.S. 1086 (1973). r.
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cly. Changes in society's ideas of reasonable expectations might even
cause a protected .Personal right to privacy to vanish.1% .

It is more diflicull to define pnvacK rlg{hts out of the privacy
amendment when a S|Idln% scale test rather than a societal expecta-
tions test Is employed by the court. Under the socletul expectations
lest the court may summarily deny any protection to a right. The
court simply states that society has not accepted the Iqlven expectation
of privacy &s reasonable. Either a rl%ht IS “reasonable” and protected
against mfrmPement absent an important governmental interest or il is
"Unreasonable" and totally unprotected, A slldm? scale test, on the
other hand, proceeds from the assumption that all privacy rights are
protected to some_deqree. The sliding scale test avoids the cither/or
analysis of the societal expectations test in favor of an analysis which
recognizes the existence of a middle ground between these poles of
reasonableness. It does not define privacy through societal standards
of reasonableness, but balances a challenged personal expectation
against society's expectations and other governmental interests. Of
course, the sliding scale lest itself can be manipulated to give unpopu-
lar interests minimal protection, but the sliding scale has an advantage
over a reasonable expectations test in this regard. Even if judges de-
cide to provide only minimal protection to a privacy right, the right
would still be protected against arbitrary attacks. In contrast, a pri-
vacy H?hl‘ that the court labels as an unreasonable expectation receives
no profection from the privacy amendment at all.

126. The fragilily of privacy rights under a reasonable expectations test is illus-

trated by the case in which the Harlan test was advanced, Katz v. United Stales. 389
U S. 347 (1967). Katz held that physical intrusion into protected space was not neces-
sary in order to mat.c out a fourth amendment violation, hi. at 352-53. In so doing,
the court overruled Ohnstead v. United Slates, 277 U.S. 438 (1928) Nevertheless, if
the two cases arc analyzed under the Harlan test, the results arc entirely consistent.
(This comparison was made in Comment, SUPIA note 22, at 1457-61.) When Olinsivatl
was decided in 1928, society was not yet ready to recognize an expectation of privacy
in telephone use as reasonable. Very few people had telephones and societal expecta-
tions as to their use had not yet developed. Ily 1967, when AaN v/as decided, the
telephone had become part of daily life in America, and definite expectations of pri-
vacy could be said to have developed. Whereas in KalZ the societal expectation had
developed in such a way as to provide increased protection for privacy, expectations
can also change iu a way that provides less protection for privacy. An example of the
latter phenomenon is occurring in the area of electronic eavesdiopping and inhuma-
tion gathering. As technology develops, it will become easier and easier fin lhe gov-
ernment to eavesdrop; consequently, fewer and fewer places will tic chaiactcii/cd as
places in which society would reasonably expect privacy. Other changes in society
may also reduce the number of places iu which one would reasonably expect privacy.
An example of such a change is the replacement of the enclosed telephone booth. It is
an open question whether society would decide lhal the expectation of privacy to an
open booth, us opposed to the enclosed booth so important in Kuiz, is reasonable.
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D. Independent Significance and Uniformity across Areas

Tltc sliding, scale test seems lo be emerging as the preferr .d fot
of analysis in privacy jurisprudence.127 Search and seizure rcmiins t
main area in which {he court has not adopted a separate privacy anal
sis. The adoPtlon of the sliding scale test in search and seizure cat
would, therefore, make search and seizure part of a uniform and i
dependent privacy“analysis. An independent privacy analysis focm
squarely on the privacy issues involved and forces recognition of t
independent validity of the privacy amendment. The recognition of
independent anal){sm reciulres the recognition of a separate erclusit.
ary rule specifically applicable to the privacy amendment.128

A separate exclusionary rule would not only providr an
dependent analysis in the search and seizure area, it would provi

127. The emergence of the sliding scale test is discussed SUQIA notes f3-104 .
accompanying text.

128. Prospects for an independently significant privacy amendment depend fi,
convincing the supreme court to explicitly recognize an exclusionary rule ased u,
Ihe privacy amendment. Although Glass was decided based upon the right o pnv.
il did not explicitly hold that article 1, section 22 provides a basis for exc hiding
dence independent of the search and seizure provision. In tael, earlier ii the s.

*year in which Glass was decided, the court hud refused to recognize (ha any a
lionul protection was provided by Ihe privacy amendment in a search and s izurc ¢
Wellm v. Stale, 574 P.2d 816, 821 n.15 (Alaska 1978). That refusal was .online,
the facts of the case. The clfcct of the GlaSs decision on this language was r it state.
Glass itself. Subsequent lo Glass, however, at least one Alaska appeals coi.rt has |
that there is no such independent exclusionary rule under the privacy a nendni
Wortham v. State, 641 P.2d 223, 224 n.2 (Alaska Ct. App. 1982), ajfd a] :r mitu
657 P.2d 856 (Alaska Ct. App. 1983). The supreme court affirmed the d.cision.
did not reach the privacy issue. Wortham v. Stale, 666 P.2d 1042 (Alasi a 1983.

A strong argument can be made from the language in Glass itstif that The Al..
Supreme Court in fact recognized an independent exclusionary rule based on the
vacy amendment in Glass. The court deviated from federal precedent in pariici;
monitoring of conversation because it believed the privacy amendment puvided i
lection in addition to that provided by the fourth amendment and its Ala ka conn
pail. Glass. 583 I".2d at 879. If the privacy amendment did not proud.ladilm
protection, the comt reasoned, there would have been no reason lo anieui the on
liilion. 1d See also Palmer v. Slate. 604 I'.2d 1106, 1IUS (Alaska 1979; (wlieu
court said that iu GlUSS. "we held that the privacy amendment, Alaska Const, .u
§ 22, prohibited the electronic recording of a narcotics transaction.").

I lie Glass court, however, could have achieved the same result under pre-pri
amendment precedent, 'the Alaska court hud previously held that stale igliix .
piovide greater protection than their federal counterparts. Zchniiig v. Su le, 56"
189, 199 (Alaska 1977). In fact, it is the duty of state courts to develop 11110
rights, linker v. City of I-'uiihnnks, 471 P.2d 386. 402 (Alaska 1*170) Il the pu
amendment did not pinsidc additional pioleelion but mealy seised as .11 alien,
gi.imid Inr accomplishing the same lesull attainable without the aioeiidiiieui. 1
dependent significance of the privacy amendment is lost. 1lie only wjy lor (he pi,
amendment lo piovide additional protection is by a separate exclusionary rule w
would focus Ihe court's ntlenlioii on privacy issues.



180 ALASKA LAW REVIEW (Vol./: 159

more certain and adequate protection to Frlvacy interests than Justice
Harlan's societal expectations test.1% The passage of the privacy
amendment meant that Alaska's courts would no longer have to rely
on penumbral privacy arguments. Use of the sliding scale lest in
search and seizure cases, as well as in other contexts, makes the pus-
sage of the amendment meaningful and enables the courts to truly give
the prlvacY amendment “the life it deserves.” 130 More importantly
the Use of the sliding scale test will ensure that the right to privacy will
Qraevae equal *waning in all ccntexts, including the search and seizure

C. Implications of the Sliding Scale Test

Once the operation of the sliding scale test is understood, one can
see that the test need not be applied in an ad hoc manner. Further-
more, the test will not require abandonment of whole areas of prece-
dent. If an asPect of the right to privacy is found to be fundamental,
then an important governmental interest is necessary to overcome the
right to privacy. In-addition, the means of regulation or intrusion cho-
sen by lire state would havi; to bear a “close and substantial relation-
ship™ to the important governmental purpose.l3l Whether or not a
right to ervac?/ Is fundamental would depend upon various factors,
such as the historic importance of the privacy interest, its relationship
to other fundamental rights,12 and the impact of the exercise of the
right on other people and the public at large.138 If the right being
exercised is not fundamental, a lesser governmental {ustlflcatlon,for
requlation or intrusion would be required to validate the stale action,
even though the same factors could be examined in balancing the in-
terests involved.

~ The actual operation of the sliding scale test in the search and
seizure context would require a two-tiered analysis.134 First, the court
would apply the search and seizure test of reasonable expectations. |f
the search were illegal under this traditional search and seizure test,

129. See SUpra noie 126, concerning ilie fragility of privacy interest* under the soci-
etal expectations text.

IlU Slate v. Erickson, 574 P.2d 1, 23 (Alaska 1078) (Matthews, J., coueiirnng).

111 Sec Kami. 537 P.2d at 498.

112 | or example, “ussociational privacy” is necessary for the excicise of liisi
amendment rights in certain circumstances. S€e SUpra note 23.

113 'llie factors listed admittedly do not constitute a hiight line. Neveiihclrsx,
determining whether a right is a “fundamental” >r lesser protected component of the
right of privacy is no more dillicult than deciding whether or not a p.utictdar subjec-
tive expectation of privacy is rccngni/cd as “reasonable” hy society al large.

134, Asimilar two-tiered analysis is advocated in Walmski & Tucker, Ji.spiciuiiiing
0j I'rmicy Fourth Amendment Legitimacy through State Law. 16 I/Mtv. C.K.-C.I.. 1.,
Ul v 1 (1981).
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there would be no need for a privacy inquiry. If the search easscd e
reasonable expectations test, a further privacy inquiry undo* the
mg scale lest would be necessary. Should the privacy int :rest
rather minor one, such as the right to_use cocaine in a public
then the burden on the government to {ustlfy its intrusion woul
be minor. Thus, a legitim?te interest in protecting the publu
preventing crime would almost always justify a warrantless searcl
concealed cocaine if it were being used in a Publlc place.1 Undet
sliding scale test, however, as the privacy interest became stronger
burden on the government would increase.

Applg/mg the sliding scale test to the search and se'zure |
would not necessarily cause a wholesale reversal of precede it or |
problems for the policeman_on the street. Since public sal :ty, ol
safet%, and the capture of criminals are legitimate state interests, t
searches by government officials would satisfy a requirement of a
creased stale interest. 1% o

The privacy analysis would have the greatest potential in
where a "fundamental” right to privacy was found to be infringe
an aspect of p,rlvac?]/ were deemed "fundamental,” then any seari
fringing on this right would be presumed unconstitutional,” there!
quiring justification by a showing of an important govermn
interest and the least intrusive means chosen to further that ini
The important governmental interest would be balanced again?
fundamental privacy interests involved. The traditional excepln
the warrant requirement would generally satisfy this test, sin
these cases the %overnmen_tal interest is heightened by the need it
tect officers or to keep evidence from being destroyed. )

_If the results would be substantially the same* under eiiln
sliding scale analysis or the traditional Search and-seizure test,
employ a separate privacy lest as a second tier of analysis at all?
reason for employing the test is that the recognition "o f« distil
between the aspects of prlvacK protected by the Harlan test and .
|n% scale test suggests that the results would not be titc same
both tests in all cases.13 The Harlan test is printaiily suned lot

135. This ignores questions concerning the SCOPE uf the scutch.

136. There may also be cases, however, under the intermediate sta id.ird i.
the requirement that Ihe police obtain a search warrant would impose >oslirl
den that warrantless searches would be invalid. An example of such a mi1u.iiin.
be a case involving warrantless wiretapping of a massage parlor, a place ii
patrons and employees have been held to have no reasonable expeei;-iou ol
lNilhers v. Municipality of Auehoiage, 611 |'.2d 31 (Alaska 1950) ii. sinh >
some pnvavy interests weie found to be infiinged, a seaieh could be i e.valid 0
facts showed lhal there would have been no burden on the police iu ol aimiig
warrant.

137. See Supra notes 56-60 and accompanying text.
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involving privacy ofplaces.I*A sliding scale test, on (lie oilier liaud,
is used generally lo provide a mrsonal riglil lo privacy.|v> Sucli per-
sonal rights slay with an individual no matter where that person goes.
Ofcourse, personal privacy is often hard lo deline without reference to
aplace,140but where a right ISdefined without reference to a place, as
in G%, the right can be protected from interference even in a place
where society is not willing to recognize an expectation of privacy as
“reasonable.” 141

V. Conclusion

It has been thirteen years since the people of Alaska adopted arti-
cle I, section 22 guaranteeing the right to privacy, and ten years since
the Alaska Supreme Court's first major decision in the area.142 In that
time, the courts have had ample opportunity to develop a unifying
rationale for the explicitly recognized right. The process isunder way,
but it has proceeded slowly. The judicial development, relying on a
case-by-case analysis, lacks consistency. As a consequence, the con-
tours of the right, including exactly what is meant by the term “pri-
vacy,” have not yet been fully defined. The courts have not used the
privacy amendment to extend additional protection to individuals

138. Justice Harlan himself recognized the difference between a ﬂl ing his test to
place privacy interests and applying it to personal privacy rl([lhts. ile the majority
noted that “the Fourth Amendment protects people, not places,” Katz, 389 U.S. al
351, Harlan based his concurrence on the fact that a phone booth is a constitutionally
protected area, not the fact that there was any reasonable expectation of privacy in (he
conversation itself, M. at 360, . N o

139. This distinction provides a basis for recharacterizing the holdlngi in Glass.
Class was decided without reference to place, but with a recognition of the fundamen-
tal right to privacy in intimate conversations which is necessary for full and free dis-
cussion in a democratic society. This is indicated by the Class court's extensive quote
from Judge Hufstedler's dissent iu Holmes v. Ilurr, 486 F.2d 55 (9th Clrg, cert, de-
tied. 414°U S 1116 (1973). Glass. 583 P.2d al 876-78. See supra note 113.

140 1lie difficulty of defining personal privacy without reference to a place is itlus-
rated by Ravin, 537 P.2d 494. The court based the holding on the place privacy of
he home. The personal privacy rljght to mgest substances was not sullicieut hy itself
0 overcome the stale’s interests. JJ. at 511, - o
(1L A good example of the difference |hal recogmnon of fimdaineiit.il privacy
iglits would make is People v. Crowson, 33 Cal. 3d 623, 660 P.2d 3ItJ, 165 Cat. Itplr.

.[1983). In Ihal case, two suspects were left alone tu Ihe back seal of a P_ohce car.
Vhile they were alone ,(hey talked to each other, making some incriminating slale-
nents. Their conversation was surreptitiously recorded, and the reiiiaiks introduced
nto evidence against them. The introduction of the reiiiaiks was upheld because
here was no reasonable expectation of privacy iu conversations held m a police car,
ven with no police olliccr present. o

1f GVui| were recharacterized as s%ggested above, supra note 139, the lioidanicn-
d right of intonate conversation would™ protect such conversations, even though Ihe
VE)CC|FI|I0n of privacy in that place was not reasonable.

42. Rami. 537 1".2d at 494,

1985] RIGHT TO PRIVACY

against the increasing threats to privacy posed by the demand; of t
Information Age in which Alaskans now live.143 What is nee led t
judicial commitment to the independent significance of a sepa. ale |
vacy gquarantee. This could be achieved by judicial inquiry -nto |
full textual implications of the privacy amendment. Cases like N:n
v. Stole and Slate v. Glassindicate such a willingness on the pa. Bof t
Alaska Supreme Court. Recognition of a truly independent priva
amendment, however, also requires consistent analysis in ordtr foi
comprehensive form of protection to be developed. The slidi tg sc.
test provides the vehicle for the attainment of eomprehensivet ess a
consistency in the construction of the privacy amendment. Mtrcov
the test allows for flexibility in confronting any threats to priva

which may emerge in the future.

John F. Grossbu\ter

143, See supra nuic 5.
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by Jon Gettman,
ML Director

crease their budgets but their authority.
And they lie to and mislead the public in
order to Justify the exceptional steps
they wish to take, steps which repudiate
the principles upon which our country
was founded.

'Tlie American Revolution was inspired”

Inan Immortal declaration, William Pitt, a
man the King's men found to be too rea-
sonable to run the government, said in
1763; "The poorest.mar” In his cottage
'may bid defiance”o all the forceibf, the
Crown! It may beTraif; Its nbof majjihake;

a long simmering,” deeply felc!distrust¥ mm

tby fhe celenkss Bf the mem runAlng the

o (o3[ ]

English government. TKey'"Pptidfy'-'as-> 'ment!
".serted their liberty to exercise their na- >* Nearly 200 years later.'In 1960, Barry

tural rights, which. wrote John Dickinson
ina pre-war pamphlet, “are created in us
by the decrees of Providence, vVhich es-
tablish the laws of our nature. They are
bom with us; exist with us; and cannotbe
taken from us byfany human power
wjthout.taking our lives. In short, they

Goldwater wrote The .Conscience of
-the Conservative, which
anyone who Would debase the 'dignity of
the'indtyidual b.urpan being."” Our dignity
isdebased, by agovernmentthatnotonly
seeks to barge into our living rooms and
instruct our behavior, but also has dedi-

«V C <attfounded onthe fmmutableffmIirm of., ,'cated Itselfto spreading lies about mari-

| TED

“is pricked by”

wer. Is the most a dlctlve VigaponlukjJ*Stlce.*, Av> Juana users; and. spjgp. f.otmj A theer 1>
%a bit in the V\LQUILT efmoral C%>thh«" hts]{yas "vsr]]Icheldtb@AWIdlespTeaad st b i
influence thej shaped the Axmeri-'Vbe” |*h«d phyacy.lt Cite.inmclmfe® Adebased when™ A JA A fie A resi” |,
.yfoan Revolution and inspired our. dem 0-,,Tr.projred*by~~'fiorhprrhAn~rrfipdent’s dnjg adwikarrRincherdigesdjifayP M v
cracy demands that individual citizens .™.t"e "ers xo discriminate againsc marijuana
challenge the abuse of power by our - strains tlw gow'mliron*fcbm's<unr$a”- fusers by stating the are unfit for work,
leaders. Modern politics is founded orr .abje search andjsetzurei;! However,' the «-Opr dignity isdebased when the National
the belief that the government's natural - anti-drug crusade seeks to have police r Institute on Drug Abuse releases a story
tendency to increase its power requires <excused from this restraint as long asthey "j to the press that marijuana causes prema-

restraint. Conservatives are inspired by
the belief that governmental Bower
needs to be kept minimal inorder to pre-
serve individual liberty. Liberals are in-
spired by the belief that individual rights
require protection from authoritarians
throughout society.

The War on Drugs is really a war be-
tween two opposing ideologies about
the management of our society. It is a
struggle between authoritarians driven
by their craving for ever-increasing po-
wer and patriots driven by the love of
their democratic heritage.

Marijuana reform will eventually pre-
vail because it is true to the principles
that give our society its greatest
strength. It will gain support from a
diverse coalition of Americans because
they abhor abuse of power in their name.
When they understand how the War on
Drugs has been the excuse for asteady in-
crease in the power of the government
to invade their privacy, whether they use
drugs or not, they will demand an end to
the war.

In the last few years marijuana and
other drug use has been exploited by
governmental agencies to not only in-

-7act in

“good faith,",'
Amerfdmentwlottld have been quietly cir-
cumvented amidst the anti-drug hysteria
of September,'J986 had it not been/or a
few brave, conservatives in the Senate,
like Robert Packwood, who ieek to
block the abuse of governmental power,
no matter what the excuse. /

But this is not the only assault on the
Fourth Amendment. The anti-drug
movement has secured court rulings
which allow the government to hover
over your back yard arid spy on you. They
have secured widespread support for
forced urine testing. How would George
Mason, the father of the Bill of Rights, re-
act to asurprise urine test? "Mr. Mason,
take off that wig, we don't want any con-
taminants in your pee. Now just fill this
little bottle and you can go back to writ-
ing the Bill of Rights, just as long as you
haven't been smoking any of those hemp
plants in your garden."

The assertion of a right to be pro-
tected from governmental scrutiny pre-
cedes the American Revolution. Its
advocates were inspired by the tradicion
of liberty established by the Magna Carta
and nurtured by the English Constitution.

And the Fourth/ cure senility without mentioning that it

woul d take the equivalent of 135 joints a

day for 40 years to accomplish it, and that
50 joints a day has no effect on the brain.

Conservatism, Goldwater wrote, is
guided by “the ancient and tested truths
that guided our Republic through its early
days (and they) will do equally well for
us.” Power corrupts, and “the natural
tendency of men who possess some po-
wer to take unto themselves more po-
wer leads eventually to the acquisition of
all power."

The 200th birthday of the Constitu-
tion is about to be celebrated. We must
remember that we, the people, must as-
sert our natural rights so that our society
may prosper asour ancestors envisioned.

We believe, as those who brought
about the American Revolution, that
when faced with tyranny, "submission is a
crime." We’re not involved in a struggle
over whether or not you have a right to
smoke marijuana. It's a sti uggle over how
much power we are willing to let the
state accumulate at the expense of lib-
erty. The time has come to remind our
leaders of this, and begin anew our quest
for liberty. 9
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Since . ..., enough Americans have been
arrested for possession of marijuana to empty
the states of:

And the cities of:

Fresno, CA (pop. 218,202)  Spokane, WA (pop. 171,300)  Salt Lake City, UT (pop. 163,033)
Amarillo, TX (pop. 149,230) Pueblo, CO (pop. 101,686) Casper, WY (pop. 51,106)
Santa Fe, NM (pop. 48,899)  Redding, CA (pop. 41,995) Flagstaff, AZ (pop. 34,641)

And the towns of;

Piercy, Reynolds, Leggett, Rockport Cummings, Covelo, UkJah, Dos Rios, Laytonville, Branscomb, Westport, Longvale, Inglenook, Cleon?,
PL Bragg, Novo, Wlllits, Casper, Mendodno, littieriver, Potter Valley, Redwood Valley, Comptche, Albion, Calpella. Navarro, Talmage, Elk.
Philo, Manchester, Boonville, Point Arena, Yorfcville, Anchor Eay and Oualala, California (pop. 66.783)

In fact, almost 6,000,000 people have been arrested for possession of marijuana.
In 1984 alone, over 419,000 marijuana arrests were reported, one every minute and a haii.
The government has pledged to continue. If you think enough is enough, get involved.

Join NORML today by sending $25 membership dues, orwrite orcallfo: ree information:

NORML, 2001S Street, NW, Suite 640, Washington D.C. 20009 + (202) 483-5500

I Yes, | want to.do my part to end the sutfering caused by NAME:
America's unjust marijuana laws. ADDRESS:. APTIL,
J J , CITY: STATE: ZIP;
[ Enclosed are my $25 reqular membership dues, Please send TELEPHONE:! L _ o
me my membership pac a?f acopg/ofthe state and federal (ATl Information remains strictly confidential.)
marijiana laws and a free NORML button. , , o
. (3 Check here If you would like to receive your mail without our
3 Enclosed are my $15 low Income, student or military _ logo on the envelope.
membership dues. I understand that | receive all the benefits
of a regular membership. , MAIL TO:
% . X n A
3 No, Ican'tjoin now, but please put this tax-deductable con- | NORML
tribution tolgood use. I’mpenclosping: %%Q&L SGASf(t)reet’ N.W.
500 250 100 50 25 10 {
%O e ’ ’ Washington DC, 20009

|y
National tO?ganization for the Reform of Marijuana Laws
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IN THE EYEOF THE STORM

Activist News by Burt Neal, NORML Projects Coordin

t the end of September and the be-
ginning of October of the past year, a
storm of hurricrne strength over-
came Washington D.C. This hurricane be-
came known as "Hurricane Hysteria" and she
was a tough one to weather. Hysteria's ap-
pearance came to no one’s surprise; after all
Itwas amid-term election year, and the media
rar :tygives reform supporters a fair shake. In
other waords, it is always hurricane season.
But the fierceness of H%Isterla was the
shocker. Who would have t ought that crack
and cocaine, the killers of 70 peoiJIe last
Eear, (tobacco— 350,000 dead), would have
een proclaimed by every publication as the
number one security threat facing the nation?
And let us not forget the opportunistic politi-
cians tramplmgi of the very constitutional
rights that our forefathers fought for.
Needless to say, it was a busy time for
NORML and its activitists. Everyone was on
the anti-drug gravy train, and they were all
out to expand their powers, increase their
funding, and spreaQ their lies while they
could. The anci-marijuar,aforces in the White
House an3 in the NatioT afcInstitute of Drug
AbuM/|"f""bega"dT|Jcn_"B_e the.r exag-
einA N art ay."-%yrerl'"and amaz-
Ingly gulliblem™L.y.A tA)A A AN AD
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that claimed that excessive mar!’o
ing could cause brain damage simila

aging. One government official de

"a tlckmg‘ time bomb." When arepor

tacted NIDA about the story, he was tc

these new findings should have a grave in

on the voters of Oregon who were codlf-*
dering aproposal on November's ballot to'th”f
galize possession and cultivation of canr.abisi
the Oegon Marijuana Initiative.

What reporters weren't told was that one
group of rats was given the human equivalent
0f 136 joints a day for 30 to 40 years, the
other the equivalent of 5-4J0|nts a day for 30-
40 years. The 136 "JV a day group Suffered
the ill effects, the 54 a day group show ed no
problems.

Typical. NORML wrote the papers that
ran the story and sent out a press advisory to
the media warning about thfr and other ex-
amples of government exaggerations about
marijuana. We know that we did have some
impact on the media, but the truly |mﬁortant
point is that an organization was out there to
point out the falsity of this story. .

The press frenzy, which began to deterio-
rate somewhat in'October, came in a distant
second to what we witnessed ir. Congress.

Edward
aho MN}.
tokes(OH).
. . Ted Weiss
lic"*Jtep2 Philip Crane
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aware of _ _

All these dppd"question for their
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you do something>fin'i£. I-V'ij
It takes about ten PfXDNe callsfrom constit-
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— jij. -aj dfiopped the next dav.ic\t-rt?
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~ As I'am writing, the storm is slowly subsid-
ing. A fair amount of the media is beginning to
admit that they exaggerated the drug crisis.
And there are even voices of wisdom coming
from certain politicians, especially Pat Schro-
der (D-CO) and Gary Ackerman éD-NY;.
Perhaps the bravest was Sen. Evans (R-WA),
who was absolutely correct when he said that
1 the Senate Bill “belonged in Orwell's 1984,
not America in 1986." o
. America's civil liberties took a beating this
j hurricane season. Perhaps it's greatest victim
was 0.M.1. They'll be back next election. But
. we were abie to insome ways deflect some of
j Hysteria, and thus alter the course of the de-
bate. NORML activists and members were
I able to make a difference to the temporary si-
| tuation.

If you think that the work of NORML as
described above is m&ortant, please help us
to help you. Join NORML or make a contri-
bution today. If you want to alter history, be-

come an activist fordjustice in America,
Contact NORML today. Hysteria was a
rough storm, but remember, it is always hur-
ricane season during Prohlbltlon.

Here is a listing of some of the NORML
college chapters around the country;

U Con. NORML

Univ. of Connecticut N. Campus
Middlesex 403

Storrs, CT 06268

Attn: C. McGrattan

V.P.1.&S.U. NORML
Attn: Susan Anderson
Math Dept.

Pl&SU
Blackshurg, VA 24061

Southwestern U.S.L NORML
Attn: Richard Dafford
43984

afayette, LA 70S04-3984

U

L

Columbia U. NORML

Attn: James Slaughter <

423 W, 118th St. #4-G

New York, NY 10027 ~
5> W
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*«f o (Help pducate Missouri's Pedjple)

’Nv\ CVET L o -<<gv\./\‘ St :_-7*

PRICES, HIGH QUALITY

“A large variety of garden supplies,
we have what everyone else forgot.”

‘Organic Fertilizers
'‘Commercial Fertilizers

*Sodiums/Halides
*Feeding Systems
*C02 Systems 'Pest Controls
*Growing Mediums «Environmental Controls
*Propagation Equipment ‘And Much More

> ENHANCER

1, 2 or 4 Arm Lamp. Rotator

Special oo =<1

Call For Order Or Free Catalog
1-800-342-1981

In Oregon (503) 342'1981

Eugene, Oregon
Visa or MasterCard Accepted

Code Quantity Price

McG x 519.95

Add SI1.75 postage &
handling 1S2.50 foreign)

VY. residents add
sales tax

TOTAL

Make check or money order payable to
HIGH TLMES. Mail to; HIGH TIMES
Products, P.O. Box 1645, Grand Central
Sta., New York, NY 10017. Please allow six
to eight weeks for processing and delivery.

Pr T

, Name

Address

Cost

City. State  Zip.
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BOOYE AND GRASSIN ALASKA

1-.Mnhe ;pass” hesriselio 1h18i™,

gjﬁeoﬁfﬂmrcaseﬁphat;ﬁnot very

Important In itself.
arnson an Alaska state trooper who
arentY enjo ed an occasrona ni
as rans erred late 1981 to duty In St.
R/*vr ag e n the Yukon River,
In Ar%nl 82, fieflewap ane In from Nome
Marys ar rn and of beer and
vo a Two days | er police searched
his home and found 62 liters of beer and
1.7 liters of vodka He was convicted
under the local ordinance of Importin
alco oI an t en appealed, arg rnﬁ r
art that the local law Violated his nigfit to
rrvac underthe state constitution.
u ust *84 the Alaskan court of
agPeas a rmed his conviction. In so
they had to draw some sharp dis-
trnctrons efween. Harnsons case and
one from 1975 Inv%vrrezq a cha name
[rwin Ravin. It was the Ravin case th
fectivel I%arzed ‘e ossessr?n of
marijuaha by an adult for personal con-
sumption’ In the state of Alaska

Yoy see, the AIaska Const rtutron spe-

cifically ro ectst e 'Right of Privacy
Thesate Rroud guards hat rr ht Our
territor a d no
preme Coyrt wrote Inthe flavin decision
has tra tronaIIy been the home of
Reople who prize their Individuality and
ohave chosen osettle orto continue
living here In or erto ach reve measure
of control ove eirown || es es which
Is now virtually unattainable in many of
our sister statés.
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AMERICAN SURVEY

The long,

against drugs

WASHNGION BC

A N OCCASION for congratulation, the

kadministration had rather hoped, It
did not turn out like that. The White House
conference on a drug-free America, held
this week in Washington, has given critics
the chance to draw attention to the failures
of the tough drug policy that President Rea-
gan has tried to make a theme of his
administration.

America's drug plague is growing
worse. The National Institute on Drug
Abuse counts the cases where drugs are
mentioned by the coroner as a contributing
cause of death; it also follows hospital emer-
gency-room admissions involving drugs.
Both indicators show rapid growth in re-
cent years, above all for cocaine. A sample
of coroners’ reports in major metropolitan
areas shows deaths from cocaine increasing
from 53 in 1976 to 615 in 1985. A similar
sample of emergency-room admissions for
cocaine shows an increase from 1,000 in
1976 to 9,400 in 1985. And the stuff is get-
ting easier and cheaper to buy. In 1981 a
pure gram of cocaine sold for about $600;
by 1986 the price had dropped to $200 and
is now even lower.

The president's men try to cheer them-
selves up with the news about those in their
last year at high school who are taking less
marijuanr: than they once did. In 1978 11%
of them reported that they had taken mari-
juana daily in the previous month; by 1986
this figure had dropped to 4%. But cocaine
rates have not shown the same trend. In
1981 5.8% reported taking the drug at some
time in the previous month; by 1986, after
some fluctuations, the figure was 6.2%.

The heroin epidemic of the early 1970s
has long burnt itself out. Most current her-
oin users have been on the drug for at least
ten years; the average age of those having
treatment is about 35. Many heroin addicts
are black. Concern about dirty needles and
AIDS has refocused interest on a lost genera-
tion of inner-city blacks (see box on next
page).

Other drugs are taking over, and not
just in the inner city. A recent Rand Cor-
poration study of drug-taking in and
around Washington showed that rcr, a pe-
culiarly noxious chemical drug originally
developed as an animal anaesthetic, is
widely taken in Washington's well-heeled
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losing battle

suburbs as well as in the blighted parts of its
centre.

Federal spending on fighting drug sup-
pliers has risen steeply. In 1981 $86 Im was
spent; by 1987 the president was asking for
$3 billion. There is quite a bit to show for it.
Seizures of cocaine by the federal govern-
ment rose from 2 tons in 1981 to 27 tons in
1986, with state and local agencies seizing
almost as much. Arrests on drug charges
have increased sharply and sentences are
harsher: Colombian sailors on marijuana
boats now get average sentences of more
than five years. The number of federal pris-
oners is expected to grow enormously over
the next ten years, and most of the growth
will be attributable to drugs.

But the critics, some of them retired
drug warriors, accuse the administration of
lacking a battle plan. There is much confu-
sion. A former head of the Miami Coast
Guard wrote late last year that the frag-
mentation of responsibility between the
Coast Guard and the Customs Service,
with its better political connections, had led
to bothersome duplication. And a lack of
co-ordination is felt in other ways: the
Coast Guard’s commander recently com-
plained that his expanded drug-intercep-
tion fleet was confined to port because of a

lack of money caused by a budget dispute
between the administration and Congress.

Efforts to involve the armed services in
a more central way have not come to much.
Though the Defence Department is re-
quired to provide specialised equipment,
the services seem content to play a second-
ary role: halfofthe 16 frigates that the navy
plans to decommission as part of its cuts are
heavily involved in drug interception.

In an effort to stem the flow of cocaine
at its source, the administration says it will
make drugs a central theme in its dealings
with supplier countries. But government
agencies have differing priorities. The CIA
may have tolerated the alleged invoivement
with drugs of Panama's General Manuel
Noriega (he has been indicted by a federal
grand jury in Miami) in return for the in-
formation he provided on Cuba and Nica-
ragua. State Department diplomats have lit-
tle time for their department's Narcotics
Bureau, often ignoring the bureau's recom-
mendations against “certifying"” that a sup-
plier country has tried hard enough to stem
the traffic. (Congress insists on this certi-
fication ifa country is to get aid.)

But the saddest failures in American
drug policy are to do with prevention and
treatment; by comparison, programmes for
drug-fighting and interception are well fi-
nanced. Though there is endless talk by al-
most everybody about the importance of
prevention, little is done. The budget for
prevention and treatment remained almost
static, at less than $400m, between 1981
and 1986. Congress, which passed the Drug
Control Act in 1986, increased the appro-

More drug busts, but still the plague spreads
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The battle for clean needles

WASHNGION DC

M ORE than half the intravenous-

drug addicts in New York are in-
fected with the AIDSvirus. More than half
the heterosexuals with AIDS in America
are intravenous-drug addicts. For those
two reasons alone, the epidemic of nee-
dle-transmitted AIDS in America’s eastern
cities requires action. But, as the chair-
man of President Reagan's commission
on AIDS, Admiral James Watkins, made
clear in hi: first recommendations this
week, there is another reason why intra-
venous-drug AIDS is the most dangerous
part of America's AIDS epidemic.

The reason isthat AIDS'S expanding at
an accelerating rate only among drug ad-
dicts. Among homosexuals who are not
addicts, the rate of new infections is now
falling—though the number of new cases

priation to 5960m. The administration
tried to cut it back again.

Cities do not have the resources to treat
drug addicts. In Washington, for instance,
facilities were expanded to treat twice as
many addicts in 1986 as in 1978, but, with
more people being arrested on drug charges
and requiring treatment, thr waiting-lists
grow ever longer. Heroin takers are being
squeezed out of their expensive methadone
programmes. Cocaine treatment, which is
not yet well developed, has been over-

The campaign

of the disease itself will continue to rise
for years because of the long lag between
infection and symptoms. Infection by
blood transfusion has been all but
stopped and infection through heterosex-
ual sex is still increasing onlv slowly. Yet
shared needles constitute the main route
by which the AIDS virus is invading the
heterosexual population. AIDS spreads
more easily to the sexual partners of ad-
dicts than to the sexual partners of people
who have had transfusions. Three out of
four babies born with the virus are born
to drug addicts or their sexual partners.
And AIDS is 20 times as common among
black drug addicts as among white
addicts.

America isstill paralysed by indecision
about how to tackle the needle-sharing

whelmed as new and more addictive forms
of the drug become available.

And, despite Mrs Nancy Reagan's “Just
say no" campaign, prevention remains the
neglected stepchild of drug policy. New
school-based programmes, copying some
rather successful anti-smoking campaigns,
are being tentatively tried out. In a forceful
opening speech to the White House confer-
ence, Mrs Reagan argued that once public
concern is truly aroused, victory must surely
come. It still looks a long way off.

Countdown to Super Tuesday

On Super uresda)(ltese}rch 8th, 20

choose their avHu or president.
expect to do we ?ne has aP ﬁbVIO
each says he tanﬂ It 15 To
statest at make t elrchmceson

N mana8er rather than a vision-

ary, Governor Michael Duka-
kis has not distilled his message
into a slogan. Rather, he draws
heavily on his experience in
Massachusetts. He stresses that he has run a
government, put together ten budgets and
presided over unprecedented prosperity. He
wants.America to "invest" in “good jobs at
good wages”, by which he means that he
would repeat on a national scale his state
practice of setting up programmes to divert
public investment into certain industries
and regions in the hope of drawing in pri-
vate money too. Like most candidates, he is
more specific when criticising others’ poli-

lhsa

24 cies than when describing his own: he finds

reports rom some 0
uesda

stgtfes hold caucuses or dmane

Q emocraflc candidates F?]
rticle summ?rlses

s lea
the | arger

fault with star wars, the contras, the deficit,
the defence build-up, the lack of an energy
policy (though he vigorously opposes an oil-
import tax), trade protectionism, the politi-
cal-action committees whose cash he rejects.

Mr Dukakis believes in heavier social
spending. He would guarantee basic health
insurance for those who cannot afford it. He
would use "workfare" and retraining pro-
grammes to get people off welfare, And he
would pay for it all by better tax collection
and by cutting military spending.

On foreign affairs he is still trying to re-
dress a reputation for inexperience and na-
ivety. His main contribution is to talk less
about East-West issues and more about
North-South ones. He has an unfashionable

epidemic. Educating addicts to the dan-
gers has had surprisingly little effect.
More than 90% of the addicts in a study
in Sacramento believed they would even-
tually catch AIDS; vet 75% ofthem contin-
ued to share their needles. Distributing
clean needles has just begun in New York,
and other cities are considering it
Distributing bleach with which addicts
can clean their own needles is easier for
most politicians to contemplate, and has
had some success in San Francisco. Ad-
miral Watkins's commission favours
strengthening drug-treatment centres to
get them to stamp out the epidemic and
the addiction at the same time. He recom-
mended this week that the federal govern-
ment should spend an extra 51.5 billion
to fight AIDSamong America's 1.2m drug
addicts, increasing by 32,000 the number
of workers in drug-treatment centres and
increasing the number of such centres by
3,300.

affection for bodies like the Organisation of
American States and proclaims a deep re-
spect for international law. Mr Reagan's pol-
icy in Central America, he says, is “not only
a failed policy, but an illegal one."

Mr Dukakis has more money than his
rivals, which enables him to buy more televi-
sion time than they can. Regardless ot how
he does in the South, he expects to win a
clutch of northern states on Super Tuesday
(Massachusetts, Rhode Island, Washington
and ldaho). He appeals to middle-class liber-
als, old people and Hispanics (partly because
he speaks Spanish). Support for him seems
especially strong among the liberals of At-
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severity score

24,9

7,2

4,6
1,4
0*3
0*2

Source: Excerpts from

Department of Justice
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the severity of crime?

offense
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Forcible rape resulting in death
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Larceny - Theft

Burglary

Marijuana

Aggravated Assault

Vandalism

Weapons Offenses

Robbery

Motor Vehicle Theft

Forgery and Counterfeiting

Rape

Murder

Arson

Erabezzelraent

Source: Compiled from FBI

Uniform

Crime

1,368,100

527,100

455,600

313,150

243,700

193,500

157,630

129,100

97,300

33 ,600

21,810

20,500

9,000

Report,

1983



TABLE 4

Estimated Sumber of People Arrested for Marijuana ~ 1982
Year 455,600
Each month 37,967
Each week 8,762
Each day 1,243
Each hour 52

Source: FBI Uniform Crime Report, 1983

.TABLE 5
Marijuana Arrests < Possession and Sale
Total Marijuana Arrestd Total Possession Total Sale/Cultivation
455,600 68,340 (J52) 387.260 (]52)

Source: FBI Uniform Crime Report, 1983
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.YEAR T62* *67* °71 ‘72 ‘74 ‘76 ‘77 *79 '82
ACE';
R - 14% 14% 23% 23% 28% 31% 27%
18-25 o 13% 3%  48%  53% 536  60% D89  64%
26-34 2% 3% 19% 20% 30% 36% 44% 48% 56%
Adults 18+ 2% 5% 15%' 16% 19% 21% 25% 30% 32%
Source: Baaed on National household Surveys on Drug Abuse, 1971-1982, National

Institute on Drug Abuse.

eBaaed on reconstructed data collected in 1977 from Cisin, I., et al., highlights from
the National Survey on Drug Abuse: 1978. National Institute on Drug Abuse, 1978.

MFETIHE PREVALENCE TRENDS IN MARIJUANA USE, 1977-1982
Number of Adult Users, 18+

1977 36.215.655

1979 - 47,500,000
1982 - 52,543,000
Number of Users, Youth - Ages 12 - 17

1977 - 7,032,506

1979 7.300,000
1982 - 6,132,240
Number of Users, Total Population - Age 12*
1977 - 43,248,171
1979 - 54,800,000
1982 - 58,675,240

Source: Eased on National household Surveys on Drug Abuse, 1977 - 1982, National
Institute on Drug Abuse.

90%of all persons who have used marijuana are adults.

The above surveys do not include members of the armed forces, people living in college
dormitories, group quarters, and institutional populations.

Prepared by Joanne Gampel, M.A.
Director, Council on Marijuana and Health



STATE
(Territory)
ALABAMA

ALASKA

ARIZONA

ARKANSAS

CALIFORNIA

OODORADO

CONNECTICUT

Yo K.

STATE MARIJUANA LAWS

PERSONAL USE POSSESSion

Max. Imprisonment Max. Fine
1yr $1,000
(for personal use)
Legal to possess up to 4 oz if not
in public
$100
(less than 1 oz in public)
1 1/2 yrs $150, 000
1yr $1,000
$100
(less than 28.5 grams)
$100
(less than 1 0z.)
Un - $1,000

POSSESSION

Max, Imprisonment

min. 2-15 yrs

90 days
(4 oz to 1/2 1b)
(@ oz or more in publ

1yr
(more than 1/2 1b)

1 1/2 yrs

1vyr

6 mos.

6 mos. - 2 yrs.
(1-8 0zs.)

1-2 yrs
(over 8 o0zs.)

1yr

*

N et

V..V« ‘ime WO. wWve—. -1 -e -1
£<ccdr. H s AN
g.1K.~U fc. 2050
ul'z'z*

ISALE, DISTRIBUTE3N, DELIVERY

Max. Fine Max Imprisonment Max. Fine

$2%$,000 Min. 2-15 yrs $25,000

$1,000 5 yrs $50,000
(more than 1 oz.

©)

$5,000

$150,000 7 yrs $150,000

$1,000 min. 4-10 yrs $25,000
(less than 10 Ib )
5-20 yrs $50,000
(10 Ibs - 100 1bp
6-30 yrs $100,000
(over 100 Ibs)

$500 4 yrs $10,000

$5,000 2-4 yrs

$1,000 7 yrs $1,000



STATE
(Territory)

ILLINOIS
IP

INDIANA

10WA

KANSAS

PERSONAL USE POSSESSION

Max. Imprisonment

30 days
(2.5 grams or less)

lyr
(up to 30 grams)

6 mos

1yr

POSSESSION

Max. Fine Wax. Imprisonment

$500

$5,000

$1,000

$2,500

6 mos
(2.5-10 grams)

1yr
(10-30 grams)

1-3 yrs
(30-500 grams)

2-5 yrs
(over 500 grams)

2 yrs
(over 30 grams)

6 mos

Max. Fine

$500

$1,000

$10,000

$10,000

$10,000

$1,000

$2,500

SALE, DISTRIBUTION, DELIVERY

Max Imprisonment Max.tFine

6 mos
(2.5 grams or lens)

lyr $1,000
(2.5-10 grams)

1-3 yrs $10,000
(10-30 grams)

2-5 yrs $10,000
(30-500 grams)

3-7 yrs $10,000
(over 500 grams)

1yr $5,000
(up to 30 grams)

2 yrs $10,000
(30 grams - 10 Ibs)

5 yrs $10,000
(10 lbs or more)

5 yrs $1,000
3-20 yrs $15,000

(sale)



