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SUMMARY
OTHER AGENCIES AFFECTED BY BILL

State Retirement and Benefits

CONSTITUENT GROUP,S) AFFECTEO BY BILL

Employers

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

fiscal impact : (3 NONE □ FISCAL NOTE ATTACHEO
BACKGROUND/LEGISLATIVE INTENT

To provide support to infants and working parents by mandating that employers allow 

parents reasonable leave from work at t/ie time a child is born or adopted or placed into 
foster care.

ANALYSIS OF B' ,’ ROGRAM effects

Maternity leave for working parents is a need for the majority of families in Alaska and 

the U.S. In 46% of households in Alaska containing two parents, both work outside the 

home. 11% of Alaska's families are heaaed by a single parent and 60% of single mothers 

with children under age six are in the labor force. Research indicates that adjustme't 

or bonding to newborns is seriously impaired if parents are not allowed to spend 

adequate time with the newborn. Positive adjustment of the family to any new family 

member is more likely if parents are provided an opportunity to bond with the child 
immediately after the placement.

AMENDMENTS PROPOSED
Due to the wide range of foster care situations and the number of placements 

which realistically may be made into a single foster home within a year, it is recommended 

that leave for placements into foster homes be eithtr restricted in length of time or that 

leave be restricted to foster placements that are intended to be permanent at the time the 

placement is made. Generally, the recruitment of foster homes for preschool age children is 

focused on famil.es in which one parent does not work outside the home since the adjustment 

or young children who have been removed involuntary from the parental home requires more 

support and attention than could generally be provided in a home in which both parents work.

PLEASE ATTACH A SEPARATE SHEET FOR ADDITIONAL COMMENTS OR ANALYSIS.
01009 |Rev '3 631
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A L A S K A  W O M E N ’S C O M M ISS IO N  
3801 C 5 T REKT  - SU ITE  742  
ANCHORAGE ,  ALASKA  8850 3

S T A T E M E N T  OF  S U P P O R T  
F O R  P A R E N T A L  L E A V E

T h e  d e m o g r a p h i c  f o r c e s  s h a p i n g  t h e  A l a s k a n  w o r k f o r c e  r e q u i r e  
n e w  s o l u t i o n s  for t h e  c a r e  o f  o u r  c h i l d r e n .  S i n c e  1950, A l a s k a  
w o m e n  h a v e  i n c r e a s e d  t h e i r  l a b o r  f o r c e  p a r t i c i p a t i o n  b y  m o r e  t h a n  
500 p e r c e n t .  T h i s  r a t e  of  i n c r e a s e  h a s  b e e n  f a s t e r  for A l a s k a  
w o m e n  t h a n  f o r  w o m e n  n a t i o n a l l y .  M o r e  t h a n  o n e - h a l f  o f  a l l  w o m e n  
in A l a s k a  p a r t i c i p a t e  in t h e  l a b o r  force, n a r r o w i n g  t h e  g a p  of 
p a r t i c i p a t i o n  b e t w e e n  m e n  a n d  w o m e n  to o n l y  22 p e r c e n t .

T h e  p a t t e r n  o f  l a b o r  f o rce p a r t i c i p a t i o n  f sr A l a s k a  w o m e n  has 
c h a n g e d  r a d i c a l l y  o v e r  the d e c a d e .  F e w e r  w o m e n  d r o p  o u t  o f  t h e  
w o r k f o r c e  d u r i n g  t h e i r  c h i l d b e a r i n g  y e a r s ,  y e t  t h e y  c o n t i n u e  to 
r a i s e  f a m i l i e s ,  thus c r e a t i n g  an i n c r e a s i n g  n e e d  for a p o l i c y  on 
p a r e n t a l  leave.

T h e  two i n c o m e  f a m i l y  is no l o n g e r  an a n o m a l y  b u t  a n e c e s­
si t y  o f  life. Y e t  the d i l e m m a  e x i s t s ,  H o w  do you b a l a n c e  t h e  
c o m p e t i n g  n e e d s  o f  job s e c u r i t y  a n d  p a r e n t i n g ?

T h i s  is a n a t i o n a l  p r o b l e m  since, u n l i k e  m o s t  o t h e r  i n d u s­
t r i a l i z e d  n a t i o n s ,  t h e  U n i t e d  S t a t e s  d o e s  n o t  h a v e  a p o l i c y  o n  
p a r e n t a l  leave. E x t e n s i v e  p a r e n t a l  b e n e f i t s  are p r o v i d e d  in o v e r  
80 n a t i o n s  e i t h e r  b y  the e m p l o y e r  o r  b y  n a t i o n a l  i n s u r a n c e  p l a n s .  
In F r a n c e ,  w o m e n  are e n t i t l e d  to 90% o f  t h e i r  e a r n i n g s  for a 
s i x t e e n  w e e k  p e r i o d  a n d  a r e  g u a r a n t e e d  t h e  s a m e  or a c o m p a r a b l e  
job o n  t h e i r  r e t u r n .  In S w e d e n ,  " p a r e n t  i n s u r a n c e "  a l l o w s  e i t h e r  
p a r e n t  to  l e a v e  w o r k  for up  to n i n e  m o n t h s  a f t e r  the b i r t h  of  a 
child, w i t h o u t  loss o f  pay. In W e s t  G e r m a n y ,  w o m e n  r e c e i v e  a b o u t  
s e v e n  m o n t h s  p a i d  leave.

T h e  a b s e n c e  o f  a n a t i o n a l  p a r e n t a l  l e a v e  p o l i c y  h a s  l e f t  the 
d e t e r m i n a t i o n  of  p a r e n t a l  l e a v e  up to i n d i v i d u a l  e m p l o y e r s .  S o m e  
e m p l o y e r s  h a v e  r e c o g n i z e d  the i m p o r t a n t  r e l a t i o n s h i p  o f  f a m i l y  to 
work. H o w e v e r ,  v e r y  o f t e n  e m p l o y e r s  do not r o u t i n e l y  a s s u r e  t h a t  
e m p l o y e e s  w h o  m u s t  be o u t  o f  w o r k  for a n y  p e r i o d  of t i m e  c a n  g e t  
t h e i r  jobs back, r e g a r d l e s s  of  w h e t h e r  t h e y  w e r e  o u t  o f  w o r k  
b e c a u s e  t h e y  w e r e  h a v i n g  a child.

T w o  b i l l s  w h i c h  h a v e  b e e n  i n t r o d u c e d  t h i s  s e s s i o n  r e p r e s e n t  
a p o s i t i v e  r e s p o n s e  to t h e  s o c i a l  a n d  e c o n o m i c  r e a l i t y  t h a t  the 
m a j o r i t y  of p a r e n t s  - f a t h e r s  and m o t h e r s  - w o r k  o u t s i d e  the



home. HB224, introduced by Representative Kay Brown, and SB124, 
introduced by Senator Joe Josephson, provide 18 weeks of unpaid 
leave for either parent after the birth or adoption of a child. 

Both bills ease the burden on small businesses by exempting firms
with fewer than 15 employees,

These bills represent an important starting place for Alaska 
employers and families. The details may change as the bills are 
discussed. Is 18 weeks too long or too short? Is the exemption 
for small businesses too high or too low?

But discussion of these details should not be allowed to
obscure the need for the law. Alaska can no longer view family
life as entirely separate from work responsibilities. These 
bills, and the policy that they will create, will put Alaska in

the forefront of states whose employment policies recognize the 
importance of family life,

Kris Chatfield 

Chair
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A p r i l  22, 1987

R e p r e s e n t a t i v e  N i i l o  K o p o n e n  
R e p r e s e n t a t i v e  J o h n n y  E l l i s  
C h a i r m e n
H o u s e  C o m m i ; t e e  o n  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s
P.O. B o x  V
J u n e a u ,  A l a s k a  99811

Mr. C h a i r m a n  a n d  M e m b e r s  o f  t h e  C o m m i t t e e :

T h e  A l a s k a  W o m e n ' s  L o b b y  w e l c o m e s  t h e  i n t r o d u c t i o n  of  H o u s e  
B i l l  224, w h i c h  w o u l d  e s t a b l i s h  a s t a t e w i d e  p a r e n t a l  l e ave 
p o l i c y .

S t a t i s t i c s  s h o w  t h a t  h a l f  o f  a l l  m o t h e r s  o f  c h i l d r e n  u n d e r  
t h r e e  w o r k  o u t s i d e  t h e  h o me, a n d  t h a t  85 p e r  c e n t  o f  all 
w o m e n  in t o d a y ' s  w o r k - f o r c e  a r e  l i k e l y  to b e c o m e  p r e g n a n t  
d u r i n g  t h e i r  w o r k i n g  y e a r s .  T h e  m a j o r i t y  o f  m o t h e r s  w o r k  
b e c a u s e  o f  e c o n o m i c  n e c e s s i t y .

In J a n u a r y ,  the U.sj S u p r e m e  C o u r t - r u l e d  t h a t  s t a t e s  m a y  
r e q u i r e  e m p l o y e r s  to p r o v i d e  short, u n p a i d  d i s a b i l i t y  l e a v e  
for n e w  m o t h e r s .

W e  b e l i e v e  th i s  l e g i s l a t i o n  w h i c h  w o u l d  g u a r a n t e e  job 
s e c u r i t y  for a l l  w o r k e r s  w h o  w a n t  u n p a i d  l e a v e  to c a r e  for 
n e w b o r n  o r  n e w l y  a d o p t e d  c h i l d r e n  is l o n g  o v e r d u e .  It is 
t i m e  t h e  w o r k p l a c e  c h a n g e d  to a c c o m m o d a t e  the c h a n g i n g  w o r k  
force.

N i n e  (*) o t h e r  s t a t e s  a l r e a d y  g i v e  s o m e  job p r o t e c t i o n  to 
n e w  p a r e n t s .  E v e n  t h e s e  p r o t e c t i o n s  p a l e  w h e n  c o m p a r e d  to 
t h o s e  in n a t i o n s  s u c h  as S w e d e n ,  W e s t  G e r m a n y  a n d  F r a n c e ,  
w h e r e  w o r k e r s  g e t  f r o m  4.5 to 9.5 m o n t h s  o f  p a r e n t a l  l e a v e  
w i t h  p a y  o f  u p  to 90 p e r  c e n t  o f  t h e i r  salary.

(*) C o n n e c t i c u t ,  H a w a i i ,  K a n s a s ,  M o n t a n a ,  N e w  H a m p s h i r e ,  
Ohio, W a s h i n g t o n ,  M a s s a c h u s e t t s  and C a l i f o r n i a .



A  r e c e n t  s u r v e y  of  400 m a j o r  U.S. c o m p a n i e s  f o u n d  t h a t  65 
p e r  c e n t  o f f e r e d  u p  to t h r e e  m o n t h s  u n p a i d  l e a v e  w i t h  t h e  
g u a r a n t e e  of  a job u p o n  return, a n d  46 p e r  c e n t  g u a r a n t e e d  a 
c o m p a r a b l e  job. M a n y  A l a s k a n  p u b l i c  and p r i v a t e  s e c t o r  
e m p l o y e r s  a l r e a d y  p r o v i d e  l e a v e  for c h i l d b i r t h .

F a m i l y  l eave is n o t  a r a d i c a l  idea, b u t  is a n  i m p o r t a n t  st e p  
t o w a r d s  e n s u r i n g  t h a t  f a m i l i e s  c a n  f u n c t i o n  in t o d a y ' s  
e n v i r o n m e n t .  S o c i e t y  c a n  n c  l o n g e r  v i e w  t h e  w o r k p l a c e  a n d  
the f a m i l y  as two c o m p l e t e l y  s e p a r a t e  p a r t s  o f  a n  e m p l o y e e ' s  
l i f e .

H o u s e  B i l l  224 w i l l  a c c o m m o d a t e  f a m i l y  l i f e  in the 
w o r k p l a c e ,  a n d  w i l l  r e s u l t  in m o r e  p r o d u c t i v e  w o r k e r s  a n d  in 
h e a l t h i e r  families. W e  u r g e  its s p e e d y  p a s s a g e .

S i n c e r e l y ,

S h e r r i e  Go l l
for t h e  A l a s k a  W o m e n ' s  L o b b y



MATERNITY AND PARENTAL LEAVE POLICIES: A COMPARATIVE VIEW      _ _ —   —  _ . . . .       _     —    _ «

COUNTRY DURATION JOB SECURITY AMOUNT/DURATION RECIPIENT

CANADA 17 -4 1 WEEKS YES 802/15 WEEKS MOTHER

ITALY 22-4B WEEKS YES BOX/22 WEEKS MOTHER

GERMANY !4-2G WEEKS YES 10 0 2/14-IB  WEEKS MOTHER

SWEDEN 12-52 WEEKS YES 902/3B WEEKS MOTHER 
or FATHER

FINLAND 35 WEEKS YES 1002/35 WEEKS MOTHER 
or FATHER

AUSTRIA IB-52 WEEKS YES 1002/20 WEEKS MOTHER.

CHILE IB WEEKS YES 1002/IB WEEKS UNSPECIFIED

USA* D D D D
* H a  F n d « r « l  P a l l c u  G a u r c m  Women  u t  Work .  ILD G lob a l  S u r v « u .  1 BB 4 )

K am i i rm un ,  M u t a r n l t u  P u r * n t * l  B a n a f l t *  R. L o e v a ,  I SBO.



Number o s C o m p e n s at i on  

A p p l i c a b l e  W e e ks  D u r i n g  R e t u r n  C om n en t s

Einploycr . P o l i c y  A l l o u c d  Le av e  Right s

T ab l e 1. P r e g n a n c y  Lea ve Po lic ie s of Sor w P u b l i c  a n d  Pr iva te  S e ct or E m p l oy e rs  in Al aska

P U B L I C  S ECTOR

A n c h o r a g e  Sc hool D is t r i c t  d i s a b i li t y 

(IIEA r e p r e s e n t e d  em pl oy ee s ) leave

6 if natural, u se  sick leave 

B i f Ces ar e an  then LUOP

Yes

Bristol B a y  Bo ro u gh m aterni ty 

leave

C i t y  a n d  Bor o ug h  of J un e au  n o ne

F ai rb an k s Nort h Star B oro ug h m a t er n it y  

( A P E A - r c p r c s c n t e d  emplo ye es)  leave

J u n e a u  School D i st r ic t  m a t er n it y

( N E A - r e p r e s e n t e d  e mplo ye es)  leave inc.

in parental 

leave p o l ic y

13

u se sick, 

then annual 

then LWOP

u se personal, 

then LWOP

not sp ec if i ed  u se sick, 

then LWOP

Yes s up e rv i so r  approval r eq u i r e d  if m o r e  than

9 w ee k s ore re qu ire d

—  n o p o l i c y  for pr egnant workers, an emp lo yee

m a y  u se  their a c c um u la t ed  personal leave 

or o th er  e mplo ye es m a y  d o n a t e  their leave

Yes, with n o  m a y  b e e xt e n d e d  an a dd iti ona l 90 d a y s wit h a

loss of s er v ic e  p hy s ic i an s  statement; c o v e r e d  b y medical 

time b e ne f i t s  w hi l e on m a t e r n i t y  leave

Yes the length of the leave p e r i o d  is

d e t e r m i n e d  b y  the e mp l oy e e a n d  h er d oc to r

M a t a n u s k a - J u s i t n a  Bor ou gh m a t e r n i t y  

I ca ve

use  sick, 

then annual, 

then LWOP

Yes this p ol i cy  was just i nst it ute d w it h n eg o t i a t i o n

of current contract, pr io r  p ol i cy  was not formal, 

but g e n e r a l l y  6 wee ks w e re  a ll ow e d

M u n i c i p a l i t y  of A n c h o r a g e medical LW OP  6

or

s h o r t - t e r m  va ries 

disabiIi ty

n o p ay

some  p os s ib le

Yes

'U p 

%
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T a b l e 1. P r e g n a n c y  Le ave P o l ic i es  of So me  P u bl i c a n d  P r i v at e Sect or  E m pl oye rs  fn Alas ka

E m pl o y e r

Humber of 

A p p l i c a b l e  Uc ck s

P o l i c y  A l l o w e d

C om pe n sa t io n

D u ri ng

Leave

R etur n

Rights

Comncntr.

P U B L I C  S EC TOR

A n c h r r a g e  School D is t r i c t  d i s a b i l i t y  

(H EA r e p r e s e n t e d  e mp loy e es )  leave

6 if natural, use sick leave 

8 i f C e sa r e a n  then LWOP

Yes

B rist ol  B a y  B o r o ug h  m at e r n i t y

leave

C i t y  a n d  Bo ro u gh  o '  J un eau

F a i r b a n k s  llorth Sta r B or oug h m at e r n i t y  

( A P E A - r e p r e s e n t e d  e mp loy ee s) leave

13

use sick, 

then annual 

then LUOP

use personal, 

then LWOP

Yes s u p e r v i s o r  approval r eq ui r ed  if m o r e  than

9 w e e ks  a re  r e qu ire d

n o p o l i c y  for pr egn an t workers, a n c np l oy e e 

m a y  us e their a c c u m u l a t e d  p ersonal leave 

or o t h e r  e m plo ye es m a y  d o n a t e  the'r leave

Yes, with n o m a y  b o  e x t e n d e d  o n additional 90 da ys wi th a

loss of s er vi c e p h y s i c i a n s  statement; c o v e r e d  b y  medical

time b en e f i t s  w hi le  o n  m a t e r n i t y  leave

J u n e a u  School Dist ri ct 

O I E A - r e p r e s e n t e d  employ ee s)

m a t e r n i t y  

leave inc. 

in parental 

leave p ol i cy

not s p e c if i ed  use sick, 

then LWOP

Yes the length of the leave p e r i o d  is

d e t e r m i n e d  b y  the e mp l oy e e a n d  her d o ct o r

H a t a n u s k a - S u s i t n n  Bo rou gh matcrni ty 

leave

use  sick, 

then annual, 

then LWOP

Yes this p o l i c y  w as just i nst it ut e d with n e go t i a t i o n

of c urrent c ontract, pr io r  p o l i c y  was not formal, 

but g e n e r a l l y  6  wee ks w er e  a l l o we d

M u n i c i p a l i t y  of A n c h o r a g e medical LUOP 6

or

s h o r t - t e r m  v aries 

disabiIi ty

no p a y

some p os si b le

Yes

"O r '
c. F
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T able 1. P r e g n a n c y  L ea ve  P ol i ci e s of S o m e  P ub l ic  a n d  P r i v a t e  S ec tor  E mpl oy ers  in A l ask a

N u m b e r  of C o mp e ns a ti o n 

A p p l i c a b l e  W e e k s  D u ri n g R et u r n  C om ne nts

E m p l o y e r  P o l i c y  A l l o w e d  Lea ve  Ri ghts

P U O L I C  S EC T OR

N o r t h  S l o p e  B o r ou g h matorni ty 

leave

m a y  use 

personal, 

then LWOP

Yes m a y  e x t e n d  the leave p e r i o d  with

d oc to r ' s  c e r t i f i c a t e

S t a t e  of A l a s k a  m at e r n i t y

( A P E A - r c p r e s e n t e d  e mp lo y ee s ) leave

u s e  sick, 

the n annual, 

then LWOP

Yes e x t e n s i o n s  m a y  bo g r a n t e d  wi th a d o ct o r ' s

c e r t i f i c a t e  or b y the su per vi sor

P R I V A T E  S EC T OR

A R C O a nt ic ip ate d 

d i sa bi l it y  

leave

25 m a y  or m a y  not 

b e paid, ca n 

u s e  sick leave 

for p e rio d 

a ct ua l ly  

d i sa b l e d

yes, if return  

imm ed iat ely  

aft e r d isability, 

otherwise, job 

not g u ar a n t e e d

c o n s t r u c t i o n  c o m p a n i e s  d is ab i li t y

( I earnstors) leave

25 u s e  sick, 

then annual 

m a y  a ls o  be 

p a i d  time loss 

b en e f i t s  

( $ 10 0/ week)

Yes, with 

scniori ty



Tabic 1. P r e g n a n c y  L e a v e  P o li c i e s  of Some P u b li c  an d P r i v a t e  S ec to r E m p l o y e r s  in A las ka

N umb er  of C om p e n s a t i o n  

A pp li ca b le  Ueek s D u r i n g  R e tu r n

Em pl oye r P o li c y A l l o w e d  L ea v e  Rights
C o mncn ts

PRI V AT E  S EC TO R 

Cook  Inlet Re gion, Inc.

ele ct ric al u ti l i t i e s  

( I B E U - r e p r e s e n t e d  w or ke rs)

medical

leave

d i sa bi l it y

leave

12 LUOP

LUOP

Yes

Yes, with 

seniori ty

medical IWOP  is u s e d  for r,.l s i t u a ti on s  

w h e re  a n e mp lo y ee  is a bse nt for m edical 

reasons, do cs not c on m c n c e  unt il sick an d 

annual leave a r e  used, h e al t h insura nc e is 

p a i d  d u r i n g  m edi ca l leave; m a y  bo e x te n d e d  

u p  to o n  a dditional 12 week s

the e i g h t  w e ek s b e gi n s af te r  a n y  medical 

d i s a b i l i t y  ends, p o l i c y  ap pl i es  to the m o t he r  

a n d  f ath er of n e wb o r n s  a n d  a d opt ion s

g r o c ci y s t ore s 

(retail c le r ks  r e p i c s c n t e d  

by the UfC W)

National B an k  of A l a s k a

m otc rn i ty  

I eavc

medical 

leave of 

abs en ce

25 use sick, 

m a y  b e p a id  

$100 /w k for 

first 6  week s

u se sick, 

then annual, 

then LUOP

Yes, with 

s e n i o r i t y

not g u a r a n te e d 

but will try to 

p l a c e  in o l d  or 

sim i la r  p o s i t i o n



A p p l i c a b l e  Wee k s D u r i n g  R e t u r n  Coiuncnts

liiploycr P o l i r y  At low ed  L e a ve  R ig h ts

PRI V AT E  SECI OR 

S ea Al as k a

S oh i o

medical 

I ca ve  

or

temp ora ry 

d isabiIi ty 

leave

disabiIi ty 

I cave 

or

pet sonal 

leave of 

abs en ce

varie s

v aries

12-25, but 

g e n e ra ll y  o 

for p re g n a n c y

u se sick, 

then a n n u a l , 

then LU OP

LWOP

m a y be pai d

yes

yes

yes

medical leave is u s e d  for a ny  s i t u at i on  whe re  

it is m e d i c a l l y  prudent for the e mp l oy e e to 

bo absent, the length of leave d e t e r m i n e d  

b e t w e e n  the e mp lo yee  a n d  the V i c e - P re s id e nt  of 

A dm ini str ati on ; tempo ra ry d i s a b i l i t y  ap pli es  to 

e x t e n d e d  illness or pregnancy, a n d  a d o ct or' s 

c e r ti fi ca t e is required

no p a y

D a t a  c o l l e c t e d  by te le p ho n e s u i v e y  c o n d u c t e d  d u r i n g  the we ek ol J a n u a r y  19 • 23, 1907.

A PI A = A las ka publ ic  Employee:;1 A s s o c i a t i o n

IUEW - International B r o t h e r h o o d  of Elect ric al Wo rk er s

IW op  - L ea ve  Wi thout P a y

lit'A = Rational E d u c a t i o n  A s s o c i a t i o n

IJft.W ~ U n i t e d  Foe j an d Cotnnoi ciai Wo rk e rs

P r ep a r e d  b y  the H o use  R e se ar ch Agency, J a n u a r y  1907 ( 0 7- 0 79 . ukl)



leaves
There are pluses, 

minuses to consider
By JOHN CREED  

S t a f f  W r i t e r  
. Dentist Dennis Andersen lias 

an all-women work force in his 
- downtown Fairbanks office, 
i Like many A laska businesses, 

most of his six fu ll-time and two 
part-time employees, including 

. his expectant wife Joan,1 are in 
‘ their rhild-bearing years.
• But un like  some American 
‘ businesses/ Andersen.apknow-.i 
’• ledges his workers have babies.

“ We give them lim e  o ff to 
have their babies without pay,”  
he sa id . ‘ ‘ They have usua lly  
s ta y e d  o u t f o r  a b ou t fo u r  
months. And then they come 
back to work fo r us at the same 
job .”

The te rm  fo r  this policy is 
m atern ity leave. Some ca ll it 
parental leave, however, to in­
clude fathers—amid a radically 
changed fam ily  scene nation-

See re lated stories 011 maternity 
trends and legislation, pages 3 
and IS. .

wide over the past couple de­
cades.

‘ ‘ The trad it ion a l American 
fam ily  model used to work well 
in the olden days when we had 
the husband at work and the wife . 
at hom e," said Mia Oxley of the. j 
Anchorage Women’s Cornmis- - 
sion. She is also a board member 
o f Child Care Connection, a re ­
fe r r a l agency prom oting pro- 
fam ily  work policies.

“ But since the model o f the 
traditional fam ily  is only 10 per­
cent o f the nation’s fam ilies to­
day, it ju s t doesn’ t work any­
m ore ,”  she said.

Despite that change, Oxley 
said, less than 40 percent o f to- 
( S e e  M A T E R N I T Y ,  B a c k  P a g e )  '■
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' '(Continued from page 1) > Itted to what’s called free enter-
dav's working women have the b e -' ■ prise ,”  said Andrea Helms, politic- -
neflts o f either parental or matern l 
ty leave.

Oentjst Andersen wouldn’ t think 
o f le tting employees go because 
Uiey need more time to give birth or 
to "bond”  with their babies dfiring 
those critica l first few months.

"W e put so much time and ener­
gy into our sta ff, it ’s worth it to us to 
get them back ," he said.

Andersen has p^ver considered 
paid maternity l^ave and "no one 
ever asked fo r it.

" I t  would be prohibitive fo r our 
sm all business to do that," he said. 
"D o in j what we’re doing Is about 
as fa r as we can go.”

Although this local example o f an 
apparently viable parental leave 
policy might be following a growing 
trend to assist two-wage-earner 
h o u s e h o ld s  w ith  c h i ld r e n ,  
Andersen has an added feature fo r 
.mothers a fter they return to work.

Across the ha ll from  the dental 
office Is a "ch ild  development cen­
te r ,"  staffed by a certified prim ary 
teacher fo r the infant children of 
Andersen and his employees.
N a tio n a lly , Andersen m ay be 

more o f an exception than the ru le 
in private business.

The United States is the world ’s 
only industrialized nation without a 
national policy fo r parental leave 
o r day-care centers, Oxley said.

"The main difference of the Un-. 
ited Sta les with every other coun­
try , is that they are not blindly com-

a l science p ro fesso r at the U n i­
versity o f A laska-Fairbanks.

In  Sweden, workers are granted 
up to 52 weeks o f paternity leave,' 
with 38 o f those weeks at 90 percent 
of their weekly sa la ry . In Canada, 
w o rke rs  rece ive up to 17 weeks 
parental leave at 60 percent sa la ry  
fo r 15 weeks, according to the In ter­
national Labor Office in Geneva.

'  Nevertheless, last nlcnth’s U.S. 
Supreme Court decision, allowing 

. states to order private companies 
'to g ran t short, unpaid disability 
leaves to new mothers, promises to 
again push the issue o f parental be­
nefits before Congress and state 
legislatures.

In  A laska , the paren ta l teave 
issue has potential political ram i­
f ic a t io n s  because much o f the 
population is in its child-bearing 
years, so many more v/omen with 
infants and young children are in 
the workforce, so many mothers in 
A laska a re  sing le, and because 
fam iles here a re  la rg e r than the 
national average.

F o r example, the United States 
has 1.8 children per fam ily while 
A laska has 2.4, according to state . 
demographer Greg W illiams.

"W e have the highest fe rtility  
r a t e  in  the n a t i o n / ’ lie s a id . 
"T he re ’s a mini baby boom going 
on up here .”  1

Nationa lly , about 50 percent o f 
women are in the work force, while 
in A laska , 60 percent o f women

work, W illiam s said.
A laska is firs t per capita nation­

wide fo r adults with high school di­
plomas and No. 3 behind the D is­
trict o f Columbia and Colorado fo r 
adults with college degrees.

H ighe r education le v e ls , W il­
liam s said , m akes it even more 
like ly  fo r fam ilies to have two wage 
earners. Add to that, he said, the 
fact that the biggest bulge in A las­
k a ’s population chart occurs in the 
15-44 age g rou p— o r the ch ild ­
bearing years . .’

In  addition, fo r  the state ’s non- 
Native population, A laskans lack 
extended fa m ily  m em bers who 
often help in child rearing .

Adding that up might point to a 
need fo r paren ta l and maternity 
leave laws in A laska, but private 
employers especially might balk at 
the p o ten tia lly  added costs fo r 
doing business in an a lready bat­
tered economy.

"W e are small-scale enough at 
UA F so that we can close re la ­
t io n sh ip s  to o u r e m p lo y e e s ,"  
Helms said. "B u t training o f em­
ployees is free  at the university. I f  
you are running a store downtown, 
that tra in ing  is not fre e . W e ’ ve 
socialized the costs at the universi­
ty, and the taxpayer pays the price. 
Not so in private industry."

N eve rthe less , having a baby 
might be postponed indefinitely if it 
might mean losing your job.

“ It  can be very devastating to a 
fa m i ly  i f  m o th e rs  go w ith  the 
assumption that the job is going to

be there when they get back and it’s 
not,”  said Penney Sales, coordina­
tor fo r the Anchorage-based North­
ern Institute’s Working and Fam ily 
P ro jec t.

C liffo rd Brcnnen, head of the de­
partm ent o f behaviora l sciences 
and human resourses at the Uni­
versity o f A laska-Fairbanks, said 
on-site day care facilities often cost 
employers less irt the long run.

"One o f the main reasons fc r em­
p loyee absenteeism  is fo r child 
c a re ,"  he said. " I t  makes jood  dol­
la r  sense to provide facilities, when 
the company is large enough, fo r 
women with in fan ts to ca re  fo r 
them  th e re . They cou ld extend 
child care a ll the way to pre school. 
A rrangem ents with baby s itte rs 
and the like causes mothers a lot of 
stress .”

As fo r the recent Supreme Court 
d e c is io n  on m a te rn i ty  le a v e , 
however, Brennen said the ruling 
has put the women’s movement in a 
dilemma.

“ You re a lly  can’ t have equality 
and ask fo r gender d ifferences,”  he 
said.

" I  think the ru ling was a very 
good firs t step ," said Ruth Lister, 
executive director of Women in C ri­
sis Counseling and Adoption, or 
W ICCA, which assists doinestic- 
violence victims.

"W om en that we see are very 
often in low-paying jobs, so they 
wouldn’ t be able to take that leave 
if no other means of support were 
there .”
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Parental 
leave law overdue?
Congress reacts 
to ‘baby boomlet’
By JUDI HASSON
United Press International
7 WASHINGTON -  With hall of today’s working worn- pn the mothers of young chil­dren, Congress is considering a controversial b ill that would guarantee job security for all workers who want time off to care for their newborns.

The bill is the Parental and Medical Leave Act of 1986 and it would guarantee for the first time iVi months off — without pay — and job securi­ty for parents who want to take time out to care for their newborn, newly adopted or sf .iously i ll children.With the nation’s post-war "baby boom" generation now ; having.a, “ baby boomlet”  and.. with more mothers' remaining - in the workforce, experts say a national parental leave poli­cy is long overdue.The United States, they say, i4 the only industrialized nation with no guaranteed parental leave, lagging be­hind Canada, Italy, Finland and .Chile, which provide as much as 39 weeks leave, some of it paid.“ When you have a demo­graphic change such as we’ve witnessed, the country has to do something in order to make it possible for families to function,”  said Wendy Y/il- liams, a Georgetown Law School professor. “This is a very minor but Important step to assuring that families can function w e ll." .The bill, however, is facing -tiff opposition from the U.S. 'hamber of Commerce, the major business lobby, which maintains it is not the govern­ment’s role to dictate employ­ment policy.-The chamber's position and opposition from some key conservative lawmakers who say it is bad for business might make it hard to get the - t u n .
v ; i i  . i .  i

, , . . .B u t  supporters hope to hold hearings iind press fo r a - 1 ..vote-on the issuevhefora-^o-..w *
• Hcise seats and one-third.of . the senators are up for re- *;,- 

election. • ' >yinv«?.'Vt .;>••... . ‘.'One would think'that this - ,V  . being an- electlonr year, the . people in Congress are going to be attentive to the needs of their constituencies,”  Wil­liams said. "And thi i has got to be high on . the list of ' women in the workforce.”  .The bill, introduced in the jyii.- House and Senate last week, ui* calls for up to 18 weeks of unpaid leave and returning workers to their previous po- - sitions with fu ll benefits and seniority.
“The new reality fo r most ' 7 - working women today in- . ' 7  volves remaining in the labor ’■ j force despite, pregnancy and childbirth, as well as child- caring and child-rearing re­sponsibilities,”  said Sheila Kammerman, a professor of social policy and planning at Columbia University.Labor Department statis­tics show that in 1985, half of a ll mothers of children under , .3 were working — up from 34 percent a decade ago. The total number of mothers in • »the workforce with children f . l ; ’, under age 18 rose to 20 mil- lion last year. — an increase of.'>>>•&•. - . nearly. 5QO.OOO },months. -s*V - <s

t Statistics also say that 85 percent of the 50 m illion women in today’s workforce are likely to become pregnant • during their working years.The surge of mothers into the labor force in recent years has increased the pressure on Congress and the corporate ' ' world for • better child care, flexible work hours and other .benefits.“ It is no longer ‘Leave It to Beaver’ time," said Rep. Pa­tricia Schroeder, D-Colo., re­ferring to the classic TV fami­ly model of father at work and mother at home.“ The superwoman has col­lapsed, collapsed of exhaus­tion,”  said Schroeder, the mother of two and a sponsor of the bill. She said it is time the workplace changed to ac­commodate the changing workforce.Catalyst, a New York re­search firm on career , and family issues, found in a re­cent survey of 400 major com­panies that 65 percent offered up to three months unpaid leave .with the guarantee of a job and 46 percent guaranteed a comparable job. ... . —  — . —>

-. f.i: 
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SE N A T E  P A R E N T A L  LEAVE B I L L  I N T RO D U C E D  ON F I R S T  DAY O F  100TH CONGR ES S

On J a n u a r y  6, 1987, the histo r i c  day 
the Senate c o n v e n e d  for the 100th 
Congress, Sens. C h r i s  Dodd (D-CT) and 
A r l e n  Specter (R-PA) in t r o d u c e d  parental 
l eave bill S 249. T h i s  is the Senate 
c o m p a n i o n  l e g i s l a t i o n  to Represe n ta t i v e  
P a t ricia S c h r o e d e r ' s  (C-CO) Family and 
Medical Leave Act sc h e d u l e d  to be 
i n t r o d u c e d in the H ouse in e arly February.

Both bills p r o v i d e  job s e c urity to 
em p l o y e e s wh o  take u n p a i d  leave for 
serious family or m e d i c a l  reasons. An 
e x e m p t i o n  is p r o v i d e d  for employers w i t h  
less than 15 employees. Pre--existing 
h e a l t h  b e n efits m u s t  c o n tinue to be 
p r o v i d e d  d u r i n g  the leave period, and the 
e m p loyee has the right tis the sam? or an 
e q u i v a l e n t  p o s i t i o n  upon returning to 
work. The p r o v i s i o n s  of S 249 are:

* Family l e a v e — An employee m a y  take 
up to 18 weeks of u n p a i d  leave over a 24 
m o n t h  period for the birth, a d o pt i o n  or 
serious illness of a child. The House 
bill also includes d e p e n d e n t  parents, but ,, 
the Senate bill only  covers children.

* Medical l e a v e — An employee ma y  
take up to 26 w e ek s  of u n pa i d  leave over a 
24 m onth per i o d if the employ e e  is unable 
to work as a result of a serious health 
condition.

A AUW has e n d o r s e d  the Family and 
Medical Leave Act beca u s e  moth er s  and 
fathers deserve the right to take a period 
of leave from their jobs to pa r t i cipate in 
the early care of n e wb o r n  or newly adopted 
children, or to care for a child or an 
elde r l y  d e p e n d e n t  w i t h  a serious health 
problem. Supp o r t  for family leave 
is part of A A U W * s  h i s t o r ic  commitment to 
p rinciples and p o l i c i e s  that promote the 
economic w e l l - b e i n g of all persons and 
e nsure p r o t e c ti o n  from discrimination.

Changes in the work force and in 
A m e r i c a n  families in the last decade have 
d r a m a t i c a l l y  inc r e a s e d the need for a 
national family leave policy. More women 
work outside the home than ever before,

and people are li v i n g  longer, often 
req u i r i ng  the care of their families. The 
tr a d i t i o na l  fam i l y of two children, 
w o r k i n g  father, and homemaker mot h e r now 
makes up onl y  7% of all families. The 
federal g o v e r n m e n t  e stimates that b y  2025, 
40% of the d e p e n d e n t  care population will 
be over 65.

In 1986, there wer e  52 million w om e n  
in the p a i d  w o r k  force, an increase of 
178% since 1950. Also, 80% of w o r k i n g  
w o m e n  are l ik e l y  to be c o m e  pregnant during 
their w o r k i n g  lives, and over h alf of 
these w o m e n  are back at wo r k  w i t h i n  a year 
a f t e r c h i l d b i r t h.  More than half of the 
45.6 m i l l i o n  c h i l d r e n  in two-parent 
families have b oth pare n ts  in the wor k 
force, and the m a j o r i t y  of mothers in 
these famil ie s  work beca u s e of e c o n o m i c  
need. V e t curr e n t  federal labor policies 
force pare n t s  to choose between their 
fa m ilies and their jobs.

Desp i t e  the i n c r e a s i n g number of 
c o m p a n y - s p o n s o r e d  family leave policies, 
a£ least 60% of w o m e n  employed b y  large 
c o m p a n i e s  (those w i t h  more than 500 
employees) lack paid m a t e r n i t y - r e l a t e d  
b e n e f i t s  that w o u l d  pe r m i t  a six-week 
leave. Also, a l m o s t  a third of all 
A m e r i c a n  w o r k e r s  are e m p loyed by companies 
wi t h  fewer than 25 employees, w it h  w o m e n  
w o r k e r s  c o n s t i t u t i n g  43% of this segm e n t 
of the w o r k  force. W hile such small 
com p a n i es  c r e a t e  the largest p e r ce n t a g e  of 
ne w  jobs, they are the least likely to 
p r o v i d e  a d e q u a t e  employee benefits.

A C T I O N : FIRST, W R I T E  YOU R  R E P R E S E N T A T I V E  
U R G I N G  H I M / H E R  T O  BE A N  O R I GI N A L  C O S P O N S O R  
OF TH E  F A M I L Y  A N D  M E D I C A L  LEAVE A C T  B Y  
S I G N I N G  O N  TO T H E  BIL L  B E F O R E  ITS 
IN T R O D U C TI O N .  T H E N  W R I T E  Y O U R  SENS.
U R G I N G  T H E M  TO S U P P O R T  AM E R I C A N  FAMIL I E S  
BY C O S P O N S O R I N G  S 249. T A R G E T  HCS IN THE  
S O U T H  BY U R G I N G  THEM TO S U P P O R T  FAMIL I E S  
A N D  C O S P O N S O R  T H E S E  BILLS.

M i s s i o n  S t a t e m e n t  T h e  A m e r i c a n  Association of University W o m e n  

p r om o t e s  equity for w o m e n ,  cducati i and self-development over the 

life span, a n d  positive societal change.



R E S P O N S E  T O  I N T R O D U C T I O N  OF P A R E N T A L  L E A V E  L E G I S L A T I O N
B Y  J O H N  S L O A N  

P R E S I D E N T  A N D  C E O  
N A T I O N A L  F E D E R A T I O N  OF I N D E P E N D E N T  B U S I N E S S

FEB. 3, 19 8 7

As the r e p r e s e n t a t i v e  for m o r e  t h a n  a h a l f - m i l l i o n  s m a l l -  and 
i n d e p e n d e n t - b u s i n e s s  o w n e r s  a l l  a c r o s s  A m e r i c a ,  the N a t i o n a l  
F e d e r a t i o n  of I n d e p e n d e n t  B u s i n e s s  t o d a y  r e - c o n f i r m s  its o p p o s i t i o n  
to a n y  p r o p o s e d  l e g i s l a t i o n  m a n d a t i n g  b e n e f i t s  by e m p l o y e r s .

T h e  b i l l  i n t r o d u c e d  t o d a y  b y  Reps. P a t r i c i a  S c h r o e d e r  of 
C o l o r a d o  and W i l l i a m  C l a y  of M i s s o u r i  is a m e a s u r e  w h i c h  h a s  b e e n  
c r e a t e d  in a n  a t m o s p h e r e  d e v o i d  of s u b s t a n t i v e  i n f o r m a t i o n  and inpu* 
f r o m  the s m a l l - b u s i n e s s  c o m m u n i t y .

Rep. S c h r o e d e r ,  in a r e c e n t  i n t e r v i e w  w i t h  a m a j o r  d a i l y  
n e w s p a p e r ,  s a i d  t h a t  p a r e n t a l  l e a v e  is m o r e  a " m i n i m u m  l a b o r
s t a n d a r d "  t h a n  a f r i n g e  b e n e f i t  not u n l i k e  c h i l d  l a b o r  laws or
w a g e  and h o u r  laws.

T h i s  s t a t e m e n t  r e v e a l s  a s h o c k i n g  n a i v e t e  b y  Rep. S c h r o e d e r  
c o n c e r n i n g  t h e  r e l a t i o n s h i p  b e t w e e n  b e n e f i t s  and jo b s  in t h e  U.S. 
eco n o m y .  S h o u l d  m a n d a t e d  e m p l o y e e  b e n e f i t s  s u c h  as p a r e n t a l  l e a v e  
and m e d i c a l  l e a v e  b e c o m e  " f a m i l y  r i g h t s , "  t h e y  w i l l  p r e - e m p t  the 
e c o n o m i c  d i s c r e t i o n  of t h e  e m p l o y e r  and s u p p l a n t  b a r g a i n i n g  b e t w e e n  
e m p l o y e e  and e m p l o y e r .

T h e  n u m b e r  one p r o b l e m  for .American s m a l l  b u s i n e s s e s ,  a c c o r d i n g  
to a s u r v e y  of N F I B  m e m b e r s ,  is the c o s t  of h e a l t h  i n s u r a n c e .  
L e g i s l a t i n g  n e w  b e n e f i t s  w i l l  o n l y  e x a c e r b a t e  this p r o b l e m  and 
t h r e a t e n  t h e  s u r v i v a l  of s m a l l e r  firms-. F o r  s m a l l  b u s i n e s s e s ,  
h e a l t h  i n s u r a n c e  is t h e  m o s t  c o m m o n  t y p e  of f r i n g e  b e n e f i t  p r o v i d e d  
to e m p l o y e e s  and yet, o v e r  o n e  t h ird of s m a l l  e m p l o y e r s  do not 
p r o v i d e  c o v e r a g e  l a r g e l y  b e c a u s e  of w o r k f o r c e  c o m p o s i t i o n  or cost. 
S mall b u s i n e s s e s  e x p a n d  b e n e f i t  c o v e r a g e  as t h e i r  p r o f i t a b i l i t y  
i n c r e a s e s ;  n o w h e r e  is t h i s  f a c t  r e c o g n i z e d  in the l e g i s l a t i o n . '  
R a t h e r ,  d i c t a t i n g  a n e w  b e n e f i t  is m o r e  l i k e l y  to r e d u c e  an 
e m p l o y e e ' s  t o t a l  b e n e f i t s  p a c k a g e ,  e l i m i n a t e  s o m e  k e y  b e n e f i t s  s u c h  
as h e a l t h  i n s u r a n c e  or p e n s i o n  c o v e r a g e  or w o r s e ,  e l i m i n a t e  n e w  
j o b s .

- m o r e -
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Rep. S c h r o e d e r  a l s o  c l a i m s  t h a t  p a r e n t a l  l e a v e  h a s  n o t  c a u s e d  
p r o b l e m s  in c o u n t r i e s  t h a t  h a v e  g o n e  m u c h  f u r t h e r  on  t h e  issue. We 
h a v e  o n l y  to l o o k  at the m i s b e g o t t e n  E u r o p e a n  e x p e r i e n c e  to s e e  h o w  
d e v a s t a t i n g  g o v e r n m e n t - i m p o s e d  b e n e f i t s  c a n  be. A l t h o u g h  the U.S. 
is the o n l y  i n d u s t r i a l i z e d  n a t i o n  w i t h o u t  a p o l i c y  for j o b  a n d  
i n c o m e - p r o t e c t e d  m e d i c a l  and f a m i l y  l e a v e s ,  it c o n t i n u e s  to c r e a t e  
jo b s  at a n  o v e r w h e l m i n g  rate. E u r o p e a n  c o u n t r i e s ,  w i t h  t h e i r  
g r o w i n g  n o n - w a g e  b e n e f i t s ,  h a v e  s e e n  no n e t  job c r e a t i o n  s i n c e  1975.

The m a j o r  share, 7 0 - 8 0  p e r c e n t ,  of a l l  n e w  j o b  c r e a t i o n  in this 
n a t i o n  t o d a y  c o m e s  f r o m  the s m a l l - b u s i n e s s  s e c tor, not the F o r t u n e  
500, w h i c h  lost 3 m i l l i o n  j o b s  b e t w e e n  1 9 8 0 - 8 3 .  At a t i m e  w h e n  the 
P r e s i d e n t  and C o n g r e s s  h a v e  w i d e l y  a c k n o w l e d g e d  that our n a t i o n  is 
t e e t e r i n g  o n  the b r i n k  of l o s i n g  its c o m p e t i t i v e n e s s ,  to p l a c e  
b u r d e n s  s u c h  as m a n d a t e d  p a r e n t a l  leave o n  our m o s t  p r o d u c t i v e  and 
c o m p e t i t i v e  e c o n o m i c  r e s o u r c e  is u n i m a g i n a b l e  and m o s t  c e r t a i n l y  
u n w i s e  in t o d a y ' s  r a p i d l y  c h a n g i n g  g l o b a l  m a r k e t .

A t t a c h e d  to th i s  s t a t e m e n t  are c h a r t s  w h i c h  d e t a i l  the 
r e l a t i o n s h i p s  b e t w e e n  s u c h  p o l i c i e s  and e c o n o m i c  i n d i c a t o r s  a m o n g  
the E u r o p e a n  n a tions. T o  h i g h l i g h t :

••'•'Those n a t i o n s  w i t h  t h e  l o w e s t  p r o p o r t i o n  of b e n e f i t s  t : 
w a g e s — A u s t r a l i a ,  U S A  and J a p a n — a l s o  h a v e  t h e  h i g h e s t  
l e v e l s  of e m p l o y m e n t  g r o w t h .  ( C h a r t s  1 i. 2)

••'•'These sa m e  n a t i o n s  e x h i b i t  lower l e v e l s  of u n e m p l o y m e n t  and 
d u r a t i o n  of u n e m p l o y m e n t .  ( C h arts 3 & 4)

•'•'Moreover, in l o o k i n g  at f e m a l e  l a b o r  p a r t i c i p a t i o n  rates, 
it w o u l d  a p p e a r  t h a t  i n c r e a s i n g  f r i n g e  b e n e f i t s  (as a 
p e r c e n t a g e  of w a g e s )  has no effect. ( C h a r t  5)

••'•'American c o m p a n i e s  h a v e  b e e n  b o o s t i n g  t h e i r  p r o d u c t i v i t y  by 
a d d i n g  m o r e  c a p i t a l  a n d  m o r e  labor, but E u r o p e a n  c o m p a n i e s  
h a v e  b e e n  u t i l i z i n g  c a p i t a l  i n s t e a d  of labor. L a b o r  m a r k e t  
r i g i d i t i e s ,  w a g e  and b e n e f i t  m a n d a t e s  a r e  r e s u l t i n g  in 
e x c e s s i v e  s u b s t i t u t i o n s  of c a p i t a l  f o r  l abor in E u r o p e .  
( C h a r t  6)

N F I B  m e m b e r s ,  82 p e r c e n t  of w h o m  o p p o s e d  m a n d a t e d  p a r e n t a l  and 
d i s a b i l i t y  l e a v e  in a r e c e n t  s u r v e y ,  have b e e n  v o c a l  o n  t h i s  
subject. H e r e  are some of t h e i r  c o m m e n t s :

- P a ris, TX: " T h e s e  b i l l s  e f f e c t i v e l y  i n c r e a s e  an e m p l o y e r ' s  co s t  
of l a b o r  w i t h  no c o m m e n s u r a t e  i n c r e a s e  in p r o d u c t i v i t y .  It c a n  
o n l y  h a v e  an i n f l a t i o n a r y  impact on our e c o n o m y .  It s e e m s  
o b v i o u s  t h a t  this d i s c o u r a g e s  a d d i t i o n a l  h i r i n g  i n s t e a d  of the 
e n c o u r a g e m e n t  that is n e e d e d . "

- m o r e -
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- P o c a t e l l o ,  ID: "We are all s y m p a t h e t i c  t o w a r d  our e m p l o y e e ' s
n e e d s  W e  w a n t  the b e s t  for our p e o p l e  and t h e r e f o r e  let us
take c a r e  of o u r  p e o p l e  o n  a n  i n d i v i d u a l  basis. W e  c e r t a i n l y  do 
not n e e d  a n y  m o r e  p a p e r w o r k  and r e d - t a p e  f r o m  our g o v e r n m e n t .
. . .you c o u l d  be d o i n g  e v e r y o n e  a d i s s e r v i c e  if t h i s  p r o p o s e d  
l e g i s l a t i o n  f o r c e s  s o m e  of us out of b u s i n e s s .  T h e  jo b s  for JO 
p e o p l e  c o u l d  be lost f o r  t h e  sa k e  of o n e  or t w o . "

- A l b a n y ,  GA: "If t h i s  b i l l  c a m e  about, w i t h  75 p e r c e n t  of m y
e m p l o y e e s  b e i n g  f e m a l e ,  I w o u l d  h a v e  to add 1 0 - 1 5  e m p l o y e e s  to
m y  p a y r o l l  j u s t  to m a k e  u p  for t h e i r  leave. I do h a v e  a
v o l u n t a r y  p l a n  w i t h  m y  e m p l o y e e s  th a t  w h e n  t h e y  do l e a v e  for 
p a r e n t a l  a n d  f a m i l y  s i c k n e s s e s  t h e y  h a v e  p a i d  da y s  off and so m e  
u n p a i d  d a y s  off. I do  h o l d  j o b s  o p e n  f o r  them. I b e l i e v e  t h i s  
a c t i o n  is b e t t e r  v o l u n t a r y  r a t h e r  t h a n  m a n d a t o r y . "

- D a l l a s ,  TX: " O u r  c o m p a n y ,  as p o l i c y ,  has a l w a y s  g r a n t e d
n o n - p a i d  l e a v e  for m a t e r n i t y  and i n j u r y / h e a l t h  r e c o v e r y ,  so this 
w o u l d  m a k e  no  d i f f e r e n c e  to our p a t t e r n  of e m p l o y e e  
r e l a t i o n s h i p s — w h a t  we f e e l  is o b j e c t i o n a b l e  is the ' m a n d a t o r y '  
n a t u r e  of t h e  p o l i c y .  S t e p  O n e  in l e g i s l a t i o n  is u s u a l l y  
f o l l o w e d  b y  S t e p  Two, a n d  t h a t  w o u l d  be p a i d  l e a v e  t i m e  for 
t h e s e  e x t e n d e d  p e r i o d s .  T h is, we feel, w o u l d  be an  o p p r e s s i v e  
b u r d e n  of a s m a l l  b u s i n e s s . "

As y o u  c a n  see f r o m  t h e s e  s t a t e m e n t s ,  s m a l l - b u s i n e s s  o w n e r s  are 
n o t  a n t i - f a m i l y  or o n l y  p r o - p r o f i t .  T h e y  k n o w  the v a l u e  of 
r e c r u i t i n g  a n d  r e t r a i n i n g  p r o d u c t i v e  e m p l o y e e s .  A n  N F I B  s u r v e y  
r e v e a l s  t h a t  t h r e e - q u a r t e r s  of o u r  m e m b e r s  a l r e a d y  p r o v i d e  t i m e  off 
t o  e m p l o y e e s  w i t h o u t  lo s s  of jo b s  or b e n e f i t s .  But, t h e y  a r e  a l s o  
r e a l i s t s  w h o  k n o w  t h a t  t h e i r  o p e r a t i o n s  can o n l y  s u s t a i n  a c e r t a i n  
l e v e l  of g o v e r n m e n t  i n t e r v e n t i o n .

T o m o r r o w ,  t h e  N a t i o n a l  C o m m i s s i o n  o n  J o b s  and S m a l l  B u s i n e s s  
w i l l  r e l e a s e  its r e p ort: M A K I N G  A M E R I C A  W O R K  A G A I N :  JOBS, S M A L L  
B U S I N E S S ,  A N D  T H E  I N T E R N A T I O N A L  C H A L L E N G E .  T h a t  report, w h i c h  f o r  
t h e  m o s t  p a r t  is e m b a r g o e d ,  r e a c h e s  s o m e  v e r y  i m p o r t a n t
c o n c l u s i o n s  n o t  the l e a s t  of w h i c h  is th a t  A m e r i c a  m u s t  w o r k  to
i m p r o v e  the e n v i r o n m e n t  for s m a l l  b u s i n e s s  and e n c o u r a g e
e n t r e p r e n e u r s h i p ,  b u s i n e s s  f o r m a t i o n  and job c r e a t i o n  or s u f f e r
the c o n s e q u e n c e s .  T h e  ca l l  f o r  m a n d a t e d  e m p l o y e e  b e n e f i t s  is 
c o n t r a r y  to t h a t  idea.

L e g i s l a t i o n  t h a t  m a n d a t e s  s u c h  b e n e f i t s  as p a r e n t a l  l e a v e  w i l l  
d e v a s t a t e  s m a l l  b u s i n e s s e s  and d e s t r o y  the v e r y  j o b s  a d v o c a t e s  se e k  
t o  p r o t e c t .  W e  e n c o u r a g e  C o n g r e s s  to w e i g h  che c o s t s  of s u c h  a 
m e a s u r e  v e r y  c a r e f u l l y  b e f o r e  p r o c e e d i n g  t o w a r d  a c t i o n  on th i s  
bill. T o  e n a c t  s u c h  an i l l - c o n c e i v e d  law w i l l  a l m o s t  c e r t a i n l y  
e l i m i n a t e  j o bs, b a n k r u p t  c o m p a n i e s  and, in the l o n g  run, e n s u r e  the 
c o n t i n u e d  d o w n h i l l  s l i d e  of our n a t i o n a l  c o m p e t i t i v e n e s s .

( S E E  A T T A C H E D  C H A R  

Fo r  F u r t h e r  I n f o r m a t i o n  C o n t a c t



CHART 1

FRINGE BENEFITS AS A PERCENTAGE OF 
WAGES IN MANUFACTURING INDUSTRIES 

BY SELECTED NATION: 1 9 8 5
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CHART 2
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CHART 3

UNEMPLOYMENT RATE ( 1 9 8 4 )  AND PERCENT 
GROWTH IN UNEMPLOYMENT RATE 

( 1 9 7 0  - 1 9 8 4 ) BY SELECTED NATION
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CHART 4

MEAN AVERAGE DURATION OF 
UNEMPLOYMENT IN PROGRESS 
BY SELECTED NATION - 1 9 8 4
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CHART 5

FEMALE LABOR PARTICIPATION RATES 
BY SELECTED NATION -  1 9 8 4
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CHART 6

GROWTH IN GDP ( 1 9 7 0  - 1 9 8 5 ) 
AND EMPLOYMENT ( 1 9 6 9  - 1 9 8 4 ) 
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S T E V E  C O W P E R
G O V E R N O R

M M 9 B K

c 1-
S t a t e  o f  A l a s k a

O F F I C E  O F  T H E  D O V E R I « ' Q R

J u n e a u

March 30, 1387

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, of  the A l a s k a  C o n­
st i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the s c h o l a r­
sh i p  l o a n  p r o g r a m ,  m o r e  c o m m o n l y  r e f e r r e d  to as the "stu­
dent"  l o a n  p r o g r a m .  T h e  two m a i n  o b j e c t i v e s  o f  the bi l l  are 
to  e n s u r e  t h a t  s t u d e n t s  w i t h  d e m o n s t r a t e d  f i n a n c i a l  need 
w i l l  c o n t i n u e  to r e c e i v e  f i n a n c i a l  aid for p u r s u i n g  their
e d u c a t i o n ,  a n d  to r e d u c e  the c o s t  o f  the l o a n  program.

T h e  b i l l  w o u l d  a c c o m p l i s h  t h e  f i r s t  o b j e c t i v e  by  c o n v e r t i n g  
t h e  c u r r e n t  l o a n  p r o g r a m  to a t w o - t i e r  p r o g r a m ,  the second 
t i e r  of  w h i c h  is b a s e d  on f i n a n c i a l  need. U n d e r  the two- 
t i e r  p r o g r a m ,  A l a s k a  s t u d e n t s  c o u l d  a p p l y  for a loan o f  up 
to $ 4 , 0 0 0  p e r  y e a r ,  r e g a r d l e s s  of  f i n a n c i a l  need. This m a x­
im u m  l o a n  a m o u n t  c o m p a r e s  to t h e  c u r r e n t  a v e r a g e  lo a n  award
o f  a b o u t  $4,4 7 0 .  A  s u p p l e m e n t a l  l o a n  o f  u p  to $2,000 w o u l d
b e  a v a i l a b l e  to students, b a s e d  o n  f i n a n c i a l  n e e d  criteria.

T h e  b i l l  w o u l d  r e d u c e  the l o n g - r u n  c o s t  o f  the l o a n  p r o g r a m  
b y  e l i m i n a t i n g  " f o r g i v e n e s s "  o f  l o a n s  and s t a t e  p a y m e n t  of 
c e r t a i n  i n t e r e s t  o n  loans. S u r v e y s  o f  l o a n  r e c i p i e n t s  have 
s h o w n  t h a t  the f o r g i v e n e s s  p r o v i s i o n  has n o t  b e e n  a p r i mary 
f a c t o r  in m o s t  students' d e c i s i o n s  on w h e t h e r  to live in 
A l a s k a  a f t e r  c o m p l e t i n g  their e d u c a t i o n .

L e g i s l a t i o n  h a s  b e e n  i n t r o d u c e d  in  b o t h  h o u s e s  o f  the l e g i s­
la t u r e  w h i c h  w o u l d  fina n c e  t h e  s t u d e n t  lo a n  p r o g r a m  p r i m a r i­
ly t h r o u g h  the sale o f  r e v e n u e  bo n d s .  A l t h o u g h  the bo n d  
f i n a n c i n g  p r o p o s a l  of f e r s  t h e  a t t r a c t i o n  o f  l o w e r  g e n eral 
f u n d  r e q u i r e m e n t s  for the n e x t  s e v e r a l  f i s c a l  years, I b e­
lie v e  t h a t  the p a r t i a l l y  n e e d s - b a s e d  a p p r o a c h  p r o p o s e d  in 
th i s  b i l l  w o u l d  b e t t e r  serve b o t h  A l a s k a  s t u d e n t s  n e e ding 
f i n a n c i a l  a i d  a n d  the l o n g - t e r m  f i s c a l  i n t e r e s t s  of  the 
s t a t e .

T h e  f u n d a m e n t a l  i s s u e  is w h e t h e r  A l a s k a  c a n  c o n t i n u e  to a f­
for d  to p r o v i d e  s t u d e n t  l o a n s  for all a p p l i c a n t s  w i t h o u t  
r e g a r d  to f i n a n c i a l  n e e d  for s t a t e  aid. T h e  c o s t  of  the
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l o a n  p r o g r a m  has i n c r e a s e d  m o r e  t h a n  f o u r - f o l d  s i n c e  F Y  81. 
A l t h o u g h  m o s t  o t h e r  s t a t e s  h a v e  s t u d e n t  l o a n  p r o g r a m s ,  
A l a s k a ' s  is t h e  o n l y  s i z e a b l e  p r o g r a m  t h a t  do e s  n o t  c o n s i d e r  
f i n a n c i a l  n e e d  in a w a r d i n g  loans. W h i l e  m a n y  A l a s k a  s t u­
d e n t s  m i g h t  b e  u n a b l e  to a t t e n d  c o l l e g e  or  a v o c a t i o n a l  i n­
s t i t u t i o n  w i t h o u t  s t a t e  a s s i s t a n c e ,  a s i g n i f i c a n t  p r o p o r t i o n  
o f  l o a n  r e c i p i e n t s  a p p l i e s  for l o ans s i m p l y  b e c a u s e  the l o a n  
t e r m s  are m o r e  a t t r a c t i v e  t h a n  u s i n g  p e r s o n a l  o r  f a m i l y  r e­
so u r c e s  t o  f i n a n c e  t h e i r  e d u c a t i o n .

In a d d i t i o n ,  u n d e r  the c u r r e n t  A l a s k a  l o a n  p r o g r a m ,  m o r e  
t h a n  2,000 a p p l i c a n t s  are t u r n e d  a w a y  s i m p l y  b e c a u s e  t h e y  
a p p l y  l a t e r  i n  the f i s c a l  year. M a n y  o f  t h e s e  d e n i e d  a p p l i­
ca n t s  m a y  h a v e  a g r e a t e r  n e e d  for s t a t e  a s s i s t a n c e  than e a r­
lier a p p l i c a n t s  w h o  r e c e i v e  loans. B a s i n g  l o a n  a w a r d s  at 
l e a s t  p a r t i a l l y  o n  f i n a n c i a l  need, r a t h e r  t h a n  s o l e l y  o n  a 
f i r s t - c o m e - f i r s t - s e r v e  system, is a m o r e  e q u i t a b l e  meth o d .

T h i s  b i l l  e n s u r e s  th a t  s t u d e n t s  w i t h  the g r e a t e s t  n e e d  for 
s t a t e  f i n a n c i a l  a i d  w o u l d  r e c e i v e  loans, and a l l o w s  g e n e r a l  
fund a p p r o p r i a t i o n s  to the lo a n  p r o g r a m  to b e  r e d u c e d  w h i l e  
c o n t i n u i n g  the v i t a l  r o l e  t h a t  t h i s  p r o g r a m  h a s  p l a y e d  in 
e d u c a t i n g  A l a s k a n s .  A l t h o u g h  the n u m b e r  of loans a w a r d e d  
w o u l d  d e c r e a s e  u n d e r  m y  p r o p o s e d  FY  88 b u d g e t  for the loan 
p r o g r a m ,  the p e r s o n s  d e n i e d  l o ans w o u l d  b e  t h o s e  w h o  can 
m o s t  a f f o r d  to p a y  for t h e i r  o w n  e d u c a t i o n  t h r o u g h  p e r s o n a l  
or f a m i l y  r e s o u r c e s .  I b e l i e v e  t h a t  th i s  b i l l  o f f e r s  a 
f a i r e r  a n d  m o r e  f i s c a l l y  s o u n d  a p p r o a c h  to  the s t u d e n t  lo a n  
p r o g r a m  t h a n  b o n d  fin a n c i n g .

A  s e c t i o n - b y  s e c t i o n  a n a l y s i s  o f  the b i l l  follows:

S e c t i o n  1 of the b i l l  m a k e s  a m e n d m e n t s  n e e d e d  to c o n f o r m  
A S  1 4 . 4 3 .100(a) to o t h e r  c h a n g e s  m a d e  to the l o a n  p r o g r a m  in 
the bill. It a l s o  a m e n d s  th a t  s u b s e c t i o n  to r e q u i r e  t h a t  a 
loan a p p l i c a n t  s u b m i t  i n c o m e  and o t h e r  f i n a n c i a l  i n f o r m a­
tion. T h i s  i n f o r m a t i o n  w i l l  b e  u s e d  b y  the c o m m i s s i o n  in 
a d j u s t i n g  the c r i t e r i a  to b e  u s e d  for d e t e r m i n i n g  f i n a n c i a l  
n e e d  u n d e r  p r o p o s e d  A S  1 4 . 4 3 . 1 1 6  ( s ec.4 o f  the bill).

S e c t i o n s  2 and 3 o f  the b i l l  a m e n d  the s t u d e n t  lo a n  p r o g r a m  
b y  c h a n g i n g  it f r o m  a n o n - n e e d - b a s e d  p r o g r a m  to a t w o - t i e r  
l o a n  p r o g r a m ,  the s e c o n d  t i e r  o f  w h i c h  is b a s e d  on f i n a n c i a l  
need. S e c t i o n  2 o f  the b i l l  a m e n d s  A S  1 4 . 4 3 . 1 1 0  to a u t h o r­
ize the A l a s k a  C o m m i s s i o n  on P o s t s e c o n d a r y  E d u c a t i o n  ( P S E C ) , 
w h i c h  serves as the " s t u d e n t  f i n a n c i a l  a i d  c o m m i t t e e , "  to 
m a k e  s c h o l a r s h i p  l o a n s  to b o t h  u n d e r g r a d u a t e  and g r a d u a t e  
s t u d e n t s  not to e x c e e d  $4,000, a n d  n o t  b a s e d  on f i n a n c i a l  
need. T h i s  is the f i r s t  t i e r  o f  the t w o - t i e r  l o a n  pr o g r a m .
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S e c t i o n  3 o f  the b i l l  a m e n d s  A S  1 4 . 4 3 . 1 1 5  to a u t h o r i z e  the 
c o m m i t t e e  (again, PSEC) to m a k e  s u p p l e m e n t a l  s c h o l a r s h i p  
l o a n s  to  u n d e r g r a d u a t e  a n d  g r a d u a t e  s t u d e n t s ,  n o t  t o  e x c e e d  
$2,000, b a s e d  on f i n a n c i a l  need. T h i s  is the s e c o n d  t i e r  of 
the t w o - t i e r  l o a n  pr o g r a m .

S e c t i o n  4 of  the b i l l  adds t w o  n e w  s e c t i o n s  to A S  14.43. 
P r o p o s e d  A S  1 4 . 4 3 . 1 1 6  d e s c r i b e s  the r e q u i r e m e n t s  for e l i­
g i b i l i t y  for the n e e d - b a s e d  s u p p l e m e n t a l  s c h o l a r s h i p  loan. 
T h e  P S E C  w i l l  e s t a b l i s h ,  b y  r e g u l a t i o n ,  the c r i t e r i a  a n d  
p r o c e d u r e s .  In  g e n e r a l ,  the r e g u l a t i o n s  m u s t  u s e  c r i t e r i a  
a nd p r o c e d u r e s  for d e t e r m i n i n g  f i n a n c i a l  n e e d  w h i c h  m e e t  the 
r e q u i r e m e n t s  of  the U.S. D e p a r t m e n t  of  E d u c a t i o n  for the 
e v a l u a t i o n  o f  f i n a n c i a l  n e e d  in its f e d e r a l  f i n a n c i a l  aid 
p r o g r a m s ,  w i t h  an  a d j u s t m e n t  for A l a s k a  c o n d i t i o n s  and the 
a m o u n t  o f  m o n e y  a v a i l a b l e  for n e e d - b a s e d  loans. In a d d i­
tion, u n d e r  p r o p o s e d  A S  14. 4 3 . 1 1 7 ,  o n e - t h i r d  o f  the m o n e y  
e s t i m a t e d  to be  a v a i l a b l e  for s t u d e n t  l o a n s  is to b e  a l­
lo c a t e d  for loans to s t u d e n t s  w h o  a p p l y  for, a n d  q u a l i f y  
for, b o t h  a s c h o l a r s h i p  l o a n  a n d  a s u p p l e m e n t a l  s c h o l a r s h i p  
loan. T h e  i n t e n t  o f  t h i s  p r o v i s i o n  is to e n s u r e  t h a t  m o n e y  
w i l l  be a v a i l a b l e  for s t u d e n t s  w h o  h a v e  t h e  g r e a t e s t  f i n a n­
cia l  need.

S e c t i o n  5 of the b i l l  a m e n d s  A S  1 4 . 4 3 . 1 2 0 ( b ) ( 1 )  to c l a r i f y  
% t h a t  s t u d e n t s  w h o  w i s h  to u s e  a s t u d e n t  l o a n  to a t t e n d  a 
c a r e e r  e d u c a t i o n  i n s t i t u t i o n ,  wh i c h ,  b y  d e f i n i t i o n ,  w o u l d  
i n c l u d e  o n e  t h a t  o f f e r s  a c o u r s e  or p r o g r a m  in v o c a t i o n a l -  
t e c h n i c a l  t r a i n i n g ,  m a y  d o  so o n l y  if the i n s t i t u t i o n  is o n e  
t h a t  has b e e n  a p p r o v e d  b y  the P S E C  b e f o r e  J u l y  1, 1986 or 
has b e e n  o p e r a t i n g  in th i s  s t a t e  for a t  l e a s t  t w o  y e a r s  b e­
fore the s t u d e n t  a t t e n d s  th a t  p a r t i c u l a r  i n s t i t u t i o n .

S e c t i o n  6 o f  the b i l l  a m e n d s  A S  1 4 . 4 3 . 1 2 0 (i) to e n s u r e  t h a t  
s t u d e n t s  are a w a r e  th a t  d e f a u l t i n g  o n  a s c h o l a r s h i p  l o a n  
c o u l d  r e s u l t  in the t a k i n g  o f  a s t u d e n t ' s  p e r m a n e n t  fund 
d i v i d e n d ,  b y  the PSEC, in o r d e r  to s a t i s f y  the b a l a n c e  d u e  
on the loan.

S e c t i o n s  7 and 8 of  the b i l l  d e c r e a s e  the l o n g - r u n  c o s t  of 
the l o a n  p r o g r a m  b y  p r o v i d i n g  for i n c r e a s e d  r e v e n u e  to the 
s c h o l a r s h i p  r e v o l v i n g  l o a n  f u n d  (AS 1 4 . 4 3 . 0 9 0 ) .  S e c t i o n  7 
a m e n d s  A S  3 4 . 4 3 . 1 2 0 ( 1 ) ( 1 )  to e l i m i n a t e  the s t a t e  p a y m e n t  of 
i n t e r e s t  d u r i n g  the p e r i o d  a f t e r  a s t u d e n t  en d s  f u l l - t i m e  
e n r o l l m e n t  and b e f o r e  the s t u d e n t  b e g i n s  r e p a y m e n t  o f  the 
loan. A s  is the ca s e  u n d e r  e x i s t i n g  AS  1 4 . 4 3 . 1 2 0  (1), the 
s t ate w i l l  p a y  i n t e r e s t  as lo n g  as a s t u d e n t  is e n r o l l e d  
f u l l-time. S e c t i o n  8 r e p e a l s  A S  1 4 . 4 3 . 1 2 0  (j) , w h i c h  p r o­
v i d e s  for " f o r g i v e n e s s "  o f  u p  to 50 p e r c e n t  o f  a loan.



Hon. Ben Grussendorf

I u r g e  y o u r  p r o m p t  and
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2. Personal Services: Needs analysis of two-tier program. Will require 1.0 

additional full-time awards clerk, Range 10-A. Multiple applications will 

require 2.0 seasonal data entry clerks, Range 9-A.

Cost: 1.0 Awards clerk with benefits $29,825

2.0 Data entry clerks 37,752

Total $67,577

2. Contractual: One-time expense of modifying data processing system.

a. Calculate and accumulate interest during the grace year including 

programming, design, testing, and implementation (765 hours).

Cost: $39,780

b. Calculate "need," process supplemental loans in awards and repayment 

systems including programming, design, testing, and implementation 

(584 hours).

Cost: $30,368

3. Supplies: New application f o r m s  and new promissory note forms.

Cost: . $12,000

4. Equipment: One-time expense for on-line terminal and work station for 

awards clerk.

Cost: $10,200

5. Capital: Loan fund. The impacts on the revolving loan fund and repayment

cash flows are shown on the enclosed table. Please note that eliminating 

forgiveness benefits would have an accounting impact as early as 1989-90, 

since the outstanding receivables would not be decreased by this 

forgiveness amount ($259,759). However, the cash flow impact of increased 

revenues would not be realized until. 1994-95.

Sample Impacts ( I n c r e a s e d  Revenue)

Year

1987-88

1990-91

1993-94

1996-97

1999-00

2010-2011

w/o Forgiveness

None 

None 

None 

$ 2,152,297 

i  7,905,694 

$19,013,130

w/Grace Interest

None 

$ 44,200

$ 933,707

$1,857,324 

$2,777,633 

$3,467,698

w/Grace Interest and 

w/o Forgiveness

None 

$ 44,200

$  933,707

$ 4,087,269 

$10,968,539 

$23,166,761

Pa g e  2 of 3
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ADDITIONAL FISCAL ANALYSIS 

PROGRAM RECEIPTS FY88-11

Year
1987-88

Loan
Volume

80,000,000

Current
Principal

Prjgram
Interest

w/o Forgiveness 
Principal Interest '

88-89 80,345,504 — — . —

89-90 80,676,052 821,700 402,875 821,700 402,875

90-91 81,024,565 2,852,109 1,398,374 2,852,109 1,398,374

91-92 82,865,042 6,808,418 3,338,132 6,808,418 3,338,132

92-93 85,341,434 11,931,947 5,850,171 11,931,947 5,850,171

93-94 87,298,990 17,366,420 8,514,665 17,366,420 8,514,665

94-95 88,375,670 22,977,903 11,265,946 23,152,203 11,351,404

95-96 88,261,738 28,697,525 14,070,246 29,302,518 14,366,871

96-97 87,007,173 34,545,156 16,937,309 35,989,365 17,645,397

97-98 84,895,801 40,497,140 19,855,536 44,180,924 21,661,675

98-99 88,748,536 46,499,475 22,798,449 50,357,559 24,690,047

99-00 91,166,845 51,662,369 25,329,789 56,967,155 27,930,697

2000-01 92,991,621 55,598,981 27,259,889 62,525,548 30,655,948

01-02 94,155,886 57,625,014 28,253,243 67,197,346 32,946,506

02-03 95,130,963 58,596,524 28,729,569 67,186,823 32,941,347

03-04 96,214,236 59,400,950 29,123,975 69,264,476 33,960,009

04-05 97,349,392 60,144,727 29,488,644 71,103,406 34,861,627

05-06 98,462,230 60,873,880 29,846,145 72,667,598 35,628,542

06-07 99,498,206 61,552,678 30,178,956 73,776,160 36,172,064

07-08 100,489,383 62,202,124 30,497,376 74,425,606 36,490,484

08-09 101,518,364 62,876,347 30,827,943 75,305,907 36,922,091

09-10 102,687,093 63,642,129 31,203,402 76,242,324 37,381,211it 9 9
10-11 103,992,073 64,497,180 31,622,629 77,255,146 37,877,793

S Doc. 3 1 5 8 K

w/Grace w/Grace and w/o Forgiveness 
Interest Interest

447,054 447,054

1,551,718 1,551,718

3,704,187 3,704,187

6,491,693 6,491,693

9,448,372 9,448,372

12,501,355 12,596,185

15,613,171 15,942,324

18,794,633 19,580,369

22,032,869 24,037,067

25,298,498 27,397,526

28,107,422 30,993,542

30,249,174 34,017,641

31,351,458 36,559,378

31,880,017 36,553,654

32,317,673 37,684,021

32,722,332 38,684,509

33,119,037 39,535,523

33,488,342 40,138,647

33,841,680 40,491,985

34,208,496 40,970,921

34,625,128 41,480,388

35,090,327 42,031,424
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LEGISLATIVE AFFAIRS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

May, 1988
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CONTINUATION o f FISCAL NOTE ANALYSIS 
For Bill/Resolution No.«—— 237____

ANALYSIS

This analysis addresses the effects of sections 5, 6, 8, 9, 10 and 13 on the Department of 

Corrections. These sections would create three new ofi.-rises titled Repeated Sexual Abuse of a 

Minor (RSAM) in the First, Second and Third Degree and provide penalties for them.

The profile of Alaska's prison population shows that approximately 200 persons are incarcerated at 

any time for Sexual Abuse of a Minor in the First, Second, Third and Fourth Degree. A large 

proportion of the offenders have probably committed the crime several times before the victim felt 

sufficiently endangered and compelled to seek the assistance of othevc and they would therefore 

possibly be charged with one of the new offenses.

In order to determine the fiscal impact of this legislation, five scenarios were created based on 

the profile of sentenced Sexual Abuse of Minor offenders currently being placed in the custody of 

the department and the length of sentences being served. The scenarios present the effects if 10% 

of these offenders were sentenced under the proposed statutes, 25%, 50%, 75% and 100%. The 

scenario which occurs will depend upon the charging policies of the Department of Law.

Scenario_______________________ '_________________ 10%___________25%___________50%____________75%__________ 100%

Additional Man Years to be Served 96 239 476 712 951

Additional Operating Costs $14,496.0 $36,089.0 $71,876.0 $107,512.0 $130,500.0

Additional Capital Costs $ 1,024.0 $ 2,549.3 $ 5,077.3 $ 7,594.7 $ 12,097.4

The impact of HB 237 will be to increase the State's inmate population requiring the additional 

beds to be built and associated operating costs.

Capital construction and operational costs are based on $31,960.00 per man year inflated by 5% per 

year and $151,000 per bed constructed.

page 2 — of — £
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Revised 1 / 1 9 /8 8
POSITION PAPER 

CS HB 237 (HESS)

The Alaska Public Defender Agency and the Office of Public Advocacy are 

totally reactive agencies which provide representation to indigent 

persons when appointed by the court. These agencies do; not make policy 

nor do they initiate litigation. Only proposed legislation with fiscal 

or program ramifications for these agencies can be said to have a direct 

agency inmpact. Thus, the Public Defender Agency and Office of Public 

Advocacy submit position papers for legislation which will affect these 

agencies fiscally or p,rogramatically or will require these agencies to 

litigate constitutional issues raised by the legislation.

Fiscal Impact: X None See attached fi'scal n o t e ______

Program impact: ________ None See analysis attached X

Constitutional impact: ______  None See analysis attached X

Based on the attached information, the Alaska Public Defender Agency and 

the Office of Public Advocacy oppose this bill.

Public Defender Agency

Office of Public Advocacy

epartment of Administration



CS HB 237 (HESS) 
POSITION PAPER (Cont.)

This bill is a wide-ranging collection of amendments to the criminal 

laws and rules of evidence. It appears to be designed to overrule a 

number of appellate decisions unfavorable to the Department of Law in 

cases involving child victims. Since some of the decisions are 

constitutionally based, the corresponding attempted changes appear 

unconstitutional. The changes do not appear to be necessary to vigorous 

prosecution and effective enforcement of laws preventing assaults on 

children. Their primary consequence will be increased costs in 

processing the cases through the court system and increased populations 
in the already overcrowded prison system.

A. SECOND DEGREE MURDER AND ASSAULT

This bill proposes two changes to the second degree murder and assault 

statutes:

1. Neitzel c h a n g e . The bill would change AS 11.41.110(a)(2) to

define second degree murder as "knowingly engagfing] in conduct [instead 

of: intentionally performing an act] that”results in the death of 

another person under circumstances manifesting an extreme indifference 

to the value of human life." We support this change, since it comports 

with appellate case law. See Neitzel v. S t a t e . The parallel change in 

the first degree assault statute is also unobjectionable.

2. Extreme indifference to the welfare of a child under 16. Under

this section, it would be second degree murder i f  a child died as a

result of a "pattern and practice of abuse." We have no problem with 

this concept, but suggest some tightening of the drafting.

Abuse is defined in section 2 to include bodily impact, restraint, 

and confinement. This is too broad, since it could encompass many 

normal disciplinary measures including spanking or placing a child in 

"time out" in his bedroom. Similar problems exist in the parallel 

assault provision. We suggest the following definition for abuse:

(c) In this sectirn, "Abuse is defined as:

(1) striking a child with a body part or instrument in a 

manner likely to cause serious physical injury to the 

child: or

(2) confining a child in a small enclosed area or 

container for a prolonged period of time without food or 

water in a manner likely to cause serious physical injury 

to the child; or

(3) restraining a child by use of physical restraints in 

a manner which significantly limits the child's freedom 

of movement in a manner likely to cause serious physical 

injury to the child.
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These changes to Sections 1 and ?. should eliminate the overbroad 

application of a second degree murder statute to those persons using 

reasonable disciplinary techniques which result in the accidental death 

of a child.

B. REPEATED SEXUAL ABUSE OF A MINOR

The bill creates a new set of offenses entitled Repeated Sexual Abuse of 

a Minor in the First, Second and Third Degrees (RSAM). These offenses, 

which require a "pattern and practice" of sexual abuse involving three 

or more incidents, will apply primarily to incest and family sexual 

abuse cases. As the Court of Appeals has noted in State v. A n d r e w s , 

virtually all family sexual abuse cases involve repeated abuse.

1. Enhanced presumptive term (deleted by H E S S ) . In the original 

draft of the bill, a person who is convicted on the first offense of 

Repeated Sexual Abuse of a Minor in the First Degree, would have been 

subject to a 13-year presumptive jail term. HESS removed this 

presumptive term. In the absence of the presumptive term we have no 

objection to the concept of the bill, although it is not necessary to 

get a pattern of acts against a victim into evidence.

It should be noted that the current offense of Sexual Abuse o f a  Minor 

in the First Degree carries an 8-year presumptive term for a first 

offender, as does Sexual Assault in the First Degree. Thus, the typical 

family incest offender will be punished much more harshly than a person 

charged with a violent rape of an adult due to the repetitive nature of 

incest behavior. On a second felony offense a defendant would receive a 

25-year presumptive term, even if the prior felony were a theft 

conviction when the defendant was a young adult.

Although there may be some offenders who deserve lengthy periods of 

incarceration, others who willingly admit their conduct, seek treatment 

and exhibit remorse may not require such a lengthy presumptive term, 

particularly on a first offense. The prosecutor would also have 

unbridled discretion to charge one offender with three separate counts 

of Sexual Abuse in the First Degree and another offender with RSAM.

Thus, two similarly situated offenders could receive vastly disparate 

sentences. This would certainly raise equal protection problems which 

would be litigated in virtually every RSAM case.

2. Non-unanimous jury v e r d i c t s . As noted above, it is an element 

of Repeated Sexual Abuse of a Minor that three or more incidents of the 

prohibited conduct have occurred. Section 3 of the bill provides that 

the jury need not be unanimous as to any particular incident.

This provision is in direct conflict with Covington v. S t a t e , a 1985 

decision of the Alaska Court of Appeals. Covington requires that jurors 

must unanimously agree that the same criminal act has been proved beyond 

a reasonable doubt. The Covington holding is based upon the defendant's 

constitutional right to a unanimous verdict. No state or federal court 

has reached a contrary result, even in the RICO line of cases which 

involve parallel "pattern and practice" provisions.
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3. Definition of "Authority Over C h i l d " . The last troublesome 
portion of the Repeated Sexual Abuse of a Minor provision is the 

definition of "having authority over a child" found in Section 8. 

This broad language presumes that all members of a social unit have 

authority over a child v/hen in fact they may not. Examples of the 

problematic application of this provision include a romantic 

relationship between a young teenager and an exchange student or 

step-sibling who is living in the family unit.

C. PRIOR INCONSISTENT STATEMENTS (DELETED BY HESS)

This section, which was drafted to combat perceived problems caused by 

Brower v. State, was deleted by the HESS committee. This portion of the 

bill stated that in a prosecution for any offense, evidence of a prior 

inconsistent statement is sufficient to support a conviction despite a 

complete dearth of corroborating evidence.

The question whether an uncorroborated prior inconsistent statement is 

sufficient to support a conviction is a uniquely judicial determination, 

not one susceptible to legislative fiat. The federal constitution 

prohibits conviction except upon proof beyond a reasonable doubt. In re 

W i n s h i p , 397 U.S. 358. A court's holding on a question of the 
sufficiency of certain evidence is an interpretation of the 

constitutional requirement of proof beyond a reasonable doubt. Thus, 

the Court of Appeals' decision in Brower took no radical or novel 

position; the Brower holding is consistent with all other courts which 

have considered' this question. The constitutional minimal standard for 

the proof required for a conviction cannot be reduced by legislative 

action.

D, CHANGES TO EVIDENCE RULE 404

The bill proposes a new subsection to Evidence Rule 404. The proposed 

new section states that, notwithstanding A.R.E. 404(b), in a pttsecution 

for physical or sexual assault on a child, evidence of prior acts by the 

defendant involving the same or another victim is admissible to show the 

defendant's disposition to commit the offense.

This raises serious constitutional problems. In a very long line of 

cases, the Alaska appellate courts have held that evidence o f  prior bad 

acts by a defendant are not admissible to prove the defendant's 

propensity to commit crimes. E . g . , Eubanks v. S t a t e , 516 P.2d 726 

(Alaska 1973); Oksoktaruk v. S t a t e , 611 P.2d 52T"( Alaska 1980); 

Lerchenstein v. State, 697 P.2d 312 (Alaska App. 1985), a f f 'd , 726 P.2d 

546 (Alaska 1986). The rationale for these cases is rooted in the 

constitutional guarantee of due process and the requirement of proof 

beyond a reasonable doubt. U.S. Const., amend. VI; Alaska Const., 

art.I, subsection 7. V/hen evidence of a defendant's character, as shown 

through prior bad acts, is admitted to-show his propensity to commit a 

crime, there is a grave likelihood that the ju.v will convict the 

defendant because he appears to be a bad person, not because the 

evidence proves beyond a reasonable doubt that he committed the crime 

with which he was charged. Michaelson v. United S t a t e s , 335 U.S. 469 

(1948).
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Prior bad acts, relevant to show only disposition, are also excluded 

because admitting such evidence prolongs trials, causing added expense 

*to all parties and the court system. Rather than have a five-day trial 

focused on the c r i m i n a l :act. alleged in the indictment, if prior bad acts 

were invariably admissible, trials' could take two to three times as 

long, as witnesses are called by both sides to establish and refute 

incidents entirely collateral to the real issues at trial. Longer 

trials also mean longer transcripts; increasing the cost of appeals 

means more defendants would need public defenders.

The existing Rules of Evidence, as interpreted by the Alaska courts, 

broadly opens the door to evidence of prior bad acts when such evidence 

is probative of something other than criminal disposition, such as 

motive, intent, opportunity and common scheme or plan. The Alaska 

Supreme Court and Court of Appeals have in ma n y  instances allowed 

evidence of a defendant's prior abusive conduct to come in at trial, 

including abuse of the named victim, abuse of other victims 1n the 

family and abuse of victims outside of the family who are similarly 

situated to the named victim. Following are brief summaries of the 

cases in this area of the law.

1. Evidence of Other Abuse on Named Victim is Ordinarily 

Admissible,

In Burke v. S t a t e , 624 F.2d 1240 (Alaska 1980), the Alaska Supreme Court 

established the rule that evidence of earlier assaults on the same 

victim is admissible. The Supreme Court held that it was proper for a 

victim to testify to the whole history of assault by her step-father, 

the defendant.

A recent Court of Appeals decision, Patterson v. S t a t e , 732 P.2d 1102, 

1103 (Alaska App, 1987), explained the justifiction for the 

well-established Burke rule: "First, to establish an ongoing

relationship between the victim and the accused; and, second, to place 

an offense in context and to show the background of the offense." In 

P a t t e r s o n , the court approved admitting evidence of a prior sexual 

assault on the named victim even though that assault occurred nearly two 

years earlier.

The "same victim" rule is also followed in cases charging physical 

assaults on children. The Court of Appeals in Garner v. S t a t e , 711 P.2d 

1191, 1193 (Alaska App. 1986), held that it was proper to admit evidence 

indicating prior physical abuse by the defendant during the four-month 

period before the child's death.

2. Evidence of Abuse of Other Victims in the Same Family is 

Ordinarily Admissible.

In Soper v. S t a t e , 731 P . 2d 587 (Alaska App. 1987), the Court of Appeals 

expanded Burke to cover testimony of abuse on other family members. The 

court in Soper said:

The limited exception for lewd disposition recognized

in Burke should be extended to cover the testimony of

5



the complaining witnesses' sisters who were allegedly

seduced under similar circumstances at roughly the

same age as the complaining witness.

3. Evidence of Abuse Outside the Family Can Be Admissible.

Evidence of abuse of other victims not in the same family but in the 

same class is admissible if the defendant's plan or pattern of sexual 

misconduct is relevant. Soper appears to authorize admission of 

evidence concerning sexual assaults of non-family victims so long as the 

victims are members of a "limited class [having] highly relevant common 

characteristics." 731 P.2d at 590. For example, in recent trials where 

the defendant was charged with sexual abuse of a child in a daycare 

situation, the state successfully argued that Soper authorized admission 

of evidence concerning sexual abuse on other chi 1dren in the daycare.

Other cases upholding admission of evidence concerning abuse on 

non-family victims include Oswald v. S t a t e , 715 P.2d 276 (Alaska App,

1986); Moor v. S t a t e , 709 P.2d 498 (Alaska App. 1985).

4. Bolden v. State —  Similar in concept to the Rape Shield Law.

The only time a prior bad act is not admissible in this context is when 

there is no nexus or connection between the prior act and the charged 

conduct.

Bolden v. S t a t e , 720 P . 2d 957 (Alaska App. 1986), illustrates the rule 

that evidence of sexual abuse of uncharged victims not part o f  the same 

class as the victim is ordinarily inadmissible. Bolden was charged with 

sexually abusing two of his daughters. At trial the state presented 

testimony by other girls that they had been sexually molested by the

defendant. The Court of Appeals found that the evidence was

inadmissible because neither identity nor intent was an issue at the

trial and the acts did not establish a common scheme or plan.

The Bolden rule, which disallows evidence of other sexual assaults where 
the only purpose for such testimony is to show the defendant's 

propensity to commit such acts, is comparable to the rape shild law 

protection for victims. That is, the fact that a victim may have 

engaged in a certain type of sexual practice on one occasion with one 

partner is not admissible to prove the victim consented to such practice 
on another occasion with the defendant.

In summary, in all situations in which prior bad acts by the defendant 

are relevant and probative of the issues at hand, the Court of Appeals 

and Supreme Court have upheld their admissibility. If it is not 

relevant and is admitted only to show that the defendant has done this 
in the past, there is a great danger that the defendant will be 

convicted because he is a "bad person" regardless of whether there, is 

sufficient evidence to support the charges at hand.
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i n  c r i m i n a l  c h i l d  a b u s e  p r o s e c u t i o n s .

S e c t i o n  1 a l l o w s  p r o s e c u t i o n  f o r  s e c o n d - d e g r e e  m u r d e r  i n  c a s e s  
w h e r e  a p e r s o n  e n g a g e s  i n  a p a t t e r n  o r  p r a c t i c e  o f  a b u s e  o f  a  c h i l d  
u n d e r  t h e  a g e  o f  16  t h a t  r e s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d .  Many o f  t h e  
c a s e s  w h ic h  w o u ld  be  s e c o n d - d e g r e e  m u r d e r  u n d e r  t h e  new l a w  a r e  now  
b e i n g  p r o s e c u t e d  a s  m a n s l a u g h t e r  o r  a s  c r i m i n a l l y  n e g l i g e n t  h o m i c i d e .  
B e c a u s e  t h e  m a j o r i t y  o f  t h e s e  c a s e s  a r e  a l r e a d y  b e i n g  p r o s e c u t e d  
( a l t h o u g h  a t  a  l o w e r  l e v e l ) ,  t h i s  s e c t i o n  w i l l  n o t  h a v e  a  s i g n i f i c a n t  
f i s c a l  im p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  3 a l l o w s  p r o s e c u t i o n  f o r  f i r s t - d e g r e e  a s s a u l t ,  a  c l a s s  
A f e l o n y ,  i n  c a s e s  w h e r e  a p e r s o n  e n g a g e s  i n  a p a t t e r n  d r  p r a c t i c e  o f  
a b u s e  o f  a -’’ h i l d  u n d e r  t h e  a g e  o f  16  t h a t  r e s u l t s  i n  s e r i o u s  p h y s i c a l  
i n j u r y  t o  t h e  c h i l d .  The d e p a r tm e n t  c u r r e n t l y  p r o s e c u t e s  many o f  t h e  
c a s e s  w h i c h  w o u ld  f a l l  u n d e r  t h i s  s e c t i o n  u n d e r  l o w e r  l e v e l  a s s a u l t  
s t a t u t e s .  B e c a u s e  t h e s e  a r e  c a s e s  w h i c h ,  b y  a nd  l a r g e ,  a r e  a l r e a d y  

d b e i n g  h a n d l e d  b y  t h e  d e p a r t m e n t ,  t h i s  s e c t i o n  w i l l  n o t  h a v e  a
s i g n i f i c a n t  f i s c a l  im p a c t .

S e c t i o n s  5 and 6 c r e a t e  a  new  c r im e  o f  r e p e a t e d  s e x u a l  a b u s e  
o f  a m i n o r ,  i n  t h r e e  d e g r e e s .  T h i s  a l l o w s  p r o s e c u t i o n  f o r  a  p a t t e r n  o f

s e x u a l  a b u s e  o f  a  c h i l d  i f  t h e  c h i l d  ( b e c a u s e  o f  y o u t h ,  t h e  p a s s a g e  o f  
t i m e ,  o r  t h e  f r e q u e n c y  o f  t h e  a s s a u l t s )  i s  n o t  a b l e  t o  p a r t i c u l a r l y  
i d e n t i f y  s p e c i f i c  i n c i d e n c e s .  A l t h o u g h  we a n t i c i p a t e  t h a t  t h e r e  w i l l  b e  
o n l y  a  f e w  o f  t h e s e  c a s e s  e a c h  y e a r ,  i t  i s  i m p o r t a n t  t o  e f f e c t i v e l y  
p r o s e c u t e  th em  b e c a u s e  t h e y  a r e  some o f  t h e  m o s t  e g r e g i o u r  o f f e n s e s  
c o m m i t t e d  a g a i n s t  c h i l d r e n .  B e c a u s e  m o s t  o f  t h e  c a s e s  i n v o l v i n g  
m u l t i p l e  a s s a u l t s  a g a i n s t  c h i l d r e n  a r e  a l r e a d y  b e i n g  p r o s e c u t e d  a s  

J n u m e ro u s  c o u n t s  a l l e g i n g  s p e c i f i c  i n c i d e n t s  o f  a b u s e ,  t h e  f e w  new  c a s e s
t h a t  w i l l  b e  p r o s e c u t e d  u n d e r  t h e  new c r im e  c a n  b e  h a n d l e d  w i t h  e x i s t i n g  
r e s o u r c e s .

S e c t i o n s  11 and 14 w i l l  b r o a d e n  t h e  k i r d s  o f  e v i d e n c e  t h a t  may 
be a d m i t t e d  and u s e d  t o  s u p p o r t  a  c o n v i c t i o n  i n  c a s e s  o f  p h y s i c a l  a n d  
s e x u a l  a b u s e  o f  a m i n o r ,  t h u s  m a k in g  i t  e a s i e r  t o  s u c c e s s f u l l y  p r o s e c u t e  
t h e s e  c a s e s .  T h i s  w i l l  p r o b a b l y  l e a d  t o  t h e  a c c e p t a n c e  o f  some 
a d d i t i o n a l  c a s e s  w h ic h  w o u ld  be  c o n s i d e r e d  " m a r g i n a l "  u n d e r  t h e  e x i s t i n g  
e v i d e n t i a r y  r u l e s .  I t  i s  o u r  v i e w ,  h o w e v e r ,  t h a t  t h e  a d d i t i o n  o f  t h e s e  
c a s e s  w i l l  n o t  h a v e  a s i g n i f i c a n t  f i s c a l  im p a c t  on  t h e  d e p a r t m e n t  
b e c a u s e  t h e  a v a i l a b i l i t y  o f  a d d i t i o n a l  p r o b a t i v e  e v i d e n c e  i s  l i k e l y  t o  
r e s u l t  i n  a  l a r g e r  p e r c e n t a g e  o f  g u i l t y  p l e a s  i n  t h e s e  c a s e s ,  t h u s  
o f f s e t t i n g  t h e  c o s t  o f  some a d d i t i o n a l  t r i a l s .

2  2
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CONTINUATION o f FISCAL NOTE ANALYSIS 
For Bill/Resolution No... .HB 237 ___

ANALYSIS

Sections 5-8 of this legislation would create three new offenses titled 

Repeated Sexual Abuse of a Minor (RSAM) in the First, Second and Third Degree 
and provide penalties for them.

The profile of Alaska's prison population shows that approximately 200 persons 

are incarcerated at any time for Sexual Abuse of a Minor in the First, Second, 

Third and Fourth Degree. The majority of the offenders have probably committed 

the crime several times before the victim felt sufficiently endangered and c om­
pelled to seek the assistance of others.

If this legislation is passed and this population segment is convicted of these 

new offenses and given the indicated sentences, it would have a large fiscal 

impact on the Department of Corrections.

Current Inmates - Serving Time for Sexual Abuse of Minor

Total Number of man-years to be served = 750 years.

Total Cost of Care - $23,969,250.

Future Inmates - Repeated Sexual Abuse of Minor sanctions implemented

Total Number of man-years to be served = 1701 years.

Total Cost of Care = $54,362,259.

Increased Costs - Repeated Sexual Abuse of Minor sanctions implemented

Additional Number of man-years to be served = 951 years.
Additional Cost of Care = $30,393,009 

Additional Capital Costs = $130,500,000.

The impact of HB 237 will be to quickly escalate the State's inmate 

population requiring the equivalent of 3 more Spring Creek facilities; one 

needed by FY90, another by FY91 and another by FY92. Additional costs will be 

incurred to operate the new institutions.

Capital construction and operational costs are based on the original estimates 
for the Spring Creek Correctional Center in Seward and full y e a r  cost of 

operation of that facility inflated by 5% per year.
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S T E V E  COWPER, G O V E R N O R

PUBLIC DEFEXDEK AG E AT Y
900W .5TH  AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 
PHONE: (907) 279-7541 A

A p r i l  9, 1987

R e p r e s e n t a t i v e  N i i l o  K o p o n e n  
C o - C h a i r m e n
H e a l t h /  E d u c a t i o n  & S o c i a l  S e r v i c e s  C o m m i t t e e
P. 0. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  E l l i s  a n d  Kop o n e n :

I u n d e r s t a n d  t h a t  H o u s e  B i l l  237 has b e e n  r e f e r r e d  to yo u r  
c o m m i t t e e  for c o n s i d e r a t i o n .  A l t h o u g h  I c e r t a i n l y  u n d e r s t a n d  the 
c o n c e r n  of its d r a f t e r s  for t h e  s a f e t y  a n d  w e l f a r e  of c h i l d  
v i c t i m s ,  the p r o p o s e d  c h a n g e s  c o n t a i n e d  in the bill do not a p p e a r  
to be n e c e s s a r y  to v i g o r o u s  p r o s e c u t i o n  and e f f e c t i v e  e n f o r c e m e n t  
of l a w s  p r e v e n t i n g  a s s a u l t s  on c h i l d r e n .  M a n y  of the c h a n g e s  in 
the bill a p p e a r  to be d e s i g n e d  t o  o v e r r u l e  a v a r i e t y  of a p p e l l a t e  
d e c i s i o n s  u n f a v o r a b l e  to the s t a t e  in c a s e s  i n v o l v i n g  c h i l d  
v i c t i m s .  S i n c e  s o m e  of the ciecisions a r e  c o n s t i t u t i o n a l l y  based, 
the c o r r e s p o n d i n g  a t t e m p t e d  c h a n g e s  a p p e a r  u n c o n s t i t u t i o n a l .  
F u r t h e r m o r e ,  o t h e r  p r o v i s i o n s  w o u l d  s u b s t a n t i a l l y  i n c r e a s e  the 
p r e s u m p t i v e  jail t e r m  for a f i r s t  i n c e s t  c o n v i c t i o n ,  r e n d e r i n g  
t h a t  t e r m  m u c h  m o r e  s e v e r e  t h a n  t h e  s e n t e n c e  r e q u i r e d  for a 
v i o l e n t  ra p e  of an a d u l t  w h i c h  r e s u l t s  in s e r i o u s  p h y s i c a l  
i njury.

F o l l o w i n g  is m y  a n a l y s i s  of the bill.

S e c t i o n  1 p r o p o s e s  t w o  c h a n g e s  to t h e  s e c o n d  d e g r e e  m u r d e r  
s t a t u t e  (AS 1 1 . 4 1 . 1 1 0 ( a ) ) :

1, N e i t z e l  c h a n g e . T h e  bi l l  w o u l d  c h a n g e  A S  
1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  to d e f i n e  s e c o n d  d e g r e e  m u r d e r  as "k n o w i n g l y  
e n g a g i n g )  in c o n d u c t  [ i nstead of: i n t e n t i o n a l l y  p e r f o r m i n g  an
act] t h a t  r e s u l t s  in the d e a t h  of a n o t h e r  p e r s o n  under 
c i r c u m s t a n c e s  m a n i f e s t i n g  an e x t r e m e  i n d i f f e r e n c e  to the vr • of
h u m a n  l i f e . "  T h i s  c h a n g e  s i m p l y  b r i n g s  the l a n g u a g e  of t' 
s t a t u t e  in a c c o r d a n c e  w i t h  the i n t e r p r e t a t i o n  of t’s stat 
a d o p t e d  by t h e  C o u r t  of A p p e a l s  in N e i t z e l  v. S t a t e , 655 .. „.g 325 
( A l a s k a  App. 1982) . T h e  c h a n g e  d o e s  not p r e s e n t  a p r o b l e m  and

A. S E C O N D  D E G R E E  M U R D E R



c o u l d  r e d u c e  c o n f u s i o n  w i t h o u t  s u b s t a n t i v e l y  c h a n g i n g  the law. 
S e c t i o n  3 p r o p o s e s  a p a r a l l e l  c h a n g e  in the f i r s t  d e g r e e  a s s a u l t  
sta t u t e ,  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 3 ) ,  and is a l s o  n o t  a s u b s t a n t i v e  c h a n g e  
in the l a w  as it is p r e s e n t l y  app l i e d .

2. E x t r e m e  i n d i f f e r e n c e  to the w e l f a r e  of a c h i l d  u n d e r  16. 
P r o p o s e d  AS  1 1 . 4 1 . 1 1 0 ( a ) ( 4 )  c r e a t e s  a n e w  s u b s e c t i o n  of s e c o n d  
d e g r e e  m u r d e r ,  d e f i n e d  as "under c i r c u m s t a n c e s  m a n i f e s t i n g  an 
e x t r e m e  i n d i f f e r e n c e  to the w e l f a r e  of a c h i l d  u n d e r  16, the 
p e r s o n  e n g a g e s  in a p a t t e r n  or p r a c t i c e  of a b u s e  of that c h i l d  
th a t  r e s u l t s  in the d e a t h  of the c h i l d . "  A b u s e  is d e f i n e d  in 
s e c t i o n  2 t o  i n c l u d e  b o d i l y  impact, r e s t r a i n t ,  a n d  c o n f i n e m e n t .  
" P a t t e r n  or p r a c t i c e "  is d e f i n e d  in s e c t i o n  8 ( p r o p o s e d  AS
1 1 . 4 1 . 6 1 0 ( 2 ) )  t o  m e a n  "three or m o r e  i n c i d e n t s  of the p r o h i b i t e d  
c o n d u c t . "

It is not c l e a r  to m e  w h a t  the p u r p o s e  of th i s  s e c t i o n  is. It 
a p p e a r s  to be u n n e c e s s a r y  s i n c e  if a p e r s o n ' s  c o n d u c t ,  e v e n  once, 
d i s p l a y s  m a n i f e s t  i n a i f f e r e n c e  to the v a l u e  of a c h i l d ' s  life, 
an d  the c h i l d  dies, that is u n a m b i g u o u s l y  i n c l u d e d  in AS
1 1 . 4 1 . 1 1 0 ( a ) ( 2 ) .  R e q u i r i n g  a " p a t t e r n  or p r a c t i c e  of abuse" 
m i g h t  be i n t e r p r e t e d  to e x c l u d e  m u r d e r  p r o s e c u t i o n s  u n d e r  AS
1 1 . 4 1 . 1 1 0 ( a ) ( 2 )  w h e n  the p e r s o n  h a s  o n l y  a b u s e d  the c h i l d  o n c e  or 
twice.

If the p o i n t  of the new s e c t i o n  is to  i n s u r e  t h a t  e v i d e n c e  of any 
p a t t e r n  or p r a c t i c e  of a b u s e  w i l l  a l w a y s  be a d m i s s i b l e ,  the 
s t a t u t e  is s t i l l  u n n e c e s s a r y .  E x i s t i n g  c a s e  l a w  e s t a b l i s h e s  that 
a h i s t o r y  of a b u s e  w i l l  o r d i n a r i l y  be a d m i s s i b l e .  E . g . . G a r n e r  
v. S t a t e , 711 P . 2d 1191 (Alaska App. 1983); see a l s o  A b r u s k a  v. 
S t a t e , 705 P . 2d 1261, 1 2 6 4  & n.l ( A l a s k a  App. 1985).

B. F I R S T  D E G R E E  A S S A U L T

S e c t i o n  3 c r e a t e s  a new c a t e g o r y  of f i r s t  d e g r e e  a s s a u l t  for any 
p e r s o n  w h o  e n g a g e s  in a p a t t e r n  of a b u s e  w h i c h  r e s u l t s  in s e r i o u s  
p h y s i c a l  i n j u r y  to a c h i l d  u n d e r  16.

T he p r o p o s e d  n e w  a s s a u l t  p r o v i s i o n  is u n n e c e s s a r y .  G i v e n  the 
b r o a d  d e f i n i t i o n  of " d a n g e r o u s  i n s t r u m e n t "  a d o p t e d  in W e t t a n e n  v. 
S t a t e , 656 P . 2d 1213 (Alaska App. 19 8 3 ) ,  m a n y  a s s a u l t s  on  a c h i l d  
w o u l d  fit u n d e r  e x i s t i n g  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 1 )  ( r e c k l e s s l y  c a u s e s  
s e r i o u s  i n j u r y  w i t h  a d a n g e r o u s  i n s t r u m e n t ) .  M a n y  o ther 
a s s a u l t s ,  p a r t i c u l a r l y  t h o s e  as p a r t  of a p a t t e r n  of abuse, w o u l d  
f it u n d e r  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  (the N e i t z e l - t v o e  a s s a u l t  s t a t u t e ) .  
Fur t h e r ,  a p r o s e c u t i o n  u nder AS 1 1 . 4 1 . 2 0 0 ( a ) ( 3 )  w o u l d  be m o r e  
l i k e l y  t h a n  a c h a r g e  under the n e w  o f f e n s e  to o p e n  the door to 
e v i d e n c e  of a s s a u l t s  on o t h e r  v i c t i m s ;  e v i d e n c e  of su c h  o ther 
a s s a u l t s  w o u l d  not be r e l e v a n t  u nder p r o p o s e d  A S  1 1 . 4 1 . 2 0 0 ( a ) ( 4 )  
a n d  the c u r r e n t  r ules of e v i d e n c e ,  but s u c h  e v i d e n c e  c ould o f t e n  
be r e l e v a n t  to e s t a b l i s h  e x t r e m e  i n d i f f e r e n c e  t o  the v a l u e  of



l i f e  by s h o w i n g  t h a t  the d e f e n d a n t  knew the l i k e l y  c o n s e q u e n c e s  
of his a c t i o n s .

Fur t h e r ,  AS 1 1 . 4 1 . 2 0 0 ( a ) ( 4 )  c o u l d  be r e a d  d a n g e r o u s l y  b r o a d l y .  A 
p a r e n t  w h o  t h r e e  t i m e s  " c o n f i n e d "  his c h i l d  to  his r o o m  for 
r e a s o n a b l e  d i s c i p l i n e  c o u l d  be l i a b l e  u nder t h i s  c l a s s  A  f e l o n y  
if, one time, the c h i l d  h u r t  h i m s e l f  s e r i o u s l y  w h i l e  in his room.

C. R E P E A T E D  S E X U A L  A B U S E  OF A  M I N O R

S e c t i o n s  5 - 8  c r e a t e  a new set of o f f e n s e s  t i t l e d  R e p e a t e d  S e x u a l  
A b u s e  of a M i n o r  (RSAM) in the First, S e c o n d ,  a n d  T h i r d  Degree. 
" R e p e a t e d "  is g i v e n  m e a n i n g  in s e c t i o n  8 as " p a t t e r n  or 
p r a c t i c e , "  d e f i n e d  as t h r e e  or m o r e  i n c i d e n t s .  S e c t i o n  13 
p r o v i d e s  p e n a l t i e s  for R S A M  in t h e  F i r s t  Degree, an u n c l a s s i f i e d  
f e l ony, s e t t i n g  a p r e s u m p t i v e  t e r m  f o r  f i r s t  o f f e n d e r s  of 13 
y e a r s  (and 25 a n d  35 years, r e s p e c t i v e l y ,  for s e c o n d  and t h i r d  
o f f e n d e r s ) , w i t h  a m a x i m u m  of 50 years. R S A M  in the S e c o n d  
D e g r e e  is an A  f e l o n y ,  w i t h  a p r e s u m p t i v e  f i v e - y e a r  t e r m  for a 
f i r s t  o f f e n d e r .

E f f e c t i v e l y ,  the p r o p o s e d  o f f e n s e  of R S A M  in t h e  f i r s t  d e g r e e  
d e c l a r e s  t h a t  all f a m i l y  sex u a l  a b u s e  c a s e s  w i l l  be t r e a t e d  far 
m o r e  h a r s h l y  t h a n  v i o l e n t  rape of a s t r a n g e r .  As t h e  C o u r t  of 
A p p e a l s  h a s  not e d ,  v i r t u a l l y  all f a m i l y  s e x u a l  a b u s e  c a s e s  
i n v o l v e  r e p e a t e d  abuse. S tate v. A n d r e w s , 707 P . 2d 900, 9 0 8 - 0 9  
(Alaska App. 1985), a f f 1d , 723 P . 2d 85 ( A l aska 1986); see B e n b o e  
v. S t a t e , 698 P . 2d 1230, 1 2 3 2  (Alaska App. 1985) (single i n c i d e n t  
of a b u s e  m a y  m a k e  c r i m e  a m o n g  l e a s t  s e r i o u s  in its c l a s s ) . To 
p e n a l i z e  the f a m i l y  o f f e n d e r  m o r e  h a r s h l y  t h a n  the b i k e - p a t h  
r a p i s t  is an i l l o g i c a l  and u n f a i r  result. T h e  t y p i c a l  d e f e n d a n t  
c h a r g e d  u n d e r  R S A M  w i l l  be a m i d d l e - a g e d  m a n  w h o  h a s  a b u s e d  his 
s t e p - d a u g h t e r  on a n u m b e r  of o c c a s i o n s .  He w i l l  h a v e  no c r i m i n a l  
r e c o r d  of a n y  so r t  and w i l l  be an u p s t a n d i n g  m e m b e r  of the 
c o m m u n i t y  in all o t h e r  r e s p e c t s  t h a n  his se x u a l  off e n s e .  Yet, he 
wi l l  f a c e  a p r e s u m p t i v e  t e r m  of 13 y e a r s .  If he h a d  a p r i o r  
f e l o n y  c o n v i c t i o n  as a y o u n g  adult, p e r h a p s  for a p r o p e r t y  c r i m e  
s u c h  as theft, h e  w o u l d  f a c e  a p r e s u m p t i v e  t e r m  of 25 y e a r s .

By c o n t r a s t ,  the b i k e - p a t h  rapist, w h o  is c o n v i c t e d  of one sexual 
a s s a u l t  a n d  h a s  a m i s d e m e a n o r  record, a s e r i o u s  a l c o h o l  pro b l e m ,  
or a s o c i o p a t h i c  p e r s o n a l i t y  w h i c h  m a k e s  h i m  p r e d i c t a b l y  
d a n g e r o u s ,  f a c e s  a p r e s u m p t i v e  t e r m  of o n l y  8 y e a r s  f o r  his f i r s t  
o f f e n s e  a n d  15 y e a r s  for h i s  s e c o n d  v i o l e n t  rape.

R S A M  in the s e c o n d  d e g r e e  p a r a l l e l s  the f i r s t  d e g r e e  o f f e n s e  and 
c o v e r s  a n y  p a t t e r n  of sex u a l  c o n t a c t  w i t h  a c h i l d  u n d e r  16 or of 
sexual p e n e t r a t i o n  w i t h  a c h i l d  ag e d  13-15 w h o  is at l e a s t  3 
y e a r s  y o u n g e r  t h a n  the d e f e n d a n t .  T h i s  is m a d e  a c l a s s  A  f e l o n y ,  
in c o n t r a s t  t o  the p r e s e n t  s tatute, w h i c h  t r e a t s  b a s i c a l l y  the 
same c o n d u c t  as a c l a s s  B f e l ony. See A S  1 1 . 4 1 . 4 3 6 .  The f a t h e r



w h o  f o n d l e s  his 1 2 - y e a r - o l d  on  a few o c c a s i o n s  w o u l d  n o w  fa c e  a 
p r e s u m p t i v e  t e r m  of 8 y e a r s  in pris o n ;  the b i k e - p a t h  a s s a i l a n t  
w h o  g r a b s  a n d  f o n d l e s  a c h i l d  once w o u l d  f a c e  no p r e s u m p t i v e  
term.

I n c r e a s i n g  the p r e s u m p t i v e  t e r m s  for s e x u a l  o f f e n s e s  w i l l  
u n d o u b t e d l y  i n c r e a s e  the n u m b e r  of c a s e s  g o i n g  to trial. W h i l e  
the p r e s e n t  8 - y e a r  p r e s u m p t i v e  t e r m  for f i r s t  d e g r e e  sexual a b u s e  
of a m i n o r  is c e r t a i n l y  long, m o r e  d e f e n d a n t s  w i l l  p l e a d  g u i l t y  
to an 8 - y e a r  t e r m  t h a n  a 1 3 - y e a r  term. S i m i l a r l y ,  a l t h o u g h  the 
p r e s e n t  s a n c t i o n s  for sexual c o n t a c t  w i t h  a m i n o r  are s t i f f  (0-10 
y e a r s ) ,  t h e r e  is n o  p r e s u m p t i v e  t e r m  a p p l i c a b l e  to f i r s t  
o f f e n d e r s .  C l e a r l y  m o r e  p e o p l e  w i l l  p l e a d  g u i l t y  to c l a s s  B 
c h a r g e s  t h a n  t o  t h e  n e w  c l a s s  A  c h a rge. A n y  i n c r e a s e  ir. the 
n u m b e r  of t r i a l s  w i l l  m e a n  i n c r e a s e d  c o s t s  for the p r o s e c u t o r s ,  
c o u r t  s y s tem, a n d  P u b l i c  D e f e n d e r  A g e n c y .  E v e r y  ti m e  the n u m b e r  
of t r i a l s  i n c r e a s e s ,  a p p e a l s  i n c r e a s e ,  too, w i t h  c o r r e s p o n d i n g  
e x t r a  b u r d e n s  on  the a p p e l l a t e  courts, O f f i c e  of S p e c i a l  
P r o s e c u t i o n s  & A p p e a l s  a n d  the P u b l i c  D e f e n d e r  a p p e l l a t e  ca s e  
load.

T h e  p r o p o s e d  n e w  s t a t u t e s  are not n e c e s s a r y .  If the s t a t e  can 
p r o v e  t h r e e  i n c i d e n t s  of sexual abuse, the s t a t e  is p r e s e n t l y  
f r e e  to f i l e  t h r e e  c h a r g e s  of sexual a b u s e  of a m i n o r  in the 
f i r s t  d e g r e e .  A l t h o u g h  the c o n v i c t e d  d e f e n d a n t  w o u l d  f a c e  a 
p r e s u m p t i v e  t e r m  of 8 yea r s ,  ra t h e r  t h a n  13, A n d r e w s  v. S t a t e  
e s t a b l i s h e s  t h a t  c o n s e c u t i v e  t e r m s  can be i m p o s e d ,  a n d  the 
p o s s i b l e  m a x i m u m  t e r m  w o u l d  be 90 y e a r s .  Thus, the d e f e n d a n t  
w h o s e  p a t t e r n  of a b u s e  d e s e r v e s  m o r e  s e r i o u s  p u n i s h m e n t  th a n  8 
y e a r s  can be s e n t e n c e d  m o r e  s e v e r e l y  by i m p o s i t i o n  of c o n s e c u t i v e  
terms.

T h e  p r o b l e m s  w i t h  the p r o p o s e d  R S A M  c r i m e s  a r e  c o m p o u n d e d  w h e n  
c o n s i d e r e d  in the l i g h t  of o t her p r o v i s i o n s  in the bill. All of 
the r e p e a t e d  s e x u a l  a b u s e  of a m i n o r  c r i m e s  d e s c r i b e d  a b o v e  
i n c l u d e  as an  e l e m e n t  that the d e f e n d a n t  "hav[e] a u t h o r i t y  o v e r  a 
c h i l d  u n d e r  the age of 16." " H a v i n g  a u t h o r i t y  o v e r  a c h i l d "  is 
d e f i n e d  in s e c t i o n  8, p r o p o s e d  AS 1 1 . 4 1 . 6 1 0 ( 1 ) ,  to  m ean;

(a) t h e  c h i l d  is e n t r u s t e d  t o  the 
d e f e n d a n t ' s  c a r e  by a u t h o r i t y  of 
l a w  [e.g., f o s t e r  p a r e n t s ] ;

(b) the c h i l d  is the d e f e n d a n t ' s  
so n  or d a u g h t e r ,  i n c l u d i n g  a d o p t e d  
c h i l d r e n  a n d  s t e p - c h i l d r e n ;

(c) the c h i l d  r e s i d e s  as a m e m b e r  
of a so c i a l  unit in the sa m e  
h o u s e h o l d  as the child; or



(d) t h e  c h i l d  h a s  b e e n  t e m p o r a r i l y  
e n t r u s t e d  to the d e f e n d a n t ' s  c a r e  
[e.g., b a b y s i t t e r ,  o l d e r  sib l i n g ,  
d a y  c a r e  w o r k e r ] .

T h e s e  d e f i n i t i o n s ,  p a r t i c u l a r l y  (c) a n d  ( d ) , are so b r o a d  that 
v i r t u a l l y  e v e r y  s e x u a l  a b u s e  of a m i n o r  c a s e  w o u l d  i n v o l v e  a 
p e r s o n  h a v i n g  a u t h o r i t y  over a child. T h e  d e f i n i t i o n  of " h a ving 
a u t h o r i t y  ov e r  a c h i l d "  is so f a r  r e a c h i n g  t h a t  a 1 6 - y e a r - o l d  boy 
who, on s e v e r a l  o c c a s i o n s  h a s  c o n s e n s u a l  s e x u a l  f o r e p l a y  
i n v o l v i n g  d i g i t a l  p e n e t r a t i o n  w i t h  his n e w  s t e p - s i s t e r  ju s t  p r i o r  
to her 1 3 t h  b i r t h d a y ,  w o u l d  be e x p o s e d  to the 1 3 - y e a r  p r e s u m p t i v e  
t e r m  s h o u l d  he be w a i v e d  i n t o  a d u l t  cou r t .  A n  1 8 - y e a r - o l d  
i n v o l v e d  w i t h  a 1 5 - y e a r - o l d  s t e p - s i s t e r  u n d e r  s i m i l a r  
c i r c u m s t a n c e s  c o u l d  be p r o s e c u t e d  f o r  R S A M  in the s e c o n d  d e g r e e  
w i t h  a p r e s u m p t i v e  8 - y e a r  t e r m  on  the f i r s t  o f f e n s e .

D. P R I O R  I N C O N S I S T E N T  S T A T E M E N T S  AS S O L E  E V I D E N C E  A T  T R I A L

S e c t i o n  11, p r o p o s e d  A S  1 2 . 8 4 5 . 0 2 5 ,  is an  a t t e m p t  to  o v e r r u l e  
B r o w e r  v. S t a t e , 7 2 8  P . 2d 645 (Alaska App. 198 6 ) .  T h i s  p r o p o s a l  
s t a t e s  t h a t  in a p r o s e c u t i o n  f o r  any o f f e n s e ,  e v i d e n c e  of a p r i o r  
i n c o n s i s t e n t  s t a t e m e n t  is s u f f i c i e n t  to s u p p o r t  a c o n v i c t i o n  
d e s p i t e  a c o m p l e t e  d e a r t h  of c o r r o b o r a t i n g  e v i d e n c e .

The q u e s t i o n  w h e t h e r  an u n c o r r o b o r a t e d  p r i o r  i n c o n s i s t e n t  
s t a t e m e n t  is s u f f i c i e n t  to s u p p o r t  a c o n v i c t i o n  is a u n i q u e l y  
j u d i c i a l  d e t e r m i n a t i o n ,  not one s u s c e p t i b l e  to l e g i s l a t i v e  fiat. 
T h e  f e d e r a l  c o n s t i t u t i o n  p r o h i b i t s  c o n v i c t i o n  e x c e p t  u p o n  p r o o f  
b e y o n d  a r e a s o n a b l e  doubt. In re W i n s h i p , 397 U.S. 358. A  
c o u r t ' s  h o l d i n g  on a q u e s t i o n  of the s u f f i c i e n c y  of c e r t a i n  
e v i d e n c e  is a n  i n t e r p r e t a t i o n  of the c o n s t i t u t i o n a l  r e q u i r e m e n t  
of p r o o f  b e y o n d  a r e a s o n a b l e  doubt. Thus, the C o u r t  of A p p e a l s  
d e c i s i o n  in B r o w e r  t o o k  no r a d i c a l  or n o v e l  p o s i t i o n ;  t h e  B r o w e r  
h o l d i n g  is c o n s i s t e n t  w i t h  all o t h e r  c o u r t s  w h i c h  h a v e  c o n s i d e r e d  
th i s  q u e s t i o n .  The c o n s t i t u t i o n a l  m i n i m a l  s t a n d a r d  for the p r o o f  
r e q u i r e d  f o r  a c o n v i c t i o n  c a n n o t  be r e d u c e d  by l e g i s l a t i v e  
action. S e c t i o n  11 is, t h e r e f o r e ,  u n c o n s t i t u t i o n a l .

E. N O N U N A N I M O U S  J U R Y  V E R D I C T S

S e c t i o n  8, p r o p o s e d  A S  1 1 . 4 1 . 6 0 0 ,  p r o v i d e s  t h a t  in t h e  s t a t u t e s  
r e q u i r i n g  a " p a t t e r n  or p r a c t i c e , "  e a c h  j u r o r  m u s t  be c o n v i n c e d  
b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  at l e a s t  t h r e e  i n c i d e n t s  of the 
p r o h i b i t e d  c o n d u c t  o c c u r r e d ,  but the ju r y  n e e d  not be u n a n i m o u s  
as to any p a r t i c u l a r  i n c i d e n t .  T h i s  p r o v i s i o n  is a n  a t t e m p t  to 
o v e r r u l e  C o v i n g t o n  v. S t a t e . 703 P . 2d 436, opjn. on r e h . . 711 
P . 2d 1183 ( A l aska App. 1985).

C o v i n g t o n  r e q u i r e s  that, w h e r e  a d e f e n d a n t  is c h a r g e d  w i t h  one 
c o u n t  of c r i m i n a l  c o n d u c t ,  in o r d e r  to c o n v i c t  t h e  d e f e n d a n t ,



j u r o r s  m u s t  u n a n i m o u s l y  a g r e e  that the s a m e  c r i m i n a l  act has b e e n  
p r o v e d  b e y o n d  a r e a s o n a b l e  doubt. T h e  C o v i n g t o n  h o l d i n g  is b a s e d  
up o n  the d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i ght to a u n a n i m o u s  v e r d i c t .  
J o h n s o n  v. L o u i s i a n a , 406 U.S. 356, 3 6 2  (1972) . No s t a t e  has 
r e a c h e d  a c o n t r a r y  result. T h e  l e g i s l a t u r e  c a n n o t  o v e r r u l e  
C o v i n g t o n . P r o p o s e d  A S  1 1 . 4 1 . 6 0 0 ( 2 )  is u n c o n s t i t u t i o n a l .

F. C H A N G E S  T O  E V I D E N C E  R U L E  404

S e c t i o n  14 p r o p o s e s  a n e w  s u b s e c t i o n  t o  E v i d e n c e  R u l e  404. T h e  
p r o p o s e d  n e w  s e c t i o n  s t a t e s  that, n o t w i t h s t a n d i n g  A . R . E .  404(b), 
in a p r o s e c u t i o n  for p h y s i c a l  or se x u a l  a s s a u l t  o n  a child, 
e v i d e n c e  of p r i o r  ac t s  by the d e f e n d a n t  i n v o l v i n g  the s a m e  or 
a n o t h e r  v i c t i m  is a d m i s s i b l e  to s h o w  the d e f e n d a n t ' s  d i s p o s i t i o n  
to c o m m i t  the o f f e n s e .

T h i s  is a r g u a b l y  not c o n s t i t u t i o n a l .  In a v e r y  l o n g  l i n e  of 
cases, the A l a s k a .a p p e l l a t e  c o u r t s  h a v e  h e l d  t h a t  e v i d e n c e  of 
p r i o r  bad ac t s  by  a d e f e n d a n t  a r e  not a d m i s s i b l e  t o  p r o v e  the 
d e f e n d a n t ' s  p r o p e n s i t y  to c o m m i t  crimes. E . g . . E u b a n k s  v. s t a t e . 
516 P . 2d 726 ( A l a s k a  1973); O k s o k t a r u k  v. S t a t e . 6 1 1  P . 2d 521 
(Alaska 1980); L e r c h e n s t e i n  v. S t a t e . 697 P . 2d 312 ( A l aska App. 
198 5 ) ,  a f f 'd , 726 P . 2d 546 ( A l aska 1986). T h e  r a t i o n a l e  for 
t h e s e  c a s e s  is r o o t e d  in the c o n s t i t u t i o n a l  g u a r a n t e e  of due 
p r o c e s s  a n d  the r e q u i r e m e n t  of p r o o f  b e y o n d  a r e a s o n a b l e  doubt. 
U.S. C o n s t . ,  amend. VI; A l a s k a  C o n st., art. I, § 7. W h e n  
e v i d e n c e  of a d e f e n d a n t ' s  c h a r a c t e r ,  as s h o w n  t h r o u g h  p r i o r  bad 
acts, is a d m i t t e d  to s h o w  his p r o p e n s i t y  to c o m m i t  a crime, t here 
is a g r a v e  l i k e l i h o o d  t h a t  t h e  j u r y  w i l l  c o n v i c t  the d e f e n d a n t  
b e c a u s e  he a p p e a r s  to be a b a d  p e r s o n ,  not b e c a u s e  the e v i d e n c e  
p r o v e s  b e y o n d  a r e a s o n a b l e  d o u b t  that h e  c o m m i t t e d  the c r i m e  w i t h  
w h i c h  he w a s  c h a r g e d .  K i c h a e l s o n  v. U n i t e d  S t a t e s , 335 U.S. 469 
(1948).

P r i o r  bad acts, r e l e v a n t  to show o n l y  d i s p o s i t i o n ,  are a l s o  
e x c l u d e d  b e c a u s e  a d m i t t i n g  s u c h  e v i d e n c e  p r o l o n g s  t r i a l s ,  c a u s i n g  
a d d e d  e x p e n s e  to  all p a r t i e s  and the c o u r t  s y s tem. R a t h e r  than 
h a v e  a f i v e - d a y  trial f o c u s e d  o n  the c r i m i n a l  act a l l e g e d  in the 
i n d i c t m e n t ,  if p r i o r  b a d  a c t s  w e r e  i n v a r i a b l y  a d m i s s i b l e ,  t r i a l s  
c o u l d  take t w o  t o  t h ree t i m e s  as long, as w i t n e s s e s  are c a l l e d  by 
b o t h  s i a e s  to e s t a b l i s h  ana r e f u t e  i n c i d e n t s  e n t i r e l y  c o l l a t e r a l  
t o  the real i s s u e s  at trial. L o n g e r  t r i a l s  a l s o  m e a n  l o n g e r  
t r a n s c r i p t s ;  i n c r e a s i n g  t h e  cost of a p p e a l s  m e a n s  m o r e  d e f e n d a n t s  
w o u l d  n e e d  p u b l i c  d e f e n d e r s .

T h e  e x i s t i n g  R u l e s  of E v i d e n c e ,  as i n t e r p r e t e d  b y  the A l a s k a  
courts, b r o a d l y  o p e n  the d o o r s  to e v i d e n c e  of p r i o r  bad a c t s  w h e n  
s u c h  e v i d e n c e  is p r o b a t i v e  of s o m e t h i n g  o t h e r  t h a n  c r i m i n a l  
d i s p o s i t i o n .  E . g . , C o l e m a n  v. S t a t e , 6 2 1  P . 2d 869 ( A l a s k a  1980); 
A d k i n s o n  v. S t a t e . 611 P . 2d 528 (Alaska 1 9 8 0 ) ;  O s w a l d  v. S t a t e , 
715 P . 2 d  276 ( A l a s k a  App. 1976). F u r t h e r ,  the A l a s k a  c o u r t s



a l r e a d y  r e c o g n i z e  a n d  h a v e  r e c e n t l y  e x p a n d e d  an e x c e p t i o n  to 
E v i d e n c e  R u l e  404(b) for c a s e s  w h e r e  the d e f e n d a n t  is c h a r g e d  
w i t h  sexual m i s c o n d u c t  a n d  the state w i s h e s  t o  o f f e r  e v i d e n c e  of 
p r i o r  m i s c o n d u c t  w i t h  the same v i c t i m  or a n o t h e r  v i c t i m  h a v i n g  
h i g h l y  r e l e v a n t  c o m m o n  c h a r a c t e r i s t i c s  (e.g., a n o t h e r  c h i l d  in 
the same f a m i l y ) ,  p a r t i c u l a r l y  w h e r e  the e v i d e n c e  of m i s c o n d u c t  
w i t h  t h e  o t h e r  [s] a p p r o a c h e s  b e i n g  e v i d e n c e  of a h a b i t .  B u r k e  v. 
S t a t e , 624 P . 2d 1240 (Alaska 1980); S o p e r  v. S t a t e , Op. No. 675 
(Alaska A pp., Jan. 23, 1987), pet, h e a r i n g  d e n i e d  (April 3,
1987) . Thus, t h e  s t a t e  is c u r r e n t l y  a b l e  to i n t r o d u c e  e v i d e n c e  
of p r i o r  b a d  a c t s  in c h i l d  sexual a s s a u l t  c a s e s  w h e n  it is 
p r o b a t i v e .

P l e a s e  l e t  m e  k n o w  if 1 c a n  p r o v i d e  y o u  w i t h  any f u r t h e r  
i n f o r m a t i o n  o n  t h i s  or any o ther p r o p o s e d  l e g i s l a t i o n .  I 
a p p r e c i a t e  t h i s  o p p o r t u n i t y  for input.

V e r y  t r u l y  yours,

D a n a  F a b e  
P u b l i c  D e f e n d e r

D F : r j b
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A b u s e  o f  c h i l d r e n / a d m i s s i b i l i t y  o f  c e r t a i n  
c r i m i n a l  e v i d e n c e  ( W o r k  O r d e r  No. 5-0809)

R e p r e s e n t a t i v e  Fran U l m e r  
Ch a i r ,  S t a t e  A f f a i r s  C o m m i t t e e

K e i t h  B. L e v y ' 4 ^ —
L e g i s l a t i v e  C o u nsel

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  of  W o r k  O r d e r  5-0809, 
r e l a t i n g  to a b u s e  o f  c h i l d r e n  and t h e  a d m i s s i b i l i t y  o f  c e r t a i n  
e v i d e n c e  in c r i m i n a l  p r o s e c u t i o n s .  A s  a p r e l i m i n a r y  m a t t e r ,  
n o t e  t h a t  a s e c t i o n a l  a n a l y s i s  or s u m m a r y  o f  a b i l l  s h o u l d  
n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  i n t e r p r e t a t i o n  o f  the 
b i l l  a n d  t h e  b i l l  i t s e l f  is the b e s t  s t a t e m e n t  o f  its c o n­
tents. If y o u  w o u l d  l i k e  an i n t e r p r e t a t i o n  o f  the b i l l  as 
it m a y  a p p l y  to a p a r t i c u l a r  set o f  c i r c u m s t a n c e s ,  p l e a s e  
a d v i s e .

S e c t i o n  1 m a k e s  two c h a n g e s  to the o f f e n s e  o f  m u r d e r  in the 
s e c o n d  degree. Fi r s t ,  u n d e r  e x i s t i n g  law, o n e  w a y  a p e r s o n  
m a y  b e  g u i l t y  o f  m u r d e r  in the s e c o n d  d e g r e e  is if t h e  p e r ­
son " i n t e n t i o n a l l y  p e r f o r m s  an act" r e s u l t i n g  in d e a t h  u n d e r  
c e r t a i n  c i r c u m s t a n c e s .  S e c t i o n  1 l o w e r s  the l e v e l  o f  i n t e n t  
r e q u i r e d  b y  s u b s t i t u t i n g  uhe l a n g u a g e  " k n o w i n g l y  e n g a g e s  in 
c o n d u c t "  (AS 1 1 . 4 1 . 1 1 0 ( a ) ( 2 ) ) ,  S e c t i o n  1 a l s o  ad d s  a n e w  
p r o v i s i o n  u n d e r  w h i c h  a p e r s o n  m a y  b e  g u i l t y  o f  m u r d e r  in  
the s e c o n d  degree: if " u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  an
e x t r e m e  i n d i f f e r e n c e  to the w e l f a r e  o f  a c h i l d  u n d e r  the age 
of 16, the p e r s o n  e n g a g e s  in a p a t t e r n  or p r a c t i c e  o f  a b u s e  
of t h e  c h i l d  t h a t  r e s u l t s  in the d e a t h  o f  the c h i l d "
(AS 1 1 . 4 1 . 1 1 0 ( a ) ( 4 ) ) .  T h e  ph r a s e  " p a t t e r n  o r  p r a c t i c e "  is 
d e f i n e d  in sec. 8 o f  the b i l l  to m e a n  t h r e e  or m o r e  i n c i­
dents o f  the p r o h i b i t e d  c o n d u c t  (AS 1 1 . 4 1 . 6 1 0 ( 2 ) ) .

S e c t i o n  2 d e f i n e s  the t e r m  "abuse", as u s e d  in the s e c o n d  
d e g r e e  m u r d e r  s t a t u t e ,  to include b o d i l y  impact, r e s t r a i n t ,  
or c o n f i n e m e n t  (AS 1 1 . 4 1 . 1 1 0 ( c ) ) .
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S e c t i o n  3 m a k e s  c h a n g e s  to the o f f e n s e  o f  a s s a u l t  in the 
f i r s t  d e g r e e  s i m i l a r  to t h o s e  c h a n g e s  d i s c u s s e d  in sec. 1. 
First, u n d e r  c u r r e n t  law, a p e r s o n  m a y  be g u i l t y  o f  a s s a u l t  
i n  the f i r s t  d e g r e e  if  t h a t  p e r s o n  " i n t e n t i o n a l l y  p e r f o r m s  
a n  a c t "  that r n s u l t s  in s e r i o u s  p h y s i c a l  i n j u r y  u n d e r  c e r­
ta i n  c i r c u m s t a n c e s .  S e c t i o n  2 l o w e r s  the r e q u i r e d  l e v e l  of 
i n t e n t  by  s u b s t i t u t i n g  the w o r d s  " k n o w i n g l y  e n g a g e s  in c o n­
duct" (AS 1 1 . A 1 . 2 0 0 ( a ) (3)). S e c t i o n  2 a l s o  adds a n e w  p r o­
v i s i o n  u n d e r  w h i c h  a p e r s o n  m a y  b e  g u i l t y  o f  a s s a u l t  in the 
f i r s t  degree: if " t h e  p e r s o n  e n g a g e s  in a p a t t e r n  or p r a c­
tice  o f  a b u s e  o f  a c h i l d  u n d e r  the a g e  of 16 that r e s u l t s  in 
s e r i o u s  p h y s i c a l  i n j u r y  to the c h i l d "  (AS 1 1 . 4 1 . 2 0 0 ( a ) (4)). 
T h e  p h r a s e  " p a t t e r n  or  p r a c t i c e "  is d e f i n e d  in sec. 8 o f  the 
b i l l  to m e a n  t h r e e  o r  m o r e  i n c i d e n t s  of  the p r o h i b i t e d  c o n­
duct (AS 1 1 . 4 1 . 6 1 0 ( 2 ) ) .

S e c t i o n  4 d e f i n e s  the t e r m  "a b u s e " ,  as u s e d  in the f i r s t  
d e g r e e  a s s a u l t  s t a t u t e ,  to i n c l u d e  b o d i l y  impact, r e s t r a i n t ,  
or c o n f i n e m e n t  (AS 1 1 . 4 1 . 2 0 0 ( c ) ) .

S e c t i o n s  5 a n d  6 c r e a t e  t h r e e  n e w  o f f e n s e s :  r e p e a t e d  s e x u a l
a b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  (AS 1 1 . 4 1 . 4 4 1 ) ,  in the 
s e c o n d  d e g r e e  (AS 1 1 . 4 1 . 4 4 2 ) ,  a n d  in the t h i r d  d e g r e e  
(AS 1 1 . 4 1 . 4 4 4 ) .  E a c h  o f  t h e s e  o f f e n s e s  is c o m m i t t e d  if a 
p e r s o n  o v e r  a c e r t a i n  a g e  h a v i n g  a u t h o r i t y  o v e r  a c h i l d  
u n d e r  16 y e a r s  o f  age (1) e n g a g e s  in a p a t t e r n  or p r a c t i c e  
of s e x u a l  p e n e t r a t i o n  or s e x u a l  c o n t a c t  w i t h  the child, or
(2) aids, i n duces, c a u s e s ,  or e n c o u r a g e s  the c h i l d  to e n g a g e  
in a p a t t e r n  or p r a c t i c e  o f  s e x u a l  p e n e t r a t i o n  or  s e x u a l  
c o n t a c t  w i t h  a n o t h e r  p e r s o n .  T h e  p h r a s e  " p a t t e r n  or p r a c­
tice" is d e f i n e d  in sec. 8 of the b i l l  to m e a n  t h r e e  or m o r e  
i n c i d e n t s  o f  the p r o h i b i t e d  c o n d u c t  (AS 1 1 . 4 1 . 6 1 0 ( 2 ) ) .  The 
p h r a s e  " h a v i n g  a u t h o r i t y  o v e r  a c h i l d "  is d e f i n e d  in sec. 8 
of the b i l l  to m e a n  (1) the c h i l d  is e n t r u s t e d  to the p e r­
son's c a r e  b y  a u t h o r i t y  o f  law, (2) the c h i l d  is the p e r­
son's son, d a u g h t e r ,  i l l e g i t i m a t e  o r  a d o p t e d  c h i l d  or step 
child, (3) the p e r s o n  r e s i d e s  as a m e m b e r  o f  a s o c i a l  u n i t  
in the sa m e  h o u s e h o l d  as the child, or (4) the c h i l d  has 
b e e n  t e m p o r a r i l y  e n t r u s t e d  to the p e r s o n ' s  ca r e  
(AS 1 1 . 4 1 . 6 1 0 ( 1 ) )  .

Th e  d e g r e e  o f  the o f f e n s e  o f  r e p e a t e d  s e x u a l  a b u s e  o f  a m i n o r  
d e p e n d s  u p o n  the age o f  the d e f e n d a n t ,  the a g e  o f  the v i c t i m ,  
a n d  the n a t u r e  o f  the s e x u a l  c o n d u c t .  R e p e a t e d  s e x u a l  a b u s e  
of a m i n o r  in the f i r s t  d e g r e e  is a n  u n c l a s s i f i e d  f e l o n y  
p u n i s h a b l e  as p r o v i d e d  in A S  1 2 . 5 5 . 1 2 5 ( j ) u n d e r  sec. 13 of 
the b i ll. R e p e a t e d  s e x u a l  a b u s e  of  a m i n o r  in the s e c o n d
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d e g r e e  is a class A  f e l o n y  a n d  r e p e a t e d  s e x u a l  a b u s e  of  a 
m i n o r  in  the third, d e g r e e  is a c lass B felony.

S e c t i o n  7 a m e n d s  e x i s t i n g  l a w  to m a k e  two a f f i r m a t i v e  
d e f e n s e s  a p p l i c a b l e  to the o f f e n s e s  of  r e p e a t e d  s e x u a l  a b u s e  
o f  a m i n o r  in  the first, second, a n d  t h i r d  degr e e .  T h e  
f i r s t  d e f e n s e  is that, at the ti m e  o f  the a l l e g e d  o f f e n s e ,  
the v i c t i m  w a s  the l e g a l  s p o u s e  o f  the d e f e n d a n t  a n d  the 
d e f e n d a n t  h a d  the c o n s e n t  of  the v i c t i m  (AS 1 1 . 4 1 . 4 4 5 ( a ) ) .  
T he s e c o n d  d e f e n s e  is that, if the o f f e n s e  r e q u i r e d  t h a t  the 
v i c t i m  b e  u n d e r  a c e r t a i n  age, t h e  d e f e n d a n t  r e a s o n a b l y  
b e l i e v e d  the v i c t i m  to b e  th a t  a g e  o r  older. H o w e v e r ,  this 
d e f e n s e  does n o t  a p p l y  if the v i c t i m  is u n d e r  the a g e  o f  13 
(AS 1 1 . 4 1 . 4 4 5 ( b ) ) .

S e c t i o n  8 ad d s  two n e w  g e n e r a l  p r o v i s i o n s .  A S  1 1 . 4 1 . 6 0 0  
a p p l i e s  to the o f f e n s e s ,  d i s c u s s e d  above, th a t  r e q u i r e  a 
" p a t t e r n  or p r a c t i c e "  o f  c o n d u c t  as an  e l e m e n t  of  the o f ­
fense. First, it p r o v i d e s  that a p r o s e c u t i o n  for an  o f f e n s e  
r e q u i r i n g  a " p a t t e r n  or p r a c t i c e "  of  c o n d u c t  does n o t  p r e­
clu d e  a p r o s e c u t i o n  on  c h a r g e s  o f  s e p a r a t e  i n c i d e n t s  of 
the c o nduct. Second, this s e c t i o n  p r o v i d e s  t h a t  the j u r y  
m u s t  f i n d  th a t  at l e a s t  t h r e e  i n c i d e n t s  o f  p r o h i b i t e d  
c o n d u c t  o c c u r r e d ,  b u t  the j u r y  n e e d  n o t  b e  u n a n i m o u s  as to 
the s p e c i f i c  i n c i d e n t s .  Th i r d ,  if a p e r s o n  is f o u n d  
i n n o c e n t  o f  a s p e c i f i c  i n c i d e n t ,  t h a t  i n c i d e n t  m a y  n o t  be 
u s e d  to e s t a b l i s h  the p a t t e r n  or p r a c t i c e .  Fr'nally, as m a n y  
as two o f  the t h r e e  i n c i d e n t s  u s e d  to e s t a b l i s h  a p a t t e r n  or 
p r a c t i c e  m a y  h a v e  o c c u r r e d  b e f o r e  the e f f e c t i v e  d a t e  o f  the 
act.

A S  1 1 . 4 1 . 6 1 0  c o n t a i n s  the d e f i n i t i o n s  of " p a t t e r n  or  p r a c­
tice" a n d  " h a v i n g  a u t h o r i t y  o v e r  a c h i l d "  d i s c u s s e d  above.

S e c t i o n s  9 a n d  10 m a k e  t e c h n i c a l  a m e n d m e n t s  to e x i s t i n g  p r o­
v i s i o n s  i n d i c a t i n g  t h a t  r e p e a t e d  s e x u a l  a b u s e  of a m i n o r  in 
the f i r s t  d e g r e e  is an u n c l a s s i f i e d  f e l o n y  a n d  is a m o n g  the 
m o s t  s e r i o u s  o f  o f f e n s e s  (AS 1 1 . 8 1 . 2 5 0 ) .

S e c t i o n  11 p r o v i d e s  that in a c r i m i n a l  p r o s e c u t i o n ,  e v i d e n c e  
of a p r i o r  i n c o n s i s t e n t  s t a t e m e n t  o f  a w i t n e s s  is, b y  itself, 
s u f f i c i e n t  to s u p p o r t  a c o n v i c t i o n  if o e l i e v e d  b y  the t r i e r  
of fa c t  (AS 1 2 .45.025).

S e c t i o n  12 a m e n d s  e x i s t i n g  l a w  to p r o v i d e  th a t  a d e f e n d a n t  
c o n v i c t e d  o f  s e x u a l  a b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  or 
r e p e a t e d  s e x u a l  a b u s e  o f  a m i n o r  in the f i r s t  d e g r e e  m a y  be 
s e n t e n c e d  to p a y  a fine o f  up  to $ 7 5 , 0 0 0  (AS 1 2 . 5 5 . 0 3 5 ( b ) ) .



Repres e n t a t i v e  Ulmer
Page 4
Ap r i l  1, 1987

S e c t i o n  13 sets o u t  the p u n i s h m e n t s  a d e f e n d a n t  c o n v i c t e d  of 
r e p e a t e d  s e x u a l  a b u s e  o f  a m i n o r  is s u b j e c t  to. T h e  m a x i m u m  
t e r m  is 5 0  y e a r s  w i t h  p r e s u m p t i v e  t erms o f  13 y e a r s  for a 
f i r s t  f e l o n y  c o n v i c t i o n ,  15 y e a r s  for a f i r s t  f e l o n y  c o n­
v i c t i o n  if the d e f e n d a n t  p o s s e s s e d  a fir e a r m ,  u s e d  a d a n g e r­
ous i n s t r u m e n t ,  or c a u s e d  s e r i o u s  p h y s i c a l  i n j u r y  d u r i n g  the 
c o m m i s s i o n  o f  the o f f e n s e ,  2 5  y e a r s  f o r  a s e c o n d  f e l o n y  c o n­
vi c t i o n ,  a n d  35 y e a r s  f o r  a t h i r d  f e l o n y  c o n v i c t i o n  
(AS 1 2 . 5 5 . 1 2 5 ( j )).

S e c t i o n  14 a m e n d s  R u l e  404 o f  the A l a s k a  R u l e s  of  E v i d e n c e  
b y  a d d i n g  a n e w  s u b s e c t i o n  to p r o v i d e  t h a t  in a n y  p r o s e­
c u t i o n  for p h y s i c a l  a s s a u l t  u p o n  o r  s e x u a l  m i s c o n d u c t  w i t h  a 
c h i l d  u n d e r  the a g e  o f  16, e v i d e n c e  o f  p r i o r  ac t s  o f  the 
d e f e n d a n t  i n v o l v i n g  the s a m e  or a n o t h e r  v i c t i m  is a d m i s s i b l e  
to s h o w  the d e f e n d a n t’s d i s p o s i t i o n  to c o m m i t  the of f e n s e .

S e c t i o n  15 m a k e s  t h e  p r o v i s i o n s  o f  sec. 14 r e t r o a c t i v e  a n d  
a p p l i c a b l e  to o f f e n s e s  a n d  e v i d e n c e  o f  acts c o m m i t t e d  b e f o r e  
the e f f e c t i v e  d a t e  of  the bill.

S e c t i o n  16 p r o v i d e s  for a n  i m m e d i a t e  e f f e c t i v e  date.

K B L :m k r  
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R e m a r k s  b y  R e p r e s e n t a t i v e  F r a n  U l m e r  
O n  t h e  F l o o r  of t h e  H o u s e  

M a r c h  27, 1987

T h e  S a f e t y  of  O u r  C h i l d r e n

I w o u l d  a s k  p e r m i s s i o n  of  t h i s  b o d y  t o  s p e a k  o n  t h e  s a f e t y  
o f  o u r  c h i l d r e n .

T h e  d e a t h  in t h i s  c o m m u n i t y  of a s e v e n  y e a r  o l d  b o y  w h o  w a s  
a c c i d e n t a l l y  e l e c t r o c u t e d  h a s  b r o u g h t  t o  m i n d  f o r  all o f  us  t h e  
n e e d  t o  b e  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  t h e  s a f e t y  o f  y o u n g  
c h i l d r e n .  W h e n  a y o u n g  c h i l d  d i e s  f o r  w h a t  a p p e a r s  t o  b e  n o  g o o d  
r e a s o n ,  i t  m a k e s  u s  a l l  v e r y  sad. B u t  w h e n  y o u n g  c h i l d r e n  in o u r  
c o m m u n i t y  a n d  in o u r  s t a t e  d i e  b e c a u s e  o f  abuse, it m a k e s  u s  n o t  
o n l y  s a d  b u t  a l s o  mad.

A p r i l  is C h i l d  A b u s e  P r e v e n t i o n  M o n t h  a n d  o n  t h e  f i r s t  of 
A p r i l ,  n e x t  W e d n e s d a y ,  I w i l l  b e  i n t r o d u c i n g  s o m e  l e g i s l a t i o n  
w h i c h  w i l l  i n c r e a s e  p e n a l t i e s  f o r  c h i l d  a b u s e  a n d  w h i c h ,  I 
b e l i e v e ,  w i l l  m a k e  it e a s i e r  f o r  t h e  p r o s e c u t o r s  in t h e  S t a t e  of 
A l a s k a  t o  s u c c e s s f u l l y  o b t a i n  c o n v i c t i o n s  o f  c h i l d  a b u s e r s .  I'd 
l i k e  t o  t a l k  j u s t  v e r y  b r i e f l y  t h i s  m o r n i n g  a b o u t  that, b e c a u s e  
n o t h i n g  w o u l d  b e  g r e a t e r  t h a n  t o  h a v e  40 c o - s p o n s o r s  o n  th i s  
l e g i s l a t i o n .

C h i l d  s e x u a l  a s s a u l t  a n d  c h i l d  a b u s e  in A l a s k a  h a v e  r e a c h e d
e p i d e m i c  p r o p o r t i o n s .  In  F Y  80 t h e r e  w e r e  185 c a s e s  o f  c h i l d
s e x u a l  a s s a u l t .  T h a t  n u m b e r  h a s  g r o w n  t o  1 , 4 4 7  in FY  86. A n d
n a t i o n a l  s t a t i s t i c s  s h o w  t h a t  o n l y  o n e  o u t  o f  s e v e n  c a s e s  
a c t u a l l y  g e t s  r e p o r t e d ,  a n d  a m u c h  s m a l l e r  p e r c e n t a g e  t h a n  t h a t  
a c t u a l l y  g e t  s u c c e s s f u l l y  p r o s e c u t e d .  M o r e o v e r ,  t h e  n u m b e r  of 
c h i l d r e n  w h o  r e c e i v e  p r o t e c t i v e  s e r v i c e s  d u e  t o  c h i l d  a b u s e  h a s  
a l s o  r i s e n  i n  w h a t  I w o u l d  d e s c r i b e  as a n  a s t r o n o m i c a l  n u m b e r .  
O n e  o u t  o f  n i n e t e e n  c h i l d r e n  in A l a s k a  l a s t  y e a r  r e c e i v e d  s o m e  
k i n d  o f  c h i l d  p r o t e c t i o n  s e r v i c e s .  I n d e e d ,  9 , 2 2 2  c h i l d r e n  h a d  
s u c h  s e r i o u s  p r o b l e m s  t h a t  s o m e  k i n d  o f  a s s i s t a n c e  w a s  r e q u e s t e d  
a n d  r e c e i v e d  f r o m  t h e  S t a t e  o f  A l a s k a  d u e  t o  c h i l d  a b u s e  o r
n e g l e c t .

T h e  c y c l e  o f  v i o l e n c e  if g o n e  u n b r o k e n  c r e a t e s  n o t  o n l y  
u n d u e  a n g u i s h  a n d  i n j u r y  w i t h i n  t h e  f a m i l y  b u t  a l s o  o n  t h e
s t r e e t s .  S o n s  w h o  w i t n e s s  t h e i r  f a t h e r ' s  v i o l e n c e  in t h e  h o m e
h a v e  a 1 , 0 0 0  p e r c e n t  g r e a t e r  c h a n c e  of  c r e a t i n g  t h a t  k i n d  of 
a b u s e  f o r  e i t h e r  t h e i r  s p o u s e s  o r  t h e i r  c h i l d r e n .  W e  d o n ' t  k n o w  
w h a t  t h e  s t a t i s t i c s  a r e  on  t h e  n u m b e r  of  p e o p l e  w h o  c o m m i t  c r i m e s  
w h e n  t h e y  a r e  a d u l t s  w h o  w e r e  a b u s e d  a s  c h i l d r e n ,  b u t  e x p e r t s  in 
t h e  f i e l d  i n d i c a t e  t h a t  a v e r y  l a r g e  p e r c e n t a g e  o f  t h e s e  a d u l t s  
w e r e  a b u s e d  as c h i l d r e n .

A s  a s o c i e t y ,  h o w  d o  w e  b r e a k  t h a t  c y c l e  of  v i o l e n c e ?  W h a t  
d o  w e  h e r e  in t h e  A l a s k a  L e g i s l a t u r e  d o  a b o u t  t h i s  p r o b l e m ?
W e ll, w e  f i r s t  h a v e  t o  r e c o g n i z e  it e x i s r s .  I t  is a p r o b l e m  t h a t
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w e  c a n n o t  h i d e  f r o m  a n d  w e  c a n n o t  c o v e r  up. I t  is a p r o b l e m  
w h i c h  n e e d s  o u r  r e s o u r c e s ,  n o t  o n l y  in t e r m s  of  i n t e r v e n t i o n  a n d  
p r o t e c t i o n  of  t h e  v i c t i m ,  b u t  p r e v e n t i o n  a n d  t r e a t m e n t  o f  t h e  
a b u s e r s  a n d  t h e  v i c t i m s .  W e  h a v e  m a n y  w o r t h w h i l e  p r o g r a m s  in t h e  
S t a t e  of A l a s k a  b u t  t h e y  a r e  a t  risk, b o t h  in t e r m s  of  f u n d i n g  
a n d  in t e r m s  o f  s u p p o r t  f r o m  t h o s e  o f  us  w h o  c h o o s e  to i g n o r e  t h e  
p r o b l e m  as  w e  o f t e n  do.

W e  a l s o  n e e d  t o  t i g h t e n  t h e  p r o s e c u t i o n  of  t h e s e  o f f e n s e s .  
O u r  r e s o u r c e s  m u s t  f i r s t  a n d  f o r e m o s t  g o  t o  t h e  v i c t i m s  t o  g e t  
t h e m  o u t  o f  t h e  a b u s i v e  s i t u a t i o n  a n d  t o  g e t  t h e m  t r e a t m e n t  a n d  
p r o t e c t i o n .  I b e l i e v e  it is a l s o  t i m e  f o r  u s  t o  fa c e  u p  t o  t h e  
f a c t  t h a t  w e  m a k e  it i n c r e d i b l y  e a s y  f o r  t h o s e  w h o  c o m m i t  t h e  
a b u s e  to  n e v e r  b e  p u n i s h e d  f o r  t h e  o f f e n s e .  P a r t  o f  t h e  p r o b l e m  
is a f a i r l y  r e c e n t  r u l i n g  b y  A l a s k a ' s  C o u r t  of  A p p e a l s  w h i c h  
m a k e s  it m u c h  m o r e  d i f f i c u l t  t o  p r o s e c u t e  t h e s e  cases.

I ' d  l i k e  t o  e x p l a i n  t h a t  t h i s  m o r n i n g  b e c a u s e  t h a t  w i l l  b e  
t h e  f i r s t  o f  t h e  b i l l s  t h a t  I i.icroduce a n d  w i t h  w h i c h  I w o u l d  
l i k e  y o u r  a s s i s t a n c e .  In C o v i n g t o n  vs. S t a t e  o f  A l a s k a , t h e  
C o u r t  o f  A p p e a l s  m a d e  it m u c h  m o r e  d i f f i c u l t  t o  o b t a i n  s u c c e s s f u l  
c o n v i c t i o n s  f o r  s e x u a l  a b u s e r s  w h o  a b u s e  m o r e  t h a n  once. 
C o v i n g t o n ' s  v i c t i m  w a s  h i s  n a t u r a l  d a u g h t e r .  H e  s t a r t e d  a b u s i n g  
h e r  a t  a b o u t  a g e  9, c o n t i n u e d  t o  d o  so; h e  f o r c e d  h e r  to h a v e  
s e x u a l  i n t e r c o u r s e  w i t h  h i m  a t  a g e  16. T h i s  c o n d u c t  c o n t i n u e d  
n i g h t  a f t e r  n i g h t ,  w e e k  a f t e r  w eek, y e a r  a f t e r  year. In t h i s  
c a s e  t h e  C o u r t  o f  A p p e a l s  r e v e r s e d  C o v i n g t o n ' s  c o n v i c t i o n  b e c a u s e  
h i s  d a u g h t e r  c o u l d  n o t  b e  s p e c i f i c  w i t h  t h e  j u r y  as to  a n y  
p a r t i c u l a r  i n s t a n c e .  H e n c e ,  it w a s  p o s s i b l e  t h a t  s o m e  m e m b e r s  of 
t h e  j u r y  w e r e  t h i n k i n g  o f  o n e  i n s t a n c e  o f  s e x u a l  i n t e r c o u r s e  a n d  
c o n v i c t i n g  h i m  f o r  t h a t  o f f e n s e ,  w h i l e  o t h e r s  w e r e  t h i n k i n g  of  a 
d i f f e r e n t  i n s t a n c e  of  s e x u a l  a s s a u l t  a n d  c o n v i c t i n g  C o v i n g t o n  for 
t h a t  o f f e n s e .  In  e f f e c t ,  C o v i n g t o n ,  b e c a u s e  of  t h e  f r e q u e n c y  a n d  
n u m b e r  of o c c a s i o n s  t h a t  h e  a t t a c k e d  h i s  d a u g h t e r ,  w a s  a b l e  to 
c o n v i n c e  t h e  C o u r t  o f  A p p e a l s  t h a t  t h e  j u r y  c o u l d  n o t  b e  
u n a n i m o u s  a s  t o  a n y  s p e c i f i c  a c t  t h a t  h e  e n g a g e d  in. T h e r e f o r e  
h i s  c o n v i c t i o n  w a s  r e v e r s e d .  T h i s  c a s e  a l l  b u t  e l i m i n a t e s  t h e  
p r o s e c u t i o n  o f  m u l t i p l e  s e x u a l  a s s a u l t s  o n  y o u n g  c h i l d r e n  w h o  
c a n n o t  r e a d i l y  d i s t i n g u i s h  b e t w e e n  e v e n t s  o r  r e m e m b e r  s p e c i f i c  
n i g h t s .  I n d eed, t h e  C o v i n g t o n  d e c i s i o n  r e w a r d s  m u l t i p l e  sex 
o f f e n d e r s  w h o  o f f e n d  a g a i n s t  y o u n g  c h i l d r e n .

R e c e n t l y  in a K e t c h i k a n  case, d u r i n g  t h e  m i d d l e  o f  a trial, 
t h e  S t a t e  w a s  f o r c e d  to d i s m i s s  a s e x u a l  a b u s e  case, a l t h o u g h  t h e  
c h i l d ' s  t e s t i m o n y  w a s  t h a t  h e  w a s  c o n s i s t e n t l y  a b u s e d  b y  h i s  
f a t her. O n  c r o s s  e x a m i n a t i o n  t h e  c h i l d  g a v e  d i f f e r e n t  d a t e s  t h a n  
t h e  S t a t e  h a d  e l i c i t e d  in d i r e c t  e x a m i n a t i o n .

I g i v e  t h e s e  t w o  e x a m p l e s  a n d  t h e r e  a r e  i n d e e d  h u n d r e d s  of 
o t h e r  c a s e s  j u s t  l i k e  t h e s e  in t h e  S t a t e  o f  A l a s k a .  B e c a u s e  the 
c h i l d  c a n n o t  r e m e m b e r  t h e  s p e c i f i c  e v e n t  a n d  c a n n o t  t e s t i f y  as to 
t h e s e  s p e c i f i c  e v e nts, t h e  a b u s e r  g e t s  o f f  s c o t  fr e e  o r  w i t h  a 
s i g n i f i c a n t l y  r e d u c e d  c h a rge.
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T h e r e ' s  a n o t h e r  p r o b l e m  r e g a r d i n g  a d m i s s i b i l i t y  of  e v i d e n c e  
in c h i l d  a b u s e  c a s e s  t h a t  I ' d  l i k e  t o  b r i n g  t o  y o u r  a t t e n t i o n  and 
t h a t  I h o p e  y o u  w i l l  j o i n  m e  in d e a l i n g  w i t h  in t h i s  l e g i s l a t i o n .  
It  is t h e  m u l t i p l e  o f f e n s e  of  c h i l d  abuse. A  r e c e n t  c a s e  in 
J u n e a u ,  w h i c h  y o u  h a v e  p r o b a b l y  r e a d  a b o u t  i n  t h e  n e w s p a p e r  
b e c a u s e  a c i t i z e n s  g r o u p  h a s  b e c o m e  v e r y  i n v o l v e d  w i t h  it, 
i n v o l v e s  t h e  d e a t h  o f  a 2 0 - m o n t h - o l d  child. N e x t  M o n d a y  w i l l  b e  
t h e  o n e  y e a r  a n n i v e r s a r y  of  t h e  d e a t h  o f  t h a t  child. H e  d i e d  as 
a r e s u l t  o f  a k i c k  o r  a p u n c h  t o  t h e  s t o m a c h  w h i c h  w a s  s o  h a r d  as 
t o  r u p t u r e  h i s  i n t e s t i n e s .  He d i e d  in t h e  m i d d l e  o f  t h e  n i g h t  
w i t h o u t  a n y  m e d i c a l  care. H a d  t h a t  c a s e  g o n e  t o  t r i a l ,  t h e  
p r o s e c u t i o n  w o u l d  h a v e  t r i e d  t o  a d m i t  e v i d e n c e  t h a t  t h i s  w a s  n o t  
t h e  f i r s t  b u t  a s e r i e s  o f  a b u s e  w h i c h  t h i s  c h i l d  r e c e i v e d  f r o m  
t h e  l i v e - i n  b o y f r i e n d  o f  h i s  m o t h e r .  I n d eed, a c o u p l e  o f  w e e k s  
e a r l i e r  h i s  a r m  w a s  b r o k e n ,  a m o n t h  o r  so  e a r l i e r  h i s  a r m  h a d  
b e e n  t i e d  b e h i n d  h i s  b a c k  b e c a u s e  h e  w a s  u s i n g  t h e  w r o n g  a r m  to  
e a t  w i t h .  B u t  b e c a u s e  of  e v i d e n t i a r y  r e s t r i c t i o n s  i m p o s e d  b y  
p r i o r  d e c i s i o n s ,  t h a t  e v i d e n c e  c o u l d  n o t  b e  p r e s e n t e d .

I f o r c e  y o u  t o  d e a l  w i t h  t h e s e  f a c t s  s o  t h a t  y o u  c a n  
u n d e r s t a n d  p r o s e c u t i o n  h a s  b e e n  m a d e  v e r y  d i f f i c u l t  b y  C o u r t  of 
A p p e a l s  r u l i n g s .  T h e  p r o s e c u t o r  w o u l d  n o t  h a v e  b e e n  a l l o w e d  to  
b r i n g  i n t o  e v i d e n c e  t h e  f a c t  t h a t  t h i s  c h i l d ' s  a r m  h a d  b e e n  
b r o k e n  o r  a n y  o f  t h e  o t h e r  a b u s e  o f  w h i c h  t h e r e  w a s  g o o d  
e v i d e n c e ,  b e c a u s e  of a r u l i n g  t h a t  s h o w s  t h a t  t h i s  k i n d  of 
p r e v i o u s  i n c i d e n t s  o r  p r e v i o u s  e v e n t s  a r e  i n a d m i s s i b l e  as b e i n g  
t o o  p r e j u d i c i a l .

H a v i n g  r e v i e w e d  t h e s e  c a s e s  a n d  a r e c e n t  c a s e  in t h e  S t a t e  
of  W a s h i n g t o n  w h e r e  a y o u n g  c h i l d  d i e d  as a r e s ult, again, o f  a 
s e r i e s  o f  abuse, I h a v e  c o m e  t o  t h e  c o n c l u s i o n  t h a t  w e  s h o u l d  
c r e a t e  a n e w  s t a t u t o r y  o f f e n s e :  It  is a c h i l d  a b u s e  o f f e n s e
w h i c h  r e c o g n i z e s  a p a t t e r n  o f  c o n d u c t .  W h e n  a c h i l d  is b e i n g  
a b u s e d  in  h i s  o r  h e r  h o m e  b y  a p a r e n t  o r  a u t h o r i t y  figure, n i g h t  
a f t e r  ni g h t ,  d a y  a f t e r  day, w e e k  a f t e r  week, y e a r  a f t e r  y e ar, it 
is a v e r y  d i f f e r e n t  k i n d  o f  o f f e n s e  t h a n  a s i m p l e  a s s a u l t  case. 
I f  I ' m  w a l k i n g  d o w n  S o u t h  F r a n k l i n  S t r e e t  in f r o n t  o f  t h e  R e d  D o g  
S a l o o n  a n d  s o m e  d r u n k  :"lugs me, t h e r e  a r e  l i k e l y  t o  b e  w i t n e s s e s ,  
it is o n e  event, it is a r e l a t i v e l y  s i m p l e  c a s e  t o  p r o v e  a n d  
w o u l d  p r o b a b l y  b e  d e a l t  w i t h  b y  o u r  c o u r t  system. C h i l d  a b u s e  
cases, b y  t h e i r  v e r y  n a t u r e ,  t a k e  p l a c e  in t h e  p r i v a c y  of 
p e o p l e ' s  h o m e s  w h e r e  t h e r e  f r e q u e n t l y  a r e n ' t  w i t n e s s e s ,  a n d  
r e c e n t  r u l i n g s  a r e  m a k i n g  it e v e n  m o r e  d i f f i c u l t  f o r  t h e  p r o o f  to 
b e  p r e s e n t e d .  I s u b m i t  t o  y o u  it is a d i f f e r e n t  k i n d  of  o f f e n s e ?  
it d e s e r v e s  a m o r e  s e r i o u s  p e n a l t y ?  a n d  w e  o u g h t  t o  h a v e  
d i f f e r e n t  r u l e s  of  e v i d e n c e  a s s o c i a t e d  w i t h  w h a t  k i n d  of  p r o o f  is 
p e r m i s s i b l e  t o  b e  a b l e  to  g e t  s u c c e s s f u l  c o n v i c t i o n s  in t h e s e  
h i d e o u s  ca s e s .  I s p e a k  n o t  o n l y  t o  t h o s e  w h i c h  r e s u l t  in d e a t h  
o f  a c h i l d  b u t  a l s o  s e r i o u s  abuse, o f  w h i c h  t h e r e  a r e  many.

I w i l l  b e  s u b m i t t i n g  t h e s e  b i l l s  o n  A p r i l  1. I w i l l  h o l d  a 
b r i e f i n g  s e s s i o n  M o n d a y  at 9: 0 0  a.m. f o r  t h o s e  o f  y o u  w h o  a r e  
i n t e r e s t e d  in l e a r n i n g  m o r e  a b o u t  t h e  b i l l s .  I w o u l d  w e l c o m e  y o u
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t o  c o m e  to  m y  o f f i c e  at  9: 0 0  o n  M o n d a y  m o r n i n g  t o  d i s c u s s  it. I 
w o u l d ,  again, w e l c o m e  y o u r  p a r t i c i p a t i o n  a n d  yo\ir c o - s p o n s o r s h i p .  
I s i n c e r e l y  b e l i e v e  t h a t  c h i l d  ab u s e ,  b e c a u s e  it is so i n c r e d i b l y  
p a i n f u l  f o r  us t o  c o n s i d e r ,  is a n  e x a m p l e  of  a p r o b l e m  t h a t  h a s  
b e e n  l o n g  o v e r l o o k e d  a n d  i n a d e q u a t e l y  d e a l t  w i t h  in o u r  s o ciety. 
I w o u l d  u r g e  you, d u r i n g  April, C h i l d  A b u s e  P r e v e n t i o n  M o n t h ,  to 
p u t  a s  m u c h  e n e r g y  as y o u  c a n  i n t o  h e l p i n g  t h o s e  w h o  w a n t  to 
r e d u c e  c h i l d  a b u s e  in A l a s k a .

T h a n k  y o u  v e r y  much.

-4-
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Re: H o u s e  B i l l  237

D e a r  R e p r e s e n t a t i v e  K o p o n e n :

I a m  w r i t i n g  c o n c e r n i n g  H o u s e  B i l l  237 w h i c h  c r e a t e s  the n e w  
o f f e n s e  o f  " R e p e a t e d  S e x u a l  A b u s e  o f  a M i n o r "  a n d  p r o p o s e s  
c e r t a i n  c h a n g e s  to  A l a s k a ' s  l a w  on  s e n t e n c i n g  a n d  the R u l e s  of 
E v i d e n c e .  T h i s  B i l l  h a s  s e r i o u s  p r o b l e m s  a n d  s h o u l d  n o t  be
p a s s e d .

In o p p o s i n g  H o u s e  B i l l  237, I d o  n o t  m e a n  t o  m i n i m i z e  the 
s e r i o u s n e s s  o f  t h e  p r o b l e m  of  s e x u a l  a b u s e  of c h i l d r e n .  N o  
i n t e l l i g e n t  o r  r e a s o n a b l e  p e r s o n  w o u l d  q u a r r e l  w i t h  the n o t i o n  
t h a t  c h i l d r e n  s h o u l d  b e  p r o t e c t e d  f r o m  a b u s i v e  a d u l t s  a n d  t h a t  
a d u l t s  w h o  a b u s e  c h i l d r e n  s h o u l d  be  p r o s e c u t e d .  B u t  the e x i s t i n g  
c r i m i n a l  c o d e  p r o v i s i o n s  p r o v i d e  an a m p l e  f r a m e w o r k  for the 
p r o s e c u t i o n  o f  c h i l d  a b u s e r s .  S t a t i s t i c s  r e f l e c t  t h a t  the 
i n c i d e n c e  of c h i l d  a b u s e  p r o s e c u t i o n  a n d  c o n v i c t i o n  h a s  r i s e n  
s i g n i f i c a n t l y  in r e c e n t  y e a r s  a n d  I d o  n o t  b e l i e v e  th a t  a 
c o m p e l l i n g  c a s e  c a n  b e  m a d e  in s u p p o r t  o f  the p r o p o s i t i o n  t h a n  
t he e x i s t i n g  laws d o  n o t  p r o v i d e  an o p p o r t u n i t y  to i m p o s e  s e r i o u s  
a nd s e v e r e  c r i m i n a l  p u n i s h m e n t  on  t h o s e  c o n v i c t e d  of  s e x u a l l y
a b u s i n g  c h i l d r e n .

T h e  p r o p o s e d  o f f e n s e  of  r e p e a t e d  s e x u a l  a b u s e  of a m i n o r  w o u l d  
p r o v i d e  a n  e n h a n c e d  p e n a l t y  for t h o s e  i n d i v i d u a l s  f o u n d  to h a v e  
e n g a g e d  "in a p a t t e r n  or p r a c t i c e "  of s e x u a l  m i s c o n d u c t .  The 
t e r m  " p a t t e r n  o r  p r a c t i c e "  is d e f i n e d  in t h e  p r o p o s e d  s t a t u t e s  as 
t h r e e  or m o r e  i n c i d e n t s  of m i s c o n d u c t .  T h e  f a c t  of the m a t t e r  is 
t h a t  o n l y  r a r e l y  is s e x u a l  m i s c o n d u c t  w i t h  c h i l d r e n  d e t e c t e d  u p o n  
t h e  f i r s t  e p i s o d e .  T h e  r e a l i t y  is t h a t  n e a r l y  all a d u l t s
p r o s e c u t e d  f o r  o n e  l e v e l  or a n o t h e r  of s e x u a l  m i s c o n d u c t
m i s b e h a v e d  f o r  a p e r i o d  of  t i m e  ( s o m e t i m e s  lo n g  a n d  s o m e t i m e s  
short) b e f o r e  b e i n g  r e p o r t e d  and p r o s e c u t e d .
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T h e  e x i s t i n g  laws, b y  m a n d a t i n g  a s u b s t a n t i a l  m i n i m u m  s e n t e n c e  of 
s e v e n  y e a r s ,  a l r e a d y  v i r t u a l l y  e n s u r e  t h a t  p u n i s h m e n t ,  r a t h e r  
t h a n  r e h a b i l i t a t i o n ,  is t h e  f o c u s  of  s e x u a l  a b u s e  p r o s e c u t i o n s .  
E v e n  in f a m i l i e s  t h a t  a r e  r e l a t i v e l y  " i n t a c t "  a n d  h a v e  a s e v e r e  
a n d  m o t i v a t e d  i n t e r e s t  in w o r k i n g  o u t  t h e i r  p r o b l e m s ,  the 
e x i s t i n g  l a w s  g o v e r n i n g  the p r o s e c u t i o n  o f  s e x u a l  a b u s e  m a k e  it 
d i f f i c u l t ,  a n d  o f t e n  t i m e s  i m p o s s i b l e ,  to k e e p  a f a m i l y  t o g e t h e r ,  
e v e n  w h e n  it is t h eir s t r o n g  d e s i r e  to r e m a i n  t o g e t h e r  a n d  
p r o f e s s i o n a l  t h e r a p i s t s  and c o u n s e l o r s  a r e  s u p p o r t i v e  of s u c h  
plan. T h e  n e w  l a w  w i l l  h a v e  t h e  e f f e c t  of t a k i n g  v i r t u a l l y  e v e r y  
p e r s o n  w h o  h a s  e n g a g e d  in s e x u a l  m i s c o n d u c t  (since n e a r l y  all 
e n g a g e d  in m o r e  t h a n  t h r e e  ins t a n c e s )  a n d  e s s e n t i a l l y  t u r n  t h e m  
i n t o  l i f e t i m e  p r i s o n e r s .  M a n y  o f  t h e s e  i n d i v i d u a l s  a r e  n o t  "hard 
c o r e  c r i m i n a l s " ,  i n  t h e  c l a s s i c  sense, b u t  f a t h e r s  and 
s t e p f a t h e r s  w h o  h a v e  a real, a n d  o f t e n  t i m e s  c u r a b l e ,  e m o t i o n a l  
o r  p s y c h o l o g i c a l  p r o b l e m .  T o  b e  sure, t h e i r  c o n d u c t  is i m p r o p e r  
a n d  h a r m f u l .  C a r e f u l  t h o u g h t  s h o u l d  b e  gi v e n ,  h o w e v e r ,  b e f o r e  a 
p o l i c y  d e c i s i o n  is m a d e  to t u r n  a l l  o f  t h e s e  p e o p l e ,  r e g a r d l e s s  
o f  t h e i r  p a s t  c i r c u m s t a n c e s ,  t h e i r  f a m i l y  s e t t i n g s ,  t h e i r  p r i o r  
c r i m i n a l  r e c o r d s  or a b s e n c e  o f  r e c o r d s ,  t h e i r  e m o t i o n a l  
c o n d i t i o n s ,  t h e i r  p h y s i c a l  c o n d i t i o n s ,  a n d  the c i r c u m s t a n c e s  of 
t h e i r  o f f e n s e s ,  i n t o  l o n g - t e r m  p r i s o n e r s .  S u c h  a d e c i s i o n  
i n e v i t a b l y  w i l l  i m p o s e  e n o r m o u s  h a r d s h i p  o n  a l a r g e  n u m b e r  of 
i n d i v i d u a l s  a n d  t h e i r  f a m i l i e s  w i t h o u t  a r a t i o n a l  b a s i s  a n d  w i l l  
c o s t  t h e  S t a t e  l i t e r a l l y  m i l l i o n s  of  d o l l a r s  o f  f u n d s  to 
w a r e h o u s e  t h e s e  i n d i v i d u a l s  for d e c a d e s .

M o s t  i r o n i c  is t h e  p r o v i s i o n  in S e c t i o n  7 of  t h e  B i l l  w h i c h  w o u l d  
p r o v i d e  t h a t  the p r o s e c u t i o n  for r e p e a t e d  s e x u a l  a b u s e  d o e s  n o t  
p r e c l u d e  c h a r g e s  for the s e p a r a t e  i n c i d e n t s  t h a t  c o m p r i s e  the 
s e x u a l  ab u s e .  A s  a r e s u l t ,  c h a r g e s  c o u l d  b e  s t a c k e d  u p o n  
c h a r g e s ,  a l l  a r i s i n g  o u t  of the sa m e  c o n d u c t .  T h e  law on 
c o n s e c u t i v e  s e n t e n c i n g  in t h i s  s t a t e  is s u c h  t h a t  it is e n t i r e l y  
c o n c e i v a b l e  t h a t  a s t e p f a t h e r  w h o  e n g a g e s  in s e x u a l  m i s c o n d u c t  on 
t h r e e  o r  f o u r  o c c a s i o n s  w i t h  h i s  t e e n a g e  s t e p d a u g h t e r  a n d  w h o  has 
a s i n c e r e  i n t e r e s t  a n d  g o o d  p r o g n o s i s  for r e h a b i l i t a t i o n ,  a n d  w h o  
e n j o y s  the s u p p o r t  o f  h i s  f a m ily, m i g h t  b e  p r o s e c u t e d  a n d  n e v e r  
see t h e  l i g h t  o f  day.

A n o t h e r  p o r t i o n  o f  the B i l l  is s e e m i n g l y  a i m e d  at m a k i n g  
c o n v i c t i o n s  e a s i e r  to o b t a i n .  S e c t i o n  12 p r o v i d e s  t h a t  a p r i o r  
i n c o n s i s t e n t  s t a t e m e n t  of a w i t n e s s  is, alone, s u f f i c i e n t  to 
s u p p o r t  a c o n v i c t i o n .  W h a t  t h i s  m e a n s  is t h a t  if an i n d i v i d u a l  
m a k e s  an u n s w o r n  s t a t e m e n t  o u t  of c o u r t  a n d  t h e n  l a t e r  r e c a n t s  
t he s t a t e m e n t  w h e n  h e  or  s h e  is p l a c e d  u n d e r  oath, the u n s w o r n  
p r i o r  i n c o n s i s t e n t  s t a t e m e n t  is, al o n e ,  s u f f i c i e n t  to s u p p o r t  a
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c o n v i c t i o n .  T h i s  is q u i t e  b i z a r r e .  C o n v i c t i o n s  s h o u l d  be 
p r e d i c a t e d  on  c o m p e t e n t  and s w o r n  t e s t i m o n y .  I d o  n o t  t h i n k  t h a t  
it is an o v e r s i m p l i f i c a t i o n  to s a y  t h a t  if a n  i n d i v i d u a l  is n o t  
w i l l i n g  t o  s w e a r  t h a t  t h e  f a c t s  c o m p r i s i n g  t h e  o f f e n s e  a r e  true, 
t h a t  the i n d i v i d u a l  c h a r g e d  s h o u l d  n o t  b e  c o n v i c t e d  of the 
o f f e n s e .  I k n o w  t h a t  the p r o s e c u t i o n  r e s p o n s e  to t h i s  a r g u m e n t  
is t h a t  t h e r e  a r e  t i m e s  w h e n  c h i l d r e n  w i l l  m a k e  a l l e g a t i o n s  of 
a b u s e  a n d  th e n  l a t e r  r e c a n t  t h e m  in court. I, p e r s o n a l l y ,  h a v e  
se e n  e v i d e n c e  of su c h  o c c u r r e n c e s  o n l y  r a r e l y .  It is c e r t a i n l y  
n o t  a s u f f i c i e n t l y  f r e q u e n t l y  or  c o n s i s t e n t l y  o c c u r r i n g  
p h e n o m e n o n  to j u s t i f y  c r e a t i n g  a f r a m e w o r k  b y  w h i c h  i n d i v i d u a l s  
c a n  e s s e n t i a l l y  b e  c o n v i c t e d  u p o n  u n s w o r n  p r i o r  s t a t e m e n t s .  
P o l i c e  o f f i c e r s ,  i n v e s t i g a t o r s ,  a n d  s o c i a l  w o r k e r s  o f t e n  times, 
p e r h a p s  w i t h  the b e s t  o f  m o t i v a t i o n s ,  i n t e r r o g a t e  c h i l d r e n  w i t h  
l e a d i n g  q u e s t i o n s  th a t  s u g g e s t  t h e  a n s w e r .  T h e  p h e n o m e n o n  of 
c h i l d r e n  a n d  t h o s e  in d e p e n d e n t  p o s i t i o n s  d e s i r i n g  to p r o v i d e  
a n s w e r s  t h a t  the p a r e n t a l  o r  a u t h o r i t y  f i g u r e  d e s i r e s  is w e l l  
k n o w n  a n d  f r e q u e n t l y  o b s e r v e d .  As a c o n s e q u e n c e ,  i t  is n o t  at 
a ll u n c o m m o n  to h a v e  i n d i v i d u a l s ,  n o t  o n l y  in s e x u a l  a b u s e  c a s e s  
b u t  in o t h e r  c a s e s  as w e l l ,  p r o v i d e  r e s p o n s e s  to i n t e r r o g a t i o n s  
o u t  o f  c o u r t  t h a t  are q u i t e  d i f f e r e n t  f r o m  w h a t  t h e  i n d i v i d u a l  
w o u l d  s t a t e  in court, v/hen p r o p e r l y  q u e s t i o n e d  a n d  p l a c e d  u n d e r  
oath.

In s u m m a r y ,  H o u s e  B i l l  237 has a l o t  of  p r o b l e m s .  It is a b a d  
B i l l  and s h o u l d  n o t  b e  p a s s e d .  It is e a s y  a n d  p o p u l a r  to t a k e  
p o s i t i o n s  t h a t  m a k e  one a p p e a r  " t o ugh" o n  p r o b l e m s  s u c h  as c h i l d  
abuse. A n d  to b e  sure, c h i l d  a b u s e  is a p r o b l e m  w o r t h  b e i n g  
"tough" over. B e i n g  "tough" d o e s  n o t  n e c e s s a r i l y  m e a n  b e i n g  
i r r a t i o n a l ,  u n f a i r  a n d  m i s g u i d e d ,  w h i c h  I t h i n k  is h o w  H o u s e  B i l l  
237 is b e s t  d e s c r i b e d .  If y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  
c o n c e r n i n g  th i s  issue, I w o u l d  b e  p l e a s e d  to c o n f e r  w i t h  you.

V e r y  t r u l y  yours,

J M F :j d
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B a r b a r a  W a l k e r
326 F o u r t h  S t r e e t ,  S u i t e  B
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: I m p a c t  o f  F Y  88 b u d g e t  o n  s e x u a l  a b u s e  c a s e s

D e a r  B a r b a r a :

A s  a r e s u l t  o f  y o u r  r e q u e s t  o n  F r i d a y ,  F e b r u a r y  6, 

1987, I a m  p r o v i d i n g  y o u  w i t h  i n f o r m a t i o n  r e g a r d i n g  t h e  i m p a c t  o f  

t h e  p r o p o s e d  F Y  88 b u d g e t  o n  t h e  p r o s e c u t i o n  o f  b o t h  p h y s i c a l  a n d  

s e x u a l  a b u s e  o f  c h i l d r e n .

In F Y  84 t h e r e  w e r e  309 c a s e s  r e f e r r e d  to t h e  d i s t r i c t  

a t t o r n e y  o f f i c e s  a c r o s s  t h e  s t a t e  w h i c h  d e a l t  w i t h  s e x u a l  a b u s e  

o f  c h i l d r e n .  D u r i n g  t h a t  y e a r ,  t h e  d i s t r i c t  a t t o r n e y s  d e c l i n e d  

37% o f  t h e  c a s e s  s u b m i t t e d  f o r  p r o s e c u t i o n .  T h e r e  w a s  a d r a m a t i c  

i n c r e a s e  i n ^ t h e  n u m b e r  o f  c a s e s  i n  F Y  85 w i t h  462 c a s e s  b e i n g  

s u b m i t t e d  f o r  p r o s e c u t i o n  a n d  40% o f  t h o s e  c a s e s  b e i n g  d e c l i n e d .  

In F Y  86, 356 c a s e s  w e r e  s u b m i t t e d  f o r  p r o s e c u t i o n  w i t h  43% of  

t h e  c a s e s  b e i n g  d e c l i n e d .  T h i s  f i g u r e  c o m p a r e s  w i t h  a 30% r a t e  

<■£ d e c l i n e  o f  a l l  f e l o n y  c a s e s  b e i n g  s u b m i t t e d  to u h e  C r i m i n a l  

D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  Law.
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It is m y  b e l i e f  _tjiat_ t h e  h i g h e r  p e r c e n t a g e  o f  d e c l i n a­

ti o n  in s e x u a l  a s s a u l t  c a s e s  i s a d i r e c t  r e s u l t  o f  t h e  a v a i l a b i l­

ity o f  s t a f f  to d e a l _ w i t h  t h e s e  c a s e s .  C h i l d  s e x u a l  a s s a u l t

c a s e s  a r e  v e r y  l a b o r  i n t e n s i v e .  In F Y  84 w e  h a d  t h e  r e s o u r c e s  to 

s p e n d  t i m e  w i t h  c h i l d r e n  to  p r e p a r e  t h e m  f o r  .the i m p a c t  o f  t h e  

c r i m i n a l  j u s t i c e  s y s t e m  o n _  t h e i r  l i v e s  a f t e r  t h e y  n a d  a l r e a d y  

b e e n  v i c t i m i z e d .  . F o r  e x a m p l e ,  i n  F Y  84 o n e  a t t o r n e y  in t h e  

J u n e a u  D i s t r i c t  A t t o r n e y ' s  O f f i c e  w a s  a s s i g n e d  r e s p o n s i b i l i t y  f o r  

al l  c h i l d  s e x u a l  a b u s e  c a s e s ;  I w a s  t h e  a s s i g n e d  a t t o r n e y  t o  d e a l  

w i t h  c h i l d  s e x u a l  a b u s e  c a s e s  a n d  h a d  s u f f i c i e n t  t i m e  to b e  

i n v o l v e d  in t h e  i n i t i a l  i n t e r v i e w  w i t h  the c h i l d .  B e c a u s e  o f  the 

i m p a c t  o f  d e c l i n i n g  o i l  r e v e n u e s  o n  t h i s  o f f i c e ,  it is i m p o s s i b l e  

to  m a i n t a i n  t h i s  s p e c i a l i z e d  sk i l l .  In t h e  c o u r t  b u i l d i n g  h e r e  

in J u n e a u  w e  h a d  e s t a b l i s h e d  a c h i l d  i n t e r v i e w  r o o m  w h e r e  t h e  

p o l i c e  o r  s o c i a l  w o r k e r ' s  i n i t i a l  i n t e r v i e w  w i t h  t h e  c h i l d  w a s  

c o n d u c t e d  w i t h  m e  b e i n g  p r e s e n t .  T h i s  l i m i t e d  t h e  n u m b e r  o f  

t i m e s  t h e  c h i l d  h a d  t o  b e  i n t e r v i e w e d  r e g a r d i n g  t h e  s e x u a l  

a s s a u l t .  T h i s  is n o  l o n g e r  t h e  c ase. As  a r e s u l t  o f  t h e  d e c l i n e  

in r e s o u r c e s ,  i t  b e c a m e  n e c e s s a r y  to d o  a w a y  w i t h  t h e  c h i l d  

i n t e r v i e w  r o o m  a n d  to n o  l o n g e r  b e  i n v o l v e d  in  t h e  i n i t i a l  i n t e r­

v i e w  w i t h  t h e  c h i l d .  T h i s  is a r e s u l t  o f  b o t h  t h e  d e c l i n i n g  

r e s o u r c e s  in t h e  d i s t r i c t  a t t o r n e y ' s  o f f i c e  a n d  w i t h  t h e  p o l i c e  

o f f i c e r s  i n v e s t i g a t i n g  t h e s e  c a s e s .



W h a t  I a t t e m p t e d  to do, a f t e r  I c o u l d  n o  l o n g e r  b e c o m e

i n v o l v e d  i n  t h e  i n i t i a l  i n t e r v i e w ,  w a s  to c o n d u c t  t w o  m e e t i n g s

w i t h  t h e  c h i l d .  T h e  f i r s t  m e e t i n g  w a s  s i m p l y  a n  i n t r o d u c t o r y  

m e e t i n g  w h e r e  I w o u l d  t a l k  w i t h  t h e  c h i l d  a n d  w e  w o u l d  n o t  

d i s c u s s  t h e  e l e m e n t s  o f  t h e  s e x u a l  a s s a u l t .  D u r i n g  t h e  n e x t  

c o u p l e  o f  d a y s  a g r a n d  j u r y  w o u l d  b e  s e t  up a n d  b e f o r e  t h e  g r a n d  

j u r y  w a s  to  h e a r  .the c a s e ,  I w o u l d  s p e n d  a n o t h e r  h o u r  t a l k i n g

w i t h  t h e  c h i l d ,  g o i n g  o v e r  w h a t  w a s  g o i n g  t o  h a p p e n  d u r i n g  t h e

g r a n d  jury, a v i e w  o f  t h e  g r a n d  j u r y  r o o m  a n d  g o i n g  o v e r  w h a t  t h e  

c h i l d ’s t e s t i m o n y  w o u l d  be. U n f o r t u n a t e l y ,  w i t h  t h e  d e c l i n e  in 

r e s o u r c e s ,  t h e  t i m e  a v a i l a b l e  t o  e v e n  d o  t h i s  t w o - s t e p  m e e t i n g  

p r o c e s s  h a s  b e e n  f o r  t h e  m o s t  p a r t  e l i m i n a t e d .

T o  i l l u s t r a t e  t h e  e f f e c t  o f  t h e  F Y  88 b u d g e t  o n  the 

C r i m i n a l  D i v i s i o n ,  I s h o u l d  f i r s t  p o i n t  t o  t h e  a m o u n t  o f  p r o p o s e d  

f u n d i n g  f o r  t h i s  d i v i s i o n .  In t h e  g o v e r n o r ' s  b u d g e t  f o r  F Y  88 

t h e r e  is 7.7 m i l l i o n  d o l l a r s  a l l o c a t e d  to  t h e  C r i m i n a l  D i v i s i o n  

o f  t h e  D e p a r t m e n t  o f  Law. T h i s  c o m p a r e s  to  9. 3 5  m i l l i o n  d o l l a r s  

w h i c h  is p r e s e n t l y  a l l o c a t e d  f o r  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  

a n d  t h e  P u b l i c  D e f e n d e r  A g e n c y . In o t h e r  w o r d s ,  O P A  a n d  P u b l i c  

D e f e n d e r  h a v e  a p p r o x i m a t e l y  20% m o r e  m o n e y  f o r  t h e  d e f e n s e _ p f .  

c r i m i n a l  c a s e s  t h a n  t h e  s t a t e  h a s  f o r  t h e  p r o s e c u t i o n  o f  t h e s e  

c a s e s . T h i s  o b v i o u s l y  d o e s  n o t  i n c l u d e  a n y  p r i v a t e  m o n e y  s p e n t

B a r b a r a  W a l k e r
F e b r u a r y  11, 1987
Page 3
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f o r  t h e  d e f e n s e  o f  c r i m i n a l  c a s e s .  T w o  y e a r s  ago, a p p r o x i m a t e l y  

50% o f  a l l  c h i ld  s e x u a l  a b u s e  c a s es w e r e  handled.- b v  p r i v a t e

a t t o r n e y s .  T h i s  is p r o b a b l y  t h e  f i r s t  t i m e  in  h i s t o r y  t h a t  the 

d e f e n s e  c a n  far o u t s p e n d  t h e  p r o s e c u t i o n  in b r i n g i n g  a c a s e  to 

t r i a l .  It m u s t  n o t  b e  f o r g o t t e n  t h a t  t h e  s t a t e  h a s  the b u r d e n  of  

p r o v i n g  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  a n  o f f e n s e  o c c u r r e d  a n d  

t h i s  g e n e r a l l y  m e a n s  t h a t  t h e  m a j o r i t y  o f  t h e  c o s t  o f  t h e  t r i a l  

w i l l  b e  b o r n e  b y  t h e  st a t e .  On  a n  a v e r a g e ,  m y  e s t i m a t e  w o u l d  b e  

f i v e  w i t n e s s e s  a r e  c a l l e d  b y  t h e  s t a t e  f o r  e v e r y  t w o  o r  t h r e e  

c a l l e d  b y  t h e  d e f e n s e  in a c h i l d  s e x u a l  a b u s e  c a se. T h e  d e f e n s e  

c a n  r e l y  u p o n  a n y  p e r c e i v e d  w e a k n e s s  in t h e  s t a t e ' s  c a s e  a n d

c h o o s e  to  c a l l  n o  w i t n e s s e s  at  all. O b v i o u s l y  t h e  i n c r e a s e d

f u n d i n g  f o r  c o u n s e l  a t  p u b l i c  e x p e n s e  a n d  t h e  a b i l i t y  o f  p e o p l e

w h o  c a n  a f f o r d  a t t o r n e y s  t o  d e f e n d  c a s e s  w i l l  n e g a t i v e l y  i m p a c t  

t h e  a b i l i t y  o f  t h e  s t a t e  t o  p r o s e c u t e  a l l  f e l o n y  c a s e s ,  i n c l u d i n g  

c h i l d  p h y s i c a l  a n d  s e x u a l  a b u s e  ca s e s .

A s  I i n d i c a t e d  a b o v e ,  t h e  C r i m i n a l  D i v i s i o n ' s  p r o p o s e d  

b u d g e t  f o r  F Y  88 __ls 7.7 m i l l i o n  d o l l a r s .  T h i s  c o m p a r e s  t o  the 

F Y  87 b u d g e t  w h e n  t h e  s t a t e  w a s  f u n d e d  a t  11.7 m i l l i o n d o l la r s  

a n d  t h e  F Y  36 b u d g e t  w h e r e  t h e  C r i m i n a l  D i v i s i o n  r e c e i v e d  e v e n  

m o r e .  S i x t y - s i x  p o s i t i o n s  a r e  b e i n g  e l i m i n a t e d  f r o m  t h e  C r i m i n a l  

D i v i s i o n .  T h e  C r i m i n a l  D i v i s i o n  h a s  o p e r a t e d  w i t h  20 o f  t h e s e



p o s i t i o n s  u n f i l l e d  f o r  s e v e r a l  m o n t h s ,  so t h e r e  w i l l  b e  a l a y­

off, c o m e  t h e  f i r s t  o f  J u l y ,  o f  4 6 D e p a r t m e n t  o f  L a w  e m p l o y e e s .  

T h i s  w i l l  i n c l u d e  t h e  e l i m i n a t i o n  o f  a l m o s t  a l l  v i c t i m - w i t n e s s  

a i d  t h a t  w e  n o w  p r o v i d e .  T h e  p a r a l e g a l s  w h o  w i l l  b e  l e f t  w i t h  

t h e  d e p a r t m e n t  w i l l  h a v e  to s p e n d  a l l  o f  t h e i r  t i m e  o n  l i t i g a t i o n  

s u p p o r t  a n d  w i l l  n o t  b e  a b l e  to  d e a l  w i t h  l e s s e n i n g  t h e  i m p a c t  o f  

t h e  c r i m i n a l  j u s t i c e  s y s t e m  o n  v i c t i m s  a n d  w i t n e s s e s .  A l t h o u g h  

i t  is a p o l i c y  o f  t h e  C r i m i n a l  D i v i s i o n  n o t  to d i v e r t  a n y  s e x  

o f f e n d e r s ,  t h e  P r e t r i a l  D i v e r s i o n  P r o g r a m  is t o t a l l y  e l i m i n a t e d .  

T h e  p r o s e c u t i o n  o f  c h i l d  a b u s e  c a s e s  i n  V a l d e z ,  S i t k a ,  D i l l i n g h a m  

a n d  B a r r o w  w i l l  o b v i o u s l y  b e  i m p a c t e d  b y  t h e  c l o s i n g  o f  o f f i c e s  

in t h o s e  l o c a t i o n s .

C h i l d  s e x u a l  a b u s e  c a s e s  h a v e  b e e n  o n  t h e  i n c r e a s e  i n  

J u n e a u  w i t h  20 c a s e s  b e i n g  r e f e r r e d  in F Y  84, 28 in F Y  85 a n d  31 

i n  F Y  8b. B e c a u s e  o f  t h e  c l o s u r e  o f  t h e  S i t k a  D i s t r i c t  

A t t o r n e y ' s  O f f i c e ,  it  is n e c e s s a r y  to  u s e  a n  a t t o r n e y  f r o m  t h e  

J u n e a u  D A ' s  O f f i c e  to c o v e r  t h a t  c o m m u n i t y .  W i t h  t h e  l e g i s l a t u r e  

c r e a t i n g  a s u p e r i o r  c o u r t  j u d g e s h i p  in W r a n g e l l  a n d  P e t e r s b u r g ,  

it is n e c e s s a r y  f o r  t h e  J u n e a u  D i s t r i c t  A t t o r n e y ' s  O f f i c e  to h a v e  

a n  a t t o r n e y  c o v e r  t h o s e  c o m m u n i t i e s  as w ell. B e c a u s e  t h i s  

o b v i o u s l y  d e c r e a s e s  t h e  a m o u n t  o f  t i m e  a J u n e a u  a t t o r n e y  c a n  

s p e n d  o n  J u n e a u  c a s e s ,  t h i s  n e g a t i v e l y  i m p a c t s  a l l  c r i m i n a l  c a s e s

B a r b a r a  W a l k e r
F e b r u a r y  11, 1987
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