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r e j e c t s  the app l ica t ion ,  the farmer may appeal to  the Land Conservation 
Board.

The tax  c r e d i t s  ava i lab le  to a farmer who executes an i n i t i a l  
preserva t ion  agreement and the pena l t ies  for  v io la t in g  or not renewing an 
i n i t i a l  agreement a f t e r  the expira t ion  date of September 30, 1982, are 
described in Sections C and 0, below.

2. Land Use Planning Requirements After  1982

After  1982, for  a farmer tu  be e l i g ib l e  fo r  tax c r e d i t s ,  the local 
governmental un i t  in which the land is  located ,  must have taken some 
act ion to preserve ag r ic u l tu ra l  land. In counties with a population 
density  of 100 or more persons per square mile ("urban" count ies) ,  farmers 
are only e l i g ib l e  for  tax  c r e d i t s  i f  the land is  subjec t  to an exclusive 
a g r ic u l tu ra l  use zoning ordinance. Counties with population d en s i t i e s  of 
100 persons per square mile or more are: Brown, Dane, Eau Cla i re ,  Fond du
Lac, Je f fe rso n ,  Kenosha, La Crosse, Manitowoc, Milwaukee, Outagamie, 
Ozaukee, Racine, Rock, Sheboygan, Walworth, Washington, Waukesha and
Winnebago.

As noted previously,  farmers in counties with a population density  
less  than 100 persons per square mile ( " ru ra l"  counties)  are e l i g i b l e  for  
tax c r e d i t s  i f  the county has an ag r icu l tu ra l  land preservat ion plan (and 
the farmer signs a preservat ion agreement) or the land is  subjec t  to an 
exclusive ag r ic u l tu ra l  use zoning ordinance [s .  91.11 (1) and (2) ,
S t a t s . ].

The provisions of and procedures to be used in adopting ag r icu l tu ra l  
use preservat ion  plans and exclusive ag r icu l tu ra l  use zoning ordinances 
are described below.

a. County Agricultural  Preservat ion Plans

One way for  a county (with a population density  of less  than 100 
persons per square mile) to make farmers e l i g ib l e  for  tax c r ed i t s  is  to 
adopt an ag r icu l tu ra l  p reservat ion  plan. An ag r ic u l tu ra l  preservat ion
plan must be cons is ten t  with any county land use plan [s .  91.51, S t a t s . ] ,
and must be based on s tudies  and surveys of various c h a r a c t e r i s t i c s  ( e . g . ,  
a g r ic u l tu ra l  use, population, urban growth, public f a c i l i t i e s  and open 
space) of the county [s.  91.53, S t a t s . ] .  County ag r icu l tu ra l  preservat ion 
plans are not binding on landowners or the county. They are intended to 
guide fu ture  land use decis ions  and can serve as the basis  fo r  adopting an 
exclusive a g r icu l tu r a l  zoning ordinance.

Agricultural  p reservat ion  plans must contain statements of policy 
regarding such things as preservat ion of ag r ic u l tu ra l  lands, urban growth,



provis ion of public  f a c i l i t i e s  and p ro tec t ion  of natural resources. The 
plans must a lso contain maps iden t i fy ing  ag r icu l tu ra l  areas to be 
preserved,  areas of specia l  environmental s ign i f icance ,  and, i f  necessary, 
t r a n s i t i o n  areas.  Trans i t ion  areas are areas in predominantly 
a g r i c u l tu r a l  use which the plan id e n t i f i e s  for  fu ture  development. 
Trans i tion  areas  must contain a t  l e a s t  35 acres while areas to  be 
preserved for  a g r ic u l tu r a l  use must contain a t  l e a s t  100 acres [s.  91.55, 
S t a t s . ].

Agr icul tu ra l  preserva t ion  plans must contain "implementation 
programs" including land use contro ls  designed to implement the policy 
s ta tements ,  plans for  development of public f a c i l i t i e s  to serve exis t ing  
and new developments, procedures for  con t ro l l ing  the i n s t a l l a t i o n  of 
p r iva te  waste disposal systems and a program for  pro tec t ing  areas of 
special environmental, natural  resource or open space s ignif icance  [s.  
91.57, S t a t s . ] .

County a g r ic u l tu ra l  preserva t ion  plans must include any agr icu l tu ra l  
preserva t ion  plans adopted by m unic ipa l i t ie s  in the county ( i f  they meet 
the requirements spec i f ied  for  county plans)  and ind ica te  how the county 
plan compares to  any regional land use plans [s.  91.59, S t a t s . ] .

Before the plan can be adopted, a hearing must be held and comments
s o l i c i t e d  from a l l  the towns, c i t i e s  and v i l l ag es  in the county, the
regional planning commission fo r  the county and a l l  adjoining counties 
[ss .  91.51 and 91.59, S t a t s . ] .

The Farmland Preservat ion Law provided s t a t e  grants  for  the 
development of county a g r ic u l tu ra l  p reservat ion  plans and maps [s.  91.65,
S t a t s . ] .  Up to t h i s  po in t ,  over S I . 5 mil l ion  in grants have been provided 
to counties for  planning and mapping.

In order  for  farmers to  be e l i g i b l e  for  tax  c r e d i t s ,  counties
developing a g r i cu l tu r a l  preserva t ion  plans must have the plans c e r t i f i e d  
by the Agricul tu ra l  Lands Preservat ion Board. [After  July 1, 1983,
c e r t i f i c a t i o n  wi l l  be by the  Land Conservation Board.]

Once a county a g r icu l tu ra l  preservat ion plan has been c e r t i f i e d ,  a 
farmer whose land is  designated for  preservat ion is  e l i g ib l e  to sign an 
agreement to  preserve the land [s.  91.11, S t a t s . ] .  Such an agreement is 
iden t ica l  to  the i n i t i a l  p reserva t ion  agreements described above, except:

(1) The agreement can l a s t  from 10 to 25 years 
( r a th e r  than expir ing on September 30, 1982, as the 
i n i t i a l  agreements do); and

(2) That farming operat ions must be conducted in 
" subs tan t ia l  accordance" with a so i l  and water
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conservation plan ( ra th e r  than" simply having to 
have such a plan in exis tence or under development, 
as is  required fo r  an i n i t i a l  agreement).

In add i t ion ,  farmers who own farmland, which is  c l a s s i f i e d  as a 
t r a n s i t i o n  area under a county ag r icu l tu ra l  land preservat ion  plan,  may 
sign a t r a n s i t i o n  area agreement which is  s im i la r  to  both the i n i t i a l  and 
f ina l  preservat ion  agreements except:

(1) The agreement l a s t s  for  f ive  to 20 years 
( r a th e r  than 10 to 25 yea rs ) ;  and

(2) The farmer i s  not exempt from special 
assessments (as farmers under a preservat ion 
agreement a re) .

b. Exclusive Agricul tural  Use Zoning

The other  route for  farmers to become e l i g i b l e  for  tax c r e d i t s  under 
the Farmland Preservat ion Law is  through adoption of an exclusive 
ag r icu l tu ra l  use zoning ordinance by a county, c i t y  or v i l lag e .  [Town 
adoption of an exclusive ag r icu l tu ra l  use zoning ordinance only q u a l i f i e s  
farmers for  tax c red i t s  i f  the county has adopted an ag r ic u l tu ra l  
preservat ion  p l a n . ]

Exclusive ag r icu l tu ra l  use zoning ordinances are general ly  adopted 
the way other  county, c i t y ,  v i l lag e  or town zoning ordinances are [s.  
91.73, S t a t s . ] .  For example, i f  a county which did not previously have a 
county zoning ordinance adopts an exclusive ag r icu l tu ra l  zoning ordinance,
i t  i s  not e f fe c t iv e  in any town (except as described below for  "urban"
counties)  un t i l  the ordinance is  approved by the town board [s .  59.97 (5)
(c ) ,  S t a t s . ] .  On the other hand, i f  a county which previously had a 
county zoning ordinance amends the ordinance to adopt exclusive 
ag r icu l tu ra l  zoning, the amendment automatical ly  becomes e f fe c t iv e  unless 
a town f i l e s  a reso lu t ion  disapproving the ordinance [s.  91.73 (4) ,
S t a t s . ] .  The only major change made in ex is t ing  zoning procedures by the' 
Farmland Preservation Law was with respect to counties  with a population 
density  of 100 or more persons per square mile. In these "urban" 
counties ,  towns can only r e j e c t  an exclusive ag r ic u l tu ra l  zoning ordinance 
( i f  no previous county zoning exis ted)  i f  a majori ty  of the towns in the 
county f i l e  reso lu t ions  disapproving of the exclusive ag r icu l tu ra l  zoning
ordinance within s ix  months of adoption of the ordinance by the county
board. I f  a majority of towns in the county disapproves of the county 
exclusive ag r ic u l tu ra l  zoning ordinance within s ix  months, the ordinance 
is  re jec ted  fo r  a l l  of the towns in the county [s .  Ql . 73 (3) ,  S t a t s . ] .
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An exclusive ag r ic u l tu ra l  zoning ordinance-must meet the following 
standards [s .  91.75, S t a t s . ] :

(1) Except for  establ ishment of the residences 
descr ibed in (2) below, or separa t ion of ex is t ing  
residences  from la rge r  farms, the minimum parcel 
s ize  fo r  es tab l i sh ing  a residence or a farm 
operat ion i s  35 acres ;

(2) The only new residences  allowed are those 
allowed under preservat ion agreements ( i . e . ,  for  a 
person who, or a family in which a t  l e a s t  one 
member, earns a subs tan t ia l  p a r t  of his or her 
l ive l ihood  from the farm or for  the parent  or chi ld  
of the operator  of the farm}.

(3) No s t ruc tu res  or improvements may be allowed 
unless they are cons is ten t  with a g r i c u l tu r a l - uses 
(or  gas and e l e c t r i c  u t i l i t y  uses).

(4) The only special  exceptions or conditional 
uses allowed are t h o . '  r e la ted  to a g r i c u l tu r a l ,  
r e l ig io u s ,  u t i l i t y  (o ;her  than gas or e l e c t r i c ) ,  
i n s t i t u t i o n a l  or governmental uses which do not 
c o n f l i c t  with ag r icu l tu ra l  uses and which are 
n e ^ s s a r y  in l i g h t  of the a l t e rn a t iv e  locations 
av a i lab le .  [The DATCP must be n o t i f ied  of the 
approval of any exceptions or condit ional uses in 
areas zoned for  exclusive ag r icu l tu ra l  use. ]

To qual i fy  farmers fo r  income tax c r e d i t s ,  ordinances must be c e r t i f i e d  by 
the Agr icul tura l  Lands Preservat ion Board [s.  91.78, S t a t s . ] .  [After  July 
1, 1983, c e r t i f i c a t i o n  will  be by the Land Conservation Board.]

A local  u n i t  of government may only approve a p e t i t io n  for  a rezoning 
of an area zoned for  exclusive ag r icu l tu ra l  use a f t e r  considering whether 
[s .  91.77, S t a t s . ] :

(1) Adequate public f a c i l i t i e s  are ,  or will  be, 
a v a i la b le ;

(2) Provision of necessary public f a c i l i t i e s  wil l  
not place an unreasonable burden on the af fec ted  
local u n i t  of government; and

(3) The land proposed for  rezoning is  su i tab le  for  
development and development wil l  not r e s u l t  in 
undue water or a i r  p o P u t io n ,  cause unreasonable



fo i l  erosion or have an unreasonably adverse e f f e c t  
on rare  or i r r e p 1 ceable natural areas.

The DATCP i s  to be n o t i f i ed  of a l l  rezonings but does not have the pow^r 
to veto a local decis ion to rezone.

C. INCOME TAX CREDIT PROVISIONS OF THE FARMLAND PRESERVATION PROGRAM

This sec t ion  of the S ta f f  Brief  describes  the income tax c red i t s  
ava i lab le  to  farmers who p a r t i c ip a te  in the farmland preservat ion programs 
described above.

As described previously ,  in general,  the amount of income tax c red i t  
ava i lab le  oepends on the household income and the amount of property taxes 
paid. The higher the proper ty taxes ,  the higher the c r e d i t ,  while the 
higher the income, the lower the c re d i t .  [Also, the Farmland Preservation 
Law was amended by the .1981 Legis la ture  to provide a minimum tax c r e d i t  to 
any farmer sub jec t  to an exclusive ag r ic u l tu ra l  use zoning ordinance, 
regardless  of the household income. The minimum c re d i t  is  equal to 10% of 
the property  tax (up to $6,000).]

Calcula tion of the maximum ava i lab le  income tax c r e d i t  involves a 
f a i r l y  de ta i l ed  formula which has been revised several times since 
enactment of the or ig ina l  Farmland Preservat ion Law. The formula is 
comprised of the following three major s teps [s .  71.09 (11) (b) ,  S t a t s . ] .

1. Determining the Household Income

Household income includes adjusted gross income plus t r a n s f e r  
payments such as unemployment compensation, socia l secu r i ty ,  pensions and 
public a ss is tance .  In ca lcu la t ing  income for  claiming a farmland 
p reservat ion  c r e d i t ,  a farmer can (subsequent to the changes made by the 
1981 Legis la ture )  claim a deduction for  the f i r s t  $25,000 of deprecia t ion 
only, and no deductions are allowed for  nonfarm business losses .  Also, 
nonfarm income must be included. [Previously ,  the f i r s t  $7,500 of nonfarm 
income was not considered income.]

2 . Calcula ting the Amourt of "Excessive Property Taxes11

The amount of "excessive property taxes" is  determined by subtract ing  
a spec i f ied  amount, based on the s ize  of household income, from the 
property tax b i l l .  The maximum property tax which can be used as a 
s t a r t i n g  poin t  is  $6,000. Then, as household income increases ,  the amount 
subtracted from the property tax b i l l  increases  so the amount of excessive 
property taxes  decreases.  Conversely, lower income households will  
sub trac t  less  from the property tax b i l l  and wi l l  the re fo re  ca lcu la te  a
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higher excessive property tax. The amount subtracted from the property 
tax b i l l  to  determine excessive property taxes is  equal to 7% of the 
second $5,000 of household income plus 9% of the t h i rd  $5,000 plus 113 of 
the fourth $5,000 plus 17% of the f i f t h  S5,000 plus 27% of the s ix th  $5,000 
plus 37% of household income in excess of $30,000.

3. Determining the Size of the Maximum Tax Credit

The s ize  of the maximum possib le  income tax c r e d i t  is  determined 
using the amount of excessive property tax and is  equal to 90% of the 
f i r s t  $2,000 of excessive property taxes plus 70% ot the second $2,000 and 
50% of the t h i r d  $2,000 of excessive property  taxes. The maximum c r e d i t  
cannot exceed $4,200 — the c r e d i t  ava i lab le  assuming $6,000 in excessive 
proper ty tax.

Table 1 shows the maximum amount of tax c r e d i t  for  a given property 
tax b i l l  and household int.ome.

TABLE 1
Farmland Preservation Tax Credits Schedule Effective for Property Taxes Levied in 1981

Household _________________ Property Tax BillIncome O o O 2 . 0 0 0 3,000 ooovf 5.000 6 , 0 0 0

0 900 1,800 2,500 3,200 3,700 4,2005,000 900 1,800 2,500 3,200 3,700 4,20010,000 585 1,485 2,255 2,955 3,525 4,02515,000 180 1,080 1,940 2,640 3,300 3,80020,000 0* 585 1,485 2,255 2,955 3,52525,000 0 0 720 1,620 2,360 3,05030,000 0 0 0 405 1,305 2,11535,000 0 0 0 0 0 040,000 0 0 0 0 0 0

*Note: I f  land is subject to an exclusive agricultural zoning ordinance,the fanner is eligible for a minimum tax credit equal to 10S of property taxes (up :o 56,000) regardless of household income.
Source: Department of Agriculture, Trade and Consumer Protection.

4. Determining the Size of the Actual Credit

Table 1 shows the maximum tax c r e d i t  avai lab le .  However, farmers are 
only e l i g i b l e  fo r  100% of the maximum tax c r e d i t  i f  the county in which 
the farm is  located has a c e r t i f i e d  ag r icu l tu ra l  preservat ion plan and the 
farm is  located in an area zoned by a county, c i ty  or v i l lag e  for  
exclusive a g r ic u l tu ra l  use. I f  a county (with a population density  of 
less  than 100 persons per square mile) has an ag r icu l tu ra l  preservation 
plan and the farmer has a farmland preservat ion agreement, but the land is  
not zoned fo r  exclusive ag r icu l tu ra l  use, the tax c r e d i t  is  equal to 70% 
of the maximum. Similar ly ,  i f  the farm is located in an area zoned by a 
county, c i t y  or v i l lage  for  exclusive ag r icu l tu ra l  use, but the county has 
not adopted an ag r icu l tu ra l  preservat ion plan, the tax c r e d i t  is  also 70% 
of the maximum. Note in t h i s  case, as well as the case of a farmer



receiving 100% of the maximum c r e d i t ,  the exclusive ag r icu l tu ra l  use 
zoning must be done by a county, c i t y  or v i l lag e  ordinance; a town 
exclusive a g r ic u l tu ra l  zoning ordinance ( in  a county which does not have 
exclusive a g r ic u l tu ra l  zoning) only q u a l i f i e s  farmers fo r  tax c red i t s  i f  
the county has an ag r icu l tu ra l  preservat ion  plan and the town adopts an 
exclusive a g r i cu l tu r a l  use zoning ordinance. In t h a t  case, a farmer can 
be e l i g i b l e  for  70% of the maximum c r e d i t  without signing a preservat ion 
agreement. [A preserva t ion  agreement is  normally required to receive a 
tax c r e d i t  in count ies  with ag r icu l tu ra l  preservation p la n s . ]  F inal ly ,  i f  
a farmer has an i n i t i a l  p reservat ion  agreement, the tax c r e d i t  equals 50% 
of the maximum. [ I n i t i a l  preservat ion agreements, which expire on 
September 30, 1982, were described above.] These var ia t ions  are
summarized in Table 2, below.

TABLE 2
Percentage of Maximum Tax Credit Available to Farmers Participating in Various Farmland Preservation Programs

Farmland Preservation Program Percentage of Maximum Credit Statutory Cite

1. County has a certified agriculturalpreservation plan and land is zoned by a county, city or village for exclusive agricultural use. [A preservation agree­ment is not required].

loo: s. 71.09 (11) (b) 3 a, Stats.

2. Land 1s subject to a transition area agreement ( i . e . ,  land must be 1n a transition area identified by a county agricultural preservation plan) and the land is located in an area zoned by a city, village or county exclusive agricultural use zoning ordinance.

1005 :l. 71.09 (11) (b) 3 b, Stats.

3. Land is subject to a 10- to 25->ear preservation agreement, but is not in an area zoned for exclusive agricultural use. [Note: This only applies in counties with less than 100 persons per square mile which have adopted agri­cultural preservation plans.]

705 s. 71.09 (11) (b) 3 c. Stats.

c. Land is zoned by a county, city or village for exclusive agricultural use but the county has not adopted an agricultural preservation plan. [A preservation agreement is not required.]

705 s. 71.09 (11) (b) 3 e, Stats.

S. Ccunty has adopted an agricultural preservation plan and the town has an exclusive agricultural zoning ordinance. [A preservation agreement is not required.]

705 s. 71.09 (11) (b) 3 d, Stats.

6. Land is subject to an initial preser­vation aoreement (expires September 30, 1982).
505 s. 71.09 (11) (b) 3 f ,  Stats.

1!



5. The 10% Minimum C red it

As r;oted previously ,  s t a r t i n g  in 1981, any farmer who is  subjec t  to
an exclusive ag r ic u l tu r a l  use zoning ordinance is  e l i g ib l e  to receive a
minimum tax  c r e d i t  (of  up to $600) equal to 10% of the property  tax b i l l
(up to  $6,000),  regardless  of the s ize  of the household income [Ch. 93,
Laws of 1981]. In t h i s  case, the exclusive ag r ic u l tu ra l  use zoning 
ordinance may be adopted by a county, c i t y ,  v i l lage  or town.

D. PENALTIES UNDER THE FARMLAND PRESERVATION LAW

This sec t ion  describes  pen a l t ie s  under the Farmland Preservation Law 
fo r  not preserving farmland in accordance with a preservat ion agreement or 
an exclusive ag r ic u l tu ra l  use zoning ordinance. In general ,  i f  a 
p reserva t ion  agreement expires ,  or is  re l inquished before the expira t ion 
date in accordance with the procedure es tab li shed  by the Farmland 
Preservat ion Law (described below) or land under an exclusive ag r icu l tu ra l  
use zoning ordinance is rezoned, the penalty  is  c reat ion of a l ien  against  
the property fo r  a l l  or pa r t  of the tax c red i t s  received under the Program 
( inc luding i n t e r e s t  in some cases) .  The l ien  is  payable to the s t a t e  a t  
the  time the land is  sold or a t  the time the land is  converted to a 
p roh ib i ted  use ( e . g . ,  developed) [s .  91.19 (10),  S t a t s . ] .

I f  a farmer wants to re l inqu ish  a preservation agreement before the 
exp i ra t ion  da te ,  app l ica t ion  must be made to the local governing body 
( e . g . ,  county, v i l lag e  or town board or c i ty  council) .  The local 
governing body may only approve the appl ica t ion  to re l inqu ish  the 
agreement fo r  one of the following reasons [s.  91.17 (2) (b) ,  S t a t s . ] :

1. The agreement imposes continuing "economic in v ia b i l i ty "  due to 
the  r e s t r i c t i o n s  of the agreement. ["Economic in v ia b i l i ty "  does not, 
however, r e s u l t  merely from the existence of uses of the land which would 
allow higher r e t u r n s . ]

2. S ig n i f ic a n t  natural physical changes which are generally 
i r r e v e r s i b l e  and permanently a f f e c t  the land.

3. Surrounding conditions p ro h ib i t  ag r icu l tu ra l  use.

I f  the local  governing body approves the app l ica t ion ,  i t  must be 
re fe r red  to the Land Conservation Board which may e i t h e r  approve or r e j e c t  
the app l ica t ion .  I f  the local governing body r e jec t s  the app l ica t ion  (or 
does not ac t  within  12(1 days),  the app l ican t  may appeal to the Land 
Conservation Board. I f  an app l ica t ion  to re l inquish  a preservat ion 
agreement i s  approved, a l ien  on the land is  prepared for  the amount shown 
in Table 3.

Table 3 a lso summarizes the l iens  applied for  nonrenewal of an 
agreement, or rezoning of land previously under an exclusive ag r icu l tu ra l  
use zoning ordinance, as well as the c iv i l  pena l t ies  for  v io la t ing  the use



r e s t r i c t i o n s  of a preservat ion agreement without f i r s t  having had the 
agreement re l inquished.  Also, as indicated  in Table 3, there  is  no 
penalty i f  land subjec t  to  a preserva t ion  agreement i s  sold i f  the 
agreement is  t ra ns fe r red  with the sale .

TABLE 3

Penalties Under the Farmland 
Preservation Law

Farmland Preservation Mechanism 
______ and,Action Taken_______ Penalty Statutorv Cite

Initial Preservation Agreement

- Owner withoraws from tne agreement 
before the agreement expires.

- Initial agreement expires and a 
final agreement is not applied 
for because all or part of the 
land is not eligiole for an 
agreement and is not subject to 
exclusive agricultural 2oning.

- initial agreement expires and a 
final agreement is not applied 
for even thougn all or part of 
the land would be eligible for 
a final agreement (and tne
land is not subject to exclusive 
agricultural zoning).

Final Preservation Agreement

- Ownership changes; agreement 
remains in effect.

* Owner dies or is permanently 
dlsabl ed.

Agreement expires and is not 
renewed.

Application to relinouisn agree­
ment before tne expiration date 
is approved.

Transition Arn Agreement

- Transition area agreement 
expires a n  is not renewed.

• Application to relinouisn agree­
ment before expiration date is 
approved.

Lien on the land for all tax credits 
received plus 65 interest compounoed 
from the time the credit was received 
until the lien is paid.

Lien on the land for eridits received 
during the last two years on that 
part of the land wnien is not eligible 
for a final agreement.

Lien on the land for all tax credits 
received on that part of the land 
wnien is eligible for a final agree­
ment plus 62 interest compounded 
from the time of expiration.

No penalty.

Lien on the land for the credits 
received during tne last 10 years 
plus 62 interest compounded from 
the tine of relinquisnment due to 
death or disability.

Lien on the land for the credits 
received during the last 10 years plus 
61 Interest compounded from tne time 
of relinouishment.

Lien on the lend for the credits 
received during the last 10 years plus 
61 interest compounded from tne time 
the credit was received unr.11 the lien 
is paid.

Lien on the land for the credits 
received during the last 10 years plus 
61 interest compounded from the time 
the credit m s  received until the lien 
is paid.

Lien on the land for the credits 
received during the last 10 years plus 
61 interest compounoed from the time 
the credit was received until tne lien 
is paid.

s. 91.37 (1), Stats.

s. 91.37 (2), (4) and (S). Stats.

s. 9'.37 (3) and (S), Stats.

s. 91.17 (1), Stats, 
s. 91.17 (2), Stats.

s. 91.17 (8), Stats.

s. 91.17 (7), Stats.

s. 91.17 (7). Stats.

s. 91.17 (7). Stats.
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Penalties Under the Farmland 
Preservation U «

TABLE 3 - CONTINUED

Penalty Statutory Cite
Farmland Preservation Mechanism 
______ and Action Tafcen_______

Final Preservation Agreement or 
Transition Area Agreement

- Use of the land cnanoeo to a pro­
hibited use without first relin­
quishing the agreement.

- Failure to operate the farm in 
substantial accordance with a 
soil and water conservation plan.

Exclusive Agricultural Use Zoning

• Land is rezoned or a special 
exception or conditional use per­
mit for a non-agricultural use is 
granted.

Owner nay be enjoined by the Attrrney 
General (or behalf of the state) or 
an attorney for a local governing 
body and may be subject to a civil 
penalty for "actual damages" up to 
double the value of the land at the 
time the agreement m s  approved.

Civil penalties described directly 
above may aooly after owner has been 
given one year to comply.

Lien on the land for the credits 
received during the last 10 years plus 6S interest compounded from the time 
of relinouisnment.

s. 91.21 (1). Stats.

s. 91.21 (3). Suts.

ss. 91.77 (2) and 91.79, Stats.

Note: 1) With resoect to preservation agreements, liens are not filed for any tax credits paid on land which
is subject to exclusive agricultural use zoning [ss. 91.19 (12) and 91.37 (6), Stats.].

2) Interest on a lien is not compounded during any period for wnich the farmland is subject to a Sub­
sequent preservation agreement or is zoneo for exclusive agricultural use [s. 91.19 (7) and (8), 
Stats.].



STATUS OF THE FARMLAND PRESERVATION PROGRAM

This Part  of the S ta f f  Brief  describes  the s ta tu s  of the Farmland 
Preservat ion Program, ind ica t ing  che number of farmland preservat ion 
a '" ' iments in e f f e c t ,  the number of counties which have adopted 
a g r icu l tu ra l  preservat ion  plans,  the number of towns which have adopted 
exclusive ag r ic u l tu ra l  zoning and the amount of tax c red i t s  paid under the 
Program. Typically ,  the DATCP compiles s t a t i s t i c s  on the Farmland 
Preservation Program every s ix  months. The most recent  report  f u l ly  
summarizing the s ta tu s  of the Program is  dated December 31, 1981
["Technical Report #9: Final P a r t i c ip a t io n  Report for  1981, Wisconsin
Farmland Preservat ion Program" (December 31, 1981); re fer red  to he rea f te r  
as "Technical Report #9"].  This Part r e l i e s  pr imari ly  on the information 
in Technical Report #9. However, where more recent information is  
ava i lab le  from the DATCP, t h i s  is  also included. I t  shou ldbe  recognized, 
however, t h a t  any more recent  information represents  only preliminary 
es timates  which may change as more information becomes avai lab le .

A. FARMLAND PRESERVATION AGREEMENTS

As of December 31, 1981, there was a t o t a l  of 2,100 farmland 
preservat ion  agreements in e f fec t .  According to DATCP s t a f f ,  these were 
e s s e n t i a l l y  a l l  i n i t i a l  or f ina l  preservat ion agreements, since only one 
or two t r a n s i t i o n  area agreements have been signed. These agreements 
cover about 546,000 acres.

In addi t ion ,  as of July  1, 1982 (the app l ica t ion  deadline for
receiving tax c r e d i t s  for  1982), an addi tional  700 appl ica t ions  for  
agreements were received.

B. AGRICULTURAL PRESERVATION PLANS

As of December 31, 1981, 32 counties had adopted ag r icu l tu ra l  
p reservat ion  plans which had been c e r t i f i e d  by the Agricultural Lands 
Preservat ion Board. Figure 1 shows the s ta tu s  of county e f fo r t s  to adopt 
a g r ic u l tu ra l  preservat ion plans as of December 31, 1981. An addit ional  28 
counties were scheduled to have plans adopted and c e r t i f i e d  in 1982. As 
of July  1, 1982, seven of these county plans had been adopted and 
c e r t i f i e d  (Door, Grant, Kenosha, Kewaunee, Outagamie, Racine and 
Winnebago). In addi t ion ,  several counties (Green Lake, Oconto, Ozaukee 
and Rusk) which were not previously preparing preservat ion plans have 
begun the planning and mapping process.
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FIGURE 1
Wisconsin Farmland Preservation Planning Projects 

December 31, 1981

?l«nt l« «{fic: 7 7 *  *-oj«ce» i c M d u l t d  | I Counclti noc 

4 C « r c l M « a .  . V /  *3r cc*pl«cioo 10 | p4rticip«ciQ*.

1982. 1-----

f'-irce: Technical Report #9, “Participation In the Wisconsin FarmlandPreservation Program," Wisconsin Department of Agriculture, Trade 
• and Consumer Protection (December 31, 1981).

As noted in Part I ,  farmers in " rura l"  counties ( le ss  than 100 
persons per square mile) which have an ag r icu l tu ra l  preservation plan can 
enter  in to  a preservat ion agreement and receive 70% of the maximum 
allowable tax c r ed i t .  In e i th e r  a rural or "urban" (100 or more persons 
per square mile) county with an ag r icu l tu ra l  preservat ion plan, farmers 
can become e l i g i b l e  for  70% of the maximum tax c re d i t  i f  the town in which 
the land is located adopts exclusive agt u l tu ra l  zoning.
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C. EXCLUSIVE AGRICULTURAL ZONING

As of December 31, 1981, 20 count ies  had adopted exclusive
a g r ic u l tu ra l  zoning ordinances. Figure 2 indica tes  those counties and the 
number of towns in each county t h a t  had adopted the exclusive ag r icu l tu ra l  
use zoning ordinance.

FIGURE 2

County Adopted E x c lu s iv e  A g r ic u l t u r a l  Use Zuning 
December 31, 1981

TOP NUMBER - TOWHS THAT HAVE ADOPTED ZONING 

BOTTOM NUMBER - TOTAL NUMBER OF TOWNS IN COUNTY

Source: T e chn ica l  Reoort 09, " P a r t i c ip a t io n  in  the W iscons in  Farmland
P reserva t ion  Program," W iscons in Oeoartment o f  A g r ic u l t u r e ,  Trade 
and Consumer P ro te c t io n  (December 31, 1981).



In addi t ion  to the county exclusive ag r icu l tu ra l  zoning ordinances 
shown in Figure 2, there  are other  exclusive ag r icu l tu ra l  zoning 
ordinances in e f f e c t  in the s t a t e  which have been c e r t i f i e d  by the 
Agricul tu ra l  Lands Preservation Board, F i r s t ,  t h e r > are a r e l a t iv e ly  
small number ( l e s s  than 10) c e r t i f i e d  ordinances adopted by a c i t y  or 
v i l lag e .  Secondly, there  are a number of towns which have adopted (or  are 
in the process of adopting) an exclusive ag r ic u l tu ra l  use zoning 
ordinance, even though the county has not adopted such an ordinance. [As 
noted above, in counties with an ag r icu l tu ra l  p reservat ion  plan, adoption 
of an exclusive ag r icu l tu ra l  use zoning ordinance by a town q u a l i f i e s  
farmers for  70% of the maximum tax c r e d i t . ]

The to t a l  number of farms protected  by county-adopted exclusive 
a g r ic u l tu ra l  zoning ordinances as of December 31, 1981, was 13,278. [Not 
a l l  of these farms, however, applied fo r  or received tax c r e d i t s  for  the 
1980 tax year ,  since as described below, c red i t s  were received by a to ta l  
of only 6,300 farms. For the 1980 tax year ,  th i s  could be p a r t i a l l y  
a t t r i b u t e d  to the f a c t  t h a t  not a l l  farmers in zoned areas would have been 
e l i g i b l e  for  tax  c red i t s  ( i . e . ,  t h e i r  household income may have been too 
high).  For the 1981 tax year ,  however, the formula was changed to provide 
a minimum tax c r e d i t  (10% of the f i r s t  $6,000 of property taxes)  to a l l  
farmers sub jec t  to  exclusive ag r ic u l tu ra l  zoning, regardless  of income. 
The e f f e c t  of t h i s  change on the number of farms receiving tax c red i t s  
cannot y e t  be ascer ta ined  since a f ina l  analysis  of 1981 claims has not 
been made.]

D. TAX CREDITS

For the 1980 tax year  ( c re d i t s  paid in 1981), more than S10 mill ion 
in tax c r e d i t s  was paid to over 6,300 farms with the average c r e u . t  being 
approximately $1,600. Table 4 indica tes  the number of c r e d i t s  granted, 
the to t a l  of the c r e d i t s  and the average s ize  of the c r e d i t  for  each 
county.
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Table 5 summarizes the status of both the land use planning and tax 
credit aspects of the Farmland Preservation Program as of December 31, 
1981.

TABLE 5

Status of the Farmland Preservation Program 
as of December 31, 1981

Humber of 
Farms

Percentage of 
Total Humber 
of Farms in 
the State 1/

Number of 
Acres

Percentage of 
Total Number 

of Acres of Farmland 
in the State 1/

Farmland Preservation Provisions

Preservation Agreements 2,100
Exclusive Agricultural Zoning 2/ 13.278

TOTAL 15,378

2.2:
14.3:

16.5:

546,000
2.667.343

3.213.343

3.0:
14.3:

1 7 .3 :

Tax Credits (Paid ..i 1981 for 
1980 Tax Year)

Total Number of Credits 6,300
Total Amount of Credits SI0,300,000

(approximate)
Average Site of Credit 51,600

(approximate)

1_/ Statewide totals from *1982 Wisconsin Agricultural Statistics.* Wisconsin Department of Agriculture, 
Trade and Consumer Protection (June 1982). In 1981, there were 93,000 farms and 18,600,000 acres of 
farmland in the state.

2/ Totals are for number of farms and number of acres protected by county exclusive agricultural use 
toning. Not all farms protected by toning received tax credits.
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STUDIES ON THE FARMLAND PRESERVATION PROGRAM: 

PRESERVATION OF FARMLAND AND PATTERNS OF URBAN DEVELOPMENT

PART III

The original law creating the Farmland Preservation Program, directed 
the DATCP to study the Program and report back to the Legislature by 
January 1, 1981 [SECTION 1641e, Ch. 29, Laws of 1977j . Consequently, the 
DATCP, in conjunction with the University of Wisconsin (UW)-Madison and 
UW-Extension Departments of Agricultural Economics, studied several 
aspects of the Farmland Preservation Program, including an analysis of: 
(a) participation in the Program; (b) the process of local government 
action unaer the Program; (c) farmers' response to farmland preservation 
agreements; (d) effects of exclusive agricultural zoning on farmland 
preservation; (e) distribution of tax credits; and (f) the effect of the 
Farmland Preservation Program on soil conservation practices.

Part III describes those studies which address the following two key 
questions—one from a rural perspective, the other urban:

a. Does the Farmland Preservation Program preserve 
farmland?

b. Does the Farmland Preservation Program affect 
patterns of urban development?

This Part relies primarily on the following studies of the Farmland 
Preservation Program:

a. Barrows, Richard and John Redman, "The Effects of Exclusive 
Agricultural Zoning in Columbia County, Wisconsin," Agricultural Economics 
Staff Paper #190, UW-Extension (January 1981). [Referred to hereafter as 
"Staff Paper #190."]

b. Barrows, Richard and Carol Smith, "The Effects of Exclusive 
Agricultural Zoning in Walworth County, Wisconsin," Agricultural Economics 
Staff Paper #195, UW-Extension (February 1981). [Referred to hereafter as 
"Staff Paper #195."]

c. Barrows, Richard, "Overview and Analysis of Participation in the 
Farmland Preservation Program, 1977-1979," Agricultural Economics Staff 
Paper #194, UW-Extension (January 1981). [Referrt-d to hereafter as "Staff 
Paper #194."]



A. DOES THE FARMLAND PRESERVATION PROGRAM PRESERVE FARMLAND?

In evaluating the Farmland Preservation Program from a rural 
perspective, perhaps the most important question is, "Does the Farmland 
Preservation Program preserve farmland?" The short answer to this 
question is that it is probably too early to tell .  The Farmland 
Preservation Program has only been in effect since December 1977 and the 
permanent Program is only beginning this year. Consequently, it  is
difficult to tell whether, in the long run, the Farmland Preservation 
Program will effectively preserve farmland. However, at least two of the 
studies cited above give some indication of the effectiveness of the 
Program.

1. Zoning

Zoning appears to be tne method of choice for most farmers to 
participate in the Farmland Preservation Program. Of the 6,300 farms 
receiving tax credits in 1981 for the 1980 tax year, only about l/3rd 
(2,100) had preservation agreements. The rest were subject to exclusive 
agricultural use zoning. In addition, there are a large number of farms 
(approximately 9,000) protected by exclusive agricultural zoning which did 
not claim tax credits. Also, the counties with exclusive agricultural 
zoning are located primarily in the southeastern corner of the state where 
the best agricultural soils are also located [Staff Paper #194, pp. 4-7]. 
Consequently, in order to evaluate whether the Farmland Preservation 
Program preserves farmland, a key component is to determine whether 
exclusive agricultural zoning preserves farmland.

Although the Farmland Preservation Law has not been in effect long 
enough to have studied the effects of exclusive agricultural zoning 
enacted under the law, there are two studies analyzing the effects of 
exclusive agricultural zoning ordinances adopted in southeastern counties 
before enactment of the Farmland Preservation Law. Because the exclusive 
agricultural zoning ordinances adopted in these two counties generally met 
the standards established in the Farmland Preservation Law for exclusive 
agricultural zoning, these studies, described below, can give some 
indication of the effectiveness of exclusive agricultural zoning enacted 
subsequent to the Farmland Preservation Law.

a. Effect of Exclusive Agricultural Zoning in Columbia County on 
Farmland Preservation "

In March 1973, Columbia County amended its comprehensive zoning 
ordinance and effectively transferred all land which was previously in an 
agricultural zoning district into an exclusive agricultural zoning 
district. The difference is that under the original ordinance, land zoned 
as "agricultural" could be used for "any use permitted in a Single-Family
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Residence District; two-family dwellings, except a major subdivision..." 
[Staff Paper #190, p. 8]. The 1973 amendment to the comprehensive 
zoning ordinance deleted this provision and reduced the number of 
residential uses permitted in the zoning district. The result was an 
"exclusive" agricultural use zon\ng ordinance. [Note that "exclusive" 
agricultural zoning is not completely "exclusive," since an additional 
residence can be built on each farm if  the occupant is connected with the 
farm operation and certain special exceptions and conditional uses which 
do not conflict with agricultural use are allowed, as under the Farmland 
Preservation Law.]

In order to study the effects of exclusive agricultural use zoning in 
Columbia County, Richard Barrows and John Redman, the authors of Staff 
Paper #190, chose four zoned towns in Columbia County to compare with four 
unzoned "control" towns as follows:

Zoned Towns 
(All in Columbia County)

Control Towns .

Springvale
Arlington
Leeds
Fort Winnebago

Scott (Columbia County) 
Vienna (Dane County) 
Windsor (Dane County) 
Pacific (Columbia County)

Figure 3 shows the location of these four pairs of towns.

FIGURE 3

L o c a tio n  o f  Zoned and Unzoned Towns Used to  Stud y 

th e  E ffe c ts  o f  E x c lu s iv e  A g r ic u lt u r a l  Use Zoning in  Colum bia County
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The authors note that although the towns are generally paired to 
minimize differences between the zoned town and the control town, there 
are, nonetheless, differences due primarily to size and locational
factors. In general, however, the differences between the control and 
zoned towns leads to the expectation of more development in the zoned 
towns ( i .e . ,  because they are bigger or have soils better suited to
development than the control towns) except that in the control towns in 
Dane County (Vienna and Windsor) one would expect more development
pressure because of their proximity to Madison and other population 
centers.

To compare the amount of development in the zoned towns, the 
researchers looked at the number of rezoning petitions granted for the 
zoned towns. As noted by the authors, "The approval of a rezoning 
petition does not necessarily mean that the parcel was developed, but it 
is a good indication that the owner intended to do so sometime in the 
immediate future" [Staff Paper #190, p. 19].

In order to study development in the unzoned towns, other data
sources had to be used since, obviously, there were no rezoning petitions 
to study. For the unzoned Columbia County townships, the authors reviewed 
sanitary permits. [A sanitary permit is required to build a septic system 
or other on-site waste disposal system.] For the unzoned towns in Dane 
County, information on development was gathered from building permits.

Table 6 summarizes the results of the comparison of the zoned and 
control towns. For all four pairs of towns, there was more acreage 
developed in the unzoned control town than in the zoned town. In the case 
of Arlington (Columbia County) and Vienna (Dane County), the difference 
was relatively small, but in the other three pairs of towns, the 
difference was substantial. Overall, there were 323 acres developed in 
the zoned towns while there were 1,010 acres developed in the unzoned 
control towns.

TABLE 6

Number o f  Developments and Acreage in  
Zoned and Unzoned C o n tro l Towns, 1 973-197?

Z*zoned
i own

C *c o n tro lJ

In d iv id u a l
P a rc e ls

S p r in g v a le  (Z )  
S c o t t  (C )

A r l in g t o n  (Z )  

V ienn a (C )

Leeds (Z )
W in d so r (C )

F o r t  W innebago (Z )  
P a c i f ic  ( C)

S u b d iv is io n s

T o ta l
A cres

No. Acres Ho. Acres Oeveli

S 99 0 0 99

12 158 1 72 230

13 91 0 0 91
23 83 1 20 108

0 0 0 0 0
28 75 6 221 304

11 132 0 0 133
35 207 4 161 368

Source: Staff Paper *190, p. 24.



In addition, the researchers looked at the quality of the soil in the 
areas developed. In all cases, there was a higher proportion of 
development on high-quality soils in the control towns than in the zoned 
towns. The authors concluded that, "Not only was the absolute amount of 
development less in the towns with exclusive agricultural zoning, but the 
development that did occur was more often directed to lower-quality 
agricultural soils than in the towns without any [exclusive agricultural 
zoning]" [Staff Paper #190, p. 26].

b. Effect of Exclusive Agricultural Zoning in Walworth County on
Farmland Preservation

1 •

Walworth County adopted an exclusive agricultural zoning ordinance in 
1974. There are at least two important differences between the exclusive 
agricultural use zoning in Columbia County and that in Walworth County. 
First, the Walworth County zoning maps were prepared after a large number 
of community meetings and an extensive mapping process to identify "prime 
agricultural land." Designation of land to be included in -the exclusive 
agricultural zoning district in Walworth County was based on soil quality, 
size of farms and suitability of soils for on-site septic systems [Staff 
Paper #195, pp. 8 and 9]. On the other hand, Columbia County did not make 
an effort to map their prime farmlands prior to adoption of the exclusive 
agricultural zoning ordinance. Rather, Columbia County just included all 
lands which were previously zoned agricultural in the exclusive 
agricultural districts. Secondly, Walworth County designated a 
substantial amount of land (approximately 25% of the land in the County) 
as "suitable for urban development." That is, Walworth County 
specifically set aside land designated for urban development, whereas 
Columbia County did not do this.

To study the effect of exclusive agricultural zoning in Walworth 
County, the authors of Staff Paper #195 examined three areas, each 
consisting of the unincorporated land lying within about four miles of 
either side of certain segments of the Walworth County line.

Figure 4 shows Walworth County and towns in surrounding counties. 
The sample areas were in the following towns:

Walworth County Towns Control Towns

Sharon, Darien and Clinton, Bradford and
Richmond Johnstown (Rock County)

Troy and East Troy Eagle and Mukwonago
(Waukesha County)

Lyons and Bloomfield Wheatland and Randall 
(Kenosha County)
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FIGURE t

W alw orth and S u rro u n d in g  C o u n tie s  

(F o r D e s c r ip t io n  o f  S tu d y  Areas See T e x t)

S o u rc e : S t a f f  Paper <195 , p. 13 .

Once again, while there are some differences between the unzoned 
control areas and the zoned areas, these differences are generally slight, 
with the exception of the unzoned areas in Waukesha County which l ie 
approximately four miles closer to Milwaukee than the corresponding zoned 
areas in Walworth County. Consequently, the unzoned areas in Waukesha 
County might be expected to have experienced slightly more development 
pressure [Staff Paper #195, p. 12]-. On the other hand, three of the 
"unzoned" control towns adopted some sort of zoning or land use control 
during the period of the study (1971-1977). As a result, it could be 
expected that these "control" towns would not have experienced as much 
development pressure had they not acted to control development. The Town 
of Eagle (Waukesha County) adopted three-acre zoning in late 1975, the 
Town of Clinton (Rock County) adopted exclusive agricultural zoning in 
1974 and Mukwonago (Waukesha County) adopted a moratorium on development 
in unincorporated areas in October of 1977, at the end of the study 
period. Because of these actions, the effects of exclusive agricultural 
zoning in Walworth County as compared to the "control" towns was probably 
less pronounced than i f  the "control" towns had not taken any action 
[Staff Paper #195, p. 14].
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To examine the amount of development in the zoned and unzoned towns, 
the researchers reviewed certified survey maps. All of the counties in 
the study require that either certified survey maps be filed with the 
county whenever land divisions occurred which resulted in the creation of 
parcels five acres or less in size.

Table 7 shows the number of acres in certified surveys for three time 
periods during this study. In the zoned Walworth towns, the number of 
acres in certified surveys dropped over the study period, while in the 
unzoned control towns the number of acres increased. As was the case in 
Columbia County, i t  appears that adoption of exclusive agricultural zoning 
does reduce the number of acres of agricultural land converted for 
nonagricultural uses.

TABLE 7

Humber of Acres In Certified Surveys 1.* Study Areas 
Walworth ano Control Towns 1971-77

Walworth Study Areas 
(Zoned)

Control Town Study Areas 
(Unzoned)

1971-73 
(Before Adoption of 

Exclusive Agricultural 
_____ Use Zoning)

186

157

1974-75 
(During Adoption of 

Exclusive Agricultural 
 Use Zoning)

131

158

1976-77 
(After Adoption of 

Exclusive Agricultural 
Use Zoning)

93

360

Total

410

675

Source: Staff Paper #T95; pp. 17 and 24.

The number of acres in certified surveys in Walworth County was 
reduced by approximately 1/2 from the period before adoption of exclusive 
agricultural zoning (1971-73) to the period after adoption of exclusive 
agricultural use zoning (1976-77). Meanwhile, in the control towns, the 
number of acres in certified surveys more than doubled from the 1971-73 
period to the 1976-77 period.

In addition, the number of acres of good agricultural soils included 
in certified surveys dropped in the zoned towns over the study period 
whereas i t  increased in the unzoned control towns as shown in Table 8 
[Staff Paper #195, p. 18]. That is, in Walworth County, as in Columbia 
County, exclusive agricultural use zoning appears to have reduced both the 
total number of acres and the numDer of acres of good agricultural soils 
lost to development, as compared to unzoned towns.

TABLE 8

Number o f  Acres o f  "Good" A g r ic u lt u r a l  S o il 1n C e r t i f ie d  Surveys

["Good" A g r ic u lt u r a l  S o ils  D e fin e d  e ; S o i ls  1n th e  U .S .
S o il  C o n s e rv a tio n  S e rv ic e  C a p a b il i t y  C la sse s I - I I ]

1971 -73 1976-77

W alw orth S tu d y Areas (Zoned) 103 48

C o n tro l S tu d y Areas (U n io n e d ) 102 173

Source: Staff Paper <195, p. 18.
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Although the effect of farmland preservation agreements has not been 
studied as extensively as the effects of zoning in preservation of 
farmland, i t  can be noted that while there were approximately 2,100 
preservation agreements in effect as of December 31, 1981, according to
DATCP staff, fewer than 10 liens have been filed against land subject to 
an agreement and no farmers have been taken to court to collect c iv i l 
penalties for conversion of farmland in violation of the provisions of an 
agreement. This indicates that at least to this point, farmers who have 
signed preservation agreements have indeed preserved the land for 
agricultural use.

2. Preservation Agreements

B. DOES THE FARMLAND PRESERVATION PROGRAM AFFECT PATTERNS OF URBAN 
DEVELOPMENT?--------------------------------------------------------------

From an urban perspective, perhaps the key question regarding the 
Farmland Preservation Program is, "Do efforts to protect farmland affect 
patterns of urban development?" For example, urban officials may be 
concerned about patterns of urban development and what these mean for 
providing urban services because i t  appears to be generally accepted that 
providing services to compact development is less expensive than providing 
the same services to scattered development.

There have been no studies directly examining the question of whether 
farmland preservation can affect patterns of urban development, but as 
part of the Columbia and Walworth County studies described above, some 
information pertinent to this question was gathered.

1. Columbia County

The study of the effects of the Columbia County exclusive 
agricultural zoning ordinance on farmland preservation was described 
above. This subsection of the Staff Brief will describe the findings in 
that study related to preservation of farmland and urban development.

Before reviewing the results of the study, i t  can first be noted that 
according to interviews conducted by the researchers, a major objective of 
Columbia County officials in enacting exclusive agricultural zoning in 
March 1973 was to help minimize the cost of providing public services to 
new development. That is, there was the belief in Columbia Councy that 
the location nf development influenced the cost of servicing the 
development [Staff Paper #190, p. 10]. Two aspects of the research 
conducted on the effects of Columbia County zoning indicate that exclusive 
agricultural zoning does tend to reduce the amount of scattered 
development. First, the researchers determined the location of all of the



parcels of land developed in the zoned towns and the results of the 
researchers' analysis are reproduced below. In each pairing, the zoned 
town is described first and the unzoned town second. The results indicate 
that there was "significantly less scattered development" in the zoned 
towns than in the control towns [Staff Paper #190, p. 29].

1. Springvale/Scott: In Springvale, new
development was clustered in the western half of 
the town, in six sections; three rezoning requests 
in eastern sections were denied. In Scott, 
development was more scattered, occurring in 10 
sections throughout the. town.

2. Arlington/Vienna: New development was
considerably less scattered in Arlington, 
concentrated primarily in three northern sections 
near Poynette. Overall, the pattern of development 
in Vienna was scattered and most occurred outside, 
and at some distance from existing sanitary 
districts.

3. Leeds/Windsor: There was no new development on 
agricultural land in Leeds during the study period.
In Windsor there were not only small individual 
parcels, but also a number of subdivisions, 
developed at some distance from both incorporated 
areas and existing sanitary districts.

4. Fort Winnebago/Pacific: New development was
somewhat more concentrated in Fort Winnebago. In
Fort Winnebago, 3 of 11 rezonings were adjacent to 
the city of Portage and 5 others were located in
four adjoining sections in the western part of the 
town. In Pacific, new development occurred in 14
different sections (of 22 total). [Staff Paper 
#190, p. 28.]

Secondly, the researchers looked at the actions taken by 10 of the 11 
persons whose petitions for rezoning of land in an exclusive agricultural 
district were denied (the 11th person could not be located). The actions 
taken by the petitioners after denial of their petitions were [Staff Paper 
#190, p. 25]:

a. One built on the same parcel after
repetitioning.
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b. One built a single-family residence in another 
county.

c. One built in a subdivision within an unzoned
Columbia County township.

d. One built a single-family residence within an
incorporated area of Columbia County.

e. One bought an existing house within an
incorporated area of Columbia County.

f. One refurbished an existing farmhouse within a 
zoned Columbia County township.

g. Four had not relocated.

I t  can be noted that although three of the petitioners denied rezoning 
went ahead and built a house in what appears to have been an 
unincorporated area, four of the persons did not relocate and two moved 
into incorporated areas of Columbia County. That is, six of the 10 
persons denied rezoning appear to have either not relocated or relocated 
in an area already receiving public services. [The 10th person denied 
rezoning refurbished an existing farmhouse within a zoned Columbia County 
township. The effect of this action on the need to provide services is 
unclear. ]

2. Walworth County

As part of the review of the effectiveness of exclusive agricultural
zoning in Walworth County, the researchers examined the distance of land
surveyed for development from population centers. [A population center 
was defined to include both incorporated and unincorporated areas with 
substantial development, such as c rural subdivision.] The surveyed land 
was divided into land within one mile or less of the population center and 
land more than one mile from a population center.

The results of the analysis, as shown in Table 9, are somewhat 
ambiguous. In reviewing the total number of acres, Walworth towns had a 
greater number of acres surveyed more than one mile from a population
center prior to the zoning, but only about 1/2 as many acres more than one 
mile from a population center after the zoning. That is, zoning seems to 
have led to more compact development in Walworth County than in the 
control towns when considering total acreage. However, the proportion of 
developed acres more than one mile from a population center is greater in 
Walworth towns than in the control towns. That is, of the development
that did occur in Walworth County (on parcels of five acres or less), a 
greater percentage occurred more than one mile from a population center
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than did in the control towns. The researchers note, however, that the 
proportions of development occurring at distances from population centers 
did not substantially change in Walworth County from before zoning to 
after zoning. In both cases, approximately 60% of the development that 
took place in Walworth County occurred more than one mile from a 
population center. The researchers suggest that since the Walworth 
County exclusive agricultural zoning ordinance is based on soil quality, 
efforts to protect prime agricultural soil may lead to a more dispersed 
pattern of development [Staff Paper #195, p. 18].

TABLE 9

Humber of Acres 1n Certified Surveys by Distance 
From Population Center for Two Time Periods

Ualworth 5tudy Areas (Toned)

1 971 -73 1976-77
Number Humber Percentage

of Acres Percentage of Acres of Total

• One mile or less from 
a Population Center 62 36.51 34 38.01

- Greater than one mile 
from a Population Center HE 63.51 56 62.01

170 100.01 90 100.01

Control Study Areas (Unzoned)

- One mile or less from
a Population Center 96 58.51 226 68.51

- Greater than one mile
from a Population Center _68 41.51 104 31.51

164 100.01 330 100.01

Source: Staff Paper f 195, p. 20.

LG(DJS):jc:wbs;kja
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C H A P T E R  1

r

E X E C U T IV E  S U M M A R Y *

I .  L O S S  O F  V A L U A B L E  A G R I C U L T U R A L  

L A N D :  T H E  P R O B L E M  A N D  I T S  C A  U S E S

A .  F r o m  1 9 6 7  t o  1 9 7 5 , T h r e e  M i l l i o n  A c r e s  o f
A g r i c u l t u r a l  L a n d  w e r e  L o s t  E a c h  Y e a r

Over the la st th ree decades, m illio n s o f  acres 
o f  a g ricu ltu ra l la n d  have been lo st as A m e r ica ’s 
subu rb s grew , the in te rs ta te  h ighw ay system  and 
innum erab le w ate r resou rce deve lopm en t p ro j­
ects were com p le ted , and  ex tensive su rface  
m inera l deposits w ere tapp ed . In  fa c t, in  the 
eight-year period from  1967 to  1975, som e 23.4 
m illion  acres were conve rted  to  u rb an , tran spo r­
ta tion , w ater resou rce deve lopm en t, and  o the r 
non-farm uses.

C itizens across the co u n try  and  th e ir rep resen t­
a tives a t a ll leve ls o f  governm en t have shared 
rap id ly  deepen ing concern s over the adverse e f­
fects o f  th is lo ss o f  a g r ic u ltu ra l la n d . Some 
feared the dec line  o f  the ru ra l w ay o f  life , as 
ca re fu lly  tended f ie ld s  becom e ca re fu lly  m owed 
lawns. O thers em phasized  the econom ic d is rup ­
tion that accom pan ies the dec lin e  o f  ag ricu ltu re  
in an area. S ti ll o th e rs were apprehensive th a t 
con tinued lo ss o f  fa rm lan d  w o u ld  lead to  re­
duced p ro duc tio n  th a t , in  tu rn , w o u ld  have grave 
impacts on the n a t io n ’s a b ility  bo th  to  feed its e lf 
and to m ake s ig n if ic an t fo re ign  sales th a t earn 
foreign exchange. S ti ll o the rs po in ted  o u t th a t 
using poorer, m ore rem ote lan d  th a t requ ire s ir­
rigation o r m ore fe r t iliz e r  increases the con sum p ­
tion o f  energy b y  the fa rm in g  sec to r.

U nderly ing  these concerns is the rea liza tio n  
that good fa rm lan d  is a fin ite  resource w h ich  is 
necessary fo r su rv iv a l. The im portance  o f  p ro ­
tecting the lan d  re Durce has becom e in creasing ly 
evident because o f  co n tin u a lly  g row ing  p opu la ­
tions wh ich m ust be fe d  bo th  in  the U n ited  S ta tes 
and th ro ughou t the w o r ld , the co n stan tly  in ­
creasing price o f  o il on  w h ich  U .S . a g r ic u ltu ra l 
techno logy is based , and  un ce rta in ty  a b o u t the 
like lihood  o f  m a jo r  a d d it io n a l increases in 
ag ricu ltu ra l p ro d u c tiv ity . M an y  rea lize  th a t the 
nation co u ld  se r io u s ly  reduce its  long-run op ­
tions b y  under-assessing the seriousness o f  the 
loss o f  fa rm lan d .

These concerns led  to  a c tio n . C o un ty  a fte r

co un ty , sta te a fte r sta te , and Congress have 
taken s ign ifican t steps a im ed at p ro tecting  fa rm ­
ing and reduc ing  the rate o f  conversion o f  fa rm ­
lan d . T h is G u id e bo o k  presents the s to ry  o f  these 
e ffo r ts  and show s w hat governm en ts can do  to 
ach ieve th is goa l.

B .  T h e  R e a s o n s  W h y  A g r i c u l t u r a l  L a n d  I s
C o n v e r t e d  t o  N o n - F a r m  U s e s

The conversion  o f  a g r ic u ltu ra l land  is a com ­
p lex process, o ften  tak in g  p lace over a  period o f  
fifteen  o r tw en ty  years. I t  in vo lve s such  fac to rs 
as fa rm  p ro f ita b ility , u rb an  g row th  pressures, 
land  va lues, persona l decisions a bo u t w o rk  and 
re tirem ent, com m un ity  expecta tions, taxes and 
governm ent p rogram s, in cen tives, and regu la ­
tion s. U rban  g row th  pressure can be com pared 
to a  great f lo o d , m ov ing  ou t s low ly  in to  the 
coun trys ide  ra ising  land  va lues as it goes. In ­
vestors begin b u y in g  lan d  fo r its deve lopm en t 
p o ten tia l. N ew  farm ers canno t a ffo rd  to b u y  
farm s. O ld  fa rm ers are less and less ab le  to in ­
crease the ir ho ld in g s . A t some po in t, the  process 
becomes irreve rs ib le , and fa rm  a fte r fa rm  is s u b ­
d iv id ed  and deve loped .

C om m un itie s th a t w ish to p rotect th e ir ag ri­
cu ltu ra l lands m ust sta rt ea rly  in the process to  
change the expecta tions o f  fa rm ers, in ves to rs , 
and deve lopers. T he com un itie s m ust conv in ce 
owners tha t they w ill a llow  deve lopm ent o n ly  in 
u rban  o r su b u rb an  areas. In  e ffe c t, they m ust 
b u ild  levees w h ich  p ro tect fa rm land  aga inst the 
f lo o d  o f  u rban  g row th  pressure .

I I .  T H E  R E S P O N S E :  A N  O  V E R  V I E W

S tate and lo ca l governm en ts have adop ted  a 
rem arkab le  va r ie ty  o f  p rogram s whose o b je c tiv e  
is to reduce the rate o f  conversion  o f  fa rm lan d . 
The most im po rtan t are d e fin ed  in T ab le  1-1 and  
the ir num bers are sum m arized  in T ab le  2-2.

A .  T h e  P r o g r a m s

1 . I n c e n t i v e s :  T a x  R e l i e f

Leg is la to rs have long  unde rs too d  th a t the 
capac ity  to earn a reasonab le liv in g  from  fa rm ing  
is the m ost im po rtan t de te rm inan t in a fa rm e r’s 
decision whether o r no t to  keep fann in g . S ince

•  The principal author o f ihis chapter was John C. Keene.
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TABLE 1-1
SHORT DEFINITIONS

C o m p r e h e n s i v e  P l a n n i n g  - A  process leading to 
adoption of a set of policies regarding land use, 
transportation, housing, public facilities, and 
economic and social issues. It may include a land use 
plan designating particular uses and a program for 
providing transportation, sewers, and other public 
facilities. In most states the plan in itself is not legally 
binding on governments or individuals, but a few 
states require that zoning and major public facility 
plans be consistent with comprehensive plans.

A g r i c u l t u r a l  Z o n i n g  - A  legally binding designation 
of the uses to which land may be put, including the 
type, amount, and location of development. Agri­
cultural zoning restricts uses to agriculture and 
related uses such as a farmstead. Often a large mini­
mum lot size (20-160 acres) is stipulated in an agri­
cultural zone.

A g r i c u l t u r a l  D i s t r i c t i n g  - The designation of specific 
tracts of long-term agricultural uses, usually coupled 
with benefits and assurances which improve the con­
ditions for farming. Generally no legally binding 
controls are imposed on land use.

P u r c h a s e  o f  D e v e l o p m e n t  R i g h t s  - Purchase of the 
right to develop from owners of specific parcels, 
leaving the owner all other rights of ownership. The 
price of the rights is the diminution in the market 
value of the land as a result of the removal of the 
development rights. The remaining value of the land 
is the “ farm use”  value.

taxes co n stitu te  a s ign if ican t co st to  fann e rs and 
are unde r governm en t co n tro l it is no t su rp ris in g  
that leg is la tu res o ften  tu rn ed  f ir s t to  tax  re lie f as 
a to o l fo r  p ro tec tin g  fa rm lan d . T hey enacted 
law s wh ich reshape the im pact on fa rm ers o f  the 
real p roperty and dea th  taxes a n d , in  tw o  in ­
stances, state incom e taxes.

Both the p roperty  tax and inheritance or estate 
taxes are ad valorem taxes and are im posed on 
the assessed o r appra ised va lue  o f  p roperty . The 
prob lem  w ith  fa rm lan d  is tha t it o ften  has tw o 
values: one, its a g r ic u ltu ra l use va lu e  and  the 
o ther, its  va lu e  as a site fo r  re s id en tia l, com m er­
c ia l, or in du s tr ia l deve lopm en t. T h is is re fe rred  
to as its fa ir  m arke t va lu e . In  m any fa rm ing  
areas, espec ia lly  those near large c itie s , the fa ir 
m arket va lue  o f  a g r ic u ltu ra l land  is m uch grea ter 
than ag r ic u ltu ra l use va lu e  because deve lopers

P u r c h a s e  a n d  R e s a l e  o r  L e a s e  w i t h  R e s t r i c t i o n s  - Pur­
chase of land, imposition of restrictions on use and 
development, and resale at market price. End result 
is equivalent to purchase of developing rights.

T r a n s f e r  o f  D e v e l o p m e n t  R i g h t s  - Development rights 
on land in a designated preservation area may be pur­
chased by a developer and transferred to a designated 
development area where the equivalent amount of ad­
ditional development can be constructed.

D i f f e r e n t i a l  A s s e s s m e n t  - Assessment for property 
tax purposes based on the farm use value of the land 
rather than on its market value. There are three ma­
jor types of differentia] assessment: pure preferential 
assessment with full abatement, deferred taxation 
with partial or with no abatement, and restrictive 
agreement, under which a farmland owner contracts 
to maintain his land in farm uses in return for a lower 
assessment.

D e v e l o p m e n t  P e r m i t  S y s t e m  - Requirement that a 
special permit be obtained for development from 
designated state or regional agency. Permit is in addi­
tion to normal local zoning and building permits.

R i g h t  t o  F a r m  - Legislation stating that local or­
dinances cannot be enacted which restrict normal 
farming practices unless they endanger public health 
or safety, and providing farmers with some protec­
tion against private nuisance lawsuits.

are ab le  to  m ake a reasonab le  p ro fit from  the ir 
deve lopm ent even i f  they pay h igh prices fo r the 
land .

M an y  farm ers have fo un d  th a t the ir rea l p rop ­
erty taxes were go ing up  because o f  the ris in g  fa ir 
m arket va lue  o f  th e ir lan d  and  the increased f is ­
ca l bu rden s w h ich  go a long  w ith  su b u rb an iza ­
tio n . Some fa rm  estates have had l iq u id ity  p ro b ­
lem s th a t m ade it d if f ic u lt  o r im possib le  to  pay 
estate taxes th a t were m easured b y  the fa ir 
m arket va lue  o f  the lan d  w ith o u t se lling  som e or 
a ll o f  the fa rm . In  response to  th e ir com p la in ts , 
tax  in cen tives were enacted . T hey have two 
p rim ary purposes: f ir s t , to  reduce taxes fo r 
fa rm ers, and second , as a consequence o f  th a t re­
d u c tio n , to low er the rate o f  conversion  o f  fa rm ­
land  to  non-farm  uses b y  reduc ing  the num be r o f  
tax-motivated sa les.

17



/ ' •

TABLE 1*2
NUMBERS OF EXISTING PROGRAMS 
TO PROTECT AGRICULTURAL LAND

Type of Program State__________County__________Municipality_________ Total
Differential Assessment for 

Property Tax
Preferential Assessment 17 17
Deferred Taxation 28 28
Restrictive Agreement 2 2

Income Tax Credits 2 2
Farm Use Valuation for Death Tax

Use IRC rules 16 16
Use rules similar to IRC 8 8
Special rules 5 5

Capital Gains Tax on Land Sales 1 1
Agricultural Districts 6 6
Right-to-Farm Legislation 16 16
Agricultural Zoning 1 104 166 271
Purchase of Development Rights 4 4 1 9
Transfer of Development Rights 2 10 12
Development Permits 2 2
Integrated Programs 7* 3* 10

•  We lack a clear definition o f the numbers o f elements and interrelationships necessary to define an integrated program. Depending on the defini­
tion adopted, one could include many more than the seven state and three sub-state programs listed in this table and discussed in Chapters 9 and 10.

a . D i f f e r e n t i a l  A s s e s s m e n t

A s o f  the end o f  1980, a ll sta tes except G eorg ia 
and Kansas had  law s wh ich  seek to  reduce the 
burden  o f  rea l p roperty taxes on fanners. There 
are tw o m a jo r k in d s: d iffe re n tia l assessment law s 
(which in c lu de  p re feren tia l assessm ent, d e fen ed  
taxa tion , and re str ic tive  agreement laws) and c ir­
cu it b reaker tax cred it law s.

Seventeen sta tes au th o rize  p re fe ren tia l assess­
m ent. E lig ib le  lan d  is assessed fo r rea l p roperty 
tax purposes a t its a g r ic u ltu ra l use va lu e . The e f­
fect is to  reduce a fa rm er’s taxes.

Twenty-eight sta tes have de fe rred  taxa tion  
program s. In  a d d it io n  to  p e rm ittin g  ag ricu ltu ra l 
use va lu e  assessm ent, th ey requ ire  pa rtic ip a tin g  
land owners w ho  deve lop  th e ir la n d  fo r in e lig ib le  
uses to  pay some o r a ll o f  the taxes th a t they have 
been excused from  paying . These ‘ro ll- back”  
taxes are u su a lly  equa l to  the d iffe ren ce  between 
what the tax on fa ir  m arke t va lu e  w ou ld  have

been and what the a c tu a l tax was fo r a g iven 
num ber o f  years. Seven o f  these states s im p ly  im ­
pose a ‘ ‘lan d  use change”  tax equa l to  a percen t­
age o f  e ither th is d iffe ren ce  o r o f  the fa ir m arke t 
va lu e  in the year o f  deve lopm en t.

N ew  H am psh ire and  C a lifo rn ia  have re s tr ic ­
tive  agreement p rog ram s th a t requ ire  an ow ner 
to  en ter in to  a long-term  con trac t in  w h ich  he 
agrees no t to  deve lop  h is la n d , in exchange fo r 
rece iv ing p re fe ren tia l assessm ent. I t  is ve ry  d i f ­
f ic u lt  fo r lan dow ners in  these sta tes to  get o u t o f  
the co n trac ts and  deve lop  the ir lan d  be fo re  the 
end o f  the co n tra c t p e rio d . See F igu re  1-1 wh ich  
show s the p rog ram  in  e ffe c t in  each sta te .

These p rogram s c le a r ly  p ro v id e  tax  re lie f fo r  
fa rm ers. P re fe ren tia l assessm ent is the m ost e f­
fe c tive  in th is rega rd , w h ile  re str ic tive  agreem ent 
p rogram s are the lea st. T he more e lig ib il ity  re­
qu irem en ts there a re , the g rea ter the reco ve ry o f  
ro llb a ck  taxes, an d  the more the fa rm er is re-
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FIGURE 1-1
REAL PROPERTY O R  STATE T A X  INCENTIVES 
FOR LOCAL PROPERTY T A X  PURPOSES

i > P r e f e r e n t i a l
1— I A s s e s s m e n t

mm D e f e r r e d  
T a x a t i o n

R e s t r i c t i v e  
O m  A g r e e m e n ts

ED

qu ire d  to  re s tr ic t h is la n d , the few er fa rm ers w ill 
p a rtic ip a te  and the low e r the tax  b en e fits w ill be .

b .  P r o p e r t y  T a x  C r e d i t s

M ich ig an  and  W isco n s in  a llow  a fa rm er to  ap­
p ly som e o r a ll o f  h is lo ca l rea l p roperty  taxes as 
do lla r- fo r-do lla r c red its aga in st h is sta te  incom e 
tax . In com e ta x  c red it approaches are m ore 
d ire c t ly  re levan t to  a lle v ia tin g  the cost squeeze 
th a t fa rm ers in  u rb a n iz in g  areas f in d  them se lves 
caugh t in , because they are based on  the fa rm e r’s 
ne t in com e ra th e r than ju s t  one e lem ent (p rop­
e rty  taxes) w h ich  a ffe c ts  r  is net incom e.

c .  D e a t h  T a x  B e n e f i t s  f o r  F a r m e r s

In  th e  T ax  R e fo rm  A c t o f  1976, Congress 
m ade m a jo r  changes in  the fede ra l estate tax 
w h ich  m ade esta te ta x  p references a va ila b le  to  
e lig ib le  fa rm  esta tes. S ince th en , m any sta tes 
have fo llo w ed  su it b y  enacting  s im ila r am end ­
m ents to  th e ir inhe ritan ce  and estate tax  law s. 
These changes are com p lica ted  and techn ica l and 
can be d iscu ssed  here o n ly  in  a  genera l w ay .

Congress ra ised  the th re sho ld  a t w h ich  estates 
become lia b le  fo r  estate taxa tion  and increased 
the m a rita l d edu c tio n  so tha t at least 70% o f  fa rm  
estates are exempted from  estate tax lia b ility .

In  a d d it io n , Congress enacted tw o  new  sec­
t io n s o f  the  In te rn a l R evenue C ode th a t bene­
fite d  q u a lify in g  fa rm  esta tes. The f ir s t , Section  
2032A, perm its a g r ic u ltu ra l use v a lu a tio n  o f  
e lig ib le  fa rm lan d  th a t is le ft to  he irs o f  the 
deceased . T h e  second , Section  6166, g ives ex­
ecu to rs o f  e lig ib le  fa rm  esta tes the op tion  o f 
d e fe rr in g  the  paym en t o f  estate taxes on fa rm  
p roperty  fo r  fiv e  years an d  then  pay ing  them  in 
equa l in s ta llm en ts  over ano th e r ten  years . These 
sec tion s have d e ta ile d  e lig ib ility  requ irem en ts

th a t lim it th e ir a v a ila b ility . T h ey  requ ire  a p ay­
ment o f  the taxes fo regone i f  the heirs cease to  
fa rm  the p roperty  o r se ll i t  to  a  person w ho  is no t 
a fam ily  m em ber.

S ection  2032A and  6166 can s ig n if ic a n tly  ease 
the estam  tax b u rd en  o f  fa rm  esta tes th a t q u a lify  
fo r an 'i a c tu a lly  e lect to  use them . O u r ca lc u la ­
tio n s in d ica te  th a t a re la t iv e ly  sm a ll n um be r w ill 
be e lig ib le  fo r and  e lect these b en e fits , because o f  
the s tr ingen t e lig ib il ity  and recap tu re  p ro v is io n s . 
A s a re su lt , they w ill n o t reduce  to ta l fa rm  esta te 
taxes s ig n if ic a n tly .

A  s lim  m a jo r ity  o f  the sta tes have taken  steps 
to  m ake some fo rm  o f  p re fe ren tia l v a lu a tio n  
a va ila b le  to  fa rm  esta tes. T hey are show n  in  
F igu re  1-2.
FIGURE 1-2
PREFERENTIAL V A L U A T O N  FOR STATE IN­
HERITANCE A N D  ESTATE TAXATION

S ix  o th e rs , C a lifo rn ia , K an sa s , M ic h ig a n , 
M inneso ta , N ew  Y o rk , and W isco n sin , have 
m ade spec ia l S ection  6166 de fe rra l p rocedu res 
a va ilab le  fo r fa rm  estates.

d .  D i f f e r e n t i a l  A s s e s s m e n t  a n d  D e a t h  

T a x  B e n e f i t s :  E f f e c t i v e n e s s  f o r  R e d u c i n g  
t h e  R a t e  o f  C o n v e r s i o n  o f  F a r m l a n d

F o r a com p lex set o f  reasons w h ich  are d is ­
cussed at length  in the G u id e b o o k , these tax  in ­
cen tives, i f  m ade a va ila b le  b y  them se lves and  no t 
as a part o f  an in teg ra ted  p rog ram , are la rge ly  in ­
e ffec tive  in  redu c in g  the ra te  o f  conversion  o f 
fa rm lan d .

D esp ite the above  ch arac te ris tic s , d if fe re n tia l 
taxa tion  and dea th  ta x  be ie f its  are necessary 
com ponen ts o f  a com prehensive ag r ic u ltu ra l 
la n d  p ro tec tion  p rog ram . F irs t , as a m atte r o f
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equ ity , i f  a  p rog ram  preven ts a g r icu ltu ra l land  
from  be ing deve lop ed , the owner sh o u ld  on ly  
pay taxes on its  a g r ic u ltu ra l use va lu e . Second , 
bene fits such  as these serve as incen tives to  en­
courage fa rm ers to  partic ip a te  in in tegra ted  
fa rm land  p ro tec tion  program s.

2. Incentives: Agricultural Districting

A g r ic u ltu ra l d is tr ic ts  are lega lly  recogn ized 
geograph ic areas whose fo rm a tio n  is in it ia ted  by  
one o r more fa rm ers and approved b y  one o r 
more governm en t agencies. The d is tr ic ts , w ith  
the ir b ene fits and  o b lig a tio n s , are created fo r 
fixed b u t renew ab le  periods o f  tim e rang ing from  
fo u r to  ten years. In  m ost program s lan d  canno t 
be in c luded  in  an a g r ic u ltu ra l d is tr ic t w ith o u t the 
ow ner’s w ritten  perm iss ion . A g r ic u ltu ra l d is tr ic t­
ing p rogram s are based on the idea tha t i f  
farm ers are g iven  incen tives to  jo in  in  the vo lu n ­

ta ry  crea tion o f  d is tr ic ts  o f  s ig n if ican t size where 
fa rm ing  w ou ld  be the on ly  a c t iv ity , and  i f  they 
are p ro tected  aga inst m any o f  the fa c to rs w h ich  
m igh t o therw ise m ake it undes irab le  o r u n p ro fit­
ab le  fo r them  to  fa rm , they w f l  be ab le  to keep 
the ir land  in a g r ic u ltu ra l use. The fo rm a tio n  o f  
an o rgan iza tion  in it ia ted  by fa rm lan d  owners 
tha t is ded ica ted  to  p ro tec ting  and p rom o ting  
fa rm ing  in a spec ific  geograph ica l area w ill, it is 
hoped , streng then the po s ition  o f  ag ricu ltu re  in 
the d is tr ic ted  area and in the com m un ity  as a 
who le .

A s o f  1980, six sta tes, C a lifo rn ia  (1965), N ew  
Y o rk  (1971), V irg in ia  (1977), M a ry lan d  (1977), 
I llin o is  (1979), and  M inneso ta  (1980), had en­
acted law s based on th is idea . M in n e so ta ’s A g r i­
c u ltu ra l Preserves A c t is u n iq ue  in th a t it is in  e f­
fect o n ly  in the Tw in  C ities M e tropo litan  A rea . 
The elem ents o f  the va rio u s program s are shown 
in T ab le  1-3.

TABLE 1-3
ELEMENTS OF SIX AGRICULTURAL DISTRICTING PROGRAMS

Elements N.Y. Va. III. Md. Calif.
Twin
Cities

1. Differential assessment

2. Protection from local government ordinances 
which hinder fanning

3. Limitations on public investments promoting non­
farm developments within districts

4. Limitations on the acquisition of land within dis­
tricts by public agencies

5. Limitations on special assessments

6. State agency regulations and procedures supportive 
of agriculture within districts

7. Limitations on annexations of land in districts by 
municip.. .ities

8. Requirements for sound conservation practices

9. Limitations on rate of tax increases

10. Compensation to local governments for tax losses

11. Zoning adjacent lands so as to reduce conflict

12. Purchase of the development rights to land within 
districts

13. Limitations on development of districted land with 
zoning or other restrictions

x

X

X

X

X

X

X

X
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A g r ic u ltu ra l d is tr ic ts  p ro v id e  a geograph ica l 
and o rg an iza t io n a l fram ew o rk  w ith in  w h ich  cer­
ta in  in cen tive s and sa fe g u a rd s can be m ade 
a va ila b le  to  fa rm ers . T h e ir  e ffe c tivene ss as a w ay 
to  reduce  the ra te  o f  co nve rs ion  o f  fa rm lan d  
depends on  th e  p a r t ic u la r  com b in a tio n  o f  
e lem ents th ey  in c lu d e . T h e  p rog ram s s tu d ie d  
va ry  co n s id e ra b ly  in  th is  rega rd , an d  e va lu a tio n  
is d if f ic u lt  because th e y  are e ith e r re cen tly  en ­
acted  o r part o f  a b ro a d e r , in teg ra ted  p rogram . 
The p rog ram  w ith  su f f ic ie n t 1'ongev ity  to  perm it 
e va lu a tio n  is N ew  Y o rk ’s. The evidence ind ica te s 
th a t w h ile  it h as been  re la t iv e ly  in e ffe c tiv e  in  
redu c in g  fa rm lan d  co n ve rs io n , it has p ro v id ed  
ru ra l fa rm ers w ith  an enhanced  sense o f  secu rity  
and a m odest p ro te c tio n  aga in st spec ia l assess­
m ents an d  em inen t d om a in .

3. Incentives: Right-To-Farm Legislation
There is a ba s ic  in co m p a tib ility  be tw een m any 

types o f  a g r ic u ltu ra l a c t iv ity  and  re s id en tia l use. 
A s c ity  peop le beg in  to  m ove in to  ru ra l areas, 
they o b je c t to  the  sm e lls , no ises , d u s t , pestic ides, 
and o th e r by-p roducts o f  opera tin g  a m odern  
fa rm . These com p la in ts can  ta ke  severa l fo rm s. 
A  lan dow ne r m ay sue  the  fa rm er, c la im in g  th a t 
h is fa rm  opera tion s are a nu isan ce . He m ay try  to  
persuade th e  lo ca l go ve rnm en t to  pass an o r­
d in an ce  lim it in g  va r io u s fa rm  a c tiv it ie s . He m ay 
repo rt the fa rm er to  a co un ty  o r sta te agency tha t 
is responsib le  fo r  en fo rc in g  a ir o r w a te r p o llu t io n  
co n tro l law s fo r  the p u rpo se  o f  ge ttin g  an o rde r 
to  end the o ffe n d in g  fa rm  p ractices.

F a rm e rs f in d  th a t d e fe n d in g  them se lve s 
aga inst such  a c tio n s can be expensive , tim e co n ­
sum ing , and  agg rava tin g , even i f  th ey  are su c­
ce ss fu l. T h ey  have tu rn e d  w ith  in creas ing  fre ­
quen cy  to  th e ir sta te  le g is la to rs fo r  p ro te c tio n . 
The law s th a t have been passed in  response have 
been ca lled  “ righ t- to- farm ”  law s.

A t least s ix teen sta te s , lis te d  in  T a b le  1-4, have 
adop ted  som e fo rm  o f  right-to-farm  leg is la tio n .

Some o f  these right- to-farm  law s, such  as 
N ew  Y o rk ’s , s im p ly  p ro h ib it lo ca l governm en ts 
from  enac tin g  law s th a t u n re a so n ab ly  re str ic t o r 
regu la te  fa rm in g  s tru c tu re s  o r p ractices un less 
they are needed to  p ro te c t the p u b lic  hea lth  or 
sa fe ty . O th e rs , such  as N o rth  C a ro lin a ’s , lim it 
fa rm e rs ’ l ia b i l i t y  fo r  dam ages in  nu isan ce  law-

TABLE 1-4
STATES W ITH RIGHT-TO-FARM LAWS*

Laws Protecting Against Local Government 
R e g u la tio n s _____________________________

Alabama (1980) 

Delaware (1980) 

Illinois** (1979) 

Kentucky (1980) 

Maryland** (1977)

New York** (1971) 

North Cajulina (1979) 
Oregon** (1973) 

Tennessee (1979) 

Virginia** (1977)
Minnesota (Twin Cities)** (1980)

Laws Protecting Against State Regulations_________

Tennessee (1979) Oregon (1973)

Laws Protecting Against Private Nuisance Lawsuits

Alabama (1980) Mississippi (1980)

Delaware (1980) North Carolina (1979)

Florida (1979) Oklahoma (1980)
Georgia (1980) Tennessee (1979)

Kentucky (1980) Washington (1979)

•  Some stales provide more than one form o f protection.
"  The statute applies only in agricultural districts or, in the case 
o f Oregon, in exclusive farm use zones.

su its . S till o the rs , such  as Tennessee’s, exempt 
fa rm  ac tiv it ie s from  certa in  o f  the s ta te ’s anti- 
p o llu tio n  law s. The law s va ry  co n side rab ly  from  
one sta te to  ano th e r. T hey are, b y  and la rge , o f  
recent o rig in . M an y  o f  the question s o f  in te r­
p re ta tion  th a t th ey raise are s t i l l unansw ered , 
and  we have lit t le  evidence o f  th e ir e ffectiveness 
in  ach iev ing  th e ir cen tra l goa l: to  p ro tect the 
fa rm e r aga in st unnecessa ry and d is ru p tiv e  
nu isance ac tion s and governm en t regu la tio n s , 
w h ile  a t the same tim e p ro tec ting  the p u b lic  
hea lth  and sa fe ty .

4. Land Use Controls: Agricultural Zoning
A g r ic u ltu ra l zon in g  is the m ost p op u la r and 

com m on m ethod  used by lo ca l governm en ts to 
p revent the use o f  a g r ic u ltu ra l land  fo r non- 
a g r ic u ltu ra l purposes. In  the last decade at least 
270 ju r isd ic t io n s  have tu rn ed  to it to  p ro tec t the ir 
fa rm lands (See F igu re  1-3). M an y  com m un itie s 
a lso use o the r to o ls to com p lem en t, su sta in , or 
re in fo rce  the a g r ic u ltu ra l zone . A g r ic u ltu ra l 
zones are o ften  com b ined  w ith  com m un ity  p lans,
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FIGURE 1-3
AGRICULTURAL ZONING

u rban  b o un d a ry  agreem en ts, o r vo lu n ta ry  o r 
m anda ted  sta te  p rogram s th a t toge ther p ro tect 
fa rm lan d . T h u s , a g r ic u ltu ra l zon in g  m ust o ften  
be v iew ed as one part o f  a  la rger lo ca l p rogram .

a. Types o f Agricultural Zoning 
Ordinances

The m ost im po rtan t ch a rac te r is tic  o f  an 
a g r icu ltu ra l zo n in g  o rd in an ce  is the exten t to  
which it lim its  the in tru s io n  o f  new , non- 
ag ricu ltu ra l uses (u su a lly  non-farm  dw ellings) 
in to  e stab lish ed  a g r ic u ltu ra l areas. W ith  th is in 
m ind , we have d iv id e d  a g r ic u ltu ra l zo n in g  o r­
d inances in to  the fo llo w in g  categories:

1. N on-exclusive a g r ic u ltu ra l zon ing  
ord inances:

a. la rge m in im um  lo t s ize ,
b . fix ed  area-based a llo ca tio n  com b ined  
w ith  a sm a ll b u ild in g  lo t  s ize ,
c . s lid in g  sca le area-based a llo ca tio n  com ­
b in ed  w ith  a sm a ll b u ild in g  lo t s ize , and
d . co n d it io n a l use app ro va l based on m u l­
tip le , d isc re tio n a ry  s tan da rd s .

2. E x c lu s ive  a g r ic u ltu ra l zo n in g  o rd inances.

(I) Non-exclusive Zoning Ordinances
Non-exclusive a g ricu ltu ra l zon ing  o rd inances 

are by fa r the  m ost popu la r approach to  agri­
cu ltu ra l land  p ro tec tion . Non-farm  dw e llings are 
a llow ed , b u t ag ricu ltu ra l uses are p re ferred . In  
these zones, non-farm  dw e llin gs m ay be perm itted 
cond itio n a lly  o r as o f  righ t.

Large lo t o rd in ances requ ire  a su b s ta n tia l 
m in im um  lo t s ize , rang ing from  as lit t le  as ten 
acres to as m uch as 640 acres fo r one s ing le ­
fam ily  dw e llin g .

In  fix ed  area-based a llo ca tio n  o rd in an ces , 
owners are a llow ed  to  b u ild  one house fu r  each 
u n it o f  lan d  o f  a spec ified  area th a t they ow n , 
rang ing from  one dw e llin g  per ten acres to  one 
per 160 acres. T h u s , w ha t have been ca lle d  
“ q u a rte r/ qua rte r”  zon in g  o rd inances a llow  an 
ow ner to  b u ild  one dw e llin g  u n it fo r  each q u a rte r 
o f  a q ua rte r sec tion . N o  un its  are a llow ed  fo r  re­
m a inders o f  less than  the spec ified  num be r o f  
acres.

S lid in g  sca le area-based a llo ca tio n  zones a lso  
a llo ca te  b u ild in g  r igh ts on the  basis o f  ow nersh ip  
o f  u n its  o f  lan d  o f  a g iven area , b u t the num be r 
o f  dw e llin g s a llo ca ted  per acre decreases as fa rm  
size increases. T he advan tage  o f  area-based 
a llo ca tio n  zones as com pared w ith  la rge lo t zones 
is th a t th ey a llo w  dw e llin g s to  be b u ilt  on 
re la tiv e ly  sm a ll lo ts , typ ic a lly  from  one to three 
acres, c lu ste red  on  one part o f  the fa rm , leav ing  
the rest re la tiv e ly  fa r  rem oved from  p o ten tia lly  
co n flic t in g  re s id en tia l uses.

The fo u r th  type o f  non-exclusive zon ing  o r­
d inance , the co n d itio n a l use zone , a llow s non ­
fa rm  dw e llin gs as a co n d itio n a l use i f  they meet 
spec ified c rite ria  based on the com p a tib ility  o f  
the proposed dw e llin g  w ith  su rro un d in g  a g r ic u l­
tu ra l uses. N o  large m in im um  lo t size re­
qu irem en t is im posed . C ond itio n a l use zones 
have the p o ten tia l fo r  p roduc in g  non-farm  
deve lopm ent th a t is com patib le  w ith  the purpose 
o f the a g r icu ltu ra l zone , since they do  no t perm it 
non-farm  dw e llin g s as o f  righ t.

(2) Exclusive Agricultural Zoning 
Ordinances

These o rd inances share three charac te ris tics. 
Non-farm  dw e llin g s are p roh ib ited . The com ­
m un ities use a perfo rm ance d e fin it io n  o f  a fa rm  
or fa rm  use ra the r than de fin in g  a fa rm  b y  a 
large m in im um  lo t size o r area-based a llo ca tio n . 
Each  request to  b u ild  a fa rm  dw e llin g  requ ires in ­
d iv id u a liz e d  rev iew . The p rim ary advan tage o f  
exc lu sive a g r ic u ltu ra l zon ing  is th a t the co n flic t 
between re s id en tia l and fa rm  uses is m in im ized  
because non-farm  dw e llin g s are p roh ib ited .
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b. Effectiveness: The Experience in Ten 
Communities

In  o rde r to  see how  ag r ic u ltu ra l zon ing  w o rks 
in p ractice , ten  com m un itie s were se lected fo r 
m ore de ta iled  s tu d y  on the basis o f  leng th  o f  ex­
perience, va ried  deve lopm en t p ressure , varied  
lo ca tio n , and type o f  gove rnm en ta l u n it , since 
the ir zon ing  p rogram s do  n o t represent a random  
sam p le , the case stud ie s s im p ly  suggest what 
m igh t happen in  o the r com m un itie s w ith  s im ila r 
charac te ris tic s o f  a g r ic u ltu re , deve lopm en t pres­
su re , and p o litic a l com m itm en t.

T he case s tu d ie s were done  o f  the fo llow in g  
ju r isd ic t io n s , w h ich  adop ted  a g r ic u ltu ra l zon ing  
o rd inances in the  year in d ica ted :

C oun tie s M un ic ip a lit ie s
B roo k lyn  P a rk , 

H enn ep in  C o ., 
M in n e so ta  (1974) 

S ioux  F a lls , M inn e ­
haha C o ., South  
D ako ta  (1978) 

W est H em p fie ld , 
L an caste r C o ., 
P enn sy lvan ia  
(1978)

B lack  H aw k C oun ty , 
Iow a  (1973) 

D eK a lb  C oun ty , 
I l l in o is  (1974) 

M ario n  C oun ty , 
O regon (1971) 

S tan is lau s C oun ty , 
C a lifo rn ia  (1973) 

T u la re  C oun ty , 
C a lifo rn ia  (1975) 

W a lw o rth  C oun ty , 
W iscon sin  (1974) 

W e ld  C oun ty , 
C o lo rado  (1973)

The case s tu d y  com m un itie s adop ted  ag ricu l­
tu ra l zon ing  o rd inances to  dea l w ith  one or more 
o f  the fo llo w in g  three p rob lem s. F ir s t , fa rm land  
was be ing lo st to  p rem atu re ru ra l su b d iv is io n s at 
increasing ra tes. S econd , these ru ra l su bd iv is io n s 
requ ired  increased expend itu res fo r  p u b lic  se rv­
ices and fa c ilit ie s , expend itu res w h ich  led  to  in ­
creases in  lo ca l p roperty taxes. T h ird , fa rm ers 
and  su bu rb an ite s d iscovered  th a t ru ra l su b d iv i­
s ions and  fa rm  opera tion s o ften  co n flic t . 
Farm ers fe lt r ic t im ize d  b y  van da lism , harass­
m en t, and nu isance a c tio n s , w h ile  subu rb an ite s 
com p la ined o f  the sm e lls , d u s t, no ise , and 
chem ica ls from  nearby fa rm  opera tion s.

The case stud ie s perm it severa l im po rtan t con ­
c lu s ion s to  be d raw n , a lth o ugh  they m ust be ten­

ta tive  because o f  the re la tive  n o ve lty  o f  the 
ag ricu ltu ra l zo n in g  e ffo r ts  and  the  d if f ic u lty  o f  
separating o u t o the r causa l fa c to rs such  as state 
fa rm land  p ro tec tion  program s and  short-term  
deve lopm ents in  the  econom y. F ir s t , the new 
non-exclusive a g r ic u ltu ra l zo n in g  o rd inances 
have g rea tly  decreased p erm itted  re s id en tia l den ­
sities in  ag ricu ltu re  zones. S econd , m ost o f  the 
com m un itie s now  v iew  a g r ic u ltu re  .is a  long-term , 
perm anent lan d  use . T h ird , since the in it ia l 
a g r ic u ltu ra l zon in g  o rd inances were adop ted , 
m ost com m un itie s have revised the ii approaches 
so as to  streng then the re str ic tion s on non-farm  
uses, an in d ica tio n  th a t lo ca l app roaches to 
ag ricu ltu ra l zo n in g  are en jo y in g  good  p o litic a l 
suppo rt. F o u r th , the record  o f  com m un itie s in 
dea ling  w ith  p roposed rezon ings is good . F o r  the 
most pa rt, good ag r ic u ltu ra l lan d  is s im p ly  no t 
be ing taken  ou t o f  a g ric u ltu ra l u se . R ezon ings 
are g ran ted , b u t genera lly  o n ly  to  those land s 
which are no t well-su ited to  ag ricu ltu re . F if th , 
the im po rtan t ro le p layed b y  the p lann ing  s ta f f  in  
dea ling  w ith  app lican ts fo r  rezon ings is ano ther 
in d ic a to r o f  the consistency and  coherence o f  
lo ca l rezon ing  decision-making processes. S ta f f  
u su a lly  p ro v ided  an in fo rm a l e va lu a tio n  o f  p ro ­
posed rezon ings u sing  the same crite r ia  app lied 
b y  dec is ionm akers. S ix th , ev idence o f  changes in 
the pa tte rn  o f  la n d  sp ecu la tion  suggests tha t 
ag ricu ltu ra l zon ing  has been p ro duc in g  the 
desired e ffec ts . In  the m a jo r ity  o f  com m un itie s , 
specu la tion  fo r  non-agricu ltu ra l purposes sh ifted  
from  ag ricu ltu ra l areas to  designated deve lop ­
ment areas. S even th , in  m ost cases, lo ca l p lan ­
ners and o ff ic ia ls  fe lt th a t the su b d iv is io n  o f 
a g ricu ltu ra l lan d  had  g rea tly  decreased , w h ile  an 
increasing p ropo rtio n  o f  new  deve lopm en t was 
be ing channe led in to  designa ted  deve lopm en t 
areas.

E s tab lish in g  and app ly ing  reasonab le  crite r ia  
govern ing the d iv is io n  o f  lan d  in  the a g ricu ltu ra l 
area was the m ost com m on p rob lem . The m a­
jo r ity  o f  the case s tu d y  com m un itie s were faced 
w ith  tw o  a d d it io n a l p rob lem s. F irs t , m ost o f 
them  perm itted  a va r ie ty  o f  rura l-orien ted or 
com m un ity  uses in  th e ir m ost re str ic tive  d is tr ic ts . 
Second , a m a jo r ity  re lied upon a large m in im um  
lo t size to  p ro tect a g ric u ltu ra l la n d  from  non- 
ag ricu ltu ra l deve lopm en t. T h is means th a t non-

2 3



I

farm  dw e llin g s co u ld  easily  be b u ilt  w ith in  the 
a g ricu ltu ra l zone so lo n g  as the m in im um  lo t size 
was m a in ta in ed . Such p ractices are lik e ly  to  
generate the fiic r io n s  and  nu isance su its  th a t 
o ften  re su lt w hen re s id en tia l and ag ricu ltu re  uses 
m ix.

T h u s , la rge lo t and fix ed  and  s lid in g  scale area- 
based a llo ca tio n  o rd in an ces m ay tem po ra rily  
deter non-agricu ltu ra l deve lopm en t in a g r ic u l­
tu ra l areas, b u t in  the lo n g  ru n , the v a lid ity  o f  
these techn iques is q u e s tio n ab le , un less per­
m itted  den sitie s are s ig n if ic a n tly  low ered . The 
so lu tio n  to  th is long-term  p rob lem  w ill m ost 
p ro bab ly  be fo un d  in  the  str ingen t adm in is tra ­
tion o f  e ither the co n d it io n a l use app roach , 
which requ ire s a case-by-case eva lu a tio n  o f  p ro ­
posed dw e llin g s in the a g r ic u ltu ra l area , o r o f  
exc lusive a g r ic u ltu ra l zo n in g  prem ised on  a 
perfo rm ance d e fin it io n  o f  a fa rm  dw e llin g .

5. Land Use Controls: Purchase o f In­
terests in Land

a. Purchase o f Development Rights
In  ce rta in  s itu a tio n s , zo n in g  m ay no t be an ap ­

p rop ria te  te chn iq ue  fo r  p reven tin g  the d eve lop ­
ment o f  a g r ic u ltu ra l la n d . F o r  exam p le , i t  m ay 
prove p o lit ic a lly  'in fe a s ib le  to  enact an exc lu s ive  
ag r ic u ltu ra l zo n in g  o rd in an ce , p a r t ic u la r ly  in  lo ­
ca tions where deve lopm en t p ressure is h igh and it 
is ev iden t th a t the zo n in g  re s tr ic t io n s w o u ld  de ­
prive lan dow ne rs o f  su b s ta n t ia l v a lu e . In  a d d i­
tio n , in  m any ju r is d ic t io n s , experience has shown 
tha t zo n in g  tend s to  be w eakened  in  o rde r to  ac­
com m odate s trong  d em and s fo r  deve lopm en t.

In  response to  such con ce rn s , and  re fle c tin g  a 
fee ling th a t su ch  uncom pen sa ted  re s tr ic t io n s on 
deve lopm en t as are em bod ied  in  exc lu s ive  ag ri­
c u ltu ra l zo n in g  are u n fa ir  to  owners o f  fa rm lan d  
in rap id ly  u rb an iz in g  areas, m any p o licy  m akers 
have tu rn ed  to  the idea o f  a cq u ir in g  less-than-fee 
in terests in  la n d  in  o rd e r to  co n tro l its use.

Fee sim p le ow nersh ip  (the fu l l ownersh ip) o f  
land m ay be d e fin ed  as a set o f  in te rests o r righ ts: 
the r igh t to  keep o thers o f f  the  la n d , the r igh t to 
sell o r bequea th  it , the r ig h t to  use it fo r fa rm ing  
fo restry o r o u td o o r re crea tio n , the righ t to  b u ild  
s tru c tu re s on o r beneath  i t ,  e tc . T he r igh t to  b u ild  
on o r benea th  the lan d  is know n  as the deve lop ­
ment r igh t o r r igh ts . T h e y  a re , o f  co u rse , lim ite d

b y  re str ic tion s em bod ied  in  h ea lth  an d  b u ild in g  
codes and in  w ha teve r zo n in g  m ay ex is t. The o b ­
je c tive s o f  fa rm lan d  p ro tec tio n  m ay be se rved  by 
b u y in g  the deve lopm en t r igh ts to  fa rm  p rop e rty .

P urchase o f  D eve lopm en t R igh ts (u su a lly  
know n as PD R ) p rog ram s have been adop ted  by 
the governm en ts show n  in  T ab le  1-5.
New  Jersey had an experim en ta l p rog ram  th a t 
was te rm ina ted  b e fo re  an y  easem ents were p u r­
chased .

The PD R  p rog ram s have been su cce ss fu l in  a t­
tra c tin g  landow ners w ho w ish  to  p a rtic ip a te . T o  
da te , some 10,300 acres have been en ro lle d  in 
P D R  program s at an average co s t o f  $1,848 per 
acre. There has been lit t le  em phasis on c lu s te r in g  
the lan d  whose deve lopm en t r ig h ts  have been 
purchased so as to  in su re  th a t a c r it ic a l mass o f  
fa rm lan d  is p ro tec ted . T o  da te , no en fo rcem en t 
p rob lem s have been en co un te red .

b. Ways o f Reducing the Cost o f Devel­
opment Rights Programs

W h ile  the a c tu a l p u rchase  o f  an  in te re st in  la n d  
is the most perm anen t w ay  to  p reven t its  d e ve lop ­
m ent, it is o ften  a lso  the m ost expensive . Severa l 
techn iques have been p roposed  o r  tr ie d  th a t are 
designed to  reduce  the co st. M a ry la n d ’s P D R  
program  assigns the h ighest p r io r ity  fo r pu rchase 
to  those farm ers w hose o ffe rs  are the low est per­
centage o f the th eo re tic a l va lu e  o f  the deve lop ­
ment righ ts . O th e r app roaches in c lu d e  the r igh t 
o f  pre-emption and  la n d  b an k in g . Pre-emption 
a llow s a governm en t to  m atch  an  open m arke t 
price and  b u y  a g r ic u ltu ra l la n d  o n ly  w hen it is ac­
tu a lly  on the m a rk e t. L an d  b an k in g  has never 
been tr ied  in the  co n tin en ta l U n ite d  S ta te s , b u t  i f  
fo un d  p o lit ic a lly  accep tab le , has the  p o ten tia l fo r 
a llow ing  a governm en t to  a cq u ire  la n d  w h ile  its 
p rice is low  and  then  lo ca te  and  p rog ram  d e ve l­
opm ent w ith  a v iew  to  a g r ic u ltu ra l and  o th e r 
long-term  resource va lu e s .

6. Land Use Controls: Techniques that 
Rely on Private Initiative

A no ther set o f  approaches re lies on w o rk in g  
w ith  p rivate landow ners to  re tire  deve lopm en t 
righ ts vo lu n ta r ily  in areas designated fo r ag ri­
c u ltu ra l p ro duc tio n . The firs t te chn iq ue  is tran s­
fe r o f  deve lopm ent righ ts (TD R ), a w ay o f  re­
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TABLE 1-5
PDR PROGRAMS FOR 
FARMLAND PROTECTION

Total
Authorized

Jurisdiction
Year First 
Funded

Acreage under 
Easement (ac.)

Funding
(SMillion)

Suffolk Co., N.Y. 1976 3,214 21.0
Maryland 1977 2,400 6.3
Massachusetts 1977 1,349 15.0
Connecticut 1978 2,585 9.0
Howard Co., Md. 1978 0 1.5
Burlington Co., N.J. 1979 810 3.0
King Co., Wash. 1979 0 50.0
New Hampshire 1979 0 3.0
Southampton, N.Y. 1980 0 6.0

duc ing  o r e lim ina ting  the  p ub lic  costs o f  acqu ir in g  
deve lopm ent righ ts b y sh ift in g  the re spon sib ility  
fo r purchasing them  from  the governm en t to  
p riva te  deve lopers. In  the  classic m anda to ry T D R  
system , a preservation d is tr ic t is id en tif ie d , as is a 
deve lopm ent d is tr ic t. D eve lopm en t righ ts are 
assigned to  owners o f  la n d  in  the preservation 
d is tr ic t in a system atic m anner. H ow ever, owners 
o f  land  in  the p reservation  d is tr ic t are no t a llow ed 
to  deve lop , b u t instead m ay  se ll the ir deve lopm ent 
righ ts to  owners o f  la n d  in  the deve lopm ent 
d is tr ic t, w ho m ay use these new ly acqu ired  
deve lopm ent righ ts to  b u ild  a t h igher densities 
than no rm a lly  a llow ed b y  the zon ing . T D R  
system s are in tended to  m a in ta in  designated lan d  
in  open uses and compensate the owners o f  the 
preserved lan d  fo r the loss o f  the ir righ t to 
deve lop it . T o  da te , o n ly  vo lu n ta ry  T D R  system s 
have been used . The ow ner o f  open lan d  has the 
op tion  o f  e ither deve lop ing  at low  densities o r se ll­
ing the deve lopm ent r igh ts to  h is land  and then 
restric ting  it b y  covenant to  open space use.

T en m un ic ip a lit ie s an d  tw o  co un tie s have 
adop ted  T D R  system s fo r  the p rese rva tion  01 
fa rm lan d  and o the r open space. A l l tw e lve  o rd i­
nances perm it tran sfe r to  non-ad jo in ing  p rop ­
erties, a  fun dam en ta l fe a tu re  w h ich  d is tin gu ish e s 
tru e  T D R  system s from  c lu s te r , p lanned  re s iden ­
t ia l deve lopm en t, o r p lann ed  u n it deve lopm en t 
system s.

T o  da te , o n ly  fo u r  T D R  tran sa c tio n s , in c lu d ­

ing  184 acres, h ave taken  p lace . I f  T D R  p ro ­
gram s are to  be u se fu l fo r p ro tec tin g  fa rm lan d , 
they m ust be designed  to  p ro v ide  the m arke t s itu ­
a tion s which w il l enab le  the  deve loper to  rea lize  
enough p ro fit from  the purchase and  tran sfe r o f  
deve lopm ent th a t he w ill f in d  it w o rthw h ile  to  
engage in the T D R  process and w ill o f fe r  an a t­
tra c tive  price to  the fa rm lan d  owner. T h is in ­
vo lve s not o n ly  p ro v id in g  in cen tives fo r the  la n d ­
owners to  se ll th e ir  r igh ts and p ro v id in g  d en sity  
incen tives fo r th e  deve loper, b u t a lso  designa ting  
areas under s tro n g  deve lopm en t p ressure as de ­
ve lopm ent d is tr ic ts  and assu ring  the a v a ila b ility  
o f  water, sewer, h ighw ays, and o th e r fa c ilit ie s  
necessary fo r h igh e r d en s ity  deve lopm en t. I t  is 
possib le that la rge  m e tropo litan  co un tie s w ill be 
successfu l in im p lem en tin g  T D R  p rog ram s a l­
though  tow nsh ip s have genera lly  fa ile d .

The second app roach  is the don a tio n  o f  deve l­
opment righ ts in  p e rp e tu ity . T h is  is m ade pos­
sib le  by Section 170(h) o f  the In te rn a l Revenue 
C ode , which p e rm its a lan dow ner to  d edu c t from  
h is income the v a lu e  o f  la n d , o r o f  in te re sts in 
la n d , which he dona te s to  a p u b lic  b o d y  o r a 
q u a lif ie d  p riva te  non-p ro fit co rp o ra tio n .

A  th ird  te ch n iq ue  in vo lve s the estab lishm en t 
o f  a private la n d  tru s t: a  p riva te , non-pro fit, 
ch a ritab le  (and ta x  exempt) en tity  set up  to  ac­
qu ire  and m anage lan d s in  the p u b lic  in te rest. 
T ru s ts  genera lly  have the  con fid en ce  o f  la n d ­
owners and are a b le  to  m ove fa ste r in acqu ir in g
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land  than  governm en ts can , th o ugh  th ey ten d  to 
have lim ite d  perm anent fu n d in g  cap ac ity . T h ey  
are ab le  to  acqu ire  deve lopm en t r igh ts e ith e r b y 
g if t o r th rougn  purchase . In  some cases, the lan d  
tru s t m ay act as an in te rm ed ia te  ow ne r, h o ld in g  
the la n d  fo r  la te r sale to  an app rop ria te  p u b lic  
agency.

F in a lly , there is the fa rm lan d  con se rvancy , 
p roposed (bu t un tried ) as a  lo ca l o rg an iza tio n  
opera ting  w ith in  a conservancy d is tr ic t . I t  w o u ld  
be em powered b y  sta te law  to  b u y  an d  se ll lan d  
o r righ ts in la n d  fo r the pu rpose o f  m a in ta in in g  
im po rtan t fa rm lan d  in  fa rm  u^e. T h e  con se rv­
ancy co u ld  a cqu ire  land  w hen o ffe re d  fo r  sale 
when it b e lie ved  th a t the sa le w o u ld  be in ju r io u s  
to  the p rac tice  o f  fa rm ing  in  its area . I t  m igh t 
rese ll the la n d  w ith  re str ic tio n s on  use to  an 
app rop ria te  b uye r . The con se rvan cy  w o u ld  have 
the righ t to  in tervene in  any sa le  o f  lan d  
p re v io u s ly  designa ted  by  the con se rvancy as im ­
po rtan t fa rm lan d .

7. Integrated Programs o f Incentives and
Controls: Metropolitan Growth Manage­
ment Programs

In  m any parts o f  the co un try , the p rob lem  o f 
a g ricu ltu ra l p ro tection  can be addressed  rea lis­
t ic a lly  and e ffe c tive ly  o n ly  b y  conside ring  its 
re la tion  to the en tire system  o f  la n d  use and  de­
ve lopm ent w ith in  a g iven reg ion . In  o ther w o rd s , 
the goa l o f  p ro tec ting  fa rm land  m u st be ba lan ced  
w ith o the r com peting and suppo rtin g  in terests o f  
the reg ion , such  as p ro v id in g  housing  and  jo b s  
fo r cu rren t and  fu tu re  residen ts , p ro tec tin g  env i­
ronm en ta lly  sensitive  areas, p ro v id in g  adequa te  
p ub lic  services and fa c ilit ie s , and  keep ing Fiscal 
expend itu res at a m in im um . T he need to in co r­
porate a g r ic u ltu ra l p ro tection  in to  an o ve ra ll 
stra tegy fo r dea lin g  w ith  g row th  is espec ia lly  ap ­
parent in  m e tropo litan  areas, where there is o ften  
intense com petition  fo r lim ite d  lan d  resources.

The G u id e b o o k  exam ines com p rehen sive  
grow th management program s fo r th ree m etro ­
po litan  areas: the seven-county T w in  C ities re­
g io n , M in n e so ta ; L ex in g ton-Faye tte  U rb an  
C oun ty , K en tu cky ; and M e tro p o lita n  D ade 
C oun ty , F lo r id a . A  coo rd in a ted  reg iona l ap ­
proach to  g row th  m anagement can accom p lish  a 
va rie ty o f  m u tu a lly  com p lem en tary o b je c tiv e s ,

such  as m in im iz in g  p ub lic  in vestm en t costs and  
fo cu s in g  fa rm land  p reserva tion  e ffo r ts  on areas 
where ag ricu ltu re  is m ost lik e ly  to  rem ain  eco ­
nom ica lly  v iab le  o ve r th e  lo n g  run . T he re fo re , 
id ea lly , a g row th m anagem ent s tra tegy sh o u ld  
conside r fun c tio n a l and  sp a tia l in te rre la tion sh ip s 
at the reg iona l as w e ll as the lo ca l le ve l.

T here are too m any im po rtan t aspects o f  these 
three p rogram s fo r  th em  to  be  a d equ a te ly  sum ­
m arized here. T he basic ra tio n a le  o f  each p ro ­
gram  is to  p rom ote an o rd e r ly  and  e ffic ie n t pa t­
te rn  o f  u rb an  g row th  in  the m e tropo litan  area , 
and  each recogn izes the va lu e  o f  adop tin g  a 
reg iona l perspective in  id e n t ify in g  and  im p le ­
m enting certa in  goa ls an d  p r io r itie s . In  a d d it io n , 
these program s seek no t to  lim it the to ta l am oun t 
o f  g row th in the m e tropo litan  reg ion , e ither in  
the sho rt o r long ru n , b u t ra ther to  gu ide  it in to  
appropria te  areas.

The three p lans share severa l sp ec ific  o b je c ­
tives:

• To  coo rd ina te  the p ro v is io n  o f  ce rta in  
necessary p u b lic  serv ices and  fa c ilit ie s , such 
as tran sp o rta tio n , w a te r, and  sewer, so as to  
m ax im ize e ff ic ie n cy  in  co n stru c tio n  and 
opera tion .

• To p rom ote the g row th  and  redeve lopm en t 
o f  a lready u rb an ized  areas.

• To  p ro tect en v iro nm en ta lly  sen sitive  o r 
u n iq u e  areas.

• To  pro tect prim e fa rm lan d  and m a in ta in  the 
econom ic v ia b ility  o f  a g ric u ltu re .

T hu s , a g ric u ltu ra l p ro tec tion  represen ts o n ly  one 
o f  a  set o f  in tegra ted  po lic ie s designed to  ach ieve 
the o ve ra ll goa l o f  ra tio n a l and  e ffic ien t m e tro ­
po litan  g row th . In  genera l, these o b je c tive s are 
m u tu a lly  re in fo rc in g  when p laced in a reg iona l 
con tex t.

The Tw in  C ities and  D ade C o un ty  p rogram s 
are s t i ll young and  no t yet fu lly  im p lem en ted , 
and h isto r ica l lan d  use d a ta  are no t a va ila b le  fo rv_  
Lexington-Fayette C oun ty . B u t it is c lea r th a t the 
e ffectiveness o f  any program  depends la rge ly  on 
the degree o f  a u th o r ity  th a t the m e tropo litan  
governm en t possesses to  im p lem en t the g row th  
p o licy , an d  the exten t to  w h ich  th is a u th o r ity  is 
exercised. The m ost basic to o l requ ired  is some
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power to  co n tro l the lo ca tio n  o f  p u b lic  fa c ilit ie s , 
espec ia lly  sewers. I t  is a lso  c lea r, how ever, th a t 
fa c ility  s it in g  is o ften  no t su ff ic ie n t to  keep deve l­
opm en t o u t o f  a g r ic u ltu ra l areas, because low  
den sity  hou s in g  th a t uses sep tic system s m ay s t ill 
sp read , ta k in g  re la tiv e ly  la rge am oun ts o f  fa rm ­
lan d  o u t o f  p ro du c tio n . In  o rde r to  assure the 
rv o te c t io n  o f  fa rm lan d , fa c ility  s itin g  m ust be 
com b in ed  w ith  o ther to o ls , su ch  as zon ing  and 
in cen tive  p rogram s.

8. Integrated State Programs o f Incentives
and Controls

The  sta tes have the pow er to  co n tro l the uses 
to  w h ich  lan d  m ay be p u t. In  m ost sta tes, how ­
eve r, m ost o f  th is power has been de legated to  
lo ca l governm en ts, w h ich  m ake n ea rly  a ll dec i­
sion s concern ing  the p lann ing  an 1 regu la tion  o f  
land  use .

L o ca l governm en ts have an in tim a te  know ­
ledge o f  lo ca l co n d it io n s , needs, and .T n u n ity  
goa ls , b u t th is know ledge is o ften  con A w ith  
a p a ro ch ia l o u t lo o k , and the tendency > accom ­
m oda te  th e  desires and  pressures o f  lo ^ J  la n d ­
owners ra th e r th an  to  p rom ote the r t io n a l w e l­
fa re  and to  ach ieve long-range ob jec t es fo r the 
use o f  the lan d  resource . M o s t sta tes have p ro ­
v id ed  on ly  tax incen tives in o rder to  encourage 
the re ten tion  o f  ag ricu ltu ra l la n d . A  few  have re­
tr ie ved  a lim ited  num ber o f  sp ec ific  powers and 
have lin k e d  incen tives to  lan d  use co n tro ls  over 
a g r ic u ltu ra l lan d s .

W ith o u t in vo lv in g  lo ca l governm en t in any 
w ay , sta te governm en ts can dec lare it a  sta te p o l­
ic y  to  p ro tect p rim e a g r icu ltu ra l la n d  and requ ire 
its  own agencies to  act con sis ten tly  w ith  tha t o b ­
je c t iv e . I l l in o is  has issued such  an executive 
o rd e r.

In  bo th  vo lu n ta ry  and m anda to ry  state p ro ­
g ram s a va r ie ty  o f  incen tives and con tro ls are 
com b in ed . In  the vo lu n ta ry  p rog ram s, the in cen ­
tive s p lay the p re lim ina ry  ro le  o f  in du c in g  la n d ­
owners to  jo in  the program  and accept the re­
s tra in ts on  land  use. These re stra in ts assure the 
p u b lic  th a t the ir expend itu res fo r incen tives w ill 
ach ieve th e ir long-term  purpose o f  p ro tecting  
lan d  fo r a g r icu ltu ra l use . O nce the restra in ts on 
lan d  use are in e ffe c t, the co n tin u in g  incen tives 
act to  o ffse t the ad d it io n a l co sts caused b y  near­

b y  u rb an iza tio n  and m ake it po ssib le  fo r  fa rm ers 
to  con tinue to  fa rm . T h u s , the lin kage  o f  in cen ­
tives and con tro ls is e q u ita b le  fo r  bo th  the p u b lic  
and the partic ip a tin g  landow ner.

a. Voluntary State Programs
The G u idebook  ana lyzes th ree vo lu n ta ry  sta te 

p rogram s. In  C a lifo rn ia ’s W illiam son  A c t p ro ­
g ram , use va lu e  assessment is the in cen tive  fo r  in ­
d iv id u a ls  to  con trac t n o t to  deve lop  th e ir fa rm ­
lan d  fo r ten o r more years. In  M a ry la n d , the pos­
s ib il ity  o f  se llin g  deve lopm ent r igh ts to  the state 
a long  w ith  right-to-farm p ro tec tio n  are the m a­
jo r  inducem en ts fo r  en ro llin g  in  an a g ricu ltu ra l 
d is tr ic t and con trac tin g  n o t to  su b d iv id e  o r b u ild  
fo r  a t least f iv e  years.

The W isconsin  F a rm lan d  P rese rva tion  P ro ­
gram , which went in to  e ffe c t in  D ecem ber 1977, 
w ill be d iscussed more fu l ly . I t  p ro v id es annua l 
tax  cred its to fa rm lan d  owners w ho  con trac t no t 
to  deve lop th e ir la n d . L an dow ne rs ’ cred its w ill 
be con tin ued  a fte r 1982 on ly  i f  th e ir coun tie s 
adop t ag ricu ltu ra l p reserva tion  p lan s o r a g ricu l­
tu ra l zon ing  o rd inances. T he ta x  cred its a va ilab le  
to  owners are based on a “ c ircu it b reake r”  con ­
cept th a t p rovides a c red it aga in st sta te incom e 
tax  to the extent th a t p roperty  taxes are deemed 
excessive in  re la tion  to  the  ow ne r’s househo ld  
incom e. The state estab lishes c r ite r ia  fo r a g ricu l­
tu ra l zon ing  d is tr ic ts  and w o rk s w ith  coun tie s to  
set standards fo r de fin in g  a g r icu ltu ra l la n d .

- By M arch  1980, 20 coun tie s h ad  adop ted  an 
ag ricu ltu ra l zon ing  o rd inance , an a g ricu ltu ra l 
p reservation p lan , o r b o th . A g r ic u ltu ra l zon ing  
covered 2,157,000 acres.

A lth o ugh  there was con side rab le  p o litic a l op ­
po sition  to  the program  in  the beg inn ing , the 
p rogram  has evo lved  from  a p o lit ic a l co st to  a 
po litica l asset. The o n ly  issues now  re la ted  to  the 
p rogram  concern po ss ib ilit ie s o f  im p ro v in g  it 
and  increasing its  bene fits .

V o lun ta ry  program s do no t requ ire  the p a rtic i­
p a tion  o f  landowners w ho  are no t w illin g  to 
assum e the s tip u la ted  o b lig a tio n s . T h u s , they 
tend to  generate re la tiv e ly  lit t le  p o lit ic a l opposi­
t io n  and are re la tive ly  easy to  enac t, p a r tic u la r ly  
i f  they consist o n ly  o f  tax  expend itu re s. V o lu n ­
ta ry  program s wh ich  requ ire  the d ire c t expendi­
tu re  o f  p u b lic  fu n d s  are m ore d if f ic u lt  to  enact.
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I f  the con tro ls are too  strong  and  the in cen ­
tives too  w eak , p a rtic ip a tio n  is lik e ly  to  be low . 
Converse ly , i f  a ttra c tive  incen tives are co up led  
w ith  w eak o b lig a tio n s , p a rtic ip a tio n  is lik e ly  to 
be h igh . A t  the same tim e, the weakness o f  the 
con tro ls is lik e ly  to  reduce e ffec tiveness. The 
ba lance between p a rtic ip a tio n  and  e ffec tiveness 
is a de lica te  one.

The W iscon sin  p rog ram  m akes a  b o ld  e ffo r t to 
avo id  the weaknesses o f  a vo lu n ta ry  p rogram . By 
p ro v id in g  tax  c red its  to  landow ner p a rtic ip an ts 
in the f irs t phase, an d  spec ify ing  th a t the cred its 
w ill no t be pa id  in  the second phase un less the 
lo ca l governm en t adop ts exc lu s ive  ag r ic u ltu ra l 
zon ing  (or in  ru ra l areas a t least an a g r ic u ltu ra l 
p reserva tion  p lan), the  W isco n sin  p rogram  is 
b u ild in g  a co n stitu en cy  fa vo r in g  the im pos ition  
o f  la n d  use co n tro ls . The step from  in d iv id u a l 
con trac ts to  areaw ide a g r ic u ltu ra l p reserva tion  
p lans an d  zon in g  o rd in ances no t o n ly  increases 
the acreage p ro tec ted  b u t a lso  reduces the p ro b ­
lem  o f  the po ten tia l fo r  sca tte red deve lopm en t. 
The bene fits o f  the W isco n sin  p rogram  appear to  
be su ff ic ie n t to  re su lt in  w idesp read p a rtic ip a ­
tio n , and  its co sts are no grea ter than  the tax  ex­
pend itu res m ade b y  the o ther states to  p rov ide  an 
incen tive fo r fa rm ers to  keep fa rm ing .

b. Mandatory State Programs
Fo u r m anda to ry  sta te  program s were ana­

lyzed . T he V erm on t p rog ram  requ ires th a t a per­
m it be o b ta in ed  from  the sta te fo r ce rta in  types 
o f  deve lopm en t. T he C a lifo rn ia  C oasta l C om ­
m ission p rog ram , w h ich  is a lso a deve lopm en t 
perm it p rog ram , requ ire s lo ca l governm en ts to  
adop t com prehensive p lans and regu la to ry  o rd i­
nances w h ich  meet c r ite r ia  o f  the C om m ission . 
The H aw a ii p rogram  in vo lve s zo n in g  d ire c tly  b y  
the sta te .

The O regon p rog ram  is the m ost fu l ly  in te ­
grated and  com prehensive in the co un try . I t  re ­
qu ires lo ca l p la rn in g  and  zon ing  con sisten t w ith  
state goa ls , w h ich  are m anda to ry  sta tew ide  p lan ­
n ing s tan da rd s . The ag r ic u ltu ra l goa l requ ires 
that a g r ic u ltu ra l lan d s be p reserved and  m a in ­
ta ined fo r fa rm  use. A l l C lass I- IV  so ils (and in  
eastern O regon , C lass V  and  V I so ils in add itio n ) 
not com m itted  to  non-farm  use m ust be zoned 
fo r ag ricu ltu re  a cco rd in g  to  genera l c r ite r ia  set

b y  the sta te . C ities m ust e stab lish  u rb an  g row th  
bounda rie s , w ith in  wh ich  new  deve lopm en t m ust 
be con ta in ed  and encouraged . P u b lic  fa c ilit ie s 
and services are to  be p ro v id ed  at leve ls su ita b le  
fo r u rb an  uses w ith in  u rb an  g row th  bounda r ie s , 
b u t few , i f  an y , p u b lic  serv ices are to  be p ro v ided  
ou ts ide  the bounda rie s . L an d  in fa rm  use zones 
q u a lif ie s  fo r use va lu e  assessm ent fo r  p roperty 
tax  and sta te inheritance tax pu rpo ses, is exempt 
from  specia l levies o f  u t i l i ty  d is tr ic ts , and en jo ys 
right-to-farm p ro tec tion .

A lth o ugh  re la tive ly  few  co un tie s and  cities 
have com p le ted  com prehensive p lan s w h ich  are 
in  fu l l com p liance w ith  the goa ls , n early  a ll 
coun tie s have been w o rk in g  co ope ra tive ly  w ith  
the state to  revise land  use p lan s and  zo rm g  o r­
d inances. Sixty-seven percen t o f  the lan d  wn ich is 
expected to  be u lt im a te ly  zoned  a g r ic u ltu ra l has 
a lready been bough t un de r a g r ic u ltu ra l zon ing . 
In  the W illam e tte  V a lle y , where pop u la tio n  pres­
sure is b y  fa r  the h ighest, 84 percen t o f  the an ­
tic ip a ted  u lt im a te  acreage is a lre ady  in  a g r ic u l­
tu ra l zon ing .

M an d a to ry  p rogram s em phasiz ing  co n tro l o f  
land  can be enacted i f  there is a strong  consensus 
on the im portance o f  p ro tec tin g  fa rm lan d . T hey 
trea t a ll fa rm lan d  owners u n ifo rm ly  and there­
fo re avo id  the cen tra l w eakness o f  vo lu n ta ry  p ro ­
gram s, th a t even i f  n ea r ly  a ll fa rm lan d  owners 
jo in  a  vo lu n ta ry  p rogram  and  rem ove the ir lan d  
from  the deve lopm en t m arke t, the rem ain ing 
fa rm land  m ay be deve loped , a n d , once deve l­
oped , m ay re su lt in  in tru s io n s w h ich  w ill cause 
p rob lem s fo r ne ighbo ring  fa rm ers and weaken 
the ag r ic u ltu ra l econom y. T he ir coverage is lik e ly  
to  be m uch m ore com p lete than  th a t o f  vo lu n ta ry  
program s w h ich  re ly  on  the in it ia t iv e  o f  la n d ­
owners. I f  lo ca l co n tro ls  are requ ired  b y  a m an­
d a to ry  sta te p rog ram , the b u rd en  o f  respon­
s ib ility  can be more easily bo rne b y  sta te  o r re­
g iona l o ff ic ia ls , w ho m ust treat a ll areas o f  the 
sta te in an equa l m anner an d  w ho  are genera lly  
separated geograph ica lly , so c ia lly , and  econom ­
ica lly  from  in d iv id u a l pe titione rs fo r  changes in 
lan d  use.

W eaknesses in  m anda to ry  system s m ay re su lt 
from  the la ck  o f  c lea r le g is la tive  in ten t and  
strong  p o liiic a l reso lve to  g ive p r io r ity  to  the p ro ­
tec tion  o f  a g r ic u ltu ra l la n d , la c k  o f  c lea r and
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strong crite r ia  fo r  g ran tin g  excep tions from  the 
general requ irem en t to  p ro tect a g ric u ltu ra l lan d , 
and from  the re la tive  la ck  o f  a lte rna tive  sites fo r  
u rban  deve lopm en t.

Agreem ent is re la t iv e ly  easily  reached on gen­
eral p rinc ip les o r c r ite r ia  w h ich  la te r m ust be in ­
terpreted fo r each sp ec ific  case. T o  reach agree­
ment on a m apped p lan  w ith  c lea r ly  m arked  and 
unarguab le  bo unda r ie s betw een fu tu re  la n d  uses 
is m uch m ore d if f ic u lt .  L o ca l p a rtic ip a tio n  is 
p robab ly  necessary , and  the p a rtic ip a tio n  m ay be 
very tim e co n sum in g , as spec ific  d e ta ils are 
stud ied  and a rgued .

The O regon p rog ram  is m ost c lea r in its trea t­
ment o f  fa rm lan d  as a n a tu ra l resource to  be pre­
served no t o n ly  to  m a in ta in  the strength  o f  bo th  
the present an d  fu tu re  a g ricu ltu ra l econom y, b u t 
also as an open space resource fo r fu tu re  genera­
tions. The law  is e xp lic it th a t certa in  types o f  
so ils are to  be preserved and co n ta in s no q u a lify ­
ing language suggesting  th a t p ro f ita b ility  o r 
m arket dem and  fo r  ru ra l deve lopm ent sho u ld  be 
a con side ra tion .

O regon ’s leg is la tio n  and  sub sequen t adm in is­
tra tive and case law  ru lin g s have resu lted  in a 
sp ec ifica lly  sta ted b o d y  o f  p lann ing po lic ies and 
procedures. T h is has re lieved the co u rts  o f  try ing  
to in terp ret vague p ro v is ion s in  co un ty  o r c ity  
zon ing enab lin g  leg is la tio n  o r “ p ub lic  w e lfa re ”  
provisions in  sta te co n s titu tio n s .

c. The Relationship between State and 
Local Programs

State p rogram s are the  key to  ag ricu ltu ra l p ro ­
tection fo r severa l reasons. A  p o licy  sta tem ent b y 
the sta te leg is la tu re  th a t a g ricu ltu ra l lan d  is a 
va lu ab le  n a tu ra l econom ic resource which sho u ld  
be p ro tected  can p ro v id e  a po in t o f  reference and 
an ho sp itab le  p o licy  env ironm en t fo r  lo ca l p ro ­
gram s. In  do ing  so , a sta te p o licy  can m ake it 
possib le to  dem onstra te  the consistency o f  a lo ca l 
program  w ith  state o b je c tive s . I t  there fo re m akes 
the p o litic a l and lega l defense o f  lo ca l program s 
easier.

Second , a sta te  p rog ram  genera lly  requ ire s 
or enab les some lo ca l p lann in g  to  take a g r ic u l­
tu ra l land  e xp lic it ly  in to  a ccoun t. V ery  o ften , 
once lo ca l peop le have the  fo rm at fo r  d iscu ss in g  
the p rogram  o f  p ro te c tin g  a g r icu ltu ra l lan d  and

the resources w ith  w h ich  to  m easure and ana lyze  
the ir la n d  base and deve lop  p lan s , they w ill ta ke  
e ffe c tive  ac tio n .

T h ird , even though a state program  m ay fa ll fa r 
sho rt o f  being a complete so lu tio n  to  the p rob lem , 
i t  can p rov ide  a sta rting  po in t w h ich  stim u la te s 
positive actions b y lo ca l governm en t.

F o u r th , in  the absence o f  a sta te p rog ram , 
m any lo ca l ju r is d ic t io n s , because o f  in e rtia , la ck  
o f  leade rsh ip , o r  lo ca l p o lit ic a l p ressures, w ill no t 
u n de rta k e  a g r ic u ltu ra l p ro tec tio n  p rogram s. A  
sta te p rogram  can in duce  o r re qu ire  them  to  take  
a c tio n  to  p ro tect fa rm lan d .
III. LEGAL AND CONSTITUTIONAL 
ISSUES

A. Agricultural Zoning
There are fo u r  m a jo r lega l p it fa lls  th a t an a g ri­

c u ltu ra l zo n in g  o rd in ance  m u st a vo id . F ir s t , it 
m ust be consisten t w ith  the a u th o r iza t io n  o f  the 
sta te enab lin g  act. M an y  sta tes lim it the powers 
o f  lo ca l governm en ts to  tho se  th a t are exp ress ly 
de lega ted to  them  b y  the sta te  le g is la tu re . T h u s , 
it is a d v isab le  to  am end sta te  law s so as to  a u th ­
o rize  low-density a g r ic u ltu ra l zo n in g .

S econd , m ost sta te law s requ ire  th a t lo ca l o r­
d inances be in  acco rdance w ith  a com prehensive 
p lan . A n y  m un ic ip a lity  w h ich  is em bark in g  on a 
fa rm lan d  p ro tec tion  p rog ram  sh o u ld  un de rta k e  a 
com prehensive p lann in g  s tu d y  on wh ich the  p ro ­
gram  w ill be based . T h is s tu d y  sh o u ld  ana lyze  
trends in  a g r ic u ltu ra l use an d  the im portance  o f  
fa rm ing  to  the m un ic ip a lity ’s econom y, and  in ­
c lu de  so il and open space s tu d ie s  and  a rev iew  o f  
s ta te and  reg iona l po lic ies conce rn ing  ag r ic u ltu re  
and  a g r ic u ltu ra l lan d  p ro te c tio n , as w e ll as an ex­
am ina tio n  o f  the  fa c to rs su ch  as p ro je c tio n s o f  
housing  needs th a t w o u ld  be con side red  in  a 
tra d it io n a l g row th  m anagem ent s tu d y . T he com ­
prehensive p lan sh o u ld  be am ended to  re fle c t the 
f in d in g s o f  these ana lyses and  the new  fa rm lan d  
po lic ie s.

T h ird , i f  an a g r ic u ltu ra l lan d  re gu la to ry  p ro ­
gram  is p roperly  a u th o rize d  b y  enab lin g  le g is la ­
tio n  and  is in acco rdance w ith  a com prehensive 
p lan , the p rin c ip a l co n s t itu t io n a l h u rd le  it w ill 
have to  su rm oun t is the cha llenge that it co n ­
s titu te s  a ta k in g  w ith o u t ju s t  com pensa tion . 
W he th e r such  a p rog ram  re lies on exc lu s ive  ag ri­
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c u ltu ra l zones o r v e ry  la rge m in im um  lo t sizes , it 
w ill o ften  have the e ffe c t o f  s ig n if ic a n tly  re­
duc in g  the m arke t v a lu e  o f  the la n d  so lim ite d . 
M any sta tes have fram ed  the issue th is w ay: i f  a 
zon ing  o rd in ance  so re str ic ts  the uses to  w h ich  
land  can  be p u t th a t it canno t be used fo r any 
reasonab ly p ro f ita b le  pu rpose , it  co n stitu te s a 
ta k in g  and th e re fo re  v io la te s the F if th  A m end ­
m en t’s com m and th a t no p roperty  sh a ll be taken  
fo r  p u b lic  use w ith o u t ju s t  com pen sa tion . Re­
cen tly , in  its dec is ion  in  Penn Central Transpor­
tation Co. v . New York, the  U .S . Suprem e C ou rt 
he ld th a t a zon in g  o rd in an ce  is co n s t itu t io n a l i f  it 
is enacted p u rsu an t to  a p u b lic  p rog ram  a d ju s t ­
ing the ben e fits  an d  b u rd en s o f  econom ic life  to  
p rom ote the com m on  goo d , even though  it re ­
duces sh a rp ly  the v a lu e  o f  rea l p rop e rty , espe­
c ia lly  where it  p e rm its the owner to  co n tin ue  to  
use the p roperty  as he has in  the past. I f  a co u rt 
f in d s  the zon in g  o rd in an ce  co n stitu te s a  ta k in g , it 
m ay en jo in  it  o r , u n d e r app rop ria te  c ircum ­
stances, aw ard dam ages to  the ow ner fo r  d ep r i­
va tion  o f  his p rop e rty  r ig h ts , p u rsu an t to  Section  
1983 o f  the U .S . C iv i l R igh ts A c t.

F o u rth , a m un ic ip a lity  th a t seeks to  prevent 
deve lopm ent o f  its  a g r ic u ltu ra l land  w ith o u t 
m ak ing adequa te  p ro v is io n s fo r  a ll types o f  
housing  elsewhere, m ay run  a fo u l o f  sta te anti- 
exc lu sionary zo n in g  doctr in es. D eve loped p r i­
m arily  in  N^w Jersey , P enn sy lvan ia , and  N ew  
Y o rk , these p rin c ip le s requ ire  m un ic ip a lit ie s to 
take the reg iona l w e lfa re  in to  accoun t in  shap ing 
the ir la n d  deve lopm en t regu la tion s and to  m ake 
p rov is ions fo r  a ccom m oda tin g  th e ir fa ir share o f  
the reg iona l d em and  fo r low  and  m oderate in ­
come housing . O ther sta te suprem e co u rts m ay 
take s im ila r p o s itio n s , espec ia lly in  the N o rtheast 
and M idw est where sm a ll, o ften  paro ch ia l, 
m un ic ip a litie s have p rim ary  re spon s ib ility  fo r 
land  deve lopm ent regu la tio n s .

B. Tax Incentives
The p rin c ip a l co n s t itu t io n a l issue th a t d if fe r ­

en tia l assessment p rog ram s raise is whether they 
v io la te  the clauses fo u n d  in  m any sta te co n s titu ­
tio n s th a t requ ire  taxes to  be im posed u n ifo rm ly . 
I t  has been answered bo th  ways b y  the co u rts . A t 
least h a lf  o f  the sta tes have am ended th e ir co n ­
s t itu t io n s  sp e c if ic a lly  to  perm it d if fe re n t ia l 
assessment. The p ro v is ion s o f  the va rio u s d if fe r ­

en tia l assessment law s va ry  w id e ly  from  one sta te  
to  the next and  presen t a p o ten tia lly  rich m ine 
fo r lit ig a tio n , w h ich  is o n ly  beg inn ing to  be 
exp lo red .

Because the esta te tax in cen tives are o f  su ch  re­
cen t v in tage , there has been v ir tu a lly  no  lit ig a tio n  
in vo lv in g  them . T he m ost p robab le  m a jo r issue , 
o ther than s ta tu to ry  in te rp re ta tio n , w ill be 
whether o r no t these p references v io la te  the 
sta te ’s u n ifo rm ity  c lause .

C. Comprehensive Growth Management Pro­
grams and Control o f Public Water and Sewer
Extensions
In  the la st tw en ty  years m any su b u rb an  

m un ic ip a litie s have come to  rea lize th a t the p ro b ­
lem s o f  g u id in g  new  deve lopm en t and  p ro tecting  
ag r ic u ltu ra lly  and  en v ironm en ta lly  s ign ifican t 
areas m ust be so lved  toge ther u sing  a com ­
prehensive g row th  m anagem ent p rogram . The 
legal issues a ris ing  o u t o f  such program s and  the 
use o f  the power o f  governm en t to  co n tro l the 
p rovis ion  o f  w ater supp ly , sewerage, tran spo rta ­
tio n , and o ther in fra s tru c tu ra l system s are com ­
plex and la rge ly  unexp lo red . C ourts in C a lifo rn ia  
and New  Y o rk  have uphe ld  program s w h ich  
e ither p laced a lim it on the to ta l num ber o f  
b u ild in g  perm its th a t w o u ld  be issued each year, 
o r sough t to  key app ro va l o f  su bd iv is io n s to  the 
a va ila b ility  o f  sewers, schoo ls, parks, m a jo r 
roads, and firehouses aga inst a tta ck s tha t they 
were no t a u th o rize d  b y  the enab lin g  ac t, co n ­
stitu ted  a ta k in g  o f  p roperty w ith o u t ju s t  com ­
pensa tion , o r in te rfe red  w ith  the righ t to tra ve l. 
R estric tion s on w a te r and  sewer extensions have 
been uphe ld  so long  as they are tem pora ry , in 
good fa ith , and  seek to  p reven t a serious p u b lic  
hea lth p rob lem .

In  sum m ary , governm en t o ff ic ia ls  and c it izen s 
concerned w ith  the p ro tec tion  o f  a g r ic u ltu ra l 
land  m ust rem em ber th a t th e ir p rim ary o b je c t iv e  
m ust be to enab le farm ers to  con tin ue  fa rm ing  by 
p ro tecting  bo th  the a ttractiveness o f  fa rm ing  as a 
w ay o f  life  and its p ro f ita b ility . L and  deve lop ­
ment regu la tion s and  incen tives dea l w ith  o n ly  a 
part o f  the o ve ra ll p rob lem  and  m ust be d ra fte d  
to  meet va r io u s lega l and co n stitu tio n a l requ ire ­
ments. T o  increase the ir chances o f  success, they 
sho u ld  be based on sound  enab lin g  leg is la tio n , 
deve loped th rough  com prehensive p lann ing  and
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po lic ies w h ich  g ive app rop ria te  re cogn itio n  to  
low  and  m odera te  in com e hou sin g , com m erc ia l 
and in d u s tr ia l d e ve lopm en t, and  en v iro nm en ta l 
p ro tection  o b je c tiv e s . A t the sam e tim e , they 
m ust no t con travene the fu n d am en ta l sa fegua rd s 
acco rded  to  p r iva te  p rop e rty  b y  the due  process, 
equa l p ro te c tio n , an d  ta k in g  c lau ses o f  the 
U n ited  S ta tes C o n s titu t io n .

IV. RECOMMENDATIONS
A. The Goals o f Protecting Farmland and 
Guiding Urban Growth Are Best Achieved 
Together Through the Use o f a Comprehen­
sive Growth Management System
I f  a  com m un ity  se r io u s ly  w an ts to  p ro tec t its 

fa rm lan d , it m u st f in d  a w ay  to d e fle c t deve lop ­
ment aw ay from  p ro d u c tiv e  a g r ic u ltu ra l la n d  to  
areas where u rb an  g row th  is m ost app rop ria te . 
To do  th is the  com m un ity  m ay w ish  to  use one o f 
severa l g row th  m anagem en t app roaches, com ­
b ined w ith  severa l o f  the  te chn iques d iscu ssed  in 
th is G u id e b o o k .

B. Farmland Protection Programs Should Be 
Many-Faceted: The Loss o f Farmland Is the 
Result o f Many Factors
Some fa c to rs , such  as r is in g  real p rope rty  taxes 

and spec ia l assessm ents fo r  w a te r an d  sewer 
lines, reduce  the  desire and  a b ility  o f  fa rm ers to  
keep fa rm ing . O the rs , su ch  as h igh  o ffe r in g  
prices fo r fa rm la n d , lead  d ire c tly  to  its  sa le . E f ­
fective p rogram s w ill add ress m ost o f  the m a jo r 
facto rs tha t le ad  to  the  conve rs ion  o f  fa rm lan d .

C. The States Should Provide the Key to 
Saving Farmland
S tates sho u ld  declare ‘;heir com m itm en t to  p ro ­

tect good a g r ic u ltu ra l la n d  because it is a  v ita l 
and irrep laceab le  re sou rce . These d ec la ra tio n s 
w ill p ro v id e  p o lit ic a l an d  lega l suppo rt fo r  the 
e ffo rts o f  lo ca l governm en t to  p ro tect fa rm la n d . 
To p ro v ide  stronge r p rog ram s, sta tes sho u ld  
estab lish  c r ite r ia  conce rn ing  u rb an  g row th , the 
p ro tection o f  e n v iro nm en ta lly  s ig n if ican t areas, 
and the p ro tec tio n  o f  a g r ic u ltu ra l la n d s w h ich  
loca l governm en ts w o u ld  be requ ired  to  meet in  
p lann ing and regu la tin g  lan d  use.

D. It Is Essential to Act Early
The sooner a  p rog ram  fo r  p ro tec tin g  fa rm lan d

can be s ta rted , the  be tte r. I f  a  com m un ity  waits 
u n ti l deve lopm en t pressures become strong , 
farmers* and  deve lopers’ expecta tions w ill have 
risen , a long  w ith  lan d  va lu e s , and  it w ill be m uch 
more d if f ic u lt ,  p o lit ic a lly , to  get an e ffe c tive  p ro ­
gram  sta rted .

E. Programs Should Be Based on Accurate 
Information
Com m un itie s need accu ra te , up-to-date in fo r­

m ation  on n a tu ra l co n d it io n s , the im portance o f  
ag ricu ltu re  to  th e ir econom ies, lan d  use and  own­
ersh ip , and  fu tu re  trends o f  u rb an iza t io n  in 
o rde r to  deve lop  a fa rm lan d  p ro tec tion  program  
tha t is well-conceived and lega lly  de fen s ib le .

F. Advocates o f Farmland Protection Pro­
grams Should Make Sure They Have Able, 
Dedicated Political Leadership
E ffe c t iv e  p rogram s m ust be ta ilo red  to  lo ca l 

co nd itio n s . T hey o ften  in vo lve  u n fam ilia r con ­
cepts and techn iques th a t m ay be d if f ic u lt  fo r 
m any farm ers to  accep t. I t  takes a stu te , per­
suasive in d iv id u a ls  to  p ro v id e  the leadersh ip  
needed to  design , enact, and  im p lem en t an e ffec­
tive p rogram .

G. Farmland Protection Should Involve More 
than Land Use Controls
W h ile  in cen tives , lan d  use co n tro ls , and com ­

prehensive g row th  m anagem ent program s are 
im po rtan t fo r  any fa rm lan d  p ro tec tion  p rogram , 
o ther m easures are necessary to  m a in ta in  the 
econom ic v ia b ili ty  o f  ag ric u ltu re . Farm ers need 
adequa te  c re d it, supp lie rs , service businesses, 
la b o r , m arke tin g  fa c ilit ie s , and storage and  p roc­
essing fa c ilit ie s .

H. Farmland Protection Programs Should Be 
Designed So that They Are Legally Defensible
P rogram s sh o u ld  be based on sound  enab ling  

leg is la tion , deve loped th rough  com prehensive 
p lann ing an d  po lic ie s th a t g ive appropria te 
recogn ition  to  low  and  m odera te incom e hous­
ing , com m erc ia l and  in d u s tr ia l deve lopm en t, and 
env ironm en ta l p ro tec tion  o b je c tive s . A t  the same 
tim e, they m ust n o t con travene the fundam en ta l 
sa feguards acco rded  to  p riva te  p roperty  b y  the 
due p io cess, equa l p ro tec tio n , and  ta k in g  clauses 
o f  the U n ited  S ta tes C on stitu tio n .
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C H A P T E R  3

IN C E N T IV E S : T A X  R E L IE F *

I. INTRODUCTION
A cro ss the co un try , leg is la to rs have long 

understood  th a t the cap ac ity  to  earn a reasonab le 
liv in g  from  fa rm ing  is the m ost im po rtan t de te r­
m inan t in  a fa rm e r’s d ec is ion  w hether o r no t to 
keep fa rm ing . S ince taxes co n stitu te  a s ign ifican t 
cost to  farm ers and  are u n de r governm en t con ­
tro l, it  is no t su rp r is in g  th a t leg is la tu res have 
o ften  tu rn ed  firs t to  ta x  re lie f as a to o l fo r  p ro ­
tecting  fa rm lan d . In  th is chap ter, we w ill ex­
am ine the w ays in  w h ich  the real p rop e rty  tax , 
estate and inheritance taxes, and , in  tw o in ­
stances, sta te incom e taxes, have been reshaped 
so as to  reduce th e ir im pac t on  fa rm ers.

B o th  the p roperty  ta x  and inheritance/estate 
taxes are ad valorem taxes. T h ey  are im posed on 
the assessed o r appra ised  va lu e  o f  p roperty , 
sp ec ifica lly  here, fa rm  rea l and persona l p rop ­
erty . A s a genera l co n s titu t io n a l p rin c ip le , the 
measure o f  p roperty  va lu e  fo r  ad valorem tax 
purposes is fa ir  m a rke t va lu e . T h is is u su a lly  
de fin ed  as the p rice a p roperty  w o u ld  se ll fo r in 
cash o r term s equ iva len t to  cash when o ffe re d  fo r 
sale b y a se lle r who is u n d e r no com pu ls ion  to  sell 
to a buye r w ho is u n de r no com pu ls io n  to b u y . A  
cen tra l ch a rac te ris tic  o f  fa rm lan d  —  and  it is th is 
characteris tic th a t, m ore than  any o the r, creates 
most o f  the econom ic , lega l, and p o lit ic a l p ro b ­
lems wh ich  a ttend  o u r  e ffo r ts  to  p ro tect fa rm ­
land —  is th a t it o ften  has tw o  va lues: one , its 
curren t use va lu e  as a fa c to r in  a g r icu ltu ra l p ro ­
duc tio n , and  the o th e r, its  exchange va lue  as a 
site fo r  re s id en tia l, com m erc ia l, o r  in d u s tr ia l 
deve lopm ent. W hen  con side red  as a  fa c to r fo r 
ag ricu ltu ra l p ro d u c tio n , its  va lu e  is re la ted  to  its 
cap ita lized  econom ic ren t. I t s  econom ic ren t is 
determ ined b y  su ch  fa c to rs as so il q u a lity , 
topography, r  ccess ib ility  to  m arke ts and  tran s­
po rta tion  fa c ilit ie s , m arke t co nd itio n s , and 
na tu ra l fac to rs such  as d ro ugh t. T h is  econom ic 
rent is cap ita l^  ed a t a  ra te w h ich is re la ted  to  
cap ita liza tion  - *. o f  com peting in vestm en ts, 
p roperty t a . • ' , and  in ve s to rs ’ expecta tions 
concern ing i fa rm  incom e trends and  the 
sup .y o f  a g r ic u ltu ra l la n d . W hen  con side red  as 
a site fo r  deve lopm en t, the va lu e  o f  a g r ic u ltu ra l

land  is de te rm ined  b y  its p rom ix ity  to  deve loped  
areas, the a v a ila b ility  o f  p u b lic  w ater an d  sewer 
fa c ilit ie s , p op u la tio n  g row th  and  m ig ra tio n , 
topography and s ta b ility  o f  so ils , and genera lly  
b y  the dem and fo r fa c ilit ie s  o f  a ll types. T he fa ir  
m arket va lu e  o f  fa rm lan d  fo r  w h ich  there is no 
deve lopm en t dem and  app rox im ates its  a g r ic u l­
tu ra l use va lu e . In  m any fa rm ing  areas, espe­
c ia lly  those near la rge c itie s , the fa ir  m arke t 
va lue  o f  a g r ic u ltu ra l la n d  is m uch  g rea ter than  
a g ricu ltu ra l use va lu e  because deve lopers are ab le  
to m ake a reasonab le p ro f it from  the ir d eve lo p ­
ment even i f  they pay h igh  p rices fo r  the la n d .

M an y  fa rm ers have fo u n d  th a t th e ir rea l p rop ­
erty taxes were go ing up because o f  the r is ing  fa ir  
m arket va lu e  o f  the ir lan d  and the increased 
fisca l bu rden s w h ich  a tten d  su b u rb an iza tio n . 
Some fa rm  estates have had  l iq u id ity  p rob lem s 
th a t m ade it d if f ic u lt  o r im possib le  to  pay estate 
taxes th a t were m easured b y  the fa ir  m arke t 
va lue  o f  the lan d  w ith o u t se llin g  some o r a ll o f  
the fa rm . In  response to  th e ir  com p la in ts , the tax 
incen tives w h ich  we w ill d iscu ss here were 
enacted . T hey have tw o  p rim ary  purposes: f ir s t , 
to reduce taxes fo r  fa rm ers , and second , as a 
consequence o f  th a t re d u c tio n , to  low er the rate 
o f  conversion o f  fa rm lan d  to  non-farm  uses b y  
reduc ing the n um be r o f  tax-m otiva ted sa les o f  
fa rm land , and  th e reby  keep m ore la n d  in  ag ri­
cu ltu ra l u se . In  the sec tion s w h ich  fo llo w  we w ill 
ana lyze the genera l n a tu re  o f  the rea l p roperty , 
incom e, and  dea th  tax  in cen tive s , and  eva lua te  
the ir e ffectiveness as a m eans fo r redu c in g  the 
conversion  o f  fa rm lan d  to  non-agricu ltu ra l use .

I I .  PROGRAMS FOR REDUCING THE 
BURDEN OF REAL PROPERTY TAXES ON 
FARMERS

A. Types o f Programs
A t the present tim e , forty-e ight sta tes have 

law s w h ich  in one w ay o r ano ther seek to  reduce 
the bu rden  o f  rea l p roperty  taxes on  fa rm e rs .1 
Fo r purposes o f  an a ly s is these law s are u su a lly  
grouped in to  tw o  m a jo r  categories: d if fe re n t ia l 
assessment (consisting  o f  p re fe ren tia l assess­
m ent, de fe rred  ta x a tio n , a n d  re str ic tive  agree­
ments) and  c ircu it b reake r ta x  c re d its .2 M an y  o f
* The principal author o f  this chapter was John C. Keene.
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these sta tes have adop ted  o th e r te chn iques fo r 
p reserv ing fa rm lan d  as w e ll, ran g in g  from  p re f­
e ren tia l v a lu a tio n  fo r  dea th  tax  purposes to  com ­
prehensive sets o f  p lann in g  an d  zon in g  re­
qu irem en ts . N ew  Y o rk , V irg in ia , I l l in o is , and 
M inneso ta  have law s w h ich  enab le  q u a lify in g  
farm ers to  crea te a g r ic u ltu ra l d is tr ic ts  and 
receive specia l b en e fits su ch  as p ro tec tio n  aga inst 
unnecessary regu la tio n  o f  fa rm in g  p ractices and 
lim ita tio n s on th e  le vy in g  o f  spec ia l assessments 
fo r  the co n stru c tio n  o f  w a te r and sewer fa c ilit ie s 
and ro ad s. (See C hap te r 4). O the rs , such  as 
C a lifo rn ia , O regon , and M a ry la n d , have ag ricu l­
tu ra l lan d  p ro tec tion  p rog ram s w h ich  are in te ­
grated w ith  p lann in g , zo n in g , and  o the r tech ­
n iques fo r m anag ing  u rb an  g row th . (See Chap ter 
10). C lea r ly , as the com prehensiveness and 
degree o f  in teg ra tio n  o f  a g r ic u ltu ra l lan d  p ro tec­
tion p rogram s increase , it becom es m ore and 
more d if f ic u lt  to  iso la te  the im pac ts o f  d iffe re n ­
tia l assessment and  incom e tax  cred its and  to 
assess the ir in d iv id u a l co n tr ib u t io n  to  p ro tecting  
fa rm lan d .

1. Preferential Assessment
Seventeen sta tes au th o rize  p re fe ren tia l assess­

m en t o f  e lig ib le  a g r ic u ltu ra l la n d .3 U nde r p re f­
eren tia l assessm ent, e lig ib le  a g r ic u ltu ra l la n d  is 
assessed fo r  rea l p roperty  tax  purposes a t its 
a g ric u ltu ra l o r cu rren t use v a lu e , in stead  o f  its 
fa ir m arke t va lu e . E lig ib i l i t y  co n d itio n s are 
u su a lly  m in im a l, con sis tin g  o n ly  o f  the requ ire ­
m ent th a t the  lan d  be in  fa rm  use . Some o f  the 
sta tes requ ire  th a t la n d  be in  a g r ic u ltu ra l use fo r 
a few  years in  o rd e r to  be e lig ib le , and  th ree set 
m in im um  requ irem en ts fo r  fa rm  incom e per 
acre. The assessor is d ire c ted  to  de term ine farm  
use va lu e  b y  cap ita liz in g  net fa rm  incom e per 
acre, u su a lly  at a  s ta tu to r i ly  de fin ed  ra te . T he e f­
fect o f  p re fe ren tia l assessm ent is to  reduce the 
fa rm e r’s taxes b y  the d iffe ren ce  between what 
they w ou ld  have been i f  based  on  a fa ir m arket 
va lu e  assessment and w ha t th ey  are , based on a 
cu rren t use va lu e  assessm ent.

2. Deferred Taxation
Twenty-eight sta tes have adop ted  de fe rred  tax­

a tion  program s. T h e ir p rin c ip a l fea tu re  is th a t, in 
add itio n  to  m ak in g  cu rren t use va lu e  assessment

TABLE 3-1
STATES WITH PREFERENTIAL ASSESSMENT 
PROGRAMS AND YEAR OF ENACTMENT

Arizona (1967) 
Arkansas (1980) 
Colorado (1967) 
Delaware (1968) 
Florida (1959) 
Idaho (1971) 
Indiana (1961) 
Iowa (1967)

Louisiana (1976, 1979)
Mississippi 
Missouri 
New Mexico 
North Dakota 
Oklahoma 
South Dakota 
West Virginia 
Wyoming

(1980)
(1975)
(1967)
(1973)
0974)
(1967)
(1977)
(1973)

ava ilab le  fo r e lig ib le  la n d , they requ ire  owners o f  
partic ip a ting  lan d  w ho convert u  to  in e lig ib le  
uses to pay som e o r a ll o f  the taxes wh ich  they 
had been excused from  paying as a resu lt o f  th a t 
p artic ip a tion . T h is san ction  is designed to  deter 
landowners from  convertin g  the ir land  and to  
recoup some o f  the revenue lo st as a resu lt o f  d if ­
fe ren tia l assessm ent. E lig ib i li ty  requ irem en ts 
va ry  con s ide rab ly  from  one sta te to  ano ther. 
Some, such as Texas, requ ire  tha t the owner be a 
na tu ra l person , no t a co rpo ra tion . O thers requ ire  
a  m in im um  leve l o f  fa rm  incom e per acre , pre­
v io u s a g ricu ltu ra l use fo r a n um ber o f  years, o r a 
m in im um  length  o f  tenure w ith in  the fam ily  ap ­
p ly ing fo r  the tax b en e fit . N ebra ska  requ ires 
th a t, to  be e lig ib le , the lan d  m ust be zoned ex­
c lu s ive ly  fo r a g ricu ltu ra l u se . A  few , such as 
F lo r id a , te rm inate e lig ib ility  i f  the owner applies 
fo r a rezon ing .

In  m ost sta tes, to  estab lish  the am oun t o f  taxes 
wh ich are due upon  te rm ina tion  o f  p artic ip a tion , 
the assessor de term ines bo th  the fa ir m arke t 
va lue  and  the a g r icu ltu ra l use va lue  o f the lan d  
each year. I f  the land  ceases to be e lig ib le , the 
ro llb a ck  taxes, w h ich w ou ld  have been im posed 
on the d iffe ren ce  between the fa ir m arke t va lu e  
and the fa rm  use va lu e  (the deve lopm ent va lue) 
fo r a s ta tu to r ily  p rescribed period o f  years, 
become due . T h u s , the e ffec t is th a t taxes on 
deve lopm ent va lu e  are abated fo r the years o f  
p a rtic ip a tion  p r io r to  the beg inn ing o f the ro ll­
back  period and de ferred  fo r its leng th . The 
length o f  the ro llb a ck  is typ ica lly  between fo u r
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TABLE 3-2
STATES WITH DEFERRED TAXATION PROGRAMS

Rollback Interest 
State Period Rate

Alabama (1978) 3 -
Alaska (1967) 7 8%
Connecticut (1963) a -
Hawaii 1 (1961) - 10%
Hawaii 2 (1973) 10 6,10%
Illinois (1970) 3 5%
Kentucky (1976) 2 -
Maine (1971) a -
Maryland (1956) a -
Massachusetts (1973) 4 a
Minnesota (1967) 3 -
Montana (1973) 4 -
Nebraska (1974) 5 6%
Nevada (1975) 7 6%
New Hampshire (1972) a -
New Jersey (1964) 2 -

*• This stale has a land use change tax. See Table 3-3.

Rollback Interest
State Period Rate

New York (1971) 5 -

North Carolina (1973) 3 9%
Ohio (1974) 4 -

Oregon (1963) 10 6%
Pennsylvania 1 (1966) 5 5%
Pennsylvania 2 (1974) 7 5%
Rhode Island (1968) a -

South Carolina (1975) 5 -

Tennessee (1976) 7 6%
Texas (1966) 5 7%
Utah (1969) 5 -

Vermont 1 (1969) 3 -

Vermont 2 (1971) a -

Virginia (1971) 5 6%
Washington (1970) 7 10%

and seven years, b u t va rie s from  tw o  years in  
New Jersey and  K en tu ck y  to  20 years fo r 
H aw a ii’s ded ica tio n  p rogram . A b o u t h a lf  the 
states u s in g  th is approach im pose in terest on the 
ro llb a ck  taxes, o ften  a t b e low  m arke t ra tes. (See 
Tab le  3-2).

The s ix  New  E n g la n d  sta tes and M a ry la n d  fo l­
low  a som ewhat d iffe re n t approach to  deferred  
taxa tion  (Tab le 3-3). In  o rde r to  s im p lify  ad- 
m in istra 'on, th ey have re lieved assessors o f  the 
necessi*, o f  d e te rm in ing  bo th  fa ir  m arke t and 
ag ricu ltu ra l lan d  use va lu e  each year b y  enacting 
land use change taxes w h ich  s im p ly  m ake the 
deferred tax  eq ua l to  a sta ted  percentage o f  fa ir 
m arket va lue  o r the d iffe ren ce  betw een fa ir  
m arket va lu e  an d  a g r ic u ltu ra l use assessed va lue  
in the year o f  sa le . M assachu se tts , R hode Is la n d , 
and C onnec ticu t im pose h igher taxes on  land 
which has been p re fe ren tia lly  assessed fo r  short 
periods o f  tim e in  an a ttem p t to  de te r rap id  tu rn ­
over o f  a g ric u ltu ra l la n d . B y co n tra s t, M a ine im ­
poses taxes a t a h igher ra te on lan d  he ld  fo r 
longer periods o f  tim e . V erm on t has a cap ita l 
gains tax wh ich  app lies to  a ll sa les o f  la n d . T h is is 
d iscussed in  Chap ter 11.

F in a lly , severa l sta tes charge an add it io n a l

pena lty i f  lan dow ners fa il to  fo llo w  prescribed 
procedures. W ash in g ton , fo r in stance , charges a 
pena lty am oun tin g  to  20 percent o f  the ro llb a ck  
taxes due  i f  an owner sh ifts  the p roperty  to an in ­
e lig ib le  use w ith o u t hav ing  the s ta tu to r ily  re­
q u ired  tw o yea rs ’ no tice .

5. Restrictive Agreements
New H am psh ire and  C a lifo rn ia  have restr ic­

tive  agreement p rogram s fo r a g r ic u ltu ra l la n d . 
T hey d if fe r  from  the o ther p rogram s in  th a t, as a 
co nd itio n  o f  e l i g i b l y ,  landowners w ish ing to 
secure d if fe re n t ia l assessment m ust en ter in to  en­
fo rceab le  agreem ents to keep th e ir lan d  in e lig i­
b le  use . Owners w ill not be re leased from  con ­
tracts un less th ey  meet certa in  str ingen t s ta tu to ry  
c r ite r ia . O the r sta tes, such as H aw a ii, P enn sy l­
van ia , and W ash in g ton , a lso  requ ire  landowners 
to  sign s im ila r agreements b u t , in  the event o f  a 
b reach , o n ly  im pose ro llb a c k  taxes. S ince these 
states do  no t p reven t the landow ner from  con ­
ve rtin g  h is la n d , th e ir p rogram s have no t been 
p laced in  the re str ic tive  agreem ent ca tegory .

In  a d d it io n  to  its  de fe rred  taxa tio n  program , 
N ew  H am psh ire has a d isc re tio n a ry  easement 
program  w h ich  re lies on a type o f  restric tive
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TABLE 3-3
STATES WITH LAND USE CHANGE TAXES

M a i n e :  The lax is on the difference between fair 
market value at the date of withdrawal and agricul­
tural use assessed value, at the rate of 10% for land 
in the program for 5 years or less, 20% for land in the 
program for more than 5 years but less than 10 years, 
and 30% for land in the program for more than 10 
years. Me. Rev. Stat. Ann. § 1101-1118 (Supp. 1980).

V e r m o n t :  The tax is 10% of the fair market value at 
the time of conversion to a non-qualifying u r  Vt. 
Stat. Ann. tit. 32, §§ 3751-3760 (Supp. 1980).

N e w  H a m p s h i r e :  Under one program, the tax is 10% 
of fair market value at the time of conversion. Under 
the restrictive agreement program, the tax is 12% of 
fair market value if conversion is during the first half 
of the contract term and 6% if in the second half. 
N.H. Rev. Stat. §§ 79-A:l to 79-A:14 (Supp. 1980).

M a s s a c h u s e t t s :  The tax is on the sales price at the 
time of conversion at the rate of 10% if the land is

agreem ent. Owners o f  lan d  wh ich does n o t meet 
the c r ite r ia  fo r the s ta te ’s de fe rred  taxa tion  p ro ­
gram  m ay convey an easement on  the ir lan d  to 
the ir tow n or c ity  th a t lim its  i t  to  open space uses 
fo r at least ten years. In  re tu rn , the town se lect­
men agree to  a fixed  assessment fo r  the term  o f  
the easement w h ich  w ill be no grea ter than  the 
highest per-acre va lu a tio n  fo r  open-space land  
set b y the sta te ’s C urren t Use A d v iso ry  B oard . 
The owner m ay secure release from  the easement 
on ly  i f  he can show  extreme persona l hard sh ip . I f  
he does, he m ust pay the lan d  use change tax 
shown in  T ab le  3-3.

C a lifo rn ia ’s com p lex , fa ir ly  well- integrated 
p rogram  fo r  p ro tecting  a g ricu ltu ra l land  is ana­
ly zed  at leng th  in  C hap ter 10. Here we w ill 
d iscu ss o n ly  its tax in cen tive  fea tu res . U nder the 
W illiam son  A c t, w h ich  was passed in  1965, cities 
and co un tie s were au th o rized  to estab lish  ag ricu l­
tu ra l use va lu e  assessm ents. In  re tu rn , the owners 
m ust agree to  keep the ir land  in a g ricu ltu ra l use 
fo r  a t least ten years . These con trac ts are 
a u tom a tic a lly  ex tended fo r one year each year, 
un less one party  g ives the o ther no tice o f  non ­
renew al, in  wh ich case they term inate at the end 
o f  ten years. A fte r  no tice o f  non-renewal, the 
assessed va lu e  increases rap id ly  each year so that 
b y the end o f  the seven th  year, it is a lm ost a t the 
leve l where it w o u ld  be i f  based on fu ll m arke t

converted after being differentially assessed for less 
than one year, and declining by 1 point a year to 1% 
for land differentially assessed for 10 years. The 
owner pays the higher of this tax or the rollback tax.
Mass. Ann. Laws Ch. 61A, §§ 1-24 (Supp. 1980).

C o n n e c t i c u t :  The tax is the same as Massachusetts’ 
land use change tax. Conn. Gen. Stat. § 12-504a 
(Supp. 1980).

R h o d e  I s l a n d :  The tax is similar to Massachusetts’ 
except that it is at the rate of 10% for land which has 
been differentially assessed for up to six years and 
declines thereafter by 1 percentage point a year to 1% 
in the fifteenth year. R.I. Gen. Laws § 44-5-39 (Supp.
1980).

M a r y l a n d :  The tax is a development tax equal to 10% 
of the difference between the agricultural assessment 
and the non-agricultural assessment. Md. Ann. Code 
art. 81, § 19 (b)(l)(B)ri)(Supp. 1980).

va lu e . O ver 16,000,000 acres o f  la n d , in c lu d in g  
a bo u t 44% o f  the p r iva te ly  owned fa rm land  
in  the sta te , are now  unde r W illiam son  A c t 
con trac ts .

The passage o f  P ropo s itio n  13 has s ig n if i­
can tly  reduced  the a ttractiveness o f  W illiam son  
A c t incen tives. P ropo s itio n  13 p rov id es tha t real 
p roperty sha ll be taxed at 1 percen t o f its fa ir 
m arket va lu e  in  1975, augm en ted each year b y  2 
percent to  a d ju s t fo r in f la t io n . In  recogn ition  o f 
the d ram atic  redu c tio n  in  regu la r tax  burden  
b rough t abou t b y  P ropo s it io n  13, the C a lifo rn ia  
leg is la tu re , in  1979, gave landow ners under W il­
liam son A c t re str ic tive  agreem ents the op tion o f 
hav ing the ir la n d  assessed at cu rren t use va lue 
unde r the W illiam son  A c t o r b y  the  m ethod used 
genera lly p u rsuan t to  P ropo s itio n  13. There has 
no t yet been a s ig n if ican t increase in  the num ber 
o f  non-renewals fo r  these con tra c ts . I t  is possib le 
how ever, th a t there m ay be fewer new con trac ts 
and more non-renewals because o f  the fac t tha t 
P ropo s itio n  13 has decreased the tax  incen tives 
fo r p a rtic ip a tin g  in  the W illiam son  A c t p rogram  
and reduced the taxes payab le on no tice  o f  non ­
renewal.

4. Circuit Breaker Tax Credits
M ich igan  and  W iscon sin  have adop ted  a d if ­

feren t approach fo r reduc ing  the b u rd en  o f  real
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property taxes on  fa rm ers. In s te ad  o f  m a lting  
ava ilab le  d if fe re n t ia l assessm ent o f  fa rm lan d  and 
thereby reduc ing  p roperty  taxes, th ey au th o rize  
an e lig ib le  owner o f  fa rm lan d  to  app ly  som e o r 
a ll the p roperty  taxes on  h is fa rm lan d  and  fa rm  
stru c tu re s as a tax c red it aga in st h is sta te incom e 
ta x . T hese  p ro g ram s are  c a lle d  “ c ir c u it  
b reakers”  because th ey  re lieve  the fa rm er from  
add it io n a l rea l p rop e rty  taxes once th ey exceed a 
given percentage o f  h is in com e.

In  M ich igan , a  fa rm e r can cred it the  am oun t 
by wh ich the rea l p roperty  taxes on h is fa rm  and 
farm  b u ild in g s exceed 7 percen t o f  h is househo ld  
incom e. I f  the c re d it exceeds h is tax  lia b ility , he 
w ill receive a negative incom e tax paym en t fo r 
the d iffe ren ce . T o  be e lig ib le , a fa rm er m ust meet 
certa in  requ irem en ts fo r acreage and  gross an ­
nua l incom e from  ag ricu ltu re  and  en te r in to  a 
“ fa rm la n d  d e ve lo pm en t r ig h ts  ag re em en t”  
restric ting  h is la n d  to  a g r ic u ltu ra l u se . The ap ­
p lica tion  fo r  th is agreem ent m ust be review ed by 
the co un ty  and reg iona l p lann ing  com m iss ions 
and the so il co n se rva tion  d is tr ic t agency and  then 
be approved o r re jec ted  b y  the lo ca l govern ing 
body . W ha teve r the la tte r does, the S ta te L and  
Use A gency m ay app rove o r re je c t the app lica ­
tio n . L and  un de r agreem ent is p ro tected  against 
special assessment fo r  sewers, w ater, lig h t, and 
non-farm dra inage fa c ilit ie s  an d  m ay not have 
access to  these fa c ilit ie s  un less the fu l l assessment 
is pa id .

The state m ay re lin q u ish  the agreement i f  it 
determ ines th a t deve lopm en t o f  the lan d  is in  the 
pub lic in te rest. T h e  lan dow ner pays no back  
taxes. The lan dow ne r m ay request re lin q u ish ­
ment fo llo w in g  the same p rocedures as those 
used to  create the agreem ent. I f  the request is ap ­
p roved , he is lia b le  fo r a ll in com e tax cred its 
received p lu s 6 percen t com pound  in te rest. I f  the 
agreement expires a cco rd in g  to its  te rm s, he is 
liab le  fo r the la st seven years o f  c red it w ith o u t in ­
terest. I f  an owner kn ow in g ly  converts the land  
to an in e lig ib le  use w ith o u t f irs t go ing th rough  
the p rocedures o u tlin e d  abo ve , he m ay be en­
jo in ed  b y  the sta te o r  the lo ca l govern ing  body , 
and su b je c ted  to  a c iv il p ena lty  fo r  a c tu a l 
damages, n o t to  exceed tw ice  the la n d ’s fa ir 
m arket va lue  a t the tim e the app lica tion  fo r the 
deve lopment righ ts agreem ent w as app roved .

W isco n s in ’s p rogram  a lso  uses a fo rm  o f  real 
p roperty tax  c red it aga in st the sta te incom e tax . 
I t  is c lo se ly  in tegra ted  w ith  p lann ing  and zon ing  
and the m agn itude  o f  the c red it is re la ted  to  the 
househo ld  incom e o f  the fa rm er, the m agn itude  
o f  h is real p roperty taxes, and  the ex ten t o f  lo ca l 
zon ing  and  p lann ing  a c tiv it ie s . I t  is d iscu ssed  in  
Chap ter 10.

B. The Effectiveness o f Differential
Assessment
D iffe ren tia l assessment and c ircu it b reaker 

real p roperty tax  cred its were enacted to  serve 
tw o p rin c ip a l o b je c tive s : f ir s t , to  reduce the 
bu rden  o f  rea l p roperty  taxes on the owners o f  
fa rm  p roperty , and second , as a consequence o f  
tha t redu c tio n , to  reduce the rate o f  conversion 
o f  fa rm land  to  non-farm  uses b y  reduc ing  the 
num ber o f  tax-m otivated sales.

/, Effectiveness for Reducing Taxes o f 
Farmers

The e ffectiveness o f  the p rogram  as a w ay o f 
reduc ing taxes is m easured b y  the percentage o f 
farm ers who o b ta in  tax  reduc tio n s and b y  the 
m agn itude o f  those reduc tio n s . D iffe ren tia l 
assessment program s th a t have few  e lig ib ility  
cond itio n s and g ran t a g r ic u ltu ra l use va lue 
assessment a u tom a tic a lly  to  e lig ib le  fa rm s w ill 
n o rm a lly  e n jo y  the h ighest rate o f  p a rtic ip a tion . 
A s more and m ore e lig ib ility  co nd itio n s are im ­
posed, such  as app lica tion  requ irem en ts , m in i­
m um  gross fa rm  in com e, m in im um  length  o f 
tenure w ith in  the fam ily , p lann ing  and  zon ing  re­
qu irem en ts , and , u lt im a te ly , the requ ir in g  o f  en­
try  in to  a  str ingen t re str ic tive  agreem ent, fewer 
and few er fa rm ers w ill be ab le  and  w illin g  to  par­
tic ipa te . F o r in stance , in In d ia n a , land  in 
ag ricu ltu ra l use is a u tom a tic a lly  assessed at cu r­
rent use va lu e  and  a ll fa rm lan d  p artic ip a tes . By 
con trast, the requ irem en t o f  N eb ra sk a ’s program  
tha t land  be zoned fo r  a g r ic u ltu ra l use has 
severe ly lim ited  the a v a ila b ility  o f  d iffe ren tia l 
assessment because o f  the  re luc tance o f  coun ties 
to pass such  zon ing  o rd in ances/

The m agn itude  o f  the tax redu c tio n s en joyed 
by p a rtic ip a tin g  fa rm ers is d e te rm ined  b y  a com ­
plex set o f  in te r lo ck in g  fa c to rs . The greater the 
d iffe ren ce  between the assessed va lu e  based on
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ag ricu ltu ra l use v a lu e  and  the assessed va lue  
based on fa ir m arke t va lu e  and  the grea ter the 
percentage wh ich  the  fa ir  m a rke t va lu e  o f  a 
fa rm er’s land  is o f  th e  to ta l va lu e  o f  h is lan d  and 
bu ild in g s , the g rea ter h is tax  re du c tio n s w ill b e .5

M ethods o f  assessm ent w h ich  p roduce  re la ­
tive ly  low  cu rren t u se  va lu e s w ill generate more 
tax bene fits than  o th e rs . A ssesso rs use one o f  
th ree m ethods: ca p ita liza tio n  o f  fa rm  incom e, 
land  va lu e  tab le s , a n d , in  som e sta tes, com ­
parab le sa les. I f  the  s ta tu to ry  fo rm u la  m andates 
a high cap ita liza tio n  ra te , the cu rren t use va lu e  
w ill be low er. I f  the  la n d  va lu e  tab le s w h ich 
assign spec ific  per acre assessed va lu e s to  d if ­
feren t k in d s o f  fa rm lan d  are set a t a low  le ve l, o r 
not a d ju s te d  p e r io d ica lly  to  ta ke  increases in  land  
prices in to  a cco un t, th ey  w ill p roduce  re la tiv e ly  
greater tax redu c tio n s . O ften , com parab le  sales 
w ill in c lu de  an e lem ent o f  deve lopm en t va lu e , 
th ereby p roduc ing  a sm a lle r tax  re du c tio n .

R o llb a ck  and lan d  use change taxes reduce ab ­
so lu te  tax bene fits and  there fo re  m ake deferred  
taxa tion  program s less a ttra c t iv e . The longer the 
ro llb a ck  period and  the h ighe r the in terest rates 
on unpa id  taxes, the  lesser is the am oun t o f  tax 
reduc tio n  p ro v id ed  b y  a  de fe rred  taxa tio n  p ro ­
gram  fo r landow ners w ho  u lt im a te ly  convert 
th e ir lan d  to an in e lig ib le  use.

W h ile  m any sta tes have d a ta  on the  num ber o f  
acres o f  fa rm land  th a t are rece iv ing  d iffe ren tia l 
assessment, few  i f  any o f  those w ith  e lig ib ility  
cond ition s o f  va ry in g  degrees o f  s tr ingency have 
determ ined the am oun t o f  lan d  w h ich  theo re ti­
ca lly  co u ld  be e lig ib le . T h u s , we canno t a c tu a lly  
measure the leve ls o f  p a rtic ip a tio n  fo r the 
va rio u s p rogram s, n o r is it possib le  in  m ost states 
to  determ ine a ccu ra te ly  the a c tu a l m agn itude  o f  
the reduc tion  in  taxes w h ich  owners o f  fa rm lan d  
are en jo y in g  because o f  d iffe re n tia l assessm ent. 
There is general agreem ent, how ever, th a t d if fe r ­
en tia l assessment does s ig n if ic an tly  reduce taxes 
fo r owners o f  e lig ib le  fa rm lan d .

I f  a co un ty  o r tow nsh ip  w ishes to  m a in ta in  
m un ic ip a l services a t a  steady le ve l, it m ust raise 
the tax rate so as to  com pensa te fo r lo s t tax 
revenues. The e ffe c t o f  th is  is to  sh ift part o f  the 
bu rden  o f  pay ing fo r m un ic ip a l services to  
owners o f  in e lig ib le  rea l p roperty w ith in  the tax­
ing ju r isd ic t io n . C a lifo rn ia , A la sk a , V erm on t,

and M inneso ta  ( fo r the T w in  C ities m e tropo litan  
area) have addressed  th is e q u ity  p rob lem  by 
au th o riz in g  sta te  fu n d in g  to  lo ca l governm en ts to  
cover som e o r a ll o f  the  tax  lo ss occasioned by 
d iffe ren tia l assessm ent.

The tax c red it app roach , used b y  M ich igan 
and W isco n s in , a lso  p laces the  bu rden  o f  tax  in ­
centives on the sta tew ide  incom e tax  base, and 
leaves the in c idence o f  lo ca l rea l p roperty taxes 
un to uch ed . I t  a lso  ta rge ts tho se w ith  m oderate 
incom e and  re la tive ly  h igh p roperty  taxes as the 
p rim ary bene fic ia rie s o f  the p rog ram , in stead o f  
m ak ing the redu c tio n  a va ila b le  to  a ll owners o f 
fa rm land  w ith o u t regard to  th e ir need . F in a lly , 
the approach in tru d e s less s ig n if ic a n tly  in to  the 
w o rk ings o f  the lan d  m arke t. The tax reductions 
p rov ided  are a fu n c tio n  o f  hou seho ld  incom e and 
do  no t a ttach  d ire c tly  to  the  la n d , th ereby tend­
ing to  fo rce its p rice up .

A s a  firs t co n c lu s ion  then , d iffe ren tia l assess­
ment and c ircu it b reake r tax  cred its are e ffective 
ways to  reduce the  taxes on fa rm lan d . Pu re  p re f­
eren tia l assessment w ith  no e lig ib ility  cond ition s 
except th a t the lan d  be in  fa rm  use is the m ost e f­
fective w ay to  ach ieve th is o b je c tiv e . A s more 
and more e lig ib ility  co n d itio n s are im posed , and 
as the m agn itude  o f  the tax bene fit is reduced by 
m ethods o f  assessm ent, b y  im position  o f  ro ll­
back and  lan d  use change taxes, and by cond i­
tio n ing  tax redu c tio n  on the leve l o f  househo ld  
incom e, these approaches p roduce low er leve ls o f  
pa rtic ip a tion  an d  tax re du c tio n , and  there fo re , 
become less e ffe c tive  means o f  reduc ing  fa rm ers’ 
taxes.

2. Effectiveness for Preventing the Con­
version o f Farmland

The e ffectiveness o f  d if fe re n t ia l assessment 
and c ircu it b reake r tax cred it program s as means 
o f  p ro tecting  fa rm lan d  is m easured b y  the extent 
to  wh ich  they b rin g  abou t a reduc tio n  in  the 
num ber o f  sa les o f  fa rm lan d  to  buyers w ho w ill 
convert it to  o the r uses. I t  sho u ld  be no ted at 
the ou tse t th a t a bo u t 85 percent o f  the app rox i­
m ate ly 85,000* fa rm  rea l estate tran sfe rs that 
take p lace each year are to  buyers who expect to 
keep the p roperty  in a g ricu ltu ra l o r fo re stry  use 
fo r a t least five  yea rs .7 These tran sfe rs o ccu r in 
ru ra l areas where ag ricu ltu re  is the p rim ary  occu­
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pation and u rb an  pressures are low . H ere ag ri­
cu ltu ra l use va lu e  o ften  approx im ates fa ir  m ar­
ke t va lue , and  rea l p roperty taxes are no t ris ing  
rap id ly .

O bv io u s ly , it  is o n ly  in  those areas where as­
sessed va lues based  on fa ir  m arke t va lu e  are 
s ign ifican tly  h igh e r th an  those based on  a g r ic u l­
tu ra l use va lu e  th a t d if fe re n tia l assessment p ro ­
gram s have an y  chance o f a c tu a lly  reduc ing  the 
num ber o f  fa rm  sa les. T h is d iffe re n tia l occu rs 
o n ly  where th e re  is s ig n if ican t deve lopm en t 
pressure, and w here lo ca l assessors o therw ise 
w ou ld  base th e ir  assessments on fa ir  m arke t 
va lu e  and no t on fa rm  use va lue . In d eed , severa l 
com m enta to rs h ave  co n c luded  th a t the rap id  
sp read o f  d if fe re n t ia l assessment leg is la tion  
across the co un try  in  the la st tw o decades was in ­
tim a te ly  connected  w ith  the m ovem ent tow ard  
100% va lu a tio n  o f  p roperty  m anda ted b y  num er­
ous cou rt d ec is io n s and sta tu te s .' E ven  to day  
reassessment p rog ram s in  states such  as N ew  
Y o rk  and N o rth  C aro lin a  are in du c in g  m any 
farm ers to e n ro ll th e ir p roperties in  the s ta te ’s 
d iffe ren tia l assessm ent p rog ram .9

It  goes w ith o u t say ing th a t tax in cen tives w ill 
be effective in re du c in g  sales o f  fa rm lan d  o n ly  in 
those instances w here ris ing  taxes are the p rin ­
cipa l m o tiva tion  fo r  p lac ing a fa rm  p roperty on 
the m arket. T h ey  w ill have lit t le  im pact where 
o ther reasons m o tiva te  the sale o r tran sfe r , such 
as transfers b y  e sta te  sa le , g ift , o r inheritance o r 
sa les b y non-farm er and absentee owners. A p ­
p rox im ate ly 61 percen t o f  a ll tran sfe rs in recent 
years fe ll in to  these  categories, and o n ly  39 per­
cen t were by fam ily  fa rm e rs .10 O f these last sa les, 
m any are m ade fo r  non-tax re a so n s ."  Tw o  re­
cent stud ies o f  the  sa le o f  fa rm lan d  in N ew  Jersey 
and in B a ltim ore C oun ty , M a ry lan d , fo u n d  tha t 
between 55 percen t and 60 percent o ccu rred  be­
tween retirem ent a n d  death  or as part o f  an estate 
se ttlem en t.12 These sa les are m o tiva ted  p rim arily  
b y personal co n s id e ra tio n s such as the re tirem ent 
o r death o f the fa rm e r o r the absence o f  a fam ily  
m ember who is w illin g  and  ab le to  take over the 
fa rm . Changes in  ru ra l areas re su ltin g  from  the 
advance o f  su b u rb a n iza tio n  m ay m ake it more 
and more d if f ic u lt  to  fa rm . V anda lism , com ­
p la in ts abou t fa rm  odo rs , no ise , d u s t, fe r tilize rs 
and pestic ides, a n d  a ir p o llu t io n , and  a shortage

o f fa rm  la b o r , supp lie rs , and  p rocesso rs m ay a ll 
com bine to  fo rce the farm ers to  se ll o u t . H igh o f­
fering p rices fo r fa rm lan d , espec ia lly  near u rban 
areas, m ay  be so a ttra c tive  to  the fa rm er th a t he 
cannot le t the o p po rtu n ity  to  se ll pass by .

In  sh o r t , r is ing  rea l p roperty taxes are o n ly  one 
o f m any reasons w hy farm ers se ll. The consensus 
is tha t d em ograph ic co n side ra tio n s , h igh  o ffe r­
ing p rice s, and  chang ing n e igh bo rhood  co nd i­
tions are m uch  more im po rtan t an d  pervasive 
causes fo r  sa les fo r non-agricu ltu ra l deve lop ­
m en t.13 There are not enough d a ta  to  perm it an 
estim ate o f  how  m any o f  the sales each year to 
buyers in ten d in g  to  conve rt the la n d  to  non- 
ag ricu ltu ra l use are m o tiva ted  p r im a rily  b y  ex­
cessive p roperty  taxes, b u t m ost an a ly s ts have 
conc luded  th a t th ey  con stitu te  o n ly  a sm a ll frac­
tion o f  the  to ta l and  o ccu r p r im a r ily  on  the fringe 
o f u rb an ize d  areas.

In  o rd e r to  be in flu en ced  b y  d if fe re n t ia l assess­
ment, ta x  m o tiva ted  sa les m ust in vo lv e  land 
which is e lig ib le  fo r the tax  in cen tive s under 
d iscu ss ion . W e have seen th a t w h ile  som e state 
program s m ake a ll o r a lm o st a ll a g r ic u ltu ra l land 
e lig ib le fo r  d iffe re n tia l assessm ent, o the rs have 
estab lished a va rie ty  o f  p re requ isite s w h ich  w ill 
remove va ry in g  percentages o f  fa rm land  from  
the e lig ib le  ca tego ry . N o  d a ta  exist on the extent 
to wh ich these reduce p a rtic ip a tio n . A lso , some 
landowners in vo lved  in  tax-m otiva ted sa les may 
not e lect p re fe ren tia l trea tm en t even th o ugh  their 
land is e lig ib le  fo r  it . In  C a lifo rn ia , fo r  instance, 
the ev idence  suggests th a t a b o u t h a lf  o f  owners 
o f the m ost rap id ly  app rec ia ting  la n d , lo ca ted  in 
the rura l- urban  fringe , have no t p a rtic ip a ted  in 
the W illiam so n  A c t p rog ram , because they d id 
not w an t to  be lo cked  in  to  cu rren t ag ricu ltu ra l 
u se ."  (See C hap te r 10.) F u rth e rm o re , rea l prop­
erty taxes are d e du c tib le  fo r fede ra l in com e tax 
purposes, so th a t the ir a c tu a l econom ic impact 
on a fa rm er is reduced  b y  a percen tage equa l to 
his m arg in a l fede ra l incom e tax b ra cke t.

F in a lly , in  m ost cases ro llb a c k  taxes w ill not 
act as a s ig n if ic an t de te rren t to  the sa le o f  d if­
fe ren tia lly  assessed lan d . E ffe c t iv e  tax  ra tes on 
ag ricu ltu ra l lan d  average a b o u t one percent o f 
fair m a rke t v a lu e ,"  a lth ough  in  the rura l-urban 
fringe the rates m ay be som ewhat h ighe r. Ro ll­
back taxes are u su a lly  im posed o n ly  on the  d if­
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ference between fa ir  m a rke t va lue  and a g r ic u l­
tu ra l use va lue . T h e  ro llb a c k  period is typ ica lly  
a bou t five  years, a lth o u g h  it varies from  tw o  to  
tw en ty years. In  a  s itu a tio n  where the e ffe c tive  
real p roperty tax  ra te  is one percent and  the 
ro llb ack  period f iv e  yea rs , the ro llb a c k  taxes 
w ou ld  con stitu te  f iv e  percen t o f  the deve lopm en t 
va lue o f  the lan d . E v e n  th is am oun t is d edu c tib le  
fo r federa l in com e ta x  purposes because it  is 
c lassified  as a tax , n o t a  p e n a lty .16 In  sta tes where 
no in terest is im po sed  on  de fe rred  taxes, they 
am ount sim p ly to  an  in terest-free lo an  fo r  the 
period o f  the ro llb a c k . E ven  where in terest is 
charged on the d e fe rre d  taxes, it does n o t co n ­
stitu te  a pena lty u n le s s  it  is a t a h igher ra te  than 
the landow ner w o u ld  h ave  to  pay on a loan  from  
custom ary com m erc ia l sou rces , and no  sta te  im ­
poses in terest at a  ra te  equ iva len t to  the rates 
p reva len t in  1980.

T h u s , in m any cases, the net co st o f  the  ro ll­
back  ta x  w ill be sm a ll in  re la tio n  to  the cap ita l 
gain rea lized  from  th e  sa le o f  e lig ib le  la n d  to  
non-agricu ltura l u ses an d  its de terren t e f f f a  
m in im a l. The more so u n d ly  based ra tio n a le  fo r 
deferred  taxa tion  p ro v is io n s is  th a t th ey increase 
tax e q u ity  b y fo rc in g  landow ners w ho  are no 
longer p rom oting th e  p u b lic  purpose o f  p reserv­
ing ag ricu ltu ra l la n d  to  pay the taxes de ferred  
and th e reby reduce th e  ta x  sh ift w h ich  re su lts 
from  d iffe ren tia l ta x a t io n . T h is ra tion a le  has, 
however, an iron ic tw is t : the  exten t to  w h ich  it is 
served is inverse ly p ro p o rtio n a l to  the  e ffe c tive ­
ness o f  deferred ta x a tio n  fo r  ach iev ing  its  goa l o f  
de terring  conversion o f  a g r ic u ltu ra l la n d  to  non- 
ag ricu ltu ra l uses.

In  sho rt, d if fe re n t ia l assessment and c ircu it 
b reaker tax cred its a re  n o t, in them se lves, e ffe c ­
tive techn iques fo r re d u c in g  the rate o f  con ve r­
sion o f  fa rm land to  non- farm  uses. M o st sales 
are to  o ther farm ers. M an y  o f  those th a t are not 
o ccu r in the fringes o f  u rb an  areas, where o ther 
considera tion s such  a s h igh  o ffe r in g  p rices, 
dem ograph ic fa c to rs , a n d  the  d is rup tio n s o f  su b ­
u rban  deve lopm ent o ve rw he lm  ris in g  p roperty 
taxes as causes fo r th e  sa le o f  fa rm lan d . E ven  
where tax  reduc tion s m ay  enab le a fa rm er to 
keep fa rm ing , they o fte n  o n ly  postpone the sale a 
few  years u n til he re tire s o r  d ies.

C. Broader Impacts o f Differential /Issass-
ment on the Agricultural Land Market
The va lu e  o f  a g r ic u ltu ra l lan d  is a fu n c tio n  o f  

its net fa rm  in com e, real p roperty taxes, and in ­
terest co sts . I f  rea l p roperty taxes are reduced  by 
d iffe ren tia l assessm ent, the net incom e increases 
and th is increase is cap ita lized  in to  a h igher 
ag ricu ltu ra l use v a lu e .17 T h is re su lts in  a  one-shot 
w in d fa ll to  the ow ner at the tim e o f  reassess­
ment. O f  co u rse , th is  w ou ld  a ffe c t fa ir  m arke t 
va lue  o n ly  i f  the a d ju s te d  ag r ic u ltu ra l use va lue  
were h ighe r than  the pre-existing fa ir  m arket 
va lue . H ighe r la n d  prices m ake it m ore d if f ic u lt  
fo r young  fa rm ers to  b u y  th e ir own fa rm s. 
Despite th e  rise in  p rice , deve lopers m ay fin d  it 
econom ica lly  fea s ib le  to  h o ld  la n d  open fo r 
longer p e rio ds o f  tim e than  w ou ld  o therw ise be 
possib le . A s  a re su lt , they m ay b u y  lan d  earlie r 
than they w o u ld  i f  there were no redu c tio n  in 
taxes and th e reby  acce lerate the tran sfe r o f  
farm land from  the hands o f  fam ily  fa rm ers to 
those o f absen tee owners whose p rim ary in terest 
is in land d eve lopm en t, no t fa rm in g ."  T o  the ex­
ten t that d if fe re n t ia l assessment m akes it  possib le 
fo r some fa rm ers to  postpone se lling  u n t i l they 
retire and fo r  deve lopers to  h o ld  lan d  undeve l­
oped fo r a  longer tim e , d iffe re n tia l assessment 
m ay a lso encourage leap-frog deve lopm ent 
wh ich no t o n ly  acce lerates the conversion  o f  
farm land in  the m ore remote areas, b u t a lso  p ro ­
duces a p a tte rn  o f  deve lopm ent w h ich , in  the 
eyes o f  m an y , is in e ffic ien t because it fa ils  to  
u tilize  to th e  fu lle s t extent ex isting  su b u rb an  
roads and w a te r, sewer, and o the r p ub lic  
fac ilities.

D iffe ren tia l assessm ent is an in e ffic ie n t w ay to  
so ften the in com e squeeze th a t m ay lead some 
owners to se ll to  a deve loper. I t  b ene fits a ll e lig i­
b le landow ners , be th ey  rich o r p oo r, p riva te  
citizens o r co rp o ra tio n s , fa rm ers o r sp ecu la to rs , 
in return fo r  a  supp ly  response at the m arg in  b y a 
sm all n um ber o f  p rospective se llers w ho  decide 
to  postpone s a le s ."

In  a d d it io n , d if fe re n t ia l assessment can cause 
sign ifican t sh if ts  in  the incidence o f  the real 
p roperty ta x . I t  reduces the assessed va lu e  o f  
enro lled la n d . I f  lo ca l governm en t expend itu res 
are to  be m a in ta in ed  a t the same le ve l, the lo ca l 
tax rate m u s t be ra ised . T h u s , a l l the o the r
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FIGURE 3-1
RELATIONSHIP BETW» 5N P E R C E N T A G E  
WHICH T A X  EXPENDITURES ARE OF T A X  
REVENUES A N D  T H E  PERCENTAGE OF ORIG­
INAL C O M M U N I T Y  T A X  BASE IN PARTICI­
PATING L A N D

P e r c e n t a g e  o f  C a n m u n i ty  T a x  B a s e  
i n  P a r t i c i p a t i n g  L a n d

taxpayers— hom eowners, businesses, an d  in d u s­
tries— w ill p ay h igher taxes. F igu re  3-1 show s the 
possib le m agn itu d e  o f  th is sh if t . D e fe rred  taxa­
tion  w ill reduce  the sh if t  to  the extent th a t b a d : 
taxes are p a id , as d o  su b ven tio n  paym ents to 
loca i governm en ts fo r  tax losses. The c ircu it 
b reaker ta x  c red it app roach , o f  course , avo id s 
th is p rob lem  com p le te ly  because it  in vo lve s on ly  
the sta te incom e ta x  and  does not change the in ­
cidence o f  lo ca l p roperty  taxes.

S ince a ll b u t a  h a n d fu l o f  sta tes have adop ted  
d iffe ren tia l assessm ent law s, the rea l issue now  is 
whether those a lre ady  on  the s ta tu te  books 
shou ld  be am ended , o r whether th is tax  bene fit 
sho u ld  be m ade a  p a rt o f  a m ore com prehensive , 
in tegrated app roach  to  a g r ic u ltu ra l lan d  pro tec­
t io n . Some sta te s, such  as L ou is ian a , have 
amended th e ir tax  law s so as to  ligh ten  the 
bu rden  o f  rea l p roperty  taxes on  fa rm ers. I t  
repealed the  ro llb a c k  tax  and m ade a ll fa rm  
property e lig ib le  fo r  the hom estead exem ption 
wh ich e ffe c t ive ly  in su la te s fa rm  b u ild in g s w orth  
up to $75,000 from  the rea l p roperty  ta x .20

Even  though  tax  re du c tio n  b y  e ither d iffe re n ­
t ia l assessment and  c ircu it b reake r tax cred its is 
no t, b y  itse lf , an e ffe c tive  to o l fo r reduc ing  the 
rate o f  conve rs ion  o f  fa rm lan d  to  non-agricul- 
tu ra l uses, it is an  essen tia l e lem ent o f  any com ­
prehensive p rog ram  fo r  fa rm lan d  p ro tec tion . 
Tax re du c tio n , b y  e ith e r d iffe re n tia l assessment

o r tax  c red it, sh o u ld  be v iew ed as one o f  the ap ­
p rop ria te  ben e fits  w h ich  are o ffe red  to  la n d ­
owners as an incen tive  fo r  p a rtic ip a tio n  in  su ch  a 
p rogram . T ax  cred its are p re fe rab le  because , 
f ir s t , th ey can be designed to  help tho se most 
lik e ly  to  be experiencing an incom e squeeze 
because o f  r is ing  real p roperty  taxes; second , 
they are no t so lik e ly  to be cap ita lized  in to  h igher 
fa rm land  va lu e s , and th u s d is to rt the a g r ic u ltu ra l 
land  m arke t; and  th ird , they do  not cause intra- 
ju r is d ic t io n a l sh if ts  o f  the rea l p roperty  tax 
bu rden  because th ey are fun ded  from  the sta te ­
w ide incom e tax .

III. DEATH TAX BENEFITS FOR FARMERS
In  recent years, Congress and m any sta te 

leg is la tu re s have in s t itu te d  s ign ifican t esta te and 
inheritance tax re fo rm s, m any o f w h ich  have 
bene fited  farm ers and th e ir fam ilie s . T he Tax 
R e fo rm  A c t o f  1976*' was the m ost im po rtan t o f  
these, b o th  because it m ade m a jo r changes in  the 
fede ra l estate tax law  and  because m any states 
have in co rpo ra ted  some o r a ll o f  its p ro v is ion s 
in to  th e ir ow n dea th  tax law s. In  th is sec tion , we 
w ill f irs t ana lyze and eva lua te  the recent changes 
in  fede ra l estate tax law  and  then exam ine deve l­
opm en ts in dea th  taxa tion  in the states.

A. Federal Estate and Gift Tax Law
1. Recent Changes in the Law

The Tax R e fo rm  A c t o f  1976, as supp lem ented 
b y  te chn ica l co rre c tio n s co n ta in ed  in  the 
Revenue A c t o f  1978,22 represented a m a jo r a t­
tem pt b y  Congress to  reshape m any aspects o f 
federa l in com e, esta te , and g ift taxa tio n . O f 
spec ia l in terest here are the changes m ade in  the 
estate and g ift taxes.

a. Unified Credit and Marital Deduction
There was a su b s ta n tia l u n if ic a t io n  o f  the 

estate and  g if t tax  p ro v is ion s wh ich had  pre­
v io u s ly  been trea ted  as separate taxes. In  the 
process o f  do in g  th is , Congress ra ised the th re sh ­
o ld  at w h ich  esta tes becom e taxab le b y  rep lacing 
the o ld  $60,000 exem ption w ith  a u n if ie d  cred it 
th a t increased in  fo u r  annua l steps, so th a t by 
1981, assets up  to  $175,625 can be tran sfe rred  by 
g ift o r a t d ea th , free o f  any federa l esta te ta x .22 
In  a d d it io n , the m a rita l d edu c tio n  was ra ised  to
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a llow  the d edu c tio n  from  the ad ju s ted  gross 
estate o f  an am oun t equa l to  one h a lf  o f  the dece­
d en t’s a d ju s te d  g ro ss estate o r $250,000, w h ich ­
ever is la rg e r .24 T h is means th a t a m arried  person 
dy ing a fte r 1980, w ho  has m ade no taxab le  g ifts  
d u rin g  h is life tim e  and  who leaves h is estate to  
his w ife , can pass an estate o f  up  to  $425,625 
w ithou t hav ing  to  pay any federa l estate ta x .25 
The un ifie d  cred it and m a rita l d edu c tio n  are, o f  
course , a va ila b le  to  a ll estates, no t s im p ly  those 
con ta in ing  fa rm  p roperty . T aken  toge ther, they 
have the e ffe c t o f  exem pting over 95% o f  a ll 
estates from  federa l estate tax  l ia b i l i t y .26

b. Special Estate Tax Provisions for
Farm Estates

In  a d d it io n  to  secu ring  general tax  re fo rm , 
Congress a lso to o k  steps to  so ften  the im pact o f  
estate taxes on fa rm  fam ilie s . A t the hearings on 
the T ax R e fo rm  A c t , m any w itnesses testified  
th a t h igh estate taxes were fo rc in g  executors to 
sell part o r a ll o f  fa rm s a fte r the death  o f  the 
farm er because c ith e r the estate o r h is heirs d id  
no t have the liq u id  assets to  pay death  taxe s .27 
Senator M on d a le , fo r in stance , emphasized the 
im portance o f  the fam ily  fa rm  and the need to  
p ro tect it aga inst the r isk  o f  n on- liq u id ity .2' C on­
gress’ p r in c ip a l response to  these argum ents was 
to  enact tw o  am endm ents to  the estate tax , Sec­
tion  2032A, wh ich  a llow s cu rren t use va lu a tio n  
o f q u a lif ie d  fa rm  rea l estate , and Section 6166, 
a llow ing  d e fe rra l o f  the  paym ent o f  taxes fo r five  
years a fte r death  and then paym ent o f  the taxes 
due in in sta llm en ts o ver the next 10 years, fo r  
q u a lify in g  fa rm  esta tes. S ince these tw o  p ro v i­
sions are the heart o f  federa l and sta te estate tax 
preferences fo r fa rm ers, we w ill exam ine them  in 
some d e ta i l .29

(1) Appraisal at Farm Use Value (Sec­
tion 2032A)

The in tended  b en e fic ia ry  o f  C ongress’ tax  
p references in the a g r ic u ltu ra l area was the 
fam ily  fa rm . In  concep t, the fam ily  fa rm  is 
owned b y  a fam ily  w hose m em bers supp ly  a sig ­
n if ic an t p o rtio n  o f  the  la bo r and co n tro l m an ­
agement dec is io n s . A  m ore precise and com ­
m on ly  accep ted d e fin it io n  is th a t a fam ily  fa rm  is 
any fa rm  th a t a n n u a lly  uses less than  1.5 man-

years o f  h ired  la b o r  and is n o t opera ted  b y  a 
h ired  m anage r.30 Section  2032A con ta in s d e ta iled  
requ irem en ts w h ich  seek to  lim it e lig ib il ity  fo r 
cu rren t va lu a tio n  to  bona fide fa rm  fam ilie s . 
T h ey  are:

1. The deceden t m ust have been a c it izen  o r 
residen t o f  the U n ite d  S ta tes a t the tim e o f  h is 
death ;

2. The rea l p rope rty  m ust be lo ca ted  in  the 
U n ited  S ta tes and m ust have been in  use as a 
fa rm  at the tim e o f  deceden t’s dea th ;

3. The deceden t o r a m em ber o f  h is fam ily  
m ust have ow ned th e  p roperty  and used it  fo r 
fa rm ing  and m ust have m a te r ia lly  p a rtic ip a ted  in  
the opera tion  o f  the fa rm  fo r 5 o u t o f  the 8 years 
p reced ing d eceden t’s dea th ;

4. The rea l p roperty  m ust pass to  a “ q u a lif ie d  
h e ir ’ ’ (a d eceden t’s an cesto r, lin ea l descendan t, 
lin e 's  descendan ts o f  h is g randparen ts , h is 
spouse , the spouse o f  such  descendan ts , and 
lega lly  adop ted  ch ild ren  o f  the in d iv id u a ls  in  the 
above  classes). S tep-ch ildren are no t q u a lif ie d  
he irs .

5. F if ty  percent o r m ore o f  the a d ju s te d  va lu e  
o f  the gross estate (the va lu e  o f  the  gross estate 
de te rm ined  w ith o u t regard  to  Section  2032A 
reduced  b y  d ed u c tio n s fo r  fun e ra l and  adm in is­
tra tio n  expenses, c la im s aga in st the  esta te , and 
unpa id  indeb tedness) consists o f  the a d ju s te d  
va lu e  o f  fa rm  rea l o r persona l p roperty  w h ich  
was used fo r  fa rm in g  at the tim e o f  dea th .

6. Twenty- five percen t o r m ore o f  the  a d ­
ju s te d  va lu e  o f  the g ro ss estate con sists o f  the a d ­
ju s te d  va lue  o f  q u a lif ie d  fa rm  rea l p roperty .

7. A ll persons w ith  an in te rest in  the p roperty  
m ust sign a w ritten  agreement m ak in g  the e lec­
tio n  fo r p re fe ren tia l va lu a tio n  and a u th o r ize  the  
execu to r to  f ile  it .

I f  an estate m eets a ll o f  these e lig ib il ity  re ­
qu irem en ts i l  is then  en titled  to  have the fa rm  
va lu ed  at fa rm  use va lu e  acco rd in g  to  the fo llo w ­
ing  fo rm u la :

where,
F V  =  fa rm  use v a lu e ,
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R  =  average an n u a l g ro ss cash ren ta l (o r, i f  
p roposed  am endm en ts pass, crop  share 
ren ta ls) fo r  com parab le  la n d  use fo r  fa rm ­
in g  in  the  lo c a lity ,

T  =  the average an n ua l sta te  and  lo ca l real 
e sta te taxes fo r  su ch  com parab le  la n d , and 

I  =  the average a n n u a l e ffe c tive  in terest 
ra te  fo r  new  F ede ra l L an d  B ank loan s over 
the Five m ost recen t ca len da r years p rio r to 
d eced en t’s d ea th .

The in te rest ra te s v a ry  from  one Fede ra l L and  
B ank d is tr ic t to  ano th e r a n d , fo r  1980, ranged 
from  8.7 percen t in  the H o u sto n , T exas d is tr ic t 
to  9.35 percen t in  the S acram en to , C a lifo rn ia  
d is t r ic t .31 I f  ren ta l ra te s are no t a va ila b le , o ther 
m ethods o f  v a lu a t io n  m ay be u sed , su ch  as com ­
parab le  sa les. In  no  even t m ay the redu c tio n  in 
the va lu e  o f  q u a lif ie d  rea l p roperty  in  the estate 
exceed $500,000.

I f ,  w ith in  15 years o f  a  deceden t’s d ea th , the 
q u a lif ie d  he ir o r  a m em ber o f  h is fam ily  fa ils  to  
partic ipa te  m a te r ia lly  in  the opera tion  o f  the 
farm  fo r  a to ta l o f  th ree years , stops u s in g  the 
p roperty as a q u a lif ie d  fa rm , o r se lls it  to  a non ­
fam ily  m em ber, he is lia b le  fo r  an a d d it io n a l tax  
wh ich is designed to  recap tu re  the taxes saved b y  
the ap p lica tio n  o f  S ection  2032A. A fte r  the ten th  
year, the am oun t to  be recap tu red  is reduced  at 
the ra te  o f  1 2/3 percen t per m on th  (or 20 percent 
a year) so th a t b y  the  end o f  15 years, none 
rem ains.

(2) Deferral o f Payment o f Taxes (Sec­
tion 6166)

The T ax  R e fo rm  A c t o f  1976 a lso  enacted a 
new Section 6166 w h ich  enab les the execu to r o f  
an estate to d e fe r paym en t o f  taxes a ttr ib u ta b le  
to the fa rm  p roperty  fo r fiv e  years and  then pay 
them  in  e q ua l paym en ts over a period o f  10 
years. F o r an esta te to  be e lig ib le , the va lu e  o f  the 
deceden t’s in te rest in  fa rm  persona l and real 
p roperty (as redu ced  b y  Section  2032A va lu a ­
tion) m ust co n s t itu te  a t least *5 percen t o f  the a d ­
ju s te d  gross e s ta te .33 D u r in g  the de fe rra l p eriod , 
the estate pays in te rest a t the  ra te o f  fo u r  percent 
on the de fe rred  taxes a ttr ib u ta b le  to  the firs t 
m illion  do lla rs o f  fa rm  p rop e rty ,33 and  in terest at 
usua l rates (now  12 percent) on the  rest. T h is , 
too , w as in ten ded  to  assist e lig ib le  estates w ith

prob lem s o f  liq u id ity  and  is m ore fa vo rab le  than  
the 10-year de fe rra l a t 12 percent in terest w h ich  
is a va ilab le  to  c lo se ly  he ld  businesses un de r Sec­
tio n  6166A.

A  Final p ro v is ion  o f  the T ax R e fo rm  A c t o f  
197634 w ou ld  have changed the w ay in  w h ich  
cap ita l ga ins fo r  inherited  assets w ou ld  be com ­
pu ted b y  “ ca rry ing  o ve r”  the  d eceden t’s co st 
basis to h is he irs . T h is am endm en t co u ld  have in ­
h ib ited  the sale o f  inhe rited  fa rm  p roperty  b y  
su b s ta n tia lly  increasing the tax on  assets w hose 
va lue  had apprecia ted over m any years. H ow ­
ever, it was repealed b y  Section 401 o f  the C rude 
O il W in d fa ll P ro fits  T ax  A c t o f  1980.33

Sections 6166A, 2032A, and 6166 in te rac t w ith  
each o ther and the o the r p rov is ion s o f  the esta te 
tax  in  com p lex w ays so th a t it is d if f ic u lt  to  in fe r 
p rincip les w h ich  describe the econom ic im pac t o f  
these sections in  a genera l w ay . A s the va lu e  o f  
the fa rm  assum es a la rger percentage o f  the a d ­
ju s te d  gross esta te , it q u a lif ie s  fo r  m ore tax 
ben e fits .36

2. The Effectiveness o f Recent Estate Tax 
Reforms

L ik e  d if fe r e n t ia l a ssessm en t and  c ir c u it  
b reaker tax  cred it p rogram s, the p ro v is ion s o f  
the Tax R e fo rm  A c t o f  1976 th a t we are exam in ­
ing were enacted fo r tw o  m a jo i reasons: to 
reduce estate taxes fo r  fam ilie s genera lly  and  fo r 
farm ers sp ec ific a lly , and as a re su lt o f  th a t re ­
d u c tio n , to  low er the rate a t w h ich  fa rm lan d  is 
converted  to  non-farm  uses b y  reduc in g  the 
num ber o f  fa rm  estate sa les caused  by in s u f f i­
cien t l iq u id ity .

a. Effectiveness for Reducing Estate 
Taxes on Farms

The e ffectiveness o f  these re fo rm s in reduc ing  
farm  estate taxes is m easured , f ir s t , b y  the 
num ber o f  fa rm  estates w h ich  are enab led  to 
reduce the ir fede ra l estate fax lia b i lity  an d , 
second , b y  the tax sav ings en jo yed  b y  those 
estates th a t are b o th  ab le  and w illin g  to  meet the 
o ften  h igh ly  re str ic tive  e lig ib ility  requ irem en ts o f  
the In te rn a l R evenue C ode .

W e have seen th a t the u n if ie d  cred it and 
m arita l d edu c tio n  sections have the e ffe c t o f 
exem pting from  the estate tax a ll estates be low
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FIGURE 3-2
STEPS IN COMPUTING ESTATE TAX

For those readers who are not familiar with the esute 
tax and how ;t is computed, the lullowing is a 
simplified outline of the major steps involved.

1. Inventory the decedent’s assets and determine 
their value. Decide whether to elect Section 2032A 
valuation.

2 .  Determine the liabilities.

3 .  Deduct estate administration expenses, lega' fees, 
debts, and other deductible items to produce the ad­
justed gross estate.

4 .  Deduct the marital deduction.

5 .  Determine the tax on the taxable estate.

6. Deduct the unified tax credit to arrive at the taxes 
due.

7. Decide whether to elect to defer payment of taxes 
if the estate meets the requirements of Section 6166.

$175,625 and  a ll esta tes be low  $425,625 tha t can 
take  fu l l  ad van tage  o f  the  m a rita l d edu c tio n . A n  
estim ated  70 percent o f  the n a tio n ’s fa rm s are ex­
em pted from  fede ra l estate tax  lia b ility  b y  the 
opera tion  o f  these tw o  p ro v is io n s .37 S ince some
28.500 esta tes in vo lv in g  fa rm  rea l p roperty are 
adm in is te red  each y e a r ,3' th is means th a t a bou t
8.500 o f  th em  w ill be large enough to  be su b je c t 
to  th e  fe d e ra l esta te ta x  and there fo re in  a posi­
tio n  to  b en e fit from  the specia l trea tm en t ac­
co rded  b y  S ection s 2032A and  6166.

The next steps in  e va lu a tin g  the e ffectiveness 
o f  S ection s 2032A and  6166 as a w ay o f  reduc ing 
fa rm e rs ’ esta te taxes are , f ir s t , to  estim ate how  
m any o f  the  fa rm  estates th a t w ou ld  o therw ise be 
large enough to  be su b je c t to  the tax w ill meet the 
e lig ib ility  requ irem en ts o f  the tw o sections and , 
second , how  m any execu to rs and heirs w o u ld , in 
fa c t, e lect them . A t the present tim e there are no 
d a ta  concern ing  e ith e r e lig ib ility  o r e lection , so 
we can  o n ly  specu la te . I t  seems p robab le  th a t a 
s ig n if ican t n um be r o f  fa rm  estates w ill be in e lig i­
b le fo r  these b en e fits  because o f  the requ ire ­
m en ts, f ir s t , th a t there be m ate ria l p a rtic ip a tion  
bo th  b y  the  deceden t be fo re  death  and b y  h is 
he irs a fte r dea th ; second , th a t an he ir w ill 
m anage the fa rm ; and  th ird , th a t the va lu e  o f  the 
fa rm  p rop e rty  exceed g iven percentages o f  the

ad ju s te d  va lu e  o f  the gross estate . Fu rth e rm o re , 
the prospect o f  hav ing to  con tinue fan n in g  fo r 
fifte en  years in o rder to  avo id  lia b ility  fo r  the 
taxes on deve lopm ent va lu e  m ay w ell deter m any 
heirs from  e lecting  the tax  p rov is ion s , espec ia lly 
those whose fa rm s are c lose to  u rban  areas where 
they w o u ld  be increasing ly su b je c t to  the adverse 
im pacts o f  su b u rb an iza tio n .

F in a lly , we m ust con side r size and sign ificance 
o f  the tax reduc tio n s w h ich  estates m ay secure 
u n de r the tw o sections. These sav ings can be su b ­
s tan tia l. F o r in stance , i f  an estate had a va lu e  o f 
$925,000 based on fa ir m arke t va lue  and con ­
sis ted  m o stly  o f  fa rm  p roperty , it m igh t be ab le 
to  take  advan tage o f  the m ax im um  $500,000 
reduc tio n  by use va lue  appra isa l a llow ed b y  Sec­
tio n  2032. I f  it were le ft to  a spouse and  q u a lif ie d  
fo r the fu l l m a rita l d edu c tio n , it w o u ld  escape a ll 
fede ra l estate taxa tio n .

The m ax im um  tax  reduc tion  ob ta in ab le  b y  rhe 
use o f  Section 2032A fo r  one estate is $350,000. 
O n ly  estates o f  o ver $5.5 m illio n  which are in  the 
70 percent tax  b racke t and  take the fu l l $500,000 
reduc tio n  w ou ld  en jo y  a reduc tio n  o f  th is size . I t  
m ust a lso  be no ted tha t the estate tax on very 
large estates m ay be so h igh , because o f  the p ro ­
gressive na tu re  o f  estate tax  ra tes, th a t estates 
w h ich  con ta in  farm  property in terests large 
enough to  meet the requ irem ents o f  Section 6166 
m ay no t con ta in  enough liq u id  assets to  pay the 
tax . F o r in stance , i f  the ad ju s te d  gross va lu e  o f  
an estate (a fter Section 2032A va lua tion ) were 
$20 m illio n , a t least 65 percent, o r $13 m illio n , 
w ou ld  have to  be in  fa rm  p roperty in  o rder to 
q u a lify  fo r Section 6166 de fe rra l. A ssum ing  a 
taxab le estate o f  $10 m illio n  (after using the fu ll 
m arita l deduction ) we f in d  tha t the tax  w ou ld  be 
abou t $6 m illio n . T h u s , i f  the fa rm  con stitu ted  
more than  70 percent o f  the ad ju s ted  gross 
esta te , there w ou ld  be too  few  liq u id  assets to  pay 
taxes and e ither the heirs w ou ld  have to  pay 
them , o r part o f  the fa rm  w ou ld  have to  be so ld .

In  sum m ary , fa rm ers w ith  a net w orth  rang ing 
between $120,000 (the am oun t wh ich co u ld  be 
passed tax-free to  a spouse be fo re 1976) and 
$425,000 w ill experience a s ign ifican t reduc tion  
in  estate taxes as a resu lt o f  the u n if ie d  cred it and 
the en larged m a rita l d educ tio n . A  m uch sm alle r 
num ber o f  fa rm  estates, p robab ly  less than 8,500
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each year, w ill be b ig  enough to  be su b je c t to  
estate tax lia b i lity  an d  there fo re  p o ten tia lly  e lig i­
b le fo r the bene fits p ro v id ed  b y  Sections 2032A 
and 6166. M an y  w o u ld  no t in  fac t be e lig ib le  fo r 
o r w o u ld  no t e lect to  take  advan tage o f  these sec­
tio n s, b u t those th a t w o u ld , co u ld  en jo y  s ig n if i­
can t tax  redu c tio n s .

b. Effectiveness for Reducing the Rate o f
Conversion o f Farmland

A s we have a lre ady  in d ic a te d , one o f  the m a jo r 
argum ents in  suppo rt o f  S ections 2032A and 
6166 was th a t fa rm  esta tes were lan d  poor— that 
they con ta in  too  few  liq u id  assets w h ich  co u ld  be 
used to  p ay a dm in is tra tio n  expenses and estate 
taxes. A s a re su lt , it is a rgued , m any executors 
are fo rced  to  se ll p a rt o r a ll o f  the fa rm , o ften  to 
specu la to rs o r deve lopers, th e reby co n tr ib u tin g  
to the dec line  in the  supp ly  o f  fa rm land  and  the 
dem ise o f  the  fam ily  fa rm er.

C lea r ly , i f  a fa rm  is p u rchased  b y  a young 
farm er o r b y  ne ighbo rin g  fa rm ers, there is no 
loss o f  fa rm lan d . T h is o ccu rs o n ly  when the land  
moves in to  the co n tro l o f  non-farm ers. F u rth e r­
more, in su ffic ie n t l iq u id ity  is o n ly  one o f  m any 
reasons w hy execu to rs se ll fa rm lan d . The m ost 
im portan t is th a t there is no he ir ab le  and w illin g  
to con tin ue  the fa n n in g  opera tion . In  rural- 
u rban  fr inge areas, su b u rb an  deve lopm ent m ay 
have in tru d ed  to  such  an ex ten t th a t it no longer 
appears fea s ib le  to  co n tin ue  the fa rm ing  opera­
tion  a t the present lo ca tio n . T h u s , the executo r 
se lls and  the heirs use the proceeds to b u y  
ano ther fa rm  fa rth e r o u t, i f  they w ish to  fa rm . 
O bv io u s ly , the  tax  ben e fits  p ro v id ed  b y  Sections 
2032A and  6166 w o u ld  no t have any e ffe c t on 
these k in d s o f  s itu a tio n s .

The e ffec tiveness o f  these tw o  sections as a 
means o f  p ro tec tin g  fa rm lan d  is m easured b y  the 
extent to  w h ich  they b rin g  a b o u t a reduc tion  in 
the num ber o f  esta te sa les o f  fa rm lan d  tha t are 
made p r im a r ily  because o f  in su ffic ie n t liq u id ity  
to buyers w ho w ill con ve rt the  land  to  non-farm  
uses. W e have a lre ady  seen th a t o n ly  abo u t 30 
percent o f  fa rm  esta tes are la rge enough to  be 
sub je c t to  the estate ta x . T hose th a t are too  sm a ll 
w ill o b v io u s ly  no t be a ffe c te d  b y  these bene fits . 
W e have seen , too , th a t som e 85 percen t o f  fa rm  
sales are to  buye rs w ho  expect to  fa rm  fo r a t least

five years. Such fa rm s are no t a t r isk  o f  im m e­
d ia te  conversion  to  non-farm  use.

N ex t, we m ust estim ate how  m any o f  the es­
tates w h ich are e lig ib le  fo r Sections 2032A and  
6166 trea tm en t w ill have l iq u id ity  p rob lem s th a t 
are se riou s enough so th a t some o r a ll o f  the fa rm  
rea lty  w o u ld  be so ld  in  the absence o f  the Section  
2032A and  Section 6166 tax p references, b u t no t 
so serious th a t they w ou ld  be so ld  desp ite th em .39 
Two stud ie s shed som e lig h t on these q ue s tio n s . 
The firs t in vo lved  an ana lys is o f  1973 estate tax 
re tu rn s b y  James D . Sm ith  and S tephen F ra n k ­
l in .40 They com puted  the ra tio  between (1) fe d ­
era l estate taxes and adm in is tra tive  co sts and  (2) 
liq u id  assets (not in c lu d in g  life  insurance) m inu s 
d eb ts , w h ich  th ey regarded as a con se rva tive  
m easure o f  the e sta te ’s a b ility  to  pay estate taxes 
w ith o u t fo rced  liq u id a t io n  o f  less m arke tab le  
assets. T hey fo un d  tha t fo r estates in the size 
categories o f  $200,000 and  over (which w o u ld  be 
those p o ten tia lly  lia b le  fo r  estate taxes a fte r 
1976), between 80.2 percent an d  84.5 percen t 
were liq u id , w ith  ra tio s be low  0.75. Between 11.5 
percent and  14.3 percent o f  the esta tes in  the 
va r io u s sa les classes had po ten tia l l iq u id ity  p ro b ­
lem s w ith  ra tio s in  excess o f  1.0.41

The second s tu d y  in vo lved  an ana lys is o f  64 
large Iow a  fa rm  estates p roba ted  between 1970 
and  1974.42 T h is s tu d y  de fin ed  in su ffic ie n t l i ­
q u id ity  as an “ excess o f  to ta l p roba te  expenses 
and costs over to ta l liq u id  a sse ts ,”  where to ta l 
p robate expenses in c lu ded  net in deb tedness, net 
dea th  taxes, and to ta l esta te se ttlem en t co sts, and 
to ta l liq u id  assets in c lu d ed  the net va lu e  o f  
sto ck s , b o n d s , check ing  acco un ts , p rom isso ry 
no tes, sav ing a ccoun ts , ce rtif ica te s o f  d epo sit, 
and cash . The s tu d y  fo un d  th a t 22 percent o f  the 
estates had a p roba te  co st/ liq u id  asset ra tio  in  ex­
cess o f  l . 43 One o f  the m ost in te resting  ob se rva ­
tions was th a t farm ers take  steps to  increase th e ir 
liq u id ity  between the ages o f  50 and 75, so th a t 
estates o f  o ld e r fanners are s ig n if ic a n tly  m ore 
liq u id  than  are those o f  w o rk in g  fa rm ers in  m id ­
career.

N e ither s tu d y  gave b reakdow n s o f  the d a ta  
concern ing estates w ith  ra tio s h igher than  1, so 
tha t we do  no t know  w hat percentage had  l iq u id ­
ity  p rob lem s too  serious r.o be so lved  b y  the tax  
preferences a va ila b le  unde r Sections 2032A and
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6166. On the basis o f  the tw o  stu d ie s , and in  ligh t 
o f  the va r io u s co n se rva tive  assum p tions made 
th roughou t th is an a ly s is , it  seem s reasonab le to 
estim ate th a t a b o u t 15 percent o f  large estates 
su b je c t to  the fe d e ra l esta te tax  w ill have a 
serious, b u t n o t to o  se r iou s, liq u id ity  p rob lem  
wh ich can be  s ig n if ic a n tly  am e lio ra ted  b y  Sec­
tio n s 2032A and  6166 ta x  p references. E ach  year 
some 1,300 (15 percen t o f  8,500) estates w ou ld  
fa ll in to  th is ca tego ry .

I f  the estim ates are accu ra te  th a t o n ly  15 per­
cent o r so o f  fa rm  esta tes la rge enough to  be su b ­
je c t to  the esta te  ta x  a c tu a lly  experience serious 
liq u id ity  p ro b lem s, i t  fo llo w s  th a t fo r  every farm  
estate large enough  to  be su b je c t to  estate tax 
lia b ility  th a t m ay be  saved from  partia l o r  fu l l l i ­
q u id a tio n  b y  S ection s 2032A and 6166, there are 
five o r six o the rs th a t w ill be ab le  to  take ad van ­
tage o f  the s ig n if ic a n t tax  sav ings they o ffe r  b u t 
th a t w o u ld  co n tin u e  in  opera tion  even i f  these 
benefits were no t a va ila b le . D eath  tax bene fits , 
therefo re , appear to  be  in e ffic ie n t in  so lv in g  the 
liq u id ity  p rob lem s o f  a  sm a ll fra c tio n  o f  o u r na­
t io n ’s large fam ily  fa rm s , an d  th ey p ro v ide  no 
assistance to  the va s t m a jo r ity  o f  sm a lle r fam ily  
farm s.

In  some reg ion s , where la rge fa rm s are typ ica l, 
however, a  su b s ta n t ia l percentage o f  fa rm  estates 
m ay bene fit from  the p ro v is ion s o f  Sections 
2032A and 6166. T hese  b en e fits m ay have an e f­
fect on dec is io n s to  se ll a s ign ifican t n um ber o f  
fa rm s in  such  reg ion s . In  a d d it io n , since on ly  the 
large fa rm ers are lia b le  fo r  federa l estate taxes, 
the percentage o f  to ta l fa rm  acreage wh ich  is e f­
fected b y  th e  ta x  p ro v is io n s w ill be la rger than 
the percentage o f  fa rm s whose estates are bene­
fite d  b y  them .

In  co n c lu s io n , C ongress m ay have p rom ised a 
lo t more th an  it  gave w ith  Sections 2032A and 
6166. O n ly  a sm a ll fra c t io n  o f  the n a tio n ’s fam ily  
farm s w ill be b ig  enough  to  be e lig ib le  fo r the 
bene fits . O n ly  a fra c t io n  o f  large fa rm  estates 
have the l iq u id i ty  p rob lem s wh ich  Congress 
sought to  a lle v ia te , w h ile  the rest w ill be ab le  to  
ava il them selves o f  th e  advan tages. M an y  o f  the 
executors o f  e lig ib le  esta tes w ill f in d  the restric­
tion s im posed b y  S ection s 2032A and 6166 so 
onerous— espec ia lly  th e  back-tax paym ents im ­
posed i f  the  fa rm  is  so ld  to  a non-qua lified  heir

— tha t they w ill choose no t to  a va il them selves o f  
them . O thers, espec ia lly  those w ith  la rger estates, 
w ill have such  serious liq u id ity  p rob lem s th a t 
even su b stan tia l tax reduc tio n  and de fe rra l w ill 
no t fo re sta ll p a rtia l o r fu l l liq u id a t io n . S till 
o thers w o u ld  be  bough t b y  fa rm ers fo r fa rm  use . 
A lso , tax  bu rd en s are o n ly  one o f  m any reasons 
w hy fa rm s are so ld  a fte r the dea th  o f  th e ir 
owners. T ax  bene fits w ill have lit t le  im pact where 
sa les are m ade fo r non-tax reasons. In  sh o rt, 
o n ly  a sm a ll percentage o f  fa rm  estates w ill a c tu ­
a lly  b ene fit from  Section 2032A.44

3. Broader Impacts on Agricultural Land
Markets and Farm Structure

W h ile  the tax p references p ro v ided  b y  Sections 
2032A and 6166 u n do u b te d ly  w ill m ake it po s­
s ib le  fo r  a sm a ll num ber o f  w ea lth y fa rm  fam ilie s 
to  keep the ir fa rm s in ta c t a fte r the death  o f  the 
p rin c ip a l fa rm er, th ey prom ise to  have o ther, 
p oo rly  an tic ip a ted  e ffec ts w h ich  are de tr im en ta l 
to  the con tin ued  p rosperity  o f  the fam ily  fa rm er. 
F irs t , to  the exten t th a t these preferences do  
reduce fo rced  sales b y  estates, they w ill d rive  up  
the price o f  fa rm lan d  and restr ic t the supp ly  
ava ilab le  fo r purchase b y  yo ung  farm ers desiring  
to  en ter a g r ic u ltu re .43 Second , fam ilie s who elect 
Section 2032A va lu a tio n  and Section 6166 de fe r­
ra l are lo cked  in  fo r a period o f  15 years b y  th e ir 
desire to  a vo id  the d isa stro u s consequences o f  
triggering the recap tu re o f  the taxes saved b y  Sec­
tion  2032A va lu a tio n , te rm ina tion  o f  the Section 
6166 or 6166A de fe rra l op tion , and the greater 
po ten tia l cap ita l ga ins tax  lia b i l ity .46 T h is  w ill 
tend to  reduce fu r th e r the am oun t o f  la n d  th a t is 
be ing o ffe red  fo r sa le . T h ird , as we have dem on ­
stra ted  in the ana lys is abo ve , these estate tax  
preferences m ake fa rm land  a re la tive ly  m ore a t­
trac tive  investm en t b y  p ro v id in g  s ign ifican t tax  
preferences to  those ab le  to  ava il them se lves o f  
them , th u s en tic ing  w ea lth y non-farmers to  in ­
vest in fa rm  rea l esta te , and thereby fu r th e r d r iv ­
ing up  fa rm lan d  p rice s .47 F o u r th , ex isting  
farmer-owners have a tax-subsid ized advan tage 
wH ch enab les them  to  b id  h igher fo r a d jo in in g  
land  than non-land-owning buye rs such  as young  
farm ers w ho are try ing  to  get s ta r te d .4* F if th , the 
specia l v a lu a tio n  is no t a va ilab le  fo r  tran sfe rs
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TABLE 3-4
ESTIMATE OF NUMBER OF FARMS W ITH SERIOUS 
LIQUIDITY PROBLEMS TH A T W OULD ELECT 
SECTIONS 2032A AND 6166 TREATM ENT EACH YEAR

Number
Percent of 
Eligible Farms

Percent of Total 
Number Probated

Total Number of Farm 
Estates Probated 
Each Year

28,000 100%

Farms Large Enough to 
Be Liable for Federal 
Estate Tax

8,500 100 30

Farms with Liquidity 
Problems Likely to Be 
Ameliorated by 
Sections 2032A and 6166

1,300 15 4.6

during  life tim e , th u s  lim it in g  fa rm ers’ f le x ib ility  
in p lann ing th e ir e sta te s/9

In  sum , in stead  o f  ass istin g  the “ fam ily  
fa rm e r,”  these estate tax am endm ents p rom ise to 
have the e ffe c t o f  streng then ing  the com petitive  
position  o f  the w ea lth y fam ilie s who can take  ad ­
vantage o f  th em ,50 and m ak in g  it m ore d if f ic u lt  
fo r young fam ily  fa rm ers to  get sta rted  by re­
stric ting  the supp ly  o f  la n d  and  ra ising  its price 
bo th because o f  sca rc ity  an d  the cap ita liza tio n  o f 
farm  estate tax  p re fe rences .51

B. State Death Tax Incentives for Farmers
A  few  sta tes h ad  enacted specia l p rov is ions 

designed to  so ften  the im pact o f the ir inheritance 
and estate taxes on  fa rm  estates be fo re  1976. 
O regon, fo r in stance , perm itted  fa rm s wh ich  
were zoned fo r exc lu s ive  fa rm  use to  be ap ­
praised at th e ir fa rm  use va lu e  fo r O regon in ­
heritance tax purposes. M an y  o ther states a u th ­
o rized the sta te  tax  com m iss ioner to  agree to  in ­
sta llm en t paym ent o f  death  taxes i f  he was per­
suaded tha t tim e ly  paym en t w ou ld  su b je c t the 
estate to  un due  ha rd sh ip , su ch  as p a rtia l liq u id a ­
tion  o f  an opera ting  fa rm . In  an e ffo r t to 
sim p lify  the adm in is tra tio n  o f  esta tes, a  few  
states had adop ted  the fede ra l estate tax law  
de fin itio n  o f  the taxab le  esta te fo r sta te estate tax 
purposes and then set the sta te estate tax  equa l to 
the m axim um  sta te dea th  tax  c re d it52 ava ilab le

unde r federa l law . F in a lly , m ost states had 
adop ted  “ p ick-up”  taxes wh ich ensured tha t i f  
the sta te dea th  taxes on a p a rtic u la r estate were 
less than  the a llow ab le  state dea th  tax c re d it, a 
tax w ou ld  be im posed w h ich  w ou ld  p ick up  the 
ba lance o f  the c red it. In  m ost sta tes, th is w ou ld  
happen o n ly  fo r ve ry  large estates, because fo r 
sm a lle r estates m ost sta te dea th  tax rates are 
h igher th an  co rre spond ing  federa l ra te s .51

The passage o f  the T ax R e fo rm  A c t o f  1976 
triggered a spate o f  a c tiv ity  across the na tion  as 
m any sta te  leg is la tu re s were pressed to  m ake 
a va ila b le  to  fa rm ers and  c lo se ly  he ld businesses 
the k in d  o f  tax bene fits w h ich  were p ro v ided  in 
Sections 2032A  and  6166 o f  the In te rn a l Revenue 
C ode . T he m ovem ent proceeded apace to  sim ­
p lify  the adm in is tra tio n  o f  estates b y p iggy­
b ack in g  the sta te  estate tax  on federa l estate tax 
law .

/. Appraisal at Farm Use Valuation
A s o f  la te  1980, six teen sta te s54 use the federa l 

estate tax  law  to  de fin e  the taxab le  estate fo r 
sta te  estate tax pu rposes, an d , in  m ost cases, im ­
pose a sta te  estate tax in  the am oun t o f  the per­
m iss ib le  sta te  dea th  tax  c red it. (South C aro lin a 
uses the pre-1976 ru le s fo r de te rm in ing  the tax­
ab le  estate and th e re fo re  does no t in c lu de  Section 
2032A.) F o r a ll o f  these sta tes th is means that 
fa rm s q u a lify in g  fo r  Section 2032A treatm ent
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w ill have th e ir sta te esta te taxes reduced  in  the 
same w ay as th e ir fe de ra l taxes are reduced . In  
ad d it io n , e igh t sta tes added  p ro v is ion s to  the ir 
death tax law s tha t were id en tica l to  o r c lo se ly  
m odeled a fte r Section 2032A.11 F o u r o thers and 
Puerto  R ico  perm it p re fe ren tia l va lu a t io n  o f  
e lig ib le fa rm land  b u t d o  n o t fo llo w  e ither o f  the 
firs t tw o app roaches.16

M ich ig an ’s s ta tu te  tie s e lig ib ility  fo r  p re fer­
en tia l va lu a tio n  (as does O regon ’s) to  p a rtic ip a ­
tion  in its F a rm land  Open Space P rese rva tion  
P ro g ram .”  The fa rm  m ust be devo ted  p rim arily  
to a g r icu ltu ra l use and  be e lig ib le  as fa rm land  
under the F a rm land  and Open Space P reserva­
tio n  A c t , and the he ir m ust have executed a fa rm ­
land deve lopm ent righ ts agreem ent. The farm  
real and persona l p roperty  m ust con stitu te  50 
percent o f  the a d ju s te d  v a lu e  o f  the estate and 
the farm  real p roperty  m ust co n stitu te  25 percent 
o f  th is a d ju s te d  va lu e . T he deceden t m ust have 
ow ned , and m a te r ia lly  p a rtic ip a ted  in  the m an­
agement o f  the estate fo r  fiv e  o u t o f  the eight 
years im m ed ia te ly  p reced ing h is d ea th . H a lf  o f  
the c lea r m arke t va lu e  o f  e lig ib le  fa rm  p roperty is 
exempt from  inheritance ta x , and  taxes on the 
o ther h a lf  can be de fe rred  fo r 10 years w ith o u t 
pena lty o r in te rest. T en years a fte r the he ir signs 
an agreem ent, the 50 percen t exem ption becomes 
perm anent i f  the agreem ent is s t i l l be ing 
sa tis fied .

In  1980, P ue rto  R ico  am ended its  estate tax 
law  so as to  a llow  a d edu c tio n  o f  100 percent o f  
the va lu e  o f  fa rm  p roperties i f  the deceased had 
received m ore than  50 percent o f  h is incom e 
from  the fa rm  d u r in g  the th ree years preced ing 
h is dea th . T he taxes w h ich  w o u ld  have been im ­
posed on the fa rm  p roperty  co n stitu te  a f irs t lien 
on the p roperty w h ich  becomes due  i f  the farm  
ceases to  be an active u n it o f  p ro duc tio n  w ith in  
ten years o f  the deceden t’s dea th . I f  the land  is 
s t i ll in active  p ro duc tio n  at the end o f  ten years, 
the taxes are aba ted  and  the p roperty  becomes 
exempt from  the paym ent o f  estate ta xe s .1'

T he  sta te law s a llow in g  p re fe ren tia l v a lu a tio n  
o f  fa rm  p roperty have a ll been passed so recen tly 
th a t o n ly  fragm en ta ry  ev idence is a va ila b le  abou t 
the frequen cy o f  u se , ta x  sav ings, o ve ra ll tax 
losses, adm in is tra tive  p rob lem s, and  so fo r th , in-

TABLE 3-5
STATE DEATH T A X  BENEFITS FOR FARMERS

States Using Federal Definition of Taxable Estate, 
thus Incorporating Section 2032A

Alabama

Alaska

Arizona

Arkansas

Colorado

Florida

Georgia

Minnesota

Missouri

Montana

New Mexico 
New York 

North Dakota 
Utah 

Vermont 

Virginia

States Having Provisions like Section 2032A in their 
Death Tax Law

California

Delaware

Illinois

Kansas

Kentucky

Mississippi

Tennessee

Washington

States with Other Forms of Farm Use Valuation

Connecticut

Maryland

Michigan

Oregon

Puerto Rico

vo lved  in the app roach . W ha t has beer, sa id  o f  
the strengths and weaknesses and  the va r io u s im ­
pacts o f  Section 2032A a t the fede ra l le ve l a lso  
app lies to  these sta te p rogram s.

2. Deferral o f Payment o f Taxes
S ix  s ta te s , C a l i fo r n ia ,  K an sa s , M ic h ig a n , 

M inneso ta , N ew  Y o rk , and  W isco n sin , have 
e ither in co rpo ra ted  Section  6166 in to  th e ir sta te 
death  tax law s o r adop ted  su b s ta n tia lly  s im ila r 
p ro v is io n s .19

M an y  states a llow  extensions fo r  a ll types o f  
estates fo r va ry in g  p erio ds o f  tim e s im p ly  on  the 
basis o f  a f in d in g  o f  u n du e  h a rd sh ip .60 F o r in ­
stance , V e rm on t’s law  a llow s the  com m iss ioner 
o f  revenue to ex tend paym ent up  to  five  years 
w ith o u t in terest i f  he f in d s  un due  ha rd sh ip , o r 
w ith  in terest a t the  ra te  o f  1/2 o f  I percent per 
m on th  i f  he f in d s “ good  cau se”  has been shown . 
Tennessee’s a llow s the  com m iss ioner to  agree to 
paym ent in  in sta llm en ts i f  he f in d s  th a t paym ent 
o f  the taxes on the due  d a te  w o u ld  necessita te the
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sale o f  any p o rtio n  o f  the esta te a t a sac rifice  o r 
at an in adequa te  p r ice .61

C. Conclusions
A s we have in d ic a te d  in  the ana ly s is o f  Section 

2032A, bo th  the concep t and  the de ta iled  app li­
ca tion o f  p re fe ren tia l v a lu a t io n  o f  fa rm lan d  fo r 
death tax  purposes are f law ed . F ir s t , i t  is no t par­
t ic u la r ly  e ffe c tive  in  redu c in g  the ra te  o f  co n ­
version o f  fa rm lan d  re su lt in g  from  estate l iq u id ­
ity  p rob lem s. S econd , it  has unde s irab le  and 
coun ter-productive s ide  e ffe c ts . T h u s , it w o u ld  
be unw ise fo r  sta tes s im p ly  to  a dop t such  p ro ­
vis ions b y  them se lves. S t i l l , as w ith  d iffe re n tia l 
assessment, these tax  in cen tive s have a p lace in  a 
comprehensive a g r ic u ltu ra l la n d  p ro tec tion  p ro ­
gram wh ich  in c lu d e s e ffe c tive  m easures fo r  pre­
ven ting the con ve rs ion  o f  fa rm la n d . T he tax 
benefits a ffo rd e d  b y  Section  2032A eva lu a tio n  
are app rop ria te  in cen tive s to  in du ce  partic ip a tio n  
in the p rog ram s. In  fa c t , in  crea ting  an  in teg ra ted  
ag ricu ltu ra l la n d  p ro tec tio n  p rog ram , states 
shou ld  e lim in a te  m any o f  the p resen t e lig ib ility  
requ irem ents an d  s im p ly  m ake the bene fits a va il­
ab le to  esta tes w h ich  are su b je c t to  strong , la sting  
land use co n tro ls  as a re su lt o f  the p rog ram . In  
ad d it io n , there is co n s ide rab le  suppo rt across the 
co un try  fo r m ak in g  fede ra l and  sta te dea th  taxes 
un ifo rm  b y  s im p ly  m ak in g  sta te  dea th  taxes 
equa l to  the ta x  c red it a llow ed  b y  Section  2011 o f 
the In te rn a l R evenue C o d e .62 The b ro ade r a d ­
vantages ach ieved  th e reby  o f  s im p lify in g  estate 
p lann ing and adm in is tra t io n  w o u ld , in  the ju d g ­
ment o f  m any , m ore than  com pensate fo r  the 
specific d isadvan tages o f  Section  2032A.

The op tion  p ro v id ed  b y  S ection  6166 to  pay 
estate taxes in  in sta llm en ts is a va ila b le  to  c lo se ly  
held businesses, as w e ll as to  fa rm s. I t s  fo cu s is 
con siderab ly b ro ade r th an  S ection  2032A. Y e t, i f  
an estate has se r io u s p rob lem s o f  liq u id ity , its  ex­
ecu to r sh o u ld  be a llow ed  to  pay the taxes in  
in sta llm en ts, w he the r o r n o t fa rm  p roperty  o r a 
c lose ly h e ld  bus iness is in vo lv e d . T h is w o u ld  
avo id  g iv in g  a spec ia l ta x  b en e fit to  fa rm  p rop ­
erty and the rise in  la n d  va lu e  w h ich  w ou ld  re su lt 
from  the cap ita liza tio n  o f  tax  advan tages. I t  
seems p re fe rab le  to  the Section  6166 approach .

TABLE 3-6
T A X  INCENTIVE PROGRAMS W HICH ARE 
LINKED TO DIRECT CONTROLS OF LAND USE

1. Programs for Reducing the Impact of Real Prop­
erty Taxes

Nebraska: Differential assessment is available 
only in areas which a county has zoned for agri­
cultural use.

California and New Hampshire: (Program 2) An 
owner must enter into an enforceable restrictive 
agreement in order to be eligible for differential 
assessment.

Michigan: An owner must sign a farmland devel­
opment rights agreement in order to be eligible for 
real property tax credits against his state income 
tax.

Wisconsin: An owner must enter into a restrictive 
agreement or land must be zoned for agricultural 
use (or in rural counties must be part of an agri­
cultural preservation plan) in order for owner to 
be eligible for real property tax credits.

2. State Inheritance Tax Incentives

Michigan: The land must be subject to a farmland 
development agreement in order to be eligible for 
preferential valuation for estate tax purposes and 
deferral of estate taxes.

IV. INTEGRATION OF TAX INCENTIVES 
WITH OTHER APPROACHES TO FARM­
LAND PROTECTION

T ax  in cen tives , lik e  m ost o the r techn iques , are 
no t, b y them se lves, e ffe c tive  too ls fo r reduc ing  
s ig n if ic a n tly  the ra te  o f  conversion  o f  ag ricu l­
tu ra l la n d . H ow ever, when in c lu ded  as part o f  an 
in teg ra ted , m u lti- face ted ag r ic u ltu ra l lan d s p ro ­
gram  they p ro v ide  econom ic bene fits w h ich  may 
m ake the p rogram  econom ica lly  a ttra c tive  and 
equ ita b le . T ab le  3-6 sum m arizes the steps which 
states have taken  to  lin k  tax  incen tives w ith  o ther 
e lem ents o f  th e ir fa rm lan d  p rogram s.

C itizen s and p o licy  m akers who are in terested 
in  streng then ing a g r ic u ltu ra l lan d  p ro tec tion  p ro ­
gram s m ust u n de rs tan d  th a t tax  incen tives
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should be linked with effective direct controls ability of these tax benefits may determine
over land development such as restrictive agree- whether or not an effective protection program is
ments or exclusive agricultural zoning. The avail- politically acceptable.

CHAPTER 3 FOOTNOTES
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52. l.R.C. 6 2011. In the Revenue Act of 1926, 
Congress enacted provisions permitting slate in­
heritance and estate taxes actually paid with 
respect to transfers of property included in the

federal gross estate to be credited against any 
federal estate tax due on the estate. The credit 
was initially limited to 80 percent of what was 
then known as the basic tax under the 1939 Inter­

nal Revenue Code, but it is now subject to 
specific percentages of the federal estate tax set 
out in Section 2011 of the Internal Revenue Code 
as follows:

TABLE FOR COMPUTATION OF MAXIMUM CREDIT 
FOR STATE DEATH TAXES

(A)
Taxable 
estate 
equal to 
or more 
than—

(B)

Taxable 
estate 
less than—

(C)

Credit on 
amount 
in column 
(A)

(D)
Rates
of credit on 
excess over 
amount in 
column (A)

$ 40,000 J  90,000 S ..........
Percent

.8
90,000 140,000 400 1.6

140,000 240,000 1,200 2.4
240,000 440,000 3,600 3.2
440,000 640.000 10,000 4.

640,000 840,000 18,000 4.8
840,000 1,040,000 27,600 5.6

1, CM0,000 1,540,000 38,800 6.4
1,540,000 2,040,000 70,800 7.2
2,040,000 2,540,000 106,800 8.
2,540,000 3,040,000 146,800 8.8

3,040,000 3,540,000 190,800 9.6
3,540,000 4,040,000 238,800 10.4
4,040,000 5.040,000 290,800 11.2
5,040,000 6,040,000 402,800 12.
6,040,000 7,040,000 522,800 12.8

7,040,000 8,040,000 650,800 13.6
8,040,000 9,040,000 786,800 14.4
9,040,000 10,040,000 930,800 15.2

10,040,000 1,082,800 16.

A credit is especially valuable for an estate 
because it allows a dollar-for-dollar reduction of 
the federal estate tax liability by an amount equal 
to the maximum permissible state death tax 
credit. The effect is to shift tax revenue from the 
federal government to the state without any in­
crease in the death tax liability of the decedent's 
estate.
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Stat. Ann. §§ 198.01 to 198.44; Ga. Code. lit. 91. 
§§ 91A.570I to 91A.5705; Minn. Stat. Ann. § 
291.C75 (Supp. 1980); Mo. Rev. Stat. §§ 
145.010-145.350; Montana Session Laws of 
1979, ch. 705, §6 1 to 12 (S.B. 508); N.M. Slat. 
Ann. §8 7-7-1 to 7-7-2 (Supp. 1980); N.Y. Tax 
Law & 954a (Supp. 1980); N.D. Cent. Code §§

57-37.1-01 to 57-37.1-21; S.C. Cotie 5 12-15-10 
to 12-15-1670; (This law incorporates the 
pre-1976 federal estate tax law and as a con­
sequence does not make § 2032A treatment 
available. Amendatory legislation to correct this 
has been introduced); Utah Code Ann., lit. 59, 
§§ 59-12-1 to 59-12-55; Vt. Stat. Ann.,.til. 32. §§ 
7401 to 7497; Va. Code 55 58-238.1 to 58-238.16 
(Supp. 1980).

55. Cal. Rev. and Tax Code, 5 13311.5; Del. 
Code, tit. 30, § 1314. See 1 CCH State In­
heritance, Estate and Gift Tax Rpts., 1 1805; ch.
56, Laws of 1979; 111. Stat. Ann., ch. 120, 5 385 
(Smith-Hurd Supp. 1980); Kan. Stat. Ann. An.
15. 55 79-1501 to 79-1530, (1980 Supp.) Ky. Rev. 
Stat., 55 140-300 to 140-360, as amended by ch. 
138 55 to 12 (1978 Regular Session Laws); 
Miss. Code tit. 27, 5 27-9 (Supp. 1980); Tenn. 
Code Ann. 5 30-1621, L. 1978, ch. 731, 5 11; 
Wash.: ch. 209, 55 26 to 34, 46th Legis., First 
Extraordinary Session.

56. Conn. Gen. Stat., 5 12-349 (West Supp. 
1980); Md. Ann. Code, An. 81, 5 154 (Supp. 
1980); Mich. Comp. Laws Ann., 5 205.202d

(Supp. 1980); Ore. Rev. Stat., { 118.155 (Repl. 
1975), as amended by ch. 553, 5 12, Ore. Laws of 
1979; Laws of P.R. Ann. tit. 13, ch. 402 § 5058 
(1980 Supp.).

57. Mich. Comp. Laws 5 205.202b (Supp. 1980).

58. Laws of P.R. Ann. tit. 13 ch. 402 5 5058 
(Supp. 1980).

59. Cal. Rev. & Tax Code, § 1418:1 (Supp. 1980); 
Kan. Stat. Ann. An. 15 (Supp. 1980); Mich. 
(Supp. 1980) Comp. Laws Ann. 5 205.202. § 
206.203 ans 5 205.221; Mir.n. Stat Ann. 5 291.1! 
Subdiv. 1 (aXSupp. 1980); N.Y. Tax Law. An. 
26 (Supp. 1980); Wis. Stat. Ann. ,5 72.22 (Supp. 
1980).

60. See "Survey of State Death Tax Systems," 
( s u p r a  n. 53).

61. See Tenn. Stat. Ann. 5 30-1627 (Supp. 
1980).

62. See “Effect of the Tax Reform Act of 1976 
on State Taxation of Decedents' Estates," 14 
R e a l  P r o p e r t y ,  P r o b a t e  a n d  T r u s t  J .  523-539 
(1979).
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Oregon’s Agricultural Lands Protection Program

You have asked for a background report concerning Oregon's state­
wide planning program as it relates to zoning for the protection 
of agricultural lands.

Oregon has a state agency responsible for developing and enforcing 
statewide planning goals. State agencies and local governments 
must comply with these goals by incorporating them into their 
plans of development and by adopting appropriate zoning, subdivi­
sion and other ordinances'.- One of the statewide "goals concerns 
agriculture. This goal requires that all agricultural lands, 
mainly defined by use of the U.S. Soil Conservation Service Soil 
Capability Classification System, be inventoried before decisions 
can be made about their ultimate use. Once inventoried, those 
lands suitable for agriculture must be protected through use of 
local comprehensive plans and exclusive farm use (EFU) zoning.

EFU zoning restricts land uses to farming and compatible nonfarm 
uses within the zone. Land EFU zoned must have divisions of land 
reviewed for compliance with statewide goals. State agencies and 
local governments are forbidden to restrict farming practices on 
EFU land, and such land is also given a differential property tax 
assessment.

O R E G O N ' S  L A N D  U S E  P R O G R A M  

S t a t e  P l a n n i n g  a n d  L o c a l  P o w e r

Oregon's agricultural land protection program is an integral part 
of the statewide planning program. This Planning Program was 
established in 1973 (S.B. 100) when the Land Conservation ar.d De­
velopment Commission (LCDC) was created to administer a statewide 
land use program and review the development plans of cities, 
counties, state agencies and special districts. The LCDC is em­
powered to set mandatory planning standards, known as goals, with

SUMMARY
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These goals are not used as regulations for particular parcels 
of property, but rather a standard against which all local land 
use decisions are gauged. A failure to conform local plans or 
decisions to the goals may lead to invalidation of the plans or 
decision, by LCDC or the courts. While some goals contain only 
generalized policy statements (energy and transportation goals;, 
others such as the urbanization and agricultural goals contain 
specific procedures to be followed.

Finally, an important aspect of the program is the appeals 
process by which local governments, state agencies and affected 
citizens can appeal a local or state government action affecting 
land-use to LCDC if it is alleged to violate the statewide 
planning goals. Since November 1, Oregon has had a new three 
member Land Use Board of Appeals to hear land use cases. The 
Board acts as a court on question of interpretation of law, and 
as a hearing officer to LCDC on questions of land use policy 
interpretation. LCDC has the final word on interpretation of 
land use policy. Land use decisions are ultimately appealable 
to the Oregon Court of Appeals.

PROTECTION OF AGRICULTURAL LANDS

State Policy

Agriculture is the second largest industry in Oregon, and recorded 
gross sales of $1.25 billion in 1978. The agricultural lands 
protection policy is based on a statutorily established Exclusive 
Farm Use Zone (EFU) and Statewide Planning Goal 3, "Agricultural 
Lands." The EFU Zone provides farmers with tax and other benefits 
and limits activity ^hich might be detrimental to agriculture.

Oregon law establishes an agricultural land use policy of four 
basic elements (Oregon Rev. Stat. § 215.143). First, agricultural 
land is declared an efficient means of preserving resources and 
a physical, social, aesthetic and economic asset to the people 
of the state. Second, preservation of a maximum amount of such 
land in large blocks is found necessary to maintain the state's 
agricultural economy. Third, because of conflicts in uses, , 
increases in community services costs, and loss of open spsce in 
urban areas, expansion of development into rural areas is deter­
mined to be of public concern. Finally, EFU zoning which limits 
rural development, is found to justify incentives and privileges 
offered to owners of rural lands.

Statewide planning Goal 3 elaborates this policy by requiring 
that agricultural lands be preserved and maintained for farm use 
consistent with existing end future needs for agricultural products, 
forest and open space. It also requires that such lands be 
inventoried and protected through use of the EFU.
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Goal 3 defines agricultural lands by reference to the Soil Capability 
Classification System of the U.S. Soil Conservation Service as 
well as other lands suitable for farming based on soil fertility, 
climatic conditions, availability of water and other factors. 
Agricultural lands, as defined by the goal, must be inventoried 
before any decisions can be made about their ultimate use. A 
significant aspect of the agricultural land definition is that 
it is not limited to "prime farmlands," but covers virtually all 
agricultural land because :the agricultural economy of Oregon is 
believed dependent on other than prime lands. The definition is 
based.upon scientific data, not upon current trends in agricultural 
economics oi the individual management skills of the farmer.

Once farmlands have been inventoried, it is decided whether the 
land is actually available for farm use o^ has been committed 
to nonfarm uses based upon surrounding development, parcelization, 
available services and other factors. Agricultural land is to be 
preserved by local comprehensive plans and EFU zoning. Exceptions 
for particular lands are made in the development or revision 
of the local comprehensive plan. Excepted from the agricultural 
lands goal are lands no longer available for farm use because they 
have been physically developed upon, or because the land has been 
irrevocably committed to urban or rural uses.. Also excepted are lands 
needed for future nonfarm uses if determined by the local compre- 
hensi.ve plan to be needed for either an urban or rural nonfarm 
use. The plan must specifically justify this type of exception.

Permitted Uses in the EFU
* *

The EFU Zone is used in rural farm areas and allows a wide variety 
of nonfarm uses. EFU Zones do not limit land use exclusively to 
farming. The primary purpose of the EFU Zone is to insure corn- 
compatible development and allow farming to take place free from 
interference. Farm uses which are encouraged in the EFU Zone 
are broadly defined. .Farm use means the current employment 
of land, including lands under buildings, supporting farming prac­
tices to obtain a money profit by raising, harvesting and selling 
crops or by feeding, breeding, managing and selling livestock, 
poultry fur-bearing animals, or honeybees. Farming also includes 
dairying and the sale of dairy products or a.iy other agriculture 
or horticultural use or animal husbandry. (Oregon Rev. Stat. § 
215.203).

Several nonfarm uses may be established as of right in an EFU 
Zone. These include schools, churches, forestry uses, utility 
facilities, and farm dwellings and buildings. Several nonfarm 
uses may be established in an EFU Zone with approval of the local 
governming body or its designate. Nonfarm uses which are per­
mitted with lccal approval include commercial activities in con­
junction with farm use, public and private parks, golf courses, 
home occupations, and boarding of horses.

D e f i n i t i o n  o f  A g r i c u l t u r a l  L a n d s
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Single family residences not used in conjunction with a farm 
must also be specially approved. However, in order for the 
local governing body to approve such dwellings, it must make 
findings that the proposed dwelling is compatible with farm 
uses and the statutory agricultural lands policy, that it does 
not interfere sericusly with accepted farming practices on 
adjacent lands, does not materially alter the stability of the 
overall.land use pattern of the area, and is situated upon land 
generally unsuited for production of crops and livestock.

In considering the unsuitability of the land, the terrain, adverse 
soil or land conditions, drainage, vegetation,V'and the location and size o: 
the tract must be taken into account. The local government is 
authorized to impose other conditions it considers necessary.
This procedure for siting single family residences recognizes that 
small areas in farm zones may accommodate a rural dwelling on a 
small lot without affecting the basic farm character of the area.
However, the strictures mandated by statute for siting such a 
dwelling insure that nonfarm development has a minimal impact on 
the farm zone.

If an existing nonfarm use in an EF'J Zone is unintentionally destroyed 
by fire, other casualty or natural disaster, a county may allow the 
use to be reestablished to its previous nature and extent.

Land Divisions

The statewide Agricultural Lands goal does not establish a minimum 
lot size in EFU Zones. Such a requirement is believed impractical 
because farm acreage needs in Oregon vary from large wheat ran 
to small intensive faYtn operations. If a local minimum lot size 
is set, Goal 3 requires that it provide acreage needed to continue 
or create a viable farm unit. Thus, minimum lot size would be 
based upon the type of farming practiced in the area. Such lot 
sizes can be used to limit the amount of agricultural land lost 
to production, by requiring large minimum acreages for farms, and 
lessen the amount of land needed for nonfarm uses by allowing or 
requiring small lots for residences.

By statute, the governing body of a county may by ordinance or 
regulation require that any proposed division of land included 
within an EFU Zone resulting in the creation of one or more parcels 
of land of 10 or more acres be reviewed and approved or disapproved 
by the governing body of the county. If a proposed division of 
land would result in the creation of one or more parcels of land 
of less than 10 acres it must be reviewed by the county governing 
body. If the governing body initiates a review proceeding, it may 
not approve the proposed subdivision unless it finds that the 
parcelization is in conformity with the statutory agricultural lands 
use policy.


