OMMITTEE FILES1987-88867 2

C
75

4

ALASKA LEGISLATURE
4484 HCRA HB



rejects the application, the farmer may appeal to the Land Conservation
Board.

The tax credits available to a farmer who executes an initial
preservation agreement and the penalties for violating or not renewing an
initial agreement after the expiration date of September 30, 1982, are
described in Sections Cand 0, below.

2. Land Use Planning Requirements After 1982

After 1982, for a farmer tu be eligible for tax credits, the local
governmental unit in which the land is located, must have taken some
action to preserve agricultural land. In counties with a population
density of 100 or more persons per square mile ("urban" counties), farmers
are only eligible for tax credits if the land is subject to an exclusive
agricultural use zoning ordinance. Counties with population densities of
100 persons per square mile or more are: Brown, Dane, Eau Claire, Fond du
Lac, Jefferson, Kenosha, La Crosse, Manitowoc, Milwaukee, Outagamie,
Ozaukee, Racine, Rock, Sheboygan, Walworth, Washington, = Waukesha and
Winnebago.

As noted previously, farmers in counties with a population density
less than 100 persons per square mile ("rural™ counties) are eligible for
tax credits if the county has an agricultural land preservation plan (and
the farmer signs a preservation agreement) or the land is subject to an
exclusive agricultural use zoning ordinance[s. 91.11 (1) and (2),
Stats.].

The provisions of and procedures to be used in adopting agricultural
use preservation plans and exclusive agricultural use zoning ordinances
are described below.

a. County Agricultural Preservation Plans

One way for a county (with a population density of less than 100
persons per square mile) to make farmers eligible for tax credits is to
adopt an agricultural preservation plan. Anagricultural preservation
plan must be consistentwith any county land use plan [s. 91.51, Stats.],
and must be based on studies and surveys of various characteristics (e.g.,
agricultural use, population, urban growth, public facilities and open
space) of the county [s. 91.53, Stats.]. County agricultural preservation
plans are not binding on landowners or the county. They are intended to
guide future land use decisions and can serve as the basis for adopting an
exclusive agricultural zoning ordinance.

Agricultural preservation plans must contain statements of policy
regarding such things as preservation of agricultural lands, urban growth,



provision of public facilities and protection of natural resources. The
plans must also contain maps identifying agricultural areas to be
preserved, areas of special environmental significance, and, if necessary,
transition areas. Transition areas are  areas in  predominantly
agricultural use which the plan identifies for future development.
Transition areas must contain at least 35 acres while areas to be
preserved for agricultural use must contain at least 100 acres [s. 91.55,
Stats.].

Agricultural preservation  plans must contain “implementation
programs™ including land use controls designed to implement the policy
statements, plans for development of public facilities to serve existing
and new developments, procedures for controlling the installation of
private waste disposal systems and a program for protecting areas of
special environmental, natural resource or open space significance [s.
91.57, Stats.].

County agricultural preservation plans must include any agricultural
preservation plans adopted by municipalities in the county (if they meet
the requirements specified for county plans) and indicate how the county
plan compares to any regional land use plans [s. 91.59, Stats.].

Before the plan can beadopted, a hearing must be held and comments
solicited from all the towns,cities and villages inthe county, the
regional planning commission for the county and all adjoining counties
[ss. 91.51 and 91.59, Stats.].

The  Farmland  Preservation Law provided state grants for the
development of county agricultural preservation plans and maps [s. 91.65,
Stats.]. W to this point, over SI.5 million in grants have been provided
to counties for planning and mapping.

In order for farmers to Dbe eligible for tax credits, counties
developing agricultural preservation plans must have the plans certified
by the Agricultural Lands Preservation Board.[After July 1, 1983,
certification will be by the Land Conservation Board.]

Once a county agricultural preservation plan has been certified, a
farmer whose land is designated for preservation is eligible to sign an
agreement to preserve the land [s. 91.11, Stats.]. Such an agreement is
identical to the initial preservation agreements described above, except:

(1) The agreement can last from 10 to 25 years
(rather than expiring on September 30, 1982, as the
initial agreements do); and

(2) That farming operations must be conducted in
"substantial accordance" with a soil and water



conservation plan (rather than"™ simply having to
have such a plan in existence or under development,
as is required for an initial agreement).

In addition, farmers who own farmland, which is classified as a
transition area under a county agricultural land preservation plan, may
sign a transition area agreement which is similar to both the initial and
final preservation agreements except:

(1) The agreement lasts for five to 20 years
(rather than 10 to 25 years); and

(2) The  farmer is not exempt from special
assessments (as farmers under a preservation
agreement are).

b. Exclusive Agricultural Use Zoning

The other route for farmers to become eligible for tax credits under
the Farmland Preservation Law is through adoption of an exclusive
agricultural use zoning ordinance by a county, city or village. [Town
adoption of an exclusive agricultural use zoning ordinance only qualifies
farmers for tax credits if the county has adopted an agricultural
preservation plan.]

Exclusive agricultural wuse zoning ordinances are generally adopted
the way other county, city, village or town zoning ordinances are [s.
91.73, Stats.]. For example, if a county which did not previously have a
county zoning ordinance adopts an exclusive agricultural zoning ordinance,
it is not effective in any town (exceptas described below for ™"urban"
counties) until the ordinance is approved by the town board [s. 59.97 (5)
(c), Stats.]. On the other hand, if a county which previously had a
county zoning ordinance amends the ordinance to adopt exclusive
agricultural zoning, the amendment automatically becomes effective unless
a town files a resolution disapproving the ordinance [s. 91.73 (4),

Stats.]. The only major change made in existing zoning procedures by the'
Farmland Preservation Law was with respect to counties with a population
density of 100 or more persons per square mile. In these "urban”

counties, towns can only reject an exclusive agricultural zoning ordinance
(if no previous county zoning existed) if a majority of the towns in the
county file resolutions disapproving of the exclusive agricultural zoning
ordinance within six months of adoption of the ordinance by the county
board. If a majority of towns in the county disapproves of the county
exclusive agricultural zoning ordinance within six months, the ordinance
is rejected for all of the towns in the county [s. Q.73 (3), Stats.].
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An  exclusive agricultural zoning ordinance-must meet the following
standards [s. 91.75, Stats.]:

(1) Except for establishment of the residences
described in (2) below, or separation of existing
residences from larger farms, the minimum parcel
size for establishing a residence or a farm
operation is 35 acres;

(2) The only new residences allowed are those
allowed under preservation agreements (i.e., for a
person who, or a family in which at least one
member, earns a substantial part of his or her
livelihood from the farm or for the parent or child
of the operator of the farm}.

(3) No structures or improvements may be allowed
unless they are consistent with agricultural- uses
(or gas and electric utility uses).

(4) The only special exceptions or conditional
uses allowed are tho." related to agricultural,
religious, utility (o;her than gas or electric),
institutional or governmental uses which do not
conflict with agricultural uses and which are
ne~ssary in light of the alternative locations
available. [The DATCP must be notified of the
approval of any exceptions or conditional uses in
areas zoned for exclusive agricultural use.]

To qualify farmers for income tax credits, ordinances must be certified by
the Agricultural Lands Preservation Board [s. 91.78, Stats.]. [After July
1, 1983, certification will be by the Land Conservation Board.]

A local unit of government may only approve a petition for a rezoning
of an area zoned for exclusive agricultural use after considering whether
[s. 91.77, Stats.]:

(1) Adequate public facilities are, or will Dbe,
available;

(2) Provision of necessary public facilities will
not place an unreasonable burden on the affected
local unit of government; and

(3) The land proposed for rezoning is suitable for
development and development will not result in
undue  water or air poPution, cause unreasonable



foil erosion or have an unreasonably adverse effect
on rare or irrepl ceable natural areas.

The DATCP is to be notified of all rezonings but does not have the pow"r
to veto a local decision to rezone.

C.  INCOME TAX CREDIT PROVISIONS CF THE FARMLAND PRESERVATION PROGRAM

This section of the Staff Brief describes the income tax credits
available to farmers who participate in the farmland preservation programs
described above.

As described previously, in general, the amount of income tax credit
available oepends on the household income and the amount of property taxes
paid. The higher the property taxes, the higher the credit, while the
higher the income, the lower the credit. [Also, the Farmland Preservation
Law was amended by the .1981 Legislature to provide a minimum tax credit to
any farmer subject to an exclusive agricultural use zoning ordinance,
regardless of the household income. The minimum credit is equal to 10% of
the property tax (up to $6,000).]

Calculation of the maximum available income tax credit involves a
fairly detailed formula which has been revised several times since
enactment of the original Farmland Preservation Law. The formula is
comprised of the following three major steps [s. 71.09 (11) (b), Stats.].

1. Determining the Household Income

Household  income includes adjusted gross income plus transfer
payments such as unemployment compensation, social security, pensions and
public  assistance. In calculating income for claiming a farmland
preservation credit, a farmer can (subsequent to the changes made by the
1981 Legislature) claim a deduction for the first $25,000 of depreciation
only, and no deductions are allowed for nonfarm business losses. Also,
nonfarm income must be included. [Previously, the first $7,500 of nonfarm
income was not considered income.]

2. Calculating the Amourt of "Excessive Property Taxesl

The amount of "excessive property taxes™ is determined by subtracting
a specified amount, based on the size of household income, from the
property tax bill. The maximum property tax which can be used as a
starting point is $6,000. Then, as household income increases, the amount
subtracted from the property tax bill increases so the amount of excessive
property taxes decreases. Conversely, lower income households will
subtract less from the property tax bill and will therefore calculate a
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higher excessive property tax. The amount subtracted from the property
tax bill to determine excessive property taxes is equal to 76 of the
second $5,000 of household income plus 9% of the third $5,000 plus 113 of
the fourth $5,000 plus 17% of the fifth S5,000 plus 27% of the sixth $5,000
plus 37% of household income in excess of $30,000.

3. Determining the Size of the Maximum Tax Credit

The size of the maximum possible income tax credit is determined
using the amount of excessive property tax and is equal to 90% of the
first $2,000 of excessive property taxes plus 70% ot the second $2,000 and
50% of the third $2,000 of excessive property taxes. The maximum credit
cannot exceed $4,200 — the credit available assuming $6,000 in excessive

property tax.

Table 1 shows the maximum amount of tax credit for a given property
tax bill and household int.ome.

TALE 1
R PG B S

HPnuC%%r%)ld coo 2.000 §O(Hﬁ{ty T 5 °B°I‘!| 5000 6,000

111

*Note:  |f land is sub ct exclusive agricultural. zoning, or
{pt]r%p?éar?{/]e axes Th%' a@ rT}Qlémtqlgéss of ﬁ%tse ud }ﬁcgrg%a

Source:  Department of Agriculture, Trade and Consuer Protection.

4. Determining the Size of the Actual Credit

Table 1 shows the maximum tax credit available. However, farmers are
only eligible for 100% of the maximum tax credit if the county in which
the farm is located has a certified agricultural preservation plan and the
farm is located in an area zoned by a county, city or village for
exclusive agricultural use. If a county (with a population density of
less than 100 persons per square mile) has an agricultural preservation
plan and the farmer has a farmland preservation agreement, but the land is
not zoned for exclusive agricultural use, the tax credit is equal to 70%
of the maximum. Similarly, if the farm is located in an area zoned by a
county, city or village for exclusive agricultural use, but the county has
not adopted an agricultural preservation plan, the tax credit is also 70%
of the maximum. Note in this case, as well as the case of a farmer



receiving 100% of the maximum credit, the exclusive agricultural use
zoning must be done by a county, city or village ordinance; a town
exclusive agricultural zoning ordinance (in a county which does not have
exclusive agricultural zoning) only qualifies farmers for tax credits if
the county has an agricultural preservation plan and the town adopts an
exclusive agricultural use zoning ordinance. In that case, a farmer can
be eligible for 70% of the maximum credit without signing a preservation
agreement. [A preservation agreement is normally required to receive a
tax credit in counties with agricultural preservation plans.] Finally, if
a farmer has an initial preservation agreement, the tax credit equals 50%
of the maximum. [Initial preservation agreements, which expire on
September 30, 1982, were described above.] These variations are
summarized in Table 2, below.
TABLEZ
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5. The 10% Minimum Credit

As r;oted previously, starting in 1981, any farmer who is subject to
an exclusive agricultural use zoning ordinance iseligible to receive a
minimum tax credit (of up to $600) equal to 10%of the property tax bill
(up to $6,000), regardless of the size of thehousehold income [Ch. 93,
Laws of 1981]. In this case, the exclusive agricultural use zoning
ordinance may be adopted by a county, city, village or town.

D PENALTIES UNDER THE FARMLAND PRESERVATION LAN

This section describes penalties under the Farmland Preservation Law
for not preserving farmland in accordance with a preservation agreement or
an exclusive agricultural wuse zoning ordinance. In general, if a
preservation agreement expires, or is relinquished before the expiration
date in accordance with the procedure established by the Farmland
Preservation Law (described below) or land under an exclusive agricultural
use zoning ordinance is rezoned, the penalty is creation of a lien against
the property for all or part of the tax credits received under the Program
(including interest in some cases). The lien is payable to the state at
the time the land is sold or at the time the land is converted to a
prohibited use (e.g., developed) [s. 91.19 (10), Stats.].

If a farmer wants to relinquish a preservation agreement before the
expiration date, application must be made to the Ilocal governing body
(e.g., county, village or town board or city council). The local
governing body may only approve the application to relinquish the
agreement for one of the following reasons [s. 91.17 (2) (b), Stats.]:

1. The agreement imposes continuing "economic inviability” due to
the restrictions of the agreement. ["Economic inviability” does not,
however, result merely from the existence of uses of the land which would

allow higher returns.]

2. Significant natural physical changes which are generally
irreversible and permanently affect the land.

3. Surrounding conditions prohibit agricultural use.

If the local governing body approves the application, it must be
referred to the Land Conservation Board which may either approve or reject
the application. If the local governing body rejects the application (or
does not act within 12(1 days), the applicant may appeal to the Land
Conservation Board. If an application to relinquish a preservation
agreement is approved, a lien on the land is prepared for the amount shown

in Table 3.

Table 3 also summarizes the liens applied for nonrenewal of an
agreement, or rezoning of land previously under an exclusive agricultural
use zoning ordinance, as well as the civil penalties for violating the use



restrictions of a preservation agreement

agreement relinquished.
penalty if land subject

to

agreement is transferred with the sale.

Farmland Preservation Mechanism
and,Action Taken

Initial Preservation Agreement

- Owner withoraws from tne agreement
before the agreement expires.

- Initial agreement expires and a
final agreement is not applied
for because all or part of the
land is not eligiole for an
agreement and is not subject to
exclusive agricultural ing.

- initial agreement expires and a
final agreement is not applied
for even thougn all or part of
the land would be eligi le for
a final agreement (and tne
land is not subject to exclusive
agricultural zoning).

Final Preservation Agreement
- Ownership changes; agreement
remains in effect.

* Owner dies or is permanently
disabl ed.

Agreement expires and is not
renewed.

Application to relinouisn agree—
ment before tne expiration date
is approved.

Transition Arn Agreement

- Transition area agreement
expires an 1is not renewed.

 Application to relinouisn agree—
ment before expiration date is
approved.

TABLE 3

Penalties Under_the Farmland
Preservation Law

Penalty

Lien on the land for all tax credits
received plus 65 interest compounoed
from the time the credit was received
until the lien is paid.

Lien on the land for eridits received
during the last two years on that
part of the land wnien is not eligible
for a final agreement.

Lien on the land for all tax credits
received on that part of the land
wnien is eligible for a final ggree—
ment plus 62 interest compound

from the time of expiration.

No penalty.

Lien on the land for the credits
received during tne last 10 years
plus 62 interest compounded from
the tine of relinquisnment due to
death or disability.

Lien on the land for the credits
received during the last 10 years plus
61 Interest compounded from tne time
of relinouishment.

Lien on the lend for the credits
received during the last 10 years plus
61 interest compounded from tne time
the credit was received ur.1l the lien
is paid.

Lien on the land for the credits
received during the last 10 years plus
61 interest compounded from the time
the credit ms received until the lien
is paid.

Lien on the land for the credits
received during the last 10 years plus
61 interest compounoed from the time
the credit was received until tne lien

is paid.

without first having had the
Also, as indicated in Table 3, there is no
a preservation agreement is sold if the

Statutorv Cite

s 9137 (1), Stats.

s. 91.37 (@, (@ ad (S). Stats.

s. 9°.37 (3 and (S), Stats.

wn

OLI7 (1), Stats,
s. 9117 (2), Stats.

s. 9117 (8), Stats.

s, 9LI7 (7), Stats

s, 9L17 (7). Stats.

s. 9L17 (7). Stats.
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TAHE 3 - CONTINND

Penalties Under the Farmland
Preservation U «

Farmland Preservation Mechanism
and Action Tafoen Penalty Statutory Cite

Final Preservation Agreement or
Transition Area Agreement

- Use of the land cnanoeo to a pro—  Ouner nay be enjoined by the attrmey S, 9121 (1), Stats.
hibited use without first relin— General “(or behalf of state) or
quishing the agreement. an attorney for a local governing
body and may be subject to a civil
penalty for "actual damages" up to
double the value of the land at the
time the agreement ms approved.

- Failure to operate the farm in Civil penalties described directly S. 9121 (3) SUtS.
substantial accordance with a above may aooly after owner has been
soil and water conservation plan. given one year to comply.

Exclusive Agricultural Use Zoning

e Land is rezoned or a special Lien_on the land for the credits ss. 91.77 (2) and 91.79, Stats.
exception or conditional use per— Bcelved during the last 10 years plus
mit for a non-agricultural use is interest compounded from the time
granted. of relinouisnment.

Note: 1) With resoect to preservation agreements, liens are not filed for any tax credits paid on land which
is subject to exclusive agricultural use zoning [ss. 91.19 (12) and 91.37 (6), Stats.].

2) Interest on a lien is not compounded during any period for wnich the farmland is subject to a Sub—
sequenf preservation agreement or is zoneo for exclusive agricultural use [s. 91.19 (7) and (8),
Stats.].



STATUS OF THE FARMLAND PRESERVATION PROGRAM

This Part of the Staff Brief describes the status of the Farmland
Preservation Program, indicating che number of farmland preservation
a'""' iments in effect, the number of counties which have adopted
agricultural preservation plans, the number of towns which have adopted
exclusive agricultural zoning and the amount of tax credits paid under the
Program. Typically, the DATCP compiles statistics on the Farmland
Preservation Program every six months. The most recent report fully
summarizing the status of the Program is dated December 31, 1981
["Technical Report #9: Final Participation Report for 1981, Wisconsin
Farmland Preservation Program" (December 31, 1981); referred to hereafter
as "Technical Report #9"]. This Part relies primarily on the information
in Technical Report #9. However, where more recent information is
available from the DATCP, this is also included. It shouldbe recognized,
however, that any more recent information represents only preliminary
estimates which may change as more information becomes available.

A FARMLAND PRESERVATION AGREEMVENTS

As of December 31, 1981, there was a total of 2,100 farmland
preservation agreements in effect. According to DATCP staff, these were
essentially all initial or final preservation agreements, since only one
or two transition area agreements have been signed. These agreements
cover about 546,000 acres.

In addition, as of July 1, 1982 (the application deadline for
receiving tax credits for 1982), an additional 700 applications for
agreements were received.

B AGRICULTURAL PRESERVATION PLANS

As of December 31, 1981, 32 counties had adopted agricultural
preservation plans which had been certified by the Agricultural Lands
Preservation Board. Figure 1 shows the status of county efforts to adopt
agricultural preservation plans as of December 31, 1981. An additional 28
counties were scheduled to have plans adopted and certified in 1982. As
of July 1, 1982, seven of these county plans had been adopted and
certified (Door, Grant, Kenosha, Kewaunee, Outagamie, Racine and
Winnebago). In addition, several counties (Green Lake, Oconto, Ozaukee
and Rusk) which were not previously preparing preservation plans have
begun the planning and mapping process.
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AGRE 1
Wisconsin Farmland Preservation Planning Projects
Decenter 31, 1981
2l«nt I« «{fic: 7 7 * *-oj«ce» icMdultd | 1 Counclti noc
4 C«rclM«a. .V / *3r cc*pl«cioo 10 | péarticip«ciQ*.

1982. e

Firce ec@grl\t}gho%ep%%#gm " yc%' satl rtr% chrésrpcuﬁ?ﬂreandrrade
Consumer Protection (Decemper 31, 1981).

As noted in Part I, farmers in “rural” counties (less than 100
persons per square mile) which have an agricultural preservation plan can
enter into a preservation agreement and receive 70% of the maximum
allowable tax credit. In either a rural or "urban” (100 or more persons
per square mile) county with an agricultural preservation plan, farmers
can become eligible for 70% of the maximum tax credit if the town in which
the land is located adopts exclusive agt ultural zoning.
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C.  EXCLUSIVE AGRICULTURAL ZONING

As of  December 31, 1981, 20 counties had adopted exclusive
agricultural zoning ordinances. Figure 2 indicates those counties and the
number of towns in each county that had adopted the exclusive agricultural
use zoning ordinance.

FIGURE 2

County Adopted Exclusive Agricultural Use Zuning
December 31, 1981

TOP NUMBER - TOWHS THAT HAVE ADOPTED ZONING
BOTTOM NUMBER - TOTAL NUMBER OF TOWNS IN COUNTY
Source: Technical Reoort 09, "Participation in the Wisconsin Farmland

Preservation Proqram,," Wisconsin Oeoartment of Agriculture, Trade
and Consumer Protection (December 31, 1981).



In addition to the county exclusive agricultural zoning ordinances

shown in Figure 2, there are other exclusive agricultural zoning
ordinances in effect in the state which have been certified by the
Agricultural Lands Preservation Board, First, ther> are a relatively

small number (less than 10) certified ordinances adopted by a city or
village. Secondly, there are a number of towns which have adopted (or are
in the process of adopting) an exclusive agricultural wuse zoning
ordinance, even though the county has not adopted such an ordinance. [As
noted above, in counties with an agricultural preservation plan, adoption
of an exclusive agricultural use zoning ordinance by a town qualifies
farmers for 70% of the maximum tax credit.]

The total number of farms protected by county-adopted exclusive
agricultural zoning ordinances as of December 31, 1981, was 13,278. [Not
all of these farms, however, applied for or received tax credits for the
1980 tax year, since as described below, credits were received by a total
of only 6,300 farms. For the 1980 tax year, this could be partially
attributed to the fact that not all farmers in zoned areas would have been
eligible for tax credits (i.e., their household income may have been too
high). For the 1981 tax year, however, the formula was changed to provide
a minimum tax credit (10% of the first $6,000 of property taxes) to all
farmers subject to exclusive agricultural zoning, regardless of income.
The effect of this change on the number of farms receiving tax credits
cannot yet be ascertained since a final analysis of 1981 claims has not
been made.]

D.  TAX CREDITS

For the 1980 tax year (credits paid in 1981), more than S10 million
in tax credits was paid to over 6,300 farms with the average creu.t being
approximately $1,600. Table 4 indicates the number of credits granted,
the total of the credits and the average size of the credit for each

county.
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Table 5 sunmmarizes the status of both the land use planning and tax
credit aspects of the Farmland Preservation Program as of Decenber 31,

1981.

TAEE 5

Status of the Famland Preservation Program
as of Decerrber 31, 1981

Percentage of Percentage of
Total Hurber Total Nunber
Hunber of of Fams in Nuvber of of Acres of Fanmand
Fams the State 1/ Acres in the State 1/
Farmand Preservation Provisions
Preservation Agreements 2,100 2.2: 546,000 3.0
Exclusive Agricultural Zoning 2/ 13.278 14.3: 2.667.343 14.3:
TOIAL 15,378 16.5: 3.213.343 17.3:
Tax Credits (Paid ..i 1981 for
1980 Tax Year)
Total Nunber of Credits 6,300
Total Arout of Credits S10,300,000
(approximate)
Average Site of Credit 51,600
(approximate)

1/ StaIeWIde totals from *1982 Wisconsin Agricultural Statistics.* Wsconsin Departrrent of Agriculture,
rade and Cosurer Protection (June 1982). In 1981, there were 93,000 fams and 18,600,000 acres of

farmland in the state.

2/ Totals are for nurber of fams and nunber of acres protected by county exclusive agricultural use
toning. Not all fanms protected by toning received tax credits.
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PART 111
STUOES ON THE FARMAND ARESERATION ARG\
AFRESERATION - FARMAND AND PATTHRNGS - URBAN CBAH OAMENTT

The original law creating the Farmland Preservation Program directed
the DAICP to study the Program and report back to the Legislature by
January 1, 1981 [SECTION 1641e, Ch 29, Lawns of 1977j. Consequently, the
DATCR, in conjunction with the University of Wisconsin (UW)-Medison and
UWExtension  Departnments of Agricultural Economics, studied several
aspects of the Farmland Preservation Program including an analysis of:
(&) participation in the Progrant (b) the process of local government
action unaer the Progrant (c) farmers' response to farmland preservation
agreements; (d) effects of exclusive agricultural 2zoning on farmland
preservation; (e) distribution of tax credits; and (f) the effect of the
Farmland Preservation Program on soil conservation practices.

Part 111 describes those studies which address the following two key
questions—one from a rural perspective, the other urban:

a. Does the Farmland Preservation Program preserve
farmland?

b. Does the Farmland Preservation Program affect
patterns of urban development?

This Part relies primarily on the following studies of the Farmland
Preservation Program

a Barrows, Richard and John Redman, "The Effects of Exclusive
Agricultural Zoning in Columbia County, Wisconsin," Agricultural Economics
Staff Paper #190 UWEXxtension (January 1981). [Referred to hereafter as
"Staff Paper #190."]

b. Barrows, Richard and Carol Smith, "The Effects of Exclusive
Agricultural Zoning in WAlworth County, Wisconsin,"” Agricultural Economics
Staff Paper #195 UWHExtension (February 1981). [Referred to hereafter as
"Staff Paper #195."]

C. Barrows, Richard, "Overview and Analysis of Participation in the
Farmland Preservation Program 1977-1979," Agricultural Economics Staff
Paper #194, UWExtension (January 1981). [Referrt-d to hereafter as "Staff

Paper #194."]



A O THE ARMAND AFRESERATION RO FFEERE FARMLANDY

In evaluating the Farmland Preservation Program from a rural
perspective, perhaps the nost important question is, "Does the Farmland
Preservation Program preserve farmland?® The short answer to this
question is that it is probably too early to tell. The Farmland
Preservation Program has only been in effect since Decenber 1977 and the
permanent Program is only beginning this year. Consequently, it is
difficult to tell whether, in the long run, the Farmland Preservation
Program will effectively preserve farmland. However, at least two of the
studies cited above give sone indication of the effectiveness of the
Program

1. Zoning

Zoning appears to be tne nethod of choice for nost farmers to
participate in the Farmland Preservation Program O the 6300 farns
receiving tax credits in 1981 for the 1980 tax year, only about |/3rd
(2100) had preservation agreements. The rest were subject to exclusive
agricultural use zoning. In addition, there are a large nunber of farns
(approximately 9000) protected by exclusive agricultural zoning which did
not claim tax credits. Also, the counties with exclusive agricultural
zoning are located primarily in the southeastern corner of the state where
the best agricultural soils are also located [Staff Paper #194, pp. 4-7].
Consequently, in order to evaluate whether the Farmland Preservation
Program preserves farmland, a key conponent is to determine whether
exclusive agricultural zoning preserves farmland.

Although the Farmland Preservation Law has not been in effect long
enough to have studied the effects of exclusive agricultural zoning
enacted under the law, there are two studies analyzing the effects of
exclusive agricultural zoning ordinances adopted in southeastern counties
before enactment of the Farmland Preservation Lan Because the exclusive
agricultural zoning ordinances adopted in these two counties generally net
the standards established in the Farmland Preservation Law for exclusive
agricultural zoning, these studies, described below, can give sone
indication of the effectiveness of exclusive agricultural zoning enacted
subsequent to the Farmland Preservation Law

a Effect of Exclusive Agricultural Zoning in Columbia County on
Farmland Preservation "

In March 1973, Columbia County anended its comprehensive zoning
ordinance and effectively transferred all land which waes previously in an
agricultural zoning district into an exclusive agricultural zoning
district. The difference is that under the original ordinance, land zoned
as "agricultural” could be used for "any use permitted in a Single-Family
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Residence District; two-family dwellings, except a nmjor subdivision...”
[Staff Paper #190 p. 8] The 1973 anendnment to the comprehensive
zoning ordinance deleted this provision and reduced the nunber of
residential uses permitted in the zoning district. The result was an
"exclusive" agricultural use zon\ng ordinance. [Note that "exclusive"
agricultural zoning is not completely "exclusive,” since an additional
residence can be built on each farm if the occupant is connected with the
farm operation and certain special exceptions and conditional uses which
do not conflict with agricultural use are allowed, as under the Farmland

Preservation Law]

In order to study the effects of exclusive agricultural use zoning in
Columbia County, Richard Barrons and John Redman, the authors of Staff
Paper #190, chose four zoned towns in Colunbia County to compare with four
unzoned "control” towns as follows:

Zored Tows Control Tows .

(All in Colunmbia County)
Springvale Scott (Columbia County)
Arlington Vienna (Dare County)
Leeds Windsor (Dare County)
Fort Winnebago Pacific (Columbia County)

Figure 3 shows the location of these four pairs of towns.
FIGURE 3

Location of Zoned and Unzoned Towns Used to Study

the Effects of Exclusive Agricultural Use Zoning in Columbia County
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The authors note that although the towns are generally paired to
minimize differences between the zoned town and the control town, there
are, nonetheless, differences due primarily to size and locational
factors. In general, however, the differences between the control and
zoned towns leads to the expectation of nore development in the zoned
towns (i.e., because they are bigger or havesoils better suited to
development than the control towns) except that in the control towns in
Dare County (Vienna and Windsor) one wouldexpect nore development
pressure because of their proximity to Madison and other population

centers.

To conpare the anount of development in the zoned towns, the
researchers looked at the nunber of rezoning petitions granted for the
zoned towns. As noted by the authors, "The approval of a rezoning
petition does not necessarily nean that the parcel wes developed, but it
is a good indication that the owner intended to do so sometine in the
immediate future" [Staff Paper #190, p. 19].

In order to study development in the unzoned towns, other data
sources had to be used since, obviously, there were no rezoning petitions
to study. For the unzoned Columbia County townships, the authors reviewed
sanitary permits. [A sanitary permit is required to build a septic system
or other on-site waste disposal system.] For the unzoned towns in Dare
County, information on development was gathered from building permits.

Table 6 summarizes the results of the comparison of the zoned and
control towns. For all four pairs of towns, there wes nore acreage
developed in the unzoned control town than in the zoned town. In the case
of Arlington (Columbia County) and Vienna (Dare County), the difference
was relatively small, but in the other three pairs of towns, the
difference was substantial. Overall, there were 3 acres developed iIn
the zoned towns while there were 1,010 acres developed in the unzoned
control towns.

TABLE 6

Number of Developments and Acreage in
Zoned and Unzoned Control Towns, 1973-197?

Individual
Parcels Subdivisions

Total

. Z*zoned Acres
i own .
C*controld No. Acres Ho. Acres Oeveli
Springvale (2) S 99 0 0 99
Scott (C) 12 158 1 72 230
Arlington (2) 13 91 0 0 91
Vienna (C) 23 83 1 20 108
Leeds (2) 0 0 0 0 0
Windsor (C) 28 75 6 221 304
Fort Winnebago (Z) 11 132 0 0 133
Pacific (C) 35 207 4 161 368

Source: Staff Paper *190, p. 4.



In addition, the researchers looked at the quality of the soil in the
areas developed. In all cases, there was a higher proportion of
development on high-quality soils in the control towns than in the zoned
towns. The authors concluded that, "Not only was the absolute anount of
development less in the towns with exclusive agricultural zoning, but the
development that did occur waes nore often directed to lower-quality
agricultural soils than in the towns without any [exclusive agricultural
zoning]" [Staff Paper #190, p. 26].

b. Effect of Exclusive Agricultural Zoning in Walworth County on
Farmland Preservatioln

Walworth County adopted an exclusive agricultural zoning ordinance in
1974. There are at least two important differences between the exclusive
agricultural wuse zoning in Colurbia County and that in WAlworth County.
First, the Walworth County zoning neps were prepared after a large numer
of community meetings and an extensive mapping process to identify "prime
agricultural land." Designation of land to be included in -the exclusive
agricultural zoning district in Walworth County wes based on soil quality,
size of farnms and suitability of soils for on-site septic systens [Staff
Paper #195, pp. 8 and 9]. O the other hand, Columbia County did not neke
an effort to ngp their prime farmlands prior to adoption of the exclusive
agricultural zoning ordinance. Rather, Columbia County just included all
lands which were previously zoned agricultural in the exclusive
agricultural districts. Secondly, Walworth County designated a
substantial anmount of land (approximately 2% of the land in the County)
as "suitable for urban development." That is, Walworth County
specifically set aside land designated for wurban development, whereas
Columbia County did not do this.

To study the effect of exclusive agricultural zoning in Walworth
County, the authors of Staff Paper #1955 examined three areas, each
consisting of the wunincorporated land lying within about four miles of
either side of certain segments of the Walworth County line.

Figure 4 shows Walworth County and towns in surrounding counties.
The sanple areas were in the following towns:

Walworth County Towns Control Tows
Sharon, Darien and Clinton, Bradford and
Richnond Johnstown (Rock County)
Troy and East Troy Eagle and Mukwonago
(Waukesha County)
Lyons and Bloomfield Wheatland and Randall

(Kenosha County)
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FIGURE t

Walworth and Surrounding Counties

(For Description of Study Areas See Text)

Source: Staff Paper <195, p. 13.

Once again, while there are sone differences between the unzoned
control areas and the zoned areas, these differences are generally slight,
with the exception of the unzoned areas in Waukesha County which lie
apprommate\%ajfour miles closer to Miwaukee than the corresponding zoned
areas in worth County.  Consequently, the unzoned areas in
County might be expected to have experienced slightly nore development
pressure [Staff Ehper #B p. ]5— On the other hand, three of the
‘unzoned" control towns adopted sore sort of zoning or land use control
during the period of the study (1971-1977). a result, it could be
expected that these "control" towns would not have experienced as
development pressure had th%y not acted to control development. The Toan
of Eagle (Waukesha County) adopted three—acre zoning in late 1975 the
Toan of Clinton (Rock County) adopted exclusive agricultural zoning in
1974 and Mukwonago kesha County) adopted a moratorium on development
in _unincorporated areas in October of 1977, at the end of the stu
period. Because of these actions, the effects of exclusive agricultura
zoning in Walworth County as conpared to the control' towns wes probably
less pronounced than if the “‘control' towns had not taken any action

[Staff Paper #A95 p. 14].
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To examine the amount of development in the zoned and unzoned towns,
the researchers reviewed certified survey meps. All of the counties in
the study require that either certified survey neps be filed with the
county whenever land divisions occurred which resulted in the creation of
parcels five acres or less in size.

~ Table 7 shows the number of acres in certified surveys for three time
periods during this study. In the zoned Walworth towns, the number of
acres in certified surveys dropped over the study period, while in the
unzoned control towns the number of acres increased. As wes the case in
Columbia County, it appears that adoption of exclusive agricultural zoning
does reduce the number of acres of agricultural land converted for
nonagricultural uses.

TARE 7

Hurber of Acres In Certified Sunveys 1* Study Areas
Walworth ano Control Toars 1971-77

1971-73 1974-75 1976-77

(Before Adoption of (During Adoption of (After Adoption of
Exclusive Agricultural Exclusive Agricultural Exclusive Agricultural
Use Zoning) Use Zoning) Use Zoning) Total
Walworth Study Areas
(Zoned) 186 e B 410
Control Toan Study Areas
(Unzoned) 157 13 30 675

Source: Staff Paper #T95; pp. 17 ad 24.

The number of acres in certified surveys in Walworth County wes
reduced by approximately 1/2 from the period before adoption of exclusive
agricultural  zoning (1971- to the period after adoption of exclusive
agricultural use zoning (1976-77). Meanwhile, in the control towns, the
nurber of acres in certified surveys nore than doubled from the 1971-73
period to the 19/6-77 period.

. In addition, the number of acres of good agricultural soils included
in certified surveys dropped in the zoned towns over the study period
whereas it increased In the unzoned control towns as shown in Table 8
Staff Paper #4959 p. _18|]. That is, in Walworth County, as in Columbia

unty, exclusive agricultural use zoning appears to have reduced both the
total number of acres and the nunDer of acres of good agricultural soils
lost to development, as compared to unzoned towns.

TABLE 8

Number of Acres of "Good" Agricultural Soil 1n Certified Surveys

["Good™ Agricultural Soils Defined e; Soils 1n the U.S.
Soil Conservation Service Capability Classes [|-11]

1971 -73 1976-77
Walworth Study Areas (Zoned) 103 48
Control Study Areas (Unioned) 102 173

Source:  Staff Paper <195, p. 18.
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2. Preservation Agreements

Although the effect of farmland preservation agreements has not been
studied as extensively as the effects of zoning in preservation of
farmland, it can be noted that while there were approximately 2100

reservation agreements in effect as of December 3, ]ﬁ according to

\[CP staff, fewer than 10 liens have been filed against land subject to
an aqreement and no farmers have been taken to court to collect civil
penalties for conversion of farmland in violation of the provisions of an
agreement. This indicates that at least to this point, farmers wwo have
signed preservation agreements have indeed preserved the land for
agricultural use.

B DE THE ARMAD PRESRVAIION FROIRAM AHECT PATTERS OF LRBAN
CEVELCAVENT2

Fom an wurban perspective, perhaps the key question regarding the
Farmland Preservation ram is, 'Do efforts to protect farmland affect
patterns of urban development?' For example, urban officials nmay ke
concerned about patterns or urban development and what these nean for
providing urban services hecause it appears to be generally accepted that
Erowdlng services to compact development is less expensive than providing
he save services to scattered development.

There have been no studies directly examining the question of whether
farmland preservation can affect patterns of urban development, but &
part of the Columbia and Walworth County studies described above, sore
Information pertinent to this question wes gathered.

1 Columbia County

~The study of the effects of the Columbia County exclusive
agricultural zoning ordinance on farmland preservation wes described
above.  This subsection of the Staff Brief will describe the findings in
that study related to preservation of farmland and urban development.

Before reviewing the results of the study, it can first be noted that
according to interviews conducted by the researchers, a major objective of
Columbia_ County officials in enacting exclusive agricultural zoning in
March 1973 wes to help minimize the cost of BFO_\/IdIr]g public services to
new development. hat is, there wes the belief in Columbia Councy that
the location nf development influenced the cost of servicing the
development [Staff Paper #90 p. 10l Two aspects of the research
conducted on the effects of Columbia County zoning indicate that exclusive
agricultural ~ zoning does tend to reduce the amount of scattered
development. First, the researchers determined the location of all of the



parcels of land developed in the zoned towns and the results of the
researchers’ analysis are reproduced below. In each pairing, the zoned
town is described first and the unzoned town second. results indicate
that there wes "'significantly less scattered development'” in the zoned
towns than in the control towns [Staff Paper #4190 p. 29].

1 Springvale/Scott: ~ In Springvale, new
development wes clustered in the western half of
the town, in six sections; three rezoning requests
in eastern sections were denied. In  Scott,
development wes nore scattered, occurring in 10
sections throughout the. town.

2  Arlington/Vienna: New development — wes
considerably less  scattered in  Arlington,
concentrated primarily in three northern sections
near Poynette. Overall, the pattern of development
in Vienna wes scattered and nmost occurred outside,
Sndt _att sone distance from existing  sanitary
istricts.

3 Leeds/WMindsor: There was no new development on
agricultural land in Leeds during the study period.
In Windsor there were not only small individual
parcels, but also a nurber of subdivisions,
developed at sone distance from both incorporated
areas andexistingsanitary districts.

4 Fort Winnebago/Pacific: ~ New development wes
somewhat nore concentrated in Fort Wnnebago. In
Fort Wnnebago, 3 of 11 rezonings were adjacent to
the city of Portage and 5 others were located in
four adjlomlng sections in the western part of the
town. n Pacific, new development occurred in 14
different sections (of 22 total). [Staff Paper

#9Q p. 28]

Secondly, the researchers looked at the actions taken by 10 of the 11
persons whose petitions for rezoning of land in an exclusive™ agricultural
district were denied (the 11th person could not be located). actions
taken by tzrée] petitioners after denial of their petitions were [Staff Paper

p. :

a  Qebuilt on the sare parcelafter
repetitioning.
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b. O built a single-family residence in another
county.

Cc. (O built in a subdivision within an unzoned
Columbia County township.

d Oe built a sin%le—family residence within an
incorporated area of Columbia County.

e. Oe bought an existin%o house within an
incorporated area of Columbia County.

f.  Oe refurbished an existing farmhouse within a
zoned Columbia County township.

g Four had not relocated.

It can be noted that although three of the petitioners denied rezoning
went ahead and built a house in what appears to have been an
unincorporated area, four of the persons did not relocate and two moved
into incorporated areas of Columbia County. That is, six of the 10
persons denied rezoning appear to have either not relocated or relocated
In an area already receiving public services. [The 10th person denied
rezoning refurbished an existing farmhouse within a zoned Columbia County
tovviwshlp.] The effect of this action on the need to provide services is
unclear.

2  Waworth County

~ Pfs part of the review of the effectiveness of exclusive agricultural
zoning in Walworth County, the researchers examinedthe distance of land
surveyed for development from population centers. [A population center
wes defined to include both incorporated and unincorporated areas with
substantial development, such as c rural subdivision.] The surveyed land
wes divided into land within one mile or less of the population center and
land nore than one mile from a population center.

~The results of the analysis, a shown in Table O are somewhat
ambiguous.  In reviewing the total number of acres, Walworth toans had a
greater number of acressurveyed nore than one mile from a population
center prior to the zoning, but only about 1/2 as neny acres nore than one
mile from a population center after the zoning. That is, zoning seens to
have led to nore compact development in Walworth County than in the
control towns when considering total acreage. However, the proportion of
developed acres nore than one mile from a population center is greater in
Walworth towns than in  the control towns. Thatis, of the development
that did occur in Walworth County (on parcels of five acres or less), a
greater percentage occurred nore than one mile from a population center
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than did in the control towns. The researchers note, however, that the
proportions of development occurring at distances from oPuIatlon centers
did not substantially change in Walworth County from before zoning to
after zoning.  In " both cases, approximately 83 of the development that
took place n Walworth County occurred nore than one mile from a
Egpulatlon center. The researchers suggest that since the Walworth

un exclusive agricultural zoning ordinance is based on soil quality,
efforts to protect prime agricultural soil lead to a nore dispersed
pattern of development [Staff Paper #4985 p. ]2'3]Ely

TARE 9

Hnber of Acres In Certified Surveys by Distance
Fram Population Center for Two Time Periods

1971-73 1976-77
Nurrioer Hurber Per
of Acres Percentage of Acres of T
Ualworth 5tudy Areas (Toned)
¢ Qe mile or less from
a Population Center e 36.51 A 38.01
- Greater than oe mile
from a Population Center HE 63.51 % 62.01
170 100.01 D 100.01
Control Study Areas (Unzoned)
- Qe mile or less from
a Population Center B 58.51 226 68.51
- Greater than ane mile
from a Population Center 68 41.51 ™ 3151
64 100.01 330 100.01

Source: Staff Paper 195, p. 20.
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CHAPTER 1

EXECUTIVE SUMMARY*

. LOSS OF VALUABLE AGRICULTURAL
LAND: THE PROBLEM AND ITS CA USES

A. From 1967 to 1975, Three M illion Acres of
AgriculturallLand were Lost Each Year

Over the last three decades, millions of acres
of agricultural land have been lost as America’s
suburbs grew, the interstate highway system and
innumerable water resource development proj-
ects were completed, and extensive surface
mineral deposits were tapped. In_fact, in the
eight-year period from 197 to 1975 some 234
million acres were converted to urban, transpor-
tation, water resource development, and other
non-farm uses. _

Citizens across the country and their represent-
atives at all levels of government have shared
rapidly deepening concerns over the adverse ef-
fects of this loss of agricultural land. Some
feared the decline of the rural way of life, as
carefully tended fields become carefully mowed
lawns. Others emphasized the economic disrup-
tion that accomloames the decline of agriculture
in an area. Still others were apprehensive that
continued loss of farmland would lead to re-
duced production that, in turn, would have grave
impacts on the nation’s ability both to feed itself
and to make significant foreign sales that earn
foreign exchange. Still others pointed out that
using poorer, more remote land that requires ir-
rigation or more fertilizer increases the consump-
tion of energy by the farming sector. o

Underlgmg these concerns is the realization
that good farmland is a finite resource which is
necessarK for survival. The importance of pro-
tecting the land re Durce has become mcreasmgily
evident because of continually rowin_? popula-
tions which must be fed both in the United States
and throughout the world, the consta.ntli/ in-
creasm? price of oil on which U.S. agricultural
techno ogy is based, and uncertainty about the
likelihood” of major additional increases in
agr_lculturalJ)roducnvny. Many realize that the
nation could seriously reduce its long-run op-
tions b}/ under-assessing the seriousness of the
loss of farmland.

These concerns led to action. County after
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county, state after state, and Congress have
taken significant steps aimed at protecting farm-
ing and reducing the rate of conversion of farm-
land. This Guidebook presents the story of these
efforts and shows what governments can do to
achieve this goal.

B. The Reasons Why Agricultural Land s
Converted to Non-Farm Uses

The conversion of agricultural land is a com-
Plex process, often takmq place over a ﬁerlod of
ifteen or twenty ,rears. t involves such factors
as farm profitability, urban growth pressures,
land values, personal decisions about work and
retirement, community expectations, taxes and
government programs, incentives, and requla-
tions. Urban growth pressure can be compared
to a great flood, moving out slowly into the
countryside raising land values as it goes. In-
vestors beq\lln buying land for its development
Potentlal. ew farmers cannot afford to buy
arms. Old farmers are less and less able to in-
crease their hold[nPs. At some point, the process
becomes irreversible, and farm after farm is sub-
divided and developed.

Communities that wish to protect their agri-
cultural lands must start early in the process to
change the expectations of farmers, investors,
and developers. The comunities must convince
owners tha theg will allow development only in
urban or suburban areas. In effect, they must
build levees which protect farmland against the
flood of urban growth pressure.

[l. THE RESPONSE: AN O VER VIEW

State and local governments have adopted a
remarkable variety of programs whose objective
is to reduce the rate of conversion of farmland,
The most important are defined in Table 1-1 and
their numbers are summarized in Table 2-2

A. The Programs
1. Incentives: Tax Relief

Legislators have long understood that the
capacity to earn areasonable living from farming
is the most important determinant in a farmer’s
decision whether or not to keep fanning. Since

* The principal author of ihis chapter was John C. Keene.



TABLE 11
SHORT DEFINITIONS

comprehensive planning - A process leading to
adoption of a set of policies regarding land use,
transportation, housing, public facilities, and
economic and social issues. It may include a land use
plan designating particular uses and a program for
providing transportation, sewers, and other public
facilities. In most states the plan in itself is not legally
binding on governments or individuals, but a few
states require that zoning and major public facility
plans be consistent with comprehensive plans.

agricuttural zoning - A legally binding designation
of the uses to which land may be put, including the
type, amount, and location of development. Agri-
cultural zoning restricts uses to agriculture and
related uses such as a farmstead. Often a large mini-
mum lot size (20-160 acres) is stipulated in an agri-
cultural zone.

agricultural nistricting - The designation of specific
tracts of long-term agricultural uses, usually coupled
with benefits and assurances which improve the con-
ditions for farming. Generally no legally binding
controls are imposed on land use.

Purchase of Development Rights - PurChase Of the
right to develop from owners of specific parcels,
leaving the owner all other rights of ownership. The
price of the rights is the diminution in the market
value of the land as a result of the removal of the

development rights. The remaining value of the land
is the “ farm use” value.

taxes constitute a significant cost to fanners and
are under government control it is not surprising
that legislatures often turned first to tax relief as
a tool for protecting farmland. They enacted
laws which reshape the impact on farmers of the
real property and death taxes and, in two in-
stances, state income taxes.

Both the property tax and inheritance or estate
taxes are ad valorem taxes and are imposed _on
the assessed or appraised value of property. The
problem with farmland is that it often has two
values: one, its agricultural use value and the
other, its value as a site for residential, commer-
cial, or industrial development. This is referred
to as its fair market value. In many farming
areas, especially those near large cities, the fair
market value of agricultural land is much greater
than agricultural use value because developers

Purchase and Resale or Lease with Restrictions = Pur-
chase of land, imposition of restrictions on use and
development, and resale at market price. End result
is equivalent to purchase of developing rights.

Transfer of Development Rights - DeVeIOpment rlghtS
on land in a designated preservation area may be pur-
chased by a developer and transferred to a designated
development area where the equivalent amount of ad-
ditional development can be constructed.

Differential Assessment - Assessment fOI’ property
tax purposes based on the farm use value of the land
rather than on its market value. There are three ma-
jor types of differentia] assessment: pure preferential
assessment with full abatement, deferred taxation
with partial or with no abatement, and restrictive
agreement, under which a farmland owner contracts
to maintain his land in farm uses in return for a lower
assessment.

Development Permit systen - Requirement that a
special permit be obtained for development from
designated state or regional agency. Permit is in addi-
tion to normal local zoning and building permits.

Right to Farn - Legislation stating that local or-
dinances cannot be enacted which restrict normal
farming practices unless they endanger public health
or safety, and providing farmers with some protec-
tion against private nuisance lawsuits.

are able to make a reasonable profit from their
Idevdelopment even if they pay high prices for the
and.

Many farmers have found that their real prop-
erty taxes were ?omg up because of the rising fair
market value of their land and the increased fis-
cal burdens which go along with suburbaniza-
tion. Some farm estates have had liquidity prob-
lems that made it difficult or impossible to ?qy
estate taxes that were measured by the fair
market value of the land without selling some or
all of the farm. In response to their complaints,
tax incentives were enacted. They have two
primary purposes: first, to reduce taxes for
farmers, and second, as a consequence of that re-
duction, to lower the rate of conversion of farm-
land to non-farm uses by reducing the number of
tax-motivated sales.
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TABLE 12
NUMBERS OF EXISTING PROGRAMS
TO PROTECT AGRICULTURAL LAND

Type of Program State County Municipality Total
Differential Assessment for
Property Tax

Preferential Assessment 17 17

Deferred Taxation 28 28

Restrictive Agreement 2 2
Income Tax Credits 2 2
Farm Use Valuation for Death Tax

Use IRC rules 16 16

Use rules similar to IRC 8 8

Special rules 5 5
Capital Gains Tax on Land Sales 1 1
Agricultural Districts 6 6
Right-to-Farm Legislation 16 16
Agricultural Zoning 1 104 166 271
Purchase of Development Rights 4 4 1 9
Transfer of Development Rights 10 12
Development Permits 2 2
Integrated Programs ™ 3* 10

* We lack a clear definition of the numbers of elements and interrelationships necessary to define an integrated program. Depending on the defini-
tion adopted, one could include many more than the seven state and three sub-state programs listed in this table and discussed in Chapters 9 and 10.

a. Differential Assessment

As of the end of 1980, all states except Georgia
and Kansas had laws which seek to reduce the
burden of real property taxes on fanners. There
are two major kinds: differential assessment laws
(which include preferential assessment, defened
taxation, and restrictive agreement laws) and cir-
cuit breaker tax credit laws.

Seventeen states authorize O!oreferential assess-

ment. Eligible land is assessed for real propert
tax purposes at its agricultural use value. The ef-
fect is to reduce a farmer’s taxes. _
Twenty-eight states have deferred taxation
programs. In addition to permitting agricultural
use value assessment, theY require Partllmp.at.mg
land owners who develop their land for |ne||%|b|e
uses to pay some or all of the taxes that they have
been excused from paying. These ‘roll-back”
taxes are usually equal to the difference between
what the tax on fair market value would have
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been and what the actual tax was for a given
number of years. Seven of these states simply im-
pose a “‘land use change” tax equal to a percent-
age of either this difference or of the fair market
value in the year of development.

~New Hampshire and California have restric-
tive agreement programs that require an owner
to enter into a long-term contract in which he
agrees not to deve!op his land, in exchange for
receiving preferential assessment. It is very dif-
ficult for landowners in these states to get out of
the contracts and develop their land before the
end of the contract period. See Figure 1-1 which
shows the program in effect in each state.

These ro?rams_clearly provide tax relief for
farmers. Preterential assessment is the most ef-
fective in this regard, while restrictive agreement
programs are the least. The more eligibility re-
quirements there are, the greater the recovery of
rollback taxes, and the more the farmer is re-



FIGURE 11
REAL PROPERTY OR STATE TAX INCENTIVES
FOR LOCAL PROPERTY TAX PURPOSES

i >Preferential
- | Assessment

Restrictive
Om Agreements
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quired to restrict his land, the fewer farmers will
participate and the lower the tax benefits will be.

b. Property Tax Credits

Michigan and Wisconsin allow a farmer to ap-
ply some or all of his local real property taxes as
dollar-for-dollar credits against his state income
tax. Income tax credit approaches are more
directly relevant to alleviating the cost squeeze
that farmers in urbanizing areas find themselves
caught in, because they are hased on the farmer’s
net income rather than just one element (prop-
erty taxes) which affects ris net income.

c. Death Tax Benefitsfor Farmers

In the Tax Reform Act of 1976, Congress
made major changes in the federal estate tax
which made estate tax preferences available to
eligible farm estates. Since then, many states
have followed suit by enacting similar amend-
ments to their inheritance and estate tax laws.
These changes are complicated and technical and
can be discussed here only in a general way.

Congress raised the threshold at which estates
become liable for estate taxation and increased
the marital deduction so that at least 70% of farm
estates are exempted from estate tax liability.

In addition, Congress enacted two new sec-
tions of the Internal Revenue Code that bene-
fited qualifying farm estates. The first, Section
2032A, fpermits agricultural use valuation of
eligible farmland that is left to heirs of the
deceased. The second, Section 6166, gives ex-
ecutors of eligible farm estates the option of
deferring the payment of estate taxes on farm
property for five years and then paying them in
equal installments over another ten years. These
sections have detailed eligibility requirements

that limit their availability. They require a pay-
ment of the taxes fore?o.ne if the heirs cease to
farm the property or sell it to a person who is not
a family member. -

Section 2032A and 6166 can significantly ease
the estam tax burden of farm estates that qualify
for an'i actuallK elect to use them. Our calcula-
tions indicate that a relatively small number will
be eligible for and elect these benefits, because of
the stringent eligibility and recapture Provmons.
As a result, they will not reduce total tarm estate
taxes significantly.

A slim mamntz of the states have taken steps
to make some form of preferential valuation
available to farm estates. They are shown in
Figure 1-2

FIGURE 1-2
PREFERENTIAL VALUATON FOR STATE IN—

HERITANCE AND ESTATE TAXATION

Six others, California, Kansas, Michi%an,
Minnesota, New York, and Wisconsin, have
made special Section 6166 deferral procedures
available for farm estates.

d. Differential Assessment and Death
Tax Benefits: Effectiveness for Reducing
the Rate of Conversion ofFarmland

For a complex set of reasons which are dis-
cussed at length in the Guidebook, these tax in-
centives, if made available by themselves and not
as a part of an integrated program, are largely in-
effective in reducing the rate of conversion of
farmland. o _

Despite the above characteristics, differential
taxation and death tax be iefits are necessary
components of a comprehensive agricultural
land’ protection program. First, as a matter of
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equity, if a program prevents agricultural land
from being developed, the owner should onl
Bay taxes on its agricultural use value. Second,

enefits such as these serve as incentives to en-

courage farmers to participate in integrated
farmland protection programs.

2. Incentives: Agricultural Districting

Agricultural districts are legally recognized
geographic areas whose formation is initiated by
one or more farmers and aprroved by one or
more government agencies. The districts, with
their benefits and obligations, are created for
fixed but renewable periods of time ranging from
four to ten years. In most pro(?.rams land cannot
be included in an agricultural district without the
owner's written permission. Agricultural district-
ing programs are based on the idea that if
farmers are given incentives to join in the volun-

TABLE 1-3

tary creation of districts of significant size where
farming would be the only activity, and if they
are protected against many of the factors which
mlﬁht otherwise make it undesirable or unprofit-
able for them to farm, they wfl be able to keep
their land in agricultural use. The formation of
an organization initiated by farmland owners
that is dedicated to protecting and promoting
farming in a SEeCIfIC geographical area will, it is
hoped, strengthen the position of agriculture in
thhe |d|str|cte area and in the community as a
whole.

As of 1980 six states, California (1965), New
York (1971), Virginia (1977), Maryland (1977)
llinois (1979), and Minnesota (1980), had en-
acted laws based on this idea. Minnesota’s Agri-
cultural Preserves Act is unique in that it is in ef-
fect only in the Twin Cities Metropolitan Area.
The elements of the various programs are shown
in Table 1-3

ELEMENTS OF SIX AGRICULTURAL DISTRICTING PROGRAMS

Elements

1. Differential assessment

2. Protection from local government ordinances
which hinder fanning

3. Limitations on public investments promoting non-
farm developments within districts

4. Limitations on the acquisition of land within dis-
tricts by public agencies

5. Limitations on special assessments

6. State agency regulations and procedures supportive
of agriculture within districts

7. Limitations on annexations of land in districts by
municip.. .ities

8. Requirements for sound conservation practices

9. Limitations on rate of tax increases

10. Compensation to local governments for tax losses
11. Zoning adjacent lands so as to reduce conflict

12. Purchase of the development rights to land within
districts

13. Limitations on development of districted land with
zoning or other restrictions
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Agricultural districts provide a geo%raﬁhical
and organizational framework within which cer-
tain incentives and safeguards can he made
available to farmers. Their effectiveness as a way
to reduce the rate of conversion of farmland
depends on the particular combination of
elements they include. The programs studied
vary considerably in this regard, and evaluation
is difficult because they are either recently en-
acted or part of a broader, integrated program.
The program with sufficient fongevity to permit
evaluation is New York’s. The evidence indicates
that while it has been relatively ineffective in
reducing farmland conversion, it has Jorovided
rural farmers with an enhanced sense of security
and a modest protection against special assess-
ments and eminent domain.

3. Incentives: Right-To-Farm Legislation

There is a basic incompatibility between many
types of agricultural activity and residential use.
As cit%,people begin to move into rural areas,
they object to the smells, noises, dust, pesticides,
and other by-products of operating a modern
farm. These complaints can take several forms.
A landowner may sue the farmer, claiming that
his farm operations are a nuisance. He may try to
persuade the local government to pass an or-
dinance limiting various farm activities. He may
report the farmer to a county or state agencr that
is responsible for enforcing air or water pollution
control laws for the purpose of getting an order
to end the offending farm practices.

Farmers find that defending themselves
against such actions can be expensive, time con-
summ?, and a%gravatmg, even if they are suc-
cessful. They have turned with increasing fre-

uency to their state legislators for protection.

he laws that have heen passed in response have
been called “right-to-farm” laws.

At least sixteen states, listed in Table 1-4 have
adopted some form of right-to-farm legislation.

Some of these right-to-farm laws, such as
New York’s, simply prohibit local ?overnments
from enacting laws that unreasonably restrict or
requlate farming structures or practices unless
they are needed to protect the public health or
safety. Others, such as North Carolina’s, limit
farmers’ liability for damages in nuisance law-

TABLE 14
STATES WITH RIGHT-TO-FARM LAWS*

Laws Protecting Against Local Government
Regulations
Alabama (1980)
Delaware (1980)
lllinois** (1979)

New York** (1971)
North Cajulina (1979)
Oregon** (1973)
Kentucky (1980) Tennessee (1979)
Maryland** (1977) Virginia** (1977)
Minnesota (Twin Cities)** (1980)

Laws Protecting Against State Regulations

Tennessee (1979) Oregon (1973)

Laws Protecting Against Private Nuisance Lawsuits

Alabama (1980)
Delaware (1980)
Florida (1979)
Georgia (1980)
Kentucky (1980)

Mississippi (1980)
North Carolina (1979)
Oklahoma (1980)
Tennessee (1979)
Washington (1979)

* Some stales provide more than one form of protection.
" The statute applies only in agricultural districts or, in the case
of Oregon, in exclusive farm use zones.

suits. Still others, such as Tennessee’s, exempt
farm activities from certain of the state’s anti-
pollution laws. The laws vary considerably from
one state to another. TheK are, by and large, of
recent origin. Many of the questions of inter-
pretation that they raise are still unanswered,
and we have little evidence of their effectiveness
in achieving their central goal: to protect the
farmer against unnecessary and disruptive
nuisance actions and government regulations,
while at the same time protecting the public
health and safety.

4. Land Use Controls: Agricultural Zoning

Agricultural zoning is the most popular and
common method used by local governments to
prevent the use of a?rlcultural land for non-
agricultural purposes. In the last decade at least
2/0jurisdictions have turned to it to protect their
farmlands (See Fi%ure 1-3). Many communities
also use other tools to complement, sustain, or
reinforce the agricultural zone. Agricultural
zones are often combined with community plans,
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FIGURE 1-3
AGRICULTURAL ZONING

urban hboundary agreements, or voluntary or
mandated state programs that together protect
farmland. Thus, agricultural zoning must often
be viewed as one part of a larger local program.

a. Types of Agricultural Zoning
Ordinances

The most important characteristic of an
a%ricultural zoning ordinance is the extent to
which it limits the intrusion of new, non-
agricultural uses (usually non-farm dwellings)
into established agricultural areas. With this in
mind, we have divided agricultural zoning or-
dinances into the following categories:

1 Non-exclusive agricultural zoning

ordinances: .
a. large minimum lot size,

b. fixed area-based allocation combined
with a small building lot size,

¢. sliding scale area-based allocation com-
bined with a small building lot size, and

d. conditional use approval based on mul-
tiple, discretionary standards.

2. Exclusive agricultural zoning ordinances.

(1) Non-exclusive Zoning Ordinances

Non-exclusive agricultural zoning ordinances
are by far the most popular approach to agri-
cultural land protection. Non-farm dwellings are
allowed, but agricultural uses are preferred. In
these zones, non-farm dwellings may be permitted
conditionally or as of right.
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Large lot ordinances require a substantial
minimum lot size, ranging from as little as ten
acres to as much as acres for one single-
family dwelling.

In fixed area-based allocation ordinances,
owners are allowed to build one house fur each
unit of land of a specified area that they own,
rangmgofrom one dwellm% per ten acres to one
per 1060 acres. Thus, what have been called
“quarter/quarter” zoning ordinances allow an
owner to build one dwelling unit for each quarter
ofa 3uarter section. No units are allowed for re-
mainders of less than the specified number of
acres.

Sliding scale area-based allocation zones also
allocate building rights on the basis of ownership
of units of land of a given area, but the number
of dwellings allocated per acre decreases as farm
size increases. The advantage of area-hased
allocation zones as compared with large lot zones
is that they allow dwellings to be built on
relatively small lots, typically from one to three
acres, clustered on one part of the farm, leaving
the rest relatively far removed from potentially
conflicting residential uses.

The fourth type of non-exclusive zoning or-
dinance, the conditional use zone, allows non-
farm dwellings as a conditional use if they meet
specified criteria based on the compatibility of
the f)roposed dwelling with surrounding agricul-
tural uses. No large minimum lot size re-
quirement is imposed. Conditional use zones
have the potential for producing non-farm
development that is compatible with the purpose
of the agricultural zone, since they do not permit
non-farm dwellings as of right.

(2) Exclusive Agricultural Zoning
Ordinances

These ordinances share three characteristics.
Non-farm dwellin%s are prohibited. The com-
munities use a performance definition of a farm
or farm use rather than defining a farm by a
large minimum lot size or area-based allocation.
Each request to build a farm dwelling requires in-
dividualized review. The pnmarz advantage of
exclusive agricultural zoning is that the conflict
between residential and farm uses is minimized
because non-farm dwellings are prohibited.



b. Effectiveness: The Experience in Ten
Communities

~Inorder to see how agricultural zoning works
in practice, ten communities were selected for
more detailed study on the basis of length of ex-
Pene_nce, varied development pressure, varied
ocation, and type of governmental unit, since
their zoning programs do not represent a random
sample, the case studies simply suggest what
might happen in other communities with similar
characteristics of agriculture, development pres-
sure, and political commitment.

~ The case studies were done of the following
jurisdictions, which adopted agricultural zoning
ordinances in the year indicated:

Counties Municipalities

Black Hawk County, Brooklyn Park,
lowa (1973) Hennepin Co.

DeKalb County, ‘Minnesota (1974)
linois (1974) Sioux Falls, Minne-

haha Co., South
Dakota (1978

West Hempfield,
Lancaster Co.,
Pennsylvania
(1978)

Marion County,
Oregon E19 1)
Stanislaus County,
California (1973)
Tulare County,
California (1975)
Walworth County,
Wisconsin (1974)
Weld County,
Colorado (1973)

The case study communities adopted agricul-
tural zoning ordinances to deal with one or more
of the following three problems. First, farmland
was being lost to premature rural subdivisions at
increasing rates. Second, these rural subdivisions
required increased expenditures for public serv-
ices and facilities, expenditures which led to in-
creases in local property taxes. Third, farmers
and suburbanites discovered that rural subdivi-
sions and farm operations often conflict.
Farmers felt rictimized by vandalism, harass-
ment, and nuisance actions, while suburbanites
complained of the smells, dust, noise, and
chemicals from nearby farm operations.

The case studies permit several important con-
clusions to be drawn, although they must be ten-

tative because of the relative nove_lt?/_ of the
agricultural zoning efforts and the difficulty of
separating out other causal factors such as state
farmland protection programs and short-term
developments in the economy. First, the new
non-exclusive agricultural zoning ordinances
have greatly decreased permitted residential den-
sities In agriculture zones. Second, most of the
communities now view agriculture .is a long-term,
permanent land wuse. Third, since the initial
agricultural zoning ordinances were adopted,
most communities have revised theii approaches
s0 as to strengthen the restrictions on non-farm
uses, an indication that local approaches to
agricultural zoning are enjoying good political
supPort. Fourth, the record of communities in
dealing with proposed rezonm?s is good. For the
most part, good aa;ncultural and s simply not
being taken out of agricultural use. Rezonmgs
are %ranted, but ﬂenelrally only to those lands
which are not well-suited to agriculture. Fifth,
the important role pIaYed by the planning staff in
dealing with applicants for rezonings is another
indicator of the consistency and coherence of
local rezonlng decision-making processes. Staff
usually provided an informal evaluation of pro-
Bosed _re_zonmﬁs using the same criteria applied
y decisionmakers. Sixth, evidence of changes in
the pattern of land speculation sugge_sts that
agricultural zoning has been producing the
desired effects. In the majority of communities
speculation for non-agricultural purposes shifted
from agricultural areas to designated develop-
ment areas. Seventh, in most cases, local plan-
ners and officials felt that the subdivision of
agricultural fand had greatly decreased, while an
increasing proportion of new development was
being channeled into designated development
areas.

Establishing and appltying reasonable criteria

governing the division of land in the agricultural
area was the most common problem. The ma-

jority of the case study communities were faced

with” two additional problems. First, most of
them permitted a variety of rural-oriented or
community uses in their most restrictive districts,
Second, a'majority relied upon a large minimum
lot size to protect agricultural land from non-
agricultural development. This means that non-
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farm dwellings could easily be built within the
agricultural zone so long as the minimum lot size
was maintained. Such practices are likely to
generate the fiicrions and nuisance suits that
often result when residential and agriculture uses
mix.

Thus, large lot and fixed and sliding scale area-
based allocation ordinances may temporanly
deter non-agricultural development in agricul-
tural areas, but in the long run, the validity of
these techniques is questionable, unless per-
mitted densities are 5|gn|f|cant|¥) lowered. The
solution to this long-term problem will most
probably be found in the stringent administra-
tion of either the conditional use approach,
which requires a case-hy-case evaluation of pro-
posed dwellings in the agricultural area, or of
exclusive agricultural zoning premised on a
performance definition of a farm dwelling.

5. Land Use Controls: Purchase of In-
terests in Land
a. Purchase of Development Rights

In certain situations, zoning may not be an ap-
propriate technique for preventing the develop-
ment of agricultural land. For example, it may
prove politically "infeasible to enact an exclusive
agricultural zoning ordinance, parhcularlg in lo-
cations where development pressure is high and it
is evident that the zoning restrictions would de-
prive landowners of substantial value. In addi-
tion, in manwurlsdlctlons, experience has shown
that zoning tends to be weakened in order to ac-
commodate strong demands for development,

In re3ﬁonse to such concerns, and reflecting a
feeling that such uncompensated restrictions on
development as are embodied in exclusive agri-
cultural zoning are unfair to owners of farmland
in rapidly urbamzmg areas, many policy makers
have turned to the idea of acqumn? less-than-fee
interests in land in order to control its use.

Fee simple ownership (the full ownership) of
land may be defined as a set of interests or_rlghts:
the right to keep others off the land, the right to
sell or bequeath it, the right to use it for farmmg
forestry or outdoor recreation, the right to buil
structures on or beneath it, etc. The right to build
on or beneath the land is known as the develop-
ment right or rights. They are, of course, limited
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by restrictions embodied in health and building
codes and in whatever zoning may exist. The ob-
lbeC“.VGS of farmland protection may be served by
uzmg the develoBment rights to farm propertﬁ.
urchase of Development Rights (usually
known as PDR) programs have been adopted by
the governments shown in Table 15
New Jersey had an experimental program that
was terminated before any easements were pur-
chased.

The PDR programs have been successful in at-
tracting landowners who wish to participate. To
date, some 10300 acres have heen enrolled in
PDR ]programs at an average cost of $1848 per
acre. There has been little emphasis on clustering
the land whose development rights have been
Purchased.so as to insure that a critical mass of
armland is protected. To date, no enforcement
problems have been encountered.

b. Ways of Reducing the Cost of Devel-
opment Rights Programs

~ While the actual purchase of an interest in land
is the most permanent way to prevent its develop-
ment, it is often also the most expensive. Several
techniques have been proposed or tried that are
designed to reduce the cost. Maryland’s PDR
program assigns the highest priority for purchase
to those farmers whose offers are the lowest Per-
centage of the theoretical value of the deve,og-
ment rights. Other anroaches_mclude the right
of pre-emption and land banking. Pre-emption
allows a government to match an open market
price and buy agricultural land only when it is ac-
tually on the market. Land banking has never
been tried in the continental United States, but if
found politically acceptable, has the potential for
allowing a government to acquire land while its
price is low and then locate and program devel-
opment with a view to agricultural and other
long-term resource values.

6. Land Use Controls: Techniques that
Rely on Private Initiative

Another set of approaches relies on working
with private landowners to retire development
rights voluntarily in areas designated for agri-
cultural production. The first technique is trans-
fer of development rights (TDR), a way of re-



TABLE 15
PDR PROGRAMS FOR
FARMLAND PROTECTION

Year First
Jurisdiction Funded
Suffolk Co., N.Y. 1976
Maryland 1977
Massachusetts 1977
Connecticut 1978
Howard Co., Md. 1978
Burlington Co., N.J. 1979
King Co., Wash. 1979
New Hampshire 1979
Southampton, N.Y. 1980

ducing or eliminating the public costs of acquiring
development rights by sh|ft|n% the responsibility
for purchasing them™ from the government to
private developers. In the classic mandatory TDR
system, a preservation district is identified, as is a
development district. Development rights are
assigned to owners of land in the preservation
district in a systematic manner. However, owners
of land in the preservation district are not allowed
to develop, but instead may sell their development
rights to owners of land in the development
district, who may use these newly acquired
development rights to build at higher densities
than normaIIY allowed by the zoning. TDR
systems are intended to maintain designated land
in open uses and compensate the owners of the
preserved land for the loss of their right to
develop it. To date, only voluntary TDR systems
have been used. The owner of open land has the
option of either developing at low densities or sell-
ing the development rights to his land and then
restricting it by covenant to open space use.

Ten municipalities and two counties have
adopted TDR Sﬁstems for the preservation ot
farmland and other open space. All twelve ordi-
nances permit transfer to non-adjoining prop-
erties, a fundamental feature which distinguishes
true TDR systems from cluster, planned residen-
tial development, or planned unit development
systems. -

To date, only four TDR transactions, includ-

Total
Authorized
Acreage under Funding
Easement (ac.) (SMillion)
3,214 21.0
2,400 6.3
1,349 15.0
2,585 9.0
0 15
810 3.0
0 50.0
0 3.0
0 6.0

ing 184 acres, have taken place. If TDR pro-
grams are to be useful for protecting farmland,
they must be designed to provide the market situ-
ations which will enable the developer to realize
enough profit from the purchase and transfer of
development that he will find it worthwhile to
engage in the TDR process and will offer an at-
tractive price to the farmland owner. This in-
volves not only ﬁrpviding incentives for the land-
owners to sell their nqhts and Prowdlng_densny
incentives for the developer, but also designating
areas under strong development pressure as de-
velopment districts and assurmg the availability
of water, sewer, highways, and other facilities
necessary for higher densﬂr development. It is
possible that large metropolitan counties will be
successful in implementing TDR programs al-
though townships have generally failed.

The second approach is the donation of devel-
olgment rights in perﬁetuny. This is made pos-
sible by Section 170(n) of the Internal Revenue
Code, which permits a landowner to deduct from
his income the value of land, or of interests in
land, which he donates to a public body or a
qualified private non-profit corporation.

A third technique Involves the establishment
of a private land trust: a private, non-profit,
charitable (and tax exempt) entity set up to ac-
%uwe and manage lands in the public interest,

rusts generally have the confidgence of land-
owners and are able to move faster in acquiring
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land than governments can, though they tend to
have limited permanent funding qaﬁaC|ty. They
are able to acquire development rights either by
gift or througn purchase. In some cases, the land
trust may act as an intermediate owner, holding
the land for later sale to an appropriate public
agency. .

Finally, there is the farmland conservancy,
proposed (but untried) as a local organization
operating within a conservancy district. It would
be empowered by state law to buy and sell land
or rights in land for the purpose of maintaining
important farmland in farm u”e. The conserv-
ancy could acquire land when offered for sale
when it believed that the sale would be injurious
to the practice of farming in its area. It might
resell the land with restrictions on use to an
appropriate buyer. The conservancy would have
the right to intervene in any sale of land
previously designated by the conservancy as im-
portant farmland.

/. Integrated Programs of Incentives and
Controls: Metropolitan Growth Manage-
ment Programs

In many parts of the country, the problem of
agricultural protection can be addressed realis-
tically and effectively only by considering its
relation to the entire system of land use and de-
velopment within a given region. In other words,
the goal of protecting farmland must be balanced
with other comﬁetlng and supporting interests of
the region, such as providing housing and jobs
for current and future residents, protecting envi-
ronmentally sensitive areas, providing adequate
public services and facilities, and keeping Fiscal
expenditures at a minimum. The need to incor-
porate agricultural protection into an overall
strategy for dealing with growth is especially ap-
parent in metro,P,olltan areas, where there is often
Intense competition for limited land resources.

The Guidebook examines comprehensive
growth management programs for three metro-
politan areas: the seven-county Twin Cities re-

jon, Minnesota; Lexington-Fayette Urban
ounty, Kentucky; and Metropolitan Dade
County, Florida. ‘A coordinated regional ap-
proach to growth management can accomplish a
variety of mutually complementary objectives,
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such as minimizing public investment costs and
focusing farmland preservation efforts on areas
where agriculture is most likely to remain eco-
nomically viable over the long run. Therefore,
ideally, a growth management strategy should
consider functional and spatial interrelationships
at the regional as well as the local level.

There are too manK important aspects of these
three programs for them to be adequately sum-
marized here. The basic rationale of each pro-
gram is to promote an orderly and efficient pat-
tern of urban growth in the metropolitan area,
and each recognizes the value of adopting a
regional perspective in identifying and imple-
menting certain goals and priorities. In addition,
these programs seek not to limit the total amount
of growth in the metropolitan region, either in
the short or long run, but rather to guide it into
appropriate areas.

' The three plans share several specific objec-
ives:

e To coordinate the provision of certain
necessary public services and facilities, such
as transportation, water, and sewer, so as to
maximize efficiency in construction and
operation,

*To ,oromote the growth and redevelopment
ofalready urbanized areas.

e To protect environmentally sensitive or
unique areas.

e To protect prime farmland and maintain the
economic viability ofagriculture.

Thus, agricultural protection represents only one
of asetof mtegrated policies designed to achieve
the overall goal of rational and efficient metro-
politan growth. In general, these objectives are
mutually reinforcing when placed in a regional
context.

The Twin Cities and Dade County programs
are still youn% and not yet fully implemented,
and historical land use data are not available forv_
Lexington-Fayette County. But it is clear that the
effectiveness of any program deﬁends largely on
the degree of authority that the metropolitan
government ﬁossesses to implement the growth
policy, and the extent to which this authority is
exercised. The most basic tool required is some



power to control the location of public facilities,
especially sewers. It is also clear, however, that
facility siting is often not sufficient to keep devel-
opment out of agricultural areas, because low
density housing that uses septic systems mar still
spread, taking relatively large amounts of farm-
land out of production. In order to assure the
votection of farmland, facility siting must be
combined with other tools, such as zoning and
incentive programs,

8. Integrated State Programs of Incentives
and Controls

The states have the power to control the uses
to which land may be put. In most states, how-
ever, most of this power has been delegated to
local governments, which make nearly all deci-
|smr&s concerning the planning an 1regulation of
and use.

Local governments have an intimate know-
ledge of local conditions, needs, and .Tnun]tK
goals, but this knowledge is often con Awit
a parochial outlook, and the tendency >accom-
modate the desires and pressures of lo™J land-
owners rather than to promote the rt ional wel-
fare and to achieve long-range obg’ect es for the
use of the land resource. Most states have pro-
vided only tax incentives in order to encourage
the retention of agricultural land. A few have re-
trieved a limited number of specific powers and
have linked incentives to land use controls over
agricultural lands. _

Without involving local government in anr
way, state governments can declare it a state pol-
icy to protect prime a?rlcultural land and require
its own a?enc[es to act consistently with that ob-
]ecdtlve. llinois has issued such an executive
order.

In both voluntary and mandatory state pro-
grams a varletx of incentives and controls are
combined. In the voluntary programs, the incen-
tives play the preliminary role of inducing land-
owners to join the program and accept the re-
straints on land use. These restraints assure the
public that their expenditures for incentives will
achieve their long-term purpose of protecting
land for agricultural use. Once the restraints on
land use are in effect, the continuing incentives
act to offset the additional costs caused by near-

by urbanization and make it possible for farmers
to continue to farm. Thus, the ||nkat};]e of incen-
tives and controls is equitable for both the public
and the participating landowner.

a. Voluntary State Programs

The Guidebook analyzes three voluntary state
programs. In California’s Williamson Act pro-
gra_m, use value assessment is the incentive for in-

ividuals to contract not to develop their farm-
land for ten or more years. In Maryland, the pos-
sibility of selling development rights to the state
along with right-to-farm protection are the ma-
jor inducements for enrolling in an agricultural
district and contracting not to subdivide or build
for at least five years.

The Wisconsin Farmland Preservation Pro-
gram, which went into effect in December 1977,
will be discussed more fully. It provides annual
tax credits to farmland owners who contract not
to develop their land. Landowners’ credits will
be continued after 1982 only if their counties
adopt agricultural preservation plans or agricul-
tural zoning ordinances. The tax credits available
to owners are based on a “circuit breaker” con-
cept that provides a credit against state income
tax to the extent that pro&erty taxes are deemed
excessive in relation to the owner’s household
income. The state establishes criteria for agricul-
tural zonmg districts and works with counties to
set standards for defining agricultural land.

- By March 1980, 20 counties had adopted an
agricultural zoning ordinance, an agricultural
preservation plan, or both. Agricultural zoning
covered 2157,000 acres. N
Although there was considerable political op-
position to the pro(?ram in the beginning, the
program has evolved from a political cost to a
political asset. The only issues now related to the
program concern possibilities of improving it
and increasing its benefits. . .
Voluntary programs do not require the partici-
pation of landowners who are not willing to
assume the stipulated obligations. Thus, they
tend to generate relatively little political opposi-
tion and are relatively easy to enact, particularly
if they consist only of tax expenditures. Volun-
tary programs which require the direct expendi-
ture of public funds are more difficult to enact.
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~If the controls are _too_strqn%, and the incen-
tives too weak, participation is likely to be low,
Conversely, if attractive incentives are coupled
with weak obligations, participation is Iikelfy to
be high. At the same time, the weakness of the
controls is likely to reduce effectiveness. The
balance between participation and effectiveness
is a delicate one.

The Wisconsin program makes a bold effort to
avoid the weaknesses of a voluntary program. By
providing tax credits to landowner participants
In_the first phase, and specifying that the credits
will not be paid in the second phase unless the
local government adopts exclusive agricultural
zoning (or in rural areas at least an agricultural
Brese_rvatlon plan), the Wisconsin program is

uilding a constituency favoring the imposition
of land use controls. The step from individual
contracts to areawide agricultural preservation
plans and zoning ordinances not only increases
the acreage protected but also reduces the prob-
lem of the potential for scattered development.
The benefits of the Wisconsin program appear to
be sufficient to result in widespread participa-
tion, and its costs are no %reater than the tax ex-
penditures made by the other states to provide an
Incentive for farmers to keep farming.

b. Mandatory State Programs

Four mandatory state programs were ana-
lyzed. The Vermont program reqfuwes that a per-
mit be obtained from the state for certain types
of development. The California Coastal Com-
mission program, which is also a development
permit program, requires local governments to
adopt comprehensive plans and requlatory ordi-
nances which meet criteria of the Commission.
The Hawaii program involves zoning directly by
the state. . _

The Oregon program is the most fully inte-
grated and comprehensive in the country. It re-
quires local plarning and zoning consistent with
state goals, which are mandatory statewide plan-
ning standards. The a%ncultural goal requires
that agricultural lands be preserved and main-
tained for farm use. All Class I-IV soils (and in
eastern Ore%on, Class V and V1 soils in addmong
not committed to non-farm use must be zone
for agriculture according to general criteria set
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by the state. Cities must establish urban growth
boundaries, within which new development must
be contained and encouraged. Public facilities
and services are to be provided at levels suitable
for urban uses within urban growth boundaries,
but few, if any, public services are to be provided
outside the boundaries. Land in farm use zones
qualifies for use value assessment for property
tax and state inheritance tax purposes, is exempt
from special levies of utility districts, and enjoys
right-to-farm protection.

Although relatively few counties and cities
have completed comprehensive plans which are
in full compliance with the goals, nearly all
counties have been working cooperatively with
the state to revise land use plans and zormg or-
dinances. Sixty-seven percent of the land wnich is
expected to be ultimately zoned agricultural has
already been bought under agricultural zoning.
In the Willamette Valley, where population pres-
sure is by far the highest, 84 percent of the an-
ticipated ultimate acreage is already in agricul-
tural zoning.

Mandatory programs emphasizing control of
land can be enacted if there Is a strong consensus
on the importance of protecting farmland. They
treat all farmland owners uniformly and there-
fore avoid the central weakness of voluntary pro-
grams, that even if nearly all farmland owners
join a voluntary program and remove their land
from the development market, the remammP
farmland may be developed, and, once devel-
oped, may result in intrusions which will cause
problems for neighboring farmers and weaken
the agricultural economy. Their coverage is likely
to be much more complete than that of voluntary
programs which rely on the initiative of land-
owners. If local controls are required by a man-
datory state program, the burden of respon-
sibility can be more easily borne by state or re-
gional officials, who must treat all areas of the
state in an equal manner and who are generally
separated geographlcally, socially, and econom-
ically from individual petitioners for changes in
land use. |

Weaknesses in mandatory systems may result
from the lack of clear legislative intent and
strong poliiical resolve to give priority to the pro-
tection of agricultural land, lack of clear and
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strong criteria for granting exceptions from the
general requirement to protect agricultural land,
and from the relative lack of alternative sites for
urban development. _

Agreement is relatively easily reached on gen-
eral principles or criteria which later must be in-
terpreted tor each specific case. To reach agree-
ment on a mapped plan with clearly marked and
unarguable boundaries between future land uses
is much more difficult. Local participation is
probably necessary, and the participation may be
very time consuming, as specific details are
studied and arqued. o

The Oregon program is most clear in its treat-
ment of farmland as a natural resource to be pre-
served not only to maintain the strength of both
the present and future agricultural economy, but
also as an ost)en space resource for future genera-
tions. The law is explicit that certain types of
soils are to be preserved and contains no g].uallfy-
ing Ianguage suggestln? that profltabnty{ or
market demand for rural development should be
a consideration. .

Oregon’s legislation and subsequent adminis-
trative and case law rulings have resulted in a
specifically stated body of planning policies and
procedures. This has relieved the courts of trying
to interpret vague provisions in county or city
zoning enabling legislation or “public welfare
provisions in state constitutions.

c. The Relationship between State and
Local Programs

State programs are the key to agricultural pro-
tection for several reasons. A policy statement by
the state legislature that agricultural land is a
valuable natural economic resource which should
be protected can P_rowde a point of reference and
an hospitable policy environment for local pro-
grams. In doing so, a state policy can make it
possible to demonstrate the consistencY of a local
program with state objectives. It therefore makes
the political and legal defense of local programs
easier,

Second, a state program generally requires
or enables some local planning to take agricul-
tural land explicitly into account. Very often,
once local people have the format for dlscussmg
the program of protecting agricultural land an

the resources with which to measure and analyze
their land base and develop plans, they will take
effective action.

Third, even though a state program may fall far
short of being a complete solution to the problem,
it can provide a starting point which stimulates
positive actions by local government.

Fourth, in the absence of a state program,
many local jurisdictions, because of inertia, lack
of leadership, or local political pressures, will not
undertake agricultural protection programs. A
state program can induce or require them to take
action to protect farmland.

I1l. LEGAL AND CONSTITUTIONAL
ISSUES
A. Agricultural Zoning

There are four major legal pitfalls that an agri-
cultural zoning ordinance must avoid. First, it
must be consistent with the authorization of the
state enabling act. Many states limit the powers
of local governments to those that are expressly
delegated to them by the state legislature. Thus,
it is advisable to amend state laws so as to auth-
orize low-density agricultural zoning.

~Second, most state laws require that local or-

dinances be in accordance with a comprehensive
plan. Any municipality which is embarking on a
farmland protection program should undertake a
comprehensive planning study on which the pro-
gram will be based. This stud?; should analyze
trends in agricultural use and the importance of
farming to the municipality’s economy, and in-
clude soil and open space studies and a review of
state and regional policies concerning agriculture
and agricultural land protection, as well'as an ex-
amination of the factors such as pro(jections of
housing needs that would be considered in a
traditional growth management study. The com-
P_reh_enswe plan should be amended to reflect the
indings of these analyses and the new farmland
policies. _

Third, if an agricultural land regulatory pro-
?.ram is properly authorized by enabling legisla-
lon and is In accordance with a comprehensive
ﬁlan, the principal constitutional hurdle it will

ave to surmount is the challenge that it con-
stitutes a taking without just compensation.
Whether such a program relies on exclusive agri-
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cultural zones or very large minimum lot sizes, it
will often have the effect of significantly re-
ducing the market value of the land so limited.
Many states have framed the issue this way: if a
zoning ordinance so restricts the uses to which
land can be put that it cannot be used for any
reasonably profitable purpose, it constitutes a
taking and therefore violates the Fifth Amend-
ment’'s command that no property shall be taken
for Publlc_ use without just compensation. Re-
cently, in its decision in Penn Central Transpor-
tation Co. V. New York, the U.S. Supreme Court
held that a zoning ordinance is constitutional if it
is enacted pursuant to a public program adHust-
ing the benefits and burdens of economic life to
promote the common good, even though it re-
duces sharply the value of real property, espe-
cially where it permits the owner to continue to
use the property as he has in the past. If a court
finds the zoning ordinance constitutes a taking, it
may enjoin it or, under appropriate circum-
stances, award damages to the owner for depri-
vation of his property rights, pursuant to Section
1983 of the U.S. Civil Rights Act.

Fourth, a municipality that seeks to prevent
development of its agricultural land without
making adequate provisions for all types of
housing elsewhere, may run afoul of state anti-
exclusionary zoning doctrines. Developed pri-
marily in N*w Jersey, Pennsylvania, and New
York, these principles require’ municipalities to
take the reglonal welfare into account in shaping
their land development regulations and to make
provisions for accommodating their fair share of
the re%lonal demand for low and moderate in-
come housing. Other state supreme courts may
take similar positions, especially in the Northeast
and Midwest where small, often parochial,
municipalities have primary responsibility for
land development regulations.

B. Tax Incentives

The principal constitutional issue that differ-
ential assessment programs raise is whether they
violate the clauses found in many state constitu-
tions that require taxes to be |mBosed unlformlx.
It has been answered both ways by the courts. At
least half of the states have amended their con-
stitutions  specifically to Permn differential
assessment. The provisions of the various differ-

30

ential assessment laws vary widely from one state
to the next and present a potentially rich mine
for litigation, which is only beginning to be
explored. S

ecause the estate tax incentives are of such re-
cent vintage, there has been virtually no litigation
involving them. The most probable major issue,
other than statutory interpretation, ~will be
whether or not these preferences violate the
state’s uniformity clause.

C. Comprehensive Growth Management Pro-
grams and Control of Public Water and Sewer
Extensions

In the last twenty years many suburban
mun|C|Pal|t.|e.s have come to realize that the prob-
lems of guiding new development and protecting
agriculturally and environmentally significant
areas must be solved together using a com-
Prehe,nswe growth management program. The
egal issues arising out of such programs and the
use of the Power of government to control the
provision of water supply, sewerage, transporta-
tion, and other infrastructural systems are com-
plex and largely unexplored. Courts in California
and New York have upheld proPrams which
either placed a limit on the total number of
building permits that would be issued each year,
or sought to key approval of subdivisions to the
availability of ‘sewers, schools, parks, major
roads, and firehouses against attacks that they
were not authorized by the en.ablmg act, con-
stituted a taking of property without just com-
pensation, or interfered with the right to travel.
Restrictions on water and sewer extensions have
been upheld so long as they are temporary, in
%ood faith, and seek to prevent a serious public
ealth problem.

In summary, government officials and citizens
concerned with the ﬁrotecu_on of agricultural
land must remember that their pr_|mar¥ objective
must be to enable farmers to continue farming by
protecting both the attractiveness of farming as a
way of life and its profitability. Land develop-
ment regulations and incentives deal with only a
part of the overall problem and must be drafted
to meet various legal and constitutional require-
ments, To increase their chances of success, they
should be based on sound enabling legislation,
developed through comprehensive planning and



'oolicies which give appropriate recognition to
ow and moderate income housing, commercial
and industrial development, and environmental
protection objectives. At the same time, they
must not contravene the fundamental safeguards
accorded to private property by the due process,
equal protection, and taking clauses of the
United States Constitution.

IV. RECOMMENDATIONS
A. The Goals of Protecting Farmland and
Guiding Urban Growth Are Best Achieved
Together Through the Use of a Comprehen-
sive Growth Management System

If a community seriously wants to protect its
farmland, it must find a way to deflect develop-
ment away from productive agricultural land to
areas where urban growth is most appropriate.
To do this the community may wish to use one of
several growth management approaches, com-
bined with several of the techniques discussed in
this Guidebook.

B. Farmland Protection Programs Should Be
Many-Faceted: The Loss of Farmland Is the
Result of Many Factors

Some factors, such as rising real property taxes
and special assessments for water and sewer
lines, reduce the desire and ability of farmers to
keep farming. Others, such as high offerin
PFICCS for farmland, lead directly to its sale. Ef-
ective programs will address most of the maclor
factors that lead to the conversion of farmlan

C. The States Should Provide the Key to
Saving Farmland

States should declare Sheir commitment to pro-
tect good agricultural land because it is a vital
and irreplaceable resource. These declarations
will provide political and legal support for the
efforts of local government to protect farmland,
To provide stronger programs, states should
establish criteria concerning urban growth, the
protection of environmentally significant areas,
and the protection of agricultural lands which
local governments would be required to meet in
planning and regulating land use.

D. It Is Essential to Act Early
The sooner a program for protecting farmland

can be started, the better. If a community waits
until development pressures become Strong,
farmers* and developers’ expectations will have
risen, along with land values, and it will be much
more difficult, politically, to get an effective pro-
gram started.

E. Programs Should Be Based on Accurate
Information

Communities need accurate, up-to-date infor-
mation on natural conditions, the importance of
agriculture to their economies, land use and own-
ership, and future trends of urbanization in
order to develop a farmland protection program
that is well-conceived and legally defensible.

F. Advocates of Farmland Protection Pro-
grams Should Make Sure They Have Able,
Dedicated Political Leadership

Effective programs must be tailored to local
conditions. They often involve unfamiliar con-
cepts and techniques that may be difficult for
many farmers to accept. It takes astute, per-
suasive individuals to provide the leadership
needed to design, enact, and implement an effec-
tive program.

G. Farmland Protection Should Involve More
than Land Use Controls

While incentives, land use controls, and com-
prehensive growth management Frograms are
Important for any farmland protection program,
other measures are necessary to maintain the
economic viability of agriculture. Farmers need
adequate credit, suPphers, service businesses,
labor, marketing facilities, and storage and proc-
essing facilities.

H. Farmland Protection Programs Should Be
Designed So that They Are Legally Defensible

P.ro%.rams should be based on sound enabling
legislation, deveIoPe_d through comprehensive
planning and policies that give appropriate
recognition to low and moderate income hous-
ing, commercial and industrial development, and
environmental protection objectives. At the same
time, they must not contravene the fundamental
safequards accorded to private property by the
due piocess, e%ual protection, and taking clauses
of the United States Constitution.
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CHAPTER 3

INCENTIVES: TAX RELIEF*

I. INTRODUCTION

Across the country, legislators have long
understood that the capacity to earn a reasonable
living from farming is the most important deter-
minant in a farmer’s decision whether or not to
keep farming. Since taxes constitute a significant

cost to farmers and are under %overnment con-

trol, it is not surprising that legislatures have

often turned first to tax relief as a tool for pro-

tecting farmland, In this chapter, we will ex-
amine the vv.a%s in which the real property tax,
estate and inheritance taxes, and, in two in-
stances, state income taxes, have been reshaped
S0 as to reduce their impact on farmers.

Both the property tax and inheritance/estate
taxes are ad valorem taxes. They are imposed on
the assessed or appraised value of property,
specifically here, farm real and personal prop-
erty. As a general constitutional principle, the
measure of property value for ad valorem tax
purposes is fair market value. This is usually
defined as the price a propertK would sell for in
cash or terms equivalent to cash when offered for
sale by a seller who is under no compulsion to sell
to a buyer who is under no compulsion to buy. A
central characteristic of farmland — and it is this
characteristic that, more than any other, creates
most of the economic, Ie?al, and political Prob-
lems which attend our efforts to protect farm-
land — is that it often has two values: one, its
current use value as a factor in agricultural pro-
duction, and the other, its exchange value as a
site for residential, commercial, or industrial
development. When considered as a factor for
agricultural production, its value is related to its
capitalized economic rent. Its economic rent is
determined by such factors as soil quality,
topography, rccessibility to markets and trans-
portation ~facilities, market conditions, and
natural factors such as drought. This economic
rent is capital® ed at a rate which is related to
capitalization - * of competing investments,
property ta. ' , and investors’ expectations
concerning i farm income trends and the
sup .y of agricultural land. When considered as
a site for development, the value of agricultural
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land is determined by its promixity to developed
areas, the availability of public water and sewer
facilities, population growth and migration,
topography and stability of soils, and generally
by the demand for facilities of all types. The fair
market value of farmland for which there is no
development demand approximates its agricul-
tural use value. In many farming areas, esL)e-
cially those near Iar%e cities, the fair market
value of agricultural fand is much greater than
agricultural use value because developers are able
to make a reasonable profit from their develop-
ment even if they pay high prices for the land.

Many farmers have found that their real prop-
erty taxes were going up because of the rising fair
market value of their land and the increased
fiscal burdens which attend suburbanization,
Some farm estates have had liquidity problems
that made it difficult or impossible to pay estate
taxes that were measured by the fair market
value of the land without selling some or all of
the farm. In response to their complaints, the tax
incentives which we will discuss here were
enacted. They have two primary purposes: first,
to reduce taxes for farmers, and second, as a
consequence of that reduction, to lower the rate
of conversion of farmland to non-farm uses by
reducing the number of tax-motivated sales of
farmland, and thereby keep more land in agri-
cultural use. In the sections which follow we will
analyze the general nature of the real property,
income, and death tax incentives, and evaluate
their effectiveness as a means for reducing the
conversion of farmland to non-agricultural use.

II. PROGRAMS FOR REDUCING THE
BURDEN OF REAL PROPERTY TAXES ON
FARMERS

A. Types of Programs

At the present time, forty-eight states have
laws which in one way or another seek to reduce
the burden of real property taxes on farmers.1
For purposes of analysis these laws are usually
grouped into two major categories: differential
assessment  (consisting of preferential assess-
ment, deferred taxation, and restrictive agree-
ments) and circuit breaker tax credits.2Many of

* The principal author of this chapter was John C. Keene.



these states have adopted other techniques for
preserving farmland as well, ranging from pref-
erential valuation for death tax purposes to com-
prehensive sets of planning and zoning re-
quirements. New York, Virginia, lllinois, an
Minnesota have laws which enable qualifying
farmers to create agricultural districts and
receive special benefits such as protection against
unnecessary regulation of farming practices and
limitations on the levying of special assessments
for the construction of water and sewer facilities
and roads. (See Chapter 4). Others, such as
California, Oregon, and Maryland, have agricul-
tural land protection programs which are inte-
grated with planning, zoning, and other tech-
nigues for managing urban growth. (See Chapter
1&. Clearly, as the comprehensiveness and
degree of integration of agricultural land protec-
tion pr.ograms increase, It becomes more and
more difficult to isolate the impacts of differen-
tial assessment and income tax credits and to
assess their individual contribution to protecting
farmland.

1. Preferential Assessment

Seventeen states authorize preferential assess-
ment of eligible agricultural land.3Under pref-
erential assessment, eligible agricultural land is
assessed for real property tax purposes at its
agricultural or current use value, instead of its
fair market value. Eligibility conditions are
usually minimal, consistin? only of the require-
ment that the land be in farm use. Some of the
states require that land be |n_a_%r|cu|tural use for
a few years in order to be eligible, and three set
minimum requirements for farm income per
acre. The assessor is directed to determine farm
use value by capitalizing net farm income per
acre, usually at a statutorily defined rate. The ef-
fect of preferential assessment is to reduce the
farmer’s taxes by the difference between what
they would have been if based on a fair market
value assessment and what they are, based on a
current use value assessment,

2. Deferred Taxation
Twenty-eight states have adopted deferred tax-

ation programs. Their principal feature is that, in
addition to making current use value assessment

TABLE 31
STATES WITH PREFERENTIAL ASSESSMENT
PROGRAMS AND YEAR OF ENACTMENT

Arizona (1967) Louisiana (1976, 1979)

Arkansas (1980) Mississippi (1980)
Colorado (1967) Missouri (1975)
Delaware (1968) New Mexico  (1967)

Florida (1959)
Idaho  (1971)
Indiana (1961)
lowa (1967)

North Dakota (1973)
Oklahoma 0974)
South Dakota (1967)
West Virginia (1977)
Wyoming (1973)

available for eligible land, they require owners of
participating land who convert u to ineligible
uses to pay some or all of the taxes which they
had been excused from paying as a result of that
participation. This sanction is designed to deter
landowners from convertin? their land and to
recoup some of the revenue lost as a result of dif-
ferential assessment. Eligibility requirements
vary considerably from one state to another,
Some, such as Texas, require that the owner be a
natural person, not a corporation. Others require
a minimum level of farm income per acre, pre-
vious agricultural use for a number of years, or a
minimum length of tenure within the family ap-
plying for the tax benefit. Nebraska requires
that, to be eligible, the land must be zoned ex-
clusively for agricultural use. A few, such as
Florida, terminate eligibility if the owner applies
for a rezoning.

In most states, to establish the amount of taxes
which are due upon termination of participation,
the assessor determines both the fair market
value and the agricultural use value of the land
each year. If the land ceases to be eligible, the
rollback taxes, which would have been imposed
on the difference between the fair market value
and the farm use value (the development value)
for a statutorily prescribed period of years,
become due. Thus, the effect is that taxes on
development value are abated for the years of
Eammpat!on prior to the beginning of the roll-
ack period and deferred for its length. The
length of the rollback is typically between four



TABLE 32
STATES WITH DEFERRED TAXATION PROGRAMS

Rollback Interest
State Period Rate
Alabama (1978) 3 -
Alaska (1967) 7 8%
Connecticut (1963) a -
Hawaii 1 (1961) - 10%
Hawaii 2 (1973) 10 6,10%
llinois (1970) 3 5%
Kentucky (1976) 2 -
Maine (1971) a
Maryland (1956) a -
Massachusetts  (1973) 4 a
Minnesota (1967) 3 -
Montana (1973) 4 -
Nebraska (1974) 5 6%
Nevada (1975) 7 6%
New Hampshire (1972) a -
New Jersey (1964) 2

*s This stale has a land use change tax. See Table 3-3.

and seven years, but varies from two years in
New Jersey and Kentucky to 20 years for
Hawaii's dedication program. About half the
states using this approach impose interest on the
rollback taxes, often at below market rates. (See
Table 3-2)

The six New England states and Maryland fol-
low a somewhat different approach to deferred
taxation (Table 3-3). In order to simplify ad-
ministra ‘on, they have relieved assessors of the
necessi*, of determining both fair market and
agricultural land use value each year by enacting
land use change taxes which simply make the
deferred tax equal to a stated percentage of fair
market value or the difference between fair
market value and agricultural use assessed value
in the year of sale. Massachusetts, Rhode Island,
and Connecticut impose higher taxes on land
which has been preferentially assessed for short
periods of time in an attempt to deter rapid turn-
over of agricultural land. By contrast, Maine im-
'ooses taxes at a higher rate on land held for
onger periods of time. Vermont has a capital
gams tax which applies to all sales of land. This is
iscussed in Chapter 11 N

Finally, several states charge an additional
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Rollback Interest
State Period Rate
New York (1971) 5 -
North Carolina (1973) 3 9%
Ohio (1974) 4 -
Oregon (1963) 10 6%
Pennsylvania 1 (1966) 5 5%
Pennsylvania2 (1974) 7 5%
Rhode Island  (1968) a -
South Carolina (1975) 5 -
Tennessee (1976) 7 6%
Texas (1966) 5 %
Utah (1969) 5 -
Vermont 1 (1969) 3
Vermont 2 (1971) a .
Virginia (1971) 5 6%
Washington (1970) 7 10%

penalty if landowners fail to follow prescribed
procedures. Washington, for instance, charges a
Penalt amounting to 20 percent of the rollback
axes due if an owner shifts the property to an in-
eligible use without having the statutorily re-
quired two years’ notice.

5. Restrictive Agreements

~New Hampshire and California have restric-
tive ag.reement programs for agricultural land.
They differ from the other programs in that, as a
condition of e_IiPiny, landowners wishing to
secure differential assessment must enter into en-
forceable agreements to keep their land in eligi-
ble use. Owners will not be released from con-
tracts unless they meet certain stringent statutorr
criteria. Other states, such as Hawaii, Pennsyl-
vania, and Washington, also require landowners
to sign similar agreements but, in the event of a
breach, only impose rollback taxes. Since these
states do not prevent the landowner from con-
verting his land, their programs have not been
placed in the restrictive agreement category.

In addition to its deferred taxation program,
New Hampshire has a dlscretlonarY easement
program which relies on a type of restrictive
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TABLE 33
STATES WITH LAND USE CHANGE TAXES

waine: The lax is on the difference between fair
market value at the date of withdrawal and agricul-
tural use assessed value, at the rate of 10% for land
in the program for 5 years or less, 20% for land in the
program for more than 5 years but less than 10 years,
and 30% for land in the program for more than 10
years. Me. Rev. Stat. Ann. 8§ 1101-1118 (Supp. 1980).

vernont: The tax is 10% of the fair market value at
the time of conversion to a non-qualifying ur Vt.
Stat. Ann. tit. 32, 88§ 3751-3760 (Supp. 1980).

new nampshire: Under one program, the tax is 10%
of fair market value at the time of conversion. Under
the restrictive agreement program, the tax is 12% of
fair market value if conversion is during the first half
of the contract term and 6% if in the second half.
N.H. Rev. Stat. 88 79-A:l to 79-A:14 (Supp. 1980).

The tax is on the sales price at the
time of conversion at the rate of 10% if the land is

Massachusetts:

agreement. Owners of land which does not meet
the criteria for the state’s deferred taxation pro-
gram may convey an easement on their land to
their town or city that limits it to open space uses
for at least ten years. In return, the town select-
men agree to a fixed assessment for the term of
the easement which will be no greater than the
highest per-acre valuation for open-space land
set by the state’s Current Use Advisory Board.
The owner may secure release from the easement
only if he can show extreme Personal hardship. If
he does, he must pay the land use change tax
shown in Table 3-3 _ .
California’s complex, fairly well-integrated
Program for prot_ectm?] agricultural land is ana-
zed at length in Chapter 10, Here we will
iscuss only Its tax incentive features. Under the
Williamson™ Act, which was passed in 1965, cities
and counties were authorized to establish agricul-
tural use value assessments. In return, the owners
must agree to keep their land in agricultural use
for at least ten years. These contracts are
automatically extended for one year each year,
unless one party gives the other notice of non-
renewal, in which case they terminate at the end
of ten years. After notice of non-renewal, the
assessed value increases rapidly each Year s0 that
by the end of the seventh year, it is almost at the
level where it would be if based on full market

converted after being differentially assessed for less
than one year, and declining by 1 point a year to 1%
for land differentially assessed for 10 years. The
owner pays the higher of this tax or the rollback tax.
Mass. Ann. Laws Ch. 61A, §8 1-24 (Supp. 1980).

connecticut: The tax is the same as Massachusetts’
land use change tax. Conn. Gen. Stat. § 12-504a
(Supp. 1980).

Rhode 1stand: The tax is similar to Massachusetts’
except that it is at the rate of 10% for land which has
been differentially assessed for up to six years and
declines thereafter by 1 percentage point a year to 1%
in the fifteenth year. R.1. Gen. Laws 8 44-5-39 (Supp.
1980).

waryirand: The tax is a development tax equal to 10%
of the difference between the agricultural assessment
and the non-agricultural assessment. Md. Ann. Code
art. 81, § 19 (b)(1)(B)ri)(Supp. 1980).

value. Over 16000000 acres of land, including
about 44% of the privately owned farmlan
in the state, are now under Williamson Act
contracts. N o

The passage of Proposition 13 has signifi-
cantly reduced the attractiveness of Williamson
Act incentives. Proposition 13 provides that real
property shall be taxed at 1 percent of its fair
market value in 1975 augmented each year by 2
percent to adjust for inflation. In recognition of
the dramatic reduction in reqular tax burden
brought about by7Proposmon 13, the California
legislature, in 1979, gave landowners under Wiil-
liamson Act restrictive agreements the option of
having their land assessed at current use value
under the Williamson Act or by the method used
generally pursuant to Proposition 13 There has
not yet been a snr]nlflcant Increase in the number
of non-renewals tor these contracts. It is possible
however, that there may be fewer new contracts
and more non-renewals because of the fact that
Proposition 13 has decreased the tax incentives
for participating in the Williamson Act program
and reolluced the taxes payable on notice of non-
renewal.

4. Circuit Breaker Tax Credits

Michigan and Wisconsin have adopted a dif-
ferent approach for reducing the burden of real
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property taxes on farmers. Instead of malting
avallable differential assessment of farmland an

thereby reducing proPerty taxes, they authorize
an eligible owner of farmland to apply some or
all the property taxes on his farmland and farm
structures as a tax credit against his state income
tax. These programs are called “circuit
breakers” because they relieve the farmer from
additional real proPer_ty_taxes once they exceed a
given percentage of his income.

In Michigan, a farmer can credit the amount
by which the real property taxes on his farm and
farm bundlngs exceed 7 percent of his household
income. If the credit exceeds his tax liability, he
will receive a negative income tax payment for
the difference. To be eligible, a farmer must meet
certain requirements for acreage and gross an-
nual income from agriculture and enter into a
“farmland development rights agreement”
restricting his land to agricultural use. The ap-
plication for this agreement must be reviewed by
the county and regional planning commissions
and the soll conservation district agency and then
be approved or rejected by the local governmg
body. Whatever the latter does, the State Lan
Use Agency may approve or reject the applica-
tion. Land under agreement is protected against
special assessment for sewers, water, light, and
non-farm drainage facilities and may not have
acces.sd to these facilities unless the full assessment
Is paid.

The state may relinquish the agreement if it
determines that develoPment of the land is in the
public interest. The landowner pays no back
taxes. The landowner may request relinquish-
ment following the same procedures as those
used to create the agreement. If the request is ap-
proved, he is liable for all income tax credits
received plus 6 percent compound interest. If the
agreement eXf)lres according to its terms, he is
liable for the fast seven years of credit without in-
terest. If an owner knowingly converts the land
to an ineligible use without first going through
the procedures outlined above, he may be en-
joined by the state or the local governing body,
and subjected to a civil penalty for actual
damages, not to exceed twice the land’s fair
market value at the time the application for the
development rights agreement was approved.
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Wisconsin’s program also uses a form of real
property tax credit agam.st the state income tax.
It is closely integrated with planning and zoning
and the magnitude of the credit is related to the
household income of the farmer, the magnitude
of his real property taxes, and the extent of local
zoning and planning activities. It is discussed in
Chapter 10.

B. The Effectiveness of Differential
Assessment

Differential assessment and circuit breaker
real property tax credits were enacted to serve
two principal objectives: first, to reduce the
burden of real property taxes on the owners of
farm property, and second, as a consequence of
that reduction, to reduce the rate of conversion
of farmland to non-farm uses by reducing the
number of tax-motivated sales.

/, Effectiveness for Reducing Taxes of
Farmers

The effectiveness of the program as a way of
reducing taxes is measured by the percentage of
farmers who obtain tax reductions and by the
magnitude of those reductions. Differential
assessment programs that have few eligibility
conditions and grant agricultural use value
assessment automatically to eligible farms will
normally enjoy the highest rate of participation.
As more and more eligibility conditions are im-
posed, such as application requirements, mini-
mum gross farm income, minimum length of
tenure within the family, planning and zonm? re-
quirements, and, ultimately, the requiring of en-
try into a stringent restrictive agreement, fewer
and fewer farmers will be able and W||||n% to par-
ticipate. For instance, in Indiana, land in
agricultural use is automatically assessed at cur-
rent use value and all farmland participates. By
contrast, the requirement of Nebraska’s program
that land be zoned for agricultural use has
severely limited the availability of differential
assessment because of the reluctance of counties
to pass such zoning ordinances/ .

he magnitude of the tax reductions enjoyed
bY participating farmers is determined by a com-
plex set of interlocking factors. The greater the
difference between the assessed value based on



agricultural use value and the assessed value
based on fair market value and the greater the
Percentage which the fair market value of a
armer’s land is of the total value of his land and
buildings, the greater his tax reductions will be.5
~Methods of assessment which produce rela-
tlvel)() low current use values will generate more
tax benefits than others. Assessors use one of
three methods: capitalization of farm income,
land value tables, and, in some states, com-
parable sales. If the statutory formula mandates
a high capitalization rate, the current use value
will ‘be lower. If the land value tables which
assign specific per acre assessed values to dif-
ferent kinds of farmland are set at a low level, or
not adjusted periodically to take increases in land
prices into account, they will produce relatively
greater tax reductions. Often, comparable sales
will include an element of development value,
therebg producing a smaller tax reduction.

Rollback and land use change taxes reduce ab-
solute tax benefits and therefore make deferred
taxation programs less attractive. The longer the
rollback period and the higher the interest rates
on unpaid taxes, the lesser is the amount of tax
reduction provided by a deferred taxation pro-
gram for landowners who ultimately convert
their land to an ineligible use.

While many states have data on the number of
acres of farmland that are receiving differential
assessment, few if any of those with eligibility
conditions of varying degrees of stringency have
determined the amount of land which theoreti-
cally could be eligible. Thus, we cannot actually
measure the levels of participation for the
various programs, nor is it possible in most states
to determine accurately the actual ma?nltude of
the reduction in taxes which owners of farmland
are enjoying because of differential assessment.
There Is general agreement, however, that differ-
ential assessment does significantly reduce taxes
for owners of eligible farmland. o

If a county or township wishes to maintain
municipal services at a steady level, it must raise
the tax rate so as to compensate for lost tax
revenues. The effect of this is to shift part of the
burden of paying for municipal services to
owners of ineligible real property within the tax-
ing jurisdiction. California, Alaska, Vermont,

and Minnesota (for the Twin Cities metropolitan
area) have addressed this equity problem by
authorizing state funding to local governments to
cover some or all of the tax loss occasioned by
differential assessment. o

The tax credit approach, used by Michigan
and Wisconsin, also places the burden of tax in-
centives on the statewide income tax base, and
leaves the incidence of local real property taxes
untouched. It also targets those with moderate
income and relatively high property taxes as the
primary beneficiaries of the program, instead of
making the reduction available to all owners of
farmland without regard to their need. Finally,
the approach intrudes less significantly into the
workings of the land market. The tax reductions
provided are a function of household income and
do not attach directly to the land, thereby tend-
ing to force its price up. . .

As a first conclusion then, differential assess-
ment and circuit breaker tax credits are effective
ways to reduce the taxes on farmland. Pure pref-
erential assessment with no eligibility conditions
except that the land be in farm use is'the most ef-
fective way to achieve this objective. As more
and more eligibility conditions are imposed, and
as the magnitude of the tax benefit is reduced br
methods of assessment, by imposition of roll-
back and land use change taxes, and by condi-
tioning tax reduction on the level of household
income, these approaches produce lower levels of
Bartlmpatlon and tax reduction, and therefore,

ecome less effective means of reducing farmers’
taxes.

2. Effectiveness for Preventing the Con-
version of Farmland

The effectiveness of differential assessment
and circuit breaker tax credit programs as means
of protecting farmland is measured by the extent
to which ther brln? about a reduction in the
number of sales of farmland to buyers who will
convert it to other uses. It should be noted at
the outset that about 85 percent of the approxi-
mately 85000% farm real estate transfers that
take place each year are to buyers who expect to
keep the property in agricultural or forestry use
for at least five years.7 These transfers occur in
rural areas where agriculture is the primary occu-
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pation and urban pressures are low. Here agri-
cultural use value often approximates fair mar-
ket value, and real property taxes are not rising
apidy.

Obviously, it is only in those areas where as-
sessed values based on fair market value are
significantly higher than those based on agricul-
tural use value that differential assessment pro-
grams have any chance of actually reducing the
number of farm sales. This differential occurs
only where there is significant development
pressure, and where local assessors otherwise
would base their assessments on fair market
value and not on farm use value. Indeed, several
commentators have concluded that the rapid
spread of differential assessment legislation
across the country in the last two decades was in-
timately connected with the movement toward
100% valuation of property mandated by numer-
ous court decisions and statutes.' Even today
reassessment programs in states such as New
York and North Carolina are inducing many
farmers to enroll their properties in the state’s
differential assessment program.9

It ?oeg without saying that tax incentives will
be effective in reducing sales of farmland only in
those instances where rising taxes are the prin-
cipal motivation for placing a farm property on
the market. They will have little impact where
other reasons motivate the sale or transfer, such
as transfers by estate sale, gift, or inheritance or
sales by non-farmer and absentee owners. Ap-
proximately 61 percent of all transfers in recent
years fell into these categories, and only 39 per-
cent were by family farmers. D0 f these last sales,
many are made for non-tax reasons." Two re-
cent studies of the sale of farmland in New Jersey
and in Baltimore County, Maryland, found that
between 55 percent and 60 percent occurred be-
tween retirement and death or as part of an estate
settlement. 2 These sales are motivated primarily
by personal considerations such as the retirement
or death of the farmer or the absence of a family
member who is willing and able to take over the
farm. Changes in rural areas resultln?( from the
advance of suburbanization may make it more
and more difficult to farm. Vandalism, com-
plaints about farm odors, noise, dust, fertilizers
and pesticides, and air pollution, and a shortage
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of farm labor, suppliers, and processors may all
combine to force the farmers to sell out. High of-
fering prices for farmland, especially near urban
areas, may be so attractive to the farmer that he
cannot let the opportunity to sell pass by.

In short, rising real Property taxes are only one
of many reasons why farmers sell. The consensus
is that demographic considerations, high offer-
ing prices, and changing neighborhood condi-
tions are much more important and pervasive
causes for sales for non-agricultural develop-
ment.BThere are not enough data to ﬂermn an
estimate of how many of the sales each year to
buyers intending to convert the land to non-
agricultural use are motivated primarily by ex-
cessive property taxes, but most analysts have
concluded that they constitute only a small frac-
tion of the total and occur primarily on the fringe
of urbanized areas.

In order to be influenced by differential assess-
ment, tax motivated sales must involve land
which is eligible for the tax incentives under
discussion. We have seen that while some state
p(ogbrams make all or almost all agricultural land
eliginle for differential assessment, others have
established a variety of prerequisites which will
remove varying percentages of farmland from
the eligible category. No data exist on the extent
to which these reduce participation. Also, some
landowners involved in tax-motivated sales may
not elect preferential treatment even though their
land is eligible for it. In California, for instance,
the evidence suggests that about half of owners
of the most rapidly appreciating land, located in
the rural-urban fringe, have not participated in
the Williamson Act program, because t.hei/ did
not want to be locked in to current agricultural
use." (See Chapter 10.? Furthermore, real prop-
erty taxes are deductible for federal income tax
purposes, so that their actual economic impact
on a farmer is reduced by a percentage equal to
his marginal federal income tax bracket.

Finally, in most cases rollback taxes will not
act as a significant deterrent to the sale of dif-
ferentially assessed land. Effective tax rates on
agricultural land avera%e about one percent of
fair market value," although in the rural-urban
frmEe the rates may be somewhat higher. Roll-
back taxes are usually imposed only on the dif-



ference between fair market value and agricul-
tural use value. The rollback period is typically
about five years, although it varies from two to
twenty years. In a situation where the effective
real property tax rate is one percent and the
rollback period five years, the rollback taxes
would constitute five percent of the development
value of the land. Even this amount is deductible
for federal income tax purposes because it is
classified as a tax, not a penalty.BlIn states where
no interest is imposed on deferred taxes, they
amount simply to an interest-free loan for the
period of the rollback. Even where interest is
charged on the deferred taxes, it does not con-
stitute a penalty unless it is at a higher rate than
the landowner would have to pay on a loan from
customary commercial sources, and no state im-
poses interest at a rate equivalent to the rates
prevalent in 1980.

Thus, in many cases, the net cost of the roll-
back tax will be small in relation to the capital
gain realized from the sale of eligible land to
non-agricultural uses and its deterrent efffa
minimal. The more soundly based rationale for
deferred taxation provisions is that they increase
tax equity by forcing landowners who are no
longer promotln% the public purpose of preserv-
ing agricultural land to pay the taxes deferred
and thereby reduce the tax shift which results
from differential taxation. This rationale has,
however, an ironic twist: the extent to which it is
served is inversely proportional to the effective-
ness of deferred taxation for achieving its goal of
deterring conversion of agricultural land to non-
agricultural uses.

In short, differential assessment and circuit
breaker tax credits are not, in themselves, effec-
tive techniques for reducing the rate of conver-
sion of farmland to non-farm uses. Most sales
are to other farmers. Many of those that are not
occur in the fringes of urban areas, where other
considerations such as high offering prices,
demographic factors, and the disruptions of sub-
urban development overwhelm nsmF proEerty
taxes as causes for the sale of farmland. Even
where tax reductions may enable a farmer to
keep farming, they often only postpone the sale a
few years until he retires or dies.
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C. Broader Impacts of Differential /Issass-
ment on the Agricultural Land Market

~ The value of agricultural land is a function of
its net farm income, real property taxes, and in-
terest costs. If real property taxes are reduced by
differential assessment, the net income increases
and this increase is capitalized into a higher
agricultural use value. Z/This results in a one-shot
windfall to the owner at the time of reassess-
ment. Of course, this would affect fair market
value o.nlg if the adl]usted agricultural use value
were hIlF' er than the pre-existing fair market
value. Higher land prices make it more difficult
for young farmers to buy their own farms.
Despite the rise in price, developers may find it
economically feasible to hold land open for
longer periods of time than would otherwise be
Possmle. As a result, they may buy land earlier
han they would if there were no reduction in
taxes and thereby accelerate the transfer of
farmland from the hands of family farmers to
those of absentee owners whose primary interest
is in land development, not farmln?(." To the ex-
tent that differential assessment makes it possible
for some farmers to postpone selling until they
retire and for developers to hold land undevel-
oped for a longer time, differential assessment
may also encourage leap-frog development
which not only accelerates the conversion of
farmland in the more remote areas, but also pro-
duces a pattern of development which, in the
eyes of many, is inefficient because it fails to
utilize to the fullest extent existing suburban
roads and water, sewer, and other public
facilities.

Differential assessment is an inefficient way to
soften the income squeeze that may lead some
owners to sell to a developer. It benefits all eligi-
ble landowners, be they rich or poor, private
citizens or corporations, farmers or speculators,
in return for a supply response at the margin by a
small number of prospective sellers who decide
to postpone sales."

“In_addition, differential assessment can cause
significant shifts in the incidence of the real
property tax. It reduces the assessed value of
enrolled land. If local government expenditures
are to be maintained at the same level, the local
tax rate must be raised. Thus, all the other
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FIGURE 3-1

RELATIONSHIP BETW» 5N PERCENTAGE
WHICH TAX EXPENDITURES ARE OF TAX
REVENUES AND THE PERCENTAGE OF ORIG—
INAL COMMUNITY TAX BASE IN PARTICI—
PATING LAND

taxpayers—homeowners, businesses, and indus-
tries—will pay_hlgher taxes. Figure 3-1 shows the
possible magnitude of this shift. Deferred taxa-
tion will reduce the shift to the extent that bad:
taxes are paid, as do subvention paKmen_ts to
locai governments for tax losses. The circuit
breaker tax credit approach, of course, avoids
this problem completely because it involves only
the state income tax and does not change the in-
cidence of local property taxes.

Since all but a handful of states have adopted
differential assessment laws, the real issue now s
whether those already on the statute hooks
should be amended, or whether this tax benefit
should be made a part of a more comprehensive,
integrated approach to agricultural land protec-
tion. Some states, such as Louisiana, have
amended their tax laws so as to lighten the
burden of real property taxes on farmers. |t
repealed the rollback tax and made all farm
property eligible for the homestead exemption
which effectively insulates farm buildings worth
up to $75000 from the real property tax.2
~Even though tax reduction bK either differen-
tial assessment and circuit breaker tax credits is
not, by itself, an effective tool for reducing the
rate of conversion of farmland to non-agricul-
tural uses, it is an essential element of any com-
prehensive program for farmland protection.
Tax reduction, by either differential assessment
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or tax credit, should be viewed as one of the ap-
propriate benefits which are offered to land-
owners as an incentive for participation in such a
P_rogram. Tax credits are preferable because,
irst, they can be designed to help those most
likely to be experiencing an income squeeze
because of rising real property taxes; second,
they are not so likely to be capitalized into higher
farmland values, and thus distort the agricultural
land market; and third, they do not cause intra-
jurisdictional shifts of the real property tax
burden because they are funded from the state-
wide income tax.

1. DEATH TAX BENEFITS FOR FARMERS

Inrecent years, _Congress and many state
Iealslatures have instituted significant estate and
inheritance tax reforms, many of which have
benefited farmers and their families. The Tax
Reform Act of 1976* was the most important of
these, both because it made major changes in the
federal estate tax law and because many states
have incorporated some or all of its provisions
into their own death tax laws. In this section, we
will first analyze and evaluate the recent changes
in federal estate tax law and then examine devel-
opments in death taxation in the states.

A. Federal Estate and Gift Tax Law
1. Recent Changes in the Law

The Tax Reform Act of 1976, as supplemented
by technical corrections contained in the
Revenue Act of 19782 represented a major at-
tempt by Congress to reshape many aspects of
federal income, estate, ana gift taxation. Of
special interest here are the changes made in the
estate and gift taxes.

a. Unified Credit and Marital Deduction

There was a substantial unification of the
estate and gift tax provisions which had pre-
viously been treated as separate taxes. In the
process of dom? this, Congress raised the thresh-
old at which estates become taxable by replacing
the old $60,000 exemption with a unified credit
that increased in four annual steps, so that by
1981, assets up to $175625 can be transferred b
?If'[ or at death, free of any federal estate tax.
n addition, the marital deduction was raised to
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allow the deduction from the adgusted gross
estate of an amount equal to one half of the dece-
dent’s adjusted gross estate or $250,000, which-
ever is larger.2iThis means that a married person
dying after 1980, who has made no taxable gifts
during his lifetime and who leaves his estate to
his wife, can pass an estate of up to $425625
without having to p%y any federal estate tax.5
The unified credit and marital deduction are, of
course, available to all estates, not 5|mﬁ|y those
containing farm property. Taken togetner, ther
have the effect of exempting over 95% of all
estates from federal estate tax liability. &

b. Special Estate Tax Provisions for
Farm Estates

In addition to securing general tax reform,
Congress also took steps to soften the impact of
estate taxes on farm families. At the hearings on
the Tax Reform Act, man¥ witnesses testified
that high estate taxes were forcing executors to
sell part or all of farms after the death of the
farmer because cither the estate or his heirs did
not have the |I(;UId assets to pay death taxes.Z
Senator Mondale, for instance, emphasized the
importance of the family farm and the need to
protect it against the risk of non-liquidity.2 Con-
?ress’ principal response to these arguments was
0 enact two amendments to the estate tax, Sec-
tion 2032A, which allows current use valuation
of qualified farm real estate, and Section 6166,
allowm? deferral of the payment of taxes for five
years after death and then payment of the taxes
due in installments over the next 10 years, for
qualifying farm estates. Since these two provi-
sions are the heart of federal and state estate tax
preferences for farmers, we will examine them in
some detail. B

(1) Appraisal at Farm Use Value (Sec-
tion 2032A)

The intended benefic.iary of Congress’ tax
Preferences in the agricultural area was the
amily farm. In concept, the family farm s
owned by a family whose members supply a sig-
nificant portion of the labor and control man-
agement decisions. A more precise and com-
monlg acceﬁted definition is that a family farm is
any farm that annually uses less than 15 man-

%ears of hired labor and is not operated by a
ired manager.3Section 2032A contains detailed
requirements which seek to limit eligibility for
current valuation to bona fide farm families.
They are:

1. The decedent must have been a citizen or
ée5|dhent of the United States at the time of his
eath;

2. The real property must be located in the
United States and must have been in use as a
farm at the time of decedent’s death; _

3. The decedent or a member of his family
must have owned the property and used it for
farming and must have materially participated in
the operation of the farm for Sout of the 8years
preceding decedent’s death; .

4. The real property must pass to a “qualified
heir’” (a decedent’s ancestor, lineal descendant,
line's descendants of his grandparents, his
spouse, the spouse of such descendants, and
legally adopted children of the individuals in the
ﬁbpve classes). Step-children are not qualified
eirs.

5. Fifty percent or more of the adjusted value
of the gross estate (the value of the gross estate
determined without rePard to Section 2032A
reduced by deductions for funeral and adminis-
tration expenses, claims against the estate, and
unpaid indebtedness) consists of the adjusted
value of farm real or personal propert% which
was used for farming at the time of death.

6. Twenty-five percent or more of the ad-
justed value of the ({_ross estate consists of the ad-
justed value of qualified farm real property.

7. All persons with an interest in the property
must sign a written agreement making the elec-
tion for preferential valuation and authorize the
executor to file it.

If an estate meets all of these eligibility re-
quirements il is then entitled to have the farm
valued at farm use value according to the follow-
ing formula:

where,
FV = farm use value,



R = average annual gross cash rental (or, if
proposed amendments pass, crop share
rentals) for comparable land use for farm-
ing in the locality,

T = the average annual state and local real
estate taxes for such comparable land, and

| = the average annual effective interest
rate for new Federal Land Bank loans over
the Five most recent calendar years prior to
decedent’s death.

The interest rates vary from one Federal Land
Bank district to another and, for 1980, ranged
from 87 percent in the Houston, Texas district
to 935 percent in the Sacramento, California
district. 3L If rental rates are not available, other
methods of valuation may be used, such as com-
parable sales. In no event may the reduction in
the value of qualified real property in the estate
exceed $500,000.

If, within 15 years of a decedent’s death, the
qualified heir or @ member of his family fails to
Partlm ate materially in the operation of the
arm for a total of three years, stops using the
Property as a qualified farm, or sells it to a non-
amily member, he is liable for an additional tax
which is designed to recapture the taxes saved b%
the apﬁllcatlon of Section 2032A. After the tent
year, the amount to be recaptured is reduced at
the rate of 12/3 percent per month (or 20 percent
a year) so that by the end of 15 years, none
remains.

(2) Deferral of Payment of Taxes (Sec-
tion 6166)

The Tax Reform Act of 1976 also enacted a
new Section 6166 which enables the executor of
an estate to defer payment of taxes attributable
to the farm property for five years and then pay
them in equal payments over a period of 10
years. For an estate to be eligible, the value of the
decedent’s interest in farm personal and real
property (as reduced by Section 2032A valua-
;long must constitute at least *5 percent of the ad-
justed gross estate.3During the deferral period,
the estate pays interest at the rate of four percent
on the deferred taxes attributable to the first
million dollars of farm property,3and interest at
usual rates (now 12 percent) on the rest. This,
too, was intended to assist eligible estates with
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problems of Ii%uidity and is more favorable than
the 10—%ear deferral at 12 percent interest which
is available to closely held businesses under Sec-
tion 6166A.

A Final provision of the Tax Reform Act of
197631 would have changed the way in which
capital gains for inherited assets would be com-
Buted bg_ “carrymﬂ_over" the decedent’s cost
asis to his heirs. This amendment could have in-
hibited the sale of inherited farm property by
substantially increasing the tax on assets whose
value had appreciated over many years. How-
ever, it was repealed by Section 401 of the Crude
Oil Windfall Profits Tax Act of 1980.3 _

Sections 6166A, 2032A, and 6166 interact with
each other and the other provisions of the estate
tax in complex ways so that it is difficult to infer
principles which describe the economic impact of
these sections in a general way. As the value of
the farm assumes a larger percentage of the ad-
justed gross estate, it qualifies for more tax
benefits. B

2. The Effectiveness of Recent Estate Tax
Reforms

Like differential assessment and circuit
breaker tax credit programs, the provisions of
the Tax Reform Act of 1976 that we are examin-
ing were enacted for two majoi reasons: to
reduce estate taxes for families generaIIY and for
farmers specifically, and as a result of that re-
duction, to lower the rate at which farmland s
converted to non-farm uses by reducing the
number of farm estate sales caused by insuffi-
cient liquidity.

a. Effectiveness for
Taxes on Farms

The effectiveness of these reforms in reducing
farm estate taxes is measured, first, by the
number of farm estates which are enabled to
reduce their federal estate fax liability and,
second, by the tax savings enjoyed by those
estates that are both able and willing to meet the
often highIY restrictive eligibility requirements of
the Internal Revenue Code. .

We have seen that the unified credit and
marital deduction sections have the effect of
exempting from the estate tax all estates below

Reducing Estate



FIGURE 3-2
STEPS IN COMPUTING ESTATE TAX

For those readers who are not familiar with the esute
tax and how ;t is computed, the lullowing is a
simplified outline of the major steps involved.

1. Inventory the decedent’s assets and determine

their value. Decide whether to elect Section 2032A
valuation.

2. Determine the liabilities.

5. Deduct estate administration expenses, lega’ fees,
debts, and other deductible items to produce the ad-
justed gross estate.

4. Deduct the marital deduction.
s. Determine the tax on the taxable estate.

6 Deduct the unified tax credit to arrive at the taxes
due.

7. Decide whether to elect to defer payment of taxes
if the estate meets the requirements of Section 6166.

$175625 and all estates below $425625 that can
take full advantage of the marital deduction. An
estimated 70 percent of the nation’s farms are ex-
empted from federal estate tax liability by the
ogeratlon of these two provisions.J Since some
28500 estates involving farm real property are
administered each Eear,B this means that about
8500 of them will be large enough to be subject
to the federal estate tax and therefore in a posi-
tion to benefit from the special treatment ac-
corded by Sections 2032A and 6166 .

The next steps in evaluating the effectiveness
of Sections 2032A and 6166 as a way of reducing
farmers’ estate taxes are, first, to estimate how
many of the farm estates that would otherwise be
large enough to be subject to the tax will meet the
eligibility requirements of the two sections and,
second, how many executors and heirs would, in
fact, elect them. At the present time there are no
data concerning either eligibility or election, so
we can only speculate. It seems probable that a
significant number of farm estates will be ineligi-

ble for these benefits because of the require-

ments, first, that there he material particiBatio_n
both by the decedent before death and by his
heirs after death; second, that an heir will
manage the farm; and third, that the value of the
farm property exceed given percentages of the

adjusted value of the gross estate. Furthermore,
the prospect of having to continue fanning for
fifteen years in order to avoid liability for the
taxes on development value may well deter many
heirs from electing the tax provisions, especially
those whose farms are close to urban areas where
they would be increasingly subject to the adverse
mgacts of suburbanization. o

inally, we must consider size and significance
of the tax reductions which estates may secure
under the two sections. These savings can be sub-
stantial. For instance, if an estate had a value of
$925000 based on fair market value and con-
sisted mostly of farm Property, it might be able
to take advantage of the maximum $500000
reduction br_use value appraisal allowed by Sec-
tion 2032 If it were left to a spouse and qualified
for the full marital deduction, it would escape all
federal estate taxation.

The maximum tax reduction obtainable by rhe
use of Section 2032A for one estate is $350,000
Only estates of over $5.5 million which are in the
70 percent tax bracket and take the full $500,000
reduction would enJoy a reduction of this size. It
must also be noted that the estate tax on very
large estates may be so high, because of the pro-
gressive nature of estate tax rates, that estates
which contain farm property interests large
enough to meet the requirements of Section 61
may not contain enough ||3u|d assets to pay the
tax. For instance, if the adjusted %ross value of
an estate (after Section 2032A valuation) were
$20 million, at least 65 percent, or $13 million,
would have to be in farm property in order to
qualify for Section 6166 deferral. Assumm% a
taxable estate of $10 million (after using the tull
marital deduction) we find that the tax would be
about $6 million. Thus, if the farm constituted
more than 70 Percent of the adjusted gross
estate, there would be too few liquid assets to pay
taxes and either the heirs would have to pay
them, or part of the farm would have to be sold.

In summary, farmers with a net worth ranging
between $120000 (the amount which could be
passed tax-free to a spouse before 1976) and
$425000 will experience a significant reduction
in estate taxes as a result of the unified credit and
the enlarged marital deduction. A much smaller
number of farm estates, probably less than 8500
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each year, will be big enough to be subject to
estate tax liability and therefore potentially eligi-
ble for the benefits provided by Sections 2032A
and 6166. Many would not in fact be eligible for
orwould not elect to take advantage of these sec-
tions, but those that would, could enjoy signifi-
cant tax reductions.

b. Effectivenessfor Reducing the Rate of
Conversion of Farmland

As we have already indicated, one of the major
arguments in support of Sections 2032A and
6166 was that farm estates were land poor—that
they contain too few liguid assets which could be
used to pay administration expenses and estate
taxes. As a result, it is ar?ued, many executors
are forced to sell part or all of the farm, often to
speculators or developers, thereby contributing
to the decline in the supply of farmland and the
demise of the family farmer.

Clearly, if a farm is purchased b}/1 a young
farmer or by neighboring farmers, there ‘is no
loss of farmland. This occurs only when the land
moves into the control of non-farmers. Further-
more, insufficient |iquidit>( is only one of many
reasons why executors sell farmland. The most
important is that there is no heir able and willing
to continue the fanning operation. In rural-
urban fringe areas, suburban development may
have intruded to such an extent that it no longer
appears feasible to continue the farming opera-
tion at the present location. Thus, the executor
sells and the heirs use the proceeds to huy
another farm farther out, if they wish to farm.
Obviously, the tax benefits provided by Sections
2032A and 6166 would not have any effect on
these kinds of situations.

The effectiveness of these two sections as a
means of protecting farmland is measured by the
extent to which thety bring about a reduction in
the number of estate sales of farmland that are
made primarily because of insufficient liquidity
to buyers who will convert the land to non-farm
uses. We have already seen that only about 30
percent of farm estates are large enough to be
subject to the estate tax. Those that are too small
will obviously not be affectedatéy these benefits.
We have seen, too, that some 85 percent of farm
sales are to buyers who expect to farm for at least
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five years. Such farms are not at risk of imme-
diate conversion to non-farm use.

Next, we must estimate how many of the es-
tates which are e!IPIb|e for Sections 2032A and
6166 treatment will have liquidity problems that
are serious enough so that some or all of the farm
realty would be sold in the absence of the Section
2032A and Section 6166 tax preferences, but not
so serious that they would be sold despite them .3
Two studies shed some Iqht. on these questions.
The first involved an anagsw of 1973 estate tax
returns by James D. Smith and Stephen Frank-
lin.DThey computed the ratio between (1) fed-
eral estate taxes and administrative costs and (2)
liquid assets (not mcludmg life insurance) minus
debts, which they regarded as a conservative
measure of the estate’s ability to pay estate taxes
without_forced Ilgmdatlon of less marketable
assets. They found that for estates in the size
categories of $200,000 and over (which would be
those potentially liable for estate taxes after
1976), between 802 percent and 845 percent
were liguid, with ratios below 0.75. Between 115
percent and 143 percent of the estates in the
various sales classes had potential liquidity prob-
lems with ratios in excess of 1.04

The second study involved an analysis of 64
Iarge lowa farm estates probated between 1970
and 19742 This study defined insufficient li-
quidity as an “excess of total probate expenses
and costs over total liquid assets,” where total
probate expenses included net indebtedness, net
death taxes, and total estate settlement costs, and
total liquid assets included the net value of
stocks, bonds, checking accounts, promissory
notes, saving accounts, certificates of deposit,
and cash. The study found that 22 percent of the
estates had a probate cost/liquid asset ratio in ex-
cess of 1.4880ne of the most interesting observa-
tions was that farmers take steps to increase their
liquidity between the ages of S0 and 75, so that
estates of older fanners are significantly more
liquid than are those of working farmers in mid-
career.

Neither study gave breakdowns of the data
concerning estates with ratios higher than 1, so
that we do not know what percentage had liquid-
ity problems too serious r.o be solved hy the tax
preterences available under Sections 2032A and



6166. On the basis of the two studies, and in light
of the various conservative assumptions made
throughout this analysis, it seems reasonable to
estimate that about 15 percent of Iar_He estates
subject to the federal estate tax will have a
serious, but not too serious, liquidity problem
which can be significantly ameliorated bﬁ Sec-
tions 2032A and 6166 tax ?references. Each year
some 1300 (15 percent of 8500) estates would
fall into this category.

If the estimates are accurate that only 15 per-
centorso of farm estates Iar?e enough to be sub-
ect to the estate tax actually experience serious
|qU|d|ty problems, it follows that for every farm
estate farge enough to be subject to estate tax
liability that may be saved from partial or full li-
quidation by Sections 2032A and 6166, there are
five or six others that will be able to take advan-
tage of the significant tax savings they offer but
that would continue in operation even if these
benefits were not available. Death tax benefits,
therefore, appear to be inefficient in solving the
||.qU|d|ty problems of a small fraction of our na-
tion’s farge family farms, and they provide no
?smstance to the vast majority of smaller family
arms.

In some regions, where large farms are typical,
however, a substantial percentage of farm estates
may benefit from the provisions of Sections
2032A and 6166. These benefits may have an ef-
fect on decisions to sell a significant number of
farms in such regions. In addition, since only the
large farmers are liable for federal estate taxes,
the percentage of total farm acrea%e which is ef-
fected by the tax provisions will be larger than
the percentage of farms whose estates are bene-
fited by them.

In conclusion, Congress may have promised a
lot more than it gave with Sections 2032A and
6166. OW a small fraction of the nation’s family
farms will be big enough to be eligible for the
benefits. Only a fraction of large farm estates
have the liquidity problems which Con?ress
sou%ht to alleviate, while the rest will be able to
avall themselves of the advanta?es. Many of the
executors of eligible estates will find the restric-
tions imposed by Sections 2032A and 6166 so
onerous—especially the back-tax payments im-
posed if the farm 1is sold to a non-qualified heir
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—that they will choose not to avail themselves of
them. Others, especially those with Iarger estates,
will have such serious liquidity problems that
even substantial tax reduction and deferral will
not forestall partial or full liquidation. Still
others would be bought by farmers for farm use.
Also, tax burdens are only one of many reasons
why farms are sold after the death of their
owners. Tax benefits will have little impact where
sales are made for non-tax reasons. In short,
only a small percentage of farm estates will actu-
ally benefit from Section 2032A.44

3. Broader Impacts on Agricultural Land
Markets and Farm Structure

While the tax preferences provided bﬁ Sections
2032A and 6166 undoubtedly will make it pos-
sible for a small number of wealthy farm families
to keep their farms intact after the death of the
principal farmer, they promise to have other,
poorly anticipated effects which are detrimental
to the continued prosperity of the family farmer.
First, to the extent that these preferences do
reduce forced sales by estates, they will drive up
the price of farmland and restrict the supply
available for purchase by youn? farmers desiring
to enter agriculture.8Second, families who elect
Section 2032A valuation and Section 6166 defer-
ral are locked in for a period of 15years by their
desire to avoid the disastrous consequences of
triggering the recapture of the taxes saved by Sec-
tion 2032A valuation, termination of the Section
6166 or 6166A deferral option, and the greater
potential capital gains tax liability.4 This will
tend to reduce further the amount of land that is
being offered for sale. Third, as we have demon-
strated in the analysis above, these estate tax
preferences make farmland a relatively more at-
tractive investment by ,orowdmg_ significant tax
preferences to those able to avail themselves of
them, thus entlcm? wealthy non-farmers to in-
vest in farm real estate, and thereby further driv-
ing up farmland prices.4 Fourth, existing
farmer-owners have a tax-subsidized advantage
wHch enables them to bid higher for adjoining
land than non-land-owning buyers such as %oung
farmers who are trying to get started.4 Fifth, the
special valuation s not available for transfers
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TABLE 34
ESTIMATE OF NUMBER OF FARMS WITH SERIOUS
LIQUIDITY PROBLEMS THAT WOULD ELECT

SECTIONS 2032A AND 6166 TREATMENT EACH YEAR

Number
Total Number of Farm 28,000
Estates Probated
Each Year
Farms Large Enough to 8,500
Be Liable for Federal
Estate Tax
Farms with Liquidity 1,300

Problems Likely to Be
Ameliorated by
Sections 2032A and 6166

during lifetime, thus limiting farmers® flexibility
in planning their estates/9 .

In sum, instead of assisting the “family
farmer,” these estate tax amendments promise to
have the effect of strengthening the competitive
position of the wealthy families who can take ad-
vantage of them,®and making it more difficult
for young family farmers to get started by re-
stricting the suPpIy of land and ra|s_|n(l1 its price
both because of scarcity and the capitalization of
farm estate tax preferences.d

B. State Death Tax Incentivesfor Farmers

A few states had enacted special provisions
designed to soften the impact of their inheritance
and estate taxes on farm estates before 1976,
Oregon, for instance, permitted farms which
were zoned for exclusive farm use to be ap-
ﬁra!sed at their farm use value for Oregon in-
eritance tax purposes. Many other states auth-
orized the state tax commissioner to agree to in-
stallment payment of death taxes if he was per-
suaded that timely payment would subject the
estate to undue hardship, such as partial liquida-
tion of an operating farm. In an effort to
simplify the administration of estates, a few
states had adopted the federal estate tax law
definition of the taxable estate for state estate tax
purposes and then set the state estate tax equal to
the maximum state death tax credit® available
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Percent of Percent of Total
Eligible Farms Number Probated
100%
100 30
15 4.6

under federal law. Finally, most states had
adopted “pick-up” taxes which ensured that if
the state death taxes on a particular estate were
less than the allowable state death tax credit, a
tax would be imposed which would pick up the
balance of the credit. In most states, this would
happen only for very large estates, because for
smaller estates most state death tax rates are
higher than corresponding federal rates. 3.

‘The passage of the Tax Reform Act of 1976
triggered a spate of activity across the nation as
many state legislatures were pressed to make
available to farmers and closely held businesses
the kind of tax benefits which were provided in
Sections 2032A and 6166 of the Internal Revenue
Code. The movement proceeded apace to sim-
Ehfi/{l the administration of estates by piggy-
Iac ing the state estate tax on federal estate tax
aw,

/. Appraisal at Farm Use Valuation

As of late 1980, sixteen statesStuse the federal
estate tax law to define the taxable estate for
state estate tax purposes, and, in most cases, im-
pose a state estate tax in the amount of the per-
missible state death tax credit. (South Carolina
uses the pre-1976 rules for determmmg the tax-
able estate and therefore does not include Section
2032A) For all of these states this means that
farms qualifying for Section 2032A treatment



will have their state estate taxes reduced in the
same way as their federal taxes are reduced. In
addition, eight states added provisions to their
death tax laws that were identical to or closely
modeled after Section 2032A.ILFour others and
Puerto Rico permit preferential valuation of
eligible farmland but do not follow either of the
first two approaches.

Michigan’s statute ties eligibility for prefer-
ential valuation (as does Oregon’s) to participa-
tion in its Farmland Open Space Preservation
Program.” The farm must be devoted primarily
to agricultural use and be eligible as farmland
under the Farmland and Open Space Preserva-
tion Act, and the heir must have executed a farm-
land development rights agreement. The farm
real and Joersonall pro ert5( must constitute 50
percent of the adjusted value of the estate and
the farm real property must constitute 25 percent
of this adjusted value. The decedent must have
owned, and materially fparhmpated in the man-
agement of the estate for five out of the eight
years immediately preceding his death. Half of
the clear market value of eligible farm property is
exempt from inheritance tax, and taxes on the
other half can be deferred for 10 years without
penalty or interest. Ten years after the heir signs
an agreement, the 50 percent exemption becomes
pe(rr}arzjent if the agreement s still being
satisfied.

In 1980, Puerto Rico amended its estate tax
law s0 as to allow a deduction of 100 percent of
the value of farm properties if the deceased had
received more than percent of his income
from the farm during the three years preceding
his death. The taxes which would have been im-
posed on the farm ﬁroperty constitute a first lien
on the property which becomes due if the farm
ceases to be an active unit of production within
ten years of the decedent’s death. If the land is
still in active production at the end of ten years,
the taxes are abated and the property becomes
exempt from the payment of estate taxes.1

The state laws allowing preferential valuation
of farm property have all been passed so recently
that only fragmentary evidence is available about
the frequency of use, tax savings, overall tax
losses, administrative problems, and so forth, in-

TABLE 35
STATE DEATH TAX BENEFITS FOR FARMERS

States Using Federal Definition of Taxable Estate,
thus Incorporating Section 2032A

Alabama Florida New Mexico
Alaska Georgia New York
Arizona Minnesota North Dakota
Arkansas Missouri Utah
Colorado Montana Vermont
Virginia

States Having Provisions like Section 2032A in their
Death Tax Law

California Kansas Tennessee
Delaware Kentucky Washington
lllinois Mississippi

States with Other Forms of Farm Use Valuation

Connecticut Michigan Puerto Rico

Maryland Oregon

volved in the approach. What has beer, said of
the strengths and weaknesses and the various im-
pacts of Section 2032A at the federal level also
applies to these state programs.

2. Deferral of Payment of Taxes

Six states, California, Kansas, M.ichi%an,
Minnesota, New York, and Wisconsin, have
either incorporated Section 6166 into their state
death tax laws or adopted substantially similar
provisions. .

Many states allow extensions for all types of
estates for varying periods of time sympfg on the
basis of a finding of undue hardship.@For in-
stance, Vermont's law allows the commissioner
of revenue to extend payment up to five years
without interest if he finds undue hardship, or
with interest at the rate of 1/2 of | percent per
month if he finds “good cause” has been shown.
Tennessee’s allows the commissioner to agree to
payment in installments if he finds that payment
of the taxes on the due date would necessitate the
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sale of any portion of the estate at a sacrifice or
at an inadequate price.@

C. Conclusions

As we have indicated in the analysis of Section
2032A, both the concept and the detailed appli-
cation of preferential valuation of farmland for
death tax purposes are flawed. First, it is not par-
ticularly effective in reducing the rate of con-
version of farmland resulting from estate liquid-
ity problems. Second, it has undesirable and
counter-productive side effects. Thus, it would
be unwise for states mmp_lr to adopt such pro-
visions by themselves, Still, as with differential
assessment, these tax incentives have a place in a
comprehensive agricultural land protection pro-
gram which includes effective measures for pre-
venting the conversion of farmland. The tax
benefits afforded by Section 2032A evaluation
are appropriate incentives to induce participation
in the programs. In fact, in creating an integrated
agricultural land protection program, states
should eliminate many of the Eresent e.||g|b|||tr
requirements and simply make the benefits avail-
able to estates which are subzect to strong, lasting
land use controls as a result of the program. In
addition, there is considerable support across the
country for makin? federal and state death taxes
uniform by simply making state death taxes
equal to the tax credit allowed by Section 2011 of
the Internal Revenue Code.@ The broader ad-
vantages achieved thereby of simplifying estate
pIannln? and administration would, in the judg-
ment of many, more than compensate for the
specific disadvantages of Section 2032A

The option provided by Section 6166 to pay
estate taxes in installments is available to closely
held businesses, as well as to farms. Its focus is
considerably broader than Section 2032A. Yet, if
an estate has serious loroblems of liquidity, its ex-
ecutor should be allowed to pay the taxes in
installments, whether or not farm property or a
closely held business is involved. This would
avoid giving a special tax benefit to farm prop-
erty and the rise in land value which would result
from the cagltahzatlon of tax advantages. It
seems preferable to the Section 6166 approach.
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TABLE 36
TAX INCENTIVE PROGRAMS WHICH ARE
LINKED TO DIRECT CONTROLS OF LAND USE

1 Programsfor Reducing the Impact of Real Prop-
erty Taxes
Nebraska: Differential assessment is available
only in areas which a county has zoned for agri-
cultural use.
California and New Hampshire: (Program 2) An
owner must enter into an enforceable restrictive

agreement in order to be eligible for differential
assessment.

Michigan: An owner must sign a farmland devel-
opment rights agreement in order to be eligible for
real property tax credits against his state income
tax.

Wisconsin: An owner must enter into a restrictive
agreement or land must be zoned for agricultural
use (or in rural counties must be part of an agri-
cultural preservation plan) in order for owner to

be eligible for real property tax credits.

2. State Inheritance Tax Incentives

Michigan: The land must be subject to a farmland
development agreement in order to be eligible for
preferential valuation for estate tax purposes and
deferral of estate taxes.

IV. INTEGRATION OF TAX INCENTIVES
WITH OTHER APPROACHES TO FARM-
LAND PROTECTION

Tax incentives, like most other techniques, are
not, by themselves, effective tools for redume
significantly the rate of conversion of agricul-
tural land. However, when included as part of an
integrated, multi-faceted agricultural lands pro-
gram they provide economic benefits which may
make the ro?ram economically attractive and
equitable. Table 3-6 summarizes the steps which
states have taken to link tax incentives with other
elements of their farmland programs.

~ Citizens and policy makers who are interested
in strengthening agricultural land protection pro-
grams must understand that tax incentives



should be linked with effective direct controls
over land development such as restrictive agree-
ments or exclusive agricultural zoning. The avail-
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52. .R.C. 6201L. In the Revenue Act of 1926,
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heritance and estate taxes actually paid with
respect to transfers of property ind in the

federal gross estate to ke credited agairst any
federal estate tax due on the estate. The credit
wes initially limited to 80 percent of what wes
then known &s the basic tax under the 1939 Inter-

TABLE FOR COMPUTATION OF MAXIMUM CREDIT

FOR STATE DEATH TAXES

B ® @
estate Credit on
equd to Taxable amournt
or nore estate in colum
than— less than— A
$ 40000 J 9000 S s
90000 140000 400
140000 240000 1,200
240000 440000 3600
440000 640000 10000
640000 840000 18,000
840000 1,040000 271600
1,0MD00D 1,540,000 38800
1540000 2040000 70800
2040000 2540000 106800
2540000 3040000 146,800
3040000 3540000 190800
3540000 4040000 238800
4040000 5040000 290800
5040000 6040000 402800
6040000 7040000 522,800
7040000 8040000 650800
8040000 9040000 786,800
9040000 10040000 960800
10040000 1,082,800

A credit is especially vauade for an estate
becase it allows a dollar-for-dollar reduction of
the federd estate tax liability by an anmount eouel
to the meximum permissible state death tax
credit. The effect is to shift tax revenue from the
federal government to the state without any in-
crease in the death tax liability of the decedent's
estate.

53. See “Sunvey of State Death Tax Systems,”
].4Rea| Property, Probate and Trust J. 277

(1979).

5. Ala. Code tit. 51, ch. 19, §§ 432 to 499(0);
Alaska Stat. 88 43.31.011 to 43.31.430; Ariz.
Rev. Stat. §§ 43.501 to 43.1535; Ark. Stat
Ann. 5 63-101 to 63-151; Colo. Rev. Stat. §8
39-235-101 to 39-235-117 4&8{@ 1980); Ha
Stat. Ann. §§ 198.01 to 198.44; Code. Iit. 91.
88 91A570! to 91A5705 Minn. Stat. Ann. §
29L.C75 (Supp. 1980); Mo. Rev. Stat &
145,010-145.350, Montana Session Laws of
1979, ch. 705, % 1 to 12 (S.B. 508); N.M. Slat.
Ann. 8 7-7-1 to 7-7-2 (Supp. 1980); N.Y. Tax
Law & %4a (Supp. 1980); N.D. Cent. Code §§

57-37.1-01 to 57-37.1-21; S.C. Cotie 5 12-15-10
to 12-15-167/0; (This law incorporates the
pre-1976 federal estate tax law and & a con-
sequence does not meke § 2032A trestrent
available. Amendatory legislation to correct this
has been introd ; Utah Code Ann.,, lit. 59,
§§ 59-12-1 to 59-12-55, V. Stat. Ann.,.til. 32. §§
7401 to 7497, Va. Code 55 58-238.1 to 58-233.16
(Supp. 1980).

55. Cal. Rev. and Tax Code, 5 1331L5; Del.

Code, tit 30 § 1314. See 1 CCH State In-
heritance, Estate and Gift Tax Rpts., 1 1805, ch.

56, Laws of 1979; 1l Stat. Ann., ch. 120, 5385

(Smith-Hurd Supp. 1980); Kan. Stat. Ann. An.

15. 55 79-1501 to 79-1530, (1980 Supp.) Ky. Rev.
Stat., 55 140-300 to 140-380, as amended by ch.
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4

48
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16.
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April 14, 1980

FROM: Office of Legislative Research
David Keith Leff, Research Attorney

RE: Oregon & Agricultural Lands Protection Program

You have asked for a background report concerning Oregon®s state—
wide planning program as it relates to zoning for the protection
of agricultural lands.

SUMMARY

Oregon has a state agency responsible for developing and enforcing
statewide planning goals. State agencies and local governments
must comply with these goals by incorporating them into their
plans of development and by adopting appropriate zoning, subdivi—
sion and other ordinances®.- One of the statewide "goals concerns
agriculture. This goal requires that all agricultural lands,
mainly defined by use of the U.S. Soil Conservation Service Soil
Capability Classification System, be 1inventoried before decisions
can be made about their ultimate use. Once inventoried, those
lands suitable for agriculture must be protected through use of
local comprehensive plans and exclusive farm use (EFU) zoning.

EFU zoning restricts land uses to farming and compatible nonfarm
uses within the zone. Land EFU zoned must have divisions of land
reviewed for compliance with statewide goals. State agencies and
local governments are forbidden to restrict farming practices on
EFU land, and such land is also given a differential property tax
assessment.

OREGON®"S LAND USE PROGRAM
State Planning and Local Power

Oregon®s agricultural land protection program is an integral part
of the statewide planning program. This Planning Program was
established i1n 1973 (S.B. 100) when the Land Conservation ar.d De —
velopment Commission (LCDC) was created to administer a statewide
land use program and review the development plans of cities,
counties, state agencies and special districts. The LCDC 1s em—
powered to set mandatory planning standards, known as goals, with
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These goals are not used as regulations for particular parcels
of property, but rather a standard against which all local land
use decisions are gauged. A failure to conform local plans or
decisions to the goals may lead to invalidation of the plans or
decision, by LCDC or the courts. While some goals contain only
generalized policy statements (energy and transportation goals;,
others such as the urbanization and agricultural goals contain
specific procedures to be followed.

Finally, an important aspect of the program is the appeals
process by which local governments, state agencies and affected
citizens can appeal a local or state government action affecting
land-use to LCDC i1f it is alleged to violate the statewide
planning goals. Since November 1, Oregon has had a new three
member Land Use Board of Appeals to hear land use cases. The
Board acts as a court on question of interpretation of law, and
as a hearing officer to LCDC on questions of land use policy
interpretation. LCDC has the final word on interpretation of
land use policy. Land use decisions are ultimately appealable
to the Oregon Court of Appeals.

PROTECTION OF AGRICULTURAL LANDS
State Policy

Agriculture is the second largest industry in Oregon, and recorded
gross sales of $1.25 billion in 1978. The agricultural lands
protection policy is based on a statutorily established Exclusive
Farm Use Zone (EFU) and Statewide Planning Goal 3, "Agricultural
Lands.”™ The EFU Zone provides farmers with tax and other benefits
and limits activity ~hich might be detrimental to agriculture.

Oregon law establishes an agricultural land use policy of four
basic elements (Oregon Rev. Stat. 8215.143). First, agricultural
land is declared an efficient means of preserving resources and

a physical, social, aesthetic and economic asset to the people

of the state. Second, preservation of a maximum amount of such
land in large blocks is found necessary to maintain the state"s
agricultural economy. Third, because of conflicts 1in uses, ,
Increases in community services costs, and loss of open spsce in
urban areas, expansion of development into rural areas is deter—
mined to be of public concern. Finally, EFU zoning which limits
rural development, is found to justify incentives and privileges
offered to owners of rural lands.

Statewide planning Goal 3 elaborates this policy by requiring

that agricultural lands be preserved and maintained for farm use
consistent with existing end future needs for agricultural products,
forest and open space. It also requires that such lands be
inventoried and protected through use of the EFU.
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Definition of Agricultural Lands

Goal 3 defines agricultural lands by reference to the Soil Capability
Classification System of the U.S. Soil Conservation Service as

well as other lands suitable for farming based on soil fertility,
climatic conditions, availability of water and other factors.
Agricultural lands, as defined by the goal, must be iInventoried
before any decisions can be made about their ultimate use. A
significant aspect of the agricultural land definition is that

it 1s not limited to "prime farmlands,” but covers virtually all
agricultural land because :the agricultural economy of Oregon is
believed dependent on other than prime lands. The definition is
based.upon scientific data, not upon current trends in agricultural
economics ol the individual management skills of the farmer.

Once farmlands have been inventoried, it is decided whether the
land is actually available for farm use o” has been committed

to nonfarm uses based upon surrounding development, parcelization,
available services and other factors. Agricultural land is to be
preserved by local comprehensive plans and EFU zoning. Exceptions
for particular lands are made in the development or revision

of the local comprehensive plan. Excepted from the agricultural
lands goal are lands no longer available for farm use because they
have been physically developed upon, or because the land has been
irrevocably committed to urban or rural uses.. Also excepted are lands
needed for future nonfarm uses 1f determined by the local compre-
hensi.ve plan to be needed for either an urban or rural nonfarm
use. The plan must specifically justify this type of exception.

Permitted Uses in the EFU

The EFU Zone 1s used in rural farm areas and allows a wide variety
of nonfarm uses. EFU Zones do not limit land use exclusively to
farming. The primary purpose of the EFU Zone 1is to i1nsure corn-
compatible development and allow farming to take place free from
interference. Farm uses which are encouraged in the EFU Zone

are broadly defined. .Farm use means the current employment

of land, including lands under buildings, supporting farming prac—
tices to obtain a money profit by raising, harvesting and selling
crops or by feeding, breeding, managing and selling livestock,
poultry fur-bearing animals, or honeybees. Farming also includes
dairying and the sale of dairy products or a.ity other agriculture
or horticultural use or animal husbandry. (Oregon Rev. Stat. 8
215.203).

Several nonfarm uses may be established as of right in an EFU
Zone. These include schools, churches, forestry uses, utility
facilities, and farm dwellings and buildings. Several nonfarm
uses may be established in an EFU Zone with approval of the local
governming body or its designate. Nonfarm uses which are per—
mitted with lIccal approval include commercial activities in con—
junction with farm use, public and private parks, golf courses,
home occupations, and boarding of horses.
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Single family residences not used in conjunction with a farm
must also be specially approved. However, in order for the
local governing body to approve such dwellings, it must make
findings that the proposed dwelling is compatible with farm
uses and the statutory agricultural lands policy, that i1t does
not interfere sericusly with accepted farming practices on
adjacent lands, does not materially alter the stability of the
overall.land use pattern of the area, and is situated upon land
generally unsuited for production of crops and livestock.

In considering the unsuitability of the land, the terrain, adverse

soil or land conditions, drainage, vegetation,V*and the location and size o:
the tract must be taken into account. The local government 1is

authorized to impose other conditions i1t considers necessary.

This procedure for siting single family residences recognizes that

small areas in farm zones may accommodate a rural dwelling on a

small lot without affecting the basic farm character of the area.

However, the strictures mandated by statute for siting such a

dwelling insure that nonfarm development has a minimal Impact on

the farm zone.

IfT an existing nonfarm use in an EF'J Zone 1is unintentionally destroyed
by fire, other casualty or natural disaster, a county may allow the
use to be reestablished to its previous nature and extent.

Land Divisions

The statewide Agricultural Lands goal does not establish a minimum
lot size in EFU Zones. Such a requirement is believed impractical
because farm acreage needs i1n Oregon vary from large wheat ran

to small intensive faYtn operations. If a local minimum lot size
Is set, Goal 3 requires that i1t provide acreage needed to continue
or create a viable farm unit. Thus, minimum lot size would be
based upon the type of farming practiced in the area. Such lot
sizes can be used to limit the amount of agricultural land lost

to production, by requiring large minimum acreages for farms, and
lessen the amount of land needed for nonfarm uses by allowing or
requiring small lots for residences.

By statute, the governing body of a county may by ordinance or
regulation require that any proposed division of land included
within an EFU Zone resulting in the creation of one or more parcels
of land of 10 or more acres be reviewed and approved or disapproved
by the governing body of the county. |If a proposed division of
land would result in the creation of one or more parcels of land

of less than 10 acres i1t must be reviewed by the county governing
body. If the governing body initiates a review proceeding, 1t may
not approve the proposed subdivision unless it finds that the
parcelization is in conformity with the statutory agricultural lands
use policy.



