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H Y D E R ,  A l a s k a

Known as "The Friendliest Ghost Town in 
Alaska". Hyder has an interesting history. The 
community is located on the fringe of Misty 
Fiord National Monument and the Tongas Na­
tional Forest.

Photo by P.W. Parkin

The U.S. Corps of Engineers Storehouse 
No.4, located on the International Border, is 
the oldest masonary structure in Alaska. It is 
listed in the National Register of Historic Sites.

While in Hyder visit bars, gift shops, and 
cafes, or visit old mine sites worked at the 
turn of the century by prospectors hoping to 
find the "Mother Lode”. At Fish Creek two 
miles northeast of Hyder see North America’s 
largest species of Chum Salmon spawn during 
the months of July and August.

Before leaving don’t forget the friendly trad­
ition of being “Hyderized".

11ns brochure  is funded in part by
the  Division of Tourism . State o f Alaska Cove, Photo c o u rc s y  of L. H orne
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STEW A R T, B ritish C olum bia

Located at the head of the Portland Canal 
Stewart has seen many changes take place. 
The town literally grew overnight as gold dis­
coveries attracted over 10,000 prospectors 
and m erchants to the area in 1906. Evidence

of this exciting 
era still exists. 
Pilings, once 
used to support 
buildings above 
the tide flats, 
can still be ob­
served along 
the shoreline.

With mining 
being the 
largest industry 
of the area 
Stewart has al­
ways been influ­
enced by min­
eral prices. 
However, with 
the opening of 

Highways 37, tourists have realized the beauty 
of the region.

Several major movies have been filmed on

Photo by  L. Hom e

On t h e  w a y  t o  S t e w a r t  w h y  n o t  
s t o p  a t  t h e  f i s h  l a d d e r  n e a r  
N a s s  B r id g e .  R e p o r t e d l y  o v e r  
2 5 .0 0 0  f i s h  u s e  t h is  la d d e r  a n ­
n u a lly .

T h e  e v e n i n g  l ig h ts  o f  S t e w a r t  a r e  a  w e l c o m e  s i g h t  f o r  
t r a v e l l e r s  o n  t h e  P o r t la n d  C anal.

location in the Stewart area. The first film, 
'Bear Island’, involved such stars as Donald 
Sutherland and Vanessa Redgrave. As the 
num ber o f tourists increases each year, the 
town of Stewart meets their needs. A beautiful 
tent-camper park has been set up in town. A 
variety of accommodations and services are 
available in both communities.

Photo by L. Perry

A f t e r  a  d a y  o n  t h e  la k e ,  f i s h e r m e n  c a n  r e la x  t o  t h e  
s p l e n d o r  o f  a  s u n s e t  o v e r  M e z ia d in  L a k e .

Photo by B. W ellwood

A  b r e a th ta k in g  v i e w  o f  t h e  B e a r  G la c ie r  a w a i ts  a ll t r a v e l ­
l e r s  o n  t h e i r  w a y  to  S t e w a r t .  T h is  b e a u t i f u l  r ib b o n  o f  
i c e  is  l o c a t e d  j u s t  3 0  k m  e a s t  o f  S te w a r t .

Events
Stewart-Hyder can boast of having the 

longest birthday party in North America. They 
begin celebrating on July 1st in Stewart and 
end on July 4th in Hyder. One special attrac­
tion is the international bed race which begins 
in Alaska and ends in British Columbia.

Alaska
Every year more tourists realize that they 

no longer have to travel for days on gravel 
roads to visit Alaska. With the last 28 km of 
road slated to be paved in 1984, people may 
now visit Alaska with a pleasant, relaxing drive.

■ .

Photo by R. Ecken

Photo by L. H orne

S t e w a r t ' s  s p l e n d id  
m a r in a  i s  t h e  g a t e w a y  
t o  e x c i t i n g  f i s h in g  o r  
m a g n i f i c e n t  s c e n e r y .  
C h a r te r  t r ip s  a r e  a v a il ­
a b le .

T h is  f r o z e n  w a te r fa l l  is  
o n l y  o n e  o f  t h e  m a n y  
s ig h t s  t h a t  m a k e s  
w i n te r  h i k in g  m u c h  
m o r e  r e w a r d in g .

Photo by L. H om e
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JOHN B. “ JACK”  CO GHILL 
Chairman

SENATOR A l a s k a  g > t a t e  l e g i s l a t u r e

S cnalo r Ja n  F a ik s— Vice C hairm an  
S en a to r M itch A booil 
S en a to r P au l Fischer 

S en a to r Jo e  Joscphson

April 19, 1985 

MEMORANDUM

POUCH V
JUNEAU. ALASKA 99811

(907) <165-4921

Senate Committee 
on

Transportation

To: Committee members

From: Committee staff

Re: File information on HB 201

On Monday, the committee is scheduled to hear HB 201, which would 

appropriate $22,000 to D0T/PF for weekly ferry service from Ketchikan to 

Hyder. This service would begin in 1987, if Hyder gets a dock and ferry 

terminal, however, the companion bill appropriating $2.1 million for 

construction of the facilities, HB 202, has been held up in House 

Finance.

There remains the possibility, however, that the ferry could use docking 

fc'ilities in Stewart, B.C. (about a mile away), until the terminal is 

bi !t in Hyder.
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[ARÊBd \ \(  
) ISLAND K\ r a n g e j r «

M o u n l-G o le  
42/s r :

wild MourUntf ̂  »ffflGS'-

ANNETf̂ i 
r  ISLAND

C
1 duke y

ISLANDL

DUNDAS, 
ISLAND£

Heoptr Point, -cr’



I n t r o d u c e d :  2/15/85
R e f e r r e d :  T r a n s p o r t a t i o n  a n d  F i n a n c e

F u n d i n g I n f o n n a t i o n  
G e n e r a l  Fund $ 2 2 , 0 0 0  
O t h e r  Funds -0-

$22,000

IN T H E  H O U S E BY  T A Y L O R  A N D  S U N D

H O U S E  B I L L  NO. 201

IN T HE L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  Act e n t i t l e d :  "An A c t  m a k i n g  a s p e c i a l  a p p r o p r i a t i o n  to the D e p a r t -

p r o v i d e  s u m m e r  M a r i n e  H i g h w a y  s e r v i c e  to

H y d e r ;  a nd p r o v i d i n g  for an e f f e c t i v e  d a te."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A SKA:

* S e c t i o n  1. T h e  su m  of $ 2 2 , 0 0 0  is a p p r o p r i a t e d  f r o m  the g e n e r a l  fun d

to the D e p a r t m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  for e x p e n s e s

i n c u r r e d  in p r o v i d i  iy s e r v i c e  to H y d e r  f or the

m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  to

f i s c a l  y e a r  e n d i n g

*  Sec. 2. Thi s



HYDER COM M UNITY A S S O C .  INC
P.O. B O X  F  . . . . .  . . .  . . . .

H Y D E R . A LA SK A  9 9 9 2 3  0 .3 6 -9 1 4 8

March 25, 1985

MARINE HIGHWAY SERVICE —  HYDER, ALASKA

The Southeast Alaska Transportation Plan published by the Alaska Department of 

Transportation in June, 1980 recomnended that ferry service be introduced to Hyder in 1935.

The Governor's Alaska Marine Highway Task Force reccmmended in February, 1984 that 

ferry service would be economically viable and should be introduced between Ketchikan and Hyder 

in 1986.

Hyder is connected with Highway 16 via 141 miles of excellent paved highway, and 

provides a shorter highway route to the lower 48 states than from Prince Rupert.

The M/V Aurora is based at Ketchikan and has sufficient time in its current, 

surmer schedule to provide weekly round trips between Ketchikan and Hyder with no negative 

effect on the conmunities now served. The Aurora is currently crewed on a full time basis, and 

the only additional expense to provide service between Ketchikan and Hyder would be for fuel.

The Marine Highway Task Force projects that the proposed route would generate 

capacity passenger and vehicle loads in both directions, and increase revenues. Service with 

the Aurora on this route would provide an alternate to the Prince Rupert gateway, with an in­

crease in the level of service between British Columbia and Southeastern Alaska.

Currently there are twenty-eight adults unemployed in Hyder, Alaska. Our 
year round population is one-hundred. Stewart, 1.5 miles away, has a population of 

approximately 1000. Hyder has three bars, three cafes, three gift shops, one grocery 
store and a motel. There is only one bar open now. One cafe is open on a full-time basis.

One gift shop is open on a full-time basis. Needless to say these businesses are not covering 
their expenses of operation. The proposed service would provide, a needed economic stimulus 
for the people of Hyder, Alaska.

The children who attend public school are bused into Stewart, B. C. Our 

electricity is furnished by B. C. Hydro. Our telephone area code is (604) British Columbia.

If you call Alaska long distance information you will be informed that there is no such place 

as Hyder, Alaska. Now we only receive nail once per week —  weather permitting. We have gone 

as long as six (6) weeks without mail service. A round trip charter to Ketchikan can cost as 

high as $1,000.00.

Documented Canadian border crossing statistics show inexcess of 20,000 visitors entering between 
May— August, 1985. These figures are based on a 40/hr work week.

I hope these ideas will assist you in your deliberations on establishing a 
terminal and ferry service at Hyder and that a favorable response can be obtained.



REQUEST FISCAL PETAIL

Biii/kesolution N o . : HB 201 A gency arrected: DOT&PF__________________

Title An act making appropriation to Program Category Affectea: iransportation
DOT&PF to provide weekly summer Marine Highway service________________________________________

to Hyder. Sponsor: Taylor & Sund_________________ BRU, Program or Suoprogram^s; Affectea:

Requestor:_______________________________  Alaska Marine Hiohv/av System______________
Date of Request:_______________________  ____________________________________________________

EXPENDITURES/REVENUES: (Thousands q- Dollars!

FY 36 FY 87 FY 88 -V «Q FY 90 FY 91
OPERATING i -0- -0- . - 0 - -0- 1 -0-

luU rtr:oui)rtL Sc.r.viCc5 i -0- -0- i -0- -0- : j200 TRAVEL 1 1.0 2.1 i 2.2 2.4 1 2.5 i300 CONTRACTUAL 1 6.0 12.7 1 13.5 14.3 1 15.1^00 SUPPLIES ! 3.5 7.4

co• 00 oo I 8 . 8500 EOUIPMENT 1 I i ' I500 LAND 4 STRUCTURES i ! « f i700 CRAUTS, CLAIMS I 1 : i300 MISCELLANEOUS 1 1 . 1 i

TOTAL OPERATING i 10.5 22.2 • 23.5 25.0 i 26.4

cnri iml i

REVENUE 1 1.2 2.5 2.7 2.9 3.0 I

FUNDING: ^Thousands o f  Dollar*!
jLi lAGnL * unj 1 10.4 ! 22.0 23.3 24.3 25.2
FEDERAL FUNDS ! i !
D.HER pGM Rec< 1 .1 l .2 • .2 .2 i .2 iTOTAL 1 10.5 * 22.2 ! 23.5 • 25.0 ' 26.4

pnctTTONS:
r u l u * I ii-.c

-0- 1 -0- l -0- ! -0- : -0- ! -3-=>ART-TIKE
-0- ! -0- 1 -0- l -0- ! -0- 1 -0-

TEMPORARY
-0- 1 -0- 1 -0- i _n- ! _0- • -o-

A N A L Y S I S : Attach a separate page if necessary

- See Attached -

c c «
Prepared By: Jc'e-K fcimp

Division: Alaska Mar/ine Highw

Approved ty Commissioner: 
Agency: DOT&PF

■a^vstSr^

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Recuestcr
Office of .‘•‘anager.ent and Budget 

Impacted Agency( ies) j  j^J

i
Date:

Date:

465-3950

2/25/85

i / i 7 $ r

7/ 1/£*4



ANALYSIS HB 201

Service to Hyder could not begin until a suitable d o cking and 
terminal facility were constructed. E n g i n e e r  estimates for site 
selection, design and construction w o u l d  require from eighteen 
(18) to twenty-four (24) months.

A s s u m p t i o n s :

Assuming an eighteen (18) m onth time frame to put the facilitv 
on-line, terminal and vessel o p e r ating costs w o u l d  not be 
required in FY 86 and in FY 87 only for the last quarter. FY 88 
and onward, would require full funding for the o p e r a t i o n  of a 
summer schedule.

While the terminal building would be heated, lighted and have 
restroom facilities no state employee w o u l d  be st ationed in 
Hyder. A  contractual arrangement w i t h  the City of Hyder or a 
local resident is opted and payment for services w o u l d  be from 
ticket sale commissions generated by the contractor.

A link between Hyder and Ketchikan added to the p r e sent routes 
would provide a new option for travelers. This could r e s u l t  in 
an increase in traffic.



POSITION

The D e p a r tm e n t  o f  T r a n s p o r t a t i o n  and  P u b l i c  F a c i l i t i e s  has  no 
p o s i t i o n  o n  t h e  c o n c e p t  o f  w e e k l y  M a r i n e  H ig hw ay  summer s e r v i c e  
c o n n e c t i n g  t o  t h e  l a n d  h i g h w a y  s y s t em  o f  H y d e r ,  A l a s k a .  Such  
s e r v i c e  w o u l d  p r o v i d e  an  a l t e r n a t e  c o n n e c t i o n  t o  t h e  B r i t i s h  
C o l u m b i a  l a n d  h i g h w a y  n e tw o r k ,  s e r v e  an i n c r e a s e d  n umbe r  o f  
A l a s k a n s  a n d  p r o v i d e  a p o t e n t i a l  f o r  i n c r e a s e d  v i s i t o r  t r a d e .  
T h i s  s e r v i c e  i s  t o  be s t u d i e d  i n  t h e  u p d a t e  o f  t h e  S o u t h e a s t  
T r a n s p o r t a t i o n  p l a n  du e  t o  be c o m p l e t e d  i n  D e c em b e r ,  1985.

D o c k i n g ,  t r a n s f e r  and  t e r m i n a l  f a c i l i t i e s  m u s t  be  p r o v i d e d  i n  
H y de r  b e f o r e  s u c h  s e r v i c e  c a n  b e g i n .

S i t e  s e l e c t i o n ,  d e s i g n  and  c o n s t r u c t i o n  w o u l d  r e q u i r e  18 t o  24 
m o n t h s ;  t h e r e f o r e ,  i f  House B i l l  202 i s  p a s s e d ,  " s e r v i c e  c o u l d  
b e g i n  i n  t h e  summer o f  1937 a t  t h e  e a r l i e s t .

A v e s s e l  c o u l d  b e  made a v a i l a b l e  t o  p r o v i d e  t h i s  s e r v i c e  b v  
s h i f t i n g  t h e  summer s e a s o n  w e e k l y  p o r t  c a l l  o f  t h e  M/V AURORA 
f rom  P r i n c e  R u p e r t ,  B . C . ,  t o  H y d e r .

The  d i s t a n c e  f rom  K e t c h i k a n  t o  H y d e r  i s  130 n a u t i c a l  m i l e s ,  
c om pa red  t o  a d i s t a n c e  o f  92 n a u t i c a l  m i l e s  b e tw e e n  K e t c h i k a n  
and  P r i n c e  R u p e r t .  T h i s  r e s u l t s  i n  a one  way r u n n i n g  r im e  f r om  
K e t c h i k a n  t o  P r i n c e  R u p e r t  o f  s i x  h o u r s  and  t h i r t y  m i n u t e s ’, 
v e r s u s  s l i g h t l y  more t h a n  n i n e  h o u r s  t o  H yde r  f o r  t h e  M/V 
AURORA. S c h e d u l e  t im e  i s  a v a i l a b l e  as i n d i c a t e d  be  lev/.

N o rm a l  summer s c h e d u l e s  c a l l  f o r  t h e  M/V AURORA t o  p r o v i d e  a 
c o n n e c t i o n  t o  P r i n c e  R u p e r t  on  T u e s d a y s .  T h i s  c o u l d  be  
a p p r o x im a t e d  f rom  H y d e r  as  f o l l o w s :

CURRENT AURORA SCHEDULE PROPOSED HYDER SERV ICE

HYDER, ALASKA - MARINE HIGHWAY SERVICE

MON LV H o l l i s 7:30 AM
MON AR K e t c h i k a n 10:15 AM
MON AR K e t c h i k a n 2:45 PM
MON AR H o l l i s 5:30 PM
MON AR H o l l i s 7:15 PM
MON LV K e t c h i k a n 11:15 PM
TUE AR Pr  R u p e r t *6:30 AM
TUE LV Pr R u p e r t *10:30 AM
TUE LV K e t c h i k a n 5:15 PM
TUE LV H o l l i s 9:15 PM
ETC - ETC
* P r i n c e  R u p e r t  t im e

MON LV H o l l i s 7:30 AM
MON AR K e t c h i k a n 10:15 AM
MON LV K e t c h i k a n 2:45 PM
MON AR H o l l i s 5:30 PM
MON LV H o l l i s 7:00 PM
MON LV K e t c h i k a n 10:45 PM
TUE AR Hyde r 8:00 AM
TUE LV Hyde r 10:00 AM
TUE LV K e t c h i k a n 8:00 PM
TUE LV H o l l i s 11:30 PM
ETC - ETC

O O T  P o s i t i o n



Thursday^ M arch 14,1985

• Stocks
• Management tactics
• Inside business

A  h i d d e n  H y d e r
F e r r y  p l a n  s e t s  S o u t h e a s t  t o w n  a b u z z

' T l m n  Art Dop<jr1m«nt

Hyder, ‘Aloika’i friendliwt gl»*t town’ a hro mfle* away from Stewart, B.C.

by Chrlss Swnney
' Tlmw Brntne* Writer

Hyder —  Residents of this tiny south­
east Alaskan community say the zip code 
is the only connection they have with their 
state and nation.

But “Alaska's Friendliest Ghost 
Town,” —  the inscription on a sign at the 
outskirts of the unpaved 250-acre commu­
nity —  may yet overcome its isolation if 
the legislature approves a bill that would 
provide weekly ferry service to the com­
munity and $2.1 million to build a dock and 
terminal there.

Hyder, located about 100 miles north­
east of Ketchikan at the head of the Port­
land Canal, has no roads to AJaskan cities 
nor any regular marine or airline trans­
portation. Flights must be chartered from 
Ketchikan and cost $250 one way. How­
ever, costs can reach more than $1,500 if 
snow or fog forces Bush pilots to bypass 
Rudyard Pass —  a faster aerial route to 
Hyder.

Because of its remoteness, residents 
use Canadian money, hospitals, telephone 
exchanges and schools. Although Hyder 
has a small grocery store, residents say 
they drive two miles to nearby Stewart,

B.C. to purchase dairy products.
“We need a dock and ferry terminal to 

keep the community alive,” said John 
Chatham, administrator of the Hyder 
Community Association Inc. "We've been 
isolated too long," he said.
Many residents don’t even know who 

their local representatives are because 
the community of 100 is bordered on the' 
north and west by the Tongass National 
Forest and British Columbia on the east, 
Chatham said.

But the entire community recently 
jumped aboard Rep. Robin Taylor's band­
wagon to lobby for construction of the 
ferry dock and terminal.
Taylor, R-Wrangell, introduced a bill to 

the legislature earlier this year asking for 
funds to build the ferry dock and terminal. 
The bill is now being studied by the House 
Finance Committee.

“We hope to see some kind of move­
ment on the bill in the next couple of 
weeks," Taylor said. “I think Hyder resi­
dents have finally realized tliat the 
squeaky wheel does get some oil," he said.

Meanwhile, the economy of Hyder re­
mains flat. Two of the community’s three 

See Hyder, page D-3



H y d e r  w a n t s  d o c k  .

Continued from page D-l

tourist gift shops are closed and 
the 11-room hotel is closed indefi­
nitely. Sales also are- down for 
the community’s three bars and 
the one gift shop still open.

Dorothy Britton, owner of the 
“This and That Gift Shop” which 
is still open, said the proposed 
ferry terminal would help com­
munity morale and business. 
“We get about 60,000 tourists 
(mostly Canadians) each sum­
mer but things die in the winter 
and fall because of our remote­
ness,” Britton said.

“We love the beauty of the 
area but we also need to be able 
to support ourselves,” she said.
Another problem for Hyder 

businesses was the recent clo­
sure of two mines in Stewart. 
"Our bars and gift shops used to 
get a lot of business from the 
miners but now things are real

slow,” said Lawrence Marx, who 
has lived in Hyder the past 25 
years.
Most Hyder residents are self- 

employed in construction, lum­
ber- and tourist-related jobs. A 
few residents work in California 
and live in Hyder during the sum­
mer.

“There are no food lines or 
anything yet because of the de­
pressed economy, but We have 
delivered some canned goods 
and wood tc several families,” 
said preacher Don Hagen of the 
Brookside Baptist Church in 
Hyder.
Kathy Tschakert, whose 

9-year-old daughter Amanda at­
tends a Canadian school, said 
construction of the ferry dock 
would make Hyder residents feel 
more a part of their state and na- ( 
tion. “The Canadian schools are ’ 
fine but 1 wish my daughter was 
singing “The Star Spangled Ban­
ner” instead of "Oh Canada.”
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CITY OF KETCHIKAN, ALASKA 

RESOLUTION NO. 85-1424

A RESOLUTION REQUESTING THE IMPLEMENTATION OF 
ALASKA MARINE HIGHWAY SERVICE BETWEEN KETCHIKAN 

AND HYDER, ALASKA AND ESTABLISHING AN EFFECTIVE 
DATE.

WHEREAS, the Southeastern Alaska Transportation Plan published by the 

Alaska Department of Transportation in June, 1980 recommended that ferry service 
be introduced to Hyder in 1985, and

WHEREAS, the Governor's Alaska Marine Highway Task Force recommended fn 
February, 1984 that ferry service would be economically viable and should be 
introduced between Ketchikan and Hyder in 1986, and

WHEREAS, Hyder is connected with Highway 26 via 141 miles of excellent 
paved highway and provides a shorter highway route to the lower 48 states than, 
from Prince Rupert, and

WHEREAS, the Marine Highway Task Force projects that the proposed route 
would generate capacity passenger and vehicle loads in both directions and- 
increase revenues, and

WHEREAS, service on this route would provide an alternate to the Prince 
Rupert gateway with an increase in the level of service between British Columbia 
and Southeastern Alaska, and

WHEREAS, the proposed service would provide a needed economic stimulus for 
the people of Hyder, Alaska.

NOW, THEREFORE, BE IT RESOLVED by the Council of the City of Ketchikan, 
Alaska, as follows:

Section 1. The City of Ketchikan strongly urges the State of Alaska to 
implement Alaska Marine Highway service between Ketchikan and Hyder, Alaska as 
soon as possible.

Section 2. The City Council hereby directs the City Clerk to distribute 

copies of this resolution to Governor Sheffield, Commissioner Knapp, Senator 

Ziegler, Representatives Sund and Taylor and Mr. John Chatham, President, Hyder 
Community Association, P.O. Box F, Hyder, Alaska 99923.

Section 3. This resolution shall become effective immediately upon passaoe 
and approval.

PASSED AND APPROVED by the Council of the City of Ketchikan, Alaska, this 
21st day of February, 1985.

ATTEST:
Charles E. Freeman, Mayor

Karen Miles, City Clerk
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Dept, o f T ransportation & Public Facilities

BILL n o : HB 223

TITLE : Designation of the Dillingham
to Aleknagik Road
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C o m m iss io n e r  
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governments to ensure acceptance of t h i s  des igna tion .

For further information call Susan Fleischhauer at 465-3900.



BILL SHEFFIELD, GOVERNOR
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March 19, 1985

The Honorable Bette Cato 
Chair, House Transportation Committee 
Alaska House of Representatives 
Pouch V (MS 3100)
Juneau, AK 99811

Dear Representative Cato:

The creation of the Wood-Tikchik State Park in 1978 was a significant step 
to protect the waters in which one-third of the Bristol Bay Sockeye Salmon 
spawn, an area of unique and outstanding scenic grandeur and to enhance 
our state's important tourism industry. At 1.5 million acres, this state 
recreation unit comprises one-half of the acreage of the entire state park 
system. It is the largest state park in America, and was popularly received 
by local residents.

House Bill 223 by Representative Herrmann is a fine bill, which I wholly 
support. The road between Dillingham and Aleknagik receives increasing 
recreation and subsistence user traffic to gain access to this outstanding 
park. To name the road "Gateway to Wood-Tikchik State Park" is a proper 
and appropriate action and I hope the House Transportation Committee 
supports the passage of Representative Herrmann's bill.

cc: Members, House Transportation Committee
The Honorable Esther C. Wunnicke
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Sincerely,

CITY OP ALSKNAGIK
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H e le n  K. C h y t h lo o k  
C i t y  A d m i n i s t r a t o r

c c i  C i t y  M ayor 
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'l 4 n  Ack

~ t£> A ls J la ^ k . .ftnv^dL. „  ^

W i

DH
H

H
5
sJ
3
H

s p o n s o r ( s )

M L r b . - A C l f l  i i £ 1 1 )  f - l z n m M n

DATE INTRODUCED
4“ -7 5

RELATED BILLS PENDING

REFERRALS

7 > ^ n c 5  •
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™  Foreword
iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiifiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiTJ L  he success of seat belts in reducing injuries and deaths in 

automobile accidents appears at first glance to apply also to school 

buses. Yet school buses arc not equipped with scat belts. W h y  not?

Next to parents, those most concerned about the safety of children on 

school buses are the people responsible for the pupil transportation 

program. These people— school bus drivers, school bus driver 

instructors, and school district administrators involved in the day-to- 

day operation of school vehicles— arc familiar with the many issues 

concerning scat belts on school buses. The subject has been studied for 

many years at the national and state levels, and much information is 

available on both sides of the issue.

The purpose of this publication is to provide

• information on why scat belts arc not installed on school buses

• research results on the use of seat belts on school buses

• the positions of national and state safety organizations on the seat 

belt issue.

1



S c h o o l  b u s e s  a n d  s a f e t y
iiiiiiiiiiiiiiiiiiiiiiiiiiimiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiimiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiifiiimiiiiiiiiiimiiii

Why seat belts are 
used in automobiles

Other differences 
between 

automobiles and 
school buses

a ne purpose of scat belts is to prevent the person wearing them 

from being thrown out of a vehicle during a collision. But, unlike 

automobiles, school bus scats are not located opposite a door which 

could open and allow passengers to be ejected upon impact. School 

buses usually have only two doors. Neither is located beside a 

passenger seat.

A  second purpose of seat belts is to prevent the wearer from striking 

sharp objects in the vehicle during an accident. Again, automobiles and 

school buses arc not the same. School buses do not have steering 

wheels, dashboards, and door and window handles protruding into the 

passenger compartments. The only person in a school bus threatened 

by these objects is the bus driver, who wears a scat belt.

P-A. as:.asscngcrs in school buses are protected by careful padding of scats, 

seat backs, sides and aisles. During a sudden impact the padding 

cushions students and absorbs most of the impact.

The outer construction of school buses and automobiles also is 

different. A  school bus is ncased in a metal frame much like a metal 

rib cage. In comparison, modern automobiles have little reinforcement. 

Also the passenger compartment in buses is well above the bumper 

height of automobile bumpers, so the impact of a collision is not at 

the same height as an automobile. And the impact is not as great on 

the passengers. This is the reason why interstate buses, public transit 

buses and school buses arc exempt from safety belt requirements. They 

have a natural safety edge because they arc bigger and heavier than 

automobiles and their interiors arc designed to provide much more 

safety.

School buses are safer for other reasons as well. Other drivers easily sec 

them because of their bright yellow color, flashing lights, special 

2 markings and low traveling speed. School buses are also recognized for
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Federal school 
bus standards

Compartmentalization

the special cargo they carry— our children. These factors make drivers 

more cautious around school buses.

TJ L h c  National Highway Traffic Safety Administration in the 1970s 
studied how to improve the interior of the passenger compartment of 

school buses. The research, based on many crash tests, resulted in 

major seating and body design recommendations. The federal govern­

ment used these recommendations to require bus manufacturers to 

change the way school bus interiors were designed. The design changes 

required in school buses made after April 1, 1977 were:

• Seats were redesigned to meet specific spacing requirements.

• Scats were to be fully padded in front and back. Seat backs were 

heightened. These newly designed seats provided a padded cavity for 

passengers— a concept called compartmentalization— which crash tests 

proved to provide the most effective protection in a collision.

• School bus bodies were grcady strengthened to withstand heavy 

impacts from the side, front and rear. Improvements also were made 

to school bus roofs for protection in case of roll over.

Improvements were made to school bus fuel tanks and lines to lessen 

the possibility of fuel spillage during collision.

T T
JL -A-ow does compartmentalization work? Upon vehicle impact, an 
unbelted child will slide forward on the seat and into the padded back 

of the scat ahead. This distributes the forces of impact and injuries 

most likely will be minor. O n  the other hand, the lap-belted child’s 

hips will act as a fulcrum, throwing the upper body forward with great 

force. This may cause severe injuries to the abdominal region because 

of the pressures involved.

3 Tests conducted by the Southwest Research Institute in 1977 show'cd
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P o s i t io n s
iiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiimiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiii

T ,.he National Highway Traffic Safety Administration, the National 
Safety Council, and the National School Transportation Association 

have stated that current school bus safety standards in force since 1977 

provide adequate protection for school bus passengers. The following 

arc the positions of those organizations:

TLNational Highway JLhc U.S. Department of Transportation in Issue Paper 
Traffic Safety HS-806-000 dated September, 1981 states:

Administration
“The National Highway Traffic Safety Administration agrees that 

children should be protected on school buses but does not support a 

requirement for seat belts for passengers in large school buses. 

Improving the seating compartment eliminates the need for scat belts 

and provides sufficient crash protection.”

T LNational Safety JL he National Safety Council in its policy statement Protecting Pupil 
Council Passengers in School Buses dated June 28, 1984, states:

“The Council recommends that until further research and testing 

demonstrate that pupils will be safer by the installation of seat belts in 

school buses, the Council believes that passive protection provided by 

compartmentalization as required by the current (1977) federal 

standard on school bus seating and crash protection protects seated 

pupil passengers in school buses with gross vehicle weight ratings 

( G V W R )  greater than 10,000 pounds.”

T LNational School JLhc Board of Directors of the National School Transportation 
Transportation Association (NSTA) in its Spring, 1984 special edition of National 

Association School Bus Repon, states:
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Canadian
Government

“Those of us w ho work with the children and school buses ever)' day 

feel that ever)' new item that is added or changed on school buses 

should be well tested and engineered prior to being mandated cs a 

regulation. That is why N S T A  will continue to support the compart- 

mcntalization concept until documented research establishes that scat 

belts on school buses will raise the level of protection for the 

occupants.”

Q
V_/chool bus tests have shown that in some crashes belted passengers 

suffer more severe injuries than those not belted. A  case in point is the 

most recent crash tests by the Canadian government.

In 1984 the Canadian government sponsored crash testing to 

determine the effectiveness of seat belts in three sizes of school buses. 

Results of the crash testing were summarized in the December 19,

1984 issue of the Bulletin, published by the Supply and Services 
Division of the Canadian government, and a February 1985 technical 

memorandum on automotive safety entitled School Bus Collision Tests, 
published by Transport Canada of the Canadian government. These 

publications state:

“Transport Canada has reaffirmed that the safety features Canada (same 

as U.S. Federal Motor Vehicle Safety Standards) has incorporated into 

its school buses— well-padded, high-backed, energy-absorbing scats, 

spaced at controlled intervals— provide a safe environment without scat 

belts.”

“The use of lap scat belts in any of the 3 sizes of recent model school 

buses which were tested may result in more severe head and neck 

injuries for a belted occupant than for an unbelted one in a severe 

frontal collision.”

6



, o
State of Arkansas March 25, 1983 a school bus accident in Jonesboro, Arkansas,

killed nine persons including four students. The tragedy heightened 

concern for school bus safety among parents, interested citizens, school 

officials and legislators. Because of the accident, the Arkansas 

Legislature studied whether to install scat belts on school buses. In its 

September 20, 1984 report entitled Feasibility of Requiring School Districts 
to Install Scat Belts on School Buses the Arkansas Legislative Council 
concluded:

“It appears that based on the costs, the lack of data indicating a great 

fatality decline with the installation of seat belts, the possible dangers 

which could arise from the installation of the seat belts themselves, and 

the outstanding safety records of school buses in eencral, the issue of 

scat belts in school buses could be left as a decision to be made by 

individual school districts and should not be mandated by the 

legislature.”

lll lll ll lll lll lll ll lll lll lll ll lll lll lll ll lll lll lll ll lll lll lll ll lll lll lll ll l ll l ll l ll llflll ll l llHIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIMIIIIIIIIIIIIIIIIIIIIIIIIIIIIIUIIIIIIIIII

State of independent groups in N e w  Jersey have thoroughly studied over the

New Jersey last 15 years the subject of seat belts on school buses. The groups have

not recommended installation of belts. A  March 1, 1983 letter written 

by the N e w  Jersey Department of Education regarding the research 

states:

“In any decision-making process involving the safety and well being of 

transported students, the bus internal and external safety environment 

must be carefully analyzed. Such questions as, ‘Is what we are 

proposing more safe, less safe or as safe as what we already have?’ 

(should be raised). It is apparent that there still are too many safety 

trade offs that, u.ider highly critical questioning, prohibit mandated 

scat belts at this time.”



TState of Minnesota JL n  1984 the Minnesota Legislature created a task force to answer

concerns about school bus safety after fatal school bus accidents. The 

task force recommended against mandating scat belts in school buses.

TState of Maryland .A. he Maryland Department of Education has concluded that seat

belts would not improve the safety of pupils on school buses and may 

even present hazards to their safety. In the publication Concerns about 
Scat Belts on School Buses dated January, 1985, the department made 
these findings:

• If the bus rolls over on its side or roof during an accident, 

passengers may suffer serious injuries when releasing their seat belts 

because the bus roof would be three to four feet from their heads. 

Also, young children may find it difficult to unfasten a scat belt 

because of their suspended weight.

• If the school bus catches fire, particularly with unconscious children 

aboard, rescuers mav not have enough time to release scat belts for 

as many as 60 children.
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TState of Alaska J Lhe Department of Education in 1983 appointed a committee of 

school bus company representatives and school transportation officers 

to study school bus safety issues. In February 1985 the committee 

issued a resolution that since has been endorsed by the Alaska School 

Transportation Association and the Alaska Association for Pupil 

Transportation. The resolution states:

“The Alaska School Bus Safety Committee is agreed in its opinion that 

no legislative or regulator)' action be taken in the State of Alaska to 

require scat belts on school buses until an authoritative body of test 

data has been produced showing conclusively that the overall safety of 

8 the ridcrship on pupil transportation buses is significantly enhanced.”
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X  According to the National Safety Council, in 1983 55 pupils were 

killed in school bus accidents nationwide. Ten were school bus passen­

gers and 45 were pedestrians approaching or leaving a loading zone.

Evidence docs not show that fatalities inside the bus could have been 

prevented by seat belts. Most school bus accidents resulting in fatalities 

inside the bus involve another large vehicle such as a tractor-trailer 

combination or a railroad train. A  section of the bus is usually torn 

away, intruded into or crushed. In these types of accidents it is 

sometimes evident that students would have suffered more severe 

injuries or even suffered a greater number of fatalities if they had been 

belted in some seat locations.

According to the National Safety Council, the greatest danger area for 

children is outside the school bus in an area known as “the loading 

zone.” The loading zone is the area where pupils wait for the bus in 

the morning and get off the bus in the afternoon. O f  the 45 fatalities 

in this area during 1983, more than half were killed when hit by the 

bus they regularly rode. The others were killed by motorists who failed 

to stop for school buses loading and unloading passengers.

The Alaska School Bus Safety Committee recommends that efforts be 

increased to lower loading zone fatalities. The committee’s resolution:

“Alaska pupil transportation professionals should continue their 

ongoing efforts to reduce the incidence of external loading zone 

fatalities which exceed internal crash fatalities by a ratio of approximate­

ly 3 to 1 through state regulation of roadworthincss, in-depth school 

bus driver safety training, and preventative maintenance program for 

buses and that these same pupil transportation professionals should 

work diligently to develop a comprehensive program to promote 

loading and unloading zone safety awareness in the students’ minds 

through classroom curriculum, in the motoring publics’ mind through 

the public media, and in the parents’ minds through use of parent- 

9 teacher associations and other concerned citizen groups.”



C o n c l u s i o n

The Department of Education has carefully reviewed available 

information about using seat belts in school buses. In light of the 

evidence, the department has concluded that it cannot support scat 

belt use in school buses until further testing shows that it is safer than 

compartmentalization.

Until such time, the department supports the position favoring 

compartmentalization of the National Highway Traffic Safety 

Administration, the National Safety Council and the National School 

Transportation Association.

The department also supports the Alaska School Bus Safety Commit­

tee’s resolution that encourages greater efforts to reduce external 

loading zone fatalities. The department also encourages all concerned 

Alaskans to work with the Alaska School Bus Safety Committee in 

promoting programs on safety awareness in the loading and unloading 

zone area.
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D E P A R T M E N T  OF L A W  PROP OSED CS 

FOR SCS C S H B  240 (TRANSPORTATION)

Subsections (a), (b), and (c) remain the same.

(d) A  driver w h o  v i o l a t e s  this section  is g uilty of an 

i nfraction and, in a d d i t i o n  to o ther p e n a l ties p r o v i d e d  b y  law, is 

subject  to a m a n d a t o r y  a s s e s s m e n t  of six d e m e r i t  points under 

AS 28.15.221 —  28.15.261.

(e) A  v e h i c l e  owner, or in the case of a leased vehicle, a 

lessor, may b e  p u n i s h e d  by a civil p e n a l t y  n o t  to e xce ed $100 if the 

v e h i c l e  owned or l eased by the p e r s o n  is o p e r a t e d  in v i o l a t i o n  of this 

section. It is an a f f i r m a t i v e  def ense to a civil p e nalty u n d e r  this 

subsec tion that 1 ) the owner's or lessor's v e h i c l e  w a s  stolen; 2 ) the 

d r i v e r  of the vehicle  was c o n v icted u n der (d) of this section; or 3) 

the lessor of the l e a s e d  v e h i c l e  has d i s c losed to law e n f o r c e m e n t  

author i t i e s  the name and address of the p erson  w h o  was the lessee of 

the me tor  v e hicle at the time of the offense. D e m e r i t  points under 

AS 28.15.221 —  28.15.261 m a y  not be a s s e s s e d  a g ainst an owner or 

lessor w h o  has been  p u n i s h e d  by a civil p e na lty un der this subsection. 

This s u b s e c t i o n  does not p r o h i b i t  or limit the p r o s e c u t i o n  of a 

v e h i c l e  driver for v i o l a t i n g  (a) or--: (b) of this section.

(f) This  section does not p r e c l u d e  p r o s e c u t i o n  for any other 

in f r a c t i o n  or c r i m inal offens e that:-may have b e e n  committed.



DEPART MENT OF LAW PROPOSED CS 

F O R  SCS CSHB 240 (TRANSPORTATION)

S ubsections (a), (b), and (c) remain the same.

(d) A  driver w h o  violates this section is guilty of an 

infraction and, in addition to other penalties p r o v i d e d  b y  law, is 

subject to a m a n d a t o r y  assessment of six demerit points un der 

AS 28.15.221 —  28.15.261.

(e) A  v e h icle owner, o'r in the case of a leased vehicle, a 

lessor, may b e  p u n i s h e d  by a civil penalty not to e x ceed $100 if the 

v e h i c l e  owned or leased by the p ers on is operate d in v i o l a t i o n  of this 

section. It is an affirmative defense to a civil p e n a l t y  u n d e r  this 

s ubsec t i o n  that 1 ) the owner's or lessor's vehicle wa s stolen; 2 ) the 

driver of the vehicl e was convicted under (d) of this section; or 3) 

the lessor of the leased vehicle has di sclosed to law e n f o r c e m e n t  

a utho rities the name and address of the person who w a s  the lessee of 

the m o t o r  v e hicle at the time of the offense. D e m e r i t  p oints under 

AS 28.15.221 —  28.15.261 may not be a ssessed against an o w n e r  or 

lessor w h o  has been p u n ished by a civil penalty under this subsection. 

This subs ec t i o n  does not p r o hibit or limit the p r o s e c u t i o n  of a 

v e h i c l e  d r ive r for viola t i n g  (a) or (b) of this section.

(f) This section does not  p reclude prosec u t i o n  for any other 

infracti on or criminal offense that m ay have been committed.



KODIAK ISLAND BOROUGH 
RESOLUTION NO. 85-38-R

A RESOLUTION OF THE KODIAK ISLAND BOROUGH ASSEMBLY SUPPORTING 
COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 240 CONCERNING OVERTAKING AND PASSING ! 
SCHOOL BUSES. j

WHEREAS, Committee Substitute for House Bill No. 240 has been intro- !

duced which increases the regulations on passing school buses and stiffens the i 

penalties for violations of this law, and

WHEREAS, school bus passing has been a serious problem in the Kodiak 

Island Borough during the current school year, and

WHEREAS, the State Troopers and City Police cannot be everywhere at 

once which means a greater deterrence must be placed in this law to encourage 

citizens to abide within the law, and

WHEREAS, the school children must be protected while loading and 

unloading on school buses.

NOW, THEREFORE, BE IT RESOLVED that the Kodiak Island Borough Assembly 

j strongly supports Committee Substitute for House Bill No. 240 and urges that 

| it be passed and signed into law, and

BE IT FURTHER RESOLVED that copies of this resolution be sent to the

following individuals:

The Honorable Bill Sheffield, Governor of Alaska
The Honorable M. Mike Miller, Chairman House Judiciary Committee
The Honorable Fred F. Zharoff, Senator District N
The Honorable David W. Thompson, Representative District 27

PASSED AND APPROVED this 4th day of April , 1985.

ATTEST:



Jjfenate {E ranspurta tton Committee
&en. John li. (Jack) Coghill. Chainium

Sen. Paul Fitchcr, Vice-clminiiun

Sen. Milch A lxxx i

Sen. Jan finks

Sen. Joe Joscphson

J U a s k a  ^ L e g i s l a t u r e

F e b ruary 10, 1986

TO: All M e mb ers of the Commi ttee

FROM: Committee staff 

RE: HB 240

In today's packet y o u  w i l l  find:

1. a sectional analysis of HB 240

2. a DOE p o s i t i o n  paper

3. resolutions in support of HB 240 from the K e n a i  Pen insula 
Borough, the K o d i a k  A s s e m b l y  and the A l a s k a  School Bus 
Committee

4. the A s s o c i a t i o n  of A l a s k a  School Boards p o s i t i o n  paper

5. the D epar tment of Public Safety p o s i t i o n  paper

HB 240 clearly defines w h a t  the penalties w i l l  be for 
p a s s i n g  or ov erta k i n g  a school bus w h i l e  the bus is loading
or unloading. This n e w  section is added to the
m iscel l a n e o u s  provisons u n d e r  Title 28, M o t o r  Vehicles.

One convicted of this i n f r a c t i o n  w i l l  r e c eiv e 6 points on 
his driver's license. A  total of 12 points w i t h i n  one year 
will result in suspension, r e v o c a t i o n  or denial of a 
driver's license. The e n c l o s e d  sectional analysis addresses 
under w h a t  circumstances one will be cited.

Pouch V 

Juneau, Alaska 99811



A R E SO L U T IO N  OF

THE ALASKA SCHOOL BUS SA FET Y  COM M ITTEE

R E L A T IV E  TO SCHOOL BUS ST O P ARM V IO L A T IO N S

WHEREAS, t h e  s a f e t y  o f  a l l  A l a s k a  s c h o o l  c h i l d r e n  w h o  a r e  

t r a n s p o r t e d  t o  a n d  f r o m  s c h o o l  i s  j e o p a r d i z e d  b y  m o t o r i s t s  w h o  

p a s s  s c h o o l  b u s e s  d i s p l a y i n g  t h e  r e d  f l a s h i n g  s t o p  l i g h t s  w h i l e  

l o a d i n g  a n d  u n l o a d i n g  s c h o o l  c h i l d r e n ,  a n d

WHEREAS, t h e s e  v i o l a t i o n s  o c c u r  i n  r u r a l  a r e a s  a s  w e l l  

a s  i n  u r b a n i z e d  a r e a s  e a c h  s c h o o l  d a y  i n  A l a s k a  w h e r e  a n  e s t ­

i m a t e d  2,000 v i o l a t i o n s  o c c u r  e a c h  s c h o o l  y e a r  w i t h  a  n e g l i g i b l e  

c i t a t i o n  a n d  c o n v i c t i o n  r a t e  e s t i m a t e d  t o  b e  l e s s  t h a n  1 %, a n d

WHEREAS, i n  t h e  a b s e n c e  o f  i d e n t i f i c a t i o n  a n d  c o n v i c t i o n  

o f  t h e s e  m o t o r i s t s  t h e r e  e x i s t s  n o  e f f e c t i v e  d e t e r r e n t  t o  t h e  

c o n t i n u i n g  l a c k  o _  s e n s i t i v i t y  t o  t h e  s a f e t y  o f  A l a s k a  s c h o o l  

c h i l d r e n  a n d  i s  a  d i s c o u r a g e m e n t  t o  p u p i l  t r a n s p o r t a t i o n  p r o ­

f e s s i o n a l s  i n  A l a s k a ,  a n d

WHEREAS, c u r r e n t  r e p o r t i n g  r e q u i r e m e n t s  s e t  o u t  i n  A l a s k a  

s t a t e  l a w  f c r  s t o p  a r m  v i o l a t i o n s  h a v e  p r o v e n  t o  b e  u s u a l l y  

i m p o s s i b l e  t o  s a t i s f y  i n  t h e  e v e r y d a y  w o r k  s i t u a t i o n ,  a n d

WHEREAS, c o n v i c t i o n  o f  m o t o r i s t s  w h o  c o m m i t  t h e s e  v i o l a t i o n s  

a n d  e n d a n g e r  t h e  l i v e s  o f  A l a s k a  s c h o o l  c h i l d r e n  i s  e f f e c t i v e l y  

s t i f l e d  b e c a u s e  o f  t h e s e  o n e r o u s  r e q u i r e m e n t s ,

NOW THEREFORE BE I T  R E SO LV ED , t h a t  t h e  A l a s k a  S c h o o l  B u s  

S a f e t y  C o m m i t t e e  u r g e s  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t o  s t r e n g t h e n  

t h e  c u r r e n t  l a w  t o  a l l o w  f o r  c i t a t i o n  a n d  v i g o r o u s  p r o s e c u t i o n  

o f  t h e  r e g i s t e r e d  o w n e r  o f  t h e  v e h i c l e  r e s p o n s i b l e  f o r  v i o l a t i n g  

t h e  l a w .

A l a s k a  S c h o o l  B u s  S a f e t y  C o m m i t t e e



The Reat Sanger Zone

According to National Safety Council statistics, 55 pupils were killed in 
school bus transportation accidents during 1983. Ten were passengers on 
schoaj buses, and 45 were pedestrians either approaching or leaving a 
loading zone. ̂

Of the fatalities inside the bus, no evidence exists that seat belts 
would have prevented any of these. Most school bus accidents resulting 
in fatalities inside the bus, Involve another large vehicle such as a 
tractor-trailer combination or a railroad train. Usually a section of 
the bus is torn away or there is a serious Intrusion into, or compression 
of, the passenger compartment. In these types of accidents it is 
sometimes evident that if pupils had been belted in some seat locations 
they would have suffered more severe injuries and/or a greater number of 
fatalities.

As can be surmised from the National Safety Council statistics, the 
greatest danger area for children is outside the school bus, in the 
loading zone— the area where pupils wait for the bus in the morning and 
are discharged from the bus 1n the afternoon. Of the 45 fatalities in 
this area during 1983, more than half were killed when hit by the bus 
they regularly rode. The others, by passing motorists who disobeyed the 
law reguiring motorists to stop for school buses loading and unloading 
passengers.

The Alaska School Bus Safety Committee recommends that emphasis be placed 
on reducing the incidence of external loading zone fatalities. Their 
Resolution dated February 27, 1985 states the following:

Alaska pupil transportation professionals should continue 
their ongoing efforts to reduce the incidence of external 
loading zone fatalitites which exceed internal crash 
fatalities by a ratio of approximately 3 to 1 through 
state regulation of roadworthiness, in-deptn scnool bus 
driver safety training, and preventative maintenance 
program for buses and that these same pupil 
transportation professionals should work diligently to 
develop a comprehensive program to promote loading and 
unloadong zone safety awareness in the students' minds 
through classroom curriculum, ii the motoring publics' 
mind through the public media, and in the parents' minds 
through use of parent-teacher associations and other 
concerned citizen groups.

Conclusion

The Department of Education has carefully reviewed all material that we 
have been able to obtain on the subject, including information on recent 
crash testing done in Canada. Results of that testing indicate that in 
certain situations, belted passengers suffer more severe injuries than 
those not belted.

7
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I n t r o d u c e d  by: D i m mick
Skogstad, Keene 
Carey, W a l l i  

Date: Mar. 19, 1985 

Vote: 10 Yes, 5 No
Action: M o p t e d

KENAI P E N I N S U L A  B O R O U G H  

R E S O L U T I O N  85-49 

URGING P A S S A G E  OF H O U S E  BILL 240 BY THE LEGISLATURE.

WHEREAS, the safety of our c h i ldren w h e n  t r a n s p o r t e d  to and 
from school is of p a r a m o u n t  importance; and

WHEREAS, the m o s t  d a n g erous part of the trip is e x i t i n g  the 
bus on a t r a v e l l e d  r o adway at the students r e g u l a r  stop.

WHEREAS, there have b e e n  increa s i n g  r e ports of v e h i c l e s
p a s sing school buses w h e n  they are stopped to let c h i l d r e n  on or
off, thr ea t e n i n g  the lives and safety of the children; and

W H E R E A S , House Bill 240 w o u l d  a l l o w  p r o s e c u t i o n  of the owner 
of a v e h i c l e  i d e n t i f i e d  as d r ivin g in v i o l a t i o n  of the law
requi r i n g  v e h i c l e s  to stop w h e n  the school bus is l o a ding  and 
unloading, and m a y  hel p to c u t  down the n umber of v i o l a t o r s  and 
p o t e n t i a l  accidents;

NOW, THEREFORE, BE IT R E S O L V E D  BY THE A S S E M B L Y  OF T H E  KENAI 
P E N I N S U L A  BOROUGH:

Section 1 . T h a t  the Kenai P e n i nsula B o r o u g h  A s s e m b l y
supports House Bill 240 and urges p a s s a g e  immediately.

Section 2 . T h a t  this r e s o l u t i o n  shall take e ffec t 
immedia tely u p o n  its adoption.

Section 3 . T hat a copy of this r e s o l u t i o n  shall be sent to 
G o v ernor W i l l i a m  J. Sheffield, to Senators Edna DeVries, Paul 
Fischer, J a l m a r  M. Kerttula, and John C. Sackett, to R e p r e s e n t a­
tives Bette Cate, And re Marrou, M i k e  Navarre, Kay Wallis, Mike 
Szymanski, D a v i d  Thompson, Robin Taylor, and John L. Sund.

A D O P T E D  BY THE A S S E M B L Y  OF THE KENAI P E N I N S U L A  B O R O U G H  ON 
THIS 2nd DAY OF April______________, 1985.

ssembly P r e s i d e n t

Borough Cle.
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REQUIRE WARNINGS BE ISSUED TO OWNERS OF VEHICLES 

ACCUSED OF PASSING SCHOOL BUSES LOADING OR UNLOADING STUDENTS

WHEREAS, Alaska law requires all vehicles approaching a school bus loading or 

unloading children to come to a full stop without passing the bus until the bus 
warning lights have been turned off; and

WHEREAS, this practice is common to all states and communities to protect 

children from potential accidents in traffic; and

WHEREAS, persons acting in a wreckless manner that endangers the lives of 

children must be assured of penalties that are swift, sure and of suitable 
consequence to deter similar behavior; and

WHEREAS, laws in other states successfully support more active prosecution and 

punishment of drivers who endanger childrens' lives by illegally passing school 

buses while students are boarding or leaving the school bus,

THEREFORE BE IT RESOLVED, that the Association of Alaska School Boards 

supports changes in the law that allow the school bus driver or others reporting 

violations of this law to the local law enforcement agency to identify the vehicle 

license number and/or description of vehicle, date and time of the alleged 

violation to secure a warning against the owner of vehicle reportedly endangering 
children's lives.



S e c t i o n a l  A n a l y s i s  o f  H B  2 4 0  ( )

Section 1 AS 28.35 is amended by addin# a n e w  section. S e c­
tion 28.35.145(a) requires that a driver of a v e hicle  that mee ts 
or overtakes a school bus stopped on a h i g h w a y  or v e h i c u l a r  
w a y  or area m u s t  stop at least 3 0  feet before reaching the school 
bus whe n the bus has red lights flashing. The driver m u s t  r e­
mai n  stopped until the bus proceeds, or the red lights are e x­
tinguished.

Subsection (b) requires that the driver of a v e h i c l e  y i e l d  the 
right of w a y  to a person cross i n g  a h i g h w a y  or v e h i c u l a r  w a y  
or area to embark on or disembar k from a school bus, r e g a r d­
less of w h ether the school bus h as red lights flashing or w h e t h e r  
the person crosses outside of a crosswalk.

Subsection (c) provides that the driver of a v e h i c l e  on a 
h i g h w a y  with separate roadways is not r e q u i r e d  to stop for a 
school bus on a different r o a d w a y  or, w h e n  driving on a c o n­
trolled access highway, for a school bus stopped in a loading 
zone if pedest rians are not p e r m i t t e d  to cross the highway.

S ubsection (d) provides that if convicted, the driver is 
g uilty of an infrac tion and subject to a m a n d a t o r y  assessment of 
six demerit points. A n  infraction  carries a m a x i m u m  p e n a l t y  of 
a $300 fine.

Subsection (e) is an e n t i r e l y  n e w  subsection, and does not appear 
in H B  240 (Judiciary). This subsection provides that an owner, 
or in the case of a leased v e h i c l e  a lessee, is subject to a 
civil peralty not to exceed $ 100 if a v e h icle owned or l eased 
is operated in v i o l a t i o n  of this section. Th ere are two e x c e p­
tions to this provision. If the vehicle is stolen, or if the 
driver is convi c t e d  under subsec tion (d), the owner or lessee 
cannot be penalized. Also  a lessor is not respon s i b l e  if the 
lessor keeps a r ecord of the name and address of the lessee.
This subsection also p r o v ides that no loss of driver's l i c­
ense, privilege to drive, or assessment of demerit points 
can occur if this subsect ion is violated. Also this sub section 
specifies that it does not p r o h i b i t  or limit p r o s e c u t i o n  of a 
ve hicle driver under subsection (a) or ( b ) . The subsection  is 
patterned after a M i n n e s o t a  statute, Minn. Stat. 169.44 (1) (c) 
(2 ), and is in substance identical to that law.
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Original sponsors: Thompson, Cato
and Sund

IN THE HOUSE

CS FOR HOUSE BILL NO. 240 ( )

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

FO U R T E E N T H  L E G I S L A T U R E  - SECOND S E S S I O N

A BILL

Fo r  an Act entitled: "An A c t  r e l a t i n g  to o v e r t a k i n g  and p a s s i n g  school

b u s e s ."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 28.35 is amended b y  a dding a n e w  s e ction to read:

Sec. 28.35.145. O V E R T A K I N G  A N D  P A S S I N G  SCHOOL BUS. (a) The 

driver of a v e h i c l e  that mee ts or overtake s a school bus s t o p p e d  on a 

h i g h w a y  or v e h i c u l a r  w a y  or area shall stop not less than 30 feet fr om 

the school bus before reaching it w h e n  there are in o p e r a t i o n  on the

school b u s  flashi ng r e d  lights as r e q u i r e d  by regulation. The driver

m a y  n o t  p r o c e e d  until the school bus p r o c e e d s  and the f l a s h i n g  lights 

are no longer illuminated.

(b) W h e n  a school bus is s t o pped on a h i g h w a y  or v e h i c u l a r  w a y  

or area, w h e t h e r  or n o t  there are in o p e r a t i o n  on the school bus 

flashing r e d  lights as req ui r e d  b y  regulation, the d river of a v e h i c l e  

shall y i e l d  the r i g h t - o f - w a y  to a p e r s o n  crossin g a h i g h way, v e h i c u l a r  

way, or area to embark on or disemb ark f r o m  the school bus, w h e t h e r  or 

not the p e r s o n  is crossing w i t h i n  a m a r k e d  crosswalk.

(c) The driver of a v e h i c l e  on a h i g h w a y  w i t h  separate roa dways 

is not r e q u i r e d  to stop w h e n  m e e t i n g  or p a s s i n g  a school bus that is 

on a diffe rent roadway or, if upon a c o n t r o l l e d  access highway, w h e n  a 

school bus is stopped off the h i g h w a y  in a loading zone that is part 

of, or a d j a c e n t  to, the controll ed access highway, and p e d e s t r i a n s  are 

not p e r m i t t e d  to cross the highway.

(d) A driver convicted under this section is guilty of an

-1- CSHB 240( )

.... . ̂  __________________



i nfraction and, in a d d it ion to other penalties  as p r o vided by law, is 

subject to a m a n d a t o r y  assessment  of six demerit points under 

AS 28.15.221 - 28.15.261.

(e) A v e hicle owner, or in the case of a leased vehi cle a l e s­

see, m a y  be p u n ished b y  a civil p e n a l t y  not to exceed $ 1 0 0 , if the 

vehicle o w n e d  or leased by the p e r s o n  is o p e rated in v i o l a t i o n  of this 

section. The owner or lessee m a y  n o t  be p e n a l i z e d  if the v e hic le was 

stolen, or the driver of the v e h i c l e  is convicte d u n d e r  (d) of this 

section. This subse ction does not apply to a lessor of a v e h i c l e  if 

the lessor keeps a record  of the n a m e  and address of the lessee. A 

v i o l ation of this s u b s e c t i o n  m a y  not result in the loss of a driver's 

license or pri vilege to drive and does not constitute grounds for 

assessment of demerit points u nde r AS 28.15.221 - 28.15.261. This

subsection does not p r o h i b i t  or limit the p r o s e c u t i o n  of a v e h i c l e  

driver for v i o l a t i n g  (a) or (b) of this section.
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C O M M I T T E E  O N  H E A L T H .  E D U C A T I O N  

A N D  S O C I A L  S E R V I C E S

A l a s k a  i i ’ t a t e  l e g i s l a t u r e

OFFICIAL B U S I N E S S

House HESS Conmittee 

Letter of Intent 

CSHB 240 (HESS)

It is the intent of the House Health, Education, and Social Services Com­
mittee in passing out this bill that the Supreme Court specify in its 
court rules that a court appearance be required for a violation of AS 
28.35.145 (a) or (b).

p o u c h v  
JU NEAU. A K  99811 

4 6 5 - 3 7 5 9

Representative Max F. Gruenberg, Jr. Representative Niilo Koponen 
Co-Chair Co-Chair

House HESS Committee House HESS Committee
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DIVISION OF MOTOR VEHICLES

D E P A R T M E N T  O F  P U B L I C  S A F E T Y
P . O .  B O X  1 0 0 9 6 0
A N C H O R A G E .  A L A S K A  9 9 5 1 0  0 9 6 0
p h o n e : ( j 0 7 )  2 6 9 - 5 5 5 1

December 16, 1985

The Honorable Max F. Gruenberg, Jr.

Co-Chair, House HESS Committee 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811

Dear Representative Gruenberg:

I have reviewed HB-240 (Draft) you sent. It does not appear that the 

Division of Motor Vehicles would have a problem with this bill, however I 

have one reservation.

Under paragraph (e) o f  the bill, I question what recourse an owner would

have if a civil penalty is imposed on them and they choose to contest the 

penalty. If the court system is the owner's recourse there would no fiscal 

impact on DMV. However, if this bill visualizes the Division of Motor 

Vehicles' administrative hearing officers as an avenue of recourse to

affected owners, there would be a fiscal impact that would need tc be

evaluated.

If we don't receive further correspondence from you on this matter it will 
be assumed that the court system will be any affected owner's recourse. In 

the event the Division of Motor Vehicles will be involved in reviews of

penalties, please advise and we'll prepare a fiscal note.

H. Lucking 

Director
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W E I IFTGaH ILIiiOIILOTIfS POUCH Y - STATE CAPITOL
JUNEAU. ALASKA 99811

907-465-3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D  U  M  A p r i l  16, 1936

SUBJECT: P.L.O. 1613, P.L.O. 601, and r e lated problems
[CSHB 3 2 1 (Finance) am]

TO: Senator J o h n  Coghill, Chair
Senate T r a n s p o r t a t i o n  Committe e

FROM: R i c h a r d  A. Bradley^
Le g i s l a t i v e  Counsej

Y o u  have r e q u e s t e d  a sectional analys is of the above d e­
scribed  bill.

As a p r e l i m i n a r y  matter, note that a sectional analysis or 
summary of a bill s hould not be c o n s i d e r e d  an authoritat ive 
i n t e r p r e t a t i o n  of the b i l l  a nd the b i l l  itself is the best 
statement of its contents. If y o u  w o u l d  like an i n t e r p r e t a­
tion of the bill as it m a y  a p p l y  to a particul ar set of c i r­
cumstances, p lease advise.

B e for e p r e c e d i n g  w i t h  the sectional analysis, it m a y  be u s e­
ful to offer some b a c k g r o u n d  c o m m e n t s .

In 1940, in order to p r o t e c t  the roads that p r o m o t e d  
the d evelopm ent of the T e r r i t o r y  of Alaska, the D e p a r t­
ment  of the Interi or w i t h d r e w  150 feet of p ublic  lands 
along b o t h  sides of several " t h r o u g h  roads," including 
the Glenn, Richardson, and H a ines highways. [Public 
La n d  Order (PLO) 601.] Congress critici zed these w i t h­
drawals as excessive, stating that they h i n d e r e d  c o m­
me r c i a l  and p r i v a t e  development, and, in 1956, enacted 
a law p r o v i d i n g  that if the S e c r e t a r y  [of the Interior] 
re voked such a w i t h d r a w a l  "the lands involved shall be 
subject to disposal only u n d e r  laws specified by the 
Secret ary of the Interior, subje ct to easements as e s­
tab l ished by the Secret ary." [43 U.S.C. 971a.] The law 
a u t h o r i z e d  the Secre tary to "sell such r e s t o r e d  lands 
for n o t  less than their a p p r a i s e d  value, g i ving an a p­
prop riate p r e f e r e n c e  right to the holders of adjoining

6 a c t ' o n e j



S e n a t o r  J o h n  C o g h i l l
P a g e  2
A p r i l  16, 1 9 8 6

claims or entries and to owners of a d j o i n i n g  private 
lands. [43 U.S.C. 9 7‘lb. ]

In 1958 the D e p a r t m e n t  issued P L O  1613 r e v o k i n g  the 
earlier withdrawals, r e p l a c i n g  them w i t h  easements, 
offering for sale "the lands r e l e a s e d  f r o m  withdrawal  
* * * which, at the date of this order, adjoin lands in 
private ownership," and p r o v i d i n g  that r e l e a s e d  lands 
w h i c h  on the same date "adjoin lands in v a l i d  u n p e r­
fected entries, locations or settl e m e n t  claims, shall 
be subject to inclusion in such entries, locations and 
claims." [PLO 1613.] Owners of p r ivate lands and holders 
of such entries w e r e  g i v e n  a p r e f e r e n c e  right to p u r­
chase the a d j o ining r e l e a s e d  lands or to amend their 
entries to include them, r e s p e c t i v e l y  . . . .

M a n y  adjoining landowners or entry h o l d e r s  a p plied for 
the r e l eased lands located b e t w e e n  the adjoining lands 
and the centerline of the highway, m a d e  the required 
payments, and re cei v e d  receipts, but their applications 
w e r e  not p r o c e ssed [by B L M  or the I n t erior Department] 
for m a n y  years. M a n y  w h o  a p p l i e d  s u b s e q u e n t l y  sold 
the lands a d j o ining the r e l e a s e d  lands. In A ugust 1984 
B LM issued decisions g r a n t i n g  the r e l e a s e d  lands to the 
original applicants. In these c o n s o l i d a t e d  appeals, 
present adjoining landowners c l a i m  the r e l e a s e d  lands 
should have b e e n  g r a n t e d  to them.

Appellan ts argue that Congress in ten d e d  that the r e­
leased lands be g r a n t e d  to owners of a d j o i n i n g  lands .
. . . The r e l e a s e d  lands are important, and sometimes 
essential, to the p r ese nt owners of the adjoining lands 
for access to those lands . . . and of no p r a c tical use 
to the original applicants, some of w h o m  are deceased 
persons . . . .

BLM's decisions state that w h e n  the "purchase price was 
receive d * * * and a r e c eipt for the p u r c h a s e  price 
was issued * * * equitable title v e s t e d  in the a p p l i­
cant * * *." [Citations omitted.] Once equitable title 
vests, in BLM's view, "the S e c r e t a r y  has no discretion 
in the issuance of a p a t e n t  and events s ubsequent to 
such v e s t i n g  can h a v e  n o  b e a r i n g  u p o n  the claimant's 
right to patent," citing W y o m i n g  v. U n i t e d  States, 225 
U.S. 489 (1921).

BLM's decisions m u s t  be affirmed. [Emphasis and b r a c k­
eted mat er i a l  added.]
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The above quote is fro m the d e c i s i o n  of the Interior Board 
of L a n d  Appeals, Robert and P a t r i c i a  B a i l e y, IBLA 84-874 et 
a l ., decided November 22, 1985.

CSHB 3 2 1 (Fin) am is a r e s p onse to the land title situation 
' d e s c ribed in the Bailey decision; the B ailey decision, in 

fact, implicitly invites this l e g i s l a t i o n  \.as I note below).

Section  1 of the bill amends AS 09. 25.050 b y  adding a n e w  
subsection. The section itself n o w  provides:

Sec. 09.25.050. CONCLUSI VE E V I D E N C E  OF ADVERSE 
POSSESSION. The u n i n t e r r u p t e d  a d v erse notorious p o s­
session of real p r o p e r t y  u n d e r  color and claim of title 
for seven years or m o r e  is c o n c l u s i v e l y  p r e s u m e d  to 
give title to the p r o p e r t y  except as against the state 
or the Unite d S t a t e s .

Sec. 50(b) as added in Section 1 of the b i l l  is significant; 
it provides that except for the "easement  c r eat ed by Public 
L a n d  Order 1613 [the r e s e r v a t i o n  of the h i g h w a y  itself], 
adverse possession w i l l  lie against p r o p e r t y  that is h e l d  b y  
a p e r s o n  who holds equitable title f r o m  the U n i t e d  States" 
u n d e r  PLO 1613.

Recall that the Bailey  deci sion holds that those w ho applied 
for the land and rec eived a receipt from  B L M  have "equitable 
title." If the applicant has not b e e n  in "possession" of 
the land, then the present p e r s o n  in p o s s e s s i o n  m a y  gain 
title to the land by the pri nciples of a d v e r s e  posses sion 
u n d e r  AS 09.25.050, above.

Section 2 of the bill add a n e w  section to AS 09.45,
"Actions Relating to Real P r o p e r t y " .

Sec. 09.45.015(a) establishes a " s t a t u t o r y  p r e su mption" that, 
a p ate nt for land that was issued after A p r i l  7, 1958 (the 
date of PLO 1613) to land that a d j o i n e d  a h i g h w a y  r e s e r v a­
tion listed in section 1 of PLO 1613 is p r e s u m e d  to have 
conveye d land up to the c ente r-line of the h i g h w a y  subject 
only to the r eservati on for the h i g h w a y  itsel f create d by 
PLO 601 as wel l as any h i g h w a y  easement c r e ated b y  PLO 1613. 
The statutory p r esumpti on w o u l d  be of u s e  to a p e r s o n  litigat 
ing the title to the land r e l e a s e d  from PLO 601 b y  PLO 1613.
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Senator J o h n  Coghill 
Page 4
A p r i l  16, 1986

Sec. 09.45.015(b) makes a similar point in a different way: 
it p r o v i d e s  that the b u r d e n  of p r o o f  in litigation involving 
title to the released land is "on the p e r s o n  who claims that 
the p a t e n t  did not convey an interest in land up to the 
c e n t e r - l i n e  of the h ighway."

S e ction 3 of the bill provides for an immediate effective 
date.

If I m a y  be of further assistance, p l e a s e  advise.

R A B :mkr 
m 4 / 123



BILL SHEFFIELD, GOVERNOR

RE PI Y TO:

□  1031 IV 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 

PHONE: (9071 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: (9071 452-1568

S  P.O. Box K
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

465-3603

Re: CS for H o u s e  Bill 321 (Finance) am

Dear Mr. Call:

Y o u  have r e q u e s t e d  our r eview of the above bill, a copy 
of w h i c h  is attached. A  b r i e f  analysis follows.

This bill has u n d e r g o n e  a c o n s i d e r a b l e  n u m b e r  of r e­
visions since its original introduction. In its original form, 
the bill appeared to elim inate certain v a l u a b l e  p u blic h i g h w a y  
easements created by Public L a n d  Order 1613. As a result, the 
state w o u l d  have h a d  to incur con si d e r a b l e  expenses in r e­
acquiring these easements. In its p r e s e n t  f o r m  (CS for H B  321 
(Finance) a m ) , the existence of these h i g h w a y  easements is p r o­
tected. Section 1 of the bill, w h i l e  it allows one to assert a
claim of adverse p o s s e s s i o n  against certa in real property, makes
it clear that an adverse p o s s e s s i o n  c l a i m  cannot be m a d e  against
a public road easement. Similarly, section 2 of the bill, w h i l e
it creates a p r e s u m p t i o n  that certain conve y a n c e s  c o n v e y e d  land 
up to the center-line of a PLO 1613 highway, makes it clear that 
such conveyances are subject to any h i g h w a y  easements c r e a t e d  b y  
PLO 1613.

A p r i l  17, 1986

Mr. Blake Call, Secretary 
Senate Transp o r t a t i o n  Committee 
A l a s k a  State L eg islature 
P. 0. Box V 
Juneau, A K  99811

In sum, the prese nt v e r s i o n  of this bill does not j e o p­
ardize the existence of any public h i g h w a y  easements.

Sincerely,

H A R O L D  M. B R O W N  
A T T O R N E Y  G E N E R A L

By:
Jadkj B. M c C e e

JBM:ebc 
Enclosure

0 3 -C 5 L H

h o j
A s ^ s t a n t  A t t o r n e y  G e n e r a l

A . & . S  O p ^ ' O N
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BILL n o :
CS HB 321 (Fin) am

T j t l e : An Act relating to adverse claims and 
boundary disputes; and providing for an 

effective date

*

a p p r o v e d :

d a t e :

CS for House Bill No. 321 (Finance) recognizes and excepts the reservations 
and easements created by Public Land Orders 601 and 1613. The bill places 
the burden of proof in litigation involving land adjoining a highway reserv­
ation created by Public Land Order 601 or a highway easement created by 
Public Land Order 1613 on the person who claims that the conveyance did not 
convey an interest in land up to the centerline of the highway.

This bill should have no fiscal impact on the Department of Transportation 
and Public Facilities nor involve the Department in disputes between 
claimants.

g o t  P o s i t i o n

For further information call Susan Fleischhauer at 465-3900.
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U n i t e d  States D e p a r t m e n t  of the Interior

O FFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF LAND APPEALS 

4015 WILSON DOL'LEVARD 
ARLINGTON, VIRGINIA 22203

ROBERT AND PATRICL^B A IL E Y ^ BT AL.

IBLA 8 4 -8 7 4  e t  a l • D e c id e d  N ovem ber 2 2 ,  1985

C o n s o l i d a t e d  a p p e a l s  f r c ra  d e c i s i o n s  o f  t h e  B u re a u  o f  Land M an ag em en t, 

A la s k a  S t a t e  O f f i c e ,  d e t e r m in i n g  t h a t  e q u i t a b l e  t i t l e  v e s t e d  i n  P u b l i c  Land 

O r d e r  N o . 16 1 3  a p p l i c a n t s ,  a p p r o v in g  i s s u a n c e  o f  p a t e n t s ,  an d  r e j e c t i n g  A la s k a  

S t a t e  s e l e c t i o n  A -0 6 1 1 7 9 , i n  p a r t ,  an d  c o n f l i c t i n g  P u b l i c  L and  O rd e r  N o. 1613 

a p p l i c a t i o n s .  A -0 6 3 4 5 7 , e t  a l .

A f f i r m e d .

IN REPLY REFER TO:

1 .  A c t o f  A ug . 1 ,  1 9 5 6 — P a t e n t s  o f  P u b l i c  L a n d s :  Gen­
e r a l l y — P u b l i c  . . l a n d s :  A la s k a — P u b l i c  S a l e s :  P r e f e r e n c e  
R i g h t s — W ith d ra w a ls  a n d  R e s e r v a t i o n s :  R e v o c a t io n  cind 
R e s t o r a t i o n

E q u i t a b l e  t i t l e  v e s t s  in  p r e f e r e n c e  r i g h t  a p p l i c a n t s  
f o r  p u b 1 i c  l a n d s ,  r e s t o r e d  i n  a c c o r d a n c e  w i t h  43  U .S .C . 
§ 9 7 1 a  v ir .o u g h  e  (1 9 8 2 )  an d  P u b l i c  L and  O r d e r  N o. 1613 ,- 
when t h e y  h a v e  p a i d  t h e  p u r c h a s e  p r i c e  an d  r e c e i v e d  a  
r e c e i p t  f r c m  BLM, a n d  BLM m ay p r o p e r l y  g r a n t  them  
p a t e n t s  e v e n  th o u g h  t h e y  h a v e  s u b s e q u e n t l y  s o l d  t h e  
l a n d s  a d j o i n i n g  t h e  p u b l i c  l a n d s .

APPEARANCES: D o n a ld  D . H opw ood, E s q . ,  o f  A n c h o ra g e ,  A la s k a ,  f o r  a p p e l ­

l a n t s ;  1 /  R o b e r t  C. B a b s o n , E s q . ,  O f f i c e  o f  t h e  R e g io n a l  S o l i c i t o r ,  A n c h o ra g e ,  

A l a s k a ,  f o r  t h e  B u re a u  o f  L and M an ag em en t.

1 /  F o r  a p p e a r a n c e s  o n  b e h a l f  o f  o t h e r  a p p e l l a n t s ,  s e e  A p p e n d ix  A. U n d e r  t h e  
c i r c u m s t a n c e s ,  we d o  n o t  d e c i d e  w h e th e r  a l l  o f  t h e s e  a p p e a r a n c e s  c o n fo rm  to  
t h e  r e q u i r e m e n t s  o f  43 CFR 1 .3  g o v e r n in g  who m ay p r a c t i c e  b e f o r e  th e  D e p a r t ­
m e n t .

9 I3LA 369



IBLA 84-874 , et al'.

OPINION BY ADMINISTRATIVE JUDGE IRWIN

I n  1 9 4 9 , i n  o r d e r  t o  p r o t e c t  t h e  r o a d s  t h a t  p rc m o te d  t h e  d e v e lo p m e n t  

, o f  t h e  T e r r i t o r y  o f  A l a s k a ,  t h e  D e p a r tm e n t  o f  t h e ' I n t e r i o r  w i th d r e w '1 5 0  f e e t  

o f  p u b l i c  l a n d s  a lo n g  b o t h  s i d e s  o f  s e v e r a l  " th r c u g h  r o a d s , "  i n c l u d i n g  t h e  

G le n n ,  R i c h a r d s o n , - a n d  H a in e s ’ h ig h w a y s .  2 /  C o n g r e s s  c r i t i c i z e d  t h e s e  w i t h ­

d r a w a l s  a s  e x c e s s i v e ,  s t a t i n g  t h a t  t h e y  h i n d e r e d  c o m m e r c ia l  a n d  p r i v a t e  

d e v e lo p m e n t ,  a n d ,  i n  1 9 5 6 , e n a c t e d  a  law  p r o v i d i n g  t h a t  i f  t h e 'S e c r e t a r y  

r e v o k e d  s u c h  a  w i th d r a w a l  " t h e  l a n d s  i n v o l v e d  s h a l l  b e  s u b j e c t  t o 'd i s p o s a l  

o n l y  u n d e r  la w s  s p e c i f i e d  b y  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ,  s u b j e c t  t o  e a s e - '  

m s n t s  a s  e s t a b l i s h e d  b y  t h e  S e c r e t a r y . "  3 /  T h e  la w  a u t h o r i z e d  t h e  S e c r e t a r y  

t o  " s e l l  s u c h  r e s t o r e d  l a n d s  f o r  n o t  l e s s  t h a n  t h e i r  a p p r a i s e d  v a l u e ,  g i v i n g  

a n  q p p r c p r i a t e  p r e f e r e n c e  r i g h t  t o  t h e  h o l d e r s  o f  a d j o i n i n g  c l a i m s  o r  e n t r i e s  

an d  t o  o w n e rs  o f  a d j o i n i n g  p r i v a t e  l a r d s . "  4 /

In  1958  t h e  D e p a r tm e n t i s s u e d  PLO 1613 r e v o k i n g  th e  e a r l i e r  w i t h ­

d r a w a l s ,  r e p l a c i n g  th em  w i t h  e a s e m e n t s ,  o f f e r i n g  f o r  s a l e  " t h e  l a n d s  r e l e a s e d  

fro m  w i t h d r a w a l  * * * w h ic h ,  a t  t h e  d a t e  o f  t h i s  o r d e r ,  a d j o i n  l a n d s  i n  

p r i v a t e  o w n e r s h i p ,"  a n d  p r o v i d i n g  t h a t  r e l e a s e d  l a n d s  w h ic h  o n  th e  sam e d a t e  

" a d j o i n  l a n d s  i n  v a l i d  u n p e r f e c t e d  e n t r i e s ,  l o c a t i o n s  o r  s e t t l e m e n t  c l a i m s ,

2 /  P u b l i c  L and  O rd e r  N c . (PLO) 6 0 1 ,  A ug . 1 0 ,  1 9 4 9 , 14 FR 50 4 8  (A u g . 1 6 ,
'1 9 4 9 ) ;  s e e  a l s o  PLO 7 5 7 ^  O c t .  1 6 ,  1 9 5 1 , 16 FR 1 0 7 4 9 .
3 /  43 U .S .C .  § 9 7 1 a  (1 9 C 2 ) .
4 /  4 3  U .S .C .  § 97 1 b  ( 1 9 8 2 ) .  T he p u r p o s e  o f  t h e  law  w as t o  " p e r m i t  th e
d i s p o s a l  o f  l a n d s  r e s t o r e d  frc r .t  [ s u c h ]  w i th d r a w a l s  * * * i n  s u c h  a  m a n n e r
a s  to  r e c o g n i z e  th e  e q u i t i e s  o f  t h o s e  la n d c w n e r s  who h a v e  a c q u i r e d  l a n d s
a b u t t i n g  s u c h  w i th d r a w a l s  p r i o r  t o  t h e i r  r e s t o r a t i o n . "  S . R e p . No. 2 6 4 1 ,
84 C o n g . ,  2d S e s s . , r e p r i n t e d  i n  19 5 6  U .S . Code C o n g . & A d . News 4 0 5 2 .
43  U .S .C .  § 9 7 1 a  a l s o  a u t h o r i z e s  t h e  S e c r e t a r y  t o  p e r m i t  am en d m en t o f  t h e  
l a  r d - d a  s c r i p t  i o n  o f  a n  u n p a  t e n t e d - c l a i m  o r  e n t r y  o n  a d j o i n i n g  l a n d  t o  i n c l u d e  
r e s t o r e d  l a n d s ,  n o t w i t h s t a n d i n g  a n y  s t a t u t o r y  l i m i t a t i o n  o n  t h e  a r e a  w h ic h  
may b e  i n c l u d e d  i n  s u c h  a  c l a i m  o r  e n t r y .
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s h a l l  b e  s u b j e c t  t o  i n c l u s i o n  i n  s u c h  e n t r i e s ,  l o c a t i o n s  and  c l a j j n s . "  5/  

O w n ers  o f  p r i v a t e  l a n d s  a n d  h o l d e r s  c f  s u c h  e n t r i e s  w e re  g iv e n  a  p r e f e r e n c e  

r i g h t  t o  p u r c h a s e  t h e  a d j o i n i n g  r e l e a s e d  l a n d s  o r  t o  amend t h e i r  e n t r i e s  t o  

. i n c l u d e  th e m , r e s p e c t i v e l y ,  f o r - w h ic h  t h e y  c o u ld  a p p ly  a n y ' t i m e  a f t e r - t h e  

d a t e ' o f  t h e  o r d e r  b y  g i v i n g  n o t i c e  to  t h e  B u re a u  o f  Land M anagem en t (BLM). 

F a i l u r e  t o  p a y  f o r  t h e  l a n d  o r  t o  make a n y  r e q u i r e d  p a y m e n ts  w o u ld  c a u s e  a  

p r e f e r e n c e  r i g h t  c l a i m a n t  t o  l o s e  h i s  p r e f e r e n c e .

•• ' Many a d j o i n i n g  la n d o w n e r s  o r  e n t r y  h o l d e r s  a p p l i e d  fa r  t h e  r e l e a s e d  

l a r d s  l o c a t e d  b e tw e e n  t h e  a d j o i n i n g  l a n d s  a n d - th e  c e n t e r l i n e  o f  t h e  h ig h w a y , 

m a d e " th e  r e q u i r e d  p a y m e n ts ,  a n d  r e c e i v e d  r e c e i p t s ,  b u t  t h e i r  a p p l i c a t i o n s  

w e re  n e t  p r o c e s s e d  f u r t h e r  f o r  m any y e a r s .  6/  Many who a p p l i e d  s u b s e q u e n t l y  

s o l d  t h e  l a n d s  a d j o i n i n g  t h e  r e l e a s e d  l a n d s .  In  A u g u s t  1984 BLM i s s u e d  

d e c i s i o n s  g r a n t i n g  t h e  r e l e a s e d  l a n d s  t o  th e  o r i g i n a l  a p p l i c a n t s .  7 /  In

5 /  PLO 1 6 1 3 , A p r .  7 ,  1 9 5 8 , 23 FR 2376  (A p r .  1 1 ,  1 9 5 8 ) .  E h t r i e s ,  l o c a t i o n s
a n d  c l a i m s  s p e c i f  i c a l l y  n am ed  a s  i n c l u d e d  i n  P a r a g r a p h  8 o f  PLO 1613 w e re
c e r t i f i c a t e s  t o  p u r c h a s e  u n d e r  t h e  A la s k a  P u b l i c  S a l e  A c t ,  48 U .S .C .  § 3 6 4 a  
th r o u g h  e ,  ( s e e  4 3  U .S .C .  §§ 6 8 7 b - 6 8 7 b - 5 ,  r e p e a l e d  b y  § 7 0 3 ( a ) ,  P .L .  9 4 -5 7 9  
90 S t a t .  2 7 8 9 ) ,  a n d  l e a s e s  w i t h  o p t i o n  to  p u r c h a s e  u n d e r  th e  S m a l l  T r a c t  A c t ,  
43  U .S .C .  § 6 8 2 a ,  r e p e a l e d  b y  § 7 0 2 ,  P .L .  9 4 - 5 7 9 ,  90 S t a t .  2 7 8 7 . .
6/  An a d j o i n i n g  l a n d o w n e r 's  a p p l i c a t i o n  fo rm  r e a d :

" I  am t h e  o w n er o f  t h e  l a n d  d e s c r i b e d  b e lo w  a n d  h e r e b y  m ake a p p l i c a t i o n  
t o  p u r c h a s e  t h e  l a n d  l y i n g  b e tw e e n  my p r o p e r t y  an d  t h e  c e n t e r l i n e  o f  th e  
G le n n  H ig h w a y . I  u n d e r s t a n d  t h a t  p a t e n t ,  when i s s u e d ,  w i l l  b e  s u b j e c t  t o  a n  
e a s e m e n t  o n  t h i s  l a n d  f o r  h ig h w ay  p u r p o s e s ,  an d  t o  an y  o t h e r  v a l i d  e x i s t i n g  
r i g h t s .  I  a l s o  u n d e r s t a n d  t h a t  p a t e n t  t o  t h e  la n d  b e tw e e n  my p r o p e r t y  a n d  
t h e  h ig h w a y  c e n t e r l i n e - w i l l  n o t  b e  i s s u e d  u n t i l  t h e  la n d  h a s  b e e n  s u r v e y e d  
a n d  t h e  p l a t  o f  s u r v e y  i s  f i l e d  i n  t h e  A n c h o ra g e  D i s t r i c t  a n d  I r n d  O f f i c e .
I  f u r t h e r  u n d e r s t a n d  t h a t  i t  i s  my r e s p o n s i b i l i t y  t o  k e e p  th e  A n c h o ra g e  
D i s t r i c t  a n d  L and O f f i c e  in fo rm e d  o f  a n y  ch a n g e  o f  my a d d r e s s  o r  t r a n s f e r  o f  
t i t l e . "
1 /  I n  . e a r l y  N ovem ber 1 9 8 4 , BLM p u b l i s h e d  a  l e g a l  n o t i c e  o f  t h e  l i s t  o f  th e
a p p l i c a t i o n s  a p p r o v e d  i n  t h e  A u g u s t  d e c i s i o n s  a n d  m a i l e d  t h e  n o t i c e  t o  c u r ­
r e n t  o w n e rs  o f  t h e  a d j o i n i n g  l a n d s .  T he n o t i c e  g a v e  c u r r e n t  o w n e rs  u n t i l  
D ec . 1 5 ,  1 9 8 4 ,  t o  f i l e  a p p e a l s .  B e c a u se  o f  o u r  d i s p o s i t i o n  o f  t h e s e  a p p e a l s  
we—n ee d  n o t  d e c i d e  w h e th e r  th e -  n o t i c e  c o m p l ie s  w i th  4 3  CFR 4 .4 1 1 ( a )  o r  w h e th e r  
p e r s o n s  who w e re  s e r v e d  w i th  t h e  A u g u s t d e c i s i o n s  c o u l d  f i l e  an  a p p e a l  u n t i l  
D ec . 1 5 ,  1 9 8 4 , i n  a c c o r d a n c e  w i t h  th e  n o t i c e .
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t h e s e  c o n s o l i d a t e d  a p p e a l s ,  p r e s e n t  a d j o i n i n g  la n d o w n e rs  c l a im  t h e  r e l e a s e d  

l a n d s  s h o u ld  h a v e  b e e n  g r a n t e d  t o  t h e n .

•T~ - - A p p e l l a n t s  a r g u e  t h a t  w n g r e s s  i n t e n d e d  t h a t  t h e  r e l e a s e d  l a n d s  b e  ”  

g r a n t e d  t o  o w n e rs  o f  a d j o i n i n g  l a n d s  an d  t h a t  w hen t h e  o r i g i n a l  a p p l i c a n t s  

f o r  t h e  r e l e a s e d  l a n d s  s o l d  t h e i r  a d j o i n i n g  l a n d s  t o  a p p e l l a n t s  t h e y  in t e n d e d  

t o  c o n v e y  t h e i r  r i g h t s  t o  t h e . r e l e a s e d  l a n d s  a lo n g  w i t h  t h e  a d j o i n i n g  l a n d s .  

The- r e l e a s e d  l a n d s  a r e  i m p o r t a n t ,  a n d  sc ru e tim e s  e s s e n t i a l , -  t c f ' t h e  p r e s e n t  

o w n e rs  o f  t h e  a d j o i n i n g  l a n d s  f o r  a c c e s s  t o  t h o s e  l a n d s ,  a p p e l l a n t s  a r g u e ,  

a n d  o f  n o  p r a c t i c a l  u s e  t o  t h e  o r i g i n a l  a p p l i c a n t s ,  s a n e  of- w h a m -are  d e c e a s e d  

p e r s o n s  o r  d i s s o l v e d  c o r p o r a t i o n s .  F a i l u r e  t o  g r a n t  th em  l e g a l  t i t l e  t o  t h e  

r e l e a s e d  l a n d s  b e t w e e n 't h e  h ig h w a y  a n d  t h e i r  a d j o i n i n g  l a n d s  w i l l  c a u s e  g r e a t  

h a r d s h i p ,  a p p e l l a n t s  c l a i m .

BLM 's d e c i s i o n s  s t a t e  t h a t  w hen t h e  " p u r c h a s e  p r i c e  w as r e c e i v e d  

* * * an d  a  r e c e i p t  f o r  t h e  p u r c h a s e  p r i c e  w as i s s u e d  * * * e q u i t a b l e  t i t l e  

v e s t e d  i n  t h e  a p p l i c a n t  * * E q u i t a b l e  t i t l e  v e s t s  t h e n  u n d e r  43 U .S .C .

§ 9 7 1 b  a n d  PLO 1 6 1 3 , BLM s t a t e s ,  b e c a u s e  u n d e r  t h e  a n a lo g o u s  p r o v i s i o n s  o f  

t h e  I s o l a t e d  T r a c t s  A c t ,  43 U .S .C .  § 1171  ( r e p e a l e d  b y  s e c t i o n  7 0 3 ( a ) ,  F ed­

e r a l  L and  P o l i c y  a n d  M anagem ent A c t  o f  1 9 7 6 , 90 S t a t .  2 7 8 9 ) ,  i t  v e s t s  when 

a  p r e f e r e n c e  r i g h t  a p p l i c a n t  h a s  t e n d e r e d  t h e  p u r c h a s e  p r i c e  a n d  b e e n  i s s u e d  

a  c a s h  c e r t i f i c a t e  by . ti^e  D e p a r tm e n t .  W i l ic o x s o n  v .  U n i te d  S t a t e s , 3 13  F .2 d  

884 (D .C . C i r . ) ,  c e r t ,  d e n i e d , 373 U .S .  932 w n 6 3 ) .  8/  O nce e q u i t a b l e  t i t l e  

v e s t s ,  i n  B i n ' s  v ie w ,  " t h e  S e c r e t a r y  h a s  n o  d i s c r e t i o n  i n  t h e  i s s u a n c e  o f  a  

p a t e n t  a n d  e v e n t s  s u b s e q u e n t  t o  s u c h  v e s t i n g  c a n  h a v e  no b e a r i n g  u p o n  t h e

87 BLM Answer at 7.
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c l a i m a n t ' s  r i g h t  t o  p a t e n t , "  c i t i n g  Wyoming v .  U n i te d  S t a t e s , 255  U .S .  489 

( 1 9 2 1 ) .  9 /

[1] BLM 's d e c i s i o n s  m u s t  b e  a f f i r m e d .  'T he la n g u a g e  o f  t h e  A c t in v o lv e d :  

g i v e s  t h e  S e c r e t a r y  t h e  d i s c r e t i o n  t o  s e l l  t h e  r e l e a s e d ’. l a n d s - t o  a d j o i n i n g  

la n d o w n e rs  and  t o  p e r m i t  t h e  h o l d e r s  o f  u n p e r f e c t e d  c l a im s  o n  a d j o i n i n g  l a n d s  

t o  am end t h e i r  la n d  d e s c r i p t i o n s  t o  i n c l u d e  r e l e a s e d  l a n d s .  The l a n g u a g e  o f  

43 U .S .C .  §§  9 7 1 a  an d  9 7 1 b  i s  t h a t  t h e  S e c r e t a r y  "n a y  s e l l "  t h e  r e s t o r e d  

l a n d s  a n d  "may p e r m i t  t h e  am endm en t"  o f  l a n d  d e s c r i p t i o n s  t o  i n c l u d e  t h a n .

L ik e  t h e  I s o l a t e d  T r a c t s  A c t ,  s u p r a , a n d  u n l i k e  t h e  s t a t u t e s  i n v o lv e d  i n  th e  

c a s e s  c i t e d  b y  a p p e l l a n t s  ( e . g . , P a y n e  v .  C e nt r a l  P a c i f i c  R a ilw a y  C o . ,

255 U .S .  228 ( 1 9 2 1 ) ) ,  t h e  A c t d o e s  n o t  e n t i t l e  o n e  to  r i g h t s  in  l a n d s  i f  h e  

p ro v e s  h e  m e e ts  t h e  s t a t u t o r y  r e q u i r e m e n t s ,  b u t  a u t h o r i z e s  t h e  S e c r e t a r y  t o  

t a k e  a c t i o n  i n  h i s  d i s c r e t i o n .  W i l lc o x s o n  v .  U n i te d  S t a t e s , s u p r a  a t  888;

L e w is  v .  U d a l l , 374 F .2 d  180 ( 9 t h  C i r .  1 9 6 7 ) ;  E s t a t e  o f  L y le  k .  Q r o s s ,

7 7  I . D .  174 ( 1 9 7 0 ) ;  J a c k  H. S t o c k s t i l l , 1 IBLA 278 ( 1 9 7 1 ) .  In  PLO 1613 t h e  

S e c r e t a r y  s p e c i f i e d  w h a t a  p r e f e r e n c e  r i g h t  c l a i m a n t  m u s t d o :  g i v e  n o t i c e

t o  BLM a n d  p a y  f o r  th e  l a n d  w i t h i n  t h e  t im e  s p e c i f i e d  by  BLM. C nee a  c l a i m ­

a n t  d i d  t h e s e  t h i n g s  an d  BLM a c c e p t e d  t h e  p a y m e n t a n d  i s s u e d  t h e  r e c e i p t  f o r  

t h e  p u r c h a s e  p r i c e ,  h i s  e q u i t a b l e  t i t l e  to  t h e  r e l e a s e d  la n d  h e  a p p l i e d  f o r  

v e s t e d .  T he U n i te d  S t a t e s  i s  t h e r e f o r e  o b l i g a t e d  t o  p e r fo rm  i t s  d u t y  to  

i s s u e  th e  p a t e n t ,  a f t e r  c o m p le t io n  o f  t h e  a p p r o p r i a t e  s u rv e y  a n d  o t h e r  m in ­

i s t e r i a l  a c t s .  B en so n  M in in g  C o. v .  A l t a  M in in g  C o . , 145 U .S . 4 28  ( 1 8 9 2 ) .  

W h e th e r  t h e  c l a i m a n t  ( o r  h i s  s u c c e s s o r )  i n t e n d e d  t o  co n v e y — o r  w i l l  b e  deem ed 

to  h a v e  c o n v e y e d — t h e  r e l e a s e d  la n d  when h e  s o l d  h i s  a d j o i n i n g  l a n d s  d u r i n g

9/ fdT
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t h e  p e n d e n c y  o f  t h e  c l a i m  i s  a  m a t t e r  o f  s t a t e  la w  d e p e n d e n t  o n  t h e  c i r c u m ­

s t a n c e s  o f  t h e  t r a n s a c t i o n ,  1 0 /  n o t  a  m a t t e r  f o r  t h e  D e p a r tm e n t  t o  a d j u d i ­

c a t e .  F i n a l l y , 'w e  m u s t  o b s e r v e  t h a t  a l t h o u g h  t h e  d e l a y  in  a c t i n g  on  t h e  

a p g i l i c a t i o n s  h a s - c e r t a i n l y  i n c o n v e n ie n c e d  a p p e l l a n t s ,  i t  w as n o t  f o r  t h e i r  

b e n e f i t  t h a t  t h e  s t a t u t e  w as e n a c t e d  b u t  r a t h e r  f o r  " la n d o w n e r s  who * * * 

a c q u i r e d  l a n d s  a b u t t i n g  [ t h e ]  w i t h d r a w a l s  p r i o r  t o  t h e i r  r e s t o r a t i o n , "  i . e . , 

f o r  t h e  o r i g i n a l  a p p l i c a n t s .  1 1 /  BLM’s  d e c i s i o n s  a r e  t h e r e f o r e  c o n s i s t e n t  

b o t h  w i t h  a p p l i c a b l e  c a s e  la w  a n d  w i t h  t h e  i n t e n t  cE O a n g re s s .

i  A c c o r d i n g l y ,  p u r s u a n t  t o  t h e  a u t h o r i t y  d e l e g a t e d  t o  t h e  B o ard  o f  L and 

A p p e a ls  b y  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r ,  43  CFR 4 . 1 ,  t h e  d e c i s i o n s  a p p e a le d  

fro m  a r e  a f f i r m e d .

We c o n c u r :

C. R a n d a l l  G r a n t ,  J r .  
A d m i n i s t r a t i v e  J u d g e

/

- F r a n k l i n  D. A m e s s  
/ A d m i n i s t r a t i v e  J u d g e

W i l l  A, I r w in  
A d m i n i s t r a t i v e  J u d g e

1 0 /  S e e  f o r  e x a m p le ,  W i l l i s  v .  C i t y  o f  V a ld e z , 546 P . 2d 5 7 0 , 575 (A la s k a  
1 9 7 6 ) ;  S ab o  v .  H o r v a th , 559 P . 2d 1 0 3 8 , 1 0 4 1 -4 2  ( A la s k a  1 9 7 6 ) .
1 1 /  S e n .  R e p . N o. 2 6 4 1 , s u p r a  n o t e  4 .
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IBLA 
C a s e  N o.

1 .  8 4 -8 7 5  •

2 . 8 4 -b 7 6

3 . 0 4 -8 7 7

4 .  8 4 -8 7 8

:>

i  5 . 8 4 -8 7 9, I
•i

"  6 . 0 4 -8 8 0

7 . 0 4 -8 8 1

8 .  8 4 -8 8 2

9 .  8 4 -b d 3

1 0 . 8 4 -8 8 4

1 1 . 0 4 -9 0 4

APPENDIX

A p p e l l a n t  

L ig e  & R u th  W i e r z b i c k i

BLM 
C a s e  N o.

A -0 6 3 5 2 1

C a r o ly n  & J o s e p h  V a l l i e r e s ;  
J o h n  an d  D o ro th y  L is k a

A -0 6 3 4 5 9

Wayne C o u s in e a u  

A & S C o n s t r u c t i o n ,  I n c .

A -0 6 3 5 2 6

A -0 6 3 5 2 5

S a l v a t o r e  A i e l l o  & W ayne 
C o u s in e a u

W il l ia m  E . Si J e a n n e t t e  
K n o w lto n

W i l l ia m  E.- Si J e a n n e t t e  
K n o w lto n

W il l ia m  E . s. J e a n n e t t e  
K n o w lto n

H a ro ld  V . &' M arg a  M. J u r g e n s e n  AA-3794
I •

R o g e rs  S. B a b le r  A -0 6 3 4 6 2
( c o n f l i c t s  

w i t h  A A -51038)

J a y  D. & F lo r e n c e  Kay W i l l ia m s  A -063471

A -0 6 3 4 5 5

A -0 6 3 4 5 5

A -0 6 3 4 5 2

A -063453

i , i i > . 111
PLO 1613 
A p p l i c a n t  i

G i l b e r t  A. H e n k e n s , J r .  

J a n e l l e  F . Lamay •

i i

E . G . Fenn

G i l b e r t  A . H e n k e n s , J r .

M a ta n u sk a  T e le p h o n e  
A s s o c i a t i o n ,  I n c .

R a lp h  M. A n d e rs o n  

R a lp h  & L a v e n ia  D o y le  

R a lp h  M. A n d e rq o n  

W i l l ia m  J .  H e n d r ic k s o n
i i i •

V i r g i l  D. & Lou B . S to n e

. .

A p p e a ra n c e s  f o r  
A p p e l l a n t s

M. A sh b y  D ic k e r s o n ,  E s q . 
(o f  A n c h o ra g e ,  A la s k a

J o h n  S. D o ro th y  L i s k a ,  p r o  
s e s e ; C a r o ly n  & J o s e p h  
V a l l i e r e s ,  p r o  s e s e .

.84-874, et al^

Wayne C o u s in e a u ,  p r o  s o .

S a l v a t o r e  A i e l l o ,  
p r e s i d e n t ,

A (& S C o n s t r u c t i o n  C o . ,  
I n c .

S a l v a t o r e  A i e l l o  S< W ayne 
C o u s in e a u ,  p r o  s e s e .

W i l l ia m  E . & J e a n n e t t e  M. 
K n o w lto n , p r o  s e s e .

W i l l i a m ,E .  & J e a n n e t t e  M. 
(K n o w lto n , p r o  s e s e .

W i l l ia m  E . & J e a n n e t t e  M. 
K n o w lto n , p r o  s e s e .

I i
H a ro ld  V . & M arga M.

, ( J o rg e n s e n ,  p r o  s e s e .

M ic h a q l W. .P r i c e ,  E s q .
,o f f y ic l io ra g e ,  A la s k a

i • S

M cK in ley  H e i g h t s ,  ' i n c .  J a y  p .  & F lo r e n c e  Kay
W i l l i a m s ,  p r o  s e s e .



IBLA BLM
C a se  N o. A p p e l l a n t  C a s e  N o.

12. 0 5 -2 1  A r th u r  F . W a lla c e  A -0 6 3 4 9 5

13. 8 5 -2 4  K a th ry n  D awson A -063464

14. 8 5 -1 2 8  R. L . P e l l i s s i e r  A -0 6 3 4 6 9

15. 8 5 -1 2 9  R. L . P e l l j s s i e r  A -0 6 3 4 7 0

1 6 . 8 5 -1 3 0  F o r e s t  E . & M ary M. B u rle w  A -0 6 3 5 2 9

17 . 8 5 -1 3 8  . Jo h n  C . & B a r b a r a  L . F r a n k l i n  A -0 6 3 4 9 8

18. 8 5 -1 3 9  C h u g ia k -E a g le  R iv e r  I n d u s t r i e s  A -0 6 3 4 7 7
A -0 6 3 4 7 8

19. 8 5 -1 4 0  M aryAnn C. Yoakim  A -0 6 3 5 2 8

2 0 . 8 5 -1 7 4  P e t e r s  C re e k  C h a p e l ,  I n c .  A -0 6 3 4 8 1
A -0 6 3 4 8 2

2 1 . 8 5 -1 7 5  L . G . G a rd n e r  A -0 6 3 4 9 7

2 2 . 8 5 -1 8 6  K i t  J .  & D i l l i a  V e r c e l l a  A -0 6 3 5 2 7

I

2 3 . 8 5 -1 9 8  B i l l y  E . & P a t  M. McGowen A -0 6 3 5 1 3

A -063514

PLO 163-3- 
A p p lfc a r f t ,

E i n e r  H u seb y .

G ene E. & Rugh Ann 
N e e d e ls

G o rd o n  H. Lee

M cK in ley  H e i g h t s ,  I n c .

G e n e r a l  S u p p ly  C om pany, 
I n c .

H a r ry  G o u d ch au x

W il l ia m  H. S t e p h e n s ,  J r .  
C le d a  A. S te p h e n s

G i l b e r t  A. H e n k e n s , J r .

V i c t o r y  T a b e r n a c l e ,  I n c .  
J o a n n  C. J e n s e n

1 C la r e n c e  C . C a l l

G i l b e r t  A. M en k en s, J r .

R o b e r t  E . & K a th e r i n  G.
F le m in g  

H a ro ld  P . G r o s e th

A p p e a ra n c e s  t o r  
A p p e l l a n t s

'Ih iH m a n , F . W a lla c e

K a th ry n  D aw son, p r o  s e .

IRL/V, 84-874, et al.

R. L . P e l l i s s i e r ,  
p r o  s e .

R. L . P e l l i s s i e r ,  
p r o  s e .

. F o r e s t  E . & M ary M. 
B u r le w , p r o  s e s e .

J o h n  C . & B a r b a r a  L . 
F r a n k l i n ,  p r o  s e s e .

R u th  C a l l a n ,  O f f i c e  
M g r . ,  C h u g ia k  E a g le  
R iv e r  I n d u s t r i e s

M aryAnn Yoakum , p r o  s e .

R o b e r t  J .  B y ro n  o f  
C h u g ia k ,  A la s k a

• L . G . G a r d n e r ,  p r o  s e .

K i t  J .  & D i l i a  V e r c e l l a ,  
p r o  s e s e .

Ray D, G a r d n e r ,  E sq . 
o f  A n c h o ra g e ,  A la s k a



IBLA 
C a se  No.'

I •

2 4 . 8 5 -2 0 0

A p p e l l a n t

J e f f  & D a r le n e  H u n te r  
G a ry  & D onna Young

BLM 
C a s e  N o.

A -0 6 3 5 2 1

2 5 . 0 5 -2 0 1  H a ro ld  & M arga J u r g e n s e n A A-3794

2 6 . 8 5 -2 0 7  B ru c e  A . 6 M elody  G . S w anson  A -0 6 3 4 4 9

2 7 . 8 5 -2 0 8 L aw ren c e  D . , C e c i l l i a  M ., & A -0 6 3 4 4 9
G e o rg e  M. A l l e n

, 2 8 . 8 5 -2 0 9  R a la n d  N . & M a r ie  S .  E r i c s o n  A -063483

2 9 . 8 5 -2 1 0 Ja m e s  A. S to k e s

3 0 . 8 5 -2 1 1  B u r to n  C a r v e r  & C o . ,  I n c .

A -0 6 3 5 0 2  
( c o n f l i c t s  

w i t h  A A -05976)

A -0 6 3 5 1 0

3 1 . 8 5 -2 1 2 E s t a t e  o f  W i l l ia m  G . K n ig h t  A -063511
A -0 6 3 5 1 7

3 2 . 8 5 -2 1 3

3 3 . 8 5 -2 1 4

W il l ia m  H. M a r t in A -064410

E s t a t e  o f  Ray A l l e n  W i l l ia m s  A -0 6 4 4 1 3

3 4 . 8 5 -2 3 1  S am uel S .  & C h r i s t i n e  S . A -0 6 3 5 2 5
T a y l o r

I

PLO 1 6 l3  •.
A p p l i c a n t  ;• •»

i i

G i l b e r t  A . H e r k e n s ,  J r .

W i l l ia m  J .  H e n d r ic k s o n

F i r s t  B a p t i s t  C h u rc h  o f  
B irch w o o d

H erm an 0 .  Boyman

M ont S .  J o h n s o n ,  J r .

H e r b e r t  S . J o h n s o n ,  J r .

W i l l ia m  G . & T heo« E. 
K n ig h t

I-

C la r e n c e  C . C a l l  
P e a r l  M. J o h n s o n

I

G en ev e  iv e  M. H ay es
' . . I .

G le n  G r i f f i n

G i l b e r t  Aj H e n k e n s , J r .

IBLA 84-874, et al.

A p p e a ra n c e s  f o r  • 
A p p e l l a n t s

J e f f  & D a r le n e  H u n te r ,  
p r o  s e s e .

G a ry  & D onna Y oung, 
p r o  s e s e .

H a ro ld  V . & M arga M. 
J u r g e n s e n ,  p r o  s e s e .

B ru c e  A . & M elody  G . 
S w a n so n , p r o  s e s e .

L aw ren ce  D . ,  C e c i l i a  M. 
& G e o rg e  M. A l l e n ,  
p r o  s e s e .

R o la n d  N .,&  M a r ie  S . 
E r i c s o n ,  p r o  s e s e .

Jam esi A. S t o k e s ,  £ r o  s e .

D ave R . C h r i s t i a n s o n ,
E s q . l  A n c h o ra g e ,  A la s k a

A s h le y  S c h m ie d e sk a m p , 
k a i n i e r  B a n k , A n c lw ra g e ,  
A la s k a
i

W il l ia m  H. M a r t i n ,  p r o  s e .

R o g e r  R . W i l l i a m s ,  P .R . 
f o r  E s t a t e

S am u el S .  & C h r i s t i n e  S . 
T a y l o r ,  p r o  s e s e .



IBLA 
C a s e  N o. A p p e l l a n t

BLM 
C a se  N o.

3 5 . 8 5 -2 3 2 F r i e d a  R o k i ta A -063470

3 6 . 8 5 -2 3 3

3 7 . 8 5 -2 3 4

3 8 . 8 5 -2 5 5

3 9 .  8 5 -5 9 8

J a n ie s  A. S to k e s

C l a i r e  C . M o rto n

F ra n k  F . M u l l in s ;  
J o n a t h a n  ^ e t t r i d g e

B ru c e  A. S w anson

A -063504

A -063476

A -063465

A A -54199 
( c o n f l i c t s  

w i th  AA-6661A 
A A -54873

PLO 1613 
A p p l i c a n t

M cK in ley  H e i g h t s ,  I n c .

D a n ie l  & M a r g a r e t  B erg  

S a u n a  E . I s i n g  

M cK in ley  H e i g h t s ,  I n c .

t

C h r i s t a  L . B urg

< ! A p p e a ra n c e s  f o r
■; •; A p p e l l a n t s

1 • i|>

F r i e d a  R o k i t a ,  p r o  s e .

J a m e s  A . S t o k e s ,  p r o  s e .

, C l a i r e  C. M o r to n ,  p r o  s e . 

F ra n k  F . M u l l i n s ,  p r o  s e .

B ru c e  A. S w a n so n , p r o  s e .

IBLA 84-874, et al.
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TO: M e m b e r s ,  H o u s e  C o m m i t t e e  
o n  F i n a n c e .

DATE: March 12, 1986

FROM: Rep. S a m  C o t t e n RE: P r o p o s e d  CS f o r  H B  
3 21

T h e  p r o p o s e d  CS f o r  H B  3 2 1  a i m s  t o  r e s o l v e  r i g h t s - o f  w a y  
p r o b l e m s  p l a g u i n g  C h u g i a k  a r e a  r e s i d e n t s  l i v i n g  a l o n g  t h e  O l d  
G l e n n  H i g h w a y ;  it a l s o  a f f e c t s  s i m i l a r l y  s i t u a t e d  r e s i d e n t s  
l i v i n g  o n  o t h e r  A l a s k a  h i g h w a y s .  T h e  p r o b l e m  s t e m s  f r o m  t h e  
f e d e r a l  g o v e r n m e n t  a w a r d i n g  o w n e r s h i p  o f  a n a r r o w  s t r i p  o f  
l a n d  i n  f r o n t  o f  t h e  l o t s  t o  s o m e o n e  else.

T h e  s i t u a t i o n  d a t e s  b a c k  a l m o s t  30 y e a r s  w h e n  t h e  A c t  of  
A u g u s t  1, 1 9 5 6  a n d  P u b l i c  L a n d  O r d e r  1613 (in 1958) a l l o w e d  
p e o p l e  t o  p u r c h a s e  h i g h w a y  l o t s  a n d  f i l e  f o r  p a t e n t s  t o  t h e  
a b u t t i n g  h i g h w a y  e a s e m e n t s .  T h e  i n t e n t  o f  t h e  l a w  w a s  t o  
a w a r d  t h e  h i g h w a y  e a s e m e n t  t o  t h e  a b u t t i n g  l a n d o w n e r .
H o w e v e r ,  a f t e r  a d e c a d e s - l o n g  d e l a y ,  B L M  h a s  o n l y  r e c e n t l y  
sta:.*ted i s s u i n g  t h e s e  p a t e n t s .  I n  d o i n g  so, B L M  h a s  d e c i d e d  
t o  a w a r d  t h e  patents, t o  t h e  o r i g i n a l  a p p l i c a n t s ,  w h o  in  m a n y  
cases, n o  l o n g e r  l i v e  t h e r e ,  r a t h e r  t h a n  t h e  a b u t t i n g  o w n e r s .  
(In s o m e  c a s e s  t h e  o r i g i n a l  a p p l i c a n t s  h a v e  died, in o t h e r  
c a s e s  t h e  l a n d  h a s  c h a n g e d  h a n d s  s e v e r a l  t i m e s . )  T h i s  
a d m i n i s t r a t i v e  d e l a y  b y  B L M  h a s  m e a n t  t h a t  c u r r e n t  h i g h w a y  
r e s i d e n t s  f a c e  t h e  s i t u a t i o n  o f  h a v i n g  s o m e o n e  e l s e  c l a i m  
o w n e r s h i p  t o  t h e  h i g h w a y  e a s e m e n t  t h e y  t h o u g h t  t h e y  owned. 
T h i s  c l e a r l y  c o n t r a d i c t s  t h e  i n t e n t  o f  t h e  law.

T h e  s i t u a t i o n  h a s  c a u s e d  m u c h  d i s t r e s s  a n d  c o n f u s i o n  a m o n g  
C h u g i a k  a r e a  r e s i d e n t s  in  p a r t i c u l a r .  T h e  l o t s  h a v e  l i t t l e  
v a l u e  e x c e p t  n u i s a n c e  v a l u e .  T h e  l o t s  a r e  f a i r l y  small, a n d  
a r e  l o n g  n a r r o w  stri p s .  T h e y  a r e  a l s o  s u b j e c t  t o  h i g h w a y  
e a s e m e n t  w h i c h  d i m i n i s h e s  a n y  p o t e n t i a l  v a l u e .

T h e  o r i g i n a l  v e r s i o n  o f  H B  3 2 1  r e q u i r e d  i n v o l v e m e n t  b y  t h e  
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  w o u l d  h a v e  u s e d  c o n d e m n a t i o n  
as t h e  m e t h o d  t o  g a i n  t h e  P . L . O .  lots. T h e  p r o p o s e d  CS w o u l d  
s o l v e  t h e  p r o b l e m  w i t h o u t  c o s t  t o  t h e  state.

T h e  p r o p o s e d  CS f o r  H B  3 2 1  g i v e s  t h e  a b u t t i n g  l o t  o w n e r  t h e



a b i l i t y  t o  g a i n  p o s s e s s i o n  o f  t h e  P . L . O .  h i g h w a y  l o t s ,  s u b j e c t  
t o  a n y  P . L . O .  e a s e m e n t s ,  b y  u s e  o f  a d v e r s e  p o s s e s s i o n  l a w s .
T h e  b i l l  c h a n g e s  t h e  e x i s t i n g  l a w  o f  a d v e r s e  p o s s e s s i o n ,  b y  
a l l o w i n g  a d j o i n i n g  o w n e r s  t o  c o u n t  t i m e  t h e y  o c c u p i e d  t h e  
h i g h w a y  l o t  w h i l e  l e g a l  t i t l e  w a s  h e l d  b y  t h e  f e d e r a l  
g o v e r n m e n t  t o w a r d  t h e  s e v e n  y e a r  p e r i o d  r e q u i r e d  t o  g a i n  t i t l e  
t o  t h e  l a n d .  T h i s  i s  l e g a l ,  a s  t h e  f e d e r a l  g o v e r n m e n t  h a s  
d e t e r m i n e d  t h a t  t i t l e  i s  t r a n s f e r r e d  u p o n  p a y m e n t  o f  t h e  
p u r c h a s e  p r i c e  o f  t h e  h i g h w a y  l o t .

A d d i t i o n a l l y ,  t h e  b i l l  p r o v i d e s  t h a t  i n  c a s e s  w h e r e  t h e  
e x i s t i n g  o w n e r  b e l i e v e s  t h e  s a l e  i n c l u d e d  t h e  h i g h w a y  l o t ,  t h e  
h i g h w a y  l o t  o w n e r  h a s  t h e  b u r d e n  o f  p r o v i n g  t h a t  t h e  d e e d  
c l e a r l y  e x c l u d e d  t h e  h i g h w a y  l o t .  I f  t h e  h i g h w a y  l o t  o w n e r  
f a i l s  t o  m e e t  t h i s  b u r d e n ,  t h e  a d j o i n i n g  l a n d  o w n e r  w i l l  g e t  
t h e  h i g h w a y  l o t  i n  a  q u i e t  t i t l e  a c t i o n .

P a s s a g e  o f  t h i s  b i l l  w o u l d  g i v e  t h e  a f f e c t e d  h i g h w a y  p r o p e r t y  
o w n e r s  a  w a y  t o  r e s o l v e  a  s e r i o u s  p r o b l e m .  T h e  D e p t ,  o f  
T r a n s p o r t a t i o n  h a s  i s s u e d  a  z e r o  f i s c a l  n o t e  f o r  t h e  p r o p o s e d  
CS.


