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MEMORANDUM

To: Committee members

Re:

From: Committee stafl

SJR 26 Background information

This afternoon, the committee is scheduled to take up SJR 26, which 
represents the next logical step in the process begun by SB 141. As the 
members will recall, SB 141 would require the State to relinquish its 
right to certain highway rights-of-way created by the federal government 
through a series of public land orders (PLOs) in the late 40s and 50s.

After two hearings in this committee, it became apparent that the 
administration was totally opposed to the concept of relinquishment, 
partly because the Federal Highway Administration (FHWA) had indicated 
that it would not participate in funding to repurchase the rights-of- 
way. SJR 26 asks that Congress direct the Department of Transportation 
through FHWA to participate in this funding.

When the committee last heard SB 141, FHWA presented a comparison of the 
differences they saw between PLO rights-of-way, and those created by the 
Act of 1947 (later extinguished). Their interpretation - that the PLO 
rights-of-way are not precipitated on the 1947 Act - is also that of the 
State Supreme Court and of DOT/PF, but it is substantially different 
from that of the proponents of SB 141. They contend that the PLOs were 
issued by the Interior Department to clarify and define the rights-of- 
way reserved under the 1947 Act. The Supreme Court disagreed with this 
interpretation, maintaining that the PLO's were authorized by an Act of 
1932, which gave the Interior Department general road-building and 
maintenance powers in Alaska.

The attached material contains correspondence researched after the court 
decision, which generally supports the contention that the Alaska Road 
Commission did not have adequate right-of-way reservation powers, based 
upon the 1932 Act, and therefore needed the 1947 Act and its consequent 
PLOs.

For further background on this issue, the members are asked to refer to 
their files on SB 141.



BILL N O :  Senate Joint Resolution No. 26

TITLE: Relating to the payment of just compensation
to landowners for certain rights-of-way 
across land in Alaska

a p p r o v e d :  

d a t e :  5 - 1- 8 S

The Department of Transportation and Public Facilities has objected 
and will continue to object to the concept of the State purchasing 
rights-of-way which were granted to the State of Alaska by the 
Federal government for highway purposes.

The Department has no objection, however, to the intent of S.J.R. 
No. 26 providing that funds made available for this purpose do not 
come out of the annual apportionments for Federal-aid highways in 
Alaska.

For further information call Susan Fleischhauer at 465-3900.



tfNTTL'D s t a t e s  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

G E N E R A L  L A N D  O F F I C E  
WASHINGTON

IN  R E P L Y  PLEA SE R E F E R  T O

g t  _A753-.33P-.-~E-----

T h e  D i r e c t o r ,

D i v i s i o n  o f  T e r r i t o r i e s  a n d  I s l a n d  P o s s e s s i o n s .

L y  d e a r  D r. G r u e n i n g :

R e f e r r i n g  to  y o u r  m e m o r a n d u m  u n d e r  d a t e  o f  D e c e m b e r  1 7 , 19 38 , 

r e l a t i v e  t o  p r o p o s e d  r e s e r v a t i o n s  f o r  t h e  c o n s t r u c t i o n  o f  r o a d s ,  

b r i d g e s ,  a n d  t r a i l s  in t h e  T e r r i t o r y  o f  A l a s k a ,  I w i l l  b e  g l a d  to 

c o n f e r  w i t h  y o u  o r  y o u r  r e p r e s e n t a t i v e s  a t  a n y  t i m e  y o u  m a y  so  d e s i r e .

 £  T h e r e ,  i s  a p p a r e n t l y  n o  a u t h o r i t y  f o r  t h e  i s s u a n ' c e ' o f ' aif E x e c u T *

tive order for.: t h e ; p u x p o s e " b T  lmposing ~ a ~ r o a d -r eservation upon a ny 
land in^.the..Territory .which m a y  her e a f t e r  pass into p r i vate ownership, 

jand I-. am not "certain that - it .would .be "necessary. or jafivi sable -to recom­
mend  the 'enactment' o f ' l egislation f o r -'such''1purpose.----- ' — s~3̂
*r <■ ' ......  “ ----------- --------------------------------------------------------------------------------------------~L .

S e c t i o n  2477» > p r o v i d e s :  " T h e  r i g h t - o f - w a y  f o r  t h e

c o n s t r u c t i o n  o f  h i g h w a y s  o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  

u s e s ,  i s  h e r e b y  g r a n t e d . "  N o  a c t i o n  o n  t h e  p a r t  o f  t h e  G o v e r n m e n t  

is d e e m e d  n e c e s s a r y  to  t h e  o p e r a t i o n  o f  t h i s  s t a t u t e .  T h i s  g r a n t  b e ­

c o m e s  e f f e c t i v e  u p o n  t h e  c o n s t r u c t i o n  o r  e s t a b l i s h i n g  o f  t h e  h i g h w a y  

i n  a c c o r d a n c e  w i t h  t h e  S t a t e  o r  T e r r i t o r i a l  l a w s .  N o  r e s e r v a t i o n  f o r  

r i g h t s - o f - w a y  so  a c q u i r e d  i s  i n c l u d e d  i n  t h e  p a t e n t  w h e n  i s s u e d  f o r  

t h e  l a n d s  a f f e c t e d .  (26 L. D. 44^) '

T h e  a c t s  o f  J a n u a r y  27, 1505 (33 S t a t .  6 l 6 ) ,  a n d  L a y  14, 1°0&
(34 S t a t .  I 92) ,  i n c o r p o r a t e d  i n  s e c t i o n s  321 t o  337 i n c l u s i v e ,  o f

T i t l e  48 TJ. S. C., p r o v i d e s  f o r  t h e  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  o f- - - -

X
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l a n d s  a f f e c t e d ,  u p o n  t h e  f i l i n g  o f  p r o f i l e  m a p s  s h o w i n g  t h e  l o c a t i o n  

o f  t h e  r o a d  in a c c o r d a n c e  w i t h  i n s t r u c t i o n s  o f  t h e  D e p a r t m e n t  o f  

J u l y  8 , I330.

S e c t i o n  1 7  o f  t h e  a c t  o f  N o v e m b e r  9 , I 92I (42  S t a t .  2 1 2 ) ,  p r o ­

v i d e s  f o r  t h e  g r a n t i n g  o f  p u b l i c  l a n d s  o r  r e s e r v e d  l a n d s  o f  t h e  

U n i t e d  S t a t e s  f o r  F e d e r a l  A i d  H i g h w a y s .  G r e a t s  u n d e r  t h i s  s t a t u t e  

m a y  h e  a c q u i r e d  b y  t h e  f i l i n g  o f  m a p s  i n  a c c o r d a n c e  w i t h  t h e  r e g u l a­

t i o n  t h e r e u n d e r  a n d  t h e  a p p r o v a l  o f  s u c h  m a p s  b y  t h e  S e c r e t a r y  o f  

t h e  I n t e r i o r .  A  r e s e r v a t i o n  f o r  r i g h t s - o f - w a y  a c q u i r e d  u n d e r  t h i s  

s t a t u t e  is  i n c o r p o r a t e d  i n  t h e  p a t e n t  i s s u e d  f o r  t h e  lar'is a f f e c t e d .

T h e  w i d t h  o f  t h e  r i g h t s - o f - w a y  w h i c h  m a y  h e  a c q u i r e d  u n d e r  t h e  

a b o v e - m e n t i o n e d  s t a t u t e s  is  n o t  s p e c i f i e d .  T h e  w i d t h  o f  r i g h t s - o f -  

w a y  e s t a b l i s h e d  u n d e r  s e c t i o n  2477 * 3 g o v e r n e d  b y  t h e  l a w s  o f  t h e  

S t a t e s  o r  T e r r i t o r i e s  ( 2 2  L. D. 1 4 5 ) *  T & e  w i d t h  o f  r i g h t s - o f - w a y  

f o r  r o a d s  o r  h i g h w a y s  e s t a b l i s h e d  o r  c o n s t r u c t e d  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  a c t s  o f  J a n u a r y  2 7 , I905, a n d  M a y  1 4 , 190 6. o r  a c q u i r e d  u n d e r  

s e c t i o n  1 7  o f  t h e  F e d e r a l  A i d  H i g h w a y  A c t  o f  N o v e m b e r  9 , 1 9 2 1 , w o u l d  

s e e m  t o  b e  a  m a t t e r  o f  d i s c r e t i o n  a s  t o  w h a t  is  d e e m e d  r e a s o n a b l y  

n e c e s s a r y  f o r  t h e  c o n s t r u c t i o n  a n d  p r o p e r  m a i n t e n a n c e  o f  t h e  p a r t i c u ­

l a r  r o a d  o r  h i g h w a y  a n d  g o v e r n e d  b y  t h e  w i d t h  a s  s u r v e y e d  a n d  s h o w n  

o n  t h e  p r o f i l e  m a p s ,  t h e  m a p s  b e i n g  e v i d e n c e  o f  t h e  r i g h t - o f - w a y  a n d  

t h e  b a s i s  f o r  i n s e r t i o n  o f  t h e  r e s e r v a t i o n  in  a n y  s u b s e q u e n t  p a t e n t

f o r  t h e  l a n d s  a f f e c t e d .

V.'ith r e s p e c t  t o  t h e  i l l u s t r a t i o n s  g i v e n  i n  t h e  c o r r e s p o n d e n c e  

a c c o m p a n y i n g  y o u r  l e t t e r ,  it a p p e a r s  q u i t e  c e r t a i n  t h a t  n e i t h e r  a n  

Z x e cu t i v e _ o r d e r .  nor- l e g i s l a t i o n ,  c o u l d  a f f o r d  a n y_ r . e l l e f „ — T n ~ o t b e n  

^ o r h s 7 ’a r i g h t - o f - w a y .  o v e r  . a n ^ a x e a  w h i c h ,  is..'embraced -in,_an'' e n t r y ,  f 

l e g a l l y  i n i t i a t e d  " a n d  " m a i n t a i n e d  a' c c o ^ d i n g ^ t o  - l a w ,  ̂ i s  ̂ 'either l 5 y . a g r e  e j 

n e n t  w i t h  t h e  p a r t y  h a v i n g  t h e  e n t r y  o r  ' t h r o u g h  ' c o n d e m n a t i o n  p r o c e e d - ?  

i n g g f  *   — .................. “"w  8
I

T h e  c o r r e s p o n d e n c e  a c c o m p a n y i n g  y o u r  l e t t e r  i n d i c a t e s  t h a t  y o u

a r e  f a m i l i a r  w i t h  t h e  i n s t r u c t i o n s  i s s u e d  b y  t h e  D e p a r t m e n t  o n  J u l y

8, I 93O, in  r e g a r d  t o  t h e  i n c l u s i o n  o f  r e s e r v a t i o n s  f o r  r o a d s  c o n­

s t r u c t e d  b y  t h e  G o v e r n m e n t  i n  a l l  c a s e s  w h e r e  r i g h t s  o f  p e r s o n s  s e e k­

i n g  t o  a c q u i r e  t i t l e  t o  a n y  o f  s u c h  l a n d s  w e r e  i n i t i a t e d  s u b s e q u e n t  

to  t h e  c o n s t r u c t i o n  o f  t h e  r o a d .  I n  o r d e r  t o  p u t  i n t o  e f f e c t  t h o s e  

r e g u l a t i o n s ,  t h i s  O f f i c e  m u s t  b e  f u r n i s h e d  w i t h  m a p s  a n d  f i e l d  n o t e s  

o f  a l l  c o n s t r u c t e d  r o a d s  a s  w e l l  as  t h o s e  h e r e a f t e r  c o m p l e t e d ,  so

p r e p a r e d  e s  t o  m a k e  it  p o s s i b l e  t o  h a v e  p r o p e r  n o t e s  p l a c e d  o n  t h e  

t r a c t  b o o k s  a n d  a d e q u a t e  r e s e r v a t i o n s  i n s e r t e d  in  p a t e n t s .  A s  is

-2-



also indicated by your correspondence, this matter was called to 
the attention of the Secretary of Y/ar by the Department on September 
3, 1930, but up to this time no maps or field notes pertaining to 
constructed roads or roads hereafter to be constructed have been 
received in this office.

We shall be glad to go into these matters more fully in the 
conference that you have proposed.

The enclosure accompanying your letter is returned herewith.

Very truly yours,

Enclosure
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U n i t e d  S tates Sonata,

Slrt

The President of the Senate, V

I enoloeo a draft o f  a bil l  "To onand an act entitled 'An Act 

p r oviding for tie tr&nitfer o f  the duties authorised and authority 

conferred b y  law u p o n  the board of rood comaissloners la the Te r r i­

tory o f  Alaska to tha D e p a rtment o f  the Interior, and for ot h e r  

purposes', approved Ju n e  50, 1932”,

The purpose o f  the proposed legislation Is to protect tho In­

terests of the Uni tod S tates In constructing roads In tha Territory 

of Alaska b y  providing a  right-of-wsy on lands, now public domain, to 

v h i o h  patents cay in the future ba issued.

g— T h a * l l ^ s k a _Soad_ iOomisalon, operating undor the. Dapartcsnt of™they 

Interior b y  rirtue o f  the A o V a p p r o v e d  June 30,” 1932 (d? Stats 

and financed b y  Tedapel'appropriations, is engagod in the construction--, 

and naintccanoe o f  roads, roadways, highways, trassaye, trails, bridges, 

and^othor aiailor worirs in that portion o f  A laska outside the national7 

forests* T h e  greater part o f  the area _gn. w h i c h  the operations o f  the/ 

& a ? k a . Ho ad Cocsai sa ion/,are' "rel u c t e d ^ l s  publio . . d o m a i n e n d ' t h e  loca- i 

^io n‘o f  r i ^ t s - o f ^ ^ ' o n  o w h  lands presents no^ problem growin g  o u t /  

o f  prirkt e ' owntirshlp r~' For~the~propar l obation of “the road and in the 

‘interest of-public" service it is necessary in soma oasos, howayer, to 

cross lands to w h i c h  title has passed from the U nited States, These 

instances are becoming n o r e  nunarous as the population of the Tcrri-  

tory in c r e a s e s , p b ^ l n l n g ^ l g S t a H 3 f 9 w B y ' across prlTately ownsd,lan2Ls 

(hasfln 5  num b e r ^ o T  cases presented diffioultie*7cailing for/court * /  

action'.and _ r e q u i r i n g . t h e '' expend i tura o f l e d  oral' fund a ’rT“'r 1"

It is proposed, therefore, that in all patents for landa horo- 

after taken up in the Terr i t o r y  thore shall be inserted a provision 

reserving to tho G o v e r n m e n t  a right-of-way for roads, roadways, high­

ways, tramways, trails, bridges end appurtenant works or structures 

constructed oz1 to be oonstracted by the authority o f  the United 

States, A  provision accomplishing this aay, it is tbrought, be in­

serted as an aBendnent to S e c t i o n  £ o f  the Act approved June 30, 1932 P 

supra., end the draft o f  the bi l l  w h i a h  I transmit has boon written

ICKBS (“=140



,« xi>.\vivwy);*<

accordingly. The propoasd asandRont la slailar to the puroTlsion o f  

th» .\ct o f  August 50, 1690 (2$ S t a t .  591), which reserred rights-of- 

w o 7  for canals o n  lands v e s t  o f  tho on* hundredth meridian and 1- also 

siuil&r to tho prorlslcns o f  tho Act of Jiaroh 12, 1914 (58 Stat, 505),

In which rights-of-way for railroads w a r e  roserTsd to tho U n i t o d  S t a t e s  

In all patents f o r  lands thereof tar taken up in tbs Territory o f  Alaska*

Tho Director of ths B u r e a u  o f  the Budget h as Info rood too that 

there is no objection to ths p r e s e n t a t i o n  o f  the propoeed legislation

to the Congress*

SncloHur* 1446881*

t
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U N I T E D  S T A T E S

D E P A R T M E N T  O F  T H E  I N T E R I O R
OFFICE OF  THE SECRETARY 

DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

W a s h i n g t o n

F e b r u a r y  4, 1943.

MEMORANDUM for Hr, Thoron:

The foil oiling is an outline of the background i n  this matter:

 itfe^pur^a'e^of^h a?propos e d ~ l e g !  alitforT is- to’̂p r o t ^ t ^ t S e ^ ^ ^ e s t F f o f  T

£he United States_in'constructing"roads”in the’ Territory-of’’"AT^ka"byfresery- 
ing ,'a 'right-of-V-ag *ori lahds^nbw public domain, to which ’patent s''may in thej?’ 
future be issued.— *— r1— 1““i----— 1 ‘ ““ * —

The Alaska Ho a d  Commission, operating u n d e r  the Department of the Interior 

by v irtue of the A c t  a p p r o v e d  Jun e  30, 1 9 3 2  (47 Stat. 446), and financed by 

Federal appropriations, is engaged i n  the construction and m a i n t enance of roads, 

roadways, highways, tramways, trails, bridges, and other similar works in that 

portion of Alaska outside the n a t i o n a l  forests. The g r e ater part of the area 

on wh i c h  the operations of the A l a s k a  Hoad CorarLssion are conducted is public 

domain, and the l o c a t i o n  of r i g h t s - o f - w a y  on such lands presents no p r o b l e m  grow­

ing out of private ownership. F o r  the proper l o c a t i o n  of the road, and in the 

interest of public service, it i s  n e c e s s a r y  in some cases, however, to cros3 
lands to which title has p a s s e d  from the U n i t e d  States. These instances are be­

coming mo r e  numerous as the p o p u lation of the Terr i t o r y  increases. Obtaining 

iighta-of-way across p r i v a t e l y - o w n e d  lands has in a n u m b e r  of cases presented 

difficulties, calling f o r  court a c t i o n  and r e quiring the expenditure of Federal 

funds.

A  case of this k i n d  occurred two or three years ago i n  connection with the 

construction of a b r i d g e  across a stream adjoining a certain privately-owned 

‘mining claim. The ow n e r  of the l a n d  c l a imed that liis p r o p e r t y  was v e r y  valuable 

because of a placer go l d  mine, and asked an exorbitant price for the right-of- 

pay necessary in c o n n e c t i o n  w i t h  the construction of the bridge. This resulted 

in considerable d e l a y  and expense. As a consoquence of this and ot h e r  like 

Instances, the A l a s k a  Hoa d  Commission, the Governor of Alaska, and lir. Parks, the 

Cadastrifel Engineer of the L a n d  Office, became c o nvinced that l egislation to 

reserve rights-of-way i n  future patents of la n d  taken from t he public domain, is 

desirable.

In  response to a request f r o m  the Road Commission, the prop o s e d  legislation 

Was drafted in this D i v i s i o n  and submitted to the Department f o r  consideration.

'It wa3 discussed at a m e e t i n g  of the Department L e g i s lative Committee, which did 

hot approve favorable a ction o n  the bill, p r e s u m a b l y  because of questions raised 

*In the meeting as t o  w h e t h e r  legisl a t i o n  of this k i n d  would not have a tendency 

to retard settlement in Alaska. Suggestion was also mad e  tha t  the bill shoulu 

provide f or payment of damages to crops and improvements on rights-of-way whe n



utilized b y  the United States. Such a p r ovision is included in the mos t  

recent draft of the bill. As stated in Mr. Page's m e m orandum of S e p t e m b e r  18, 

apparently it was the o p i n i o n  of the L e g i s l a t i v e  Committee that the bill was 

not of sufficient i m p o r t a n c e  to justify its submission to Congress at that time, 

as such a c t i o n  might have resulted i n  d e f e r r i n g  mor e  urgent Alaska le g i s l a t i o n  

which the Department p r o p o s e d  to submit.

I n  v i e w  of the foregoing, the bill was not submitted to the last session 

of Congress, and a p p a r e n t l y  it is a g a i n  u p  f o r  consideration in connection w i t h  

the l egislative p r o gram of the Department f or the present session.



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

B U R E A U  O F  L A N D  M A N A G E M E N T  
Anchorage, Alaska

September 1^, 194 9

Colccel Joha Fcyes 

Cocxnissiooer of Roada 
Alaska. Hoad Connri, aalog 

Juneau, Alaska

Dear Colonel Hoyea:

Reference la made t o  the l e t t e r  f r o m  Hr. Ike P. Taylar, Chief 

Engineer, Alaska Road Cortzcdssion, dated July 28, 194S, i n  which he 

atatea in reference to our m e m o r a n d u m  of July 25, that:

"One print each of the plana of a ll the n e w  rcada we have 

located i n  the paat f e w  yeara hare baetn forwarded to y o u r  

Office, please adviae if it ia n o w  necasaary f or the 

Alaska. Road Cormdssjoo to subnit three additional prints of 

these maps to the District land Offices concerned w i t h  the 

written application, aa outlined in yo u r  memorandum.

"For y o u r  information, the plan maps of our road locations 
are on a scale of 400 feet to the inch and one print t o  cover 
a  road location such as that, for instance, from the Forest 
Boundary t o  Hccar on the Kenai Peninsula, 129 miles, w o u l d  

require approximately 3 2 0  cquare feet of blueprinting. The 

three sets required i n  y o u r  m e m orandum would total a p p r oximately

1,000 square feet."

An examination haa been made of the more recent maps of highways 
filed by the Alaska Road Ccmnisaion, namely, those of the F a irbanks-  

Chena Hot Springs, Paxs an-McKinley Park, and the Forty  Mile roads. These 

maps axe excellent f or general information, bqt^hey~llq.cot’slew _ t h ^  
width or the lateral limits, oft t b e - r i g h t - o f - w a y f ^ t h l  illation t o  the 

legal subdivisions of tbe_ p u h l i c ^ l M a a ; . v ^ r «48VUT.^«di‘:-. Tbem map s  are 

i h e r e f o r e ' iiicon^iete f o r  the'"purpose;c^^nrtati'OT'of tbs'.tract b o o k  recorda 
under departmental i n s t r u c t i o n s o f  January 13,^1916 (44 L.D. 513),' coh- 

£ emplated by * o ur msmorandum'of “July- 2 5 ^ 1 9 4 9  • Unless" t he'lateral limits 
are shown, where the lands are surveyed, it cannot be d e f i nitely determined, 

for the purpose of posting, what subdivisions are affected.

As stated b y  Mr. Taylor, t h e  maps i n  question are prepared an a  scale 

O f  400 feet t o  the inch. For y o u r  purposes these are excellent w o r k  scale maps, 

but f or use i n  district lan d  offices t h e y  pose a  difficult p r o b l e m  of f i ling and 

handling, and the general scale as provided in the D e p a r t m e n t 1 a rights-of-way

P u c k e r r
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regulations (43 CFR, Parts 244 and 245) i» 1000 and 2 0 0 0  feet t o  the in 
If this scale is adopted by the Alaska Roa d  Cccrniasion, it w o u l d  reduce 

the length and aise of t us maps and effect a considerable saving in filing 

apace.

We greatly appreciate you r  sending acme o f  you r  w o r k  maps w h i c h  have 
been used in connection w i t h  land classification work. These, we believe, 

are not in the form that can be efficiently used for filing in the District 

L a n d  Offices.

__ In connection herewith, attention is called to the act of June~3C£7 

^1932^(47 Stat. 446, 46 U.S.C. Sec. 321a, seq.), under which the “Alas lea. Road 
Commission is autborlzed_to _construct.,roads_ax>d.highways over public,lands 
in il a n V n - This" set e an tamp la. tea that'~ka.pa~bf definite location of r oads/ 

so*constructed shall, b e f i l e d _ w i t h j t h e  Bureau of Land Management.— Obviously, 

t he authority t o  construct roads as provided b y  the act, necessarily, b y  im­

plication i f  not otherwise, authorises the right t o  appropriate the rights-of- 

w a y  f o r  s uch roads. It i s  therefore believed tha t  i f  tho maps of the rights- 
of-way for the roads and highways constructed or established under authority 

of the 1932 act, showing the w i d t h  of the rights-of-way appropriated, were 
filed a nd recorded in the District Land Office, i n  accordance w i t h  instructions 

of January 13, 1916 (44 L.D. 513), that the Government's rights i n  and to 
the roads and rights-of-way would be amply protected under the act as well 

as R.S. 2477 (43 U.S.C. Sec. 932), without the necessity of a n y  withdrawals.

Ve r y  truly yours,

Regional Administrator

A B / f p



U N I T E D  S T A T E S  
D EPARTJvtt  .T O F  T H E  I N T E R I O R  •

ALASKA ROAD COMMISSION

J u n e a u , A l a s k a

D e c e m b e r  1,  19^9

K r. J u i i  ?, D e r i * , Director

Divi s i o n  of Territories end Island Possessions

Department of the Interior *
¥ ashing ton 25, D„ C.

Kj d e a r  Kr. Davies

At a recent meeting with' Kr. Lovell Puckatt, R e g i o n a l  

Administrator, B u r e a u  of Land Management, tbe method of h a n d l i n g  

withdrawals or reservations for roads rights-of-way was f u l l y  

d i s c u s s e d . '

The immediate problem is our deficiency in accurate sapa

of old roads w h i c h  are required "by the District Land Offices in

connection w i t h  l o c a t i n g  entryaen and In issuance of patents.

It was brought out b y  Hr. Puckett that because of the 

language of P u b l i c  Land Order &Q1, all entries in surveyed areae

affected by a  road must be 1 iaited to one side only of the existing

road* This is b e c ause the order u se d  the word."withdrawn* and the 

B u r e a u  o f  Land M a n agement has ruled that no n e w  entry can be made 

covering noncontiguous areas. One solution of the p r o b l e m  has bee n  

p r o p o s e d  by Mr. P u c k e t t  to his Yashington office. U n d e r  La n d  Decisions 

Yolune ^3* page 55^« 1* was held that a  right-of-way withdrawal did not 

r e nder the tracts lying on opposite sides o f  the withdrawn strip non­

contiguous, and a n  entry embracing b o t h  sides of such strip should be 

allowed. I desire to strongly support Mr. Puckett*s request and urge 

favorable consideration. Application of this decision would aToid much 

p r e s e n t  confusion. B y  the time entrynen apply for patents in future, 

it is planned to h a v e  available in the District Land Offices accurate 

maps of our roads.

b e l i e v e  the- best “solution of  ̂ t h l s " p r o b l e m Uwduld' b e r ar$s» 

revision of Public LandJlrder oOl-to chan^ j t h e  l & r g u a g e . to, ̂ r e a d ^ a r o . 

hereby rosarred from all. forms o f ' a p p r o p r i a t i o n * T h i s  language-Vouid* 

bsle in accordance ^ t h  the'act-of-July-2h»-I9V 7 (Pub. - L a w  2 2 9 r  SOth C o n g . , 
I n t - S e s s l o n r ^ S  U.S.C-.T-T946 la.-r Supp. l v -321D). X S T I o u r  contention'*' 
t ha t""t hi s^l a w  ,wa a , intended- to avoid .the difficulty of determining  f o r ^ ; ^  
eachjentry'or Vatentl the-exact-location of- the road. •• The a ct provides I n

. -  ~ —  ' J-It —  m —  r— '■:rr.:=a.:i ■ -.-t— il. ■ 11 "**' —  — - ■ *** 1 '<ij
Pfrt;

"In all patents for lands hereafter taken up, entered, or 

located in the Territory of Alaska, and in all deeds by the 

United States hereafter conveying any lands to w h i c h  it way have



reaequirsl title in »aid Territory not included w ithin the 

U n i t *  of an/ organized m u nicipality, there shall he 

expressed that there is referred, from the lands described

in said patent or deed, a right-of-way thereon for roads,

roadways, highways, tramways, trails, bridges and appurtenant 

structure* constructed or to be constructed by or un d e r  the 

authority of the United States or of any State created out of 

the Territory of Alaska.*

It will be noted the act provides for a blanket reservation 

for rights-of-way for roads constructed or to be constructed. It 1* 

our contention that determination of the «x>ct location of a road now

existing through a n  entry Bade after the date of apnrov&l of the act

is not necessary. The history of the bill indicates this was one of 

th* specific difficulties to be corrected. The other was to avoid the 

necessity of obtaining easement* for future roads wh i c h  obviously could 

not be described ii the patent.

The actual width of right-of-way to be reserved is determined 

by the class of road. It is believed Public Laud Order 6oi was primarily 

Intended to establish these widths. Ylt h  this information in the District 

Land Offices, entrynen or applicants for patent can be informed of the 

width of right-of-way in each case. It is probable certain roads will be 
reclassified In the future, i n _ w h i c h rcase_the_right-of-vay„wi.dth_would_be 

c h a n g e d ^ ^ I V d s ^ e c o S e n d e d l T a v o r a b l e  consideration be given to a revision 

Jof Public.Land Order SOI to __ permit the_jUjtBka_Eoad Coral*sion full latitude 

of operation u n d e r  Public Law 229. ^  ‘ *

Sincerely yours,

John H. Tloyes 

C o m i s s i o n e r  of 

Eoads for Alaska

cel Kr. Puckett

2



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

B U R E A U  O F  L A N D  M A N A G E M E N T  
A n c h o r a g e ,  A l a s k a

A p r i l  3, 1952

I'r. bvin.ifcr C. S;:d th 
b o x  2 0 6 8

'.richoragc, Ala-ka.'* .

2i«sr .’Ir. S. iiih:
By- l e t t e r  o f  K  r c h  29/> j p u  ac h e d  c e  t o  c'ef'ne t h e  twodnrja 

lrgal r i f h t - o f - v a y  t o  u h i c h  t h o  A l a s k a  roa d  C o n r i s s i o n  is e n t i t l e d  

i n  t h o s e  i n s t a n c e s  w h e r e  e n t r y  w a s  a c u o  e r a  r e c i d o n c o  e s t a b l i s h e d  

p r i o r  t o  t h e  c o n s t r u c t i o n  o f  t h e  r o  d, a nd v J w r e  sub s e r p e n t  p a t e n t  

c o n t a i n s  n o  provision, f o r  r o a d  r i g h t - o f - v a y ,  ^

’.‘e a m  u n a b l e  to uetejn.'isC tl r t  th e r e  w a s  a. d e f i n i t i o n  o f  
t he l i d t h s  o f  r i g h t c - o f - v o y  b y  rejulct i o n  o r  ?t .tuto p r i o r  to 

u b H c  Ir n d  Oris r  6c<l o f  A u g u s t  10, 19-9. A n y - I c g c l  t e t t l c n e n t  

u p o n  t h e  l e n d  o r  f i l i n g  £ v _ e  u ; o n  t he l a n d  p r i o r  t o  A u g u s t ' 1 0 ,  19A9* 

rri v h i c h  l e g : !  o c c u p a n c y  o nd f i l i n g  w i s  c a r r i e d  t h r o u g h  t o  c o n -  

suTKcafci -n, r e n d e r e d  P u b l i c  L - n d  O r d e r  6 0 1  i n o p e r a t i v e ,  e n d  n o  cl e i a  

to a w i d t h  o f  r i g h t — o f - v a y  as d e f i n e d  in P u b i i o  ten d  O r d e r  6 0 1  
c a n  b e  v a l i d ,  i n  o u r  o p i n i o n .

^ T h e  act of July 2/,,- 19A7, .61 , Al£, /,6 U.S.C.,. jr-ec.

__________ It iT.ould appear that the acquiring of rood ri;Iitt— of-v.uy'
before July_2A.. 19A7.-had.bei-rudor.e^by-fuzicshle-lhAres^-fcnt br c >ndc.-- 
inatioiT,*^—  T  “ “ ' ..

Chapter 19> Session laws of alaska. 1923* Section 1721, 
rorc-rved a strip bet veer, sections A rocs vide for public highways 
vith thu section line be'*ng the center of such highway. However, 
the 1923 Ick la listed as ir.vi" id in the s w  Alaska Core nnd ve 
have tcon abvis'-.d by the Attorney O - a r . a r s l thr.t it is considered 
that t: is act is in fact invalid. I fejv of no tost cr.se that has 
Veen brought to ti-st the validity of the lav.

F u c ^ s t t  (*1*51.



I vnd era l a n d  t h a t  the legisl a t u r e ,  a t  i ts lr««.t e r o s i o n ,  p a s s e d

n l a v  d e s i g n a t i n g  c e r t a i n  section lir.so o n  i'mds ov.T;ed b y  the 

T e r r i t o r y  as h i g h w a y  righ t c - o f - v a y .  P e r h a p s  you' sre'“c 5 r e  f a m i l i a r  

v T t h  t b i s ' i c T  t h i n  I.~- '

I £jq uncertain iis to the origin of tho adoption of 66 feet u a  

the standard width of rlght-of-vay in Ala aka prior to t h f r proroulgation 
of Public Land Order 601, Public Lh.nd Order 601, >diickr'to£other with 
Order lo, 2o£5j enclosed, hr.vc cat- blJ.sked widths of rights-of-way for 
highways in Alaska,

V e r y  t r u l y  y o u r s ,

L o w e J l  M. P u c k e t t  

R e g i o n a l  Adsiinistretor

C o p y  to C o n r A s s i o n e r

Alaska Rood Gonad, ssion



D EP A R T M EN T  OF H BC^W AYS
o m a  of m  commissions /  r .  o. box U67 —  juheau m o i

puly'27,' 1 9 7 1 ~ ^
 • /

Re: 1947 Act Lands
00-302

Mr. Francis C. Turner 
Federal Highway Administrator 
Federal Highway Administration 
Nassif Building 
400 7th Street, S.W.
Washington, D.C. 20591

THROUGH: Mr. H. G. Tipton 
Division Engineer

Dear Mr. Turner:

Reference is made to Mr. Tipton’s memorandum of February 12, 1971, 
concerning participation of federal funds in the 1947 Act lands acquired 
prior to December 31, 1970. Mr. Tipton’s memorandum is in response 
to our appeal of January 23, 1968, appealing your previous decision 
of June 30, 1967.

Perhaps a brief history of the 1947 Act reservation and how the 
reservation was exercised by the State of Alaska would help put 
our position into perspective.

Prior to the years of World War II, the Territory of Alaska experienced 
little road construction work. Much of the activity of the Alaska Road 
Commission and its predecessors was conducted across the public domain 
and required minimal right of way acquisition. AT markedr increase in J  

^opjl'ation .in the years..following “the war^and”!-related* increase in -/ 
'.activities designated to -reduce -public-lainds “to~private'^vmiership_^ 
ihcreasedr.the,frequency withjvhich right of waiy^was ̂ necessitated oyer 
lands' to which title had passed from the Uhited States r“~ ,r

*? > •■  a ..un .-ul—.. — j— -j . --------^

^In-recogriitiai’̂of'.this tr e~hd~ahd~'in'y an^at fept- to rtTduce- the 'expenditure^ 
pf^gbveinmental funds', Congress passed the 1947 Act effective July 24,/

The effect of this Act was to reserve to the United States or to any 
State created out of the Territory of Alaska a right of wav across 
lands subsequently passing into private ownership and to tnus avoid 
the necessity of re-acquiring lands for future road construction.

C h M P 8 & U U -  'a1 7 i



M r .  F r a n c i s  C .  T u r n e r
F e d e r a l  H i g h w a y  A d m i n i s t r a t o r -2- J u l y  2 7 - ,  1 9 7 1

The 1947 Act was repealed by Congress effective July 1, 19S9. Thus, 
lands entered or patented after that date_are_not subject to the act.
'jTitl e'^^^lan^.^en te red_or, pa tentedTf^mJulyl^^ , -.1947^to-July. 1 , - 1 9 5 $ ^  
continued to ./remain clouded withjthe 'prospect..of .fut^ire^qad ̂ obstruction 
\ausing ■arbitraty^tr^sfers of ̂ uhsp^ci^ed^ortibnsipf Jsaid. land to' th§.̂  
^oveThj7^nt\\^thout^‘due-process^6r“ccmpensa.tion, until' April ,14; . 1_966‘. *

It is our position that the 1947 Act did in fact entitle the State 
of Alaska to utilize the right of way reserved by the act. Specific 
conveyance to the State at the time of statehood was not necessary 
because. Congress specifically prescribed in the act that the reservation 
was to_ be extended to the newly created-State of Alaska. THe~nghts o f  

theHFederal Government'In" the~1947'Act-rights_bfjway passed'to the State 
at the time of statehood  . . ' -   Jl__- I— — — ---------------------- -
^ fi't> r-'

7he~fourth session of the.Alaska State~Legisrature~recognizihg~the 
inequalities .of the'-1947_Act, passed legislation effective April 14‘,

<1966, 'commonly called /the.Alaska Right of Way Act of 1966,‘providing7,, 
’that: ho agency of-the-State may take privately-owned - property -by" thej  

exercise of the 1947 Act reservation,* The legislatureTs stated~purpose 
was as follows'pcnd'T “quote:

"This Act is intended to alleviate the economic hardship and 
physical and mental distress occasioned by the taking of land, 
by the State of Alaska, for which no compensation is paid to 
the person holding title to the land. This practice has resulted 
in financial difficulties and the deprivation of peace of mind 
regarding the security of one’s possessions to many citizens of 
the State of Alaska, and which, if not curtailed by law, will 
continue to adversely affect citizens of this state. Those per­
sons who hold title to land under a deed or patent which contains 
a reservation to the state by virtue of the Act of June 30, 1932, 
ch 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat. 418, are 
subject to the hazard of having the State of Alaska take their 
property without compensation because all patents or deeds con­
taining the reservation required by that federal act reserve to 
the United States, or the state created out of the Territory of 
Alaska, a right of way for roads, roadways, tramways, trails, 
bridges, and appurtenant structures either constructed or to be 
constructed. Except for this reservation the State of Alaska, 
under the Alaska constitution and the constitution of the United 
Sta ,*, would be required to pay just compensation for any land 
taken for a right of way. It is declared to be the purpose of 
this act to place persons with land so encumbered on a basis of 
equality with all other property holders in the State of Alaska, 
thereby preventing the taking of property without payment of 
just compensation as provided by law, ana in the manner provided 
by law."



M r .  F r a n c i s  C .  T u r n e r
F e d e r a l  H i g h w a y  A d m i n i s t r a t o r  '  - 3 J u l y  2 . 7 ,  1 9 7 1

, SubsSqliejvT^to" thefenactment" of the,Alaska Righ't"oF,Way7Actro£T.'9j56~tK| 
'^uisau .of _ihjbiic. Roads advised-us-^'that there 'can he "no federal, ffeun-g 
hursSneht for.funds“ expended by^.^e .State' of MasRa^for-the acquisition 
'of'•'right of iway'ffom.lahd^subiect~ tq^thelresefyjit.ion "contained iii^the 

A a t ? '  They also stated it would take federal legislation^td-1̂ *  
effectively repeal the reservation.

In response to that statement the late Senator E. L. Bartlett introduced, 
(for himself and Senator Gruening) Senate Bill 2483 on September 28, 1967. 
Senator Bartlett’s introductory remarks outlined the position of Alaskans 
affected by the 1947 Act and I quote his remarks from the Congressional 
Record of the Senate for September 28, 1967:

"In 1947 Congress enacted a law -- 48, United States Code 321d -- 
which reserved an undefined highway right of way in all patents for 
federal public lands in Alaska. This law, commonly referred to as 
the 1947 Act, has become notorious in Alaska. While seemingly 
innocuous, the 1947 Act has worked inequities beyond belief as 
homesteads and other patented lands fall in the paths of urban 
development and highway improvement projects.

Although the 1947 act was repealed in 1959, all of those persons 
who received patent to federal lands between 1947 and 1959 still 
live under the threat that a portion of their land might be taken 
for highway right of way purposes at any time without compensation.
As a matter of fact, a substantial number of rights of way have 
already been acquired under the 1947 act without compensation to 
the landowners and many rights of way over such lands will undoubtedly
be acquired in the foreseeable future.

The State of Alaska has found a way to compensate patentees for 
takings under the right of way provision but the Federal Highway 
Administration refuses on legal grounds to pay the federal share 
of such compensation.-

Mr. President, it is my firm belief that no one could have foreseen
the inequities inherent in passage of the 1947 Act. It is also my
belief that corrective action is overdue. Therefore, I introduce 
today for appropriate reference a bill which would vacate and relin­
quish the reservation of rights of way authorized by the 1947 Act."

Hearings scheduled on Senator Bartlett's bill were cancelled first because 
of the assassination of Dr. Martin Luther King, Jr., and second because 
of the assassination of Senator Robert F. Kennedy. /

Senator Bartlett's untimely death and Senator Gruening's unsuccessful bid 
for re-election made it necessary to reintroduce S. 2483. Senator Stevens 
graciously did this on February 7, 1969.



M r .  F r a n c i s  C .  T u r n e r
F e d e r a l  H i g h w a y  A d m i n i s t r a t o r -4- J u l y  2 7 ,  1 9 7 1

Alaska’s .Right of Way. Act of .J.966. voided--the State1 s rights to u tilize 
right of - way~*bver lands~"subj ect j o the"l947 Act j Section 138(b) of the 
Federal- Aid-Highway“Act^of 1970' vacated' and relinquished reserved rights 
of way not utilized and provided that the reservation merged with the 
fee and was forever extinguished. We believe it was the intent of Congress 
to "clear the federal books" by the "housekeeping" Section 138(b) of the 
Federal Aid Highway Act of 1970 with their full realization that the State 
of Alaska had extinguished the 1947 Act reservation on April 14, 1966, as 
it had every right to do.

Unforeseen tragedies delayed Federal action several years causing State 
expenditures to clijnb past a million dollars. It was clearly Senator 
Bartlett’s intent in introducing S. 2483 to allow Federal participation 
in the acquisition of "47 Act" right of way from the April 14, 1966, date.

Acquisition of right of way by the State of Alaska over lands subject to 
the 1947 Act subsequent to April 14, 1966, was made in accordance with 
all of the policies and procedures of the Bureau of Public Roads and 
subsequently the Federal Highway Administration. The rights of way so 
acquired were incorporated in federal-aid highway projects and therefore 
should be eligible for federal participation in their acquisition costs.

We respectfully request your further review of your June 30, 1967, and 
February 12, 1971, decisions and reversal of those decisions to allow 
federal participation in the acquisition costs of the lands in question.

cc: Governor William A. Egan
John Havelock, Attorney General 
Senator Ted Stevens 
Senator Mike Gravel 
Representative Nick Begich

Very truly yours

A 2 - Commissioner of iCommissioner of Highways



LAW OFFICES OF

CROH, ECCERS 8 PRICE

MICHAEL W. PRICE 
LANCE C. GIOCUMB 
SALLY KUCKO

CLIFFORD J. CROH 
KENNETH I*. EGGCRS

A AARTNCRXMIA Or AMOrCSXIONAL CORPORATION* 
5 5 0  WEST SEVENTH AVENUE, SUITE IESO

A N C H O R A G E , ALASKA B B 50I

TELEPHONES 
(007) E72-GA7A 

(007) E7A-05A7

MICHAEL P. CONDON 
SEMA C. LEOERMAN 
ROBERT T. PRICE 
ROBERT P. OWENS

J u l y  2 4 ,  1 9 8 4

C o n g r e s s m a n  D o n  Y o u n g  

H o u s e  o f  R e p r e s e n t a t i v e s  

2 3 3 1  R a y b u r n  B u i l d i n g  

W a s h i n g t o n ,  D . C .  2 0 5 1 5

R e :  F e d e r a l  H i g h w a y  R i g h t s - o f - W a y

D e a r  D o n :

E n c l o s e d  y o u  w i l l  f i n d  c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I h a v e  

s e n t  t o  S e n a t o r s  S t e v e n s  a n d  M u r k o w s k i  c o n c e r n i n g  a n  e x t r e m e l y  

s e r i o u s  p r o b l e m  i n  A l a s k a .  I b e l i e v e  t h e  i n f o r m a t i o n a l  l e t t e r  t o  

S e n a t o r  M u r k o w s k i  a n d  i t s  a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  y o u  h a v e  h a d  a n  o p p o r t u n i t y  t o  r e v i e w  t h i s ,  I w i l l  b e  

c o n t a c t i n g  y o u  t o  a s k  y o u r  s u p p o r t  i n  s t o p p i n g  t h e  S t a t e  f r o m  

h a r m i n g  n o t  o n l y  o u r  c l i e n t s ,  t h e  t i t l e  i n s u r a n c e  i n d u s t r y ,  b u t  

t h e  t h o u s a n d s  o f  A l a s k a n s  S t a t e w i d e  w h o  d o  n o t  h a v e  t i t l e  

i n s u r a n c e ,  m a n y  o f  w h o m  a r e  t h e  o r i g i n a l  p a t e n t e e s .

S i n c e r e l y ,

G R O H ,  E G G E R S  & P R I C E

h f

E n e l

&ROH PRAC&



LAW OFFICES OF

CROH, ECCERS 8 PRICE

MICHAEL W. PRICE 
LANCE E. CIOCUMB 
SALLY KUCKO

CLIFFORD J. CROH 
KENNETH P. ECCERS

TELEPHONES

(CO>)*72-e*7*

(»07)*7A-0SA7

MICHAEL P. CONDON 
SCMA C. LEDERMAN 
ROB CRT T. PRICE 
ROBERT P. OWENS

J u l y  2 4 ,  1 9 8 4

V i a  D H L

S e n a t o r  F r a n k  M u r k o w s k i  

U n i t e d  S t a t e s  S e n a t e  

W a s h i n g t o n ,  D . C .   5 1 0

A t t e n t i o n :  J o h n  M o s e m a n

R e :  F e d e r a l  H i g h w a y  E a s e m e n t s  i n  A l a s k ai
D e a r  J o h n :

T h a n k  y o u  f o r  m e e t i n g  w i t h  u s  d u r i n g  y o u r  v i s i t  l a s t  w e e k  i n  

A l a s k a .  It w a s  a  p l e a s u r e  h a v i n g  t h e  o p p o r t u n i t y  t o  m e e t  y o u  a n d  

w e  l o o k  f o r w a r d  t o  o u r  f u t u r e  c o n t a c t .  A s  w e  d i s c u s s e d ,  w e  a r e  

p r e s e n t l y  e m b r o i l e d  i n  a n  e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  f o r  w h i c h  

w e  a r e  s e e k i n g  t h e  a i d  o f  t h e  A l a s k a  C o n g r e s s i o n a l  D e l e g a t i o n .  

T h i s  l e t t e r  a n d  i t s  e n c l o s u r e s  w i l l  a s s i s t  y o u  i n  y o u r  

p r e l i m i n a r y  i n v e s t i g a t i o n  i n t o  t h i s  m a t t e r .  A t  y o u r  e a r l i e s t  

c o n v e n i e n c e ,  w e  w o u l d  l i k e  t o  d i s c u s s  t h e  p o s s i b i l i t y  o f  t h e  

i n t r o d u c t i o n  a n d  p a s s a g e  o f  o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  w i t h  

y o u ,  a n d  t h e  o t h e r  m e m b e r s  o f  t h e  A l a s k a  C o n g r e s s i o n a l  

D e l e g a t i o n .

A s  y o u  m a y  r e c a l l  f r o m  o u r  m e e t i n g ,  t h e  d i f f i c u l t y  l i e s  i n  

t h e  i n t e r p r e t a t i o n  o f  a  s e r i e s  o f  p u b l i c  l a n d  o r d e r s  ( P L O s )  a n d  

d e p a r t m e n t  o r d e r s  ( D O s )  w h i c h  w e r e  i s s u e d  b y  t h e  D e p a r t m e n t  o f  

I n t e r i o r  i n  t h e  l a t e  1 9 4 0 ’s a n d  e a r l y  1 9 5 0 ’s. U p  t h r o u g h  1 9 4 7  

t h e r e  e x i s t e d  t w o  m e t h o d s  b y  w h i c h  t h e  F e d e r a l  G o v e r n m e n t  c o u l d  

c r e a t e  h i g h w a y  r i g h t s - o f - w a y  i n  A l a s k a .  T h e  f i r s t  w a s  a 1 9 3 2  A c t  

w h i c h  w a s  c o d i f i e d  a t  4 8  U . S . C .  S 3 2 1 a  t h r o u g h  S322._1_/ P u r s u a n t  

t o  t h a t  A c t  t h e  D e p a r t m e n t  o f  I n t e r i o r  h a d  t h e  r i g h t  t o  b u i l d  a n d  

c o n s t r u c t  r o a d w a y s  i n  A l a s k a .  A d d i t i o n a l l y ,  u n d e r  4 4  L . D .  5 1 3  

t h e  D e p a r t m e n t  o f  I n t e r i o r  d e t e r m i n e d  t h a t  t h e  F e d e r a l  G o v e r n m e n t  

h a d  t h e  r i g h t  t o  e s t a b l i s h  a  r o a d w a y  b y  a p p r o p r i a t i o n .  T h a t  i s,

W  A  c o p y  o f  t h i s  l e g i s l a t i o n  i s  a t t a c h e d  a n d  i d e n t i f i e d  a s  

E x h i b i t  A .  A l s o  a t t a c h e d  a r e  t h e  o t h e r  r e l e v a n t  m a t e r i a l s  
i d e n t i f i e d  a s  d i s c u s s e d  i n  t h i s  l e t t e r .
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a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  t h e  a l l o c a ­

t i o n  o f  s p e c i f i c  f u n d s  f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o  r e s e r v e  

t h e  r i g h t  i n  t h e  F e d e r a l  G o v e r n m e n t  t o  b u i l d  t h e  r o a d .

I n  1 9 4 7 ,  C o n g r e s s ,  a t  t h e  u r g i n g  o f  t h e  D e p a r t m e n t  o f  

I n t e r i o r  p a s s e d  a n  a m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  w a s  c o d i f i e d  

a t  48 U . S . C .  S 3 2 1 d .  ( E x h i b i t  B . )  U n d e r  4 8  U . S . C .  S 3 2 1 d  t h e  

D e p a r t m e n t  o f  I n t e r i o r  w a s  r e q u i r e d  t o  p l a c e  i n  e v e r y  p a t e n t  f o r  

l a n d  i n  A l a s k a  t a k e n  u p  t h e r e a f t e r  a  r e s e r v a t i o n  f o r  a r o a d  

r i g h t - o f - w a y  f o r  t h e  F e d e r a l  G o v e r n m e n t .  I t  i s  o u r  o p i n i o n  t h a t  

t h e  a m e n d m e n t  i n  1 9 4 7  w a s  d e s i g n e d  t o  p r o t e c t  t h e  F e d e r a l  G o v e r n ­

m e n t ’s i n t e r e s t  i n  m a i n t a i n i n g  t h e  r i g h t  t o  b u i l d  r o a d s  i n t o  

t h o s e  p o r t i o n s  o f  A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  u p  b y  

h o m e s t e a d e r s  a n d  w h i c h  w e r e  n o t  y e t  s u b j e c t  t o  a  4 3  U . S . C .  S 9 3 2  

s e c t i o n  l i n e  d e d i c a t i o n  o r  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  

u n d e r  4 4  L . D .  5 1 3 .  I t  a l s o  s e r v e d  t h e  f u n c t i o n  o f  c o n s o l i d a t i n g  

t h e  p o w e r  o f  t h e  D e p a r t m e n t  o f  I n t e r i o r  u n d e r  t h e  A c t  o f  1 9 3 2  b y  

s p e c i f i c a l l y  r e q u i r i n g  t h a t  t h e  r e s e r v a t i o n  b e  p u t  i n  t h e  p a t e n t  

s o  t h a t  s e t t l e r s  w o u l d  b e  o n  n o t i c e .

I n  A u g u s t  o f  1 9 4 9 ,  t h e  D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  6 0 1  

w i t h d r e w  f r o m  a l l  f o r m s  o f  a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  

f o r  h i g h w a y s  i n  A l a s k a .  ( E x h i b i t  C . )  U n d e r  P L O  6 0 1  h i g h w a y  

w i d t h s  o f  v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e d  f o r  t h r o u g h ,  f e e d e r  

a n d  l o c a l  r e a d s .  T h e  " l o c a l "  r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  n a m e  
w h i c h  c a u s e s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f a c t  t h a t  P L O  6 0 1  

w a s  a  w i t h d r a w a l  r a t h e r  t h a n  t h e  e s t a b l i s h m e n t  o f  a n  e a s e m e n t  o r  

r i g h t - o f - w a y .  C o n s e q u e n t l y  t h e  D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  

m o d i f i c a t i o n s  o f  P L O  6 01 w h i c h  c u l m i n a t e d  i n  t h e  p u b l i c a t i o n  o f  

D O  2 6 6 5 .  ( E x h i b i t  D . )  D O  2 6 6 5  e s t a b l i s h e d  e a s e m e n t s  i n  l i e u  o f  

r i g h t s - o f - w a y .

I n  t h e  i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  i n d i c a t e d  t h a t  h e  w a s  p u b l i s h i n g  t h e  o r d e r  p u r s u a n t  t o  

4 8  U . S . C .  § 321a. I t  i s  o u r  b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  b y  

t h e  S e c r e t a r y  d e a l s  w i t h  o n l y  t h e  c o n s t r u c t i o n  p o w e r s  u n d e r  t h e  

1 9 3 2  A c t  a n d  m u s t  b e  v i e w e d  i n  t h e  l i g h t  o f  t h e  1 9 4 7  A m e n d m e n t  

w h i c h  r e q u i r e d  t h a t  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y  b e  r e s e r v e d  

i n  t h e  p a t e n t s .  H o w e v e r ,  i t  i s  t h i s  o n e  " a u t h o r i t y  s e c t i o n "  

w h i c h  h a s  a l l o w e d  t h e  A l a s k a  S u p r e m e  C o u r t  t o  c i r c u m v e n t  b o t h  t h e  

A l a s k a  a n d  C o n g r e s s i o n a l  b i l l s  d e s i g n e d  t q  e l i m i n a t e  t h e s e  e a s e -

m e n t s .
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N o n e  o f  t h e  w i t h d r a w a l s  a n d  e a s e m e n t s  c r e a t e d  b y  P L O  6 0 1  a n d  

i t s  s u c c e s s o r s  i n c l u d i n g  D O  2 6 6 5  w e r e  n o t e d  i n  t h e  p a t e n t s  o f  

h o m e s t e a d e r s  i n  A l a s k a ,  a l t h o u g h ,  a l l  o f  t h e  p a t e n t s  w h i c h  w e r e  

i s s u e d  f o r  l a n d s  t a k e n  u p  a f t e r  1 9 4 7  c o n t a i n  t h e  r e s e r v a t i o n  

r e q u i r e d  b y  t h e  1 9 4 7  A c t  a n d  4 8  U . S . C .  S 3 2 1 d .  ( E x h i b i t  E ,  f o r  

e x a m p l e . )  F u r t h e r ,  a t  l e a s t  i n  r e g a r d  t o  l o c a l  r o a d s ,  t h e r e  w a s  

n o  i d e n t i f i c a t i o n  o f  t h e  r o a d s  o r  o f  a n y  r e c o r d  b y  w h i c h  a  h o m e ­

s t e a d e r  o r  o t h e r  i n t e r e s t e d  i n d i v i d u a l  c o u l d  d e t e r m i n e  i f  h i s  

p r o p e r t y  w a s  e f f e c t e d  b y  s u c h  a r i g h t - o f - w a y .

I n  1 9 5 9  t h e  U n i t e d  S t a t e s  g o v e r n m e n t  q u i t c l a i m e d  i t s  

i n t e r e s t  i n  t h e  r o a d s  i n  A l a s k a  t o  t h e  S t a t e .  T h e  q u i t c l a i m  d e e d  

d o e s  n o t  s p e c i f i c a l l y  a d d r e s s  t h e  q u e s t i o n  o f  w h e t h e r  t h e  F e d e r a l  

G o v e r n m e n t  i n t e n d e d  t o  p a s s  i t s  r i g h t s - o f - w a y  a n d  r e s e r v a t i o n s  

u n d e r  t h e  P L O s  a n d  D O  2 6 6 5 .  T h e  S t a t e  o f  A l a s k a  d i d  n o t  r e c o r d  

i t s  q u i t c l a i m  d e e d  u n t i l  1 9 6 9  a n d  i t  is i m p o s s i b l e  b y  r e f e r e n c i n g  

t h e  q u i t c l a i m  d e e d  t o  d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  o f  l a n d  

i n  A l a s k a  w a s  a f f e c t e d  b y  t h e  w i t h d r a w a l s  o r  e a s e m e n t s  f o r  
r o a d s .

I n  t h e  m i d  1 9 6 0 ' s  c o n c e r n  o v e r  t h e  p o s s i b i l i t y  o f  t h e  S t a t e  

t a k i n g  l a n d  u n d e r  t h e  f e d e r a l  e a s e m e n t s  a n d  r i g h t s - o f - w a y  

s u r f a c e d  a n d  t h e  S t a t e  L e g i s l a t u r e  p a s s e d  t h e  R i g h t - o f - W a y  A c t  o f  

1 9 6 6  ( E x h i b i t  F . )  T h e  1 9 6 6  A c t  s t a t e s  t h a t  " n o  a g e n c y  o f  t h e  

s t a t e  m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  t h e  e l e c t i o n  o r  

e x e r c i s e  o f  a  r e s e r v a t i o n  t o  t h e  s t a t e  a c q u i r e d  u n d e r  t h e  A c t  o f  

J u n e  3 0 ,  1 9 3 2 ,  c h .  3 2 0  S 5 ,  a s  a d d e d  J u l y  2 4 ,  1 9 4 7 ,  o h .  3 1 3 ,  61 

S t a t  4 1 8 ,  a n d  t a k i n g  o f  p r o p e r t y  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  

A c t  b y  t h e  e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r v a t i o n  t o  t h e  s t a t e  

u n d e r  t h a t  f e d e r a l  a c t  i s  v o i d . "

T h e  F e d e r a l  G o v e r n m e n t  a l s o  a t t e m p t e d  t o  a l l e v i a t e  t h e  

u n f a i r n e s s  o f  t h e  f e d e r a l  r e s e r v a t i o n s  a n d  e a s e m e n t s  f o r  r i g h t s -  

o f - w a y  i n  p a t e n t s  i s s u e d  t o  A l a s k a n s  b e t w e e n  1 9 4 7  ( t h e  d a t e  of- 

t h e  A m e n d m e n t  o f  t h e  1 9 3 2  A c t )  a n d  1 9 5 9  ( A l a s k a  S t a t e h o o d ) .  

S e c t i o n  1 3 8 ( b )  o f  t h e  F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0  s t a t e s :

A n y  r i g h t - o f - w a y  f o r  r o a d s ,  r o a d w a y s ,  

h i g h w a y s ,  t r a m w a y s ,  t r a i l s ,  b r i d g e s  a n d  a p p u r ­

t e n a n t  s t r u c t u r e s  r e s e r v e d  b y  s e c t i o n  3 2 1 ( d )  

o f  T i t l e  4 8 ,  U n i t e d  S t a t e s  C o d e  (61 S t a t .  4 1 8 ,

1 9 4 9 ) ,  n o t  u t i l i z e d  b y  t h e  U n i t e d  S t a t e s  o r  b y  

t h e  S t a t e  o r  T e r r i t o r y  o f  A l a s k a  p r i o r  t o  t h e  

d a t e  o f  e n a c t m e n t  h e r e o f ,  s h a l l  b e  a n d  h e r e b y  

i s  v a c a t e d  a n d  r e l i n q u i s h e d  b y  t h e  U n i t e d  

S t a t e s  t o  t h e  e n d  a n d  i n t e n t  t h a t  s u c h  r e s e r -



S e n a t o r  F r a n k  M u r k o w s k i  

A t t e n t i o n ;  J o h n  M o s e m a n  

J u l y  2 4 ,  1 9 8 4  

P a g e  4

v a t i o n  s h a l l  m e r g e  w i t h  t h e  f e e  a n d  b e  f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  t h e  S t a t e  R i g h t - o f - W a y  A c t ,  t h e  f e d e r a l  l e g i s l a t i o n  d o e s  

n o t  s p e c i f i c a l l y  i n d i c a t e  t h a t  i t  i n c l u d e s  a l l  r e s e r v a t i o n s  a n d  

e a s e m e n t s  c r e a t e d  u n d e r  t h e  1 9 3 2  A c t  a s  A m e n d e d  b y  t h e  1 9 4 7  

A c t .  H o w e v e r ,  w e  b e l i e v e  t h a t  t h a t  p r o p o s i t i o n  i s  c l e a r ,  t h a t  

t h e  1 9 4 7  A c t  w a s  a n  A m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  c r e a t e d  a n  

o b l i g a t i o n  o n  t h e  p a r t  o f  t h e  F e d e r a l  G o v e r n m e n t  t o  p l a c e  i n  t h e  

p a t e n t  a r e s e r v a t i o n  f o r  h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  

t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  a n d  S t a t e  o f f i c i a l s  w h i c h  

c l e a r l y  i n d i c a t e  t h a t  t h e  S t a t e  w o u l d  n o t  b e  t a k i n g  t h e  r i g h t s -  

o f - w a y  i n  t h e  f u t u r e .  ( E x h i b i t  G . )
i

T h e  S t a t e  o f  A l a s k a  h o w e v e r  d e c i d e d  t h a t  s i n c e  t h e  P L O s  

s t a t e  t h e y  w e r e  p r o m u l g a t e d  u n d e r  t h e  g e n e r a l  a u t h o r i t y  o f  t h e  

S e c r e t a r y  o f  I n t e r i o r  a n d  t h e  D O  2 6 6 5  w a s  " a p p a r e n t l y "  

p r o m u l g a t e d  u n d e r  4 8  U . S . C .  S 3 2 1 a  ( t h e  1 9 3 2  A c t )  t h e y  w o u l d  

a t t e m p t  t o  t a k e  p r o p e r t y  d e s p i t e  b o t h  t h e  S t a t e  a n d  F e d e r a l  A c t s  

d e s i g n e d  t o  e n d  t h e  u n c e r t a i n t y  a n d  u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  

f r o m  t h e  c r e a t i o n  o f  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y .

I n  a c a s e  w h i c h  u l t i m a t e l y  r e a c h e d  t h e  A l a s k a  S u p r e m e  C o u r t  

e n t i t l e d  S t a t e  v .  A l > s k a  L a n d  T i t l e  A s s o c i a t i o n , 6 6 7  P . 2 d  7 1 4  

( A l a s k a  1 9 8 3 )  ( E x h i b i t  H ) , t h e  A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  

t h a t  t h e  o r i g i n a l  w i t h d r a w a l s  b y  P L O  6 0 1  c u l m i n a t e d  i n  t h e  

r i g h t s - o f - w a y  d e s c r i b e d  i n  D O  2 6 6 5 .  T h e  C o u r t  f u r t h e r  f o u n d  t h a t  

D O  2 6 6 5  w a s  p u b l i s h e d  p u r s u a n t  t o  4 8  U . S . C .  S 3 2 1 a .  T h e  C o u r t  

d e t e r m i n e d  t h a t  4 8  U . S . C .  S 3 2 1 a  w a s  a  s e p a r a t e  s o u r c e  o f  p o w e r  

f o r  t h e  S e c r e t a r y  o f  I n t e r i o r  t o  c r e a t e  e a s e m e n t s  f r o m  t h a t  i d e n ­

t i f i e d  i n  4 8  U . S . C .  S 3 2 1 d .  T h a t  i s ,  t h e  c o u r t  r e f u s e d  t o  

r e c o g n i z e  t h a t  t h e  1 9 4 7  A c t ' s  p u r p o s e  w a s  t o  a m e n d  t h e  1 9 3 2  A c t  

t o  r e q u i r e  t h a t  a n y  e a s e m e n t  c r e a t e d  b y  t h e  S e c r e t a r y  o f  I n t e r i o r  

u n d e r  t h e  1 9 3 2  A c t  b e  p l a c e d  o n  t h e  p a t e n t .

T h e  c o u r t  w e n t  f u r t h e r  t o  f i n d  t h a t  t h e  R i g h t - o f - W a y  A c t  o f  

1 9 6 6  p a s s e d  b y  t h e  A l a s k a  L e g i s l a t u r e  a p p l i e d  o n l y  t o  t h e  1 9 4 7  

A c t .  T h i s  i s  i n  c o n t r a d i c t i o n  t o  t h e  c l e a r  l a n g u a g e  o f  t h e  1 9 6 6  

A c t .  A s  n o t e d  e a r l i e r  t h e  F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0  

§ 138(b) c a n  b e  o n  i t s  f a c e  i n t e r p r e t e d  a s  a p p l y i n g  o n l y  t o  t h e  

1 9 4 7  A c t .  T h e r e f o r e ,  s i n c e  t h e  A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  

i n t e r p r e t e d  t h e  1 9 4 7  A c t  a s  b e i n g  s e p a r a t e  f r o m  t h e  1 9 3 2  A c t  t h e  

F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  w a s  i n e f f e c t i v e .

It  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  c o u r t  d i d  a l l o w  t h e  o n e  

h o m e o w n e r  w h o  i s  n o t  p r o t e c t e d  b y  t i t l e .i n s u r a n c e  t o  p r e v a i l .  I n
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t h a t  i n s t a n c e  t h e  c o u r t  f o u n d  t h a t  i f  t h e  h o m e s t e a d e r  h a d  e n t e r e d  

t h e  p r o p e r t y  p r i o r  t o  t h e  d a t e  o f  t h e  p r o m u l g a t i o n  o f  P L O  6 0 1  

( A u g u s t  1 0 ,  1 9 4 9 )  t h e n  P L O  6 0 1  w o u l d  n o t  b e  e f f e c t i v e  a g a i n s t

h i m .  T h e  S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  a n d  b e l i e v e s  t h a t  

a  h o m e s t e a d e r  w o u l d  n o t  p r e v a i l  a g a i n s t  P L O  6 0 1  u n t i l  t h e  d a t e  h e  

r e c e i v e d  h i s  f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  i n  

t i m e  f r o m  e n t r y .  T h e r e  a r e  c u r r e n t l y  t w o  c a s e s  p e n d i n g  b e f o r e  

t h e  A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  i s s u e .

T h e  S t a t e  o f  A l a s k a  h a s  t a k e n  t h e  p o s i t i o n  t h a t  i t  i n h e r i t e d  

t h e  F e d e r a l  G o v e r n m e n t ' s  r i g h t s  t o  t h e  e a s e m e n t s  a n d  r i g h t s - o f -  

w a y  u n d e r  t h e  P L O s  p u r s u a n t  t o  t h e  q u i t c l a i m  d e e d  o f  1 9 5 9 .  T h e y  

a r e  f u r t h e r  t a k i n g  t h e  p o s i t i o n  t h a t  e v e n  i f  a  r o a d  h a d  n o t  b e e n

c o n s t r u c t e d a t  t h e  t i m e o f  t h e  P L O s o r  h a d  b e e n s u b s e q u e n t l y

m o v e d ,  t h e S t a t e  h a s  t h e r i g h t  t o  t a k e t h e  p r o p e r t y w i t h o u t  p a y -

m e n t .

oil a r b i t r a r y  a c t i o n  i s  t h a t  t h e  P L O s  a n d  D O s  d o  n o t  s p e c i f i c a l l y  

i d e n t i f y  w h e r e  a  r o a d  i s  l o c a t e d  o n  a n  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  t h e  a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  o f  t h e  

e x i s t e n c e  o f  a  r o a d .  S i n c e  a  s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  

h o m e o w n e r s  d o  n o t  h a v e  t i t l e  i n s u r a n c e  o n  t h e i r  p r o p e r t y ,  t h e y  

a r e  c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  t h e  a c t i o n s  o f  t h e  S t a t e .  T h e  

S t a t e  h a s  f u r t h e r  s h o w n  i t s e l f  t o  b e  c a l l o u s  t o  t h e  r i g h t s  o f  

s u c h  l a n d o w n e r s  b y - s i m p l y  t a k i n g  t h e i r  l a n d  e v e n  i n  c a s e s  w h e r e  

t h e i r  p r o p e r t y  w o u l d  n o t  b e  s u b j e c t  t o  t h e  P L O  d u e  t o  e n t r y  p r i o r  

t o  t h e  e f f e c t i v e  d a t e  o f  P L O  6 0 1 .  A l s o ,  b e c a u s e  t h e  S t a t e  d o e s  

t h i s  o n  a n  a s  n e e d e d  b a s i s ,  t h e r e  i s  n o  o p p o r t u n i t y  f o r  h o m e ­

o w n e r s  t o  b e  a p p r a i s e d  o f  t h e  p r o b l e m  i n  a d v a n c e .  O n l y  a t  t h e  

t i m e  t h e  S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  i t  w i l l  e x p a n d  t h e  h i g h w a y  

d o e s  t h e  h o m e o w n e r  l e a r n -  t h a t  h i s  p r o p e r t y  i s  t o  b e  t a k e n  a n d  

e v e n  t h e n  t h e  o n l y  o u t c r y  i s  a m o n g  a  f e w  o w n e r s  a l o n g  t h e  

p r o p o s e d  r o a d  e x p a n s i o n .  T h u s ,  t h e  p r o b l e m  g o e s  o n  w i t h o u t  t h e  

p r o p e r t y  o w n e r s  i n  A l a s k a  h a v i n g  a n  o p p o r t u n i t y  t o  f a c e  t h e  i s s u e  

a l l  a t  o n c e .

T h e  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o m p a n i e s .  

A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  i n  o t h e r  j u r i s d i c t i o n s  a n d  

t h e  l a n g u a g e  o f  A l a s k a  s t a t u t e s ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  

d e t e r m i n e d  t h a t  p u b l i c a t i o n  o f  P L O s  i n  t h e  F e d e r a l  R e g i s t e r ,  

a l t h o u g h  n o t  r e c o r d e d  i n  t h e  r e c o r d i n g  d i s t r i c t ,  a n d  n o t  d e s c r i b ­

i n g  s p e c i f i c  p a r c e l s  o f  l a n d  a r e  t o  b e  c o n s i d e r e d  " p u b l i c  

r e c o r d s "  f o r  t h e  p u r p o s e s  o f  d e t e r m i n i n g  t h e  m e a n i n g  o f  s u c h  

l a n g u a g e  i n  t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  

h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  t o  b e  e x p o s e d  t o  a  t r e m e n d o u s  

l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  s u c h  r i s k s  i n  t h e  

s e t t i n g  o f  t h e i r  p r e m i u m s .
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A l l  s i d e s  o f  t h e  i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  f o r  

t h e  c o s t  o f  a l l  t h e  p r o p e r t y  w h i c h  c o u l d  b e  s e i z e d  u n d e r  t h e  P L O s  

i s  i n  e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a  l o n g  p e r i o d  o f  t i m e .  

T h i s  i s  a  s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  t o  

i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  t h e  r i s k  f a c t o r  i n t o  t h e i r  

r a t e  s e t t i n g .  T h u s ,  t h e r e  i s  a  p o t e n t i a l  t h r e a t  t o  t h e  v i a b i l i t y  

o f  t h e  t i t l e  i n s u r a n c e  i n d u s t r y  i n  A l a s k a  t o  p r o v i d e  h o m e o w n e r s ,  

b u s i n e s s e s  a n d  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  a n  o n - g o i n g  b a s i s .

I t  i s  o u r  o p i n i o n  t h a t  f e d e r a l  l e g i s l a t i o n  c a n  b e  p r o p o s e d  

w h i c h  w i l l  p r o v i d e  f o r  a d e q u a t e  p r o t e c t i o n  f o r  A l a s k a n  

l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a  w o r k i n g  d r a f t  o f  l a n g u a g e  f o r  

s u c h  f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  t h a t  t h e  

u t i l i z a t i o n  o f  s u c h  e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  i s  a v i o l a t i o n  

o f  d u e  p r o c e s s  u n d e r  t h e  F i f t h  A m e n d m e n t  a s  a p p l i e d  t o  t h e  S t a t e  

b y  t h e  F o u r t e e n t h  A m e n d m e n t .  O u r  r e s e a r c h  i n d i c a t e s  s u c h  a n  

a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  S e e  F i t z p a t r i c k  v. 

B i t z e r , 4 2 7  U . S .  4 4 5  ( 1 9 7 6 ) ;  J K a t z e n b a c h  v .  M o r g a n ^  3 8 4  U . S .  641 

( 1 9 6 5 $ ;  R a m i r e z  v .  P u e r t o  R i c o  F i r e  S e r v i c e ,  7 1 5  F . 2 d  6 9 4  ( 1 s t  

C i r .  1 9 8 3 1  E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v'. E l r o d ,  6 7 4  

F .2d 6 0 1  ( 7 t h  C i r .  1 9 8 2 ) .

I w a n t  t o  t h a n k  y o u  v e r y  m u c h  f o r  y o u r  a s s i s t a n c e  i n  t h i s  

m a t t e r  a n d ,  a s  w e  n o t e d  i n  o u r  m e e t i n g ,  i t  is n o t  a p r o b l e m  w h i c h  

a p p a r e n t l y  i s  g o i n g  t o  g o  a w a y .  H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  h a s  

h a d  t h e  c h a n c e  t o  r e v i e w  t h e  d o c u m e n t a r y  m a t e r i a l s  y o u ,  S e n a t o r  

S t e v e n s  a n d  C o n g r e s s m a n  Y o u n g  w i l l  a s s i s t  u s  i n  t h i s  e n d e a v o r .  

M r .  G r e g  C h a p a d o s  i s  w o r k i n g  o n  t h e  p r o b l e m  i n  S e n a t o r  S t e v e n ' s  

o f f i c e  a n d  I a m  t r a n s m i t t i n g  a  c o p y  o f  t h i s  l e t t e r  t o  C o n g r e s s m a n  

Y o u n g .

P l e a s e  l e t  m e  k n o w  i f  y o u  h a v e  a n y  q u e s t i o n s  a n d  w e  l o o k  

f o r w a r d  t o  h e a r i n g  f r o m  y o u  i n  t h e  n e a r  f u t u r e .

S i n c e r e l y ,

: h f

c c :  C o n g r e s s m a n  D o n  Y o u n g  

G r e g  C h a p a d o s



May 1, 1985 

MEMORANDUM

To: Committee members

From: Committee staff

Te: SJR 26 Background information

This afternoon, the committee is scheduled to take up SJR 26, which 
represents the next logical step in the process begun by SB 141. As the 
members will recall, SB 141 would require the State to relinquish its 
right to certain highway rights-of-way created by the federal government 
through a series of public land orders (PLOs) in the late 40s and 50s.

After two hearings in this committee, it became apparent that the 
administration was totally opposed to the concept of relinquishment, 
partly because the Federal Highway Administration (FHWA) had indicated 
that it would not participate in funding to repurchase the rights-of- 
way. SJR 26 asks that Congress direct the Department of Transportation 
through FHWA to participate in this funding.

When the committee last heard SB 141, FHWA presented a comparison of the 
differences they saw between PLO rights-of-way, and those created by the 
Act of 1947 (later extinguished). Their interpretation - that the PLO 
rights-of-way are not precipitated on the 1947 Act - is also that of the 
State Supreme Court and of DOT/PF, but it is substantially different 
from that of the proponents of SB 141. They contend that the PLOs were 
issued by the Interior Department to clarify and define the rights-of- 
way reserved under the 1947 Act. The Supreme Court disagreed with this 
interpretation, maintaining that the PLO1 s were authorized by an Act of 
1932, which gave the Interior Department general road-building and 
maintenance powers in Alaska.

The attached material contains correspondence researched after the court 
decision, which generally supports the contention that the Alaska Road 
Commission did not have adequate right-of-way reservation powers, based 
upon the 1932 Act, and therefore needed the 1947 Act and its consequent 
PLOs.

For further background on this issue, the members are asked to refer to 
their files on SB 141.



GERTIFiCATI

I, the undersigned, an employee of the State of Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

o f the original records of the State of Alaska as accumulated during the 

regular course of business, and that it is the established policy and practice 

o f this State to microfilm its records and to dispose of tne original records

after microfilm reproductions h*ave been made.

Date

02-519 (REV 8/78)

■BE)





( A l a s k a  J s » i a t e  l e g i s l a t u r e

S e n a te  tU ttm s p o rta ito n  (Eomm ittcc

Aon. John lb. (Jack) Coghill. Chuinnan

6cn. Paul Rsclier. Vice-chainnan
(Soil Milch Alxxxl
<Scii. Jau luiks

Sea Joe Joseplison

M E M O R A N D U M

TO: C o m m i t t e e  M e m b e r s  

F R O M :  C o m m i t t e e  S t a f f  

D A T E :  1 - 1 7 - 8 5  

RE: A n a l y s i s ,  S J R  29

S e n a t e  J o i n t  R e s o l u t i o n  29 is s e l f  e x p l a n a t o r y  a n d  s t e m s  f r o m  th e  d e s i r e  

o f  t h e  c i t i e s  m e n t i o n e d  i n  i ts t i t l e  to m a i n t a i n  j e t  s e r v i c e  t h r o u g h  the 

e s s e n t i a l  a i r  s e r v i c e .

I n c l u d e d  in  y o u r  p a c k e t  is a c o p y  o f  the r e s o l u t i o n ,  a n d  c o r r e s p o n d e n c e  

b e t w e e n  t h e  C i t y  o f  W r a n g e l l  a n d  t he U.S .  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

r e g a r d i n g  W r a n g e l l ' s  r e a s o n s  f o r  r e q u e s t i n g  t h a t  t h e  p r o p o s a l  to a l l o w  

C o n v a i r  8 8 0  a i r c r a f t  (a p r o p e l l e r  d r i v e n  a i r c r a f t )  be  r e j e c t e d .

Pouch V 

Juneau, Alaska 99811
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D O N  Y O U N G ustrict O ffices
C o rw E tiiw w  ro« All Alaska . « ! r  T V  V * . »nw  k • *

701 C STREET, BOX 3 
AN5H0ftA3£. Aluxa  W513 
TELEPHONE 007/271*5S7BW A S H I N G T O N  OFFICE 

2331 Rayburn B u tw w j 
TelEPHOn i 202/225-6765

COMMITTEE8:

Box 10, 101 12?WAVENUS 
fawarxs, aluxa ea.'oi 
Telephone 007/456-0210

MERCHANT M AR INE AND 
F ISH ER IE S

INTERIOR AND INSULAR 
AFFA IRS

(Bmtgraas of %  Httfteb & M e s

401 Federal Building 
P.O. BOX 1847

Juneau. Auska  88602 
TELEPHONE 907/586-7400

PO ST  O FF IC E  AND 
C IV IL S ER V IC E l&hmt uf Stejanesaifsttoes 

®«I}Ugton, S.CL 20515

501 Federal Bunowa 
KSTCrvivrt, Alaska W802 
Telephone 807/825-9680

FfT. 1. BOX 1805 
Kenai. Alaska 88611

Box 177 
Kodak. Alaska 88615

J a n u a r y  2 4 ,  1 9 8 6
P.O. BOX 1860 

Now* Alaska 89782

The H o n o r a b l e  J a c k  Coghill 
Chairman
Senate T r a n s p o r t a t i o n  Committee 
A l a s k a  State L e g i s l a t u r e  
P ouch V
Juneau, A laska 99811 

Dear Jack:

I am w r iting with regard to State Senate Joint Resolution 
29, w h i c h  requests the U.S. D e p a r t m e n t  of T r a n sportation to 
continue to require jet service to the communities of Cordova, 
Yakutat, Petersburg, Wrangell, and Gustavus, Alaska.

In the past, Senator Stevens, S e n a t o r  Murkowski and I have 
been successful in m a i n t a i n i n g  subsidized jet service to 
Southeast Alaska. However, due to the tremendous fiscal 
pressures caused by Graharam-Rudraan the chances for m a i n t a i n i n g  
this program beyond D e c e m b e r  31, 1986, a p pear doubtful.

In the meantime, I w i l l  continue to consult with the 
Department of T r a n s p o r t a t i o n  regarding the future of this 
program. Additionally, I will be a v a i l a b l e  to discuss the 
subject with y o u  in more detail when I travel to J uneau in 
February.

With best regards,

/



C ITY  of W RANGELL, ALASKA
IN C O R P O R A T E D  JUNE 15, 1903

B O X  5 3 1 , 9 9 92 9 (9071 874-2381

ADOPTED AUGUST 197Z

July 5, 1985

Mr. John V. Coleman, Director 

Office of Essential A ir Service 
U.S. D e p a rtment of Tran s p o r t a t i o n  

400 Seventh Street South W e s t  

Washington, D.C. 20590

Dear Mr. Coleman:

As an adde n d u m  to the enclosed Civic Part~~§’uestionnaire, the following letter 

w i l l  e x p l a i n  in more explicit d etail the importance of continued commercial 

jet s e r vice to the City of Wrangell.

Wrangell is a city of 2,376 p eople located on the northern tip of Wrangell 

Island in Central Southeast Alaska. There are no roads to Wrangell. It is 

accessible only by air or water. The entire economy of Wrangell is dependent 

on these two modes of transportation, relying heavily on commercial jet service, 

our only h i g h  speed access to the m a j o r  m a r kets of Anchorage, Juneau, and the 

lower 48 states. M o s t  of the p e o p l e  c oming to Wrangell, as a destination 

point, for business or p l easure, travel b y  commercial jet.

The m a j o r i t y  of our f ly-in tourist trade w o u l d  be unable or unwilling to come 

here if the only means a v a i l a b l e  w a s  by light aircraft, either scheduled or 
charter, for a v a r i e t y  of reasons. L i m ited vacation time, cumbersome scheduling, 
inadequate seating and l u g g a g e  space, hig h  cost, or just plain fear of flying 

in a light aircraft. The loss of scheduled jet service would be devastating 

to the V i s i t o r  Industry o f  Wrangell.

The F i s h i n g  Industry relies heavily o n  scheduled jet service~to transport their 

product to markets in the lower 48 states. Four of the five seafood processors 

located in Wrangell deal e x c l u s i v e l y  in fresh or frozen product that is shipped 

by air to select m a r kets in the lower 48. Seafood is susceptible to rapid 

spoilage and rapid p r i c e  f l u c t uation so it requires the.speed, special handling, 

and re a s o n a b l e  freight rates that c o m mercial jet service provides. Jet service 

enables our processors to ship their products and have them arrive on time, 

in edible condition, and at a feasible cost. Without this service, they would 

be severely handicapped i n  ser v i c i n g  their markets properly. They would face 

the distinct possibilities of c u s t o m e r  dissatisfaction, loss of revenue, and 

plant closure. The r e s u l t i n g  domino effect wo u l d  cause a drastic decline in 

W rangell's fishing fleet b e c a u s e  m a n y  fishermen would be forced to m o v e  to 

other ports in order to sel l  their product and others who were unable to move 

could be forced out of business.



C I T Y  O F  W R A N G E L L ,  A L A S K A

J o h n  V. C o l e m a n  

J u l y  5, 1 9 8 5  

P a g e  T w o

T i m b e r ,  o u r  m a j o r  i n d u s t r y ,  is h e a v i l y  r e l i a n t  o n  c o m m e r c i a l  j e t  s e r v i c e  

f o r  d e l i v e r y  o f  r e p l a c e m e n t  p a r t s ,  s m a l l  e q u i p m e n t ,  e x e c u t i v e  t r a v e l ,  a n d  

o u t s i d e  t e c h n i c a l  h e l p .  A  s i t u a t i o n  t h a t  w o u l d  b e  c o n s i d e r e d  a  m i n o r  b r e a k  

d o w n  i n  t h e  l o w e r  4 8  w h e r e  p a r t s  a r e  r e a d i l y  a c c e s s i b l e ,  c o u l d  c a u s e  a  s h u t  

d o w n  at  t h e  W r a n g e l l  M i l l  f o r  w a n t  o f  a s m a l l  b u t  e s s e n t i a l  p a r t  o r  t h e  

e x p e r t i s e  o f  a  s p e c i a l i s t ,  i f  s c h e d u l e d  j e t  s e r v i c e  w a s  n o t  a v a i l a b l e .

Wra.vjell's e n t i r e  e c o n o m y  e v o l v e s  a r o u n d  t h e  a b i l i t y  to p r o v i d e  e f f i c i e n t  

t r a n s p o r t a t i o n  f o r  t h e  g o o d s ,  s e r v i c e s  arid p e o p l e  t h a t  a r e  t h e  l i f e  b l o o d  

o f  o u r  c o m m u n i t y .  T h e r e f o r e  i t  i s  e s s e n t i a l  t h a t  t he f e d e r a l  g o v e r n m e n t  

c o n t i n u e s  t h e i r  s u p p o r t  o f  c o m m e r c i a l  j e t  o p e r a t i o n s  i n t o  W r a n g e l l  to  h e l p  

a s s u r e  t h e  f u t u r e  e c o n o m i c  s u r v i v a l  o f  o u r  C i t y .

S i n c e r e l y ,

Willi;

C i t y  o f  W r a n g e l l ,  A l a s k a  

W P ; f v

cc: C o n g r e s s m a n  D o n a l d  E. Y o u n g

S e n a t o r  T e d  S t e v e n s  

S e n a t o r  F r a n k  M u r k o w s k i  

G o v e r n o r  B i l l  S h e f f i e l d  

C o m m i s s i o n e r  L o r e n  L o u n s b u r y  

C o m m i s s i o n e r  R i c h a r d  K n a p p

E n c

«



N o v e m b e r  14, 1 9 8 5

S e n a t o r  R o b e r t  Z i e g l e r  

3 07 B a w d e n

K e t c h i k a n ,  A l a s k a  9 9 9 0 1

D e a r  S e n a t o r  Z i e g l e r :

E n c l o s e d  is a c o p y  of  M a y o r  P r i v e t t ' s  l e t t e r  to M r. W i l l i a m  

C. B o y d ,  w i t h  a c c o m p a n y i n g  p e r t i n e n t  c o r r e s p o n d e n c e .

W e  a s k  y o u r  c o n t i n u e d  s u p p o r t  i n  o u r  e f f o r t s  to m a i n t a i n  o u r  

p r e s e n t  l e v e l  of c o m m e r c i a l  j e t  s e r v i c e .  W e  a r e  j u s t  n o w  g e t t i n g  

b a c k  to s q u a r e  o n e  a f t e r  t he 1 9 8 2 - 8 3  m i l l  a n d  c a n n e r y  c l o s u r e s .

If w e  a r e  d e n i e d  t h i s  v i t a l  t r a n s p o r t a t i o n  l i n k  to o u r  m a r k e t s ,  

it w i l l  c a u s e  i r r e p a r a b l e  d a m a g e  to o u r  t w o  m a j o r  e m p l o y e r s  a n d  

t he c o n s e q u e n t  l o s s  of j o b s  w o u l d  s e v e r e l y  i m p a c t  o u r  e c o n o m i c  

b a s e .

J G : cd 

E n c l o s u r e

'
I



U.S. D e p a r tm e n t  o f  
T r a n s p o r t a t i o n

400 Seventh St.. S.W. 
W ashington, D C. 20590

Office of the Secretary 
of Transportation

October 29, 1985

Honorable W i l l i a m  Privette 

Mayor

P. 0. Box 531 

Wrangell, A l a s k a  99929

Dear M a y o r  Privette: ,

B y  O r d e r  85-5-89, the Department of Transportation requested carriers 
interested in providing essential air service to Cordova, Yakutat, Petersburg, 
Wrangell and Gustavus, Alaska, to file service proposals, with subsidy requests 

if necessary. The Department's request was prompted by the impending end of 

A l a s k a  Airlines' rate term for serving these carmunities o n  September 30, 1985.

Essential a ir service for each point, as established by Civil Aeronautics Board 

Or d e r  80-1-167, requires seven round trips per week with large aircraft (over 

60 seats). Off-peak season service at Gustavus requires only two round trips 

per week w i t h  small aircraft (up to 10 seats). The designated hubs for 

essential air service are as follows:

O r d e r  80-1-167 stated that although a  certain size of aircraft was indicated' 

in the essential a ir service determinations for points in Alaska, the Board 

wo u l d  be w i l l i n g  to rely o n  operations with different size aircraft to mee t  the 
essential a ir service requirements provided that the number of frequencies were 

adjusted accordingly to provide sufficient capacity.

Wit h  respect to Cordova, Petersburg, Wrangell, Yakutat and Gustavus, however, 

Congress has directed us to rely only on large aircraft to mee t  the essential 

air service requirements unless the state agrees to service w i t h  smaller 

aircraft. T h i s  Congressional requirement is effective through Dece m b e r  31, 

1986. In v i e w  of this requirement, we requested proposals for the period 

O c t o b e r  1, 1985, through Decem b e r  31, 1986.

Eligible Point Designated Hub

Cordova

Yakutat

Anchorage

Wrang e l l
Gustavus

Petersburg

Anchorage or Juneau 

Juneau o r  Ketchikan 

Juneau or Ketchikan 

Juneau

W e  are w r i t i n g  to the S t a t e  and the civic officials of each of these 

communities to advise them of the status of the case at this time and to 
request their p o sitions and comments on certain issues, as discussed below
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W e  received proposals to serve all five communities from Alaska Airlines and 

SEAIR A l a s k a  Airlines. A l a s k a  Airlines proposes to continue to provide its 

existing service pattern w i t h  B-737 and B-727 aircraft. SEAIR proposes to 

provide service wit h  Convair 580 aircraft, which would require the agreement by 

the State in order for us to consider it. SEAIR filed two proposals. The 

first proposal involves one daily round trip operated over a linear route, 

Anchorage-Cordova-Yakutat-Juneau-Petersburg-Wrangell and return. The carrier 

requests an annual subsidy of $577,620 for this proposal. SEAIR's second 

proposal involves turnaround service between Anchorage and Cordova; Juneau and 

Yakutat and Juneau and Peter s b u r g / W r a n g e l l . . S E A I R  requests an annual subsidy 

of $437,902 f or this proposal. SEAIR's proposals do not indicate specific 

schedules f or Gustavus. However, the carrier has indicated that it intends to 
serve the point.

SE A I R  has indicated that it does not want bo hold a rate conference unless the 

State agrees to considering service with the Convair aircraft. As a first 

issue, therefore, we have requested the State's position on whether or not we 

should consider proposals wi t h  this equipment. If the State agrees to consider 

SEAIR's service proposal, w e  w o u l d  hold a rate conference with the carrier.

W e  have concluded a rate conference with A l aska Airlines for its proposal, and 

the carrier has agreed to provide the service outlined in its proposal through 

December 31, 1986, for an annualized subsidy rate of $1,973,000.

In the event that the State does not agree, to consider SEAIR's proposal, we 

would appreciate receiving y o u r  comments on A laska Airlines' proposal and 

subsidy request for our consideration in making a  decision in the case.

Upcn receipt of y o u r  carments, w e  plan to submit a  recommendation to the 

Assistant S e c r e t a r y  on A l a s k a  Airlines' proposal and subsidy request.

If the S t a t e  agrees to considering SEAIR's proposal, w e  would hold a rate 

conference w i t h  S E A I R  and a f f o r d  A l a s k a  A irlines an opportunity to amerd its . 

subsidy request. Following the completion of those procedures, we w a ’id advise 

y o u  of the final service and subsidy requests and ask for your carment.' o n  the 

final proposals.

In order to complete this case as expeditiously as possible, w e  would 

appreciate receiving y o u r  response b y  N ovember 15, 1985. An original and five 

copies of y o u r  response should be sent to W i l l i a m  C. Boyd, Chief, Service 

Analysis D i v i s i o n  I, S-63, Department of Transportation, 400 7 th Street, S . W . , 

Washington, D.C. 20590. A  c o p y  of your ccmments should also be sent to each 

carrier. If you have any questions, please contact Bernard Calure of m y  staff 

a t  (202) 426-9813 o r  Dick S t e i n m a n  of c u r  A l a s k a  field office at (907)

271-5146.

Sincerely,

W i l l i a m  C. Bcyd, Chief 

Service Analysis Division I 

O ffice of Essential M r  Service



C I T Y  o f  W R A N G E L L ,  A I

I N C O R P O R A T E D  J U N E  1 5 ,  1 9 0 3

B O X  531, 99929 (907) 874-2381

November 13, 1985

Mr. William C. Boyd, Chief 
Service Analysis Division I, S-63 
United States Department of Transportation 
400 Seventh Street South West 
Washington, D.C. 20590

Dear Mr. Boyd:

In response to yours of October 29, 1985, requesting our position 
regarding the proposal from SEAIR Alaska Airlines, I am enclosing 
a copy of my original letter to Mr. John V. Coleman of your office. 
The letter, dated July 5, 1985, clearly outlines our position on 
the essential air service issue. All of the parties listed as 
receiving copies of the original letter have gone on record as 
supporting our position.

ADOPTED AUGUST 1972

In your current correspondence you indicate that SEAIR proposes 
service with Convair 580 aircraft for daily round trip service 
from Anchorage to Wrangell and points in between. SEAIR's pro­
posal, as outlined in your letter, gives me cause for great concern 
for a number of reasons.

There is no mention of service south to Seattle via Ketchikan 
or to other points in the lower 48. The Convair 580 has marginal 
passenger capacity for our peak seasons and would be totally in­
adequate to meet the freight demands of Wrangell, let alone the 
additional demands of cities to our north. This past year we 
shipped 600,000 pounds of seafood to markets in the lower 48 states 
plus an additional 200,000 pounds of miscellaneous freight and 
mail for a total of 800,000 pounds. An increase of approximately
375,000 pounds in a two year period. Wrangell Forest Products, 
our major employer, is dependent on commercial jet service to and 
from the lower 48 for parts, technical personnel and Pacific Rim 
customers. Eight thousand passengers arrived from the south in 
1985, the majority of which were tourists.

Our economic survival hinges on adequate air service. If we are 
unable to properly serve our timber, fishing, and tourism industries

. A S K .  A



Mr. William C. Boyd, Chief 
November 13, 1985 
Page Two
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it will cause an economic catastrophe. Please consider these points 
carefully during your negotiations.

v‘ • . . . • ■ '■ v‘ ' ’ - • ' ••i-   . ■

Mayor

WBP:fv

Enc.

cc: Congressman Donald E. Young
Senator Ted Stevens 
Senator Frank Murkowski 
Governor Bill Sheffield 
Commissioner Loren Lounsbury 
SEAIR Alaska Airlines 
Alaska Airlines
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E x e c u t i v e  S u m m a r y

The United S tates a nd the R epublic  of Korea have long 
e n j o y e d  cordial a v i a t i o n  r el at i on s . These i mp o rt an t allies have 
w o r k i d  t ogethe r to c r e a t e  a p r o c o m p e t i t i v e  air m a r k e t  in w h i c h  
c a r r i e r s  from bo th  c o u n t r i e s  ca n  op er ate pro fi ta bly. However, 
p r o g r e s s  in U. S .- K o r e a  a v i a t i o n  re la tions has rece nt l y be e n  
s t y m i e d  by the r e l u c t a n c e  of the U.S. to ratify the 1980 
M e m o r a n d u m  of U n d e r s t a n d i n g  (MOU) between the two nations.

The Re p ub l ic  of Korea s t r o n g l y  desires r a t i f i c a t i o n  of its 
1980 av i at i o n  a g r e e m e n t  w i t h  the United States. It b e l i e v e s  that 
the o b s t a c l e s  tc i m p l e m e n t a t i o n  of that a gr e em e nt  have been
remo v ed  and that c o n d i t i o n s  n ow  exist which will a ll o w an end to
the c u r r en t de a dlock.

A  series of a ir t r a n s p o r t  agree me n ts  b e t w e e n  the U.S. and 
Korea have c o n f e r r e d  s i g n i f i c a n t  advantages on U.S. ca rriers:

The U.S. has d e s i g n a t e d  14 car riers to serve Ko rea
w hi le  Korea has d e s i g n a t e d  one c a r r ie r to serve the '
U.S.

C ur re n tl y , U.S. a i r l i n e s  operate b e t w e e n  Seoul and 
fo ur t ee n  U.S. p o i nt s . In contrast, the Korean c a r r i e r  
is on l y  a l l o w e d  to serve  three points  in the U.S.

U.S. c a r r i e r s  p r e s e n t l y  have u n li mi ted rights to serve 
p oints b ey on d  K or ea and in fact serve five such points . 
Korean Air Lines (KAL) is not a u th o ri ze d  to se rve any 
b eyond points.

In addi ti o n to f a v o r a b l e  r o ut e  rights, U.S. c a r r ie r s se rving 
Korea e nj oy a u t o m a t i c  fare a pp r ov al , u n re s tr i ct e d c h a r t e r  rights, 
and the largest a m o u n t  of c a r g o  space allocate d to foreign 
c a r r i e r s  at Kimpo I n t e r n a t i o n a l  Airport. Th ese factors, c o u p le d  
wi th  the large v o l um e  of U.S. G ov er n me n t business, have e n a b l e d  
the three U.S. c a r r i e r s  to c o m p e t e  e ff ec t i v e l y  in the Korean 
m a r k e t  and to d e r i v e  s u b s t a n t i a l  pr ofits from their services.

A l t h o u g h  Korea has c l o s e l y  co op erated w it h the U.S. on 
a v i a t i o n  matter s,  and in fact, was one of the first c o u n t ri e s in 
the wo rld to ac ce pt a p r o c o m p e t i t i v e  bi la teral agreement, its 
r i gh t  to p r o vi de  s e r v ic e  to the U.S. is far m o r e  r e s tr i ct ed  than 
o t h e r  nations o f f e r i n g  t r a n s p a c i f i c  service. Taiwan, Thailand, 
the P hili pp in es and J a p a n  all en joy greater  route rights to the 
U.S. than Korea. M o reove r,  Ko rea 's c o n c i l i a t o r y  at t i tu d e on 
fares, des ig na tion, and c a p a c i t y  issues stands, in stark c o n t r a s t  
to the e xp e ri e n c e  of U.S. c a r r i e r s  in many European and Latin 
A m e r i c a n  nations.

The rights g r a n t e d  to Korea by the 1980 M e m o r a n d u m  of 
U n d e r s t a n d i n g  r e p r e s e n t  a r e a s o n a b l e  e xp an sion of its p r es en t  
a u t h o r i t y  to serve the U.S. In ret ur n for a dd i ti o n a l  b e ne f i t s



c on ferred on U.S. carriers, KAL will receive full traffic righ ts 
at Anchorage, and the same r i g h t s  wi th  re sp ect to C h i c a g o  and 
Oakland. For the first time, the 1980 a g r e e m e n t  also prov ides 
for beyond rights to a si ngle poi nt  in Europe. KAL's ex p an d ed  
route rights under the 1980 M O U  are c o m p a r a b l e  to the rights 
pr es e nt l y enjoyed by o t he r  A s i a n  nat i on s and still leave U.S. 
carriers with a s i g n i f i c a n t  ed ge  o v er  their Korean  cou nterpart .

Furthermore, the ri gh ts g r a n t e d  to KAL are m a t c h e d  by 
g r e a t e r  benefits for U.S. c a r r i e r s  s e r v i n g  Korea. The terms of 
the 1980 MOU per mitted U.S. c a r r i e r s  to c o n s t r u c t  a n ew cargo 
terminal at Kimpo I n t er n at i on al  A i r po rt  for their ex c l us i ve  use. 
Flying Tiger, the U.S. a l l - c a r g o  carrier, e x p r e s s e d  its in t ention  
to construct the Kimpo c a r g o  facility, but r e q u e s t e d  se veral 
c on ce ssions from the Kore a n G o v e r n m e n t  b e f or e do i ng  so. The 
Korean side ma de  each one of  these con c es s io n s,  including:

an increase in the a g r e e d - u p o n  size of the facility; 
and

an increase in the a m o r t i z a t i o n  period for the f ac il ity 
from the ten-year peri o d s p e c i f i e d  by Kore an  law to a 
twenty- year a m o r t i z a t i o n  period.

A ft er  obtaining these c o n ce s si on s , Flying Tiger  a d v is e d the State 
De partment that it no lo ng er o b j e c t e d  to the "i mm e di a te  
im plementation of each of the r ights g r a n t e d  to the Korean 
d es i gn a t e d  air carrier" as s p e c i f i e d  in the 1980 MOU.

Flying Tiger never b e g a n  c o n s t r u c t i o n  of the new cargo 
terminal because it lacked the n e c e s s a r y  f in a nc ia l r e sourc es  to 
com pl et e it. Instead, the Kor ea n  G o v e r n m e n t  p l e d g e d  its 
c om mi tm en t  to build the c a r g o  f a c i li t y and in fact, has a l re a dy  
c om m en ce d its c o ns tr uc tion. C o m p l e t i o n  is s c h e d u l e d  for early 
1986. Once the fac i li t y is finished, U.S. c a r r i e r s  will have the 
c a p a b i l i t y  to s e l f- h an dl e  all c a rg o  at Kimpo, f ul l y im plement in g 
Korea's commitments under the 1980 agreement.

While the terms of the 1980 MOU will have be e n m e t  by the 
Korean side, there is no s ig n  that the U.S. is p r e p a r e d  to ratify 
the agreement and im plement  its p ro visions.  Thus, KAL will be 
den ie d the ben efits p r o m i s e d  by the a g r e e m e n t  w h il e  U.S. car r ie r s 
con tinue to enjoy their a l r e a d y  s i g n i f i c a n t  a d v a n t a g e s  while 
r ec eiving additional rights  on top of that. B e c a u se  the 
co mmit m en t  of the Korean G o v e r n m e n t  to c o n s t r u c t  the cargo 
terminal at Kimpo has m o o t e d  U.S. o b j e c t i o n s  to rati fi c at io n , it 
seems gr os sl y unf ai r to f u r t he r  d e l a y  i m p l e m e n t a t i o n  of the 1980 
a g r e e m e n t .

By signing the 1980 M e m o r a n d u m  of Und er s ta nd i ng ,  the U.S. 
un de rt oo k a commit me n t to seek its r a t i f i c a t i o n  and adhere to its 
provisions. The U.S. s h o u l d  now p r ov e  as go od  as its word by 
ratifying and imp lem en ti ng the 1980 agreement.



A l a s k a  S t a t e  L e g i s l a t u r e

Senate

J a n u a r y  16 , 1985

Pouch V
State Capitol

Juneau, Alaska 99811

S e n a t o r  J a c k  C o g h i l l
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: S e n a t e  J o i n t  R e s o l u t i o n  30 (Relating to  
p a s s e n g e r  s e r v i c e  b y  K o r e a n  A i r  Lines 
in Anchorage)

De ar  S e n a t o r  Coghill:

T he a bo ve  c a p t i o n e d  bill is c u r r e n t l y  in y o u r  committee. 
A t t a c h e d  is b a c k u p  m a t e r i a l  on the bill; t h e r e f o r e  I w o u l d  
like to r e s p e c t f u l l y  r e q u e s t  t h a t  the bil l b e  s c h e d u l e d  for a 
h e a r i n g  at y o u r  e a r l i e s t  conven ience.

If y o u  or  y o u r  s ta f f h a v e  q u e s t io n s c o n c e r n i n g  thi s bill, 
do not h e s i t a t e  to  c o n t a c t  m y  office.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  in thi s matter.

S i n c e r e l y ,

S en at o r 
D i s t r i c t  C



ANCHORAGE TRAFFIC RIGHT FOR KOREAN AIR

1. Status of Traffic Right at Anchorage

a) Under the 1978 Memorandum of Understanding between R.O.K. and U.S.A., 

Korean Air has the right to operate to New York via Anchorage with 

stopover right at Anchorage.

b) Under the 1980 Memoradum of Understanding between the two countries, 

Korean Air was granted the right to operate to Anchorage. However, 

this Understanding has not been ratified so that the Anchorage right 

is not in force.

c) In 1983, Korean Air requested an exemption to provide air 

transportation between Korea and Anchorage. However, Korean Air's 

request was denied on the ground that the 1980 Memorandum of 

Understanding was pending.

2. Operating Status at Anchorage

a) Korean Air operates total 40 flights to New York and Los Angeles via 

Anchorage as a technical stop as follows ;

KE 018 ‘ Seoul - Anchorage - New York 6 flights per week
KE 017 New York - Anchorage - Seoul 6 flights per week
KE 015 Los Angeles - Anchorage - Seoul 4 flights per week
KE 098 Seoul - Anchorage - New York 6 flights per week
KE 097 New York - Anchorage - Seoul 6 flights per week
KE 084 Seoul - Anchorage - Los Angeles 5 flights per week
KE 083 Los Angeles - Anchorage - Seoul 5 flights per week
KE 082 Seoul - Tokyo - Anchorage - Los Angeles 1 flight per week
KE 081 Los Angeles - Anchorage - Tokyo - Seoul 1 flight per week

b) Korean Air also provides 3 round - trip passenger flights between 

Seoul and Europe via Anchorage as a technical stop with all flights.

... / 3. Needs



3. Needs of Direct Service between Korea and Anchorage

a) No direct passenger service of any kind is provided by any U.S.. or 

foreign carriers between Korea and Anchorage. Passengers wishing to 

travel between Korea and Alaska must use connecting passenger service 

which is inconveient, time-consuming and infrequent. And existing 

all-cargo service is via intermediate points with limited frequencies.

b) In the face of this dearth of air transportation service in the Korea 

- Alaska market, there is a great demand and urgent need for such air 

service by passenger and shippers alike.

c) The pressing need for improved air transportation service between 

Korea and Alaska also has been reflected by numerous expressions by 

support for Korean Air's service in the market by citizens, shippers, 

civic organizations and government officials in Alaska.



K O R E A N  A I R .
f&£E£5
CABLE ADDRESS: "KOREANAIRLINES"
C.P.O BOX 864 SEOUL. KOREA
TELEX: "KALHO K27520TEL. 7517-114, 771-66

J a n u a r y  24, 1986

A l a s k a  State Senate 
C o m m ittee on  Tr a ns p o r t a t i o n  
State C a p i to l B uildin g 
P o uc h  V
Juneau, A la s ka  99811 

ATTN: Ms. E l i z a b et h Zi egl er

Dea r Ms. Ziegler:

P u r su an t  to our te le p ho n e conve rs a ti o n of yesterday, I am 
e n c l os i ng  the b o o k le t  e n t it l ed  "U.S.-Korea A v i a t i o n  Rel ations  
and R a t i f i c a t i o n  of the U .S . - K o r e a  1980 M e m o r a n d u m  of U n d e r­
standing." Also incl uded is a two page "Executive Summary."

I trust that the i n fo r ma ti o n and statistics co nt a in ed  in 
these do c um e nt s  will prove  adequate support for the re so l ut i on  
being co n si d er ed  by the A l a s k a  State Senate.

As you m ay  be aware, K o re a n Air has be en e xerti ng  eve ry  eff or t 
for quite  some time to o b t a i n  au th ority for full traffic 
rights at Anchorage.

We s i nc e re ly  apprec ia t e the efforts being mad e by the A laska  
State Senate in this regard, and hope that the seed being 
p l an t ed  throu gh  the r e s o l u t i o n  will soon be ar  fruit.

M a n a g e r
Govern m e n t  Af fairs 
A m e r i c a n  R e gi on al  Offi ce 
KOREAN AI R

E nc l os ur e

Is

AMERICAN REGIONAL OFFICE HWY"LOS2 ^ \ ĉ 5TEL: (213)417-5200 RESV. (213)-184-1900



U. S. -K O RE A N A V I ATION R E L A T I O N S  AND 
R AT I FI C A T I O N  OF THE U . S. - K O R E A  

1980 M E M O R A N D U M  OF U N D E R S T A N D I N G

I. INTRODUCTION

Since the inception of air t r a n s p o r t a t i o n  between the Un it ed 

States and the Republic of Korea, a v i a t i o n  relations b e t we e n the 

two countries have been cordial and m u t u a l l y  beneficial.

However, several di f fe r e n c e s  of a m i no r nature have r ec ently 

threaten ed  to underm in e this close and con st r uc t iv e  relati onship. 

These differen ce s have caused the U.S. thus far to refuse to 

ratify and implement the provis io n s of an April 12, 1980 

M e m o r a n d u m  of Un d er s ta n di ng  (MOU) wi t h Korea concer ni ng  air 

transport services be tween the two countries. The relucta nc e of 

the U.S. to ratify the 1980 MOU has d e n i ed  sign i f ic an t  e conomic

benefits to air carr ie rs  on both sides of the Pacific.

The Rep ublic of Korea st ro ngly d e s ir e s r a t if i ca ti o n of its 

1980 aviation ag reement wi t h the United States. It b e li ev es  that 

the obsta cl es  to i m p l e me n ta ti o n of that agr ee m en t  have been

removed and that c on d it i on s now exi st  w h i c h  will al lo w  an end to

the current deadlock.

This paper will expl o re  the pr es en t  status of U . S . - K o r e a  

avi at io n relations, d e s c r ib e  recent steps to resolv' '-he 

ou tst a nd i ng  issues, and su ggest the a d v a n t a g e s  foi ..••t' t nations 

of an ea rl y and e q ui t ab le  r e so l ut i on  of their differ ences.
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II. A BRIEF HISTORY O F  U. S .- K O R E A N  A V IA TI ON RELATIONS

Ai r services between the U.S. and Korea have been go v er ne d  

for almost  thirty years by the 1957 U.S.-R.O.K. Air T ra n sp or t 

Services Agreement. The air transport rights grante d by the 

ori gi n al  agreem en t have been s i g n i f ic a nt l y expan de d through 

several amen dm en ts to the basic document. The latest series of 

neg ot i at i on s  resulted in the 1978 and 1980 aviation a gr eement s 

be tw ee n the U.S. and Korea.

The 1978 U.S.-R.O.K. M e m o r a n d u m  of Understanding, signed ad 

r e f e r e n d u m , sig n if ic a nt l y enha nc ed acc es s and com pe tition in the 

U . S. - Ko r ea  air market. The U.S. was given the right to de s ignate 

an u n l i m it e d number of c arriers  to pr ov ide service to Korea. 

More over, the two c o untrie s agreed to a system of mutual 

d i sa p p r o v a l  of fares and rates, increasing the likelihood of fare 

re duc ti on s and fare discounts. In exchange, Korean Air Lines 

(KAL) was gr anted traffi c rights to New York and passen ge r 

s to p o v e r  rights at Anchorage. The 1978 MOU also raised for the 

first time the issue of se l f- h a n d l i n g  of cargo by U.S. carriers 

at Kimpo  Int ernatio na l A i rp o rt  (Seoul). At the request of the 

U.S. delegation, Korea agre ed  to special prov is io ns for cargo 

handling  by U.S. carriers.

Pr ior to r a t if i ca t io n  of the 1978 M em o ra n d u m  of 

Un de rs tanding,  the United States req ue sted cl a ri f ic a ti on  of the 

p ro v is io n s go v er ni ng  cargo se lf - h a n d l i n g  at Kimpo. O n  Ma rc h 14, 

1979, the U.S. A m b a s s a d o r  in Seoul sent a letter to the M i n i s t e r  

of Fo rei gn Af fa irs s p e ci f yi n g the h andli ng  rights to w hi c h U.S.



car riers would be entitled. In the same letter, the U nited 

States demanded that the K o r ea n  G o v e r n m e n t  construct, or a l l o w  a 

U.S. c a r r ie r or U.S. ca rr iers to construct,  a new c a r g o  termin al  

for the exclusive use of U.S. airlines. Even though the 1978 MOU 

was sile nt as to the c o n s t r u c t i o n  of a dd i ti o n a l  c a r go  fa c il i ti es  

at Kimpo the Korean G o v e r n m e n t  ac ceded to the Un ited States' 

request. Following r e s o l u t i o n  of this issue, the United  Sta tes 

and Korea exchanged d i p l o m a t i c  notes r a t i f y in g the 1978 

M e m o r a n d u m  of Understanding.

On e year after the 1978 a g re e m e n t  was ratified, 

r ep r es en tatives from the U nited States and Korea ag ai n m e t  to 

d iscuss air transport re la ti ons be tw e en  the two countries.

During the talks, the Korea n G o v e r n m e n t  r e q u e st e d an e x p a n s i o n  of 

the route schedule so that Kor ea n A ir Lines could o ffer s e r v i ce  

to a dd it ional points in the Unit ed  Sta tes and p oints beyond. The 

d elegations, in an April 12, 1980 M e m o r a n d u m  of U n d e r s ta n di ng ,  

c on f er re d  on the Korean c a r r i e r  tra f f ic  rights to Anchorage, 

O a k l a n d  and Chicago and be yond rights to one p oint in Europe.

The new traffic rights, if implemented, wo ul d  p a r t i a l l y  rec t if y  

the route imbalance w h i c h  c u r r en t ly  allo ws U.S. ca r ri e rs  to 

op erate from any U.S. points via any i n t e r m e d i a t e  points to any 

point s in the R.O.K. and any p o in ts  beyond wh i le  r e st r ic ti n g the 

Kore an carrier(s) to only three U.S. g a t e w a y s  w i t h o u t  any beyond 

r i g h t s .



The 1980 MOU also pro v id ed  that the Korean G o v e r n m e n t  would 

give a U.S. carrier (Flying Tiger) the op ti on  to c on st r uc t  a new 

c argo terminal at Kimpo. If Flying Ti ger chose not to e x e rc i se  

its option, the R.O.K. would co ns tr uct the facility itself. The 

size of the facility would be no less than 2,688 square m e te r s 

and would allow for both inbound and o utbound  cargo h an d l i n g  by 

U.S. carriers. Under the 1980 M em or a n d u m  of Underst an ding, the 

traffic rights gr ant ed to Korean Air Lines, except the traffic 

rights at Anchorage, were to be ph as e d- i n and tied to co mp l et i on  

of the new cargo facility.

Although  authorized to construct the Kimpo cargo facilit y 

and initially expressing interest in doing so, Flying Ti ger 

d e c id ed  not to proceed. It informed U.S. au th or i ti e s in May 1983 

that it did not have adequate financing to build the p roposed 

facility. By choosing to forego construction, Flying Tiger  

d e l a ye d  pro gress on the new terminal, preve n ti n g KAL from 

ex erc i si n g its new traffic rights under the 1980 MOU.

The .1 980 Mem or a nd um  of Un d er s ta nd in g has not been ratified. 

A l t ho ug h  Korea has repeatedly propos ed  its ra ti f ic a ti on  to the 

U.S. Government, the United States has d ecli ne d to rati fy the MOU 

on the ground that the new cargo terminal at Kimpo mu st  first be 

co mplet ed  (notwithstanding the dec i s io n of Flying T ig er not to 

build the terminal as it o ri gi na lly stated it would). In o rder 

to resolve this issue and pr oc ee d with i m pl e me nt a ti o n of the 1980 

agreement, the Korean G ov er nment has deci d ed  that it will 

construct  the Kimpo cargo facility. C on st r u c t i o n  of the facilit y



is now under way and is expected to be completed by early 

Feb ruary 1986. When completed, the new facility, w hi ch will 

exce ed 4,032 square me te rs in size, will enable U.S. carriers  to 

se lf -h an dle inbound, outbound and transit cargo at Kimpo. Thus, 

wi th  co n st ru ction of the new cargo facility, the major issue 

st alling implementation of the 1980 MOU has been resolved 

a c cord in g to the terms of that ag re ement and in a m a n ne r  which 

shou ld be s a ti s fa ct or y to the United States.

III. BENEFITS UNDER THE U .S .-KOREA  AVIA TI O N AG REEMENTS

Despite the go od will that has g e n e r al l y pervaded U .S .-Korea  

a viatio n relations, the 1980 M e m o r a n d u m  of Unde rs tandin g is no 

cl os er  to ratificatio n today than it was five years ago. In 

large measure, the impasse over ra t if ic ation results from the 

p r ot r a c t e d  contr ov er sy over the cargo facility at Kimpo, an issue 

which, as ex plained  above, has now been resolved. However, also 

beh ind the failure to ratify the 1980 MOU is the view held by 

some in the U.S. av ia t io n co mm un it y that the agreement is 

"tilted" towards Korea. That is simply not the case. As the 

fo ll ow in g analysis de mo ns trates, the eco n om i c rights enjoyed by 

U.S. carriers under the 1978 and 1980 agr eements outweigh  those 

en jo y ed  by KAL. Moreover, the bene fi ts  enjoyed by U.S. carriers 

se rving Korea will only continue to grow as the Korean econom y 

d e ve lo ps and trade and comm erce be tween the two countries 

i n c r e a s e s .



A. Structure Of The U .S .-Korea  Air Market

The U.S.- Korea air m a rk e t is pr es en tl y served by one K orean  

c arrier (Korean Air Lines) and three U.S. carriers (Pan Am erican, 

No rthwest and Flying Tiger). Pan Am, Northwest, and KAL co nd u ct  

both pa s s en g er  and cargo operations. Flying Tiger is s t r i ct l y an 

all-cargo  carrier.

Under the U.S.- Korea bilate ra l agreement as m o d i f i e d  by the 

1978 MOU, the route rights e n j o ye d by U.S. carriers are far 

grea t er  than those aII.'.wed to KAL:

—  Wit h the right to d e signat e an unlimited number of 
carriers, the U.S. has desi gn a t ed  14 carrie rs  to serve 
Korea while Korea has d es i gn a te d  one ca r ri e r to serve the 
U.S. (Exhibit A, Table 4).

—  U.S. carriers may pr ov id e service between any po ints in 
Korea and any poin ts  in the U.S. Currently, U.S. 
ai rlines operate be tw ee n Seoul and fourteen U.S. points. 
In contrast, the Korean  carrie r is only allowed to serve 
three points in the U.S. (Exhibit A, Table 5).

—  W i t h  re spe ct to se rvice beyond each country, U.S.
car riers under the e x i st i ng  agree ment have un l im it e d 
rights to serve poi nt s beyond Korea wit h full Fifth 
Fr eedom rights!/ and in fact serve five such points and 
der ive sub stantial e c o n om i c benefits from such services. 
(Exhibit A, Tables 18, 19). KAL is not author iz e d to 
serve any oeyond points.

The imbalance in route rights severely limits the 

c o mp e ti t iv e  opportu n i ti es  av a il ab le to KAL. U.S. carri er s can 

now operate, in both directions, from any U.S. points, via any

intermed ia te  points, to any p oints in Korea, and beyond Korea to

! /  Fifth Freedom rights are rights granted carr iers of one 
country to carry local tr af fi c (i.e., pa ssengers and cargo) 
between the other country and a third country.



any p o i n t s  o th e r than certain Co m munist c o u n t r i e s .2/ KAL, on the 

other hand, has be en limited to the same route rights for 

a p p ro xi m at e ly  thirty years, wit h the single add it io n of traffic 

rights to New York and s to pover rights at Anchorage.

In a d d i t io n  to favorable route rights, U.S. carriers serving 

Korea enjoy au t om at ic fare approval, un r es tr ic ted charter rights, 

and the largest amou nt  of car go space al lo cated to foreign 

carriers at Kimpo I nter na ti onal Airport. These factors, coupled 

with the large volume of U.S. G ov e rn m en t business, have enabled 

the three U.S. c arri er s to compete ef fe c ti v el y in the Korean 

ma rk et  and to der iv e subs t a nt ia l  profits from their services.

As the Kor ea n economy continues to grow and as the 1988 

Summer O l y m p i c s  approach, U.S. carriers will have further 

o pp o rt u n i t y  to ex pl oi t  their advant ag es  under the existing air 

a gr ee ment be tween Korea and the United States.

B. T o t a l  M a r k e t  S t a t i s t i c s

By any o bj e ct iv e standard, the U .S .-Korea air mark et is 

large and rapidly growing. As of O c t o be r  31, 1984, the number of 

passe n ge r s tr a ve li ng b e t w ee n  Seoul and va rious points in the U.S. 

reached an annual figure of 496,813, a 69.4% rise over 1979. The 

st at is t ic s  for ca rgo tra ff ic  are similarly impressive:

141 ,1 57 ,000 pounds of c ar g o ferried be tw ee n the U.S and Korea 

last year, a 93.2% rise o ve r  1979. These figures es ta blish the

2/ in a cc o rd a nc e  wi t h the 1980 Me m or an d um  of Understanding, the 
Korean g o v e r n m e n t  co ns i s t e n t l y  has advise d the U.S. gover nm ent 
that this r e s tr i ct i on  on beyon d rights will be eliminated 
i mm ed iately upo n r a t i f i c a t i o n  of the 1980 agreement.



U. S.-K o re a  air m ar k et  as s e co n d lar g es t  of the transpacific 

p a s s e n g e r  mark e ts  (Exhibit A, Table 2), and f ourth larges t of the 

t ra n spacifi c mark e ts  for air c ar g o (Exhibit A, Table 3).

The U.S. p a r t i c i p a t i o n  in the m a r k e t  has been steadily 

rising over the past se ve ral years. Since 1978, the number of 

p as s en ge r s enplaned at Seoul by U.S. c a r r i e r s  has grown at an 

average annual rate of 18.2% (Exhibit A, Table 10). Ove r the 

same period, freight e n p l a n e d  by U.S. c a r r ie r s at Seoul has 

in creased each ye a r by an av er ag e rate of 15.4%. (Exhibit A, 

Table 10). As the traff ic  ca rr ie d  by U.S. op er a to r s has risen, 

so has the number of fligh ts  b e t w e e n  the U.S. and Korea. In May 

1985, w e ek ly  flights by U.S. c a r r ie r s s e r v in g the U.S.-Korea air 

m a r k e t  had risen by 31% o v e r  the p r i o r  year. The increase in the 

number of passenger, flights by U.S. carr ie r s has been 

p a r t i c u l a r l y  dramatic, nearly tri p li n g in fr eque nc y over the past 

seven years. (Exhibit A, Table 10A). Mo st  impressive of all, 

m e a s u r e d  in terms of ann ua l a v a i l a b l e  seats, U.S. carriers will 

pr ov i de  60% of p a s s e n g e r  c a p a c it y  in this m a r k e t  in 1985 compared 

to the 40% share held by KAL. (Exhibit A, Table 8).

Translat ed  into revenue, these figures m e a n  significant 

e arning s for U.S. airlines. Last year, U.S. car ri er s received an 

e st i ma te d  $153 m i l l i o n  fr om  p a s s e n g e r  o p e r a t i o n s  in the U.S.- 

Korea market . (Exhibit A, Table 13). C a r g o  o pe r at i o n s  gener at ed  

revenue of $68 million. (Exhibit A, Table 14). Total revenue has 

increased d r a m a t i c a l l y  o v e r  the p a s t  six years, an upward trend 

wh ich shows no signs of abating.



This analysis of the U.S.-Korea  air m a r k e t  conf ir ms the 

su bstantial oenefits received by the U.S. under its av i at i o n  

agreemen t with the Republic of Korea. Impleme nt a ti o n of the 1978 

MOU has dramat ic ally increased revenue and traffic for U.S. 

carriers operating flights to Seoul. R a t i fi c at i on  of the 1980 

MOU would continue this record of grow t h by e xp andi ng  the 

c om pe titive o ppor tu ni ties available to U.S. carriers.

III. AR GU ME N TS  SUPPORT IN G RATIF IC AT ION OF THE 1980 M E M O R A N D U M  OF
U NDERST AN DI NG

Ov er  the years, the give -a n d- ta k e of U.S.-R.O.K. 

ne gotiations has prod uc ed a series of ag reements, which have 

som ewhat improved the imbalance favoring the U.S. under the Air 

T ra nsport Services A g re em en t between the two countries. The 1980 

MOU is no exception to this pattern of c o nt i nu i ng  improvement.

Its terms provide for an exc hange of benefit s intended to e n h a nc e  

com petiti on  in the U.S.- Ko re a air market. The fol lowing a n a ly s is  

s ummarizes the policy and economic j u st if i ca t io n s for 

r at if ic ation of the 1980 MOU, from both the U.S. and Ko rean 

perspective.

A. Korea Has Been Extremely C o op e r a t i v e  In Av i at i on  Ma tt er s  
Wit h The U.S.

The Republic of Korea has always been forthco mi ng  in 

av iation relations with the U.S. As de mo n s t r a t e d  by the 

di scu s si o n below, it has accom mo d at e d U.S. interests on sever al  

ma tters resulting in sig ni ficant bene fi ts for U.S. carriers. 

R at i ficatio n of the 1980 MOU would p r ov i de  the basis for



- 1 1 -

c o n t i n u i n g  co op e r a t i o n  by the Ko reans in a viation  affairs and 

fu rther cem ent the cordial ties between the U.S. and one of its 

m os t  d e p e n d a b l e  allies.

1. The 1978 M e mo r a n d u m  of U n d e r s t a n d i n g .

The 1978 U.S.-R.O.K. M e m o r a n d u m  of Unders ta n di n g (MOU) was a 

p r e c e d e n t - s e t t i n g  agreement. At the time, the U.S. was 

a g g r e s s i v e l y  pu r su i ng  an "open skies" policy in bilateral 

a v i a t i o n  agree m en t s with foreign nations. "Open skies" meant 

g r e a t e r  co m pe t i t i o n  in international air ma r ke t s and was intended 

as the in t er n at io n al  c or olla ry  to d e r e g u l a t i o n  at home. Alth ough 

such a g r e e m e n t s  we re  unc om m on  at the time, Korea accepted a 

"liberal" bila te ra l treaty reflect in g the pr oc om pe t it i ve  policies 

of the U.S. Government.

Ko rea was the first m aj or  co untry in the Far East and one of 

the first c ou n tr ie s in the world to accept a pr oc om pe titive 

bi lateral. Wh il e m a n y  foreign g o v e r n m e n t s  refused to sign such 

p r o c o m p e t i t i v e  ag re e me n ts  in or d er  to p r ot e ct  their own carriers, 

Korea did not. Korea's ac cept a nc e  of such an ag reement was 

hai led by U.S. av i at io n  o f ficials  as a m a jo r  step in extending 

the "open skies" p o li cy  to Asia. In fact, shortly after the 1978 

a g r e e m e n t  w as  concluded, several other A si an  nations (i.e., 

Singap ore, Th ai la nd and Taiwan) f ollow ed  Korea' s lead and agreed 

to p r o c o m p e t i t i v e  bilateral a r r a n g e m e n t s  wi th the United States.

U n d e r  the "open skies" ap pr o a c h  of the 1978 MOU, U.S. 

ca r ri e rs  s e r vi n g Korea enjoy the u n r e s t r i c t e d  right to set fares, 

de te r mi n e frequenc y of service, and select routes. This
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co ntras ts  sharply with  the rights of U.S. carriers under other 

bilateral agreements reg arding air tran sp or t services including 

those between the U.S. and some of its m a j o r  trading p a r t ne r s and 

allies. Conside r the following:

—  Many bilaterals restrict the number of carri er s the U.S. 
can des ignate to pr ovide inte rn ational service. The 
agreements with Gr eat Britain, Canada, Mexico, Italy, and 
the Philippines, to name a few, all impose firm limits on 
the number of designations.

—  Many of the same agree me nt s also limit the routings over 
which U.S. carriers can operate.

—  Many bilaterals provide for unila t er a l d i s ap p ro v al  of 
carrie r fare initiatives. The agreem en ts  with Germany, 
Switzerland, and the United Ki ngdom per mi t pri or 
govern me ntal review of fares. Indeed, a spate of notices 
of rejection from the Br itish g o ve r n m e n t  last fall 
p re c ipitate d a ma jo r  crisis in U.S.-U.K. aviat io n 
r e l a t i o n s .

--- Schedules frequently are subject to p ri or  go v er n m e n t a l  
review. Under the av i a ti on  a g reemen t be tween the U.S. 
and Great Britain, carrie r schedule increases mu st be 
negotiated  every six months.

Significantly, these m a tt e rs  have never been the subje ct  of 

a dispute between the U.S. and Korea. The 1978 MOU gave the U.S. 

the right of un li mi ted d e s i g n a t i o n  of carriers, with no 

re st r ic ti ons on flight routes or schedules. Fares are revi ewed 

acc ording  to a mutu a l di s ap pr oval system under w hich U.S. 

carr ie rs  are ef fe c ti ve l y able to set fares as they wish. On 

m a tt e rs  of capacity, as on mo s t m a t te r s involving aviation, the 

U.S. and Korea see eye-to-eye.
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2. Mod if ic ation of the 1978 M O U .

When the U.S. sought additional rights for U.S. carriers, 

Korea once again acceded to its demands. The 1978 MOU was 

m od if ied to allow U.S. cargo carriers gre a te r se lf -ha n dl in g  

rights at Kimpo Interna tional Airport. The U.S. re fu se d to 

ratify the 1978 MOU until Korea sp ecified the se lf - ha n dl i ng  

rights that U.S. car riers would enjoy. An additional co nc ess ion, 

one which apparently is unique in the hi sto ry of bi late ra l 

agreements, involved the commitment of the Korean G o v e r n m e n t  to 

construct, or allow a U.S. carrier or U.S. carriers to construct, 

a new cargo terminal at Kimpo airport for the ex cl usive use of 

U.S. airlines.

3. Fifth Freedom r i g h t s .

Fifth Freedom rights, e sp ec ially important for U.S. 

carriers, have been hotly conte sted in neg otiation s conduc te d by 

the U.S. with other nations. Often, the av ai l ab il ity of Fifth 

Freedom rights de ter mines the economic vi ab ility of a p a r t i c u l a r  

route. Out of a desire to protect their own carriers, most 

nations are ex tremely reluctant to allow U.S. car riers traffic 

rights to points in ot he r countries. In fact, in the case of a

number of countries such as Peru and Greece, the issue of Fifth

Freedom rights led to the r e nu n ci at ion or n e a r- re n un c ia t io n of 

aviation agree ments wit h the U.S.

Not so in the case of Korea. U.S. carriers se rving Seoul

have full Fifth Fr eedom rights to serve beyond points and 

presently  provide such service to Hong Kong, Taipei, Manila,
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Osaka, and Tokyo. Moreover, U.S. carriers m a y  exercise Fifth 

Fr ee d om  rights beyond Seoul to poin ts  in the People's Re p ub l ic  of 

China if the 1980 MOU is ratified. Substa nt i al  traffic is 

ge n er a te d  by present Fifth Fre e do m markets. In 1982, the most 

recent y e a r  for w hi ch  figures are available, U.S. carriers flew 

197,179 pa ss e ng e rs  be tw ee n Seoul and Tokyo, and 25,277 be tween 

Seoul and Taipei (Exhibit A, Table 18).

Korea's co n ci li atory attitude on Fifth Freedo m rights is all 

the mo re  remarkable given  the fact that at p r e s e nt  it has no 

si mi la r rights in the U.S. Al th o ug h  the right to serve one 

beyond point in Europe was gra nt ed  by the 1980 M em or a n d u m  of 

Und erstandi ng , that right has been held in a beyance  by the 

failur e of the U.S. to rati fy the 1980 agreement.

4. Co mm e n ce m en t  of service by U.S. c a r r i e r s .

Korea follows a l a is se z-faire  a ppro ac h with respect to 

st ar t -u p service by U.S. carriers. Both Braniff and Pan Am were 

able to initiate service to Seoul with a m i n i m u m  of bother and 

delay. This is in stark cont ra st  to the di ff i cu l ti e s typically 

e x p e r i e n c e d  in Latin A m e r ic a  and Japan. Th ro u gh ou t  Central and 

South America, the pr o bl e ms  as so c ia t ed  with  st art-up o pe ra tions 

have be en  acute. C ha llen ge  Air Tr an sport e xp er ienced p a r t i c u l a r  

d if f ic u l t y  in G u a t em a la  and Peru, wher e its attempts to begin 

op er a ti o ns  m e t  delay af te r delay. B u r e a u c r a t i c  delays also 

stalled the com me n ce m en t of service by United  to Japan. The 

J apanes e relented only afte r intense p r e ss u re  from the U.S. 

including several re ta li a to r y m e a su re s  aga in st  Japan Air Lines.
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U. S.-Kor ea  avi ation relations have never re ached the nadir 

m a r k e d  by United's appli ca t io n  to serve Japan. U.S. car r i er s 

have be en  free to come and go from Seoul p re t ty  much as they 

p l e a s e .

As indicated by this review of U.S.-R.O.K. av ia tion 

relations, the Republic of Korea has been c oo p er a ti v e and 

fl exible in ragotiations with the Unit e d  States. The co rdial 

at ti t ud e  of the Korean G ov e rn m en t has led to p r a g m a t i c  a v i a t i o n  

ag reements, em phasizing a balanced  e xchang e of eco no m ic  rights 

and opportunities. It is anomalous, to say the least, that the 

nation whic h has c ha mp ioned "open skies" shou ld  respond to the 

Korean appr oa ch of lowering co n st ra ints and p r o m ot in g  c o m p e t i t i o n  

by r e fu si ng  to ratify the 1980 M e m o r a n d u m  of Unde rs t a nd i ng .  The 

p re se n t U.S. posi tion not only p en al izes a trusted A m e r i c a n  ally 

but un de rm in e s the basis for wha t has been up to now a very 

specia l relatio ns hi p between the U.S. and Kor^a wi th  re spect to 

avi ation affairs.

B. R at i ficatio n Of The 1980 MOU Will G u a r a n t e e  U.S. Ca r ri e rs  
Su ffi ci en t Space For S e l f -H a nd l in g Of Ca r go  At Kimpo 
In ternational Airport.

The 1979 letter from the A m e r i ca n A m b a s s a d o r  to the Kor ean 

Forei gn Minis tr y secured for U.S. carrier s the right to s e l f­

handle cargo at Kimpo airport. However, the size of the cargo 

area p r e s en t ly  used by U.S. carriers pre v en ts  them from s e l f­

handling all freight.
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The construction of a new c ar go  fa ci lity at Kimpo will 

pr ovide a co nsiderably larger space (in exce ss  of 4,032 square 

meters) for the exc lusive use of U.S. ca rg o carriers. The 

a dditio n of this space will remove the ph ys ic a l c on st r ai n ts  which 

c u rr e nt l y prevent U.S. carr ie rs  from se l f- h a n d l i n g  all their own 

cargo. Consequently, wi th  the co n st r u c t i o n  of the new facility, 

import, export, and transit cargo will be to tal ly s e l f- h an d le d by 

U.S. carriers.

C. The Route Rights G r a n te d  To KAL Under  The 1980 MOU Are A 
Reason able Ex p ansion  Of Its Present A u t h o r i t y  And Are 
Consist ent With Si m il a r Rights G r a nt e d To Ot he r Nations.

In ap proaching the 1980 a viation  negotiations, Korea sought 

an ex p a ns io n  of route rights for KAL. As pr e vi o us l y noted, these 

route rights were s ev er el y limited and far less than the rights 

e nj oy ed  by U.S. carrie rs  se rv in g Korea.

Pri or to 1978, KAL was restr ic ted to one U.S. r o u t e — from 

Seoul to Los Angeles, via Tokyo and with a m a n d a t o r y  stop in 

Honolulu. In the 1978 MOU, the U.S., in return for Korea's 

a cc e pt an c e of a "liberal" b i la teral agreement, gr an ted to KAL the 

right to provide p a s s e n g e r  and ca rg o se rvice to New York, with 

p a s s e n g e r  stopover rights (but not traffi c rights) at Anchor age. 

The 1980 MOU allowed KAL full traffic (as o p po se d  to stopover) 

rights at Anchorage, upon n ot i fi c a t i o n  by the Korean G o ve r nm en t  

that it had removed r e s tr i ct i on s on se rvice to Co mmun is t nations 

as par t of the "beyond rights" of U.S. c a rr ie rs  servin g Seoul. 

Under the same agreement, KAL was g iv en rights to Oakland, upon 

c om p le t i o n  of the new c ar go  faci li ty at Ki mp o In te rnational
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Airport. One year af te r the cargo fa c il it y  was completed, KAL 

was to receive rights to Chicago, and one ye a r after that, beyo nd  

rights from one point  in the U.S. to one p o in t  in Europe.

The new a ut ho ri ty g r a n t e d  to KAL as part of the 1980 MOU was 

not given for "free" but resulted from ne go t ia t io n s bet w ee n the 

U.S. and Korea. In each case, the new route rights w er e  cl os el y 

tied to addit io na l b e n e f i t s  for U.S. carr ie r s serving Seoul.

Moreover, the route rights g r a n t e d  to o th e r co u ntries under 

s imilar bil ateral a g r e e m e n t s  are far mor e s i gn i fi c an t than those 

gr anted to Korea u n de r  the 1978 and 1980 agreements. O t h e r  Asi an 

nations agreeing to p r o c o m p e t i t i v e  b i later al  ag r ee me n ts  recei ve d 

new route rights in return. Taiwan, for example, p r e s en t ly  

enjoys rights to Guam, Honolulu, Seattle, San Francisco, Los 

Angeles, Dallas, and New York, plus bey on d rights to a po in t in 

Europe and a point in e i t h e r  Ce ntral or South America. T h ai la nd  

enjoys rights to New York, Honolulu, Los Angeles, Guam, Se attle 

and one a dd it ional point, toge ther wit h beyond rights to Canada 

and Europe. Even c o u n t r i e s  wh ich have been r e st r ic t iv e  in rights 

granted to U.S. carri er s have enjoy ed  rights c o mp ar a bl e  to those 

conferred  by the U . S . - K o r e a  avi a t io n agreements. The U.S.- 

P hi li ppine agreement, for example, w h i c h  cont ains str ic t capacit y 

and d e si g n a t i o n  limita tions, gr an ts  P h i li p pi n e c a rr ie rs righ t s  to 

Guam, Honolulu, San Francisco, Los An g el e s and five p o in ts  to be 

elected, toge th er  wi t h  b e yo nd  rights to three co u ntries  to be 

selected.
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D. Im p l em e nt at i on  Of The 1980 MOU Will Mean Better 
Se rvice For Ch ic ag o  And San Francisco/Oakland.

The new route rights gr anted to KAL under the 1980 a g r e e me nt  

will allow a boost in service to ma rk ets which at pr ese nt are 

un de r develo pe d.  Al th ough Chicago and San Fra n ci sc o /O a kl a nd  

pr es en tly receive se rvice from U.S. carriers flying to Korea, 

traffi c and revenue generated by these points is far g r e a te r  for 

ot her t r an s p a c i f i c  markets. For example, there are t hi rt y -f o ur  

w e e k l y  p a s s e n g e r  flights to Tokyo from Chicago, non- stop and 

one-stop, with simil ar  service from San Fra ncisco 49 times a 

week. (Exhibit A, Table 20). Contrast this with the fr eq ue ncy 

of service to Seoul, wh ic h features only 16 weekly flights from 

Ch ic a go  and 12 flights from San Francisco. (I d .)

The figures for air cargo over these routes also indicate 

u n d e r d e v e l o p e d  markets. Last year at Chicago, air cargo export s 

to and imports from Korea stood at 11.5% and 14.5%, respectively, 

com pared to the same figures for trade with Japan (Exhibit A, 

Table 22). For San Francisco, the percenta ge s are 8.5% and 

13.8%. In ot he r cities served by U.S. carriers, the air cargo 

figures for the U.S.-Ko re a and U.S.- Japan mark e ts  reflect a much 

nar rower gap. (]jl. ). The addition of KAL service to C h i c a g o  and 

Oa kl a nd  w o ul d  spur c ompe ti ti on between carriers, lower fares, and 

promote the developme nt  of those markets. However, this will 

only come about if the U.S. implements the 1980 M e m o r a n d u m  of 

U n d e r s t a n d i n g .
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IV. A C T IO NS  TAKEN BY KO RE A C O N C E R N I N G  THE 1980
M E M O R A N D U M  O F  U N D E R S T A N D I N G

The 1980 MOU s t i p u l a t e d  se ve ral understandings. W hile the 

1980 A g r e e m e n t  has not been ratified, the Korean G o v e r n m e n t  has 

taken the n ec e ss ar y ac ti on s to im plement most of the m e a s u r e s  

a gr e ed  upon. U.S. c ar riers have al r ea d y been enjoying the 

b en ef its wh ic h  these u n d e r s t a n d i n g s  p r o v i d e  for, such as the 

s e t t l e m e n t  of a storage fa ci lity p r o b l e m  and ex em ption of U.S. 

c a r r i e r  grou n d  ha nd l in g  e q u i p m e n t  from the normally appl ic ab le 

c us t o ms  duties.

The m a jo r issue w h i c h  has p r e v e n t e d  U.S. ra t if ic at ion and 

i m p l e m en ta t io n  of the 1980 M e m o r a n d u m  of Understa nd in g concerns 

the c o n s t r u c t i o n  of an a dd i t i o n a l  cargo facility at Kimpo 

I nt er na ti o na l  Airport. The fo ll owing account of the delays 

s u rr o u n d i n g  c o n s t r u c t i o n  of the Kimpo cargo facility is intended 

to dispel  any m i s c o n c e p t i o n  that the Kor ea n Governme.it has 

d i s r e g a r d e d  its c o m m i t m e n t s  u nd er  the 1980 agreement by impeding 

p ro g r e s s  on the new ca rg o  terminal.

The 1980 M e m o r a n d u m  of U n d e r s t a n d i n g  provided that the 

Ko re an  G o v e r n m e n t  w o u l d  p r e s e n t  to U.S. carriers a specific 

pr o po s al  for the c o n s t r u c t i o n  of a new cargo facility and would 

p r o v id e  the op ti on for U.S. carrier s to construct the building. 

The a gr e e m e n t  fu rt he r p r o v i d e d  that, if the option was not 

e xercis ed , the Kore an  G o v e r n m e n t  w ou l d construct the facility  on 

its own.
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On May 8, 1980, less than four wee ks  a f te r  the a g r e e m e n t  was 

signed, the Korean G o ve rn m e n t  p r e s e n t e d  its sp e c if i c p r o p o s a l  for 

co nstruction of the new cargo fac i li ty  to the U.S. carriers. The 

proposal, which was a cc o mp a n i e d  by p r e l i m i n a r y  d e si gn  sketches, 

co ntemplated a facility of 2,688 squ ar e m et e rs  w hi ch  w o u l d  be 

erecte d immediately ad ja c en t  to the space then being a l l o c a t e d  to 

the U.S. carriers. In a letter dat ed Ju ne  13, 1980, Fly in g Tiger 

not ified the Korean G o v e r n m e n t  that it w as  e xe r ci s i n g  its option 

to construct the facility and re qu e st ed  that the f a c il i ty  be 

ex panded to comprise 4,032 square meters.

On Nov ember 17, 1980, the Kore an a ut h or it i es  a p p r o v e d  Flying 

Tiger's request, subject to the r e q u i r e m e n t  that the fa ci lities  

be constructed in c on f or m it y wi th  a pp l ic a b l e  Korean laws and 

regu lations and that, upon co mp let ion, title to the faci li t y be 

transfer red to the Ko rean Go ve r n m e n t  as p r e s c r i b e d  by the 

Na tional Properties Act, a r e q u i r e m e n t  w h i c h  all co m pa ni e s in 

Korea must co nf or m to.

In the months fo l lowin g the a p pr ov al of its proposal, Flying 

Tiger did not submit c o n s t r u c t i o n  plans or ot h er  info rm at ion 

regarding the facili ty  to the K o re an  autho ri ti es. Six month s 

later, Flying Tiger s u b m i t te d  to Korean a u t h o r i t i e s  a draft 

agree ment to lease pr e m is e s lo ca te d at Ki mpo in or der to de ve lo p  

and construct a cargo f acility  c o n s i s t i n g  of 3,360 squa re  meters. 

Because the draft a gr e em en t  s u b m i t t e d  by Flying Tig er  c on t ai n ed  

terms inconsistent wi th  re le v an t  Korean laws, the Korean 

authorit ies advise d Flying T ig e r that its dr aft a g r e e m en t  did not



co nform to Korean law and prov id e d Flying Ti ger with the

a pp ropriate forms and p ro c e d u r e s  to be followed in c o n ne ct i on

wi th  c o ns t ru ct io n of the facility. In June 1981, Korean

officials advised the U n i te d  Stat es  of the recent d ev e lo p m e n t s

co ncerning the cargo fa c i li t y at Kimpo.

On July 13, 1981, noting that Flying Tiger's delay was 

holdi ng up impleme nt at ion of the 1980 M e m o r a n d u m  of 

Understanding, the Ko re an  Min i s tr y of Tra ns p or t  sent a letter to 

Flying Tiger requesting it to commen ce  c o n s t r u c t i o n  "at the 

ea rliest possibl e date". Korean  o f fi ci a ls  ad vised the U.S. State 

Depar tment of the Mi ni s tr y  of T r an s po r t' s letter to Flying Tiger. 

Flying Tiger did not respond  to the letter.

Ov er the next thi rt ee n months, Flying Tiger informally 

raised several objections, through the U.S. Embassy in Seoul, 

co ncerning exi sting Korean laws g o v e r n in g  the c o n s t r u c t i o n  of 

facilities at Kimpo Airport. The p r i n c ip al  o b j e c t i o n  co n ce rn ed  

the a p pr ox im ately ten ye ar  a m o r t iz a ti on  pe ri o d  s pe ci f ie d  in 

Korean law —  a r e q ui re m en t  w hi c h ap pl ie d to all facil ities 

co nstructed by Korean Air Lines or any ot her pr i va t e com pa ny  at 

Kimpo Airport. On June 15, 1982, the K o re an  a u th o ri ti e s advised 

Flying Tiger that it wou ld  be allo we d to a m or ti ze the new cargo 

facility ove r 20 years and re quested "timely c on st r u c t i o n  of the 

air cargo facility for early i m p l e me n ta ti o n of the M e m o r a n d u m  of 

Unders tanding". The U.S. Embassy in Seoul also was a d v i se d  of 

this fact.


