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CORPORATE DEVELOPVENT
TECHNICAL SERVICES FOR
VILLAGE BUSINESS CORPORATIONS

127v4 MINNIE STRF.KT
FAIRBANKS. ALASKA
TELEPHONE: (907] 4S2-1MU

October 23, 1984

Dan Alex, President

Alaska Native Land Managers Association
Pouch 6699

Anchorage, AK 99502

Dear Dan:

Enclosed are copies of a recent MOD between BLM, DNR and DOT/PF
(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.
I have serious objections to them from both a land title and a land

management perspective.

To begin, RS2477 Rights-of-Way are rights-of-way which, 1if valid,
are rights granted outside the statutory realm of ANCSA or FLPMA, 1i.e.,
43 USC 932. Basically, if a right-of-way is to be determined valid,
the land over which it crossed bad to be vacant, unreserved, public lands
at the time use began and there has to be a determination, (frequently
in court if the landowner objected), that there was sufficient public use
or expenditure of public funds, to qualify under the statute. If determined
valid, the right-of-way width was usually ditch to ditch. The only entity
with the authority to adjudicate these rights is a court of law, not the BLM.

What this means in practical terms is that these rights-of-way have
never been identified in title documents granted to private landowners
in this state or elsewhere in the lower 48 until the State of Alaska pressured
BLM to insert these rights”®-of-ways in "native conveyances. Since BLM""Cannot, *
by law, adjudicate these rights, they are considered assertions until they

are proven.

IT a trail or road crossed a private landowners property and the land—
owner questioned the public®s right to use the trail, the owner may block
the .trail. .If the user objects,, he .can take the landowner, to court, .to protect....

his right of access, or vice versa.

The MOD, needless to say, was written without native input. It establishes
a de facto adjudication process which places these rights-of-way on BLM"s
land status documents and ultimately in Native Land conveyances.- The Native
landowner has no opportunity to protest. The State, on the other hand, has
gained another leg up on the private landowner by having these assertions
of rights placed on the public land records and Native land title without
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an opportunity for complete axifyudication in the proper forum. (Please
read their briefing paper clcseisly.) |If the RS2477 assertion ends up --in*
the land conveyance, the Corpocratioa receives a clouded title document
and faces potentially significcant management problems.

The management problems cxan be significant. First, most of these
RS2477 assertions are made on cbld winter trails; With modern technology
many people want to use these mderails in the summertime, a period when
it is impractical to use the trrail in its winter location, so they begin
to move this way and that to sntvoid the pot holes and permafrost areas
creating new trails and often sserious surface damages. This creates surface
damage-problems for the landcwimer. There is also a question whether the
public has the right to use a vrdnter trail in the non-winter months.

Secondly, as the DOT/PF brriefing paper points out, even if an RS2477
is determined to be valid, the s-state has reserved the right to decline to

maintain the rights-of-way. is leaves the landowner with continued resource
destruction and the public usz*=pg a potentially unsafe public right-of-way. In
simple terms, the state wants rets cake and eat it, too. | say that if they

want the rights of ownership, tithey should accept the obligation to manage and
maintain them!

My recommendation to the 32iative Land Managers 1is to consider these points
and, if they agree, Uevelop a sstrategy involving our congressional delegation
and state legislators to removes these assertions, from the public land records
until proven valid in the propeer forum and seek legislation that would require
the state to accept management irresponsibility when they assert title.

Sir

Paul C. Costello
President

POC/bap



CORPORATE DEVH . CPAVEWPSND
TECHNICAL SERVICES FOR
VILLAGE BUSINESS CORPORATIONS

12A4 MINNIE STREET
FAIRBANKS. ALASKA 99701

¢ A ttic ™ LEPH(>NE: (907) 452 16°]

November 1, 1984

Lavelie Black

Dept, of Interior N
Alaska Program Staff (311)

18th and "C" Streets, N.W.

Washington, D.C. 20240

Dear Lavelie:

Here is the letter and enclosures we discussed today. As 1 indicated,
they create problem? in three related areas.

1). To begin, if | were a native landowner, 1 would be offended that
BLM drafted such a document without any visible effort to involve the native
community. As my lawyer friends would say, "It flies in the face of ANCSA."

2). Next, the MCXJ establishes a de facto adjudication of less than
fee interests when BLM does not have the authority to adjudicate RS 2477
interests. The only forum to properly adjudicate them is with the landowner,
or if that proves to be unsuccessful, in court. The only Federal land title
to be prejudiced with these questionable assertions are native lands. In iry
experience | have never found a Federal patent in the Lower 48 which purported
to adjudicate an RS 2477.

3). It represents land management philsophy at its least, i.e., the
State would like title any way they can get it, but want "the right "to refuse
service"” (maintenance) to anyone. This creates a conflict between the
unsuspecting user and the landowner when a user attempts to use a damaged
trail and finds that he cannot because of permafrost degradation, for example.
Be makes the choice of not going or just moving the trail over a bit to avoid
the irmassable section. Hence, he infuriates the landowner by destroying
surface resources and trespassing. The user then faces an-"irate landowner,
possible criminal charges and the State who chooses to do nothing. The
Seventy Mile Trail in Eagle is a good example.

My solution is simple. Revoke the MCXJ and let the landowners and the
State decide in the manner most practical which right is valid and who is
responsible for that right. If a right is valid because there is a continuing
public use and need, then let the State seek the funds to maintain the
right-of-way on a case by case basis. BLM is helping neither themselves



nor the Native canrrnni.ty Dor, in the run, the taxpayers of this state,
in trying to decides «bat is best for a situation that they have no legal
obligation to be innvolved in.

I hope that -thins finds you well apd enjoying the fall season in
Washington. Give-mny regards to Bob.

Sincerely,

"Paul C. Costello
President

Enc: Letter to ten Alex
Briefing Panaer
i0l
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Northern Region
Division of Planning

REVISED STATUTE 2477 RIGHTS-OF-WAY

Legal Basis for RS 2477

Congress by the Act of July 26, 1866 granted rights-of-way for highways over
unreserved public lands, and by doing so, established an extensive network of
public rights-of-way in Alaska, This Act, now codified as43 U.S.C. 932,
Revised Statute (RS) 2477, states in full:

"The right-of-way for the construction of highways over public lands not
reserved for public uses is hereby granted.”

Although RS 2477 was repealed October 21, 1976 by Public Law 94-579, section 706
(90 stat. 2793), those rights-of-way previously established remain valid.

Geographic and Historical Development

In Alaska, RS 2477 rights-of-way are concentrated mainly in the Interior,
Western and Southwestern regions of the state and in the Copper River basin.
In Southeastern and along the Southcentral gulf coast, RS 2477 was not as
important to transportation because of the accessibility via water.

RS 2477 highways have provided much of the access to areasof Alaskain the
past and continue to do so. Historically,-these roads were used for trade
routes and access to mining areas. Today, they serve as access for mineral
development , forestry, recreation, agriculture, hunting, fishing, inter-
village travel, and access to homesteads, homes'ltes, and other land disposals.
Most of the well established, frequently traveled trails appearing on U.S.G.S*
topographic maps are RS 2477 highways.

Since the RS 2477 statute was written in such a brief end nonspecific manner,
it does not establish criteria for determining the location or width of the
rights-of-way nor does it define what constitutes a "highway.l What was
considered a "highway" 118 years ago when the law was passed differs greatly
from the modern concept. Further, a.procedure for identifying and claiming
rights-of-way was not established.

At this time, there is confusion and differences of opinion regarding the

location, validity and extent of RS 2477 highways in Alaska. Although RS 2477
highways-exist in several states, this issue has taken on special significance
in Alaska because of the remoteness' and inaccessibility of much of the state.

Additionally, the Alaska Statehood Act, the Alaska Native Claims Settlement
Act (ANCSA), and the Alaska National Interests Lands Conservation Act (ANILCA)
all initiated major changes in land ownership in Alaska.l As land is trans-
ferred from the Public Domain to the State, Native corporations, private
individuals, and other Federal agencies, there is a diversity of views regar-
ding access and land management policies. Some landownert wish to regulate
use by type of vehicle, weight, time of year, etc. Some favor preserving

DOTIFF HIVT&fcjC/VU [VKkJACLYSK



. access for local residents. Others prefer no access at all.

Furthermore, as land is conveyed, the validity of RS 2477ls is being questioned
Currently, in land conveyance documents, RS 2477 rights-of-way are protected
only with the clause, "valid existing rights,” with no visible evidence of
them on the Federal or State land status plats. The existing Trail Inventory
File, which catalogs many RS 2477 roads, is at a scale of 1:250,000 (standard
U.S.G.S quad map) and does not show the the location of RS 2477's in sufficient
detail to allow them to be entered on the land status plats.

Need for Procedures

Confusion among State and Federal agencies and private landowners as to the
implementation of RS 2477 continues to hinder management and use of these
highways. It has become apparent that the public requires assistance in
identifying RS 2477 roads. State, Federal and local governments, Native
corporations, and other property owners need to know the location and autho-
rized uses of RS 2477 roads in order to reasonably manage their lands.

For rights-of-way, land selection, land claims and other land transfer actions,
12nd status plats serve as part of offical records of land ownership for both
the Federal government (through BLM) and the State government (through DNR).
It is In the State's and the public's interest to establish these RS 2477
claims on both State and Federal land status olats, thereby asserting the RS
2477 claim and identifying Its location. Placing the roads on the status
plats would give more credibility to the State's claims and would establish,
for the record, both a file and a geographic document asserting the claims.-.
Thus, when land is conveyed, the State and public RS 2477 claims would be
much more viable than simply a "valid existing rights" clause in a conveyance
document. The location of each trail would be generally established, there-
fore it would be obvious to anyone researching land status that a right-of-way
claim exists across a particular parcel.

If the State documer*s its claims, other parties are put in the position of
challenging the Stat 's claim rather .than vice versa. Presently, the State
would have to prove ‘ /alid existing rights,” on conveyed land. If the trails
were already on the status plats, anyone who disareed would be in the posi-
tion of challenging the State's claim. Asserti-ng an RS 2477 claim in this
manner is only an administrative determination’' since BLM does not adjudicate
RS 2477 claims. If someone were to challenge the State, the State's claim
would still have to be proven in court; however, we certainly would be in a
much better position to do this.

Other Findings

Discussions with DNR personnel In Anchorage who had been investigating regu-
lations and court decisions relating to RS .2477's revealed the following

points:

1) It appears that the definition of what constitutes a "highway"
(which is the term used in the statute), Is a matter for each state to deter-
mine. In Alaska, AS 19.45.001(8) defines a highway as that which “...includes
a highway (whether in the primary or secondary systems), road, street, trail,
walk, bridge, tunnel, drainage structure an other similar or related structure
or facility, and right-of-way thereof...”



* . 2) DOT&PF has management authority on PS 2477 where they occur on non-
state land. Where RS 2477's occur on state land, DOT4PF has concurrent
authority with the state agency having management authority over the land

(usually DNR).

3) The courts have held that acceptance of an RS 2477 does not "impose
on the public authority the duty to maintain." Therefore, a perfectly valid
management decision might be to provide little maintenance or not to maintain
a particular trail at all. Additionally, lack of maintenance over the years

does not imply abandonment;

4) There are contradicting legal opinions regarding use restrictions,
right-of-way vacations, and the role of a local government (ie. boroughs) In

the management of RS 2477's.
Task Force on RS 2477

This- issue was discussed at the Annual Meeting between the Bureau of Land and
Regional Management (BLM) Fairbanks District Office and DOT&PF Northern
Region on April 27, 1984. At that meeting It was decided to form a regional
"task force" to discuss the situation. The Alaska Department of Natural

Resources (DNR) was invited to join.

The Task Force on RS 2477 rights-of-way held its first meeting June 15, 1984,
BLM, DNR and DOT&PF were present* The meeting established guidelines and
procedures for asserting RS 2477 claims and having them established on the
land status plats. The procedure is as follows:

1) A claim can be asserted .by the State or any private individual.

2) A cover letter asserting a claim or accepting an RS 2477 grant must
be submitted along with documentation suporting the date claimed. The date
should preferably be based on expenditure of funds (public or. private) or the
earliest known date of public use. (An individual's time in constructing a
road could be "translated” into funds),

3) A map at a scale no smaller than 1:63,360 depicting the route must be
submitted with the supporting documentation and cover letter.

4) The trail number and quad number from the existing Trail Inventory
File should be noted (I!f applicable) for clarification and cross-reference,-

5) BLM will review each claim to verify that the land was “unreserved
public land" as of the date claimed.

6) BLM will issue a serial number and establish a casefile foreach
claim, as will DNR and DOT&PF. All correspondence should reference these
numbers.

e7) BLM will plot each trail claimed on their Master Title Plats and

DNR will plot each one on the State's land status plats*
8) In order to prevent confusion, either DNR or DOT4PFw ill have the

responsibility of submitting all necessary information to BLM.
9) AIlI files, including maps, supporting data, etc., established by one
agency should be duplicated and forwarded to the other agencies.

R$ 2477 Coordination Committee for Northern Alaska

To provide a orderly manner for claiming RS 2477*s and to avoid duplication
of effort, the Task Force has suggested establishing an "RS 2477 Coordination
Committee for Northern Alaska.” This committee would consist of representa-
tives from BLM, DNR and DOTIiPF. Its purpose would be to coordinate and

-3 -



prioritize efforts on asserting RS 2477 claims, to discuss any areas of
disagreement and to keep each agency Informed on the other agencies' efforts*

RS 2477 Management Review Board for Northern Alaska.’

Regarding the management of these roads, the Task Force has recommended
establishing an HRS 2477 Management Review Board for Northern Alaska,"wThis
board would provide a forum to discuss differences relating to the management
of RS 2477's, Problems which have come up in the past such as use restric-
tions, requests to vacate, and alignment, will continue* With contradicting
legal opinions, an inter-agency forum for handling these issues would benefit
all concerned and provide a multi-agency response to problems. Discussions
could lead to possible solutions. Recommendation passed by this board would
show a concerted effort by all agencies involved to provide thoughtful

. Mmanagement actions. This would also provide one.agency with the means to
.seek additional support in making a management decision* Additionally, ar\y
decision would be the result of the actions of several agencies rather than
the decision of just one. DOTSPF as manager or co-man'ager of these roads
would have veto power over any board recommendation.

Composition of this board would consist of two members from. BLM, DNR and
DOTAPF, with one member from the Citizens' Advisory Commission on Federal =
Areas and one invited member from a related professional organization (l.e.#
an officer of the International Right-of-Way Association). Temporary member-
ship could be extended to governmental land managing agencies affected by
matters under discussion and to private land owners affected. The board

would meet as needed at the request of any board members.
Memorandum of Agreement

To implement the Task Force recommendations, a preliminary Memorandum of
Understanding (MOU) between BLM, DNR and DOT&PF has been- drafted. At this
time, the MOU would exist only between BLM's Fairbanks District Office* DNR's
Northcentral District, and DOT&PF's Northern Region. Northern arid Interior
Alaska is most affected by RS 2477 roads. Since the Fairbanks offices of
these agencies have begun efforts, and established a precedent with the
Bulenberg Trail, it was felt that an MOU at tha District/Regional level would
serve as”a "testing area" for this procedure. ‘Also, the archives of the
University of Alaska-Fairbanks are the largest in the state, making Fairbanks
better suited for the histordal research. Should this procedure succeed

(as we are confident it will) then this MQOU,-or one similar, could be ex-
tended to other regions. A copy of the draft MOU is attached.

The participating agencies are in agreement that an effort such as this seems
long overdue. It has the enthusiastic support of the BLM Fairbanks District
Manager, Carl Johnson, "/ho will be presenting this issue and the MOU concept
to the BLM Advisory Council meeting on August 15, .1984. and to the Haul Road

Meeting on August 23, 1984. It also has the support of the DNR Northcentral
District Manager, Division of Land and Water Management, Jerry Brossla*

Program Needs

In order to complete this project, a commitment by DOT&PF and the other agencies
IS necessary. The prioritization and assertion of RS 2477 roads would be an
ongoing process over several years (estimated 5 years for 100-150 trails).
Historical research, personal interviews and preparation of maps are the



specific tasks needed .or asserting.the claims and ha,»ng them plotted on land
status plats. A rough estimate indicates that this effort would require
approximately $100,000 per year which would provide for the research of

20 - 25 trails per year. This estimate is based on the time and effort actually

spent for the Bulenberg Trail acquisition.

In order to accomplish this, there are a number of alternatives for DOT&PF to
econsider, e

a

1) Funding Sources

a) A current source of capital money is in the Bulenberg Trail
Aquisition project which has $95,000 rema'.i.ng. This money was
appropriated by the State Legislature ft/ the purpose of aquiring
the right-of-way of the Bulenberg Trail. DNR researched historical
data and interviewed several. peopJe and asserted an RS 2477 claim.
Since the right-of-way was secured In this manner (by DNR) most of
the existing DOT4PF funds remains unspent. However, legislative
action would be necessary to enable us to use the money on other
trail acquisitions.

b) An item could be included in the FY 86 CIP Submittal which
would change the existing Bulenberg Trail legislation and appropriate
additional funds.

c) The RS 2477 activities could be included in the FY 86 DOT&PF
operating budget as contractual and/or personal services.

2) Organization/Staffing

a) Should in-house staff be used, this project could be handled by
either Planning, Right-of-Way or.Special Projects. The decision of
which group(s) to use would depend upon the manpower available and
the funding levels of each section,

b) An alternative is to contract this project out to an independent
firm which would prepare maps and research historical data for.our use.
This would require project management within DOT4PF.

c) Another alternative is a cooperative agreement with the University
of Alaska-Fairbanks, using a Reimbursable Services Agreement (RSA).

A university student could research historical data and provide the
map(s) for the trails, This alternative has the advantage that
DOT&PF would have more direct control over the person(s) doing the
work. In addition this would probably be the least expensive alter-
native. Since this work is not so much difficult as it is time
consuming, this project would be ideal for a student.

Recommendations

The MOU betweenBLM, DNR and DOTSPF should be reviewed and signed so this
project may begin in a-timely manner. First it must be decided whether



DNR or DOT2PF shall u ve the responsiblity io submf+ the'supporting
documentation to BLM.

We recommend that OOT&PF seek a revisled program change from the Interim
legislative committees to use the Bulenberg Trail appropriation for RS 2477
right-of-way acquisition. This amount could be used for the first year's

work, beginning in FY 85.

Further, we recommend that an agreement with the University Df -Fair-
banks be entered into to establish a cooperative arranaement with a "graduate
level student(s) to research the historcial data for the trails and possibly
to provide the maps needed.

The Coordination Committee should be appointed and meet promptly to establish
the "first priority" trails so that the first efforts will begin with inter-

agency cooperation.

Adequate funds should be budgeted in the FY 86 Capital and Operating Budgets
to continue this activity.

DP: dp
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Ruth Kalman
University of Denver Extern

INTRODUCTION
The "Federal Land Policy and Management Act of
1976", Pub. L. 94-579, 90 Stat. 2493, .Oct, 21, 1976 (herein
also cited as the 1976 BLM Organic Act) provides a comprehensive
plan for the management of the public lands of the United
States. Title V of that Act contains provisions for obtaining
rights of way "over, upon,” under or through" the public lands
and national forest system. Title VII of the Act recites
the effect on existing rights and lists those statutes which,
were repealed upon the October 21, 1977 effective date of
the Act. One such statute repealed in its entirety was
R.S. 8§2477. That statute provided that: "the right of
way for the construction of highways over public lands,
notss”™i reserved for public uses, is granted". 43 U.S.C..
§932, Act of July 26, 1866, ch. 262, § 8, 14 Stat. 253.
The statute has been construed as an offer by the Federal
government for a right of way for public highways across
public lands, said offer being effective upon acceptance
|
by the State or by public use. .The case lav; interpreting
the effect of this statute was concerned with such issues as:
a. What constitutes "acceptance" of th? grant;
b. What effect acceptance had on miningl
homstead and other claims;
c. The date used in determining what consti-
tutes "public lands, not reserved for public
use" and;
d. The width of the public highway.
These issues w ill necessarily be important to the issue

which is the subject of this memorandum. That issue is



v.-hcf.her or not the repeal of R.S. 52477, effc..tive upon the
enactment of the 1976 Federal Land Policy and Management

Act, has any effect upon the rights granted and accepted

before the repeal. Title VII of the 1976 Act provides
that: "Nothing in this Act, or in arty amendment made by '
this Act, shall be construed as terminating any valid

lease, permit, patent, right-of-way, or other land use
right or authorization existing on the date of approval
of this Actl. Sec. 701(a), Title VII, 90 Stat. 2793.
Moreover, Section 509(a) of the 1976 Act states that
"nothing in this title shall have the effect of termin-
ating any right-of-way or right-of-use heretofore issued,
granted, or permitted. However, with the consent of the
holder thereof, the Secretary concerned may cancel such

a right-of-way or right-of-use and in its stead issue a
right-of-way pursuant to the provisions of this ¢title ."
[emphasis added.]. The main issue of this memorandum can
therefore only be resolved through an examination of the
character and extent of the rights which were granted

and existed under R..S. 8§ 2477 prior to its repeal in 1976.

Ail OVERVIEW OF THE MATURE OF THE OFFER AMD
THE ACCEPTANCE OF THE R.S. § 2477 HICHsSJAY GRANT

A. Nature of the Grant

R..S. 82477 was an offer to dedicate any unreserved
public lands for the construction of highways. The offer
has been generally recognized as a present grant of an
easement over public lands for highways. E.G. Wallowa
County v. Wade. 72 P. 793 (Ore. 1903). It is also generally
held that the grant becomes effective upon the date of
acceptance. That a. grant does not become effective until
accepted by the grantee was said to be "almost elementary”
by the Court in Ramstad v. Carr. 154 II.W. 195 (N.D. 1915).
Similarly, the Court in Lovelace v. Hightower, 160 P .2d 864
(N.M. 1946), recognized that an offer to dedicate land must

be accepted to become effective. Before looking wit what



constitutes acceptance and the effect of such acceptance
on the grant, it is important to inquire into the nature
of the grant itself. This w ill be the scope of the .
following section.

1. R.S. § 2477 WAS A PRESENT, ABSOLUTE
GRANT OF A RICHT-OF-UAY OVER THE PUBLIC LANDS.

In reviewing plaintiff's claim for damages for the
appropriation of his property lying along s ;ction Ilines for
use as a public highway, the Court in Wells v. '"Pennington
County, 48 N.H. 305 (S.D. 1891) construed the R.S.

§ 2477 grant as follows:

Its words . . . import an immediate transfer
of interests, not a promise of a transfer in the
future . . . The object of the grant was co enable
the citizens and residents of the states and
territories where public land belonging to the
United States were situated to build and construct
such highways across the public domain as the
exigencies of their localities might require,
without making themselves liable as trespassers.
.And when the location of the highway and roads was
made by competent authority or by public use,
the dedication took effect by relation as. of
.the date of the Act; the Act having the same
operation’upon the lines of the road as if .

I

specifically described in it.
48 K.U. at 306. [emphasis added.] The Court further recited
theopinion of Justice Field in his decision in Railroad Co.
v.Baldwin, 103 U.S. 426 (1880) which concerned a right-of-
way grant to the railroad company in a similar type of
congressional grant R.8. §2477. Quoting Justice Field, the
Court in Wells stated:

The language of the Act here, and of

nearly all congressional acts granting lands, is
in terms of a grant in penesan ti. The Act is a
present grant. 'There is hereby granted' are t h e
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»oci™nstid. and they import aMirrr.odi.nr.o cruder
of interests, «n that, when a route is definitely
fixed. the title attached from the date of the Act.
"The grant of the right-of-way =+« , . is a present

absolute grant, subject tc no conditions except

those necessarily implied, -- such as that the road
shall be constructed and used for the purposes
designated. Nor is there anything in the policy

of the government with respect to the public lands

[ 1e
which would call for any qualification of the 1
terms, J Those lands would not be the less valuable
for settlement by a road running through them.
On the contrary, their value would be greatly
enhanced thereby . . . we see no reason, therefore,
for not givii.g to the words of present grant, with
respect to the right-of-way, the same construction

[as] to the grant .of lands . . . (emphasis
added.)

The Court then addressed the contention that the grant was
not an absolute grant but only a general offer effective
when accepted under the theor; that a grant "like any other
contract" Tttust have a grantor and grantee and an offer not
accepted is not a contract. In the words of the Court, it
was held that:

It mayi, however, be admitted that the right
acquired by the territory or the public was necessarily
imperfect until the land accepted for highways was
survej'od, and capable of identification;
but when the land was surveyed, and the various section
liner, were designating it to be public highways as far m.
as practicable, the right of the territory attached to
them for that purpose, and t.ook effect a? of the date
of the territorial law . . . The Act of Congress giving
the right-of-way for the construction of highways over
public: lands, and the territorial lav; declaring all

such lines, as far as pract." cable, to be public high-

ways, and designating such highways tio be 66 feet :
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wi.dc, are noticed tio all persons filing on public lands
subsequent to the passage of these .laws that they LaV.e
them subject to the right-of-way for highway purposes
The territorial law located the highways upon all public
lands upon the section Ilines, and this public grant
or dedication was so accepted, and became valid as against
the government, and therefore valid as against its subse-
quent grantee
[AS HW. at 307-303.] (emphasis added:)
It can thus be concluded that, according to this opinion
of the South Dakota Supreme Court, the R.S.. 82477 was tox
an absolute, present grant effective upon acceptance,
acceptance in that case .being the territorial lav; declaring
all section lines to be rights-of-way.
The courts have generally followed the opinion of
the Walls Court. Thus,, the Nebraska Court in Streeter v.
Stalnakcr 85 N.U. 47 (Neb. 1901), stated that R.S. 82477
"was a standing offer of a free right-of-way over the
public domain, and as soon as it was accepted in an
appropriate manner by the agents of the public, or the
public itself, the highway was established". 85 N.U. at 48.
Accord. Tholl v. holes, 70 P. S31 (Kan. 1902). See
also, lieRosa v. Bohtycr. 22 P. 393 (Cal. 1889).
In Town of Rolling v. Emrich, 99 N.U. 464 (Wis. 1*904),
the Court said that R.S. 8§ 2477 "is doubtless a present
grant of a right-of-way over public lauds, but it does
not become effective until accepted by the public". 99 N.U.
at 465. Accord, Hillsboro Hat. Dank v. Ackerman,
189 N.U. 647 (N.D. 1922). Moreover, the Court
in Uildcnioss Society v. Morton. 479 172d 842 (D.C.. Cir.
1973), cert. den. 411 U..5\ 9L7, concerned with the rights-
of-way and special land-uso permit:; for the trans-Alaska

oil pipeline, stated that U.S. 82477 "acts as a present

grant which takes effect as soon as it is accepted by the.



A “A

2. THE MEANINC OF "PUBLIC I.Atl)5J MOT RESERVED
FOR PUBLIC USE"™ UNDER R.S. §24/7.
C.»W
The abovfi-ci.Lcd”~scancl for tilic pri.ncJ.ple Chat the
highway grant was a present, absolute grant for rights-of-

way across any public lands not reserved for public use

which were owned by the United States at the time of the

grant. The effect of the grant being a "present"”, one is
that upon acceptance, the acceptance w ill relate back and
become effective from the date of the grant. Faxon v.
Lallie Civil Tp.. 36 N.D. 634, 163, N.M. 531 (1917), citing,

Township v. Skauge. 6 N.D. 388, .71 N.M..544; Wells v.
Pennington Township. to S.D. 6, 48 N.M. 305, 39 Am.

St. P.ep. 758; Railway Co.'v. United States, 92 U.S. 733, 23
.L.Ed. 634; Railway Co. -v. Baldwin. 103 U.S; 426, 26 L.Ed.
578; Wright v. Rosebcrry, 121 U.S. 506, 7 S.Ct. 985, .

30 L.Ed. 1042; French v. Fyan. 93 U.S. 169, 23 L.Ed. 8812; *
Northern Pac. Ry, Co. v. Barlow, 26 N.D. 159, 143 N.U. 903.
That is to say that if the lands granted belonged to

the United States at.the time of the grant in 1866, or
upon subsequent acquisition of lands by the United States,
the 1866 Highway Act was made to apply to those lands.

The acceptance, as long as the lands remain unreserved
public lands at the date of acceptance, would relate back
to the '.date of the-grant. « This is important in determining
whether or not lands subject to a right-of-way were "public
lands not reserved for public use"” at the time of the grant
and the acceptance of the grant. "The Federal Government's
Section 932-typc [R.S. 82477] offer to dedicate unreserved

lands for highway purposes clearly does not become ripe

until the government assumes ownership." Hayes v. Government
of Vir?'.in Islands, 392 [|’.Supp. 4S (D,Ct. Virgin Islands
1975). In that case the Court concluded that U.S. §2477

was made applicable to the Virgin Islands with' the enactment
of R.S. 81891, 48 U.S.C. 81490. enacted in 1375. U.s.

8§1891, repealed in 1933, related to the application of the

United States Constitution and laws to all organised territofiu
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for eight years and had been.accepted-by the territory
for three years through enactment of a law declaring all
section lines to be public highways. Act-of Jan. 12, 1871,
ch. 33 of Session Lav/s of Territory of Dakota of 1870-71.
The Court stated that:

It is also clear that the right granted to

the State was not in the nature of a license,

revocable at the pleasure of the grantor, but

that highways once established over the

public domain under and by virtue of the act

became vested in the public, who had an

absolute right to the use thereof which

could not be revoked by_tKcTgeneral "government

and whoever"thereafter took the title from

the general government took it burdened with

the highways so established.
[163 N.U. at 533.] The Court believed that even though an
Indian reservation was created that there was no intention
by Congress in establishing the reservation to divest the
public of highways rights already accepted. In 1915, the
township had declared, as highways, four miles of section
lines over these lands which were once reserved as an
Indian reservation. In holding that the township need not
compensate the owners for the 33-foot strip "on either side
of the section line, the Court reasoned that, since the
highway rights were vested rights wupon the opening of the
reservation for settlement” in 1904, the rights for the
highways reverted to the original grantee, that being the
State. The Court was of the opinion that if the public
lands, after acceptance of the statutory grant, arc then
reserved for public use, once the use is abandoned the
rights in the lands revert back to the grantee just an the
right-of-way of a railroad company would revert to the

property owners or the State if the railroad use discontinued

Thus,.while the lands had not been surveyed until aCtcr the

reservation was established, the Court-held that the right
of the Territory attached as soon as the section lines were
identified as far as practicable for public highways and

took effect as of the date of the territorial law. Therefore
tk—L the plaintiff had no rigiits in the dedicated land upon

his settlement of the lands in 1904. . L)



»The Court in Faxon v. LnllJ.e, supjra, held that
the grant to the State under the Highway Act had vested prior
to the establishment of .the Indian reservation, no that
subsequent grantees of the land could not claim the lands
were not subject to the Act. The Court stated that the
determinative time of deciding whether the lands arc "public
lands™ is whether or not at the time of the grant and the
subsequent acceptance, the lands belonged to the United
States. The Court in Bird Bear v. McLean Cty.. 513 F.2d
190 (8th Cir. 1975) agreed with the Faxon holding.
In Bird Bear, the Indian trust-patentees hrought an action
for trespass and unlawful diminishmant of their allotment.
The issue was whether the Highway Act of 1866, A3 U.S.C.
§932 (1970) granted an easement for section line roads
over their property even though that property was held
pursuant to a trust patent issued by the United States.- The
two roads in question were constructed along section lines
in accordance with the H.D. Code, [C.C. §24-07-03 (1970),
derived from eh. 330 of SL of Territory of the Dakota, 1870-
71], said statute being an acceptance of the right-of-way
grant of 43 U.S.C. 8932 The Court in Bird Bear distinguished
Bennett Cty., S.D. v. United States, 394 F.2d (8th Cir.
196S). In that: case, it was held that the county could
not maintain a road within the Pine Ridge'Reservation
without permission from the United States government for
condemnation proceedings because the Treaty of 1351 was
a recognition of Indian title. Thus, even though the
Treaty had not spoken of.the "reservation", land was
in fact reserved for the use of the tribes and so these
lands were not public lands upon the passage of the 1866
Highway Act, In Bird Bear, the Court held that the
allotment of the Indi.au patentees was not part of the
Reservation until 1880, so that in 1866, when Che grant
of the right-of-way initially attached, the land was
still public land. Upon acceptance of the grant in
1871 by the Territory of Dakota, the grant hecny.e effective



oof individually-allotted land vnh:: hol inconsistent with
the congressional Indian policy, tliti ConrL aCCivr.c.-d Lhe
decision that the land allotted was subject to the prior
statutory grant of right-of-ways to the State.

Other cases have dealt with public lands
being subject to individual claims, so as to effectively
withdraw the public lands from the terms of the
R.S. § 2477 grant. If land was patented to an
individual by the United States hefore acceptance
of the-grant," the public would have no right to assert
over such lands. Ball v. Stephens, 158 P.2d 207
(Calif. 1945). Thus, if lands have been reserved,
withdrawn, or subject to individual entry or patent
prior to acceptance of the highway grant, the grant
is ineffective as to these lands because the grant
is only for "public lands hot reserved for public uses."
However, if these lands again become part of the unreserved
public domain,lands, according to Fa::on. supra, they were
again subject to acceptance as public lands under
the R.S. § 2477 grant, CF

3. Summary

.The R.S. § 2477 grant was a present transfer
of interest in the public lands of the United
States for highway purposes. Wells v. Pennington County.
2S. D1 48N W 305 (1391); Wilderness- Society v. Norton
479 F.2d 842 (D.C. Cir. 1973), cert, den. 411 U.S.
917 (1973). Upon acceptance, a highway right-of-way
was established. Streeter v, Stalnakcr. 61 Web. 205,
& N.W. 47 (1901). The grant was ripe for acceptance
at any time’the government acquired ownership of the
lands. Hayes v. Covernm.cnt of Virgin island?;. 392
F. Supp. 48 (D.Ct. Virgin Is. 1975). As long as the
grant was accepted while the lands were public lands,
the acceptance was effective against the federal government



and its subsiteut grantees. [liall v. ™ L-ui?is" 152 I".2d
20/ ‘(CaliC. J.945). Moreover, the rights of the public,
upon acceptance, became vet;ted rights. Faxon v. La]lie
Civil Tp.. 26 N.D. 63A, 163 I"W. 531 (1970). In light of
these foregoing premises, it can then bo concluded that
Ur: repeal of R.S. 82477 can have no effect as to
properly accepted right-of-ways for highway purposes.
Since the grant was a present transfer, it is necessary
to inquire if the lands were unreserved public lands as of
the date of acceptance of the grant. In Alaska, the grant
has been held to be ripe for acceptance in 1884 when
Alaska became an organized territory, the United States
having acquired the territory in 1867. United States v.
Rogge, 10 Ale. 130 (D.Ct. Ak. 1941). If it can be shoyvn that
the lands were public lands not reserved for public Uses
and were therefore ripe for acceptance, the grant will
vest the highway rights in the public upon approprtate
acceptance.” . ' . ATT2% 270
"y B. Mature of Acceptance.
1. ACCEPTAKCE OF THE FEDERAL GRANT UNDER .

R.S. S 2477 CONSISTS OF ACTION PY THE PUBLIC OR THE

PUBLIC AUTHORITIES SUFFICIENT TO MANIFEST THE INTENTION

TO.ACCEPT. . o ' .

It has bean held that R.S. 82477 created a
standing offer of a free right-of-way over public lands
and that as soon.as it is accepted in an appropriate
manner by the agents of the public or by the public
itself, a highway is then established. Streeter v. Stalnaker,
61 Neb. 205, 8 HW-. 47 (1901). In that case, the
Supreme Court of Nebraska held that there was sufficient
evidence of a general and long continuous user as well as
proof that the public authorities had exercised control
over the road to establish an acceptance of the dedication
of a public highway across plaintiff's lands. The claim
was not hased on adverse possession, but rather that the
road became a public highway by dedication and acceptance
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by the public use. Siv.ee Lhe public authorities had
not followed the "apprcpriate manner” in establishing
a road under the general road lav/s, the Court relied more
heavily on the evidence establishing continuous use by the
public of the road sir.ee 1877. This rather concise opinion
points out the various problems in proving that an acceptance
of the offer of R.S. £2477 has been made. Acceptance
made "in the appropriate manner" by public authorities naans
according to state or local laws and regulations. Thus,
if the acceptance is to be so made, there must be inquiry into
the laws of the State governing the establishment of roads
within the state. Fcr instance,” the Board of County Conniesionor
is often given the jurisdiction over the roads within its
jurisdiction and, to constitute a valid acceptance, the Board nsus
have acted within its regulations as well as any applicable
state "law. Acceptance can also be found where the public
has claimed to accep: the federal grant. Proof of such
acceptance is shown :y evidence of continued use of the land
as a "public highway".. The cases diverge as to how long the
use must continue in order to claim the right-of-way. Some
courts have relied ca the easement by prescription time
period”, while others, like Streeter, recognise that the use
need only.be enough to show the intent to accept, and need
not be for a period of time sufficient to ripen the use
iInto a right by prescription, there being no adverse claim
but rather a claim, tc unreserved public land dedicated to
the public by the fcceral government.

Under the lav/s of the Territory of Dakota, enforced
since 1884, public highways could be established in one cC

three ways:
(1) Section lines, whether traveled or not, wan:

already highways by virtue of legislative declaration and
might be traveled .'vd subjected to such use as fac as practical:
Sec. 1, eh. V), I'cl. Cade. 1877
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(2) [lloads, other r.hr/n on -section or quarter lines,
established by the board of Cooney Coinmls:,ioners on Lim
petition oC twelve freeholders; and

(3) by user for 20 years.

KoJoen v. Pilot Hound Yn., 33 H.l). 529. 157 K.U. 072 (19J6).

Tn that case, the highway ran across the plaintiff's quarter-
scction of land. The Court first noted that the 1871 legislative
enactment involving highways established on section lines

was an acceptance by the territory of the federal grant

and had remained in force in the territory and state

ever since.. It was the public act by the

nublic authorities necessary to constitute acceptance.

Here, however, the Court was not concerned with a section

line highway. Therefore, the Court looked at whether there

had been appropriate action by the Board or sufficient user

to constitute acceptance. .It. was found that the county
officials never exercised control over the alleged highways

and that the highways surveyed by the county had been abandoned.
Moreover, the public use had been obstructed so that the use
could not be found to be continuous for the statutory 20

years. No highwaj' was then found to be established in
accordance with the State law. .

! As discussed previously, the Court in Faxon v,
Lallie Civil Tp., supra, also held that the section line
legislation of the Territory of Dakota constituted
acceptance of the R.S. 82477 grant. There the court found
that the 1881 acceptance was sufficient to deny plaintiff's
claims for compensation on lands which had nnce been
part of an Indian reservation. The Court held the  wh.cn
the public use was abandciped. -the right to maintain a
highway on section lines revested in the public. /hiie
Che legislative enactment of the Act'of 1871 declaring
that "ail section lines in this territory shall be and
are hereby declared public highways as far as practicable”
was the necessary action to manifest the intention to
accept the grant, a survey was necessary to perfect the
right-of-way into a liighway, T.J{(>wbvar, ".the court found chac_ sX=rT



(.he uffoctive date of thn survey would#relate bad; Lo the
date of the original acceptance oC the right-of-way.

In the ease of Walcott 1'p. v. Skaugo. 6 M.D.
382, /I NW. 5AG (1894), cited v/ith approval in
Faxon, supra, the township brought suit to enjoin the
defendant frotn obstructing an alleged highway. The
highway was claimed as such by virtue of continuous
user for 20 years. The defendant claimed that the lands
were part of the public domain and could not therefore
be subject to adverse user which is ineffective as
against the government.- The Court pointed out that
highways by user are hased either upon legal establishment
or dedication, the continuous user fox' a period of
20 years being regarded only as conclusive evidence
of either an original legal establishment or of a
dedication. The other major argument of the defendant
concerned the fact that the site in issue was upon
an even-numbered section within the limits of the
grant of odd-numbered sections to the Northern Pacific
Railroad Company made in 1864. The Court held that
if the Railroad Grant removed the odd-numbered sections
from the operation of the highway grant, the highway
grant could still be effective as to the cvtu-numbered
.sections. A highway by prescription could certainly
be established over the privately-owned railroad lands .
and thus the highway by prescription could run over
the entire length of the road.

In Che subsequent North Dakota case of
Hillsboro National Bank v. Ackerman, AS N.D. 1179, 159
N.W. 657 (192.2), the Court reaffirmed the principles
stated above. [t was further noted by the court that
the statutory right of -stabHailing a highway by
prescription had been repealed in 1897, and Lhal; since
that time a highway by prescription could only
be established by virtue of the common law. Later cases



then apply Iho common law Vn conclusively find that a
hLghwny grant had boon accepted by the public. The
court; in Ili3Isboro National Hank further observed Lhat
section lines arc public roach: in accordance v/jth the
North Dakota statutes, and they may be open for use
upon compliance with the relevant laws relating thereto
by persons having the jurisdiction to do so. This'
could be done "without any survey being had", except where
necessary by variations caused by natural obstacles.” 189
N.M. at 659 ..

The plaintiff in Ball v. Stephens. 158 P.2d
207 (Calif. 1945), sought declaration of the existence
of the public road across defendant's land which was
necessary to the' plaintiff for access to his mine.
The Court first addressed the ways in which highways
might be established under the federal highway grant in
R.S. 82477. The Court noted that Congress had not specified
or limited the methods to be followed and that it was
then only necessary that a highway he established in
accordance with the state in which it is located. The
method of selection of a route and establishment as a
public highway by public authorities was not involved in the
case. The alternative method of public use was found to be
the method whereby a public road had been established over
othe‘defendant’s land.” The Court stated that, "dedication
sould also he effected without action by the state, or county,
by the laying out of a road and its use by the public sufficient
and long to constitute an acceptance by the public of an
offer of dedication. Evidence of user was properly received
for the purpo.se of determining whether there had heen sufficient
use to prove acceptance ... " 158 P.2d 208. The Court
hold that the defendant took its patent in 3928 subject to
the right-of-way if the evidence .substantiated that the road
had been used by the public before patent had issued. The
evidence noted by the Court included use of the road over
the mountainous terrain as a trail, then for horse-drawn
vehicles and later as one suitable for .automob Lj.ea~auct

e ® o [ ol
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trucks’ It war. found that in .about 190T mining claims were
located in [:hc neon and oil companies had moved in. The
evidence, however, was unclear as to whether the road used
f~ by these people went as far down as the defendant's present.
land. T.ut the Court was convinced that from 1910 the road
was used for travel and that by 1918, when another ol
development was undertaken, automobiles were driven over the
road. The court concluded that while the travel over the
road prior to patent in 1928 was irregular due to the terrain,
and that only a limited number of people had occasion to go
that route, the use of the road by hunters, vacationers,
miners; and oil operators was sufficient to constitute
o acceptance of a federal grant for public vise. The Court
then held that if the road existed before patent, it was
immaterial whether the route was used by the public after
( that time so long as it had not been legally abandoned. The
Court held that the act of the defendant, in constructing a
gate across the road could not divest the right which the
public had acquired before patent. It should be noted that
the case did not turn on the length of time of use, but
rather stands for the proposition that the existence of the
- _+ dedication is’a conclusion of fact to be made in each case’
based on sufficiency-of evidence; that time is only one
eIement involved in suchlevidence.
S jj.ic time element for dedication by public use
was also discussed in Lovelace v. Hightower, 168 P.2d
864 (K.M. 1946). .Defendant claimed that the plaintiff
A had to show that the road was used for the 10 year statute
of limitations time as applied to ways established by
prescription. The Hew Mexico court held that tlieio-yenr
time period is not a factor iri establishing highways
by dedication. Rather, acceptance of the federal oTfcir

—1.6—
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lo dedicate public land:: for highway.*; could be shown hy
general use Cor a long enough per.iod Lo conr.tiLuLe
acceptance. Therefore, each state may determine whether
dedication is founded upon a prescriptive Lima period or
merely by a factual continued use sufficient according

to the trier of fact to constitute acceptance. Thus,

in Brown v. Jolley, 387 P.2d 278 (Colo. 1963), the court
found that a highway over public lands had been established
over the defendant’s land by use of the public for the
statutory 20-year period. The fact that the roads had been
removed from the county road system did not destroy the
right of the public to use the road by virtue of their
adverse continuous use.

The cases heretofore cited stand for well
accepted principles relating to the acceptance of the
highway grant under I.S. 82477. The grant constitutes an
offer by the federal government to dedicate unreserved
lands for highway purposes, said offer becoming effective
upon acceptance by the public. Ball v. Stephans, supra;
Lovelace v.. Hightower, supra. Whether such offer is
accepted is an issue to be determined under state law.

Ball v. Stephens, supra. Acceptance can be made either

by some positive act on the part of the public authorities
authorized to' establish or maintain highways or by public

use sufficient to constitute acceptance. Streeter v. Stnlnaker
sunra; Koloan v. Pilot Mount Tp., supra’; Ball v. Stephens.
supra. It has been held that a legislative enactment to the
effect that all section lines are declared public highways

is sufficient to constitute acceptance by the public author)Lie;
l:a>:on v. Lailie Ci.vLLTp., supra; Koloan v. 1'ilot lnunij_Tg.;
Hillshoro National Bank v. Ackerman, 48 U.K. 1179, 189

ILW. 657 (1922). The sufficiency of use by the public to
constitute a highway by dedication lias heen held l:0 be a
factual determination made on a casc-by-case basis, e.g.,
Lovelace v. Hightower, supra; based on a statutory

proscriptive time period, e.g., Brown v. Jollev, ...



o by Clio preScriptive period boned-on the common lav/,
e.g., Hil Isboro National Kan: v. Ackerman. r.npra. These
general principles from other jurisdictions no
to what constitutes acceptance of the federal highway
grant have heen followed in Alaska.
2. IN ALASKA, THERE MUST BE SOME "POSITIVE

ACT" BY THE PUBLIC AUTHORITIES CLEARLY MANIEESTINC

AM INTENTION TO ACCEPT THE GRANT, OR PUBLIC USER

UNDER CONDITIONS SUFFICIENT TO PROVE ACCEPTANCE OF

THE GRANT.

Clark v. Taylor. 9 Ak. 298 (D.Ct. 4th Div.

1938), involved an action to restrain the employegs of
the Alaska Road Commission from completing a bridge
and constructing approaches'to connect to the old road
on plaintiff's placer mining claim. The Alaska Road.
Commission claimed that it had a right to maintain a road
and bridge across the placer mining claim by virtue of
the act of May 14, 1906, 34'Stat. 119, 48 U.S.C.A. 5322/which
authorized construction and maintenance of wagon roads
and pack trails between mining or industrial campstto
further the mining industry. It also claimed, under R.S. 82477,
a right-of-way for the construction of highways
over public lands. However, the Court held that no such
right existed in 1917 because the locators of the mining
. claim had bean granted by the Congress the exclusive right
of possession and enjoyment, and thus R.S. §2477 was ineffective
as against the plaintiff. While a road could be maintained’
it could only be the road already established by public use.
The court discussed acceptance by the public of the U.S.
82477 dedication by adverse user, citing Bishop v. Hawley.
33 Wyo. -271, 238 P.274, Marchand v. Town of Maple Grove.
48 Minn. 271, 51 N.W. 606, Montgomery v~ Sommers, 50 Or.
259, 0 P.274 as authority for acceptance of the R.S. 82477
dedication by public user. The Court stated

-|S-
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that since the original hrlcl?;0 had been used tor 20 years

by the public, under conditions creating a prescriptive
right, the right became vested in the public. The
court declined Lo decide \;hether Lhc length of time
required in Alaska for prescriptive rights-of-v/ay is
20 years (as recognized by other courts in determining
the creation of highways by adverse user*) or 10 years
(the local statute fixing the time for bringing an action
for land). The remainder of the case dealt with the
width of the. right-of-way. Since the right-of-way was
established by public user, the court held that the extent
of the servitude is to be determined by the character and
the extent of the user, and that the Commission had no
right to extend.the road beyond the width so established.

In Berger v. Ohlson, 911 Ak. 339 (D.Ct. '3rd Div.
1938), plaintiff alleged that the Alaska Railroad, through
the defendant, had obstructed the public roadway leading
to the City. Dock. The railroad filed a demurrer, which was
overruled, claiming that the railroad had been given the
right-of-way to maintain a railroad over the road. The
Court merely noted in this proceeding that the allegations of
the' plaintiff that the road existed before the railroad was
established, must be taken as true and thus two mutual
right-of-way easements existed. The court cited Ve
Hatch Bros. Cos. Co. v. Black, 25 Wyo. 109, 165 P. 57S as
authority for the acceptance of the R.S. 82677 highway grant
by the public without acceptance by public authorities,
through continued use of the road under circumstances clearly
indicating their intention to accept. The court held that
the railroad, coming in after the highway had been established
under the grant, took the right-of-way subject to the public
use.

The court: in United States v. Kogt'c, 10 Ak.
130 (D.Ct. 4th Div. 1941), discussed the right-of-way ,
provisions of R.S. 8477 in great detail. The action was
brought by t.he 4United St_gtes to establis_h_ i't._sl'vrights o VeV

« ... 51 HEENE .| .y -.-to.V -*—



collect: tolls on freight transported over Lite Richardson
Mighway pursuant to Lite rogitlaCicms sec ouL by rlic Secretary
of the Interior. Defendant, as a ferry owner affected by the
toll.*;, claimed that the highway had been used by Lhe public
from 1901 through 1906, before the government toed; charge of
the maintenance of said highway, and that therefore, a
right-of-way for a free highway was vested in the public
under the grant. The government claimed that R..S. 82477
did not apply in the Territory of Alaska until 1912

R.S. 81891 provided that all the laws of the United States
which were not general land laws but were locally applicable
would be made applicable to the Territory of Alaska. The
government claimed that since R.S. §1891 was not included

in the 1900 Act, providing for various provisions for the .
territorial.civil government, but was included in the

1912 Act, R.S, 81891 would not have applied to Alaska between
1900 and 1912. Thecourt held that the 1900 Act did not
purport to be a comprehensive codification of all the laws
of Alaska and that the statute did not impliedly repeal R.5-
§1891. The court concluded that the laws of the United
States which were not locally inapplicable and were not
general land laws were thus in effect in Alaska from 1903
and thereafter. The court then looked at whether R.S. 82477
was a general land law. [t stated: "Clearly, a right-of-
way is not the land itself, though it is" classified as incorpo
Vhered|tamentSect|on 2477 seems not to have heen a general
land law, but more of a lav? incident to the land laws."

10 Ak. at 149. The court found that owners of the mining
claim and homesteaders had a right under R.S. 82477 for

a right-of-way incident to tlicir claims. The court stated:
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10 Ak. at 150. The court decided that R.S. 82477 was not a
general land law because the right-of-way could he obtained
without any public record and without procedures for filing
applications and maps as required under the general
land laws. The court further cited Nicholas v. Grassle.
83 Colo. 536,-267, P.196, and Leach v. Hr.nl:art, 1020
Colo. 129, 77 P.2d 652, as authority that R.S. §2477
was an express dedication of a highway and that acceptance
was accomplished by \ise by those for whom it was necessary
or convenient. The court upheld .the defendant's contention
that the right-of-way for a highway by public use.
between 1903 and 1906 was vested in the public but that
the Congress was still free to impose toll regulations
in the public interest. '

e Hamerly v. Denton, 359 P.2d 121 (Alaska 1961)
involved an action to enjoin the obstruction of a road.
The road crossed Hamerlyls property and gave access
beyond to Denton's homest.cad. Denton claimed that the
road was a public highway. The court, in discussing
R.S. 82477, 43 U.S.C.§ 932, stated:
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Since there was no claim of establishment of
the highway by public authority," the court held that
the defendant then had the burden of proving that the
road was "over public lands" and that the character of
the use was sufficient to constitute acceptance. The
court stated that "public lands™ did not include lands
which are subject to valid and existing homestead
claims. During the period when the land in question was
not so subjected to the homesteaders’ claims, the court
found that its use was infrequent, sporadic, and not necessc
or convenient for public use. The court concluded that
no public highway existed, for there had beer, no showing
of dedication by the homesteaders to the public, nor- an
acceptance by public user.

The width of a proposed highway along the existing
Farmers’ Loop Road near Fairbanks was in issue in e
State v. Fowler, 1 A, L: J. No."4, 7, Superior Ct., 4th
distj Civil Action No. 61-320, Sept. 26, i9962. The opinion
by the Honorable Judge (now Justice) Rabinowitz cited
Hamerly, supra for-the proposition that the State had the
burden of proving that the Farmers Loop. Road was located
over the public lands and that the character of the use
constituted acceptance by the public, under the 43 U.S.C.
§932 grant. The extent of the user was held to be the
applicable measuce by which to determine the allowable width
the State could claim rather than reliance on local laws and
customs applicable to highways established by the public

authorities.
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ﬁHercc—r y. Yukon Construction -Co." 420 I* 2d
323 (Ak. 1966), via; primarily concerned Vilh (ke Access e
Honda Act;, AS 19.30.010-19.30.100, by which the Stacc
could contract for low standard," low-cust roads in arear.
rich in natural resources in order to promote development.
The appellant contended that his grazing permit precluded
a right-of-way road for public access. The court
disagreed, holding that the lands under lease "ere public
lands and that the State's contract with the Yukon
Construction Co. to build a road under the Access Roads
Act was a valid acceptance of the grant under 43 U.S.C.
§932. Hamerly was held to be inapplicable here because
in that case the h mnesteaderslrights would ripen into
title, whereas the plaintiff in Mercer had only leasing
rights. Moreover, Section 4(f) of the appellant's grazing
lease stated that "nothing herein shall restrict the acquisition
granting, or use of permits or rights-ofways under applicable
law." The grazing rights were thus subordinated to the
right-of-way.

The section line .legislation in Alaska, under
the provisions of AS 19.10.010, came under attack in
Gibbs v. Camphbell, No. 72-462, Superior Ct. 3d Jud. Dist.,
Jan. 8, 1973. The plaintiffs sought compensation for
the Sta ,.. taking of property through the construction
of a pioneer access road along the section line of
plaintiff's property pursuant to a petition of the local
landowners. The State claimed it had title under color
and claim of title for more than seven years in accordance
with AS 09.25.050, that the action was barred because it
had not been brought within 10 years after the cause
of action accrued, and that the right; for a 33-foot:
casement over plaintiff's property became vested in the
State under 19.10.010. Plaintiff urged that the language
of AS 19.10.0J0 did not; meet the test of "clearly manifesting
an intention to accept a grant” as required by the
Alaska Supreme Court in Hamerly, supra. Thu court found



three separate reasons, "any of which is sufficient", Co
defeat plaintiff s claims. FirsL, Lite court held that
Lite plaintiff Cook his patent: subject Lo the right of

the State to construct: a roadway along the section Ilinos.

The. court, i-clying on the 1969 Opinion of the Attorney
Ceneral No. 7 (December 18, 1969), held that the
Territory' of Alaska had accepted the U.S. 82477 highway
grant by enactment of Ch. 19, S.L.A. 1923, arid that such
acceptance was being continually effective from 1923 until
1949 when the acceptance was repealed. The court then found
that the federal grant was again accepted by Ch. 35, SLA
1953.  Since the plaintiff had not entered the property
until 1955 and only received patent in 1961, he took his
land subject to the right of the State to construct a public
highway along the section line without compensation therefor.
The court also stated that the plaintiff was estopped to e
claim compensation because of his involvement in trying to
get the road constructed, and further concluded that the .
action .was barred by the statute of limitations.

While Wilderness Society v. Morton. 479 F.2d
842 (D.C. Cir. 1973), cert, den., 411 U.S. 917, involved many
issues relating to the granting of right-of-ways
and special land use permits for the Trans-Alaska o il
pipeline, those will not be discussed herein except insofar
as the opinion was concerned with the operation of
the highway grant under 43 U.S.C. §932. The environmental
groups challenged the Secretary’s authority to issue a
right-of-way to the State for a State highway. Alyeska
Pipeline Service Company was to build the highway primarily
for pipeline purposes but ultimately for use by the public.
The Honorable Judge .T. Skclly Wright held Llial: the State only
needed to manifest its intention to accept the highway
grant by some positive act. Such intention had been so
manifested by the passage of AS 19.40.010(a) declaring a
need for a public highway from the Yukon llivur to the Arctic
Ocean. 43 U.S.C. 8932 was found to act "as a present grant



which takes offcdt nr. soon a* it is accepted by thc State".
479 1*.2d at £%2¢ In the footnote to this holding, the
court recognised that, since U. S. § 2477 act:: ns a present
grant, it is not generally necessary for the. builder of
t:hc highway to apply for a right-of-way; however, the lands
involved here were lands reserved for public use. Thus
the section was not applicable and it was necessary for
the State to request revocation or modification of the
reservation in order to build the highway. The ccurt
concluded that.an intention to build is all that is needed
to accept the highway grant. Since the proposed highway was
to be needed by the public, according to State officials,
the issuance of the right-of-way was properly within the
authority of the Secretary, necessary only because of the
prior public reservation of the lands in question.

The most recent Alaska Court opinion on the
applicability of 43 U.S.C. 8932 is Glrvcs v. Kcnai Peninsula
Borough, 536 P.2d 1221 (Ak. 1975). In that action, the
appellant contested the right and. power of the borough to
construct a road on homesteaded property without any
compensation to her. Appellant received a "notice of
allowance™ from the Department of Interior in 195S to
the property, and in 1961, received patent. The
northern boundary of her propart}' was the section line.
Subsequent to 1961, the borough had constructed a junior
high school adjoining the land on the northern boundary.
Redoubt Drive, which ran along the section line prLor
to the school's construction, terminated one-quarter mile
east of the boundary line between the boundary and the
school site. That road was extended by the City of Soldotna
in 1907 to provide access to the school. The borough sii.isequ
extended Redoubt Drive by constructing a "pad" which rested
partly on Cirve.s’ property, and as a result of which she
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brought'lhis trespass action. The courl ltc:lcl that the; Kenai
Peninsula borough implicitly possessed the power to establish
access to the school si.tc through it*; powers to "establish,
maintain arid operate! schools™. Moreover, although no
express reservation of the easement v/as included in

Girves' patent, the court held that this dicl not preclude
the borough from showing -.hat a right-of-way had been
established hefore Girves entered onto the property.

The court accepted the borough's argument that Ch. 35,

SLA 1953 constituted an acceptance of the A3 U.S.C.

8932 highway grant, the enactment of Ch. 35 being the
"positive act" needed under Hamerly v. Denton, 359 P.2d

121 (Ak. 1961) to manifest an intention to accept.

The 1953 dedication of section lines as public highways

was said to have been an implied acceptance of the

highway grant, for‘the legislature could not dedicate
something to which it had no right.

These Alaska cases reiterate the general legal
principles concerning acceptance of R.S. §2A77, the
federal highway grant. The public may accept the‘grant
by continued use, although it is not clear from the cases
whether a specific time period of use be proved, or whether
mere use manifesting an intention to accept is sufficient.

.Compare Clark v. Taylor, 9 Ale. 203 (D.C. D. Alas. 1939

and United States v. Rogge. 10 Ak. 130 (D.C.D. Alas. 19A1).
The State may accept the grant through legislation, which would
constitute the necessary "positive act" indicating the
intention to accept the grant. It has been held that the
State accepted the grant through the legislation concerning
access roads, Mercer v. Yukon Construction Co.. .

A20 P.2d 323 (Ak. 1966), and with the enactment of

Ch. 19 SLA 1923 and Ch. 3 SLA 1953 concerning highways
along section lines, Gibbs v. Campbell. No. 72-A62,
Superior Court, Third Judicial District, January S, 1973
and Cirves v. ICcnal Peninsula boron'll. 536 I'.2d 1221

(Ak. 1975).

" o0 A Il‘CT <14 An*



3. sumxarv
R.S. §2A77 was n dedication Xj Liu; United Since:;
oC unreserved public land:; for Lhc establishment of highways.
A showing of acceptance of die highway grant .is nil that
Is necessary in order Co escabliah a highway under che grant.
The acceptance can be shown by legislative acts or by
continued public user. Once there has been an acceptance,
the dedication is affective as of the date of acceptance.
Koloen v. Pilot Mound Township, 33 N.D: 529, 157 N.W. .
672 (1916), Lovelace v. Hightower. 168 P.2d 864 (N.M.
1946), Hamerly v.'Denton. 359 P.2d 121 (Ak. 1961). This
Is _true even if no survey has as yet been made, for the
right takes effect on the date of acceptance. Faxon v. e
Lallie Civil Tn.. N.D. 634, 163 N.W. 531 (1917). If
.acceptance of the grant is made before patent, the owner
takes theland subject to the right-of-way. ball v. Stephens.
158 P.2d, 207 (Ca. 1945). The width and extent of the
right-of-way is determined according to State law. State v.
Crawford, 441 P.2d 586 (Ariz. App. 1968). Thus
when acceptance is-made bjrpublic use, the easement is
no greater than that which was reasonahly necessary for
the public use. Clark v. Taylor, 9 Ak. 298 (D.C.D. Alas.
1938), State v. Fowler, 1 ALJ No. 4, 7 Superior Ct.
4th Jud. Dis., C.A. No. 61320, September 26, .1962. If _ .~
the .right-of-way was established by the legislature, "thc** %
applicable Jlaw?_would apply in determining the extent of the
right-of-way. State v. Crawford, supra. Moreover, upon"
acceptance, the rights of the public become”va'ftod rTj-hs"
for use of the designated public lands under the:" grant*
foz highway purposes. Fa?%ton v. laHie Civil i'p., supra.
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U.S. 82A77 war. a present, absolute grant of righl:-oC-
way for const:rucCion of highways over public lands not
reserved for publr'c uses. Hells v. Pennington County.
2S.U. ] AS NW. 305 (1891); Wilderness Society v. Morton.
A9 F.2d 8A2 (D.C. Cir. 1973), cert den. All U.S. 917 (1973)
1976 U.S.C.C.A.N. 6175, 620A. The grant became effective
upon acceptance as long as the acceptance related to
lands which were public lands of the United States and
thus subject to acceptance. Faxon v. Lallie Civil Tp..

36 N. D. 634, 163 N.W. 531 (1917); Bird Bear v. McLean

County, 513 F.2d 190 (8th Cir. 1975). Acceptance of

the grant could be evj.denced by some positive act on

o'the part of the appropriate public officials. The

declaration by the legislature that all section lines are

public highways has bean held to fulfill the requirement

that public officials must demonstrate an intention

to accept the highway grant. Wells, supra; Cirves v.

Kenai Peninsula Borough, 536 P.2d 1221 (Ak. 1975).

Acceptance could also be made by public use, the character

and extent of which could prove that the grant is

accepted. Ilamarly v. Denton , 359 P.2d-121 (Ak. 1961).
According to the 1976 Federal Land Policy and

Management .Act, all rights-of-way granted under statutes

superceded or repealed by the provisions of the Act are

protected. 1976 Federal Land Policy and Mauagcmant Act,

Pub. L. 94-579, 90 Scat. 2793, Oct. 21, 1976; 1976 U.S.C.C.A.N.

6175, 6197. An acceptance by the public, authorities, o-

by the public, of the highway grant under U.S. 82477 should

therefore be protected as an existing right-of-way for

highway purposes, and would be uneffected by the repeal.

This is in accordance with the general principle that the

dedication of land for public use can be withdrawn, prior to

acceptance, or may be rejected by revocation, or may be

abandoned, by the grantee, fee 2J Am. Jur. 2d Dedication. "
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Doe, 18, 1969). Thu;-, after a proper .acceptance of the
offer, die withdrawal of the grant in |mmater|a|

In Alaiiha, :hc legislature accepted the I|S__52677
grant first: in 1923 and again in" 1953 " In ™"
1923, the territorial government enaetcd ch. 19 SJIA
1923 which read as fellows:
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Therefore, all lands acquired from cither the United State:;
or the/Territory after April 6, 1923, the effective date of
the statute, was burdened with a 66-foot (one rod equals
16 1/2 feet) section line right-of-way. The law was
<odified in the 1933 !::r.piled Laws of Alaska, Section
1721, When the tcrrirzrial laws were again compiled
in 1969, the table of rtatutes indicated that Section 1721
was "invalid". No rea=on has been found for this apparent
misconception. It has ready been seen that an organized
territory could accept the highway grant. United States v.
Ron::a, suora; Hayes v. loverament of Virgin Is., 392 F.Supp.
48 (D.Ct. V.I. 1975). However, the declaration of
“invalidity" seems to have worked a repeal of the statute and
therefore lands acquired on or after January 18, 1969 were
not burdened with the highway easement until a rcacceptancc
was made. .TtTsfiould Lc. notedr-liQwavefT"Rliab-the-repeal*
of the stntute_;is* u.ot.a*rop'aalL .ofTithe" rig hts.TjofSTFhy-arul)
fherelofc.ala-land -Ceq--ired €iv-AlasRaHhc twee m—pr—+thiz7H 9333
Arra'LdnanCeA~r8 A TOrdMNZruU 47 'S irforTrbtett:if7oliial,th §="fQblr| A
?ieclLi onr-tine: rrti‘h-te—roTrZdzHQZINI, neSoTT3 r
In 1951, the Territory of Alaska enacted the
following provision in chapter 123, SLA 1951
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Thus the legislature limited the acceptance of lands owned
by the territory. Thus would appear to bolster the argument
that the 19A9 declaration of invalidity of the 1923

statute was truly a repeal of the section line right-

of-way acceptance across public lands of the United

States. In 1953, the statute was amended to include "a tract
four rods wide between all other sections in the territory"”. °
Ch. 35 SLA 1953, The 1953 statute is currently‘codified as
AS 19.10.010. ££Tujs"saTiceLJ.253i -J*d.j>Emailihy,"citherrEhe

.section line' crtses&nt. The-1953-statute”, offee tiv~e“150ht'rnuously -

sines March 21,-1953, "constitutes the acceptance of the
highway offer to dedicate public land for highway purposes
which is necessary to complete the grant. The repeal of the
grant by the 1976 BLM Organic Act would.therefore Jhave no
effect on lands acquired since 1953; that is, lands would
be burdened with the appropriate easement as long as the
statute remains unrepealed in Alaska.
The history of acceptance of the highway

grant in Alaska has necessarily presented litany questions
as to what lands are~burdencd by the section line '
the casement. These questions, however, may be answered
through ar analysis of the nature of the grant and
acceptance as reviewed in the first section of this
memorandum. It should initially bo. remembered that
the repealing statute in the 1976 BLM Act provides that all
existing rights of way arc to be preserved. Federal Land
*olicy and Management. Act, 1976, Title VII, Sec. 701(a), D
Stat. 2793, - o ol

tr.yjiSvSSCiLet jziaEEE25hElIn ra"TTET
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(.lie United States [or land owned or acquired by the territory
or state) al: the lime of the <"Cjcoptanco uZm tlu: grant;”

specifically, that the land was public land between April G,

1923 and January .17, 1949 or since: March .21, 1953,
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SETght; Hells v. Pennington County, supra. Thus, in
"the 1969 Opinion of the Attorne}' General, No. 7, Hoc. IS,
1969, Mr. Norman states at p. 6 that:
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As long as AS 19.10.010 is law in the State of Alaska, this
statement of the law should hold true regardless of the

fact that the federal offer has been withdrawn. Again,

this is true because the offer has heen accepted at; .to all

of the section lines of the State as they become eligible

for dedication, and an offer once accepted it: not subject to
withdrawal. Rather, the section line easement falls into

the category of the "right-of-way heretofore granted”

under Section 509 of the RLM Orgjmic Act and is thus unaffected
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In conclusion, the repeal of U.S. 52477 should
h.ivv no effect on those rights of way for highway purpose:;
which v?cre accepted prior to the repeal. The acceptance
can he proved on a enso-by-eaao basis if the acceptance
Is by public use. The territory and stare authorities
have accepted the grant as to all section lines in the
State through the enactment of Ch. 19, SLA 1923 and
Ch. 33, SLA 1953, Such declarations arc all that is needed
to constitute the "positive act" necessary to show
the intention to accept as required in Hamerly. Upon survey,
the section line highway may be established and the effective
date of the right-of-way will be the date of the legislative
acceptance. Thus, whether or not land is burdened
with a highway easement will depend on the status ofthe
land When the grant wasaccepted. That the grantis °’
no longer operative hasno affecton the prior acceptance
or on the status of theland whenaccepted.
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To: DM's and DSD's

From: State Director, Alaska

Suoject: Notation of R.S. 2477 Right-of-Way Assertions on the Public Lana Records
This memorandum is intended to supplement manual guidance on notation of

R.S. 2477 right-of-way assertions. Tne BLM manual policy on notation of claimed

R.S. 2477 is intended to facilitate BLM management of those lands it

administers. BLM needs a sound transportation plan in order to effectively
manage those public lands it administers; tnerefore, it is necessary to
iaentify existing.access routes on the Bureau's official records.

Notation of any particular R.S. 2477 assertion of right to these records is

discretionary. The manual merely provides BLM a procedure of notingR.S. 2477
claims on its records, if BLM agrees that the assertions have.at least potential
validity. The manual procedure is not intended to force BLM to note assertions

it believes to be questionable or invalid.

It should, however, be remembered that an R.S. 2477 grant is created by taking.

The rights acquired tnereunder attached- immediately when the facility was first
appropriated or constructed under the statute. Once a right-of-way is
established under R.S. 2477, it may be abandoned only under procedures

established by State law.

The BLM snould work with the State of Alaska to identify those existing access

roads and trails which may be potentially valid R.S. 2477 assertions. When BLM
agrees that a right may exist (i.e. the assertion may be valid) wunder tne
statute, it should note the assertion on its official land status records. | f

BLM does not agree that the right may exist, tne assertion should not be noted
to the records. BLM's notation of a potential right does not validate an
invalid assertion and its failure to note a valid assertion does noT*void sucn
assertion. The actual validity or nullity of an R.S. 2477 assertioncan only be

determined by a court of competent jurisdiction.

If an P..S. 2477 is asserted on a road or trail historically used only as a
winter trail and use begins to occur during the otner seasons which causes
environmental damage, BLM's recourse is to try to get the State to maintain the
trail or for BLM to sue for damages on Feaeral lands. Seasonality of use should

BLM WOTAhoN WSEMO



be defined by the type of use which existed at the tine the trail or road was
estaolisned or appropriated.. The background and history of the trail may need

to oe checked to determine if use has been seasonal.

BLM w ill note potentially valid R.S. 2477 assertions only across lands which it
administers. Notations w ill not be made on lands withdrawn for other agency
use, unless BLM has an MOU regarding notation with that agency having
jurisdiction over the land. Assertions of rights will not be noted on land
which have Deen Interim Conveyed or Patented to a Native Corporation or

Tentatively Approved or patented to the State of Alaska.

The BLM does not need comment or concurrence from Native Corporations to note
assertions on lands that it manages (including lands that are merely selected by

sucn corporations.) 3LM is only acknowledging a claim of a valid existing right
to such lands. Such an acknowledgment does not change the validity or inval-
idity of the right. The existence of sucn a potential right w ill not be cited
in any conveyance document as an encumbrance. A Native Corporation is free to
challenge the assertion, in court, after it acquires title .

BLM w ill not specifically reference an R.S. 2477 claim, assertion or notation in
the deeos or patents it issues for any claim or entry maae under the publ.c land
laws, unless tne inclusion ot a reference to sucn claim has been agreed to, in
writing by all affected parties.

There may be situations wnere the State of Alaska may find it advantageous to

acquire a right-of-way wunder Title V of the Federal Land .Policyand Management
Act in lieu of an R.S. 2477 notation. Patents for entries made after granting

of a Title V right-of-way are made subject to the right-of-way.

It should also be noted that the BLM cannot impose restrictions or stipulations

restricting the use of an R.S. 2477 road or trail for those purposes authorized
by statute. Only tne State can impose restrictions on sucn uses. However, R.S.
2477 did not authorize the construction of non- access facilities such as
powerlines, pipelines, etc. Such facilities, if not covered by a granted

right-of-way constitute unauthorized use.

In deciding whether to note an assertion on the BLM records, BLM may perform a

field examination and/or prepare a report to sudscantitate its decision as to

disposition of the assertion. However, such action is not required.
ll-l
Distribution:
s ErIb U fred Wolf y
D-DSC D-558A .
( ) State Director

Acting
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MEMORANDUM

To: Acting Area Direccor
3ureau ©f Indian Affairs
Juneau

From: David S. Case

Attorney/Advisor

Subject: Rights of Way on Allotments --
R.S. 2477 and Other Access Questions

ml | INTRODUCTION

A. Your Requests A

Over the last twelve months you have directed three

opinion requests to this office regarding access to and

across Native allotments. Your first request (dated May 22.

1979) asked about the effect of Native occupancy on. the
establishment of section line road easements under R.S.

2477 .-"

Your second request (dated July 6, 1979) was for general””
guidance about the method for assuring access to landlocked
Native allotments you had advertised for sale. You also
asked if you have to disclose any access problems in your
sale advertisement. With respect to R.S.*2477 easements,
you asked whether a section line easement for public access
would suffice for private access to an otherwise landlocked

T/ .
- The request was entitled "Erroct of Statutory ?2,;

tior-.s on Native Allotments”™ and was -answered in a memorancum

by Dennis Hopewell of this office, dated September A4,

1979.

The section line easement question was specifically excluded

from that response pending this reply.

6 1K

Exhibit Hi



allotment. Your final request (dated April 4, 1980) reduced
to its essentials, asked whether the Indian right of way

laws and regulations apply when the right of way on or
through a certified allotment.coincides with a surveyed
section line easement arguably granted under R.S. 2477.

3. " R.S. 2477 in Brief

R.S. 2477 is an 1366 Act '"granting"” highway rights of
way over public lands in the following deceptively simple
terms:

The right-of-way for the construction of highways over
public lands, not reserved for public uses, 1is hereby
granted. A.ct of July 26, 1S66, c. 262, sec. 8, 14
Stat. 253.

This act was initially codified as Revised Statute (R.S.)
2477 and later as 43 U.S.C. 932. It was repealed by Section
706(a) of the Federal Land Policy and Management Act (FLPMA)
of October 21, 1976, ?L 94-576, 90 Stat. 2743, 43 U.S.C.
1701, et sea. Lo

Your questions focus on the section line easements
appropriated by the Territoryand Stdte of Alaska under this
federal authorizing legislation. The State statute appropri—
ating the seccior. line easements 1is codified as Alaska*
Statute (AS) 19.10.010. However, the the R.S. 2477 grant
includes other kinds of rights of way other than those
appropriated under this statute. On the other hand, you
should note that the R.S. 2477 grant is specifically limited
to rights of way over "public lands.” The latter point is
significant, because it is our opinion chat Alaska ilacive
use and occupancy sufficient toqualify for a certificate of
allotment is* alsosufficient towithdraw the land occupied
from "public landl-""-status

Finally, the State"s acceptance of the R.S. 2477 grant
along section lines has had an on-again, off-again history
that muse be taken into account when determining whether the
casements grantedunder R.S.247.7 have ever been accented by
the Scace. Thus, the answers to your questions require some
background in the meaning of the term "public lands” and in
the history of the application of R.S. 2477 in Alaska. In
order to give some direction to thac discussion, however, we
have provided short answers to each of the questions posed
in your opinion requeues.



1. SHORT ANSWERS

A. ;Hay 22, 1979 Request:

We agree with Che conclusion expressed ac page 2 or
your -opinion request abouc che effecc of Native use and
occupancy on che establishment of a seccion line easement.
Howev-"er, we would state your conclusion more definitely: uni
uselamd occupancy were 1initiated fer~surp”eyj-jiithersecirign™xJ®
I*Etif£" then, the sectiorr-linereasement”"is-superior to the
alloctee®s rights and.-a~right-of-way across the-allotment
does mot require-che consent of the allottee or a grant fronm
the Uiniced States. IT use-and occupancy began any time
beforrs the survey, then the easement can only be granted
with the consent of.the.allottee and according to the
applicable Indian right of way laws.

3. July 6, 1979 Request

"We know of no principle requiring you to disclose
whether or not there 1is access to advertised parcels; further—
more, otherwise valid section line easements can be used to
provide private access, but they are also open to the public. 1
Under some circumstances, however, basements by necessity
can b?B implied across otherwise unencumbered lands to afford

privarte access to landlocked parcels.
C. Acoril 4, 1930 Request

Whether the Indian right of way laws apply to a Native
ailccroent depends on whether the allottee commenced use er.i
occupancy before or after_a section line right of way was
appropriated by survey.

(W DISCUSSION
A. S.S. 2477
1. -History and Purpose of R.S. 2477

U.S. Supreme.Court and Ninth Circuit cases have cast
some cdoubt on Whgther R.S. 2477 applies Fn Alaska



was only a recognition of pre-existing righcs rather chan a
granc *ot new righcs. Strictly construed, chis interpretation
could mean that R.S. 2477 was never applicable to Alaska,
since ic was enacced 1in 1866, one year prior co the purchase
of the Territory!
|

The Territorial and State cases, on the other hand,
consistently characterize R.S. 2477 as "in effect, a standing
offer from che federal government™ for the granc of a rig*hc "
of way, Girves v. Kenai Peninsula Borough, 536 P.2d 1221,
1226 (Alaska L975)i Under chis interpretation, the right of
way has been held to come into existence upon Che "acceptance"
of the standing offer. See Berger v. Ohlson, 9 Alaska 389
(0. Alaska 1938); Clark v. Taylor, Alaska 298 (D. Alaska
1933); United States v. Rogge, HJ Alaska 130 (D. Alaska
1941); State v. Fowler™ 1 Alas. L.J. 7 (April 1963)";
Hammerly v. Denton, 359 P.2d 121 (Alas. 1961). Given che
weight or authority in chis jurisdiction and the historical
reliance placed upon R.S. 2477 1in Alaska as a source of
righcs of way across the public domain, we are unwilling to
conclude that Che statute has no applicability to Alaska.
We suspect chat if the question were- squarely presented to
che Ninch Circuit Courc of Appeals 1ic would agree.

Ic has been held™ h a t * 2-47-~firdtr be"c2Zme”appHresrtle
.in Alaska by che Organic. Acc. or May--F?'1 1884-,~

whereby Alaska first became, airorganizecK*terri%ory. .
9 of that Acc, among other "things-; "provided-*thelg thffc?avg=o0 f'*
che Unite! States- be extended- to the--Territory”o

U.S. v. Rogge, 10 Alaska, supra at 147. As noted previously,
R.S. 24)7 is construed as a scanding”offer from the federal
government for che creation of a right of way, Girves v. Kenai
Peninsula Serough, 536 P.2d, supra ac 1226. Under chis
conscruccion] it has been held chac che offer can be accepted
(and che right of way created) either (1) by a -positive act

of che state or territory clearly manifesting an intent to «/
accept che offer, Hammer ly v. Dencon, 359“%P. 2d, supra ac 123*.-

17 Accord; - Wilderness Society v. Morton, 479 F.2d 342, 832
(D.C. Cir. 1973), cert, den"d. 4L1 U.S. 917.



or (I-fe-u™pi.Ublic use of che right of way for such a period
o] T r such conditions as eo prove chac che offer
has beepliaccepced, id.

Statutory acceptance of the grant, formal expression cn
the part of public officials of an intention to construct a
highway or actual public construction of a highway may ail
constitute acceptance of the R.S. 2477 grant by the "positive
act” of the appropriate public authorities. Thus, 1in"Girves,
suora, the Alaska Supreme Court held that AS 19.10.010
(establishing a highway easement a-iong all section lines 1in
the State) was sufficient to establish a right of way along
the boundary of .plaintiffls homestead coinciding with a
surveyed section line. In Wilderness Society v. Morten. 479
F.2d 842 (D.C. Cir. 1973) it was held that "the State®"s”
application to the Bureau of Land Management to construct a
"public highway"™ from®"the Yukon River to Prudhoe Bay, along
with enabling State legislation, was sufficient to establish
an acceptance of che federal granc. In addition, che actual
construction or public maintenance of a highway may constitute
acceptance. See Moulton v. Irish, 218 P.2d 1053 (Montana
1923), construction or highways; Streter v. Scalnaker. 85 NW
47 (Nebraska 1901), -public maintenance and improvement of
highways.

is
acceptance of che grant, however, 1is a question c: fact to
be decided by che court. It appears chac continued and
consistent use of a righc of way across the public lands by
even one person with an internsc in the lands to which the"
road gives access may -be sufficient to establish public
user, State v. Fowler, 1 Alas. L.J., suora at 8 (April
1963). See also Hamerly v. Denton, supra ac 125. However,
the Alaska Supreme Court has held that mere desultory or
occasional use of a road or trail dees not create a public
highway, 1d.V

1L Of course, ic is r.c longer possible to accept
2477 srar.t by any of chese methods, because R.S."™ 2



2. " Allotments As "Public Lands"

By its terms, R.S. 2477 is only an offer for a right of
way across "public lands.”™ In discussing this term in the
context of R.S. 2477, che Alaska Supreme Court has noted:

The term "public lands" means lands which are open to
settlement or other disposition under the land laws of
the United States. Ic does not encompass lands 1in
which the righcs of che public have passed and which
have become subject to individual rights of a settler.
Hammerly v. Denton, supra ac 123.

Beginning with che 1884 Organic Acc, previously discussed,
Congress has specifically provided for the protection of
lands used or occupied by Alaska Natives. Section 8 of the
Organic Acc provided in part:

That the Indians or ocher personsin [Alaska] shall not
be disturbed in the possession ofany lands actually in
their use or ".occupation or now claimed by them but the « *
terms under®*which such persons may acquire title to

such lands 1is reserved for future legislation by Congress.

Federal decisions "have long recognized che statutory protection
afforded Alaska Native use and occupancy. See, e.g.,"”U.S. v.
Berrigan, 2 Alaska 442 (D. Alas. 1904); U.S. v. Cadzow" 5
Alaska 125 (D. Alas."1914). Departmental regulations and"
policy reinforce che statutes. See, e.g., 43 CFR 8 2091.1(e),
2091.2-1, 2091.5, 2091,6-3; see also Government Appropriation
of Righcs-of-Way in Alaska, Opinion or che Associate Solicitor,
Public Lands (M-36595, March 15, 1960, copy attached).

In analogous circumstances, the U.S. Supreme Court has
consistently recognized that railroad land grants are net to
be cor.scrued in derogation of Native use and occupancy

Similar provisions appear in the following acts: Act of
March 3, 1391, c¢. 561, 26 Scat. 1095, 8 14; Homestead Act of
Mav 14, 1S9S, c. 299, 30 Scat. 412,, 87; Act of June 6, 1)00,
c."736, 31 Stat. 330, 5 27.



righcs. That 1is particularly true where chose rights have
e &n protected by treaty, Leavenworth L & GR Co. v. United
States, 92 U.S. 733 (1875), or specific statutory exceptions,
Buttz v. Norchern Pacific Railway Co., 119 U.S. 55 (1886).*
See generally, Bardon v. Northern Pacific Railway Co., 145
U.S. 535, 540-543 (1892). Most significantly, che U.S.
Supreme Court has specifically protected rights of individual
Native occupancy againsc competing federal grants even 1in

che absence of any statutory or treaty protections where
chose righcs flow "from a settled government policy."

Cramer v. United States, 261 U.S. 219, 229 (1923). Whether
from che statutory protection afforded in the 1884 Organic
Act and the ocher legislation specifically noted or from the
settled government policy of protecting Alaska Native use
and occupancy, we chink it is clear that lands used and
occupied ™y individual Alaska Natives are not "public lands"
within the meaning of R.S._ 2477 and that the R.S. 2477 granc
cannoc attach during any period of such occupancy.

3. Acts Accepting the R.S. 2477 Grant

(A) Section Line Easements. You have noted chat AS
19.10.010 establishes righcs or way of varying widths along
the section lines in the State. As noted earlier, the

Alaska Supreme Court has concluded chis statute is a posicive
official act constituting acceptance of che R.S. 2477*granc,
Girves, supra. The Territorial statute accepting che grant
was originally enacted on April 6, 1923 (19 SLA 1923), buc

was subsequently repealed (perhaps inadvertently) on January
1S, 1949. Op. Ak. Accy. Gen. No. 7 ac 3 (December 18,

1969). The statute was subsequently reenacted in substantial!
its present form by the 1953 Territorial legislature (Acc of
March 21, 1953, 35 SLA 1953). Id. Thus, whether a section
line easement has attached to Native ocoupiadsland must be
viewed againsc the backdrop of the daces of Native occupancy
and the dates during which Alaska®"s acceptance of the grant
was in effect. The section line easements could only attach
to lands no*t occupied by Natives between the dates of April 6,
1923, and January 18, 1949, and from March 21, 1953, forward.

Additionally, by the terms of the State statute, che
acceptance 1is dependent on the existence of a "section
line.” In tne Opinion previously noted, che Scace Attorney
General also concluded chac for the R.S. 2477 grant to
attach under che statute, che "public lands must be surveyed
and section lines"ascertained,” id. at 7. We agree with
this conclusion; therefore, you must also determine whether



"Che lands in question were subject to individual Mative use
eand”occupancy on the dare ethe«Tbec.c ioii.line was* actually

(B) Other Official Acts of Acceptance. As noted
earlier, other official actions (i.e., construction, repair,
dedications, etc.) can constitute official acceptance of che
R.S. 2477 grant. Whether such official action has created
an R.S. 2477 right of way will have to be determined on a
case-by-case basis.

(C) Public User. Rights of way claimed fto have been
cre"acadirhy”-public use mus.c also, be- determined "oh”a "case-by-
case* basis. On the one extreme, an obvious public road
"established prior to Native use and occupancy would certainly
be sufficient to constitute acceptance of che R.S. 2477
granc; see State v. Fowler, 1 Alas. L.J. 7, supra. On...the
ocher extreme”™ it is equally clear that desultory or occa—
sional use of a road"..or trail by individuals havingino
interest in the land, to which they obtain access 1is. not
sufficient to create®"an R.S. 2477 right of way, "Hameriy v.
Denton, supra. Whether a given use is sufficient"to consti—
tute acceptance of che R.S. 2477 grant, may have to be
determined judicially in all but thermost obvious casas;

4. Widths

By Scace statute, section line easements on "public
lands"” are four rods (66 feet) wide with.the section line as
a center of the dedicated righc .of way.2/ Other official

- The Attorney General also concluded that the R.S. 2477
grant attaches on che dace the "protracted surveys" were
published in the Federal Register. We do not agree with this
position; as _a practical matter, the protraction diagrams are
noc a reliable means of ascertaining che correct position of
che surveyed section line.

- A righc of way 100 feet wide is granted between

of land owned by or acquired from the State. Since Native
occupied lauds could noc fall within this category, section
line easements on Native allotments will be confined to the
66 fooc width.



"eeegccd could conceivably establish larger righcs of way.
Rights>.pE way established by public user appear to be aon-
fined~tcT Che.width -actually us-ed, State v. Fowler ” supra.

B. Other Access Questions
1.~ Obligations To Provide Access

We do noc believe either che allottee or che United
States is obligated to provide a warranty of access to the
purchaser of an allotment. By statute (AS 34.15.030) Alaska
has 1incorporated the common law covenants for title into any
deed which by its terms "conveys and warrants” real property

...to another. Thus, a deed substantially ein ethe”statuto-rj
form“includes implied"warranties that-at-the Ciaxe-gffjthe

e"econveyance che grantor: (1) is~lawfully
estate, in fee simple and has the righpiapd-power to-"-convey
che premises; (2) that "the premises are free from encum—
brances and (3) that he warrants quiet enjoyment "of"the
premises and to defend the title against all persons claiming
che premises. Irom

You have advised that you use a special warranty deed
to convey restricted Indian lands. *\s you know, a special
warranty deed limits che grantor®"s obligation to defend only

against claims arising through him. It does not require che
grantor to defend againsc claims arising through other
persons, 21 CJS "Covenants™ &49. Except as so limited, we
believe che deed form you used includes all of the statutory
covenancs implied by AS 34.15.030. Hone-of these, however,
include a covenant of access to-the land granted. See
generally, Powell on Real Property. 904, et see. *£T903

edition)V  Furthermore, AS 34.15.030 specifically provides:
"No covenant 1is implied in a conveyance of real estate,
whether che conveyance contains special covenants or noc."
We 1interpret chis to mean that unless there is a specific
covenant of access, the grantor is noc obligated to provide
it

2. Easements By Conveyance Or Covenant

In spice of the protection this doctrine affords both
the United States and the allottee, we recommend that as a
prudent land manager you advise the* alloccee to provide
whatever access 1ic is within his power to provide incident
to che sale of an allocmenc. That 1is especially true 1if. as
in one case you described to us, the alloccee is selling a



portion of che allotment which would be landlocked by che
remaining lands of the allottee or others. In these circum—
stances, we advise you to insure that appropriate access is
guaranteed through che allottee®"s other lands either by
convenant or specific grant of easement. See generally.
Powell on Real Property, ] 407 and 403. See also, 28 CJS
Easements, 823, sc seq. Conversely, ifche allottee"s
ether lands will oe landlocked by conveyanceof a portion of
che allotment to a third party, the allottee should insure
chat he 1is reserved an easement in the lands granted. See
2S CJS Easements-, 8 29. Under these circumstances, failure
to provide or obtain access at the time of conveyance could
result in later litigation to establish an easement by
necessity.

%
3. Easements 3y Necessity

Easements by necessity are implied easements across
otherwise unencumbered tracts where necessary to afford
access to an otherwise landlocked parcel. See generally,
Powell on Real- Property, supra, $§ 410. This doctrine comes
into play only where there 1is a unity of ownership between
che dominant and servient parcels at thetime the*landlocked
(i.e., dominant) parcel was severed-from the rest of che
estate. The doctrine would apply to both examples discussed
above where the grantor conveys a portion of the allotment
thereby isoiacir.g either che land conveyed or the grantor®"s
retained lands. In chesc circumstances, che courts have
construed che intention of the parties to create an easement
of necessity across che servient estate to provide access to
the landlocked (i.e., .dominant) eestate.

As applied in chis jurisdiction, the doctrine only
requires proof of reasonable (as opposed to absolute) r.ecess
in"order to imply an easement. U.S. v. Dunn, 47S F.2d 443,
446 (Sth Cir. 1973) 7 Although the easement must be somethin
more than a mere "convenience,”™ 1ICc IS noc necessary to show
chac ic is che only means of access to the property. In any
event, che determination of whether the easement is a "reasc
able necessicy"” 1is a fact question which involves consice .vac
of public policy as well as the intent of the parties and
the reasonable uti-litacion to be made of the landlocked
oarcel. See generally, Powell on Regal Prooercv, cuorr.. 41

The doctrine has also been applied to Indian lands 1in
this jurisdiction, cf. Superior 01l Co. v. Unread States.
353 F.2d 34 (9th Cir. 1965). The oil company in" this case



sought do obtain an easement to move heavy oil drilling
equipment across Indian reservation lands in order to drill
on lands owned by a mission society and leased to the oil
company. The mission society .had previously been granted
che land by che United States under a statute permitting
such grants to religious organizations engaged in mission or
school work on Indian reservations. The court concluded
chac although the mission society had an easement by necessity
for mission purposes, che scope of that easement could noc
be expanded to accommodate che purposes of che oil company.
We know of no principle which would preclude an. easement of
necessity from attaching to lands merely because they are
Indian trust or restricted lands where che easement of

necessity doctrine is otherwise applicable.. See also
"U.S. wv." Clarke, 529 F.2d 934 (9th Cir. 1976) .“1r£°T -~
U.sS. , (No. 73-1693, March 18, 1980).

* V. SUMMARY

This, of necessity, has been a rather wide-ranging
opinion dealing "with the several general concerns you raised
regarding easements across Indian allotments. We will
summarize some of our conclusions below for ease of reference

A. R.S. 2477 Easements

R.S. 2477 easements can be created either by che
positive acts of authorized authorities or public user of a
righc of way across che "public .lands.” Native used and
occupied lands, however, are noc "public lands.” Therefore,
a righc of way under R.S. 2477 can only be ebeained if, ac
the time the R.S. 2477 grant is accepted, the lands were not
subject to the individual use and occupancy rights of an
Alaska Native who has applied for an allotment.

B . Section Line Easements

Whether a section line easement supersedes Hacive use
and occupancy depends on whether the Native use and occupancy/
preceded either the statutory acceptance® or actual survey of
che section line easement. IT Native use and occupancy
began prior to April 6, 1923, or between January 13, 1949,
and March 21, 19*53, then the casement could not be imposed
on those lands by subsequent survey of a seccion line. It
unoccupied lands were surveyed either between April 6, 1923,



and January 18, 1949, or afccr March 21, 1953, then che
seccion line easement supersedes Native occupancy righcs.

C. Guarantees of Access
Alchough chere is no legal requirement to guarantee

access to otherwise landlocked allotments, you would be well
advised to counsel the allottees to provide access if it is

within their power to do so. It is especially important to
provide access where there 1is an initial unity of title in
che alloccee. Under these circumstances an easement of

necessity can be imposed to benefit a landlocked parcel.
Providing access ac the time of che grant will avoid later
confusion and possible litigation.

D. Public or Private Access

You should also be aware that any R.S. 2477 right -of
access (whether by seccion line easement or otherwise)
predating Native use and occupancy 1is a right of oublic
access, while it may also permit private individuals to
have access to otherwise landlocked parcels, ic also permits
che public ac large to use the righc of way. Of course,
that” does noc permit che public to trespass on che allottee”s
cr anybody else"s private property.

David S. Case
At corney/Advisor

Enclosure

Scott Keep, Div. of Indian Affairs, Washington, D.C.
Area Realty Officer Bureau of Indian Affairs, Juneau
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BUREAU OF LAND MANAGEMENT

Alaska Ststa Offic*
701 C Strwt, Box 13
Anchoraca, Alaska 39513

September 7, 1984

Memorandum
To: Member of ALUC
From: State Director/ Alaska

Subject: R.S. 2477 Issue Paper

Transmitted herewith is an issue paper which sets forth BLM's policy on R.S.
2477 rights-of-way. The policy has been altered enough in recenc years to
allow us to note these claims on our records provided the State takes the
initiative and files an application for notation v/hich meets the criteria set

out in the issue paper.

In the absence of the State formally asserting its rights under the Statute,
3124 has no choice but to consider the lands involved to be vacant public lands
without established public access. BLM has had numerous discussions with the
State concerning R.S. 2477 and the State is well aware of our policy and

procedures.

Enclosed is a draft MOU between our Fairbanks District O ffice and the State of
Alaska which is intended to facilitate the policy set out in the issue paper.
Also enclosed is a copy of our BLM Manual section on R.S. 2477 and a copy of a
Regional Solicitor's O ffice memorandum to the 3ureau of Indian Affairs dated

May 21, 1980.

The Fairbanks District Office and the State of Alaska, Department of
Transportation and Public Facilities, Northern Region have been working on
this Draft MOU for sometime now and have established a good working document

which fits well within the constraints of our regulations.

Our first preference would be to have the cooperative State Federal work on
R.S. 2477 started in Fairbanks proceed. However, we would not object to the
Council taking this matter under its wing if this is what the State wishes.

Under any circumstance, the State must clearly take the loadership role.

Michael J. Penfold
Enclosure (1) w/Exhibits 1, 11, and 1|11 State DlrECtor

&L/A RATION

to
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Issue Paper - R.S. 2477 Roads and Trails

Under DOl existing authority and policy, itis the responsibility of the State
of Alaska to officially assert its claimed rights by filing applications for
notation of sucn rights-of-way on our records. Sucn applications in addition
to providing the information required to show the highway meecs the four
criteria set out below must provide a plottable description of the facility so

that BLM's records can be properly noted.
The Act of July 26, 1866, R.S. 2477 (43 U.S.C. 932) provided:

"The right-of-way for the construction of highways over public lands noc

reserved for puolic uses, is hereby granted."”

This statute, which was repealed by the Federal Land Policy and Management Act
(FLPMA) of October 21, 1976, 90 stat. 2743, nas been interpreted as granting a

right-of-way for puDlic use over public land without limiting the method of
estai-"\shment of that right-of-way. The grant becomes fixed when a public
hign* f is definitely estaDlisnecl in one of the ways authorized by tne laws of

the State where the land is Ilocated.

The Act (R.S. 2477) did not specify the extent of tne grant, the width of the

right-of-way, or the nature of the right conveyed. Since the Department does
not grant such rights-of-way, it has consistently held that it has no
authority to adjudicate claims made under this Act. Therefore,

acknowledgements of sucn claims have not oeen inserted in Federal Land
Patents. The courts have held that reservation of an R.S. 2477 right in our
patents is not necessary to validate or protect rights-of-way created under

tne statute.

In order to facilitate proper management of the puolic land, che Department
has to have sound transportation plans. It is, therefore, necessary to
identify all public roads in a given area. To facilitate such identification
the Bureau of Land Management has recently been given authority to note
claimed R.S. 2477 hignways (roads, trails, etc.) on its official status plats,

provided that requests for notation meet the following criteria:

1. In oraer for a valid right-of-way to exist, cnere must have been
actual construction of a highway. Mere use, planning, or survey is
not considered construction. However, construction of the highway
need not have occured all at once. Road maintenance often equals
improvement and even construction. When the history of a road is
questionable, it's existence ina condition adequate for puolic wuse

may constitute evidence that construction has taken place.
2. The highway is free and open to the public atlarge.

3. The construction of thehighway on unreserved puolic land must have
occurred prior to repeal of R.S. 2477 on Octooer 21, 1976.

4. The State must have a procedure to confirm the R.S. 2477 public

highway rignt-of-way grant.

Enclosure 1
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Once the State application is received, BLM has the responsibility to assure

that the lands covered by the claimed right-of-way were, on the date of

establishment of the highway, unreserved public lands. If the information
submitted by the State meets the four criteria above, BLM assumes (it does not
adjudicate the claim) that the road is a bona fide R.S. 2477 highway. The BLM

then acknowledges the State's claim and plots the right-of-way on its records.

Any uses other than for highway purposes within the boundaries of an R.S. 2477

right-of-way must be permitted by BLM by a separate right-of-way grant. It
should also be noted that the R.S. 2477 grant extends only to the right-of-way
itseIf, it does not include ancillary facilities such as material sources and

stockpile areas.

The Fairbanks District of BLM is currently working on a Memorandum of
Understanding with the State of Alaska, Department of Transportation and
Public Facilities. This MOU is intended to facilitate notation of the State's

claimed R.S. 2477 rights on BLM's official records.

BLM has no objection to elevating this MOU to State level if theCouncil so
desires. However, even if the MOU is elevated to State level, BLM cannot by
law or regulation note the State's R.S. 2477 claims to its records until the

State DOT/PF files a formal request for notation accompanied by a plottable
description and a date of appropriation. The initiative to begin the record

notation process rests with the State.

Further, until tne State officially identifies its claimed R.S. 2477 rights,
so they can be noted on the records, Federal agencies have no recourse but to
treat the lands involved as if they were free and clear of encumbrances. As
an example, numerous contacts were made with the State of Alaska during the
planning process on the 5teese NCA and the White Mountains MRA. At no time

has the State of Alaska identified any R.S. 2477 claims within these planning

areas.



MEMORANDUM OF UNDERSTANDING

BETWEEN ALASKA DEPARTMENT OF NATURAL RESOURCES AND
ALASKA DEPARTMENT OF TRANSPRI\FIQSATION AND PUBLIC FACILITIES
BUREAU OF LAND MANAGEMENT
PURPOSE
1. The purpose of this agreement is to establish the

procedures for the assertion of RS 2477 rights-of-way by the Alaska
Department of Natural Resources (DNR) and the Alaska Department of
Transportation and Public Facilities (DOT&PF) to the Bureau of Land
Management (BLM). Federal/ state, and local officials need to know
elocations of RS 2477 public right-of-way assertions 1in order to assist
such officials 1in their land and resource management decisions. The
public needs to know the Jlocation of RS 2477 public right of way
assertions to avoid wunauthorized uses on private lands. This
Memorandum of Understanding (MOU) will establish procedures that will
enable RS 2477 rights-of-way assertions to be placed on Jland status
plats. -

.o " BACKGROUND

2. RS 2477, formallycodified as 43 U.S.C 932 (repealed by
P.L. 94-579, Federal Land Policy and Management Act of October 21,
1976 ), provides:

The right of way for  the construction of highways
over public lands, not reserved for public uses, 1Is
hereby granted.

3. By regulation found in 43 C.F.R. 2802.5 (b), the Bureau of
Land Management has provided:

In order to facilitate management of the public
lands, any person or state or local government which
has constructed public highways under the authority
of RS 2477 (43 U.S.C. 932, repealed October 21, 1976)
may file a map showing the Jlocation of such public
highways with the authorized officer.

4. In Hamerly v. Denton, 359 P. 2d 121, 123 (Alaska 1961), the
Alaska Supreme Court stated that the general rule regarding acceptance
of the RS 2477 federal grant:

Before a highway may be created, there must be either
positive act on the part of appropriate public
authorities of the state, clearly manifesting an
intention to accept the grant, or there must be
public use for such a period of time and under such

conditions as. to prove .that the grant has been
accepted.
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5. The Uniced SCaCes Department of the Interior/ Office of the
Solicitor; stated in a memorandum dated July 7, 1983:

"[(T)he "Department of the] Interior has long recognized
that State law controls, what constitutes a (R.S. 2477)
highway within each state;" and

6. Alaska Statute 19.45.001(8) 3tate”:

"Highways includes a highway (whether included 1in the
primary or secondary systems), road, street, trail,
walk, bridge, tunnel, drainage structure and other
similar or related structure or facility, and
right-of-way thereof, and further includes a ferry
system, whether operated solely 1inside "the state or to
connect with a Canadian highwa r, and any such related
facility;" and

7. WHEREAS by statute, AS 19 SLA 1923; 123 SLA 1951; 35 SLA
1953; AS 19.10.010/ the State of Alaska has accepted the RS 2477
grant.

8. The RS 2477 grant has also been accepted in many ca"ses by
actual public use or expenditure of public monies on unreserved public
lands for highway purposes.

POLICIES AND PROCEDURES

9. DOT&PF shall have responsible, ty forasserting and for
identifying and submittingmaps to BLM of all RS 2477 rights-of-way
established before October 21,1976, identified on the list of state
maintained highways. DOT&PF*s responsibility wunder this paragraph

includes both state and non state lands.

10. DNR or DOT&PF may 1identify," assert, and submit maps and
evidence of use to BLM for all other RS 2477 rights-of-way established,
before October 21, 1976, situated upon any land within the State of
Alaska.

11. DNR or DOT&PF shall accept evidence of use on any
right-of-way established before October 21, 1976, from other state
agencies, local governments, and members of the public. For all

claims of RS 2477 rights"-of-way which 1involve state land or provide
access to state land or public water an ADL/LAS <case fTile will be
established.

12. DNR orDOT&PF may maintain duplicate sets of all files
regarding RS 2477 rights-of-way.* All newly created RS 2477 files, or
any documents to be added to an existing file, will be duplicated and
forwarded from one agency to the other.

- 2 -



13- All maps showing the Jlocation of RS 2477 rights-of-way
established before October 21, 1976, submitted to BLM shall be the
best maps possible but not of lesser detail than standard USGS maps at

a scale 1:63,360. Maps and supporting documentation shall be
submitted by .both agencies concurrently. The submission of such maps
showing the Jlocation of RS 2477 rights-of-way on public lands shall
not be conclusive evidence as to their existence. Similarly, a

failure to show the location of RS 2477 rights-of-way on- any map shall
not preclude a later finding as to their existence.

14. There shall be established an RS 2477 coordinating
committee in the Northern Region of Alaska composed of DNR, DOT&PF and
BLM. The purposes for this committee are as fTollows:

(a) coordination of agency priorities for identifying,
locating, and asserting RS 2477 rights-of-way;

(b) coordination of RS 2477 processing procedures for
identifying, Jlocating, establishing case files, making assertions, ana
platting claims on both federal and state land status plats; and

(c) coordination of requests made to and by the agencies.

15. Each assertion of the existence of an RS 2477 right-of-way
made pursuant to this agreement and the submissions to BLM will be
reviewed by BLM to ensure the land -was unreserved public land as of
the date claimed and was established prior to the repeal of the law"on
October 21, 1976. BLM will not adjudicate the validity of RS 2477
assertions.

16. BLM, DNR, and DOT&PF shall each 1issue a serial number and
establish a case file for each claim made pursuant to this agreement.
All correspondence shall reference all agencies®™ fTile numbers.

17. BLM shall plot each RS 2477 right-of-way asserted on their

Mascer Title Plats when the following criteria are met (BLM Manual
2301.24 B.l, Rel. 2-152, 9/10/82):

1. Criteria for identification of
R.S. 2477 Public Highways, 1include four elements:

ea. In order for a valid
right-of-way to come into existence, there must
have been the actual building (construction) of a
highway. Mere wuse, planning, or surveying, does
not equal construction. However, construction may
not have occurred all at once. Road maintenance

often equals improvement, or even construction.



Increments of maintenance over several years may
equal construction. When public funds have been
spent on the road it may be a public road. When
the history of a road is unknown or questionable/
its mere existence 1iIn a condition adequate for
public use may be evidence that construction has
taken place.

b. A highway 1is freely open to
everyone. Roads that have had access restricted
to the public by locked gates or other means may
not be public highways.

c. The construction of a public
highway .on unreserved public land must have
occurred prior to October 21/ 1976.

d. A State has to have a procedure
to confirm the R.S. 2477 public highway
right-of-way permit.

18. This MOW establishes the state®s procedure to. confirm the
RS 2477 and thereby fulfills item d in paragraph 17 above.

19. DNR shall plot each RS 2477 right-of-way asserted on their
land status plats.

20. Nothing 1in this Memorandum of Understanding shallobligate
any party in the expenditure of funds/ or for future payments of
money/ in excess of appropriations authorized by law.

"21. Each partyagrees that it will be responsible for 1its own
acts and the results thereof and each party shall not be responsible
for the acts of theother parties; and each party agrees it will
assume to itself risk and liability resulting in any manner under this
agreement.

22. Nothing in this MOU is 1intended to limit agency or
individual rights to normal administrative or judicial appeal
processes.



23. Nothing herein 1is intended to conflict with Federal/ State
or local laws or regulations. If there are conflicts/ this agreement
will Dbe amended as soon as practical to bring it into conformance with
conflicting laws or regulations.

24. It is understood by all parties that individual <citizens
may be entitled to assert rights-of-way under RS 2477 notwithstanding
this agreement. Nothing 1in this Agreement shall affect the right of

private citizens to assert rights-of-way under RS 2477 1in conformance
with applicable law.

25. The effective date of this agreement shall be from the
date of final signature. The agreement shall remain in effect until
rties jointly agree otherwise.

. Da te ,1984
ict Mana?er/
Office/ Alaska Department of Natural Resources
Da te 1984
Carl Johnson,/District Manager/ v
Fairbanks District Office/ Bureau of Land Management e

o Date 4 1984
Commissioner/

Alaska Department of Transporta Zjon Public



