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October 23, 1984

CORPORATE DEVELOPMENT 
TECHNICAL SERVICES FOR 

VILLAGE BUSINESS CORPORATIONS

I27V4 MINNIE STRF.KT 

FAIRBANKS. A LASKA 

T E L E P H O N E :  (907| 4S2-1MU

Dan A lex, President
Alaska Native Land Managers Association 
Pouch 6699 
Anchorage, AK 99502

Dear Dan:

Enclosed are copies of a recent MOD between BLM, DNR and DOT/PF 
(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.
I have serious objections to them from both a land title and a land 
management perspective.

To begin, RS2477 Rights-of-Way are rights-of-way which, if valid, 
are rights granted outside the statutory realm of ANCSA or FLPMA, i.e.,
43 USC 932. Basically, if a right-of-way is to be determined valid, 
the land over which it crossed bad to be vacant, unreserved, public lands 
at the time use began and there has to be a determination, (frequently 
in court if the landowner objected), that there was sufficient public use 
or expenditure of public funds, to qualify under the statute. If determined 
valid, the right-of-way width was usually ditch to ditch. The only entity 
with the authority to adjudicate these rights is a court of law, not the BLM.

What this means in practical terms is that these rights-of-way have 
never been identified in title documents granted to private landowners 
in this state or elsewhere in the lower 48 until the State of Alaska pressured 
BLM to insert these rights^-of-ways i n  'native conveyances. Since BLM'"Cannot, ' 
by law, adjudicate these rights, they are considered assertions until they 
are proven.

If a trail or road crossed a private landowners property and the land­
owner questioned the public's right to use the trail, the owner may block 
the .trail. .If the user objects,, he .can take the landowner, to court, .to protect.... 
his right of access, or vice versa.

The MOD, needless to say, was written without native input. It establishes 
a de facto adjudication process which places these rights-of-way on BLM's 
land status documents and ultimately in Native Land conveyances.- The Native 
landowner has no opportunity to protest. The State, on the other hand, has 
gained another leg up on the private landowner by having these assertions 
of rights placed on the public land records and Native land title without

v i i M r e .



Dan Alex 
Oqtober 23, 1984 

Page 2

an opportunity for complete axifyudication in the proper forum. (Please 
read their briefing paper clcseisly.) If the RS2477 assertion ends up .-in* 
the land conveyance, the Corpocratioa receives a clouded title document 
and faces potentially significcant management problems.

The management problems cx a n  b e  significant. First, most of these 
RS2477 assertions are made on c b l d  winter trails; With modern technology 
many people want to use these ■derails in the summertime, a period when 
it is impractical to use the t rrail in its winter location, so they begin 
to move this way and that to sntvoid the pot holes and permafrost areas 
creating new trails and often sserious surface damages. This creates surface 
damage-problems for the landcwimer. There is also a question whether the 
public has the right to use a  vrdnter trail in the non-winter months.

Secondly, as the DOT/PF brriefing paper points out, even if an RS2477 
is determined to be valid, the s-state has reserved the right to decline to 
maintain the rights-of-way. is leaves the landowner with continued resource 
destruction and the public us±=pg a  potentially unsafe public right-of-way. In 
simple terms, the state wants rets cake and eat it, too. I say that if they 
want the rights of ownership, tithey should accept the obligation to manage and 
maintain them!

My recommendation to the 32iative Land Managers is to consider these points 
and, if they agree, ’ develop a  sstrategy involving our congressional delegation 
and state legislators to removes these assertions, from the public land records 
until proven valid in the propeer forum and seek legislation that would require 
the state to accept management irresponsibility when they assert title.

S i r

Paul C. Costello 
President

POC/bap
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CORPORATE DEVELOPMEWP̂ SND 
TECHNICAL SERVICES FOR 

VILLAGE BUSINESS CORPORATIONS

November 1, 1984

Lavelie Black
Dept, of Interior ^
Alaska Program Staff (311)
18th and "C" Streets, N.W.
Washington, D.C. 20240

Dear Lavelie:

Here is the letter and enclosures we discussed today. As I indicated, 
they create problem? in three related areas.

1). To begin, if I were a native landowner, I would be offended that 
BLM drafted such a document without any visible effort to involve the native 
community. As my lawyer friends would say, "It flies in the face of ANCSA."

2). Next, the MCXJ establishes a de facto adjudication of less than 
fee interests when BLM does not have the authority to adjudicate RS 2477 
interests. The only forum to properly adjudicate them is with the landowner, 
or if that proves to be unsuccessful, in court. The only Federal land title 
to be prejudiced with these questionable assertions are native lands. In iry 
experience I have never found a Federal patent in the Lower 48 which purported 
to adjudicate an RS 2477.

3). It represents land management philsophy at its least, i.e., the 
State would like title any way they can get it, but want "the right 'to refuse 
service" (maintenance) to anyone. This creates a conflict between the 
unsuspecting user and the landowner when a user attempts to use a damaged 
trail and finds that he cannot because of permafrost degradation, for example. 
Be makes the choice of not going or just moving the trail over a bit to avoid 
the irrp ass able section. Hence, he infuriates the landowner by destroying 
surface resources and trespassing. The user then faces an-'irate landowner, 
possible criminal charges and the State who chooses to do nothing. The 
Seventy Mile Trail in Eagle is a good example.

My solution is simple. Revoke the MCXJ and let the landowners and the 
State decide in the manner most practical which right is valid and who is 
responsible for that right. If a right is valid because there is a continuing 
public use and need, then let the State seek the funds to maintain the 
right-of-way on a case by case basis. BLM is helping neither themselves



nor the Native canrrnni.ty Dor, in the run, the taxpayers of this state, 
in trying to decides «bat is best for a situation that they have no legal 
obligation to be innvolved in.

I hope that -thins finds you well apd enjoying the fall season in 
Washington. Give-mny regards to Bob.

Sincerely,

"Paul C. Costello '  '  
President

Enc: Letter to t e n  Alex
Briefing Panaer 
i O J
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N o r t h e r n  R e g io n  

D i v i s i o n  o f  P l a n n i n g  

R E V IS E D  STA TU TE  2477 R IG H TS -O F-W A Y

L e g a l  B a s i s  f o r  RS 2477

C o n g r e s s  b y  t h e  A c t  o f  J u l y  2 6 , 1866  g r a n t e d  r i g h t s - o f - w a y  f o r  h ig h w a y s  o v e r  
u n r e s e r v e d  p u b l i c  l a n d s ,  a n d  by  d o i n g  s o ,  e s t a b l i s h e d  an e x t e n s i v e  n e tw o r k  o f  
p u b l i c  r i g h t s - o f - w a y  i n  A l a s k a ,  T h i s  A c t ,  now c o d i f i e d  as  43 U . S . C .  932 ,
R e v is e d  S t a t u t e  (RS) 2 4 7 7 ,  s t a t e s  i n  f u l l :

"Th e  r i g h t - o f - w a y  f o r  t h e  c o n s t r u c t i o n  o f  h ig h w a y s  o v e r  p u b l i c  l a n d s  n o t  
r e s e r v e d  f o r  p u b l i c  u s e s  i s  h e r e b y  g r a n t e d . "

A l t h o u g h  RS 2477 was r e p e a le d  O c t o b e r  2 1 ,  19 76  by  P u b l i c  Law 9 4 -5 7 9 ,  s e c t i o n  706 
(90 s t a t .  2 7 9 3 ) ,  t h o s e  r i g h t s - o f - w a y  p r e v i o u s l y  e s t a b l i s h e d  r e m a in  v a l i d .

G e o g r a p h ic  and  H i s t o r i c a l  D e v e lo p m e n t

I n  A l a s k a ,  RS 2477 r i g h t s - o f - w a y  a r e  c o n c e n t r a t e d  m a i n l y  i n  t h e  I n t e r i o r ,
W e s te r n  and S o u t h w e s t e r n  r e g io n s  o f  t h e  s t a t e  and  i n  t h e  C o p p e r  R i v e r  b a s i n .
I n  S o u t h e a s t e r n  and  a l o n g  t h e  S o u t h c e n t r a l  g u l f  c o a s t ,  RS 2477 was n o t  as  
i m p o r t a n t  to  t r a n s p o r t a t i o n  b e c a u s e  o f  th e  a c c e s s i b i l i t y  v i a  w a t e r .

RS 2477 h ig h w a y s  h a v e  p r o v id e d  much o f  t h e  a c c e s s  t o  a r e a s  o f  A l a s k a  i n  t h e
p a s t  and c o n t i n u e  t o  do s o .  H i s t o r i c a l l y , - t h e s e  ro a d s  w ere  u s e d  f o r  t r a d e  
r o u t e s  a nd  a c c e s s  t o  m i n i n g  a r e a s .  T o d a y ,  t h e y  s e r v e  as a c c e s s  f o r  m in e r a l  
d e v e lo p m e n t  , f o r e s t r y ,  r e c r e a t i o n ,  a g r i c u l t u r e ,  h u n t i n g ,  f i s h i n g ,  i n t e r -  
v i l l a g e  t r a v e l ,  a nd  a c c e s s  to  h o m e s t e a d s ,  h o m e s ' ! t e s ,  and  o t h e r  l a n d  d i s p o s a l s .  
M o s t  o f  t h e  w e l l  e s t a b l i s h e d ,  f r e q u e n t l y  t r a v e l e d  t r a i l s  a p p e a r in g  on U .S .G . S *  
t o p o g r a p h ic  maps a r e  RS 2477 h ig h w a y s .

S in c e  th e  RS 2477 s t a t u t e  was w r i t t e n  i n  such a b r i e f  end n o n s p e c i f i c  m a n n e r ,  
i t  does  n o t  e s t a b l i s h  c r i t e r i a  f o r  d e t e r m i n i n g  t h e  l o c a t i o n  o r  w i d t h  o f  t h e  
r i g h t s - o f - w a y  n o r  does  i t  d e f i n e  w h a t  c o n s t i t u t e s  a " h i g h w a y . 11 W hat was 
c o n s id e r e d  a " h ig h w a y "  1 1 8  y e a r s  ago  when t h e  la w  was p a s s e d  d i f f e r s  g r e a t l y  
from  t h e  m odern c o n c e p t .  F u r t h e r ,  a .p r o c e d u r e  f o r  i d e n t i f y i n g  a n d  c l a i m i n g  
r i g h t s - o f - w a y  was n o t  e s t a b l i s h e d .

A t  t h i s  t i m e ,  t h e r e  i s  c o n f u s i o n  and d i f f e r e n c e s  o f  o p i n i o n  r e g a r d i n g  t h e  
l o c a t i o n ,  v a l i d i t y  a n d  e x t e n t  o f  RS 2477 h ig h w a y s  i n  A l a s k a .  A l t h o u g h  RS 2477 
highways-e x i s t  i n  s e v e r a l  s t a t e s ,  t h i s  i s s u e  has  t a k e n  on s p e c i a l  s i g n i f i c a n c e  
i n  A la s k a  b e c a u s e  o f  t h e  re m o te n e s s '  a n d  i n a c c e s s i b i l i t y  o f  much o f  t h e  s t a t e .

•

A d d i t i o n a l l y ,  t h e  A l a s k a  S t a t e h o o d  A c t ,  t h e  A la s k a  N a t i v e  C la im s  S e t t l e m e n t  
A c t  (A N C S A ) ,  a n d  t h e  A l a s k a  N a t i o n a l  I n t e r e s t s  L a n d s  C o n s e r v a t i o n  A c t  ( A N IL C A )  
a l l  i n i t i a t e d  m a jo r  c h a n g e s  i n  l a n d  o w n e r s h ip  i n  A l a s k a . 1 As l a n d  i s  t r a n s ­
f e r r e d  from  t h e  P u b l i c  Dom ain  t o  t h e  S t a t e ,  N a t i v e  c o r p o r a t i o n s ,  p r i v a t e  
i n d i v i d u a l s ,  a nd  o t h e r  F e d e r a l  a g e n c i e s ,  t h e r e  i s  a d i v e r s i t y  o f  v ie w s  r e g a r ­
d i n g  access  a nd  l a n d  m anagem ent p o l i c i e s .  Some l a n d o w n e r t  w is h  t o  r e g u l a t e  
use by t y p e  o f  v e h i c l e ,  w e i g h t ,  t i m e  o f  y e a r ,  e t c .  Some f a v o r  p r e s e r v in g
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.. a c c e s s  f o r  l o c a l  r e s i d e n t s .  O t h e r s  p r e f e r  no a c c e s s  a t  a l l .
F u r t h e r m o r e ,  a s  l a n d  i s  c o n v e y e d ,  t h e  v a l i d i t y  o f  RS 2 4 7 7 1 s i s  b e i n g  q u e s t i o n e d  
C u r r e n t l y ,  i n  l a n d  c o n v e y a n c e  d o c u m e n ts ,  RS 2477 r i g h t s - o f - w a y  a r e  p r o t e c t e d  
o n l y  w i t h  t h e  c l a u s e ,  " v a l i d  e x i s t i n g  r i g h t s , "  w i t h  no v i s i b l e  e v id e n c e  o f  
them on  t h e  F e d e r a l  or  S t a t e  l a n d  s t a t u s  p l a t s .  T h e  e x i s t i n g  T r a i l  I n v e n t o r y  
F i l e ,  w h ic h  c a t a l o g s  many RS 2477 r o a d s ,  i s  a t  a s c a le  o f  1 : 2 5 0 ,0 0 0  ( s t a n d a r d  
U . S . G . S  quad  map) and does n o t  show t h e  t h e  l o c a t i o n  o f  RS 2 4 7 7 's i n  s u f f i c i e n t  
d e t a i l  t o  a l l o w  them  t o  be e n t e r e d  on t h e  l a n d  s t a t u s  p l a t s .

N eed  f o r  P r o c e d u r e s

C o n f u s i o n  among S t a t e  and F e d e r a l  a g e n c ie s  and p r i v a t e  la n d o w n e r s  as t o  t h e  
im p le m e n t a t i o n  o f  RS 2477 c o n t i n u e s  to  h i n d e r  m anagem ent a n d  u s e  o f  t h e s e  
h ig h w a y s .  I t  has become a p p a r e n t  t h a t  t h e  p u b l i c  r e q u ir e s  a s s i s t a n c e  i n  
i d e n t i f y i n g  RS 2477 r o a d s .  S t a t e ,  F e d e r a l  and  l o c a l  g o v e r n m e n t s ,  N a t i v e  
c o r p o r a t i o n s ,  and  o t h e r  p r o p e r t y  owners need  t o  kn ow  t h e  l o c a t i o n  and a u t h o ­
r i z e d  u s e s  o f  RS 2477 r o a d s  i n  o r d e r  to  r e a s o n a b ly  manage t h e i r  l a n d s .

F o r  r i g h t s - o f - w a y ,  l a n d  s e l e c t i o n ,  l a n d  c l a i m s  and  o t h e r  l a n d  t r a n s f e r  a c t i o n s ,  
12nd  s t a t u s  p l a t s  s e r v e  as p a r t  o f  o f f i c a l  r e c o r d s  o f  l a n d  o w n e r s h ip  f o r  b o th  
t h e  F e d e r a l  g o v e r n m e n t  ( t h r o u g h  BLM) and t h e  S t a t e  g o v e rn m e n t  ( t h r o u g h  D N R ) .
I t  i s  1n  t h e  S t a t e ' s  a n d  t h e  p u b l i c ' s  i n t e r e s t  t o  e s t a b l i s h  t h e s e  RS 2477'  
c l a i m s  on b o th  S t a t e  and F e d e r a l  l a n d  s t a t u s  o l a t s ,  t h e r e b y  a s s e r t i n g  t h e  RS 
2477 c l a i m  a n d  i d e n t i f y i n g  I t s  l o c a t i o n .  P l a c i n g  t h e  r o a d s  on t h e  s t a t u s  
p l a t s  w o u ld  g i v e  more c r e d i b i l i t y  t o  t h e  S t a t e ' s  c l a i m s  and  w o u ld  e s t a b l i s h ,  
f o r  t h e  r e c o r d ,  b o t h  a f i l e  and  a g e o g r a p h ic  d o c u m e n t  a s s e r t i n g  t h e  c l a i m s . - .  
T h u s ,  when l a n d  i s  c o n v e y e d ,  t h e  S t a t e  and p u b l i c  RS 2477 c la im s  w o u ld  be  
much more v i a b l e  t h a n  s i m p l y  a " v a l i d  e x i s t i n g  r i g h t s "  c l a u s e  i n  a c o n v e y a n c e  
d o c u m e n t .  T h e  l o c a t i o n  o f  e a c h  t r a i l  w o u ld  be g e n e r a l l y  e s t a b l i s h e d ,  t h e r e ­
f o r e  i t  w o u ld  be o b v i o u s  to  a n y o n e  r e s e a r c h in g  l a n d  s t a t u s  t h a t  a r i g h t - o f - w a y  
c l a i m  e x i s t s  a c r o s s  a p a r t i c u l a r  p a r c e l .

I f  t h e  S t a t e  documer*s i t s  c l a i m s ,  o t h e r  p a r t i e s  are  p u t  i n  t h e  p o s i t i o n  o f  
c h a l l e n g i n g  t h e  S t a t  's  c l a i m  r a t h e r  .than  v i c e  v e r s a .  P r e s e n t l y ,  t h e  S t a t e  
w o u ld  have t o  p r o v e  ‘ / a l i d  e x i s t i n g  r i g h t s , "  on c o n v e y e d  l a n d .  I f  t h e  t r a i l s  
w ere  a lr e a d y  on t h e  s t a t u s  p l a t s ,  a n y o n e  who d is a r e e d  w o u ld  be i n  t h e  p o s i ­
t i o n  o f  c h a l l e n g i n g  t h e  S t a t e ' s  c l a i m .  A s s e r t i - n g  an RS 2477 c l a i m  i n  t h i s  
m an n er  i s  o n l y  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n '  s i n c e  BLM does n o t  a d j u d i c a t e  
RS 2477 c l a i m s .  I f  someone were to  c h a l l e n g e  t h e  S t a t e ,  t h e  S t a t e ' s  c l a i m  
w o u ld  s t i l l  h ave  t o  be p r o v e n  i n  c o u r t ;  h o w e v e r ,  we c e r t a i n l y  w o u ld  be i n  a 
much b e t t e r  p o s i t i o n  t o  do t h i s .

O t h e r  F i n d i n g s

D i s c u s s i o n s  w i t h  DNR p e r s o n n e l  1 n  A n c h o r a g e  who had been  i n v e s t i g a t i n g  r e g u ­
l a t i o n s  and c o u r t  d e c i s i o n s  r e l a t i n g  t o  RS .24 77 ‘ s r e v e a le d  t h e  f o l l o w i n g  
p o i n t s :

1 )  I t  a p p e a r s  t h a t  t h e  d e f i n i t i o n  o f  w h a t  c o n s t i t u t e s  a " h ig h w a y "
( w h ic h  i s  t h e  te r m  u s e d  i n  t h e  s t a t u t e ) ,  1 s  a m a t t e r  f o r  each  s t a t e  t o  d e t e r ­
m i n e .  I n  A l a s k a ,  AS 1 9 . 4 5 . 0 0 1 ( 8 )  d e f i n e s  a h ig h w a y  as t h a t  w h ic h  “ . . . i n c l u d e s  
a h ig h w a y  ( w h e th e r  i n  t h e  p r im a r y  or  s e c o n d a r y  s y s t e m s ) ,  r o a d ,  s t r e e t ,  t r a i l ,  
w a l k ,  b r i d g e ,  t u n n e l ,  d r a in a g e  s t r u c t u r e  an o t h e r  s i m i l a r  o r  r e l a t e d  s t r u c t u r e  
o r  f a c i l i t y ,  a n d  r i g h t - o f - w a y  t h e r e o f . . . "



* . 2) DOT&PF h a s  m anagem ent a u t h o r i t y  on  P.S 2477 w h ere  t h e y  o c c u r  on n o n ­
s t a t e  l a n d .  Where RS 2 4 7 7 ‘ s o c c u r  on s t a t e  l a n d ,  D0T4PF has  c o n c u r r e n t  
a u t h o r i t y  w i t h  t h e  s t a t e  a g e n c y  h a v in g  m anagem ent a u t h o r i t y  o v e r  t h e  l a n d  
( u s u a l l y  D N R ) .

3) T h e  c o u r t s  h ave  h e l d  t h a t  a c c e p t a n c e  o f  an RS 2477 d oe s  n o t  " im p o s e  
on t h e  p u b l i c  a u t h o r i t y  t h e  d u t y  t o  m a i n t a i n . "  T h e r e f o r e ,  a p e r f e c t l y  v a l i d  
m anagem ent d e c i s i o n  m ig h t  be to  p r o v id e  l i t t l e  m a in t e n a n c e  o r  n o t  t o  m a i n t a i n  
a p a r t i c u l a r  t r a i l  a t  a l l .  A d d i t i o n a l l y ,  l a c k  o f  m a in t e n a n c e  o v e r  t h e  y e a r s  
does  n o t  im p ly  a b a n d o n m e n t ;

4)  T h e r e  a r e  c o n t r a d i c t i n g  l e g a l  o p i n i o n s  r e g a r d in g  u se  r e s t r i c t i o n s ,  
r i g h t - o f - w a y  v a c a t i o n s ,  a n d  t h e  r o l e  o f  a. l o c a l  g o v e r n m e n t  ( i e .  b o r o u g h s )  1 n  
t h e  m anagem ent o f  RS 2 4 7 7 's .

T a s k  F o r c e  on  RS 2477

T h is -  i s s u e  was d i s c u s s e d  a t  t h e  A n n u a l  M e e t in g  b e tw e e n  t h e  B ureau  o f  L a n d  and  
R e g io n a l  M an agem ent (BLM) F a i r b a n k s  D i s t r i c t  O f f i c e  a n d  DOT&PF N o r th e r n  
R e g io n  on  A p r i l  2 7 ,  19 8 4 .  A t  t h a t  m e e t in g  1 t  was d e c id e d  t o  form  a r e g i o n a l  
" t a s k  f o r c e "  t o  d i s c u s s  t h e  s i t u a t i o n .  T h e  A l a s k a  D e p a r tm e n t  o f  N a t u r a l  
R e s o u r c e s  (DNR) was i n v i t e d  t o  j o i n .

T h e  T a s k  F o r c e  on RS 2477 r i g h t s - o f - w a y  h e l d  i t s  f i r s t  m e e t in g  J u n e  1 5 ,  19 8 4 ,  
B LM , DNR a n d  DOT&PF were p r e s e n t*  T h e  m e e t in g  e s t a b l i s h e d  g u i d e l i n e s  and  
p r o c e d u r e s  f o r  a s s e r t i n g  RS 2477 c l a i m s  and h a v in g  them  e s t a b l i s h e d  on t h e  
l a n d  s t a t u s  p l a t s .  T h e  p r o c e d u r e  i s  as f o l l o w s :

1 )  A c l a i m  can  be a s s e r t e d  .by t h e  S t a t e  or any  p r i v a t e  i n d i v i d u a l .
2) A c o v e r  l e t t e r  a s s e r t i n g  a c l a i m  o r  a c c e p t i n g  an RS 2477 g r a n t  m u st  

b e  s u b m i t t e d  a lo n g  w i t h  d o c u m e n t a t io n  s u p o r t i n g  t h e  d a t e  c l a i m e d .  T h e  d a t e  
s h o u l d  p r e f e r a b l y  be b a s e d  on e x p e n d i t u r e  o f  f u n d s  ( p u b l i c  or . p r i v a t e )  o r  t h e  
e a r l i e s t  known d a t e  o f  p u b l i c  u s e .  (An i n d i v i d u a l ' s  t im e  i n  c o n s t r u c t i n g  a 
r o a d  c o u l d  b e  " t r a n s l a t e d "  i n t o  f u n d s ) ,

3) A map a t  a s c a l e  no s m a l l e r  th a n  1 : 6 3 ,3 6 0  d e p i c t i n g  t h e  r o u t e  m u s t  be  
s u b m i t t e d  w i t h  t h e  s u p p o r t i n g  d o c u m e n t a t io n  and c o v e r  l e t t e r .

4) T h e  t r a i l  number and quad  number from t h e  e x i s t i n g  T r a i l  I n v e n t o r y  
F i l e  s h o u ld  be n o t e d  ( 1 f  a p p l i c a b l e )  f o r  c l a r i f i c a t i o n  and c r o s s - r e f e r e n c e , -

5) BLM w i l l  r e v ie w  e a c h  c l a i m  t o  v e r i f y  t h a t  th e  l a n d  was “ u n r e s e r v e d  
p u b l i c  l a n d "  as o f  t h e  d a t e  c l a i m e d .

6) BLM w i l l  i s s u e  a s e r i a l  number and e s t a b l i s h  a c a s e  f i l e  f o r  e a c h
c l a i m ,  as w i l l  DNR a n d  D O T& P F . A l l  c o r r e s p o n d e n c e  s h o u l d  r e f e r e n c e  t h e s e  
num bers .

• 7) BLM w i l l  p l o t  e ac h  t r a i l  c la im e d  on t h e i r  M a s t e r  T i t l e  P l a t s  and  
DNR w i l l  p l o t  e a c h  on e  on  t h e  S t a t e ' s  l a n d  s t a t u s  p l a t s *

8) I n  o r d e r  to  p r e v e n t  c o n f u s i o n ,  e i t h e r  DNR o r  D0T4PF w i l l  h a v e  t h e
r e s p o n s i b i l i t y  o f  s u b m i t t i n g  a l l  n e c e s s a r y  i n f o r m a t i o n  t o  BLM .

9) A l l  f i l e s ,  i n c l u d i n g  m aps , s u p p o r t i n g  d a t a ,  e t c . ,  e s t a b l i s h e d  b y  o n e  
a g e n cy  s h o u l d  be  d u p l i c a t e d  and  fo r w a r d e d  t o  t h e  o t h e r  a g e n c i e s .

R$ 2477 C o o r d i n a t i o n  C o m m it te e  f o r  N o r t h e r n  A l a s k a

T o  p r o v id e  a o r d e r l y  m anner  f o r  c l a i m i n g  RS 2477*s a nd  t o  a v o i d  d u p l i c a t i o n  
o f  e f f o r t ,  t h e  T a s k  F o r c e  has s u g g e s t e d  e s t a b l i s h i n g  an "RS 2477 C o o r d i n a t i o n  
C om m itte e  f o r  N o r t h e r n  A l a s k a . '' T h i s  c o m m it t e e  w o u ld  c o n s i s t  o f  r e p r e s e n t a ­
t i v e s  from  BLM , DNR and D O T i P F .  I t s  p u r p o s e  w o u ld  be t o  c o o r d i n a t e  and
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p r i o r i t i z e  e f f o r t s  on  a s s e r t i n g  RS 2477 c l a i m s ,  t o  d i s c u s s  an y  a r e a s  o f  
d is a g r e e m e n t  a n d  t o  k e e p  e a c h  a g e n c y  In f o r m e d  on  t h e  o t h e r  a g e n c i e s '  e f f o r t s *

RS 2477 M anagem ent R e v ie w  B o a r d  f o r  N o r t h e r n  A l a s k a . ’

R e g a r d in g  t h e  m anagem ent o f  t h e s e  r o a d s ,  t h e  T a s k  F o r c e  has  recommended  
e s t a b l i s h i n g  an HRS 2477 M anagem ent R e v ie w  B o a r d  f o r  N o r t h e r n  A l a s k a , " w T h i s  
b o a r d  w o u ld  p r o v id e  a foru m  t o  d i s c u s s  d i f f e r e n c e s  r e l a t i n g  t o  t h e  managem ent  
o f  RS 2 4 7 7 ' s ,  P r o b le m s  w h ic h  h a v e  come up i n  t h e  p a s t  such  as use  r e s t r i c ­
t i o n s ,  r e q u e s t s  t o  v a c a t e ,  a n d  a l i g n m e n t ,  w i l l  c o n t in u e *  W i t h  c o n t r a d i c t i n g  
l e g a l  o p i n i o n s ,  an i n t e r - a g e n c y  forum  f o r  h a n d l i n g  t h e s e  i s s u e s  w o u ld  b e n e f i t  
a l l  c o n c e r n e d  a n d  p r o v i d e  a m u l t i - a g e n c y  r e s p o n s e  t o  p r o b le m s .  D i s c u s s i o n s  
c o u l d  l e a d  t o  p o s s i b l e  s o l u t i o n s .  R e c o m m e n d a t io n  p a s s e d  b y  t h i s  b o a r d  w o u ld  
show  a c o n c e r t e d  e f f o r t  b y  a l l  a g e n c ie s  i n v o l v e d  t o  p r o v i d e  t h o u g h t f u l  

.. m anagem ent a c t i o n s .  T h i s  w o u ld  a l s o  p r o v i d e  o n e .a g e n c y  w i t h  t h e  means to  
. s e e k  a d d i t i o n a l  s u p p o r t  i n  m a k in g  a m anagem ent d e c i s i o n *  A d d i t i o n a l l y ,  ar\y 

d e c i s i o n  w o u ld  be t h e  r e s u l t  o f  t h e  a c t i o n s  o f  s e v e r a l  a g e n c ie s  r a t h e r  th a n  
t h e  d e c i s i o n  o f  j u s t  o n e .  DOTSPF as m anager  o r  co-m an 'ager  o f  t h e s e  ro a d s  
w o u ld  h a v e  v e t o  pow er  o v e r  an y  b o a r d  r e c o m m e n d a t io n .

C o m p o s i t i o n  o f  t h i s  b o a r d  w o u ld  c o n s i s t  o f  tw o members from. BLM , DNR and  
D O T A P F , w i t h  o n e  member from  t h e  C i t i z e n s '  A d v i s o r y  C o m m is s io n  on  F e d e r a l  ■ 
A r e a s  a nd  one i n v i t e d  member from  a r e l a t e d  p r o f e s s i o n a l  o r g a n i z a t i o n  ( I . e . #  
a n  o f f i c e r  o f  t h e  I n t e r n a t i o n a l  R i g h t - o f - W a y  A s s o c i a t i o n ) .  T e m p o ra ry  member­
s h i p  c o u l d  be e x t e n d e d  t o  g o v e r n m e n ta l  l a n d  m a n a g in g  a g e n c ie s  a f f e c t e d  by  
m a t t e r s  u n d e r  d i s c u s s i o n  and t o  p r i v a t e  l a n d  ow ners a f f e c t e d .  The  b o a r d  
w o u ld  m eet as n e e d e d  a t  t h e  r e q u e s t  o f  a n y  b o a r d  mem bers.

Memorandum o f  A g r e e m e n t

T o  im p le m e n t  t h e  T a s k  F o r c e  r e c o m m e n d a t io n s ,  a p r e l i m i n a r y  Memorandum o f  
U n d e r s t a n d in g  (MOU) b e tw e e n  BLM , DNR a n d  DOT&PF h a s  been- d r a f t e d .  A t  t h i s  
t i m e ,  t h e  MOU w o u ld  e x i s t  o n l y  b e tw e e n  B L M 's  F a i r b a n k s  D i s t r i c t  O f f i c e *  D N R 's  
N o r t h c e n t r a l  D i s t r i c t ,  a n d  D O T & P F 's  N o r th e r n  R e g i o n .  N o r t h e r n  arid I n t e r i o r  
A l a s k a  i s  m os t  a f f e c t e d  by  RS 2477 r o a d s .  S in c e  t h e  F a i r b a n k s  o f f i c e s  o f  
t h e s e  a g e n c ie s  h a v e  b e g u n  e f f o r t s ,  and  e s t a b l i s h e d  a p r e c e d e n t  w i t h  t h e  
B u le n b e r g  T r a i l ,  i t  was f e l t  t h a t  an MOU a t  t h a  D i s t r i c t / R e g i o n a l  l e v e l  w o u ld  
s e r v e  a s ” a " t e s t i n g  a r e a "  f o r  t h i s  p r o c e d u r e .  ‘ A l s o ,  t h e  a r c h iv e s  o f  t h e  
U n i v e r s i t y  o f  A 1 a s k a - F a i r b a n k s  a r e  t h e  l a r g e s t  i n  t h e  s t a t e ,  m a k in g  F a i r b a n k s  
b e t t e r  s u i t e d  f o r  t h e  h i s t o r d a l  r e s e a r c h .  S h o u l d  t h i s  p r o c e d u r e  s u c c e e d  
(a s  we a r e  c o n f i d e n t  i t  w i l l )  t h e n  t h i s  M O U ,- o r  on e  s i m i l a r ,  c o u l d  be e x ­
t e n d e d  t o  o t h e r  r e g i o n s .  A c o p y  o f  t h e  d r a f t  MOU i s  a t t a c h e d .

T h e  p a r t i c i p a t i n g  a g e n c ie s  a re  i n  a g r e e m e n t  t h a t  an  e f f o r t  such  as t h i s  seems 
l o n g  o v e r d u e .  I t  has t h e  e n t h u s i a s t i c  s u p p o r t  o f  t h e  BLM F a i r b a n k s  D i s t r i c t  
M a n a g e r ,  C a r l  J o h n s o n ,  ”/ho w i l l  be p r e s e n t i n g  t h i s  i s s u e  and t h e  MOU c o n c e p t  
t o  t h e  BLM A d v i s o r y  C o u n c i l  m e e t in g  on A u g u s t  1 5 ,  .1984 . a n d  t o  t h e  H au l Road  
M e e t i n g  on  A u g u s t  2 3 , 19 8 4 .  I t  a l s o  has t h e  s u p p o r t  o f  t h e  DNR N o r t h c e n t r a l  
D i s t r i c t  M a n a g e r ,  D i v i s i o n  o f  L a n d  and  W a te r  M a n a g e m e n t ,  J e r r y  B r o s s la *

Program  N eeds

In  o r d e r  to  c o m p le t e  t h i s  p r o j e c t ,  a c om m itm e n t  by  DOT&PF and  t h e  o t h e r  a g e n c ie s  
i s  n e c e s s a r y .  T h e  p r i o r i t i z a t i o n  and  a s s e r t i o n  o f  RS 2477 ro a d s  w o u ld  be an  
o n g o in g  p r o c e s s  o v e r  s e v e r a l  y e a r s  ( e s t im a t e d  5 y e a r s  f o r  1 0 0 - 1 5 0  t r a i l s ) .  
H i s t o r i c a l  r e s e a r c h ,  p e r s o n a l  i n t e r v i e w s  a n d  p r e p a r a t i o n  o f  maps are  t h e
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s p e c i f i c  t a s k s  n e e d e d  . o r  a s s e r t i n g . t h e  c l a i m s  a nd  h a ,» n g  them  p l o t t e d  on l a n d  
s t a t u s  p l a t s .  A r o u g h  e s t i m a t e  i n d i c a t e s  t h a t  t h i s  e f f o r t  w o u ld  r e q u i r e  
a p p r o x i m a t e l y  $ 10 0 ,0 0 0  p e r  y e a r  w h ic h  w o u ld  p r o v id e  f o r  t h e  r e s e a r c h  o f  
20 -  25 t r a i l s  p er  y e a r .  T h i s  e s t im a t e  i s  b a s e d  on  t h e  t im e  a nd  e f f o r t  a c t u a l l y  
s p e n t  f o r  t h e  B u le n b e r g  T r a i l  a c q u i s i t i o n .

In  o r d e r  to  a c c o m p l i s h  t h i s ,  t h e r e  a r e  a number o f  a l t e r n a t i v e s  for  D0T&PF t o  
• c o n s id e r ,  •

a

1 )  F u n d i n g  S o u r c e s

a )  A  c u r r e n t  s o u r c e  o f  c a p i t a l  money i s  i n  t h e  B u le n b e r g  T r a i l  
A q u i s i t i o n  p r o j e c t  w h ic h  has $ 95 ,0 0 0  r e m a ' . i . n g .  T h i s  money was 
a p p r o p r i a t e d  by  th e  S t a t e  L e g i s l a t u r e  ft/  t h e  p u r p o s e  o f  a q u i r i n g  
th e  r i g h t - o f - w a y  o f  t h e  B u le n b e r g  T r a i l .  DNR r e s e a r c h e d  h i s t o r i c a l  
d a t a  and i n t e r v i e w e d  s e v e r a l .  peopJ e  a nd  a s s e r t e d  an RS 2477 c l a i m .
S in c e  t h e  r i g h t - o f - w a y  was s e c u r e d  1 n  t h i s  m a n n e r  (by DNR) m ost  o f  
th e  e x i s t i n g  D0T4PF fu n d s  r e m a in s  u n s p e n t .  H o w e v e r ,  l e g i s l a t i v e  
a c t i o n  w o u ld  be n e c e s s a r y  to  e n a b l e  us t o  use t h e  money on o t h e r  
t r a i l  a c q u i s i t i o n s .

b )  An i t e m  c o u l d  be i n c l u d e d  i n  t h e  FY  86 C IP  S u b m i t t a l  w h ic h  
w o u ld  c h an g e  t h e  e x i s t i n g  B u le n b e r g  T r a i l  l e g i s l a t i o n  and  a p p r o p r i a t e  
a d d i t i o n a l  f u n d s .

c )  T h e  RS 2477 a c t i v i t i e s  c o u l d  be i n c l u d e d  i n  th e  FY  86 D0T&PF  
o p e r a t i n g  b u d g e t  as  c o n t r a c t u a l  a n d / o r  p e r s o n a l  s e r v i c e s .

2) O r g a n i z a t i o n / S t a f f i n g

a )  S h o u ld  i n - h o u s e  s t a f f  be u s e d ,  t h i s  p r o j e c t  c o u ld  be h a n d le d  by  
e i t h e r  P l a n n i n g ,  R i g h t - o f - W a y  o r . S p e c i a l  P r o j e c t s .  The  d e c i s i o n  o f  
w h ic h  g r o u p ( s )  to  use w o u ld  d e p e n d  upon t h e  manpower a v a i l a b l e  a nd  
t h e  f u n d i n g  l e v e l s  o f  each  s e c t i o n ,

b)  An a l t e r n a t i v e  i s  to  c o n t r a c t  t h i s  p r o j e c t  o u t  to  an i n d e p e n d e n t  
f i r m  w h ic h  w o u ld  p r e p a r e  maps and  r e s e a r c h  h i s t o r i c a l  d a t a  f o r . o u r  u s e .  
T h i s  w o u ld  r e q u i r e  p r o j e c t  m anagem ent w i t h i n  D0T4PF .

c) A n o t h e r  a l t e r n a t i v e  i s  a c o o p e r a t i v e  a g r e e m e n t  w i t h  t h e  U n i v e r s i t y  
o f  A l a s k a - F a i r b a n k s ,  u s in g  a R e im b u r s a b le  S e r v ic e s  A g r e e m e n t  ( R S A ) .
A u n i v e r s i t y  s t u d e n t  c o u ld  r e s e a r c h  h i s t o r i c a l  d a t a  a n d  p r o v id e  t h e  
m ap (s )  f o r  t h e  t r a i l s ,  T h i s  a l t e r n a t i v e  h as  t h e  a d v a n t a g e  t h a t  
D0T&PF w o u ld  have  more d i r e c t  c o n t r o l  o v e r  t h e  p e r s o n ( s )  d o i n g  t h e  
w o r k .  In  a d d i t i o n  t h i s  w o u ld  p r o b a b ly  be t h e  l e a s t  e x p e n s i v e  a l t e r ­
n a t i v e .  S in c e  t h i s  work i s  n o t  so much d i f f i c u l t  as  i t  i s  t im e  
c o n s u m in g ,  t h i s  p r o j e c t  w o u ld  be i d e a l  f o r  a s t u d e n t .

Recommendations

T h e  MOU b e t w e e n B L M ,  DNR a nd  D0TSPF s h o u ld  be r e v ie w e d  and  s ig n e d  so t h i s  
p r o j e c t  may b e g in  i n  a - t i m e l y  m ann er . F i r s t  i t  m ust be d e c id e d  w h e th e r



DNR or  D0T2PF s h a l l  u ve th e  r e s p o n s i b l i t y  io subm f+ t h e ' s u p p o r t i n g  
d o c u m e n t a t io n  t o  BLM.

We recommend t h a t  OOT&PF seek  a r e v l s l e d  program  c h an g e  fr o m  t h e  I n t e r i m  
l e g i s l a t i v e  c o m m it te e s  t o  use t h e  B u le n b e r g  T r a i l  a p p r o p r i a t i o n  f o r  RS 2477  
r i g h t - o f - w a y  a c q u i s i t i o n .  T h i s  am ount  c o u ld  be used  f o r  t h e  f i r s t  y e a r ' s  
w o r k ,  b e g i n n i n g  i n  FY  85 .

F u r t h e r ,  we recommend t h a t  an  a g r e e m e n t  w i t h  t h e  U n i v e r s i t y  D f  - F a i r ­
b a n k s  be e n t e r e d  i n t o  t o  e s t a b l i s h  a c o o p e r a t i v e  a r r a n a e m e n t  w i t h  a "graduate  
l e v e l  s t u d e n t ( s )  t o  r e s e a r c h  th e  h i s t o r c i a l  d a ta  f o r  t h e  t r a i l s  a n d  p o s s i b l y  
t o  p r o v id e  t h e  maps n e e d e d .

T h e  C o o r d i n a t i o n  C o m m itte e  s h o u ld  be a p p o i n t e d  a n d  m eet  p r o m p t ly  t o  e s t a b l i s h  
t h e  " f i r s t  p r i o r i t y "  t r a i l s  so t h a t  t h e  f i r s t  e f f o r t s  w i l l  b e g i n  w i t h  i n t e r ­
a g e n c y  c o o p e r a t i o n .

■
*

A d e q u a te  f u n d s  s h o u ld  be b u d g e te d  i n  t h e  FY 86 C a p i t a l  a n d  O p e r a t i n g  B u d g e ts  
to  c o n t i n u e  t h i s  a c t i v i t y .

DP : dp
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R u t h  K a l m a n

U n i v e r s i t y  o f  D e n v e r  E x t e r n

I N T R O D U C T I O N  

T h e  " F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  o f
.  .

1 9 7 6 " ,  P u b .  L .  9 4 - 5 7 9 ,  9 0  S t a t .  2 4 9 3 ,  . O c t ,  2 1 ,  1 9 7 6  ( h e r e i n  ’ 

a l s o  c i t e d  a s  t h e  1 9 7 6  B L M  O r g a n i c  A c t )  p r o v i d e s  a  c o m p r e h e n s i v e  

p l a n  f o r  t h e  m a n a g e m e n t  o f  t h e  p u b l i c  l a n d s  o f  t h e  U n i t e d  

S t a t e s .  T i t l e  V  o f  t h a t  A c t  c o n t a i n s  p r o v i s i o n s  f o r  o b t a i n i n g  

r i g h t s  o f  w a y  " o v e r ,  u p o n , '  u n d e r  o r  t h r o u g h "  t h e  p u b l i c  l a n d s  

a n d  n a t i o n a l  f o r e s t  s y s t e m .  T i t l e  V I I  o f  t h e  A c t  r e c i t e s  

t h e  e f f e c t  o n  e x i s t i n g  r i g h t s  a n d  l i s t s  t h o s e  s t a t u t e s  w h i c h ,  

w e r e  r e p e a l e d  u p o n  t h e  O c t o b e r  2 1 ,  1 9 7 7  e f f e c t i v e  d a t e  o f  

t h e  A c t .  O n e  s u c h  s t a t u t e  r e p e a l e d  i n  i t s  e n t i r e t y  w a s  

R . S .  § 2 4 7 7 .  T h a t  s t a t u t e  p r o v i d e d  t h a t :  " t h e  r i g h t  o f

w a y  f o r  t h e  c o n s t r u c t i o n  o f  h i g h w a y s  o v e r  p u b l i c  l a n d s ,  

n o t s s ^ i  r e s e r v e d  f o r  p u b l i c  u s e s ,  i s  g r a n t e d " .  4 3  U . S . C . .

§ 9 3 2 ,  A c t  o f  J u l y  2 6 ,  1 8 6 6 ,  c h .  2 6 2 ,  § 8 ,  1 4  S t a t .  2 5 3 .

T h e  s t a t u t e  h a s  b e e n  c o n s t r u e d  a s  a n  o f f e r  b y  t h e  F e d e r a l  

g o v e r n m e n t  f o r  a  r i g h t  o f  w a y  f o r  p u b l i c  h i g h w a y s  a c r o s s  

p u b l i c  l a n d s ,  s a i d  o f f e r  b e i n g  e f f e c t i v e  u p o n  a c c e p t a n c e
i

b y  t h e  S t a t e  o r  b y  p u b l i c  u s e .  . T h e  c a s e  l a v ;  i n t e r p r e t i n g  

t h e  e f f e c t  o f  t h i s  s t a t u t e  w a s  c o n c e r n e d  w i t h  s u c h  i s s u e s  a s :

a .  W h a t  c o n s t i t u t e s  " a c c e p t a n c e "  o f  t h e  g r a n t ;
t  .

b .  W h a t  e f f e c t  a c c e p t a n c e  h a d  o n  m i n i n g  

h o m s t e a d  a n d  o t h e r  c l a i m s ;

c .  T h e  d a t e  u s e d  i n  d e t e r m i n i n g  w h a t  c o n s t i ­

t u t e s  " p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  

u s e "  a n d ;

d .  T h e  w i d t h  o f  t h e  p u b l i c  h i g h w a y .

T h e s e  i s s u e s  w i l l  n e c e s s a r i l y  b e  i m p o r t a n t  t o  t h e  i s s u e  

w h i c h  i s  t h e  s u b j e c t  o f  t h i s  m e m o r a n d u m .  T h a t  i s s u e  i s



v . - h c f . h e r  o r  n o t  t h e  r e p e a l  o f  R . S .  5 2 4 7 7 ,  e f f c . . t i v e  u p o n  t h e  

e n a c t m e n t  o f  t h e  1 9 7 6  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  

A c t ,  h a s  a n y  e f f e c t  u p o n  t h e  r i g h t s  g r a n t e d  a n d  a c c e p t e d  

b e f o r e  t h e  r e p e a l .  T i t l e  V I I  o f  t h e  1 9 7 6  A c t  p r o v i d e s  

t h a t :  " N o t h i n g  i n  t h i s  A c t ,  o r  i n  a r t y  a m e n d m e n t  m a d e  b y  ' 

t h i s  A c t ,  s h a l l  b e  c o n s t r u e d  a s  t e r m i n a t i n g  a n y  v a l i d  

l e a s e ,  p e r m i t ,  p a t e n t ,  r i g h t - o f - w a y ,  o r  o t h e r  l a n d  u s e  

r i g h t  o r  a u t h o r i z a t i o n  e x i s t i n g  o n  t h e  d a t e  o f  a p p r o v a l  

o f  t h i s  A c t 1. ' .  S e c .  7 0 1 ( a ) ,  T i t l e  V I I ,  9 0  S t a t .  2 7 9 3 .  

M o r e o v e r ,  S e c t i o n  5 0 9 ( a )  o f  t h e  1 9 7 6  A c t  s t a t e s  t h a t  

" n o t h i n g  i n  t h i s  t i t l e  s h a l l  h a v e  t h e  e f f e c t  o f  t e r m i n ­

a t i n g  a n y  r i g h t - o f - w a y  o r  r i g h t - o f - u s e  h e r e t o f o r e  i s s u e d ,  

g r a n t e d , o r  p e r m i t t e d .  H o w e v e r ,  w i t h  t h e  c o n s e n t  o f  t h e  

h o l d e r  t h e r e o f ,  t h e  S e c r e t a r y  c o n c e r n e d  m a y  c a n c e l  s u c h  

a  r i g h t - o f - w a y  o r  r i g h t - o f - u s e  a n d  i n  i t s  s t e a d  i s s u e  a '  

r i g h t - o f - w a y  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  t i t l e . "  

[ e m p h a s i s  a d d e d . ] .  T h e  m a i n  i s s u e  o f  t h i s  m e m o r a n d u m  c a n  

t h e r e f o r e  o n l y  b e  r e s o l v e d  t h r o u g h  a n  e x a m i n a t i o n  o f  t h e  

c h a r a c t e r  a n d  e x t e n t  o f  t h e  r i g h t s  w h i c h  w e r e  g r a n t e d  

a n d  e x i s t e d  u n d e r  R . . S .  § 2 4 7 7  p r i o r  t o  i t s  r e p e a l  i n  1 9 7 6 .

‘ • I .

A i l  O V E R V I E W  O F  T H E  M A T U R E  O F  T H E  O F F E R  AMD

T H E  A C C E P T A N C E  O F  T H E  R . S .  § 2 4 7 7  H IC H sJA Y  GRANT

A .  N a t u r e  o f  t h e  G r a n t  .

R . . S .  § 2 4 7 7  w a s  a n  o f f e r  t o  d e d i c a t e  a n y  u n r e s e r v e d  

p u b l i c  l a n d s  f o r  t h e  c o n s t r u c t i o n  o f  h i g h w a y s . T h e  o f f e r  

h a s  b e e n  g e n e r a l l y  r e c o g n i z e d  a s  a  p r e s e n t  g r a n t  o f  a n  

e a s e m e n t  o v e r  p u b l i c  l a n d s  f o r  h i g h w a y s .  E . G .  W a l l o w a  

C o u n t y  v .  W a d e . 7 2  P .  7 9 3  ( O r e .  1 9 0 3 ) .  I t  i s  a l s o  g e n e r a l l y  

h e l d  t h a t  t h e  g r a n t  b e c o m e s  e f f e c t i v e  u p o n  t h e  d a t e  o f  

a c c e p t a n c e .  T h a t  a .  g r a n t  d o e s  n o t  b e c o m e  e f f e c t i v e  u n t i l  

a c c e p t e d  b y  t h e  g r a n t e e  w a s  s a i d  t o  b e  " a l m o s t  e l e m e n t a r y "  

b y  t h e  C o u r t  i n  R a m s  t a d  v .  C a r r .  1 5 4  I I . W .  1 9 5  ( N . D .  1 9 1 5 ) .  

S i m i l a r l y ,  t h e  C o u r t  i n  L o v e l a c e  v .  H i g h t o w e r , 1 6 0  P . 2 d  8 6 4  

( N . M .  1 9 4 6 ) ,  r e c o g n i z e d  t h a t  a n  o f f e r  t o  d e d i c a t e  l a n d  m u s t  

b e  a c c e p t e d  t o  b e c o m e  e f f e c t i v e .  B e f o r e  l o o k i n g  w i t  w h a t



c o n s t i t u t e s  a c c e p t a n c e  a n d  t h e  e f f e c t  o f  s u c h  a c c e p t a n c e

o n  t h e  g r a n t ,  i t  i s  i m p o r t a n t  t o  i n q u i r e  i n t o  t h e  n a t u r e

o f  t h e  g r a n t  i t s e l f .  T h i s  w i l l  b e  t h e  s c o p e  o f  t h e  •

f o l l o w i n g  s e c t i o n .

1 .  R . S .  § 2 4 7 7  W AS A  P R E S E N T ,  A B S O L U T E  

G R A N T  O F  A  R I C H T - O F - U A Y  O V E R  T H E  P U B L I C  L A N D S .

I n  r e v i e w i n g  p l a i n t i f f ' s  c l a i m  f o r  d a m a g e s  f o r  t h e

a p p r o p r i a t i o n  o f  h i s  p r o p e r t y  l y i n g  a l o n g  s  ; c t i o n  l i n e s  f o r

u s e  a s  a  p u b l i c  h i g h w a y ,  t h e  C o u r t  i n  W e l l s  v .  ' P e n n i n g t o n

C o u n t y , 4 8  N . H .  3 0 5  ( S . D .  1 8 9 1 )  c o n s t r u e d  t h e  R . S .

§ 2 4 7 7  g r a n t  a s  f o l l o w s :

I t s  w o r d s  . . . i m p o r t  a n  i m m e d i a t e  t r a n s f e r

o f  i n t e r e s t s ,  n o t  a  p r o m i s e  o f  a  t r a n s f e r  i n  t h e

f u t u r e  . . . T h e  o b j e c t  o f  t h e  g r a n t  w a s  co  e n a b l e

t h e  c i t i z e n s  a n d  r e s i d e n t s  o f  t h e  s t a t e s  a n d

t e r r i t o r i e s  w h e r e  p u b l i c  l a n d  b e l o n g i n g  t o  t h e  .

U n i t e d  S t a t e s  w e r e  s i t u a t e d  t o  b u i l d  a n d  c o n s t r u c t

s u c h  h i g h w a y s  a c r o s s  t h e  p u b l i c  d o m a i n  a s  t h e

e x i g e n c i e s  o f  t h e i r  l o c a l i t i e s  m i g h t  r e q u i r e ,

w i t h o u t  m a k i n g  t h e m s e l v e s  l i a b l e  a s  t r e s p a s s e r s .

. A n d  w h e n  t h e  l o c a t i o n  o f  t h e  h i g h w a y  a n d  r o a d s  w a s

m a d e  b y  c o m p e t e n t  a u t h o r i t y  o r  b y  p u b l i c  u s e ,

t h e  d e d i c a t i o n  t o o k  e f f e c t  b y  r e l a t i o n  a s .  o f

. t h e  d a t e  o f  t h e  A c t ;  t h e  A c t  h a v i n g  t h e  s a m e

o p e r a t i o n ’ u p o n  t h e  l i n e s  o f  t h e  r o a d  a s  i f  • ,
i  .

s p e c i f i c a l l y  d e s c r i b e d  i n  i t .

4 8  K . U .  a t  3 0 6 .  [ e m p h a s i s  a d d e d . ]  T h e  C o u r t  f u r t h e r  r e c i t e d  

t h e  o p i n i o n  o f  J u s t i c e  F i e l d  i n  h i s  d e c i s i o n  i n  R a i l r o a d  C o .

v .  B a l d w i n , 1 0 3  U . S .  4 2 6  ( 1 8 8 0 )  w h i c h  c o n c e r n e d  a  r i g h t - o f -

w a y  g r a n t  t o  t h e  r a i l r o a d  c o m p a n y  i n  a  s i m i l a r  t y p e  o f  

c o n g r e s s i o n a l  g r a n t  R . 8 .  § 2 4 7 7 .  Q u o t i n g  J u s t i c e  F i e l d ,  t h e  

C o u r t  i n  W e l l s  s t a t e d :

T h e  l a n g u a g e  o f  t h e  A c t  h e r e ,  a n d  o f  

n e a r l y  a l l  c o n g r e s s i o n a l  a c t s  g r a n t i n g  l a n d s ,  i s  

i n  t e r m s  o f  a  g r a n t  i n  p e n e s a n t i . T h e  A c t  i s  a  

. p r e s e n t  g r a n t .  ' T h e r e  i s  h e r e b y  g r a n t e d '  a r e  t h e .

S 7*. * ' . -  ;  ir.-T---rsv    ••v.Vi'-rS"
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o f  i n t e r e s t s , «:n t h a t ,  w h e n  a  r o u t e  i s  d e f i n i t e l y  

f i x e d . t h e  t i t l e  a t t a c h e d  f r o m  t h e  d a t e  o f  t h e  A c t . 

" T h e  g r a n t  o f  t h e  r i g h t - o f - w a y  • ,  . i s  a  p r e s e n t  

a b s o l u t e  g r a n t , s u b j e c t  t c  n o  c o n d i t i o n s  e x c e p t  

t h o s e  n e c e s s a r i l y  i m p l i e d ,  - -  s u c h  a s  t h a t  t h e  r o a d  

s h a l l  b e  c o n s t r u c t e d  a n d  u s e d  f o r  t h e  p u r p o s e s  

d e s i g n a t e d .  N o r  i s  t h e r e  a n y t h i n g  i n  t h e  p o l i c y  

o f  t h e  g o v e r n m e n t  w i t h  r e s p e c t  t o  t h e  p u b l i c  l a n d s

/ 1 •
w h i c h  w o u l d  c a l l  f o r  a n y  q u a l i f i c a t i o n  o f  t h e  ' 1

t e r m s ,  j  T h o s e  l a n d s  w o u l d  n o t  b e  t h e  l e s s  v a l u a b l e  

f o r  s e t t l e m e n t  b y  a  r o a d  r u n n i n g  t h r o u g h  t h e m .

O n  t h e  c o n t r a r y ,  t h e i r  v a l u e  w o u l d  b e  g r e a t l y  

e n h a n c e d  t h e r e b y  . .  .  w e  s e e  n o  r e a s o n ,  t h e r e f o r e ,  

f o r  n o t  g i v i i . g  t o  t h e  w o r d s  o f  p r e s e n t  g r a n t ,  w i t h  

(  • r e s p e c t  t o  t h e  r i g h t - o f - w a y , t h e  s a m e  c o n s t r u c t i o n

. . . [ a s ]  t o  t h e  g r a n t  . o f  l a n d s  . . . ( e m p h a s i s  

a d d e d . )

T h e  C o u r t  t h e n  a d d r e s s e d  t h e  c o n t e n t i o n  t h a t  t h e  g r a n t  w a s  

n o t  a n  a b s o l u t e  g r a n t  b u t  o n l y  a  g e n e r a l  o f f e r  e f f e c t i v e  

w h e n  a c c e p t e d  u n d e r  t h e  t h e o r ;  t h a t  a  g r a n t  " l i k e  a n y  o t h e r  

c o n t r a c t "  T ttu s t  h a v e  a  g r a n t o r  a n d  g r a n t e e  a n d  a n  o f f e r  n o t  

a c c e p t e d  i s  n o t  a  c o n t r a c t .  I n  t h e  w o r d s  o f  t h e  C o u r t ,  i t  

w a s  h e l d  t h a t :  . .

I t  m a yi,  h o w e v e r ,  b e  a d m i t t e d  t h a t  t h e  r i g h t  

a c q u i r e d  b y  t h e  t e r r i t o r y  o r  t h e  p u b l i c  w a s  n e c e s s a r i l y  

i m p e r f e c t  u n t i l  t h e  l a n d  a c c e p t e d  f o r  h i g h w a y s  w a s  

^  s u r v e j ' o d ,  a n d  c a p a b l e  o f  i d e n t i f i c a t i o n ;

b u t w h e n  the l a n d  was sur v e y e d,  a n d  the vari o u s  sect i on  

liner, w e r e  d e s i g n a t i n g  it to b e  p u b l i c  h i g h w ay s  as far ■ . 

as p r a c t i c a b l e , the r i g h t  o f  the t e r r i t o r y  attached to 

t h e m  fo r  that purpose, an d  t.ook e f f e c t  a ?; of the date

o f  the t e r r i to r i a l  law . . . T h e A c t  of Congress g i v i n g

the r i g h t - o f - w a y  for the c o n s t r u c t i o n  of highways over 

public: lands, a n d  the t e r r i t o r i a l  lav; d e c l ar i n g  all

s u c h  l i n e s ,  a s  f a r  a s  p r a c t . "  c a b l e ,  t o  b e  p u b l i c  h i g h -

. . . . - .  * 
w a y s ,  a n d  d e s i g n a t i n g  s u c h  h i g h w a y s  tio b e  66 feet :

• -J.v • ~ . t ~-~.TM--.-t—  —- - -  ------: 7. --------



w i . d c ,  a r e  n o t i c e d  t:o  a l l  p e r s o n s  f i l i n g  o n  p u b l i c  l a n d s  

s u b s e q u e n t  t o  t h e  p a s s a g e  o f  t h e s e  . l a w s  t h a t  t h e y  LaV.e 

t h e m  s u b j e c t  t o  t h e  r i g h t - o f - w a y  f o r  h i g h w a y  p u r p o s e s  . . . 

T h e  t e r r i t o r i a l  l a w  l o c a t e d  t h e  h i g h w a y s  u p o n  a l l  p u b l i c  

l a n d s  u p o n  t h e  s e c t i o n  l i n e s ,  a n d  t h i s  p u b l i c  g r a n t  

o r  d e d i c a t i o n  w a s  s o  a c c e p t e d ,  a n d  b e c a m e  v a l i d  a s  a g a i n s t  

t h e  g o v e r n m e n t ,  a n d  t h e r e f o r e  v a l i d  a s  a g a i n s t  i t s  s u b s e ­

q u e n t  g r a n t e e  . . .

[ A S  H . W .  a t  3 0 7 - 3 0 3 . ]  ( e m p h a s i s  a d d e d : )

I t  c a n  t h u s  b e  c o n c l u d e d  t h a t ,  a c c o r d i n g  t o  t h i s  o p i n i o n  

o f  t h e  S o u t h  D a k o t a  S u p r e m e  C o u r t ,  t h e  R . S . .  § 2 4 7 7  w a s  ' *

a n  a b s o l u t e ,  p r e s e n t  g r a n t  e f f e c t i v e  u p o n  a c c e p t a n c e ,  

a c c e p t a n c e  i n  t h a t  c a s e  . b e i n g  t h e  t e r r i t o r i a l  l a v ;  d e c l a r i n g  

a l l  s e c t i o n  l i n e s  t o  b e  r i g h t s - o f - w a y .

T h e  c o u r t s  h a v e  g e n e r a l l y  f o l l o w e d  t h e  o p i n i o n  o f

t h e  W a l l s  C o u r t .  T h u s , ,  t h e  N e b r a s k a  C o u r t  i n  S t r e e t e r  v .

S t a l n a k c r  8 5  N . U .  4 7  ( N e b .  1 9 0 1 ) ,  s t a t e d  t h a t  R . S .  § 2 4 7 7

" w a s  a  s t a n d i n g  o f f e r  o f  a  f r e e  r i g h t - o f - w a y  o v e r  t h e

p u b l i c  d o m a i n ,  a n d  a s  s o o n  a s  i t  w a s  a c c e p t e d  i n  a n

a p p r o p r i a t e  m a n n e r  b y  t h e  a g e n t s  o f  t h e  p u b l i c ,  o r  t h e

p u b l i c  i t s e l f ,  t h e  h i g h w a y  w a s  e s t a b l i s h e d " .  8 5  N . U .  a t  4 8 .

A c c o r d . T h o l l  v .  h o l e s , 7 0  P .  S 3 1  ( K a n .  1 9 0 2 ) .  S e e

a l s o , l i e  R o s a  v .  B o h t y c r . 2 2  P .  3 9 3  ( C a l .  1 8 8 9 ) .

I n  T o w n  o f  R o l l i n g  v .  E m r i c h , 9 9  N . U .  4 6 4  ( W i s .  1 9 0 4 ) ,
• * 

t h e  C o u r t  s a i d  t h a t  R . S .  § 2 4 7 7  " i s  d o u b t l e s s  a  p r e s e n t  . •

g r a n t  o f  a  r i g h t - o f - w a y  o v e r  p u b l i c  l a u d s ,  b u t  i t  d o e s

n o t  b e c o m e  e f f e c t i v e  u n t i l  a c c e p t e d  b y  t h e  p u b l i c " .  9 9  N . U .

a t  4 6 5 .  A c c o r d ,  H i l l s b o r o  H a t .  D a n k  v .  A c k e r m a n ,

1 8 9  N . U .  6 4 7  ( N . D .  1 9 2 2 ) .  M o r e o v e r ,  t h e  C o u r t

in U i l d c n i o ss S o c i e t y  v. M o r t o n . 479 I’. 2d 8 4 2  (D.C.. Cir.

1 9 7 3 ) ,  c e r t .  d e n .  4 1 1  U . . 5 \  9 L 7 ,  c o n c e r n e d  w i t h  t h e  r i g h t s -

o f - w a y  a n d  s p e c i a l  l a n d - u s o  p e r m i t : ;  f o r  t h e  t r a n s - A l a s k a

o i l  p i p e l i n e ,  s t a t e d  t h a t  U . S .  § 2 4 7 7  " a c t s  a s  a  p r e s e n t

g r a n t  w h i c h  t a k e s  e f f e c t  a s  s o o n  a s  i t  i s  a c c e p t e d  b y  the.
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2 .  T H E  M EA N  I N C  O F  " P U B L I C  I.At!l)5J MOT R E S E R V E D  

F O R  P U B L I C  U S E "  U N D E R  R . S .  § 2 4 / 7 .

C . '. » W

T h e  a b o v f i - c i . L c d ^ s c a n c l  f o r  t : l ic  p r i . n c J . p l e  C h a t  t h e  

h i g h w a y  g r a n t  w a s  a  p r e s e n t ,  a b s o l u t e  g r a n t  f o r  r i g h t s - o f -  

w a y  a c r o s s  a n y  p u b l i c  l a n d s  n o t  r e s e r v e d  f o r  p u b l i c  u s e  

w h i c h  w e r e  o w n e d  b y  t h e  U n i t e d  S t a t e s  a t  t h e  t i m e  o f  t h e  

g r a n t .  T h e  e f f e c t  o f  t h e  g r a n t  b e i n g  a  " p r e s e n t " ,  o n e  i s  

t h a t  u p o n  a c c e p t a n c e ,  t h e  a c c e p t a n c e  w i l l  r e l a t e  b a c k  a n d  

b e c o m e  e f f e c t i v e  f r o m  t h e  d a t e  o f  t h e  g r a n t .  F a x o n  v .

L a l l i e  C i v i l  T p . . 3 6  N . D .  6 3 4 ,  1 6 3 ,  N . M .  5 3 1  ( 1 9 1 7 ) ,  c i t i n g ,  

T o w n s h i p  v .  S k a u g e . 6 N . D .  3 8 8 ,  . 7 1  N . M . . 5 4 4 ;  W e l l s  v .  

P e n n i n g t o n  T o w n s h i p . t o  S . D .  6 ,  4 8  N . M .  3 0 5 ,  3 9  A m .

S t .  P . e p .  7 5 8 ;  R a i l w a y  C o . ' v .  U n i t e d  S t a t e s , 9 2  U . S .  7 3 3 ,  2 3  

. L . E d .  6 3 4 ;  R a i l w a y  C o .  - v .  B a l d w i n . 1 0 3  U . S ;  4 2 6 ,  2 6  L . E d .

5 7 8 ;  W r i g h t  v .  R o s e b c r r y , 1 2 1  U . S .  5 0 6 ,  7 S . C t .  9 8 5 ,  •

3 0  L . E d .  1 0 4 2 ;  F r e n c h  v .  F y a n . 9 3  U . S .  1 6 9 ,  2 3  L . E d .  8 8 1 2 ;  * 

N o r t h e r n  P a c .  R y ,  C o .  v .  B a r l o w , 2 6  N . D .  1 5 9 ,  1 4 3  N . U .  9 0 3 .  

T h a t  i s  t o  s a y  t h a t  i f  t h e  l a n d s  g r a n t e d  b e l o n g e d  t o  

t h e  U n i t e d  S t a t e s  a t . t h e  t i m e  o f  t h e  g r a n t  i n  1 8 6 6 ,  o r  . 

u p o n  s u b s e q u e n t  a c q u i s i t i o n  o f  l a n d s  b y  t h e  U n i t e d  S t a t e s ,  

t h e  1 8 6 6  H i g h w a y  A c t  w a s  m a d e  t o  a p p l y  t o  t h o s e  l a n d s .

T h e  a c c e p t a n c e ,  a s  l o n g  a s  t h e  l a n d s  r e m a i n  u n r e s e r v e d  

p u b l i c  l a n d s  a t  t h e  d a t e  o f  a c c e p t a n c e ,  w o u l d  r e l a t e  b a c k  

t o  t h e  ' . d a t e  o f  t h e - g r a n t .  • T h i s  i s  i m p o r t a n t  i n  d e t e r m i n i n g  

w h e t h e r  o r  n o t  l a n d s  s u b j e c t  t o  a  r i g h t - o f - w a y  w e r e  " p u b l i c  . 

l a n d s  n o t  r e s e r v e d  f o r  p u b l i c  u s e "  a t  t h e  t i m e  o f  t h e  g r a n t  

a n d  t h e  a c c e p t a n c e  o f  t h e  g r a n t .  " T h e  F e d e r a l  G o v e r n m e n t ' s  

S e c t i o n  9 3 2 - t y p c  [ R . S .  § 2 4 7 7 ]  o f f e r  t o  d e d i c a t e  u n r e s e r v e d  

l a n d s  f o r  h i g h w a y  p u r p o s e s  c l e a r l y  d o e s  n o t  b e c o m e  r i p e  

u n t i l  t h e  g o v e r n m e n t  a s s u m e s  o w n e r s h i p . "  H a y e s  v .  G o v e r n m e n t  

o f  V i r ? ' . i n  I s l a n d s , 3 9 2  I ’ . S u p p .  4 S  ( D , C t .  V i r g i n  I s l a n d s  

1 9 7 5 ) .  I n  t h a t  c a s e  t h e  C o u r t  c o n c l u d e d  t h a t  U . S .  § 2 4 7 7  

w a s  m a d e  a p p l i c a b l e  t o  t h e  V i r g i n  I s l a n d s  w i t h '  t h e  e n a c t m e n t  

o f  R . S .  § 1 8 9 1 ,  4 8  U . S . C .  § 1 4 9 0 .  e n a c t e d  i n  1 3 7 5 .  U . S .

§ 1 8 9 1 ,  r e p e a l e d  i n  1 9 3 3 ,  r e l a t e d  t o  t h e  a p p l i c a t i o n  o f  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  l a w s  t o  a l l  o r g a n i s e d  t e r r i t o f i u



r e a s o n e d  t h a t  t h e  r e p e a l  o f  l h a t  s t a t u t e  b e f o r e ,  t h e  a c q u i s i t i o n  

o f  t h e  V i r g i n  I s l a n d s  b y  t h e  U n i t e d  S t a t e n  i n  1 9 3 5  d i d  n o t  

a f f e c t  t h e  a p p l i c a b i l i t y  o f  t h e  l a v ; : ;  o f  t h e  U n i t e d  S t a t e s ,  

i n c l u d i n g  U . S .  £ 2 4 7 7 ,  t o  t h e  t e r r i t o r y ,  h a v i n g  f o u n d  n o  

i n t e n t i o n  b y  t h e  C o n g r e s s  t o  i n d i c a t e  a  c o n t r a r y  c o n c l u s i o n .  

R a t h e r ,  t h e  C o u r t  f o u n d  t h a t  t h e  o b j e c t i v e  o f  t h e  r e p e a l  

s t a t u t e  w a s  a  v ; h o l e s a l e  r e p e a l  o f  m a n y  s t a t u t e s  d e t e r m i n e d  t o  

b e  " o b s o l e t e "  a n d  n o t e d  t h a t  n e w e r  l a w s  h a d  r e p l a c e d  t h e

i

s t a t u t e s  a t  l e a s t  f o r  t h e  t e r r i t o r i e s  o f  A l a s k a  a n d  H a w a i i .  

M o r e o v e r ,  S e c t i o n  3  o f  t h e  1 9 3 3  r e p e a l  s t a t u t e  p r o v i d e d  t h a t  

n o  r i g h t s  o r  l i a b i l i t i e s  a l r e a d y  e x i s t i n g  b e f o r e  t h e  a p p e a l  

v ; o u l d  b e  a f f e c t e d .  T h u s ,  u p o n  a c q u i s i t i o n  o f  t h e  l a n d s  b y  

t h e  U n i t e d  S t a t e s  i n  1 9 3 5 ,  t h e  h i g h w a y  g r a n t  w a s  " r i p e "  

f o r  a c c e p t a n c e .  • T h e  . C o u r t  i n  U n i t e d  S t a t e s  v .  R o g g e ,

1 0  A h .  1 3 0  ( D . C t . ,  4 t h  D i v .  F a i r b a n k s ,  1 9 3 1 ) ,  r e a c h e d  

a  s i m i l a r  r e s u l t  i n  f i n d i n g  t h a t  U .  S .  § 1 9 8 1 ,  e f f e c t i v e  

w h e n  A l a s k a  b e c a m e  a n  o r g a n i z e d  t e r r i t o r y  i n  1 8 8 4 ,  a l l o w e d  

f o r  t h e  o p e r a t i o n  o f  R .  S .  £ 2 4 7 7  t o  b e  r i p e  f o r  a c c e p t a n c e  ‘ 

i n  A l a s k a .  T h e r e f o r e ,  u p o n  a c q u i s i t i o n  f o r  p u b l i c  l a n d s  

b y  t h e  U n i t e d  S t a t e s ,  t h e  h i g h w a y  g r a n t  c o u l d  be. a c c e p t e d  

a s  t o  t h o s e  l a n d s .  H o w e v e r ,  t h e  a c c e p t a n c e  c o u l d  o n l y  

b e  e f f e c t i v e ,  b y  t h e  t e r m s  o f  t h e . g r a n t ,  a s  t o  " p u b l i c  

l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e " .  . * .

. I n  F a x o n  v .  L a l l i e  C i v i l  T o . , 3 6  B . D .  6 3 4 ,

1 6 3 ,  H .  U .  5 3 1  ( 1 9 1 7 ) ,  w r i t  o f  e r r o r  d i s m .  2 5 0  U . S .

3 3 4  ( L 9 J . 9 ) ,  t h e  p l a i n t i f f  c o n t e n d e d  t h a t  t h e  11. S .  £ 2 4 7 7

g r a n t  c o u l d  n o t  h e  a c c e p t e d  a n  t o  l a n d s  w h i c h  h a v e

b e e n  p a r t  o f  a n  I n d i a n  r e s e r v a t i o n ,  r e a s o n i n g  t h a t  o n c e

t h e  r e s e r v a t i o n  w a s  s e t  a s i d e  f o r  t h e  I n d i a n s ,  t h e

l a n d  w a s  n o  l o n g e r  p u b l i c  l a u d s  a n d  t h e  p r i o r  g r a n t

w a s  t h e r e f o r e  f o r e v e r  r e p e a l e d  b y  t h e  c o n g r e s s i o n a l  a c t i o n .

T h e  C o u r t  d i s a g r e e d .  I t  h e l d  t h a t  t h e  h i g h w a y  r i g h t s  w o r e  

v e s t e d  r i g h t s  w h e r e ,  p r i o r  t o  t h e  e s t a b l i s h m e n t  o f  t l u s  

I n d i a n  r e s e r v a t i o n ,  t h e  H i g h w a y  A c t  h a d  b e e n  i n  e f f e c t



(
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f o r  e i g h t  y e a r s  a n d  h a d  been.a c c e p t e d - b y  t h e  t e r r i t o r y

f o r  t h r e e  y e a r s  t h r o u g h  e n a c t m e n t  o f  a  l a w  d e c l a r i n g  a l l

s e c t i o n  l i n e s  t o  b e  p u b l i c  h i g h w a y s .  A c t - o f  J a n .  1 2 ,  1 8 7 1 ,

c h .  3 3  o f  S e s s i o n  L a v / s  o f  T e r r i t o r y  o f  D a k o t a  o f  1 8 7 0 - 7 1 .

T h e  C o u r t  s t a t e d  t h a t :

I t  i s  a l s o  c l e a r  t h a t  t h e  r i g h t  g r a n t e d  t o  

t h e  S t a t e  w a s  n o t  i n  t h e  n a t u r e  o f  a  l i c e n s e ,  

r e v o c a b l e  a t  t h e  p l e a s u r e  o f  t h e  g r a n t o r ,  b u t  

t h a t  h i g h w a y s  o n c e  e s t a b l i s h e d  o v e r  t h e  
p u b l i c  d o m a i n  u n d e r  a n d  b y  v i r t u e  o f  t h e  a c t  

b e c a m e  v e s t e d  i n  t h e  p u b l i c ,  w h o  h a d  a n  . 

a b s o l u t e  r i g h t  t o  t h e  u s e  t h e r e o f  w h i c h  

c o u l d  n o t  b e  r e v o k e d  b y _ t K c T g e  n  e r a 1  " g o v e r n m e n t  

a n d  w h o e v e r " t h e r e a f t e r  t o o k  t h e  t i t l e  f r o m  

t h e  g e n e r a l  g o v e r n m e n t  t o o k  i t  b u r d e n e d  w i t h  
t h e  h i g h w a y s  s o  e s t a b l i s h e d .

[ 1 6 3  N . U .  a t  5 3 3 . ]  T h e  C o u r t  b e l i e v e d  t h a t  e v e n  t h o u g h  a n

I n d i a n  r e s e r v a t i o n  w a s  c r e a t e d  t h a t  t h e r e  w a s  n o  i n t e n t i o n

b y  C o n g r e s s  i n  e s t a b l i s h i n g  t h e  r e s e r v a t i o n  t o  d i v e s t  t h e

p u b l i c  o f  h i g h w a y s  r i g h t s  a l r e a d y  a c c e p t e d .  I n  1 9 1 5 ,  t h e

t o w n s h i p  h a d  d e c l a r e d ,  a s  h i g h w a y s ,  f o u r  m i l e s  o f  s e c t i o n

l i n e s  o v e r  t h e s e  l a n d s  w h i c h  w e r e  o n c e  r e s e r v e d  a s  a n

I n d i a n  r e s e r v a t i o n .  I n  h o l d i n g  t h a t  t h e  t o w n s h i p  n e e d  n o t

c o m p e n s a t e  t h e  o w n e r s  f o r  t h e  3 3 - f o o t  s t r i p  " o n  e i t h e r  s i d e

o f  t h e  s e c t i o n  l i n e ,  t h e  C o u r t  r e a s o n e d  t h a t ,  s i n c e  t h e

h i g h w a y  r i g h t s  w e r e  v e s t e d  r i g h t s  u p o n  t h e  o p e n i n g  o f  t h e

r e s e r v a t i o n  f o r  s e t t l e m e n t "  i n  1 9 0 4 ,  t h e  r i g h t s  f o r  t h e

h i g h w a y s  r e v e r t e d  t o  t h e  o r i g i n a l  g r a n t e e ,  t h a t  b e i n g  t h e

S t a t e .  T h e  C o u r t  w a s  o f  t h e  o p i n i o n  t h a t  i f  t h e  p u b l i c

l a n d s ,  a f t e r  a c c e p t a n c e  o f  t h e  s t a t u t o r y  g r a n t ,  a r c  t h e n

r e s e r v e d  f o r  p u b l i c  u s e ,  o n c e  t h e  u s e  i s  a b a n d o n e d  t h e

r i g h t s  i n  t h e  l a n d s  r e v e r t  b a c k  t o  t h e  g r a n t e e  j u s t  a n  t h e

r i g h t - o f - w a y  o f  a  r a i l r o a d  c o m p a n y  w o u l d  r e v e r t  t o  t h e

p r o p e r t y  o w n e r s  o r  t h e  S t a t e  i f  t h e  r a i l r o a d  u s e  d i s c o n t i n u e d

T h u s , . w h i l e  t h e  l a n d s  h a d  n o t  b e e n  s u r v e y e d  u n t i l  a C t c r  t h e

r e s e r v a t io n  was e s t a b l i s h e d ,  th e  C ou r t- he ld  t h a t  the  r i g h t

o f  the T e r r i t o r y  a t t a c h e d  as soon as the s e c t i o n  l i n e s  were

i d e n t i f i e d  as f a r  as p r a c t i c a b l e  f o r  p u b l i c  h ighways and

t o o k  e f f e c t  a s  o f  t h e  d a t e  o f  t h e  t e r r i t o r i a l  l a w .  T h e r e f o r e

t k — L t h e  p l a i n t i f f  h a d  n o  r i g i i t s  i n  t h e  d e d i c a t e d  l a n d  u p o n

h i s  s e t t l e m e n t  o f  t h e  l a n d s  i n  1 9 0 4 .  • •• • •<
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• The C ou r t  i n  Faxon v .  L n l lJ .e , sup_ra, h e ld  th a t  

th e  g r a n t  to th e  S t a t e  unde r the H ighway A ct had v es ted  p r i o r  

to  th e  e s t a b l is h m e n t  o f  .the I n d i a n  r e s e r v a t io n ,  no th a t  
sub sequen t g ra n te e s  o f  the la n d  c o u ld  n o t  c l a im  the la nd s  

were n o t  s u b je c t  to  th e  A c t .  The C o u r t  s t a t e d  th a t  the  

d e t e rm in a t i v e  t im e  o f  d e c id in g  w he th e r  the la n d s  a rc  " p u b l i c  

la n d s "  i s  w he th e r  o r  n o t  a t  the  t im e  o f  the g ra n t  and the 

subsequen t a c c e p ta n c e ,  the  la n d s  b e lo n g e d  to  the U n it e d  

S t a t e s .  The C o u r t  i n  B i r d  Bear v .  McLean C t y . . 513 F.2d 

190 (8th C i r .  1975) ag reed  w i t h  t h e  Faxon h o l d i n g .

I n  B i r d  B ea r , th e  I n d i a n  t r u s t- p a te n te e s  b ro u g h t  an a c t io n  

f o r  t r e s p a s s  and u n la w f u l  d im in is hm a n t  o f  t h e i r  a l lo tm e n t .

The is s u e  was w h e th e r  the  H ighway A ct o f  1866, A3 U .S .C .

§932 (1970) g ra n te d  an easement f o r  s e c t i o n  l i n e  roads 

o v e r  t h e i r  p r o p e r t y  even though t h a t  p r o p e r t y  was h e ld  

p u r s u a n t  to a t r u s t  p a t e n t  is s u e d  by  t h e  U n i t e d  States.- The 

two roads i n  q u e s t io n  were c o n s t r u c t e d  a lo n g  s e c t i o n  l i n e s  

i n  a cco rd an ce  w i t h  th e  H .D . Code, [C .C . §24-07-03 (1970), 

d e r iv e d  from eh . 330 o f  SL o f  T e r r i t o r y  o f  t h e  Dakota , 1870- 

71], s a id  s t a t u t e  b e in g  an a ccep tan ce  o£ the r igh t-of-way 

g r a n t  o f  43 U .S .C .  §932. The C ou r t  i n  B ir d  Bear d i s t in g u is h e d  

B enne t t  C t y . ,  S .D . v .  U n i t e d  S t a t e s , 394 F .2d (8th C i r .

196S). I n  that: c a s e ,  i t  was h e ld  t h a t  the  co u n ty  c o u ld  

n o t  m a in t a in  a  ro a d  w i t h i n  th e  P in e  R id g e 'R e s e r v a t io n  

w i t h o u t  p e rm is s io n  from th e  U n i t e d  S ta te s  government fo r  

condem nat ion  p ro c e e d in g s  because  th e  T re a ty  o f  1351 was 

a r e c o g n i t i o n  o f  I n d i a n  t i t l e .  Thus , even though the 

T r e a ty  had n o t  spoken o f . t h e  " r e s e r v a t io n " ,  l a n d  was 

i n  f a c t  r e s e r v e d  f o r  th e  use o f  the t r i b e s  and so these 

la n d s  were n o t  p u b l i c  la n d s  upon the  passage o f  the 1866 

Highway A c t ,  I n  B i r d  Bear ,  the  C ou r t  h e ld  t h a t  the 
a l l o tm e n t  o f  th e  In d i .a u  p a te n te e s  was n o t  p a r t  o f  the 

R e s e r v a t io n  u n t i l  1880, so t h a t  i n  1866, when Che g ra n t  

o f  the  r igh t- o f-way  i n i t i a l l y  a t ta c h e d ,  the la n d  was 

s t i l l  p u b l i c  la n d .  Upon a ccep tance  o f  the  g r a n t  in  

1871 by the T e r r i t o r y  o f  Dakota , th e  g ra n t  hecny.e e f f e c t i v e



c»f i n d i v i d u a l l y - a l l o t t e d  lan d v/n:: h o l  i n c o n s i s t e n t  with 

the c o n g r e s s i o n a l  I n d i a n  polic y ,  t.liti C o n r L  aCCivr.c.-d Lhe 

d e c i s i o n  t hat the l a n d  a l l o t t e d  w a s  s u b j e c t  to the prior 

s t a t u t o r y  g r a n t  o f  r i g h t - o f - w a y s  to the State.

O th e r  cases have  d e a l t  w i t h  p u b l i c  lands 

b e in g  s u b j e c t  to  i n d i v i d u a l  c l a im s ,  so as to  e f f e c t i v e l y  

w it h d ra w  th e  p u b l i c  la n d s  from  th e  terms o f  th e  

R .S .  § 2477 g r a n t .  I f  l a n d  was p a te n te d  to an 

i n d i v i d u a l  by th e  U n i t e d  S ta te s  b e fo r e  a c cep tan ce  

o f  th e- g ra n t , '  th e  p u b l i c  w ou ld  have  no r i g h t  to  a s s e r t  

o v e r  s u ch  l a n d s .  B a l l  v .  S te p h e n s , 158 P .2d 207 

( C a l i f .  1945). T hu s , i f  la n d s  have  been  re s e r v e d ,  

w it h d raw n ,  o r  s u b j e c t  to i n d i v i d u a l  e n t r y  o r  p a te n t  

p r i o r  to  a c c e p ta n c e  o f  th e  h ig hw ay  g r a n t ,  t h e  g ran t 

i s  i n e f f e c t i v e  as to  th e s e  la n d s  because  the  g ra n t  

i s  o n ly  f o r  " p u b l i c  la n d s  h o t  r e s e r v e d  f o r  p u b l i c  uses ."  

However, i f  th e s e  la n d s  a g a in  become p a r t  o f  the  unreserved 

p u b l i c  d om a in , l a n d s , a c c o r d in g  to  Fa::on. s u p r a , they  were 

a g a in  s u b j e c t  to  a c c e p ta n c e  as p u b l i c  la n d s  under 

th e  R .S .  § 2477 g r a n t .  . * .
3. Summary

.T h e  R .S .  § 2477 g r a n t  was a p r e s e n t  t r a n s f e r  

o f  i n t e r e s t  i n  th e  p u b l i c  la n d s  o f  the  U n i t e d  . ’

S ta te s  f o r  h ig hw ay  p u rp o ses . W e l ls  v .  P e n n in g to n  Coun ty .

2 S . D. 1, 48 N . W. 305 (1391); Wilderness- S o c ie t y  v .  Norton 

479 F . 2d 842 (D .C . C i r .  1973), c e r t ,  d en . 411 U .S .

917 (1973) . Upon a c c e p ta n c e ,  a h ighway r igh t-o f-way 

was e s t a b l i s h e d . S t r e e t e r  v , S t a l n a k c r . 61 Web. 205,

85 N.W. 47 (1901). The g r a n t  was r i p e  f o r  a c cep ta n ce  

a t  any t im e ’ th e  government a c q u ir e d  ow nersh ip  o f  the 

la n d s .  Hayes v .  Covernm.cnt o f  V i r g i n  is land? ;. 392 

F . Supp. 48 (D .C t .  V i r g i n  I s .  1975). As lo n g  as the 

g ra n t  was a c c e p te d  w h i l e  th e  la n d s  were p u b l i c  la n d s ,  

the a c c e p ta n c e  was e f f e c t i v e  a g a in s t  the f e d e r a l  government



'and i t s  s u b s i ^ e u t  g r a n t e e s .  l i a l l  v .  ^ L-uii?iis^. 152 I ’ .2d 

20/ ‘( C a l i C .  J.945). M oreover , the r i g h t s  o f  t.he p u b l i c ,  

upon a c c e p ta n c e ,  became vet;ted r i g h t s .  Faxon v .  La] l i e 

C i v i l  T p . . 26 N .D . 63A, 163 I.'.W. 531 (1970). I n  l i g h t  of 

th e s e  f o r e g o in g  p rem is e s ,  i t  can then  bo c o n c lu d e d  t h a t  

Ur: r e p e a l  o f  R .S .  §2477 can have  no e f f e c t  as to 

p r o p e r ly  a c c e p t e d  r igh t- o f-ways  f o r  h ig hw ay  p u rp o s es .

S in c e  th e  g r a n t  was a p re s e n t  t r a n s f e r ,  i t  i s  n e ce s sa ry  

to i n q u i r e  i f  t h e  la n d s  were u n re s e r ve d  p u b l i c  la n d s  as o f  

th e  da te  o f  a c c e p ta n c e  o f  the  g r a n t .  I n  A la s k a ,  the  g ra n t  

has been  h e l d  to  be  r i p e  f o r  a c cep ta n ce  i n  1884 when 

A la ska  became an o r g a n iz e d  t e r r i t o r y ,  th e  U n i t e d  S ta te s  

h a v in g  a c q u ir e d  th e  t e r r i t o r y  i n  1867. U n i t e d  S ta te s  v .  

Rogge , 10 Ale. 130 (D .C t .  Ak. 1941). I f  i t  can  be shown t h a t
• • a* ■ .

the  la n d s  were p u b l i c  la n d s  n o t  r e s e r v e d  f o r  p u b l i c  uses

and were t h e r e f o r e  r i p e  f o r  a c c e p ta n ce , th e  g r a n t  w i l l
■...     *• •••*

v e s t  th e  h ig hw ay  r i g h t s  i n  th e  p u b l i c  upon a p p r o p r ia t e

a c c e p ta n c e .^  • ' . . . . fTT?.*’..?"?-•*'

r” lJ” B. Mature  o f  A ccep ta n ce .

1. ACCEPTAKCE OF THE FEDERAL GRANT UNDER .

R .S . S ?-477 CONSISTS OF ACTION P,Y THE PUBLIC OR THE 

PUBLIC AUTHORITIES SUFFICIENT TO MANIFEST THE INTENTION 

TO.ACCEPT. . • ' •

I t  h a s  bean  h e ld  t h a t  R .S . §2477 c r e a t e d  a 

s t a n d in g  o f f e r  o f  a f r e e  r igh t-o f-way  o v e r  p u b l i c  la n d s  

and t h a t  as s o o n .a s  i t  i s  a c ce p te d  i n  an a p p r o p r ia t e  

manner by  t h e  a g e n ts  o f  the p u b l i c  o r  by  the  p u b l i c  

i t s e l f ,  a h ig hw ay  i s  th e n  e s t a b l i s h e d .  S t r e e t e r  v . S t a l n ake r , 

61 Neb. 205, 85 H.W-. 47 (1901). I n  t h a t  c a s e ,  the 

Supreme C o u r t  o f  Nebraska h e ld  t h a t  th e re  was s u f f i c i e n t  

e v id e n c e  o f  a g e n e r a l  and lo n g  c o n t in u o u s  u s e r  as w e l l  as 

p ro o f  t h a t  th e  p u b l i c  a u t h o r i t i e s  had e x e r c is e d  c o n t r o l  

o v e r  the  road to e s t a b l i s h  an a c ce p ta n ce  o f  t h e  d e d ic a t io n  

o f  a p u b l i c  h ig hw ay  a c ro ss  p l a i n t i f f ' s  l a n d s .  The c la im  

was n o t  based on a d ve rse  p o s s e s s io n ,  b u t  r a t h e r  th a t  the 

road became a p u b l i c  h ighway by d e d i c a t io n  a n d  a ccep tance
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by th e  p u b l i c  u s e .  Siv.ee Lhe p u b l i c  a u t h o r i t i e s  had 

^  n o t  f o l l o w e d  th e  " a p p r c p r ia t e  manner" i n  e s t a b l i s h i n g

a road u n d e r  th e  g e n e r a l road  lav/s, th e  C o u r t  r e l i e d  more 

h e a v i l y  on the e v id e n c e  e s t a b l i s h i n g  c o n t in u o u s  use by  the

p u b l i c  o f  the  ro ad  s ir .ee 1877. T h is  r a t h e r  c o n c is e  o p in io n

p o in t s  o u t  th e  v a r io u s  p rob lem s i n  p r o v in g  t h a t  an accep tance  

o f  th e  o f f e r  o f  R .S .  £2477 has been  made. A ccep tance  

made " in  th e  a p p r o p r ia t e  manner" by  p u b l i c  a u t h o r i t i e s  naans 

a c c o r d in g  to  s t a t e  o r  l o c a l  law s  and r e g u l a t i o n s .  Thus , 

i f  th e  a c c e p ta n c e  i s  to b e  so made, t h e r e  must be i n q u i r y  i n t o  

t h e  law s  o f  t h e  S t a t e  g o v e r n in g  th e  e s t a b l i s h m e n t  o f  roads 

w i t h i n  t h e  s t a t e .  F c r  in s tan ce ,"  th e  Board o f  Coun ty  C o n n ie s io n o r  

i s  o f t e n  g i v e n  the  j u r i s d i c t i o n  o v e r  th e  roads w i t h i n  i t s  

(  • j u r i s d i c t i o n  a n d , to  c o n s t i t u t e  a v a l i d  a c c e p ta n c e ,  the  Board nsus

have  a c te d  w i t h i n  i t s  r e g u la t i o n s  as w e l l  as any  a p p l i c a b l e  

s t a t e  "law. A ccep tance  can a ls o  be found  where th e  p u b l i c  

has c la im e d  to  a c c e p :  the  f e d e r a l  g r a n t .  P ro o f  o f  such 

1 . a c c e p ta n c e  i s  shown :y  e v id e n c e  o f  c o n t in u e d  u s e  o f  th e  la nd

as a " p u b l i c  h ig h w a y " . . The cases d iv e r g e  as t o  how lo n g  the

use  must c o n t i n u e  i n  o rde r to  c l a im  t h e  r ig h t- o f-w ay . Some1 •• v
i i  •n  c o u r t s  h a ve  r e l i e d  ca th e  easement by  p r e s c r i p t i o n  t im e

period", w h i l e  o t h e r s ,  l i k e  S t r e e t e r , r e c o g n is e  t h a t  the  use 

n eed  o n ly . b e  enough to show t h e  i n t e n t  to a c c e p t ,  and need 

n o t  be f o r  a p e r i o d  o f t im e  s u f f i c i e n t  to  r i p e n  the use 

i n t o  a r i g h t  by  p r e s c r i p t i o n ,  t h e r e  b e in g  no ad ve rse  c la im  

b u t  r a t h e r  a c la im , tc u n re s e r v e d  p u b l i c  l a n d  d e d ic a t e d  to 

th e  p u b l i c  by  the  f c c e r a l  go ve rnm en t .
Under th e  lav/s o f  t h e  T e r r i t o r y  o f  Dakota , en forced 

s i n c e  1884, p u b l i c  h ighways c o u ld  be  e s t a b l i s h e d  i n  one ciC 

t h r e e  ways:
(1) S e c t io n  l i n e s ,  w h e th e r  t r a v e le d  o r n o t ,  wan: 

a l r e a d y  h ig hw ays  by v i r t u e  o f  l e g i s l a t i v e  d e c l a r a t io n  and 

m ig h t  be t r a v e l e d  .'v.d s u b je c t e d  to such use as fac as p ra c t ic a l:  

S ec . 1, eh . V ) , l’c l .  Cade. 1877;
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(2) lloads, other r.hr/n on -section or quarter lines,

(

(

c

e s t a b l i s h e d  by the  board o f  Cooney Co inm ls:, ioners on Llm 
p e t i t i o n  oC tw e lv e  f r e e h o ld e r s ;  and

(3) by u s e r  f o r  20 y e a r s .

K o J o e n  v .  P i l o t  H o u n d  Y n . , 3 3  H . l ) .  5 2 9 .  1.57 K . U .  0 7 2  ( 1 9  J 6 ) .

Tn t h a t  c a s e ,  the  h ig hw ay  ran  a c ro s s  the p l a i n t i f f ' s  quarter-

s c c t i o n  o f  l a n d .  The C o u r t  f i r s t  n o ted  t h a t  the  1871 l e g i s l a t i v e

enac tm en t i n v o l v i n g  h ighways e s t a b l i s h e d  on s e c t io n  l i n e s

was an a c c e p ta n c e  by the t e r r i t o r y  o f  the  f e d e r a l  g ran t

and had r em a in ed  i n  f o r c e  i n  t h e  t e r r i t o r y  and s t a t e

e v e r  s i n c e . .  I t  was the  p u b l i c  a c t  by  the

n u b l i c  a u t h o r i t i e s  n e c e s sa ry  to  c o n s t i t u t e  a c c e p ta n ce .

H e re , how eve r , th e  C o u r t  was n o t  co n ce rned  w i t h  a s e c t io n  

l i n e  h ig hw ay . T h e r e f o r e ,  th e  C o u r t  lo o k ed  a t  w he th e r  th e re  

had been  a p p r o p r ia t e  a c t i o n  b y  th e  Board o r  s u f f i c i e n t  use r 

to  c o n s t i t u t e  a c c e p ta n c e .  . I t .  was found  t h a t  t h e  county  

o f f i c i a l s  n e v e r  e x e r c is e d  c o n t r o l  o v e r  th e  a l l e g e d  h ighways 

and t h a t  th e  h ig hways  su rveyed  by  th e  c o u n ty  had been abandoned. 

M o reove r , th e  p u b l i c  use had been  o b s t r u c t e d  so th a t  the use 

c o u ld  n o t  be fo und  to  be c o n t in u o u s  f o r  th e  s t a t u t o r y  20 

y e a r s .  No h ighwa j' was th e n  fo u nd  to  be e s t a b l i s h e d  i n  

a c co rd an ce  w i t h  th e  S ta te  la w . ' •

. ‘ As d is c u s s e d  p r e v i o u s l y ,  th e  C o u r t  i n  Faxon v .

L a l l i e  C i v i l  T p . , s u p r a , a ls o  h e l d  t h a t  t h e  s e c t i o n  l i n e  

l e g i s l a t i o n  o f  th e  T e r r i t o r y  o f  Dakota c o n s t i t u t e d  

a c c e p ta n ce  o f  th e  R .S .  §2477 g r a n t .  There  th e  c o u r t  found 

t h a t  th e  1881 a c ce p ta n ce  was s u f f i c i e n t  to  deny p l a i n t i f f ' s  

c la im s  f o r  com pensa t io n  on la n d s  w h ic h  had nnce been 

p a r t  o f  an I n d i a n  r e s e r v a t io n .  The C ou r t  h e l d  t h e  wh.cn 

th e  p u b l i c  use was abandciped. -.the  r i g h t  to m a in t a in  a 

h ighway  on s e c t i o n  l i n e s  r e v e s t e d  i n  th e  p u b l i c .  l/ h i ie  
Che l e g i s l a t i v e  enactm ent o f  th e  A c t ' o f  1871 d e c l a r in g  

t h a t  " a i l  s e c t i o n  l i n e s  i n  t h i s  t e r r i t o r y  s h a l l  be  and 

a re  h e reby  d e c la r e d  p u b l i c  h ig hways as f a r  as p r a c t ic a b le "  

was the n e c e s s a ry  a c t i o n  to m a n if e s t  the  i n t e n t i o n  to 

a c c e p t  the  g r a n t ,  a su rvey  was n e ce ssa ry  to  p e r f e c t  the
• * J,1, 1;

r igh t- o f-way  i n t o  a li ighway,, T.J{(>wbvar, '.the c o u r t  found chac__.^sx-rT
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(.he u f f o c t i v c  d a te  o f  t.hn s u r v e y  w ou ld  r e l a t e  bad ; Lo the 

da te  o f  th e  o r i g i n a l  a c ce p ta n ce  oC the r ig h t- o f-w ay .

• I n  the  ease o f  W a lc o t t  'l'p. v . Skaugo . 6 M.D.
V 382, /I N.W. 5AG (1894), c i t e d  v/ith a p p ro v a l i n

Faxon , s u p r a , the  tow nsh ip  b ro u g h t  s u i t  to e n j o i n  the 

d e fe n d a n t  frotn o b s t r u c t i n g  an a l l e g e d  h ig hw ay . The 

h ighway was c la im e d  as such by v i r t u e  o f  c o n t in u o u s  

u s e r  f o r  20 y e a r s .  The d e fe n d a n t  c la im e d  t h a t  the lands 

were p a r t  o f  th e  p u b l i c  domain and c o u ld  n o t  t h e re fo r e  

be s u b j e c t  to  a d v e rs e  u s e r  w h ic h  i s  i n e f f e c t i v e  as 

a g a in s t  t h e  government.- The C o u r t  p o in t e d  o u t  t h a t  

h ighways by  u s e r  a r e  based e i t h e r  upon l e g a l  e s ta b l is hm e n t  

o r  d e d i c a t i o n ,  t h e  c o n t in u o u s  u s e r  fox' a p e r io d  o f  

20 years b e in g  re g a rd ed  o n ly  as c o n c l u s i v e  e v id e n c e  

o f  e i t h e r  an o r i g i n a l  l e g a l  e s t a b l i s h m e n t  o r  o f  a 

d e d i c a t io n .  The o t h e r  m a jo r  argument o f  th e  de fendan t 

concerned  th e  f a c t  t h a t  the  s i t e  i n  i s s u e  was upon 

an even-numbered s e c t i o n  w i t h i n  th e  l i m i t s  o f  th e  

g r a n t  o f  odd-numbered s e c t io n s  to  t h e  N o r th e rn  P a c i f i c

• R a i l r o a d  Company made i n  1864. The C o u r t  h e l d  th a t  

i f  the R a i l r o a d  G ran t removed th e  odd-numbered s e c t io n s

. __ from th e  o p e r a t io n  o f  th e  h ig hw ay  g r a n t ,  the  h ighway

g ra n t  c o u ld  s t i l l  b e  e f f e c t i v e  as to the  cvtu-numbered

• . s e c t i o n s .  A h ig hw ay  by p r e s c r i p t i o n  c o u ld  c e r t a i n l y

be  e s t a b l i s h e d  o v e r  the  p r iv a te ly - ow n e d  r a i l r o a d  la nd s  .

and thus th e  h ig hw ay  by  p r e s c r i p t i o n  c o u ld  r u n  over*
the  e n t i r e  l e n g t h  o f  the  ro a d .

I n  Che subsequen t N o r th  Dakota case  o f  

H i l l s b o r o  N a t io n a l  Bank v .  Ackerman, AS N .D . 1179, 1S9 

N.W. 657 (192.2), the  Court r e a f f i rm e d  the  p r i n c i p l e s  

s t a t e d  above . I t  was f u r t h e r  no ted  by  th e  c o u r t  th a t  

the  s t a t u t o r y  r i g h t  o f  _-s tab H a i l i n g  a h ighway  by 

; ■ p r e s c r i p t i o n  had been r e p e a le d  i n  1897, and Lhal; s in c e

th a t  t im e a h ig hw ay  by p r e s c r i p t i o n  c o u ld  o n ly  

be e s t a b l i s h e d  by v i r t u e  o f  the  common law . L a te r  cases
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’ th e n  a p p ly  I ho common law Vn c o n c l u s i v e l y  f i n d  th a t  a

hLghwny g r a n t  had  boon a c cep ted  by th e  p u b l i c .  The

court; i n  II i.3 l s b o r o  N a t io na l Hank f u r t h e r  o b se rved  Lhat

s e c t i o n  l i n e s  a r c  p u b l i c  roach: i n  a c co rd an ce  v/j.t.h the

N o r th  Dakota s t a t u t e s ,  and they  may be  open f o r  use

upon c o m p l ia n c e  w i t h  the  r e l e v a n t  law s r e l a t i n g  th e re to

b y  p e rsons  h a v in g  th e  j u r i s d i c t i o n  to  do so . T h is  '

c o u ld  be  done " w i t h o u t  any su rvey  b e i n g  had" , e x cep t where

n e c e s s a r y  b y  v a r i a t i o n s  caused by n a t u r a l  o b s t a c le s . "  189

N.M . a t  659. . •

The p l a i n t i f f  i n  B a l l  v .  S t e p h e n s . 158 P .2d

207 ( C a l i f .  1945), sought d e c l a r a t i o n  o f  th e  e x is t e n c e

o f  th e  p u b l i c  ro ad  across d e fe n d a n t 's  la n d  w h ic h  was

n e c e s s a ry  to  the' p l a i n t i f f  f o r  a ccess  to  h i s  m in e .

The C o u r t  f i r s t  add ressed  th e  ways i n  w h ic h  h ighways

m ig h t  be e s t a b l i s h e d  under th e  f e d e r a l  h ig hw ay  g ra n t  i n

R .S .  §2477. The C o u r t  no ted  t h a t  Congress had  n o t  s p e c i f i e d

o r l i m i t e d  th e  methods to be f o l lo w e d  and t h a t  i t  was

th en  o n ly  n e c e s s a r y  t h a t  a h ig hway  b e  e s t a b l i s h e d  i n

a c co rd a n ce  w i t h  th e  s t a t e  i n  w h ic h  i t  i s  l o c a t e d .  The

method o f  s e l e c t i o n  o f  a ro u te  and e s t a b l i s h m e n t  as a

p u b l i c  h ig hw ay  by  p u b l i c  a u t h o r i t i e s  was n o t  i n v o l v e d  i n  the

ca se . The a l t e r n a t i v e  method o f  p u b l i c  u se  was found to be

th e  method w hereby  a p u b l i c  road  had been  e s t a b l i s h e d  over .

• the ‘d e f e n d a n t ’s la n d .” The C ou r t  s t a t e d  th a t ,  " d e d ic a t io n

s o u ld  a ls o  b e  e f f e c t e d  w it h o u t  a c t i o n  by  th e  s t a t e ,  or county ,

by  th e  l a y i n g  o u t  o f  a  road and i t s  u se  by  th e  p u b l i c  s u f f i c i e n t

and lo n g  to  c o n s t i t u t e  an a c cep ta n ce  b y  th e  p u b l i c  o f  an

o f f e r  o f  d e d i c a t i o n .  E v id en ce  o f  u s e r  was p r o p e r l y  r e c e iv e d

f o r  the  purpo.se o f  d e te rm in in g  w he th e r  th e re  had  been s u f f i c i e n t

use  t:o p ro ve  a c c e p ta n c e  . . . "  158 P .2d 208. The Court
h o ld  t h a t  t h e  d e fe n d a n t  took i t s  p a t e n t  i n  3.928 s u b je c t  to

the  r ig h t- o f-w ay  i f  the  e v id e n ce  .s u b s ta n t ia t e d  t h a t  the road

had been  used  by th e  p u b l i c  b e fo re  p a t e n t  had is s u e d .  The

e v id e n c e  n o te d  by the  C ou r t  in c l u d e d  use o f  th e  road  over

th e  m oun ta in o us  t e r r a i n  as a t r a i l ,  th e n  f o r  horse-drawn . . . .

. . .  v e h i c l e s  and l a t e r  as one s u i t a b l e  fo r  .automob L j.ea~auct I
.... • • - • .-4'  • ■-
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t r u c k s ’. I t  war. fo u n d ’ t h a t  i n  .a bou t 190T m in in g  c la im s  were 
« •

l o c a t e d  i n  l:hc neon and o i l  compan ies had moved in .  The 

e v id e n c e ,  h ow eve r , was u n c le a r  as to  w he ther the  road used 

f~ by these  p e o p le  w en t as f a r  down as the d e fe n d a n t 's  present.

l a n d .  T.ut the  C o u r t  was c o n v in c e d  t h a t  from 1910 the road 

was used f o r  t r a v e l  and t h a t  by 1918, when a n o th e r  o i l  

de ve lo pm en t was u n d e r ta k e n ,  a u tom ob i le s  were d r iv e n  o v e r  the 

ro a d . The c o u r t  c o n c lu d e d  t h a t  w h i l e  th e  t r a v e l  o v e r  the  

road  p r i o r  to  p a t e n t  i n  1928 was i r r e g u l a r  due to  the t e r r a i n ,  

and t h a t  o n ly  a l i m i t e d  number o f  p e o p le  had o c c a s io n  to go 

t h a t  r o u t e ,  t h e  u se  o f  t h e  ro ad  by h u n t e r s ,  v a c a t io n e r s ,  

m in e r s ;  and o i l  o p e ra to r s  was s u f f i c i e n t  t o  c o n s t i t u t e  

• a c c e p ta n ce  o f  a f e d e r a l  g r a n t  f o r  p u b l i c  vise. The C o u r t  

then  h e ld  t h a t  i f  t h e  road  e x is t e d  b e fo r e  p a t e n t ,  i t  was 

im m a t e r ia l  w h e th e r  t h e  r o u t e  was u sed  by th e  p u b l i c  a f t e r  

( t h a t  t im e so lo n g  as i t  had  n o t  been  l e g a l l y  abandoned . The

Court h e ld  t h a t  th e  a c t  o f  th e  de fendan t , i n  c o n s t r u c t i n g  a 

ga te  ac ross  th e  ro a d  c o u ld  n o t  d i v e s t  t h e  r i g h t  w h ich  the  

p u b l i c  had a c q u i r e d  b e f o r e  p a t e n t .  I t  s h o u ld  be n o te d  tha t 

th e  case d i d  n o t  t u r n  on th e  le n g t h  o f  t im e  o f  u s e , b u t  

r a t h e r  s tands f o r  th e  p r o p o s i t i o n  t h a t  t h e  e x is t e n c e  o f  the 

- _ • d e d i c a t io n  i s ’ a c o n c l u s io n  o f  f a c t  to be made i n  each case’

based  on s u f f i c i e n c y - o f  e v id e n c e ;  t h a t  t im e  i s  o n ly  one 

e lem en t i n v o l v e d  i n  such1 e v id e n c e .
. . .  i • . “

: ’ " j j . ic t im e  e lem e n t  f o r  d e d i c a t io n  by  p u b l i c  use

was a ls o  d is c u s s e d  i n  L o v e la c e  v .  H ig h to w e r , 168 P .2d 

864 (K.M. 1946). .D e fe n d a n t  c la im e d  t h a t  the  p l a i n t i f f  

^  had to  show t h a t  t h e  ro ad  was used f o r  the 10 y e a r  s t a t u t e

o f  l im i t a t i o n s  t im e  as a p p l i e d  to ways e s t a b l i s h e d  by 

p r e s c r i p t i o n .  The Hew Mex ico  c o u r t  h e ld  t h a t  t l ie io - y e n r  

t im e  p e r io d  i s  n o t  a f a c t o r  ir i e s t a b l i s h i n g  h ighways 

by d e d i c a t i o n .  R a t h e r ,  a c ce p ta n ce  o f  the f e d e r a l  oTfcir

— 1 .6—
. . . j . , — .- v .y  tv s y ;. ." ,^ y a



lo d e d ic a t e  p u b l i c  land:: fo r  highway.*; c o u ld  be shown by 

g e n e r a l  use Cor a lo n g  enough pe r . io d  Lo conr .t iL uLe 

a c c e p t a n c e .  T h e r e f o r e ,  each  s t a t e  may d e te rm in e  whether 

d e d i c a t i o n  i s  founded  upon a p r e s c r i p t i v e  Lima p e r io d  or 

m e re ly  by  a f a c t u a l  c o n t in u e d  use  s u f f i c i e n t  a c c o rd in g  

to th e  t r i e r  o f  f a c t  to c o n s t i t u t e  a c ce p ta n ce . Thus , 

i n  Brown v .  J o l l e y , 387 P .2d 278 (C o lo . 1963), the c o u r t  

fo u nd  t h a t  a h ig hw ay  o v e r  p u b l i c  la n d s  had been  e s t a b l i s h e d  

o v e r  t h e  d e f e n d a n t ’ s la n d  by use  o f  the p u b l i c  f o r  the 

s t a t u t o r y  20-year p e r i o d .  The f a c t  t h a t  the  roads had been 

removed from  th e  co un ty  ro ad  system  d id  n o t  d e s t ro y  the  

r i g h t  o f  t h e  p u b l i c  to  use th e  ro a d  by  v i r t u e  o f  t h e i r  
a d ve rse  c o n t in u o u s  u s e .

The cases h e r e t o f o r e  c i t e d  s tand  f o r  w e l l  

a c c e p te d  p r i n c i p l e s  r e l a t i n g  to th e  a c ce p ta n ce  o f  the 

h ig hw ay  g r a n t  u nd e r  I l . S .  §2477. The g ra n t  c o n s t i t u t e s  an 

o f f e r  by th e  f e d e r a l  government to d e d ic a t e  u n re s e r ve d  

la n d s  f o r  h ig hw ay  p u rpo s es , s a id  o f f e r  becom ing  e f f e c t i v e  

upon a c cep ta n ce  by th e  p u b l i c .  B a l l  v .  S t e p h a n s , supra; 

L o v e la c e  v . .  H ig h t o w e r , s u p r a . W hether such o f f e r  i s  

a c c e p te d  i s  an is s u e  to  be d e te rm in e d  under s t a t e  law .

B a l l  v .  S te p h e n s , s u p ra . A ccep ta n ce  can be made e i t h e r  

by some p o s i t i v e  a c t  on th e  p a r t  o f  th e  p u b l i c  a u t h o r i t i e s  

a u t h o r iz e d  to' e s t a b l i s h  o r  m a in t a in  h ighways o r  by  p u b l i c  

use s u f f i c i e n t  to  c o n s t i t u t e  a c c e p ta n c e .  S t r e e t e r  v .  S tn ln ak e r  

s u n ra ;  K o lo an  v .  P i l o t  Mount T p . , supra'; B a l l  v .  S tephens . 

s u p r a . I t  has been h e ld  t h a t  a l e g i s l a t i v e  enactment to the 

e f f e c t  t h a t  a l l  s e c t i o n  l i n e s  a re  d e c la r e d  p u b l i c  highways 

i s  s u f f i c i e n t  to c o n s t i t u t e  a c c e p ta n c e  by th e  p u b l i c  au tho r)L ie ; 

l:a>:on v .  L a i  l i e  C i . v L L T p . , sup ra ;  Ko loan  v .  1 ' i lo t  I lnunij_Tg.; 

H i l ls b o r o  N a t io n a l  Bank v .  Ackerman, 48 U .K . 1179, 189

II.W . 657 (1922). The s u f f i c i e n c y  o f  use by th e  p u b l i c  to 

c o n s t i t u t e  a h ighway by d e d i c a t io n  l ias been h e ld  l:o be a 

f a c t u a l  d e t e rm in a t io n  made on a casc-by-case b a s is ,  e . g . ,  

L o v e la c e v .  Hig h t o w e r , s u p r a ; based on a s t a t u t o r y  

p r o s c r i p t i v e  t im e p e r io d ,  e . g . ,  Brown v .  Jo 1 l e v ,  ..............
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cu- by Clio p r e s c r i p t i v e  p e r io d  boned  on th e  common lav/,

e . g . , H i l  I s b oro N a t io n a l  Kan’,: v .  Ackerman. r .n p ra . These

g e n e r a l  p r i n c i p l e s  from o t h e r  j u r i s d i c t i o n s  no

to  what c o n s t i t u t e s  a c c e p ta n c e  o f  the  f e d e r a l  h ighway
g r a n t  have  been f o l lo w e d  i n  A la s k a .

2. IN  ALASKA, THERE MUST BE SOME "POSIT IVE

ACT" BY THE PUBLIC AUTHORITIES CLEARLY MANIEESTINC

AM INTENTION TO ACCEPT THE GRANT, OR PUBLIC USER

UNDER CONDITIONS SUFFIC IENT TO PROVE ACCEPTANCE OF
THE GRANT.

C l a rk  v .  T a y lo r . 9 Ak. 298 (D .C t .  4 th  D i v .

1938), i n v o l v e d  an  a c t io n  t o  r e s t r a i n  th e  emp loyees o f/
t h e  A la ska  Road Comm iss ion from  c o m p le t in g  a b r id g e  

and c o n s t r u c t i n g  a p p ro a c h e s 'to  c o n n e c t  t o  th e  o l d  road 

on p l a i n t i f f ' s  p l a c e r  m in in g  c l a im .  The A la s k a  Road .

Comm iss ion c la im e d  t h a t  i t  had a r i g h t  to  m a in t a in  a road

and b r id g e  a c ro ss  th e  p la c e r  m in in g  c l a im  by v i r t u e  o f

t h e  a c t  o f  May 14,. 1906, 34'S t a t .  119, 48 U .S .C .A .  5322/w h ic h

a u t h o r iz e d  c o n s t r u c t io n  and m a in te n a n ce  o f  wagon roads

and pack t r a i l s  be tween m in in g  o r  i n d u s t r i a l  campst to

f u r t h e r  th e  m in in g  in d u s t r y .  I t  a ls o  c l a im e d ,  u nde r R .S . §2477,

a r ig h t- o f-w ay  f o r  the  c o n s t r u c t io n  o f  h ig hw ays

o v e r  p u b l i c  la n d s .  However, t h e  C o u r t  h e l d  t h a t  no such

r i g h t  e x is t e d  i n  1917 because  th e  l o c a t o r s  o f  t h e  m in in g

. c l a im  had bean g r a n te d  by the  Congress th e  e x c l u s i v e  r i g h t
/

o f  p o s s e s s io n  and e n jo ym en t , and thus  R .S .  §2477 was i n e f f e c t i v e  

as a g a in s t  th e  p l a i n t i f f .  W h i l e  a' ro ad  c o u ld  be m a in ta in e d  ’

. i t  c o u ld  o n ly  be the  road a l r e a d y  e s t a b l i s h e d  b y  p u b l i c  use .

The c o u r t  d is c u s s e d  a c c e p ta n ce  by th e  p u b l i c  o f  the  U .S .

§2477 d e d i c a t i o n  by ad ve rse  u s e r ,  c i t i n g  B is h o p v .  Haw ley.

33 Wyo. -271, 238 P .274, Ma rchand  v .  Town o f  Ma p le  G ro ve .
48 M in n . 271, 51 N.W. 606, Montgomery v-. Sommers, 50 Or.

259, 90 P .274 as a u t h o r i t y  f o r  a c c e p ta n c e  o f  th e  R .S . §2477 

d e d i c a t i o n  by p u b l i c  u s e r .  The C o u r t  s t a t e d

-IS-
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t h a t  s i n c e  th e  o r i g i n a l  hrLcl?;o had been used to r 20 y e a r s  

b y  th e  p u b l i c ,  u n d e r  c o n d i t io n s  c r e a t in g  a p r e s c r i p t i v e  

r i g h t ,  th e  r i g h t  became v e s te d  i n  the p u b l i c .  The 

c o u r t  d e c l i n e d  Lo d e c id e  \;hether Lhc le n g t h  o f  t im e 

r e q u i r e d  i n  A la s k a  f o r  p r e s c r i p t i v e  r ights-of-v/ay i s  

20 y ea rs  (as r e c o g n iz e d  by o t h e r  c o u r ts  i n  d e t e rm in in g  

t h e  c r e a t i o n  o f  h ig hways by ad ve rse  user*) o r  10 years 

( the  l o c a l  s t a t u t e  f i x i n g  the  t im e  f o r  b r i n g i n g  an a c t io n  

f o r  l a n d ) . The rem a in d e r  o f  th e  case d e a l t  w i t h  the 

w id t h  o f  the . r ig h t- o f-w ay . S in c e  the  r ig h t- o f-w ay  was 

e s t a b l i s h e d  b y  p u b l i c  u s e r ,  th e  c o u r t  h e ld  t h a t  the  ex ten t 

o f  th e  s e r v i t u d e  i s  to  be d e te rm in e d  b y  the  c h a r a c t e r  and 

th e  e x t e n t  o f  th e  u s e r ,  and t h a t  th e  Comm iss ion had  no 

r i g h t  to  e x t e n d . t h e  road  beyond th e  w id t h  so e s t a b l is h e d .

I n  B e rg e r  v .  O h ls o n , 911 Ak. 389 (D .C t .  '3rd D iv .

1938), p l a i n t i f f  a l l e g e d  t h a t  the  A la ska  R a i l r o a d ,  through 

th e  d e fe n d a n t ,  had  o b s t r u c t e d  th e  p u b l i c  roadway le a d in g  

to  the  C i t y .  Dock . The r a i l r o a d  f i l e d  a dem urre r , w h ic h  was 

o v e r r u l e d ,  c l a im i n g  t h a t  the  r a i l r o a d  had b e e n  g iv e n  the 

r ig h t- o f-w ay  to  m a in t a in  a r a i l r o a d  o v e r  th e  ro ad . The 

C ou r t  m e re ly  n o t e d  i n  t h i s  p r o c e e d in g  t h a t  th e  a l l e g a t i o n s  o f  

the' p l a i n t i f f  t h a t  th e  road  e x is t e d  b e fo re  th e  r a i l r o a d  was 

e s t a b l i s h e d ,  must b e  taken as t r u e  and thus two m u tu a l 

r ig h t- o f-w ay  easements e x is t e d .  The c o u r t  c i t e d  '. •

Hatch B ros . Cos . Co . v .  B la c k , 2.5 Wyo. 109, 165 P. 57S as 

a u t h o r i t y  f o r  th e  a c ce p ta n ce  o f  t h e  R .S . §2677 h ighway  grant 

by  th e  p u b l i c  w i t h o u t  a ccep tan ce  b y  p u b l i c  a u t h o r i t i e s ,  

th ro ugh  c o n t in u e d  use o f  th e  road  under c ir c um s ta n c e s  c l e a r l y  

i n d i c a t i n g  t h e i r  i n t e n t i o n  to a c c e p t .  The c o u r t  h e l d  that 

th e  r a i l r o a d ,  com ing i n  a f t e r  th e  h ighway  had  been e s ta b l is h e d  

u nd e r  th e  g r a n t ,  took  the  r igh t- o f-way s u b je c t  to the  p u b l i c  

u se .
The court: i n  U n it e d  S ta te s  v .  Kogt'.c, 10 Ak.

130 (D .C t .  4th D iv .  1941.), d is c u s s e d  th e  r igh t-of-way , 

p r o v is io n s  o f  R .S . §2477 i n  g r e a t  d e t a i l .  The a c t io n  was 

b rough t by th e  U n i t e d  S ta te s  to e s t a b l i s h  i t s  r i g h t s  to
. . .  - •  ,  . . . . . .  . . . / . V     —  .V--.lv?...-
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c o l l e c t :  t o l l s  on f r e i g h t  t r a n s p o r te d  o v e r  Lite R icha rdson  

Mi ghway p u r s u a n t  to  Lite rog it laC icm s  sec ouL by r l ic  S e c re ta ry  

o f  the  I n t e r i o r .  D e fe ndan t , as a f e r r y  owner a f f e c t e d  by the 

to l l .* ; ,  c l a im e d  t h a t  the h ighway  had been used by Lhe p u b l i c  

from 190.1 th ro ugh  1906, b e fo r e  the  government toed; charge o f 

the  m a in te n a n c e  o f  s a id  h ig hw ay , and t h a t  t h e r e f o r e ,  a 

r ig h t- o f- w ay  f o r  a f r e e  h ighway  was v e s t e d  i n  th e  p u b l i c  

u n d e r  th e  g r a n t .  The government c la im e d  t h a t  R..S. §2477 

d id  n o t  a p p ly  i n  th e  T e r r i t o r y  o f  A la ska  u n t i l  1912.

R .S .  §1891 p r o v id e d  t h a t  a l l  the  law s o f  t h e  U n i t e d  States 

w h ic h  were n o t  g e n e r a l  la n d  laws b u t  were l o c a l l y  a p p l i c a b l e  

w o u ld  be  made a p p l i c a b l e  to  the  T e r r i t o r y  o f  A la s k a .  The 

governm en t c la im e d  t h a t  s i n c e  R .S .  §1891 was n o t  in c l u d e d  

i n  th e  1900 A c t ,  p r o v id i n g  f o r  v a r io u s  p r o v i s i o n s  f o r  the . 

t e r r i t o r i a l . c i v i l  governm ent , b u t  was in c l u d e d  i n  the  

1912 A c t ,  R..S, §1891 w ou ld  n o t  have a p p l i e d  to A la ska  between

1900 and 1912. The c o u r t  h e ld  t h a t  th e  1900 A c t  d id  n o t

p u r p o r t  to be  a com prehens ive  c o d i f i c a t i o n  o f  a l l  the  laws 

o f  A la ska  and t h a t  th e  s t a t u t e  d i d  n o t  im p l i e d l y  r e p e a l  R..5.- 

§1891. The c o u r t  c o n c lu d e d  t h a t  t h e  laws o f  th e  U n i t e d  

S ta te s  w h ic h  were n o t  l o c a l l y  i n a p p l i c a b l e  and were n o t  

g e n e r a l  la n d  law s  were thus i n  e f f e c t  i n  A la ska  from 1903 

and t h e r e a f t e r .  The c o u r t  then  lo o k e d  a t  w h e th e r  R .S . §2477 

was a g e n e r a l  l a n d  la w .  I t  s t a t e d :  " C le a r l y ,  a r ig h t- o f-

way i s  n o t  t h e  l a n d  i t s e l f ,  though i t  is' c l a s s i f i e d  as in c o rp o
v . - 1‘-  —  . .  - .  • . •  /*■* -  z z j r r **. •

h e r e d i t a m e n t .  S e c t io n  2477 seems n o t  to have  been a g e n e ra l

l a n d  la w ,  b u t  more o f  a lav? i n c i d e n t  to the la n d  la w s ."

10 Ak. a t  149. The c o u r t  found t h a t  owners o f  th e  m in in g  

c l a im  and homesteaders had a r i g h t  u nde r R .S . §2477 f o r  

a r ig h t- o f-w ay  i n c i d e n t  to  t l i c i r  c l a im s .  The c o u r t  s ta te d :



. T h a t  Cong ress  c o n s id e r e d  §2<r.77, U .S .U .S .  
i n  e f f e c t  i n  shown i n  fh c  act: app roved  
Huy 14, 1898, w h e r e in  it: mvnLi.onod th a t  
p u b l i c  h ig hways now lo c a t e d  s h o u ld  n o t  
he lout: whore r a i l r o a d s  took r ig h ts- o f-w ay  
unde r  s a id  a c t .  A g a in ,  i n  the  saint*, a c t ,  
i t  m e n t io n ed  t h a t  th e  t o l l  roads p r o v id e d  
f o r  i n  th e  a c t  to  be c o n s t r u c t e d  by p r i v a t e  
i n d i v i d u a l s  o r  c o r p o r a t io n s  s h o u ld  n o t  
i n j u r i o u s l y  a f f e c t  the  p u b l i c  i n  i t s  
u se  o f  a ro ad  o r  t r a i l  i n  common u s e .
I f  s e c t i o n  2477 was n o t  i n  f o r c e ,  t h e re  
was no p o s s ib l e  way f o r  th e re  to  have  
b e e n  p u b l i c  h ig hways o r  roads i n  common 
u s e  i n  A la ska  a t  the  t im e  th e  a c t  app ro ved  
M arch  14, 1898 was e n a c te d .

10 Ak . a t  150.. The c o u r t  d e c id e d  t h a t  R .S .  §2477 was n o t a

g e n e r a l  l a n d  la w  because  th e  r igh t- o f-way  c o u ld  be o b t a in e d

w i t h o u t  any p u b l i c  r e c o r d  and w i t h o u t  p ro ced u re s  f o r  f i l i n g

a p p l i c a t i o n s  and maps as r e q u i r e d  under th e  g e n e r a l

la n d  la w s . The c o u r t  f u r t h e r  c i t e d  N ic h o la s  v .  G r a s s l e .

83 C o lo .  536,-267, P . 196, and Leach v .  Hr.nl:a r t , 1020

C o lo .  129, 77 P . 2d 652, as a u t h o r i t y  th a t  R .S .  §2477

was an e xp re ss  d e d i c a t i o n  o f  a h ig hway  and t h a t  a c cep ta n ce

was a c c om p l is h e d  by \ise by those  f o r  whom i t  was ne ce ssa ry

o r  c o n v e n ie n t .  The c o u r t  u p h e ld  .the d e fe n d a n t ' s  c o n t e n t io n

t h a t  th e  r ig h t- o f- w a y  f o r  a h ig hway  by  p u b l i c  use .

be tw een  1903 and 1906 was v e s te d  i n  the  p u b l i c  b u t  t h a t

the  Congress was s t i l l  f r e e  to impose t o l l  r e g u la t i o n s

i n  t h e  p u b l i c  i n t e r e s t .  '

• H am er ly  v .  D e n to n , 359 P .2d 121 (A laska  1961)

in v o l v e d  an a c t i o n  to  e n j o i n  th e  o b s t r u c t io n  o f  a ro ad .

The ro ad  c r o s s e d  H am er ly1 s p r o p e r t y  and gave a ccess

beyond to D e n to n 's  homest.cad. Denton c la im e d  t h a t  th e

road was a p u b l i c  h ig hw ay . The c o u r t ,  i n  d i s c u s s in g

R .S . §2477, 43 U . S . C . § 932, s t a t e d :

The o p e r a t io n  o f  th e  s t a t u t e  i n  A la s k a  
has been  r e c o g n iz e d .  [Berger v . Oi i l . s o n ,
D .C .D .  A k . ,  1938, 9 Ak. SV.'J, (Hark v .
T a y lo r ,  D .C .D .  Ak. 1938, 9 Ak! ’ ■
PT f f T v .  Rogr.c, D .C .U . Ale. 1941, 10 Ak. 130]
The t e r r i t o r i a l  d i s t r i c t  c o u r t  and th e  
h ig h e s t  c o u r t s  o f  s e v e r a l  s t a te s  h a ve  
c o n s t r u e d  th e  a c t  as c o n s t i t u t i n g  a c o n g r e s s io n a l 
g r a n t  o f  r igh t- o f-way  f o r  p u b l i c  h ig hways across 
p u b l i c  l a n d s .  But b e fo r e  a h ighway may be 
c r e a t e d ,  t h e r e  must be e i t h e r  some p o s i t i v e  a c t 
on th e  p a r t  o f  th e  a p p ro p r ia t e  p u b l ic :  a u t h o r i t i e s  
o f  the  s t a t e ,  c l e a r l y  man i. Eos t i n g  an  i n t e n t i o n  -



c o n d i t i o n s  as to p ro ve  t h a t  th e  g ran t has 
been a c c e p te d .  (See Ohlr.cm and
C l a r k y .  Ta y lo r  , som  a; lUff;- v .  SclTult y
1941; C T ~Idaho 2/8',' 119 R.Yd'^hCTj------- ’
L e a d i  v . M an j ia r t , 1938, 102 CoJ.o.
128, 7 7 1*. 2d’ ~US2 • L o v e la c e  v .  II i ;-h; ow-r
1946, 50 N.M. 50, I ' t t H ”  2 ^ 8 ^ , ; ----
1 la t c h  F>ros. Co . v .  B la ck . 1917. 25 Wyo.
19/, i fa j P .518; Sta t e  c>: r c l . Danr . ic  v
N o la n ,  1920, 58 i l o n t .  16/, J.OTl'T lbO"--
Montgomery v . Some r s ,  1907, 50 C r .
259, 90 P.674J. 359 P .2d a t  123.

S in c e  t h e r e  was no c l a im  o f  e s t a b l i s h m e n t  o f  •
th e  h ig hw ay  by p u b l i c  a u th o r i t y ,"  th e  c o u r t  h e l d  t h a t

th e  d e fe n d a n t  th e n  had th e  bu rd en  o f  p r o v in g  t h a t  th e

ro ad  was " ove r p u b l i c  la n d s"  and t h a t  th e  c h a r a c t e r  o f

th e  use was s u f f i c i e n t  to  c o n s t i t u t e  a c c e p t a n c e .  The

c o u r t  s t a t e d  t h a t  " p u b l i c  la n d s"  d id  n o t  i n c l u d e  la n d s

w h ic h  a re  s u b j e c t  to  v a l i d  and e x i s t i n g  homestead

c la im s .  D u r in g  t h e  p e r io d  when the  la n d  i n  q u e s t io n  was

n o t  so s u b je c t e d  to  the  hom es teade rs ’ c l a im s ,  th e  co u r t

found  t h a t  i t s  use  was in f r e q u e n t ,  s p o r a d ic ,  and n o t  necessc

o r  c o n v e n ie n t  f o r  p u b l i c  u se . The c o u r t  c o n c lu d e d  t h a t

no p u b l i c  h ig hw ay  e x is t e d ,  f o r  t h e re  had  beer, no show ing

o f  d e d i c a t i o n  by  th e  homesteaders to  th e  p u b l i c ,  nor- an

a c ce p ta n ce  by p u b l i c  u s e r .

The w id t h  o f  a p roposed  h ig hw ay  a lo n g  th e  e x is t in g

F a rm e rs ’ Loop Road n e a r  F a irb a n k s  was i n  i s s u e  i n  • •

S ta te  v .  F o w le r , 1 A. L: J . N o . '4, 7, S u p e r i o r  C t .  , 4th

d i s t j  C i v i l  A c t io n  No. 61-320, S ep t . 26, i962. The o p in io n

b y  th e  H ono ra b le  Judge (now J u s t ic e )  R a b in o w i t z  c i t e d

H am e r ly , su p ra  fo r- th e  p r o p o s i t i o n  t h a t  th e  S t a t e  had the

bu rden  o f  p r o v in g  t h a t  th e  Farmers Loop. Road was lo c a t e d

o v e r  the  p u b l i c  la n d s  and th a t  the  c h a r a c t e r  o f  the  use
c o n s t i t u t e d  a c c e p ta n c e  by th e  p u b l ic ,  under t h e  43 U .S .C .

§932 g r a n t .  The e x t e n t  o f  the  u s e r  was h e ld  to be the

a p p l i c a b l e  measuce by  w h ic h  to d e te rm in e  th e  a l l o w a b le  w id th
the  S ta te  c o u ld  c l a im  r a t h e r  than r e l i a n c e  on l o c a l  laws and

customs a p p l i c a b l e  to h ighways e s t a b l i s h e d  by  the  p u b l i c

a u t h o r i t i e s .



,

_  - AA  v   w  — *
• ’ •   Hercc-r y_. Yukon C o n s t r u c t io n  -Co.'. 420 I*. 2d

323 (Ak. 1966), v;a:; p r im a r i l y  con ce rned  \/i.Lh (.he*. Access •
Honda Act;, AS 19.30.010-19.30.100, by w h ic h  the Stacc 

^  c o u ld  c o n t r a c t  f o r  low  s tanda rd ,'  low-cus t roads i.n a rear.

r i c h  i n  n a t u r a l  r e s o u r c e s  i n  o rd e r  to promote deve lopment.

The a p p e l l a n t  con tended  t h a t  h i s  g r a z in g  p e rm it  p re c luded  
a r ig h t- o f-w ay  ro a d  f o r  p u b l i c  a c c e s s .  The co u r t  

d is a g r e e d ,  h o l d i n g  t h a t  th e  la n d s  unde r le a s e  ’ ’ere  p u b l i c  

la n d s  and t h a t  t h e  S t a te ' s  c o n t r a c t  w i t h  th e  Yukon 

C o n s t r u c t i o n  Co . to  b u i l d  a ro ad  unde r t h e  Access Roads 

A c t  was a v a l i d  a c c e p ta n ce  o f  th e  g r a n t  u n d e r  43 U .S .C .

§932. H am er ly  was h e ld  to  be  i n a p p l i c a b l e  h e re  because 

i n  t h a t  ca se  th e  h ■ -nesteaders1 r i g h t s  w o u ld  r i p e n  in t o  

t i t l e ,  w hereas th e  p l a i n t i f f  i n  M erce r  had  o n ly  l e a s in g  

r i g h t s .  M o re o v e r ,  S e c t io n  4(f) o f  th e  a p p e l l a n t ' s  g ra z in g  

( l e a s e  s t a t e d  t h a t  " n o th in g  h e r e i n  s h a l l  r e s t r i c t  the  a c q u i s i t i o n

g r a n t in g ,  o r  u se  o f  p e rm its  o r  r ig h ts- o fw a y s  under a p p l i c a b le  

l a w ."  The g r a z in g  r i g h t s  were thus  s u b o rd in a t e d  to the 

r ig h t- o f-w ay .

The s e c t i o n  l i n e  . l e g i s l a t i o n  i n  A la sk a , under 

t h e  p r o v i s i o n s  o f  AS 19.10.010, came unde r a t t a c k  i n  

G ib b s  v .  C a m p b e l l , No. 72-462, S u p e r io r  C t .  3d Jud. D i s t . ,

Jan.. 8, 1973. The p l a i n t i f f s  sough t com pensa t ion  f o r  

th e  Sta j ' s  t a k in g  o f  p r o p e r t y  th ro u gh  the c o n s t r u c t io n  

o f  a p io n e e r  a c c e s s  road  a lo n g  th e  s e c t i o n  l i n e  o f  

p l a i n t i f f ' s  p r o p e r t y  p u rs u an t  to  a p e t i t i o n  o f  the  lo c a l  

la n d ow n e rs . The S ta te  c la im e d  i t  had  t i t l e  u nde r c o lo r  

and c l a im  o f  t i t l e  f o r  more th an  seven  y ea rs  i n  accordance 

w i t h  AS 09.25.050, t h a t  th e  a c t i o n  was b a r r e d  because i t  

had n o t  been b r o u g h t  w i t h i n  10 y ea rs  a f t e r  th e  cause 
o f  a c t i o n  a c c r u e d ,  and th a t  the  r ig h t ;  f o r  a 33-foot: 

casement o v e r  p l a i n t i f f ' s  p r o p e r t y  became v e s t e d  i n  the 

S t a t e  u nde r 19.10.010. P l a i n t i f f  u rg ed  t h a t  the  language 

o f  AS 19.10.0J0 d i d  not; meet the  t e s t  o f  " c l e a r l y  m a n ife s t in g  

an i n t e n t i o n  to  a c c e p t  a g ra n t"  as r e q u i r e d  by the 

A la sk a  Supreme C o u r t  i n  H am er ly , s u p r a . Thu co u r t  found

i
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t h r e e  s e p a r a t e  r e a s o n s ,  " a n y  o f  w h i c h  i s  s u f f i c i e n t " ,  Co 

d e f e a t  p l a i n t i f f  ’ s  c l a i m s .  F i r s L , L i te  c o u r t  h e l d  t h a t  

L i t e  p l a i n t i f f  C o o k  h i s  p a t e n t :  s u b j e c t  L o  t h e  r i g h t  o f  

t h e  S t a t e  t o  c o n s t r u c t :  a r o a d w a y  a l o n g  t h e  s e c t i o n  l i n o s .

The. c o u r t ,  i- c ly in g  on the  1969 O p in io n  o f  the  A t to rn ey  

C e n e r a l  No. 7 (December 18, 1969), h e ld  t h a t  the 

T e r r i t o r y '  o f  A la sk a  had a c c e p te d  the  U .S .  §2477 h ighway 

g r a n t  b y  enac tm en t o f  Ch. 19, S .L .A .  1923, arid t h a t  such  

a c c e p ta n c e  was b e in g  c o n t i n u a l l y  e f f e c t i v e  from  1923 u n t i l  

1949 when th e  a c c e p ta n ce  was r e p e a le d .  The c o u r t  th e n  found 

t h a t  th e  f e d e r a l  g r a n t  was a g a in  a c c e p te d  by Ch. 35, SLA 

1953. S in c e  th e  p l a i n t i f f  had n o t  e n t e r e d  the  p ro p e r ty  

u n t i l  1955, and o n ly  r e c e iv e d  p a t e n t  i n  1961, he took h is  

la n d  s u b je c t  to  th e  r i g h t  o f  t h e  S ta te  t o  c o n s t r u c t  a p u b l i c  

h ig hw ay  a lo n g  th e  s e c t i o n  l i n e  w i t h o u t  com pensa t ion  t h e r e f o r .  

The c o u r t  a ls o  s t a t e d  th a t  th e  p l a i n t i f f  was estopped  to • 

c l a im  com pensa t io n  because  o f  h i s  in v o lv em e n t  i n  t r y i n g  to 

g e t  th e  road c o n s t r u c t e d ,  and f u r t h e r  c o n c lu d e d  t h a t  th e  . 

a c t i o n  .was b a r r e d  b y  th e  s t a t u t e  o f  l i m i t a t i o n s .

W h i l e  W i ld e rn e s s  S o c ie t y  v .  M o r to n . 479 F . 2d 

842 (D .C . C i r .  1973), c e r t , d en . , 411 U .S . 917, i n v o l v e d  many 
is s u e s  r e l a t i n g  to th e  g r a n t in g  o f  r igh t- o f-ways 

and s p e c i a l  l a n d  use p e rm it s  f o r  th e  Trans-A laska o i l  

p i p e l i n e ,  th o se  w i l l  n o t  be d is c u s s e d  h e r e i n  e x cep t i n s o f a r  

as th e  o p in i o n  was conce rned  w i t h  th e  o p e r a t io n  o f  

the  h ig hw ay  g r a n t  u n d e r  43 U .S .C .  §932. The e n v ir o nm e n ta l 

groups c h a l l e n g e d  th e  S e c r e t a r y ’ s a u t h o r i t y  to  is s u e  a 

r ig h t- o f-w ay  to  th e  S ta te  f o r  a S ta te  h ighway . A ly eska  

P i p e l i n e  S e r v ic e  Company was to b u i l d  the  h ighway  p r im a r i l y  

f o r  p i p e l i n e  pu rposes b u t u l t im a t e l y  f o r  use by the p u b l i c .  

The H ono ra b le  Judge .T. S k c l l y  W r ig h t  h e ld  Llial: the S ta te  o n ly  

needed to m a n i f e s t  i t s  i n t e n t i o n  to  a c c e p t  th e  h ighway 

g ra n t by some p o s i t i v e  a c t .  Such i n t e n t i o n  had been so 

m a n if e s t e d  by the  passage o f  AS 19.40.010(a) d e c l a r i n g  a 

need f o r  a p u b l i c  h ighway from the Yukon l l i v u r  to t he A r c t i c  

Ocean . 43 U .S .C .  §932 was found to a c t  "as a p re s e n t  g ra n t
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w h ic h  ta k e s  o f f c d t  nr. soon a.*; i t  i s  a c c e p te d  by t.hc S ta te " . 

479 l*.2d a t  £'*2• I n  the  f o o t n o t e  to t h i s  h o ld i n g ,  the 

c o u r t  r e c o g n is e d  t h a t ,  s i n c e  U . S. § 2477 act:: ns a p re s en t 

g r a n t ,  i t  i s  n o t  g e n e r a l l y  n e c e s s a ry  f o r  the. b u i l d e r  o f  

t:hc h ig hw ay  to  a p p ly  f o r  a r ig h t- o f-w ay ; h ow eve r , the  lands 

i n v o l v e d  h e r e  were la n d s  r e s e r v e d  f o r  p u b l i c  u s e . Thus 

th e  s e c t i o n  was n o t  a p p l i c a b l e  and i t  was n e c e s s a ry  f o r  

t h e  S t a t e  to  r e q u e s t  r e v o c a t io n  o r  m o d i f i c a t i o n  o f  the  

r e s e r v a t i o n  i n  o r d e r  to  b u i l d  t h e  h ig hw ay . The c c u r t  

c o n c lu d e d  t h a t . a n  i n t e n t i o n  to b u i l d  i s  a l l  t h a t  i s  needed 

to  a c c e p t  t h e  h ig hw ay  g r a n t .  S in c e  th e  p ro p o sed  h ighway  was 

to  be n e ed ed  by  th e  p u b l i c ,  a c c o r d in g  to  S t a t e  o f f i c i a l s ,  

th e  is s u a n c e  o f  t h e  r ig h t- o f-w ay  was p r o p e r ly  w i t h i n  the  

a u t h o r i t y  o f  t h e  S e c r e t a r y ,  n e c e s s a ry  o n ly  b e cause  o f  the  

p r i o r  p u b l i c  r e s e r v a t i o n  o f  th e  la n d s  i n  q u e s t i o n .

The most r e c e n t  A la sk a  Cou r t  o p in i o n  on th e  

a p p l i c a b i l i t y  o f  43 U .S .C .  §932 i s  G lr v c s  v .  K c n a i  P e n in s u la  

Borough , 536 P .2d 1221 (Ak. 1975). I n  t h a t  a c t i o n ,  the  

a p p e l l a n t  c o n t e s t e d  th e  r i g h t  and. power o f  t h e  borough to 

c o n s t r u c t  a ro a d  on homesteaded p r o p e r t y  w i t h o u t  any 

com pensa t io n  to  h e r .  A p p e l l a n t  r e c e i v e d  a " n o t i c e  o f  

a l lo w a n c e "  from  th e  Department o f  I n t e r i o r  i n  195S to 

t h e  p r o p e r t y ,  and i n  1961, r e c e i v e d  p a t e n t .  The 

n o r t h e r n  boundary  o f  h e r  p ro pa r t } '  was th e  s e c t i o n  l i n e .  

Subsequen t to  1961, th e  borough  had c o n s t r u c t e d  a j u n i o r  

h ig h  s c h o o l  a d j o i n i n g  the  la n d  on th e  n o r t h e r n  boundary . 

Redoubt D r i v e ,  w h ic h  ra n  a lo n g  th e  s e c t i o n  l i n e  p rLor 

to  the  s c h o o l ' s  c o n s t r u c t io n ,  t e rm in a t e d  o n e- qua r te r  m i l e  

e a s t  o f  th e  bounda ry  l i n e  be tw een  the  boundary  and the  

s c h o o l  s i t e .  T h a t  road was ex tend ed  by the  C i t y  o f  S o ldo tn a  

i n  1907 to  p r o v id e  access  to the  s c h o o l .  The bo rough  sii'.isequ 

e x tend ed  Redoubt D r iv e  by c o n s t r u c t i n g  a "pad" w h ic h  res ted 

p a r t l y  on C i .rve .s ’ p r o p e r t y ,  and as a r e s u l t  o f  w h ic h  she



? ‘ -Y

m

c

c

 ^

S S R f f i -
' •

b r o u g h t ' l.h is  tr e s pas s  a c t i o n .  The courL ltc:lcl t h a t  the; K ena i 

P e n in s u la  borough im p l i c i t l y  possessed  th e  power to e s t a b l i s h  
a c ce ss  to the  s c h o o l s i . t c  th rough  it.*; powers to " e s t a b l i s h ,  
m a in t a in  arid operate! s c h o o ls " .  M oreover , a l t h o u g h  no 
exp ress  r e s e r v a t io n  o f  the  easement v/as i n c l u d e d  i n  

G i r v c s '  p a t e n t ,  th e  court h e l d  t h a t  t h i s  d ic l n o t  p re c lu d e  

‘ t h e  borough  from show ing  -.hat a r ig h t- o f-w ay  had been 
e s t a b l i s h e d  b e fo r e  G ir v e s  e n te r e d  o n to  th e  p r o p e r t y .

The c o u r t  a c c e p te d  the b o ro ugh 's  argument t h a t  Ch. 35,

SLA. 1953 c o n s t i t u t e d  an a c c e p ta n c e  o f  the  A3 U .S .C .

§932 h ig hw ay  g r a n t ,  the e nac tm en t o f  Ch . 35 b e in g  the  

" p o s i t i v e  a c t"  needed  u nde r  Hamer ly  v .  D e n to n , 359 P .2d 

121 (Ak. 1961) to m a n if e s t  an i n t e n t i o n  to  a c c e p t .

The 1953 d e d i c a t i o n  o f  s e c t i o n  l i n e s  as p u b l i c  h ighways 

was s a id  to  have  been  an im p l i e d  a c c e p ta n ce  o f  th e  

h ig hw ay  g r a n t ,  f o r ‘the l e g i s l a t u r e  c o u ld  n o t  d e d ic a t e  

som e th in g  to  w h ic h  i t  had no r i g h t .

These A la sk a  cases r e i t e r a t e  the g e n e r a l  l e g a l  

p r i n c i p l e s  c o n c e r n in g  a ccep tan ce  o f  R .S .  §2A77, the  

f e d e r a l  h ig hw ay  g r a n t .  The p u b l i c  may a c c e p t  t h e ‘g ra n t  

by  c o n t in u e d  u s e , a l t h o u g h  i t  i s  n o t  c l e a r  from  th e  cases 

w h e th e r  a s p e c i f i c  t im e  p e r io d  o f  use b e  p ro v e d , o r  w he the r  

mere use m a n i f e s t i n g  an i n t e n t i o n  to a c c e p t  i s  s u f f i c i e n t .  

.Compare C la r k  v .  T a y lo r , 9 Ale. 293 (D .C . D. A la s .  193S) 

and U n it e d  S ta te s  v .  Rogge . 10 Ak. 130 (D .C .D . A la s .  19A1).

The S ta te  may a c c e p t  the  g ra n t  th ro ugh  l e g i s l a t i o n ,  w h ic h  w ou ld  

c o n s t i t u t e  the  n e ce s sa ry  " p o s i t i v e  a c t"  i n d i c a t i n g  the  

i n t e n t i o n  to a c c e p t  the  g r a n t .  I t  has been h e l d  t h a t  the 

S t a t e  a c c e p te d  the  g r a n t  th rough  the  l e g i s l a t i o n  c o n c e rn in g  

a ccess  ro a d s , Mer c e r  v .  Yukon C o n s t r u c t io n  Co. . .

A20 P .2d 323 (Ak. 1966), and w i t h  th e  enac tm en t o f  
Ch. 19 SLA 1923 and Ch . 35 SLA 1953 c o n c e r n in g  h ighways 

a lo n g  s e c t i o n  l i n e s ,  G ibbs v .  Campbe lL . No. 72-A62,

S u p e r io r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t ,  January  S, 1973 

and Ci r v c s  v .  ICcnal Pen i n s u la  b o r o n ' l l . 536 I’ . 2d 1221 

(Ak. 1975).
••• • •  ̂ .•'•T . -<*14 4»*
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R .S . §2A77 was n d e d i c a t io n  1 r j  Liu; U n i t e d  Since:; 

oC u n re s e r v e d  p u b l i c  land:; f o r  Lhc e s t a b l i s h m e n t  o f  h ig hw ay s . 

A show in g  o f  a c c e p ta n c e  o f  d ie  h ig hw ay  g r a n t  .is n i l  th a t  

i s  n e c e s s a ry  i n  o rd e r  Co e s c a b l i a h  a h ig hw ay  u nd e r  che g r a n t .  

The a c c e p ta n c e  can  be shown by l e g i s l a t i v e  a c t s  o r by 

c o n t in u e d  p u b l i c  u s e r .  Once th e re  has been an a c ce p ta n ce , 

t h e  d e d i c a t i o n  i s  a f f e c t i v e  as o f  th e  da te  o f  a c c e p ta n c e . 

K o lo e n  v .  P i l o t  Mound Townsh ip , 33 N .D : 529, 157 N.W. .

672 (1916), L o v e la c e  v .  H ig h tow e r . 168 P .2d 864 (N.M.

1946), Hamer ly  v . ' D e n t o n . 359 P .2d 121 (Ak. 1961). T h is  

i s  _ true even i f  no  su rvey  has as y e t  been  made,, f o r  the 

r i g h t  takes e f f e c t  on the  da te  o f  a c c e p ta n c e .  Faxon v . • 

L a l l i e  C i v i l  T n . . N .D . 634, 163 N.W. 531 (1917). I f  

. a c c e p ta n c e  o f  t h e  g r a n t  i s  made b e fo r e  p a t e n t ,  the owner 

takes  t h e l a n d  s u b j e c t  to the r ig h t- o f-w ay . b a l l  v .  S tep h e n s . 

158 P .2d, 207 (Ca. 1945). The w id t h  and e x t e n t  o f  th e  

r ig h t- o f-w ay  i s  d e te rm in e d  a c c o r d in g  to  S ta te  law . S ta te  v . 

C r aw fo rd , 441 P . 2d 586 (A r iz .  App. 1968). _Thus 

when a c ce p ta n ce  is-made b jr p u b l i c  u s e , th e  easement i s  

no  g r e a t e r  th a n  t h a t  w h ic h  was r e a s o n a b ly  n e c e s s a ry  f o r  

th e  p u b l i c  u s e . C1 a rk  v . T ay I  o r , 9 Ak. 298 (D .C .D . A la s .  

1938), S ta te  v .  F o w le r , 1 ALJ No. 4, 7 S u p e r io r  C t .

4 th Jud . D i s . ,  C .A . No. 61320, September 26, .1962. I f  _ . ’

t h e  .r ig h t- o f-w ay  was e s ta b l is h e d _ b y  the  l e g i s l a t u r e ,  ^thc^ ^  % ' 

a p p l i c a b l e  JLaw?_ woul d  a p p ly  i n  d e t e rm in in g  th e  e x t e n t  o f  the 

r ig h t- o f-w ay . S t a t e  v .  C raw ford , s u p ra . M o reo ve r , upon" 

a c c e p ta n c e ,  th e  r i g h t s  o f  th e  p u b l i c  become” va 'ftod  rT j’-.hhs" 

f o r  use o f  the  d e s ig n a t e d  p u b l i c  la n d s  u nd e r  the:" grant* 

fo  7: h ig hw ay  p u rp o s es . Fa?: ton v .  I.a H i  e C i v i l  ‘i'p. , s u p r a .
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TIIK EFFECT Of* THE UEPKAL OF VIIF 
U .S .  §2 A 77

U .S . §2A77 war. a p r e s e n t ,  a b s o lu t e  g r a n t  o f  righl:-oC- 

way f o r  c o n s t : r u cC io n  o f  h ighways o v e r  p u b l i c  la n d s  no t 

r e s e r v e d  f o r  p ub lr 'c  u se s . H e l l s  v .  P e n n in g to n Coun ty.

2 S .U . ]. AS N.W. 305 (1891); W i ld e r n e s s  S o c ie t y  v .  M o rton .

A'/9 F .2d 8A2 (D .C . C i r .  1973), c e r t  d en . A l l  U .S . 917 (1973); 

1976 U .S .C .C .A .N .  6175, 620A. The g r a n t  became e f f e c t i v e  

upon a c c e p t a n c e  as lo n g  as the  a c c e p ta n ce  r e l a t e d  to 

la n d s  w h ic h  w ere  p u b l i c  la n d s  o f  th e  U n i t e d  S ta te s  and 

thus s u b j e c t  t o  a c c e p ta n c e .  Faxon v .  L a l l i e  C i v i l  T p . .

36 N. D. 634, 163 N.W. 531 (1917); B ir d  Bear v .  McLean 

C oun ty , 513 F .2 d  190 (8th C i r .  1975). A ccep tan ce  o f  

t h e  g r a n t  c o u ld  b e  ev j.denced by some p o s i t i v e  a c t  on 

•'the p a r t  o f  t h e  a p p r o p r ia t e  p u b l i c  o f f i c i a l s .  The 

d e c l a r a t i o n  b y  th e  l e g i s l a t u r e  t h a t  a l l  s e c t i o n  l i n e s  are  

p u b l i c  h ig hw ays  has bean h e ld  to f u l f i l l  th e  r e q u ir em e n t  

t h a t  p u b l i c  o f f i c i a l s  must dem onstra te  an i n t e n t i o n  

to  a c c e p t  th e  h ig hw a y  g r a n t .  W e l l s , s u p r a ; C i r v e s  v .

K e n a i P e n in s u la  B o rough , 536 P. 2d 1221 (Ak. 1975).

A ccep ta n ce  c o u ld  a ls o  be  made by p u b l i c  u se , t h e  c h a r a c t e r  

and e x t e n t  o f  w h ic h  c o u ld  p ro ve  t h a t  the  g r a n t  i s  

a c c e p te d .  I lam a r ly  v .  Denton , 359 P .2d-121 (Ak. 1961).

A c c o r d in g  to  the  1976 F e d e r a l  Land P o l i c y  and 

Management .Act, a l l  r ig h ts- o f-w ay  g ra n te d  unde r s t a t u t e s  

supe rceded  o r  r e p e a le d  by  th e  p r o v is io n s  o f  th e  A c t are  

p r o t e c t e d .  1976 F e d e r a l  Land P o l i c y  and Mauagcmant A c t ,

Pub . L .  94-579, 90 S c a t .  2793, O c t .  21, 1976; 1976 U .S .C .C .A .N . 

6175, 6197. An a c ce p ta n ce  by th e  p u b l i c ,  a u t h o r i t i e s ,  or- 

by the  p u b l i c ,  o f  th e  h ighway g r a n t  u nde r  U .S . §2477 shou ld  
t h e r e f o r e  be  p r o t e c t e d  as an e x i s t i n g  r ig h t- o f-w ay  f o r  

h ighway p u r p o s e s ,  and wou ld  be u n e f f e c t e d  by th e  r e p e a l .

T h i s  i s  i n  a c c o rd a n c e  w i t h  the  g e n e r a l  p r i n c i p l e  th a t  the 

d e d i c a t io n  o f  la n d  f o r  p u b l i c  use can be w ithd rawn , p r i o r  to 

a c c e p ta n c e ,  o r  may be r e j e c t e d  by r e v o c a t io n ,  o r  may be
„  * * * • ̂  V,

abandoned , by th e  g r a n t e e ,  j e e  2J Am. J u r .  2d D e d ic a t io n .
i

.-.-.i: ' . i  — .. ■----------- ---------------------------------------------------------- ...------

  c.Ltcd m  1969 Op.-- of- the •Atr<rrn“” — rr—  .— ;----------------
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Doe, 18, 1969). Thu;-, a f t e r  a p ro pe r  .acceptance o f  the

o f f e r ,  d ie  w it h d raw a l o f  the  g r a n t  i n  im m a t e r ia l .
• . 1

C I n  A la i ih a ,  :hc l e g i s l a t u r e  a c c e p te d  the  I i .S .  52677
r r 7 “ • ——  f 

g r a n t  f i r s t :  i n  1923 and a g a in  in" 195.3. ’ I n  ’'''’''

1923, th e  t e r r i t o r i a l  government enae tcJ  c h . 19 SJ.A

1923 w h ic h  re ad  as f e l lo w s :

S e c t io n  I . 1 A t r a c t  o f  f o u r  rods w id e  
be tw een  each s e c t i o n  o f  la n d  i n  th e  
T e r r i t o r y  o: A la ska  i s  h e reby  d e d ic a t e d  
f o r  use p u b l i c  h ig hw ay s , the  s e c t i o n  
l i n e  b e in g  the c e n t e r  o f  s a id  h ig hw ay .
Rut i f  such h ighway s h a l l  be v a c a t e d  . 
b y  any competent a u t h o r i t y  th e  t i t l e  
to  th e  r e s p e c t iv e  s t r i p  s h a l l  i n u r e  
to  t h e  owner o f  th e  t r a c t  o f  w h ic h  
i t  formed e p a r t  o f  t h e  o r i g i n a l  s u rve y .
Approved  A p r i l  6, 1923.

(

T h e r e f o r e ,  a l l  la n d s  a cq u ir e d  from c i t h e r  th e  U n i t e d  State:;

o r  the  T e r r i t o r y  a f t e r  A p r i l  6, 1923, the  e f f e c t i v e  da te  o f  /
t h e  s t a t u t e ,  was burdened w i t h  a 66-foot (one rod  equa ls  

16 1/2 f e e t )  s e c t i o n  l i n e  r ig h t- o f-w ay . The law  was 

• c o d i f i e d  i n  th e  1933 !;:r .p i led Laws o f  A la s k a , S e c t io n  

1721. When th e  t c r r i r z r i a l  law s were a g a in  c om p i le d  

i n  1969, th e  t a b l e  o f  r t a t u t e s  i n d i c a t e d  t h a t  S e c t io n  1721 

was " i n v a l i d " .  No rea=on has been found  f o r  t h i s  apparen t 

m is c o n c e p t io n .  I t  has ready been seen t h a t  an o rg a n iz ed  

t e r r i t o r y  c o u ld  a c c e p t  the  h ig hw ay  g r a n t .  U n i t e d  S ta tes v .  

Ron:: a , s u o r a ; Hayes v .  lo v e ram en t o f  V i r g i n  I s . , 392 F .Supp . 

48 (D .C t .  V . I .  1975). However, the  d e c l a r a t i o n  o f  

" i n v a l i d i t y "  seems to have worked a r e p e a l  o f  the  s t a t u t e  and 

t h e r e f o r e  la n d s  a cq u ir e d  on o r  a f t e r  Janua ry  18, 1969 were 

n o t  bu rdened  w i t h  th e  h ighway easement u n t i l  a r c a c c ep ta n cc  

was made. .T tTs f iou ld  Lc. notedr- liQwavefT^R liab- the-repea l*  
o f  th e  s tn tu te_ ; is *  u.ot .a* rop'aalL .ofTithe" r i g ’nts.TjofSTFhy-arul)
f  b. c r  c- l  o f c .. a l  3.- I  and -Ccq--ir ed • d i v-Alas RaHh c twee n~-7n>r-r Ch-fi 77H 93 3 3 

^ r r a ' L J .nnCc ^ ~ r 8 . ^ . T 9 r 4 ^ ^ lZ r u U 4 ^ ' S ! r fo ^ 7 rb t : .e t± : i f 7 o l : i a l ,t 5 ,6=^ fQ b l,r |  ^

?ieclLi  onr- 1 ine: r r t i  'h-tc-roTr zfdzHfQZIh i, n 6 s o TT3 r

I n  1951, the T e r r i t o r y  o f  A laska  e n a c te d  the 

f o l l o w i n g  p r o v i s i o n  i n  chap te r 123, SLA 1951:



J«c»t:Lion 1. /v t ract. 100 Tcc't w ide b e lw co n  I
each s e c t i o n  o f  la n d  owed by the  T e r r i t o r y  $ ;
o f  A la s k a ,  o r a c q u ir e d  Cron the T e r r i t o r y  I '  f. I
i s  h e re b y  ded ica t .ed  f o r  ur.e as p u b l i c  f  j •'
h ig hw a y s , the s e c t i o n  l i n e  b e in g  th e  
c e n t e r  o f  said h ig hw ay  . . . Approved 
March 23. 1951.

Thus th e  l e g i s l a t u r e  l im i t e d  the  a c ce p ta n ce  o f  la n d s  owned

by th e  t e r r i t o r y .  Thus w ou ld  appear to b o l s t e r  th e  argument

t h a t  the  19A9 d e c l a r a t i o n  o f  i n v a l i d i t y  o f  th e  1923

s t a t u t e  was t r u l y  a r e p e a l  o f  t h e  s e c t i o n  l i n e  r ig h t-

of-way a c c e p ta n c e  across  p u b l i c  la n d s  o f  the U n i t e d

S t a t e s .  I n  1953, th e  s t a t u t e  was amended to i n c l u d e  "a t r a c t

f o u r  rods w id e  b e tw een  a l l  o t h e r  s e c t io n s  i n  th e  t e r r i t o r y " .  ‘

Ch. 35 SLA 1953. The 1953 s t a t u t e  i s  c u r r e n t l y ‘c o d i f i e d  as

AS 19.10.010. ££Tujs^saTiceLJ.253i - J ^d . j> £ m a i l ih y , ' c it h ‘e rrEhe

.s e c t io n  l i n e '  crtses&nt. The-19 5 3- ’statute" , o f  f e e  tiv~e“15oht'rnuous l y ­

s in e s  March 21,.-1953, ' c o n s t i t u t e s  th e  a c c e p ta n ce  o f  the  

h ig hw ay  o f f e r  to  d e d ic a t e  p u b l i c  la n d  f o r  h ig hw ay  purposes 

w h ic h  i s  n e c e s s a ry  to  com p le te  the  g r a n t .  The r e p e a l  o f  the 

g r a n t  by th e  1976 BLM O rg a n ic  A c t w o u ld . t h e r e f o r e  Jhave no 

e f f e c t  on la n d s  a c q u i r e d  s i n c e  1953; t h a t  i s ,  la n d s  wou ld  

be bu rdened  w i t h  t h e  a p p r o p r ia t e  easement as lo n g  as the 

s t a t u t e  rem a in s  u n r e p e a le d  i n  A la sk a .

The h i s t o r y  o f  a c c e p ta n c e  o f  th e  h ig hw ay  

g r a n t  i n  A la sk a  has n e c e s s a r i l y  p re s e n t e d  litany q u e s t io n s  

as to  what la n d s  a re~bu rdencd  by th e  s e c t i o n  l i n e  ' 

th e  casement. These  q u e s t io n s ,  how eve r , may b e  answered 

th ro u gh  ar: a n a l y s i s  o f  the n a t u r e  o f  the  g r a n t  and 

a c c e p ta n c e  as r e v ie w e d  i n  th e  f i r s t  s e c t i o n  o f  t h i s  

memorandum. I t  s h o u ld  i n i t i a l l y  bo. remembered t h a t  

the r e p e a l i n g  s t a t u t e  i n  th e  1976 BLM Act p r o v id e s  t h a t  a l l  

e x i s t i n g  r i g h t s  o f  way a rc  to  be p re s e r v e d .  F e d e r a l  Land 

l*o 1 i c y  and Management. A c t , 1976, T i t l e  V I I ,  S ec . 701(a), 90 

S t a t .  2793.
. . . .  • * .   «»l

tr.yjiSvSSCiLe t  j z ia£££25h£l i n  ra^TTET
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(.lie U nited States [or land owned or acquired by the territory

or state) a I: the lime of the •'Cjcoptanco uZm tlu: grant;^

specifically, that the land w as p ublic land between April G,

1923 and Janua ry  .17, 1949 o r  s ince: March .21, 1953.,
te^^-T« T-ppain=B»igt»-yBHrmph«x=BriiiccbnaBgsfcta3XtelJcag33Kt3CJiOiy

*  ...w -W M -w ------------
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S t n iE e p j ^ ^ e s ih a K s f e E n a i ia a e S ^ ^
V l j ^ S a a a T ^ l S ^ i ^ ' n f e ^ ^ Q e gv^Mdra jT r lrv ^ e r v e ^ t o i p ' r ^ ^ t - ^ t h . g  

SETght; H e l l s  v .  P e nn in g to n  C o u n ty , s u p r a . Thus , i n
• **■ * t’V .
th e  1969 O p in io n  o f  th e  A tto rne }' G e n e r a l ,  No. 7, Hoc . IS ,

1969, Mr. Norman s t a t e s  a t  p .  6 t h a t :

L ik e  the  s t a n d in g  f e d e r a l  o f f e r ,  th e  
A la s k a  s t a t u t e s  a re  c o n t in u o u s  i n  t h e i r  
o p e r a t io n ,  and they  a p p ly  to "each" 
s e c t i o n  o f  la n d  i n  th e  s t a t e  as 
i t  becomes e l i g i b l e  f o r  th e  s e c t i o n  
l i n e  d e d i c a t i o n .  P u b l i c  la n d s  w h ic h  
come open th rough  c a n c e l l a t i o n  o f  

' an e x i s t i n g  w i t h d r a w a l , r e s e r v a t i o n ,  
o r  e n t r y ,  and s u b s e q u e n t ly  a c q u ir e d  
by th e  t e r r i t o r y  (or s t a t e ) ,  a rc  
a l l  s u b j e c t  to the  r ig h t- o f-w ay .

As lo n g  as AS 19.10.010 i s  law  i n  th e  S ta te  o f  A la ska , t h i s

s ta tem en t  o f  th e  la w  s h o u ld  h o ld  t r u e  r e g a r d le s s  o f  the

f a c t  t h a t  th e  f e d e r a l  o f f e r  has been  w ith d raw n . A g a in ,

t h i s  i s  t r u e  b e ca u se  the  o f f e r  has been  a c c e p te d  at; .to a l l

o f  the  s e c t i o n  l i n e s  o f  the  S ta te  as th ey  become e l i g i b l e

f o r  d e d i c a t i o n ,  and an o f f e r  once a c c e p te d  it: n o t  s u b je c t  to

w i t h d r a w a l .  R a t h e r ,  the  s e c t i o n  l i n e  easement f a l l s  i n t o

the c a te g o ry  o f  the  "r igh t-of-way h e r e t o f o r e  g ran ted"

under S e c t io n  509 o f  the  RLM O rg jm ic  A ct and i s  thus  u n a f fe c te d
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I n  c o n c lu s io n ,  the  r e p e a l  o f  U .S .  5247’/ s ho u ld  

h . iv v  no e f f e c t  on those r i g h t s  o f  way f o r  h ig hw ay  purpose:; 

w h ic h  v?cre a c c e p te d  p r i o r  to  the  r e p e a l .  The a ccep ta n ce  

can he p ro v e d  on a enso-by-eaao b a s is  i f  the  a c cep ta n ce  

i s  by p u b l i c  u s e . The t e r r i t o r y  and s t a r e  a u t h o r i t i e s  

have a c c e p t e d  the g r a n t  as to a l l  s e c t i o n  l i n e s  i n  the  

S ta te  th r o u g h  the  enac tment o f  Ch. 19, SLA 1923 and 

Ch . 33, SLA 1953. Such d e c l a r a t io n s  a rc  a l l  t h a t  i s  needed 

to  c o n s t i t u t e  the  " p o s i t i v e  a c t"  n e c e s s a ry  to  show 

th e  i n t e n t i o n  to  a c c e p t  as r e q u i r e d  i n  H am e r ly . Upon su rvey , 

th e  s e c t i o n  l i n e  h ighway  may be e s t a b l i s h e d  and  th e  e f f e c t i v e  

da te  o f  t h e  r ig h t- o f-w ay  w i l l  be  th e  d a te  o f  th e  l e g i s l a t i v e  

a c c e p ta n c e .  Thus , w he th e r  o r  n o t  la n d  i s  b u rd e n ed  

w i t h  a h ig hw ay  easement w i l l  depend on th e  s t a t u s  o f  th e

la n d  When t h e  g r a n t  was a c c e p te d .  T ha t th e  g r a n t  i s  ’

no lo n g e r  o p e r a t i v e  has no a f f e c t  on the  p r i o r  a ccep tan ce

o r on the  s t a t u s  o f  the  la n d  when a c c e p te d .
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S u o j e c t :  N o t a t i o n  o f  R . S .  2 4 7 7  R i g h t - o f - W a y  A s s e r t i o n s  o n  t h e  P u b l i c  L a n a  R e c o r d s

T h i s  m e m o r a n d u m  i s  i n t e n d e d  t o  s u p p l e m e n t  m a n u a l  g u i d a n c e  o n  n o t a t i o n  o f  

R . S .  2 4 7 7  r i g h t - o f - w a y  a s s e r t i o n s .  T n e  BLM m a n u a l  p o l i c y  o n  n o t a t i o n  o f  c l a i m e d  

R . S .  2 4 7 7  i s  i n t e n d e d  t o  f a c i l i t a t e  BLM m a n a g e m e n t  o f  t h o s e  l a n d s  i t  

a d m i n i s t e r s .  BLM n e e d s  a s o u n d  t r a n s p o r t a t i o n  p l a n  i n  o r d e r  t o  e f f e c t i v e l y  

m a n a g e  t h o s e  p u b l i c  l a n d s  i t  a d m i n i s t e r s ;  t n e r e f o r e ,  i t  i s  n e c e s s a r y  t o  

i a e n t i f y  e x i s t i n g . a c c e s s  r o u t e s  o n  t h e  B u r e a u ' s  o f f i c i a l  r e c o r d s .

N o t a t i o n  o f  a n y  p a r t i c u l a r  R . S .  2 4 7 7  a s s e r t i o n  o f  r i g h t  t o  t h e s e  r e c o r d s  i s

d i s c r e t i o n a r y .  T h e  m a n u a l  m e r e l y  p r o v i d e s  BLM a p r o c e d u r e  o f  n o t i n g  R . S .  2 4 7 7

c l a i m s  o n  i t s  r e c o r d s ,  i f  B LM  a g r e e s  t h a t  t h e  a s s e r t i o n s  h a v e . a t  l e a s t  p o t e n t i a l  

v a l i d i t y .  T h e  m a n u a l  p r o c e d u r e  i s  n o t  i n t e n d e d  t o  f o r c e  BLM t o  n o t e  a s s e r t i o n s  

i t  b e l i e v e s  t o  b e  q u e s t i o n a b l e  o r  i n v a l i d .

I t  s h o u l d ,  h o w e v e r ,  b e  r e m e m b e r e d  t h a t  a n  R . S .  2 4 7 7  g r a n t  i s  c r e a t e d  b y  t a k i n g .  

T h e  r i g h t s  a c q u i r e d  t n e r e u n d e r  a t t a c h e d -  i m m e d i a t e l y  w h e n  t h e  f a c i l i t y  w a s  f i r s t  

a p p r o p r i a t e d  o r  c o n s t r u c t e d  u n d e r  t h e  s t a t u t e .  O n c e  a  r i g h t - o f - w a y  i s  

e s t a b l i s h e d  u n d e r  R . S .  2 4 7 7 ,  i t  m a y  b e  a b a n d o n e d  o n l y  u n d e r  p r o c e d u r e s  

e s t a b l i s h e d  b y  S t a t e  l a w .

T h e  BLM s n o u l d  w o r k  w i t h  t h e  S t a t e  o f  A l a s k a  t o  i d e n t i f y  t h o s e  e x i s t i n g  a c c e s s  

r o a d s  a n d  t r a i l s  w h i c h  m a y  b e  p o t e n t i a l l y  v a l i d  R . S .  2 4 7 7  a s s e r t i o n s .  W h e n  BLM  

a g r e e s  t h a t  a  r i g h t  m a y  e x i s t  ( i . e .  t h e  a s s e r t i o n  m a y  b e  v a l i d )  u n d e r  t n e  

s t a t u t e ,  i t  s h o u l d  n o t e  t h e  a s s e r t i o n  o n  i t s  o f f i c i a l  l a n d  s t a t u s  r e c o r d s .  I f  

BLM d o e s  n o t  a g r e e  t h a t  t h e  r i g h t  m a y  e x i s t ,  t n e  a s s e r t i o n  s h o u l d  n o t  b e  n o t e d  

t o  t h e  r e c o r d s .  B L M ' s  n o t a t i o n  o f  a  p o t e n t i a l  r i g h t  d o e s  n o t  v a l i d a t e  a n  

i n v a l i d  a s s e r t i o n  a n d  i t s  f a i l u r e  t o  n o t e  a  v a l i d  a s s e r t i o n  d o e s  n o T * v o i d  s u c n  

a s s e r t i o n .  T h e  a c t u a l  v a l i d i t y  o r  n u l l i t y  o f  a n  R . S .  2 4 7 7  a s s e r t i o n  c a n  o n l y  b e

d e t e r m i n e d  b y  a  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .

I f  a n  P . . S .  2 4 7 7  i s  a s s e r t e d  o n  a  r o a d  o r  t r a i l  h i s t o r i c a l l y  u s e d  o n l y  a s  a 

w i n t e r  t r a i l  a n d  u s e  b e g i n s  t o  o c c u r  d u r i n g  t h e  o t n e r  s e a s o n s  w h i c h  c a u s e s  

e n v i r o n m e n t a l  d a m a g e ,  B L M ' s  r e c o u r s e  i s  t o  t r y  t o  g e t  t h e  S t a t e  t o  m a i n t a i n  t h e  

t r a i l  o r  f o r  BLM t o  s u e  f o r  d a m a g e s  o n  F e a e r a l  l a n d s .  S e a s o n a l i t y  o f  u s e  s h o u l d

B LM  WOTAnoN WSEMO
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b e  d e f i n e d  b y  t h e  t y p e  o f  u s e  w h i c h  e x i s t e d  a t  t h e  t i n e  t h e  t r a i l  o r  r o a d  w a s  

e s t a o l i s n e d  o r  a p p r o p r i a t e d . .  T h e  b a c k g r o u n d  a n d  h i s t o r y  o f  t h e  t r a i l  m a y  n e e d  

t o  o e  c h e c k e d  t o  d e t e r m i n e  i f  u s e  h a s  b e e n  s e a s o n a l .

BLM w i l l  n o t e  p o t e n t i a l l y  v a l i d  R . S .  2 4 7 7  a s s e r t i o n s  o n l y  a c r o s s  l a n d s  w h i c h  i t  

a d m i n i s t e r s .  N o t a t i o n s  w i l l  n o t  b e  m a d e  o n  l a n d s  w i t h d r a w n  f o r  o t h e r  a g e n c y  

u s e ,  u n l e s s  BLM h a s  a n  MOU r e g a r d i n g  n o t a t i o n  w i t h  t h a t  a g e n c y  h a v i n g  

j u r i s d i c t i o n  o v e r  t h e  l a n d .  A s s e r t i o n s  o f  r i g h t s  w i l l  n o t  b e  n o t e d  o n  l a n d  

w h i c h  h a v e  D e e n  I n t e r i m  C o n v e y e d  o r  P a t e n t e d  t o  a  N a t i v e  C o r p o r a t i o n  o r  

T e n t a t i v e l y  A p p r o v e d  o r  p a t e n t e d  t o  t h e  S t a t e  o f  A l a s k a .

T h e  BLM d o e s  n o t  n e e d  c o m m e n t  o r  c o n c u r r e n c e  f r o m  N a t i v e  C o r p o r a t i o n s  t o  n o t e  

a s s e r t i o n s  o n  l a n d s  t h a t  i t  m a n a g e s  ( i n c l u d i n g  l a n d s  t h a t  a r e  m e r e l y  s e l e c t e d  b y

s u c n  c o r p o r a t i o n s . )  3 L M  i s  o n l y  a c k n o w l e d g i n g  a  c l a i m  o f  a  v a l i d  e x i s t i n g  r i g h t

t o  s u c h  l a n d s .  S u c h  a n  a c k n o w l e d g m e n t  d o e s  n o t  c h a n g e  t h e  v a l i d i t y  o r  i n v a l ­

i d i t y  o f  t h e  r i g h t .  T h e  e x i s t e n c e  o f  s u c n  a  p o t e n t i a l  r i g h t  w i l l  n o t  b e  c i t e d

i n  a n y  c o n v e y a n c e  d o c u m e n t  a s  a n  e n c u m b r a n c e .  A  N a t i v e  C o r p o r a t i o n  i s  f r e e  t o  

c h a l l e n g e  t h e  a s s e r t i o n ,  i n  c o u r t ,  a f t e r  i t  a c q u i r e s  t i t l e .

BLM w i l l  n o t  s p e c i f i c a l l y  r e f e r e n c e  a n  R . S .  2 4 7 7  c l a i m ,  a s s e r t i o n  o r  n o t a t i o n  i n  

t h e  d e e o s  o r  p a t e n t s  i t  i s s u e s  f o r  a n y  c l a i m  o r  e n t r y  m a a e  u n d e r  t h e  p u b l . c  l a n d  

l a w s ,  u n l e s s  t n e  i n c l u s i o n  o t  a  r e f e r e n c e  t o  s u c n  c l a i m  h a s  b e e n  a g r e e d  t o ,  i n  

w r i t i n g  b y  a l l  a f f e c t e d  p a r t i e s .

T h e r e  m a y b e  s i t u a t i o n s  w n e r e  t h e  S t a t e  o f  A l a s k a  m a y  f i n d  i t  a d v a n t a g e o u s  t o  

a c q u i r e  a r i g h t - o f - w a y  u n d e r  T i t l e  V  o f  t h e  F e d e r a l  L a n d  . P o l i c y a n d  M a n a g e m e n t  

A c t  i n  l i e u  o f  a n  R . S .  2 4 7 7  n o t a t i o n .  P a t e n t s  f o r  e n t r i e s  m a d e  a f t e r  g r a n t i n g  

o f  a T i t l e  V  r i g h t - o f - w a y  a r e  m a d e  s u b j e c t  t o  t h e  r i g h t - o f - w a y .

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h e  BLM  c a n n o t  i m p o s e  r e s t r i c t i o n s  o r  s t i p u l a t i o n s  

r e s t r i c t i n g  t h e  u s e  o f  a n  R . S .  2 4 7 7  r o a d  o r  t r a i l  f o r  t h o s e  p u r p o s e s  a u t h o r i z e d  

b y  s t a t u t e .  O n l y  t n e  S t a t e  c a n  i m p o s e  r e s t r i c t i o n s  o n  s u c n  u s e s .  H o w e v e r ,  R . S .  

2 4 7 7  d i d  n o t  a u t h o r i z e  t h e  c o n s t r u c t i o n  o f  n o n -  a c c e s s  f a c i l i t i e s  s u c h  a s  

p o w e r l i n e s ,  p i p e l i n e s ,  e t c .  S u c h  f a c i l i t i e s ,  i f  n o t  c o v e r e d  b y  a  g r a n t e d  

r i g h t - o f - w a y  c o n s t i t u t e  u n a u t h o r i z e d  u s e .

I n  d e c i d i n g  w h e t h e r  t o  n o t e  a n  a s s e r t i o n  o n  t h e  BLM r e c o r d s ,  BLM m a y  p e r f o r m  a 

f i e l d  e x a m i n a t i o n  a n d / o r  p r e p a r e  a  r e p o r t  t o  s u d s c a n t i t a t e  i t s  d e c i s i o n  a s  t o  

d i s p o s i t i o n  o f  t h e  a s s e r t i o n .  H o w e v e r ,  s u c h  a c t i o n  i s  n o t  r e q u i r e d .
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M E M O R A N D U M

To: A c t i n g  Area Dir ec c or
3 u r e a u‘of Indian Affairs 
J u n e a u

From: Da vi d  S. Case
A t t o r n e y / A d v i s o r

Subject: Rights of W a y  on Al lo t me n ts  --
R.S. 2477 and Ot h er  Access Questions

■ •1 I. IN TR O DU C TI ON

A. Your Requests ^

Ov er  the last twelve m o n t h s  you have directed three 
o p i n i o n  req ue s ts  to this offi ce  r eg a rd in g access to and 
acro s s N a t iv e  allotments. Your first request (dated May 22. 
1979) asked about the effect of N a t iv e  occupancy on. the ,
e s t a b l i s h m e n t  of se ct io n  line road easements under R.S. 2477.-' 
Y o u r  second re qu es t (dated Jul y 6 , 1979) was for ge neral” 
gui d a n c e  about the m e t h o d  for assuring access to landlocked 
N a t i v e  allotments you had a dv e rt i s e d  for sale. You also 
as ke d  if you have to di sc l os e  any access problems in your 
sale advertisement. W i t h  respect to R. S .*2477 easements, 
y o u  asked w h e t h e r  a s e c t io n  line easement for public access 
w o u l d  suffice for p r i v a t e  access to an otherwise landlocked

J  j  .
T7
-  The re quest was e n t i t l e d  "Erroct of Statutory ?. 
tior-.s on N a t i v e  A l l o t m e n t s "  and was -answered in a memo ran cum 
by Dennis H opewe ll  of this office, dated September 4, 1979. 
The se ction line e a se me nt q u e s t io n  was specifically excluded 
fro m that re sp o ns e p e n d i n g  this reply.

6  IK
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allotment. Your final request (dated April 4, 1980) reduced 
to its essentials, asked whether the Indian right of way 
laws and re gulations apply when the right of way on or 
through a c e r t ifi ed a l l o t m e n t .coincides w i t h  a surveyed 
section line easement a r g u a b l y  granted under R.S. 2477.

3. ' R.S. 2477 in Brief

R.S. 2477 is an 1366 Act "granting" h i gh way rights of
way over public lands in the following deceptively simple 
t e r m s :

The right- o f - w a y  for the construction of highways over 
public l a n d s , not reserved for public uses, is hereby 
granted. A.ct of July 26, 1S66, c. 262, sec. 8, 14 
Stat. 253.

This act was i n i t ially codified as Revised Statute (R.S.)
2477 and later as 43 U.S.C. 932. It was re pealed by Section 
706(a) of the F e d e r a l  Land Policy and Man age m e n t  Act (FLPMA) 
of October 21, 1976, ?L 94-576, 90 Stat. 2743, 43 U.S.C.
1701, et s e a .

1 '  ’
Your q u e s t i o n s  focus on the section line easements

appropriated by the Territory and Stdte of Alaska  under this
federal a u t h o r i z i n g  legislation. The State statute a p p r o p r i­
ating the seccior. line easements is co dified as Alaska* 
Statute (AS) 19.10.010. However, the the R.S. 2477 grant 
includes other k i n d s  of rights of way other than those 
appropriated u n d e r  this statute. On the other hand, you 
should note that the R.S. 2477 grant is s pecif i c a l l y  limited 
to rights of w ay ove r "public lands." The latter point is 
significant, b e c a u s e  it is our opinion chat A laska ilacive 
use and occu pancy sufficient to qualify for a cer tificate of
allotment is* also sufficient to w i t h d r a w  the land occupied
from "public l a n d 1-''-status

Finally, the State's acceptance of the R.S. 2477 grant 
along section lines has had an o n - a g a i n , o ff-again history 
that muse be taken into account when determining whether the
casements granted under R.S. 24 7.7 have ever been accented by
the Scace. Thus, the answers to your questions require some 
b ackground in the m e a n i n g  of the term "public lands" and in 
the history of the a p plic ation of R.S. 2477 in A l a s k a . In 
order to give some direction  to thac discussion, however, we 
have provided short answers to each of the questions posed 
in your opinion requeues.



II. SHORT ANSWERS

We agree w i t h  Che conclusion e xpressed ac page 2 or 
your -opinion r e q u e s t  abouc che effecc of Native use and 
o c c u p a n c y  on che establishment of a seccion line easement. 
Howev-'er, we w o u l d  state your conclusion more definitely: Uni
u s e 1 a m d  o c c u p a n c y  were initiated £er^surp^eyj-j^ither seciri&n'xJ^
l*£ti££' then, the sectiorr-linereasement''is-superior to the 
a l l o c t e e ' s  r i g h t s  and.-a~ r i g h t - o f - w a y  across the-allotment 
does m o t  re quir e - c h e  consent of the allottee or a grant from 
the Uiniced States. If use-and occupancy began any time 
beforrs the survey, then the easement can only be granted 
w i t h  the c o n sent o f .the.allottee and acco rding to the 
a p p l i c a b l e  Indian right of way laws.

3. J u l y  6, 1979 Request

'We know of no principle requiring  you to disclose 
w h e t h e r  or not there is access to advertised parcels; f u r t h e r­
more, otherwise valid section line easements can be used to 
p r o v i d e  p r ivate access, but they are also open to the public. 1 
U n d e r  some circumstances, however, basements by necessity 
can b?B implied across otherw ise une ncu m b e r e d  lands to afford 
privarte access to landlocked parcels.

C . .A.oril 4, 1930 Request

W h e t h e r  the Indian right of way laws apply to a Native 
ailccroent depends on w h e t h e r  the allottee commenced use er.i 
o c c u p a n c y  b efore or a f t e r _ a section line right of way was 
a p p r o p r i a t e d  by survey.

III. DISCUSSION

A. S . S .  2477

1. -History and Purpose of R.S. 2477

U . S .  S u p reme.Co urt and Ninth Circuit cases have cast 
some cdoubt on w h e t h e r  R.S. 2477 applies in Alaska

* • -  • • • *     _  I ___• •

A. ;Hay 22, 19 79 Request:



was on ly  a r e c o g n i t i o n  of p re - existi ng  righcs rather chan a 
granc *ot ne w  righcs. S trict ly  construed, chis interpretation 
could m e a n  that R.S. 2477 was n e v e r  applicable  to Alaska, 
since ic was e n a c ce d  in 1866, one year prior co the purchase 
of the T er ritory!

i
The  T e r r i t o r i a l  and State cases, on the other hand, 

c o n s i s t e n t l y  c h a ra c te ri z e R.S. 2477 as "in effect, a standing 
off er fro m che fe de ra l government" for the granc of a rig*hc " 
of way, G irves v. Ke na i Penin su la  B o r o u g h , 536 P . 2d 1221,
1226 (Alaska L975)i U nder chis i n te r pr e ta ti o n,  the right of 
way has b e e n  held to come into existen ce  upon Che "acceptance" 
of the st a nd i ng  offer. See Berger v. O h l s o n , 9 Alaska 389 
(D. A l a s k a  1938); Clark v. T a y l o r , A laska  298 (D. Ala sk a 
1933); U n i t e d  States v. R o g g e , HJ A l a sk a  130 (D. Alaska 
1941); State v. Fowler" 1 Alas. L.J. 7 (April 1963)';
H a m m e r l y  v. D e n t o n , 359 P . 2d 121 (Alas. 1961). Given che 
w e ig h t or a u t h o r i t y  in chis ju ri s di c ti on  and the historical 
r el i a nc e  p l ac e d u p o n  R.S. 2477 in Al as ka  as a source of 
righcs of w ay  across the public domain, we are unwilling to 
c on cl ud e that Che statute has no ap pl ic a bi l it y  to Alaska.
We suspect chat if the question were- squarely presented to 
che N i n c h  Circu it  Courc of Appeals ic w o u l d  agree.

Ic has bee n h e l d’t h a t * 2-47-^firdtr be'c2me^app9H?esrt*le 
. in A l a s k a  by che Organic. Acc. or May--F?",1 1884',’ 
w h e r e b y  A l a s k a  first became, air organizecK*terri%ory. •
9 of that Acc, amo ng  o t h e r  'things-; 'provided-*thelg thffc?avg=o,f "* 
che U n i t e !  States- be extended- to the--Territory^©
U.S. v. R o g g e , 10 Alaska, supra at 147. As noted previously,
R. S . 24)7 is c o n s t r u e d  as a sc an di ng^offe r fro m the federal 
g ov e rn m e n t  for che c re at ion of a right of way, Girves v. Kenai 
P e n i n s u l a  S e r o u g h , 536 P . 2d, supra ac 1226. Under chis 
c o n s c r u c c i o n ] it has b e e n  held chac che offer can be ac c e pt e d 
(and che right of w a y  created) eithe r (1 ) by a -positive act 
of che state or t e r r i to r y clearly  m a n i f e s t i n g  an intent to «/ 
accept che offer, H a m m e r  ly v. D e n c o n , 359“ P. 2d, supra ac 123*.-

17 Accord; .. W il d er n e s s  Societ y v. M o r t o n , 479 F.2d 342, 832 
(D.C. Cir. 1973), cert, den'd. 4L1 U.S. 917.



or (l-fe-u^pi.Ublic use of che righ t of w a y  for such a period 
‘o f r  such conditions as eo prove chac che offer 
has beep!iaccepced, i d .

S t a t u t o r y  a c c ep t an c e of the grant, formal expression cn 
the part of publ ic  officials of an intention to construct a 
h i g h w a y  or actua l publ ic co nstruction of a highway may ail 
c o ns t it u te  accepta nc e of the R.S. 2477 grant by the "positive 
act" of the a p p ro p ri at e  publi c authorities. Thus, in" Girves, 
s u o r a , the A l a s k a  Supreme Court held that AS 19.10.010 
(e s ta b li s hi n g a hi gh w a y easement a-iong all section lines in 
the State) was sufficient to e st a bl is h a right of way along 
the b o u n d a r y  of .plaintiff1s h o m e s t ea d  coinciding with a 
s u r v e y e d  section line. In W ilderne ss  Society  v. M o r t e n . 479 
F . 2d 842 (D.C. Cir. 1973) it was held that "the State's' 
a p p l i c a t i o n  to the B u re au  of Land Manag e me n t to construct a 
"p ub l ic  high wa y"  from'the Y u k on  River to Prudhoe Bay, along 
w i t h  e n a bl i ng  State legislation, was sufficient to establish 
an a c ce p t a n c e  of che federal granc. In addition, che actual 
c o n s t r u c t i o n  or pub li c m ai nt e na n ce  of a highway may constitute 
acceptance. See M o ul t on  v. I r i s h , 218 P . 2d 1053 (Montana 
1923), c o n s t r u c t i o n  or highways; St re te r v. S c a l n a k e r . 85 N'W 
47 (Nebraska 1901), - publ ic m a i nt en a nc e  and improvement of 
highways.

is
a cc e pt a n c e  of che grant, however, is a que stion c: fact to 
be d e ci d ed  by che court. It appears chac continued and 
consi s te n t use of a righc of w ay  across the public lands by 
even one p e r so n wi th  an internsc in the lands to which the" 
road gives access may -be sufficient  to establish public 
user, State v. F o w l e r , 1 Alas. L.J., suora at 8 (April 
1963). See also Hamerly v. D e n t o n , s u p r a ac 125. However, 
the A l a s k a  S u p r em e Court has held that me re  desultory or 
o c c a s i o n a l  use of a road or trail dees not create a public 
highway, i d .V

TJ ---------------------------------------
- Of course, ic is r.c longer pos sible to accept 
247 7 srar.t by any of chese methods, because R.S." 2'



2. ' A l l o t m e n t s  As "P ub lic Lands"

By its terms, R.S. 2477 is only an offer for a right of 
wa y across "public lands." In di scu s si n g this term in the 
c o n t e x t  of R.S. 2477, che Alaska S u p r em e  Court has noted:

T he t e rm  "p ublic lands" means lands w hi ch are open to 
se tt le me nt  or other disp o si t io n under the land laws of 
the U n it e d States. Ic does not encompass lands in 
w h i c h  the righcs of che p u b li c  have passed and w hi c h 
have b e c o m e  subject to individual rights of a settler.
Ha m me r ly  v. D e n t o n , supra ac 123.

Beginning  w i t h  che 1884 Or ganic Acc, previousl y discussed, 
Congress has s p e ci f ic al l y provided  for the protection of 
lands used or o c c u p i e d  by Alas ka Natives. Section 8 of the 
Or ga n i c Acc p r o v i d e d  in part:

That the Indians or ocher persons in [Alaska] shall not
be d i s t u r b e d  in the p o s s e s s i o n  of any lands actually in
their use or '.occupation or n o w  cl ai me d by them but the • * 
terms under''which such pe rso ns may acquire title to 
such lands is r e s e r v e d  for future legislation by Congress.

Fe deral de c is i on s  'have long r e c og n iz e d che statutory pr ot e ct io n  
af f or d ed  A l a s k a  Native use and occupancy. S e e , e . g . ,' U . S . v . 
B e r r i g a n , 2 A l a s k a  442 (D. Alas. 1904); U.S. v. Cadzow" 5 
A l a s k a  125 (D. A l a s . '1914). D e p a rt me n ta l  regulations and' 
polic y r e i n f o r c e  che statutes. S e e , e.g., 43 CFR §§ 2091.1(e), 
2091.2-1, 2091.5, 2091,6-3; see also Government Ap propria ti on  
of R i g h c s - o f - W a y  in A l a s k a , O p in io n  or che Associate Solicitor, 
Public Lands (M-36595, M a r c h  15, 1960, copy attached).

In analog ou s circumstances, the U.S. Supreme Court has 
c o n s i s t e n t l y  r e c o g n i z e d  that r a i lr o ad  land grants are net to 
be cor.scrued in d e ro g at i on  of Native use and occupancy

S i m i l a r  pr ov is ions appear in the following acts: Act of
M a r c h  3, 1391, c. 561, 26 Scat. 1095, § 14; Homestead Act of
Mav 14, 1S9S, c. 299, 30 Scat. 412,, § 7; Act of June 6 , 1)00,
c . ' 736, 31 Stat. 330, 5 27.

-6-



righcs. That is p a r t i c u l a r l y  true w h e r e  chose rights have 
’be’en protect ed  by treaty, L e a v e n w o r t h  L &  GR  Co. v. United 
S t a t e s , 92 U.S. 733 (1875), or s pe ci fic st atutory exceptions, 
Buttz v. N o r c h e r n  Pa ci fic Ra i lw a y C o . , 119 U.S. 55 (1886).*
See g e n e r a l l y , Bardon v. N o r t h e r n  Paci f ic  Railway C o . , 145 
U.S. 535, 540-543 (1892). Most significantly, che U.S.
Supreme Court has sp ec i fi c al ly  p r o t e c t e d  rights of individual 
Nat ive oc c upancy  ag ainsc compe ti ng  federal grants even in 
che absence of any statutory or treaty protections where 
chose righcs flow "from a settled go v er n m e n t  policy."
Cra mer v. United S t a t e s , 261 U.S. 219, 229 (1923). Wh et h e r 
from che statutory pr ot ec ti o n a f f o r d e d  in the 1884 Organic 
Act and the ocher leg islati on  s p e c i f i c a l l y  n ot e d or from the 
se ttled g overnme nt  p olicy of p r o t e c t i n g  A l a s k a  Native use 
and occupancy, we chink it is clear that lands used and 
o c c u p i e d’ by ind ividual Alas k a Na ti ve s are not "public lands" 
w i t h i n  the me an in g of R.S._ 2477 and that the R.S. 2477 granc 
cannoc attach during any per io d of such occupancy.

3. Acts A c c e pt i ng  the R.S. 2477 Grant

(A) Sectio n Line E a s e m e n t s . You have noted chat AS 
19. 10.010 est ab li shes righcs or way of v a r y in g  widths along 
the section lines in the State. As n ot e d earlier, the 
A l a s k a  Supreme Co urt has c on cl u de d  chis statute is a pos icive 
off ic ia l act c o n st i tu t in g ac ce p ta n ce  of che R.S. 2 47 7* granc, 
G i r v e s , s u p r a . The T er r it o ri al  st at ute ac ce pt ing che grant 
was or i gi na l ly  en act ed on April 6 , 1923 (19 SLA 1923), buc 
was su bs eq u en t ly  r e p e a l e d  (perhaps inadvertently) on Ja nu ary 
IS, 1949. Op. Ak. Accy. Gen. No. 7 ac 3 (December 18,
1969). The statute was s u b s e qu en t ly  r e e n a c t e d  in su bstantial! 
its presen t form by the 1953 T e r r i t o r i a l  legislature (Acc of 
M a r c h  21, 1953, 35 SLA 1953). Id. Thus, w h e th er  a section 
line eas ement has at ta c he d  to N a t iv e  o c o u p i a d s l a n d  must be 
v i e w e d  againsc the back dr op of the daces of Native oc cu pancy 
and the dates during wh ic h Ala s k a' s ac c ep t an c e of the grant 
was in effect. The section li ne  ea s e me n ts  could only attach 
to lands no*t occupied by Natives b e t w e e n  the dates of A pr il  6 , 
1923, and Janu ar y 18, 1949, and from M a r c h  21, 1953, forward.

Ad ditionally, by the terms of the State statute, che 
a cc ep t an c e is dependent on the e x i s t e n c e  of a "section 
line." In tne Opin i o n p re v io u s l y  n o t e d , che Scace A t t o rn e y 
G e n e ra l  also co nc lu ded chac for the R.S. 2477 grant to 
a ttach under che statute, che "public lands must be surveyed 
and sect io n l i n e s ' a s c e r t a i n e d ," id. at 7. We agree wi t h 
this conclusion; therefore, you must also determine w h et h er



'Che lands in ques ti on  we re  subject to individual Mative use 
•and^occupancy on the d a r e  • the«T5ec.c_ioii. line was* actually

(B) Other O f f i ci al  Acts of A c c e p t a n c e . As noted 
earlier, other offic ial actions (i.e., construction, repair, 
dedications, etc.) can co ns ti tu t e o fficial  acceptance of che 
R.S. 2477 grant. W h e th e r such official action has created 
an R.S. 2477 right of w a y  wi ll have to be determin ed  on a 
ca se-by-case basis.

(C) Public U s e r . Rights of w a y  c l aimed ;to have been 
cre'acadirhy'-public use mus.c also, be- d e t e r m i n e d  'oh^a 'case-by- 
case* b a s i s . On the one extreme, an obvious public road
'established prior to Native use and oc c up an c y would certainly 
be sufficient to constitute  a cc ep ta nce of che R.S. 2477 
granc; see State v. F o w l e r , 1 Alas. L.J. 7, s u p r a . On...the
ocher extreme^ it is eq ually clear that des ul tory or o c c a­
sional use of a road'..or trail by individ ua ls  havingino 
interest in the land, to w h i c h  they obtain access is. not 
suffi ci en t to c r eate' an  R.S. 2477 right of way, 'Hamer iy v. 
D e n t o n , s u p r a . W h e t h e r  a gi ven use is sufficient'to c o n s t i­
tute accept an ce  of che R.S. 2477 grant, m a y  have to be 
de te rm i ne d  j ud ic i al l y in all but thermost obvious casas;

4. Widths

By Scace statute, section line easements on "public 
lands" are four rods (66 feet) w i de  w i t h .t h e section line as 
a center of the d ed i ca te d righc .of w a y . 2/ Other official

-  The At t or n ey  Ge ne ral also c on clud ed  that the R.S. 2477 
grant attaches on che dace the "prot r ac t ed  surveys" were 
p u b l i s h e d  in the Federal Register. We do not agree wit h this 
position; as _a pra ctical matter, the pr otr ac t io n  diagrams are 
noc a reliable means of as ce r ta in ing che correct po s i ti o n of 
che surve yed section line.

- A righc of way 100 feet wide is gr anted between 
of land owned by or a cquired  from the State. Since Native 
o c c up ie d  lauds could noc fall w i th in  this category, section 
line easements on Na ti ve  allotments will be confined to the 
66 fooc width.



'•••acc3 could c o nc e i v a b l y  establi sh  larger righcs of way. 
Rights>.p£ wa y e s t a b l i s h e d  by public us er  appear to be aon- 
fined^tcT Ch e .w i dt h  -actually us-ed, State v. F o w l e r .’ supra.

B. O th e r Access Questions

1 .’ Obliga t io n s To Provide Access

We do noc believe either che allottee or che Uni te d 
States is o b l i g a t e d  to provide a wa r ra n ty  of access to the 
p ur c ha se r of an allotment. By statute (AS 34.15.030) Alaska 
has in co r po r at ed  the common law covenants for title into any 
deed w h i c h  by its terms "conveys and wa rrants" real property 

...to another. Thus, a deed su bs tantial ly  • in • the^statuto-rj 
form “includes i m p l i e d ' w ar r an ti e s tha t-at-th e Ciaxe-gffjthe 

• '•conveyance che grantor: (1 ) i s~lawfully
estate, in fee simple and has the r ig h pi a pd -p o we r  to-'-convey 
che premises; (2 ) th at’ the pre mises are free from e n c u m­
brances and (3) that he warrants quiet enjoyment 'of"the 
premises and to defend the title against all persons claiming' 
che premises. : ; ■.

You have ad vised that you use a special wa r ra n ty  deed 
to convey r e s t r i c t e d  Indian lands. *.\s you know, a special 
w a r r a n t y  deed limits che grantor's o bl i ga t i o n  to defend only 
against claims arising through him. It does not require che 
grantor to d ef e nd  againsc claims arising through other 
persons, 21 CJS "C ov enants" § 49. Exc ept as so limited, we 
be lieve che deed form you used includes all of the statutory 
covenancs implied by AS 34.15.030. Ho ne-of these, however, 
include a coven an t of access to-the land granted. See 
g e n e r a l l y , Powell on Real P r o p e r t y . 904, et s e e . *£T9o3 
edi tion)V Furthermore, AS 34 .15.030 specifically provides:
"No covenant  is im plied in a conveyance of real estate, 
w h e t h e r  che co nv e ya nc e  contains special covenants or noc."
We in terpret chis to me a n  that unless there is a specific 
cov en an t of access, the grantor is noc obligated to provide 
i t .

2. Easement s By Conve ya nc e Or Covenant

In spice of the p r o te c ti o n this doctrine affords both 
the U n it e d States and the allottee, we re commend that as a 
pr ud e nt  land ma nager you advise the* alloccee to provide 
w h a t e v e r  access ic is w i t h i n  his power to provide incident 
to che sale of an allocmenc. That is especially true if. as 
in one case you describe d to us, the alloccee is sellin g a



p o r t i o n  of che al l otment w h i c h  w o u l d  be landlocked by che 
r em a in in g lands of the allottee or others. In these c i r c u m­
stances, we advise you to insure that appropriate access is 
g u a r a n t e e d  th ro ug h che allottee's other lands either by 
c o nv enant or specific grant of easement. See generally. 
Pow ell on Real P r o p e r t y , :] 407 and 403. See a l s o , 28 CJS 
E a s e m e n t s , § 23, sc s e q . Conversely, if che allottee's
ether lands wi ll  oe landlocked by convey an ce  of a portion of
che a l l o t me n t to a third party, the allottee should insure 
chat he is r e s er v ed  an easement in the lands granted. See 
2S CJS Easements-, § 29. Under these circumstances, failure 
to provide or o b ta i n access at the time of conveyance could 
result in later litiga t i on  to es t ablish an easement by 
n e c e s s i t y .

%
3. E a s e m e nt s  3y N e c e s s i t y

E as em ents by n e c e s s i t y  are implied easements across 
o t h e r w is e u n e n c u m b e r e d  tracts w he re  ne ce ss a ry  to afford 
access to an o t h e r w i s e  landlocked parcel. See generally, 
Powell on Real- P r o p e r t y , s u p r a , <S 410. This doctrine comes 
into pl a y on ly  w h e r e  there is a unity of ownership be tween 
che d om in an t and serv ie nt parcels at the time the*landloc ke d
(i.e., dominant) parce l was s e v e re d- f ro m  the rest of che
estate. The d o ct ri ne  w ou l d apply to both examples d i sc u ss ed  
ab ove wh e re  the g r an to r  conveys a po rtion of the allotment 
thereby isoiacir.g either che land conveyed  or the grantor's 
r e t a i n e d  lands. In chesc circumstances, che courts have 
c on s t r u e d  che in t e nt io n  of the parties to create an easement 
of n e c e s s i t y  across che servient estate to provide access to 
the l a n d l o c k e d  (i.e., .dominant) • e s t a t e .

As ap pl i ed  in chis juri sd ic tion, the doctrine only 
re quires p r oo f  of r e a s o n a b l e  (as op p os e d to absolute) r.ecess 
in' order to imply an easement. U.S. v . D u n n , 47S F.2d 443, 
446 (Sth Cir. 1973)’. Al t h o u g h  the easement must be somethin 
more than a mere "c o nv e ni en c e, "  ic is noc n ec es sary to show 
chac ic is che only means of access to the property. In any 
event, che d e t e r m i n a t i o n  of w h e t h er  the easement is a "reasc 
able n e c e s s i c y "  is a fact questi on  w h i c h  involves cons ice .vac 
of p u b l i c  p o l i c y  as we l l  as the intent of the parties and 
the r e a s o n a b l e  uti-litacion to be made of the landlocked
oarcel. See generally, Powell on Real Prooercv, cuorr.. 41
• - - - £ ~ ~

The do ct ri ne has also been ap plied to Indian lands in 
this jur is dic tion, cf. Superior Oil Co. v. Unread S t a t e s .
353 F.2d 34 (9th Cir. 1965). The oil company in' this case



sought do o b t a i n  an easement to move heavy oil drilling 
equipment across Indian reserv a t i o n  lands in order to drill 
on lands o w n e d  by a m i s s i o n  society and leased to the oil 
company. The m i s s i o n  society .had previously been granted 
che land by che U n i t e d  States un der a statute permitting 
such grants to re ligious organizations engaged  in mission or 
school w o r k  on Indian reservations. The court concluded 
chac a l t h o u g h  the m i s s i o n  society had an easement by necessity 
for m i ssion purposes, che scope of that easement could noc 
be e x p a nded to a c c o m m o d a t e  che purposes of che oil company.
We know of no p r i n ciple  w h i c h  w o u l d  preclude an. easement of 
ne c e s s i t y  f r o m  a t t a c h i n g  to lands merely because they are 
Indian trust or r e s t r i c t e d  l a n d s  where che easement of 
n e c e s s i t y  d o c trine is o t h e rwise applicable.. See also 

'U.S. v.' Clarke, 529 F.2d 934 (9th Cir. 1976) .“Ir£'TT ~
U.S. , (No. 73-1693, M a r c h  18, 1980).

* IV. SUMMARY

This, of necessity, has b e e n  a rather w i d e - r a n g i n g  
op inion dealing 'with the several general concerns you raised 
r e g a r d i n g  e a s e ments across Indian allotments. We will 
summarize some of our con clusions below for ease of r e f e r e n c e

A. R.S. 2477 E a s e ments

R.S. 2477 easements can be created either by che 
positiv e acts of a u t h o r i z e d  authorities or public user of a 
righc of w ay across che "public .lands." Native used and 
oc c up ied lands, however, are noc "public lands." Therefore, 
a righc of w a y  u nder R.S. 2477 can only be ebeained if, ac 
the time the R.S. 2477 grant is accepted, the lands were not 
subject to the indivi d u a l  use and occupancy rights of an 
Alaska  N a t i v e  who has a p p l i e d  for an allotment.

B . Sectio n Line Easements

W h e t h e r  a s e ction line easement supersedes Hacive use 
and o c c u p a n c y  depends on w h e t h e r  the Native use and occupancy/ 
p r e c e d e d  either the s t a t utory acceptance' or actual survey of 
che section line easement. If Native use and occupancy 
began prior to A p r i l  6, 1923, or between January 13, 1949, 
and M a r c h  21, 19*53, then the casement could not be imposed 
on those lands by subseq u e n t  survey of a seccion line. If 
u n o c c u p i e d  lands w e r e  surveyed either between April 6, 1923,

» • - L i -



r

and J a nua ry 18, 1949, or afccr Ma rch 21, 1953, then che 
seccion line easement supersedes Native occupa ncy righcs.

A l c h o u g h  chere is no legal requirement to guarantee 
access to otherwise landlocked allotments, you would be well 
advised to counsel the allottees to provide access if it is 
w i t h i n  their power to do so. It is e s pecially important to 
provide access w h e r e  there is an initial unity of title in 
che alloccee. Under these circumstances an easement of 
n e c e s s i t y  can be imposed to benefit a landlocked parcel. 
Providing access ac the time of che grant will avoid later 
co n f usion and p o s s i b l e  litigation.

D . Public or Private Access

You should also be aware that any R.S. 2477 right -of 
access (whether by seccion line easement or otherwise) 
predating Native use and occupancy is a right of oublic 
access, while it may also permit private individuals to 
have access to o t h e r w i s e  landlocke d parcels, ic also permits 
che p u blic ac large to use the righc of way. Of course, 
that" does noc permit che public to trespass on che allottee's 
cr a n y b o d y  else's private property.

C. Guarantees  of Access

David S . Case 
At c o rney/Advisor

Enclosure

Scott Keep, Div. of 
Area Realty O f f icer

Indian Affairs, Washington, D.C. 
Bureau of Indian A f f a i r s , Juneau
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United States Department of the Interior 2 8 0 0  ( 9 3 2 )

BUREA U  OF LAND MANAGEMENT

Alaska Ststa O ff ic*
701 C S trw t, Box 13 

Anchoraca, Alaska 3 9 5 1 3

September 7, 1984

M e m o r a n d u m

T o : M e m b e r  o f  ALUC

F r o m :  S t a t e  D i r e c t o r /  A l a s k a

S u b j e c t :  R . S .  2 4 7 7  I s s u e  P a p e r

T r a n s m i t t e d  h e r e w i t h  i s  a n  i s s u e  p a p e r  w h i c h  s e t s  f o r t h  B L M ' s  p o l i c y  o n  R . S .  

2 4 7 7  r i g h t s - o f - w a y .  T h e  p o l i c y  h a s  b e e n  a l t e r e d  e n o u g h  i n  r e c e n c  y e a r s  t o  

a l l o w  u s  t o  n o t e  t h e s e  c l a i m s  o n  o u r  r e c o r d s  p r o v i d e d  t h e  S t a t e  t a k e s  t h e  

i n i t i a t i v e  a n d  f i l e s  a n  a p p l i c a t i o n  f o r  n o t a t i o n  v / h i c h  m e e t s  t h e  c r i t e r i a  s e t  

o u t  i n  t h e  i s s u e  p a p e r .

I n  t h e  a b s e n c e  o f  t h e  S t a t e  f o r m a l l y  a s s e r t i n g  i t s  r i g h t s  u n d e r  t h e  S t a t u t e ,  

3124 h a s  n o  c h o i c e  b u t  t o  c o n s i d e r  t h e  l a n d s  i n v o l v e d  t o  b e  v a c a n t  p u b l i c  l a n d s  

w i t h o u t  e s t a b l i s h e d  p u b l i c  a c c e s s .  BLM h a s  h a d  n u m e r o u s  d i s c u s s i o n s  w i t h  t h e  

S t a t e  c o n c e r n i n g  R . S .  2 4 7 7  a n d  t h e  S t a t e  i s  w e l l  a w a r e  o f  o u r  p o l i c y  a n d  

p r o c e d u r e s .

E n c l o s e d  i s  a  d r a f t  MOU b e t w e e n  o u r  F a i r b a n k s  D i s t r i c t  O f f i c e  a n d  t h e  S t a t e  o f  

A l a s k a  w h i c h  i s  i n t e n d e d  t o  f a c i l i t a t e  t h e  p o l i c y  s e t  o u t  i n  t h e  i s s u e  p a p e r .  

A l s o  e n c l o s e d  i s  a  c o p y  o f  o u r  BLM M a n u a l  s e c t i o n  o n  R . S .  2 4 7 7  a n d  a c o p y  o f  a 

R e g i o n a l  S o l i c i t o r ' s  O f f i c e  m e m o r a n d u m  t o  t h e  3 u r e a u  o f  I n d i a n  A f f a i r s  d a t e d  

M a y  2 1 ,  1 9 8 0 .

T h e  F a i r b a n k s  D i s t r i c t  O f f i c e  a n d  t h e  S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  N o r t h e r n  R e g i o n  h a v e  b e e n  w o r k i n g  o n  

t h i s  D r a f t  MOU f o r  s o m e t i m e  n o w  a n d  h a v e  e s t a b l i s h e d  a  g o o d  w o r k i n g  d o c u m e n t  

w h i c h  f i t s  w e l l  w i t h i n  t h e  c o n s t r a i n t s  o f  o u r  r e g u l a t i o n s .

O u r  f i r s t  p r e f e r e n c e  w o u l d  b e  t o  h a v e  t h e  c o o p e r a t i v e  S t a t e  F e d e r a l  w o r k  o n  

R . S .  2 4 7 7  s t a r t e d  i n  F a i r b a n k s  p r o c e e d .  H o w e v e r ,  we w o u l d  n o t  o b j e c t  t o  t h e  

C o u n c i l  t a k i n g  t h i s  m a t t e r  u n d e r  i t s  w i n g  i f  t h i s  i s  w h a t  t h e  S t a t e  w i s h e s .  

U n d e r  a n y  c i r c u m s t a n c e ,  t h e  S t a t e  m u s t  c l e a r l y  t a k e  t h e  l o a d e r s h i p  r o l e .

E n c l o s u r e  ( 1 )  w / E x h i b i t s  I ,  I I ,  a n d  I I I

M i ch a e l  J .  Penfo l d 
S t a t e  D i r e c t o r

&L./A RATION
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I s s u e  P a p e r  -  R . S .  2 4 7 7  R o a d s  a n d  T r a i l s

U n d e r  D O I  e x i s t i n g  a u t h o r i t y  a n d  p o l i c y ,  i t  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  S t a t e

o f  A l a s k a  t o  o f f i c i a l l y  a s s e r t  i t s  c l a i m e d  r i g h t s  b y  f i l i n g  a p p l i c a t i o n s  f o r  

n o t a t i o n  o f  s u c n  r i g h t s - o f - w a y  o n  o u r  r e c o r d s .  S u c n  a p p l i c a t i o n s  i n  a d d i t i o n  

t o  p r o v i d i n g  t h e  i n f o r m a t i o n  r e q u i r e d  t o  s h o w  t h e  h i g h w a y  m e e c s  t h e  f o u r  

c r i t e r i a  s e t  o u t  b e l o w  m u s t  p r o v i d e  a p l o t t a b l e  d e s c r i p t i o n  o f  t h e  f a c i l i t y  s o  

t h a t  B L M ' s  r e c o r d s  c a n  b e  p r o p e r l y  n o t e d .

T h e  A c t  o f  J u l y  2 6 ,  1 8 6 6 ,  R . S .  2 4 7 7  ( 4 3  U . S . C .  9 3 2 )  p r o v i d e d :

" T h e  r i g h t - o f - w a y  f o r  t h e  c o n s t r u c t i o n  o f  h i g h w a y s  o v e r  p u b l i c  l a n d s  n o c  

r e s e r v e d  f o r  p u o l i c  u s e s ,  i s  h e r e b y  g r a n t e d . "

T h i s  s t a t u t e ,  w h i c h  w a s  r e p e a l e d  b y  t h e  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  

(F L P M A )  o f  O c t o b e r  2 1 ,  1 9 7 6 ,  90 s t a t .  2 7 4 3 ,  n a s  b e e n  i n t e r p r e t e d  a s  g r a n t i n g  a 

r i g h t - o f - w a y  f o r  p u D l i c  u s e  o v e r  p u b l i c  l a n d  w i t h o u t  l i m i t i n g  t h e  m e t h o d  o f  

e s t a i - '' \ s h m e n t  o f  t h a t  r i g h t - o f - w a y .  T h e  g r a n t  b e c o m e s  f i x e d  w h e n  a p u b l i c  

h i g n *  f i s  d e f i n i t e l y  e s t a D l i s n e c l  i n  o n e  o f  t h e  w a y s  a u t h o r i z e d  b y  t n e  l a w s  o f  

t h e  S t a t e  w h e r e  t h e  l a n d  i s  l o c a t e d .

T h e  A c t  ( R . S .  2 4 7 7 )  d i d  n o t  s p e c i f y  t h e  e x t e n t  o f  t n e  g r a n t ,  t h e  w i d t h  o f  t h e  

r i g h t - o f - w a y ,  o r  t h e  n a t u r e  o f  t h e  r i g h t  c o n v e y e d .  S i n c e  t h e  D e p a r t m e n t  d o e s  

n o t  g r a n t  s u c h  r i g h t s - o f - w a y ,  i t  h a s  c o n s i s t e n t l y  h e l d  t h a t  i t  h a s  n o  

a u t h o r i t y  t o  a d j u d i c a t e  c l a i m s  m a d e  u n d e r  t h i s  A c t .  T h e r e f o r e ,  

a c k n o w l e d g e m e n t s  o f  s u c n  c l a i m s  h a v e  n o t  o e e n  i n s e r t e d  i n  F e d e r a l  L a n d  

P a t e n t s .  T h e  c o u r t s  h a v e  h e l d  t h a t  r e s e r v a t i o n  o f  a n  R . S .  2 4 7 7  r i g h t  i n  o u r  

p a t e n t s  i s  n o t  n e c e s s a r y  t o  v a l i d a t e  o r  p r o t e c t  r i g h t s - o f - w a y  c r e a t e d  u n d e r  

t n e  s t a t u t e .

I n  o r d e r  t o  f a c i l i t a t e  p r o p e r  m a n a g e m e n t  o f  t h e  p u o l i c  l a n d ,  c h e  D e p a r t m e n t  

h a s  t o  h a v e  s o u n d  t r a n s p o r t a t i o n  p l a n s .  I t  i s ,  t h e r e f o r e ,  n e c e s s a r y  t o  

i d e n t i f y  a l l  p u b l i c  r o a d s  i n  a g i v e n  a r e a .  T o  f a c i l i t a t e  s u c h  i d e n t i f i c a t i o n  

t h e  B u r e a u  o f  L a n d  M a n a g e m e n t  h a s  r e c e n t l y  b e e n  g i v e n  a u t h o r i t y  t o  n o t e  

c l a i m e d  R . S .  2 4 7 7  h i g n w a y s  ( r o a d s ,  t r a i l s ,  e t c . )  o n  i t s  o f f i c i a l  s t a t u s  p l a t s ,  

p r o v i d e d  t h a t  r e q u e s t s  f o r  n o t a t i o n  m e e t  t h e  f o l l o w i n g  c r i t e r i a :

1 .  I n  o r a e r  f o r  a  v a l i d  r i g h t - o f - w a y  t o  e x i s t ,  c n e r e  m u s t  h a v e  b e e n

a c t u a l  c o n s t r u c t i o n  o f  a  h i g h w a y .  M e r e  u s e ,  p l a n n i n g ,  o r  s u r v e y  i s  

n o t  c o n s i d e r e d  c o n s t r u c t i o n .  H o w e v e r ,  c o n s t r u c t i o n  o f  t h e  h i g h w a y  

n e e d  n o t  h a v e  o c c u r e d  a l l  a t  o n c e .  R o a d  m a i n t e n a n c e  o f t e n  e q u a l s  

i m p r o v e m e n t  a n d  e v e n  c o n s t r u c t i o n .  W hen t h e  h i s t o r y  o f  a r o a d  i s  

q u e s t i o n a b l e ,  i t ' s  e x i s t e n c e  i n  a  c o n d i t i o n  a d e q u a t e  f o r  p u o l i c  u s e

m a y  c o n s t i t u t e  e v i d e n c e  t h a t  c o n s t r u c t i o n  h a s  t a k e n  p l a c e .

2 .  T h e  h i g h w a y  i s  f r e e  a n d  o p e n  t o  t h e  p u b l i c  a t  l a r g e .

3 .  T h e  c o n s t r u c t i o n  o f  t h e  h i g h w a y  o n  u n r e s e r v e d  p u o l i c  l a n d  m u s t  h a v e

o c c u r r e d  p r i o r  t o  r e p e a l  o f  R . S .  2 4 7 7  o n  O c t o o e r  2 1 ,  1 9 7 6 .

4 .  T h e  S t a t e  m u s t  h a v e  a p r o c e d u r e  t o  c o n f i r m  t h e  R . S .  2 4 7 7  p u b l i c

h i g h w a y  r i g n t - o f - w a y  g r a n t .

1

E n c l o s u r e  1

■ ?

>
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O n c e  t h e  S t a t e  a p p l i c a t i o n  i s  r e c e i v e d ,  BLM h a s  t h e  r e s p o n s i b i l i t y  t o  a s s u r e  

t h a t  t h e  l a n d s  c o v e r e d  b y  t h e  c l a i m e d  r i g h t - o f - w a y  w e r e ,  o n  t h e  d a t e  o f  

e s t a b l i s h m e n t  o f  t h e  h i g h w a y ,  u n r e s e r v e d  p u b l i c  l a n d s .  I f  t h e  i n f o r m a t i o n  

s u b m i t t e d  b y  t h e  S t a t e  m e e t s  t h e  f o u r  c r i t e r i a  a b o v e ,  BLM a s s u m e s  ( i t  d o e s  n o t  

a d j u d i c a t e  t h e  c l a i m )  t h a t  t h e  r o a d  i s  a  b o n a  f i d e  R . S .  2 4 7 7  h i g h w a y .  T h e  BLM 

t h e n  a c k n o w l e d g e s  t h e  S t a t e ' s  c l a i m  a n d  p l o t s  t h e  r i g h t - o f - w a y  o n  i t s  r e c o r d s .

A n y  u s e s  o t h e r  t h a n  f o r  h i g h w a y  p u r p o s e s  w i t h i n  t h e  b o u n d a r i e s  o f  a n  R . S .  2 4 7 7

r i g h t - o f - w a y  m u s t  b e  p e r m i t t e d  b y  BLM b y  a  s e p a r a t e  r i g h t - o f - w a y  g r a n t .  I t

s h o u l d  a l s o  b e  n o t e d  t h a t  t h e  R . S .  2 4 7 7  g r a n t  e x t e n d s  o n l y  t o  t h e  r i g h t - o f - w a y  

i t s e l f ,  i t  d o e s  n o t  i n c l u d e  a n c i l l a r y  f a c i l i t i e s  s u c h  a s  m a t e r i a l  s o u r c e s  a n d  

s t o c k p i l e  a r e a s .

T h e  F a i r b a n k s  D i s t r i c t  o f  BLM i s  c u r r e n t l y  w o r k i n g  o n  a M e m o r a n d u m  o f  

U n d e r s t a n d i n g  w i t h  t h e  S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  

P u b l i c  F a c i l i t i e s .  T h i s  MOU i s  i n t e n d e d  t o  f a c i l i t a t e  n o t a t i o n  o f  t h e  S t a t e ' s  

c l a i m e d  R . S .  2 4 7 7  r i g h t s  o n  B L M ' s  o f f i c i a l  r e c o r d s .

BLM h a s  n o  o b j e c t i o n  t o  e l e v a t i n g  t h i s  MOU t o  S t a t e  l e v e l  i f  t h e  C o u n c i l  s o

d e s i r e s .  H o w e v e r ,  e v e n  i f  t h e  MOU i s  e l e v a t e d  t o  S t a t e  l e v e l ,  BLM c a n n o t  b y  

l a w  o r  r e g u l a t i o n  n o t e  t h e  S t a t e ' s  R . S .  2 4 7 7  c l a i m s  t o  i t s  r e c o r d s  u n t i l  t h e  

S t a t e  D O T / P F  f i l e s  a f o r m a l  r e q u e s t  f o r  n o t a t i o n  a c c o m p a n i e d  b y  a p l o t t a b l e  

d e s c r i p t i o n  a n d  a  d a t e  o f  a p p r o p r i a t i o n .  T h e  i n i t i a t i v e  t o  b e g i n  t h e  r e c o r d  

n o t a t i o n  p r o c e s s  r e s t s  w i t h  t h e  S t a t e .

F u r t h e r ,  u n t i l  t n e  S t a t e  o f f i c i a l l y  i d e n t i f i e s  i t s  c l a i m e d  R . S .  2 4 7 7  r i g h t s ,  

s o  t h e y  c a n  b e n o t e d  o n  t h e  r e c o r d s ,  F e d e r a l  a g e n c i e s  h a v e  n o  r e c o u r s e  b u t  t o  

t r e a t  t h e  l a n d s  i n v o l v e d  a s  i f  t h e y  w e r e  f r e e  a n d  c l e a r  o f  e n c u m b r a n c e s .  As 

a n  e x a m p l e ,  n u m e r o u s  c o n t a c t s  w e r e  m ade w i t h  t h e  S t a t e  o f  A l a s k a  d u r i n g  t h e  

p l a n n i n g  p r o c e s s  o n  t h e  5 t e e s e  NCA a n d  t h e  W h i t e  M o u n t a i n s  MRA. A t  n o  t i m e  

h a s  t h e  S t a t e  o f  A l a s k a  i d e n t i f i e d  a n y  R . S .  2 4 7 7  c l a i m s  w i t h i n  t h e s e  p l a n n i n g  

a r e a s .



MEMORANDUM OF UNDERSTAND ING  
BETWEEN ALASKA DEPARTMENT  OF NATURAL R E S O U R C E S  AND 

ALASKA DEPARTMENT OF  TRANSPORTAT I ON  AND P U B L I C  F A C I L I T I E S
AND

BUREAU OF  LAND MANAGEMENT

PURPOSE

1. T h e  p u r p o s e  of this a g r e e m e n t  is to e s t a b l i s h  the
p r o c e d u r e s  for the a s s e r t i o n  of RS 2477 r i g h t s - o f - w a y  by the A l a s k a  
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (DNR) a n d  the A l a s k a  D e p a r t m e n t  of 
T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  (DOT&PF) to the B u r e a u  of L a n d  
M a n a g e m e n t  (BLM). F e d e r a l /  state, a n d  l o c a l  o f f i c i a l s  n e e d  to k n o w  
• l o c a t i o n s  of RS 24 77 p u b l i c  r i g h t - o f - w a y  a s s e r t i o n s  in o r d e r  to a s s i s t  
s u c h  o f f i c i a l s  in t h e i r  l a n d  a n d  r e s o u r c e  m a n a g e m e n t  d e c i s i o n s .  T h e  
p u b l i c  n e e d s  to k n o w  the l o c a t i o n  of RS 2477 p u b l i c  r i g h t  of w a y
a s s e r t i o n s  to a v o i d  u n a u t h o r i z e d  uses on p r i v a t e  l a n d s .  T h i s  
M e m o r a n d u m  of U n d e r s t a n d i n g  (MOU) w i l l  e s t a b l i s h  p r o c e d u r e s  that w i l l  
e n a b l e  RS 2477 r i g h t s - o f - w a y  a s s e r t i o n s  to be p l a c e d  on l a n d  s t a t u s  
p l a t s .  -

. • ’ " BACKGROUND

2. RS 2477, f o r m a l l y  c o d i f i e d  as 43 U . S . C  9 3 2  ( r e p e a l e d  b y
P.L. 9 4 - 5 7 9 ,  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  of O c t o b e r  21, 
1976 ) , p r o v i d e s :

T h e  r i g h t  o f  w a y  f o r  t h e  c o n s t r u c t i o n  o f  h i g h w a y s
o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s e s ,  i s  
h e r e b y  g r a n t e d .

3. By r e g u l a t i o n  f o u n d  in 43 C .F.R.  2 8 0 2 . 5  (b), the B u r e a u  of 
L a n d  M a n a g e m e n t  has p r o v i d e d :

In o r d e r  to f a c i l i t a t e  m a n a g e m e n t  of the p u b l i c  
l ands , a n y  p e r s o n  or s t a t e  or local g o v e r n m e n t  w h i c h  
has c o n s t r u c t e d  p u b l i c  h i g h w a y s  u n d e r  the a u t h o r i t y  
of RS 2477 (43 U . S . C .  9 3 2 ,  r e p e a l e d  O c t o b e r  21, 1976) 
m a y  file a m a p  s h o w i n g  the l o c a t i o n  of s u c h  p u b l i c  
h i g h w a y s  w i t h  the a u t h o r i z e d  officer.

4. In H a m e r l y  v. D e n t o n , 359 P. 2d 121, 123 ( A l a s k a  1 9 6 1 ) ,  the 
A l a s k a  S u p r e m e  C o u r t  s t a t e d  that the g e n e r a l  rule r e g a r d i n g  a c c e p t a n c e  
of the RS 2477 f e d e r a l  grant:

B e f o r e  a h i g h w a y  m a y  be created, there m u s t  be e i t h e r
p o s i t i v e  a c t  on the p a r t  of a p p r o p r i a t e  p u b l i c
a u t h o r i t i e s  of the state, c l e a r l y  m a n i f e s t i n g  an
i n t e n t i o n  to a c c e p t  the g rant, o r  t h e r e  m u s t  be
p u b l i c  use for s u c h  a p e r i o d  of time a n d  u n d e r  such
c o n d i t i o n s  as. to p r o v e  .that the g r a n t  has b e e n  

. a c c e p t e d .

P O T -  D N R .  / B U t t  r A . o . o .



,1

5. T h e  U n i c e d  S C a C e s  D e p a r t m e n t  of the I n t e r i o r /  O f f i c e  of the 
S o l i c i t o r ;  s t a t e d  in a m e m o r a n d u m  d a t e d  J u l y  7, 1983:

" [ ( T )h e 'D e p a r t m e n t  of the] I n t e r i o r  has long r e c o g n i z e d  
t h a t  S t a t e  l a w  controls, w h a t  c o n s t i t u t e s  a (R.S. 2477) 
h i g h w a y  w i t h i n  e a c h  s t a t e ; "  a n d

6. A l a s k a  S t a t u t e  1 9 . 4 5 . 0 0 1 ( 8 )  3 t a te^:

" H i g h w a y s  i n c l u d e s  a h i g h w a y  ( w h e t h e r  i n c l u d e d  in the 
p r i m a r y  o r  s e c o n d a r y  s y s t e m s ) ,  road, street, trail, 
w a l k ,  b r i d g e ,  tunnel, d r a i n a g e  s t r u c t u r e  a n d  o t h e r  
s i m i l a r  o r  r e l a t e d  s t r u c t u r e  or f a c i l i t y ,  a n d  
r i g h t - o f - w a y  thereof, a n d  f u r t h e r  i n c l u d e s  a f e r r y  
s y s t e m ,  w h e t h e r  o p e r a t e d  s o l e l y  inside  'the s t a t e  o r  to 
c o n n e c t  w i t h  a C a n a d i a n  highwa r, a n d  a n y  s u c h  r e l a t e d  
f a c i l i t y ; "  a n d

7. W H E R E A S  b y  s t a t u t e ,  AS 19 S LA 1923; 123 S L A  1951; 35 S L A
1953; AS 1 9 . 1 0 . 0 1 0 /  the S t a t e  of A l a s k a  has a c c e p t e d  the RS 2 4 7 7  
g r ant .

8. T h e  RS 2477 g r a n t  has a l s o  b e e n  a c c e p t e d  in m a n y  ca'ses by 
a c t u a l  p u b l i c  u s e  o r  e x p e n d i t u r e  of p u b l i c  m o n i e s  on u n r e s e r v e d  p u b l i c  
l a n d s  f o r  h i g h w a y  p u r p o s e s .

P O L I C I E S  A N D  P R O C E D U R E S

9. D O T & P F  shall ha ve responsible, ty for a s s e r t i n g  a n d  f o r
i d e n t i f y i n g  a n d  s u b m i t t i n g  m a p s  to B L M  of all RS 2 477 r i g h t s - o f - w a y
e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1976, i d e n t i f i e d  on the l i s t  of s t a t e
m a i n t a i n e d  h i g h w a y s .  D O T & P F ' s  r e s p o n s i b i l i t y  u n d e r  this p a r a g r a p h  
i n c l u d e s  b o t h  s t a t e  a n d  non s t a t e  lands.

10. D N R  or D O T & P F  m a y  identify,' a s sert, a n d  s u b m i t  m a p s  a n d  
e v i d e n c e  of use to BLM f o r  all o t h e r  RS 2477 r i g h t s - o f - w a y  e s t a b l i s h e d ,  
b e f o r e  O c t o b e r  21, 1976, s i t u a t e d  upon a n y  l a n d  w i t h i n  the S t a t e  of 
A l a s k a .

11. D N R  o r  D O T & P F  s h a l l  a c c e p t  e v i d e n c e  of u s e  o n  a n y  
r i g h t - o f - w a y  e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1976, f r o m  o t h e r  s t a t e  
a g e n c i e s ,  l o c a l  g o v e r n m e n t s ,  a n d  m e m b e r s  of the p u b l i c .  F o r  a l l  
c l a i m s  of RS 2 4 7 7  rights'-of-way w h i c h  i n v o l v e  s t a t e  l a n d  o r  p r o v i d e  
a c c e s s  to s t a t e  l a n d  o r  p u b l i c  w a t e r  an A D L / L A S  c a s e  f i l e  w i l l  be 
es t a b l i s h e d .

12. D N R  or D O T & P F  m a y  m a i n t a i n  d u p l i c a t e  s e t s  of a l l  f i l e s
r e g a r d i n g  RS 2 4 7 7  r i g h t s - o f - w a y . *  All n e w l y  c r e a t e d  RS 2 4 7 7  f i l e s ,  o r  
a n y  d o c u m e n t s  to be a d d e d  to an e x i s t i n g  file, will be d u p l i c a t e d  a n d  
f o r w a r d e d  f r o m  one a g e n c y  to the o t h e r .

-  2 -



13- All m a p s  s h o w i n g  the l o c a t i o n  of RS 2 4 7 7  r i g h t s - o f - w a y  
e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 19 76, s u b m i t t e d  to B L M  s h a l l  b e  t h e
b e s t  m a p s  p o s s i b l e  b u t  n o t  of l e s s e r  d e t a i l  than s t a n d a r d  U S G S  m a p s  a t
a s c a l e  1 : 6 3 , 3 6 0 .  M a p s  a n d  s u p p o r t i n g  d o c u m e n t a t i o n  s h a l l  b e  
s u b m i t t e d  b y  .both a g e n c i e s  c o n c u r r e n t l y .  T h e  s u b m i s s i o n  of s u c h  m a p s  
s h o w i n g  the l o c a t i o n  of RS 2477 r i g h t s - o f - w a y  on p u b l i c  l a n d s  s h a l l  
n o t  be c o n c l u s i v e  e v i d e n c e  a s  to t h e i r  e x i s t e n c e .  S i m i l a r l y ,  a
f a i l u r e  to s h o w  the l o c a t i o n  of RS 2477 r i g h t s - o f - w a y  on- a n y  m a p  s h a l l  
n o t  p r e c l u d e  a l a t e r  f i n d i n g  as to their e x i s t e n c e .

14. T h e r e  sha ll be e s t a b l i s h e d  a n  RS 2 4 7 7  c o o r d i n a t i n g
c o m m i t t e e  in the N o r t h e r n  R e g i o n  of A l a s k a  c o m p o s e d  of DNR, D O T & P F  a n d  
BLM. The p u r p o s e s  for this c o m m i t t e e  are as f o l lows:

(a) c o o r d i n a t i o n  of a g e n c y  p r i o r i t i e s  f o r  i d e n t i f y i n g ,  
l o c a t i n g ,  a n d  a s s e r t i n g  RS 2 4 7 7  r i g h t s - o f - w a y ;

(b) c o o r d i n a t i o n  of RS 2477 p r o c e s s i n g  p r o c e d u r e s  f o r  
i d e n t i f y i n g ,  l o c a t i n g ,  e s t a b l i s h i n g  case files, m a k i n g  a s s e r t i o n s ,  a n a  
p l a t t i n g  c l a i m s  on b o t h  f e d e r a l  a n d  s t a t e  l a n d  s t a t u s  plats; a n d

(c) c o o r d i n a t i o n  of r e q u e s t s  m a d e  to a n d  by the a g e n c i e s .

15. E a c h  a s s e r t i o n  of the e x i s t e n c e  of an RS 2 4 7 7  r i g h t - o f - w a y  
m a d e  p u r s u a n t  to this a g r e e m e n t  a n d  the s u b m i s s i o n s  to BLM w i l l  be 
r e v i e w e d  b y  B L M  to e n s u r e  the l a n d  -was u n r e s e r v e d  p u b l i c  l a n d  a s  of 
the date c l a i m e d  a n d  w a s  e s t a b l i s h e d  p r i o r  to the repeal of the l a w ' o n  
O c t o b e r  21, 1 9 7 6 .  BLM w i l l  n o t  a d j u d i c a t e  the v a l i d i t y  of RS 2 4 7 7  
a s s e  r t i o n s .

16. BLM, DNR, a n d  D O T & P F  s h a l l  e a c h  i ssue a s e r i a l  n u m b e r  a n d  
e s t a b l i s h  a c a s e  file f o r  e a c h  c l a i m  m a d e  p u r s u a n t  to this a g r e e m e n t .  
All c o r r e s p o n d e n c e  shall r e f e r e n c e  all a g e n c i e s '  file n u m b e r s .

17. BLM shall p l o t  e a c h  RS 2477 r i g h t - o f - w a y  a s s e r t e d  on t h e i r  
M a s c e r  T i t l e  P l a t s  w h e n  the f o l l o w i n g  c r i t e r i a  a r e  m e t  (BLM M a n u a l  
2 3 0 1 . 2 4  B.l, R e l . 2 -152, 9 / 1 0 / 8 2 ) :

1. C r i t e r i a  f o r  i d e n t i f i c a t i o n  of 
R.S. 2477 P u b l i c  H i g h w a y s ,  i n c l u d e  f o u r  e l e m e n t s :

•a. In o r d e r  for a v a l i d
r i g h t - o f - w a y  to c o m e  i n t o  e x i s t e n c e ,  there m u s t
h a v e  b e e n  the a c t u a l  b u i l d i n g  ( c o n s t r u c t i o n )  of a
h i g h w a y .  M e r e  use, p l a n n i n g ,  o r  s u r v e y i n g ,  does
n o t  e q u a l  c o n s t r u c t i o n .  H o w e v e r ,  c o n s t r u c t i o n  m a y  
n o t  h a v e  o c c u r r e d  all at once. R o a d  m a i n t e n a n c e  
o f t e n  e q u a l s  i m p r o v e m e n t ,  o r  e v e n  c o n s t r u c t i o n .



I n c r e m e n t s  of m a i n t e n a n c e  o v e r  s e v e r a l  yea rs m ay 
e q u a l  c o n s t r u c t i o n .  When p u b l i c  funds have b e e n  
s p e n t  on the roa d it m ay be a p u b l i c  road. W h e n
the h i s t o r y  of a road is u n k n o w n  o r  q u e s t i o n a b l e /  
its mere e x i s t e n c e  in a c o n d i t i o n  a d e q u a t e  for 
p u b l i c  use may be e v i d e n c e  that c o n s t r u c t i o n  has 
t a k e n  place.

b. A h i g h w a y  is f r e e l y  open to 
e v e r y o n e .  R o a d s  that have had a c c e s s  r e s t r i c t e d  
to the p u b l i c  b y  l o c k e d  g a t e s  or o t h e r  means may 
not be p u b l i c  h i g h w a y s .

c. The c o n s t r u c t i o n  of a p u b l i c  
h i g h w a y  .on u n r e s e r v e d  p u b l i c  l a n d  must have 
o c c u r r e d  p r i o r  to O c t o b e r  21/ 1976.

d. A S t a t e  has to have a p r o c e d u r e  
to c o n f i r m  the R.S. 2477 p u b l i c  h i g h w a y  
r i g h t - o f - w a y  permit.

18. T h i s  MOW e s t a b l i s h e s  the s t a t e ' s  p r o c e d u r e  to. c o n f i r m  the
RS 2477 a n d  t h e r e b y  f u l f i l l s  item d in p a r a g r a p h  17 a b o v e .

19. D N R  shall p l o t  e a c h  RS 2477 r i g h t - o f - w a y  a s s e r t e d  on t h e i r  
l a n d  s t a t u s  plat s.

20. N o t h i n g  in this M e m o r a n d u m  of U n d e r s t a n d i n g  shall o b l i g a t e
a n y  p a r t y  in the e x p e n d i t u r e  of funds/ or f o r  f u t u r e  p a y m e n t s  of
m o n e y /  in e x c e s s  of a p p r o p r i a t i o n s  a u t h o r i z e d  by law.

'21. E a c h  p a r t y  a g r e e s  that it w i l l  be r e s p o n s i b l e  for its o w n
a c t s  a n d  the r e sults t h ereo f a n d  each p a r t y  shall not b e  r e s p o n s i b l e
f o r  the a c t s  of the o t h e r  parties;  a n d  each p a r t y  a g r e e s  it w i l l
a s s u m e  to i t s e l f  risk a n d  l i a b i l i t y  r e s u ltin g in a n y  m a n n e r  u n d e r  this 
a g r e e m e n t .

22. N o t h i n g  in this MOU is i n t e n d e d  to l i m i t  a g e n c y  o r
i n d i v i d u a l  r i g h t s  to n o r m a l  a d m i n i s t r a t i v e  or j u d i c i a l  a p p e a l  
p r o c e s s e s .
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23. N o t h i n g  h e r e i n  is i n t e n d e d  to c o n f l i c t  w i t h  F e d eral/ S t a t e  
o r  l o c a l  l a w s  o r  r e g u l a t i o n s .  If there are c o n f l i c t s /  this a g r e e m e n t  
will be a m e n d e d  as soon as p ract i c a l  to b r i n g  it into c o n f o r m a n c e  w i t h  
c o n f l i c t i n g  l a w s  o r  regu lations.

24. It is u n d e r s t o o d  by all p a r t i e s  that i n d i v i d u a l  c i t i z e n s  
m a y  be e n t i t l e d  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2477 n o t w i t h s t a n d i n g  
this a g r e e m e n t .  N o t h i n g  in this A g r e e m e n t  shall a f f e c t  the r i g h t  of 
p r i v a t e  c i t i z e n s  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2477 in c o n f o r m a n c e  

w i t h  a p p l i c a b l e  law.

25. The e f f e c t i v e  date of this 
date of final s i g n a t u r e .  T h e  a g r e e m e n t  

rties j o i n t l y  a g r e e  o the rwise.

a g r e e m e n t  shall be f r o m  the 
shall r e m a i n  in e f f e c t  u n t i l

Da te ,1984
i c t  M a n a g e r /

O f f i c e /  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

Da t e
C a r l  J o h n s o n , / D i s t r i c t  M a n a g e r /  ' /
F a i r b a n k s  D i s t r i c t  O f f i c e /  B u r e a u  o f  L a n d  M a n a g e m e n t  •

19 8 4

Da t e A
C o m m i s s i o n e r /
A l a s k a  D e p a r t m e n t  o f T r a n s  p o r t a  tionz

1 9 8 4  

P u b l i c
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