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Subject to valid existing rights pre-dating the public land orders, 

the highway right-of-way widths are as follows:

2 Digit Route Nos. (Primary Highway) - 300 feet
3 Digit Route Nos. (Secondary Highway) - 200 feet 

Digit Route Nos. (Local Road) - 100 feet
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• - FEDERAL HIGHWAY ACT OF 1970 AND 
MISCELLANEOUS BILLS

WEDNESDAY, MAY 20, 1970
U.S. Senate , Subcommittee on R oads of the 

. ... Committee on P ublic W orks,
V • W ashing ton , D.C.

The subcommittee met at 10 a.m., pursuant to call, in room 4200, 
New Senate  ̂Office Building, Senator Mike Gravel, (Member of the subcommittee)-presiding. ^

Present: SenaTors Gravel, Jordan, and Baker.
Also present: -Barry Meyer, counsel, Tom Jorling, minority 

counsel, and Adrien Waller, professional staff member.
Senator Gravel. The hearing w ill come to order.
I t  is my pleasure to have my senior colleague from the State of 

Alaska, Senator. Ted Stevens, to present testimony on S. 933, a 
copy of which is included in the record at this point.

(117)



j - f m  t h e  s e n a t e  o f  t h e  UN ITED  STATES .--/vi--
• FeBRUART 7, ?H6S>

Mi-.IStevens introduced the following bill: which was read twice nnd referred 
•7 to the Committee on Public Works ,

. . ;  A  B IL L
Toyacateand relinquish the reservation of rights-of-way for.cer- 

. tkin purposes made pursuant lo section 321 (d) of title 48, 
UnitedSt&tes Code.

1 - Be it enacted by the Senate and House of RepreSenla-
2 lives of the United Stales of America in Congress assembled,
3 That any right-of-way for roads, roadways, highways, tram-
4 ways, trails, bridges, and appurtenant structures reserved by
5 section 321 .(d) of tit le .48, United, States Code (6i Stat.
6 418, 1947), not utilized by the United States or by the State
7 or territory of. Alaska prior to the date of enactment hereof,
3 shall he and hereby is vacated and relinquished by the
9 United States to the end and intent that such reservation

*9 shall merge with the fee and be forever extinguished.
I I

Senator G ravel. Senator Stevens, you have the floor.
S T A T E M E N T  O F  E O N .  T E D  S T E V E N S ,  A  U.S. S E N A T O R  F R O M  T E E

. S T A T E  O F  A L A S K A

Senator Stevens. Thank you, Mr. Chairman.
I  would like to introduce to the members o f the committee our 

Commissioner o f the Department o f Highways o f the State of



Alaska, Robert L . Beardsley. He is accompanied by the Director 
o f the Right-of-Way D iv is ion , M r. D ick  Ch itty . I  am here w ith my 
leg is la tive assistant, R ed  R ickett.

M r. Chairman, thank you fo r  th is opportun ity to appear before 
you on behalf o f leg is la tion 'which has long been needed to correct 
a g la r ing  inequity^ among property owner’s  in my State.
" . I n  1947 Congress- enacted a law  which automatica lly ' reserved, • 
i n ’ a l l  Federa l patents issued thereafter, rights-of-way fo r h igh ­
ways b u i l t  either by  the Federa l Government or b y  the terr ito r ia l 
government o f A laska . Th is  act was term inated short ly  a fte r state­
hood, bu t un fo rtuna te ly  the reservations are s t i l l  a v a l id  cloud on a ll 
patents issued between 1947 and statehood.

I n  simple terms, th is means th a t the Federa l Government can 
bu i ld  a road across property sub ject to the reservation without 
pay ing any compensation, w ithou t any condemnation proceed­
ings—m  short, w ithou t any concern whatever fo r the property 
r ig h ts  o f the owner. T h is  condition does not ex ist on any land_ 
patented by the Federa l Government either p r io r to J u ly  24, T947 r̂*' 
the effective date o f the act, or since its repeal J u ly  1, 1959. Those 
persons ho ld ing property sub jec t to th is reservation have -found ^  
d ifficu lty in obta in ing ’ financing fo r  development because o f the r" 
possible en try on to the property by the appropriate road-build­
ing  a u th o r i ty . and subsequent ancompensated devaluation o f the 
property. -. _

So acute are the inequities invo lved in th is reservation tha t the 
State o f .Alaska, by act o f the State leg is la ture in 1966, renounced 
i ts  r igh ts under th is  reservation and now pays compensation and 
fo llows due process fo r  a l l  rights-of-way across p riva te lands, 
whether sub ject to the 1947 .act or not. M y  b i l l ,  S. 933, would 
elim inate the reservations altogether.

Th is b i l l  w i l l  cost the Fede ra l Government very l i t t le . There 
are few rights-of-way not a lready taken tha t w i l l  be acquired for 
Federa l road-build ing purposes m the fu ture . The State has re­
nounced its r igh ts  under the act and the Federa l Government has 
no intention a t present o f undertak ing any majo r road-building 
activ ities of its  own in A laska . B u t? as long as the reservations 
remain in  effect, the Bureau o f P ub lic  Roads, the Post Office De­
partment or the Forest Service could expropriate land without 
compensation. I t  is th is poss ib ility  tha t a right-of-way could be 
taken, and not the like lihood tha t i t  w i l l ,  which creates the cloud 
on the t it le  and the resu lt ing  hardsh ip to the owner.

A  second important inequ ity  which results from th is reserva­
tion is the in a b i l i ty  o f the Federa l H ighway Adm in istra t ion  to 
provide part ic ipa t ing  Federa l F unds fo r the acquisition by  the 
State of rights-of-way that could have been acquired at no cost to 
the State i f  i t  chose to exercise its r igh ts under the reservation.
To date, th is has cost the State an add itiona l $1.2 m ill ion  in lost 
matching funds.

A laska therefore finds i t se lf  in the paradoxical s ituation o f hav­
ing ;acted to correct an inequity to some o f i t s  citizens only to cre­
ate an even greater inequ ity fo r the State as a whole.



The late Senator Bart le tt and former Senator G ruen ing in tro ­
duced a measure, in the 00th Congress to elim inate th is  reserva­
tion. A n  unfortunate series of events, inc lud ing  two assassinations, 
prevented consideration o f their measures by  th is committee. Be­
cause. o f the importance o f th is measure to the orderly  develop­
ment o f my State, I  am continuing the ir efforts to get th is legis- 
1 a ti on -.passedzr^-•. _ , • ... -
^ lr.^Chairmah, S . 933 w il l do no more than place my State in the 

same position as the other 49 States. I t  w i l l  place my S ta te ’s h igh ­
way department in the same position as those o f the other Sta tes 
regard ing the obtain ing o f rights-of-way. I t  w i l l  place Federa l 
aid fo r rights-of-way on the same basis as in other States.

I  hope the committee w i l l  consider the equities of the property 
owners and .o f the State carefu lty , and w i l l  act favo rab ly  on S. 933.

Thank you. :
Senator Stevens . M r. Chairman, th is is a b i l l  tha t has been before 

the subcommittee before. I  am informed tha t there we re incidents 
that occurred that' compelled the cancellation o f hearings that w e r e ^  
scheduled in p r io r Congresses. I  have mentioned those already..--

Th is is a o il l which rea lly  is designed to b r in g  about equ ity fo r  the 
State oTA laska by e lim inating a very harsh provision of the Taw tha t 
existed du r ing  te rr ito r ia l days. I t  is a ve ry  simple matter, rea lly . I t  
was an easement in gross, you m igh t say, across a l l homesteads fo r 
any rights-of-way w ithou t compensation.

As I  pointed out, the State of A laska determined tha t i t  would not 
take rights-of-way w ithou t pay ing compensation. So, in effect, what 
we are ask ing the Congress to do is to recognize the po licy that has 
been set by the State o f A laska to compensate p r iva te landowners fo r 
the rights-of-way tha t are taken fo r pub lic  purposes.

I  m igh t suggest., M r. Chairman, be fore M r. Beardsley and M r. 
-Chitty te s t ify , tha t they have suggested to me that, on line 7, in 
place o f the words “the date of enactment hereof,” i f  the com­
mittee wou ld substitu te “A p r i l 14, 1966,” i t  would in  effect recog­
nize the po licy o f the State o f A laska established on tha t date by 
the enactment o f leg is la tion wnich required compensation fo r t-Ke 
tak ing o f these rights-of-way.

I  believe M r. Beardsley and M r. C h itty  w i l l  be able to answer 
any technical questions. I  would be pleased to answer any ques­
tions the subcommittee m igh t have o f me.

Senator Gravel. I  have none.
Senator Jordan?
Senator J ordan. Thank you, Senator.
W ou ld  backdating affect the retroactive payment feature o f th is 

legislation?
Senator Stevens. I  am informed tha t the Federa l Department 

o f H ighways has, in fact, reserved matching funds from the State’s 
allocation fo r payment o f the Federa l portion o f the rights-of- 
way tha t had been compensated by the State.

So, i t  wou ld have the effect o f freeing th is  money tha t has been 
reserved by  the Federa l Department o f H ighways fo r th is  p u r ­
pose. I t  wou ld C8use no add itiona l appropriations, or expenditure 
o f money since these funds are part o f  the State’s entitlement o f



highway funds. And these funds have, as I  understand it, a lready 
been set aside. M r. Beardsley can te ll vou aI>out that. I t  would have 
the effect o f recognizing that the rights-of-vray that had been ac­
quired and paid fo r by the State since that date are e lig ib le  fo r the 
allocation of Federa l matching funds, and i t  would release these ..

_ funds.
r “ r '' -Senator J ordan*. In  other words, th is would reimburse the State 

o f A laska fo r money that they have already paid out? I s " i t  correct 
that A laska paid the whole cost of the acquisition o f th is right- 
of-way? ; 1 • '

Senator S tevf.x s . That is correct.
Senator J ordan*. And you are entitled to 50 percent o f its cost 

from Federal h ighway fund^?
Mr. B eardsley. These .are actua lly ABC funds and the match­

ing ratio that has been established for the State o f A la ska  would 
- prevail. —

* Senator J ordan. What! i« that rate? -■
Mr. B eardsley. 0*2.75 p rcent Federal, the balance State.
This^would. Senator Jordan, place the State on a comparable .. '

basis _with the other States where they do not have th is " sp ec ia l^^
reservation c louding t it le s o f land to Federal ownership. : -

Senator J ordan*. Do any other States have that ?
M r..B eardsley. Xot to my knowledge, sir. •
Senator J ordan*. Thank you. I  am ju s t curious about th a t retro- 

... active section in th a t b ill." _ =
Senator S tkvkn*<. As I  understand it. Senator, it wou ld not in­

crease the. allocation. The entitlement is there, and we have not
used up our entitlement: so it would mean that it would come out
o f the funds tha t'have I>eeri reserved fo r the State anyway.
• Senator J ordan. I  have.no object ion to that. .

Senator G ravel:'Senator Baker ?
Senator B aker . M r. Chairman. I  have no questions.
I  would s imp ly say that T commend the witness and command 

the chairman for dedication and devotion to th is program.
Senator Stevens. I f  I  may be excused, the gentlemen can con­

tinue. '
Thank You.
Senator Gravel. Mr. Beardsley, would you have a statement

vou would care to make? *•«

S T A T E M E N T  O F  R O B E R T  I. B E A R D S L E Y .  C O M M I S S I O N E R ,  A L A S K A  

D E P A R T M E N T  O F  H I G H W A Y S :  A C C O M P A N I E D  B Y  D I C K  C H I T T Y .  

D I R E C T O R .  R I G H T - O F - W A Y  D I V I S I O N

Mr. B eard s ley , Yes. M r. Chairman I  arn Robert L, Beardslev. 
commissioner of the Alaska State H ighway Department. T con­
sider it a priv ilege to appear l>efore you today and te s t i fy  in be­
h a lf  o f Senator Stevens’ b i l l  S. 933, which w il l vacate and n*lm- 

. quish the reservation pf rights-of-wav pursuant ô section 321td) I 
of t it le  48, United States Code, or more commonly referred to as 
the 1947 Act Reservation. *



I  w i l l preface my remarks w ith  a b r ie f h istory o f the 1947 Act 
Reservation, ami bow the reservation was exercised by the State 
of Alaska.

P r io r to the years o f W o rld  W a r  IT, the Terr ito ry o f A laska 
experienced l i t t le  road construction work. Much of the ac t iv ity  o f 
the Alaska Road Commission and its  predecessors was conducted 
across the public ^domain and required m inimal right-of-way ae- 

- qnisit ionr'A marked increase in population in the years fo llow ing  
the. w ar and a related increase in 'a c t iv i t ie s  designed to reduce 
public lands to p r iva te  ownership increased the frequency w ith  
which right-of-way-was necessitated over lands to which t i t le  bad 
passed from the United States.

In  recognition o f th is trend and in an attempt to reduce the ex­
penditure o f governmental funds , Congress passed the 1947 act, 
effective J u ly  24,1947.

The effect o f this act was to reserve to the Government a right- 
of-way across lands subsequently passing info private ownership - 

■and to thus avoid the necessity o f reacqu ir ing lands fo r fu tu re  road 
construction.  ̂ T

The, 1947 act was prospective in application only. I t  applied on ly , 
to lands rwhich were .taken up, entered, or located, or otherwise" • 
passed into private Ownership a f te r  the effective date. Lands en­
tered or patented before J u ly  24, 1947, could not be subjected to 
the 1947 act unless, perhaps, they were returned to Government, 
ownership dur ing the time i t  was.in effect.

T h e .1947 act. was repealed; b v  Congress effective J u ly  1. 1959. 
Thus, lands entered or patented a f te r  that date are not subject to 
the act. T it le  o f lands entered or patented from J u ly  24, 1947. to 
J u ly  I ,  1959, continued to remain clouded with the prospect o f 
future, road construction causing a rb i t ra ry  transfers o f unspeci­
fied portions o f said land to the government, w ithout due process 
or compensation, un ti l A p r i l 14,1966.
. In  recognition of. the continued inequities, the fourth session o f 

the. A laska State Leg is la ture passed leg islation, effective A p r i l  
14, 1966. which provided th a t no State agency could take land 
for pub lic purposes without- payment o f ju s t compensation. W h ile  
the State o f A laska thus removed the inequities fo r owners o f 
said land, the State has i tse lf  continued to receive inequitable 
treatment w ith respect, to Federa l participation in the acquisition 
o f portions o f said lands fo r h ighw ay purposes because o f the 
remaining legal deficiency which Senator Steven’s b i l l ,  S. 933, 
seeks to correct.

The repeal o f the 1947 act merely elim inated the sta tu to ry d i­
rective that such a reservation be inserted into the. patents, o f lands 
thei-eafter taken up. Lands which were patented subject to the 
1947 act before its repeal were in no way affected. The act created 
an interest in real property which wou ld remain in the Govern­
ment when the remaining interests constitu ting the fee tit le  con­
veyed away. Repeal merely prevented fu rther s im ila r interesis 
from being created, leaving ex is ting interests unchanged.

A  reservation is an interest in real property. I t  is created by  * 
the grantor retain ing to h im se lf some element of the fee when the



remaining elements are conveyed away. Since th is interest never 
passed to the-patentee and was never owned by him i t  fo llows 
tha t a t the time" o f u ti liza t ion  o f the reservation nothing is taken 
from him fo r vsjhich payment becomes due under the constitu­
tional requirement of compensation fo r  the tak ing o f property.

The precise-location and extent o f the right-of-way. reservation 
is not ind icated 'hr the 1947 act or in the patents issued thereunder.
~ -By u ti l iza t ion  of the 1947 act reservation, the Government de­
scribes and locates on the ground the right-of-way created by the 
au thority  o f the. act. Since the interest u t i l ized has at a l l times . 
remained in the Government, no real property is taken from the 
patentee—or h is grantee—which necessitates payment o f compen­
sation under the law.

The fac t that the ownership o f the right-of-way has remained 
in the Government leads to the fu r th e r conclusion tha t no compen-- 
sation is due the patentee by .w ry  of severance damages or prox- 
im ity  damages. I f ,  a fte r u t i l iza t ion  o f the right-of-way, the patertoa- 7 > 
holds two parcels which are separated by the roadway, he is viewed 
as hav ing held tjyo separate, parcels from the time the patentf" ""J 
issued as il lu s tra ted  in  exh ib it i .  """ jr 73

(E xh ib it  I  fo llows:) . *7



The 1947 act has been interpreted to g ran t authorization only 
fo r the “first u ti l iza tion .” Once the reservation has been u tilized 
in respect to any given patent, the r ig h t o f way becomes estab­
lished and located and the State must compensate the owner for 
any subsequent tak ing fo r change o f road location, w idening o f 
the orig ina l right-of-way width, etc., as shown in exh ib it I I .

(Exh ib it I I  fo llows:)
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The existence of a road over a parcel p r io r to entry and patent 
was not considered a uti liza tion o f the reservation. The patentee 
is considered as hav ing acquired the property sub jec t to the exist­
ing road and the reservation o f the 1947 act surv ives. The construc­
tion of a road across a parcel subsequent to issuance of patent 
would constitute a u ti l iza tion even i f  no notice o f u t i l iza t ion  was 
served. E xh ib i t  I I I  outlines th is possibility .

(E xh ib it I I I  fo llows:)
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The presence o f a u t i l iza t ion  may negatived in any case where 
some agreed consideration was g iven to the owner a t the time 
a right-of-way was acquired. T h a t is, i f  the owner accepted any 
cash or other va luab le  compensation in return, fo r g ran ting  a 
right-of-way to the Government, the transaction is v iewed as a 
purchase and sale and not as an exercise o f the reservation. The 
1947 act reservation may be u t i l ized  later.

An additional “first u t i l iza t ion” problem is encountered where 
a trac t conveyed by  a sing le patent has since been subd iv ided  and 
is  now held by two or more owners. I n  th is situation, the reserva­
tion remains in effect and may be u t i l ized  over any portion o f the 
area subject to the o r ig ina l patent even though i t  may affect two 
o r more of the present lo t o'wners. Location o f  a right-of-way over 
one or more o f  the subd iv ided trac ts constitutes a “f irs t utiliza-
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t ion” as to the entire area of the orig ina l patent. The 1947 act 
authorized a single free u t i l iza t ion . Th is reservation is u t i l ized  
and expended i f  a right-of-way is located over any part o f the 
land conveyed by a given patent. Such a u tiliza tion may be from 
several owners i f  the land  has been subd iv ided , bu t i t  also may 
be from only one of the subd iv ided  tracts. Once the reservation 
has been u ti l ized , the entire trac t issued under a given patent is 
free from  .the 1947 act reservation. E x h ib i t  IV - il lu s tra te s th is s it­
uation.

(E xh ib it  I V  fo llows:)
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The fourth  session of the A laska State Legislature, recogniz­
ing the inequities of the 1947 act, passed legislation effective A p r i l 
14, 1966, commonly called the A la ska E ig h t  of IVay^ Act of 1966, 
p rov id ing tha t no agency o f the State may take p r iva te ly owned



property b}' the exercise of the 1947 .act reservation. The leg is­
lature's* stated purpose was as follows, and I  quote:

“ This net Is intended to alleviate the economic hardship and physical and 
mental distress occasioned h.v the taking of land, by the State of Alaska, for 

. which no compensation is paid to the person holding title to the land. This prac- 
_7’ficc has resulted in financial difficulties and the deprivation of pence of mind 

^- rega rd ing  the security of one's possessions to many citizens of the State of 
- itTnskn. and which, if not curtailed by law, will continue to adversely affect

-'citizens of this State. Tliose iiersons who hold title to land under a deed or 
patent which contains a reservation to the State by virtue of the act of June 30,

: _L.J032. ch. 320. sec. 5. as added July 24, 3937. ch. 313. 61 Stat. 418. are subject to 
“ “'the Iiaznrd of having the State of Alaska take their property without compensa- 

’ tion because nil patents or deeds containing the reservation required h.v tha t 
‘ federal act reserve to the United States, or the State created out of the Terri­

tory of Alaska, a right-of-way for roads, roadways, tramways, trails, bridges, 
and appurtenant structures either constructed or to he constructed. Except for 
this reservation the State of Alaska, under he Alaska constitution and the 
Constitution of the United States, would he required to pay ju s t compensation 
for any land taken for a right of way. I t is declared to he the purpose of this 
act to place persons with land so encumbered on a basis of equality with all 
other property holders in the Slate of Alaska, thereby preventing the taking of- 
property without payment of just compensation as provided by law, and in the 
manner provided by law.
- Subsequent to the enactment o f the A laska Right-of-Way Act of 
1966 the Bureau of P ub lic  Roads advised us “ that there can he no 
Federa l reimbursement fo r funds expended by the. State o f Alaska 
fo r the acquisition of right-of-way from land subject to the reserva­
tion contained in the 1947 act/’ They also stated i t  wou ld take Fed ­
eral legislation to effectively repeal the reservation.

In  response to that statement, the late Senator E . L . Bartle tt 
introduced-^for h im self and Senator Gruening—2483 on September 
28, 1967. Senator B a rt le tt ’s introductory remarks outlined the posi­
tion of A laskans affected by the 1947 act and I  quote his remarks 
from the Congressional Record o f the Senate fo r September 28, 1907:

In .1947 Congress enacted a Jaw— 48. United States Code. 321 d— which reserved 
an undefined highway right-of-way in all patents for Federal public lands in 
Alaska. This law, commonly referred to as the 1947 Act. has become notorious in 
Alaska.. While seemingly innocuous, the 1947 act has worked inequities beyond 
belief as homesteads and other patented lands fall in the paths of urban devel­
opment and highway improvement projects. .

“Although the 1947 act was repealed in 3959. all of those persons who re­
ceived patent to Federal lands between 1947 and 1959 si ill live under the threat 
tha t a portion of their land might be taken for highway right-ofway pur]>nses 
at any time without compensation. As'a matter of fact, a substantial number 
of rights-of-way have already been acquired under the 1947 act without eoin- 
]>ensation to the landowners and many rights-of-way over such lands will un­
doubtedly be acquired in the forseeable future.

The State of A.laska has fouiid a way to compensate patentees for takings 
under the right-of-way provision but .the Federal Highway Administration re­
fuses on legal grounds to pay the Federal share of such compensation.

Mr. President, it is my firm belief that no one could have foreseen the inequi­
ties inherent in passage of the 3947 act. It is also my bplief that corective action 
is overdue. Therefore. I introduce today for appropriate reference a bill which 
would vacate and relinquish the reservation of rights of way authorized hv the 
1947 act.

Hearings, scheduled pn  Senator B a rt le t t ’s b i l ]  were canceled 
first because of the assassination of Dr. M art in  Lu ther K ing , Jr .,



because o f the assassinas >n o f Senator Robert F . Ke
Ba rt le tt ’s un time ly death and Senator GrneningV? u 

successful b id  fo r reelection made it necessary to reintroduce S. 248 
Senator Stevens graciously d id  this or* F eb rua ry  7, 1959.

Between A p r i l 14, 196B, and the present time the Sta te of Alas) 
has expended approximately $1.2 m ill ion o f State funds fo r tl 
acquisition o f lands sub ject to the 1947 act. We are acquirir 
lands subject to the 1947 act d a i ly  so the tota l amount w il l coi 
tinue to increase un ti l Federal leg islation is passed.

Senator Stevens’ b i l l  would d istingu ish th is inequitable an 
un ju s t reservation forever, and. the State o f A la ska supports i 
passage. We also believe it to be only ju s t and equitable that t) 
effective date of the b i l l  should relate back to A p r i l 14, 1966, £ 
the Sta te o f A laska w i l l be c learly e lig ib le fo r reimbursement fr 
funds expended from that date un til the effective date of th is legi: 
lation.

Thank you again fo r th is opportunity to appear before you. 
w i l l be happy to answer any questions you may have or to fu rn is 
the committee any add itiona l information desired. -  ̂ . yf- '/

.... ^W e  would answer any questions, but the questions' that~Tiaf 
been asked pretty well cover it. • • .

S ir iu s  is rea lly  ju s t a minor legal techn ica lity th a t as long a 
that particu la r Federa l statute is on the books, the Bureau o 
Pub lic  Roads is not entit led to partic ipate because o f th is respr 
vation. - _

-ft applies only to those, lands fo r which patents were grantee 
du r ing  the period of 1047 un ti l statehood.

Senator J ordan. M r. Chairman, may I  ask the witness a ques 
tion?

Senator Gravf.l . Yes, s ir."
• •. Senator J ordan. Has any of th is fund got anyth ing to do wit!

the Alaskan H ighway or is any portion o f th is money involved
in that part icu la r highway? There is only one road that T know 
about, that is the road that crosses Canada and then goes on through 
A laska. I s  that a part of. this? I s  that invo lved in this?

Mr. B eardsley. M r. Ch itty , my right-of-way director, informs 
me that portions o f the extension o f the A laskan H ighway in the 
State o f Alaska itse lf that were realined were invo lved in this 
part icu la r situation.

Senator J ordan. That is a very difficult road. I  have been fold, 
and very expensive to bu ild  and to maintain, due to upheaval of 
the land caused by the heavy frost. Ts that a fact ?

Mr.. B eardsley. S ir, the portion w ith in the State o f A laska is
■ a ll reconstructed and it is paved, and our maintenance problems,

asMe from routine maintenance, are not tha t difficu lt on this par­
t icu la r section o f the highway.

Senator J ordan. f t  is the Canadian sect ion that is so had ? •
Mr.- B eardsley. Yes, s i r :  in the Canadian section, substantial 

norfion o f that h ighway is ju s t gravel-surface h ighway, and I  am 
•informed that their maintenance cost exceeds $4,500 a mile. L 

. Senator J ordan. I  have been informed that i t  takes about that- 
much in tires to get across if, too.
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Re: S e n a t e  B i l l  141

D e a r  C o m m i s s i o n e r  K n a p p :

A s  you are aware, t h i s  f i r m  r e p r e s e n t s  the A l a s k a  L a n d  T i t l e  
A s s o c i a t i o n ,  w h i c h  is a p r o p o n e n t  of C o m m i t t e e  S u b s t i t u t e  for 
S e n a t e  B i l l  141.

S e n a t e  B i l l  141 e n d e a v o r s  to r e s o l v e  the i n e q u i t i e s  r e s u l t­
ing f r o m  c e r t a i n  " f l o a t i n g "  e a s e m e n t s  c r e a t e d  by t h e  F e d e r a l  
G o v e r n m e n t  in p r e - s t a t e h o o d  days. T h e  i n e q u i t i e s  to the 
l a n d o w n e r  e x i s t  b e c a u s e  t h o s e  " f l o a t i n g "  e a s e m e n t s  w e r e  n e v e r
d e f i n e d  in the p a t e n t s  w h e n  issued to the h o m e s t e a d e r s .

A s  w e  h a v e  t e s t i f i e d ,  m a n y  l a n d o w n e r s  w e r e  a l l o w e d  to p l a t  
and s u b d i v i d e  t h e i r  p r o p e r t i e s  and n e i t h e r  the f e d e r a l ,  n o r  the 
S t a t e ,  n o r  t h e  C i t y  g o v e r n m e n t s  a s s e r t e d  o w n e r s h i p  o v e r  t h e s e
e a s e m e n t s .  T h e  l a n d o w n e r s ,  s i n c e  the ti m e  of t h e i r  p a t e n t s ,  h a v e
p a i d  t a x e s  on the land i n c l u d e d  in the e a s e m e n t s  as if t h e y
d i d n ' t  exist. T h e s e  s a m e  l a n d o w n e r s  w e r e  a l l o w e d  to p l a c e  s t r u c­
t u r e s  a n d  i m p r o v e  t h e  la n d  c l a i m e d  by t h e  S t a t e  G o v e r n m e n t ,  and 
i n  s o m e  i n s t a n c e s ,  h a v e  c o n s t r u c t e d  m u l t i - m i l l i o n  d o l l a r  
b u i l d i n g s  w i t h i n  the e a s e m e n t s .  T h e  l a n d o w n e r s  N E V E R  k n e w  of the 
e x i s t e n c e  of the e a s e m e n t s  and m a n y  of t h e m  d o n ' t  k n o w  today. 
P a t e n t s  w e r e  i s s u e d  to h o m e s t e a d e r s  s h o w i n g  a 33' e a s e m e n t  f r o m  
c e n t e r l i n e  when, in fact, there w e r e  o u t s t a n d i n g  P u b l i c  L a n d  
O r d e r s  w h i c h  p u r p o r t e d  to e s t a b l i s h  50' a n d  100' e a s e m e n t s  f r o m  
t h e  c e n t e r l i n e  of c e r t a i n  roads. In the c a s e  of l o c a l  ro a d s ,
t h o s e  r o a d s  w e r e  n o t  even i d e n t i f i e d  b y  name.

W e  a p p r e c i a t e  the fact that y o u  and t h i s  c u r r e n t  a d m i n i s t r a­
t i o n  did n o t  c a u s e  the p r o b l e m s  w h i c h  are f a c i n g  t h e  land o w n e r s  
at the c u r r e n t  time. A s  you know, the p r i m a r y  f a i l u r e  w a s  the 
i n a b i l i t y  of t h e  l o c a l  B L M  o f f i c e s  in 1949 a n d  l a t e r  to c o m p l y

M a r c h  8, 1985
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w i t h  t h e  i n i t i a l  w i t h d r a w a l s  e s t a b l i s h e d  by the W a s h i n g t o n  o f f i c e  
of t h e  BLM. T h e s e  w i t h d r a w a l s  w e r e  n e v e r  s u r v e y e d  a n d  
r e s u l t i n g l y  p a t e n t e e s  s e t t l e d  the p r o p e r t y  n e v e r  k n o w i n g  the 
r i g h t s - o f - w a y  exi s t e d .

C o m m i t t e e  S u b s t i t u t e

L e t  us t a k e  t h i s  o p p o r t u n i t y  to e x p l a i n  the r a t i o n a l e  of the 
C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  141 a n d  w h y  w e  b e l i e v e  it 
h a s  a m i n i m a l  a n n u a l  f i s c a l  i m p a c t  upon the S t a t e  b u d g e t .  First, 
t h e  C o m m i t t e e  S u b s t i t u t e  d o e s  n o t  r e l i n q u i s h  the e a s e m e n t s  but 
a c c e p t s  t h e i r  c o n t i n u e d  e x i s t e n c e .  C o n s e q u e n t l y ,  any c o n d e m n a­
t i o n  p r o c e e d i n g s  w i l l  be s h o r t e n e d  to c o n s i d e r  o n l y  the q u e s t i o n  
o f  v a l u e .  T h e  C o m m i t t e e  S u b s t i t u t e  r e q u i r e s  the S t a t e  to p a y  
c o m p e n s a t i o n  for the v a l u e  of O N L Y  th a t  p o r t i o n  of v.he e a s e m e n t  
w h i c h  it u t i l i z e s  in e x t e n s i o n s  or w i d e n i n g s  of e x i s t i n g  roads.

W e  t h e r e f o r e  feel t h a t  the f i s c a l  n o t e  s h o u l d  n o t  be the 
v a l u e  of the e a s e m e n t s  t h r o u g h o u t  the S t a t e ,  b u t  s h o u l d  be 
l i m i t e d  to the a c t u a l  a c q u i s i t i o n  c o s t  for o n l y  t h o s e  r o a d s  w h i c h  
w i l l  be e x p a n d e d  in 1986 t h r o u g h  1990.

A s  y o u  h a v e  b e e n  a d vised, t h e  S u p r e m e  C o u r t  in A L T A  v. 
S t a t e , 6 6 7  P . 2d 714 ( A l a s k a  1983) d e c i d e d  th a t  if the h o m e s t e a d e r  
e n t e r e d  t h e  p r o p e r t y  b e f o r e  A u g u s t ,  1949, t h e  S t a t e  m u s t  p a y  
c o m p e n s a t i o n  f o r  any t a k i n g  b e c a u s e  the P L O  r i g h t - o f - w a y  d o e s  not 
e x i s t  as to t h a t  land. T h e r e f o r e ,  the a c q u i s i t i o n  c o s t  of t h a t  
l a n d  m u s t  be e x c l u d e d  f r o m  the fi s c a l  note. U n d e r  t h e  c i r c u m­
s t a n c e s ,  s i n c e  J u n e a u  a n d  F a i r b a n k s  w e r e  s e t t l e d  l o n g  b e f o r e  
1949, t h e  S t a t e  w i l l  a l r e a d y  be r e q u i r e d  to p a y  c o m p e n s a t i o n  for 
m o s t  of t h e  h i g h w a y  e x p a n s i o n  in t h o s e  l o c a t i o n s .  U n d e r  p r e s e n t  
C o u r t  d e c i s i o n s ,  we e s t i m a t e  that o n e - h a l f  of the e n t r i e s  in
K e n a i  a n d  A n c h o r a g e  o c c u r r e d  b e f o r e  1949. It is our b e l i e f ,
u n d e r  t h e  c i r c u m s t a n c e s ,  th a t  the fiscal n o t e  for the C o m m i t t e e
S u b s t i t u t e  for S e n a t e  B i l l  141 will be e x t r e m e l y  sm a l l .

T h e r e  has be e n  s o m e  d i s c u s s i o n  th a t  the C o m m i t t e e  S u b s t i t u t e  
f o r  S e n a t e  B i l l  141 will a s s i s t  o n l y  the t i t l e  c o m p a n i e s .  T h a t  
a l l e g a t i o n  is not true b e c a u s e  m a n y  l a n d o w n e r s  do not e v e n  ha v e  
t i t l e  i n s u r a n c e .  A d d i t i o n a l l y ,  w h e r e  t h e r e  is t i t l e  i n s u r a n c e
t h e  t i t l e  p o l i c y  iss u e d  on  a p i e c e  of p r o p e r t y  g o e s  b a c k  a n u m b e r  
of y e a r s  a n d  the v a l u e  of the p o l i c y  was c a l c u l a t e d  at the t i m e  
of i s s u a n c e .  The p r o p e r t i e s  ha v e  s u b s t a n t i a l l y  a p p r e c i a t e d  in 
v a l u e  a n d  the a m o u n t  of a c l a i m  is d i r e c t l y  p r o p o r t i o n a l  b e t w e e n  
t h e  a m o u n t  of land c o v e r e d  by the p o l icy. C o n s e q u e n t l y ,  the b u l k  
of t h e  l o s s e s  s u f f e r e d  w i l l  p r o b a b l y  be by i n d i v i d u a l  l a n d o w n e r s .
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O n c e  again, we w i s h  to r e i t e r a t e  o u r  d e s i r e  to w o r k  w i t h  the 
A d m i n i s t r a t i o n  in its c o n c e r n  to s e e k  some e q u i t a b l e  s o l u t i o n  t o  
t h i s  p r o b l e m .  It d o e s  not s e e m  to be in a n y o n e ' s  b e s t  i n t e r e s t  
to p u b l i c i z e  the fact t h a t  t h e  S t a t e  w i l l  t a k e  p r o p e r t y  w i t h o u t  
c o m p e n s a t i o n .  It d o e s  seem, h o w e v e r ,  i n  e v e r y o n e s 1 b e s t  i n t e r e s t  
to c o m e  to some isolution of t h i s  m a t t e r  l e g i s l a t i v e l y  to a v o i d  
c a s e - b y - c a s e  h a r d s h i p  su c h  as t h a t  s u f f e r e d  in the e a r l y  6 0 's by 
O t t o  S c h n i e d e r .  T h e  t i m e  h a s  c o m e  for t h i s  type of s o l u t i o n .  W e  
w o u l d  be m o r e  t h a n  w i l l i n g  to m e e t  w i t h  y o u  to d i s c u s s  w h a t e v e r  
e q u i t a b l e  s o l u t i o n  can be d e v i s e d .

W i t h  the r e d u c e d  f i s c a l  n o t e  of S e n a t e  B i l l  141 it is p o s­
s i b l e  t h a t  the d i s t a n c e  b e t w e e n  o u r  p o s i t i o n s  is n o w  s u r p r i s i n g l y  
n a r r o w e d .  Of c o u r s e ,  we h a v e  a l r e a d y  b e e n  in c o n t a c t  w i t h  
S e n a t o r  S t e v e n s  and t h e  e n t i r e  C o n g r e s s i o n a l  D e l e g a t i o n  w h o  
a s s u r e  us of t h e i r  c o o p e r a t i o n  in a t t e m p t i n g  e i t h e r  
a d m i n i s t r a t i v e l y  or  l e g i s l a t i v e l y  to r e q u i r e  f e d e r a l  m a t c h i n g  
f u n d s  to a c q u i r e  the p r o p e r t i e s  u n d e r  C o m m i t t e e  S u b s t i t u t e  SB 
141.

W e  a r e  m o r e  t h a n  w i l l i n g  to m e e t  w i t h  you at y o u r  e a r l i e s t  
c o n v e n i e n c e  in  A n c h o r a g e  o r  J u n e a u ,  to r e a c h  a n y  s e t t l e m e n t  for
t h e  c i t i z e n s  of the S t a t e  of A l a s k a .  W e  w i l l  c a l l  y o u  o n  M o n d a y ,
M a r c h  11, to a r r a n g e  a m e e t i n g .

S i n c e r e l y ,

G R O H ,  E G G E R S  & P R I C E

:hf

cc: Gov. W i l l i a m  S h e f f i e l d  
S e n a t o r  D o n  B e n n e t t  
S e n a t o r  J a n  F a i k s  

✓ S e n a t o r  J a c k  C o g h i l l  
S e n a t o r  R i c k  H a l f o r d  
S e n a t o r  T i m  K e l l y  
S e n a t o r  V i c  F i s c h e r
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V e r s i o n  #2
14-1108
M o e n
4 /19 /85  ^

IN T H E  S E N A T E  B Y  C O G H I L L

S E N A T E  J O I N T  R E S O L U T I O N  NO.

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to t h e  p a y m e n t  of  j u s t  c o m p e n­

s a t i o n  to l a n d o w n e r s  f o r  c e r t a i n  r i g h t s -  

o f - w a y  a c r o s s  l a n d  in  A l a s k a .

BE IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the F e d e r a l  G o v e r n m e n t  c r e a t e d  c e r t a i n  r i g h t s - o f - w a y  for 

h i g h w a y  p u r p o s e s  a c r o s s  l a n d  in the s t a t e  u n d e r  P u b l i c  L a n d  O r d e r  601, 

P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  L a n d  O r d e r  1613; 

a n d

W H E R E A S  the r i g h t s - o f - w a y  c r e a t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  n o t  

i d e n t i f i e d  in the p a t e n t s  i s s u e d  to A l a s k a  h o m e s t e a d e r s  n o r  w e r e  the 

o r i g i n a l  h o m e s t e a d e r s  i n f o r m e d  as to t h e  l o c a t i o n  o r  t r u e  w i d t h  o f  the 

r i g h t s - o f - w a y  c l a i m e d  f o r  h i g h w a y  p u r p o s e s  b y  t h e  F e d e r a l  G o v e r n m e n t  a c r o s s  

t h e i r  land; and

W H E R E A S  the o r i g i n a l  h o m e s t e a d e r s  a n d  t h e i r  s u c c e s s o r s  in i n t e r e s t  

h a v e  h a d  no k n o w l e d g e  of the c l a i m  of t h e  F e d e r a l  G o v e r n m e n t  to the r i g h t s -  

o f - w a y  a l o n g  or a c r o s s  t h e i r  p r o p e r t i e s  a n d  h a v e  o f t e n  u t i l i z e d  a n d  i m­

p r o v e d  the p o r t i o n  o f  the r i g h t - o f - w a y  c l a i m e d  b y  t h e  F e d e r a l  G o v e r n m e n t ;  

and

W H E R E A S  the e n f o r c e m e n t  o f  the r i g h t s - o f - w a y  w o u l d  b e  u n f a i r  to h o m e ­

st e a d e r s  w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  A l a s k a  s t a t e­

h o o d  i n  1959; a n d

W H E R E A S  the r i g h t s - o f - w a y  c r e a t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  not 

r e c o r d e d  in a n y  t e r r i t o r i a l  or s t a t e  r e c o r d i n g  o f f i c e  f o r  t h e  p u r p o s e  of 

p u b l i c  n o t i c e ;  and

W H E R E A S  the r i g h t  to u t i l i z e  the r i g h t s - o f - w a y  f o r  h i g h w a y  p u r p o s e s

-1-
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w a s  c o n v e y e d  to the s t a t e  in 1959; a n d

W H E R E A S  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  h a s  d e c l i n e d  to 

p a y  f e d e r a l  h i g h w a y  f u n d s  to the s t a t e  to a l l o w  the s t a t e  to p a y  just 

c o m p e n s a t i o n  to the l a n d o w n e r s  w h o s e  p r o p e r t i e s  are a f f e c t e d  b y  the r i g h t s -  

o f - w a y ;  a n d

W H E R E A S  U.S. S e n a t o r  T e d  S t e v e n s  h a s  a t t e m p t e d  i n  the F e d e r a l  A i d  

H i g h w a y  A c t  of  1970, sec. 138, to r e q u i r e  the U n i t e d  S t a t e s  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  to c o m p e n s a t e  the S t a t e  o f  A l a s k a  f o r  m o n e y  p a i d  as just 

c o m p e n s a t i o n  f o r  the t a k i n g  a n d  u t i l i z a t i o n  of the r i g h t s - o f - w a y ;

B E  IT R E S O L V E D  b y  the A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  the A l a s k a  d e l e g a­

t i o n  t o  U.S. C o n g r e s s  is u r g e d  to i n t r o d u c e  a n d  s u p p o r t  l e g i s l a t i o n  to 

r e q u i r e  r e i m b u r s e m e n t  b y  the U n i t e d  S t a t e s  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  to 

th e  S t a t e  o f  A l a s k a  for m o n e y  p a i d  b y  the s t a t e  as j u s t  c o m p e n s a t i o n  for 

t h e  u s e  o f  a n y  r i g h t - o f - w a y  c r e a t e d ,  e s t a b l i s h e d ,  or c l a i m e d  u n d e r  P u b l i c  

L a n d  O r d e r  601, P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  

L a n d  O r d e r  1613.

C O P I E S  of  this r e s o l u t i o n  s h a l l  b e  s e n t  to the H o n o r a b l e  T e d  S t e v e n s  

a n d  the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  a n d  the H o n o r a b l e  Don 

Y o u n g ,  U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  in C o n g r e s s .



M E M O R A N D U M

To: Committee members
From: Chairman Coghill
Date: February 19, 1985
Re: SB 141, Relinquishment of rights-of-way

As the attached background information will show, SB 141 is 
intended to release the State's claim to certain portions of highway 
rights-of-way which were not clearly identified in land patents. This 
has given rise to the problem faced by many landowners who live or hold 
land adjacent to highways the State now wishes to upgrade, straighten or 
expand and who have been or could be abruptly and without compensation 
deprived of land they assumed was theirs, and which their legal 
documents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government 
through public land orders or as a result of various Acts of Congress 
during territorial days, and did not necessarily make their way either 
to the homesteaders' patents or the district recorders' offices. This 
has subsequently caused heavy liabilities for the state's title 
insurance companies, who traditionally insure property based upon what 
has been recorded at the recorder's office,  not upon what has been
published in the Federal Register.

As this problem has evolved, the State Supreme Court has ruled that
the State's claims to the rights-of-way are valid, and fetoê lfftle
insurers, râ teP̂ than̂ th' 5̂- tate. ,  are liable for any claims by the
insured for takings for which the State has declined to compensate the
property-owner. K tKiL o-rfie-v<i -Uis
i : >xr*sL'r-Aa*) Ia -0  f^ C n , oA jL

Of l / A C ' f r — s
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I n t r o d u c e d :  2 / 8/85
R e f e r r e d :  T r a n s p o r t a t i o n

an d  R e s o u r c e s

1 IN T H E  S E N A T E B Y  C O G H I L L

2 S E N A T E  B I L L  NO. 141

3 IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an A c t  e n t i t l e d :  "A n  A c t  r e l e a s i n g  c l a i m s  of th e  s t a t e  10 l a n d  w i t h i n

11 is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  the s t a t e  t h a t  are

12 c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a nd m e n t a l  d i s t r e s s  to p e r s o n s  w h o

13 h o l d  t i t l e  to l and u n d e r  a r e s e r v a t i o n  to t h e  s t a t e  b y  v i r t u e  of 33 Stat.

14 616 (Act of  J a n u a r y  27, 1905); 47 Stat. 4 46 (Act of J u n e  30, 1932); 48

15 U.S. C .  secs. 321(a) - 327 (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14

16 F e d  Reg. 504 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749 (1951);

17 P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 3 7 8  (1958); or  D e p a r t m e n t a l

18 O r d e r  2665, 16 Fed. Reg. 10, 75 2  (1951).

19 *  Sec. 2. R E L I N Q U I S H M E N T  OF R I G H T - O F - W A Y .  T h e  c o m m i s s i o n e r  of t r a n s -

20 p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  v a c a t e  a n d  r e l i n q u i s h  to the a d j o i n -

21 ing p r o p e r t y  o w n e r s  a n y  a n d  a ll r i g h t s - o f - w a y  f o r  a road, r o a d w a y ,  h i g h w a y ,

22 tramway, trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  or

23 r e s e r v e d  u n d e r  33 Stat. 616 (Act of J a n u a r y  27, 1905); 47 Stat. 44 6  (Act of

24 J u n e  30, 1932); 48 U . S . C .  secs. 321(a) - 3 27 (Act of  J u l y  24, 1947); P u b l i c

25 L a n d  O r d e r  601, 14 Fed. Reg. 5048 (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed.

26 Reg. 10, 749 (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 237 8

27 (1958); or  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951) if the

28 r i g h t - o f - w a y  on  the e f f e c t i v e  d a t e  of thi s  A c t  is n o t  p h y s i c a l l y  o c c u p i e d

29 by a road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  t r ail, b r i d g e ,  o r  a p p u r t e n a n t

7 c e r t a i n  r i g h t s - o f - w a y ;  a nd p r o v i d i n g  f o r  a n  e f f e c t i v e

8 d a t e ."

9 BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

10 S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of thi s  A c t
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1 s t r u cture.

2 * Sec. 3. T A K I N G  OF  R I G H T - O F - W A Y  W I T H O U T  J U S T  C O M P E N S A T I O N  V O ID. T h e

3 v a c a t e d  a n d  r e l i n q u i s h e d  r i g h t - o f - w a y  u n d e r  sec. 2 of this A c t  m a y  n o t  be

4 taken, c l a i m e d ,  a s s e r t e d ,  o r  u s e d  b y  the s t a t e  w i t h o u t  the p a y m e n t  of j u s t

5 c o m p e n s a t i o n .

6 * Sec. 4. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of

7 this A c t  do no t  d i v e s t  t h e  s t a t e  of its i n t e r e s t  in a r i g h t - o f - w a y  to lan d

8 or r e q u i r e  c o m p e n s a t i o n  by  the s t a t e  f or l a n d  p h y s i c a l l y  o c c u p i e d  o n  the

9 e f f e c t i v e  d a t e  of this A c t  by a road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail,

10 b r idge, or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the r i g h t - o f - w a y

11 created, w i t h d r a w n ,  or  r e s e r v e d  u n d e r  t he A c t s  of  C o n g r e s s  a n d  t he o r d e r s

12 d e s c r i b e d  in sec. 2 of t his Act; n o r  do th e  p r o v i s i o n s  of this A c t  d i v e s t

13 the s t a t e  of a n  i n t e r e s t  i n  a n  e a s e m e n t  of s p e c i f i c  w i d t h  set o ut i n  the

14 o r i g i n a l  p a t e n t  f r o m  the s t a t e  o r  f e d e r a l  g o v e r n m e n t .

15 (b) E x p a n s i o n  b e y o n d  a n  e x i s t i n g  r o ad, r o a d w a y ,  h i g h w a y ,  t r a mway,

16 trail, b r i dge, or  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the p a y m e n t  of j u s t  com-

17 p e n s a t i o n  to t he o w n e r  of the l a n d  a n d  n o  o t h e r  acts or a c t i o n s  b y  the

18 s t a t e  c o n s t i t u t e  a p h y s i c a l  o c c u p a t i o n  w i t h i n  t he m e a n i n g  of this s e c tion.

19 T h e  s t a t e  has the b u r d e n  of p r o o f  to s h o w  b y  c l e a r  an d  c o n v i n c i n g  e v i d e n c e

20 that the p h y s i c a l  o c c u p a t i o n  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  of this

21 Act.

22 *  Sec. 5. A P P L I C A T I O N  T O  F E D E R A L  LAND. T h e  p r o v i s i o n s  of thi s  A c t  do

23 n o t  d i v e s t  the s t a t e  of its i n t e r e s t  in  a r i g h t - o f - w a y  that a f f e c t s  l a n d  in

24 w h i c h  f ee t i t l e  is, on t he e f f e c t i v e  d a t e  of  t h i s  Act, v e s t e d  in  t h e  U n i t e d

25 States of  A m e r i c a .

26 * Sec. 6. D E F I N I T I O N .  As  u s e d  i n  thi s  Act, " p h y s i c a l l y  o c c u p i e d "  m e a n s

27 the c o n s t r u c t i o n  of  the a c t u a l  r o a d w a y ,  i n c l u d i n g  its s h o u l d e r s  a n d  d i t c h -

28 ing, h i g h w a y ,  t r a mway, trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  t he

29 e f f e c t i v e  d a t e  of this Act.
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1 * Sec. 7. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  A c t  d o e s  n o t  r e l i e v e ,  alter,

2 or  v o i d  a v o l u n t a r y  c o n v e y a n c e  of  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  dedi-

3 c a t e d  by  plat.

4 * Sec. 8. E F F E C T I V E  DATE. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in  accor-

5 d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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M E M O R A N D U M  A p r i l  17, 1984

A n  A c t  r e l e a s i n g  c l a i m s  of the s tate w i t h i n  
c e r t a i n  r i g h t s - o f - w a y  
(Work O r d e r  No. 13-2222)

R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  (H 
L e g i s l a t i v e  Counsel_jJ2

Y o u  h a v e  r e q u e s t e d  the e n c l o s e d  b i l l  in final; b e c a u s e  the 
d r a f t  does n o t  a d d r e s s  c e r t a i n  a s p e c t s  that s e e m  n a t u r a l l y  
r a i s e d  b y  the bill, I h a v e  p r e p a r e d  the b i l l  in d r a f t  for 
y o u r  c o n s i d e r a t i o n .

T h e  b i l l  seems to be  a r e s p o n s e  to S t a t e  v. A l a s k a  L a n d  
T i t l e  Ass'n. 667 P . 2d 714 ( A l a s k a  1983), cert, den. 52 
U . S . L . W .  3509 ( January 9, 1984). W h i l e  I h a v e  r e v i e w e d  the 
case b r i e f l y  p r e p a r a t o r y  to p u t t i n g  the b i l l  into f o r m  for 
y o u r  i n t r o d u c t i o n ,  I c o n fess I h a v e  n o t  so u g h t  to b e c o m e  
a l t o g e t h e r  f a m i l i a r  w i t h  the law of that case.

But c e r t a i n  o b s e r v a t i o n s  m a y  be m a d e  r e g a r d i n g  the bill.

(1) T h e  b i l l  deals e x c l u s i v e l y  w i t h  the u s e  by the 
s tate of the b e n e f i t s  of the c i t e d  Acts of C o n g r e s s  and 
o r d e r s  of the D e p a r t m e n t  of the Interior.

How e v e r ,  as the A l a s k a  S u p r e m e  C o u r t ' s  o p i n i o n  i n d i­
cates in passing, m u n i c i p a l i t i e s  of the s t ate m a y  a v a i l  
t h e m s e l v e s  of the b e n e f i t s  of the Acts and orders. I 
h a v e  n o t  sought to e x t i n g u i s h  the a b i l i t y  of these 
m u n i c i p a l i t i e s  to u s e  the Ac t s  a n d  orders.

(2) T h e  r i g h t s - o f - w a y  are p r e s e n t l y  u s e d  b y  the s tate 
(or m u n i c i p a l i t i e s )  to s t r a i g h t e n  tne r i g h t - o f - w a y  or 
to w i d e n  or i m p r o v e  the roadbed. T h o s e  b e n e f i t s  w i l l  
c e a s e  if the bi l l  passes.

SUBJECT:

TO:

FROM:

POUCHY srAlECAPIKX

JUNEAU. ALASKA 998 I I

90/ 465 3800
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But the r i g h t s - o f - w a y  are also u s e d  b y  u t i l i t i e s  (of 
b o t h  a p u b l i c  a n d  p r i v a t e  nature) for s e w e r  a n d  w a t e r  
lines, n a t u r a l  gas lines, ele c t r i c  p o w e r  lines, a n d  so 
forth. T h e  b i l l  does n o t  ind i c a t e  w h e t h e r  t h e s e  r i g h t s  
c o n t i n u e  t h o u g h  it seems clear that they are put in 
some j e o p a r d y  b y  the e x t i n g u i s h m e n t  of the e s t a t e  on 
w h i c h  t h e y  rely. Do y o u  w i s h  to deal w i t h  t hese 
i s s ues? See, for example, AS 1 9 . 2 5 . 0 1 0  w h i c h  provi d e s :

Sec. 19.25.010. USE O F  R I G H T S - O F - W A Y  F O R  
U T I L I T I E S .  A  u t i l i t y  f a c i l i t y  m a y  be c o n s t r u c t e d ,  
placed, or m a i n t a i n e d  across, along, over, u n d e r  
or w i t h i n  a s tate r i g h t - o f - w a y  only in a c c o r d a n c e  
w i t h  r e g u l a t i o n s  p r e s c r i b e d  by the d e p a r t m e n t  and 
if a u t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  b y  the 
d epartment.

(3) W h i l e  I do n o t  h a v e  an a n s w e r  to suggest, I t h i n k  
it is p a t e n t l y  c l e a r  that the o u t e r  edge of the d i t c h­
ing, if any, a l o n g  the r o a d w a y  is not c l e a n  d e m a r c a t i o n  
o n  w h i c h  to b a s e  t itle to land; w h e t h e r  the e x i s t i n g  
p r o p e r t y  line r e f l e c t s  g o o d  p u b l i c  policy, or not, at 
l e a s t  the line is c l e a r l y  e s t a b liohed. I m a k e  this 
p o i n t  o n l y  b e c a u s e  the p r o v i s i o n s  of the Ac t s  of 
C o n g r e s s ,  orders of the I n t e r i o r  D e p a r t m e n t ,  a n d  the 
e f f o r t s  o f  the h i g h w a y  d e p a r t m e n t  h a v e  a l r e a d y  b e e n  a 
g o l d m i n e  for l a w yers and a source of a n x i e t y  to p r o p e r­
ty owners, t i tle i n s u r a n c e  c o m p a n i e s  and a n e w l y  a d d e d  
u n c e r t a i n t y  seems u n d e s i r e a b l e .  In this c o n n e c t i o n ,  
y o u  m a y  w i s h  to c o n s i d e r  the c o n c e p t s  i m p l i e d  in AS 
1 9 . 25.070.

(4) Finally, n o t e  that I have f o l l o w e d  the d r aft 
p r o v i d e d  to us in d r a f t i n g  this bill. But subsecs, 
(b) - (e) are a l t o g e t h e r  c o n t a i n e d  w i t h i n  (a) of the 
b i l l  a n d  are u n n e c e s s a r y .

If I m a y  b e  of f u r t h e r  assistance, p l e a s e  advise.

R A B : o j b
J 6 / 0 5 4  E n c l o s u r e
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R e l e a s e  o f  c l a i m s  o f  t h e  s t a t e  
( W o r k  O r d e r  No. 1 3 - 2 2 2 2 )

R e p r e s e n t a t i v e  C h a r l i e  B u s s e l l  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. B r a d l e y  <r^>

L e g i s l a t i v e  C o u n s e l / j O

T h e  a b o v e  d e s c r i b e d  b i l l  w a s  p r o v i d e d  to y o u  e a r l i e r  t o d a y  
at J o e  B r e w e r ' s  r e q u e s t .  A t  t h a t  t i m e  I a d v i s e d  Mr. B r e w e r  
t h a t  I w o u l d  b e  p r o v i d i n g  th.e c o m m i t t e e  w i t h  c o m m e n t s  on t h e  

b i l l .  ’ ' * *' •

(1) In  m y  m e m o r a n d u m  o f  A p r i l  17, I n o t e d  t h a t  n o t  o n l y  t h e  
s t a t e  b u t  a l s o  c e r t a i n  m u n i c i p a l i t i e s  of t h e  s t a t e  m a y  a v a i l  
t h e m s e l v e s  o f  the b e n e f i t s  o f  t h e  A c t s  o f  C o n g r e s s  a n d  
p u b l i c  l a n d  o r d e r s  in q u e s t i o n .  I s t a t e d  t h a t  the r i g h t s  of  
the m u n i c i p a l i t i e s  w e r e  n o t  e x t i n g u i s h e d  b y  t h e  b i l l .  I 
t h i n k  t h a t  I w a s  w r o n g  in p a r t  b u t  I b e l i e v e  t h a t  if the 
t y p i c a l  p h r a s e  " b y  the s t a t e "  is d e l e t e d  (for e x a m p l e ,  in 
the t i t l e  an d  at l i n e  28, p a g e  1 o f  t h e  b i l l ) ,  t h i s  p o s s i b l e  
a m b i g u i t y  is j. a m o v e d .  I b e l i e v e  t h a t  it is a l s o  d e s i r e a b l e  
to a c k n o w l e d g e  t h a t  n e i t h e r  t h e  s t a t e  n o r  m u n i c i p a l i t i e s  m a y  
a v a i l  thems.elves o f  t h e  b e n e f i t s  of  the e a s e m e n t s  a n d  s u b­
s e c t i o n s  (c) a n d  (d) s h o u l d  b e  c o n f o r m e d  to t h a t  e f f e c t .

(2) T h e  c o m m i t t e e  a s k e d  t h a t  the p h r a s e  " t h e  s u b s e r v i e n t  
e s t a t e "  b e  d e l e t e d  f r o m  s u b s e c t i o n  (b) a n d  t h a t  it b e  r e ­
p l a c e d  w i t h  " t h e  a d j o i n i n g  p r o p e r t y  o w n e r s  on  the e f f e c t i v e  
d a t e  of  t h i s  A c t " .  I h a v e  i n c l u d e d  t h e  p h r a s e  as r e q u e s t e d .

B u t  I n o t e  t h a t  i t  is p o s s i b l e  t h a t  t h e  s u b s t i t u t e d  p h r a s e  
h a s  a d i f f e r e n t  s u b s t a n t i v e  m e a n i n g  f r o m  t h a t  s u g g e s t e d  b y  
" t h e  s u b s e r v i e n t  e s t a t e " .

S U B J E C T :

TO:

FROM:

If I a m  c o r r e c t  t h a t  the b i l l  is a r e s p o n s e  to S t a t e  v. 
A l a s k a  L a n d  T i t l e  A s s ' n . ,  667 P . 2 d  714 ( A l a s k a  1983) , cert.
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d e n . , 52 U . S . L . W .  3 5 0 9  ( J a n u a r y  9 ,  1 9 8 4 ) ,  t h e  b i l l  a d d r e s s e s  
the e x e r c i s e  b y  t h e  s t a t e  a n d  m u n i c i p a l i t i e s  o f  t h e  s t a t e  o f  
r i g h t s  d e t e r m i n e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  to h a v e  b e e n  
c r e a t e d  b y  e a s e m e n t s  e s t a b l i s h e d  u r d e r  c e r t a i n  A c t s  o f  
C o n g r e s s  a n d  c e r t a i n  p u b l i c  l a n d  o r d e r s  o f  the U.S. D e p a r t ­
m e n t  o f  t h e  I n t e r i o r .

In a n  e a s e m e n t ,  t w o  e s t a t e s  ( s e p a r a t e  o w n e r s h i p  i n t e r e s t s )  
in t h e  s a m e  l a n d  a r e  c r e a t e d .  I n  an  e a s e m e n t ,  a r i g h t  o f  
u s e  is c r e a t e d  in  t h e  p r o p e r t y  o f  a n o t h e r .  A s  B l a c k ' s  L a w  
D i c t i o n a r y  i n d i c a t e s ,  a " s e r v i e n t  e s t a t e "  (or a " s u b s e r v i e n t  
e s t a t e " )  is o n e  t h a t  is b u r d e n e d  w i t h  a s e r v i t u d e  ( b e n e f i t )  
i n  f a v o r  o f  s o m e o n e  e l s e .  A n d  t h e  d o m i n a n t  e s t a t e  is t h e  
r i g h t  to a p a r t i c u l a r  u s e  t h a t  r e s u l t s  f r o m  t h e  e a s e m e n t .

In t h e  s i t u a t i o n s  d e s c r i b e d  i n  t h e  b i l l ,  the s t a t e  o r  t h e  
m u n i c i p a l i t y  o f  t h e  s t a t e  is t h e  o w n e r  o f  t h e  d o m i n a n t  
e s t a t e  i n  t h e  e a s e m e n t ;  t h e  o w n e r  o f  t h e  l a n d  a d j o i n i n g  t h e  
e a s e m e n t  w h o  a l s o  o w n s  t h e  l a n d  u n d e r  a n d  s u b j e c t  to t h e  
e a s e m e n t  is t h e  o w n e r  o f  t h e  s e r v i e n t  ( s u b s e r v i e n t )  e s t a t e .

f 1 »

It is the p e r s o n  w h o  o w n s  t h e  s e r v i e n t  e s t a t e  w h o  s h o u l d  
r e c e i v e  the r e l e a s e d  a n d  r e l i n q u i s h e d  e a s e m e n t ;  t h a t  p e r s o n  
w i l l  u s u a l l y  b e  t h e  p e r s o n  w h o s e  p r o p e r t y  " a d j o i n s "  t h e  l a n d  
s u b j e c t  to the d o m i n a n t  e a s e m e n t  b u t  t h e  b i l l  c o n f u s e s  t h i s  
d i s t i n c t i o n  b e c a u s e  t h e r e  w i l l  f r e q u e n t l y ,  p e r h a p s  t y p i c a l l y  
b e  t w o  p r o p e r t y  o w n e r s  w h o s e  l a n d  " a d j o i n s "  t h e  e a s e m e n t .

If I m a y  b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

R A B :oj b 
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j IN T H E  L E G I S L A T U R E  O F  T M E S T A T E  OF A L A S K A

/, T H I R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

>, A B I L L

6 F o r  an Act e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  of the state to land w i t h i n  

/ c e r t a i n  r i g h t s - o f - w a y ;  and p r o v i d i n g  for an e f f e c t i v e

H d a t e . "

9 B E  IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A SKA:

10 * S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  (a) T he p u r p o s e  of

11 sec. 2 of  this Act is to r e l e a s e  and r e l i n q u i s h  c e r t a i n  r i g h t s - o f - w a y

12 c l a i m e d  by the A l a s k a  D e p a r t m e n t  of  T r a n s p o r t a t i o n  an d  P u b l i c  F a c i l i t i e s .

13 (b) T h e  l e g i s l a t u r e  finds that sec. 2 of this Act is n e e d e d  to alle-

14 v i a t e  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a nd m e n t a l  d i s t r e s s  c a u s e d  by the

15 t a k i n g  of land by the s t a t e  w i t h o u t  jus t  c o m p e n s a t i o n .

16 * Sec. 2. AS  1 9 .25 is a m e n d e d  by  a d d i n g  a n e w  s e c t i o n  to read:

17 Sec. 19 . 2 5 . 2 6 0 .  R E L I N Q U I S H M E N T  O F  R I G H T - O F - W A Y .  (a) T he right-

18 o f - w a y  for a road, r o a d w a y ,  h i g h w a y ,  tramw a y ,  trail, b r i d g e ,  or a p p u r -

19 tenant s t r u c t u r e  c r e ated, w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  the A ct of

20 J a n u a r y  27, 1905, 33 Stat. 616, the Act of J u n e  30, 1932, 4? Stat.
ji '

21 446, the Act of J u l y  24, 1947, 61 Stat. 418, P u b l i c  L a n d  O r d e r s  601,

22 757, a n d  1613, a nd D e p a r t m e n t  of the I n t e r i o r  O r d e r  2665, as a m e nded,

23 that is not on  the e f f e c t i v e  d a t e  of this Act p h y s i c a l l y  o c c u p i e d  by

24 the r o a d w a y ,  s h o u l d e r ,  o r  d i t c h i n g  of a road, r o a dway, h i g h w a y ,  tram-

25 way, trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  is v a c a t e d  a nd relin-

26 q u i s h e d  and the v a c a t e d  a nd r e l i n q u i s h e d  r i g h t - o f - w a y  m a y  not be

27 taken, claim e d ,  a s s e r t e d ,  o r  u s e d  by  the state w i t h o u t  the p a y m e n t  of

28 j u s t  c o m p e n s a t i o n .

29 (b) T h e  p r o v i s i o n s  of (a) of t his s e c t i o n  r e l i n q u i s h  a nd r e l e a s e



1 to the a d j o i n i n g  p r o p e r t y  o w n e r s  on the e f f e c t i v e  d a t e  of this Act

2 t h a t  p o r t i o n  of the r i g h t - o f - w a y  c la i m e d ,  a s s e r t e d ,  or u s e d  by the

3 s t a t e  that is not p h y s i c a l l y  o c c u p i e d  by the roadway, shoulder, or

4 d i t c h i n g  of the r o a d w a y  b e f o r e  the e f f e c t i v e  dat e  of this Act.

5 (c) T he p r o v i s i o n s  of (a) of this s e c t i o n  do not d i vest the

6 s t a t e  of t i t l e  to land or  r e q u i r e  c o m p e n s a t i o n  by the s t ate for land

7 p h y s i c a l l y  o c c u p i e d  on the e f f e c t i v e  d a t e  of this Act by the roadway,

8 s h o u l d e r ,  or  d i t c h i n g  of a road, r o a d w a y ,  h i g h w a y ,  tramway, trail,

9 b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the right-

10 o f - w a y  c r e a t e d ,  w i t h d r a w n ,  or  r e s e r v e d  u n d e r  the A c t s  of C o n g r e s s  and

11 tho o r d e r s  d e s c r i b e d  in (a) of  thi s  s e c t i o n .

12 (d) A n y  e x p a n s i o n  b e y o n d  the e x i s t i n g  r o a dway, s h o u lders, or

13 d i t c h i n g  of a road, roadway, h i g h w a y ,  t r a mway, trail, bridge, or

14 a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the p a y m e n t  of just c o m p e n s a t i o n  to the

15 o w n e r  of  the land and no o t h e r  acts or a c t i o n s  by the s t ate c o n s t : - a t e

16 a p h y s i c a l  o c c u p a t i o n  by a r o a d w a y ,  s h o u l d e r ,  or  d i t c h i n g  w i t h i n  the

17 , m e a n i n g  of this section. T he s t a t e  has the b u r d e n  of  p r o o f  to s h o w  by

18 c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  that the p h y s i c a l  o c c u p a t i o n  by a road-

19 way, s h o u l d e r s ,  or d i t c h i n g  o c c u r r e d  b e f o r e  the e f f e c t i v e  date of this

20 Act.

21 (c) As u s e d  in this s e c tion, " p h y s i c a l l y  o c c u p i e d  by the road-

22 way, s h o u l d e r ,  or d i t c h i n g "  m e a n s  the c o n s t r u c t i o n  of the actual

23 r o a d w a y ,  s h o u l d e r s ,  or d i t c h i n g  b e f o r e  the e f f e c t i v e  d ate of this Act.

24 (f) T h i s  s e c t i o n  does not r e l i e v e  a p e r s o n  f r o m  an act for w h i c h

25 the p e r s o n  m a y  be r e s p o n s i b l e  r e g a r d i n g  a past t r a n s f e r  of a right-of-

26 w a y  or an i n t e r e s t  in a r i g h t- o f - w a y .

27 * Sec. 3. T h i s  Act takes e f fect i m m e d i a t e l y  in a c c o r d a n c e  •Jith AS 01.-

28 1 0 . 0 70(c).
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AN ACT

R e l a t i n g  t o  th e  d i s p o s i t i o n  o f  c e r t a i n  l e g a l  I n t e r e s t s  I n  la n d  
by th e  S t a t e  o f  A la sk a ;  and p r o v id i n g  f o r  an e f f e c t i v e  d a t e .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

• S e c t i o n  1 . PURPOSE. T h lo  Act l o  In t e n d e d  t o  a l l e v i a t e  the 

e conom ic  I i a r d s h lp  and p h y s i c a l  and m en ta l d i s t r e s s  o c ca s io n e d  by 

th e  t a k in g  o f  l a n d ,  by the  S ta t e  o f  A la ska , f o r  w h ic h  no compen­

s a t i o n  l a  p a id  t o  the  p e rsona  h o l d i n g  t i t l e  t o  th e  l a n d .  T h is  

p r a c t i c e  'las X'esu lted I n  f i n a n c i a l  d i f f i c u l t i e s  and the  

d e p r i v a t i o n  o f  peace o f  m ind r e g a r d in g  th e  s e c u r i t y  o f  one 's  

p o s s e s s io n s  to  many c i t i z e n s  o f  the  S ta te  o f  A la ska , and w h ic h ,  

i f  n o t  c u r t a i l e d  by la w ,  w i l l  c o n t in u e  to  a d v e r s e ly  a f f e c t  

c i t i z e n s  o f  t h i s  s t a t e .  Those pe rsons  who h o ld  t i t l e  t o  la n d  

u n d e r  a deed o r  p a t e n t  w h ic h  c o n t a in s  a r e s e r v a t i o n  t o  the  s t a t e  

by v i r t u e  o f  the  Act o f  June 30, 1932. c h .  320, Bee . 5. as added 
J u ly  24, 1947. c h .  313. 6l  S t a t .  4l 8, a re  s u b j e c t  t o  the  hazard 
i i f  h a v in g  the  S ta t e  o f  A la ska  take  t h e i r  p r o p e r t y  w i t h o u t  com­
p e n s a t i o n  because  a l l  p a t e n t s  o r  deeds c o n t a i n i n g  th e  r e s e r v a t i o n  

r e q u i r e d  by t h a t  f e d e r a l  Act r e s e r v e  to  the  U n i t e d  S t a t e s ,  o r  the 

s t a t e  c r e a t e d  o u t  o f  the  T e r r i t o r y  o f  A la sk a ,  a r ig h t-o f-way  f o r



ro ad s ,  roadways, tramways, t r a i l s ,  b r i d g e s ,  and a p p u r t e n a n t  

s t r u c t u r e s  e i t h e r  c o n s t r u c t e d  o r  to  be c o n s t r u c t e d .  E x cep t  

f o r  t h i s  r e s e r v a t i o n  th e  S t a t e  o f  A la sk a ,  u n d e r  the  A la ska  

c o n s t i t u t i o n  and the  c o n s t i t u t i o n  o f  th e  U n i t e d  S t a t e s ,  wou ld 

be r e q u i r e d  t o  pay Jus t  c om pe n sa t io n  f o r  any la n d  taken  f o r  a 

r ig h t- o f- w ay . I t  i s  d e c l a r e d  t o  be t h e  pu rpose  o f  t h i s  A ct to 

p l a c e  pe rsons  w i t h  la n d  so encumbered on a b a s is  o f  e q u a l i t y  

w i t h  a l l  o t h e r  p r o p e r t y  h o ld e r s  i n  the S ta t e  o f  A la sk a ,  t h e r e ­

by p r e v e n t in g  the  t a k in g  o f  p r o p e r t y  w i t h o u t  payment o f  Just 

c om pensa t io n  as p r o v id e d  by law ,  and I n  the  manner p r o v id e d  by 

l a w .

* S e c .  2 . TAKING OF PROPERTY UNDER RESERVATION VO ID . A f t e r  

the  e f f e c t i v e  d a te  o f  t h l 3 A c t ,  no agency o f  the  s t a t e  may take 

p r iv a t e ly - ow n e d  p r o p e r t y  by the  e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r ­

v a t i o n  to the  s t a t e  a c q u i r e d  u n d e r  th e  Act o f  June 30, 1932,

c h .  320, s e c .  5, as added J u l y  24, 1947, c h .  313, 61 S t a t .  410, 

and t a k in g  o f  p r o p e r t y  a f t e r  t h e  e f f e c t i v e  d a te  o f  t h i s  Act by 

th e  e l e c t i o n  o r  e x e r c i s e  o f  a r e s e r v a t i o n  to  the  s t a t e  u nde r  t h a t  

f e d e r a l  Act I s  v o i d .

* S e c .  3 . PROSPECTIVE APPLICATION. T h is  Act 3h a l l  n o t  be 

c o n s t ru e d  t o  d i v e s t  the  s t a t e  o f ,  o r  t o  r e q u i r e  c om pensa t io n  by 

the  s t a t e  f o r ,  any r ig h t- o f-way  o r  o t h e r  I n t e r e s t  I n  r e a l  
p r o p e r t y  w h ic h  was tak en  by the  s t a t e ,  b e fo re  the  e f f e c t i v e  da te  
o f  t h i s  A c t ,  by th e  e l e c t i o n  o r  e x e r c i s e  o f  i t s  - lg h t  to  take
p r o p e r t y  t h ro u g h  a r e s e r v a t i o n  a c q u i r e d  under  the Act o f  June 30, 

1932, c h .  320, s e c .  5, as added J u ly  24, 1947, c h .  313, 61 S t a t .  
418.

* S e c .  4 . SHORT T IT L E .  T h is  Act may he c i t e d  as the  It lghL- 

ol'-Way Act o f  1966.
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a l t e r  l t . i  passage and a p p r o v a l  o r  i.n the day I t  necomea law 

w i t h o u t  Much a p p r o v a l .
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IN THE L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l e a s i n g  c l a i m s  o f  t h e  s t a t e

to c e r t a i n  r i g h t s - o f - w a y ;  and p r o v i d i n g  

f o r  an e f f e c t i v e  d a t e . "

BE IT  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G S .

(a) The p u r p o s e  of t h i s  A c t  is to r e l e a s e  and r e l i n q u i s h  

c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  by  the A l a s k a  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s .

(b) The l e g i s l a t u r e  f i n d s  th a t  s e c t i o n  2 o f  t h i s  A c t  is 

n e e d e d  to a l l e v i a t e  e c o n o m i c  h a r d s h i p  and p h y s i c a l  a n d  m e n t a l  

d i s t r e s s  o c c a s i o n e d  by  the t a k i n g  of  the la n d  by  the S t a t e  of 

A l a s k a  w i t h o u t  just c o m p e n s a t i o n  b e i n g  p a i d  to t h e  p e r s o n  h o l d i n g  

t i t l e  to the land.

*Sec. 2. AS  19.25 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to

read:

Sec. 1 9 . 2 5 . 2 6 0  R E L I N Q U I S H M E N T  O F  R I G H T S - O F - W A Y .

(a) A n y  r i g h t - o f - w a y  for r o a d s ,  r o a d w a y s ,  h i g h w a y s ,  

t r a m w a y s ,  t r a i l s ,  b r i d g e s  and a p p u r t e n a n t  s t r u c t u r e s  

c r e a t e d ,  w i t h d r a w n ,  or r e s e r v e d  by the U n i t e d  S t a t e s  

G o v e r n m e n t  u n d e r  the A c t  of J a n u a r y  27, 1905, 33 Stat.

616, the Act of J u n e  30, 1932, 47 Stat. 446, the A c t  of

IN  THE SENATE
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J u l y  24, 1947, 61 Stat. 418, P u b l i c  L a n d  O r d e r s  601, 757 

a n d  1613, a n d  D e p a r t m e n t  of I n t e r i o r  O r d e r  2 6 65, as 

a m e n d e d ,  w h i c h  t h e  S t a t e  m a y  n o w  or in the f u t u r e  c l a i m  

o r  a s s e r t  a n d  w h i c h  is not c l a i m e d ,  a s s e r t e d  or u t i l i z e d  

b y  o c c u p a t i o n  w i t h  p h y s i c a l  i m p r o v e m e n t s  s h a l l  b e  a n d  

h e r e b y  are v a c a t e d ,  r e l e a s e d  and r e l i n q u i s h e d  and s h a l l  

not be t a k e n ,  c l a i m e d ,  a s s e r t e d  o r  u t i l i z e d  b y  t h e  S t a t e  

or its s u c c e s s o r s  in i n t e r e s t  w i t h o u t  p a y m e n t  of  just 

c o m p e n s a t i o n .

(b) T h e  p r o v i s i o n s  of  (a) of  th i s  s e c t i o n  r e l i n q u i s h  

and r e l e a s e  to t h e  a d j o i n i n g  p r o p e r t y  o w n e r ,  on the 

e f f e c t i v e  d a t e  of  th i s  Act, the b a l a n c e  of the r i g h t - o f -  

w a y  c l a i m e d ,  a s s e r t e d  or u t i l i z e d  by the S t a t e  w h i c h  is 

n o t  p h y s i c a l l y  o c c u p i e d  by r o a d w a y ,  s h o u l d e r  or d i t c h i n g  

a c t u a l l y  c o n s t r u c t e d  p r i o r  to the e f f e c t i v e  d a t e  of t h i s  

s e c t i o n .

(c) T h e  p r o v i s i o n s  of (a) o f  th i s  s e c t i o n  d o  n o t  d i v e s t  

the S t a t e  o f  its i n t e r e s t  in the r i g h t - o f - w a y  or r e q u i r e  

c o m p e n s a t i o n  b y  t h e  S t a t e  for land p h y s i c a l l y  o c c u p i e d  

o n  the e f f e c t i v e  d a t e  of th i s  Act by the r o a d w a y ,  

s h o u l d e r ,  o r  d i t c h e s  o f  a road, h i g h w a y ,  tr a i l ,  b r i d g e s  

or a p p u r t e n a n t  s t r u c t u r e  c o n s t r u c t e d  w i t h  the r i g h t - o f -  

w a y  c r e a t e d ,  w i t h d r a w n ,  or r e s e r v e d  u n d e r  t h e  A c t s  of 

C o n g r e s s  and the o r d e r s  d e s c r i b e d  in s u b s e c t i o n  (a) of 

t h i s  s e c t i o n .
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(d) T h e  p r o v i s i o n s  of (a) o f  th i s  s e c t i o n  do not d i v e s t  

t he S t a t e  of its i n t e r e s t  in a r i g h t - o f - w a y  w h i c h  

e f f e c t s  land in w h i c h  fee t i t l e  is, on the e f f e c t i v e  

d a t e  of th i s  Act, v e s t e d  in the U n i t e d  S t a t e s  of 

A m e r i c a .

(e) As u s e d  in this s e c t i o n ,  o c c u p a t i o n  w i t h  p h y s i c a l  

i m p r o v e m e n t s  s h a l l  m e a n  the a c t u a l  c o n s t r u c t i o n  of the 

r o a d w a y ,  s h o u l d e r s  and d i t c h i n g  p r i o r  to the e f f e c t i v e  

d a t e  of t h i s  Act.

(f) R o a d w a y ,  s h o u l d e r s  a n d  d i t c h i n g  w h i c h  is 

c o n s t r u c t e d  a f t e r  the e f f e c t i v e  d a t e  of th i s  s e c t i o n  o r  

a n y  e x p a n s i o n  o f  e x i s t i n g  r o a d w a y ,  s h o u l d e r s  and 

d i t c h i n g  w h i c h  r e q u i r e s  a d d i t i o n a l  p r o p e r t y  to c o n s t r u c t  

s h a l l  r e q u i r e  the p a y m e n t  of just c o m p e n s a t i o n  to the 

l a n d o w n e r .  N o  o t h e r  acts o r  a c t i o n s  by t h e  S t a t e  s h a l l  

c o n s t i t u t e  an o c c u p a t i o n  w i t h  p h y s i c a l  i m p r o v e m e n t s  

w i t h i n  the m e a n i n g  of th i s  s e c t i o n .  T h e  S t a t e  s h a l l  

h a v e  the b u r d e n  of  p r o o f  to s h o w  by c l e a r  and c o n v i n c i n g  

e v i d e n c e  t h a t  t h e  o c c u p a t i o n  by p h y s i c a l  i m p r o v e m e n t s  b y  

t h e  c o n s t r u c t i o n  of r o a d w a y ,  s h o u l d e r s  and d i t c h i n g  

o c c u r r e d  p r i o r  to the e f f e c t i v e  d a t e  of t h i s  sec t i o n .
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(g) N o t h i n g  in (a) of  t h i s  s e c t i o n  alters or  v o i d s  any 

v o l u n t a r y  p r i o r  c o n v e y a n c e  o f  the r i g h t s - o f - w a y  or an 

i n t e r e s t  in the r i g h t s - o f - w a y  d e s c r i b e d  in (a) o f  this 

s e c t i o n  to the s t a t e  o r  any o t h e r  i n d i v i d u a l  o r  

o r g a n i z a t i o n .

*Sec. 3. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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I N  T H E  S E N A T E  _  B Y  C O G H I L L
P R O P O S E D

COW\NUTtBE. S U B S T I T U T E  F O R  

S E N A T E  B I L L  NO. 141 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e q u i r i n g  j u s t  c o m p e n s a t i o n  for

the u l i l i z a t i o n  of c e r t a i n  r i g h t s - o f - w a y  

a n d  p r o v i d i n g  f o r  an e f f e c t i v e  d a t e . "

BE IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  

o f  t h i s  A c t  is t o  p r o v i d e  j u s t  c o m p e n s a t i o n  to  l a n d  o w n e r s  in 

A l a s k a  w h o  are s u f f e r i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  and 

m e n t a l  d i s t r e s s  b y  v i r t u e  of the s t a t e  u t i l i z i n g  c e r t a i n  r i g h t s -

o f - w a y  cre a t e d ,  w i t h d r a w n  or r e s e r v e d  u n d e r  33 S t a t .  616 (Act of

J a n u a r y  27, 1905); 47 Stat. 446 (Act o f  J u n e  30, 1932); 48 U. S . C .  

sec. 321(d) (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14

Fed. Reg. 5048 (1949); P u b l i c  Land O r d e r  757, 16 Fed. Reg. 10,

749 (1 951 ); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2 3 7 6 ,  2378

(1958); o r  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. T A K I N G  OF  P R O P E R T Y  W I T H O U T  C O M P E N S A T I O N  IS

B A R R E D .  A f t e r  the e f f e c t i v e  d a t e  o f  t h i s  Act, n o  a g e n c y  of  the 

S t a t e  m a y  take, u t i l i z e ,  o r  o c c u p y  a n y  r i g h t - o f - w a y  f o r  a road, 

r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c -



t u r e  c r e a t e d ,  w i t h d r a w n  o r  r e s e r v e d  u n d e r  33 S t a t .  616 (Act of 

J a n u a r y  27, 1905); 47 Stat. 446 (Act o f  J u n e  30, 1932); 48 U.S . C .  

secs. 3 2 1 ( d )  (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14 

Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10,

749 (1951 ); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2378

(1958); o r  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951 ) 

b e y o n d  t h a t  p o r t i o n  p h y s i c a l l y  o c c u p i e d  b y  a road, r o a d w a y ,  

h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  on the 

e f f e c t i v e  d a t e  o f  t h i s  A c t ,  w i t h o u t  p a y m e n t  of  j u s t  c o m p e n s a t i o n .

* Sec. 3. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) The 

p r o v i s i o n s  o f  t h i s  A c t  d o  n o t  r e q u i r e  t h e  S t a t e  t o  p a y  c o m p e n s a­

t i o n  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  o n  the e f f e c t i v e  d a t e  o f  t h i s  

act b y  a r o ad, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  or  

a p p u r t e n a n t  s t r u c t u r e  c o n s t r u c t e d  w i t h i n  t h e  r i g h t - o f - w a y  

c r e a t e d ,  w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  the A c t s  of  C o n g r e s s  and 

the o r d e r s  d e s c r i b e d  in sec. 2 of t h i s  Act; n o r  d o  t h e  p r o v i s i o n s  

o f  t h i s  A c t  r e q u i r e  t h e  p a y m e n t  of c o m p e n s a t i o n  b y  t h e  s t a t e  for 

t a k i n g ,  u t i l i z i n g  o r  o c c u p y i n g  an i n t e r e s t  in an e a s e m e n t  of 

s p e c i f i c  w i d t h  set o u t  in the o r i g i n a l  p a t e n t  f r o m  t h e  s t a t e  or 

f e d e r a l  g o v e r n m e n t ,  w h e t h e r  o r  n o t  p h y s i c a l l y  o c c u p i e d  o n  t h e  

e f f e c t i v e  d a t e  o f  t h i s  Act.

(b) E x p a n s i o n  b e y o n d  an e x i s t i n g  r o ad, r o a d w a y ,  h i g h w a y ,  

t r a m w a y ,  tra i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the 

p a y m e n t  o f  j u s t  c o m p e n s a t i o n  t o  the o w n e r  of the l a n d  o n l y  to the 

e x t e n t  t h a t  t h e  s t a t e  a c t u a l l y  takes, u t i l i z e s  o r  o c c u p i e s  b e y o n d
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t h e  p h y s i c a l  o c c u p a t i o n  as o f  the e f f e c t i v e  d a t e  o f  t h i s  Ac t .  

The s t a t e  h a s  the b u r d e n  o f  p r o o f  t o  s h o w  by c l e a r  and c o n v i n c i n g  

e v i d e n c e  the e x t e n t  of  the p h y s i c a l  o c c u p a t i o n  w h i c h  o c c u r r e d  

b e f o r e  t h e  e f f e c t i v e  d a t e  of  t h i s  act.

* Sec. 4. A P P L I C A T I O N  T O  F E D E R A L  LAND. T h e  p r o v i s i o n s  of

t h i s  A c t  d o  n o t  r e q u i r e  th a t  t h e  s t a t e  p a y  c o m p e n s a t i o n  f o r  

t a k i n g ,  u t i l i z i n g  o r  o c c u p y i n g  a r i g h t - o f - w a y  t h a t  a f f e c t s  l a n d  

in w h i c h  fee t i t l e  is, o n  the d a t e  o f  t h e  t a k i n g ,  u t i l i z a t i o n  o r  

o c c u p a t i o n ,  v e s t e d  in the U n i t e d  S t a t e s  of A m e r i c a .

* Sec. 5. D E F I N I T I O N .  A s  u s e d  in t h i s  Ac t ,  " p h y s i c a l l y

o c c u p i e d "  m e a n s  t h e  c o n s t r u c t i o n  of  the a c t u a l  r o a d w a y ,  i n c l u d i n g  

its s h o u l d e r s  and d i t c h i n g ,  h i g h w a y ,  t r a m w a y ,  t r a i l ,  b r i d g e ,  o r  

a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  the e f f e c t i v e  d a t e  o f  t h i s  Act.

* Sec. 6. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  A c t  d o e s  n o t

r e l i e v e ,  alter, o r  v o i d  a v o l u n t a r y  c o n v e y a n c e  of  a n  e a s e m e n t  

i n c l u d i n g  an e a s e m e n t  d e d i c a t e d  b y  plat.

* Sec. 7. E F F E C T I V E  D A T E .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e­

ly in  a c c o r d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

'
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ConrrcMof June 1, 1938 (52 S ta t.  609)',' *a  naieivle-I by th o  Act o f  J u ly  14'. 1945 (59 .C'
•" ymfxthi'ii irxawppbBaotiate^icoootxlapaodopoec ' t a t .  467), the e la to  o f  Vcrr.cn Icnr.e L o fste d t

has been established and that the requirements of law pertaining to the claim have been met, ftv the

The area described contain* 2,
• . djjxi

tent, acconling to the official plat of the lurvey of the . 'Iff.
Dependent Resurvey o T l c l a U y  f i le dsaid land, on file in the Bureau of Land Management:

A p r il  1 4 . 1 9 5 2 .  - i - , V  . •
NOW KNOW YE, That the UNITED STATES OF AMERICA, in consideration of the premises, 

DOES HEREBY ORANT unto the aaid claimant anil to the hcln of the said claimant the tract above 
described: TO HAVE AND TO HOLD the same, together with all the righta, privileges. Immunities, 
snd appurtenances, of whatsoever nature, thereunto belonging, unto the said claimant ami to the heirs 

I . and assigns of the said claimant forever; subject to (1) any vested and accrued water rights for min­
ing, agricultural, manufacturing, or other purposes, and righta to ditches and reservoirs used in connec­
tion with such water rights, as may be recognized and acknowledged by the local customs, laws, and 
decisions of courts: (2) the reservation of a right-of-way for ditches or canals constructed by the author­
ity f the United States, in accordance with the act of August 30. ISM (26 Stat, 391, 13 U. S. C. see. 
f • • md (3) the reservation of a right-of-way for roads, roadways, highways, tramways, trails, bridges, 
arm appurtenant structures constructed or to be constructed by or under authority of the United States 
or by any State created out of the Territory of Alaska. In actoriianre with the act of July 21. I!> 17 (61 
Stat, Aid, JB U. S. C. sec. 321d). There is also reserved to the United States a right-of-way for the 
construction of railroads, telegraph and telephone lines, in accordance with uvtion 1 of the act of March 
12.191-1 (38 Stat, 303, -IS U. S. C. sec. 303) Excepting nnd reserving, also, to the Cnltod 
States, nil ol’. pas, and other nlnr-ml deroslts. In the land so petented, to,“ether 
vrlth the right to prospect for, nine, end ronovc the sane according to the provisions 
of seld Act of June 1, 1938. This patent Is subject to s rirht-of-vay not exceeding 
. 33 feet In vidth, for roadwny snd public utilities purposes, to bo located along the 

’ south nr.d east brmdnrles of ssld lond.
,_.j, Pocorvln.- unto the "nldo-J Staton, Its r-omlttoo or llcorso,, the rl -ht ta or.tor 
u-wn, occi—• nr.d us on? -art or oil of snl.d lands for the pur-'-.cas -ro-ld-id In the 
Act cf Jino 10, 1920, (M Stat. l'Jop) and suojo-t to tho zrvr.itticns ar.d ItrltVl-na 
of Section £l: of said Aot, a* ar.er.dsd by tin Ant of Au-ust 2c, 1555 (.'.9 Stat. 21:6).

siX'1.'.

* • -,‘i. ,v»  * .•
; W. - .. - - .. • 

Wr-vFiKMKUn. MUllS,*!*®

4k ) JiSCG,
• in

L)-
titli

IK Testimony Whereof, the undersigned authorized officer of 
the Bureau of Land Management, in accordance with the 
provisions of the Act of June 17, 19-18 (62 Stat, 476), haa, 
in the name of the United States, caused these letters to be 
made Patent, and the Seal of the Bureau l*» be hereunto 
affixed.
Given under my hand, in the District of Columbia, the 

FOURTH day of OCTOftR in the year of
our Lord one thousand nine hundred and FE7T-FIV3 
and of the indcpendenccof the United States theone hundred 

w  and EIGHTIETH. .

For the Director, Bureau of Land Management

Patent Number.
c « r < -o')I ; s )  a •

B y -------------- ---------------------------------------------------
Acting O k/ ,  /Vr«T«XXX2C S e c t i o n

-•
• • ■ ■■■.-■• 
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II. T h r o u g h  R o a d s

a. R i c h a r d s o n  H i g h w a y

b . G l e n n  H i g h w a y

c. H a i n e s  H i g h w a y

d. S e w a r d - A n c h o r a g e  H i g h w a y  ( e x c l u s i v e  o f  t h a t  p a r t  t h e r e o f  w i t h i n  

b o u n d a r i e s  o f  t he C h u g a c h  N a t i o n a l  F o r e s t )

HIGHWAY RIGHT-OF-WAY

I . Alaska Highway

k. N o r t h  P a r k  B o u n d a r y -  

K a n t i s h n a  R o a d

1. N o m e - C o u n c i l  R o a d

m. S e w a r d  P e n i n s u l a - T r a m  R o a d

n. N o r t h w a y  J u n c t i o n -  

A i r p o r t  R o a d

o. P a l m e r - F i n g e r  Lalce- 

W a s i l l a  R o a d

p. C e n t r a l - C i r c l e  H o t  S p r i n g s -  

P o r t a g e  C r e e k  R o a d

q. S t e r l i n g  L a n d i n g - O p h i r  R e a d

r. D i l l i n g h a m - W o o d  R i v e r  R o a d

s. N o m e - B e s s i e  R o a d

IV. L o c a l  R o a d s  ( u n i d e n t i f i e d  b y  n a m e ;  5 0  f e e t  e i t h e r  s i d e  o f  c e n t e r  l i n e  

r i g h t - o f - w a y )

e. A n c h o r a g e - L a k e  S p e n a r d  H i g h w a y

f. F a i r b a n k s - C o l l e g e  H i g h w a y

III. F e e d e r  R o a d s

a. A b b e r t  R o a d

b. T a y l o r  H i g h w a y

c. P a l m e r - M a t a n u s k a - W a s i l l a -  

K n i k  R o a d

d. G l e n n  H i g h w a y  J u n c t i o n - F i s h o o k  

J u n c t i o n - W a s i l l a - K n i k  R o a d

e. S l a n a - N e b s a n a  R o a d

f. U n i v e r s i t y - E s t e r  R o a d

g. K e n a i  J u n e t i o n - K e n a i  R o a d

h. H a n l e y  H o t  S p r i n g s - E u r e k a  R o a d

i. P a x o n - M c K i n l e y  P a r k  R o a d  

j . I d i t a r o d - r l a t  R o a d

O F

Trteoo6Vr %
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DEPARTMENT OF LAW

O FF ICE  OF THE A TTORNEY GENERA L

M a r c h  5, 1985

REPLY TO:

□ 1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: (907) 276-3550

□ /if NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

BILL SH E FF IE LD , G O V E R N O R

POUCH K ■ STATE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: (907) 465-3600

l\ 6 5 - 3 6 0 3

Mr. B l a k e  Call, S e c r e t a r y  
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Ju n e a u ,  A K  9 9 811

Re: R e q u e s t  for O p i n i o n  on  S3 141
O u r  File: 3 6 6 - 3 8 0 - 8 5

D e a r  Mr. Call:

T h i s  l e t t e r  is i n  r e s p o n s e  to y o u r  r e q u e s t  f o r  o u r  
a n a l y s i s  o f  S B  141 w h i c h  h a s  as its s u b j e c t  m a t t e r  P u b l i c  L a n d  
O r d e r s  601, 757, 1613 a n d  D e p a r t m e n t  O r d e r  2665.

P u b l i c  L a n d  O r d e r s  601, 757, 1613 a n d  D e p a r t m e n t  O r d e r  
26 6 5  are r e s p o n s i b l e  f o r  the c r e a t i o n  o f  80 p e r c e n t  of the p u b l i c  
r o a d  r i g h t s - o f - w a y  in A l a s k a .  M o r e o v e r ,  the l e gal v a l i d i t y  of  
the r i g h t s - o f - w a y  a n d  e a s e m e n t s  c r e a t e d  b y  t h e s e  l a n d  o r d e r s  w a s  
u p h e l d  b y  the A l a s k a  S u p r e m e  C o u r t  a g a i n s t  n u m e r o u s  l e g a l  c h a l­
le n g e s  r a i s e d  b y  t h e  A l a s k a  L a n d  T i t l e  A s s o c i a t i o n  in a c a s e  th a t
w e n t  all t he w a y  u p  to the U.S. S u p r e m e  Court. See A l a s k a  L a n d
T i t l e  A s s o c i a t i o n  v. S t a t e  o f  A l a s k a , 667 P . 2 d  714 ^ A l a s k a  1983) , 
cert, d e n i e d , 104 S.Ct. TTfZj (1984).

T h e  e f f e c t  o f  SB 141 w o u l d  b e  to r e q u i r e  the s t a t e  to 
v a c a t e  a n d  r e l i n q u i s h  to c e r t a i n  p r i v a t e  l a n d o w n e r s  s i g n i f i c a n t  
p o r t i o n s  o f  p u b l i c  h i g h w a y  r i g h t s - o f - w a y  that w e r e  c r e a t e d  b y  P L O  
601, P L O  757, P L O  1 6 1 3 ’ a n d  D.O. 2665. S p e c i f i c a l l y ,  t h o s e  
p o r t i o n s  o f  t h e  r i g h t s - o f - w a y  n o t  p h y s i c a l l y  o c c u p i e d  o n  the 
effe.cti.ve d a t e  of the b i l l  w o u l d  h a v e  to b e  r e l i n q u i s h e d  b y  the 
state.

T h e r e  a r e  at l e a s t  t w o  m a j o r  l e g a l  c o n c e r n s  r a i s e d  b}r 
this b ill. T h e  f i r s t  i n v o l v e s  a r t i c l e  IX, s e c t i o n  6, o f  the 
A l a s k a  C o n s t i t u t i o n .  T h i s  p r o v i s i o n  r eads as follows:

S e c t i o n  6. P U B L I C  P U R P O S E .  No t a x  s h a l l  b e
le v ied, o r  a p p r o p r i a t i o n  o f  p u b l i c  m o n e y  m a d e ,  or

K T T 0 P N & .Y  O P IM io N
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p u b l i c  p r o p e r t y  t r a n s f e r r e d ,  n o r  s h a l l  t h e  p u b l i c  
c r e d i t  b e  used, e x c e p t  f o r  a p u b l i c  p u r p o s e .

The e a s e m e n t  r i g h t s  c r e a t e d  b y  P L O  601, P L O  757, 
P L O  1613, a n d  D.O. 2665 a r e  h e l d  in c o m m o n  b y  the g e n e r a l  p u b l i c .  
T h e s e  rights, the r e f o r e ,  a r e  a f o r m  o f  p u b l i c  p r o p e r t y .  T h e  
c l e a r  e f f e c t  o f  S e n a t e  B i l l  141 is to t r a n s f e r  th i s  p u b l i c  p r o p­
er t y  to c e r t a i n  p r i v a t e  i n d i v i d u a l s .  Th i s  is so b e c a u s e  the 
bill, w h i l e  r e l i n q u i s h i n g  p u b l i c  r o a d  e a s e m e n t s  h e l d  in c o m m o n  b y  
the g e n e r a l  p u b l i c ,  b e s t o w s  the r i g h t  to the f a i r  m a r k e t  v a l u e  o f  
t h e s e  e a s e m e n t s  u p o n  t h o s e  p r i v a t e  l a n d o w n e r s  w h o s e  p r o p e r t y  w a s  
p r e v i o u s l y  s u b j e c t  to them. S e e  s e c t i o n s  2 a n d  3 o f  SB 141. T h e  
b i l l ,  in effect, t r a n s f e r s  p u b l i c  p r o p e r t y  to p r i v a t e  i n d i v i d u a l s  
w h o  w o u l d  n o t  p a y  a n y t h i n g  to the s t a t e  f o r  the v a l u e  o f  the 
r i g h t s  t r a n s f e r r e d  to them. S u c h  a t r a n s f e r ,  on  its face, w o u l d  
a p p e a r  to v i o l a t e  the p u b l i c  p u r p o s e  p r o v i s i o n  of  t h e  s t a t e  C o n­
st i t u t i o n .  T h i s  is u n d e r s c o r e d  b y  the f a c t  t h a t  the p u b l i c ,  if 
it r e q u i r e s  the v a c a t e d  r o a d  e a s e m e n t  a r e a  f o r  f u t u r e  r o a d  
i m p r o v e m e n t ,  m u s t  p u r c h a s e  it b a c k  f r o m  p r i v a t e  o w n e r s h i p .  O n l y  
t h e s e  p r i v a t e  i n d i v i d u a l s  w o u l d  b e n e f i t  f r o m  this a r r a n g e m e n t  a n d  
the r e p u r c h a s e  costs w o u l d  p r o b a b l y  b e  s i g n i f i c a n t .  Thus, it is 
d i f f i c u l t  to u n d e r s t a n d  h o w  this b i l l  w o u l d  n o t  v i o l a t e  the p u b­
lic p u r p o s e  r e q u i r e m e n t  of  a r t i c l e  IX, s e c t i o n  6, o f  the A l a s k a  
C o n s t i t u t i o n  that m u s t  b e  m e t  w h e n e v e r  p u b l i c  propert)? is 
t r a n s f e r r e d .  1 /

A  s e c o n d  l e g a l  d i f f i c u l t y  c o n c e r n s  a r t i c l e  1, s e c t i o n  
1, o f  the A l a s k a  C o n s t i t u t i o n .  T h i s  p r o v i s i o n  p r o v i d e s  t h a t  all 
p e r s o n s  are e n t i t l e d  to e q u a l  r i g h t s  u n d e r  the l a w  and, c o n v e r s e­
ly, p r o h i b i t s  u n f a i r  d i s t i n c t i o n s  b e t w e e n  c l a s s e s  o f  p e r s o n s .

1 /  B e c a u s e  this b i l l  w o u l d  e l i m i n a t e  s i g n i f i c a n t  p o r t i o n s  of 
p u b l i c  r o a d  e a s e m e n t s ,  it w o u l d  m o s t  likel}' h a v e  a n e g a t i v e  
e f f e c t  o n  p u b l i c  a c c e s s  to v a r i o u s  a r e a s  o f  the state. A s  a 
r e s u l t ,  SB 141 a p p e a r s  to b e  i n c o n s i s t e n t  w i t h  a r t i c l e  VIII, 
s e c t i o n s  1 a n d  2 of  the A l a s k a  C o n s t i t u t i o n .  A r t i c l e  VIII, 
S e c t i o n  1 s t a t e s  t h a t  it is the p o l i c y  o f  the s t a t e  "to e n c o u r a g e  
the s e t t l e m e n t  of its l a n d s  a n d  d e v e l o p m e n t  o f  its r e s o u r c e s  b y  
m a k i n g  t h e m  a v a i l a b l e  f o r  m a x i m u m  u s e  c o n s i s t e n t  w i t h  the p u b l i c  
i n t e r e s t . "  A r t i c l e  VIII, s e c t i o n  2 r e q u i r e s  t h e  l e g i s l a t u r e  to 
" p r o v i d e  for the u t i l i z a t i o n ,  d e v e l o p m e n t ,  a n d  c o n s e r v a t i o n  of 
all n a t u r a l  r e s o u r c e s  b e l o n g i n g  to the s t a t e  . . . f o r  the
m a x i m u m  b e n e f i t  of its p e o p l e . "
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S ee A l e  v. State, 484 P . 2d 677 ( A l a s k a  1971); L e e g e  v. M a r t i n ,  
3 7 9  P . 2d 447 ( A l a s k a  1963) .

The e f f e c t  of this b i l l  is to d i v e s t  the g e n e r a l  p u b l i c  
o f  its r i g h t  to u t i l i z e  s i g n i f i c a n t  p o r t i o n s  o f  the p u b l i c  r o a d  
e a s e m e n t s  c r e a t e d  b y  p u b l i c  l a n d  o r d ers. S i n c e  t h e  e f f e c t  o f  
this d i v e s t m e n t  w o u l d  b e  to e l i m i n a t e  the p u b l i c ' s  r i g h t  to c l a i m  
t h e s e  p u b l i c  r o a d  e a s e m e n t s ,  o n l y  t h o s e  p r i v a t e  i n d i v i d u a l s  o w n­
ing l a n d  f r o n t i n g  o n  the p u b l i c  r o a d s  c r e a t e d  b y  t h e s e  l a n d  
o r d e r s  w o u l d  b e n e f i t  f r o m  this d i v e s t m e n t .  T h a t  is to say, a f t e r  
the e f f e c t i v e  d a t e  o f  t h i s  b i l l ,  the p u b l i c ,  a c t i n g  t h r o u g h  the 
state, w o u l d  h a v e  to p u r c h a s e  f r o m  this c l a s s  o f  i n d i v i d u a l s  the 
r i g h t  to u s e  t h e  s a m e  p u b l i c  r o a d  e a s e m e n t s  t h a t  w e r e  p r e v i o u s l y  
o w n e d  by  the public.

In sum, as m a t t e r s  s t a n d  now, the p u b l i c  r o a d  r i g h t s  
g r a n t e d  b y  t h e s e  l a n d  o r d e r s  are o w n e d  b y  all m e m b e r s  o f  the p u b­
lic in  common. S h o u l d  this b i l l  b e c o m e  law, it w o u l d  m e a n  t h a t  
the c a s h  v a l u e  o f  t h e s e  r i g h t s ,  r i g h t s  w h i c h  w e r e  f o r m e r l y  h e l d  
b y  all, w o u l d  b e  g r a n t e d  to a c l a s s  of p r o p e r t y  o w n e r s ,  i . e . , 
t h o s e  i n d i v i d u a l  p r o p e r t y  o w n e r s  f o r t u n a t e  e n o u g h  to o w n  l a n d  
f r o n t i n g  on  the v e r y  r o a d w a y s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r ­
ders. Thus the p r a c t i c a l  e f f e c t  o f  this b i l l  is to t a k e  a w a y  
p o t e n t i a l l y  v a l u a b l e  p r o p e r t y  r i g h t s  o w n e d  b y  t h e  g e n e r a l  p u b l i c  
as a w h o l e  and b e s t o w  t h e  r i g h t  to the f a i r  m a r k e t  v a l u e  o f  t h e s e  
r i g h t s  u p o n  a c l a s s  o f  p r i v a t e  i n d i v i d u a l s .  S i n c e  a r t i c l e  I, 
s e c t i o n  1 o f  the A l a s k a  C o n s t i t u t i o n  a d o p t s  t h e  p r i n c i p l e  t h a t  
" a l l  p e r s o n s  a r e  equal, and e n t i t l e d  to e q u a l  r i g h t s ,  o p p o r­
tuni t i e s ,  a n d  p r o t e c t i o n  u n d e r  the l a w , "  the g r a n t i n g  o f  s p e c i a l  
p r i v i l e g e s  b y  this b i l l  to a p a r t i c u l a r  c l a s s  at t h e  e x p e n s e  of 
the p u b l i c  m a y  v e r y  w e l l  v i o l a t e  this p r o v i s i o n .

A t  p r e s e n t ,  o n l y  o n e  c l a s s  o f  p e r s o n s  e x i s t s  r e l a t i v e  
to t h e  p u b l i c  r o a d  e a s e m e n t s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r d ers. 
T h i s  class is m a d e  u p  o f  m e m b e r s  of the g e n e r a l  p u b l i c  w h o  own 
t h e s e  p u b l i c  r o a d  e a s e m e n t s  in  c o m mon. S h o u l d  this b i l l  b e c o m e  
law, t h e s e  e a s e m e n t  r i g h t s  w o u l d ,  in effect, b e  t a k e n  f r o m  the 
g e n e r a l  public. 2/ T h e  r i g h t  to the c a s h  v a l u e  o f  t h e s e  p u b l i c  
r o a d  e a s e m e n t  r i g h t s  w o u l d  t h e n  b e  b e s t o w e d ,  n o t  o n  the g e n e r a l

2/ T h i s  " t a k i n g "  f r o m  e a c h  m e m b e r  o f  the p u b l i c  b y  i t s e l f  m a y  
v i o l a t e  a r t i c l e  XIII, s e c t i o n  16 o f  the A l a s k a  C o n s t i t u t i o n  w h i c h  
p r o v i d e s  that " n o  p e r s o n  s h a l l  b e  i n v o l u n t a r i l y  d i v e s t e d  o f  . . . 
h i s  i n t e r e s t s  in lands . . ." u n l e s s  the d i v e s t m e n t  is f o r  a 
p u b l i c  p u r p o s e  a n d  h e  is p a i d  j u s t  c o m p e n s a t i o n .
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p u b l i c  as a w h o l e ,  b u t  o n  a s p e c i a l  c l a s s  of  p r o p e r t y  owners. 
T h i s  b i l l ,  in e f f e c t ,  w o u l d  c r e a t e  t w o  c l a s s e s  o f  p e r s o n s :  the
o l a s s  o f  a l l  t h o s e  m e m b e r s  o f  the g e n e r a l  p u b l i c  w h o  do n o t  o w n  
r e a l  p r o p e r t y  f r o n t i n g  on  the r o a d w a y s  c r e a t e d  b y  the p u b l i c  l a n d  
o r d e r s  a n d  the c l a s s  of  t h o s e  p r o p e r t y  o w n e r s  w h o  do o w n  p r o p e r t y  
f r o n t i n g  o n  the r o a d w a y s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r d ers. 
T h i s  l a t t e r  c l a s s  w o u l d  t h e n  b e  g i v e n  the r i g h t  to the f a i r  m a r ­
k e t  v a l u e  o f  t h e  e a s e m e n t s  p r e v i o u s l y  o w n e d  b y  t h e  e n t i r e  p u b l i c .  
It is l i k e l y  t h a t  s u c h  d i s c r i m i n a t o r y  t r e a t m e n t  is b a r r e d  b y  
a r t i c l e  I, s e c t i o n  1, o f  the A l a s k a  C o n s t i t u t i o n .

S i n c e r e l y ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  GENERAI,

By: im**
J a n k  B. M c G e e
A s s i s t a n t  A t t o r n e y  G e n e r a l

JBM: e b c : p r m
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O r i g i n a l  s ponsor: C o g h i l l

I N  T H E  S E N A T E B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 141 ( T r a n s p o r t a t i o n )  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e q u i r i n g  j u s t  c o m p e n s a t i o n  f o r  the

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of  t h i s  A c t  

is to p r o v i d e  j u s t  c o m p e n s a t i o n  to l a n d o w n e r s  in the s t a t e  w h o  a r e  s u f f e r­

i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  b y  v i r t u e  o f  the 

s t a t e  u t i l i z i n g  c e r t a i n  r i g h t s - o f - w a y  c r e a t e d ,  w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  

3 3  Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act o f  J u n e  30, 

193 2 ) ;  48 U.S . C .  secs. 32 1 ( a )  - 3 2 7  (Act of  J u l y  24, 1947); P u b l i c  L a n d  

O r d e r  601, 14 Fed. Reg. 5 0 4 8  ( 1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 

10, 749 (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 3 7 8  (1958); or 

D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. T A K I N G  O F  P R O P E R T Y  W I T H O U T  C O M P E N S A T I O N  IS B A R R E D .  T h e  s tate 

m a y  n o t  take, u t i l i z e ,  or o c c u p y  a r i g h t - o f - w a y  f o r  a r o a d ,  r o a d w a y ,  h i g h­

w a y ,  t r a m w a y ,  trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  or 

r e s e r v e d  u n d e r  33 Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act of 

J u n e  30, 1932); 48 U . S . C .  secs. 3 2 1 ( a )  - 327 (Act o f  J u l y  24, 1947); P u b l i c  

L a n d  O r d e r  601, 14 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. 

R e g .  10, 749 (1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2 3 76, 2378

( 1 9 5 8 ) ;  o r  D e p a r t m e n t a l  O r d e r  2 6 65, 16 Fed. Reg. 10, 752 (1951) w i t h o u t  

p a y m e n t  o f  j u s t  c o m p e n s a t i o n  if t h e  r i g h t - o f - w a y  o n  the e f f e c t i v e  d a t e  of 

t h i s  A c t  is n o t  p h y s i c a l l y  o c c u p i e d  b y  a r oad, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  

t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e .

u t i l i z a t i o n  o f  c e r t a i n  r i g h t s - o f - w a y ;  a n d  p r o v i d i n g

f o r  a n  e f f e c t i v e  d a t e . "

PROPOSP.I^ Co m m it t e d  SUBSTITUTE C S S B  1 4 1 (Trsp)



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

I R f l l
WORK DRAFT

'
WORK DRAFT WORK DRAFT

* Sec. 3. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of 

t h i s  A c t  do n o t  r e q u i r e  c o m p e n s a t i o n  b y  the s t a t e  f o r  l a n d  p h y s i c a l l y  

o c c u p i e d  o n  the e f f e c t i v e  d a t e  of  t h i s  A c t  b y  a r o ad, r o a d w a y ,  h i g h w a y ,  

t r a m w a y ,  trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  

t h e  r i g h t - o f - w a y  cr e a t e d ,  w i t h d r a w n ,  or r e s e r v e d  u n d e r  the A c t s  o f  C o n g r e s s  

a n d  the o r d e r s  d e s c r i b e d  i n  sec. 2 o f  this Act; n o r  do t h e  p r o v i s i o n s  of 

t h i s  A c t  r e q u i r e  c o m p e n s a t i o n  b y  t h e  s t a t e  f o r  t a k i n g ,  u t i l i z i n g ,  o r  o c c u­

p y i n g  a n  i n t e r e s t  in a n  e a s e m e n t  o f  s p e c i f i c  w i d t h  set o u t  in  t h e  o r i g i n a l  

p a t e n t  f r o m  the s t a t e  o r  f e d e r a l  g o v e r n m e n t  w h e t h e r  or  n o t  p h y s i c a l l y  

o c c u p i e d  o n  the e f f e c t i v e  d a t e  o f  t h i s  Act.

(b) E x p a n s i o n  b e y o n d  a n  e x i s t i n g  road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  

t r a i l ,  b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  t h e  p a y m e n t  o f  j u s t  c o m­

p e n s a t i o n  to the o w n e r  o f  t h e  l a n d  o n l y  to the e x t e n t  t h a t  t h e  s t a t e  

a c t u a l l y  takes, u t i l i z e s ,  or  o c c u p i e s  b e y o n d  the p h y s i c a l  o c c u p a t i o n  w i t h i n  

t h e  m e a n i n g  of  t h i s  s ection. T h e  s t a t e  h a s  t h e  b u r d e n  o f  p r o o f  to s h o w  b y  

c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  p h y s i c a l  o c c u p a t i o n  o c c u r r e d  b e f o r e  

t h e  e f f e c t i v e  da t e  of t h i s  Act.

* Sec. 4. A P P L I C A T I O N  T O  F E D E R A L  LAND. T h e  p r o v i s i o n s  of th i s  A c t  do 

n o t  r e q u i r e  the. s t a t e  to p a y  c o m p e n s a t i o n  for taking, u t i l i z i n g ,  or o c c u p y­

in g  a r i g h t - o f - w a y  that a f f e c t s  l a n d  i n  w h i c h  fee t i t l e  is, on t h e  d a t e  of 

t h e  t a k ing, u t i l i z a t i o n  o r  o c c u p a t i o n ,  v e s t e d  i n  t h e  U n i t e d  S t a t e s  of 

A m e r i c a .

*  Sec. 5. D E F I N I T I O N .  As  u s e d  i n  this Act, " p h y s i c a l l y  o c c u p i e d "  m e a n s  

t h e  c o n s t r u c t i o n  o f  the a c t u a l  r o a d w a y ,  i n c l u d i n g  its s h o u l d e r s  a n d  d i t c h­

ing, h i g h w a y ,  t ramway, trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  the 

e f f e c t i v e  da t e  of this Act.

* Sec. 6. R E T R O A C T I V E  A P P L I C A T I O N .  Th i s  A c t  d o e s  n o t  r e l i e v e ,  alter, 

o r  v o i d  a v o l u n t a r y  c o n v e y a n c e  o f  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  d e d i­

c a t e d  b y  plat.

C S S B  1 4 1 (Trsp) -2-
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* Sec. 7. E F F E C T I V E  D A T E .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r­

d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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IN T H E  S E N A T E  B Y  C O G H I L L

S E N A T E  B I L L  NO.

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  o f  the s t a t e  to l a n d  w i t h i n

c e r t a i n  r i g h t s - o f - w a y ;  a n d  p r o v i d i n g  for an e f f e c t i v e  

d a t e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  THE S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of this A c t  

is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  the s t a t e  t h a t  are 

c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  to p e r s o n s  w h o  

h o l d  t i t l e  to l a n d  u n d e r  a r e s e r v a t i o n  to the s t a t e  b y  v i r t u e  of 33 Stat. 

616 (Act of J a n u a r y  27, 1905); 47 Stat. 446 (Act of  J u n e  30, 1932); 48 

U. S . C .  secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14 

Fed. Reg. 50 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749 (1951); 

P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 3 7 8  (1958); a n d  D e p a r t m e n t a l

O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. R E L I N Q U I S H M E N T  O F  R I G H T - O F - W A Y .  T h e  c o m m i s s i o n e r  of  t r a n s­

p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  v a c a t e  a n d  r e l i n q u i s h  to the a d j o i n­

ing p r o p e r t y  o w n e r s  a n y  a n d  a l l  r i g h t s - o f - w a y  f o r  a road, r oadway, h i g h w a y ,  

t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  or 

r e s e r v e d  u n d e r  33 Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act of 

J u n e  30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c  

L a n d  O r d e r  601, 14 Fed. Reg. 50 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. 

Reg. 1 0, 749 (1951 ); Public. L a n d  O r d e r  1613., 23 Fed. Reg. 2376, 2378

(1958); or D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951 ) if the 

r i g h t - o f - w a y  on the e f f e c t i v e  d a t e  of this A c t  is n o t  p h y s i c a l l y  o c c u p i e d  

b y  a road, r o a d w a y ,  h i g h w a y ,  tramway, trail, b r i d g e ,  or a p p u r t e n a n t



j \ c L
* Sec. 7. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  s ^ t f i o n  do e s  n o t  r e l i e v e ,  

alter, or v o i d  a v o l u n t a r y  c o n v e y a n c e  o f  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  

d e d i c a t e d  b y  plat.

* Sec. 8. E F F E C T I V E  DATE. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r­

dan c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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SENATE BILL NO.

I N  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  o f  t h e  s t a t e  to l a n d  w i t h i n

c e r t a i n  r i g h t s - o f ~ w a y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

BE  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :/

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  o f  th i s  A c t

is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  t h e  s t a t e  t h a t  are

c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  to p e r s o n s  w h o
I 6 U & *  ? M  rt'$e*wlT<ry) /h p A & « \ $

h o l d  t i t l e  to l a n d  u n d e r ^ ^ p a f e i ^  c o n t a i n i n g  a r e s e r v a t i o n  to the s t a t e  b y

v i r t u e  o f  33 Stat. 616 (Act o f  J a n u a r y  27, 1905); 47 Stat. 446 (Act of

J u n e  30, 1932); 48 U.S . C .  secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c

L a n d  O r d e r  601, 14 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed.

Reg. 10, 749 (1951 ); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 23 7 8

(1958); a n d  D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. R E L I N Q U I S H M E N T  OF  R I G H T - O F - W A Y .  ( a f  T h e  c o m m i s s i o n e r  o f  the
<jt>7 -flu.

D e p a r t m e n t  o.f T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  shall^ v a c a t e  a n d
------ tsYl/ n

r e l i n q u i s h M : h e  right^-of-way f o r  j l  r o a d ?  r o a d w a y f  h i g h w a y , 5 tramway*, trail;! 

b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e '’creat e d ,  w i t h d r a w n  o r  r e s e r v e d  u n d e r  33 

Stat. 616 (Act o f  J a n u a r y  2.7, 1905); 47 Stat. 446 (Act o f  J u n e  30, 1932); 

48 U.S.C. secs. 321(a) - 327 (Act o f  J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 

14 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749

O'r'
(1951); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2378 (1958); ajid* D e p a r t­

m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 ( 1951) if the r i g h t - o f - w a y  on  the 

e f f e c t i v e  da t e  o f  this A c t  is n o t  p h y s i c a l l y  o c c u p i e d  b y ,  the— roa-dwa-y, 

shoulde-rv-or— d-it-ehi-ng— of^-A-road-, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,

IN THE SENATE BY COGHILL



or a p p u r t e n a n t  str u c t u r e .

( b L — T h e — p r o v i s i o n s  of ("aj o f  this s e c t i o n  r e l i n q u i s h  a n d — r e l e a se — to 

^ t h e  a d j o i n i n g  p r o p e r t y  o w n e r s  o n  t h e  e f f e c t i v e  d a t e ) o f  t h i s  Act) th a -t.=— p o r -'-, 

jd-on— o f  ~ t h e — right-- o f - w a y  -cl aimed-.— a s s e r t  e d or  u s  e d __b,v--t:-he— statre~tha:tr~:fs~ncrt 

W s  i c a l l v  -occup i e d  b y  the r o a d w a y ,  s h o u l d e r ,  n r  dit-rhing n f  f-Tip-jytfufaay 

b e f o r e — t h e — ef-feetr«7e— da t e — erf-thirsTSnr;

* Sec. 3. T A K I N G  O F  R I G H T - O F - W A Y  W I T H O U T  J U S T  C O M P E N S A T I O N  VOID. T h e  

v a c a t e d  a n d  r e l i n q u i s h e d  r i g h t - o f - w a y  u n d e r  sec. 2 o f  t h i s  A c t  m a y  n o t  b e  

taken, c l a i m e d ,  a s s e r t e d ,  or  u s e d  b y  t h e  s t a t e  w i t h o u t  t h e  p a y m e n t  o f  j u s t  

c o m p e n s a t i o n .

* Sec. 4. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of
•fCj w b z m f-/"I i 1 S> Hfhf-

th i s  A c t  do n o t  d i v e s t  the s t a t e  o f  fei^3j-e to l a n d  o r  r e q u i r e  c o m p e n s a t i o n

b y  the s t a t e  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  on  the e f f e c t i v e  d a t e  o f  this A c t

by^- fehe- r o a  dway-,— shoulder, nr di trhfn-g-c3 a r o ad, r o a d w a y ,  h i g h w a y ,  t r amway,

trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the r i g h t -

o f - w a y  cre a t e d ,  w i t h d r a w n ,  or r e s e r v e d  u n d e r  t h e  A c t s  o f  C o n g r e s s  a n d  the
l\ lo s  d o  "Uu l  a<i.r <dK<yt

o r d e r s  d e s c r i b e d  in sec. 2 of this A c t . £ ! * Z r9*tJ ?  **SZT-W AZ* In -CT-U- /3cAT3U,r A i m i W u
-fz/jlMdA <$0</&>nsyrvUt'*'

(b) E x p a n s i o n  b e y o n d  the e x i s t i n g  (r o a d wa y , — s h o u l d  er-s-̂ — or - d i t c h i n g — ofj 

erjroad, r o a d w a y ,  h i g h w a y ,  tr a m w a y ,  trail, b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  

r e q u i r e s  the p a y m e n t  o f  j u s t  c o m p e n s a t i o n  to the o w n e r  o f  the l a n d  a n d  no  

o t h e r  acts o r  a c t i o n s  b y  the s t a t e  c o n s t i t u t e  a p h y s i c a l  o c c u p a t i o n  b y  a 

r o a d w a y ,  s h o u l d e r ,  or d i t c h i n g  w i t h i n  t h e  m e a n i n g  o f  th i s  s e c t i o n .  T h e  

s t a t e  h a s  the b u r d e n  o f  p r o o f  to s h o w  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  

the p h y s i c a l  o c c u p a t i o n  b y  a r o a d w a y ,  s h o u l d e r s ,  o r  d i t c h i n g  o c c u r r e d  

b e f o r e  the e f f e c t i v e  da t e  of this Act.

* Sec. 5. D E F I N I T I O N .  As u s e d  in th i s  Ac t ,  " p h y s i c a l l y  occupied^jky— t h e  

roadway-;— s hould e r ,~o-r— d-it-chi-ng^j m e a n s  the c o n s t r u c t i o n  o f  the a c t u a l  r o a d -  

w a y ,fcahee-l d e r sT— or. H i tch.i:zgj b e f o r e  the e f f e c t i v e  d a t e  o f  this Act.

* Sec. 6. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  s e c t i o n  do e s  n o t  r e l i e v e  (a^J

-2-
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a p a s i

* Sec. 7. E F F E C T I V E  DATE, 

d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .

Th i s  A c t  t akes e f f e c t  i m m e d i a t e l y  in a c c o r -

\ L t V l A j  
<]%)
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MEMORA NDUM

To: Senator Coghill
From: John Manly
Date: February 20, 1985
Re: People for today's hearing

For the hearing this afternoon on SB 141, relenquishing certain 
State highway rights-of-way, we are expecting participation by the 
following individuals:

Cl i f  Groh, Counsel for the Alaska Land Title Association
Commissioner Dick Knapp, DOT/PF
Barry Moorehead, Federal Highway Administration
O^Gatr-BearteyrTcmnseT^  ̂ . xait--T4t4-e
Eric Everbach, Counsel for Tycor
Michael Condon, an associate of Cl i f  Groh
Michael Price, an associate of Cl i f  Groh
Jack McGee, of the Attorney General's office
Ned Fahrquar, Department of Natural Resources
'XnA; Vi'tto' 1/1 W i y -

7crv* Le-i^h O u j  t P i L d-'ik*-  Ti'tle. i*  —



sb 141 draft

/- v £(■zj) Notwithstanding any other provision of law, a person who holds title 

to land conveyed in a patent issued by the United States which is or may 

be effected by a right-of-way or easement authorized by

[INSERT PLOs, etc] 

may, before January 1, 1990, apply to the department of transportation 

and public facilities for relinquishment of all or a portion of the 

right-of-way or easement.

(b) A person who applies for relinquishment of a right-of-way or

easement or a portion of a right-of-way or easement ŝhall apply on a

form approved by the department, and shall submit a copy of the patent
e&frctedL by fite-

that conveyed the land a4a^ceat__to_th«-right-of-way or easement, and a 

plat of the land showing the right-of-way or easement and indicating 

that portion of the right-of-way or easement the person is requesting 

the State to relinquish.

(c) Up&fr receipt of an application for relinquishment of a right-of-way 

or easement, the commissioner of transportation and public facilities 

shall decide w4=fetê =>i86̂ day5 whether or not the right-of-way or easement 

or a portion of it shall be relinquished. The commissioner shall 

consider the provisions of the patent; the federal laws, public land 

orders and departmental orders effecting the patent; the existence of 

improvements within the right-of-way or easement before the effective 

date of this Act; projected or anticipated public use of the right-of-  

way or easement; and any other information pertinent to the public or 

private usage of the land.

( d) l f  the commissioner determines that a public need does not exist, 

he shall convey the right-of-way or easement or a portion thereof to the 

applicant i f  the applicant is the rightful holder of t it le to the 

adjoining property.

(z) If the commissioner determines that a public need for the right-of-  

way or easement continues to exist and that the State will therefore not 

relinquish its rights, the commissioner shall notify the applicant of 

the decision by mail and shall state the reasons supporting the denial.

A person whose application has been denied under this section may 

reapply after a period of two years has elapsed after the date of 

denial.

(-f)lf the commissioner fails to make a determination on an application 

under (3) of this section before 120 days has elapsed, the applicant may

record a claim of___________________at the &pprei?r£a45e recorder's office^ervm '̂tloa
r\A vtfkich  'tt'LC p dtiw faA  [omA  \<7 LOCdfaA.,
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SENATOR
JOHN B. “JACK” COGHILL

Chairman

Senator Jan t'aiks -Vice Chairman 
Senator Milch Abood 
Senator Paul Fischer 

Senator Joe Joscphson

A la s k a
POUCH V

JUNEAU, ALASKA 99811
(907) 465-4921

MEMORANDUM

S e n a t e  C o m m i t t e e  

o n  

T r a n s p o r t a t i o n

To:
From:
Date:
Re:

Committee Memberŝ  
Committee Staff //fa 
March 6, 1985 '
Background material for SB 141

This afternoon at 3:30 the committee will consider SB 141, relinquishing 
certain rights-of-way of the State. As you will recall, this bill was 
scheduled for a hearing two weeks ago, and was removed from the 
committee's calendar at the request of its proponents.

Included with SB 141 in today's packet are the following materials, some 
of which are duplicative of information you received last time:

-  A proposed committee substitute, which takes the approach of, 
rather than relinquishing all the rights-of-way, requiring instead that 
the State compensate for the portions of right-of-way they use, as i f  
they had been relinquished.

-  The proponents' summary of the issue, and committee staff 
synopsis of the problem.

-  Relevant Federal Acts of 1947 and 1970.

-  Two federal patents, dated 1952 and 1955, and a subdivision plat 
of land patented by the 1952 patent.

-  A l ist  of the identified highways effected by this issue.

-  DOT/PF fiscal no+e and bill analysis that the cost to the State 
would be $227 million annually, and that DOT/PF would rather settle the 
cases on an individual basis.

-  Federal Highway Administration bill analysis that the federal 
government could not participate in repurchasing the relinquished rights 
of way.

-  Attorney General's opinion that the bill would violate several 
provisions of the Alaska Constitution.

is>tate l e g i s la t u r e



M E M O R A N D U M  RE H O U S E  BILL 

T O  R E L I N Q U I S H  R I G H T S - O F - W A Y

A l a s k a  a c h i e v e d  s t a t e h o o d  t w e n t y - f i v e  y ears ago. B e f o r e  

sta t h o o d  the D e p a r t m e n t  of Inter i o r ,  t h r ough c e r t a i n  P u l i c  Land 

Orders, took r i g h t s - o f - w a y  for roads from l a n d o w n e r s  w i t h o u t  com-, 

p e n s a t i n g  the l a n d o w n e r s .  S i n c e  s t a t e h o o d  the D e p a r t m e n t  of 

T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  (DOTPF) , ac t i n g  for the 

State of A l a s k a ,  iL s t i l l  t a k i n g  p r i vate p r o p e r t y  w i t h o u t  c o m p e n­

sat i n g  the l a n d o w n e r s .

In 1966, the A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  Ch. 92 

(HB 415 am) w h i c h  p r o h i b i t e d  such takings by the State. The 

p u r p o s e  of the law was to " a l l e v i a t e  e c o n o m i c  h a r d s h i p  and p h y s i c a l  

and m e n t a l  d i s t r e s s  o c c a s i o n e d  by the taking of land by the S t a t e  

of A l a s k a  [for] w h i c h  no c o m p e n s a t i o n  is paid Co the p e r s o n  

h o l d i n g  title to the la n d . "  The L e g i s l a t u r e  p r o h i b i t e d  any 

further u t i l i z a t i o n  of r i g h t s - o f - w a y  pursuant to v a r i o u s  P u b l i c  

Land O r d e r s  and f e d e r a l  acts.

At the time of S t a t e h o o d  the State rec e i v e d  a quit 

c l a i m  deed f r o m  the f e d e r a l  g o v e r n m e n t  c o n v e y i n g  to the S t a t e  

c e r t a i n  roads b u i l t  by the U n i t e d  States. DOTPF c l a i m s  that the 

quit c l a i m  de e d  al s o  c o n v e y e d  c e r t a i n  e a s e m e n t s  or r i g h t s - o f - w a y  

that we r e  not d e s c r i b e d  t h e r e i n  but included in P u b l i c  Land O r d e r s  

that were not even r e c o r d e d  in the v a r ious R e c o r d e r s  O f f i c e s  

t h r o u g h o u t  the state. D O T P F  p r e s e n t l y  claims a right to h i g h w a y  

r i g h t s - o f - w a y  v a r y i n g  in w idth from 100 to 300 feet s u r r o u n d i n g

V&TSt ■is: r,' p



every m a j o r  h i g h w a y  in the s t a t e  and a s m a l l e r  e a s e m e n t  for m o s t  

of the local r o ads t h r o u g h o u t  the state. W h e n  D O T P F  d e t e r m i n e s  

that it n eeds to e x p a n d  or m o d i f y  an e x i s t i n g  r o a d w a y  w h e r e  it 

claims a r i g h t - o f - w a y  e x i s t s  b y  v i r t u e  of the federal g o v e r n m e n t ,  

it does so w i t h o u t  p a y i n g  c o m p e n s a t i o n  to the l a n d o w n e r  for the 

v a l u e  of the p r o p e r t y  t a k e n .

T h e  r e s e r v a t i o n s  for r i g h t s - o f - w a y  and e a s e m e n t s  w e r e  

made by the f e d e r a l  g o v e r n m e n t  b e t w e e n  1947 and 1956. T h e y  w e r e  

set forth in a s e r i e s  of P u b l i c  Land O r d e r s  ( n a m e l y  PLO 601, 757, 

and 1613) and a D e p a r t m e n t  of I n t e r i o r  O r d e r  (DO 2665) w h i c h  w e r e  

not rec o r d e d  in D i s t r i c t  R e c o r d e r s  O f f i c e s  in A l a s k a  but w e r e  

p u b l ished in the F e d e r a l  R e g i s t e r ,  w h i c h  was a p u b l i c a t i o n  u t i l i z e d  

by federal a g e n cies. # t
f  ?

The r i g h t s - o f - w a y  and r e s e r v a t i o n s  were not s p e c i f i c a l l y  

included in the p a t e n t s  is s u e d  to h o m e s t e a d e r s  in Alaska. H o m e­

stead e r s  in A l a s k a  w e r e  n o t  i n f o r m e d  of the e x i s t e n c e  of the e a s e­

ments and r i g h t s - o f - w a y  at the time they w e r e  issued p a t e n t s  and 

did not kn o w  the f e d eral g o v e r n m e n t  was c l a i m i n g  a p o r t i o n  of their 

pro p e r t y  for h i g h w a y  p u r p o s e s .  N o w  D O T P F  is c l a i m i n g  r i g h t - o f - w a y  

e a s e m e n t s  in the same w a y  by  v i r t u e  of the q u i t  c l a i m  deed 

m e n t i o n e d  above.

No l a n d o w n e r  or m e m b e r  of the p u b l i c  can k n o w  w h e r e  

D O TPF claims a r i g h t - o f - w a y  e a s e m e n t  b e c a u s e  those e a s e m e n t s  are


