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Subject to valid existing rights pre-dating the public land
the highway right-of-way widths are as follows:

2 Digit Route Nos. (Primary Highway) - 300 feet
3 Digit Route Nos. (Secondary Highway) - 200 feet
Digit Route Nos. (Local Road) - 100 feet
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¥ <=JOFFICE OF .THE. SECRETARY

DIVISION OF TERRITORIES AND ISLAND POSSESSIONS

W ashington

Meaorandi

Mr. Elakne

ibject Authority of JJaBka Road Commission to construct a
V'bridge within the corporate limits of a town.

Reference is made-to your memorandum of April 26, asking whether
the Alaska Road Commission has authority to construct a bridge within
the corporate limits of a town.

The authority of the Alaska Road Commission to construct and lo-
cate.roads in Alaska is
1905, as amended by the Act of May 14, 1906 (34 Stat. 192; 48 U.S.C.A.
sec. 322), which provides; "The said Board (Secretary) shall have the
lay out, construct, and maintain wagon roads
and pack trails from any point on the navigable waters of Alaska to
any town, mining or other industrial camp or settlement, or between
any such town, camps, or settlements therein, if in their judgment
such roads or trails are needed and will be of permanent value for the

development of Alaska . . . " (Emphasis supplied.)

power . . . to locate,

Coraisision.ii.'vitoout authorlty to"‘construet abrldge.within-..the'.|OOX&
porate iimits of.a town. 7 " * A VA

iCTORY

derived from section 2 of the Act of January 2*7
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- FEDERAL HIGHWAY ACT OF 1970 AND
MISCELLANEOUS BILLS

WEDNESDAY, MAY 20, 1970

US Senate Subcommittee on Roads of the
Committee on Publ|c W orks,
hlngton D.

o tg g ey sl L2
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(1)



j-fm the senate of the UNITED STATES .--/vi--

FeBRUART 7, 7HB>
Mi-.IStevens introduced the following bill: which was read twice nnd referred
o/ to the Committee on Public Works

Toyacateand relinquish the reservation of rights-of-way for.cer-
. tkin purposes made pursuant lo section 32L(d) of title 48

UnitedSt&tes Code.
- Be it enacted by the Senate and House of RepreSenla-

lives of the United Stales of America in Congress assembled,
That any right-of-way for roads, roadways, highways, tram-
ways, trails, bridges, and appurtenant structures reserved by
section 321.(d) of title.48 United, States Code (61 Stat.
418 1947), not utilized by the United States or by the State
or territory of. Alaska prior to the date of enactment hereof,
shall he and hereby IS vacated and relinquished by the
United States to the end and intent that such reservation
shall merge with the fee and be forever extinguished.
[

Senator G ravel. Senator Stevens, you have the floor.

STATEMENT OF EON. TED STEVENS, A U.S. SENATOR FROM TEE
. STATE OF ALASKA

Senatar Siteveps..Thank yo Cha|r an.
Comvr\#l)susl%rre% og twprcfgeparlt{r%ent n?erlqlge Sw%ysthgf cghmmg[
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crease the allocatron The entrtemept 15 th re and we have not
e%up J rhr lement: so it woul meant] t would come out
the fungs that'have Deen reserved for the Stae anyway.
enator ordan. | .have.no.o ectron to that.
enator Gravel:'Senator Baker ?
enatorBaker Mr. Chairman. have no cLuestrons
srmm égg that T com end. the witness and command

the C arrman TJcatron and evotro o this Pro%ram
tmﬁgna or Stevens. If | may be excused, the gentlem&n can con-
Thank You.

Senatcfr Gravel. Mr, Beardsley, would you have a statement
you would care to ma e

STATEMENT OF ROBERT 1. BEARDSLEY. COMMISSIONER, ALASKA
DEPARTMENT OF HIGHWAYS: ACCOMPANIED BY DICK CHITTY.
DIRECTOR. RIGHT-OF-WAY DIVISION

I\/Ir Beardsle Yes. ’\/Ir Chairman . | amn Robert L, Beardslev
missioner. o ‘the Alaska %tate Hi hway ep%rtmenlr -

o e s L R B:
the reservaton £ rrg té of-wav pursuant /o sectron
% t]§47 ) relstgrvatrtortres ode, or more commonly referred to

pecial™”



| will preface. my remarks with a brief history of the 1947 Act
Reservattgn ami b%w the reservation was exerc¥sed by t%948tate

ofpn
ror to the years of World War IT, the Territory of Alask
exgen(ia e{ed Pttlg road construction work. I\/Iuch of thg actlv (W j

%ad Commission and |ts predecessors. as cte
across. the publl Fdomatn and re uned minima| ng

ay ae-
n|3|t|onrA markeqd increase In population. in the years f oVYIy g
the wa‘ and a re ated Increase " In‘activities desiqned to re uc

ds to nvae ownership Increase equency Wi
tjt n w was necessnatepd over Iands to wh% tttle\% H
passe mt aes

n recognttton o th|s tr d In. an attemppt to, reduce the ex-

endtture of overnmenta uns Congress passed the 1947 act,

téveef ECIy t:h(fs act was to 1GSGFV6 10 the Government a H%Rt

way across | subsequently passin rivate owner
ﬁnr?ﬁ%ruthus avoid the nece%tty o¥ rgacqtn?tng Iang r future roa

7 act was rosEecttve n aP lication only. |t aPplt%d onlg
to Iarc] S rwhich were.taken up, en rﬁ % locateq, rwise"
Pass Into priv t% wnership a fter the e Fttve ate. [ands en-
ere or patenteq before July 194/, cou noé e su éected {0

e/vere returned to Government,

act unless, perhaps, the
ownersh dunng ﬁte tl?me | pwa |nyef
The, 197 act was repealed; Con%ess effective July 1 1969
Thus, Ia nas entere atented affer é date are not sut])b4ct {0
the act. Tifl lands entered or patentg w / d
, conttnued to remain’ clouded with the prospect o
utyre, roa constrac lon, causing arbitrary ransters funspeci-
le porttons of sal and to th% %overnment without due process
orcom ensation, until A (?

?<gan|t|on of, the eonttnue Inequities, the fou;h session Q
the Alas Slate Legts atdhre passed Iegtslatton egcttv {
EL ]9%? which providled that no re Sgten%y cou q
or pu |c(g> rpcfse wdﬂout é)ayme t 0 compensation. W
the State as a thus r ? the (nequnte 0r OWnNeys ?
sald land, the State as itselt continued o receiye Inequitab
trFatment Wltf} respec F deral art|C|pat|on In the acq ?Itl N

porttons 0 sa [0 g purgoses be%adse of the
gggtkgtnotn rrecdal |C|ency w iC Sen tor Steven’s

The rﬁpeal of the 1947 act merelz ehmmateﬂ the statuttH/ dj-
rective that such a reservaéton hns rted Into the. patebnts 0 ands
thel- eaftetr) taken up. Lands which were gratented ject to tg
197 act betore Its repea were t]n no wat{ ected. The ‘act create
an mterest |n real proiper ich would remain In the Govern-
ment when t rem Ining interests cor(]stttutt g the fee title con-

eyed away eg(ea erely revent furthér 3|m|ar Interesis

rom being” created, leayin ex sttng Interests unchaan

A reservation . 1s an Interest in Teal propert created
the grantor retaining tonntmself some elg épnt d/ f the fee w?ten tRX



remal |n %Iements are conve ed away Sinc bhts mterest never
asse gate{ttee and was. never owne H] t foll ws

the t|m tilization o%the rese vatton not hng IS ta
rom im for VS{ ic

L]oa}%ment eco lt(Jn er # e constttu-
tional requiremen ompensation {ar the aking o proper)(
The Rr msergocatton and extent of the right-of- wag reserva

on
|s not | Jcate %194 %ct or in the pat ntﬁ Issue thereuno, [
-By Ut |(zja lon of the rservaﬁon the Government tie-

Scrijes . an Hocates on the eground e right-of- g/a)(] created b)(
aut Orlté{ hhe ct. Since the interest™ utilized. nas atFl imes .
remained in overnmenh no real property is taken trom the

atentee— or IS grantee which necessitates ayment of compen-

HLTtn uf?;tc ttat t nershtg of the rtqq has remained
in the Government eads fur h?r ) cIu3|on t at no compen--

satjon IS due the patentee %atV\é)w SEver nce amages or prox-
I

y amages. frer utill he r| the atertoa- 7°
o awtttegttatepttttet fid ey o

lSS%EX Sb N €X

ftraﬁ?ows 01t | "r 7*37



The 147 act has been interpreted to grant authorization. onl
for tﬁ f|rst utmzanon Oncg He reser%aton haab [)een utheg
In respect to aney given patent the right o way ecomes estF
lished ﬁnd located “and he State mu t coglpensae the 8wner 0f
awey Sy se en ak or %ng road location, W!) enmg of
or| |g(1 ay wiath, “etc., as shown In” exhibit |
Exh |t| olows



fiH'fILWC

/[WATfsrjrj# fw M /tr*

The existence of a road. over a parcel prior to. entry and patent
was not coam ered a utqua |on EF the preservatbon ¥h pa@entee

IS considered as having acquir e 0 the exist-

?3 eresergatm ?the ]9p4 gct urvlvés The construc-
t|o a road across a Parcel subsequent to Issuance of patent
woulé) r}]sntue a utlljzat

0N even g 0 notice of utilization was
ser |b|t} outlines this possinility.
(Exhibit 11 follows
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The presence of a utjlization may ne at|ved In any case where
some. a e consideration asr %wen f &]e owner "at the time
a r|h o \W aﬁs acguwe hat 1S, |, te owner accegted any
ot %uab compensathon in return, for % n|n a
Wa to t overnment, the transaction 1S vigwe
§7ase and sale an nbt as_an exercise of the reservation. The
act r serva |on may be utiljzed later,
An ad t|ona first ut|||zat|on %roblem |sb encouBtereg (\jvherg
a-

tract co v edb a single patent has since been su
|s now he or more owners. .|n this situation, t e reser
tion re alns | ect and may be utilized over any portio e
area s ?t {0 t e or|g|nal atent even. thoueh It ay affect two
0r More o sen \DodL nders Location af a right P we}/ over
one or more o the subdivided tracts constitutes = “first utiliza-
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t|on a$ Ao the enttre area ?f the or1g|na| gatent The 147 ac

authorized a sthgle ree t| |zat|on his. reservation s utthe]

F nd expendeg h a rlﬂ/ 1S located ?ver any part

and conveye ¥% enp t. Such a utl |zg % mayP from

everal ow Frs | Iand a(f bger(] subd|V|de ut 1t” also max
o Sl AL G SR 1 e el

ree ttrom the 1947 act reservation. Exhibit |V |I{tl tratespt 1S Sit-

A0 it v follows:)

SVYSD/W S/0 ¢t Af7 fA />ATE-fr
Lol 3
(Greon)
M W
fi/wWw ?
Pv
[
-t~
(Jones)-0-
1 B
8

f/zsT Vm /JT/E£A'~ m sf& m tr,?m w /0 coahs/s/] /qz

$pco :si> /c$r /;s;r /GiY -sax ///*&7/z% M ciw r

fourth, sessu%n of Alaska Sdteﬁte Lle |s|at recogntz
”}P Inequities 0 he a& ass |s? on efec |veA

commonly calle a3k rg Vay?
providing that no“agency o the tate ay take rtvately owne



Pro erty 1 the exercise of the 1947 .act reservatron The legis-
atute’s*'stated purpose was as follows, and | quote:
rcaI af[dr

e B bt By Gl fﬁtﬁht R andtf
75{‘%0 as reft?ed In.fina grall d“tfr Itp 16s. and? d]e(?rrvatron 0 1pe ce d
A=reqarding the securis 0ne’s . poss ssr ns to .many citizens o

JtInskn. rt] whrh rfyntcurtarpds % rin ntinue to adverse fect
—ertrzenstgg his 1056 rrersons hovétol WA under Eeed

! fd Cont '”S ; res%tvﬁu o0 Mg cteété Vér %tat aehe%u ject 10
aznr vrn taeo aska take their pro er without en a—
|o cause nr o e S ¢0 arnrn the_ reservation re urr
era act reser e nifeg States, orthe Stae created ou h errr
or as a, a r| of -Way Tor roa s roadways tramways rg g
ap urenan tr curese her ns rlicted or to’ he cons uce xcept or
rs r rvar der he. ka constitution an
onstr the Pnrte woul rre Ray ust com en
or any or t |s ared

0 place s Wl?h IIgnd 0 efc rn e( %basrs 0 %q%larlﬁey rhEa'IT
ohe ro er ers In the Slate of Alaska there ry\;tr]e\aentrnf%1 t r
Pnroh)ner provr edt? ment o just compensatibn as provide W, the

bs}equent to thfe %?tment the Alaska Right- ﬂf ct of
urgau 0 iC Roa(ﬁs advise ‘'t até ere C%/ e no
ro eral reimbursement. for f ﬁpended jjy t)he tate of Alaska

for
r the acguisition of right-o ect to the reserva-
tion conﬁ Ched In th ]&l act/ T y also stated t d Le Fed-
eral Iegrs ation to e Lectrvely repeal t e reserva lon.

at stat ment ate Senator E. L Bartlett

étéro]%%sgnsteort?nmsq an enatorGruenrng 483, 0n eﬁtember

ator Bartett rntro uctory remarks outlrne] t f<
Pon IS remarks

an aken

t would ta

Alaskans affe ted / act a uote
rom the Congressrona Rec fth948enate orSeptemberZ 1907

re senacte Jw—48 U \ted es,Cod ng |ch esgrv
Jﬁ; rrto agrna i&g})‘orﬁe aﬁ]u

L ST t A aerrre oy
as h mes}tea fgnd her R ?éntte% ands aI rn t e pa hs o(t ur an %ve
r

SEII\I):([}}] t%nt 1) %Lleﬁﬁ()\g\?ngeéhﬁ Hee& 7%9n5d9 5%) srrI ps ﬁy pvgggrerae

ha ta Qor 1on ? eir lan & way rr rP>nses

b ofepain, Kot oo ) i

E r‘h gn kt)gat(e Etn(iow ers 0arrge anr?urruqrehts of- ay over sucah Iands will un-

aska has ourr 0 CO S atentees .for takings

nder %Y tEederan]pﬂ]% Oy dmrnrstra tion re-
ensation

tres inh prent ssageo vk dlso r%ref tha corecty e o
gr | In ro uce todaX for a poropriat reference a bill Which
\{acate an re inquish the reservation of rights of way aut orrzed hv t

Hearings, scheduled pn. Senator Bartlett’s. bil] were canceled
first becagse 0 He ass ssination of Br hﬁartrn Uuther King, J

u s rd Wda?/ rovrsr } edher | share of
hﬁ OFpres en rs my i g f1 Tnooecouwave oreseen [tr)re |netiur



;|| reconstructe

Sbeeﬂ %S\Q:esdj Prett Wet | cover. It

-|nforme that t

because of the assassinas >n of Senator Robert F. Ke

dartletts untimely death and Senator Gn&entn V? o
UCCess uI bid for reelecttoR/ mage It necess to rein Ojtjg%g

UHJUS’[ reservatlon YGVGI.' all
Sd

ﬁect ee da j

enator tevens rac) this or* Febru []
Between dpn nd the p re?ent time t eS%ate of Iasa
has exp ende rOXIm $12 m| ion._ of State funds
ISI ds su ec e 17 act. We are acdutnr
S Sub, ect to the eF o the total amount will col
|nue to ncrease unt| Fe ral |s at|on |s assed
Senator tevens woul S“gtgate o \nequttable an
alEReEE o

1906 . 1

nly just and e u
% R ﬁshog Iatyjh)ckto %l
t e State 0 a W earl ﬁ for re|mburTs ent fr
unds expende rom that ate unti | t ef ective date of this Ieg|

aﬁht?enh . aé’aéhs o ahnls 1 ep%trusnngutdngp%eaavre boerotroe |
Vyte commﬁ%e \gt?{ttony qtn orm tYon des?/red - }é ;
d‘uesuons ut the queshons that~Tiaf

a minor Iegal techni aht% that as Iong
t art|c Iar Fe era staéute 15 on. the(tb S, the Bureall 0
u%h Roa s is not entitled to participate because of this respr

va{on -
les only to those |anu| s for which patents were grantee

dugm Phie period oM Z statehood.

enator Jordan r. Chairman, may | ask the witness a ques

IgenatorGravfl Yes, sir."

Senagcs)ranorda Has gtrnylso; this trttrltéd got anythm0 to |dn0v unt'
|n that part|c Ilgr highway? HZrep?s Z e]rogd cyi w
ahout, that % e roa that cros;es Cana N [goehs on throug

allSWE

Aaska t a part h|s ah|n¥o|ve

. earctsle Pd %/ aX uector |nfor
me that po tl ns 0 tn xte 3|on he Alas N gh he
State of Aas a Itse at were realined were inv ve |n this

particular sjtuation.
Senator Jordan. Thab Is a very difficult road, | have lﬁeen fold
nd very expensve t] uild and to mawtam due to upheaval of
the Iand caused t e heavy frost. T
B eardsley Jr the ort|8n W|th|n the tate of Ala%ha 1S
8 it 1S paved, and our matnftenance pﬁ ems,
asM from rout rp]alntenance are not that difficult on this par-
t|cu ar sect|on o h]w%u
Senator J ordan anadta]n section that 1S so.had ? e
[- Beardsle es SIT: t anadian se tion, subgtanttal
norfion of that Pyd wag IS just grave sura(c1 X am
elr mdinteniance” cost exce rB L
%na or Jordan, | have been informed that it takes about that-
much In tires to get across If, t0o.
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MAR 14 #86.
March 8, 1985

Commissioner Richard J. Knapp

Department of Transportation
and Public Facilities

Pouch Z

Juneau, Alaska 99811

Re: Senate Bill 141

Dear Commissioner Knapp:

As you are aware, this firm represents the Alaska Land Title
Association, which 1is a proponent of Committee Substitute for

Senate Bill 141.

Senate Bill 141 endeavors to resolve the inequities result—
ing from certain "floating” easements <created by the Federal
Government in pre-statehood days. The inequities to the
landowner exist because those "floating"™ easements were never
defined 1in the patents when 1issued to the homesteaders.

As we have testified, many landowners were allowed to plat
and subdivide their properties and neither the federal, nor the
State, nor the City governments asserted ownership over these

easements. The landowners, since the time of their patents, have
paid taxes on the 1land 1included in the easements as if they
didn"t exist. These same landowners were allowed to place struc—
tures and improve the land claimed by the State Government, and
in some instances, have constructed multi-million dollar
buildings within the easements. The landowners NEVER knew of the

existence of the easements and many of them don®"t know today.
Patents were 1issued to homesteaders showing a 33" easement from
centerline when, in fact, there were outstanding Public Land
Orders which purported to establish 50" and 100" easements from
the centerline of certain roads. In the case of Ilocal roads,
those roads were not even identified by name.

We appreciate the fact that you and this current administra—
tion did not cause the problems which are facing the land owners
at the current time. As you know, the primary Ffailure was the
inability of the local BLM offices in 1949 and later to comply
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with the 1initial withdrawals established by the Washington office
of the BLM. These withdrawals were never surveyed and
resultingly patentees settled the property never knowing the
rights-of-way existed.

Committee Substitute

Let us take this opportunity to explain the rationale of the
Committee Substitute for Senate Bill 141 and why we believe it
has a minimal annual fiscal impact upon the State budget. First,
the Committee Substitute does not relinquish the easements but
accepts their continued existence. Consequently, any condemna—
tion proceedings will be shortened to consider only the question
of wvalue. The Committee Substitute requires the State to pay
compensation for the value of ONLY that portion of v.he easement
which it utilizes in extensions or widenings of existing roads.

We therefore feel that the fiscal note should not be the
value of the easements throughout the State, but should be
limited to the actual acquisition cost for only those roads which
will be expanded in 1986 through 1990.

As you have been advised, the Supreme Court in ALTA wv.
State, 667 P.2d 714 (Alaska 1983) decided that if the homesteader
entered the property before August, 1949, the State must pay
compensation for any taking because the PLO right-of-way does not
exist as to that Iland. Therefore, the acquisition cost of that
land must be excluded from the fiscal note. Under the circum—
stances, since Juneau and Fairbanks were settled 1long before
1949, the State will already be required to pay compensation for
most of the highway expansion 1in those locations. Under present
Court decisions, we estimate that one-half of the entries 1in
Kenai and Anchorage occurred before 1949. It is our belief,
under the circumstances, that the fiscal note for the Committee
Substitute for Senate Bill 141 will be extremely small.

There has been some discussion that the Committee Substitute

for Senate Bill 141 will assist only the title companies. That
allegation 1is not true because many landowners do not even have
title insurance. Additionally, where there is title insurance

the title policy issued on a piece of property goes back a number
of years and the value of the policy was calculated at the time
of issuance. The properties have substantially appreciated 1in
value and the amount of a claim is directly proportional between
the amount of land covered by the policy. Consequently, the bulk
of the losses suffered will probably be by individual landowners.
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Once again, we wish to reiterate our desire to work with the
Administration in 1its concern to seek some equitable solution to

this problem. It does not seem to be in anyone®s best interest
to publicize the fact that the State will take property without
compensation. It does seem, however, 1in everyonesl best interest

to come to some isolution of this matter legislatively to avoid
case-by-case hardship such as that suffered 1in the early 60°"s by
Otto Schnieder. The time has come Tfor this type of solution. We
would be more than willing to meet with you to discuss whatever
equitable solution can be devised.

With the reduced fiscal note of Senate Bill 141 it is pos—
sible that the distance between our positions 1is now surprisingly

narrowed. Of course, we have already been in contact with
Senator Stevens and the entire Congressional Delegation who
assure us of their cooperation in attempting either

administratively or legislatively to require federal matching
funds to acquire the properties under Committee Substitute SB

141.

We are more than willing to meet with you at your earliest
convenience in Anchorage or Juneau, to reach any settlement for
the citizens of the State of Alaska. We will call you on Monday,
March 11, to arrange a meeting.

Sincerely,

GROH, EGGERS & PRICE

:hf

cc: Gov. William Sheffield
Senator Don Bennett
Senator Jan Faiks
Senator Jack Coghill
Senator Rick Halford
Senator Tim Kelly
Senator Vic Fischer
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IN THE SENATE BY COGHILL

SENATE JOINT RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Relating to the payment of just compen—
sation to landowners for certain rights-
of-way across land in Alaska.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Federal Government <created certain rights-of-way for
highway purposes across Jland in the state under Public Land Order 601,
Public Land Order 757, Department Order 2665, and Public Land Order 1613;
and

WHEREAS the rights-of-way created by the Federal Government were not
identified in the patents 1issued to Alaska homesteaders nor were the
original homesteaders informed as to the Jlocation or true width of the
rights-of-way claimed for highway purposes by the Federal Government across
their land; and

WHEREAS the original homesteaders and their successors 1in interest
have had no knowledge of the claim of the Federal Government to the rights-
of-way along or across their properties and have often utilized and im—
proved the portion of the right-of-way claimed by the Federal Government;
and

WHEREAS the enforcement of the rights-of-way would be unfair to home—
steaders who entered their property between August 1949 and Alaska state—
hood in 1959; and

WHEREAS the rights-of-way created by the Federal Government were not
recorded 1in any territorial or state recording office for the purpose of

public notice; and

WHEREAS the right to utilize the rights-of-way for highway purposes

-1-
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was conveyed to the state in 1959; and

WHEREAS the United States Department of Transportation has declined to
pay federal highway funds to the state to allow the state to pay just
compensation to the landowners whose properties are affected by the rights-
of-way; and

WHEREAS U.S. Senator Ted Stevens has attempted in the Federal Aid
Highway Act of 1970, sec. 138, to require the United States Department of
Transportation to compensate the State of Alaska for money paid as just
compensation for the taking and utilization of the rights-of-way;

BE IT RESOLVED by the Alaska State Legislature that the Alaska delega—
tion to U.S. Congress is urged to introduce and support legislation to
require reimbursement by the United States Department of Transportation to
the State of Alaska for money paid by the state as jJjust compensation for
the use of any right-of-way created, established, or claimed under Public
Land Order 601, Public Land Order 757, Department Order 2665, and Public
Land Order 1613.

COPIES of this resolution shall be sent to the Honorable Ted Stevens
and the Honorable Frank Murkowski, U.S. Senators, and the Honorable Don

Young, U.S. Representative, members of the Alaska delegation in Congress.



MEMORANDUM

Tor Committee mrenbers

Fom Chairman Coghill

Date: February 19, 1985

Re: B 141, Relinquishment of rights-of-way

As the attached background information will show, B 141 is
intended to release the State's claim to certain portions of highway
rights-of-way which were not clearly identified in land patents. This
has given rise to the problem faced by nmarny landowners who live or hold
land adjacent to highways the State now wishes to upgrade, straighten or
expand and who have been or could be abruptly and without compensation
deprived of land they assumed wes theirs, and which their legal
documrents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government
through public land orders or as a result of various Acts of Congress
during territorial days, and did not necessarily nmake their way either
to the homesteaders' patents or the district recorders' offices. This
has subsequently caused heavy liabilities for the state's title
insurance companies, who traditionally insure property based upon what
has been recorded at the recorder's office, not upon what has been
published in the Federal Register.

As this problem has evolved, the State Supreme Courthas ruled that
the State's clains to the rights-of-way are valid, and fetoeNfftle
insurers, ratePthanth 75 tate., areliable for any claims by the
insured for takings for which theState hasdeclined to compensate the

property-owner. K tKiL ofied -Us
i>xrssL'r-Aa*) h-0 f~Cn, A jL
of 1/AC"fr— S

fcfljL (&vzg? ttifyh tty
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fIAI? mmcA Sc*X «*-£. fkcu k™ w-e.
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(mfrflLvrOul v 'loo -feet-1 Csrr no'tyjv{ "Kb. p<r-f.,r>-\" -Uuu,
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Introduced: 2/8/85
Referred: Transportation
and Resources

IN THE SENATE BY COGHILL
SENATE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state 10 land within
certain rights-of-way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA
Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to release certain highway rights-of-way claimed by the state that are
causing economic hardship and physical and mental distress to persons who
hold title to land under a reservation to the state by virtue of 33 Stat.
616 (Act of January 27, 1905); 47 Stat. 446 (Act  of June 30, 1932); 48
U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land Order 601, 14
Fed Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10, 749 (1951);
Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958); or Departmental
Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. RELINQUISHMENT OF RIGHT-OF-WAY. The commissioner of trans-
portation and public facilities shall vacate andrelinquish to the adjoin-
ing property owners any and allrights-of-way for a road,roadway, highway,
tramway, trail, bridge, or appurtenant structure created, withdrawn or
reserved under 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951) if the
right-of-way on the effective date of this Act is not physically occupied

by a road, roadway, highway, tramway, trail, bridge, or appurtenant

-1- SB 141
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structure.

* Sec. 3. TAKING OF RIGHT-OF-WAY WITHOUT JUST COMPENSATION VOID. The
vacated and relinquished right-of-way under sec. 2 of this Act may not be
taken, claimed, asserted, or used by the state without the payment of just
compensation.

* Sec. 4. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The provisions of
this Act do not divest the state of its interest in a right-of-way to land
or require compensation by the state for land physically occupied on the
effective date of this Act by a road, roadway, highway, tramway, trail,
bridge, or appurtenant structure then constructed within the right-of-way
created, withdrawn, or reserved under the Acts of Congress and the orders
described in sec. 2 of this Act; nor do the provisions of this Act divest
the state of an interest in an easement of specific width set out in the
original patent from the state or federal government.

(b) Expansion beyond an existing road, roadway, highway, tramway,
trail, bridge, or appurtenant structure requires the payment of just com-
pensation to the owner of the land and no other acts or actions by the
state constitute a physical occupation within the meaning of this section.
The state has the burden of proof to show by clear and convincing evidence
that the physical occupation occurred before the effective date of this
Act.

* Sec. 5. APPLICATION TO FEDERAL LAND. The provisions of this Act do
not divest the state of its interest in a right-of-way that affects land in
which fee title is, on the effective date of this Act, vested in the United
States of America.

* Sec. 6. DEFINITION. As used in this Act, "physically occupied"means
the construction of the actual roadway, including i1ts shoulders and ditch-
ing, highway, tramway, trail, bridge, or appurtenant structures, before the

effective date of this Act.

SB 141 -2-
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* Sec. 7. RETROACTIVE APPLICATION. This Act does not relieve, alter,

orvoid a voluntary conveyance of an easement including an easement dedi-

cated by plat.
* Sec. 8. EFFECTIVE DATE. This Act takes effect immediately 1in accor-

dance with AS 01.10.070(c).

-3- SB 141
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 17, 1984

SUBJECT: An Act releasing claims of the state within
certain rights-of-way
(Work Order No. 13-2222)

TO: Representative Charlie Bussell
Chairman
House Judiciary Committee

FROM: Richard A. Bradley (H
Legislative Counsel jJ2

You have requested the enclosed bill in final; because the
draft does not address certain aspects that seem naturally
raised by the bill, 1 have prepared the bill in draft for
your consideration.

The bill seems to be a response to State v. Alaska Land
Title Ass™n. 667 P.2d 714 (Alaska 1983), cert, den. 52
U.S.L.W. 3509 (January 9, 1984). While 1 have reviewed the
case briefly preparatory to putting the bill into form for
your 1introduction, 1 confess | have not sought to become
altogether familiar with the law of that case.

But certain observations may be made regarding the bill.

(1) The bill deals exclusively with the use by the
state of the benefits of the cited Acts of Congress and
orders of the Department of the Interior.

However, as the Alaska Supreme Court®s opinion indi—
cates 1in passing, municipalities of the state may avail
themselves of the benefits of the Acts and orders. |
have not sought to extinguish the ability of these
municipalities to use the Acts and orders.

(2) The rights-of-way are presently used by the state
(or municipalities) to straighten tne right-of-way or
to widen or improve the roadbed. Those benefits will

cease if the bill passes.



Representative Charlie Bussell
Page 2

April

If

17, 1984

But the rights-of-way are also used by utilities (of
both a public and private nature) for sewer and water
lines, natural gas lines, electric power lines, and so
forth. The bill does not indicate whether these rights
continue though it seems clear that they are put in
some jeopardy by the extinguishment of the estate on
which they rely. Do you wish to deal with these
issues? See, for example, AS 19.25.010 which provides:

Sec. 19.25.010. USE OF RIGHTS-0OF-WAY FOR
UTILITIES. A utility facility may be constructed,
placed, or maintained across, along, over, under
or within a state right-of-way only in accordance
with regulations prescribed by the department and
if authorized by a written permit issued by the
department.

3) While 1 do not have an answer to suggest, | think
it is patently clear that the outer edge of the ditch-—
ing, if any, along the roadway is not clean demarcation
on which to base title to land; whether the existing
property line reflects good public policy, or not, at
least the line is clearly establiohed. I make this
point only because the provisions of the Acts of
Congress, orders of the Interior Department, and the
efforts of the highway department have already been a
goldmine for lawyers and a source of anxiety to proper —
ty owners, title insurance companies and a newly added
uncertainty seems undesireable. In this connection,
you may wish to consider the concepts implied in AS
19.25.070.

4) Finally, note that 1 have followed the draft
provided to us in drafting this bill. But subsecs,
(b) - (e) are altogether contained within (a) of the
bill and are unnecessary.

may be of further assistance, please advise.

RAB:ojb
J6/054 Enclosure

—a'.



LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM April 26, 1984

SUBJECT: Release of claims of the state
(Work Order No. 13-2222)

T0: Representative Charlie Bussell
Chairman, House Judiciary Committee

FROM: Richard A. Bradley <r~
Legislative Counsel/joO

The above described bill was provided to you earlier today

at Joe Brewer"s request. At that time 1 advised Mr. Brewer
that | would be providing th.e committee with comments on the
. * w o

bill. z

(&D) In my memorandum of April 17, 1 noted that not only the
state but also certain municipalities of the state may avail
themselves of the benefits of the Acts of Congress and
public land orders 1in question. I stated that the rights of
the municipalities were not extinguished by the bill. |
think that I was wrong 1in part but | believe that if the
typical phrase "by the state"™ 1is deleted (for example, 1in
the title and at line 28, page 1 of the bill), this possible
ambiguity 1is j.amoved. I believe that it is also desireable
to acknowledge that neither the state nor municipalities may
avail thems.elves of the benefits of the easements and sub-—
sections (¢) and (d) should be conformed to that effect.

(2) The committee asked that the phrase "the subservient
estate” be deleted from subsection (b) and that it be re—
placed with "the adjoining property owners on the effective
date of this Act". I have included the phrase as requested.

But 1 note that it is possible that the substituted phrase
has a different substantive meaning from that suggested by
"the subservient estate".

IT 1 am correct that the bill is a response to State v.
Alaska Land Title Ass"n., 667 P.2d 714 (Alaska 1983) , cert.



Pepresentative Charlie Bussell
Page 2
April 26, 1984

den., 52 U.S.L.W. 3509 (January 9, 1984), the bill addresses
the exercise by the state and municipalities of the state of
rights determined by the Alaska Supreme Court to have been
created by easements established urder certain Acts of
Congress and certain public land orders of the U.S. Depart—
ment of the Interior.

In an easement, two estates (separate ownership interests)
in the same land are created. In an easement, a right of
use is created in the property of another. As Black®"s Law
Dictionary indicates, a "servient estate"” (or a "subservient
estate™) 1is one that 1is burdened with a servitude (benefit)
in favor of someone else. And the dominant estate 1is the
right to a particular use that results from the easement.

In the situations described in the bill, the state or the
municipality of the state is the owner of the dominant
estate in the easement; the owner of the land adjoining the
easement who also owns the land under and subject to the
easement is the owner of the servient (subservient) estate.

f 1
It is the person who owns the servient estate who should
receive the released and relinquished easement; that person
will usually be the person whose property "adjoins"™ the land
subject to the dominant easement but the bill confuses this
distinction because there will frequently, perhaps typically
be two property owners whose land "adjoins"™ the easement.

If 1 may be of further assistance, please advise.

RAB:0jb
J6/077
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Introduced: A/26/86
Referred: Judiciary

IN THE HOUSE BY THE JUDICIARY COMMITTEE
HOUSE BILL NO. 718
IN THE LEGISLATURE OF TME STATE OF ALASKA
THIRTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within
certain rights-of-way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. () The purpose of
sec. 2 of this Act is to release and relinquish certain rights-of-way
claimed by the Alaska Department of Transportation and Public Facilities.

(b) The legislature finds that sec. 2 of this Act is needed to alle-
viate economic hardship and physical and mental distress caused by the
taking of land by the state without just compensation.

* Sec. 2. AS 19.25 is amended by adding a new section to read:

Sec. 19.25.260. RELINQUISHMENT OF RIGHT-OF-WAY. (a) The right-
of-way for a road, roadway, highway, tramway, trail, bridge, or appur-
tenant structure created, withdrawn, or reserved under the Act of
January 27, 1905, 33 Stat. 616, the Act of June 30, 1932, 4? . Stat.
446, the Act of July 24, 1947, 61 Stat. 418, Public Land Orde:; 601,
757, and 1613, and Department of the Interior Order 2665, as amended,
that is not on the effective date of this Act physically occupied by
the roadway, shoulder, or ditching of a road, roadway, highway, tram-
way, trail, bridge, or appurtenant structure is vacated and relin-
quished and the vacated and relinquished right-of-way may not be
taken, claimed, asserted, or used by the state without the payment of
just compensation.

(b) The provisions of (a) of this section relinquish and release
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to the adjoining property owners on the effective date of this Act

that portion of the right-of-way claimed, asserted, or used by the
state that is not physically occupied by the roadway, shoulder, or
ditching of the roadway before the effective date of this Act.

(c) The provisions of (a) of this section do not divest the
state of title to land or require compensation by the state for land
physically occupied on the effective date of this Act by the roadway,
shoulder, or ditching of a road, roadway, highway, tramway, trail,
bridge, or appurtenant structure then constructed within the right-
of-way created, withdrawn, or reserved under the Acts of Congress and
tho orders described in (a) of this section.

(d) Any expansion beyond the existing roadway, shoulders, or
ditching of a road, roadway, highway, tramway, trail, bridge, or
appurtenant structure requires the payment of just compensation to the
owner of the land and no other acts or actions by the state const:-ate
a physical occupation by a roadway, shoulder, or ditching within the

meaning of this section. The state has the burden of proof to show by
clear and convincing evidence that the physical occupation by a road-

way, shoulders, or ditching occurred before the effective date of this
Act.

(c) As used in this section, "physically occupied by the road-
way, shoulder, or ditching” means the construction of the actual

roadway, shoulders, or ditching before the effective date of this Act.

(f) This section does not relieve a person from an act for which
the person may be responsible regarding a past transfer of a right-of-
way or an interest in a right-of-way.

* Sec. 3. This Act takes effect immediately 1in accordance <Jith AS 01.-

10.070(c).

MU 718



Source: Chapter No:

HU 415 D
AN ACT

elating to the disposition of certain legal re ts In land

gy the %tate o? A\agka ang prov?&mg forga ctve date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section 1. PURPOSE. Thlo Act lo Intended to alleviate the
economic liardshlp and physical and mental distress occasioned by
the taking of land, by the State of Alaska, for which no compen-
sation la paid to the persona holding title to the land. This
practice 'las X'esulted In financial difficulties and the
deprivation of peace of mind regarding the security of one's
possessions to many citizens of the State of Alaska, and which,
if not curtailed by law, will continue to adversely affect
citizens of this state. Those persons who hold title to land
under a deed or patent which contains a reservation to the state

by virtue of the Act of June 30, 1932. ch. 320, Bee. 5. as added
July 24, 1947, ch. 313, @ Stat. 418, are subject to the hazard
iif having the State of Alaska take their property without com-
pensation hecause all patents or deeds containing the reservation
required by that federal Act reserve to the United States, or the

state created out of the Territory of Alaska, a right-of-way for



roads, roadways, tramways, trails, bridges, and appurtenant
structures either constructed or to be constructed. Except
for this reservation the State of Alaska, under the Alaska
constitution and the constitution of the United States, would
be required to pay Just compensation for any land taken for a
right-of-way. It is declared to be the purpose of this Act to
place persons with land so encumbered on a basis of equality
with all other property holders in the State of Alaska, there-
by preventing the taking of property without payment of Just
compensation as provided by law, and In the manner provided by
law.

* Sec. 2. TAKING OF PROPERTY UNDER RESERVATION VOID. After
the effective date of thI3 Act, no agency of the state may take
privately-owned property by the election or exercise of a reser-
vation to the state acquired under the Act of June 30, 1932,
ch. 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat. 410,
and taking of property after the effective date of this Act by
the election or exercise of a reservation to the state under that
federal Act Is void.

* Sec. 3. PROSPECTIVE APPLICATION. This Act hall not be
construed to divest the state of, or to require compensation by

the state for, any right-of-way or other Interest In real

property which was taken by the state, before the effective date
of this Act, by the election or exercise of its -Ight to take

property through a reservation acquired under the Act of June 30,
1932, ch. 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat.
418.

* Sec. 4. SHORT TITLE. This Act may he cited as the ItighL-

ol'-Way Act of 1966.
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* . KKKEOTIvii DATE. TIil:. Act taken effect on tins (lay
alter It.i passage and approval or in the day It necomea law
without Much approval.
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IN THE SENATE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state
to certain rights-of-way; and providing
for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. LEGISLATIVE PURPOSE AND FINDINGS.

() The purpose of this Act is to release and relinquish
certain highway rights-of-way claimed by the Alaska Department of
Transportation and Public Facilities.

(b) The legislature finds that section 2 of this Act s
needed to alleviate economic hardship and physical and mental
distress occasioned by the taking of the land by the State of
Alaska without just compensation being paid to the person holding

title to the land.

*Sec. 2. AS 19.25 1is amended by adding a new section to
read:
Sec. 19.25.260 RELINQUISHMENT OF RIGHTS-OF-WAY.
() Any right-of-way for roads, roadways, highways,
tramways, trails, bridges and appurtenant structures
created, withdrawn, or reserved by the United States
Government under the Act of January 27, 1905, 33 Stat.

616, the Act of June 30, 1932, 47 Stat. 446, the Act of



July 24, 1947, 61 Stat. 418, Public Land Orders 601, 757
and 1613, and Department of Interior Order 2665, as
amended, which the State may now or in the future clainm
or assert and which is not claimed, asserted or utilized
by occupation with physical improvements shall be and
hereby are vacated, released and relinquished and shall
not be taken, claimed, asserted or utilized by the State

or its successors in interest without payment of just

compensation.

(b) The provisions of (a) of this section relinquish
and release to the adjoining property owner, on the
effective date of this Act, the balance of the right-of-
way claimed, asserted or utilized by the State which is
not physically occupied by roadway, shoulder or ditching

actually constructed prior to the effective date of this

section.

(c) The provisions of (a) of this section do not divest
the State of its interest in the right-of-way or require
compensation by the State for land physically occupied
on the effective date of this Act by the roadway,
shoulder, or ditches of a road, highway, trail, bridges
or appurtenant structure constructed with the right-of-
way created, withdrawn, or reserved under the Acts of
Congress and the orders described 1in subsection (a) of

this section.



(d) The provisions of (a) of this section do not divest
the State of its interest in a right-of-way which
effects land in which fee title is, on the effective

date of this Act, vested in the United States of

America.

(e) As used in this section, occupation with physical
improvements shall mean the actual construction of the
roadway, shoulders and ditching prior to the effective

date of this Act.

(f) Roadway, shoulders and ditching which 1is
constructed after the effective date of this section or
any expansion of existing roadway, shoulders and
ditching which requires additional property to construct
shall require the payment of just compensation to the
landowner. No other acts or actions by the State shall
constitute an occupation with physical 1improvements
within the meaning of this section. The State shall
have the burden of proof to show by clear and convincing
evidence that the occupation by physical improvements by
the construction of roadway, shoulders and ditching

occurred prior to the effective date of this section.



(9) Nothing in (a) of this section alters or voids any
voluntary prior conveyance of the rights-of-way or an
interest in the rights-of-way described in (a) of this
section to the state or any other individual or

organization.

*Sec. 3. This Act takes effect immediately in

accordance with AS 01.10.070(c).
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IN THE SENATE BY COGHILL
PROPOSED

COWNNUTtBE. SUBSTITUTE FOR
SENATE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled: "An Act requiring just compensation for

the ulilization of certain rights-of-way

and providing for an effective date.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose
of this Act 1is to provide just compensation to land owners in
Alaska who are suffering weconomic hardship and physical and
mental distressby virtue of the stateutilizing certain rights-
of-way created,withdrawn or reserved under 33 Stat. 616 (Act of
January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48 U.S.C.
sec. 321(d) (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10,
749 (1951 ); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. TAKING OF PROPERTY WITHOUT COMPENSATION 1S
BARRED. After the effective date of this Act, no agency of the
State may take, utilize, or occupy any right-of-way for a road,

roadway, highway, tramway, trail, bridge, or appurtenant struc-



ture created, withdrawn or reserved under 33 Stat. 616 (Act of
January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48 U.S.C.
secs. 321(d) (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10,
749 (1951 ); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951)
beyond that portion physically occupied by a road, roadway,
highway, tramway, trail, bridge, or appurtenant structure on the
effective date of this Act, without payment of just compensation.

* Sec. 3. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The
provisions of this Act do not require the State to pay compensa-—
tion for land physically occupied on the effective date of this
act by a road, roadway, highway, tramway, trail, bridge, or
appurtenant structure constructed within the right-of-way
created, withdrawn, or reserved under the Acts of Congress and
the orders described in sec. 2 of this Act; nor do the provisions
of this Act require the payment of compensation by the state for
taking, wutilizing or occupying an interest 1in an easement of
specific width set out 1in the original patent from the state or
federal government, whether or not physically occupied on the
effective date of this Act.

(b) Expansion beyond an existing vroad, vroadway, highway,
tramway, trail, bridge, or appurtenant structure requires the
payment of just compensation to the owner of the land only to the

extent that the state actually takes, utilizes or occupies beyond



«11

|.'V~;-

the physical occupation as of the effective date of this Act.
The state has the burden of proof to show by clear and convincing
evidence the extent of the physical occupation which occurred
before the effective date of this act.

* Sec. 4. APPLICATION TO FEDERAL LAND. The provisions of
this Act do not require that the state pay compensation for
taking, wutilizing or occupying a right-of-way that affects Iland
in which fee title is, on the date of the taking, utilization or
occupation, vested in the United States of America.

* Sec. S5.DEFINITION. As wused in this Act, "physically
occupied"™ means the construction of the actual roadway, 1including
its shoulders and ditching, highway, tramway, trail, bridge, or
appurtenant structures, before the effective date of this Act.

* Sec. 6.RETROACTIVE APPLICATION. This Act does not
relieve, alter, or void a voluntary conveyance of an easement
including an easement dedicated by plat.

* Sec. 7. EFFECTIVE DATE. This Act takes effect immediate—

ly in accordance with AS 01.10.070(c).
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HIGHWAY RIGHT-OF-WAY

Alaska Highway

Through Roads

Richardson Highway

Glenn Highway

Haines Highway

Seward-Anchorage Highway (exclusive of that part thereof within

boundaries of the Chugach National

Anchorage-Lake Spenard Highway

Fairbanks-College Highway

Feeder Roads

a.

Abbert Road
Taylor Highway

Palmer-Matanuska-Wasilla-
Knik Road

Glenn Highway Junction-Fishook
Junction-Wasilla-Knik Road

Slana-Nebsana Road
University-Ester Road

Kenai Junetion-Kenai Road
Hanley Hot Springs-Eureka Road
Paxon-McKinley Park Road

Iditarod-rlat Road

Local Roads (unidentified by name;
right-of-way)

Trteoo6Vr %

North Park Boundary-
Kantishna Road

Nome-Council Road
Seward Peninsula-Tram

Northway Junction-
Airport Road

Palmer-Finger Lalce-
Wasilla Road

Road

Central-Circle Hot Springs-

Portage Creek Road

Sterling Landing-Ophir Read

Dillingham-Wood River

Nome-Bessie Road

50 feet either side of center line

Road



L BILL SHEFFIELD, GOVERNOR

REPLY TO:
DEPARTMENT OF LAW (1031 W ath A VENUE
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

[1/if NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
March 5. 1985 FAIRBANKS. ALASKA 99701
’ PHONE: (907) 452-1568

POUCH K mSTATE CAPITOL
JUNEAU, ALASKA 99811

PHONE: (907) 465-3600
N65-3603

Mr. Blake Call, Secretary
Senate Transportation Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: Request for Opinion on S3 141
Our File: 366-380-85

Dear Mr. Call:

This Jletter 1is 1in response to your request for our
analysis of SB 141 which has as 1its subject matter Public Land
Orders 601, 757, 1613 and Department Order 2665.

Public Land Orders 601, 757, 1613 and Department Order
2665 are responsible for the creation of 80 percent of the public
road rights-of-way in Alaska. Moreover, the 1legal validity of
the rights-of-way and easements created by these land orders was
upheld by the Alaska Supreme Court against numerous legal chal—
lengesraised by the Alaska Land Title Association in a case that
went all the way up to the U.S. Supreme Court. See Alaska Land
Title Association v. State of Alaska, 667 P.2d 714 ~Alaska 1983) ,
cert, denied, 104 S.Ct. Tifgj (1984).

The effect of SB 141 would be to require the state to
vacate and relinquish to certain private landowners significant
portions of public highway rights-of-way that were created by PLO
601, PLO 757, PLO 1613 and D.O. 2665. Specifically, those
portions of the rights-of-way not physically occupied on the
effe.cti.ve date of the bill would have to be relinquished by the

state.

There are at least two major legal concerns raised b}r

this bill. The first 1involves article IX, section 6, of the
Alaska Constitution. This provision reads as follows:
Section 6. PUBLIC PURPOSE. No tax shall ©be

levied, or appropriation of public money made, or

KTTOPN&.Y OPIMioN
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public property transferred, nor shall the public
credit be used, except for a public purpose.

The easement rights created by PLO 601, PLO 757,
PLO 1613, and D.0. 2665 are held in common by the general public.

These rights, therefore, are a form of public property. The
clear effect of Senate Bill 141 is to transfer this public prop—
erty to certain private individuals. This is so because the

bill, while relinquishing public road easements held in common by
the general public, bestows the right to the fair market value of
these easements upon those private landowners whose property was
previously subject to them. See sections 2 and 3 of SB 141. The
bill, in effect, transfers public property to private individuals
who would not pay anything to the state for the value of the

rights transferred to them. Such a transfer, on its face, would
appear to violate the public purpose provision of the state Con-—
stitution. This is underscored by the fact that the public, if
it requires the vacated vroad easement area for future road
improvement, must purchase it back from private ownership. Only
these private individuals would benefit from this arrangement and
the repurchase costs would probably be significant. Thus, it is

difficult to understand how this bill would not violate the pub—
lic purpose requirement of article 1IX, section 6, of the Alaska
Constitution that must be met whenever public propert)? is
transferred. 1/

A second legal difficulty concerns article 1, section

1, of the Alaska Constitution. This provision provides that all
persons are entitled to equal rights under the law and, converse—
ly, prohibits wunfair distinctions between <classes of persons.

1/ Because this bill would eliminate significant portions of

public road -easements, it would most |likel}" have a negative
effect on public access to various areas of the state. As a
result, SB 141 appears to be inconsistent with article VIII,
sections 1 and 2 of the Alaska Constitution. Article VIII,

Section 1 states that it is the policy of the state "to encourage
the settlement of its lands and development of 1its resources by
making them available for maximum use consistent with the public

interest.” Article VIII, section 2 requires the legislature to
"provide for the utilization, development, and conservation of
all natural resources belonging to the state . . . for the

maximum benefit of its people.”
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See Ale v. State, 484 P.2d 677 (Alaska 1971); Leege v. Martin,
379 P.2d 447 (Alaska 1963)

The effect of this bill is to divest the general public
of its right to utilize significant portions of the public road
easements created by public land orders. Since the effect of
this divestment would be to eliminate the public®s right to clainm
these public road easements, only those private individuals own—
ing land fronting on the public roads <created by these land
orders would benefit from this divestment. That is to say, after
the effective date of this bill, the public, acting through the
state, would have to purchase from this class of individuals the
right to use the same public road easements that were previously
owned by the public.

In sum, as matters stand now, the public road rights
granted by these land orders are owned by all members of the pub-—
lic in common. Should this bill become law, it would mean that
the cash value of these rights, rights which were formerly held
by all, would be granted to a class of property owners, i.e.,
those individual property owners fortunate enough to own land
fronting on the very roadways created by these public land or—
ders. Thus the practical effect of this bill 1is to take away
potentially valuable property rights owned by the general public
as a whole and bestow the right to the fair market value of these
rights upon a class of private individuals. Since article 1,
section 1 of the Alaska Constitution adopts the principle that
"all persons are equal, and entitled to equal rights, oppor—
tunities, and protection under the law," the granting of special
privileges by this bill to a particular class at the expense of
the public may very well violate this provision.

At present, only one class of persons exists relative
to the public road easements created by these public land orders.
This class 1is made up of members of the general public who own
these public road easements 1in common. Should this bill become
law, these easement rights would, in effect, be taken from the
general public. 2/ The right to the cash value of these public
road easement rights would then be bestowed, not on the general

2/ This "taking" from each member of the public by itself may
violate article X111, section 16 of the Alaska Constitution which
provides that "no person shall be involuntarily divested of .
his 1interests 1in lands ." unless the divestment 1is for a
public purpose and he is paid just compensation.
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public as a whole, but on a special class of property owners.

This bill, 1in effect, would create two classes of persons: the
olass of all those members of the general public who do not own
real property fronting on the roadways created by the public land
orders and the class of those property owners who do own property
fronting on the roadways <created by these public land orders.

This latter class would then be given the right to the fair mar —
ket value of the easements previously owned by the entire public.

It is Ilikely that such discriminatory treatment 1is barred by
article 1, section 1, of the Alaska Constitution.

Sincerely,

NORMAN C. GORSUCH
ATTORNEY GENERAI,

By: I'TT’rﬂt

Jank B. McGee
Assistant Attorney General

JBM: ebc:prm
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Original sponsor: Coghill
IN THE SENATE BY THE TRANSPORTATION COMMITTEE
CS FOR SENATE BILL NO. 141 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act requiring just compensation for the

utilization of certain rights-of-way; and providing
for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to provide just compensation to landowners 1in the state who are suffer—
ing economic hardship and physical and mental distress by virtue of the
state utilizing certain rights-of-way created, withdrawn, or reserved under
33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of June 30,
1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land
Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg.
10, 749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958); or
Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. TAKING OF PROPERTY WITHOUT COMPENSATION 1S BARRED. The state
may not take, utilize, or occupy a right-of-way for a road, roadway, high—
way, tramway, trail, bridge, or appurtenant structure created, withdrawn or
reserved under 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951) without
payment of just compensation if the right-of-way on the effective date of
this Act 1is not physically occupied by a road, roadway, highway, tramway,

trail, bridge, or appurtenant structure.

PROPOSP.I® Committed SUBSTITUTE CSSB 141(Trsp)
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* Sec. 3. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The provisions of
this Act do not require compensation by the state for land physically
occupied on the effective date of this Act by a road, roadway, highway,
tramway, trail, bridge, or appurtenant structure then constructed within
the right-of-way created, withdrawn, or reserved under the Acts of Congress
and the orders described in sec. 2 of this Act; nor do the provisions of
this Act require compensation by the state for taking, utilizing, or occu-—
pying an interest in an easement of specific width set out in the original
patent from the state or federal government whether or not physically
occupied on the effective date of this Act.

(b) Expansion beyond an existing road, roadway, highway, tramway,
trail, bridge, or appurtenant structure requires the payment of just com-—
pensation to the owner of the land only to the extent that the state
actually takes, utilizes, or occupies beyond the physical occupation within
the meaning of this section. The state has the burden of proof to show by
clear and convincing evidence that the physical occupation occurred before
the effective date of this Act.

* Sec. 4. APPLICATION TO FEDERAL LAND. The provisions of this Act do
not require the. state to pay compensation for taking, utilizing, or occupy-—
ing a right-of-way that affects land in which fee title is, on the date of
the taking, wutilization or occupation, vested 1in the United States of
America.

* Sec. 5. DEFINITION. As used in this Act, "physically occupied”™ means
the construction of the actual roadway, including its shoulders and ditch—
ing, highway, tramway, trail, bridge, or appurtenant structures, before the
effective date of this Act.

* Sec. 6. RETROACTIVE APPLICATION. This Act does not relieve, alter,
or void a voluntary conveyance of an easement including an easement dedi—
cated by plat.

CSSB 141(Trsp) -2-
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* Sec. 7. EFFECTIVE DATE.

dance with AS 01.10.070(c).

This Act takes effect

immediately in accor—

CSSB HI(Trsp)
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14-0464
Moen
2/1/85 -
IN THE SENATE BY COGHILL
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within

certain rights-of-way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to release certain highway rights-of-way claimed by the state that are
causing economic hardship and physical and mental distress to persons who
hold title to land under a reservation to the state by virtue of 33 Stat.
616 (Act of January 27, 1905); 47 Stat. 446 (Act of June 30, 1932); 48
U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land Order 601, 14
Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10, 749 (1951);
Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958);and Departmental
Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. RELINQUISHMENT OF RIGHT-OF-WAY. The commissioner of trans-—
portation and public Tfacilities shall vacate and relinquish to the adjoin-—
ing property owners any and all rights-of-way for a road, roadway, highway,
tramway, trail, bridge, or appurtenant structure <created, withdrawn or
reserved under 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951 ); Public. Land Order 1613., 23 Fed. Reg. 2376, 2378
(1958); or Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951) if the
right-of-way on the effective date of this Act 1is not physically occupied

by a road, roadway, highway, tramway, trail, bridge, or appurtenant



j\cL
*  Sec. 7. RETROACTIVE APPLICATION. This s~tfion does not relieve,

alter, or void a voluntary conveyance of an easement including an easement
dedicated by plat.
* Sec. 8. EFFECTIVE DATE. This Act takes effect immediately in accor —

dance with AS 01.10.070(c).
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IN THE SENATE BY COGHILL
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act releasing claims of the state to land within

certain rights-of~way; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STAT§ OF ALASKA:

* Section 1. LEGISLATIVE PURPOSE AND FINDING. The purpose of this Act
is to release certain highway rights-of-way claimed by the state that are
causing economic hardship and physical and mental distress to persons who

I6U&* 2 M rt$erwlT<ry) /h pA&«\$
hold title to land under”~”pafei”™ containing a reservation to the state by
virtue of 33 Stat. 616 (Act of January 27, 1905); 47 Stat. 446 (Act of
June 30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public
Land Order 601, 14Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed.
Reg. 10, 749 (1951 ); Public Land Order 1613, 23 Fed. Reg. 2376, 2378
(1958); and Departmental Order 2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. RELINQUISHMENT OF RIGHT-OF-WAY. (af The com?issioner of the
Dgggiﬁgﬁpt o.f Transportation and Public Facilities 11;1I; vacate and
relinquishM:he right~*-of-way for j1I road? roadwayf highway,5 tramway*, trail;!
bridge, or appurtenant structure®” Treated, withdrawn or reserved under 33
Stat. 616 (Act of January 2.7, 1905); 47 Stat. 446 (Act of June 30, 1932);
48 U.S.C. secs. 321(a) - 327 (Act of July 24, 1947); Public Land Order 601,
14 Fed. Reg. 5048 (1949); Public Land Order 757, 16 Fed. Reg. 10, 749
(1951); Public Land Order 1613, 23 Fed. Reg. 2376, 2378 (1958); ega;Depart——
mental Order 2665, 16 Fed. Reg. 10, 752 (1951) if the right-of-way on the

effective date of this Act 1is not physically occupied by, the- roa-dwa-y,

shoulde-rv-or- d-it-ehi-ng- of*-A-road-, roadway, highway, tramway, trail, bridge,



or appurtenant structure.

(bL- The-provisions of (a of this section relinquish and-release- to
~“the adjoining property owners on the effective date)of this Act) thatpor-—-
jd-on-of~the-right--of-way -cl aimed-.— asserted or used _b,w~t:-he- statre~tha:tr~:fs~ncrt
W s icallv -occupied by the roadway, shoulder, nr dit-rhing nf *FTip-jytfufaay
before-—the-ef-feetr«7e—date—erf-thirsTSnr;

* Sec. 3. TAKING OF RIGHT-OF-WAY WITHOUT JUST COMPENSATION VOID. The
vacated and relinquished right-of-way under sec. 2 of this Act may not be
taken, claimed, asserted, or used by the state without the payment of just
compensation.

* Sec. 4. PHYSICAL OCCUPATION OF RIGHT-OF-WAY. (a) The provisions of

«fCGj wbhzmf/1i1S Hfhf-
this Act do not divest the state of fei3j-e to land or require compensation
by the state for land physically occupied on the effective date of this Act
by~- fehe-roa dway-,— shoulder, nr di trhfn-g-c3 a road, roadway, highway, tramway,

trail, bridge, or appurtenant structure then constructed within the right-

of-way created, withdrawn, or reserved under the Acts of Congress and the
Nos do "Uul aci.r <dK<yt

orders described in sec. 2 of this Act. ., &lx2rortdd /3T, r AimiWu
fzJIMdA  <$0</&nsyrvut™

(b) Expansion beyond the existing ¢oadway,- shoulders~ or-ditching-

erjroad, roadway, highway, tramway, trail, bridge, or appurtenant structure
requires the payment of just compensation to the owner of the land and no
other acts or actions by the state constitute a physical occupation by a
roadway, shoulder, or ditching within the meaning of this section. The
state has the burden of proof to show by clear and convincing evidence that
the physical occupation by a roadway, shoulders, or ditching occurred
before the effective date of this Act.

* Sec. 5. DEFINITION. As used in this Act, "physically occupied®jky-the
roadway-;- shoulder ,~0o-r-d-it-chi-ng®j means the construction of the actual road-
way ,fcahee-ldersT—-or. Hitch.i:zgj before the effective date of this Act.

* Sec. 6. RETROACTIVE APPLICATION. This section does not relieve (aN

-2-
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* Sec. 7. EFFECTIVE DATE, This Act takes effect immediately in accor-

dance with AS 01.10.070(c).
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MEMORANDUM

To: Senator Coghill

Fom John Manly

Date: February 20, 1985

Re: People for today's hearing

For the hearing this afternoon on B 141, relenquishing certain
State highway rights-of-way, we are expecting participation by the
following individuals:

Aif Groh, Counsel for the Alaska Land Title Association
Commissioner Dick Knapp, DOIVH-

Barry Moorehead, Federal Highway Administration
ONGatr-BearteyrTcmnse T™M . Xait-T4t4-e

Eric Everbach, Counsel for Tycor

Michael Condon, an associate of Aif Goh

Michael Price, an associate of Aif Goh

Jack McCee, of the Attorney General's office

Ned Fahrquar, Departrent of Natural Resources

'XnA; Vit 1 Wiy -
7crve Le-i“houj ¢ ria--ik=- Ti'tle. i* —_



sb 141 draft

(L-ﬁ Notwithstanding any other provision of law, a pEerson who holds title
to land conveyed in a patent issued by the United States which is or may
be effected by a right-of-way or easement authorized by

[INBERT PLGs, etc]
may, before January 1, 1990, apply to the department of transportation
and public facilities for relinquishment of all or a portion of the
right-of-way or easement.

() A person who applies for relinquishment of a right-of-way or
easement or a portion of a right-of-way or easement”shall apply on a
form approved by the diggrmgy ﬁ%‘_ﬁ shall submit a copy of the patent
that conveyed the land ad4a”ceat__to_th«-right-of-way or easement, and a
plat of the land showing the right-of-way or easement and indicating
that portion of the right-of-way or easement the person is requesting
the State to relinquish.

(©) Up&fr receipt of an application for relinquishment of a right-of-way
or easement, the commissioner of transportation and public facilities
shall decide Wit ==85"thy5 whether or not the right-of-way or easement
or a portion of it shall be relinquished. The commissioner shall
consider the provisions of the patent; the federal laws, public land
orders and departmental orders effecting the patent; the existence of
improvemrents within the right-of-way or easement before the effective
date of this Act; projected or anticipated public use of the right-of-
way or easement; and any other information pertinent to the public or
private usage of the land.

(d)If the commissioner determines that a public need does not exist,
he shall convey the right-of-way or easement or a portion thereof to the
applicant if the applicant is the rightful holder of title to the
adjoining property.

(2) If the commissioner determines that a public need for the right-of-
way or easement continues to exist and that the State will therefore not
relinquish its rights, the commissioner shall notify the applicant of
the decision by mail and shall state the reasons supporting the denial.
A person whose application has been denied under this section may
reapply after a period of two years has elapsed after the date of
denial.

(-P)If the commissioner fails to nmeke a determination on an application
under (3) of this section before 120 days has elapsed, the applicant may

record a claim of at the Sporar£adse recorder's office™~ervm”™tloa

KA vtfkich wic pdtiwfaA [omA 7 LOCdfaA,,
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Alaska is>tate legislature

SENATOR POUCH V
JOHN B. “JA_CK” COGHILL JUNEAU, ALASKA 99811
Chairman (907) 4654921

Senator Jan t'aiks -Vice Chairman
Senator Milch Abood
Senator Paul Fischer
Senator Joe Joscphson

Senate Committee

on
MEMORANDUM Transportation
To: Committee Mentbers™
FHom Committee Staff//fa
Date: March 6, 1985 *
Re: Background material for B 141

This afternoon at 3:30 the committee will consider B 141, relinquishing
certain rights-of-way of the State. As you will recall, this bill was
scheduled for a hearing two weeks ago, and wes renoved from the
committee's calendar at the request of its proponents.

Included with B 141 in today's packet are the following materials, some
of which are duplicative of information you received last time:

A proposed committee substitute, which takes the approach of,
rather than relinquishing all the rights-of-way, requiring instead that
the State conmpensate for the portions of right-of-way they use, as if
they had been relinquished.

The proponents’ sunmary of the issue, and committee staff
synopsis of the problem

Relevant Federal Acts of 1947 and 1970

Two federal patents, dated 1952 and 1955, and a subdivision plat
of land patented by the 1962 patent.

A list of the identified highways effected by this issue.

- DOI/F- fiscal note and bill analysis that the cost to the State
would be £27 million annually, and that DOI/P-would rather settle the

cases on an individual basis.

Federal Highway Administration bill analysis that the federal
government could not participate in repurchasing the relinquished rights

of way.

Attorney General's opinion that the bill would violate several
provisions of the Alaska Constitution.



MEMORANDUM RE HOUSE BILL

TO RELINQUISH RIGHTS-OF-WAY

Alaska achieved statehood twenty-five years ago. Before
stathood the Department of Interior, through certain Pulic Land
Orders, took rights-of-way for roads from landowners without com-,
pensating the landowners. Since statehood the Department of
Transportation and Public Facilities (DOTPF) , acting for the
State of Alaska, iL still taking private property without compen—
sating the landowners.

In 1966, the Alaska State Legislature enacted Ch. 092
(HB 415 am) which prohibited such takings by the State. The
purpose of the law was to "alleviate economic hardship and physical
and mental distress occasioned by the taking of land by the State
of Alaska [for] which no compensation 1is paid Co the person
holding title to the land.” The Legislature prohibited any
further utilization of rights-of-way pursuant to various Public
Land Orders and federal acts.

At the time of Statehood the State received a quit
claim deed from the federal government conveying to the State
certain roads built by the United States. DOTPF claims that the
quit claim deed also conveyed certain easements or rights-of-way
that were not described therein but 1included in Public Land Orders
that were not even recorded in the various Recorders Offices
throughout the state. DOTPF presently claims a right to highway

rights-of-way varying in width from 100 to 300 feet surrounding



every major highway 1in the state and a smaller easement for most
of the local roads throughout the state. When DOTPF determines
that it needs to expand or modify an existing roadway where it
claims a right-of-way exists by virtue of the federal government,
it does so without paying compensation to the landowner for the
value of the property taken.

The reservations for rights-of-way and easements were
made by the federal government between 1947 and 1956. They were
set forth in a series of Public Land Orders (namely PLO 601, 757,
and 1613) and a Department of Interior Order (DO 2665) which were
not recorded in District Recorders Offices in Alaska but were

published in the Federal Register, which was a publication utilized

by federal agencies. # t

f ?

The rights-of-way and reservations were not specifically
included in the patents issued to homesteaders 1in Alaska. Home —
steaders in Alaska were not informed of the existence of the ease—
ments and rights-of-way at the time they were issued patents and
did not know the federal government was claiming a portion of their
property for highway purposes. Now DOTPF 1is claiming right-of-way
easements in the same way by virtue of the quit claim deed

mentioned above.

No landowner or member of the public can know where

DOTPF claims a right-of-way easement because those easements are



