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3. Pub lic  Lands e= 64
Befo re  highway may be created, there 

m ust be e ither some positive act on pa rt o f 
approp riate public au thorities o f state, 
c le a rly  m anifesting an intention to accept a 
g ran t, o r there must be public user fo r  such 
a period o f tim e and under such conditions 
as to  prove th a t the g ran t has been accept­
ed.
4 . Pub lic  Lands «=  135(1)

S taking requirement o f departm ent o f 
in te rio r o rder was inapplicab le to certain 
h ighway, in th a t highway was in existence 
by tim e o f homestead en try  o f  landowners’ 
predecessor. 48 U .S .C . (1958 Ed .) § 321d.
5. Pub lic  Lands 135(1)

T ria l cou rt erred in declaring th a t nei­
th e r State n o r municipality could take  any 
po rtion  o f landowner's p rope rty  fo r  through 
road which was in excess o f easement which 
was specified in the ir respective patents 
w ithou t ju s t  compensation.
6. Pub lic  Lands e = 1 3 5 ( l )

T ria l court properly  determ ined that 
ce rta in  landowners were entitled to declara­
tion against S ta te  and municipality that 
ne ithe r S ta te  nor municipality could take 
any portion o f  the ir properties fo r  through 
road which was in excess o f easement which 
was specified in their respective patents 
w ithou t ju s t compensation, where landown­
e r ’s property was entered in 1945, so that it 
was not he rea fte r entered fo r  purposes o f 
s ta tu te  under which m andatory reservation 
was lim ited to  patents fo r  land he rea fte r 
taken  up, o r located in te rr ito ry  o f A laska. 
P icke tt Act, §§ 1, 2, 43 U .S .C . (1970 Ed .) 
§§ 141, 142; 48 U.S.C. (1958 Ed .) § 321d.
7. In su rance e=>426.1

T itle  insurance company was liab le to 
p rope rty  owners under policy fo r  va lue o f 
17 fo o t strip taken pursuant to in te rio r de­
pa rtm en t order, in that pub lication o f pub­
lic land order in Federa l R eg iste r imparted 
constructive notice o f o rd er as to land it 
a ffec ted .
8. Pub lic  Lands *= 13 8

Pub lic land orders, which appeared in 
Fede ra l Reg ister, imparted constructive no-
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lice o f con flic ting  deed o r encumbrance, 
thereby preventing p roperty  owner from  
c laim ing innocent purchaser status.
9. E stopp e l <s=62.2(2)

Because publication o f  land orders in 
Federa l Reg ister im parted constructive no­
tice o f  easements which they created, tha t 
notice made reliance unreasonable, and thus 
State was not estopped from  c laim ing any 
easements under orders here involved.
10. Pub lic  Lands *= 1 3 5 (1 )

B y  operation o f  law , land conveyed by 
the United States is taken sub ject to p rev i­
ously established rights o f way where in­
strum ents o f  conveyance are s ilen t as to  the 
existence o f  such rights o f way.
11. Pub lic  Lands *=>135(1)

No su it to vacate o r annul a patent in 
o rder to establish a p reviously  existing 
righ t-o f-w ay  is necessary because patent 
contains an implied bylaw  condition th a t it 
is subject to  such a righ t-o f-w ay , and thus 
statute o f  lim itations expressed by statu te , 
provid ing th a t suits by the United States to 
vacate and annu l any patent sha ll oniy be 
brought w ith in six years a fte r  the date o f  
the issuance o f such patents did not apply. 
43 U .S .C .A . § 1166.

Jack McGee, A sst A tty . Gen., W ilson 
Condon, A tty . Gen., Juneau , fo r  appel- 
lant/cross-appellee.

David A . Devine and Michael W . Price, 
Groh, Eggers , Robinson, P rice & Johnson, 
Anchorage., fo r  appellees/cross-appellants.

B e fo re  R A B IN O W IT Z , C.J., and B U R K E , 
M A TTH EW S and COM PTON , JJ .

O P IN IO N
M A TTH EW S , Justice.
This is an action fo r  a dec la rato ry  ju dg ­

ment b rough t by an association represents 
ing various t it le  insurance companies, indi­
v idual t it le  insurance companies, and sever­
a l landowners against the S ta te  o f A laska, 
the Municipality o f Anchorage, and Theo­
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dore and C la ir Pease. N ine claims fo r  re ­
lie f were presented.

The fi rs t  claim sought a determ ination 
th a t a title  insurance policy issued by 
T ransamerica T itle  Insurance Company to 
the Peases excluded from  coverage any 
righ ts-o f-w ay created pursuant to  certain 
In te r io r  Departm ent O rders, namely, Public 
Land O rders 601, 757 ,1613 , and Departm en­
ta l O rder 2665.

The second claim fo r  re lie f sought a dec­
la ra tion  that claimed easements fo r  “ local 
roads”  as defined in DO 2665 could not be 
used by the S tate o r municipal governments 
because o f the A laska R igh t o f  W ay Act o f 
1966.

The third related to “ feeder roads" as 
defined in PLO  601 and DO 2665, seeking a 
declaration tha t rights-o f-w ay fo r  such 
roads could not be utilized because o f the 
A la ska  R ight o f W ay Act o f 1966.

The fou rth  claim fo r  re lie f concerned 
p roperty  owned by p la in tiff Hansen Associ­
ates a long the Seward H ighway. I t  alleged 
th a t the orig inal patentee had made a 
homestead en try  p rio r to the e ffec tive  date 
o f the fi rs t  o rder involved, P LO  601, and 
sought a declaration that no th rough road 
easement under P LO  601 o r 3ny o f its suc­
cessors could be claimed.

The fi f th  claim fo r  re lie f re fe rred  to a 
quitclaim  deed given on o r about A pril 7, 
1959, conveying the United S tates ’ interests 
in the highways in A laska to the State. 
The deed was recorded O -tober 2, 1969. 
This claim sought a declaration tha t the 
quitclaim  deed would have no e ffe c t on 
bona fide purchasers fo r  va lue who pur­
chased and recorded p rio r to  the State's 
record ing o f the quitclaim deed.

The sixth claim fo r  re lie f a lleged tha t the 
fa i lu re  o f the United States o r  the S tate to 
record PLOs 601, 757, and 1613 and DO 
2665 in a State recording o ffice  rendered 
any easements tha t m ight otherw ise have 
been created by those orders void as against 
subsequent innocent purchasers fo r  value 
who firs t du ly  recorded the ir interests.

The seventh claim alleged a theory o f 
estoppel against the State and Municipality,

c laim ing tha t fo r  tw enty years they had 
allowed p roperty  owners to  develop p roper­
ty  on which they now claim  an easement 
pursuant to PLO s 601, 757, and 1613 and 
DO 2665, th a t no notice o f  such claims had 
been given, and that individual p roperty  
owners would be prejudiced i f  the S ta te  and 
the M unicipality were now perm itted io 
u tilize such easements.

The eighth claim sought a declaration 
tha t no easement could be taken by the 
Sta te o r the M unicipa lity fo r  a local, feeder, 
o r th rough road under the au tho rity  o f 
PLO s 601, 757, and 1613 o r DO 2665 because 
o f the R igh t o f  W ay Act o f 1966.

The ninth claim  a lleged that p rio r to  the 
quit-claim  deed from  the United States to 
the S ta te  o f  A p ril 7 ,1 959 , the United S tates 
had patented to  p riva te  landowners p roper­
ty  which included righ ts-o f-w ay now 
claimed by the State . A declaration was 
sought th a t these patents were conclusive 
as against the S ta te  and that the patents 
could not be vacated o r  annulled because o f 
the six vea r statu te  o f lim itations set fo rth  
in 43 U!S.C . § 1166.

The Peases cross-claimed against the 
S ta te , a lleg ing  tha t the S tate un law fu lly  
claimed a 50 fo o t road easement a long the 
south boundary o f th e ir p roperty  whereas 
on ly  a 33 fo o t easement was described in 
the paten t from  the United States to the ir 
predecessor-in-interest. They sought ju s t  
compensation fo r  the 17 fo o t d iffe rence in 
the approx im ate sum o f  $3,000.00 plus in­
terest from  the date o f  taking . The Peases 
a lso coun teH aim ed  against Transamerica, 
a lleg ing th a t i f  the Sta te was entitled to a 
fu l l 50 fo o t righ t-o f-w ay T ransamerica 
would be obliged under the t it le  policy to  
compensate them  fo r  the va lue o f the 17 
fo o t strip .

B e fo re  answering, the S tate filed a mo­
tion fo r  a m ore de fin ite statement request­
ing lega l descriptions o f  p roperty  across 
which the complaint a lleged th a t the S ta te  
was c laim ing rights-o f-w ay. In  response, 
the p la in tiffs  described the p roperty  owned 
by Hansen Associates a long the Seward 
H ighway, w ith respect to the fou rth  claim 
fo r  re lie f, and p roperty  owned by p la in ti ff
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Richard L . Boysen which a lso lay a long the 
Seward H ighway, with respect to the sev­
enth claim The State then answered the 
complaint, p lacing in controversy a ll the 
lega l theories o f the p la in tiffs .

The State , a ll p la in tiffs , and the Peases 
moved fo r  summary judgm en t as to a ll 
claims. The cou rt denied the S ta te ’s mo­
tion , granted the p la in tiffs ’ motion as to the 
second, th ird , and eighth claims, and g ran t­
ed the Peases’ motion as to  the ir cross-claim 
and counterclaim . Fo llow ing  en try  o f a 
memorandum  o f decision re flec ting  these 
actions the court entered a dec la rato ry  
judgm en t containing fo u r numbered pa ra ­
graphs, which proceed from  the abstract to 
the particu lar. They are :

1. The S ta te  o f  A laska and the Munic­
ipa lity  o f  Anchorage a re  claim ing high­
way easements fo r  loca l, feeder, and 
through roads in excess o f easement 
widths specified in patents issued to  A las­
ka  property owners. Said easements a re  
claimed by the Sta te o r the M unicipa lity 
pursuant to authority  derived from  Pub ­
lic  Land O rders 601, 757, 1613 and De­
partm ent O rder 2665. F o r  the reasons 
set fo rth  in the Memorandum  o f Decision 
dated May 7, 1980, the court hereby 
awards P la in ti ffs  a sum mary judgm ent 
against the Sta te  o f A la ska  and the Mu­
nicipality o f Anchorage dec laring tha t the 
S ta te  and the M unicipa lity may not take 
o r utilize p roperty  fo r  local,- feeder, o r 
through roads in excess o f  the widths set 
fo r th  in the patents to the a ffec ted  p rop­
erties w ithout ju s t  compensation to the 
owners o f the a ffec ted  properties unless 
such local, feeder, o r th rough roads were 
occupied and staked by the S tate o f  A la s­
ka  o r the Municipality o f  Ar.chprage p rio r 
to  April 14, 1966, o r w ere specifica lly 
designated in the patents to  the a ffec ted  
rea l properties.

2. The P la in ti ffs  Hanson [sic] Associ­
ates and Richard L. Boysen are hereby 
awarded a summary judgm en t against 
the State o f  A laska and the Municipality 
o f  Anchorage declaring th a t neither the 
S ta te  nor the Municipality can take any 
portion o f the ir p roperties fo r  the 
through road presently  known as the Old 
Seward H ighway which is in excess o f
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the easement widths specified in the ir 
respective patents w ithout ju s t compen­
sation.

3. The Defendants Pease are hereby 
awarded a summary judgm ent on their 
cross-claim  against the S tate o f A laska 
dec laring tha t the State may not take o r 
u tilize any portion o f  the Peases’ land fo r  
the local road presently known as Rabbit 
C reek Road which is in excess o f  the 
33 -fo o t easement width specified in the 
paten t to the Peases' p roperty  w ithout 
ju s t  compensation. The Peases' property 
is described as Lot 191, Section 33, Town­
ship 12 N orth , Range 3 West, Seward 
M eridian, Anchorage Record ing D istrict, 
Th ird  Judicial D istrict, S ta te  o f A laska.

4. The Defendants Pease are hereby 
awarded a sum mary judgm ent on the ir 
counterclaim  against Transamerica T itle  
Insurance Company declaring that T ran s­
america is liab le under its tit le  insurance 
policy issued to  the Peases fo r  the tak ing 
by the Sta te  o f A laska o f a 17-foot strip 
o f  land fo r  the local road known as Rab­
bit C reek Road, which 17 -foot strip  o f 
land was in excess o f  a 33 -foo t easement 
specified in the Peases’ patent. However, 
since the Sta te  o f A laska must compen­
sate the Peases fo r  the tak ing o r u tiliza ­
tion o f said additional 17-foot easement, 
the Peases shall collect ju s t compensation 
from  the S tate o f  A laska, and upon re­
ceipt o f said ju s t  compensation the Peases 
shall no t be entitled to recover damages 
from  Transamerica T itle  Insurance Com­
pany fo r  said tak ing  o f the additional 
17 -foot s trip  o f  property.
The S ta te  has appealed from  this ju d g ­

ment. The p la in tiffs  have cross-appealed, 
c laim ing th a t the superior court should 
have gran ted  them judgm ent on the ir 
fo u rth , f i f th , sixth , seventh, and ninth 
claims fo r  “ e lie f. In  addition, Transamerica 
T it le  has appealed from  the judgm ent 
against it in fa v o r o f the Peases.

I

T H E  ST A T E ’S  A PPE A L  AS TO T H E  
PE A SE S ’ P R O PE R T Y  

W'e tu rn  f i r s t  to the appeal o f  the S tate 
as it re lates to the Peases' property .
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The patent to the 2.5 acre Pease parcel 
was issued on October 4, 1955, pursuant to 
the Small T ract Act o f 1938, 43 U .S .C . 
§§ 682a-682e (1938), repealed by Pub .L . 
No. 94 -579 , T itle  V I I ,  § 702 (1976). The lo t 
was leased to the Peases' predecessor-in-in- 
terest on May 1, 1953. The paten t contains 
tw o re levan t reservations. One is a b lanket 
reservation fo r  roads "constructed o r to be 
constructed by o r under au thority  o f the 
Un ited  States or by any Sta te  created ou t 
o f  the T e rrito ry  o f A laska, . . . "  This res­
e rvation was made pursuant to  48 U .S .C . 
§ 321d, ch. 313, 61 S ta t. 418 (1947), repea led  
by  Pub .L . No. 86 -70 , § 21 (d )(7 ), 73 S tat. 146 
(1959 ), which provides in pa rt:

In  a ll patents fo r  lands he rea fte r taken 
up, entered, o r located in the T e rrito ry  o f 
A laska , and in a ll deeds by the United 
States he rea fte r conveying any lands to 
which it may have reacquired tit le  in said 
T e rrito ry  not included w ithin the lim its 
o f any organized municipality, there shall 
be expressed that there is reserved, from  
the lands described in said paten t o r deed, 
a righ t-o f-w ay thereon fo r  roads, road­
ways, highways, tram ways, tra ils , 
bridges, and appurtenant structu res con- 

. structed o r to  be constructed by o r under 
the authority  o f the United States o r o f  
any State created out o f the T e rr ito ry  o f 
A la sk a . . . .

The o ther re levan t reservation in the patent 
reserves a 33 fo o t righ t-o f-w ay fo r  roadway 
purposes a long the south and east bounda-
1. 14 Fed.Reg. 5048 (1949).
2. 16 Fed.Reg. 10,749 (1951).

3. 16 Fed.Reg. 10,752 (1951).
4. 14 Fed.Reg. 5048 (1949). The quoted lan­

guage is from the sixth paragraph o f PLO 601. 
The sixth paragraph in full slates:

Subject to valid existing rights and to exist­
ing surveys and withdrawals fo r other than 
highway purposes, the public lands in Alaska 
lying within 300 feet on each side of the 
center line of the Alaska Highway, 150 feet 
on each side of the center line of all other 
through roads, 100 feet on each side of the 
center line of all feeder roads, and 50 feet on 
each side of the center line of all local roads, 
in accordance with the following classifica­
tions, are hereby withdrawn from all forms

ries o f  the t ra c t  Rabbit Creek Road lies on 
the south boundary o f the Peases' property . 
As this rase has been presented a ll parties 
have assumed that Rabbit Creek Road was 
in existence as a local road a t a ll times 
re levan t to the various o rders he rea fte r dis­
cussed. W e make the same assumption.

In  1978 the State widened Rabb it Creek 
Road from  66 fe e t to 100 fee t. The road 
occupied a 33 fo o t s trip  on the Peases’ prop­
e rty  before w idening and a 50 fo o t strip  
a fte r  widening. The S ta te  claimed a 50 
fo o t easement on each side o f the center 
line o f Rabbit Creek Road, citing PLO s 
6 0 1 1 and 757,2 and DO 2 6 6 5 3 a« au thority  
f o r  w idening the road w ithout compensat­
ing the Peases fo r  tak ing  the ex tra  17 feet.

P LO  601, e ffec tive  A ugust 10, 1949, w ith­
d rew  “ the public lands in A laska ly ing  w ith ­
in . . .  150 fe e t on each side o f the center 
line o f a ll . . .  th rough roads, 100 fe e t on 
each side o f the center line o f  a ll feeder 
roads, and 50 fe e t on each side o f the center 
line o f a ll local roads, . . .  from  a ll fo rm s o f 
approp ria tion under the public land laws, 
. . . "  and reserved them " fo r  highway pu r­
poses." 4

The Secre tary  o f the In te r io r p rom u lgat­
ed PLO  757 and DO 2665 on October 19, 
1951. 16 Fed .Reg. 10,749, 10,752 (1951). 
DO  2665 was filed  firs t . Id . a t 10,752. I t  
established, among o th er things, easements, 
ra th e r than w ithdraw als, o f  50 fe e t on each

o f appropriation under the public land laws, 
including the mining and mineral-leasing 
laws, and reserved for highway purposes: 

Through Roads 
Alaska Highway, Richardson Highway, 

Glenn Highway, Haines Highway, Tok Cut- 
Off.

Feeder Roads 
Steese Highway, Elliott Highway, McKin­

ley Park Road, Anchorage-Potter-Indian 
Road, Edgerton Cut-Off, Tok Eagle Road, 
Ruby-Long-Poorman Road, Nome-Solomon 
Road, Kenai Lake-Homer Road, Fairbanks- 
College Road, Anchorage-Lake Spenard 
Road, Circle Hot Springs Road.

Local Roads 
All roads not classified above as Through 

Roads or Feeder Roads, established or main­
tained under the jurisdiction o f the Secretary 
o f the Interior.

Id. at 5046-49 (1949),
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side o f  the center line o f each local road and 
o f 100 fee t as to each feeder road .5 PLO  
757 amended the sixth paragraph o f PLO  
601, see note 4 supra, increasing the w ith­
d raw a l fo r  the Seward H ighway [the An- 
chorage -Potle r-lnd ian  Road in PLO  601] 
from  100 fee t to 150 fee t on each side o f the 
cen te r line. 16 Fed.Reg. 10,749, 10,750 
(1951 ). PLO  757 repealed the genera l w ith­
d raw a l fo r  local and feeder roads contained 
in the sixth paragraph o f P LO  601, thus
5. 16 Fed.Reg. 10.752 (1951). DO 2665 pro­

vides:
Rights-of-Way for Highways in Alaska

Section 1. Purpose, (a) The purpose of 
this order is to (1) fix the width of all public 
highways in Alaska established or main­
tained under the jurisdiction of the Secretary 
o f the Interior and (2) prescribe a uniform 
procedure for the establishment of rights-of- 
way or easements over or across the public 
lands fo r such highways. Authority for these 
actions is contained in section 2 of the act of 
June 30, 1932 (47 Stat. 446, 48 U.S.C. 321a).

Section 2. Width o f public highways, (a) 
The width of the public highways in Alaska 
shall be as follows:

(1) For through roads: The Alaska High­
way shall extend 300 feet on each side of the 
center line thereof. The Richardson High­
way, Glenn Highway, Haines Highway, Se- 
ward-Anchorage Highway, Anchorage-Lake 
Spenard Highway and Fairbanks-College 
Highway shall extend 150 feet on each side of 
the center line thereof.

(2) For fteder roads: Abbott Road (Kodiak 
Island), Edgerton Cutoff, Elliott Highway, Se­
ward Peninsula Tram road, Steese Highway, 
Sterling Highway, Taylor Highway, North­
way Junction to Airport Road, Palmer to Ma- 
tanuska to Wasilla Junction Road, Palmer to 
Finger Lake to Wasilla Road, Glenn Highway 
Junction to Fishhook Junction to Wasilla to 
Knik Road, Slana to Nabesna Road, Kenai 
Junction to Kenai Road, University to Ester 
Road, Central to Circle Hot Springs to Por­
tage Creek Road, Manley Hot Springs to 
Eureka Road, North Park Boundary to Kant- 
ishna Road, Paxson to McKinley Park Road, 
Sterling Landing to Ophir Road, Iditarod to 
Flat Road, Dillingham to Wood River Road, 
Ruby to Long to Poorman Road, Nome to 
Council Road and Nome to Bessie Road shall 
each extend 100 feet on each side of the 
center line thereof.

(3) For local roads: All public roads not 
classified as through roads or feeder roads 
shall extend 50 feet on each side o f the center 
line thereof.

Section 3. Establishment o f rights-of-way 
o r easements, (a) A reservation for highway 
purposes covering the lands embraced in the 
through roads mentioned in section 2 of this

LA N D  T IT L E  ASS'N  A laska r/ i y
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e ffec ting  a revocation o f  the 601 w ithdraw ­
a ls as to them. However, P LO  757 ac­
know ledged that DO 2665 had a lready es­
tablished easements as to  fe ede r and local 
roads and did not pu rpo rt to  revoke them. 
The fin a l paragraph o f  P LO  757 states: 

Easements having been established on 
the lands released by this order, such 
lands are not open to approp ria tion under 
the public land la w s . . .  . 6

order was made by Public Land Order No. 
601 of August 10, 1949, as amended by Pub­
lic Land Order No. 757 o f October 16, 1951. 
That order operates as a complete segrega­
tion of the land from all forms o f appropria­
tion under the public-land laws, including the 
mining and the mineral leasing laws.

(b) A right-of-way or easement for high­
way purposes covering the lands embraced in 
the feeder roads and the local roads equal in 
extent to the width of such roads as estab­
lished in section 2 o f this order, is hereby 
established for such roads over and across 
the public lands.

(c) The reservation mentioned in para­
graph (a ) and the rights-of-way or easements 
mentioned in paragraph (b) will attach as to 
all new construction involving public roads in 
Alaska when the survey stakes have been set 
on the ground and notices have been posted 
at appropriate points along the route o f the 
new construction specifying the type and 
width of the roads.

Section 4. Road maps to be filed in proper 
Land Office. Maps o f all public roads in 
Alaska heretofore or hereafter constructed 
showing the location o f the roads, together 
with appropriate plans and specifications, 
will be filed by the Alaska Road Commission 
in the proper Land Office at the earliest pos­
sible date for the information o f the public. 

Id.
6. 16 Fed.Reg. 10,749, 10,750 (1951). The text 

o f PLO 757 so far as it is relevant here states:
The sixth paragraph o f Public Land Order 

No. 601 of August 10, 1949, reserving public 
lands for highway purposes, commencing 
with the words "Subject to valid existing 
rights", is hereby amended to read as fo l­
lows:

Subject to valid existing rights and to exist­
ing surveys and withdrawals fo r other than 
highway purposes and public lands in Alaska 
lying within . . .  150 feet on each side o f the 
center line o f the . . .  Seward-Anchorage 
Highway . . .  are hereby withdrawn from all 
forms o f appropriation under the public-land 
laws including the mining and mineral-leas­
ing laws, and reserved fo r highway purposes.

Easements having been established on the 
lands released by this order, such lands are

w m m m m m
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Thus one e ffec t o f PLO  757 and DO 2665 
was to substitute easements fo r  the w ith­
d raw a ls made in PLO  301 as to local and 
fe ed e r roads.

The Sta te ’s claim to the fu ll 50 fee t, from  
the center line , o f Rabbit C reek Road is in 
a ll re levan t respects identical to  the claim 
th a t it  successfully asserted in S tate , De­
pa rtm en t o f  H ighways v. Green, 586 P.2d 
595 (A laska 1978). In  Greer., as in the 
Peases' claim , the patents were issued by 
the United States under the Sm all T ract 
A ct and contained b lanket roadway ease­
m ents under 48 U .S .C . § 321d as well as 
specific 33 fo o t easements. The local road 
in question in both cases was bu ilt before 
DO  2665 was promu lgated, and the lease as 
w e ll as the patent was issued a fte r  p rom u l­
ga tion  o f DO  2665. W e held in Green tha t 
DO  2665 was issued pu rsuant to 48 U .S .C . 
§ 321a, as distinct from  48  U .S .C . § 321d; 
th a t DO 2665 was applicable to  patents 
issued under the Sm all T rac t Act; and tha t

not open to appropriation under the public- 
land laws except as a part o f a legal subdivi­
sion, if surveyed, or an adjacent area, if un­
surveyed, and subject to the pertinent ease­
ment.

Id. at 10,749-FO.
7. The Right-of-Way Act of 1966 states:

Section 1. PURPOSE. This Act is intend­
ed to alleviate the economic hardship and 
physical and mental distress occasioned by 
the taking of land, by the State o f Alaska, for 
which no compensation is paid to the persons 
holding title to the land. This practice has 
resulted in financial difficulties and the depri­
vation of peace o f mind regarding the securi­
ty of one's possessions to many citizens of 
the State o f Alaska, and which, if not cur­
tailed by law, will continue to adversely af­
fect citizens of this state. Those persons 
who hold title to land under a deed or patent 
which contains a reservation to the state by 
virtue of the Act of June 30, 1932, ch. 320, 
sec. 5. as added July 24, 1947, ch. 313, 61 
Stat. 418, are subject to the hazard o f having 
the State o f Alaska take their property with­
out compensation because all patents or 
deeds containing the reservation required by 
that federal Act reserve to the United States, 
or the state created out o f the Territory of 
Alaska, a right-of-way fo r roads, roadways, 
tramways, trails, bridges, and appurtenant 
structures either constructed or to be con­
structed. Except fo r this reservation the 
State of Alaska, under the Alaska constitu­
tion and the constitution of the United States,

the 50 fo o t righ t-o f-w ay established by DO 
2665 was e ffec tive  even though only a 33 
fo o t righ t-o f-w . v was expressed in the pat­
ent. 586 P.2d a t 600-03 .

The superio r court reasoned that Green 
was not con tro lling  because o f  the p rov i­
sions o f  the R ig h t-o f-W ay  A ct o f  1966, ch. 
92  S .L .A . 1966.7 Sections 2 and 3 contain 
the opera tive provisions o f the R igh t-o f- 
W ay  Act o f  1966. Section 2 precludes the 
S ta te  from  tak ing  “ p riva te ly  owned proper­
ty  by the election o r exercise o f a rese rva­
tion to the state  acquired under [48 U .S .C . 
§ 321d ]," and section 3 provides that the 
A ct sha ll not be construed to divest the 
S ta te  o f  “ any righ t-o f-w ay  o r o ther in terest 
in rea l p roperty  which was taken by the 
state , be fo re  the e ffec tive  date o f this Act, 
by the election o r exercise o f its rig h t to 
take p roperty  through a reservation ac­
quired under‘ [48 U .S .C . § 321d ].”  The e f­
fec tive  date o f  the R ig h t-o f-W ay  A ct o f 
1966 was A p ril 14, 1966.

would be required to pay just compensation 
fo r any land taken fo r a right-of-way. It is 
declared to be the purpose o f this Act to 
place persons with land so encumbered on a 
basis of equality with all other property hold­
ers in the State of Alaska, thereby preventing 
the taking of property without payment of 
just compensation as provided by law, and in 
the manner provided by law.

Section 2. TAKING OF PROPERTY UN­
DER RESERVATION VOID. After the effec­
tive date of this Act, no agency of the state 
may take privately-owned propeity by the 
election or exercise of a reservation to the 
state acquired under the Act of June 30, 
1932, ch. 320, sec. 5, as added July 24, 1947, 
ch. 313, 61 Stat. 418, and taking of property 
after the effective date of this Act by the 
election or exercise o f a reservation to the 
state under that federal Act is void.

Section 3. PROSPECTIVE APPLICATION. 
This Act shall not be construed tc divest the 
state of, or to require compensation by the 
state for, any right-of-way or other interest in 
real property which was taken by the state, 
before the effective date of this Act, by the 
election or exercise o f its right to take prop­
erty through a reservation acquired under the 
Act o f June 30, 1932, ch. 320, sec. 5, as added 
July 24, 1947, ch. 313, 61 Stat. 418.

Section 4. SHORT TITLE. This Act may 
be cited as the Right-Of-Way Act of 1966.

Section 5. EFFECTIVE DATE. This Act 
takes effect on the day after its passage and 
approval or on the day it becomes law with­
out such approval.
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[1 ] The court erred in app ly ing the 
R igh t-o f-W ay Act o f 1966 to the Pease case. 
I t  is applicable on ly to  in terests taken by 
the State under a b lanket reservation creat­
ed pursuant to  48 U .S .C . § 321d. W e held 
in Green tha t easements established by DO 
2665 were established under the au thority  
o f  section 3 ? la , not section 321d .8 Green, 
586 P.2d a t 600 n. 17. F u rth e r, we held in 
Sta te , Departm ent o f  H ighways v. Crosby, 
410 P.2d 724 (A laska  1966) tha t § 321d did 
not apply a t a ll to patents issued under the 
Sm all T ract Act. id . a t 728.

[2 ] The superior court also concluded in 
its Memorandum o f Decision th a t the ease­
m ent which otherw ise would have been cre­
ated under DO 2665 on Rabb it Creek Road 
did not come into being “ until the righ t-o f- 
way was staked by the term s o f  DO 2665." 
This statement re fe rs  to  subsection 3(c) o f 
DO 2665, which provides:

The reservation mentioned in pa ra ­
graph (a ) and the righ ts-o f-w ay o r  ease­
ments mentioned in parag raph (b ) w ill 
attach as to  a ll new construction invo lv­
ing public roads in A laska when the su r­
vey stakes have been set on the ground 
and notices have been posted a t appropri-

8. A memorandum from the Chief Counsel of 
the Bureau o f Land Management to the Di­
rector of the Bureau, dated February 7, 1951, 
explains well the extent o f the authority grant­
ed to the Secretary of the Interior under 
§ 321a. The memorandum states in part:

Prior to the issuance of Public Land Order 
No. 601 . . . ,  nearly all public roads in Alaska 
were protected only by easements. Right-of- 
way easements were acquired under section 
2477 of the Revised Statutes (43 U.S.C. sec. 
932) by the construction o f roads. This sec­
tion granted a right-of-way for the construc­
tion of highways over public lands not re­
served for public uses.

Section 2 of the Act of January 27, 1905 
(33 Stat. 616), incorporated with amend­
ments into 48 U.S.C. secs. 321-323, estab­
lished a Board o f Road Commissioners in the 
then Territory o f Alaska to function under 
the jurisdiction o f the Secretary o f War. 
This section provided:

"Sec. 2. * • * The said board shall have 
the power, and it shall be their duty, upon 
their own motion or upon petition, to locate, 
lay out, construct, and maintain wagon roads 
and pack trails • * *. The said board shall 
prepare maps, plans, and specifications of

eS7 P Jd — l 7
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ate points along the rou te o f  the new 
construction specifying the type and 
width o f the roads.5 

The superior cou rt’s conclusion that the 
stak ing requirement o f  section 3(c ) was ap­
p licable to Rabbit C reek Road is erroneous. 
Section 3(c) by its express term s on ly  ap­
plies to  new construction. Rabbit Creek 
Road was an existing road when the o rder 
was promulgated. As to existing roads, 
subsection 3 (b ) o f the o rder establishes a 50 
foo t easement in the present, ra th e r than 
the fu tu re , tense and contains no call fo r  
additional action in o rder to  f ix  the ease­
ment. I t  states:

A right-o f-w ay o r easement fo r  highway 
purposes covering the lands embraced in 
the . . .  local roads equal in exten t to  the 
width o f such roads as established in sec­
tion 2 o f this order, is hereby established 
fo r  such roads over and across the public 
lands.

16 Fed.Reg. 10,752 (1951) (emphasis added). 
Subsection (3 ) o f section 2 o f  DO  2665 set 
.the width o f local roads a t 50 fe e t on each 
side o f the center line. Thus, these two 
sections o f DO  2665 established a 50 foo t 
easement fo r  Rabbit Creek Road.

everv road or trail thev may locate and lay 
out, • * * “

Section 3 of the Act of August 24, 1912 (37 
Stat. 512, 48 U.S.C. secs. 23 and 24), under 
which Alaska was organized as a Territory, 
provided that the authority o f the legislature 
o f the Territory should not extend to certain 
statutes o f the United States including the 
Act of January 27, 1905, supra, and the sev­
eral acts amendatory thereof.

Section 2 of the Act of June 30, 1932 (47 
Stat. 446, 48 U.S.C. sec. 321a), provides: 

"Sec. 2. The Secretary of the Interior shall 
execute or cause to bt executed all laws 
pertaining to the construction and mainte­
nance o f roads and trails and other works in 
Alaska heretofore administered by said board 
o f road commissioners under the direction of 
the Secretary of War; * *

The authority of the Secretary o f the Interi­
or conferred by the above-cited acts to "lo­
cate, lay out, construct and maintain" public 
roads in Alaska clearly implies the right to 
fix the width of the roads. This width is not 
fixed by any statute.

9. 16 Fed.Reg. 10,752 (1951). For the full text 
of DO 2665, see note 5 supra.
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[3 ] The history o f the p rom u lgation o f  
DO  2665 also demonstrates that the stak ing 
requirem ent applies on ly to new construc­
tion , not existing roads. In  te rr ito r ia l days 
road easements were created across public 
land under 43 U .S .C . § 932, repea led by 
Pub .L . N o. 94 -579 , T itle  V I I ,  § 706(a) 
(1976), a statu te rem arkab le fo r  its b revity , 
which provided:

The righ t-o f-w ay fo r  the construction 
o f highways over public lands, not re ­
served fo r  public uses, is hereby granted. 

This b lanket g ran t had to be accepted. A 
common method o f acceptance was the 
building o f  a road by a public au th o rity .10 
B u t other methods o f acceptance were also 
recognized. As we stated in H am erly  v. 
Denton, 359 P.2d 121 (A la ska  1961) w ith 
respect to 43 U .S .C . § 932:

[B ]e fo re  a highway may be created, there 
must be e ither some positive act on the 
p a rt o f the appropriate public authorities 
o f  the state , c learly  m an ifesting  an in ten­
tion to accept a grant, o r the re  must be 
public user fo r  such a period o f time and 
under such conditions as to prove th a t the 
g ran t has been accepted.

Id . a t 123 (foo tno te  om itted). In  Girves v. 
K en a i Peninsula Borough, 536 P .2d 1221 
(A laska 1975), we held th a t enactment by 
the te rrito ria l leg islature o f a law  dedicat­
ing a fo u r rod strip a long a ll section lines 
fo r  roadway purposes was a positive act o f 
acceptance o f the section 932 g ran t. Id . a t 
1225-26.

When acceptance o f the section 932 g ran t 
occurred by construction o f a road by an 
appropriate public au thority , a question re ­
mained regard ing  the w idth o f  the rig h t-o f- 
way thereby created. I t  was held tha t the 
w idth was not confined necessarily to the 
trave led portion o f the roadw ay, but that 
“ local laws, customs and usages" would con­
tro l. City o f  B u tte  v. Mikosowitz, 39 M on t 
3 5 0 ,1 0 2  P . 593, 595 -96 (1909 ); see a lso B a ll 
v. Stephens, 68 Cal.App.2d 843, 158 P.2d 
207, 209 (1945).
10. See Clark v. Taylor. 9 Alaska 298, 303 

(D.Alaska 1938); Ball v. Stephens, 68 Cal. 
App.2d 843, 158 P.2d 207, 209 (1945); Moulton 
v. Irish. 67 Mont. 504, 218 P. 1053, 1054 (1923).

One purpose o f DO 2665 was to define as 
a m atte r o f  local law o r usage the w idth o f 
roadway easements which had been created 
by the construction o f  roads and which 
would be created in the fu tu re  by the con­
struction o f new roads. The memorandum 
o f Feb rua ry  7, 1951, from  the chief counsel 
o f  the Bureau o f Land M anagement to the 
B u reau ’s d ire c to r11 makes this c lear: 

N otw ithstanding that section 2477 o f  the 
Revised Statutes (43 U .S .C . § 932) does 
not fix  the width o f  the righ ts-o f-w ay 
granted by it, the width when fixed  by a 
positive act o f the p roper S tate o r T e rr i­
to ria l authorities has been held valid. 
Costain v. Turner (1949) [72 S.D . 427], 36 
N .W .2d 3S2; Bu tte  v. Mikosow itz (1909) 
[39 Mont. 350], 102 P . 593. In  both cases, 
the width fixed included an area in excess 
o f  the beaten path o r track . The reasons 
which sustain the conclusion reached in 
those cases support the conclusion tha t in 
the case o f public highways in A laska 
constructed or maintained under the ju r ­
isdiction o f the Secretary o f the In te rio r, 
the width o f the highways may be fixed 
by that o ffic ia l.

The memo goes on to suggest the publica­
tion o f an order,, which was to become DO 
2665, in term s which make it c lear that the 
stak ing requirement on ly  applies to  new 
construction and not to existing roads:

The fo llow ing  procedure is suggested fo r  
the establishment o f highway easements 
o f  prescribed widths in A laska:

(1 ) The issuance o f  an o rder by the 
Secretary o f the In te rio r to be published 
in the Federa l Reg ister fix in g  the width 
fo r  existing roads and the width fo r  new 
construction, including changes in the lo ­
cation o f existing roads, and extensions 
o f  such roads. In  the case o f  new  con­
struction , the o rder can on ly  be e ffec tive  
when the survey stakes have been set on 
the ground.

(Emphasis added).
F u rth e r, the Superior Court's conclusion 

th a t the staking requirement applies to ex-
11. An excerpt from this memorandum is quot­

ed at note 8 supra.
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isting roads as well as to roads to be con­
structed in the fu tu re  is in con flic t with ou r 
ho lding in Green, supra. The local road in 
question there was constructed before the 
promulgation o f DO 2665. As to  the Green 
parce l, we held that the 50 fo o t rig h t-o f- 
way was fixed as o f the promu lgation o f  
the order. Green, 586 P.2d a t 604.

F o r these reasons we conclude tha t the 
S ta te ’s appeal with respect to the adverse 
judgm ent on the cross-claim o f the Peases 
is well-founded. The th ird  paragraph o f 
the declaratory judgm ent is the re fo re  r e ­
versed. Since the firs t paragraph o f the 
judgm en t includes the situation presented 
in the Pease case, it too must be reversed.

I I
TH E  STATE 'S A P P E A L  A S TO 

BO YSEN ’S P R O PE R T Y  
The discussion in this section concerns the 

p la in t i f f ’s eighth claim fo r  re lie f, which is 
re flected in the second and th ird  para­
g raphs o f the judgment. This discussion is 
a lso re levant to the second claim fo r  re lie f 
re la tin g  to feeder roads. Because specific 
fac ts concerning the Hansen parcel requ ire 
th a t it be treated d iffe ren t ly , we exclude it 
from  this discussion and focus instead on 
the Boysen property .

This aspect o f the case invo lves an addi­
tiona l public land order tha t was not in­
volved in the discussion o f the Pease case. 
This order, PLO  1613, was promulgated 
A pril 7, 1958. 23 Fed .Reg. 2376, 2378 
(1958). PLO  1613 revoked PLO  601 which,
12. 23 Fed.Reg. 2376. 2377 (1958). PLO 1613 

provides in pertinent part:
1. Public Land Order No. 601 of August 

10, 1949, as modified by Public Land Order 
757 of October 16, 1951, reserving for high­
way purposes the public lands o f Alaska ly­
ing . . .  within 150 f'«“  on each side o f the 
center line of the . . .  Seward-Anchorage 
Highway . . .  is hereby revoked.

3. An easement for highway purposes, in­
cluding appurtenant protective, scenic and 
service areas, over and across the lands de­
scribed in paragraph 1 of this order, extend­
ing 150 feet on each side of the center line of 
the highways mentioned therein, is hereby 
established.

LA N D  T IT L E  A SS ’N  A laska 723
714 (Alaska 1883)

as modified by PLO  757, had w ithdrawn 
and reserved fo r  highway purposes 150 feet 
on each side o f the Seward H ighway. Id . 
a t 2376. P LO  1613 converted the 150 foo t 
Seward H ighway rig h t-o f-w ay  to an ease­
m ent o f the same w id th .12

The Boysen parcel consists o f  some 80 
acres jo in in g  the Seward H ighway. The 
paten t was issued to Bovsen ’s predecessor 
on May 15, 1952, under the Homestead Act. 
The homestead en try  was made January  2, 
1951. The paten t contains a b lanket reser­
vation fo r  road righ ts-o f-w ay as required by 
48 U .S .C . § 321d. See page 718 supra.

Setting  aside the possible e ffec t o f the 
section 321d rese rvation , the homestead en­
t ry  o f  B oysen ’s predecessor in January  1951 
fix es the date from  which the property 
righ ts o f  the owners o f  the parcel are to be 
measured.13 As o f th a t date, P LO  601 had 
w ithdrawn 100 fee t o f  land from  each side 
o f the center line o f the Seward Highway. 
14 Fed .Reg . 5048 (1949).

The superio r court was apparen tly  o f  the 
view  tha t unless the S ta te  had fu lly  occu­
pied o r staked this 100 fee t be fo re  the e f­
fective date o f  the R ig h t-o f-W ay  A ct o f 
1966, tha t act e lim inated the w ithdrawal. 
W e disagree.

[4 ] The Seward H ighway was in exist­
ence by the time o f the homestead entry . 
The superio r court apparen tly  imposed the 
s tak ing requ irem ent because o f  section 3 o f 
DO  2665.14 F o r the reasons we have ex­
pressed w ith respect to  the Peases’ p roper­
ty , the superio r cou rt’s conclusion concern­
ing the applicability o f  the stak ing require-

5. The easements established under para­
graphs 3 and 4 of this order shall extend 
across both surveyed and unsurveyed public 
lands described in paragraphs 1 and 2 o f this 
order fo r the specified distance on each side 
o f the center line o f the highways . . .  as 
those center lines are definitely located as of 
the date o f this order.

Id. at 2376-77.
13. See part III infra.
14. Subsection (a)(1) o f section 1 of DO 2665 

recognizes expressly the 150 foot withc’ -awa! 
for the Seward Highway expressed in PLO 757. 
See note 5 supra.
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m ent to the Seward H ighway is erroneous. 
The Seward Highway was not new con­
struction in 1949, when PLO  601 was p ro ­
mulgated , o r in 1951, when DO  2665 was 
promulgated . I t  had a fixed  location and 
the boundaries o f its rig h t-o f-w ay  were as­
certainab le by re fe rr in g  to  the applicable 
P LO  and measuring from  its center line.

In  addition, the 100 fo o t rig h t-o f-w ay  
f i r s t  created by PLO  601 does not depend 
fo r  its existence on the reservation placed 
in the patent under section 321d. P LO  601 
was issued pursuant to Executive O rder 
9337, 8 Fed.Reg. 5516 (1943), under which 
the President o f the United S tates de legat­
ed his au thority  to the Secre tary  o f the 
In te r io r  under 43 U .S .C . § 141, ch. 421, § 1, 
36 S ta t. 847 (1910), repealed by  Pub .L . No. 
94 -579 , T itle  V I I ,  § 704(a) (1976), au thoriz ­
ing  w ithdrawal o f public lands in A laska fo r  
specified public purposes.15 As previously 
noted, the R igh t-o f-W ay A ct o f 1966 applies 
on ly  to rights-o f-w ay acquired under sec­
tion 321d reservations.

[5 ] F o r the above reasons the second 
paragraph o f the judgm en t as it  re la tes to 
the Boysen property  must be reversed. The 
preceding discussion also requires, as did 
ou r discussion in pa rt I  concerning the 
Peases’ property , reversa l o f the f i r s t  pa ra ­
g raph o f the judgment. W e do not reach 
the question whether a fu l l 150 fo o t ease­
m en t became fixed across the Boysen prop­
e rty  by operation o f the section 321d patent 
reservation and promu lgation o f  PLO  757, 
and thus may be unaffected by the R igh t- 
o f-W ay  Act o f 1966. This question was not 
specifica lly addressed by the superior cou rt 
no r is it  presented in the b rie fs be fo re  us.

I l l
T H E  C R O SS -A P PE A L  AS TO T H E  

H A N SEN  PR O PE R T Y  
The paten t fo r  the Hansen parcel was 

issued to Hansen’s predecessor-i.n-interest
15. The State and the plaintiffs have agreed

that PLO 601 is based on Executive Order
9337 which, "in turn, rests on" 43 U.S.C. 
§ 141. We thus have no occasion to con­
sider whether Executive Order 9337 delegat­
ed authority to make withdrawals in addition 
to those authorized by 43 U.S.C. § 141.

on June 1, 1950, under the Homestead Act. 
The homestead en try  was made on January 
23, 1945, be fo re  the prom u lgation  o f any o f 
the land orders p revious ly  discussed, and 
be fo re  passage o f  48 U .S .C . § -r  ,u . The 
paten t to  the Hansen p roper ,  does not 
contain a section 321d reservation .

The P LO  601 w ithd raw al was expressly 
sub ject to  “ valid ex isting  rig h ts ." 14 Fed. 
Reg. 5048 (1949). Homestead entries have 
been held to give rise to va lid  existing 
rig h ts ,16 a lthough those righ ts may not in 
a ll cases take p rio rity  ove r in tervening 
governm ent acts.17 H ere , however, there is 
no doubt o f the in tention to  except p rio r 
homestead entries from  PLO  601. As we 
have noted, PLO  601 was promulgated pur­
suant to  43 U .S .C . § 141. 43 U .S .C . § 142 
states th a t "there  sha ll be excepted from  
the fo rce  and e ffe c t o f  any w ithdrawal 
made under the provisions o f  . . .  section 
141 . . .  a ll lands which are , on 'the date o f 
such w ithd raw al, embraced in any law fu l
homestead . . .  e n try  ____"  Since entry
was in 1945, and the f i r s t  w ithdraw al oc­
curred in 1949, H ansen ’s predecessor-in-in- 
terest, as an entrym an , had righ ts superior 
to  the w ithdrawals.

[6 ] Section 321d has no e ffe c t on the 
Hansen p roperty . The m andato ry reserva­
tion required by this s ta tu te  was lim ited to 
"paten ts fo r  lands he re a fte r  taken up, en­
tered , o r located in the T e rr ito ry  o f A laska, 
. . . "  (emphasis added). Since the Hansen 
land was entered in 1945, it  was not “ here­
a ft e r ”  entered and thus was excluded from  
the operation o f th a t statu te . This is con­
sistent w ith the absence o f the section 321d 
rese rvation  in the Hansen patent, and also 
consistent w ith its presence in the patents 
to the o th er two parcels o f land involved in 
this appeal where en try  occurred a fte r  Ju ly
16. Stockley v. United States, 260 U.S. 532, 540, 

43 S.Ct. 186, 188, 67 L.Ed. 390, 394 (1923); 
K o r f v. Itten, 64 Colo. 3, 169 P. 148, 150-51 
(1917).

17. Wilbur v. United States ex rel. Stuart, 53 
F.2d 717, 720 (D.C.Cir.1931).
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2 4 ,1947 , the date on which section 321d was 
adopted.

Thus, fo r  reasons d iffe re n t from  those 
articu lated by the superior cou rt, the second 
paragraph o f the dec la ra to ry  judgm ent is 
a ffirm ed  as to the Hansen parce l.

IV

TR A N SA M ER IC A ’S L IA B IL IT Y
[7 ] In  count I o f the complaint, T ran s­

america sought a decla ration absolv ing it o f 
liab ility  to the Peases under its title  insur­
ance policy. The superio r court, fo llow ing  
H ahn  v. A laska T itle  G ua ran ty  Co., 557 
P .2d 143 (A laska 1976), found T ransamerica 
cond itionally liab le to the Peases fo r  the 
va lue o f the 17 fo o t s trip  a ris ing  from  DO 
2665. In  Hahn  we held th a t the publication 
o f  a public land order, the re  PLO  601, in the 
Fede ra l Reg ister im parted constructive no­
tice o f the o rder as to the land it  effected . 
U nde r the term s o f the t it le  policy there 
invo lved, the t it le  insurance company was 
found  to be liab le . Id . a t 146. We agree 
th a t Hahn is squarely con tro lling .

T ransamerica, however, contends that 
H ahn  should be overru led . W e have con­
sidered T ransam erica ’s a rgum ents in sup­
p o rt o f this position and we are not per­
suaded that Hahn  is unsound in any respect. 
W e there fore  decline to ove rru le  it. Thus, 
T ransamerica is liab le under its  policy to . 
the Peases. Pa rag raph  4 o f  the dec la rato ry  
judgm en t so fa r  as it re la te s  to  T ransam eri­
ca ’s liab ility  to the Peases is a ffirm ed .

C R O S S -A P PE A L  A S TO  F IF T H , S IX T H , 
SEV EN TH  A N D  N IN T H  C LA IM S  

FO R  R E L IE F  
The p la in tiffs  claim th a t the superior 

cou rt should have g ranted sum mary ju d g ­
m ent in the ir fa v o r on th e ir f i f th , sixth , 
seventh and ninth claims fo r  re lie f. The 
cou rt made no ru lin g  as to these claims. 
W e review them in accordance with the

principle that any ground may be urged on 
appeal to suppor; a judgm en t even i f  it was 
not accepted by the court in rendering 
judgm ent. Moore v. S ta le , 553 P.2d 8, 21 
(A laska  1976); Ransom  r. H ancr, 362 P.2d 
282, 285 (A laska  1961).

The f i fth  and sixth claims a re  s im ila r 
because to p reva il, a p roperty  o w n e r18 must 
establish status as a “ subsequent innocent 
purchaser . . .  in good fa ith  fo r  a va luab le 
consideration" as that term  is used in AS 
34.15.290. An innocent purchaser must lack 
"actua l o r constructive know ledge”  o f  the 
con flic ting deed or encumbrance tha t the 
purchaser seeks to avoid. Sabo v. H orvath , 
559 P.2d 1038, 1043 (A laska  1976). Sabo 
held tha t as between two g rantees, a pre­
paten t g ran tee ’s deed tha t was recorded 
be fo re  the patent was issued is a “ wild 
deed" and does not give constructive notice 
to a post-patent grantee who du ly  records. 
Id . a t 1044.

The question here is whether public land 
orders, which appear in the Fede ra l Reg is­
te r, im part constructive notice, thus p re ­
venting the p roperty  owner from  c laim ing 
innocent purchaser status. W e have in pa rt 
IV  o f  this opinion re -a ffirm ed  the holding 
o f  Hahn v. A laska T itle Guarantee Co., 557 
P .2d 143 (A laska  1976) tha t pub lication o f a 
land o rder in the Federa l R eg iste r is con­
structive notice o f  the o rd er as tha t te rm  is 
used in a t it le  insurance policy. T ha t hold­
ing is con tro lling  here.

[8 ] The distinction between Sabo  and 
th is appeal is that Sabo concerns p riva te  
deeds and this appeal invo lves a con flic t 
between a governm ent regu la tion  and a 
p a te n t Regu lations published in the Fed­
e ra l Reg ister take on the character o f  law. 
F a rm e r  v. Philadelphia E lec tric  Co., 329 
F.2d 3, 7 (3d C ir.1964): United S ta tes  v. 
Messer O il Corp., 391 F .Supp. 557, 5 6 1 -6 2  
(W .D .Pa .1975 ). A ll persons a re  presumed 
to know the contents o f  the law . See F e r­
re l l v. B ax te r, 484 P.2d 250, 265 (A laska  
1971). In  United States v. Messer Oil 
Corp., the d istrict court indicated that regu-

18. In this somewhat abstract context the term 
‘ property owner" should be considered to be a 
property owner situated as is the plaintiff Boy-
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lations published in the Federa l Reg ister 
were su ffic ien t notice to a llow  conviction o f 
a crim inal v io lation . 391 F .Supp. a t 562. '.If 
Fede ra l R eg iste r notice is su ffic ien t fo r  this 
purpose, it  is su ffic ien t notice to a landown­
e r regard ing  easements tha t the federa l 
governm ent has reserved across his land. 
Thus, the publication o f the land orders in 
the Federa l Reg ister imparted constructive 
notice and served to  preclude subsequent 
innocent purchaser status.

In  the seventh claim , p la in tiffs  contend 
tha t the S ta te  is estopped from  claim ing 
any easements under the o rders here in­
volved . The Sta te  responds that construc­
tive  notice defeats the estoppel claim .

[9 ] Estoppel requires "th e  assertion o f a 
position by conduct o r word, reasonable re ­
liance thereon by another pa rty , and resu lt­
ing  pre jud ice.”  Jam ison v. Consolidated 
Utilities, In c ,  576 P.2d 9 7 ,1 0 2  (A laska 1978) 
(foo tno te  om itted ). P la in ti f fs  claim tha t 
the S tate has asserted by conduct that it 
claims no easements by a llow ing the owners 
to  develop the ir p roperty  inconsistently 
w ith the easements, and by not recording 
the land orders. They assert th a t reasona­
ble reliance on th a t assertion has taken 
place. Because we have a lready found that 
pub lication o f the land orders im parts con­
structive notice o f  the easements which 
they create, th a t notice makes p la in tiffs ’ 
re liance unreasonable. Thus, the estoppel 
claim  lacks merit.

The ninth claim o f p la in tiffs  is based on 
the fa c t that the p roperty owners’ patents 
invo lved here did not expressly re fe r  to any 
land o rd e r easements. Because o f this the 
p la in tiffs  contend that the p roperty con­
veyed was conveyed free  from  such ease­
ments. They argue fu rth e r tha t as a resu lt 
su it was required to  be brought against the 
p roperty  owners to vacate the patents, and 
th a t the time fo r  such a su it is, in a ll cases
19. 43 U.S.C. § 1166 provides:

Suits by the United States to vacate and 
annul any patent shall only be brought within 
six years after the date o f the issuance of 
such patents.

20. Bird Bear v. McLean Countv, 513 F.2d 190, 
192-93 (8th Cir. 1975); Ball v. Stephens, 68

now before us, barred by the six yea r sta t­
ute o f lim itations contained in 43 U.S.C. 
§ 1166.,s

The prem ise o f this a rgum ent is tha t a 
patent which does not say th a t it is issued 
subject to a public easement operates to 
tran s fe r the property  fre e  from  the ease­
m ent. W e rejected this prem ise in Green. 
W e held there that an unexpressed DO  2665 
easement was e ffec tive . Green, 586 P.2d a t 
603.

S im ila rly , in Girves v. K en a i Peninsula 
Borough, *536 P.2d 1221 (A laska  1975), we 
a ffirm ed  a t r ia l court ru lin g  th a t a righ t-o f- 
way not expressed in a patent was e ffec ­
tive :

A t the outset G irves notes that neither 
her “ Notice o f A llowance", n o r her patent 
contained any express reservation o f 
righ ts-o f-w ay in fa v o r o f any public body. 
However, the absence o f an express res­
ervation o f easement does not preclude 
the borough from  showing that a righ t- 
o f-w ay was established p rio r to the is­
suance o f  these documents.

Id . a t 1224 (foo tno te  om itted ). We cited as 
authority  f o r  that statement S ta te  v. Craw­
fo rd , 7 A riz.App . 551, 441 P.2d 586 (1968). 
That case ap tly  states:

[ I ] t  is a lso c lea r from  cases decided under 
43 U .S .C . § 932 tha t a subsequent pat­
entee takes subject to  previous righ t-o f- 
ways [sic] established under the g ran t 
contained in tha t fede ra l statu te  [C ita ­
tions om itted .] No con tra ry  au thority  
has come to  ou r a tten tio n . . . .  The si­
lence o f the patents does not preclude the 
State from  showing the fu l l ex ten t o f its 
righ t-o f-w ay established p rio r to the time 
when the patents were issued to p la in ­
t if f's  predecessors.

Id . a t 590.
[1 0 ,1 1 ] The above and o th er au thori­

t ie s 20 establish that, by operation o f  law ,
Cal.App.2d 843, 158 P.2d 207, 210 (1945); Ni­
colas v. Crassle. 83 Colo. 536, 267 P. 196, 197 
(1928); Flint & P.M. Rv. v. Gordon. 41 Mich. 
420, 2 N.W. 648, 655 (1879); Lovelace v. High­
tower. 50 N.M. 50, 168 P.2d 864 , 874 (1946); 
Verdier v. Port Royal R.R., 15 S.C. 476, 481 
(1881); Costain v. Turner County, 72 S.'J. 427,
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land conveyed by the United S tates is taken 
subject to previously established righ ts-o f- 
w ay where the in strum ent o f conveyance is 
s ilen t as to the existence o f  such righ ts-o f- 
way. No suit to vacate o r annu l a patent in 
o rd er to establish a previously existing  
righ t-o f-w ay is necessary because the pat­
ent contains an implied-by-law  condition 
that it  is subject to such a righ t-o f-w ay .21 
Thus the statu te o f  lim itations expressed by 
43 U .S .C . § 1166 does not apply.

V I
C O N C LU S IO N  

The fi rs t  paragraph o f the judgm en t is 
R E V E R S E D . The second parag raph o f the 
judgm en t is A F F IR M E D  as to Hansen and 
R E V E R S E D  as to Boysen. The th ird  pa ra ­
g raph o f the judgment is R E V E R S E D . 
The. fou rth  paragraph o f the judgm en t is 
A F F IR M E D  as to  the Peases’ claim  against 
T ransamerica. The case is R E M A N D E D  
fo r  fu rth e r proceedings consistent with the 
fo regoing .

RA B IN O W ITZ , Chief Justice , dissenting 
in part.

I  find that I  am unable to  agree w ith the 
c ou rt ’s conclusion th a t the S ta te  o f  A laska

36 N.W.2d 382, 383 (1949); Wells v. Penning­
ton County, 2 S.D. 1. 48 N.W. 305, 308 (1891); 
Sullivan v. Condas, 76 Utah 585, 290 P. 954, 
957 (1930).

21. Indeed, when the Secretary of the Interior 
declared these rights-of-way, they vested in the 
public and there is authority that thereafter the 
Secretary could not revoke them. In Walcott 
Township v. Skauge, 6 N.D. 382, 71 N.W. 544 
(1897), the court, in discussing 43 U.S.C. § 932, 
stated:

Highways once established over the public 
domain under and by virtue o f this act. the 
public at once became vested with an abso­
lute right to the use thereof, which could not 
be revoked by the general government, and 
whoever thereafter took the title from the 
general government took it burdened with 
the highway sc established.

Id. at 546 (emphasis added); accord Bird Bear 
v. McLean County, 513 F.2d 190, 192 (8th Cir.
1975); Wenberg v. Cibbs Township, 31 N.D. 
46, 153 N.W. 440, 441 (1915); Gustafson v. 
Gem Township, 58 S.D. 308, 235 N.W. 712, 713
(1913). Cf. Citv o f Butte v. Mikosowitz, 39 
Mont. 350, 102 P. 593, 596 (1909) (grant o f a

o r the Municipality o f Anchorage is entitled 
to claim highway easements in excess o f 
those reserved when the parcels in question 
were conveyed by patent from  the federa l 
governm ent. Be fo re  discussing the 
grounds fo r  my disagreement with the 
court's ru ling , however, I believe tha t it w ill 
be use fu l to set fo rth  what I consider to be 
the sign ifican t facts.

The principal question in this appeal is 
whether the s ta te 1 must compensate three 
landowners fo r  portions o f their parcels 
taken to widen existing roads. The land­
owners— Theodore and C laire Pease, Rich­
a rd Boysen, and a lim ited partnersh ip called 
Hansen Associates— are the successors in 
in terest to  persons who o rig ina lly  acquired 
the parcels by patent from  the federa l 
governm ent. The federa l governm ent ex­
p ressly reserved highway easements or 
righ ts-o f-w ay in the Pease and Boysen pat­
ents; there  were no easements o r  righ ts-o f- 
way reserved in the Hansen patent. In 
each case the state claims a highway ease­
m ent g re a te r than that reserved in the pat­
ent, resting  its claims on various now-re­
pealed fed e ra l directives which provided a r­
guab ly  th a t the easements claimed by the 
state  should have been expressly reserved 
when the parcels were conveyed by patent.2

roadway under 43 U.S.C. § 932 is to the public, 
and governmental entities have "supervision 
and control thereof as trustee for the public,
. . . " ) .  That the rights-of-way were established 
by administrative action rather than public 
user does not put them on a different footing. 
See United States v. Rogge. 10 Alaska 130, 
152-53 (D.Alaska 1941), a ffd  128 F.2d 800 (9th 
Cir. 1942).

1. Although the right of the Municipality o f An­
chorage to claim undisclosed easements is also 
at issue, 1 will refer only to the state's rights, 
for convenience's sake, as the legal issues are 
the same as to both the state and the munici­
pality.

2. The Pease patent reserved a right-of-way of 
unspecified location and width under the au­
thority of 48 U.S.C. § 3 2 )d, and also reserved a 
separate 33-font right-of-way along the south 
and east boundaries of the parcel. The Peases 
concede that the state is entitled to the 33-foot 
right-of-way, and the Alaska Right-of-Way Act 
o f 1966, ch. 92, 1966 Temporary and Special 
Acts and Resolutions, requires the state to
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In  my view, the sta te ’s reliance upon 
undisclosed easements, decades a fte r  the 
lands were patented,3 is foreclosed by both 
fede ra l and state statutes o f lim itations 
governing suits to set aside patents.4 In  
addition, I think the landowners a re enti­
tled to the protection o f A la ska ’s record ing 
act.5 Thus, I do not agree with the cou rt’s 
ru lin g  that the state need not compensate 
the landowners fo r  tak ing  easements which 
were not expressly reserved in the patents.5

In  my view, the dispositive legal issue in 
this appeal should be fram ed as fo llow s: i f  
the federa l governm ent m istaken ly issues a 
patent which pu rports to convey c lea r t it le  
to  lands which should have been w ithheld

compensate the Peases if it uses a section 32 Id 
right-of-way notwithstanding the fact that the 
right-of-way was expressly reserved in the pat­
ent. In addition, section 138(b) o f the Federal 
Aid Highway Act of 1970 provides an in^ppen- 
dent basis for concluding that the state may 
not claim a section 321d easement. That provi­
sion states:

Any right-of-way for roads, roadways, high­
ways, tramways, trails, bridges, and appurte­
nant structures reserved by section 321(d) 
[sic] o f title 48, United States Code (61 Stat. 
418, 1947), not utilized by the United States 
or by tht State or territory o f Alaska prior to 
the date of enactment hereof, shall be and 
hereby is vacated and relinquished by the 
United States to the end and intent that such 
reservation shall merge with the fee and be 
forever extinguished.

Pub.L. No. 91-605, § 138(b), 1970 U.S.Code 
Cong. & Ad.News 2001,2029 (uncodified). The 
state, however, claims yet another easement of 
fifty feet on the Pease parcel, which is seven­
teen feet greater than the easement to which 
the Peases agree the state is entitled. The state 
claims this fifty-foot easement pursuant to Pub­
lic Land Orders 601 and 7i J  and Department 
Order 2665.

The Boysen patent reserved only a section 
32 Id right-of-way: once again, the state must 
compensate Boysen if it uses a section 32 Id 
right-of-way. The state, however, claims a sep­
arate 150-foot easement on the Boysen parcel 
under the authority of Public Land Order 1613 
and Department Order 2665.

As to the Hansen parcel, which is subject to 
no reserved highway easements or rights-of- 
way, the state also claims a 150-foot easement 
under the authority of Public Land Order l£fl3 
and Department Order 2665.

3. The Hansen patent was issued on June 1,
1950; the Boysen patent, on May 15, 1952; the
Pease patent, on October 4, 1955. The state

fo r  highway easements, is there a time a f­
ter which the patent may not be challenged 
notw ithstanding the m istake? Because 
Congress has supplied the answer to this 
dispositive question in the fo rm  o f a statute 
o f lim itations applicable to suits challenging 
the va lid ity  o f  patents, I  th ink it is unneces­
sa ry  to address the a rra y  o f statutes, Public 
Land O rders, and D epartm en ta l O rders 
m arshalled by the state  in defense o f  the 
easements th a t it claims.

Fo rty -th ree  U .S .C . § 1166 provides t^at 
“ [s ]u its by the United States to vacate and 
annul any patent sha ll on ly be brought 
w ithin six years a fte r  the date o f the is­
suance o f  such p a te n ts ."7 This statu te  o f

did nol claim the easements that it now seeks 
until the mid to late 1970’s.

4. 43 U.S.C. § 1166; AS 09.10.230. I do not 
find it necessary to distinguish or consider the 
many Alaska cases dealing with the effect of 
various federal directives, because none of 
those cases have addressed the statutes o f limi­
tations issues.

5. AS 34.15.290.

6. The only federal directive upon which the 
state relies which was in effect when the Han­
sen parcel was patented is Public Land Order 
601; the remaining directives were not promul­
gated until after the Hansen patent was issued 
and cannot, in my view, be applied to alter 
vested property interests without abridging 
rights secured by the federal and state constitu­
tions. The withdrawals made by Public Land 
Order 601 were, however, subject to "valid 
existing rights,”  and an entryman's claim is a 
"valid existing right" which could not oe ad­
versely affected by Public Land Order 601. 
Since the Hansen parcel was entered prior to 
the promulgation of Public Land Order 601, 
that parcel is not subject to the withdrawal 
made by that directive.

7. Admittedly the United States is not a party to 
this litigation, but this observation does not 
answer the question of the applicability o f the 
federal statute o f limitations. The state, which 
acquired its interests in federally-created high­
way easements from the federal government by 
quitclaim deed, could not have acquired greater 
rights than its grantor had; the stale’s rights 
are merely derivative. A claim that would 
have been time-barred as to the United States 
was not revived, nor did the federal statute of 
limitations cease to run as to viable claims, 
when the United States transferred its rights to
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lim itations was enacted because o f  ‘ ‘ the 
insecurity and loss o f confidence o f the pu' - 
lie in the in tegrity and va lue o f patent title  
to public lands, which had been occasioned 
by conflicting claims . . .  which had resu lt­
ed in many suits being commenced to cancel 
pa ten ts ." United States v. Whited & Whe- 
less, L td ., 246 U .S . 552, 562, 38 S.Ct. 367, 
368, 62 L .Ed . 879, 882 (1918). The statute 
presupposes tha t the fede ra l government 
m igh t e rr and issue a pa ten t to previously 
reserved lands. As the Supreme Court has 
exp lained , “ [ i ] f  the act were confined to 
va lid  patents it would be a lm ost or quite 
w ithou t use." United S ta tes  v. Chandler- 
D u nb a r W ater Pow er Co., 209 U .S . 447, 450,

the slate. Stated differently, a time-barred 
claim is not revived by assigning it to someone 
to whom the relevant statute of limitations is 
not applicable. See, e.g., Sianczyk v. Keefe, 
384 F.2d 707, 708 (7th Cir.1967) (parents could 
not revive time-barred claim by assigning it to 
minor child, against whom statute of limita­
tions did not run); Smith v. Copian County, 
232 Miss. 838, 100 So.2d 614,.616 (1958) (as­
signee’s claim is barred if assignor's rights are 
barred).

Inherent in my conclusion that 43 U.S.C.
§ 1166 is applicable is the view that a judicial 
ruling which declares that a portion of the 
landowners' patented parcels must be con­
veyed without compensation to the state, in 
derogation of the patents themselves, it the 
functional equivalent o f a ruling that portions 
o f the patents be “ vacated" or "annulled.”

8. F--e United States v. U'inona & St. Peter R.R. 
Co., 165 U.S. 463, 17 S.Ct. 368, 41 L.Ed. 789 
(1897); United States v. Chandler-Dunbar 
Water Power Co., 209 U.S. 447, 28 S.Ct. 579, 52 
L.Ed. 881 (1908). In Winona the Coun. ex­
plained:

Congress evidently recognized the fact that 
notwithstanding any error in certification or 
patent there might be rights which equitably 
deserved protection, and that it would not be 
fitting for the government to insist upon the 
letter o f the law in disregard of such equita­
ble rights. In the first place, it has distinctly 
recognized the fact that when there are no 
adverse individual rights, and only the claims 
of the government and o f the present holder 
of the title to be considered, it is fitting that a 
time should come when no mere errors or 
irregularities on the pari o f the officers of the 
land department should be open for consider­
ation. In other words, it has recognized that, 
as against itself in respect to these land 
transactions, it is right that there should be a 
statute o f limitations; that when its proper 
officers, acting in the ordinary course of their

14 (Alaska 1983)

28 S.Ct. 579, 580, 52 L .Ed . 881, 887 (1908). 
The well-settled ru le  is that the runn ing o f 
the statute o f lim itations “ makes the tit le  
o f the patentee good as against the g ran to r, 
the United S tates." United S la te s  v. E aton  
Sha le Co., 433 F.Supp. 1256, 1269 (D .Colo . 
1977). I f  the landowners' patent titles are 
good as against the o rig ina l g ran to r, the 
United States, then the ir titles a re  good as 
against the state, which acquired its in ter­
ests, i f  any, in the patented lands in 1959 by 
quitclaim  deed from  the fed e ra l govern­
ment. In  my view the e ffe c t o f the six- 
yea r statu te o f lim itations is to validate a 
m istakenly issued patent a fte r  the lim ita ­
tions period has exp'red.8 Thus, I would

duties, have conveyed away lands which be­
longed to the government, such conveyanc ; 
should, after the lapse o f a prescribed time, 
be conclusive against the government, and 
this notwithstanding any errors, irregulari­
ties, or improper action o f its officers therein. 

165 U.S. at 475-76, 17 S.Ct. i t  370-71, 41 LEd. 
at 795 (emphasis added).

Indeed, so strong is the federal policy of 
ensuring that federal patents convey unassaila­
ble title that the validity of even fraudulently- 
procured patents may not be challenged after 
the six-year statute of limitations has run. See, 
e.g., United States v. Whited & Wheless, Ltd., 
246 U.S. 552, 38 S.Ct. 367, 62 L.Ed. 879 (19)8). 
A patentee who procures a patent by fraud has 
good title after the six-year period has expired, 
although the statute o f limitations does not 
begin to run until the fraud is discovered. Ex­
ploration Co. v. United Slates, 247 U.S. 435, 38
S.Ct. 571, 62 L.Ed. 1200 (1918).

In addition, the federal bona fide purchaser 
doctrine provides that the validity o f an errone­
ously granted patent may not be challenged 
once the original patentee conveys the parcel to 
a bona fide purchaser. See, e.g., United States 
v. California & Oregon Land Co., 148 U.S. 31, 
40-41, 13 S.Ct. 458, 461-462, 37 L.Ed. 354, 
359-60 (1893): Colorado Coal & Iron Co. v. 
United States, 123 U.S. 307, 313, 8 S.Ct. 131, 
133. 31 L.Ed. 182, 185 (1887). Bona fide pur­
chase from a patentee is a perfect defense to a 
suit to set aside a patent. See, e.g., Wright- 
Rlodgett Co. v. United States, 236 U.S. 397, 35
S.Ct. 339, 59 L.Ed. 637 (1915), which involved a 
patent obtained by fraud:

[T]he respect due a patent, the presumption 
that all the preceding steps required by the 
law had been observed before its issue, and 
the immense importance of stability of titles 
dependent upon these instruments, demand 
that suit to cancel them should be sustained
only by proof which produces conviction___
And, despite satisfactory p roo f o f fraud in



obtaining the patent, as the legal title has 
passed, bona fide purchase fo r value is a 
perfect defence.

Id. at 403, 35 S.Ct. at 341, 59 L.Ed. at 640 
(citations omitted) (emphasis added).

9. 1 find the authorities relied upon by the court, 
see ante n. 19, inapposite for two reasons. 
First, those authorities simply do not address 
the statute of limitations issue.

Second, many of those authorities involve 
situations in which, at the time the patent in 
question was issued, the patented lands had 
previously been conveyed to or reserved for 
some third party, such as a railroad or a state. 
In such situations courts have sometimes con­
cluded that the prepatent interests prevailed 
over the patentees' claims. In the case at 
hand, however, the state is not claiming, and 
cannot claim, that it acquired th>* easements or 
rights-of-way prior to the issuance of the pat­
ents in question and that the patents were 
therefore issued in derogation of the state’s 
rights. The claim is not that the federal 
government had conveyed eway parts of the 
patented parcels to anyone prior to issuing the 
patents; rather, the gist o f the claim is that the 
federal government mistakenly conveyed by 
patent, lands that it intended to keep for itself.

In Cramer v. United States, 261 U.S. 219, 67 
L.Ed. 622, 43 S.Ct. 342, (1923), the Court made 
precisely this distinction. Cramer involved a 
suit brought by the United States to set aside a 
patent granted to a railroad covering lands oc­
cupied by Indians. The Court distinguished 
between suits brought by the government to 
cancel patents and revest title in itself and suits 
brought so that the parcels could be vested in 
third parties whose rights had accrued prior to 
patent. The Court noted that the six-year stat­
ute of limitations applies to the former kind of 
case, but not to the latter:

The suit is not barred by [now 43 U.S.C.
§ 1166], limiting the time within which suits

may be brought by the United States to annul 
patents.

The object o f that statute is to extinguish 
any right the govemmen' may hive in the 
land which is the subject of the patent, not to 
foreclose claims o f third parties. Here the 
purpose of the annulment was not to estab­
lish the right o f the United States to the 
lands, but to remove a cloud upon the posses- 

- sory rights of its wards. As stated by this 
court in United States v. Winona & St. Peter 
R.R. Co., 165 U.S. 463, 475 [17 S.Ct. 368, 
370], 41 L.Ed. 789, 795, . . .  the statute was 
passed in recognition o f "the fact that when 
there are no adverse individual rights, and 
only the claims of the government and of the 
present holder o f the title to be considered, it 
is fitting that a time should come when no 
mere errors or irregularities on the part of 
the officers o f the Land Department should 
be open fo r consideration.”  After the lapse 
of the statutory period, the patent becomes 
conclusive against the government, but not
as against claims and rights of o th e rs___

Id. at 233-34, 43 S.Ct. at 346, 67 LEd. at 628 
(emphasis in original). See also United States 
v. Krause, 92 F.Supp. 756. 766 (W.D.La.<950); 
Capron v. Van Horn, 258 P. 77 (Cal.1927).

10. See Monroe v. California Yearly Meeting o f 
Friends Church, 564 F.2d 304 , 306 n. 2 (9th 
Cir. 1977).

11. Although the question o f the applicability of 
AS 09.10.230 was not raised below, we have 
repeatedly stated that ” [u]pon appeal, a correct 
decision o f the superior couit will be t . armed 
regardless of whether we agree with the rea­
sons advanced." Fireman's Fund Am. Ins. Cos. 
v. Comes, 544 P.2d 1013, 1017 n. 12 (Alaska 
1978); Carlson v. Slate. 598 P.2d 969, 973 
(Alaska 1979); A & G Constr. Co. v. Reid Bros. 
Logging Co., 547 P.2d 1207, 1211 n. 1 (Alaska 
1976).

730 A laska 667 1 A C IF IC  R E P O R T E R , 2d S E R IE S

fo r  o r to tho use anti benefit o f  the p la in ­
t i f f ,  o r on account o f  any m atte r, thing, 
o r transaction which was had, done, su f­
fe red , o r transp ired be fo re  the date o f the 
patent unless commenced w ithin 10 years 
from  the da le  o f  the paten t.10

This statu te , which c lea rly  evinces the legis­
la tu re's in ten t th a t patents be considered 
conclusive evidence o f the tit le  they purport 
to  convey a fte r  ten years from  the date o f 
issuance, has been the law  o f the te rr ito ry  
and State o f  A laska  fo r  the bette r pa rt o f a 
century . In  my view it is approp riate to 
g ive e ffe c t to this long-stand ing state policy 
o f  p rom oting  public confidence in the stab il­
ity  and m arke tab ility  o f  patent tit le s .11

hold that the federa l sta tu te  o f lim itations, 
43  U .S .C . § 1166, bars the s ta te ’s claim to 
undisclosed easements.9

As an independent basis fo r  ru ling  that 
the landowners' parcels a re  fre e  o f the ease­
ments claimed by the state , I would hold 
fu r th e r that the state ’s claims are barred by 
A S  09.10.230, which provides in pertinent 
p a rt:

No person may bring an action to set 
aside, cancel, annul, o r otherw ise a ffec t a 
patent to lands issued by this state o r the 
United States, o r to compel a person 
claim ing o r holding under a patent to 
convey the lands described in the patent 
o r a portion o f them to the p la in tiff in 
the action, o r to hold the lands in tru st
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F ina lly , 1 do not agree with the court's 
holding that Boysen and the Peases are 
charged with constructive notice o f  federa l 
directives published in the Federa l Reg ister 
and thus are unable to claim bona fide  
purchaser status under A la ska ’s record ing 
act, AS 34.15.290.

F o rty - fo u r U .S .C . § 1507 provides tha t 
persons are charged with notice o f docu­
ments filed  fo r  publication in the Federal 
R eg iste r “ encept in cases where notice by 
publication is in su ffic ien t in law ." Thus, 
the pertinent question is whether published 
notice o f federa l directives such as Public 
Land O rders is " in su ffic ien t in law " to bind 
Boysen and the Peases, who did not have 
actual know ledge o f the published di­
rectives when they purchased the ir p a r­
cels.12

The answer to this question is supplied by 
fed e ra l law ,13 and, as the court notes, there 
a re a number o f situations in which notice 
in the Federa l Reg ister is su ffic ien t to  bind 
persons who did not know o f the publica­
tion . In  my view, however, this appeal 
involves a situation in which notice by pub­
lication is " in su ffic ien t in law " w ithin the 
meaning o f 44 U .S .C . § 1507.

O u r task is to determ ine whether Con­
gress intended that the su fficiency o f pub­
lished notice o r fede ra l directives a ffec ting  
A laska rea l p roperty is to be tested by 
look ing to state law  14 o r by applying an 
independent body o f federa l common law
12. Under AS 34.15.290 Boysen and the Peases 

must prevail as bona fide purchasers unless 
they are charged with constructive notice of 
the existence of easements which were not 
recorded in their chains of title.

Our ruling in Hahn v. Alaska Title Guaranty 
Co., 557 P.2d 143 (Alaska 1976) does not dis­
pose of this issue because the parties in Hahn 
did not argue, and we did not consider, whether 
a notice published in the Federal Register 
might be "insufficient in law."

13. See, e.g., Ritter v. Morton, 513 F.2d 942, 946 
(9th Cir. 1975) (per curiam), cert, denied, 423 
U.S. 947, 96 S.Ct. 362, 46 L.Ed.2d 281 (1975); 
United States v. Bovd, 458 F.2d 1252, 1254 (6th 
Cir. 1972).

14. See. e.g., Reconstruction Finance Corp. v.
Beaver County. 328 U.S. 204, 66 S.Ct. 992, 90
L.Ed. 1172 (1946). Congress is, o f course, free
to adopt slate rules as federal law. See gener-
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designed to supplant the sla te 's conveyanc­
ing ru les .13 Congress did not address this 
question when enacting the predecessor to 
44 U .S .C . § 1507, but, in my view, had it 
done so it would not have concluded that 
lands whose private t it le  began with a pat­
ent from  the federa l governm ent should be 
subject to d iffe ren t conveyancing standards 
than neighboring parcels whose title  origi 
nated elsewhere. I  find it d iff ic u lt to be 
lieve that th a t Congress could have intend 
ed to displace established conveyancing law 
in every state in the union and create a 
chaotic system  in which each state is re ­
quired to app ly d iffe ren t standards to  pat­
ented parcels than to parcels whose chain o f 
tit le  did not begin w ith a fede ra l patent. 
In  short, I think that the su fficiency o f 
notice fo r  purposes o f 44 U .S .C . § 1507 
should be determ ined by app ly ing state law 
standards. Since the law  o f this state does 
not charge a grantee with notice o f prepa­
tent transactions and docum ents16 o r  o f 
instruments not recorded in the chain o f 
t it le ,17 I would conclude th a t Boysen and 
the Peases did not have constructive notice 
o f the easements claimed by the state and 
thus are protected by AS 34.15.290.

(o | KEHIIUMBERsisuio

ally P. Bator, P. Mishkin, D. Shapiro, & H. 
Wechsler, Hart and Wechsler's The Federal 
Courts and the Federal System 470-71, 491-94 
(2d ed. 1973). The classic example of such an 
incorporation of states’ legal doctrine into fed­
eral law is the Federal Tort Claims Act, under 
which the liability of the United States— a fed­
eral question— is determined by applying state 
substantive law. See 28 U.S.C. § 2674; see 
also, e.g., Ctteson v. United States. 622 F.2d 
516 (10th Cir. 1980).

15. See, e.g.. Clearfield Trust Co. v. United 
States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838 
(1943).

16. See File v. State. 593 P.2d 268, 270 (Alaska 
1979) ("patent is the highest evidence of title").

17. See Sabo v. Horvath, 559 P.2d 1038 (Alaska
1976).



N o .  8 3 -

IN T H E

Supreme (Emirt uf tljc 3 llnite& t̂utejo
O C T O B E R  TERM, 1983

A L A S K A  L A N D  TITLE ASSOCIATION,
S E C U R I T Y  TITLE A N D  T R U S T  C O M P A N Y  
O F  ALASKA, A L A S K A  TITLE G U A R A N T Y  
C O M P A N Y ,  B R O K E R S  TITLE C O M P A N Y ,  
L A W Y E R S  TITLE I N S U R A N C E  AGEN C Y,
INC., S A F E C O  TITLE AGENCY, INC.,
F A I R B A N K S  TITLE AGENCY, V A L L E Y  TITLE 
A N D  E S C R O W  C O M P A NY , FIRST A M E R I C A N  
TITLE I N S U R A N C E  C OM P A N Y ,  T R A N S A M E R I C A  
TITLE I N S U R A N C E  C O M P A N Y ,  R I C H A R D  L. 
B O Y S E N  and J A C K  W H I T E  C O M P A N Y ,

P e t i t i o n e r s ,
v.

S T A T E  O F  ALASKA, T H E O D O R E  M. PEASE,
JR. and CLAIRE V. PEASE,

R e s p o n d e n ts .

PETITION F O R  A  W R I T  O F  C ER T IO R A R I  
T O  T1IE S U P R E M E  C O U R T  O F  TIIE 

S T A T E  O F  A L A S K A

M ICH A EL W . P R IC E  
550 West Seventh Avenue, Suite 1250 
Anehmni'e, A laska 09501 
(907) 272-G474

Counsel /«*»• Petitioners
O f Counsel:
M IC H A EL  P . CONDON 
G KO II, EC O E K S  & PR IC E  

550 West Seventh Avenue, Suite 1250 
Anchorage. A laska 99501



Q U E S T IO N S  P R E S E N T E D

T h e  m o s t  fu n d a m e n t a l p r in c ip le  o f  r e a l  p r o p e r t y  la w  in  
th e  U n i t e d  S t a t e s  is  fo u n d  in  th e  F i f t h  A m e n d m e n t  to  th e  
U n i t e d  S t a t e s  C o n s t i t u t i o n :

" N o  p e r s o n  . . . s h a l l  b e  d e p r iv e d  o f  . . . p r o p e r t y ,
w i t h o u t  d u e  p r o c e s s  o f  la w ; n o r  s h a l l  p r i v a t e  p r o p e r t y
b e  t a k e n  f o r  p u b lic  u s e , w i t h o u t  j u s t  c o m p e n s a t i o n . "

I n  th is  c a s e , P e t i t i o n e r s  o r  t h e i r  p r e d e c e s s o r s 1 r e c e iv e d  p a ­
t e n t  t o  la n d s  in  A la s k a  w h ich  w e re  e i t h e r  s i le n t  a s  to  r o a d  r e s e r ­
v a t io n s  o r ,  f o r  la n d s  e n t e r e d  a f t e r  1 9 4 7 ,  c o n ta in e d  o n ly  r e s e r ­
v a t i o n s  f o r  r o a d s  a s  a u t h o r i z e d  b y  th e  " a c t  o f  J u ly  2 4 , 1 9 4 7  
(6 1  S t a t .  4 1 8 ,  4 8  U .S .C .  § 3 2 1 d ) . "

T h e  c o u r t  b e lo w  h o w e v e r  fo u n d  t h e r e  e x i s t e d  o t h e r  r e s e r ­
v a t i o n s  n o t  r e s e r v e d  in  th e  p a t e n t s  w h ic h  p e rm i t  th e  S t a te  
H ig h w a y  D e p a r tm e n t  t o  t a k e  w i t h o u t  c o m p e n s a t io n  s t r ip s  o f  
la n d  a s  w id e  a s  6 0 0  f e e t . 1

T h e  A la s k a  S u p r e m e  C o u r t  h e ld  b y  in t e r p r e t a t i o n  o f  4 8  
U .S .C .  § 3 2 1 , t h a t  s u c h  t a k in g  w a s  n o t  b a r r e d  b y  e i t h e r  th e  
U n i t e d  S t a t e s  C o n s t i t u t i o n ,  n o r  a  f e d e r a l  o r  s t a t e  s t a t u t e 3 
p r o h ib i t in g  f u r t h e r  t a k in g  u n d e r  4 8  U .S .C .  § 3 2 1 d , b y  f in d in g  
a  s e p a r a t e  e a s e m e n t  u n d e r  4 8  U .S .C .  § 3 2 la .

T h e  p r o p e r t i e s  a f f e c t e d  b y  th is  d e c is io n  b y  th e  S t a t e ’ s  ow n  
c a lc u la t io n  a r e  v a lu e d  a t  O n e  B i l l i o n  E ig h t  H u n d r e d  M ill io n  
D o l la r s .  ( $ 1 , 8 0 0 , 0 0 0 , 0 0 0 . 0 0 ) .

U n d e r  th e  c irc u m s ta n c e s , i t  is th is  c o n f l ic t  b e tw e e n  fe d e r a l

1 A number o f the Petitioners a rc title insurance companies who, as
subrogee on claims, joined this action.

3 Assuming sixteen-foot lanes, this could resu lt in a highway thirty 
lanes wide. The minimum right-of-way was one hundred fee t wide.

3 Fcderal-A id Highway Act o f 1970 S138(b) Pub . L . N o. 91-605, 84 
S ta t. 1713 (1970) and R ight-o f-W ay Act o f 1966 ch 2, 92 S .L .A . 1966. Peti­
tioners note that this Cou rt has found the F ifth  Amendment to the United 
States Constitution applicable to the Sta te through the Fourteenth 
Amendment.



g u a ra n te e s  and  th e  lo w e r  c o u r t ’ s  r u lin g  w h ich  ra is e s  th e  fo l lo w ­
in g  q u e s t io n s :*

1. D id  C o n g re s s  in te n d  to  c re a te  tw o  s e p a ra t e  a u th o r i t ie s  
f o r  e a s e m e n ts  u n d e r  th e  A c t  o f  J u n e  3 0 , 1 9 3 2 , P u b . L .  N o . 
2 1 8  § § 1 a n d  2 , (<17 S t a t .  4 4 0 ) ,  a s  a m e n d e d  J u ly  2 4 , 1 9 4 7 , P u b . 
L .  N o . 2 2 9  §5, 6 1  S t a t .  4 1 8  (c o d i f ie d  a s  a m e n d e d  a t  4 8  U .S .C .  
§ § 3 2 J .a -3 2 1 d ), so  t h a t  S t a t e  a n d  C o n g r e s s io n a l a c ts  e x p r e s s ly  
d e s ig n e d  to  p r o h ib i t  f u r t h e r  t a k in g  o f  p r o p e r t y  w i t h o u t  c o m ­
p e n s a t io n  w e re  in a p p lic a b le ?

2 . W h e th e r  th e  s ta tu te  o f  l im ita t io n  p ro v is io n  o f  4 3  U .S .C .  
S I  1 6 6  is  a p p lic a b le  to  b a r  th e  S t a t e  o f  A la s k a  f r o m  t a k in g  
e a s e m e n ts  o r  r e s e r v a t io n s  b e y o n d  th o s e  p r o v id e d  in  th e  a c ­
tu a l p a te n ts ?

3 . W h e th e r  C o n g re s s  in te n d e d  th e  lim i t a t io n  u n le s s  o t h e r ­
w ise  " in s u f f i c i e n t  in  la w ”  c o n ta in e d  in  th e  F e d e r a l  R e g i s t e r  
A c t , 4 4  U .S .C .  § 1 5 0 7  to  a p p ly  to  p re c lu d e  d o c u m e n ts  p u b lis h e d  
in th e  F e d e ra l R e g is t e r  f r o m  b e in g  c o n s t r u c t iv e  n o t ic e  to  r e a l 
p r o p e r t y  t r a n s a c t io n s  a b s e n t  a p p r o p r i a t e  r e c o rd in g  u n d e r  th e  
s ta te  r e c o rd in g  s ta tu te ?

In the Alaska Suprc/m; Court tlie case included an additional Plain- 
if, Hansen Associates, an A laska limited partnership . Hansen Associates 
no l appealing the decision o f the Court below.

-
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N o . 8 3 -

IN  T H E
&lipr£ine (ttuurt of Hie Ulmteh ^tateo

O C T O B E R  T E R M ,  1 9 8 3

A L A S K A  L A N D  T I T L E  A S S O C IA T IO N ,
S E C U R I T Y  T I T L E  A N D  T R U S T  C O M P A N Y  
O F  A L A S K A ,  A L A S K A  T I T L E  G U A R A N T Y  
C O M P A N Y , B R O K E R S  T I T L E  C O M P A N Y , 
L A W Y E R S  T I T L E  IN S U R A N C E  A G E N C Y ,
IN C . ,  S A F E C O  T I T L E  A G E N C Y ,  IN C . ,  
F A I R B A N K S  T I T L E  A G E N C Y ,  V A L L E Y  T I T L E  
A N D  E S C R O W  C O M P A N Y , F I R S T  A M E R IC A N  
T I T L E  IN S U R A N C E  C O M P A N Y ,  T R A N S A M E R IC A  
T I T L E  IN S U R A N C E  C O M P A N Y ,  R IC H A R D  L .  
B O Y S E N  a n d  J A C K  W H I T E  C O M P A N Y ,

P e t i t i o n e r s ,
v .

S T A T E  O F  A L A S K A ,  T H E O D O R E  M . P E A S E ,
J R .  a n d  C L A IR E  V . P E A S E ,

R e s p o n d e n ts .

P E T I T I O N  F O R  A  W R I T  O F  C E R T I O R A R I  
T O  T H E  S U P R E M E  C O U R T  O F  T H E  

S T A T E  O F  A L A S K A

P e t i t io n e r s  r e s p e c t fu l ly  p r a y  t h a t  a  W r i t  o f  C e r t i o r a r i  is su e  
to  r e v ie w  th e  ju d g m e n t  a n d  o p in io n  o f  th e  S u p re m e  C o u r t  o f  
th e  S t a t e  o f  A la s k a  e n te re d  in  th is  p r o c e e d in g .

O P IN IO N S  B E L O W

T h e  M e m o ra n d u m  o f  D e c is io n  o f  th e  S t a t e  t r i a l  c o u r t ,  
e n t e r e d  o n  M a y  7 , 1 9 8 0  a n d  th e  ju d g m e n t  e n t e r e d  o n  M a y  2 7 ,



15)80, a r c  im r e p u r t e d .  T h e  o p in io n  o f  th e  A la s k a  S u p re m e  
C o u r l  (a n d  d is s e n t ) ,  a f f i r m in g  in  p a r t  a n d  r e v e r s i n g  in  p a r t ,  
is  p u b lish e d  a t  6 0 7  P . 2 d  7 1 4  (A la s k a  15 )83 ). P e t i t io n s  f o r  r e h e a r ­
in g  w e r e  f i le d  b y  b o th  th e  P e t i t i o n e r s  a n d  R e s p o n d e n t s . T h e  
A la s k a  S u p r e m e  C o u r t  d e n ie d  th e  P e t i t i o n  o f  th e  P e t i t i o n e r s  
a n d  g r a n t e d  th e  p e t i t io n  o f  th e  R e s p o n d e n t  S t a t e  o f  A la s k a  
in  a n  o r d e r  is s u e d  J u ly  8 , 1 9 8 3 . T h e  o r d e r  o f  th e  c o u r t  is s u e d  
in  re s p o n s e  to  th e  P e t i t io n  f o r  R e h e a r in g  h a s  n o t  y e t  b een  p u b ­
lis h e d  in  th e  o f f i c ia l r e p o r t .  A l l  o f  th e  u n r e p o r t e d  o p in io n s  a n d  
o r d e r s  a r e  r e p ro d u c e d  in  th e  A p p e n d ix  A - l  to  A -3 .

JURISDICTION

T h e  o p in io n  o f  th e  A la s k a  S u p r e m e  C o u r t  w a s  e n t e r e d  o n  
M ay  2 7 , 1 9 8 3 . T im e ly  P e t i t i o n s  f o r  R e h e a r in g  w e r e  f i le d  b y  
b o th  p a r t ie s . T h e  A la s k a  S u p re m e  C o u r t  d e n ie d  th e  p e t i t io n e r s ’ 
P e t i t io n  f o r  R e h e a r in g  a n d  g r a n t e d  R e s p o n d e n t ’ s  P e t i t io n  f o r  
R e h e a r in g  a n d  a n  O r d e r  is su e r! o n  J u ly  8 , 1 9 8 3  m o d i f ie d  it s  
o p in io n  T h is  C o u r t ’ s  ju r i s d ic t i o n  is  in v o k e d  u n d e r  2 8  U .S .C .  
5 1 2 5 7 ( 3 )

C O N S T I T U T IO N A L ,  S T A T U T O R Y  A N D  
R E G U L A T O R Y  P R O V I S I O N S  IN V O L V E D

A .  F e d e r a l  C o n s t i t u t i o n a l P r o v i s i o n s  
U .S .  C o n s t ,  a m e n d . V  
U .S .  C o n s t ,  a m e n d . X I V  §1

U . F e d e r a l  S t a t u t o r y  P r o v i s i o n s
4 3  U .S .C .  § 9 3 2  r e p e a le d  b y  P u b . L .  N o . 9 4 - 5 7 9 , 
T i t le  V I I  §7 0 6 ( a ) ,  9 0  S t a t .  2 7 9 3  ( 1 9 7 6 )
4 3  U .S .C .  § 1 1 6 6  ( 1 9 7 6 )
4 4  U .S .C .  § 1 5 0 7  ( 1 9 7 6 )
T h e  A c t  o f  J a n u a r y  2 7 ,  1 9 0 5 ,  P u b . L .  N o . 2 6  § 2 ,
3 3  S t a t .  6 1 6  (c o d i f ie d  a t  4 8  U .S .C .  § 3 2 2 ) , r e p e a le d  
b y  P u b . L .  N o . 8 6 - 7 0  § 2 1 (d ) (6 ) ,  7 3  S t a t .  1 4 6  
( 1 9 5 9 ) .
T h e  A c t  o f  J u n e  3 0 ,  1 9 3 2 , P u b . L .  N o . 2 1 8  §§1 &

2 , 4 7  S t a t .  4 4 6 ,  a s  a m e n d e d  J u ly  2 4 , 1 9 4 7 , P u b . L . 
N o . 2 2 9  § 5 , 61  S t a t .  4 1 8  (c o d i f ie d  a s  a m e n d e d  a t  
4 8  U .S .C .  § § 3 2 1 a -3 2 1 d )  r e p e a le d  b y  P u b . L .  N o . 
8 6 - 7 0  § 2 1 (d ) (7 ) ,  7 3  S t a t .  1 4 6  ( 1 9 5 9 )
F e d e r a l -A id  H ig h w a y  A c t  o f  1 9 7 0  § 1 3 8 (b ) , P u b . L .  
N o . 9 1 - 6 0 5 ,  8 4  S t a t .  1 7 1 3  ( 1 9 7 0 )

C . F e d e r a l  R e g u la t i o n s  a n d  A d m in i s t r a t iv e  O rd e r s  
4 3  C .F .R .  § 1 0 1 .3  ( 1 9 4 9 )
P L O  6 0 1 ,  1 4  F e d . R e g . 5 0 4 8  ( 1 9 4 9 )
P L O  7 5 7 ,  1 6  F e d . R e g .  1 0 ,7 4 9  ( 1 9 5 1 )
P L O  1 6 1 3 , 2 3  F e d . R e g .  2 3 7 6  ( 1 9 5 8 )
D O  2 6 6 5 ,  1 6  F e d .  R e g . 1 0 ,7 5 2  ( 1 9 5 1 )

D . S t a t e  A c ts
R ig h t - o f -W a y  A c t  o f  1 9 6 6 , ch . 2 , 9 2  S .L .A .  1 9 6 6

T h e  fu l l  t e x t  o f  th e s e  c o n s t i tu t io n a l,  s t a t u t o r y  a n d  
r e g u la t o r y  p r o v i s io n s  a r e  in c lu d e d  in  A p p e n d ix  B .

S T A T E M E N T

T h is  c a s e  p r e s e n t s  fu n d a m e n ta l is s u e s  c o n c e rn in g  c o n f lic ­
t in g  c la im s  to  p r o p e r t y  b e tw e e n  th e  S t a t e  o f  A la s k a  an d  th e  
P e t i t i o n e r s  to  la n d  c o n v e y e d  b y  th e  U n i t e d  S t a t e s  t o  th e  P e t i ­
t i o n e r s  o r  P e t i t i o n e r s ’ p re d e c e s s o r s . Im m e d ia t e ly  fo l lo w in g  
W o r ld  W a r  I I ,  n u m e ro u s  in d iv id u a ls , p a r t i c u la r ly  W o r ld  W a r  
I I  v e t e r a n s ,  c am e  to  A la s k a  to  a v a i l t h e m s e lv e s  o f  th e  o f f e r  
b y  th e  f e d e r a l  g o v e r n m e n t  to  e s ta b lis h  fe e  s im p le  o w n e rs h ip  
in  p u b lic  la n d . P a t e n t s  w e re  s u b s e q u e n t ly  is su e d  b y  th e  fe d e ra l 
g o v e r n m e n t  to  th o s e  in d iv id u a l e n t r y m e n  w h o  q u a li f ie d . In  the 
p a te n t s  th e  fe d e r a l g o v e r n m e n t  s e t  fo r t h  e x c e p t io n s  a n d  r e s e r ­
v a t io n s  to  th e  e n t r y m e n s ’ in t e r e s t ,  in c lu d in g  in  m o s t  in s ta n c e s , 
r e s e r v a t i o n s  f o r  h ig h w a y s . I t  is  o th e r  a l le g e d  r e s e r v a t io n s  n o t  
s e t  f o r t h  in  th e  p a t e n t s  w h ic h  a r e  th e  s u b je c t  o f  th is  a p p e a l.

U p o n  A la s k a ’ s  e n t r y  in t o  th e  U n io n  in  1 9 5 9 , th e  fe d e r a l 
g o v e r n m e n t  e x e c u te d  a  q u it c la im  d e ed  to  th e  S t a t e  o f  A la s k a  
c o n v e y in g  a l l o f  i t s  in t e r e s t ,  i f  a n y , in h ig h w a y s  a n d  r o a d s  c on ­
ta in e d  w ith in  the  S t a te . F o r  u n k n ow n  re a s o n s , ten  y e a r s  passed  
b e fo r e  th e  q u it c la im  d e e d  w a s  re c o rd e d  in  1 9 6 9 . I n  c on ju n c -
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l i o n  w ith  th o  d e v e lo p m e n t  b o om  in  A la s k a  d u r in g  th e  1 9 7 0 s , 
th e  S t a te  o f  A la s k a  b e g a n  in c re a s in g ly  to  ta k e  p r i v a t e  p r o p e r t y  
w i th o u t  c o m p e n s a t io n  f o r  e x p a n s io n  o f  n u m e ro u s  h ig h w a y s  
t h r o u g h o u t  th e  S t a t e .  T h e  S t a t e ’ s  c la im  to  t a k e  p r o p e r t y  
w ith o u t  c o m p e n s a t io n  w a s  b a sed  u p o n  c e r t a in  la n d  o r d e r s  a n d  
a  d e p a r tm e n t a l o r d e r  is s u e d  b y  th e  D e p a r tm e n t  o f  i n t e r i o r  
p r i o r  to  S t a t e h o o d . In  p a r t i c u la r ,  th e  S t a t e  r e l i e d  o n  P u b lic  
L a n d  O r d e r s  ( P L O )  6 0 1 ,  7 5 7 ,  1 6 1 3  a n d  D e p a r tm e n t a l  O r d e r  
(D O )  2 6 6 5 *  p u b lis h e d  b e tw e e n  1 9 4 9  a n d  1 9 5 8 .

P a te n t s  is su ed  p r i o r  to  1 9 4 7  w e re  s i le n t  a s  to  a n y  r e fe re n c e  
to  w ith d ra w a ls  o r  e a s e m e n ts . P a t e n t s  a f t e r  1 9 4 7  c o n ta in e d  o n ­
ly  th e  g e n e ra l r e s e r v a t io n  f o r  h ig h w a y s  a s  a u th o r i z e d  b y  " t h e  
a c t  o f  J u ly  2 4 , 1 9 4 7  (6 1  S t a t .  4 1 8 , 4 8  U .S .C .  § 3 2 1 d ) , ”  b u t  d id  
n o t  id e n t i fy  a n y  w id th  f o r  su ch  r e s e r v a t io n s .  S u c h  w e r e  to  b e  
e s ta b lis h e d  a t  a  la t e r  d a te  b y  th e  D e p a r tm e n t  o f  I n t e r i o r .  P e t i ­
t io n e r s  a s s e r t  th e  S e c r e t a r y  d id  th is  in  1 9 5 1  b y  D O  2 6 6 5 .

W h e n  th e  S t a t e  o f  A la s k a  b e g a n  a c c e le r a t in g  i t s  c la im  in  
th e  1 9 7 0 s  b a s e d  on  th e s e  w i t h d r a w a ls  a n d  e a s e m e n t s , 
n u m e ro u s  la n d  o w n e r s  fo u n d  th e m s e lv e s  d e p r iv e d  o f  s ig n i f i ­
c a n t  p o r t i o n s  o f  t h e i r  p r o p e r t y  w i th o u t  c o m p e n s a t io n . T h e s e  
p r o p e r t y  r ig h t s  w h ich  w i l l c o n t in u e  to  b e  t a k e n  w i t h o u t  c o m ­
p e n s a t io n  a r e  v a lu e d  b y  th e  S t a t e  o f  A la s k a  to  b e  in  e x c e s s  
o f  o n e  b i l l io n  e ig h t  h u n d re d  m i l l io n  d o l la r s .  A d d i t io n a l ly ,  t i t le  
in s u ra n c e  c o m p a n ie s  w h o  h ad  in s u r e d  s o m e , th o u g h  n o t  a l l ,  
o f  th e  la n d  s a le s  fo u n d  th e m s e lv e s  b u rd e n e d  w ith  c la im s  w h ich  
c o u ld  je o p a r d i z e  t h e i r  c o n t in u e d  s o lv e n c y . I t  is  in  th is  c o n t e x t  
th is  P e t i t io n  is  f i le d .

T h e  d i f f i c u l t y  w ith  th e  la n d  o r d e r  w i t h d r a w a ls  a n d  
e a s e m e n t s  is t h a t  th e y  w e re  n o t  n o te d  o n  th e  p a t e n t s .  T h u s , 
p r o p e r t y  o w n e r s  n e v e r  k n e w  t h a t  t h e i r  la n d  m ig h t  b e  s u b je c t

k I'romulgatcd August. 19-19 to withdraw laud from  any form  o f 
homestead entry, I ’ I.O  (ifll established corridors fo r future highways. These 
withdrawals extended from  six hundred feet fo r the A laska Highway to one 
hundred fee t fo r a ll “ lo ca l"  roads. In October, 1951, PLO  757 removed the 
withdrawal fo r " lo c a l"  roads, hut there v/as simultaneously established 
“ easements”  o f the same width under DO 2GG5. Special legislation was pass­
ed in 195G to authorize PLO lGl.'i which conceded the remaining withdrawals 
were unnecessarily wide and created a repurchase program  fo r adjoining 
landowners, subject to the easements identified in 1 )0  2GG5.
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to  a  h ig h w a y  e a s e m e n t  s ig n i f ic a n t ly  in  e x c e s s  o f  t h a t  n o te d  
in  t h e i r  p a t e n t s  o r  th e  o f f i c ia l g o v e r n m e n t  s u r v e y s . F u r t h e r ,  
th e  P L O  e a s e m e n t s  a n d  w i th d ra w a ls  w e r e  n e v e r  r e c o rd e d , 
s u r v e y e d  o r  p o s te d  to  p la t s .  In  fa c t ,  i t  is  n o t  e v e n  p o s s ib le  to  
f in d  a  l i s t  o f  a l l  “ lo c a l ”  r o a d s  f o r  w h ic h  a  P L O  w i th d ra w a l o r  
e a s e m e n t  m a y  b e  c la im e d . T h e  S t a t e  i t s e l f  d o e s  n o t  p r e p a r e  
a  m a p  s h o w in g  th e  lo c a t io n  o f  th e  w i t h d r a w a ls  o r  e a s e m e n ts  
u n t i l  i t  h a s  f i r s t  d e c id e d  to  e x p a n d  o r  im p r o v e  t h a t  p a r t i c u la r  
h ig h w a y .

F o r  y e a r s  th e  S t a le ,  a n d  th e  fe d e r a l  g o v e r n m e n t  b e fo r e  
it , l i a s  k n o w n  t h a t  th e  fa i lu r e  to  r e c o rd ,  s u r v e y ,  m a p  o r  n o te  
o n  p la t s  th e s e  r ig h t s -o f -w a y  c re a te d  s e r io u s  t i t le  p ro b le m s .' 
H o w e v e r ,  d e s p it e  th is  k n o w le d g e , th e  S t a t e  h a s  a c q u ie s c e d  in 
th e  s u c c e s s iv e  s a le  a n d  im p r o v e m e n t  o f  p r o p e r t i e s  w h ic h  th e  
S la t e  n o w  c la im s  to  b e  s u b je c t  t o  th e  h ig h w a y  r e s e r v a t io n s .

T h e  d e c is io n  o f  th e  C o u r t  b e lo w  c lo u d s  th e  t i t le  to  th e  v a s t  
m a jo r i t y  o f  p r o p e r t i e s  a d ja c e n t  t o  e v e r y  r o a d  (e x c lu d in g  su b ­
d iv is io n  r o a d s )  w ith in  th e  S ta te  o f  A la s k a . T h e  A la s k a  S u p re m e  
C o u r t  h a s  t a k e n  th e  p o s it io n  th a t  4 8  U .S .C .  § 3 2 1 a  is  a  s e p a ra te  
g r a n t  o f  a u t h o r i t y  b y  C o n g re s s  t o  th e  S e c r e t a r y  o f  In t e r i o r  
t o  c r e a t e  a n  e a s e m e n t  in d e p e n d e n t  o f  th e  e x p r e s s  a u th o r i t y  
g r a n t e d  u n d e r  4 8  U .S .C .  § 3 2 1 d . B y  th is  e r r o n e o u s  in t e r p r e t a ­
t io n  o f  fe d e r a l  la w  f in d in g  a n  in d e p e n d e n t  e a s e m e n t  in 4 8  
U .S .C .  § 3 2 1 a , th e  c o u r t  b e low  p re c lu d e d  th e  p r o t e c t io n  a f ­
fo r d e d  b y  b o th  fe d e r a l a n d  S t a te  s t a tu t e s  d e s ig n e d  to  p r e v e n t  
th e  f u r t h e r  e x e r c is e  o f  h ig h w a y  r e s e r v a t i o n s  w i th o u t  
c o m p e n s a t io n .7 T h e  r u l in g  o f  th e  C o u r t  b e lo w  is  u n q u e s ­
t io n a b ly  c o n t r a r y  t o  th e  le g is la t iv e  h i s t o r y  a n d  la n g u a g e  c o n ­
ta in e d  w ith in  U .S .C .  § 3 2 la - 3 2 1 d .

A d d i t io n a l ly ,  th e  A la s k a  S u p re m e  C o u r t  fa i le d  to  fo l lo w  
n u m e ro u s  d e c is io n s  o f  th e  U .S . S u p re m e  C o u r t  t h a t  ‘ h e  U n ite d  
S t a t e s  (in  th is  c a se  A la s k a  s in ce  it  is  th e  s u c c e s s o r  to  m e  U n ite d  
S t a t e s '  i n t e r e s t )  m a y  n o t  b r in g  a  s u i t  t o  c h a l le n g e  a  p a te n t

* The S ta le  o f A laska has taken the position that despite its failure to 
record its quitclaim deed fo r ten years and despite the fact none o f the land 
o rders are recorded in the sta le recording districts pursuant to the State's 
recording statutes, iL may seize the land.

1 See footnote 3, aupni.
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m o re  th a n  s ix  y e a r s  a f t e r  th e  p a t e n t  lia s  b e e n  is s u e d  a n d  is  
th u s  b a r r e d  f r o m  m a k in g  a  c o l la t e r a l  a t t a c k  u p o n  th e  p a t e n t .

P R O C E E D IN G S  B E L O W ,
P A R T I E S  A N D  J U R I S D I C T IO N A L  M A T T E R S

T h is  a c t io n  w a s  c o m m e n c e d  in  th e  A n c h o ra g e  S u p e r i o r  
C o u r t  in  F e b r u a r y  o f  1 9 7 9 ,  w h e n  th e  P e t i t i o n e r s  f i le d  a  c o m ­
p la in t  f o r  d e c la r a t o r y  r e l i e f .  N a m e d  a s  d e fe n d a n t s  w e re  th e  
S t a te  o f  A la s k a ,  T h e o d o re  M . P e a s e  a n d  C la i r e  V . P e a s e . P e t i ­
t io n e r s  in  t h e i r  c o m p la in t  id e n t i f ie d  e ig h t  c la im s  f o r  r e l i e f .  O n  
J u n e  4 , 1 9 7 9 ,  P e t i t i o n e r s  f i le d  a n  a m e n d e d  c o m p la in t  f o r  
d e c la r a t o r y  ju d g m e n t  w h ich  a d d e d  a n  a d d i t io n a l c la im  f o r  
r e l i e f .  T h e  P e t i t i o n e r s ’ a m e n d e d  c o m p la in t  s e t s  f o r t h  s e v e r a l 
s t a t e  a n d  fe d e r a l  c la im s .

M o t io n s  f o r  s u m m a ry  ju d g m e n t  w e re  b r o u g h t  b y  b o th  th e  
P e t i t io n e r s  a n d  R e s p o n d e n t  in  th e  t r ia l c o u r t . T h e  c o u r l  d e n ie d  
th e  R e s p o n d e n t  S t a t e  o f  A la s k a 's  m o t io n  f o r  s u m m a r y  ju d g ­
m e n t  a n d  g r a n t e d  P e t i t i o n e r s ’ m o t io n  a s  t o  i t s  s e c o n d , th i rd  
a n d  e ig h th  c la im s  f o r  r e l i e f .  T h e  t r i a l  c o u r t  d e n ie d  th e  f i r s t  
c la im  f o r  r e l i e f  w h ich  r e f le c t e d  p e t i t io n e r  T r a n s a m e r ic a ’s  c la im  
th a t  it  w a s  n o t  lia b le  u n d e r  its  t i t le  in s u ra n c e  p o lic y  to  T h e o d o re  
a n d  C la i r e  P e a s e  a s  t o  th e  a d d it io n a l r ig h t - o f -w a y  t a k e n  b y  
th e  S t a t e . T h e  t r i a l  c o u r t  fo u n d  t h a t  th e  p r i o r  A la s k a  S u p re m e  
C o u r t  c a s e , H a lm  v. A la s k a  T i t le  G u a r a n t y  C o ., 5 5 7  P . 2 d  1 4 3  
(A la s k a  1 9 7 5 )  w a s  c o n t r o l l i n g .  H o w e v e r ,  th e  t r i a l  c o u r t  in  i t s  
d e c is io n  fo u n d  t h a t  P e t i t i o n e r  T r a n s a m e r i c a ’ s  a r g u m e n t  w a s  
p e r s u a s iv e  a n d  a s k e d  th e  A la s k a  S u p re m e  C o u r t  to  r e v ie w  th e  
H a h n  d e c is io n .

T h e  d e c is io n  o f  th e  t r i a l  c o u r t  r e s t e d  p r e d o m in a n t ly  o n  its  
d e t e rm in a t io n  t h a t  a  S t a t e  s t a t u t e ,  th e  A la s k a  R ig h t - o f -W a y  
AcL o f  19GG, w a s  a p p lic a b le  t o  p r e v e n t  a n y  f u r t h e r  t a k in g  
w ith o u t  c o m p e n s a t io n . T h e  t r i a l  c o u r t  d e te rm in e d  th a t ,  u n le s s  
th e  S t a t e  h a d  o c c u p ie d  o r  s t a k e d  a  h ig h w a y  in  e x c e s s  o f  th e  
w id th  s e t  f o r t h  in  th e  p a t e n t s  p r i o r  to  A p r i l  1 4 , 1 9 6 6 ,  th e n  it  
w o u ld  o n ly  b e  e n t i t le d  to  th e  r o a d w a y  a c tu a l ly  o c c u p ie d  o r  t h a t  
s e t  f o r t h  in  th e  p a t e n t ,  w h ic h e v e r  w a s  g r e a t e r .  A n y  a d d it io n a l 
la n d  n e e d e d  b y  th e  S t a t e  c o u ld  b e  t a k e n  o n ly  b y  p a y in g  ju s t  
c o m p e n s a t io n .
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T h e  S t a t e  f i le d  i t s  p o in t s  o n  a p p e a l o n  J u n e  2 4 ,  1 9 8 0 . T h e  
P e t i t io n e r s  f i le d  t h e i r  n o t ic e  o f  c ro s s -a p p e a l o n  J u n e  3 0 , 1 9 8 0 .  
U p o n  a p p e a l, th e  ju d g m e n t  w a s  a f f i rm e d  o n ly  a s  t o  o n e  p la in ­
t i f f  a n d  r e v e r s e d  a s  t o  a l l  o t h e r  P e t i t i o n e r s .  O n e  J u s t ic e  f i le d  
a  d is s e n t  f r o m  th e  t h r e e - p e r s o n  m a jo r i t y  o p in io n .

F E D E R A L  Q U E S T IO N S  R A I S E D  
A N D  D E C ID E D  B E L O W

T h e  d e c is io n  o f  th e  A la s k a  S u p re m e  C o u r t  is  b a s e d  o n  th e  
d e t e rm in a t io n  o f  a  n u m b e r  o f  c o n t r o l l i n g  q u e s t io n s  o f  fe d e r a l 
law . T h e  f i r s t  q u e s t io n  is w h e th e r  th e re  e x is te d  u n d e r  4 8  U .S .C .  
§ 3 2 1 a  p o w e r  to  c re a te  an  e a s e m e n t  in  th e  S e c r e t a r y  o f  In t e r i o r  
o n  p u b lic  la n d s  in  A la s k a  s e p a r a t e  f r o m  t h a t  s e t  f o r t h  in  4 8  
U .S .C .  § 3 2 1 d . T h e  A la s k a  S u p re m e  C o u r t ' s  m is in t e r p r e t a t io n  
o f  th e  p o w e r  o f  th e  fe d e r a l g o v e rn m e n t  u n d e r  4 8  U .S .C .  § 3 2 1 a  
r e s u lt s  in  a  t a k in g  o f  p r i v a t e  p r o p e r t y  w i t h o u t  c o m p e n s a t io n . 
F u r t h e r ,  th e  A la s k a  S t a te  L e g is la t u r e  h a s  a t t e m p te d  to  in s u re  
t h a t  th e  S t a t e  n o t  a v a i l i t s e l f  o f  r ig h t s - o f -w a y  u n d e r  4 8  U .S .C .  
§ 3 2 J a -3 2 1 d , w h en  i t  p a s s e d  th e  R ig h t - o f -W a y  A c t  o f  1 9 6 6 . T h e  
c o u r t  b e low  d e te rm in e d  th a t  th e  R ig h t -o f -W a y  A c t  a n d  th e  p r o ­
te c t io n s  t h e re u n d e r  w e re  n o t  a p p lic a b le  s in c e  t h a t  a c t  a p p lie d  
o n ly  to  e a s e m e n ts  u n d e r  4 8  U .S .C .  § 3 2 1 d  a n d  th e  e a s e m e n ts  
a s s e r t e d  b y  th e  S t a t e  w e re  c re a te d  u n d e r  4 8  U .S .C .  § 3 2 1 a  a n d  
D O  2 6 6 5 . T h e  c o u r t  b e low  ig n o re d  th e  in te n t  o f  a  s im i la r  fe d e r a l 
a c t  t o  b a r  su ch  t a k in g s . F e d e ra l-A id  H ig h w a y  A c t  o f  1 9 7 0 , 
§ 1 3 8 (b )  P u b . L .  9 1 - 6 0 5 ,  8 4  S t a t .  1 7 1 3  ( 1 9 7 0 ) .  T h is  i n t e r p r e t a ­
t io n  o f  fe d e r a l  la w , i f  a l lo w e d  to  s t a n d , w i l l  p e rm i t  th e  S t a t e  
to  s e iz e  p r i v a t e  p r o p e r t y  b e lo n g in g  to  P e t i t i o n e r s  w i th o u t  
c o m p e n s a t io n .

T h e  a s s e r t io n  t h a t  th e  R ig h t - o f -W a y  A c t  o f  1 9 6 6  a n d  s e c ­
t io n  1 3 8 (b ) o f  th e  F e d e r a l -A id  H ig h w a y  A c t  o f  1 9 7 0  w e r e  a p ­
p lic a b le  to  p r o t e c t  th e  P e t i t i o n e r s  in  th e s e  c i r c u m s ta n c e s  w a s  
ra is e d  a t  th e  t r ia l c o u r t  d u r in g  s u m m a ry  ju d g m e n t  p ro c e e d in g s  
an d  a g a in  d u r in g  th e  appestl to  th e  A la s k a  S u p re m e  C o u r t .  T h e  
q u e s t io n  w a s  s p e c i f ic a l ly  a d d re s s e d  b y  th e  A la s k a  S u p re m e  
C o u r t  in i t s  d e c is io n .

S e c o n d , th e  A la s k a  S u p re m e  C o u r t  r e je c t e d  P e t i t i o n e r s ’ 
c o n te n t io n  t h a t  th e  e a s e m e n ts  c la im e d  b y  th e  S t a t e  o f  A la s k a
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w e re  n o t  s e t  f o r t h  in  th e  p a t e n t s  a n d  t h e r e f o r e  e lim in a t e d  b y  
fa i lu r e  to  a n n u l th e  p a te n ts  w ith in  th e  s ix -y e a r  s t a tu t e  o f  l im i ta ­
t io n  p e r io d  o f  4 3  U .S .C .  § 1 1 6 6 . T h is  is  c le a r ly  a  f e d e r a l  q u e s ­
t io n . T h e  A la s k a  S u p r e m e  C o u r t ,  in  a d d r e s s in g  th is  is s u e  o n  
a p p e a l, in t e r p r e te d  fe d e r a l la w  in  a  m a n n e r  su ch  a s  to  p re c lu d e  
th e  a p p lic a t io n  o f  th e  s t a t u t e  t o  p r o t e c t  P e t i t io n e r s '  r ig h t s  in  
th is  c a se . P e t i t i o n e r s  r a i s e d  th e s e  c la im s  o f  a  f e d e r a l  r i g h t  in  
t h e i r  c o m p la in t  a t  th e  t r i a l  c o u r t  a n d  m a in ta in e d  t h e i r  p o s i ­
t io n  th r o u g h o u t  th e  a p p e a l.

T h i rd , A la s k a  S u p re m e  C o u r t  m is in t e r p r e t e d  4 4  U .S .C .  
§ 1 5 0 7  in  re q u ir in g  th a t  p u b lic  la n d  o rd e r s  a n d  th e  d e p a r tm e n ta l 
o rd e r ,  u p on  p u b lic a t io n  in  th e  F e d e r a l R e g is t e r ,  he  c o n s id e re d  
c o n s t ru c t iv e  n o t ic e  f o r  r e a l p r o p e r t y  t r a n s a c t io n s  in d e p e n d e n t  
o f  c o m p lia n c e  w ith  S t a t e  o r  t e r r i t o r i a l  r e c o rd in g  s t a t u t e s . B y  
in te rp re t in g  th e  F e d e ra l R e g is t e r  A c t  a s  c o n s t i tu t in g  c o n s t ru c ­
t iv e  n o tic e  f o r  p u rp o s e s  o f  d e te rm in in g  o w n e rs h ip  o f  la n d , P e t i ­
t io n e r s  w e re  p re c lu d e d  f r o m  a v a i l in g  th e m s e lv e s  o f  th e  p r o ­
tec tion  o f fe r e d  b y  th e  S t a te  re c o rd in g  s ta tu te s . P e t i t io n e r s  r a i s ­
ed  th e se  c la im s  in  th e i r  m e m o ra n d u m  in  s u p p o r t  o f  m o t io n  f o r  
s u m m a ry  ju d g m e n t  in  th e  t r ia l c o u r t  a n d  m a in ta in e d  t h e i r  p o s i­
t io n  th r o u g h o u t  th e  a p p e a l.

R E A S O N S  F O R  G R A N T IN G  T I I E  W R I T

(a )  Im p a c t  o f  th e  D e c is io n  B e lo w .
T h e  d e c is io n  o f  th e  A la s k a  S u p re m e  C o u r t  b e lo w  h a s  a  

d e v a s t a t in g  im p a c t  o n  la n d h o ld e r s  w ith in  th e  S t a t e  o f  A la s k a .  
D u r in g  th e  la t e  1 9 4 0 s  w h e n  A la s k a  w a s  s t i l l  a  t e r r i t o r y ,  th e  
fe d e r a l g o v e r n m e n t  h e ld  o p e n  to  in d iv id u a ls  th e  o p p o r t u n i t y  
to  s e t t le  in  th e  t e r r i t o r y  a n d  o b ta in  f e e  s im p le  o w n e r s h ip  o f  
la n d  t h e r e in . A f t e r  p r o p e r ly  c o m p ly in g  w ith  th e  a p p lic a b le  
s t a tu t e s  a n d  r e g u la t i o n s  c o n c e rn in g  h o m e s te a d s , th e s e  in ­
d iv id u a ls  w e re  is su e d  p a te n t s  r e f le c t in g  t h e i r  o w n e rs h ip  r ig h ts . 
T h e s e  p a t e n t s  s e t  f o r t h  th e  r e s e r v a t i o n s  a n d  e x c e p t io n s  w h ic h  
th e  fe d e r a l g o v e r n m e n t  s t a t e d  i t  w a s  m a in t a in in g .

I n  th e  a p p r o x im a t e ly  t h i r t y  y e a r s  t h a t  h a v e  p a s s e d  s in c e  
th is  in it ia l t r a n s f e r  o f  p r o p e r t y  f r o m  th e  fe d e r a l  g o v e r n m e n t  
to  in d iv id u a ls  f o l lo w in g  W o r ld  W a r  I I ,  th e  in d iv id u a l o w n e r s  
a n d  th e i r  s u c c e s s o r s  in  in t e r e s t  h a v e  su b d iv id e d  a n d  d e v e lo p e d
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th e  p r o p e r t y  p u r s u a n t  t o  th e  n a tu r a l g r o w th  o f  th e  S ta te . T h u s  
th is  la w s u i t  g r e a t ly  a f f e c t s  th e  c u r r e n t  p r o p e r t y  r ig h t s  o f  
th o u s a n d s  o f  la n d o w n e r s  w ith in  th e  S t a t e  o f  A la s k a ,  m a n y  o f  
w h om  h a v e  d e v e lo p e d  v a lu a b le  im p r o v e m e n t s  w ith in  th e  
c la im e d  e a s e m e n ts  u n a w a re  th e  S t a t e  c la im s  th e  r i g h t  to  ta k e  
t h e i r  p r o p e r t y .

T h e  d e c is io n  o f  th e  c o u r t  b e low  r e s u lt s  in  c o n fu s io n  to  t it le s  
to  th o u s a n d s  o f  p a r c e ls  h e ld  w ith in  th e  S t a t e  o f  A la s k a .  T h e  
S t a t e  a d m it s  t h a t  th e  p o t e n t ia l v a lu e  o f  t h e  la n d  w h ic h  i t  c an  
se ize  w ith o u t  c om p e n s a t io n  to  b e  v a lu e d  in  e x c e s s  o f  $ 1 .8  b illio n  
d o l la r s .  A lr e a d y  s e v e ra l o th e r  c a s e s  h a v e  b e e n  in it ia te d  in v o lv ­
in g  is s u e s  r e la t e d  to  th is  d e c is io n .

T h e r e f o r e ,  th e  P e t i t i o n e r s  b e lie v e  t h a t  t h e i r  P e t i t i o n  f o r  
W r i t  o f  C e r t i o r a r i  s h o u ld  b e  a c c e p te d  b y  th e  C o u r t  t o  re v ie w  
th e  t r e m e n d o u s  im p a c t  o f  th e  d e c is io n  o f  th e  c o u r t  b e low  u p on  
t i t le  t o  t h o u s a n d s  o f  p a r c e ls  o f  la n d  w ith in  th e  S t a t e  a s  w e ll 
a s  th e  c om b in e d  t o t a l e c o n o m ic  lo s s  t o  in d iv id u a ls  r e s id in g  in 
th e  S t a t e .

(1)) Im p o r t a n t  a n d  N o v e l Q u e s t io n s  o f  F e d e r a l  L a w .
T h e  d e c is io n  b e lo w  a ls o  in v o lv e s  im p o r t a n t  q u e s t io n s  o f  

fe d e ra l law  n e v e r  in te rp re te d  b y  th is  o r  a n y  o th e r  fe d e r a l c o u r t . 
T h e  A la s k a  S u p re m e  C o u r t  in  re a c h in g  its  d e c is io n  in te rp re te d  
s e v e r a l fe d e r a l  s t a tu t e s  a n d  o r d e r s  r e g a r d in g  p u b lic  la n d s  
w ith in  A la s k a .  In  p a r t i c u la r ,  th e  c o u r t  b e lo w  in t e r p r e t e d  4 8  
U .S .C .  § 3 2 1 a  a s  c r e a t in g  in  th e  S e c r e t a r y  o f  I n t e r i o r  a  r ig h t  
to  e s ta b lis h  a n  e a s e m e n t  o n  p u b lic  la n d s  s e p a r a t e  f r o m  th a t  
o f  4 8  U .S .C .  § 3 2 1 d . B y  in t e r p r e t in g  th e  fe d e r a l  s t a t u t e  in  th is  
m a n n e r , th e  c o u r t  b e low  v o id e d  th e  s p e c i fic  p r o te c t io n  o f fe r e d  
to  p r i v a t e  la n d h o ld e r s  b y  th e  A la s k a  L e g is la t u r e  b y  th e  R ig h t -  
o f -W a y  A c t  o f  1 9 6 6  a n d  C o n g r e s s  b y  s e c t io n  1 3 8 (b ) o f  th e  
F e d e ra l-A id  H ig h w a y  A c t o f  1 9 7 0 . '

* The intent o f the Alashn Legislature is clear. The'Act states in part: 
Section 1. Purpose. This AcL is intended to alleviate the economic 
hardship and physical and mental distress occasioned by the tak­
ing o f  land, by the State o f A laska, fo r  which no compensation is 
paid to the persons holding title to the laud. This practice has 
resulted in financial difficulties and Lhc deprivation o f peace o f mind 
regarding the security o f one's possessions to many citizens o f the
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w e re  n o t  s e t  f o r t h  in  th e  p a t e n t s  a n d  t h e r e f o r e  e lim in a t e d  b y  
fa i lu r e  to  a n n u l th e  p a te n ts  w ith in  th e  s ix -y e a r  s t a tu te  o f  lim i t a ­
t io n  p e r io d  o f  4 3  U .S .C .  § 1 1 6 6 . T h is  is  c le a r ly  a  f e d e r a l  q u e s ­
t io n . T h e  A la s k a  S u p re m p  C o u r t ,  in  a d d r e s s in g  th is  is s u e  o n  
a p p e a l, in t e rp r e te d  fe d e r a l la w  in  a  m a n n e r  su ch  a s  t o  p re c lu d e  
th e  a p p lic a t io n  o f  th e  s t a t u t e  to  p r o t e c t  P e t i t i o n e r s '  r ig h t s  in  
th is  c a se . P e t i t io n e r s  r a i s e d  th e s e  c la im s  o f  a  f e d e r a l  r i g h t  in  
th e i r  c o m p la in t  a t  th e  t r i a l  c o u r t  a n d  m a in ta in e d  t h e i r  p o s i ­
t io n  th r o u g h o u t  th e  a p p e a l.

T h i rd , A la s k a  S u p re m e  C o u r t  m is in t e r p r e t e d  4 4  U .S .C .  
§ 1507  in  re q u ir in g  th a t  p u b lic  la n d  o rd e r s  a n d  th e  d e p a r tm e n ta l 
o rd e r ,  u p o n  p u b lic a t io n  in  th e  F e d e r a l R e g is t e r ,  he  c o n s id e re d  
c o n s t ru c t iv e  n o t ic e  f o r  r e a l p r o p e r t y  t r a n s a c t io n s  in d e p e n d e n t  
o f  c om p lia n c e  w ith  S t a t e  o r  t e r r i t o r i a l  r e c o rd in g  s t a t u t e s .  B y  
in te rp re t in g  th e  F e d e ra l R e g is t e r  A c t  a s  c o n s t i tu t in g  c o n s t ru c ­
tive  n o tic e  f o r  p u q x is e s  o f  d e te rm in in g  o w n e rs h ip  o f  la n d , P e t i ­
t io n e rs  w e re  p re c lu d e d  f r o m  a v a i l i n g  th e m s e lv e s  o f  th e  p r o ­
tec tion  o f fe r e d  b y  the  S ta te  r e c o rd in g  s ta tu te s . P e t i t io n e r s  r a i s ­
ed  th e se  c la im s  in  t h e i r  m e m o ra n d u m  in  s u p p o r t  o f  m o t io n  f o r  
s u m m a ry  ju d g m e n t  in th e  t r ia l c o u r t  a n d  m a in ta in e d  t h e i r  p o s i­
t io n  t h r o u g h o u t  th e  a p p e a l.

R E A S O N S  F O R  G R A N T IN G  T H E  W R I T

(a )  Im p a c t  o f  th e  D e c is io n  B e lo w .
T h e  d e c is io n  o f  th e  A la s k a  S u p re m e  C o u r t  b e lo w  h a s  a  

d e v a s ta t in g  im p a c t  o n  la n d h o ld e r s  w ith in  th e  S t a t e  o f  A la s k a .  
D u r in g  th e  la t e  1 9 4 0 s  w h e n  A la s k a  w a s  s t i l l  a  t e r r i t o r y ,  th e  
fe d e ra l g o v e r n m e n t  h e ld  o p e n  to  in d iv id u a ls  th e  o p p o r t u n i t y  
to  s e t t le  in  th e  t e r r i t o r y  a n d  o b ta in  fe e  s im p le  o w n e r s h ip  o f  
la n d  t h e r e in . A f t e r  p r o p e r ly  c o m p ly in g  w ith  th e  a p p lic a b le  
s t a tu te s  a n d  r e g u la t i o n s  c o n c e rn in g  h o m e s te a d s , th e s e  in ­
d iv id u a ls  w e re  is su e d  p a te n ts  r e f le c t in g  th e i r  o w n e rs h ip  r ig h t s . 
T h e s e  p a t e n t s  s e t  f o r t h  th e  r e s e r v a t io n s  a n d  e x c e p t io n s  w h ic h  
th e  fe d e r a l g o v e r n m e n t  s t a t e d  i t  w a s  m a in t a in in g .

In  th e  a p p r o x im a t e ly  t h i r t y  y e a r s  t h a t  h a v e  p a s s e d  s in c e  
th is  in i t ia l t r a n s f e r  o f  p r o p e r t y  f r o m  th e  fe d e r a l  g o v e r n m e n t  
to  in d iv id u a ls  fo l lo w in g  W o r ld  W a r  I I ,  th e  in d iv id u a l o w n e r s  
a n d  th e i r  s u c c e s s o rs  in in t e r e s t  h a v e  s u b d iv id e d  a n d  d e v e lo p e d
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th e  p r o p e r t y  p u r s u a n t  to  th e  n a tu r a l g ro w th  o f  th e  S t a t e .  T h u s  
th is  la w s u i t  g r e a t ly  a f f e c t s  th e  c u r r e n t  p r o p e r t y  r ig h t s  o f  
th o u s a n d s  o f  la n d o w n e r s  w ith in  th e  S t a t e  o f  A la s k a ,  m a n y  o f  
w h o m  h a v e  d e v e lo p e d  v a lu a b le  im p ro v e m e n t s  w ith in  the  
c la im e d  e a s e m e n ts  u n a w a re  th e  S t a t e  c la im s  th e  r ig h t  to  ta k e  
t h e i r  p r o p e r t y .

T h e  d e c is io n  o f  th e  c o u r t  b e low  re s u lt s  in  c o n fu s io n  to  t it le s  
t o  t h o u s a n d s  o f  p a r c e ls  h e ld  w ith in  th e  S t a t e  o f  A la s k a .  T h e  
S t a t e  a d m it s  t h a t  t h e  p o t e n t ia l v a lu e  o f  th e  la n d  w h ic h  i t  can  
se ize  w ith o u t  c om p e n s a t io n  to  be v a lu e d  in  e x c e s s  o f  $ 1 .8  b illio n  
d o l la r s .  A lr e a d y  s e v e r a l o t h e r  c a se s  h a v e  b e e n  in it ia te d  in v o lv ­
in g  is s u e s  r e la t e d , t o  th is  d e c is io n .

T h e r e f o r e ,  th e  P e t i t i o n e r s  b e lie v e  t h a t  t h e i r  P e t i t i o n  fo r  
W r i t  o f  C e r t i o r a r i  s h o u ld  b e  a c c e p te d  b y  th e  C o u r t  t o  re v iew  
th e  t r e m e n d o u s  im p a c t  o f  th e  d e c is io n  o f  t h e  c o u r t  b e low  upon  
t i t le  t o  t h o u s a n d s  o f  p a r c e ls  o f  la n d  w ith in  th e  S t a t e  a s  w e ll 
a s  th e  c om b in e d  t o t a l  e c o n o m ic  lo s s  to  in d iv id u a ls  r e s id in g  in 
th e  S la t e .

(b )  Im p o r t a n t  a n d  N o v e l Q u e s t io n s  o f  F e d e r a l  L a w .
T h e  d e c is io n  b e lo w  a ls o  in v o lv e s  im p o r t a n t  q u e s t io n s  o f  

fe d e r a l law  n e v e r  in t e rp r e te d  b y  th is  o r  a n y  o th e r  fe d e r a l c ou rt . 
T h e  A la s k a  S u p re m e  C o u r t  in re a c h in g  its  d e c is io n  in te rp re te d  
s e v e r a l f e d e r a l  s t a t u t e s  a n d  o r d e r s  r e g a r d in g  p u b lic  la n d s  
w ith in  A la s k a .  In  p a r t i c u la r ,  th e  c o u r t  b e lo w  in t e r p r e t e d  4 8  
U .S .C .  § 3 2 1 a  a s  c r e a t in g  in  th e  S e c r e t a r y  o f  I n t e r i o r  a  r ig h t  
to  e s t a b lis h  a n  e a s e m e n t  o n  p u b lic  la n d s  s e p a r a t e  f r o m  th a t  
o f  4 8  1 i .S .C .  § 3 2 1 d . B y  in t e r p r e t in g  th e  fe d e r a l  s t a t u t e  in  th is  
m a n n i - . , th e  c o u r t  b e lo w  v o id e d  th e  sp e c ific  p r o te c t io n  o f fe r e d  
to  p r i v a t e  la n d h o ld e r s  b y  th e  A la s k a  L e g is la t u r e  b y  th e  R ig h t -  
o f -W a y  A c t  o f  1 9 6 6  a n d  C o n g re s s  b y  s e c t io n  1 3 8 (b ) o f  th e  
F e d e r a l -A id  H ig h w a y  A c t  o f  1 9 7 0 ."

" The intent o f the A laska Legislature is clear. The'Act states in part:
Section 1. Purpose. This Act is intended to a lleviate the economic 
hardship and physicn1 and mental distress occasioned by the tak ­
ing o f land, by the State o f A laska, fo r which no compensation is 
paid to the persons holding title to the land. This practice has 
resulted in financial difficulties and the deprivation o f peace o f mind 
regarding the security o f one’ s possessions to many citizens o f the
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A s e c o n d  q u e s t io n  o f  f i r s t  im p re s s io n  w a s  r a i s e d  b y  Ih e  
A la s k a  S u p re m e  C o u r t  in  i t s  d e c is io n  r e g a r d in g  th e  F e d e r a l  
R e g is t e r  A c t ,  4 4  U .S .C .  § 1 5 0 7 . N o  p r e v io u s  c o u r t  h a s  a d ­
d re s s e d  th e  p re c is e  q u e s t io n  h e r e . In  th is  c a s e  th e  q u e s t io n  
r e s t s  o n  w h e th e r  th e  F e d e r a l R e g i s t e r  is  c o n s t r u c t iv e  n o t ic e  
a s  to  la n d h o ld e r s  in  A la s k a  o r  w h e th e r  su c h  n o t ic e  is  “ in s u f f i ­
c ie n t in la w ”  w ith in  th e  m e a n in g  o f  4 4  U .S .C .  § 1 5 0 7 . C o n g re s s  
d id  n o t  c le a r ly  id e n t i fy  u n d e r  w h a t  c irc u m s ta n c e s  n o t ic e  u n d e r  
the  F e d e ra l R e g is t e r  w o u ld  b e  " in s u f f i c i e n t  in la w . ”  H o w e v e r ,  
th e  in t e r p r e t a t io n  o f  th e  c o u r t  b e low  t h a t  th e  F e d e r a l R e g is t e r  
m u s t  b e  n o t ic e  u n d e r  S t a t e  la n d  la w s  h a s  n o t  b e e n  a d d re s s e d . 
T h e r e f o r e ,  th is  p r e s e n t s  a n  im p o r t a n t  q u e s t io n  o f  f e d e r a l  la w  
w h ich  h a s  a p p lic a b i l i t y  b e y o n d  th e  S t a t e  o f  A la s k a .  O t h e r  
s t a t e s , p a r t i c u la r ly  in  th e  w e s t e rn  U n i t e d  S t a t e s ,  h a v e  la r g e  
t r a c t s  o f  fe d e r a l  p u b lic  la n d  w h ic h  is  s u b je c t  t o  th o u s a n d s  o f  
fe d e ra l p u b lic  la n d  o rd e r s  a n d  d e p a r tm e n t  o rd e r s  o f  th e  D e p a r t ­
m e n t  o f  I n t e r i o r  a n d  o th e r  fe d e r a l a g e n c ie s . T h u s , a p p lic a b i li t y  
o f  a d e c is io n  w h ich  in d ic a te s  th a t  C o n g re s s  in te n d e d  th e  fe d e r a l 
r e g is t e r  to  b e  c o n s t r u c t iv e  n o t ic e  u n d e r  S t a t e  la n d  la w s  h a s  
t re m e n d o u s  im p a c t  u p o n  t i t le  in o t h e r  s t a t e s  a s  w e l l a s  A la s k a . 
T h e r e f o r e ,  th e  C o u r t  s h o u ld  a c c e p t  P e t i t i o n e r s ’ W r i t  f o r  C e r ­
t io r a r i  to  a d d re s s  t h is  is su e .
(Footnote Continued)

State o f A laska, and which, i f  not curtailed by law, will continue 
to adversely a ffec t the citizens o f this s la te . Those persons who 
hold title to land under a deed o r patent which contains a rese rva­
tion to the s la te  by virtue o f the Act o f June 30, 1932, ch. 320, 
sec. 5, as added Ju ly  24, 1917, ch. 313, 61 S ta t. 418 , are subject 
to the hazard o f having the S ta le  o f A laska Lake the ir property 
without compensation because all patents o r deeds containing the 
reservation required by that federa l Act reserve to the United 
States, o r the s la te  created out o f the T errito ry  o f A laska, a right- 
of-way fo r roads, roadways, tramways, trails, bridges, and appurte­
nant structures either constructed o r to be constructed. Except 
fo r this reservation the SLate o f Alaska, under the A laska Constitu­
tion and the Constitution o f the United Sb ilcs, would be required 
to pay ju s t compensation fo r  any land Laken fo r a right-of-w ay. It 
is declared to be the purpose o f this Act to place persons with land 
so encumbered on a basis o f equality with all other p rope rly  holders 
in the S ta le  o f A laska, thereby preventing the biking o f property 
without payment o f ju s t compensation as provided by law, and in 
the manner provided by law.
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(c )  T h e  D e c is io n  o f  th e  C o u r t  B e lo w  C o n f l i c t s  w ith  
P r i o r  D e c is io n s  o f  th e  C o u r t

T h e  A la s k a  S u p re m e  C o u r t  d e t e rm in e d  t h a t  th e  s ix - y e a r  
s t a t u t e  o f  l im i t a t io n s  a p p lic a b le  to  s u i t s  b y  th e  U n i t e d  S t a te s  
to  v a c a te  a n d  a n n u l a  p a t e n t  u n d e r  4 4  U .S .C .  § 1 1 6 6  d id  n o t  
a p p ly  to  p r e v e n t  th e  S t a t e  H ig h w a y  D e p a r tm e n t  f r o m  s e iz ­
in g  p r i v a t e  p r o p e r t y  in  w h ic h  th e  p a t e n t s  f r o m  th e  fe d e r a l 
g o v e r n m e n t  d id  n o t  r e s e r v e  a n y  o f  th e  e a s e m e n ts  o r  
w i t h d r a w a ls  s o u g h t  to  b e  t a k e n  b y  th e  S t a t e .  T h e  c o u r t  fo u n d  
t h a t  d e s p it e  th e  fa i lu r e  o f  th e  fe d e r a l  g o v e r n m e n t  to  s e t  fo r t h  
in  th e  p a t e n t  a n y  l im i t a t i o n s  a r i s in g  u n d e r  th e  p u b lic  la n d  
o r d e r s  a n d  th e  d e p a r tm e n t a l o r d e r  id e n t i f i e d  in  th is  c a s e , ’  it  
w o u ld  p e rm i t  a  c o l la t e r a l a t t a c k  o n  th e  p a t e n t  b y  r e d u c in g  th e  
a m o u n t  o f  la n d  t r a n s f e r r e d  t o  th e  p a t e n t e e  b y  th e  fe d e r a l 
g o v e r n m e n t  a n d  by im p o s in g  o n  t h a t  p a t e n t  r e s t r i c t io n s  n o t  
c o n ta in e d  h e r e in . T h is  C o u r t  h a s  lo n g  h e ld  t h a t  o n c e  th e  s ix - 
y e a r  s t a t u t e  o f  l im i t a t io n s  h a s  ru n  th e  U n i t e d  S t a t e s  m a y  n o t  
a t t a c k  th e  v a l id i t y  o f  a  p a t e n t .  U n i t e d  S t a t e s  v . C h a n d le r—  
D u n b a r  W a t e r  P o w e r  C o ., 2 0 9  U .S .  4 4 7  ( 1 9 0 8 ) ;  B r o o k  v . S o . 
P a c .  R .  C o ., 2 3 4  U .S .  6 6 9 ( 1 9 1 4 ) ;  U .S . v . O re g o n  L u m b e r  C o ., 
2 6 0  U .S .  2 9 0  ( 1 9 2 2 ) .  A lt h o u g h  th e  s t a t u t e  o n  it s  fa c e  is  a p ­
p lic a b le  to  th e  U n i t e d  S t a t e s  i t  is  e q u a l ly  b in d in g  o n  th e  S t a te . 
T h e  S t a t e  h a s  c la im e d  to  p o s s e s s  th e  in t e r e s t  o f  th e  U n ite d  
S t a t e s  u n d e r  th e  r e s p e c t iv e  s t a t u t e s  a n d  o r d e r s  p u r s u a n t  to  
th e  q u i t c la im  d e e d  is su e d  u p o n  s t a t e h o o d  in  1 9 5 9 .  T h e r e f o r e ,  
u n lik e  c a s e s  c ite d  to  b y  th e  m a jo r i t y  o p in io n  in  th e  c o u r t  b e low , 
th e  S t a t e  o f  A la s k a  h a s  n o  m o re  th a n  w h a t  th e  U n i t e d  S t a t e s  
p o s s e s s e d  in  1 9 5 9 . A  fa i lu r e  t o  a s s e r t  t h a t  in t e r e s t  w ith in  s ix  
y e a r s  o f  th e  is s u a n c e  o f  p a t e n t  p r e c lu d e s  th e  U n i t e d  S t a t e s  
(a n d  th e  S t a t e  o f  A la s k a , its  s u c c e s s o r  in  in le r e s t )  f r o m  a t t a c k ­
in g  th e  p a te n ts . T h e r e fo r e , th e  c o u r t  b e low  h a s  re n d e re d  a  d e c i­
s io n  in  c o n f l i c t  w ith  p r i o r  h o ld in g s  o f  th is  C o u r t . 10

I .  N O  S E P A R A T E  A U T H O R IT Y  E X I S T S  T O
E S T A B L I S H  A N  E A S E M E N T  U N D E R  4 8  U .S .C .  
§ 3 2  l a .

5 PLO  601, PLO  757, PLO  1613, and DO 2665.
10 A succinct discussion o f this misinterprebition o f 43 U .S .C  S11GG ap­

pears in the dissenting opinion by Justice Rabinowitz in the court below.
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A r e v ie w  o f  th e  le g is la t iv e  h i s t o r y  o f  4 8  U .S .C .  
§ § 3 2 1 a -3 2 1 d  r e v e a ls ,  c o n t r a r y  to  th e  d e c is io n  o f  th e  c o u r t  
b e lo w , n o  a u t h o r i t y  f o r  th e  S e c r e t a r y  o f  I n t e r i o r  t o  e s ta b lis h  
e a s e m e n ts  u n d e r  4 8  U .S .C .  § 3 2 1 a . O r ig in a l ly ,  u n d e r  th e  A c t  
o f  J a n u a r y  2 7 , 1 9 0 5 ,  3 3  S t a t . 6 1 6 , C o n g re s s  e s ta b lis h e d  a  B o a rd  
o f  R o a d  C o m m is s io n e rs  f o r  A la s k a . T h is  C o m m is s io n  w a s  g iv e n  
th e  p o w e r  t o  “ lo c a t e , la y o u t ,  c o n s t ru c t ,  a n d  m a in t a in  w a g o n  
t r a i ls  a n d  p a c k  t r a i l s  . . . ”  w ith in  A la s k a .  S e c . 2  A c t  o f  J u n e  
2 7 , 1 9 0 5 ,  3 3  S t a t .  6 1 6 . In  1 9 3 2 , C o n g re s s  t r a n s fe r r e d  th e  p o w e r  
o f  th e  C o m m is s io n  to  th e  D e p a r tm e n t  o f  I n t e r i o r .  S e c . 1 a n d  
2  A c t  o f  J u n e  3 0 ,  1 9 3 2 , 4 7  S t a t .  4 4 6 .

H o w e v e r , n e i t h e r  o f  th e s e  tw o  s ta tu te s  g r a n t e d  th e  p o w e r  
to  th e  S e c r e t a r y  o f  I n t e r i o r  o r  th e  C o m m is s io n  to  g r a n t  
e a s e m e n ts  a c r o s s  th e  la n d  b u t  r a t h e r  o n ly  th e  p o w e r  t o  c o n ­
s t r u c t  r o a d s .  In  fa c t ,  th e  la n g u a g e  c o n ta in e d  in  s e c . 2  A c t  o f  
J u n e  3 0 ,  1 9 3 2 , 4 7  S t a t .  4 4 6 , c o d i f ie d  a s  4 8  U .S .C .  § 3 2 1 a , w a s  
re c o g n iz e d  b y  th e  D e p a r tm e n t  o f  I n t e r i o r  a s  o n ly  g r a n t in g  
a u t h o r i t y  to  th e  S e c r e t a r y  t o  f i x  th e  w id th  o f  p u b lic  d o m a in  
r o a d s  w h ic h  w e r e  “ lo c a te d , la id  o u t , c o n s t ru c t e d  a n d  m a in ­
t a in e d "  p u r s u a n t  to  s e c . 2  A c t  o f  J u n e  2 7 ,  1 9 0 5 , c o d i f ie d  a s  
4 8  U .S .C .  § 3 2 2 .

B e c a u s e  o f  th e  D e p a r tm e n t  o f  I n t e r i o r ' s  c o n c e rn  o v e r  th e  
p e n d in g  p a t e n t in g  o f  p u b lic  la n d s  in  A la s k a  w h e re  a  4 3  U .S .C .  
§ 9 3 2  e a s e m e n t  d id  n o t  a p p ly , th e  D e p a r tm e n t  r e q u e s t e d  in 
1 9 4 7  t h a t  C o n g re s s  am e n d  th e  A c t  o f  J u n e  3 0 , 1 9 3 2 .  I I . R .  R e p . 
N o . 6 7 3 ,  8 0 t h  C o n g . 1 s t  S e s s . ,  r e p r i n t e d  i n  1 9 4 7  U .S .  C o n g . 
&  A d . N e w s  1 3 5 2 , 1 3 5 3 . In  th e  D e p a r tm e n t 's  le t t e r  r e q u e s t in g  
le g is la t io n , th e  S e c r e t a r y  o f  I n t e r i o r  in d ic a te d  t h a t  h is  D e p a r t ­
m e n t  w a s  s e e k in g  a u th o r i t y  f o r  th e  r e s e r v a t i o n  o f  e a s e m e n t s  
f o r  th e  f i r s t  t im e . S in c e  4 8  U .S .C .  § 3 2 1 a  a l r e a d y  e x is te d  a t  
th e  t im e  t h a t  th e  D e p a r tm e n t  o f  I n t e r i o r  m a d s  th is  r e q u e s t  
to  a m e n d  th e  A c t  o f  1 9 3 2 , i f  is  e v id e n t  t h a t  th e  D e p a r tm e n t  
o f  In t e r i o r  re c o g n iz e d  th a t  n o  e a s e m e n t  a u th o r i t y  e x is te d  u n d e r  
§321 a . T o  h o ld  o th e rw is e  n e g a te s  th e  1 9 4 7  A m e n d m e n t ."

" The Language o f 48 U .S .C . §821(1 provides fo r  only one eusoment. 
l l  slates that "(i)n all patents for lands hereafter taken up, unlured o r located 
in the T e rrito ry  o f A laska . . .  there shall he expressed that there is reserved, 
from  the lands . . .  in such p a te n t . . . a ritjhl-of-way."  (Emphasis added.)
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T h is  p o s i t io n  is  f u r t h e r  s u p p o r t e d  b y  a  D e p a r tm e n t  o f  I n ­
t e r i o r  m e m o  o n  O c t o b e r  10 , 1 9 5 0 , w h ic h  in  d is c u s s in g  P L O  
6 0 1  n o te d  t h a t  th e  D e p a r tm e n t  o f  I n t e r i o r  d is c u s s e d  c h a n g ­
in g  th e  w i t h d r a w a ls  to  e a s e m e n ts  so  t h a t  r ig h t s -o f -w a y  u n d e r  
th e  A c t  o f  J u ly  1 9 4 7  w o u ld  s t i l l  b e  v a l i d . "  T h is  o n c e  a g a in  in ­
d ic a te s  th e  D e p a r tm e n t  o f  I n t e r i o r  lo o k e d  to  se c . 3 2 1 d  (th e  
1 9 4 7  a c t )  f o r  i t s  a u t h o r i t y ,  n o t  s om e  s t r a in e d  in t e r p r e t a t io n  
o f  s e c . 3 2 1 a .

4 8  U .S .C .  § 3 2 1 d  re c p iire s  t h a t  a l l  la n d s  e n t e r e d  a f t e r  th e  
d a t e  o f  th e  A c t  ( J u n e  2 3 ,  1 9 4 7 ) h a v e  r e s e r v e d  in  th e  p a te n ts  
a n  e a s e m e n t . T h e  D e p a r tm e n t  o f  I n t e r i o r  p u r s u a n t  t o  th is  C o n ­
g r e s s io n a l m a n d a te  b e g a n  is s u n g  p a t e n t s  w h ic h  c le a r ly  s ta te d  
t h a t  a n  e a s e m e n t  w a s  b e in g  r e s e r v e d  p u r s u a n t  to  4 8  U .S .C .  
§ 3 2 ]d .  I t  is  c le a r  t h a t  th e  D e p a r tm e n t  o f  I n t e r i o r  d id  n o t  c o n ­
s id e r  § 3 2 1 a  to  b e  a u t h o r i t y  to  im p o s e  a n  e a s e m e n t , o r  i t  c o u ld  
h a v e  ju s t  a s  e a s i ly  p u t  th is  r e s e r v a t i o n  in  th e  p a t e n t s  to o .

T h e  c o u r t  b e lo w  h e ld  t h a t  se c . S 2 1 a  e a s e m e n t s  e x is t  n o t  
f r o m  s t a t u t o r y  la n g u a g e  n r  le g is la t iv e  in t e n t ,  b u t  s o le ly  f r o m  
th e  f a c t  t h a t  p a r a g r a p h  1 o f  D O  2 6 6 5  s t a t e s  t h a t  t h e  a u t h o r i ­
ty  f o r  th e  S e c r e t a r y  to  p ro m u lg a te  D O  2 6 6 5  is  4 8  U .S .C .  § 321a . 
P e t i t i o n e r s  d o  n o t  d is p u te  t h a t  s e c t io n  3 2 1 a  g r a n t s  th e  
S e c r e t a r y  o f  I n t e r i o r  th e  a u th o r i t y  o v e r  A la s k a  r o a d s  a n d  th u s  
a u t h o r i t y  t o  is s u e  th e  d e p a r tm e n t a l o r d e r . "  P e t i t i o n e r s

(Footnote Continued)
The si ii lu te  goes on to state (hat "(w )hen a right-of-way easement under 
this A d  . . . ”  once again indicating that a single authority fo r  creating a 
right-of-way existed under 48 U .S .C . §321. The Act o f 1947 was an amend­
ment lo  the Act o f June 30, 1932 (47 Stat. 448) and therefore the language 
‘ ‘ this Act" must re fe r to the Act o f 1932.

"  The Department o f In terio r in October o f 1950 revealed concern that 
the P I .0  w ithdrawals were insufficient to protect the rights-of-way desired 
by th*; federal government. It was proposed by Department o f In terio r memo 
that Hie withdrawals be changed to easements under the 1947 Act (48 U.S.C. 
§321d) to set fo rth  the width o f the proposed easements. This concern 
resu lted in the publication o f DO 26G5 in October o f 1951 establishing 
casements under 48 U .S .C . §32 Id . See Department o f In te rio r memo Octo­
ber It). 1950 a t Appendix C.

1:1 The A laska Supreme Court previously authorized the taking o f pro- 
pert} w ithout compensation based on this erroneous interpretation inStute, 
Deportment o f  lliy liw uys v. tireen, 580 P .2d 595 (A laska 1978)



M

h o w e v e r  a s s e r t  t h a t  su ch  a u th o r i t y  to  is su e  th e  o r d e r  d o e s  n o t  
e q u a te  w ith  a  s e p a r a t e  a u t h o r i t y  to  c r e a t e  a n  e a s e m e n t . T h e  
u n m is t a k a b le  in t e n t  o f  th e  1 9 4 7  a m e n d m e n t , c o d i f ie d  a t  4 8  
U .S .C .  § 32  Id ,  w a s  to  c re a te , f o r  th e  f i r s t  t im e , e a s e m e n t s ."

T h e  c o u r t  b e lo w  in  its  m is in t e r p r e t a t io n  t h a t  4 8  U .S .C .  
§ 32 1  a  is a  s e p a r a t e  a u t h o r i t y  f o r  th e  D e p a r tm e n t  o f  I n t e r i o r  
to  e s t a b li s h  e a s e m e n t s  n u l l i f ie s  th e  a t t e m p t  b y  th e  S t a t e  o f  
A la s k a  in  th e  R ig h t -o f -W a y  A c t  o f  1 9 6 6  to  p r o t e c t  p r iv a t e  la n d ­
o w n e r s  f r o m  S la t e  e x e r c is e  o f  s u c h  e a s e m e n t s . T h e  R ig h t -o f -  
W a y  A c t  o f  1 9 6 6  h a s  b e e n  in t e r p r e t e d  b y  th e  A la s k a  S u p re m e  
C o u r t  a s  a p p ly in g  o n ly  to  e a s e m e n t s  e s t a b lis h e d  u n d e r  4 8  
U .S .C .  § 3 2 1 d . U n d e r  th e  t e rm s  o f  th e  A c t ,  th e  S t a t e  is  b a r r e d  
f r o m  t a k in g  w i th o u t  c o m p e n s a t io n  a n y  a d d it io n a l la n d  p u r ­
s u a n t  to  a  se c . 3 2 1 d  e a s e m e n t  i f  i t  h a s  n o t  d o n e  s o  p r i o r  to  
th e  d a t e  o f  th e  A c t .  F u r t h e r ,  b y  i t s  in t e r p r e t a t i o n  o f  fe d e r a l  
la w , th e  c o u r t  b e lo w  h a s  d e p r iv e d  P e t i t i o n e r s ’ r ig h t s  a f f o r d ­
ed  b y  s e c . 1 3 8 (b )  o f  th e  F e d e ra l-A id  H ig h w a y  A c t  o f  1 9 7 0 .

1 1 . T H E  S T A T U T E  O F  L IM IT A T IO N S  O F  4 3  U .S .C .  
§ 1 1 6 6  B A R S  T H E  R E S P O N D E N T  F R O M  
C H A L L E N G IN G  P A T E N T S  A F T E R  S I X  Y E A R S .

T h e  U n i t e d  S t a t e s  is s u e d  p a t e n t s  to  P e t i t i o n e r s  a n d  P e t i ­
t i o n e r s ’ p r e d e c e s s o r s  in  in t e r e s t  w h ic h  c o n ta in e d  a  d e s c r ip ­
tio n  o f  th e  r e s e r v a t io n s  a n d  e x c e p t io n s  w h ic h  th e  U n ite d  S ta te s  
in te n d e d  t o  r e t a in .  T h e  S t a t e  o f  A la s k a  m a in t a in s  t h a t  th e  
v a r io u s  P L O s  a n d  th e  D e p a r tm e n t a l O r d e r  g r a n t  i t  a  r ig h t -  
o f-w a y  e v e n  th o u g h  n o t  id e n t i f ie d  in th e  p a t e n t s .  H a d  th e  p r o ­
p e r t y  a t  th e  t im e  o f  p a t e n t  s t i l l  b e e n  e n c u m b e re d  b y  th e  
w i th d ra w a ls  o r  e a s e m e n ts , b u t  p a t e n t  n e v e r t h e le s s  is su ed , th e  
g o v e r n m e n t  w o u ld  h a v e  o n ly  s ix  y e a r s  t o  a n n u l th e  p a te n t . 
U n ite d  S t a le s  v. C h a n d le r—D u n b a r  W a t e r  P o w e r  C o ., 2 0 9  U .S .

"  The tria l court agreed with petitioners and stated that:
I t  should he noted that DO 2(>f>5 is issued under authority o f -18 
U .S .C . $ 321 a; however, sec. 321a is on ly the genera l g ran t o f 
authority by Congress to the Secretary o f In te rio r to administer 
the road. In A laska sec. 3 2 1<1 is the specific authority fo r the 
Secre tary  to reserve easements fo r roads and there fore , DO 2f>0f> 
hy implication is based on authority o f sec. 321 d, Pub. L . 229 ch. 
313 approved Ju ly  24, 1947.
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4 4 7  ( 191 )8 ). T h e  w i th d ra w a ls  o r  e a s e m e n ts  c o u ld  n o t  h a v e  been 
d e e m e d  to  h a v e  b e e n  a n  im p iie d  e x c e p t io n  t o  th e  p a t e n t .  L e o  
S h e e p  C o . v . U n i t e d  S ta te s , 4 4 0  U .S .  6 6 8 ( 1 9 7 9 ) ;  H a r d i n  v . J o r ­
d a n , 1 4 0  U .S .  3 7 1  ( 1 8 9 1 ) ;  S t e w a r t  v . L a m m ,  1 3 2  C o lo . 4 8 4 , 
2 8 9  P .  2 d  9 1 6  (C o lo .  1 9 5 5 ) .

T h e  q u i t c la im  d e e d  c o u ld  n o t , a s  th e  S t a t e  a s s e r t s ,  p a ss 
g r e a t e r  r ig h t s  th a n  t h a t  th e  U n i t e d  S t a t e s  h a d  to  t r a n s f e r .  I t  
is  w e l l e s ta b li s h e d  t h a t  a  p a t e n t  is  in  th e  n a t u r e  o f  a  q u itc la im  
d e e d . W i ls o n  C y p m is  C o . v . D e lP o z o  y  M a rc o s , 2 3 6  U .S .  6 3 5  
( 1 9 1 5 ) ;  S a m p e y r e a c  v . U n i t e d  S ta te s , 7  P e t .  ( U . S . )  2 2 2  (1 8 3 3 ) .  
C o n s e q u e n t ly ,  th e  U n i t e d  S t a t e s  p a s s e d  b y  p a t e n t  its  e s ta te  
excep t t h a t  w h ic h  w a s  a c t u a l ly  r e s e r v e d  in  th e  p a t e n t ,  i .e . the 
1 9 4 7  h ig h w a y  r e s e r v a t io n s ,  4 8  U .S .C .  § 3 2 1 d .

A d d i t io n a l ly ,  i t  is  c le a r  t h a t  o n c e  a  p a t e n t  is  is s u e d , e ven  
i f  i t  c o n ta in s  a  m is ta k e , th e  E x e c u t iv e  D e p a r tm e n t  la c k s  p ow e r 
to  s e t th e  t r a n s f e r  a s id e . T h e  a n n u lm e n t  m u s t  b e  d o n e  ju d ic ia l­
ly .  W est v . S t a n d a r d  O i l  C o ., 2 7 8  U .S .  2 0 0  ( 1 9 2 9 ) ;  S to n e  v. 
U n ite d  S ta te s , 6 9  U .S .  5 2 5  (1 8 7 5 ) .  I n  th e  c a se  a t  b a r ,  th e  U n ite d  
S t a t e s  h a s  n e v e r  s o u g h t  t o  s e t  a s id e  th e  p a te n t s  is su e d  w ith o u t 
th e  a l le g e d  r e s e r v a t io n  f o r  th e  e a s e m e n ts  c ite d  b y  th e  R e s p o n ­
d e n t  ( 4 8  U .S .C .  § 3 2 1 a ) a n d  t h e r e f o r e  th o s e  p a t e n t s  w o u ld  s t i l l 
b e  b in d in g  o n  th e  U n i t e d  S t a t e s .  U n d e r  th e  1 9 5 9  q u itc la im  
d e e d , th e  S t a t e  r e c ie v e d  n o  g r e a t e r  r ig h t  t o  th e  la n d  th a n  the 
U n i t e d  S t a t e s  h a d  a n d  s in c e  th e  p a t e n t s  w e r e  c o n c lu s iv e  
a g a in s t  th e  U n i t e d  S t a t e s  th e n  th e y  a r e  lik e w is e  c o n c lu s iv e  
a g a in s t  th e  S t a t e  o f  A la s k a .

T h is  c o u r t  in  U n i t e d  S t a te s  v . W h ite d  &  W h e le s s , L t d . ,  2 4 6  
U .S .  5 5 2  ( 1 9 1 8 )  n o te d  t h a t  th e  p u rp o s e  o f  th e  s t a t u t e  o f  lim ita ­
t io n s  c o n ta in e d  in  4 3  U .S .C .  § 1 1 6 6  w a s  to  r e s t o r e ,  in th e  pub lic , 
c o n f id e n c e  in  th e  in t e g r i t y  a n d  v a lu e  o f  p a t e n t  t i t le  to  p ub lic  
la n d s  w h ic h  h a d  b e en  c h a lle n g e d  u n d e r  n u m e ro u s  s u i t s  s e e k ­
in g  t o  c a n c e l su ch  p a t e n t s .  T h e  s t a t u t e  i t s e l f  p re s u p p o s e s  th a t 
th e  g o v e r n m e n t  w i l l m a k e  a n  e r r o r .  U n i t e d  S ta te s  v. 
C h a n d le r— D u n b a r  W a t e r  P o w e r  C o ., s i q > r a a t 4 5 0 .  In d e e d ,th e  
p r o te c t io n  a f f o r d e d  p a t e n t s  u n d e r  4 3  U .S .C .  § 1 1 6 6  h a s  been  
s t r o n g  e n o u g h  t h a t  th is  C o u r t  h a s  d e t e rm in e d  t h a t  e v e n  in the 
c a s e s  o f  f r a u d ,  th e  p a t e n t  i t s e l f  m a y  n o t  b e  s e t  a s id e . U n ite d  
S ta te s  v. D i a m o n d  C o a l a n d  C ok e  C o ., 2 5 5  U .S .  3 2 3  (1 9 2 1 ) .  In
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U n ite d  S ta te s , v . W li itc d  &  W hc le ss , L t d . ,  s u p r a ,  th is  c o u r t  lia s  
a ls o  d e t e rm in e d  t h a t  e v e n  in  th e  c a s e s  o f  f r a u d ,  i f  th e  t i t le  to  
th e  p r o p e r t y  h a s  p a s s e d  to  a  b o n a f id e  p u r c h a s e r ,  th e  g o v e r n ­
m e n t  m a y  n o t  c h a l le n g e  th e  p a t e n t .  W r ig h t -B lo d g e t t  C o . v . 
U n i t e d  S ta te s , 2 3 6  U .S .  3 9 7  ( 1 9 1 5 ) ;  U n i t e d  S t a t e s  v . C a l i f o r ­
n i a  &  T h e  O re g o n  L a r d  C o ., 1 4 8  U .S .  3 1  ( 1 8 9 3 ) .

C o u r t s  h a v e  a ls o  n o te d  t h a t  in  d e t e rm in in g  w h a t  la n d  is 
c o n v e y e d  u n d e r  a  p a t e n t ,  th e  n u m b e r  o f  a c re s  s p e c i f ie d  in  th e  
p a t e n t  is  v e r y  im p o r t a n t .  R i t t e r  v . M o r t o n , 5 1 3  F . 2 d  9 4 2  (9Lh  
C i r .  1 9 7 5 ) .  O t h e r  c o u r t s  h a v e  a ls o  m ad e  it  c le a r  t h a t  th e  b o u n ­
d a r ie s  o f  la n d  c ite d  in a  p a te n t , e v e n  i f  in c o r re c t , w o u ld  b e  b in d ­
in g  o n  th e  U n i t e d  S t a te s  a n d  its  s u c c e s s o rs . G i'a in g e r  v . U n i t e d  
S la t e s , 1 9 7  C t . C l .  1 0 1 8  ( 1 9 7 2 ) .  E v e n  th o u g h  th e  S t a t e  c la im s  
th e  w i t h d r a w a ls  f r o m  h o m e s te a d  e n t r y  o f  P L O  6 0 1  a n d  7 5 7  
s t i l l  a p p ly , n o n e  o f  th e  p a t e n t s  c o n ta in e d  a n y  c o m m e n s u r a t e  
r e d u c t io n  in  t o t a l a c r e a g e . T h e  U n i t e d  S t a t e s  u n d e r  4 3  C . F .R .  
$ 1 0 1 .3  ( 1 9 4 9 )  w a s  r e q u i r e d  to  p u t  o n  n o t ic e  a l l  p e r s o n s  m a k ­
in g  an  e n t r y  o n  p u b !;. la n d  w h ic h  c o u ld  he  a f f e c t e d  b y  a  r ig h t -  
o f-w a y .'*  T h e  fa i lu r e  to  in c lu d e  su ch  a n  e a s e m e n t  o n  th e  e n ­
t r y  p a p e r s  o r  o n  th e  f in a l p a t e n t  is  c o n c lu s iv e  a g a in s t  th e  
U n ite d  S t a t e s .

T h e r e f o r e ,  R e s p o n d e n t ’ s  c la im  w a s  b a r r e d  b y  th e  s t a t u t e  
o f  l im i t a t i o n s  c o n ta in e d  in  4 3  U .S .C .  § 1 1 6 6 . T h e  R e s p o n d e n t  
h a s  n o  g r e a t e r  in L e re s l in  th e  la n d  th a n  th a t  h e ld  b y  th e  U n i t e d  
S t a te s . T h e  U n i t e d  S t a t e s  w a s  b a r r e d  f r o m  c h a l le n g in g  th e  
p a te n t s  a f t e r  s ix  y e a r s  f o r  f a i lu r e  o f  th e  p a t e n t s  t o  c o n ta in  
e a s e m e n ts  s e t  f o r t h  in  th e  P L O s  a n d  th e  d e p a r tm e n t a l  o r d e r .  
A s s u m in g  a rg u e n d o  t h a t  th e  S t a t e ' s  p o s it io n  h a s  m e r i t ,  a n y  
in t e r e s t  w h ic h  th e  U  , : , e d  S t a t e s  h a d  w a s  e x t in g u is h e d  b y  th e

14 The provisions o f 43 C .F .R . $101 .3 (194!)) set fo rth  the notations 
which were required to be mudc on entry papers and notices o f allowance 
in 1949.

In o rder that a ll persons making entry o f public lands which are 
affected by rights-of-way may have actual notice thereof, the 
reg is te r is directed to note upon the original entry papers and upon 
the notice o f allowance o f the application. . .  issued to the outiyincii, 
a reference to such rights-of-way . . .  he will place the same nota­
tion as to right-of-way upon the final entry papers so that the reser­
vation o f the right-of-way will be made in the patent when issued.
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r u n n in g  o f  th e  s t a t u t e  o f  l im i t a t i o n s  in  4 3  U .S .C .  § 1 1 6 6 . T h e  
U n i t e d  S t a t e s  d id , p u r s u a n t  to  4 8  U .S .C .  § 3 2 1 d , m a in ta in  ro a d  
r e s e r v a t i o n s  w h ic h  w e re  s u b s e q u e n t ly  r e l in q u is h e d  b y  S t a te  
a n d  fe d e r a l  a c ts .

1 1 1 . T H E  F E D E R A L  R E G I S T E R  A C T  I S  N O T  
C O N S T R U C T IV E  N O T IC E  A S  T O  P R I V A T E  
L A N D O W N E R S  IN  T H E  S T A T E  O F  A L A S K A  

P r o v i s i o n s  o f  4 4  U .S .C .  § 1 5 0 7  p r o v id e  t h a t  p e r s o n s  w i l l 
b e  c h a rg e d  w ith  n o t ic e  o f  d o c u m e n ts  f i le d  f o r  p u b lic a t io n  in  
th e  F e d e r a l  R e g is t e r  " e x c e p t  in  c a s e s  w h e re  n o t ic e  b y  p u b lic a ­
t io n  is  in s u f f ic ie n t  in  la w ."  T h e  q u e s t io n  in  th is  c a se  is w h e th e r , 
a b s e n t  a c tu a l n o t ic e , d o e s  p u b lic a t io n  in  th e  F e d e r a l R e g is t e r  
c o n s t i tu t e  n o t ic e  in s u f f ic ie n t  in  la w  f o r  r e a l  p r o p e r t y  t r a n s a c ­
t io n s . A  re v ie w  o f  th e  le g is la t iv e  h is t o r y  d o e s  n o t  r e v e a l a  c le a r  
a n s w e r  a s  tc  w h e th e r  C o n g re s s  in te n d e d  th e  F e d e r a l  R e g is t e r  
to  b e  c o n s t r u c t iv e  n o t ic e  a s  a  m a t t e r  o f  la w  o r  w h e th e r  such  
n o t ic e  w o u ld  be  in s u ff ic ie n t  in  la w  a s  a p p lie d  to  s ta te  la n d  t it le s . 
T h e  fe d e r a l c a se  la w  c ited  to  b y  th e  m a jo r i t y  o f  th e  c o u r t  b e low  
d o e s  n o t  c o n ta in  a  c a se  in  w h ich  th e  c o u r t  a d d re s s e d  th e  q u e s ­
t io n  o f  w h a t  w a s  " in s u f f i c i e n t  in  la w . "  T h e r e  is  n o  r e a s o n  to  
b e lie v e  t h a t  C o n g r e s s  in te n d e d  to  d is p la c e  e s ta b lis h e d  c o n ­
v e y a n c in g  a n d  r e c o rd in g  la w s  in  e v e r y  s t a t e  o f  th e  U n io n  w ith  
a  c h a o t ic  s y s t e m  in  w h ich  la n d o w n e r s  m u s t  b e  c h a rg e d  w ith  
c o n s t r u c t iv e  n o t ic e  o f  p r e -p a t e n t  f e d e r a l  o r d e r s  n o t  n o te d  a s  
r e s e r v a t i o n s  in  th e  p a t e n t s . “

T h e r e f o r e ,  th e  c o u r t  b e lo w  e r r e d  in  in t e r p r e t i n g  fe d e r a l 
c a s e s  c ite d  f o r  th e  p ro p o s i t io n  a s  to  w h a t  c o n s t i tu te s  c o n s t ru c ­
t iv e  n o t ic e  w h e re  t h a t  d e t e rm in a t io n  is  b e in g  m a d e  a s  to  t i t le  
u n d e r  s t a t e  la w . A c t s  o f  C o n g re s s  w h ic h  a f f e c t  c o n v e y a n c in g  
a n d  r e c o rd in g  s t a tu t e s  o f  th e  f i f t y  s t a t e s  s h o u ld  b e  c o n s id e re d  
" in s u f f i c i e n t  in  la w ”  to  he  c o n s t ru c t iv e  n o t ic e .

This position was adopted by the Dissenting Opinion in the lower
court.
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OF A LA SKA , A LA SKA  T IT L E  G UA RA N TY  
COM PANY, B R O K E R S  T IT L E  COM PANY , 
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BO YSEN  and JA CK  W H IT E  COM PANY ,

P la in tiffs ,
vs.

STATE  OF A LA SKA , Departm ent o f 
T ransportation and Public Facilities,
TH EO D O RE  M. P E A SE , JR ., and C L A IR E  V.
P E A SE , and M U N IC IPA L IT Y  O F ANCHORAGE ,

Defendants.

N o . 3 A N  7 9 -9 5 .1  C iv i l

M E M O R A N D U M  O F  D E C I S IO N

T h is  c a s e  is  a  s u i t  f o r  d e c la r a t o r y  r e l i e f  a n d  th e  p la in t i f f s ,  
th e  S t a t e  o f  A la s k a  a n d  th e  P e a s e s  h a v e  m o v e d  f o r  s u m m a ry  
ju d g m e n t . T h e  fa c ts  a r e  th a t  in  1 9 7 8  th e  S t a t e  o f  A la s k a  w id e n ­
ed  R a h h i t  C r e e k  R o a d , a  lo c a l r o a d  o f f  th e  S e w a r d  H ig h w a y  
a p p ro x im a te ly  n in e  m ile s  s o u th  o f  A n c h o ra g e , f r o m  a  r o a d  h a v ­
in g  a  h ed  o f  le s s  th a n  6 6  fe e t  to  a  r o a d  h a v in g  a  b e d  o f  1 0 0  
fe e t  in  w id th . M r .  a n d  M rs . P e a s e  a r e  a d jo in in g  la n d o w n e r s  
to  R a h h i t  C r e e k  R o a d  a n d  o w n  th e  u n d e r ly in g  fe e  to  th e  
c e n t e r l in e . T h e y  s e e k  c o m p e n s a t io n  f r o m  th e  S t a t e  o f  A la s k a  
o r  th e  t i t le  in s u ra n c e  c o m p a n y  w h ich  in s u re d  t h e i r  t i t le  f o r  th e  
t a k in g  o f  a  s t r i p  17  f e e t  in w id th  f r o m  t h e i r  p r o p e r t y  f o r  th e  
w id e n in g  o f  R a b b i t  C r e e k  R o a d .



T h e  P e a s e s  a c q u ir e d  b y  w a r r a n t y  d e e d  L o t  1 9 1 , S e c t io n  
3 3 , T  1 2 N , R 3V V , S e w a rd  M e r id ia n , A n c h o r a g e  R e c o rd in g  
D i s t r i c t  o n  A u g u s t  1 8 , 1 9 6 0  w h ich  p a r c e l w a s  s e p a r a t e d  f r o m  
th e  p u b lic  d o m a in  o n  O c to b e r  4 , 1 9 5 5  b y  p a t e n t  n u m b e r  1 1 5  
1 7 2 2  w h ich  p r o v id e s  a  " r e s e r v a t i o n  o f  a  r ig h t - o f -w a y  f o r  ro a d s  
. . .  c o n s t r u c t e d  o r  t o  b e  c o n s t r u c t e d  b y  o r  u n d e r  th e  a u t h o r i ­
ty  o f  th e  U n i t e d  S t a le s  o r  b y  a n y  S t a t e  c re a te d  o u t  o f  th e  T e r ­
r i t o r y  o f  A la s k a ,  in  a c c o rd a n c e  w ith  th e  a c t  o f  J u ly  2 1 , 1 9 4 7  
(6 1  S t a t .  4 1 8 ,  4 8  U .S .C .  s e c . 3 2 I d ) ”  a n d  " T h i s  p a t e n t  is  s u b ­
je c t  to  a  r ig h t - o f -w a y  n o t  e x c e e d in g  3 3  f e e t  in  w id th , f o r  r o a d ­
w a y  a n d  p u b lic  u t i l i t ie s  p u rp o s e s , t o  b e  lo c a te d  a lo n g  th e  so u th  
a n d  e a s t  b o u n d a r ie s  o f  s a id  la n d . ”

T h e r e  a r e  n o  f a c t s  in  d is p u te . T h e  o t h e r  p a r t i e s ,  M r . 
B o y s e n , H a n s e n  A s s o c ia te s  a n d  J a c k  W h it e  C o m p a n y  ow n  p r o ­
p e r t y  w h ic h  m a y  b e  a f f e c t e d  b y  e a s e m e n t s  f o r  t h r o u g h  a n d  
fe e d e r  r o a d s .  I n  th is  m e m o ra n d u m  o f  d e c is io n  th e  c a s e  c o n ­
c e r n in g  th e  P e a s e s  w i l l b e  c o n s id e re d  f i r s t ,  a  d e c is io n  re a c h e d  
o n  th e  o w n e r s h ip  o f  th e  1 7  f o o t  w id e  s t r ip  a lo n g  R a b b i t  C re e k  
R o a d  a n d  w ill b e  u sed  f o r  i l lu s t r a t iv e  p u rp o s e s  in  d e c id in g  q u e s ­
t io n s  r e la t i n g  to  o t h e r  p a r c e ls .

T h e  r e le v a n t  h is to ry  o f  s ta tu te s , p u b lic  la n d  o r d e r s  (P .L .O . )  
a n d  d e p a r tm e n t  o r d e r s  (D .O . )  a f f e c t in g  r ig h t s -o f -w a y  f o r  ro a d s  
l i k e  R a b b i t  C r e e k  in c lu d e s :

1. P . L .O .  6 0 1  d a t e d  A u g u s t  1 0 , 1 9 4 9  u n d e r  th e  a u th o r i t y  
o f  E x e c u t iv e  O r d e r  N o . 93H 7  ( 4 3  U .S .C .  § 1 4 1 ) w i t h d r e w  f r o m  
e n t r y  c e r t a in  la n d s  a n d  r e s e r v e d  th o s e  la n d s  f o r  h ig h w a y  
r ig h t s - o f -w a y  a s  fo l lo w s :

a . th e  p u b lic  la n d s  ly in g  w ith in  3 0 0  f e e t  o n  e a c h  s id e  
o f  th e  c e n t e r  lin e  o f  th e  A la s k a  H ig h w a y , 1 5 0  f e e t  o n  
e a c h  s id e  o f  th e  c e n t e r  l in e  o f  a l l  o t h e r  t h r o u g h  r o a d s ,
1 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  l in e  o f  a l l  fe e d e r  
r o a d s ,  a n d  5 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  o f  a l l 
lo c a l r o a d s .

b . t h r o u g h  r o a d s  a r e  th e  A la s k a  H ig h w a y , R ic h a r d ­
s o n  H ig h w a y , G le n n  H ig h w a y , H a in e s  H ig h w a y , a n d  
T o k  C u t - o f f .

e . f e e d e r  r o a d s  a r e  S t e e s e  H ig h w a y ,  E l l i o t t  
H ig h w a y , M c K in le y  P a r k  R o a d , A n c h o r a g e -P o t t e r -
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In d ia n  R o a d , E d g e r t o n  C u t -o f f ,  T o k -E a g le  R o a d , R u b y - 
L o n g - P o o rm a n  R o a d , N o m e -S o lo m o n  R o a d , K e n a i  
L a k e - I I o m e r  R o a d ,  F a i r b a n k s - C o l l e g e  R o a d ,  
A n c h o r a g e -L a k e  S p e n a r d  R o a d , C i r c le  H o t  S p r in g  
R o a d .

d . lo c a l r o a d s  a r e  a l l  r o a d s  n o t  c la s s i f ie d  a s  t h r o u g h  
o r  fe e d e r  r o a d s  e s t a b lis h e d  o r  m a in ta in e d  u n d e r  th e  
ju r i s d ic t io n  o f  th e  S e c r e t a r y  o f  th e  In t e r i o r .

e . P a r a g r a p h  6  r e a d s :
S u b je c t  to  v a lid  e x is t in g  r ig h t s  a n d  to  e x is t in g  

s u r v e y s  a n d  w i t h d r a w a ls  f o r  o t h e r  th a n  h ig h w a y  p u r ­
p o s e s , th e  p u b lic  la n d s  in  A la s k a  ly in g  w ith in  3 0 0  fe e t  
o n  e a c h  s id e  o f  th e  c e n t e r  l in e  o f  th e  A la s k a  H ig h w a y , 
1 5 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  o f  a l l  o t h e r  
t h r o u g h  r o a d s ,  1 0 0  fe e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  
o f  a l l fe e d e r  ro a d s , a n d  5 0  fe e t  o n  each  s id e  o f  th e  c e n te r  
lin e  o f  a l l  lo c a l r o a d s , in  a c c o rd a n c e  w ith  th e  fo l lo w in g  
c la s s i f i c a t io n s , a r e  h e r e b y  w i th d ra w n  f r o m  a l l  f o rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la v /s , in c lu d in g  
th e  m in in g  a n d  m in e r a l- le a s in g  la w s  a n d  r e s e r v e d  f o r  
h ig h w a y  p u rp o s e s .
2 . P .L .O .  7 5 7  d a te d  O c to b e r  1 6 , 1 9 5 1  p r o v id e s :

T h e  s ix th  p a r a g r a p h  o f  P u b lic  L a n d  O r d e r  N o . 6 0 1  
o f  A u g u s t  1 0 , 1 9 4 9 , r e s e r v in g  p u b lic  la n d s  f o r  h ig h w a y  
p u rp o s e s , c om m en c in g  w ith  th e  w o rd s  " S u b je c t  to  v a lid  
e x is t in g  r i g h t s " ,  is  h e r e b y  a m e n d e d  to  r e a d  a s  fo l lo w s :  
S u b je c t  to  v a lid  e x i s t in g  r ig h t s  a n d  to  e x is t in g  s u r v e y s  
a n d  w ith d r a w a ls  f o r  o t h e r  th a n  h ig h w a y  p u rp o s e s , th e  
p u b lic  la n d s  in  A la s k a  ly in g  w ith in  3 0 0  fe e t  o n  e ach  s id e  
o f  th e  A la s k a  H ig h w a y  a n d  w ith in  1 5 0  fe e t  o n  e ach  s id e  
o f  th e  c e n t e r  lin e  o f  th e  R ic h a rd s o n  H ig h w a y ,-G le n n  
H ig h w a y , H a in e s  H ig h w a y , th e  S e w a rd -A n c h o r a g e  
H ig h w a y  (e x c lu s iv e  o f  t h a t  p a r t  t h e r e o f  w ith in  th e  
b o u n d a r ie s  o f  th e  C h u g a c h  N a t io n a l F o r e s t ) ,  th e  
A n c h o ra g e -L a k e  S p e n a rd  H ig h w a y , a n d  th e  F a irb a n k s -  
C o l le g e  H ig h w a y  a r e  h e re b y  w ith d ra w n  f r o m  a l l fo rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la w s , in c lu d in g
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t l ie  m in in g  a n d  m in e r a l- le a s in g  la w s , a n d  r e s e r v e d  f o r  
h ig h w a y  p u rp o s e s .

E a s e m e n t s  h a v in g  b e e n  e s ta b lis h e d  o n  th e  la n d s  
r e le a s e d  b y  th is  o r d e r ,  su ch  la n d s  a r e  n o t  o p e n  to  a p ­
p r o p r ia t io n  u n d e r  th e  p u b lic  la n d  la w s  e x c e p t  a s  a  p a r t  
o f  a  le g a l s u b d iv is io n , i f  s u r v e y e d , o r  a n  a d ja c e n t  a re a , 
i f  u n s u rv e y e d , a n d  s u b je c t  to  th e  p e r t i n e n t  e a s e m e n t .
3 . D .O . 2G 6 5  d a te d  O c t o b e r  1 6 , 1 9 5 1  u n d e r  th e  a u t h o r i t y  

o f  s e c t io n  2  o f  th e  a c t  o f  J u n e  3 0 , 1 9 3 2  (4 7  S t a t .  4 4 6 ,  4 8  U .S .C .  
3 1 .1 a ) e s ta b li s h e d  th e  w id th  o f  th e  p u b lic  h ig h w a y s  in  A la s k a  
e s ta b lis h e d  o r  m a in t a in e d  u n d e r  th e  ju r i s d ic t i o n  o f  th e  
S e c r e t a r y  o f  I n t e r i o r  a s  f o l lo w s :

a . t h r o u g h  r o a d s : T h e  A la s k a  H ig h w a y  s h a l l e x te n d  
3 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  lin e  t h e r e o f .  T h e  
R ic h a r d s o n  H ig h w a y ,  G le n n  H ig h w a y ,  H a in e s  
H ig h w a y , S e w a rd -A n c h o r a g e  H ig h w a y , A n c h o ra g e -  
L a k e  S p e n a r d  H ig h w a y  a n d  F a i r b a n k s - C o l le g e  
H ig h w a y  s h a ll e x te n d  1 5 0  fe e t  o n  each  s id e  o f  th e  c e n te r  
lin e  t h e r e o f .

b . f e e d e r  r o a d s  (w ith  a n  e x t e n s iv e  l i s t in g )  s h a l l e x ­
te n d  1 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  i in e  t h e r e o f .

c . lo c a l r o a d s  n o t  c la s s i f i e d  a s  t h r o u g h  r o a d s  o r  
f e e d e r  r o a d s  s h a l l e x t e n d  5 0  f e e t  o n  e a c h  s id e  o f  th e  
c e n le r  lin e  t h e r e o f .

d . th e  o r d e r  p r o v id e d  s p e c i f ic a l ly :
S e c . 3 .  E s t a b l i s h m e n t  o f  r ig h t s - o f -w a y  o r  e a s e m e n t s .
(a )  / i r e s e r v a t io n  f o r  h ig h w a y  p u rp o s e s  c o v e r in g  th e  
la n d s  e m b ra c e d  in  th e  t h r o u g h  r o a d s  m e n t io n e d  in  s e c ­
t io n  2  o f  th is  o r d e r  w a s  m a d e  b y  P u b lic  L a n d  O r d e r  
N o . 6 0 1  o f  A u g u s l 10 , 1 9 4 9 , a s  am e n d e d  b y  P u b lic  L a n d  
O r d e r  N o . 7 5 7  o f  O c to l> e r 1 6 , 1 9 5 1 . T h a t  o r d e r  o p e r a t e s  
a s  a  c o m p le t e  s e g r e g a t io n  o f  th e  la n d  f r o m  a l l  f o rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la w s , in c lu d in g  
th e  m in in g  a n d  m in e r a l la w s .
(h )  A r ig h t -o l' -w a y  o r  e a s e m e n t  f o r  h ig h w a y  p u rp o s e s  
c o v e r in g  th e  la n d s  e m b ra c e d  in  th e  fe e d e r  r o a d s  a n d  
th e  lo c a l r o a d s  e q u a l in  e x t e n t  to  th e  w id th  o f  u ch  r o a d s
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a s  e s ta b lis h e d  in  s e c t io n  2  o f  th is  o r d e r ,  is  h e re b y  
e s ta b lis h e d  f o r  su c h  r o a d s  a n d  a c r o s s  th e  p u b lic  la n d s .
(c ) T h e  r e s e r v a t io n  m en t io n e d  in  p a r a g r a p h  (a )  a n d  the  
r ig h t s -o f -w a y  o r  e a s e m e n ts  m e n t io n e d  in  p a r a g r a p h  (b ) 
w i l l a t t a c h  a s  to  a l l  n ew  c o n s t ru c t io n  in v o lv in g  p u b lic  
r o a d s  in  A la s k a  w h e n  th e  s u r v e y  s t a k e s  h a v e  b e en  s e t  
o n  th e  g r o u n d  a n d  n o t ic e s  h a v e  b e e n  p o s te d  a t  a p ­
p r o p r ia t e  p o in t s  a lo n g  th e  r o u t e  o f  th e  n e w  c o n s t ru c ­
t io n  s p e c i fy in g  th e  t y p e  a n d  w id th  o f  th e  ro a d s .
S e c . 4 . R o a d  m a p s  to  b e  f i le d  in  p r o p e r  L a n d  O ff ic e . 
M a p s  o f  a l l p u b lic  r o a d s  in  A la s k a  h e r e t o fo r e  o r  
h e r e a f t e r  c o n s t ru c te d  sh ow in g  th e  lo c a t io n  o f  th e  ro a d s , 
t o g e th e r  w ith  a p p r o p r ia t e  p la n s  a n d  s p e c i f ic a t io n s , w ill 
b e  f i le d  b y  th e  A la s k a  R o a d  C o m m is s io n  in  th e  p r o p e r  
L a n d  O f f ic e  a t  th e  e a r l i e s t  p o s s ib le  d a t e  f o r  th e  in f o r ­
m a t io n  o f  th e  p u b lic .
I t  s h o u ld  b e  n o te d  t h a t  D .O . 2 6 6 5  is  is su e d  u n d e r  the  

a u t h o r i t y  o f  4 8  U .S .C .  3 2 1 a ;  h o w e v e r , s e c t io n  3 2 1 a  is o n ly  the 
g e n e ra l g r a n t  o f  a u t h o r i t y  b y  C o n g r e s s  t o  th e  S e c r e t a r y  f o r  
th e  I n t e r i o r  t o  a d m in i s t e r  th e  r o a d s  in  A la s k a .  S e c t io n  3 2 1 d  
is  th e  s p e c i fic  a u th o r i t y  f o r  th e  S e c r e t a r y  to  r e s e r v e  e a s em en ts  
f o r  r o a d s  a n d , t h e re fo r e , D .O . 2 6 6 5  b y  im p lic a t io n  is b a sed  upon  
th e  a u t h o r i t y  o f  3 2 1 d , P u b lic  L a w  2 2 9 ,  c h . 3 1 3  a p p ro v e d  J u ly  
2 4 , 1 9 4 7 .

4 . T h e  e f f e c t  o f  P .L .O .  7 5 7  a n d  D .O . 2 6 6 5  w a s  to  r e tu rn  
to  th e  p u b lic  d o m a in  a n d  m a k e  a v a i la b le  f o r  e n t r y  a l l la n d  
w ith in  1 0 0  f e e t  o f  th e  c e n t e r  lin e  o f  f e e d e r  r o a d s  a n d  5 0  fe e t  
o f  th e  c e n t e r  lin e  o f  lo c a l ro a d s  r e s e r v i n g  a n  e a s e m e n t  f o r  
fe e d e r  a n d  lo c a l r o a d s  o f  10 0  fe e t  a n d  5 0  f e e t  o n  e a c h  s id e  o f  
th e  c e n t e r  lin e  r e s p e c t iv e ly .

5 . P .L .O .  1 6 1 3  d a te d  A p r i l  7 , 1 9 5 8  r e v o k e d  P .L .O .  6 0 1  
a s  a m e n d e d  b y  P .L .O .  7 5 7 .  T h e r e f o r e ,  th e  w ith d ra w a l f o r  
t h r o u g h  r o a d s  w a s  n o  lo n g e r  in  e f f e c t ;  h o w e v e r ,  a n  e a s e m e n t 
f o r  th r o u g h  r o a d s  w a s  c re a te d  e x te n d in g  1 5 0  fe e t  o n  e ach  side 
o f  th e  c e n t e r  l in e  f o r  t h r o u g h  r o a d s  d e s ig n a te d  in  P .L .O .  7 5 7  
a n d  s e c t io n  o n e  o f  P .L .O .  1 6 1 3 .

6 . O n  J u n e  3 0 ,  1 9 5 ! ) th e  U n i t e d  S t a t e s  c o n v e y e d  by 
q u i t c la im  d e e d  it s  in t e r e s t  in  h ig h w a y s  to  th e  S t a t e  o f  A la s k a

A-le



A - Id A - le

th e  m in in g  a n d  m in e r a l- le a s in g  la w s , a n d  r e s e r v e d  f o r  
h ig h w a y  p u rp o s e s .

E a s e m e n t s  h a v in g  b e en  e s ta b lis h e d  o n  th e  la n d s  
r e le a s e d  by  th is  o r d e r ,  su ch  la n d s  a r e  n o t  o p e n  to  a p ­
p r o p r ia t io n  u n d e r  th e  p u b lic  la n d  la w s  e x c e p t  a s  a  p a r t  
o f  a  le g a l s u b d iv is io n , i f  s u r v e y e d , o r  a n  a d ja c e n t  a re a , 
i f  u n s u rv e y e d , a n d  s u b je c t  to  th e  p e r t i n e n t  e a s e m e n t .
3 . D .O . 2G 6 5  d a te d  O c to b e r  1 6 , 1 9 5 1  u n d e r  th e  a u t h o r i t y  

o f  s e c t io n  2  o f  Ih e  a c t o f  J u n e  3 0 , 1 9 3 2  (4 7  S t a t .  4 4 6 ,  4 8  U .S .C .  
3 2 1 a )  e s ta b lis h e d  th e  w id th  o f  th e  p u b lic  h ig h w a y s  in  A la s k a  
e s ta b lis h e d  o r  m a in ta in e d  u n d e r  th e  ju r i s d ic t i o n  o f  th e  
S e c r e t a r y  o f  I n t e r i o r  a s  fo l lo w s :

a . t h r o u g h  r o a d s : T h e  A la s k a  H ig h w a y  s h a l l e x te n d  
3 0 0  f e e t  o n  e ach  s id e  o f  th e  c e n t e r  lin e  t h e r e o f .  T h e  
R ic h a r d s o n  H ig h w a y , G le n n  H ig h w a y ,  H a in e s  
H ig h w a y , S e w a rd -A n c h o r a g e  H ig h w a y , A n c h o ra g e -  
L a k e  S p e n a r d  H ig h w a y  a n d  F a i r b a n k s - C o l le g e  
H ig h w a y  s h a ll e x te n d  1 5 0  fe e t  o n  each  s id e  o f  th e  c e n te r  
lin e  t h e r e o f .

b . fe e d e r  r o a d s  (w ith  a n  e x t e n s iv e  l i s t in g )  s h a l l  e x ­
te n d  1 0 0  f e e t  o n  e a c h  s id e  o f  th e  c e n t e r  l in e  t h e r e o f .

c . lo c a l r o a d s  n o t  c la s s i f ie d  a s  t h r o u g h  r o a d s  o r  
fe e d e r  r o a d s  s h a ll e x t e n d  5 0  f e e t  o n  e a c h  s id e  o f  th e  
c e n t e r  lin e  t h e r e o f .

d . th e  o r d e r  p r o v id e d  s p e c i f ic a l ly :
S e c . 3 . E s t a b l i s h m e n t  o f  r ig h t s -o f -w a y  o r  e a s e m e n t s .
(a )  A  r e s e r v a t io n  f o r  h ig h w a y  p u rp o s e s  c o v e r in g  th e  
la n d s  e m b ra c e d  in th e  th r o u g h  r o a d s  m e n t io n e d  in  s e c ­
t io n  2  o f  th is  o r d e r  w a s  m a d e  b y  P u b lic  L a n d  O r d e r  
N o . 601  o f  A u g u s t  1 0 , 1 9 4 9 , a s  am e n d e d  b y  P u b lic  L a n d  
O r d e r  N o . 7 5 7  o f  O c to b e r  1 6 , 1 9 5 1 .  T h a t  o r d e r  o p e r a t e s  
a s  a  c o m p le te  s e g re g a t io n  o f  th e  la n d  f r o m  a l l  f o rm s  
o f  a p p r o p r i a t i o n  u n d e r  th e  p u b lic  la n d  la w s , in c lu d in g  
th e  m in in g  a n d  m in e r a l law s .
(b )  A  r ig h t - o f -w a y  o r  e a s e m e n t  f o r  h ig h w a y  p u rp o s e s  
c o v e r in g  th e  la n d s  e m b ra c e d  in  th e  fe e d e r  r o a d s  a n d  
th e  lo c a l r o a d s  e q u a l in  e x t e n t  to  th e  w id th  o f  su ch  ro a d s

a s  e s ta b lis h e d  in  s e c t io n  2  o f  th is  o r d e r ,  is  h e re b y  
e s ta b lis h e d  f o r  su c h  r o a d s  a n d  a c r o s s  th e  p u b lic  la n d s .
(c ) T h e  r e s e rv a t io n  m e n t io n e d  in p a r a g r a p h  (a )  a n d  the 
r ig h t s -o f -w a y  o r  e a s e m e n ts  m e n t io n e d  in  p a r a g r a p h  (b ) 
w i ll a t t a c h  a s  to  a l l  n e w  c o n s t r u c t io n  in v o lv in g  p u b lic  
r o a d s  in  A la s k a  w h e n  th e  s u r v e y  s t a k e s  h a v e  b e e n  se t 
o n  th e  g r o u n d  a n d  n o t ic e s  h a v e  b e en  p o s te d  a t  a p ­
p r o p r ia t e  p o in t s  a lo n g  th e  r o u t e  o f  th e  n e w  c o n s t ru c ­
t io n  s p e c i fy in g  th e  ty p e  a n d  w id th  o f  th e  ro a d s .
S e c . 4 .  R o a d  m a p s  to  b e  f i le d  in  p r o p e r  L a n d  O ff ic e . 
M a p s  o f  a l l p u b lic  r o a d s  in  A la s k a  h e r e t o fo r e  o r  
h e r e a f t e r  c o n s t ru c te d  s h o w in g  th e  lo c a t io n  o f  th e  ro a d s , 
t o g e th e r  w ith  a p p r o p r ia te  p la n s  a n d  s p e c i f ic a t io n s , w ill 
b e  f i le d  b y  th e  A la s k a  R o a d  C o m m is s io n  in  th e  p r o p e r  
L a n d  O f f ic e  a t  th e  e a r l i e s t  p o s s ib le  d a t e  f o r  th e  in f o r ­
m a t io n  o f  th e  p u b lic .
I t  s h o u ld  b e  n o te d  th a t  D .O . 2 6 6 5  is  is s u e d  u n d e r  th e  

a u t h o r i t y  o f  4 8  U .S .C .  3 2 1 a ;  h o w e v e r , s e c t io n  3 2 1 a  is  o n ly  the  
g e n e ra l g r a n t  o f  a u t h o r i t y  b y  C o n g r e s s  to  th e  S e c r e t a r y  f o r  
th e  I n t e r i o r  to  a d m in i s t e r  th e  r o a d s  in  A la s k a .  S e c t io n  3 2 1 d  
is  th e  s p e c ific  a u th o r i t y  f o r  th e  S e c r e t a r y  to  r e s e r v e  e a s em en ts  
f o r  r o a d s  a n d , th e re fo r e , D .O . 2 6 6 5  b y  im p lic a t io n  is b a sed  upon  
th e  a u t h o r i t y  o f  3 2 1 d , P u b lic  L a w  2 2 9 ,  c h . 3 1 3  a p p ro v e d  J u ly  
2 4 , 1 9 4 7 .

4 .  T h e  e f f e c t  o f  P .L .O .  7 5 7  a n d  D .O . 2 6 6 5  w a s  to  r e tu rn  
to  th e  p u b lic  d o m a in  a n d  m a k e  a v a i la b le  f o r  e n t r y  a l l la n d  
w ith in  1 0 0  fe e t  o f  th e  c e n t e r  l in e  o f  f e e d e r  r o a d s  a n d  5 0  fe e t  
o f  th e  c e n t e r  lin e  o f  lo c a l r o a d s  r e s e r v in g  a n  e a s e m e n t  f o r  
fe e d e r  a n d  lo c a l r o a d s  o f  1 0 0  f e e t  a n d  5 0  f e e t  o n  e a c h  s id e  o f  
th e  c e n t e r  lin e  r e s p e c t iv e ly .

5 . P .L .O .  1 6 1 3  d a te d  A p r i l  7 , 1 9 5 8  r e v o k e d  P .L .O .  60 1  
a s  a m e n d e d  b y  P .L .O .  7 5 7 .  T h e r e f o r e ,  th e  w ith d ra w a l f o r  
t h r o u g h  r o a d s  w a s  n o  lo n g e r  in  e f f e c t ;  h o w e v e r ,  a n  e a s e m e n t 
f o r  th ro u g h  ro a d s  w a s  c re a te d  e x te n d in g  1 5 0  fe e t  on  each  side 
o f  th e  c e n t e r  lin e  f o r  t h r o u g h  r o a d s  d e s ig n a te d  in  P .L .O .  7 5 7  
a n d  s e c t io n  o n e  o f  P .L .O .  1 6 1 3 .

(5. O n  J u n e  3 0 , 1 9 5 9  th e  U n i t e d  S t a t e s  c o n v e y e d  by 
q u it c la im  d e e d  i t s  in t e r e s t  in  h ig h w a y s  to  th e  S t a t e  o f  A la s k a



7 . S e c . 2 , C h . 9 2 ,  S L A  1 9 6 6 , R ig h t - o f -W a y  A c t  o f  1 9 6 6  
p r o v id e s :

T a k in g  o f  P r o p e r t y  U n d e r  R e s e rv a t io n  V o id . A f t e r  
th e  e f fe c t iv e  d a te  o f  th is  A c t  [A p r i l  1 4 ,1 9 6 8 ] ,  n o  a g e n c y  
o f  th e  s t a t e  m a y  ta k e  p r iv a t e ly - o w n e d  p r o p e r t y  b y  th e  
e le c t io n  o r  e x e rc is e  o f  a  r e s e r v a t io n  t o  th e  s t a t e  a c ­
q u i r e d  u n d e r  th e  A c t  o f  J u n e  3 0 ,  1 9 3 2 , c h . 3 2 0 ,  se c .
5 , a s  a d d e d  J u ly  2 4 , 1 9 4 7 , ch . 3 1 3 ,  6 1  S t a t .  4 1 8 ,  a n d  
t a k in g  o f  p r o p e r t y  a f t e r  th e  e f f e c t iv e  d a t e  o f  th is  A c t  
b y  th e  e le c t io n  o r  e x e rc is e  o f  a  r e s e r v a t io n  to  th e  s t a t e  
u n d e r  th e  fe d e r a l A c t  is  v o id .
8 .  P u b lic  L a w  2 2 9 ,  ch . 3 1 3 ,  a p p ro v e d  J u ly  2 4 ,  1 9 4 7  

p r o v id e s :
T h e  a c t  e n t i t le d  " A n  A c t  p ro v id in g  f o r  th e  t r a n s f e r  

o f  th e  d u t ie s  a u th o r iz e d  an d  a u th o r i t y  c o n fe r r e d  b y  la w  
u p o n  th e  b o a rd  o f  r o a d  c o m m is s io n e r s  in  th e  T e r r i t o r y  
o f  A la s k a  to  th e  D e p a r tm e n t  o f  th e  I n t e r i o r ,  a n d  f o r  
o t h e r  p u rp o s e s , a p p ro v e d  J u n e  3 0 , 1 9 3 2  ( 4 7  S t a t .  4 4 6 )  
[ f o o t n o t e :  5  U .S .C .A  § § 1 2 3 , 4 8 5 ;  4 8  U .S .C .A .  
§ § 3 2 1 a -3 2 1 e , 3 2 2 - 3 2 7 ]  is  h e re b y  a m e n d e d  b y  a d d in g  a t  
th e  e n d  t h e r e o f  th e  fo l lo w in g  n ew  s e c t io n :

" S e c .  5 . In  a l l p a te n t s  f o r  la n d s  h e r e a f t e r  ta k e n  up , 
e n t e r e d ,  o r  lo c a te d  in  th e  T e r r i t o r y  o f  A la s k a ,  a n d  in  
a l l d e e d s  b y  th e  U n i t e d  S t a te s  h e r e a f t e r  c o n v e y in g  a n y  
la n d s  to  w h ic h  i t  m a y  h a v e  r e a c q u ir e d  t i t le  in  s a id  T e r ­
r i t o r y  n o t  in c lu d e d  w ith in  th e  l im i t s  o f  a n y  o rg a n iz e d  
m u n ic ip a li t y , t h e re  s h a l l b e  e x p re s s e d  t h a t  t h e re  is  
r e s e r v e d , f r o m  th e  la n d s  d e s c r ib e d  in  s a id  p a t e n t  o r  
d e e d , a  r ig h t - o f -w a y  th e re o n  f o r  r o a d s , r o a d w a y s , 
h ig hw a y s , t r a m w a y s , t r a i ls , b r id g e s , a p p u r t e n a n t  s t r u c ­
t u r e s  c o n s t ru c t e d  o r  t o  b e  c o n s t ru c t e d  b y  o r  u n d e r  th e  
a u th o r i t y  o f  th e  U n i t e d  S t a te s  o r  a n y  S t a t e  c re a te d  o u t  
o f  th e  T e r r i t o r y  o f  A la s k a . W h e n  a  r ig h t -o f -w a y  r e s e r v ­
e d  u n d e r  th e  p r o v is io n s  o f  th is  A c t  is  u t i l iz e d  b y  th e  
U n i t e d  S t a t e s  o r  u n d e r  i t s  a u t h o r i t y ,  th e  h e a d  o f  th e  
a g e n c y  in  c h a rg e  o f  su ch  u t i l i z a t io n  is  a u th o r i z e d  to  
d e te rm in e  a n d  m a k e  p a y m e n t  f o r  th e  v a lu e  o f  th e  c ro p s

which deed was recorded October 2, 1969.
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th e re o n  i f  n o t  h a rv e s te d  b y  th e  o w n e r , a n d  f o r  th e  v a lu e  
o f  a n y  im p ro v e m e n t s , o r  f o r  th e  c o s t  o f  r e m o v in g  th em  
to  a n o t h e r  s i t e , i f  le s s  t h a n  t h e i r  v a lu e . ”
T h e  A la s k a  S u p re m e  C o u r t  c a s e s  w h ic h  d i r e c t ly  r e la t e  to  

th e  q u e s t io n s  in  th is  c a s e  a r e :  H a h n  v . A la s k a  T i t le  G u a r a n t y  
C o . 5 5 7  P . 2 d  1 4 3  (A la s k a  1 9 7 6 )  w h ic h  h o ld s  t h a t  th e  fe d e r a l 
r e g i s t e r  is  a  p u b lic  r e c o rd  w ith in  th e  m e a n in g  o f  th e  la n g u a g e  
o f  a  t i t le  in s u r a n c e  p o lic y ; a n d  S t a t e , D e p t , o f  H ig h w a y s  v. 
G re e n , 5 8 6  P . 2 d  5 9 5  (A la s k a  1 9 7 8 )  w h ic h  g iv e s  a n  e x h a u s t iv e  
h i s t o r y  o f  th e  s u b je c t  b e fo r e  th e  c o u r t  w i th o u t  m e n t io n in g  the 
A la s k a  R ig h t - o f -W a y  A c t  o f  1 9 6 6 .

T h e  P e a s e s  h a v e  m o v e d  f o r  s u m m a r y  ju d g m e n t  o n  th e i r  
c ro s s -c la im  a g a in s t  t h e  S t a t e  o f  A la s k a  a n d  o n  th e i r  
c o u n te r c la im  a g a in s t  T r a n s a m e r ic a  T i t le  In s u r a n c e  C o m p a n y . 
T h e  P e a s e s  a r e  e n t i t le d  t o  s u m m a r y  ju d g m e n t  a g a in s t  T r a n ­
s a m e r ic a  T i t le  In s u ra n c e  C o m p a n y  u n d e r  th e  a u th o r i t y  o f  H a h n  
v. A la s k a  T i t le  G u a r a n t y  C o ., 5 5 7  P .2 d  1 4 3  (A la s k a  1 9 7 6 )  a n d  
t h e y  a r e  g r a n t e d  su c h  s u m m a ry  ju d g m e n t  e s t a b li s h in g  th e  
lia b i li t y  o f  t h e i r  in s u r e r  s u b je c t  t o  th e  p ro v is io n  t h a t  i f  th e  S ta te  
m u s t  p a y  f o r  th e  s t r  ip , th e n  th e  P e a s e s  s h a l l  c o l le c t  f r o m  the  
S t a t e  a n d  n o t  t h e i r  t i t le  in s u r e r .

T h e  p la in t i f f s  h a v e  m o v e d  f o r  s u m m a r y  ju d g m e n t  a g a in s t  
th e  S t a t e  o f  A la s k a  o n  th e  g r o u n d s  t h a t  th e  S t a t e  is  w i th o u t  
a u t h o r i t y  t o  e x e r c is e  ju r i s d ic t i o n  o v e r  e a s e m e n t s  a l le g e d ly  
r e s e r v e d  to  th e  S t a t e  b y  P .L .O .  6 0 1  a s  a m e n d e d  b y  P .L .O .  7 5 7  
a n d  P .L .O .  1 6 1 3  a n d  D .O . 2 6 6 5 .  T h e  t i t le  in s u ra n c e  c om p an ie s  
a n d  th e  o t h e r  p la in t i f f s  h a v e  s t a n d in g  to  b r in g  th is  c a s e  and  
a r e  r e a l p a r t i e s  in  in t e r e s t ;  t h e r e  is  a  ju s t i c i a b le  c o n t r o v e r s y  
a n d  th e  p la i n t i f f s ’ p e c u n ia r y  i n t e r e s t  is  a f f e c t e d .  S e e  J e f f e r ­
s o n  v. A s p lu n d ,  4 5 8  P .2 d  9 9 5  (A la s k a  1 9 6 9 ) .

T h e r e  is  n o  s t a t u t e  o f  l im i t a t i o n s  p r o b le m ; th e  la n d  is  n o t  
t a k e n  u n t i l s t a k e d . D .O . 2 6 6 5 (c ) .

T h e  S t a t e  a s s e r t s  t h a t  th e  w i t h d r a w a ls  a n d  e a s e m e n ts  
e s ta b lis h e d  b y  th e  v a r i o u s  P . L .O . ’ s  a n d  D .O . ’ s a r e  d e d ic a t io n s  
o f  p r o p e r t y  to  th e  p u b lic  w h ich  c a n n o t  b e  t r a n s fe r r e d  to  p r iv a te  
o w n e rs h ip  u n t i l a b a n d o n e d . T h e r e  is  n o  e v id e n c e  o f  fa c t  o r  law  
to  s u p p o r t  th e  S t a t e ’ s  c o n t e n t io n . T h e  w i t h d r a w a ls  a n d
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easements will ho treated as designations by a land owner set­
ting aside certain portions of its property.

It is necessary to view this case in its historical perspec­
tive. Pursuant to P.L.O. (501 land was withdrawn for through, 
feeder, and local roads in strips ranging from 300 feet to 50 
feet on each side of the center line. These strips were never 
surveyed, the Bureau of Land Management did not know what 
land was withdrawn and patents were issued conveying land 
which allegedly had been withdrawn. The record is replete with 
letters explaining the problems created and the hardships 
which resulted.

In response to the problems created by withdrawals, the 
Secretary of the Interior revoked P.L.O. (501 in stages: firsL, 
P.L.O. 757 in 1951, and then P.L.O. 1613 in 1958 and 
substituted easements. D.O. 2665 and P.L.O. 1613. The 
establishment of easements did not solve all of the problems; 
however, entrymen and the government could determine the 
boundaries of parcels by measuring from the center line of the 
existing roads even though the roads were not surveyed.

The predecessor in interest to Mr. and Mrs. Pease was 
granted a two and one-half acre parcel subject to a 33-foot ease­
ment for Rabbit Creek Road and a blanket reservation for 
easements created pursuant to (51 Stat. '118, 48 U.S.C. sec. 
321d, the authority for D.O. 2665. The Right-of-Way Act of 
1966 precludes the SLate from taking without compensation 
any land pursuant to the Act of June 30, 1932, ch. 320, sec. 
5, as added July 24, 1947, ch. 313, 61 SLat, 418.

The State argues that it already had the casemenL reserved 
by 61 Stat. 418, 48 U.S.C. sec. 321 d before the effective date 
of the Right-of-Way Act of 196(5 and, therefore, the Act does 
not apply. The State is wrong; it did not secure the easement 
until the right-of-way was staked by the terms of D.O. 2665.

It is realized that State, Dept, o f Highways v. Green, 586 
P.2d 595 (Alaska 1978) docs not discuss the Right-of-Way Act 
of 1966; nevertheless, the Act does apply to the case at bar 
and would apparently be applicable in the Green case; the State 
should have brought it to the court’s attention even if the ap­
pellees failed to do so.
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Therefore, the plaintiffs and Mr. and Mrs. Pease arc en­
titled to summary judgment establishing the fact that the State 
or anyone claiming through the State, including the Municipali­
ty of Anchorage, may not occupy land reserved for highway 
or other purposes pursuant to 61 Stat. 418,48 U.S.C. sec. 321d 
without compensation which the State was not occupying on 
April 14, 1966.

This ruling means that unless the easement was specifically 
reserved in the patent or was occupied by the State or 
Municipality or staked by the State before April 14, 1966, the 
underlying fee holder is entitled to just compensation when 
the State or Municipality asserts its right to utilize the strip 
between the previously occupied, staked, or specifically 
designated in the patent distance from the center line and 50, 
100 or 150 feet from the center line depending upon the type 
of road. The Suite’s argument that the plaintiffs by this lawsuit 
are seeking to divest the SLate of its interest in all the roads 
of the state is not understood and is clearly not the fact.

The plaintiff Hansen Associates is not correct in asserting 
that its property is free from the easement designated in D.O. 
2665 because its predecessor in interest entered the property 
before D.O. 2665 was issued. The Hansen property had not 
been patented as of October 1(5, 1951 and between a mere 
entryman and the government, the entryman may not be heard 
to complain when the government reserves an easement. 
Shivery. United Slates, 159 U.S. 491,16 S.Ct. 54(1895); Wilber 
v. United Stales, 53 F.2d 717 (C.A.D.C. 1931).

It is unnecessary to decide the effect of the quitclaim deed, 
its later recordation and the status of land whose owners 
recorded their deeds or patents earlier than the recordation 
of the quitclaim deed in light of the above determinations. In 
addition, it is unnecessary to deal with the doctrine of estop­
pel as it may apply in this case.

And in order to fully adjudicate the issues presented in 
th.is case, it is necessary lo comment on the plaintiffs' conten­
tions that Hahn v. Alesha Title Guaranty Co., 557 P.2d 143 
(Alaska 1976) was incorrectly decided. The authorities and 
argument cited by the plaintiffs are persuasive and the Alaska



Supreme Court is requested to review its decision.
The attorneys for the plaintilfs shall prepare, serve and 

submit a judgment consistent with this decision.
DATED at Anchorage, Alaska, this 7th day of May, 1980.

V ICTO R  I). CA R LSO N  
Superior Court Judge

This is to certify that on the 8th day of May, 1980, 
a copy of the above Memorandum of Decision was 
mailed to:

Michael W. Price, Esq.
David A. Devine, Esq.
Groh, Eggers, Robinson, Price & Johnson 
711 II Street, Suite 600 
Anchorage, Alaska 99501

Theodore M. Pease, Jr., Esq.
Purr, Pease & Kurtz, Inc.
810 "N ” Street 
Anchorage, Alaska 99501

Jack McGee, Esq.
Assistant Attorney General 
Pouch K
Juneau, Alaska 99811

Municipality of Anchorage 
Office of Municipal Attorney 
Pouch 6-G50 
Anchorage, Alaska

Secretary to Judge Carlson

APPENDIX A-2

IN THE SUPERIOR COURT 
FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

A LA S K A  LA N D  T I T L E  ASSOCIATION ,
S E C U R ITY  T I T L E  AND T R U S T  COMPANY 
O F A LA SK A , A LA S K A  T I T L E  G U A RAN TY  
COMPANY, B R O K ER S  T I T L E  COMPANY,
LA W Y E R S  T I T L E  IN SU R A N CE AG EN CY ,
INC., S A F E C O  T I T L E  A G EN CY , INC.,
FA IR B A N K S  T I T L E  AG EN CY, K A CH EM A K  
BAY T I T L E  AG EN CY, V A L L E Y  T I T L E  
AND ESCR O W  COMPANY, F IR S T  A M ERICA N  
T I T L E  IN SU RAN CE COMPANY, TR A N SA M ER ICA  
T I T L E  IN SU RAN CE CO., H AN SEN  A SSO C IA TES , an 
Alaska Limited Partnership, R ICH A R D  L.
BOYSEN  and JA C K  W H ITE  COMPANY,

Plaintiffs,
vs.

S T A T E  O F A LA SK A , Department of 
Transportation and Public Facilities,
TH EO D O R E  M. P EA SE , JR., and C L A IR E  V.
P EA S E , and M U N ICIPALITY  O F  A N CH O RAG E,

Defendants.

No. 3AN-79-951 CIV.

JUDGMENT

For the reasons set forth in the Memorandum of Decision 
prepared and executed by this court on tho 7th day of May, 
1980, the court hereby awards summary judgment declaring 
the rights and liabilities of the parties to this lawsuit as follows:

1. The State of Alaska and the Municipality of Anchorage 
are claiming highway easements for local, feeder, and through 
roads in excess of easement widths specified in patents issued 
to Alaska property owners. Said easements are claimed by the 
State or the Municipality pursuant to authority derived from



Public Land Orders 601, 757, 1613 and Department Order 
2665. For the reasons set forth in the Memorandum of Deci­
sion daLed May 7, 1980, the court hereby awards Plaintiffs a 
summary judgment against the State of Alaska and the 
Municipality of Anchorage declaring that the State and the 
Municipality may not take or utilize property for local, feeder, 
or through roads in excess of the widths set forth in the patents 
to the affected properties without just compensation to the 
owners of the affected properties unless such local, feeder, or 
through roads were occupied and staked by the State of Alaska 
or the Municipality of Anchorage prior to April 14, 1966 or 
were specifically designated in the patents to the affected real 
properties.

2. The Plaintiffs Hanson Associates and Richard L. 
Boysen are hereby awarded a summary judgment against the 
State of Alaska and the Municipality of Anchorage declaring 
that neither the Stale nor the Municipality can take any por­
tion of their properties for the through road presently known 
as the Old Seward Highway which is in excess of the casement 
widths specified in their respective patents without just 
compensation.

3. The Defendants Pease are hereby awarded a summary 
judgment on their cross-ciaim against the State of Alaska 
declaring that the State may not take or utilize any portion 
of the Peases’ land for the local road presently known as Rab­
bit Creek Road which is in excess of the 33-foot easement width 
specified in the patent to the Peases’ property without just 
compensation. The Peases' property is described as Lot 191, 
Section 33, Township 12 North, Range 3 West, Seward Meri­
dian, Anchorage Recor Ing District, Third Judicial District, 
State of Alaska.

4. The Defendants Pease are hereby awarded a summary 
judgment on their counterclaim against Transamerica Title In­
surance Company declaring that Transamerica is liable under 
its title insurance policy issued to the Peases for the taking 
by the Slate of Alaska of a 17-foot strip of land for the local 
road known as Rabbit Creek Road, which 17-foot sLrip of land 
was in excess of 33-fool easement specified in the Peases’ pa­
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tent. However, since the State of Alaska must compensate the 
Peases for the taking or utilization of said additional 17-foot 
easement, the Peases shall collect just compensation from the 
StaLe of Alaska, and upon receipt of said just compensation 
the Peases shall not be entitled to recover damages from Trans­
america Title Insurance Company for said taking of the addi­
tional 17-foot strip of property.

5. Plaintiffs are hereby awarded the sum of
$________________ for costs and $__________________for a
reasonable atto rney’s fee, for a total judgment of
$________________ against the State of Alaska and the
Municipality of Anchorage, jointly and severally.

6. The Defendants Pease are hereby awarded the sum of
$__________________ for costs and $________________for a
reasonable a tto rney’s fee for a total judgment of
$________________ against the State of Alaska and the
Municipality of Anchorage, jointly and severally.

DONE, at Anchorage, Alaska this 27th day of May, 1980.

V ICTO R  D. CA R LSO N  
JuJge of the Superior Court

I hereby certify that on the 19th day of May, 1980, 
true and accurate copies of the foregoing were 
mailed to the following attorneys of record for the 
above-captioned cause:

Municipality of Anchorage 
Office of the Municipal Attorney 
Pouch 6-650 
437 “E” Street 
Anchorage, Alaska

Theodore M. Pease, Jr.
Burr, Pease & Kurtz, Inc.
810 "N ” Street 
Anchorage, Alaska 99501
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Avrum M. Gross, Attorney General 
State Capitol, Pouch K 
Juneau, Alaska 99811 
Attention: Jack McGee 
Assistant Attorney General 
Department of Law 
Transportation Section

Michael \V. Price

A P P E N D I X  A-3

IN TIIE SUPREME COURT OF THE STATE OF ALASKA

S TA TU  O F  A LA S K A  )

Appellant awl )
Cross-Appellee. )

vs. ) Supreme Court Numbers
) 5407/5.108

A LA S K A  LA N D  T I T L E  )
ASSOCIATION , et al., ) O R D E R

Appellees and |
Cross-Appellants.

Superior Court No. 3AN 79-951 Civil

Before: Burke, Chief Justice, Rabinowitz,
Matthews and Compton, Justices.

On consideration of the petition for rehearing filed June 
6, .1983 by the Alaska Land Title Association, et al., and the 
[second) petition for rehearing by the State, lodged June 14, 
1983 and filed June 23, 1983,

IT IS ORDERED:
1. The petition for rehearing filed by the Alaska Land Title 

Association is denied.
2. The petition for rehearing filed by the State is granted, 

and Opinion No. 2681 filed on May 27, 1983, is amended by 
adding a new footnote 15, referenced to the word "purposes" 
on page 27, line 19. The new footnote shall read as follows:

The State and the. plaintiffs have agreed that PLO 
001 is based on Executive Order 9337 which, "in turn, 
rests on” 43 U.S.C. §141. We thus have no occasion 
to consider whether Executive Order 9337 delegated 
authority to make withdrawals in addition to those 
authorized by 43 U.S.C. §141.
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Succeeding footnotes shall be renumbered.
Entered by direction of Lhe court at Anchorage, Alaska 

on July 8, 1983.

C L E R K  O F  T H E  S U P R E M E  C O U R T

Robert D. Hacon

cos: Justices 
Counsel
The Honorable Victor IJ. Carlson 
West Publishing Company 
Mead Data Central

A P P E N D I X  B

U.S. Const, amend. V.
No person shall be held to answer for a capital, or other­

wise infamous crime, unless on a presentment or indictment 
of a Grand Jury, except in cases arising in the land or naval 
forces, or in the Militia, when in actual service in time of War 
or public danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for 
public use, without just compensation.

U.S. Const, amend. XIV, §1
All persons born or naturalized in the United States, and 

subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws.

IS U.S.C. §932
The right of way for the construction of highways over 

public lands, not reserved for public uses, is hereby granted. 
R.S. §2477.

J,S U.S.C. §1166
Suits by the United States to vacate and annul any patent 

shall only be brought within six years after the date of the is­
suance of such patents. Mar. 3,1891, c. 559, §1, 26 Stat. 1093; 
Mar. 3, 1891, c. 561, §8, 26 Stat. 1099.

U U.S.C. §1507
A document required by section 1505(a) of this title to be 

published in the Federal Register is not valid as against a per­

CONSTITUTIONAL, S T A T U T O R Y  A N D
R E G U L A T O R Y  PROVISIONS I N V O L V E D



son who has not had actual knowledge of it until the duplicate 
originals or certified copies of the document have been filed 
with the Office of the Federal Register and a copy made 
available for public inspection as provided by section 1503 of 
the title. Unless otherwise specifically provided by statute, fil­
ing of a document, required or authorized to be published by 
section 1505 of this title, except in cases where notice by 
publication is insufficent in law, is sufficient to give notice of 
the contents of the document to a person subject to or affected 
by if. the publication in the Federal Register of a document 
creates a rebuttable presumption—

(1) that it was duly issued, prescribed, or promulgated;
(2) that it was filed with the Office of the Federal Register 

and made available for public, inspection at the day and hour 
stated in the printed notation;

(3) that the copy contained in the Federal Register is a 
true copy of the original; and

(4) that all requirements of this chapter and the regula­
tions prescribed under it reladve to the document have been 
complied with.

The contents of the Federal Register shall be judicially 
noticed and without prejudice to any other mode of citation, 
may be cited by volume and page number.
Pub. L. 90-1)20, Oct. 22, 19G8, 82 Stat. 127G.

The A d  of January 27, 1905, Pub. L. No. 26 §2, 33 Stat.
GIG

Sec. 2. That there shall be a board of road commissioners 
in said district, to be composed of an engineer officer of the 
United States Army to be detailed and appointed by the 
Secretary of War, and two other officers of that part of the 
Army stationed in said district and to be designated by the 
Secretary of War. The said engineer officer shall, during the 
term of his said detail and appointment, abide in said district. 
The said board shall have the power, and it shall be their du­
ly, upon their own motion or upon petition, to locate, layout, 
construct, and maintain wagon roads and pack trails from any 
point on the navigable waters of said district to any town, min­
ing or other industrial camp or settlement ~.c i. riw™1" any
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such town, camps, or settlements therein, if in their judgment 
such roads or trails are needed and will be of permanent value 
for the development of the district; but no such road or trail 
shall be constructed to any town, camp, or settlement which 
is wholly transitory or of no substantial value or importance 
for mining trade, agricultural, or manufacturing purposes. The 
said board shall prepare maps, plans, and specifications of 
every road or trail they may locate and lay out, and whenever 
more than five thousand dollars in the aggregate shall have 
to be expended on the construction of any road or trail, con­
tract for the work shall be let by them to the lowest responsi­
ble bidder, upon sealed bids, after due notice, under rules and 
regulations to be prescribed by the Secretary of War. The 
board may reject any bid if they deem the same unreasonably 
high or if they find that there is a combination among bidders. 
In case no responsible and reasonable bid can be secured, then 
the work may be carried on with material and men procured 
and hired by the board. The engineer officer of the board shall 
in all cases supervise the work of construction and see that 
the same is properly performed. As soon as any road or trail 
laid out by the board has been constructed and completed they 
shall examine the same and make a full and detailed report 
of the work done on the same to the Secretary of War, and 
in such report they shall state whether the road or trail has 
been completed conformable to the maps, plans, and specifica­
tions of the same. It shall be the duty of said board, as far as 
practicable, to keep in proper repair all roads and trails con­
structed under their supervision, and the same rules as to the 
manner in which the work of repair shall be done, whether 
by contract or otherwise, shall govern as in the case of the 
original construction of the road or trail. The cost and expenses 
of laying out, constructing, and repairing such roads and trails 
shall be paid by the Secretary of the Treasury out of the road 
and trail portion of said "Alaska fund" upon vouchers approved 
and certified by said board. The Secretaiy of the Treasury shall, 
at I he end of each month, send by mail to each of the members 
of said board a statement of the amount available of said 
"Alaska fund” for the construction and repair of roads, and 
trails, and no greater liability for construction or repair shall
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aL any time be incurred by said board than the money available 
therefor at that Lime in said fund. The members of said board 
shall, in addition to their salaries, be entitled to receive their 
actual traveling expenses paid or incurred by them i<> *■ .ie per­
formance of their duties as members of the board.

1,8 U.S.C. §822 (1958)
The Secretary of the Interior, or such officer, or officers 

as may be designated by him, shall upon his own motion or 
upon petition, locate, lay out, construct, and maintain roads, 
trails and bridges from any point on the navigable waters of 
Alaska to and through any town, mining or other industrial 
camp or settlement, or between and through any such town, 
camps, or settlements therein, if in his judgment such roads, 
trails, or bridges are needed and will be of permanent value 
for the development of Alaska: Provided, That within incor­
porated towns only roads and bridges which are designated 
by the Secretary of the Interior as part of the through highway 
system of the Territory of Alaska may be constructed under 
this section; Provided further, That no roads or bridges within 
incorporated towns shall be maintained under this section. (Jan. 
27, 1905, ch. 277, §2, 33 Stat. 616; May 14, 1906, ch. 2458, 
§2, 34 Stat. 192; June 30, 1932, ch. 320, §1, 47 Stat. 446; July 
14, 1955, ch. 359, 69 Stat. 321.)

The Act o f June 80,1932, Pub. L. No. 218 § § 1 & 2, 47 Stat.
446

Providing for the transfer of tho duties authorized and 
authority conferred by law upon the board of road commis­
sioners in the Territory of Alaska to Lhe Department of the 
Interior, and for other purposes.

lie it enacted by the Senate and House o f Representatives 
o f the United States o f America in  Congress assembled, That 
from and after the passage of this Act Lhe duties authorized 
and authority conferred by law upon the board of road com­
missioners in the Territory of Alska, and upon the Secretary 
of War, as provided for in Lhe Act of January 27, 1905 (ch. 
277, sec. 2, 33 Stat. 016), as amended by the Act of May 14, 
1900 (ch. 2458, sec. 2, 34 Slat. 192), and Acts .supplemental 
thereto, and amendatory thereof, are hereby transferred to
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the Department of the Interior, and shall hereafLer be ad­
ministered by the Secretary of the Interior, or under his direc­
tion by such officer, or officers, as may be designated by him.

Sec. 2. The Secretary of the Interior shall execute or cause 
to be executed all laws pertaining to the construction and 
maintenance of roads and trails and other works in Alaska, 
heretofore administered by said board of road commissioners 
under the direction of the Secretary of War; and all appropria­
tions heretofore made, and now available, or that hereafter 
may be made, for expenditure by said board for meeting the 
cost of such work in Lhe Territory of Alaska, are hereby 
transferred to the Secretary of the Interior, to be thereafter 
administered in accordance with the provisions of this Act; and 
the said board is directed to turn over to the Secretary of the 
Interior all equipment, materials, supplies, papers, maps, and 
documents, or other property utilized in the exercise of such 
powers, for the use of the said Secretary in the administra­
tion of the constiuction and maintenance of roads, tramways, 
ferries, bridges, and trails, and other works in the Territory 
of Alaska heretofore administered by said board.

The A ct o f July 2k, 191,7, Pub. L. No. 229 §5 61 Stat. 418 
(amending the Act of June 30,1932, Publ. L. No. 218, 47 Stat. 
446)

To amend the Act entitled “An Act providing for the 
transfer of the duties authorized and authority conferred by 
law upon the board of road commissioners in the Territory of 
Alaska to the Department of the Interior, and for other pur­
poses", approved June 31), 1932.

lie it enacted by the Senate and House o f Representatives 
o f the United States o f Am erica in  Congress assembled, That 
the act entiLled "An Act providing for the transfer of the duties 
authorized and authority conferred by law upon the board of 
road commissioners in the Territory of Alaska to the Depart­
ment of the Interior, and for other purposes", approved June 
30, 1932 (47 Stat. 446), is hereby amended by adding at the 
end thereof the following new section:

“Sec. 5. In ail patents for lands hereafter taken up, 
entered, or located in the Territory of Alaska, and in all deeds
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by lhe United Slates herefter conveying any lands to which 
it may have reacquired title in said Territory not included 
within the limits of any organized municipality, there shall he 
expressed that there is reserved, from Lhe lands described in 
said patent or deed, a right-of-way thereon for roads, road­
ways, highways, tramways, trails, bridges, and appurtenant 
structures constructed or to be constructed by or under the 
authority of the United States or any State created out of the 
Territory of Alaska. When a right-of-way reserved under the 
provisions of this Act is utilized by the United States or under 
its authority, the head of the agency in charge of such utiliza­
tion is authorized to determine and make payment for the value 
of the crops thereon if not harvested by the owner, and for 
the value of any improvements, or for the cost of removing 
Lhe .! to another site, if less than their value.”

Approved July 24, 1947.
48 U.S.C. §321a (1958)
The Secretary of the Interior shall execute or cause to 

be executed all laws pertaining to the construction and 
maintenance of roads and trails and other works in Alaska, 
heretofore administered by said board of road commissioners 
under the direction of the Secretary of War; and all appropria­
tions heretofore made, and now available, or that hereafter 
may be made, for expenditure by said board for meeting the 
cost of such work in the Territory of Alaska, are transferred 
to the Secretary of Interior, to be thereafter administered in 
accordance with the provisions of sections 3?.la-321d of this 
title; and the said hoard is directed to turn over to the Secretary 
of the Interior all equipment, materials, supplies, papers, maps, 
and documents, or other property utilized in Lhe exercise of 
such powers, for the use of the said Secretary in Ine administra­
tion of the construction and maintenance of roads, tramways, 
ferries, bridges, and trails, and other works in Lhe Territory 
of Alaska, heretofore administered by said board. (June 30, 
1932, ch. 320, §2, 47 Stat. 446)

48 U.S.C. §821<L (1958)
In all patents for lands hereafter taken up, entered, or 

located in the Territory of Alaska, and in a11 bv the
United States hereafter conveying any lands to which i i ; ,

BW

have reacquired title in said Territory not included within the 
limils of any organized municipality, there shall be expressed 
that there is reserved, from the lands described in said patent 
or deed, a right-of-way thereon for roads, roadways, highways, 
tramways, trails, bridges, and appurtenant structures con­
structed or to be constructed by or under the authority of the 
United States or of any State created out of the Territory of 
Alaska. When a right-of-way reserved under the provisions 
of sections 321a-321d of this title is utilized by the United States 
or under its authority, the head of the agency in charge of such 
utilization is authorized to determine and make payment for 
the value of the crops thereon if not harvested by the owner, 
and for the value of any improvements, or for the costs of 
removing them to another site, if less than their value. (June 
30,1932, ch. 320, §5, as added July 24,1947, ch. 313, 61 Stat. 
418.)

Federal-Aid Highway Act o f 1970 § 138(b) Pub. L. No. 
91-605, 64 Stat. 1713 (1970)

(b) Any right-of-way for roads, roadways, highways, tram­
ways, trails, bridges, and appurtenant structures reserved by 
section 321(d) of title 48. United States Code (61 Stat. 418, 
1947), not utilized by the United States or by the State or Ter­
ritory of Alaska prior to the date of enactment hereof, shall 
be and hereby is vacated and relinquished by the United States 
to the end and intent that such reservations shall merge with 
the fee and be forever extinguished.

43 C.F.R. §101.3 (1949)
Notation of Rights-of-Way
§101.3 Notations to be made on entry papers and notice 

o f allowance, (a) In order that all persons making entry of 
public lands which are affected by rights-of-way may have ac­
tual notice thereof, the manager is directed to note upon the 
original entry papers and upon the notice of allowance of the 
application (Form 4-279) issued to the entryman, a reference 
to such right-of-way.

(b) He will make no such notation upon the final entry 
papers unless the right-of-way has been granted under an act 
of Congress which does not in terms protect the grantee
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against subsequent adverse rights, in which case he will place 
Lhe same notation as to right-of-way upon the final entry 
papers, so that Lhe reservation of the right-of-way will be made 
in the patent, when issued (23 L.D. 67).

[Reg. Nov. 3, 1909, as amended by Reg. Jan 19, 1910]

Public Land Order 601
By virtue of the authority vested in the President and pur­

suant to Executive Order No. 9337 of April 24, 1943, it is 
ordered as follows:

Executive Order No. 9145 of April 23, 1942, reserving 
public lands for the use of the Alaska Road Commission in con­
nection with Lhe construction, operation, and maintenance of 
the Palmer-Richardson Highway (now known as the Glenn 
Highway), is hereby revoked.

Public Land Order No. 386 of July 31, 1947, is hereby re­
voked so far as it relates to the withdrawal, for highway pur­
poses, of the following-described lands:

(a) A strip of land 600 feet wide, 300 feet on each side of 
Lhe centerline of the Alaska Highway (formerly the Canadian 
Alaskan Military Highway) as constructed from the Alaska- 
Yukon Territory boundary to its junction with the Richard­
son Highway near Big Delta, Alaska.

(b) A sti ip of land 600 feet wide, 300 feet on each side of 
th • center line of the Gulkana-Slana-Tok Road as constructed 
from Tok Junction at about Mile 1319 on the Alaska Highway 
t< the junction with the Richardson Highway near Gulkana, 
Alaska.

Subject to valid existing rights and to existing surveys and 
withdrawals for other than highway purposes, the public lands 
in Alaska lying within 300 feet on each side of the center line 
of all other through roads, 100 feet on each side of the center 
line on all feeder roads, and 50 feet on each side of the center 
line of all local roads, in accordance with the following 
classifications, are hereby withdrawn from all forms of ap­
propriation under the public land laws, including the mining 
and mineral-leasing laws, and reserved for highway purposes:
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Through Roads
Alaska Highway, Richardson Highway, Glenn Highway, 

Haines Highway, Tok Cut-Off.
Feeder Roads

Steese Highway, Elliott Highway, McKinley Park Road, 
Anchorage-Potter-Indian Road, Edgerton Cut-Off, Tok Eagle 
Road, Ruby-Long-Poorman Road, Nome-Solomon Road, Kenai 
Lake-Homer Road, Fairbanks-College Road, Anchorage-Lake 
Spenard Road, Circle Hot Springs Road.

Local Roads
All roads not classified above as Through Roads or Feeder 

Roads, established or maintained under the jurisdiction of the 
Secretary of the Interior.

With respect to the lands released by the revocations made 
by this order and not rewithdrawn by it, this order shall become 
effective at 10:00 a.m. on the 35th day after the date hereof. 
At that time, such released lands, all of which are unsurveyed, 
shall, subject to valid existing rights, be opened to settlement 
under the homestead laws and the homesite act of May 26, 
1934, 48 Stat. 809 (48 U.S.C. 461), only, and to that form of 
appropriation only by qualified veterans of World War II and 
other qualified persons entitled to preference under the act 
of September 27, 1944, 58 Stat. 747, as amended (43 U.S.C. 
279-284). Commencing at 10:00 a.m. on the 126th day after 
the date of this order, any of such lands not settled upon by 
veterans shall become subject to settlement and other forms 
of appropriations by the public generally in accordance with 
appropriate laws and regulations.

Public Land Order 757
Amendment of Public Land Order No. 601 of August 10, 

1949, reserving public lands for highway purposes.
By virtue of the authority vested in the President and pur­

suant to Executive Order 9337 of April 24, 1943, it is ordered 
as follows:

The sixth paragraph of Public Land Order No. 601 of 
August 10,1949, reserving public lands for highway purposes,
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commencing with the words, "Subject to valid existing rights", 
is hereby amended to read as follows:

Subject to valid existing rights and to existing surveys and 
withdrawals for other than highway purposes, the public lands 
in Alaska lying within 300 feet on each side of the center line 
of the Alaska Highway and within 150 feet on each side of the 
center line of the Richardson Highway, Glenn Highway, Haines 
Highway, the Seward-Anchorage Highway (exclusive of that 
part thereof within the boundaries of the Chugach National 
Forest), the Anchorage-Lake Spenard Highway, and the 
Fairbanks-College Highway a'e hereby withdrawn from all 
forms of appropriation under the public land laws, including 
the mining and mineral-leasing laws, and reserved for highway 
purposes.

Easements having been established on the lands released 
by this order, such lands are not open to appropriation under 
the public land laws except as a part of a legal subdivision, 
if surveyed, or an adjacent area, if unsurveyed, and subject 
to the pertinent easement.

Public Land Order 1613
Revoking Public Land Order No. G01 of August 10, 1949 

which reserved public lands for highway purposes, and par­
tially revoking Public Land Order No. 386 of July 31, 1947.

By virtue of the authority vested in the President and pur­
suant to Executive Order No. 10355 of May 26, 1952, and the 
act of August 1, 1956 (70 Stat. 898) it is ordered as follows:

1. Public Land Order No. 601 of August 10, 1949, as 
modified by Public Land Order No. 757 of October 16, 1951, 
reserving for highway purposes the public lands in Alaska ly­
ing within 300 feet on each side of the center line of the Alaska 
Highway and within 150 feet on each side of the center line 
of the Richardson Highway, Glenn Highway, Haines Highway, 
the Seward-Anchorage Highway (exclusive of that part thereof, 
within the boundaries of the Chugach National Forest), the 
Anchorage-Lake Spenard Highway, and the Fairbanks-College 
Highway, is hereby revoked.

2. Public Land Order No. 386 of July 31, 1947, so far as 
it withdrew the following-described lands, iacnui;;i  »t*»ms
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(a) and (b) in said order, under the jurisdiction of the Secretary 
of War for right-of-way purposes for a telephone line and an 
oil pipeline with appurlcnances, is hereby revoked:

(a) A strip of land 50 feet wide, 25 feet on each side of 
a telephone line as located and constructed generally parallel 
to the Alaska Highway from the AJaska-Yukon Territory boun­
dary to the junction of the Alaska Highway with the Richard­
son highway near Big Delta, Alaska.

(b) A strip of land 20 feet wide, 10 feet on each side of 
a pipeline as located and constructed generally parallel to the 
Alaska Highway from the Alaska-Yukon Territory boundary 
to the junction of the Alaska Highway with tue Richardson 
Highway near Big Delta, Alaska.

3. An easement for highway purposes, including appurte­
nant protective, scenic, and service areas, over and across the 
lands described in paragraph 1 of this order, extending 150 
feel on each side of the center line of the highways mentioned 
therein, is hereby established.

4. An easement for telephone line purposes in, over, and 
across the lands described in paragraph 2(a) of this order, ex­
tending 25 feet on each side of the telephone line referred to 
in that paragraph, and an easement for pipeline purposes in, 
under, over, and across the lands described in paragraph 2(b) 
of this order, extending 10 feet on each side of the pipeline 
referred to in that paragraph, are hereby established, together 
with the right of ingress and egress to all sections of the above 
easements on and across the lands hereby released from 
withdrawal.

5. The easements established under paragraphs 3 and 4 
of this order shall extend across both surveyed and unsurveyed 
public lands described in paragraphs 1 and 2 of this order for 
the specified distance on each side of the center line of the 
highways, telephone line and pipeline, as those center lines 
are definitely located as of the date of this order.

6. The lands within the easements established by 
paragraphs 3 and 4 of this order shall not be occupied or used 
for other than the highways, telegraph line and pipeline re­
ferred to in paragraphs I and 2 of this order except with the
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permission of the Secretary of the Interior or his delegate as 
provided by section 3 of the act of August 1, 1956 (70 Stat. 
898), provided: that if Lhe lands crossed by such easements 
are under the jurisdiction of a Federal department or agency, 
other than the Department of the Interior, or of a Territory, 
Slate or other Government subdivision or agency, such per­
mission may be granted only with the consent of such depart­
ment, agency, or other governmental unit.

7. The lands released from withdrawal by paragraphs 1 
and 2 of this order, which at the date of this order, adjoin lands 
in private ownership, shall he offered for sale at not less than 
Iheir appraised value, as determined by the authorized officer 
of the Bureau of Land Management, and pursuant to section 
2 of the act of August 1, 1956, supra. Owners of such private 
lands shall have a preference right to purchase at the appraised 
value so much of the released lands adjoining their private pro­
perty as Lhe authorized officer of the Bureau of Land Manage­
ment deems equitable, provided, that ordinarily, owners of 
private lands adjoining the lands described in paragraph 1 of 
this order will have a preference right to purchase released 
lands adjoining their property, only up to the center line of 
Lhe highways located therein. Preference right claimants may 
make application for purchase of released lands at any time 
after the date of this order by giving notice to the appropriate 
land office of the Bureau of Land Management. Lands de­
scribed in this paragraph not claimed by and sold Lo preference 
claimants may be sold at public auction at not less than their 
appraised value by an authorized officer of the Bureau of Land 
Management, provided that preference claimants are first 
given notice of their privilege to exercise their preference 
rights by a notice addressed to their last address of record in 
Lhe office in the Territory in which their title to their private 
lands is recorded. Such notice shall give the preference claim­
ant at least 60 days in which to make application to exercise 
his preference right; and if the application is not filed within 
the time specified, the preference right will be lost. Preference 
right claimants will also lose their preference righLs if they 
fail to pay for the lands within the time period specified by
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the authorized officer of the Bureau of Land Management, 
which time period shall not be less than 60 days.

8. The lands released from withdrawal by paragraphs 1 
and 2 of this order, which at the date of this order, adjoin lands 
in valid unperfected entries, locations, or settlement claims, 
shall be subject to inclusion in such entries, locations and 
claims, notwithstanding any statutory limitations upon the area 
which may be included therein. For the purposes of this 
paragraph, entries, locations, and claims include, but are not 
limited to, certificates of purchase under the Alaska Public 
Sales Act (63 Stat. 679; <18 U.S.C. 364a-e) and leases with op­
tion to purchase under the Small Tract Act (52 Stat. 609; 43 
U.S.C. 682a) as amended. Holders of such entries, locations 
and claims to Lhe lands, if they have not gone to patent, shall 
have a preference right to amend them to include so much of 
the released lands adjoining their property as the authorized 
officer deems equitable, provided, that ordinarily such holders 
of property adjoining the lands described in paragraph 1 of 
this order will have the right to include released lands adjoin­
ing such property only up to the center line of the highways 
located therein. Allowances of such amendments will be con­
ditional upon the payment of such fees and commissions as 
may be provided for in the regulations governing such entries, 
locations, and claims together with the payment of any pur­
chase price and cost of survey of the land which may be 
established by the law or regulations governing such entries, 
locations and claims, or which may be consistent with the terms 
of the sale under which the adjoining land is held. Preference 
right claimants may make application to amend their entries, 
locations, and claims at any time after the date of this order 
by giving notice to the appropriate land office of the Bureau 
of Land Management. Lands described in this paragraph, not 
claimed by and awarded to preference claimants, may be sold 
at public auction at not less than their appraised value by the 
authorized officer of the Bureau of Land Management, pro­
vided that preference claimants are first given notice of their 
privilege to exercise their preference rights by a notice ad­
dressed to their last address of record in the appropriate land 
office, or if Lhe land is patented, in the Territory in which ti-



tie to their private land is recorded. Such notice shall give the 
claimant at least CO days in which to make application to ex­
ercise his preference right, and if the application is not filed 
within the time specified the preference right will be lost. 
Preference right claimants will <ilso lose their preference rights 
if they fail to make any required payments within the time 
period specified by the authorized officer of the Bureau of Land 
Management, which time period shall not be less than 60 days.

9(a) Any tract released by Paragraph 1 or 2 of this order 
from the withdrawals made by Public Land Orders Nos. 601, 
as modified, and 086, which remains unsold after being offered 
for sale under Paragraph 7 or 8 of this order, shall remain open 
to offers to purchase under Section 2 of the act of August 1, 
1956, supra, at the appraised value, but it shall be within the 
discretion of the Secretary of the Interior or his delegate as 
to whether such an offer shall be accepted.

(b) Any Lr«nct released by Paragraph 1 and 2 of this order 
from the withdrawals made by Public Land Orders Nos. 601, 
as modified, and 886, which on the date hereof does not ad­
join privately-owned land or land covered by an unpatented 
claim or entry is hereby opened, subject to the provisions of 
Paragraph 6 hereof, if the tract is not otherwise withdrawn, 
to settlement claim, application, selection or location under 
any applicable public land law. Such a tract shall not be dis­
posed of as a tract or unit separate and distinct from adjoin­
ing public lands outside of the area released by this order, but 
for disposal purposes, and thout losing its identity, if it is 
already surveyed, it shall be treated as having merged into 
the mass of adjoining public lands, subject, however, to the 
casement so far as it applies to such lands.

(c) Because the act of August 1, 1956 (70 Stat. 896; 48 
U.S.C. 420-420c) is an act of special application, which 
authorizes the Secretary of the Interior to make disposals of 
lands included in revocations such as made by this order, under 
such laws as may be specified by him, the preference-right pro­
visions of the Veterans Preference Act of 1944 (68 Stat. 747; 
43 U.S.C. 279-284) as amended, and of the Alaska Mental
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Health Enabling Act of .Inly 28, 1956 (70 Stat. 709; 48 U.S.C. 
46-3h) will not apply to this order.

10. All disposals of lands included in the revocations made 
by this order which are under the jurisdiction of a Federal 
department or agency other than the Department of the In­
terior may be made only with the consent of such department 
or agency. All lands disposed of under the provisions of this 
order shall be subjecL to the easements established by this 
order.

11. The boundaries of all withdrawals and restorations 
which on the date of this order adjoin the highway easements 
created by this order are hereby extended to the center line 
of the highway easements which they adjoin. The withdrawal 
made by this paragraph shall include, but not be limited to the 
withdrawals made for Air Navigation Site No. 7 of July 13, 
1964, and by Public Land Orders No. 386 of July 31, 1947, 
No. 622 of December 15,1949, No. 803 of February 27, 1952, 
No. 975 of June 18,1954, No. 1037 of December 16,1954, No. 
1059 of January 21,1955, No. 1129 of April 15,1955, No. 1179 
of June 29, 1955, and No. 1181 of June 20, 1955.

Department Order 2665
Rights-of-Way for Highways in Alaska
Section 1. Purpose, (a) The purpose of this order is to (1) 

fix lhe width of all public highways in Alaska established or 
maintained under the jurisdiction of the Secretary of the In­
terior and (2) prescribe a uniform procedure for the establish­
ment of rights-of-way or easements over or across the public 
lands for such highways. Authority for these actions is con­
tained in section 2 of the act of June 30, 1932 (47 Stat. 446, 
48 U.S.C. 321a).

Section 2. Width of public highways, (a) The width of the 
public highways in Alaska shall be as follows:

(I) For through roads: The Alaska Highway shall extend 
300 feet on each side of the center line thereof. The Richard­
son Highway, Glenn Highway, Haines Highway, Seward- 
Anchorage Highway, Anchorage-Lake Spenard Highway and
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Fairbanks-College Highway shall extend 150 feet on each side 
of the center line thereof.

(2) For feeder roads: Abbert Road (Kodiak Island), Edger- 
ton Cutoff, Elliott Highway, Seward Peninsula Tram Road, 
Steese Highway, Sterling Highway, Taylor Highway, North­
way Junction to Airport Road, Palmer to Matanuska to Wasilla 
Junclion Road, Palmer to Finger Lake to Wasilla Road, Glenn 
Highway Junction to Fishhook Junction to Wasilla to Knik 
Road, Slana to Nebesna Road, Kenai Junction to Kenai Road, 
University to Ester Road, Central to Circle Hot Springs to 
Portage Creek Road, Manley Hot Springs to Eureka Road, 
North Park Boundary to Kantishna Road, Paxson to McKinley 
Park Road, Sterling Landing to Ophir Road, Iditarod to Flat 
Road, Dillingham to Wood River Road, Ruby to Long to Poor- 
man Road, Nome to Councii Road and Nome to Bessie Road 
shall each extend 100 feet on each side of the center line 
thereof.

(3) For local roads: All public roads not classified as 
through roads or feeder roads shall extend 50 feet on each side 
of the center line thereof.

Section 3. Establishment of rights-of-way or easements,
(a) A reservation for highway purposes covering the lands em­
braced in Lhe through roads mentioned in section 2 of this order 
was made by Public Land Order No. 601, of August 10, 1949, 
as amended by Public Land Order No. 757 of October 16,1951. 
That order operates as a complete segregation of the land from 
all forms of appropriation under the public land laws, including 
the mining and the mineral leasing laws.

(b) A right-of-way or easement for highway purposes 
covering the lands embraced in the feeder roads and the local 
roads equal in extent to the width of such roads as established 
in section 2 of this order, is hereby established for such roads 
over and across the public lands.

(c) The reservation mentioned in paragraph (a) and the 
rights-of-way or easements mentioned in paragraph (b) will 
attach as to all new construction involving public roads in 
Alaska when the survey stakes have been set on Lhe ground 
and notices have been posted at appropriate points along the
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route of the new construction specifying the type and width 
of the roads.

Section 4. Road maps to be filed in proper Land Office. 
Maps of all public roads in Alaska heretofore or hereafter con­
structed showing the location of the roads, together with ap­
propriate plans and specifications, will be filed by the Alaska 
Road Commission in the proper Land Office at the earliest 
possible date for the information of the public.

Right-of-Way Act of 1966
Section 1. Purpose. This Act is intended to alleviate the 

economic hardship and physical and mental distress occasioned 
by the talcing of land, by the State of Alaska, for which no com­
pensation is paid to the persons holding title to the land. This 
practice has resulted in financial difficulties and the depriva­
tion of peace of mind regarding the security of one’s posses­
sions to many citizens of the State of Alaska, and which, if 
not curtailed by law, will continue to adversely affect citizens 
of this state. Those persons who hold title to land under a deed 
or patent which contains a reservation to the state by virtue 
of the Act of June 30, 1932, ch. 320, sec. 5, as added July 24, 
1947, ch. 313, 61 Stat. 418, are subject to the hazard of hav­
ing the StaLe of Alaska take their property without compen­
sation because all patents or deeds containing the reservation 
required by that federal Act reserve to the United States, or 
the state created out of the Territory of Alaska, a right-of- 
way for roads, roadways, tramways, trails, bridges, and ap­
purtenant structures either constructed or to be constructed. 
Except for this reservation the State of Alaska, under the 
Alaska constitution and the constitution of the United States, 
would be required to pay just compensation for any land taken 
for a right-of-way. It is declared to be the purpose of this Act 
to place persons with land so encumbered on a basis of equali­
ty with all other property holders in the State of Alaska, 
thereby preventing the Inking of property without payment 
of just compensation as provided by law, and in the manner 
provided by law.

Section 2. Taking of Property Under Reservation Void. 
After the effective date of this Act, no agency of the state may



IM8

take privately-owned property by the election or exercise of 
a reservation to the state acquired under the Act of June 30, 
1032, ch. 320 sec. 5, as added July 24,1947, ch. 313, 61 Stat. 
418, and taking of property after the effective date of this Act 
by an election or exercise of a reservation to the state under 
that federal Act is void.

Section 3. Prospective Application. This Act shall not be 
construed to divest the state of, or to require compensation 
by the state for, any right-of-way or other interest in real pro­
perty which was taken by the state, before the effective date 
of this Act, by the election or exercise of its right to take pro­
perty through a reservation acquired under the Act of June 
30, i 932, ch. 320, sec. 5, as added July 24, 1947, ch. 313 61 
Stat. 418.

Section 4. Short Title. This Act may be cited as the Right- 
of-Way Act of 1966.

Section 5. Effective Dale. This Act takes effect on the day 
after its passage and approval or on the day it becomes law 
without such approval.
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APPENDIX C

UNITED STATES 
DEPARTMENT OF TIIE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Anchorage, Alaska
October 10, 1950 

Executive Order 601, August 10, 1949

Executive Order 601 of August 10,1949, established rights 
of way along highways in the Territory of Alaska by means 
of withdrawing from all forms of entry strips a specified width 
on each side of each road.

The width of the right of way along the Alaska Highway 
is 600 feet. On all other through roads in Alaska it is 300 feet, 
on feeder roads 200 feet, and on local roads 100 feet.

Although Region VII, Bureau of Land Management, had 
attempted to have easements created rather than withdrawals, 
before the actual withdrawal order was issued, we had not even 
then begun to comprehend to what extent the Executive Order 
would complicate the functions of the Bureau of Land Manage­
ment. The Bureau of Land Management gradually had begun 
to pick up momentum in the processing of various types of ap­
plications following the delegation of authority to the field. 
Depending upon our not being completely hamstrung by lack 
of funds, we could foresee the time when we could become 
reasonably current. And then it happened. Executive Order 
601 was promulgated.

First, let me point out to you, there are no withdrawals 
along the railroad track of the Alaska Railroad. That is to say 
that the right-of-way itself is an easement rather than a strip 
of withdrawn land. Patents are issued to homesteaders which 
do not interfere with the operations of the Alaska Railroad 
but yet include the land upon which the tracks are built. If, 
in the future, a portion of the track is abandoned or the railroad 
decides to adopt another course, the land upon which the track 
was first located automatically becomes the property of the 
individual in whose patent or deed it was described. There are



no 'omplicati.ms about a strip of land running up through the 
country owned by nobody.

Because of the existence of the withdrawal along roads, 
iL has ben ruled that no entry filed or initiated after August 
10, 1949, may go across the road, unless it is in the category 
of a local road with a right-of-way 100 feet wide. It has not 
been possible for Lhe Alaska Road Commission to officially 
survey all of their roads and tie them in exactly with the ex­
isting corners of the rectangular net of surveys. Until these 
roads are surveyed, it will not be possible in some cases to 
determine whether or not the road crosses a given homestead 
entry.

Before any patent or final certificate can be issued to 
homesteaders who are restricted to only one side of the road, 
it will be necessary to survey many roads and all of the 
homesteads affected by roads running through surveyed land. 
This adds a tremendous job and workload to our Division of 
Engineering. In addition, it adds a tremendous expense to the 
taxpayers.

There is accumulating in the Land Offices files of applica­
tions by veterans who have complied with the regulations and 
who now want to obtain patent. These velerans are required 
to live on the land seven months and are not required to 
cultivate. Therefore, they may make application Lo obtain pa­
tent or, technically, to make final proof at the end of their seven 
months resilience period. But these papers cannot be processed 
because withdrawal strips run through Lhe land. The veteran 
must await a survey, which may be forthcoming this field 
season and may be forthcoming next field season.

After the survey has been made on the ground, it is 
necessary for the field notes to be processed, the plats to be 
produced from the drafting boards, the completed plat to be 
sent to Washington, the plat to be approved in Lhe Washington 
office, and then returned to the proper Land Office for official 
filing. It is optimistic Lo assume that the plat will be finally 
filed in the proper Land Office within one year of the survey 
on the ground. During all of this Lime, the veteran has been 
unable to publish his final proof because his land cannot be
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adequately described in Lhe notice of publication.
The Sterling Highway, going down through the Kenai 

Peninsula gives us a specific project to discuss. The exact loca­
tion of that road was not known to the Anchorage Land Of­
fice and therefore many entries were allowed which subse­
quently proved to straddle the road. In the meantime the entry- 
men have cultivated land on one side of the road, and have 
built their improvements on the other side of the road. Under 
the prese.it rules and regulations, each entryman must elect 
which side of the road he is to take, nnd must relinquish or 
give up the land on the other side of the road. We have specific 
cases in which the road has cut across, leaving five, six or ten 
acres on one side of the road, and it is here that the entryman 
has built his house. He has cultivated and placed his fields on 
the other side of the road. As the saying goes, he is between 
the devil and the deep blue sea, and we can be of no assistance.

Then assuming that the entryman selects the portion of 
his entry which includes only ten acres or less. Under the pro­
vision of an act of 1947, the Alaska Road Commission still has 
the right to build a road through any homestead entry and 
therefore, technically, the Commission could put a road through 
the small acreage that has been left to the entryman.

Here are some specific cases:
Anchorage 0US00, Richard Teller. There are 54 acres in 

the whole application, which comprises two lots, one north of 
the other. The Sterling Highway goes through the two lots, 
from north to south, but not through the middle, rather toward 
the eastern edge, about two-thirds of the way across. Teller 
has built a small road and has planned to build his house on 
the side of the road which would force him to choose the nar­
row strip. Originally his entry extended to Cook Inlet, and 
therefore he had water frontage. Under the new regulations 
he must relinquish either the area where he planned to build 
his house, and construct a small road, and give up the portion 
fronting the water, or he must select the portion fronting the 
water and give up the area where he planned to build his house 
and which evidently has the best house site.



There is nothing in the regulations which require us to in­
vestigate every homestead. We have an example of a case 
where the homesteader had appeared to be complying with 
the regulations in good order. He was a veteran, and therefore 
was not required to cultivate. His name is Clarence E. Her­
man, Anchorage 014574. There is nothing in the records to 
indicate we should make an investigation of his homestead, 
therefore we went through the procedures which is called 
"clear listing.” That is, the Division of Land Planning indicated 
to the Land Office that a final certificate could he issued 
without further investigation or negotiating of any type. 
However, during a recent trip to that vicinity, a field examiner 
was making routine investigations of other homesteads, and 
was incidentally checking the location of the road as he went 
along. He discovered that the road goes through the homestead 
entry of Clarence E. Herman, therefore, we must backtrack 
in about everything that we have done. The Notice of 
Allowance of Herman must be vacated. Then we will have to 
have the road surveyed, and then await preparation of a supple­
mental plat. When the supplemental plat has been processed 
and finally filed in the Land Office, we must require this 
homesteader to publish again, as he already has published at 
the time he submitted his final proof. This homesteader had 
also bumped up against the regulation which affected Depart­
ment of Interior employees as he was an employee of the 
Alaska (load Commission, but happily that restriction has now 
been removed through action of the Secretary of Interior.

You will recall that the homestead regulations state that 
each qualified individual may obtain land under the homestead 
laws up to a total of 160 acres. He may take that in one entry 
or several entries. If he homesteads in one part of Alaska and 
goes Lo another part of Alaska, he may homestead again, so 
long as he has not taken up an area exceeding 160 acres. If 
a homesteader has less than 160 acres and some available land 
becomes public domain adjacent to his original holdings, under 
the regulations he can acquire this additional land if it does 
not run his total over 160 acres. He is not required to live on 
the additional land if it is contiguous to his original entry. As 
a withdrawal along a highway causes a pit—- -; i" "..-y1nn one
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side of Lhe road to be not contiguous to a piece of land on the 
other side of the road, an entryman who had 40 acres would 
have l.o make proof and complete his requirements on one side 
of the road, then go across the road and build a house on that 
side, or move his house across in order to take land only 200 
feet away from his original entry. As the regulations do not 
prevent a person from taking lands on both sides of the road 
under two entries, it merely complicates the matter by pro­
viding additional filings that must be placed on record hy an 
entryman in order to get across the road if the land is still 
available.

The regulations provide that an entryman may obtain 160 
acres, so if the land is available, the entryman may stretch his 
entry far along one side of the road until he has obtained 160 
acres. There is a serious question as to whether it is more 
undesirable to have one entry straddle Lhe road than it is to 
have one entry string along one side of the road for a mile and 
a half or two miles.

Then another complication enters into a different phase 
of the work. It appears that the withdrawals are in effect 
through the Matanuska Valley as they are elsewhere. We have 
on file several applications to purchase land. Two of them, An­
chorage 016216 and 016304, filed by Gerald Brunner and Floyd 
Rock respectively, cover only five acres each. We are assum­
ing that in this case the proposed sale may go on both sides 
of the road, but in order to know exactly how many a t . es are 
in the tract after the right of way has been deducted, it is 
necessary to survey the road to know just where it enters and 
leaves each tract, and then compute the acreage. In the mean­
time, the sales are not consummated.

We have many thousands of acres of unsurveyed lands 
through which roads are now built or will be built. There are 
claims which were staked out and are legally filed in the U.S. 
Commissioners’ offices before August 10, 1949, the date on 
which 601 was promulgated. These settlement claims, 
therefore, have precedence over the order. However, our 
surveying crews are not investigators, and as they survey down 
through the country, they are not aware of which claims
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antedate-Executive Order (501 and which do not. Therefore, 
to he on the safe side, they must prepare their plats with two 
rights of way, that which was in effect before Executive Order 
G01 and that which was in effect after Executive Order G01 
was promulgated. It may be that there was a legal claim on 
the land before August 10, 1949, but the claimant decides to 
go hack to the states and give it up. The next person who set­
tles there must stay on one side or the other of the road, and 
the wider right of way becomes effective. Let us assume that 
the claimant who was there before August 10, 1949, decides 
voluntarily that he wants to he on only on side of the road, 
and extend his claim further back Lo obtain other desirable 
lands. In effect, therefore, he gives up his claim to the other 
side of the road, and immediately the wide right of way 
becomes effective on that side, but the narrow right of way 
stays in effect on the side which the claimant retains. In no 
one given spot will anybody be able to determine what width 
Lhe right of way is without referring to official plans in the 
Land Offices.

Let us assume another situation. A claimant was situated 
within 50 feet of Lhe center line of a through road before Ex­
ecutive Order G01 was promulgated. For some reason he built 
his house within 50 feet of the road. Then he decides that he 
will have lo go back to the states, and sells his house and gives 
up his claim to another individual. This sale we will assume 
was made afler August 10, 1949. Immediately the house is in 
trespass, as it is located within the right of way, and the se­
cond claimant must move it back in order to get it on his 
homestead claim, which starts 100 feet from the center line 
of the road, if the road is a feeder road, and 150 feet from the 
center line of the road if it is a through highway. If this situa­
tion should develop along the Alaska Highway, of course, the 
man would have to move Lhe house back 300 feet from Lhe 
center line of the road.

Of course the Road Commission will straighten out many 
of the kinks in its highway system. Whenever it does that, it 
leaves strips of no man's land, which are withdrawn from en­
try. If these strips are restored to entry, the adjoining land 
owner does not have preference, but veterans of World War
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II have preference to obtain these strips of land. We have been 
advised that the withdrawal becomes effective when the Road 
Commission sets its survey stakes through the public domain. 
In some cases I would imagine that the Alaska Road Commis­
sion officials change their minds and locate the road elsewhere 
than where it was first surveyed. Then we may have a very 
real difference of opinion as to where withdrawals ac'ually do 
exist.

Previously in this memorandum, I mentioned that addi­
tional expense results from the requirement that we survey 
the roads. Each session it would be necessary to hire two 
draftsmen to keep up with the work of a field crew and to do 
a little extra work otherwise. It would take this one survey 
crew working indefinitely as we do not know how many roads 
are located within the rectangular surveys at present, or do 
we know how many roads are to be built by the Alaska Road 
Commission in the future. We are unable to estimate how many 
survey crews it actually would take to keep current with this 
work, but it is conservatively estimated that it would cost at 
least $31,000 per crew each season.

If the road rights of way were easements instead of 
withdrawals, it would not be necessary for us to delay pro­
cessing of the applications for final proof by veterans or others. 
It would not again cause us to build up a backlog which will 
extend for 2, 3 and sometime 5 years before the surveys are 
all completed. The Alaska Road Commission could change their 
rights of way under the act of July 1947, without there being 
any question as to the ownership of the land. The entryman 
would still own the land, and the Alaska Road Commission 
would have an easement across it. There would not be addi­
tional expense to the taxpayers of hiring additional survey 
crews, and there would not be the delay in the survey program 
that will result in our putting experienced men on the road 
survey work instead of on other work that requires attention.

The situation is very grave. The results of the promulga­
tion of Executive Order G01 were not foreseen, but now that 
we are operating with it. in effect, we can see it's failing, and 
we should act accordingly.





NOTICE: This opinion is subject to formal correction'before
publication in the Pacific Reporter. Readers are requested 
to bring typographical or other formal errors l to the 
attention of the Clerk of the Appellate Courts, 303 K Street, 
Anchorage, Alaska 99501, in order that corrections may be 
made prior to permanent publication.
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M A T T H E W S ,  J u s t i c e „



T h i s  a p p e a l  f o l l o w s  t h e  t r i a l  o f  a n  e m i n e n t  d o m a i n  

a c t i o n  i n  w h i c h  t h e  S t a t e  a c q u i r e d  a t h i r t y  a c r e  p a r c e l  in 

A n c h o r a g e  o w n e d  b y  R e s o u r c e  I n v e s t m e n t s .  T h e  l a n d  is  s i t u a t e d  

n e x t  t o  t h e  O l d  S e w a r d  H i g h w a y .  P r i o r  t o  t r i a l  t h e  s u p e r i o r  

c o u r t  g r a n t e d  t h e  S t a t e ’s m o t i o n  f o r  s u m m a r y  j u d g m e n t ,  h o l d i n g  

t h a t  t h e  S t a t e  a l r e a d y  h a d  a 1 0 0  f o o t  w i d e  r i g h t - o f - w a y  a l o n g  O l d  

S e w a r d  H i g h w a y .  T h i s  r e m o v e d  a p p r o x i m a t e l y  t w o  a c r e s  f r o m  t h e  

p a r c e l .  R e s o u r c e  I n v e s t m e n t s  a p p e a l s  t h i s  d e c i s i o n ,  c o n t e n d i n g  

t h a t  t h e  S t a t e  o n l y  h a d  a t h i r t y - t h r e e  f o o t  r i g h t - o f - w a y .

F o l l o w i n g  a  j u r y  t r i a l  o n  t h e  i s s u e  o f  j u s t

c o m p e n s a t i o n ,  t h e  s u p e r i o r  c o u r t  e n t e r e d  j u d g m e n t  o n  t h e  v e r d i c t  

f o r  $ 5 , 0 6 1 , 0 4 0 ,  a n  a m o u n t  m o r e  t h a n  10% l a r g e r  t h a n  t h e  t o t a l  

a m o u n t  d e p o s i t e d  b y  t h e  S t a t e ,  t h u s  e n t i t l i n g  R e s o u r c e

I n v e s t m e n t s  t o  a n  a w a r d  of- a t t o r n e y ’s f e e s  u n d e r  C i v i l  R u l e  

7 2 ( k ) .  T h e  c o u r t  a w a r d e d  R e s o u r c e  I n v e s t m e n t s  $ 1 1 5 , 0 0 0  f o r

a t t o r n e y ' s  f e e s  a n d  $ 7 6 , 8 7 7 . 1 3  f o r  c o s t s .  R e s o u r c e  I n v e s t m e n t s  

h a s  a p p e a l e d  t h e s e  a m o u n t s  c l a i m i n g  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  

i n  n o t  a w a r d i n g  a c t u a l  c o s t s  o f  $ 1 4 9 , 9 1 8 . 4 9  a n d  a t t o r n e y ' s  f e e s  

o f  $ 3 5 7 , 7 2 0 . 1 4 .

I. T H E  R I G H T - O F - W A Y  I S S U E

T h e  p r o p e r t y  i n  q u e s t i o n  w a s  a c q u i r e d  b y  R e s o u r c e

I n v e s t m e n t s  i n  1 9 6 6  f r o m  J o h n  S c h a n d e l m e i e r , t h e  o r i g i n a l  

p a t e n t e e .  S c h a n d e l m e i e r  f i l e d  h i s  a p p l i c a t i o n  f o r  h o m e s t e a d  

e n t r y  o n  M a r c h  27, 194 6 a n d  c o n t i n u o u s l y  l i v e d  o n  t h e  p r o p e r t y

t h e r e a f t e r .  H e  r e c e i v e d  t h e  p a t e n t  t o  h i s  l a n d  o n  J u n e  6, 1 9 5 1



f r o m  t h e  B u r e a u  o f  L a n d  M a n a g e m e n t  o f  t h e  U n i t e d  S t a t e s  

D e p a r t m e n t  o f  t h e  I n t e r i o r .  O n  A u g u s t  10, 1 9 4 9  t h e  S e c r e t a r y  o f  

t h e  I n t e r i o r  i s s u e d  P u b l i c  L a n d  O r d e r  (PLO) 60 1 ,  w h i c h ,  a m o n g  

o t h e r  t h i n g s ,  w i t h d r e w  f o r  h i g h w a y  p u r p o s e s  1 0 0  f e e t  o n  e a c h  s i d e  

o f  t h e  c e n t e r  l i n e  o f  t h e  O l d  S e w a r d  H i g h w a y .  T h e  w i t h d r a w a l  

w a s ,  h o w e v e r ,  s u b j e c t  t o  " v a l i d  e x i s t i n g  r i g h t s . "  T h e  q u e s t i o n  

p r e s e n t e d  is w h e t h e r  S c h a n d e l m e i e r 1s p r e - p a t e n t  h o m e s t e a d  e n t r y  

w a s  a v a l i d  e x i s t i n g  r i g h t  u n d e r  t h e  t e r m s  o f  P L O  601. I f  i t  w a s  

t h e n  P L O  601 d i d  n o t  e f f e c t  a  w i t h d r a w a l  f r o m  t h e  p r o p e r t y .

T h e  l a n d o w n e r ' s  s i t u a t i o n  i n  t h e  p r e s e n t  c a s e  is 

v i r t u a l l y  i d e n t i c a l  t o  t h a t  o f  H a n s e n  A s s o c i a t e s  i n  S t a t e  v. 

A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 6 6 7  P;. 2 d  7 1 4  ( A l a s k a  1983) (A L T A ) . 

T h e r e  t h e  o r i g i n a l  p a t e n t e e  h a d  m a d e  h i s  h o m e s t e a d  e n t r y  p r i o r  to 

t h e  i s s u a n c e  o f  P L O  6 0 1  b u t  d i d  n o t  r e c e i v e  h i s  p a t e n t  u n t i l  

a f t e r  P L O  6 0 1  . b e c a m e  e f f e c t i v e .  W e  r e j e c t e d  t h e  S t a t e ' s  

c o n t e n t i o n  t h a t  i t  o w n e d  a 100 f o o t  r i g h t - o f - w a y ,  h o l d i n g  t h a t  a 

h o m e s t e a d  e n t r y  w a s  a  " v a l i d  e x i s t i n g  r i g h t "  t h a t  w a s  e x p r e s s l y  

e x c e p t e d  f r o m  w i t h d r a w a l  b y  P L O  601 's o w n  t e r m s .  JEd. a t  724. 

T h e  S t a t e  a s k s  u s  t o  r e c o n s i d e r  t h i s  d e c i s i o n .

In  A L T A  a l l  p a r t i e s ,  i n c l u d i n g  t h e  S t a t e ,  a g r e e d  t h a t  

P L O  601 w a s  b a s e d  o n  E x e c u t i v e  O r d e r  9 3 3 7 1 w h i c h  i n  t u r n  w a s

1. E x e c u t i v e  O r d e r  9 3 3 7  p r o v i d e s  i n  r e l e v a n t
p a r t :  •

(Footnote Continued)



b a s e d  o n  t h e  P i c k e t t  A c t ,  43 U . S . C .  § 14 1  e t  s e q . I d . a t  724. 

I n  t h e  p r e s e n t  c a s e ,  t h e  S t a t e  a g r e e s  t h a t  P L O  601 i s  b a s e d  o n  

E x e c u t i v e  O r d e r  9 3 3 7 ,  b u t  a r g u e s  t h a t  t h e  E x e c u t i v e  O r d e r  is 

b a s e d  i n  p a r t  o n  t h e  P i c k e t t  A c t  a n d  i n  p a r t  o n  t h e  i n h e r e n t  

a u t h o r i t y  o f  t h e  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  t o  w i t h d r a w  

p u b l i c  l a n d s  f o r  p u b l i c  p u r p o s e s .  T h e  s i g n i f i c a n c e  o f  t h i s  

d i s t i n c t i o n  is t h a t  w h i l e  t h e  P i c k e t t  A c t  w i t h d r a w a l s  m a y  n o t  

i n c l u d e  l a n d s  e m b r a c e d  i n  a n y  l a w f u l  h o m e s t e a d  e n t r y ,  n o  s u c h  

l i m i t a t i o n  a p p l i e s  t o  w i t h d r a w a l s  m a d e  u n d e r  t h e  i n h e r e n t  

a u t h o r i t y  o f  t h e  P r e s i d e n t .

A l t h o u g h  t h e  S t a t e  m a y  w e l l  b e  c o r r e c t  t h a t  E x e c u t i v e  

O r d e r  9 3 3 7  is b a s e d  o n  t h e  P r e s i d e n t ' s  i n h e r e n t  a u t h o r i t y  as  w e l l

( F o o t n o t e  C o n t i n u e d )

A U T H O R I Z I N G  T H E  S E C R E T A R Y  O F  T H E  I N T E R I O R  T O  
W I T H D R A W  A N D  R E S E R V E  L A N D S  O F  T H E  P U B L I C  
D O M A I N  A N D  O T H E R  L A N D S  O W N E D  B Y  O R  C O N T R O L L E D  
B Y  T H E  U N I T E D  S T A T E S .

B y  v i r t u e  o f  t h e  a u t h o r i t y  v e s t e d  i n  m e  b y  
t h e  A c t  o f  J u n e  25, 1 9 1 0 ,  ch. 421, 36 S t a t .  
847 [ P i c k e t t  A c t ]  , a n d  a s  P r e s i d e n t  o f  t h e  
U n i t e d  S t a t e s , it  i s  o r d e r e d  a s  f o l l o w s :

Sec. 1. T h e  S e c r e t a r y  o f  t h e  I n t e r i o r  is 
h e r e b y  a u t h o r i z e d  t o  w i t h d r a w  o r  r e s e r v e  
l a n d s  o f  t h e  p u b l i c  d o m a i n  a n d  o t h e r  l a n d s  
o w n e d  o r  c o n t r o l l e d  b y  t h e  U n i t e d  S t a t e s  t o  
t h e  s a m e  e x t e n t  t h a t  s u c h  l a n d s  m i g h t  b e  
w i t h d r a w n  o r  r e s e r v e d  b y  t h e  P r e s i d e n t , a n d  
a l s o ,  t o  t h e  s a m e  e x t e n t ,  t o  m o d i f y  o r  r e v o k e  
w i t h d r a w a l s  o r  r e s e r v a t i o n s  o f  s u c h  
l a n d s .  . . .

( E m p h a s i s  a d d e d ) .
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;



a s  o n  t h e  P i c k e t t  A c t ,  t h a t  f a c t  i s  n o t  d e t e r m i n a t i v e  o f  t h e

m e a n i n g  o f  t h e  p h r a s e  " v a l i d  e x i s t i n g  r i g h t s "  i n  P L O  601. In

S t o c k l e y  v. U n i t e d  S t a t e s , 2 6 0  U . S .  53 2 ,  54 4 ,  67 L . E d .  3 9 0 ,  395

(1923) , t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e c o g n i z e d  t h a t  a n

u n p e r f e c t e d  h o m e s t e a d  e n t r y  w a s  w i t h i n  a n  e x c e p t e d  c a t e g o r y  o f

" e x i s t i n g  v a l i d  c l a i m s "  e x c l u d e d  f r o m  t h e  t e r m s  o f  a g o v e r n m e n t

w i t h d r a w a l  o r d e r .  T h e  c o u r t  s t a t e d :

[ T ] h e r e  is e x c e p t e d  f r o m  t h e  o p e r a t i o n  o f  t h e  
o r d e r  " e x i s t i n g  v a l i d  c l a i m s . "  O b v i o u s l y  
t h i s  m e a n s  s o m e t h i n g  l e s s  t h a n  a v e s t e d  
r i g h t ,  s u c h  a s  w o u l d  f o l l o w  f r o m  a c o m p l e t e  
f i n a l  e n t r y ,  s i n c e  s u c h  a r i g h t  w o u l d  r e q u i r e  
n o  e x c e p t i o n  t o  i n s u r e  i t s  p r e s e r v a t i o n .  T h e  
p u r p o s e  o f  t h e  e x c e p t i o n ,  e v i d e n t l y ,  w a s  t o  
s a v e  f r o m  t h e  o p e r a t i o n  o f  t h e  o r d e r  c l a i m s  
w h i c h  h a d  b e e n  l a w f u l l y  i n i t i a t e d ,  a n d  w h i c h ,  
u p o n  f u l l  c o m p l i a n c e  w i t h  t h e  L a n d  L a w s ,  
w o u l d  r i p e n  i n t o  a t i t l e .

F o r  t h e  s a m e  r e a s o n ,  it s e e m s  a p p a r e n t  t h a t  t h e  S e c r e t a r y  o f  t h e

I n t e r i o r  i n t e n d e d  t o  e x c e p t  p r e - p a t e n t  h o m e s t e a d  e n t r i e s  f r o m  t h e

o p e r a t i o n  o f  P L O  601.

W e  c o n c l u d e  t h a t  S c h a n d e l m e i e r 's e n t r y  w a s  a v a l i d

e x i s t i n g  r i g h t ,  t h e r e f o r e  n o  p a r t  o f  h i s  h o m e s t e a d  w a s  a f f e c t e d

b y  P L O  601. A c c o r d i n g l y ,  w e  R E V E R S E  t h e  t r i a l  c o u r t ' s  g r a n t  o f

s u m m a r y  j u d g m e n t  w h i c h  h e l d  t h a t  t h e  S t a t e  o w n e d  a 1 0 0  f o o t

r i g h t - o f - w a y  a l o n g  t h e  O l d  S e w a r d  H i g h w a y  a n d  R E M A N D  f o r  a

d e t e r m i n a t i o n  o f  j u s t  c o m p e n s a t i o n  a s  t o  t h e  s e v e n t y - s e v e n  f o o t

s t r i p  o f  l a n d  e x t e n d i n g  b e y o n d  t h e  t h i r t y - t h r e e  f o o t  r i g h t - o f - w a y

c o n c e d e d  b y  R e s o u r c e  I n v e s t m e n t s .

• 2 6 5 3



2
d o m a i n  c a s e s  i s  g o v e r n e d  b y  C i v i l  R u l e  7 2 (k). R e s o u r c e

I n v e s t m e n t s  is e n t i t l e d  t o  a n  a w a r d  o f  c o s t s  a n d  a t t o r n e y ' s  f e e s  

u n d e r  R u l e  72 (k) (3) b e c a u s e  t h e  a w a r d  i t  o b t a i n e d  w a s  m o r e  t h a n

3
t e n  p e r c e n t  l a r g e r  t h a n  t h e  a m o u n t  d e p o s i t e d  b y  t h e  S t a t e .  F u l l  

a t t o r n e y ' s  f e e s  a r e  t h e  n o r m  u n d e r  C i v i l  R u l e  72  (k) r b u t  t h o s e

2. R u l e  7 2 (k) p r o v i d e s :

C o s t s  a n d  a t t o r n e y ' s  f e e s  i n c u r r e d  b y  
t h e  d e f e n d a n t  s h a l l  n o t  b e  a s s e s s e d  
a g a i n s t  t h e  p l a i n t i f f ,  u n l e s s :

(1) t h e  t a k i n g  o f  t h e  p r o p e r t y  is  
d e n i e d ;  o r

(2) t h e  p l a i n t i f f  a p p e a l s  f r o m  t h e  
a l l o w a n c e  o f  t h e  m a s t e r  a n d  t h e  
d e f e n d a n t  d o e s  n o t  a p p e a l ;  o r

(3) t h e  a w a r d  o f  t h e  c o u r t  w a s  a t  
l e a s t  t e n  (10) p e r c e n t  l a r g e r  t h a n  t h e  
a m o u n t  d e p o s i t e d  b y  t h e  c o n d e m n i n g  
a u t h o r i t y  o r  t h e  a l l o w a n c e  o f  t h e  m a s t e r  
f r o m  w h i c h  a n  a p p e a l  w a s  t a k e n  b y  t h e  
d e f e n d a n t ;  o r

(4) t h e  a c t i o n  w a s  d i s m i s s e d  u n d e r  
t h e  p r o v i s i o n s  o f  p a r a g r a p h  (i) o f  t h i s  
r u l e ;  o r

(5) a l l o w a n c e .  o f  c o s t s  a n d  
a t t o r n e y ' s  f e e s  a p p e a r s  n e c e s s a r y  t o  
a c h i e v e  a j u s t  a n d  a d e q u a t e  c o m p e n s a t i o n  
o f  t h e  o w n e r .

A t t o r n e y ' s  f e e s  a l l o w e d  u n d e r  t h i s  
p a r a g r a p h  s h a l l  b e  c o m m e n s u r a t e  w i t h  t h e  
t i m e  c o m m i t t e d  b y  tht. a t t o r n e y  t o  t h e  
c a s e  t h r o u g h o u t  t h e  e n t i r e  p r o c e e d i n g s .

3. T h e  j u r y  a w a r d e d  $ 5 , 0 6 1 , 0 4 0 . 0 0 .  T h e  S t a t e  h a d  
d e p o s i t e d  $ 3 , 5 1 0 , 0 0 0 . 0 0 .
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f e e s  m u s t  b e  b o t h  r e a s o n a b l e  a n d  n e c e s s a r i l y  i n c u r r e d  t o  a c h i e v e  

j u s t  a n d  a d e q u a t e  c o m p e n s a t i o n  f o r  t h e  o w n e r .  T r i a n g l e , Inc. v. 

S t a t e / 6 3 2  P. 2 d  9 6 5 ,  9 7 0  ( A l a s k a  1 9 8 1 ) .  W e  w i l l  n o t  d i s t u r b  a 

t r i a l  c o u r t ' s  d e c i s i o n  t o  a w a r d  l e s s  t h a n  t h e  p r o p e r t y  o w n e r ' s  

a c t u a l  c o s t s  o r  f e e s  u n l e s s  i t  a p p e a r s  t h a t  t h e  c o u r t ' s  d e c i s i o n  

i s  a n  a b u s e  o f  d i s c r e t i o n .  B a d g e r  C o n s t r u c t i o n  v. S t a t e , 628 

P . 2d 921, 9 2 4  ( A l a s k a  1 9 8 1 ) .  W h e n  a t r i a l  c o u r t  d e c i d e s  n o t  t o  

a w a r d  f u l l  a t t o r n e y ' s  f e e s  a n d  c o s t s  i t  m u s t  s t a t e  i t s  reasons.' 

T r i a n g l e , 6 3 2  P . 2 d  a t  970.

A. A t t o r n e y ' s  F e e s .

I n  t h e  p r e s e n t  c a s e ,  R e s o u r c e  I n v e s t m e n t s  c l a i m e d  

a c c u a l  a t t o r n e y ' s  f e e s  o f  $ 3 5 7 >  7.20.14. T h e  s u p e r i o r  c o u r t  

d e t e r m i n e d  t h a t  $ 1 1 5 , 0 0 0 . 0 0  w e r e  r e a s o n a b l e  a n d  n e c e s s a r i l y  

incurred,. In m a k i n g  t h i s  d e t e r m i n a t i o n  t h e  t r i a l  j u d g e  i s s u e d  a 

f i v e  p a g e  w r i t t e n  o r d e r  w h i c h  e x p l a i n e d  w h y  h e  d i d  n o t  a c c e p t  t h e  

f u l l  f e e s  r e q u e s t e d .  T h e  f u l l  t e x t  o f  t h e  o r d e r  i s  s e t  f o r t h  i n  

t h e  A p p e n d i x .  T h e  m o s t  i m p o r t a n t  o f  t h e  t r i a l  j u d g e ' s  r e a s o n s ,  

a s  w e  v i e w  h i s  o r d e r ,  a r e  a s  f o l l o w s :  (1) t h e r e  w a s  a n

u n n e c e s s a r y  u t i l i z a t i o n  o f  t w o  a n d  s o m e t i m e s  t h r e e  a t t o r n e y s  a t  

t r i a l  a n d  p r e - t r i a l  p r o c e e d i n g s  a t  w h i c h  t h e  p r e s e n c e  o f  o n e  

a t t o r n e y  w o u l d  h a v e  s u f f i c e d ;  (2) t h e  t i m e  s p e n t  b y  t h e  p r o p e r t y  

o w n e r ' s  a t t o r n e y s  i n  p r e p a r i n g  f o r  t r i a l  w a s  e x c e s s i v e  in  v i e w  o f  

t h e  s t r a i g h t f o r w a r d  n a t u r e  o f  t h e  i s s u e s  t o  b e  t r i e d ;  (3) t h e  

t i m e  s p e n t  i n  r e s o l v i n g  t h e  q u e s t i o n  c o n c e r n i n g  t h e  t a k i n g  o f  t h e  

e a s e m e n t  w a s  e x c e s s i v e  a n d  n o t  r e a s o n a b l y  r e l a t e d  t o  t h e



c o m p l e x i t y  o f  t h e  i s s u e ;  (4) t h e  c l a i m  o f  $ 1 7 , 8 8 7 . 6 5  i n  

a t t o r n e y ' s  f e e s  f o r  p r e p a r i n g  m o t i o n s  f o r  c o s t s  a n d  a t t o r n e y ' s  

f e e s  w a s  n o t  o n l y  e x c e s s i v e  i n  i t s e l f  b u t  s u g g e s t e d  e x c e s s i v e n e s s  

a s  t o  a l l  o f  t h e  f e e s  r e q u e s t e d ;  a n d  (5) a t t o r n e y  R i c h a r d s '  

b i l l i n g s  f o r  t r a v e l  t i m e  t o  a n d  f r o m  A l a s k a  w e r e  u n r e a s o n a b l e  a n d  

h i s  h o u r l y  r a t e  o f  $ 1 7 5 . 0 0  w a s  a l s o  u n r e a s o n a b l e .

W e  r e g a r d  t h e s e  r e a s o n s  a s  a n  a d e q u a t e  e x p l a n a t i o n  f o r  

t h e  c o u r t ' s  d e t e r m i n a t i o n  a n d  w e  a r e  u n a b l e  t o  s a y  t h a t  t h e  

d e t e r m i n a t i o n  w a s  a n  a b u s e  o f  d i s c r e t i o n .  W e  s u g g e s t ,  h o w e v e r ,  

t h a t  t h e  t r i a l  c o u r t  r e v i e w  i t s  a w a r d  o n  r e m a n d  i n  c o n n e c t i o n  

w i t h  t h e  t h i r d  r e a s o n  l i s t e d  a b o v e ,  n a m e l y  t h a t  e x c e s s i v e  t i m e  

w a s  s p e n t  c o n c e r n i n g  t h e  q u e s t i o n  o f  t h e  t a k i n g  o f  t h e  e a s e m e n t .  

I n  l i g h t  o f  t h e  d e t e r m i n a t i o n  o n  t h e  m e r i t s  o n  t h a t  q u e s t i o n  

r e f l e c t e d  i n  t o d a y ' s  o p i n i o n ,  t h e  t r i a l  c o u r t  m a y  f i n d  t h a t  

a d d i t i o n a l  f e e s  a r e  w a r r a n t e d .

B. C o s t s

R e s o u r c e  I n v e s t m e n t s  c l a i m e d  c o s t s  o f  $ 1 4 9 , 9 0 8 . 4 9 .  T h e  

c l e r k  t a x e d  c o s t s  o f  $ 1 9 , 8 4 6 . 0 0 .  T h e  c l e r k  d i d  n o t  c o n s i d e r  

c o s t s  f o r  e x p e r t  w i t n e s s e s ,  b u t  d e f e r r e d  t o  t h e  c o u r t  c o n c e r n i n g  

t h a t  s u b j e c t .  T h e  c o u r t  a l l o w e d  c o s t s  o f  $ 7 6 , 8 7 7 . 1 3  i n c l u d i n g  

t h e  c o s t s  t a x e d  b y  t h e  c l e r k .



■

O n  a p p e a l  R e s o u r c e  I n v e s t m e n t s  c l a i m s  t h a t  t h e  c o u r t

4
e r r e d  in f a i l i n g  t o  a w a r d  c o s t s  i n  t h i r t e e n  c a t e g o r i e s :

(1) A i r f a r e s :
6 / 1 8 / 8 2  T e r v o o r e n  a i r  f a r e  f o r

T o l l e f s o n  d e p o s i t i o n  $ 4 2 6 . 0 0
7 / 2 1 - 3 0 / 8 2  R i c h a r d s  a i r  f a r e  f o r  

t r i a l  
S u b t o t a l

(2) A c t u a l  e x p e n s e s  f o r  a t t e n d i n g  
d e p o s i t i o n s  a n d  t r i a l :
T h e  c l e r k  a l l o w e d  $ 8 0 . 0 0  p e r  
d i e m  i n  l i e u  o f  a c t u a l  e x p e n s e  
a m o u n t i n g  to:

S u b t o t a l

(3) M e e t i n g  e x p e n s e s ,  t r a v e l  o f  
a t t o r n e y s ,  c l i e n t s  a n d  w i t n e s s e s  
t o  a t t e n d  p e r i o d i c  m e e t i n g s .
A p p e l l a n t s  d o  n o t  s t a t e  i n  t h e i r  
b r i e f s  t h e  t o t a l  a m o u n t  o f  t h i s  
c l a i m  b u t  r e f e r  u s  t o  A p p e n d i x  A  
o f  t h e i r  b r i e f  w h i c h  c o n t a i n s  
e i g h t  i t e m s  t o t a l i n g :
S o m e  o f  t h e s e  i t e m s  a r e  p l a i n l y  
d u p l i c a t i o n s  o f  i t e m s  i n  o t h e r  
c a t e g o r i e s .  W e  e x c l u d e  t h e  e x p e r t  
e x p e n s e s  f o r  9 / 2 - 3 / 8 0  a n d  8 / 2 1 - 2 5 / 8 0  
a n d  t h e  a t t o r n e y  e x p e n s e s  r e l a t i n g  
t o  6 / 1 7 - 1 8 / 8 2 ,  6 / 1 8 / 8 2  a n d  7 / 2 1 - 3 0 / 8 2  
a s  t h o s e  c a t e g o r i e s  a r e  s u b s t a n t i a l l y  
d u p l i c a t e d  b y  o t h e r  c a t e g o r i e s .
T h e  e x c l u d e d . c a t e g o r i e s  t o t a l :  3 , 2 3 4 . 6 0
T h u s ,  f o r  p u r p o s e s  o f  d e t e r m i n i n g  
w h a t  t h e  a p p e l l a n t s  c l a i m  
is, w e  c o n s i d e r  t h i s  c a t e g o r y  
t o  a m o u n t  t o  a c l a i m  o f  $ 7 , 9 4 7 . 5 4

7 1 4 . 9 4
$ 1 , 1 4 0 . 9 4

$ 3 , 3 0 8 . 7 5

1 , 5 0 9 . 7 8
$ 1 , 7 9 8 . 9 7

$ 1 1 , 1 8 2 . 1 4

4. R e s o u r c e  I n v e s t m e n t s  c l a i m s  t h a t  t h e  c o u r t  e r r e d  
i n  f a i l i n g  t o  a w a r d  i t s  a c t u a l  c o s t s  o f  $ 1 4 9 , 9 0 8 . 4 9 .  I t  t h e n  
d i s c u s s e s  i n  g e n e r a l  f a s h i o n  n u m e r o u s  c o s t s  t h a t  w e r e  r e d u c e d  o r  
n o t  m e n t i o n e d  b y  t h e  s u p e r i o r  c o u r t .  W e  h a v e  i t e m i z e d  i t s  c l a i m  
i n t o  t h i r t e e n  c a t e g o r i e s  f o r  e a s e  o f  d i s c u s s i o n .  C o s t  i t e m s  n o t  
d i s c u s s e d  i n  i t s  b r i e f  w e r e  d e e m e d  a b a n d o n e d .
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(4) A c t u a l  c o p y i n g  c o s t s  
A m o u n t  a l l o w e d  b y  c l e r k  
A m o u n t  o f  c l a i m

(5) L e x i s  s e a r c h  c o s t s  $ 4 4 . 0 0

(6) T e l e c o p y ,  m i l e a g e  a n d  p a r k i n g  
f e e s :  $ 1 0 8 . 7 5

(7) D O W L  E n g i n e e r i n g  s u r v e y i n g  
a n d  d r a f t i n g  w o r k  t o  v e r i f y  
t h e  s i z e  o f  t b j  t a k i n g s  
3 / 1 3 / 8 1  
5 / 2 6 / 8 1  
S u b t o t a l

(8) S o i l s  d r i l l i n g  a n d  t e s t i n g :

(9) A p p r a i s a l  c o n s u l t a t i o n s  
N o r e n e  R e a l t y  
A l a s k a  V a l u a t i o n  S e r v i c e s  
S u b t o t a l

(10) D i s a l l o w a n c e  o f  $ 3 , 0 2 0 . 0 0  
o u t  o f  $ 7 , 0 5 0 . 0 0  c l a i m e d  i n  
c o s t s  a t t r i b u t a b l e  t o  Dr.
T w e l k e r  - s o i l s  e x p e r t

(11) D i s a l l o w a n c e  o f  c o s t s  w i t h  
r e s p e c t  t o  C l i f f o r d  M o l e s  - 
a r c h i t e c t  $ 1 0 , 7 9 5 . 5 0

(12) R e d u c t i o n  i n  f e e s  a n d  c o s t s  
o f  J o h n  D a y  - a p p r a i s e r .
C l a i m e d :
A l l o w e d :
A m o u n t  c l a i m e d  o n  a p p e a l

(13) R o n a l d  H o e f e r  - a p p r a i s e r .
T o t a l  c l a i m e d :  $ 6 1 , 0 0 8 . 1 7
A l l o w e d :  3 5 , 7 8 2 . 9 2
B a l a n c e  c l a i m e d  o n  a p p e a l  $ 2 5 , 2 2 5 . 2 5

T O T A L  C O S T S  C L A I M E D  O N  A P P E A L  $ 6 2 , 8 2 3 . 5 4

f
T h e  c o u r t  g a v e  n o  r e a s o n  f o r  d i s a l l o w i n g  i t e m s  1, 3,

a n d  5 t h r o u g h  9 a n d  f o r  r e d u c i n g  i t e m s  2 a n d  4. A s  t o  t h e s e

$ 2 1 , 6 6 0 . 6 3  
1 4 , 8 5 0 . 6 3  

$ 6 , 8 1 0 . 0 0

$ 7 5 . 0 0
9 6 0 . 0 0  

$ 1 , 0 3 5 . 0 0

$ 1 , 5 2 8 . 7 5
3 8 5 . 2 6

$ 1 , 9 1 4 . 0 1

$ 2 , 3 4 5 . 0 0

$ 4 , 2 7 7 . 4 0  
3 , 6 3 8 . 8 2  

3  6 3 8 . 5 8



i t e m s  w e  r e m a n d  s o  t h a t  t h e  c o u r t  m a y  e x p r e s s  i t s  r e a s o n s  f o r  i t s  

5
a c t i o n .

T h e  c o u r t  f a i l e d  t o  a l l o w  c o s t s  f o r  t h e  J u n e  16, 1 9 8 2  

t r i p  t o  A n c h o r a g e  o f  R e s o u r c e  I n v e s t m e n t s '  s o i l s  e x p e r t ,  Dr. 

T w e l k e r .  T h i s  t r i p  w a s  f o r  t h e  p u r p o s e  o f  o n - s i t e  f i e l d  w o r k  a n d

a p p e a r s  t o  h a v e  b e e n  r e a s o n a b l y  n e c e s s a r y .  O n  r e m a n d ,  c o s ^ s  

s h o u l d  b e  a l l o w e d  f o r  t h i s  t r i p .

T h e  c o u r t  d i s a l l o w e d  a l l  c o s t s  o f  C l i f f o r d  M o l e s ,  t h e  

d e f e n d a n t s '  e x p e r t  a r c h i t e c t ,  s t a t i n g  h e  d i d  n o t  t e s t i f y  a t  

t r i a l .  T h e  c o u r t  s u b s e q u e n t l y  c o r r e c t e d  t h i s  f a c t u a l

m i s s t a t e m e n t ,  b u t  f a i l e d  t o  a w a r d  a n y  o f  Mr. M o l e s '  c o s t s  t o  

d e f e n d a n t s .  T h i s  o m i s s i o n  m u s t  b e  c o r r e c t e d  as  M r .  M o l e s '  

t e s t i m o n y  w a s  f o u n d  b y  t h e  c o u r t  t o  h a v e  b e e n  n e c e s s a r y .

T h e  t r i a l  c o u r t  d i s a l l o w e d  a t r i p  t o  A n c h o r a g e  o f  

R e s o u r c e  I n v e s t m e n t s '  a p p r a i s e r , -  J o h n  D a y ,  b e g u n  o n  N o v e m b e r  9, 

1 9 8 1 .  T h i s  t r i p  w a s  t a k e n  f o r  a p p r a i s a l  f i e l d  w o r k  a n d  a p p e a r s  

t o  h a v e  b e e n  r e a s o n a b l y  n e c e s s a r y .  O n  r e m a n d ,  t h e  c o u r t  s h o u l d  

a w a r d  c o s t s  f o r  t h i s  t r ip.

T h e  t r i a l  c o u r t  d i s a l l o w e d  e l e v e n  o f  t h e  f o u r t e e n  t r i p s

t a k e n  b y  R e s o u r c e  I n v e s t m e n t s '  a p p r a i s e r  R o l a n d  H o e f e r .  T h e

c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  c o n c l u d i n g  t h a t  n o t  a l l  o f  

t h e  t r i p s  w e r e  n e c e s s a r y .  H o w e v e r ,  w e  b e l i e v e  t h a t  t h e  c o u r t

5. T h e  c o u r t  is a l s o  a u t h o r i z e d  t o  a w a r d  a n y  o f  t h e s e  
i t e m s  i f  it  f i n d s  t h a t  t h e y  w e r e  i m p r o p e r l y  o m i t t e d  o r  r e d u c e d .
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s h o u l d  m o r e  f u l l y  e x p l a i n  w h y  t h e  f o l l o w i n g  t r i p s  t a k e n  b y  Mr. 

H o e f e r  s h o u l d  n o t  b e  a l l o w e d :  9 / 2 / 8 0 ,  t r i p  t o  A n c h o r a g e  t o

i n s p e c t  p r o p e r t y ;  4 / 1 0 / 8 1 ,  t r i p  t o  A n c h o r a g e  t o  a t t e n d  M a s t e r ' s  

h e a r i n g ;  3 / 9 / 8 2 ,  t r i p  t o  A n c h o r a g e  t o  c o n t i n u e  d e p o s i t i o n ;  a n d  

3 / 2 6 / 8 2 ,  t r i p  t o  A n c h o r a g e  to  c o n t i n u e  d e p o s i t i o n .  T h e  c o u r t  is 

a u t h o r i z e d  t o  a w a r d  c o s t s  f o r  t h e s e  t r i p s  i f  i t  d e t e r m i n e s  o n  

r e m a n d  t h a t  t h e  t r i p s  m e e t  t h e  r e a s o n a b l e  a n d  n e c e s s a r y  s t a n d a r d .

R E V E R S E D  a n d  R E M A N D E D  f o r  a c t i o n  c o n s i s t e n t  w i t h  t h i s

o p i n i o n .
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JU D IC IA L  D IS T R IC T  Hfcd In the Trial Courts
STATE O f  ALASKA THIRD DISTRICT

STATE-OF ALASKA, DEPARTMENT 
OF TRANSPORTATION & PUBLIC 
FACILITIES,

Plaintiff, I .Clerk of %  Trial Courts

vs.

29.513 Acres, more or less; 
RESOURCE INVESTMENTS, a joint 
venture, et al.,

Minnesota Drive Extension 
Project No. OF-031-2(47) 
Parcel Nos. A-104 and A-104B

Defendants.

ORDER (ATTORNEYS' FEES)

The defendant landowner moved for attorneys' fees in

the amount of $339,832.25 through August 31, 1982. Since that 

date, the landowner has requested additional attorneys' fees for 

work apparently rendered by Hughes, Thorsness, Gantz, Powell & 

Brundin in the amount of $17,887.65. The total requested through 

January 5, 1982, is presently $357,720.14.

reasonably and necessarily incurred to obtain just compensation 

for the landowner.

Even though the sums involved in the trial were large, 

this case involved a relatively simple question of just compensation 

for a .taking of approximately 40 acres at the intersection of the 

Old and New Seward Highways and O'Malley Road. Initially, there 

was a partial taking by the state which matured into a total- 

taking substantially reducing the complexity of the litigation.^"

*A full taking made it unnecessary for landowner to fully 
prepare for and prove damages to the remainder, which, according 
to landowner's counsel, reduced the complexity of the case 
significantly.

Of the total, defendant asserts-a breakdown as follows:

Richard Richards (non-resident counsel who 
participated in trial) $155,629.00

Mary K. Hughes, Steve Tervooren, and 
other attorneys in the firm 202,091.14

The landowner asserts that the amounts requested were

1 0 0 6
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According to the landowner, Hr. Richards was associated 

for the purpose of his trial expertise in the field. His rate 

charged to the landowner was $175 per hour, while the rates 

charged by Anchorage counsel were approximately one-half the 

hourly rate charged by Mr. Richards.

Counsel for landowner argues that they are entitled to 

actual attorneys' fees if the court concludes that the professional 

services were necessarily incurred to achieve just compensation 

by the landowner. The State of Alaska argues that the fees 

charged were excessive and unreasonable and not necessarily 

incurred to achieve just compensation.

This court has carefully reviewed the itemized billings 

from respective counsel to the landowners, together with'the 

affidavits in support of the motion for attorneys' fees. In 

addition, the court has given due regard to the length of this 

trial (approximately two weeks), the pretrial motions and work 

which necessarily accompanied them, the overall complexity or 

lack of complexity of the issues involved, the amount in-contro­

versy, the time spent in court and during pretrial hearings and 

conferences, and is otherwise fully informed of the circumstances 

of this case.

During the course of the trial, Mr. Richards and Ms. 

Hughes were present almost all of the time. Ms. Hughes partici­

pated in the examination and cross-examination of non-expert 

witnesses for the most part, while Mr. Richards participated in 

the examination and cross-examination of expert witnesses. Mr. 

Tervooren, additional counsel for the landowner, was present a 

portion of the time in court, sitting in the back of the room, 

but took no active role in the trial itself. Pretrial matters 

generally involved both Ms. Hughes and Mr. Tervooren. Both 

counsel appeared for practically all hearings and pretrial con­

ferences. On the other hand, Mr. Richards did not appear before 

the court until immediately before trial.
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The landowner contends that it is entitled to full com­

pensation for attorneys' fees, asserting that all fees were

agrees that the landowner is entitled to just compensation, 

including attorneys' fees, provided such attorneys' fees are 

reasonable, given all the circumstances of the case. To hold 

otherwise would essentially be giving the landowner a blank check 

which would be contrary to law and public policy.

The court finds that to award the fees requested by 

landowner would be unreasonable under the circumstances. The 

charges by attorney Richards were not reasonably necessary to 

achieve just compensation. Mr. Richards' statements show sig­

nificant charges for his professional time in route to and from 

Alaska. His hourly charges are significantly higher than what 

the court believes to be a reasonable rate charged by skilled 

Anchorage, Alaska lawyers. The case did not involve any unusual

complexity nor di'd it take a protracted length of time to try.
« •

The issues were straight forward, and while the court recognizes 

a need for preparation, the time spent in preparing for this 

trial appears excessive and not reasonably related to the issues 

presented.

road easement which was finally resolved by the trial court 

against the landowner appears grossly excessive and not reasonably 

related to the complexity of the issue which had been previously 

argued before this court on at least two other occasions and was 

pending on appeal at the time this court resolved the issue in 

the instant case.

just compensation for two and sometimes three attorneys to be 

present on behalf of the landowner at most all stages of the 

litigation.

The landowner argues that the request for fees is 

reasonable as it is less than what C.R. 82(a)(1) would permit.

-3-

necessarily incurred to achieve just compensation. The court

.Time spent in resolving the question of the taking of a

Similarly, it was not reasonably necessary to secure



The landowner argues that a Rule 82 fee calculation would lead to 

a presumed partial fee reimbursement in excess of $500,000.00, 

thus justifying at least the $357,000.00 requested.

This argument assumes, however, that the full amount 

awarded by the jury was in dispute. In reality, if a Rule 82 

calculation was made, it would have been made on not more than 

the difference between what had been deposited and what was 

eventually achieved through a jury verdict. The amount deposited 

was not disputed, had been already paid to the landowner, and 

would not have been utilized as a basis for calculation of Rule 

82 fees by this court. In fact, a good argument can be made to 

limit the Rule 82 calculation to the difference between the 

amount of the appraisal by the state and the verdict finally 

arrived at by the jury. In either case, the attorneys' fees 

under C.R. 82 would be somewhere between $80,000.00 and $150,000.00.^

Finally, the court has reviewed the filings since 

August 31, 1982, in support of the landowner's claim to an 

additional $17,887.65 in attorneys' fees. The claim is somewhat 

unsupported but it is reasonably apparent that these fees were 

incurred in the landowner's attempt to recover their costs and 

attorneys' fees. A certain pyramiding of attorneys’ fees is 

reasonably necessary to protect the landowner's rights in obtaining , 

just compensation. However, the amount claimed suggests another 

"blank check" approach to these fees as was done in the application 

for fees incurred prior to August 31, 1982.

Provided that the records were maintained in an orderly 

fashion (which I would expect to have been accomplished), appli­

cation for costs and attorneys' fees would not appear to involve 

any complexity or significant time. A compilation of the state­

ments for services rendered together with an itemization of the 

costs incurred, with a short brief, would appear to be all that

2c. R. 82 is not the controlling rule. It is used simply 
as an analogy and was not considered by the court in its deter­
mination of attorneys' fees in this case.

-4-
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was necessary to present the landowner's claims. In addition,

able and is unnecessary to the presentation of the landowner's 

application for costs and attorneys' fees.

this court awards the sum of $110,000.00 as attorneys' fees which 

were reasonably and necessarily incurred to acquire just compen­

sation through August 31, 1982. Additionally, this court finds 

that the sum of $5,000.00 was reasonably and necessarily incurred 

by the landowner to process its application for costs and attorneys' 

fees from August 31, 1982 through the present date. The sum of 

$115,000.00 shall be inserted as attorneys' fees awarded to the 

landowner in the approved form of judgment.

an appearance before the clerk at the cost bill hearing and an 

appearance before the court on the application for costs and 

attorneys' fees wtfS* required.

This court finds that almost $18,000.00 is not reason-

Having given consideration to the factors hereinabove,

DATED at Anchorage, Alaska, this _2r" day of January,

1983.

On 1/25/83 a copy of the 
foregoing was mailed to:

I  certify that on - . 3 . 2 - 3  3
a copy of this document v u  *£-< to 
E  Attorney;;) of Decord, Cr
I I  Other:Bruce Tennant, AG 

Mary Ilughes 
David Berry

Deputy CJerk
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