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Senate Committee
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Transportation
M E M O R A N D U M

To: Committer members
From: Chairman Coghill
Date: February 19, 1985
Re: SB 141, Relinquishment of rights-of-way

As the attached background information will show, SB 141 is 
intended to release the State's claim to certain portions of highway 
rights-of-way which were not clearly identified in land patents. This 
has given rise to the problem faced by many landowners who live or hold 
land adjacent to highways the State now wishes to upgrade, straighten or 
expand and who have been or could be abruptly and without compensation 
deprived of land they assumed was theirs, and which their legal 
documents have not identified as belonging to the government.

These rights-of-way were withdrawn by the federal government 
through public land orders or as a result of various Acts of Congress 
during territorial days, and did not necessarily make their way either 
to the homesteaders' patents or the district recorders' offices. This 
has subsequently caused heavy liabilities for the state's title 
insurance companies, who traditionally insure property based upon what 
has been recorded at the recorder's office, not upon what has been
published in the Federal Register.

As this problem has evolved, the State Supreme Court has ruled that
the State's claims to the rights-of-way are valid, and therefore, title
insurers are liable for any claims by the insured for takings for which 
the State has declined to compensate the property-owner. Of course, 
this presumes that the property-owner has title insurance. In the many 
instances where the property-owner does not, he or she is simply out of 
luck, and has no recourse to gain compensation.

The background material will more completely go into the history of 
the problem, however, a brief explanation of the enormous fiscal note 
may be in order. We are not sure how DOT/PF generated this much fiscal 
impact, but assume they have figured the repurchase price at top market 
value, and of the entire width of right-of-way (in other words, the 
entire 300 or 500 feet, not just the portion they will actually need to 
expand a road).

/flc-mo - &hort



I n t r o d u c e d :  2 / 8 / 8 5
R e f e r r e d :  T r a n s p o r t a t i o n

a n d  R e s o u r c e s

1 IN T H E  S E N A T E  B Y  C O G H I L L

2 S E N A T E  B I L L  NO. 141

3 I N  T H E  L E G I S L A T  IVE O F  T H E  S T A T E  O F  A L A S K A
\

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l e a s i n g  c l a i m s  of the s t a t e  to l a n d  w i t h i n

7 c e r t a i n  r i g h t s - o f - w a y ;  a nd p r o v i d i n g  f o r  a n  e f f e c t i v e

3 d a t e . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

10 * S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  F I N D I N G .  T h e  p u r p o s e  of  thi s  A ct

11 is to r e l e a s e  c e r t a i n  h i g h w a y  r i g h t s - o f - w a y  c l a i m e d  b y  the s t a t e  tha t  are

12 c a u s i n g  e c o n o m i c  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  to p e r s o n s  w h o

13 h o l d  t i t l e  to l a n d  u n d e r  a r e s e r v a t i o n  to t h e  s t a t e  by  v i r t u e  of 33 Stat.

14 616 (Act of J a n u a r y  27, 1905); 47 Stat. 44 6  (Act of J u n e  30, 1932); 48

15 U . S . C .  secs. 3 2 1 ( a )  - 327 (Act of J u l y  24, 1947); P u b l i c  L a n d  O r d e r  601, 14

16 Fed. Reg. 5 0 4 8  (1949); P u b l i c  L a n d  O r d e r  757, 16 Fed. Reg. 10, 749 (1951);

17 P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2 378 (1958); o r  D e p a r t m e n t a l

18 O r d e r  2665, 16 Fed. Reg. 10, 752 (1951).

19 *  Sec. 2. R E L I N Q U I S H M E N T  OF R I G H T - O F - W A Y .  T h e  c o m m i s s i o n e r  of  tran s -

20 p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  v a c a t e  a n d  r e l i n q u i s h  to t he a d j o i n -

21 i n g  p r o p e r t y  o w n e r s  a ny a n d  all r i g h t s - o f - w a y  f o r  a road, r o a d w a y ,  h i g h w a y ,

22 t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i t h d r a w n  o r

23 r e s e r v e d  u n d e r  33 Stat. 616. (Act of  J a n u a r y  27, 1905); 47 Stat. 446 (Act of

24 J u n e  30, 1932); 48 U . S . C .  secs. 3 2 1 ( a )  - 327 (Act of  J u l y  24, 1947); P u b l i c

25 L a n d  O r d e r  601, 14 Fed. Reg. 5 048 (1949.); P u b l i c  L a n d  O r d e r  757, 16 Fed.

26 Reg. 10, 749 (19.51); P u b l i c  L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2378

27 (1958); or D e p a r t m e n t a l  O r d e r  2665, 16 Fed. Reg. 10, 752 (1951) if the

28 r i g h t - o f - w a y  o n  t he e f f e c t i v e  d a t e  of t h i s  A c t  is n o t  p h y s i c a l l y  o c c u p i e d
I

29 b y  a road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail, b r i d g e ,  o r  a p p u r t e n a n t
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s t r u c t u r e .

* Sec. 3. T A K I N G  O F  R I G H T - O F - W A Y  W I T H O U T  J U S T  C O M P E N S A T I O N  VOID. T h e

c o m p e n s a t i o n .

*  Sec. 4. P H Y S I C A L  O C C U P A T I O N  O F  R I G H T - O F - W A Y .  (a) T h e  p r o v i s i o n s  of 

thi s  A c t  do n ot d i v e s t  the s t a t e  of its i n t e r e s t  in  a r i g h t - o f - w a y  to l a n d  

o r  r e q u i r e  c o m p e n s a t i o n  by  the s t a t e  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  o n  t he  

e f f e c t i v e  d a t e  of this A c t  by a road, r o a d w a y ,  h i g h w a y ,  t r a m w a y ,  trail, 

b r i d g e ,  or a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  the r i g h t - o f - w a y  

c r e ated, w i t h d r a w n ,  o r  r e s e r v e d  u n d e r  t he A c t s  of C o n g r e s s  a n d  the o r d e r s  

d e s c r i b e d  in  sec. 2 of this Act; n o r  do the p r o v i s i o n s  of  this A c t  d i v e s t  

t he s t a t e  of  an i n t e r e s t  in a n  e a s e m e n t  of s p e c i f i c  w i d t h  set out i n  th e  

o r i g i n a l  p a t e n t  f r o m  the s t a t e  or f e d e r a l  g o v e r n m e n t .

(b) E x p a n s i o n  b e y o n d  a n  e x i s t i n g  road, r o a d w a y ,  h i g h w a y ,  tramway, 

trail, b r i dge, or  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  the p a y m e n t  of j u s t  c o m­

p e n s a t i o n  to the o w n e r  of the land a n d  no  o t h e r  a cts o r  a c t i o n s  b y  the 

s t a t e  c o n s t i t u t e  a p h y s i c a l  o c c u p a t i o n  w i t h i n  the m e a n i n g  of t his section. 

T h e  s t a t e  h as the b u r d e n  of p r o o f  to s h o w  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  

that the p h y s i c a l  o c c u p a t i o n  o c c u r r e d  b e f o r e  th e  e f f e c t i v e  d a t e  of this 

A c t .

*  Sec. 5. A P P L I C A T I O N  TO  F E D E R A L  LAND. T h e  p r o v i s i o n s  of this A c t  do 

n o t  d i v e s t  the s t a t e  of its i n t e r e s t  in a r i g h t - o f - w a y  t h a t  a f f e c t s  land in 

w h i c h  fee t i t l e  is, on  the e f f e c t i v e  d a t e  o f  t his Act, v e s t e d  i n  t he U n i t e d  

S t a t e s  of A m e r i c a .

* Sec. 6. D E F I N I T I O N .  As u s e d  i n  this Act, " p h y s i c a l l y  o c c u p i e d "  m e a n s  

t he c o n s t r u c t i o n  of the a c t u a l  r o a dway, i n c l u d i n g  its s h o u l d e r s  a n d  d i t c h­

ing, h i g h w a y ,  tramw a y ,  trail, b r i dge, or  a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  t he 

e f f e c t i v e  d a t e  of this Act.

v a c a t e d  a nd r e l i n q u i s h e d  r i g h t - o f - w a y  u n d e r  sec. 2 of thi s  A c t  m a y  n ot be 

taken, c l a imed, a s s e r t e d ,  or u s e d  b y  the s t a t e  w i t h o u t  th e  p a y m e n t  of j u s t

SB 141 -2-
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1 * Sec. 7. R E T R O A C T I V E  A P P L I C A T I O N .  T h i s  A c t  doe s  n o t  r e l i e v e ,  alter,

2 or v o i d  a v o l u n t a r y  c o n v e y a n c e  of  a n  e a s e m e n t  i n c l u d i n g  an  e a s e m e n t  d e di-

3 c a t e d  by plat.

4 * Sec. 8. E F F E C T I V E  DATE. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  accor-
I

5 d a n c e  w i t h  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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STATE OF ALASKA 1985 LEGISLAT 
______________  FISCAL NOTE

r ^ T t SStSSION

Revision Date:

SB 141
FISCAL DETAIL .........
Agency Affected; Transportation & Public Faco1lt

REQUEST
Bill/Resolution No.    __________
Title: An Act releasing claims of Program Category Affected:_
State land within certain rights of Design and Construction __________
Sponsor: Coghill______________ way BRU, Program or Subprcgram(s) Affected:
Requestor:^
Date of Request: February 15, 1985 

EXPENDITURES/REVENUES:

OPERATING
FV 8b FY 8b FY 87 FY 88 FY 89 FY 90 |

100 PERSONAL services
200 TRAVEL
300 CONTRACTUAL
'>00 SUPPLIES
500 EQUIPMENT
500 LAND & STRUCTURES
700 GRANTS, CLAIMS
800 MISCELLANEOUS

75 75 75 75 75
1.5 15 15 15 15

1.750 1,750 1,750 1 ,750 1,750

p25.500 225,500 225,500 225,500 225,500

TOTAL OPERATING *27.. 340. 127.340 227.340 127.340 127,340

CAPITAL

REVENUE

FUNDING:
jENcrfnL ruND 
rEDERAL ’ri "IDS 
OTHER 
TOTAL

>27 qan i>27 3dn 227,340 227.340 227.340

POSITIONS:
TIlL-i lilt 
"ART-TIME 
TEMPORARY

1 1
! 1

.. . 1

ANALYSIS: Attach a separate page if necessary

See attached Analysis

Prepared By: Milton H. Phone: 465-2985
Date: teoruary 14, 1985

Distribution (by Agency preparing fiscal note) 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

Approved by Commissioner 
Agency:Department of

Date: z / r / r t



The Department of Transportation and Public Facilities opposes Senate Bill 141. 
This bill would have a major negative impact on the State of Alaska. It could 
restrict our ability to serve the public effectively and create a heavy finan­
cial burden for the State. In addition, there is a concern that, if this bill 
is enacted into law, it will jeopardize present or future federal-aid partici­
pation in highway rights of way.

The validity of these easements has been reviewed by the U.S. Supreme Court and 
the passage of this bill would reverse any legal grounds already established 
through the judicial system.

—

Dept, off Trarosportatiora 8t Public Fac ilities

Senate Bill No. 141

An Act releasing claims of the State 
to land within certain rights of way

A P P R O V E

d a t e :

BILL n o : 

t i t l e :

For further information call Susan Fleischhauer at 465-3900.



A N A L Y S I S  O F  F I S C A L  N O T E  F O R  S E N A T E  B I L L  1 4 1

T h i s  b i l l  w o u l d  r e l i n q u i s h  h i g h w a y  e a s e m e n t s  c r e a t e d  b y  t h e  f e d e r a l  g o v e r n m e n t  

u n d e r  s e v e r a l  l a w s  a n d  l a n d  o r d e r s .  M o s t  o f  t h e  h i g h w a y  r i g h t s  o f  w a y  in  t h e  

S t a t e  w o u l d  b e  a f f e c t e d .  T h i s  b i l l  w o u l d  r e l i n q u i s h  o r  v a c a t e  a l l  t h o s e  

r i g h t s  of  w a y  e x c e p t  t h o s e  p o r t i o n s  w h i c h  a r e  p h y s i c a l l y  o c c u p i e d  o n  t h e  e f­

f e c t i v e  d a t e  o f  t h e  A ct. U n d e r  t h i s  A c t ,  t h e  a d j a c e n t  l a n d o w n e r s  w o u l d  i m m e­

d i a t e l y  b e c o m e  o w n e r s  o f  t h e  a f f e c t e d  r i g h t s  of  w a y  e x c e p t  t h o s e  p o r t i o n s  b e­

t w e e n  s l o p e s  a n d  d i t c h e s .

T h e  e n a c t m e n t  o f  t h i s  b i l l  w o u l d  p u t  t h e  D e p a r t m e n t  i n  t h e  p o s i t i o n  o f  h a v i n g  

t o  p u r c h a s e  a n y  r i g h t s  o f  w a y  n e e d e d  f o r  p l a n n e d  e x p a n s i o n ,  m a i n t e n a n c e  ( b r u s h  

c u t t i n g  a n d  s n o w  s t o r a g e ) ,  p r o t e c t i o n  of  u t i l i t y  p e r m i t  a r e a s ,  p e r m i t t e d  

e n c r o a c h m e n t s ,  e tc.

T h e  c o s t  of  a l m o s t  a l l  f u t u r e  u p g r a d i n g  o r  w i d e n i n g  o f  e x i s t i n g  h i g h w a y s  a n d

t h e  b u i l d i n g  o f  p l a n n e d  h i g h w a y s  w o u l d  b e  i n c r e a s e d  d r a s t i c a l l y  b e c a u s e  of  t h e

e x p e n s e  of  a c q u i r i n g  a d d i t i o n a l  r i g h t  of  w ay. T h i s  b i l l  w o u l d  a l s o  a f f e c t  

f e d e r a l  f u n d i n g  o n  f e d e r a l - a i d  p r o j e c t s .  I t  is t he F e d e r a l  H i g h w a y  A d m i n i s­

t r a t i o n ' s  p o s i t i o n  t h a t  t h e r e  c a n  b e  no f e d e r a l  r e i m b u r s e m e n t  f o r  f u n d s  e x­

p e n d e d  b y  t h e  S t a t e  o f  A l a s k a  f o r  t h e  a c q u i s i t i o n  of r i g h t  o f  w a y  f r o m  l a n d s  

s u b j e c t  to t h e  r e s e r v a t i o n  c o n t a i n e d  i n  t h e  1 9 4 7  Act.

T h i s  f i s c a l  n o t e  is b a s e d  o n  t h e  f o l l o w i n g  a s s u m p t i o n s :

1. P r i m a r y  h i g h w a y s  n o r m a l l y  c o n t r o l  3 0 0 - f o o t  r i g h t s  of  w a y  i n  g e n e r a l  b u t

p h y s i c a l l y  o c c u p y  1 0 0  f e e t  f o r  t h e  a c t u a l  r o a d w a y .

2. S e c o n d a r y  h i g h w a y s  n o r m a l l y  c o n t r o l  2 0 0 - f o o t  r i g h t s  of  w a y  b u t  ph;'sically
as* o c c u p y  6 0  f e e t  f o r  t h e  a c t u a l  r o a d w a y .

3. T h e  S t a t e  w o u l d  h a v e  to  r e a c q u i r e  a p p r o x i m a t e l y  o n e  h a l f  t h e  r e l i n q u i s h e d  

r i g h t s  o f  w a y  f o r  p l a n n e d  e x p a n s i o n ,  m a i n t e n a n c e ,  c l e a r  z o n e s ,  u t i l i t y  

p e r m i t s ,  etc. T h i s  w o u l d  h a v e  t o  b e  d o n e  a s  e x p e d i t i o u s l y  a s  p o s s i b l e  to 

s a t i s f y  m a i n t e n a n c e  a g r e e m e n t  o b l i g a t i o n s  w i t h  t h e  f e d e r a l  g o v e r n m e n t  o n  

f e d e r a l - a i d  h i g h w a y s .
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B Y  C O G H I L L

S E N A T E  J O I N T  R E S O L U T I O N  NO. 26 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e l a t i n g  to the p a y m e n t  of j u s t  c o m p e n­

s a t i o n  to l a n d o w n e r s  f o r  c e r t a i n  r i g h t s -  

o f - w a y  a c r o s s  l a n d  i n  A l a s k a .

8 B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

9 W H E R E A S  th e  F e d e r a l  G o v e r n m e n t  c r e a * a d  c e r t a i n  r i g h t s - o f - w a y  f o r

10 h i g h w a y  p u r p o s e s  a c r o s s  l a n d  in  t h e  s t a t e  u n d e r  P u b l i c  L a n d  O r d e r  601,

11 P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c  L a n d  O r d e r  1613;

12 a nd

13 W H E R E A S  th e  r i g h t s - o f - w a y  c r e a t e d  b y  the F e d e r a l  G o v e r n m e n t  w e r e  not

14 i d e n t i f i e d  i n  the p a t e n t s  i s s u e d  to A l a s k a  h o m e s t e a d e r s  n o r  w e r e  t he

15 o r i g i n a l  h o m e s t e a d e r s  i n f o r m e d  as to th e  l o c a t i o n  or  t r u e  w i d t h  of the

16 r i g h t s - o f - w a y  c l a i m e d  f o r  h i g h w a y  p u r p o s e s  b y  th e  F e d e r a l  G o v e r n m e n t  a c r o s s

17 t h e i r  land; an d

18 W H E R E A S  th e  o r i g i n a l  h o m e s t e a d e r s  a n d  t h e i r  s u c c e s s o r s  i n  i n t e r e s t

19 h a v e  h a d  no k n o w l e d g e  of t h e  c l a i m  of the F e d e r a l  G o v e r n m e n t  to the r i g h t s -

20 o f - w a y  a l o n g  or  a c r o s s  t h e i r  p r o p e r t i e s  a nd h a v e  o f t e n  u t i l i z e d  a n d  im-

21 p r o v e d  the p o r t i o n  of the r i g h t - o f - w a y  c l a i m e d  by t he F e d e r a l  G o v e r n m e n t ;

22 and

23 W H E R E A S  the e n f o r c e m e n t  of the r i g h t s - o f - w a y  w o u l d  be  u n f a i r  to h o m e -

24 s t e a d e r s  w h o  e n t e r e d  t h e i r  p r o p e r t y  b e t w e e n  A u g u s t  1949 a n d  A l a s k a  stat e -

25 h o o d  in  1959; an d

26 W H E R E A S  th e  r i g h t s - o f - w a y  c r e a t e d  b y  t he F e d e r a l  G o v e r n m e n t  w e r e  not

27 r e c o r d e d  in a n y  t e r r i t o r i a l  o r  s t a t e  r e c o r d i n g  o f f i c e  f o r  the p u r p o s e  of

28 p u b l i c  n o t i c e ;  and

29 W H E R E A S  the r i ght to u t i l i z e  the r i g h t s - o f - w a y  f o r  h i g h w a y  p u r p o s e s

- 1 - SJR 26



1 w a s  c o n v e y e d  to t he s t a t e  in 1959; a nd

2 W H E R E A S  the U n i t e d  S t a t e s  D e p a r t m e n t  of  T r a n s p o r t a t i o n  h a s  d e c l i n e d  to

3 p a y  f e d e r a l  h i g h w a y  funds to t h e  s t a t e  to a l l o w  th e  s t a t e  to p a y  j u s t

4 c o m p e n s a t i o n  to the l a n d o w n e r s  w h o s e  p r o p e r t i e s  a r e  a f f e c t e d  b y  the r i g h t s  -

5 of-way; a nd

6 W H E R E A S  U.S. S e n a t o r  T e d  S t e v e n s  h a s  a t t e m p t e d  i n  the F e d e r a l  A i d

7 H i g h w a y  A c t  of 1970, sec. 138, to r e q u i r e  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  of

8 T r a n s p o r t a t i o n  to c o m p e n s a t e  t h e  S t a t e  of  A l a s k a  f o r  m o n e y  p a i d  as j u s t

9 c o m p e n s a t i o n  f or th e  t a k i n g  a n d  u t i l i z a t i o n  of the r i g h t s - o f - w a y ;

10 BE IT R E S O L V E D  b y  t he A l a s k a  S t a t e  L e g i s l a t u r e  t h a t  t he A l a s k a  d e l e g a -

11 t i o n  to U.S. C o n g r e s s  is u r g e d  to i n t r o d u c e  a n d  s u p p o r t  l e g i s l a t i o n  to

12 r e q u i r e  r e i m b u r s e m e n t  b y  t he U n i t e d  S t a t e s  D e p a r t m e n t  of  T r a n s p o r t a t i o n  to

13 the S t ate of  A l a s k a  f o r  m o n e y  p a i d  b y  t he s t a t e  as j u s t  c o m p e n s a t i o n  f or

14 the u se of a ny r i g h t - o f - w a y  c r e a t e d ,  e s t a b l i s h e d ,  o r  c l a i m e d  u n d e r  P u b l i c

15 L a n d  O r d e r  601, P u b l i c  L a n d  O r d e r  757, D e p a r t m e n t  O r d e r  2665, a n d  P u b l i c

16 L a n d  O r d e r  1613.

17 C O PIES of this r e s o l u t i o n  s h a l l  b e  s ent to  t h e  H o n o r a b l e  T e d  S t e v e n s

18 a n d  the H o n o r a b l e  F r a n k  M u r k o w s k i ,  U.S. S e n a t o r s ,  a n d  the H o n o r a b l e  D o n

19 Y o ung, U.S. R e p r e s e n t a t i v e ,  m e m b e r s  of t he A l a s k a  d e l e g a t i o n  i n  C o n g r e s s .
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tJNTTED S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

G E N E R A L  L A N D  O F F IC E  

WASHINGTON

IN REPLY PLEASE REFER TO T j A N  2 j) ]f939 ^—■* ---
tss~  _JL7 5i33P. -"F" . .___ _______________

T h e  D i r e c t o r ,

D i v i s i o n  o f  T e r r i t o r i e s  a n d  I s l a n d  P o s s e s s i o n s .
*

ILj d e a r  D r. G r u e n i n g :

R e f e r r i n g  t o  y o u r  m e m o r a n d u m  u n d e r  d a t e  o f  D e c e m b e r  17, 1938, 

r e l a t i v e  t o  p r o p o s e d  r e s e r v a t i o n s  f o r  t h e  c o n s t r u c t i o n  o f  r o a d s ,  

b r i d g e s ,  a n d  t r a i l s  i n  t h e  T e r r i t o r y  o f  A l a s k a ,  I w i l l  b e  g l a d  to 

c o n f e r  w i t h  y o u  o r  y o u r  r e p r e s e n t a t i v e s  a t  a n y  t i m e  y o u  m a y  s o  d e s i r e .

 £ T h e r e  . i s  a p p a r e n t l y  no  a u t h o r i t y  f o r  t h e ’ i s s u a n c e ^ o f ' a ^ R x e ' c u ^ * -
, f i v e ? o r d e r  f o r .  t h e ;  p u r p o s e - o f  i m p o s i h g ~ a ~ f o a d _r e s e r v a t i o n  u p o n  a n y  
. l a n d  in _ . t h e .  T e r r i t o r y , w h i c h  may h e r e a f t e r  p a s s  i n t o  p r i v a t e * o w n e r s h i p ,  
a n d  . 1  ..am n o t  ' p e r t a i n "  t h a t  • i t *  w o u l d  ’. b e  " n e c e s s a r y  ’ o h ^ a d y i  s a b l e - t o  r e c o m ­
mend t h e " e n a c t m e n t "  o f '  l e g i s l a t i o n '  f o r ' ' s u c l f  " p u r p o s e . - —*■—

S e c t i o n  £477, U. S .  R.  S . ,  p r o v i d e s :  "Th e r i g h t - o f - w a y  f o r  t h e
c o n s t r u c t i o n  o f  h i g h w a y s  o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  
u s e s ,  i s  h e r e b y  g r a n t e d . "  No a c t i o n  on  t h e  p a r t  o f  t h e  G o v e rn m en t  
i s  dee med  n e c e s s a r y  t o  t h e  o p e r a t i o n  o f  t h i s  s t a t u t e .  T h i s  g r a n t  b e ­
comes e f f e c t i v e  u p o n  t h e  c o n s t r u c t i o n  o r  e s t a b l i s h i n g  o f  t h e  h i g h w a y  
i n  a c c o r d a n c e  w i t h  t h e  S t a t e  o r  T e r r i t o r i a l  l a w s .  No r e s e r v a t i o n  f o r  
r i g h t s - o f - w a y  s o  a c q u i r e d  i s  i n c l u d e d  i n  t h e  p a t e n t  when  i s s u e d  f o r  
t h e  l a n d s  a f f e c t e d .  (26 L .  D.  4 4 ^ ) *

The  a c t s  o f  J a n u a r y  27, 1 9 ^ 5  ( 3 3  S t a t .  G l 6 ) ,  a n d  K ay  14 , 1906 
(34 S t a t .  192) ,  i n c o r p o r a t e d  i n  s e c t i o n s  321 t o  337 i n c l u s i v e ,  o f  
T i t l e  48 U.  S .  C . ,  p r o v i d e s  f o r  t h e  c o n s t r u c t i o n  a n d  m a i n t e n a n c e  o f  
r o a d s ,  t r a i l  s . ^ a n d . , ' b r i d g e s , - b y ^ t h e . . b e a r d , o f  ̂ r o a d _ c o m m i s s l o n e r s . .  -■ n

J o h n s o n  t6!? ?



l a n d s  a f f e c t e d ,  u p o n  t h e  f i l i n g  o f  p r o f i l e  m a p s  s h o w i n g  t h e  l o c a t i o n  

o f  t h e  r o a d  i n  a c c o r d a n c e  w i t h  i n s t r u c t i o n s  o f  t h e  D e p a r t m e n t  of  

J u l y  8, 1°30.

S e c t i o n  17 o f  t h e  a c t  o f  N o v e m b e r  9» (42  S t a t .  2 1 2 ) ,  p r o ­

v i d e s  f o r  t h e  g r a n t i n g  o f  p u b l i c  l a n d s  o r  r e s e r v e d  l a n d s  o f  t h e  

U n i t e d  S t a t e s  f o r  F e d e r a l  A i d  H i g h w a y s .  G r a n t s  u n d e r  t h i s  s t a t u t e  

m a y  b e  a c q u i r e d  b y  t h e  f i l i n g  o f  m a p s  i n  a c c o r d a n c e  w i t h  t h e  r e g u l a ­

t i o n  t h e r e u n d e r  a n d  t h e  a p p r o v a l  o f  s u c h  m/ips b y  t h e  S e c r e t a r y  o f  

t h e  I n t e r i o r .  A  r e s e r v a t i o n  f o r  r i g h t s - o f - w a y  a c q u i r e d  u n d e r  t h i s  

s t a t u t e  i s  i n c o r p o r a t e d  i n  t h e  p a t e n t  i s s u e d  f o r  t h e  l a n d s  a f f e c t e d .

T h e  w i d t h  o f  t h e  r i g h t s - o f - w a y  w h i c h  m a y  b e  a c q u i r e d  u n d e r  t h e  

a b o v e - m e n t i o n e d  s t a t u t e s  is  n o t  s p e c i f i e d .  T h e  w i d t h  o f  r i g h t s - o f -  

w a y  e s t a b l i s h e d  u n d e r  s e c t i o n  2477 g o v e r n e d  b y  t h e  l a w s  o f  t h e  

S t a t e s  o r  T e r r i t o r i e s  ( 2 2  L. D. 1 4 5 ' *  w i d t h  o f  r i g h t s - o f - w a y

f o r  r o a d s  o r  h i g h w a y s  e s t a b l i s h e d  o r  c o n s t r u c t e d  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  a c t s  o f  J a n u a r y  27, I 905, a n d  K a y  14 , 1906, o r  a c q u i r e d  u n d e r  

s e c t i o n  17  o f  t h e  F e d e r a l  A i d  H i g h w a y  A c t  o f  N o v e m b e r  9, I 92I ,  w o u l d  

s e e m  t o  b e  a m a t t e r  o f  d i s c r e t i o n  a s  t o  w h a t  is  d e e m e d  r e a s o n a b l y  

n e c e s s a r y  f o r  t h e  c o n s t r u c t i o n  a n d  p r o p e r  m a i n t e n a n c e  o f  t h e  p a r t i c u ­

l a r  r o a d  o r  h i g h w a y  a n d  g o v e r n e d  b y  t h e  v/idth a s  s u r v e y e d  a n d  s h o w n  

o n  t h e  p r o f i l e  m a p s ,  t h e  m a p s  b e i n g  e v i d e n c e  o f  t h e  r i g h t - o f - w a y  a n d  

t h e  b a s i s  f o r  i n s e r t i o n  o f  t h e  r e s e r v a t i o n  in  a n y  s u b s e q u e n t  p a t e n t  

f o r  t h e  l a n d s  a f f e c t e d .

7.1th r e s p e c t  t o  t h e  i l l u s t r a t i o n s  g i v e n  i n  t h e  c o r r e s p o n d e n c e

a c c o m p a n y i n g  y o u r  l e t t e r ,  it a p p e a r s  q u i t e  c e r t a i n  t h a t  n e i t h e r  a n

E x e  c u t i v e ^ o r d e r .  nor. l e g i s l a t i o n ^ c o u l d  a f f o r d  an y j r e l l e f T 5 " o t h a n

£o£c(s7".a r i g h t - o f - w a y  ., o v e r  . a n , a r e a  ‘v ; h i c h i s , ' e m b r a c e d  „in. a n”en t r y ,  I

l e g a l l y  i n i 1 1 a t e d ' a n d ' m e i n t  a i n e d :  a c c o i q | i h g ^ t o . ; l a w ; r i s ~ e l t h n r " j y . ,a g r e ej

'ment w i t h  t h e " p a r t y  h a v i n g  t h e  e n t r y  o r ' t h r o u g h  ' c o h d e m h a t i o n  p r o c e e d - /
l, ' • —-<i ~ -.......  .— ■ ------- -— »■■ ■■ -- ------------------  -J
i n g s r “

\
T h e  c o r r e s p o n d e n c e  a c c o m p a n y i n g  y o u r  l e t t e r  i n d i c a t e s  t h a t  y o u  

a r e  f a m i l i a r  w i t h  t h e  i n s t r u c t i o n s  i s s u e d  b y  t h e  D e p a r t m e n t  o n  J u l y  

8, I 93O, i n  r e g a r d  t o  t h e  i n c l u s i o n  o f  r e s e r v a t i o n s  f o r  r o a d s  c o n­

s t r u c t e d  b y  t h e  G o v e r n m e n t  i n  a l l  c a s e s  w h e r e  r i g h t s  o f  p e r s o n s  s e e k­

i n g  t o  a c q u i r e  t i t l e  t o  a n y  o f  s u c h  l a n d s  w e r e  i n i t i a t e d  s u b s e q u e n t  

t o  t h e  c o n s t r u c t i o n  o f  t h e  r o a d .  I n  o r d e r  t o  p u t  i n t o  e f f e c t  t h o s e  

r e g u l a t i o n s ,  t h i s  O f f i c e  m u s t  b e  f u r n i s h e d  w i t h  m a p s  a n d  f i e l d  n o t e s  

o f  a l l  c o n s t r u c t e d  r o a d s  a s  w e l l  a s  t h o s e  h e r e a f t e r  c o m p l e t e d ,  so

p r e p a r e d  e s  t o  m a k e  it p o s s i b l e  t o  h a v e  p r o p e r  n o t e s  p l a c e d  o n  t h e  

t r a c t  b o o k s  a n d  a d e q u a t e  r e s e r v a t i o n s  i n s e r t e d  in p a t e n t s .  A s  is



a l s o  i n d i c a t e d  b y  y o u r  c o r r e s p o n d e n c e ,  t h i s  m a t t e r  v3 .s c a l l e d  t o  
t h e  a t t e n t i o n  o f  t h e  S e c r e t a r y  o f  War b y  t h e  D e p a r t m e n t  o n  S e p t e m b e r  
3, 1930,  b u t  u p  t o  t h i s  t i m e  n o  maps  o r  f i e l d  n o t e s  p e r t a i n i n g  t o  
c o n s t r u c t e d  r o a d s  o r  r o a d s  h e r e a f t e r  t o  b e  c o n s t r u c t e d  h a v e  b e e n  
r e c e i v e d  i n  t h i s  o f f i c e .

We s h a l l  b e  g l a d  t o  go i n t o  t h e s e  m a t t e r s  m o r e  f u l l y  i n  t h e  
c o n f e r e n c e  t h a t  y o u  h a v e  p r o p o s e d .

The e n c l o s u r e  a c c o m p a n y i n g  y o u r  l e t t e r  i s  r e t u r n e d  h e r e i v i t h .

Very  t r u l y  y o u r s ,



■ w
. '

d \ X - / 0 ,

I  e n o l o s e  a  d r a f t  o f  a  b i l l  *To araend a n  a a t  e n t i t l e d  'A n  A c t  
p r o v i d i n g  f o r  t h e  t r a n s f e r  o f  th #  i n t i s *  a u t h o r i s e d  a n d  a u t h o r i t y  
c o n f e r r e d  b y  la w  u p o n  t h *  b o a r d  o f  r o o d  c o E n i * * i o n s r s  i n  t h e  T e r r i ­
t o r y  o f  A la s k a  t o  t h e  D e p a r tm e n t  o f  t h a  I n t a r i o r ,  a n d  f o r  o t h e r  
p u r p o s e * * |  a p p r o v e d  J u n e  50 , 1932"*

T h a  p u r p o s e  o f  t h e  p r o p o s e d  l e g i s l a t i o n  i *  t o  p r o t e c t  t h e  i n ­
t e r e s t *  o f  t h e  U n i t o d  S t a t e *  i n  c o n s t r u c t i n g  r o a d s  i n  t h e  T e r r i t o r y  
o f  A la s k a  b y  p r o v i d i n g  a  r i g h t- o f - w s y  o n  l a n d * ,  cow  p u b l i c  d o a a l n ,  t o  
v h i o h  p a t e n t s  n a y  i n  t h e  f u t u r e  b e  i s s u e d *

T h e  A la s k a  H oad  C o c r d s a l o n ,  o p e r a t i n g  u n d e r  th e .  D e p a r t e s n t  o f  t h e >  
I n t e r i o r  b y  v i r t u *  o f  t h *  A o V  a p p r o v e d  J u n e  30 i" 1932 (47 S t a t i  448},.»-  
and " f i n a n c e d  b y  f o d a r e l ‘a p p r o p r i a t i o n s ,  i * ’e n g a g e d  i n  t h e  c o n s t r u c t  i o n  
iand n t i i n t o n a n o e  o f  r o a d e ,  r o a d w a y s ,  h ig h w a y * ,  t r o s s a y a ,  t r a i l s ,  b r i d g e s ,  
a n d  j s t h o r  j i i n i i a r / w o r k s  i n  t h a t  p o r t i o n  o jf A l a s k a  o u t s i d e  t h *  n a t i o n a l '  
f o r e s t  * • ” The' g r e a t e r  p a r t  o f  th #  a r e *  _gn. w h ic h ', ' th *  ' . o p e r a t i o n *  o f  XhaJ 
A la s k a  .H oad  < ^ i ^ * s i < m t a ^ ^ f l 0 ^ u c t e 4 / . ' i » .  p u b liO ;.d on a in ,'.'^ § i^ _ ’J i ^ _ l o c a - i  
fionjof ̂‘r i g h ' t a & o f ^ n y  o n  s u c h  l a n d *  p r e s e n t s  n o  p r o b l e n  g r o w in g  o u t /  
o f ' pH . Y at  i" o w h e r s h i p r ^ '  To r ~ t h a “p r o p a r ' I n b e t  i o n  o f ' t h e  r o o d  a n d  i n  t h e  
i n t e r e s t  o f  p u b l i c “ a e r v i c «  i t  i *  n e c e s s a r y  i n  so e »  c a s e s ,  h o w e v e r ,  t o  
e r o s s  l a n d *  t o  v h i o h  t i t l e  h a s  p a s a o d  f r o n  t h e  U n i t e d  S t a t e s *  T h e s e  
i n s t a n c e #  a r e  b e c o d n g  c o r e  c u n a r o u a  a *  t h e  p o p u l a t i o n  o f  t h e  T c r r l -  
t o r y  i n q r e a s e * ,  p b t * i n I a g ~ H g £ t e ' ^ f ^ w s y  . a c r o a *  p r i r a t e l y  o w n ^ d ^ I a rZ a  

( b a S f l i f T ^ m s a b a r  . .o f  c a s e *  p ^ s e n t e d _ d l f f i o u l t i a * 7 c  a i l i n g  f o r ^ u r i '"*/ 
a c t i c n '.and  r s ' c r u l r l c g - . t h e " g x p c i d ' i t u r e  o f  y H 8 ra l ' ' ' f u h d « 7 - - ~ ^ * ‘' T“  "

I t  1* p r o p o s e d ,  t h e r e f o r e ,  t h a t  i n  a l l  p a t e n t s  f o r  l a n d s  h s r e -  
a f t s r  t a k e n  u p  i n  t h e  T e r r i t o r y  t h e r e  s h a l l  b e  i n s e r t e d  *  p r o v i s i o n  
r e s e r v i n g  t o  t h a  G o r e m a s n t  • r i g h t- o f - w a y  f o r  r o a d s ,  r o a d w a y s ,  h i g h ­
w a y s ,  t r a x w e y s ,  t r a i l * ,  b r i d g e *  a n d  a p p u r t e n a n t  w o rk *  o r  s t r u c t u r e s  
c o n s t r u c t e d  o r  t o  b e  c o n s t r u c t e d  b y  t h e  a u t h o r i t y  o f  t h e  U n i t e d  
S t a t e s *  A p r o v i s i o n  a o c o n p l l s h i n g  t h i s  s a y ,  i t  i *  t h r o u g h t ,  b e  i n ­
s e r t e d  a a  a n  a n e n d n o n t  t o  S e c t i o n  2 o f  t h *  A c t  a p p r o v e d  J u n a  50 , 1952, 
s u p r a . , e n d  t h e  d r a f t  o f  t h e  b i l l  v h i o h  I  t r a n s n i t  h a s  b e e n  w r i t t e n

(Cfc.ES HHO



a c c o r d in g ly .  Tha proposed aseadracmt la  • I r o i lu r  to  th e  p r o v is io n  o f  

tho  .\o t o f  August 50 , 1890 (£ 6  B t u t a  5 9 1 ), which, re s o rro d  r i g h t s - o f -  
way f o r  c a n a ls  cm la n d *  w e st o f  th o  on* h un d red th  n a r id la n  and i s  a ls o  
a ijw ilu r  to  th o  p r o v is io n s  o f  th o  A c t o f  lia ro h  1 £ , 1914 (58  S t e t ,  5 0 5 ), 
in  w hich r ig h t s - o f - w a y  f o r  r a i lr o a d s  wero reo erT o d  to  th o  U n ito d  S ta te s  
i n  a l l  p a te n t*  f o r  la n d s  t h e r e a f t e r  ta k e n  op i n  th o  T e r r i t o r y  o f  A la s k a ,

Tho D ir e c t o r  o f  th e  Bureau o f  th e  Budget has in fo  rood a t  t h a t  
th e re  i s  no o b j e c t i o n  to  th e  p r e s e n ta t io n  o f  th e  proposed l e g i s l a t i o n
to the Congress,

v _  /  S e c ro ta ry  o f  th o  I n t e r io r *PflGjabc

S n c losu re  1446381,

t



U N I T E D  S T A T E S

D E P A R T M E N T  O F  T H E  I N T E R I O R

O F F I C E  O F  T H E  S E C R E T A R Y  

DIVISION O F  TERRITORIES A N D  ISLAND POSSESSIONS

W a s h i n g t o n

February 4, 1943.

HSMORANDUH for Hr, Thoron:

The following is an outline of the background in this matter:

p ml IM I 1 I ■ BP̂——  . m B
 ,_Ihe_ purpose of _therproposed le^slatlorriir.to 'protect 'the^xnterests^ofT

the United S t a t e s ^ c o n s t r u c t i n g  roads in, the Territory ofTfclal&a '^.-reserv­
ing . a'right-'of-Kag "on land a,"'now public domain, .to which patents'may in the^’ 
future be issued,— * r 1 ' c ' r d " m - ^  ^ — 11 “ * ^  —

The Alaska Road Commission, operating under the Department of the Interior 
by virtue of the Act approved June 30, 1932 (47 Stat. 446), and financed by 
Federal appropriations, is engaged in the construction and maintenance of roads, 
roadways, highways, tramways, trails, bridges, and other similar works in that 
portion of Alaska outside the national forests. The greater part of the area 
on which the operations of the Alaska Road Comds s i o n  are conducted is public 
domain, and the location of rights-of-way on such lands presents no problem grow­
ing out of private ownership. For the proper location of the road, and in the 
interest of public service, it is necessary in some cases, however, to cross 
lands to which title has passed from the United States. These instances are be­
coming more numerous as the population of the Territory increases. Obtaining 
Irighta-of-way across privately-owned lands has in a number of cases presented 
difficulties, calling for court action and requiring the expenditure of Federal 
funds.

A case of this kind occurred two or three years ago in connection with the 
construction of a bridge across a stream adjoining a certain privately-owned 
Wining claim. The owner of the land claimed that his property was very valuable 
because of a placer gold mine, and asked an exorbitant price for the right-of- 
pay necessary in connection with the construction of the bridge. This resulted 
In considerable delay and expense. As a consequence of this and other like 
instances, the Alaska Road Commission, the Governor of Alaska, and Hr. Parks, the 
Cadastr^al Bigineer of the Land Office, became convinced that legislation to 
deserve rights-of-way in future patents of land taken from the public domain, is 
desirable.

In response to a request from the Road Commission, the proposed legislation 
Was drafted in this Division and submitted’ to the Department for consideration.
It wa3 discussed at a meeting of the Department Legislative Committee, which did 
dot approve favorable action on the bill, presumably because of questions raised 
*Ln the meeting as to whether legislation of this kind would not have a tendency 
to retard settlement in Alaska. Suggestion was also made that the bill should 
provide l'or payment of damages to crops and improvements on rights-of-way when



utilized by the United States. Such a provision is Included in the most 
recent draft of the bill. As stated in Mr. Page's memorandum of September 18, 
apparently it was the opinion of the Legislative Committee that the bill was 
not of sufficient importance to justify its submission to Congress at that time, 
as such action might have resulted in deferring more urgent Alaska legislation 
which the Department proposed to submit.

In view of the foregoing, the bill was not submitted to the last session 
of Congress, and apparently it is again up for consideration in connection with 
the legislative program of the Department for the present session.



U N I T E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

BUREAU OF LAND MANAGEMENT 
Anchorage, Alaska

September 1^, I1

C o l m e l  John Noyes 
Commissioner of Roads 
Alaska. Road Ccernsslon 
Juneau, Alaska

Dear Colonel Noyes:
WHD

Reference is made to tbs letter from Hr. Ike P. Taylor, Chief ; |
Engineer, Alaska Road Commission, dated July 28, 1948, in which he * — .. —  i
states in reference to our memorandum of July 25, that:

"One print each of the plans of all the new reads we hare 
located in the past few years bare been forwarded to your 
Office. Please advise if it is now necsstary for the 
Alaska Road Commission to submit thr'e additional prints of 
these maps to the District Land Offices concerned with th* 
written application, as outlined in your memorandum.

"For your information, the plan maps of our road locations 
are on a scale of 400 feet to the inch and cne print to cover 
a road location such as that, for instance, from the Forest 
Boundary to Homer on the Konai Peninsula, 129 miles, would 
require approximately 320 square feet of blueprinting. The 
three seta required in your memorandum would total approximately 
1,000 square feet."

An examination baa been made of the more recent maps of highways 
filed by the Alaska Road Commission, namely, those of the Fairbanks- 
Chena Hot Springs, Paxaoa-McKlnley Park, and the Forty Mile roads. These 
maps are excellent for general information, b T ^ t h ^  ap''bot showjihj^ 
width or_ the_lateral^limita, of. the-right-of-^yf^tl^  ̂ ;Ution~to. the 

legal subdivisions _ o f t  be; public ;lands ;wbere^surveyediv{^^'ma^'3^r^?»_^ 
|herefofe incomplete for the' purpose ~of jiot atian' o f t  be _tract book records 
.under departmental Instructions-'.of January-13, \ 1916 (44 L.D. 513)/'**’c o d -  

templated b y’our: memo randum*'of"^uly‘25j~1949. Dole's s“ the "lateral limits 
are shown, where the lands are surveyed, it cannot be definitely determined,
• for the purpose of posting, what subdivisions are affected.

As stated by Mr. Taylor, the maps in question are prepared on a scale 
Of 400 feet to the inch. For your purposes these are excellent work scale maps, 
but for use in district land offices they pose a difficult problem of filing and 
handling, and the general scale as provided in the Department's rights-of-way



regulations (43 CFR, Parts 244 and 245) is 1000 and 2000 feet to the inch.
If this scale is adopted by the Alaska Road Caanission, it vould reduce 
the length and size of the maps and effect a considerable saving in filing 
space.

We greatly appreciate your sending seme of your work caps which have 
been used in connection with land classification work. These, we believe, 
are not in the form that can be efficiently used for filing in th# District 
Land Offices.

  In connection herewith, attention is called to t s act of June 30^7
ri932T(47 Stat. 446, 46 U.S.C. Sec. 321a, seq.), under which the“Alaska Road 
Commission is authorized to ccoBtruct_jroada_a-nd .highways over public.lands 
in^Alaska... v This~act contemplates :that"naps~bf definite location of roads/ 
so^'cqnstructed shall,be.filed_with..the Bar-tan of Land Management.—  Obviously, 
the authority to construct roads as provided by the act, necessarily, by im­
plication if not otherwise, authorizes the right to appropriate the rights-of- 
way for such roads. It is therefore believed that if the mape of the rights- 
of-way for the roads and highways constructed or established under authority 
of the 1932 act, showing the width of the rights-of-way appropriated, were 
filed and recorded in the District Land Office, in accordance with instructions 
of January 13, 1916 (44 L.D. 513), that the Government's rights in and tc 
the roads and rights-of-way would be amply protected under the act as well 
as R.S. 2477 (43 U.S.C. Sec. 932), without the necessity of any withdrawals.

7ery truly yours.

Regional Administrator

AB/fp



I I N I T F H  F T A T h . q^ 2 ^ '  . U N I T E D  S T A T E S

D E P A R T M t  T  O F  T H E  I N T E R I O R

AL A S K A  R O A D  COMMISSION

J u n e a u . A l a s k a

December 1, 19^9

*r. J u m  P. Davie, Director
Division of Territories and Island Possessions
Departaent of the Interior '
Yashington 2 5 , D. 6.

K j  d w r  Xr. Baris l

At a recent Beeting with Xr„ Lowell Puckett, Regional 
Administrator, Bureau of Lend Xaaagement, tbe nethod of handling 
withdrawals or reserrations for roads rights-of-way m  folly 
discussed.'

The i m ediate problem is our deficiency in accurate saps 
of old roads which are required by the District Land Offices in 
connection with locating entrynan and in issuance of patents.

It was brought out by Mr. Puckett that because of the 
language of Public Land Order 601, all entries in surveyed. areas 
affected by a road Bust be'United to one side only of the existing 
road.* This is because the order used the word, •withdrawn* and the 
Screen of Land Management has ruled that no new entry can be nade 
corariag noncontiguous areas. One solution of tha problem hat been 
proposed by Xr. Puckett to his Yashington office. Under Land Decisions 

Tolune U 3 , page 5 5 1 * it was held that a right-of-way withdrawal did not 
render the tracts lying on opposite sides of the withdrawn strip non­
contiguous, and an entry embracing both sides of such strip should be 
allowed. I desire to strongly support Rr. Puckett’s request and urge 
favorable consideration. Application of this decision would avoid Bruch 
present confusion. 3y the tine entrynen apply for patents in future, 
it is planned to have available In the District Land Offices accurate 

aaps of our roads.

S
B  believe th* best solution.of3^i*^Pro'tll«m  would’he- a - ^  
revision of Public JLand Order 501>-to •chan^^he-.laaguege. to.-.read J"i^» 

hereby reserved, froa ̂ all_foias of appropriation®^ This language .''would* 
ife in accordance with the'act-of July 2b,-19^+7 (Pah.- L a y  229 r SOth Cong., 
Ist-SessionrbS U.S.Cs7-19b6-Id.-r Supp.-1-,-321D)_. It l s o u r  content 1 o3 '' 
that"thir TavTwas'TntendeBHEo ay0I'd; the^difficulty o f ., deterniining. forj?^ 
eAch entry" or natent-the-exaci--iocatioa of- the" road. - The act provides in.

  '  - — £  _ * » ---------  i.j- 1 i .---- iT.—   --------  ---- ---—------  *
P***J

■In all patents for lends hereafter taken up, entered, or 
located In the Territory of Alaska, and in all deeds by the 
United States hereafter coursying any lands to which it may have



reacquired title in said Territory not included within th*
H a l t s  of any organised municipality, there shall "be 

expressed that there is referred, fro* the lands described 
in said patent or deed, e right-of-way thereon for roads, 
roadways, highways, tramways, trails, bridges and apjurtenant 
structores constructed or to be constructed by or under the 
authority of the United States or of any State created out of 
the Territory of Alaska.■

It will be noted the act proridei for a blanket reserration 
for rights-of-way for roads constructed or ^  be constructed. It is 
our contention that determination of th* exact location of a road now 
existing through an entry sade after the date of epproral of the act 
is not necessary. The history of the bill indicates this was one of 
the specific difficulties to be corrected. Th* other was to aroid the 
necessity of obtaining easorents for future roads which obviously could 
not be described in. the patent.

Th* actual width of right-of-way to be reserved is determined 
by the class of road. It is believed Public Land Order 601 was primarily 
intended to establish these widths. With this information in th* District 
Land Offices, entry*ea or applicants for patent can be informed of the 
width of right-of-way in each case. It is probable certain roads will be 
reclassified in the_fut^#,^ii^whichirCES®_.the_rightrof-w&y.,width_would_be_? 
rchanged^.,I-t'*is~fecoEaend*<rrfavorable consideration be giTen to a revision 
^of.Public,Lind Order 601 to pernit the Alacka Eoad Coralssion full latitude 
b f  epsration under Public Law 2 2 $ . ^  ' ' * *

Sinc9rely yours,

John R. Eoyes 

Contisflloner of 
Roads for Alaska.

cci Hr. Puckett

2



U N IT E D  S T A T E S  

D E P A R T M E N T  O F  T H E  I N T E R I O R  

BUREAU OF LAND MANAGEMENT 
A n c h o r a g e ,  A l a s k a

April 3, 1952

I'r. kvi-nder C. S;:dtb 
Tox 2068
- . n c h o r a . : * ,  A l a - k a  * .

Utear hr. S.-iiih:

2y  letter of K  rch 29, yiu asked n e  to define the Wixi.TJa 
legcl ri^ht-of-vay to which tho Alaska Hoad Corrission iu entitled 
in those instances where entry wss s&Jo end rccidonco established 
p r io r  t o  tho construction of the ro d ,  and vlwra subsorjuent patent 
contains no provision for road rij^it-of-vay. ^

’.'e a : t i  un&ble to deter̂ .-.’nc th"t there v.*?.s a definition of 
the v.idths of rir/jtc-of-vay by  regulation or st .tuto prior to 
Public l r  nd Order 6C<1 of August 10, IV-9* Ary-Tr-gal settlement 
upon the lend or filing rvoe u;-on the Inr.d prior to A u ^ s t ’lO, 19A9, 
rri vliich lug;l occupancy ond filing was carried through to con- 

sunvsa ti-n, rendered Public L-nd Order 601 inoperative, and ro clsia 
to a width of right-of-iray as oefinod in P u b H o  Land Order 601 
can bo valid, in our opinion.

^ T h e T c t  pf July 2/,,19/i7, 61 Stat, A12, AS U.S.C.,.fee,

 _It n.ould Hpp-.iar that the acquiring of rood ri~;htc—of-wuy'
before July 2 1  j I9/.7 .-had- beeTi^doiiezby- wiic£blej;ngrag;.~-&nt jar condc.n- 

.notioir. ™ —  r   "

Chapter 19, S.csion laws of Alaska 1923, Section 1?21, 
rcrc-rved a strip between sections A rocs vido for public highways 
with the s.-ctior. line b e ' n c  the center of such highway. How-.vor, 
the 1923 law is listed -os invalid in the new Alaska Code and ve 
have beer, advis'-d by the Attorney G-snarcl thr.t it is considered 
that t: is act i3 in f  >ct invalid. I know* of no test case ih :t has 
Veen troujki to tost the validity of the lav.

F u c ^ E T T  le\6'2-



I zjh uncertain iis to the origin of tho adoption of 66 feet ts 
the standard vidth of  r i ^ t - o f - V A y  in Al-.nka prior to prornulgation 
of Public Land Order 601. Public Lsoi Order 601, vJtich"togother with 
Order Ko* 2665j enclosed, have established widths of rights— of-vsy for 
highways in Alaska*

Very truly yours,

Copy to Cojr-dssioner
Alaska Koad Coc«d.ssion

Lov,TiJl X. Puckett 
Kegional AdcurlBtjetor



D E P A R T M E N T  O F  I 9 8 G S B W A Y S

C.7iCf OF 1HF mmSIOHFS /  K 0. BOX 1167 — JUHEAU 99801

fa , |

Re: 1947 Act Lands
00-30?,

Mr. Francis C. Turner 
Federal Highway Administrator 
Federal Highway Administration 
Nassif Building 
400 7th Street, S.W.
Washington, D.C. 20591

THROUGH: Mr. H. G. Tipton 
Division Engineer

Dear Mr. Turner:

Reference is made to Mr. Tipton’s memorandum of February 12, 1971, 
concerning participation of federal funds in the 1947 Act 'lands acquired 
prior to December 31, 1970. Mr. Tipton’s memorandum is in response 
to our appeal of January 23, 1968, appealing your previous decision 
of June 30, 1967.

Perhaps a brief history of the 1947 Act reservation and how the 
reservation was exercised by the State of Alaska would help put 
our position into perspective.

Prior to the years of World War II, the Territory of Alaska experienced 
little road construction work. Much of the activity of the Alaska Road 
Commission and its predecessors was conducted across the public domain 
and required minimal right of way acquisition. AJhiarked:increase irTJ 
population .in the years. fol 1 owing_the _war^and~a"related' increase in — / 
Activities designated .to :reduce-public-Tands 7to''privat^draer’ship_^. 
increased;..the,frequency with’̂hich right ofjway hvas^necessitated oyer 
lands1 'to which-‘title had passed from the United Stat

*In- recognition "of: this 'IfrShd^and''inTan^attept-to induce-^he 'expenditure,7 
of^oveirnmentai fundsy Congress passed the 1947 Act effective’July 24,/

The effect of this Act was to reserve to the United States or to any 
State created out of the Territory of Alaska a right of way across 
lands subsequently passing into private ownership and to thus avoid 
the necessity of re-acquiring lands for future road construction.

C f c f r t P 8 & U U  H 7 I



Mr. Francis C. Turner
Federal Highway Administrator - 2 - July 27-, 1971

The 1947 Act was repealed by Congress effective July 1, 1959. Thus, 
lands entered or patented after that date are not subject to tke act. 
Title" of lands entered or^patented.-, irrom_-JubL24, 194 7 to-July lj-JL95&, 
continued to. remain clouded mth.jLhe prospect p f  fot^r.e^road construction 
^ u s i r g  arbitraiy^transfers 'of 'mspec j j ^ d ^ o r t i o n s- bf^said land• to' the/* 
^veihjreht/'wlthout'due^pfbcess^r compensation, ~Cnvtil April~ 14; 1966‘.'

It is our position that the 1947 Act did in fact entitle the State 
of Alaska to utilize the right of way reserved by the act. Specific 
conveyance to the State at the time of statehood was not necessary 
because Congress specifically prescribed in the act that the reservation 
was to be extended to the newly created State of Alaska. Ihe' rights o f  

.theTederal Government' ih~the~ 1947~Act~Tights~oFway passed to the State 
at the time of statehood.- -  ' 1    *— — 1

JRe/fourth session of the_Alaska StaFe"Legisla ture'J^recognizing-the 
yiequalities of the^ 1947_Act, passed legislation effective April-14-,
<1966, commoniy,'calledJtheTAlaska,Right of Way Act of 1 9 6 6 providing/ 
that:no agency of-the-State may take privately-^wnecUproperty-by. they 
exercise of the 1947 Act reservation,* the fegislature1 s~stated“purpose 
was as folloVvs‘T^ind'T“quote:

"This Act is intended to alleviate the economic hardship and 
physical and mental distress occasioned by the taking of land, 
by the State of Alaska, for which no compensation is paid to 
the person holding title to the land. This practice has resulted 
in financial difficulties and the deprivation of peace of mind 
regarding the security of one’s possessions to many citizens of 
the State of Alaska, and which, if not curtailed by law, will 
continue to adversely affect citizens of this state. Those per­
sons who hold title to land under a deed or patent which contains 
a reservation to the state by virtue of the Act of June 30, 1932, 
ch 320, sec. 5, as added July 24, 1947, ch. 313, 61 Stat. 418, are 
subject to the hazard of having the State of Alaska take their 
property without compensation because all patents or deeds con­
taining the reservation required by that federal act reserve to 
the United States, or the state created out of the Territory of 
Alaska, a right of way for roads, roadways, tramways, trails, 
bridges, and appurtenant structures either constructed or to be 
constructed. Except for this reservation the State of Alaska, 
under the Alaska constitution and the constitution of the United 
State, would be required to pay just compensation for any land 
taken for a right of way. It is declared to be the purpose of 
this act to place persons with land so encumbered on a basis of 
equality with all other property holders in the State of Alaska, 
thereby preventing the taking of property without payment of _ 
just compensation as provided by law, and in the manner provided 
by law."



Mr. Francis C. Turner
Federal Highway Administrator -3- July 2.7, 1971

( SubreqOejvE^
•Bureau .ofJPl . .
^buffsmshti.for-. fundsexpended by^the’, State\'of, Alaska-for-the acquisition 
‘ofright ' of;w ay  ~ffom land subject" 'to^thelreservation contained injthe 
lg47 A g t ? 1 They also stated it would take federal legisTati‘on""to 
effectively repeal the reservation.

In response to that statement the late Senator E. L. Bartlett introduced, 
(for himself and Senator Gruening) Senate Bill 2483 on September 28, 1967. 
Senator Bartlett's introductory remarks outlined the position of Alaskans 
affected by the 1947 Act and I quote his remarks from the Congressional 
Record of the Senate for September 28, 1967:

"In 1947 Congress enacted a law -- 48? United States Code 321d —  
which reserved an undefined highway right of way in all patents for 
federal public lands in Alaska. This law, commonly referred to as 
the 1947 Act, has become notorious in Alaska. While seemingly 
innocuous, the 1947 Act has worked inequities beyond belief as 
homesteads and other patented lands fall in the paths of urban 
development and highway improvement projects. . ,

Although the 1947 act was repealed in 1959, all of those persons 
who received patent to federal lands between 1947 and 1959 still 
live under the threat that a portion of their land might be taken 
for highway right of way purposes at any time without compensation.
As a matter of fact, a substantial number of rights of way have 
already been acquired under the 1947 act without compensation to 
the landowners and many rights of way over such lands will undoubtedly 
be acquired in the foreseeable future.

The State of Alaska has found a way to compensate patentees for 
takings under the right of way provision but the Federal Highway 
Administration refuses on legal grounds to pay the federal share 
of such compensation.-

Mr. President, it is my firm belief that no one could have foreseen 
the inequities inherent in passage of the 1947 Act. It is also my 
belief that corrective action is overdue. Therefore, I introduce 
today for appropriate reference a bill which would vacate and relin­
quish the reservation of rights of way authorized by the 1947 Act."

Hearings scheduled on Senator Bartlett's bill were cancelled first because 
of the assassination of Dr. Martin Luther King, Jr., and second because 
of the assassination of Senator Robert F. Kennedy. /

Senator Bartlett's untimely death and Senator Gruening's unsuccessful bid 
for re-election made it necessary to reintroduce S. 2483. Senator Stevens 
graciously did this on February 7, 1969.



Mr. Francis C. Turner
Federal Highway Administrator - 4 - July 27, 1971

Alaska’s .Right of. Way Act of-,J.966_ vjj^ded-^the State’s rights_J:0/_uti 1 ige 
right o f‘way*over‘lah'fe s \ i b j theT 1947. ActV Section 138(h) of the 
Federal- Aid^Highway“Act^of 1970' vacated"an'd relinquished reserved rights 
of way not utilized and provided that the reservation merged with the 
fee and was forever extinguished. We believe it was the intent of Congress 
to "clear the federal books" by the ’housekeeping" Section 138Cb) of the 
Federal Aid Highway Act of 1970 with their full realization that the State 
of Alaska had extinguished the 1947 Act reservation on April 14, 1966, as 
it had every right to do.

Unforeseen tragedies delayed Federal action several years causing State 
expenditures to climb past a million dollars. It was clearly Senator 
Bartlett's intent in introducing S. 2483 to allow Federal participation 
in the acquisition of "47 Act" right of way from the April 14, 1966, date.

Acquisition of right of way by the State of Alaska over lands subject to 
the 1947 Act subsequent to April 14, 1966, was made in accordance with 
all of the policies and procedures of the Bureau of Public Roads and 
subsequently the Federal Highway Administration. The rights of way so 
acquired were incorporated in federal-aid highway projects and therefore 
should be eligible for federal participation in their acquisition costs.

We respectfully request your further review of your June 30, 1967, and 
February 12, 1971, decisions and reversal of those decisions to allow 
federal participation in the acquisition costs of the lands in question.

Very truly yours,

B. A. Campbell 
U  Commissioner of Highways

cc: Governor William A. Egan
John Havelock, A t t o m e y  General 
Senator Ted Stevens 
Senator Mike Gravel 
Representative Nick Begich



LAW O F F I C E S  O F

C R O H ,  E C G E R S  8 P R I C E
A PARTNERSHIP o r  PROFESSIONAL CORPORATIONS TCLCRHONCS

6 5 0  WCST S CVCNTH.  A V E N U E ,  SUITE 1 * 5 0  ( 007)  * 7 1  -  OATH

ANCHORACE, ALASKA 99501 (007) *7a-oba7

J u l y  2 4 ,  1 9 8 4

C o n g r e s s m a n  D o n  Y o u n g  
H o u s e  o f  R e p r e s e n t a t i v e s  
2 3 3 1  R a y b u r n  B u i l d i n g  
W a s h i n g t o n ,  D . C «  2 0 5 1 5

Re: F e d e r a l  H i g h w a y  R i g h t s - o f - W a y

D e a r  Don:

E n c l o s e d  y o u  w i l l  f i n d  c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I  h a v e  
s e n t  t o  S e n a t o r s  S t e v e n s  a n d  M u r k o w s k i  c o n c e r n i n g  a n  e x t r e m e l y  
s e r i o u s  p r o b l e m  i n  A l a s k a .  I  b e l i e v e  t h e  i n f o r m a t i o n a l  l e t t e r  t o  
S e n a t o r  M u r k o w s k i  a n d  i t s  a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  y o u  h a v e  h a d  a n  o p p o r t u n i t y  t o  r e v i e w  t h i s ,  I  w i l l  b e  
c o n t a c t i n g  y o u  t o  a s k  y o u r  s u p p o r t  i n  s t o p p i n g  t h e  S t a t e  f r o m  
h a r m i n g  n o t  o n l y  o u r  c l i e n t s ,  t h e  t i t l e  i n s u r a n c e  i n d u s t r y ,  b u t  
t h e  t h o u s a n d s  o f  A l a s k a n s  S t a t e w i d e  w h o  d o  n o t  h a v e  t i t l e  
i n s u r a n c e ,  m a n y  o f  w h o m  a r e  t h e  o r i g i n a l  p a t e n t e e s .

S i n c e r e l y ,

G R O H ,  E G G E R S  & P R I C E

: h f  

E n e l .

C L i r r O R D  J .  GROM 
KENNETH P. CGGCRS 
MICHAEL W. PRICE 
LANCE E. GIDCUMB 
SALLY KUCKO

MICHAEL P. CONDON 
S E M A  E. LEDCRMAN 
ROBERT T. PRICE 
ROBERT P. OWENS
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A t t e n t i o n :  J o h n  M o s e m a n

R e :  F e d e r a l  H i g h w a y  E a s e m e n t s  i n  A l a s k a

D e a r  J o h n :

T h a n k  y o u  f o r  m e e t i n g  w i t h  u s  d u r i n g  y o u r  v i s i t  l a s t  w e e k  i n  
A l a s k a .  I t  w a s  a  p l e a s u r e  h a v i n g  t h e  o p p o r t u n i t y  t o  m e e t  y o u  a n d  
w e  l o o k  f o r w a r d  t o  o u r  f u t u r e  c o n t a c t .  A s  w e  d i s c u s s e d ,  w e  a r e  
p r e s e n t l y  e m b r o i l e d  i n  a n  e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  f o r  w h i c h  
w e  a r e  s e e k i n g  t h e  a i d  o f  t h e  A l a s k a  C o n g r e s s i o n a l  D e l e g a t i o n .  
T h i s  l e t t e r  a n d  i t s  e n c l o s u r e s  w i l l  a s s i s t  y o u  i n  y o u r  
p r e l i m i n a r y  i n v e s t i g a t i o n  i n t o  t h i s  m a t t e r .  A t  y o u r  e a r l i e s t  
c o n v e n i e n c e ,  we  w o u l d  l i k e  t o  d i s c u s s  t h e  p o s s i b i l i t y  o f  t h e  
i n t r o d u c t i o n  a n d  p a s s a g e  o f  o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  w i t h  
y o u ,  a n d  t h e  o t h e r  m e m b e r s  o f  t h e  A l a s k a  C o n g r e s s i o n a l  
D e l e g a t i o n .

A s  y o u  m a y  r e c a l l  f r o m  o u r  m e e t i n g ,  t h e  d i f f i c u l t y  l i e s  i n  
t h e  i n t e r p r e t a t i o n  o f  a  s e r i e s  o f  p u b l i c  l a n d  o r d e r s  ( P L O s )  a n d  
d e p a r t m e n t  o r d e r s  ( D O s )  w h i c h  w e r e  i s s u e d  b y  t h e  D e p a r t m e n t  o f  
I n t e r i o r  i n  t h e  l a t e  1 9 4 0 ' s  a n d  e a r l y  1 9 5 0 ' s .  Up  t h r o u g h  1 9 4 7  
t h e r e  e x i s t e d  t w o  m e t h o d s  b y  w h i c h  t h e  F e d e r a l  G o v e r n m e n t  c o u l d  
c r e a t e  h i g h w a y  r i g h t s - o f - w a y  i n  A l a s k a .  T h e  f i r s t  w a s  a  1 9 3 2  A c t  
w h i c h  w a s  c o d i f i e d  a t  4 8  U . S . C .  § 3 2 1 a  t h r o u g h  S 3 2 2 . _ 1 _ /  P u r s u a n t  
t o  t h a t  A c t  t h e  D e p a r t m e n t  o f  I n t e r i o r  h a d  t h e  r i g h t  t o  b u i l d  a n d  
c o n s t r u c t  r o a d w a y s  i n  A l a s k a .  A d d i t i o n a l l y ,  u n d e r  4 4  L . D .  5 1 3  
t h e  D e p a r t m e n t  o f  I n t e r i o r  d e t e r m i n e d  t h a t  t h e  F e d e r a l  G o v e r n m e n t  
h a d  t h e  r i g h t  t o  e s t a b l i s h  a  r o a d w a y  b y  a p p r o p r i a t i o n .  T h a t  i s ,

J /  A c o p y  o f  t h i s  l e g i s l a t i o n  i s  a t t a c h e d  a n d  i d e n t i f i e d  a s  
E x h i b i t  A .  A l s o  a t t a c h e d  a r e  t h e  o t h e r  r e l e v a n t  m a t e r i a l s
i d e n t i f i e d  a s  d i s c u s s e d  i n  t h i s  l e t t e r .

CLIFFORD J .  GROM 
KCNNCTH P. C GCC RS  
MICHAEL W. PRICE 
L ANC E C.  GIDCUMD 
SALLY KUCKO

MICHAEL P.  CONDON 
SE5MA E. LEDERMAN 
ROB CRT T. PRICE 
ROBERT P. OWENS
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a  c o m b i n a t i o n  o f  i d e n t i f y i n g  a  p o t e n t i a l  h i g h w a y  p l u s  t h e  a l l o c a ­
t i o n  o f  s p e c i f i c  f u n d s  f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o  r e s e r v e  
t h e  r i g h t  i n  t h e  F e d e r a l  G o v e r n m e n t  t o  b u i l d  t h e  r o a d .

I n  1 9 4 7 ,  C o n g r e s s ,  a t  t h e  u r g i n g  o f  t h e  D e p a r t m e n t  o f  
I n t e r i o r  p a s s e d  a n  a m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  w a s  c o d i f i e d  
a t  4 8  U . S . C .  S 3 2 1 d .  ( E x h i b i t  B . )  U n d e r  4 8  U . S . C .  S 3 2 1 d  t h e  
D e p a r t m e n t  o f  I n t e r i o r  w a s  r e q u i r e d  t o  p l a c e  i n  e v e r y  p a t e n t  f o r  
l a n d  i n  A l a s k a  t a k e n  u p  t h e r e a f t e r  a  r e s e r v a t i o n  f o r  a  r o a d  
r i g h t - o f - w a y  f o r  t h e  F e d e r a l  G o v e r n m e n t .  I t  i s  o u r  o p i n i o n  t h a t  
t h e  a m e n d m e n t  i n  1 9 4 7  w a s  d e s i g n e d  t o  p r o t e c t  t h e  F e d e r a l  G o v e r n ­
m e n t ' s  i n t e r e s t  i n  m a i n t a i n i n g  t h e  r i g h t  t o  b u i l d  r o a d s  i n t o  
t h o s e  p o r t i o n s  o f  A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  u p  b y  
h o m e s t e a d e r s  a n d  w h i c h  w e r e  n o t  y e t  s u b j e c t  t o  a  4 3  U . S . C .  S 9 3 2  
s e c t i o n  l i n e  d e d i c a t i o n  o r  a  r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  
u n d e r  4 4  L . D .  5 1 3 .  I t  a l s o  s e r v e d  t h e  f u n c t i o n  o f  c o n s o l i d a t i n g  
t h e  p o w e r  o f  t h e  D e p a r t m e n t  o f  I n t e r i o r  u n d e r  t h e  A c t  o f  1 9 3 2  b y  
s p e c i f i c a l l y  r e q u i r i n g  t h a t  t h e  r e s e r v a t i o n  b e  p u t  i n  t h e  p a t e n t  
s o  t h a t  s e t t l e r s  w o u l d  b e  o n  n o t i c e .

I n  A u g u s t  o f  1 9 4 9 ,  t h e  D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  6 0 1  
w i t h d r e w  f r o m  a l l  f o r m s  o f  a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  
f o r  h i g h w a y s  i n  A l a s k a .  ( E x h i b i t  C . )  U n d e r  P L O  6 0 1  h i g h w a y  
w i d t h s  o f  v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e d  f o r  t h r o u g h ,  f e e d e r  
a n d  l o c a l  r o a d s .  T h e  " l o c a l "  r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  n a m e  
w h i c h  c a u s e s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f a c t  t h a t  P L O  6 0 1  
w a s  a  w i t h d r a w a l  r a t h e r  t h a n  t h e  e s t a b l i s h m e n t  o f  a n  e a s e m e n t  o r  
r i g h t - o f - w a y .  C o n s e q u e n t l y  t h e  D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  
m o d i f i c a t i o n s  o f  PLO 6 0 1  w h i c h  c u l m i n a t e d  i n  t h e  p u b l i c a t i o n  o f  
DO 2 6 6 5 .  ( E x h i b i t  D . )  DO 2 6 6 5  e s t a b l i s h e d  e a s e m e n t s  i n  l i e u  o f  
r i g h t s - o f - w a y .

I n  t h e  i n t r o d u c t o r y  l a n g u a g e  o f  DO 2 6 6 5  t h e  S e c r e t a r y  o f  t h e  
I n t e r i o r  i n d i c a t e d  t h a t  h e  w a s  p u b l i s h i n g  t h e  o r d e r  p u r s u a n t  t o  
4 8  U . S . C .  S 3 2 1 a .  I t  i s  o u r  b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  b y  
t h e  S e c r e t a r y  d e a l s  w i t h  o n l y  t h e  c o n s t r u c t i o n  p o w e r s  u n d e r  t h e  
1 9 3 2  A c t  a n d  m u s t  b e  v i e w e d  i n  t h e  l i g h t  o f  t h e  1 9 4 7  A m e n d m e n t  
w h i c h  r e q u i r e d  t h a t  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y  b e  r e s e r v e d  
i n  t h e  p a t e n t s .  H o w e v e r ,  i t  i s  t h i s  o n e  " a u t h o r i t y  s e c t i o n "  
w h i c h  h a s  a l l o w e d  t h e  A l a s k a  S u p r e m e  C o u r t  t o  c i r c u m v e n t  b o t h  t h e  
A l a s k a  a n d  C o n g r e s s i o n a l  b i l l s  d e s i g n e d  t Q  e l i m i n a t e  t h e s e  e a s e -  
m e n t s .  ’
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N o n e  o f  t h e  w i t h d r a w a l s  a n d  e a s e m e n t s  c r e a t e d  b y  P L O  6 0 1  a n d  
i t s  s u c c e s s o r s  i n c l u d i n g  DO 2 6 6 5  w e r e  n o t e d  i n  t h e  p a t e n t s  o f  
h o m e s t e a d e r s  i n  A l a s k a ,  a l t h o u g h ,  a l l  o f  t h e  p a t e n t s  w h i c h  w e r e  
i s s u e d  f o r  l a n d s  t a k e n  u p  a f t e r  1 9 4 7  c o n t a i n  t h e  r e s e r v a t i o n  
r e q u i r e d  b y  t h e  1 9 4 7  A c t  a n d  4 8  U . S . C .  S 3 2 1 d .  ( E x h i b i t  E ,  f o r  
e x a m p l e . )  F u r t h e r ,  a t  l e a s t  i n  r e g a r d  t o  l o c a l  r o a d s ,  t h e r e  w a s  
n o  i d e n t i f i c a t i o n  o f  t h e  r o a d s  o r  o f  a n y  r e c o r d  b y  w h i c h  a  h o m e ­
s t e a d e r  o r  o t h e r  i n t e r e s t e d  i n d i v i d u a l  c o u l d  d e t e r m i n e  i f  h i s  
p r o p e r t y  w a s  e f f e c t e d  b y  s u c h  a  r i g h t - o f - w a y .

I n  1 9 5 9  t h e  U n i t e d  S t a t e s  g o v e r n m e n t  q u i t c l a i m e d  i t s  
i n t e r e s t  i n  t h e  r o a d s  i n  A l a s k a  t o  t h e  S t a t e .  T h e  q u i t c l a i m  d e e d  
d o e s  n o t  s p e c i f i c a l l y  a d d r e s s  t h e  q u e s t i o n  o f  w h e t h e r  t h e  F e d e r a l  
G o v e r n m e n t  i n t e n d e d  t o  p a s s  i t s  r i g h t s - o f - w a y  a n d  r e s e r v a t i o n s  
u n d e r  t h e  P L O s  a n d  DO 2 6 6 5 .  T h e  S t a t e  o f  A l a s k a  d i d  n o t  r e c o r d  
i t s  q u i t c l a i m  d e e d  u n t i l  1 9 6 9  a n d  i t  i s  i m p o s s i b l e  b y  r e f e r e n c i n g  
t h e  q u i t c l a i m  d e e d  t o  d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  o f  l a n d  
i n  A l a s k a  w a s  a f f e c t e d  b y  t h e  w i t h d r a w a l s  o r  e a s e m e n t s  f o r  
r o a d s .

I n  t h e  m i d  1 9 6 0 ' s  c o n c e r n  o v e r  t h e  p o s s i b i l i t y  o f  t h e  S t a t e  
t a k i n g  l a n d  u n d e r  t h e  f e d e r a l  e a s e m e n t s  a n d  r i g h t s - o f - w a y  
s u r f a c e d  a n d  t h e  S t a t e  L e g i s l a t u r e  p a s s e d  t h e  R i g h t - o f - W a y  A c t  o f  
1 9 6 6  ( E x h i b i t  F . )  T h e  1 9 6 6  A c t  s t a t e s  t h a t  " n o  a g e n c y  o f  t h e  
s t a t e  m a y  t a k e  p r i r a t e i y - o w n e d  p r o p e r t y  b y  t h e  e l e c t i o n  o r  
e x e r c i s e  o f  a  r e s e r v a t i o n  t o  t h e  s t a t e  a c q u i r e d  u n d e r  t h e  A c t  o f  
J u n e  3 0 ,  1 9 3 2 ,  c h .  3 2 0  S 5 ,  a s  a d d e d  J u l y  2 4 ,  1 9 4 7 ,  c h .  3 1 3 ,  61  
S t a t  4 1 8 ,  a n d  t a k i n g  o f  p r o p e r t y  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
A c t  b y  t h e  e l e c t i o n  o r  e x e r c i s e  c f  a  r e s e r v a t i o n  t o  t h e  s t a t e  
u n d e r  t h a t  f e d e r a l  a c t  i s  v o i d . "

T h e  F e d e r a l  G o v e r n m e n t  a l s o  a t t e m p t e d  t o  a l l e v i a t e  t h e  
u n f a i r n e s s  o f  t h e  f e d e r a l  r e s e r v a t i o n s  a n d  e a s e m e n t s  f o r  r i g h t s -  
o f - w a y  i n  p a t e n t s  i s s u e d  t o  A l a s k a n s  b e t w e e n  1 9 4 7  ( t h e  d a t e  o f -  
t h e  A m e n d m e n t  o f  t h e  1 9 3 2  A c t )  a n d  1 9 5 9  ( A l a s k a  S t a t e h o o d ) .  
S e c t i o n  1 3 8 ( b )  o f  t h e  F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0  s t a t e s :

A n y  r i g h t - o f - w a y  f o r  r o a d s ,  r o a d w a y s ,  
h i g h w a y s ,  t r a m w a y s ,  t r a i l s ,  b r i d g e s  a n d  a p p u r ­
t e n a n t  s t r u c t u r e s  r e s e r v e d  b y  s e c t i o n  3 2 1 ( d )  
o f  T i t l e  4 8 ,  U n i t e d  S t a t e s  C o d e  ( 6 1  S t a t .  . 4 1 8 ,
1 9 4 9 ) ,  n o t  u t i l i z e d  b y  t h e  U n i t e d  S t a t e s  o r  b y  
t h e  S t a t e  o r  T e r r i t o r y  o f  A l a s k a  p r i o r  t o  t h e  
d a t e  o f  e n a c t m e n t  h e r e o f ,  s h a l l  b e  a n d  h e r e b y  
i s  v a c a t e d  a n d  r e l i n q u i s h e d  b y  t h e  U n i t e d  
S t a t e s  t o  t h e  e n d  a n d  i n t e n t  t h a t  s u c h  r e s e r -
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v a t i o n  s h a l l  m e r g e  w i t h  t h e  f e e  a n d  b e  f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  t h e  S t a t e  R i g h t - o f - W a y  A c t ,  t h e  f e d e r a l  l e g i s l a t i o n  d o e s  
n o t  s p e c i f i c a l l y  i n d i c a t e  t h a t  i t  i n c l u d e s  a l l  r e s e r v a t i o n s  a n d  
e a s e m e n t s  c r e a t e d  u n d e r  t h e  1 9 3 2  A c t  a s  A m e n d e d  b y  t h e  1 9 4 7  
A c t .  H o w e v e r ,  w e  b e l i e v e  t h a t  t h a t  p r o p o s i t i o n  i s  c l e a r ,  t h a t  
t h e  1 9 4 7  A c t  w a s  a n  A m e n d m e n t  t o  t h e  1 9 3 2  A c t  w h i c h  c r e a t e d  a n  
o b l i g a t i o n  o n  t h e  p a r t  o f  t h e  F e d e r a l  G o v e r n m e n t  t o  p l a c e  i n  t h e  
p a t e n t  a  r e s e r v a t i o n  f o r  h i g h w a y  p u r p o s e s .  We h a v e  e n c l o s e d  
t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  a n d  S t a t e  o f f i c i a l s  w h i c h  
c l e a r l y  i n d i c a t e  t h a t  t h e  S t a t e  w o u l d  n o t  b e  t a k i n g  t h e  r i g r t s -  
o f - w a y  i n  t h e  f u t u r e .  ( E x h i b i t  G . )

T h e  S t a t e  o f  A l a s k a  h o w e v e r  d e c i d e d  t h a t  s i n c e  t h e  P L O s  
s t a t e  t h e y  w e r e  p r o m u l g a t e d  u n d e r  t h e  g e n e r a l  a u t h o r i t y  o f  t h e  
S e c r e t a r y  o f  I n t e r i o r  a n d  t h e  DO 2 6 6 5  w a s  " a p p a r e n t l y "  
p r o m u l g a t e d  u n d e r  4 8  U . S . C .  § 3 2 1 a  ( t h e  1 9 3 2  A c t )  t h e y  w o u l d  
a t t e m p t  t o  t a k e  p r o p e r t y  d e s p i t e  b o t h  t h e  S t a t e  a n d  F e d e r a l  A c t s  
d e s i g n e d  t o  e n d  t h e  u n c e r t a i n t y  a n d  u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  
f r o m  t h e  c r e a t i o n  o f  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y .

I n  a  c a s e  w h i c h  u l t i m a t e l y  r e a c h e d  t h e  A l a s k a  S u p r e m e  C o u r t  
e n t i t l e d  S t a t e  v .  A l a s k a  L a n d  T i t l e  A s s o c i a t i o n ,  6 6 7  P . 2 d  7 1 4  
( A l a s k a  1 9 8 3 )  ( E x h i b i t  hT ^  t h e  A l a s k a  S u p r e m e  C o u r t  d e t e r m i n ' q 
t h a t  t h e  o r i g i n a l  w i t h d r a w a l s  b y  P L O  6 0 1  c u l m i n a t e d  i n  t h e  
r i g h t s - o f - w a y  d e s c r i b e d  i n  DO 2 6 6 5 .  T h e  C o u r t  f u r t h e r  f o u n d  t h a t  
DO 2 6 6 5  w a s  p u b l i s h e d  p u r s u a n t  t o  4 8  U . S . C .  § 3 2 1 a .  T h e  C o u r t  
d e t e r m i n e d  t h a t  4 8  U . S . C .  S 3 2 1 a  w a s  a  s e p a r a t e  s o u r c e  o f  p o w e r  
f o r  t h e  S e c r e t a r y  o f  I n t e r i o r  t o  c r e a t e  e a s e m e n t s  f r o m  t h a t  i d e n ­
t i f i e d  i n  4 8  U . S . C .  S 3 2 1 d .  T h a t  i s ,  t h e  c o u r t  r e f u s e d  t o  
r e c o g n i z e  t h a t  t h e  1 9 4 7  A c t ' s  p u r p o s e  w a s  t o  a m e n d  t h e  1 9 3 2  A c t  
t o  r e q u i r e  t h a t  a n y  e a s e m e n t  c r e a t e d  b y  t h e  S e c r e t a r y  o f  I n t e r i o r  
u n d e r  t h e  1 9 3 2  A c t  b e  p l a c e d  o n  t h e  p a t e n t .

T h e  c o u r t  w e n t  f u r t h e r  t o  f i n d  t h a t  t h e  R i g h t - o f - W a y  A c t  o f  
1 9 6 6  p a s s e d  b y  t h e  A l a s k a  L e g i s l a t u r e  a p p l i e d  o n l y  t o  t h e  1 9 4 7
A c t .  T h i s  i s  i n  c o n t r a d i c t i o n  t o  t h e  c l e a r  l a n g u a g e  o f  t h e  1 9 6 6
A c t .  A s  n o t e d  e a r l i e r  t h e  F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0
S 1 3 8 ( b )  c a n  b e  o n  i t s  f a c e  i n t e r p r e t e d  a s  a p p l y i n g  o n l y  t o  t h e  
1 9 4 7  A c t .  T h e r e f o r e ,  s i n c e  t h e  A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  
i n t e r p r e t e d  t h e  1 9 4 7  A c t  a s  b e i n g  s e p a r a t e  f r o m  t h e  1 9 3 2  A c t  t h e  
F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  w a s  i n e f f e c t i v e .

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e  c o u r t  d i d  a l l o w  t h e  o n e  
h o m e o w n e r  w h o  i s  n o t  p r o t e c t e d  b y  t i t l e • i n s u r a n c e  t o  p r e v a i l .  I n
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t h a t  i n s t a n c e  t h e  c o u r t  f o u n d  t h a t  i f  t h e  h o m e s t e a d e r  h a d  e n t e r e d
t h e  p r o p e r t y  p r i o r  t o  t h e  d a t e  o f  t h e  p r o m u l g a t i o n  o f  PLO 6 0 1
( A u g u s t  1 0 ,  1 9 4 9 )  t h e n  PLO 6 0 1  w o u l d  n o t  b e  e f f e c t i v e  a g a i n s t
h i m .  T h e  S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  a n d  b e l i e v e s  t h a t
a  h o m e s t e a d e r  w o u l d  n o t  p r e v a i l  a g a i n s t  P L O  6 0 1  u n t i l  t h e  d a t e  h e
r e c e i v e d  h i s  f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  i n  
t i m e  f r o m  e n t r y .  T h e r e  a r e  c u r r e n t l y  t w o  c a s e s  p e n d i n g  b e f o r e  
t h e  A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  i s s u e .

T h e  S t a t e  o f  A l a s k a  h a s  t a k e n  t h e  p o s i t i o n  t h a t  i t  i n h e r i t e d  
t h e  F e d e r a l  G o v e r n m e n t ' s  r i g h t s  t o  t h e  e a s e m e n t s  a n d  r i g h t s - o f -  
w a y  u n d e r  t h e  P L O s  p u r s u a n t  t o  t h e  q u i t c l a i m  d e e d  o f  1 9 5 9 .  T h e y

c o n s t r u c t e d at the t i m e of the P L O s o r  h a d  b e e n s u b s e q u e n t l y
m o v e d ,  t h e S t a t e  h a s  the r i g h t  t o t a k e t h e  p r o p e r t y w i t h o u t  p a y -
m e n t .  T h e  g r e a t e s t  d i f f i c u l t y  w i t h  d e f e n d i n g  a g a i n s t  t h i s  f o r m  
c i f  a r b i t r a r y  a c t i o n  i s  t h a t  t h e  P L O s  a n d  D O s  d o  n o t  s p e c i f i c a l l y  
i d e n t i f y  w h e r e  a  r o a d  i s  l o c a t e d  o n  a n  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  t h e  a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  o f  t h e  
e x i s t e n c e  o f  a  r o a d .  S i n c e  a  s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  
h o m e o w n e r s  d o  n o t  h a v e  t i t l e  i n s u r a n c e  o n  t h e i r  p r o p e r t y ,  t h e y  
a r e  c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  t h e  a c t i o n s  o f  t h e  S t a t e .  T h e  
S t a t e  h a s  f u r t h e r  s h o w n  i t s e l f  t o  b e  c a l l o u s  t o  t h e  r i g h t s  o f  
s u c h  l a n d o w n e r s  b y - s i m p l y  t a k i n g  t h e i r  l a n d  e v e n  i n  c a s e s  w h e r e  
t h e i r  p r o p e r t y  w o u l d  n o t  b e  s u b j e c t  t o  t h e  PLO d u e  t o  e n t r y  p r i o r  
t o  t h e  e f f e c t i v e  d a t e  o f  PLO 6 0 1 .  A l s o ,  b e c a u s e  t h e  S t a t e  d o e s  
t h i s  o n  a n  a s  n e e d e d  b a s i s ,  t h e r e  i s  n o  o p p o r t u n i t y  f o r  h o m e ­
o w n e r s  t o  b e  a p p r a i s e d  o f  t h e  p r o b l e m  i n  a d v a n c e .  O n l y  a t  t h e  
t i m e  t h e  S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  i t  w i l l  e x p a n d  t h e  h i g h w a y  
d o e s  t h e  h o m e o w n e r  l e a r n -  t h a t  h i s  p r o p e r t y  i s  t o  b e  t a k e n  a n d  
e v e n  t h e n  t h e  o n l y  o u t c r y  i s  a m o n g  a  f e w  o w n e r s  a l o n g  t h e  
p r o p o s e d  r o a d  e x p a n s i o n .  T h u s ,  t h e  p r o b l e m  g o e s  o n  w i t h o u t  t h e  
p r o p e r t y  o w n e r s  i n  A l a s k a  h a v i n g  a n  o p p o r t u n i t y  t o  f a c e  t h e  i s s u e  
a l l  a t  o n c e .

T h e  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o m p a n i e s .  
A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  i n  o t h e r  j u r i s d i c t i o n s  a n d  
t h e  l a n g u a g e  o f  A l a s k a  s t a t u t e s ,  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  
d e t e r m i n e d  t h a t  p u b l i c a t i o n  o f  P L O s  i n  t h e  F e d e r a l  R e g i s t e r ,  
a i l t h o u g h  n o t  r e c o r d e d  i n  t h e  r e c o r d i n g  d i s t r i c t ,  a n d  n o t  d e s c r i b ­
i n g  s p e c i f i c  p a r c e l s  o f  l a n d  a r e  t o  b e  c o n s i d e r e d  " p u b l i c  
r e c o r d s "  f o r  t h e  p u r p o s e s  o f  d e t e r m i n i n g  t h e  m e a n i n g  o f  s u c h  
l a n g u a g e  i n  t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  
h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  t o  b e  e x p o s e d  t o  a  t r e m e n d o u s  
l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  s u c h  r i s k s  i n  t h e  
s e t t i n g  o f  t h e i r  p r e m i u m s .
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A l l  s i d e s  o f  t h e  i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  f o r  
t h e  c o s t  o f  a l l  the p r o p e r t y  w h i c h  c o u l d  be  s e i z e d  u n d e r  t h e  P L O s  
is in e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a lo n g  p e r i o d  o f  time. 
T h i s  is a s t a g g e r i n g  a m o u n t  for t i t l e  i n s u r a n c e  c o m p a n i e s  to 
i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  the r i s k  f a c t o r  i n t o  t h e i r  
r a t e  s e t t i n g .  T h u s ,  t h e r e  is a p o t e n t i a l  t h r e a t  to the v i a b i l i t y  
o f  t h e  t i t l e  i n s u r a n c e  i n d u s t r y  in A l a s k a  t o  p r o v i d e  h o m e o w n e r s ,  
b u s i n e s s e s  a n d  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  an o n - g o i n g  b a s i s .

It is o u r  o p i n i o n  that f e d e r a l  l e g i s l a t i o n  c a n  b e  p r o p o s e d  
w h i c h  w i l l  p r o v i d e  for a d e q u a t e  p r o t e c t i o n  f o r  A l a s k a n  
l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a w o r k i n g  d r a f t  o f  l a n g u a g e  f o r  
s u c h  f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  t h a t  t h e  
u t i l i z a t i o n  o f  s u c h  e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  is a v i o l a t i o n  
o f  d u e  p r o c e s s  u n d e r  t h e  F i f t h  A m e n d m e n t  as a p p l i e d  to t h e  S t a t e  
b y  t h e  F o u r t e e n t h  A m e n d m e n t .  O u r  r e s e a r c h  i n d i c a t e s  s u c h  an 
a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  See F i t z p a t r i c k  v. 
B i t z e p , 427 U.S. 445 ( 1976); K a t z e n b a c h  v. M o r g a n , 384 U.S. 641 
( 1 9 6 5 j”? R a m i r e z  v. P u e r t o  R i c o  F i r e  S e r v i c e ,  715' F . 2 d  694 (1st 
Ci r .  19831 E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v ‘. E l r o d ,  674 
F .2d 601 (7th Cir. 1982).

I w a n t  to  t h a n k  y o u  v e r y  m u c h  for y o u r  a s s i s t a n c e  in t h i s  
m a t t e r  and, as w e  n o t e d  in o u r  m e e t i n g ,  it is n o t  a p r o b l e m  w h i c h  
a p p a r e n t l y  is g o i n g  to g o  a w ay. H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  has 
h a d  the c h a n c e  to r e v i e w  t h e  d o c u m e n t a r y  m a t e r i a l s  yo u ,  S e n a t o r  
S t e v e n s  and C o n g r e s s m a n  Y o u n g  w i l l  a s s i s t  us in this e n d e a v o r .  
Mr. G r e g  C h a p a d o s  is w o r k i n g  o n  t h e  p r o b l e m  in S e n a t o r  S t e v e n ' s  
o f f i c e  a n d  I a m  t r a n s m i t t i n g  a c o p y  o f  t h i s  l e t t e r  t o  C o n g r e s s m a n  
Y o u n g .

P l e a s e  let m e  k n o w  if y o u  h a v e  a n y  q u e s t i o n s  and w e  l o o k  
f o r w a r d  to h e a r i n g  f r o m  y o u  in the n e a r  f u t u r e .

S i n c e r e l y ,

h f

cc: C o n g r e s s m a n  D o n  Y o u n g  
G r e g  C h a p a d o s
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OFFICE OF THE ATTORNEY GENERAL
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BILL SHEFFIELD, GOVERNOR

REPLY  TO:
□  1031 W  4th A  VENUE 

SU ITE  200
ANCHORAGE. A LAS KA  99501 
PHONE: 1907) 276-3550

□  1st N AT IO N AL CENTER  
100 CUSHMAN ST.
SU ITE 400
FA IRBANKS . ALASKA 99701 
PHONE: (907) 452-1568

%} POUCH K - S TATE  CAPITOL 
JUNEAU . ALASKA 99811 
PHONE: (907) 465-3600

465-3603

Mr. Joh n M a n l y
T r a n s p o r t a t i o n  Co mm it t ee  A i d e  
Senate T r a n s p o r t a t i o n  C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P o uc h V
Juneau, A K  99811 

Dear Mr. Manly:

As y o u  know, our office, at the request of Blake Call, 
Se cr et ar y of the Se nate T r a n s p o r t a t i o n  Committee, revi e we d 
SB 141. A  copy of that r e v i e w  d ated M a r c h  5, 1985 is attached. 
S enator Faiks of the T r a n s p o r t a t i o n  C o m m i tt ee  has n o w  as ke d us to 
r e v i e w  the a t t ac he d p r o p o s e d  C o m m i t t e e  S ubstitute for Senate Bill 
141. This letter is in r e s p o n s e  to that request.

The issue of the state's r ig ht  to u se p u b li c  road 
easements created b y  c e r t a i n  pu blic r o a d  land orders appears to 
h av e a r i se n as the r e s ul t of the federal government's failure to 
n o t e  these p ublic r o a d  eas em en t s in federal patents. The State 
of Alaska, of course, h a d  n o t h i n g  to do w i t h  the issuance of 
federal patents a nd ev en  thou gh  it appears that the State of 
A l a s k a  is w i t h o u t  fault in this regard, legis la ti on  has be en
p r o po se d  that w o u l d  b a r  the state fro m  u t i l i z i n g  these public 
r o a d  easements. CSSB 141 is just such a bill; it w o u l d  prohibit 
the state fro m u t i l i z i n g  s i gn i fi ca nt  po rtions of any p u bl ic  road 
r ig ht - o f - w a y  c r e a t e d  b y  48 U.S.C. §§ 321(a) —  327, P u bl ic  Land 
Order 601, Public L a n d  O r d e r  757, P u bl ic  L a n d  Order 1613 and
D ep ar tm en t  Order 2665. See sec. 2 of CSSB 141. As n o t e d  in our 
r e v i e w  letter d ated M a r c h  5, 1985, these public land orders are 
r e sp on si b le  for the c r e a t i o n  of 80 percent of the publi c road 
r i gh ts - o f - w a y  in Alaska.

The p r a c t i c a l  e f fe ct  of CSSB 141 is identical to that
of SB 141. That is, the b i l l  operates to r e l i n q u i s h  to private
landowners sign i fi ca nt  p o r ti on s of p u b l i c a l l y  ow ne d rig ht s -o f- wa y 
created b y  the above land orders. The bil l provides that those 
portions of these r i g h t s - o f - w a y  that w e r e  not p h y s i c a l l y  occupied
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by a road on the ef fe ct iv e date of the bi ll  w o u l d  have to be p u r­
chased b a c k  b y  the state shou ld  they su b se q u e n t l y  be n e e d e d  b y  
the state for road improvement. See sec. 3(b) of CSSB 141.

Because CSSB 141 op er a te s to transfer, at no cost, s i g­
nifi c a n t  portions of p u b l i c a l l y  o wn ed  r i g h t s - o f - w a y  to a p a r t i c u­
lar class of p r i v a t e  landowners. CSSB 141 is sub st a nt iv el y no 
different fr o m its predecessor, SB 141. Accordingly, the same 
legal problems r a i s e d  in our M a r c h  5 r e v i e w  are also r a is ed  by 
CSSB 141. In brief, these d i f fi cu lt ie s involve, among others, 
the p ub li c p u r p o s e  p r o v i s i o n  of arti c le  IX, section 6 of the 
A l a s k a  C o n s t i t u t i o n  as w e l l  as the equal rights p r o v i s i o n  of 
article 1, section 1 of the A l a s k a  Constitution.

Our conclusion, then, is that CSSB 141, b e c a u s e  it 
w o u l d  transfer p ub l ic  p r o p e r t y  at n o  cost to private owners, 
w o u l d  likely v i o l a t e  the p ub li c p u r po se  p r o v i s i o n  of article IX, 
section 6 of the A l a s k a  Constitution. 1J

— In addition, b e c a u s e  CSSB 141 w o u l d  take away p o t e n­
tially v a l u a b l e  p r o p e r t y  rights o wn ed  b y  the genera] p u b l i c  and 
b e s t o w  the right to the fair m a r k e t  v a l u e  of these rights u p o n  an 
identifiable class of p r i v a t e  individuals, CSSB 141 results in 
the c reation of special p r iv i l e g e s  for a p ar ti c u l a r  class of 
individuals. 2/ As a result, CSSB 141 m o s t  likely v i o la te s the

1/ The fact that the state had no r e s p o n s i b i l i t y  for the 
issuance of the patents that gave rise to this issue (many of 
w h i c h  w e r e  is sued b e f o r e  statehood) u nd erscores the public 
purpose objection.

2/ It should also be n o t e d  that title companies wi ll  also stand 
to gain cert ai n a d va nt a ge s f r o m  this bill. As matters stand now, 
title companies are c o n t r a c t u a l l y  o b l i g a t e d  to pay damages to 
title po licy h o l d e r s  w h o s e  title poli ci es  fail to n o t e  the 
existence of p u b l i c  land o r d e r  rights-of-way. See A l a s k a  La nd  
Title A s s o c i a t i o n  v. State, 66*/ P . 2d 714, 725 (Alaska 1983); Ha hn  
v. A l a s k a  Title G u a r a n t y  Co., 557 P . 2d 143, 146 (Alaska 1976). 
Should this bi ll  b e co m e law, title companies wi ll  be r e l i e v e d  of 
this cont ra ct ua l  duty b e c a u s e  the state w i l l  no longer be able to 
claim these p ublic land o rder easements.
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di sc ri m i n a t o r y  treatment p r o h i b i t i o n  of article 1, section 1 of 
the A l a s k a  Constitution.

Sincerely,

N OR MA N C. GORSUCH 
A T T O R N E Y  GENERAL

By:
J a c k  B. M cG ee
A s s i s t a n t  A t t o r n e y  General

JBM:ebc
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O r i g i n a l  s p o n s o r :  C o g h i l l

I N  T H E  S E N AT E BY THE T R A N S P O R T A T I O N  COHMITTEI

CS F O R  SENA T E BILL NO. H I  (Transportation)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F IR ST  SESSION

A  BILL

F o r  an Act entitled: "An A c t  r e q u i r i n g  just c o m p e n s a t i o n  for the

u t i l i z a t i o n  of certain rights-of-way; and providing 

for an ef fe c ti ve  date."

B E  IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. L E G I S L A T I V E  P U R P O S E  A N D  FINDING. The p u r p o s e  of this Act 

is to p r ov id e j u s t  co mp en s a t i o n  to landowners in the state w h o  are s u f f e r­

ing e c o no mi c ha rd sh i p a n d  p h y s i c a l  and m e n t a l  distress b y  v i r t u e  o f  the 

s t at e u t i l i z i n g  certain r i g h t s - o f - w a y  created, withdrawn, or r e s e r v e d  under 

33 Stat. 616 (Act of J a n u a r y  27, 1905); 47 Stat. 446 (Act of J u n e  30, 

1932); 48 U.S.C. secs. 321(a) - 327 (Act of Jul y 24, 1947); P u bl ic  La n d 

O r d e r  601, 14 Fed. Reg. 5048 (1949); P ublic L a n d  Or de r  757, 16 Fed. Reg. 

10, 749 (1951); Public L a n d  O r d e r  1613, 23 Fed. Reg. 2376, 2378 (1958); or 

D e p a r t m e n t a l  O rd er  2665, 16 Fed. Reg. 10, 752 (1951).

* Sec. 2. TAKING OF P R O P E R T Y  W I T H O U T  C O M PE NS AT I ON  IS BARRED. T he state 

m a y  not take, utilize, or oc cupy a r i g h t - o f - w a y  for a road, roadway, h i g h­

way, tramway, trail, bridge, or a p p u rt en an t structure created, w i t h d r a w n  or 

r e s e r v e d  u nder 33 Stat. 616 (Act of J a n u a r y  27, 1905); 47 Stat. 446 (Act of 

J u n e  30, 1932); 48 U.S.C. secs. 321(a) - 327 (Act of J u l y  24, 1947); Public 

L a n d  O r d e r  601, 14 Fed. Reg. 5048 (1949); P ublic L a n d  O r d e r  757, 16 Fed. 

Reg. 10, 749 ( 1951 ); P u b li c L a n d  O r d er  1613, 23 Fed. Reg. 2376, 2378

(1958); or D e p a r t m e n t a l  Or de r 2665, 16 Fed. Reg. 10, 752 (1951) w i t h o u t  

p a y m e n t  of jus t compensation if the r i g h t - o f - w a y  on the e ff ective date of 

this Act is not p hy si c a l l y  o c c u p i e d  by a road, roadway, highway, tramway, 

trail, bridge, or a pp urtenant structure.

P R o f p s e p *  :• c o m m trre& S u b s t i t u t e - c s s b ul(Trsp>
’j&ii.: ;. ... •
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1 * Sec. 3. PHY SI C AL  O C C U P A T I O N  OF RIGHT-OF-WAY. (a) The p r o v i s i o n s  oi 

this A ct do not  require co mp en s a t i o n  b y  the state for land physicall) 

o c c u p i e d  on the effective date of this A c t  by a road, roadway, highway, 

tramway, trail, bridge, or ap purtenant structure then c o n s t r u c t e d  withir 

the r i g h t - o f - w a y  created, withdrawn, or r e s e r v e d  u n d e r  the Ac ts  of Congress 

a nd the orders de s cribed in sec. 2 of this Act; n o r  do the p r o v i s i o n s  of 

this A c t  r e q u ir e c o m p e n s a t i o n  b y  the state for taking, utiliz i ng , or o c c u­

py i n g  an i nterest in an e a s e m e n t  of specific w i d t h  set out in the original 

p a t e n t  from the state or federal gover n me nt  w h e t h e r  or n o t  p hy si ca l ly  

o c c u p i e d  on the effective date of this Act.

(b) E x p a n s i o n  b e y o n d  an existing road, roadway, highway, tramway, 

trail, bridge, or a pp ur t e n a n t  structure r e quires the p a ym en t  of jus t c o m­

p e n s a t i o n  to the owner of the land only to the ex tent that the state 

a c t u a l l y  takes, utilizes, or occupies b e y o n d  the p h y s i c a l  o c c u p a t i o n  w i t h i n  

the m e a ni ng  of this section. The state has the b u r d e n  of p r o o f  to sh ow  by 

c l ea r and c o nv i nc in g evidence that the p h y s i c a l  o c c u p a t i o n  o c c u r r e d  before 

the e f fe ctive date of this Act.

* Sec. 4. A P P L I C A T I O N  TO F E D E R A L  LAND. The p ro v is io ns  of this A c t  do 

n ot r e q ui r e the state to p a y  comp en s at io n for taking, utilizing, or o c c u p y­

ing a r i g h t - o f - w a y  that affects land in w h i c h  fee title is, on the date of 

the taking, u t i l i z a t i o n  or occupation, v e s t e d  in the U n i t e d  States of 

A m e r i c a .

* Sec. 5. DEFINITION. As u s e d  in this Act, " p h y s i c a l l y  oc cu pied" means 

the c o n s t r u c t i o n  of the actua l roadway, inc lu di ng  its shoulders and d i t c h­

ing, highway, tramway, trail, bridge, or ap pu r t e n a n t  structures, b e fo re  the 

e f f e c t i v e  date of this Act.

* Sec. 6. R E T R O A C T I V E  AP PL ICATION. This A ct does not relieve, alter, 

or v o i d  a v o l u n t a r y  co nv ey a n c e  of an e a sement in cl ud i ng  an eas em en t d e d i­

ca t e d  by plat.

C S S B  1 4 1 (Trsp) -2-
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* Sec. 7. EFF E CT IV E DATE. This A c t  takes effect i m m e d i a t e l y  in accor 

dance w i t h  AS 01.10.070(c).

-3- C S S B  H l ( T r s p )
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M a r c h  5, 1985

x

Mr. Blake Call, S e c r e t a r y  
Senate T r a n s p o r t a t i o n  C o m m i t t e e  
A l as ka  State Le gi sl a t u r e  
P ou ch  V
Juneau, A K  99811

Rer R e q u e s t  f or Opini o n on SB 141 
O u r  File: 366-380-85

D ea r Mr. Call:

This la tter is in r e s p o n s e  to y o u r  request for o ur 
analysis of SB 141 w h i c h  h as as its subje ct  m a t t e r  P u b l i c  L a n d  
Orders 601, 757, 1613 a n d  D e p a r t m e n t  O r d e r  2665.

Public L a n d  O rd er s 601, 757, 1613 and D ep a r t m e n t  Or de r 
2665 are respo n si bl e for the c r e a t i o n  o f  80 p e r c e n t  of the p u bl ic  
road rights-of-x^ay in Alaska. M o r e o v e r ,  the legal v a l i d i t y  of 
the r i g h t s- of - wa y a n d  e a s e m en ts  c r e a t e d  b y  these land orde r s w as 
u p h e l d  b y  the A l a s k a  S u p r e m e  C o u r t  a g ai n st  n u m e ro us  legal c h a l­
lenges r a is ed  b y  the A l a s k a  L a n d  T i t l e  A s s o c i a t i o n  in a case that
w en t all the w a y  up to the U.S. S u p r e m e  Court. See A l a s k a  L a n d
T i tl e A s s o c iation  v. St at e  of A laska, 6 6 7 . P . 2d 714 (Alaska 1903), 
cert, d e n i e d , 104 S.Ct. 704 (1984).

The effe ct  of SB 141 w o u l d  b e  to r e q u i r e  the state to 
v a ca te  and re li nq u i s h  to c e r t a i n  p r i v a t e  landowners si gn if i c a n t  
portions of public h i g h w a y  r i g h t s - o f - w a y  that w e r e  created b y  P L O  
601, PLO 757, P L O  1613 and D.O. 2665. Specifically, those 
p ortions of the r i g h t s - o f - w a y  n o t  p h y s i c a l l y  o c c up ie d on the 
effective date of the b i l l  w o u l d  ha ve  to b e  rel in qu is h ed  b y  the 
state.

T here are at least two m a j o r  legal concerns r ai s ed  b y  
this bill. The first i nvolves a r t ic l e IX, section 6, of the 
A l a s k a  Constitution. This p r o v i s i o n  reads as follows:

Section 6. P U B L I C  PURPOSE. No tax shall be
l'.'-xed, or a p p r o p r i a t i o n  o f  p u b l i c  m o n e y  made, or

4 6 5 - 3 6 0 3
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public prop er ty  transferred, n o r  shall the p ublic 
credit be used, e x ce pt  for a p ub li c purpose.

The easement rights c r e a t ed  by PLO 601, P L O  757, 
P LO 1613, and D.O. 2665 are h e l d  in c o m m o n  b y  the gene ra l public. 
Th es e rights, therefore, are a f o r m  o f  public property. The 
c lear effect of Se nate Bill 141 is to t r a n sf e r this p u b l i c  p r o p­
erty to certa in  p r i va te  individuals. This is so b e c a u s e  the 
bill, wh il e  r e l in qu i sh in g p u b l i c  r o a d  easements hel d in c o m mo n b y  
the general public, b e st ow s the r i g h t  to the fair m a r k e t  v a l u e  of 
these easements u p o n  those p r i v a t e  landown er s w h o s e  p r o p e r t y  was 
p r e v i o u s l y  subject to them. See s ections 2 and 3 of SB 141. The 
bill, in effect, transfers p u b l i c  p r o p e r t y  to pri va t e individtials 
w h o  w o u l d  not p a y  a n y t h i n g  to the st at e for the v a l u e  of the 
rights trans f er re d to them. S u c h  a transfer, on its face, w o u l d  
a p pe ar  to v i o l at e the p u b l i c  p u r p o s e  p r o v i s i o n  of the state C o n­
stitution. This is u n d e r s c o r e d  b y  the fact that the public, if 
it requires the v a c a t e d  r o a d  e a s e m e n t  area for fu ture roa d  
improvement, m u s t  pur ch as e it b a c k  f r o m  p r i v a t e  ownership. Only 
these private individuals w o u l d  b e n e f i t  f r o m  this a r r an ge me n t and 
the repurc ha se  costs w o u l d  p r o b a b l y  b e  significant. Thus, it is 
difficult to u n d e r s t a n d  h o w  this b i l l  w o u l d  n o t  v i o l a t e  the p u b­
lic purp os e requ i re me nt  of a r t i c l e  XX, section 6, of the A l a s k a  
C o n s ti tu t io n that m u s t  b e  m e t  w h e n e v e r  public p r o p e r t y  is 
transferred. 1/

A  second legal d i f f i c u l t y  c oncerns article 1, section 
1, o f  the Al aska Constitution. This p r o v i s i o n  pr ovides that all

? arsons are e ntitled to equal ri ghts u n d e r  the law and, converse- 
y, p r oh ibits u n f ai r d i s ti nc t io ns  b e t w e e n  classes o f  persons.

1/ Because this bill w o u l d  e l i m i n a t e  significant por ti on s of 
p ublic road easements, it w o u l d  m o s t  likely have a n e g a ti v e 
effect on pu blic access to v a r i o u s  areas o f  the state. As a 
result, SB 141 appears to b e  i n c o n s i s t e n t  w i t h  a r t ic le  VIII, 
sections 1 and 2 of the A l a s k a  Constitution. A r t i c l e  VIII, 
Sect io n 1 states that it is the p o l i c y  o f  the state M to e nc ourage 
the settlement of its lands and d e v e l o p m e n t  of its r es ources b y  
m a k i n g  th em  a va ilable for m a x i m u m  use co ns i s t e n t  w i t h  the p u bl ic  
interest." A r t ic le  VIII, s e c t io n 2 r equires the legisl at ur e  to 
" provide for the utilization, development, a n d  c o ns er v a t i o n  of 
all n a t ur al  resources b e l o n g i n g  to the state . . . for the
m a x i m u m  benefit o f  its peop le ."



Mr. Blake Call, Secretary M a r c h  5, 1985
Sena t e T r a n sp o rt at io n Committee Pa ge  3
A l a s k a  State Legislature 
366-3 80 -8 5

See A l e  v. State, 484 P . 2d 677 (Alaska 1971)) L e e g e  v. Martin, 
3 7 9  P'. 7 3 ~ 4 T 7 'T AI as ka  1963) . --------------------

The effect of this bi ll  is to d i v e s t  the g e ne ra l p ublic 
of its r ight to util iz e signi fi ca nt  p o r t i o n s  of the p u b l i c  road 
e a sements crea te d b y  public la nd  orders., Since the e f fe ct  of 
this di v es t m e n t  w o u l d  b e  to e l i m i n a t e  the p ub l i c ' s  r i gh t  to c l a i m  
these p u b l i c  r o a d  easements, o n l y  those p r i v a t e  i nd iv i d u a l s  o w n­
ing land  fr on ti ng  on the p u b l i c  roads c r e a t e d  b y  these land 
orde rs  w o u l d  b e ne fi t fro m this divestment. Th a t is to say, after 
the e f f e c t i v e  date of this bill, the public, a c t i n g  t h r o u g h  the 
state, w o u l d  have to pur ch as e f r o m  this class of i n di vi d u a l s  the 
r i gh t to u s e  the same public r o a d  ea se ments that w e r e  p r e v i o u s l y  
o w n e d  b y  the public. i

In sum, as matters s t a n d  .- now, the p u b l i c  r o a d  rights 
g r a n t e d  b y  these land orders are o wn e d b y  all m e m b e r s  o f  the p u b­
lic in common. Should this b i l l  b e c o m e  law, it w o u l d  m e a n  that 
the c a s h  v a l u e  of these rights, right s w h i c h  w e r e  f o r m e r l y  h e l d  
b y  all, w o u l d  b e  g r an t ed  to a class of p r o p e r t y  owners, i . e . , 
t hose indivi d ua l pr op e r t y  owners fortunatev e n o u g h  to o w n  land 
f r o n t i n g  on the v e r y  roadways c r e a t e d  b y  these p u b l i c  lan d  o r­
ders. Thus the practical effec t o f  this b i l l  is to take away 
p o t e n t i a l l y  v a l u a b l e  p r o p er ty  rights o w n e d  b y  the g e n er a l p u bl ic  
as a w h o l e  and b e s t o w  the right to the fair m a r k e t  v a l u e  o f  these 
r i gh ts  u p o n  a class of p r i v a t e  individuals. S in ce  a r t ic le  I, 
s e c t i o n  1 o f  the A l as k a C o n s t i t u t i o n  adopts the p r i n c i p l e  that 
"all per so n s are equal a nd e n t i t l e d  to e qual rights, o p p o r­
tunities, and p r ot e ct io n u n d e r  the law," the g r a n t i n g  o f  special 
p r i v i l e g e s  b y  this bill to a p a r t i c u l a r  class at the e x p e n s e  of 
the p u b l i c  m a y  v e r y  we ll  v i o l a t e  this provision.

A t  present, only one class of pers on s exists r e l a t i v e  
to the p u b l i c  r o a d  easements c r e a t e d  b y  these p u b l i c  land orders. 
This class is ma de  up of m e m b e r s  of the g e n e r a l  p u b l i c  w h o  own 
these p u bl i c road easements in common. S h o u l d  this bill b ec om e 
law, these easement rights would, in effect, b e  t a k e n  f r o m  the 
g e n e r a l  public. 2/ The right to the cash v a l u e  o f  these p ub li c 
road eas e me nt  rights w o u l d  then be b es towed, n o t  on the gen er al

2 1  This "taking" fr om  each m e m b e r  o f  the p u b l i c  by- i t se l f may* 
v i o l a t e  article XIII, section 16 o f  the A l a s k a  C o n s t i t u t i o n  w h i c h  
p r o vi de s  that "no pers on  shall b e  i n v o l u n t a r i l y  d i v e s t e d  o f  . . . 
his in terests in lands . . ." u nl e ss  the d i v e s t m e n t  is for a
p u b l i c  p u r p o s e  and he is paid jus t compensation.
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p u b l i c  as a whole, b u t  o n  a special class of p r o p e r t y  owners. 
Th is  bill, in effect, w o u l d  create two classes of persons: the
class o f  all those m e m b e r s  of the general p u b l i c  w h o  do n o t  own 
r e a l  p r o p e r t y  f r o n t i n g  o n  the roadways c r e a t e d  b y  the p u b l i c  land 
o r de rs  a n d  the class o f  those p r o p e r t y  owners w h o  do own  p r o p e r t y  
f r o n t i n g  on the road wa ys  crea te d b y  these p u b l i c  la nd  orders. 
This l a t t e r  class w o u l d  then b e  g i ve n  the r i gh t  to the f a i r  m a r­
ke t  v a l u e  o f  the ea s em en ts  p r e v i o u s l y  o w n e d  b y  the e n ti re  public. 
It is l i k e l y  that su ch  d is cr i m i n a t o r y  t r e a tm en t is b a r r e d  b y  
a r t i c l e  I, sect io n 1, o f  the A l a s k a  Constitution.

Sincerely,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E NE RA L

• •
J a c k  B. M c G e e
A s s i s t a n t  A t t o r n e y  G e n e r a l
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J u l y  24, 1984

S e n a t o r  F r a n k  M u r k o w s k i  
U n i t e d  S t a t e s  S e n a t e  
W a s h i n g t o n ,  D.C. 20510

A t t e n t i o n :  J o h n  M o s e m a n

Re; F e d e r a l  H i g h w a y  E a s e m e n t s  in A l a s k a
i

D e a r  J o h n :

T h a n k  y o u  f o r  m e e t i n g  w i t h  us d u r i n g  y o u r  v i s i t  l a s t  w e e k  in 
A l a s k a .  It w a s  a p l e a s u r e  h a v i n g  the o p p o r t u n i t y  to  m e e t  y o u  a n d  
w e  l o o k  f o r w a r d  to o u r  f u t u r e  c o n t a c t .  A s  w e  d i s c u s s e d ,  we  a r e  
p r e s e n t l y  e m b r o i l e d  in an e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  f o r  w h i c h  
w e  are s e e k i n g  the aid o f  the A l a s k a  C o n g r e s s i o n a l  D e l e g a t i o n .  
T h i s  l e t t e r  and its e n c l o s u r e s  w i l l  a s s i s t  y o u  in y o u r  
p r e l i m i n a r y  i n v e s t i g a t i o n  i n t o  t h i s  m a t t e r .  A t  y o u r  e a r l i e s t  
c o n v e n i e n c e ,  we w o u l d  l i k e  to d i s c u s s  the p o s s i b i l i t y  of  t h e  
i n t r o d u c t i o n  and p a s s a g e  of  o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  w i t h  
y o u ,  and the o t h e r  m e m b e r s  o f  t h e  A l a s k a  C o n g r e s s i o n a l  
D e l e g a t i o n .

A s  y o u  m a y  r e c a l l  f r o m  o u r  m e e t i n g ,  the d i f f i c u l t y  l i e s  in 
t h e  i n t e r p r e t a t i o n  o f  a s e r i e s  o f  p u b l i c  la n d  o r d e r s  (PLOs) a n d  
d e p a r t m e n t  o r d e r s  (DOs) w h i c h  w e r e  i s s u e d  b y  the D e p a r t m e n t  o f  
I n t e r i o r  in the l a t e  19 4 0 ' s  a n d  e a r l y  1950's. Up  t h r o u g h  1947 
t h e r e  e x i s t e d  two m e t h o d s  b y  w h i c h  t h e  F e d e r a l  G o v e r n m e n t  c o u l d  
c r e a t e  h i g h w a y  r i g h t s - o f - w a y  in A l a s k a .  T h e  f i r s t  w a s  a 1932 A c t  
w h i c h  was c o d i f i e d  at 48 U . S . C .  §321a t h r o u g h  S322._1_/ P u r s u a n t  
to t h a t  A c t  the D e p a r t m e n t  o f  I n t e r i o r  h a d  the r i g h t  to b u i l d  a n d  
c o n s t r u c t  r o a d w a y s  in A l a s k a .  A d d i t i o n a l l y ,  u n d e r  44 L.D. 513 
t h e  D e p a r t m e n t  of I n t e r i o r  d e t e r m i n e d  th a t  the F e d e r a l  G o v e r n m e n t  
h a d  the r i g h t  to e s t a b l i s h  a r o a d w a y  b y  a p p r o p r i a t i o n .  T h a t  is,
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a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  the a l l o c a­
ti o n  o f  s p e c i f i c  f u n d s  f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o  r e s e r v e  
the r i g h t  in the F e d e r a l  G o v e r n m e n t  t o  b u i l d  the road.

In 1947, C o n g r e s s ,  at the u r g i n g  o f  t h e  D e p a r t m e n t  of  
I n t e r i o r  p a s s e d  an  a m e n d m e n t  to t h e  1 9 3 2  A c t  w h i c h  w a s  c o d i f i e d  
at 48 U . S . C .  S 3 2 I d .  ( E x h i b i t  B.) U n d e r  48 U . S . C .  S 3 2 1 d  the 
D e p a r t m e n t  of I n t e r i o r  was r e q u i r e d  to p l a c e  in e v e r y  p a t e n t  for 
l a n d  in A l a s k a  t a k e n  up  t h e r e a f t e r  a r e s e r v a t i o n  f o r  a r o a d  
r i g h t - o f - w a y  f o r  t h e  F e d e r a l  G o v e r n m e n t .  It is o u r  o p i n i o n  t h a t  
the a m e n d m e n t  i n  1947 w a s  d e s i g n e d  to p r o t e c t  the F e d e r a l  G o v e r n­
m e n t ' s  i n t e r e s t  in m a i n t a i n i n g  t h e  r i g h t  to b u i l d  r o a d s  i n t o  
t h o s e  p o r t i o n s  o f  A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  u p  b y  
h o m e s t e a d e r s  and w h i c h  w e r e  not y e t  s u b j e c t  to a 43 U . S . C .  S 9 3 2  
s e c t i o n  l i n e  d e d i c a t i o n  or  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  
u n d e r  44 L.D. 513. It a l s o  s e r v e d  the f u n c t i o n  o f  c o n s o l i d a t i n g  
the p o w e r  o f  the D e p a r t m e n t  of I n t e r i o r  u n d e r  the Act o f  19 3 2  b y  
s p e c i f i c a l l y  r e q u i r i n g  that the r e s e r v a t i o n  be p u t  in the p a t e n t  
so t h a t  s e t t l e r s  w o u l d  be on n o t i c e .  •

In A u g u s t  o f  1949, the D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  601 
w i t h d r e w  f r o m  a l l  f o r m s  of a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  
for h i g h w a y s  in A l a s k a .  ( E x h i b i t  C.) U n d e r  P L O  601 h i g h w a y  
w i d t h s  o f  v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e d  f o r  t h r o u g h ,  f e e d e r  
and l o c a l  r o a d s .  T h e  " l o c a l "  r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  n a m e  
w h i c h  c a u s e s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  the f a c t  that P L O  601 
was a w i t h d r a w a l  r a t h e r  t h a n  the e s t a b l i s h m e n t  o f  an  e a s e m e n t  o r  
r i g h t - o f - w a y .  C o n s e q u e n t l y  the D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  
m o d i f i c a t i o n s  o f  P L O  601 -which c u l m i n a t e d  in the p u b l i c a t i o n  o f  
DO  2665. ( E x h i b i t  D.) D O  26 6 5  e s t a b l i s h e d  e a s e m e n t s  in l i e u  o f  
r i g h t s - o f - w a y .

In the i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  of  t h e  
I n t e r i o r  i n d i c a t e d  t h a t  h e  w a s  p u b l i s h i n g  the o r d e r  p u r s u a n t  to 
48 U . S . C .  §321a. It is o u r  b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  b y  
the S e c r e t a r y  d e a l s  w i t h  o n l y  the c o n s t r u c t i o n  p o w e r s  u n d e r  t h e  
1932 A c t  and m u s t  be v i e w e d  in t h e  l i g h t  o f  t h e  1947 A m e n d m e n t  
w h i c h  r e q u i r e d  t h a t  s u c h  e a s e m e n t s  a n d  r i g h t s - o f - w a y  be r e s e r v e d  
in the p a t e n t s .  H o w e v e r ,  it is t h i s  o n e  " a u t h o r i t y  s e c t i o n "  
w h i c h  has a l l o w e d  t h e  A l a s k a  S u p r e m e  C o u r t  to c i r c u m v e n t  b o t h  t h e  
A l a s k a  and C o n g r e s s i o n a l  b i l l s  d e s i g n e d  t q  e l i m i n a t e  t h e s e  e a s e -
m e n t s .
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N o n e  o f  the w i t h d r a w a l s  and e a s e m e n t s  c r e a t e d  b y  P L O  601 and 
its s u c c e s s o r s  i n c l u d i n g  D O  2 6 6 5  w e r e  n o t e d  in t h e  p a t e n t s  of 
h o m e s t e a d e r s  in A l a s k a ,  a l t h o u g h ,  all of  t h e  p a t e n t s  w h i c h  were 
i s s u e d  for l a n d s  t a k e n  u p  a f t e r  1947 c o n t a i n  the r e s e r v a t i o n  
r e q u i r e d  by the 1947 A c t  a n d  48 U. S . C .  S 3 2 1 d .  ( E x h i b i t  E, for 
e x a m p l e . )  F u r t h e r ,  at l e a s t  in r e g a r d  to l o c a l  r o a d s ,  t h e r e  was 
n o  i d e n t i f i c a t i o n  o f  the r o a d s  o r  of a n y  r e c o r d  b y  w h i c h  a h o m e­
s t e a d e r  or o t h e r  i n t e r e s t e d  i n d i v i d u a l  c o u l d  d e t e r m i n e  if his 
p r o p e r t y  w a s  e f f e c t e d  b y  s u c h  a r i g h t - o f - w a y .

In 1959 t h e  U n i t e d  S t a t e s  g o v e r n m e n t  q u i t c l a i m e d  its 
i n t e r e s t  in the r o a d s  in A l a s k a  to the St a t e .  T h e  q u i t c l a i m  deed 
d o e s  not s p e c i f i c a l l y  a d d r e s s  the q u e s t i o n  o f  w h e t h e r  the F e d eral 
G o v e r n m e n t  i n t e n d e d  to  p a s s  its r i g h t s - o f - w a y  and r e s e r v a t i o n s  
u n d e r  the P L O s  a n d  D O  2 6 6 5 .  T h e  S t a t e  of A l a s k a  d i d  n o t  re c o r d  
its q u i t c l a i m  d e e d  u n t i l  1 9 6 9  a n d  it is i m p o s s i b l e  b y  r e f e r e n c i n g  
the q u i t c l a i m  d e e d  to  d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  of land 
in A l a s k a  w a s  a f f e c t e d  b y  the w i t h d r a w a l s  o r  e a s e m e n t s  for 
r o a d s .

In the m i d  1 9 6 0 ' s  c o n c e r n  o v e r  the p o s s i b i l i t y  o f  the State 
t a k i n g  land u n d e r  the f e d e r a l  e a s e m e n t s  a n d  r i g h t s - o f - w a y  
s u r f a c e d  and the S t a t e  L e g i s l a t u r e  p a s s e d  t h e  R i g h t - o f - W a y  A c t  of 
1968 ( E xhibit F.) T h e  19 6 6  A c t  s t a t e s  t h a t  "no a g e n c y  of the 
locate m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  t h e  e l e c t i o n  or 
e x e r c i s e  of a r e s e r v a t i o n  t o  t h e  s t a t e  a c q u i r e d  u n d e r  the Act of 
J u n e  30, 1932, ch. 320 §5, as a d d e d  J u l y  24, 1947, ch. 313, 61 
S t a t  418, and t a k i n g  o f  p r o p e r t y  a f t e r  the e f f e c t i v e  d a t e  o f  this 
A c t  b y  the e l e c t i o n  o r  e x e r c i s e  of a r e s e r v a t i o n  to  t h e  state 
u n d e r  that f e d e r a l  a c t  is v o i d . "

T h e  F e d e r a l  G o v e r n m e n t  a l s o  a t t e m p t e d  t o  a l l e v i a t e  the 
u n f a i r n e s s  of  t h e  f e d e r a l  r e s e r v a t i o n s  and e a s e m e n t s  for r i g h t s -  
o f - w a y  in p a t e n t s  i s s u e d  t o  A l a s k a n s  b e t w e e n  19 4 7  (the d a t e  of- 
the A m e n d m e n t  o f  t h e  19 3 2  Act) and 1959 ( A l a s k a  S t a t e h o o d ) .  
S e c t i o n  138(b) o f  t h e  F e d e r a l - A i d  H i g h w a y  A c t  of  19 7 0  s t a t e s :

A n y  r i g h t - o f - w a y  f o r  ro a d s ,  r o a d w a y s ,  
h i g h w a y s ,  t r a m w a y s ,  t r a i l s ,  b r i d g e s  a n d  a p p u r­
t e n a n t  s t r u c t u r e s  r e s e r v e d  by s e c t i o n  3 2 1 ( d )  
o f  T i t l e  48, U n i t e d  S t a t e s  Co d e  (61 S t a t .  418,
1949), n o t  u t i l i z e d  b y  t h e  U n i t e d  S t a t e s  o r  b y  
the S t a t e  o r  T e r r i t o r y  o f  A l a s k a  p r i o r  to t h e  
d a t e  o f  e n a c t m e n t  h e r e o f ,  s h a l l  be a n d  h e r e b y  
is v a c a t e d  a n d  r e l i n q u i s h e d  b y  t h e  U n i t e d  
S t a t e s  t o  t h e  e n d  a n d  i n t e n t  t h a t  s u c h  r e s e r -
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v a t i o n  s h all m e r g e  w i t h  t h e  fee and be f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  t h e  S t a t e  R i g h t - o f - W a y  A c t ,  t h e  f e d e r a l  l e g i s l a t i o n  d o e s  
n o t  s p e c i f i c a l l y  i n d i c a t e  t h a t  it i n c l u d e s  all r e s e r v a t i o n s  a n d  
e a s e m e n t s  c r e a t e d  u n d e r  the 1932 A c t  as A m e n d e d  b y  the 1947 
Act. H o w e v e r ,  we b e l i e v e  t h a t  t h a t  p r o p o s i t i o n  is c l e a r ,  t h a t  
t h e  1 947 A c t  w a s  an A m e n d m e n t  to the 1 932 A c t  w h i c h  c r e a t e d  an 
o b l i g a t i o n  o n  the p a r t  o f  the F e d e r a l  G o v e r n m e n t  to p l a c e  in the 
p a t e n t  a r e s e r v a t i o n  for h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  
t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  a n d  S t a t e  o f f i c i a l s  w h i c h  
c l e a r l y  i n d i c a t e  th a t  the S t a t e  w o u l d  n o t  be  t a k i n g  the r i g h t s -  
o f - w a y  in the future. ( E x h i b i t  G.)

T h e  S t a t e  o f  A l a s k a  h o w e v e r  d e c i d e d  that s i n c e  t h e  P L O s  
s t a t e  t h e y  w e r e  p r o m u l g a t e d  u n d e r  the g e n e r a l  a u t h o r i t y  o f  the 
S e c r e t a r y  o f  I n t e r i o r  and the D O  2665 w a s  " a p p a r e n t l y "  
p r o m u l g a t e d  u n d e r  48 U.S . C .  S 3 2 1 a  (the 1932 Act) t h e y  w o u l d  
a t t e m p t  to ta k e  p r o p e r t y  d e s p i t e  b o t h  the S t a t e  and F e d e r a l  A c t s  
d e s i g n e d  to end the u n c e r t a i n t y  and u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  
f r o m  the c r e a t i o n  of such e a s e m e n t s  and r i g h t s - o f - w a y .

In a c a s e  w h i c h  u l t i m a t e l y  r e a c h e d  the A l a s k a  S u p r e m e  C o u r t  
e n t i t l e d  S t a t e  v. A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 667 P . 2d 714 
( A l a s k a  1983) (E x h i b i t  H)~, t h e  A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d
t h a t  the o r i g i n a l  w i t h d r a w a l s  b y  P L O  601 c u l m i n a t e d  in the 
r i g h t s - o f - w a y  d e s c r i b e d  in D O  2 6 6 5 .  T h e  C o u r t  f u r t h e r  f o u n d  t h a t  
D O  2665 w a s  p u b l i s h e d  p u r s u a n t  to 48 U . S . C .  S3 2 1 a .  T h e  C o u r t  
d e t e r m i n e d  t h a t  48 U.S.C. S 3 2 1 a  w a s  a s e p a r a t e  s o u r c e  o f  p o w e r  
t or the S e c r e t a r y  of I n t e r i o r  t o  c r e a t e  e a s e m e n t s  f r o m  t h a t  i d e n­
ti f i e d  in 48 U.S.C. S3 2 1 d .  T h a t  is, the c o u r t  r e f u s e d  to 
r e c o g n i z e  t h a t  the 19^7 A c t ' s  p u r p o s e  w a s  to a m e n d  t h e  19 3 2  A c t  
to r e q u i r e  that a n y  e a s e m e n t  c r e a t e d  b y  the S e c r e t a r y  o f  I n t e r i o r  
u n d e r  the 1932 Act be p l a c e d  o n  the p a t e n t .

T he c o u r t  we n t  f u r t h e r  to f i n d  th a t  the R i g h t - o f - W a y  A c t  o f  
1 966 p a s s e d  by  the A l a s k a  L e g i s l a t u r e  a p p l i e d  o n l y  to t h e  19 4 7  
Act. T h i s  is in c o n t r a d i c t i o n  t o  the c l e a r  l a n g u a g e  o f  t h e  19 6 6  
Act. As  n o t e d  e a r l i e r  the F e d e r a l - A i d  H i g h w a y  A c t  o f  1970 
§138(b) c a n  be on its face i n t e r p r e t e d  as a p p l y i n g  o n l y  t o  t h e  
1947 Act. T h e r e f o r e ,  s i n c e  the A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  
i n t e r p r e t e d  the 1947 A c t  as b e i n g  separate from t h e  1932 A c t  t h e  
F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  w a s  i n e f f e c t i v e .

It is i n t e r e s t i n g  to n o t e  that the c o u r t  did a l l o w  t h e  o n e  
h o m e o w n e r  w h o  ir not p r o t e c t e d  b y  t i t l e  i n s u r a n c e  to p r e v a i l .  In
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A l l  s i d e s  of the i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  for 
th e  c o s t  o f  all the p r o p e r t y  w h i c h  c o u l d  b e  s e i z e d  u n d e r  t h e  P L O s  
is in e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a l o n g  p e r i o d  o f  time. 
T h i s  is a s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  to 
i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  t h e  r i s k  f a c t o r  i n t o  t h e i r  
r a t e  s e t t i n g .  Thus, t h e r e  is a p o t e n t i a l  t h r e a t  to the v i a b i l i t y  
o f  the t i t l e  i n s u r a n c e  i n d u s t r y  in A l a s k a  to  p r o v i d e  h o m e o w n e r s ,  
b u s i n e s s e s  and b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  a n  o n - g o i n g  b a s i s .

It is o u r  o p i n i o n  that, f e d e r a l  l e g i s l a t i o n  c a n  be p r o p o s e d  
w h i c h  w i l l  p r o v i d e  for a d e q u a t e  p r o t e c t i o n  for A l a s k a n  
l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a w o r k i n g  d r a f t  of  l a n g u a g e  f o r  
s u c h  f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  t h a t  the 
u t i l i z a t i o n  o f  su c h  e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  is a v i o l a t i o n  
of  d u e  p r o c e s s  u n d e r  the F i f t h  A m e n d m e n t  as  a p p l i e d  to the S t a t e  
by  t h e  F o u r t e e n t h  A m e n d m e n t .  O u r  r e s e a r c h  i n d i c a t e s  s u c h  an 
a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  See F i t z p a t r i c k  v. 
B i t z e r , 4 27 U.S. 445 (1976); -Katzenbach v. M o r g a n l  384 U . S . 5TT 
( 1 965); R a m i r e z  v. P u e r t o  R i c o  F i r e  S e r v i c e , 715 F . 2 d  694 ( 1st
Cir. 19831 E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v .  E l r o d ,  674 
F .2d 601 (7th Cir. 1982).

I want, to t h a n k  y o u  v e r y  m u c h  f o r  y o u r  a s s i s t a n c e  in this 
m a t t e r  and, as we n o t e d  in o u r  m e e t i n g ,  it is not a p r o b l e m  w h i c h  
a p p a r e n t l y  is g o i n g  to g o  away. H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  has 
h a d  the c h a n c e  to r e v i e w  the d o c u m e n t a r y  m a t e r i a l s  you, S e n a t o r  
S t e v e n s  and C o n g r e s s m a n  Y o u n g  w i l l  a s s i s t  us in this e n d e a v o r .  
Mr. G r e g  C h a p a d o s  is w o r k i n g  o n  t h e  p r o b l e m  in S e n a t o r  S t e v e n ' s  
o f f i c e  a n d  I am  t r a n s m i t t i n g  a c o p y  o f  t h i s  l e t t e r  to C o n g r e s s m a n  
Y o u n g .

P l e a s e  let me know if you ha ve  any q u e s t i o n s  and we look 
forward to hea ri ng  from you in the near future.

S i n c e r e l y ,

:hf

cc: C o n g r e s s m a n  D o n  Y o u n g  
G r e g  C h a p a d o s



T A K I N G  O F  R I G H T S - O F - W A Y  
W I T H O U T  C O M P E N S A T I O N

In r e c e n t  y e a r s  t h e r e  h a s  b e e n  a t r e m e n d o u s  a m o u n t  o f  r o a d  
c o n s t r u c t i o n  by the S t a t e  of A l a s k a  t o  s e r v e  the n e e d s  of the 
S t a t e ’s g r o w i n g  p o p u l a t i o n  and e c o n o m i c  d e v e l o p m e n t .  An 
i m p o r t a n t  p a r t  of b u i l d i n g  n e w  r o a d s  and e x p a n d i n g  old o n e s  is 
e s t a b l i s h i n g  the r i g h t - o f - w a y  u p o n  w h i c h  the road can be c o n­
st r u c t e d .  In t h e  L o w e r  48 and, to  s o m e  e x t e n t  in A l a s k a ,  w h e n  a 
s t a t e  w i s h e s  to c o n s t r u c t  a r o a d  it p u r c h a s e s  the r i g h t - o f - w a y  
a c r o s s  p r i v a t e  land e i t h e r  by d i r e c t  n e g o t i a t i o n  or  by c o n d e m n a­
tion. T h u s ,  a p r i v a t e  la n d  o w n e r  w h o s e  p r o p e r t y  is e f f e c t e d  b y  a 
h i g h w a y  is c o m p e n s a t e d  for the l o s s  of the u s e  o f  his p r o p e r t y .

T h i s  is n o t  so for a l a r g e  n u m b e r  of la n d  o w n e r s  in 
A l a s k a .  T h e  S t a t e  o f  A l a s k a  has d e t e r m i n e d  t h a t  it c a n  t a k e  
r i g h t s - o f - w a y  a n d  e x p a n d  e x i s t i n g  r o a d s  o v e r  p r i v a t e  p r o p e r t y  
w i t h o u t  c o m p e n s a t i o n  to the l a n d  o w n e r s  b a s e d  up o n  s o m e  o b s c u r e  
f e d e r a l  r e g u l a t i o n s  and s t a t u t e s ,  d e s p i t e  the fa c t  the A l a s k a  
S t a t e  L e g i s l a t u r e  has a l r e a d y  m a d e  o n e  a t t e m p t  to p r o h i b i t  s u c h  
t a k i n g s .

In o r d e r  to u n d e r s t a n d  h o w  t h e  S t a t e  c a n  c l a i m  an e a s e m e n t  
or r i g h t - o f - w a y  for h i g h w a y  p u r p o s e s  a c r o s s  p r i v a t e  la n d  w i t h o u t  
p a y i n g  c o m p e n s a t i o n  o n e  m u s t  l o o k  at t h e  h i s t o r y  of r o a d  d e v e l o p­
m e n t  in A l a s k a .  P r i o r  to 1947, t h e r e  w e r e  t w o  p r i m a r y  w a y s  b y  
w h i c h  r o a d s  c o u l d  be e s t a b l i s h e d .  T h e  f i r s t  w a s  b y  a p p r o p r i a­
tion. U n d e r  t h e  d o c t r i n e  o f  a p p r o p r i a t i o n ,  if the f e d e r a l  
g o v e r n m e n t  w i s h e d  to b u i l d  a r o ad, it c o u l d  d o  so on p u b l i c  l a n d s  
s i m p l y  by  e x p e n d i n g  m o n e y  for the c o n s t r u c t i o n  o f  the r o a d .  A s  a 
m a t t e r  of  c u s t o m  the w i d t h  o f  s u c h  r o a d s  w a s  g e n e r a l l y  33 f e e t  
e i t h e r  s i d e  of the c e n t e r  line.

R o a d s  w e r e  a l s o  e s t a b l i s h e d  p r i o r  to 1947 u n d e r  a s p e c i a l  
f e d e r a l  s t a t u t e  (48 U. S . C .  §932) w h i c h  g r a n t e d  the r i g h t  to the 
p u b l i c  to c o n s t r u c t  h i g h w a y s  a c r o s s  v a c a n t  and u n a p p r o p r i a t e d  
f e d e r a l  p u b l i c  lands. S e v e r a l  t e r r i t o r i a l  e n a c t m e n t s  e s t a b l i s h e d  
a r i g h t - o f - w a y  a l o n g  all s e c t i o n  l i n e s  in the s t a t e  fo u r  r o d s  (66 
feet) wide.

F o l l o w i n g  W o r l d  W a r  II n u m e r o u s  v e t e r a n s  f o u n d  A l a s k a  an 
a p p e a l i n g  p l a c e  to live and m i g r a t e d  t o  o u r  state, T h e s e  H o m e­
s t e a d e r s  s o o n  h a d  i d e n t i f i e d  p a r c e l s  f o r  e n t r y  and p r o c e e d e d  to 
l a w f u l l y  o b t a i n  t i t l e  to t h e s e  lands. T h e  D e p a r t m e n t  o f  I n t e r i o r  
w h i c h  w a s  r e s p o n s i b l e  for t h e  c o n s t r u c t i o n  of m o s t  r o a d s  in 
A l a s k a  t h r o u g h  the A l a s k a  Ro a d  C o m m i s s i o n  s o o n  d i s c o v e r e d  th a t
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i t s  r o a d  c o n s t r u c t i o n  c o u l d  not k e e p  up w i t h  the p a c e  of  s e t t l e­
m e n t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  the p r o p e r t y  b e f o r e  the 
A l a s k a  R o a d  C o m m i s s i o n  c o u l d  b u i l d  a r o a d  by  a p p r o p r i a t i o n .  O n c e  
t h e  h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a road by 
a p p r o p r i a t i o n  was l o s t  s i n c e  the p r o p e r t y  was n o  l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

T o  r e m e d y  this p r o b l e m ,  C o n g r e s s  p a s s e d  a l a w  in 1947 
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t e r  J u l y  
24, 1947. It was e n v i s i o n e d  t h a t  as the A l a s k a  r o a d  n e t w o r k
d e v e l o p e d  in the t e r r i t o r y ,  t h e  A l a s k a  R o a d  C o m m i s s i o n  c o u l d  then 
c o n s t r u c t  a r o a d  a c r o s s  the p a t e n t e d  p r o p e r t y  ev e n  t h o u g h  it was 
n o  l o n g e r  in t h e  h a n d s  o f  the f e d e r a l  g o v e r n m e n t .

U n f o r t u n a t e l y ,  t h e  1947 l a w  d i d  not e s t a b l i s h  w h e r e  the 
r o a d s  w e r e  or  t h e i r  w i d t h .  T h i s  p l a c e d  the h o m e s t e a d e r  at risk, 
t h a t ,  at a n y  t i m e  in the f u t u r e ,  a r o a d  c o u l d  be c o n s t r u c t e d  
a c r o s s  h i s  p r o p e r t y .  In 1949 t h e  D e p a r t m e n t  of I n t e r i o r  
a t t e m p t e d  to c l a r i f y  t h i s  p r o b l e m  by  p u b l i s h i n g  P u b l i c  L a n d  O r d e r  
No. 601 w h i c h  e s t a b l i s h e d  the w i d t h  for v a r i o u s  t y p e s  of r o a d s  in 
A l a s k a .  T h e  P u b l i c  L a n d  O r d e r  w i t h d r e w  f r o m  the p u b l i c  d o m a i n  
s t r i p s  of land a l o n g  all h i g h w a y s  in A l a s k a .  By w i t h d r a w i n g  the 
s t r i p s  of  land the f e d e r a l  g o v e r n m e n t  a c t u a l l y  m a d e  t h o s e  
p o r t i o n s  o f  f e d e r a l  p u b l i c  l a n d s  u n a v a i l a b l e  for h o m e s t e a d i n g .

P L O  601 e s t a b l i s h e d  s e v e r a l  c l a s s i f i c a t i o n s  of roads. For 
t h r o u g h  r o a d s  such as t h e  A l a s k a  H i g h w a y ,  R i c h a r d s o n  H i g h w a y ,  
G l e n n  H i g h w a y ,  H a i n e s  H i g h w a y ,  and T o k  C u t o f f ;  the r i g h t - o f - w a y  
w a s  150 f e e t  e i t h e r  s i d e  of c e n t e r  l i n e  or 300 feet total. For 
f e e d e r  r o a d s  s u c h  as the S t e e s e  H i g h w a y ,  E l l i o t t  H i g h w a y ,  
M c K i n l e y  P a r k  Road, A n c h o r a g e - P o r t e r - I n d i a n  Road, etc. the 
r i g h t s - o f - w a y  w a s  100 f e e t  e i t h e r  s i d e  of c e n t e r  line o r  200 f e e t  
t o t a l .  T h e  l a s t  c l a s s i f i c a t i o n  was e n t i t l e d  l o c a l  r o a d s  and 
r e p r e s e n t e d  a w i t h d r a w a l  o f  50 feet e i t h e r  si d e  of c e n t e r  li n e  o r  
100 f e e t  total. H o w e v e r ,  u n l i k e  the t h r o u g h  r o a d s  a n d  f e e d e r  
r o a d s ,  l o c a l  r o a d s  w e r e  not s p e c i f i c a l l y  i d e n t i f i e d  by name.

T h e  p r o b l e m  w i t h  P L O  601 was that h o m e s t e a d e r s  w h o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  not t o l d  t h a t  
t h e i r  p r o p e r t y  m i g h t  b e  e f f e c t e d  b y  P L O  601.

T he B L M  w a s  r e q u i r e d ,  b e c a u s e  of the w i t h d r a w a l  b y  P L O  601, 
t o  s u r v e y  t h o s e  w i t h d r a w a l s  and to p o s t  t h e m  to t h e i r  pla t s .  
A d d i t i o n a l l y  t h e y  w e r e  r e q u i r e d  to tell a h o m e s t e a d e r  w h o  e n t e r e d  
t h e  p r o p e r t y  and w h o  c l a i m e d  land u n d e r  h i s  a p p l i c a t i o n  w h i c h  w a s  
e f f e c t e d  by the P L O  601 t h a t  his h o m e s t e a d  c o u l d  not i n c l u d e  
t h o s e  l a n d s  w h i c h  P L O  601 e f f e c t e d .  T h e  B L M  d i d  n e i t h e r .  T h e
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c o s t  and m a n p o w e r  i n v o l v e d  in i d e n t i f y i n g  and s u r v e y i n g  the p r o­
p e r t y  e f f e c t e d  by the P u b l i c  L a n d  O r d e r s  and p o s t i n g  it to the
p l a t s  w a s  b e y o n d  the p h y s i c a l  and f i s c a l  c a p a b i l i t y  o f  the BLM in 
the l a t e  40 ' s  and e a r l y  50's.

A s  a r e s u l t  of l o c a l  B L M  p r o t e s t  to W a s h i n g t o n  the D e p a r t­
m e n t  of  I n t e r i o r  r e c o g n i z e d  the d i f f i c u l t i e s  i n h e r e n t  in the
w i t h d r a w a l s  u n d e r  PLO 601. In 1951 t h e r e f o r e  t h e y  p u b l i s h e d  PLO 
757 w h i c h  e n d e d  the w i t h d r a w a l s  as to l o c a l  and f e e d e r  r o a d s  and 
s i m u l t a n e o u s l y  p u b l i s h e d  D e p a r t m e n t  O r d e r  26 6 5  w h i c h  c o n v e r t e d  
t h o s e  w i t h d r a w a l s  to e a s e m e n t s .  T h e r e f o r e ,  a h o m e s t e a d e r  w h o
e n t e r e d  the p r o p e r t y  a f t e r  D. 0. 2 6 6 5  c o u l d  c l a i m  u p  to the
c e n t e r  l i n e  of a l o cal or f e e d e r  r o a d  but w o u l d  t a k e  s u b j e c t  to 
a n  e a s e m e n t  in f a v o r  o f  the f e d e r a l  g o v e r n m e n t .  But, as had 
h a p p e n e d  w h e n  PLO 601 w a s  in e f f e c t ,  m a n y  h o m e s t e a d e r s  w e r e  not 
i n f o r m e d  o f  the full n a t u r e  o f  the f e d e r a l  g o v e r n m e n t ' s  i n t e r e s t  
in t h e i r  p r o p e r t y .  S o m e  h o m e s t e a d e r s  had the e x i s t e n c e  of the 
l o c a l  o r  f e e d e r  road e a s e m e n t  n o t e d  in t h e i r  p r e p a t e n t e d  d o c u­
m e n t s  but m a n y  did not. T h e  e a s e m e n t  was n e v e r  n o t e d  in the 
p a t e n t  th a t  was is s u e d  to them.

T h e  l a s t  d i f f i c u l t y  a s s o c i a t e d  w i t h  t h e s e  r i g h t s - o f - w a y  was 
th a t  t h e  w i t h d r a w a l  t h a t  had r e m a i n e d  in e f f e c t  as to t h r o u g h  
roads. C o n g r e s s  in the l a t e  1 9 5 0 ' s  d e c i d e d  to s e l l  the w i t h d r a w n  
l a n d  t o  the a d j o i n i n g  l a n d  o w n e r s  a n d  c o n v e r t  the r e m a i n i n g  
t h r o u g h  ro a d  w i t h d r a w a l s  to e a s e m e n t s .  T h e  D e p a r t m e n t  of 
I n t e r i o r  p u b l i s h e d  P u b l i c  L a n d  O r d e r  1613 w h i c h  c o n v e r t e d  the 
w i t h d r a w a l s  to e a s e m e n t s  a n d  t h e  u n d e r l y i n g  fee w a s  to be sold .to 
the t h e n  c u r r e n t  a d j o i n i n g  la n d  ow n e r .

T h e  D e p a r t m e n t  of I n t e r i o r  d i d  not i m m e d i a t e l y  i n s t i t u t e  the 
p r o g r a m  b e c a u s e  of  S t a t e h o o d  in 1959. D u r i n g  the t r a n s i t i o n  
p h a s e  m u c h  of  the f e d e r a l  r e s p o n s i b i l i t y  for h i g h w a y s  and h i g h w a y  
r i g h t s - o f - w a y  p a s s e d  to t h e  S t a t e  of A l a s k a .  T h e  S t a t e  c l a i m s  
its i n t e r e s t  to the r i g h t s - o f - w a y  p u r s u a n t  to a q u i t c l a i m  d e e d  
i s s u e d  by the F e d e r a l  G o v e r n m e n t  in 1959. T h e  S t a t e  d i d  n o t  
b o t h e r  to r e c o r d  the q u i t c l a i m  d e e d  u n t i l  1969. T h u s ,  t h e r e  w a s  
no d o c u m e n t  of r e c o r d  in a r e c o r d i n g  d i s t r i c t  b y  w h i c h  t h e  S t a t e  
c l a i m e d  a n y  title. T h e  U n i t e d  S t a t e s  g o v e r n m e n t  h a d  a l s o  n e v e r  
p l a c e d  the e a s e m e n t s  of  r e c o r d  in the t e r r i t o r i a l  c o m m i s s i o n e r ' s  
o f f i c e  (the p r e d e c e s s o r  to r e c o r d e r s  o f f i c e ) .

In the m i d  19 6 0 ' s  t h e  B u r e a u  o f  L a n d  M a n a g e m e n t  o n c e  a g a i n  
r e d i s c o v e r e d  its o b l i g a t i o n s  u n d e r  P L O  1613 t o  c o n v e y  the land to 
the a d j o i n i n g  land owner. It s e n t  out to m a n y  o f  the a d j o i n i n g  
la n d  o w n e r s  n o t i c e s  that t h e y  h a d  t h e  r i g h t  to p u r c h a s e  the 
u n d e r l y i n g  fee to the h i g h w a y  a l o n g  t h e i r  p r o p e r t y .  S o m e  of the 
a d j o i n i n g  land o w n e r s  p a i d  the p u r c h a s e  pri c e .  H o w e v e r ,  b e c a u s e
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o f  t h e  g e n e r a l  f r e e z e  on t h e  c o n v e y a n c i n g  o f  f e d e r a l  l a n d s  in 
A l a s k a  the f e d e r a l  g o v e r n m e n t  f a i l e d  to i s s u e  p a t e n t s  to t h o s e  
i n d i v i d u a l s .

In the last two years the BLM has once again d is c ov er e d its 
o b l i g a t i o n s  under PLO 1613 and h a ve  n o w  ma de  the p r o p e r t y  a v a i l­
able to the adjoinin g land owners, but at today's prices. 
F urther , where the 1965 adjoining land o wner ha>; filed an a p p l i­
cation to pur ch as e and paid his p u r c h a s e  price in 1965, the BLM 
will n o w  issue the p a te nt  to him and not the current adjacent 
land owner. This causes a gre at  conc e r n among cu rrent land 
o w ne r s who bel ieved that they owned . the p r o p e r t y  in front of 
t he ir  homes and businesses. It is co nc ei v ab le  that not only will 
the y ha ve  an in te r lo p er  between the mselves  and the hig h wa y  but 
p e r h a p s  even a loss of access to their property.

In 1966, the Alaska leg is la ture becam e aware that the State 
wa s bu i l di n g ce rta in roads along these fe d er al l y created hig h wa y 
r i g h t s - o f - w a y  wi thout paying compensation. The only land ow ne rs 
w h ic h  were effected by this unfair taking were those who entered 
the p r o p e r t y  after July  of 1947 and before statehood. All ot her 
A l a s k a n s  were entit le d to c om p ensatio n if such a taking occurred 
on their property.

R e p r e s e n t a t i v e  Hi lls tr a nd  bought the issue before the Al as ka  
l e gi s l a t u r e  and they vi rt u al l y u n a n i m o u s l y  agreed that such a 
taking was unfair and unjust to the land owners. The legi s la t ur e 
in 1966 t he refore pass ed  the R i g h t - o f - W a y  Act of 1966 which 
bar re d the state from taking any furt he r  land under the grants by 
the fe deral go ve rnment. B e t we en  1966 and 1970 the State 
t he r e f o r e  paid citi zens in A l a s k a  for h i g hw a y co ns tr uction and 
e x p a n s i o n  on their lands. Indeed, in 1970 the c om m issione r for 
the De p ar t me nt  of T r an s p o r t a t i o n  testif ie d bef or e the U n it e d 
States Congress that the State had paid several m i l l io n  doll a rs  
to land owners in co mpensat io n for the federal ri g ht s - o f - w a y  
w hi ch  had been created in the 1940's and 50's.

In the early 1970's however the p r o b l e m  re-emerged. The 
rapid increase in the popula ti o n of Alaska and d e v el o pm e nt  of its 
e c o n om y  required the State to build a dd itional  roads and to 
expand existing roads to a c c o mm o da t e the growth. In the mid 
1970's the State once again began to take p r o p e r t y  under the 1947 
Act. W h e n  confr on te d with the 1966 Act which barred the State 
fr om  taking propert y withou t compensation, the State came up with 
a legal theory circum ve nt ing the Act. In the late 1 9 7 0 's and 
early 1980's several cases went to the Alask a Supreme Court c on­
cerning whether the State had a hi g hw a y ri gh t - o f - w a y  across 
p r i v a t e  land which it could take wi thout compensation. In each
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of those cases the trial court after havi n g  he ar d the evidence 
and arguments by the State and land o w n e rs  ruled in f av or  of the 
land owners. In each case the Alaska S u p r e m e  Court reversed.

The Alaska S u pr e me  Court's r e v e rs a l rests on two weak 
p re mises. First, that the A l a s k a  l e g i s l a t u r e  in 1966 intended 
o n l y  to end those e a s e m en ts  under the 1947 act. The Court's 
second premise was that the 1 947 Act was an i n d e p e n d e n t  statute 
and did not m o d i f y  the pr ior act a u t h o r i z i n g  the S e c r e t a r y  of 
In t er i or  to build roads in Al ask a. T h e  Co u rt  found that that 
pr ior l eg is la tion whic h au thoriz ed  the S e c r e t a r y  of Inte rior to 
b uild hi ghways in A l a s k a  pe rm itted h i m  to also c r e a te  ea sements 
in de pe ndent of the fact that Co ng r es s  in 1947 m o d i f i e d  the law to 
r e q ui re  that those ea se me n ts  be p l a c e d  in the pa t en t.  Since 
D e pa r tm e nt  Order 2665 states that it is p r o m u l g a t e d  under the 
D ep a rt me n t of Int er i o r' s  r e s p o n s i b i l i t y  to c o n s t r u c t  roads in 
A laska De pa r tm e nt  Or de r  2665 su rv ives the 1966 Act and is not 
aff ected by it.

The po s it i on  of the A l a s k a  S u p r e m e  Cour t s eems incredible. 
It is difficult to b e l i e v e  that in 1966 the A l as ka  L eg i sl a t u r e  
was only doing aw ay  with the right of the S t a t e  to take an e a s e­
ment  under the 1947 Act, which was at least i d e n t i f i e d  to the 
land owner in his patent, and not p r o h i b i t  the taki n g  of a c o n­
current easement which was not i de n ti f i e d  in the land own er s 
patent. Indeed the prem is e  of the A l a s k a  S u p r e m e  Court is 
refut ed by the BLM's o wn  m e m o r a n d u m  d i s c u s s i n g  these ri gh t s- o f-  
way.

The most b u r d e n s o m e  aspect of the h i g h w a y  r i g h t - o f - w a y  
p r o b le m  lies in the fact that the fe deral g o v e r n m e n t  m i sh an d l e d  
the im plement at io n of the progra ms . T he  o n l y  n o t i ce  was 
pub lished  in the Federal Register. The Federa l R e g i s t e r  is a 
r el a t i v e l y  obsc u re  do c um e n t  to most people. I ndeed in the late 
1940's and 1950's the ex i st e nc e  o f  the Fe de ra l Re g is te r, let 
alone the p o te n ti a l impact on their lives was not rea li ze d by 
mos t people. The r i g h t s - o f - w a y  were not p l a c e d  of re co rd ag ain st 
s pe c i fi c  pa rcels and in cases where the s t a t u t e  or  land order 
req ui re d that a m a p  be mad e of the h i g h w a y  and p l a c e d  of record 
with  the BLM that was often not  done. Further, o v e r  the years 
the State of Ala sk a in up g r ad i ng  and im p roving  h i g h w a y s  has m o v e d  
the location of the highway. N o w  it is d i f f i c u l t  to kn o w e x ac t ly  
w he re  the h i g h w a y  was in the 1950's to d e t e r m i n e  h o w  much 
p r o p e r t y  could be taken from the land o w n e r  w i t h o u t  compe nsation.

Rec en tl y the State has a gg ra v at e d the p r o b l e m  by p e r m i t t i n g  
o t h e r  activities to take place on the r i g h t s - o f - w a y  such as bike 
paths, horse trails, and utility lines but f orced the e n ti t y
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c o n s tr u ct in g  this n o n h i g h w a y  use to place it on the far edge of
the ea sement thus long bef or e the road might have to a c t u a l l y  be
expanded, if at all, the easement  is being utilized and the h o m e­
owner s u f fe r s from the loss of trees, shrubs, and use of his land 
as well as any im p ro v em e nt s thereon.

It is this c om b in a t i o n  of factors which makes  the tak in g by
the State of  A l as k a unfair and inequitable. Lack of a d e q u a t e  
notice to the o r i g i n a l  patentee, lack of notice co n tained in the 
patent, lack of n ot ic e  to the ge ne ral p u b l i c  except as p u b l i s h e d  
in the Fe deral Register, no rec ording of the e a sement s in the 
recordin g d i s t r i c t  of the t e rr i t o r y  or State of Alaska, failur e 
of the St at e of A l a s k a  to record its q u i t c l a i m  deed until 1969, 
and the be li ef  that the 1966 Act by the L eg i sl at u re  ended onc e
and for all the contr oversy, all contr i b ut e to make  this taking
witho ut c o mp e n s a t i o n  e x t r e m e l y  unfair.

It is clear that the le g is la ti ve relief is required to close
the loophole s crea t ed  by the Alaska Sup re m e Court in the 1966
Act. It was unjust and ine qu itable  then and it is unjust and 
ine quitable now.



M E M O R A N D U M  RE HOUSE BILL 

TO R E L I N Q U I S H  R IGHTS -O F- WAY

A l a s k a  a chie ve d statehood twenty-five years ago. Before 

stathood the D e p a r t m e n t  of Interior, through certain Pulic Land 

Orders, took r i g h t s - o f - w a y  for roads from landowners wi t ho u t c o m­

pensating the landowners. Since statehood the Dep artment  of 

T r a n s p o rt a ti on  and Public Fa ci li ti e s (DOTPF), acting for the 

State of Alaska, is still taking private property without c o m p e n­

sating the landowners.

In 1966, the Al aska State Le gislature enacted Ch. 92 

(HB 415 am) which pr ohi b it ed  such takings by the State. The 

purpose of the law was to " al le v ia t e economic hard sh ip and physical
^  t ' ? *

and mental d i s t r e s s  o cc a si o n e d  by the taking of land by the State 

of Alaska [for] which no c o m p en s at io n  is paid to the person 

holding title to the land." The Legislature prohibited any 

further u t i l i z a t i o n  of r i gh ts - o f - w a y  pursuant to various Public 

Land Orders and federal acts.

At the time of S ta t eh oo d the State received a quit 

claim deed from the federal go ve r nm e nt  conveying to the State 

ci 'ain roads built by the United States. DOTPF claims that the 

j claim deed also co n ve y ed  certain easements or r i g h t s - o f - w a y  

tnat were not d e s c r i b e d  therein but included in Public Land Orders 

that were not even recorded in the various Recorders Offic es  

throughout the state. DOTPF presently claims a right to highway 

ri ghts-of -w ay  va r yi ng  in width from 100 to 300 feet s u r r o u n d i n g



every major highway  in the state and a smaller easement for most 

of the local roads th ro ug ho u t the state. When DOTPF deter mi ne s 

that it needs to expand or m o d i f y  an exi sting roadway where it 

claims a ri gh t-of-wa y e x i s ts  by virtue of the federal go v er nm ent, 

it does so without paying c o m p e n s a t i o n  to the la nd owner for the 

value of the pro perty t a k e n .

The re s er v at io n s f'.r r i g ht s -o f -w ay  and easements were 

made by the federal g o v e r n m e n t  b e t w e e n  19A 7 and 1956. They were 

set forth in a series of Pu blic Land Orders (namely PLO 601, 757, 

and 1613) and a De p ar t me n t of Interior Order (DO 2665) which were 

not recorded in District R e c o r d e r s  Offic es  in Alaska but were 

published in the Fe de ra l Re gist er , which was a p u b l ic a ti on  utilized 

by federal agencies. # t

The r i g h t s - o f - w a y  and re servat io ns  were not s p e c i f i c a l l y  

included in the patents issued to h o m e s t e a d e r s  in Alaska. H o m e­

steaders in Alaska were not informed of the e x is te nc e of the e a s e­

ments and ri g ht s -o f -w ay  at the time they were issued patents and 

did not know the federal g o v e r n m e n t  was c laimi ng  a portion of their 

property for high wa y  pur po ses. N o w  D O TP F  is c l ai mi ng  r i g h t - o f - w a y  

easements in the same way by virt u e of the quit claim deed 

mentioned above.

No landowner or m e mb e r of the public can kno w where 

DOTPF claims a r i g h t - o f - w a y  easement  bec au s e those ea s ements  are



The Supreme Court of Alaska, in State v. A . L . T . A . , has held that the 

easements are valid. The d e ci si on  is wrong and must be reversed 

through the enactment of a law that will relinquish these easements 

and require D OT PF  to pay just c om pe nsation  for lands taken by 

them.
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M E M O R A N D U M

Senate Com m ittee on Transportation
To:
From:
Date:
Re:

Committee Members 
Committee Staff 
March 6, 1985 '
Background material for SB 141

This afternoon at 3:30 the committee will consider SB 141, relinquishing 
certain rights-of-way of the State. As you will recall, this bill was 
scheduled for a hearing two weeks ago, and was removed from the 
committee's calendar at the request of its proponents.

Included with SB 141 in today's packet are the following materials, some 
of which are duplicative of information you received last time:

- A proposed committee substitute, which takes the approach of, 
rather than relinquishing all the rights-of-way, requiring instead that 
the State compensate for the portions of right-of-way they use, as if 
they had been relinquished.

- The proponents' summary of the issue, and committee staff 
synopsis of the problem.

- Relevant Federal Acts of 1947 and 1970.

- Two federal patents, dated 1952 and 1955, and a subdivision plat 
of land patented by the 1952 patent.

- A list of the identified highways effected by this issue.

- DOT/PF fiscal note and bill analysis that the cost to the State 
would be $227 million annually, and that DOT/PF would rather settle the 
cases on an individual basis.

- Federal Highway Administration bill analysis that the federal 
government could not participate in repurchasing the relinquished rights 
of way.

- Attorney General's opinion that the bill v/ould violate several 
provisions of the Alaska Constitution.
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J u l y  2 4 ,  1984

C o n g r e s s m a n  Do n Y o u n g  
H o u s e  of R e p r e s e n t a t i v e s  
2331 R a y b u r n  B u i l d i n g  
W a s h i n g t o n ,  D.C. 20 515

Re: Fe de ra l H i g h w a y  R i g h t s - o f - W a y

D e a r  Don:

E n c l o s e d  you wi ll  find c o p i e s  o f  c o r r e s p o n d e n c e  w h i c h  I h a v e  
s e n t  to  S en a t o r s  S t ev en s  and M u r k o w s k i  c o n c e r n i n g  an  e x t r e m e l y  
s e r i o u s  p r o b l e m  in Al as k a.  I b e l i e v e  t h e  i n f o r m a t i o n a l  l e t t e r  to  
S e n a t o r  M u r k o w s k i  and its a t t a c h m e n t s  a r e  s e l f - e x p l a n a t o r y .

O n c e  you ha ve  ,had an o p p o r t u n i t y  t o  r e v i e w  this, I wi ll  be 
c o n t a c t i n g  you to a s k  y o u r  s u p p o r t  in s t o p p i n g  the S t a t e  f r o m  
h a r m i n g  not o n l y  o ur cli e nt s , the t i t l e  i n s u r a n c e  i n d u s tr y,  but 
t h e  t h o u s a n d s  of  A l a s k a n s  S t a t e w i d e  w h o  d o  n ot  h a v e  t i t l e  
i n s u r a n c e ,  m a n y  of w h o m  are th e o r i g i n a l  p a t e n t e e s .

S i n c e r e l y ,

G R O H , E G G E R S  & P R I C E

C L IF F O R D  J .  G R O H  
K E N N E T H  P. E G G E R S  
M IC H A E L  W. P R IC E  
L A N C E  E. G ID C U M B  
SA LLY K U C K O

M IC H A C L  P. C O N D O N  
S E M A  C. L E D E R M A N  
R O B E R T  T. P R IC E  
R O B E R T  P. O W E N S

:hf

Encl.
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J u l y  24, 1984

V i a  D H L

S e n a t o r  F r a n k  M u r k o w s k i  
U n i t e d  S t at es  S en a te  
W a s h i n g t o n ,  D. C.  20510

A t t e n t i o n :  J o h n  M o s e m a n

Re: F e d e r a l  H i g h w a y  E a s e m e n t s  in A l a s k a
i

D e a r  John:

T h a n k  y o u  for m e e t i n g  w i t h  us d u r i n g  y o u r  v i s i t  las t w e e k  in 
A l a s k a .  It w a s  a p l e a s u r e  h a v i n g  t he  o p p o r t u n i t y  to m e e t  y o u  and 
w e  loo k f o r w a r d  to ou r f u t u r e  c o n t a c t .  As w e  d i s c u s s e d ,  we are 
p r e s e n t l y  e m b r o i l e d  in an e x t r e m e l y  s e r i o u s  c o n t r o v e r s y  for w h ic h  
w e  are s e e k i n g  the aid of the A l a s k a  C o n g r e s s i o n a l  De l eg a t i o n .  
T h i s  l e tt er  and its e n c l o s u r e s  w i l l  a s s i s t  y o u  in y o u r  
p r e l i m i n a r y  i n v e s t i g a t i o n  into th i s m a t t e r .  At  y o u r  e a r l i e s t  
c o n v e n i e n c e ,  we  wo u ld  like to d i s c u s s  the p o s s i b i l i t y  of  the 
i n t r o d u c t i o n  and p a s s a g e  of o u r  p r o p o s e d  f e d e r a l  l e g i s l a t i o n  with 
y ou ,  and the o t h e r  m e m b e r s  o f  the A l a s k a  C o n g r e s s i o n a l  
D e l e g a t i o n .

As yo u m a y  r e c al l  f r o m  o u r  m e e t i n g ,  the d i f f i c u l t y  lies in 
t h e  i n t e r p r e t a t i o n  of  a s e r i e s  o f  p u b l i c  land o r d e r s  (PLOs) and 
d e p a r t m e n t  o r d e r s  (DOs) w h i c h  w e r e  i s s u e d  b y  the D e p a r t m e n t  of 
I n t e r i o r  in the  la t e  1940's and e a r l y  1950's. Up t h r o u g h  1947 
t h e r e  e x i s te d  two m e t h o d s  b y  w h i c h  the F e d e r a l  G o v e r n m e n t  could 
c r e a t e  h i g h w a y  r i g h t s - o f - w a y  in Alas k a . The f i r s t  w a s  a 1932 Act 
w h i c h  was c o d i f i e d  at 48 U. S. C .  §321a t h r o u g h  §322.J_/ P u r s u a n t  
to  that Act the D e p a r t m e n t  o f  I n t e r i o r  h a d  the r i g h t  to bu il d and 
c o n s t r u c t  r o a d w a y s  in A l a sk a . A d d i t i o n a l l y ,  u n d e r  44 L.D. 513 
t h e  D e p a r t m e n t  of I n t e r i o r  d e t e r m i n e d  t h a t  the F e d e r a l  G o v e r n m e n t  
h a d  the righ t to e s t a b l i s h  a r o a d w a y  b y  a p p r o p r i a t i o n .  Th at  is,

J_/ A  copy of thi s l e g i s l a t i o n  is a t t a c h e d  a nd  i d e n t i f i e d  as 
E x h i b i t  A. A l s o  a t t a c h e d  a r e  the o t h e r  r e l e v a n t  m a t e r i a l s  
i d e n t i f i e d  as d i s c u s s e d  in this letter.



S e n a t o r  F r a n k  M u r k o w s k i  
A t te n t i o n :  J o h n  M o s e m a n
J u l y  24, 1984 
P a g e  2

a c o m b i n a t i o n  o f  i d e n t i f y i n g  a p o t e n t i a l  h i g h w a y  p l u s  the a l l o c a­
tion of s p e c i f i c  fu nds f r o m  C o n g r e s s  w a s  s u f f i c i e n t  t o  r e s e r v e  
the right in t he  F e d e r a l  G o v e r n m e n t  to  b u i l d  t he  road.

In 1947, C o n g r e s s ,  at the  u r g i n g  o f  t he  D e p a r t m e n t  of 
I n t e r i o r  p a s s e d  an a m e n d m e n t  t o  the 193 2 A c t  w h i c h  w a s  c o d i f i e d  
at 48 U.S.C. §321d . (Exhibit B.) U n d e r  48 U . S . C .  §321d the 
D e p a r t m e n t  of I n t e r i o r  w as r e q u i r e d  to  p l a c e  in e v e r y  p a t e n t  for 
land in A l a s k a  t a k e n  up  t h e r e a f t e r  a r e s e r v a t i o n  f o r  a ro ad  
r i g h t - o f - w a y  for the F e de ra l  G o v e r n m e n t .  It is o u r  o p i n i o n  that 
the a m e n d m e n t  in  1947 w as d e s i g n e d  to p r o t e c t  the F e d e r a l  G o v e r n­
men t ' s  i n t e r e s t  in m a i n t a i n i n g  the r i g h t  to  b u i l d  r o a d s  into 
those p o r t i o n s  of A l a s k a  w h i c h  w e r e  b e i n g  t a k e n  up b y  
h o m e s t e a d e r s  and w h i c h  w e r e  not y e t  s u b j e c t  to  a 43 U . S. C . §932 
se ct i on  lin e d e d i c a t i o n  o r  a r o a d w a y  e s t a b l i s h e d  b y  a p p r o p r i a t i o n  
u n de r  44 L.D. 513. It al s o s e r v e d  the f u n c t i o n  of  c o n s o l i d a t i n g  
the p o w e r  of the D e p a r t m e n t  of I n t e r i o r  u n d e r  t he  Ac t o f  1932 b y  
s p e c i f i c a l l y  r e q u i r i n g  that the r e s e r v a t i o n  b e  p u t  in the p a t e n t  
so that s e t t l e r s  w o u l d  be on n o ti c e.

In A u g u s t  o f  1949, the D e p a r t m e n t  o f  I n t e r i o r  u n d e r  P L O  601 
w i t h d r e w  fr o m a l l  fo rms of a p p r o p r i a t i o n  c e r t a i n  r i g h t s - o f - w a y  
for h i g h w a y s  in A l a s k a .  ( E x hi bi t  C.) U ^ d e r  P L O  601 h i g h w a y  
w id th s  of v a r y i n g  a m o u n t s  w e r e  e s t a b l i s h e o  f o r  t h r o u g h ,  f e ed e r 
and local roads . T h e  "local" r o a d s  w e r e  n e v e r  i d e n t i f i e d  b y  na me  
w h i c h  c a u se s  p a r t i c u l a r  p r o b l e m s .

C o n s i d e r a b l e  c o n t r o v e r s y  a r o s e  o v e r  t h e  f ac t  that P L O  601 
was a w i t h d r a w a l  r a t h e r  th a n  the e s t a b l i s h m e n t  o f  a n  e a s e m e n t  or  
r i g h t - o f - w a y .  C o n s e q u e n t l y  the D e p a r t m e n t  o f  I n t e r i o r  p u b l i s h e d  
m o d i f i c a t i o n s  o f  P L O  601 w h i c h  c u l m i n a t e d  in  t he  p u b l i c a t i o n  of  
D O  2665. ( E x h i b i t  D.) IDO 2665 e s t a b l i s h e d  e a s e m e n t s  in lie u of  
r ig h t s - o f - w a y .

In the i n t r o d u c t o r y  l a n g u a g e  o f  D O  2 6 6 5  t h e  S e c r e t a r y  o f  the 
In te r io r  i n d i c a t e d  that he w a s  p u b l i s h i n g  t he  o r d e r  p u r s u a n t  to 
48 U.S.C. §321a. It is o ur  b e l i e f  t h a t  t h e  a u t h o r i t y  c i t e d  by 
the S e c r e t a r y  d e a l s  wi t h o n l y  the c o n s t r u c t i o n  p o w e r s  u n d e r  the 
1932 Act and m u s t  be v i e w e d  in t he  l i g h t  o f  t h e  1947 A m e n d m e n t  
w h ic h  r e q u i r e d  t ha t  such e a s e m e n t s  a nd  r i g h t s - o f - w a y  be r e s e r v e d  
in the p a t e n t s .  Ho wever, it is th i s o n e  " a u t h o r i t y  s e c t io n " 
w h i c h  has a l l o w e d  t he  A l a s k a  S u p r e m e  C o u r t  to c i r c u m v e n t  bo t h  the 
A l a s k a  and C o n g r e s s i o n a l  b i ll s d e s i g n e d  t 'q e l i m i n a t e  t h e s e  e a se -
m e n t s .
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N o n e  of the w i t h d r a w a l s  and e a s e m e n t s  c r e a t e d  b y  P L O  601 and 
its s u c c e s s o r s  i n c l u d i n g  D O  2665 were n o t e d  in t h e  p a t e n t s  of 
h o m e s t e a d e r s  in A l a s k a ,  al t ho u g h ,  all of the p a t e n t s  w h i c h  we r e 
i s s u ed  for l a n d s  t a k e n  u p  a f t e r  1947 c o n t a i n  the r e s e r v a t i o n  
r e q u i r e d  by the 1947 A ct  and 48 U.S.C. S32 1d . ( E x h i b i t  E, for 
e x am p le . ) F u r t h e r ,  at l e a s t  in r egar d to l o c a l  r o a d s ,  t h e r e  was 
n o  i d e n t i f i c a t i o n  of  the r o a d s  or of any r e c o r d  b y  w h i c h  a h o m e­
s t e a d e r  or o t h e r  i n t e r e s t e d  i ndividu al  c o u l d  d e t e r m i n e  if his 
p r o p e r t y  was e f f e c t e d  by s u c h  a r i g h t -o f -w ay .

In 1959 the U n i t e d  State s g o v e r n m e n t  q u i t c l a i m e d  its
i n t e r e s t  in the r o a d s  in A l a s k a  to the State. T h e  q u i t c l a i m  dee d 
d o e s  not s p e c i f i c a l l y  a d d r e s s  the q u e s t i o n  of w h e t h e r  the Federal 
G o v e r n m e n t  i n t e n d e d  to p a s s  its r i g h t s - o f - w a y  and r e s e r v a t i o n s
u n d e r  the P LO s  a nd  D O  2665. The State of A l a s k a  d i d  n o t  r e co rd  
its q u i t c l a i m  d e e d  u n t i l  1969 and it is i m p o s s i b l e  by r e f e r e n c i n g  
the q u i t c l a i m  d e e d  to  d e t e r m i n e  w h e t h e r  a n y  g i v e n  p a r c e l  of  land 
in A l a s k a  w as  a f f e c t e d  b y  the w i t h d r a w a l s  o r  e a s e m e n t s  for 
roa ds.

In the m i d  1 960's c o n c e r n  ove r the p o s s i b i l i t y  of the St ate 
t a k i n g  land u n d e r  the fe d er al  e a s e m e n t s  and r i g h t s - o f - w a y  
s u r f a c e d  and the  S t a t e  L e g i s l a t u r e  pass ed  the R i g h t - o f - W a y  Act of 
1966 (Exhibit F.) T he  1966 Act states that "no a g e n c y  of  the 
s t a t e  m a y  t a k e  p r i v a t e l y - o w n e d  p r o p e r t y  b y  t he  e l e c t i o n  or 
e x e r c i s e  of a r e s e r v a t i o n  to the state a c q u i r e d  u n d e r  the Act of  
J u n e  30, 1932, ch. 320 §5, as added J u l y  24, 1947, ch. 313, 61
S t a t  418, a nd  t a k i n g  o f  p r o p e r t y  after the e f f e c t i v e  d a t e  of this 
A c t  by the e l e c t i o n  o r  e x e r c i s e  of a r e s e r v a t i o n  t o  th e  state 
u n d e r  that f e d e r a l  act is void."

T h e  F e d e r a l  G o v e r n m e n t  also a t t e m p t e d  t o  a l l e v i a t e  the 
u n f a i r n e s s  of  t he  f e d e r a l  r e s e r v a t i o n s  and e a s e m e n t s  for r i g h t s -  
o f - w a y  in p a t e n t s  i s s u e d  to A l a s k a n s  b e t w e e n  1947 (the d a t e  of- 
the A m e n d m e n t  o f  the 1932 Act) and 1959 ( A l a s k a  S ta t eh o o d ) .  
S e c t i o n  138(b) o f  the F e d e r a l - A i d  H i g hw a y A c t  of  1970 st at es:

A n y  r i g h t - o f - w a y  for roads. r o a d w a y s ,  
h i g h w a y s ,  t r a m w a y s ,  trails, br id g e s an d  a p p u r­
tenant s t r u c t u r e s  r e s e r v e d  by s e c t i o n  321(d)
of T i t l e  48, U n i t e d  St ates Code (61 Sta t.  418,
1949), n o t  u t i l i z e d  by the Unit ed S t a t e s  o r  b y  
the S t a t e  o r  T e r r i t o r y  of A la s ka  p r i o r  to t h e  
d at e  o f  e n a c t m e n t  hereof, shall be a n d  h e r e b y  
is v a c a t e d  and r e l i n q u i s h e d  b y  the U n i t e d  
St at e s t o  the end and intent that s u c h  r e s e r -
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v a t i ' n  shall  m e r g e  w i t h  the fcee and be f o r e v e r  
e x t i n g u i s h e d .

U n l i k e  the S ta te  R i g h t - o f - W a y  Ac t,  the f e d e ra l  l e g i s l a t i o n  d o e s  
not s p e c i f i c a l l y  i n d i c a t e  th at it i n c l u d e s  all r e s e r v a t i o n s  and 
e a s e m e n t s  c r e a t e d  u n d e r  the 1932 Ac t as A m e n d e d  b y  the 1947 
Act. Ho we v er ,  we  b e l i e v e  th a t that p r o p o s i t i o n  is c l e a r ,  that 
the 1947 A c t  wa s  an A m e n d m e n t  to the 1932 A c t  w h i c h  c r e a t e d  an 
o b l i g a t i o n  on  the p a r t  o f  the F e d e r a l  G o v e r n m e n t  t o  p l a c e  in the 
p a t e n t  a r e s e r v a t i o n  f or  h i g h w a y  p u r p o s e s .  W e  h a v e  e n c l o s e d  
t e s t i m o n y  b y  b o t h  S e n a t o r  S t e v e n s  and St a te  o f f i c i a l s  w h i c h  
c l e a r l y  i n d i c a t e  that th e S t a t e  w o u l d  not be t a k i n g  t h e  r i g h t s -  
o f - w a y  in the future. ( E x h i b i t  G.)

Th e S t a t e  of  A l a s k a  h o w e v e r  d e c i d e d  that s i n c e  the PL O s 
state t h e y  w e r e  p r o m u l g a t e d  u n d e r  the g e n e r a l  a u t h o r i t y  o f  the 
S e c r e t a r y  of I n t e r i o r  and the D O  2665 w a s  " a p p a r e n t l y "  
p r o m u l g a t e d  u n de r  48 U .S.C . §321a (the 1932 Act) t h e y  w o u l d  
a t te m pt  to take p r o p e r t y  d e s p i t e  bo t h the S t a t e  and F e d e r a l  A c t s  
d e s i g n e d  to end the u n c e r t a i n t y  and u n f a i r n e s s  w h i c h  h a d  r e s u l t e d  
f r o m  the c r e a t i o n  of  su ch  e a s e m e n t s  and r i g h t s - o f - w a y .

In a cas e w hi c h u l t i m a t e l y  r e a c h e d  the A l a s k a  S u p r e m e  C o u r t  
e n t i t l e d  S t a t e  v. A l a s k a  L a n d  T i t l e  A s s o c i a t i o n , 667 P . 2d 714 
(Alaska 1983) (Exhibit H ), the A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  
that the o r i g i n a l  w i t h d r a w a l s  b y  P L O  601 c u l m i n a t e d  in the 
r i g h t s - o f - w a y  d e s c r i b e d  in D O  2665. The Cou rt  f u r t h e r  f o u n d  that 
D O  2665 w a s  p u b l i s h e d  p u r s u a n t  to 48 U.S.C. §321a. T h e  C o u r t  
d e t e r m i n e d  that 48 U .S.C.  §321a was a s e p a r a t e  s o u r c e  of  p o w e r  
for  the S e c r e t a r y  of I n t e r i o r  to c r e a t e  e a s e m e n t s  f r o m  t ha t  i d e n­
tified in 48 U.S.C. §321d. Th at  is, the c o u r t  r e f u s e d  to 
r e c o g n i z e  that the 194? A c t ’s p u r p o s e  w a s  to a m e n d  the 1932 A c t  
to r e q u i r e  that a ny  e a s e m e n t  c r e a t e d  b y  the S e c r e t a r y  o f  I n t e r i o r  
u n d e r  the 1932 Act be p l a c e d  o n  the pa te nt .

The c o u r t  we nt  f u r t h e r  to  fi nd  that the R i g h t - o f - N a y  A ct  o f  
1966 p a s s e d  by the A l a s k a  L e g i s l a t u r e  a p p l ie d  o n l y  to  the 1947 
Act. Thi s is in c o n t r a d i c t i o n  to  the c l ea r l a n g u a g e  o f  th e  1966 
Act. As n o t e d  e a r l i e r  the F e d e r a l - A i d  H i g h w a y  A c t  of 1970 
§138(b) can  be on  its f a ce  i n t e r p r e t e d  as a p p l y i n g  o n l y  t o  the 
1947 Act. T h e r e f o r e ,  s i n c e  the A l a s k a  S u p r e m e  C o u r t  h a d  a l r e a d y  
i n t e r p r e t e d  the 1947 A ct  as b e i n g  s e p a r a t e  fr o m t h e  1932 A c t  the 
F e d e r a l - A i d  H i g h w a y  L e g i s l a t i o n  was in e ff ective.

It is i n t e r e s t i n g  t o  no t e  that the court d id  a l l o w  the o n e  
h o m e o w n e r  w h o  is not p r o t e c t e d  b y  t i t l e .i n s u r a n c e  to p r e v a i l .  In
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th at  i n s t a n c e  t h e  c o u r t  f ou nd  th a t  if t he  h o m e s t e a d e r  had e n t e r e d  
the p r o p e r t y  p r i o r  to the d a t e  o f  the p r o m u l g a t i o n  o f  P L O  601 
(A ug us t 10, 1949) t h e n  ? L 0  601 w o u l d  n ot b e  e f f e c t i v e  a g a i n s t
him. The S t a t e  h a s  c h a l l e n g e d  t h i s  p r o p o s i t i o n  and b e l i e v e s  that 
a h o m e s t e a d e r  w o u l d  not p r e v a i l  a g a i n s t  P L O  601 u nt il  the d a t e  he 
r e c e i v e d  h i s  f i n a l  c e r t i f i c a t e ,  u s u a l l y  s i g n i f i c a n t l y  l a t e r  in 
time fr o m e nt r y.  T h e r e  are c u r r e n t l y  two c a se s  p e n d i n g  b e f o r e  
the A l a s k a  S u p r e m e  C o u r t  w h i c h  w i l l  a d d r e s s  t h i s  issue.

T he  S t a t e  o f  A l a s k a  ha s  t a k e n  the p o s i t i o n  that it i n h e r i t e d  
the F e d e r a l  G o v e r n m e n t ' s  r i g h t s  to th e  e a s e m e n t s  and  r i g h t s - o f -  
w a y  under the P L O s  p u r s u a n t  to the  q u i t c l a i m  de e d o f  1959. Th ey  
are f u r t h e r  t a k i n g  the p o s i t i o n  t h a t  e v e n  if a ro ad  had n o t  b e e n  
c o n s t r u c t e d  at the t i m e  of the P L O s  o r  h a d  been s u b s e q u e n t l y  
m o ve d , the S t a t e  h a s  the r i g h t  t o  t a k e  the p r o p e r t y  "without p a y­
m e n t . The g r e a t e s t  d i f f i c u l t y  w i t h  d e f e n d i n g  a g a i n s t  this fo rm  
of a r b i t r a r y  a c t i o n  is tha t t he  P L O s  and DOs d o  not s p e c i f i c a l l y  
i d e n t i f y  w h e r e  a r o a d  is l o c a t e d  o n  an  e n t r y m a n ' s  p r o p e r t y .

A d d i t i o n a l l y ,  the a v e r a g e  l a n d o w n e r  h a s  n o  w a r n i n g  of  the 
e x i s t e n c e  of a r oa d . S i n c e  a s i g n i f i c a n t  n u m b e r  o f  i n d i v i d u a l  
h o m e o w n e r s  d o  not h a v e  t i tl e  i n s u r a n c e  on  t h e i r  p r o p e r t y ,  th ey  
are c o m p l e t e l y  u n p r o t e c t e d  a g a i n s t  t h e  a c t i o n s  of the State. The 
S t a t e  has f u r t h e r  s h o w n  i t s e l f  to  be  c a l l o u s  to the r i g h t s  of  
such l a n d o w n e r s  by  s i m p l y  t a k i n g  t h e i r  la n d e v e n  in c a s e s  w h e r e  
t h e i r  p r o p e r t y  w o u l d  not be s u b j e c t  to  the P L O  due to  e n t r y  p r i o r  
to the e f f e c t i v e  d a t e  o f  P L O  601. A l s o ,  b e c a u s e  the S t a t e  do es  
this on  an as n e e d e d  ba sis, t h e r e  is n o  o p p o r t u n i t y  for h o m e­
own e r s  to be a p p r a i s e d  of the p r o b l e m  in ad v an c e.  O n l y  at the 
time the S t a t e  f i n a l l y  d e t e r m i n e s  t h a t  it w i l l  e x p a n d  t he  h i g h w a y  
d o e s  the h o m e o w n e r  l e a r n  t h a t  h i s  p r o p e r t y  is to be t a k e n  and 
e v e n  t he n  t he o n l y  o u t c r y  is a m o n g  a f e w  o w n e r s  a l o n g  the 
p r o p o s e d  ro ad  e x p a n s i o n .  Thus, th e p r o b l e m  g o e s  o n  w i t h o u t  the 
p r o p e r t y  o w n e r s  in A l a s k a  h a v i n g  a n  o p p o r t u n i t y  to fa ce the is sue 
all at once.

T he  p r o b l e m  a l s o  e x t e n d s  t o  t i t l e  i n s u r a n c e  c o mp an i e s .  
A l t h o u g h  c o n t r a r y  t o  p r i o r  d e c i s i o n s  in o t h e r  j u r i s d i c t i o n s  and 
the l a n g u a g e  of  A l a s k a  s t a t u t e s ,  t h e  A l a s k a  S u p r e m e  C o u r t  has 
d e t e r m i n e d  t h a t  p u b l i c a t i o n  of P L O s  in the F e de ra l  Re gi st e r,  
a l t h o u g h  n ot  r e c o r d e d  in the r e c o r d i n g  d i s t r i c t ,  and not d e s c r i b­
ing s p e c i f i c  p a r c e l s  of  land  a re  to  be c o n s i d e r e d  "p u bl i c 
r ecords " for t h e  p u r p o s e s  o f  d e t e r m i n i n g  the m e a n i n g  o f  such 
l a n g u a g e  in t i t l e  i n s u r a n c e  p o l i c i e s .  T i t l e  i n s u r a n c e  c o m p a n i e s  
h a v e  s u d d e n l y  f o u n d  t h e m s e l v e s  to b e  e x p o s e d  to a t r e m e n d o u s  
l i a b i l i t y  w i t h o u t  h a v i n g  i n i t i a l l y  i n c l u d e d  such r i s k s  in the 
s e tt i ng  o f  t h e i r  p r e m i u m s .
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S e n a t o r  F r a n k  M u r k o w s k i  
A t t e n t i o n :  J o h n  M o s e m a n
J u l y  24, 1984 
P ag e  6

A l l  s i d e s  o f  t h e  i s s u e  a g r e e  t h a t  p o t e n t i a l  l i a b i l i t y  f o r  
t h e  c o s t  o f  a l l  t h e  p r o p e r t y  w h i c h  c o u l d  b e  s e i z e d  u n d e r  t h e  P L O s  
is in e x c e s s  o f  o n e  b i l l i o n  d o l l a r s  o v e r  a l o n g  p e r i o d  o f  t i m e .  
T h i s  is a s t a g g e r i n g  a m o u n t  f o r  t i t l e  i n s u r a n c e  c o m p a n i e s  t o  
i n c u r  w i t h o u t  h a v i n g  a l r e a d y  b u i l t  t h e  r i s k  f a c t o r  i n t o  t h e i r  
r a t e  s e t t i n g .  T h u s ,  t h e r e  is a p o t e n t i a l  t h r e a t  t o  t h e  v i a b i l i t y  
o f  t h e  t i t l e  i n s u r a n c e  i n d u s t r y  in A l a s k a  t o  p r o v i d e  h o m e o w n e r s ,  
b u s i n e s s e s  a n d  b a n k s  w i t h  t i t l e  i n s u r a n c e  o n  a n  o n - g o i n g  b a s i s .

It is o ur  o p i n i o n  that f e d e r a l  l e g i s l a t i o n  can be  p r o p o s e d  
w h i c h  w i l l  p r o v i d e  for a d e q u a t e  p r o t e c t i o n  for A l a s k a n  
l a n d o w n e r s .  W e  h a v e  e n c l o s e d  a w o r k i n g  d r a f t  of  l a n g u a g e  for 
such f e d e r a l  l e g i s l a t i o n  b a s e d  u p o n  C o n g r e s s  d e c l a r i n g  th at  the 
u t i l i z a t i o n  o f  such e a s e m e n t s  w i t h o u t  c o m p e n s a t i o n  is a v i o l a t i o n  
of d u e  p r o c e s s  u n d e r  the F if t h A m e n d m e n t  as a p p l i e d  to  the S ta te  
by t he  F o u r t e e n t h  A me nd m en t . O u r  r e s e a r c h  i n d i c a t e s  su ch  an 
a p p r o a c h  w o u l d  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  See F i t z p a t r i c k  v. 
B i t ze r,  427 U.S. 445 (19761? K a t z e n b a c h  v. M o r g a n , 384 U.S. 641 
(196 5^; R a m i r e z  v. P u e r t o  Ri c o Fire S e r v i c e ,  715 F. 2 d 694 (1st 
Cir. 19831 E q u a l  E m p l o y m e n t  O p p o r t u n i t y  C o m m i s s i o n  v'. Elrod, 674 
F .2d 601 (7th Cir. 1982).

I w a n t  to t hank y o u  v e r y  m u c h  for y o u r  a s s i s t a n c e  in this 
m a t t e r  and, as we noted in o u r  m e e t i n g ,  it is not a p r o b l e m  w h i c h  
a p p a r e n t l y  is g o i n g  to go  away. H o p e f u l l y ,  a f t e r  y o u r  o f f i c e  has 
had  the c h a n c e  to r e v i e w  the d o c u m e n t a r y  m a t e r i a l s  you, S e n a t o r  
S t e v e n s  and C o n g r e s s m a n  Y o u n g  wil l a s s i s t  us in this en de av or. 
Mr. Gr eg  C h a p a d o s  is w o r k i n g  o n  the p r o b l e m  in S e n a t o r  S t e v e n ' s  
o f f i c e  and  I am t r a n s m i t t i n g  a c o p y  of  th is  l e t t e r  to C o n g r e s s m a n  
Youn g.

P l e a s e  l e t  m e  k n o w  if y o u  h a v e  a n y  q u e s t i o n s  a n d  w e  l o o k  
f o r w a r d  t o  h e a r i n g  f r o m  y o u  in t h e  n e a r  f u t u r e .

S i n c e r e l y ,

h f

cc: C o n g r e s s m a n  D o n  Y o u n g  
G r e g  C h a p a d o s



T A K I N G  OF R I G H T S - O F - W A Y  
W I T H O U T  C O M P E N S A T I O N

In recent years there has been a t r e m e n d o u s  amo un t of road 
c o n s t r u c t i o n  by the State of A l a sk a to serve  the n ee ds of the 
St at e 's  gr ow ing popu la t io n  and e c o n o m i c  d ev e lo p m e n t .  An 
i m po rtant part of building n e w  roads and e x p a n d i n g  old ones is 
e s t a b l i s h i n g  the r i g h t- o f- w ay  upon w hi ch  the road can be con­
structed. In the L ower 48 and, to some e xten t in Alaska, when a 
s t at e  wishes to construct a road it p u r c h a s e s  the r i g h t - o f - w a y  
a cross p r i va te  land either by direc t n e g o t i a t i o n  or by c o n d e m n a­
tion. Thus, a private land o w ne r  whose p r o p e r t y  is ef f ec t ed  by a 
h i g h w a y  is co mp ens ated for the loss of the use of his property.

Th is  is not so for a large n u m be r  of land o wners  in 
Alaska. The State of Alaska has d e t e r m i n e d  that it can take 
r i g h t s - o f - w a y  and expand e x is ti ng  roads ov e r p r i v a t e  p r o p e r t y  
w i t h o u t  co m pe ns a ti o n to the land o wners based upon some obsc ur e 
federa l regu lations and statutes, d e s p i t e  the fact the Alas k a 
Sta te Legi sl at ure has al rea dy ma de  one atte m pt  to p r o h i b i t  such 
t a k i n g s .

In ord er to under st an d h o w  the State can c l a im  an easement 
or ri g ht - o f - w a y  for hig hw a y p u r p o se s across p r i v a t e  land wi tho ut 
p ay i ng  co mp ensation  one mu st  look at the h i s t o r y  of road d e v e l o p­
ment in Alaska. Prior to 1947, ther e we re  two p r i m a r y  ways by 
w h i c h  roads could be established. T he  f ir st was by a p p r o p r i a­
tion. Under the do ct r in e  of a ^ r ^ p r i a t i o n ,  if the federal 
g o v e r n m e n t  wished to build a road, it could do so on p u b l i c  lands 
s i mp l y by expending m o n e y  for the c o n s t r u c t i o n  of the road. As a 
m a t t e r  of cust om the width of such r oa ds  w as  g e n e r a l l y  33 feet 
e i th er  side of the center line.

Roa ds we re also es ta b li sh e d pr i or  to 1947 un de r a special 
federa l statute (48 U.S.C. §932) whi ch g r a n t e d  the right to the 
p u b l i c  to construct highw ay s across v a c a n t  and un ap p ro p ri at e d 
feder al p u bl ic  lands. Several te rr i to ri a l en a ct m e n t s  es ta b li sh e d 
a r i g h t - o f - w a y  along all section lines in the state four rods (66 
feet) wide.

Fo llowin g W o r l d  W a r  II n u m er o us  v e t e r a n s  found A la s ka  an 
ap pealin g place to live and m i g ra t ed  to our state, T h es e  H o m e­
stead er s soon had identified par c el s for entry  and pr o ce e d e d  to 
l a w f u l l y  o btain  title to these lands. The D e p a r t m e n t  of Interior 
w h ic h  was res po nsible for the c o n s t r u c t i o n  of most roads in 
A l a s ka  through the Alaska Road C o mm i s s i o n  soon d i s c o v e r e d  that



i t s  r o a d  c o n s t r u c t i o n  c o u l d  not k e e p  up w i t h  the p a c e  of s e t t l e­
me n t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  the p r o p e r t y  b e f o r e  the 
A l a s k a  R o a d  C o m m i s s i o n  c o u l d  b u i l d  a r o a d  by a p p r o p r i a t i o n .  O n c e  
t h e  h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a road b y  
a p p r o p r i a t i o n  w a s  lo s t  s i n c e  the p r o p e r t y  was no l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

To  r e m e d y  t h i s  p r o b l e m ,  C o n g r e s s  p a s s e d  a l a w  in 1947 
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t e r  J u l y  
24, 1947. It w a s  e n v i s i o n e d  that as the A l a s k a  r o a d  n e t w o r k
d e v e l o p e d  in the t e r r i t o r y ,  the A l a s k a  R o a d  C o m m i s s i o n  c o u l d  then 
c o n s t r u c t  a r o a d  a c r o s s  the p a t e n t e d  p r o p e r t y  e v e n  thou' :i it was 
n o  l o n g e r  in the h a n d s  of the f e d e r a l  g o v e r n m e n t .

U nf o rt un a te l y,  the 1947 law did not e s t a b li sh  where the 
r o ad s  were or  their width. This pla ced the h o m e s t e a d e r  at risk, 
that, at any time in the future, a road could be constructed 
a c r o ss  his pro perty. In 1949 the D e p a r t m e n t  of Interior 
a t t e m p t e d  to c l a r if y this p r o b l e m  by p u b l i s h i n g  Pub li c  Land Order 
No. 601 wh ic h es t ab li sh ed the w id th for variou s types of roads in 
Alask a. The Pub lic Land Or de r w i t h d r e w  from the pu bl ic  domain 
s t r i p s  of land along all h i gh wa ys in Alaska. By w i th d ra wi n g the 
s tr ip s  of land the federal go ve r nm e nt  a c tu a l l y  made those 
p o r t i o n s  of federal p ub l ic  lands u n avail ab le  for homesteading.

PLO 601 esta bl i sh e d several c l as s i f i c a t i o n s  of roads. For 
t h r o ug h  roads such as the A laska Highway, R ic ha r d s o n  Highway, 
G l e n n  Highway, Haines Highway, and Tok Cutoff, the r i g ht - of -w a y 
w a s  150 feet either side of center line or 300 feet total. For 
f e ed er  roads such as tha Steese Highway, Elliott Highway, 
M c K i n l e y  Park Road, A n c h o r a g e - P o r t e r - I n d i a n  Road, etc. the 
r i g h t s - o f - w a y  was 100 feet eith er side of center line or 200 feet 
total. The last c l a s s if ic a ti o n was e n t i tl ed  local roads and 
r e p r e s e n t e d  a w it h dr a wa l o f  50 feet either side of center line or 
100 feet total. However, unlike the th rough roads and feeder 
roads, local roads w e r e  not sp ec if ic a ll y  identified by name.

T h e  p r o b l e m  w i t h  P L O  601 w a s  that h o m e s t e a d e r s  w h o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  n o t  to l d  that 
t h e i r  p r o p e r t y  m i g h t  be  e f f e c t e d  by P L O  601.

The BLM was required, because of the w i t h d r a w a l  by  PLO 601, 
to s u r ve y  those w i t h d r a w a l s  and to post th em  to their plats. 
A d d i t i o n a l l y  they were required to tell a h o m e s t e a d e r  who entered 
the p r o p e r t y  and who cl aim ed land under his ap p li c a t i o n  which was 
ef fe c te d  by the P LO  601 that his h om e st e ad  could not include 
t hose lands which PLO 601 effected. The BLM did neither. The
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co st  and m a n p o w e r  involved in ide ntifying and su r ve yi n g the p r o­
pe r t y  ef fe c te d  by the Public Land Orders and po st in g  it to the
p l a t s  w as  beyond the ph ys i ca l and fiscal c a pa b il i ty  of the BLM in 
the lat e 40's and e a r l y  50's.

As a resu lt  of local BLM p r o t es t  to W a s h i n g t o n  the D e p a r t­
ment of Interior r ecogniz ed  the dif fi c ul t ie s inhe rent in the
w i t h d r a w a l s  under P L O  601. In 1951 th erefore  th ey  p u b l i sh ed  P L O  
757 which ^nded the w it h dr a w a l s  as to local and fee der roads and 
s i m u l t a n e o u s l y  pu bl i sh ed  D e p a r t m e n t  Or d er  2665 wh i ch  c on ve rted 
those w i t h d r a w a l s  to easements. Therefore, a h o m e s t e a d e r  w ho
e n t e r e d  the pr o pe r t y  after D. 0. 2665 could c l a i m  up to the
c e n t e r  line of a local or feeder road but would take su bject to 
an ea s em e n t  in favor of the federal gov er nm ent. But, as had 
h a p p e n e d  w h e n  PLO 601 was in effect, m a ny  h om e st e a d e r s  were not 
i n f or me d  of the full na ture of the federal g o v e r n m e n t ' s  int erest 
in t he ir  property. Some ho me st e ad e rs  had the e xi s t e n c e  of the 
local or feed er  road easement noted in their p r e p a t e n t e d  d o c u­
men t s  but ma ny did not. The ease ment was never noted in the 
p a te n t that was issued to them.

T h e  last di f fi c u l t y  a ss oc ia ted with these r i g h t s - o f - w a y  was 
that the withd r aw a l that had rem ained in effect as to through 
roads. C o n g r es s  in the late 1950's decided to sell the w i th dr a wn  
land to che adj oining land ow ne rs and convert the remaining 
through road wi t hd r a w a l s  to easements. The De pa r t m e n t  of 
Int er i or  pu bl i sh e d Pu bl ic  Land Order 1613 which co nverted the 
w i t h d r a w a l s  to ea se me nts and the un derlying fee was to be sold to 
the then current ad jo ining land owner.

The D e pa r t m e n t  of Interior  did not imme di at ely in st itute the 
p r o g r a m  beca us e of St at eh ood in 1959. During the tr ans it i on  
p h a s e  m u c h  of the federal r e s p o n s i b i l i t y  for hi gh wa y s and high w ay  
r i g h t s - o f - w a y  passed to the State of Alaska. The State claim s 
its inter est to the r i g h t s - o f - w a y  pursuan t to a q u i t c l a i m  deed 
issued by the Federal G o v er n me n t in 1959. The State did not 
b ot h er  to record the q u i t c l a i m  dee d until 1969. Thus, there was 
no d o c u m e n t  of record in a recording district by w h i c h  the State 
c l a im ed  any title. The Unite d States go ver nm e nt  had also never 
p l ac e d the ea sements of record in the terr itorial c o m m is s io n er ' s 
o f f i c e  (the p re de c es s or  to re corders o f f i c e ) .

In the mid 1 9 6 0 's the Bureau of Land Ma n ag e m e n t  once again 
r e d i s c o v e r e d  its o b l i g a t i o n s  under P LO  1613 to c o nv ey  the land to 
the a dj o i n i n g  land owner. It sent out to ma ny  of the ad jo in ing 
land o w n e r s  notice s that they had the right to pu r ch a se  the 
u n d e r l y i n g  fee to the high w ay  along their property. Some of the 
a d j o i ni n g land owners paid the p u r c h a s e  price. However, becau se



of the general freeze on the c o n v e y a n c i n g  of federal lands in
Alaska the federal gover n m e n t  failed to issue patents to those
i n d i v i d u a l s .

In the last two years the BLM has once again di s co v e r e d  its 
o b l i g a t i o n s  under PLO 1613 and hav e n ow  made the p r o p e r t y  a v a i l­
able to the a d jo in in g land owners, but at today's prices.
Further , where the 1965 ad joining land owner  had filed an a p p l i­
cati on to p ur ch a s e  and paid his p u r ch a se  price in 1965, the BLM 
will now issue the pat en t to h i m  and not the current adjac ent 
land owner. Thi s causes a great co ncern among current land 
o wners who b el ie ved that they owned the p r o p e r t y  in front of 
th eir homes and businesses. It is c on ce ivable that not only will 
they have an in ter l op er  between t he mselves  and the highw ay  but 
p e r h ap s  even a loss of access to their property.

In 1966, the Alaska l eg islature  bec am e aware that the State 
w as  buil di ng ce rt ai n roads along these fe de ra lly created high w a y 
r ig h ts - o f - w a y  wit ho u t paying compensation. The onl y land o w n er s 
w hi ch  were effected by this unfair taking were those who entered 
the p r o p e r t y  after  July of 1947 and before statehood. All o t h e r  
A l a s k a n s  were e n ti tl ed to c o mp e ns at i on  if such a taking o ccurre d 
on their property.

R e p r e s e n t a t i v e  Hi ll s tr an d  bo ug ht  the issue bef or e the A l a s k a  
legi s la tu r e and they v i r t u al l y un a ni m o u s l y  agreed that such a 
taking was unfair and unjust to the land owners. The legisl at ur e 
in 1966 t h e r e fo re  passed the R i g h t - o f - W a y  Act of 1966 which
barr ed the state from taking any further land under the gr an ts  by 
the federal gov er nm ent. Be tw e en  1966 and 1970 the State
th erefo re  paid c itizen s in A l a s k a  for hig h w ay  constr uc ti on and 
e xp a ns io n  on their lands. Indeed, in 1970 the c o mm i ss i on er  for 
the D ep a rt m e n t  of T r a n s p o r t a t i o n  te st if ied bef or e the U n i te d
States Cong re ss that the State had paid several m i l li on  d o l l a r s  
to land owners in c o mp e ns at ion for the federal r ig h ts - o f - w a y  
which had been created in the 1940's and 50's.

In the early 1970's ho we ve r *-he p r o b l e m  re-emerged. The 
rapid increase in the p o pu l at i on  of Alaska and d e ve l op m en t  of its 
economy req ui re d the State to build addit io na l roads and to 
expand existing roads to accom mo d at e  the growth. In the mid 
1970's the State onc e again began to take p r o p er t y under the 1947 
Act. W h e n  con fr o n te d  with the 1966 Act which barred the State
from taking pr op e r t y  without compensation, the State came up with 
a legal theory ci r cu m ve nt i ng  the Act. In the late 1 9 7 0 's and 
early 1980's several cases went to the Alaska S u p r e me  Court c on­
cerning whethe r the State had a h i gh wa y  r i g h t - o f - w a y  across 
p r iv a te  land which it could take without co mpensation. In each
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of those cases the trial court after having heard the evidence 
and arguments by the State and land o w ne rs  ruled in favor of the 
land owners. In each c r r. the A l as ka  S u p r e m e  Court reversed.

The Alaska Su preme Cour t' s  r e v e rs a l rests on two wea k 
premi ses. First, that the A l a s k a  l e g i s l a t u r e  in 1966 intended 
o n l y  to end those e a s e m en ts  u nd er the 1 947 act. The Court's 
seco nd premise was that the 1 947 Act was an inde p en d en t statute 
and did not m o d i f y  the p r i o r  act a u t h o r i z i n g  the S ec r et ar y of 
I nterio r to build roads in Alaska. The Court found that that 
p ri or  leg is lation which au t ho r i z e d  the S e c r e t a r y  of Interior to 
b uild highways in A l as k a p e r m i t t e d  h i m  to also create easements 
in de pe nd ent of the fact that C o n gr e ss  in 1947 mo di f i e d  the law to 
r eq u i re  that those e as em e nt s  be p la ce d  in the patent. Since 
D ep ar t me n t Order 2665 state s that it is p r o m u l g a t e d  under the 
De part m en t  of Inter io r' s r e s p o n s i b i l i t y  to co n st ru ct roads in 
A laska De pa r tm e nt  Order 2665 su r vi v es  the 1966 Act and is not 
aff ected by it.

The p osit io n of the A l a s k a  S u p r em e  Cou rt seems incredible. 
It is diffi cult to beli e ve  that in 1966 Che Alas ka L eg is la ture 
was only doing away with the right of the St ate to take an e a s e­
ment under the 1947 Act, w hi ch  was at least ide ntified  to the 
land owner in his patent, and not p r o h i b i t  the taking of a con­
current eas ement which was not identi fi e d in the land owners 
patent. Indeed the p r e m i s e  of the A l a s k a  Su pr em e  Court is 
re futed by the BLM's own  m e m o r a n d u m  d i s c u s s i n g  these rights -o f - 
way.

The most b ur d en s om e aspect of the h i g h w ay  ri g ht - of - wa y 
p r o b l e m  lies in the fact that the federal go ve r nm e nt  misha n dl e d 
the implement at io n of the p ro g ra ms . The on l y notice was 
p ub lished in the Federal Register. The Federal Regi st er is a 
r el at iv el y  o b sc u re  docum en t to mo s t  pe ople. Indeed in the late 
1940's and 1950's the e x i s t e nc e  of the Federal Reg ister, let 
alone the p o tential  impact on their lives was not realized by 
mos t people. The r i g h t s - o f - w a y  were not pl ac e d of record against 
sp e ci f ic  par ce ls  and in cases where the statut e or land order 
req uired that a map be made of the h i g h w a y  and pl ac ed of record 
wi th  the BLM that was oft en not done. Further, ov e r  the years 
the State of Alaska in up gr a di n g and im p ro vi ng h i g hw ay s  has m o v ed  
the location of the highway. N o w  it is di f fi c u l t  to know exactl y 
w h e r e  the h i g h w a y  was in the 1950's to d e t e r m i n e  h o w  much 
p r o p e r t y  could be taken from the land o w n e r  wi thout compensation.

Rec ently the State has a gg r av a te d  the p r o b l e m  by permit ti n g 
o t h e r  activities to take pl ac e on the r i g h t s - o f - w a y  such as bike 
paths, hor se  trails, and u t i l i t y  lines but forced the enti ty
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c o n s t r u c t i n g  this n o n h i g h w a y  use to p l a c e  it on the far edge of 
the e aseme nt  thus long b e fo r e the road m i g h t  hav e to a c t u al ly  be 
expa nded, if at all, the e a s e m en t is be in g u ti lized and the h o m e­
owner  su ffe rs from the loss of trees, shrubs, and use of his land 
as well as any  im pr o v e m e n t s  thereon.

It is this c o m b i n a t i o n  of factors which m a k e s  the taking by 
the State of A l a s k a  unf ai r and inequi ta ble. Lack of adequat e 
n o ti ce  to the o r i g i n a l  pa te ntee, lack of no ti c e  containe d in the 
pa tent, lack of n o ti c e to the g e n e r a l  p u b l i c  except as publi sh ed  
in the Federa l Registe r,  no r e c o r d i n g  of the e as e me nt s in the 
r ec o rd in g  d i s t r i c t  of the t e r r i t o r y  or State of Alaska, failure 
of the State of A l a s k a  to re co rd its q u i t c l a i m  deed until 1969, 
and the b el i ef  that the 1966 Act by the L e g is l at ur e  ended once
and for all the cont ro ve rsy, all c o n t r i b u t e  to make this taking
w it ho u t c o m p e n s a t i o n  e x t r e m e l y  unfair.

It is clear that the l e g i s l a t i v e  rel ie f is req uired to close
the loopho le s c r ea t ed  by the A l a sk a S u p r e m e  Court in the 1966
Act. It was  unj us t and i ne q ui t a b l e  then and it is unjust and 
in equitable now.
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Reservation of right- 
of-way for roads, etc.

Payment for valuo 
of crops, etc.

[C H A P T E R  313]
A N  ACT

To amend the Act entitled “ An Act providing fo r  the transfer o f the duties 
authorized and authority conferred by  law upon the board o f rond commis­
sioners in the T e rrito ry  o f A laska to  the Departm ent o f tho In te rio r, and for 
other purposes", approved June 30, 1932.
B e  i t  en ac ted  b y  th e  S e n a te  a n d  H o u s e  o f  R e p re s e n ta t iv e s  o f  the 

U n i t e d  S ta te s  o f  A m e r ic a  in  C o n g re s s  a ssem b le d , T h a t  th e  a c t  e n t it le d  
“ A n  A c t  p r o v id in g  f o r  th e  t r a n s f e r  o f  th e  d u t ie s  a u th o r iz e d  and  
a u th o r i t y  c o n fe r r e d  b y  la w  u p o n  th e  b o a rd  o f  r o a d  c om m iss io n e rs  in  
th e  T e r r i t o r y  o f  A la s l r a  t o  th e  D e p a r tm e n t  o f  th e  I n t e r i o r ,  a n d  f o r  
o th e r  p u rp o s e s ” , a p p ro v e d  J u n e  3 0 , 1 9 3 2  (4 7 -  S t a t .  4 4 6 )  , is  he reby  
am end ed  b y  a d d in g  a t  th e  e n d  t h e re o f  th e  f o l lo w in g  new  s e c t io n : 

“ S e c . 5 . I n  a l l  p a te n ts  f o r  la n d s  h e r e a f t e r  ta k e n  u p , e n te re d , o r  
lo c a te d  in  th e  T e r r i t o r y  o f  A la s k a ,  a n d  in  a l l  d eed s b y  th e  U n ite d  
S ta te s  h e r e a f t e r  c o n v e y in g  a n y  la n d s  to  w h ic h  i t  m a y  h a v e  rea c q u ire d  
t i t le  in  s a id  T e r r i t o r y  n o t  in c lu d e d  w ith in  th o  l im i t s  o f  a n y  o rg a n iz e d  
m u n ic ip a li t y , th e re  s h a l l  be e xp re s sed  t h a t  th e re  is  re s e rv e d , f r o m  tho 
la n d s  d e sc r ib ed  in  s a id  p a te n t  o r  deed , a  r ig h t - o f -w a y  th e re o n  f o r  
r o a d s , ro a d w a y s , h ig h w a y s , t ra m w a y s , t r a i ls ,  b r id g e s , a n d  a p p u r te n a n t  
s t ru c tu re s  c on s t ru c te d  o r  t o  b e  c on s tru c te d  b y  o r  u n d e r  th e  a u th o r i t y  
o f  th e  U n i t e d  S ta te s  o r  o f  a n y  S ta te  c re a te d  o u t  o f  th e  T e r r i t o r y  o f  
A la s k a . W h e n  a  r ig h t - o f -w a y  re s e rv e d  u n d e r  th e  p ro v is io n s  o f  th is  
A c t  is  u t i l iz e d  b y  th o  U n i t e d  S ta te s  o r  u n d e r  i t s  a u th o r i t y ,  th e  h ead  
o f  th e  ag en cy  in  c h a rg e  o f  such  u t i l i z a t i o n  is  a u th o r iz e d  to  d e te rm in e  
a n d  m a k e  p a y m e n t  f o r  th e  v a lu e  o f  th e  c ro p s  th e re o n  i f  n o t  h a rv e s te d  
b y  th e  o w n e r , a n d  f o r  th e  v a lu e  o f  a n y  im p ro v e m en ts , o r  f o r  th e  cost 
o f  r e m o v in g  th em  to  a n o th e r  s ite , i f  le s s  th a n  t h e i r  v a lu e .”

A p p ro v e d  J u ly  2 4 , 1 9 4 7 .

F E D E R A L -  AriD H-^ttWAY f \ C T  -  f \ l t >
A L A S K A N  A S S IS T A N C E

Sec . 138 . ( a )  S u b sec tio n  ( b )  o f  s e c t io n  7  o f  th e  F e d e ra l A id  
H ig h w a y  A c t o f  19 66  is  am ended  to  re a d  as f o l lo w s :

" ( b )  T h e re  is  h e re b y  a u th o r iz e d  to  be a p p ro p r ia te d  f o r  c o n s t ru c ­
t io n  o f  F e d e ra l-a id  h ig hw ay s  o f  th e  S ta te  o f  A la s k a , o u t  o f  th e  
H ig h w a y  T ru s t  F u n d  and  in  a d d it io n  to  fu n d s  o th e rw ise  m ade a v a i l­
a b le  to  th e  S ta te  o f  A la s k a  u n d e r t i t le  23 , U n ite d  S ta te s  Code , $ 20 ,-
43. 23 U .S .C .A . j  307(b). 44. 23 U .S .C .A . 5 506.

2028

0 0 0 ,0 0 0  f o r  e ach  o f  th e  f i s c a l y e a r s  e n d in g  J u n e  30 , 19 72  a n d  J u n e  
3 0 ,1 9 7 3 . "

( b )  A n y  r ig h t -o f -w a y  f o r  ro a d s , ro a dw ay s , h ig hw ay s , t ram w a y s , 
t r a i ls ,  b r id g e s , and  a p p u r te n a n t  s t ru c tu re s  re s e rv e d  by  sec tion  32 1  
( d )  o f  t i t le  4 8 , U n ite d  S ta te s  C ode  (6 1  S ta t . 4 1 8 , 1 9 4 7 ) , n o t  u t i liz e d  
b y  th e  U n ite d  S ta te s  o r  b y  th e  S ta te  o r  t e r r i t o r y  o f  A la s k a  p r i o r  to  
th e  d a te  o f  e n a c tm en t h e re o f , s h a l l be and  h e re b y  is  v aca ted  and  
re lin q u is h e d  by  th e  U n ite d  S ta te s  to  th e  end  and  in te n t  th a t  such  
re s e rv a t io n  s h a l l m e rg e  w ith  th e  fe e  a n d  be fo r e v e r  e x t in g u ish ed .

f e d e r a l  a c t s  o f  «; m o



YI4 Alaska 667 P A C IF IC  R E P O R T E R , 2d S E R IE S

ST A T E  o f A laska ,
A ppe llan t/C ros6 -AppeIlec ,

v.
A L A SK A  LA N D  T IT L E  A SSO C IA T IO N ; 

Secu rity  T it le  and T ru st Com pany o f  
A la sk a ; A la ska  T it le  G uaran ty C om pa­
n y ; B ro k e rs  T it le  C om pany; Law yers 
T it le  In su rance Agency, In c .; S a feco  T i­
t le  Agency, In c .; F a irb an k s  T it le  A gen ­
cy ; V a lle y  T it le  and E scrow  Com pany ; 
F i r s t  Am erican T itle  In su rance  Com pa­
n y ; T ran sam erica  T it le  In su rance  Com ­
pany ; Hansen Associates, an A la ska  
L im ited  P a rtn e rsh ip ; R icha rd  L . B oy - 
sen ; and Jack  W h ite  Com pany, Appe l- 
lees/C ross-A ppe llan ts ,

and
Theodo re  M . Pease, J r . , and C la ire  V .

Pease , Appellees.
T R A N S A M E R IC A  T IT L E  IN S U R A N C E  

CO M PA N Y , A ppe llan t,
v.

Theodo re  M . PE A SE , J r .. and C la ire  V .
Pease , Appellees.
N os . 5407, 5408.

Supreme Court o f A laska.
May 27, 1983. .

Appellees and Cross-Appellants Petition  
fo r  Rehearing Denied J u ly  8, 1983.

Appe llan ts and Cross-Appellees Pe tition  
f o r  Rehearing G ranU i  Ju ly  8, 1983.

As Amended Ju ly  8, 1983.

Action was brought fo r  dec la ra to ry  
ju dgm en t by association rep resenting v a ri­
ous t it le  insurance companies, ind ividual t i­
t le  insurance companies, and severa l land ­
owners against State , municipality, and o th ­
ers. The Superio r Court, Th ird  Judicia l 
D is tric t, Anchorage, V ic to r D . Carlson , J., 
entered judgm en t against S ta te  and tit le  
insurance company, and appeal was taken . 
The Supreme Court, Matthews, J ., held 
th a t: (1 ) tr ia l cou rt erred in decla ring that 
S ta te  could not take o r u tilize any portion

o f p roperty  ow ner’s land fo r  local road 
which was in excess o f  33 fo o t easement; 
(2 ) tr ia l court erred in declaring that nei­
the r S ta te  nor municipality could take any 
portion o f landowner’s p roperty  fo r  through 
road which was in excess o f easement 
w idths specified in th e ir respective patents 
w ithou t ju s t  compensation; and (3 ) publica­
tion in Fede ra l Reg ister im parted construc­
tive notice and served to preclude subse­
quent innocent purchaser status.

A ffirm ed  in part, reversed in pa rt, and 
remanded.

Rab inow itz, C.J., dissented in part and 
filed  opinion.

1. Pub lic  Lands ©=^>135(1)
R ig h t-o f-W ay  Act o f 1966, which p re ­

cludes S ta te  from  tak ing  p riva te ly  owned 
p roperty  by election o r exercise o f rese rva­
tion to S ta te  and tha t Act shall not be 
construed to  divest S ta te  o f  any r ig h t-o f- 
w ay o r o ther in terest in rea l p roperty  which 
was taken by Sta te , before e ffec tive date o f 
Act, by election o r exorcise o f its righ t to 
take  p roperty  through a reservation , was 
pot applicable to  State's ciaim o f 50 fo o t 
road easement a long south boundary o f 
landowner's p roperty , in tha t easement in 
question was established by departm ental 
o rd e r under au thority  o f statu te  to which 
R ig h t-O f-W ay  Act was inapplicable. 48 
U .S .C . (1958 Ed .) §§ 321a, 321d.

2. Pub lic  Lands e =  135(1)
S tak ing  requ irem ent o f  subsection o f 

departm ent o f  in te rio r o rder p rovid ing th a t 
rese rvation  and rights o f  way o r easements 
w ill attach as to  a ll new construction in­
vo lv ing  public roads in A laska when survey 
stakes have been set on ground and notices 
have been posted at approp riate points 
a long  rou te  o f new construction specifying 
type and w idth o f  roads was not applicable 
to road a ffe c tin g  landow ner’s p roperty , in 
th a t road was an existing road when o rder 
was p rom u lgated , while subsection by its 
express term s on ly applies to new construc­
tion.


