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O f f e r e d :  2 / 1 1 / 8 5

R e f e r r e d :  T r a n s p o r t a t i o n

O r i g i n a l  s p o n s o r :  R e s o u r c e s  C o m m i t t e e

1 I N  THE SE N A TE  B Y  TH E  R E SO U RC ES C O M M IT T E E

2 CS FO R  S E N A T E  B I L L  N O . 1 1 5  ( R e s o u r c e s )

3 I N  T H E  L E G I S L A T U R E  O F T H E  S T A T E  O F A L A S K A

4 FO U R TE E N T H  L E G I S L A T U R E  -  F I R S T  S E S S IO N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  l a n d  u s e  a n d  d i s p o s a l  n e a r  a

7 h i g h w a y  r i g h t - o f - w a y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

8 d a t e . "

9 BE I T  EN ACTED BY TH E  L E G I S L A T U R E  OF T H E  S T A T E  O F A L A S K A :

1 0  *  S e c t i o n  1 .  AS 1 9 . 4 0 . 2 0 0  i s  a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  t o  r e a d :

11 ( b )  T h e  p r o h i b i t i o n  o n  d i s p o s a l  o f  s t a t e  l a n d  u n d e r  ( a )  o f  t h i s

12 s e c t i o n  d o e s  n o t  a p p l y  t o  a

13 ( 1 )  d i s p o s a l  n e c e s s a r y  f o r  a n  o i l  a n d  g a s  l e a s e  u n d e r

14  AS 3 8 . 0 5 . 1 8 0 ;

15 ( 2 )  a s t a t e  l e a s e  o r  m a t e r i a l s  s a l e  n e c e s s a r v  f o r  e x p l o r a -

Aor'ty- 0 s? (o% d&sgxLZ n o r
16 t i o n ,  d e v e l o p m e n t ,  p r o d u c t i o n ,  o r  t r a n s p o r t a t i o n  o f  o i l  a n d  g a s  o r  . , .

A  f+T-t io d .
17 r e c o n s t r u c t i o n  o r  m a i n t e n a n c e  o f  t h e  h i g h w a y .

18 ( c )  B e f o r e  t h e  s a l e  o f  m a t e r i a l s  u n d e r  ( b ) ( 2 ) o f  t h i s  s e c t i o n  t o

19 a p r i v a t e  e n t i t y  o r  p e r s o n  o r  t o  a  s t a t e  a g e n c y  t h e  s t a t e  s h a l l  g i v e

2 0  d u e  c o n s i d e r a t i o n  t o  t h e  a v a i l a b i l i t y  o f  m a t e r i a l s  f r o m  p r i v a t e

2 1  s o u r c e s  i n  t h e  a r e a  w h e r e  t h e  m a t e r i a l s  a r e  n e e d e d .

2 2  *  S e c .  2 .  AS 1 9 . 4 0 . 2 1 0  i s  a m e n d e d  t o  r e a d :

23  S e c .  1 9 . 4 0 . 2 1 0 .  P R O H I B I T I O N  OF O F F - R O A D  V E H I C L E S .  O f f - r o a d

2 4  v e h i c l e s  a r e  p r o h i b i t e d  o n  l a n d  w i t h i n  f i v > _  m i l e s  o f  t h e  r i g h t - o f - w a y

25  o f  t h e  h i g h w a y .  H o w e v e r ,  t h i s  p r o h i b i t i o n  d o e s  n o t  a p p l y  t o  o f f - r o a d

2 6  v e h i c l e s  n e c e s s a r y  f o r  o i l  a n d  g a s  e x p l o r a t i o n ,  d e v e l o p m e n t ,  p r o d u c -

2 7  t i o n .  o r  t r a n s p o r t a t i o n  o r  t o  c. p e r s o n  w ho  h o l d s  a m i n i n g  c l a i m  i n  t h e

28 v i c i n i t y  o f  t h e  h i g h w a y  a n d  w h o  m u s t  u s e  l a n d  w i t h i n  f i v e  m i l e s  o f  t h e

29 r i g h t - o f - w a y  o f  t h e  h i g h w a y  t o  g a i n  a c c e s s  t o  t h e  [ H I S ]  m i n i n g  c l a i m .

- 1 -  CSSB 1 1 5 ( R e s )



l i n e  1 6 , p a g e  1: A f t e r  " o i l  a n d  g a s "  i n s e r t :" n o r t h  o f  68 d e g r e e s  n o r t u  l a t i t u d e , "

AMENDMENT TO CSSB 115 (Res)

J U S T I F I C A T I O N :

T h i s  a m e n d m e n t  w o u l d  l i m i t  t h e  c h a n g e s  i n  t h e  l a w  to  t h e  r e g i o n  c o n t a i n i n g  l e a s e  

s a l e  47  w h i c h  is  t h e  l e a s e  s a l e  t h a t  p r o m p t e d  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

to r e q u e s t  t h i s  s t a t u t o r y  c h a n g e .

R e c o n s t r u c t i o n  o r  m a i n t e n a n c e  w o u l d  b e  a l l o w e d  a l o n g  t h e  w h o l e  o f  t h e  h i g h w a y  

u n d e r  t h i s  p r o v i s i o n ,  a n d  t h e r e b y  a l l o w  f o r  s a l e s  o f  g r a v e l .
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M E M O R A N D U M F e b r u a r y  7, 1985

T O: A l l  M e m b e r s

S e n a t e  R e s o u r c e s  C o m m i t t e e

F R O M :  S t a f f ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: P r o p o s e d  CS  f o r  SB 115 ^ R e s o u r c e s )  " A n  A c t  r e l a t i n g  to o i l  a n d

g a s  e x p l o r a t i o n  a l o n g  h i g h w a y  r i g h t s - o f - w a y s "

I n  1 9 8 0  t h e  l e g i s l a t u r e  p a s s e d  A S  1 9 . 4 0 . 2 0 0  a n d  .210. T h e s e  s e c t i o n s  

p r o h i b i t  t h e  d i s p o s a l  of s t a t e  l a n d  w i t h i n  f i v e  m i l e s  o f  t he D a l t o n  H i g h w a y  

a n d  a l s o  p r o h i b i t  t h e  u s e  of  o f f - r o a d  v e h i c l e s  i n  t h i s  s a m e  area.

O i l  a n d  g a s  l e a s e  s a l e  47 ( K u p a r u k  U p l a n d s )  is c u r r e n t l y  s c h e d u l e d  to b e  

g i v e n  f i n a l  n o t i c e  M a r c h  22, 1 985 a n d  to t a k e  p l a c e  M a y  21, 1985. T h i s  

s a l e  c o n t a i n s  a p p r o x i m a t e l y  6 1 1 , 8 4 0  a c r e s .  A p p r o x i m a t e l y  2 3 0 , 0 0 0  a c r e s  o r  

52 o f  t h e  1 13 t r a c t s  t h a t  w i l l  m a k e  u p  t h i s  s a l e  a r e  w i t h i n  thi s  f i v e  m i l e  

b o r d e r  o f  t h e  h i g h w a y .  If  t h e  e x i s t i n g  s t a t u t e s  a r e  n o t  m o d i f i e d ,  t h e s e  

t r a c t s  c o u l d  n o t  b e  i n c l u d e d  i n  t h e  l e a s e  s a le.

T h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  at t h e  r e q u e s t  of  t h e  D e p a r t m e n t  of  N a t u r a l  

R e s o u r c e s ,  D i v i s i o n  of O i l  a n d  Gas ,  i n t r o d u c e d  S B  115 to  r e m e d y  t h i s  

p r o b l e m .  A  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  f o r  t h a t  b i l l  is i n c l u d e d  in t h i s  

p a c k e t .  T h e  p u r p o s e  of t h e  c o m m i t t e e  s u b s t i t u t e  is t he s a m e  as t he 

o r i g i n a l  b i l l ,  it  a v o i d s ,  h o w e v e r ,  t h e  w o r d s  " l a n d  d i s p o s a l "  a n d  c o n f u s i o n  

w h i c h  h a d  o c c u r r e d  o v e r  t h e  m e a n i n g  o f  t h o s e  w o r d s .

T h e  CS  a l s o  a d d s  a n  e f f e c t i v e  d a t e  c l a u s e  a n d  a s e n t e n c e  w h i c h  d e a l s  w i t h  

t h e  s t a t e  p u r c h a s e  a n d  s a l e  of  m a t e r i a l s  ( g r a v e l ) .

T h e  w o r d i n g  of  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  h a s  b e e n  d e v e l o p e d  b y  

w o r k i n g  w i t h  r e p r e s e n t a t i v e s  o f  t h e  D i v i s i o n  of  O i l  a n d  Gas, t h e  H o u s e  

S p e c i a l  C o m m i t t e e  o n  O i l  a n d  Gas, S e n a t o r  F e r g u s o n ' s  o f f i c e ,  t h e  A l a s k a  

E n v i r o n m e n t a l  L o b b y  a n d  r e p r e s e n t a t i v e s  o f  s e v e r a l  o i l  c o m p a n i e s .



B A C K G R O U N D  ON SB 115 
D E P A R T M E N T  OF  N A T U R A L  R E S O U R C E S  

F e b r u a r y  8, 1985  
S e n a t e  R e s o u r c e s  C o m m i t t e e

D I S P O S A L S  U N D E R  A S 38 N E C E S S A R Y  F O R  O I L  A N D  GAS D E V E L O P M E N T :

O i l a n d  ga s l ea s e s  u n d e r  A S  3 8 . 0 5 . 1 8 0  c o n v e y  
e x p l o r a t o r y  d r i l l i n g  r i g h t s  a n d  p r o d u c t i o n  r i g h t s  
for  a n y  o i l  a n d ga s  d i s c o v e r e d .

M a t e r i a l  (sand an d  gravel) s a l e s  ar e  m a d e  to 
p r i v a t e  e n t i t i e s  u n d e r  AS  3 8 . 0 5 . 1 1 0 - 1 2 0  fo r r o a d s ,  
d r i l l  pads, o f f s h o r e  a r t i f i c i a l  d r i l l i n g  i s l a n d s ,  
c a u s e w a y s ,  an d  o t h e r  f a c i l i t i e s .  " S a l e s "  a r e  a l s o  
m a d e  to the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  an d  
P u b l i c  F a c i l i t i e s  fo r h i g h w a y  r e c o n s t r u c t i o n  a n d  
m a i n t e n a n c e  u n d e r  A S  3 8 . 0 5 . 8 1 0  (public a n d 
c h a r i t a b l e  u s e ) .

O i l  a n d  gas p i p e l i n e  r i g h t - o f - w a y  l e a s e s  u n d e r  
AS  38 .35  are  the r e q u i r e d  a u t h o r i z a t i o n  to 
c o n s t r u c t  an o i l  or  ga s p i p e l i n e  o n  or  a c r o s s  
s t a t e  land.

L e a s e s  u n d e r  A S  3 8 . 0 5 . 0 7 0  a r e  h e l d  b y  p r i v a t e  
s e r v i c e  c o m p a n i e s  a n d  c o n t r a c t o r s  in t h e  P r u d h o e  
B a y  I n d u s t r i a l  T r a c t  S u b d i v i s i o n .  T h e s e  c o m p a n i e s  
a n d  c o n t r a c t o r s  sell, rent, a n d  r e p a i r  e q u i p m e n t  
a n d  p r o v i d e  s e r v i c e s  to o i l  a n d  g a s  l e s s e e s .  
A l y e s k a  P i p e l i n e  S e r v i c e  Co. a l s o  h o l d s  l e a s e s  
(for e x a m p l e ,  c o n s t r u c t i o n  c a m p  s i t e ) .

A C T I V I T I E S  I M M E D I A T E L Y  A F F E C T E D  B Y T H E  P R O P O S E D  L E G I S L A T I O N

Oi l  a n d  Gas L e a s e  S a l e  47 ( K u p ar uk  U p l a n d s )  is 
t e n t a t i v e l y  s c h e d u l e d  for M a y  21, 1 9 8 5 , a n d  
c o n t a i n s  a p p r o x i m a t e l y  6 1 1 , 8 4 0  acr es . Of  t h a t  
to ta l, a b o u t  2 3 0 , 0 0 0  a c r e s  (52 o f  th e 113 t r a c t s )  
are  w i t h i n  five m i l e s  o f  t h e  h i g h w a y  a n d  w o u l d  
h a v e  to b e d e l e t e d  f r o m  t h e  s a l e  w i t h o u t  t h e  
p r o p o s e d  c l a r i f i c a t i o n  of  e x i s t i n g  s t a t u t e .  F i n a l  
n o t i c e  of S a l e  47 is s c h e d u l e d  to be  g i v e n  
M a r c h  22, 1985.

S e i s m i c  e x p l o r a t i o n  u s i n g  o f f - r o a d  v e h i c l e s  is 
c u r r e n t l y  p r o h i b i t e d  w i t h i n  th e 1 0 - m i l e  c o r r i d o r .

S e v e r a l  e x i s t i n g  m a t e r i a l  s a l e s  to the  D e p a r t m e n t  
of  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  a n d  
c u r r e n t  p e n d i n g  a p p l i c a t i o n s  for c o n t i n u e d  
m a t e r i a l s  r e q u i r e m e n t s  o f  A l y e s k a  w i l l  be in 

je o pa rd y.



MJ1;.

S u p p l e m e n t a l  I n f o r m a t i o n  o n  SB 115

T h e  f o l l o w i n g  t w o  i s s u e s  w e r e  r a i s e d  a f t e r  p a c k e t s  h a d  b e e n  d i s t r i b u t e d  to 

c o m m i t t e e  m e m b e r s  y e s t e r d a y  a f t e r  n o o n .

1) O i l  a n d  G a s  L e a s e  S a l e  31 ( P r u d h o e  B a y  U p l a n d s )  w a s  h e l d  S e p t e m b e r  16, 

1980. A S  1 9 . 4 0 . 2 0 0  h a s  a n  e f f e c t i v e  d a t e  o f  O c t o b e r  5, 1980. A l l  e x c e p t  

o n e  o f  t h e  l e a s e  a w a r d  n o t i c e s  w e r e  s e n t  to s u c c e s s f u l  b i d d e r s  o n  S e p t e m b e r  

23, 1980. O n e  a w a r d  n o t i c e  w a s  i s s u e d  O c t o b e r  7, 1980.

In  o r d e r  to r e m o v e  a n y  p o s s i b l e  l e g a l  c l o u d  r e g a r d i n g  t h e  l e a s e s ,  the 

D e p a r t m e n t  of  N a t u r a l  r e s o u r c e s ,  u p o n  t h e  a d v i c e  of  t h e  A t t o r n e y  G e n e r a l ' s  

O f f i c e ,  r e c o m m e n d s  t h a t  SB 115 b e  m a d e  r e t r o a c t i v e  to O c t o b e r  5, 1980.

If t h e  c o m m i t t e e  d o e s  w i s h  to i n c l u d e  t h e  r e t r o a c t i v e  e f f e c t i v e  d a t e  i n  th e  

c o m m i t t e e  s u b s t i t u t e ,  a p p r o p r i a t e  d r a f t  l a n g u a g e  is a t t a c h e d  to t h i s  m e m o .

2) A  r e p r e s e n t a t i v e  o f  t h e  Y u k o n  P a c i f i c  P i p e l i n e  C o m p a n y  t e l e p h o n e d  

c o m m i t t e e  s t a f f  w i t h  a  c o n c e r n  a b o u t  w h e t h e r  c o m m u n i c a t i o n s  e q u i p m e n t  

a s s o c i a t e d  w i t h  t h e  p r o j e c t  c o u l d  b e  i n s t a l l e d  w i t h i n  t h e  r i g h t - o f - w a y  

u n d e r  t h e  l a n g u a g e  of SB 115. T h e  D e p a r t m e n t  o f  L a w  h a s  g i v e n  a v e r b e l  

o p i n i o n  t h a t  t h e  l a n g u a g e  o f  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w o u l d  a l l o w  

c o m m u n i c a t i o n s  e q u i p m e n t  r e l a t e d  to o i l  a n d  g a s  activities.""flit w a s  

s u g g e s t e d  b y  t h e  r e p r e s e n t a t i v e  o f  Y u k o n - P a c i f i c  t h a t  t h e  c o m m i t t e e  m i g h t  

w i s h  to  i n c l u d e  a  b r o a d e r  e x e m p t i o n  f o r  c o m m u n i c a t i o n  a c t i v i t i e s  in  t he  

p i p e l i n e  c o r r i d e r  w i t h i n  t h e  c o m m i t t e e  s u b s t i t u t e .  If  t h e  c o m m i t t e e  w i s h e s  

t o  do  t h i s ,  a p p r o p r i a t e  l a n g u a g e  is  a t t a c h e d  to t h i s  m e m o .
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B A C K G R O U N D  O N  HB  143 
D E P A R T M E N T  OF N A T U R A L  R E S O U R C E S  

F e b r u a r y  6, 1985 
H o u s e  O i l  and  Ga s and  R e s o u r c e s  C o m m i t t e e s

D I S P O S A L S  U N D E R  A S  38 N E C E S S A R Y  F O R  O I L  A N D  GA S  D E V E L O P M E N T :

Oil an d  gas  l e a s e s .under A S  3 8 . 0 5 . 1 8 0  c o n v e y  
e x p l o r a t o r y  d r i l l i n g  r i g h t s  a n d  p r o d u c t i o n  r i g h t s  
for an y oil  a n d  ga s d i s c o v e r e d .

M a t e r i a l  (sand a n d  gravel) s a l e s  u n d e r  AS 
3 8 . 0 5 . 1 1 0 - . 120 ar e n e e d e d  f o r  roa ds , d r i l l  pads, 
o f f s h o r e  a r t i f i c i a l  d r i l l i n g  i s l a n d s ,  c a u s e w a y s ,  
an d o t h e r  fa c i l i t i e s .  " Sa les " a r e  a l s o  m a d e  to the 
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  
for h i g h w a y  r e c o n s t r u c t i o n  a n d  m a i n t e n a n c e .

Oi l and g a s  p i p e l i n e  r i g h t - o f - w a y  le a se s u n d e r  AS  
38.35 ar e the  r e q u i r e d  a u t h o r i z a t i o n  to c o n s t r u c t  
an oil  o r  ga s p i p e l i n e  on  o r  a c r o s s  s ta te  land.

L e a s e s  u n d e r  A S  3 8 . 0 5 . 0 7 0  a r e  h e l d  b y p r i v a t e  
s e rv ic e c o m p a n i e s  an d  c o n t r a c t o r s  in the P r u d h o e  
B a y I n d u s t r i a l  T r a c t  S u b d i v i s i o n .  T h e s e  c o m p a n i e s  
a n d c o n t r a c t o r s  sell, re nt, a n d  r e p a i r  e q u i p m e n t  
and  p r o v i d e  s e r v i c e s  to  o i l  a n d  gas lessees.
A l y e s k a  P i p e l i n e  S e r v i c e  Co. a l s o  h o l d s  l ea s e s  (for
exampl e,  c o n s t r u c t i o n  c a m p  site).
u. W -,r D«Jc /  S ~ U ) -  ,5>°

A C T I V I T I E S  I M M E D I A T E L Y  A F F E C T E D  B Y  T H E  P R O P O S E D  L E G I S L A T I O N :

O i l  an d G a s  L e a s e  Sa le  47 ( K u pa ru k Upland s) is 
t e n t a t i v e l y  s c h e d u l e d  for  M a y  21, 1985, a n d 
co n t a i n s  a p p r o x i m a t e l y  6 1 1 , 8 4 0  acr es.  O f  t h a t  
total, a b o u t  2 30 , 0 0  a c r e s  (52 o f  th e  113 tracts) 
are w i t h i n  five  m i l e s  o f  t h e  h i g h w a y  a nd  w o u l d  h a v e  
to be  d e l e t e d  f r o m  th e  s a l e  w i t h o u t  th e p r o p o s e d  
c l a r i f i c a t i o n  o f  e x i s t i n g  s t a t u t e .  F i n a l  n o t i c e  of 
Sa l e 47 is s c h e d u l e d  t o  b e  g i v e n  M a r c h  22, 1985.

S e i s m i c  e x p l o r a t i o n  u s i n g  o f f - r o a d  v e h i c l e s  is 
c u r r e n t l y  p r o h i b i t e d  w i t h i n  th e  1 0 - m i l e  c or ri do r.
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F R O M :  S t a f f ,  S e n a t e  R e s o u r c e

RE: S B  115 " A n  A c t  r e l a t i n g  to o i l  a n d  g a s  e x p l o r a t i o n  a l o n g  h i g h w a y  

r i g h t s - o f - w a y . "

S u p p l e m e n t a l  I n f o r m a t i o n  o n  SB  115

T h e  f o l l o w i n g  t w o  i s s u e s  w e r e  r a i s e d  a f t e r  p a c k e t s  h a d  b e e n  d i s t r i b u t e d  to 

c o m m i t t e e  m e m b e r s  y e s t e r d a y  a f t e r n o o n .

1) O i l  a n d  G a s  L e a s e  S a l e  31 ( P r u d h o e  B a y  U p l a n d s )  w a s  h e l d  S e p t e m b e r  16, 

1980. A S  1 9 . 4 0 . 2 0 0  h a s  a n  e f f e c t i v e  d a t e  o f  O c t o b e r  5, 1980. A l l  e x c e p t  

o n e  o f  t h e  l e a s e  a w a r d  n o t i c e s  w e r e  s e n t  to s u c c e s s f u l  b i d d e r s  o n  S e p t e m b e r  

23, 1 9 80. O n e  a w a r d  n o t i c e  w a s  i s s u e d  O c t o b e r  7, 1980.

I n  o r d e r  to r e m o v e  a n y  p o s s i b l e  l e g a l  c l o u d  r e g a r d i n g  t h e  l e a s e s ,  t h e  

D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s ,  u p o n  t h e  a d v i c e  of t h e  A t t o r n e y  G e n e r a l ' s  

O f f i c e ,  r e c o m m e n d s  t h a t  SB  115 b e  m a d e  r e t r o a c t i v e  to O c t o b e r  5, 1980.

I f  t h e  c o m m i t t e e  d o e s  w i s h  to i n c l u d e  t h e  r e t r o a c t i v e  e f f e c t i v e  d a t e  i n  the 

c o m m i t t e e  s u b s t i t u t e ,  a p p r o p r i a t e  d r a f t  l a n g u a g e  is a t t a c h e d  to t h i s  m e m o .

2) A  r e p r e s e n t a t i v e  of  t h e  Y u k o n  P a c i f i c  P i p e l i n e  C o m p a n y  t e l e p h o n e d  

c o m m i t t e e  s t a f f  w i t h  a c o n c e r n  a b o u t  w h e t h e r  c o m m u n i c a t i o n s  e q u i p m e n t  

a s s o c i a t e d  w i t h  t h e  p r o j e c t  c o u l d  b e  i n s t a l l e d  w i t h i n  t h e  r i g h t - o f - w a y  

u n d e r  t h e  l a n g u a g e  o f  SB 115. T h e  D e p a r t m e n t  of  L a w  h a s  g i v e n  a  v e r b a l  

o p i n i o n  t h a t  t h e  l a n g u a g e  of t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  w o u l d  a l l o w  

c o m m u n i c a t i o n s  e q u i p m e n t  r e l a t e d  to o i l  a n d  g a s  a c t i v i t i e s .  T h e  D e p a r t m e n t  

of  L a w  a d v i s e d  t h a t  to m a k e  c e r t a i n  t h e r e  w a s  n o  q u e s t i o n  o n  t h i s  i s s u e ,  a 

l e t t e r  o f  i n t e n t  s h o u l d  b e  a d o p t e d  s p e c i f y i n g  t h a t  c o m m u n i c a t i o n  

f a c i l i t i e s  r e l a t e d  to o i l  a n d  g a s  p r o j e c t s  a r e  a m o n g  t h e  a l l o w e d  u s e s .

S u c h  a  l e t t e r  o f  i n t e n t  is  a t t a c h e d .

It w a s  s u g g e s t e d  b y  t h e  r e p r e s e n t a t i v e  o f  Y u k o n - P a c i f i c  t h a t  t h e  c o m m i t t e e  

m i g h t  w i s h  to i n c l u d e  a b r o a d e r  e x e m p t i o n  f o r  c o m m u n i c a t i o n  a c t i v i t i e s  in  

t h e  p i p e l i n e  c o r r i d o r  w i t h i n  t h e  c o m m i t t e e  s u b s t i t u t e .  If t h e  c o m m i t t e e  

w i s h e s  to  do  t h is, a p p r o p r i a t e  l a n g u a g e  is a v a i l a b l e  a n d  t h e  l e t t e r  of  

i n t e n t  w o u l d  n o t  b e  n e e d e d .  T h i s  t y p e  o f  b r o a d e n i n g ,  h o w e v e r ,  m a y  

j e o p a r d i z e  t h e  s u p p o r t  of s o m e  o f  t h e  p a r t i e s  w i t h  w h o m  t h e  c o m m i t t e e  

s u b s t i t u t e  h a s  b e e n  d e v e l o p e d .
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O f f e r e d :  2 / 1 1 / 8 5
R e f e r r e d :  T r a n s p o r t a t i o n

O r i g i n a l  s p o nsor: R e s o u r c e s  C o m m i t t e e

1 IN T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 115 ( R e s o u r c e s )

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

A F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  an  A c t  e n t i t l e d :  " An A c t  r e l a t i n g  to l a n d  u s e  a n d  d i s p o s a l  n e a r  a

7 h i g h w a y  r i g h t - o f - w a y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

8 d a t e . "

9 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 *  S e c t i o n  1. A S  1 9 . A O . 2 0 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

11 (b) T h e  p r o h i b i t i o n  on d i s p o s a l  of  s t a t e  lan d  u n d e r  (a) o f  this

12 s e c t i o n  doe s  n o t  a p p l y  to a

13 (1) d i s p o s a l  n e c e s s a r y  f o r  a n  o il a n d  g as l e a s e  u n d e r

1A AS  3 8 . 0 5 . 1 8 0 ;

15 (2) a s t a t e  l e a s e  o r  m a t e r i a l s  s a l e  n e c e s s a r y  f o r  e x p l o r a -

16 tion, d e v e l o p m e n t ,  p r o d u c t i o n ,  or t r a n s p o r t a t i o n  of o i l  a n d  gas or

17 r e c o n s t r u c t i o n  or m a i n t e n a n c e  of the h i g h w a y .

18 (c) B e f o r e  the s a l e  of m a t e r i a l s  u n d e r  ( b ) ( 2 ) o f  this s e c t i o n  to

19 a p r i v a t e  e n t i t y  or p e r s o n  o r  to a s t a t e  a g e n c y  the s t a t e  s h a l l  g ive

20 d u e  c o n s i d e r a t i o n  to t he a v a i l a b i l i t y  of m a t e r i a l s  f r o m  p r i v a t e

21 s o u r c e s  in  t h e  a r e a  w h e r e  th e  m a t e r i a l s  a r e  n e e ded.

22 * Sec. 2. A S  1 9 . A 0 . 2 10 is a m e n d e d  to read:

23 Sec. 1 9 . A 0 . 210. P R O H I B I T I O N  O F  O F F - R O A D  V E H I C L E S .  O f f - r o a d

2A v e h i c l e s  a re p r o h i b i t e d  on  l a n d  w i t h i n  f i v e  m i l e s  of t h e  r i g h t - o f - w a y

25 of the h i g h w a y .  H o w e v e r ,  t his p r o h i b i t i o n  doe s  not a p p l y  to o f f - r o a d

26 v e h i c l e s  n e c e s s a r y  f o r  oi l  a nd gas e x p l o r a t i o n ,  d e v e l o p m e n t ,  p r o d u c -

27 tion, or t r a n s p o r t a t i o n  or to - p e r s o n  w h o  h o l d s  a m i n i n g  c l a i m  in the

28 v i c i n i t y  of t he h i g h w a y  a n d  w h o  m u s t  u s e  l a n d  w i t h i n  f i v e  m i l e s  of the

29 r i g h t - o f - w a y  of the h i g h w a y  to g a i n  a c c e s s  to the [HIS] m i n i n g  claim.

CSSB 1 1 5 ( R e s )
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1 * Sec. 3. T h i s  A c t  is r e t r o a c t i v e  to O c t o b e r  5, 1980.

2 * Sec. 4. T h i s  A c t  t a kes e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  01.

3 1 0 . 0 70(c).

CSSB 1 1 5 ( R e s ) -2-
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R E P LY TO:

1031 IV 4th A V E N U E  
/ NS U ITE  200

ANCHORAGE. ALASKA 99501 

PHONE: (907) 276-3550

□ 1st N A TIO N AL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1568

□ POUCH K  - STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

The H o n o r a b le  A r l i s s  S t u r g u l e w s k i ,  C h a irm a n  p e n  
S e n a t e  R e s o u r c e s  C o m m itte e  ™  1 4
A l a s k a  S t a t e  S e n a t e  ; '
P o u ch  V
J u n e a u ,  A l a s k a  99811

Re: CSSB 115 (R es)

D e a r  S e n a t o r  S t u r g u l e w s k i :

Kay Brown, d i r e c t o r  o f  t h e  d i v i s i o n  o f  o i l  an d  g a s ,  h a s  
a s k e d  u s  t o  r e s p o n d  t o  y o u r  i n q u i r y  w h e t h e r  t h e r e  w o u ld  b e  any  
n e g a t i v e  l e g a l  i m p l i c a t i o n s  f ro m  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  
t h e  p r o p o s e d  am endm ents  t o  AS 1 9 .4 0 .2 0 0  -  1 9 .4 0 .2 1 0  c o n t a i n e d  i n  
t h e  r e f e r e n c e d  b i l l .  1 /  We b e l i e v e  t h a t  t h e r e  w o u ld  n o t .

A l th o u g h  r e t r o s p e c t i v e  la w s  a r e  g e n e r a l l y  n o t  f a v o r e d ,  
c u r a t i v e  l e g i s l a t i o n  i s  e n c o u r a g e d .  H e r e ,  t h e  l e g i s l a t i o n  i s  i n  
p a r t  b e i n g  p r o p o s e d  t o  v a l i d a t e  c e r t a i n  e x i s t i n g  AS 3 8 .0 5  
d i s p o s a l s  an d  o f f - r o a d  v e h i c l e  a c t i v i t i e s  w h i c h . m ig h t  o t h e r w i s e  
b e  v o i d  f o r  f a i l u r e  t o  c o n fo rm  w i t h  t h e  e x i s t i n g  p r o s c r i p t i o n s  o f

1 / You w i l l  r e c a l l  t h a t  t h e  i n q u i r y  was made a t  y o u r  m e e t i n g  o f  
F e b r u a r y  8 ,  a t  w h ic h  t im e  Ms. Brown p r o p o s e d  t h a t  t h e  p r o v i s i o n s  
o f  CSSB 115 (R es )  b e  made r e t r o a c t i v e .  We h a d  e a r l i e r  a d v i s e d  
Ms. Brown t h a t  any  q u e s t i o n  r e g a r d i n g  t h e  v a l i d i t y  o f  e x i s t i n g  
u s e s  o f  s t a t e  l a n d  a l o n g  t h e  D a l t o n  H ighw ay c o u l d  b e  r e s o l v e d  i n  
t h e  c o n t e x t  o f  a n  a t t o r n e y  g e n e r a l ' s  o p i n i o n .  H o w ev er ,  on 
F e b r u a r y  4 ,  i t  was b r o u g h t  t o  o u r  a t t e n t i o n  t h a t  a t  l e a s t  one 
e x i s t i n g  o i l  a n d  g a s  l e a s e  w o u ld  b e  v o i d  u n l e s s  made v a l i d  by  
r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  p r o p o s e d  am endm ents  c o n t a i n e d  i n  
t h e  b i l l .
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AS 1 9 .4 0 .2 0 0  -  1 9 . 4 0 .2 1 0 .  T h e se  d i s p o s a l s  a n d  a c t i v i t i e s  w e re  
a u t h o r i z e d  by  s t a t e  o f f i c i a l s  u n d e r  t h e  m i s t a k e n  b e l i e f  t h a t  t h e  
p r o v i s i o n s  o f  AS 1 9 .4 0 .2 0 0  -  1 9 . 4 0 .2 1 0  w e r e  l i m i t e d  i n  s c o p e  t o  
c e r t a i n  c i r c u m s t a n c e s  o f  p r i m a r y  c o n c e r n  t o  t h e  l e g i s l a t u r e  when 
t h e  o r i g i n a l  A c t  w as p a s s e d ,  n a m e ly ,  t h e  p r o h i b i t i o n  o f  c a b i n  
s i t e  an d  o t h e r  l a n d  s u r f a c e  d i s p o s a l s  u n d e r  AS 3 8 .0 5  a n d  o f  
h u n t i n g  w i t h  ORVs a l o n g  t h e  H a u l  Road c o r r i d o r .  The p l a i n  
l a n g u a g e  o f  t h e  s t a t u t e ,  h o w e v e r ,  e x c e e d s  t h i s  n a r r o w  
a p p l i c a t i o n ,  e v e n  th o u g h  a  b r o a d  i n t e r p r e t a t i o n  r e p o r t e d l y  was 
n o t  t h e  l e g i s l a t u r e ' s  o r i g i n a l  i n t e n t .

N e v e r t h e l e s s ,  e v e n  c u r a t i v e  l e g i s l a t i o n  m u s t  com ply  
w i t h  c e r t a i n  l e g a l  r e q u i r e m e n t s .  Among t h e s e  i s  t h e  r e q u i r e m e n t ,  
o f  AS 0 1 .1 0 .0 9 0  f o r  an  e x p r e s s  s t a t e m e n t  o f  r e t r o a c t i v i t y .  The 
l e g i s l a t i v e  d r a f t i n g  m a n u a l  s u g g e s t s  t h a t  l a n g u a g e  p r o v i d i n g  f o r  
r e t r o a c t i v e  a p p l i c a t i o n  o f  a  b i l l  b e  s e t  o u t  i n  a  s e p a r a t e  
s e c t i o n  im m e d ia t e ly  p r e c e d i n g  t h e  e f f e c t i v e  d a t e  s e c t i o n ,  an d  
t h a t  t h e  r e t r o a c t i v e  s e c t i o n  a n d  t h e  s e c t i o n s  o f  t h e  b i l l  t h a t  
a r e  t o  b e  r e t r o a c t i v e  h a v e  im m e d ia te  e f f e c t i v e  d a t e s .  T h u s ,  CSSB 
115 (R.es) s h o u ld  c o n t a i n  a n  a d d i t i o n a l  s e c t i o n  t o  r e a d :

* S e c .  3 .  S e c t i o n s  1 -  2 o f  t h i s  A c t  a r e  r e t r o a c t i v e  
t o  O c to b e r  5 ,  1980 . 2 /

From a c o n s t i t u t i o n a l  s t a n d p o i n t ,  a  c u r a t i v e  A c t  may 
n o t  i m p a i r  t h e  o b l i g a t i o n  o f  c o n t r a c t s ,  t a k e  p r o p e r t y  w i t h o u t  due 
p r o c e s s  o f  la w ,  o r  i n t e r f e r e  w i t h  p u r e l y  j u d i c i a l  m a t t e r s .  We 
a r e  n o t  a w a re  o f  an y  p o t e n t i a l  p r o b le m s  a r i s i n g  i n  t h e s e  t h r e e  
a r e a s  o f  c o n c e r n  i f  t h e  p r e s e n t l y  p r o p o s e d  am endm ents  t o  
AS 1 9 .4 0 .2 0 0  -  1 9 .4 0 .2 1 0  a r e  made r e t r o a c t i v e  t o  t h e  e f f e c t i v e  
d a t e  o f  t h e  o r i g i n a l  A c t .  To t h e  c o n t r a r y ,  r e t r o a c t i v e  
a p p l i c a t i o n  w i l l  a v o i d  t h e  p o s s i b i l i t y  o f  f i n d i n g  i n v a l i d
e x i s t i n g  u s e s  o f  s t a t e  l a n d  p r e v i o u s l y  a u t h o r i z e d  b y  s t a t e
o f f i c i a l s .

I n  sum, we a r e  o f  t h e  o p i n i o n  t h a t  CSSB 115 ( R e s ) ,
w h ic h  g r a n t s  new r i g h t s  r a t h e r  t h a n  t a k e s  away e x i s t i n g  r i g h t s ,

2 /  The p r e s e n t  S e c t i o n  3 ,  p r o v i d i n g  f o r  a n  im m e d ia te  e f f e c t i v e  
"d a te ,  w o u ld  b e  r e n u m b e re d  S e c t i o n  4 .

-•;/ * /:4>K:>*ry■
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w i l l  p r e s e n t  no  n e g a t i v e  l e g a l  i m p l i c a t i o n s  i f  i t s  p r o v i s i o n s  a r e  
a p p l i e d  r e t r o a c t i v e l y .  To t h e  c o n t r a r y ,  b e c a u s e  o f  t h e  u n c e r t a i n  
v a l i d i t y  o f  some e x i s t i n g  u s e s  o f  s t a t e  l a n d ,  we s t r o n g l y  
e n c o u r a g e  i n c l u s i o n  i n  t h e  b i l l  o f  a  r e t r o s p e c t i v e  c l a u s e  s u c h  a s  
t h e  one we h a v e  s u g g e s t e d .

AEP/ma

c c :  Kay Brown, D i r e c t o r
D i v i s i o n  o f  O i l  a n d  Gas 
D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s

A r t h u r  H. P e t e r s o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
D e p a r tm e n t  o f  Law -  J u n e a u

V ery  t r u l y  y o u r s ,

NORMAN C-ORSUCH 
ATTORNEY GENERAL

By: A.... _______
A s s i s t a n t  A t t o r n e y  G e n e r a l
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D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  /

OFFICE OF THE COMMISSIONER i

J a n u a r y  31, 1985

BILL SHEFFIELD, GOVERNOR

P O U C H M
JUNEAU, ALASKA 9B811 
PHONE: 907-485-2400

Th e H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
P o u c h  V
J un e a u ,  A K  99811

D e a r  S e n a t o r  S t u r g u l e w s k i :

Th e D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s  is r e q u e s t i n g  a m e n d m e n t  
of  A S  1 9 . 4 0 . 2 0 0  and  AS  1 9 . 4 0 . 2 1 0  to a l l o w  o i l  a n d  gas  
e x p l o r a t i o n  a n d  d e v e l o p m e n t  w i t h i n  f i v e  m i l e s  o f  t h e  
r i g h t - o f - w a y  of  th e D a l t o n  H i g h w a y  (North S l o p e  H a u l  R o a d ) .

T h e s t a t u t e  p r e s e n t l y  p r o h i b i t s  t h e  d i s p o s a l  o f  s t a t e  l a n d  
u n d e r  A S  38 a n d  u s e  of o f f - r o a d  v e h i c l e s  w i t h i n  f i v e  m i l e s  
of  t h e  h i g h w a y .  "S ta te  land" u n d e r  A S  38 i n c l u d e s  o i l  and  
gas l e a s e s  for e x p l o r a t i o n  a nd  p r o d u c t i o n  rig ht s.

A l t h o u g h  th e d e p a r t m e n t  d o e s  n o t  b e l i e v e  it w a s  th e i n t e n t  
o f  th e  1980 L e g i s l a t u r e  to p r o h i b i t  o i l  a n d  ga s  a c t i v i t i e s  
a l o n g  th e hi gh wa y , the s t a t u t e  as p r e s e n t l y  w r i t t e n  m a y  be 
i n t e r p r e t e d  to h a v e  t h a t  e ff ec t.  O i l  a n d  Gas  L e a s e  S a l e  47 
(Ku p ar uk  Uplands) is t e n t a t i v e l y  s c h e d u l e d  for  M a y  21, 1985  
a n d  c o n t a i n s  a p p r o x i m a t e l y  6 1 1 , 8 4 0  ac r es . O f  t h a t  tot al,  
so m e 2 3 0 , 0 0 0  a c re s (52 of  t h e  113 trac ts)  are  w i t h i n  t h e  
f i v e - m i l e  c o r r i d o r  a n d  w i l l  h a v e  to b e  d e l e t e d  f r o m  t h e  sale  
w i t h o u t  c l a r i f i c a t i o n  o f  the  s t a t u t e s  c i t e d  ab ove . F i n a l  
n o t i c e  o f  S a l e  47 is s c h e d u l e d  to  be  g i v e n  M a r c h  22, 1985.

I a p p r e c i a t e  th e w i l l i n g n e s s  of y o u r  C o m m i t t e e  to i n t r o d u c e  
SB 115, w h i c h  w o u l d  r e c t i f y  the  a p p a r e n t  o v e r s i g h t .  T h a n k  
y o u  in a d v a n c e  for y o u r  c o n s i d e r a t i o n  a n d  t i m e l y  a c t i o n  on 
the bi ll.

S i n c e r e l y ,

' E s t h e r  C. W u n n i c k e  
C o m m i s s i o n e r



struction nnd maintenance of local service roads under AS 19.30.111 — 
19.30.241. (§ 2 ch 84 SLA 1971)

C h a p t e r  35. R e lo c a t io n  A s s is ta n c e .
Section
10 —  100. {Repealed]

Sec. 19.35.010 — 19.35.100.
Repealed by § 2 ch 41 SLA 1971.

E d ito r ’s notes. — The repealed chapter Section 3. ch. 41, SLA 1971, provides:
derived from 5 1, ch. 60 . SLA 1969; §§ 50. "This Act is retroactive to January 2,
51. ch. 69. SLA 1970. 1971.”

C h a p t e r  40. J a m e s  D a l to n  H ig h w a y .
Section Section
10. Declaration o r policy 80. Definitions
15. Highway named 100. Use of the highway by industrial nr
20. Contractual authority co nmcrcial traffic
30. Undertaking' o f contractor.. 110. I ’ -.:' 'ic use o f a portion o f the highway
•10. Exemption 120. Cln. ure o f the highway to traffic
fit). Highway width 200. Prohibition on disposal o f land
00. Conditions to he met within five miles o f the highway
('•5. Regulations and penalties 21 )’ Prohibition o f o!V read vehicles
70. Conflict with other laws

See. 19.40.010. Declaration of policy, (a) The legislature finds 
and declares that there is an immediate need for a public highway from 
the Yukon River to the Arctic Ocean and that this public highway 
should be constructed by the State of Alaska at this time because

(1) it will assist in the fulfillment of the Constitution of the State of 
Alaska, art. VIII, § 1, in which it is provided that it is the policy of the 
state to encourage the settlement of its land and the development of its 
resources by making them available for maximum use consistent with 
the public interest;

(2) it will provide the first year-round, overland route from north of 
the Yukon River to the Arctic Ocean, and will consequently result in 
the completion of a highway from the Paajfic Ocean to the Arctic 
Ocean;

(3) it is in conformity with the policy of the Federal-Aid Highway 
Act of 1956, 23 U.S.C. 101(b), in which it is declared to be in the 
national interest to accelerate the construction of certain highways 
which are of primary importance to the national defense;

(4) it will benefit local and interstate commerce because the area 
north of the Yukon River is rich in natural resources but is inaccessible 
at the present time because of the lack of roads and this inaccessibility 
prohibits the successful use of the natural resources of this area;
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(0) it is consonant w ith  the Constitution ol the S ta te  ot Alaska, art.
VIII, § 2, in which it is provided that the legislature shall provide for 
the utilization, development, and conservation of all natural resources 
belonging to the state, including land and waters, for the maximum 
benefit of its people, because the highway will benefit not only local and 
interstate commerce but will also augment the revenues of the state 
and result in conservation of natural resources, for example, by 
facilitating a system of forest fire suppression.

(b) It is the sense of the legislature that the construction of the ^
highway will not impair the natural wilderness adjacent to the J
highway and will not unreasonably interfere with subsistence hunting, 
fishing, trapping and gathering. —ji.

(c) It is the intent of the legislature that the state shall be - i
reimbursed for the cost plus interest of constructing the public highway ^
from thp Yukon River to the Arctic Ocean.

(d) It is the intent of the legislature that employment of Alaska 
residents be encouraged and that the provisions of AS 36.10.010 — a
36.10.110 be complied with. (§ 1 ch 231 SLA 1970) —**r

Edito r's notes. — AS 36.10.110, r r t—
referred to in subsection (d). was repealed yy
by 5 17. ch. 142,' SLA 1972. N

aSec. 19.40.015. Highway named. The highway is named the 
James Dalton Highway. (§ 2 ch 10 SLA 1981)

Editor's notes. — Section l,ch . 10, SLA quent development o f th • area, including
1981 provides: "F jND INGS AND the construction o f the North Slope haul
INTENT. The legislature finds that James road. Therefore the legislature finds it «
Dalton's exploration o f the North Slope appropriate that James Dalton be I
and his report on petroleum possibilities remembered by naming the North Slope
there contributed greatly to the subse- haul road after him."

1
Sec. 19.40.020. Contractual authority, (a) Subject to (b) of this 

section, the department may contract for the construction of a sec­
ondary highway from the Yukon River to the Arctic Ocean. The depart- q) 
ment may request bids and award contracts for the construction of the V
highway, or it may elect to directly negotiate contracts for the con- &0
struction of the highway if it appears to be in the best interests of the 
state. The provisions of AS 36.10 govern in employment practices on all 
work authorized by this chapter.

(b) The authority granted under (a) of this section may not be exer­
cised until the state enters into a contract with the participants in the 
Trans Alaska Pipeline System or other organization formed for the 
purpose of transporting oil by pipeline from the North Slope (that area 
of Alaska lying north of 68° latitude). The contract shall provide for 
reimbursement to the state by the participants, jointly and severally, 
in the Trans Alaska Pipeline System or other organization formed for
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' transporting oil by pipeline, of the full amount of the ^
of construction plus interest on the state’s expenditures 
if seven and one-half per cent per year. Complete 
t together with interest must be made within five years 
if the contract. The state may, with the agreement of the 
lect to construct an oil pipeline from the North Slope. In 
• provisions of this subsection requiring reimbursement

ract with the participants shall include such additional 
litions as appear to be in the best interests of the state, 
ayments made under such a contract shall be deposited 
ccount which will be used for disbursements to the '

ed with construction of the highway. Disbursements to \
>rflall be made on order of the commissioner of transpor- 

lic facilities on presentation of a proper voucher or the 
^ ^ a  voucher by an employee of the department authorized 
^ e r t i fy  as to such payment. (§ 1 ch 231 SLA 1970; am 

?r No. 39, § 11 (1977)1

mdments. The 1977 facilities for a reference to the conunU-
luted a reference to the sioner o f highways in the third sentence of
importation and public subsection (c).

10. Undertakings of contractors. The department, in 
ds or individual sureties required by AS 30.25.010, may 
e undertakings which include the same essential provi- 
ds or individual sureties required by AS 36.25.010 a n d  
■factory to the department. (§ 1 ch 231 SLA 1970)
’0. Exemption. The Alaska Net Income Tax Act and 

s^,ness License Act do not apply to any money received 
contractor from the state under a highway construction 

j^ iz e d  under this chapter if the money is to be paid to a 
^ P ir  work performed under the construction contract. The 

I by the subcontractors is subject to the Alaska Net 
:t, the Alaska Business License Act and any other 
s taxes. (§ 1 ch 231 SLA 1970) i.
50. Highway width. In accordance with AS 19.10.015, 
is highway is designated as 200 feet. (§ 1 ch 231 SLA

50. Conditions to be met. Construction authorized 
020 — 19.40.050 may not be undertaken until all of the 
tions are met: ..
bn by the commissioners of the Department of Natural 
the Department of Fish and Game that adequate pre- 
ieen taken to protect and preserve the total ecology of 
sed;

 -------------------------
§ 19.40.065 H ig h w a y s  a n d  F e r r ie s  § 19.40.080

(2) certification by the commissioner of the Department of Transpor­
tation and Public Facilities that the road design and construction 
methods will cause minimal landscape defacement or environmental 
degradation by erosion or waste disposal;

(3) certification by the commissioner of the Department of Health 
and Social Services that adequate and reasonable precautions have 
been taken for the prevention of pollution during construction and 
subsequent public use;

(4) all certifications, as well as the rules, regulations, contract provi­
sions, specifications, inspection procedures and programs necessary to 
implement and accomplish AS 19.40.020 — 19.40.050 shall be filed 
with the governor’s office and published;

(5) the governor has approved all certifications and supporting 
material submitted to him under (4) of this section as being in the best 
public interest, and has certified that the contract required by AS
19.40.020 has been executed. (§ 1 ch 231 SLA 1970; am § 6 ch 104 SLA 
1971; am Executive Order No. 39, § 11 (1977))

E ffec t o f nm ondm cnts. — The 1977 Facilities fo r a reference to the Depart- 
amendment substituted n reference to the ment o f Highways in paragraph (2). 
Department o f Transportation nnd Public

Sec. 19.40.065. Regulations and penalties. All departments and 
agencies of the state are given the specific authority to adopt under the 
Administrative Procedure Act (AS 44.62) emergency, temporary and 
permanent regulations necessary to accomplish the purposes of AS
19.40.020 — 19.40.050. The violation of any regulation adopted under 
AS 19.40.020 — 19.40.050 is a misdemeanor and upon conviction the 
person is punishable by a fine of not more than $10,000 for each offense.
(§ 1 ch 231 SLA 1970)

SdG^19.40.07dr\Conflict with other laws. In the event of a conflict 1 
between this Chapter and any other law of this state, the provisions of 1 
this chapter govern and supersede any such other law. (§ lch23lSLA \ 
1970) J

Sec. 19.40.080. Definitions. In this chapter
(1) "department” means the Department of Transportation and Pub­

lic Facilities;
(2) "highway” means the secondary highway from the Yukon River 

to the Arctic Ocean. (§ 1 ch 231 SLA 1970; am Executive Order No. 39,
§ 11 (1977))

E ffec t o f  am endm ents, —  The 1977 Facilities fo r a. reference to the Depart- 
amendment substituted a reference to the ment o f  Highwaya'in paragraph ( I ) .  ’ • 
Department o f Transportation and Public
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. -Use of the highway by industrial or commer-
he department shall maintain the highway and keep
•iai or commercial traffic throughout the year.
or commercial travel" means
issnry and related to resource exploration and
) support of those activities, if the individual engaged
5 has all necessary permits; or
;sary and related to access by local residents to their

;rs engaged in commerce which are common carriers 
rs regulated by the Alaska Transportation Commis- 
.10. (§ 3 ch 177 SLA 1980) f  •

v^Public use of a portion of the highway. The 
maintain the section of the highway between the 
Dietrich Camp and shall keep that section of the 

w s e  by the public between June 1 and September 1 
177 SLA 1980; AS 19.40.120)

F

- This section was 
'.•10.120 but was

renumbered by the revisor o f statutes pur­
suant to AS 01.05.031.

Closure of the highway to traffic. The provisions 
•ply to the closure of the highway by the department. 
1980; AS 19.40.110)

• This section  was 
<10.110 b u t  wbb

renumbered by the revisor o f statutes pur­
suant to AS 01.05.031.

Prohibition on disposal of land within five 
'v /a y .  The state may not dispose of state land under 

■thin five miles of the right-of-way of the highway. 
980) M l

rep o rta , -f- For 
ling SCS HB am S 
1980 House Jour- 

Senate Jou rna l, p.

1781. For attorney general's opinion 
advising the governor that the house and 
senate did not pass the same bill, see Op. 
Atty. Gen. Ju ly 1, 1980.

Prohibition of off-road vehicles. Off-road vehi- 
on land within five miles of the right-of-way of the 
\  this prohibition does not apply to a person who 
im in the vicinity of the highway and who must use 
iles of the right-of-way of the highway to gain access 
n. (§ 5 ch 177 SLA 1980; AS 19.40.200(b))

This section waB 1.200(b) b u t was
renumbered by the re visor o f statutes pur­
suant to AS 01.05.031.

r>2 I

C h a p t e r  45. M is c e l la n e o u s  P r o v is io n s .
Section
01. Definitions
02. Pcnnltios
15. Highway construction near airports

Sec. 19.45.001. Definitions. In AS 19.05 — 19.40
(1) "commissioner" means the commissioner of transportation and 

public facilities;
(2) "construction” or any derivation means construction, 

reconstruction, alteration, improvement or major repair;
(3) "controlled-access facility" means a highway especially designed 

for through traffic, and over, from, or to which owners or occupants of 
abutting land or other persons have either no right or easement or only 
a controlled right or easement of access, light, air, or view;

(4) "cost of change, relocation, or removal” means the entire cost 
incurred by the utility properly attributed to the change, relocation, or 
removal of a facility, less any costs for improvements or upgrading over 
and above the cost of a functionally equal facility; if a facility is to be 
relocated and replaced with new equipment, there shall also be 
subtracted from the entire cost any salvage value derived from the old 
facility;

(5) "department” means the Department of Transportation and Pub­
lic Facilities;

(6) "excess lands" means land acquired by the state in excess of land 
required for a highway, when the remaining portion of a parcel of land 
so acquired is left in such shape or condition as to be of little or no value 
to itt owner, or to give rise to claims or litigation concerning severance 
or other damage;

(7) "federal-aid primary, federal-aid secondary, and interstate sys­
tem” include any highway which is a part of the federal-aid systems as 
provided in the Federal-Aid Highway Act of 1956, and any laws 
amending or supplementing it;

(8) "highway” includes a highway (whether included in primary or 
secondary systems), road, street, trail, walk, bridge, tunnel, drainage 
structure and other similar or related structure or facility, and 
right-of-way thereof, and further includes a ferry system, whether 
operated solely inside the state or to connect with a Canadian highway, 
and any such related facility;

(9) "maintenance” means the preservation of each type of highway, 
roadside structure and facility as nearly as possible in its original 
condition as constructed, or as subsequently improved, and the oper-

(10) "municipality” means an incorporated city or political subdi­
vision which has jurisdiction over highways in its incorporated area;

§ 1 9 .4 5 .0 0 1  H ig h w a y s  a n d  F e iu u e s  § 1 9 .4 5 .0 0 1
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§ 19.45.002 A l a s k a  S t a t u t e s § 19.45.002

(11) Repealed by § 6 ch 233 SLA 1968.
(12) "utility” includes railroads and all publicly, privately, or 

cooperatively owned lines, facilities and systems for producing, trans­
mitting or distributing communications, telecommunications, power, 
electricity, light, heat, gas, oil, crude products, water, steam, waste, 
storm water not connected with highway drainage, and other similar 
commodities, including publicly owned fire and police signal systems 
and street lighting systems;

(13) "encroachment” means and includes a tower, pole, pole line, 
pipe, pipeline, driveway, private road, fence, billboard, stand or build­
ing, or a structure or object of any kind which is or has been placed in, 
on, under or over a portion of a highway or road. (§ 1 ch 57 SLA 1961; 
§ 3 art I title I ch 152 SLA 1957: am § 3 ch 124 SLA 1959: am § 1 ch 
122 SLA 1960; § 1 art V title II ch 152 SLA 1957; § 3 (14) art I title 
I ch 152 SLA 1957: added by § 2 ch 122 SLA 1960; § 2 ch 59 SLA 1949; 
am § 1 ch 86 SLA 1953; am §§ 4,5 ch 49 SLA 1963; am § 6 ch 233 SLA 
1968; am § 29 ch 32 SLA 1971; am § i ch 64 SLA 1971; am §§ 1, 2 ch 
106 SLA 1977; am Executive Order .'lo. 39, § 11 (1977); AS 19.05.130)

Re v is o r ’s notes. —  This section derives 
from AS 19.05.130 and was renumbered by 
the revisor o f statutes pursuant to AS 
01.05.031.

E ffe c t o f  am endm ents. — The first 
1977 amendment substituted the lan­
guage beginning "facility , less any costs 
fo r improvements" and ending "subtracted 
from the entire cost” fo r "u tility  after 
deducting any increase in the value o f the 
new facility and" in paragraph (4 ) and 
rewrote paragraph (12).

The second 1977 amendment substi­
tuted references to the commissioner o f 
transportation and public facilities and to 
the Department o f Transportation and 
Public Facilities fo r references to the com­
missioner of highways and to the Depart­
ment o f Highways in paragraphs (1 ) and 
(5), respectively.

Legis la tive h is to ry  rep o rts . — For 
report on ch. 32, SLA 1971 (HB 111 am), 
see 1971 House Jou rna l, p. 138.

N O TES  TO D EC IS IO N S

A pp lied  in State v. I'Anson, Sup. Ct.. 
Op. No. 1102 (F ile  No. 2032), 529 P.2d 188 
(1974).

Sec. 19.45.002. Penalties. A person who violates any provision of 
chs. 5-25 of this title is guilty of a misdemeanor and upon conviction is 
punishable by a fine of not less than $10 nor more than $500, or by 
imprisonment in jail for a period not to exceed one year, or by both. (§ 7 
art VII title II ch 152 SLA 1957; AS 19.05.140)

Rev iso r's  notes. —  This section derives 
from AS 19.05.140 and was renumbered by 
the revisor o f statutes pursuant to AS 
01.05.031.

C ross re fe rences. — As to sentences 
for misdemeanors, see AS 12.55.135.

C o lla te ra l re fe rences. —  25 Am. Ju r., 
Highways and Streets. § 73.
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To: C o m m i t t e e  memb e r s

From: C h a i r m a n  Coghill

Date: F e b r u a r y  19, 1985

Re: SB 141, R e l i n q u i s h m e n t  o f  r i g h t s - o f - w a y

As the a t t a c h e d  b ac k g r o u n d  i n f o r m a t i on  will show, SB 141 is 

intended to r e l e a s e  the State's c l a i m  to cert a i n  p o r t i o ns  of h i g h w a y  

r i g h t s - o f - w a y  w h i c h  we r e  not c l e a r l y  i d e n t i f i e d  in land patents. This 

has g iven rise to the pr o b l e m  faced by m a n y  lando wn e r s  w h o  live or hold 

land a d j a c e n t  to h i g hw a y s  the S t a t e  now w i s h e s  to u p g rade, st r a i g h t e n  or 

ex p a n d  and who hav e  been or could be a b r u p t l y  and w i t h o u t  c o m p e n s a t i o n  

de p r i v e d  of land t hey a s s u m e d  was theirs, and wh i c h  t h e i r legal 

d o c u m e n t s  have n o t  iden t i fi e d  as b e l o n g i n g  to the govern m en t .

T h e s e r i g h t s - o f - w a y  w e r e  w i t h d r a w n  b y  the federal g o v e r n m e n t  

through public land orders or as a result o f  vari o u s  A c t s  o f  C o n g re s s  

during territorial days, and did not n e c e s s a r i l y  m a k e  t h e i r  w a y  e i t h e r  

to the h om e steaders' patents or the d i s t r i c t  recorders' offices. This 

has s u b s e q u e n t l y  cau s e d  h e a v y  liabil i t i e s  for the s t a te ' s  title 

in s u r a n c e compa ni e s ,  wh o  t r a d i t i o n a l l y  insure p r o p e r t y  based upon w h a t  

has been recorded at the r e corder's office, not upon w h a t  has been

p u b l i sh e d  in the Federal Register.

As this p r o b l e m  has evolved, the S t a t e  S u p r e m e  C ou r t  has ruled that

the Stat e' s  claims to the r i g h t s - o f - w a y  are valid, and t h e r e f o r e , title

insurers are liable for a n y  claims by the insured f o r  taki n g s  for w hich 

the S tate has d e c l i n e d  to c om p e n s a t e  the p r o p e r t y - o w n e r . O f  course, 

this presumes tha t  the p r o p e r t y - o w n e r  has title insurance. In the m a n y  

instances w h e r e  the p r o p e r t y - o w n e r  does not, he or she is s i m p l y  o u t  of 

luck, and has no r e c o u r s e  to gain compe n s a t i on .

The b a c k g r o u n d  material will m o r e  c o m p l e t e l y  go into the h i s t o r y  of 

the problem, however, a b r i e f  e x p l a n a t i o n  of the e n o r m o u s  fiscal note 

m a y  be in order. We are not sure h o w  D O T / P F  g e n e r a t e d  this muc h  fiscal 

impact, but as s u m e  they have figu r e d the re p u r c h a s e  p rice at top m a r k e t  

value, and of the en t i r e w idth of r i g h t - o f - w a y  (in o t h e r  w o r d s ,  the 

e n t i r e  300 or 500_feet, not jus t  the port i o n  the y  will a c t u a l l y  need to 

ex p a n d  a road). ^



MEMORANDUM RE HOUSE BILL 

TO RELINQUISH RIGHTS-OF-WAY

A l a s k a  a c h i e v e d  s t a t e h o o d  t w e n t y - f i v e  y e a r s  a g o .  B e f o r e  

s t a t h o o d  t h e  D e p a r t m e n t  o f  I n t e r i o r ,  t h r o u g h  c e r t a i n  P u l i c  Land 

O r d e r s ,  t o o k  r i g h t s - o f - w a y  f o r  r o a d s  f rom l a n d o w n e r s  w i t h o u t  com­

p e n s a t i n g  t h e  l a n d o w n e r s .  S i n c e  s t a t e h o o d  t h e  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  and  P u b l i c  F a c i l i t i e s  (DOTPF) , a c t i n g  f o r  t h e  

S t a t e  o f  A l a s k a ,  i s  s t i l l  t a k i n g  p r i v a t e  p r o p e r t y  w i t h o u t  c o mp e n -  

s a t i n g  t h e  l a n d o w n e r s .

In 1 9 6 6 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  e n a c t e d  Ch.  92 

(HB 415 am) w h i c h  p r o h i b i t e d  s u c h  t a k i n g s  by t h e  S t a t e .  The 

p u r p o s e  o f  t h e  l aw was  t o  " a l l e v i a t e  e c o n o mi c  h a r d s h i p  and p h y s i c a l  

and m e n t a l  d i s t r e s s  o c c a s i o n e d  by  t h e  t a k i n g  o f  l a n d  by  t h e  S t a t e  

o f  A l a s k a  [ f o r ]  w h i c h  no c o m p e n s a t i o n  i s  p a i d  t o  t h e  p e r s o n  

h o l d i n g  t i t l e  t o  t h e  l a n d . "  The L e g i s l a t u r e  p r o h i b i t e d  any 

f u r t h e r  u t i l i z a t i o n  o f  r i g h t s - o f - w a y  p u r s u a n t  t o  v a r i o u s  P u b l i c  

Land O r d e r s  a n d  f e d e r a l  a c t s .

At  t h e  t i m e  o f  S t a t e h o o d  t h e  S t a t e  r e c e i v e d  a q u i t  

c l a i m  d e e d  f r o m t h e  f e d e r a l  g o v e r n m e n t  c o n v e y i n g  t o  t h e  S t a t e  

c e r t a i n  r o a d s  b u i l t  by t h e  U n i t e d  S t a t e s .  DOTPF c l a i m s  t h a t  t h e  

q u i t  c l a i m  d e e d  a l s o  c o n v e y e d  c e r t a i n  e a s e m e n t s  o r  r i g h t s - o f - w a y  

t h a t  we r e  n o t  d e s c r i b e d  t h e r e i n  b u t  i n c l u d e d  i n  P u b l i c  Land O r d e r s  

t h a t  we r e  n o t  e v e n  r e c o r d e d  i n  t h e  v a r i o u s  R e c o r d e r s  O f f i c e s  

t h r o u g h o u t  t h e  s t a t e .  DOTPF p r e s e n t l y  c l a i m s  a r i g h t  t o  h i g h w a y  

r i g h t s - o f - w a y  v a r y i n g  i n  w i d t h  f r om 100 t o  300 f e e t  s u r r o u n d i n g

p r o p o n e n t S  S o r v \ w \ f \ A - Y



e v e r y  m a j o r  h i g h w a y  i n  Che s t a t e  a nd  a s m a l l e r  e a s e m e n t  f o r  mo s t  

o f  t h e  l o c a l  r o a d s  t h r o u g h o u t  t h e  s t a t e .  When DOTPF d e t e r m i n e s  

t h a t  i t  n e e d s  t o  e x p a n d  o r  m o d i f y  an  e x i s t i n g  r o a d w a y  w h e r e  i t  

c l a i m s  a r i g h t - o f - w a y  e x i s t s  b y  v i r t u e  o f  t h e  f e d e r a l  g o v e r n m e n t ,  

i t  d o e s  so  w i t h o u t  p a y i n g  c o m p e n s a t i o n  t o  t h e  l a n d o w n e r  f o r  t h e  

v a l u e  o f  t h e  p r o p e r t y  t a k e n .

The  r e s e r v a t i o n s  f o r  r i g h t s - o f - w a y  and e a s e m e n t s  we r e  

made by t h e  f e d e r a l  g o v e r n m e n t  b e t w e e n  1947 and 1956 .  The y  we r e  

s e t  f o r t h  i n  a s e r i e s  o f  P u b l i c  Land O r d e r s  ( n a m e l y  PLO 6 0 1 ,  757 ,  

and 1613)  and  a D e p a r t m e n t  o f  I n t e r i o r  O r d e r  (DO 2665)  wh i c h  we r e  

n o t  r e c o r d e d  i n  D i s t r i c t  R e c o r d e r s  O f f i c e s  i n  A l a s k a  b u t  we r e  

p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r ,  wh i c h  was a p u b l i c a t i o n  u t i l i z e d  

by f e d e r a l  a g e n c i e s .  # t
t . * ' ?

The r i g h t s - o f - w a y  and  r e s e r v a t i o n s  we r e  n o t  s p e c i f i c a l l y  

i n c l u d e d  i n  t h e  p a t e n t s  i s s u e d  t o  h o m e s t e a d e r s  i n  A l a s k a .  Home­

s t e a d e r s  i n  A l a s k a  w e r e  n o t  i n f o r m e d  o f  t h e  e x i s t e n c e  o f  t h e  e a s e ­

me n t s  and r i g h t s - o f - w a y  a t  t h e  t i m e  t h e y  we r e  i s s u e d  p a t e n t s  and  

d i d  n o t  know t h e  f e d e r a l  g o v e r n m e n t  was  c l a i m i n g  a p o r t i o n  o f  t h e i r  

p r o p e r t y  f o r  h i g h w a y  p u r p o s e s .  Now DOTPF i s  c l a i m i n g  r i g h t - o f - w a y  

e a s e m e n t s  i n  t h e  same way b y  v i r t u e  o f  t h e  q u i t  c l a i m  d e e d  

m e n t i o n e d  a b o v e .

No l a n d o w n e r  o r  member  o f  t h e  p u b l i c  c a n  know wh e r e  

DOTPF c l a i m s  a r i g h t - o f - w a y  e a s e m e n t  b e c a u s e  t h o s e  e a s e m e n t s  a r e



mi

The Supreme Court of Alaska, in State v. A.L.T.A., has held that the 

easements are valid. The decision is wrong and must be reversed 

through the enactment of a law that will relinquish these easements 

and require DOTPF to pay just compensation for lands taken by 

them.



T A K I N G  O F  R I G H T S - O F - W A Y  
W I T H O U T  C O M P E N S A T I O N

In r e c e n t  y e a r s  t h e r e  h a s b e e n  a t r e m e n d o u s  a m o u n t  of ro ad  
c o n s t r u c t i o n  by the  S t a t e  of A l a s k a  to s e r v e  th e n e e d s  o f the 
S t a t e ' s  g r o w i n g  p o p u l a t i o n  an d  e c o n o m i c  d e v e l o p m e n t .  An 
i m p o r t a n t  p a r t  of b u i l d i n g  n e w  r o a d s  a n d  e x p a n d i n g  o l d  o n e s  is 
e s t a b l i s h i n g  th e r i g h t - o f - w a y  u p o n  w h i c h  t h e  r o a d  c a n  be c o n­
s t r u c t e d .  In th e L o w e r  48 and, to so m e e x t e n t  in A l a s k a ,  w h e n  a 
s t a t e  w i s h e s  to c o n s t r u c t  a r o a d  it p u r c h a s e s  the r i g h t - o f - w a y  
a c r o s s  p r i v a t e  la n d  e i t h e r  by d i r e c t  n e g o t i a t i o n  or by c o n d e m n a­
tion. T h us , a p r i v a t e  land o w n e r  w h o s e  p r o p e r t y  is e f f e c t e d  by a 
h i g h w a y  is c o m p e n s a t e d  for the l o s s  of t h e  use  of h i s  p r o p e r t y .

T h i s  is not so for a l a r g e  n u m b e r  of land  o w n e r s  in 
A l a s k a .  The S t a t e  of A l a s k a  h a s  d e t e r m i n e d  t h a t  it can ta ke  
r i g h t s - o f - w a y  and e xp a n d  e x i s t i n g  r o a d s  o v e r  p r i v a t e  p r o p e r t y  
w i t h o u t  c o m p e n s a t i o n  to the la nd  o w n e r s  b a s e d  u p o n  s o m e  o b s c u r e  
f e d e r a l  r e g u l a t i o n s  and s t a t u t e s ,  d e s p i t e  the  fact  th e A l a s k a  
S t a t e  L e g i s l a t u r e  has  a l r e a d y  m a d e  o n e  a t t e m p t  to p r o h i b i t  s u c h  
t a k i n g s .

In o r d e r  to u n d e r s t a n d  h o w  t h e  S t a t e  c an  c l a i m  an e a s e m e n t  
o r  r i g h t - o f - w a y  for h i g h w a y  p u r p o s e s  a c r o s s  p r i v a t e  la n d w i t h o u t  
p a y i n g  c o m p e n s a t i o n  on e m u s t  l o o k  at th e h i s t o r y  of  r o a d  d e v e l o p­
m e n t  in A l a s k a .  P r i o r  to 1947, t h e r e  w e r e  t w o  p r i m a r y  w a y s  b y
w h i c h  r o a d s  c o u l d  be e s t a b l i s h e d .  T h e  f i r s t  w a s  b y  a p p r o p r i a­
tio n. U n d e r  the d o c t r i n e  of a p p r o p r i a t i o n ,  if the f e d e r a l  
g o v e r n m e n t  w i s h e d  to b u il d a ro ad , it c o u l d  d o  so on p u b l i c  l a n d s  
s i m p l y  by e x p e n d i n g  m o n e y  fo r  the  c o n s t r u c t i o n  of  the  road. As a 
m a t t e r  of  c u s t o m  the  w i d t h  of s u c h  r o a d s  w a s  g e n e r a l l y  33 f e e t  
e i t h e r  s i d e  o f  the c e n t e r  line.

R o a d s  w e r e  a l s o  e s t a b l i s h e d  p r i o r  to 1947  u n d e r  a s p e c i a l
f e d e r a l  s t a t u t e  (48 U.S .C.  §932) w h i c h  g r a n t e d  the r i g h t  to  the
p u b l i c  to c o n s t r u c t  h i g h w a y s  a c r o s s  v a c a n t  and  u n a p p r o p r i a t e d  
f e d e r a l  p u b l i c  lands. S e v e r a l  t e r r i t o r i a l  e n a c t m e n t s  e s t a b l i s h e d  
a r i g h t - o f - w a y  a l on g all s e c t i o n  l i n e s  in the s t a t e  fo u r r o d s  (66 
feet) w ide .

F o l l o w i n g  W o r l d  W a r  II n u m e r o u s  v e t e r a n s  f o u n d  A l a s k a  an 
a p p e a l i n g  p l a c e  to live  and m i g r a t e d  to  ou r  st a t e ,  T h e s e  H o m e­
s t e a d e r s  so o n had  i d e n t i f i e d  p a r c e l s  for e n t r y  and p r o c e e d e d  to 
l a w f u l l y  o b t a i n  t i tl e to t h e s e  lands. T h e  D e p a r t m e n t  of  I n t e r i o r  
w h i c h  w a s  r e s p o n s i b l e  for the  c o n s t r u c t i o n  of m o s t  r o a d s  in 
A l a s k a  t h r o u g h  the A l a s k a  Ro ad  C o m m i s s i o n  s o o n  d i s c o v e r e d  that



i t s  r o a d  c o n s t r u c t i o n  c o u l d  not k e e p  up w i t h  the p a c e  of s e t t l e­
me n t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  the p r o p e r t y  b e f o r e  the 
A l a s k a  R o a d  C o m m i s s i o n  c o u l d  b u i l d  a r o a d  by a p p r o p r i a t i o n .  O n c e  
t h e  h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a ro ad  by 
a p p r o p r i a t i o n  wa s l o s t  s i n c e  the  p r o p e r t y  was  no l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

To  r e m e d y  this  p r o b l e m ,  C o n g r e s s  p a s s e d  a l a w  in 1947
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t e r  J u l y  
24, 1947. It wa s e n v i s i o n e d  th at  as the A l a s k a  r o a d  n e t w o r k
d e v e l o p e d  in th e  t e r r i t o r y ,  the A l a s k a  R o a d  C o m m i s s i o n  c o u l d  then 
c o n s t r u c t  a ro ad  a c r o s s  the p a t e n t e d  p r o p e r t y  e v e n  t h o u g h  it was
n o  l o n g e r  in the  h a n d s  o f  th e f e d e r a l  g o v e r n m e n t .

U n f o r t u n a t e l y ,  the  1947 l a w  did  not e s t a b l i s h  w h e r e  the 
r o a d s  w e r e  o r  t h e ir  w i d t h .  T h i s  p l a c e d  the h o m e s t e a d e r  at risk, 
t h a t ,  at a n y  t i m e  in the f ut ur e,  a r o a d  c o u l d  be c o n s t r u c t e d  
a c r o s s  hi s p r o p e r t y .  In 1949 th e D e p a r t m e n t  of I n t e r i o r  
a t t e m p t e d  to c l a r i f y  t h i s  p r o b l e m  by p u b l i s h i n g  P u b l i c  La nd  O r d e r  
No. 601 w h i c h  e s t a b l i s h e d  the w i d t h  for v a r i o u s  t y p e s  of r o a d s  in 
A l a s k a .  The  P u b l i c  L a n d  O r d e r  w i t h d r e w  f r o m  the p u b l i c  d o m a i n  
s t r i p s  o f la n d a lo ng  all h i g h w a y s  in A l a s k a .  By w i t h d r a w i n g  the 
s t r i p s  of  land the f e d e r a l  g o v e r n m e n t  a c t u a l l y  m a d e  t h o s e  
p o r t i o n s  of f e d e r a l  p u b l i c  l an ds  u n a v a i l a b l e  for h o m e s t e a d i n g .

P L O  601 e s t a b l i s h e d  s e v e r a l  c l a s s i f i c a t i o n s  of ro ads . For 
t h r o u g h  r o a d s  su c h as the  A l a s k a  H i g h w a y ,  R i c h a r d s o n  H i g h w a y ,  
G l e n n  H i g h w a y ,  H a i n e s  H i g h w a y ,  and Tok  C u t o f f ;  the r i g h t - o f - w a y  
w a s  150 feet  e i t h e r  s i d e  of c e n t e r  li ne  or 300 fe e t total. For 
f e e d e r  r o a d s  s u c h  as the  S t e e s e  H i g h w a y ,  E l l i o t t  H i g h w a y ,  
M c K i n l e y  P a r k  Road, A n c h o r a g e - P o r t e r - I n d i a n  Ro ad,  etc. the 
r i g h t s - o f - w a y  w a s  100 fe et  e i t h e r  s i d e  of c e n t e r  li n e o r  200 fe et  
to t al . Th e  l a s t  c l a s s i f i c a t i o n  w a s  e n t i t l e d  l o c a l  r o a d s  and 
r e p r e s e n t e d  a w i t h d r a w a l  o f  50 feet e i t h e r  s i d e  of c e n t e r  l in e or  
100 f ee t total. H o w e v e r ,  u n l i k e  th e t h r o u g h  r o a d s  and f e e d e r  
r o a d s ,  l o c a l  r o a d s  w e r e  n o t  s p e c i f i c a l l y  i d e n t i f i e d  by name.

T h e  p r o b l e m  w i t h  P L O  601 w a s  t h a t  h o m e s t e a d e r s  w h o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  n o t to l d th at  
t h e i r  p r o p e r t y  m i g h t  be  e f f e c t e d  by  P L O  601.

Th e B L M  wa s  r e q u i r e d ,  b e c a u s e  of the w i t h d r a w a l  b y  P L O 601, 
to  s u r v e y  t h o s e  w i t h d r a w a l s  and to p o s t  t h ^ m  to t h e i r  p l a t s .  
A d d i t i o n a l l y  t h e y  w e r e  r e q u i r e d  to tel l a h o m e s t e a d e r  w h o  e n t e r e d  
t h e  p r o p e r t y  and w h o  c l a i m e d  land u n d e r  h i s  a p p l i c a t i o n  w h i c h  was  
e f f e c t e d  by the P L O  601 th at  hi s h o m e s t e a d  c o u l d  not  i n c l u d e  
t h o s e  l a n d s  w h i c h  P L O  601 e f f e c t e d .  T h e  B L M  d i d  n e i t h e r .  T h e
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c o s t  a n d  m a n p o w e r  i n v o l v e d  in i d e n t i f y i n g  and s u r v e y i n g  the p r o­
p e r t y  e f f e c t e d  by the P u b l i c  La nd  O r d e r s  and p o s t i n g  it to th e
p l a t s  w a s  b e y o n d  th e p h y s i c a l  and f i s c a l  c a p a b i l i t y  of  the B L M  in 
th e l a t e  4 0 ' s  and e a r l y  50's.

A s  a r e s u l t  of l o c a l  BL M p r o t e s t  to W a s h i n g t o n  the D e p a r t­
m e n t  o f  I n t e r i o r  r e c o g n i z e d  the d i f f i c u l t i e s  i n h e r e n t  in the
w i t h d r a w a l s  u n d e r  P L O  601. In 1951 t h e r e f o r e  t h e y  p u b l i s h e d  P L O  
7 5 7  w h i c h  e n d e d  the w i t h d r a w a l s  as to l o c al  an d f e e d e r  r o a d s  and 
s i m u l t a n e o u s l y  p u b l i s h e d  D e p a r t m e n t  O r d e r  2665 w h i c h  c o n v e r t e d  
t h o s e  w i t h d r a w a l s  to e a s e m e n t s .  T h e r e f o r e ,  a h o m e s t e a d e r  w h o
e n t e r e d  the p r o p e r t y  a f t e r  D. 0. 26 65  c o u l d  c l a i m  up  to the
c e n t e r  l i n e  of a l oc al  or  f e e d e r  r o a d  but  w o u l d  t a k e  s u b j e c t  to 
a n  e a s e m e n t  in f a v o r  o f  the f e d e r a l  g o v e r n m e n t .  But, as had  
h a p p e n e d  w h e n  P L O  601 w a s  in e f f e c t ,  m a n y  h o m e s t e a d e r s  w e r e  not 
i n f o r m e d  o f  the full  n a t u r e  of th e f e d e r a l  g o v e r n m e n t ' s  i n t e r e s t  
in t h e i r  p r o p e r t y .  S o m e  h o m e s t e a d e r s  had the e x i s t e n c e  of the 
l o c a l  o r  f e e d e r  ro a d e a s e m e n t  n o t e d  in t h e i r  p r e p a t e n t e d  d o c u­
m e n t s  bu t  m a n y  d i d  not. T h e  e a s e m e n t  w a s  n e v e r  n ot ed  in the 
p a t e n t  t h a t  wa s  i ss u e d  to them.

T h e  l a s t  d i f f i c u l t y  a s s o c i a t e d  w i t h  t h e se  r i g h t s - o f - w a y  was 
th at  th e w i t h d r a w a l  t h a t  had  r e m a i n e d  in e f f e c t  as to t h r o u g h  
r oa d s .  C o n g r e s s  in the l a t e  1 95 0 ' s  d e c i d e d  to sell the w i t h d r a w n  
l a n d  to the a d j o i n i n g  la nd  o w n e r s  and c o n v e r t  the r e m a i n i n g  
t h r o u g h  r o a d  w i t h d r a w a l s  to e a s e m e n t s .  T h e  D e p a r t m e n t  of
I n t e r i o r  p u b l i s h e d  P u b l i c  L a n d  O r d e r  1613 w h i c h  c o n v e r t e d  the 
w i t h d r a w a l s  to e a s e m e n t s  an d the u n d e r l y i n g  fee was to be sol d to 
th e t h e n  c u r r e n t  a d j o i n i n g  lan d ow ner .

T h e  D e p a r t m e n t  of I n t e r i o r  d i d  not i m m e d i a t e l y  i n s t i t u t e  the 
p r o g r a m  b e c a u s e  o f S t a t e h o o d  in 1959. D u r i n g  the t r a n s i t i o n
p h a s e  m u c h  o f the f e d e r a l  r e s p o n s i b i l i t y  for h i g h w a y s  and h i g h w a y  
r i g h t s - o f - w a y  p a s s e d  to t h e S t a t e  of  A l a s k a .  Th e  S t a t e  c l a i m s  
its i n t e r e s t  to the r i g h t s - o f - w a y  p u r s u a n t  to a q u i t c l a i m  d e e d  
i s s u e d  b y t h e  F e d e r a l  G o v e r n m e n t  in 1959. T h e  S t a t e  d i d  not  
b o t h e r  t o  r e c o r d  th e q u i t c l a i m  d e e d  u nt il  1969. T h u s,  t h e r e  wa s  
no  d o c u m e n t  of  r e c o r d  in a r e c o r d i n g  d i s t r i c t  by w h i c h  the S t a t e  
c l a i m e d  a n y  title. T h e  U n i t e d  S t a t e s  g o v e r n m e n t  had  a l s o  n e v e r  
p l a c e d  t he  e a s e m e n t s  of r e c o r d  in th e t e r r i t o r i a l  c o m m i s s i o n e r ' s  
o f f i c e  (the p r e d e c e s s o r  to r e c o r d e r s  o f f i c e ) .

In the  mi d  1 96 0 ' s  th e B u r e a u  o f  Lan d M a n a g e m e n t  o n c e  a g a i n  
r e d i s c o v e r e d  its o b l i g a t i o n s  u n d e r  P L O  1613 t o c o n v e y  the la n d to 
th e a d j o i n i n g  lan d o wn e r .  It se nt  o u t  to m a n y  of  the a d j o i n i n g  
la nd  o w n e r s  n o t i c e s  that  t h e y  had  the r i g h t  to p u r c h a s e  the 
u n d e r l y i n g  fee to the h i g h w a y  a l o ng  t h e i r  p r o p e r t y .  Some  of t h e  
a d j o i n i n g  la n d o w n e r s  p a i d  the p u r c h a s e  pri ce . H o w e v e r ,  b e c a u s e
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o f  the g e n e r a l  f r e e z e  on the c o n v e y a n c i n g  of  f e d e r a l  l a n d s  in 
A l a s k a  the f e d e r a l  g o v e r n m e n t  f a i l e d  to i s sue p a t e n t s  to t h o s e  
i n d i v i d u a l s .

In t h e  last  t w o  y e a r s  the  B L M  h a s  o n c e  a g a i n  d i s c o v e r e d  its 
o b l i g a t i o n s  u n d e r  P L O  1613 an d  h a v e  n o w  m a d e  the p r o p e r t y  a v a i l­
a b l e  to the a d j o i n i n g  la n d o w n e r s ,  b u t  at t o d a y ' s  p r i c e s .  
F u r t h e r ,  w h e r e  t h e  1965  a d j o i n i n g  la n d o w n e r  had f ile d an a p p l i­
c a t i o n  t o p u r c h a s e  and  p ai d hi s  p u r c h a s e  p r i c e  in 1965, th e  B L M  
w i l l  n o w  i s s u e  t h e  p a t e n t  to h i m  and no t the c u r r e n t  a d j a c e n t  
l a n d  o w n e r .  T h i s  c a u s e s  a g r e a t  c o n c e r n  a m o n g  c u r r e n t  l a n d  
o w n e r s  w h o  b e l i e v e d  that t h e y  o w n e d  . the p r o p e r t y  in f r o n t  o f  
t h e i r  h o m e s  and b u s i n e s s e s .  It is c o n c e i v a b l e  that not o n l y  w i l l  
t h e y  h a v e  an i n t e r l o p e r  b e t w e e n  t h e m s e l v e s  and the h i g h w a y  bu t 
p e r h a p s  e v e n  a l o s s  of  a c c e s s  to t h e i r  p r o p e r t y .

In 1966, the A l a s k a  l e g i s l a t u r e  b e c a m e  a w ar e that the  S t a t e  
w a s  b u i l d i n g  c e r t a i n  r o a ds  a l o n g  t h e s e  f e d e r a l l y  c r e a t e d  h i g h w a y  
r i g h t s - o f - w a y  w i t h o u t  p a y i n g  c o m p e n s a t i o n .  The o n l y  lan d o w n e r s  
w h i c h  w e r e  e f f e c t e d  b y  this  u n f a i r  t a k i n g  w e r e  t h os e w h o  e n t e r e d  
the p r o p e r t y  a f t e r  J u l y  of 1947 and b e f o r e  s t a t e h o o d .  All o t h e r  
A l a s k a n s  w e r e  e n t i t l e d  to c o m p e n s a t i o n  if such a t a k i n g  o c c u r r e d  
on t h e i r  p r o p e r t y .

R e p r e s e n t a t i v e  H i l l s t r a n d  b o u g h t  th e  i s s ue  b e f o r e  the A l a s k a  
l e g i s l a t u r e  and t h e y  v i r t u a l l y  u n a n i m o u s l y  ag re e d  that s u c h  a 
t a k i n g  w a s  u n f a i r  and u n j u s t  to th e l a n d  o w n e r s .  T h e  l e g i s l a t u r e  
in 1966 t h e r e f o r e  p a s s e d  the R i g h t - o f - W a y  A c t  of 1 966 w h i c h  
b a r r e d  th e s t a t e  f r o m  t a k i n g  a n y  f u r t h e r  la n d u n de r the g r a n t s  by 
th e f e d e r a l  g o v e r n m e n t .  B e t w e e n  1966 and 1970 the S t a t e  
t h e r e f o r e  p a i d  c i t i z e n s  in A l a s k a  for h i g h w a y  c o n s t r u c t i o n  and 
e x p a n s i o n  on t h e i r  lands. I n d e e d ,  in 1970 the c o m m i s s i o n e r  for 
th e D e p a r t m e n t  o f  T r a n s p o r t a t i o n  t e s t i f i e d  b e f o r e  the U n i t e d  
S t a t e s  C o n g r e s s  t h a t  the S t a t e  h a d  p a i d  s e v e r a l  m i l l i o n  d o l l a r s  
to land  o w n e r s  in c o m p e n s a t i o n  f o r  t h e  f e d e r a l  r i g h t s - o f - w a y  
w h i c h  h a d  b e e n  c r e a t e d  in the 1 94 0 ' s  an d 50's.

In t h e  e a r l y  19 70 's  h o w e v e r  t h e  p r o b l e m  r e - e m e r g e d .  T h e  
r a p i d  i n c r e a s e  in the p o p u l a t i o n  of  A l a s k a  and d e v e l o p m e n t  of its 
e c o n o m y  r e q u i r e d  the S t a t e  to b u i l d  a d d i t i o n a l  r o a d s  and to 
e x p a n d  e x i s t i n g  r o a d s  to a c c o m m o d a t e  th e g r ow t h.  In the m i d  
19 7 0' s th e  S t a t e  o n c e  a g a in  b e g a n  to ta ke  p r o p e r t y  u n d e r  the 194 7 
Act. W h e n  c o n f r o n t e d  w i t h  the 1966 A c t  w h i c h  ba r r e d  the S t a t e  
f r o m  t a k i n g  p r o p e r t y  w i t h o u t  c o m p e n s a t i o n ,  the  S t a t e  cam e up  w i t h  
a l e ga l t h e o r y  c i r c u m v e n t i n g  the Act. In the late 19 70 ' s an d 
e a r l y  1 9 80 ' s  s e v e r a l  c a s es  w e n t  to the A l a s k a  S u p r e m e  C o u r t  c o n­
ce r n i n g  w h e t h e r  the S t a t e  had a h i g h w a y  r i g h t - o f - w a y  a c r o s s  
p r i v a t e  land w h i c h  it c o ul d t a k e  w i t h o u t  c o m p e n s a t i o n .  In e ac h



c c
o f  t h o s e  c a s e s  the tr ial  c o u r t  a f t e r  h a v i n g  h e a r d  the e v i d e n c e  
and a r g u m e n t s  by th e S t a t e  and land o w n e r s  r u l e d  in f a v o r  of the 
l a n d  o w n e r s .  In ea ch  c a s e  the A l a s k a  S u p r e m e  C o u r t  r ev er s e d .

T h e A l a s k a  S u p r e m e  C o u r t ' s  r e v e r s a l  r e s t s  on tw o w e a k  
p r e m i s e s .  First, that  the  A l a s k a  l e g i s l a t u r e  in 1966 i n t e n d e d  
o n l y  to end  t h o s e  e a s e m e n t s  u n d e r  th e  1947 act. T h e  C o u r t ' s  
s e c o n d  p r e m i s e  w a s  that  the  1 947  Ac t wa s  an i n d e p e n d e n t  s t a t u t e  
and  d i d  not  m o d i f y  the  p r i o r  act  a u t h o r i z i n g  the S e c r e t a r y  of 
I n t e r i o r  to b u i l d  r o a d s  in A l a s k a .  T h e  C o u r t  f ou nd  that that 
p r i o r  l e g i s l a t i o n  w h i c h  a u t h o r i z e d  the  S e c r e t a r y  of I n t e r i o r  to 
b u i l d  h i g h w a y s  in A l a s k a  p e r m i t t e d  h i m  to a l s o  c r e a t e  e a s e m e n t s  
i n d e p e n d e n t  of th e f a c t  t h a t  C o n g r e s s  in 1947 m o d i f i e d  the la w  to 
r e q u i r e  t h a t  t h o s e  e a s e m e n t s  be  p l a c e d  in the p a t e n t .  S i n c e  
D e p a r t m e n t  O r d e r  26 6 5 s t a t e s  t h a t  it is p r o m u l g a t e d  u n d e r  the 
D e p a r t m e n t  of  I n t e r i o r ' s  r e s p o n s i b i l i t y  to c o n s t r u c t  r o a d s  in 
A l a s k a  D e p a r t m e n t  O r d e r  2 6 6 5  s u r v i v e s  the 1966 A c t  and is not 
a f f e c t e d  by it.

T h e  p o s i t i o n  o f the  A l a s k a  S u p r e m e  C o u r t  s e e m s  i n c r e d i b l e .  
It is d i f f i c u l t  to b e l i e v e  th at  in 196 6 the A l a s k a  L e g i s l a t u r e  
w a s  o n l y  d o i n g  a w a y  wi t h th e r i g h t  of the S t a t e  to take  an e a s e­
m e n t  u n d e r  the  1947 Act, w h i c h  was  at l ea st i d e n t i f i e d  to the 
l a n d  o w n e r  in hi s p a t e n t ,  and no t p r o h i b i t  the t a k i n g  of a c o n­
cu r r e n t  e a s e m e n t  w h i c h  w a s  not  i d e n t i f i e d  in the land  o w n e r s  
p a t e n t .  I n d e e d  the  p r e m i s e  o f the A l a s k a  S u p r e m e  C o u r t  is 
r e f u t e d  by the B L M ' s  o w n  m e m o r a n d u m  d i s c u s s i n g  t he se  r i g h t s - o f -  
way.

T h e  m o s t  b u r d e n s o m e  a s p e c t  of the h i g h w a y  r i g h t - o f - w a y  
p r o b l e m  lies in the fa ct  th at  the f e d e r a l  g o v e r n m e n t  m i s h a n d l e d  
the i m p l e m e n t a t i o n  of th e p r o g r a m s .  T h e o n l y  n o t i c e  was 
p u b l i s h e d  in the F e d e r a l  R e g i s t e r .  Th e  F e d e r a l  R e g i s t e r  is a 
r e l a t i v e l y  o b s c u r e  d o c u m e n t  to m o s t  p e o p l e .  I n d e e d  in the late 
1 94 0 ' s  and 195 0' s the e x i s t e n c e  of the F e d e r a l  R e g i s t e r ,  let 
a l o n e  the p o t e n t i a l  i m p a c t  on t h e i r  l i v e s  w a s  no t r e a l i z e d  by  
m o s t  p e o p l e .  The r i g h t s - o f - w a y  w e r e  not  p l a c e d  of r e c o r d  a g a i n s t  
s p e c i f i c  p a r c e l s  a n d  in c a s e s  w h e r e  the s t a t u t e  or land o r d e r  
r e q u i r e d  that a m a p  be m a d e  o f the h i g h w a y  and p l a c e d  of r ec o r d  
w i t h  the  B L M  th at  w a s  o f t e n  not  do ne. F u r t h e r ,  o v e r  the y e a r s  
the  S t a t e  of  A l a s k a  in u p g r a d i n g  and  i m p r o v i n g  h i g h w a y s  ha s m o v e d  
th e  l o c a t i o n  of the  h i g h w a y .  N o w  it is d i f f i c u l t  to k n o w  e x a c t l y  
w h e r e  the h i g h w a y  w a s  in t h e  19 5 0 ' s  to d e t e r m i n e  h o w  m u c h  
p r o p e r t y  c o u ld  be t a k e n  f r o m  the land  o w n e r  w i t h o u t  c o m p e n s a t i o n .

R e c e n t l y  the S t a t e  has  a g g r a v a t e d  the p r o b l e m  by p e r m i t t i n g  
o t h e r  a c t i v i t i e s  to tak e p l a c e  on the r i g h t s - o f - w a y  such as bike 
p at h s ,  h o r s e  t r a i l s ,  an d u t i l i t y  l i n e s  but f o r c e d  the e n t i t y

- 5 -



c o n s t r u c t i n g  t h i s  n o n h ig h w a y  u s e  t o  p l a c e  i t  on t h e  f a r  e d g e  o f
t h e  e a s e m e n t  t h u s  lo n g  b e f o r e  t h e  r o a d  m ig h t  h a v e  t o  a c t u a l l y  be
e x p a n d e d ,  i f  a t  a l l ,  t h e  e a s e m e n t  i s  b e i n g  u t i l i z e d  and t h e  home­
ow ner s u f f e r s  from  t h e  l o s s  o f  t r e e s ,  s h r u b s ,  and u s e  o f  h i s  l a n d  
a s  w e l l  a s  a n y  im p ro v e m e n ts  t h e r e o n .

I t  i s  t h i s  c o m b i n a t i o n  o f  f a c t o r s  w h ic h  m akes t h e  t a k i n g  by
t h e  S t a t e  o f  A la s k a  u n f a i r  and i n e q u i t a b l e .  Lack o f  a d e q u a t e  
n o t i c e  t o  t h e  o r i g i n a l  p a t e n t e e ,  l a c k  o f  n o t i c e  c o n t a i n e d  i n  t h e  
p a t e n t ,  l a c k  o f  n o t i c e  t o  t h e  g e n e r a l  p u b l i c  e x c e p t  a s  p u b l i s h e d  
i n  t h e  F e d e r a l  R e g i s t e r ,  no r e c o r d i n g  o f  t h e  e a s e m e n t s  i n  t h e  
r e c o r d i n g  d i s t r i c t  o f  t h e  t e r r i t o r y  o r  S t a t e  o f  A l a s k a ,  f a i l u r e  
o f  t h e  S t a t e  o f  A la s k a  t o  r e c o r d  i t s  q u i t c l a i m  d e e d  u n t i l  19 6 9 , 
and  t h e  b e l i e f  t h a t  t h e  1966 A c t by t h e  L e g i s l a t u r e  e n d e d  o n c e
and  f o r  a l l  t h e  c o n t r o v e r s y ,  a l l  c o n t r i b u t e  t o  make t h i s  t a k i n g
w i t h o u t  c o m p e n s a t io n  e x t r e m e l y  u n f a i r .

I t  i s  c l e a r  t h a t  t h e  l e g i s l a t i v e  r e l i e f  i s  r e q u i r e d  t o  c l o s e
t h e  l o o p h o l e s  c r e a t e d  by t h e  A la s k a  S uprem e C o u r t  i n  t h e  1966
A c t .  I t  was u n j u s t  and i n e q u i t a b l e  t h e n  and  i t  i s  u n j u s t  and 
i n e q u i t a b l e  now.
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A N A L Y S I S  O F  F I S C A L  N O T E  F O R  S E N A T E  B I L L  1 41

T h i s  b i l l  w o u l d  r e l i n q u i s h  h i g h w a y  e a s e m e n t s  c r e a t e d  b y  t h e  f e d e r a l  g o v e r n m e n t  

u n d e r  s e v e r a l  l a w s  a n d  l a n d  o r d e r s .  M o s t  o f  t h e  h i g h w a y  r i g h t s  of  w a y  i n  t h e  

S t a t e  w o u l d  be  a f f e c t e d .  T h i s  b i l l  w o u l d  r e l i n q u i s h  o r  v a c a t e  a l l  t h o s e  

r i g h t s  of w a y  e x c e p t  t h o s e  p o r t i o n s  w h i c h  a r e  p h y s i c a l l y  o c c u p i e d  o n  t h e  e f­

f e c t i v e  d a t e  of  t h e  Act. U n d e r  t h i s  A c t ,  t h e  a d j a c e n t  l a n d o w n e r s  w o u l d  i m m e­

d i a t e l y  b e c o m e  o w n e r s  of  t h e  a f f e c t e d  r i g h t s  o f  w a y  e x c e p t  t h o s e  p o r t i o n s  b e­

t w e e n  s l o p e s  a n d  d i t c h e s .

T h e  e n a c t m e n t  o f  t h i s  b i l l  w o u l d  p u t  t h e  D e p a r t m e n t  i n  t h e  p o s i t i o n  of  h a v i n g

to p u r c h a s e  a n y  r i g h t s  o f  w a y  n e e d e d  f or p l a n n e d  e x p a n s i o n ,  m a i n t e n a n c e  ( b r u s h

c u t t i n g  a n d  s n o w  s t o r a g e ) ,  p r o t e c t i o n  o f  u t i l i t y  p e r m i t  a r e a s ,  p e r m i t t e d  

e n c r o a c h m e n t s ,  e tc.

T h e  c o s t  o f  a l m o s t  a l l  f u t u r e  u p g r a d i n g  o r  w i d e n i n g  of e x i s t i n g  h i g h w a y s  a n d  

t h e  b u i l d i n g  of p l a n n e d  h i g h w a y s  w o u l d  be i n c r e a s e d  d r a s t i c a l l y  b e c a u s e  of  t h e  

e x p e n s e  of  a c q u i r i n g  a d d i t i o n a l  r i g h t  of  way. T h i s  b i l l  w o u l d  a l s o  a f f e c t  

f e d e r a l  f u n d i n g  o n  f e d e r a l - a i d  p r o j e c t s .  I t  is t h e  F e d e r a l  H i g h w a y  A d m i n i s­

t r a t i o n ' s  p o s i t i o n  t h a t  t h e r e  c a n  be no f e d e r a l  r e i m b u r s e m e n t  f o r  f u n d s  e x­

p e n d e d  b y  t h e  S t a t e  of  A l a s k a  f o r  t h e  a c q u i s i t i o n  of r i g h t  of  w a y  f r o m  l a n d s  

s u b j e c t  to t h e  r e s e r v a t i o n  c o n t a i n e d  i n  t h e  1 9 4 7  Act.

T h i s  f i s c a l  n o t e  is  b a s e d  o n  t h e  f o l l o w i n g  a s s u m p t i o n s :

1. P r i m a r y  h i g h w a y s  n o r m a l l y  c o n t r o l  3 0 0 - f o o t  r i g h t s  of w a y  i n  g e n e r a l  b u t  

p h y s i c a l l y  o c c u p y  1 0 0  f e e t  f o r  t h e  a c t u a l  r o a d w a y .

2. S e c o n d a r y  h i g h w a y s  n o r m a l l y  c o n t r o l  2 0 0 - f o o t  r i g h t s  of  w a y  b u t  p h y s i c a l l y

o c c u p y  6 0  f e e t  f o r  t h e  a c t u a l  r o a d w a y .

3. T h e  S t a t e  w o u l d  h a v e  to  r e a c q u i r e  a p p r o x i m a t e l y  o n e  h a l f  t h e  r e l i n q u i s h e d  

r i g h t s  of  w a y  f o r  p l a n n e d  e x p a n s i o n ,  m a i n t e n a n c e ,  c l e a r  z o n e s ,  u t i l i t y  

p e r m i t s ,  etc. T h i s  w o u l d  h a v e  to b e  d o n e  a s  e x p e d i t i o u s l y  a s  p o s s i b l e  to 

s a t i s f y  m a i n t e n a n c e  a g r e e m e n t  o b l i g a t i o n s  w i t h  t h e  f e d e r a l  g o v e r n m e n t  o n  

f e d e r a l - a i d  h i g h w a y s .



F e b r u a r y  1 9 ,  1 9 8 5  H R W - A K

0 1 3

R. J .  K n a p p ,  C o m m i s s i o n e r  

A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s  

J u n e a u ,  A l a s k a

D e a r  C o m m i s s i o n e r  K n a p p :

W e  h a v e  r e v i e w e d  S e n a t e  B i l l  # 1 4 1  i n t r o d u c t e d  i n  t h e  S t a t e  S e n a t e  

F e b r u a r y  8,  1 9 8 5 .  . T h i s  B i l l  i s  s i m i l a r  t o  p r e v i o u s l y  i n t r o d u c e d

l e g i s l a t i o n  a n d  w e  s^ill h a v e  t h e  f o l l o w i n g  c o n c e r n s :

1. I f  t h e  r i g h t - o f - w a y  r e m a i n i n g  w i l l  o n l y  i n c l u d e  t h e  r o a d  

s h o u l d e r s  a n d  t h e  d i t c h i n g ,  s e v e r a l  p r o b l e m s  a r e  e n v i s i o n e d .  

T h e r e  m a y  n o t  b e  s u f f i c i e n t  s i g h t  d i s t a n c e  t o  p r o v i d e  f o r  t h e  

s a f e t y  o f  t h e  t r a v e l i n g  p u b l i c ,  a s  y o u  w o u l d  b e  u n a b l e  t o  c l e a r  

v e g e t a t i o n  o n  t h e  i n s i d e  o f  c u r v e s .  Y o u  w o u l d  b e  u n a b l e  t o  

c l e a n  d i t c h e s  a n d  m a i n t a i n  s t r u c t u r e s  w i t h o u t  e n c r o a c h i n g  o n  

o t h e r  p r o p e r t i e s .  T h e r e  w o u l d  b e  n o  m e c h a n i s m  t o  p r e v e n t  

c o n s t r u c t i o n  o f  f a c i l i t i e s  n e x t  t o  t h e  t r a v e l e d  w a y .

2. I t  w a s  t h e  i n t e n t  o f  t h e  F e d e r a l  G o v e r n m e n t  i n  e s t a b i s h i n g  

P u b l i c  L a n d  O r d e r s  t o  p r o v i d e  l a n d  f o r  h i g h w a y  c o n s t r u c t i o n  a t  

n o  a d d i t i o n a l  e x p e n s e  t o  t h e  s t a t e s  o r  t h e  U n i t e d  S t a t e s .  I f  

t h e  S t a t e  o f  A l a s k a  s h o u l d  c h o o s e  t o  a b a n d o n  t h i s  r i g h t ,  a n d  

l a t e r  f i n d  t h a t  t h i s  r i g h t - o f - w a y  is  n e c e s s a r y  f o r  t h e  

c o n s t r u c t i o n  o r  o p e r a t i o n  o f  t h e  h i g h w a y ,  t h e r e  c a n  b e  n o  

F e d e r a l  r e i m b u r s e m e n t  f o r  f u n d s  e x p e n d e d  b y  t h e  S t a t e  o f  A l a s k a  

f o r  r e a c q u i s i t i o n .

S i n c e r e l y  y o u r s ,

B a r r y ' F .  M o r e h e a d  

D i v i s i o n  A d m i n i s t r a t o r
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Mr. B la k e  C a l l ,  S e c r e t a r y  
S e n a t e  T r a n s p o r t a t i o n  C o m m ittee  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u ch  V
J u n e a u ,  AK 99811

D e a r  Mr. C a l l :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  y o u r  r e q u e s t  f o r  o u r  
a n a l y s i s  o f  SB 141 w h ic h  h a s  a s  i t s  s u b j e c t  m a t t e r  P u b l i c  Land 
O r d e r s  6 0 1 ,  7 5 7 ,  1613 a n d  D e p a r tm e n t  O r d e r  2 6 6 5 .

P u b l i c  L and  O r d e r s  6 0 1 ,  7 5 7 ,  1613 a n d  D e p a r tm e n t  O rd e r
2665 a r e  r e s p o n s i b l e  f o r  t h e  c r e a t i o n  o f  80 p e r c e n t  o f  t h e  p u b l i c  
r o a d  r i g h t s - o f - w a y  i n  A l a s k a .  M o re o v e r ,  t h e  l e g a l  v a l i d i t y  o f  
t h e  r i g h t s - o f - w a y  a n d  e a s e m e n ts  c r e a t e d  b y  t h e s e  l a n d  o r d e r s  was 
u p h e l d  b y  t h e  A l a s k a  Suprem e C o u r t  a g a i n s t  n u m ero u s  l e g a l  c h a l ­
l e n g e s  r a i s e d  b y  t h e  A la s k a  Land  T i t l e  A s s o c i a t i o n  i n  a  c a s e  t h a t  
w e n t  a l l  t h e  way up t o  t h e  U .S .  Suprem e C o u r t .  S ee  A la s k a  Land 
T i t l e  A s s o c i a t i o n  v .  S t a t e  o f  A l a s k a , 667 P . 2d  714 ^ A la s k a  1 9 0 3 ) ,  
c e r t ,  d e n i e d ,  104 S . C t .  704 ( 1 9 8 4 ) .

The e f f e c t  o f  SB 141 w o u ld  b e  t o  r e q u i r e  t h e  s t a t e  t o
v a c a t e  an d  r e l i n q u i s h  t o  c e r t a i n  p r i v a t e  l a n d o w n e r s  s i g n i f i c a n t  
p o r t i o n s  o f  p u b l i c  h ig h w a y  r i g h t s - o f - w a y  t h a t  w e re  c r e a t e d  by  PLO 
6 0 1 ,  PLO 7 5 7 ,  PLO 1 6 1 3 '  an d  D.O. 2 6 6 5 .  S p e c i f i c a l l y ,  t h o s e  
p o r t i o n s  o f  t h e  r i g h t s - o f - w a y  n o t  p h y s i c a l l y  o c c u p i e d  on t h e  
e f f e c t i v e  d a t e  o f  t h e  b i l l  w o u ld  h a v e  t o  b e  r e l i n q u i s h e d  by  t h e  
s t a t e .

T h e re  a r e  a t  l e a s t  two m a j o r  l e g a l  c o n c e r n s  r a i s e d  by 
t h i s  b i l l .  The f i r s t  i n v o l v e s  a r t i c l e  IX , s e c t i o n  6 ,  o f  t h e  
A la s k a  C o n s t i t u t i o n .  T h i s  p r o v i s i o n  r e a d s  a s  f o l l o w s :

Re: R e q u e s t  f o r  O p in io n  on S3 141
Our F i l e :  3 6 6 -3 8 0 -8 5

S e c t i o n  6 .  PUBLIC PURPOSE. No t a x  s h a l l  b e  
l e v i e d ,  o r  a p p r o p r i a t i o n  o f  p u b l i c  money m ade , o r

03-C5LH
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p u b l i c  p r o p e r t y  t r a n s f e r r e d ,  n o r  s h a l l  t h e  p u b l i c  
c r e d i t  b e  u s e d ,  e x c e p t  f o r  a  p u b l i c  p u r p o s e .

The e a s e m e n t  r i g h t s  c r e a t e d  b y  PLO 6 0 1 ,  PLO 75 7 , 
PLO 1 6 1 3 ,  an d  D.O. 2665 a r e  h e l d  i n  common b y  t h e  g e n e r a l  p u b l i c .  
T h e se  r i g h t s ,  t h e r e f o r e ,  a r e  a  fo rm  o f  p u b l i c  p r o p e r t y .  The 
c l e a r  e f f e c t  o f  S e n a t e  B i l l  141 i s  t o  t r a n s f e r  t h i s  p u b l i c  p r o p ­
e r t y  t o  c e r t a i n  p r i v a t e  i n d i v i d u a l s .  T h i s  i s  so  b e c a u s e  t h e  
b i l l ,  w h i l e  r e l i n q u i s h i n g  p u b l i c  r o a d  e a s e m e n ts  h e l d  i n  common by  
t h e  g e n e r a l  p u b l i c ,  b e s to w s  t h e  r i g h t  t o  t h e  f a i r  m a r k e t  v a l u e  o f  
t h e s e  e a s e m e n ts  u p o n  t h o s e  p r i v a t e  l a n d o w n e r s  w hose  p r o p e r t y  was 
p r e v i o u s l y  s u b j e c t  t o  th em . S ee  s e c t i o n s  2 a n d  3 o f  SB 1 4 1 .  The 
b i l l ,  i n  e f f e c t ,  t r a n s f e r s  p u b l i c  p r o p e r t y  t o  p r i v a t e  i n d i v i d u a l s  
who w o u ld  n o t  p a y  a n y t h i n g  t o  t h e  s t a t e  f o r  t h e  v a l u e  o f  t h e  
r i g h t s  t r a n s f e r r e d  t o  th e m . Such a  t r a n s f e r ,  on  i t s  f a c e ,  w o u ld  
a p p e a r  t o  v i o l a t e  t h e  p u b l i c  p u r p o s e  p r o v i s i o n  o f  t h e  s t a t e  Con­
s t i t u t i o n .  T h i s  i s  u n d e r s c o r e d  b y  t h e  f a c t  t h a t  t h e  p u b l i c ,  i f  
i t  r e q u i r e s  t h e  v a c a t e d  r o a d  e a s e m e n t  a r e a  f o r  f u t u r e  r o a d  
im p ro v e m e n t ,  m u s t  p u r c h a s e  i t  b a c k  f ro m  p r i v a t e  o w n e r s h ip .  O n ly  
t h e s e  p r i v a t e  i n d i v i d u a l s  w o u ld  b e n e f i t  f ro m  t h i s  a r r a n g e m e n t  an d  
t h e  r e p u r c h a s e  c o s t s  w o u ld  p r o b a b l y  b e  s i g n i f i c a n t .  T h u s ,  i t  i s  
d i f f i c u l t  t o  u n d e r s t a n d  how t h i s  b i l l  w o u ld  n o t  v i o l a t e  t h e  p u b ­
l i c  p u r p o s e  r e q u i r e m e n t  o f  a r t i c l e  J.X, s e c t i o n  6 ,  o f  t h e  A la s k a  
C o n s t i t u t i o n  t h a t  m u s t  b e  m e t w h e n e v e r  p u b l i c  p r o p e r t y  i s  
t r a n s f e r r e d .  1 /

A s e c o n d  l e g a l  d i f f i c u l t y  c o n c e r n s  a r t i c l e  1 ,  s e c t i o n  
1 ,  o f  t h e  A la s k a  C o n s t i t u t i o n .  T h i s  p r o v i s i o n  p r o v i d e s  t h a t  a l l  
p e r s o n s  a r e  e n t i t l e d  t o  e q u a l  r i g h t s  u n d e r  t h e  la w  a n d ,  c o n v e r s e ­
l y ,  p ro  . i b i t s  u n f a i r  d i s t i n c t i o n s  b e tw e e n  c l a s s e s  o f  p e r s o n s .

1 /  B e c a u se  t h i s  b i l l  w o u ld  e l i .m i n a t e  s i g n i f i c a n t  p o r t i o n s  o f  
p u b l i c  r o a d  e a s e m e n t s ,  i t  w o u ld  m o s t  l i k e l y  h a v e  a  n e g a t i v e  
e f f e c t  on  p u b l i c  a c c e s s  t o  v a r i o u s  a r e a s  of^ t h e  s t a t e .  As a  
r e s u l t ,  SB 141 a p p e a r s  t o  b e  i n c o n s i s t e n t  w i t h  a r t i c l e  V I I I ,  
s e c t i o n s  1 an d  2 o f  t h e  A la s k a  C o n s t i t u t i o n .  A r t i c l e  V I I I ,  
S e c t i o n  1 s t a t e s  t h a t  i t  i s  t h e  p o l i c y  o f  t h e  s t a t e  " t o  e n c o u r a g e  
t h e  s e t t l e m e n t  o f  i t s  l a n d s  an d  d e v e lo p m e n t  o f  i t s  r e s o u r c e s  by  
m ak in g  th em  a v a i l a b l e  f o r  maximum u s e  c o n s i s t e n t  w i t h  t h e  p u b l i c  
i n t e r e s t . "  A r t i c l e  V I I I ,  s e c t i o n  2 r e q u i r e s  t h e  l e g i s l a t u r e  t o  
" p r o v i d e  f o r  t h e  u t i l i z a t i o n ,  d e v e lo p m e n t ,  an d  c o n s e r v a t i o n  o f  
a l l  n a t u r a l  r e s o u r c e s  b e l o n g i n g  t o  t h e  s t a t e  . . . f o r  t h e
maximum b e n e f i t  o f  i t s  p e o p l e . "

M a r c h  5, 1985
P a g e  2



Mr. B la k e  C a l l ,  S e c r e t a r y  M arch  5 ,  1985
S e n a t e  T r a n s p o r t a t i o n  C om m ittee  P ag e  3
A l a s k a  S t a t e  L e g i s l a t u r e  
3 6 6 - 3 8 0 -8 5

S e e  A le  v .  S t a t e ,  484 P . 2d 677 ( A la s k a  1 9 7 1 ) ;  L e e g e  v .  M a r t i n , 
T T 9  P . 2d  447 ( A la s k a  1963) .

The e f f e c t  o f  t h i s  b i l l  i s  t o  d i v e s t  t h e  g e n e r a l  p u b l i c  
o f  i t s  r i g h t  t o  u t i l i z e  s i g n i f i c a n t  p o r t i o n s  o f  t h e  p u b l i c  r o a d  
e a s e m e n t s  c r e a t e d  b y  p u b l i c  l a n d  o r d e r s .  S in c e  t h e  e f f e c t  o f  
t h i s  d i v e s t m e n t  w o u ld  b e  t o  e l i m i n a t e  t h e  p u b l i c ' s  r i g h t  t o  c l a i m  
t h e s e  p u b l i c  r o a d  e a s e m e n t s ,  o n l y  t h o s e  p r i v a t e  i n d i v i d u a l s  own­
i n g  l a n d  f r o n t i n g  on t h e  p u b l i c  r o a d s  c r e a t e d  b y  t h e s e  l a n d  
o r d e r s  w o u ld  b e n e f i t  f ro m  t h i s  d i v e s t m e n t .  T h a t  i s  t o  s a y ,  a f t e r  
t h e  e f f e c t i v e  d a t e  o f  t h i s  b i l l ,  t h e  p u b l i c ,  a c t i n g  t h r o u g h  t h e  
s t a t e ,  w o u ld  h a v e  t o  p u r c h a s e  f ro m  t h i s  c l a s s  o f  i n d i v i d u a l s  t h e  
r i g h t  t o  u s e  t h e  same p u b l i c  r o a d  e a s e m e n ts  t h a t  w e re  p r e v i o u s l y  
owned b y  t h e  p u b l i c .

I n  sum, a s  m a t t e r s  s t a n d  new , t h e  p u b l i c  r o a d  r i g h t s  
g r a n t e d  b y  t h e s e  l a n d  o r d e r s  a r e  owned b y  a l l  mem bers o f  t h e  p u b ­
l i c  i n  common. S h o u ld  t h i s  b i l l  becom e la w ,  i t  w o u ld  mean t h a t  
t h e  c a s h  v a l u e  o f  t h e s e  r i g h t s ,  r i g h t s  w h ic h  w e re  f o r m e r l y  h e l d  
b y  a l l ,  w o u ld  b e  g r a n t e d  t o  a  c l a s s  o f  p r o p e r t y  o w n e r s , i . e .  , 
t h o s e  i n d i v i d u a l  p r o p e r t y  ow ners  f o r t u n a t e  en o u g h  t o  own l a n d  
f r o n t i n g  on  t h e  v e r y  ro ad w ay s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r ­
d e r s .  Thus t h e  p r a c t i c a l  e f f e c t  o f  t h i s  b i l l  i s  t o  t a k e  away 
p o t e n t i a l l y  v a l u a b l e  p r o p e r t y  r i g h t s  owned b y  t h e  g e n e r a l  p u b l i c  
a s  a  w h o le  an d  b e s to w  t h e  r i g h t  t o  t h e  f a i r  m a r k e t  v a l u e  o f  t h e s e  
r i g h t s  u p o n  a  c l a s s  o f  p r i v a t e  i n d i v i d u a l s .  S i n c e  a r t i c l e  I ,  
s e c  c i o n  1 o f  t h e  A la s k a  C o n s t i t u t i o n  a d o p t s  t h e  p r i n c i p l e  t h a t  
" a l l  p e r s o n s  a r e  e q u a l  and  e n t i t l e d  t o  e q u a l  r i g h t s ,  o p p o r ­
t u n i t i e s ,  an d  p r o t e c t i o n  u n d e r  t h e  l a w , "  t h e  g r a n t i n g  o f  s p e c i a l  
p r i v i l e g e s  b y  t h i s  b i l l  t o  a  p a r  ‘i c u l a r  c l a s s  a t  t h e  e x p e n s e  o f  
t h e  p u b l i c  may v e r y  w e l l  v i o l a t e  t h i s  p r o v i s i o n .

A t p r e s e n t ,  o n l y  one  c l a s s  o f  p e r s o n s  e x i s t s  r e l a t i v e  
t o  t h e  p u b l i c  r o a d  e a s e m e n ts  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r d e r s .  
T h i s  c l a s s  i s  made up o f  members o f  t h e  g e n e r a l  p u b l i c  who own 
t h e s e  p u b l i c  r o a d  e a s e m e n ts  i n  common. S h o u ld  t h i s  b i l l  becom e 
la w ,  t h e s e  e a s e m e n t  r i g h t s  w o u ld ,  i n  e f f e c t ,  b e  t a k e n  f ro m  t h e  
g e n e r a l  p u b l i c .  2 /  The r i g h t  t o  t h e  c a s h  v a l u e  o f  t h e s e  p u b l i c  
r o a d  e a s e m e n t  r i g h t s  w ou ld  t h e n  b e  b e s to w e d ,  n o t  on t h e  g e n e r a l

2 /  T h i s  " t a k i n g "  f ro m  e a c h  member o f  t h e  p u b l i c  b y  i t s e l f  may 
v i o l a t e  a r t i c l e  X I I I ,  s e c t i o n  16 o f  t h e  A la s k a  C o n s t i t u t i o n  w h ic h  
p r o v i d e s  t h a t  "n o  p e r s o n  s h a l l  b e  i n v o l u n t a r i l y  d i v e s t e d  o f  . . . 
h i s  i n t e r e s t s  i n  l a n d s  . . . "  u n l e s s  t h e  d i v e s t m e n t  i s  f o r  a
p u b l i c  p u r p o s e  a n d  h e  i s  p a i d  j u s t  c o m p e n s a t io n .
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p u b l i c  a s  â  w h o le ,  b u t  on a  s p e c i a l  c l a s s  o f  p r o p e r t y  o w n e r s .  
T h i s  b i l l ,  i n  e f f e c t ,  w o u ld  c r e a t e  two c l a s s e s  o f  p e r s o n s :  t h e
c l a s s  o f  a l l  t h o s e  mem bers o f  t h e  g e n e r a l  p u b l i c  who do n o t  own 
r e a l  p r o p e r t y  f r o n t i n g  on  t h e  ro a d w a y s  c r e a t e d  b y  t h e  p u b l i c  l a n d  
o r d e r s  an d  t h e  c l a s s  o f  t h o s e  p r o p e r t y  o w n ers  who do own p r o p e r t y  
f r o n t i n g  on t h e  ro a d w a y s  c r e a t e d  b y  t h e s e  p u b l i c  l a n d  o r d e r s .  
T h i s  l a t t e r  c l a s s  w o u ld  t h e n  b e  g i v e n  t h e  r i g h t  t o  t h e  f a i r  m a r ­
k e t  v a l u e  o f  t h e  e a s e m e n ts  p r e v i o u s l y  owned b y  t h e  e n t i r e  p u b l i c .  
I t  i s  l i k e l y  t h a t  s u c h  d i s c r i m i n a t o r y  t r e a t m e n t  i s  b a r r e d  by  
a r t i c l e  I ,  s e c t i o n  1 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n .

S i n c e r e l y ,

NORMAN C. GORSUCH 
ATTORNEY GENERAL

By:
J a u k  B. McGee
A s s i s t a n t  A t t o r n e y  G e n e r a l

M a r c h  5, 1985
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SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - .F IR S T  SESSION

A BILL

F o r  an  A c t  e n t i t l e d :  "An A c t  r e l e a s i n g  c l a i m s  o f  th e  s t a t e  t o  l a n d  w i t h i n
i

c e r t a i n  r i g h t s - o f - w a y ;  an d  p r o v i d i n g  f o r  a n  e f f e c t i v e  j 

d a t e . " j

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: j
* S e c t i o n  1. LEGISLATIVE PURPOSE AND FINDING. The p u r p o s e  o f  t h i s  A c t  !

i s  t o  r e l e a s e  c e r t a i n  h ig h w a y  r i g h t s - o f - w a y  c l a im e d  b y  t h e  s t a t e  t h a t  a r e  '
i

c a u s i n g  e c o n o m ic  h a r d s h i p  a n d  p h y s i c a l  a n d  m e n t a l  d i s t r e s s  t o  p e r s o n s  who 

h o l d  t i t l e  t o  l a n d  u n d e r  a  r e s e r v a t i o n  t o  t h e  s t a t e  b y  v i r t u e  o f  33 S t a t ,

14ji 616 (A c t  o f  J a n u a r y  2 7 ,  1 9 0 5 ) ;  47 S t a t .  446 (A c t  o f  J u n e  3 0 ,  1 9 3 2 ) ;  48 11 '!!
15!i U .S .C .  s e c s .  3 2 1 ( a )  -  327 (A c t  o f  J u l y  2 4 ,  1 9 4 7 ) ;  P u b l i c  L and  O r d e r  6 0 1 ,  14 j

II •
161! F e d .  R eg . 5048 ( 1 9 4 9 ) ;  P u b l i c  Land O rd e r  7 5 7 ,  16 F e d .  R eg . 10, 749 .££1951); j

171| P u b l i c  L and  O rd e r  1613 , 23 F e d .  R eg . 2 3 7 6 ,  2378 ( 1 9 5 8 ) ;  o r  D e p a r t m e n t a l  j

18Ii O r d e r  2 6 6 5 ,  16 F e d .  R eg . 10, 752 ( 1 9 5 1 ) .

19ji * S e c .  2 .  RELINQUISHMENT OF RIGHT-OF-WAY. The c o m m is s io n e r  o f  t r a n s -
II

20|j p o r t a t i o n  an d  p u b l i c  f a c i l i t i e s  s h a l l  v a c a t e  an d  r e l i n q u i s h  t o  t h e  a d j o i n -
|

21 i i n g  p r o p e r t y  o w ners  an y  and  a l l  r i g h t s - o f - w a y  f o r  a  r o a d ,  ro a d w a y ,  h ig h w a y ,

I N  T H E  S E N A T E  B Y  C O G H I L L

22 j. t ra m w a y ,  t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  c r e a t e d ,  w i th d r a w n  o r

231 r e s e r v e d  u n d e r  33 S t a t .  616 (A c t  o f  J a n u a r y  2 7 ,  1 9 0 5 ) ;  47 S t a t .  446 (A c t  o f

24jj J u n e  3 0 ,  1 9 3 2 ) ;  48 U .S .C .  s e c s .  3 2 1 (a )  - 327 (A c t  o f  J u l y  2 4 ,  1 9 4 7 ) ;  P u b l i c
li

25Ji L and  O r d e r  6 0 1 ,  14 F e d .  R eg . 5048 ( 1 9 4 9 ) ;  P u b l i c  Land  O rd e r  7 5 7 ,  16 F e d .

R e g .  10, 749 /(1951 ) ;  P u b l i c  Land O rd e r  1613, 23 F e d .  R eg . 2 3 7 6 ,  2378

ig ! 9 5 8 ) ;  o r  D e p a r t m e n t a l  O rd e r  26 6 5 , 16 F e d .  R eg . 10, 752 (1951) ' i f  t h e

r i g h t - o f - w a y  on t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  i s  n o t  p h y s i c a l l y  o c c u p i e d  

b y  a  r o a d ,  ro a d w a y ,  h ig h w a y ,  t ram w ay , t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t

- 1-
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’ II

3
4

s t r u c t u r e .

2jj * S e c .  3 .  TAKING OF RIGHT-OF-WAY WITHOUT JUST COMPENSATION VOID. The 

v a c a t e d  a n d  r e l i n q u i s h e d  r i g h t - o f - w a y  u n d e r  s e c .  2 o f  t h i s  A c t  may n o t  b e  

t a k e n ,  c l a i m e d ,  a s s e r t e d ,  o r  u s e d  b y  t h e  s t a t e  w i t h o u t  t h e  p a y m e n t  o f  j u s t  

c o m p e n s a t io n .

* S e c .  4 .  PHYSICAL OCCUPATION OF RIGHT-OF-WAY. ( a )  The p r o v i s i o n s  o f  j

t h i s  A c t  do n o t  d i v e s t  t h e  s t a t e  o f  i t s  i n t e r e s t  i n  a  r i g h t - o f - w a y  t o  l a n d  j
j

8 j! o r  r e q u i r e  c o m p e n s a t io n  by t h e  s t a t e  f o r  l a n d  p h y s i c a l l y  o c c u p i e d  on  t h e  ■

9 jj e f f e c t i v e  d a t e  o f  t h i s  A c t  b y  a  r o a d ,  ro a d w a y ,  h ig h w a y ,  t ra m w ay , t r a i l ,  !
ii ■

10Ij b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  t h e n  c o n s t r u c t e d  w i t h i n  t h e  r i g h t - o f - w a y
j j

11 Ii c r e a t e d ,  w i th d r a w n ,  o r  r e s e r v e d  u n d e r  t h e  A.cts o f  C o n g r e s s  a n d  t h e  o r d e r s

d e s c r i b e d  i n  s e c .  2 o f  t h i s  A c t ;  n o r  do t h e  p r o v i s i o n s  o f  t h i s  A c t  d i v e s t

! t h e  s t a t e  o f  an  i n t e r e s t  i n  a n  e a s e u e n t  o f  s p e c i f i c  w i d t h  s e t  o u t  i n  t h e

J o r i g i n a l  p a t e n t  f ro m  t h e  s t a t e  o r  f e d e r a l  g o v e rn m e n t .

ii

12

13
14

i5 || (b )  E x p a n s io n  b e y o n d  a n  e x i s t i n g  r o a d ,  ro a d w a y ,  h ig h w a y ,  t ra m w a y ,

t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e  r e q u i r e s  t h e  p a y m e n t  o f  j u s t  com- j16:

:7 p e n s a t i o n  t o  t h e  ow ner o f  t h e  l a n d  an d  no o t h e r  a c t s  o r  a c t i o n s  b y  t h e
:

18j! s t a t e  c o n s t i t u t e  a  p h y s i c a l  o c c u p a t i o n  w i t h i n  t h e  m e a n in g  o f  t h i s  s e c t i o n .  !
{ I

The s t a t e  h a s  t h e  b u r d e n  o f  p r o o f  t o  show by  c l e a r  an d  c o n v i n c i n g  e v i d e n c e  j 

t h a t  t h e  p h y s i c a l  o c c u p a t i o n  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  j 

A c t .

* S e c .  5 .  APPLICATION TO FEDERAL LAND. The p r o v i s i o n s  o f  t h i s  A c t  do 

"3 j; n o t  d i v e s t  t h e  s t a t e  o f  i t s  i n t e r e s t  i n  a  r i g h t - o f - w a y  t h a t  a f f e c t s  l a n d  i n

w h ic h  f e e  t i t l e  i s ,  on t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  v e s t e d  i n  t h e  U n i t e d

S t a t e s  o f  A m e r ic a .

* S e c .  6 .  DEFINITION. As u s e d  i n  t h i s  A c t ,  " p h y s i c a l l y  o c c u p i e d "  m eans 

t h e  c o n s t r u c t i o n  o f  t h e  a c t u a l  ro a d w a y ,  i n c l u d i n g  i t s  s h o u l d e r s  and  d i t c h ­

i n g ,  h ig h w a y ,  t ra m w ay , t r a i l ,  b r i d g e ,  o r  a p p u r t e n a n t  s t r u c t u r e s ,  b e f o r e  t h e

e f f e c t i v e  d a t e  o f  t h i s  A c t .
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* S e c .  7 .  RETROACTIVE APPLICATION. T h i s  A c t  d o e s  n o t  r e l i e v e ,  a l t e r ,  

o r  v o i d  a  v o l u n t a r y  c o n v e y a n c e  o f  a n  e a s e m e n t  i n c l u d i n g  a n  e a s e m e n t  d e d i ­

c a t e d  b y  p l a t .

*  S e c .  8 .  EFFECTIVE DATE. T h i s  A c t  t a k e s  e f f e c t  im m e d ia t e ly  i n  a c c o r -
jl

5 d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c ) .



TAKING OF RIGHTS-OF-WAY 
WITHOUT COMPENSATION

I n  r e c e n t  y e a r s  t h e r e  h a s  b e e n  a t r e m e n d o u s  am ount o f  r o a d  
c o n s t r u c t i o n  by t h e  S t a t e  o f  A la s k a  t o  s e r v e  t h e  n e e d s  o f  t h e  
S t a t e ' s  g ro w in g  p o p u l a t i o n  and e c o n o m ic  d e v e lo p m e n t .  An 
i m p o r t a n t  p a r t  o f  b u i l d i n g  new r o a d s  and  e x p a n d in g  o ld  o n e s  i s  
e s t a b l i s h i n g  t h e  r i g h t - o f - w a y  upon w h ich  t h e  ro a d  can  be c o n ­
s t r u c t e d .  I n  t h e  Lower 48 a n d ,  t o  some e x t e n t  i n  A l a s k a ,  when a 
s t a t e  w is h e s  t o  c o n s t r u c t  a r o a d  i t  p u r c h a s e s  t h e  r i g h t - o f - w a y  
a c r o s s  p r i v a t e  l a n d  e i t h e r  by d i r e c t  n e g o t i a t i o n  o r  by condem na­
t i o n .  T h u s ,  a p r i v a t e  l a n d  ow ner  whose p r o p e r t y  i s  e f f e c t e d  by a 
h ig h w a y  i s  c o m p e n s a te d  f o r  t h e  l o s s  o f  t h e  u s e  o f  h i s  p r o p e r t y .

T h i s  i s  n o t  s o  f o r  a l a r g e  num ber o f  l a n d  o w n ers  i n  
A l a s k a .  The S t a t e  o f  A la s k a  h a s  d e t e r m i n e d  t h a t  i t  c an  t a k e  
r i g h t s - o f - w a y  and ex pand  e x i s t i n g  r o a d s  o v e r  p r i v a t e  p r o p e r t y  
w i t h o u t  c o m p e n s a t io n  t o  t h e  l a n d  o w n e rs  b a s e d  upon some o b s c u r e  
f e d e r a l  r e g u l a t i o n s  and s t a t u t e s ,  d e s p i t e  t h e  f a c t  t h e  A la s k a  
S t a t e  L e g i s l a t u r e  h a s  a l r e a d y  made one  a t t e m p t  t o  p r o h i b i t  s u c h  
t a k i n g s .

In  o r d e r  t o  u n d e r s t a n d  how t h e  S t a t e  c a n  c l a i m  an e a s e m e n t  
o r  r i g h t - o f - w a y  f o r  h ig h w ay  p u r p o s e s  a c r o s s  p r i v a t e  l a n d  w i t h o u t  
p a y in g  c o m p e n s a t io n  o n e  m u s t  l o o k  a t  t h e  h i s t o r y  o f  r o a d  d e v e l o p ­
m ent i n  A la s k a .  P r i o r  t o  1 9 4 7 ,  t h e r e  w e re  two p r im a r y  ways by
w h ich  r o a d s  c o u ld  be e s t a b l i s h e d .  The f i r s t  was by  a p p r o p r i a ­
t i o n .  U nder t h e  d o c t r i n e  o f  a p p r o p r i a t i o n ,  i f  t h e  f e d e r a l  
g o v e rn m e n t  w is h e d  t o  b u i l d  a r o a d ,  i t  c o u l d  do  so  on p u b l i c  l a n d s  
s im p ly  by e x p e n d in g  money f o r  t h e  c o n s t r u c t i o n  o f  t h e  r o a d .  As a 
m a t t e r  o f  c u s to m  t h e  w id th  o f  s u c h  r o a d s  w as g e n e r a l l y  33 f e e t  
e i t h e r  s i d e  o f  t h e  c e n t e r  l i n e .

Roads w e re  a l s o  e s t a b l i s h e d  p r i o r  t o  1947 u n d e r  a s p e c i a l
f e d e r a l  s t a t u t e  (48 U .S .C .  §932) w h ich  g r a n t e d  t h e  r i g h t  t o  t h e
p u b l i c  t o  c o n s t r u c t  h ig h w a y s  a c r o s s  v a c a n t  and u n a p p r o p r i a t e d  
f e d e r a l  p u b l i c  l a n d s .  S e v e r a l  t e r r i t o r i a l  e n a c t m e n t s  e s t a b l i s h e d  
a r i g h t - o f - w a y  a lo n g  a l l  s e c t i o n  l i n e s  i n  t h e  s t a t e  f o u r  r o d s  (66 
f e e t )  w id e .

F o l lo w in g  W orld  War I I  n u m ero u s  v e t e r a n s  fo u n d  A la s k a  an  
a p p e a l i n g  p l a c e  t o  l i v e  and m i g r a t e d  t o  o u r  s t a t e ,  T h e se  Home­
s t e a d e r s  so o n  had i d e n t i f i e d  p a r c e l s  f o r  e n t r y  and p r o c e e d e d  t o  
l a w f u l l y  o b t a i n  t i t l e  t o  t h e s e  l a n d s .  The D e p a r tm e n t  o f  I n t e r i o r  
w h ic h  was r e s p o n s i b l e  f o r  t h e  c o n s t r u c t i o n  o f  m o s t  r o a d s  i n  
A la s k a  th r o u g h  t h e  A la s k a  Road C om m ission  so o n  d i s c o v e r e d  t h a t



i t s  r o a d  c o n s t r u c t i o n  c o u l d  not k e e p  up  w i t h  the p a c e  of s e t t l e­
men t .  H o m e s t e a d e r s  w o u l d  o f t e n  e n t e r  t h e  p r o p e r t y  b e f o r e  the 
A l a s k a  Ro a d C o m m i s s i o n  c o u l d  b u i l d  a r o a d  b y  a p p r o p r i a t i o n .  O n c e  
th e h o m e s t e a d e r  e n t e r e d  the p r o p e r t y  the r i g h t  to b u i l d  a road by  
a p p r o p r i a t i o n  wa s lost s i n c e  the p r o p e r t y  was no l o n g e r  
c o n s i d e r e d  p u b l i c  lands.

T o r e m e d y  this  p r o b l e m ,  C o n g r e s s  p a s s e d  a la w  in 1947
r e q u i r i n g  a g e n e r a l  r e s e r v a t i o n  for h i g h w a y  r i g h t s - o f - w a y  be 
p l a c e d  in all p a t e n t s  w h e r e  the h o m e s t e a d e r  e n t e r e d  a f t e r  J u l y  
24, 1947. It was e n v i s i o n e d  that as the A l a s k a  ro ad  n e t w o r k
d e v e l o p e d  in the t e r r i t o r y ,  the  A l a s k a  R o a d  C o m m i s s i o n  c o u l d  th en  
c o n s t r u c t  a ro a d a c r o s s  the  p a t e n t e d  p r o p e r t y  e v e n  t h o u g h  it was
no  l o n g e r  in the h a n d s  o f  the f e d e r a l  g o v e r n m e n t .

U n f o r t u n a t e l y ,  the 1947 law  did  not e s t a b l i s h  w h e r e  the 
r o a d s  w e r e  o r th eir  wi d th . T h i s  p l a c e d  the  h o m e s t e a d e r  at risk, 
t h at , at a n y  t i m e  in the future, a r o a d  c o u l d  b e  c o n s t r u c t e d  
a c r o s s  hi s p r o p e r t y .  In 1949 t h e  D e p a r t m e n t  of I n t e r i o r  
a t t e m p t e d  to c l a r i f y  this p r o b l e m  by p u b l i s h i n g  P u b l i c  La nd  O r d e r  
No. 601 w h i c h  e s t a b l i s h e d  the w i d t h  for v a r i o u s  t y p e s  of r oa ds  in 
A l a s k a .  T h e P u b l i c  La nd  O r d e r  w i t h d r e w  f r o m  the  p u b l i c  d o m a i n  
s t r i p s  of la n d a l on g all h i g h w a y s  in A l a s k a .  By  w i t h d r a w i n g  the 
s t r i p s  of land the f e d e r a l  g o v e r n m e n t  a c t u a l l y  m a d e  t h o s e  
p o r t i o n s  of  f e de ra l p u b l i c  lands u n a v a i l a b l e  for h o m e s t e a d i n g .

P L O  601 e s t a b l i s h e d  s ev e r a l  c l a s s i f i c a t i o n s  of ro ads. For 
t h r o u g h  r o a d s  such  as th e  A l a s k a  H i g h w a y ,  R i c h a r d s o n  H i g h w a y ,  
G l e n n  H ig h w a y ,  Hair.i* H i g h w a y ,  and Tok  Cu t o f f ,  the r i g h t - o f - w a y  
w a s  150 fe e t e i t h e r  side  of c e n t e r  li n e  or 300 fe et  total. For 
f e e d e r  r o a d s  su ch  as the S t e e s e  H i g h w a y ,  E l l i o t t  H i g h w a y ,  
M c K i n l e y  P a r k  Road, A n c h o r a g e - P o r t e r - I n d i a n  R oa d,  etc. the 
r i g h t s - o f - w a y  wa s 100 feet e i t h e r  s i d e  of c e n t e r  li n e or  200 fe e t 
total. T h e  last c l a s s i f i c a t i o n  w as  e n t i t l e d  l o c a l  r o a d s  and 
r e p r e s e n t e d  a w i t h d r a w a l  o f  50 feet e i t h e r  s i d e  of c e n t e r  line o r 
100 feet  total. H o w e v e r ,  u n l i k e  th e  t h r o u g h  r o a d s  an d f e e d e r  
r o a d s ,  l oc al  r o a ds  w e r e  n o t  s p e c i f i c a l l y  i d e n t i f i e d  by  name.

T h e  p r o b l e m  w i t h  P L O  601 was th at  h o m e s t e a d e r s  wh o  e n t e r e d  
t h e i r  p r o p e r t y  a f t e r  A u g u s t  of 1949 w e r e  o f t e n  n o t  t o l d  t h a t  
t h e i r  p r o p e r t y  m i g h t  be e f f e c t e d  by P L O  601.

The B L M  was  r e q u i r e d ,  b e c a u s e  of the w i t h d r a w a l  by P L O  601,  
t o s u r v e y  t h o s e  w i t h d r a w a l s  and to p o s t  t h e m  to t h e i r  pl at s .  
A d d i t i o n a l l y  th e y w e r e  r e q u i r e d  to tell a h o m e s t e a d e r  wh o  e n t e r e d  
t h e  p r o p e r t y  and w h o  c l a i m e d  land u n d e r  hi s a p p l i c a t i o n  w h i c h  w a s  
e f f e c t e d  by  the P L O  601 that his h o m e s t e a d  c o u l d  not i n c l u d e  
t h o s e  l a n d s  w h i c h  P L O  601 e ff ec te d.  T h e  B L M  d id  n e i t h e r .  T h e
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c o s t  and m a n p o w e r  i m  alved in i d e n t i f y i n g  and s u r v e y i n g  the p r o­
p e r t y  e f f e c t e d  by the P u b l i c  L a n a  O r d e r s  and p o s t i n g  it to th e
p l a t s  w a s  b e y o n d  t h e  p h y s i c a l  and fi sc a l  c a p a b i l i t y  of the BLM  in 
t h e  l a t e  4 0 ' s  and e a r l y  50's.

As  a r e s u l t  o f lo cal  B L M  p r o t e s t  to W a s h i n g t o n  the D e p a r t­
m e n t  of I n t e r i o r  r e c o g n i z e d  the d i f f i c u l t i e s  i n h e r e n t  in the
w i t h d r a w a l s  u n d e r  P L O  601. In 1951 t h e r e f o r e  they p u b l i s h e d  P L O  
757  w h i c h  e n d e d  th e w i t h d r a w a l s  as to local and  f e e d e r  r o a d s  a n d  
s i m u l t a n e o u s l y  p u b l i s h e d  D e p a r t m e n t  O r d e r  26 65  w h i c h  c o n v e r t e d  
t h o s e  w i t h d r a w a l s  to e a s e m e n t s .  T h e r e f o r e ,  a h o m e s t e a d e r  w h o
e n t e r e d  t h e  p r o p e r t y  a f t e r  D. 0. 266 5 c o u l d  c l a i m  up to the
c e n t e r  l i n e  o f a lo cal  or f e e d e r  r o a d  bu t w o u l d  ta k e s u b j e c t  t o  
an  e a s e m e n t  in f a v o r  of the  f e d e r a l  g o v e r n m e n t .  But, as ha d
h a p p e n e d  w h e n  PLO  601 wa s in e f f e c t ,  m a n y  h o m e s t e a d e r s  w e r e  n o t  
i n f o r m e d  o f  the fu ll  n a t u r e  of  the f e d e r a l  g o v e r n m e n t ' s  i n t e r e s t  
in t h e i r  p r o p e r t y .  So me  h o m e s t e a d e r s  had the e x i s t e n c e  of  the 
l o c a l  o r  f e e d e r  ro a d e a s e m e n t  n o t e d  in t h e i r  p r e p a t e n t e d  d o c u­
m e n t s  bu t m a n y  di d not. T h e  e a s e m e n t  wa s n e v e r  n o te d in the
p a t e n t  t h a t  w a s iss ue d to them.

T h e  l a s t  d i f f i c u l t y  a s s o c i a t e d  w i t h  t h es e r i g h t s - o f - w a y  was 
t h a t  th e w i t h d r a w a l  that ha d r e m a i n e d  in e f f e c t  as to t h r o u g h  
r o a d s .  C o n g r e s s  in the late 1 95 0 ' s  d e c i d e d  to sell the w i t h d r a w n  
l a n d  to the a d j o i n i n g  land  o w n e r s  and co n v e r t  the r e m a i n i n g  
t h r o u g h  r o a d  w i t h d r a w a l s  to e a s e m e n t s .  T h e  D e p a r t m e n t  of 
I n t e r i o r  p u b l i s h e d  P u b l i c  La n d O r d e r  1613 w h i c h  c o n v e r t e d  the
w i t h d r a w a l s  to e a s e m e n t s  and the u n d e r l y i n g  fee was to be so ld  to 
th e  t h e n  c u r r e n t  a d j o i n i n g  land  ow n er .

T h e  D e p a r t m e n t  of I n t e r i o r  d i d  not  i m m e d i a t e l y  i n s t i t u t e  the 
p r o g r a m  b e c a u s e  o f  S t a t e h o o d  in 1959. D ur i n g  the t r a n s i t i o n  
p h a s e  m u c h  of the f e d e r a l  r e s p o n s i b i l i t y  for h i g h w a y s  and h i g h w a y  
r i g h t s - o f - w a y  p a s s e d  to the S t a t e  of Alask a. Th e S t at e c l a i m s  
its i n t e r e s t  to t h e r i g h t s - o f - w a y  p u r s u a n t  to a q u i t c l a i m  d e e d  
i s s u e d  b y the  Fe d e r a l  G o v e r n m e n t  in 1959. The S t a t e  d i d  no t 
b o t h e r  to r e c o r d  t h e  q u i t c l a i m  d e e d  u n ti l 1969. T hu s,  t h e r e  was 
n o  d o c u m e n t  of r e c o r d  in a r e c o r d i n g  d i s t r i c t  by w h i c h  the S t a t e  
c l a i m e d  a n y  ti tle . Th e  U n i t e d  S t a t e s  g o v e r n m e n t  h a d  a l s o  n e v e r  
p l a c e d  t h e  e a s e m e n t s  of r e c o r d  in the t e r r i t o r i a l  c o m m i s s i o n e r ' s  
o f f i c e  (the p r e d e c e r  ~>r to r e c o r d e r s  o f f i c e ) .

In t h e  m i d  V  the B u r e a u  of  Land M a n a g e m e n t  o n c e  a g a i n
r e d i s c o v e r e d  its o_,. rations u n d e r  P L O  1613 to c o n v e y  the land  to 
t h e  a d j o i n i n g  land owner. It s e n t  o ut  to m a n y  of the a d j o i n i n g  
l a n d  o w n e r s  n o t i c e s  that t h e y  had  the r i g h t  to p u r c h a s e  th e 
u n d e r l y i n g  fee to the h i g h w a y  a lo ng  t h e i r  p r o p e r t y .  So m e of the 
a d j o i n i n g  l a n d  o w n e r s  pa id  the p u r c h a s e  price. H o w e v e r ,  b e c a u s e
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o f  t h e  g e n e r a l  f r e e z e  on t h e  c o n v e y a n c in g  o f  f e d e r a l  l a n d s  i n
A la s k a  t h e  f e d e r a l  g o v e rn m e n t  f a i l e d  t o  i s s u e  p a t e n t s  t o  t h o s e
i n d i v i d u a l s .

In t h e  la st  tw o  y e a r s  the B L M  h a s  o n c e  a g a i n  d i s c o v e r e d  its 
o b l i g a t i o n s  u n d e r  P L O  1613 and h a v e  n o w  m a d e  the  p r o p e r t y  a v a i l­
ab l e  to the a d j o i n i n g  l a n d  o w n e r s ,  b u t  at t o d a y ' s  p r i c e s .  
F u r t h e r ,  w h e r e  th e 1965 a d j o i n i n g  la nd  o w n e r  had  f i l e d  an a p p l i­
c a t i o n  t o p u r c h a s e  and p a i d  his  p u r c h a s e  p r i c e  in 1965, th e  B L M  
w i l l  n o w  i ss ue  the  p a t e n t  to h i m  and no t  the  c u r r e n t  a d j a c e n t
l an d o w n e r .  T h i s  c a u s e s  a g r e a t  c o n c e r n  a m o n g  c u r r e n t  l a n d
o w n e r s  w h o  b e l i e v e d  th at  t h e y  o w n e d  the p r o p e r t y  in fr ont  o f  
t h e i r  h o m e s  and b u s i n e s s e s .  It is c o n c e i v a b l e  that not o n l y  w il l 
t h e y  h a v e  an i n t e r l o p e r  b e t w e e n  t h e m s e l v e s  ai.d t h e  h i g h w a y  but  
p e r h a p s  e v e n  a lo s s of a c c e s s  to t h e i r  p r o p e r t y .

In 1966, the A l a s k a  l e g i s l a t u r e  b e c a m e  a w a r e  that the S t a t e  
w a s  b u i l d i n g  c e r t a i n  r oa ds  a l o n g  t h e s e  f e d e r a l l y  c r e a t e d  h i g h w a y  
r i g h t s - o f - w a y  w i t h o u t  p a y i n g  c o m p e n s a t i o n .  T h e  o n l y  l a n d  o w n e r s  
w h i c h  w e r e  e f f e c t e d  by this  u n f a i r  t a k i n g  w e r e  t h o s e  w h o  e n t e r e d  
the p r o p e r t y  a f t e r  J u l y  of 1947 and b e f o r e  s t a t e h o o d .  All o t h e r  
A l a s k a n s  w e r e  e n t i t l e d  to c o m p e n s a t i o n  if su ch  a t a k i n g  o c c u r r e d  
on  t h e i r  p r o p e r t y .

R e p r e s e n t a t i v e  H i l l s t r a n d  b o u g h t  the i s s u e  b e f o r e  the A l a s k a  
l e g i s l a t u r e  and t h e y  v i r t u a l l y  u n a n i m o u s l y  a g r e e d  t h a t  su ch  a 
t a k i n g  w a s  u n f a i r  a n d  u n j u s t  to th e  land o w n e r s .  T h e  l e g i s l a t u r e  
in 1966 t h e r e f o r e  p a s s e d  the ‘R i g h t - o f - W a y  Ac t  of 1 966 w h i c h  
b a r r e d  the  s t a t e  f r o m  t a k i n g  an y f u r t h e r  la nd  u n d e r  the g r a n t s  by  
the f e d e r a l  g o v e r n m e n t .  B e t w e e n  1966 a n d 1970 the S t a t e  
t h e r e f o r e  p a i d  c i t i z e n s  in A l a s k a  fo r h i g h w a y  c o n s t r u c t i o n  and 
e x p a n s i o n  on t h e i r  lands. I n d e e d ,  in 1970  th e  c o m m i s s i o n e r  ‘for 
th e D e p a r t m e n t  o f T r a n s p o r t a t i o n  t e s t i f i e d  b e f o r e  t h e  U n i t e d  
S t a t e s  C o n g r e s s  t h a t  the S t a t e  h a d  p a i d  s e v e r a l  m i l l i o n  d o l l a r s  
to land  o w n e r s  in c o m p e n s a t i o n  fo r  the  f e d e r a l  r i g h t s - o f - w a y  
w h i c h  had  b e e n  c r e a t e d  in th e  1 9 4 0 ' s  an d 50's.

In t h e  e a r l y  19 7 0' s h o w e v e r  th e  p r o b l e m  r e - e m e r g e d .  T h e  
r a p i d  i n c r e a s e  in th e  p o p u l a t i o n  o f A l a s k a  and d e v e l o p m e n t  o f its 
e c o n o m y  r e q u i r e d  the S t a t e  to b u i l d  a d d i t i o n a l  r o a d s  and to 
e x p a n d  e x i s t i n g  r o a d s  to a c c o m m o d a t e  th e  g r o w t h .  In the m i d  
1 9 7 0 ' s  t he  S t a t e  o n c e  a g a i n  b e g a n  to take p r o p e r t y  u n d e r  the 1947 
Act. W h e n  c o n f r o n t e d  w i t h  the 1966 Act w h i c h  b a r r e d  the S t a t e  
f r o m  t a k i n g  p r o p e r t y  w i t h o u t  c o m p e n s a t i o n ,  th e S t a t e  c a m e  u p w i t h  
a l eg al  t h e o r y  c i r c u m v e n t i n g  the Act. In t h e  l a t e  19 7 0 ' s  and 
e a r l y  19 8 0 ' s  s e ve ra ' c as es  w e n t  to the A l a s k a  S u p r e m e  C o u r t  c o n­
ce r n i n g  w h e t h e r  the  S t a t e  had a h i g h w a y  r i g h t - o f - w a y  a c r o s s  
p r i v a t e  la n d w h i c h  it c o u ld  ta ke  w i t h o u t  c o m p e n s a t i o n .  In e ac h
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o f  t h o s e  cases the tr ial c o ur t a f t e r  h a v i n g  h e a r d  the e v i d e n c e  
and a r g u m e n t s  by the S t a t e  and land o w n e r s  r u l e d  in f a v o r  of th e 
l an d o wn er s.  In each case  the A l a s k a  S u p r e m e  C o ur t r e v e r s e d .

Th e  A l a s k a  S u p r e m e  C o u r t ' s  r e v e r s a l  r es t s on two  w e a k  
p r e m i s e s .  First, that the A l a s k a  l e g i s l a t u r e  in 1966 i n t e n d e d  
o n l y  to end those e a s e m e n t s  u n d e r  the  1947 act. T h e  C o u r t ' s  
s e c o n d  p r e m i s e  was that the  1 94 7 A c t  w a s  an i n d e p e n d e n t  s t a t u t e  
and did  not m o d i f y  t h e  p r i o r  act a u t h o r i z i n g  the S e c r e t a r y  o f  
I n t e r i o r  to b u i l d r o a d s  in A l a s k a .  T h e  C o u r t  f ou n d tha t that 
p r i o r  l e g i s l a t i o n  w h i c h  a u t h o r i z e d  the S e c r e t a r y  of  I n t e r i o r  to 
b u i l d  h i g h w a y s  in A l a s k a  p e r m i t t e d  h i m  to a l s o  c r e a t e  e a s e m e n t s  
i n d e p e n d e n t  of the fact t h a t  C o n g r e s s  in 1947 m o d i f i e d  the law  to 
r e q u i r e  that t h o s e  e a s e m e n t s  b e p l a c e d  in the p a t e n t .  S i n c e  
D e p a r t m e n t  O r d e r  2665 s t a t e s  th a t it is p r o m u l g a t e d  u n d e r  the 
D e p a r t m e n t  of I n t e r i o r ' s  r e s p o n s i b i l i t y  to c o n s t r u c t  r o a d s  in 
A l a s k a  D e p a r t m e n t  O r d e r  2 6 6 5  s u r v i v e s  the 1966 Ac t and is no t  
a f f e c t e d  by it.

T h e  p o s i t i o n  of the A l a s k a  S u p r e m e  C o u r t  s e e m s  i n c r e d i b l e .  
It is d i f f i c u l t  to b e l i e v e  that in 1966 the A l a s k a  L e g i s l a t u r e  
wa s  o n l y  do ing  a w a y  wi th  the r i g h t  of th e S t a t e  to take an e a s e­
m e n t  u n d e r  the 1947 Act, w h i c h  was at l e as t  i d e n t i f i e d  to th e 
land  o w n e r  in his pa t e n t ,  and not p r o h i b i t  the ta ki n g  of a c o n­
cu r r e n t  e a s e m e n t  w h i c h  was  no t i d e n t i f i e d  in the  land o w n e r s  
p a t e n t .  Indeed the p r e m i s e  o f t he  A l a s k a  S u p r e m e  C o u r t  is 
r e f u t e d  by the B L M ' s  ow n  m e m o r a n d u m  d i s c u s s i n g  th ese r i g h t s - o f -  
way.

T h e  mo s t b u r d e n s o m e  a s p e c t  of the h i g h w a y  r i g h t - o f - w a y  
p r o b l e m  lies in the fact t h a t  the f e d e r a l  g o v e r n m e n t  m i s h a n d l e d  
the i m p l e m e n t a t i o n  of th e p r o g r a m s .  Th e  o n l y  n o t i c e  was  
p u b l i s h e d  in the F e d e r a l  R e g i s t e r .  T h e  F e d e r a l  R e g i s t e r  is a 
r e l a t i v e l y  o b s c u r e  d o c u m e n t  to m o s t  p e o p l e .  I n d e e d  in the late 
19 4 0 ' s  and 1950's the e x i s t e n c e  of  the F e d e r a l  R e g i s t e r ,  let 
a l o n e  the p o t e n t i a l  i mp a c t  on t h e i r  l i v e s  w a s  not  r e a l i z e d  by  
m o s t  pe o p l e .  The r i g h t s - o f - w a y  w e r e  not p l a c e d  of r e c o r d  a g a i n s t  
s p e c i f i c  p a r c e l s  and  in c a s e s  w h e r e  the s t a t u t e  or lan d o r d e r  
r e q u i r e d  that a m a p  be m a d e  of the h i g h w a y  and  p l a c e d  of r e c o r d  
w i t h  the BLM that was o f t e n  not do ne . F u r t h e r ,  o v e r  the y e a r s  
the S t a t e  of A l a s k a  in u p g r a d i n g  and i m p r o v i n g  h i g h w a y s  has  m o v e d  
th e l o c a t i o n  of the h i g h w a y .  N o w  it is d i f f i c u l t  to k n o w  e x a c t l y  
w h e r e  the  h i g h w a y  wa s in t h e  1 9 5 0 ' s  to d e t e r m i n e  h o w  m u c h  
p r o p e r t y  co uld  be t ak en  f r o m  the land o w n e r  w i t h o u t  c o m p e n s a t i o n .

R e c e n t l y  the S t a t e  ha s a g g r a v a t e d  the p r o b l e m  by p e r m i t t i n g  
o t h e r  a c t i v i t i e s  to take p l a c e  on  the r i g h t s - o f - w a y  suc h as bike 
p a t h s ,  h o r s e  t ra il s,  and u t i l i t y  l i n e s  but f o r c e d  the e n t i t y
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c o n s t r u c t i n g  t h i s  n o n h ig h w a y  u s e  t o  p l a c e  i t  on t h e  f a r  e d g e  o f  
t h e  e a s e m e n t  t h u s  lo n g  b e f o r e  t h e  ro a d  m ig h t  h ave  to  a c t u a l l y  b e  
e x p a n d e d ,  i f  a t  a l l ,  t h e  e a s e m e n t  i s  b e in g  u t i l i z e d  and t h e  home­
ow ner  s u f f e r s  from  t h e  l o s s  o f  t r e e s ,  s h r u b s ,  and u se  o f  h i s  l a n d  
a s  w e l l  a s  an y  im p ro v e m e n ts  t h e r e o n .

I t  i s  t h i s  c o m b in a t io n  o f  f a c t o r s  w h ich  makes t h e  t a k i n g  by  
t h e  S t a t e  o f  A la s k a  u n f a i r  and i n e q u i l  a b l e .  Lack o f  a d e q u a t e  
n o t i c e  t o  t h e  o r i g i n a l  p a t e n t e e ,  l a c k  o f  n o t i c e  c o n t a i n e d  in  t h e  
p a t e n t ,  l a c k  o f  n o t i c e  t o  t h e  g e n e r a l  p u b l i c  e x c e p t  a s  p u b l i s h e d  
i n  t h e  F e d e r a l  R e g i s t e r ,  no  r e c o r d i n g  o f  t h e  e a s e m e n ts  i n  t h e  
r e c o r d i n g  d i s t r i c t  o f  t h e  t e r r i t o r y  o r  S t a t e  o f  A la s k a ,  f a i l u r e  
o f  t h e  S t a t e  o f  A la s k a  t o  r e c o r d  i t s  q u i t c l a i m  d eed  u n t i l  1 969 , 
and  t h e  b e l i e f  t h a t  t h e  1966 A ct by t h e  L e g i s l a t u r e  en ded  o n c e  
and f o r  a l l  t h e  c o n t r o v e r s y ,  a l l  c o n t r i b u t e  t o  make t h i s  t a k i n g  
w i t h o u t  c o m p e n s a t io n  e x t r e m e l y  u n f a i r .

I t  i s  c l e a r  t h a t  t h e  l e g i s l a t i v e  r e l i e f  i s  r e q u i r e d  t o  c l o s e  
t h e  l o o p h o l e s  c r e a t e d  by t h e  A la s k a  Suprem e C o u r t  i n  t h e  1966 
A c t .  I t  was u n j u s t  and i n e q u i t a b l e  t h e n  and i t  i s  u n j u s t  and 
i n e q u i t a b l e  now.
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R .  J .  K n a p p ,  C o m m i s s i o n e r  

A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s  

J u n e a u  , A l a s k a

D e a r  C o m m i s s i o n e r  K n a p p :

S e n a t e  B i ll  1 4 1

T h e  e n c l o s e d  i s  a p a p e r  G a r y  W i l s o n  d i d  f o r  m e  e x p l a i n i n g  t h e  

d i f f e r e n c e s  i n  1 9 4 7  A c t  e a s e m e n t s  a n d  P u b l i c  L a n d  O r d e r  ( P L O )  

e a s e m e n t s .  S i n c e  t h e  1 9 4 7  A c t  e a s e m e n t s  i n  e s s e n c e  n o  l o n g e r  

e x i s t  I t h i n k  i t  w o u l d  b e  h e l p f u l  t o  a l l  o f  u s  i f  d i s c u s s i o n s ,  

i n c l u d i n g  e x a m p l e s ,  o n l y  r e f e r r e d  t o  P L O  e a s e m e n t s .

O u r  o f f i c e  w o u l d  c e r t a i n l y  b e  w i l l i n g  t o  w o r k  w i t h  y o u  i n  

r e s o l v i n g  t h i s  i s s u e .  T h e  r e s o l u t i o n  w o u l d  s e e m  t o  t i e  i n  w i t h  

y o u r  p l a n  t o  d e v e l o p  a n  i m m e d i a t e ,  i n t e r m e d i a t e ,  a n d  l o n g  t e r m  

p r o g r a m  o f  p r o p o s e d  i m p r o v e m e n t  p r o j e c t s .  O n c e  t h i s  i s  d o n e  y o u  

c o u l d  d e t e r m i n e  w h i c h  o f  t h e  p r o p o s e d  i m p r o v e m e n t s  i n v o l v e  P L O  

e a s e m e n t s .  W e  c o u l d  t h e n  a g r e e  t o  t h e  n u m b e r  o f  l a n e s  n e e d e d ,  a n d  

a t y p i c a l  s e c t i o n ,  i n c l u d i n g  s h o u l d e r s  a n d  d i t c h e s ;  p l u s  a n y  

a d d i t i o n a l  a r e a s  n e e d e d  t o  m a i n t a i n  y o u r  r o a d w a y .  L a n d s  b e y o n d  

w h a t  w e  a g r e e  a r e  n ' e e d e d  c o u l d  t h e n  b e  u n e n c u m b e r e d  b y  P L O  

e a s e m e n t s .

T h e  m e c h a n i c s  o f  h o w  t h i s  c o u l d  b e  r e c o r d e d  n e e d s  t o  b e  e x p l o r e d .  

F o r  i n s t a n c e ,  c o u l d  t h e  r i g h t - o f - w a y  l i n e s  b e  e s t a b l i s h e d  f r o m  

a r e i a l  p h o t o g r a p h y  a n d  m a t h e m a t i c a l  c a l c u l a t i o n s ?  W o u l d  s o m e t h i n g  

l i k e  t h i s  b e  r e c o r d a b l e ?  I f  s o ,  t h i s  c o u l d  b e  d o n e  r a t h e r  

q u i c k l y .  H o w e v e r ,  i f  a p h y s i c a l  s u r v e y  i s  n e e d e d  I c a n  s e e  t h i s  

r e s o l u t i o n  w o u l d  b e  q u i t e  c o s t l y  a n d  t i m e  c o n s u m i n g .

I f  a t  s o m e  l a t e r  d a t e  i t  w a s  d e t e r m i n e d  l a n d s  o u t s i d e  o u r  a g r e e d  

t o  r i g h t - o f - w a y  l i m i t s  w e r e  n e e d e d  f o r  a r o a d w a y  i m p r o v e m e n t ,  w e  

w o u l d  p a r t i c i p a t e  i n  t h e  a c q u i s i t i o n  e v e n  t h o u g h  it  m a y  b e  l a n d s  

p r e v i o u s l y  i n c l u d e d  i n  P u b l i c  L a n d  O r d e r s .

S i n c e r e l y  y o u r s

B a r r y  F.  M o r e h e a d  

D i v i s i o n  A d m i n i s t r a t o r

E n c l o s u r e
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J u n e a u ,  A l a s k a

T0; M r .  B a r r y  F .  M o r e h e a d  

D i v i s i o n  A d m i n i s t r a t o r  

F e d e r a l  H i g h w a y  A d m i n i n s t r a t i o n  

A l a s k a  D i v i s i o n  

J u n e a u ,  A l a s k a

T h e  t e s t i m o n y  a n d  m a t e r i a l  p r e s e n t e d  a t  t h e  S e n a t e  C o m m i t t e e  

h e a r i n g  o n  M a r c h  6, 1 9 8 5  c o n f u s e d  P u b l i c  L a n d  O r d e r  ( P L O )  r i g h t -

o f - w a y  w i t h  " 4 7  A c t "  r i g h t - o f - w a y .  T h e  p e r t i n e n t  d i f f e r e n c e s  t h a t  

w e r e  n o t  e x p l a i n e d  a r e :

" 4 7  A c t " :  1. W a s  e s t a b l i s h e d  b y  a n  A c t  o f  C o n g r e s s  e f f e c t i v e

7 / 2 4 / 4 7  a n d  c o d i f i e d  i n t o  4 8  U S C ,  S e c t i o n  3 2 1 . d. It

r e s e r v e d  f r o m  s u b s e q u e n t  l a n d s  p a t e n t e d ,  a 

r i g h t - o f - w a y .  T h e  r i g h t - o f - w a y  w a s  a v a i l a b l e  t o  t h e  

U n i t e d  S t a t e s  o r  a n y  s t a t e  c r e a t e d  o u t  o f  t h e  

T e r r i t o r y  o f  A l a s k a .

2. I t  w a s  r e p e a l e d  b y  P u b l i c  L a w  8 6 - 7 0 ,  t h e  A l a s k a

O m n i b u s  A c t ,  e f f e c t i v e  J u l y  1, 1 9 5 9 ,  h o w e v e r ,  t h e

r e s e r v a t i o n  c o n t a i n e d  i n  p a t e n t s  i s s u e d  b e t w e e n  1 9 4 7  

a n d  1 9 5  9, r e m a i n e d  v a l i d .

3.  I t  w a s  s p e c i f i c a l l y  n o t e d  i n  p a t e n t s  i s s u e d  b e t w e e n  

1 9 4 7  a n d  1 9 5 9 .

4. S p e c i f i c  a r e a s  o r  l o c a t i o n s  w e r e  n o t  i d e n t i f i e d  i n  

t h e  p a t e n t s .

5. T h e  S t a t e  o f  A l a s k a  r e l i n q u i s h e d  t h e i r  r i g h t  t o  a n y  

u n u t i l i z e d  r e s e r v a t i o n s  b y  t h e  A l a s k a  R i g h t - o f - W a y  

A c t  o f  1 9 6 6 .

Date: M a r c h  7, 1 9 8 5

Reply to
Attn, ol: H R W - A K  

0 1 3

6. T h e  F e d e r a l  G o v e r n m e n t  r e l i n q u i s h e d  t h e i r  r i g h t  t o  

a n y  u n u t i l i z e d  r e s e r v a t i o n s  b y  S e c t i o n  1 3 8  o f  t h e  

F e d e r a l - a i d  H i g h w a y  A c t  o f  1 9 7 0 .



----------

Mr. Morehead -2- March 7, 1985

P L O :  1.  E s t a b l i s h e d  a w i t h d r a w a l  f r o m  P u b l i c  d o m a i n  w h i c h  w a s

s u b s e q u e n t l y  c h a n g e d  t o  a n  e a s e m e n t  a n d  e s t a b l i s h e d  a n d /  

o r  r e v i s e d  c o r r i d o r  w i d t h s  b y :

E x e c u t i v e  O r d e r  9 1 4 5  d a t e d  4 / 2 3 / 4 2 .

P L O  1 2  d a t e d  7 / 2 0 / 4 2

P L O  8 4  d a t e d  1 / 2 8 / 4 3

P L O  2 7 0  d a t e d  4 / 5 / 4 5

P L O  3 8 6  d a t e d  7 / 3 1 / 4 7

P L O  6 0 1  d a t e d  8 / 1 0 / 4 9

P L O  7 5 7  d a t e d  1 0 / 1 6 / 5 1

S e c r e t a r i a l  O r d e r  2 6 6 5  d a t e d  1 0 / 1 6 / 5 1

A m e n d m e n t  # 1  t o  2 6 6 5  d a t e d  7 / 1 7 / 5 2

A m e n d m e n t  # 2  t o  2 6 6 5  d a t e d  9 / 1 5 / 5 6

P L O  1 6 1 3  d a t e d  4 / 7 / 5 8

T h e  a b o v e  w e r e  i s s u e d  b y  t h e  E x e c u t i v e  B r a n c h  r a t h e r  t h a n  

t h e  C o n g r e s s .

2. T h e y  e s t a b l i s h e d  t h e  o r i g i n a l  c o r r i d o r  f o r  t h e  A l a s k a  a n d  

G l e n n  H i g h w a y s .  T h e y  w i t h d r e w  f r o m  P u b l i c  D o m a i n  a

S £ e c i f i c  w i d t h _ c o r r i d o r  a l o n g  e x i s t i n g  h i g h w a y s .  T h e y

c h a n g e d  t h e  w i t h d r a w a l s  t o  e a s e m e n t s .

3. T h e  w i t h d r a w a l s  o r  e a s e m e n t s  w e r e  n o t  i d e n t i f i e d  i n

p a t e n t s  i s s u e d  b y  t h e  F e d e r a l  G o v e r n m e n t  n o r  w e r e  t h e y  

r e c o r d e d .

4. T h e  w i t h d r a w a l s  o r  e a s e m e n t s  w e r e  n o t  a f f e c t e d  b y  t h e

A l a s k a  R i g h t - o f - W a y  A c t  o f  1 9 6 6  o r  S e c t i o n  1 3 8  o f  t h e

F e d e r a l - A i d  H i g h w a y  A c t  o f  1 9 7 0 .  T h e  h e a r i n g s  a n d  

i n t r o d u c t o r y '  r e m a r k s  p e r t a i n i n g  t o  t h e s e  p i e c e s  o f  

l e g i s l a t i o n  a l w a y s  r e f e r r e d  t o  4 8  U S C ,  S e c t i o n  3 2 1 d  o r  t h e  

" 4 7  A c t "  w i t h  n o  m e n t i o n  o f  P u b l i c  L a n d s  O r d e r s .

I n  s u m m a r y ,  t h e  " 4 7  A c t "  r e s e r v e d  a r  a r e a  f r o m  t h e  l a n d  p a t e n t e d  

b u t  d i d  n o t  i d e n t i f y  w h e r e  it  w a s .  T h e  P L O  1 s c r e a t e d  a n  e a s e m e n t

o v e r  t h e  l a n d  a n d  l o c a t e d  i t  b y  d e s i g n a t i n g  t h e  h i g h w a y  n a m e  a n d

c o r r i d o r  w i d t h .

T h e  q u e s t i o n  o f  p a y m e n t s  a n d  r e i m b u r s e m e n t  w a s  r a i s e d  b u t  n o t

s u f f i c i e n t l y  a n s w e r e d .

P r i o r  t o  1 9 6 6 :

t h e  S t a t e  o f  A l a s k a  d i d  n o t  p a y  f o r  l a n d  u t i l i z e d  u n d e r

p r o v i s i o n s  o f  t h e  " 4 7  A c t "  o r  w i t h i n  t h e  P L O  c o r r i d o r s .  S i n c e

t h e r e  w a s  n o  e x p e n s e ,  t h e r e  w a s  n o  f e d e r a l - a i d  r e i m b u r s e m e n t .
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F r o m  1 9 6 6  t o  1 9 7 0 :

t h e  S t a t e  o f  A l a s k a  p a i d  f a i r  m a r k e t  v a l u e  f o r  r i g h t - o f - w a y  

c o v e r e d  b y  t h e  ”4 7  A c t 11 b u t  t h e r e  w a s  n o  f e d e r a l - a i d  

r e i m b u r s e m e n t  f o r  t h e s e  e x p e n s e s  ( s e e  a t t a c h e d  l i s t i n g  o f

p a r c e l s  a n d  a m o u n t s  e x p e n d e d  p r i o r  t o  5 / 1 / 6 7 ) .

T h e  S t a t e  o f  A l a s k a  d i d  n o t  p a y  f o r  l a n d  w i t h i n  t h e  P L O

c o r r i d o r s .

F r o m  1 9 7 0  t o  t h e  p r e s e n t

t h e  S t a t e  o f  A l a s k a  h a s  p a i d  f a i r  m a r k e t  v a l u e  f o r  r i g h t - o f -  

w a y  c o v e r e d  b y  " 4 7  A c t "  a n d  f e d e r a l - a i d  f u n d s  h a v e

p a r t i c i p a t e d  i n  t h e  e x p e n s e .

T h e  S t a t e  o f  A l a s k a  h a s  n o t  p a i d  f o r  l a n d  w i t h i n  t h e  P L O

c o r r i d o r s .

A t t a c h m e n t



M E M O R A N D U M S t a t e  o f  A l a s k a
W i l l i a m  J. N i e m i

TO: I n t e r i m  R e g i o n a l  A d m i n i s t r a t o r

F e d e r a l  H i g h w a y  A d m i n i s t r a t i o n  

J u n e a u FILE NO: 2 3 - 2 9 0 0

DATE: M a y  1, 1 9 6 7

A T T N :  C a l v i n  R i n g g e n b e r g

R e g i o n a l  R / W  O f f i c e r

f r o m : D i c k  C h i t t y

s u b j e c t : S m a l l  T r a c t s  a n d  R i g h t  of  W a y  A c t

C h i e f  R i g h t  o f  W a y  A g e n t  

D e p a r t m e n t  of  H i g h w a y s  

J u n e a u

W e  h a v e  e n c l o s e d  a  c o p y  of o u r  l i s t i n g  o f  p a r c e l s  f o r  w h i c h  l a n d  p a y m e n t s  

h a v e  b e e n  m a d e  i n  a c c o r d a n c e  w i t h  t h e  S t a t e  S u p r e m e  C o u r t  O p i n i o n  N o .  3 2 2  

f o r  S m a l l  T r a c t s  as w e l l  as  t h e  R i g h t  o f  W a y  A c t  as  p a s s e d  b y  t h e  1 9 6 6  

L e g i s l a t u r e .  T h e  l i s t i n g  as s u b m i t t e d  is s u b j e c t  t o  c h a n g e  as i t  h a s  b e e n  

n e c e s s a r y  to  o b t a i n  a d d i t i o n a l  title' i n f o r m a t i o n  o n  s o m e  p r o j e c t s  a n d  p a r c e l s .

A d d i t i o n a l  l i s t i n g s  w i l l  b e  f u r n i s h e d  o n  a  m o n t h l y  b a s i s  a s  r e q u e s t e d  i n  y o u r  

m e m o r a n d u m  o f  A p r i l  7, 1 9 67.

A t t a c h m e n t s :  As  s t a t e d
TO



S - 0 4 6 1 (1)

S - 0 4 9 0 (2)

PROJECT______

SUBJECT SUBJECT
T O

P A R C E L ________ 47  A C T  S M A L L

10 X

16 X

4 X

30

12

15

17

20

32

2 4

7 2 L X

11

18

23

3 4

4 X

9

10

13

14

16

19

21

22

25

26

27

28

29

31 \

33

70 X

7 0 C X

7 0 D X.

72 X

62

63 X

6 3 A X

6 3 B X

66 X

69 X

7 0 A X

70B X

7 2 B X

72E X

72H X

7 2 J X

T O

T R A C T  A C T L A N D D A M A G E S

$ 2 , 3 0 0 . 0 0  

6 2 5 . 0 0  

6 5 . 0 0

X 1 7 6 . 4 0

X 2 0 5 . 8 3

X 2 0 6 . 2 5

X 1 6 5 . 0 0

X 2 0 6 . 2 5

X 1 3 9 . 6 5 $ 1 , 8 0 0 . 0 0

X 1 7 3 . 2 5

2 , 2 2 6 . 0 0 1 , 0 0 0 . 0 0

X 1 6 5 . 5 3

X 2 4 7 . 5 0

X 1 2 3 . 2 5

X 1 4 7 . 5 0

7 7 2 . 8 7

6 6 . 5 3

X 2 0 9 . 1 0

X 2 0 8 . 0 0

X 1 6 5 . 0 0

X 2 0 6 . 2 5

X 2 4 7 . 5 0

X 2 0 6 . 2 5

X 1 7 3 . 2 5

X 1 7 3 . 2 5

X 1 7 3 . 2 5

X 1 5 1 . 8 0

X 1 5 1 . 8 0

X 1 7 3 . 2 5

X 1 7 4 . 3 0

X 1 3 9 . 6 5

X 2 0 0 . 4 0

1 , 8 9 8 . 2 0

8 2 5 . 0 0

1 2 7 . 6 0

7 , 3 8 ^ . 5 0

X 2 . 2 2 5 . 0 0  

3 , 0 0 0 . 0 0

1 3 2 . 0 0

7 5 . 0 0

2 . 3 5 0 . 0 0

3 . 0 3 8 . 0 0

1 . 1 2 5 . 0 0  

8 0 0 . 0 0

7 0 . 0 0

2 4 0 . 0 0

2 2 9 . 0 0

4 5 9 . 0 0 1 7 7 . 0 0

7 4 0 . 0 0 2 3 0 . 0 0



TO TO
PROJECT PARCEL 47 ACT SMALL TRACT ACT LAND

S-0490 (2) 72M X $1,042.50
72G X 330.00
72N X 341.00
72k X 330.00
72A X 975.00
65 X 1,682.00
72F X 354.00
72d X 1,050.00
59 X 650.00
67 X 150.00

S-0501 (1) 30 X 1,250.00
7

15
X
X

137.84
193.42

17 X 195.05
26 X 368.47
14 X 194.23
21 X 255.80

6 X 289.70
16 X 195.86
23 X 239.89
24 X 276.85

S-0512(2) 1109 X 629.75
X
X

755.70
2,516.33

1111 X 755.70
1114 X 629.75
1402 X 629.75
1120 X 7,000.00

S-0547 (6) 16 X 1,222.84
/j/.&  Od's & tc/ ^  , X 1,023.56

10
I 22 
'  4 X

X
X

586.73
6,263.75

34.50
9 X 925.65

11 X 806.70
12 X 648.00
14 X 970.00
15 X 562.50
19 X 1,056.00

S-0520 (8) 5A X 475.00
X 790.00

f^ewe-/ La6- ^ ) 20 X 1,700.00
5 X 1,500.00
5C X 545.00
5D X 1,625.00
8 X 1 , 100.00

10 X 1,450'.00
4 X 875.00
7 X 650.00

DAMAGES 

$ 500.00

135.00

4,980.96



•V

.

PROJECT PARCEL

12S-0549(l) ...
&*-c 13

^ Mr ‘k  / ' ^  l i s

17
18 
19

S-0959 (1)

/•Jty£asd^

12
15
16a
17A
20A
21
22
23
28
29

S-0970(2)
/■/-/ /c- JKi

6
7

&*c/^Tum̂ jLu j ^  

15
17
18 
22
23
24 
24A 
28

1-021-1(3) 096
M M ir  4̂) S*/<6iC-4
F-021-1(14) 6
/Jt/ncr JS'tree/z /  7

A 9
22 
23 
25
27
28 
20 
21 
20A 
17 
18A

26 & 27A

- 3 -

SUBJECT 
TO 

47 ACT

SUBJECT
TO

SMALL TRACT ACT L A N D

X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X
X
X
X

X
X
X
X
X
X
X
X
X
X
X
X
X
X
X

$ 276.00
296.22
296.22
265.88
265.88
296.22
296.22 
463.59

33.43
40.80
41.15
29.48

570.06
223.52
186.00
165.76
56.65
54.79

116.76
275.04

1,342.00
2,044.50

16.63
32.55
26.39

1,252.80
1,037.70

494.96
186.90

1,276.92

1,623.65

1.323.00
652.40
652.40 

1,401.Go
320.00

3.431.00
5.813.00 
3,440.98 
1,197.70
2.070.00

241.00 
35.00

2.314.00
384.00 

1,128.57

D A M A G E S



P R O J E C T

F -0 6 2 -4 ( l l)  29
•5/lAetJ (Lr<ic. . jg, 31

£ic/io« A fS  28
(G .+ L « a )  30

' 32
33

F-0S5-8(5) 13
”~*7uajUjk. Guiles-

SUBJECT
TO

X
X

X
X
X
X

?9o6.85 
765.50 
903.87 
440.00 
529.65 
701.80

5,252.00

/  a it x & v J  ^ t

. t y  C - 7 / - / 7

,3y / / S j  0 -S 3



PERCENTAGE OF AREA SUBJECT TO PLO TAKINGS WITHOUT

COMPENSATION.

Due t o  t h e  l i s t i n g  A la s k a  Supreme C o u r t  c a s e s  i n d i c a t i n g  

t h a t  l a n d  h o m e s te a d e d  a f t e r  A u g u s t  10, 1949 may h a v e  t h e

e a s e m e n ts  t a k e n  w i t h o u t  c o m p e n s a t io n ,  t h e  f o l l o w i n g  a r e  b e s t
*

g u e s s  e s t i m a t e s  o f  l a n d  i n  t h e  f o l l o w i n g  a r e a s  t h a t  w ould  b e  

s u b j e c t  t o  t a k i n g  w i t h o u t  c o m p e n s a t io n :

A n ch o rag e  -  60%—75%

K en a i  -  90%

F a i r b a n k s  -  5%-10%

J u n e a u  -  5%—10%

As you  can  s e e  i n  t h e  A n ch o rag e  and K e n a i  a r e a s ,  t h i s  means 

t h a t  t h e  m a j o r i t y  o f  t h e  l a n d  b o r d e r i n j  t h e s e  r o a d s  may b e  t a k e n  

w i t h o u t  a n y  c o m p e n s a t io n  w h a t s o e v e r .



A p o i n t  w a s  m a d e  a t  t h e  H e a r i n g  3 - 6 - 8 5  f o r  S e n a t e  B i l l  1 4 1

t h a t  b a n k s  r e q u i r e d  i n s u r a n c e  p o l i c i e s  o n  m o s t  o f  t h e  u r b a n  

t r a n s a c t i o n s .  H o w e v e r ,  t h e r e  i s  a  b a s i c  d i s t i n c t i o n  b e t w e e n  a n  

o w n e r ' s  p o l i c y  a n d  a  b a n k ' s  p o l i c y  k n o w n  a s  a  m o r t g a g e e ' s  

p o l i c y .  T h e  o w n e r ' s  p o l i c y  i n s u r e s  t i t l e  t o  b e  i n  t h e  n a m e  o f  

t h e  f e e  o w n e r  o f  t h e  p r o p e r t y ,  e . g .  J o h n  S m i t h .  T h e  m o r t g a g e e ' s  

p o l i c y  d o e s  n o t  i n s u r e  t i t l e  i s  h e l d  i n  a n y  p a r t i c u l a r  p e r s o n ,  

b u t  o n l y  i n s u r e s  t h a t  t h e  m o r t g a g e  t o  t h e  b a n k  h a s  a  c e r t a i n  

p r i o r i t y  a s  t o  o t h e r  r e c o r d e d  i n s t r u m e n t s .  M a n y  t i m e s  a n  o w n e r  

p a y s  f o r  a  m o r t g a g e e ' s  p o l i c y ,  b u t  d o e s  n o t  p a y  f o r  a n  o w n e r ' s  

p o l i c y  w h e r e b y  h e  i s  n o t  i n s u r e d  a n d  i n  f a c t  i f  l o s s  o c c u r s  t o  

t h e  l e n d i n g  i n s t i t u t e ,  t h e  t i t l e  i n s u r a n c e  c o m p a n y  m a y  s u e  t h e  

o w n e r  u n d e r  t h e  d o c t r i n e  o f  s u b r o g a t i o n  t o  r e c o v e r  a n y  l o s s e s .  

O f t e n  t i m e s ,  a  m o r t g a g e e ' s  p o l i c y  i s  t h e  o n l y  o n e  a c q u i r e d  a n d

t h a t  o w n e r ' s  g o  u n i n s u r e d  a s  t o  t h e i r  p r o p e r t y .  T h i s  i s

e s p e c i a l l y  t r u e  i n  m o r e  r u r a l  a r e a s .

i *

O W N E R S  V. M O R T G A G E E ' S  T I T L E  I N S U R A N C E  P O L I C Y

.
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N o v e m b e r  1 9 ,  1 9 8 4

T h e  H o n o r a b l e  F r a n k  M u r k o w s k i  
U n i t e d  s t a t e s  S e n a t e  
3 1 7  H a r t  B u i l d i n g  
W a s h i n g t o n ,  DC 2 0 5 1 0

3 ) 1 1 1 0 ^ 1 ^

• U  <saj lsss

GROH, EGGERS & PRICE

D e a r  F r a n k s

I  h a v e  b e e n  i n f o r m e d  t h a t  r e p r e s e n t a t i v e s  o f  t h e  A l a s k a  L a n d  
T i t l e  A s s o c i a t i o n  (ALTA) m a y  a s k  y o u  to  c o n s i d e r  i n t r o d u c i n g 
l e g i s l a t i o n  c o n c e r n i n g  h i g h w a y  e a s e m e n t s c r e a t p . d  h y  p u b l i c  
l a n d  o r d e r s  a n d  d e p a r t m e n t  o r d e r s  i s s u e d  b y  t h e  D e p a r t m e n t  
o f  I n t e r i o r  f r o m  1 9 4 3  t h r o u g h  1 9 5 8 .  I  am  w r i t i n g  t o  l e t  y o u  
k n o w  o f  o u r  s t r p Q g ^ p p n s i t X o n  t o  s u c h  l e g i s l a t i o n ,  f o r  t h e  
r e a s o n s  d e t a i l e d  b e l o w ^

T h e  c e n t r a l  i s s u e  i s  w h e t h e r  e x i s t i n g  S t a t e  a n d  f e d e r a l  
s t a t u t e s  l i m i t  t h e  S t a t e ' s  r i g h t  t o  u t i l i z e  p u b l i c  r o a d  
e a s e m e n t s  g r a n t e d  b y  p a r t i c u l a r  p u b l i c  l a n d  o r d e r * ,  a n d  
d e p a r t m e n t  o r d e r B .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  c l e a r l y  
d i s a g r e e d  w i t h  A ^ T A ’ s  v i e w  t h a t  e x i s t i n g  l a w s  ( t h e  A l a s k a  
R i g h t - o f - W a y  A c t  o f  1 9 6 6  a n d  A S  3 4 . 1 5 . 2 9 0 )  p r o h i b i t  t h e  
S t a t e  f r o m  u t i l i z i n g  t h e  p o w e r s  g r a n t e d  i n  P u b l i c  L a n d  O r d e r  
6 0 1  a n d  D e p a r t m e n t  O r d e r  2 6 6 5  t o  e x p a n d  o r  w i d e n  p u b l i c  
r o a d s .  I n  J a n u a r y  1 9 8 4 ,  t h e  U . S .  S u p r e m e  C o u r t  d e n i e d  
a l t a ’ s  r e q u e s t  t o  r e v i e w  t h e  A l a s k a  S u p r e m e  C o u r t  d e c i s i o n .

W i t h  s t a t e h o o d ,  t h e  r o a d  p o w e r s  o r i g i n a l l y  g r a n t e d  b y  a  
s e r i e s  o f  D e p a r t m e n t  o f  I n t e r i o r  p u b l i c  l a n d  o r d e r s  a n d  
d e p a r t m e n t  o r d e r s  w e r e  t r a n s f e r r e d  t o  t h e  S t a t e .  I n  1 9 6 6 ,  
t h e  A l a s k a  L e g i s l a t u r e  l i m i t e d  t h o s e  p o w e r s .  T h e  A l a s k a  
L e g i s l a t u r e  h a s  r e c e n t l y  c o n s i d e r e d  l e g i s l a t i o n  f u r t h e r  
l i m i t i n g  t h o s e  p o w e r s  b u t  h a s  n o t  a c t e d  o n  i t  t o  d a t e .
We b e l i e v e  t h a t ’ f e d e r a l  l e g i s l a t i o n  i n  t h i s  a r e a  w o u l d  b e  a n
u n w a r r a n t e d  i n t r u s i o n  i n t o  m a t t e r s  b e s t  a d d r e s s e d ,  
n e c e s s a r y ,  a t  t h e  S t a t e  l e v e l .

T h e  A l a s k a  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a c i l i t i e s  e s t i m a t e s  t h a t  t h e  t o t a l  m o n e t a r y  i m p a c t  t o  t h e  
S t a t e ' s  r o a d  p r o g r a m  c o u l d  u l t i m a t e l y  r e a c h  s e v e r a l  h u n d r e d  
m i l l i o n  d o l l a r s  i f  t h e  A LTA  p r o p o s a l  w e r e  e n a c t e d .



T h e  H o n o r a b l e  F r a n k  M u r k o w s k i  P a g e  T w o
N o v e m b e r  1 9 ,  1 9 8 4

P r o p e r t y  o w n e r s  p u r c h a s e  t i t l e  i n s u r a n c e  p r e c i s e l y  t o  
p r o t e c t  t h e m s e l v e s  f r o m  t h e  p r o b l e m s  p r e s e n t e d  b y  t h e  
p r e s e n t  s i t u a t i o n .  T o  e n a c t  l e g i s l a t i o n  a b s o l v i n g  t h e  t i t l e  
i n d u s t r y  o f  i t s  r e s p o n s i b i l i t i e s  f o r  t h i s  i s s u e  w o u l d  s i m p l y  
s h i f t  t h e  c o s t s  t h a t  t h e  p r i v a t e  e n t i t y  h a s  a g r e e d  t o  b e a r  
b y  c o n t r a c t  o n  t o  t h e  p u b l i c .

T h e  A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  t h i s  m a t t e r  a l s o  
d e t e r m i n e d  t h a t  t h e  p u b l i c a t i o n  o f  t h e  D e p a r t m e n t  o f  t h e  
I n t e r i o r  o r d e r s  i n  t h e  F e d e r a l  R e g i s t e r  p r o v i d e d  p r o p e r  
n o t i c e  a n d  t h a t  t h e  t i t l e  i n d u s t r y  s h o u l d  h a v e  b e e n  
c o g n i z a n t  o f  t h e  e f f e c t  o f  t h e  o r d e r s .  I t  s h o u l d  b e  n o t e d  
t h a t  t i t l e  c o m p a n i e s  n o w  e x e m p t  t h e s e  r i g h t s - o f - w a y  f r o m  
t h e i r  i n s u r a n c e  p o l i c i e s .  C o n s e q u e n t l y ,  t h e y  h a v e  a l r e a d y  
t a k e n  s t e p s  t o  l i m i t  t h e i r  c o n t r a c t u a l  l i a b i l i t y .

I  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  o u r  v i e w s .  P l e a s e  l e t  m e  
k n o w  i f  y o u  h a v e  a n y  q u e s t i o n s  o r  c o m m e n t s .

S i n c e r e l y ,

B i l l  
G o v e r n o r

c c :  T h e  H o n o r a b l e  T e d  S t e v e n s
U n i t e d  S t a t e s  S e n a t o r

i t
T h e  H o n o r a b l e  D o n  Y o u n g  
U n i t e d  S t a t e s  R e p r e s e n t a t i v e

T h e  H o n o r a b l e  N o r m a n  G o r s u e h  
A t t o r n e y  G e n e r a l

i

T h e  H o n o r a b l e  R i c h a r d  K n a p p  
C o m m i s s i o n e r
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s

M r .  J o h n  W.  K a t z
D i r e c t o r ,  W a s h i n g t o n  D . C .  O f f i c e
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July 24, 1047
 |H. R. 1554]
U’ublx Law 22U)

Alaska.

48 U. S. C. }} 321a- 
327.

Reservation of right- 
of-way for roads, etc.

Payment for voluo 
of crops, etc.

PUBLIC LAWS—CIlS. 313—1515—JULY 24, 1917 [01 Stat.

[CHAPTER 313]
AN ACT

To amend the Act entitled "An Act providing for the transfer of the duties 
authorized and authority conferred by law upon the board of road commis­
sioners in the Territory of Alaska to the Dcpr.rtnient of the Interior, nnd for 
other purposes", approved Juno 30, 1932.

B e  i t  e n a c t e d  b y  t h e  S e n a t e  a n d  H o u s e ,  o f  R e p r e s e n t a t i v e s  o f  t h e  

U n i t e d  S t a t e s  o f  A m e r i c a  i n  C o n g r e s s  a s s e m b l e d , That the act entitled 
“An Act providing for the transfer of the duties authorized and 
authority conferred by law upon the board of road commissioners in 
the Territory of Alaska to the Department of the Interior, and for 
other purposes”, approved June 30, 1932 (47 Stat. 44G), is hereby 
amended by adding at the end thereof the following new section: 

“Sec. 5. In all patents for lands hereafter taken up, entered, or 
located in the Territory of Alaska, and in all deeds by the United 
States hereafter conveying any lands to which it may have reacquired 
title in said Territory not included within the limits of any organized 
municipality, thero shall be expressed that there is reserved, from the 
lands described in said patent or deed, a right-of-way thereon for 
roads, roadways, highways, tramways, trails, bridges, and appurtenant 
structures constructed or to be constructed by or under the authority 
of the United States or of any State created out of the Territory of 
Alaska. When a right-of-way reserved under the provisions of this 
Act is utilized by the United States or under its authority, the head 
of the agency in charge of such utilization is authorized to determine 
and make payment for the value of thn crops thereon if not harvested 
by the owner, and for the value of any improvements, or for the cost 
of removing them to another site, if less than their value.”

Approved July 24, 1947.

F E D E R A L .  M D  l\CT -  tflt>

ALASKAN ASSISTANCE

Sec. 138. (a )  Subsection (b) of section 7 of the  Federa l  Aid 
H ighw ay Act of 1966 is amended to read  as follows:

" (b )  There is hereby authorized to be appropria ted  fo r  construc­
tion of Federal-aid  highways of the  S ta te  of Alaska, out of the 
H ighw ay T ru s t  Fund and in addition to funds  otherwise made avail­
able to the S ta te  of Alaska under t i t le  23, United S ta tes  Code, $20,-

43. 23 U.S.C.A. 5 307(b). 44. 23 U.S.C.A. 5 606.

2028

000,000 fo r  each of the  fiscal years  ending Ju n e  30, 1972 and  Ju n e  
30, 1973.”

(b )  Any right-of-way fo r  roads, roadways, highways, t ram w ays, 
t ra ils ,  bridges, and a p p u r te n a n t  s t ru c tu re s  reserved by section 321 
(d)  of t i tle  48, United S ta tes  Code (61 Stat. 418, 1947), no t utilized 
by the  United S ta tes  or by the S ta le  or te r r i to ry  of A laska p r io r  to 
the date  of enac tm en t hereof, shall be and hereby is vacated  and 
re linquished  by the United S tates to the end and in ten t  t h a t  such 
reserva tion  shall  merge w ith  the  fee and be forever extinguished.

FEDERAL h O T S  OF m i  s; m o



H I G H W A Y  R I G H T - O F - W A Y

II. T h r o u g h  R o a d s

a. R i c h a r d s o n  H i g h w a y

b . G l e n n  H i g h w a y

c. H a i n e s  H i g h w a y

d. S e w a r d - A n c h o r a g e  H i g h w a y  ( e x c l u s i v e  of t h a t  p a r t  t h e r e o f  w i t h i n  

b o u n d a r i e s  o f  t h e  C h u g a c h  N a t i o n a l  F o r e s t )

I. A l a s k a  H i g h w a y

e. A n c h o r a g e - L a k e  S p e n a r d  H x g n w a y

f. F a i r b a n k s - C o l l e g e  H i g h w a y

III. F e e d e r  R o a d s

a. Abbenrt R o a d

b. T a y l o r  H i g h w a y

c. P a l m e r - M a t a n u s k a - W a s i l l a -  

K n i k  R o a d

d. G l e n n  H i g h w a y  J u n c t i o n - F i s h o o k  

J u n c t i o n - W a s i l l a - K n i k  R o a d

e. S l a r . a - N e b s a n a  R o a d

f. U n i v e r s i t y - E s t e r  R o a d

g. K e n a i  J u n c t i o n - K e n a i  R o a d

h. M a n l e y  H o t  S p r i n g s - E u r e k a  R o a d

i. P a x o n - M c K i n l e y  P a r k  R o a d  

j . I d i t a r o d - F l a t  R o a d

IV. L o c a l  R o a d s  ( u n i d e n t i f i e d  b y  n a m e ;  

r i g h t - o f - w a y )

k. N o r t h  P a r k  B o u n d a r y -  

K a n t i s h n a  R o a d

1. N o m e - C o u n c i l  R o a d

m. S e w a r d  P e n i n s u l a - T r a m  R o a d

n. N o r t h w a y  J u n c t i o n -  

A i r p o r t  R o a d

o. P a l m e r - F i n g e r  L a k e -  

W a s i l l a  R o a d

p. C e n t r a l - C i r c l e  H o t  S p r i n g s -  

P o r t a g e  C r e e k  R o a d

q. S t e r l i n g  L a n d i n g - O p h i r  R o a d

r. D i l l i n g h a m - W o o d  R i v e r  R o a d

s. N o m e - B e s s i e  R o a d

feet e i t h e r  s ide of cen ter  line

L-I'S'T o p

T r t R O O6Vr %
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>-v> ■•jTrr.OTIEREAS. t  certificate of the Land Office at Inc ho rage
■ - * I* now rf.puitcd in the Bureau o f Land Management. whereby it appear* that pursuant to the act o f 

•Congrcsanf June 1 , 1938 (52 S t a t .  6 09 ), na nooiided by  th e  A c t  o f  J u ly  1A, 19Z5 (59  ‘
x riafacxaJtxj«JVtA*ag x a t c bca oo« t o c ti aoiJ3Cc ^ ta t. Z 6 7 ), th e  c l n l n  o f  V e rr cn  Lenr.e L o fa te d t  

_ - haa been established and that the requirements o f law pertaining to  the claim have been met, for the 
. folk)* ing-dcacribcJ land:

S w o rd  M erid ian , ,'la ska ,

R. 3

y„: . , .

V ■ 1 \ ' ’ • . ■ . ' ' * : '■
'%• • ‘ * •*' VK'it •

• The  area dcicribed contain! 2 ,50  acres, according lo the official plat o f  the aurvey o f  the i p
•aid land, on file in the Bureau of Land Management: dependent Resurvey o f f i c i a l l y  f i l e d  
A p r il I t .  1952. ' / .> 4

..VOIV K N O W  Y E .  That the U N IT E D  S T A T E S  O F  A M E R IC A , in consideration o f the prcmisea. >/ 
P O E S  H E R E B Y  C R A X T  unto the said claimant and to the heirs o f the aairi claimant the tract above 
described; T O  H A V E  A N D  T O  H O LD  the aame, together with all the rights, privileges, immunities, 
and appurtenances, o f whatsoever nature, thereunto belonging, unto the said claimant ami to the heir* 
and assigns of the said claimant forever; subject to (1 ) any vested and accrued water rights fo r min­
ing. agricultural, manufacturing, or other purposes, and rights to ditches and reservoirs used in runnce- 
tion with such water righta, as may be recognized and acknowledged by tlie local customs, taw*, and 
ikcisiona o f courts; (2 ) the reservation o f a right-of-way fo r ditches or canals constructed by II,' author­
ity o f the United States, in accordance with the act o f August 30. ISM  <26 S la t,  3DI. 13 I*. S. C . see.
313), and (3) the reservation of a right-of-way for roads, roadways, highways, tramways, trails, bridge* 
and appurtenant structures constructed or lo bJ constructed hr  or under auumruy ol the UnlllM hlntes 

. O r by any S la lc cTeatcd out o f the Territory of Alaska. In accordance wlUi the act ol Ju ly  2 1. IIMV (61 
S ta t, U S . 48 U. S. C .  sec. 32ld ). 'There is also reserved to Uic United .States a right-of-way for the 
ronstructiun o f railroads, telegraph and telephone lines, in accordance with section 1 o f the act o f Mareh 
12,1311 (38 S u t ,  303. AS II. S. C . sec. 303) E x ce p tin g  nnd r e s e rv in g ,  a ls o ,  to  th e  C n l te d  
S ta te s ,  a l l  o l ’ .  rua , nnd o th e r  n ln e m l d e n o s lts .  in  th e  land  so  p a te n te d , to g e th e r  
v l t h  th e  r l r h t  t o  p ro s p e c t  'o r .  n in e , end remove th e  sarxs e ce o rd in g  t o  th e  p r o v is io n s  
o f  sn id  A c t o f  June  1. 1938. T h is  p a te n t la  s u b je c t  t o  a r l r f c t - o f - u a y  n o t  ex ceed ing  
r t  o td th  for. roaduny and r u b i i c  u t t i i n e a  purooaes, lo  be J oca led  A long  ifce
sou th  nnd e a s t  b rundsrlea  o r  sa id  ia n d .   • :—r

i’aWTrla.* Ufito tno ■ n.'ou acutes. Its r-orzlttos or llcor«s>, the rl -ht ts or.tar 
uion, -ice-*—' or.d us-, an;.- -art nr all of sal.t lands for the yur-'-.sns -ro-ld-ii In the 
Act cf J-ino 10, 1920, (1-1 Stat, 13c>5) and eubjo-t to tho c-r.llt’.cns ar-.d ltr.ttaM-na 
of Sort!on Si; of said Act, _ar tcoar.dsd by ths Ant of Au-jst Cc, 15J5 (.’.9 Stat, Sfci).

1 i J3C0.

In  T estim o n y ’ W h e r e o f , the undersigned authorized officer o f 
the Bureau of Land Management, in accordance with the 
provisions of the A ct o f June 17,19-18 (62 StaL, J76 ). has, 
in the name o f the United State*, caused these letter* to be 
made Patent, and the Seal o f  the Bureau ti» be hereunto 
affixed.

G iv en  under my hand, in the Diirtrict o f Columbia, the 
FOURTH day of 0CV092R in the year o f
our Lord one thousand nine hundred and ? P . 7 < r / 5 
and o f the Independence of the United Slate* the one hundred 

^  and EIGHTIETH ,

Fo r  the Director, Bureau o f Land Management.

B y ------- ^J3jla1A.— ^--  -Y»v
Acting O k/, /v «*/«XXZX Section

Patent Number -

1C155' P h r T B N T  W I T H  3 9 '  R l f r H T - O F - W A T

R O W -  F P O / A  t i m  F e D g R A ( ,  K C T
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