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rural communities that have  historically depended or.

subsistence hunting ar.d fishing. Under this interpretation,
the board asserts that its criteria are consistent with the
legislature's intent.

The board13 argument reveals a fundamental

misconception about the structure of the 1973 subsistence

law. There are potentially two tiers of subsistence users
under AS 16.05.251(b). The fir3t tier includes all
subsistence users. Under the statute, all subsistence uses

have priority over 3port and commercial uses "whenever it is
necessary to restrict the taking of fish to assure the
maintenance of fish 3tocks on a sustained-yield basis, or to

assure the continuation of subsistence uses of 3uch

resources. ... " AS 15.05.251 (b) | f the statutory
priority given all subsistence wusers over commercial ard
sport users still results in too few fish for all

subsistence uses, then the board is authorized to establish
a second tier of preferred subsistence users based on the
legislative criteria expressed in AS 16.05.251(b), namely,
customary and direct dependence on the resource, local
residency, and availability of alternative resources.
Criteria like the ten criteria of 5 AAC 01.597(a)
could be used to distinguish first-tier general subsistence
U3ers from second-tier preferred subsistence users, aince

most of the criteria relate to either "customary and direct
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dependence” or "local residency,”™ two of the three criteria
set out in AS 16.05.251(b). However, before there 13 any
occasion to restrict subsistence fishing to second-tier
preferred subsistence users as distinct from all subsistence
users, tha board must make two findings. It must find: (&)
that it 1is necessary to restrict the taking of fish for
sustained-yield purposes; and (2) that eliminating sport and
commercial wuses will not assure the maintenance of fish
3tocks on a sustained-yield basis and, thu3, establishing a
priority among subsistence wusers is also necessary. The
board erred because it applied the ten criteria without
making these findings.

The board argues that the words ™"customary and
traditional™ in AS 16.05.940(23) authorize it to define
first-tier subsistence users by their area of residence. We
reject this argument for several reasons. First, the
argument 1ignores the two-tier structure of AS 16.05.251(b)
that dafines only the Second-tier subsistence user3 1in terms
of residency. IT the legislature had intended to define the
class of first-tier general subsistence users by area of
residence, it would not have expressed that factor with
respect to only the second tier of preferred subsistence
user3. Moreover, the phrase ‘"custcmary and traditional"”
modifies the word "uses™ 1in AS 16.05.940(23). It does not

refer to users. The 1978 subsistence law refers to
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"cusccmary wusers™ at cnly one point, when it defines the
preferred subsistence wusers of the 3eccr.d tier with the
three statutory criteria in AS 16.05.251(b).

The House Special Committee on Subsistence drafted

a letter of intent for House Bill 960ll that supports our

interpretation. With respect to AS 16.05.251(b) (which was

i 1 .
S 6 of House Bill 960) , 1"the letter of intent made clear

the priority to be given subsistence uses in general over
sport and commercial uses and explained the two-tier system
among subsistence users.

Sections six and sever.; These two sections,
wmch are virtually identical for the Boards
of Fisheries and the Board of Game, are
intended to statutorily set out the priority
given to subsistence wuse of fish and game

resources. . . . Further, these sections sec
forth a priority of users 1if restrictions are
needed because of the unavailability of
resources. The priority list 1is an attempt

to insure that those with the most dependence
upon the fish and game resources are the last
to be restricted.

IfT there is a need to restrict the
taking™ of fish or <came 1In order to avoid
damaging the fish stacks or game populations,
or in order to assure that subsistence users

may continue totake Tfish or game, 1t 1is the
intent of tha Committee that scores or
commercial use be rescrioted before

11« KB 960 becamethe 1373 subsistence law, ch.
151 SLA 1978.

12. Tha committee also intendedto provide a
priority for subsistence hunting in AS 15.05.255, as
indicated in & of HB 960.
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subsistence use. IT these restrictions are
inadequate, restricting of subsistence use as
well 1is authorized based upon the dependence
on the resource, the 1local residence of the
subsistence users, and the availability of
alternate resources.

%
(Emphasis added).

. Only in connection with AS 16.05.251(b) does the
le"ter of intent discuss applying residence criteria to
subsistence wusers, and it does so only with respect to
second-tier subsistence users. With ,respect to the

definition of subsistence uses in 817 of HouseBill 960

(now AS 16.05.940(23)), the letter of intent does net

suggest that the phrase "customary and traditional™ was
meant to describe users as well as wuses. The letter of
intent states-:- e

Section seventeen: Subsection (26) defines

what uses can be made of subsistence caught

fish and game. It allows it to be used for

direct personal or family consumption, for
barter as defined in subsection (27) and for
sharing the subsistence caught fish and game
with other persons. This, subsistence caught
fish and game which 1is shared can then only
be used for personal or family consumption*.
This subsection also broadens the definition
of family to include the extended family
situation.

The letter of intent clearly expressed the
legislative resolve to establish a priority for subsistence
use of fish and game. The 1973 subsistencelaw also
Increased the number of wuses qualifying as subsistence

fishing by including trade and barter,
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The beard basad 1its restrictive regulation, 5 AAC
01.597, on the words ‘"customary and traditional." The
legislature did not define these words in the 1973
subsistence law. In such a case, reference to legislative
history may provide an" insight into the legislature®s intent
and a statute®s weaning. North Slooe 3orcuch v. Sohio
Petroleum Coro., 535 ?.2d 534, 540 (Alaska 1978). In the

House floor debate an House Bill 960, Representative Cotton

r

introduced an amendment to delete the wcrd3 "customary and
traditional”™ from the statute. The floor manager of the
bill, Representative Anderson, opposed the amendment in the
following speech:

The two words are used in this" context to put
some guidelines around the uses of Alaska's
freedom of resources. What we were afraid
of, it was brought to our attention by people
who were concerned that this would leave the
field of the definition wide open. That
newcomers rust ccmir.c to the State of Alaska
would automatically be aoia to estaolish not
oniy residency in 30 days, but be able to cc
out and 3tats that chev have a custcmarv ana
traditional wuse of Alaska®s :isn anc came

tionai aisc is in recognition of a historical
use of fish and game for food, shelter, fuel,

clothing, tools, _transportation, etc. This
13 not onlv in conformance with the
aboriginal wuses, but also those that have
come in, these people who have come in
later. . . . [T]lhe nonnative people 1in the

Stats of Alaska have established customary
and traditional uses of Alaska'3 fish and
game resources Tfor subsistence puruose3. And
in order to give the Board of Fish and Game
more clarification in the area, we have come
up with the (inaudible) of customary and
traditional rather than leaving that section

-20-
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wide open. The desicn 1is not: to be restric—
tive but to provide guidelines and tnat Is"

basically what 1 reel and many . , . members
felt it was necessary in . . . adding or
retaining those two words ‘"customary* and

traditional."
(Emphasis added),

We consider statements made by a bill"s sponsor 1in
the course of legislative deliberations to be relevant evi—
dence when a court 1is trying to determine legislative 1in—
tent. Alaska Public Employees Association v. State, 525
P.2d 12, IS (Alaska 1974) . Anderson argued for the re—
tention of "customary and traditional”™ for use as a guide—
line. His major concern focused on the potential pressure
put on resources by newcomers. In his view, the words "cus—
tomary and traditional”™ recognised and protected a histor—
ical subsistence U3e by both native and non-native Alaskans.
The words were not intended to restrict subsistence use.

Another part of the House debate serves to clarify
the stétute's meaning. Representative Parr expressed con-—
cern that the board might use AS 16.05.251(h) to eliminate
Fairbanks residents from subsistence use. Some Fairbanks
residents often traveled to the Chitina Dip Net Fishery near
the Copper River for their fishing. Representative
Andersen responded to these concerns:

If we get into a condition where the fish

stock get3 down to the point wherethere 1is

no way that you can allow any take, the first

people that you are going to cut off are the
commercial and than the sports, first, and



then the last people that you are going to
cut off are the subsistence people who have
the greatest reliance on the resource. -
[ITf it were defined that dip net fishing
were for subsistence uses ar.d not for sale or
any other purpose, that would be allowed and
I would think that people from Fairbanks
would fall under these categories. I don"t
know where else they would go to . . . where
V ~peoole from Fairbanks make it a custom to co
.down to the Chitina area and if it was
determined that that resource was down to the
omt where only subsistence would be sl—
owed , those people would be taken care of
under this section. I donll see that it 1is
eliminating.

(Emphasis added).

In the House debate, Anderson attempted to assure
Parr that residents of urban Fairbanks could be considered
priority subsistence users. Contrary to the board"s inter—
pretation of the subsistence statutes, there is no 1in-—
dication that legislators understood the 1973 subsistence
law to restrict subsistence use to either a rural or a
community context. In fact, the House debate indicates that
the 1978 subsistence law was necessary to protect
subsistence uses as a priority use of Alaska®"s fish and game
resources. This intent is clearly expressed by the preamble
to the subsistence law:

[1]t 1is in the public interest to clearly

establish subsistence use as a priority use

or Alaskals fisn and game vresources ana co

recocmlre the needs, customs and traditions

of Alaskan residents. The legislature

further finds that beneficial use of those

resources by all state residents should be

carefully monitored and vregulated with as
much input as possible from the affected



r-CM

user3, ao that the viability of fish and came

resources is not threatened and so that

resources are conserved in a manner consis—

tent with the sustained yield principle.
(Emphasis added).

n The legislative history indicates that the
legislature 1intended to protect subsistence use, not linmit
it. The words "customary and traditional™ serve as a
guideline to recognize historical subsistence use by
individuals, both native and non-native Alaskans. In
addition, subsistence use is not strictly limited to rural
communities. For these reasons, the board"s 1interpretation
of "customary and traditional” as a restrictive ternm

conflicts squarely with the legislative intent.11

13. The board notes that the words "customary ant

traditional™ 1in the 1978 subsistence law were taken from S
703 of HR 39, 95th Congress, 2nd Session (1978), which
Congress passed in modified form 1in 1980 as the Alaska
National Interests Land Conservation Act (ANILCA), Public
Law No. 96-487, 16 ty.S.C. S 3113. Therefore, the board
argues- that the words in the Alaska act should have the same
meaning as the words in the federal act and limit
subsistence uses to residents of rural Alaska. We reject
this argument for several reasons. First, $ 703 of HR 39 in
its 1978 form did net contain the "rural Alaska residents"”
limitation now found 1in 16 U.S.C. s 3113. Second, the
Alaska House floor debate reveals that Representative
Anderson, the bill*s floor manager, wunderstood the 1978
subsistence law to allow the urban residents of Fairbanks to
qualify as general subsistence users. Finally, in the
preamble to the 1978 subsistence law, the Alaska Legislature
expressed 1its intent to "recognize the needs, customs and
traditions of Alaskan residents."” While the legislature
declared that beneficial use of fish and game resources "by

(Footnote Continued)
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XV. THE HOARD"S ADOPTION AND APPLICATION OF S AAC 01.557

We new turn to the board®s interpretation of the
197& subsistence law. In December 1930, the beard .-net to
examine the uses of salmon 1in Cook Inlet and to determine
which uses Would qualify for the subsistence use priority.
Tom Lonner, the director of the subsistence section cf the
Alaska Department of Fish and Game, presented the depart—
ment"s recommendations on the subsistence statute. Ke
suggested that the board begin its analysis of customary and
traditional uses with an assessment of user profiles and use
patterns on a case by case basis. Lonner noted that such
information was most lacking in the major Cock Inlet
subsistence fishery because of the rapid growth of
subsistence uses in recent years, and that obtaining such
information would be expensive.

The board did not follow Lonner*s suggested ap-

proach.14 After the board heard extensive testimony on

Tm
subsistence use, its ""-chairman appointed a committee, =
(Footnote Continued)
all state residents™ should be carefully monitored and
regulated, it did not express an intention to limit

3ubsister.ee uses to rural Alaska residents.

14. A board member, Nick Szabo, stated that the
board®3 limited budget prevented implementation of a case by
case approach.

15. Tha board stipulated in 1982 that it violated

(Footnote Continued)
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consisting of board members and staff, to identify
subsistence uses of salmon in Cook Inlet. The committee
drafted ten <criteria to identify subsistence uses and
presented them to the board.

Lonner worked with the committee to develop the
ten criteria and explained them to the board. He stated:
"These tenets here are . . . based on . . . the evidence
about four relatively self-contained communities. . . . If,
however, you have individual applicants, . - . this might
not suffice as a test-." Therefore, the board was fully
aware of the limitations of the proposed criteria.

At its March 1981 meeting, the board received fur—
ther testimony on uses of Cook Inlet salmon from the area
advisory committees and several individual witnesses. After
deliberation, the board decided to apply all of the ten
criteria "to determine which uses are customary and
traditional and therefore are eligible for the subsistence
priority." Only the L:fisheries associated with Tyonek,
English Bay and Port Graham met all ten criteria.

In its findings of fact, the board applied the ten
criteria to individuals such as Madison and Gjosund. In

particular, the individuals failed to meet the second

(Footnote Continued)
AS 44.62.310-12 (public meeting provision) at 1its Decembe:
1980 meeting.
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community, subcommunity or group having preponderant

19
concentrations of persons showing past use."* The board

found:

Although 3ome users have shown the existence
of a community of interest (e.g-, the
Kenaitce Tribe and the Xachemak Bay Subsis—
tence Group) / these parsons either are too
widely dispersed or are too heterogeneous to
be considered an identifiable community,

subcommunity or group. On the evidence
presented, the Board cannot conclude either
that activities are conducted 1In common or
that sharing or other group interchange
occurs in relation to the resource.

In other word3,an individual subsistence user (such as
Madison or Gjosund) would not qualify for a subsistence use
priority from the beard unless he were part of an

17
identifiable subsistence community or group. Gncer the

16. See 5 AAC 01.597 set out in n. 8 above.

17. In contrast, the Commercial Fisheries Intry
Commission issues commercial fishing permits on an
individual basis. See AS 16.43.250. We do not, however,

read the words "customary and traditional™ as a grant of
authority to the Department of Fish and Game and the Board
of Fisheries to 1impose a "grandfather™ rights system with
respect to subsistence users. Imposing an ecuitabie system
of grandfather rights 1is an extremely complicated task, as
Alaska"s experience with such a system 1in the commercial
salmon and herring fisheries has demonstrated. See AS
16.43.010-990 and the numerous, and ever increasing,
judicial decisions interpret g this act noted in the
annotations. Such a system would also be extremely
controversial. It is preposterous to 3UD?ose that the
legislature intended to create such a system merely by using

(Footnote Continued)



beard®s regulation, many individual wuser3 who have his—
torically depended on subsistence fishing are eliminated
from subsistence use at the outset.

The board®"s regulation, 5 AAC 01.597, is
inconsistent with the legislative intent to provide
guidelines for the protection of subsistence fishing. The
regulation exceeds the authority delegated to the board
because it operates too restrictively in its initial
differentiation between subsistence and non-subsistence
uses. Under a statute designed to protect subsistence uses,
the board has devised a regulation to disenfranchise many
subsistence users whose interests the statute was designed
to protect.

The decision of the two trial courts that 5 AAC
01.597 is consistent with AS 16.05.251(b) and AS

16.05.940(22) and (23) is REVSASED.

(Footnote Continued)

the words "customary and traditional™ 1in the definition
subsistence uses, with no more notice or jJuidance than
inherent in those worcl3.

- O
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QK INLET MANAGEVENT AREA SUBSISTENCE
HSHERY REPORT' 1972

General Information

L

Description of Area: The Cook Inlet area includes

all waters of Alaska in Cook Inlet and Resurrection
Bay north of Cape Douglas and west of Cape Fairfield,
including the Barren Islands. (Figure 1)

Species Utilized: All five species of pacific sal-
mon are utilized in the Cook Inlet area. Since 1962 «
cohos have made up 66 percent of the subsistence catch,
reds 20 percent, pinks 87, chums Sk and kings 0.2
percent. (Table 1) King crab, tanner crab, dungeness
crab, shrimp, smelt, herring, bottom fish, and clams
are also utilized for subsistence purposes. However,
few records are available on degree of utilization.

In actuality it is hard to define what constitutes
"sport fishing" and what constitutes "subsistence
fishing" +'or the above listed species.

Economc Conditions; No figures are available on the
ueraye income of those applying for subsistence per-
mits in the Cook Inlet area. It is the personal opin-
jon of the area management biologist that less than five
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TABLE 1

cook tI"LET SUBSISTENCE catch or SALMON, 1962-1971

NO. DID NOT
YEAR PERMITS RKPLY KTNCS REDS COHO CITUM ITNK TOTAL
1962 192 13 45 770 3574 391 417 5197
1963 229 13 29 859 2510 424 447 4269
1964 191 8 - 393 2463 207 368 3431
1965 190 28 - 484 2109 235 49 2927
1966 330 29 8 1656 3533 356 598 e 6151
1967 375 42 4 863 3105 213 73 4258
1968 356 54 10 1009 4201 236 1170 6626
1969 447 52 - 1518 2011 94 68 3691
1970 449 42 3 - 1218 3371 152 438 5182
1971 168 35 2 23 1697 7 44 1773
TOTALS 2,957 316 101 6,793 28,574 2,365 3,672 43,505

"SRCE.iT 100.0 10.7 0.2 20.2 65.7 5.4 8.4 100.0






or ten percent of the subsistence fishing in the
area is curried out by persons in such financial
positions that they actually have a legitimate need
of the resource harvested .in order to subsist, lhe
type of subsistence fishing found in the Cook Inlet
area could more appropriately be classified as
recreational or supplemental fishing. Many people
regard it as a form of sport fishing in which they
not only derive recreational benefits but at the
same time supplement their food stocks. Sone
people in the Cook Inlet area, natives and whites

! alike, because of either need or personal preferen:e,
?:,' are trying to maintain a "live-off-t.he land" life
i style. To these few, "subsistence” fishing may fail

into a need category and may play en important part
in their means of existing.

B. History of Fishery
1. Methods of Fishing: A variety of subsistence fishing

methods are used in the Cook Inlet area, as it is a

multi-species utilization area,

a.' Salmon: Set nets, seines and drift nets are

..currently used with set nets accounting for about
9 percent of the effort. Since statehood, all
subsistence salmon fishing has been in conformance

X
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witli commercial regulations and, therefore,

areas open and methods used have been identi-

cal to those in commercial fishing. Prior

to statehood, muct of fhe, sypsistence fishing,,
[fook place in salmon spawning streams with gear _
ranging from hookand lineto gill nets. Snagging
was one of the more popular methods.

Shellfish:  King crab, tanner crab, dungcness crab
and shrimp are taken with various forms of pots.
Most fishing takes place at or near the small hoat
harbors of llomer and Seward. Clams for subsistence
are taken by use of a clam shovel. The methods
currently used for taking shellfish species for
subsistence purposes do rot differ appreciably
from tilose used prior to statehood.

Smelt:  Both bill nets and dip nets havebeen used
in theCook Inlet area for taking smelt, however,
in 1972 dip nets became illegal gear for taking
smelt in the waters of the Kenai Peninsula. A
limited amount of hood and line snagging for smelt

also exists.



d. Freshwater species: The gear most commonly
utilized for freshwater species is small
inesh gill nets and seines. In the past, fish-
wneels and dip nets have also been used in fresh-
water.
Catches and Fishing Effort
a. Salmon: Salmon fishing is the only subsistence
fishing for which reliable catcii and effort data
exists and this data covers from 1952 to 1971 only.
During these years, a total of 2,957 subsistence
permits were issued and all but 315 were returned.
The total reported salmon catch from 1962 to 1971
A is as follows; 101 kings, 8,793 reds, 28,574 cohos,
2,265 chums, 3,672 pinks, for a total of 43,505 salmon.
The number of permits issued and the total catch
by species appears in Table 1 and is depicted in
graphic form ir. Figure 2.
b. Smelt: Catch data on smelt is only available
for the past two seasons. In 1971, there were
1,38/ smelt reported taken and in 1972, the re-
» ported catch was 8,542. Most effort has taken
place along the western shoreline of tin! Kenai
Peninsula and around Turnagin Arm.



The number of permits issued by year since 1969
appear below:

Year Salt Hater Kenai River Total

1969 150 1% ¢
1970 157 393 550
1971 % * %
1972 160 160

*Smelt permits not required for Kenai River.

c. Shellfish: No permits are required for taking
shellfish and, therefore, no records ore availa-
ble on effort or catch. Most effort occurs in
Kachemak arid Resurrection Bays.

d. Freshwater species: Relatively tew permits have
been requested for taking freshwater soecies and
most of these have been for Lake Louise and Tyone
Lakes. Whitefish comprise about 90 percent of the
catch,

3. Management Regulations: The following is a history of
subsistence regulations in Cook Inlet ‘rom 1943 to
1972,

1942 through 1950
No mention made in Cook Inlet section of commercial

fisheries regulations.
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ot T First mention in commercial regulations.

o Required notification of intention to take salmon
}’“f for perso i@l use, with statement of type of gear
e t0 be used, afe%, time," number of fish to he taken

} and intended disposition of fisli taken.

g Fish, Ship, and Campbell and Cottonwood

# Creeks closed to subsistence fishing,

* 1952

| No intent to take notification required. More

J streams closed, including all tributaries to Knik

Arm, W 1lo* Creek (tributary to Susitna), Campbell

2 Creek, and all “streams and laf.es of Kenai Peninsula

y that are tributary to Cook Inlet: Provided this

K sha™ nQt apply to fishing withj*o”hookamd”i ne

'f for personal use,

| ) (Apparently this was the first time many Cook

. Inlet streams were closed to use of nets for personal

use of fish.)
1953

T ‘ Above regulations same, plus added stipulation
e othat no personal use fishing allowed within 3C0 feet

€. v, of weirs and ladders.  Snagging was prohibited for
Sl the first time.

Mo
T 9
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Also, personal use fishing prohibited <ithin
500 yards of all other streams or lakes except with
hand rod, hook and line. Bay limit two (2) per day
per person.

And subject to laws regulating commercial fish-
ing 48 hours tefore and continuing 40 hours after
each fishing period. Except for fall season and/or
place greater than 25 miles from waters open to
commercial fishing.

In Knik Arm where 15 fathornJ® neJ? JA°
yardg apart, shall be operated, prior {0, Augyst 6,
only during hours open to commercial fishing in the
Northern district.
1954

Same as 1953 with additional sections that.
Commercial gear may be used for personal fishing

during any fall season,

Fishing allowed in Turnagain Arm east of a line

?B- - - nmnmwﬁﬁh --aniM HHBnaHBNK
between Hope and Indian, and.

- "I- itm miz@a—- — Sfc

Fishing allowed more than 5 miles upstrc<m
from tidewater on all streams and lakes of Co.k
Inlet drainage South and West of the Susitna liver
or South of town of Homer.

-1C-
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1555
General regulations and.
Coo Inlet regulations same as 1554

1955

Same as 1955 with aciJed restrictions. . .

Closed Kenai & Russian Rivers within 300 yards
of their confluence (this to 'Sportsmen').

Rod and line. . . limited take to two (2)
salmon over 15 inches, per person per day.

1957

General regulations samp as iSh5.

Cook Inlet about same except for limit on take
by rod and line fishermen ('. .not to exceed 10
inches'. . per person per day ty hook and line, and
not more than two (2) may exceed 16 inches').

1958

General same as 1957 plus.

A series of regulations dc/ised to try to curb
snagging. . including limiting :ize hooks and mak-
ing it illegal to use weights with multiple hooks.

Cook Inlet same us 1957.

1959

General same as 1958.

i



Cook Iniet —added restrictions that. . .per-
sonal use fishing be allowed in the main stem of
the Susitna R7ver above the town of Alexander.
with nets less than 30 feet and more than 100
yards from any other set net and from tributary
streams-- and identified with name and address of
owner.

And personal use fishing must be done in ‘con-
formance with commercial regulations (This closed
Knik Arm and Turnagain Arm).

Many Kenai Peninsula streams closed above
0>*rKers placed from 3 to 5 miles up from mouth
(Anchor, Deep Creek, Stariski and many others).

Added closure of Cooper Creek, Little Willow
Creek and Montana Creek. . And. . allowed 30 yards
of set nets for use in Knik Arm after August 9,
also Fish Creek closed July 21 (snaggers harrassing
red run).

General same as 1959.

Cook Inlet--personal use fishing to be allowed
on Northwest shore J<njjLj\nn_« . wifch nets 90 feet
or less and more than 500 vards from terminus of any
salron stream. . and conform to commercial open per-
jods In northern district. . and identified with name
ard address of owner.

-12-
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/ 1961
General same as 1960.

E Cook Inlet added open fishing season on clains,
crabs, and bottomfish. . all in conformance with

& commercial regulations,

° Salmon for subsistence was broken into dis-
tricts. . . apparently this did away with fishing
in main stem of Susitna River above Alex'ncor -(see

# subsistence regulations for northern district 1961)

’ 1962

{ General regulations added rcstrictions--person-

1 J al use fishing must be done B> permit only, issued

* by commissioner. . . limited subsistence catch to

1 individual regional regulations.

fA’ Cook Inlet— same as 196i.

| 1963

’ General reoulations--new re iulation--fish other
| ., than salmon may be taken at any time in any area

£ ofstate by any method except by use of explosives

y m ¢ or chemicals, except as hereinafter provided or as

liy provided in the Sport Fishing Regulations of the

| Department.

" ‘ + Cook Inlet—same as 1962.



General same as 1963.

Cook Inlet--new regulation--must have permit
for salmon and all catches by species, location
and date of catch must be reported. Freshwater
species except for trout, grayling, and char may
be taken for subsistence purposes via permit and
these permits be issued by commissioner or his.
representative when deemed warranted.

Also not more than 50 salmon be taken per
permit and subsistence fishing is prohibited in
any area closed to commercial fishing except for
parts of Knik Arm,

And all districts with exception of Quter
district, must have name and address of owner on
fishing gear. The Quter district regulations were
amended to conform with commercial regulations.

Another Cook Inlet regulation was amended--
sports fishing licenses required for clams and/or
bottom fish and crab pot floats will contain the
name of owner, ilo sex or size limitations on crab.
1965 through 1969

Outside of minor amendments and a few changes
in regulations in the different fishing districts,
personal use fishing regulations are about the same
for that period from 1965 to 1969.



1969

Cook Inlet--new regulations--

Restrictions:

(a) Subsistence fishermen taking herring
and smelt in the Kenai River must be physically
present at all times said net is being fished.

(b) A sports fishing license is required
when bottom fish are taken with fishing rod and
line.

(c) A sports fishing license is required
for the digging of razor clams.

Size Limits: There are no size or sex limi-
tations on crab.

1970

Cook Inlet--new regulations--

Salmon - The subsistence fishery on the North-
west of Knik Arn was deleted.

Smelt - In the Kenai River the length of gill
nets may not exceed 20 feet in length.

Smelt may be taken in that portion of the Kenai
River from its mouth upstream to the Soldotna bridge
from April 1 through May 3L,

15-
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Cook Inlet--new regulations--Smelt - Dip nets
ray not be used for taking smelt in the waters of
the Kenai Peninsula.
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Northwest Shore Knik Arm: This area is no longer
a problem as it was closed to subsistence fishing
in 1571, The number of permits issued for this

3 Cguuody INCrgASedgduring the ,mid-6m»'a leved
cf 290 during| the last two years of the fishery.
(1965 and 1970) The reported catch during this
pcned averaged 3,300 salmon (Table 2). The main
justification for closing this area was the declin-
ing red salmon escapements into Fish Creek which
reached a low of 6,233 in 1969.

Mid Bay: The problem here appears to he over-
utilization of available fishing space rather
than over-utilization of the resource. Commercial

fishing, sports fishing, and subsistence fishing

all take place in this rather confined area of
Kaclicmak Bay along the Northeast side of the Homer
Peak utilization occurs in mid to late August
when approximately 10 seine fishermen, 50 subsistence
fishermen and several hundred sports fishermen fish

-16-



YEAR

1967
1963
1569
1970
1971
1972

TABLE 2

Vv » 136> e

permits IssUED and Total Salmor Catch By DiStrict, 1967 - 197

NORTH _and
NORTHERN-7 SOUTH CENTRAL SOUTHERN

Total Total Total
Permi ts Cgtgh Permits Cgtgh Permi ts Cgt%h
218 2,947 13 119 hl 942
276 5,395 30 303 19 953
290 1,563 40 400 85 1,067
2090 . 3,448 45 206 18 1,386
9 10 28 138 112 161§

9 2 5 2/ 151 2/

1/ Northern district represents Northwest shore at Knik Am

Catch data not available for 1972,

EASTERN
Tota 1
Permi ts  Catch
91 262
32 529
36 131
19 I
5 1/



this area. The main species being sought are sil-
ver salmon and the subsistence catch Ins averaged
about 1,000 since 1967. The commercial catch in
the Southern district has averaged 2,500 silvers
since 1967 and an estimated 50 percent of these
have been tauen from Mud Bay proper. Sports har-
vest figures are not available, however,'the aver-
age catch sine 1967 would probably not exceed 500
fish.  Commercial and subsistence harvest figures
indicate no decline in abundance of silver stocks
in Mud Bay. A tagging study in 1970 indicated

the silver stocks of Mud Bay were mostly local
stocks hbound for upper Kacheinak Bay and escapement
indices in this area nave been consistent in recent
years.

Although there is no biological justification for
closing Mu Bay, the time has perhaps come for
closing a portion of Mud Bay to commercial and sub-
sistence fishing because of user-group conflicts.

For the last several years proposals have been sub-
mitted to the Board of Fish and Game asking for either
complete or partial closures of Md Eay. The commer-
cial fish staff has always opposed those closures

on the basis that no biological justification exists.



Because of the increasing sports fish utilization
there will be a public proposal submitted to the
Board of Fish and Game at the November meeting by

a Homer commercial fisherman which will ask for

a partial closure of the M Bay area. The comm
ercial staff intends to support' this proposal.

Shell fish: Another potential problem is the crah
and shrimp pot fisheries which have developed tre-
mendously in the last few years. A considerable
volume of gear is being fished in the immediate
vicinity of the Homer small boat harbor and again,
rather than over-utilization of the resource, the
main problem is over-utilization of 3rea. Gear is
so concentrated in this one area that navigation has
been hindered. A regulation may be necessary in the
near future to close a section of the bay in the
immediate vicinity of the small boat harbor entrance.

Recommendations:

It is the personal opinion of the area biologist that a

need exists for subsistence fishing in Cocl Inlet and that

it should be continued perhaps with some modifications.

The 5 or 10 percent of the people who actually have a legiti-
mate need to subsistence fish should not be denied this right
just because the fishery lias become recreationally oriented.

-19.
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Perhaps a foe could be placed on a subsistence per.nit

or license. This might tend to eliminate some of those
who are participating more for recreation than need

and yet keep the regulation constitutional. For those
who could show need, through an application for a

waiver on the license fee, a special free permit would
be granted. A maximum income level would be established
similar to that used in the Food Stamp Prcgram and those
falling below the established level would be eligible for
the free permit. These measures would probably reduce
subsistence fishing by 75 percent in the Cook Inlet area
and subsistence fishing would again conform with tie true
meaning of subsistence.
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APPENDIX

1. A copy of the Cook Inlet Subsistence Fishery
Instructions of 1972,

-21



CCOK.ITTILEX .SUBSISTENCE. SALMON FISHERY, 1972

Salmon may be taken for subsistence purposes under authority of a pemit \ihich rry
>e obtained from the local representative of the department.

ach subsistence fisherman taking salmon shall keep accurate records of the catch

nvolvcd, by species, location caught, date of catch, and other such information 03
department may require.

alrcon may bo taken for subsistence purposes only by residents.

dentificntion of fishing gear shall consist of the name and address of the cv;ncr
nd the number of his subsistence permit,

ot more than 50 salmon rtay be taken underthe authority of a subsistence permit.
nly one salmon subsistence permit will beissued to each person during a year,
bp.t gill net shall not be longer than 55 fathoms in length and 45 ir.;shes in depth.

ic operation of each set gill net shall be performed or assisted by the fisherman
i whose name it is registered.

port of a set gill net may be placed oroperated within 600 feet of any part of
other set gill net.

SUING SEASONS:

ITIIERN DISTRICT: from 6-00 a.m. July ?1 until 6:00 a.m. September 20 o'uring open

commercial fishing periods in conformance with all commercial
regulations.

ITH & SOUTH CENTRAL DISTRICTS: from £ 00 a.m. August 18 during open commercial
fishing periods in conformance with all commercial regulations.

ITHERN DISTRICT: from e 00 a.m. August 10 during open commercial fishing periodn
in conformance with all commiurciol regulations ERCEPT chat set

gill nets may be used in any beach area open to commercial
salmon fishing.

I[EU DISTRICT: in conformance with commercial regulations.
TERM DISTRICT: from June 1 through June "0 during open ccmr.arcial fishing periods

in conformance with all commercial regulations ERCSPf that sot

gill nets m-y be used in any beach area open to com.morcinl
salmon fishing.

I i



ALASKA BOARD OF FISHERIES FINDINGS
SUBSISTENCE REGULATIONS FOR THE 1985 FISHINC SEASON

The Alaska Board of Fisheries, meeting in Anchorage, Alaska on March 26,
1985, finds that the Alaska Supreme Court decision in Madison v. Alaska
Department of Fish and Game will require a revision of certain subsis-
tence, personal use, sport, and commercial fishing regulations,
However, the board finds insufficient time exists before the smelt,
herring, bottorafish, shellfish and salmon seasons to allow for an
orderly, comprehensive review of all regulations which may be impacted,
considering the need to provide an adequate opportunity for public
comment and review. Therefore, to ensure an orderly process allowing
the opportunity for all members of the public to participate, and
implement the count's decision in Madison as possible in the Interim,
the board finds:

(1) The board will, by emergency regulation, authorize the
subsistence take of smelt, herring, shel.Ifish and bottomfish as
they were allowed under the 1978 subsistence regulations,

(2) The board will, by emergency regulation, authorize access by
all Alaska residents to existing Tyonek, Port Graham, and English
Bay aubsistence aalmon fisheries in Cook Inlet. Existing bag and
possession limits, time, gear and area regulations and overall
guideline harvest will not be adjusted for the 1985 season. The
board finds that such regulations promote an orderly harvest which
will reasonably satisfy anticipated subsistence uses. Modification
of these regulations at this time is not in the best public inter-
est of the public given the inadequate opportunity for public
comment at this time, and uncertainty about 1985 participation
levels.

(3) During 1985, the board will continue the following presently
authorized personal yae salmon fisheries in Cook Inlet as personal
use fisheries:

the spring Kasilof gill net fishery,

the Kasilof and Kenai River sockeye dipnet fishery,
the China Poot hatchery sockeyc fishery,

and the shellfish, herring, and smelt fisheries.

The board cannot reasonably modify or eliminate these fisheries
without an opportunity for public comment, which is not possible
under the present time frame.

(4) The fall coho set gill net personal use fishery will however,
by emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be mareged under the regulations used
during the 1981 season, except that current reporting requirements

will apply.
(5) The Kachemak Bay salmon set gill net fishery will, by

emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be mansged under the regulations

frtkzthmutf"tf"S



developed for the court ordered fishery. Alaska residents will be
able to participate in both of these fisheries,

(6) The board will, by emergency regulation, allow access by all
Alaska residents to the following existing subsistence fisheries:

Copper River (salmon)
[liamna/Lake Clark (salmon)
Naknek River (salmon), and
Angoon (salmon).

The bag and possession, time, area, gear, and overall harvest
guidelines of each of these fisheries shall remain as described in
existing regulations. The board finaB that such regulations are
necessary to conduct an orderly fishery and to provide a reasonable
opportunity for subsistence needs. Modification of these regula-
tions at this time in not In the best interest of the public given
the inadequate opportunity for public comment at this time.

(7) Ao to the Copper River subsistence and personal use salmon
fisheries, which will combined into a subsistence fishery by
emergency regulation, the board will retain existing regulations as
to bag and possession limits, time, area, gear, and overall harvest
guidelines, except that rather than separate regulations based on
domicile, the regulations developed for those domiciled in the
Copper Basin and other specified communities will be applied to the
fishwheel fishery and those developed for those not so domiciled
will be applied to the dip net fishery. The board finds these
regulations to be necessary to conduct an orderly fishery and to
provide a reasonable opportunity for subsistence needs. Further,
the. overall harvest guidelines, bag limits, and areas represent
historical harvest. The dip net portion of this guideline repre-
sents a total harvest which was not taken during the 1984 season.
The harvest lid is necessary to manage the downriver commercial
salmon drift gill net fishery to ensure escapement for reproductive
needs and the upriver subsistence fishery. The bag and possession
[imits, while different for dipnetters and fishwheel fishermen were
developed by the board after extensive public testimony and infor-
mation demonstrating that the differing bag limits reflected
historical use by each group,

The board hereby calls for proposals from the public on all subsistence
and personal use regulations to be considered at the fall/winter 1985
finfish meeting. The hoard will consider all proposals to establish,
eliminate or modify any or all subsistence or personal use regulations e
any any changes in commercial or sport fishery regulations required by
such regulations.

Ron Jolin, Chairman Board of Fisheries March 27, 1985
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i
WHEREAS, the Alaska Board of Fisheries and Alaska Board of Game have
been delegated responsibility and authority by the Alaska
Legislature to regulate the taking of fish stocks and game
populations for the maximum benefit of all of the people of Alaska;

and

WHEREAS, prior to the decision of the Alaska Supreme Court in Madison v.
Alaska Department of Fish and Game the boards developed procedures
which provided adequate regulatory flexibility, both to protect
opportunities for subsistence hunting and fishing in rural
communities and areas,and to provide hunting and fishing

opportunities for recreational, commercial, and other uses; and

WHEREAS, it is unclear to what extent the boards may restrict
subsistence Vh'arvest after the Madison ruling and as a result,
substantial and  significantly disruptive reallocations-, of
opportunities to harvest fish stocks and game populations may be

necessary. For example:

1. The commercial gill net fishery which is an important
Component of the Prince William Sound economy may%need to be
significantly restricted in 1985 or, eventually, even closed.
Prior to the Madison decision the Board of Fisheries had
adequate regulatory flexibility to accommodate both the

historic commercial fisherv and other users.

fW&chmht # 4°



2. Sport fishing for king and other species of salmon on the
Kenai and Naknek rivers and in the Susitna drainage may need
to be Bignificantly restricted in 1985 or, eventually, even
closed. Prior to the Madison decision the Board of Fisheries

had adequate regulatory flexibility to prevent that result.

3. Non-~sub6i6tence hunting, including commercial guiding
activities may be significantly restricted and, in many cases,
eliminated. Prior to the Madison decision the Board of Game

had adequate regulatory flexibility to accommodate these users

reasonably.

WHEREAS, prior to the Madison decision the State of Alaska was in
compliance with Title VIII of the Alaska National Interest Lands
Conservation Act (ANILCA). As . result of the Madison decision the
federal government may now take control over game populations -on
public lands and fish stocks on public lands and within navigable

waters; and

WHEREAS, if the State of Alaska is no longer in compliance with ANILCA,
the state will lose the ongoing million dollar per year federal
appropriation for the state's public participation system which is
essential to the success of the state's regulatory and management

activities; and

VFfIEREAS, the Alaska Board of Fisheries and Board of Game strongly

believe that the potential restrictions, closures, reallocations



and lose of funding described above are not in the beat intereot of

the fish and wildlife resources and the people of Alaska;

NOW THEREFORE BE IT RESOLVED, that the Alaska Board of Fisheries and
Board of Game meeting in joint session respectfully, but strongly
urge the Alaska Legislature to enact legislation during the current
legislative session which returns to the boards the regulatory
authority and flexibility which they exercised before the Madison

decision: and

THEREFORE BE IT FURTHER RESOLVED, chat the Alaska Board of Fisheries and
Alaska Bo/ard of Game have reviewed SB 231 and HB 288, the
legislation introduced by the Governor to accomplish this purpose,
and urge that this legislation be enacted into law as expeditiously

as possible.
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IN TIF. SUPERCR GOLRT KCR TIIF. STATE GF ALASKA

I THRD JUDICIAL DISTRICT
|

NATME. VMILLAGE CF TYONKK ot al., )

Plaintiffs,
VS. %
IALASKA BOYD CF FISHERIES, Ct al., )

Dofondants.

iCIVIL ACTION NO  3AU-80-3073

ANDINGS G- FACT AND CONCLLEIONS GF LAV

Plaintiffs’ motion for a preliminary injunction in tlio
Tlabove entitled action having core on for hearing on the 22d day
|of May 19133 all parties having been heard and plaintiffs’ motion
jhavmg boon granted, the Court hereby enters the following find-
[‘nns of fact and conclusions of law.

ANDINGS GF FACT

1 The village of Tyonek is an Athabascan Indian village
.of approximately 300 people and 80 households located on the west
:side of GCook Inlet. Tyonek has been inhabited for generations by
JHio Tnnaina group of Athabascans who succeeded the Eskino ooo-
julation whicli originally settled in the area in prehistoric Lines
jTooa—the-villagc-still-rctains -its-cthnic identity -and-has. the..
[sain-?-character;sties of d'rural”Alaska Native connunity*ns'thonc
O—Native village!; in other areas of the state..

2. The Sur,ilna River king salmon stock enters upper Codl:
finlet titd—<.(Aiiy..alocl:.of,_kinij-salmon sto-peiss by the-vi laao_ «
,of-Tyonek. The fvisitna Kiv-w stock enters Cook Inlet the' beginri'ir,.;
of May, ad begins to pass |y the village of Tyonek in nld-K.iy. ~ L\
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The Susitna River stock run peaks at the village at the end of
i. May or the begi/(ming of June and is usually completely past the
]! village by the 1l-atte™art/of Jure.

3. The mid-May to mid-June king salnon fishery is a
customary and traditional subsistence use by (residents of the
village of Tyonek of the Susitna River king salmon stock in that
this fishery has been in existence for generations, that the

j‘ harvest of the king salmon at this time is an essential oorrponent
rof the cultural life of the village, that the art of cutting k.S"
|!k salmon has been handed doan through generations, that the early
j king salmon is the first fresh, food of the spring, that king sal-
mn arc oiler than other species of salmon and therefore better
j! suited for drying and preserving for winter use, that unlike
other species of salmon king salnmon are not suuceutiblc to damrece ,
I while drying from insects and seabirds, anu that drying is usually
I’ completed prior to the start of sumer rains.
jr, 4. The residents of the village of Tyonek fish for king
» salir.or vrith set nets Cron the beach in front of Lhcir fish
m canps immediately south of the village.
F 5. Since 194, the residents of the village of Tyonek have
‘.; been prevented from participating in their customary and tradition
JJ midMay to mid-June king salmon subsistence fishery by regulations
ladootcd by defendants and their predecessors. These regulations
anere initiallv adogtcd due to noor oscancnent of the Susitna
LRiver king salmon stock.
?7 6. In 1977, the defendant Alaska UOARI) 01" riSIItUCS adoptpil
j a Comprehensive Management Policy for Thu Upper Cook Inlet falnn;
pStocks which stated that stock;: which novo in Cook Inlet to
spawn lin,, areas prlor to Jam; 19th would ho managed -wxelusivAoI’_—krcr
-recreatlonal 7L'ivses ’l\/lo mention was made in the management po'icv

: }rfor mjnaiji-reni of such stocks Ior subsistence usesX«-2 *oRdm

Hion, "/ -
|/ » e r./ .
1 .58 /-



7. In 1978, the Alaska 3take Legislature enacted eh 151
j SA 19/S (AS. 16.05.251(b)) which requires that whenever it is
? hecessarv to restrict the talcing of the SEAfG‘HEPIVCF—Nfg-SS:ﬁTDI’V-
1 stock to assure the maintenance of such stock on a sustained-
L yield basis or to assure the continuation of subsistence uses
i ;lvo : of such king-salmonestock, subsistence use of—such-stock- shall be
F\S™A 4 the priority use,over--sport and commercial uses%
'I. 8. AS. 16.05.251(b) cw™e'reouires defendant ALASKA BOAD _
F OF FAISHERIES to adopt subsistence fishing regulations for Susitna
rY"\)V . f River king salnon stocks, which implement the priority for subsis-;
H<y j tence uses referred to in paragraph 7, unless it determines that j
j adoption of such regulations will jeopardize or mterfere with
][ the maintenance of Susitna River king salmon stocks on a sustained-
||!_ yield basis. a. ioQ .
; 9. Prior to the March 1980 meetingjof defendant ALASKA
«HOARD CF FISIir.Rins, said defendant, on behalf of plaintiff / i/
]]NATIVE VILLAGE CP TVONPK ' publ ished -proposed regulatlons pursuant <
Il to the Administrative Procedures Act to open a subS|stence king
I salmon fishery for the residents of the village of Tyonek, between
! Nay 15 and Jure 15. .
L 19. On March 26, 1990, defendant ALAKA HOAD (P FISHERIES
l; held a public hearing and received testimony on the proposed
I;kregulatlons from the Alaska Department of rish and Gare, reS|dents
1lof the village of Tyonek ad other menbers of the public. [
]:: 11 Testimony presented at the uublic hearing indicated
that the residents of the villanc of Tyonek have- customarily and
| traditionally harvested king salmon Gor subsistence user, between -«
j’ My 15 and dune 15 i Ve
12. Thoueh evidence wes picseiitcd Lli.it restrictions on
r’q@a g_ggi]'jii i.taking by all user groups of l:io Susitna River king saln.in stock
I were necessary, no evidence wes presented at the hearing by the
WAlaska Ddliartr.ent of Pish and Gne™Lh.it adoption of the proposed

(:3)
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regulations would jeopardise or interfere with the maintenance
}-of the Susitna River king salmon stock on a sustnined-yicld basis

and-the defendant ALASKA BOAD (F HSHERIES nede no finding to
i that effect.. "LK OoNt Gxe
1 V=ITA S > NV-{ CAM-.0.1™" V IKG. ~-CCSV-> %A
4 GE 13: 'The defendant ALASKA BOARD (F FISHERIES rejected the
I Plaintiffs’ proposals/' but adopted proposals authorlsmg the
sttt ijinrw.;,i o\«cj=ik -
‘mharvest of 13,100 Susitna River king salmri)R .by si_oogts fishermen.
1-l. As a result of the failure of the defendant ALASKA
. BORD O HSHERIES to adopt proposed regulations opening a kinc
j salmon season for the residents of the village of Tyonek, the
| plaintiffs'are threatened with irreparable harki in that plaintiffs
-:customary ad traditional use of the Susitna River king salmon
I stock will bo denied to them Consecjuent.lv, residents of the
: village of Tyonek will lose access to a valuable subsistence
, resource and the customary and traditional wey of life of the
J village will be disrupted.
15. Nb other species of salmon available to the residents
| of the village of Tyonek can repjace the Susitna Rivereking salnon
Stodk AR & Subsistante 1lsourcéhr subStitute for the role of the
1Susitna River king salnon stock in the customary and traditional
Fvey of life of the village.
1G. Defendants will be adequately protected if the resideal
; of the village of Tyonek are permitted to harvest 3,000 king salr.c

}-from the Susitna River king salmon stock between flay 23 and June
f 15, 19R0.

17. Plaintiffs have raised serious and substantial question
J: The failure of defendant ALASKA HOARD OF FISHERIES to adopt 1ho
't'proposal;; subLlill ccl on boiialf oC nhiinUirf mATIVi, VIM.AC:: or
i TYar'EK and the adoption of proposals authorising the hesvest <J
+.13,100 Susitna River king salmon by sports fishermen is a violati-

of AH. 1G.05.51(b) in that whenever it is necessarv to restruM
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the taking of Susitna River king salmon to assure the maintenance
j of that fish stock' on a sustaincd-yicltl basis, or to assure

the continuation of subsistence uses of such resource, subsistence
' use shall be the priority use.

aoHALUSIoOVB G- 1AV

i 1. Unless the preliminary relief requested by olaintiffs
f is granted plaintiffs will suffer irreparable harm in that plain-
% tiffs customa'ry ad traditional use of the Susitna River king
r:_lsalmon stock will be denied to them Consequently, residents of
§ the village of Tyonek will lose access to a valuable subsistence
mresource ad the customary and traditional way of life of the
i village will be disrupted.
, 2. Defendants and the resource will be adequately pro-
; tected if the residents of the village are permitted to harvest
ji 3,000 king salmon from the Susitna River king salmon stock between’

Moy 23 and Jure 15, 1930

3. Plaintiffs have raised serious and substantial nuestion:.
in tnat:

a Wherever it is necessary to restrict the taking

i of a fish stock to assure the maintenance of fish stocks on a
sustainod-yiold basis, dr to assure the continuation of subsistence

J'uses of such resources, subsistence use shall be the prioritv

; use of such stock.

.b. The residents of the village of Tyonek have a
. customary and traditional use of the Susitna River king salmon
. stock between May 15 and June 15.
L c. Adoption by defendant ALASKA HD OF ASIH.KIFS
. of regulations which allow for the sport fishing of Kunilii.i River
Jibing salmon without first adopting regulations which provide lor
|l Lise customary and traditional lisa of such stock by the residcr.i =
mof the village of Tyonek in a violation of the subsistence

S priority set forth in A.f. 16.35. 251(b) .



4. Mo bond is required of the plaintiffs prior to the
issuance of the preliminary injunction.
DATED this day of 1990.

JUDGE Ol Till-; SUI'ERIOK COUUT

I certify lliat nn CT-~0 - £

a cmw of (his document was sent to:

t< “lii>r-ey(s) of Dccord. or
O :
itl address of record.
D.0.E. wn
ChijW/Clak
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IN THE SUPERICR GORT FOR THE STATE CGF ALASKA
THRD JUDICIAL DISTRICT

o
NATIVE VILLAGE OF TYONEK, ef<al., )

L y, i
Plaintiffs, )
VS.
N
ALAKA BO¥D CF ASHERIES, -<fENil.,
Defendants.

CIVIL ACTION MO 3AM-30-3073
ACREEVENT G- SETTLEVENT

WHEREAS a civil action has been brought by the Native
village of Tyonek and several residents of the village of Tyonek, m
in which plaintiffs allege inter alia that the decision of the
Alaska Board of Fisheries rejecting proposed regulations for king
saloon fishing for subsistence uses in the upper Cook Inlet .
between May 15 and June 15 by residents of the village of Tyonek
wes a violation of AS. 10.05.251(h) and request declaratory and 1
injunctive relief; and . |

WHEREAS on Mey 22, 1930, this Coart granted plaintiffs’
notion for a preliminary injunction and on flay 23, 1930, entered

findings of fact and conclusions of law restraining defendants
fron enforcing regulations which prohibit residents of the village
oC Tyonek fron subsistence fishing for king saloon in the - r 7
hﬁtjll{l?lrjl'ct between May 23, and June 1S, 1910, and requiring
defendant;; to adopt emergency order regulations to authoring the
residents df the village of Tyonek to harvest king salmon 4r—f..-
er-el—t in the vicinity o" Tyonek for subsistence uses
between May 23, 1990 and June 15, 1930, with a limit of 20 kin;

salmon per household not to exceed a total of 3,000 king salmon
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and regulated to minimize the impact on any one stream.

" WHEREAS the parties in order to avoid the uncertainty of
further litigation, wish to resolve this matter by nmeans of
settlement;

NON THEREFCRE, the parties, through their attorneys and
subject to the approval and order of this Court, hereby agree as

follows;

STATEVENT F FACTS

1. Plaintiff NATIVE VILLAGE CF TYONKK is a nonprofit corp-
oration organized under the Indian Reorganization Act of 1931,
5 US.C. 461 et sea., to provide for the general health, safetv,
and well-being of the Athabascan Indian residents of the village |
of Tyonek, a substantial nunber of wom customarily and tradi- !
tionally harvested king salnon in the vicinity of Tyonek during
May and June for subsistence uses prior to the closure of the i
Tyonek king salnon subsistence fishery by Alaska Board of Fish
and Gant in 1964, and would harvest king salmon in the vicinity of
Tyonek for subsistence uses in 1980 butfor the fact that
defendant ALASKA BOYD OF HSHERIES  did not adopt proposed regu- J
lations for subsistence king salnmon fishing in the vicinity of :
Tyonek by residents of the village of Tyonek&(betv\een May 15 and [l
Jure 15. J

2. Plaintiffs NELLIE GUCKAL.CSION, THDORA GONSTANTINE,
PETER CONSTANTINE, and SAVA STEHFHAN are Athabascan Indian resi-
dents of the village of Tyonek who customarily and traditionally
fished at Tyonek for king salmon Gor nuhsi:;teenee uses in >a ad
June prior to the closure of the Tyonek king salmon subsistence
fishery by the Alaska Board of Fish andGare in 1904, Ir.d wo '
(with the execution of plaintiff PETER GONSTANTINE would harvest
king salmon in the vicinity of Tyonek in May and June for !

2 - !



subsistence uses in 1930 if defendant ALASKA DOAD C(F HSHERIES
had adopted proposed regulations for subsistence king salmon
fishing in the vicinity of Tyonek by residents of the village of
Tyonek. Health problems would prevent plaintiff PETER GONSTANTINE
from harvesting king salmon in the vicinity of Tyonek for sub-
siste.nce uses in 1930, but residents of the village of Tyonek
would share their king salmon subsistence harvest with plaintiff
PETER QONSTANTINE ;s is the customary and traditional practice of
the residents of the village of Tyonek with respect to the ois-
tribution of subsistence resources to the elders of the village.

. 3. Defendant ALASKA BOD (F FISHERIES is established by
A.S. 16.05.221 for the purposes of the conservation and develop-
ment of the fishery resources of the state. The board is
required by AS. 16.05.251(b) to adopt regulations permitting the
taking of king salmon in the vicinity of Tyonek for subsistence
uses.

4. Defendant RONAD 0. SOOG is the Commissioner of the
Alaska' Department of Fish and Gane and is required by A.S. 16.05
.020 to manege the fish resources of the state in the interest of
the econory and general well-being of the state. These fish
resources include king salmon in the vicinity of Tyonek.

Defendant RONAD 0. SO0G is the ex officio secretary of defendant
AAKA DD GF FISHERIES ad lias authority pursuant to A.S. 16.05
.060 to gpen and close seasons and periods on fish.

5. Defendant WLLIAM R NIX is the Commissioner and prin-
cipal executive officer of the Alaska Department of Public Safety.
Pursuant to A.S. 44.41.020 the Alaska Department of Public Safety
is charged with responsibility for the administrative functions
relative to the protection of life and property including cnrorco-
mont of fishing regulations adopted by defendant ALASKA UOAH) G
FISHERIES.

?
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6. Tyonek, a community on the west side of Cook .Inlet, is
. an Athabascan Indian village of approximately 380 people, over
; 96 of whom are Athabascan Indians. Tyonek has been inhabited
j for generations by the Tanaina group of Athabascans who succeeded
j the Eskino population which originally settled the area in pre-
I historic times. The present residents of the village are the
Qdescendants of the Tanaina group. Today, the village still retains
jl its ethnic Athabascan identity, is a rural Alaska Native village
jl;and has not abandoned its customary and traditional use of king
I salmon.
. 7. For the Durposes of this Agreement of Settlement, "fish" !
ilfrreens the Susitna River king salmon which enter Cook Inlet waters

the beginning of May and begin to pass by the village of Tyonek in’

JmidMay and spanmn primarily in streams located in the Susitr.a
¢ River drainage.
F 3. Susitna River king salmon pesk at the village at the end
» of May or in early June and are usually completely past the
j-village by the end of June.

9. The mid-May to mid-June king salnon fishery is a cus-
J:lomary and traditional subsistence use by residents domiciled in
; the village of Tyonek of the Susitha River king salmon in that
| this fishery has been in existence for generations, that the
| harvest of the king salmon at this time is a customary and trad-
! [tional component of the cultural life of the village, that the
iart of cutting large king salmon has been handed down through
jl-generations, that the early king salmon are the first significant

; subsistence fresh salmon of the spring, that Susitna River king

I; sanon are oilier than other species of salmon found in Gook Iniet
I in the vicinity of Tyonek and therefore butler suited for drying

I and preserving for winter use and loss susceptible to damege while



drying from insects and seabirds, ad that drying takes approxi-
mately three weeks and is usually completed by the end cE June.

10. The residents of the village of Tyonek harvest king
salmon with set nets from the beach in front of their fish canps
immediately south of the village.

11. Since 1964, the residents of the village of Tyonek have =
been prevented from participating in their customary and tradi-
tional midMay to mid-June king salmon subsistence fishery by
regulations adopted by defendants and their predecessors. These
regulations were initially adopted due to poor escapement of the
Susitna River king salmon. e .

12. Prior to the Decerber 1979 and March 190 meetings of
defendant ALASKA BO¥YD CF ASHERIES, said defendant, on request |
of plaintiff NATIVE VILLAGE CF TYONEK published summaries of
regulations proposed by said plaintiffs pursuant to the Admini-
strative Procedure Act to open a subsistence king salmon fishery
for the residents of the village of Tyonek, between May 15 ad
June 15.

13. Oh March 26, 1990, defendant ALASKA BOAD OF FISHERIES
held a public hearing and received testimony on the proposed
regulations from the Alaska Department of Fish and Gare, residents
of the village of Tyonek and other membears of the public. Public
testimony wes also received at the Decerber 19, 1979 meeting of 1
defendant ALASKA BOAYD (P FHISHERIES.

14. Testimony presented at the public hearings indicated
that the resid its of the village of Tyonek customarily ad
traditionally harvested king salmon Gor subsistence uses between |
May 15 and June 15 prior to Lite closure in IRM.

15. Though evidence war. presented to defendant ALASKA HOARD
C(F HSHERIES that restrictions on tjking by all user groups of
Susitna River king salmon in Cook Inlet were necessary, o



evidence wes presented stating that adoption of the proposed sub-
" sistence regulations would jeopardize or interfere with the
maintenance of Susitna River king salnon on a sustained-yield basi:
ana the defendant ALASKA BOYD Of FASHERIES mecke no finding at the
i-March meeting,to that effect.
' 16. The defendant ALASKA EOPFD OF FISHERIES rejected the
: plaintiffs' proposals for subsistence fishing in Codk Inlet but

I
; adopted proposals which resulted in authorizing the sport harvest

& of up to 13,100 Susitna River king sa.T.on pursuant to 5 AAC &)

EI .030(a) .

1 17. Afailure of the defendant ALASKA BOYD (F HSHERIES to

; adopt regulations opening a king salnon season for the residents

I of the village of Tyonek, between May 15 and June 15 of each year,

k threaten plaintiffs with irreparable harm in that plaintiffs’
stomary and traditional use of Susitna River king salmon from

) May 15 to June 15 will be unnecessarily denied to then. Access to

a significant customary and traditional subsistence resource in

J accordance with A.S. 16.05.251(b) will be lost and the customary
I

b3

and traditional cultural life of the village will be disrupted.
18. Nb other species of salmon available to the residents

j of the village of Tyonek can fully replace Susitna River king

!I- salnon harvested between May 15 and June 15 as a subsistence

* resource or substitute for the role of Susitna River king salmon

! in the customary and traditional cultural life of the village.

CONSENT DECREE

1 Under AS. 16.05.9-10(6) and (26), subsistence user, of
fish are tn? customary and traditional uses in Alaska of such fish
Cor direct personal or family consumption as Codl, shelter, fuel,
clothing, tools, or transportation, for the meking and selling of

handicraft articles out of non-edible by-products of such fish



evidence wes presented stating that adoption of the proposed sub-
sistence regulations would jeopardize or interfere with the
maintenance of Susitna River king salmon on a sustained-yield basis
and the defendant ALASKA BOARD (F HSHERIES ek no finding at the
March meeting™o that effect.

16. The defendant ALASKA BO¥D OF HSHERIES rejected the
plaintiffs’ proposals for subsistence fishing in Cook Inlet but
adopted proposals which resulted in authorizing the sport harvest ;
of up to 13,100 Susitna River king salmon pursuant to 5 AC 60
*030(a).

17. Afailure of the defendant ALASKA BO¥D CF HSHERIES to
adopt regulations opening a king salmon season for the residents |j
of the village of Tyonek, between May 15 and Juno 15 of each year,|
threaten plaintiffs with irreparable harm in that plaintiffs’

M. J=cji

customary and traditional use of Susitna River king salmon from |[
May 15 to June 15 will be unnecessarily denied to then. Access to'_I
a significant customary and traditional subsistence resource in !
accordance with AS. 16.05.251(b) will be lost ad the customary

and traditional cultural life of the village will be disrupted.
—ee < Bv:WiV-V-.vj

K4-23 18. No other species of salmon available to the residents

of the village of Tyonek can fully replace Susitna River king
salmon harvested between May 15 and June 15 as a subsistence
resource or substitute for the role of Susitna River king salnon
in the customary and traditional cultural life of the village.
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r.i,n are u:.e ry "o dval. onr-s o | e .r.cjen Is,
pur -oac .or r.;" ly e.ue.notitr as r.shotJdor, iucl.
_ clothing, tools, or transportation, for ttc ravirz nd selling o' *
handicraft articles out of ncn-ediblc by-preducts of such fish
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- taken for personal or family consumption, and for the custonarv
I trade, barter or sharing for personal or family consumption.
2. The residents of the village of Tyonek have a customary
. and traditional subsistence use of Susitna River king salmon
| between Day 15 and June 15 for all of the reasons set forth in
!f, paragraph 9 of the Statement of Agreed Facts. The role of the
harvest of Susitr.a River king salmon in the cultural life of
Tyonek and the handing doan of information about the harvest,
| preparation, and use of such fish from generation to generation
;are significant factors in determining whether use of such fish

it

| for personal or family consumption is a "customary ad traditional”
J subsistence use of such fish.
3. Defendant ALASKA BOAD CF ASHERIES is required to
|' regulations which authorize the subsistence fishing of Susitna
River king salmon by residents of the village of Tyonekin the .
upper Cook Inlet in the vicinity of the village of Tvonek between II
May 15 and June 15 each year, unless such defendant determines, in
l accordance with the Administrative Procedure Act, that any sufcsis-
I tence fishing for Susitna P.iver king salnon by theresidents of J
! the village of Tyonek will jeopardize or interfere  with the
I maintenance of such fish on a sustained-yield basis. ,
4. The parties agree and the Court aooroves, for the pur- !
poser, of achieving an agreement to this “litigation, that whenever :
J defendant ALASKA DOAD CF FISHERIES nekes a finding that any sub- j
E siotcnco fishing for Susitna River king salnmon by residents of the
! village of Tyonek will jeopardize or interfere with the mainten.ine.-
jl of such fish on a sustained-yield basis, such finding r.hall be
I mede on the record and sholl detail tin: biological information
which forns the basic of such finding. The finding (including
i the biological information) shall be reduced to Writinr|1.
! 5. Regulations setting bag limits, gear types, and open



. fishing periods for the subsistence fishing of Susitna P.iver king
salnon by residents of the village of Tyonek shall cause the
Neast adverse impact upon such residents, and shall be consistent,
. insofar as practicable, with sound fishery conservation practices”™
J such as minimizing the impact on the return of such fish to any
s one stream.
1 6. Whenever it is necessary to restrict the taking of
il Susitna River king'salmon to assure the maintenance of such fish l.
# on a sustained-yield basis, or to assure the continuation of sub- *
j sistence uses of such fish, customary and traditional subsistence ’
} use by the residents of the village of Tyonek shall be the
!priority use under A.S. 16.05.251(b). The defendant ALASKA BOND j
: (F HASHERIES shall not adopt regulations which allow for the
commercial (between May 15 ad June 15 ad sport fishing of
Susitna River king salmon, without first adopting regulations
, which provide for this subsistence priority over such commercial j
Janol sport use unless the Board has nede a finding, as required by '
j- AS. 16.05.251(b), that any subsistence fishing for Susitna River
j king salnon by the residents of the village of Tyonek will jeo- j
!! pardizeorinterfere  with themaintenance of such fish on a I
jI sustained-yield basis. ) < '
j 7. Defendants ALASKA BOMD CF FISHERIES, RONALD O KOOG5
' and WLLIAM R MIX and their successors in office :alre hereby
i; permanently restrained from enforcing regulations which prohibit
J residents of the village of Tyonek from subsistence fishing for
FkSusitna River king salmon in the upper Cook Inlot in the vicinity
I of the village of Tyonek between May 15 and Juno 15 of each your
without defendant ALASKA liuARD OF FHISHERIES first finding, in
J accordance with the Administrative Procedure Act, that such cuh-
. sistence fishing will jeopardise or interfere with the naintonar.ee
j ofsuch fish on asustained-yield basis. !



| 8 Counts I, Il ad IV of plaintiffs’ complaint are dis-
missed with prejudice.
9. This Court shall retain jurisdiction over this civil

j action until July 1, 1931

DATED: DATED:
« Larri Spengler Nomean A Cohan
; DATED DATED
|
J- John Gissberg Donald C. Mitchell
I Attorneys for Defendants Attorneys for Plaintiffs
R

The above Agreement of Settlement and Consent Decree are
approved.

i
I DATED.

Victor Carlson
Superior Court Judge



MEMORANDUM  State of Alaska

10.Ro? Jolin, Chairmgn date. March 15, 1985
Joint Boards of Fish and Game

FILE NO:

TELEPHONE NO: 465—4100

rrom Don W. Collinsworth - subject:  Management Issues
Cormissioner ) Arising Frcm the
Department of Fish and Game Madison Decision

Ron Jolin March 15, 1985

Under Madison, the Fisheries Board may have difficulty in predicting
harvest levels for the Copper River fishwheel and dip net fishery, due
to uncertainty about how many people will participate and how many fish
they will take. _Additional management problems are posed by the timing
of the sockeve run and the heavy dip net harvest, which occurs on the
early part of “the run. These considerations seem to require more
conservative management of the Prince William Sound commercial Fishery.

In summary, we see a number of complex management issues arising frcm
the Madison decision. Regulation specialists for Commercial Fisheries
and Game Divisions are presently identifying the specific regulatory
options which the Boards could address for the upcoming season.



MEMORANDUM State of Alaska

to: Ron Jolin, Chairman date: March 15, 1985
Joint Boards of Fish and Game
FILE NO:

TELEPHONE. NO: 465_4100

iDon W. Collinsworth subject:  Management Issues
Carmissioner Arising Frcm the
Department of Fish and Game Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the
Madison decision"s implications for fish and wildlife management. This
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries
as examples, but Madison also affects existing Board of Fisheries
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same
way the Board of Fisheries has, Department of Law has said that the Game
Board may be unable to continue providing permit hunts restricted to
particular communities unless guided hunting and hunting by non-residents
have already be"n eliminated. Further the legal analysis concludes that
Madison may require the Game Board to discontinue non-state-resident and
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyse
Madison impacts and more information will be developed. However, this
memorandum is intended to alert you to seme; of the anticipated area
impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that
within the last 20-30 years, almost every part of Cook Inlet, including
Knik Arm and Tumagain Arm, has been open to subsistence set-net fishing
for salmon (Braund, 1980). The open season for Tfishing varied Tfrcm
location to location, as well as through time;, but included the period
May through September. Until 1978, 50 fathoms of net could be used in
many areas. Species harvested in these set-net fisheries included
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons
were gradually restricted until only small areas remained open for very
short periods with limited gear. Since 1980, subsistence fisheries have
been authorized in very limited areas for residents of Tyonek, English
Bay, and Port Graham only.

The impacts of the Madison decision on existing Cook Inlet fisheries
depend on how many people decide to participate, and where and when they

10 1%
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fish, which makes it difficult for us to precisely assess immediate or
long term effects. At a minimum, however, we would expect to see an
increase in the gill net harvest of west side and Susitna River king
salmon, since any Alaskan will be able to participate in the Tyonek
district subsistence king fishery. This fishery begins in May, and has
limits of 70 kings per household. Presently, this fishery is restricted
to persons doniciled in Tyonek, and on average, 2,000 kings have been
harvested annually.

It is impossible to predict how much new effort would occur, but any
significant increase in this fishery® will require ccrnpensating
reductions in the expanding sport fishery of the Susitna drainage.
This, of course, would mean reductions in seasons, bag limits, or even
closures of certain areas to fishing if the subsistence harvest grows
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed
in the late 1970s, and which have been closed since 1980, may have to be
reopened to all Alaskans. This would include set net fisheries on King,
sockeye, and coho stocks which enter all of the Kenai Peninsula
drainages. King and coho stocks, which are already the focus of major
allocation conflicts between sport and conmercial users, will now have
to be shared with another user group, which will have a priority.
Additional harvest restrictions on rport and commercial fisheries in
Cook Inlet may have to be imposed either before the fishing season or
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor
indicator of the potential demand for subsistence fishing in Cook Inlet.
Further, recorded harvests probably underestimate the actual historical
subsistence harvest due to inadequate catch reporting systems. |If
accessible beach areas are opened to net fishing, we would expect a
substantial interest, similar to that in the Copper River-dip net
fishery/. One indicator of this demand is the fact that participation in
the Cook Inlet subsistence fishery increased frcm less than 100 people
to more than 1,300 between 1977 and 1980, before the Board adopted the
regulations restricting subsistence use. An additional indicator of
demand are the requests the Fisheries Board has received frcm people
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to
authorize subsistence fishing wherever it has occurred in Cook Inlet,
Tumagain Arm, and Knik Arm, throughout the summer, by any Alaskan. The
Madison decision clearly states that sport and commercial uses must be
eliminated before subsistence uses can be restricted. Therefore, it
seems unlikely that the Board or department could impose subsistence
harvest limits or quotas to ensure that commercial find sport uses could
continue.

In summary, we see major demands being imposed upon the department for
in-season monitoring and management of all harvests to ensure adequate
escapements in Cook Inlet. We also see the potential for confusion and
controversy over Cook Inlet salmon management e:- ;alating and making it
more complex.
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NAKNEK RIVER SALMON

The Naknek River 1is currently open to subsistence fishing only by
residents of the Naknek and Kvichak river drainages. This regulation
was adopted in 1981 because of concern about growth 1in the Naknek
subsistence salmon fishery by other Alaskans. From 1976 to 1980,
participation and king harvests 1in the Naknek subsistence fishery
doubled as more people learned about the fishery and came to the
Naknek-Kirg Salmon area to take part in it.

The Board, 1local residents, and sport fishermen all became concerned
that this growing harvest was beginning to affect the allocation of the
Naknek River"s limited king salmon stocks. By restricting the fishery
to local residents, the Board of Fisheries was able to allow continued
development of the Naknek sport fishery on kings, which has become
increasingly significant to guides and transportation services. By
creating a personal use sockeye fishery on the Naknek, the Board was
able to accommodate non-local Ffishing demand and shift it to more
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery
again to all residents of the state. |If significant effort occurs, it
seems quite likely that restrictions will "have to be 1imposed on the
sport fishery in order to ensure king salmon escapement.

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Copper River sockeye have been harvested by carrmercial
fishermen in Prince William Sound, residents of the Copper Basin and
other interior communities, as well as Fairbanks and Anchorage
residents. With population growth and increased publicity, the Chitina
dip net fishery grew dramatically? harvests more than tripled from 1980
to 1983. Additionally, many urban dip net fishermen preferred to fish
the early portion of the Copper River run, which posed potentially
severe management problems for early run sockeye. About 50 percent of
the Copper River run passes through the commercial fishery district in
the first two to three weeks of the season, which means any management
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased 1in the 1970s, the board began
restricting fishwheel and dip net harvests in the Copper River. In
1984, the board examined subsistence dip net and fishwheel Tfisheries in
the Copper River. It authorized subsistence fishing for Copper Basin
residents. Harvest by the subsistence fishery was predicted to be
approximately 20,000 salmon and individual bag limits could go as high

as 500. The board then established a personal use Tfishery for people
who did not reside in the communities identified as having subsistence
uses. The personal use fishery had bag limits of 15 salmon for
individuals and 30 for households. The total catch was limited to
60,000 sockeye plus twenty-five percent of any excess escapement. The
in-river sport fishery was predicted to harvest approximately 5,000
sockeye and the Prince William Soand carmercial drift gill net fishery
was managed to provide for these known harvest and escapement levels.
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Under Madison, the Fisheries Board may have difficulty in predicting
harvest levels for the Copper River fishwheel and dip net fishery, due
to uncertainty about how many people will participate and how many fish
they will take. Additional management problems are posed by the timing
of the sockeye run and the heavy dip net harvest, which occurs on the
early pari: of the run. These considerations seem to require more
conservative management of the Prince William Sound commercial fishery.

In sunmary, we see a number of complex management issues arising frcm
the Madison decision. Regulation specialists for Commercial Fisheries
and Game Divisions are presently identifying the specific regulatory
options which the Boards could address for the upcoming season.



AlaskaDepartmentofFish&Game

FOR IMMEDIATE RELEASE MARCH 21, 1985
Boards of Fisheries and Game to Discuss Madison

JUNEAU- The Board of Fisheries will take public testimony on
March 25, 1985 during its spring meeting in Anchorage
regarding impacts of the recent Madison decision. On
February 22 the Alaska Supreme Court handed down its
decision on Madison vs. ADF&G, reversing lower court
decisions on the board®"s interpretation and application of
Alaska®s 1978 subsistence law. Although the court case was
brought by Cook 1Inlet fishermen, the decision affects the
Board of Fisheries and Board of Games interpretation of the
1978 subsistence law in all of the state"s subsistence
regulations.

The boards had interpreted the 1978 law as a mandate to
protect customary and traditional uses of fish by r- 11
Alaskans. This interpretation was consistent with

standards set out in Alaska National Interest Lends

Conservation Act.
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The Alaska Supreme Court held that the board"s
interpretation was incorrect, and said that under the
current statute the board must allow all Alaskans to
participate in subsistence Tfisheries, unless fish stocks
have declined to the point that commercial and sport
fisheries have been eliminated. Unless the statute s
amended many of the board"s regulations will need revision.

At a minimum, the court®"s ruling apparently means that
the board must recommend a regulatory plan for the 1985
fishing season. It is unclear whether the board will be
asked to reauthorize every subsistence net fishery which
existed, but board records indicate that this could include
set net fisheries on king, sockeye and coho on the the east
and west sides of Cook Inlet. The board may also have to
examine subsistence salmon fishing regulations for the
Copper River, Naknek- Kvichak, Lake Iliamna- Lake Clark,
Angoon, and other areas.

Department of Law reviewed the Madison decision for the
Board of Fisheries and the Board of Game during their joint
meeting March 18, 1985, at the Captain Cook Hotel in
Anchorage. This gave the boards an opportunity to discuss
the regulatory impacts of the Madison decision. After

-MORE-
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public testimony on March 25, 1985 at the Captain Cook

Hotel, the Board of Fisheries will discuss plans for this
summer®"s fisheries. The Board of Game may hold similar
discussions on April 2, 1985 (also at the Captain Cook Hotel

in Anchorage).
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Al aska Sportfishing Association

3605 Arctic Blvd., Suite 800 « Anchorage, Alaska 99503
April 10, 1985

Senator Mitch Abood
Pouch V
Juneau, Ak 99811

Dear Mitch,

The
this

Alaska Sportfishing Association wishes to identify our priorities for
legislative session and comment on the apparent current action that

is taking place.

1.

HB 288 (SB231) Subsistence. The Administration proposed these bills
and we have submitted a substitute bill with a "sunset clause". It
is there for your consideration since we do not feel that, even
though valiant attempts have been made by the House Resources Com-
mittee to gain public input, a fully informed public can be achieved
in the limited time remaining for this session. It is probably the
most important and complex issue of this decade. There still remain
in Alaska cases where dependency on subsistence is crucial to life.
There are thousands that would love to have the priority offered by
subsistence, thousands more jealous of those with that priority, and
thousands that don't have the foggiest idea of what is going on. W
feel that a joint committee from the House and Senate of legislators
honestly and sincerely interested in arriving at a fair, legal, and
just solution to the subsistence issue needs to be formed and start
getting public input as soon as possible.

HB 93. Establishing a system of recreational rivers. This bill has
now been diluted so badly that it represents a mockery of the origi-
nal bill. The purpose was to protect the environment around several
excellent rivers in the Mat-Su area. It is now call "a system of
special use rivers" wherein we would designate those rivers that we
will allow placer mining to destroy. Will we do the same for a
cyanide manufacturer if they wish to establish a plant in Alaska?
The result is the same...no fish. Clear creek (Chunilna) has been
deleted from the list, Chelatna Lake has been deleted at the head
waters of Lake Creek (a stream we are trying to save from an aban-
doned mine that has started pouring muddy run-off into the head
waters of a famous fishing stream and a spawning ground for thousands
of salmon. Sedimentation into the stream bed of any river eventually
cakes the bed and salmon and native trout can no longer spawn there.
Multiple uses have been added to these areas that do not protect the
habitat. Allowing gravel extraction for public use will still
accelerate muddy run-off that clogs up stream beds. Salmon don't
differentiate between public use run-off and private use run-off.
Lumbering too close to the streams has destroyed hundreds of rivers
in the lower 48 and will here if allowed to occur. Grazing of cattle
in close proximity to streams also increases errosion and run-off.
Protection is what we are asking for and that no 1'.nee.r. exists in the
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3. MB's 29,36,& 43. Access to Susitna drainage streams. Little it any

action to date. Money is the problem we are told. There is $1,969
million available to the State in D-J funds that are from federal
exise taxes on the sale of sportfishing equipment. That money is
not to be used to replace State money in already existing programs
for fisheries but is to go to new uses for improvement of recrea-
tional fisheries. Currently $760,000 is being diverted illegally
from this fund to replace FRED division funds that were formerly
funded by the State. Though cleverly designed, this use will not
stand federal scrutiny and will result in the loss of the funds.
Rather than face that scene wouldn't it be far more beneficial co
the State to use those funds for their intended purpose and when
the bill comes up in Congress in 1988 for renewal we can say they
are going fora good cause and demonstrate to them by enumerating
projects suchas the above three bills. FREDdivision enhancement
projects are extremely expensive to keep up year after year, but
year after year they keep coming in for more money. Some programs
on barren streams appear well thought out but others only justify
the job position and salary. Why not put the money for lhat salary
into the deleted fishery biologist position in Homer? Of all
places on the peninsula it would seem that that fishery warrants
close observation and study.

A quick look at the last two points and it is obvious that we are sup-
porting long term preservation of a very important renewable resource
for the people of Alaska, the sportfishing and tourist industry, and
the commercial fishing industry. It is very difficult to sit on the
sidelines and watch such crucial bills be used as trade-offs for some
other piece of legislation. We intend to take it to the public and
the courts if necessary to assure that future generations do not have
to put up with the blunders that have been made already in the lower
48. The learning curve is already there.

Please assist in anyway you can to get these bills on track.

Sincerely,

Robert L. Hunter
Chairman, Legislative Committee



po. Boxmo
~*N Godbhwa, Alaka 00674

A rggiacel myrofitorgenization for treenhancement of fideries. 1N44-mn

March 25, 1985

Senator Mitch Abood, Chairman
State Affairs Committee
Alaska State Legislature
Pouch V (MS 3100)

Juneau, AK 99811

Dear Senator Abood:

The fishermen in Area E (Prince William Sound, Copper amd Bering Rivers)
have, since 1974, contributed $2.5 million and their own voluntary time to the
development of Prince William Sound Aquaculture Corporation (PWSAC) and the
implementation of salmon enhancement programs by this Regional Aquaculture
Association.

This form of "self help" resource development by the harvesting fishermen,
which was created by the Alaska State Legislature in 1975 has set a responsible
standard for enhancement that is without parallel in the rest of the United
States. We project that our total enhancement program will generate annual
revenues to the commercial fishery alone of $20 million within ten years. More-
over, the Esther Hatchery will produce coho and chinook salmon fry to be
stocked in nearby lakes, which we project will return 7500 coho and 6000 chinook
salmon adults to the developing sport fishery near Whittier. Salmon from this
hatchery will also be available to a future subsistence fishery.

PWSAC has actively supported the enhancement of sockeye and chinook salmon
on the Copper River in cooperative research programs with the Alaska Department
of Fish & Game since 1981. Funds expended to date represent $1.6 million.

These research studies have focused upon the development of an expanded hatchery
program in the Upper Copper River in fiscal year 1987. We, along with other
groups, feel that more fish production will increase the share of fish for all
users of the resource, commercial, sport and subistence included.

The recent Alaska Supreme Court ruling on the subsistence issue, the Madison
decision, has the potential to undercut the established gillnet fishery before
we have an opportunity to implement our Regional Comprehensive Enhancement Plan.
Our fishermen, processors, Cordova businesses and community in general could
suffer a devastating economic loss in the near and long term if this decision

stands.



Page Two
Senator Mitch Abood

March 25, 1985
While the 1978 subsistence law provides for an appropriate priority use
of resources by residents of Alaska who have traditionally relied on fish and

game, it does not give the boards enough guidance to protect other traditional
users, that is sports and commercial fishermen.

. We urgently need your help and support in order to see that Senate Bill
It231 is enacted in this legislative session.

Thank you for your support.

BJA/mbl



Mr 8 Mrs.Max Wiese

Box 47
Cordova, Alaska 99574
424-3667

26 March 1985

Senator Abood, Chairman
Senate State Affairs Committee
Juneau, Ah. 99S11

Dear Sir:

In regard to Senate Bill :EZZL I am concerned with the issue of

who 1is to use and manage the fish and game resources, specific—
ally, in my area of Cordova and the salmon of the Copper River
fishery. I was born and raised or. Cordova, have fished for 21 of
my EB)mars, and depend entirely on these resources for my livli-
hood. I would like to see the management of our resources handled,
so that 1, and the many other residents of Cordova who depend
solely on the Copper River, will be ensured of my continued use

of this resource.

Thank you for your time and consideration in this matter.

Sincerely,

Max Wiese



Senator Mitch Abood
Alaska State Legislacure
Pouch V. (MS 3100)

Juneau, Alaska 99811

Dear Senator Abood:

I am writing to urge you to schedule SB #231 for public

hearing in the State Affairs committee. It is crucial to
Cordova and its fishing fleet that we have a full gillnet
season in the Copper River area in 1985. The town of Cordova

and i1ts fishermen will be in dire financial needwithout the
income derived by this 1985 fishing season.

It is imperative that the Board of Fisheries and Fish
and Game are able to manage the resources for the good of all
user groups in the State of Alaska. In thecase of the Copper
River, 50% of the salmon are CopperRiver stocks and the rest
are Delta stock. This creates a management problem causing
possible over-escapement and confusion in controlling small
salmon runs 1ie; in the Delta and Copper River.

Alaska Dept, of Fish and Game, PWSAC, and Regional Advisory
Boards combined efforts to design and implement a management
plan for the Copper River. This accomplishment was a result of
tremendous research and allowed for a balance to provide access
to the resource for all user groups. The Copper River Management
Plan has successfully been implemented by experts in fishery
management. It is critical to the resource that this legislation
receives your endorsement and immediate action.

AHachivttfcf # / z.



March 25, 1985
Senator Abood
Page 2

Our livelihood needs to be protected this year to insure
the survival of Cordova and the many people that depend on
the commerical fishing industry as their only source of
income.

I urge you again to push SB #231 through the Senate for
the good of all Alaskans. Your cooperation on this important
matter to Cordova and its fishing industry 1is greatly appre—
ciated.

Sincerely,

le/vuv. njc Cnmjl.

pers/y McCune
Vice President
CDFU

JM/gf



Box 281
Cordova, Alaska
3/23/85

Senator Abood

Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Lear Senator Abcod:

We are writing to urge you to support Senate bill
#231 or similar legislation that would give the Alaska
Board of Fish and Game back the power to regulate and
manage our fish and game resources! If this isn"t accom—
plished before the commercial fishing is due to open in
May of this year the affect it will have on the residents
and town of Cordova will be DISASTROUS! I have lived in
Alaiska for 38 years and my husband has been here 17 years.
My father, two brothers, and my husband are commercial
fishermen. Our whole livelihood depends on fishing! We
have three boys all of whom fish with their Dad and hope
to continue in the family tradition! We have two boat
loans through the state which without a fishing season Jwe
will be- unable to meet our payments#® We feel that if
management is not turned back to Fish & Game and our
commercial Gillnet fishing is cloded the town of Cordova
will become a ghost town and people will no longer be
able to live here. Please we urge you to support this
bill and push for quick passage. < Thank you.

AtiuJMWdes#12>
. .Y



P,v.
Cordova, Alaska 99574
(907) 424-7260

March 20, 1985

Senator Mitch Abood

Chairman State Affairs Committee
Alaska State Legislature

Pouch V (MS 3100)

Juneau, Alaska 99811

Dear Senator Abood:

Enclosed is a resolution passed by the Cordova
Chamber of Commerce in support of HB 288 and SB 231.
Commerical fishing 1is truly the only source of revenue
in Cordova.

We appreciate your consideration of SB 231.

Sincerely,

CORDOVA CHAMBER OF COMMERCE

NOT27 1%b

fifhtduWulf 14-



Cordova, Alaska 99574
(907) 424-7260

March 19, 1985

R ESOLU™TI O N

WHEREAS commerical fishing 1is the backbone of
the economy of Cordova and other Prince William Souml
Communities, and

WHEREAS the Madison Decision severely impairs
the opportunity for commerical gil Inciting on the
Copper River Flats, and

WHEREAS a speedy resolution 1is necessary in
order toallow the 1985 commercial gillnet fishing to
start asscheduled, now therefore

BE IT RESOLVED that the Cordova Chamber of
Commerce supports the passage of HB 288 and SB 231 and
urges members of both the House andSenate to put
their support behind these bills.

CORDOVA CHAMBER OF COMMERCE

rtén. vy



C or d o v a O utboard, Il nc.

211 Breakwater Avenue-P.0. Box 960
Cordova, Alaska 99574
(907) 424-3220 or (907) 424-7202

March 20, 1981

Senator Mitch Abood _
Chairman State Affairs Committee

Alaska State Legqislature

Pouch V (M
Juneau, Alaska 99811

Dear Senator Mitch Abood,

We are writing to you concerning Bill #231. In the interest of our local
community, fisnermen, and business. PLEASE see that this b ill gets to the

ublic hearing right away. The gill net season for the Copper River opens
ay 15, 1985. We are, as you know are

and many in Cordoval We employ between seven to nine people each season.
These people too will be affecfed and probabl¥ laid off if we do not have
a 9I|| net season. Already with the lack of the crab fishery our community
sutfers during the winter.” This winter has been long and hard financially’

Please—Please™Mte on the map by helping us with our gill net
fishery. Move Bi

Sincerely,

Carl T. Fisher, President

it

NR22(985
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March 19, 1985

Senator Mitch Abood
Chairman State Affairs Committee
Alaska State Le Islature

Pouch V
Juneau, Alaska 59811

Hello Senator Abood,

me know that Kou are very busy so we'll make this short. Please
for the sc eduling hearln%s on S3#231 through the Senate
comntntees (Judiciary, F|nance State Affairs and Resources) and

push for quick-fix legislation (SBA231) before this year's fishing

season.

Here in Cordova all preParat|on for the Copper River salmon run
is at a halt as we await the outcome of the subsistence argument.

Thank you for your help.
Sincerely,

Gerald Masolini
Diana Masolini

/ MxclImsLnr# I



April 3, 1985

Honorable Bill Sheffield, Governor

Honorable Don Bennett, President of the Senate
Honorable Ben Grussendorf, Speaker of the Hou,
Juneau, Alaska

99811

Gentlemen:

Our sportfishing groups are deeply concerned about the potential
chaos, damage to the resource, public safety and user group impacts 1in
the event there is no legislation passed for protecting the fisheries in
1985. The potential exists for a resource calamity.

The attached suggested "band-aid" bill as a substitute for Senate
Bill #231 endeavors to accomplish three basic purposes:

1. Returns the authority to manage fish and game to the status quo
that existed prior to the Madison decision of February 21, 1985.

2. Provides a "sunset"™ clause for this legislation of March 31, 1986.
We feel that the legislative and the executive branch will not
have the time to deal with this very complicated subject as there
is less than 40 days remaining in this session. We hope and en—
courage the legislature to hold state wide hearings during the
balance of this year and develop a permanent long term solution to
this very sensitive issue. The section-by-section analysis attached,
illustrates some of the questions that we feel will need to be an—
swered in the long term legislation to be enacted next year.

3. Our bill refers to criteria that establish rural subsistence uses
as has been done historically in the past by ADF&G regulations
numbers 5 AAC 99.010, 5 AAC 01.597. These criteria are attached
as an exhibit for your reference.

Section 3 1is proposed to allow the Commissioner of Fish and Game to re—
instate as an emerency provision the regulations that were allowed in 1984.
We have suggested this section to assure that statutory time limitations do
not preculde implementation of such a law. We are available for public di-
cussion. We respectfully request your consideration.

Very truly yours,

Kenai River SportfiSTfTh”pAssociation Alaska Sportfishing Association
Robert C. Penney, Chairman Hunter Fisher, President

2819 Dawson Street 3665 Arctic Blvd, Suite 800
Anchorage, Alaska 99503 Anchorage, Alaska 99503
(907)561-5221 (907)562-4536

cc. Legislators

APR 8 1985



Draft Substitute for S_.B. 231
Suggested by the Kenai River Sportfishing Association
and
The Alaska Sportfishing Association
April 3, 1986

IN THE SENATE
SENATE BILL NO
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the taking of fish and
game for subsistence; and providing for an
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

* Section 1. FINDINGS. The legislature finds that

(1) the continuation of the opportunity for non-wasteful
subsistence uses by many rural Alaskans 1is important and 1in many
cases essential to their physical, traditional, cultural, and
social existence, and that 1in certain instances no practical
alternative resources or means are available to replace food,
supplies and other items gathered from fish and wildlife which
supply rural residents dependent on subsistence uses;

(2) in order to protect subsistence users most dependent
on subsistence, and in order to protect sport and commercial wuses
of fish and wildlife, and 1in order to maintain healthy fish and

wildlife populations available to subsistence, sport and

V..



commercial users, it is necessary for the Board of Fisheries and
the Board of Game to have authority, only for the 1985 fishing and
hunting seasons and until March 31, 1986, to regulate subsistence
fishing and hunting 1in the manner 1in which they were regulated in
1984.

3) conservation of fish and wildlife during the
season and thereafter will be furthered if the legislature is
unhurried in its consideration of complicated social, political,
and biological questions related to subsistence; by March 31, 1986
the legislature should be able to consider, after statewide
hearings, more complicated subsistence 1issues that cannot be
adequately considered in the remaining days of the Tfirst session
of the fourteenth legislature.

* Sec. 2. AS 16.05 1is amended by adding a new section to
read:

Sec. 16.05.258. SUBSISTENCE CRITERIA. Until March 31,
1986, and in accordance with the Administrative Procedure Act
(A.S. 44.62), the Board of Fisheries and the Board of Game may
adopt regulations 1in order to identify customary and traditional
subsistence uses by rural Alaskans by using the criteria set forth
in the regulations in effect in 1984 and found at 5 AAC 99.010 and
5 AAC 01.597, and those criteria are hereby established for the
1985 fishing and hunting seasons.

* Sec. 3. For the 1985 fishing and hunting seasons, the
Commissioner of Fish and Game shall use his authority, in

AS 16.05.060, to issue emergency regulations 1in order to provide

1985



for subsistence as it occurred 1in 1984; provided however, that in

this instance a biological emergency need not exist as 1is

otherwise required by AS 16.05.060.

* Sec. 4. This Act shall take effect immediately 1in accordance

AS 01.10.070(c).



Section by Section Analysis
of
Draft Substitute for S.B. 231
Proposed by Kenai River Sportfishing Association
and
the Alaska Sportfishing Association
April 3, 1985

INTRODUCTION

The recent decision of the Alaska Supreme Court, 1in Madison
v. Alaska Board of Fisheries, has already resulted in opening
several subsistence fisheries to all Alaskans, and there 1is a
widespread opinion that subsistence everywhere in the state, for
both fish and game, 1is now open to all Alaskans. Because of the
Madison decision, the Board of Fisheries has opened to all
Alaskans the subsistence fisheries on the Kenai Peninsula, in the
Iliamna and Lake Clark areas, on the Naknek River, on the Copper
River, and at Angoon. Those subsistence fisheries will be opened
to all Alaskans unless the legislature acts quickly to maintain
the status quo until there 1is a better opportunity for public
input.

The 1impact of the Madison decision, and the need for
legislative remedies probably cannot be adequately assessed in the
remaining days of the current legislative session. Therefore, the
substitute bill proposed by the Kenai River Sportfishing
Association and the Alaska Sportfishing Association is designed
as a temporary "band-aid", 1in order to maintain subsistence, sport
and commercial uses generally as they occurred in 1984. This
"band-aid" approach will protect the resources and protect
subsistence users most dependent oh those resources, until the
legislature and the public have had an opportunity to consider
more long-term solutions necessary to protect subsistence and yet
provide Tfor sport and commercial uses. The substitute allows a
year for the legislature to hold statewide hearings and to act.

SECTION BY SECTION ANALYSIS

Section 1 -

Section 1 of the draft substitute contains the following
findings which justify this temporary solution of maintianing the
status quo for one year:

(1) that rural subsistence by those individuals who are
dependent on the resources is important to protect;

(2) that in order to protect subsistence, sport and

commercial uses, and in order to protect the health of the fish
and wildlife resources that are so important to all Alaskans, it

-1 -



is necessary to regulate those uses 1in generally the same manne"
as occurred in 1984.

3) that the remaining days of this legislative session
probably are insufficient to allow reasonable consideration of
long-term solutions to subsistence issues. This last finding 1is

particularly important because it recognizes that complicated
issues related to subsistence deserve thorough, unhurried
examination. Among those questions, which the legislature and the
public may wish to consider, are:

(a) whether the subsistence priority should be defined
in terms of being available to rural Alaskans only;

(b) whether the legislature should give guidance to the
Board of Fisheries and the Board of Game 1in order to assist
them in defining the use of the word "rural™;

(c) whether better legislative language exists - rather
than the. restriction of subsistence to an undefined rural
population - in order to more adequately protect subsistence

users dependent on the resources, while thereby providing
more oppportunity for sport and commercial users; such a
solution will reduce conflict between sport, commercial and
subsistence users;

(d) whether the legislature should give additional
guidance to the Board of Fisheries and the Board of Game in
order to assist them in defining "customary and traditional
subsistence uses", as they are protected but not defined 1in
state and federal statutes related to Alaska subsistence;

(e) whether 1in some circumstances it may be appropriate
to prohibit subsistence use of certain fragile species or
stocks of wildlife.

(f) whether the legislature should give guidance to the
boards to establish criteria for focusing subsistence on more
abundant stocks of fish and wildlife.

These are the some of questions that need to be answered
after thorough public and legislative consideration, which can
only occur 1if more time 1is available. Sport, commercial, Native,
rural and urban interests will all need to participate. We also
urge the Department of Fish and Game to take an active role in
suggesting long-term solutions to the state®"s subsistence 1issues.

Section 2 -

This section ratifies, for the 1985 fishing and hunting
seasons and only until March 31, 1986, the previous criteria, 1in
existing regulations at 5 AAC 99.010 and 5 AAC 01.597, that have
been used by the boards until now and prior to the Madison

-



decision for determining customary and traditional subsistence
use. This section takes the situation back to the status quo and
will protect rural subsistence as it was managed 1in 1984.

Section 3 -

This section directs the Commissioner of Fish and Game to use
his emergency regulatory authority tc protect rural subsistence,
and sport and commercial uses, as they were managed 1in 1984. This
is temporary authority for the 1985 season oniy.

Section 4 -

This section provides that the legilation takes effect
immediately.



SUBSISTENCE CRITERIA USED PRIOR TO THE RECENT SUPREME COURT DECISION
JOINT BOARD'S SUBSISTENCE POLICY

CHAPTER 99.
SUBSISTENCE USES.

5AAC 99.010. JOINT BOARDS OF FISHERIES AND GAME SUBSISTENCE PRO-
CEDURES. (a)Ina pl¥|ng a subsistence priority, the Board of Fisheries and the Board
of Game will provide for conservation and development of Alaska's fish and game
resources according to the following procedures:

(1) each board will assess the biolooipal dahis of fish or game resources and
determine whether a surplus may be harvested during a regulatory year consistent with
the conservation and development of the resources on the sustained yield principal
and compatible with the public interest:

(2) each board will identify subsistence usss of--fish and game resources,
recognizing that subsistence uses are customary and traditional uses by rural Alaska
residents for food, shelter, fuel, clothing, tools, transportation, making of handicrafts,
customary trade, barter and sharing.

. (b?_ Customary and traditional subsistence uses by rural Alaska residents will be
identified hy use of the following criteria:

1) a long-term, consistent Fattern of use, excluding interruption by cir-
cumstances beyond the user's control such as regulatory prohibitions;

(2) a use pattern recurring in specific seasons of each year;

(-3) a use Fattern consisting of methods and means of harvest which are
characterized by efticiency and economy of effort and cost, and conditioned by local
circumstances;

_(4) the consistent harvest and use of fish or game which is near, or reasonably
accessible from, the user's residence;

(5 the means of handling, Ereparing, preserving, and storing fish or game
which has been traditionally used by past generations, but not excluding recent
technological advances where appropriate;

~(6) ause pattern which includes the handing down of knowledge of fishing or
hunting skills, values and lore from generation to generation;

(7) a use pattern in which the hunting or fishingi effort or the products of that
effort are distributed or shared among others within a definable community of persons,
including customarr trade, barter, sharing and glft-gwlng; customary trade may include
limited exchanges for cash, but does not include significant commercial enterprises; a
community may include specific villages or towns, with a historical preﬁonderance of
subsistence users, and encompasses individuals, families, or groups who in fact meet
the criteria described in this subsection; and



(8 a use pattern which includes reliance for subsistence purposes upon a
wide diversity of the fish and game resources of an area, and in which that pattern of
subsistence uses provides substantial economic, cultural, social, and nutritional
elements of the subsistence user's life.

(c) After identifyin? subsistence uses based upon the criteria set out in (b) of this
section, each hoard will determine the approximate amount of fish or game necessary
to prlowde fully for reasonable opportunities to engage in these customary and trad-
tional uses.

~ (d) Each board will adopt regulations that provide an opportunity for the sub-

sistence taking of fish or game resources in amounts sufficient to provide for the
customary and traditional uses identified in (b) of this section, and consistent with
sound conservation and management practices. In no instance may the subsistence
takm? jeopardize or interfere with the maintenance of a specific fish stock or game
population on a sustained yield basis.

(e) Each board will, in its discretion, adopt regulations that provide an opportunity
for non-subsistence uses of the resource, to the extent that the non-subsistence uses
do not jeopardize or interfere with the conservation and development of fish or game
resources on a sustained yield basis, or with the opportunity for taking these resources
for customary and traditional subsistence uses as provided in (d) of this section.

~(f) When circumstances such as increased numbers of users, weather, preda-
tion, or loss of habitat may jeopardize the sustained yield of a fish stock or game
ﬁopulatlon, each board will exercise all practical options for restricting non-subsistence
arvest before subsistence uses are restricted. If all available restrictions for non-
subsistence uses have been implemented and further restrictions are needed, each
board will reduce the take for subsistence uses ina series of graduated steps, by giv
ing maximum protection to subsistence users who

(1) live closest to the resource;
(2) have fewest available alternative resources; and
(3) have the greatest customary and direct dependence upon the resource.

_(9) Innoevent, however, will a board allow uses which willjeopardize or interfere
with the conservation and management of fish stocks on game populations on a sus-

tained yield basis.
Authority: AS 16.05.251(b
AS 16.05.255(b



FINFISH

COOK INLET AREA . o . .
4,200 king salmon may be taken in the Tyonek subdistrict during the period May 15

through June 30..

(bE< The daily bag and possession limit (or halibut is two. No person may possess sport
taken and subsistence taken halibut on the same day.
Authority: AS 16.05.060
AS 16.05.251(a) (3), (7).
(20 and (b)

5 AAC 01.597. CHARACTERISTICS OF SUBSISTENCE FISHERIES, (a) The
Board of Fisheries finds that certain customary and traditional practices and pro-
cedures associated with the utilization of fish in'the Cook Inlet Area can be used to
dentify subsistence uses. Based on testimony to the board, the following
fc_hﬁra.cteristics are those that should be evaluated in the identification of subsistence
isheries:

~(2) along-term, stable, reliable pattern of use and dependency, excluding in-
terruption generated by outside circumstances, e.g., regulatory action or fluctuations
in resource abundance;

(2) a use pattern established by an identified community, subcommunity or
group having preponderant concentrations of persons showing past use;

(3) a use pattern associated with specific stocks and seasons;

~(4) ause based on the most efficient and productive gear and economical use
of time, energy and money;

~(5) ause pattern occurring in reasonable geographic proximity to the primary
residence of the community, group or individual;

(6) ause pattern occurring in locations with easiest and most direct access to
the resources;

_(7) a use pattern which includes a history of traditional modes of handling,
preparing and storing the product without precluding recent technological advances;

o (? a_use pattern which includes the intergenerational transmission of ac-
tivities and skills;

(9) a use pattern in which the effort and products are distributed on a com-
munity and family basis including trade, bartering, sharing and gift-giving; and

~ (19 ause pattern which includes reliance on subsistence taking of a range of
wild resources in proximity to the community or primary residency.

(b) The board will identify established ?eographic communities which may be par-
ticipating in a subsistence system. The board will then apply all of the characteristics in

(a) of this section to the communities and subcommunities, groups and Individuals
within the communities to determine which uses are customary and traditional and
therefore, which communities are eligible for the subsistence priority.



