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r u r a l communities th a t  have h is t o r i c a l l y  depended or. 

sub s is ten ce  hu n tin g  ar.d f is h in g .  Under t h is  in t e r p r e t a t io n ,  

the board a s s e r ts  th a t  i t s  c r i t e r i a  are c o n s is te n t  w ith  the 

le g is la t u r e ' s in te n t .

The b o a rd 13 argument re v e a ls  a fundamental 

m isconcep tion  about the s t ru c tu re  o f  the 1973 su b s is ten ce  . 

law. There are  p o t e n t ia l ly  two t ie r s  o f  sub s is ten ce  users 

under AS 16 .05 .251(b). The f i r 3 t  t i e r  in c lu d e s  a l l  

su b s is ten ce  u se rs . Under the s ta tu te ,  a l l  sub s is ten ce  uses 

have p r io r i t y  over 3port and com m ercial uses "whenever i t  is  

necessary  to r e s t r i c t  the ta k in g  o f  f i s h  to  assure the 

maintenance o f  f i s h  3 tocks on a s u s ta in e d - y ie ld  b a s is ,  o r  to 

assure the c o n t in u a t io n  o f  su b s is ten ce  uses o f  3uch 

resou rces. . . . "  AS 15.05.251 (b) I f  the s ta tu to ry  

p r io r i t y  g iven  a l l  sub s is ten ce  users over commercial ar.d 

spo rt u se rs  s t i l l  r e s u lt s  in  too few f i s h  fo r  a l l  

sub s is ten ce  uses, then the board i s  a u th o r ized  to  e s ta b lis h  

a second t i e r  o f  p re fe r re d  su b s is ten ce  users based on the 

le g is la t iv e  c r i t e r i a  expressed in  AS 16.05.251(b), namely, 

customary and d ir e c t  dependence on the resou rce , lo c a l  

re s id en cy , and a v a i l a b i l i t y  o f  a lt e r n a t iv e  re sou rces .

C r i t e r ia  l i k e  the ten c r i t e r i a  o f  5 AAC 01.597(a) 

cou ld  be used to  d is t in g u is h  f i r s t - t i e r  gene ra l sub s is ten ce  

U3ers from s e co n d - t ie r  p re fe r re d  sub s is ten ce  users ,  a in ce  

most o f  the c r i t e r i a  r e la t e  to e it h e r  "customary and d ir e c t

-16-

f1 L P U  A N C H  C I U I L 02 - 22 •'== : 0: 3T
S O I :



d e p e n d e n c e "  o r  " l o c a l  r e s i d e n c y , "  t w o  o f  t h e  t h r e e  c r i t e r i a  

set o u t  in A S  1 6 . 0 5 . 2 5 1 ( b ) .  H o w e v e r ,  b e f o r e  t h e r e  i3 a n y  

o c c a s i o n  to r e s t r i c t  s u b s i s t e n c e  f i s h i n g  to s e c o n d - t i e r  

p r e f e r r e d  s u b s i s t e n c e  u s e r s  as d i s t i n c t  f r o m  a l l  s u b s i s t e n c e  

u s e r s ,  t h a  b o a r d  m u s t  m a k e  two f i n d i n g s .  I t  m u s t  find: (1)

t h a t  it is n e c e s s a r y  to r e s t r i c t  t h e  t a k i n g  o f  f i s h  f o r  

s u s t a i n e d - y i e l d  p u r p o s e s ;  a n d  (2) t h a t  e l i m i n a t i n g  s p o r t  a n d  

c o m m e r c i a l  u s e s  w i l l  n o t  a s s u r e  t h e  m a i n t e n a n c e  o f  f i s h  

3 t o c k s  o n  a s u s t a i n e d - y i e l d  b a s i s  a n d ,  t h u 3 , e s t a b l i s h i n g  a 

p r i o r i t y  a m o n g  s u b s i s t e n c e  u s e r s  is a l s o  n e c e s s a r y .  T h e  

b o a r d  e r r e d  b e c a u s e  it a p p l i e d  t h e  t e n  c r i t e r i a  w i t h o u t  

m a k i n g  t h e s e  f i n d i n g s .

T h e  b o a r d  a r g u e s  t h a t  t h e  w o r d s  " c u s t o m a r y  a n d  

t r a d i t i o n a l "  in A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  a u t h o r i z e  i t  to d e f i n e  

f i r s t - t i e r  s u b s i s t e n c e  u s e r s  b y  t h e i r  a r e a  o f  r e s i d e n c e .  W e  

' r e j e c t  t h i s  a r g u m e n t  f o r  s e v e r a l  r e a s o n s .  F i r s t ,  the 

a r g u m e n t  i g n o r e s  the t w o - t i e r  s t r u c t u r e  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  

t h a t  d a f i n e s  o n l y  t h e  S e c o n d - t i e r  s u b s i s t e n c e  u s e r 3  in t e r m s  

o f  r e s i d e n c y .  I f  t h e  l e g i s l a t u r e  h a d  i n t e n d e d  to d e f i n e  the 

c l a s s  o f  f i r s t - t i e r  g e n e r a l  s u b s i s t e n c e  u s e r s  b y  a r e a  o f  

r e s i d e n c e ,  it w o u l d  n o t  h a v e  e x p r e s s e d  t h a t  f a c t o r  w i t h  

r e s p e c t  to o n l y  the s e c o n d  t i e r  o f  p r e f e r r e d  s u b s i s t e n c e  

u s e r 3 .  M o r e o v e r ,  t h e  p h r a s e  " c u s t c m a r y  a n d  t r a d i t i o n a l "  

m o d i f i e s  t h e  w o r d  " u s e s "  i n  A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) .  It d o e s  n o t  

r e f e r  to u s e r s .  T h e  1978 s u b s i s t e n c e  l a w  r e f e r s  to



" c u s c c m a r y  u s e r s "  a t  c n l y  o n e  p o i n t ,  w h e n  it d e f i n e s  the

p r e f e r r e d  s u b s i s t e n c e  u s e r s  o f  t h e  3eccr.d t i e r  w i t h  the

t h r e e  s t a t u t o r y  c r i t e r i a  in AS 1 6 . 0 5 . 2 5 1 ( b ) .

T h e  H o u s e  S p e c i a l  C o m m i t t e e  o n  S u b s i s t e n c e  d r a f t e d

11
a l e t t e r  o f  i n t e n t  f o r  H o u s e  B i l l  960 t h a t  s u p p o r t s  o u r

i n t e r p r e t a t i o n .  W i t h  r e s p e c t  to A S  1 6 . 0 5 . 2 5 1 ( b )  (which w a s

1 1
S 6 o f  H o u s e  B i l l  960) , “ the l e t t e r  o f  i n t e n t  m a d e  c l e a r

t h e  p r i o r i t y  to b e  g i v e n  s u b s i s t e n c e  u s e s  in g e n e r a l  o v e r

s p o r t  a n d  c o m m e r c i a l  u s e s  a n d  e x p l a i n e d  t h e  t w o - t i e r  s y s t e m

a m o n g  s u b s i s t e n c e  u s e r s .

S e c t i o n s  s i x  a n d  sever.; T h e s e  t w o  s e c t i o n s ,  
w m c h  a r e  v i r t u a l l y  i d e n t i c a l  f o r  t h e  B o a r d s  
o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  Game, are 
i n t e n d e d  to s t a t u t o r i l y  s e t  o u t  t h e  p r i o r i t y  
g i v e n  to s u b s i s t e n c e  u s e  o f  f i s h  a n d  g a m e  
r e s o u r c e s .  . . . F u r t h e r ,  t h e s e  s e c t i o n s  sec 
f o r t h  a p r i o r i t y  o f  u s e r s  if r e s t r i c t i o n s  are
n e e d e d  b e c a u s e  o f  t h e  u n a v a i l a b i l i t y  o f
r e s o u r c e s .  T h e  p r i o r i t y  l i s t  is an a t t e m p t  
to i n s u r e  t h a t  t h o s e  w i t h  t h e  m o s t  d e p e n d e n c e  
u p o n  t h e  f i s h  a n d  g a m e  r e s o u r c e s  a r e  the last 
to b e  r e s t r i c t e d .

If t h e r e  is a n e e d  to r e s t r i c t  the 
t a k i n g "  o f  f i s h  o r  c a m e  In o r d e r  to a v o i d  
d a m a g i n g  t h e  f i s h  s t a c k s  o r  g a m e  p o p u l a t i o n s , 
o r  in o r d e r  to a s s u r e  t h a t  s u b s i s t e n c e  u s e r s  
m a y  c o n t i n u e  to t a k e  f i s h  o r  g a m e ,  it is the
i n t e n t  o f  t h a  C o m m i t t e e  t h a t  s c o r e s  o r
c o m m e r c i a l  u s e  b e  r e s c r i o t e d  b e f o r e

11« KB 960 b e c a m e  t h e  1373 s u b s i s t e n c e  law, ch.
151 S L A  1978.

12. T h a  c o m m i t t e e  a l s o  i n t e n d e d  to p r o v i d e  a
p r i o r i t y  f o r  s u b s i s t e n c e  h u n t i n g  in AS 1 5 . 0 5 . 2 5 5 ,  as
i n d i c a t e d  in § 6 o f  H B  960.
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s u b s i s t e n c e  u s e . If t h e s e  r e s t r i c t i o n s  are 
i n a d e q u a t e , r e s t r i c t i n g  o f  s u b s i s t e n c e  u s e  as 
w e l l  is a u t h o r i z e d  b a s e d  u p o n  the d e p e n d e n c e  
o n  t h e  r e s o u r c e ,  t h e  l o c a l  r e s i d e n c e  o f  the 
s u b s i s t e n c e  u s e r s ,  a n d  the a v a i l a b i l i t y  o f  
a l t e r n a t e  r e s o u r c e s .

%

( E m p h a s i s  a d d e d ) .

O n l y  in c o n n e c t i o n  w i t h  AS 1 6 . 0 5 . 2 5 1 ( b )  d o e s  the
• *

l e ' t e r  o f  i n t e n t  d i s c u s s  a p p l y i n g  r e s i d e n c e  c r i t e r i a  to

s u b s i s t e n c e  u s e r s ,  a n d  it d o e s  so o n l y  w i t h  r e s p e c t  to

s e c o n d - t i e r  s u b s i s t e n c e  u s e r s . W i t h  ,r e s p e c t  to the

d e f i n i t i o n  o f  s u b s i s t e n c e  u s e s  in § 17 o f  H o u s e  B i l l  960

(now A S  1 6 . 0 5 . 9 4 0 ( 2 3 ) ) ,  t h e  l e t t e r  o f  i n t e n t  d o e s  n e t

s u g g e s t  t h a t  t h e  p h r a s e  " c u s t o m a r y  a n d  t r a d i t i o n a l "  w a s

m e a n t  to d e s c r i b e  u s e r s  as w e l l  as u s e s .  T h e  l e t t e r  o f

i n t e n t  states-:- •

S e c t i o n  s e v e n t e e n : S u b s e c t i o n  (26) d e f i n e s
w h a t  u s e s  c a n  be m a d e  o f  s u b s i s t e n c e  c a u g h t  
f i s h  a n d  g a m e .  It a l l o w s  i t  to be u s e d  f o r  
d i r e c t  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  f o r
b a r t e r  as d e f i n e d  i n  s u b s e c t i o n  (27) a n d  f o r  
s h a r i n g  t h e  s u b s i s t e n c e  c a u g h t  f i s h  a n d  g a m e  
w i t h  o t h e r  p e r s o n s .  This, s u b s i s t e n c e  c a u g h t  
f i s h  a n d  g a m e  w h i c h  is s h a r e d  c a n  t h e n  o n l y  
b e  u s e d  f o r  p e r s o n a l  o r  f a m i l y  consumption*.
T h i s  s u b s e c t i o n  a l s o  b r o a d e n s  the d e f i n i t i o n  
o f  f a m i l y  to i n c l u d e  t h e  e x t e n d e d  f a m i l y  
s i t u a t i o n .

T h e  l e t t e r  o f  i n t e n t  c l e a r l y  e x p r e s s e d  the 

l e g i s l a t i v e  r e s o l v e  to e s t a b l i s h  a p r i o r i t y  f o r  s u b s i s t e n c e  

u s e  o f  f i s h  a n d  g a m e .  T h e  19 7 3  s u b s i s t e n c e  l a w  al s o

I n c r e a s e d  the n u m b e r  o f  u s e s  q u a l i f y i n g  as s u b s i s t e n c e  

f i s h i n g  b y  i n c l u d i n g  t r a d e  a n d  b a r t e r ,



'
.

yi ••

The b e a r d  b a s a d  its r e s t r i c t i v e  regula t i o n ,  5 AAC

01.597, on the w o r d s  " c u s t o m a r y  and t r a d i t i o n a l . "  The 

l e g i s l a t u r e  did n o t  d e f i n e  t h e s e  w o r d s  in the 1973 

s u b s i s t e n c e  law. In su c h  a case, r e f e r e n c e  to l e g i s l a t i v e  

h i s t o r y  m a y  p r o v i d e  an' i n s i g h t  into the l e g i s l a t u r e 's intent 

and a s t a t u t e 's w e a n i n g . N o r t h  S l o o e  3 o r c u c h  v. Sohio 

P e t r o l e u m  C o r o . , 535 ? . 2 d  534 , 540 (Alaska 1978). In the 

House f loor d e b a t e  a n  H o use Bi l l  960, R e p r e s e n t a t i v e  C o t t o n
r

i n t r o d u c e d  an a m e n d m e n t  to d e l e t e  the w c r d 3  "cu s t o m a r y  and

t r a d i t i o n a l "  fr o m  the statute. The f l o o r  m a n a g e r  of the

bill, R e p r e s e n t a t i v e  A n d e r s o n ,  o p p o s e d  the a m e n d m e n t  in the

f o l l o w i n g  speech:

The two w o r d s  are u s e d  in this' c o n t e x t  to put 
some g u i d e l i n e s  a r o u n d  the us e s  o f  A l aska's 
f r e e d o m  of  resources. W h a t  we w e r e  afraid 
o f , it was b r o u g h t  to o u r  a t t e n t i o n  b y  people 
w h o  w e r e  c o n c e r n e d  t h a t  this w o u l d  leave the 
field of  the d e f i n i t i o n  w i d e  open. T h a t  
n e w c o m e r s  rust ccmir.c to the S t a t e  of Alaska
w o u l d  a u t o m a t i c a l l y  be aoia to 
o n i y  r e s i d e n c y  in 30 days, b u t

e s t a o l i s h  not 
be  able to cc

out and 3 tats that c h e v  have a c u s t c m a r v  ana
t r a d i t i o n a l  use of A l a s k a ' s :isn anc came

ti o n a i  aisc is in r e c o g n i t i o n  of a his t o r i c a l  
u s e  of fish a n d  game for food, shelter, fuel, 
clothing, tools, _t r a n s p o r t a t i o n ,  etc. This 
13 not o n l v  in c o n f o r m a n c e  w i t h  the 
a b o r i g i n a l  uses, but also those that have 
co m e  in, these p e o p l e  w h o  h a v e  come in 
later. . . . [T]he n o n n a t i v e  p e o p l e  in the 
Stats o f  A l a s k a  ha v e  e s t a b l i s h e d  c u s t o m a r y  
a n d  t r a d i t i o n a l  uses o f  A l a s k a ' 3 fish and 
g a m e  r e s o u r c e s  for s u b s i s t e n c e  p u r u o s e 3 . And 
in o r d e r  to gi v e  the B o a r d  o f  F i s h  and Game 
mo r e  c l a r i f i c a t i o n  in the area, w e  have come 
up w i t h  the (inaudible) o f  c u s t o m a r y  and 
t r a d i t i o n a l  r a t h e r  than l e a v i n g  that section

-20-

r=o« c n c h OZ * ZZ cZ I *3 s 25 =. .i



wi d e  open. The d e s i c n  is not: to be r e s t r i c­
tive but to p r o v i d e  g u i d e l i n e s  and tnat Is" 
b a s i c a l l y  w h a t  I reel a n d  m a n y  . , . m e m b e r s  
felt it w a s  n e c e s s a r y  in . . .  a d d i n g  or 
r e t a i n i n g  those two w o r d s  " c u s t o m a r y *  and 
t r a d i t i o n a l . "

( E m p h a s i s  a d d e d ) ,

W e  c o n s i d e r  s t a t e m e n t s  m a d e  b y  a b i l l ' s  s p o n s o r  in 

th e  c o u r s e  o f  l e g i s l a t i v e  d e l i b e r a t i o n s  to b e  r e l e v a n t  e v i­

d e n c e  w h e n  a c o u r t  is t r y i n g  to d e t e r m i n e  l e g i s l a t i v e  i n­

tent. A l a s k a  P u b l i c  E m p l o y e e s  A s s o c i a t i o n  v. S t a t e , 525

P . 2d 12, IS ( A l a s k a  1974) . A n d e r s o n  a r g u e d  f o r  t h e  r e­

t e n t i o n  o f  " c u s t o m a r y  a n d  t r a d i t i o n a l "  for u s e  as a g u i d e­

line. H i s  m a j o r  c o n c e r n  f o c u s e d  o n  the p o t e n t i a l  p r e s s u r e  

p u t  o n  r e s o u r c e s  b y  n e w c o m e r s .  In h i s  v i e w ,  t h e  w o r d s  " c u s­

t o m a r y  a n d  t r a d i t i o n a l "  r e c o g n i s e d  ‘a n d  p r o t e c t e d  a h i s t o r­

i c a l  s u b s i s t e n c e  U 3 e  b y  b o t h  n a t i v e  a n d  n o n - n a t i v e  A l a s k a n s . 

T h e  w o r d s  w e r e  n o t  i n t e n d e d  to r e s t r i c t  s u b s i s t e n c e  use.

A n o t h e r  p a r t  o f  t h e  H o u s e  d e b a t e  s e r v e s  to c l a r i f y  

t h e  s t a t u t e ' s  m e a n i n g .  R e p r e s e n t a t i v e  P a r r  e x p r e s s e d  c o n­

c e r n  t h a t  t h e  b o a r d  m i g h t  u s e  A S  1 6 . 0 5 . 2 5 1 ( b )  to e l i m i n a t e

F a i r b a n k s  r e s i d e n t s  f r o m  s u b s i s t e n c e  u s e .  S o m e  F a i r b a n k s

r e s i d e n t s  o f t e n  t r a v e l e d  t o  t h e  C h i t i n a  D i p  N e t  F i s h e r y  n e a r  

th e  C o p p e r  R i v e r  f o r  t h e i r  f i s h i n g .  R e p r e s e n t a t i v e  

A n d e r s e n  r e s p o n d e d  to t h e s e  c o n c e r n s :

If we get into a c o n d i t i o n  w h e r e  the fish
stock get3 d o w n  to the p o i n t  w h e r e  there is
no w a y  that you can a l l o w  any take, the first 
pe o p l e  that y o u  are g o i n g  to c u t  o f f  are the 
c o m m e r c i a l  and than the sports, first, and

X



t h e n  the l a s t  p e o p l e  t h a t  y o u  a r e  g o i n g  to 
c u t  o f f  a r e  t h e  s u b s i s t e n c e  p e o p l e  w h o  h a v e  
the g r e a t e s t  r e l i a n c e  o n  t h e  r e s o u r c e .  . . . 
[I] f it w e r e  d e f i n e d  t h a t  d i p  n e t  f i s h i n g  
w e r e  for s u b s i s t e n c e  u s e s  ar.d n o t  for s a l e  o r  
a n y  o t h e r  p u r p o s e ,  t h a t  w o u l d  b e  a l l o w e d  a n d  
I w o u l d  t h i n k  t h a t  p e o p l e  f r o m  F a i r b a n k s  
w o u l d  f a l l  u n d e r  t h e s e  c a t e g o r i e s .  I d o n ' t  
k n o w  w h e r e  e l s e  t h e y  w o u l d  g o  to . . . w h e r e  

V ^ p e o o l e  f r o m  F a i r b a n k s  m a k e  i t  a c u s t o m  t o  co 
.d o w n  to t h e  C h i t i n a  a r e a  a n d  if it w a s  
d e t e r m i n e d  t h a t  t h a t  r e s o u r c e  w a s  d o w n  to the 
o m t  w h e r e  o n l y  s u b s i s t e n c e  w o u l d  b e  s l­
o w e d  , t h o s e  p e o p l e  w o u l d  b e  t a k e n  c a r e  o f  

u n d e r  t h i s  s e c t i o n . I d o n 11 s e e  t h a t  it is 
e l i m i n a t i n g .

( E m p h a s i s  a d d e d ) .

In t h e  H o u s e  d e b a t e ,  A n d e r s o n  a t t e m p t e d  to a s s u r e  

P a r r  t h a t  r e s i d e n t s  o f  u r b a n  F a i r b a n k s  c o u l d  b e  c o n s i d e r e d  

p r i o r i t y  s u b s i s t e n c e  u s e r s .  C o n t r a r y  t o  t h e  b o a r d ' s  i n t e r­

p r e t a t i o n  o f  t h e  s u b s i s t e n c e  s t a t u t e s ,  t h e r e  is n o  i n­

d i c a t i o n  t h a t  l e g i s l a t o r s  u n d e r s t o o d  t h e  1973 s u b s i s t e n c e  

l a w  to r e s t r i c t  s u b s i s t e n c e  u s e  to e i t h e r  a r u r a l  o r  a 

c o m m u n i t y  c o n t e x t .  In fact, t h e  H o u s e  d e b a t e  i n d i c a t e s  t h a t  

t h e  1 9 7 8  s u b s i s t e n c e  l a w  w a s  n e c e s s a r y  t o  p r o t e c t  

s u b s i s t e n c e  u s e s  as a p r i o r i t y  u s e  o f  A l a s k a ' s  f i s h  a n d  g a m e  

r e s o u r c e s .  T h i s  i n t e n t  is c l e a r l y  e x p r e s s e d  b y  t h e  p r e a m b l e  

to t h e  s u b s i s t e n c e  law:

[I]t is in t h e  p u b l i c  i n t e r e s t  to c l e a r l y  
e s t a b l i s h  s u b s i s t e n c e  u s e  as a p r i o r i t y  u s e  
o r  A l a s k a 1 s f i s n  a n d  g a m e  r e s o u r c e s  a n a  co 
r e c o c m l r e  t h e  n e e d s ,  c u s t o m s  a n d  t r a d i t i o n s  
o f  A l a s k a n  r e s i d e n t s . T h e  l e g i s l a t u r e  
f u r t h e r  f i n d s  t h a t  b e n e f i c i a l  u s e  o f  t h o s e  
r e s o u r c e s  b y  a l l  s t a t e  r e s i d e n t s  s h o u l d  be 
c a r e f u l l y  m o n i t o r e d  a n d  r e g u l a t e d  w i t h  as 
m u c h  i n p u t  as p o s s i b l e  f r o m  t h e  a f f e c t e d



---- --------------------------------------

user3, ao that the v i a b i l i t y  of  fish and came 
r e s o u r c e s  is not t h r e a t e n e d  and so that 
r e s o u r c e s  are c o n s e r v e d  in a m a n n e r  c o n s i s­
tent w i t h  the s u s t a i n e d  y i e l d  principle.

( E m p h a s i s  a d d e d ) .

^  T h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h a t  the

l e g i s l a t u r e  i n t e n d e d  to p r o t e c t  s u b s i s t e n c e  use, n o t  l i m i t

it. T h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l " s e r v e  as a

g u i d e l i n e  to r e c o g n i z e  h i s t o r i c a l  s u b s i s t e n c e  u s e  b y

i n d i v i d u a l s ,  b o t h  n a t i v e  a n d  n o n - n a t i v e  A l a s k a n s .  In

a d d i t i o n ,  s u b s i s t e n c e  u s e  is n o t  s t r i c t l y  l i m i t e d  to r u r a l

c o m m u n i t i e s .  F o r  t h e s e  r e a s o n s ,  t h e  b o a r d ' s  i n t e r p r e t a t i o n

o f  " c u s t o m a r y  a n d  t r a d i t i o n a l” as a r e s t r i c t i v e  t e r m

11
c o n f l i c t s  s q u a r e l y  w i t h  the 1e g i s l a t i v e  intent.

13. T h e  b o a r d  n o t e s  t h a t  the w o r d s  " c u s t o m a r y  and 
t r a d i t i o n a l "  i n  t h e  1978 s u b s i s t e n c e  l a w  w e r e  t a k e n  fr o m  S 
703 o f  H R  39, 9 5 t h  C o n g r e s s ,  2 n d  S e s s i o n  (1978), w h i c h  
C o n g r e s s  p a s s e d  in m o d i f i e d  f o r m  in 1980 as t h e  A l a s k a  
N a t i o n a l  I n t e r e s t s  L a n d  C o n s e r v a t i o n  A c t  ( A N I L C A ) , P u b l i c  
L a w  No. 9 6 - 4 8 7 ,  16 ty.S.C. S 3113. T h e r e f o r e ,  the b o a r d
argues- t h a t  t h e  w o r d s  in t h e  A l a s k a  a c t  s h o u l d  h a v e  the same 
m e a n i n g  as the w o r d s  i n  t h e  f e d e r a l  a c t  a n d  l i m i t  
s u b s i s t e n c e  u s e s  t o  r e s i d e n t s  o f  r u r a l  A l a s k a .  W e  r e j e c t  
t h i s  a r g u m e n t  f o r  s e v e r a l  r e a s o n s .  F i r s t ,  $ 703 o f  H R  39 in 
its 1978 f o r m  d i d  n e t  c o n t a i n  t h e  " r u r a l  A l a s k a  r e s i d e n t s "  
l i m i t a t i o n  n o w  f o u n d  in 16 U . S . C .  s 3113. S e cond, t h e  
A l a s k a  H o u s e  f l o o r  d e b a t e  r e v e a l s  t h a t  R e p r e s e n t a t i v e  
A n d e r s o n ,  t h e  b i l l ' s  f l o o r  m a n a g e r ,  u n d e r s t o o d  the 1978 
s u b s i s t e n c e  l a w  to a l l o w  the u r b a n  r e s i d e n t s  o f  F a i r b a n k s  to 
q u a l i f y  as g e n e r a l  s u b s i s t e n c e  u s e r s .  F i n a l l y ,  in the 
p r e a m b l e  to t h e  1978 s u b s i s t e n c e  law, t h e  A l a s k a  L e g i s l a t u r e  
e x p r e s s e d  i t s  i n t e n t  to " r e c o g n i z e  t h e  n e e d s ,  c u s t o m s  a n d  
t r a d i t i o n s  o f  A l a s k a n  r e s i d e n t s . "  W h i l e  t h e  l e g i s l a t u r e  
d e c l a r e d  t h a t  b e n e f i c i a l  u s e  o f  f i s h  a n d  g a m e  r e s o u r c e s  "by

( F o o t n o t e  C o n t i n u e d )
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W e  n e w  t u r n  to the b o a r d ' s  i n t e r p r e t a t i o n  o f  the 

197a s u b s i s t e n c e  law. In D e c e m b e r  1930 , the b e a r d  .-net to 

e x a m i n e  t h e  u s e s  o f  s a l m o n  in C o o k  I n l e t  a n d  to d e t e r m i n e  

w h i c h  u s e s ‘w o u l d  q u a l i f y  f o r  t h e  s u b s i s t e n c e  u s e  p r i o r i t y .  

T o m  L o n n e r ,  t h e  d i r e c t o r  o f  t h e  s u b s i s t e n c e  s e c t i o n  cf the 

A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  p r e s e n t e d  t h e  d e p a r t­

m e n t ' s  r e c o m m e n d a t i o n s  o n  t h e  s u b s i s t e n c e  s t a t u t e .  Ke 

s u g g e s t e d  t h a t  t h e  b o a r d  b e g i n  i t s  a n a l y s i s  o f  c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s  w i t h  a n  a s s e s s m e n t  o f  u s e r  p r o f i l e s  a n d  u s e  

p a t t e r n s  o n  a c a s e  b y  c a s e  b a s i s .  L o n n e r  n o t e d  t h a t  s u c h  

i n f o r m a t i o n  w a s  m o s t  l a c k i n g  i n  t h e  m a j o r  C o c k  I n l e t  

s u b s i s t e n c e  f i s h e r y  b e c a u s e  o f  t h e  r a p i d  g r o w t h  o f  

s u b s i s t e n c e  u s e s  in r e c e n t  y e a r s ,  a n d  that o b t a i n i n g  su c h  

i n f o r m a t i o n  w o u l d  b e  e x p e n s i v e .

T h e  b o a r d  d i d  n o t  f o l l o w  L o n n e r * s  s u g g e s t e d  ap-

14
p r o a c h .  A f t e r  the b o a r d  h e a r d  e x t e n s i v e  t e s t i m o n y  on

T m
s u b s i s t e n c e  use, i t s  "'-chairman a p p o i n t e d  a c o m m i t t e e ,  ••

( F o o t n o t e  C o n t i n u e d )

a l l  s t a t e  r e s i d e n t s "  s h o u l d  be c a r e f u l l y  m o n i t o r e d  a n d  
r e g u l a t e d ,  it d i d  n o t  e x p r e s s  a n  i n t e n t i o n  to l i m i t  
3ubsister.ee u s e s  to r u r a l  A l a s k a  r e s i d e n t s .

14. A  b o a r d  m e m b e r ,  N i c k  S z a b o ,  s t a t e d  th a t  the 
b o a r d '3 l i m i t e d  b u d g e t  p r e v e n t e d  i m p l e m e n t a t i o n  of a c a s e  by 
c a s e  a p p r o a c h .

15. T h a  b o a r d  s t i p u l a t e d  in 1982 that it v i o l a t e d  

( F o o t n o t e  C o n t i n u e d )
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c o n s i s t i n g  o f  b o a r d  m e m b e r s  a n d  s t a f f ,  to i d e n t i f y  

s u b s i s t e n c e  u s e s  o f  s a l m o n  in C o o k  I n l e t .  T h e  c o m m i t t e e  

d r a f t e d  t e n  c r i t e r i a  to i d e n t i f y  s u b s i s t e n c e  u s e s  a n d  

p r e s e n t e d  t h e m  to the b o a r d .

L o n n e r  w o r k e d  w i t h  t h e  c o m m i t t e e  to d e v e l o p  the 

t e n  c r i t e r i a  a n d  e x p l a i n e d  t h e m  to t h e  b o a r d .  He stated: 

" T h e s e  t e n e t s  h e r e  a r e  . . . b a s e d  o n  . . . t h e  e v i d e n c e  

a b o u t  f o u r  r e l a t i v e l y  s e l f - c o n t a i n e d  c o m m u n i t i e s .  . . .  If, 

h o w e v e r ,  y o u  h a v e  i n d i v i d u a l  a p p l i c a n t s ,  . . . t h i s  m i g h t  

n o t  s u f f i c e  as a test-." T h e r e f o r e ,  t h e  b o a r d  w a s  f u l l y  

a w a r e  o f  t h e  l i m i t a t i o n s  o f  t h e  p r o p o s e d  c r i t e r i a .

A t  its M a r c h  1981 m e e t i n g ,  the b o a r d  r e c e i v e d  f u r­

t h e r  t e s t i m o n y  o n  u s e s  o f  C o o k  I n l e t  s a l m o n  f r o m  t h e  a r e a  

a d v i s o r y  c o m m i t t e e s  a n d  s e v e r a l  i n d i v i d u a l  w i t n e s s e s .  A f t e r  

d e l i b e r a t i o n ,  the b o a r d  d e c i d e d  to a p p l y  a l l  o f  the t e n  

c r i t e r i a  "to d e t e r m i n e  w h i c h  u s e s  a r e  c u s t o m a r y  a n d  

t r a d i t i o n a l  a n d  t h e r e f o r e  a r e  e l i g i b l e  f o r  the s u b s i s t e n c e  

p r i o r i t y . "  O n l y  t h e  l,: f i s h e r i e s  a s s o c i a t e d  w i t h  T y o n e k ,  

E n g l i s h  B a y  a n d  P o r t  G r a h a m  m e t  a l l  t e n  c r i t e r i a .

I n  its f i n d i n g s  o f  fact, t h e  b o a r d  a p p l i e d  t h e  t e n  

c r i t e r i a  to i n d i v i d u a l s  s u c h  as M a d i s o n  a n d  G j o s u n d .  In 

p a r t i c u l a r ,  t h e  i n d i v i d u a l s  f a i l e d  to m e e t  t h e  s e c o n d

( F o o t n o t e  C o n t i n u e d )

AS 4 4 . 6 2 . 3 1 0 - 1 2  ( p ublic m e e t i n g  p r o v i s i o n )  a t  its Decembe: 
1980 m e e t i n g .
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c o m m u n i t y ,  s u b c o m m u n i t y  o r  g r o u p  h a v i n g  p r e p o n d e r a n t

i g
c o n c e n t r a t i o n s  o f  p e r s o n s  s h o w i n g  p a s t  u s e . " *  T h e  b o a r d  

f o u n d :

A l t h o u g h  3 o m e  u s e r s  h a v e  s h o w n  t h e  e x i s t e n c e  
o f  a c o m m u n i t y  o f  i n t e r e s t  (e.g., the
K e n a i t c e  T r i b e  a n d  t h e  X a c h e m a k  B a y  S u b s i s­
t e n c e  G r o u p )  / t h e s e  p a r s o n s  e i t h e r  a r e  too 
w i d e l y  d i s p e r s e d  o r  a r e  t o o  h e t e r o g e n e o u s  to 
be c o n s i d e r e d  a n  i d e n t i f i a b l e  c o m m u n i t y ,  
s u b c o m m u n i t y  o r  g r o u p .  O n  t h e  e v i d e n c e  
p r e s e n t e d ,  t h e  B o a r d  c a n n o t  c o n c l u d e  e i t h e r  
t h a t  a c t i v i t i e s  a r e  c o n d u c t e d  In c o m m o n  or 
t h a t  s h a r i n g  o r  o t h e r  g r o u p  i n t e r c h a n g e
o c c u r s  in r e l a t i o n  to t h e  r e s o u r c e .

In o t h e r  word3, an i n d i v i d u a l  s u b s i s t e n c e  u s e r  (such as

M a d i s o n  o r  G j o s u n d )  w o u l d  n o t  q u a l i f y  for a s u b s i s t e n c e  use

p r i o r i t y  f r o m  t h e  b e a r d  u n l e s s  h e  w e r e  p a r t  o f  a n

i 7
i d e n t i f i a b l e  s u b s i s t e n c e  c o m m u n i t y  o r  g r o u p .  G n c e r  the

16. S e e  5 A A C  0 1 . 5 9 7  s e t  o u t  in n. 8 abov e .

17. In c o n t r a s t ,  the C o m m e r c i a l  F i s h e r i e s  I n t r y  
C o m m i s s i o n  i s s u e s  c o m m e r c i a l  f i s h i n g  p e r m i t s  o n  an 
i n d i v i d u a l  b a s i s .  S e e  AS 1 6 . 4 3 . 2 5 0 .  W e  do not, h o w e v e r ,  
r e a d  the w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  as a g r a n t  of 
a u t h o r i t y  to the D e p a r t m e n t  o f  F i s h  a n d  G a m e  a n d  the B o a r d  
o f  F i s h e r i e s  to i m p o s e  a " g r a n d f a t h e r "  r i g h t s  s y s t e m  w i t h  
r e s p e c t  to s u b s i s t e n c e  u s e r s .  I m p o s i n g  an e c u i t a b i e  s y s t e m  
o f  g r a n d f a t h e r  r i g h t s  is a n  e x t r e m e l y  c o m p l i c a t e d  task, as 
A l a s k a ' s  e x p e r i e n c e  w i t h  s u c h  a s y s t e m  i n  t h e  c o m m e r c i a l  
s a l m o n  a n d  h e r r i n g  f i s h e r i e s  h a s  d e m o n s t r a t e d .  See AS 
1 6 . 4 3 . 0 1 0 - 9 9 0  a n d  t h e  n u m e r o u s ,  a n d  e v e r  i n c r e a s i n g ,  
j u d i c i a l  d e c i s i o n s  i n t e r p r e t  g t h i s  a c t  n o t e d  in the 
a n n o t a t i o n s .  S u c h  a s y s t e m  w o u l d  a l s o  be e x t r e m e l y  
c o n t r o v e r s i a l .  It is p r e p o s t e r o u s  to 3U D ? o s e  that the 
l e g i s l a t u r e  i n t e n d e d  to c r e a t e  s u c h  a s y s t e m  m e r e l y  by u s i n g

(Footnote Continued)



b e a r d ' s  r e g u l a t i o n ,  m a n y  i n d i v i d u a l  u s e r 3  w h o  h a v e  h i s­

t o r i c a l l y  d e p e n d e d  o n  s u b s i s t e n c e  f i s h i n g  a r e  e l i m i n a t e d  

f r o m  s u b s i s t e n c e  u s e  a t  t h e  o u t s e t .

T h e  b o a r d ' s  r e g u l a t i o n ,  5 A A C  0 1 . 5 9 7 ,  is 

i n c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  to p r o v i d e  

g u i d e l i n e s  f o r  t h e  p r o t e c t i o n  o f  s u b s i s t e n c e  f i s h i n g .  T h e  

r e g u l a t i o n  e x c e e d s  t h e  a u t h o r i t y  d e l e g a t e d  to t h e  b o a r d  

b e c a u s e  i t  o p e r a t e s  t o o  r e s t r i c t i v e l y  i n  i t s  i n i t i a l  

d i f f e r e n t i a t i o n  b e t w e e n  s u b s i s t e n c e  a n d  n o n - s u b s i s t e n c e  

u s e s .  U n d e r  a s t a t u t e  d e s i g n e d  to p r o t e c t  s u b s i s t e n c e  u s es, 

t h e  b o a r d  h a s  d e v i s e d  a r e g u l a t i o n  to d i s e n f r a n c h i s e  m a n y  

s u b s i s t e n c e  u s e r s  w h o s e  i n t e r e s t s  t h e  s t a t u t e  w a s  d e s i g n e d  

t o  p r o t e c t .

T h e  d e c i s i o n  o f  t h e  t w o  t r i a l  c o u r t s  t h a t  5 A A C  

0 1 . 5 9 7  is c o n s i s t e n t  w i t h  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  A S  

1 6 . 0 5 . 9 4 0 ( 2 2 )  a n d  (23) is R E V S A S E D .

( F o o t n o t e  C o n t i n u e d )

t h e  w o r d s  " c u s t o m a r y  a n d  t r a d i t i o n a l "  in t h e  d e f i n i t i o n  o f  
s u b s i s t e n c e  u s e s ,  w i t h  n o  m o r e  n o t i c e  o r  j u i d a n c e  t h a n  is 
i n h e r e n t  i n  t h o s e  worcl3.
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COOK INLET MANAGEMENT AREA SUBSISTENCE 
FISHERY REPORT’ 1972

General Information
1. Description o f  Area: The Cook In le t  area includes 

a l l  waters of Alaska in Cook In le t  and Resurrection 
Bay north o f Cape Douglas and west of Cape F a i r f ie ld ,  
inc luding the Barren Islands. (Figure 1)

2. Species U t i l i z e d : A l l  f ive species of pac i f ic  s a l ­
mon are u t i l i z e d  in the Cook In le t  area. Since 1962 • 
cohos have made up 66 percent of the subsistence catch, 
reds 20 percent, pinks 8?,, chums SS5. and kinqs 0.2 
percent. (Table 1) King crab, tanner crab, dungeness 
crab, shrimp, smelt, herr ing , bottom f is h ,  and clams 
are also u t i l i z e d  fo r  subsistence purposes. However, 
few records are avai lable on degree of u t i l i z a t i o n .
In a c tua l i t y  i t  is hard to define what consti tutes 
"sport f ish ing "  and what consti tu tes "subsistence 
f ishing" •'or the above l i s te d  species.
Economic Conditions; No f igures are available on the 
ueraye income of those applying fo r  subsistence per­
mits in the Cook In le t  area. I t  is the personal opin­
ion of the area management b io log is t  that less than f ive
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T A B L E  1

c o o k  t :.'LET S U B S I S T E N C E c a t c h  or S A L M O N , 1962- 1971

Y EAR

NO.

PERMITS

D I D  N O T  

R KPLY K T N C S REDS C O H O CIIUM I’INK T O T A L

1962 192 13 45 770 3574 391 417 5197

1963 229 13 29 8 59 251 0 4 2 4 447 4269

1964 191 8 — 393 2463 207 368 3431

1965 190 28 — 48 4 2109 235 49 2927

1966 330 29 8 1656 3533 356 5 9 S • 6151

1967 375 42 4 863 3105 213 73 4258

1968 3S6 54 10 1009 4201 236 1170 6626

1969 447 52 — 1518 2011 94 68 3691

1970 449 42 3 ' 1218 3371 152 4 3 8 51S2

1971 168 35 2 23 1697 7 44 1773

TO T AL S 2,957 316 101 6,793 28,574 2,365 3,672 43,505

'SRCE.iT 100.0 10.7 0.2 20.2 65.7 5. 4 8.4 100.0

i*
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or ten percent of the subsistence f ish ing in the 
area is curr ied out by persons in such f inancia l 
posit ions that they actua l ly  have a legi t imate need 
of the resource harvested .in order to subsist, lhe 
type o f subsistence f ish ing found in the Cook In le t  
area could more appropriately be c lass i f ied  as 
recreational or supplemental f ish ing. Many people 
regard i t  as a form of sport f ish ing in which they 
not only derive recreational benefi ts but at the 
same time supplement t h e i r  food stocks. Some 
people in the Cook In le t  area, natives and whites 
a l ike ,  because of e i ther  need or personal preferen:e, 
are t ry ing to maintain a " l ive -o f f - t .he land" l i f e  
s ty le .  To these few, "subsistence" f ish ing may fa i l  
in to a need category and may play en important part 
in th e i r  means o f ex is t ing .

•i
T-

I

I

V  .

«> ' . *. $i »
t v - '

B. History of Fishery
1. Methods of Fishing: A var ie ty  of subsistence f ishing

methods are used in the Cook In le t  area, as i t  is a 
mult i-species u t i l i z a t i o n  area,
a . '  Salmon: Set nets, seines and d r i f t  nets are
. ' . c u r r e n t l y  used with set nets accounting for  about 

,95 percent o f the e f f o r t .  Since statehood, a l l  
subsistence salmon f ish ing has been in conformance

-5-



wit l i  commercial regulat ions and, therefore, 
areas open and methods used have been id e n t i ­
cal to those in commercial f ish ing .  Pr io r 
t o statehood, much of the subsistence f ish ing— — — — —— — — ■ ■■*■■■- t I IHIM.HH ■ I, II I— MW— i— K»

took place in salmon spawning streams with gear
I.  ...... — —  ■ ■■■■...... ni ■—— — aawwi— •

ranging from hook and l ine  to g i l l  nets. Snagging
was one of the more popular methods.

b. She l l f ish :  King crab, tanner crab, dungcness crab
and shrimp are taken with various forms o f pots. 
Most f ish ing takes place at or near the small boat 
harbors of llomer and Seward. Clams fo r  subsistence 
are taken by use of a clam shovel. The methods 
current ly  used fo r  taking she l l f i s h  species fo r  
subsistence purposes do ro t  d i f f e r  appreciably 
from til os e used p r io r  to statehood.

c. Smelt: Both b i l l  nets and dip nets have been used
in the Cook In le t  area fo r  taking smelt, however,
in 1972 dip nets became i l l e g a l  gear fo r  taking 
smelt in the waters o f the Kenai Peninsula. A 
l im i ted amount o f  hood and l ine  snagging for smelt 
also ex is ts .

-6-



d. Freshwater species: The gear most commonly
u t i l i z e d  fo r  freshwater species is small 
inesh g i l l  nets and seines. In the past, f i s h -  
wneels and dip nets have also been used in f resh­
water.

Catches and Fishing E f fo r t
a. Salmon: Salmon f ish ing is the only subsistence

f ish ing for which re l iab le  catcii and e f f o r t  data 
exis ts and this data covers from 1952 to 1971 only. 
During these years, a to ta l  o f  2,957 subsistence 
permits were issued and a l l  but 315 were returned.
The to ta l  reported salmon catch from 1962 to 1971

^  is as fo l lows; 101 k ings , 8,793 reds , 28,574 cohos, 
2,265 chums, 3,672 pinks, fo r a to ta l  of 43,505 salmon.j mmmmQ|     |l ■ II II II II w—

The number of permits issued and the to ta l  catch 
by species appears in Table 1 and is depicted in 
graphic form ir. Figure 2.

b. Smelt: Catch data on smelt is only avai lab le 
fo r  the past two seasons. In 1971, there were 
1,38/ smelt reported taken and in 1972, the re-

• ported catch was 8,542. Most e f f o r t  has taken 
place along the western shorel ine of tin! Kenai 
Peninsula and around Turnagin Arm.



The number of permits issued by year since 1969 
appear below:

Year Salt Hater Kenai River Total
1969 150 194 344
1970 157 393 550
1971 92 * 92
1972 160 ★ 160
*Smelt permits not required for Kenai River.

c. She l l f i sh :  No permits are required for taking
she l l f i s h  and, therefore, no records ore ava i la ­
ble on e f f o r t  or catch. Most e f f o r t  occurs in 
Kachemak arid Resurrection Bays.

d. Freshwater species: Re la t ive ly  tew permits have
been requested fo r  taking freshwater soecies and 
most o f  these have been fo r  Lake Louise and Tyone 
Lakes. Whitef ish comprise about 90 percent o f the 
catch.

3. Management Regulat ions: The fol lowing is a h is to ry o f
subsistence regulat ions in Cook In le t  'rom 1943 to 
1972.
1942 th rough 1950

No mention made in Cook In le t  section of commercial 
f isher ies regulat ions.

-8-
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M -v • -----. c F i r s t  ment i on in commerci a l  r e g u l a t i o n s .
. Required n o t i f i c a t i o n  o f  i n t e n t i o n  to take salmon

. .‘7*? ' *
} *•«»' f o r  perso ia'1 use, w i t h  s ta temen t  o f  type o f  gear

. ■ ' ; u i W 0  — *

.• t0 be used, a rea ,  t im e , '  number o f  f i s h  to be taken
. } and in tended  d i s p o s i t i o n  o f  f i s l i  taken .

';l
•1•a.
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F i s h ,  Shi p ,  and Campbel l  and Cot tonwood
^  Creeks c lo sed  to subsistence f ishing,
* 1952
i

•J s treams c lo s e d ,  i n c l u d i n g  a l l  t r i b u t a r i e s  to Kn ik
No i n t e n t  to t ake n o t i f i c a t i o n  r e qu i r e d .  More

Arm, Wi 11 ov.* Creek ( t r i b u t a r y  to S u s i t n a ) ,  Campbel l
' t <3 Cr eek ,  and a l l  s t r eams and l af . es o f  Kenai  Pen i nsu l a
•?* t ha t  a r e  t r i b u t a r y  to Cook I n l e t :  P r ov i ded t h i s

s.ha^  nQ t app l y  to f i s h i n g  wi th j ^ o ^ h o o k a m d ^ i  n e 
f o r  pe r s ona l  use.

i  -  ( Appa r en t l y  t h i s  was the f i r s t  t ime many Cook
S * I n l e t  s t r eams were c l o s ed  to use o f  net s  f o r  pe r sona l

use o f  f i s h . )  
1953

• t hat  no pe r s ona l  use f i s h i n g  a l l owed wi t h i n  3C0 f e e t

iJf •• Above r e g u l a t i o n s  same,  p l us added s t i p u l a t i o n
•I  <

V
« ... • . o f  we i r s  and l a dde r s .  Snagging was p r o h i b i t e d  f o r

• -j£■..*■ the f i r s t  t ime.
M l  '

• • .• - 9 -  .
- .- im s s e * 'W J U ' v'v & r‘



A ls o ,  pe rsona l  use f i s h i n g  p r o h i b i t e d  <:i t h i  n 
500 ya rds  o f  a l l  o t h e r  s t reams or lakes  excep t w i t h  
hand rod ,  hook and l i n e . Bay l i m i t  two (2) per day 
per person .

And s u b je c t  to laws r e g u l a t i n g  commercia l f i s h ­
ing 48 hours t e f o r e  and c o n t i n u i n g  40 hours a f t e r  
each f i s h i n g  p e r io d .  Excep t  f o r  f a l l  season a nd /o r  
p lace  g r e a t e r  than 25 m i l e s  f rom wa te rs  open to 
commerc ia l f i s h i n g .  . .

1n Knik Arm where 15 fa  thorn, J ^ _ n e J ^ _ J ^  
ya rds  a p a r t ,  s h a l l  be o pe ra te d  p r i o r  to August 6,

■— «—  — — — m  i .. »  ■ — __  JJLL—  LLaa c aB M M W — W tf*

on ly  d u r in g  hours open to commerc ia l  f i s h i n g  i n  the 
No r the rn  d i s t r i c t .
1 954

Same as 1953 w i t h  a d d i t i o n a l  s e c t io n s  t h a t .  . . 
Commercial gear may be used f o r  pe rsona l  f i s h i n g  
d u r in g  any f a l l  season. . .

F is h in g  a l lowed  in  T u rnaga in  Arm eas t  o f  a l i n e
” B — — —  mmmmmuwHmTtn   .. ami M H H B n a H B N K

between Hope and I n d ia n ,  and. . .
- 'I—  it ■ ■ i aae a— — Sfc

F is h in g  a l lowed  more than 5 m i le s  upst rc<m 
from t i d e w a t e r  on a l l  s t reams and lakes o f  Co..k 
I n l e t  d ra in age  South and West o f  the Sus i tna  l i v e r  
o r  South o f  town o f  Homer. “

-1C-
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1955
Same as 1 955 w i t h  aciJed r e s t r i c t i o n s . . . 
Closed Ke n a i & Russian R ive rs  w i t h i n  300 y a r d s 

o f  t h e i r  con f lu ence  ( t h i s  to 'S p o r t s m e n ' ) .
Rod and l i n e .  . . l im i t e d  take to two (2) 

salmon over 15 in che s ,  per person per day.
1957

General r e g u l a t i o n s  samp as i S 5 5.
Cook I n l e t  about same excep t f o r  l i m i t  on take 

by rod and l i n e  f ishe rmen  ( ' .  . n o t  to exceed 10 
i n c h e s ' .  . per person per day t y  hook and l i n e ,  and 
no t  more than two (2) may exceed 16 i n c h e s ' ) .
1958

General same as 1957 p lu s .  .
A s e r i e s  o f  r e g u l a t i o n s  d c / i s e d  to t r y  to  cu rb  

snagg ing . . i n c l u d in g  l i m i t i n g  : i z e  hooks and mak­
ing i t  i l l e g a l  to use we igh ts  w i t h  m u l t i p l e  hooks.  

Cook I n l e t  same us 1957.
1959

General same as 1958.

U

!•«,
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Cook I n i e t  — added r e s t r i c t i o n s  t ha t .  . . p e r ­
sonal  use f i s h i n g  be a l l owed in the main stem o f  
the Sus i t na R^ver  above the town o f  Al exande r .  . 
wi th nets l e s s  than 30 f e e t  and more than 100 
yards f rom any o t he r  se t  net  and f rom t r i b u t a r y  
st r eams- -  and i d e n t i f i e d  wi th name and addr ess  o f  
owner.

And pe r sona l  use f i s h i n g  must be done i n ‘con­
formance wi th commerci al  r e g u l a t i o n s  ( Thi s  c l o s ed  
Knik Arm and Turnagai n Arm) .

Many Kenai  Pen i nsu l a  s t r eams  c l o s ed  above 
o>*rKers pl aced f rom 3 to 5 mi l e s  up f rom mouth 
(Anchor ,  Deep Creek ,  S t a r i s k i  and many o t h e r s ) .

Added c l o s u r e  o f  Cooper  Cr eek ,  L i t t l e  Wi l l ow 
Creek and Montana Creek.  . And.  . a l l owed 30 ya r ds  
of set nets f o r  use in Knik Arm a f t e r  August 9,  
a l so Fish Creek c l o sed J u l y  21 ( s nagge r s  h a r r a s s i ng  
red run) .
m o

Genera 1 same as 1 959 .
Cook I n l e t - - per sona 1 use f i s h i n g  to be a l l owed 

on Northwest shore_J<njjLj\nn_« . wifch net s 90 f e e t  
or l ess and more than 500 va rds  f rom terminus o f  any 
sa I r on st ream.  . and conf orm to commerci a l  open p e r ­
iods in no r t he r n d i s t r i c t .  . and i d e n t i f i e d  wi th name 
ar.d address o f  owner .

-1 2 -
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/ 1961
Genera l same as 1 960.

t

( Cook I n l e t  added open f i s h i n g  season on c la ins ,

.ia’

5

c ra b s ,  and b o t t o m f i s h . . a l l  in conformance w i t h  
commerc ia l  r e g u l a t i o n s .

Salmon f o r  s u b s is t e n c e  was broken i n t o  d i s ­
t r i c t s .  . . a p p a r e n t l y  t h i s  d id  away w i t h  f i s h i n g  
in main stem o f  Sus i tn a  R ive r  above A l e x ' n c o r  -(see 
s u b s is te n c e  r e g u l a t i o n s  f o r  n o r t h e rn  d i s t r i c t  1961) 
1962

:#

?.% 
tf  Genera l r e g u l a t i o n s  added r c s t r i c t i o n s - - p e r s o n -
V
vi  • al use f i s h i n g  must be done b> p e rm i t  o n l y ,  issued
y<■
* by comm iss ione r .  . . l i m i t e d  s ub s is te n ce  ca tch  to
7 i n d i v i d u a l  r e g io n a l  r e g u l a t i o n s .
!’ĵ  Cook I n l e t — same as 196 i .
|  1963

’ Genera l r e o u l a t i o n s - - n e w  re iu 1 a t i o n - - f  i sh o th e r
|

■ . than salmon may be taken a t  any t ime in  any area
‘  'f£ o f s t a t e  by any method excep t  by use o f  e x p lo s i v e s
y  ■ • or c hem ica l s , excep t  as h e r e i n a f t e r  p ro v id ed  or  as
l iy p ro v id ed  in  the Spo r t  F i s h i n g  R egu la t io n s  o f  the
|  Depa r tmen t .
•• • ‘ : Cook I n l e t  — same as 1 962.



Cook I n l e t - - n ew  r e g u l a t i o n - - mu s t  have pe rmi t  
f o r  salmon and a l l  ca t ches  by s pec i e s ,  l o c a t i o n  
and dat e o f  ca t ch must be r e p o r t e d .  F r eshwat e r  
spec i es  except  f o r  t r o u t ,  g r a y l i n g ,  and char  may 
be taken f o r  s ubs i s t ence  purposes v i a permi t  and 
these pe rmi t s  be i ssued by commi ss i oner  or  hi s.  
r e p r e s e n t a t i v e  when deemed war r ant ed .

Al so  not  more than 50 salmon be taken per  
permi t  and s ubs i s t ence  f i s h i n g  i s p r o h i b i t e d  in 
any ar ea c l o s ed  to commerci al  f i s h i n g  except  f o r  
pa r t s  o f  Knik Arm.

And a l l  d i s t r i c t s  wi th except i on  o f  Outer  
d i s t r i c t ,  must have name and addr ess  o f  owner on 
f i s h i n g  gea r .  The Outer  d i s t r i c t  r e g u l a t i o n s  were 
amended to conf orm wi th commerci al  r e g u l a t i o n s .

Another  Cook I n l e t  r e g u l a t i o n  was amended- -  
s po r t s  f i s h i n g  l i c e n s e s  r e qu i r e d  f o r  cl ams and / o r  
bot tom f i s h  and crab pot  f l o a t s  w i l l  cont a i n  the 
name o f  owner ,  ilo sex o r  s i z e  l i m i t a t i o n s  on c r ab .  
1965 t h r o ugh 1969

Out s i de  o f  minor  amendments and a few changes 
in r e g u l a t i o n s  in the d i f f e r e n t  f i s h i n g  d i s t r i c t s ,  
pe r sona l  use f i s h i n g  r e g u l a t i o n s  are about  the same 
f o r  t ha t  pe r i od  f rom 1965 to 1969.

G e n e r a l  same as 1963.



1969
Cook I n l e t - - n e w  r e g u l a t i o n s - -
R e s t r i c t i o n s :
( a )  Subs i s t ence  f i she rmen t ak i ng  he r r i ng  

and sme l t  in the Kenai  R i v e r  must  be p h y s i c a l l y  
p r e s en t  a t  a l l  t imes sa i d  ne t  i s being f i s h ed .

( b )  A s p o r t s  f i s h i n g  l i c e n s e  i s r equ i r ed  
when bot tom f i s h  a r e  t aken wi th f i s h i n g  rod and 
1 i ne .

( c )  A s p o r t s  f i s h i n g  l i c e n s e  i s r equ i r ed  
f o r  the d i ggi ng o f  r a z o r  c l ams .

S i z e  L i m i t s :  There are no s i z e  o r  sex l i m i ­
t a t i o n s  on c r ab .
1970

Cook I n l e t - - n e w  r e g u l a t i o n s - -
Salmon - The s ub s i s t e nc e  f i s h e r y  on the No r t h ­

west  o f  Knik Arn was d e l e t e d .
Smel t  - In the Kenai  R i v e r  the l eng t h  o f  g i l l  

net s  may not  exceed 20 f e e t  in l eng t h .
Smel t  may be taken in t h a t  p o r t i o n  o f  the Kenai  

R i v e r  f rom i t s  mouth upst r eam to the So l do t na  br i dge 
f r om Ap r i l  1 thr ough May 31.

15-
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Cook I n l e t - - n ew r e g u l a t i o n s - - S me l t  - Dip nets 
r ay not be used f o r  t a k i ng  smel t  in the wa t e r s  o f  
the Kenai Pen i nsu l a .
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1. No r t h west Shore Knik Arm: Th is  area i s  no lo n g e r
a probl em as i t  was c l o s ed  to subs i s t ence  f i s h i n g
in 1571.  The number o f  pe rmi t s  i s sued f o r  t h i s
area had i ncr eased dur i ng the mi d - 6 0 ' s  to a l e v e l  •  .. ■■■. ■   ■ ■ —- 1 ” ’■ ■■■■■»», — .— ̂
cf  290 dur i ng| the l a s t  two yea r s  o f  the f i s h e r y .
(1965 and 1970)  The r e po r t e d  catch dur i ng t h i s  
pcncd  averaged 3 , 3 0 0  salmon ( Tab l e  2 ) .  The main 
j u s t i f i c a t i o n  f o r  c l o s i n g  t h i s  area was the d e c l i n ­
ing red salmon escapements i n t o  Fi sh Creek which 
reached a low o f  6 , 2 3 3  in 1969.

1 .  Mud Bay:  The probl em here appear s  to be o v e r ­
u t i l i z a t i o n  o f  a v a i l a b l e  f i s h i n g  space r a t h e r  
than o v e r - u t i l i z a t i o n  o f  the r e s ou r c e .  Commercial  
f i s h i ng ,  spo r t s  f i s h i n g ,  and s ubs i s t ence  f i s h i n g  
a l l  take p l ace in t h i s  r a t h e r  con f i ned ar ea o f  
Kaclicmak Bay al ong the No r t hea s t  s i de o f  the Homer 

. Spi t .  Peak u t i l i z a t i o n  occur s  in mid to l a t e  August  
when appr ox imat e1y 10 s e i ne  f i s he rmen ,  50 s ubs i s t e nc e  
f i shermen and s eve r a l  hundred spo r t s  f i she rmen f i s h
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T A B L E  2

COOK INLET SUBSISTENCE SALMON FISHERY Permi t s  I ssued and Tot a l  Salmon Catch By D i s t r i c t ,  1967 - 1972

NORTHERN-7
NORTH and 

SOUTH CENTRAL SOUTHERN EASTERN

YEAR Permi ts
To t a l
Catch Permi t s

Tota l
Catch Permi ts

To ta 1 
Ca tch Permi t s

To ta 1 
Catch

1967 218 2 , 947 13 119 51 942 91 2 6 2

1963 276 5 , 395 30 3 03 79 953 - -
1569 290 1 , 563 40 400 85 1 , 067 3 2 5 2 9

1970 290 . 3 , 448 45 206 78 1 , 386 36 131
1971 9 10 28 138 112 1 ,61 S 19 7
1972 9 2/ 5 2 / 151 2/ 5 1 /

1 /  Nor t her n d i s t r i c t  r e p r e s en t s  Nor t hwes t  shore at  Knik Arm 

Catch data not  a v a i l a b l e  f o r  1972.



th is area. The main species being sought are s i l ­
ver salmon and the subsistence catch Ins averaged 
about 1,000 since 1967. The commercial catch in 
the Southern d i s t r i c t  has averaged 2,500 s i lvers 
since 1967 and an estimated 50 percent of these 
have been tauen from Mud Bay proper. Sports har­
vest f igures are not ava i lab le ,  however,'the aver­
age catch sine 1967 would probably not exceed 500 
f ish .  Commercial and subsistence harvest figures 
indicate no decl ine in abundance of s i l v e r  stocks 
in Mud Bay. A tagging study in 1970 indicated 
the s i l v e r  stocks o f  Mud Bay were mostly local 
stocks bound fo r  upper Kacheinak Bay and escapement 
indices in th is  area nave been consistent in recent 
years.

Although there is no b io log ica l j u s t i f i c a t i o n  for 
closing Mud Bay, the time has perhaps come fo r  
closing a port ion of Mud Bay to commercial and sub­
sistence f ish ing because of user-group con f l ic ts .

For the las t  several years proposals have been sub­
mitted to the Board of Fish and Game asking fo r  e i ther  
complete or par t ia l  closures o f  Mud Eay. The commer­
c ia l f ish  s ta f f  has always opposed those closures 
on the basis that no b io log ica l j u s t i f i c a t i o n  ex is ts .



Because o f the increasing sports f ish  u t i l i z a t i o n  
there w i l l  be a public proposal submitted to the 
Board of Fish and Game at the November meeting by 
a Homer commercial fisherman which w i l l  ask f o r  
a par t ia l  closure o f the Mud Bay area. The comm­
erc ia l s ta f f  intends to support' this proposal.

3. She l l  f i sh: Another potential problem is the crab
and shrimp pot f isher ies which have developed t r e ­
mendously in the las t  few years. A considerable 
volume of gear is  being fished in the immediate 
v ic in i t y  of the Homer small boat harbor and again, 
rather than ove r -u t i l i za t ion  of the resource, the 
main problem is o ve r -u t i l i za t ion  o f 3rea. Gear is  
so concentrated in this one area that navigation has 
been hindered. A regulat ion may be necessary in the 
near future to close a section of the bay in the 
immediate v i c in i t y  of the small boat harbor entrance.

Recommendations:
I t  is the personal opinion of the area b io log is t  that a 
need exists fo r  subsistence f ish ing in CocI In le t and that 
i t  should be continued perhaps with some modif icat ions.
The 5 or 10 percent o f the people who ac tua l ly  have a l e g i t i ­
mate need to subsistence f ish should not be denied this r ig h t  
jus t  because the f ishery lias become recreat iona l ly  oriented.

-19.
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Perhaps a foe could be placed on a subsistence per.nit 
or l icense. This might tend to el iminate some of those 
who are pa r t ic ipa t ing  more for recreation than need 
and yet keep the regulat ion cons t i tu t iona l .  For those 
who could show need, through an applicat ion for  a 
waiver on the l icense fee, a special free permit would 
be granted. A maximum income level would be establ ished 
s im i la r  to that used in the Food Stamp Prcgram and those 
fa l l i n g  below the establ ished level would be e l i g ib l e  fo r  
the free permit. These measures would probably reduce 
subsistence f ishing by 75 percent in the Cook In le t  area 
and subsistence f ish ing would again conform with t i e  true 
meaning of subsistence.

■ • • - 2 0 -



i p p

r

APPENDIX

1. A copy o f  the Cook I n l e t  Subs is ten ce  F i s h e r y  
I n s t r u c t i o n s  o f  1972.
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CCOK.IIILEX .SUBSISTENCE. SALMON FISHERY, 1972

Salmon may b e  t a k e n  f o r  s u b s i s t e n c e  p u r p o s e s  u n d e r  a u t h o r i t y  o f  a p e m i t  \ i h i c h  rnr.y 
>e o b t a i n e d  f r o m  t h e  l o c a l  r e p r e s e n t a t i v e  o f  t h e  d e p a r t m e n t .

ach s u b s i s t e n c e  f i s h e r m a n  t a k i n g  s a l m o n  s h a l l  k ee p  a c c u r a t e  r e c o r d s  o f  t h e  c a t c h  
n v o l v c d ,  by  s p e c i e s ,  l o c a t i o n  c a u g h t ,  d a t e  o f  c a t c h ,  and o t h e r  s u c h  i n f o r m a t i o n  03 

d e p a r t m e n t  may r e q u i r e .

alrcon may bo  t a k e n  f o r  s u b s i s t e n c e  p u r p o s e s  o n l y  by r e s i d e n t s .

d c n t i f i c n t i o n  o f  f i s h i n g  g e a r  s h a l l  c o n s i s t  o f  t h e  name and a d d r e s s  o f  t h e  cv;ncr  
nd t h e  number  o f  h i s  s u b s i s t e n c e  p e r m i t ,

o t more t h a n  50  s a lm o n  r.tay b e  t a k e n  u n d e r  t h e  a u t h o r i t y  o f  a s u b s i s t e n c e  p e r m i t .

n ly  one  s a lm o n  s u b s i s t e n c e  p e r m i t  w i l l  b e  i s s u e d  t o  e a c h  p e r s o n  d u r i n g  a y e a r ,

b p . t  g i l l  n e t  s h a l l  n o t  b e  l o n g e r  t h a n  55 f a t h o m s  i n  l e n g t h  and  45 i r . ; shes  i n  d e p t h .

ic o p e r a t i o n  o f  e a c h  s e t  g i l l  n e t  s h a l l  b e  p e r f o r m e d  o r  a s s i s t e d  b y  t h e  f i s h e r m a n  
i whose name i t  i s  r e g i s t e r e d .

p o r t  o f  a s e t  g i l l  n e t  may b e  p l a c e d  o r  o p e r a t e d  w i t h i n  600 f e e t  o f  a n y  p a r t  o f
o t h e r  s e t  g i l l  n e t .

SUING SEASONS:

1T11ERN DISTRICT: f r om  6 - 0 0  a . m .  J u l y  ?1 u n t i l  6 : 0 0  a .m .  S e p t e m b e r  20 o 'u r i n g  o p e n
c o m m e r c ia l  f i s h i n g  p e r i o d s  i n  c o n f o r m a n c e  w i t h  a l l  c o m m e r c i a l  
r e g u l a t i o n s .

ITH & SOUTH CENTRAL DISTRICTS: f rom £ 00 a .m .  A u g u s t  18 d u r i n g  open  c o m m e r c i a l
f i s h i n g  p e r i o d s  i n  c o n f o r m a n c e  w i t h  a l l  c o m m e r c i a l  r e g u l a t i o n s .

ITHERN DISTRICT: f r o m  6 00 a .m .  A u g u s t  10 d u r i n g  open  c o m m e r c i a l  f i s h i n g  p e r i o d n
i n  c o n f o r m a n c e  w i t h  a l l  commiurciol  r e g u l a t i o n s  ERCEPT c h a t  s e t  
g i l l  n e t s  may be  u s e d  i n  any  b e a c h  a r e a  o p e n  t o  c o m m e r c i a l  
s a l m o n  f i s h i n g .

lEU DISTRICT:

TERM DISTRICT:

i n  c o n f o r m a n c e  w i t h  c o m m e r c ia l  r e g u l a t i o n s .

f r om J u n e  1 t h r o u g h  J u n e  "0 d u r i n g  o pen  c c m r . a r c i a l  f i s h i n g  p e r i o d s  
i n  c o n f o r m a n c e  w i t h  a l l  c o m m e r c i a l  r e g u l a t i o n s  ERCSPf t h a t  s o t  
g i l l  n e t s  m.-.y b e  u s e d  i n  any  b e a c h  a r e a  o p e n  t o  com.morcinl  
s a lm o n  f i s h i n g .
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ALASKA BOARD OF FISHERIES FINDINGS 
SUBSISTENCE REGULATIONS FOR THE 1985 FISHINC SEASON

The A l a s k a  B o a r d  o f  F i s h e r i e s ,  m e e t i n g  i n  A n c h o r a g e ,  A l a s k a  on March  26,  
1985,  f i n d s  t h a t  t h e  A l a s k a  Su preme C o u r t  d e c i s i o n  i n  M a d i so n  v .  A l a s k a  
D e p a r t m e n t  o f  F i s h  and  Game w i l l  r e q u i r e  a r e v i s i o n  o f  c e r t a i n  s u b s i s ­
t e n c e ,  p e r s o n a l  u s e ,  s p o r t ,  a n d  c o m m e r c i a l  f i s h i n g  r e g u l a t i o n s ,
H ow ever ,  t h e  b o a r d  f i n d s  i n s u f f i c i e n t  t i m e  e x i s t s  b e f o r e  t h e  s m e l t ,  
h e r r i n g ,  b o t t o r a f i s h ,  s h e l l f i s h  a nd  s a lm o n  s e a s o n s  t o  a l l o w  f o r  an  
o r d e r l y ,  c o m p r e h e n s i v e  r e v i e w  o f  a l l  r e g u l a t i o n s  w h ic h  may b e  i m p a c t e d ,  
c o n s i d e r i n g  t h e  n e e d  t o  p r o v i d e  a n  a d e q u a t e  o p p o r t u n i t y  f o r  p u b l i c  
comment and  r e v i e w .  T h e r e f o r e ,  t o  e n s u r e  an o r d e r l y  p r o c e s s  a l l o w i n g  
t h e  o p p o r t u n i t y  f o r  a l l  members  o f  t h e  p u b l i c  t o  p a r t i c i p a t e ,  and  
i m p le m e n t  t h e  c o u n t ' s  d e c i s i o n  i n  M a d iso n  a s  p o s s i b l e  i n  t h e  I n t e r i m ,  
t h e  b o a r d  f i n d s :

(1 )  The b o a r d  w i l l ,  by  e m e r g e n c y  r e g u l a t i o n ,  a u t h o r i z e  t h e  
s u b s i s t e n c e  t a k e  o f  s m e l t ,  h e r r i n g ,  s h e l . l f i s h  and b o t t o m f i s h  a s  
t h e y  w e r e  a l l o w e d  u n d e r  t h e  1978 s u b s i s t e n c e  r e g u l a t i o n s ,

( 2 )  The b o a r d  w i l l ,  by e m e r g e n c y  r e g u l a t i o n ,  a u t h o r i z e  a c c e s s  by  
a l l  A l a s k a  r e s i d e n t s  t o  e x i s t i n g  T y o n e k ,  P o r t  Graham,  and  E n g l i s h  
Bay a u b s i s t e n c e  a a lm o n  f i s h e r i e s  i n  Cook I n l e t .  E x i s t i n g  b a g  and  
p o s s e s s i o n  l i m i t s ,  t i m e ,  g e a r  and  a r e a  r e g u l a t i o n s  and o v e r a l l  
g u i d e l i n e  h a r v e s t  w i l l  n o t  b e  a d j u s t e d  f o r  t h e  1985 s e a s o n .  The 
b o a r d  f i n d s  t h a t  s u c h  r e g u l a t i o n s  p r o m o t e  a n  o r d e r l y  h a r v e s t  w h i c h  
w i l l  r e a s o n a b l y  s a t i s f y  a n t i c i p a t e d  s u b s i s t e n c e  u s e s .  M o d i f i c a t i o n  
o f  t h e s e  r e g u l a t i o n s  a t  t h i s  t i m e  i s  n o t  i n  t h e  b e s t  p u b l i c  i n t e r ­
e s t  o f  t h e  p u b l i c  g i v e n  t h e  i n a d e q u a t e  o p p o r t u n i t y  f o r  p u b l i c  
comment  a t  t h i s  t i m e ,  and  u n c e r t a i n t y  a b o u t  1985 p a r t i c i p a t i o n  
l e v e l s .

( 3 )  D u r i n g  1985 ,  t h e  b o a r d  w i l l  c o n t i n u e  t h e  f o l l o w i n g  p r e s e n t l y  
a u t h o r i z e d  p e r s o n a l  y a e  s a lm o n  f i s h e r i e s  i n  Cook I n l e t  a s  p e r s o n a l  
u s e  f i s h e r i e s :

t h e  s p r i n g  K a s i l o f  g i l l  n e t  f i s h e r y ,
t h e  K a s i l o f  and  K e n a i  R i v e r  s o c k e y e  d i p n e t  f i s h e r y ,
t h e  C h i n a  P o o t  h a t c h e r y  s o c k e y c  f i s h e r y ,
and t h e  s h e l l f i s h ,  h e r r i n g ,  and  s m e l t  f i s h e r i e s .

The b o a r d  c a n n o t  r e a s o n a b l y  m o d i f y  o r  e l i m i n a t e  t h e s e  f i s h e r i e s  
w i t h o u t  an  o p p o r t u n i t y  f o r  p u b l i c  comment ,  w h ic h  i s  n o t  p o s s i b l e  
u n d e r  t h e  p r e s e n t  t i m e  f r a m e .

( 4 )  The f a l l  coho  s e t  g i l l  n e t  p e r s o n a l  u s e  f i s h e r y  w i l l  h o w e v e r ,  
b y  e m e r g e n c y  r e g u l a t i o n ,  b e  i d e n t i f i e d  a s  a s u b s i s t e n c e  f i s h e r y ,  a s  
r e q u i r e d  by M a d i s o n , and  w i l l  be  m a re g e d  u n d e r  t h e  r e g u l a t i o n s  u s e d  
d u r i n g  t h e  1981 s e a s o n ,  e x c e p t  t h a t  c u r r e n t  r e p o r t i n g  r e q u i r e m e n t s  
w i l l  a p p l y .

(5 )  The Kachemak Bay sa l m o n  s e t  g i l l  n e t  f i s h e r y  w i l l ,  by 
e m e r g e n c y  r e g u l a t i o n ,  b e  i d e n t i f i e d  a s  a s u b s i s t e n c e  f i s h e r y ,  a s  
r e q u i r e d  by  M a d i s o n ,  and  w i l l  be mansged u n d e r  t h e  r e g u l a t i o n s
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d e v e l o p e d  f o r  t h e  c o u r t  o r d e r e d  f i s h e r y .  A l a s k a  r e s i d e n t s  w i l l  be  
a b l e  t o  p a r t i c i p a t e  i n  b o t h  o f  t h e s e  f i s h e r i e s ,

(6 )  The b o a r d  w i l l ,  by  e m e r g e n c y  r e g u l a t i o n ,  a l l o w  a c c e s s  by  a l l  
A l a s k a  r e s i d e n t s  t o  t h e  f o l l o w i n g  e x i s t i n g  s u b s i s t e n c e  f i s h e r i e s :

C o p p e r  R i v e r  ( s a l m o n )
I l i a m n a / L a k e  C l a r k  ( s a lm o n )
N ak nek  R i v e r  ( s a l m o n ) ,  and 
Angoon ( s a l m o n ) .

The b a g  and  p o s s e s s i o n ,  t i m e ,  a r e a ,  g e a r ,  and  o v e r a l l  h a r v e s t  
g u i d e l i n e s  o f  e a c h  o f  t h e s e  f i s h e r i e s  s h a l l  r e m a i n  a s  d e s c r i b e d  i n  
e x i s t i n g  r e g u l a t i o n s .  The b o a r d  f i n a B  t h a t  s u c h  r e g u l a t i o n s  a r e  
n e c e s s a r y  t o  c o n d u c t  an  o r d e r l y  f i s h e r y  and  t o  p r o v i d e  a r e a s o n a b l e  
o p p o r t u n i t y  f o r  s u b s i s t e n c e  n e e d s .  M o d i f i c a t i o n  o f  t h e s e  r e g u l a ­
t i o n s  a t  t h i s  t i m e  i n  n o t  I n  t h e  b e s t  i n t e r e s t  o f  t h e  p u b l i c  g i v e n  
t h e  i n a d e q u a t e  o p p o r t u n i t y  f o r  p u b l i c  comment a t  t h i s  t i m e .

(7)  A9 t o  t h e  C o p p e r  R i v e r  s u b s i s t e n c e  and  p e r s o n a l  u s e  sa lmon  
f i s h e r i e s ,  w h ic h  w i l l  c o m b in e d  i n t o  a  s u b s i s t e n c e  f i s h e r y  by 
e m e rg en c y  r e g u l a t i o n ,  t h e  b o a r d  w i l l  r e t a i n  e x i s t i n g  r e g u l a t i o n s  a s  
t o  b a g  and  p o s s e s s i o n  l i m i t s ,  t i m e ,  a r e a ,  g e a r ,  and o v e r a l l  h a r v e s t  
g u i d e l i n e s ,  e x c e p t  t h a t  r a t h e r  t h a n  s e p a r a t e  r e g u l a t i o n s  b a s e d  on 
d o m i c i l e ,  t h e  r e g u l a t i o n s  d e v e l o p e d  f o r  t h o s e  d o m i c i l e d  i n  t h e  
Cop p er  B a s i n  and  o t h e r  s p e c i f i e d  c o m m u n i t i e s  w i l l  be  a p p l i e d  t o  t h e  
f i s h w h e e l  f i s h e r y  and  t h o s e  d e v e l o p e d  f o r  t h o s e  n o t  s o  d o m i c i l e d  
w i l l  b e  a p p l i e d  t o  t h e  d i p  n e t  f i s h e r y .  The b o a r d  f i n d s  t h e s e  
r e g u l a t i o n s  t o  be  n e c e s s a r y  t o  c o n d u c t  an o r d e r l y  f i s h e r y  and t o  
p r o v i d e  a  r e a s o n a b l e  o p p o r t u n i t y  f o r  s u b s i s t e n c e  n e e d s .  F u r t h e r ,  
the. o v e r a l l  h a r v e s t  g u i d e l i n e s ,  b a g  l i m i t s ,  and  a r e a s  r e p r e s e n t  
h i s t o r i c a l  h a r v e s t .  The d i p  n e t  p o r t i o n  o f  t h i s  g u i d e l i n e  r e p r e ­
s e n t s  a  t o t a l  h a r v e s t  w h i c h  was  n o t  t a k e n  d u r i n g  t h e  1984 s e a s o n .  
The h a r v e s t  l i d  i s  n e c e s s a r y  t o  manage t h e  d o w n r i v e r  c o m m e r c i a l  
s a lm o n  d r i f t  g i l l  n e t  f i s h e r y  t o  e n s u r e  e s c a p e m e n t  f o r  r e p r o d u c t i v e  
n e e d s  and  t h e  u p r i v e r  s u b s i s t e n c e  f i s h e r y .  The b a g  and  p o s s e s s i o n  
l i m i t s ,  w h i l e  d i f f e r e n t  f o r  d i p n e t t e r s  and  f i s h w h e e l  f i s h e r m e n  w er e  
d e v e l o p e d  by t h e  b o a r d  a f t e r  e x t e n s i v e  p u b l i c  t e s t i m o n y  and  i n f o r ­
m a t i o n  d e m o n s t r a t i n g  t h a t  t h e  d i f f e r i n g  b a g  l i m i t s  r e f l e c t e d  
h i s t o r i c a l  u s e  by e a c h  g r o u p ,

The b o a r d  h e r e b y  c a l l s  f o r  p r o p o s a l s  f r o m  t h e  p u b l i c  on  a l l  s u b s i s t e n c e  
and  p e r s o n a l  u s e  r e g u l a t i o n s  t o  b e  c o n s i d e r e d  a t  t h e  f a l l / w i n t e r  1985 
f i n f i s h  m e e t i n g .  The h o a r d  w i l l  c o n s i d e r  a l l  p r o p o s a l s  t o  e s t a b l i s h ,  
e l i m i n a t e  o r  m o d i f y  any  o r  a l l  s u b s i s t e n c e  o r  p e r s o n a l  u s e  r e g u l a t i o n s  • 
a ny  any c h a n g e s  i n  c o m m e r c i a l  o r  s p o r t  f i s h e r y  r e g u l a t i o n s  r e q u i r e d  by 
s u c h  r e g u l a t i o n s .

Ron Jolin, Chairman Board of Fisheries March 27, 1985
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WHEREAS, t h e  A l a s k a  B oard  o f  F i s h e r i e s  and A l a s k a  Board o f  Game h a v e  

b e e n  d e l e g a t e d  r e s p o n s i b i l i t y  and a u t h o r i t y  by t h e  A l a s k a  

L e g i s l a t u r e  t o  r e g u l a t e  t h e  t a k i n g  o f  f i s h  s t o c k s  and  game

p o p u l a t i o n s  f o r  t h e  maximum b e n e f i t  o f  a l l  o f  t h e  p e o p l e  o f  A l a s k a ;  

and

WHEREAS, p r i o r  t o  t h e  d e c i s i o n  o f  t h e  A l a s k a  Supreme C o u r t  i n  M a d i so n  v .

A l a s k a  D e p a r t m e n t  o f  F i s h  and Game t h e  b o a r d s  d e v e l o p e d  p r o c e d u r e s

w h i c h  p r o v i d e d  a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y ,  b o t h  t o  p r o t e c t  

o p p o r t u n i t i e s  f o r  s u b s i s t e n c e  h u n t i n g  and  f i s h i n g  i n  r u r a l  

c o m m u n i t i e s  and a r e a s ,  and  t o  p r o v i d e  h u n t i n g  and f i s h i n g

o p p o r t u n i t i e s  f o r  r e c r e a t i o n a l ,  c o m m e r c i a l ,  and  o t h e r  u s e s ;  and

WHEREAS, i t  i s  u n c l e a r  t o  w h a t  e x t e n t  t h e  b o a r d s  may r e s t r i c t
v  •

s u b s i s t e n c e  h a r v e s t  a f t e r  t h e  M a d i s o n  r u l i n g  and  a s  a r e s u l t ,  

s u b s t a n t i a l  and s i g n i f i c a n t l y  d i s r u p t i v e  r e a l l o c a t i o n s - ,  o f  

o p p o r t u n i t i e s  t o  h a r v e s t  f i s h  s t o c k s  and  game p o p u l a t i o n s  may be  

n e c e s s a r y .  F o r  e x a m p l e :

1 .  The c o m m e r c i a l  g i l l  n e t  f i s h e r y  w h ic h  i s  a n  i m p o r t a n t
%

Component  o f  t h e  P r i n c e  W i l l i a m  Sound economy may need  t o  be 

s i g n i f i c a n t l y  r e s t r i c t e d  i n  1985 o r ,  e v e n t u a l l y ,  e ve n  c l o s e d .  

P r i o r  t o  t h e  M a d i so n  d e c i s i o n  t h e  B o a rd  o f  F i s h e r i e s  had 

a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y  t o  a cco m m o d ate  b o t h  t h e  

h i s t o r i c  c o m m e r c i a l  f i s h e r v  and o t h e r  u s e r s .

i

f W & c h m h t  # 4 '



2.  S p o r t  f i s h i n g  f o r  k i n g  and  o t h e r  s p e c i e s  o f  s a l m o n  on t h e  

K e n a i  and  Naknek  r i v e r s  and i n  t h e  S u s i t n a  d r a i n a g e  may n e e d  

t o  be  B i g n i f i c a n t l y  r e s t r i c t e d  i n  1985 o r ,  e v e n t u a l l y ,  e v e n  

c l o s e d .  P r i o r  t o  t h e  M adison  d e c i s i o n  t h e  Boa rd  o f  F i s h e r i e s  

h a d  a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y  t o  p r e v e n t  t h a t  r e s u l t .

3 .  N o n ~ s u b 6 i 6 t e n c e  h u n t i n g ,  i n c l u d i n g  c o m m e r c i a l  g u i d i n g  

a c t i v i t i e s  may b e  s i g n i f i c a n t l y  r e s t r i c t e d  a n d ,  i n  many c a s e s ,  

e l i m i n a t e d .  P r i o r  t o  t h e  M a d i s o n  d e c i s i o n  t h e  B o a r d  o f  Game 

h a d  a d e q u a t e  r e g u l a t o r y  f l e x i b i l i t y  t o  a c co m m o d a te  t h e s e  u s e r s  

r e a s o n a b l y .

WHEREAS, p r i o r  t o  t h e  M ad i so n  d e c i s i o n  t h e  S t a t e  o f  A l a s k a  w as  i n  

c o m p l i a n c e  w i t h  T i t l e  V I I I  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  (ANILCA). As a  r e s u l t  o f  t h e  M ad i so n  d e c i s i o n  t h e  

f e d e r a l  g o v e r n m e n t  may now t a k e  c o n t r o l  o v e r  game p o p u l a t i o n s  -o n  

p u b l i c  l a n d s  and  f i s h  s t o c k s  on p u b l i c  l a n d s  and  w i t h i n  n a v i g a b l e  

w a t e r s ;  and

WHEREAS, i f  t h e  S t a t e  o f  A l a s k a  i s  no  l o n g e r  i n  c o m p l i a n c e  w i t h  ANILCA, 

t h e  s t a t e  w i l l  l o s e  t h e  o n g o i n g  m i l l i o n  d o l l a r  p e r  y e a r  f e d e r a l  

a p p r o p r i a t i o n  f o r  t h e  s t a t e ' s  p u b l i c  p a r t i c i p a t i o n  s y s t e m  w h i c h  i s  

e s s e n t i a l  t o  t h e  s u c c e s s  o f  t h e  s t a t e ' s  r e g u l a t o r y  and  m a n a g e m e n t  

a c t i v i t i e s ;  and

VfflEREAS, t h e  A l a s k a  B oard  o f  F i s h e r i e s  and  Board  o f  Game s t r o n g l y  

b e l i e v e  t h a t  t h e  p o t e n t i a l  r e s t r i c t i o n s ,  c l o s u r e s ,  r e a l l o c a t i o n s



and l o s e  o f  f u n d i n g  d e s c r i b e d  a b o v e  a r e  n o t  i n  t h e  b e a t  i n t e r e o t  o f  

t h e  f i s h  and w i l d l i f e  r e s o u r c e s  and  t h e  p e o p l e  o f  A l a s k a ;

NOW THEREFORE BE IT RESOLVED, t h a t  t h e  A l a s k a  B o a r d  o f  F i s h e r i e s  and 

B o a r d  o f  Game m e e t i n g  i n  j o i n t  s e s s i o n  r e s p e c t f u l l y ,  b u t  s t r o n g l y  

u r g e  t h e  A l a s k a  L e g i s l a t u r e  t o  e n a c t  l e g i s l a t i o n  d u r i n g  t h e  c u r r e n t  

l e g i s l a t i v e  s e s s i o n  w h ic h  r e t u r n s  t o  t h e  b o a r d s  t h e  r e g u l a t o r y  

a u t h o r i t y  and  f l e x i b i l i t y  w h ic h  t h e y  e x e r c i s e d  b e f o r e  t h e  M a d i so n  

d e c i s i o n ;  and

THEREFORE BE IT  FURTHER RESOLVED, c h a t  t h e  A l a s k a  B oa rd  o f  F i s h e r i e s  and
/

A l a s k a  B oa rd  o f  Game h a v e  r e v i e w e d  SB 231 and  HB 2 8 8 ,  t h e  

l e g i s l a t i o n  i n t r o d u c e d  by t h e  G o v e r n o r  t o  a c c o m p l i s h  t h i s  p u r p o s e ,  

and  u r g e  t h a t  t h i s  l e g i s l a t i o n  be e n a c t e d  i n t o  l a w  a s  e x p e d i t i o u s l y  

a s  p o s s i b l e .

.*• “ C C C* • l i*»
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IN TllF. SUPERIOR COURT FOR TIIF. STATE OF ALASKA 

! THIRD JUDICIAL DISTRICT
I

NATIVF. VILLAGE OF TYONEK, ot al., 

. Plaintiffs,

vs.

)

I ALASKA BOARD OF FISHERIES, Ct al., )

Do fondants.
)

iCIVIL ACTION' NO. 3AU-80-3073 I.

% -r

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Plaintiffs' motion for a preliminary injunction in t!io

jhaving boon granted, the Court hereby enters the following find-
i;
[inns of fact and conclusions of law.

FINDINGS OF FACT

1. The village of Tyonek is an Athabascan Indian village

,t!io Tnnaina group of Athabascans who succeeded the Eskimo ooo-

julation whicli originally settled in the area in prehistoric Lines

j-Today-r—the-villagc-still-rctains -its-cthnic identity -and-has. the..

[sain-?-character;sties of a" rural"Alaska Native connunity*ns"thonc

Of—Native village!; in other areas of the state..

ila
]above-entitled action having come on for hearing on the 22d day 

|of May 19133, a ll parties having been heard and plaintiffs' motion

.of approximately 300 people and 80 households located on the west

:side of Cook Inlet. Tyonek has been inhabited for generations by

A ComIii • ai i *\*

2. The Sur,ilna River king salmon stock enters upper Cool:
!' C  '■
;Inlet tti*d—+<;vL!.:(^iiiy..aLocl:.o£_kinij-salmon • to-p«iss by the- vi 1 laao_ •

,of-Tyonek. The f.visitna Kiv-w stock enters Cook Inlet the' beginri'ir,.; 

of May, and begins to pass l-.y the village of Tyonek in nld-K.iy.  ̂L\t
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The Susitna River stock run peaks at the village at the end of

i. May or the beginning of June and is usually completely past the 
j ^ vv-
! village by the 1-atte^^art/of June.

3. The mid-May to mid-June king salmon fishery is a 

customary and traditional subsistence use by (residents of the 

village of Tyonek of the Susitna River king salmon stock in that 

this fishery has been in existence for generations, that the

j‘ harvest of the king salmon at this time is an essential component
i •■ of the cultural life  of the village, that the art of cutting k.is*-"•I t  '-C-'
i! salmon has been handed down through generations, that the early 
l<
j king salmon is the first fresh, food of the spring, that king sal­

mon arc oiler than other species of salmon and therefore better 

j! suited for drying and preserving for winter use, that unlike

other species of salmon king salmon are not suuceutiblc to damage ,
o'UC.'

I: while drying from insects and seabirds, anti that drying is usually
i; i
I’ completed prior to the start of summer rains.
r
j, 4. The residents of the village of Tyonek fish for king

• salir.or vrith set nets Cron the beach in front of Lhcir fish

■ camps immediately south of the village.

j- 5. Since 19G4, the residents of the village of Tyonek have
■
!; been prevented from participating in their customary and tradition

•.j mid-May to mid-June king salmon subsistence fishery by regulations
j.

1 adootcd by defendants and their predecessors. These regulations

.•were in itia llv  adootcd due to noor oscancnent of the Susitna
■: ’

1; R i v e r  k in g  s a lm o n  s t o c k .
»•
:• 6 .  In  1 9 7 7 ,  t h e  d e f e n d a n t  A la s k a  UOARI) 01' r i S l l l l t U C S  a d o p t  p i1

j a C o m p re h e n s iv e  M anagem en t P o l i c y  f o r  Thu U p p e r  C o o k  I n l e t  f . a I n n ;  
p S t o c k s  w h ic h  s t a t e d  t h a t  s t o c k ; :  w h ic h  n o v o  i n  C o ok  I n l e t  t o

A - kspaw n I in.; a r e a s  p r i o r  t o  J a m ; 1 9 th  w o u ld  ho m anaged  • w x e lu s i v o l ’,— rc .r
■’ ' " .7fV.T, VC;f ,

1 1 -  r e c r e a t i o n a l  u s e s .  Mo m e n t io n  w as made i n  th e  m anagem en t p o ' i c v
• -:-V.

•  j f o r  m jn a i ji - r e n i  o f  s u c h  s t o c k s  l o r  s u b s i s t e n c e  usesX«-< * • l-<-■*-
j. . . »_
I’ J-l !*-.'< »•/. /
I / » • . r./ .
I . * »*>

.1/-
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7. In 1978 , the Alaska 51 take Legislature enacted eh 151 

j' SLA 197S (A.S. 16.05.251(b)) which requires that whenever it  is
•i *£• .- _:. necessarv to restrict the talcing of the Sus.A.fcna -P.ivcr--kihg-Ss.Timorv- 

1 stock to assure the maintenance of such stock on a sustained-

•I O  :
jyv i

r \ s * A

i yield basis or to assure the continuation of subsistence uses
i. •

of such king-salmon•stock, subsistence use of—such-stock- shall be

»v
ry^\ • 

H<y

;j the priority use ,over--sport and commercial uses%

'. 8. A.S. 16.05.251(b) cŵ -ê reouires defendant ALASKA BOARD :
!; _ . ' :■
I- OF FISHERIES to adopt subsistence fishinq regulations for Susitna
i: . ;j, River king salmon stocks, which implement the priority for subsis-, 

j tence uses referred to in paragraph 7, unless it  determines that j 

j' adoption of such regulations w ill jeopardize or interfere with
I; ' •
]| the maintenance of Susitna River king salmon stocks on a sustained-

i! yield basis. a. iO L’| •
!; ;
; 9: Prior to the March 1980 meetingjof defendant ALASKA

• HOARD OF FISIir.Rins, said defendant, on behalf of p laintiff /-'i/
Ji ct-O' r="~ i
I NATIVE VILLAGE OP TVONP.K, publ ished -proposed regulations pursuant ,< 
; . / w
!. to the Administrative Procedures Act to open a subsistence kingI
! salmon fishery for the residents of the village of Tyonek, between 

j! Nay 15 and June 15. .

!: 19. On March 26, 19S0, defendant ALASKA HOARD OP FISHERIES ’

I; held a public hearing and received testimony on the proposed
i* i
; regulations from the Alaska Department of rish and Game, residents’

1 of the village of Tyonek and other members of the public. i
»• ;
j, 11. Testimony presented at the uublic hearing indicated
!; ' t

that the residents of the villanc of Tyonek have- customarily and :

I traditionally harvested king salmon Cor subsistence user, between •

j! May 15 and dune 1 5 i. i •U « . • j.

12. Thoueh evidence was picseiitcd Lli.it restrictions on

ne.i»». a ciniiii taking by all user groups of l:io Susitna River king saln.in stock*HC«b| « • t («if J
l •
! were necessary, no evidence was presented at the hearing by the

■ Alaska Delia rtr.ent of Pish and Gamê  Lh.it adoption of the proposedli

( : 3 )
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regulations would jeopardise or interfere with the maintenance
t.
j- of the Susitna River king salmon stock on a sustnined-yicld basis 

and-the defendant ALASKA BOARD OF FISHERIES made no finding to
Ait t £i that effect.. ' L K Cw:t CXc ^

I ;< v-.l'l'A *•!/«.!’. IV— { C.AAA-.o.i'' V IAG. ~-CCSV->‘*-̂ •
s! c<f 13: 'The defendant ALASKA BOARD OF FISHERIES rejected the

in tiffs ' proposals/' but adopted proposals authorising the 
f**' s . t t ' i j i n r w . ; , i  c\,«fc j->i/r - ■ ■■ 

vest of 13,100 Susitna River king salmon..by sports fishermen.

I Pla

!■,• harves

1-1.
ii\ *.•( s

As a result of the failure of the defendant ALASKA

M p

. BOARD OF FISHERIES to adopt proposed regulations opening a kinc 

j salmon season for the residents of the village of Tyonek, the

I plaintiffs'are threatened with irreparable harki in that plaintiffs
:
• customary and traditional use of the Susitna River king salmon 

! stock w ill bo denied to them. Consecjuent.lv, residents of the 

: village of Tyonek w ill lose access to a valuable subsistence 

| resource and the customary and traditional way of life  of theI
j: village will be disrupted.

15. No other species of salmon available to the residents

| of the village of Tyonek can repjace the Susitna River•king salmon
Kirv^-lc.f I'TFjaTTu /cn. .„.j /S — ~

ikAas a subsistence rcsource-or substitute for LlStocli
l & J ?— :
V 1 Susi

the role of the

tna River king salmon stock in the customary and traditional
I*
I'* way of life  of the village.

1G. Defendants w ill be adequately protected i f  the residea!

; of the village of Tyonek are permitted to harvest 3 , 0 0 0  king salr.c 

;• from the Susitna River king salmon stock between flay 23 and June
j. .   _ ______ ________ _
f  1 5 ,  1 9 R 0 .

17. Plaintiffs have raised serious and substantial question

j: The failure of defendant ALASKA HOARD OF FISHERIES to adopt 1 ho

!; p r o p o s a l ; ;  sub !:!i I I  ccl o n  b o i i a l f  oC n h i i n U i r f  mA T IV i ; V JM .AC :: o r
i:

li TYor.'EK and the adoption of proposals authorising the has vest <»J
I
•.13,100 Susitna River king salmon by sports fishermen is a violati- 

of A.Ei. IG.05.251 (b) in that whenever it is necessa rv to restruM
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the taking of Susitna River king salmon to assure the maintenance 

j of that fish stock" on a sus taincd-y i cltl basis, or to assure

the continuation of subsistence uses of such resource, subsistence
i
; use shall be the priority use.

C0HCLUSI0M5 OF I .AM

i 1. Unless the preliminary relief requested by olaintiffs
i:
]' is granted plaintiffs w ill suffer irreparable harm in that plain­
s' •
I t iffs  customary and traditional use of the Susitna River king

J: salmon stock w ill be denied to them. Consequently, residents ofI -
I:I the village of Tyonek w ill lose access to a valuable subsistence 

■ resource and the customary and traditional way of life  of the 

i village will be disrupted.

! 2. Defendants and the resource w ill be adequately pro-I
; tected if  the residents of the village are permitted to harvest

ji 3,000 king salmon from the Susitna River king salmon stock between'

■lay 23 and June 15, 19(30.

3. Plaintiffs have raised serious and substantial nuestion:.

in tnat:

a. Whenever it  is necessary to restrict the taking

i. of a fish stock to assure the maintenance of fish stocks on a

sustainod-yiold basis, dr to assure the continuation of subsistence

j" uses of such resources, subsistence use shall be the priori tv

! use of such stock.
I

.b. The residents of the village of Tyonek have a 

. customary and traditional use of the Susitna River king salmon 

. stock between May 15 and June 15.

c. Adoption by defendant ALASKA HOARD OF FISIH'.KIFSi:

. of regulations which allow for the sport fishing of Kunilii.i River

Jibing salmon without first adopting regulations which provide lor 

ct..[ri |l Lise customary and traditional lisa of such stock by the res idcr.i ••• 

■ of the village of Tyonek in a violation of the subsistence»
.‘ p r io r i ty  set forth in A . f .  16 . 35. 25 1 (b) .

( f t
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4. Mo bond is required of the plaintiffs prior to the 

issuance of the preliminary injunction.

DATED this day of  19 90.

J U D G E  Ol-‘ T i l l - ;  S U i ’ E R i O K  C O U U T

I  c e rtify  llia t nn CT -  ^  0  -  £

a cmw o f  (his docum ent was sent to: 

t < ‘.!:i>r-ey(s) o f Dccord. or

□  Other: ___________
itl address of record.
D .O .E .     1</U ___

Cfrjv/ C.'srk

* fJC '»** **• A COHfti
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT

NATIVE VILLAGE OF TYONEK, e£<al., )
Cŷ .

y i
Plaintiffs, )

vs.
o - p £ j y  )

ALASKA BOARD OF FISHERIES, -<f£\il., )

Defendants.

CIVIL ACTION MO. 3AM-30-3073 .

AGREEMENT OF SETTLEMENT
i

WHEREAS, a c iv il action has been brought by the Native 

village of Tyonek and several residents of the village of Tyonek, ■ 

in which plaintiffs allege inter alia that the decision of the 

Alaska Board of Fisheries rejecting proposed regulations for king 

saloon fishing for subsistence uses in the upper Cook Inlet •

between May 15 and June 15 by residents of the village of Tyonek 

was a violation of A.S. 10.05.251(h) and request declaratory and 1 

injunctive relief; and . I •
WHEREAS, on May 22, 1930, this Coart granted plaintiffs' 

notion for a preliminary injunction and on flay 23, 1930, entered 

findings of fact and conclusions of law restraining defendants 

fron enforcing regulations which prohibit residents of the village 

oC Tyonek fron subsistence fishing for king saloon in the - r ^
"f"~/iiiplj.

i>rrr:— irrlct between May 23, and June 1S-, 19.10, and requiring 

defendant;; to adopt emergency order regulations to authoring the 

residents cjf the village of Tyonek to harvest king salmon 4-r,—if..- 

er-e1:—It: in the vicinity o' Tyonek for subsistence uses

between May 23, 1990 and June 15, 1930, with a limit of 50 kin; 

salmon per household not to exceed a total of 3,000 king salmon
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and regulated to minimize the impact on any one stream.

' WHEREAS, the parties in order to avoid the uncertainty of 

further litigation, wish to resolve this matter by means of 

settlement;

NOW, THEREFORE, the parties, through their attorneys and 

subject to the approval and order of this Court, hereby agree as 

follows;

STATEMENT OF FACTS

1. Plaintiff NATIVE VILLAGE OF TYONEK is a nonprofit corp­

oration organized under the Indian Reorganization Act of 193-1,

25 U.S.C. 461 et sea. , to provide for the general health, safetv,
‘ I

and well-being of the Athabascan Indian residents of the village j

of Tyonek, a substantial number of whom customarily and tradi- !
!

tionally harvested king salmon in the vicinity of Tyonek during '

May and June for subsistence uses prior to the closure of the i

Tyonek king salmon subsistence fishery by Alaska Board of Fish •

and C-amc in 1964, and would harvest king salmon in the vicinity of 

Tyonek for subsistence uses in 1980 but for the fact that

defendant ALASKA BOARD OF FISHERIES did not adopt proposed regu- J
:

lations for subsistence king salmon fishing in the vicinity of

Tyonek by residents of the village of Tyonek between May 15 and !
*« |

June 15. j

2. Plaintiffs NELLIE CIUCKAI.CSION, TEDORA CONSTANTINE, :

PETER CONSTANTINE, and SAVA STEPHAN are Athabascan Indian resi­

dents of the village of Tyonek who customarily and traditionally 

fished at Tyonek for king salmon Cor nuhsi:;t••nee uses in ><ay and 

June prior to the closure of the Tyonek king salmon subsistence

fishery by the Alaska Board of Fish and Game in 1904, lr.d who '

(with the execution of plaintiff PETER CONSTANTINE) would harvest 

king salmon in the vicinity of Tyonek in May and June for !

2 • !



subsistence uses in 1930 i f  defendant ALASKA DOARD OF FISHERIES 

had adopted proposed regulations for subsistence king salmon 

fishing in the vicinity of Tyonek by residents of the village of 

Tyonek. Health problems would prevent plaintiff PETER CONSTANTINE
I

from harvesting king salmon in the vicinity of Tyonek for sub-
i

siste.nce uses in 1930, but residents of the village of Tyonek

would share their king salmon subsistence harvest with plaintiff
. ■ !

PETER CONSTANTINE as is the customary and traditional practice of '

the residents of the village of Tyonek with respect to the ois- '

tribution of subsistence resources to the elders of the village. !

. 3. Defendant ALASKA BOARD OF FISHERIES is established by ?
:

A.S. 16.05.221 for the purposes of the conservation and develop­

ment of the fishery resources of the state. The board is r
!

required by A.S. 16.05.251(b) to adopt regulations permitting the
i

taking of king salmon in the vicinity of Tyonek for subsistence *
i

uses. . •i
4. Defendant RONALD 0. SKOOG is the Commissioner of the 

Alaska' Department of Fish and Game and is required by A.S. 16.05 ;

.020 to manage the fish resources of the state in the interest of 

the economy and general well-being of the state. These fish ;

resources include king salmon in the vicinity of Tyonek.

Defendant RONALD 0. SKOOG is the ex officio secretary of defendant 

ALASKA DOARD OF FISHERIES and lias authority pursuant to A.S. 16.05 

.060 to open and close seasons and periods on fish. *

5. Defendant WILLIAM R. NIX is the Commissioner and prin­

cipal executive officer of the Alaska Department of Public Safety. 

Pursuant to A.S. 44.41.020 the Alaska Department of Public Safety 

is charged with responsibility for the administrative functions 

relative to the protection of life  and property including cnrorco- 

mont of fishing regulations adopted by defendant ALASKA UOAPi) OF 

FISHERIES. :



6. Tyonek, a community on the west side of Cook .Inlet, is

. an Athabascan Indian village of approximately 350 people, over

; 955 of whom are Athabascan Indians. Tyonek has been inhabited

j for generations by the Tanaina group of Athabascans who succeeded

j the Eskimo population which originally settled the area in pre- 
i
i historic times. The present residents of the village are the
r
J descendants of the Tanaina group. Today, the village s t i l l  retains *1
| its ethnic Athabascan identity, is a rural Alaska Native village•I
j and has not abandoned its customary and traditional use of king
I;
I salmon.

!
I. 7. For the Durposes of this Agreement of Settlement, "fish"
ii
j>means the Susitna River king salmon which enter Cook Inlet waters j' the beginning of May and begin to pass by the village of Tyonek in ’
i
J mid-May and spawn primarily in streams located in the Susitr.a 

•' River drainage.
• i

.j: 3. Susitna River king salmon peak at the village at the end
I. •
• of May or in early June and are usually completely past the 

j. village by the end of June.

; 9. The mid-May to mid-June king salmon fishery is a cus-Ir
j: !omary and traditional subsistence use by residents domiciled in

; the village of Tyonek of the Susitna River king salmon in that
'I this fishery has been in existence for generations, that the

| harvest of the king salmon at this time is a customary and trad- 
I .

ltional component of the cultural life  of the village, that the

• art of cutting large king salmon has been handed down through
i

j- generations, that the early king salmon are the first significant
I
! subsistence fresh salmon of the spring, that Susitna River kingI
; salmon are oilier than other species of salmon found in Cook Iniet
I. _
i in the vicinity of Tyonek and therefore butler suited for drying 

! and preserving for winter use and loss susceptible to damage while
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drying from insects and seabirds, and that drying takes approxi­

mately three weeks and is usually completed by the end o£ June.

10. The residents of the village of Tyonek harvest king 

salmon with set nets from the beach in front of their fish camps 

immediately south of the village.

11. Since 1964, the residents of the village of Tyonek have ■

been prevented from participating in their customary and tradi­

tional mid-May to mid-June king salmon subsistence fishery by 

regulations adopted by defendants and their predecessors. These 

regulations were in itia lly  adopted due to poor escapement of the 

Susitna River king salmon. "• ‘ *
12. Prior to the December 1979 and March 19S0 meetings of 

defendant ALASKA BOARD OF FISHERIES, said defendant, on request j 

of plaintiff NATIVE VILLAGE OF TYONEK, published summaries of 

regulations proposed by said plaintiffs pursuant to the Admini­

strative Procedure Act to open a subsistence king salmon fishery 

for the residents of the village of Tyonek, between May 15 and 

June 15.

13. On March 26, 1990, defendant ALASKA BOARD OF FISHERIES 

held a public hearing and received testimony on the proposed 

regulations from the Alaska Department of Fish and Game, residents 

of the village of Tyonek and other members of the public. Public 

testimony was also received at the December 19, 1979 meeting of 1 

defendant ALASKA BOARD OP FISHERIES.

14. Testimony presented at the public hearings indicated 

that the resid its of the village of Tyonek customarily and 

traditionally harvested king salmon Cor subsistence uses between | 

May 15 and June 15 prior to Lite closure in IRM.

15. Though evidence war. presented to defendant ALASKA HOARD 

OF FISHERIES that restrictions on tjking by all user groups of

Susitna River king salmon in Cook Inlet were necessary, no



evidence was presented stating that adoption of the proposed sub- 

’ sistence regulations would jeopardize or interfere with the 

maintenance of Susitna River king salmon on a sustained-yield basi: 

ana the defendant ALASKA BOARD Of FISHERIES made no finding at the

i-March meeting,to that effect.
i

16. The defendant ALASKA EOARD OF FISHERIES rejected the 

: plaintiffs' proposals for subsistence fishing in Cook Inlet buti
; adopted proposals which resulted in authorizing the sport harvest 
i'
\ of up to 13,100 Susitna River king sal.T.on pursuant to 5 AAC 60
i
[I .030(a) . .

j! 17. A failure of the defendant ALASKA BOARD OF FISHERIES to

; adopt regulations opening a king salmon season for the residents 

! of the village of Tyonek, between May 15 and June 15 of each year,
I,
\  threaten plaintiffs with irreparable harm in that plaintiffs' 

j' customary and traditional use of Susitna River king salmon from
i-

May 15 to June 15 w ill be unnecessarily denied to then. Access to 

a significant customary and traditional subsistence resource inI
J accordance with A.S. 16.05.251(b) w ill be lost and the customary
i
; and traditional cultural life  of the village w ill be disrupted.
»•»

18. No other species of salmon available to the residents 

j of the village of Tyonek can fully replace Susitna River king 

!• salmon harvested between May 15 and June 15 as a subsistence
I

• resource or substitute for the role of Susitna River king salmon
i
; in the customary and traditional cultural life  of the village.

C O N S E N T  D E C R E E
lI

1. Under A.S. 16.05.9-10(6) and (26), subsistence user, of 

fish are tin? customary and traditional uses in Alaska of such fish 

Cor direct personal or family consumption as Cocil, shelter, fuel, 

clothing, tools, or transportation, for the making and selling of
i ,
•. handicraft articles out of non-edible by-products of such fish
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evidence was presented stating that adoption of the proposed sub­

sistence regulations would jeopardize or interfere with the 

maintenance of Susitna River king salmon on a sustained-yield basis 

and the defendant ALASKA BOARD OF FISHERIES made no finding at the 

March meeting t̂o that effect.

16. The defendant ALASKA BOARD OF FISHERIES rejected the 

plaintiffs’ proposals for subsistence fishing in Cook Inlet but i
adopted proposals which resulted in authorizing the sport harvest ; 

of up to 13,100 Susitna River king salmon pursuant to 5 AAC 60 

•030(a).
!i 17. A failure of the defendant ALASKA BOARD OF FISHERIES to

adopt regulations opening a king salmon season for the residents j 

of the village of Tyonek, between May 15 and Juno 15 of each year,[ 

threaten plaintiffs with irreparable harm in that p laintiffs’ :I
customary and traditional use of Susitna River king salmon from i

i
May 15 to June 15 w ill be unnecessarily denied to then. Access to'

i
a significant customary and traditional subsistence resource in 

accordance with A.S. 16.05.251(b) will be lost and the customary 

and traditional cultural life  of the village will be disrupted.

18. No other species of salmon available to the residents 

of the village of Tyonek can fully replace Susitna River king 

salmon harvested between May 15 and June 15 as a subsistence 

resource or substitute for the role of Susitna River king salmon 

in the customary and traditional cultural life  of the village.

CONSENT DECREE.
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pur -.oia c .or r.;"_ly e..u • .not i t r. as r . s h o t J o r ,  iucl.

_ clothing, tools, or transportation, for ttc r.aV.ir.z .n-.d selling o' *

handicraft articles out of ncn-ediblc by-preducts of such fish
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. taken for personal or family consumption, and for the custonarv
i

trade, barter or sharing for personal or family consumption.

: 2. The residents of the village of Tyonek have a customary

. and traditional subsistence use of Susitna River king salmon 

| between Day 15 and June 15 for a ll of the reasons set forth in
f
!, paragraph 9 of the Statement of Agreed Facts. The role of the 

harvest of Susitr.a River king salmon in the cultural life  ofit
Tyonek and the handing down of information about the harvest,

I preparation, and use of such fish from generation to generation 

; are significant factors in determining whether use of such fish 

I for personal or family consumption is a "customary and traditional" 

j subsistence use of such fish.

3. Defendant ALASKA BOARD OF FISHERIES is required to adopt 

|! regulations which authorize the subsistence fishing of Susitna 

; River king salmon by residents of the village of Tyonek in the •
! i

upper Cook Inlet in the vicinity of the village of Tvonek between 
i . ' I

May 15 and June 15 each year, unless such defendant determines, in
j1
I accordance with the Administrative Procedure Act, that any sufcsis- 
i ;
i' tence fishing for Susitna P.iver king salmon by the residents of J

• i
! the village of Tyonek w ill jeopardize or interfere with the .

I maintenance of such fish on a sustained-yield basis. ,

4. The parties agree and the Court aooroves, for the pur- !
. . .  Iposer, of achieving an agreement to this litigation, that whenever . 

j. i
! defendant ALASKA DOARD OF FISHERIES makes a finding that any sub- '
I
! siotcnco fishing for Susitna River king salmon by residents of the 

! village of Tyonek w ill jeopardize or interfere with the mainten.ine.-
I
j of such fish on a sustained-yield basis, such finding r.haLl be

! made on the record and sholl detail tin: biological information

which forms the basic of such finding. The finding (including ;
! 1 
I the biological information) shall be reduced to writ inn.
I ' |

5. Regulations setting bag limits, gear types, and open



. fishing periods for the subsistence fishing of Susitna P.iver king 

salnon by residents of the village of Tyonek shall cause the 

^least adverse impact upon such residents, and shall be consistent,

. insofar as practicable, with sound fishery conservation practices^

| such as minimizing the impact on the return of such fish to any
• .t
• one stream.

j 6. Whenever i t  is necessary to restrict the taking of
i •
i Susitna River king'salmon to assure the maintenance of such fish !
! 1 ; 
j; on a sustained-yield basis, or to assure the continuation of sub- ‘
i,
j sistence uses of such fish, customary and traditional subsistence ’

}' use by the residents of the village of Tyonek shall be the
i
• priority use under A.S. 16.05.251(b). The defendant ALASKA BOARD j 

: OF FISHERIES shall not adopt regulations which allow for the

commercial (between May 15 and June 15) and sport fishing of :

Susitna River king salmon, without first adopting regulations 

; which provide for this subsistence priority over such commercial j
j ;

and sport use unless the Board has made a finding, as required by 

j. A.S. 16.05.251(b), that any subsistence fishing for Susitna River

j king salnon by the residents of the village of Tyonek will jeo- j
! !
i pardize or interfere with the maintenance of such fish on a ;
i ;
j sustained-yield basis. . < ;

j 7. Defendants ALASKA BOARD OF FISHERIES, RONALD O. SKCOG,
I '
I and WILLIAM R. MIX and their successors in office are hereby 
»’ .
I permanently restrained from enforcing regulations which prohibit

J residents of the village of Tyonek from subsistence fishing for

• Susitna River king salmon in the upper Cook Inlot in the vicinity 
i*
! of the village of Tyonek between May 15 and Juno 15 of each your 

without defendant ALASKA liuARD OF FISHERIES first finding, in 

J accordance with the Administrative Procedure Act, that such cuh- 

. sistence fishing will jeopardise or interfere with the naintonar.ee 

j- of such fish on a sustained-yield basis. !



8. Counts I, I I  and IV of plaintiffs' complaint are dis-I
missed with prejudice.

9. This Court shall retain jurisdiction over this civil 

j action until July 1, 1931.

DATED: DATED:

•; Larri Spengler

; DATED:

Norman A. Cohan

DATED:

I

j. John Gissberg 

! Attorneys for Defendants

Donald C. Mitchell 

Attorneys for Plaintiffs

ORDER

The above Agreement of Settlement and Consent Decree are 

approved.

i
! DATED:_____ __________

Victor Carlson 
Superior Court Judge
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MEMORANDUM State of Alaska
t o .  Ron Jolin, Chairman

Joint Boards of Fish and Game

f r o m  Don W. Collinsworth 
Cormissioner 
Department of Fish and Game

if *

d a t e . March 15, 1985

F IL E  N O :

T E L E P H O N E  N O : 465-4100

s u b j e c t :  Management Issues
Arising Frcm the 

Madison Decision

Ron Jolin March 15, 1985

Under Madison, the Fisheries Board may have difficulty in predicting 
harvest levels for the Copper River fishwheel and dip net fishery, due 

to uncertainty about how many people will participate and how many fish 

they will take. .Additional management problems are posed by the timing 
of the sockeve run and the heavy dip net harvest, which occurs on the 
early part of ’ the run. These considerations seem to require more 

conservative management of the Prince William Sound commercial fishery.

In summary, we see a number of complex management issues arising frcm 
the Madison decision. Regulation specialists for Commercial Fisheries 
and Game Divisions are presently identifying the specific regulatory 
options which the Boards could address for the upcoming season.



MEMORANDUM State of Alaska
t o :  Ron Jolin, Chairman

Joint Boards of Fish and Game
d a t e :  March 15, 1985

F IL E  NO:

T E L E P H O N E . N O : 465-4100

i: Don W. Collinsworth 
Carmissioner
Department of Fish and Game

s u b j e c t :  Management Issues
Arising Frcm the 
Madison Decision

INITIAL ASSESSMENT

As you requested, my staff has completed an initial assessment of the 
Madison decision's implications for fish and wildlife management. This 
memorandum uses the Cook Inlet, Naknek River, and Copper River fisheries 
as examples, but Madison also affects existing Board of Fisheries 
regulations for Angoon and Lake Iliamna-Lake Clark and existing Game 
Board regulations for permit hunts.

Although the Game Board has not applied the eight criteria in the same 
way the Board of Fisheries has, Department of Law has said that the Game 
Board may be unable to continue providing permit hunts restricted to 
particular communities unless guided hunting and hunting by non-residents 
have already be'n eliminated. Further the legal analysis concludes that 
Madison may require the Game Board to discontinue non-state-resident and 
guided hunting for all permit hunts.

Department of Law and the management divisions are continuing to analyse 
Madison impacts and more information will be developed. However, this 
memorandum is intended to alert you to seme; of the anticipated area 
impacts.

COOK INLET/KENAI RIVER/SUSITNA RIVER SALMON

Testimony and data presented to the Board of Fisheries indicate that 
within the last 20-30 years, almost every part of Cook Inlet, including 
Knik Arm and T u m a g a i n  Arm, has been open to subsistence set-net fishing 
for salmon (Braund, 1980). The open season for fishing varied frcm 
location to location, as well as through time;, but included the period 
May through September. Until 1978, 50 fathoms of net could be used in 
many areas. Species harvested in these set-net fisheries included 
primarily kings, sockeye, and coho.

As Anchorage and the Kenai Peninsula grew, subsistence salmon seasons 
were gradually restricted until only small areas remained open for very 
short periods with limited gear. Since 1980, subsistence fisheries have 
been authorized in very limited areas for residents of Tyonek, English 
Bay, and Port Graham only.

The impacts of the Madison decision on existing Cook Inlet fisheries 
depend on how many people decide to participate, and where and when they

10 19«
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fish, which makes it difficult for us to precisely assess immediate or 
long term effects. At a minimum, however, we would expect to see an 
increase in the gill net harvest of west side and Susitna River king 
salmon, since any Alaskan will be able to participate in the Tyonek 
district subsistence king fishery. This fishery begins in May, and has 
limits of 70 kings per household. Presently, this fishery is restricted 
to persons doniciled in Tyonek, and on average, 2,000 kings have been 
harvested annually.

It is impossible to predict how much new effort would occur, but any 
significant increase in this fishery' will require ccrnpensating 
reductions in the expanding sport fishery of the Susitna drainage. 
This, of course, would mean reductions in seasons, bag limits, or even 
closures of certain areas to fishing if the subsistence harvest grows 
substantially.

In addition, the Kenai Peninsula subsistence net fisheries which existed 
in the late 1970s, and which have been closed since 1980, may have to be 
reopened to all Alaskans. This would include set net fisheries on king, 
sockeye, and coho stocks which enter all of the Kenai Peninsula 
drainages. King and coho stocks, which are already the focus of major 
allocation conflicts between sport and conmercial users, will now have 
to be shared with another user group, which will have a priority. 
Additional harvest restrictions on rport and commercial fisheries in 
Cook Inlet may have to be imposed either before the fishing season or 
in-season as we determine whether escapements are being achieved.

Because of recent regulatory constraints, past harvests are a poor 
indicator of the potential demand for subsistence fishing in Cook Inlet. 
Further, recorded harvests probably underestimate the actual historical 
subsistence harvest due to inadequate catch reporting systems. If 
accessible beach areas are opened to net fishing, we would expect a 
substantial interest, similar to that in the Copper River- dip net 
fishery/. One indicator of this demand is the fact that participation in 
the Cook Inlet subsistence fishery increased frcm less than 100 people 
to more than 1,300 between 1977 and 1980, before the Board adopted the 
regulations restricting subsistence use. An additional indicator of 
demand are the requests the Fisheries Board has received frcm people 
wanting to fish with nets in Knik Arm and other parts of Cook Inlet.

In an extreme scenario, the Board could be required by a court to 
authorize subsistence fishing wherever it has occurred in Cook Inlet, 
Tum a g a i n  Arm, and Knik Arm, throughout the summer, by any Alaskan. The 
Madison decision clearly states that sport and commercial uses must be 
eliminated before subsistence uses can be restricted. Therefore, it 
seems unlikely that the Board or department could impose subsistence 
harvest limits or quotas to ensure that commercial find sport uses could 
continue.

In summary, we see major demands being imposed upon the department for 
in-season monitoring and management of all harvests to ensure adequate 
escapements in Cook Inlet. We also see the potential for confusion and 
controversy over Cook Inlet salmon management e:- ;alating and making it 
more complex.
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The Naknek River is currently open to subsistence fishing only by 
residents of the Naknek and Kvichak river drainages. This regulation 
was adopted in 1981 because of concern about growth in the Naknek 
subsistence salmon fishery by other Alaskans. From 1976 to 1980, 
participation and king harvests in the Naknek subsistence fishery 
doubled as more people learned about the fishery and came to the 
Naknek-Kirg Salmon area to take part in it.

The Board, local residents, and sport fishermen all became concerned 
that this growing harvest was beginning to affect the allocation of the 
Naknek River's limited king salmon stocks. By restricting the fishery 
to local residents, the Board of Fisheries was able to allow continued 
development of the Naknek sport fishery on kings, which has become 
increasingly significant to guides and transportation services. By 
creating a personal use sockeye fishery on the Naknek, the Board was 
able to accommodate non-local fishing demand and shift it to more 
abundant species.

The Madison decision appears to open the Naknek net subsistence fishery 
again to all residents of the state. If significant effort occurs, it 
seems quite likely that restrictions will "have to be imposed on the 
sport fishery in order to ensure king salmon escapement.

NAKNEK RIVER SALMON

COPPER RIVER/PRINCE WILLIAM SOUND SALMON

Historically, Copper River sockeye have been harvested by carrmercial 
fishermen in Prince William Sound, residents of the Copper Basin and 
other interior communities, as well as Fairbanks and Anchorage 
residents. With population growth and increased publicity, the Chitina 
dip net fishery grew dramatically? harvests more than tripled from 1980 
to 1983. Additionally, many urban dip net fishermen preferred to fish 
the early portion of the Copper River run, which posed potentially 
severe management problems for early run sockeye. About 50 percent of 
the Copper River run passes through the commercial fishery district in 
the first two to three weeks of the season, which means any management 
decisions to restrict the fishery must be made on very short notice.

As subsistence harvests increased in the 1970s, the board began 
restricting fishwheel and dip net harvests in the Copper River. In 
1984, the board examined subsistence dip net and fishwheel fisheries in 
the Copper River. It authorized subsistence fishing for Copper Basin 
residents. Harvest by the subsistence fishery was predicted to be 
approximately 20,000 salmon and individual bag limits could go as high 
as 500. The board then established a personal use fishery for people 
who did not reside in the communities identified as having subsistence 
uses. The personal use fishery had bag limits of 15 salmon for 
individuals and 30 for households. The total catch was limited to 
60,000 sockeye plus twenty-five percent of any excess escapement. The 
in-river sport fishery was predicted to harvest approximately 5,000 
sockeye and the Prince William So and carmercial drift gill net fishery 
was managed to provide for these known harvest and escapement levels.



Ron Jolin 4 March 15, 1985>

Under Madison, the Fisheries Board may have difficulty in predicting 
harvest levels for the Copper River fishwheel and dip net fishery, due 
to uncertainty about how many people will participate and how many fish 
they will take. Additional management problems are posed by the timing 
of the sockeye run and the heavy dip net harvest, which occurs on the 
early pari: of the run. These considerations seem to require more 
conservative management of the Prince William Sound commercial fishery.

In sunmary, we see a number of complex management issues arising frcm 
the Madison decision. Regulation specialists for Commercial Fisheries 
and Game Divisions are presently identifying the specific regulatory 
options which the Boards could address for the upcoming season.



A l a s k a  D e p a r t m e n t  o f  F i s h  & G a m e

F O R  I M M E D I A T E  R E L E A S E  M A R C H  21, 1985

B o a r d s  o f  F i s h e r i e s  and G a m e  to D i s c u s s  M a d i s o n

J U N E A U — T h e  B o a r d  o f  F i s h e r i e s  w i l l  t a k e  p u b l i c  t e s t i m o n y  on 

M a r c h  25, 1985 d u r i n g  its s p r i n g  m e e t i n g  in A n c h o r a g e

r e g a r d i n g  i m p a c t s  o f  t h e  r e c e n t  M a d i s o n  d e c i s i o n .  On 

F e b r u a r y  22 t h e  A l a s k a  S u p r e m e  C o u r t  h a n d e d  d o w n  its 

d e c i s i o n  on M a d i s o n  vs. A D F & G , r e v e r s i n g  l o w e r  c o u r t  

d e c i s i o n s  on t h e  b o a r d ' s  i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  of 

A l a s k a ' s  1978 s u b s i s t e n c e  law. A l t h o u g h  the c o u r t  c a s e  w a s  

b r o u g h t  by C o o k  I n l e t  f i s h e r m e n ,  t h e  d e c i s i o n  a f f e c t s  the 

B o a r d  o f  F i s h e r i e s  a n d  B o a r d  o f  G a m e s  i n t e r p r e t a t i o n  of the 

1978 s u b s i s t e n c e  l a w  in all of t h e  s t a t e ' s  s u b s i s t e n c e  

r e g u l a t i o n s .

T h e  b o a r d s  h a d  i n t e r p r e t e d  the 1978 l a w  as a m a n d a t e  to 

p r o t e c t  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  o f  f i s h  b y  r- 1 1 

A l a s k a n s .  T h i s  i n t e r p r e t a t i o n  w a s  c o n s i s t e n t  w i t h  

s t a n d a r d s  s e t  o u t  in A l a s k a  N a t i o n a l  I n t e r e s t  L e n d s  

C o n s e r v a t i o n  Act.
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Th e  A l a s k a  S u p r e m e  C o u r t  h e l d  that the b o a r d ' s  

i n t e r p r e t a t i o n  w a s  i n c o r r e c t ,  and said th a t  u n d e r  the 

c u r r e n t  s t a t u t e  the b o a r d  m u s t  a l l o w  all A l a s k a n s  to 

p a r t i c i p a t e  in s u b s i s t e n c e  f i s h e r i e s ,  u n l e s s  fish sto c k s  

h a v e  d e c l i n e d  to the p o i n t  t h a t  c o m m e r c i a l  and sport 

f i s h e r i e s  h a v e  b e e n  e l i m i n a t e d .  U n l e s s  the s t a t u t e  is 

a m e n d e d  m a n y  of the b o a r d ' s  r e g u l a t i o n s  w i l l  n e e d  r e v i s i o n .

A t  a m i n i m u m ,  t h e  c o u r t ' s  r u l i n g  a p p a r e n t l y  m e a n s  that 

t h e  b o a r d  m u s t  r e c o m m e n d  a r e g u l a t o r y  pl a n  for the 1985 

f i s h i n g  s e a son. It is u n c l e a r  w h e t h e r  t h e  b o a r d  w i l l  be 

a s k e d  to r e a u t h o r i z e  e v e r y  s u b s i s t e n c e  n e t  f i s h e r y  w h i c h  

e x i s t e d ,  b u t  b o a r d  r e c o r d s  i n d i c a t e  t h a t  t h i s  c o u l d  i n c l u d e  

set net f i s h e r i e s  on king, s o c k e y e  and c o h o  on the t h e  e a s t  

a n d  w e s t  s i d e s  of  C o o k  Inlet. T h e  b o a r d  m a y  a l s o  h a v e  to 

e x a m i n e  s u b s i s t e n c e  s a l m o n  f i s h i n g  r e g u l a t i o n s  for the 

C o p p e r  R i v e r ,  N a k n e k — K v i c h a k ,  L a k e  I l i a m n a — L a k e  Clark, 

A n g o o n ,  a n d  o t h e r  areas.

D e p a r t m e n t  o f  L a w  r e v i e w e d  the M a d i s o n  d e c i s i o n  for the 

B o a r d  o f  F i s h e r i e s  a n d  the B o a r d  of G a m e  d u r i n g  t h e i r  j oint 

m e e t i n g  M a r c h  18, 1985, at the C a p t a i n  C o o k  H o t e l  in

A n c h o r a g e .  T h i s  g a v e  t h e  b o a r d s  an o p p o r t u n i t y  to d i s c u s s  

the r e g u l a t o r y  i m p a c t s  of  the M a d i s o n  d e c i s i o n .  A f t e r

-M O R E -
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p u b l i c  t e s t i m o n y  on M a r c h  25, 1985 at the C a p t a i n  C o o k

Hotel, t h e  B o a r d  of F i s h e r i e s  w i l l  d i s c u s s  p l a n s  for this 

s u m m e r ' s  f i s h e r i e s .  T h e  B o a r d  o f  G a m e  m a y  h o l d  s i m i l a r

d i s c u s s i o n s  on A p r i l  2, 1985 (also at t h e  C a p t a i n  C o o k  H o t e l  

in A n c h o r a g e ) .

# # # # # #
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A l a s k a  S p o r t f i s h i n g  A s s o c i a t i o n

3 6 0 5  A rc t ic  B lv d ., S u i t e  8 0 0  •  A n c h o ra g e , A la sk a  9 9 5 0 3

A p r i l  1 0 ,  1985

S e n a t o r  M i t c h  Abood 
Pouch  V
J u n e a u ,  Ak 99811

Dear  M i t c h ,
The Alaska Sportfishing Association wishes to identify our priorities for 
this legislative session and comment on the apparent current action that 
is taking place.

1. HB 288 (SB231)  S u b s i s t e n c e .  The A d m i n i s t r a t i o n  p r o p o s e d  t h e s e  b i l l s  
and we hav e  s u b m i t t e d  a s u b s t i t u t e  b i l l  w i t h  a " s u n s e t  c l a u s e " .  I t  
i s  t h e r e  f o r  y o u r  c o n s i d e r a t i o n  s i n c e  we do n o t  f e e l  t h a t ,  even  
tho ug h  v a l i a n t  a t t e m p t s  have  been  made by t h e  House R e s o u r c e s  Com­
m i t t e e  t o  g a i n  p u b l i c  i n p u t ,  a f u l l y  i n f o r m e d  p u b l i c  can  be a c h i e v e d  
i n  t h e  l i m i t e d  t im e  r e m a i n i n g  f o r  t h i s  s e s s i o n .  I t  i s  p r o b a b l y  t h e  
most  i m p o r t a n t  and com plex i s s u e  o f  t h i s  d e c a d e .  T h e r e  s t i l l  remain  
i n  A l a s k a  c a s e s  where  d ep e n d e n c y  on s u b s i s t e n c e  i s  c r u c i a l  t o  l i f e .  
T here  a r e  t h o u s a n d s  t h a t  would  l o v e  t o  h a v e  t h e  p r i o r i t y  o f f e r e d  by 
s u b s i s t e n c e ,  t h o u s a n d s  more j e a l o u s  o f  t h o s e  w i t h  t h a t  p r i o r i t y ,  and 
t h o u s a n d s  t h a t  d o n ' t  have  t h e  f o g g i e s t  i d e a  o f  what i s  g o i n g  o n .  We 
f e e l  t h a t  a j o i n t  c o m m i t t e e  f rom t h e  House and S e n a t e  o f  l e g i s l a t o r s  
h o n e s t l y  and  s i n c e r e l y  i n t e r e s t e d  i n  a r r i v i n g  a t  a f a i r ,  l e g a l ,  and 
j u s t  s o l u t i o n  to  t h e  s u b s i s t e n c e  i s s u e  n e e d s  t o  be fo rm ed  and s t a r t  
g e t t i n g  p u b l i c  i n p u t  a s  soon a s  p o s s i b l e .

2 .  HB 93 .  E s t a b l i s h i n g  a s y s t e m  o f  r e c r e a t i o n a l  r i v e r s .  T h i s  b i l l  has  
now been  d i l u t e d  so  b a d l y  t h a t  i t  r e p r e s e n t s  a mocke ry  o f  t h e  o r i g i ­
n a l  b i l l .  The p u r p o s e  was t o  p r o t e c t  t h e  e n v i r o n m e n t  a r o u n d  s e v e r a l  
e x c e l l e n t  r i v e r s  i n  t h e  Mat-Su  a r e a .  I t  i s  now c a l l  "a s y s t e m  o f  
s p e c i a l  u s e  r i v e r s "  w h e r e i n  we would d e s i g n a t e  t h o s e  r i v e r s  t h a t  we 
w i l l  a l l o w  p l a c e r  m i n i n g  t o  d e s t r o y .  W i l l  we do t h e  same f o r  a 
c y a n i d e  m a n u f a c t u r e r  i f  t h e y  w ish  t o  e s t a b l i s h  a p l a n t  i n  A l a s k a ?
The r e s u l t  i s  t h e  s a m e . . . n o  f i s h .  C l e a r  c r e e k  ( C h u n i l n a )  h a s  been  
d e l e t e d  f rom th e  l i s t ,  C h e l a t n a  Lake h a s  been d e l e t e d  a t  t h e  head  
w a t e r s  o f  Lake Cre ek  (a s t r e a m  we a r e  t r y i n g  t o  s a v e  from an a b a n ­
doned mine t h a t  h a s  s t a r t e d  p o u r i n g  muddy r u n - o f f  i n t o  t h e  head  
w a t e r s  o f  a famous f i s h i n g  s t r e a m  a nd  a s p a w n in g  g ro u n d  f o r  t h o u s a n d s  
of  s a lm o n .  S e d i m e n t a t i o n  i n t o  t h e  s t r e a m  bed o f  any r i v e r  e v e n t u a l l y

M u l t i p l e  u s e s  have been added  t o  t h e s e  a r e a s  t h a t  do n o t  p r o t e c t  the  
h a b i t a t .  A l l o w i n g  g r a v e l  e x t r a c t i o n  f o r  p u b l i c  use  w i l l  s t i l l  
a c c e l e r a t e  muddy r u n - o f f  t h a t  c l o g s  up s t r e a m  b e d s .  Salmon d o n ' t  
d i f f e r e n t i a t e  be tw een  p u b l i c  u se  r u n - o f f  and p r i v a t e  u se  r u n - o f f .  
Lumbering t o o  c l o s e  t o  t h e  s t r e a m s  h a s  d e s t r o y e d  h u n d r e d s  o f  r i v e r s  
in  t h e  l o w e r  48 and w i l l  h e r e  i f  a l l o w e d  t o  o c c u r .  G r a z i n g  o f  c a t t l e  
in  c l o s e  p r o x i m i t y  t o  s t r e a m s  a l s o  i n c r e a s e s  e r r o s i o n  and r u n - o f f .  
P r o t e c t i o n  i s  what  we a r e  a s k i n g  f o r  and t h a t  no 1 ' .nee.r. e x i s t s  i n  t h e

ca k e s  t h e  bed and sa lmon  and n a t i v e  t r o u t  can  no l o n g e r  spawn t h e r e .
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3 .  MB's 2 9 , 3 6 , &  43.  A cc e s s  t o  S u s i t n a  d r a i n a g e  s t r e a m s .  L i t t l e  i t  any 
a c t i o n  t o  d a t e .  Money i s  t h e  p r o b l e m  we a r e  t o l d .  T h e r e  i s  $ 1 , 9 6 9  
m i l l i o n  a v a i l a b l e  t o  t h e  S t a t e  in  D-J  f u n d s  t h a t  a r e  f rom f e d e r a l  
e x i s e  t a x e s  on t h e  s a l e  o f  s p o r t f i s h i n g  e q u i p m e n t .  T h a t  money i s  
n o t  t o  be  u s e d  t o  r e p l a c e  S t a t e  money i n  a l r e a d y  e x i s t i n g  p ro g ra m s  
f o r  f i s h e r i e s  b u t  i s  to  go t o  new u s e s  f o r  im prov em en t  o f  r e c r e a ­
t i o n a l  f i s h e r i e s .  C u r r e n t l y  $ 7 6 0 , 0 0 0  i s  b e i n g  d i v e r t e d  i l l e g a l l y  
f rom t h i s  fu n d  t o  r e p l a c e  FRED d i v i s i o n  fu n d s  t h a t  w ere  f o r m e r l y  
fu nded  by t h e  S t a t e .  Though c l e v e r l y  d e s i g n e d ,  t h i s  u s e  w i l l  n o t  
s t a n d  f e d e r a l  s c r u t i n y  and w i l l  r e s u l t  i n  t h e  l o s s  o f  t h e  f u n d s .  
R a t h e r  t h a n  f a c e  t h a t  s c e n e  w o u l d n ' t  i t  be  f a r  more b e n e f i c i a l  co 
t h e  S t a t e  t o  u se  t h o s e  f u n d s  f o r  t h e i r  i n t e n d e d  p u r p o s e  and  when 
t h e  b i l l  comes up i n  C o n g r e s s  in  1988 f o r  r e n e w a l  we c a n  s a y  t h e y  
a r e  g o i n g  f o r  a good c a u s e  a nd  d e m o n s t r a t e  t o  them by e n u m e r a t i n g
p r o j e c t s  s u c h  a s  t h e  above  t h r e e  b i l l s .  FRED d i v i s i o n  e n h a n c e m e n t
p r o j e c t s  a r e  e x t r e m e l y  e x p e n s i v e  t o  keep  up y e a r  a f t e r  y e a r ,  b u t  
y e a r  a f t e r  y e a r  t h e y  keep  coming  i n  f o r  more money.  Some p rog ra m s  
on b a r r e n  s t r e a m s  a p p e a r  w e l l  t h o u g h t  o u t  b u t  o t h e r s  o n l y  j u s t i f y  
t h e  j o b  p o s i t i o n  and  s a l a r y .  Why n o t  p u t  t h e  money f o r  l h a t  s a l a r y  
i n t o  t h e  d e l e t e d  f i s h e r y  b i o l o g i s t  p o s i t i o n  i n  Homer? Of a l l  
p l a c e s  on t h e  p e n i n s u l a  i t  w ou ld  seem t h a t  t h a t  f i s h e r y  w a r r a n t s  
c l o s e  o b s e r v a t i o n  and  s t u d y .

A q u i c k  lo o k  a t  t h e  l a s t  two p o i n t s  and  i t  i s  o b v i o u s  t h a t  we a r e  s u p ­
p o r t i n g  lo n g  t e r m  p r e s e r v a t i o n  o f  a v e r y  i m p o r t a n t  r e n e w a b l e  r e s o u r c e  
f o r  t h e  p e o p l e  o f  A l a s k a ,  t h e  s p o r t f i s h i n g  and  t o u r i s t  i n d u s t r y ,  and  
t h e  c o m m e rc ia l  f i s h i n g  i n d u s t r y .  I t  i s  v e r y  d i f f i c u l t  t o  s i t  on t h e  
s i d e l i n e s  and w a t c h  s u c h  c r u c i a l  b i l l s  be u s e d  a s  t r a d e - o f f s  f o r  some 
o t h e r  p i e c e  o f  l e g i s l a t i o n .  We i n t e n d  t o  t a k e  i t  t o  t h e  p u b l i c  and  
t h e  c o u r t s  i f  n e c e s s a r y  to  a s s u r e  t h a t  f u t u r e  g e n e r a t i o n s  do n o t  have  
t o  p u t  up w i t h  t h e  b l u n d e r s  t h a t  have  b ee n  made a l r e a d y  i n  t h e  l o w e r  
48.  The l e a r n i n g  c u r v e  i s  a l r e a d y  t h e r e .

P l e a s e  a s s i s t  i n  anyway you c a n  t o  g e t  t h e s e  b i l l s  on t r a c k .

S i n c e r e l y ,

R o b e r t  L. H u n te r
C h a i rm a n ,  L e g i s l a t i v e  Com mi t t ee
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S e n a t o r  M i t c h  Abood ,  C ha i rm an  
S t a t e  A f f a i r s  C om m it t ee  
A l a s k a  S t a t e  L e g i s l a t u r e  
P ouch  V (MS 310 0)
J u n e a u ,  AK 99811

D e a r  S e n a t o r  Abood:

The f i s h e r m e n  i n  A r e a  E ( P r i n c e  W i l l i a m  Sou nd ,  Copper  amd B e r i n g  R i v e r s )  
h a v e ,  s i n c e  1 9 7 4 ,  c o n t r i b u t e d  $ 2 . 5  m i l l i o n  and  t h e i r  own v o l u n t a r y  t i m e  t o  t h e  
d e v e l o p m e n t  o f  P r i n c e  W i l l i a m  Sound A q u a c u l t u r e  C o r p o r a t i o n  (PWSAC) and  t h e  
i m p l e m e n t a t i o n  o f  s a l m o n  e n h a n c e m e n t  p r o g r a m s  b y  t h i s  R e g i o n a l  A q u a c u l t u r e  
A s s o c i a t i o n .

T h i s  fo rm  o f  " s e l f  h e l p "  r e s o u r c e  d e v e l o p m e n t  b y  t h e  h a r v e s t i n g  f i s h e r m e n ,  
w h i c h  was  c r e a t e d  b y  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  i n  1975 h a s  s e t  a  r e s p o n s i b l e  
s t a n d a r d  f o r  e n h a n c e m e n t  t h a t  i s  w i t h o u t  p a r a l l e l  i n  t h e  r e s t  o f  t h e  U n i t e d  
S t a t e s .  We p r o j e c t  t h a t  o u r  t o t a l  e n h a n c e m e n t  p r o g r a m  w i l l  g e n e r a t e  a n n u a l  
r e v e n u e s  t o  t h e  c o m m e r c i a l  f i s h e r y  a l o n e  o f  $20 m i l l i o n  w i t h i n  t e n  y e a r s .  More­
o v e r ,  t h e  E s t h e r  H a t c h e r y  w i l l  p r o d u c e  c o h o  a n d  c h i n o o k  s a lm o n  f r y  t o  be  
s t o c k e d  i n  n e a r b y  l a k e s ,  w h ic h  we p r o j e c t  w i l l  r e t u r n  7500 coho and  6000 c h i n o o k  
sa l m o n  a d u l t s  t o  t h e  d e v e l o p i n g  s p o r t  f i s h e r y  n e a r  W h i t t i e r .  Salmon f rom  t h i s  
h a t c h e r y  w i l l  a l s o  b e  a v a i l a b l e  t o  a  f u t u r e  s u b s i s t e n c e  f i s h e r y .

PWSAC h a s  a c t i v e l y  s u p p o r t e d  t h e  e n h a n c e m e n t  o f  s o c k e y e  a n d  c h i n o o k  sa l m o n  
on  t h e  Copper  R i v e r  i n  c o o p e r a t i v e  r e s e a r c h  p r o g r a m s  w i t h  t h e  A l a s k a  D e p a r t m e n t  
o f  F i s h  & Game s i n c e  1 9 8 1 .  Funds  e x p e n d e d  t o  d a t e  r e p r e s e n t  $ 1 . 6  m i l l i o n .
T h e s e  r e s e a r c h  s t u d i e s  h a v e  f o c u s e d  upon  t h e  d e v e l o p m e n t  o f  a n  e x p a n d e d  h a t c h e r y  
p r o g r a m  i n  t h e  Upper  Cop p er  R i v e r  i n  f i s c a l  y e a r  1 9 8 7 .  We, a l o n g  w i t h  o t h e r  
g r o u p s ,  f e e l  t h a t  more  f i s h  p r o d u c t i o n  w i l l  i n c r e a s e  t h e  s h a r e  o f  f i s h  f o r  a l l  
u s e r s  o f  t h e  r e s o u r c e ,  c o m m e r c i a l ,  s p o r t  a n d  s u b i s t e n c e  i n c l u d e d .

The r e c e n t  A l a s k a  Supreme C o u r t  r u l i n g  on  t h e  s u b s i s t e n c e  i s s u e ,  t h e  M a d i so n  
d e c i s i o n ,  h a s  t h e  p o t e n t i a l  t o  u n d e r c u t  t h e  e s t a b l i s h e d  g i l l n e t  f i s h e r y  b e f o r e  
we h a v e  a n  o p p o r t u n i t y  t o  im p l e m e n t  o u r  R e g i o n a l  C o m p r e h e n s iv e  Enhancemen t  P l a n .  
Our f i s h e r m e n ,  p r o c e s s o r s ,  Cordo va  b u s i n e s s e s  a n d  c om m uni ty  i n  g e n e r a l  c o u l d  
s u f f e r  a  d e v a s t a t i n g  e c on om ic  l o s s  i n  t h e  n e a r  and  l o n g  t e r m  i f  t h i s  d e c i s i o n  
s t a n d s .



Page  Two
S e n a t o r  M i t c h  Abood 
March 2 5 ,  1 9 8 5

W h i le  t h e  1978 s u b s i s t e n c e  l aw  p r o v i d e s  f o r  an  a p p r o p r i a t e  p r i o r i t y  u s e  
o f  r e s o u r c e s  by r e s i d e n t s  o f  A l a s k a  who h a v e  t r a d i t i o n a l l y  r e l i e d  on f i s h  and 
game, i t  d o e s  n o t  g i v e  t h e  b o a r d s  e n o u g h  g u i d a n c e  t o  p r o t e c t  o t h e r  t r a d i t i o n a l  
u s e r s ,  t h a t  i s  s p o r t s  and c o m m e r c i a l  f i s h e r m e n .

We u r g e n t l y  n e e d  y o u r  h e l p  and  s u p p o r t  i n  o r d e r  t o  s e e  t h a t  S e n a t e  B i l l  
it231 i s  e n a c t e d  i n  t h i s  l e g i s l a t i v e  s e s s i o n .

Thank  y o u  f o r  y o u r  s u p p o r t .

BJA/mbl



M r  8c M r s . M a x  W i e s e
Box 47 

Cordova, Alaska 99574 
424-3667

2 6  M a r c h  1 9 8 5

S e n a t o r  A b o o d ,  C h a i r m a n  

S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  

J u n e a u ,  A h .  9 9 S 1 1

D e a r  S i r :

I n  r e g a r d  t o  S e n a t e  B i l l  •1231, I a m  c o n c e r n e d  w i t h  t h e  i s s u e  o f  

w h o  i s  t o  u s e  a n d  m a n a g e  t h e  f i s h  a n d  g a m e  r e s o u r c e s ,  s p e c i f i c ­

a l l y ,  i n  m y  a r e a  o f  C o r d o v a  a n d  t h e  s a l m o n  o f  t h e  C o p p e r  R i v e r  

f i s h e r y .  I w a s  b o r n  a n d  r a i s e d  or. C o r d o v a ,  h a v e  f i s h e d  f o r  2 1  o f  

m y  55 y e a r s ,  a n d  d e p e n d  e n t i r e l y  o n  t h e s e  r e s o u r c e s  f o r  m y  l i v l i -  

h o o d .  I w o u l d  l i k e  t o  s e e  t h e  m a n a g e m e n t  o f  o u r  r e s o u r c e s  h a n d l e d ,  

s o  t h a t  I, a n d  t h e  m a n y  o t h e r  r e s i d e n t s  o f  C o r d o v a  w h o  d e p e n d  

s o l e l y  o n  t h e  C o p p e r  R i v e r ,  w i l l  b e  e n s u r e d  o f  m y  c o n t i n u e d  u s e  

o f  t h i s  r e s o u r c e .

T h a n k  y o u  f o r  y o u r  t i m e  a n d  c o n s i d e r a t i o n  i n  t h i s  m a t t e r .

S i n c e r e l y ,

M a x  W i e s e



S e n a t o r  M i t c h  A b o o d  
A l a s k a  S t a t e  L e g i s l a c u r e  
P o u c h  V  (MS 3100)
Ju n eau, A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  Abood:

I am w r i t i n g  to urge y o u  to s c h e d u l e  SB #231 for p u b l i c  
h e a r i n g  in the S t a t e  A f f a i r s  c o m m i t t e e .  It is c r u c i a l  to 
C o r d o v a  a n d  its f i s h i n g  f l e e t  t h a t  w e  h a v e  a full g i l l n e t  
s e a s o n  in the C o p p e r  R i v e r  ar e a  in 1 985. T h e  to w n  of C o r d o v a  
a n d  its f i s h e r m e n  w i l l  be in d i r e  f i n a n c i a l  n e e d  w i t h o u t  the
i n c o m e  d e r i v e d  by t h i s  1985 f i s h i n g  season.

It is i m p e r a t i v e  th a t  t h e  B o a r d  of F i s h e r i e s  a n d  Fish 
a n d  G a m e  a r e  a b l e  to m a n a g e  the r e s o u r c e s  for the g o o d  of all 
user g r o u p s  in t h e  S t a t e  of Alaska. In t h e  case of the Copper
River, 50% of the s a l m o n  a r e  Cop p e r  R i v e r  st o c k s  a n d  t h e  rest
a r e  D e l t a  stock. T h i s  c r e a t e s  a m a n a g e m e n t  p r o b l e m  c a u s i n g  
p o s s i b l e  o v e r - e s c a p e m e n t  a n d  c o n f u s i o n  in c o n t r o l l i n g  s m all 
s a l m o n  runs ie; in t h e  D e l t a  a n d  C o p p e r  River.

A l a s k a  Dept, of F i s h  and Game, PWSAC, a n d  R e g i o n a l  A d v i s o r y  
B o a r d s  c o m b i n e d  e f f o r t s  to  d e s i g n  a n d  i m p l e m e n t  a m a n a g e m e n t  
p l a n  for the Cop p e r  River. T h i s  a c c o m p l i s h m e n t  w a s  a r e s u l t  of 
t r e m e n d o u s  r e s e a r c h  a n d  a l l o w e d  for a b a l a n c e  to p r o v i d e  acc e s s  
t o  t h e  r e s o u r c e  for all user groups. T h e  C o p p e r  R i v e r  M a n a g e m e n t  
P l a n  h a s  s u c c e s s f u l l y  b e e n  i m p l e m e n t e d  by e x p e r t s  in f i s h e r y  
m a n a g e m e n t .  It is c r i t i c a l  to t h e  r e s o u r c e  that this l e g i s l a t i o n  
r e c e i v e s  y o u r  e n d o r s e m e n t  a n d  i m m e d i a t e  action.

A H a c h i v t t f c f  # /  z .



M a r c h  25, 1 9 8 5  
S e n a t o r  A b o o d  
P a g e  2

Our l i v e l i h o o d  n e e d s  to  be p r o t e c t e d  t h i s  y e a r  to i n s u r e  
t h e  s u r v i v a l  of C o r d o v a  a n d  t h e  m a n y  p e o p l e  t h a t  d e p e n d  o n  
t h e  c o m m e r i c a l  f i s h i n g  i n d u s t r y  as t h e i r  on l y  s o u r c e  of 
income.

I urge y o u  a g a i n  t o  p u s h  SB #231 t h r o u g h  the S e n a t e  for 
t he g o o d  of all A l a s k a n s .  Your c o o p e r a t i o n  o n  t h i s  i m p o r t a n t  
m a t t e r  to C o r d o v a  a n d  its f i s h i n g  i n d u s t r y  is g r e a t l y  a p p r e­
ciated.

S i n c e r e l y ,

le/vuv. njc C m j l. 
pers/y M c C u n e  
V i c e  P r e s i d e n t  
CD F U

J M / g f



B o x  2 8 1
C o r d o v a ,  A l a s k a
3 / 2 3 / 8 5

Senator Abood
Alaska State Legislature
Pouch V
Juneau, Alaska 99811 

Lear Senator Abcod:

We are writing to urge you to support Senate bill 
#231 or similar legislation that would give the Alaska 
Board of Fish and Game back the power to regulate and 
manage our fish and game resources! If this isn't accom­
plished before the commercial fishing is due to open in 
May of this year the affect it will have on the residents 
and town of Cordova will be DISASTROUS! I have lived in 
Alaiska for 38 years and my husband has been here 17 years. 
My father, two brothers, and my husband are commercial 
fishermen. Our whole livelihood depends on fishing! We 
have three boys all of whom fish with their Dad and hope 
to continue in the family tradition! We have two boat 
loans through the state which without a fishing season Jwe 
will be- unable to meet our payments#' We feel that if 
management is not turned back to Fish & Game and our 
commercial Gillnet fishing is cloded the town of Cordova 
will become a ghost town and people will no longer be 
able to live here. Please we urge you to support this 
bill and push for quick passage. • Thank you.

A t i u J M W d ■ #  I 2 >
.. -■ ‘Y



M a r c h  2 0 ,  1 9 8 5

S e n a t o r  M i t c h  A b o o d  
C h a i r m a n  S t a t e  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  A b o o d :

!jP

P , v .

Cordova, Alaska 99574 
(907) 424-7260

E n c l o s e d  i s  a  r e s o l u t i o n  p a s s e d  b y  t h e  C o r d o v a  
C h a m b e r  o f  C o m m e r c e  i n  s u p p o r t  o f  HB 2 8 8  a n d  SB 2 3 1 .  
C o m m e r i c a l  f i s h i n g  i s  t r u l y  t h e  o n l y  s o u r c e  o f  r e v e n u e  
i n  C o r d o v a .

We a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  o f  SB 2 3 1 .

S i n c e r e l y ,

CORDOVA CHAMBER OF COMMERCE

NOT 27 1985

f i f h t d u W U l f  1 4 -



Cordova, Alaska 99574 
(907) 424-7260

M a r c h  1 9 ,  1 9 8 5

R E S 0 L U 'I’ I 0 'N

WHEREAS c o m m e r i c a l  f i s h i n g  i s  t h e  b a c k b o n e  o f  
t h e  e c o n o m y  o f  C o r d o v a  a n d  o t h e r  P r i n c e  W i l l i a m  S o u  ml 
C o m m u n i t i e s ,  a n d

WHEREAS t h e  M a d i s o n  D e c i s i o n  s e v e r e l y  i m p a i r s  
t h e  o p p o r t u n i t y  f o r  c o m m e r i c a l  g i l  I n c i t i n g  o n  t h e  
C o p p e r  R i v e r  F l a t s ,  a n d

WHEREAS a  s p e e d y  r e s o l u t i o n  i s  n e c e s s a r y  i n  
o r d e r  t o  a l l o w  t h e  1 9 8 5  c o m m e r c i a l  g i l l n e t  f i s h i n g  t o
s t a r t  a s  s c h e d u l e d ,  n o w  t h e r e f o r e

BE I T  RESOLVED t h a t  t h e  C o r d o v a  C h a m b e r  o f  
C o m m e r c e  s u p p o r t s  t h e  p a s s a g e  o f  HB 288 a n d  SB 231 and
u r g e s  m e m b e r s  o f  b o t h  t h e  H o u s e  a n d  S e n a t e  t o  p u t
t h e i r  s u p p o r t  b e h i n d  t h e s e  b i l l s .

CORDOVA CHAMBER OF COMMERCE

r t & n .  y



C o r d o v a  O u t b o a r d ,  I n c .

2 1 1  B r e a k w a t e r  A v e n u e - P . O .  B o x  9 6 0  

C o r d o v a ,  A l a s k a  9 9 5 7 4  

(907) 4 2 4 - 3 2 2 0  o r  (907) 4 2 4 - 7 2 0 2

March 20 , 198 ‘i
Senator Mitch Abood 
Chairman S ta te  A f fa i r s  Committee 
A laska S ta te  L e g is la tu re  
Pouch V (MS 3100 )
Juneau, A laska 99811
Dear Senator Mitch Abood,
We are w ritin g  to  you concerning B i l l  #231 . In  the in te re s t  o f  our lo c a l 
community, fishe rm en , and business PLEASE see th a t th is  b i l l  gets to  the 
p ub lic  hearing  r ig h t  away. The g i l l  net season f o r  the Copper R iv e r opens 
May 15 , 1985 . We a re , as you know are

and many in  Cordova I We employ between seven to  n ine peop le each season. 
These peop le too  w i l l  be a f fe c te d  and p robab ly  la id  o f f  i f  we do not have 
a g i l l  net season . A lready w ith the la c k  o f  the crab f is h e ry  our community 
s u f fe r s  during the w in te r . This w in te r has been long and hard f in a n c ia l ly .
P le a se— Please^fte 
f i s h e ry .  Move B i
S in c e re ly ,

on the map by h e lp in g  us w ith ou r g i l l  net

C a r l T. F is h e r , P re s id en t

it ■ r 

l'“ fG

MAR 22(985

/ H - H a . d f W U U i t  &  15



Mar ch  1 9 ,  1 9 8 5
S e n a t o r  M i t c h  Abood  
Cha i rman  S t a t e  A f f a i r s  C ommi t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
Pouc h  V (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 98 11
H e l l o  S e n a t o r  A b o o d ,

We know t h a t  y ou  a r e  v e r y  busy  so  w e ' l l  make t h i s  s h o r t .  P l e a s e  
pu sh  f o r  t h e  s c h e d u l i n g  o f  h e a r i n g s  on S 3# 23 1  t h r o u g h  t h e  S e n a t e  
c o m m i t t e e s  ( J u d i c i a r y ,  F i n a n c e ,  S t a t e  A f f a i r s  and R e s o u r c e s )  and  
pu s h  f o r  q u i c k - f i x  l e g i s l a t i o n  ( S B ^ 2 3 1 ) b e f o r e  t h i s  y e a r ' s  f i s h i n g  
s e a s o n .

He r e  i n  C o r d o v a  a l l  p r e p a r a t i o n  f o r  t h e  C o p p e r  R i v e r  s a lmon  run  
i s  a t  a h a l t  a s  we a w a i t  t h e  ou t c ome  o f  t h e  s u b s i s t e n c e  a r g um en t .

Thank you  f o r  y o u r  h e l p .
S i n c e r e l y ,

1

G e r a l d  M a s o l i n i  
D i an a  M a s o l i n i

/ M x c l m s L n r #  I
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Honorable Bill Sheffield, Governor 

Honorable Don Bennett, President of the Senate 

Honorable Ben Grussendorf, Speaker of the Hou,

Juneau, Alaska 

99811

Gentlemen:

Our sportfishing groups are deeply concerned about the potential 

chaos, damage to the resource, public safety and user group impacts in 

the event there is no legislation passed for protecting the fisheries in 

1985. The potential exists for a resource calamity.

The attached suggested "band-aid" bill as a substitute for Senate 

Bill #231 endeavors to accomplish three basic purposes:

1. Returns the authority to manage fish and game to the status quo 

that existed prior to the Madison decision of February 21, 1985.

2. Provides a "sunset" clause for this legislation of March 31, 1986.

We feel that the legislative and the executive branch will not 

have the time to deal with this very complicated subject as there 

is less than 40 days remaining in this session. We hope and e n­

courage the legislature to hold state wide hearings during the 

balance of this year and develop a permanent long term solution to 

this very sensitive issue. The section-by-section analysis attached, 

illustrates some of the questions that we feel will need to be a n­

swered in the long term legislation to be enacted next year.

3. Our bill refers to criteria that establish rural subsistence uses

as has been done historically in the past by ADF&G regulations 

numbers 5 AAC 99.010, 5 AAC 01.597. These criteria are attached 

as an exhibit for your reference.

Section 3 is proposed to allow the Commissioner of Fish and Game to re­

instate as an emerency provision the regulations that were allowed in 1984.

We have suggested this section to assure that statutory time limitations do 

not preculde implementation of such a law. We are available for public di- 

cussion. We respectfully request your consideration.

Very truly yours,

Kenai River SportfiSTfTh^pAssociation Alaska Sportfishing Association 

Robert C. Penney, Chairman Hunter Fisher, President

2819 Dawson Street 36G5 Arctic Blvd, Suite 800

Anchorage, Alaska 99503 Anchorage, Alaska 99503

(907)561-5221 (907)562-4536

Apr i l  3 ,  1985

cc: L eg i s l a t o r s

A P R  8  1 9 8 5
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D r a f t  S u b s t i t u t e  for S . B .  231 
S u g g e s t e d  by the K e n a i  R i v e r  S p o r t f i s h i n g  A s s o c i a t i o n

an d
T h e  A l a s k a  S p o r t f i s h i n g  A s s o c i a t i o n  

A p r i l  3, 1986

IN T H E  S E N A T E

S E N A T E  B I L L  NO

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to  the t a k i n g  o f  f i s h  an d

s u b s i s t e n c e  u s e s  b y  m a n y  r u r a l  A l a s k a n s  is i m p o r t a n t  a n d  in m a n y  

c a s e s  e s s e n t i a l  t o  t h e i r  p h y s i c a l ,  t r a d i t i o n a l ,  c u l t u r a l ,  a n d  

s o c i a l  e x i s t e n c e ,  a n d  t h a t  in c e r t a i n  i n s t a n c e s  n o  p r a c t i c a l  

a l t e r n a t i v e  r e s o u r c e s  o r  m e a n s  a r e  a v a i l a b l e  t o  r e p l a c e  fo o d ,  

s u p p l i e s  a n d  o t h e r  i t e m s  g a t h e r e d  f r o m  f i s h  a n d  w i l d l i f e  w h i c h  

s u p p l y  r u r a l  r e s i d e n t s  d e p e n d e n t  o n  s u b s i s t e n c e  u s e s ;

o n  s u b s i s t e n c e ,  a n d  in o r d e r  to  p r o t e c t  s p o r t  a n d  c o m m e r c i a l  u s e s  

o f  f i s h  a n d  w i l d l i f e ,  a n d  in o r d e r  to m a i n t a i n  h e a l t h y  f i s h  an d 

w i l d l i f e  p o p u l a t i o n s  a v a i l a b l e  to s u b s i s t e n c e ,  s p o r t  a n d

g a m e  f o r  s u b s i s t e n c e ;  a n d  p r o v i d i n g  f o r  an

e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  that

(1) t h e  c o n t i n u a t i o n  o f  t h e  o p p o r t u n i t y  f o r  n o n - w a s t e f u l

(2) in o r d e r  t o  p r o t e c t  s u b s i s t e n c e  u s e r s  m o s t  d e p e n d e n t

-  1  -



c o m m e r c i a l  u s e r s ,  it is n e c e s s a r y  for the B o a r d  o f  F i s h e r i e s  and 

the B o a r d  of G a m e  to h a v e  a u t h o r i t y ,  o n l y  for the 19 8 5  f i s h i n g  and 

h u n t i n g  s e a s o n s  and u n t i l  M a r c h  31, 1986, to r e g u l a t e  s u b s i s t e n c e  

f i s h i n g  and h u n t i n g  in the m a n n e r  in w h i c h  t h e y  w e r e  r e g u l a t e d  in 

1984.

(3) c o n s e r v a t i o n  of fish and w i l d l i f e  d u r i n g  the 1985 

s e a s o n  and t h e r e a f t e r  w i l l  be f u r t h e r e d  if the l e g i s l a t u r e  is 

u n h u r r i e d  in its c o n s i d e r a t i o n  of c o m p l i c a t e d  s o c i a l ,  p o l i t i c a l ,  

and b i o l o g i c a l  q u e s t i o n s  r e l a t e d  to s u b s i s t e n c e ;  b y  M a r c h  31, 1986 

the l e g i s l a t u r e  s h o u l d  be a b l e  to c o n s i d e r ,  a f t e r  s t a t e w i d e  

h e a r i n g s ,  m o r e  c o m p l i c a t e d  s u b s i s t e n c e  i s s u e s  t h a t  c a n n o t  be 

a d e q u a t e l y  c o n s i d e r e d  in the r e m a i n i n g  d a y s  o f  the f i r s t  s e s s i o n  

of the f o u r t e e n t h  l e g i s l a t u r e .

* Sec. 2. A S  1 6 . 0 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to 

read:

Sec. 1 6 . 0 5 . 2 5 8 .  S U B S I S T E N C E  C R I T E R I A .  U n t i l  M a r c h  31, 

1986, and in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  

(A.S. 4 4 . 62), the B o a r d  of F i s h e r i e s  and the B o a r d  of G a m e  m a y  

a d o p t  r e g u l a t i o n s  in o r d e r  to i d e n t i f y  c u s t o m a r y  a n d  t r a d i t i o n a l  

s u b s i s t e n c e  u s e s  b y  r u r a l  A l a s k a n s  by u s i n g  the c r i t e r i a  set f o r t h  

in the r e g u l a t i o n s  in e f f e c t  in 1984 and f o u n d  at 5 A A C  9 9 . 0 1 0  and 

5 A A C  0 1 . 5 9 7 ,  a n d  t h o s e  c r i t e r i a  are h e r e b y  e s t a b l i s h e d  for the 

1985 f i s h i n g  a n d  h u n t i n g  s e a s o n s .

* Sec. 3. F o r  the 1985 f i s h i n g  and h u n t i n g  s e a s o n s ,  the 

C o m m i s s i o n e r  o f  F i s h  and G a m e  s h a l l  use his a u t h o r i t y ,  in 

AS 1 6 . 0 5 . 0 6 0 ,  to i s sue e m e r g e n c y  r e g u l a t i o n s  in o r d e r  to p r o v i d e
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for s u b s i s t e n c e  as it o c c u r r e d  in 1984; p r o v i d e d  h o w e v e r ,  t h a t  in 

this i n s t a n c e  a b i o l o g i c a l  e m e r g e n c y  n e e d  n o t  e x i s t  as is 

o t h e r w i s e  r e q u i r e d  by A S  1 6 . 0 5 . 0 6 0 .

* Sec. 4. T h i s  A c t  s h a l l  t a k e  e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  

A S  0 1 . 1 0 . 0 7 0 ( c ) .
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S e c t i o n  b y  S e c t i o n  A n a l y s i s  
of

D r a f t  S u b s t i t u t e  for S.B. 231 
P r o p o s e d  b y  K e n a i  R i v e r  S p o r t f i s h i n g  A s s o c i a t i o n

and
the A l a s k a  S p o r t f i s h i n g  A s s o c i a t i o n  

A p r i l  3, 1985

I N T R O D U C T I O N

The r e c e n t  d e c i s i o n  of  the A l a s k a  S u p r e m e  C o u r t ,  in M a d i s o n  
v. A l a s k a  B o a r d  of F i s h e r i e s , has a l r e a d y  r e s u l t e d  in o p e n i n g  
s e v e r a l  s u b s i s t e n c e  f i s h e r i e s  to all A l a s k a n s ,  a n d  t h e r e  is a 
w i d e s p r e a d  o p i n i o n  t h a t  s u b s i s t e n c e  e v e r y w h e r e  in t h e  s t a t e ,  for 
b o t h  f i s h  and g a m e ,  is n o w  o p e n  to all A l a s k a n s .  B e c a u s e  of the 
M a d i s o n  d e c i s i o n ,  the B o a r d  of F i s h e r i e s  h a s  o p e n e d  to all 
A l a s k a n s  the s u b s i s t e n c e  f i s h e r i e s  on the K e n a i  P e n i n s u l a ,  in the 
I l i a m n a  and L a k e  C l a r k  a r e a s ,  on  the N a k n e k  R i v e r ,  on  the C o p p e r  
R i v e r ,  and at  A n g o o n .  T h o s e  s u b s i s t e n c e  f i s h e r i e s  w i l l  be o p e n e d  
to all A l a s k a n s  u n l e s s  the l e g i s l a t u r e  a c t s  q u i c k l y  to m a i n t a i n  
the s t a t u s  q u o  u n t i l  t h e r e  is a b e t t e r  o p p o r t u n i t y  f o r  p u b l i c  
i n p u t .

The i m p a c t  o f  the M a d i s o n  d e c i s i o n ,  and the n e e d  for 
l e g i s l a t i v e  r e m e d i e s  p r o b a b l y  c a n n o t  be a d e q u a t e l y  a s s e s s e d  in the 
r e m a i n i n g  d a y s  o f  the c u r r e n t  l e g i s l a t i v e  s e s s i o n .  T h e r e f o r e ,  the 
s u b s t i t u t e  b i l l  p r o p o s e d  by  the K e n a i  R i v e r  S p o r t f i s h i n g  
A s s o c i a t i o n  a n d  the A l a s k a  S p o r t f i s h i n g  A s s o c i a t i o n  is d e s i g n e d  
as a t e m p o r a r y  " b a n d - a i d " ,  in o r d e r  to m a i n t a i n  s u b s i s t e n c e ,  s p o r t  
and c o m m e r c i a l  u s e s  g e n e r a l l y  as t h e y  o c c u r r e d  in 1 9 8 4 .  T h i s  
" b a n d - a i d "  a p p r o a c h  w i l l  p r o t e c t  the r e s o u r c e s  a n d  p r o t e c t  
s u b s i s t e n c e  u s e r s  m o s t  d e p e n d e n t  oh t h o s e  r e s o u r c e s ,  u n t i l  the 
l e g i s l a t u r e  a n d  the p u b l i c  h a v e  had an o p p o r t u n i t y  to c o n s i d e r  
m o r e  l o n g - t e r m  s o l u t i o n s  n e c e s s a r y  to p r o t e c t  s u b s i s t e n c e  and y e t  
p r o v i d e  f o r  s p o r t  and c o m m e r c i a l  uses. T h e  s u b s t i t u t e  a l l o w s  a 
y e a r  for the l e g i s l a t u r e  to ho l d  s t a t e w i d e  h e a r i n g s  a n d  to act.

S E C T I O N  BY  S E C T I O N  A N A L Y S I S

S e c t i o n  1 —

S e c t i o n  1 of the d r a f t  s u b s t i t u t e  c o n t a i n s  the f o l l o w i n g  
f i n d i n g s  w h i c h  j u s t i f y  t h i s  t e m p o r a r y  s o l u t i o n  o f  m a i n t i a n i n g  the 
s t a t u s  q u o  for o n e  y e a r :

(1) that r u r a l  s u b s i s t e n c e  by t h o s e  i n d i v i d u a l s  w h o  are 
d e p e n d e n t  on the r e s o u r c e s  is i m p o r t a n t  to p r o t e c t ;

(2) t h a t  in o r d e r  to p r o t e c t  s u b s i s t e n c e ,  s p o r t  a n d  
c o m m e r c i a l  u s e s ,  a n d  in o r d e r  to p r o t e c t  the h e a l t h  o f  the fi s h  
and w i l d l i f e  r e s o u r c e s  t h a t  are so i m p o r t a n t  to all A l a s k a n s ,  it
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is n e c e s s a r y  to r e g u l a t e  t h o s e  u s e s  in g e n e r a l l y  the s a m e  m a n n e "  
as o c c u r r e d  in 1984.

(3) that the r e m a i n i n g  d a y s  of t h i s  l e g i s l a t i v e  s e s s i o n  
p r o b a b l y  are i n s u f f i c i e n t  to a l l o w  r e a s o n a b l e  c o n s i d e r a t i o n  of 
l o n g - t e r m  s o l u t i o n s  to s u b s i s t e n c e  i s s u e s .  T h i s  la s t  f i n d i n g  is 
p a r t i c u l a r l y  i m p o r t a n t  b e c a u s e  it r e c o g n i z e s  t h a t  c o m p l i c a t e d  
i s s u e s  r e l a t e d  to s u b s i s t e n c e  d e s e r v e  t h o r o u g h ,  u n h u r r i e d  
e x a m i n a t i o n .  A m o n g  t h o s e  q u e s t i o n s ,  w h i c h  the l e g i s l a t u r e  and the 
p u b l i c  m a y  w i s h  to c o n s i d e r ,  are:

(a) w h e t h e r  t h e  s u b s i s t e n c e  p r i o r i t y  s h o u l d  be  d e f i n e d  

in t e r m s  o f  b e i n g  a v a i l a b l e  to  r u r a l  A l a s k a n s  o n l y ;

(b) w h e t h e r  t h e  l e g i s l a t u r e  s h o u l d  g i v e  g u i d a n c e  to  the 

B o a r d  o f  F i s h e r i e s  a n d  t h e  B o a r d  o f  G a m e  in o r d e r  to a s s i s t  
t h e m  in d e f i n i n g  t h e  u s e  of  t h e  w o r d  " r u r a l " ;

(c) w h e t h e r  b e t t e r  l e g i s l a t i v e  l a n g u a g e  e x i s t s  —  r a t h e r  
than the. r e s t r i c t i o n  of s u b s i s t e n c e  to an  u n d e f i n e d  r u r a l  
p o p u l a t i o n  —  in o r d e r  to m o r e  a d e q u a t e l y  p r o t e c t  s u b s i s t e n c e  
u s e r s  d e p e n d e n t  o n  the r e s o u r c e s ,  w h i l e  t h e r e b y  p r o v i d i n g  
m o r e  o p p p o r t u n i t y  for s p o r t  a n d  c o m m e r c i a l  use r s ;  s u c h  a 
s o l u t i o n  will r e d u c e  c o n f l i c t  b e t w e e n  sp o r t ,  c o m m e r c i a l  and 
s u b s i s t e n c e  u s e r s ;

(d) w h e t h e r  t h e  l e g i s l a t u r e  s h o u l d  g i v e  a d d i t i o n a l  
g u i d a n c e  t o t h e  B o a r d  o f  F i s h e r i e s  a n d  th e  B o a r d  o f  G a m e  in 
o r d e r  to a s s i s t  t h e m  in d e f i n i n g  " c u s t o m a r y  a n d  t r a d i t i o n a l  
s u b s i s t e n c e  u s e s " ,  as  t h e y  a r e  p r o t e c t e d  b u t  n o t  d e f i n e d  in 
s t a t e  a n d  f e d e r a l  s t a t u t e s  r e l a t e d  t o  A l a s k a  s u b s i s t e n c e ;

(e) w h e t h e r  in s o m e  c i r c u m s t a n c e s  it m a y  be a p p r o p r i a t e  
to p r o h i b i t  s u b s i s t e n c e  u s e  of c e r t a i n  f r a g i l e  s p e c i e s  or 
s t o c k s  of w i l d l i f e .

(f) w h e t h e r  the l e g i s l a t u r e  s h o u l d  g i v e  g u i d a n c e  to the 
b o a r d s  to e s t a b l i s h  c r i t e r i a  f o r  f o c u s i n g  s u b s i s t e n c e  o n  m o r e  
a b u n d a n t  s t o c k s  of f i s h  and w i l d l i f e .

T h e s e  a r e  the s o m e  o f  q u e s t i o n s  t h a t  n e e d  to be a n s w e r e d  

a f t e r  t h o r o u g h  p u b l i c  a n d  l e g i s l a t i v e  c o n s i d e r a t i o n ,  w h i c h  c a n  

o n l y  o c c u r  if m o r e  t i m e  is a v a i l a b l e .  S p o r t ,  c o m m e r c i a l ,  N a t i v e ,  
r u r a l  a n d  u r b a n  i n t e r e s t s  w i l l  a l l  n e e d  to  p a r t i c i p a t e .  W e  a l s o  

u r g e  th e D e p a r t m e n t  of F i s h  an d  G a m e  to  t a k e  an  a c t i v e  r o l e  in 

s u g g e s t i n g  l o n g - t e r m  s o l u t i o n s  to t h e  s t a t e ' s  s u b s i s t e n c e  i s s u e s .

S e c t i o n  2 —

T h i s  s e c t i o n  r a t i f i e s ,  for the 19 8 5  f i s h i n g  and h u n t i n g  
s e a s o n s  and o n l y  u n t i l  M a r c h  31, 1986, the p r e v i o u s  c r i t e r i a ,  in 
e x i s t i n g  r e g u l a t i o n s  at 5 A A C  9 9 . 0 1 0  and 5 A A C  0 1 . 5 9 7 ,  t h a t  have 
b e e n  used by the b o a r d s  u n t i l  n o w  and p r i o r  to the M a d i s o n

■■■P.-- . •* \ ! ' v  *Fj'
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d e c i s i o n  for d e t e r m i n i n g  c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  
use. T h i s  s e c t i o n  t a k e s  the s i t u a t i o n  b a c k  to the s t a t u s  q u o  and 
w i l l  p r o t e c t  r u r a l  s u b s i s t e n c e  as it w a s  m a n a g e d  in 1 9 8 4 .

S e c t i o n  3 —

T h i s  s e c t i o n  d i r e c t s  the C o m m i s s i o n e r  of F i s h  and G a m e  to use 
hi s  e m e r g e n c y  r e g u l a t o r y  a u t h o r i t y  tc p r o t e c t  r u r a l  s u b s i s t e n c e ,  
and s p o r t  and c o m m e r c i a l  uses, as th e y  w e r e  m a n a g e d  in 1 984. Th i s  
is t e m p o r a r y  a u t h o r i t y  for the 1985 s e a s o n  o n iy.

S e c t i o n  4 —

T h i s  s e c t i o n  p r o v i d e s  that the l e g i l a t i o n  t a k e s  e f f e c t  
i m m e d i a t e l y .
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SUBSISTENCE CRITERIA USED PRIOR TO THE RECENT SUPREME COURT DECISION

JOINT BOARD’S SUBSISTENCE POLICY

CHAPTER 99.
! SUBSISTENCE USES.

5 AAC 99 .010 . JOINT BOARDS OF FISHERIES AND GAME SUBSISTENCE PRO­
CEDURES. (a) In applying a subsistence priority, the Board of Fisheries and the Board 
o f Game will provide for conservation and development of Alaska's fish and game 
resou rce s according to the following procedures:

I ( 1) each board will assess the biolooipal d ah is  o f fish or game resources and
determ ine whether a surplus may be harvested during a regulatory year consistent with 
the conservation and development of the resources on the sustained yield principal 
and compatible with the public interest:

(2) each board will identify subsistence u sss of--fish and game resources, 
recognizing that subsistence uses are customary and traditional uses by rural Alaska 
residents fo r food, shelter, fuel, clothing, tools, transportation, making of handicrafts, 
custom ary trade, barter and sharing.

(b) Customary and traditional subsistence uses by rural Alaska residents will be 
identified hy use o f the following criteria:

I

( 1) a long-term, consistent pattern of use, excluding interruption by cir-
I cum stances beyond the user's control such as regulatory prohibitions;

(2) a use pattern recurring in specific seasons of each year;

| (-3) a use pattern consisting of methods and means of harvest which are
characterized by efficiency and economy o f effort and cost, and conditioned by local 
circumstances;

(4 ) the consistent harvest and use o f fish or game which is near, or reasonably 
accessib le  from , the user's residence;

(5 ) the means o f handling, preparing, preserving, and storing fish o r game 
which has been traditionally used by past generations, but not excluding recent 
technological advances where appropriate;

I
(6) a use pattern which includes the handing down o f knowledge o f fishing or 

hunting skills, values and lore from generation to generation;

(7 )  a use pattern in which the hunting or fishing effort or the products o f that 
effort a re distributed or shared among others within a definable community of persons, 
including customary trade, barter, sharing and gift-giving; customary trade may include 
limited exchanges for cash, but d oes not include significant commercial enterprises; a 
community may include specific villages or towns, with a historical preponderance of 
subsistence users, and encompasses individuals, families, or groups who in fact meet 
the criteria described in this subsection; and

7



(c) After identifying subsistence uses based upon the criteria set out in (b) of this 
section, each board will determine the approximate amount o f fish or game necessary 
to provide fully for reasonable opportunities to engage in these customary and tradi­
tional uses.

(d) Each board will adopt regulations that provide an opportunity for the sub­
sistence taking of fish or game resources in amounts sufficient to provide for the 
customary and traditional uses identified in (b) o f this section, and consistent with 
sound conservation and management practices. In no instance may the subsistence 
taking jeopardize or interfere with the maintenance o f a specific fish stock or game 
population on a sustained yield basis.

(e) Each board will, in its discretion, adopt regulations that provide an opportunity 
for non-subsistence uses of the resource , to the extent that the non-subsistence uses
do not jeopardize or interfere with the conservation and development o f fish or game . 
resources on a sustained yield basis, or with the opportunity for taking these resources 
for customary and traditional subsistence uses as provided in (d) o f this section.

(f) When circumstances such as increased numbers o f users, weather, preda­
tion, or loss of habitat may jeopardize the sustained yield o f a fish stock or game 
population, each board will exercise all practical options for restricting non-subsistence 
harvest before subsistence uses are restricted. If all available restrictions for non­
subsistence uses have been implemented and further restrictions are needed, each 
board will reduce the take for subsistence uses in a series of graduated steps, by giv 
ing maximum protection to subsistence users who

( 1) live closest to the resource ;

(2) have fewest available alternative resources; and

(3 ) have the greatest customary and direct dependence upon the resource.

(g) In no event, however, will a board allow uses which will jeopardize or interfere 
with the conservation and management o f fish stocks on game populations on a sus­
tained yield basis.

Authority: AS 1 6 .0 5 .2 5 1 (b )
AS 1 6 .0 5 .2 5 5 (b )

(8) a use pattern which includes reliance for subsistence purposes upon a 
wide diversity o f the fish and game resou rces o f an area, and in which that pattern of 
subsistence uses provides substantial econom ic, cultural, social, and nutritional 
elements of the subsistence user's life.



FINFISH

C O O K  INLET A R E A
4 ,2 0 0  king salmon may be taken in the Tyonek subdistrict during the period May 15 
through June 30 ..

(b) The daily bag and possession limit (or halibut is two. No person may possess sport 
taken and subsistence taken halibut on the same day.

Authority: AS 1 6 .0 5 .0 6 0
AS 1 6 .0 5 .2 5 1 (a )  (3 ), (7 ). 
( 10) and (b)

5 AAC 01 .597 . CHARACTERISTICS OF SUBSISTENCE FISHERIES, (a) The 
Board of Fisheries finds that certain customary and traditional practices and pro­
cedures associated with the utilization of fish in the C ook Inlet Area can be used to 
Identify subsistence uses. Based on testimony to the board, the following 
characteristics are those that should be evaluated in the identification of subsistence 
fisheries:

( 1) a long-term, stable, reliable pattern of use and dependency, excluding in­
terruption generated by outside circumstances, e .g ., regulatory action o r fluctuations 
in resource abundance;

(2) a use pattern established by an identified community, subcommunity or 
group having preponderant concentrations o f persons showing past use;

(3 ) a use pattern associated with specific stocks and seasons;

(4 ) a use based on the most efficient and productive gear and economical use 
o f time, energy and money;

(5 ) a use pattern occurring in reasonable geographic proximity to the primary 
residence o f the community, group o r individual;

(6) a use pattern occurring in locations with easiest and most direct access to 
the resources;

(7 ) a use pattern which includes a history of traditional modes o f handling, 
preparing and storing the product without precluding recent technological advances;

(8) a use pattern which includes the intergenerational transmission of ac­
tivities and skills;

(9 ) a use pattern in which the effort and products are distributed on a com­
munity and family basis including trade, bartering, sharing and gift-giving; and

( 10) a use pattern which includes reliance on subsistence taking o f a range of 
wild resources in proximity to the community or primary residency.

(b) The board will identify established geographic communities which may be par­
ticipating in a subsistence system. The board will then apply all o f the characteristics in 
(a) o f this section to the communities and subcommunities, groups and Individuals 
within the communities to determine which uses are customary and traditional and 
therefore, which communities are eligible for the subsistence priority.


