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S e n a t o r  F r e d  F. Z h a r o f f

A l a s k a  S t a t e  L e g i s l a t u r e
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DURING SESSION:
P. O. BOX V, JUNEAU, ALASKA 99811 *(907) 465-3473*465-3474 *46f-3844 (Labor and Commerce Commlttoe)

D I S T R I C T  N
A LA SKA  P E N IN S U L A  •  A LEU T IA N  C H A IN  •  B R IS T O L  BAY •  KO D IA K  IS L A N D  •  LA KE  C L A R K /L A K E  IL IA M N A  •  P R IB IL O F  IS L A N D S  •  SH U M A Q IN  IS L A N D S

MEMORANDUM

TO: Senator Arliss Sturgulewski
Chair - Senate Resources Committee

FROM: Senator Fred F. Z h a r o f f Z ^ - ^

DATE: May 5, 1986 "

RE: HB 605

I wish to request that a committee substitute be prepared for CS for 
House Bill No. 605 (Finance), "An Act establishing the Shuyak State Game 
Refuge". I wish the committee substitute to be modeled after the 
legislation passed in 1984 creating the Shuyak State Park, AS 41.21.170 
through AS 41.21.178.

It should contain language to the following effect:

"The commissioner of natural resources shall identify and offer for sale 
to the public 500 acres of state-owned land within the Kodiak Island 
Borough under AS 38 within rive years of July 1, 1986. The land offered 
for sale ur.der this section shall be reasonably accessible to the 

residents of the City of Kodiak, shall be land of good quality, shall 
not include land scheduled for disposal as of February 1, 1986, and 
shall be in addition to the land selected for disposal under the terms 
of the legislation establishing Shuyak State Park. The disposal shall 
be held in the City of Kodiak."

The committee substitute should also include language that the 

establishment of the Shuyak State Game Refuge does not take effect until 
after the land disposal has been completed.



A M E N D M E N T  T O  S E T T L E M E N T  A G R E E M E N T

The S ta te  o f  Alaska ("£h* S ta te " )  and the E o d la ^ I^ la i id  Borough ("KIB") en te r
th±B Agreement an jsmA ( / r / j $ _________ # I S S i f t o  emend the Agreement o f
Sett lement and C o n i ^ t  D ^ ra ^ a tv c i r a d  in to  by the p a r t i e s  no Juns 19, 1981 in 
o rd e r  to a c h ie v e 'a  b a t t e r  land management p a t te rn  on Shuyak Is lan d  and to 
implement S e c t ion  2 , Chapa* 167, SLA 1904 (" th e  A c t " ) ,  -which i s  attachAd to  
t h i a  Agreaaent as Exh ib it  A.
The p a r t i e s  agree as f o l low s :

1 . W ith in  120 days o f  the execution  o f  t h i s  Agreement, the S ta te  w i l l
oxacut* a f i n a l  d e c is ion  g iv ing  KIB t e n ta t iv e  approva l t o  the
uplands l i a t a d  in  Sec t ion  2 (a )  o f  th* A ct , desc r ibed  in  E x h ib i t  B o f  
th iB  Agreatnaat.. Th* land w i l l  he canvayad to  KIB under the 
Munic ipal En tit lement A c t , AS 2 9 . 1 8 . 2 0 1 - 2 9 . 1 8 . 2 1 3 ,  a u b je c t  on ly  to 
t h i r d  p a r ty  r ig h t s  and in t a r s s tB .  Th« f i n a l  d e c is io n  j i v i n g  RIB 
t e n t a t iv e  approval and the pa ten t to  KIB w i l l  con ta in  a c lau se  
s ta t in g  th a t  b s fo t*  KIB may c re a te  any t h i r d  party  In t e r e s t s  in  the 
lan d , tha S ta ta  and KIB w i l l  i d e n t i f y  p u b l ic  easement#, which may 
not be vacated w ithout th *  p r i o r  a p p r -v a l o f  the S t a t e .  In the  
in t i r im  b e fo re  c r e a t io n  o f  s p e c i f i c  p u b l ic  oaaatneats, KIB w i l l  not 
deny th* p u b l i c  ucceee to  and along p u b l i c  and nav igab le  waterbodies  
lo c a te d  on or ad ja cen t to  the land .

2 . W ithin 120 days o f  the execu tion  o f  th i*  Agreement, KIB w i l l
r e l in q u is h  and convey to tha S ta to  by q u it c la im  deed tha land 
descr ibed  in  E x h ib it  C o f  th ie  Agreement. Th* land w i l l  bu included  
in  the Shuyak Is land  S ta te  Bark, under S e c t ion  2 (h ) o f  th* A ct ,

3 . KIB and tha S ta ta  f u r th e r  agree t o  amend th* 1981 Agxeinnant o f  
Battlement and Consent Decree to  ach iav* a b a t t e r  land management 
p a t te rn  by the relinqu ishment o f  KIB land w ith in  Se c t ion  2 and 
Sec t ion  3 o f  Township 19 South , Range 20 Wagt, Seward Merid ian  
descr ibed  in  E x h ib it  D, The land w i l l  fa* re l in q u ish ed  and canvayad 
by KIB to  tha  S ta te  by q u it c la im  dead w ith in  120 days o f  the  
execu tion  o f  t h i a  Agreement, Tha qu it c la im  deed w i l l  con ta in  a 
c lau se  r e s t r i c t i n g  the use o f  tha land f o r  park purposes on ly  f o r  
fu tu r e  in c lu a ion  in  Shuyak Is lan d  S ta ta  Dark.

4 . In  the in tnrim  p r i o r  to  conveyance to  the S t a t a ,  the KIB and tha 
S ta te  agree to  manage the land descr ibed  in  E x h ib it s  C and D f o r  
pu b l i c  park purposes aa p e r t  o f  Shuyak Is lan d  S ta to  Park , N e ith e r  
the S ta te  nor KIB w i l l  encumber o r  d ispose o f  any in te rn e t  in  the  
land.

5 . Lend RIB re l in qu ish e s  and conveys to  tha S t a t e ,  daacr ibad  in  
paragraph* 2 and 3 o f  th ie  Agreement, w i l l  ba c re d i te d  ta  K IB fs 
munic ipa l entitlement*

6. Land r e ta in ed  by KIB under th iB  Agreement in S ec t ion s  35 and 36 o f  
Tcwnahip 10 South , Range 20 W*afc, Seward Merid ian doe* not coma 
und*r paragraphs 4 and 5 o f  the Juna 19, 1981 Settlement Agreement*



7. Thfl KIB w i l l  support a ta ta  l e g i s l a t i o n  gran ting an app rop r ia t ion  f o r  
the flurvay o f  the  boundary betwsen tha Shuyak Is land  S ta te  Park and 
land oimsd by K IB . . *‘

8 .  Th* KIB w i l l  support s t a t s  l e g i s l a t i o n  to'fcha Act e s ta b l is h in g  the 
Shuyak Xelaod S ta te  Park t o  in c lude  the land dsBcrib*d in  E x h ib it  D 
aa p a r t  o f  the park -

9 . Tha p a r t i * *  agree to Bxacuce such o th e r  documents aa may be 
nsceaaory t o  effectuate t h i s  Agrseaent,

10 . Th i*  Agreement c o n s t i t u t e s  the  e n t i r e  Agreement between tha p a r t i e s ,  
except f o r  the Agreement o f  S s t t la a e n t  end Coaeant Deere* o f
June 19, 19B1 between tha S ta te  and K IB , which i s  a tta ched  as 
Ex h ib it  E. No p a r ty  w i l l  ha bound by any o th e r  terms, c o a l i t i o n s ,  
statements nr r e p re s en ta t io n , o r a l  o r  w ritten  not con ta ined in  i t .

1 1 , Th is  Agreement may be m od if ied  o r  amended only by w r i t ten  agreement 
o f  *11 the p a r t i e s .
Th* p a r t i t e  to  t h ia  Agreement p a r t i c ip a t e d  in. i t s  d r a f t in g ;  
a c c o rd in g ly ,  i t  should be construed in  o r d i r  to  e f f e c tu a te  th*  
In ten t  and purposem o f  the p a r t i e s ,  w ithout a. pre fe rence  f o r  
r e s o lu t io n  o f  i t s  terms in  favo r  < “

Es ther  C* wunnicka, Commiaaioner 
Department o f  N atu re ! Resources

.J
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UECToiF m m l L D e c i s i o n  o n  KodJLglc I s l a n d  B o r o u g h  
£ a n d  Sdecrticmjj-^lBfiracd 'Jtay-4T X9B2-,
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S T A T E  I S S U E S  KtffBL D E C I S I O N  
A P P R O V T S O  C O N V E Y A N C E  0 7  L A N D S  
T O  K O D I A K  I S L A N D  B O H O U G S

The> S t a t e  o f  A l a s k a  M u n i c i p a l  E n t i t l e m e n t  F r o g m a n ?  t o o k  «  m a j o r

s t e p  f o r w a r d  t h i s  w e e k  w h e n  t h e  o t a t e  i s s u e d  a  f i n a l  d e c i s i o n  t
«• *

a p p r o v i n g  s e l e c t i o n s  t h a t  w i l l  e v e n t u a l l y  c o n v e y  o w n e r s h i p  o f  5 6 , 5 0 0 ^
* ** .

a c r e s  t o  t h e  K o d i a k  I s l a n d  B o r o u g h .

T h e  e n t i t l e m e n t  p r o g r a m ,  w h i c h  is. a d m i n i s t e r e d  b y  t h e  D e p a r t m e n t  

o f  N a t u r a l  R e s o u r c e s  (DNR) , b a a  c o n v e y e d  a b o u t  3 1 7 , 0 3 1  a c r e s  o f  s t a t e
' • * t»

l a n d  t o  b o r o u g h s ,  m u n i c i p a l i t i e s  a n d  c i t i e s  s i n c e  i t  w e n t  i n t o  e f f e c t  

i n  1 9 0 4 .  . . .
• •

T h e  a c r e a g e  a p p r o v e d  f o r  c o n v e y a n c e  t o  K o d i a k  I s l a n d  B o r o u g h
• • •

b o o s t s  t h e  t o t a l  a m o u n t  a p p r o v e d  f o r  t r a n s f e r  t o  l o c a l  g o v e r n m e n t s  t o  

a l m o s t  7 2 0 , 0 0 0  a c r e s  o r  a b o u t  92 p e r c e n t  o f  a l l  e n t i t l e m e n t s  p r e s e n t l y

\

- *V

\I

a l l o w e d  u n d e r  t h e  pr^crain.

• M u c h  o f  t h e  l a n d  the- a s  b e e n  a p p r o v e d  b u t  n o t  y e t  c o n v e y e d ; - i e  

u n - u r v e y a d .  O n l y  l a n d s  tl.t.c a r e  s u r v e y e d  a n d  p a t e n t e d  t o  t h e  s t a t e  

m a y  b e ' c o n v e y e d  to  l o c a l  g o v e r n m e n t s  unfler t h e  p r o g r a m .  ^

(MORE) MAY'1 '1 ^



' v i d e d - ^ r o g r r a - g a i a e l i T O M s  a n d  -f i x e 5 1 ct>e c i f i c ^ - R c x « a g e 3  f o r  :t l s e - ^ a j t o t l n g ^ ^  

b o r o u g h s  i n  i t s  M u n i t j i p a l  -Ejltitlanwuife A c t .  tttum B U R  Set. S p e c i f i c -  

e n t i t l e m e n t s  f o r  the- c i t i e s  r t h e  s t a g e  w a s  r e a d y  f o r  a  d r a m a t i c  

i n c r e a s e  i n  t h a  t r a n s f e r  o f  s t a t e  I a n 1? t o  l o c a l  g o v e r n m e n t s .

f i l e d  f o r  e a r l i e r  b y

t h e  K o d i a k  I s l a n d  B o r o u g h  h a d  b e e n  r e j e c t e d  b y  t h e  s t a t e  b s c n u s e  

r e s o u r c e s  o f  p u b l i c  v a l u a  w e r e  l o c a t e d  withf^^iftsfrF^Hfrre 1 9 7 8  l a w

r i d i n g  p u b l i c

i n t e r e s t ,  s u c h  a s  t h o s e  s u i t a b l e  f o r  p u b l i c  r e c r e a t i o n  a n d ^ w i l d l l f a .

   ....

h a b i t a t .

(MORE)



: c r

O e c i e i o n G  r ^ j a c t i n g - a  e l e c t  ions,- i n c l u d i n g  l a n d *  on. W o o d y l o l a n d  aixT-— ^
•s " • . " ’

s h u y a k  I s l a n d *  t h a  a g r e a r o a n t  w a s  r e a c h e d  I n  o r d a r - t o  s e t t l e  t h e -  - 

g u c a t i o n  w i t h out, f u r t h e r  c o s t l y  l i t i g a t i o n .

T h e  s t a t e  a g r e e d  t o  c o n v e y  t o  t h e  b o r o u g h  a s  s o o n  a s  p o s s i b l e
•  * •

m m a

c e r t a i n  l a n d s  c o n t a i n i n g  a b o u t  4 7 * 0 0 0  a c r a s .  T h e  b o r o u g h  i n  t u r n

a g r e e d  t o  r e l i n q u i s h  i t s  i n t e r e s t  i n  a b o u t  3 , 2 0 0  a c r e s  t h a t  h a d  

e a r l i e r  b e e n  a p p r o v e d .

T h e  a g r e e m e n t  a l s o  e s t a b l i s h e s  a  p r o c e d u r e  w h e r e b y  t h e  b o r o u g h

m a y  e x c h a n g e  s e l e c t e d  l a n d s  o n  S h u y a k  I s l a n d  f o r  l a n d s  o n  K o d i a k  I s l a n d

t h a t  t h e  s t a t e  m a y  a c q u i r e  f r o m  t h e  f e d e r a l  g o v e r n m e n t  i n  t h e  f u t u r e .

I f  c e r t a i n  s t a t e - s e l e c t e d  lands' a r e  d e t e r m i n e d  n o t  t o  b e  s u b j e c t  t o

c o n v e y a n c e  u n d e r  t h e ’ A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  f o r  a n y

r e a s o n ,  t h o s e  l a n d s ,  t o t a l i n g  a b o u t  1 7 / 5 0 0  a c r e s ,  w i l l  b e  c o n v e y e d
• •• • •

t o  t h e  b o r o u g h .

A s  p a r t  o f  t h e  p a o t ,  t h e  b o r o u g h ,  a i e o  w i l l  a t t e m p t  t o  o b t a i n

* *  * » 

i n t r o d u c t i o n  a n d  p a s s a g e  o f  s t a t e  l e g i s l a t i o n  f o r  t h e  c r e a t i o n  o f  a
_ * —• *• 

s t a t e  g a m e  r e f u g e  a n d  s t a g e  p a r k  o n  S h u y a k  I s l a n d ,  I f  t h e  p r o p o s e d

s t a t e  p a r k  a n d  s t a t e  g a m e  r e f u g e  a r e  n o t  e n a c t e d  b y  l e g i s l a t i o n ,  t h e

s t a t e  w i l l  o l a s s i f y  a n d  m a n a g e  t h o s e  l a n d s  f o r - w i l d l i f e  h a b i t a t  a n d  jj

p u b l i c  r e c r e a t i o n .



D I S T R I C T  2 7  
A K H I O K  
C H I G N I K
C H I G N I K  L A G O O N  
C H I G N I K  L A K E  
C H I N I A K  
I V A N O F  B A Y  
K A R L U K  
K O D I A K  
L A R S E N  B A Y  
O L D  H A R B O R  
O U Z I N K I E  
P E R R Y V I L L E  
P O R T  L I O N S  
W O M E N S  B A Y

A l a s k a  S t a t e  L e g i s l a t u r e P . O .  B O X  V
J U N E A U .  A L A S K A  9 9 8 1 1  
( 9 0 7 )  4 6 5 - 2 4 8 7  
( 9 0 7 )  4 6 5 - 2 4 9 0

P . O .  B O X  7 5  
K O D I A K .  A L A S K A  9 9 6 1 5  
( H )  ( 9 0 7 )  4 8 C - 4 8 9 9  
( L I O )  ( 9 0 7 )  4 8 6 - 8 1 1 6

Representative 

Dave Thompson

May 7, 1986

Senator Arliss Sturgulewski 

Chair, Senate Resources

Dear Arliss,

First of all, thank you for scheduling HB 605 in your resources committee 

at this time. The House floor sessions have been lasting far into the 

afternoons, so I may not be able to testify. Helen Fisher will be attending 

to answer questions and to present a large map of the Shuyak Island area.

I would like to have HB 605 passed out of your committee in its original 

form. Since Senator Zharoff wants to make some major changes on the bill 

please suggest he make the changes in his committee of next referal.

In answer to the letter from the mining group, there are no mining 

interests in the proposed Shuyak Game Refuge, and the fiscal note from Fish 

and Game is zero.

Thank you again for scheduling HB 605.

Dave Thompson
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M E M O R A N D U M

P. O , BO X  V 
JU N E A U . A L A S K A  99811 

(9 0 7 )  4 6 5 -4 9 0 7

M a y  5, 1 9 8 6

TO:

F R O M :

RE:

A l l  M e m b e r s
Senate, R e s o u r c e s  C o m m i t t e e

Staff/, S e n a t e  R e s o u r c e s  C o m m i t t e e  

H B  6 0 5  S h u y a k  S t a t e  G a m e  R e f u g e

H B  6 0 5  w o u l d  e s t a b l i s h  t h e  S h u y a k  S t a r e  G a m e  R e f u g e  o n  S h u y a k  
I s l a n d  n o r t h  o f  A f o g n a k  I s l a n d  n e a r  K o d i a k .

T h e  R e f u g e  is e s t a b l i s h e d  t o  p r o t e c t  a n d  e n h a n c e  h a b i t a t  a n d  
p r o v i d e  o p p o r t u n i t i e s  f o r  r e c r e a t i o n  a n d  s c e n i c  v a l u e s .  
C o m m e r c i a l  f i s h i n g  a n d  t r a p p i n g  w o u l d  c o n t i n u e .

T h e  K o d i a k  I s l a n d  B o r o u g h  m a y  r e l i n q u i s h  s t a t e  l a n d  f o r  i n­
c l u s i o n  i n  t h e  R e f u g e .

T h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  s h a l l  p r e p a r e  a n d  a d o p t  a 
m a n a g e m e n t  p l a n  f o r  t h e  R e f u g e  a f t e r  p u b l i c  h e a r i n g s  a n d  in 
c o n s u l t a t i o n  w i t h  t h e  K o d i a k  I s l a n d  B o r o u g h .  T h e  D e p a r t m e n t  
o f  N a t u r a l  R e s o u r c e s  s h a l l  m a n a g e  t h e  s u r f a c e  a n d  s u b s u r f a c e  
e s t a t e  i n  c o n f o r m i t y  w i t h  t h e  m a n a g e m e n t  p l a n .

T h e  f i s c a l  n o t e  is zero.

E n c l o s u r e s :

F i s c a l  n o t e  - D e p t ,  o f  F i s h  a n d  G a m e  
F i s c a l  n o t e  - D e p t ,  o f  N a t u r a l  R e s o u r c e s  
B i l l  a n a l y s i s  f r o m  F i s h  a n d  G a m e  
M a p s  o f  a r e a  w i t h  d e s c r i p t i o n  
L e t t e r  f r o m  S e n a t o r  F r e d  Z h a r o f f  
L e t t e r  f r o m  C o m m i s s i o n e r  W u n n i c k e  
K o d i a k  I s l a n d  B o r o u g h  R e s o l u t i o n  
L e t t e r  f r o m  A l a s k a  M i n e r s  A s s o c i a t i o n



S T . *  OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

n r o r F S T

3ilLResolution Noes H B  6 0  5 T B g s )  M n 3/ 
Title: An a c t  e s t a b l i s h i n g  Shuvak. 

S t a t e  Gam e  R e f u g e ________________

Sponsor: R e p r e s e n t a t i v e  T h o m P M O n  
Requestorr D e p t .  o f  f i a h  a n d  S a m e l

Date of Request:.

FISCAL D E T A I L
Revision Date:

AgencyAffected:D e p t ,  o f  F i s h  & G a m e  
B R U : H a b i t a t  a n d  G a m e  D i v i s i o n s

Coiwponentt • .O p e r a t i n g  a n d  C a p i t a l  
B u d g e t s ____________________________

E X P E N D I T U R E S / R E V E N U E S  : (Thousands of Dollars)
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STATE O F ALASKA 
OFFICE OF THE GOVERNOR
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Administration
(see attached letters)

OMAMIAnONAL OPPOSITION TO MU.

None Known

FBCALMMCT: □ NOMt □ FWCAL NOTE ATTACHED •
EINTENT

The purpose of creating the Shuyak State Game Refuge is to provide (1) protection and 
enhancement to fish and wildlife habitat, (2) continued opportunity for fishing, hunting, 

and trapping, and (3) other recreational opportunities.

analysis or *ujmxi*AM e f f e c t s : .

The bill wills

1. Establish the Shuyak State Game Refuge.
2. Provide for the addition of lands relinquished b y  the borough to the refuge.

3. Ensure access to private and borough holdings.
4. Direct the preparation of a refuge management plan.
5. Require surveying the refuge boundary to the extent that funds are available.
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S H U Y A K  I S L A N D

Physical Description

Shuyak Island is the northernmost and smallest of the major islands in the 

K o diak Island Archipelago, which is formed by the Kodiak Mountains, a 

structural southwest continuation of the Kenai-Chugach fountains. The 

area is c h a r a c t e r i z e d Jjy an irregular coastline with m a n y  fiords and 

islands. Short, swift, clear streams, small lakes and numerous small 

ponds are w i d e l y  scattered over the glac i a l l y  sculptured topography.

Unlike the larger islands of the group the t o p o g r a p h y  of Shuyak Island is 

o f  rather low relief with elevations ranging fro m  0 to 660 feet above sea 

level with predominantly gently rolling slopes.

Shuyak Island is in a maritime climatic zone, however, climatic data for 

the area is sporadic. The only major recording station is on Kodiak 

Island, with supporting data from ship movement through the areas. The 

m a r i t i m e  climatic zone is strongly influenced b y  the marine environment 

and chara c t e r i z e d  by m o d e r a t e l y  heavy precipitation, cool temperatures, 

high cloud and fog frequency with little or no freezing weather. 

T e m p e rature patterns are characterized b y  r e l a t i v e l y  cool summers and warm 

winters, as compared to interior land temperatures at similar latitudes. 

The me a n  high temperature for January is 32 to 36* F while the mean high 

t e m p e r a t u r e  for July is only 56 to 62* F. Above freezing temperatures, 

which are common during all winter months, usually keep the snow depth 

from becoming excessive at low elevations. However, the warm temperatures 

at low elevations also result in wet h e a v y  snow with high water content.

Severe storms with high winds are common in the area. Surface winds are 

m o r e  hazardous to human activities in the area than temperature or 
precipitation. Sustained extreme wind speeds during storms m a y  range from 

50 to 75 knots, with gusts as high as 100 knots. From June through 
September when the air contains the most moist u r e  and is warmer than the 

water, fog is common and the principal cause of reduced visibility.

The v e g etation on Shuyak Island is characterized by well developed 

ex tensive stands of large size, o v e r - mature Sitka spruce, stands of pole 

size Si t k a  spruce, sedges and other water tolerant plants in the lowland 

areas, and alder and grasses in the non-timbered areas.



S e n a t o r  F r e d  F. Z h a r o f f

A l a s k a  S t a t e  L e g i s l a t u r e

0 3  9

P. O. BOX 405, KODIAK. ALASKA 9961S (907) 486-5259
DURING SESSION:
POUCH V, JUNEAU, ALASKA 9981- • (907) 465-3473 • 465-3474 • 465-3844 (Labor and Commerce Committee)

—  —  D I S T R I C T  N  —  -----------
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c-'" ‘

I recently received a resolution from the Kodiak Island Borough Assembly 
requesting that a bill be introduced creating the Shuyak State Game 
Refuge. Enclosed with the resolution was a copy of a letter from the 
director of the Division of Parks, Mr. Neil Johannsen, in support of the 
borough assembly’s resolution.

I also would be willing to support the creation of the game refuge 
if, as in the case of Shuyak State Park, we can find another 500 acres 
of "reasonably accessible" state land around Kodiak Island to make 

available for sale to private individuals. I do not believe we should 
be putting more land on Kodiak Island into "protected" status until we 

first take care of the needs of the residents of Kodiak Island who 
desire to own land. With the majority of acreage on Kodiak Island 

classified as a federal game refuge, I fear we would be foreclosing our 
future by adding even more land to a "restricted" category.

As you know, Representative David Thompson has introduced House Bill No. 
605 to establish the game refuge. I cannot support this bill until more 
acreage is made available for private ownership. If this matter can be 
resolved, I would have no objection to the legislation. I look forward 
to working with the department on this issue.

Sincerely,

Fred F. Zharoff 
Alaska State Senate

cc: Representative David Thompson
Representative Adelheid Herrmann 
Mayor Jerome Selby, Kodiak Island Borough 
Tom Hawkins, Division of Land 
Neil Johannsen, Division of Parks

March 4, 1986

Ms. Esther Wunnicke 
Commissioner

Department of Natural Resources 
Pouch M

Juneau, Alaska 99811

M A R  1S86
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OFFICE OF THE COMMISSIONER

D E P A R T M E N T  O F  N A T U R A E  R E S O U R C E S

BILL SHEFFIELD, GOVERNOR

P O U C H M
JUNEAU, ALASKA 99811 
PHONE: 907-485-2400

March 19, 1986

The Honorable Fred F. Zharoff 

Alaska State Legislature 

P.O. Box V 

Juneau, AK 99811

Dear Senator Zharoff:

I am in receipt of your March 4, 1986 letter dealing with the proposed Shuyak 

State Game Refuge. You offer support for the bill but condition it by requir­

ing that the department identify and offer another 500 acres of reasonably 

accessible land around Kodiak Island for sale to private individuals..

I recognize and share your interest in additional land offerings in the Kodiak 

area. I am concerned, however, that the state simply does not have such acces­

sible land which is currently available for sale- Land now held by the Borough 

and native corporations may be the most appropriate near term land offering 

candidate.

The department has expended a great deal of effort to identify the 500 acres of 

state land required for sale by 1989 under provisions of the legislation which 

created Shuyak State Park. This process amply demonstrated that the majority 

of suitable state land in the Kodiak Island area is already encumbered by 

third party interests, primarily grazing leases. In addition, other suitable 

state land has bee., selected by the Kodiak Island Borough or reserved for p u b­

lic purposes. It seems certain that a legislative mandate requiring the 

department to offer additional accessible state land could not be met without 

amendment of existing grazing leases. Since the grazing industry and the Soil 

Conservation Service believe that reductions should only be contemplated over a 

seven year schedule the Department would be hard pressed to meet your condi­
tions. Therefore, should this provision be added to the bill creating the 

Shuyak State Game Refuge, this department would have no alternative but to 

oppose the bil1.

In the meantime, the department continues its best efforts to identify and 

offer the 500 acres required under the previous legislation. The department

10-J9LH
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The Honorable Fred F. Zharoff 

page 2

has forwarded information on the areas identified for sale to your office. We 

are meeting with the Alaska Department of Fish & Game to further discuss Rasp­
berry Island's potential as you requested. Your assistance in this effort is 

greatly appreciated.

Sincerely,

Commissioner

cc: Representative David Thompson

Representative Adelheid Herrman 

Mayor Jerome Selby, Kodiak Island Borough 

Norman Cohen, Department of Fish & Game 

Tom Hawkins, Division of Land & Water Management 

Meg Hayes, Southcentral Regional Office



K O D IA K  I S L A N D  BOROUGH 
R E S O L U T I O N  N O . 8 6 - 0 6 - R

A  R E S O L U T I O N  O F  T H E  K O D IA K  I S L A N D  BO RO UGH A S S E M B LY  R E Q U E S T IN G  
S T A T E  L E G I S L A T I O N  T O  C R E A T E  T H E  SH U Y A K  S T A T E  GAME R E F U G E

W H E R E A S ,  o n  A u g u s t  1 4 ,  1 9 8 1 ,  t h e  S u p e r i o r  C o u r t  o r d e r e d  t h e  A g r e e m e n t  

o f  C o n s e n t  D e c r e e  t o  e f f e c t i v e l y  d i s m i s s  t h e  a p p e a l s  t h e  K o d i a k  I s l a n d  B o r o u g h  

b r o u g h t  a g a i n s t  t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  w i t h  r e g a r d s  t o  i t s  

l a n d s  s e l e c t i o n s ;  a n d

W H E R E A S ,  a  c o n d i t i o n  i n  t h e  A g r e e m e n t  o f  S e t t l e m e n t  a n d  C o n s e n t  

D e c r e e  i 3  t h a t  t h e  K o d i a k  I s l a n d  B o r o u g h  i s  t o  u s e  i t s  b e s t  e f f o r t s  t o  h a v e  

l e g i s l a t i o n  i n t r o d u c e d  t o  c r e a t e  a  s t a t e  p a r k  a n d  s t a t a  gam e r e f u g e  o n  S h u y a k  

I s l a n d  f o r  t h o s e  p o r t i o n s  n o t  t o  b o  c o n v e y e d  t o  t h e  K o d ia k  I s l a n d  B o r o u g h ;  a n d I
W H E R E A S ,  t h e  S h u y a k  S t a t e  Gam e R e f u g e  i s  t c  b e  e s t a b l i s h e d  t o  p r o t e c t '  

f i s h  a n d  w i l d l i f e  h a b i t a t s  a n d  p o p u l a t i o n  o f  a l l  f i s h  a n d  w i l d l i f e  s p e c i e s ,  

p a r t i c u l a r l y  d e e r  a n d  b r o w n  b e a r ,  f e e d i n g ,  w i n t e r i n g  a n d  m i g r a t i o n  a r e a s  a s  

w e l l  a s  t o  p r o v i d e  p u b l i c  u s e s  o f  f i s h  a n d  w i l d l i f e  i n  t h e i r  h a b i t a t  f o r  

; h u n t i n g ,  v i e w i n g ,  p h o t o g r a p h y ,  a n d  g e n e r a l  r e c r e a t i o n  i n  a  h i g h  q u a l i t y

I e n v i r o n m e n t ;  a n d  ,
i
| W H E R E A S ,  t h e  K o d i a k  I s l a n d  B o r o u g h  h a d  c a u s e d  t o  b e  p r e p a r e d  a

. p r o p o s e d  b i l l  e n t i t l e d  " A n  A c t  C r e a t i n g  t h e  A l e k s a n d r  B a r a n o v  S t a t e  Gam e 

R e f u g e "  f o r  t h a  1 9 8 1 - 8 2  l e g i s l a t u r e ;  a n d

W H E R E A S ,  B i l l  H C S S B  5 1 ,  " A n  A c t  E s t a b l i s h i n g  t h e  S h u y a k  I s l a n d  S t a t e

■i P a r k ;  a n d  P r o v i d i n g  f o r  a n  E f f e c t i v e  D a t e "  w a3  s i g n e d  b y  G o v e r n o r  S h e f f i e l d  o n
I

J u l y  1 1 ,  1 9 8 4 ;  a n d

W H E R E A S ,  n o t h i n g  f u r t h e r  h a s  b e e n  d o n e  t o  e s t a b l i s h  a  S t a t e  Gam e

! R e f u g e .
i

NOW, T H E R E F O R E ,  B E  I T  R E S O L V E D  b y  t h e  K o d i a k  I s l a n d  B o r o u g h  A s s e m b ly  

1 t h a t  l e g i s l a t i o n  e n t i t l e d  " A n  A c t  C r e a t i n g  t h e  S h u y a k  S t a t e  Gam e R e f u g e "  b e  

' i n t r o d u c e d  a n d  a s s i g n e d  a  n u m b e r  p r o v i d i n g  f o r  t h e  c r e a t i o n  o f  s a i d  s t a t e  gam e 

i r e f u g e .

t b e  I T  F U R T H E R  R E S O L V E D  b y  t h e  K o d i a k  I s l a n d  B o r o u g h  A s s e m b l y  t h a t  t h e  

B o r o u g h  a d m i n i s t r a t i o n  b e  d i r e c t e d  t o  s e n d  t h i s  r e s o l u t i o n  t o  t h e  S e n a t o r  f o r  

D i s t r i c t  N , t h e  R e p r e s e n t a t i v e  f o r  H o u s e  D i s t r i c t  2 7 ,  G o v e r n o r  S h e f f i e l d ,  t h e  

A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  a n d  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  

Gam e a n d  i m p l o r e  t h e i r  a s s i s t a n c e  i n  t h e  s u c c e s s f u l  a d o p t i o n  o f  t h i s
I

l e g i s l a t i o n .  .I

P A S S E D  AND A P P R O V ED  T H I S  2 D A Y  O F  January__________ , 1 9 8 6 .

K O D IA K  I S L A N D  BOROUGH

A T T E S T :



A L A S K A  M IN E R S  ASSOCIATION, INC.
5 0 9  W. Th ird  Ave., Suite 17 , Anchorage, A laska 9 9 50 1  (9 0 7 ) 2 7 6 -0 3 4 7

A p r i l  10, 1986

S e n a t e  R e s o u r c e s  C o m m i t t e e  
S e n a t o r  A r l i s  S t u r g e l e w s k i  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  (MS 3100)
J u n e a u ,  A l a s k a  9 9811

D e a r  S e n a t o r  S t u r g e l e w s k i :

RE: C S H B  605 "An A c t  e s t a b l i s h i n g  the S h u y a k  S t a t e  Ga..ie R e f u g e "

T h e  A l a s k a  M i n e r s  A s s o c i a t i o n ,  w h i l e  r e c o g n i z i n g  the n e e d  and
d e s i r a b i l i t y  o f  s o m e  g a m e  r e f u g e e s ,  w i s h e s  to m a k e  t h e  f o l l o w i n g  
c o m m e n t s .

W e  s u p p o r t  t h e  p r o v i s i o n  o f  t h i s  p r o p o s e d  l e g i s l a t i o n  to c o n t i n u e  
m a n a g e m e n t  o f  s u r f a c e  and s u b s u r f a c e  e s t a t e  b y  t h e  A l a s k a  D e p a r t­
me n t  of  N a t u r a l  R e s o u r c e s .  T h e  p r o p o s e d  l e g i s l a t i o n  a l s o  s t a t e s  
t h a t  t h e  S h u y a k  G a m e  R e f u g e  w i l l  be m a n a g e d  u n d e r  a m a n a g e m e n t
p l a n  p r o p o s e d  b y  D N R  a n d  a d o p t e d  b y  A D F & G .  T h e s e  p l a n s  a v e r a g e
$ 1 , 0 0 0 , 0 0 0  to p r e p a r e  and t h e  s t a t e  c a n n o t  a f f o r d  t o  s p e n d  m o n e y  
on n o n  c r i t i c a l  a r e a s  at t h i s  time.

W e  q u e s t i o n  w h y  u n i q u e  p l a n s  m u s t  be p r e p a r e d  for e a c h  s m a l l  
i s o l a t e d  g a m e  r e f u g e  and p a r k  in t h e  st a t e .  R e l a t i v e l y  f e w  
p e o p l e  can u t i l i z e  m a n y  o f  t h e s e  r e f u g e e s  a n d  p a r k s  s o  e x i s t i n g  
r e g u l a t i o n s  and r e f u g e  a n d  p a r k  r ules c a n  a d e q u a t e l y  p r e s e r v e  and 
c o n t r o l  t h e s e  a r e a s  w i t h o u t  m a j o r  e x p e n d i t u r e s  on p l a n n i n g .

T h a n k  y o u  for t h e  o p p o r t u n i t y  to  c o m m e n t  on th i s  p r o p o s e d  
l e g i s l a t i o n .

S i n c e r e l y ,

CION
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Offered: 3/21/86
Referred: Rules

Original sponsor: Thompson

IN THE HOUSE BY THE FINANCE COMMITTEE

CS FOR HOUSE BILL NO. 605 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A  BILL

For an Act entitled: "An Act establishing the Shuyak State Game Refuge."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.20 is amended by adding a new section to read:

Sec. 16.20.035. SHUYAK STATE GAME REFUGE. (a) The following 

state-owned uplands and all uplands acquired by the state after the 

effective date of this Act lying within the area described in this 

subsection are established as the Shuyak State Game Refuge:

(1) Beginning at the E l/16th corner common to Sections 23 

and 26, T18S, R19W, S.M.; then south-southwesterly approximately 8.86 

miles to the section corner common to Sections 31 and 32, T19S, R19W,

S.M., and Sections 5 and 6, T20S, R19W, S.M.; then westerly along the 

township line between Townships 19 and 20S, Ranges 19 and 20W, S . M . , 

approximately 2.5 miles to the 1/4 corner common to Section 35, T19S,

R20W, S.M., and Section 2, T20S, R20W, S.M.; then southerly along the 

north-south centerline of Section 2, T20S, R20W, S.M., approximately

0.3 miles to the intersection of the mean high tide line of Shuyak 

Strait; then meandering in a counter-clockwise direction easterly, 

northerly, westerly, and southerly to the intersection of the mean 

high tide with the section line common to Sections 15 and 16, T18S;

R19W, S.M.; then south approximately 1.25 miles to the section corner 

common to Sections 22, 27, 28 and 21, T18S, R19W, S.M.; then east 1.75 

miles between Sections 22 and 27, 23 and 2f to the E l/16th corner 

common to Sections 23 and 26, T18S, R19W, S.M.; to the point of begin­

ning; and

- 1 - CSHB 605(Fin)



1 (2) Big Fort Island, Little Fort Island, the Perevalnie

2 Islands and all other islands, islets, pinnacles and rocks lying

3 easterly of and within one mile of the easterly shore of the lands

4 described in (1) of this subsection.

5 (b) The Shuyak State Game Refuge is established to provide the

6 following:

7 (1) protection and enhancement of habitat;

8 (2) continued opportunity lor recreational uses, including

9 fishing and hunting, and continued trapping and commercial fishing;

10 (3) opportunity to view, photograph, study, and enjoy the

11 various species of plants and wildlife of the refuge.

12 (c) If the Kodiak Island Borough relinquishes to the state any

13 state land selected by the borough within the following parcels, that

14 land becomes part of the Shuyak State Game Refuge:

15 (1) Township 18 South, Range 19 West, Seward Meridian

16 Sections 26 - 28

17 Sections 33 - 35

18 (2) Township 19 South, Range 19 West, Seward Meridian

19 Section 3

20 Section 4

21 Section 6: Sl/2

22 Sections 7 - 1 0

23 Sections 16 - 21

24 Sections 29 - 32

25 (3) Township 19 South, Range 20 We3t, Seward Meridian

26 Section 1: Sl/2

27 Section 2: Sl/2

28 Section 10: SE1/4

29 Sections 11 - 16

CSHB 605(Fin) - 2 -
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Sections 20 - 29 

Sections 32 - 36 

(4) Township 20 South, Range 20 West, Seward Meridian 

Section 2 

Section 3

(d) Egress and ingress to and from private and borough property 

within or adjacent to land described in (a) of this section shall be 

provided through the reservation by the Department of Natural R e­

sources of a 200-foot easement traversing Section 26, T18S, R19W,

S.M.; Sections 15, 16, 21, and 22 of T19S, R19W, S.M.; and Section 32, 

T19S, R19W, S.M. The specific locations of the easements shall be

agreed to by the Department of Fish and Game, the Department of Natu­

ral Resources, and the Kodiak Island Borough. If land is conveyed to

the state as provided in (c) of this section, the easements shall be

reserved so as to continue through that land.

(e) Management of the surface and subsurface estate is the 

responsibility of the Department of Natural Resources. Actions by the 

Department of Natural Resources that affect the habitat shall conform 

with a management plan proposed and adopted by the Department of Fish 

and Game in accordance with the Administrative Procedure Act (AS 4'.- 

62), after public hearings and following consultation with the Kodia 

Island Borough.

(f) The Board of Fisheries and the Board of Game shall adopt 

regulations governing the taking of fish and game within the Shuyak 

State Game Refuge to implement (b) of this section.

(g) To the extent that funds are available, the commissioner of 

natural resources shall identify the boundaries of the Shuyak State 

Game Refuge by surveying and posting each inland boundary described in

(a)(1) of this section, or as added under (c) of this section, at its

-3- CSHB 605(Fin)
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beginning and its end.
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Offered:
Referred

Original sponsors: Mulcahy and V.Fischer

I N  THE SENATE BY THE FINANCE COMMITTEE

10USE CS FOR SENATE BILL NO. 51 (Finance) 

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - SECOND SESSION

A 7JILL

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41.21 is amended by adding new sections to read:

Sec. 41.21.170. DECLARATION OF PURPOSE. (a) The purpose of 

AS 41.21.170 - 41.21.178 is to establish, subject to valid existing 

rights, the state-owned or acquired uplands and freshwater bodies 

described in AS 41.21.172 as the Shuyak Island State Park. The pri­

mary purposes of establishing the Shuyak Island State Park are to 

protect the area's recreational and scenic resources, to protect the 

area's fish and wildlife habitat, and to preserve and enhance the 

continued use of the area for sport and subsistence hunting and fish­

ing, trapping, and recreational activities.

(b) Under the provisions of AS 38.05.300, state land, water, or 

land and water containing mere than 640 acres may be closed to multi­

ple purpose use only by act of the legislature. Eecause the area 

described in AS 41.21.172 exceeds 640 acres, AS 41.21.170 - 41.21.178

are intended to close the described land and water to multiple purpose 

use in conformity with AS 38.05.300 and to dedicate them as a special 

purpose site in accordance with art. VIII, sec. 7, Constitution of the 

State of Alaska. . i

Sec. 41.21.172. DESIGNATED STATE LAND AND WATER. The uplands 

and freshwater bodies owned or acquired by the state within the 

following described parcel are designated as the Shuyak Island State

-1- HCSS3 51(Fin)



1 from the effective date of this Act if the Agreement of Settlement and

2 Consent Decree of June 19, 1981, is not amended as proposed in (a) and (b)

3 of this section.

4 (d) If the Agreement of Settlement and Consent Decree of June 19,

5 1981, is amended as proposed in (b) and (c) of this section, the uplands

6 within the following described lands are added to the Shuyak Island State

7 Park:

8 T19S, R20W, S.M.

9 Sec. 8, S E 1 / 4 , SE1/4, SE1/4

10 Sec. 9

11 * Sec. 3. Subject to the availability of funds, the Department of

12 Natural Resources shall construct public use cabins within the Shuyak

13 Island State Park.

14 * Sec. 4. The commissioner of natural resources shall identify the

15 boundaries of the Shuyak Island State Park by posting each inland boundary

16 described in AS 41.21.172 as enacted in sec. 1 of this Act or as added

17 under sec. 2 of this Act at its beginning and its end and not less often

18 than each one-eighth of a mile.

It. of t l ^ ^ -  the land offered for sale under this section shall be

23 reasonably accessible to residents of the City of Kodiak, shall be land of

24 good quality, and may not include land proposed as of February 1, 1984 by

25 the Department of Natural Resources for sale by the department during

26 fiscal years 1984, 1985, or 1986. The disposals of the land shall be held

27 in the City of Kodiak. The commissioner of natural resources shall submit

28 to the legislature not later than the 10th day of the Second Regular

29 Session of the Sixteenth Alaska State Legislature a report .n the

HCSSB 51(Fin) -6-



2

1

6 owned land within the Kodiak Island Borough under AS 38 within five years

7 after the effective date of this Act.

8 * Sec. 7. This Act takes effect immediately in accordance with AS 01.-

9 10.070(c).

compliance by the Department of Natural Resources with this section.

-7- HCSSB 51(Fin)
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B r a d l e y  
5 / 5 / 8 6  v-

O r i g i n a l  s p o n s o r :  T h o m p s o n

IN T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. 605 ( R e s o u r c e s )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  e s t a b l i s h i n g  the S h u y a k  S t a t e  G a m e  R e f u g e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  16.20 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 6 . 2 0 . 0 3 5 .  S H U Y A K  S T A T E  G A M E  R E F U G E .  (a) T h e  f o l l o w i n g  

s t a t e - o w n e d  u p l a n d s  a n d  all u p l a n d s  a c q u i r e d  b y  the s t a t e  a f t e r  the 

e f f e c t i v e  d a t e  o f  this A c t  l y i n g  w i t h i n  the a r e a  d e s c r i b e d  in this 

s u b s e c t i o n  a r e  e s t a b l i s h e d  as the S h u y a k  S t a t e  G a m e  R e f u g e :

(1) B e g i n n i n g  at the E 1 / 1 6 th c o r n e r  c o m m o n  to S e c t i o n s  23 

a n d  26, T 1 8 S ,  R 1 9W, S.M.; t h e n  s o u t h - s o u t h w e s t e r l y  a p p r o x i m a t e l y  8.86 

m i l e s  to the s e c t i o n  c o r n e r  c o m m o n  to S e c t i o n s  3) a n d  32, T19S, R19W, 

S.M., a n d  S e c t i o n s  5 a n d  6, T20S, R 1 9 W ,  S.M. ; t h e n  w e s t e r l y  a l o n g  the 

t o w n s h i p  l i n e  b e t w e e n  T o w n s h i p s  19 a n d  20S, R a n g e s  19 a n d  20W, S.M., 

a p p r o x i m a t e l y  2.5 m i l e s  to the 1/4 c o r n e r  c o m m o n  to S e c t i o n  35, T19S, 

R20W, S.M., a n d  S e c t i o n  2, T20S, R 2 0W, S.M.; t h e n  s o u t h e r l y  a l o n g  the 

n o r t h - s o u t h  c e n t e r l i n e  o f  S e c t i o n  2, T 2 0 S ,  R20W, S.M., a p p r o x i m a t e l y  

0.3 m i l e s  to the i n t e r s e c t i o n  of the m e a n  h i g h  t i d e  line of S h u y a k

Strait; t h e n  m e a n d e r i n g  in a c o u n t e r - c l o c k w i s e  d i r e c t i o n  easterly,

n o r t h e r l y ,  w e s t e r l y ,  a n d  s o u t h e r l y  to the i n t e r s e c t i o n  of the m e a n  

h i g h  t i d e  w i t h  the s e c t i o n  li n e  c o m m o n  to S e c t i o n s  15 a n d  16, T18S; 

R19W, S.M.; t h e n  s o u t h  a p p r o x i m a t e l y  1.25 m i l e s  to the s e c t i o n  c o r n e r  

c o m m o n  to S e c t i o n s  22, 27, 28 a n d  21, T 1 8 S ,  R19W, S.M.; t h e n  east 1.75

m i l e s  b e t w e e n  S e c t i o n s  22 and 27, 23 a n d  26 to the E 1 / 1 6 th co r n e r

c o m m o n  to S e c t i o n s  23 and 26, T18S, R 1 9 W ,  S.M.; to the p o i n t  of b e g i n­

ning; a n d

_ 1 _ q r c  p c u p  a n s
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(2) B i g  F o r t  Island, L i t t l e  F o r t  I s l a n d ,  the P e r e v a l n i e

I s l a n d s  and all o t h e r  is l a n d s ,  i s l ets, p i n n a c l e s  a n d  r o c k s  l y ing

e a s t e r l y  o f  a n d  w i t h i n  one m i l e  o f  t h e  e a s t e r l y  s h o r e  of  t h e  lands

d e s c r i b e d  in (1) o f  this s u b s e c t i o n .

(b) T h e  S h u y a k  S t a t e  G a m e  R e f u g e  is e s t a b l i s r e d  to p r o v i d e  the 

f o l l o w i n g :

(1) p r o t e c t i o n  a n d  e n h a n c e m e n t  of  h a b i t a t ;

(2) c o n t i n u e d  o p p o r t u n i t y  f o r  r e c r e a t i o n a l  uses, i n c l u d i n g

f i s h i n g  a n d  h u n t i n g ,  and c o n t i n u e d  t r a p p i n g  and c o m m e r c i a l  f i s h i n g ;

(3) o p p o r t u n i t y  to v i e w ,  p h o t o g r a p h ,  study, and e n j o y  the 

v a r i o u s  s p e c i e s  o f  p l a n t s  a n d  w i l d l i f e  o f  the r e f u g e .

(c) If the K o d i a k  I s l a n d  B o r o u g h  r e l i n q u i s h e s  to the s t a t e  any 

s t a t e  l a n d  s e l e c t e d  b y  the b o r o u g h  w i t h i n  the f o l l o w i n g  p a r c e l s ,  that 

l a n d  b e c o m e s  p a r t  of  the S h u y a k  S t a t e  G a m e  R e f u g e :

(1) T o w n s h i p  18 South, R a n g e  19 W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n s  26 - 28

S e c t i o n s  33 - 35

(2) T o w n s h i p  19 South, R a n g e  19 W e s t ,  S e w a r d  M e r i d i a n  

S e c t i o n  3

S e c t i o n  4 

S e c t i o n  6: Sl/2

S e c t i o n s  7 - 1 0  

S e c t i o n s  16 - 21 

S e c t i o n s  29 - 32

(3) T o w n s h i p  19 South, R a n g e  20 W e st, S e w a r d  M e r i d i a n  

S e c t i o n  1: Sl/2

S e c t i o n  2: Sl/2

S e c t i o n  10: S E 1/4

S e c t i o n s  11 - 16

SCS CSHB 605(Res) -2-______________________________________
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1 S e c t i o n s  20 - 29

2 S e c t i o n s  32 - 36

3 (4) T o w n s h i p  20 S o u t h ,  R a n g e  20 West, S e w a r d  M e r i d i a n

4 S e c t i o n  2

5 S e c t i o n  3

6 (d) E g r e s s  a n d  i n g ress to a n d  f r o m  p r i v a t e  a n d  b o r o u g h  p r o p e r t y

7 w i t h i n  or a d j a c e n t  to land d e s c r i b e d  in (a) o f  this section s h a l l  be

8 p r o v i d e d  t h r o u g h  t h e  r e s e r v a t i o n  b y  the D e p a r t m e n t  of N a t u r a l  Re-

9 s o u r c e s  o f  a 2 0 0 - f o o t  e a s e m e n t  t r a v e r s i n g  S e c t i o n  26, T18S, R19W,

S . M . ; S e c t i o n s  15, 16, 21, a n d  22 o f  T19S, R19W, S.M.; and S e c t i o n  32, 

T19S, R19W, S.M. T h e  s p e c i f i c  l o c a t i o n s  of the e a s e ments s h a l l  be

a g r e e d  to b y  the D e p a r t m e n t  o f  F i s h  a n d  Game, the D e p a r t m e n t  o f  N a t u ­

ral  R e s o u r c e s ,  a n d  the K o d i a k  I s l a n d  Borough. If land is c o n v e y e d  to 

the s t a t e  as p r o v i d e d  in (c) o f  this section, the easements s h a l l  be 

r e s e r v e d  so as to c o n t i n u e  t h r o u g h  t h a t  land.

(e) M a n a g e m e n t  of the s u r f a c e  a n d  s u b s u r f a c e  estate i s  the 

r e s p o n s i b i l i t y  of the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  A c t i o n s  b y  the 

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  that a f f e c t  the h a b i t a t  shall c o n f o r m  

w i t h  a m a n a g e m e n t  p l a n  p r o p o s e d  a n d  a d o p t e d  b y  the D e p a r t m e n t  o f  F i s h  

a n d  G a m e  in a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act (AS 44.- 

62) , a f t e r  p u b l i c  h e a r i n g s  a n d  f o l l o w i n g  c o n s u l t a t i o n  w i t h  the K o d i a k  

I s l a n d  B o r o u g h .

(f) T h e  B o a r d  of F i s h e r i e s  a n d  the B o a r d  o f  Game shall a d o p t  

r e g u l a t i o n s  g o v e r n i n g  the t a k i n g  o f  f i s h  a n d  g a m e  w i t h i n  the S h u y a k  

S t a t e  G a m e  R e f u g e  to i m p l e m e n t  (b) of this section.

(g) To t h e  e x t e n t  that f u n d s  are a v a i l a b l e ,  the c o m m i s s i o n e r  of 

n a t u r a l  r e s o u r c e s  s h a l l  i d e n t i f y  the b o u n d a r i e s  o f  the S h u y a k  S t a t e  

G a m e  R e f u g e  b y  s u r v e y i n g  and p o s t i n g  ea c h  i n l a n d  b o u n d a r y  d e s c r i b e d  in

(a)(1) of this s e c t i o n ,  or as a d d e d  u n d e r  (c) of this section, a t  its

   SCS GSHB fif)5(Rpsl_____
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10

11

1 b e g i n n i n g  a n d  its end.

2 * Sec. 2. T h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  shall i d e n t i f y  and

3 o f f e r  f o r  s a l e  to the p u b l i c  u n d e r  A S  38, 500 a c r e s  o f  s t a t e - o w n e d  la n d

4 w i t h i n  the K o d i a k  I s l a n d  B o r o u g h  b e f o r e  J u l y  1, 1991. The land o f f e r e d  for

5 s a l e  u n d e r  t h i s  s e c t i o n  m u s t  be r e a s o n a b l y  a c c e s s i b l e  to the r e s i d e n t s  of

6 the C i t y  o f  K o d i a k ,  m u s t  be land o f  g o o d  q u a l i t y ,  m a y  n o t  be land s c h e d u l e d

7 f o r  d i s p o s a l  as o f  F e b r u a r y  1, 1986, a n d  is in a d d i t i o n  to l a n d  s e l e c t e d

8 f o r  d i s p o s a l  u n d e r  ch. 167, SLA 1984, l e g i s l a t i o n  e s t a b l i s h i n g  t h e  S h u y a k

9 S t a t e  Park. T h e  d i s p o s a l  shall b e  h e l d  in the C i t y  of  Kodiak.

* Sec. 3. N o t w i t h s t a n d i n g  A S  1 6 . 2 0 . 0 3 5 ,  a d d e d  b y  sec. 1 of t h i s  Act,

t he e s t a b l i s h m e n t  o f  the S h u y a k  S t a t e  G a m e  R e f u g e  does n o t  t a k e  e f f e c t

12 u n t i l  the c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  h a s  c o m p l e t e d  the l a n d  d i s p o s a l

13 r e q u i r e d  u n d e r  sec. 2 of  this Act.

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28  

29

SCS C S H B  6 0 5 (Res 1 -4-



RECORDS 
CERTIFICATION

I, the undersigned, an employee o f the State of Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

o f the original records o f the State o f Alaska as accumulated during the 

regular course o f business, and that it is the established policy and practice 

o f this State to microfilm its records and to dispose o f the original records 

after microfilm reproductions have been made.

D a t e





H l a g f e a  X e g t s s l a t u r e

ARLISS STURGULEWSK;. Cnnirman
EETTYE FAHRSNKAMP. Vico Cnairman
JACK COGHILL
DICK ELlASON
VIC HSCHEFi
RICK HALFORD
FRED ZHAROFF

P. O. BOX V 
JUNEAU. ALASKA 99811 

{907) 465-4907

•mate
Committee on Resources?

TO: S e n a t e  R e s o u r c e  C o m m i t t e e  M e m b e r s  A p r i l  18, 1 9 8 6

F R O M :  S e n a t e  R e s o u r c e  C o m m i t t e e

RE: C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  B i l l  No. ( R e s o u r c e s )

" A n  A c t  r e l a t i n g  t o  t h e  a p p r o p r i a t i o n  o f  w a t e r . "

T h e  p r o p o s e d  R e s o u r c e s  c o m m i t t e e  s u b s t i t u t e  c o m b i n e s  H B  627 

w h i c h  d e a l s  w i t h  s m a l l  s c a l e  u s e s  o f  w a t e r  w i t h  t h e  c o n t e n t s

o f  S B  4 6 0  w h i c h  d e a l t  w i t h  w a t e r  q u a l i t y .  T h i s  c o m m i t t e e

p r e v i o u s l y  p a s s e d  S B  4 6 0  w i t h  s e v e n  " d o  p a s s  " r e c o m m e n d a t i o n s  

a n d  t h e  S e n a t e  p a s s e d  t h e  b i l l  u n a n i m o u s l y .

A t t a c h e d  is a m e m o  f r o m  D i c k  B r a d l e y  o n  t h e  c o m b i n a t i o n  o f  

t h e s e  t w o  b i l l s  u n d e r  t h e  H o u s e  t i t l e  a n d  a s e c t i o n a l  a n a l y s i s  

o f  t h e  p r o p o s e d  c o m m i t t e e  s u b s t i t u t e .  A l s o  a t t a c h e d  is a 

a n a l y s i s  b y  t h e  s p o n s o r  a n d  z e r o  f i s c a l  n o t e s  o n  b o t h  H B  5 6 1  

a n d  S B  460. R e l e v a n t  e x i s t i n g  s t a t u t e s  a n d  r e g u l a t i o n s  

d e a l i n g  w i t h  w a t e r  u s e  a r e  a l s o  a t t a c h e d  a n d  a n e w s p a p e r  

a r t i c l e .  C o m m i t t e e  m e m b e r s  m a y  f i n d  it h e l p f u l  i f  t h e y  b r i n g  

t h e i r  p a c k e t  f r o m  S B  4 6 0 ' s  h e a r i n g .
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M E M O R A N D U M A p r i l  16, 1986

SUBJECT: A p p r o p r i a t i o n  of w a t e r
[C S H B  627( )(4/15 draft)]

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i

FROM: R i c h a r d  A. B r a d l e y j
L e g i s l a t i v e  Counsej

M c K i e  C a m p b e l l  has a s k e d  that I c o m m e n t  of the t i t l e  of the 
b i l l  v i s - a - v i s  the c o n t e n t s  o f  the b i l l  a n d  t h e n  p x e p a r e  a 
s e c t i o n a l  a n a l y s i s  o f  the bill.

HB 627 w a s  i n t r o d u c e d  w i t h  the title: " A n  A c t  r e l a t i n g  to 
the u s e  of w a t e r . "  D u r i n g  s e c o n d  r e a d i n g ,  the t i t l e  w a s  
c h a n g e d  to " A n  A c t  r e l a t i n g  to the a p p r o p r i a t i o n  of w a t e r . "  
The t i t l e  c h a n g e  w a s  a p p r o p r i a t e  s i n c e  e a c h  p r o v i s i o n  of the 
b i l l  at t h a t  time a m e n d e d  A S  46.15, a c h a p t e r  that i m p l e­
m e n t s  art. VIII, sec. 13 of the A l a s k a  C o n s t i t u t i o n :  "All
. . . w a t e r s  r e s e r v e d  to the p e o p l e  for c o m m o n  u s e  . . . are
s u b j e c t  to a p p r o p r i a t i o n . "  T h o s e  p r o v i s i o n s  are secs. 4 - 7  
of the 4/15 d raft of C S H B  627( ). S i n c e  then, s e c t i o n s
a m e n d i n g  l a w  o u t s i d e  AS  46.15 h a v e  b e e n  added; t h e s e  are
secs. 1 - 3 of the 4/15 draft.

T h e  s e c t i o n s  that w e r e  a d d e d  w o u l d ,  all t h i n g s  b e i n g  equal, 
fit b e t t e r  w i t h i n  a b i l l  that m i g h t  b e  titled: " A n  A c t  
r e l a t i n g  to the u s e  of w a t e r . "

W e  are p r e p a r e d  to say, h o w e v e r ,  that the A l a s k a  S u p r e m e  
C o u r t  has g i v e n  g r e a t  d e f e r e n c e  to l e g i s l a t i v e  f o r m u l a t i o n s  
of a b i l l  t i t l e  a n d  that t h e r e f o r e  the p r o v i s i o n s  w o u l d  
p r o b a b l y  fit w i t h i n  the s i n g l e  s u b j e c t  s t a n d a r d s  o f  the 
A l a s k a  S u p r e m e  Court. In G e l l e r t  v. S t a t e , 552 P . 2d (Alaska 
1974), the S u p r e m e  C o u r t  s t a t e d  that art. II, sec. 13 of the 
A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  c o n s t r u e d  w i t h  c o n s i d e r a b l e  
bre a d t h .  O t h e r w i s e  s t a t u t e s  m i g h t  b e  r e s t r i c t e d  u n d u l y  in 
s c o p e  and p e r m i s s i b l e  s u b j e c t  m a t t e r ,  t h e r e b y  m u l t i p l y i n g  
a n d  c o m p l i c a t i n g  the n u m b e r  of n e c e s s a r y  e n a c t m e n t s  and
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t h e i r  i n t e r r e l a t i o n s h i p s . In N o r t h  S l o p e  B o r o u g h  v. S o h i o  
P e t r o l e u m  C o r p . , 585 P . 2d 534 ( A l a s k a  1978), the c o u r t  c o n­
cl u d e d  that w h a t  c o n s t i t u t e s  one s u b j e c t  for the p u r p o s e s  of 
this s e c t i o n  is to be  b r o a d l y  c o n s t r u e d .

T h e  s i g n i f i c a n t  s e c t i o n  for t h e s e  s i n g l e  s u b j e c t  q u e s t i o n s  
is sec. 3 o f  the 4/15 draft. It p r o v i d e s :

W h e n  c o n s i d e r i n g  the q u a l i t y  o f  a p p r o p r i a t e d  w a t e r  and 
e s t a b l i s h i n g  r e g u l a t i o n s  for the q u a l i t y  o f  a p p r o p r i­
at e d  wa t e r ,  the c o m m i s s i o n e r  [of e n v i r o n m e n t a l  c o n s e r­
vation] m a y  r e q u i r e  a p e r s o n  w h o  a p p r o p r i a t e s  w a t e r  to 
m e e t  a s t a n d a r d  that is e q u a l  to b u t  n o t  h i g h e r  t h a n  a 
s t a n d a r d  a t t a i n a b l e  t h r o u g h  the a p p l i c a t i o n  o f  b e s t  
p r a c t i c a b l e  a n d  e c o n o m i c a l l y  s u s t a i n a b l e  t e c h n o l o g y  
a s s o c i a t e d  w i t h  the p a r t i c u l a r  use.

N o r m a l  l e g i s l a t i v e  d r a f t i n g  f o r  this s e c t i o n  w o u l d  s u b s t i­
tute  "use" for e a c h  " a p p r o p r i a t e "  w i t h i n  the section.
H a v i n g  sa i d  that, w e  b e l i e v e  t h a t  t h e  s e c t i o n  h a s  m e a n i n g  
a n d  w i l l  a t t a i n  the a p p a r e n t  g o a l s  o f  its s p o n sors. And, as 
w r i t t e n ,  it w i l l  l i k e l y  s u r v i v e  s i n g l e  s u b j e c t  s c r u t i n y  b y  
the A l a s k a  S u p r e m e  Court.

R e g a r d i n g  a s e c t i o n a l  analy s i s ,  the bill, as s u g g e s t e d ,  is 
d i v i s i b l e  into two p a r t s  a n d  the s e c t i o n s  w i t h i n  e a c h  g r o u p  
s h o u l d  b e  r e a d  together.

Secs. 1 - 3 of the 4/15 d r a f t  a p p a r e n t l y  h a v e  r e l e v a n c e  to 
t he u s e  of w a t e r  in m i n i n g  t h o u g h  the l a n g u a g e  is n o t  l i m i t e d  
as such.

S e c t i o n  3 of the b i l l  has b e e n  q u o t e d  above; it a m e n d s  
A S  46.03 [ " E n v i r o n m e n t a l  C o n s e r v a t i o n - -  G e n e r a l  P r o v i s i o n s " ]  
to p r o v i d e  that w h e n  the c o m m i s s i o n e r  " e s t a b l i s h e s  r e g u­
latio n s  for the q u a l i t y  of a p p r o p r i a t e d  w a t e r , "  the 
c o m m i s s i o n e r  m a y  r e q u i r e  th a t  t h e  w a t e r  m e e t  o n l y  t hose 
s t a n d a r d s  p r o v i d e d  in the section.

S e c t i o n  1 a n d  s e c t i o n  2 of the b i l l  are c o r r e l a t i v e  sec t i o n s  
th a t  limit the a u t h o r i t y  of  the c o m m i s s i o n e r  o f  f i s h  and 
g a m e  (s e c t i o n  1) a n d  the c o m m i s s i o n e r  of  n a t u r a l  r e s o u r c e s  
(se c t i o n  2) in the same areas w h e n  t h e  c o m m i s s i o n e r  of 
e n v i r o n m e n t a l  c o n s e r v a t i o n  has e x e r c i s e d  the a u t h o r i t y  of 
th a t  c o m m i s s i o n e r  u n d e r  s e c t i o n  3.

Secs. 4 - 7 of the b i l l  a m e n d  A S  46.15.
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S e c t i o n  4 p r o v i d e s  that a p e r s o n  m a y  u s e  less t h a n  a 
" s i g n i f i c a n t  a m o u n t  o f  w a t e r "  w i t h o u t  a p e r m i t  u n l e s s  the 
c o m m i s s i o n e r  (of n a t u r a l  r e s o u r c e s )  d e t e r m i n e s  t h a t  the u s e  
of  the w a t e r  " w i t h o u t  a p e r m i t  is n o t  in the p u b l i c  i n t e r e s t . "  
T h e  s e c t i o n  th e n  f u r t h e r  p r o v i d e s  that n o  r i g h t s  to the u s e  
of  the w a t e r  are a c q u i r e d  in the a b s e n c e  of a p e r mit; this 
is the c u r r e n t  l a w  a n d  sec. 4 does n o t  c h a n g e  it.

S e c t i o n  5 of  the b i l l  a m e n d s  A S  4 6 . 1 5 . 1 3 3 ( f )  to p r o v i d e  that 
t he c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  m a y  d e s i g n a t e  " a d d i­
t i o n a l "  types of a p p r o p r i a t i o n s  th a t  are e x e m p t  f r o m  the 
n o t i c e  r e q u i r e m e n t s  of  the s e c t i o n  r e g a r d i n g  a p p l i c a t i o n s  
for the a p p r o p r i a t i o n  of  wa t e r .

S e c t i o n  6 of the b i l l  adds a n e w  s u b s e c t i o n  to A S  46.15.133. 
Sec. 133(g) p r o v i d e s  t h a t  an a p p l i c a t i o n  to a p p r o p r i a t e  "not 
m o r e  th a n  1,000 g a l l o n s  o f  w a t e r  a day" is e x e m p t  f r o m  the 
n o t i c e  r e q u i r e m e n t s  of the s e c t i o n  e x c e p t  th a t  t h e  c o m m i s­
si o n e r  of n a t u r a l  r e s o u r c e s  w i l l  n o t i f y  the D e p a r t m e n t  of 
F i s h  and G a m e  o f  e a c h  a p p l i c a t i o n  for the a p p r o p r i a t i o n  of 
w a t e r  f r o m  a s t r e a m  d e s i g n a t e d  u n d e r  A S  1 6 . 0 5 . 8 7 0  (rivers, 
lakes, streams i m p o r t a n t  for the spawning, r e a r i n g ,  or 
m i g r a t i o n  of a n a d r o m o u s  f i s h ) . T h e  c o m m i s s i o n e r  o f  n a t u r a l  
r e s o u r c e s  m a y  r e q u i r e  n o t i c e ,  n o t w i t h s t a n d i n g  the section, 
on  a d e t e r m i n a t i o n  that w a t e r  is l i m i t e d  in the a r e a  or on 
the r e q u e s t  of the m u n i c i p a l i t y  in the area.

S e c t i o n  7 of the b i l l  a m e n d s  the e x i s t i n g  d e f i n i t i o n s  
s e c t i o n  of A S  46.15, A S  46. 1 5 . 2 6 0 .  The o n l y  s u b s t a n t i v e  
c h a n g e  to the s e c t i o n  is the a d d i t i o n  of the d e f i n i t i o n  of 
" s i g n i f i c a n t  a m o u n t  of w a t e r " ;  it m e a n s  e i t h e r  (1) m o r e  than 
5 , 0 0 0  g a l l o n s  of w a t e r  in a s i n g l e  d a y  f r o m  a s i n g l e  source,
(2) r e g u l a r  d a i l y  or r e c u r r i n g  s e a s o n a l  u s e  o f  m o r e  t h a n  500 
g a l l o n s  of w a t e r  a day for 10 days or m o r e  a y e a r  f r o m  a 
s i n g l e  source, or (3) a u s e  o f  w a t e r  that m a y  a d v e r s e l y  
a f f e c t  w a t e r  r i g h t s  of a n o t h e r  u s e r  o f  w a t e r  or the p u b l i c  
interest.

If I m a y  b e  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : m k r  
m 4 / 1 2 2
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FROM: Staff 

DATE: 4/5/86

RE: Analysis of CSHB 627 (RULES)

M E M O R A N D U M

TO: Representative Mike W. Miller

Section 1
amends the Water Use Act (AS 46.15) by stating that a water use 

permit is not necessary for an individual who wishes to use an 
insignificant amount of water unless, such a use is against the public 
interest as determined by the Commissioner of DNR. A person using 
less than a significant amount of water, without a water use permit, 
who decides not to apply for a permit for the use, does not acquire a 
right or priority to the water resource.

Section 2

allows the Commissioner of DNR to promulgate regulations to exempt 
public notice of applications for water rights in addition to the 
exemption outlined in Section 3 of this bill.

Section 3
allows the Commissioner of DNR to issue a water use permit for up 

to 1000 gallons of water per day without providing public notice as 
outlined in AS 46.15.133. However, notice is given to DF&G of all 
applications to appropriate water from anadromous fish streams. The 
Commissioner of DNR may disregard this subsection If:

(1) he or she determines the total amount of water available to 
an area is limited for the total number of possible users; 
or,

(2) the application being filed is for an area that lies within 
the boundary of a municipality that has requested 
notification of all water appropriation within its 
boundaries.

Section 4
(I) rewrites the current statutory language of AS 46.15.260. 

definitions (1)— (9) to make technical language modifications as 
requested by the Division of Legal Services. These changes do not 
alter the affect of the current statutory language.

(II) adds an additional definition number 10 which defines 
"significant amount of water" as:

a) a use of more than 5,000 gallons of water in one day 
from a single source; or,

b) the recurring daily use of more than 500 gallons of water for 
10 or more days, in a year, from a single source; or,

c) a use that may adversely affect the water rights of others 
users or the public interest.



HOUSE BILL 627 IS THE RESULT OF A REQUEST FROM MY DISTRICT THAT THE 

INCIDENTAL USE OF THE STATE'S WATER RESOURCES BY INDIVIDUALS BE 

PROTECTED BY LAW. SINCE I FIRMLY BELIEVE THE STATE'S RESOURCES SHOULD 

BE MADE AVAILABLE TO THE GENERAL POPULATION WHENEVER POSSIBLE, I 

AGREED TO SEE THAT THIS REQUEST WAS ADDRESSED BY ‘LEGISLATION,—  THE 

RESULT BEING HOUSE BILL 627.

I HAVE WORKED CLOSELY WITH THE DEPARTMENT OF NATURAL RESOURCES IN 

DEVELOPING THE VERSION OF HB 627 THAT IS BEFORE YOU NOW. ALL OF THE 

MAJOR ADDITIONS TO EXISTING STATUTES PROPOSED BY CSHB 627 (RULES) ARE 

DERIVED DIRECTLY FROM EXISTING STATE WATER MANAGEMENT REGULATIONS.

THIS LANGUAGE WILL ALLOW THE INCIDENTAL APPROPRIATION OF WATER FOR:

1) DOMESTIC USE

2) SMALL BUSINESS USE

3) RECREATIONAL USE - SUCH AS CAMPING OR USE OF A WILDERNESS CABIN

4) REGULAR SEASONAL USE - SUCH AS OPERATING A FISH CAMP ON THE 

YUKON

IN ADDITION TO ALLOWING THE UNREGULATED USE OF WATER FOR THESE AND 

OTHER PERSONAL PURPOSES,. THE BILL ALSO GIVES THE COMMISSIONER OF 

NATURAL RESOURCES AUTHORITY TO REGULATE THE USE OF WATER WHEN A 

PARTICULAR SOURCE IS BEING THREATENED. IT WILL ALSO PROTECT AGAINST 

THE WANTON WASTE OF WATER BY INDIVIDUALS.



Register 93, April 1985 N A T U R A L  RESOURCES 11 A A C  93.010

CHAPTER 93.
WATER MANAGEMENT

Article
3. Existing Rights

(11 AAC 93 .010-11 AAC 93.030)
2. Appropriation o f Water 

(11 AAC 93.040—J1 AAC 93.147)
3. Dam Safety and Construction 

(11 AAC 93 .150-11 AAC 93.200)
4. Temporary Water Use 

(11 AAC 93 .210 -11 AAC 93.220)
5. PrefeTTed Use 

(11 AAC 93 .230-11 AAC 93.260)
6. Enforcement 

(11 AAC 93 .270-11 AAC 93.290)
7. Appeals (11 AAC 93.300)
8. General Provisions 

(11 AAC 93 .910-11 AAC 93.970)
Editor’s Note: Much of the materiel in this chapter, effective 
December 29, 1979, and distributed in Register 72, constitutes 
a comprehensive revision, reorganization, and renumbering of 
regulations formerly found in 11 AAC 72. The history of each 
regulation has been reflected in its history note if it was possible 
to trace its evolution clearly. However, the section numbering 
is not related to the numbering in effect before December 29, 
1979.

Editor’s Note: Regulations governing grants for innovative pollu­
tion control, wane disposal, gold recovery, and water use reduc­
tion demonstration projects, adopted jointly by the Departments 
of Environmental Conservation and Natural Resources, are 
located in 18 AAC 71.

ARTICLE 1.
EXISTING RIGHTS

Section
10. “ Existing rights”  defined 
20. Filing period
30. Hearings on a determination o f existing 

rights
11 AAC 93.010. “ EXISTING RIGHTS”  DE­

FINED. Existing rights (also called “ grandfather 
rights” ) are those water use rights established on 
or before July 1, 1966, by one o f the following 
means:

(1 ) a lawful common law or customary ap­
propriation or use o f water, such as. but not 
limited by example, the use o f water by the 
holder o f a mining claim including within the 
claim boundaries both banks of the stream lrom 
which the water was taken, or the use o f water
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following the posting o f a notice o f appropria­
tion at th<* point o f  diversion, construction o f z 
means o f diversion, and recording o f a notice o f 
appropriation;

(2 ) beneficial use o f water at any time during 
the period from July 1, 1961, to July 1, 1966; 
or

(3 ) construction o f a means for appropriating 
water for a beneficial use i f  construction was in 
progress on July 1, 1966. (E ff. 2/8/67, Reg. 23; 
am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.060

11 AAC 93.020. FILING PERIOD. A claim to 
an existing right is extinguished unless the claim 
was filed by

(1 ) March 27, 1967, for the Kodiak Record­
ing District;

(2 ) May 31, 1967, for the Seldovia, Homer, 
Kenai, and Seward Recording Districts;

(3 ) July 31, 1967, for the Anchorage, Pal­
mer. and Whittier Recording Districts;

(4 ) October 31, 1967, fo r all Southeast 
Alaska Recording Districts; and

(5 ) April 30, 1968, for the Cordova, Nome, 
and Fairbanks Recording Districts and for the 
remainder o f the state. (Eff. 12/29/79, Reg. 72 )

Authority: AS 46.15.020
AS 46 .15 .135(b )(1 )

11 AAC 93.030. HEARINGS ON A AETER- 
MINATION OF EXISTING RIGHTS, (a) Any 
person who is adversely affected by a determi­
nation o f existing rights made by the commis­
sioner may, within 20 calendar days after the 
date o f mailing o f the summary o f determina­
tion provided for by AS 46.15.135(c), make a 
written request fo r a hearing. The request must 
set forth

(1 ) the name and address o f the person 
making the request;

(2 ) the person’s right or interest in water 
from the watershed or source affected by the

determination and the date on which the right
w« u i i w iw u t  U V ^ U I IW U ,

(3 ) the manner and extent o f  damage to the 
person’s right or interest that may result from 
the determination; and

(4 ) the specific error believed to exist in the 
commissioner’s determination.
(b) I f  a timely request is filed, the commis­

sioner will set the determination for public hear­
ing. Notice o f the hearing will be given by pub­
lication and by mailing a copy o f the notice to 
interested persons, including all persons who 
have filed a declaration with respect to the 
specified area or source. The commissioner will 
render a final determination after the conclusion 
o f the hearing. (E ff. 2/8/67, Reg. 23; am 
12/29/79, Reg. 72)

Authority: AS 46.15 .020
AS 46.15.135(c )

ARTICLE 2 
APPROPRIATION OF WATER

Section
40. Application fo r a permit to

appropriate water
50. Incomplete applications
60. Water rights on state leased land
70. Departmental investigations
80. Notice
90. Objections

100. Exemptions to notice
110. Hearings
120. Issuance o f a permit to appropriate

water
130. Issuance o f a certificate o f appropriation

o f water
140. Water well standards
141. Application fo r a reservation o f water
142. Content o f application
143. Incomplete applications
144. Departmental investigations
145. Adjudication o f applications
146. Issuance o f a certificate o f reservation

o f water
147. Review o f reservation o f water
11 AAC 93.040. APPLICATION FOR A PER­

MIT TO APPROPRIATE WATER, (a) Unless 
exempted by sec. 920 o f this chapter, no person
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may lawfully appropriate water o f the state 
without first obtaining a permit under the pro* 
visions o f secs. 40 -  120, 210 -  220, or 260 o f 
this chapter.
(b) Application for a permit to appropriate 

water must be made on a form provided by the 
commissioner. The form must be completed in
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accordance with the instructions furnished to

(c) Each application must be accompanied by 
the following items:

(1 ) the application or renewal fee prescribed 
by 11 AAC 05.010:

(2 ) proof that the applicant has a present 
possessory interest in the property where the 
water is to be beneficially used: p roo f may be in 
the form o f a certified copy o f the deed or 
patent transferring title, leasehold agreement, 
or other instrument;

(3 ) a map identified by section, township, 
range, and meridian and indicating the location 
o f the property, take point, and point o f use. 
(E ff. 2/8/67. Reg. 23; am 12/29/79. Reg. 72: 
am 1/1/86, Reg. 96)

Authority: AS 46.15.020 
AS 46.15.040

11 AAC 93-050. INCOMPLETE APPLICA­
TIONS. (a) An application that does not sub­
stantially comply with the requirements o f sec. 
40 o f this chapter cannot be accepted for filing.
(b ) The commissioner will, in his discretion, 

require an applicant whose application is in sub­
stantial compliance with the requirements o f 
sec. 40 o f this chapter and has been accepted for 
filing to provide additional information if, 
during the adjudication process, it is determined 
that the application fails to afford a ready and 
clear understanding o f the proposed project. The 
applicant’s failure to submit the additional 
information requested is grounds for rejecting 
the application without further notice. Such a 
request for additional information will contain a 
warning to that effect. (E ff. 12/29/79, Reg. 72) 

Authority: AS 46.15.020 
AS 46.15.040

11 AAC 93.060. WATER RIGHTS ON STATE 
LEASED LAND. At the petition o f a lessee o f 
state land, water required for the use and enjoy­
ment o f the leasehold may be appropriated and 
reserved for the lessee’ s use. The lessee shall 
comply with the provisions o f secs. 40 — 140 o f 
this chapter in securing the appropriation. The 
appropriation will be for the benefit o f the 
leased land. Upon termination o f the lease, the 
water right will be cor-jdered intentionally

abandoned and will revert to the state, unless 
the lessee exercises 2 preference right to pur­
chase the land or unless the commissioner grants 
an extension o f the water right beyond the lease 
term for good cause shown. The water rights 
thus granted must be consistent with the provi­
sions o f the lease itself, this chapter, and AS 
46.15. (Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.040

11 AAC 93.070. DEPARTMENTAL INVES­
TIGATIONS. Upon receipt o f an application, 
the commissioner will, in his discrection, investi­
gate the proposed works, the source o f the 
water, and other uses or demands for water 
within the area, to determine whether there is a 
substantial possibility that the water rights o f 
other persons or the public interest will be ad­
versely affected or impaired by the proposed ap­
propriation. Failure o f the applicant to cooper­
ate in the investigation will result in rejection 
o f the application. (E ff. 12/29/79. Reg. 72)

Authority: AS 46.15.020 
AS 46.15.080 
AS 46.15.250

11 AAC 93.080. NOTICE. The commissioner 
will provide notice according to the following 
procedure:

(1) The applicant will be provided with a pre­
pared request for publication which must be 
submitted to a newspaper o f general distribution 
in the vicinity in which the water is to be appro­
priated. The applicant shall pay the newspaper 
for the cost o f publication.

(2 ) Where there is no newspaper o f general 
circulation in the vicinity, the commissioner will 
post notice for a period o f 15 days in a public 
place near the site o f the proposed appropria­
tion.

(3 ) No later than 10 days after publication o f 
notice under (1 ) o f this section or posting public 
notice under (2) o f  this section, the commis­
sioner will serve individual notice on prior ap- 
propriators who are taking from the same 
source.

(41 An affidavit o f Dublication or other proof
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o f notice must appear in the applicant’s case file.
/r' rr m nenn n - - "rn \\i* 11. k-i-PjiJ, i\wg.

Authority: AS 46.15.020 
AS 46.15.070

11 AAC 93.090. OBJECTIONS, (a) I f  no 
written objection is received from any person 
within 15 days following the publication, post­
ing, or service o f notice, the commissioner will 
proceed with adjudication o f the application.
(b) All timely objections will be considered 

by the commissioner and each will receive a 
written response after the close o f 'he objec­
tion period.
(c) The commissioner will, in his discretion, 

consider objections that are mailed after the 
close o f the objection period in adjudication o f 
the application. (Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.070

11 AAC 93.100. EXEMPTIONS TO NOTICE. 
An application to appropriate no more than 
1000 gallons o f water per day for single family 
domestic purposes is exempt from the notice 
provisions o f sec. 80 o f this chapter. However, if. 
areas where the total amount o f water available 
appears to the department to be limited with 
respect to the number o f potential users o f the 
same source, or upon the request o f  a munici­
pality as defined by AS 29, the commissioner 
will, in his discretion, require public notice as 
provided by sec. 80 o f this chapter. (E ff. 
12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46 .15 .070 (0

11 AAC 93.110. HEARINGS, (a) I f  any objec­
tions are received during the objection period, 
the commissioner will, in his discretion, hold a 
hearing on the objections. After the close o f the 
objection period, the commissioner will decide 
whether a hearing will be held.
(b) The commissioner will, in his discretion, 

hold a hearing to acquire additional informa­
tion on an application if he determines that the 
water rights o f prior appropriators or the public 
interest may be adversely affected o r i f  he de-
♦ m o r  f ^ > r m  i f  r » * n n i / JI L i  J l i u i V i i  u u U l i i w t l O i  l u a v i i i . u w O l i  4 vs i v O U i i V a U  t v

rule on the application.

(c) The hearing will be public and a record will
• • / n r r  % s  i s n  i**n  r»  t  f  ,  o  M  « i n s
Oc Kept. ^Cii. i g. aili ?/ii/oj,

Reg. 87)
Authority: AS 46.15 .020

AS 46.15.133(c )
11 AAC 93.120. ISSUANCE OF A PERMIT 

TO APPROPRIATE WATER, (a) The commis­
sioner will issue a permit to appropriate water i f  
he finds that the appropriation meets the re­
quirements o f AS 46.15.080. The permit will be 
issued for a period o f time the commissioner 
considers adequate to finish construction and 
begin using the water. The permit may be ex­
tended for good cause shown.
(b) The commissioner will, in his discretion, 

issue a permit subject to conditions he con­
siders necessary to protect the public interest. 
The conditions may include, but are not limited 
to, the following:

(1 ) the condition that no certificate will be 
issued until p roof o f the acquisition o f  adequate 
easements or other means necessary fo r comple­
tion o f the appropriation is presented to the 
commissioner;

(2 ) conditions that reserve a sufficient quan­
tity o f water at a specific point on a stream or 
body o f water, or in a specified stretch o f 
stream, throughout the year or for specified 
times o f the year, to achieve any o f  the follow­
ing purposes:

tat,
(A ) protection o f fish and wildlife habi-
►

(B ) recreational purposes,
(C) navigation,
(D ) sanitation and water quality,
(E ) protection o f prior appropriators,

and
(F ) any other purpose o f  substantial 

public interest;
(3 ) conditions that ensure that the proposed 

means o f diversion or construction are adequate, 
including the requirement o f adequate ease­
ments or other means necessary for completion
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o f (he appropriation, the specification o f engin­
eering uTili uCSigjt oia.idaruS. approved iccaticn 
o f take points, or approved location o f  points 
o f return flow.
(c) Nothing in this section constitutes a waiver 

o f the responsibility o f the applicant to secure 
the appropriate additional state, federal, or local 
regulatory permits or licenses. (E ff. 12/29/79, 
Reg. 72)
Authority: AS 46.15.310 AS 46 .15 .080

AS 46.15.020 AS 46.15 .100
11 AAC 93.130. ISSUANCE OF A CERTIFI­

CATE OF APPROPRIATION OF WATER. 
The commissioner will issue a certificate o f 
appropriation to the permit holder i f

(1 ) the permit holder has shown that the 
means necessary fo r the taking o f water have 
been developed and the permit holder is bene­
ficially using the amount o f  water to be certifi­
cated; and

(2 ) the permit holder has substantially com­
plied with all permit conditions. (E ff. 12/29/79, 
Reg. 72)

Authority: AS 46 .15 .010 
AS 46.15 .020 
AS 46.15.120

11 AAC 93.140. WATER WELL STAND­
ARDS. (a) For each drilled, jetted, or augered 
well constructed, the water well contractor shall 
file a report within 45 days after completion 
with both the property owner and the commis­
sioner. The report must contain the following in­
formation: the location o f the well, an accurate 
log o f the soil and rock formations encountered 
and the depths at which the formations occur, 
the depth o f the casing, the depth o f any grout­
ing, the depth o f any screens, the total depth o f 
the well, the static water level, the well yield and 
the results o f any pump test that may have been 
conducted. I f  the water well contractor installs 
a pump at the time o f construction, the report 
must also include the depth o f the pump intake 
and the rated pump capacity at that depth.
(b) When the drill rig is removed from the well 

site, the well must be sealed with a watertight 
or a sanitary seal and a port provided to allow 
for monitoring o f  the static water level in the

well. At the well owner’s request, the commis­
sioner will. ir. hi: discretion, grant a written 
waiver o f the monitoring port requirement o f 
this provision.
(c) Hand-dug wells that are permanently 

abandoned must be filled to a point 12 inches 
above the existing ground level with well-com­
pacted impermeable material.
(d ) All wells, other than hand-dug wells, that 

are permanently abandoned must be cut o f f  at 
or below existing ground level and sealed with 
concrete or other watertight material to a point 
above the static water level. The well must be 
sealed at or below ground level by means o f 
welding a 0.25 inch thick plate to the top o f 
the casing or by sealing the well at the surface 
with a concrete plug.

(e) I f  the commissioner finds that an en­
counter o f oil, gas, or other hazardous sub­
stance is likely to result from well drilling, the 
provisions o f AS 31 -05.030(g) apply.

( 0  The commissioner will notify the Deoart- 
ment o f Environmental Conservation o f any per­
manently abandoned well that may contaminate 
a public water system under the provisions o f 
18 AAC 80. (Eff. 12/29/79, Reg. 72)

Authority: AS 38.05.020
AS 38.05.035(a)(9 )(C ) 
AS 41.08.020(b)(4)
AS 41.08.035 
AS 46.15.020

11 AAC 93.141. APPLICATION FOR A RE­
SERVATION OF WATER. The state, an agency 
or political subdivision o f the state, an agency 
o f the United States, or a person may apply for 
a reservation o f water for

(1 ) “ protection o f fish and wildlife habitat, 
migration and propagation,”  which means the 
quantity or level o f water necessary to maintain 
suitable habitat conditions for the various life 
stages o f fish, other aquatic organisms, and wild­
life, including waterfowl and mammals and their 
habitat including water quality, depth, velocity 
and temperature, substrate, or streamside vege­
tation;
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(2 ) "recreation and park purposes.”  which 
me?i' the quantity or level o f water necessary 
to maintain suitable conditions for contact and 
secondary recreation, including wading, swim­
ming, fishing, boating, or hunting, or for park 
purposes, including scenic, natural, historic, or 
cultural values:

(3 ) “ navigation and transportation pur­
poses," which means the quantity or level o f 
water necessary to maintain sufficient width and 
depth to allow vehicles, including boats or float 
planes, or tracked or wheeled vehicles during the 
winter, to travel on or through a stream or water 
oody:and

(4 ) “ sanitary and water quality purposes,”  
which means the quantity or level o f water 
necessary to attain and maintain water quality 
standards under 18 AAC 70 or, where applicable, 
drinking water standards under 18 AAC 80, or 
to maintain the natural balance in water quality 
conditions. (E ff. 9/11/83, Reg. 87)

Authority: AS 46.15.020 
AS 46.15.145

11 AAC 93.142. CONTENT OF APPLICA­
TION. (a) Application fo ra reservation o f water 
must be made to the department on a form pro­
vided by the department. The form must be 
completed in accordance with the instructions 
furnished by the department to the applicant.
(b) Each application must
( ! )  identify the purpose o f the proposed re­

servation;
(2 ) identify the name o f the stream or water 

body in which water is proposed to be reserved, 
and locate the proposed reservation on a United 
States Geological Survey map o f 1:63,360 scale 
(or o f 1:250.000 scale if 1:63,360 scale is un­
available for the area) identified by section, 
township, range, meridian, and river mile index 
if available, showing either the point on a water 
body or tv'o points on a stream between which 
the proposed reservation is being requested;

(3 ) explain what need exists for the pro­
posed reservation, including reasons why the re­
servation is being requested;

(4 ) quantify the water requested to be re­
ceived, as follows:

(A ) to maintain a specified instream 
flow rate, the quantity must be measured in 
cubic feet per second; or

(B ) to maintain a specified level o f sur­
face water, the quantity must be measured in 
cubic feet, acre feet, or an elevation relative 
to a permanent bench mark;
(5) specify the daily duration and months o f 

the year during which the reservation is pro­
posed;

(6 ) identify and explain the methodology 
used to quantify the proposed reservation:

(7 ) identify physical, biological, water chem­
istry, and socio-economic data substantiating 
the need for and the quantity o f water requested 
for the proposed reservation: and

(8 ) be accompanied by the application fee 
prescribed by 11 AAC 05.010.
(c) At the applicant’s request, the department 

will provide assistance in filling out the applica­
tion. (E ff. 9/11/83. Reg. 37:am 1/1/86. Reg. 96) 
Authority: AS 46 .15 .020 AS 46.15.080

AS 46 .15 .040 AS 46.15.145
11 AAC 93.143. INCOMPLETE APPLICA­

TIONS. (a) An application that does not sub­
stantially comply with the requirements o f 11 
AAC 93.142 will not be accepted by the depart­
ment fo r filing.
(b) The commissioner will, in his discretion, 

require an applicant whose application is in com­
pliance with the requirements o f 11 AAC 
93.142 and has been accepted for filing to pro­
vide additional information if, during the adjudi­
cation process under 11 AAC 93.145, the com­
missioner determines that the application fails 
to clearly present or sufficiently document the 
proposed reservation. The commissioner will 
identify the areas o f  deficiency, and the appli­
cant will be given 60 days in which to submit 
supplemental information, unless a longer period 
o f time is agreed upon by the applicant and tha 
commissioner. An applicant’s failure to submit 
the additional information within the time
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required is grounds fo r rejecting the applica­
tion. (Eff. 9/11/83, Keg. 67)

Authority: AS 46.15.020 
AS 46.15.040 
AS 46.15.145

11 AAC 93.144. DEPARTMENTAL INVESTI­
GATIONS. (a) Upon receipt o f  an application 
for reservation o f water, the commissioner will 
in his discretion, investigate any aspect o f the 
application before making a decision regarding 
the application.
(b) An applicant’s failure to reasonably co­

operate. financially and by participation, in an 
investigation, including acquiring and presenting 
any requested additional data and information 
may result in rejection o f the application. (E ff. 
9/11/83, Reg. 87)

Authority: AS 46.15.020 
AS 46.15.145 
AS 46.15.250

11 AAC 93.145. ADJUDICATION OF APPLI­
CATIONS. (a) jNotice o f an application for a 
reservation o f water will be provided in accord­
ance with AS 46.15.133 and 11 AAC 93.080. 
In addition, the commissioner will provide 
notice to the Alaska regional offices o f the 
United States Department o f the Interior and 
Department o f Agriculture, Forest Service, the 
Alaska Departments o f Fish and Game and 
Environmental Conservation, and to any local 
government in whose jurisdiction the proposed 
reservation o f water would occur, as well as to 
any other interested party who has filed a 
request with the department to receive notice.
(b) Timely objection received following notice 

o f an application fo r a reservation o f water will 
be considered in accordance with 11 AAC 
93.090.
(c) Hearing regarding an application for a 

reservation o f water will be held in accord­
ance with AS 46.15.133 and 11 AAC 93.110.
(d) The commissioner’s decision to grant, con­

ditionally grant, or deny an application for a 
reservation o f water will be summarized by 
written findings o f fact and conclusions o f law, 
including justification o f any special conditions 
to which the reservation is subject. In deter­
mining whether the proposed appropriation is

in the public interest, the commissioner will 
consider the criteria set out in AS 46.15.080(b). 
(E ff. 9/11/83, Reg. 87)
Authority: AS 46.15.020 AS 46.15.133

AS 46 .15.080(b) AS 46.15.145
11 AAC 93.146. ISSUANCE OF A CER­

TIFICATE OF RESERVATION OF WATER
(a) The commissioner will issue a certificate o f 
reservation o f water i f  he finds that the reserva­
tion meets the requirements o f AS 46.15.145.
(b) A certificate o f reservation will be issued 

to the applicant, i f  it is issued. The applicant is 
responsible for compliance with the conditions 
o f the certificate o f reservation.
(c) A certificate o f reservation will contain the 

following conditions:
(1 ) the certificate o f reservation may not be 

voluntarily abandoned, conveyed, transferred, 
assigned, or converted to another use, in whole 
or in part, unless required as a result o f review 
under 11 AAC 93.147; and

(2 ) the certificate o f reservation does not au­
thorize the certificate holder o r any other 
person to prevent access to, on, or through the 
water reserved by the certificate o r to prohibit 
the use o f the reserved water for other com­
patible purposes set out in AS 46.15.145(a).
(d) The certificate o f reservation will state any 

additional terms or conditions the commissioner 
considers necessary to protect the prior valid 
rights o f other appropriators and the public 
interest. The conditions may include the follow­
ing:

(1 ) measuring devices o f a type and at a loca­
tion approved by the commissioner must be in­
stalled and maintained to monitor and report on 
the reserved instream flow or level o f water; and

(2 ) the reservation will be reviewed by the 
commissioner within a specified period o f time, 
if sooner than the 10 year review under 11 AAC 
93.147.
(e) The priority o f a reservation o f water is

H p t f i r r v i i n r  a T + a  a T  a — Ca nU L k U i i u i t v u  uw w i  w a v  u a i w  v/i u | / j / i 4 W U k 4 W i l  t U j  L i l t
reservation o f water or the date o f a federal re­
servation o f water.
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( 0  Nothing in this section constitutes a waiver 
o f the responsibility o f the applicant to secure 
any appropriate state, federal, o r local regula­
tory permits or licenses with regard to the 
stream or water body affected. (E ff. 9/11/83, 
Reg 87)
Authority: AS 46.15.010 AS 46.15.120

AS 46.15.020 AS 46.15.145
AS 46.15.080(b)

11 AAC 93.147. REVIEW OF RESERVA­
TION OF WATER, (a) The commissioner will 
review a reservation o f water at least once each 
10 years from the date o f issuance o f the certifi­
cate o f reservation. The commissioner will in 
his discretion, review a reservation o f water in 
fewer than ten years i f  circumstances warrant a 
review. These circumstances may include

(1 ) a condition on the certificate o f reserva­
tion requiring an earlier review, under 11 AAC 
93.145(d )(2 );

(2 ) a significant change affecting the water 
resource;

(3 ) a subsequent application for an appro­
priation o f water requesting more water than is 
available to both maintain the reservation o f 
water and grant the application and protesting 
the justification for the reservation o f water; or

(4 ) a written request by the certificate holder 
to the department, seeking authority to 
abandon, convey, transfer, assign, or convert the 
certificate o f reservation to another use.
(b) Upon review o f a reservation o f water, the 

commissioner will determine
(1 ) i f  the purpose for the reservation still 

applies;
(2 ) i f  the need for the reservation still exists;
(3 ) the effects o f the reservation on prior 

appropriators;
( ! )  the effects o f the reservation on the 

public interest;
(5 ) if a beneficial use o f the water not 

previously considered has been proposed;

(6 ) i f  additional physical, biological, water 
chemistry, and socio-economic data or reports 
concerning the reservation are available;

(7 ) i f  the quantity o r level o f  water reserved 
is adequate for the purposes o f the reservation;

(8 ) i f  the daily duration and months o f the 
year o f the reservation still apply; and

(9 ) i f  additional research, data collection, and 
analysis should be conducted, or different 
methodologies emplQyed fo r reviewing the 
reservation.
(c) The commissioner will in his discretion, 

require that additional research, data collection, 
and analysis be conducted or different methods 
used for reviewing the reservation o f water. 
Costs o f conducting additional research, data 
collection, and analysis, and o f  using different 
methodology will be borne by the protestant if 
a protest regarding the reservation has been filed 
with the department. In other cases, these costs 
will be borne by the certificate holder.
(d) The commissioner will provide written 

notice, as provided in 11 AAC 93.145(a), o f a 
review o f a reservation o f  water to solicit infor­
mation which may be pertinent to the review.
(e) In accordance with the procedural require­

ments o f 11 AAC 93.940, the commissioner will 
determine whether the purpose for the reserva­
tion o f water and his original findings o f fact in 
granting the reservation have been significantly 
altered by subsequent events. I f  the purpose o f 
the reservation or all or part o f his findings in 
granting the reservation no longer apply to the 
reservation, he will, in his discretion, amend the 
certificate o f reservation or revoke all or part o f 
it in accordance with AS 46.15.140(b) and 11 
AAC 93.940. The commissioner’s final decision 
to amend or revoke all o r part o f  a certificate o f 
reservation will be summarized by written find­
ings o f fact and conclusions o f law. (Eff. 
9/11/83, Reg. 87)
Authority: AS 46.15.020 AS 46.15.145

AS 46.15.140 AS 46.15.250
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ARTICLE 3.
DAM SAFETY AND CONSTRUCTION

Section
150. Dam safety
160. General requirements
165. Dam measurement
170. Construction o f large dams
180. Construction o f medium-sized dams
190. Construction o f small dams
200. (Repealed)
11 AAC 93.150. DAM SAFETY. Sections 

150 -  200 o f this chapter do not in any way 
limit or restrict the amount or character o f data 
that may be required by the commissioner from 
the owner o f  any dam, whether new or existing, 
for the administration o f AS 46.15. (Eff. 
2/8/67, Reg. 23; am 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.080

AS 46.15.040 AS 46.15.135
AS 46.15.060 AS 46.15.180
AS 46 .15 .070 (f)

11 AAC 93.160. GENERAL REQUIRE­
MENTS. (a) No person may begin the construc­
tion, enlargement, alteration, or repair o f  a dam 
10 feet or more in height, or storing 50 acre-feet 
or more o f  water, without first submitting an 
application on a form provided by the commis­
sioner, submitting plans as required by this sec­
tion, paying the fees required by sec. 200 o f this 
chapter, and receiving a certificate o f approval 
for the proposed work. “ Alteration or repair”  
means only an alteration or repair that directly 
affects the safety o f the dam o r reservoir and 
does not mean routine maintenance.
(b) Plans must be prepared on a good grade o f 

scale-stable tracing material. Tracings must be 
reproducible by standard duplicating processes. 
Plans and drawings must be o f  sufficiently large 
scale and must have enough views with suitable 
dimensions to allow for complete review and 
analysis o f the proposed project. After reviewing 
the information, the commissioner will notify 
the applicant in writing whether or not changes 
must be made.
(c) Plans must include the following:
( I )  plans for a water measuring device iiiai is 

capable o f accurately measuring the total flow

o f the stream below the reservoir or the rate o f 
discharge at the outlet works:

(2 ) a topographic map o f  the dam site show­
ing the location o f the proposed dam by town­
ship, range, section, and quarter section, and the 
location o f the spillway, outlet works, borings, 
test pits, and material pits;

(3 ) a profile along the dam axis showing the 
locations, elevations, and depths o f borings or 
test pits, including logs o f any bore holes or test 
pits: and

(4 ) a maximum cross-section o f the dam 
showing elevation and width o f crest, slopes o f 
upstream and downstream faces, thickness of 
erosion control structures, location o f cutoff 
and bonding trenches, and elevations, size, and 
type o f outlet conduit, valves, and operating 
mechanism. (Eff. 12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.100

AS 46.15.080 AS 46.15.180
11 AAC 93.165. DAM MEASUREMENT. The 

height o f a dam is measured as the vertical dis­
tance from the natural bed o f the watercourse o f 
the downstream toe o f the barrier, as deter­
mined by the commissioner, or from the lowest 
elevation o f the outside limit o f the barrier, if it 
is not across a watercourse, to the maximum 
storage elevation. (E ff. 12/29/79, Reg. 72 )

Authority: AS 46.15.020

11-324.3



Register 96. January 1986 N A T U R A L  R E S O U R C E S 11 A A C  93.170

11 A A C  93.180

11 AAC 93.170. CONSTRUCTION OF 
LARUE DAMS, (a) This section applies to large 
dams, which are dams that are twenty feet or 
more in height or have a storage capacity o f  100 
acre-feet or more.
(b) The following information must be sub­

mitted along with the plans and specifications 
required under sec. 160 o f this chapter:

(1 ) formulas and assumptions used in the de­
sign criteria, test results, and detailed construc­
tion specifications:

(2 ) hydrologic data used in the development 
o f flood forecasting for the drainage area;

(3 ) a physical analysis and a permeability 
analysis o f the materials used in the embank­
ment and a stability analysis o f the structure;

(4 ) an evaluation o f earthquake effects in 
seismic zones III and IV (see the U.S. Army 
Corps o f Engineers’ publication TM 5-809-10/ 
NAVFCA P-335/AFM 88-3, Chapter 13, April 
73);

(5 ) a complete seepage analysis;
(6 ) the type, location, and sizing o f  the out­

let works;
(7 ) the type, location, and records o f  the 

hydrometeorological gauges appurtenant to the 
project;

(8 ) foundation data and information on 
geological features, including logs o f borings, 
geologic maps, profiles, and cross-sections and 
reports o f foundation stability; and

(9) detailed drawings o f the spillway, includ­
ing a curve showing discharge in cubic feet per 
second versus gauge height o f the reservoir 
storage pool level, the formulas used in making 
the curve, detailed plans o f the spillway struc­
ture, cross-sections o f the channel leading to and 
from the spillway, and the spillway profile.
(c) All specifications submitted must include 

provisions, acceptable to the commissioner, fo r 
adequate supervision by a registered professional 
engineer during the period o f construction. The 
supervising engineer shall devise a schedule o f

incremental inspections and submit his findings 
in writing to the commissioner within 15 days 
after each inspection.
(d ) In addition to the review o f the dam con­

struction plans required under sec. 160 o f this 
chapter and (b) and (c) o f this section, the work 
in progress must be inspected before placing any 
fill material following clearing and excavation o f 
the foundation, before placing backfill around 
the outlet conduit following installation o f the 
conduit, before beginning to store water follow­
ing completion o f construction and at such 
other times as determined necessary by the 
commissioner. (E ff. 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.100

AS 46.15.080 AS 46.15.180
11 AAC 93.180. CONSTRUCTION OF ME­

DIUM-SIZED DAMS, (a) This section applies 
to medium-sized dams, which are dams that are 
at least 10 feet in height but less than 20 feet in 
height, or have a storage capacity o f at least 50 
acre-feet but less than 100 acre-feet.
(b) The requirements o f this section are in 

addition to those in sec. 160 o f this chapter.
(c) Before approving the proposed work, the 

commissioner will; in his discretion, require 
the applicant to submit any o f the plans or 
drawings listed in sec. 170(b)(9) o f this chapter.
(d ) The analysis and construction require­

ments for large dams under sec. 170(b)(1) —
(8 ) and (c) o f this chapter are recommended, 
but not required, fo r medium-sized dams.
(e) In addition to the review o f the dam con­

struction plans required under sec. 160 o f  this 
chapter and this section, the work in progress 
must be inspected before placing any fill 
material following clearing and excavation o f the 
foundation, before placing backfill around the 
outlet conduit following installation o f the con­
duit, before beginning to store water following 
completion o f construction, and at other times 
determined necessary by the commissioner. (E ff. 
12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.180

AS 46.15.080 AS 46.15.250
AS 46. i 5.100
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11 AAC 93.190. CONSTRUCTION OF 
SMa LL DAMS, inis section applies to smail 
dams, which are dams under 10 feet in height 
and having a storage capacity o f  less than 50 
acre-feet. No additional permit or approval 
from the commissioner is needed to construct 
a small dam as long as such authorization al­
ready is included in a permit or certificate to ap­
propriate water issued under sec. 120 or 130 o f 
this chapter. (E ff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.180

11 AAC 93.200. FEE FOR DAM CONSTRUC­
TION PERMIT. Repealed 1/1/86.

ARTICLE 4.
TEMPORARY WATER USE

Section
210. Temporary water use
220. Simplified procedure to appropriate
11 AAC 93.210. TEMPORARY WATER USE.

(a) Simplified procedures to authorize the tem­
porary use o f water, as provided in sec. 220 o f 
this chapter, will be followed if the use o f water 
continues for less than two consecutive years 
and the water applied for is not otherwise appro­
priated.
(b) No water right or priority is established by 

a temporary water use permit issued under sec. 
220 o f  this chapter. Water so used is subject to 
appropriation by others. (E ff. 2/8/67, Reg. 23; 
am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15 .040 
AS 46 .15 .070 (f)

11 AAC 93.220. SIMPLIFIED PROCEDURE 
TO APPROPRIATE, (a) Application fo r a tem­
porary water use permit must be made on a 
form provided by the commissioner.
(b ) An application must include
(1 ) the filing fee as set out in the fee schedule 

prepared by the commissioner;
(2 ) a map indicating the location o f  the 

property, the take point, and the point o f  use.
(c) The commissioner will notify the Alaska 

Departments o f Fish and Game and Environ­
mental Conservation o f a proposed temporary 
appropriation. At the applicant’s expense, the 
commissioner will, in his discretion, give addi­
tional notice by posting or by publication in 
the local newspaper i f  the proposed appropria­
tion is likely to affect the water rights o f  other 
persons or the public interest.
(d ) The commissioner will, in his discretion, 

consider any pertinent information in deciding 
whether to issue or deny a temporary water use 
permit. The reason for the decision will be fur­
nished to any peiaun who h> uciiicu a temporary 
water use permit and to any person who has 
filed an objection.
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(e) A temporary water use permit will, in his 
discretion, be issued subject tc conditions, 
including suspension or termination, which he 
considers necessary to protect the water rights 
o f other persons or the public interest.
( f )  Denial o f an application under this section 

does not preclude the applicant from applying 
for a permit under sec. 40 o f this chapter. 
(E ff. 12/29/79, Reg. 72 )
Authority: AS 46.15.020 AS 46.15 .070(f)

AS 46.15.040 AS 46.25.100
ARTICLE 5.

PREFERRED USE
Section
230. Preferred use status 
240. Application for preferred use status 
250. Commissioner’s decision on prefened 

use status
260. Issuance o f a permit to appropriate for 

preferred use
11 AAC 93.230. PREFERRED USE STATUS. 

Preferred use status allows the use o f water for 
a preferred use when adequate water is not 
available from the same source to supply all law­
ful appropriators. (E ff. 2/8/67, Reg. 23; am 
12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.150

11 AAC 93.240. APPLICATION FOR PRE­
FERRED USE STATUS. An applicant for pre­
ferred use status shall provide the commis­
sioner written evidence that establishes, to the 
satisfaction o f the commissioner, that

(1) the use o f  water is for a public water 
utility which serves the general public as defined 
by AS 42 .05 .701(2)(A ) and AS 42.05.701(5);

(2 ) the available water supply is or will be 
inadequate in quantity to satisfy the needs o f 
the applicant; and

(3 ) water conservation measures are or will 
be employed to minimize damages to prior 
appropriators as a result o f preferred use status. 
(E ff. 2/8/67, Reg. 23; am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.150

11 AAC 93.250. COMMISSIONER’S DECI­
SION ON PREFERRED USE STATUS, (a) ! f  
the commissioner determines that additional 
information is required to rule on an applica­
tion, he will, in his discretion, require the sub­
mission o f  additional evidence, hold hearings, or 
provide fo r investigative studies.
(b ) Denial o f an application for preferred use 

status does not preclude the applicant from 
applying fo r other water rights under secs. 40 — 
140 o f  this chapter. (E ff. 2/8/67, Reg. 23; am 
12/29/79, Reg. 72 )
Authority: AS 46.15.020 AS 46.15.090

AS 46.15.040 AS 46.15.135
AS 46.15.060 AS 46.15.150
AS 46 .15 .070 (0  AS 46.15.180

11 AAC 93.260. ISSUANCE OF A PERMIT 
TO APPROPRIATE FOR PREFERRED USE.
(a) I f  the commissioner grants an applicant pre­
ferred use status under sec. 250 o f this chapter, 
the commissioner will issue a permit to appropri­
ate fo r preferred use when

(1 ) notice has been given under sec. 80 o f 
this chapter; and

(2 ) the applicant has submitted to the com- 
issioner either certified copies o f any compensa­
tion agreements or any court orders directing 
the payment o f compensation.
(b ) I f  there are no compensation agreements 

or orders and i f  scarce water conditions have re­
sulted in the need for immediate action, the 
commissioner will

(1 ) order the posting o f a bond by the appli­
cant in an amount considered necessary to com­
pensate prior lawful appropriators o f record for 
damages sustained as the result o f the realloca­
tion; and

(2 ) order reallocation o f available water 
among all users; these orders will continue in 
effect until an agreement on compensation is 
arrived at as provided in (a) o f this section or 
until the scarce water condition is over. (Eff. 
2/8/67 , Reg. 23; am 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.150
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ARTICLE 6. 
ENFORCEMENT

Section
270. Enforcement 
280. Emergency actions 
290. Commissioner’s orders
11 AAC 93.270. ENFORCEMENT. A viola­

tion o f a provision o f this chapter, a lawful order 
o f the commissioner issued under this chapter or 
AS 46.15, or a term or condition o f a permit or 
certificate issued under this chapter is subject to 
corrective action under secs. 280 -  290 o f this 
chapter. (E ff. 12/29/79, Reg. 72)
Authority: AS 46.15.020 AS 46.15.180

AS 46.15.100 AS 46.15.250
11 AAC 93.280. EMERGENCY ACTIONS,

(a) I f  the commissioner finds that a person is 
causing, engaging in, or maintaining a condition 
or activity that involves the use o f a water re­
source and that presents an imminent or present 
danger to the health, safety or welfare o f the 
people o f the state, or with the exception o f 
changes in water quality, to the resource itself, 
the commissioner will, in his discretion

(1 ) order the person immediately to dis­
continue, abate, or alleviate the condition or 
activity; or

(2 ) take any other action considered neces­
sary to alleviate the emergency.
(b) The owner o f the property or the operator 

o f the improvement or other condition that 
causes the emergency may be held liable fo r the 
costs associated with remedial action taken 
under this section, including the cost o f any 
work done to make safe a water use structure or 
its appurtenances. I f  the person fails to make 
payment within 90 days, costs may be recovered 
by the state from the person in an action in 
superior court. (E ff. 12/29/79, Reg. 72) 
Authority: AS 46.15.020 AS 46.15.180

AS 46.15.080 AS 46.15.250
11 AAC 93.290. COMMISSIONER’S 

ORDERS, (a) in order to protect the public 
interest the commissioner will, in his discretion, 
after notice and hearing, issue any o f the follow­
ing orders:

(1 ) an order prescribing construction and 
other engineering modifications o f wuiks oi 
structures but not waiving the responsibility o f 
the applicant to apply for and receive appro­
priate state or federal regulatory permits or 
licenses;

(2 ) a cease and desist order to any person 
who, by means including free-flowing wells or 
drainage into lower strata underground, wastes 
water without putting it to a beneficial use;

(3 ) a cease and desist order to any person 
substantially interfering with the appropriation 
o f water the right to which was granted under 
the provisions o f this chapter; and

(4 ) a cease and desist order to any person 
appropriating water without a permit, including 
uses exempted by 11 AAC 93.920, i f  the com­
missioner determines the unauthorized appro­
priation to be adversely affecting the right o f 
prior appropriators or the public interest.
(b ) I f  he considers it necessary to prevent or 

rectify a violation o f  this chapter, the commis­
sioner will obtain a court order authorizing him 
to seize or remove structures or works o f appro­
priation. (E ff. 12/29/79, Reg. 72; am 9/11/83, 
Reg. 87)
Authority: AS 46.15.010 AS 46.15.180

AS 46.15.020 AS 46.15.250
ARTICLE 7.
APPEALS

Section
300. Appeal to the commissioner
11 AAC 93.300. APPEAL TO THE COMMIS­

SIONER. (a) Any person who believes that he 
has been aggrieved by a delegated decision or 
order o f the commissioner may, within 30 days 
after the date that the decision or order was 
mailed or personally served, appeal to the com­
missioner for a modification or reversal o f the 
decision or order.
(b ) Before making a decision, the commis­

sioner may order the taking o f additional evi­
dence or the holding o f a hearing i f  he deter­
mines that more information is necessary to rule 
on the appeal or i f  the appellant requests permis­
sion to present further information. (E ff.
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2/8/67, Reg. 23; am 12/29/79, Reg. 72 ) 
Auihoiity: AS 46.15.020 AS 46.15.135

AS 46.15.070(e) AS 46.15 .180
ARTICLE 8.

GENERAL PROVISIONS
Section
910. Change o f address
920. Exemptions
930. Procedure for the change o f

appropriations
940. Procedure on abandonment and

forfeiture
950. Recording o f instruments
960. Disclaimer o f liability
970. Definitions

11 AAC 93.910. CHANGE OF ADDRESS.
(a) AH applicants, permit holders, and certifi- 
cate holders shall promptly notify the commis­
sioner o f any change o f mailing address. Failure 
by an applicant or permit holder to comply with 
this requirement is sufficient cause for discon­
tinuance o f the water appropriation procedure 
under secs. 40 — 140 o f this chapter and closure 
o f  the case file.
(b) Correspondence and notification sent 

under provisions o f this chapter will be sent to 
the last address on file with the commissioner. 
(E ff. 12/29/79, Reg. 72)

Authority: AS 46.15 .020 
AS 46.15 .070 
AS 46 .15 .120

I I  AAC 93.920. EXEMPTIONS. Any person 
using less than a significant amount o f  water as 
defined in sec. 970 o f this chapter is not guilty 
o f a misdemeanor for appropriating water with­
out a permit. However, any person using less 
than a significant amount o f  water acquires no 
water right or priority unless an application is 
filed and a permit or certificate is issued in 
accordance with secs. 40 — 140 o f  this chapter. 
Water used without a permit or certificate is 
subject to appropriation by others and the use 
o f  water without a water right is subject to cur­
tailment in order to supply water to lawful 
appropriators o f record. (E ff. 2 /8/67 , Reg. 23; 
am 12/29/79, Reg. 72)

Authority: AS 40 .15 .020 
AS 46.15.180

11 AAC 93.930. PROCEDURE FOR THE 
c Ha NGE O r APPROPRIATIONS, (a) Any 
person who desires to change an appropriation, 
including a change in the location o f  a take 
point, depth o f taking, nature o f use, or place o f 
use and the addition o f  take points, shall apply 
for permission to mai ; the change on a form 
available from the commissioner.
(b) In determining whether a proposed change 

will be approved, the commissioner will consider 
its effect on the water rights o f other persons 
and the public interest.
(c) The commissioner will, in his discretion, 

i f  he determines that the proposed change will 
not adversely affect the water rights o f other 
persons or the public interest, issue a temporary 
permit to make the change. I f  any person claim­
ing to be injured by the change files an objection 
within one year after the date the change was 
made, the commissioner will, in his discretion, i f  
it appears necessarv to protect the water rights 
o f other persons, or the public interest, tem­
porarily suspend the order permitting the 
change. After notice and hearing, the commis­
sioner will, in his discretion, confirm, modify, or 
rescind the order granting the permit. I f  no 
objection is filed within one year, the change 
will become permanent, and the commissioner 
will issue an amended permit or certificate to 
represent the water right as changed.
(d) The commissioner will, in his discretion, 

i f  he is uncertain as to the effect o f the pro­
posed change on the water rights o f other per­
sons or the public interest, give notice, receive 
objections, and hold a hearing as provided in 
secs. 80, 90, and 110 o f this chapter. The appli­
cation may be granted and the change allowed 
unless an objector shows that injury will occur 
to a valid water right, or unless the commis­
sioner finds that the proposed change will ad­
versely affect or impair the public interest, or 
that the appropriation proposed to be changed 
has been abandoned or forfeited. A change r, ■'y 
be granted in part or subjected to conditions .n 
order to avoid injury to the water rights o f 
other persons or the public interest. The com­
missioner will issue an amended permit or cer­
tificate to represent the water right as changed.
(E ff. 12/29/79, Reg. 72)

Authority: AS 46.15.020 
AS 46.15.160 
AS 46.15.185 
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11 AAC 93.940. PROCEDURE ON ABAN­
DONMENT AND FORFEITURE (a) I f  the 
commissioner has reason to believe that all or 
part o f an appropriation has been abandoned or 
forfeited, he will conduct a preliminary investi­
gation. I f  the investigation supports a finding 
that the beneficial use o f the water has been 
wholly or partially abandoned or forfeited, the 
certificate holder will be notified that the com­
missioner intends to cancel his certificate for 
nonuse to the extent o f the nonuse. The revoca­
tion notice will be sent by certified mail.
(b ) The holder has 60 days from the day the 

notice o f revocation was mailed to file objec­
tions to a preliminary determination o f nonuse. 
Upon receipt o f a timely filed objection from 
the holder, the commissioner will, in his discre­
tion, take additional evidence or hold a hearing 
before making a final determination. I f  no ob­
jections are filed within the time period, the 
determination becomes final.
(c) Based on all the evidence, the commis­

sioner will make a final determination after the 
close o f the response period or, i f  a hearing is 
held, after the close o f the hearing. The holder 
will be notified o f the decision by certified mail 
sent to the last known address on record with 
the division.
(d ) An appropriation that is found to be 

abandoned or forfeited under this section re­
verts to the state and the water becomes un­
appropriated. The commissioner will record 
any final determination or decision that declares 
an appropriation abandoned in whole or in part 
at the recorders’ office in the district where the 
appropriation was located. In addition, the com­
missioner will, in his discretion, secure a court 
order fo r the rer..oval o f the works o f appro­
priation.
(e) In order to implement this section the 

commissioner will, in his discretion, require a 
record o f use to be submitted on a specified 
regular basis. (E ff. 12/29/79, Reg. 72; am 
9/11/83, Reg. 87)

Authority: AS 46.15.020 
AS 46.15.140 
AS 46.15.160

11 AAC 93.950. RECORDING OF INSTRU­
MENTS. The holder o f a water right issued

under this chapter shall record his certificate in 
the recorder's office in the district where the 
appropriation is located to guarantee priority 
against adverse claimants. (E ff. 12/29/79, Reg. 
72; am 9/11/83, Reg. 87)

Authority: AS 46.15.020 
AS 46.15.160 
AS 46.15.170

11 AAC 93.960. DISCLAIMER OF LIABIL­
ITY. The State o f Alaska and the department, 
its agents, and employees are not liable for any 
claims arising out o f  activities conducted under a 
letter o f entry, permit, or certificate issued 
under this chapter by the holder or owner o f it 
or any third party. Neither this chapter nor any 
letter o f entry, permit, or certificate issued 
under it is intended as a waiver o f sovereign 
immunity. (Eff. 12/29/79, Reg. 72)

Authority: AS 46.15.010 
AS 46.15.020

11 AAC 93.970. DEFINITIONS. Unless the 
context indicates otherwise, in this chapter

(1 ) “ adjudication”  means the administrative 
determination o f the validity and amount o f a 
water right and includes the settlement o f con­
flicting claims among competing lawful water 
users o f record;

(2 ) “ certificate o f appropriation”  means an 
instrument granting the owner the right to ap­
propriate water, subject to the terms and condi­
tions contained in it;

(3 ) “ certificate o f approval”  means a certi­
ficate issued by the commissioner fo r the op­
eration o f a dam or reservoir and listing re­
strictions imposed by the commissioner;

(4 ) “ commissioner”  means the commissioner 
o f the Department o f Natural Resources or his 
delegate;

(5 ) “ dam”  means any artificial structure, to­
gether with appurtenant works, used for the 
purpose o f impounding water; no obstruction in 
a canal used to raise, lower, or divert water from 
it and no fill or structure determined by the 
commissioner to be designed primarily for high­
way or raiiroaa traffic is considered a dam;

11 A A C  93.940

11 A A C  93.970
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(6) “dam owner”  means any corporation 
(wiiciliei public, LOuueiaiivc or otherwise), 
company, individual, association of individuals, 
their lessees, trustees, or receivers appointed by 
a court or government agency that owns, con­
trols, operates, maintains, manages, or has 
initiated construction of a dam or reservoir;

(7) "declaration of appropriation" or “grand­
father right”  means a formal claim to a water 
right acquired by law before July I, 1966, in 
existence on that date, and liled with the de­
partment within the designated filing period;

(8) ‘department”  means the Department of 
Natural Resources;

(9) “division”  means the division o f forest, 
land, and water management within the De­
partment o f Natural Resources;

(10) “ground water” is any water, except 
capillary moisture, beneath the land surface or 
beneath the bed of a stream, lake, reservoir, or 
other body o f surface water within the bound­
aries of the state, whatever may be the geologic 
formation or structure in which the water 
stands, flows, percolates, or otherwise moves;

(11) “ permit to appropriate water”  means an 
instrument granting the holder the right, limited 
to a definite period of time and subject to the 
terms and conditions contained in it, to con­
struct works necessary to the appropriation of 
water and to establish a beneficial use;

(12) “priority” as between lawful appro- 
priators means that first in time is first in right;

(13) “public interest”  means public interest 
as determined by the criteria set out in AS 
46.15.080;

(14) “ significant amount of water” means 
any use of 5,000 or more gallons of water in a 
single day from i single source, or the regular 
daily or recurring seasonal use of 500 or more 
gallons of water per day for 10 days or more 
per year from a single source, or any water use 
that may adversely affect the water rights of 
other appropriators or the public interest;

(15) “ storage capacity” means the total 
storage capacity in acre-feet at the maximum 
water storage elevation;

(16) “ water storage elevation” means the 
maximum elevation of the water surface that 
can be obtained by the dam or reservoir without 
flow in the spillway;

(17) “well”  means an artificial opening or 
artificially altered natural opening more than 18 
feet in vertical depth below land surface, how­
ever made, by which ground water is sought or 
through which ground water flows under natural 
pressure or is artificially withdrawn, except that 
this definition does not include holes or shafts 
drilled or dug for the purpose of exploration or 
production of oil, gas, or valuable minerals un­
less the hole or shaft is actually used for the 
production of water;

(18) “ certificate of reservation”  means an 
instrument granting a reservation of water 
subject to the terms and conditions contained in 
it;

(19) “ instream flow” means an instantaneous 
flow rate of water through a stream during speci­
fied periods of time, from a designated location 
upstream to a designated location downstream, 
required to support an application to reserve 
water for one or more permissible purposes, as 
determined by an appropriate study;

(20) “reservation of water” means to appro­
priate water for maintaining a specified instream 
flow or level o f water at a specified point on a 
stream or water body or in a specified pan of a 
stream or water body for specified perioas of 
time and for one or more permissible purposes.

(21) ‘methodology” means the scientific or 
technical procedures used to quantify water;

(22) “water body”  means surface water in a 
depression of land, including intragravel water or 
sloughs, which is supplied from drainage, up- 
wellings, springs, or groundwater;

(23) “stream”  means any body of flowing 
water, including a river, creek, tributary, fork,
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11 A A C  94.010

and rivulet. (Eff. 2/8/67, Reg. 23; am 12/29/79, 
Reg. 72; am 9/11/83, Reg. 87)
Authority: AS 46.15.020 AS 46.15.133

AS 46.15.040 AS 46.15.145
AS 46.15.080

CHAPTER 94 
TRAPPING CABIN CONSTRUCTION 

PERMITS

Article
1. Applicant Qualifications

(11 AAC 94.010-11 AAC 94.030)
2. Conditions of Permit

(11 AAC 94.210—11 AAC 94.260)
3. Renewal and Termination

(11 AAC 94.310-11 AAC 94330)
4. General Provisions (11 AAC 94.410)

ARTICLE 1.
APPLICANT QUALIFICATIONS

Section
10. Application for permit
20. Cabin location
30. (Repealed)

11 AAC 94.010. APPLICATION FOR PER­
MIT. (a) Application for a trapping cabin con­
struction permit must be made on a form pro­
vided by the division and must include the 
following:

(1) a declaration that each o f up to three 
cabins is needed for the applicant’s operation of 
an established trapline;

(2) evidence that the applicant has a current, 
valid state trapping license;

(3) evidence o f the applicant’s regular use of 
the established trapline, such as tax returns 
or fur receipts showing previous income derived 
from trapping, or official records o f the Depart­
ment of Fish and Game, or signed statements by 
witnesses or officers o f the Department o f Fish 
and Game or the division of fish and wildlife 
protection o f the Department o f  Public Safety;

(4) identification of the established trapline 
and each cabin site on a United States Geologic 
Survey Map, 1:63360 scale or its equivalent;

(5) an agreement by the applicant to assume 
full responsibility for forest fire protection, the 
cabin structure and area within 150 feet of it, 
and full liability for any damages resulting from 
his negligence; and

(6) the notarized signature o f  the applicant.
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C o llu te ra l re fe rences . — 78 Am Ju r. 93 C J .S  , Waters, i t  I . 2. 6-14, 105, 94 
2d. Waters, 88 1-4. 76. C.J S . Walent, ( i  226-233

Sec. 46.15.010. Determination of water rights. The Department 
of Natural Resources shall determine and adjudicate rights in the 
waters of the state, und in its appropriation and distribution. I§ 1 ch 
60 SLA 1966)

N O TES  TO  D E C IS IO N 9

C ited in Paug-Vik, Inc. v. Warda Cove 
Packing Co., Sup. C l. Op. No. 2417 (F ile  
Nos. 6016, 61491, 633 P.2d 1015 (1981).

Sec. 46.15.020. Authority and duties of the commissioner, (a) 
The commissioner shall exercise all those powers and do alt those ucts 
necessary to carry out the provisions and objectives of this chapter. The 
commissioner may

(1) enter into contractual agreements necessary to curry out the 
provisions of this chapter including agreements with federal, state and 
local agencies;

(2) apply for, accept, administer and expend grants, gifts, and loans 
from the federal government and any other public or private sources for 
the purposes of this chapter, and adopt procedures and do acts not 
otherwise restricted by law which ure necessary to qualify the state to 
receive grants, gifts and loans;

(3) establish a division of water in the Department of Natural 
Resources and assign to that division the responsibility for carrying out 
the provisions of this chapter.

(b) The commissioner shall
(1) adopt procedural and substantive regulations to carry out the 

provisions of this chapter, taking into consideration the responsibilities 
of the Department of Environmental Conservation under AS 46.03 and 
the Department of Fish and Game under AS 16;

(2) keep u public record of all applications for permits and certif­
icates and other documents filed in his office; and shull record all 
permits and certificates and amendments and orders affecting them 
and shall index them in accordance with the source of the water and 
the name of the applicunt or appropriator;
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(3) cooperate with, assist, advise and coordinate plans wit1' the 
federal, Btate and local agencies in matters relating to the appiopria- 
tion, use, conservation, quality, disposal or control of waters and 
activities related thereto;

(4) prescribe feen or service charges for any public service rendered.
(§ 1 ch 50 SLA 1966; am 5 6 ch 104 SLA 1971; am § 60 ch 71 SLA 
1972)

Leg is la tive  h is to ry  re p o rt* . —  For 
report on ch. 71, SLA  1972 (HCSSB 363 
am I I) , see 1972 House Jou rna l, p. 098.

Article 2, Appropriation and Use of Water.
Section

30. Waters reserved to the people
40. Right to appropriate
50. P riority
60. Existing righia
65. Ueterminatiiin o f  existing rights
70. (Transferred)
BO. C rite ria fo r issuance o f  perm it
90. Preference in granting permits
100. Terms o f permit
110. Time for com tructinn and completion
120. Certificates
130. [Transferred.
133. Notices; objections

C o lla te ra l re fe ren ce* . —  78 Am. Ju r. 
2d. Waters. (9  3, 61-68, 76-96, 146-163, 
176-187, 195-222, J29-372.

93 C .J.S ., W a te ri, S i 167-205; 94 C .J.S., 
W aters, SS 226-23:1.

R ight to drain surface water into nat­
ural watercourse. 18 ALU 1262.

Rights and reme lies an to chattels cast 
upon riparian land 41 ALR 1016.

Riparian rights in ponds by receding 
water pf stream. Be A LR  1166.

Constitutionality o f Btatutes affecting 
riparian rights. 66 ALR 177.

Damages in em inent domain as affected 
by actual or poten:iul value o f  riparian  
rights in connection with other property. 63 ALR 796.

Du ly o f lower laod to receive surface 
water diverted to upper land by artific ia l 
conditions outside o f both tract.*. 72 ALR 
344.

Whul constitutes nutura l drainway or 
watercourse for flov o f  surface water. 81 
ALR 262.

Constitutionality i f  statutes re lating to 
surface water. 86  ALR 46h.

Section

136. (Transferred!
140. Abandonment, forfeiture, and 

reversion o f appropriation*
146. Reservation o f  water
147. (Transferred)
160. P referred use
160. T ransfer and change o f appropria­

tion*
170. Eifect o f  recording 
176. Term ination o f permit fo r violation 
180. Crimes 
185. Appeals

Right to injunction to protect water 
rights as affected by fact that party 
seeking injunction contemplates no imme­
diate uso o f rights, or by doctrine o f 
comparative in ju ry . 106 ALR 687.

L iability o f private persons o r corpora­
tions draining into sewer maintained by 
municipality or other public body for dam­
ages to riparian owners or others. 107 A LR  
1192.

Agreement in respect o f  water rights in 
stream as creating a mere personal obli­
gation, covenant running with the land, o r 
an easement. 127 ALR 836.

Obstruction o r diversion of, o r  other 
interference with, Row o f surface water as 
taking or damaging property within 
constitutional provision against taking or 
damaging without compensation. 128 ALR 1196.

Assignability and divisibility o f  ease­
ment in gross o r license in respect o f land 
o r water. 130 ALR 1263.

W ater os w ithin term "m inerals" in 
deed, lease, o r license. 148 ALR 780.

74

Rights and duties o f owners in le r so with 
respect to upkeep und repair o f water ease­
ment. 169 ALR 1147

Liability , as regards surface waters, fur 
raising surface level o f land. 12 ALR2d 
1338.

L iab ility for damages from  obstruction 
o f stream by debris o r waste. 29 ALR2d 
447.

Applicability o f ru les o f  accretion and

reliction so as to confer upon owner o f 
island o r bar in navigable stream title to 
additions. 64 ALR2d 643.

Liability for overflow o f water confined 
o r diverted for public water power 
purposes. 91 ALR3d 1065.

Modern status o f rules governing inli 
Terence with drainage o f surfure w ater* il l 
ALRGd 1193.

Sec. 46.15.030. Waters reserved to the people. Wherever 
occurring in a natural state, the waters are reserved to the people for 
common use and are Bubject to appropriation and beneficial use and to 
reservation of instream flows nnd levels of water, as provided in this 
chapter. (§ 1 ch 50 SLA 1966; am S 4 ch 84 SLA 1980)

E ffe c t o f  am en d m en t . — The 1980 instreain (lows and level* o f water" near 
amendment inserted "and to reservation o f the end o f the section.

N O TES  TO  D E C IS IO N S

P u rsu a n t to the  A la s k a  S ta tehood  
Act, the S ubm erg ed  L an d s  Act o f  1963 
app lies to  A la sk a . A laska Pub. Ease­
ment Defense Fund v. Andrus, 435 F. 
Supp. 664 (D . A las. 1977).

O w ne rsh ip  and  c o n tro l o f  land  
u nd e r n av ig ab le  w a te rs . — The court 
takes jud icia l notice o f the fact that A laska 
lies westward o f tho 9S lh  meridian. Thus, 
under federal law, ownership and control 
o f the land under navigable waters is con­
firmed in the state. A laska Pub. Easement 
Defense Fund v. Andrus, 436 F . Supp. 664 
(D . Alas. 1977).

O w ne rsh ip  o f  g round  and  su rfa ce  
w a te rs  is to be determined according to

sta le law. Under the A laska Constitution 
and state law, the right to use such 
waterway* is placed in the people o f the 
sta le . A laska Pub. Easement Defense 
Fund v. A ndrus,435 F. Supp 6 6 4 1D Ala* 
1977).

P u rp o se  o f  easem ent* a long  cou rses 
o f  m a jo r w a te rw ays is to provide a piuce 
for docks, campsites and such facilities 
service those who ore properly using the 
public waters. This purpose is Bpparentlv 
accommodated by the reservation o f site 
easements under the order o f the Secretary 
o f the Interior. A luska Pub. Easement 
Defense Fund v. Andrus, 4.15 F. Supp 664 
ID . Alas. 1977).

C o lla te ra l re fe ren ces . — Right o f pub­
lic to fish in stream notwithstanding objec­
tion by riparian owner. 47 ALR2d 381.

R ight o f public in shore o f inland 
navigable lake between high- and low- 
water marks. 40 ALR3d 776.

Public rights o f recreational bouting. 
fishing, wading, o r the like in inland 
stream the bed o f which is privately 
owned. 6 ALR4th 1030.

Sec. 46.15.040. Right to appropriate, (a) A right to appropriate 
water can be acquired only as provided in this chapter. No right to the 
use of water either appropriated or unappropriated shall be acquired bv 
adverse use or possession.
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(b) A right to appropriate water shall be obtained by first making 
application to thn commissioner for a permit to ap, -opriate. The com­
missioner shall by regulation prescribe the form and contents of the 
application and the procedure for filing the application. If a permit is 
granted and the means of appropriation is constructed, a certificate of 
appropriation mey be obtained.

(c) Ail applications to the commissioner for a permit to appropriate 
water, filed subsequent to July 1, 1966, shall be considered as having 
been simultaneously filed with the Department of Fish and Game 
under AS 16 and the Department of Environmental Conservation 
under AS 46.03. (8 1 ch 50 SLA 1966; am 5 6 ch 104 SLA 1971; am § 51 
ch 71 SLA 1972)

Leg is la tive  h is to ry  rep o rts . — For 
report on ch. 71, S L 4  1972 (HCSSB 3B3 
am H), see 1972 House Journal, p. 898.

NOTES TO DECISIONS

Quoted in Paug-Vik, Inc. v. Words Cove 
Packing Co., Sup. Ct. Op. No. 2417 (F ile  
Nos. 6016, 6149), 63.'< P.2d 1016 (1981).

natura l, private, nonnavigable lake. 64 
ALR2d 1450.

Acquisition by adverse possession or use 
o f public property held by governmental 
unit. 65 ALR2d 654.

Apportionment und division o f area o f 
rive r as between riparian tracts fronting 
on same bonk, in absence o f agreement or 
specification. 65 ALR2d 143.

Way by necessity where property is 
accessible by navigable water. 9 A I.R 3d 
600.

Sec. 43.15.050. Priority, (a) Priority of appropriation give3 prior 
right. Priority of appropriation does not include the right to prevent 
changes in the condition of water occurrence, such as the increase or 
decrease of stream flow, or the lowering of a water table, artesian 
pressure, or witter level, by later appropriators, if the prior 
appropriator can reasonably acquire his water under the changed 
conditions.

(b) Priority of appropriation made under this chapter dates from the 
filing of an application with the commissioner.

(c) Priority of appropriation perfected before July 1, 1966, shall be 
determined as provided in AS 46.15.065. (§ 1 ch 50 SLA 1966; AS 
46.15.130).

C o lla te ra l re fe rences . —  Power o f 
s lu le to exact fee oi require ‘ '-ease for 
taking water from stieam . 19 ALh >. 3; 29 
ALR 1478.

Right o f appropiiutor o f water to 
recapture water which ha i escaped o r is 
otherwise no longer within his immediate 
possession. 80 ALR 210.

Way by necessity where property is 
accessible by navigable water. 9 ALR2d 
600.

Relative riparian or iittoral rights 
respecting the removal o l water from a

7fi
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He v iso r's notes. —  Subsections (b) and 
(c) o f this section were enacted as AS 
46.16 .130 (a ) and (b l and were transferred 
by the revisor o f statutes under the author­
ity o f AS 01.05 .031.

In  Bubseclion ic), a reference to AS 
46.16 .066 was substituted for a reference 
to AS 46 16.135 to conform to the 
renumbering o f that section by the revisor 
o f  statutes under AS 01.05.031.

C o lla ie ru l re fe rences . — Right to 
hasten the flow and increase the volume o f 
water in a slreum  by alterations o r 
improvements in the bed. 9 ALR 1211.

L iab ility  o f one who diverts stream into 
new channel fo r overflow. 12 ALR 187.

Right o f riparian  owner to embunk 
against flood or overflow water from 
stream. 22 ALR 956; 53 ALR 1160; 23 
ALR2d 760.

Prescriptive right o f lower as against 
upper owner to flow o f stream. 53 ALR 
201.

Extent o f detention or retardation o f 
water incident to riparian rights. 70 A LR 
220.

Estoppel o f one riparian owner to com­
p la in  o f diversion o f water by another 
riparian  owner. 74 ALR 1129.

Right o f riparian landowners to contin­
uance o f artificial conditions established 
above o r below their land. 88 ALR 130.

Appropriation o f  water as creating 
righ t, aa against subsequent appropriator, 
to continue method o r means o f diversion. 
121 ALR 1044.

Right o f riparian owner to continuation 
o f  periodic and seasonal overflows from 
stream . 20 ALR2d 656.

Right o f riparian owner to construct 
dikes, embankments, o r other structures 
necessary to maintain or restore bank o f 
stream  o r to prevent flood. 23 ALR2d 760.

Right to accretion built up from one 
tract o f land and extending la te ra lly  in 
fron t o f adjoining tract without being 
contiguous thereto. 61 ALR3d 1173

Riparian owner's right to new land cre­
ated by reliction or by accretion influenced 
by artific ia l condition not produced by 
such owner. 63 ALR3d 249.

Sec. 46.15.060. Existing rights. A water right acquired by law 
before July 1,1966 or a beneficial use of water on July 1,1966, or made 
within five years before July 1, 1966, or made in conjunction with 
works under construction on July 1,1966, under a lawful common law 
or customary appropriation or use, is a lawful appropriation under this 
chapter. The appropriation is subject to applicable provisions of this 
chapter and rules and regulations adopted under this chapter. (§ 1 ch 
60 SLA 1966)

NOTES TO  D E C IS IO N S

Quoted  in Paug-Vik. Inc. v. Wards Cove 
Packing Co., Sup. Ct. Op. No. 2417 (F ile  
Nos. 6016, 6149), 633 P.2d 1015 (1981).

C o lla te ra l re fe rences . — May purpose not in aid o f navigation. 18 ALK
paramount right o f public to improve 403.
navigability o f stream without Character o f easement in respect of
compensating riparian owner for resulting water as one in gross or appurtenant. 89
damage be extended to improvements fo r A LR  1187.

Sec. 46.15.065. Determination o f  existing rights, (a) A claimant 
of an existing right under AS 46.15.060 shall file a declaration of 
oppropriation with the commissioner as set out in this section. The 
declaration shall be considered correct until a certificate of appropria-
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lion is issued or denied. Priority of such right dates from the day work 
was begun on the appropriation ifdue diligence was used in completing 
the work; otherwise, from the day water was applied for the beneficial
use.

(b) The commissioner shall, as Boon as practicable, determine the 
rights of persons owning existing appropriations. To accomplish thia, 
the commissioner shall

(1) by order set a definite period for filing a declaration of appropria­
tion within a specified area or from a specified source;

(2) publish notice of the order once a week for three weeks before the 
beginning of the period in a newspaper of general circulation in the 
affected areu;

(3) give notice of the order by certified mail to any appropriator 
within the specified area or from the specified source who has requested 
mailed notice or of whom the commissioner can readily obtain knowl­
edge including each owner of a recorded mining claim.

(c) The commissioner shall make such investigations as he considers 
necessary of rights asserted by declarations filed under this section and 
shall determine each existing appropriation and mail a summary of 
such determination to each person who has filed a declaration with 
respect to the spei ified area or source. Any person adversely affected 
by a determination may file with the commissioner a request for a 
hearing within 20 days of the date the notice is mailed. If a hearing is 
requested the commissioner shall send a notice of the time and place 
of the hearing to each person who has filed a declaration.

(d) If a hearing is not requested with respect to a determination, or 
if, ufter the hearing, the commissioner finds the determination to have 
been correctly made, he shall immediately issue a certificate of appro­
priation. If the commissioner finds the determination to be incorrect, 
he shall correct it and either issue a certificate of appropriation or 
refuse the certifici>te according to his findings.

(e) A person agg rieved by the action of the commissioner may appea) 
to the superior court within 30 days of the date on which th°' action 
is final. ].§ 1 ch 50 SLA 1966; AS 46.15.135)

Hevisor'a notes. —  This section transferred by the reviser o f statutes fo r 
formerly appeared as AS 46 .13 .135. It was more logical arrangement.

Sec. 46.15.070. Notices; objections.
Transferred to AS 46.15.133.

Itevisor's notes. —  T im  section now ferred by the revisor o f statutes for more 
appears us AS 46.15 .133. It was trana- .logical arrangement.

Sec. 46.15.080. Criteria for issuance of permit, (a) The commis­
sioner shall issue n permit if he finds that

7fi

(1) rights of a prior appropriator will not be unduly afiected;
(2) the proposed means of diversion or construction are adequate;
(3) the proposed use of water iB beneficial; and
(4) the proposed appropriation is in the public interest.
(b) In determining the public interest, the commissioner shall con­

sider
(1) the benefil to the applicant resulting from the proposed appro­

priation;
(2) the effect of the economic activity resulting from the proposed 

appropriation;
(3) the effect on fish and game resources and on public recreational 

opportunities;
(4) the effect on public health;
(5) the effect of loss of alternate uses of water that might be made 

within a reasonable time if not precluded or hindered by the proposed 
appropriation;

(6) harm to other persons resulting from the proposed appropriation;
(7) the intent and ability of the applicant to complete the appropria­

tion; and
(8) the effect upon access to navigable or public waters. (§ 1 ch 50 

SLA 1966)
Sec. 46.15.000. Preference in granting permits. When there arc 

competing applications for water from the same source, and Ihe source 
is insufficient to supply all applicants, the commissioner shall give 
preference first to public water supply and then to the use which alone 
or in combination with other foreseeable uses will constitute the most 
beneficial use. (§ 1 ch 50 SLA 1966)

Sec. 46.15.100. Terms of permit. The commissioner may issue a 
permit for less than the amount of water requested, but in no case may 
he issue a permit for more water than can be beneficially used for the 
purposes stated in the application. He may require modification of 
plans and specifications for the appropriation. He may issue a permii 
subject to terms, conditions, restrictions, and limitations he considers 
necessary to protect the rights of others, and the public interest. I low- 
ever, the permit shall be subject to termination only as provided in t his 
chapter. (§ 1 ch 50 SLA 1966)

Sec. 46.15.110. Time for construction and completion. A permit 
may place a time limit for beginning construction and perfecting appro­
priation. Reasonable extensions of time shall be permitted for good 
cause shown. (§ 1 ch 50 SLA 1966)

Sec. 46.15.120. Certificates. Upon completion of construction of 
the works and commencement of use of water, the permit holder shall 
notify the commissioner that he has perfected his appropriation. !f the 
commissioner determines that the appropriation has been perfected in
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(e) A perBon aggrieved by the action of the commissioner or by the 
failure of the commissioner to grant, deny, or condition an application 
in accordance with (c) of this section may appeal to the superior court.

(0 The commissioner may, by regulation, designate types of appro­
priations which are exempt from this section and provide simplified 
procedures for ruling on the applications, (fi 1 ch 60 SLA 1066; am S G 
ch 104 SLA 1971; am § 52 ch 71 SLA 1972; am §§ 5,6 ch 84 SLA 1980; 
AS 46.16.070)

Heviaor'a note* . —  Thin suction day* o f receipt o f the last objection" for "ai
formerly appeared as AS 46.15 .070. It was 
transferred by the revisor o f  statutes fo r 
more logical arrangement.

E ffe c t o f  am endm ent*. —  The 1980 
amendmont substituted " i f  the commis­
sioner elects to hold hearings, w ithin 180

the conclusion o f the hearing" at the end of 
the second sentcnco o f subsection »c». and 
inserted "o r by the fa ilu re  o f the commis­
sioner to grant, deny, or rendition an 
application in accordance with icl iif this 
section" near the middle o f subsection tv
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Sec. 46.15.135. Determination of existing rights. 
Transferred to AS 46.15.065.

R ev lso r'*  notes. —  This section now 
appears as AS 46 .16 .065. H  was trans­

ferred by the revisor o f statutes for more 
logical arrangement.

Sec. 46.15.140. Abandonment, forfeiture, and reversion of 
appropriations, (a) The commissioner may declare an appropriation 
to be wholly or partially abandoned and revoke the certificate of appro­
priation if an appropriator, with intention to abandon, does not make 
beneOcial use of all or a part of his appropriated water. An appropria­
tion so forfeited and abandoned reverts to the state and the water 
becomes unappropriated water.

(b) The commissioner may declare an appropriation to be wholly or 
partially forfeited and shall revoke the certificate of appropriation if an 
appropriator voluntarily fails or neglects, without sufficient cause, to 
make use of all or a part of his appropriated water for a period of five 
successive years. (§ 1 ch 50 SLA 1966)

Sec. 46.15.145. Reservation of water, (a) The state, an agency or 
a political subdivision of the state, an agency of the United Stales or 
a person may apply to the commissioner to reserve sufficient water to 
maintain a specified instream flow or level of water at a specified point 
on a stream or body of water, or in a specified part of a stream, 
throughout a year or for specified times, for

(1) protection of fish and wildlife habitat, migration, and propaga­
tion;

(2) recreation and park purposes; •
(3) navigation and transportation purposes; and
(4) sanitary and water quality purposes.
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*(b) Upon receiving an application for a reservation under this sec­
tion, the commissicner shall proceed in accordance with AS 46.16.133.

(c) The commissioner shall iBBue a certificate reserving the wr.ter 
applied for under this section if he finds that

(1) the rightB of prior appropriators will not be affected by the 
reservation;

(2) the applicant has demonstrated that a need exists fur the 
reservation;

(3) there iB unappropriated water in the stream or body of water 
sufficient for the reservation; and

(4) the proposed reservation is in the public interest.
(d) After the issuance of a certificate reserving water, the water 

specified in the certificate shall be withdrawn from appropriation and 
the commissioner shall reject an application for a permit to appropriate 
the reserved water.

(e) A reservation under this section does not affect rights in exis­
tence on the dote the certificate reserving water is issued.

(f) At least once each 10 years the commissioner shall review each 
reservation under this section to determine whether the purpose de­
scribed in (a) of thiB section for which the certificate reserving water 
was issued and the findings described in (c) of this section still apply 
to the reservation, if the commissioner determines that the purpose or 
part or all of the findings no longer apply to the reservation, he may 
revoke or modify the certificate reserving the water in accordance with 
AS 46.15.140(b). (§ 7 ch 84 SLA 1980)

Rev iso r's  notea. —  In subuocllon (b), a Ed ito r'*  notca. —  As to declaration o f 
reference to AS 46.16.1,13 was substituted legislative policy, aeo i 1, ch. 176, SLA 
for u reference lo AS 46 16.070 lo conform 1960, in Temporary and Special Acts and 
to thu renumbering o f that section by the Resolves, 
reviaor o f statutes under AS 01.05.031.

Sec. 46.15.147. Termination of permits.
Transferred to AS 46.15.175.

H e v is o rV  notea. - -  Aa originally 
enacted, thia section was designated AS 
46.16.146 and was renumbered by the 
rovieor o f etatutee. The section has been

transferred to AS 46.16.176 by the revieor 
o f statutes under the authority o f AS 
01.06.031.

Sec. 46.15.150. Pre ferred use. (a) A n  applicant w h o  asserts a n d  

proveB a preferred use shall be granted a permit a n d  shall be granted 

preference over other appropriators. A  preferred use of water is for a 

public water supply.

(b) T o  be entitled to a preference a n  applicant m u s t  s h o w  that his use 

will be prevented or eubf tantially interfered with by a prior appropria­

tion; the use is a prefened use; the applicant agrees to compensate a 

permit or certificate) holder for the prior appropriation for a n y  d a m a g e s
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sustained by the preferred use, and other information which the com­
missioner requires by regulation. (§ 1 ch 50 SLA 1966)

C o lla te ra l re fe ren ce * . — Right to Right o f municipality, as riparian 
damages for the destruction o f riparian  owner, lo  use o f water fo r public supply,
owner's access to navigability by improve- 141 ALR 639.
ment o f navigation. 21 ALR 206. L iab ility for overflow o f water confined

Right o f riparian  owner on navigable o r diverted for public water power
water lo access to water. 89 ALR 1166. purposes. 91 ALR3d 1035.

Sec. 46.15.160. Transfer and change of appropriations, (a) The 
right to use water under an appropriation or permit shall be appurte­
nant to the land or place where it has been or is to be beneficially used, 
provided, that water supplied by one person to another person’s prop­
erty shall not be appurtenant to the property unless the parties so 
intend. An appurtenant water right shall pass with a conveyance of the 
land, or transfer, or by operation of-law unless specifically exempted 
from the conveyance.

(b) With the permission of the commissioner, all or any part of on 
appropriation may be severed from the land to which it is appurtenunt, 
may be sold, leased or transferred for other purposes or io other lands 
and be made appurtenant to other lands. A permit or certificate or a 
deed, lease, contract, assignment of permit or other instrument trans­
ferring an appropriation must be filed for record in the office of the 
commissioner and a certified copy of the instrument must be recorded 
in the recorder’s office of the recording district in which the appropria­
tion is located. (§ 1 ch 50 SLA 1966)

C o lla te ra l re fe ren ce s . — T ransfer o f ence to rive r o r stream os carrying to
riparian rig lit to use water to nonriparian thread or center o r only to hank thereof—
land. 14 ALR 330) 64 ALR 1411. modern 6tatus. 78 ALR3d 604.

Description o f  land conveyed by refer-

Sec. 46.15.170. Effect of recording, (a) A deed, lease, contract, 
assignment of permit or other instrument transferring an appropria­
tion is void as again3t a subsequent innocent purchaser who in good 
faith paid a valuab.j consideration for the appropriation or iy portion 
of it and whose instrument is first fiied and recorded under AS 
46.15.160(b).

(b) A deed, lease, contract, assignment of permit or other instrument 
transferring . .n appropriation which is recorded under AS 46.15.160(h) 
is constructive notice of its contents to subsequent purchasers of the 
appropriation or any portion of it. An unrecorded instrument is valid 
between the parties to it and as against one who has actual notice of 
it. (§ 1 ch 50 SLA 1966)

Sec. 46.15.175. Termination of permit for violation, (a) If the 
commissioner has reason to believe that a person who holds an appro­
priation permit under this chapter is wilfully violating or has wilfully



► violated a term, condition, restriction or limitation of hia permit, he 
may commence proceedings to terminate the appropriation permit 

. under the Administrative Procedure Act (AS 44.62.330 — 44.62.630).
(b) When an appropriation permit is terminated under thiB section, 

the appropriation of water made by the permit reverl6 to the state and 
becomes unappropriated water. (§ 8 ch 176 SLA 1980; AS 46.16.146; 
AS 46.16.147)

Revisor'a noted. —  This declion wbb ita transfer to tliin section by the revisor o f 
originally enacted as AO .<6.15.146 and statutes under the authority o f AS 
wus renumbered an AS 46.16.147 p rior to 01.06.031.

Sec. 46.15.190. Crimes. A person who constructs works for an 
appropriation, nr diverts, impounds, withdraws or uses a significant 
amount of water from any source without a permit or certificate of 
nppropriation; or a person who violates an order of the commissioner 
to cease and desist from preventing any water from moying to a person 
having a prior right to use the same; or who disobeys an order of the 
commissioner requiring him to take steps to cause the water to so 
move; or who fails or refuses to install meters, gauges or other 
measuring devices or control works; or who violates an order estab­
lishing corrective control works; or who violates an order establishing 
corrective controls for an area or for a source of water, or who 
knowingly makes a false or misleading statement in a declaration of 
existing rights, iB guilty of a misdemeanor. Crimes under thia section 
are in addition to any other crimes provided by law. (§ 1 ch 50 SLA 
1966)

Crosa reference!!. — Aa lo eenlencts 
for misdemeanors, a;u AS 12.66.136.

NOTES TO  D E C IS IO N S

Quoted in Q & ft  Contractors, Inc. v.
A laska Greenhouses. Inc., Sup. C l, Op. Nb.
987 (Fihj.No. 1763), .117 P.2d 1379(1974 ).

C o lla te ra l re fe rences . - -  L iab ility fo r power, etc., as Bubject o f larcehy. 113 ALR
damages lo ripuriaa dw rer by moans 1282.
adopted to protect bridge n r other slruc- Propriety o f Injunctive re lie f against 
ture in o r across atre.im at lim e o f flood. 7 divorson o f water by municipal corpora-
ALR 116. t jon o r public utility . 42 ALR3d 4<!6.

Electrical energy, gaB, water, heal,

Sec. 46.15.185. Appeals. Appeale to the superior court under this 
chapter are subject to the provisions of the Administrative Procedure 
Act, AS 44.62.560 — 44.62.570. (§ 1 ch 60 SLA 1966)
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Article 3. Water Resources Board.

Section
190. The W ater Resources Hoard 
200. Term  o f office 
210. Duties o f the board
!

Section
220. Doan] meetings 
230. Public meetings 
240. Compensation o f l*oard members

C o lla te ra l re fe ren ces . — 78 Am. Ju r. 
2d. W ate rs ,»  3. 76 8 1 .2 9 4 .

Sec. 40.16.190. The Water Resources Board. There is created the 
Water Resources Board composed of seven members huving a general 
knowledge of the use and requirements for use of the waters of the state 
and the conservation and protection thereof, and the commissioner of 
environmental conservation or his designee shall serve as an addi­
tional, ex officio member serving without a vote. The commissioner of 
natural resources shall act as the executive secretary of the board, nnd 
shall provide clerical staff for the board. Members of the board are 
appointed by the governor, subject to confirmation by a majority of the 
members of the legislature in joint session. (§ 1 ch 50 SLA 1966; am 
§ 1 ch 68 SLA 1972)

Sec. 40.15.200. Term of office. The term of office for members of 
the board is four years. The first members appointed serve as follows: 
two members serve for one year, three for two years and two for three 
years. If a vacancy occurs, the governor shall fill it by appointment for 
the unexpired term. The appointment shall be submitted to the legisla­
ture for confirmation at the next regular or special session. I§ 1 ch 50 
SLA 1966)

Sec. 40.15.210. Duties o f the board. The board shall inform and 
advise the governor on all matters relating to the use and appropria­
tion of water in the state, including, but not limited to: the effect and 
adequacy of all state laws and regulations governing the establishment 
of water rights, the multi-purpose uses of water, the prevention of 
pollution und the protection of fish and game, studies of the state's 
water supplies and plans for future requirements, development of 
water resources, participation of local governmental units in the man­
agement of water resources, lands which are or may be needed for 
damB, reservoirs, flood dams, flood ways, canals or ditches for the 
impoundment, storage, flow and control of waters. (5 1 ch 50 SLA 1966)

Sec. 46.15.220. Board meetings. The board shall hold one regular 
meeting annually at the state capital ana one or more additional 
meetings at the time and place in the state the board selects for the 
transaction of business. (§ 1 ch 50 SLA 1966)
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m Sec. 40.15.230. Public meetings. The board may hold and conduct 
public meeting i at any time or any place in the etate in order to obtain 
public opinion on a water uae problem or proposal and it may, by 

• * majority vote of all members, formally or informally delivered, autho­
rize one or more of its members to hold and conduct a public meeting. 
(§ 1 ch 50 SLA 1966)

Sec. 46.16.210. Compensation of board members. Each member 
of the board is entitled to travel expenses and per diem as authorized 
for state boards by AS 39.20.180 while traveling to or from, or in 
attendance at, i egular or special meetings or conferences authorized by 
the board. (§ 1 ch 60 SLA 1966)

Article 4. General Provisions.

Section
250. Enforcement i.u lhority 
260. .Definitions 
270. Short title

C o lle te ru i re fe rences . — 78 Am. Ju r. 
2d. Wulers , »  3 2 -4 6 8 .1 0 8 -1 1 6 ,1 2 8 ,1 2 7 , 
140-145, 164, 170-J76, 181, 187, 266-259, 
297-308, 344, 346.

93 C.J.S., Watt re, St 31-40, 53-57,

Sec. 46.15.250. Enforcement authority. The following persons 
are peace officeis of the state and they shall enforce thia chapter:

(1) a state employee authorized by the commissioner;
(2) a police officer of the state. (§ 1 ch 60 SLA 1966)
Sec. 46.15.260. Definitions. In thia chapter, unless the context 

otherwise requires,
(1) "appropriate” means to divert, impound, or withdraw a quantity 

of water from a source of water, for a beneficial use or to reserve water 
in accordance w.th AS 46.15.145;

(2) "appropriation" means the diversion, impounding or withdrawal 
of a quantity of vater from a source of water for a beneficial use or the 
reservation of water in accordance with AS 46.15.145;

(3) "beneficial use" means a use of water for the benefit of the 
appropriator, other persons or the public, that iB reasonable and consis­
tent with the public interest, including, but not limited to, domestic, 
agricultural, irrigation, industrial, manufacturing, frnh and shellfish 
processing, navifc ation and transportation, mining, power, public, sani­
tary, fiBh and wildlife, recreational uses, and maintenance of water 
quality;

66-70, 83. 98-102, l i t ,  126-12B, 138-140, 
160-162, 194-206.

Periodical, seasonal, or interm ittent 
stream as a watercourse. 40 ALR 639.
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(4) "source of water" means a substantial quantity of water capable 
of being put to beneficial use;

(5) "water" means all water of the state, surface and Bubsurface, 
occurring in a natural state, except mineral and medicinal water;

(6) "commissioner” means the commissioner of natural resources;
(7) "director" meanB the director of the division of landB, Department 

of Natural Resources;
(8) "person" includes an individual, partnership, association, public 

or private corporation, state agency, political subdivision of the state, 
and the United States.

(9) "mineral and medicinal water” means
(A) water of a hot spring or spring with curative properties which 

has been reserved by the federal government under Public Land Order 
No. 399; and

(B) geothermal fluid, as the term is defined in AS 41.06.060. ( $ 1 ch 
50 SLA 1966; am §§ 8-10 ch 84 SLA 1980; am §§ 10, 11 ch 175 SLA 

I980)

E ffe c t o f  am endm ents. —  The first The second 1980 amendment substi- 
1980 amendment added "o r to reserve tuted "subsurface" fo r "subsurfaces" near
water in accordance with AS 46 .16 .145" at 
the end o f paragraph (1 ), added "or the 
reservation o f water in accordance with AS 
46 .16 .145" at the end o f paragraph (2), 
inserted "fish and shellfish processing, 
navigation and transportation" near the 
middle o f paragraph (3 ), and added "and 
maintenance o f  water qua lity”  at the end 
o f paragraph (3).

the middle o f paragraph (5), and added 
paragraph (9).

E d lto r ’a notes. —  As to declaration of 
legislative policy, see t 1. ch. 176, SI.A 
1980, in Temporary and Special Acts and 
Resolves.

Sec. 46.15.270. Short title. This chapter may be cited as the Alaska 
Water Use Act. (§ 1 ch 50 SLA 1966)

C h ap te r 25. A la sk a  S tate C om m ission  o f  
O ceanog raphy .

S e c t io n
10 —  60. IRepeuledl

Secs. 46.25.010 — 46.25.050.
Repealed by § 3 ch 115 SLA 1969.

E d ito r ’s notes. — The repealed sections 
derived from i  1, ch. 114, SLA 1967.
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J. Staff Writer 
In 1950, D o n  M a y  arrived in the 

Central Mining District and began 
m i n i n g  with a pick a n d  shovel, 
m a k i n g  about $l an hour. H e  soon 
m o v e d  to Fairbanks and got a job.

T w e n t y - f o u r  years later, he 
started mining again, this time 
with a bulldozer a n d  !a"bigger 
sluicebox. Since 1974, be -has de­
veloped Polar Mining Inc/into one 
of the larger placer gold operations 
in Alaska. T h e  c o m p a n y  has work- 
■ed mining claims in several loca­
tions. n ■ i

M a y  is about to lay off 10-12 e m ­
ployees, is hying to sell his D-10 

Caterpillar and is in the middle of 
abandoning his 480 acres of claims 

on Cr o o k e d  Creek northeast of 

Fairbanks. •• r S.'frigm- * »« 
Like other placer miners around 

the state, M a y  said feels he is being 
forced out of business by strict en­
vironmental regulations and costly 
lawsuits. H e  said he has a “good 
working relationship” with govern­
m e n t  agencies, but he finds the 

paperwork unmanageable and has 
difficulty keeping up with changing 

regulations.
This su m m e r ,  he will start a new, 

familv-size operation in the Alaska 
Range, where he hopes he can c o m ­
ply with the state and federal water 

quality regulations that have shut 
h i m  dov j  on Crooked Creek.

^ M a y  read in the newspaper two 
weeks ago that he and 10 other plac­
er miners were being put on notice 
by the federal Environmental P r o­

tection Agency. If they didn’t meet 
water quality standards this s u m ­
m e r  they would face penalties of up 
to $10,000 a day, the article said.

M a y  spoke to E P A  personnel last 
w e e k  and he said they apologized 
for letting their public affairs de­

partment get ahead of their legal 
department. H e  still does not have 
a copy of the order and doesn't 
, k n o w  what form it will take.

H e  does k n o w  he can’t afford to 
do m u c h  m o r e  to meet the E P A ’s 
water quality regulations this sum-

■ -tni rDON MAY ^  <
M o v i n g  to Alaska R a n g e  
«•;: i>-. v  ; i

charge water from his mine will 
seep into the loose jumble of glacial 
rock without entering a creek. He 
hopes that will satisfy, the regula- . .- 
tions. .. . . - v

May is well-known among placer \ 
miners for his efforts to dean up 
the water from his Crooked Creek 
operation. He diverted the muddy 
water from his sluice boxes 
through numerous settling ponds, 
slowing the water down so that it 
took about 2% days to travel a half 
mile. At one point, he routed the 
water across Crooked Creek 
through a 20-inch pipe and into 
more settling ponds on the other 
side before allowing it fo: escape 
into the stream. . ‘ >H f.:" •

When it returned to the creek, the 
water was usually slightly dirtier 
than it was when it entered May’s 
sluicebox. Occasionally it was 
more than 10 times cleaner, de­
pending upon the amount of water 
entering the sysiem and the 
amount of sediment it carried origi­
nally.

Improving the water was made 
more difficult because approx­
imately 20 other people mine,up­
stream, May said. Sediment from
their mines often ended up in his 

"We're still trying to comply—  settling ponds. . ■

"I still feel I’m  completely inno­
cent of whatever citation they bring

that’s why we’re pulling out of the 
Central area. I know I can’t do it,” 
he said. He is switching the opera­
tion to a glacial moraine in the 
Alaska Range, a move he com-

against us,” h e  »aid. w
M a y  kept accurate records of the

silt in, the water leaving his mine 
pares to “Custer’s last stand.” ^^..phd submitted them to EPA. . ■ r H .

felt’s not very rich at all," he sai'd; .'vtfiWp.feit we wer^.Rieeting'the'^j^ 
But the advantage is that the dis- standards,” he said. .■ ..j&ipE



G i v e  A l a s k a  m i r i e f S " "  
r e a l i s t i c  r e g u l a t i o n s  s * * * & * ■

7 w H e , t i f e n

If ever there w e r e  \ politi­
cal a n d  environmental issue 

that should see the- d a w s  of 
co m m o n  sense a n d  c o m p r o­

mise, it Is the ongoing fuss 

over state w a t e r  quality regu­

lation of placer mining.

N o w ,  here is a  relatively 
small, rrasonal industry that 
has seen a renaissance in re­

cent y e a n  w i t h  higher gold 
prices. Placer m i n i n g  contrib­

utes about 2,200 jobs a n d  2160 

million yearly to the state’s 
e c o n o m y .  It's n o  P r u d h o e  

-Bay, but jobs i m m u n e  f r o m  

sliding oil prices are w o r t h  an 

effort to prexsrve.
Also, larger m i n i n g  con­

cerns that s o m e d a y  c o u l d  
m a k e  m o r e  substantial contri­

butions to A l a s k a  emplojr- 

m e n t  w a t c h  b o w  the state 

treats placer miners as a  kind 

of barometer of how. they 

m a y  be treated.

T h e  p r o b l e m  Is that w a t e r  

• quality standards set b y  the 
state Departr lent of E n v i r o n­

mental Conservation a n d  en­

forced, u n d e r  terms of the 

federal Clean. W a t e r  Act, b y  

the E n v i r o n m e n t a l  Protection 

Agency, are al m o s t  impossi­
ble for placer m i n e r s  to meet. 

A  1964 study b y  S h a n n o n  a n d  
Wilson The., c o m m i s s i o n e d  b y  

D E C ,  says as m u c h :  “A l a s k a  

w a t e r  qualT /  standards re­

garding turbidity a r e  not a1 > 
tainable b y  a n y  d e m o n strated 

ox widely u s e d  m i n i n g  prac­
tice . -. attainable levels are 
at leart t w o  o r d e n  of m a g n i­

tu d e  a b o v e  c u r r e n t  s t a n­
dards.”

Miners a r g u e  the standards 

are appropriate for municipal 

w a t e r  treatment plants but 
not generally applied' across 

vast stretches of Alaska. If 
the y  are really enforced, the 

effect will b e  to shut d o w n  
this Industry. v

This is a  s h a m e ,  because it 

clouds real progress that D E C  
a n d  other state agencies are 

m a king In w o r k i n g  w i t h  pla­

cer miners, particularly in the 

Innovative a n d  successful n e w

V

t i m  b r a d n e r
technology g r a n t  p r o g r a m ,  
a i m e d  at i m p r o v i n g  w a t e r  

quality .-and g o l d  recovery. 

B u t  If n e w  technology can’t 

approach the standards, it is ‘ 
of uncertain value.

. If there’s- b l a m e  to b e  laid 

for this public policy q u ag­
mire, it can b e  spread_in_ 

m a n y  directions. M i n e r s  
themselves helped precipitate, 

the situation t h r o u g h  the 

practices of a few. sloppy o p­
erators that soured relations 

for all placer m i n e r s  w i t h  the 

public a n d  agencies. B u t  the 
agencies deserve some poor 
marks for first not enforcing 
water quality laws, then a p­

parently over-reacting In set­
ting a n d  enforcing standards 

that m a y  b e  unrealistic.

This is b a d  government, for 
m a n y  reasons, first,' impossi­
ble standards b r e e d  Selective 

enforce m e n t .  A g e n c i e s  say 

they w a n t  a  “big Stick” to go 

after b a d  operators, but law s  
that are universal should.be 
universally a n d  fairly e n­

forced. Secondly,, the system 
encouraged distrust a n d  n o n­

cooperation, rather than con­

fidence a n d  g o o d  relations, 

between m i n e r s  a n d  the regu­
lators. F o r  example, D E C  a n d  

E P A  d o n’t h a v e  resources to 

m o n i t o r  all m i n i n g  o p e r a­
tions. T h e y  rely largely on 

miners to d o  s a m p l i n g  them? 
selves, then sup p l y  the data. 

B u t  b e c a u s e  the standards 
can’t be met, fines a n d  penal­

ties are the. result. This sets .

See Page J-10, BRADNER



BRADNER: Miners need”  
realistic water standards
| • Continued from Page J-1_________
u p  a n  Incentive, in the future, for fiddling with the data. 

A  solution is realistic standards a n d  a trustful relation­

ship o n  both sides.
B u t  worst is that environmental rules that appear to 

h a v e  little basis in s o u n d  policy or g o o d  s d m c e  can 

result, in the long run, in the u n d e r m i n i n g  of public 

confidence in the agency a n d  its procedures.

A l a s k a’s regulations are .’iodeled o n  municipal drink­
ing w a t e r  standards a n d  techniques of m e a s u r e m e n t  -in 

u r b a n  w a t e r  ‘reatment plants, a n d  are impractical w h e n  

applied gene; ..’ly across Alaska. M o s t  streams or rivers,‘ 
In their natural state, w o u l d  m e e t  the standard. . ..

T h e  m o s t  difficult is the “turbidity” limit; a  m e a s u r e­

m e n t  of cloudiness of water. T h e  Y u k o n  River a n d  its 

b  butaries w o u l d  m e a s u r e  10 to 20 times tha limit 
n  quired of miners. T h e  bizarre outcome, of this Is that 
m  st placer operators are required to put w a t e r  b a c k  into 
a  4 r e a m  cleaner than w h e n  t h e y  t o o k  it out. T h e  federal 

E P / ;  has n o  turbidity requirement. It is a  state standard.

T h e  state’s other standard is a limit o n  “settleable 
solids," or the a m o u n t  of large soil particles in w a t e r  

c o m i n g  f r o m  a settling pond. This standard is strict, but 

It m i g h t  be attainable, s o m e  m i n e r s  say. B u t  c o m b i n e d  

w it h  turbidity, it is impossible.
Last year, the E P A  p r o p o s e d  a m o r e  flexible limit for 

settleable solids that miners felt they could meet. B u t  the 

state ador *ed a  ver y  tight. Inflexible standard. E P A  w a s  

then required, u n d e r  the C l e a n  W a t e r  Act, to revise its 
— o w n  limit to m a t c h  the state,

There ought to b e  r o o m  for negotiation a n d  reasonable 

c o m p r o m i s e  in this. If state requirements are m o r e  strict 

than E P A ’s, there should b e  a  g o o d  reason. A  gripe b y  the 
miners, quite legitimate, is that the reasons for this 
rtghtpT.ing never h a v e  b e e n s p e l l ^  out. T h e  c hange w a s  

m a d e  without a public hear' ~ *j process, w h i c h  is the 

procedure that requires a g e n c k  . to lay out their reason­
ing a n d  factual bests before the public, to allow critical 

scrutiny a n d  the presentation of conflicting evidence.

A n d ,  w h a t’s the purpose? T o  protect fish d o w n s t r e a m ?  

Fair enough, but the fact that the Y u k o n  River, w h i c h  
do e s n’t m e e t  the turbidity standard, supports great fish 

• populations w o u l d  s e e m  to undercut this reason.

If Gov. Sheffield w a n t s  to facilitate resolution to 

environmental p r o b l e m s  facing miners, as h e  says h e  
does, this Is a g o o d  place to start Unlike m a n y  issues 

caught in the w e b  of state-federal relationships, this o n e  

is almost entirely u n d e r  his control.

Miners w o u l d  like a s o m e w h a t  m o r e  flexible s y s t e m  
like that proposed b y  E P A .  T h e  state's current standards, 

particularly turbidity, should b e  goals t o w a r d  w h i c h  

industry, w ith i m p r o v i n g  technology, could wor k .  Miners 

h a v e  proposed a “blue ribbon" task force of ag e n c y  
heads, scientists, miners, environmental groups a n d  other 

affected parties, to look at this.

T h e  governor should consid er it. It isn't often that a 

complex, controversial policy isrue can b e  resolved like 
this one could be. B u t  a solution will take the k i n d  of 

cooperation a n d  d e a r  thinking that can only c o m e  

through c o m m u n i c a t i o n  a n d  trust.

1 0  A n c h o r a g e  D a i l y  N e w s  S u n d a y ,  M a y  1 1 , 1

C  Ttai Bradner writes lor an Afesfca eoonontte reporting wrrioe.



A M E N D M E N T

O f f e r e d  in the S E N A T E

TO: SCS CS H B  627 (Resources)

P a g e  1, line 18

a f t e r  "WATER", d e l e t e  t h r o u g h  l i n e  22.

a f t e r  "WATER" i n s e r t  " (a) W h e n  c o n s i d e r i n g  t h e  q u a l i t y  of
a p p r o p r i a t e d  w a t e r  a n d  e s t a b l i s h i n g  r e g u l a t i o n s  for the 
q u a l i t y  of a p p r o p r i a t e d  w a t e r ,  the c o m m i s s i o n e r  m a y  r e q u i r e  a 
p e r s o n  w h o  a p p r o p r i a t e s  w a t e r  to m e e t  a s t a n d a r d  t h a t  is e q u a l  
b u t  n o t  h i g h e r  t h a n  a s t a n d a r d  a t t a i n a b l e  t h r o u g h  the 
a p p l i c a t i o n  of b e s t  p r a c t i c a b l e  a n d  e c o n o m i c a l l y  s u s t a i n a b l e  
t e c h n o l o g y  a s s o c i a t e d  w i t h  t h e  p a r t i c u l a r  use.

(b) T h e  c o m m i s s i o n e r  m a y  n o t  r e q u i r e  a h i g h e r  d i s c h a r g e  
q u a l i t y  s t a n d a r d  for a p p r o p r i a t e d  w a t e r  t h a n  t h e  q u a l i t y  of 
w a t e r  r e c e i v e d  for use. ^



T H E  P R O P O S E D  A M E N D M E N T  W A S  O F F E R E D  I N  S E N A T E  

R E S O U R C E S  C O M M I T T E E .  I T  W A S  D I S C U S S E D  A T  S O M E  

L E N G T H  .a N D  R E S E e S E B - r

T H E  R E L U C T A N C E  O F  T H I S  B O D Y  T O  A G R E E  T O  T H I S  

A M E N D M E N T  I S  W H Y  S B  4 6 0 ,  W H I C H  T H I S  B O D Y  H A D  

P A S S E D  U N A N I M O U S L Y ,  H A S  N O T  M O V E D  O U T  O F  T H E  

H O U S E  S P E C I A L  C O M M I T T E E  O N  F I S H E R I E S .

T H I S  B I L L  D O E S  N O T H I N G  T O  L O W E R  W A T E R  Q U A L I T Y  

S T A N D A R D S .  W H A T  I T  D O E S  D O  I S  T A R G E T  

E N F O R C E M E N T  O N  T H O S E  W H O  A R E  A C T U A L L Y  M A K I N G  

T H E  W A T E R  W O R S E .  T H I S  B I L L  R E Q U I R E S  I S  T H A T  

Y O U  C A N  N O T  R E Q U I R E  P E O P L E  T O  D I S C H A R G E  W A T E R  

C L E A N E R  T H E N  I T  W A S  W H E N  T H E Y  R E C E I V E D  I T .



I F  S O M E O N E  U P S T R E A M  I S  H A R M I N G  W A T E R  Q U A L I T Y ,  

T H I S  B I L L  W O U L D  R E Q U I R E  E N F O R C E M E N T  A G A I N S T  

T H A T  P E R S O N  B E F O R E  E N F O R C E M E N T  A C T I O N  C O U L D  B E  

T A K E N  A G A I N S T  A  D O W N S T R E A M  M I N E R  W H O  M I G H T  N O T  

B E  M E E T I N G  W A T E R  Q U A L I T Y  S T A N D A R D S  B U T  I S  N O T  

M A K I N G  T H E  W A T E R  Q U A L I T Y  A N Y  W O R S E .

T H I S  A M E N D M E N T  W O U L D  E F F E C T I V E L Y  N E U T E R  T H E  

B I L L .  I F  T H E  B O D Y  W A N T S  T O  D O  T H A T  I  W I L L  

L E A V E  I T  T O  Y O U R  D I S C R E T I O N ,  B U T  I  W O U L D  P O I N T  

O U T  T H E  M I N E R S  H A V E  S A I D  T H E Y  A R E  A W A R E  O F  T H E  

F T S K S  O F  T H I S  B I L L  A N D  F U L L Y  S U P P O R T  I T  

U N A M E N D E D .  W I T H  T H E  A M E N D M E N T ,  T H E  B I L L  

D O E S N ' T  D O  A N Y T H I N G .



T h e  l a n g u a g e  i n  H B  627, S e c t i o n s  1 t h r o u g h  3, i s  a s  c l o s e  a s  

p o s s i b l e  t o  d r a f t  u n d e r  H B  6 2 7 ' s t i t l e .  T h e  t w o  d i f f e r e n c e s  

a r e  t h a t  t h e  H B  6 2 7  l a n g u a g e  ( 4 / 2 9 / 8 6  d v ft) d e a l s  o n l y  w i t h  

a p p r o p r i a t e d  w a t e r  a n d  d o e s  n o t  s p e c i r i c a l l y  m e n t i o n  p l a c e r  

m i n e r s .

B o t h  a n d  D E C  a n d  E P A  h a v e  s a i d  t h a t  t h e  p a s s a g e  o f  t h e  

l a n g u a g e  c o n t a i n e d  i n  S B  4 6 0  o r  H B  6 2 7  w o u l d  p r o b a b l y  f o r c e  

t h e  s t a t e  t o  w a i v e  i t s  o p p o r t u n i t y  t o  c e r t i f y  f e d e r a l  p e r m i t s .  

B o t h  a g e n c i e s  f e l t  t h a t  t h i s  w o u l d  m a k e  c o n d i t i o n s  m o r e  

d i f f i c u l t  f o r  m i n e r s  r a t h e r  t h a n  e a s i e r .  T h i s  p o s s i b i l i t y  h a s  

b e e n  d i s c u s s e d  e x t e n s i v e l y  w i t h  r e p r e s e n t a t i v e s  o f  t h e  m i n e r s .

A  s e r i e s  o f  l e t t e r s  f r o m  t h e  m i n e r s  a n d  a l e t t e r  f r o m  ^ h e  E P A  

a r e  i n  f r o n t  o f  e a c h  m e m b e r .

A  r e p e a l e r  f o r  s e c t i o n s  1 - 3 i s  c o n t a i n e d  i n  s e c t i o n  8 o f  t h e  

b i l l  t o  h a n d l e  t h e  p o s s i b i l i t y  o f  t h e s e  s e c t i o n s  b e i n g  a  l e g a l  

b a r  t o  t a k e o v e r  o f  t h e  f e d e r a l  c l e a n  w a t e r  (402) p r o g r a m .

T h i s  r e p e a l e r  w o u l d  b e c o m e  e f f e c t i v e  o n  t h e  d a t e  t h e  s t a t e  

t a k e s  o v e r .



B y  Senator Ray

S E N A T E  A M E N D M E N

To: _______________________________________S E N A T E  B I L L  No,

To: ___________________________ scs cs H O U S E  B I L L  No, 627(Res)

\H;s
P a g e : L i n e : —

Page 1: Delete lines 8 through 22 and replace with the following: S~t\ _ [I

L o v M  U \
* Section 1. AS 16.05.050 is amended by adding new 

subsections to read:
(b) The commissioner may not require a higher discharge quality 

for appropriated water used in placer mining than the natural back­

ground condition.
(c) In this section "natural background condition" means those 

conditions, physical, chemical, biological or radiological, which '' 
exist(ed) in a water before any man-induced discharge into the 
water or any activity of man resulting in addition of material into 
the water.

l y < J -

*Sec. 2. AS 38.05.020 is amended by adding a new subsection to

(c) The commissioner may not require a higher discharge qua! ity
for appropriated water used in placer mining than the natural || ||
background condition.

(d) In this section "natural background condition" means those 
conditions, physical, chemical, biological or radiological, which 
exist(ed) in a water before any man-induced discharge into the 
water or any activity of man resulting in addition of material into 
the water.

*Sec. 3. AS 46.03 is amended by adding a new section to read:
Sec. 46.03.892. REGULATION OF APPROPRIATED-WATER. When 

enforcing the law or regulations for the quality of appropriated 
water used in placer mining, the commissioner may not require a 
higher discharge quality for appropriated water than the natural 

background condition.
(b) In this section "natural background condition" means 

those conditions, physical, chemical, biological or radiological, 
which exist(ed) in a water before any man-induced discharge into the water 
or any activit' of man resulting in addition of material into the water.



piA-CiSfL.. m i n i n g  a n d  its b e d f e l l o w s

" A l a s k a  is w h e r e  a m a n  -feels -free to d e s t r o y  an e n t i r e  v a l l e y  

by  p l a c e r  m i n i n g . . . i n  o r d e r  to e x t r a c t  o n e  pea.' ' b u t t e r  ja r 

- f u l l  o f  g o l d  d u s t " . . .  ( E d w a r d  A b b t y ,  B t y o n d  t h i  W a l  1 >

It 's  o u t r a g e o u s  a n d  it' s i l l e g a l ,  b u t  t h e r e  m a y  f i n a  \ /  be a c l e a n  up 

of an i n d u s t r y  tha t f o r  too l o n g  h a s  b e e n  o u t  of c o n t r o l .

S e v e r a l  m o n t h s  ago, the E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  took a c t i o n  
a g a i n s t  a f e w  o b s t i n a t e  p l a c e r  m i n e r s  w h o s e  i m p a c t s  to l a n d  a n d  w a t e r , 

c o u p l e d  w i t h  t h e i r  c o n t e m p t  for  the l a w  d e m a n d e d ,  i n t e r v e n t i o n .

At a b o u t  the s a m e  time, the f e d e r a l  c o u r t  i s s u e d  a d e c i s i o n  in f a v o r
of p l a i n t i f f s  in a c a s e  f i l e d  b y  e n v i r o n m e n t a l  o r g a n i z a t i o n s  a g a i n s t  

the P a r k  S e r v i c e  a n d  B L M  f o r  f a i l u r e  to v o l l o w  t h e i r  own a g e n c y  
r e g u l a t i o n s  in r e g u l a t i n g  e r r a n t  p l a c e r  m i n e r s  o p e r a t i n g  on f e d e r a l  

1a n d s .

E f f o r t s  b y  the A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e  an d  the D e p a r t m e n t  
of E n v i r o n m e n t a l  C o n s e r v a a t i o n  to i m p r o v e  p l a c e r  o p e r a t i o n s  h a v e  b e e n  
v a l i a n t ,  d e s p i t e  e n o r m o u s  p o l i t i c a l  o p p o s i t i o n  a n d  r e d u c e d  b u d g e t s  for

h a b i t a t  a n d  w a t e r  q u a l i t y  d i v i s i o n s  of t h e s e  a g e n c i e s .

A n d  y e t  in the h o r i z o n ,  the A l a s k a  L o g i s i a t u r e < is p r e p a r i n g  to c r u s h  
t h es e ' »te a g e n c i e s  to p r o t e c t  the a v a r i c i o u s  i n t e r e s t s  of a 
m i n i s c  m i n o r i t y  of p l a c e r  m i n e r s ,  m a n y  of w h o m  are n o t  e v e n
resir' , of the s t a t e .  A r l i s s  S t u r g u l e w s k i ,  B e t t y e  F a h r e n k a m p , a n d  
Do n et t  w a n t  to g i v e  a w a y  the r e m a i n i n g  c l e a n  w a t e r  to be f o u n d  in
th e r i o r  to be t r a n s f o r m e d  i n t o  a s e a  of m u d .  S t u r g u l e w s k i  h a s

,‘e d  a n e w  " D i r t y  W a t e r  A c t "  ( S B  460)  w h i c h  w o u l d  a l l o w  the
j r i a t i o n  of w a t e r  b y  p l a c e r  m i n e r s  s o  A D F & G  a n d  A D E C  w o n ' t  be
to h a s s l e  r o g u e  m i n e r s  f o r  m u c k i n g  up p u b l i c  r e s o u r c e s .  Of 

ie S t u r g u 1e w s k i ' s bill is c o m p l e t e l y  c o n t r a r y  to f e d e r a l  
jyonmental r e g u l a t i o n s ,  b u t  w h y  s h o u l d  the b i l l ' s  s p o n s o r s  c a r e ?  

..akes g o o d  p r e s s .  R i g h t ?  /

l^be o t h e r  A l a s k a n s  c a r e .  M a y b e  A l a s k a n s  d o n ' t  w a n t  tc f i n d  the ir  
s h i n g  s t r e a m s  o b l i t e r a t e d  a n d  t h e i r  w i l d l i f e  run of f b y  a D 8  Cat. 

ayb e v i l l a g e s  a r e  t i r e d  of s e e i n g  t h e i r  d r i n k i n g  w a t e r  m a d e  u n p o t a b l e  
■y the p l a c e r  a c t i v i t i e s  100 m i l e s  u p s t r e a m .  M a y b e  t o u r i s t s  d o n ' t  
an t to travel to a s t a t e  that a l l o w s  the l a n d s c a p e  to be t u r n e d  into

a t o r t u r e d  o o z e .  M a y b e  w e  s h o u l d n ' t  v o t e  fo r p e o p l e  w h o  s u p p o r t  the
r u i n  of o u r  s t a t e  a n d  its r e p u t a t i o n .

’ 1 1 * . ’ ■ 1 
It is n o  c o i n c i d e n c e  that a u t h o r s  A b b e y ,  M c P h e e , a n d  M c G i n n i s s  h a v e
all e m p h a s i z e d  the A l a s k a n  w a y  of d o i n g  b u s i n e s s .  M a y b e  it's time for

A l a s k a  to d i s c a r d  the ide a that m i n e r s  be g i v e n  a s p e c i a l  p r i v i l e g e  to
v i o l a t e  the law, d e s t r o y  f i s h  a n d  w i l d l i f e ,  a n d  d e g r a d e  p u b l i c
r e s o u r c e s  j u s t  b e c a u s e  it is " c o l o r f u l ,  m a c h o ,  a n d  i n d i v i d u a l i s t i c " .
I f  is, in fact',' j u s t  p l a i n  w p d n g .’,,

i i i j 1 i '
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