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Committee on Resources

M a r c h  27, 1986

RE: S e n a t e  Commix.i.ee . S u b s t i t u t e  f o r  C o m m i t t e e  S u b s t i t u t e  for

H o u s e  B i l l  N o . 288 (Resources) "An A c t  r e l a t i n g  to  t h e  

t a k i n g  o f  f i s h  a n d  g a m e  for s u b s i s t e n c e  a n d  p e r s o n a l  use; 

a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i

C h a i r m a n ,  S e n a t e  R e s o u r c e  C o m m i t t e e

FROM: S e n a t e  Resoi C o m m i t t e e  S t a f f  (_

W h e n  t h e  s u b s i s t e n c e  b i l l  c a m e  t o  t h e  S e n a t e  R e s o u r c e s  

C o m m i t t e e ,  s t a f f  a s k e d  L e g a l  S e r v i c e s  t o  r e v i e w  t h e  b i l l  to 

se e  if all t h e  p r o v i s i o n s  o f  t h e  b i l l  w e r e  e n c o m p a s s e d  in t h e  

b i l l  title. L e g a l  S e r v i c e s  i d e n t i f i e d  f o u r  p r o v i s i o n s  of t h e  

S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  t h a t  w e r e  " a r g u a b l y  n o t  

e n c o m p a s s e d  b y  t h e  b i l l  t i t le". T w o  of  t h e s e  s e c t i o n s  w e r e  

r e m o v e d  b y  t h e  R e s o u r c e s  c o m m i t t e e .  It w a s  f e l t  t h a t  a c a s e  

c o u l d  b e  m a d e  f o r  t h e  o t h e r  t w o  s e c t i o n s  b e i n g  w i t h i n  t h e  

s c o p e  of  t h e  title.

T h e s e  p r o v i s i o n s  are: p a g e  1, s e c t i o n  2, l i n e s  15 t h r o u g h  17, 

w h i c h  state:

"(12) r e g u l a t i n g  c o m m e r c i a l ,  sport, s u b s i s t e n c e ,  and 

p e r s o n a l  u s e  f i s h i n g  as n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  

d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  of f i s h e r i e s . "  

a n d  p a g e  4, l i n e s  6 t h r o u g h  9 w h i c h  state:

"Sec. 1 6 . 0 5 . 2 5 9 .  A D M I N I S T R A T I V E  A P P E A L S .  T h e  B o a r d  of 

F i s h e r i e s  a n d  t h e  B o a r d  of Game, a c t i n g  j o i n t l y ,  m a y  e s t a b l i s h



b y  r e g u l a t i o n  a n  a p p e a l  p r o c e d u r e  f o r  p e r s o n s  a g g r i e v e d  b y  t h e  

a d o p t i o n  o r  r e p e a l  o f  a r e g u l a t i o n . "

' -  S i n c e  t h a t . o p i n i o n  f r o m  L e g a l  Services, a n d , - u n f o r t u n a t e l y ,  

a f t e r  t h e  R e s o u r c e s  C o m m i t t e e  p a s s e d  o u t  S C S  f o r  C S H B  288 

( Resources) ,.-three r e l e v a n t  e v e n t s  h a v e  o c c u r r e d :

][7~~Xir s u b s e q u e n t  d i s c u s s i o n s  a m o n g  Lecral S e r v i c e s  st a f f s - t h e  

b e l i e f  t h a t  t h e  p r e v i o u s l y  i d e r i f i f i e d ^ p r o v i s i o n s  d o  n o t  fit 

w i t h i n  t h e  .bi-l'l''^’*t i t l e  h a s  s t r e n g t h e n e d ]

2) L e g a l  S e r v i c e s  h a s  i d e n t i f i e d  t w o  a d d i t i o n a l  p r o v i s i o n s  

w h i c h  c a u s e  its s t a f f  co n c e r n .

a) S o m e  m e m b e r s  o f  t h e  L e g a l  S e r v i c e s  s t a f f  fe e l  t h a t  

p a g e  2, s e c t i o n  4, l i n e s  14 a n d  15, d o  n o t  fit u n d e r  t h e  

ti t l e .  T h i s  s e c t i o n  states:

"(10) r e g u l a t i n g  s p o r t  h u n t i n g  a n d  s u b s i s t e n c e  h u n t i n g  as 

n e e d e d  f o r  t h e  c o n s e r v a t i o n ,  d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  

of  g a m e . "

b) L e g a l  S e r v i c e s  h a s  a l s o  i d e n t i f i e d  S e c t i o n  3 of t h e  

R e s o u r c e s  CS as p r o b a b l y  n o t  c o m p l y i n g  w i t h  t h e  b i l l ' s  

ti t l e .  T h i s  is a l o n g e r  s e c t i o n  t h a t  d e a l s  w i t h  

p r o v i d i n g  a r e a s o n a b l e  o p p o r t u n i t y  f o r  p e r s o n a l  use, 

s p o r t  a n d  c o m m e r c i a l  f ishing. It  w a s  a n  a m e n d m e n t  t h a t  

w a s  o f f e r e d  b y  S e n a t o r  F i s c h e r  a n d  a d o p t e d  b y  t h e  

c o m m i t t e e  a t  its l a s t  m e e t i n g  o n  s u b s i s t e n c e .

g j  A l
TM-tk'

1 ^3) Legal--Services h a s  j u s t  a d v i s e d  c o m m i t t e e  s t a f f  that-tfie ^ - ] £ 

g e n e r a l  s e v e r a b i l i t y  p r o v i s i o n  c o n t a i n e d  in..Title 1 d o e s  n o t  < 

a p p l y  t o  t i t l e  q u e s t i o n s .  T h i s  m e a n s . t h a t  if a f t e r  a b i l l  h a s  

b e c o m e  law, a c o u r t  finds^th^it a n y  p r o v i s i o n  o f  t h e  b i l l  w a s ^ L
  jts\

n o t  e n c o m p a s s e d  in-^the b i l l ' s  title, n o t  j u s t  t h a t  p r o v i s i o n  j ^ .

b u t  t h e  e n t i r e  l a w  w o u l d  b e  i n v a l i d a t e d .

I t  is t h i s  l a s t  r e v e l a t i o n  w h i c h  is p a r t i c u l a r l y  se r i o u s .  

W h i l e  t h e  s e c t i o n s  a t  i s s u e  a r e  d e s i r a b l e  a n d  it is f e l t  t h a t



a

b i l l ' s  t i t l e ,  n o n e  o f  t h e s e  s e c t i o n s  a r e  s o  c r u c i a l  

b i l l ' s  p u r p o s e  t h a t  t h e y  a r e  w o r t h  r i s k i n g  t h e  e n t i r e  bill.

It  is r e c o m m e n d e d  t h a t  S e n a t o r  R o d e y  b e  a s k e d  if h e  w o u l d  

a g r e e  f o r  S C S  f o r  CSH'3 288 (Resources) t o  b e  r e f e r r e d  b a c k  to 

t h e  R e s o u r c e s  C o m m i t t e e  f o r  o n e  m e e t i n g  f o r  u s  t o  c o r r e c t  t h i s  

p r o b l e m .  L e g a l  s e r v i c e s  is p r e p a r i n g  a m e mo.
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O r i g i n a l  s p o n s o r s  R u l e s / G o v e r n o r

IN T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. 288 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to the t a k i n g  o f  f i s h  a n d  g a m e  for

s u b s i s t e n c e  a n d  p e r s o n a l  use; a n d  p r o v i d i n g  for an 

e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 6 . 0 5 . 2 5 1 ( a ) ( 6 )  is a m e n d e d  to read:

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  f i s h , p e r s o n a l  

u s e  fish, s u b s i s t e n c e  fish, or p r e d a t o r s  or o t h e r  c a t e g o r i e s  e s s e n t i a l  

for r e g u l a t o r y  p u r p o s e s ;

* Sec. 2. A S  1 6 . 0 5 . 2 5 1 ( a )  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(12) r e g u l a t i n g  c o m m e r c i a l ,  sport, s u b s i s t e n c e ,  a n d  p e r s o n a l  

u s e  f i s h i n g  as n e e d e d  for the c o n s e r v a t i o n ,  d e v e l o p m e n t ,  a n d  u t i l i z a­

ti o n  o f  f i s h e r i e s .

* Sec. 3. A S  1 6 . 0 5 . 2 5 5 ( a )  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read:

(10) r e g u l a t i n g  s p o r t  h u n t i n g  a n d  s u b s i s t e n c e  h u n t i n g  as

n e e d e d  for the c o n s e r v a t i o n ,  d e v e l o p m e n t ,  a n d  u t i l i z a t i o n  o f  game.

* Sec. 4. A S  1 6 .05 is a m e n d e d  b y  a ’".ding n e w  s e c t i o n s  to read:

Sec. 1 6 . 0 5 . 2 5 8 .  S U B S I S T E N C E  U S E  A N D  A L L O C A T I O N  O F  F I S H  A N D  GAME, 

(a) T h e  B e a r d  of  F i s h e r i e s  and t h e  B o a r d  of G a m e  s h a l l  i d e n t i f y  the 

f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s ,  o r  p o r t i o n s  of  s t o c k s  a n d  p o p u­

lat i o n s ,  t h a t  are c u s t o m a r i l y  a n d  t r a d i t i o n a l l y  u s e d  for s u b s i s t e n c e  

in e a c h  r u r a l  a r e a  i d e n t i f i e d  b y  the b o a r d s .

(b) T h e  b o a r d s  s h a l l  d e t e r m i n e
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s u s t a i n e d  y i e l d ;  a n d

(2) h o w  m u c h  o f  the h a r v e s t a b l e  p o r t i o n  is n e e d e d  to p r o­

v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  the s u b s i s t e n c e  u s e s  o f  those 

s t o c k s  a n d  p o p u l a t i o n s .

(c) T h e  b o a r d s  s h a l l  a d o p t  s u b s i s t e n c e  f i s h i n g  a n d  s u b s i s t e n c e  

h u n t i n g  r e g u l a t i o n s  f o r  e a c h  s t o c k  a n d  p o p u l a t i o n  f o r  w h i c h  a h a r v e s t -  

a b l e  p o r t i o n  is d e t e r m i n e d  to e x i s t  u n d e r  (b)(1) o f  this s e c t i o n .  If 

the h a r v e s t a b l e  p o r t i o n  is n o t  s u f f i c i e n t  to a c c o m m o d a t e  a l l  c o n s u m p­

tiv e  u s e s  of  the s t o c k  o r  p o p u l a t i o n ,  b u t  is s u f f i c i e n t  to a c c o m m o d a t e  

s u b s i s t e n c e  u s e s  o f  the s t o c k  or p o p u l a t i o n ,  t h e n  n o n w a s t e f u l  s u b s i s­

te n c e  u s e s  s h a l l  b e  a c c o r d e d  a p r e f e r e n c e  o v e r  o t h e r  c o n s u m p t i v e  uses, 

a nd the r e g u l a t i o n s  s h a l l  p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  

the s u b s i s t e n c e  uses. If the h a r v e s t a b l e  p o r t i o n  is s u f f i c i e n t  to 

a c c o m m o d a t e  the s u b s i s t e n c e  us e s  of  the s t o c k  o r  p o p u l a t i o n ,  t h e n  the 

b o a r d s  m a y  p r o v i d e  f o r  o t h e r  c o n s u m p t i v e  u s e s  o f  the r e m a i n d e r  o f  the 

h a r v e s t a b l e  p o r t i o n .  If it is n e c e s s a r y  to r e s t r i c t  s u b s i s t e n c e  

f i s h i n g  o r  s u b s i s t e n c e  h u n t i n g  in o r d e r  to a s s u r e  s u s t a i n e d  y i e l d  or 

c o n t i n u e  s u b s i s t e n c e  u s e s ,  t h e n  the p r e f e r e n c e  s h a l l  b e  l i mited, and 

the b o a r d s  s h a l l  d i s t i n g u i s h  a m o n g  s u b s i s t e n c e  ushers, b y  a p p l y i n g  the 

f o l l o w i n g  c r i t e r i a :

(1) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  f i s h  s t o c k  or 

g a m e  p o p u l a t i o n  as the m a i n s t a y  o f  l i v e l i h o o d ;

(2) l o c a l  r e s i d e n c y ;  a n d

(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

(d) T h e  b o a r d s  m a y  a d o p t  r e g u l a t i o n s  c o n s i s t e n t  w i t h  this s e c­

tion  that a u t h o r i z e  t a k i n g  f o r  n o n s u b s i s t e n c e  u s e s  a s t o c k  or p o p u l a­

tio n  i d e n t i f i e d  u n d e r  (a) of this s e c t i o n .
rcK\
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m a y  b e  t a k e n  o n l y  u n d e r  n o n s u b s i s t e n c e  r e g u l a t i o n s .

(f) T a k i n g s  a u t h o r i z e d  u n d e r  this s e c t i o n  a r e  s u b j e c t  to r e a s o n­

abl e  r e g u l a t i o n  of  s e a s o n s ,  c a t c h  or b a g  l i m its, a n d  m e t h o d s  and

m e a n s .  T a k i n g s  a n d  u s e s  o f  r e s o u r c e s  a u t h o r i z e d  u n d e r  this s e c t i o n

a r e  s u b j e c t  to A S  16.05 . 8 3 1  a n d  A S  16.30.

Sec. 16. 0 5 . 2 5 9 .  A D M I N I S T R A T I V E  A P P E A L S .  T h e  B o * r d  o f  F i s h e r i e s  

a n d  the B o a r d  o f  Game, a c t i n g  j o i n t l y ,  m a y  e s t a b l i s h  b y  ' j g u l a t i o n  an

a p p e a l  p r o c e d u r e  f o r  p e r s o n s  a g g r i e v e d  b y  the a d o p t i o n  o r  r e p e a l  of a

r e g u l a t i o n .

* Sec. 5. A S  16.05 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 1 6 . 0 5 . 2 6 1 .  N O  S U B S I S T E N C E  D E F E N S E .  In a p r o s e c u t i o n  for 

the t a k i n g  of  f i s h  o r  g a m e  in v i o l a t i o n  o f  a s t a t u t e  or r e g u l a t i o n ,  it 

is n o t  a d e f e n s e  th a t  the t a k i n g  w a s  d o n e  f o r  s u b s i s t e n c e  uses.

* Sec. 6. A S  16 . 0 5 . 3 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) T h e  B o a r d  o f  F i s h e r i e s  a n d  the B o a r d  o f  G a m e  m a y  a dopt 

r e g u l a t i o n s  p r o v i d i n g  f o r  the i s s u a n c e  a n d  e x p i r a t i o n  o f  s u b s i s t e n c e  

p e r m i t s  f o r  a r e a s ,  v i l l a g e s ,  c o m m u n i t i e s ,  g r o u p s ,  o r  i n d i v i d u a l s  as 

n e e d e d  for a u t h o r i z i n g ,  r e g u l a t i n g  a n d  m o n i t o r i n g  the s u b s i s t e n c e  

h a r v e s t  o f  f i s h  a n d  game. T h e  b o a r d s  s h a l l  a d o p t  t h e s e  r e g u l a t i o n s  

w h e n  the s u b s i s t e n c e  p r e f e r e n c e  r e q u i r e s  a r e d u c t i o n  in the h a r v e s t  of 

a f i s h  s t o c k  o r  g a m e  p o p u l a t i o n  b y  n o n s u b s i s t e n c e  users.

* Sec. 7. A S  1 6 . 0 5 . 9 4 0 ( 2 2 )  is a m e n d e d  to read:

(22) " s u b s i s t e n c e  f i s h i n g "  m e a n s  the t a k i n g  of, f i s h i n g  for, 

or p o s s e s s i o n  o f  fish, s h e l l f i s h ,  o r  o t h e r  f i s h e r i e s  r e s o u r c e s  b y  a 

r e s i d e n t dom i c i l e d  in a r u r a l  a r e a  o f  the s t a t e  f o r  s u b s i s t e n c e  uses 

w i t h  gi l l  net, seine, f i s h  w h e e l ,  l o n g  line, or o t h e r  m e a n s  d e f i n e d  by 

the B o a r d  of F i s h e r i e s ;
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a n d  t r a d i t i o n a l  u t a s  iIN A L A S K A ]  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  b y  a 

r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of  the s t a t e  f o r  d i r e c t  p e r s o n a l  or 

f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, c l o t h i n g ,  tools, or t r a n s­

po r t a t i o n ,  f o r  t h e  m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  o u t  of 

n o n e d i b l e  b y - p r o d u c t s  o f  f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  f o r  p e r­

son a l  or f a m i l y  c o n s u m p t i o n ,  a n d  f o r  the c u s t o m a r y  trade, b a r t e r ,  or 

s h a r i n g  f o r  p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ;  iui [FOR T H E  F U R P O S E S  OF] 

this p a r a g r a p h ,  " f a m i l y” m e a n s  [ALL] p e r s o n s  r e l a t e d  b y  b l o o d ,  m a r­

riage, o r  a d o p t i o n ,  a n d  a [ANY] p e r s o n  l i v i n g  in [WITHIN] the h o u s e­

h o l d  on  a p e r m a n e n t  b a s i s ;

* Sec. 9. A S  1 6 . 0 5 . 9 4 0  is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to read:

(28) " d o m i c i l e "  m e a n s  the true a n d  p e r m a n e n t  h o m e  o f  a 

p e r s o n  f r o m  w h i c h  t h e  p e r s o n  h a s  n o  p r e s e n t  i n t e n t i o n  o f  m o v i n g  a n d  to 

w h i c h  the p e r s o n  i n t e n d s  to r e t u r n  w h e n e v e r  the p e r s o n  is away; d o m i­

cil e  m a y  b e  p r o v e d  b y  p r e s e n t i n g  e v i d e n c e  a c c e p t a b l e  to the b o a r d s  of 

f i s h e r i e s  a n d  game;

(29) " f i s h  s t o c k "  m e a n s  a s p e c i e s ,  s u b s p e c i e s ,  g e o g r a p h i c  

g r o u p i n g  or  o t h e r  c a t e g o r y  of f i s h  m a n a g e a b l e  as a u nit;

(30) " g a m e  p o p u l a t i o n "  m e a n s  a g r o u p  o f  g a m e  a n i m a l s  o f  a 

s i n g l e  s p e c i e s  o r  s u b g r o u p  m a n a g e a b l e  as a unit;

(31) " p e r s o n a l  u s e  f i s h i n g "  m e a n s  the t a k ing, f i s h i n g  for, 

or p o s s e s s i o n  o f  f i n f i s h ,  s h e l l f i s h ,  o r  o t h e r  f i s h e r y  r e s o u r c e s ,  b y  

A l a s k a  r e s i d e n t s  f o r  p e r s o n a l  u s e  a n d  n o t  for s a l e  or b a r t e r ,  w i t h  

g i l l  or dip net, se i n e ,  f i s h  w h e e l ,  l o n g  line, o r  o t h e r  m e a n s  d e f i n e d  

b y  the B o a r d  of  F i s h e r i e s ;

(32) " r u r a l  a r e a "  m e a n s  a c o m m u n i t y  or a r e a  of  the s t a t e  in 

w h i c h  the n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d  t r a d itional^ u s e  o f  f i s h  or
O/- Î \('a4aA - ----------
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(33) " s u b s i s t e n c e  h u n t i n g "  m e a n s  the t a k i n g  of, h u n t i n g  for, 

or p o s s e s s i o n  o f  g a m e  b y  a r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of the 

s t a t e  f o r  s u b s i s t e n c e  u s e s  b y  m e a n s  d e f i n e d  b y  the B o a r d  of  Game,

* Sec. 10. A S  1 0 . 0 5 . 2 5 1 ( b ) ,  1 6 . 0 5 . 2 5 5 ( b ) ,  a n d  1 6 . 0 5 . 2 5 7  a r e  r e p e a l e d .

*  Sec. 11. T h i s  A c t  t a kes e f f e c t  J u n e  1, 1986.
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D e a r  Ron,

T h a n k  y o u  f o r  y o u r  l e t t e r  w h i c h  I r e c e i v e d  F r i d a y .  A s  y o u  a r e  
aware, t h o u g h  w e  h a v e  a g r e e d  o n  s o m e  a s p e c t s  of t h e  
s u b s i s t e n c e  i s s u e  a n d  d i s a g r e e d  o n  o t h ers, I h a v e  a l w a y s  
v a l u e d  y o u r  o p i n i o n s .

I s h a r e  y o u r  o p i n i o n  t h a t  w e  all d e e p l y  d e s i r e  a f a i r  a n d  
w o r k a b l e  s u b s i s t e n c e  l a w  t h a t  w i l l  l a y  t h e  s u b s i s t e n c e  i s s u e  
to  r e s t  o n c e  a n d  f o r  all. T h e  S e n a t e  S t a t e  A f f a i r s  a n d  
R e s o u r c e s  C o m m i t t e e s  h a v e  w o r k e d  l o n g  a n d  h a r d  t o  m a k e  s u c h  a 
b i l l  a r e a l i t y .  I a p p r e c i a t e d  y o u r  c o m p l i m e n t s  o n  t h e  
i m p r o v e m e n t s  t o  t h e  bill.

A s  y o u  m e n t i o n ,  t h e  s u b s i s t e n c e  b i l l  n o w  h a s  a n u m b e r  o f  
i m p o r t a n t  p r o v i s i o n s  t h a t  w e r e  l a c k i n g  l a s t  year. A m o n g  t h e s e  
a r e :
- a r e q u i r e m e n t  t h a t  t h e  b o a r d s  i d e n t i f y  s u b s i s t e n c e  s t o c k s  
a n d  p o p u l a t i o n s  b y  area;
- a n  e x c l u s i o n  f r o m  s u b s i s t e n c e  h a r v e s t  of s t o c k s  a n d  
p o p u l a t i o n s  w h i c h  t h e  b o a r d s  d o  n o t  i d e n t i f y  as s u b j e c t  to  
s u b s i s t e n c e  uses. E x a m p l e s  w o u l d  p r o b a b l y  b e  b i s o n ,  elk, a n d  
m o u n t a i n  goats, m o s t  p o p u l a t i o n s  of D a l i  s h e e p  a n d  s o m e  
s t e e l h e a d  a n d  t r o u t  s t o c k s  a n d  b r o w n  b e a r  p o p u l a t i o n s ;
- a r e q u i r e m e n t  t h a t  s u b s i s t e n c e  u s e r s  b e  g i v e n  a r e a s o n a b l e  
o p p o r t u n i t y  t o  h a r v e s t ;
- a p r o v i s i o n  t h a t  al." t a k i n g s  o f  f i s h  a n d  g a m e  a r e  s u b j e c t  
t o  r e a s o n a b l e  r e g u l a t i o n  o f  sea s o n s ,  b a g  l i m its, a n d  m e t h o d s  
a n d  m e a n s ,  i n c l u d i n g  p r o h i b i t i o n s  o n  w a n t o n  w a s t e ;
- a p r o h i b i t i o n  a g a i n s t  t h e  u s e  o f  t h e  s u b s i s t e n c e  d e f e n s e  in 
v i o l a t i o n s  of  f i s h  a n d  g a m e  laws.

I b e l i e v e  w e  a g r e e  t h a t  all o f  t h e s e  a r e  i m p o r t a n t  
i m p r o v e m e n t s  t o  l a s t  y e a r ' s  bill. U n f o r t u n a t e l y  w e  s e e m  to
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d i s a g r e e  o n  t h e  m a j o r  p r i n c i p l e  o f  w h e t h e r  o r  n o t  t h e  
l e g i s l a t u r e  s h o u l d  p a s s  a b i l l  t h a t  c o m p l i e s  w i t h  f e d e r a l  law. 
I b e l i e v e  p a s s a g e  of  a b i l l  t h a t  l a c k s  t h a t  c o m p l i a n c e  w o u l d  
b e  a m e a n i n g l e s s  c h a r a d e  a n d  a d e c e p t i o n  of  t h e  p u b l i c .  L a c k  
o f  c o m p l i a n c e  w i l l  c a u s e  a f e d e r a l  t a k e o v e r  o f  m a n a g e m e n t  of 
o u r  f i s h  a n d  g a m e  o n  all p u b l i c  l a n d s  o n  J u n e  1, 1986. 
M a n a g e m e n t  of  o u r  o w n  r e s o u r c e s  w a s  o n e  of  t h e  d r i v i n g  f o r c e s  
i n  o u r  b e c o m i n g  a state, a n d  I a m  n o t  g o i n g  t o  b e  p a r t  o f  
g i v i n g  a w a y  t h a t  p r i n c i p l e .

T h e r e  m a y  b e  m a n y  w h o  w o u l d  l i k e  to  c h a r a c t e r i z e  t h e  d a n g e r  o f  
f e d e r a l  t a k e o v e r  o n  J u n e  1st as a n  e m p t y  t h r e a t  o r  as f e d e r a l  
b u l l y i n g .  U n f o r t u n a t e l y ,  n e i t h e r  is true. T h e  D e p a r t m e n t  of 
I n t e r i o r  c e r t a i n l y  w i s h e s  t o  a v o i d  t a k e o v e r  a n d  h a s  n e i t h e r  
t h e  m o n e y  n o r  m a n p o w e r  t o  d o  a d e c e n t  j o b  o f  m a n a g e m e n t  o f  o u r  
f i s h  a n d  game. A s s i s t a n t  S e c r e t a r y  H o r n  e m p h a s i z e d  t h a t  
p o i n t ,  b u t  h e  a l s o  m a d e  it p l a i n  t h a t  t h i s  is a n  i s s u e  on  
w h i c h  t h e  d e p a r t m e n t  d o e s  n o t  h a v e  d i s c r e t i o n .

If t h e  d e p a r t m e n t  t r i e s  t o  i g n o r e  t h e  f e d e r a l  law, I b e l i e v e  
w e  w o u l d  i m m e d i a t e l y  s e e  t h e  i s s u e  in c o u r t  u n d e r  S e c t i o n  807, 
t h e  J u d i c i a l  E n f o r c e m e n t  s e c t i o n  of A N I L C A .  W e  w o u l d  t h e n  b e  
f a c e d  n o t  o n l y  w i t h  a f e d e r a l  t a k e o v e r  o f  f i s h  a n d  g a m e  
m a n a g e m e n t ,  b u t  w i t h  t h e  v e r y  r e a l  r i s k  of a f e d e r a l  j u d g e  
d e c i d i n g  t h a t  h e  is g o i n g  t o  p e r s o n a l l y  s u p e r v i s e  t h a t  
m a n a g e m e n t .  B e f o r e  a n y o n e  d i s m i s s e s  t h a t  risk, I w o u l d  
s u g g e s t  t h a t  h e  o r  s h e  l o o k  v e r y  c a r e f u l l y  a t  w h a t  h a p p e n e d  in 
W a s h i n g t o n  S t a t e  w i t h  J u d g e  Boldt.

I r e a l i z e  t h a t  t h e r e  a r e  p e r s o n s ,  i n c l u d i n g  s o m e  i n  t h e  
l e g i s l a t u r e ,  so s t r o n g l y  o p p o s e d  t o  s u b s i s t e n c e  t h a t  t h e y  
w o u l d  w e l c o m e  s u c h  a s c e n a r i o ,  b e l i e v i n g  t h e  r e s u l t s  w o u l d  b e  
so o n e r o u s  t h a t  o u t  of  t h e  r e s u l t i n g  p o l i t i c a l  c h a o s  a s t r o n g  
m o v e m e n t  w o u l d  d e v e l o p  t o  c h a n g e  t h e  f e d e r a l  law. T h a t  
a p p r o a c h  is p l a y i n g  R u s s i a n  r o u l e t t e  w i t h  o u r  r e s o u r c e s .  T h e  
S t a t e  A f f a i r s  a n d  R e s o u r c e s  c o m m i t t e e s  h a v e  w o r k e d  v e r y  h a r d  
w i t h  p e o p l e  o n  a l l  s i d e s  of t h e  i s s u e  t o  h a m m e r  o u t  a 
s u b s i s t e n c e  b i l l  t h a t  w i l l  w o r k  f o r  all of us, r a t h e r  t h a n  
y i e l d i n g  t o  e a s y  r h e t o r i c  b a s e d  o n  h o w  w e  w i s h  t h i n g s  w e re.

I s h o u l d  p o i n t  o u t  t h a t  t h e r e  a r e  o n g o i n g  p r i v a t e  c o u r t  s u i t s  
c h a l l e n g i n g  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  f e d e r a l  s u b s i s t e n c e  
law. E n a c t m e n t  o f  l e g i s l a t i o n  w i l l  h a v e  n o  e f f e c t  o n  t h e  
o u t c o m e  o f  t h o s e  suits. S u c h  l e g a l  b a t t l e s  c a n  t a k e  y e a r s ,  
h o w e v e r ,  w i t h  v e r y  u n c e r t a i n  r e s u l t s .  T h e  s a m e  c a n  b e  s a i d  
f o r  a t t e m p t s  t o  c h a n g e  t h e  f e d e r a l  law. W e  n e e d  a f a i r  a n d  
e q u i t a b l e  l a w  now, o n e  t h a t  r e t a i n s  o u r  o w n  c o n t r o l  o f  o u r  
r e s o u r c e s ,  a n d  is e n f o r c e a b l e  a n d  c o n s t i t u t i o n a l .  T h e  S e n a t e  
Re-iources C o m m i t t e e  S u b s t i t u t e  f o r  H o u s e  B i l l  288 is s u c h  a 
b i l l .

I n  y o u r  l e t t e r  y o u  r a i s e  t h e  i s s u e s  o f  n e e d  a n d  r e s i d e n c e .  A s  
y o u  w e l l  know, t h e  u s e  of  a c r i t e r i o n  b a s e d  o n  i n d i v i d u a l  
e c o n o m i c  n e e d  is c l e a r l y  n o t  in c o m p l i a n c e  w i t h  f e d e r a l  law.



A s s i s t a n t  S e c r e t a r y  H o r n  t e s t i f i e d  t o  t h a t  d u r i n g  h i s  
a p p e a r a n c e  b e f o r e  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  o n  M a r c h  5, 
1 9 8 6 .  T h e  f e d e r a l  l e g i s l a t i  e h i s t o r y  o n  t h e  s u b j e c t  s t a t e s  
i n  p a r t ,  " T h e  p o l i c y  a l s o  r  'ires t h a t  r e g u l a t o r y  s y s t e m s  
w h i c h  e m p l o y  i n c o m e  r e q u i r  m a y  n o t  b e  i m p o s e d  o n  r u r a l

r e s i d e n t s . "

A l s o ,  a s  y o u  w e l l  k n o w ,  t h e  f e d e r a l  l a w  e x p l i c i t l y  a n d  r e ­
p e a t e d l y  r e f e r s  t o  " r u r a l  r e s i d e n t s . "  A  b i l l  w h i c h  i g n o r e s  
t h i s  f a c t  w o u l d  a l s o  c l e a r l y  n o t  c o m p l y .  A g a i n  t h e  f e d e r a l  
l e g i s l a t i v e  h i s t o r y  is s p e c i f i c  o n  t h i s  p o i n t .  I t  s t a t e s ,  " I t  
a l s o  s h o u l d  b e  n o t e d  t h a t  c u s t o m a r y  a n d  t r a d i t i o n a l  
s u b s i s t e n c e  u s e s  m u s t  b e  e v a l u a t e d  o n  a c o m m u n i t y  o r  a r e a  
b a s i s ,  r a t h e r  t h a n  a n  i n d i v i d u a l  b a s i s . "  T h i s  l e a v e s  u s  a 
g o o d  d e g r e e  o f  f l e x i b i l i t y ,  h o w e v e r ,  i n  d e f i n i n g  " r u r a l  a r e a "  
f o r  t h e  p u r p o s e  o f  t h i s  b i l l .

Y o u r  i n t e r p r e t a t i o n  o f  w h i c h  a r e a s  o f  t h e  s t a t e  w o u l d  h a v e  
s u b s i s t e n c e  u s e  e l i m i n a t e d  i n  t h e m  m a y  h a v e  b e e n  c o r r e c t  f o r  
t h e  b i l l  a s  i t  w a s  o r i g i n a l l y  i n t r o d u c e d  b y  t h e  g o v e r n o r .
T h a t  i n t e r p r e t a t i o n  is c l e a r l y  i n c o r r e c t ,  h o w e v e r ,  f o r  t h e  
S e n a t e  R e s o u r c e s  C o m m i t t e e  s u b s t i t u t e .

" R u r a l  a r e a "  i n  t h e  b i l l  i s  d e f i n e d  a s  "a c o m m u n i t y  o r  a r e a  o f  
t h e  s t a t e  i n  w h i c h  t h e  n o n c o m m e r c i a l ,  c u s t o m a r y ,  a n d  
t r a d i t i o n a l  u s e  o f  f i s h  o r  g a m e  f o r  p e r s o n a l  o r  f a m i l y  c o n ­
s u m p t i o n  is a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  e c o n o m y  o f  t h e  
c o m m u n i t y  o r  a r e a . "  T h e  b i l l ' s  a c c o m p a n y i n g  s e c t i o n a l  
a n a l y s i s  c i t e s  C o n g r e s s ' s  i n t e n t  t o  p r o t e c t  s u b s i s t e n c e  u s e s  
w h e r e  " . . . s u c h  u s e s  h a v e  p l a y e d  a  l o n g  e s t a b l i s h e d  a n d  i m­
p o r t a n t  r o l e  i n  t h e  e c o n o m y  a n d  c u l t u r e  o f  t h e  c o m m u n i t y . . . " .  
T h e  s e c t i o n a l  f u r t h e r  s t a t e s ,  " I t  is e x p e c t e d  t h a t  t h e  b o a r d s  
. . . w o u l d  r e v i e w  a r e a s  a s  c o n d i t i o n s  c h a n g e  t o  a s s u r e  a r u r a l  
o r  n o n r u r a l  c l a s s i f i c a t i o n  is s t i l l  a p p r o p r i a t e . "

W h e t h e r  o r  n o t  a  c o m m u n i t y  o r  a r e a  i s  c l a s s i f i e d  a s  a " r u r a l  
a r e a "  f o r  t h e  p u r p o s e s  o f  t h i s  b i l l  w i l l  b e  a f a c t u a l  d e t e r ­
m i n a t i o n  b y  t h e  B o a r d s  o f  F i s h  a n d  G a m e .  S u b s i s t e n c e  w i l l  
e x i s t  i n  a r e a s  o n l y  a f t e r  t h e  b o a r d s  h a v e  m a d e  a f a c t u a l  
d e t e r m i n a t i o n  b a s e d  o n  t h e  e c o n o m y  o f  t h e  p a r t i c u l a r  a r e a  a n d  
t h e n  o n l y  o n  s t o c k s  a n d  p o p u l a t i o n s  i d e n t i f i e d  b y  t h e  b o a r d s  
a s  s u b j e c t  t o  s u b s i s t e n c e  u s e .  T h e  r e s u l t  o f  l i m i t i n g  t h e  
s u b s i s t e n c e  p r e f e r e n c e  t o  t h o s e  w h o  l i v e  i n  a r e a s  s o  
i d e n t i f i e d  w i l l  b e  t o  p r o t e c t  s u b s i s t e n c e  w h e r e  i t  i s  r e a l l y  
n e e d e d ,  b u t  l i m i t  i t  t o  a s m a l l  p e r c e n t a g e  o f  o u r  p o p u l a t i o n  
s o  c o n f l i c t s  w i l l  b e  d r a m a t i c a l l y  r e d u c e d .  A l l  o f  t h i s  is in 
p e r f e c t  c o m p l i a n c e  w i t h  f e d e r a l  law.

W e  r e a l i z e  t h a t  m a n y  A l a s k a n s  i n  e v e r y  p a r t  o u r  s t a t e  e a t  a 
g r e a t  d e a l  o f  f i s h  a n d  g a m e .  T h i s  b i l l  i s  n o t  i n t e n d e d  t o  
l i m i t  t h a t  i n  a n y  w a y .  W h a t  i s  i n t e n d e d ,  h o w e v e r ,  is t o  l i m i t  
t h e  n u m b e r  o f  p e o p l e  w h o  h a v e  a p r e f e r e n c e  o v e r  t h e  r e s t  o f  u s  
w h e n  i t  c o m e s  t i m e s  t o  h a r v e s t  t h a t  food.



I n  c l o s i n g ,  I f e e l  t h e  n e e d  t o  r e s p o n d  b r i e f l y  t o  y o u r  l a s t  
t w o  p a r a g r a p h s  w h i c h  l e f t  m e  m o r e  t h a n  a b i t  b e m u s e d .  Y o u r  
i n t e r p r e t a t i o n  o f  t h e  1 9 8 2  v o t e  is o n e  o f  t h e  m o s t  i n t e r e s t i n g  
a t t e m p t s  a t  r e v i s i o n i s t  h i s t o r y  I h a v e  e v e r  c o m e  a c r o s s .
S i n c e  y o u  s p e a r h e a d e d  t h e  m o v e  t o  r e p e a l  t h e  e x i s t i n g  l a w  i n  
1 9 8 2 ,  I t a k e  i t  y o u  f e l t  d i f f e r e n t l y  t h e n .

Y o u r  e x p r e s s e d  c o n c e r n  f o r  t h e  l a c k  o f  p u b l i c  h e a r i n g  f a l l s  in 
a  s i m i l a r  c a t e g o r y .  A s  t h i s  b i l l  h a s  m a d e  i t s  w a y  t h r o u g h  t h e  
l e g i s l a t u r e ,  i t  h a s  h a d  a s  m a n y  p u b l i c  h e a r i n g s  a s  a n y  p i e c e  
o f  l e g i s l a t i o n  I a m  a w a r e  of. T h e r e  h a v e  b e e n  n u m e r o u s  
s t a t e w i d e  t e l e c o n f e r e n c e s  a s  w e l l  a s  t w o - d a y  p u b l i c  h e a r i n g s  
i n  F a i r b a n k s  a n d  A n c h o r a g e .  T h e s e  h e a r i n g s  c u l m i n a t e d  i n  a 
s t a t e w i d e  t e l e c o n f e r e n c e  b y  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  
w h e r e  w e  l i s t e n e d  t o  e v e r y  p e r s o n  w h o  w i s h e d  t o  t e s t i f y .

I a m  s o r r y  y o u  w e r e  n o t  a w a r e  o f  t h e  m e e t i n g ,  b u t  I f e e l  

c o m p e l l e d  t o  p o i n t  o u t  t h a t  i t  w a s  t h o r o u g h l y  a d v e r t i s e d ,  v e r y  
w e l l  a t t e n d e d  a n d  i n c l u d e d  t e s t i m o n y  b y  R o b e r t a  B o o h e r  w h o  
o f f i c i a l l y  r . r e s e n t e d  t h e  A l a s k a  O u t d o o r  C o u n c i l ,  t h e  
o r g a n i z a t i o n  o f  w h i c h  y o u  a r e  t h e  f o r m e r  e x e c u t i v e  d i r e c t o r .

I w i l l  p r e s e n t  y o u r  l e t t e r  t o  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e .
I a p p r e c i a t e  t h e  d e p t h  o f  y o u r  f e e l i n g  o n  t h i s  i s s u e ,  a n d  a s  I 
s a i d  i n  t h e  b e g i n n i n g  o f  t h i s  l e t t e r ,  t h o u g h  w e  d i s a g r e e  o n  
s o m e  a s p e c t s ,  I a l w a y s  v a l u e  y o u r  o p i n i o n s .

S i n c e r e l y  y o u r s ,

S e n a t o r  A r l i s s  S t u r g u l e w s k i  
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

cc: S e n a t e  R e s o u r c e  C o m m i t t e e  M e m b e r s
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S e n a t e  R e s o u r c e s  C o m m i t t e e  
S t a t e  o-f Al a s k a
S e n a t o r  A r l i s s  S t u r g u l e w s k i ,  C h a i r m a n  
P o u c h  V

J u n e a u ,  A k . 99811

D e a r  S e n a t o r s :

It is m y  u n d e r s t a n d i n g  that y o u r  r e v i e w  of S e n a t e  C S  for H B  2 8 8  
( s u b s i s t e n c e )  is c o m i n g  to an e n d  a n d  t h e r e  m a y  n o t  be a n y  
f u r t h e r  p u b l i c  t e s t i m o n y  on t h i s  p i e c e  of l e g i s l a t i o n  in y o u r  
c o m m i t t e e .  U n f o r t u n a t e 1y , I w a s  u n a w a r e  of y o u r  o n e  

t e l e c o n f e r e n c e  on the bill a n d  t h u s  w a s  not a b l e  to t e s t i f y .  I 
d o  b e l i e v e ,  h o w e v e r ,  that t h e r e  a r e  a f e w  p o i n t s  that h a v e  not 
b e e n  s t r e s s e d  a d e q u a t e l y  a n d  s i n c e  it a p p e a r s  that I will n o t  be 
a b l e  to p r e s e n t  t h e m  p e r s o n a l l y ,  I a m  p u t t i n g  t h e m  in w r i t i n g .

F i r s t ,  I w a n t  to s t r e s s  that all A l a s k a n s  are p r a y i n g  that a fa i r  
a n d  w o r k a b l e  law wi l l  be f o r t h c o m i n g  w h i c h  wi l l  l a y  the 
s u b s i s t e n c e  c o n t r o v e r s y  to r e s t ,  o n c e  a n d  for all. Uie are a l s o  
a p p r e c i a t i v e  of the c o m p l e x i t y  of the p r o b l e m  a n d  the s e r i o u s n e s s  
of the issue as, in one w a y  or the o t h e r ,  it a f f e c t s  the d a i l y  
l i v e s  cr m o s t  A l a s k a n s .

I w o u l d  like to c o m p l i m e n t  the S t a t e  A f f a i r s  a n d  R e s o u r c e  
C o m m i t t e e s  a t t e m p t s  to i m p r o v e  on the s i m p l i s t i c  l e g i s l a t i o n  
i n t r o d u c e d  b y  the G o v e r n o r  a n d  n a r r o w l y  p a s s e d  b y  the H o u s e  

d u r i n g  the last s e s s i o n .  T h e r e  are d e f i n i t e  i m p r o v e m e n t s  in the 
1egi si at i o n .

T h e  p r o v i s i o n s  w h i c h  p r o v i d e  the a u t h o r i t y  to r e g u l a t e  
s u b s i s t e n c e  t a k i n g ,  g i v e  the B o a r d s  a u t h o r i t y  to i d e n t i f y  

s u b s i s t e n c e  s t o c k s ,  a u t h o r i z e  i s s u a n c e  of s u b s i s t e n c e  p e r m i t s ,  
p r o v i d e  that s u b s i s t e n c e  u s e r s  be g i v e n  a r e a s o n a b l e  o p p o r t u n i t y  
to h a r v e s t  a n d  a l l o w  n o  s u b s i s t e n c e  d e f e n s e  for f i s h  a n d  w i l d l i f e  
h a r v e s t e d  o u t s i d e  the r e g u l a t i o n s  a r e  all i m p o r t a n t  a n d  c r u c i a l  
a d d i t i o n s  to the o r i g i n a l  b i l l s .

T h e  m a j o r  s t u m b l i n g  b l o c k s  of the s u b s i s t e n c e  l a w  d e b a t e s  are, 
h o w e v e r ,  still left u n a t t e n d e d .  T h e  c o m m i t t e  c h o s e  to e l i m i n a t e



a c r i t i c a l  s e c t i o n  of an e a r l y  d r a f t  w h i c h  a l l o w e d  the B o a r d s  to 

a p p o r t i o n  s u b s i s t e n c e  u s e  a m o n g  s p e c i e s ,  s t o c k s  a n d  p o p u l a t i o n s  
that are s i m i l a r  a n d  r e a s o n a b l y  a v a i l a b l e .  T h e  c o m m i t t e e  a l s o  
c h o s e  to i n s e r t  the w o r d  " r u r a l "  into the s t a t e  law w i t h o u t  

p r o v i d i n g  a d e f i n i t i o n  w h i c h  w o u l d  p o s s i b l y  n a r r o w  a s u b s i s t e n c e  
p r i o r i t y  d o w n  to the " t r u e  s u b s i s t e n c e  u s e r s "  w h i c h  m o s t  A l a s k a n s  
w o u l d  a g r e e  d e s e r v e  so m e  p r e f e r e n t i a l  t r e a t m e n t .

T h e  c o m m i t t e e  h a s  a l s o  c h o s e n  to i g n o r e  the o v e r w h e l m i n g  
t e s t i m o n y  of m o s t  A l a s k a n s  that a n y  p r e f e r e n t i a l  a l 1o c a t i o n  of 
our c o m m o n  p r o p e r t y  r e s o u r c e s  f o r  s u b s i s t e n c e  s h o u l d  be ba".ed on 
n e e d  r a t h e r  than r >si d e n c y . A l a s k a n s  h a v e  a l s o  s t r o n g l y  e n d o r s e d  
a r e v i s i o n  of the e x i s t i n g  p o l i c y  to b a s e  s u b s i s t e n c e  on 
i n d i v i d u a l  or f a m i l y  n e e d  r a t h e r  than on a c o m m u n i t y  b a s i s  w h e r e  
" n e e d "  is t o t a l l y  i g n o r e d .

W e  all f u l l y  r e a l i z e  that y o u  are u n d e r  p r e s s u r e  f r o m  the F e d e r a l  
g o v e r n m e n t  a n d  s u b s i s t e n c e  a d v o c a t e s  to a d o p t  a s t a t e  law 
p r e c i s e l y  in line w i t h  t h e i r  n a r r o w  i n t e r p r e t a t i o n s  of the 
e x i s t i n g  F e d e r a l  law. U n f o r t u n a t e 1y , m o s t  A l a s k a n s  are n o t  g o i n g  
to e n d o r s e  a law w h i c h  a e s c r i m i n a t e s  b a s e d  on w h e r e  a p e r s o n  

l i v e s  in A l a s k a .

O n e  of the m o s t  v o l a t i l e  i s s u e s  h a s  b e e n  c o n c e r n e d  w i t h  
i d e n t i f y i n g  " w h o“ is a s u b s i s t e n c e  u s e r .  In y o u r  l e g i s l a t i o n ,  by 
c o m p l y i n g  w i t h  the F e d e r a l  l a w  a n d  i n s e r t i n g  the w o r d  r u r a l , the 
o n ! y  r e s i d e n t s  that are r e a l l y  e l i m i n a t e d  f r o m  the p r i o r i t y  use  
a r e  t h o s e  that l i v e  in A n c h o r a o e . Fa i r b a n k s . J u n e a u  a n d  
Ke tch i k a n . I f u l l y  r e a l i z e  t h a t  y o u  h a v e  p r o v i d e d  d i r e c t i o n ,  

t h r o u g h  the l e t t e r  of i n t e n t ,  f o r  the B o a r d s  of F i s h e r i e s  a n d  
G a m e  to f u r t h e r  d e l i n e a t e  " s u b s i s t e n c e  u s e s "  a n d  " r u r a’ a r e a s " .
In m y  o p i n i o n ,  by p a s s i n g  the b u c k  to the r e g u l a t o r y  D o a r d s ,  the 
l e g i s l a t u r e  is n e g l e c t i n g  its r e s p o n s i b i l i t i e s .  It is o b v i o u s  
that if e a c h  l e g i s l a t o r  is f o r c e d  to d e f i n e  w h i c h  a r e a  is or is 
n o t  a s u b s i s t e n c e  a r e a  a n d  t h u s  w h i c h  c o n s t i t u e n t s  are 
s u b s i s t e n c e  u s e r s ,  that it is g o i n g  to be e x t r e m e l y  d i f f i c u l t  to 
d r a f t  l e g i s l a t i o n  w h i c h  wi l l  p a s s  b o t h  h o u s e s .

I m a i n t a i n  that the b o a r d s  a r e  e v e n  l e s s  p r e p a r e d  to deal wit.h 
the c o n s t r u c t i o n  of s o c i a l l y  d e s c r i m i n a t o r y  l a w s  than is the 
l e g i s l a t u r e  a n d  f u r t h e r  m o r e  it is not the f u n c t i o n  of an 
a l l o c a t i o n  b o a r d .  It is c l e a r l y  the f u n c t i o n  of the l e g i s l a t u r e  
to d e v e l o p  c l e a r  g u i d e l i n e s  b y  w h i c h  the b o a r d s  w o u l d  f o l l o w  in 
i m p l e m e n t i n g  the laws. M o s t  i m p o r t a n t l y ,  e v e r y  A l a s k a n  w o u l d  be 

a b l e  to j u d g e  a n d  c o m m e n t  p e r s o n a l l y  on the l e g i s l a t i o n .  It is 
c r i t i c a l  that e v e r y o n e  be a b l e  to d e t e r m i n e  w h e t h e r  he or she is 
"in" or "out" d i r e c t l y  f r o m  the p r o p o s e d  l e g i s l a t i o n .

I b e l i e v e  it is h y p o c r i t i c a l  f o r  the l e g i s l a t u r e  to c o n s i s t e n t l y  
c r i t i c i z e  the a d m i n i s t r a t i v e  a g e n c i e s  f o r  d e v e l o p i n g  b r o a d  
r e g u l a t o r y  a u t h o r i t y  a n d  th e n  p a s s  a p i e c e  of l e g i s l a t i o n  as  
p o o r l y  c o n s t u c t e d  a s  t h i s  l e g i s l a t i o n  w i t h  a l m o s t  u n l i m i t e d
r e g u l a t o r y  o p t i o n s .  It is c l e a r  that b e c a u s e  the l e g i s l a t u r e
c a n n o t  deal w i t h  the p o l i t i c s  of t h i s  issue, they are p u l l i n g  the
p i n  a n d  t h r o w i n g  the h a n d  g r e n a d e  to the B o a r d s  in h o p e  that t h e y



will d e v e l o p  the p o l i t i c a l  g u t s  to d o  w h a t  the l e g i s l a t u r e  is 
a p p a r e n t l y  u n a b l e  to do.

I p e r s o n a l l y  feel y o u  s h o u l d  c r a f t  a s u b s i s t e n c e  l a w  w h i c h  ;s 
a c c e p t a b l e  to m o s t  A l a s k a n s  b a s e d  on s o m e  c r i t e r i a  of n e e d  a n d  
1a c k ' o f  a l t e r n a t i v e  r e s o u r c e s  a n d  let the c o u r t s  s e t t l e  w h e t h e r  
or n o t  it is in c o m p l i a n c e  w i t h  the F e d e r a l  law. ‘I a l s o  s t r o n g l y  
u r g e  yov to f a c e  up to y o u r  p u b l i c  r e s p o n s i b i l i t i e s  if y o u  d e c i d e  
to d e s c r i m i n a t e  a g a i n s t  u r b a n  r e s i d e n t s  b y  g i v i n g  a p r i o r i t y  to 
rural r e s i d e n t s  by p r e c i s e l y  d e f i n i n g  w h a t  is r u r a l . T h e  p u b l i c  
d e s e r v e s  that m u c h  c o n s i d e r a t i o n  on t h i s  v o l a t i l e  issue.

I w o u l d  like to p o i n t  out in c l o s i n g  th a t  d e s p i t e  r e c e n t  
t e s t i m o n y  to the c o n t r a r y ,  A l a s k a n s  v o t e d  in 1 9 8 2  to r e t a i n  the 
e x i s i t i n g  S t a t e  law w h i c h  c l e a r l y  d o e s  n o t  d e s c r i m i n a t e  a g a i n s t  

u r b a n  u s e r s .  F o r  s o m e  r e a s o n ,  s u b s i s t e n c e  a d v o c a t e s  h a v e  t w i s t e d  
the 1 9 8 2  v o t e  as an e n d o r s e m e n t  of the p r i v i l e g e  for o n l y  rural 
r e s  i d e n  t s .

It is a l s o  i m p o r t a n t  to e x p r e s s  m y  c o n c e r n  for y o u r  lack of 
c o n s i d e r a t i o n  for p u b l i c  inp u t  i n t o  the c o n s t a n t l y  c h a n g i n g  
l e g i s l a t i o n .  O n e  p o o r l y  a d v e r t i s e d  t e l e c o n f e r e n c e  c a n  h a r d l y  be 
c o n s i d e r e d  p u b l i c  p a r t i c i p a t i o n .

T h a n k  you for c o n s i d e r i n g  m y  c o m m e n t s .
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H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r m a n ,  Se n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V  (MS 3100)
J u n e a u ,  A l a s k a  99811

re j S u b s i s t e n c e  Bill;
SCS C S H B  2 8 8 (SA)

D e a r  S e n a t o r  S t u r g u l e w s k i :

As  you k n o w  I s e r v e d  as s p e c i a l  counsel to the S e n a t e  
S t a t e  A f f a i r e  C o m m i t t e e  for p u r p o s e s  of s u b s i s t e n c e  l e g i s l a t i o n .
I h a v e  r e v i e w e d  the s e n a t e  R e s o u r c e s  C o m m i t t e e  d r a f t  s u b s i s t e n c e  
b x l l  o f  M a r c h  4 and the s e c t i o n a l  a n a l y s i s .  1 am c o n c e r n e d  that 
the c u r r e n t  d r a f t  bill is too i n f l e x i b l e .  The d r a f t  bill a p p e a r s  
to be less f l e x i b l e  than A N I LCA, less f l e x i b l e  than the S e n a t e  
S t a t e  A f f a i r s  bill, and less f l e x i b l e  than the g o v e r n o r ' s  b ill. 
T h e r e f o r e ,  I will s u g g e s t  some a l t e r n a t i v e  language.

S U M M A R Y

S u b s i s t e n c e  l e g i s l a t i o n  m u s t  be flexible e n o u g h  to a l l o w  
the b o a r d s  a p p r o p r i a t e  a u t h o r i t y  to a l l o c a t e  s u b s i s t e n c e  among, 
but not e x c l u s i v e l y  to, a l t e r n a t i v e  stocks. Such f l e x i b i l i t y  is 
c l e a r l y  c o n s i s t e n t  wi t h  A N I L C A ,  so long as a p r e f e r e n c e  is 
r e t a i n e d  on all st o c k s  that are c u s t o m a r y  and t r a d i t i o n a l  
s u b s i s t e n c e  stocks.

F l e x i b i l i t y  is n e c e s s a r y  for two reasons. First, it 
a l l o w s  the b o a r d s  to deal w i t h  i m p acts that s u b s i s t e n c e  m a y  h a v e  
o n  m i x e d  s t ock f i s h e r i e s ,  w h e r e  s u b s i s t e n c e  targeted o n  o n e  s t o c k  
m a y  h a v e  an inc i d e n t a l  impact o n  a n o n - t a r g e t e d  stock. S e c o n d ,  
f l e x i b i l i t y  is a l s o  nec e s s a r y ,  and c o n s i s t e n t  with A N I L C A ,  in 
s i t u a t i o n s  wh e n  the s t o c k  of fish o r  g a m e  is of li t t l e  
s i g n i f i c a n c e , t o  o v e r a l l  s u b s i s t e n c e  harvest, but for w h i c h  a 
s u b s i s t e n c e  harv e s t  c o u l d  e a s i l y  c o n s u m e  any h a r v e s t a b l e  s u r p l u s .

I will g i v e  e x a m p l e s ,  but first let me s t a t e  the 
d e f i c i e n c i e s  of the R e s o u c e s  C o m m i t t e e  d r a f t  bill w h e n  c o m p a r e d  to 
A N I L C A ,  b e c a u s e  i d e n t i f y i n g  the d e f i c i e n c i e s  u n d e r l i e s  m y  
r e c o m m e n d a t i o n s .  The two g r e a t e s t  d e f i c i e n c i e s  are:

(1) The R e s o u r c e s  C o m m i t t e e  d r a f t  re q u i r e s  to b o a r d s  
to m a k e  a l l o c a t i o n  d e c i s i o n s  s o l e l y  in the c o n t e x t  of 
e a c h  s u b s i s t e n c e  stock. It fails to p r o vide 
a u t h o r i t y ,  c o n s i s t e n t  w i t h  A N I L C A ,  for the b o a r d s  to



l o o k  at least s o m e w h a t  b r o a d l y ,  and w i t h  some 
f l e x i b i l i t y ,  a *. the o v e r a l l  s u b s i s t e n c e  p i c t u r e  in a 
g i v e n  a r e a  w h e n  m a k i n g  a l l o c a t i o n  d e c i s i o n s .  In 
l i m i t e d  s i t u a t i o n s  the b o a r d s  s h o u l d  be able to 
c o n s i d e r  " a l t e r n a t i v e  r e s o u r c e s "  w h e n  m a k i n g  
a l l o c a t i o n  d e c i s i o n s  and w h e n  d e t e r m i n i n g  c u s t o m a r y  
and t r a d i t i o n a l  s u b s i s t e n c e  use, A N I L C A  p r o v i d e s  that 
a u t h o r i t y  in s i t u a t i o n s  p r i o r  to Ti e r  II, in w h i c h  
a l t e r n a t i v e  r e s o u r c e s  are also c o n s i d e r e d ,

(2) T h e  R e s o u r c e s  C o m m i t t e e  d r a f t  bill fails to 
r e c o g n i z e  A N I L C A  s t a n d a r d s ,  that on federal l a nds 
s u b s i s t e n c e  m u s t  be c o n s i s t e n t  wi t h  "sound m a n a g e m e n t  
p r i n c i p l e s "  and "t h e  c o n s e r v a t i o n  o f  h e a lthy 
populations'*f a n d  a d d i t i o n a l l y  that o n  N a tional P a r k  
S e r v i c e  lands ( i n c l u d i n g  p r e s e r v e s  o p e n  to s p ort 
h u n t i n g )  s u b s i s t e n c e  m u a t  be c o n s i s t e n t  with the 
" c o n s e r v a t i o n  of  h e a l t h y  and n a t u r a l  p o p u l a t i o n s " .
T h e s e  s t a n d a r d s  p r o v i d e  f l e x i b i l i t y ,  p a r t i c u l a r l y  in 
c o n j u n c t i o n  w i t h  a u t h o r i t y  to a l l o c a t e  among 
a l t e r n a t i v e  s t o c k s ,  b e c a u s e  th e y  let the board 
c o n s i d e r  factors o t h e r  than just the s u s t a i n e d  y i e l d  
of the target s t o c k .  T h e s e  s t a n d a r d s  t h e r efore w o u l d  
a l l o w  the b o a r d s  to a d d r e s s  m i x e d  s tock p r o b l e m s  and 
i m p a c t s  on n o n - s i g n i f i c a n t  s u b s i s t e n c e  stocks. See 
A N I L C A ,  s e c t i o n s  802, 805, 808, 810, 815.

B a s e d  on b o t h  o f  t h e s e  s h o r t c o m i n g s  in the S e n a t e  
R e s o u r c e  C o m m i t t e e  d r a f t  bill, I b e l i e v e  that A N I L C A  and its 
l e g i s l a t i v e  h i s t o r y  a r e  l e g a l l y ,  b i o l o g i c a l l y ,  and 
a d m i n i s t r a t i v e l y  p r e f e r a b l e  to the R e s o u r c e  C o m m i t t e e  bill fr o m  
the s p o r t  p e r s p e c t i v e ,  A N I L C A  m a y  end up b e ing p r e f e r a b l e  from 
the e n v i r o n m e n t a l  and n o n - c o n s u m p t i v e  p e r s p e c t i v e s  as well,
A N I L C A  is less r e s t r i c t i v e  of sport, c o m m e r c i a l  and n o n c o n s u m p t i v e  
use than is the l a t e s t  d r a f t  of the R e s o u r c e  C o m m i t t e e  bill,

I hope that y o u  w o n ' t  m i s t a k e  m y  intentions in s a y i n g  
that A N I L C A  is p r e f e r a b l e  to the R e s o u r c e  C o m m i t t e e  d r a f t  from a 
s p o r t  p e r s p e c t i v e .  I d o  not w a n t  a federal takeover, H o w e v e r ,  
b e f o r e  f o c u s i n g  on the need for f l e x i b i l i t y ,  I will t o u c h  b r i e f l y  
on w h a t  m i g h t  ha p p e n  if t h e r e  is a " federal takeover."

D I S C U S S I O N

A. C o n s e q u e n c e s  o f  a " F e d e r a l  T a k e o v e r " .

In the e v e n t  of f e d e r a l  i m p l e m e n t a t i o n  of the 
s u b s i s t e n c e  p r o v i s i o n s  of A N I L C A ,  D e p a r t m e n t  of the i n t e r i o r  is 
m o s t  l i k e l y  to s i m p l y  a d o p t  s t a t e  r e g u l a t i o n s  for s u b s i s t e n c e  on 
f e d e r a l  u p l a n d s  and t h e  few f e d e r a l  w a t e r s  that exist. (This is 
e s s e n t i a l l y  what A s s i s t a n t  S e c r e t a r y  W i l l i a m  Horn said b e f o r e  y o u r  
c o m m i t t e e . )  The S t a t e ' s  s p o r t  r e g u l a t i o n s  are c u r r e n t l y  a d o p t e d  
b y  the D e p a r t m e n t  in this m a n n e r  u n d e r  e x i s t i n g  federal a u t h o r i t y  
to a d o p t  s t a t e  r e g u l a t i o n s .
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The c o n s e q u e n c e s  of this w o u l d  bet (1) state s p o r t  and 
c o m m e r c i a l  r e g u l a t i o n s  w o u l d  r e m a i n  p r e t t y  m u c h  intact, (2) T i e r  
II h u n t s  c l o s e d  to s p o r t  on  f e d e r a l  l a n d s  w o u l d  open, b y  v i r t u e  of 
the f a c t  th a t  federal l a w  r e s t r i c t s  s u b s i s t e n c e  to rural 
r e s i d e n t s ,  and (3) T i e r  II h u n t s  c l o s e d  to s p o r t  on s t a t e  l ands 
w o u l d  r e m a i n  a problem, u n l e s s  the O f f i c e  of the A t t o r n e y  G e n e r a l  
c h a n g e s ,  as it should, its a d v i c e  th a t  all A l a s k a n s  are q u a l i f i e d  
for s u b s i s t e n c e  u n d e r  the M a d i s o n  d e c i s i o n .  W h a t  that a d v i c e  
i g n o r e d  w a s  the B o a r d ' s  J o i n t  P o l i c y  on  S u t’”*stance, 5 A A C  99.0 1 0 ,  
l i s t i n g  c r i t e r i a  for d e t e r m i n i n g  w h e t h e r  a use is c u s t o m a r y  and 
t r a d i t i o n a l .  T h o s e  c r i t e r i a  s e n s i b l y  e x c l u d e  a l m o s t  all u r b a n  
A l a s k a n s  w i t h o u t  r e s o r t  to the w o r d  " r ural". T h e  a d v i c e  i g n o r e d  
c o m m o n  s e n s e ,  for a l m o s t  e v e r y  u r b a n  A l a s k a n  knows he o r  she is 
not a c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  user. The 
c o n s e q u e n c e s  of  a f e d e r a l  t a k e o v e r  c o u l d  b e c o m e  m o r e  d i f f i c u l t  
o v e r  time if s t ate and f e d e r a l  w i l d l i f e  r e g u l a t i o n s  p u r s u e d  
d i v e r g e n t  p a t h s  so as to s t a i n  b i o l o g i c a l l y  a g a i n s t  e a c h  ot h e r ,  or  
if the f e d e r a l  g o v e r n m e n t  e v e n t u a l l y  sou g h t  to ex p a n d  its 
a u t h o r i t y  o v e r  n o n f e d e r a l  lands. But, those are m o r e  d i s t a n t  
p o s s i b i l i t i e s  and in the n e a r  t e r m  th e y  are unlikely.

B, A N I L C A  and F l e x i b i l i t y

M o s t  peo p l e  c o n v e r s a n t  w i t h  s u b s i s t e n c e  issues 
u n d e r s t a n d  that at T i e r  II, u n d e r  sec, 8C4 of A N I L C A  a n d  a s  
1 6 . 0 5 . 2 5 1 ( b ) ,  16.0 5 . 2 5 5 ( b )  o f  c u r r e n t  s t a t e  law, the b o a r d s  are to 
c o n s i d e r  the f a c t o r s  of  d e p e n d e n c y  o n  the resource, local 
r e s i d e n c y  and a v a i l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s  in a l l o c a t i n g  
s u b s i s t e n c e  use. T h e s e  are the c r i t e r i a  upon w h i c h  s u b s i s t e n c e  
use is r e s t r i c t e d  w h e n  there is not e n o u g h  of a r e s o u r c e  to 
a c c o m m o d a t e  all s u b s i s t e n c e  d e m and. H o w e v e r ,  wh a t  is o f t e n  not 
u n d e r s t o o d  is that, u n d e r  A N I L C A ,  the b o a r d s  a l s o  c a n  and s h o u l d  
a p p l y  t h o s e  same f actors, a l o n g  w i t h  o t h ers, in d e t e r m i n i n g  w h a t  
us e s  are " c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  uses," e v e n  b e f o r e  
the b o a r d s  a r e  faced w i t h  T i e r  I or T i e r  II s i t u a t i o n s .  Thus, the 
t h r e e  c r i t e r i a  play a d u a l  role, and the a b i l i t y  to look to 
a l t e r n a t i v e  r e s o u r c e s  is a key a s p e c t  of A N I L C A ' s  f l e x i b i l i t y .

T h e  du a l  role for t h e s e  c r i t e r i a  is c l e a r  fr o m  the 
l e g i s l a t i v e  h i s t o r y  of A N I L C A .  It says*

"However, the p h r a s e  ' c u s t o m a r y  and 
t r a d i t i o n a l *  is i n tendeo to p l a c e  p a r t i c u l a r  
e m p h a s i s  o n  the p r o t e c t i o n  and c o n t i n u a t i o n  of 
the taking of fish, ^ l d l j l ^ e ^ a n a ^ o t h e r  
r e n e w a b l e  r e s o u r c e s w h i c h  su c h  uses 
ha v e  played a long 'established and important 
role in the e c o n o m y  and c u l t u r e  o f  the 
c o m m u n i t y  and in w h i c h  su c h  uses i n c o r p o r a t e  
b e l i e f s  and c u s t o m s  w h i c h  h a v e  been handed 
d o w n  by word o£  m o u t h  o r  e x a m p l e  from 
g e n e r a t i o n  to g e n e r a t i o n .  The f a c t o r s  of 
l ocal r e s i d e n c y ,  e c o n o m i c  d e p e n d e n c e ,  and
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a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u c e a  h a v e  been 
i n c l u d e d  T n  s e c t i o n  804 (the p r e f e r e n c e  at 
T i e r  II] r a t h e r  than the d e f i n i t i o n  (of 
s u b s i s t e n c e  u s e ) . A l t h o u g h  a t ruly 
c o m p r e h e n s i v e  d e f i n i t i o n  o F  ^ s u b s i s t e n c e  uses' 
m u s t  i n c lude a m i x  of t h o s e  factors, the 
c o m m i t t e e  has d e t e r m i n e d  that they s h o u l d  be 
I n c o r p o r a t e d  t h r o u g h  a p p r o p r i a t e  a c t i o n  by the 
S t a t e  r u l e m a k i n g  a u t h o r i t y  [i.e. the boards) 
in eonjuntiorT'wIth r e c o m m e n d a t i o n s  of r egional 
c o u n c i l s  e s t a b l i s h e d  p u r s u a n t  to s e c t i o n  805 
to i m p l e m e n t  the s u b s i s t e n c e  p r e f e r e n c e  set 
f o r t h  in s e c t i o n  804. S e c t i o n s  8 0 3 - 8 0 5  are 
int e n d e d  to e s t a b l i s h  a d y n a m i c  p r o c e s s  for 
the r e g u l a t i o n  o f  s u b s i s t e n c e  r a s o u r c e s  and 
u s e s  w h i c h  will e n a b l e  r ural peo p l e  to 
p a r t i c i p a t e  in the d e c i s i o n m a k i n g  p r o c e s s  of 
the S t a t e  r u l e m a k i n g  a u t h o r i t y  in the 
i n c l u s i o n  of  the loc/il r e s i d e n c y ,  e c o n o m i c  
d e p e n d e n c e ,  and~ avaiTaETiiity of  a l t e r n a t i v e  
r e s o u r c e s  factors into the d e f i n i t i o n  of 
^ s u b s i s t e n c e  uses" o r T a  "case-by-case b a s i s  to 
m e e t  the needs o f  a p a r t i c u l a r  m a n a g e m e n t  
s i t u a t i o n  in a p a r t i c u l a r  area."

Sen. R ept. n o . 96-413, 96th C o n g , ,  1st Sess, at p. 269, e m p h a s i s  
a d d e d .

A f a i r  a n a l y s i s  o f  this l e g i s l a t i v e  h i s t o r y  is that the 
b o a r d s ,  in c o n j u n c t i o n  w i t h  r e g i o n a l  c o u n c i l s ,  are to d e t e r m i n e  
c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  use by c o n s i d e r i n g *  (1) 
w h e t h e r  the use is long e s t a b l i s h e d  and i m p ortant, (2) w h e t h e r  it 
is a c c o m p a n i e d  by  c u s t o m s  and b e l i e f s ,  (3) d e p e n d e n c y  on the 
r e s o u c c e ,  (4) local res i d e n c y ,  and (5) a v a i l a b i l i t y  of a l t e r n a t i v e  
r e s o u c e s .  As a m a t t e r  of p o l i c y ,  three o t h e r  c o n s i d e r a t i o n s  m i g h t  
b e  w o r t h  a d d i n g  to this list, ev e n  t h o u g h  th e y  are *'ot r e q u i r e d  by 
A N I L C A  o r  its l e g i s l a t i v e  h i s t o r y .  T h o s e  are* (6) the s e a s o n  at 
w h i c h  the r e s o u r c e  in q u e s t i o n  is h a r v e s t e d  s i n c e  m a n y  s u b s i s t e n c e  
h a r v e s t s  are i m p o r t a n t  in a n  o p p o r t u n i s t i c  and t e mporal c o n t e x t ,  
(7) the r e l a t i o n  the r e s o u r c e  has to o t h e r  s u b s i s t e n c e  r e s o u r c e s  
that are a l s o  h a r v e s t e d ,  and (8) the c u l t u r a l  v a l u e s  a s s o c i a t e d  
w i t h  the r e s o u r c e .  Ae I r e c all, S t e v e  Benhke, the D i r e c t o r  of the 
S u b s i s t e n c e  D i v i s i o n ,  s u g g e s t e d  t h ese la s t  three factors to m e  in 
o u r  d i s c u s s i o n s .  His s u g g e s t i o n  is good.

T h e  p r o b l e m  that now c o n f r o n t s  y o u r  c o m m i t t e e  is (as it 
a l w a y s  has b e e n  t h r o u g h o u t  this isaue) a d r a f t i n g  pr o b l e m .  It is 
not w h e t h e r  to hurt o r  h e l p  s u b s i s t e n c e  o r  n o n a u b a i a t e n c e  people. 
It is h o w  to d r a f t  l a n g u a g e  that a l l o w s  f l e x i b i l i t y  to a d d r e s s  
a l t e r n a t i v e  s t o c k s  and f l e x i b i l i t y  to u n d e r t a k e  s o u n d  m a n a g e m e n t  
w i t h o u t  h a v i n g  that l a n g u a g e  b e c o m e  a v e h i c l e  for the b o a r d s  to 
d e n y  s a t i s f a c t i o n  of s u b s i s t e n c e  use. Ho w e v e r ,  as Don M i t c h e l l ,  
c o u n s e l  for the A l a s k a  F e d e r a t i o n  of N a t i v e s  (AFN), c o r r e c t l y  
p o i n t s  ou t ,  the b o a r d s  u n f o r t u n a t e l y  d o  not h a v e  a p e r f e c t  track
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r e c o r d  on  this m a t t e r .  T h e r e f o r e ,  1 m a k e  the f o l l o w i n g  
s u g g e s t i o n .

C. S u g g e s t e d  A m e n d m e n t

1 a s s u m e ,  p e r h a p s  nai v e l y ,  that a s u c c e s s f u l  law s h o u l d  
f o s t e r  t r ust b e t w e e n  s u b s i s t e n c e  and n o n s u b s i s t e n c e  u s ers and that 
g e n e r o s i t y  s h o u l d  p r e v a i l  o v e r  a v a r i c e  and fear. T h e r e f o r e ,
s e c t i o n  1 6 . 0 5 . 2 5 8  in the d r a f t  bill, w h i c h  Involves
i d e n t i f i c a t i o n s  of c u s t o m a r y  and t r a d i t i o n a l  s u b s i s t e n c e  s h o c k s  
and d e t e r m i n a t i o n s  of h o w  m u c h  c.f a h a r v e s t  is n e e d e d  to
r e a s o n a b l y  s a t i s f y  s u b s i s t e n c e  use, s h o u l d  be a m e n d e d  to invo l v e
a d v i c e  fr o m  r e g i o n a l  c o u n c i l s  and to g i v e  the b o a r d s  and the 
c o u n c i l s  the f l e x i b i l i t y  to look to a l t e r n a t i v e  s t o c k s  in 
a l l o c a t i n g  fish and g a m e  and in d e a l i n g  w i t h  m i x e d  s t o c k  p r o b l e m s ,  
so long as s u b s i s t e n c e  n e eds are m e t  and the p r e f e r e n c e  is 
f u l f i l l e d .  I s u g g e s t  the f o l l o w i n g  language]

Sea, 16. 0 5 . 2 5 8 ,  S U B S I S T E N C E  U S E  A N D  A L L O C A T I O N  O P  FISH 
A N D  GAME.

(a) The Board of F i s h e r i e s  and the B oard of Game, 
a f t e r  c o n s u l t i o n  w i t h  the a p p r o p r i a t e  r e g i o n a l  a d v i s o r y  
c o u n c i l s ,  s h a l l  i d e n t i f y  c u s t o m a r y  and t r a d i t i o n a l  
s u b s i s t e n c e  uses of fish s t o c k s  and g a m e  p o p u l a t i o n s  in 
e a c h  rural a r e a  i d e n t i f i e d  by the boards.

(b) C o n s i s t e n t  w i t h  s a t i s f a c t i o n  of s u b s i s t e n c e  
u ses, s u s t a i n e d  yield, H o u n d  m a n a g e m e n t  p r i n c i p l e s ,  the 
m a i n t e n a n c e  of h e a l t h y  p o p u l a t i o n s ,  and f e d eral law, the 
b o a r d s  s h a l l  d e t e r m i n e  a f t e r  c o n s u l t a t i o n  w i t h  
a p p r o p r i a t e  r e g i o n a l  a d v i s o r y  c o u n c i l s :

(1) w h a t  p o r t i o n ,  if any, o f  the s t o c k s  and 
p o p u l a t i o n s  i d e n t i f i e d  u n d e r  (a) of this s e c t i o n  c a n  be 
h a r v e s t e d ;  and

(2) how m u c h  of the h a r v e s t a b l e  p o r t i o n  ia 
n e e d e d  to p r o v i d e  a r e a s o n a b l e  o p p o r t u n i t y  to s a t i s f y  
the s u b s i s t e n c e  uses.

(c) In m a k i n g  the d e c i s i o n s  u n d e r  (a) and (b) of 
this s e c t i o n ,  the b o a r d s  m a y  c o n s i d e r  f a c t o r s  inclu d i n g  
b u t  n o t  l i m i t e d  toi (1) w h e t h e r  the h a r v e s t  and use is 
lo n g  e s t a b l i s h e d  and imp o r t a n t ,  (2) w h e t h e r  the use 
i n c o r p o r a t e s  c u s tom, t r a d i t i o n  and belief, (3) 
d e p e n d e n c y  o n  the rosouce, (4) local res i d e n c y ,  (5) 
a v i a l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s ,  (6) the s e a s o n  at 
w h i c h  t h e  r e s o u c e  Is h a r v e s t e d  or  used, (7) the r e l a t i o n  
the r e s o u r c e  and its use h a v e  to o t h e r  r e s o u r c e s  used 
for s u b s i s t e n c e ,  and (8) c u l t u r a l  v a l u e s  a s s o c i a t e d  w i t h  
the r e s o u r c e .

I w o u l d  t h e r e a f t e r  r e l e t t e r  the e x i s t i n g  s u b s e c t i o n s  (c) 
t h r o u g h  (g).

I u n d e r s t a n d  that the S o l i c i t o r ' s  O f f i c e  of the 
D e p a r t m e n t  of the I n t e r i o r  q u e s t i o n s  w h e t h e r  A N I L C A  a l l o w s  the 
b o a r d s  to look to the a v a i l a b i l i t y  o f  a l t e r n a t i v e  s t o c k s  p r i o r  to
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1IV.„„   -  em  it c o uld be c u r e d  b y  m a k i n g
s u b s e c t i o n  (c) in m y  s u g g e s t e d  a m e n d m e n t  a p p l i c a b l e  o n l y  to s t a t e  
l a n d s  a n d  w a t e r s .  In that c a s e  I w o u l d  s i m p l y  add the phra- 3 "on 
s t a t e  l a nds and w a t e r s "  to s u b s e c t i o n  (c). S i n c e  s u b s e c t i o n  (c) 
is p e r m i s s i v e  langu a g e ,  r a t h e r  t h a n  m a n d a t o r y  l a n g u a g e ,  the 
a u t h o r i t y  c o u l d  be used o n l y  w h e n  n e c e s s a r y  and w o u l d  a l l o w  
d e s i r e d ,  r a t h e r  than u n d e s l r e d ,  d i f f e r e n c e s  b e t w e e n  m a n a g e m e n t  on 
f e d e r a l  lands and m a n a g e m e n t  o n  s tate lands and w a t e r s .

O v e r a l l ,  the a m e n d m e n t  I have s u g g e s t e d  w o u l d  r e c o u p  
m u c h  o f  the f l e x i b i l i t y  that was in the S e n a t e  S t a t e  A f f a i r s  bill 
but has b e e n  d e l e t e d  f r o m  the S e n a t e  R e s o u r c e s  bill.

T h e  s e c t i o n - b y - s e c t i o n  a n a l y s e s  of bo t h  the S e n a t e  S t a t e  
A f f a i r s  bill and the S e n a t e  R e s o u r c e s  d r a f t  bill r e c o g n i z e  the 
ro l e  o f  the r e g i o n a l  c o u n c i l s  in i d e n t i f y i n g  s u b s i s t e n c e  u s e  and 
m a k i n g  a l l o c a t i o n  d e c i s i o n s .  Ho w e v e r ,  b e c a u s e  the A P N  haa fought 
the n o t i o n  of  a d d r e s s i n g  a l t e r n a t i v e  s t o c k s  in the c o n t e x t  of 
i d e n t i f y i n g  and a l l o c a t i n g  to s u b s i s t e n c e  use, I ha v e  t h e r e f o r e  
s u g g e s t e d  t h e s e  a m e n d e d  s u b s e c t i o n s  in o r d e r  to s p e c i f i c a l l y  
i n v o l v e  the r e g i o n a l  c o u n c i l s  and a s s u r e  s t a t i s f a c t i o n  of 
s u b s i s t e n c e  uses. I hope this, in c o n j u n c t i o n  w i t h  the e x i s t i n g  
a u t h o r i t y  of the c o u n c i l s  (5 A A C  £ 6 . 6 1 0 ) ,  w o u l d  a s s u r e  s e n s i t i v i t y  
on the part of  the b o a r d s  and the c o u n c i l s  w h e n  chey look to 
a l t e r n a t i v e  stocks, are c o n f r o n t e d  wi t h  m i x e d  s tock p r o b l e m s ,  or 
se e k  to a p p o r t i o n  use b e t w e e n  si m i l a r ,  a v a i l a b l e  s t o c k s .  I hope 
this w o u l d  a l s o  re d u c e  the p e r c e p t i o n  on the pa r t  of  so m e  rural 
p e o p l e  that the b o a r d s  are d i s t a n t  and inse n s i t i v e ,

I t h i n k  that if you m a d e  this s u g g e s t e d  c h a n g e  y o u  w o u l d  
h a v e  a bill that w o u l d  be a c c e p t a b l e  to the 3 p o c t  c o m m u n i t y .  I 
u n d e r s t a n d  that M c K i e  C a m p b e l l  of y o u r  s t a f f  b e l i e v e s  it w o u l d  be 
m o r e  c o n v e n i e n t  to a d d r e s s  these m a t t e r s  in l e g i s l a t i v e  h i s t o r y .  
Th a t  w i l l  not w o r k  we l l  u n d e r  the c u r r e n t  R e s o u r c e  C o m m i t t e e  d r a f t  
bill, g i v e n  the p r o p o s e d  AS 1 6 . 0 5 . 2 5 8 ( a )  and (b), t h e i r  i n t e r p l a y  
w i t h  r e c e n t  c o u r t  d e c i s i o n s  in Elu s k a  and S k u s e , and the d e l e t i o n  
of a p p o r t i o n i n g  a u t h o r i t y .  C h a n g e s  in the l e g i s l a t i v e  h i s t o r y  of 
the c u r r e n t  R e s o u r c e  C o m m i t t e e  d r a f t  w o u l d  be l e g a l l y  m e a n i n g l e s s  
in the face of the p l a i n  l a n g u a g e  of the d r a f t  to the c o n t r a r y .
It is i m p o r t a n t  to u n d e r s t a n d  that El u s k a  and S k u s e  s t a n d  for two 
p r o p o s i t i o n s *  (1) the " s u b s i s t e n c e  d e f e n s e , "  and 7 2 )  a r e q u i r e m e n t  
that the b o a r d s  a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  for all s u b s i s t e n c e  
s t o c k s .  T h e  S e n a t e  S t a t e  A f f a i r s  bill d e a l t  w i t h  b o t h  a s p e c t s  of 
t h e s e  cases. The S e n a t e  R e s o u r c e s  d r a f t  d e a l s  o n l y  w i t h  the 
d e f e n s e .

I wi l l  now turn to d e m o n s t r a t i n g  w h y  this a l t e r n a t i v e  
l a n g u a g e  is n e c e s s a r y ,  ra t h e r  than just an a b s t r a c t  point.
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D. W h y  F l e x i b i l i t y  is N e c e s s a r y

D o n  M i c h e l l  has long s p o k e n  of an e r r o r  by the B o a r d  of 
F i s h e r i e s  s e v e r a l  y e a r s  a g o  that d e m o n s t r a t e s  e r r o n e o u s  s h i f t i n g  
of T y o n e k  s u b s i s t e n c e  to an a l t e r n a t i v e  stock. I h a v e  a l w a y s  
a g r e e d  w i t h  h i m  th a t  the b o a r d s  s h o u l d  not be a l l o w e d  to s h ift any 
p o r t i o n  of a s u b s i s t e n c e  h a r v e s t  to a l t e r n a t i v e  r e s o u e e s  w h e n  
d o i n g  so is in a n y  s i g n i f i c a n t  w a y  to the d e t r i m e n t  of s u b s i s t e n c e  
use. H o w e v e r ,  the r u l e  o n  a l t e r n a t i v e  r e s o u r c e s  s h o u l d  not be so 
hard and fast as to d e n y  the b o a r d s  f l e x i b i l i t y  w h e n  it is 
r e a s o n a b l e .  I h o p e  that f o u r  e x a m p l e s  will flesh o u t  the p r o b l e m ,  
and I r e c o m m e n d  that you u t i l i z e  them in the s e e t i o n - b y - s e c t i o n  
a n a l y s i s  to f a c i l i t a t e  u n d e r s t a n d i n g  of how a l t e r n a t i v e  r e s o u r c e s  
m i g h t  be l o o k e d  to w i t h o u t  d e t r i m e n t  to s u b s i s t e n c e  needs. 1 w i l l  
s t i c k  m o s t l y  to f i s h e r y  e x a m p l e s ,  b e c a u s e  I i.m a d a b b l i n g  
d i l e t t a n t e  in f i s h e r i e s  m a n a g e m e n t  and i g n o r a n t  in g a m e .  H o w e v e r ,  
the p r i c i p l e s  s u g g e s t e d  by t hese e x a m p l e s  m a y  a p p l y  to bo t h  fish 
and g a me.

E x a m p l e  II: Ty o n e k  King Salm o n .

T h e  T y o n e k  s i t u a t i o n  d e m o n s t r a t e s  w h e n  s h i f t i n g ,  e i t h e r  
p a r t i a l l y  o r  fully, to a n o t h e r  s t o c k  s h o u l d  not o c c u r .  T h e  f i r s t  . 
f r e s h  m e a t  o n  the b e a c h e s  at T y o n e k  is the S u s i t n a  b o u n d  king 
s a l m o n .  S e v e r a l  y e a r s  ago the B o ard of F i s h e r i e s  d i d  not a l l o w  
s u b s i s t e n c e  h a r v e s t  of these fish w h e n  t h e y  w e r e  m i g r a t i n g  past 
the T y o n e k  b e a c h e s  but did a l l o w  s p o r t  h a r v e s t  of t h ese fish w h e n  
t h e y  r e a c h e d  th* S u s i t n a  t r i b u t a r i e s .  The s u b s i s t e n c e  take is and 
w o u l d  ha v e  be e n  smal.1 In r e l a t i o n  to the si z e  of the run. The 
b n a r d ' s  d e c i s i o n  was l e g a l l y  i m p r o p e r  b e c a u s e  it fo r c e d  T y o n e k  
p e o p l e  to s t a n d  and w a i t  for l a t e r  and less a c c e s s i b l e  sto c k s  —  
chum, s o c k e y e  and s i l v e r  s a l m o n  —  w h i l e  u r b a n  s p o r t  p e o p l e ,  less 
in need, fished, T h e r e f o r e ,  the Board of F i s h e r i e s  sh o u l d  not be 
a l l o w e d  to s h i f t  T y o n e k  s u b s i s t e n c e  from king s a l m o n  to a later, 
less a v a i l a b l e  s t o c k  of s a l m o n .  S u b s e q e n t  l i t i g a t i o n  o v e r t u r n e d  
the b o a r d ' s  d e c i s i o n  of a l l o w i n g  s p o r t  and d i s a l l o w i n g  s u b s i s t e n c e  
in this c a se, and f e w  w h o  try to d e a l  f a i r l y  w i t h  s u b s i s t e n c e  
a r g u e  that the c o u r t  s h o u l d  h a v e  d e c i d e d  o t h e r w i s e .  D e p e n d e n c y  on 
the r e s o u r c e  and lack of a l t e r n a t i v e s  w e r e  d e m o n s t r a b l e .  "No 
s h i f t i n g 11 o u g h t  to be the rule in the T y o n e k  case. T h e r e f o r e ,
w h e n  A F N  g i v e s  the T y o n e k  c a s e  as an e x a m p l e  o f  w h y  a l t e r n a t i v e
resourceis s h o u l d  not be c o n s i d e r e d ,  A F N  is p u t t i n g  f o r w a r d  a 
" s t r a w  m a n "  a r g u m e n t .  No s e n s i b l e  p e r s o n  w o u l d  s u g g e s t  any 
s n i f t i n g  in the T y o n e k  s i t u a t i o n ,  and n o  l e g i s l a t i o n  has e v e r  been 
d r a f t e d  to a l l o w  t h a t  sort of a shift.

E x a m p l e  #2: Late K e n a l  R i v e r  Coho.

T h e  late K e nai R i v e r  c o h o  d e m o n s t r a t e s  that any ru l e  on 
a l t e r n a t i v e  s t o c k s  s h o u l d  be f l e x i b l e  and fair. T h i 3  fish runs 
a l o n g  the e a s t  b e a c h e s  of C o o k  I n l e t  in late A u g u s t  and t h r ough
S e p t e m b e r .  It Is a small run that is h i g h l y  v a l u e d  by s p ort
a n g l e r s .  N o n - c o m m e r c i a l  h a r v e s t s  (at v a r i o u s  t i mes c a l l e d  
" s u b s i s t e n c e "  h a r v e s t s )  have h a r v e s t e d  u p w a r d s  of 13,000 of these
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fish a n n u a l l y *  A l t h o u g h  runs for the past two y e a r s  have b e e n  
m u c h  l a r g e r  than the r e c e n t  a v e r a g e ,  this level of  h a r v e s t  has led 
in s o m e  r e c e n t  y e a r s  to c l o s i n g  the s p o r t  f i s h e r y  in the river. I 
w o u l d  h a v e  no o b j e c t i o n  to this c l o s i n g ,  but for the fact that 
f r o m  late J u n e  till e a r l y  A u g u s t  the same b e a c h e s  a r e  p a c k e d  wi t h  
h u n d r e d s  of t h o u s a n d s  to m i l l i o n s  of s o c k e y e  s a l m o n  that a r e  
c a t c h a b l e  w i t h  the s a m e  g e a r  and are r e c o g n i z e d  by the m a r k e t  and 
the p u b l i c  g e n e r a l l y  as m o r e  d e s i r a b l e  fish. T h e  B o ard of 
F i s h e r i e s  has at v a r i o u s  t imes s o u g h t  to f ully o r  p a r t i a l l y  s h i f t  
the n o n c o m m e r c i a l  f i s h e r y  for late K e nai c o h o s  to the m o r e  
a b u n d a n t  s o c k e y e  r u n n i n g  a few w e e k s  e a r l i e r .  The S e n a t e  S t a t e  
A f f a i r s  bill w o u l d  a l l o w  a shi f t ,  at l e ast in p a rt. T h e  S e n a t e  
R e s o u r c e s  d r a f t  bill d o e s  not to a l l o w  it.

E x a m p l e  3: M i x e d  S t o c k s

M i x e d  s t o c k s  a l s o  d e m o n s t r a t e  that a n y  ru l e  on 
a l t e r n a t i v e  s t o c k s  s h o u l d  be f l e x i b l e  and fair. O n  the same e a s t  
b e a c h e s  of C o o k  I n l e t  t here are s e v e r a l  m i x e d  s t o c k  f i s h e r i e s  
c o n d u c t e d  by g i l l  nets. K e n a i  king s a l m o n  run C o n t e m p o r a n e o u s l y  
w i t h  so c k e y e .  S e v e r a l  c o h o  s t o c k s  a r e  c o n t e m p o r a n e o u s  w i t h  
s o c k e y e ,  pi n k s ,  c h u m  a n d  e v e n  s e m e  o f  the s e c o n d  K e n a i  king run. 
T h e s e  m i x e d  s t o c k  f i s h e r i e s  ha v e  p r o d u c e d  s u b s t a n t i a l  c o n f l i c t s  
b e t w e e n  s p o r t  and c o m m e r i a l  f i s h e r m e n .  If p o r t i o n s  of the K e n a i  
P e n i n s u l a  q u a l i f y  f o r  s u b s i s t e n c e ,  then a rigid s t a t e  s u b s i s t e n c e  
l a w  that d o e s  not a l l o w  the B o a r d  of F i s h e r i e s  the f l e x i b i l i t y  to 
a l l o c a t e  s u b s i s t e n c e  b e t w e e n  s t o c k s  o r  to focus it on s o m e  s t o c k s  
in a r e a s o n a b l e  m a n n e r  wi l l  s i m p l y  add to t h e s e  c o n f l i c t s .  
A c c e p t a n c e  of the s u b s i s t e n c e  l a w  by the s p o c t  c o m m u n i t y  w o uld 
i n e v i t a b l y  be less than it has be e n  to date. T h i s  p r o b l e m  c o u l d  
be c o m p o u n d e d  by s u b s i s t e n c e  ne t s  d i s p l a c i n g  some c o m m e r c i a l  set 
ne t s  be a l i m i t e d  e x t e n t ,  b e c a u s e  the b e a c h e s  w o u l d  h a v e  to 
a c c o m m o d a t e  a d d i t i o n a l  n e t s  and s u b s i s t e n c e  c o u l d  be e n t i t l e d  to 
the ba s t  si t e s .  The S e n a t e  S t a t e  A f f a i r s  bill c o u l d  d e a l  w i t h  
this, b y  g i v i n g  the b o a r d s  s o m e  f l e x i b i l i t y  to a p p o r t i o n  use 
b e t w e e n  s t a c k s  and to focus on some s t o c k s  m o r e  than o t h e r s .  The 
o n l y  f l e x i b i l i t y  in the S e n a t e  R e s o u r c e  d r a f t  bill is f o u n d  in the 
w o r d s  " r e a s o n a b l e  o p p o r t u n i t y " .  T h a t  is a frail ho o k  u p o n  w h i c h  
to hang a h e i v y  hat.

E x a m p l e  4i N o n - t a r g e t ,  M i n i m a l  T a r g e t ,  and I n c i d e n t a l  
T a r g e t  Stocks.

A  p o t e n t i a l  p r o b l e m  of n o n - t a r g e t ,  m i n i m a l  t a r g e t  and 
i n c i d e n t a l  t a r g e t  s t o c k s  a l s o  d e m o n s t r a t e s  the need for 
f l e x i b i l i t y  to a d d r e s s  a l t e r n a t i v e  s t o cks. I t  we have a rigid 
bill we m a y  end up w i t h  the b o a r d s  h a v i n g  lit t l e  a b i l i t y  to 
m i n i m i z e  i m p a c t s  o n  r a i n b o w  t r out and s t e e l h e a d  trout s t o c k s ,  or  
o t h e r  h i g h l y  s e n s i t i v e  s t o c k s ,  in s e v e r a l  s i t u a t i o n s  a r o u n d  the 
state.

N u m e r o u s  F e d e r a l  and S t a t e  r e p o r t s  (eg., USDOI, FWS, 
S u b s i s t e n c e  M a n a g e m e n t  and Use, 1985; USDOI, FWS, K o d i a k  R e f u g e  
C o m p r e h e n s i v e  M a n a g e m e n t  Plan, 1986; USDOI, FWS & BLM, B u r g e r ,  et
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al, 1983, on  C o p p e r  R i v e r  afceelhead; USDOI, BIA, Worl, 1982, 
" S y n o p s i s  of A l a s k a  N a t i v e  S u b s i s t e n c e  E c o n o m i e s  a n d  P r o j e c t i o n  o f  
R e s e a r c h  Nee d s i  S u b s i s t e n c e  D a t a  Base Phase II"; A D F & G ,  Subs.
Div,, S t a n e k ,  1982, R e p o r t  No. 32; ADF&G, Subs. Div., Fall, R e p o r t  
No. 74) d o c u m e n t  s u b s i s t e n c e  h a r v e s t  of r a i n b o w  and s t e e l h e a d  
trout. I h a v e  had no p r o b l e m  w i t h  this b e c a u s e  I  d o  not kn o w  of 
m a n y  d e m o n s t r a b l e  impacts. H o w e v e r ,  the A t t o r n e y  G e n e r a l  and the 
B o a r d  of F i s h e r i e s  m i g h t  h a v e  a p r o b l a m  b e c a u s e  c u r r e n t  s t a t e  
r e g u l a t i o n s ,  5 A A C  0 1 . 0 1 0 ,  p r o h i b i t  s u b s i s t e n c e  h a r v e s t  of r a i n b o w  
t r out and s t e e l h e a d .  I h a v e  a l w a y s  w o n d e r e d  w h e t h e r  that 
r e g u l a t i o n  w o u l d  s u r v i v e  a s u b s i s t e n c e  c h a l l e n g e .  E l u s k a  and 
S k u s e  i n d i c a t e  the r e g u l a t i o n  w o u l d  fall, based o n  the- c o u r t 1 a 
r e q u i r e m e n t  that the b o a r d s  a d o p t  s u b s i s t e n c e  r e g u l a t i o n s  for 
e v e r y  s u b s i s t e n c e  stock. W h e t h e r  t\« r e g u l a t i o n  w o u l d  s tand or 
fall is, i b e l i e v e ,  an  i m p o r t a n t  q u e s t i o n  to the s p o r t  c o m m u n i t y  
b e c a u s e  the r e g u l a t i o n  h e l p s  s u s t a i n  a st r o n g  c e c r e a t i o n a l  
i n t e r e s t  and a m u l t i - m i l l i o n  d o l l a r  sport, g u i d e  and l o d g e  
i n d u s t r y  th a t  are f o c u s i n q  i n c r e a s i n g l y  on c a t c h  and r e l e a s e  of 
o l d e r  age, w o r l d  c l a s s  t r o p h y  r a i n b o w s  and s t e e l h e a d .

B a s e d  on S t a t e  e s t i m a t e s  iri the B r i s t o l  B a y  R e g i o n a l  
P l a n  and the K e nai R i v e r  s t u d i e s ,  the s port f i s h i n g  i n d u s t r y  in 
the B r i s t o l  B a y  d r a i n a g e s ,  in w h i c h  w o r l d  c l a s s  r a i n b o w s  p l a y  a 
s i g n i f i c a n t  role, is f a r  m o r e  i m p o r t a n t  e c o n o m i c a l l y  than the 
K e n a i  R i v e r  g u i d e  industry. If low l e v e l s  of s u b s i s t e n c e  t a r g e t e d  
on r a i n b o w  o r  s u b s i s t e n c e  t a r g e t e d  p r i m a r i l y  o n  o t h e r  s t o c k s  
s i g n i f i c a n t l y  impact o v e r  time the p r e v a l e n c e  o f  the r e l a t i v e l y  
s c a r c e  o l d e r  age fish, then we wi l l  .suffer a lo s s  o f  i n t e r n a t i o n a l  
i n t e r e s t  to a n g l e r s .  P e r h a p s  we s h o u l d  risk that loss, b u t  I 
d o n ' t  t hink the l a w  d o e s  o r  s h o u l d  r e q u i r e  It. T h e r e  a r e  o n l y  
t h r e e  w o r l d  c l a s s  r a i n b o w  f i s h e r i e s  in the w o r l d .  A l a s k a ,  
p r i m a r i l y  in the B r i s t o l  Bay d r a i n a g e s ,  is the best, and the o t h e r  
two a r e  in P a t a g o n i a  a n d  N e w  Z ealand.

S e v e r a l  s p o r t  r e g u l a t i o n s ,  i n v o l v i n g  s p e c i a l  m a n a g e m e n t  
r e g i m e s  for r a i n b o w  trout, c o u l d  e v e n t u a l l y  l o ose m u c h  of t h e i r  
e f f e c t i v e n e s s  in p r o v i d i n g  q u a l i t y  s p o r t  f i s h e r i e s  if the b o a r d s  
are w i t h o u t  f l e x i b i l i t y  in p r o v i d i n g  for s u b s i s t e n c e .  T a l c h a l i t n a  
R i v e r  r a i n b o w s  a r e  m a n a g e d  for c a t c h  and release. B r i s t o l  Bay 
d r a i n a g e  r a i n b o w s  a r e  m a n a g e d  p r i m a r i l y  for t r o phy. K e n a i  R i v e r  
r a i n b o w s  are m a n a g e d  f o r  trophy. T h e  d r a f t  S o u t h c e n t r a l  R a i n b o w  
T r o u t  M a n a g e m e n t  P l a n  p r o p o s e s  i n c r e a s i n g  the n u m b e r  of t r o p h y  and 
c a t c h  a n d  r e l e a s e  s t r e a m s  and p r o h i b i t i n g  the t a k i n g  of r a i n b o w s  
t h r o u g h  the ice o n  s e v e r a l  w e s t  a i d e  S u s i t n a  R i v e r  t r i b u l a r i e s .  
T h e s e  d e c i s i o n s  are c u r r e n t l y  o r  w i l l  be based f u l l y  o r  p a r t l y  on 
" s o u n d  m a n a g e m e n t  p r i n c i p l e s "  i n v o l v i n g  s o c i a l  a l l o c a t i o n s  a t  

o l d e r  age fish, r a t h e r  than b i o l o g i c a l  c o n s i d e r a t i o n s  u n d e r  
" s u s t a i n e d  yield.." I d o u b t  that the p r e s e n t  s p o r t  size 
l i m i t a t i o n s ,  bag limits, and m e t h o d s  and m e a n s  r e s t r i c t i o n s  c o u l d  
l e g a l l y  be a p p l i e d  to s u b s i s t e n c e .  T h e  b e s t  a l t e r n a t i v e  is 
f l e x i b i l i t y  in t a r g e t i n g  and a p p o r t i o n i n g  s u b s i s t e n c e  use a m o n g  
stocks.
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E. H y p o t h e t i c a l  C o u r t  C a s e s

I w i l l  c l o s e  w i t h  a b r i e f  d i s c u s s i o n  of  h o w  five 
h y p o t h e t i c a l  l a v  s u i t s  w o u l d  fare u n d e r  the s u g g e s t e d  a m e n d m e n t  
and the c u r r e n t  S e n a t e  R e s o u r c e s  dr a f t .  I d o  so in o r d e r  to 
f u r t h e r  d e m o n s t r a t e  the ne e d  for f l e x i b i l i t y .  For the m o s t  pa r t  
all fi v e  hypothetical® i n v o l v e  issues o r  s i t u a t i o n s  that ha v e  
c o n f r o n t e d  the State. T h e  f i f t h  h y p o t h e t i c a l  demonstrate® tha t  
the R e s o u r c e  C o m m i t t e e  d r a f t  w i l l  not be in c o m p l i a n c e  w i t h  A N I L C A  
if c h a l l e n g e d  b y  a w e l l  put t o g e t h e r  set of f a c t s  and legal 
a r g u m e n t s .  M y  h y p o t h e t i c a l  p l a i n t i f f s  are t h i n l y  d i s g u i s e d ,  s o  as 
to i m p l y  i n t e r e s t s  but not a c t u a l  i n t e n t i o n s  of a n y  gr o u p .

C a s e  I I :

M y  first h y p o t h e t i c a l  s u i t  i n v o l v e s  that f o u n t a i n  o f  
c o n t r o v e r s y :  W o l f  C o n t r o l  I

S u p p o s e  the A l a s k a  W o l f  A l l i a n c e  a l l e g e s  and p r o v e s  that 
w o l f  c o n t r o l  p r o g r a m s  i n v o l v e  s u b s i s t e n c e  use of  m o o s e  and are 
b a s e d  o n  " s o u n d  m a n a g e m e n t  p r i n c i p l e s , "  r e f l e c t i n g  a t t e m p t s  to  
c r e a t e  and a l l o c a t e  m o r e  m o o s e ,  r a t h e r  than on " s u s t a i n e d  y i e l d  
p r i n c i p l e s . "  T o  p r o v e  that, the W o l f  A l l i a n c e  c o u l d  p r o v e  the 
f o l l o w i n g  t h ree p o i n t s :  (1) th a t  w o l f  c o n t r o l ,  a e r i a l  t r a p p i n g ,  
a n d  t r a p p e r  e d u c a t i o n  p r o g r a m s  are d e s i g n e d  to t e m p o r a r i l y  r e d u c e  
w o l f  p o p u l a t i o n s  in o r d e r  to i n c r e a s e  m o o s e  popuatiorie (B o a r d  of 
G a m e  r e c o r d s  w i l l  p r o v e  this), and (2) that d e p r e s s e d  m o o s e  
p o p u l a t i o n s  h a v e  r e s u l t e d  in p a r t  from s u b s i s t e n c e  h a r v e s t  of cows 
o f t e n  c o n t r a r y  to r e g u l a t i o n s  ( d e p o s i t i o n  off p r e s e n t  and f o r m e r  
G a m e  B o a r d  m e m b e r s  and A D F & G  o f f i c i a l s  I b e l i e v e  w o u l d  p r o v e  
this), and (3) t h a t  none of the m o o s e  p o p u l a t i o n s  a r e  b e l o w  
s u s t a i n e d  y i e l d  if u n h u n t e d  o r  if h u n t e d  o n l y  for s u b s i s t e n c e  
( e a s i l y  p r o v a b l e ) .  The w o l f  A l l i a n c e  w o u l d  then a r g u e  that w o l f  
c o n t r o l  p r o g r a m s  a r e  e s s e n t i a l l y  ways of a v o i d i n g  i m p l e m e n t i n g  the 
T i e r  I and T i e r  II s u b s i s t e n c e  p r i o r i t y ,  th a t  n o n s u b s i s t e n c e  
h a r v e s t  m u s t  c e a s e ,  and that w o l f  c o n t r o l  p r o g r a m s  m u s t  c e a s e  
b e c a u s e  t h e y  are b a s e d  o n  s o c i a l  a l l o c a t i o n  c o n s i d e r a t i o n s  
u n d e r l y i n g  " s o u n d  m a n a g e m e n t " ,  r a t h e r  than the b i o l o g i c a l  
c o n s i d e r a t i o n s  of. " s u s t a i n e d  y i e l d . "

U n d e r  the s u g g e s t e d  a m e n d m e n t ,  the W o l f  A l l i a n c e  loses, 
b e c a u s e  " s o u n d  m a n a g e m e n t  p r i n c i p l e s "  are r e c o g n i z e d .  T h e r e f o r e ,  
t he f l y b o y s  fly, the s u b s i s t e n c e  and s p o r t  h u n t e r s  hunt, and the 
t r a p p e r s  trap. H o w e v e r ,  u n d e r  the R e s c u c e s  C o m m i t t e e  dr a f t ,  the 
W o l f  A l l i a n c e  w i n s .  The f l y b o y s ,  the h u n t e r s ,  and the t r a p p e r s  
take a w alk. T h e  i r o n y  is that rural s u b s i s t e n c e  and u r b a n  s p o r t  
h u n t e r s  h a v e  b o t h  s u p p o r t e d  w o l f  c o n t r o l  p r o g r a m s .  T h e r e f o r e ,  
b o t h  i n t e r e s t s  a r e  h u r t  b y  the R e s o u r c e  C o m m i t t e e  draft. To 
c o m p o u n d  the irony, t h o ugh, the n o n c o n s u p t i v e  i n t e r e s t s  o f  the 
W o l f  A l l i a n c e  a r e  a l s o  h u r t  b y  the f a i l u r e  of  the R e s o u r c e  
C o m m i t t e e  d r a f t  to a f f o r d  f l e x i b i l i t y  and r e c o g n i s e  w i l d l i f e  
v i e w i n g  i n t e r e s t s  t h r o u g h  the s o c i a l  a l l o c a t i o n  v .Jerpinning Of 
" s o u n d  m a n a g e m e n t  p r i n c i p l e s . "  Thus, the W o l f  A l l i a n c e  w i n s  on
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w o l v o s  a n d  l o s e s  o n  o t h o j  m a t t e r s  under the R e s o u r c e  C o m m i t t e e  

d r a f t .

C a s o  * 2 :

S u p p o s e  the f o l l o w i n g  happens. The A l a s k a  U n i o n  of  
N a t i v e s  sues t\: st o p  s p o r t  h u n t i n g  of m o o s e  o n  l ands e a s t  and we s t  
of F a i r b a n k s #  v h e r e  m o o s e  p o p u l a t i o n s  are d e p r e s s e d #  and in the 
N u s h a g a k  d r a i n a g e .  T h e  U n i o n  a l l e g e s  and p r o v e s  that s u b s i s t e n c e  
h u n t e r s  a r e  h a v i n g  to h u n t  v a s t l y  la r g e r  a r eas to g e t  m o o s e .  (The 
B r i s t o l  Bay R e g i o n a l  P l a n  and d e p o s i t i o n s  of A D F & G  o f f i c i a l s  m i g h t  
p r o v e  this.) The U n i o n  atks that the p r e f e r e n c e  be i m p l e m e n t e d .

H o w  this h y p o t h e t i c a l  ca s e  w o u l d  fare u n d e r  the 
s u g g e s t e d  a m e n d m e n t  and the S e n a t e  R e s o u r c e s  d r a f t  is d i f f i c u l t  to 
say. I ha v e  a s s u m e d  too few facts a b out how m u c h  m o r e  d i f f i c u l t  
it is to g e t  s u b s i s t e n c e  m o o a e .  H o wever# if the i n c r e a s e  in 
d i f f i c u l t y  w e r e  o n l y  m a r g i n a l #  then the State w o u l d  ha v e  a b e t t e r  
char,ce o f  p r e v a i l i n g  u n d e r  the s u g g e s t e d  a m e n d m e n t  than u n d e r  the 
R e s o u r c e s  d r a f t #  b e c a u s e  the f l e x i b i l i t y  in the s u g g e s t e d  
a m e n d m e n t  a l l o w s  the B o a r d  to r e a s o n a b l l y  a p p o r t i o n  s u b s i s t e n c e  
use o f  red m e a t  b e t w e e n  m o o s e  and c a r i b o u  so long a s  the 
p r e f e r e n c e  is r e t a i n e d  on  both.

C a s e  1 3 ;

S u p p o s e  the f o l l o w i n g  h appens. G e o r g e  is a p p r e h e n d e d  
for g i l l  n e t t i n g  r a i n b o w  t r o u t  in Lower T a l a r i k  C r e e k  25 m i l e s  
w e s t  of hia h o m e  in Iliamna, The State p r o s e c u t e s  G e o r g e  for 
v i o l a t i o n  of the s t a t e w i d e  s u b s i s t e n c e  ban on r a i n b o w  trout.
G e o r g e  c h a l l e n g e s  the v a l i d i t y  of the r e g u l a t i o n .

As d i s c u s s e d  p r e v i o u s l y #  the r e g u l a t i o n  falls u n d e r  the 
S e n a t e  R e s o u r c e  C o m m i t t e e  draft. U n d e r  the s u g g e s t e d  a m e n d m e n t ,  
the r e g u l a t i o n  m i g h t  p r e v a i l  if the board has b e e n  r e a s o n a b l e  in 
not d e p r i v i n g  G e o r g e  of s a t i s f y i n g  his s u b s i s t e n c e  n eeds for fish 
a n d  p e r h a p s  trout. F l e x i b i l i t y  and r e a s o n a b l e n e s s  are the key. 
H o w e v e r #  the b r e a d t h  of r e g u l a t i o n  m a k e s  it v u l n e r a b l e  u n d e r  
a n y  bill.

C a s e  ( 4 ;

S u p p o s e  C o o p e r  Land i n g  o n  the Kenai P e n i n s u l a  q u a l i f i e s  
as rural for s u b s i s t e n c e  p u r p o s e s .  H e l e n  of C o o p e r  L a n d i n g  p u t s  
her m o t o r  b o a t  in e i t h e r  the p e r m a n e n t  n o n - m o t o r i z e d  zone 
d o w n s t r e a m  fr o m  R u s s i a n  R i v e r  o r  the s e a s o n a l  n o n - m o t o r i z e d  zone 
d o w n s t r e a m  f r o m  Ski l a k  Lake, Bo t h  zones are e s t a b l i s h e d  by the 
the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  H elen e n g a g e s  in s u b s i s t e n c e  
f i s h i n g  for r a i n b o w  t r out and is a p p r e h e n d e d  for u s i n g  a mo t o r .
S h e  a l l e g e s  that the Kenai R i v e r  r a i n b o w  trout s t o c k  is m o s t  
p r e v a l e n t  in the n o n - m o t o r i z e d  zones and that the n o n - m o t o r i z e d  
r e g u l a t i o n  is invalid w i t h  r e s p e c t  to s u b s i s t e n c e  use.
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u n d e r  the R e s o u r c e s  C o m m i t t e e  d r a f t  bill, H e l e n  wins, 
s u b s i s t e n c e  b o a t s  m o t o r ,  n o n s u b s i s t e n c e  b o a t s  d o n ' t  m o t o r ,  s t a t e  
t r o o p e r s  a r e  p e r p l e x e d  by the e n f o r c e m e n t  p r o b l e m  of h a v i n g  to 
f i g u r e  out who q u a l i f i e s  foe a mo t o r .  U n d e r  the s u g g e s t e d  
a m e n d m e n t ,  the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  w i n s  if the B o a r d  
o f  F i s h e r i e s  h a s  p r o v i d e d  r e a s o n a b l e  a l t e r n a t i v e  trout or o t h e r  
fish s t o c k s  in the C o o p e r  L a n d i n g  area.

Case # 5 :

S u p p o s e  the B e a r d  o f  G a m e  a u t h o r i z e s  s u b s i s t e n c e  h u n t i n g  
o f  m o o s e  in the A N I L C A  a d d i t i o n s  to Denali N a t i o n a l  Pa r k  and 
a u t h o r i z e s  s p o r t  and s u b s i s t e n c e  h u n t i r u  in the D e n a l i  N a t i o n a l  
P a r k / P r e s e r v e ,  and that the b o a r d  d o e s  so b a s e d  o n  " s u s t a i n e d  
y i e l d . "  S u p p o s e  f u r t h e r  that the A m e r i c a n  P r o f e s s i o n a l  H u n t i n g  
A s s o c i a t i o n ,  D e n a l i  T o u r s  (a h y p o t h e t i c a l  a s s o c i a t i o n  of D e n a l i  
t o u r i s t  hotel, g u i d e  and s e r v i c e  c o m p a n i e s ) ,  and D e f e n d e r s  of 
M o o s e  j o i n t l y  sue the b o a r d  on  the f o l l o w i n g  g r o u n d s t  (1)
A m e r i c a n  P r o f e s s i o n a l  H u n t i n g  and De n a l i  T o u r s  a c k n o w l e d g e  that 
t h e r e  s h o u l d  be a p r e f e r e n c e  on m o o s e  in the P r e s e r v e  for 
s u b s i s t e n c e ,  but t h a t  the b o a r d ' s  a l l o c a t i o n  of m o o s e  in the 
P r e s e r v e  b e t w e e n  s p o r t  a n d  s u b s i s t e n c e  h u n t e r s  v i o l a t e s  f e d e r a l  
l a w  b e c a u s e  the b o a r d  failed to look to a l t e r n a t i v e  s t o c k s  (eg* 
c a r i b o u )  and "s o u n d  m a n a c  -?.enfc p r i n c i p l e s , "  to m o r e  a p p r o p r i a t e l y  
f u l f i l l  c o n s u m p t i v e  i n t e r e s t s  in m a k i n g  the a l l o c a t i o n  and in 
i m p l e m e n t i n g  the s u b s i s t e n c e  p r e f e r e n c e ,  (2) De n a l i  T o u r s  and 
D e f e n d e r s  of M o o s e  a l l e g e  that the level of s u b s i s t e n c e  m o o s e  
h u n t i n g  a l l o w e d  by  the b o a r d  in the A N I L C A  a d d i t i o n s  to Den a l i  
N a t i o n a l  Pack v i o l a t e s  "sound m a n a g e m e n t  p r i n c i p l e s "  and the 
" c o n s e r v a t i o n  o f  n a t u r a l  and h e a l t h y  p o p u l a t i o n s , "  w h i c h  p r o t e c t  
n o n c o n s u m p t i v e  int e r e s t s ,  and (3) A m e r i c a n  P r o f e s s i o n a l  H u n t i n g ,  
D e n a l i  T o u r s  and D e f e n d e r s  of M o o s e  all a l l e g e  that the S t a t e  
s u b s i s t e n c e  law t h e r e f o r e  is not In c o m p l i a n c e  w i t h  s e c t i o n s  802, 
803, 804, and 815 of  A N I L C A  as th e y  relate to a l t e r n a t i v e  stocks, 
i d e n t i f i c a t i o n  of s u b s i s t e n c e  use, a l l o c a t i o n  b e t w e e n  sport, 
s u b s i s t e n c e  and n o n c o n s u m p t i v e  interests, the s u b s i s t e n c e  
p r e f e r e n c e ,  s o u n d  m a n a g e m e n t  p r i n c i p l e s ,  and c o n s e r v a t i o n  of 
n a t u r a l  and h e a l t h y  p o p u l a t i o n s .

T h e  s t a t e  is l i k e l y  to lose u n d e r  the S e n a t e  R e s o u r c e s  
bill. The S t a t e  s u b s i s t e n c e  l a w  w i l l  fall. A l a s k a  will be o u t  of 
c o m p l i a n c e ,  W e  w i l l  be w h e r e  we are now. U n d e r  the s u g g e s t e d  
a m e n d m e n t ,  the b o a r d  w o u l d  p r e s u m a b l l y  have r e a ched d i f f e r e n t  
a l l o c a t i o n  d e c i s i o n s  i n i t i a l l y ,  and if those d e c i s i o n s  w e r e  
r e a s o n a b l e ,  then t h e s e  issues w o u l d  not e v e n  a r i s e  u n d e r  the S t a t e  
A f f a i r s  bill.

I h o p e  t hese five h y p o t h e t i c a l  c a s e s  d e m o n s t r a t e  the 
d i f f e r e n c e s  b e t w e e n  the bi l l s .  I am not trying to be for or  
a g a i n s t  w o l f  c o n t r o l ,  s u b s i s t e n c e ,  s p o r t  use, c o m m e r c i a l  use, 
n o n c o n s u m p t i v e  use, o r  e v e n  r a i n b o w  trout. I a m  o n l y  c o n c e r n e d  
w i t h  g e t t i n g  a g o o d  bill. W h e n  I s t a r t e d  w o r k i n g  on this issue 
last O c t o b e r ,  I b e l i e v e d  then as I do  now, that t here are two 
m e a s u r e s  o f  a g o o d  bill. First, it sho u l d  c h a n g e  the n a t u r e  of
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the p u b l i c  d e b a t e  from the p r e s e n t  u n p r o d u c t i v e ,  c o n c e p t u a l  d e b a t e  
o v e r  g e n e r a l i t i e s  to f a c t u a l l y  o r i e n t e d  d e f i e s  b e f o r e  the b o a r d s  
o v e r  w h e t h e r  p a r t i c u l a r  s t o c k s  are s u b s i s t e n c e  s t o c k s ,  w h e t h e r  
p a r t i c u l a r  a r e a s  o r  c o m m u n i t i e s  q u a l i f y ,  and h o w  m u c h  of a s tock 
is n e c e s s a r y  to s a t i s f y  s u b s i s t e n c e .  S u c h  f a c t u a l  q u e s t i o n s  are 
a l w a y s  w o r t h  p u r s u i n g .  S e c ond, the l e g i s l a t u r e  w i l l  have 
s u c c e e d e d  if no o n e  can s a y  in the c o m i n g  e l e c t i o n s  that he  o r  she 
"did this for y o u  o n  s u b s i s t e n c e "  or  he o r  she "did this to y o u  on  
s u b s i s t e n c e . "  S u c h  s t a t e m e n t s  will be a sign of failure, b e c a u s e  
o n e  side of the issue will h a v e  p r e v a i l e d  m o r e  than it should. It 
wi l l  m e a n  th a t  the g e n e r a l i z e d ,  d e v i s i v e ,  and u n p r o d u c t i v e  d e b a t e  
w i l l  s till be w i t h  us.

A g o o d  s u b s i s t e n c e  bill will m a k e  the g e n e r a l i z e d  
s u b s i s t e n c e  d e b a t e  g*. away. The R e s o u r c e  C o m m i t t e e  d r a f t  c a n  d o  
that if s o m e t h i n g  like the a m e n d m e n t s  I have s u g g e s t e d  is ado p t e d .  
T h e y  s t a y  c l o s e  to and do not w a n d e r  from A N I LCA. T h e y  p r o v i d e  
n e e d e d  f l e x i b i l i t y  and f a i r n e s s .

I w i s h  y o u  the be s t  in d e a l i n g  w i t h  these m a t t e r s .

cct
S e n a t o r  M i t c h  A b o o d
S e n a t e  R e s o u r c e  C o m m i t t e e  m e m b e r s
L a rri S p e n g l e r ,  A s s t .  A.G.
D e n n i s  Kelso, A D F & G  
S t e v e  B e n h k e ,  AD F & G ,  Subs, Div. 
R i c h a r d  Le^an, AD F & G #  S p o r t f i s h  Div. 
Lew Pa m p l i n ,  A D F & G ,  G a m e  Div.
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