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Testimony SJR #10
BLM s t a t u s  p l a t s ,  the o o u r t  might be persuaded t o  t h i n k  t h a t  the 
c la im  was v a l i d  because i t  had some fo rm o f  a d j u d i c a t i o n  and 
aooep tanoe  by the BLM, when in  f&ot they  have no bu s in e s s  doing 
s o .  S econd ly ,  and more im p o r t a n t ,  the paper s a id  t h a t  even 
though the S ta te  can a s s e r t  t i t l e ,  and c la im  ownersh ip ,  I t  
c l e a r l y  has no o b l i g a t i o n  to  m a in ta in  the g iven  r o a d ,  no r  any 
l i a b i l i t y  f o r  i t s  i n a c t i o n .  In  o t h e r  words the s t a t e  wants the 
r i g h t  o f  ownersh ip ,  but does not want the r e s p o n s i b i l i t i e s  and 
l i a b i l i t i e s  th a t  go w ith  t h a t  r i g h t .  We f e e l  t h a t  i f  tne s t a t e  
owns a r i g h t  o f  way, they  shou ld  aooep t f u l l  r e s p o n s i b i l i t y  f o r  
i t ,  which in o lu d e s  ma ln tenanoe .
Le t me g ive  you a s p e c i f i c  examp le .  The Seventy M i le  T r a i l ,  near 
t tag le , A la ska ,  i s  an w e l l  known t r a i l  used by m iners  t o  ge t  i n t o  
the S even tym l le  o o u n t r y .  I t  began as a dog a le d  t r a i l ,  g radua ted  
to  aa t t r a i n s  i n  the w in t e r ,  and now i s  s u f f e r i n g  y e a r  round 
ebuse by peop le  t r y i n g  t o  acaess t h e i r  p r o p e r t y . -  As the 
te chno logy  o f  v e h i c u l a r  t r a n s p o r t a t i o n  improved , more and more 
peop le  a re  t r y i n g  to  get t h e i r  equipment and s u p p l i e s  i n t o  the 
back o oun t ry  a t  a time o f  y e a r  when the land  d e a r l y  i s  not a b le  
to  suppo r t  v e h l o u l a r  t r a f f i c .  So as a r e s u l t ,  the  v e h i c l e s  have 
begun to  f a n  out i n  a l l  d i r e c t i o n s  to  avo id  the  d l t o h e s  and s in k  
h o le s  c re a ted  by t h i s  abuse .  I n  some a re a s  the t r a i l  i s  
con s ide red  dangerous by the peop le  l i v e  t h e r e  and t h ^ j  dont use 
i t .  Tet when the S ta te  and BLM were o on tao ted  by the landowne rs ,  
t h e i r  re sponse  was to  pass the buck baok and f o r t h ,  The S t a t e  
(and BLM) chose to do n o th in g ,  y e t  the S t a t e  d e a r l y  c la im s  th a t  
i t  owns the r i g h t  o f  way under RS 2*177* Th is  l e a v e s  the 
t r a v e l i n g  p u b l i o  f a c in g  dangerous t r a i l  o o n d l t i o n s ,  w i th  no 
r e c o u r s e  exoep t  to  move o f f  the t r a i l  t h e r e f o r e  damaging p r i v a t e  
l a n d .  I t  l e a v e s  the p r i v a t e  landowner a p p a r r e n t l y  h o ld in g  the 
l i a b i l i t y  bag i f  someone i s  i n j u r e d ,  and f a c i n g  the c e r t a i n t y  o f  
t r e s p a s s  and re s o u ro e  damage. Th is  i s  a d e a r l y  unaooepa tb le  
s i t u a t i o n ,  y e t  t h i s  MOU and the p roposed r e s o l u t i o n ,  i n  ou r  
o p in i o n ,  o n l y  make m a t te r s  worse ,
We a re  opposed to  the r e s o l u t i o n  as i t  c u r r e n t l y  s t a n d s ,  because 
o f  the prob lems c rea ted  by the MOU, We would r a t h e r  see the 
f o l l o w i n g  th re e  th ings  happen:

1 . The S t a t e  shou ld  p r i o r i t i z e  tho se  r i g h t  o f  way 
a s s e r t i o n s  they f e e l  a re  im p o r t a n t ,  and begin t a l k i n g  to  the 
landowners I n v o l v e d .

2 .  The S ta te  shou ld  a o t i v e l y  seek p r i v a t e  landowner 
invo lv emen t  i n  the i d e n t i f i c a t i o n  p r o o e e s .  Th is  means Doyon 
L t d . ,  the n a t i v e  V i l l a g e  c o r p o r a t i o n s , N a t iv e  a l l o t t e e s ,  and 
o t h e r  p r i v a t e  landowne rs .

3 . The S ta te  shou ld  o f f i c i a l l y  and a l e a r l y  i d e n t i f y  what 
they f e e l  I s  the e x ten t  o f  t h i e r  r i g h t s  and o b l i g a t i o n s  as owner 
o f  RS 2477 r i g h t s  o f  way. This shou ld  i n d u d e ,  but i s  not 
l im i t e d  to  such th ings  a s ,  width o f  r i g h t  o f  way, maintenance and 
o p e r a t i o n  o b l i g a t i o n s ,  l i m i t a t i o n s  on use ,  f o r  example i s  t h i s  a 
y e a r  around use open to  a l l  types o f  a o o e s s ? ,  l o c a t i o n , i e ,  does 
t h i s  g ive  the t r a v e l i n g  p u b l i o  the  r i g h t  to  move o f f  the 
e s t a b l i s h e d  t r a i l  when c o n d i t i o n s  ohango? e t o .  Th is  s ta temen t  
must i n d u d e  aooeptanoe o f  maintenance and o p e r a t i o n  o f  these 
r i g h t s  o f  way.
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U n t i l  these  s tepa  a re  ta ken ,  Doyon L t d . ,  and I n t e r i o r  V i l l a g e  
A a a o o la t i o n  cannot suppo r t  the S ta t e  and BLM i n  t h i s  e f f o r t ,  no r 
can we recommend t h a t  any o t h e r  p r i v a t e  land owner s tand  by and 
l e t  t h i s  r e s o l u t i o n  proceed w i th ou t  o b j e o t i o n .
Thank you f o r  t h i s  o p p o r t u n i t y  to  comment.
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REVISED STATUTE 247/ RIGHTS-OF-WAY .. . . . . . . \ : ; . s

Legal Basis f o r  RS 2477
Congress by the Act o f  duly 26, 1866 granted r ights-o f-way f o r  highways over 
unreserved publ ic lands, and by doing so, established an extensive network o f 
public rights-of-way 1n Alaska, This Act, now cod i f ied  f t  43 U.S.C. 932,
Revised Statute (RS) 2477, s tates in f u l l :

r

"The r ight-o f-way f o r  the construction o f  highways over publ ic lands not 
reserved f o r  pub l ic  uses 1 s hereby granted.*

k \  jgh RS 2477 was repealed October 21, 1976 by Publ ic Law 94-579, section 706 
(90 s t a t .  2793) ,  those r1ghts-of-way previous ly established remain valid*
Geographic and H is to r ic a l  Development
In Alaska, RS 2477 r ights -o f -way are concentrated mainly in the I n t e r i o r ,
Western and Southwestern regions o f  the sta te and in the Copper R iver basin.
In Southeastern and along the Southcentral g u l f  coast ,  RS 2477 was not as 
Important to t ranspo rta t ion  because o f the a ccess ib i l i t y  via water.
RS 2477 highways have provided much o f the access to areas o f  Alaska in the 
past and continue to do so. H i s t o r i c a l l y ,  these roads were used f o r  trade 
routes and access to mining areas. Today, they serve-as access f o r  mineral 
development , f o r e s t r y ,  rec rea t ion , ag r icu l tu re ,  hunting, f i s h in g ,  in t e r -  
v i l l a g e  t r a v e l ,  and access to homesteads, homesltes, and other land d isposa ls . 
Most of the well estab lished* f requent ly t rave led t r a i l s  appearing on U.S.G.S* 
topographic maps are RS 2477 highways.
Since the RS 2477 s ta tu te  was written in such a b r i e f  and nonspecific manner, 
i t  does not e s tab l i sh  c r i t e r i a  f o r  determining the loca t ion  o r  width of the 
r ights-o f-way nor does i t  define what const itutes a "highway.u What was 
considered a "highway" 118 years ago when the law was passed d i f f e r s  great ly  
from the modern concept. Further , a.procedure f o r  iden t i fy ing  and claiming 
rights-of-way was not estab l ished .
At th is  time, there i s  confusion and di f ferences o f  opinion regarding the 
lo ca t ion ,  v a l i d i t y  and extent o f  RS 2477 highways in Alaska. Although RS 2477 
highways- ex is t  in several s ta te s ,  th is  issue has taken on special s ign i f icance 
in Alaska because o f  the remoteness- and in acce s s ib i l i t y  o f  much o f  the s ta te .

*

Addit iona l ly ,  the Alaska Statehood Act, the Alaska Native Claims Settlement 
Act (ANCSA), and the Alaska National In te res ts  Lands Conservation Act (ANILCA) 
a l l  in i t ia ted  major changes in land ownership in Alaska . 1 As land is  t rans ­
fe r red  from the Publ ic Domain to the S ta te ,  Native corpora t ions ,  pr ivate 
ind iv idua ls ,  and other Fed.eral agencies, there 1 s a d ive r s i t y  o f  views regar­
ding access and land management po l ic ies*  Some landowners wish to r tgu la te  
use by type o f  veh ic le ,  weight, time o f  yea r ,  e tc .  Some favor preserving



access to r  loca l res iden ts . Others p re fe r  no access a t  a l l .
Furthermore, as land I s  conveyed, the v a l i d i t y  o f  RS 2477's i s  being questioned 
Curren t ly ,  in land conveyance documents, RS 2477 r lghts -o f -way are protected 
only with the c lause, " va l id  ex is t ing  r ig h t s , "  with no v i s i b l e  evidence of 
them on the Federal o r  State land status p la t s .  The ex is t ing T ra i l  Inventory 
F i l e ,  which cata logs many RS 2477 roads, i s  a t  a scale o f  1 :250 ,000 (standard 
U .S . 6 .S quad map) and does not show the the loca t ion  o f RS 2477 's in su f f i c i e n t  
deta i l  to al low them to be entered on the land status p la t s .
Need f o r  Procedures
Confusion among State and Federal agencies and p r iva te  landowners as to the 
implementation o f  RS 2477 continues to hinder management and use o f  these 
highways. I t  has become apparent tha t the publ ic requires assistance in 
iden t i fy ing  RS 2477 roads. S ta te ,  Federal and loca l  governments, Native 
corporat ions , and other property owners need to know the loca t ion  and autho­
r ized  uses o f  RS 2477 roads 1n order to reasonably manage t h e i r  lands.

r  r lghts-o f -way , land se le c t i o n ,  land claims and other land t r a n s fe r  actions,
• id status p lats serve as part o f  o f f i c a l  records o f  land ownership f o r  both 
. , e  Federal government (through BLM) and the State government (through DNR).

I t  i s  1n the S ta te 's  and the pub l ic 's  in te re s t  to es tab l ish  these RS 2477 
claims on both State and Federal land status p la t s ,  thereby assert ing the RS* 
2477 claim and iden t i fy ing  I t s  l o ca t ion .  Placing the roads on the status 
p la t s  would give more c r e d i b i l i t y  to the State 's claims and would e s tab l ish ,  
f o r  the record, both a f i l e  and a geographic document assert ing the claims.-. 
Thu.», when land f s  conveyed, the State and publ ic RS 2477 claims would be 
much more viab le than simply a "va l id  ex ist ing r igh ts "  clause in a conveyance 
document. The loca t ion  o f  each t r a i l  would be genera l ly  es tab l ished , there- 
fo re  i t  would be obvious to anyone researching land status that a r ight-o f-way 
claim ex is ts  across a p a r t i c u la r  pa rce l .
I f  the State documents I t s  c la ims, other part ies are put in the pos i t ion o f  
challenging the S ta te 's  claim ra the r  .than vice versa . P resen t ly ,  the State 
would have to prove "va l id  ex is t ing r ig h t s , "  on conveyed land. I f  the t r a i l $C
were already on the status p la t s ,  anyone who disareed would be in the pos i -  r
t ion o f  challenging the S ta te 's  c la im. Asserti-ng an RS 2477 claim in chis N
manner is  only an administ rative determination since BLM does not adjudicate 
RS 2477 claims. I f  someone were to challenge.the S ta te ,  the S ta te 's  claim
would s t i l l  have to be proven 1 n court ; however, we ce r ta in ly  would be in a  -
much be t te r  posit ion to do t h i s .

i* •

Other Findings
Discussions with ONR personnel 1n Anchorage who had been invest igat ing regu­
la t ion s  and court decisions r e la t in g  to RS 2477'c revealed the fo l low ing 
po in ts :

1) I t  appears tha t  the de f in i t i o n  o f  what const i tutes a "highway"
(which is the term used in the s t a t u t e ) ,  1 s a matter f o r  each sta te to deter­
mine. In Alaska, AS 1 9 .4 5 .0 01 (6 )  defines a highway as tha t  Which “ . . . i n c lu d e s  
a highway (whether in the primary or secondary systems), road, s t r e e t ,  t r a i l ,  ■ 
walk, bridge, tunnel , drainage structu re an other s im i la r  or re la ted  st ructu re 
or f a c i l i t y ,  and right-of-way, t h e r e o f . . . "



2) DOT&PF has management author ity on P.S 2477 where they occur on non­
s ta te  land . Where RS 2477*s occur on s ta te  land, D0T4PF has concurrent u s r ^ o j e  
author i ty  with the s ta te  agency having management author i ty over the land 
(u sua l ly  DNR). '

3) The courts have held that acceptance o f  an RS 2477 does not "impose 
on the publ ic author i ty  the duty to maintain." There fo re , a pe r fec t ly  va l id  
management decis ion might be to provide l i t t l e  maintenance o r  not to maintain 
a p a r t i c u la r  t r a i l  a t  a l l .  Add it iona l ly ,  lack o f  maintenance over the years 
does not imply abandonment*

4 ) There are contradict ing legal opinions regarding use r e s t r i c t i o n s ,  
r ight-o f -way vacations, and the r o l e  o f  a. loca l government ( ie *  boroughs) 1 n 
the management o f  RS 24771 s .
Task Force on RS 2477 ’ ,
This- issue was discussed a t  the Annual Meeting between the Bureau o f  Land and 
Regional Management (BLM) Fairbanks D i s t r i c t  O f f ice  and DQTAPF Northern 
Region on April 27, 1904* At that meeting 1t was decided to form a regional 
"task fo rce" to discuss the s i tuat ion* The Alaska Department o f  Natural 
Resources (DNR) was invited to j o i n .
The Task Force bn RS 2477 r1ghts-of-way held i t s  f i r s t  meeting June 15, 1984*
BLM, DNR and D0T4PF were present* The meeting estab l ished guidelines and 
procedures f o r  assert ing RS 2477 claims and having them estab l ished on the 
land status p la t s .  The procedure is  as fo l lows :

•  ,

1) A claim can be asserted .by the State o r  any private ind iv idua l .
2) A cover l e t t e r  asser t ing a claim o r  accepting an RS 7477 grant must 

be submitted along with documentation suporting the date claimed. The date 
should p re fe rab ly  be based on expenditure o f  funds (public or. p r iva te )  o r  the 
e a r l i e s t  known date o f  publ ic use. (An ind iv idua l 's  time 1n constructing a 
road could be " t rans la ted "  into funds) ,

3) A map a t a sca le  no smal ler than 1 :63 ,360 depicting the route must be 
submitted with the supporting documentation and cover l e t t e r .

4) The t r a i l  number and quad number from the ex is t ing T ra i l  Inventory 
F i l e  should be noted ( 1 f  app l icab le )  f o r  c l a r i f i c a t i o n  and cross-re ference*-

6 ) BLM w i l l  review each claim to v e r i f y  that the land was “ unreserved 
publ ic land" as o f  the date claimed.

6 ) BLM w i l l  issue a se r ia l  numbe«* and es tab l ish  a case f i l e  f o r  each
c la im , as w i l l  DNR and DOT&PF. All correspondence should reference these 
numbers.

. 7 )  BLM w i l l  p l o t  each t r a i l  claimed on th e i r  Master T i t l e  P la t s  and 
DNR w i l l  p lo t  each one on the S ta te 's  land status p la ts*

8 ) In order to prevent confusion, e i th e r  DNR o r  DOT&PF w i l l  have the
re sp on s ib i l i t y  o f  submitting a l l  necessary information to  BLM.

9) A l l  f i l e s ,  including maps, supporting data, e t c . ,  established by one 
a.gency should be dupl icated and forwarded to the other agencies.
RS 2477 Coordination Committee f o r  Northern Alaska „

' •

To provide a o rd e r ly  manner f o r  claiming RS 2477's and to avoid dupl icat ion 
o f  e f f o r t ,  the Task Force has suggested estab l ish ing an "RS 2477 Coordination 
Committee f o r  Northern Alc-ska." This committee would cons is t  o f  representa­
t ives  from BLM, DNR and DOTAPF. I t s  purpose would be to coordinate and

*. -  3  -
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p r i o r i t i z e  e f f o r t s  on assert ing RS 2477 c la imr, *,o discuss any areas o f  
disagreement and to keep each agency Informed on the other agencies' e f f o r t s *
RS 2477 Management Review Board f o r  Northern Alaska * ’" ■ —— — —  mmtn — — ■ — i . — *

Regarding the management o f  these roads, the Task Force has recommended 
estab l ish ing an "RS 2477 Management Review Board f o r  Northern Alaska*" This 
board would provide a forum to discuss d i f fe rences re la t in g  to the management 
o f  RS 2477 * s .  Problems which have come up in the past such as use r e s t r i c ­
t i o n s ,  requests to vacate, and alignment, w i l l  continue* With contradict ing 
lega l opinions, an Inter-agency forum f o r  handling these Issues would bene f i t  
a l l  concerned and provide a multi-agency response to problems* Discussions 
could lead to possib le so lu t ions .  Recommendation passed by th is  ooard would 
show a concerted e f f o r t  by a l l  agencies Involved to provide thoughtful 

.. management ac t ions . This would a lso provide one.agency with the means to 
.seek addit iona l support 1n making a management decis ion . Add i t iona l ly ,  any 
decis ion would be the r e su l t  o f  the actions o f  several agencies ra ther than 
the decision o f  j u s t  one. DQT5PF as manager o r  co-manager o f  these roads 
would have veto power over any board recommendation.
Composition o f  th is  board would consist Of two members from. BLM, and 
DOTAPF, with one member from the Cit izens' Advisory Commission on Federal • • 
Areas and one Inv i ted member from a re la ted  pro fess iona l organization ( i . e . ,  
an o f f i c e r  o f  the In te rnat iona l Right-Of-Way Assoc ia t ion ) .  Temporary member­
ship could be extended to governmental land managing agencies a f fected by 
matters under discussion and to pr ivate land owners a f fe c ted .  The board 
would meet as needed at the request o f  any board members.
Memorandum o f  Agreement
To implement the Task Force recommendations, a pre liminary Memorandum o f  
Unf-'rstanding (MOU) between RLM, DNR and D0T4PF has beon dra f ted .  At th is  
time, the MOU would e x is t  only between BLM's Fairbanks D i s t r i c t  O f f ic e ,  DNR's 
Northcentral D i s t r i c t ,  and DOT&PF's Northern Region. Northern arid In t e r i o r  
Alaska 1s most a f fec ted by RS 2477 roads. Since the Fairbanks o f f ices ' o f  
these agencies have begun e f f o r t s ,  and estab lished a precedent with the 
Bulenberg T r a i l ,  i t  was f e l t  that an MOU a t  the D is t r ic t /Reg iona l leve l would 
serve as a "tes t ing  area" f o r  th is  procedure* Also, the archives o f the 
Univers i ty  o f  Alaska-Falrbanks are the la rg e s t  1n the state,'making Fairbanks 
be t te r  suited f o r  the h i s t o r c la l  research. Should th i s  procedure succeed 
(as are confident i t  w i l l )  then th is  MOU,- o r  one s im i la r ,  could be ex­
tended to other regions* A copy of the d r a f t  MOU 1s attached.
The pa r t ic ipa t ing  agencies are in agreement tha t  an e f f o r t  such as th is  seems 
long overdue. I t  has the enthusiast ic support o f  the BLM Fairbanks D is t r i c t  
Manager, Carl Johnson, who w i l l  be presenting th is  Issue and the MOU concept 
to the BLM Advisory Council meeting on August 15, ,1984. and to the Haul Road 
Meeting on August 23, 1984. I t  a'so has the support o f  the DNR Northcentral 
D i s t r i c t  Manager, D iv is ion o f  Land and Water Management, Je r ry  Brossia*
Program Needs

* ‘ 4In order to complete th is  p ro je c t ,  a commitment by DOT&PF and the other agencies 
i s  necessary. The p r i o r i t i z a t i o n  and asser t ion o f  RS 2477 roads would be an 
ongoing process over several years (estimated 5 years f o r  100-150 t r a i l s ) .  
H is to r ica l  research, personal interviews and preparation o f  maps are the

•
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/  spec i f ic  tasks needed .o r  assert ing .the claims and h * ,n  them p lo tted on land 
■' ‘ s tatus p la t s .  A rough estimate indicates that th is  e f f o r t  would require 

approximately $ 1 0 0 , 0 0 0  per year which would provide f o r  the research o f  
2 0  -  25 t r a i l s  per yea r .  This estimate I s  based on the time and e f f o r t  ac tua l ly  
spent f o r  the Bulenberg T ra i l  acqu is i t ion .
In order to accomplish th i s ,  there are a number o f  a l te rn a t iv e s  f o r  DQTAPF to  

•consider. .
1} Funding Sources

a) A current source o f  cap ita l  money Is  1n the Bulenberg T ra i l  
Aquisition p ro jec t  which has $95,000 remaining. This money was 
appropriated by the State Legis la ture f o r  the purpose o f  aqulring 
the r ight-o f-way o f  the Bulenberg T r a i l .  DNR researched h is to r ica l  
data and interviewed several, people and asserted &n RS 2477 claim.
Since the r ight-o f -way was secured In th is manner (by DNR) most o f  
the ex is t ing DQTAPF funds remains unspent. However* l e g i s l a t iv e  
action would be necessary to enable us to use the money on other 
t r a i l  acquis i t ions .
b) An Item could be Included 1n the FY 8 6  CIP Submittal which 
would change the ex is t ing Bulenberg T ra i l  l e g i s la t io n  and appropriate 
addit iona l funds.    ; - "
c) The RS 2477 a c t i v i t i e s  could be included in the FY 8 6  D0T4PF 
operating budget as contractual and/or personal se rv ices .

2 )  Organ izat ion/S ta f f ing
a )  Should in-house s t a f f  be used, th is  p ro jec t  could be handled by 
e i the r  Planning, Right-Of-Way or .Spec ia l  P ro jec ts .  The decision o f  
which group(s) to use would depend upon the manpower ava i lab le  and 
the funding leve ls  o f  each section,
b) An a l te rna t iv e  i s  to contract th is  p ro jec t  out to an independent 
f i rm which.would prepare maps and research h i s t o r i c a l  data fo r .o u r  use. 
This would require p ro jec t  management within D0T4PF.
c) Another a l te rn a t iv e  is  a cooperative agreement with the University 
o f  Alaska-Falrbanks, using a Reimbursable Services Agreement (RSA).
A un ive rs i ty  student could research h i s t o r i c a l  data and provide the 
map(s) f o r  the t r a i l s ,  This a l te rna t ive  has the advantage that 
00T5PF would have more d i re c t  contro l over the person(s) doing the 

. . v/ork. In addit ion th is  would probably be the le a s t  expensive a l t e r ­
nat ive, Since th is  work 1s not so much d i f f i c u l t  as i t  i s  time 
consuming, th is  p ro jec t  would be ideal f o r  a student.

Recommendations

The MOU between BLM* DNR and D0T4P"' should be reviewed and signed .  j  th is 
p ro je c t  may begin in a . t ime ly  manner. F i r s t  i t  must be decided whether
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DNR or DOTSPF sha l l  u ve the respons ib l i ty  t o  submf* *-.he'supporting 
documentation to BLM.
We recommend that DOT&PF seek a rev is ied program change from the interim 
l e g i s l a t i v e  committees to use the Bulenberg T ra i l  appropriat ion f o r  RS 2477 
r ight-o f -way acqu is i t ion .  This amount could be used f o r  the f i r s t  year 's  
work, beginning in FY 85.
Further , we recommend that an agreement with the Univers ity o f  M w te ' F a i r ­
banks be entered In to to es tab l ish  a cooperative arrangement with a graduate 
leve l  student(s ) to research the h is to rc ia l  data f o r  the t r a i l s  and possibly 
to provide the maps needed.
The Coordination' Coumtttee should be appointed and meet promptly to es tab l ish  
the " f i r s t  p r i o r i t y "  t r a i l s  so that the f i r s t  e f f o r t s  w i l l  begin with in t e r ­
agency cooperation.

*

Adequate funds should be budgeted In the FY 8 6  Capita l and Operating Budgets 
to continue th i s  a c t i v i t y .

i
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O f f e r e d :  3 / 4/85
R e f e r r e d :  T r a n s p o r t a t i o n

a nd F i n a n c e

O r i g i n a l  sp o n s o r s :  C o g hill, A b o o d ,
B e n n e t t ,  et al

I N  T H E  S E N A T E B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  S E N A T E  J O I N T  R E S O L U T I O N  NO. 10 ( R e s o u r c e s )  

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

R e q u e s t i n g  t hat the D e p a r t m e n t  of  N a t u­

ral R e s o u r c e s  a n d  the D e p a r t m e n t  o f  

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  

e x p e d i t e  t h e  i d e n t i f i c a t i o n  a n d  e s t a b­

li s h m e n t  of r i g h t s - o f - w a y  f o r  r o a d s  a n d  

t r a i l s  o n  f e d e r a l  B u r e a u  o f  L a n d  M a n a g e ­

m e n t  p l a t s  w h i c h  q u a l i f y  u n d e r  RS  2477.

B E  IT R E S O L V E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  o f  1980 

p l a c e d  124 m i l l i o n  a c r e s  of l a n d  in A l a s k a  int o  71 f e d e r a l  c o n s e r v a t i o n  

u n i t s ,  a n d  o u t l i n e d  s p e c i f i c  u s e  r e q u i r e m e n t s  a n d  r e s t r i c t i o n s  f o r  t h o s e  

u n i t s ;  a nd

W H E R E A S ,  c o n t r a r y  to the p r o v i s i o n s  of  the A l a s k a  N a t i o n a l  I n t e r e s t

L a n d s  C o n s e r v a t i o n  A c t  of 1980, t h e r e  w as no p r o v i s i o n  f o r  e s t a b l i s h i n g  o r
/

pi t e c t i n g  a t r a n s p o r t a t i o n  s y s t e m  in  t he development: of c o m p r e h e n s i v e

m a n a g e m e n t  p l a n s  f o r  e a c h  c o n s e r v a t i o n  u n i t  b y  the r e s p o n s i b l e  f e d e r a l  

m a n a g e m e n t  a g e n c y ; a n d

W H E R E A S  s e v e r a l  of the c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  h a v e  b e e n  c o m­

p l e t e d  w i t h o u t  r e c o g n i t i o n  of  e x i s t i n g  r o a d s  a n d  t r a ils, p r e v e n t  ng p u b l i c

a c c e s s  t h r o u g h  t h e s e  u n i t s  to s t a t e  a n d  p r i v a t e  l a n d s  a n d  to s t a t e  w a t e r s ;
i.

a n d

W H E R E A S  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  f o r  a m i n i m u m  of n i n e  n a t i o n a l

p a r k  a n d  p r e s e r v e  u n i t s  and fiv e  f i s h  a n d  w i l d l i f e  r e f u g e  u n i t s  are to be

c o m p l e t e d  d u r i n g  c a l e n d a r  y e a r  1985; and

W H E R E A S  the f e d e r a l  s t a t u t o r y  a u t h o r i t y  f o r  t he e s t a b l i s h m e n t  of

-1- CSSJR 10(Res)



1 r e c o g n i z e d  r i g h t s - o f - w a y  f o r  r o a d s  a n d  trai l s  is c o n t a i n e d  in RS 2 477 (43

2 U.S.C. sec. 932); and

3 W H E R E A S  t he D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  a nd th e  D e p a r t m e n t  of

4 T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  on S e p t e m b e r  28, 1984, s i g n e d  a M e m o -

5 r a n d u m  of U n d e r s t a n d i n g  w i t h  the f e d e r a l  B u r e a u  of L a n d  M a n a g e m e n t  i n v o l v -

6 ing t he n o r t h e r n  r e g i o n  of A l a s k a  only, e s t a b l i s h i n g  t h e  p r o c e d u r e  u n d e r

7 w h i c h  the r i g h t s - o f - w a y  c o u l d  be  r e c o g n i z e d  on  B u r e a u  of

8 p l a t s  a n d  in  c o m p r e h e n s i v e  p l a n s  f o r  c o n s e r v a t i o n  u n its;

9 B E  IT R E S O L V E D  b y  the A l a s k a  S t a t e  L e g i s l a t u r e  that the D e p a r t m e n t  of

10 N a t u r a l  R e s o u r c e s  a nd the D e p a r t m e n t  of  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l -

12 «agd‘:manag&VB^,3£and p r o p o s e  a M e m o r a n d u m  of U n d e r s t a n d i n g  w i t h  the B u r e a u  of

13 L a n d  M a n a g e m e n t  r e l a t i v e  to the r e m a i n d e r  of the_§J:ate; a n d  be  it

14 F U R T H E R  R E S O L V E D  that the s t a t e  a g e n c i e s  i n v o l v e d  a f f i r m a t i v e l y  s o l i -

15 cit i n f o r m a t i o n  f r o m  m i n e r s ,  e n g i n e e r s ,  land sur v e y o r s ,  ^jxvdronfflercfcadxfcsncs*;

16 «ut.4pj3fegrpj^.s,,^laiidhoidwss«^*iyife3toF.exa

17 ha v e c k qpwladgeBiofc-tfae.^hiateoa^io'cus'ggaao^-^roadsamyanii^traidis?. to a s s i s t  t he

18 d e p a r t m e n t s  in the i d e n t i f i c a t i o n  of  t h o s e  r o ads and t r a i l s  t hat c o u l d

19 q u a l i f y  u n d e r  the p r o v i s i o n s  of RS  2477 (43 U . S.C. sec. 932) f o r  a d d i t i o n

2 0  to t he s t a t e  t r a n s p o r t a t i o n  system, a n d  that m a y  be  u s e f u l  to the f e d e r a l

2 1  a g e n c i e s  d e v e l o p i n g  c o m p r e h e n s i v e  m a n a g e m e n t  p l a n s  f or t h e  v a r i o u s  A l a s k a

2 2  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  units; a n d  be ,it ,___

23 ^URTHERcqjE-SOBVED’̂ T l W W i ^ W l W d JW a t e ^ W ^ i ' e ^ a i ^ '§ i « p ^ d r® £ t ^ ^ t t a « .

2 4  4si.e»*v«g«^® iiB3 f f i 5 S ^ ^ ^ i ! î a ^ :h e w a n c f e >̂ J.'iabiii-ty1>w«iVacatei>on^iEa!1cateftQ*jj.&s.,

26 g^d»bhati.l:he^«grencd,ea'**^<w T S W * ^ ,gir«rr'dira^ts^hl%c± es^with*af£fiat^d-v5Kiandownexa'K.

27 . j ^ d ^ a n a g e T & ^ a h ^ t R e ^ ^ F e ^ e n t ^ R e S ^ ’'a'flT^M gfe^ei»esraarfst>savbhei^'Ie8iAlatu*e. 

2 8 dur^nft .̂tlie3£sgoon,dg:9'&’Srsd:on'-qf»athe’̂Fouirt-een-trĥ A)laska<^Stgbe3ghegi.slat3ire.

29 C O P I E S  of this r e s o l u t i o n  s h a l l  be sent to the H o n o r a b l e  B i l l  S h e f­

L a n d  M a n a g e m e n t ___
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field, G o v e r n o r  of t he S t a t e  of A l a s k a ,  to the H o n o r a b l e  E s t h e r  W u n n i c k e  

C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s ,  to the H o n o r a b l e  R i c h a r d  J. K n a p p  

C o m m i s s i o n e r  of  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s ,  a n d  to M i c h a e l  J 

P e n f o l d ,  S t a t e  D i r e c t o r  of  th e  B u r e a u  of L a n d  M a n a g e m e n t .
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ARLISS STURGULEWSKI, Chairman
BETTYE FAHRENKAMP, Vice Chairman
JACKCOGHILL
DICK ELIASON
VIC CISCHER
RICK HALFORD
FREDZHAROFF

POUCH V 
JUNEAU, ALASKA. 99811 

(907) <165-4907

S e n a t e
m e m o r a n d  uCommittee on &e£ource£ February 21, 1985
TO: A l l Members

Senate Resources Committee
FROM: S ta ff

Senate Resources Committee
RE: SJR 10 Requesting tha t the Department of Natural Resources and

the Department of Transportation and Public F a c il it ie s  
expedite the id e n t if ic a t io n  and establishment of righ ts-o f-way 
fo r roads and t r a i ls  on federa l Bureau of land Management 
p la ts  which q ua lify  under RS 2477.

Enclosed in  th is  packet are:
1) A December, 1984 memo from Melissa Fouse to Sen. Sturgulewski that 
does a very good job of provid ing a short summary o f the RS 2477 t r a i ls  
issue.
2) A summary of the RS 2477 issue by the Northern Region, D iv is ion  of 
of Planning of DOT/PF.
3) A pos ition  paper and summary of the RS 2477 issue by Randy Rogers,
D irec to r of the Northern Alaska Environmental Center.
4) An RS 2477 Issue Paper to the Alaska Land Use Committee by BLM.
5) A memo to the Alaska Land Usr Council by the C itiz e n ’ s Advisory 
Commission On Federal Areas on RS 2477 r ig h ts  o f way.
6) A Memorandum of Understanding between the s ta te  (DNR and DOT/PF) and 
BLM.
7) A BLM in s tru c tio n  memorandum on P.S 2477 assertions.
8 ) Two le tte rs  from Paul Coste llo , president of The In te r io r  V illage  
Association, opposing RS 2477 assertions.
9) A le t te r  to BLM from Spud W illiams opposing RS 2477 assertions.
10) A reso lu tion  frcir. the Greater Fairbanks Chamber of Commerce 
supporting RS 2477 assertions.
Committee s ta f f  has contacted a wide range of people to make them aware 
of th is  hearing. We would expect vigorous and divergent pub lic 
testimony, p a r t ic u la r ly  v ia  the teleconference hookup in  Fairbanks.



SENATOR
ARLISS STURGULEWSKI

2957 SHELDON JACKSON ANCHORAGE, ALASKA 99508 SENATE DISTRICT F, SEAT A

•  •

glas&a H>tate legislature M9»lc in |unc*iPOUCH V JUNEAU, ALASKA 99811 (907) 465-3318

S e n a t e

M E M O R A N D U M  19 December 1984

TO: Senator A r lis s  Sturgulewski
FROM: Melissa Fouse

A short issue ou tlin e  (cribbed in  part from DOT) is  as fo llows:
From 1866 to  1976 there was a federa l law which granted states free 
righ ts-o f-way across unappropriated pub lic lands. This law was repealed 
in  1976 but s ta tes ' claims may s t i l l  be made under tha t s ta tu te , now 
called RS 2477. The object of the grant was to enable c itize ns  to 
construct roads across pub lic  domain. There were no conditions except 
tha t the road had to be constructed and used by the pub lic  on what 
was a t the time unreserved pub lic  land. RS 2477s were used fo r  postal 
routes, fre ig h t hauling and access to mining claims, as w e ll as other 
commercial tra ve l and general pub lic  rights-of-way.
The status o f these pub lic righ ts-o f-way is  becoming an issue now due 
to the land use management plans being developed in  federa l areas as 
w e ll as in  areas tha t have been conveyed (such as na tive  lands).
H is to r ic a lly , the sta te  has not : sserted i t s  claims to these r ig h ts - 
of-way unless there was a construction p ro jec t planned and then funds 
were used from construction monies to fund the process o f asserting 
claim , which requires BLM approval and may require l i t ig a t io n .
The BLM, DNR, and DOT have recently  signed a memorandum o f agreement 
in  which the BLM ou tlines i t s  requirements fo r the s ta te  to prepare 
maps showing the lo ca tion  o f pub lic  highways established under the 
au tho rity  o f RS 2477.

/

Since the Memorandum of Agreement was signed, there have been meetings 
held inves tiga ting  p r io r  assertions. Apparently back in  1974, the



old Department o f Highways did a t r a i ls  inventory and sent i t  to the 
BLM asserting claim . The f i l e  a t DOT shows a le tte r . fro m  the BLM 
asking fo r  another copy, but there was no response as to the status 
of the claims. The DOT is  using that t r a i ls  inventory as a base fo r 
th e ir  current cla im . The BLM is  saying the maps used a t the time the 
t r a i ls  inventory was completed are not adequate to meet the BLMs current 
mapping requirements.
Some of the issues to be addressed when considering the assertion of 
the sta te  to righ ts-o f-way across what were pub lic  lands during the 
time tha t the t r a i l  use was established is  the reaction of the National 
Park Service, the native corporations, and any other group who might 
want to l i t ig a te  the v a l id ity  o f the claim.
I f  the s ta te  does obtain the r ig h ts  -of-way, what is  the s ta te 's  lega l 
re sp on s ib ility  fo r  operation and maintenance, road openings and closures, 
and l ia b i l i t y ?
In add ition , the sta te  has to determine the order of p r io r i t y  fo r 
ad jud ication i f  any o f the claims have to end up in  court, and whether 
or not the s ta te  wishes to jo in  in  current lawsuits or fu tu re  lawsuits 
on behalf o f other organizations or persons (such as the Joe Vogler 
case cu rren tly  going on),
The documentation cu rren tly  being required by BLM is  cos tly  and time 
consuming to prepare, and h is to r ic a l documentation w i l l  be harder and 
harder to obtain as time goes by (such as a ff id a v its  from o ld-tim e 
users).
Even i f  the BLM does accept the states claims, i t  could s t i l l  be 
challenged in  court by any in te rested party -  i . e . ,  an environmental 
group, another federa l agency (such as the National Park Service as 
regards ANILCA lands) or perhaps even the sta te d iv is io n  of parks.
In  add ition  to these la rge r groups, there are groups, a t leas t in  
Fairbanks, who want t r a i l  uses re s tr ic te d  to a p a rt ic u la r kind of use, 
such as dog-sledding, cross-country sk iing , e tc.
Since there are so many specia l in te res ts  involved, the sta te  has 
apparently not developed any firm  po licy  toward the reso lu tion  of 
these issues and claims to righ ts-o f-way. I  am informed tha t the 
Attorney General's o ff ic e  is  not in terested in  ge tting  involved in  
court proceedings having to do w ith  the s ta te 's  claims, e ith e r.
I  have a f i l e  contain ing more in-depth information.
cc: McKie Campbell
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Legal Basis f o r  RS 2477
Congress by the Act o f  J u ly  26, 1866 granted r i c rc x s -o f -w ay  for . highways ove r  .
unreserved pub l ic  land s ,  and by doing so, e s t a b l i s h e d  an extens ive network of • 
public r ights -o f -way in  Alaska. This Act, now corrcif iecf as 43 U .S .C .  932,
Revised Statute (RS) 2477 , s ta te s  in f u l l :  . .

«• •

"The r igh t -o f -way  f o r  the construct ion o f  h ighways over pub l ic  lands not 
* reserved f o r  pub l ic  uses i s  hereby granted." *

Although RS 2477 was repea led October 21 , 1976 by : Pub l ic  Law 94 -579 ,  sect ion 706 
(90 s ta t .  2793 ) ,  those r igh ts -o f -way  p rev ious ly  e s t a b l i s h e d  remain v a l i d .
Geographic and H i s t o r i c a l  Development
In Alaska, RS 2477 r ig h ts -o f -w ay  are concentrated iisiainly in the I n t e r i o r ,
Western and Southwestern regions o f  the state and :rin the Copper R iv e r  bas in .
In Southeastern and along the Southcentra l g u l f  c o z s s t ,  RS 2477 was not as 
important to t r a n sp o r t a t io n  because o f  the a c c e s s i i b i l i t y  via wa te r .
RS 2477 highways have provided much of the access toco areas o f  A laska in the • •
past and continue to do so .  H i s t o r i c a l l y ,  these reloads were used f o r  trade 
routes and access to  mining a reas .  Today, they s s r rve  as access f o r  mineral 
development , f o r e s t r y ,  r e c re a t i o n ,  a g r i c u l t u re ,  hnunt ing , f i s h i n g ,  i n t e r -  
v i l l a g e  t r a v e l ,  and access to homesteads, homesitssp, and o ther land d isposa ls ."  
Most of the we l l  e s ta b l i sh ed ,  f requen t ly  t rave led  t r r a i l s  appearing on U.S.G.S . 
topographic maps are RS 2477 highways.
Sines the RS 2477 s t a tu te  was w r i t ten  in such a b r i s s f  and nonspec i f ic  manner, . 
i t  does not e s t a b l i s h  c r i t e r i a  f o r  determining th eT d oc a t i o n  o r  width o f  the 
r ights-o f-way no r  does i t  de f ine  what cons t i tu tes  a." "highway." What was 
considered a "highway" 118 years ago when the law wsas passed d i f f e r s  g re a t ly  
from the modern concept. Fu r the r ,  a procedure f o r -  i d en t i f y in g  and .claiming 
rigr.ts-of-way was not e s tab l i sh ed .

—4.

At this time, th e re  i s  con fus ion and d i f fe rences  o f  : op in ion  regard ing the 
lo c a t ion ,  v a l i d i t y  and ex tent o f  RS 2477 highways ian A laska .  Although RS 2477 
highways-exist in  severa l  s t a t e s ,  th i s  issue has t a t i e n  on specia l s ign i f ic ance  
in Alaska because o f  the remoteness'and i n a c c e s s i b i l i t y  o f  much o f  the s t a t e .
Add i t iona l ly ,  the Alaska Statehood Act, the Alaska N a t i v e  Claims Sett lement 
Act (ANCSA), and the Alaska National In te re s ts  Lant is  Conservat ion Act (ANILCA) 
a l l  in i t ia ted  major changes in land ownership in ATasska.- As land i s  t r a n s ­
fe r red  from the Pub l ic  Domain to the S ta t e ,  Native c o r p o r a t i o n s ,  p r i v a t e  
ind iv idua ls ,  and o the r  Federal agencies, there i s  a c -d ive rs i ty  o f  views rega r ­
ding access and land management p o l i c i e s .  Some lantriowners wish t o ' r e g u la t e  
use by type o f  v e h i c l e ,  weight, time o f  y e a r ,  e t c .  S5ome f a v o r  p rese rv ing



access f o r  local res iden ts .  Others p re fe r  no access:. a t  a l l .
Furthermore, as land i s  conveyed, the v a l i d i t y  o f  2 47 7 's is  being questioned 
Cu r ren t ly ,  in land .conveyance documents, RS 2477 r f r e n ts -o f -w ay  are protected 
on ly with the c lause, " va l id  ex is t ing  r ig h t s , "  with -no v i s i b l e  evidence of 
them on the Federal o r  State land sta tus p la t s .  Tcae- e x is t in g  T ra i l  Inventory 
F i l e ,  which cata logs many RS 2477 roads , is  at a sceaae o f  1 :250 ,000 (standard 
U.S.G.S quad map) and does not show the the l o c a t i c a r o f  RS 2477*s in;.$j}f.f->cient 
de ta i l  to allow them to be entered on the land s ta t rcs  p l a t s .
Heed f o r  Procedures
Confusion among State and Federal agencies and pr iT*rxe landowners as to the 
implementation o f  RS 2477 continues to hinder manacsssnent’ and use of these 
highways. I t  has become apparent that the public re sau i re s  assistance in 
iden t i fy ing  RS 2477 roads. S ta te ,  Federal and l o c i l  governments, Native ' ' 
co rpo ra t ions ,  and other property owners need to kr.c* - the loca t ion  and autho­
r i z ed  uses o f  RS 2477 roads in o rde r to reasonably manage the.ir lands.
For r ights-o f-way, land se le c t i o n ,  land claims and c r th e r  land t r a n s fe r  ac t ions ,
1 and status plats serve as part o f  o f f i c a l  records r r -  land ownership f o r  both 
the Federal government (through BLM) and the State grovernment (through DNR).
I t . i s  in the S ta te 's  and the pub l ic 's  in t e r e s t . t o  e s t a b l i s h  these RS~2477 
claims on both State and Federal land status p la ts ,  t h e r e b y  assert ing the- RS 
2477 claim and id en t i fy ing  i t s  l o c a t i o n .  Placing tmee roads on the s ta tus 
p la t s  would give more c r e d i b i l i t y  to the State's c l a im s  and would e s t a b l i sh ,  
fo r  the record, bctn a f i l e  and a geographic docucercs a sse r t ing  the c la ims .
Thus, when land is conveyed, the State and publ ic 5SC2477 claims would be 
much more viable than simply a " v a l id  exist ing r i c im t "  c lause in a conveyance 
document. The lo ca t ion  o f  each t r a i l  would be g e n e r a l l y  es tab l i shed ,  th e re ­
fo re  i t  would be obvious to anyone researching lane r s t a t u s  that a r igh t -o f -way  
c la im 'ex is t s  across a p a r t i c u la r  p a rc e l .
I f  the State documents i t s  c la ims, other part ies are : p u t  in the pos i t ion  o f  
cha l lenging the Sta te 's  claim ra th e r  than vice ve rsa - .  P re sen t ly ,  the S ta te  
would have to prove " v a l id  ex is t ing  r i g h t s , "  on cocv-eyed land . .  I f  the t r a i l s  
were already on the s ta tus  p la t s ,  anyone who d i s a r e s d  would be ‘ in the pos i ­
t ion  of. chal lenging the S ta te ' s  c la im . Asserting am ARS 2477 c la im in t h i s  
manner i s  only an adminis t rat ive determination's ince 33LM does not ad judicate 
RS 2477 claims. I f  someone were to challenge the Scaa ie ,  the S ta te 's  c la im 
would s t i l l  have to be proven in cou rt ;  however, we z s e r t a i n l y  would be in a 
much be t te r  posit ion to do t h i s .  .

r * \
% «Other Findings

Discussions with DNR personnel in Anchorage who had rssen inves t iga t ing  regu­
l a t i o n s  and court decisions r e la t i n g  to RS 2477's r e p e a l e d  the fo l low ing  
po in ts :

1 ) I t  appears that the d e f in i t i o n  o f what c o s s r t i t u t e s  .a "highway"
(which i s  the term used in the s t a t u t e ) ,  i s  a matter f i o r  each s ta te  to de te r ­
mine. In Alaska, AS 1 9 .4 5 .0 0 1 (8 )  defines a highway ess th a t  which " . . . i n c l u d e s  
a highway (whether in the primary or secondary s y s t em s ) ,  road, -s treet ,  t r a i l ,  
walk , bridge, tunnel,  drainage s t ruc tu re  an other s i m i l a r  o r  re la ted  s t ru c tu re  
or f a c i l i t y ,  and r ight-o f -way t h e r e o f . . . "
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2) DOTiPF has rr.anadWient au tho r i ty  on P.S 2477 whew they occur c-on non- 
s ta te  land. Where RS 2477's occur on s ta te  land, D0T4PF has concu r rem t 
au thor i ty  with the s ta te  agency having management au tho r i ty  ove r the ‘ Jand*
(u sua l ly  DNR).

•  ,

3) The courts have held th a t  acceptance o f  an RS 2477 does not ’ "impose 
on the publ ic au tho r i ty  the duty to  main ta in ."  The re fo re ,  a • p e r f e c t l y  v a l i d  
management decision might be tc provide l i t t l e  maintenance o r  not to j f f c S fn ta in  
a p a r t i c u la r  t n i l  a t  a l l .  Addit iona l ly . ,  lack  o f  maintenance over t± ie  y e a rs
does not imply abandonment; • •

4 )  There are con t rad ic t ing  lega l opinions regarding use r e s t r i c r i i o n s , .  
r ight-o f -way vacat ions , and the r o l e  o f  a l o c a l . government ( i e .  borooirahs) in  
the management o f  RS 2 477 's .

* •

Tack Force on RS 2477 • * . . •• •
This- issue was discussed a t  the Annual Meeting between the Bureau o f  ' . land and 
Regional Management (BLM) F a i r b an k s -D i s t r i c t  O f f ic e  and DOTAPF Northe^m 
Region on April 27, 1984. At tha t  meeting i t  was decided to form a r r e a io n a l  s 
"task fo rce" to discuss the s i t u a t i o n .  The Alaska Department o f  N a t u r a l
Resources (DNR) was inv i ted  to j o i n .  *
the Task Force on RS 2477 r igh ts -o f -way  held i t s  f i r s t  meeting June 135 , 1984. 
BLM, DNR and DOT&PF were p resent .  The meeting es tab l i shed  gu ide l ines !  and 
procedures f o r  asser t ing  RS 2477 claims and having them es tab l i shed  csn the 
land status p l a t s . -  The procedure i s  as fo l l ow s :

r • • • % *

1) A claim can be asserted .by.the State o r  any p r iv a te  i n d i v i d u a l .
2) A cover l e t t e r  a s se r t in g  a c la im o r  accepting an RS 2477 graant must ,  

be submitted along with documentation suporting the date c la imed. These date ' 
should p re fe rab ly  be based on expenditure o f  funds (pub l ic  o r  p r i v a te s )  o r  the. 
e a r l i e s t  known date o f  pub l ic  use . -(An in d iv id u a l ' s  time -in c on s t ru cc t ing .a *  
road could be " t r a n s la t ed *  in to  funds ) .

3) A map a t  a sca le  no sm a l l e ”  than 1 : 6 3 ,3 6 0  depicting the rout’ s  must be 
submitted with the supporting* documentation and cover l e t t e r .  ••

4) The t r a i l ,  numbe'r and quad number from the  ex is t ing  T r a i l ‘ I i rw en to ry  
F i l e  should be noted ( i f  a pp l ic ab le )  f o r  c l a r i f i c a t i o n  and c ross - r^ fee rence .* .

5) BLM w i l l  review each c la im to  v e r i f y  th a t  the land was "unresserved .* 
publ ic land" as o f  the date c la imed. * -

6 ) BLM w i l l  issue a s e r i a l  number and e s tab l i sh  a case f i l e  f o r -  each 
c la im , as w i l l  DNR and DOTAPr. . .A l l  correspondence-should re fe rence tithese 
numbers. •

. 7) BLM w i l l  p l o t  each t r a i l  claimed on th e i r  Maste r ‘ t i t l e  P l a t i s  and 
DNR w i l l  p lo t  each one on the S ta t e ' s  land s ta tus p l a t s .

* 8 ) In o rd e r . t o  prevent confus ioni-e i ther-DNR o r  DOTAPF.wil.l harae t h e . ,  
r e s p on s ib i l i t y  o f  submitt ing a l l  necessary in fo rmation to  BLM.

9) A l l  f i l e s ,  inc lud ing maps, support ing data, e t c . ,  e s t a b l i s h e d  by one 
agency should be dup l icated and forwarded to the other agencies.
RS 2477 Coordination Committee f o r  Northern Alaska

• •

To provide a o rd e r ly  manner f o r  c laiming RS 2477's and to avoid dup l ic ica t ioa .  
o f  e f f o r t ,  the Task Force has suggested es tab l ish ing  an "RS 2477 Coonrdinat ion 
Committee f o r  Northern Alarska." t h i s  connrittee would c on s i s t  o f  rep r re se ’n ta -  
t i v e s  from BLM, DNR and DOTAPF. I t s  purpose would be to  coord inate aand



p n o n  u ze  ei io res  o m  sort ing RS 2477 c laims, to USS any a reez ;  o f  
disagreement and to keep each agency informed on the other agencies:'  e f f o r t s .

,2,RS 2477 Management Review Board f o r  Northern Alaska
Regarding the management o f  these roads, the Task Force has recommeended 
establishing an “ RS 2477 Management Review Board f o r  Northern Alaskxa ." This 
board would provide a forum to discuss d i f fe rences  re la t in g  to ther-rananao’ement 
o f  RS 2477's . Problems which have come up in the past such as use - r e s t r i c -  • 
t ions ,  requests to vacate , and alignment, w i l l  continue. With c o n t r a d i c t i n g  
legal opinions, an inter-agency forum f o r  handling these issues woaidd b en e f i t  
a l l  concerned and provide a multi-agency response to problems. D is c u s s io n s  ' 
could lead to poss ib le  so lu t ions .  Recommendation passed by th is  bouard wou ld ’ 
show a concerted e f f o r t  by a l l  agencies invo lved to provide thcughtiru l 
management ac t ions .  This would also provide one.agency with the raeszns to 

.seek additional support in making a management decis ion . Additional;” l y , any '* 
decision would be the re su l t  o f  the actions o f  several agencies ratrz ie r thair 
the decision o f  j u s t  one. DOTAPF as manager o r  co-manager o f  thesee roads 
would have veto power over any board recommendation.
Composition of th i s  board would consist of two members from BLM, DKZT. and 
DOTiPF, with one member from the Cit izens' Advisory Commission on F e d e r a l  
Areas and one in v i ted  member from a re la ted  p ro fess iona l  o rgan iza t i 3 =in~(i . e . , 
an o f f i c e r  of the In te rna t iona l Right-Of-Way Assoc ia t ion ) .  Temporaryy member- ■ 
ship could be extended to governmental land managing agencies affeccsied by- 
matters under d iscussion and to pr ivate land owners a f fec ted .  The rooard 
would meet as needed a t the request of any board members.
Memorandum o f Agreement
To implement the Task Force recommendations, a pre l iminary Memorandunm o f  
Understanding (MOU) between BLM, DNR and DOTAPF has been dra fted . Ar.t th i s  
time, the MOU would, e x i s t  only between.BLMLs Fairbanks D i s t r i c t -O f f f c r e ,  DNR's 
Northcentral D i s t r i c t ,  and DOTAPF's Northern Region. Northern and l a n t e r i o r  
Alaska is  most a f f e c ted  by RS 2477 roads. .Since the Fairbanks o f f i c e r s  o f  * 
these agencies have begun e f f o r t s ,  and estab l ished a precedent with t±he • 
Bulenberg T r a i l ,  i t  was f e l t  that an MOU at'the. D is t r ic t /Reg iona l  le eye l  would 
serve as a " te s t ing  -area" fo r  th is  procedure.- ■ A lso ,  the archives o f  -  the  
University o f  Alaska-Fairbanks are the la rg e s t  in the state,' 'making ^.Fairbanks 
b e t te r  suited f o r  the h i s t o r c ia l  research. 'Shou ld  th is  procedure ssccceed 
(as we are confident i t  w i l l )  then th is MOU, o r  one s im i l a r , ' could iae  ex­
tended to other reg ions .  A copy o f  the d ra f t  MOU is attached.
The part ic ipat ing agencies are in agreement tha t  an e f f o r t  such as -tehis seems •• 
long overdue. I t  has the enthusiast ic support o f  the BLM Fairbanks O D i s t r i c t  
Manager; Carl Johnson,- who w i l l  be -presenting-this- -issue and - the-KGS-*:-concept—- • 
to the BLM Advisory Council meeting on August 15, 1984 and to the Haaiil Road 
Meeting on August 23, 1984. I t  a lso has the support o f  the DNR Norrthc an t ra l  
D i s t r i c t  Manager, D iv is ion  of Land and Water Management, Jerry B ross taa .
Program Needs

• i

In order to complete th is  p ro je c t ,  a commitment by DOTAPF and the ot ia ie r agencies 
i s  necessary. The p r i o r i t i z a t i o n  and asser t ion  o f  RS 2477 roads waaiild bg. an 
ongoing process ove r several years (estimated 5 years f o r  100-150 t x r a i l s ) .  
H is to r ica l  research , personal interviews and preparat ion o f  maps are Tthe



>- / V H I '.
b,'L*«.i<i«. ■•ij'.i rn'ioru lur d iscr^ing cne Claims a^n naving ihem p lo t ted  or. l a — - 
s t i l u s  p la t s .  A £ g h  estinvate ind ica tes that ^ s  e f f o r t  would require 
approximately 5 1 0 * 0 0  per year which would provide f o r  the research o f  
20 -  2 5  t r a i l s  per yea r .  This estimate i s  based on the t i n ;  and e f f o r t  a c t ^ f i l  
spent fo r  the Bulenberg T ra i l  a cqu i s i t i o n .
In order to accomplish th i s ,  there are a number o f  a l t e rn a t iv e s  f o r  DOTSPF tx  
consider . •
1) Funding Sources

a ) A current source o f  cap i ta l  money i s  in the Bulenberg T ra i l  
Aquis it ion p ro je c t  which has 595 ,000  remaining. This money was 
appropriated by the State Leg is la tu re  f o r  the purpose o f  aqui r ing 
the r ight-o f -way o f  the Bulenberg Tra i l . .  /DNR researched h i s t o r i c a l  
data and interviewed several,  people and asserted an RS 2477 claim.-’ 
Since the r igh t-o f -way was secured in th is  manner (by DNR) most o f

• the ex is t ing  D0T4PF funds remains unspent. However, l e g i s l a t i v e  
act ion would be necessary to enable us to use the money on other 
t r a i l  acqu is i t ions .
b) An item could be included in the FY 8 6  CIP Submittal which 
would change the ex is t ing  Bulenberg T ra i l  l e g i s l a t i o n  and appropriac* 
add i t iona l  funds.
c) The P.S 2477 a c t i v i t i e s  could be included in the FY 86.D0T4PF 
operat ing budget as con trac tua l and/or personal se rv ice s .

2) O rgan iza t ion /S ta f f ing  * . ' . ’
a )  Should in-house s t a f f  be used, th is p ro je c t  could be handled by 
e i t h e r  Planning, Right-of-Way o r  Spec ia l -P ro je c t s .  The decis ion o f  
which group(s ) to use would depend upon the manpower a v a i l a b le  and 
the funding le v e l s  o f  each sec t ion .  . •• -
b) An a l t e rn a t iv e  i s ' t o  con t rac t  th is  p ro je c t  ou t ' to  an independent- 
f i rm  which would prepare maps and re sea rch  h i s t o r i c a l  data f o r . o u r  
This would require p r o j e c t  management within D0T4PF. V
c) Another a l t e rn a t i v e  is  a cooperat ive agreement with the Univers r a /  
o f  A laska-Fairbanks, using a Reimbursable Services Agreement (RSA).
A un ive rs i ty  student could research h i s t o r i c a l  data and provide the 
map(s) f o r  the t r a i l s .  This a l t e rn a t i v e  has the-advantage tha t  
D0T5PF would have more d i r e c t  c on t ro l  over the person (s )  doing the 

... work. In addition th i s  would probably be the le a s t  expensive a l t e r ­
n a t iv e .  Since th i s  work i s  not so much d i f f i c u l t  as i t ' i s  time 
consuming, th is  p ro je c t  would be idea l  f o r  a student.

P.econmendati ons

The MOU between BLM, DNR and DOTiPr should be reviewed and signed so th is  
p ro je c t  may begin in a. t imely manner. F i r s t  i t  must be decided whether-



l e g i s l a t i v e  committees to use the Bulenberg T ra i l  appropr ia t ion fo r  R S 24777 
r ight-o f -way acquis i t ion .  This amount could be used f o r  the f i r s t  yea r 's  

J work, beginning in FY 85.
Further , we recommend that an agreement with the Un ivers i ty  o f  .AU.5^ -F a i r—  
banks be entered into to e s tab l i sh  a cooperative arrangement with "a "graduate 
leve l  student(s) to research the h i s t o r c ia l  data f o r  the t r a i l s  and p o s s ib ly y  
to provide the maps needed.
The Coordination Coirmittee should be appointed and. meet promptly to e s t a b l i s h  
the " f i r s t  p r i o r i t y "  t r a i l s  so that the f i r s t  e f f o r t s  w i l l  begin with i n t e r - ­
agency cooperation. »

• \ • 

Adequate funds should be budgeted in the FY 8 6  Capital and Operating Budgetzs 
to continue this a c t i v i t y .

DP: dp
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TO: S e n a t e  R e s o u r c e s  C o m m i t t e e
A r l i s s  S t u r g u l e w s k i ,  C h a i r

FROM: R a n d y  R. R o g ers, D i r e c t o r ,  NA E C

S U B J : S J R  1 0 — R. S. 2 4 7 7

Date: F e b r u a r y  21, 1 9 8 5

In S e p t e m b e r  the B u r e a u  of L a r d  M a n a g e m e n t  a n d  the A l a s k a  D e p a r t m e n t s  of 
T r a n s p o r t a t i o n  a n d  N a t u r a l  R e s o u r c e s  s i g n e d  a m e m o r a n d u m  of u n d e r s t a n d i n g }  
the f u l l  i m p l i c a t i o n s  of  w h i c h  t h o s e  p a r t i e s  are m o s t  l i k e l y  not e v e n  
awe T h i s  m e m o r a n d u m  e s t a b l i s h e s  a p r o c e d u r e  for p l a c i n g  f o r m a l  
a s s e r t i o n s  of R.S. 2 4 7 7  r i g h t s - o f - w a y  b y  the s t a t e  on b o t h  s t a t e  a n d  
f e d e r a l  m a s t e r  t i t l e  pl a t s ,  s i g n i f y i n g  the l e g i t i m i : a t i o n  of a s tate r i g h t -  
of-way.

T h e  p r o c e s s  of d e v e l o p i n g  this a g r e e m e n t  t o o k  p l a c e  w i t h  a b s o l u t e l y  no 
p u b l i c  i n v o l v e m e n t  and, in  fact, B L M  w o u l d  not e v e n  a l l o w  r e p r e s e n t a t i v e s  
o f  the N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r  to r e v i e w  c o p i e s  of the m e m o­
r a n d u m  w h i l e  in its d r a f t  stages. In a d d i t i o n  to the l a c k  of p u b l i c  
i n v o l v e m e n t ,  r e p r e s e n t a t i v e s  of the N a t i o n a l  P a r k  S e r v i c e ,  F i s h  a n d  W i l d l i f e  
S e r v i c e ,  a n d  n a t i v e  c o r p o r a t i o n s ,  w h o s e  l a n d s  m a y  be s u b s t a n t i a l l y  i m p a c t e d  
b y  this a g r e e m e n t ,  w e r e  not i n c l u d e d  o n  the c o m m i t t e e  th a t  d r a f t e d  the 
m e m o .

R e v i s e d  S t a t u t e  2 4 7 7  w a s  o r i g i n a l l y  e s t a b l i s h e d  b y  the U.S. C o n g r e s s  i n  the 
A c t  of J u l y  26, 1866. T h e  enti r e ,  o r i g i n a l  s t a t u t e  p r o v i d e d :

"The r i g h t  of w a y  f o r  the c o n s t r u c t i o n  of h i g h w a y s  o v e r  p u b l i c  
l a n d s  not r e s e r v e d  for p u b l i c  u s e s  is h e r e b y  g r a n t e d . "

T h i s  l a w  was e s t a b l i s h e d  at a t i m e  w h e n  a u t o m o b i l e s  a n d  D - 9  Cats did not 
e x i s t  a n d  a " h i g h w a y "  r e f e r r e d  to a w a g o n  t r a i l  at most.

B e c a u s e  the l a w  is so v a g u e  m o s t  of the p a r a m e t e r s  d e f i n i n g  'he a c t u a l  use 
o f  R.S. 2 4 7 7  h a v e  b e e n  e s t a b l i s h e d  t h r o u g h  c a s e  law. Yet, t h e r e  h a v e  b e e n  
v e r y  f e w  c a s e s  in A l a s k a  w h i c h  d e f i n e  h o w  the l a w  applies, w i t h i n  the state. 
D e s p i t e  this l a c k  of  a c o n c l u s i v e  d e f i n i t i o n ,  the m e m o r a n u m  of u n d e r­
s t a n d i n g  us e s  w h a t  s m a l l  b o d y  of law is a v a i D a b l e  to e s t a b l i s h  c r i t e r i a  
f o r  the B L M  to a c c e p t  the a s s e r t i o n s .  T h i s  w i l l  r e s u l t  in p l a c i n g  the 
b u r d e n  of l e g a l l y  c h a l l e n g i n g  ine a p p l i c a t i o n  of the law on i n d i v i d u a l  
p e r s o n s  w h o  d i s a g r e e  w i t h  the s h a k y  B L M  d e f i n i t i o n .

T h e r e  are l i t e r a l l y  h u n d r e d s  of h i s t o r i c  t r a i l s  in A l a s k a  w h i c h  c o u l d  
p o s s i b l y  be c l a i m e d  u n d e r  R.S. 2477. M a n y  of t h e s e  t r a i l s  c r o s s  p o r t i o n s  
of c o n s e r v a t i o n  u n i t s  a n d  h a v e  the p o t e n t i a l  to s e v e r e l y  c o m p r o m i s e  the 
p u r p o s e s  for w h i c h  the u n i t s  w e r e  e s t a b l i s h e d .



A n  e x a m p l e  of one sucTi t r a i l  is the Bielenv.erg TF§.il w h e r e  a  m i n e r  w a s  
a r r e s t e d  this fall w h e n  he m o v e d  m i n i n g  equipment a c r o s s  the Y u k o n - C h a r l e y  
N a t i o n a l  P r e s e r v e  to his m i n i n g  c l a i m s  o n  W o o d c h o p p e r  Creek. T h e  m i n e r  
c o n t e n d s  that, b e c a u s e  the r o u t e  he w a s  u s i n g  is a  p u b l i c  h i g h w a y  
e s t a b l i s h e d  u n d e r  the t e r m s  or R.S. 2 4 7 7  (a c l a i m  w h i c h  h a s  not b e e n  
l e g a l l y  proven), he does not n e e d  a n  a c c e s s  p e r m i t  f r o m  the N a t i o n a l  P a r k  
S e r v i c e .

T h i s  c a s e  of t r e s p a s s  on  N P S  l a n d s  is n o w  in court. M e a n w h i l e ,  the S t a t e  
of A l a s k a  has f i l e d  a f o r m a l  a s s e r t i o n  of this r i g h t - o f - w a y  w i t h  B L M  u n d e r  
the p r o c e s s  d e f i n e d  in the n e w  m e m o r a n d u m  of u n d e r s t a n d i n g ,  a n  a c t i o n  
w h i c h  j e o p a r d i z e s  NPS' p o s i t i o n  in c o u r t  b e c a u s e  of the R.S. 2 4 7 7  p o l i c y  
of BLM. BLM, it s h o u l d  be p o i n t e d  out, is a n  a g e n c y  of the D e p a r t m e n t  of  
the Interior, as is NPS.

A n o t h e r  c o n t r o v e r s y  w i t h  r e g a r d  to R.S. 2 4 7 7  w h i c h  is e x t r e m e l y  d i s t u r b i n g  
i n v o l v e s  G ates of the A r c t i c  N a t i o n a l  Park. In F e b r u a r y ,  1984, the 
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  sent a l e t t e r  to N P S  s t a t i n g  that, b e c a u s e  
the r o u t e  of the C o l d f o o t  C l a s s i c  S l e d d o g  R a c e  lies o n  s t a t e - c l a i m e d  R.S. 
2 4 7 7  r i g h t s - o f - w a y  a n d  on  n a v i g a b l e  w a t e r w a y s ,  the o r g a n i z a t i o n  c o n d u c t i n g  
the race n e e d  not o b t a i n  a s p e c i a l - u s e  p e r m i t  f r o m  the P a r k  Se r v i c e .

T h i s  a c t i o n  r e g a r d i n g  a  s l e d d o g  r a c e  m a y  be v i e w e d  as a n  i n n o c e n t  a c t i o n ;  
how e v e r ,  u n d e r  the c u r r e n t  s t ate p o l icy, or la c k  of p o l icy, o n c e  the 
r i g h t - o f - w a y  is e s t a b l i s h e d  it c o u l d  be u s e d  for u n r e s t r i c t e d  m i n i n g  a c c e s s  
or o t h e r  p u r p o s e s  w h i c h  w o u l d  be d e v a s t a t i n g  to the w i l d e r n e s s  r e s o u r c e s  
of the park. In th i s  i n s t a n c e ,  N P S  r e s p o n d e d  to t h e  s t ate t h a t  the r o u t e  
w o u l d  not be c o n s i d e r e d  a  v a l i d  r i g h t - o f - w a y  u n t i l  l e g a l l y  p r o v e n  t h r o u g h  
the courts.

T h i s  e x a m p l e  f u r t h e r  d e m o n s t r a t e s  the w i d e l y  d i f f e r i n g  i n t e r p r e t a t i o n s  of 
R.S. 24 7 7  by NPS a n d  BLM. A l t h o u g h  the a g r e e m e n t  b e t w e e n  B L M  a n d  the s t a t e  
is not i n t e n d e d  to a p p l y  to l a n d s  not u n d e r  B L M  m a n a g e m e n t ,  v a l i d a t i o n  of 
the r i g h t e - o f - w a y  o n  B L M  lands c o u l d  e s t a b l i s h  a p r e c e d e n t  th a t  w o u l d  be 
d e t r i m e n t a l  to l e g a l  c h a l l e n g e s  of t h e i r  v a l i d i t y  o n  NPS, F i s h  a n d  
W i l d l i f e  Service, n a t i v e ,  or p r i v a t e  lands.

In d e v e l o p i n g  its R.S. 2 4 7 7  p o l icy, B L M  h a s  o b v i o u s l y  not c o n s i d e r e d  its 
r a m i f i c a t i o n s  to o t h e r  l a n d  m a n a g i n g  a g e n c i e s ,  nor h a s  it t h o r o u g h l y  
c o n s i d e r e d  h o w  it w i l l  a f f e c t  l a n d  u n d e r  its o w n  j u r i s d i c t i o n .

At  the N o v e m b e r  15, 1984, m e e t i n g  of the F a i r b a n k s  D i s t r i c t  B L M  A d v i s o r y  
Council, a B L M  r e p r e s e n t a t i v e  i n d i c a t e d  that, if t h e  s t a t e  a s s e r t e d  a n  
R.S. 2 4 7 7  c l a i m  i n t o  the p r i m i t i v e  p o r t i o n  of the W h i t e  M o u n t a i n s  N a t i o n a l  
R e c r e a t i o n  Area, ( w h i c h  is c l o s e d  to all o f f - r o a d  v e h i c l e  use) a n d  the 
a s s e r t i o n  met the c r i t e r i a  s p e l l e d  out i n  the m e m o r a n d u m  o f  u n d e r s t a n d i n g  
t h e r e b y  e n d i n g  up o n  the B L M  m a s t e r  t i t l e  plats, a  m i n e r  c o u l d  d r i v e  a  
D - 9  Cat t h r o u g h  the p r i m i t i v e  a r e a  w i t h  n o  B L M  a p p r o v a l  r e q u i r e d .

M a n y  p o t e n t i a l  -i.S. 2 4 7 7  ro u t e s  are i m p o r t a n t  for t h e i r  r e c r e a t i o n a l  use, 
but t h e i r  status as s u c h  is u n c l e a r  b e c a u s e  ol the c o n f u s i o n  s u r r o u n d i n g  
R.S. 2477. T w o  p r i m a r y  e x a m p l e s  are the C h e n a  Hot S p r i n g s  W i n t e r  T r a i l  
and the C i r c l e - F a i r b a n k s  H i s t o r i c  Trail.



"In July, 1982, the s t W e  a c k n o w l e d g e d  th a t  the Crffna Hot S p r i n g s  W i n t e r  
T r a i l  has s t a n d i n g  as a n  R.S. 2 4 7 7  r i g h t - o f - w a y  yet r e f u s e d  to p r o t e c t  
the t r a i l ' s  r e c r e a t i o n a l  p r o p e r t i e s  b e c a u s e  it is not a " m a i n  or 
s i g n i f i c a n t  a r t e r i a l  t h o r o u g h f a r e . "  W h e n  the F a i r b a n k s  N o r t h  S t a r  B o r o u g h  
d i s c u s s e d  the e s t a b l i s h m e n t  o f  the C i r c l e - F a i r b a n k s  T r a i l  as a r e c r e a t i o n a l  
trail, the D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  i n d i c a t e d  that, b e c a u s e  the 
trail is i d e n t i f i e d  as a n  R.S. 2477, t h e y  c o u l d  do n o t h i n g  to m a n a g e  it 
f o r  r e c r e a t i o n a l  p u r p o s e s .

The im p or tan c e  o f  c l e a r i n g  up the  R . S .  2477 i s s u e  i s  dem onstrated  by the  
f a c t  t h a t  over 30 p e r c e n t  o f  r e c r e a t i o n a l  t r a i l s  i n  the  F a ir b a n k s  North  
Star  Borough  i n v e n t o r y  are t e n t a t i v e l y  i d e n t i f i e d  as R . S .  2477 r i g h t s -  
of-way by the Department  o f  T r a n s p o r t a t i o n .
E q u a l l y  d i s t u r b i n g  as th e  r e c e n t  de v e lop m e n ts  w ith  the  R . S .  2477 i s s u e  
i s  t h a t ,  a l t h o u g h  th e  new agreement between the s ta te  and  B L M  d e f i n e s  a 
procedure for  p l a c i n g  R . S .  2477 r i g h t s - o f - w a y  on l a n d  s ta t u s  p l a t s ,  
thereby  l e g i t i m i z i n g  the  c l a i m s ,  the  i n v o l v e d  state  a g e n c i e s  are n ot  c e r t a i n  
who w i l l  be r e s p o n s i b l e  f o r  m a n a g in g ,  m a i n t a i n i n g  or a c c e p t i n g  l i a b i l i t y  
for  the r o a d s .  And q u e s t i o n s  such as what p e r i o d  o f  n o n - u s e  c o n s t i t u t e s  
abandonment o f  the  r i g h t s - o f - w a y ,  i f  the  r i g h t s - o f - w a y  are r e s t r i c t e d  to  
h i s t o r i c a l  types and  seasons o f  u s e ,  and  vThat  w idth  the  r i g h t s - o f - w a y  a r e ,  
remain  to  be answered.
The m a n n e r  in w h i c h  this m a j o r  s t a t e  a n d  f e d e r a l  a c t i o n  has t a k e n  p l a c e  
is h i g h l y  q u e s t i o n a b l e .  It is i r r e s p o n s i b l e  la n d  m a n a g e m e n t  o n  the p a r t  
of bo t h  the B L M  a n d  the s t a t e  to e s t a b l i s h  a n  a g r e e m e ^  or t a k e  a c t i o n  to 
v a l i d a t e  a n y  of t h e s e  p o s s i b l e  r i g h t s - o f - w a y  b e f o r e  it is k n o w n  w h a t  p u r p o s e  
t h e y  w i l l  serve, w h a t  e f f e c t s  t h e y  w i l l  h a v e  on  m a n a g e m e n t  of s u r r o u n d i n g  
lands, h o w  they w i l l  be m a n a g e d ,  a n d  w h e r e  the l egal r e s p o n s i b i l i t i e s  lie. 
Th e  n e e d  to d e l i n e a t e  h o w  R.S. 2477 w i l l  b e  dealt w i t h  in  A l a s k a  is clear, 
but a p r o c e d u r e  to a d m i n i s t r a t i v e l y  a p p r o v e  the r i g h t s - o f - w a y  w i t h o u t  
p u b l i c  i n v o l v e m e n t ,  a n d  p r i o r  to a n  a d e q u a t e  u n d e r s t a n d i n g  of h o w  t h e y  wi l l  
be m a n a g e d  m a k e s  a t r a v e s t y  o f  s a f e g u a r d i n g  the p u b l i c  inter e s t .

T h e  s tate and B L M  s h o u l d  a b o l i s h  the e x i s t i n g  m e m o r a n d u m  of u n d e r s t a n d i n g ,  
e x a m i n e  the b a s i c  l e g a l ,f i s c a l , a n d  m a n a g e m e n t  r e s p o n s i b i l i t i e s  
a s s o c i a t e d  w i t h  the r i g h t s - o f - w a y ,  a n d  e s t a b l i s h  a n e w  p r o c e d u r e  for s o l v i n g  
t h i s  d i l e m m a  w h i c h  is a c c o m p a n i e d  w i t h  f u l l  p u b l i c  i n v o l v e m e n t  a n d  the 
p a r t i c i p a t i o n  of a l l  a f f e c t e d  l a n d  o w n e r s  a n d  m a n a g e r s .
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M e m o r a n d u m

To: M e m b e r  of ALUC

From: S t ate Director/ A l a s k a

Subject: R.S. 2477 Issue Paper

T r a n s m i t t e d  h e r e w i t h  is an issue p a per w h i c h  sets forth B L M 1s p o l i c y  on R.S. 

2477 rights-of-way. The p o l i c y  has bee n  a l t e r e d  e n o u g h  in r e c e n t  years to 

allow us to note these clai m s  on  c u r  r e c o r d s  p r o v i d e d  the State takes the 

i n i t i a t i v e  and files an a p p l i c a t i o n  for n o t a t i o n  w h i c h  m e e t s  the c r i t e r i a  set 

o u t  in the issue paper.

In the a b s ence of the S t ate f o r m a l l y  a s s e r t i n g  its rights under the Statute, 

312-1 has no c h oice b u t  to c o n s i d e r  the lands i n v olved to be v a c a n t  p u b l i c  lands 

w i t h o u t  e s t a b l i s h e d  p u b l i c  access. 312-1 has h ad nuar.-rous d i s c u s s i o n s  w i t h  the 

S tate c o n c e r n i n g  R.S. 2477 and the S t a t e  is w e l l  a w are of our p o l i c y  and 

procedures.

E n c l o s e d  is a d r aft M O U  b e t w e e n  our F a i r b a n k s  D i s t r i c t  O f f i c e  and the State of 

A l a s k a  w h ich is intended to f a c i l i t a t e  the p o l i c y  set o ut in the issue paper. 

A l s o  e n c l o s e d  is a copy of our B L M  M a n u a l  s e c t i o n  cn R.S. 2477 and a copy of a 

R e g i o n a l  S o l i c i t o r ' s  O f f i c e  m e m o r a n d u m  to the 3 u r e a u  of Indi a n  A f f a i r s  d a t e d 

M a y  21, 1990.

The F a i r b a n k s  D i s t r i c t  O f f i c e  a nd the S t a t e  of Alaska, D e p a r t m e n t  of 

T r a n s p o r t a t i o n  and Public F a c i l i t i e s ,  N o r t h e r n  R e g i o n  h a v e - b e e n  w o r k i n g  on 

this Draft M O U  for s o m e t i m e  n ew a nd h a v e  e s t a b l i s h e d  a g o o d  w o r k i n g  d o c u m e n t  

w n i c h  fits w e l l  w i t h i n  the c o n s t r a i n t s  of our r e g u l a t i o n s *

C u r  first p r e f e r e n c e  w o u l d  be to hav e  the c o o p e r a t i v e  S t a t e  F e deral w o r k  cn 

R.S. 2477 s t a rted in F a i r b a n k s  proceed. H o w e v e r ,  we w o u l d  not o b j e c t  to the 

C o u n c i l  taking this m a t t e r  under its win g  if this is w h a t  the State wishes. 

U n der any c ircumstance, the S t a t e  m u s t  c l e a r l y  take the l e a d e r s h i p  role.

E n c l o s u r e  (1) w / E x n i b i t s  I, II, and III

Michael J. Peniold 
5 cate D irector
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Issue Paper - R.S. 2477 Roads and Trails

Under DOI existing authority and policy, it is the responsibility of the State 
of Alaska to officially assert its claimed rights by filing applications for 

notation of sucn rights-of-way on our records. Sucn applications in addition 

to providing the information required to show the nignway meets tne four 

criteria set cut below must provide a plottaole description of the facility so 
that 3LM's records can be properly noted.

The Act of July 2b, 1365, R.S. 2477 (43 U.S.C. 932) provided:

"The right-of-way for the construction of highways over public lands not 
reserved for puolic uses, is hereoy granted."

This statute, which was repealed by the Federal Lana Policy and Management Act 

(FLPMA) of Octooer 21, 1976, 90 stat. 2743, nas oeen intarpretea as granting a 

rignt-of-way for puolic use over puolic land without limiting the metnoa of 

estaolisnment of tnat right-of-way. The grant oeccmes fixec wnen a puolic 

hignway is definitely estaDlisned in one of tne ways authorizea oy tne laws of 

tne State where the land is located.

The Act (R.S. 2477) did not specify the extent of tne grant, the widen of tne

right-of-way, or the nature of the rignt conveyed. Since tne Department dees 

not grant sucn rights-of-way, it has consistently held tnat it nas no 

authority to adjudicate claims made under this Act. Therefore, 

acknowledgements of sucn claims have not oeen inserted in Federal Land 

Patents. The courts have held that reservation of an R.S. 2477 right in our 

patents is not necessary to validate or protect rights-of-way createc under 

tne statute.

In oraer to facilitate proper management of the puo.Lic iana, the Department 

has to have sound transportation plans. It is, therefore, necessary to 

identify ail puolic roads in a given area. To facilitate sucn identification 

the 3ureau of Land Management has recently been given authority to note 

claimed R.S. 2477 highways (roads, trails, etc.) cn its official status plats, 

provided that requests for notation meet the following criteria:

1. In oraer for a valid right-of-way to exist, t.nere must have been 

actual construction of a nighway. Mere use, planning, or survey is 

not considered construction. However, construction of the highway 

need not have occured all at cnce. Road maintenance often equals 

improvement and even construction. When the history of a read is 

questionable.- it's existence in a condition adequate for puolic use

may constitute evidence chat construction has taken place.

2. The highway is free and open to the puolic at large.

3. The construction of the highway on unreserved puolic land must nave

occurred prior to repeal of R.S. 2477 on Octooer 21, 1975.

4. The State must have a procedure to confirm tne R.S. 2477 puolic 

nighway rignt-of-way grant.

Enclosure 1
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Once the State application is received, BLM has the responsiaility to assure 

tnat the lands covered by the claimed right-of-way were, on tne date of 

establishment of the highway, unreserved public lands. If tne information 

submitted by the State meets the four criteria aoove, 3LM assumes (it does not 

adjudicate the claim) that the road is a bona fide R.S. 2477 highway. The BLM 

then acknowledges the State's claim and plots tne right-of-way on its records.

Any uses other than for highway purposes witnin the boundaries of an R.S. 2477

right-of-way muse oe permitted by BLM by a separate right-of-way grant. It

should also be noted that the x.S. 2477 grant extends only to the right-of-way 
itself, it does not incluae ancillary facilities such as material sources and 

stockpile areas.

The Fairbanks District of BLM is currently working on a Memorandum of 

Understanding with  the State or Alaska, Department of Transportation and 

Public Facilities. This MOU is intended to facilitate notation of the State's 
claimed R.S. 2477 rights on 3LM's official records.

BLM has no oojection to elevating this MOU to State level if tne Council so

desires. However, even if the MOU is elevated to State level, 3LM cannot by 
law or regulation note tne State's P..3. 2477 claims to its records untii the 

Stats DOT/PF files a formal request for notation accompanied by a plottabie 

description and a date of appropriation. The initiative to begin the record 

notation process rests with the Stats.

Further, until tne State officially identifies its claimed P..S. 2477 rights, 

so they can be noted u i the records, Federal agencies have no recourse out to 

treat tne lands involved as if they were f:>'e and clear of encumbrances. As 

an example, numerous contacts were made with the State of Alaska during the 

planning process on the Staese MCA and the White Mountains NRA. At no time 

has the State of Alaska identified any R.S. 2477 cl ai ms  within these planning 
areas.
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TO A L A S K A  L A N D  U S E  C O U N C I L  M E M B E R S

FROM: C I T I Z E N S '  A D V I S O R Y  C O M M I S S I O N  O N  F E D E R A L  A R E A S

R E R S  2 4 7 7  R I G H T S  O F  W A Y

D A T E S E P T E M B E R  13, 1 3 8 4

In 1 8 6 6  t h e  U . S .  C o n g r e s s  p a s s e d  a law e n t i t l e d  "An A c t  
g r a n t i n g  t h e  r i g h t  o f  w a y  to  D i t c h  a n d  C a n a l  O w n e r s  o v e r  the  
P u b l i c  L a n d s ,  a n d  f o r  o t h e r  P u r p o s e s . "  S e c t i o n  8 o f  t h i s  act, 
w h i c h  g e n e r a l l y  d e a l t  w i t h  m i n i n g  a c t i v i t i e s  on the p u b l i c  

la nds, r e a d  a s  f o l l o w s :  " A n d  be it f u r t h e r  e n a c t e d ,  T h a t  the 
r i g h t  o f  w a y v f o r  the c o n s t r u c t i o n  of h i g h w a y s  o v e r  p u b l i c  
l an ds , n o t  r e s e r v e d  f o r  p u b l i c  u s es,  is h e r e b y  g r a n t e d . "

T h i s  g r a n t ,  m o r e  c o m m o n l y  k n o w n  as R e v i s e d  S t a t u t e  (RS) 2 4 7 7  

(43 U S C  §932), w a s  a s t a n d i n g  o f f e r  by t h e  F e d e r a l  g o v e r n m e n t  

u n t i l  i t  w a s  r e p e a l e d  w i t h  t h e  p a s s a g e  o f  t he F e d e r a l  L a n d  
P o l i c y  a n d  M a n a g e m e n t  A c t  ( F L P M A )  o f  1 9 7 6 .  W h i l e  RS  2 4 7 7  is no 
l o n g e r  t h e  l e g a l  b a s i s  f o r  t h e  c o n s t r u c t i o n  of n e w  p u b l i c  

'.highways, v a l i d  e x i s t i n g  r i g h t s  g r a n t e d  t o  th e T e r r i t o r y ,  S t a t e  
a n d  p u b l i c  o f  A l a s k a  d u r i n g  t h e  p e r i o d  o f  t he a c t ' s  e f f i c a c y  
a r e  p r o t e c t e d  b y  F L P M A  S e c t i o n  7 0 1  a n d  r e a f f i r m e d  b y  A N I L C A  

S e c t i o n  1 1 0 9 .  ' r- . •

>

T h e r e  a r e  p e r h a p s  1 5 0  o r  m o r e  RS 2477 r i g h t s  of w a y  in A l a s k a ,  

c o n c e n t r a t e d  p r i m a r i l y  in the. i n t e r i o r ,  w h i c h  w e r e  a c c e p t e d  
d i r e c t l y  b y  t h e  p u b l i c  o f  t he  S t a t e  a n d  t h e  T e r r i t o r y  t h r o u g h  

a c t u a l  c o n s t r u c t i o n  a n d  u s e .  T h i s  is e x c l u s i v e  of t h e  S e c t i o n -  
l i n e  r i g h t  o f  w a y  d e d i c a t e d  by the S t a t e  in AS 1 9 . 1 0 . 0 1 0 .  w h i c h  
l e g i s l a t i o n  a c t s  as f o r m a l  a c c e p t a n c e  o f  t he  g r a n t  o f f e r e d .  

I n f o r m a l  a c c e p t a n c e ,  t h a t  w h i c h  is a c c e p t e d  d i r e c t l y  by the 
p u b l i c  t h r o u g h  a c t u a l  use , is a n  e q u a l l y  v a l i d  r i g h t  r e c o g n i z e d  
in ca se  l a w  o n  t h e  s u b j e c t .

O n  S t a t e  o w n e d  l a n d s ,  a u t h o r i t y  for the m a n a g e m e n t  o f  t h e s e  
p u b l i c  r i g h t s  o f  w a y  is v e s t e d  in bot h t h e  D e p a r t m e n t  of 

N a t u r a l  R e s o u r c e s  (DNR) a n d  t h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  

a n d  P u b l i c  F a c i l i t i e s  ( D O T / P F ) .  O n  F e d e r a l  a n d  p r i v a t e  l a n d s ,  
D O T / P F  h a s  p r i m a r y  a u t h o r i t y  a s  che m a n a g i n g  a g e n c y .  T h i s  
a u t h o r i t y  w o u l d  e x t e n d  to t h o s e  A N I L C A  l a n d s  w h i c h  w e r e  v a c a n t  

a n d  u n r e s e r v e d  p u b l i c  l a n d s  d u r i n g  the p e r i o d  of ti me  w h e n  t h e  
g r a n t  w a s  in e f f e c t  in t h e  T e r r i t o r y  a n d  S t a t e .  T h e  A l a s k a  
O r g a n i c  A c t  o f  1 8 8 4  w a s  the l e g i s l a t i o n  w h i c h  b r o u g h t  U n i t e d  

S t a t e s  l a w  to A l a s k a ,  i n c l u d i n g  RS 2477, a n d  ca n be r e g a r d e d  as 
the d a t e  a t  w h i c h  the g r a n t  b e c a m e  e f f e c t i v e  in the T e r r i t o r y .

In 1923 t h e  T e r r i t o r i a l  l e g i s l a t u r e  f o r m a l l y  a c c e p t e d  the g r a n t  

by d e d i c a t i n g  a l l  S e c t i o n  l i n e s  to be p u b l i c  h i g h w a y s  w i t h  a n
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e a s e m e n t  o£ e i t h e r  65  f e e t  or  10 0  f e e t  d e p e n d i n g  on the land  

s t a t u s  a t  the t i m e  of th e d e d i c a t i o n .  I n f o r m a l  a c c e p t a n c e  of
the g r a n t  h a s  o c c u r r e d  e v e r y  t i m e  m e n  c u t  t h e i r  w a y  thro'ugh the
w i l d e r n e s s  d u r i n g  the g o l d  r u s h  in e f f e c t  c o n s t r u c t i n g  p u b l i c  
h i g h w a y s  fo r  a l l  to use . M a n y  y e a r s  o f  u s e  by s u c c e e d i n g  
f o r t u n e  s e e k e r s /  t r a p p e r s ,  t r a d e r s ,  s u b s i s t e n c e  u s e r s  a n d  
r e c r e a t i o n i s t s  a l o n g  t h e s e  r o u t e s  has r e i n f o r c e d  t h i s  l e g a c y .  
O n c e  g r a n t e d  a n d  a c c e p t  d, t h e  v a c a n t ,  u n r e s e r v e d  p u b l i c  l a n d s  

o v e r  w h i c h  the r i g h t  of w a y  l i e s  a r e  s e v e r e d  f r o m  o w n e r s h i p  by 
the f e d e r a l  g o v e r n m e n t  a n d  p a s s  to t h e  T e r r i t o r y ,  th e  S t a t e  o r  
th e p u b l i c  of t h o s e  p o l i t i c a l  e n t i t i e s .

T h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A )

m a n d a t e d  t h e  p r e p a r a t i o n  of m a n a g e m e n t  p l a n s  f o r  t h e  l a n d s  
a d d e d  t o t h e  C o n s e r v a t i o n  S y s t e m  U n i t s  ( C S U s ) c r e a t e d  by that 
act.  U n f o r t u n a t e l y ,  b o t h  t h e  F e d e r a l  a n d  S t a t e  a g e n c i e s  h a v e  
f o r  t h e  m o s t  p a r t  no t a d e q u a t e l y  c o n s i d e r e d  t h e s e  p u b l i c  

h i g h w a y s  in the p l a n n i n g  e f f o r t s  no w u n d e r w a y .  F a i l u r e  to 
c o n f r o n t  th e i s s u e  of RS 2 4 7 7  h a s  a n d  w i l l  c o n t i n u e  to do h a r m  
to th e  i n t e r e s t s  of  the S t a t e ,  t h e  F e d e r a l  g o v e r n m e n t  a n d  the 

A l a s k a n  p u b l i c .

R e c e n t l y ,  a m i n e r  w a s  a r r e s t e d  by P a r k  S e r v i c e  p e r s o n n e l  
w i t h i n  th e b o u n d s  of t h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  w h i l e  

m o v i n g  a ' b u l l d o z e r  a l o n g  the B u l e n b e r g  T r a i l  w h i c h  b o t h  he a n d  

S t a t e  o f f i c i a l s  c l a i m  is a v a l i d  RS 2 4 7 7  r i g h t  of w a y .  T h e  
m i n e r  h a s  p a t e n t e d  a n d  u n p a t e n t e d ,  m i n i n g  c l a i m s  in ‘the N a t i o n a l  
P r e s e r v e  to w h i c h  he is g u a r a n t e e d  a c c e s s  by S e c t i o n  1 1 1 0  of 

A N I L C A .  T h e s e  " g u a r a n t e e s "  a r e  h o n o r e d  b y  r e q u i r i n g  m i n e r s  a n d  

o t h e r  t r a d i t i o n a l  u s e r s  o f  t h e  l a n d s  i n  q u e s t i o n  to c o n t e n d  
w i t h  c o n s i d e r a b l e  a m o u n t s  of p a p e r w o r k  to r e c e i v e  permi'ts 
p r o v i d i n g  a c c e s s  to t h e s e  l a n d s .  T h i s  C o m m i s s i o n  b e l i e v e s  t h a t  

this  s y s t e m  o f  p e r m i t t i n g  is .c o n t r a r y  to t he  s p i r i t  a n d  the 
l e t t e r  o f  the l a w  w h e r e  l e g i t i m a t e  RS 2 4 7 7 s  ar e  i n v o l v e d .

F o r m a l  r e c o g n i t i o n  of v a l i d  R S  2 4 7 7  r i g h t s  of w a y  by the 
v a r i o u s  F e d e r a l  a g e n c i e s  w o u l d  s i m p l i f y  t h e  p r o b l e m  of a c c e s s  

a n d  a l l o w  the u s e  of a t r a n s p o r t a t i o n  s y s t e m  that h a s  b e e n  in 
e x i s t e n c e  f o r  o v e r  e i g h t y  y e a r s .  T h e  u s e  of  v a l i d  r i g h t s  of 
w a y  b e l o n g i n g  to th e S t a t e  of  A l a s k a  s h o u l d  not be s u b j e c t  to 
the i s s u a n c e  of p e r m i t s  b y  F e d e r a l  l a n d  m a n a g e r s .

T h i s  is c l e a r l y  the  i n t e n t  o f  the  C o n g r e s s  as e v i d e n c e d  by  th e  
r e p o r t  o f  the S e n a t e  E n e r g y  a n d  N a t u r a l  R e s o u r c e s  C o m m i t t e e  
( R e p o r t  # 9 6 - 4 1 3 ;  N o v e m b e r  14, 1 9 7 9 ;  p a g e  3 0 3 ) :  " T h o s e  p r i v a t e  

la nds, a n d  t h o s e  l a n d s  o w n e d  by  the S t a t e  of  A l a s k a  or  a 
s u b o r d i n a t e  p o l i t i c a l  e n t i t y ,  a r e  n ot  to be c o n s t r u e d  as 

s u b j e c t  to the m a n a g e m e n t  r e g u l a t i o n s  v h i c h  may be a d o p t e d  to 
m a n a g e  a n d  a d m i n i s t e r  a n y  n a t i o n a l  c o n s e r v a t i o n  s y s t e m  u n i t  
w h i c h  is a d j a c e n t  to, or s u r r o u n d s ,  t h e  p r i v a t e  or  n o n - f e d e r a l  

p u b l i c  la n d s .  F e d e r a l  l a w s  a n d  r e g u l a t i o n s  of g e n e r a l  
a p p l i c a b i l i t y  to b o t h  p r i v a t e  a n d  p u b l i c  lands, s u c h  as the 
C l e a n  A i r  Act, th e W a t e r  P o l l u t i o n  C o n t r o l  Act, U. S.  A r m y  C o r p s  

of E n g i n e e r s  w e t l a n d s  r e g u l a t i o n s ,  a n d  o t h e r  F e d e r a l  s t a t u t e s  
a n d  r e g u l a t i o n s  of g e n e r a l  a p p l i c a b i l i t y  w o u l d  be a p p l i c a b l e  to

o a g e  2
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p r i v a t e  or n o n - f e d e r a l  p u b l i c  l a n d  i n h o l d i n y s  w i t h i n  the 

c o n s e r v a t i o n  s y s t e m  u n i t s ,  a n d  to s u c h  l a n d s  a d j a c e n t  to 
c o n s e r v a t i o n  s y s t e m  u n i t s ,  a n d  a r e  t h u s  u n a f f e c t e d  by th,e 

p a s s a g e  of t h i s  b i l l . "

T h e  S t a t e  o f f i c i a l s  r e s p o n s i b l e  f o r  a s s e r t i n g  t he  S t a t e ' s  
c l a i m s  a n d  m a n a g i n g  t h e s e  r i g h t s  of w a y  on b e h a l f  of the 

A l a s k a n  p u b l i c  h a v e  b e e n  r e l u c t a n t  to d o  so. P e r h a p s  t h i s  is 

d u e  to  a d e s i r e  t o d e - p o l e m i c i z e  the r e l a t i o n s  b e t w e e n  the 
S t a t e  a n d  F e d e r a l  g o v e r n m e n t s  s i n c e  t h e  p a s s a g e  of  A N I L C A .  

H o w e v e r ,  a n  a b s e n c e  of b o t h  a c l e a r  p o l i c y  a n d  the p o l i t i c a l  
w i l l  to f o l l o w  t h r o u g h  o n  s u c h  a p o l i c y  is t a n t a m o u n t  to a " d e  
f a c t o "  a b a n d o n m e n t  o f  t h e s e  r i g h t s  o f w a y .  T h i s  C o m m i s s i o n  is 
i m p l a c a b l e  in i t s  o p p o s i t i o n  to s u c h  a n  a b a n d o n m e n t .

T h e  Y u k o n - C h a r l e y  N a t i o n a l  P r e s e r v e  c a s e  i n v o l v e s  m o r e  t h a n  t h e  

i s s u e  of a c c e s s  b y R S 2 4 7 7  a n d  w i l l  be s e t t l e d  in a c o u r t  of 
law. O n e  t h i n g  is c l e a r  h o w e v e r ,  a c c o r d i n g  to p e r s o n n e l  in 

b o t h  the A l a s k a  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  t he D e p a r t m e n t  
of N a t u r a l  R e s o u r c e s ,  t he  t r a i l  u s e d  i n  t h i s  i n s t a n c e  is a 
v a l i d ,  d o c u m e n t e d  R S  2 4 7 7 .  'p — ■ ‘?'-n

.. '■■■■ -o'- ■ • ‘ ,

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  p r o p o s e s  t h e  
f o r m a t i o n  o f  a w o r k  g r o u p  o r  t a s k  f o r c e  w h i c h  w i l l  e s t a b l i s h  a 
p r o c e d u r e  to c o n f i r m  t h e  S t a t e 1 s RS .2477 c l a i m s . .  T h e  y - 

C o m m i s s i o n  r e q u e s t s  t h a t  t h e  m e m b e r  a g e n c i e s  o f  t he  A L U C  ' '
c o o p e r a t e  f u l l y  in th e i m p l e m e n t a t i o n  of  t h i s  proposal.--' S u c h  ^  
c o o p e r a t i o n  w o u l d  i n c l u d e  a g e n c y  a c k n o w l e d g e m e n t  of i d e n t i f i e d  

RS  2 4 7 7  r i g h t s  o f  w a y  in t h e  p l a n n i n g  e f f o r t s  o f  the C S U s ,  as 
w e l l  a s  a d e q u a t e  p e r s o n n e l  a n d  f u n d i n g  f o r  t h e  n e c e s s a r y  

r e s e a r c h .  • ’* c f«

T h e  C o m m i s s i o n  r e c o m m e n d s  that t he  A l a s k a  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  a n d  t h e  D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  a c t  a s  the c o - l e a d  a g e n c i e s  on b e h a l f  of th e 
S t a t e  in t he  t a s k  f o r c e .  W e  r e c o m m e n d  t he  B u r e a u  o f  L a n d  

M a n a g e m e n t  as t h e  l e a d  a g e n c y  f o r  the F e d e r a l  g o v e r n m e n t .

T h i s  m a t t e r  is in u r g e n t  n e e d  o f  a t t e n t i o n .  A c c e s s  to 
l e g i t i m a t e  i n h o l d i n g s  o n  the  C S U s  is n o t  b e i n g  a d e q u a t e l y  
a d d r e s s e d  d e s p i t e  t he  g u a r a n t e e s  of A N I L C A  S e c t i o n  1 1 1 0 .  In 
the a b s e n c e  of a c l e a r  i n i t i a t i v e  on t h e  p a r t  of t h e  S t a t e ,  
t h e r e  is. l i t t l e  th e l a n d  m a n a g e m e n t  a g e n c i e s  of the F e d e r a l  

g o v e r n m e n t  a r e  a b l e  o r  w i l l i n g  to do o n  th e  i s s u e  of. RS 2 4 7 7  
w h i l e  p l a n s  f o r  the C S U s  a r e  b e i n g  p r e p a r e d .  T i m e l y  a c t i o n  by 

the a p p r o p r i a t e  S t a t e  a g e n c i e s  is n e c e s s a r y  to e n s u r e  f e d e r a l  

a n d  p r i v a t e  r e c o g n i t i o n  of RS 2 4 7 7  r i g h t s  of way.

T h e  C i t i z e n s '  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  b e l i e v e s  the 

A L U C  is the p r o p e r  c h a n n e l  t h r o u g h  w h i c h  t h i s  p r o b l e m  m a y  be 
a d d r e s s e d .  F o r m a t i o n  of a n  i n t e r g o v e r n m e n t a l  task f o r c e  w i l l  

c l e a r  up s o m e  o f  t he  u n a n s w e r e d  q u e s t i o n s  f a c e d  by p r i v a t e  a n d  

p u b l i c  l a n d  m a n a g e r s .

P a g e  3



M E M O R A N D U M  O F  U N D E R S T A N D I N G  

B E T W E E N  A L A S K A  D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  A N D  /

A L A S K A  D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  P U B L I C  F A C I L I T I E S
A N D

B U R E A U  O F  L A N D  M A N A G E M E N T

P U R P O S E

1. T h e  p u r p o s e  o f  t h i s  a g r e e m e n t  is to e s t a b l i s h  the 

p r o c e d u r e s  f o r  the a s s e r t i o n  o f  RS 2 4 7 7  r i g h t s - o f - w a y  b y  the A l a s k a  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  (D NR)  a n d  th e A l a s k a  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  ( D O T & P F )  to the B u r e a u  of L a n d  

M a n a g e m e n t  ( B L M ) .  F e d e r a l *  s t a t e *  a n d  l o c a l  o f f i c i a l s  n e e d  tc k n o w  

l o c a t i o n s  o f  RS  2 4 7 7  p u b l i c  r i g h t - o f - w a y  a s s e r t i o n s  in o r d e r  to a s s i s t  

s u c h  o f f i c i a l s  in t h e i r  l a n d  a n d  r e s o u r c e  m a n a g e m e n t  d e c i s i o n s .  T h e  

p u b l i c  n e e d s  to k n o w  t h e  l o c a t i o n  of RS 2 4 7 7  p u b l i c  r i g h t  of w a y  

a s s e r t i o n s  to a v o i d  u n a u t h o r i s e d  u s e s  o n  p r i v a t e  l a n d s .  T h i s  

M e m o r a n d u m  o f  U n d e r s t a n d i n g  ( M O U )  w i l l  e s t a b l i s h  p r o c e d u r e s  t h a t . w i l l  

e n a b l e  RS 2 4 7 7  r i g h t s - o f - w a y  a s s e r t i o n s  to b e  p l a c e d  on l a n d  s t a t u s  
p l a  t s .

B A C K G R O U N D

2. R S 2 4 7 7 ,  f o r m a l l y  c o d i f i e d  a s  4 3  U . S . C  9 3 2  ( r e p e a l e d  by 

P . L .  9 4 - 5 7 9 ,  F e d e r a l  L a n d  P o l i c y  a n d  M a n a g e m e n t  A c t  o f  O c t o b e r  21, 

1 9 7 6 ) ,  p r o v i d e s :

T h e  r i g h t  of w a y  f o r  the c o n s t r u c t i o n  of h i g h w a y s  
o v e r  p u b l i c  l a n d s ,  n o t  r e s e r v e d  f o r  p u b l i c  u s es, is 
h e r e b y  g r a n t e d .

3. B y  r e g u l a t i o n  f o u n d  in 43  C . F . R .  2 8 0 2 . 5  (b), the B u r e a u  of 

L a n d  M a n a g e m e n t  h a s  p r o v i d e d :

In o r d e r  to f a c i l i t a t e  m a n a g e m e n t  o f  t h e  p u b l i c  

l a n d s ,  a n y  p e r s o n  o r  s t a t e  o r  l o c a l  g o v e r n m e n t  w h i c h  

h a s  c o n s t r u c t e d  p u b l i c  h i g h w a y s  u n d e r  th e a u t h o r i t y  

of  RS  2 4 7 7  (.43 U . S . C .  9 3 2 ,  r e p e a l e d  O c t o b e r  2 1 ,  1 9 7 6 )  

m a y  f i l e  a m a p  s h o w i n g  the l o c a t i o n  o f  s u c h  p u b l i c  
h i g h w a y s  w i t h  the a u t h o r i z e d  o f f i c e r .

4. In H a m e r l v  v. D e n t o n , 3 5 9  P. 2 d  1 2 1 ,  123 ( A l a s k a  1 9 6 1 ) ,  the 

A l a s k a  S u p r e m e  C o u r t  s t a t e d  t h a t  the g e n e r a l  r u l e  r e g a r d i n g  a c c e p t a n c e  

o f  the RS 2 4 7 7  f e d e r a l  g r a n t :

B e f o r e  a h i g h w a y  m a y  b e  c r e a t e d ,  t h e r e  m u s t  be e i t h e r

p o s i t i v e  a c t  o n  th e p a r t  of  a p p r o p r i a t e  p u b l i c

a u t h o r i t i e s  of  th e s t a t e ,  c l e a r l y  m a n i f e s t i n g  a n

i n t e n t i o n  to a c c e p t  th e g r a n t ,  o r  t h e r e  m u s t  be

p u b l i c  u s e  f o r  s u c h  a p e r i o d  of t i m e  a n d  u n d e r  s u c h

c o n d i t i o n s  a s  to p r o v e  t h a t  t he  g r a n t  h a s  b e e n  
. a c c e p t e d .



5. T h e  U n i c e d  S t a t e s  D e p a r t m e n t  of the I n t e r i o r /  O f f i c e  of the 
S o l i c i t o r /  s t a t e d  in a m e m o r a n d u m  d a t e d  J u l y  7, 1 9 8 3 :

H [ ( T ) h e 'D e p a r t m e n t  o f  t h e ]  I n t e r i o r  h a s  l o n g  r e c o g n i z e d  

t h a t  S t a t e  l a w  c o n t r o l s  w h a t  c o n s t i t u t e s  a ( R . S .  2 4 7 7 )  

h i g h w a y  w i t h i n  e a c h  state:." a n d

6. A l a s k a  S t a t u t e  1 9 . 4 5 . 0 0 1 ( 3 )  3 t a t e s :

" H i g h w a y s  i n c l u d e s  a h i g h w a y  ( w h e t h e r  i n c l u d e d  in the 

p r i m a r y  o r  s e c o n d a r y  s y s t e m s ) ,  r o a d ,  s t r e e t ,  t r a i l ,  

w a l k ,  b r i d g e ,  t u n n e l ,  d r a i n a g e  s t r u c t u r e  a n d  o t h e r  

s i m i l a r  o r  r e l a t e d  s t r u c t u r e  o r  f a c i l i t y ,  a n d  

r i g h t - o f - w a y  t h e r e o f ,  a n d  f u r t h e r  i n c l u d e s  a f e r r y  

s y s t e m ,  w h e t h e r  o p e r a t e d  s o l e l y  i n s i d e ' t h e  s t a t e  o r  to 

c o n n e c t  w i t h  a C a n a d i a n  h i g h w a y ,  anc\ a n y  s u c h  r e l a t e d  
f a c i l i t y : " a n d

7. W H E R E A S  b y  s t a t u t e ,  AS 19 S L A  19 23; 123 S L A  1 9 51 ; 35 S L A

1 9 5 3 ;  AS  1 9 . 1 0 . 0 1 0 /  th e  S t a t e  o f  A l a s k a  h a s  a c c e p t e d  the RS 2 4 7 7

g ra n t .

8. T h e  R S  2 4 7 7  g r a n t  h a s  a l s o  b e e n  a c c e p t e d  in m a n y  c a s e s  by 

a c t u a l  p u b l i c  u s e  o r  e x p e n d i t u r e  o f  p u b l i c  m o n i e s  on  u n r e s e r v e d  p u b l i c  

l a n d s  f o r  h i g h w a y  p u r p o s e s .

.P O L I C I E S  A N D  P R O C E D U R E S

9. D O T & P F  s h a l l  h a v e  r e s p o n s i b l i t y  f o r  a s s e r t i n g  a n d  f o r

i d e n t i f y i n g  a n d  s u b m i t t i n g  m a p s  to  B L M  of  a l l  R S  2 4 7 7  r i g h t s - o f - w a y  

e s t a b l i s h e d  b e f o r e  O c t o b e r  2 1 ,  1 9 7 6 ,  i d e n t i f i e d  on t h e  l i s t  of s t a t e

m a i n t a i n e d  h i g h w a y s .  D O T & P F ' s  r e s p o n s i b i l i t y  u n d e r  t h i s  p a r a g r a p h  

i n c l u d e s  b o t h  s t a t e  a n d  n o n  s t a t e  l a n d s .

1 0 .  D N R  o r  D O T & P F  m a y  i d e n t i f y ,  a s s e r t ,  a n d  s u b m i t  m a p s  a n d  

e v i d e n c e  o f  u s e  to B L M  f o r  a l l  o t h e r  R S  2 4 7 7  r i g h t s - o f - w a y  e s t a b l i s h e d  

b e f o r e  O c t o b e r  2 1 ,  1 9 7 6 ,  s i t u a t e d  u p o n  a n y  l a n d  w i t h i n  the S t a t e  of 

A l a s k a .

1 1 .  D N R  o r  D O T & P F  s h a l l  a c c e p t  e v i d e n c e  o f  u s e  o n  a n y  
r i g h t - o f - w a y  e s t a b l i s h e d  b e f o r e  O c t o b e r  2 1 ,  1 9 7 6 ,  f r o m  o t h e r  s t a t e  

a g e n c i e s ,  l o c a l  g o v e r n m e n t s ,  a n d  m e m b e r s  o f t he p u b l i c .  F o r  a l l  

c l a i m s  of R S  2 4 7 7  r i g h t s - o f - w a y  w h i c h  i n v o l v e  s t a t e  l a n d  o r  p r o v i d e  

a c c e s s  to s t a t e  l a n d  o r  p u b l i c  w a t e r  a n  A D L / L A S  c a s e  f i l e  w i l l  b e  

e s t a b l i s h e d .

1 2 .  D N R  o r  D O T & P F  m a y  m a i n t a i n  d u p l i c a t e  s e t s  of a l l  f i l e s  

r e g a r d i n g  R S  2 4 7 7  r i g h t s - o f - w a y . .  A l l  n e w l y  c r e a t e d  R S  2 4 7 7  f i l e s ,  o r  

a n y  d o c u m e n t s  to be a d d e d  to a n  e x i s t i n g  f i l e ,  w i l l  be d u p l i c a t e d  a n d  

f o r w a r d e d  f r o m  o n e  a g e n c y  to t h e  o t h e r .



1 3 .  A l l  m a p s  s h o w i n g  t h e  l o c a t i o n  of  R S  2 4 7 7  r i g h t s - o f - v a

e s t a b l i s h e d  b e f o r e  O c t o b e r  21, 1 9 7 6 ,  s u b m i t t e d  to B L M  s h a l l  b e  th

b e s t  m a p s  p o s s i b l e  b u t  n o t  of l e s s e r  d e t a i l  t h a n  s t a n d a r d  U S G S  m a p s  a 

a s c a l e  1 : 6 3 , 3 6 0 .  M a p s  a n d  s u p p o r t i n g  d o c u m e n t a t i o n  s h a l l  b< 

s u b m i t t e d  b y  . b o t h  a g e n c i e s  c o n c u r r e n t l y .  T h e  s u b m i s s i o n  of s u c h  map; 

s h o w i n g  t h e  l o c a t i o n  o f  R S  2 4 7 7  r i g h t s - o f - w a y  o n  p u b l i c  l a n d s  shall

n o t  b e  c o n c l u s i v e  e v i d e n c e  a s  to t h e i r  e x i s t e n c e .  S i m i l a r l y ,  <

f a i l u r e  to s h o w  t h e  l o c a t i o n  o f  R S  2 4 7 7  r i g h t s - o f - w a y  on a n y  m a p  s h a l l  

n o t  p r e c l u d e  a l a t e r  f i n d i n g  a s  to t h e i r  e x i s t e n c e .

14 .  T h e r e  s h a l l  b e  e s t a b l i s h e d  a n  R S  2 4 7 7  c o o r d i n a t i n g

c o m m i t t e e  i n  t h e  N o r t h e r n  R e g i o n  of  A l a s k a  c o m p o s e d  of D N R ,  D O T & P F  a n c  

BL M .  T h e  p u r p o s e s  f o r  t h i s  c o m m i t t e e  a r e  a s  f o l l o w s :

(a) c o o r d i n a t i o n  o f  a g e n c y  p r i o r i t i e s  f o r  i d e n t i f y i n g ,  

l o c a t i n g ,  a n d  a s s e r t i n g  R S  2 4 7 7  r i g h t s - o f - w a y :

(b) c o o r d i n a t i o n  o f  R S  2 4 7 7  p r o c e s s i n g  p r o c e d u r e s  f o r  

i d e n t i f y i n g ,  l o c a t i n g ,  e s t a b l i s h i n g  c a s e  f i l e s ,  m a k i n g  a s s e r t i o n s ,  a n d  

p l a t t i n g  c l a i m s  o n  b o t h  f e d e r a l  a n d  s t a t e  l a n d  s t a t u s  p l a t s ;  a n d

(c) c o o r d i n a t i o n  o f  r e q u e s t s  m a d e  to a n d  b y  t h e  a g e n c i e s .

1 5.  E a c h  a s s e r t i o n  o f  the e x i s t e n c e  o f  a n  R S  2 4 7 7  r i g h t - o f - w a y  

m a d e  p u r s u a n t  to t h i s  a g r e e m e n t  a n d  th e s u b m i s s i o n s  to B L M  w i l l  be 

r e v i e w e d  b y  B L M  to e n s u r e  t h e  l a n d  w a s  u n r e s e r v e d  p u b l i c  l a n d  a s  o f  

the d a t e  c l a i m e d  a n d  w a s  e s t a b l i s h e d  p r i o r  to the r e p e a l  of t h e  l a w  on 

O c t o b e r  21 , 1 9 7 6 .  B L M  w i l l  n o t  a d j u d i c a t e  the v a l i d i t y  o f  R S  24"77 

a s s e r t i o n s .

1 6 .  B L M ,  D N R ,  a n d  D O T & P F  s h a l l  e a c h  i s s u e  a s e r i a l  n u m b e r  a n d  

e s t a b l i s h  a c a s e  f i l e  f o r  e a c h  c l a i m  m a d e  p u r s u a n t  to t h i s  a g r e e m e n t .  

A l l  c o r r e s p o n d e n c e  s h a l l  r e f e r e n c e  a l l  a g e n c i e s '  f i l e  n u m b e r s .

1 7 .  B L M  s h a l l  p l o t  e a c h  RS 2 4 7 7  r i g h t - o f - w a y  a s s e r t e d  o n  t h e i r  

M a s t e r  T i t l e  P l a t s  w h e n  t h e  f o l l o w i n g  c r i t e r i a  a r e  m e t  ( B L M  M a n u a l  
2 8 0 1 . 2 4  B . l ,  R e l . 2 - 1 5 2 ,  9 / 1 0 / 8 2 ) :

1. C r i t e r i a  f o r  i d e n t i f i c a t i o n  of 

R . S .  2 4 7 7  P u b l i c  H i g h w a y s ,  i n c l u d e  f o u r  e l e m e n t s :

a. In o r d e r  f o r  a v a l i d  

r i g h t - o f - w a y  to c o m e  i n t o  e x i s t e n c e ,  t h e r e  m u s t  

h a v e  b e e n  t h e  a c t u a l  b u i l d i n g  ( c o n s t r u c t i o n )  of a 

h i g h w a y .  M e r e  u s e ,  p l a n n i n g ,  o r  s u r v e y i n g ,  d o e s  

n o t  e q u a l  c o n s t r u c t i o n .  H o w e v e r ,  c o n s t r u c t i o n  m a y  

n o t  h a v e  o c c u r r e d  a l l  a t  o n c e .  R o a d  m a i n t e n a n c e  

o f t e n  e q u a l s  i m p r o v e m e n t ,  o r  e v e n  c o n s t r u c t i o n .



V

I n c r e m e n t s  of m a i n t e n a n c e  o v e r  s e v e r a l  y e a r s  m a y  

e q u a l  c o n s t r u c t i o n .  W h e n  p u b l i c  f u n d s  h a v e  b e e n  
s p e n t  on t he  r o a d  it m a y  b e  a p u b l i c  r o a d .  W h e n  

t h e  h i s t o r y  of a r o a d  is u n k n o w n  o r  q u e s t i o n a b l e /  

i t s  m e r e  e x i s t e n c e  in a c o n d i t i o n  a d e q u a t e  f o r  
p u b l i c  u s e  m a y  be e v i d e n c e  t h a t  c o n s t r u c t i o n  h a s  
t a k e n  p l a c e .

b. A h i g h w a y  is f r e e l y  o p e n  to 
e v e r y o n e .  R o a d s  t h a t  h a v e  h a d  a c c e s s  r e s t r i c t e d  

to the p u b l i c  b y  l o c k e d  g a t e s  o r  o t h e r  m e a n s  m a y  
n o t  b e  p u b l i c  h i g h w a y s .

c. T h e  c o n s t r u c t i o n  of a p u b l i c  
h i g h w a y  o n  u n r e s e r v e d  p u b l i c  l a n d  m u s t  h a v e  
o c c u r r e d  p r i o r  to O c t o b e r  21, 1 9 7 6 .

d. A S t a t e  h a s  to h a v e  a p r o c e d u r e  
to c o n f i r m  t he  R . S .  2 4 7 7  p u b l i c  h i g h w a y  
r i g h t - o f - w a y  p e r m i t .

18. T h i s  M O U  e s t a b l i s h e s  th e s t a t e ' s  p r o c e d u r e  to c o n f i r m  the 
R S  2 4 7 7  a n d  t h e r e b y  f u l f i l l s  i t e m  d i n  p a r a g r a p h  17 a b o v e .

19.  D N R  s h a l l  p l o t  e a c h  RS 2 4 7 7  r i g h t - o f - w a y  a s s e r t e d  on t h e i r  
l a n d  s t a t u s  p l a t s .

20. N o t h i n g  in  t h i s  M e m o r a n d u m  of U n d e r s t a n d i n g  s h a l l  o b l i g a t e  

a n y  p a r t y  in th e e x p e n d i t u r e  of f u n d s ,  o r  f o r  f u t u r e  p a y m e n t s  of
m o n e y ,  in e x c e s s  of a p p r o p r i a t i o n s  a u t h o r i z e d  b y  l a w .

21. E a c h  p a r t y  a g r e e s  t h a t  it w i l l  b e  r e s p o n s i b l e  f o r  i t s  o w n

a c t s  a n d  t h e  r e s u l t s  t h e r e o f  a n d  e a c h  p a r t y  s h a l l  n o t  b e  r e s p o n s i b l e

f o r  th e a c t s  o f  t h e  o t h e r  p a r t i e s ;  a n d  e a c h  p a r t y  a g r e e s  i t  w i l l

a s s u m e  to i t s e l f  r i s k  a n d  l i a b i l i t y  r e s u l t i n g  in a n y  m a n n e r  u n d e r  t h i s  
a g  r e e m e n t .

22 . N o t h i n g  i n  t h i s  M O U  is i n t e n d e d  to l i m i t  a g e n c y  o r

i n d i v i d u a l  r i g h t s  to n o r m a l  a d m i n i s t r a t i v e  o r  j u d i c i a l  a p p e a l
p r o c e s s e s .

- 4 -



2 3 . *  N o t h i n g  h e r e i n  is i n t e n d e d  to c o n f l i c t  w i t h  F e d e r a l ,  S t a t e  
o r  l o c a l  l a w s  o r  r e g u l a t i o n s .  If t h e r e  a r e  c o n f l i c t s ,  t h i s  a g r e e m e n t  
w i l l  be  a m e n d e d  a s  s o o n  a s  p r a c t i c a l  

c o n f l i c t i n g  l a w s  o r  r e g u l a t i o n s .
to b r i n g  it i n t o  c o n f o r m a n c e  w i t h

24 . I t i s u n d e r s t o o d  b y  a l l  p a r t i e s  t h a t  i n d i v i d u a l  c i t i z e n s  

m a y  b e  e n t i t l e d  to a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2 4 7 7  n o t w i t h s t a n d i n g  

t hi s a g r e e m e n t .

p r i v a t e  c i t i z e n s  to 
w i t h  a p p l i c a b l e  l a w .

N o t h i n g  in t h i s  A g r e e m e n t  s h a l l  a f f e c t  the  r i g h t  of

a s s e r t  r i g h t s - o f - w a y  u n d e r  RS 2 4 7 7  i n  c o n f o r m a n c e

25 . T h e  e f f e c t i v e  d a t e  of t h i s  

d a t e  of  f i n a l  s i g n a t u r e .  T h e  a g r e e m e n t  

. rti es j o i n t l y  a g r e e  o t h e r w i s e .

a g r e e m e n t  s h a l l  be  f r o m  the 

s h a l l  r e m a i n  in e f f e c t  u n t i l

Da t e .1984

C a r l  J o h n s  

F a i  r b a n k s

o n , / D i s t r i c t  M a n a g e r ,  

D i s / r i c t  O f f i c e ,  B u r e a u

e p a r t m e n t  of N a t u r a l  R e s o u r c e s

te 9 "  / <Z ^ h , 1 9 8 4

of L a n d  M a n a g e m e n t
/

Da  te A
\‘. G l e n z e r ,  ^ e ^ u t y  C o m m i s s i o n e r ,  

N o r t h e r n  J ^ g i o n ,  A l a s k a  D e p a r t m e n t  

F a c i l i t i )
z

1 9 8 4

of T r a n s p o r t a t i o n  £ P u b l i c

- 5 -



•  •
IN HrLY Itf

U n i c e d  S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  2 3 0 0  1 9 3 2 -,

B U R E A U  O F L A N D  M A N A G E M E N T

Alaska State Office 

701 C Street, Box 13 

Anchorage, Alaska 99513

.November 23, 1984

Instruction Me morandum No. AK-35-72 

Expires 9/30/ 35

To: D M 1s and DSD's

From: State Director, Alaska

Suoject: Notation oE R.S. 2477 Right-oE-Way Assertions on tne Puolic Lana Records

This memoran du m is intended to supplement manual guidance on n o t a t i o n  o£

R.S. 2477 right-of-way assertions. Tne BLM manual policy on notati on  of claimed 

R.S. 2477 is intended to facilitate BLM mana ge me nt of those lands it 

administers. BLM needs a sound transportation plan in order to ef f e c t i v e l y  

manage those puDlic lands it administers; tnerefore, it is ne c e s s a r y  to 

icentify existing access routes on the Bureau's official records.

Notation o£ any particular R.S. 2477 assertion oE right to these records is 

discretionary. The manual merely provides 3LM a procedure of noting R.S. 2477 

claims on its records, if BLM agrees that the assertions, h a v e  at least po tential 

validity. The manual procedure is not intended to force 3LM.to note a ssertions 

it believes to oe qu est ionable or invalid.

It should, however, be rememDerea that an R.S. 2477 grant is c r e a t e d  by taxing. 

The rights acquired t.nereunder attached immediately when the facility was first 

appropriated or constructed under the statute. Once a ri gh t- o f - w a y  is 

estaolished under R.S. 2477, it may be abandoned only under p ro ced ur es  

estaolished by State law.

The BLM snoula worx with tne State cf Alaska to icentify those existing access 

roads and trails which may be potentially valid R.S. 2477 assertions. W he n  3LM 

agrees that a right may exist (i.e. the assertion may be valid) under tne 

statute, it should note the assertion on its offic ia l land status records. IE 

BLM does not agree that the right may exist, tne assertion shoula not be noted 

to the records. 3LM's notation of a potential right does not v ali d a t e  an 

invalid assertion and its failure to note a valid as sertion does noT*void sucn 

assertion. The actual v al idity or nullity of an R.S. 2477 as s e r t i o n  can o nl y  be 

determined by a court o£ c o m p e t e n t  jurisdiction.

If an R.S. 2477 is asserted on a road or trail h i st or ica ll y used on l y  as a 

winter trail and use begins to occur during the otner seasons w h i c h  causes 

environmental damage, 3LM's recourse is to try to get the State to m a i n t a i n  the 

trail or for BLM to sue for dama ge s on Feaeral lands. S e a s o n a l i t y  o£ use should



be defined by the type of use which existed at the time the trail or road was 

e sc ao li sn ed or appropriated. The backg ro und  and history of the trail inay need 

to oe c h ec ke d to determine if use has oeen seasonal.

BLM wi l l  note potentially valid R.S. 2477 asser ti ons  only across lands which it 

administers. Notations will not be made on lands w i t h dr awn  for other agency 

use, unless BLM has an MOU regarding nocatior. w it h  tnat agency having 

jurisdiction over the land. Asserti on s of rights will not be noted on land 

which have oeen Interim Co nv ey ed  or Patented to a Native Co rp or at ion  or 

Te n t a t i v e l y  Approved or patented to the State of Alaska.

The BLM does not neeu c o mm en t or concurrence from Native Co rp o r a t i o n s  to note 

assertions on Lands that it manages (including lands that are mer el y selected by 

sucn corporations.) BLM is only acknowledging a c la im of a valid existing right 

to such lands. Sucn an a c k n o wl ed gm ent  does not chang e the v al idi ty  or inval­

idity of the right. The existence of sucn a potential right w ill not be cited 

in any conveyance document as an encumbrance. A Native C o r p o r a t i o n  is free to 

c h a ll en ge  the assertion, in court, after it acquir es title.

3LM w i l l  not specifically reference an R.S. 2477 claim, a s s e r t i o n  or notation in 

tne deeos or patents it issues for any c l a i m  or entry mau e under the r ublic lano 

laws, unless tne inclusion of a reference to sucn claim has oeen  agreed to, in 

writing by all affected parties.

There may be situations wnere the State of Al a s k a  may find ic advantageous to 

acquire a right-of-way under T it le  V of the Fede ra l Lano Po l i c y  ̂ ana- Mana ge me nt 

Act in lieu of an R.S. 2477 notation. Patents for entries maae after granting 

of a T it le  V right-of-way are made suoject to the right-of-way.

It should also be noted that the BLM cannot impose re st rictions or stipulations 

restricting the use of an R.S. 2477 road or trail for those p urp os es  authorized 

by statute. ' - W  *.ne State ca n impose res tr ic ti ons  oh sucn uses. However, R.S. 

2477 d id  not au... .ize tne c on st r u c t i o n  of non- access facilities such as 

powerlines, pipelines, etc. Such facilities, if not cover ed  by a granted 

right-of-way constitute unau th ori ze d use.

In d ec iding whether to note an assertion on tne 3LM records, 3LM may perform a 

field e xamination and/or prepare a report to s u o s t a nt it ac e its de ci s i o n  as to 

d i s p osi ti on  of the assertion. However, sucn action is not tequirea.

Distr i b u t i o n : 

D-DSC (D-553A) Scace Direccor 

Acting



c o r p o WTt e  d e v e l o p m e n t  a n d
TECHN ICAL SERV ICES  FOR 

V ILLA G E  BUSINESS CORPORAT IONS

H

127* M IN N IE  .STRF.KT 

FAIR RANKS. ALASKA *

TKI.KPHO.NK; (907) 452-1601

October 23, 1984

Dan Alex, President 
'* Alaska Native Land Managers Association 

Pouch 6599 
Anchorage, A K  99502

D e a r D an : •

Enclosed are copies of a recent MOU between BLM, D N R  and DOT/PF 

(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.

I have serious objections to them from both a land title and a land 
management perspective. ■

lb begin, RS2477 Rights-of-Way are rights-of-way which, if valid, 

are rights granted outside the statutory realm of ANCSA o r  FLPMA, i.e.,

43 U S C  932. Basically, if a right-of-way is to be determined valid, 

the land over which it crossed bad to b e  vacant, unreserved, p u b l i c  lands 
at the time use began and there has to b e  a  determination, (frequently 

in court if the landowner objected), that there was sufficient public use 
or expenditure of public funds, to qualify under the statute. If determined • 
valid, the right-of-way width was usually ditch to ditch. The only entity 

with the authority to adjudicate these rights is a court of law, not the BLM.

What this means in practical terms is that these rights-of-way have 

never been identified in title documents granted to private landowners 

in this state or elsewhere in the lower 48 until the State of Alaska pressured 

BLM to insert these rightsnof-ways-in native conveyances. Since BlM"cannot, 
by law, adjudicate these rights, they are considered assertions until they 
are proven. .

If a  trail or road crossed a  private landowners property and the land- . 
owner questioned the public's right t o  use the trail, thejowrjer may block 

the .trail. .If the us e r  objects,, he .can .take the landowner Tto court, .to protect.... 
his right of access, o r  vice versa.

The MOtJ, needless to say, was written without native input. It establishes 

a de facto adjudication process which places these rights-of-way on BLM's 

land status documents and ultimately in Native Land conveyances. The Native 

landowner has no opportunity to protest. The State, on the other hand, has 
gained another leg up on the private landowner by having these assertions 

of rights placed on the public land records and Native land title without



* ban Alex 
October 23, 1984

Page 2
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an o p p o r tu n ity  f o r  c a r p i  e t c  a c .a g u d ic a .t io n  i n  t h e  p r o p e r  fo rum . (P le a s e  
re a d  t h e i r  b r i e f i n g  p a p e r  c l c s e i a ly - )  I f  th e  E S 2477  a s s e r t i o n  ends un . i n -  - 
th e  la n d  con veyance , t h e  C o rp c n r a t io n  r e c e iv e s  a  c lo u d e d  t i t l e  document 
and fa c e s  p o t e n t i a l l y  s i g n i f i c x a n t  m anagencnt p ro b le m s .

The management p ro b lem s  cn an  b e  s i g n i f i c a n t .  F i r s t , most o f  th e se  
RS2477 a s s e r t i o n s  a r e  made o n  c o l d  w in t e r  t r a i l s i  W ith  modern te c h n o lo g y , 
many p e o p le  want t o  u s e  t h e s e  •o c i ai l s  i n  th e  sum m ertim e, a  p e r io d  when 
i t  i s  im p r a c t ic a l t o  vise th e  r a r a i l  i n  i t s  w in t e r  l o c a t i o n ,  s o  th ey  b eg in  
t o  move t h i s  way and t h a t  t o  - a v o i d  t h e  p o t  h o le s  and p e rm a fro s t  a re a s  
c r e a t in g  new t r a i l s  and o f t e n  - s e r i o u s  s u r f a c e  dam ages. T h is  c re a te s  s u r f a c e  
dam age-p rob lem s f o r  t h e  la n d c w n e s r . T h e re  i s  a l s o  a  q u e s t io n  w hether th e  
p u b l i c  h as th e  r i g h t  t o  u s e  a  v u d n t e r  t r a i l  i n  t h e  n o n -w in te r  m onths.

S e c o n d ly , a s  th e  DOT/PF t r o d e f i n g  p a p e r  p o in t s  o u t ,  even i f  an RS2477 
i s  d e te rm in ed  t o  be v a l i d ,  t h e  s - s t a t e  h a s  r e s e r v e d  th e  r i g h t  t o  d e c lin e  t o  
m a in ta in  th e  r i g h t s - o f -w a y .  T h i i i s  le a v e s  t h j  la n d ow n e r w ith  con tin u ed  r e s o u r c e  
d e s t ru c t io n  and th e  p u b l i c  u s i r p g  a  p o t e n t i a l l y  u n s a fe  p u b l ic  r ig h t - o f -w a y .  In  
s im p le  te rm s , th e  s t a t e  w an ts  r r t s  c a k e  and e a t  i t ,  t o o .  I  sa y  th a t  i f  th e y  
want th e  r i g h t s  o f  o w n e rs h ip , o r fa e y  s h o u ld  a c c e p t th e  o b l ig a t i o n  t o  manage and 
m a in ta in  them!

My recom m endation  t o  t h e  S i a t i v e  Land  M anagers i s  t o  c o n s id e r  th e s e  p o in t s  
and , i f  th e y  a g re e , ‘ d e v e lo p  x  s s t r a t e g y  in v o lv i n g  o u r  c o n g re s s io n a l d e le g a t io n  
and s t a t e  l e g i s l a t o r s  t o  rem oves- t h e s e  a s s e r t i o n s ,  f r o m  th e  p u b lic  la n d  r e c o rd s  
u n t i l  p ro v en  v a l i d  i n  t h e  p r c c e s r  fo ru m  and s e e k  l e g i s l a t i o n  th a t  would r e q u i r e  
th e  s t a t e  t o  a c c e p t management ^ r e s p o n s i b i l i t y  when th e y  a s s e r t  t i t l e .

P a u l C . C o s t e l lo  
P r e s id e n t
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C O R P O R A T E  D E V E L O P M E N T - A N  

T E C H N I C A L  S E RVICES F O R  

V I L L A G E  BUSINESS CORPOR A T I O !

November 1 , 1984

L a v e l le  B la c k  
D ep t, o f  I n t e r i o r  
A la sk a  P rog ram  S t a f f  ( 3 1 1 )  
1 8 th  and "C " S t r e e t s ,  N.W. 
W ash ing ton , D .C . 2 0240
D ea r L a v e l i e :

H ere i s  th e  l e t t e r  and e n c lo s u re s  we d is c u s s e d  to d a y . As I  in d ic a te d , 
th ey  c r e a t e  p ro b lem s in  t h r e e  r e la t e d  a re a s .

1 ) .  To b e g in , i f  I  w ere a  n a t iv e  lan d ow ne r, I  w ou ld  be o f fe n d e d  th a t  
BLM d r a f t e d  such a  document w ith o u t  any v i s i b l e  e f f o r t  t o  in v o lv e  th e  n a t iv e  
c o rm un ity . As my law y e r f r i e n d s  w ou ld s a y , " I t  f l i e s  in  th e  fa c e  o f  ANCSA."

2 ) .  N ex t , th e  MOU e s t a b l i s h e s  a  de f a c t o  a d ju d ic a t io n  o f  le s s  than  
fe e  i n t e r e s t s  when BLM does  n o t have th e  a u t h o r i t y  t o  a d ju d ic a te  RS 2477  
i n t e r e s t s .  The o n ly  fo ru ra  t o  p r o p e r ly  a d ju d ic a t e  them i s  w ith  th e  landow ner, 
o r  i f  t h a t  p ro v e s  t o  be  u n s u c c e s s fu l ,  in  c o u r t .  The o n ly  F e d e ra l la n d  t i t l e  
to  be p r e ju d ic e d  w ith  th e s e  q u e s t io n a b le  a s s e r t i o n s  a re  n a t iv e  la n d s . In  ny 
e x p e r ie n c e  I  have n e v e r  fo u n d  a  F e d e ra l p a te n t  in  th e  Lower 4 8  which p u rp o r te d  
to  a d ju d ic a t e  an RS 2 4 7 7 .

3 ) .  I t  r e p re s e n t s  la n d  management p h i ls o p h y  a t  i t s  l e a s t ,  i . e . ,  th e  
S t a te  w ou ld  l i k e  t i t l e  any way th e y  can g e t i t ,  b u t want " t h e  r i g h t ‘t o  r e fu s e  
s e r v ic e "  (m a in te n a n c e ) t o  an yone . T h is  c re a te s  a  c o n f l i c t  between th e  
u n su sp e c t in g  u s e r  and th e  landow ner when a  u s e r  a ttem p ts  t o  u se  a  damaged 
t r a i l  and f i n d s  t h a t  he  c an n o t because  o f  p e rm a fro s t  d e g ra d a t io n , f o r  e x a n p le . 
He makes t h e  c h o ic e  o f  n o t g o in g  o r  j u s t  m oving th e  t r a i l  o v e r  a  b i t  t o  a v o id  
th e  in p a s s  a b le  s e c t i o n .  Hence, he i n f u r i a t e s  th e  landow ner by d e s t ro y in g  
s u r fa c e  r e s o u rc e s  and t r e s p a s s in g .  The u s e r  th en  fa c e s  a n - i r a t e  landow ner, 
p o s s ib le  c r im in a l  c h a rg e s  and th e  S t a t e  who ch o o se s  t o  do n o th in g . The 
Seven ty  M i le  T r a i l  i n  E a g le  i s  a  good exam p le .

My s o lu t i o n  i s  s im p le . Revoke th e  MCU and l e t  th e  landow ners and th e  
S ta te  d e c id e  in  th e  manner m ost p r a c t i c a l  which r i g h t  i s  v a l i d  and who i s  
r e s p o n s ib le  f o r  t h a t  r i g h t .  I f  a  r i g h t  i s  v a l i d  because th e re  i s  a  c o n t in u in g  
p u b lic  u se  and need , th en  l e t  th e  S t a t e  s e e k  th e  fu nd s t o  m a in ta in  th e  
r ig h t - o f -w a y  on a  c a se  by c a se  b a s i s .  BLM i s  h e lp in g  n e i t h e r  th em se lve s



L a v e l le  B la c k  
Nov. 1 , 1 9 84  
Pago 2

n o r th e  N a t iv e  c r r rw u n i t y  n o r ,  i n  th e  ru n , th e  ta x p a y e rs  o f  t h i s  s t a t e ,  
in  t r y in g  t o  dfttririne what i s  b e s t  f o r  a  s i t u a t i o n  th a t  th e y  have no le g a l  
o b l ig a t io n  t o  be i rm v o lv e d  i n .

• ■

I  hope th a t  th r i i .s  f i n d s  y ou  w e l l  apd e n jo y in g  th e  f a l l  season  in  
W ash ington . Give-rrnay r e g a r d s ' t o  Bob .
S in c e re ly ,

r

■PauJ C. C o s t e l lo  
Pr ecedent

Enc: L e t t e r  t o  Damn A le x
B r i e f i n g  Paaeaer 
1CTJ

PCC/bap

)



D e a r  M r -  P a n f o l d

7 0 1  "C" S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 1 3

W e  r e c e n t l y  r e c e i v e d  c o p i e s  o f  a  M w H D r a n d u r a  o f  U n d e r s t a n d i n g  (MOU) 
b e t w e e n  B L M ' s  F a i r b a n k s  D i s t r i c t r D N R hs N o r t h  C e n t r a l  D i s t r i c t ,  a n d  

D O T / P F ' s  N o r t h e r n  R e g i o n .  The-- M O U  s t a t e s  i n  i t s  -Purpos'e -that f e d e r a l ,  
s t a t e  a n d  l o c a l  o f f i c i a l s  n e e d  t o  know, t h e  l o c a t i o n s  o f  R S  2 4 7 7  
r i g h t s - o f - w a y  a s s e r t i o n s  i n  o r d e r  t o  m a n a g e  tESfir r e s p e c t i v e  l a n d s .
T h e  f!OU g o e s  o n  t o  s e t  p r o c e d u r e s  u n d e r  which: D O T ’ a n d  D N R  w i l l  s u b m i t  

e v i d e n c e ,  s u p p o r t i n g  R S  .2.477 r / w  a s s e r t i o n * '  aartd- B L M *  3 F a i r b a n k s  D i s t r i c t  
w i l l  p l o t ' t h e s e  a s s e r t i o h s - o n  t h e  H a s t e n .  ¥ i t i e  P l a t * ' ( M T P )  .

i* . . • ,

W e  b e l i e v e  t h i s  is a s e r i o u s " n r i s t a k e  o n  B L M ' s  p a r t  a n d  w i l l  o n l y  a d d  
m o r e  c o n f u s i o n  t o  l a n d  m a n a g e m e n t  in A l a s k a .  R S  2 4 7 7  r / w  c a r r y  m u c h  

m o r e  u n c e r t a i n t y  t h a n  j u s t  t h e i r  l o c a t i o n .  T h e r e  c o n t i n u e s  t o  b e  
u n a n s w e r e d  ' Q u e s t i o n s  a b o u t  t h e i r  w i d t h ,  t h e  a l l o w e d  u s e s ,  d e g r e e  o f  
p u b l i c  u s e  n e e d e d  t o  e s t a b l i s h  a  v a l i d  g r a n t > a b a n d o n m e n t ,  a n d  m a i n ­
t e n a n c e - '  B y  r e c o r d i n g  t h e  S t a t e ' s  a s s e r t e d  c l a i m s  o n  MTP'is, B L M  
p e r p e t u a t e s  t h e s e  v a g a r i e s  a n d  e v e n  patsses t h e m  o n  t o  t h e  r e c i p i e n t s  
o f  lands; c o n v e y e d  Jfe £ s  r e s p o n s i b i l i t y  t o  c o n v e y  c l e a r
title. fea:.£and a a s c f - . S t a t e 1 s  r i g h t  t o ^ s e e k  l e g a l  r e m e d i e s  t o  

w h a t e v e r  a r g u m e n t  t h e y  h i r e  w i t h  s u c h  t i t l e .  '*By"'placing s u c h  n e b u l o u s  
c l a i m s  a s  R S  2 4 7 7 ' s  onr t h e i r  r e c o r d s ,  B L M  a d d s  c r e d e n c e  t o  u n p r o v d d  
a s s e r t i o n s  a n d  puts., tboere. p h a  r e c e i v e .  B L M  c o n v e y a n c e  s^ i n  t h e  p o s i t i o n  
o f  h a v i n g  t o  d e f e n d’ t h e y  r e c e i v e  t h e m .
A. g o v e r n m e n t  t i t l e  t h e n  b e c o m e s  a  sham  s i n c e  t h e  b a s i c  r i g h t s  o f  t h e
o w n e r  a r e n ' t  e v e n  d e f i n e d  b y  t h e  a g e n c y  c o n v e y i n g  t h e  t i t l e .

P r i o r  t o  t h e  M O U ,  D O T / P F  p r e p a r e d  a b r i e f i n g  p a p e r  o n  R S  2 4 7 7  r / w
w h i c h  s t a t e s  i n  p a r t :  -

<•

T f  t h e  S t a t e  d o c u m e n t s  i t s  c l a i m s ,  o t h e r  p a r t i e s  a r e  p u t  
in t h e  p o s i t i o n  o f  c h a l l e n g i n g  t h e  S t a t e ' s  c l a i m  r a t h e r  
t h a n  v i c e  v e r s a .  P r e s e n t l y ,  t h e  S t a t e  w o u l d  h a v e  t o  p r o v e  V  
' v a l i d  e x i s t i n g  r i g h t s '  o n  c o n v e y e d  l a n d ,  if t h e  t r a i l s



23. ' N o t h i n g  h e r e i n  is i n t e n d e d  to c o n f l i c t  w i t h  F e d e r a l ,  S t a t e  

o r  l o c a l  law»s o r  r e g u l a t i o n s .  If t h e r e  a r e  conf lic ts' , thi*sr a g r e e m e n t  
w i l l  b e  a m e n d e d  a s  s o o n  a s  p r a c t i c a l  to b r i n g  it i n f o  c o n f o r m a n c e  w i t h  

c o n f l i c t i n g  l a w s ^ o r  r e g u l a t i o n s .

24. I t  i s X u n d e r s t o o d  b y  a l l  p a r t i e s  t h a t  i n d i v i d u a l  c i t i z e n s  
m a y  b e  e n t i t l e d  t o X a s s e r t  r i g h t s - o f - w a y  unde-f RS 2 4 7 7  n o t w i t h s t a n d i n g  
th i s  a g r e e m e n t .  N o t h i n g  in t h i s  A g r e e m e n t / s h a l l  a f f e c t  the r i g h t  of 
p r i v a t e  c i t i z e n s  to a s s e r t  r i g h t s - o f - w a y  / U n d e r  R S  2 4 7 7  in c o n f o r m a n c e  
w i t h  a p p l i c a b l e  l a w .

25. T h e  e f f e c t i v i  

d a t e  of f i n a l  s i g n a t u r e ,  
the pa^^-ties j o i n t l y  a g r e e

d a t e  o f  t h i s  

yT h e  a g r e e m e n t  
o bh e rw is ? .

a g r e e m e n t  s h a l l  b e  f r o m  the 

s h a l l  r e m a i n  in e f f e c t  u n t i l

g^sdssia, D i a c r i c  t n a g e r \
Da te

ce, A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

Ca rl J o h n  
F a i r b a n k

D i s t r i c t  Manager,- 
s t r i c v ^ O f f i c e , B u r e a u

Da te , 1 9 8 4

/
M a n a g e m e n t

D a t a

'H. 

N o r t h e r n  

F a c i l i t

e p u t y  C o m m i s s i o n e r ,  
e g i o n ,  A l a s k a  D e p a r t m e n t of s p o r t a t i o n  

• •*



w e r e  a l r e a d y  o n  t h e  s t a t u s  p l a t s ,  a n y o n e  w ho d i s a g r e e d  
w o u ld  b e  i n  t h e  p o s i t i o n  o f  c h a l l e n g i n g  t h e  S t a t e ' s  
c l a i m .  A s s e r t i n g  a n  RS 2 4 7 7  c l a im  i n  t h i 3  m a n n e r  i s  
o n l y  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n -  s i n c e  BLM d o e s  n o t  
a d j u d i c a t e .  RS 2 4 7 7  c la im s - I S  seraccs w ere? t o  c h a l l e n g e  
I& e  S t a t e r  t h e  S t a t e ' s  c l a im  w o u ld  s t i l l  h a v e  t o  b e  p r o v e n  
i n  c o u r t h o w e ? r e r ,  we c e r t a i n l y  w o u ld  b e  i n  a  m uch b e t t e r  
p o s i t i o n  t o  d o  t h i s - " -

C l e a r l y  t h e  S t a t e  * s  s t r a t e g y  i s  t o  c u l t i v a t e  d o u b t  a b o u t  t i t l e s  t c  
l a n d s  c r o s s e d  b y  t h e i r  a s s e r t e d  r i g h t s - o f - w a y  a n d  t o  p l a c e  t h e  b u r r d e n  
o f  p r o o f  o n  t h e  p a t e n t e e .  BLM i s  p r o m o t i n g  t h i s  s t r a t e g y  i n  y o u r  :n w n  
I n s t r u c t i o n  M emo, AS- 8 5 - 7 2  o f  N o v e m b e r  2 8 ,  1 9 8 4  s t a t i n g  t h a t  " t h e  3 3LM  
d o e s *  n o t  n e e d  com m en t o r  c o n c u r r e n c e  f r o m  N a t i v e  C o r p o r a t i o n s  t o  m o t e  
a s s e r t i o n s  o n  l a n d s  t h a t  i t  m a n a g e s  ( i n c l u d i n g  l a n d s  t h a t  a r e  m e r e i i y  
s e l e c t e d  b y  s u c h  c o r p o r a t i o n ) " .  F u r t h e r m o r e ,  t h a t ,  "A  N a t i v e  C o r p c o r -  
a t i o n  i s  f r e e  t o  c h a l l e n g e  t h e  a s s e r t i o n ,  i n  c o u r t ,  a f t e r  i t  a c q o i r r e s  
t i t l e " ►

T he  u s e  o f  t h e  w o rd  ' f r e e *  i n  t h i s  c o n t e x t  i s  l u d i c r o u s .  N a t i v e  C o r p ­
o r a t i o n s  a n d  i n d i v i d u a l s  s h o u ld  b e  FREE  f r o m  r e c e i v i n g  c lo u d e d  t i t l i e  
t o  t h e i r  l a n d s  a f t e r  w a i t i n g  1 3  y e a r s ,  a n d  FREE  f r o m  h a v i n g  t o  d e f s s n d  
t h e i r  t i t l e s  f r o m  a s s e r t i o n s  t o  n o n s p e c i f i c  e n c u m b r a n c e s .

B y  p u t t i n g  t h e  S t a t e ' s  a s s e r t i o n s  o n  M T P 's ,  t h e  BLM i n v i t e s  t r e s p a s s s  
b y  t h i r d  p a r t i e s  s u c h  a s  m i n e r s ,  h u n t e r s  a n d  r e c r e a t e o n a l i s t s .  We 
b e l i e v e  t h a t  BLM*. i n  e f f e c t ,  i s  c r e a t i n g  t h e  c o n d i t i o n s  w h e r e b y  s c c s h  
t r e s p a s s  w i l l  c e r t a i n l y  r e s u l t .  T h i s  w o u ld  a f f e c t  n o t  o n l y  p r i v a t e s  
l a n d s  b u t  n a t i o n a l  p a r k s ,  w i l d l i f e  r e f u g e s ,  a n d  w i l d e r n e s s  a r e a s ,  
s i n c e  t h e  MOU c o v e r s  " a n y  l a n d  w i t h i n  t h e  S t a t e  o f  A l a s k a , . . . b o t h  
s t a t e  a n d  n o n - s t a t e  l a n d s " .  *»

S e c t i o n  4 o f  t h e  MOU c i t e s  a  S t a t e  c o u r t ,  d e c i s i o n  c o n t r a r y  t o  BLM 
M a n u a l 28 -01  B . l - a . , w h ic h  r e q u i r e s  a c t u a l  c o n s t r u c t i o n ,  r a t h e r  t h a n n  
m e re  u s e  t o  e s t a b l i s h  a  v a l i d  g r a n t .  We w o u ld  l i k e  t o  k n ow  w h ic h  
i n t e r p r e t a t i o n  w i l l  a p p l y  t o  f e d e r a l  l a n d s ?  S i n c e  t h e  MOU o n l y  n a m n e s  
t h e  F a i r b a n k s  D i s t i c t ,  we w o u ld  l i k e  t o  k n ow  w h a t  " th e  s t a t e w i d e  
p r o c e d u r e s  a r e  a n d  w h a t  y o u r  b u r e a u w id e  p r o c e d u r e s  a r e .  We w o u ld  
a l o e  l i k e  t o  k n o w  w h a t  w e i g h t  t h e s e  a s s e r t i o n s  h a v e  o n  l a n d s  a l r e a d d y  
p a t e n t e d  o r  I C ' d ,  a n d  o n  N a t i v e  A l l o t m e n t s ;  w h e t h e r  t h e y  a r e  p e n d i m g ,  
a p p r o v e d  o r  c e r t i f i c a t e d -  We w o u ld  a l s o  l i k e  t o  k n ow  i f  l a n d o w n e r s s  
a f f e c t e d  b y  t h e s e  RS 2 4 6 6  c l a i m s  a r e  b e i n g  n o t i f i e d  b y  BLM o f  t h e s e s  
a s s e r t i o n s  a n d  b e i n g  g i v e n  a n  o p p o r t u n i t y  t o  s u b m i t  m a t e r i a l  f o r  t r e e  
c a s e  f i l e s .

December 21, 1984
Pagne 2
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T h e s e  r i g h t - o f - w a y  a s s e r t i o n s  cure g o in g  t o  c lo u d  l a n d  t i t l e s  a l l  o v e r  
t fc e  S t a t e  and' B L i f s  p r e s e n t  c o u r s e  i s  o n l y  p a s s i n g  t h e  p r o b le m  o n  t o  
t h o s e  r e c e i v i n g  BLM c o n v e y a n c e s *  I t  i s  B L M 's  r e s p o n s i b i l i t y  t o  c o n v e y  
C L ia a  t i t l e  a n d  t o  p r o t e c t  t h e  i n t e g r i t y  o f  s e l e c t e d  l a n d s  u n d e r  B LM 's  
M c t Eim - an n aA fts te a s t . . TDD- a c e a a p - l i s h  t h i s .  BLM. s h o u ld  s e e k  a  s t a t u t e  o f  

"■’ $ 3 a d ta i fc i© o s  ro a r  a s s e a r fe ia g  r i g h t s - e f - w a y  u n d e r -  RS 2 4 7 7 .  T h e r e  s h o u ld  
h e  f e d e r a l  r e r a t l a t i o m s  t h a t  c l e a r l y  d e f i n e  t h e  r e q u i r e m e n t s  t o  b e  m e t 
Berffo re* a  v a l i d *  g r a n t  c a n  is w u e , .  a s  w e l l  a s  t h e  w id t h  o f  t h e  r i g h t - o f -  
w ay  r  t h e  r e s p o n s i b i l i t y  f o r  m a in t e n a n c e , ,  t h e  a l l o w e d  u s e s ,  s e a s o n a l  
w se>  c e s s a t i o n -  o f  u s e , ,  ia w t ia e  a n d  a^peaJL s :, T h e s e  r i g h t s - o f - w a y  w i l l  

’ • " g r e a t l y  a f f e c t  t h e  m an ag em en t a n d  d e v e lo p m e n t  o f  a l l  o u r  l a n d s .  T h e i r  
r e q u i r e m e n t s  a n d  r i g h t s  g r a n t e d  m u s t  b e  n o  l e s s  c l e a r  t h a n  a n y  o t h e r  
t y p e  o f  r i g h t - o f - w a y  a n d  c a n n o t  b e  l e f t  t o  i n t e r p r e t a t i o n  i f  a  F e d e r a l  
l a n d  p a t e n t  i s  t o  c a r r y  i t s -  w e ig h t  a s  t h e  b e g i n n i n g  i n  t h e  c h a i n  o f  
t i t l e .  V a l i d  p u b l i c  a c c e s s  c e r t a i n l y  n e e d s  t o  b e  p r o t e c t e d ,  b u t  i n  
t h e  p r e s e n t  s i t u a t i o n  RS 2 4 7 7  j e o p a r d i z e s  f a r  m o re  t h a n  i t  p r o t e c t s .

S i n c e r e l y ,

W i l l i a m  C . " S p u d ’’ W i l l i a m s  
P r e s i d e n t

/  fill I U m

1



RESOLUTION #2-185 

RESOLUTION PERTAINING TO ESTABLISHMENT OF RS 2477 RIGHTS-OF-WAY

WHEREAS, the development and production of natural resources in Interior 
Alaska is a significant element in the economic base of the Fairbanks commun­
ity and the welefare of its inhabitants; and

WHEREAS, expansion of resource production is dependent on adequate access 
to areas in which resources are located; and

WHEREAS, access to a number of resource areas in Interior Alaska may 
become possible by the use of routes established in the past and which are 
included in the inventory of trails owned by the State of Alaska as asserted 
by Memorandum 00-2528, April 8, 1974, to the U.S. Bureau of Land Management; 
and

WHEREAS, the procedures for the assertion of RS 2477 Rights-of-Way by the 
State of Alaska has been established in a Memorandum of Understanding between 
the Alaska Department of Natural Resources (DNR), and the Alaska Fepartment of 
Transportation and Public Facilities (DOTPF, and Bureau of Land Management (BLM), 
September 28, 1984, promulgated by the interior regional offices of these three 
agencies; and

WHEREAS, a coordinating committee comp^iting a representative of each 
agency (John Martin, DOTPF; Joseph Sullivan, DNR; Dwight Hempel, BLM) has 
been established; and

WHEREAS, the historical research, documentation and mapping required for 
the routes already inventoried and identification of trails not previously inventor 
ied will require a significant effort and John Martin, DOTPF, and Joseph Sullivan, 
DNR, are investigating the manpower and funding requirements to accomplish this 
effort.

NOW THEREFORE, be it resolved by the Greater Fairbanks Chamber of Commerce tha 
the implementation of RS 2477 Memorandum of Understanding dated September 28,
1984, AK-023-MU5-002, be strongly supported; and

BE IT FURTHER RESOLVED, that the State Legislature encourage this project 
by supporting adequate budget and/or priority assignment of personnel in DOTPF 
and DNR and similar support by given by the Federal Government to BLM; and

BE IT FURTHER RESOLVED, to encourage all organizations and individuals to 
develop and submit to DOTPF and DNR a list of priority routes known to them in 
Interior Alaska which will be of maximum benefit for mineral, agricultural, 
commercial and recreation and that routes which can support more than one of 
the above be given particular emphasis; and

BE IT FURTHER RESOLVED; that full consideration be given to the corridor con­
cept, alternate established routes and to existing land rights of others, in­
cluding private owners and the national interest lands, in identifying RS 2477 
Rights-of-Ways; and

BE IT FURTHER RESOLVED, that copies of this Resolution be f orragiJ'pGF t o :



Resolution //2-185 
RS 2477 Right-of-Way 
Page 2

Governor of Alaska
Commissioner, Department of Natural Resources, Alaska 
Commissioner, Department of Transportation and Public 

Facilities, Alaska 
President of the Senate, Alaska Legislature 
Resources and Transportation Committees of the House, Alaska 

Legislature 
Senator Ted Stevens 
Senator Frank Murkowski 
Congressman Don Young 
Secretary of the Interior
Director, Bureau of Land Management, Washington D.C.
Alaska State Director, Bureau of Land Management, Anchorage, 

Alaska
Director, Northern Region, Bureau of Land Management, Fairbanks 

Alaska

DATED THIS 14TH________ DAY OF JANUARY_________ , 1985.

GREATER FAIRBANKS CHAMBER OF COMMERCE BOARD OF DIRECTORS

Title President and Chief Executive Officer

Attachments: Memorandum 00-2528, April 8, 1974
Memorandum AK-023-MU5-002, September 28, 1984



I, the  undersigned, an em ployee o f ihe S ta te  of Alaska, do  hereby certify 

th a t  the microfilm images on this m icroform  are accurate reproductions 

o f the  original records o f the  S tate of Alaska as accum ulated during the 
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I just talked to David Olsen, Deputy Regional Director for the Fish and 
Wildlife Service. He has met this morning with representatives of 
Shumagin Corp. They agreed to the following points:

1) Fish and Wildlife will delay any action untill March 18th.

2) In that interim the people of Sand Point will spread the word of the 
cattle's availability.

3) On March 18, Fish and Wildlife will institute a "culling" operation, 
killing the old cattle. They will leave at least 90 head of the best 
stock on the island.

4) On August 15, when a barge is available, Fish and Wildlife will 
assist in moving the remaining cattle to Unga island.
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MR. PRESIDENT:

T h e  H o u s e  h a s  p a s s e d  S J R  1 4 a m  ( U r g i n g  t h e  U n i t e d  S t a t e s  F i s h  a n d  

W i l d l i f e  S e r v i c e  t o  p o s t p o n e  t h e  p r o p o s e d  c a t t l e  s l a u g h t e r  o n  S i m e o n o f  
I s l a n d )  w i t h  t h e  f o l l o w i n g  a m e n d m e n t :

H C S  S J R  1 4 (Res) , s a m e  t i t l e

a n d  i-t— i s - t r a n s m i t t e d  f o r  c o n s i d e r a t i o n .
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CHIEF CLERK OF THE HOUSE
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Offered: 3/6/85
For Today's Calendar

Original sponsor: Zharoff

1 IN THE SENATE B Y  THE RESOURCES COMMITTEE

2 HOUSE CS FOR SENATE JOINT RESOL UT ION  NO. 14 (Resources)

3 IN THE LEGISLATURE OF THE STATE OF ALA SK A

4 FOURTEENTH L EGISLATURE - FIRST SESSION

5 Urging the Un it ed  States Fish  and Wild-

6 life Service to postpone the proposed

7 cattle slaughter on Simeonof Island.

8 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 WHEREAS cattle have been on Simeonof Island since 1894; and

10 WHEREAS the United States Fi s h  and Wildlife Service has indicated that

11 it plans to kill the cattle on this island; and

12 WHEREAS the people in the communities near Simeonof Island are suffer-

13 ing difficult economic times due to the decline of the fishery stocks; and

14 WHEREAS the people in the communities nea r Simeonof Island have used

15 the cattle on Simeonof Island as a supplemental food source in the past,

16 and w ould like to continue to do so in the future; and

17 WHEREAS there are cattle hold in g pens and loading chutes on Simeonof

18 Island to facilitate removal of the cattle; and

19 WHEREAS the Shumagin Village Corporation desires to transplant the

20 cattle from Simeonof Island to U n g a  Island, but the Shumagin Village Corpo-

21 ration may require until September 1985 in ordi to do so; and

22 WHEREAS the slaughter of the cattle would c istitute a waste of thou-

23 sands of pounds of beef that could be us e d  by needy Alaskans in the immedi-

24 ate area; and

25 WHEREAS the elimination of the cattle will be ver y expensive; and

26 WHEREAS the cost of the destru ct ion  of the cattle could be used to

27 better advantage to help the Shumagin Villag e Co rpo ra ti on  transplant the

28 cattle to Unga Island;

29 BE IT RESOLVED by the Alaska State Legisl at ure  that it respectfully

-1- H C S S J R  1 4 (Res)



1 urges the U n i t e d  States Fish and Wildlife Service to p os tpo ne  its ultimate

2 termination action related to the cattle until at least Octob er  1985; and

3 be it

4 FURTHER R ES O L V E D  that the legislature r e s pec tf ul ly  urges the Uni : e d

5 States Fish and W il dl if e Service to assist the S hum ag in  Vill ag e Corpor at io n

6 in its effort to transplant the Simeonof Island cattle to Un g a  Island; and

7 be it

8 FURTHER RE SO L V E D  that the Alas ka  State Leg isl at ur e urges the A la s k a

9 delegation in Congress to ensure that the Un it ed  States Fish and Wildlife

10 Service postpones the cattle slaughter on Simeonof Island until at least

11 October 1985.

12 COPIES of this resol ut io n shall be sent to the H on orable Ro na ld

13 Reagan, President of the United States; the Ho n o r a b l e  Don ald  Hodel, Secre-

14 tary of the Interior; and to the H onorable T ed  Stevens and the Ho norable

15 Frank Murkowski, U.S. Senators, and the Hono ra ble  D o n  Young, U.S. Repre-

16 sentative, membe rs of the Alaska d elegation in Congress.

H C S S J R  1 4 (Res) -2-
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Introduced: 2/18/85
Referred: Res ources

SENATE J OI NT  R E S O L U T I O N  NO. 14 amA

IN THE L EG I S L A T U R E  U THE STATE OF A L A S K A  

F OU RT EE NT H L E G I S L A T U R E  - F IR ST  SESSION

Ur g i n g  the U n i t e d  States Fish a nd  W i l d­

life Servi ce to postpo ne  the p r o p o s e d  

cattle s l a u g h t e r  on Simeonof Island.

BE IT R E S O L V E D  BY THE L EG I S L A T U R E  OF THE STATE OF ALASKA:

W H ER EA S cattle have b e e n  on Si meonof Is la n d  since 1894; and 

W H ERE AS  the Unit ed States F i s h  and W i l d l i f e  Service has i n d i c a t e d  that 

it plans to kill the cattle on this island d u r i n g  the week  of M a r c h  4, 

1985; and

WHERE AS the people in the communities n e a r  Si me o n o f  Island are s u f f e r­

ing dif ficult economic times due to the decl in e of the fishery stocks; and

WH E RE AS  the people in the c ommunities n e a r  Simeon of I sl a n d  have

used the cattle on Simeonof Is la nd  as a su pp l e m e n t a l  food source i n  the 

past, and w o u l d  like to continue to do so in the future; and

WHERE AS there are cattle ho l d i n g  pens and loading chutes on S i m e o n o f  

Isla nd  to facilitate removal of the cattle; and

WHER EAS  the Shumagin V i lla ge  C o r p o r a t i o n  wants to tr ansplant the 

cattle from Simeonof Island to U n g a  Island, but the Shu ma gi n Vill age  C o r p o­

rat i o n  needs u ntil September 1985 to e s t a b l i s h  agree me nt s to do so w i t h  the 

13 regional nonprofit corporations that own U n g a  Island; and

WH E RE AS  the slaughter of the cattle w o u l d  c o ns tit ut e a waste of t h o u­

sands of pounds of beef that could be use d  by n e e d y  Ala skans in the i m m e d i­

ate area; and

WHERE AS the elimination of the cattle wi l l  be ve r y  expensive; a n d

WH E RE AS  the cost of the d e s t r u c t i o n  of the cattle could be u s e d  to

bet t e r  advantage to help  the Sh um ag in V i l l a g e  C o r p o r a t i o n  transplant the

IN THE SENATE B Y  Z H A R O F F
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1 ca t t l e  to U n g a  Island;

2 B E  IT R E S O L V E D  by  the A l a s k a  S ta te  L e g i s l a t u r e  that it r e s p e c t f u l l y

3 u r g e s  the U n i t e d  S ta t e s  F i s h  and W i l d l i f e  S e r v i c e  to p o s t p o n e  its te rm ina -

4 t io n  a c t i o n  r e l a t e d  to the ca ttl e u n t i l  at least O c t o b e r  1985; and  be it

5 F U R T H E R  R E S O L V E D  that the l e g i s l a t u r e  r e s p e c t f u l l y  u r g e s  the U n i t e d

6 States F i s h  a n d  W i l d l i f e  S e r v i c e  to d i v e r t  the costs of s h o o t i n g  the ca t t l e

7 on S i m e o n o f  I s l a n d  to h e l p i n g  the S h u m a g i n  V i l l a g e  C o r p o r a t i o n  t r a n s p l a n t

8 the S i m e o n o f  I s l a n d  cat tl e to U n g a  Island; a n d  be it

9 F U R T H E R  R E S O L V E D  that the A l a s k a  S t a t e  L e g i s l a t u r e  u r g e s  the A l a s k a

10 d e l e g a t i o n  in C o n g r e s s  to do e v e r y t h i n g  in  its p o w e r  to p e r s u a d e  the U n i t e d

11 States F i s h  and W i l d l i f e  S e r v i c e  to p o s t p o n e  the c a t t l e  s l a u g h t e r  on

12 S i m e o n o f  I s l a n d  u n t i l  at least O c t o b e r  1985.

13 C O P I E S  of this r e s o l u t i o n  s h a l l  be sent to the H o n o r a b l e  R o n a l d

14 R e a ga n,  P r e s i d e n t  of the U n i t e d  States; the H o n o r a b l e  D o n a l d  Hodel,

15 S e c r e t a r y  of the Interior; and to the H o n o r a b l e  T e d  S t e v e n s  and the

16 H o n o r a b l e  F r a n k  Mur ko w s k i ,  U.S. S e n at or s,  a n d  the H o n o r a b l e  D o n  Young, U.S.

17 R e p r e s e n t a t i v e ,  m e m b e r s  of the A l a s k a  d e l e g a t i o n  in Congress.

SJR  14 am -2-



R e f e r r e d :
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1 IN THE SENATE ... — —  ' ----— BY  ZHAROFF

2

3

4 FO UR T E E N T H  L E G I SL ATU RE  - FIRST SESSION

5 U r g i n g  the U n i t e d  States F is h  and Wild-

6 life Service to po stpone the pr oposed

7 cattle sl a u g h t e r  on Simeonof Island.

8 BE IT RESOL VE D BY THE LE GI SL AT URE  OF THE STATE OF ALASKA:

9 WHEREAS cattle have b e e n  on Simeonof Island since 1894; and
. ’

10 WHEREAS the United States Fish and W il d l i f e  Service has indicated that

11 it plans to kill the cattle on this island d ur i n g  the w e e k  of M a r c h  4,

12 1985; and

13 WHEREAS the people in the communities n e a r  S im eonof Island are suffer-

14 ing difficult economic times due to the decl ine  of the fishery stocks; and

15 WHEREAS the people in the communities n e a r  Simeonof Island have

16 used the cattle on Simeonof Island as a s up pl e m e n t a l  food source in the

17 past, and would like to continue to do so in the future; and

18 WHEREAS there are cattle h o ld in g pens and loading chutes on Simeonof

19 Island co facilitate removal of the cattle; and

20 WHEREAS the Shumagin V i ll ag e C o r p o r a t i o n  w ants to transplant the

21 cattle from Simeonof Island to Un g a  Island, but the S hum ag in  Vi l l a g e  Corpo-

22 ration needs until Se ptember 1985 to e s t a b l i s h  agreements to do so w it h  the

23 13 regional nonprofit corporations that ow n U nga Island; and

24 WHEREAS the slaughter of the cattle w o u l d  c o nst it ut e a w as te  of thou-

25 sands of pounds of be e f  that could be u s e d  by n ee dy  Ala skans in the immedi-

26 ate area; and

27 WHEREAS the elimination of the cattle wil l be v e r y  expensive; and

28 WHEREAS the cost of the dest ru ct io n of the cattle could be used to

29 better advantage to help  the Shumagin V i l l a g e  C o r p o r a t i o n  transplant the
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cattle to Unga Island;

BE IT RESOLVED by the Al a s k a  State Leg is la tur e that it respectfully 

urges the United States F i s h  and Wildlife Service to postpone its t e r m i n a­

tion action related to the cattle until at least Octob er  1985; and be it

FURTHER RESOLVED that the legislature respectfully urges the United 

States Firh and Wildlife Service to divert the costs of shooting the cattle 

on Simeonof Island to helping the Shumagin Villa ge  C orporation transplant 

the Simeonof Island cattle to U n g a  Island; and be it

FURTHER RESOLVED that the Ala s k a  State Legisl at ur e urges the Ala sk a
i  £ —  --------------------- -----------------------------------------------------

d el eg at io n in Congress to d o ( w h a t e v e r ' i s J i n  its pow er  to pe rs ua de  the 

Un i t e d  States Fish and Wi ldlife Service to p ostpone the cattle sla ug ht er  on 

Simeonof Island until at least October 1985.

COPIES of this r esolution shall be sent to the Ho norable Ronald 

Reagan, President of the Un it ed  States; the Ho norable Donald Hodel, 

Secretary of the Interior; and to the Ho n o r a b l e  Ted Stevens and the 

Ho norable Frank Murkowski, U.S. Senators, and the H onorable Don Young, U.S. 

Representative, members of the A l a s k a  d e le ga tio n in Congress.

few,

_  k  I ? I  - ^  0-1 
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I ju s t  talked to D a v i d  Olsen, D e p u t y  R e g i o n a l  D ir e c t o r  for  the F i s h  and 

W i l d l i f e  Service. H e  h a s  m e t  this m o r n i n g  w i t h  r e p r e s e n t a t i v e s  of 

S h u m a g i n  Corp. T h e y  agre ed to the f o l l o w i n g  points:

2) In that interim t h e  p e o p l e  of Sand P o i n t  w i l l  spread t h e  w o r d  of the 

ca t t l e ' s  availability.

3) On M a r c h  18, Fi s h  and  W i l d l i f e  w i l l  i n s t i t u t e  a " c u l l i n g "  o p e r a t i o n ,  

k i l l i n g  the old cattle. T h e y  w il l  lea ve  at least 90 h e a d  o f  t h e  b e s t  

s t o c k  on  the island.

4) On Augu st  15, w h e n  a b a r g e  is a v ai la bl e, F is h  and W i l d l i f e  w i l l  

as si s t  in moving the  r e m a i n i n g  cattle to U ng a  island.

1) Fi s h  and W il d l i f e  w i l l  d e l a y  a ny  a c t i o n  u n t i l / M a r c h  18th.



W h e n  this r e s o l u t i o n  w a s  r e f e r r e d  to the Reso ur ces  C o m m i t t e e  w a  r ea l i z e d  

that this w a s  a d i f f i c u l t  p r o b l e m  and that w e  w e r e  ap t to find  o u r sel ve s 

o n  the horns of a d e l e m m a . How ev er , w e  did not h i d e  f r o m  the problem.

In s e e k i n g  a d v i c e  on the p rob le m,  w e  r ec e i v e d  a fe w b u m  s t e e r s , but we 

r e m a i n e d  u n c o w e d  and d i d  not  let o u r sel ve s be stampeded.

We  m o o o v e d  the r e s o l u t i o n  out  of c o m mit te e and it is n o w  b e f o r e  the full 

Senate. T  h o p e  that the m e m b e r s  w i l l  realiz e that this is no b ul l  and 

w i l l  v o t e  for th i s  m ea su re .
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M E M O R A N D U M February 25, 1985

T O : All Members
Senate Resources Committee

I
FROM: Staff \\ \/ /

Senate Resources Committee-.'/',^-,'-
i W

RE: SJR 14 Urging the United States Fish and Wildlife Service to
postpone the proposed cattle slaughter on Simeonof Island.

Wild cattle live on thirteen islands which are part of the eastern 
Aleutian Chain. Three of these, Simeonof, Caton, and Chernabura, are 
part of the Alaska Maritime National Wildlife Refuge. Cattle have been 
on Simeonof Island since 1894; and on the other two islands since the 
early 1960's.

The Fish and Wildlife Service, which manages the refuge, feels the 
cattle are destroying important waterfowl habitat. Since 1982, Fish and 
Wildlife has been trying to remove the cattle from the refuge. They 
first tried to sell them, but that was only partly successful. In July 
of last year, the islands were opened to the unrestricted taking of 
cattle. The Shumagin Village Corporation expressed an interest in 
removing cattle from Simeonof Island and was given until December 10, 
1984 to submit a written plan to do so.

The Shumagin Corporation does not feel it can move the cattle until 
September of this year. The Fish and Wildlife Service currently plans 
to shoot all cattle on the three islands, commencing on March 4th (one 
week from today).

SJR 14 requests that the cattle slaughter be delayed until at least 
October 1985. Enclosed in this packet is a report by the House Research 
Agency and an exchange of letters between the Shumagin Corporation and 
the Fish and Wildlife Service.
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A L A S K A  ST A T E  L E G IS L A T U R E  
H O U S E  O F  R E P R E S E N T A T IV E S  

R E S E A R C H  A G E N C Y

Pouch Y, Slate Capitol 
Juneau, Alaska 99811 

(907) 465-3991

December 12, 1984
MEMORANDUM

RE: Problems with Cattle in the Alaska Maritime National Wildlife
Refuge

Research R e q uest C5-055

The U.S. Fish and Wildlife Service plans to eliminate cattle from the 

Alaska Maritime National Wildlife Refuge. Deborah Greenberg of your 

staff requested that we investigate the problems leading to the proposed 
elimination of cattle. We were also asked to provide background infor­

mation on cattle ranching in the Aleutian Islands. We have contacted 
the U.S. Fish and Wildlife Service, the Alaska Department of Fish and 

Game, the Shumagin Village Corporation, and several agencies involved 

with land management or agriculture in Alaska to provide the following 
information.

The Removal of Cattle from the Alaska Maritime Refuge

The U.S. Fish and Wildlife Service presently allows individuals to 
capture or kill cattle on Simeonof, Caton, and Chernabura Islands. 

These islands are part of the Alaska Maritime National Wildlife Refuge 
and are managed by the Fish and Wildlife Service. Prior to 1981, these 
islands were jointly managed by the Fish and Wildlife Service and the 

Bureau of Land M a n a gement (BLM).

At approximately the same time joint management of the islands was ter­

minated, the BLM permits which allowed cattle to graze on these islands 
expired. The Fish and Wildlife Service did not renew the permits. Ed 

Bailey, a biologist for the Fish and Wildlife Service, stated that the 

BLM had informed permit holders in the early 1970's that it did not 

intend to renew the permits. The cattle became the responsibility of 

the Fish and Wildlife Service because permit holders did not remove the 

cattle when their permits expired. Although it is the permit holder's 

responsibility to remove cattle when a permit expires, Mr. Bailey 

explained that it was not practical for the Fish and Wildlife Service 

to enforce this requirement, as it is expensive to remove the cattle 
and it is unlikely that any of the permit holders have the financial 

resources to do so.



Rep resen ta tive  Herrmann
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Page Two

. History of Cattle on the Islands. According to Ed Bailey, the cattle 

on Caton and Chernabura Islands were put there as a result of grazing 

permits issued by the BL.M in the early 19o0s. Cattle have been on 

Simeonof Island since 1894. Both Mr. Bailey and T om Early, Acting 

Director of the refuge, stated that the cattle on the islands have 
never been properly managed. Typically, cattle were brought to the 

islands and left to graze without supervision. No effort was made to 
ensure adequate winter pastures by preventing cattle from overgrazing. 

It is the consensus of most of the individuals I contacted that the 
cattle on these islands have become wild.

One result of the lack of management is that cattle populations on 

Simeonof Island reached levels far above the maximum established by the 

BLM for its grazing permits. The permit for Simeonof Island allowed a 

maximum of less than 300 cattle; at one point, it was estimated that 

more than 700 cattle were on the island. According to Delon Brown, 
with the U.S. Department of Agriculture, the cattle populations on 

islands in this area can vary greatly, depending on the harshness of 

the winter and spring seasons.

Tom Early stated that none of the cattle operations on these islands 

had ever been very profitable. He stated that no cattle had ever been 
taken from Chernabura by permit holders and only a very few cattle had 
been taken from Caton. According to Ed Bailey, the permit holder on 

Simeonof attempted to sell his permit on several occasions; each time 

the purchaser eventually defaulted on his payments and the permit 
holder reclaimed the permit. The viability of cattle operations in the 
region is discussed in a later section of this memorandum.

From 1982 until last July, the Fish and Wildlife Service made the 

cattle on these islands available for sale. According to Tom Early, 

only a few individuals attempted to take cattle from the islands under 

this removal program. Mr. Early was aware of three occasions on which 

someone posted the necessary bond to take cattle from the islands and 
only one attempt which was successful. This success came when about

300- head of cattle were removed from Simeonc* Island.

In July of this year, the Fish and Wildlife Service began allowing the 

unrestricted taking of cattle from the islands. Although the open 
taking period officially ended in October, Mr. Early stated that anyone 

interested in taking cattle from the islands is still encouraged to do

so. In fact, when the Shumagin Corporation expressed an interest in

taking a large number of cattle from Simeonof Island after the October 
deadline, the Fish and Wildlife Service gave the corporation until 

December 10 to submit a plan for removing the cattle.
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Tom Early was uncertain as to how many cattle remain on the tl'ree is­

lands. While it is believed that about 350 cattle remained on Simeonof 
after the 300 cattle were taken under the sale program, the Fish and 
Wildlife Service has not y e t  assessed the impact of making the cattle 
available to the general public without charge. One estimate made in 
October of this year placed the number at about 600 for all three
islands.

To date, it appears that the public taking of cattle has not involved 

removal of live cattle from the island; rather, the cattle are shot and 
the meat is removed by boat or plane. Mr. Early is aware of Coast Guard 

personnel taking some cattle and believes that passing fishermen have 

probably taken cattle from the islands as well. In addition, residents 
of nearby islands have taken some cattle. Dick Jacobson, President of

Shumagin Corporation, stated that at least twenty cattle have been taken

by Sand Point residents in the last two months. Lance Trasky, with the 
Department of Fish and Game, was also aware of residents from communities 
in the vicinity taking cattle.

There are several problems with removing live cattle from the three
islands. Chernabura and Caton are described by Mr. Early as very rugged 

with none of the structures, such as cattle pens and loading chutes, 

which might facilitate rounding up the cattle. In addition, the cattle 

are wild and are dispersed throughout each of the islands. According 

to Dick Jacobson, the cattle can outrun horses on the tundra and airplane 
herding is difficult.

Simeonof has a good harbor and the cattle pens and loading chutes which 

make removal of live cattle.more practical. However, many of the cattle 

have already been removed from this island. According to Mr. Jacobson, 

the cattle remaining are likely to be more difficult to round up, as 

the most accessible cattle have already been taken.

Reasons for Removing the Cattle. According to Mr. Early, cattle repre­

sent a threat to waterfowl habitat on these islands. There has been 
heavy erosion on parts of these islands; the cattle eat the cover and 

trample out trails which erode under the constant rain. Erosion is a 

particular problem in some beach areas, as the cattle feed on beach 

grasses and kelp in the winter. According to Mr. Bailey, desertization 
of the beach land has already occurred on some parts of the island.

Lance Trasky, with the Alaska Department of Fish and Game's Habitat 

Protection Division, mentioned that cattle can also trample the nests 
of waterfowl that reside in the beach areas where the cattle seek their 

winter forage. Ed Bailey stated that the presence of cattle on these 

islands increases the threat to waterfowl from foxes, which were import­
ed to several islands in the area to encourage a fur industry. According
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to Mr. Bailey, the cattle remove cover, making the waterfowl more 

accessible to foxes; carcasses of starved cattle also provides more 

food for foxes, increasing the fox population and thus increasing 
their impact on waterfowl.

According to Ed Bailey, the cattle are not threatening any endangered 

species of waterfowl on these islands. However, Mr. Bailey identified 
Simeonof as the island having the best potential for waterfowl habitat 

on the south side of the Alaska Peninsula. Mr. Bailey has spent several 
years studying the habitat in the region and has personally visited all 

of the islands in the region. He formerly resided in Cold Bay while 
working for the U.S. Fish and Wildlife Service out of the Izembeck 
Refuge.

It should be noted that the representatives of wildlife management 
agencies with whom I spoke perceived a much greater impact to the 

environment from cattle than those individuals involved in agriculture 
or other areas of land management. For example, Margaret Hayes, Manager 

of the Southcentral Land District for the Division of Land and Water 

Management, was not aware of overgrazing problems on Chirikof Island,

which is managed by the State, while Mr. Early and Mr. Bailey charac­
terized it as seriously overgrazed.

Both Ms. Hayes and Tom Hawkins, Director of Land and Water Management, 

stated that the most typical problem with cattle leases is underutili­

zation of the resource, not overgrazing. In addition, a 1983 report on 
the range condition of Simeonof Island "indicated only the beach wildrye 

plant communities were in poor condition, less than 5% of the entire 
grazing a rea."1 '• '

Dick Jacobson, President of the Shumagin Corporation, has visited 

Simeonof Island four times in the last two months and does not believe

that the cattle are destroying the wildlife habitat. While he acknow­
ledges that the cattle had overpopulated the island a t  one point, he 

does not believe this problem will continue now that many cattle have 

been removed and residents of the area have begun taking the cattle for 

food. Delon Brown, with the U.S. Department of Agriculture in Palmer, 

stated that while he did not have knowledge of the specific situation 

on the islands in question, he found it difficult to imagine cattle 
causing serious damage to the habitat.

ijay 0. McKendrick, "Alaska's Range Livestock Potential," Alaska Depart­
ment of Commerce and Economic Development, Division of Finance and Eco­

nomics, Research Monograph Series Wo. 84-0010, p. 3.
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While it is likely that individuals outside of habitat management are 

assessing the impact of cattle on the environment with different stand­

ards than habitat biologists, it would appear that the damage done by 

cattle may not be so severe as to present concerns to individuals whose 
primary focus of concern is not waterfowl habitat.

Current Status of the Cattle. The current plans of the U.S. Fish and 
Wildlife Service are to shoot any cattle which remain on the three 
islands this spring., According to Tom Early, the public has had three 

years to remove cattle from the island; the Fish and Wildlife Service 
considers this an adequate opportunity to take the cattle.

The Shumagin Corporation is attempting to develop a plan for removing 

some of the cattle from Simeonof Island to Unga Island. According to 
Dick Jacobson, the corporation is not interested in going into the 
cattle business, but hopes to move them inexpensively to preserve a 

food resource for the local population. When the cattle were owned by 
private individuals, the residents of nearby islands did not take many 

cattle, because of the expense of purchasing the cattle and the distance 
involved in getting to the islands. However, Mr. Jacobson explained 

that the local economy has slumped with the decline of the king and 
tanner crab. This situation, combined with the fact that individuals 

no longer have to buy the cattle from the permit holder, has apparently

resulted in an increase in the local residents use of the cattle for
food.

Mr. Jacobson cited several difficulties in complying with the U.S. 

Fish and Wildlife Service request for a written cattle-removal plan by
December 10, 1984. There are several land owners on Unga Island whose
permission must be obtained before cattle can be moved there; there are 

only two barges available to move the cattle and scheduling their time 
is a problem. In addition, rounding up the cattle is likely to be a 

difficult task. Although the U.S. Fish and Wildlife Service has offered 
to donate the use of its helicopters for the cattle removal effort, Mr. 

Jacobson must still coordinate the barge use, the Fish and Wildlife 
helicopters, and the local labor, in addition to securing the necessary 
permission from landowners on Unga.

According to Tom Early, the Fish and Wildlife Service would like any 

further attempts to remove cattle from the island completed by February. 

At this time, there are no plans to salvage any of the meat from the 
cattle if they are shot in place. As noted earlier, the terrain is 

difficult and the cattle are not in any central location. However, Mr. 
Early stated that if the Shumagin Corporation was interested in taking 

out the meat from the cattle, the Fish and Wildlife Service would be 
willing co coordinate the cattle hunts with those activities.
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Cattle Ranching in the Aleutians

Cattle are located on several islands south of the Alaska Peninsula 
and-on the eastern Aleutian Chain. According to Delon Brown, who 
compiles an annual grazing report for the U.S. Department of Agri­

culture, there are cattle on Akun, Akutan, Caton, Chernabura, Cherni, 

Deer, Dolgoi, Bird, Sanak, Simeonof, Unalaska, Unmak, and Wosnesenki 
Islands. In addition, there are cattle on Kodiak and several of its 

surrounding islands. As of January 1, 1984, there were slightly more
than 4,800 cattle in the region, including the Kodiak area.

Virtually everyone with whom I spoke stated that cattle ranching in the 

Aleutians is a marginal enterprise at best. In some locations, cattle 
are slaughtered sporadically, and little attempt to properly manage 

the cattle occurs. Delon Brown cited the Chenofski ranch on Unalaska 
as probably the best managed ranch in the Aleutians. On at least one 
island, Unmak, cattle production is combined with sheep ranching.

While compiling the grazing reports, Mr. Brown stated that it is often 

a task just determining who owns which cattle on the islands. Some of 

the cattle in the area are owned; some are not. According to Mr. 

Brown, barges with cattle occasionally have broken down, put cattle off 
on an island, and never returned to collect them. The land on which 

cattle graze includes State, federal, and Native lands.

Cattle production for beef involves three phases:

"the cow-calf phase wbere calves are sold at weaning, the grower 

phase where weaned calves are grown to about 750 pounds, and the 

finishing phase where feeders weighing about 750 pounds are put 
into a feedlot and fattened to about 1,C50 p o u n d s . " ^

For the first two phases of be.ef production, the Aleutians have a 

significant advantage over mainland Alaska cattle ranching in the 

presence of year-round grazing. Ranchers in the Railbelt may have to 

provide cattle with winter feed for up to seven months. In the Aleu­

tians, cattle can graze on beach grasses and kelp through the winter

months. Although grazing appears to be quite good on many islands in
the Aleutians, several studies have noted a lack of research on the 
capacity and productivity of Aleutian ranges.

The final, feedlot, phase however, requires considerable amount of 

grain, which is not available locally. To support this phase, grain

2 Alaska Department of Commerce and Economic Development, An Economic 

Assessment of Alaskan Agriculture, December 1983, p. 15.
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would have to be shipped out to the Aleutians and the cattle would then 

have to be shipped to market. Cattle can also be sold grass fattened 
without the finishing phase; however, this takes longer and the meat, 

which is considered to be of lower quality as finished beef, sells 
for less. A 1974 study by the Rural Development Council identified a 
potential market for grass-fattened beef in the boned and frozen, 

manufactured beef industry, although later studies addressing cattle 
ranching in Alaska have not mentioned this possibility.3

The primary hindrance to the cattle industry in the Aleutians appears 

to be its distance from potential beef markets and the high cost of 
transportation in and out of the region. This reason was cited by
several studies and many of the individuals I contacted as the reason 

the cattle industry has never developed in the Aleutians and the Alaska 

Maritime islands. I gh transportation costs add to both the cost of 

bringing supplies and feed in and shipping the cattle out. These costs 
may oe prohibitive; even outside Alaska, cattle ranching does not
appear to be a highly profitable activity. One report notes that the

profitability of ranching in Western states has always been slim.4

* * *

v. • • . ' i«

I hope this information is of use to you. There are several reports to 

which we have access that briefly discuss the potential for a cattle 

industry in the Aleutians; we could provide you with the appropriate 

excerpts if you so desire. Unfortunately, I was unable to locate any 

thorough di :ussion of current cattle ranching activities in the area. 

If you have any further questions, or if we can be of further assistance 
to you, please do not hesitate to contact us.

JS

3 Alaska Rural Development Council, A l a s k a 1s Agricultural P o t e n t i a l , 

March 1974, p. 128.

4 Jay D. McKendrick, "Alaska's Range Livestock Potential," Alaska 

Department of Commerce and Economic Development, Division of Finance 

and Economics, Research Monograph Series Ho. 84-0010, P.4.



S h u m a g i n  C o r p o r a t i o n
P .O . B o x  174 

S a n d  P o in t , A la sk a  99661
(9 0 7 )  3 8 3 -3 5 2 5

J a n u a r y  1 4 ,  1 9 8 5

M r .  B o b  J o c o b s e n
U . S .  F I S H  & UIL D L I F . E  S E R V I C E
1 0 1 1  E. T u d o r  Rd.
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

D e a r  M r .  J a c o b s e n ;

T h i s  l e t t e r  is in r e g a r d  to o u r  p h o n e  c o n v e r s a t i o n  on J a n u a r y  
1 4 ? 1 9 8 5 .  T h e  f a l l o w i n g  is a b r i e f  o u t l i n e  o f  o u r  p r o p o s a l  f o r  

r e m o v i n g  t h e  c a t t l e  f r o m  S i m e o n o f  I s l a n d  a n d  o u r  p r o g r e s s  so f a r :

1. T o  o b t a i n  p e r m i s s i o n  f r o m  all 12 c o r p o r a t i o n s  

i n v o l v e d  in t h e  o w n e r s h i p  o f  U n g a  I s l a n d  w h i c h  

is w h e r e  u e  i n t e n d  to p l a c e  t h e  c a t t l e .

E n c l o s e d  a r e  c o p i e s  o f  t h r e e  l e t t e r s  o f  n o n ­

o b j e c t i o n  o b t a i n e d  s o  f a r .  U e  f o r s e e  no p r o b l e m s  

in g e t t i n g  p e r m i s s i o n  f r o m  t h e  r e m a i n i n g  

c o r p o r a t i o n s ,  a n d  e x p e c t  t o  h a v e  t h i s  c o m p l e t e d  
u i t h i n  t h e  n e x t  c o u p l e  o f  w e e k s .

2. A r r a n g e  f o r  t r a n s p o r t a t i o n  a n d  c o l l e c t i o n  o f  c a t t l e  

by  M a r c h  3 1 ,  1 9 8 5 .  A c t u a l  m o v i n g  to b e g i n  by 

S e p t e m b e r  1, 1 9 8 5 ,  a n d  to b e  c o m p l e t e d  by S e p t e m b e r  
3 0 ,  1 9 8 5 .

F i s h  a n d  W i l d l i f e  h a s  o f f e r e d  us t h e  p o s s i b l e  u s e  of 
a h e l i c o p t e r  f o r  a s s i s t i n g  in t h e  t r a n s p o r t  o f  s o m e  
of t h e  c a t t l e .  U e  h a v e  a l s o  b e e n  in c o n t a c t  w i t h  

t w o  p a r t i e s  w h o  h a v e  l a n d i n g  b a r g e s  w h i c h  m i g h t  a l s o  

be u s e d .  U e  h a v e  y e t  to s e e  t h e s e  c r a f t s ,  b u t  p l a n  

to d o  so s o o n  t o  d e t e r m i n e  if t h e y  w o u l d  be s u i t a b l e  
f o r  o u r  u s e .  .

U e  w o u l d  l i k e  to t h a n k  y o u  f o r  y o u r  p a t i e n c e  a n d  u n d e r s t a n d i n g  

in o u r  g r a d u a l  p r o g r e s s  in t h i s  m a t t e r .  U e  a r e  m a k i n g  e v e r y  e f f o r t  

t o  g et t h i s  p r o j e c t  o r g a n i z e d  a n d  w i l l  k e e p  y o u  i n f o r m e d  of o u r  

p r o g r e s s .

S i n c e r e l y ,

D

P r e s i d e n t

cc. R e p .  A d e l h e i d  H e r r m a n n  

C o n g r e s s m a n  D o n  Y o u n g  
S e n a t u r  T e d  S t e v e n s



U n u e t i  b t a i e b  D e p a r t m e n t  o f  t h e  I n t e r i o r

FISH AND W ILD L lP c  SERVICE 
1011 E. TUDOR RD.

ANCHORAGE, ALASKA 99503

FEB 6 1965

H r . D ic k  J a c o b se n , P re s id e n t  
Shumagin C o rp o ra t io n  
P .O . Box 174
Sand P o i n t ,  A la s k a  99661 

D e a r M r. J a c o b se n :
On J a n u a ry  3 1 , 1 9 8 5 , w« ad v ise d  you o f  o u r d e c is io n  to  p roceed  w ith  
d e s t r u c t i o n  o f  a l l  rem a in ing  c a t t l e  on th e  S im eon o f, C hernabu ra  aod Caton 
I s la n d  u n i t s  o f  th e  A la sk a  M a rit im e  N a t io n a l W i ld l i f e  R e fuge  d u r in g  the  week 
o f  F e b ru a ry  4 ,  1 9 8 5 . We encou raged  the  Shumagin C o rp o ra t io n  to  p a r t i c i p a t e  in  
e i t h e r  th e  rem ova l o f  l i v e  c a t t l e  o r  s a v a g e  o f  m eet.
We were s u b s e q u e n t ly  c on tac ted  by M r, Lamar C o t to n , C it y  M anager, and J a c k  
F o s t e r ,  M ayo r, C i t y  o f  Sand P o in t ,  R e p re s e n ta t iv e  A d e la id e  H errm ann , and a 
r e p r e s e n t a t i v e  o f  G ove rn o r S h e f f i e ld ' s  o f f i c e  and asked t o  p o s tp on e  o u r 
o p e r a t i o n .  We w ere t o ld  th a t  you and many o th e rs  from  the  Sand P o in t  
community w ere c ra b  f i s h in g  and w o u ld n -t  have tim e o re sp ond  to  o u r  
i n v i t a t i o n  w i t h in  th e  tim e  p ro v id e d . The l i v e s t o c k  must be removed b e fo re  the  
n e x t  v e g e t a t iv e  g row ing  se ason  ( o r  a s  e a r ly  I n  March 1 9 8 5 , as p o s s i b le )  t o  
s to p  th e  c o n t in u e d  damage th a t  i s  o c c u r r in g  t o  re fu g e  re s o u rc e s  from  g ra z in g  
and t ra m p lin g . However, we a re  a ls o  conce rned  th a t  a s  many o f  th e  rem a in in g  - 
l i v e s t o c k  a s  p o s s ib le  be u t i l i z e d .  T h e re fo r e ,  we ag reed  w ith  th e  r e q u e s t ,  and 
hav<i re s c h e d u le d  o u r  o p e ra t io n  f o r  th e  week o f  March 4 , 1 9 8 5 , w ea th e r 
p e rm i t t in g ,

l a  an e f f o r t  t c  a c c om p lish  w i ld e rn e s s  management o b je c t iv e s  and f a c i l i t a t e  th e  
a a lv a g e  o f  m -sat, we a re  p re p a red  t o  a u th o r i z e  you t o  b r in g  up t o  f i v e  tw o - , 
t h r e e - ,  o r  fo u r -w h e e le d , low  g round p re s s u re  t i r e d  a l l - t e r r a i n  v e h i c le s ,  o r  
snow m ob iles (p ro v id e d  th e re  I s  ad equ a te  snow c o v e r ) ,  f o r  use on S im eono f 
I s l a n d .  The u se  o f  such v e h ic le s  i s  n o rm a lly  p r o h ib i t e d  i n  d e s ig n a te d  
w i ld e rn e s s  (s u c h  a s  on S im eono f and C h e rn a b u ra ) , bu t g iv e n  th e  emergency 
n a tu re  o f  t h i s  l i v e s t o c k  rem ova l o p e r a t io n ,  from  th e  s ta n d p o in t  o f  re s o u rc e  
p r o t e c t i o n  n e e d s , we a re  a u t h o r i z in g  t h e i r  u se  u n d e r th e  s u p e rv is io n  o f  r e fu g e  
p e r s o n n e l d u r in g  th e  d u ra t io n  o f  rem ova l a c t i v i t i e s .

REPLY K m *  TO: 

AWR/0942P



I f  y ou  w ish  to  t r y  t o  ta k e  ocme o f  th e  an im a l*  o f f  S im eono f l i v e ,  we a re  s t i l l  
p re p a re d  t o  a s s i s t  y o u r  s p h e r i n g  e f f o r t s  w ith  th e  h e l i c o p t e r  t h a t  w e ' l l  have 
on  th e  i s la n d *

We en cou rag e  you  to  w ork d i r e c t l y  and p rom p tly  w ith  Re fuge Manager M a rt in  and 
h i s  s t a f f ,  t o  c o o rd in a te  y ou r s a lv a g e  e f f o r t s .  He w i l l  keep y o u r  o f f i c e  
c u r r e n t ly  in fo rm ed  ab ou t o u r p la n s *

c c : Lamar C o tto n
J a c k  F o s t e r
R e p re s e n ta t iv e  A d e la id e  Herrmann 
S e n a to r  Ted S tevena 
Congressman Don Young 
S e n a to r  F ra n k  M urkow ski 
D i r e c t o r ,  USFWS
C h ie f ,  D iv i s i o n  o f  R e fuge Management 

G o v e r n o r  B i l l  S h e f f i e ld



Introduced: 2/18/85
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1 IN THE SENATF BY ZHAROFF

2 SENATE JOINT R ES OL U T I O N  NO. 14

3 IN THE L EG I S L A T U R E  OF TH E STATE OF ALA SK A

4 F O U R T E E N T H  L E G I S LA TU RE  - F IR ST  SESSION

5 Ur g i n g  the Uni t e d  States Fis h and Wild-

6 life Service to postpone the proposed

7 cattle slau gh ter  on Simeonof Island.

8 BE IT R E S O L V E D  BY THE L EG I S L A T U R E  OF THE STATE OF ALASKA:

9 WHERE AS  cattle have bee n on Simeonof Island since 1894; and

10 W H ER EA S the U ni t e d  States Fish and Wi ldl if e Service has indicated that

11 it plans to kill the cattle on this island during the week of M ar ch  4,

12 1985; and

13 WHERE AS  the people in the communities n ea r  Simeonof Island are suffer-

14 ing diff icu lt  economic times due to the decl in e of the fishery stocks; and

15 WHERE AS the people in the communities near  Simeonof Island have

16 used the cattle on Simeonof Island as a sup pl emental food source in the

17 past, ana w o u l d  like to continue to do so in the future; and

18 WHERE AS  there are cattle hold in g pens and loading chutes on Simeonof

19 Island to facilitate removal of the cattle; and

20 W H ER EA S the Shu ma gi n V i lla ge  C o r p o rat io n wants to transplant the

21 cattle from Simeonof Island to U n g a  Island, but the Shumagin Village Corpo-

22 ration n eedsVuntil Sept emb er  1985J to e s t a b l i s h  agreements to do so with  the

23 13 regional nonprofit corporations that own U n g a  Island; and

24 W H E REA S the slaughter of the cattle w o u l d  constitute a waste of thou-

25 sands of pounds of b ee f  that could be use d  by needy Alaskans in the immedi-

26 ate area; and

27 W H E RE AS  the e l i m ina ti on  of tne cattle wil l be ver y expensive; and

28 WHER EA S the cost of the d e s t ru ct ion  of the cattle could be used to

29 better advantage to help the Sh umagin V i l lag e Co rpo ra ti on  transplant the

-1- SJR 14



1 cattle to Un g a  Island;

2 BE IT R ES OL VE D by the Ala s k a  State Le gis lature that it respectfully

3 urges the Unite d States F ish and Wildlife Service to postpone its termina-

4 tion action related to the cattle until at least Octo be r 1985; and be it

5 FURT HE R R ES OL VE D that the legislature re sp ectfully urges the United

6 States Fish and Wildlife Service to divert the costs of shooting the cattle

7 on Simeonof Island to helping the Shumagin Vill age  Co rp oration transplant

8 the Simeonof Island cattle to U ng a  Island; and be it

9 FURTHE R R ES OLVED that the Al a s k a  State L e g i sl at ur e urges the Al ask a

10 delega ti on  in Congress to do wha t e v e r  is in its p o we r to p e r s u a d e  the

11 Unit ed  States Fish  and Wi ldlife Service to postpone the cattle s l a ug hte r on

12 Simeonof Island{until at least October 1985^

13 COPIES of this r eso lu ti on  shall be sent to the Hon or ab le Ronald

14 Reagan, President of the U n i t e d  States; the Ho no ra bl e Do n a l d  Hodel,

15 Secretary of the Interior; and to the Hono rab le  Ted Stevens and the

16 Honorable F rank Murkowski, U.S. Senators, and the H on orable Do n Young, U.S.

17 Representative, members of the Alaska de le g a t i o n  in Congress.
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