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ntil these stepa are taken, Do on Ltd., Ed Inte ror Ylllage
aaoolatlon cannot su ort tn tate and Nlln this é ,
F recomm? g(?t grlva e land owner sta y an
et this reso utlon proc e W|th ut objeotion.

Thank you for this opportunity to comment.



BRIEFING PAPER '
Alaska Department of Transportation and Public Facilities . <£ t>‘V-

Northern Region V., 20T
Division of Planning \
REVISED STATUTE 247/ RIGHTS-OF-WAY ... \:iols
Legal Basis for RS 2477
Congress hy the. Act of dul 866 granted r of-way for highways over
unr servegy |c ands Ytd (]to?nggso estalaqh ed an }exte spv% etwork of
ublic ri Alask a Act, now codlfled it 43 USC 932,

eV|sed atute R 2477 states in full;

"The right-of-way for the construction of highways over public lands not
reservgg for pLVbHC uses 1S hereby grant ted g

g h RS_2477 was repealed October 21, 1976 by Public Law 94-579, section 706
90 stat. 2793), those rights-of-way previously established remain valid*

Geographic and Historical Development

In Alaska, RS 24%7 nghts -0f- Wag are concentratet(ti manhg In the [nterigr,
Western and Southwestern regions of the state an t CoH)er River basin.
n Southeastern and along tfe Southcentral gul c0ast, [ was not as

Important to transportation because of the cce33|b|||ty via water.

RS 2477 highways have 8r0VIded much . of t ccess to areas of AE\ ?ka In Jhe
Past and ont| ue to d |st0r|cal t ese roads were used for tra

outes an access to mining areas. 8/ g Serve-as a ss for. mineral
deveopment orestry, re reatlon agn ulture, hunting, inter-
village travel, and access 10 omeste ds, homes tes, ap other | nd disposals,

Most of the well established* %uently ‘traveled trails appearing on U.S.G.S*
topographic maps are RS 2477 h|g ays

Since the RS 247% tute was ertte in such a brlef and nonspecific rgtanner
|t does not esta | crlterlra for etermlntng the o%athon or w th 0 the
rg ts -0f wa nor oe§ It define what constit tes a What

?on3| ered a |gC way" 118 ear ago when t(t]e a gasse d| fers P atI
rom th e modern toncept. L der a.procedure for |d ntitying and cla
rights-of-way was not establishe

t this time, there 1s confusion and differences of opinion regarding the
thatlon valldqty and extent oq RS 2477 hlghwazs in Ras& ?thou h RS 2477

exist in several states, this Issu taken on special significance
In Ala ka because of the remoteness- and |nacce55|b|||ty of much of the state.

Additionally, the Alaska Statehood Act, the Alaska Native Claims Settlement

Act (ANCSAY, "and the Alaska Natllongl Inter%sts Lancts conserv '[IOH Act (ANILCA)

all |n|t|at q maFJor c an%es In land owners |p in Alaska.1 IS trans-

terJ ro[n the th ain to the State, Native coreoratlons rvate

Jt lvidua Hd other Fed.eral a nmes thgre 1F a di rmw 1eWS H}
iNgaccess an awd management folicies* ~ Some andowner? ish to rtqula

use by type of vehicle, weight, time of year, etc. Some favor preservmg



access tor local resrdents Others pref er no access a |l
Furthermore, af land sconveyed the valid |tzy RS 2477's s bein questroned
Currently, in and conveyance documents, RS 2477 rlghts-of-way are rotecte
onl% wrth th% can alid FXI tin rrght wrth no vrsrble evidence of
e on thﬁ edera tate status Pats. The exratrn% Tra nventor
e whrc catalo%s man roads, at a_scale of 1. 0,|00 stajjday
H quad 2 dos not shgw the' the ocation of RS 2477's In sufficient
etarl to allow them to be entered on the land status plats.

Need for Procedures

Confusion among Ftate and Federal agencies and private landowners as to the
hm lementation "of RS 2477 continues to hinder naPement and use of these
ighways. It _has_become apparent that t epub equires assistance . in

|dent|ayt RS 2377 roads. State Federal gn rf<ca| %)ve{nmetnts Na |vetho
rrzrejd) rusle% 8 rS] 22}9 gdgpf %r VeVP etrg Peegsonablgovr\r/ranage t %rlroqan S. a

r rlghts-of-way, land selectron land claims and 0 her land transfer actions,
Y\at H [or h H

e id s atuT serve eﬁ part of rca records of land ownekshrp

e edera government (t rou h BL and the State government t rousgh DNR.
If Is 1n the Stgtes an IE Ircs Interest to eStablish these RS 2477
5 Ims on botg Otate an era‘ and statui lats, there Z assertrnd the RS
4 cIarm and 1dentitying ocatron PlaCing the roads on t he satus
Pats would %ve more C{edrbrlrty to the States claims and would eStﬂn |sh

[ the rec Ile and eo raphic document assertrn
Tﬁu », When ?and Ps conve ed the Sateg ah)d u%l?c RS 2477 cIar Wou(td be

much more v than si valld exi tr rights” clause onveyance
ocument ‘fh ?oc tron oP eagh trar?| WOUﬁd rh% Peqnerall¥ estab\rshea there-
?re t would be obvious tg angone researching fand status that a right-of-way
claim exists across a particular parcel.

|f \he State documents It? Iclarms other parties are put in the po |t|0n of

chalce the State's c m rather t n vrce Versa. Pe e] State
wou r‘tve to prove var exrs |nga con gyed an% If t e trarI$C
were aread the status plats, anyone vrho 1sareed” would be in the osr

tion of challen the .State's claim. . Asserti-ng an R claim jn chis
manner s ony% %dmrnrstratrve dJetermrnatron srﬂce R/Idoes not adudrcate

RS 17¢ meone were to challenge.the State, the Stat s claim
éstr? ave to B rov n tn court; h ever, we certarn?y wou?d he In a

muc better position to

Other Findings
Prscussrons with ONR personnel 1In Anchorage Who had been inve trgﬂtrn%} requ-

IOaotlrr%)nss and court decisions relating to RS 247/'c revealed the followIng
appears that, the definition of what constjtutes a "hrdhwagr
whrch erm used in the statutew 1S a.matter tor each state tq deter-

th
mrne Alaska, AS 19.45. 00136% defines 3 hrghwa¥ as that Whrch rncludes

It
iS
N ,
a}/ Wne er In the. primary or secondar¥ ems[) road, ftre(et trail,
\' e, nn h ar age ﬁ ructyre an o he similar or relate structure
: a g tO -way, tnereoft.



22 DOT&PF has management authority on PS 2477 where they occur on non- ,
and ATT*S occHr on state land, DOT4PF has conc ”eptnd usroje

sta e
|ty WISh t e state agency having management authority over the la

?usual

courts have held that acceptance of _an RS 2477 does not "rm 0
on the pu q?c authority the duty to marFr)ttanrn here fore, a perfectly 8?

management decision might be to’ provi maintenance or not to marntarn
?trcufar trar? gll gdPtronaﬁ ﬁaci tamarntenance over the years

3 gs not Imply ahan onm

4) There are contradrctrng legal opinions regarding use restrictions,
ight-of-way vacations, .and the”rol& of a local government (ie* boroughs) in

the management of RS 24771s.

Task Force on RS 2477

This- |s was discus nnual. Meeting between the B e Land and
%ER/I arrq)anks S ; ? ?\For thern

Re |ona ana Iement alrbank |%tr|ct |c%| and DO t thern
Region on Apri at meetin s decide oor

gsk forceIO %rscuss thg srtuatrong T%e Z\Iam Bepartment of Natur l
Resources DN% was Invited to join.,

The Task Force bn RS 2477 rlghts -of-way held its first meeting Jupe 15, 1984*
BLM, D\R a d DOT4PF were Bre ent* The meeting established quidelines and

Progedures or asserth é claims aﬂ having them established on the
and status plats. The” procedure Is as follows:

1} A claim can be asserted .by the State or any prrvate rndrvrdual
% over letter gssertrn? a claim or acce trn S 7477 gr%nt must
be su mrtte alon wrth ocumen atron s ortrn te calmed The date

should re ferabl ase on expenditur ublic or. private). or the
ear(rresp dat Ptf)épdrr IC usF mdrvrltjtuasl sptrme In cgnstructrng a
roa couId e "translat Into

t ascale nos aller ghan 1:63,360 depicting the route must be
submrtted Wrrar) tehe supporting documentation and cover IO| teg

§ he trail num er ant_quad number from the exrstrng Trail Inventoy

File should he noted (if a |c nle) for clarification and” cross-reference
P revr gdh ? to verr?y that the ?and was “unreserved
publrc land” as of the date carme

1| _1ssye lal numbect and establis ase file foreach
%Iuarr]rgrerias erYVH)hR D&@ﬁ! A” cor(responre]ence sh]oulrf reference these
. ? Will Ir')lot each trajl clarme gn their I\/\aster Title Plats and
DNR w ]I [g)ot eac one on the States and stat HI\R [S)O
In . ord eF prevent c?|n usion, either T&PF will have the
respo srbr”¥ b |t(§|n necessary In ormatron to BLM
r} 1les, |ncu 8 maps, Supportin % data, etc., established by one
agency should be duplicated and forwarded to the other agencies.
RS 2477 Coordination Committee for Northern Alaska K
orderly _manner for claiming RS %“S{]s and to_avoid duglrcatron

rovide
? g?ort ﬁre Task Force has sug?ested esta in an RS 2477 Coordination
Commrttee or Northern Alc-ska." “This committee would consist of representa-

tives from BLM DNR and DOTAPF. Its purpose would be to coordinate and

* - 3 -



i FNI'I'W'WI /

prioritize efforts op assertrng RS 2477 claimr, *o discuss any areas of
disagreement and to keep each agency Informed on the other agencies” efforts*

RS 2477 Management Review Board for Northern Alaska , *'

Re ardrng the mana ement of these roads, the Tak Force has recommended

esfa rshrpg anagegrent Revrew oar orthern Alaska*"  This
b?ar would” provid g a oru Iscuss diff eren es re ating to the management
of RS 2477*s. Problems which have come u rr]| conPaSt such .as use reat IC-

lons, requests to vacate, and alignment inue*  With contradictin
f 9 F 0 nter -agency, fo H of hvandhn these Issues Woutg benefit

1ons, an
gongernerq ang pr?vr e ‘a multi-a enc res onse to rob ems Discu srons
cou ead to (?ssrhe 50 utrdns ecommendatl n assed n oa would
show a concert ort by al gencres Involve rovi

. Mmanagement. actrons This Would Iso provide one. age Ch/ with th e means to

Seek "a ddrtror]gl ort 1n makr (1; ana emenlt decrsrn . Addrtronﬁ ¥ anx
ecision wou e result o1 the actiohs of several a encres rat g
ecision of jUS one. manager qr co- manager of these roa

d
WOU|g have veto power over an anr recomihendation.

Com osrtron of this board Would consist Of two members from. BLM and
Fwith one menc]ber t e Crtrzins Advrforg Commission .on Fedegrl ()

Areas and one Ipvited member from.a related professional organization
ﬂ % e ? He International Rr% ?\X/ pAssocratron% ga orarg ember-
P coud be exten ed to government a managrng a e crgs g]ﬁ; y

ters under discussion a to prrvate and owngrs~affected.
Woud meet as needed at the request of any board members.
Memorandum of Agreement

To rm lement the Force recommendatjons reliminary Memorandum of
tan l{]&&wﬂg Ee tween RLM DA\R an DOT4Pthas IP)eon )dra ted A this
lt\ignr%hcte etra Drs rrc?)(lz?rt o etweeno ?Lyrs Faénrloan ° Dlt)rrtelr?tap IceerDol\IrRS
Alaska Ps most ﬁtfec ed B B 83% ro ds , Ch Jh]e Falr anhs orprhce% t
these a?encres ave g 0rts, an estab rs a precedent wit e
Bulenberg Trail,. it was fe Tt that an MU at th e rstrr t/Re hona eveh would

Serve as a est‘rn area or this Procedure the archives of
Universit Aas a- Fﬁ rbank ? are alrgest In the state, makrn% Farrbanks
etter S te for Istorclal res arc Shoud this rfrocedure %ccee
then tgl

are confrden wrll% srmr r, could be ex-
ended to other regrons opy of s attached.

The partici atrn% ﬁgencres are in at{rreement that an effort such as this seems
Ion overdue th,\% ent usras IC suPport of the BM Fénrtﬁanks District
tgeer arl Johnson, o be presen ing this Igsue oncept

eetin B%h” ﬁuvrsor C°t88°t mleetrng 0IhasA e 565’ blrgt %fat]het(h\lgr h}dlrtﬁcg?ratra

% ust Pr
District l\/lanager Division of Land and Water Management, Jerry Brossia*
Program Needs

e Doal

In order to comprete this 1prorect a ommitment b T8§ and the oth encres
B necessarg he prioritization asseréron S 47 roa Woud
ongorn? gro ess over several years estrmate 5 years t tralls).
HiStortcal research, personal” interviews and preparatron 0 maps are the

- 4 -



[ sPecr IC tasks needed .0r asserting .the clarms and h* n them glotted on land
tus T A rough estrmate |n rcates hat th rs e ffort woul requrre
roxr ateY $100,000 ear which would grovr e for the research of
trails This estimate |s based on the time and effort actually

spent ?or the BBfenhgﬁgr Trail acquisition.

Icnonosrldier to accomplish this, there are a number of alternatives for DQTAPF to

1} Funding Sources

a A.current sourc

e it I mone Is 1n the Bulenber Trarl
cllrsrtron orect wh(tf 5% y i he
th

a

h F emar ng. This m Was
Islature for the Pur 0Se 0 % ulrrng

ulenoer DAR researched nistorl

C
e
ata and inte vre ed Sev E eoz)eTrainld asserted &) RS 2477 c?arm
|nce the, rig h Vr/wa Was se urd In this manner by DNR) most of

the exrstrn% TAPF unds remarn% unspent. erver* eqis athve
actrdn would .be necessary to enable us to use the money~on other

frai acqursrtrons

n) An Jtem could be Included In the_FY ?e CIP Submittal which
8 cha r(]e existing Bulenberg Trail legislation and approprrate )

|t|ona )

Ch The RS 2477 activities could be included |n the FY 86 DOT4PF
operating budget as contractual and/or personal services.

ropriate S

f
C
at
tow the

2) Organization/Staffing
Should in-hous staf be used, this project could be handled b
ther Plan r]r e% JY\/ay 0. SpecralpPrheects u The de nfdron ¥
v¥]|ch r? ou ?g use wouyld de end upon the manpower available an
din ve eac sec lon,

PR M 4l ernaﬁrve IS t0 contracé this j%Ct ouf t? 3n independent
rm Whlj: would é)repare maps and resea ch] |stor|ca ata for.our use.
This would require project management within DOT4P

Another altern(atrve IS a coo erati e greement with the l?rversrty

C

or Alaska- arbag S usrng a Rel ursa eryrces Agreement

Aunrversrty stu en cou researc historica ata rovide
ratls, This aternatrve has the ad vag e that

T o sy il e

: ensIve aiter
native, Srnﬁe this . work lgO difficy é as It IS time

ent.

consuming, this project would be |dea| for a stu
Recommendations
The .MU betwgen BLM* DN\R and DOT4P™ sho ld be revrewe% this
project may begin In a.timely manner. rrst It must e whether



Bl\lgu%enl)tgt%PnF %1 M ve the responsiblity to submf he supporting

V\e recommend that. DOT&PF seek reV|3|e Progrram change from the Interim

satlve committees to use the Bulenbe appropriation for RS 2477
rlg%< gm ac ms t|08g This amount couqd be usegp rpthe first year's

Further, we recommend that an agreement with the University of Mwte'Fair-

ankf be entered Into to establish a coo eraélve ?rran ement with g graduate }
evel student(s) to research the historcial cata for the trails an 8035| y

to provide the maps needed.

e R i s S8 Rt APPSOt BEgH W Fhter

agency cooperation:

A f houl In the FY
todeggﬁ%lenutemgﬁl s? gg dIVE)teybudgeted n the FY g5 Capital and Operating Budgets
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TO OBSERVE:
VERNON R. WIGGINS ALVVC
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Offered: 3/4/85
Referred: Transportation
and Finance

Original sponsors: Coghill, Abood,
Bennett, et al

IN THE SENATE BY THE RESOURCES COMMITTEE
CS FOR SENATE JOINT RESOLUTION NO. 10 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION
Requesting that the Department of Natu-—
ral Resources and the Department of
Transportation and Public Facilities
expedite the identification and estab-—
lishment of rights-of-way for roads and
trails on federal Bureau of Land Manage —

ment plats which qualify under RS 2477.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the Alaska National Interest Lands Conservation Act of 1980
placed 124 million acres of land in Alaska 1into 71 federal conservation

units, and outlined specific use requirements and restrictions for those

units; and

WHEREAS, contrary to the provisions of the Alaska National Interest

Lands Conservation Act of 1980, there was no provision for establishing or
/

pitecting a transportation system in the development: of comprehensive

management plans for each conservation wunit by the responsible federal
management agency; and

WHEREAS several of the comprehensive management plans have been com—
pleted without recognition of existing roads and trails, prevent ng public

access through these units to state and private lands and to state waters;
I

and

WHEREAS comprehensive management plans for a minimum of nine national
park and preserve units and five fish and wildlife refuge units are to be
completed during calendar year 1985; and

WHEREAS the federal statutory authority for the establishment of

-1- CSSJR 10(Res)



1 recognized rights-of-way for roads and trails is contained in RS 2477 (43

2 U.S.C. sec. 932); and

3 WHEREAS the Department of Natural Resources and the Department of

4 Transportation and Public Facilities on September 28, 1984, signed a Memo-

5 randum of Understanding with the federal Bureau of Land Management involv-

6 ing the northern region of Alaska only, establishing the procedure under

7 which the rights-of-way could be recognized on Bureau of Land Management_
8 plats and in comprehensive plans for conservation units;

9 BE IT RESOLVED by the Alaska State Legislature that the Department of

10 Natural Resources and the Department of Transportation and Public Facil-

12 «agd <manag&VB”" 3fand propose a Memorandum of Understanding with the Bureau of
13 Land Management relative to the remainder of the 8J:ate; and be it

14 FURTHER RESOLVED that the state agencies involved affirmatively soli-
15 cit information from miners, engineers, land surveyors, “jxvdronfflercfcadxfcsncs*;
16 «ut.4pj3fegrpj”.s,,Maiidhoidwss« *yife3toF.exa

17 haveckaqgpwladgeBiofc-tfae.”hiateoa”io"cus”"ggaao”™-"roadsamyanii*traidis?. to assist the
18 departments in the identification of those roads and trails that could
19 qualify under the provisions of RS 2477 (43 U.S.C. sec. 932) for addition
20 to the state transportation system, and that may be useful to the federal
21 agencies developing comprehensive management plans for the various Alaska

22 National Interest Lands Conservation units; and be ,it ,

23 AURTHERCQJE-SOBVED” T I WW 1 AW 1 Wd WateWri"erai""8 i«pNdr® £t " tta«.

24 4si.e»*v«g«"® 11B3FFi5S "1 a ™ hewancfe>J. "iabiii-tybw«iVacatei>on*iEalateftQ*jj.&s.,

26 g~d»bhati.l:he?«gencdga®** " TSW*" girarrdira*ts*hl%c=+ es*with*af£fiat"d-v5Kiandownexa K.
27 .j"~d”"anageT&”ah”"tRe""Fe”ent”ReS” "a"fIT M gfe~einesraarfst>savbhei”"le8iAlatu*e.
28 dur™nft~_tlie3£sgoondg9'&Sed on " -qf»athe’Fouirt-een-triv\AJaska<~Stgbhe3ghegi .slat3ire.

29 COPIES of this resolution shall be sent to the Honorable Bill Shef —

CSSJR 10(Res) -2-



field, Governor of the State of Alaska, to the Honorable Esther Wunnicke
Commissioner of Natural Resources, to the Honorable Richard J. Knapp
Commissioner of Transportation and Public Facilities, and to Michael J

Penfold, State Director of the Bureau of Land Management.

-3- CSSJR 10(Res)
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enat
memorand UCDnmtE é@fﬂurcelg February 21, 1985

TO: All Members .
Senate Resources Committee

FROM  Staff ,
Senate Resources Committee

RE SIR 10 Requesting, that the Department of Natural Resources and
the De[part[nent of T{ansnoranon and r blic Fa?| itie’s
?Pedl |den[ |caton and esta IS ment 0 g ts -0f-way
n roads and trﬂ B e%rg Bureau of land Management
ats which qualify under

Enclosed in this packet are:

12) A December, 1984 meno from Mehss Fouse to Sen, %turgsulewskl that

%Se&ea very good job of prowdmg a s ort’ summary of t 2477 tra

1 A summarg of the RS 2477 issue by the Northern Region, Division of

Planning of DOT/PF

0SI |o aper and summary_of the RS 2477 issueby Randy Rogers,
D>|rectg epN%rthern Alllas aryEnvnonmentaL} Center. Y y RO

4)  An RS 2477 Issue Paper to the Alaska Land Use Committee by BLM.

5) A to the Alaska Land Usr Council by the Citizen's Advisor
C)ommgs%ﬁ O Federﬁ Areas on RS 2471 nghYs of way. Y

EEMA Memorandum of Understanding between the state (DNR and DOT/PF) and

7) A BM instruction memorandum on PS 2477 assertions.

g) Two letters from Paul Costello, president of The Interior Village
Association, opposing RS 2477 assertlons.

9) Aletter to BIM from Spud Williams opposing RS 2477assertions.

10) A resolution frcir. the Greater Fairbanks Chamber of Commerce
supporting RS 2477 assertions.

CPmH]|tteﬁ staff has conta gted a wide ran e of pgo le to mak% them aware
eannﬂ V& woul ect VI oro s and ?( ent
testimony, particularly via t e tele onference hoo u% anbanks



ARLISS ssrir}gcg}r}rewsm glas&a H>tate |eg|3|ature
Alrclp ,__,\g}

Senate

MEMORANDUM 19 December 1984

T0: Senator Arliss Sturgulewski
FROM Melissa Fouse

A short issue outline (cribbed in part from DOT) is as follows:

From 1866 to 1976 there was a ede({al IBchwhrcg gran ed Ftates free

rghts- ofwa across unappropriate This law was repealed
g ) F ppmz? be made under at statute, ngw

976 but states' ¢ S till
cal” RS 247J The 0 ¥the rant was to enaqe citizens to

construct ro gcrosg ic dom Therg ¥)vere no c ndrtrons except
that the road ha ec nstructea and use the ? n what
was at the fl e Hnreserve pubrc and. RS 247%3 wer used r pgther

routes, rer (Jd and dcce%s to mnrng carms as well as

commercial tave and general public rig ts “of-way.

The stafus of these public rr%hts -of-way is becgmrng ag issue now due
l]he and use m nage ent pfans bein 3 elo;r)]e eral 3reas as

weI as In areas t ave been conveyed (such as natrve lan

Hrstorrcallgs tne state has not :sserted its cIar[nﬁnég these rrghts

of Way U e ere was a construction prgrect ? hert funds
were Used .from construction monles to fun ﬁrocess of asserting
claim, which requires BM approval and may require litigation.

The LM DAR, _and DOThave recently signed memorandum of agreement
in w h the’ utrnes rt requirenients for teb hat gre are
orr%\/N"d 2 cZatron o public highways establis under he

nae the Memorandum of Ag reement was sr ned, there Eave been mﬁetrngs
investigating prior dssertions. Apparently hack in 1974,



BLM. ertrn claim t DOT shows a rom the BIM

ald 2 epartment Ef Hrghwggs o’rd a tralls rnvento Yer? sent it to the
Rg r anot %tquBBt[ rs usrnger?h\avas no (esponse as o the stat s

ils invent ory as _a base fo

claims. n s used at the time the
) equmag

k

t err current claim., r¥
trails rnvento% Was completed are not'a
mapping requirements.

TCorre of the issues to be addressed when consrd%rrng thg assertion of
e st tet rr[ghtso -Wa acros% nat were public”lands ??urrng the
trm t at the trail use was established rs the reaction of the Natronal

Service, the natrve orporations, and any other group who might
want fo litigate the valr ;P ? ?19 claim. Y Jow J

If the st te does obtain the ri OPts -0f Wa what is the state's Ie al
Ff ”y,y or operation a marntena ce, road openings and cldsures,

to meet the BLMs current

In addition, the state as to determine the qrder. of priorit

ad ugrcatron If av\y the c?arms [tave to e[rg sp in c% rt %d whether
B Pt statﬁ Ishes to join In current aw its or fufure avY sults
enalf o orga izations or persons (such as the Joe Vogler

case currently going

The documentatron curre cHr bein eq(tjrrred b% BLM is co%tly ang time
consumrn prep are an rstorcal ocume tértron w ill be harger and
ngredreés obtarn as time goes by (such as affidavits from old-time

Even if t Be BLM does accept. the statgs claims, |t could still be
challenge hn court b)i any inte esh party - an environmenta
rou anot er ra agenﬁ/ such as: the Natrogal Park Service as
egaéié n 5) or er ags eve the state rvrsron 0 gar S,
tion o t ese ar g are groups, rJ r}
us ST rrcte to a pa ticu ar Ind of use,

SUC[] aog s?e%rng, Cross- country skiing, e

Since there are so mang ecigl interests involyed, the state has
arent not deveIo d n¥ Irm polrc toward the res utron o
}\ se rssues and claims to fights-of-way. | am infarme Ft A
ttorney General's office is not rﬂte[1 in gettrngS Involved In
court proceedrngs having to do with the states claims, either.

| have a file containing more in-depth information.

cc: McKie Campbell



Alaska DepaAi"ent of Transportation anod'Beolic Facilities o .]/l<*‘"n '
Northern Region \ oy

Division of Plannirrcr TS iy

REVISED STATUTE 2477 RIGHTE-|-OF-VAY e 4

Legal Basis for RS 2477

Congress Act of 1866 granted rr r xs-of-way for. hi hwa S over
unregservegy q)lrc Iands nydz%y dojn ggso esta I?sh an xt nshr work of o

nlic Tl Alaska: Thi t now corrcifiect as 43 U.S
evrsed atute Y\@f 2477, states rhn fuﬁ .

"The right-of-way for the construction of highways over public lands not
* reservgg for pLYbIIc U563 S hereby grant egg ) p

Although RS_2477 was repealed Qctober 21, 1976 by : Public Law 94-579, section 706
(90 st%t 2793), those Prghts of-way prevrous?y esta%lt)is er? rema?n va?rd

Geographic and Historical Development

In Alaska, RS 2477 rights-of Waz are concentrated rrsrarnly rn the Interror
Western and Southwes ern re lons of the state an rin the oHJer River basin.
n Southeastern and aonP e Southcentral gulf coz st 7 was not as

rmportant to transportation because of the ccessrr ity via water.

RS 2477 highways have provided much of the access toco areas of Alaska inthe e+
Past and %ntr%e to dopso rstorrcall ?hese re?cads were useo ?or trade

outes an access to mining areas. %/ hey ssrrve as access for. mineral
development , forestry, reCreation, a [l ulture hnuntrn rshrng, inter-
village travel, and access to oomesteads omesrtssP ‘other land dis osals
Most “of the well established, m/ ently ‘traveled tfrails appearing on
topographic maps are RS 2477 highways.

Sines the RS 2477 statute was wrrtte In such a brissf and nonspecific manner, .
t does not estatrlr h criterig f oPetermrnrn theT ocatron orervr th of the

rights-of-way nor does rt detrne what constrtutes a." W at was
?onsrdﬁred g "highway" 1 ear ago when tge avY Wsas gasse ffers Preatl
rom the modern concept L (er a procedure tor- rdenti yrng and .craimin
rgr.ts-of-way was not estab IS

At this time, there is confusion and differences of : oanron re%ardrn the

Iocatron validity and extent of RS 2477 hrghwas jan Alaska. though RS 2477
Yv ays-exist In several states, this issug has tatjen on special sr nificance
n~Alaska because of the remoteness'and inaccessibility of much of the state.

Addrtronall the Alaska Statehood Act the Alaska Natrve Claims Settlement
ct (AN Sz and the Alaska atrongl nter%sts Lantis Conservation Act (ANILCA)
a|| rnrtrat d ma or ¢h an es.In land ownersnip in ATasska.- As land 1§ trans-

erJ rofnt l% Enarn to the State, Natjve coOPoratrons rivate
Jr lvidua agd ot eral agencies, there r? Iversity of views [e ar-
access arrr aﬁrd manageement oIrcref Some antrggwner? wish to'requla

use by type of v ight, time of year, etc. Shome favor preserving

icle, w



4

access for local residents. Others prefer no access. at all.
Furthermore af land is conveyed, the validity_of 24773 IS berng} uestroned

Currentl nad conveyan e documents RS 477 rfrents -0f Wa are tec e
onl% wit t%can "vall xrét [g ht with -no visib evr?I nce
e on the edera or State | st tus |oa S. lcae- exratrng Trall |nv en or
e, which catalogs many RS roads, Is at a sceaae 0 , 00 (%
r

ua and dogs not shw the the locaticarof RS 2477*s in; f>crent
Heta(?l tq ?Iowpthem to Be entereg on the ?and statrcs plats. i
Heed for Procedures

Confusion among ?tate and Federal agencies ananrrT*rxe landowners as to the
Implementation "of RS 2477 continues “to hinder manacsssnent and use of these
highways. It _has_become apparent that the gu liC resaurres assistance In-
rdentrf rn% RS 2377 roads. ‘State, Federa ﬂ]ove[nments Natrve

CHBPTSLATST B, ST BEEPE Y QU Peegsoh%b?ty manage et lands.

For rrqhtso Yva land selection Iand claims and crther Iand tran]sfer actron
ran da T at$ serve ei]s part o |ca| records rr-lan owner]

te Fe r government t ou h BLM and the State %rovernment (through

1S In the’™S es an Federajb |cs Interest.to e

hese RS~2
farms on both State Iand status plats, thereby assertin the
8477 claim ang entrPyrng Its locatiop ?agr tmee road}é on he status

plats, would rqdve more credrbrlrty to the States claims and would establrsh
o r the rec? bctn a file and g hic cucercs asser rn the ?arms
Thus When anﬁi?rs conve e? the S i]e d pu |e 58 477 car Woud be

uch more viable than si P ah 'vall exritrr})ge rrcr " cause \ 8onveyance
ocument. %tron of each trail would P raII}/ ﬁb Ished, there-
?re |t would be obvious tg angone researchmg ane rstatus that a rrght of-way
claim'exists across a particular parcel.

If the State documents its claims, other parties are :put in th o ition of
cha\E& the State's cjarm rather thﬁnpvrce Versa-. i PrfesentelyID e State
Wou ve to rove var exrstrn%1 cocv-eyed |a % |t the trails
were aread the sa us lats, ‘anyone vvho 1Isaresd” would be'in the NE
tion of..chall en% State's ¢l rm Assertrnu amAﬁ_S 2477 claim | B
manner IS ony mrnrstratrve etermrnatron stnce 33LM does not a judicate

someone were to challenge the Scaaie, the State's clarm
str? ave to be proveﬂ In court; hvgever We zsert arn? ?

mch better position to do y would be in a

Other Findings

iscussions, with ersonnel in. Anchorage who had rssen jnvestigating regu-
Bttrons and court ecl?srrons relating to R% 2477's repeaPer! the f%ﬂ ?g ’

points:

1) It appears that th

e
whrch)rs the erm used in t
In Alas 9450r

efin
t
ﬁghvt\raﬁ/déw ether |n t |

r* \
% «

ition of what cossrtitutes .a "hrrtrhwa "
tu e rs amatter fior each Stﬁ e t0 deter-
de | high Way ess that which "...incluges

fa
ndary”systems), road, -Street, trail,
%er eco %her/ i SI)

d
e
1
m
uet re an o similar or related structure

sta

8

nnel alegg

acilit ’an rrghto 9th



2? DOTrPF has_rr.anadWient authority on PS 2477 whew they occur c-on non-
state land. . Where RS 2477's occur on state land, DOT4PF has concyrremt
authority with the state agency having management authority over the *Jand*

(usuaHy DNR).

3) The courts have held that acceptance of_an RS 2477 does not '"impose
on the public authority the duty to maintain." Therefore, a operfectl valid

management decisjon mrght be tc provrde Irttl maintenance or not torrchfntarn
a particular tnil at all.  Additionally., lackof maintenance over ttie years

does not imply abandonment;

4) There are contradrctrng Iegal ogrnrons regarding use restricriions,.
right-of-way vacations, and the“rol local.government (ie. borooirahs) in

the management of RS 2477's. .
Tack Force on RS 2477 * . "o

This- rsTue was discussed at the Aﬂnual Meetrn% between the Bureau of "land and
Regrona Management BLM arrban sDrstrrct rce and DOTAPF Northe”m

Region on prrl I, At that meetrn}g ecrded to form a rrearonal )
"task force" rscuss thg sityation, T Alas Department ofNatural
Resources DNR was Invited to join.

the Task Force on RS 2477 rights-of-way held its first meeting June 135 1984,
BLM, D\R and DOT&PF were Bresent The meeting established guidelines! and
Procedures for asserting RS 2477 claims and having them established csn the
and status plats The” procedure 1s as follows:

1 Aclarm can be asserted by the State or any private individual.
er letter assertrnr[; d claim oy accepting an RS 2477 graant must,

oV
be submrtteg[ ong with documentation suporting the date claimed, “These date

shou/d preferably” be based on expenditure of flnds (public or privates) or the
earTresP dyae or pul lIC usF -(An Individual’ s(ptrme -In cgnstrucc)trng ¥

road ould e translated Into funds
H han 1:63,360 deprctrn% the rout's must be

a scale no s
submrtted me) tebe sup Bortrng rq]ocumentatron and cover lette
The rarI num e'r and . quad number from the existing Trarl Airwentory

File be ||c for clarification and’ cross-r“feerence.
% ﬂ q revrew e éb ?arm to verr?y that the Fand was "unresserved *
publrc lang" as f the date carmed
Yvrl 1SSUe serral number and egtablrsh aga file f each

Iarm as wil n |

DNR and DOTAPr. .. All correspondence- shou reference trthese

numb
e7r BLlYIWIH lot each trail clarmed n therr Mastertrtle Platis and
I| ot eac one on the State's g

DAR whi o plot gacl prevent c? Fusronr elt er Nﬁ gr IBOTAPFWIII harae the.,

res onsrbrlrt of submitting ajl necessary In ormatron to BLM
|09 y ?rles rngludrng maps, )su(bportrn(% data, etc., established by one

agency should be duplicated and forwarded to the other agencies.
RS 2477 Coordination Committee for Northern Alaska

? g ?vrde ahg r%gsrltyFrgrraCnenerr]aSogurégr]erg%ér&g er{%a%?rgh rsn angntoRgv%%dgg(l)rrr]:rrganté(%aon

Commrttee or Northern Alarska IS connrittee wodld consist of reprresenta-
tives from BLM DNR and DOTAPF. Its purpose would be to coordinate aand



pnon uze eiiores om sorting RS 2477 claims, to USS any areez; of
disagreement and to keep each agency informed on the other agencies:” efforts.

RS 2477 Management Review Board for Northern Alaska &

Regarding. the management of these roads, the Task Force has recommeended

establisiing an ‘RS 2477 Management Review Board for Northern Alaskxa."  This

board Woul provide a forum to discuss differences relatrn to ther-rananaoement

of RS 2477"s. Problems Whrch have come up |n the past suc as use - restrrc J

fronf requests to yacate, and ali nmeh Y]v contrﬂue  With contrda lf“”?
0 or handling t enefi

? g 100§, gn |nter agency orum ese ISsUes WO&I
erned an ?VI e “a multi-agency res ponse to Erg ems Discussions

0
cou& Pea d to é)ssH) e S0 utrons Bco mengatr N gas h] ouarol would
show a concert 0rf by al gencres Involve rovidg theughtiry
management actjons. This Would Iso provide one.age c?{ with the raeszns to
seek |t|o al sum)ort In ma gh ana emenrt decrsro Additional:” anlyr

g]ecrsron Woud be the resul e actions of several a encres ratrzrer tQ
\trvoulr? cision of just one. manager r .co-manader of thesee roads

ave veto power over any oara recommen atron

Composrtron of this board would consist of two members from BLM, DKZT. and

F with one mer(qber the Crtrzens Advrsorz Commission on Federal
Areas and one Hvrt memper rom a e essjonal organrzatrrrn;yi

ted pro
H 0f rce ternationa %ht O?WgypAssocratron% mPoraryX ember- m
P could exten ed to government mana mg crgs afreccsied by-
atgrs under discussion afd to prrva e an own IS a ected. The rooar
would meet as needed at the request of any board members.

Memorandum of Agreement

To implement trze Tas Force om endaHoBaT anrelrrEeeary Mfemorandun g b
fere,
er

Under tan MOU etween B has been dra
DNR's

time, the WOU exrst o | eenB LS Farrbanks Dr trict-Offfcre
Northcentra Drs rrct a s odt ern e IOH [) & r%gl lanter %o
Alaska IS most ec ed 4 ro J e Fairbanks ce h
ese agencres ort estab a precedent wr t 0
ulenberg Trail rt wa that an MIJ at'th e Istrict/Regional e el would
serve a5 a esﬁrn% area r this Procedure so, the archives o the
Unrversrt a-Fairb an s are est in the. state,’ 'makin "Farrganks
etters or the.nistorcial res arc Should this grocedur scccee
or _one similar coud lag ex-

are con fident it will) then t
dr‘e’ﬁ to other rengons A copy of the raft MU is attached.

The articipatin encies are in agreement that an effort such as -tehis seems
p rdtPe (IJ ﬁgs the ent usrasgrc sup ort of the BLMFarrbanks ODrstrrct

onIg Ve
a vrho will be - pres nt |s sue J;_{ co cept—

eeﬁng%@égvhss?r %0%]8% meetrngo hasu ueS su% ortgo1 aIt]he ?)\I& o??t c§(r)r (rﬁ)a

DistriCt Mana%er Division of Land and Water Management Jerry Brosstaa.

Program Needs
In order to complete this. lprorect a ommitment bz D%[AgF and tge otraré a encres

I
[
1
Y

roa S Waall

IS necessaly. he prioritization asseréron
ongoing process over several years estimate b years for } xrarh
Historfcal research, personal” interviews and preparation o maps are Tt



N
b [*i<ic -rr 1m' |0th lur discr™in cne Clahms a’™n nawn? ihem glotted o la—-
strlus ats estinvate |n icates that A t would require
agproxr ater{ 510 per_year which would provrde or the researc of

20 - 25 tr e ear IS estimate 1S based on the tin: and effort act”fil
spent for the Bulenberg Trail acquisition.

In orr(tjer to accomplish this, there are a number of alternatives for DOTSPF tx
consider. ¢

1) Funding Sources

a A current source of capital money is in the Bulenberg Trail

Aquisition rorect which has 59? 000" remaining. This money was

a ro rrate te State lr islature for the Pur 0se oJ ﬁqurrrng

f the Bulen er Trail gs arche |stFr| a

ata a mter]vrewed several, g e.and asserte claim.-

Since the, right-of-way was secyr |n thrs manner by DNR most of
othe existing” DOT4PF fUnds remain unsge However, " legislative
actrrfn would be necessary to enable uS to use the money on other

trail acquisitions,

b) A jtem could be included in the FY ss CIP Submittal which
SHIUOC#SH tAe existing Bulenberg Trail legislation and appropriac*

CL The PS 2477 activities could be included in the FY 86.D0T4PF
erating budget as contractual and/or personal services.

2) Organization/Staffing *

Should in- house sta be used, this pro ject could be handled b¥
er Plann| peclal-P ects The decrfron

th
v¥:h ! r% ?nge?s o? eac dse%r%le(r)rﬁ upon the anpower avarlabe an

b) An aIternatrve 1s'to contract this ro ect out' to an independent-
firm wh e would é)repare maps andresearch historical data for.our
This would require project management within DOT4PF. ,,

¢) Another alternative.is a cooperative agreement Wrth the Universra/
ot Alaska- Fa?rbagrr Orﬁaurﬁabﬁ gervrrnces Agrgement RSA).

S, using a Rel
rversrty student couqi researc |stohrcal data [V e the
mag} é trails. This aternatrve as the-a vant e that
wou ave more direct contro over the persons dorn the

. work. In addrtr%n this woud @robamY %he least exPensrve aIter
native. Since this work is no ch ficult as 1t"Is time
consuming, this project would be |deaI for a student.

P.econmendati ons

The M between BLM, DN\R an? DOTIiPr should be revrewe% and s %ned so this
project may begin in a timely manner. First it must be decidgd whether-



|9 sIatlve COmmlttees to use .the Bulenberg Trail appropriation o r rs 24777
gﬁ bengnaC UISI |on This amount cmﬁd be use(ﬁ)p rpthe |rsotrye%1rs

Further, we recommend that an agreement with the University of AUsN-Fair—
bankf be entered into to establish a cooperative arran%ement with "2 "graduate
level student(s) to research the historcial data for the trails and possiblyy
to prow e the maps needed.

The Coordination. Coirmittee shoul appointed and. meet promptly to establish
the "?lrst prlorlty trael?s S0 tﬂat thgpﬂrst e?orts w? %‘é’gf%’ with inter--

agency cooperation.

A f houl
todeggﬁ%?nu%n%ﬁms ggtdlvpeybudgeted in the FY se Capital and Operating Budgetzs

DP: dp



Northern Alaska EmTronmental Center

218 DRIVEWAY
FAIRBANKS, ALASKA 99701
(907) 452-5021

TO: Senate Resources Committee
Arliss Sturgulewski, Chair

FROM: Randy R. Rogers, Director, NAEC
SUBJ: SJR 10- R.S. 2477

Date: February 21, 1985

In September the Bureau of Lard Management and the Alaska Departments of
Transportation and Natural Resources signed a memorandum of understanding}
the full implications of which those parties are most likely not even

awe This memorandum establishes a procedure for placing formal
assertions of R.S. 2477 rights-of-way by the state on both state and
federal master title plats, signifying the legitimi:ation of a state right-
of-way.

The process of developing this agreement took place with absolutely no
public involvement and, 1in fact, BLM would not even allow representatives

of the Northern Alaska Environmental Center to review copies of the memo—
randum while in its draft stages. In addition to the lack of public
involvement, representatives of the National Park Service, Fish and Wildlife
Service, and native corporations, whose lands may be substantially impacted
by this agreement, were not included on the committee that drafted the

memo.

Revised Statute 2477 was originally established by the U.S. Congress in the
Act of July 26, 1866. The entire, original statute provided:

"The right of way for the construction of highways over public
lands not reserved for public uses is hereby granted.™

This law was established at a time when automobiles and D-9 Cats did not
exist and a "highway" referred to a wagon trail at most.

Because the law is so vague most of the parameters defining "he actual use
of R.S. 2477 have been established through case law. Yet, there have been
very few cases in Alaska which define how the law applies, within the state.
Despite this lack of a conclusive definition, the memoranum of under—
standing uses what small body of law is avaiDable to establish criteria
for the BLM to accept the assertions. This will result in placing the
burden of legally challenging ine application of the law on individual
persons who disagree with the shaky BLM definition.

There are literally hundreds of historic trails in Alaska which could
possibly be claimed under R.S. 2477. Many of these trails cross portions
of conservation units and have the potential to severely compromise the
purposes for which the units were established.



An example of one sucTi trail is the Bielenv.erg TF&.il where a miner was
arrested this fall when he moved mining equipment across the Yukon-Charley
National Preserve to his mining claims on Woodchopper Creek. The miner
contends that, because the route he was using is a public highway
established under the terms or R.S. 2477 (a claim which has not been
legally proven), he does not need an access permit from the National Park
Service.

This case of trespass on NPS lands is now 1in court. Meanwhile, the State
of Alaska has filed a formal assertion of this right-of-way with BLM under
the process defined in the new memorandum of understanding, an action
which jeopardizes NPS®" position in court because of the R.S. 2477 policy
of BLM. BLM, it should be pointed out, is an agency of the Department of
the Interior, as is NPS.

Another controversy with regard to R.S. 2477 which is extremely disturbing

involves Gates of the Arctic National Park. In February, 1984, the
Department of Natural Resources sent a letter to NPS stating that, because
the route of the Coldfoot Classic Sleddog Race lies on state-claimed R.S.

2477 rights-of-way and on navigable waterways, the organization conducting
the race need not obtain a special-use permit from the Park Service.

This action regarding a sleddog race may be viewed as an innocent action;
however, under the current state policy, or lack of policy, once the
right-of-way 1is established it could be used for unrestricted mining access
or other purposes which would be devastating to the wilderness resources

of the park. In this instance, NPS responded to the state that the route
would not be considered a valid right-of-way until legally proven through
the courts.

This example further demonstrates the widely differing interpretations of
R.S. 2477 by NPS and BLM. Although the agreement between BLM and the state
is not intended to apply to lands not under BLM management, validation of
the righte-of-way on BLM lands could establish a precedent that would be
detrimental to legal challenges of their validity on NPS, Fish and

Wildlife Service, native, or private lands.

In developing its R.S. 2477 policy, BLM has obviously not considered its
ramifications to other land managing agencies, nor has it thoroughly
considered how it will affect land under its own jurisdiction.

At the November 15, 1984, meeting of the Fairbanks District BLM Advisory
Council, a BLM representative indicated that, if the state asserted an
R.S. 2477 claim into the primitive portion of the White Mountains National
Recreation Area, (which is closed to all off-road vehicle use) and the
assertion met the criteria spelled out in the memorandum of understanding
thereby ending up on the BLM master title plats, a miner could drive a

D-9 Cat through the primitive area with no BLM approval required.

Many potential -i.S. 2477 routes are important for their recreational use,
but their status as such is unclear because ol the confusion surrounding
R.S. 2477. Two primary examples are the Chena Hot Springs Winter Trail
and the Circle-Fairbanks Historic Trail.



"In July, 1982, the stWe acknowledged that the Crffna Hot Springs Winter
Trail has standing as an R.S. 2477 right-of-way yet refused to protect

the trail®"s recreational properties because it is not a "main or
significant arterial thoroughfare.”™ When the Fairbanks North Star Borough
discussed the establishment of the Circle-Fairbanks Trail as a recreational
trail, the Department of Natural Resources indicated that, because the
trail is identified as an R.S. 2477, they could do nothing to manage it

for recreational purposes.

The importance of clearing up the R.S. 2477 issue_is demonstrated by the
fact that over 30 percent of recreational trajls in the Fairbanks North
Star Borou%h inventory are tentatively identified as R.S. 2477 rights-
of-way by the Department of Transporftation.

Equally disturbing as the recent developments with the R.S. 2477 jssue

IS that, althouqh the new agreement between the state and sim (efines a
Erocedure for placing R.S. 2477 rights-of-way on land status plats, ,
hereby legitimizing the claims, the involved state agencies are not certain
who will b& responsible for managing, mamtammg or accepting liability

for the roads, And questiops such as what period of non-use Constitutes
abandonment of the rights-of-way, if the rlghts-of-wa}q are restricted to
historical types and seasons of use, and vhat width the rights-of-way are,
remain to be”answered.

The manner 1in which this major state and federal action has taken place

is highly questionable. It is irresponsible land management on the part

of both the BLM and the state to establish an agreeme” or take action to
validate any of these possible rights-of-way before it is known what purpose
they will serve, what effects they will have on management of surrounding
lands, how they will be managed, and where the legal responsibilities lie.
The need to delineate how R.S. 2477 will be dealt with in Alaska is clear,
but a procedure to administratively approve the rights-of-way without

public involvement, and prior to an adequate understanding of how they will
be managed makes a travesty of safeguarding the public interest.

The state and BLM should abolish the existing memorandum of understanding,
examine the basic legal,fiscal, and management responsibilities

associated with the rights-of-way, and establish a new procedure for solving
this dilemma which is accompanied with Ffull public involvement and the
participation of all affected land owners and managers.
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United States Departmentofthe Interior 2800 (932)
+ BUREAU OF LANO MANAGEMENT

Alaska Stata Offica
701 C StTMt, Box 13
Anchoraga, Alaska 99513

September 7, 1934

Memorandum

To: Member of ALUC

From: State Director/ Alaska
Subject: R.S. 2477 Issue Paper

Transmitted herewith 1is an issue paper which sets forth BLM1s policy on R.S.
2477 rights-of-way. The policy has been altered enough in recent years to
allow us to note these claims on cur records provided the State takes the
initiative and files an application for notation which meets the criteria set
out 1in the issue paper.

In the absence of the State formally asserting its rights under the Statute,
312-1 has no choice but to consider the lands involved to be vacant public lands
without established public access. 312-1 has had nuar.-rous discussions with the
State concerning R.S. 2477 and the State is well aware of our policy and
procedures.

Enclosed is a draft MOU between our Fairbanks District Office and the State of
Alaska which is intended to facilitate the policy set out in the issue paper.
Also enclosed 1is a copy of our BLM Manual section cn R.S. 2477 and a copy of a
Regional Solicitor®s Office memorandum to the 3ureau of Indian Affairs dated
May 21, 1990.

The Fairbanks District Office and the State of Alaska, Department of
Transportation and Public Facilities, Northern Region have-been working on
this Draft MOU for sometime new and have established a good working document
wnich fits well within the constraints of our regulations*

Cur first preference would be to have the cooperative State Federal work cn
R.S. 2477 started in Fairbanks proceed. However, we would not object to the
Council taking this matter under 1its wing if this 1is what the State wishes.
Under any circumstance, the State must clearly take the leadership role.

hael E)eremoId

Enclosure (1) w/Exnibits I, Il, and 111 CaIe ector



BLM 9/7/84

Issue Paper - R.S. 2477 Roads and Trails

Under DOl existing authority and policy, it is the responsibility of the State
of Alaska to officially assert its claimed rights by filing applications for
notation of sucn rights-of-way on our records. Sucn applications in addition
to providing the information required to show the nignway meets tne four
criteria set cut below must provide a plottaole description of the facility so
that 3LM"s records can be properly noted.

The Act of July 2b, 1365, R.S. 2477 (43 U.S.C. 932)provided:

"The right-of-way for the construction of highways over public lands not
reserved for puolic uses, is hereoy granted."

This statute, which was repealed by the Federal Lana Policy and Management Act
(FLPMA) of Octooer 21, 1976, 90 stat. 2743, nas oeen intarpretea as granting a
rignt-of-way for puolic use over puolic land without limiting the metnoa of
estaolisnment of tnat right-of-way. The grant oeccmes fixec wnen a puolic
hignway 1is definitely estaDlisned in one of tne ways authorizea oy tne laws of
tne State where the land 1is located.

The Act (R.S. 2477) did not specify the extent of tne grant, the widen of tne
right-of-way, or the nature of the rignt conveyed. Since tne Department dees
not grant sucn rights-of-way, it has consistently held tnat it nas no
authority to adjudicate claims made under this Act. Therefore,
acknowledgements of sucn claims have not oeen inserted in Federal Land
Patents. The courts have held that reservation of an R.S. 2477 right in our
patents 1is not necessary to validate or protect rights-of-way createc under

tne statute.

In oraer to facilitate proper management of the puo.Lic iana, the Department
has to have sound transportation plans. It is, therefore, necessary to
identify ail puolic roads in a given area. To facilitate sucn identification
the 3ureau of Land Management has recently been given authority to note
claimed R.S. 2477 highways (roads, trails, etc.) cn its official status plats,
provided that requests for notation meet the following criteria:

1. In oraer for a valid right-of-way to exist, t.nere must have been
actual construction of a nighway. Mere use, planning, or survey 1is
not considered construction. However, construction of the highway
need not have occured all at cnce. Road maintenance often equals
improvement and even construction. When the history of a read Iis
questionable.- it"s existence in a condition adequate for puolic use

may constitute evidence chat construction hastaken place.
2. The highway is free and open to the puolic at large.

3. The construction of the highway on unreserved puolic land must nave
occurred prior to repeal of R.S. 2477 on Octooer 21, 1975.

4. The State must have a procedure to confirm tne R.S. 2477 puolic
nighway rignt-of-way grant.

Enclosure 1
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Once the State application 1is received, BLM has the responsiaility to assure
tnat the lands covered by the claimed right-of-way were, on tne date of
establishment of the highway, unreserved public lands. If tne information
submitted by the State meets the four criteria aoove, 3LM assumes (it does not
adjudicate the claim) that the road is a bona fide R.S. 2477 highway. The BLM
then acknowledges the State"s claim and plots tne right-of-way on 1its records.

Any uses other than for highway purposes witnin the boundaries of an R.S. 2477
right-of-way muse oe permitted by BLM by a separateright-of-way grant.It
should also be noted that the x.S. 2477 grant extends only to the right-of-way
itself, it does not incluae ancillary facilities such as material sources and

stockpile areas.

The Fairbanks District of BLM 1is currently working on a Memorandum of
Understanding with the State or Alaska, Department of Transportation and
Public Facilities. This MOU is intended to facilitate notation of the State's
claimed R.S. 2477 rights on 3LM*s official records.

BLM has no oojection to elevating this MOU to State level if tneCouncil so

desires. However, even if the MOU is elevated to State level, 3LM cannot by
law or regulation note tne State®s P..3. 2477 claims to its records untii the
Stats DOT/PF files a formal request for notation accompanied by a plottabie

description and a date of appropriation. The initiative to begin the record
notation process rests with the Stats.

Further, until tne State officially identifies its claimed P..S. 2477 rights,
so they can be noted u i the records, Federal agencies have no recourse out to
treat tne lands involved as if they were f:>"e and clear of encumbrances. As
an example, numerous contacts were made with the State of Alaska during the
planning process on the Staese MCA and the White Mountains NRA. At no time
has the State of Alaska identified any R.S. 2477 claims within these planning
areas.
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easement of either 65 feet or 100 feet depending on the land
status at the time of the dedication. Informal acceptance of
the grant has occurred every time men cut their way thro*ughthe
wilderness during the gold rush in effect constructing public
highways for all to use. Many years of use by succeeding
fortune seekers/ trappers, traders, subsistence users and
recreationists along these routes has reinforced this legacy.
Once granted and accept d, the vacant, unreserved public lands
over which the right of way lies are severed from ownership by
the federal government and pass to the Territory, the State or
the public of those political entities.

The Alaska National Interest Lands Conservation Act  (ANILCA)
mandated the preparation of management plans for the lands
added to the Conservation System Units (CSUs) created by that

act. Unfortunately, both the Federal and State agencies have
for the most part not adequately considered these public
highways in the planning efforts now underway. Failure to

confront the issue of RS 2477 has and will continue to do harm
to the interests of the State, the Federal government and the
Alaskan public.

Recently, a miner was arrested by Park Service personnel

within the bounds of the Yukon-Charley National Preserve while
moving a“"bulldozer along the Bulenberg Trail which both he and
State officials claim is a valid RS 2477 right of way. The
miner has patented and unpatented, mining claims in the National
Preserve to which he 1is guaranteed access by Section 1110 of
ANITLCA. These ™"guarantees™ are honored by requiring miners and
other traditional users of the lands 1in question to contend
with considerable amounts of paperwork to receive permi“ts
providing access to these lands. This Commission believes that
this system of permitting 1is .contrary to the spirit and the
letter of the law where Jlegitimate RS 2477s are involved.

Formal recognition of valid RS 2477 rights of way by the
various Federal agencies would simplify the problem of access
and allow the use of a transportation system that has been in
existence for over eighty years. The use of valid rights of
way belonging to the State of Alaska should not be subject to
the issuance of permits by Federal land managers.

This is clearly the intent of the Congress as evidenced by the
report of the Senate Energy and Natural Resources Committee
(Report #96-413; November 14, 1979; page 303): "Those private
lands, and those lands owned by the State of Alaska or a
subordinate political entity, are not to be construed as
subject to the management regulations vhich may be adopted to
manage and administer any national conservation system unit
which 1is adjacent to, or surrounds, the private or non-federal
public lands. Federal laws and regulations of general
applicability to both private and public lands, such as the
Clean Air Act, the Water Pollution Control Act, U.S. Army Corps
of Engineers wetlands regulations, and other Federal statutes
and regulations of general applicability would be applicable to

oage 2



private or non-federal public land inholdinys within the
conservation system units, and to such lands adjacent to
conservation system units, and are thus unaffected by th,e
passage of this bill."

The State officials responsible for asserting the State®s
claims and managing these rights of way on behalf of the
Alaskan public have been reluctant to do so. Perhaps this is
due to a desire to de-polemicize the relations between the
State and Federal governments since the passage of ANILCA.
However, an absence of both a clear policy and the political
will to follow through on such a policy is tantamount to a "de
facto"” abandonment of these rights of way. This Commission 1is
implacable in its opposition to such an abandonment.

The Yukon-Charley National Preserve case involves more than the
issue of access by RS 2477 and will be settled in a court of
law. One thing is clear however, according to personnel in
both the Alaska Department of Transportation and the Department
of Natural Resources, the trail used 1in this instance is a

valid, documented RS 2477. "p- - 7N

. ' -0"- -» “< s
The Citizens®™ Advisory Commission on Federal Areas proposes the
formation of a work group or task force which will establish a
procedure to confirm the Statels RS .2477 claims.. They -

Commission requests that the member agencies of the ALUC
cooperate fully in the implementation of this proposal.--" Such #*
cooperation would include agency acknowledgement of identified
RS 2477 rights of way 1in the planning efforts of the CSUs, as
well as adequate personnel and funding for the necessary
research. . e c 13

The Commission recommends that the Alaska Department of
Transportation and Public Facilities and the Department of
Natural Resources act as the co-lead agencies on behalf of the
State 1in the task force. We recommend the Bureau of Land
Management as the lead agency for the Federal government.

This matter is 1in urgent need of attention. Access to
legitimate inholdings on the CSUs 1is not being adequately
addressed despite the guarantees of ANILCA Section 1110. In

the absence of a clear 1initiative on the part of the State,
there 1is. little the land management agencies of the Federal
government are able or willing to do on the issue of. RS 2477
while plans for the CSUs are being prepared. Timely action by
the appropriate State agencies 1is necessary to ensure federal
and private recognition of RS 2477 rights of way.

The Citizens®™ Advisory Commission on Federal Areas believes the
ALUC 1is the proper channel through which this problem may be
addressed. Formation of an intergovernmental task force will
clear up some of the unanswered questions faced by private and
public land managers.

Page 3



MEMORANDUM OF UNDERSTANDING
BETWEEN ALASKA DEPARTMENT OF NATURAL RESOURCES AND
ALASKA DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES
AND
BUREAU OF LAND MANAGEMENT

PURPOSE

1. The purpose of this agreement is to establish the
procedures for the assertion of RS 2477 rights-of-way by the Alaska
Department of Natural Resources (DNR) and the Alaska Department of
Transportation and Public Facilities (DOT&PF) to the Bureau of Land
Management (BLM). Federal* state* and local officials need tc know
locations of RS 2477 public right-of-way assertions 1in order to assist
such officials 1in their land and resource management decisions. The
public needs to know the location of RS 2477 public right of way
assertions to avoid unauthorised uses on private lands. This
Memorandum of Understanding (MOU) will establish procedures that.will
enable RS 2477 rights-of-way assertions to be placed on land status
plats.

BACKGROUND

2. RS 2477, formally codified as 43 U.S.C 932 (repealed by
P.L. 94-579, Federal Land Policy and Management Act of October 21,
1976), provides:

The right of way for the construction of highways
over public lands, not reserved for public uses, 1is
hereby granted.

3. By regulation found in 43 C.F.R. 2802.5 (b), the Bureau of
Land Management has provided:

In order to facilitate management of the public
lands, any person or state or local government which
has constructed public highways wunder the authority
of RS 2477 (.43 U.S.C. 932, repealed October 21, 1976)
may file a map showing the 1location of such public
highways with the authorized officer.

4. In Hamerlv v. Denton, 359 P. 2d 121, 123 (Alaska 1961), the
Alaska Supreme Court stated that the general rule regarding acceptance
of the RS 2477 federal grant:

Before a highway may be created, there must be either
positive act on the part of appropriate public
authorities of the state, clearly manifesting an
intention to accept the grant, or there must Dbe
public use for such a period of time and under such

conditions as to prove that the grant has been
accepted.



5. The Uniced States Department of the Interior/ Office of the
Solicitor/ stated in a memorandum dated July 7, 1983:

HL(T)he "Department of the] Interior has long recognized
that State law controls what constitutes a (R.S. 2477)
highway within each state:."™ and

6. Alaska Statute 19.45.001(3) 3tates:

"Highways 1includes a highway (whether 1included 1in the

primary or secondary systems), road, street, trail,
walk, bridge, tunnel, drainage structure and other
similar or related structure or facility, and
right-of-way thereof, and further includes a ferry

system, whether operated solely inside"the state or to
connect with a Canadian highway, anc\ any such related
facility:" and

7. WHEREAS by statute, AS 19 SLA 1923; 123 SLA 1951; 35 SLA
1953; AS 19.10.010/ the State of Alaska has accepted the RS 2477
grant.

8. The RS 2477 grant has also been accepted 1in many cases by
actual public use or expenditure of public monies on unreserved public
lands for highway purposes.

POLICIES AND PROCEDURES

9. DOT&PF shall have responsiblity for asserting and for
identifying and submitting maps to BLM of all RS 2477 rights-of-way
established before October 21, 1976, identified on the 1list of state
maintained highways. DOT&PF*s responsibility wunder this paragraph
includes both state and non state lands.

10. DNR or DOT&PF may identify, assert, and submit maps and
evidence of use to BLM for all other RS 2477 rights-of-way established
before October 21, 1976, situated wupon any Jland within the State of
Alaska.

11. DNR or DOT&PF shall accept evidence of use on any
right-of-way established before October 21, 1976, from other state
agencies, local governments, and members of the public. For all

claims of RS 2477 rights-of-way which 1involve state 1land or provide
access to state land or public water an ADL/LAS <case file will be
established.

12. DNR or DOT&PF may maintain duplicate sets of all files
regarding RS 2477 rights-of-way.. All newly created RS 2477 files, or
any documents to be added to an existing Tfile, will be duplicated and
forwarded from one agency to the other.



13. All maps showing the location of RS 2477 rights-of-va
established before October 21, 1976, submitted to BLM shall be th
best maps possible but not of lesser detail than standard USGS maps a

a scale 1:63,360. Maps and supporting documentation shall b<
submitted by .both agencies concurrently. The submission of such map;
showing thelocation of RS 2477 rights-of-way on public Jlands shall

not be conclusive evidence as to theirexistence. Similarly, <

failure to show the location of RS 2477 rights-of-way on any map shall
not preclude a later finding as to their existence.

14. There shall be established anRS 2477 coordinating
committee in the Northern Region of Alaska composed of DNR, DOT&PF anc
BLM. The purposes for this committee are as follows:

(a) coordination of agency priorities for identifying,
locating, and asserting RS 2477 rights-of-way:

(b) coordination of RS 2477 processing procedures for
identifying, Ilocating, establishing case files, making assertions, and
platting claims on both federal and state land status plats; and

(c) coordination of requests made to and by the agencies.

15. Each assertion of the existence of an RS 2477 right-of-way
made pursuant to this agreement and the submissions to BLM will be
reviewed by BLM to ensure the 1land was unreserved public land as of
the date claimed and was established prior to the repeal of the law on

October 21, 1976. BLM will not adjudicate the validity of RS 24"77
assertions.

16. BLM, DNR, and DOT&PF shall each issue a serial number and
establish a case file for each claim made pursuant to this agreement.
All correspondence shall reference all agencies®™ file numbers.

17. BLM shall plot each RS 2477 right-of-way asserted on their
Master Title Plats when the following criteria are met (BLM Manual
2801.24 B.l, Rel. 2-152, 9/10/82):

1. Criteria for identification of
R.S. 2477 Public Highways, 1include four elements:

a. In order for a valid
right-of-way to come into existence, there must
have been the actual building (construction) of a
highway. Mere wuse, planning, or surveying, does
not equal construction. However, construction may
not have occurred all at once. Road maintenance

often equals 1improvement, or even construction.



Increments of maintenance over several years may
equal construction. When public funds have been
spent on the road it may be a public road. When
the history of a road 1is unknown or questionable/
its mere existence in a <condition adequate for
public use may be evidence that construction has
taken place.

b. A highway 1is freely open to
everyone. Roads that have had access restricted
to the public by locked gates or other means may
not be public highways.

C. The construction of a public
highway on unreserved public land must have
occurred prior to October 21, 1976.

d. A State has to have a procedure
to confirm the R.S. 2477 public highway
right-of-way permit.

18. This MOU establishes the state®s procedure to confirm the
RS 2477 and thereby fulfills item d in paragraph 17 above.

19. DNR shall plot each RS 2477 right-of-way asserted on their
land status plats.

20. Nothing 1in this Memorandum of Understanding shall obligate
any party in the expenditure of funds, or for future payments of
money, in excess of appropriations authorized by law.

21. Each party agrees that it will be responsible for 1its own
acts and theresults thereof and each party shall not be responsible
for the acts of the other parties; and each party agrees it will
assume to itself risk and liability resulting 1in any manner under this

agreement.

22. Nothing in this MOU is intended to limit agency or
individual rights to normal administrative or judicial appeal
processes.



23.* Nothing herein 1is intended to conflict with Federal, State
or local 1laws or regulations. If there are conflicts, this agreement
will be amended as soon as practical to bring it into conformance with
conflicting laws or regulations.

24 . It is understood by all parties that 1individual citizens
may be entitled to assert rights-of-way under RS 2477 notwithstanding
this agreement. Nothing in this Agreement shall affect the right of

private citizens to assert rights-of-way under RS 2477 1in conformance
with applicable law.

25. The effective date of this agreement shall be from the
date of final signature. The agreement shall remain in effect until
.rties jointly agree otherwise.

Date .1984

epartment of Natural Resources

te 9" / Z ~h , 1984
Carl Johnson,/District Manager, /
Fai rbanks Dis/rict Office, Bureau of Land Management

Da te A 1984

\* Glenzer, "e~uty Commissioner,
Northern J~rgion, Alaska Department of Transportation £ Public

Faciliti)



INHrLY 1tf
Uniced States Department of the Interior 2300 19325
BUREAU OF LAND MANAGEMENT
Alaska State Office

701 C Street, Box 13
Anchorage, Alaska 99513

.November 23, 1984

Instruction Memorandum No. AK-35-72
Expires 9/30/ 35

To: DM1s and DSD"s
From: State Director, Alaska
Suoject: Notation oE R.S. 2477 Right-oE-Way Assertions on tne Puolic Lana Records

This memorandum 1is intended to supplement manual guidance on notation of

R.S. 2477 right-of-way assertions. Tne BLM manual policy on notation of claimed
R.S. 2477 is intended to facilitate BLM management of those lands it
administers. BLM needs a sound transportation plan in order to effectively

manage those puDlic lands it administers; tnerefore, it is necessary to
icentify existing access routes on the Bureau®s official records.

Notation of any particular R.S. 2477 assertion oE right to these records is

discretionary. The manual merely provides 3LM a procedure of noting R.S. 2477
claims on 1its records, if BLM agrees that the assertions, have at least potential
validity. The manual procedure 1is not intended to force 3LM.to note assertions

it believes to oe questionable or invalid.

It should, however, be rememDerea that an R.S. 2477 grant 1is created by taxing.
The rights acquired t.nereunder attached immediately when the facility was first
appropriated or constructed under the statute. Once a right-of-way Iis
estaolished under R.S. 2477, it may be abandoned only under procedures
estaolished by State law.

The BLM snoula worx with tne State cf Alaska to icentify those existing access
roads and trails which may be potentially valid R.S. 2477 assertions. When 3LM
agrees that a right may exist (i.e. the assertion may be valid) under tne
statute, it should note the assertion on its official land status records. IE
BLM does not agree that the right may exist, tne assertion shoula not be noted
to the records. 3LM"s notation of a potential right does not validate an

invalid assertion and its failure to note a valid assertion does noT*void sucn
assertion. The actual validity or nullity of an R.S. 2477 assertion can only be
determined by a court of competent jurisdiction.

If an R.S. 2477 1is asserted on a road or trail historically used only as a
winter trail and use begins to occur during the otner seasons which causes
environmental damage, 3LM"s recourse 1is to try to get the State to maintain the
trail or for BLM to sue for damages on Feaeral lands. Seasonality of use should



be defined by the type of use which existed at the time the trail or road was
escaolisned or appropriated. The background and history of the trail inay need
to oe checked to determine 1if use has oeen seasonal.

BLM will note potentially valid R.S. 2477 assertions only across lands which it
administers. Notations will not be made on lands withdrawn for other agency
use, unless BLM has an MOU regarding nocatior. with tnat agency having
jurisdiction over the land. Assertions of rights will not be noted on land
which have oeen Interim Conveyed or Patented to a Native Corporation or
Tentatively Approved or patented to the State of Alaska.

The BLM does not neeu comment or concurrence from Native Corporations to note
assertions on Lands that it manages (including lands that are merely selected by
sucn corporations.) BLM 1is only acknowledging a claim of a valid existing right

to such lands. Sucn an acknowledgment does not change the validity or inval—
idity of the right. The existence of sucn a potential right will not be cited
in any conveyance document as an encumbrance. A Native Corporation is free to

challenge the assertion, in court, after it acquires title.

3LM will not specifically reference an R.S. 2477 claim, assertion or notation in
tne deeos or patents it issues for any claim or entry maue under the rublic lano
laws, unless tne inclusion of a reference to sucn claim has oeen agreed to, in
writing by all affected parties.

There may be situations wnere the State of Alaska may find ic advantageous to
acquire a right-of-way under Title V of the Federal Lano Policy ”“ana- Management
Act in lieu of an R.S. 2477 notation. Patents for entries maae after granting
of a Title V right-of-way are made suoject to the right-of-way.

It should also be noted that the BLM cannot impose restrictions or stipulations
restricting the use of an R.S. 2477 road or trail for those purposes authorized
by statute. "-W *.ne State can 1impose restrictions oh sucn uses. However, R.S.
2477 did not au... .ize tne construction of non- access facilities such as
powerlines, pipelines, etc. Such facilities, if not covered by a granted
right-of-way constitute unauthorized use.

In deciding whether to note an assertion on tne 3LM records, 3LM may perform a
field examination and/or prepare a report to suostantitace its decision as to
disposition of the assertion. However, sucn action 1is not tequirea.

Distr ibution:
D-DSC (D-553A) Scace Direccor
Acting
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October 23, 1984

Dan Alex, President

Alaska Native Land Managers Association
Pouch 6599

Anchorage, AK 99502

Dear Dan:

Enclosed are copies of a recent MOU between BLM, DNR and DOT/PF
(in Fairbanks), and a DOT/PF briefing paper on RS2477 Rights-of-Way.
I have serious objections to them from both a land title and a land

management perspective.

Ib begin, RS2477 Rights-of-Way are rights-of-way which, 1if valid,
are rights granted outside the statutory realm of ANCSA or FLPMA, i.e.,
43 USC 932. Basically, if a right-of-way is to be determined valid,
the land over which it crossed bad to be vacant, unreserved, public lands
at the time use began and there has to be a determination, (frequently
in court if the landowner objected), that there was sufficient public use
or expenditure of public funds, to qualify under the statute. If determined «
valid, the right-of-way width was usually ditch to ditch. The only entity

with the authority to adjudicate these rights is a court of law, not the BLM.

What this means in practical terms is that these rights-of-way have
never been identified in title documents granted to private landowners
in this state or elsewhere in the lower 48 until the State of Alaska pressured
BLM to insert these rightsnof-ways-in native conveyances. Since BIM"cannot,
by law, adjudicate these rights, they are considered assertions until they

are proven.

IT a trail or road crossed a private landowners property and the land-
owner questioned the public®s right to use the trail, thejowrjer may block
the .trail. .If the user objects,, he .can .take the landowner Tto court, .to protect....

his right of access, or vice versa.

The MOtJ, needless to say, was written without native input. It establishes
a de facto adjudication process which places these rights-of-way on BLM"s
land status documents and ultimately in Native Land conveyances. The Native

landowner has no opportunity to protest. The State, on the other hand, has
gained another leg up on the private landowner by having these assertions
of rights placed on the public land records and Native land title without



* pban Alex
October 23, 1984
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an opportunity for carpietc ac.agudica.tion in the %roper forum. (Please
read their briefing paper clcse|a|¥_-) |f the ES2477 assertion ends un.in- -
the land conveyance, the Corpcnration receives a clouded title document
and faces potentially significxant managencnt problems.

The management problems cnan be significant. First, most of these
RS2477 assertions are made on cold winter trailsi With modem technology,
many people want to use these ociails in the summertime, a period when
It 1s impractical to vise the rarail in its winter location, so they begin
to move this way and that to -avoid the pot holes and permafrost areas
creating new trails and often -serious surface damages. This creates surface
damage-problems for the landcwnesr. There is also a question whether the
public has the right to use a vudnter trail in the non-winter months.

. Secondly, as the DOT/PF trodefing paper points out, even if an RS2477

IS determined to be valid, the s-state has reserved the right to decline to
maintain the rights-of-way. Thiiis leaves th| landowner with continued resource
destruction and the public usnpg a potentially unsafe public right-of-way. In
5|m?Ie terms, the state wants rris cake and eat it, too. | say that if they
want the rights of ownership, orfaey should accept the obligation to manage and

maintain them!

W recommendation to the Siative Land Managers is to consjder these points
and, if they agree, develop x sstrategy involving our congressional delegation
and state legislators to removes-these  assertions, from the public land records
until proven valid in the prccesr forum and seek 1eg|slat|on that would require
the state to accept management Aresponsibility when they assert title.

Paul C. Costello
President
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November 1, 1984

Lavelle Black
Dept, of Interigr
Alaska Program Staff (311)
18th and "C" Streets, N.W.
Washington, D.C. 20240

Dear Lavelie:

Here is the letter and enclosures we discussed today. As | indicated,
they create problems in three related areas.

1). To begin, if | were a native landowner, | would be offended that
BLM drafted such a document without any visible effort to involve the native
cormunity. As my lawyer friends would say, "It flies in the face of ANCSA."

_22. Next, the MOU establishes a de facto adjudication of less than
fee inferests when BLM does not have the authority to adjudicate RS 2477
interests. The only forura to properly adjudicate_them is with the landowner,
or if that proves to be unsuccessful,” in court. The only Federal land title
to be prejudiced with these 8uest|onable assertions are native lands. In n¥
experience | have never found a Federal patent in the Lower 48 which purported

to adjudicate an RS 2477,

3). It represents land management phlls_ophg at its least, i.e., the
State would like title any way they can get it, but want "the right'to refuse
service" (maintenance) to anyone. “This creates a conflict between the
unsuspecting user and the landowner when a user attempts to use a damaged
trail and finds that he cannot because of permafrost degradation, for exanple.
He makes the choice of not going or_Just,movm? the tratl over a bit to avoid
the inpassable section. Hence, he infuriates the landowner by destroying
surface resources and trespassing. The user then faces an-irate landowner,
gossmle criminal charges and the State who chooses to do nothing. The
eventy Mile Trail in Eagle is a good example.

M&/ solution is simple. Revoke the MCU and let the landowners and the
State decide in the manner most practical which right is valid and who is
responsible for that right, If a right is valid because there is a continuing
public use and need, then let the State seek the funds to maintain the
right-of-way on a case by case basis. BLMis helping neither themselves
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nor the Native crrrwunity nor, in the run, the taxpayers of this state,
in trying to dfttririne what is best for a situation that they have no legal
obligation to be irmvolved in.

I hope that thrii.s finds you well apd enjoying the fall season in
Washington. Give-rray regards'to Bob.

Sincerely,

wPa) C. Costello

Precedent

Enc: Letter to Damn Alex
Briefing Paaeaer
1CTJ

PCC/bap



701 "C" Street
Anchorage, Alaska 99513

Dear Mr- Panfold

We recently received copies of a MwHDrandura of Understanding (MOU)
between BLM®"s Fairbanks Districtr DNRhs North Central District, and
DOT/PF"s Northern Region. The-- MOU states 1in its -Purpos"e -that federal,
state and local officials need to know, the locations of RS 2477
rights-of-way assertions in order to manage tESfir respective lands.
The fIOU goes on to set procedures under which: DOT "and DNR will submit
evidence, supporting RS .2.477 r/w assertion*" aartd- BLM* 3 Fairbanks District
will plot"these assertiohs-on the Hasten. ¥itie Plat*"(MTP)

[ . s
We believe this is a serious”"nristake on BLM®"s part and will only add
more confusion to land management 1in Alaska. RS 2477 r/w carry much
more uncertainty than just their location. There continues to be
unanswered "Questions about their width, the allowed uses, degree of
public use needed to establish a valid grant> abandonment, and main—
tenance-" By recording the State®"s asserted claims on MTP"is, BLM
perpetuates these vagaries and even patsses them on to the recipients
of lands; conveyed Jfe £s responsibility to convey clear
title. feacfand aascf- .S tatels right to*seek legal remedies to
whatever argument they hire with such title. "By""placing such nebulous
claims as RS 2477"s onr their records, BLM adds credence to unprovdd
assertions and puts., thoere. pha receive. BLM conveyances®in the position
of having to defend?™ ) they receive them.
A government title then becomes a sham sincethe hasic _rlghts of the
owner aren't even defined by the agency conveying the title.

Prior to the MOU, DOT/PF prepared a briefingpaper on RS 2477 r/w
which states 1in part: -
<eo
Tf the State documents its claims, other parties are put
in the position of challenging the State®s claim rather
than vice versa. Presently, the State would have to prove V
"valid existing rights® on conveyed land, if the trails



23. "Nothing herein 1is intended to conflict with Federal, State
or local law»s or regulations. If there are conflicts®, thi*sragreement
will be amended as soon as practical to bring it info conformance with
conflicting laws”or regulations.

24. It isXunderstood by all parties that <individual citizens
may be entitled toXassert rights-of-way unde-f RS 2477 notwithstanding
this agreement. Nothing 1in this Agreement/shall affect the right of

private citizens to assert rights-of-way /Under RS 2477 in conformance
with applicable law.

25. The effectivi date of this agreement shall be from the
date of final signature, yThe agreement shall remain in effect until
the pan™-ties jointly agree obherwis?.

Da te

g"sdssia, Diacrictnager\
ce, Alaska Department of Natural Resources

Da te , 1984
Carl John District Manager,- /
Fairbank stricv~rOffice, Bureau Management
Data
"H. eputy Commissioner,
Northern egion, Alaska Department of sportation,

Facilit
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were already on the status plats, anyone who disagreed
would be in" the position of challenging the State's

claim. Asse.rt[n? an RS 2477 claim 1n thi3 manner is

only an administrative determination- since BLM does not
adjidicate. RS 2477 claims- 1S seraccs were? to challenge
|&e Stater the State's claim would still have to be proven
in courthowe?rer, we certainly would be in a much better
position to do this-"-

Clearly the State*s strategy is to cultivate doubt about titles tc
lands Crossed by their asserted rights-of-w a¥ and to place the burrden
0f Proof, on the patentee. BLM is promoting this strategy in your nwn
Instruction Memo, AS-85-72 of November 28, 1984 stating that ™the 33LM
does* not need comment or concurrence from Native Corporations to mote
assertions on lands that it manages (including lands that are mereily
selected by such corporation)". "Furthermore, that, "A Native Corpcor-
E{IIHHHIS free to challenge the assertion, in court, after it acqoirres
itle " »

The use of the word 'free* in this context is ludicrous. Native Corp
orations and individuals should be FREE from receiving clouded titlie
to their lands after waiting 13 years, and FREE from having to defssnd
their titles from assertions to nonspecific encumbrances.

By putting the State's assertions on MTP's, the BLM invites trespasss
by third parties such as miners, hunters and recreateonalists. We
believe that BLM* in effect, is creating the conditions whereby sccsh
trespass w ill certainly result. This would affect not only privates
lands but national parks, wildlife refu%es, and wilderness areas,
since the MOU covers "any land within the State of Alaska, ..both
state and non-state lands". %

Section 4 of the MOU cites a State court, decision contrary to BLM
Manual 28-01 B .I-a., which requires actual construction, rather thann
mere use to establish a valid grant. We would like to know which
interpretation w ill apply to federal lands? Since the MOU only namnes
the Fairbanks Distict, we would like to know what "the statewide
procedures are and what your bureauwide procedures are. We would

aloe like to know what weight these assertions have on lands alreaddy

ul
I

patented or IC'd, and on Native Allotments; whether the_Y are pendimyg,
approved or certificated- We would also like to know it landownerss

affected by these RS 2466 claims are being notified by BLM of theses

asser%[cl)ns and being given an opportunity to submit material for tree
case files.
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These right-of-way assertions cure going to cloud land titles all over
tice State and' BLifs present course |s onIy assing the problem on to

those receiving BLM conveyances* BL s respon3|b|I|ty to convey
CLiaa title and to protect the mtegrlty of selected lands under BLM'S
M ctEim-annaAftsteast. . TID aceaap-lish s ouId seek a statute of

'm$3adtaifciOos roar assearfeiag rlghts ef-way un er- RS 2477. There should
he federal reratlatloms that clearly define the requirements to be met
Berffore* a valid* grant can iswue, as well as the width of the right-of-
wayr the responsibility for maintenance, the allowed uses, seasonal
wsé> cessation- of use, iawtiae and a”pealls; These rights-of-way w_ill

‘e"greatly affect the management and developmen tof all our lands. Their
requnements ad gh granted must be no less clear _than_a other
type of rlghto -w ay and cannot be left to interpretation if a F deral
land patent is to carry its- welcl;h as the beginning in the chain of
title. Valid public access certainly needs fo be protected, but in
the present situation RS 2477 jeopardizes far more than it protects.
Sincerely,

/

William C. "Spud” Williams
President

fill 1Unm



RESOLUTION #2-185

RESOLUTION PERTAINING TO ESTABLISHMENT OF RS 2477 RIGHTS-OF-WAY

WHEREAS, the development and production of natural resources in Interior
Alaska is a significant element in the economic base of the Fairbanks commun—
ity and the welefare of its inhabitants; and

WHEREAS, expansion of resource production is dependent on adequate access
to areas in which resources are located; and

WHEREAS, access to a number of resource areas in Interior Alaska may
become possible by the use of routes established in the past and which are
included in the inventory of trails owned by the State of Alaska as asserted
by Memorandum 00-2528, April 8, 1974, to the U.S. Bureau of Land Management;
and

WHEREAS, the procedures for the assertion of RS 2477 Rights-of-Way by the
State of Alaska has been established in a Memorandum of Understanding between
the Alaska Department of Natural Resources (DNR), and the Alaska Fepartment of
Transportation and Public Facilities (DOTPF, and Bureau of Land Management (BLM),
September 28, 1984, promulgated by the interior regional offices of these three
agencies; and

WHEREAS, a coordinating committee comp”iting a representative of each
agency (John Martin, DOTPF; Joseph Sullivan, DNR; Dwight Hempel, BLM) has
been established; and

WHEREAS, the historical research, documentation and mapping required for
the routes already inventoried and identification of trails not previously inventor
ied will require a significant effort and John Martin, DOTPF, and Joseph Sullivan,
DNR, are investigating the manpower and funding requirements to accomplish this
effort.

NOW THEREFORE, be it resolved by the Greater Fairbanks Chamber of Commerce tha
the implementation of RS 2477 Memorandum of Understanding dated September 28,
1984, AK-023-MU5-002, be strongly supported; and

BE IT FURTHER RESOLVED, that the State Legislature encourage this project
by supporting adequate budget and/or priority assignment of personnel in DOTPF
and DNR and similar support by given by the Federal Government to BLM; and

BE IT FURTHER RESOLVED, to encourage all organizations and individuals to
develop and submit to DOTPF and DNR a list of priority routes known to them in
Interior Alaska which will be of maximum benefit for mineral, agricultural,
commercial and recreation and that routes which can support more than one of
the above be given particular emphasis; and

BE IT FURTHER RESOLVED; that full consideration be given to the corridor con—
cept, alternate established routes and to existing land rights of others, in—
cluding private owners and the national interest lands, in identifying RS 2477
Rights-of-Ways; and

BE IT FURTHER RESOLVED, that copies of this Resolution be forragiJ*pGFto :



Resolution //2-185
RS 2477 Right-of-Way

Page 2
Governor of Alaska
Commissioner, Department of Natural Resources, Alaska
Commissioner, Department of Transportation and Public
Facilities, Alaska
President of the Senate, Alaska Legislature
Resources and Transportation Committees of the House, Alaska
Legislature
Senator Ted Stevens
Senator Frank Murkowski
Congressman Don Young
Secretary of the Interior
Director, Bureau of Land Management, Washington D.C.
Alaska State Director, Bureau of Land Management, Anchorage,
Alaska
Director, Northern Region, Bureau of Land Management, Fairbanks
Alaska
DATED THIS 14TH DAY OF JANUARY , 1985.

GREATER FAIRBANKS CHAMBER OF COMMERCE BOARD OF DIRECTORS

Title President and Chief Executive Officer

Attachments: Memorandum 00-2528, April 8, 1974
Memorandum AK-023-MU5-002, September 28, 1984
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I just talked to David Olsen, Deputy Regional Director for the Fish and
Wildlife Service. He has met this morning with representatives of
Shumagin Corp. They agreed to the following points:

1) Fish and Wildlife will delay any action untill March 18th.

2) In that interim the people of Sand Point will spread the word of the
cattle®s availability.

3) On March 18, Fish and Wildlife will institute a "culling” operation,
killing the old cattle. They will leave at least 90 head of the best
stock on the island.

4) On August 15, when a barge is available, Fish and Wildlife will
assist in moving the remaining cattle to Unga island.



MESSAGE TO THE SENATE

HOUSE

March 6 85
JUNEAU, ALASKA 1S

MR. PRESIDENT:

The House has passed SJR 14am (Urging the United States Fish and
Wildlife Service to postpone the proposed cattle slaughter on Simeonof
Island) with the following amendment:

HCS SJR 14 (Res), same title

and I-t—-is-transmitted for consideration.

CHIEF CLERK OF THE HOUSE
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Offered: 3/6/85
For Today"s Calendar

Original sponsor: Zharoff

IN THE SENATE BY THE RESOURCES COMMITTEE
HOUSE CS FOR SENATE JOINT RESOLUTION NO. 14 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Urging the United States Fish and Wild-
life Service to postpone the proposed
cattle slaughter on Simeonof Island.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS cattle have been on Simeonof Island since 1894; and
WHEREAS the United States Fish and Wildlife Service has indicated that
it plans to kill the cattle on this island; and
WHEREAS the people in the communities near Simeonof Island are suffer-
ingdifficult economic times due to the decline of the fishery stocks; and
WHEREAS the people in the communities near Simeonof Island have used
the cattle on Simeonof Island as a supplemental food source in the past,
and would like to continue to do so in the future; and
WHEREAS there are cattle holding pens and loadingchutes on Simeonof
Island to facilitate removal of the cattle; and
WHEREAS the Shumagin Village Corporation desires to transplant the
cattle from Simeonof Island to Unga Island, but the ShumaginVillage Corpo-
ration may require until September 1985 in ordi to do so; and
WHEREAS the slaughter of the cattle would c¢ 1istitute a waste of thou-
sands of pounds of beef that could be used by needy Alaskans in the immedi-
ate area; and
WHEREAS the elimination of the cattle will be very expensive; and
WHEREAS the cost of the destruction of the cattle could be wused to
better advantage to help the Shumagin Village Corporation transplant the
cattle to Unga Island;

BE IT RESOLVED by the Alaska State Legislature that it respectfully

-1- HCSSJR 14 (Res)
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urges the United States Fish and Wildlife Service to postpone its ultimate
termination action related to the cattle until at least October 1985; and
be it

FURTHER RESOLVED that the legislature respectfully urges the Uni:ed
States Fish and Wildlife Service to assist the Shumagin Village Corporation
in its effort to transplant the Simeonof Island cattle to Unga Island; and
be it

FURTHER RESOLVED that the Alaska State Legislature urges the Alaska
delegation in Congress to ensure that the United States Fish and Wildlife
Service postpones the cattle slaughter on Simeonof Island until at least
October 1985.

COPIES of this resolution shall be sent to the Honorable Ronald
Reagan, President of the United States; the Honorable Donald Hodel, Secre-
tary of the Interior; and to the Honorable Ted Stevens and the Honorable
Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Repre-

sentative, members of the Alaska delegation in Congress.

HCSSJR 14 (Res) -2-
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Introduced: 2/18/85
Referred: Resources

IN THE SENATE BY ZHAROFF
A SENATE JOINT RESOLUTION NO. 14 am
IN THE LEGISLATURE U THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Urging the United States Fish and Wild—
life Service to postpone the proposed
cattle slaughter on Simeonof Island.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS cattle have been on Simeonof Island since 1894; and
WHEREAS the United States Fish and Wildlife Service has indicated that
it plans to kill the cattle on this island during the week of March 4,
1985; and
WHEREAS the people in the communities near Simeonof Island are suffer—
ing difficult economic times due to the decline of the fishery stocks;and
WHEREAS the people in the communities near Simeonof Island have
used the cattle on Simeonof Island as a supplemental food source 1in the
past, and would like to continue to do so in the future; and
WHEREAS there are cattle holding pens and loading chutes on Simeonof
Island to facilitate removal of the cattle; and
WHEREAS the Shumagin Village Corporation wants to transplant the
cattle from Simeonof Island to Unga Island, but the Shumagin Village Corpo—
ration needs until September 1985 to establish agreements to do so with the
13 regional nonprofit corporations that own Unga Island; and
WHEREAS the slaughter of the cattle would constitute a waste of thou—
sands of pounds of beef that could be used by needy Alaskans 1in the immedi —
ate area; and
WHEREAS the elimination of the cattle will be very expensive; and
WHEREAS the cost of the destruction of the cattle could be used to

better advantage to help the Shumagin Village Corporation transplant the

-1- SJR 14 am
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cattle to Unga Island;

BE IT RESOLVED by the Alaska State Legislature that it respectfully
urges the United States Fish and Wildlife Service to postpone its termina-
tion action related to the cattle until at least October 1985; and be it

FURTHER RESOLVED that the legislature respectfully urges the United
States Fish and Wildlife Service to divert the costs of shooting the cattle
on Simeonof Island to helping the Shumagin Village Corporation transplant
the Simeonof Island cattle to Unga Island; and be it

FURTHER RESOLVED that the Alaska State Legislature urges the Alaska
delegation in Congress to do everything in its power to persuade the United
States Fish and Wildlife Service to postpone the cattle slaughter on
Simeonof Island until at least October 1985.

COPIES of this resolution shall be sent to the Honorable Ronald
Reagan, President of the United States; the Honorable Donald Hodel,
Secretary of the Interior; and to the Honorable Ted Stevens and the
Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.

Representative, members of the Alaska delegation in Congress.

SJR 14 am -2-
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Referred:

IN THE SENATE - -= " _——— BY ZHAROFF

FOURTEENTH LEGISLATURE - FIRST SESSION
Urging the United States Fish and Wild-
life Service to postpone the proposed
cattle slaughter on Simeonof Island.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS cattle have been on Simeonof Island since 1894; and
WHEREAS the United States Fish and Wildlife Service has indicated that
it plans to kill the cattle on this island during the week of March 4,
1985; and
WHEREAS the people in the communities near Simeonof Island are suffer-
ing difficult economic times due to the decline of the fishery stocks; and
WHEREAS the people in the communities near Simeonof |Island have
used the cattle on Simeonof Island as a supplemental food source in the
past, and would like to continue to do so in the future; and
WHEREAS there are cattle holding pens and loading chutes on Simeonof
Island co facilitate removal of the cattle; and
WHEREAS the Shumagin Village Corporation wants to transplant the
cattle from Simeonof Island to Unga Island, but the Shumagin Village Corpo-
ration needs until September 1985 to establish agreements to do so with the
13 regional nonprofit corporations that own Unga Island; and
WHEREAS the slaughter of the cattle would constitute a waste of thou-
sands of pounds of beef that could be used by needy Alaskans in the immedi-
ate area; and
WHEREAS theelimination of the cattle will be very expensive; and
WHEREAS the cost of the destruction of the cattle could be used to

better advantage to help the Shumagin Village Corporation transplant the

-1- SJR 14
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cattle to Unga Island;

BE IT RESOLVED by the Alaska State Legislature that it vrespectfully
urges the United States Fish and Wildlife Service to postpone its termina—
tion action related to the cattle until at least October 1985; and be it

FURTHER RESOLVED that the legislature respectfully urges the United
States Firh and Wildlife Service to divert the costs of shooting the cattle
on Simeonof Island to helping the Shumagin Village Corporation transplant
the Simeonof Island cattle to Unga Island; and be it

FURTHER RESOLVED that the Alaska State Legislature wurges the Alaska

i £—
delegation in Congress to do(whatever®"isJin its power to persuade the

United States Fish and Wildlife Service to postpone the cattle slaughter on
Simeonof Island until at least October 1985.

COPIES of this resolution shall be sent +to the Honorable Ronald
Reagan, President of the United States; the Honorable Donald Hodel,
Secretary of the Interior; and to the Honorable Ted Stevens and the
Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.

Representative, members of the Alaska delegation in Congress.

few tM<2

SJR 14 -
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I just talked to David Olsen, Deputy Regional Director for the Fish and
Wildlife Service. He has met this morning with representatives of
Shumagin Corp. They agreed to the following points:

1) Fish and Wildlife will delay any action until/March 18th.

2) In that interim the people of Sand Point will spread the word of the
cattle®s availability.

3) On March 18, Fish and Wildlife will institute a "culling” operation,
killing the old cattle. They will leave at least 90 head of the best
stock on the island.

4) On August 15, when a barge is available, Fish and Wildlife will
assist in moving the remaining cattle to Unga island.



When this resolution was referred to the Resources Committee wa realized
that this was a difficult problem and that we were apt to find ourselves
on the horns of a delemma. However, we did not hide from the problem.
In seeking advice on the problem, we received a few bum steers, but we
remained uncowed and did not let ourselves be stampeded.

We moooved the resolution out of committee and it is now before the full
Senate. T hope that the members will realize that this is no bull and
will vote for this measure.
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Committee on ftesouvces

MEMORANDUM February 25, 1985

TO: All Members
Senate Resources Committee
|
FROM: Staff \\\//
Senate Resources Cmmﬂtteen;lav“—}

RE: SJR 14 Urging the United States Fish and Wildlife Service to
postpone the proposed cattle slaughter on Simeonof Island.

Wild cattle live on thirteen islands which are part of the eastern
Aleutian Chain. Three of these, Simeonof, Caton, and Chernabura, are
part of the Alaska Maritime National Wildlife Refuge. Cattle have been
on Simeonof Island since 1894; and on the other two islands since the
early 1960°"s.

The Fish and Wildlife Service, which manages the refuge, feels the
cattle are destroying important waterfowl habitat. Since 1982, Fish and
Wildlife has been trying to remove the cattle from the refuge. They
first tried to sell them, but that was only partly successful. In July
of last year, the islands were opened to the unrestricted taking of
cattle. The Shumagin Village Corporation expressed an interest in
removing cattle from Simeonof Island and was given until December 10,
1984 to submit a written plan to do so.

The Shumagin Corporation does not feel it can move the cattle until
September of this year. The Fish and Wildlife Service currently plans
to shoot all cattle on the three islands, commencing on March 4th (one
week from today).

SJR 14 requests that the cattle slaughter be delayed until at least
October 1985. Enclosed in this packet is a report by the House Research
Agency and an exchange of letters between the Shumagin Corporation and
the Fish and Wildlife Service.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capitol
Juneau, Alaska 99811
(907) 465-3991

December 12, 1984

MEMORANDUM
RE: Problems with Cattle in the Alaska Maritime National Wildlife
Refuge

Research Request C5-055

The U.S. Fish and Wildlife Service plans to eliminate cattle from the
Alaska Maritime National Wildlife Refuge. Deborah Greenberg of your
staff requested that we investigate the problems leading to the proposed
elimination of cattle. We were also asked to provide background infor—
mation on cattle ranching in the Aleutian Islands. We have contacted
the U.S. Fish and Wildlife Service, the Alaska Department of Fish and
Game, the Shumagin Village Corporation, and several agencies involved
with land management or agriculture in Alaska to provide the following
information.

The Removal of Cattle from the Alaska Maritime Refuge

The U.S. Fish and Wildlife Service presently allows individuals to
capture or kill <cattle on Simeonof, Caton, and Chernabura Islands.
These islands are part of the Alaska Maritime National Wildlife Refuge
and are managed by the Fish and Wildlife Service. Prior to 1981, these
islands were jointly managed by the Fish and Wildlife Service and the
Bureau of Land Management (BLM).

At approximately the same time joint management of the islands was ter—
minated, the BLM permits which allowed cattle to graze on these islands
expired. The Fish and Wildlife Service did not renew the permits. Ed
Bailey, a biologist for the Fish and Wildlife Service, stated that the
BLM had informed permit holders in the early 1970"s that it did not
intend to renew the permits. The cattle became the responsibility of
the Fish and Wildlife Service because permit holders did not remove the
cattle when their permits expired. Although it is the permit holder"s
responsibility to remove cattle when a permit expires, Mr. Bailey
explained that it was not practical for the Fish and Wildlife Service
to enforce this requirement, as it is expensive to remove the cattle
and it is unlikely that any of the permit holders have the financial

resources to do so.
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. History of Cattle on the Islands. According to Ed Bailey, the cattle
on Caton and Chernabura Islands were put there as a result of grazing
permits issued by the BLM in the early 1900s. Cattle have been on
Simeonof Island since 1894. Both Mr. Bailey and Tom Early, Acting
Director of the refuge, stated that the cattle on the islands have
never been properly managed. Typically, cattle were brought to the
islands and left to graze without supervision. No effort was made to
ensure adequate winter pastures by preventing cattle from overgrazing.
It is the consensus of most of the individuals 1 contacted that the
cattle on these islands have become wild.

One result of the lack of management is that cattle populations on
Simeonof Island reached levels far above the maximum established by the

BLM for its grazing permits. The permit for Simeonof Island allowed a
maximum of less than 300 cattle; at one point, it was estimated that
more than 700 cattle were on the island. According to Delon Brown,

with the U.S. Department of Agriculture, the cattle populations on
islands in this area can vary greatly, depending on the harshness of
the winter and spring seasons.

Tom Early stated that none of the cattle operations on these islands
had ever been very profitable. He stated that no cattle had ever been
taken from Chernabura by permit holders and only a very few cattle had
been taken from Caton. According to Ed Bailey, the permit holder on
Simeonof attempted to sell his permit on several occasions; each time
the purchaser eventually defaulted on his payments and the pernmit
holder reclaimed the permit. The viability of cattle operations in the
region is discussed in a later section of this memorandum.

From 1982 wuntil last July, the Fish and Wildlife Service made the
cattle on these 1islands available for sale. According to Tom Early,
only a few individuals attempted to take cattle from the islands under
this removal program. Mr. Early was aware of three occasions on which
someone posted the necessary bond to take cattle from the islands and
only one attempt which was successful. This success came whenabout
300- head of cattle were removed from Simeonc* Island.

In July of this year, the Fish and Wildlife Service began allowing the
unrestricted taking of cattle from the islands. Although the open
taking period officially ended in October, Mr. Early stated that anyone
interested in taking cattle from the islands 1is stillencouraged to do
SO. In fact, when the Shumagin Corporation expressed an interest in
taking a large number of cattle from Simeonof Island after the October
deadline, the Fish and Wildlife Service gave the corporation until
December 10 to submit a plan for removing the cattle.
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Tom Early was uncertain as to how many cattle remain on the tl'ree is—
lands. While it is believed that about 350 cattle remained on Simeonof
after the 300 cattle were taken under the sale program, the Fish and
Wildlife Service has not yet assessed the impact of making the cattle
available to the general public without charge. One estimate made in
October of this year placed the number at about 600 for all three
islands.

To date, it appears that the public taking of cattle has not involved
removal of live cattle from the island; rather, the cattle are shot and
the meat is removed by boat or plane. Mr. Early is aware of Coast Guard
personnel taking some cattle and believes that passing fishermen have
probably taken cattle from the islands as well. In addition, residents
of nearby islands have taken some cattle.Dick Jacobson, President of
Shumagin Corporation, stated that at least twenty cattle have been taken
by Sand Point residents in the last two months. Lance Trasky, with the
Department of Fish and Game, was also aware of residents from communities
in the vicinity taking cattle.

There are several problems with vremoving live cattle from the three
islands. Chernabura and Caton are described by Mr. Early as very rugged
with none of the structures, such as cattle pens and loading chutes,
which might facilitate rounding up the cattle. In addition, the cattle
are wild and are dispersed throughout each of the islands. According
to Dick Jacobson, the cattle can outrun horses on the tundra and airplane
herding is difficult.

Simeonof has a good harbor and the cattle pens and loading chutes which
make removal of live cattle.more practical. However, many of the cattle
have already been removed from this island. According to Mr. Jacobson,
the cattle remaining are likely to be more difficult to round up, as
the most accessible cattle have already been taken.

Reasons for Removing the Cattle. According to Mr. Early, cattle repre—

sent a threat to waterfowl habitat on these 1islands. There has been
heavy erosion on parts of these islands; the cattle eat the cover and
trample out trails which erode under the constant rain. Erosion 1is a

particular problem in some beach areas, as the cattle feed on beach
grasses and kelp in the winter. According to Mr. Bailey, desertization
of the beach 1land has already occurred on some parts of the island.

Lance Trasky, with the Alaska Department of Fish and Game"s Habitat
Protection Division, mentioned that cattle can also trample the nests
of waterfowl that reside in the beach areas where the cattle seek their
winter forage. Ed Bailey stated that the presence of cattle on these
islands increases the threat to waterfowl from foxes, which were import—
ed to several islands in the area to encourage a fur industry. According
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to Mr. Bailey, the cattle remove cover, making the waterfowl more
accessible to foxes; carcasses of starved cattle also provides more
food for foxes, increasing the fox population and thus increasing
their impact on waterfowl.

According to Ed Bailey, the cattle are not threatening any endangered
species of waterfowl on these islands. However, Mr. Bailey identified
Simeonof as the island having the best potential for waterfowl habitat
on the south side of the Alaska Peninsula. Mr. Bailey has spent several
years studying the habitat in the region and has personally visited all
of the islands in the region. He formerly resided in Cold Bay while
working for the U.S. Fish and Wildlife Service out of the Ilzembeck
Refuge.

It should be noted that the representatives of wildlife management
agencies with whom I spoke perceived a much greater 1impact to the
environment from cattle than those individuals involved in agriculture

or other areas of land management. For example, Margaret Hayes, Manager
of the Southcentral Land District for the Division of Land and Water
Management, was not aware of overgrazing problems on Chirikof Island,

which 1is managed by the State, while Mr. Early and Mr. Bailey charac—
terized it as seriously overgrazed.

Both Ms. Hayes and Tom Hawkins, Director of Land and Water Management,

stated that the most typical problem with cattle leases is underutili—
zation of the resource, not overgrazing. In addition, a 1983 report on
the range condition of Simeonof Island "indicated only the beach wildrye
plant communities were in poor condition, less than 5% of the entire
grazing area."1 L

Dick Jacobson, President of the Shumagin Corporation, has visited

Simeonof Island four times in the last two months and does not believe

that the cattle are destroying the wildlife habitat. While he acknow—
ledges that the cattle had overpopulated the island at one point, he
does not believe this problem will continue now that many cattle have
been removed and residents of the area have begun taking the cattle for
food. Delon Brown, with the U.S. Department of Agriculture in Palmer,

stated that while he did not have knowledge of the specific situation

on the islands in question, he found it difficult to imagine cattle

causing serious damage to the habitat.

ijay 0. McKendrick, "Alaska"s Range Livestock Potential,” Alaska Depart—
ment of Commerce and Economic Development, Division of Finance and Eco—
nomics, Research Monograph Series Wo. 84-0010, p. 3.
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While it is likely that individuals outside of habitat management are
assessing the impact of cattle on the environment with different stand—
ards than habitat biologists, it would appear that the damage done by
cattle may not be so severe as to present concerns to individuals whose
primary focus of concern is not waterfowl habitat.

Current Status of the Cattle. The current plans of the U.S. Fish and
Wildlife Service are to shoot any cattle which remain on the three
islands this spring., According to Tom Early, the public has had three
years to remove cattle from the island; the Fish and Wildlife Service
considers this an adequate opportunity to take the cattle.

The Shumagin Corporation 1is attempting to develop a plan for removing
some of the cattle from Simeonof Island to Unga Island. According to
Dick Jacobson, the corporation 1is not interested in going into the
cattle business, but hopes to move them inexpensively to preserve a
food resource for the local population. When the cattle were owned by
private individuals, the residents of nearby islands did not take many
cattle, because of the expense of purchasing the cattle and the distance
involved in getting to the islands. However, Mr. Jacobson explained
that the 1local economy has slumped with the decline of the king and
tanner crab. This situation, combined with the fact that individuals
no longer have to buy the cattle from the permit holder, has apparently
resultedin an increase in the local residents wuse of the cattle for
food.

Mr. Jacobson cited several difficulties in complying with the U.S.
Fish and Wildlife Servicerequest fora written cattle-removal plan by
December 10, 1984. Thereare several land owners on Unga Island whose
permission must be obtained before cattle can be moved there; there are
only two barges available to move the cattle and scheduling their time
is a problem. In addition, rounding up the cattle is likely to be a
difficult task. Although the U.S. Fish and Wildlife Service has offered
to donate the use of its helicopters for the cattle removal effort, Mr.
Jacobson must still coordinate the barge use, the Fish and Wildlife
helicopters, and the local labor, in addition to securing the necessary
permission from landowners on Unga.

According to Tom Early, the Fish and Wildlife Service would like any
further attempts to remove cattle from the island completed by February.
At this time, there are no plans to salvage any of the meat from the
cattle if they are shot in place. As noted earlier, the terrain is
difficult and the cattle are not in any central location. However, Mr.
Early stated that if the Shumagin Corporation was interested in taking
out the meat from the cattle, the Fish and Wildlife Service would be
willing co coordinate the cattle hunts with those activities.
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Cattle Ranching in the Aleutians

Cattle are located on several islands south of the Alaska Peninsula
and-on the eastern Aleutian Chain. According to Delon Brown, who
compiles an annual grazing report for the U.S. Department of Agri—
culture, there are cattle on Akun, Akutan, Caton, Chernabura, Cherni,
Deer, Dolgoi, Bird, Sanak, Simeonof, Unalaska, Unmak, and Wosnesenki
Islands. In addition, there are cattle on Kodiak and several of its
surrounding islands. As of January 1, 1984, there were slightly more
than 4,800 cattle in the region, including the Kodiak area.

Virtually everyone with whom | spoke stated that cattle ranching in the
Aleutians 1is a marginal enterprise at best. In some locations, cattle
are slaughtered sporadically, and little attempt to properly manage
the cattle occurs. Delon Brown cited the Chenofski ranch on Unalaska
as probably the best managed ranch in the Aleutians. On at least one
island, Unmak, cattle production is <combined with sheep ranching.

While compiling the grazing reports, Mr. Brown stated that it is often
a task just determining who owns which cattle on the islands. Some of
the cattle in the area are owned; some are not. According to Mr.
Brown, barges with cattle occasionally have broken down, put cattle off
on an island, and never returned to collect them. The land on which
cattle graze includes State, federal, and Native lands.

Cattle production for beef involves three phases:

"the cow-calf phase wbere calves are sold at weaning, the grower
phase where weaned calves are grown to about 750 pounds, and the
finishing phase where feeders weighing about 750 pounds are put
into a feedlot and fattened to about 1,C50 pounds."~

For the first two phases of be.ef production, the Aleutians have a
significant advantage over mainland Alaska cattle ranching 1in the
presence of year-round grazing. Ranchers in the Railbelt may have to
provide cattle with winter feed for up to seven months. In the Aleu—
tians, cattle can graze on beach grasses and kelpthrough the winter
months. Although grazing appears to be quite goodon many islands in
the Aleutians, several studies have noted a lack of research on the
capacity and productivity of Aleutian ranges.

The final, feedlot, phase however, vrequires considerable amount of

grain, which 1is not available Ilocally. To support this phase, grain

2 Alaska Department of Commerce and Economic Development, An Economic
Assessment of Alaskan Agriculture, December 1983, p. 15.
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would have to be shipped out to the Aleutians and the cattle would then
have to be shipped to market. Cattle can also be sold grass fattened
without the finishing phase; however, this takes longer and the meat,
which is considered to be of lower quality as finished beef, sells
for less. A 1974 study by the Rural Development Council identified a
potential market for grass-fattened beef in the boned and frozen,
manufactured beef industry, although Jlater studies addressing cattle
ranching in Alaska have not mentioned this possibility.3

The primary hindrance to the cattle industry in the Aleutians appears
to be its distance from potential beef markets and the high cost of
transportation in and out of the region. This reason was cited by
several studies and many of the individuals 1 contacted as the reason
the cattle industry has never developed in the Aleutians and the Alaska
Maritime islands. I gh transportation costs add to both the cost of
bringing supplies and feed in and shipping the cattle out. These costs
may oe prohibitive; even outside Alaska, cattle ranching does not
appear to be a highly profitable activity. One report notes that the
profitability of ranching in Western states has always been slim.4

Ve . "k

I hope this information is of use to you. There are several reports to
which we have access that briefly discuss the potential for a cattle
industry in the Aleutians; we could provide you with the appropriate
excerpts if you so desire. Unfortunately, | was unable to locate any
thorough di :ussion of current cattle ranching activities in the area.
If you have any further questions, or if we can be of further assistance
to you, please do not hesitate to contact us.

JS

3 Alaska Rural Development Council, Alaskals Agricultural Potential,
March 1974, p. 128.

4 Jay D. McKendrick, "Alaska®s Range Livestock Potential,” Alaska
Department of Commerce and Economic Development, Division of Finance
and Economics, Research Monograph Series Ho. 84-0010, P.4.



Shumagin Corporation
P.O. Box 174
Sand Point, Alaska 99661

(907) 383-3525

January 14, 1985

Mr. Bob Jocobsen

U.S. FISH & UILDLIF.E SERVICE
1011 E. Tudor Rd.

Anchorage, Alaska 99503

Dear Mr. Jacobsen;

This letter is in regard to our phone conversation on January
147 1985. The fallowing 1is a brief outline of our proposal for
removing the cattle from Simeonof Island and our progress so far:

1. To obtain permission from all 12 corporations
involved in the ownership of Unga Island which
is where ue intend to place the cattle.

Enclosed are copies of three letters of non-—
objection obtained so far. Ue forsee no problems
in getting permission from the remaining
corporations, and expect to have this completed
uithin the next couple of weeks.

2. Arrange for transportation and collection of cattle
by March 31, 1985. Actual moving to begin by
September 1, 1985, and to be completed by September

30, 1985.

Fish and Wildlife has offered us the possible use of
a helicopter for assisting in the transport of some

of the cattle. Ue have also been 1in contact with
two parties who have landing barges which might also
be wused. Ue have yet to see these crafts, but plan

to do so soon to determine if they would be suitable
for our use.

Ue would like to thank you for your patience and understanding
in our gradual progress in this matter. Ue are making every effort
to get this project organized and will keep you informed of our

progress.

Sincerely,

D
President

cc. Rep. Adelheid Herrmann
Congressman Don Young
Senatur Ted Stevens



Unueti btaieb Department of the Interior

FISH AND WILDLIPc SERVICE

REPLY K m * TO: 1011 E. TUDOR RD.
AWR/0942P ANCHORAGE, ALASKA 99503
FEB 6 195

Hr. Dick Jacobsen, President
Shumagin Corporation

P.O. Box 174

Sand Point, Alaska 99661

Dear Mr. Jacobsen:

On January 31, 1985, w« advised you of our decision to proceed with
destruction of all remaining cattle on the Simeonof Chernabura aod Caton
Island units of the Alaska Maritime National W ild]ife Refuge during the week.
of February 4, 1985. We encouraged the Shumagin Corporation to pdrticipate in
either the removal of live cattle or savage of meet.

We were subsequently contacted by Mr, Lamar Cotton, City Manager, and Jack
Foster, Mayor, City of Sand Point, Representative Adelaide Herrmann, and a
representative of Governor Sheffield's office and asked to gostpone_ our
operation. We were told that you and manK others from the Sand Point
community were crab fishing and wouldn-t have time 0o respond to our
invitation within the time provided. The livestock must be removed before the
next vegetative growing season (or as early In March 1985, as possible) to
stop the continued damage that I1s occurring to refuge resources from grazing
and trampling. However, we are also _concerned that as many of the remaining -
livestock as possible be utilized. Therefore, we agreed with the request, and
hav<i _rtetscheduled our operation for the week of March 4, 1985, weather
permitting,

la an effort tc accomplish wilderness management objectives and facilitate the
aalvage of m-sat, we are prepared to authorize you to bring up to five two-,
three-, or four-wheeled, low ground pressure tired all-terrain vehicles, or
snowmobiles (provided there Is adequate snow cover), for use on_ Simeonof
Island. The use of such vehicles is normally prohibited in designated
wilderness (such as on Simeonof and Chernabira), but given the emergency
nature of this livestock removal operation, from the Standpoint of resource
protection needs, we are authorizing their use under the supervision of refuge
personnel during the duration of removal activities.



|t you wish to try to take ocme of the animal* off Simeonof live, we are still
prepared to assist your sphering efforts with the helicopter that we'll have

on the island*

We encourage you to work directI)( and promptly with R_efuge Manager Martin and
his staff, to coordinate your salvage efforts. He will keep your office
currently informed about our plans*

cc. Lamar Cotton
Jack Foster. ,
Representative Adelaide Herrmann
Senator Ted Stevena
Congressman Don Young
Senator Frank Murkowski
Director, USFWS
Chief, Division of Refuge Management
Governor Bill Sheffield
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Introduced: 2/18/85
Referred: Resources

IN THE SENATF BY ZHAROFF
SENATE JOINT RESOLUTION NO. 14
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Urging the United States Fish and Wild-
life Service to postpone the proposed
cattle slaughter on Simeonof Island.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS cattle have been on Simeonof Island since 1894; and
WHEREAS the United States Fish and Wildlife Service has indicated that
it plans to kill the cattle on this island during the week of March 4,
1985; and
WHEREAS the people in the communities near Simeonof Island are suffer-
ing difficult economic times due to the decline of the fishery stocks; and
WHEREAS the people in the communities near Simeonof Island have
used the cattle on Simeonof Island as a supplemental food source in the
past, ana would like to continue to do so in the future; and
WHEREAS there are cattle holding pens and loading chutes on Simeonof
Island to facilitate removal of the cattle; and
WHEREAS the Shumagin Village Corporation wants to transplant the
cattle from Simeonof Island to Unga Island, but the Shumagin Village Corpo-
ration needsVuntil September 1985J to establish agreements to do so with the
13 regional nonprofit corporations that own Unga Island; and
WHEREAS the slaughter of the cattle would constitute a waste of thou-
sands of pounds of beef that could be used by needy Alaskans in the immedi-
ate area; and
WHEREAS the elimination of tne cattle will be very expensive; and
WHEREAS the cost of the destruction of the cattle <could be wused to

better advantage to help the Shumagin Village Corporation transplant the

-1- SJR 14



10

11

12

13

14

15

16

17

cattle to Unga Island;

BE IT RESOLVED by the Alaska State Legislature that it respectfully
urges the United States Fish and Wildlife Service to postpone its termina-
tion action related to the cattle until at least October 1985; and be it

FURTHER RESOLVED that the legislature respectfully urges the United
States Fish and Wildlife Service to divert the costs of shooting the cattle
on Simeonof Island to helping the Shumagin Village Corporation transplant
the Simeonof Island cattle to Unga Island; and be it

FURTHER RESOLVED that the Alaska State Legislature urges the Alaska
delegation in Congress to do whatever is in 1its power to persuade the
United States Fish and Wildlife Service to postpone the cattle slaughter on
Simeonof Island{until at least October 1985~

COPIES of this resolution shall be sent to the Honorable Ronald
Reagan, President of the United States; the Honorable Donald Hodel,
Secretary of the Interior; and to the Honorable Ted Stevens and the
Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.

Representative, members of the Alaska delegation in Congress.

SJR 14 -2



