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THE COMMONWEALTH OF' MASSACHUSETTS

I n  Ih e  Y e a r O n e  T h o u sa n d  N in e  H u n d re d  a n d  S even ty - „j«

A N  A C T  FURTHER REGULATING THE LAW RELATIVE TO NUISANCES L'ROII 
AGRICULTURAL AND HORTICULTURAL LANDS.

Be i t  en ac ted  by  tb e  S en a te  and Rouse o f  R e p re s e n ta t iv e s  in  G en e ra l C ou rt
a s s e c b le d , and bv th e  a u t h o r i t y  o f  th e  same, a s f o l l o w s :

Tbe f i r s t  p a rag rap h  o f  s e c t io n  125A o f  c h a p te r  111 o f  tb e  G en e ra l Laws, as
ap p e a rin g  in  .‘c h a p te r 469 o f  th e  a c t s  o f  3 9 5 8 , i s  h e reb y  amended by in s e r t in g
a f t e r  th e  th e  word " s e c t i o n " ,  i n  l i n e  7 ,  th e  fo l lo w in g  w o rd s :-  j p ro v id e d ,

how ever, t h a t  th e  o d o r from  th e  n o rm a l m ain tenance c f  l i v e s t o c k  o r  the
sp re ad in g  D f m a n u r e .  upon a g r i c u l t u r a l  and h o r t i c u l t u r a l  la n d s  s h a l l  noL be
deexed to  c o n s t i t u t e  a n u is a n c e .

•  *
• . Approved Kay 3 1 /  * 9 7 9 .



therefor to the owner, his authorized agent, o r  the occupant, and shall be 
recoverable from such owner o r  occupant in an action o f  contract.

T h e  provisions of the  second parag rap h  of section th ree  A  of chapter 
one hundred and thirty-nine, relative to  liens for such debt and the 
col’.'ction of the claims for such debt, shall apply to any debt referred to in 
this -,ection, except th a t  the board of health shall act hereunder in place of 
the m ayor or board of selectmen. (1797, 16, §11; R S 21, § 11; 1849, 211, 
§ 5; GS 26. § 10; PS  80, § 23; R L  75, § 69; 1970, 649, § 1.)

E d ito ria l Note—
The  1970 amendment rewrote the section to provide that the expenses o f removal shah 

constitute a debt due the city o r towii, and that the provisions o f the second paragraph of 
section three A o f chapter one hundred and thirty-nine relative to liens are applicable to such 
debt and its collection.

Q m j A n n o t a t e d  L a w s  of M a s s a c h u s e t t s  § J2S

iCross references—  • ?•
As to abatement o f farms aod farm ing operations as nuisances, see § 12SA, in fra . i,

C A SE  N O T E S
Board  may remove nuisance by  any su it- open to be controverted and must be estab- .

able mode. Salem v Eastern R . Co. 98 Mass lished by the proofs. Salem v Eastern R . Co.
431. 98  Mass 431. .

F ind ings o f board not conclusive un less 0 rd e r  undcr scct;0n subject to review £ •
pa rty  had opportun ity to  be b c a rd .- In  an provisions o { {  i 2SA ._Sce  Board o f Health 
act.cn by a city under this section, against 0 { Franklin v Hass, 342 Mass 421. 173 ~
the party alleged to have caused a nuisance, ^»E2d 808. *
to recover money expended by the board o f # t '•
health fo r removing it, i f  such party had no Cities o f Cambridge and Som erville .—  
opportunity to be heard before the board, F o r a case construing tbe St o f 1872, c 299, *
none o f the findings o r adjudications o f the relative to the cities o f Cambridge and Son.- 'V
board prelim inary to tlie incurring o f such erville, which provisions are based on this \
expenses are conclusive upon him, and all the and the preceding sections, see Cambridge v •*.
facts on which the recovery is sought are Munroe, 126 Mass 496. V .

•I\  M

§  1 2 5 A .  W h e n  F a rm , o r O p e ra t io n  T h e re o f ,  A djudged  N uisance; ~ .
A ction  to  A ba te , etc., Subject to  T h is  Section; R ig h t  of A ppea l ,  and 7 •
P ro c e e d in g s  T h e re o n .  • • %

l i ,  in the opinion of the board of health, a farm  or the operation thereof *
constitutes a nuisance, any  action taken by said board  to abate  or cause to *'
be abated said nuisance undcr sections one hundred and twenty-two, one 
hundred and twenty-three and onc 'hundrcd and twenty-five shall, not with- :
standing any  provisions thereof to the contrary , be subject lo the provi­
sions of this section. . ’ *;

In  the case of any  such nuisance a  w ritten  notice of an order to abate 
the same within ten days a f te r  receipt of such notice shall first be given as 
provided in section one hundred and twenty-four. If  no petition for review 
is filed as herein provided, or upon final order of the court , said board may 
then proceed as provided in said sections one hundred and twenty-two, one

150



§ 1 2 6 P u b l i c  H e a l t h C.  113.

hundred and twenty-three and one hundred and twenty-five, or in the 
order of the court. I f  the ow ner or operator of said farm within said ten 
days shall file a petition for a review of such order in the district court for 
the district in which the fa rm  lies, the operation of said Order shall be 
suspended, pending the order of the court. Upon the filing of such petition 
the court shall give notice thereof to said board, shall hear all pertinent 
evidence and determine the facts, and upor. the facts as so determined 
review said order and affirm, annul, a lter or modify tne same as justice 
may require. T h e  parties shall have the same rights  of appeal on questions 
of law as in o ther civil cases in the district courts. (1958, 469.)

T o ta l C lient-Service L ib ra ry®  References—
Abatement o f nuisances by public authorities. 58 Am Ju r 2d, Nuisances J§ 197 ct seq.

CA SE  N O T E S
E ffec t o f section.—The instant section 

provides for review in the District Court o f 
an order, under §5 122, 123 o r 125 o f the 
instant chapter, abating a nuisance, and it 
further provides that the operation o f such 
an order shall be suspended pending the 
order o f the court. Board o f Health o f 
Franklin v Hass, 342 Mass 421, 173 NE2d 
£03.

Section inapplicab le to  p roh ib ito ry  o r­
der under § 143.— The.instant section, by its 
own terms, applies only to orders under 
J§ 122, 123, or 125 o f the instant chapter, 
and it does not apply to 5 143 thereof. Board 
o f Health of Franklin v Hass, 342 Mass 421, 
173 NE2d 808.

G L  c. I l l ,  § 125A is re levan t on ly  to

o rders to abate nuisances issued under the 
sections exp ress ly  mentioned in the stat­
ute. Department o f Public Health v Cumber­
land Cattle Co. 1972 Adv sheets 1031, 282 
NE2d 895.

F o r  the purposes o f G L  c. I l l ,  §12SA 
there is no distinction between a p iggery 
and a farm . Tanque v Board o f Health, 47 
Mass App Dec 69.

G L  c. I l l ,  § 143 and G L  c. I l l ,  §§ 146- 
150 have not been superseded by G L c. 
I l l ,  § 125A, and these sections arc app li­
cable to a da iry  fa rm  operated as a nui­
sance, particularly when this is done a fte r 
notice of its offensiveness. Department o f 
Public Health v Cumberland Cattle Co. 1972 
Adv sheets 1031, 282 NE2d 895.

§  1 2 5 .  L o ca t io n  of P r iv y  V au lts  R egu la ted .
If  the city council of a city, or a town having a population of more than 

one thousand, accepts this section, o r  has accepted corresponding provi­
sions of earlier laws, no privy vault shall be constructed upon p- emises 
connected with a common or private sewer or abu tting  on a  public or 
private street, court or passageway in which there is a common sewer 
opposite thereto, without permission in writing having first been obtained 
from the board of health. And if, in the opinion of said board, a privy 
vault so siiuated is injurious to the public health, it shall declare the same a 
nuisance and forbid its continuance, and the three preceding sections shall 
apply thereto. (1890. 74; 1899, 184; R L  75, § 70; 1910, 313,'!

151.



STATE OF MICHIGAN 
81 ST LEG ISLATURE 

REGULAR SESSION  OF 1981
In troduced  b y  Reps. D o d ak , Alley, O ’Neill, Buscb, Gnodtke, S tabenow , Strand, Cropsey, W elbom ,

H arrington, Ciese, Lincoln, Binsfeld, Spaniola, Trim , Hillegonds, Muxlow, Kennedy, Dillingham,
Gingrass, Koivisto, Jacobetti , F itzpatrick , Gilmer, Nick Smith, H ayes, D eG row , Armbrusler, Randall,
M cCollough, A ndrews, Geerlings, Dressel, Stacey, P adden , Ballanline, Vanek, Griffin, V arnum , Nash,
Van Singel and H ad d e n

E N R O L L E D  H O U S E  B I L L  N o .  4 0 5 4

AN A C T to p rov ide  for circumstances under which a farm shall not b e  found to be a public or private 
nuisance.

The Peop le  o f  the State o f  Michigan enact.

Sec. I. This act shall b e  know n and m ay b e  cited as the “Michigan right to farm act”.

Sec. 2. (1) As used in this act, " fa rm ” means the land, buildings, and m achinery used in the commercial 
production of farm  products.

(2) As used in this act, “farm o p e ra t im ” means a condition or activity which occurs on a farm in 
connection with the com m ercial p roduction  o f  farm products, and includes, but is not limited to: m arketed 
produce  at roadside stands or farm  markets; noise; odors; dust; fumes; operation of machinery  and 
irrigation pumps; g round  and aerial seeding and spraying; the application of chemical fertilizers, condi­
tioners, insecticides, pesticides, and herbicides; and the em ploym ent and use of labor.

(3) As used in this act, “farm  p roduct"  means those plants and animals useful to man and includes but is 
not limited to: forages and sod crops, grains and  feed crops, dairy and dairy  products, poultry and  poultry 
products; livestock, including breed ing  and  grazing, fruits, vegetables, flowers, seeds, grasses, trees, fish, 
apiaries, equine and other similar products; or any o ther p roduct which incorporates the use of food, feed, 
fiber or fur.

Sec. 3. (1) A farm or farm operation shall not be  found to be a public or private nuisance if the farm or 
farm operation alleged to be  a nuisance conforms to generally accepted agricultural and managem ent 
practices according to policy as determ ined by the director of the departm ent of agriculture.

(2) A farm or farm operation shall not be found to be a public or private nuisance if the farm or farm 

operation existed before a change in the land use or occupancy of land within 1 mile of the boundaries' of 

the farm land, and before such change in land use or occupancy of land, the farm or farm operation would 

not have been a nuisance.

Sec. -1. This act shall not affect the application of state and federal statutes.

(TO-



Tin’s act is ordered to take immediate effect.

. Clerk of the House of Representatives.

Secretary of the Senate.

Governor.

0



_______

Michigan's "Right to Farm A ct", 
was signed into law by Governor Milliken 
during the recent National Cherry festival 
In Traverse City. The bill Protects 
farmers against nuisance suits tiled by 
new city neighbors who c e  not used to 
the byproducts of agricultural operations.

In signing the bill, Milliken commented: 
"We must take steps to  protect this 
vitally important industry from undue 
pressures that threaten not only our 
ability to feed ourselves but our ability 
to  develop and maintain a strong, diverse 
economy.”

M D A  Is responsible for defining 
"accepted agricultural practices". Soil 

• Conservation districts will be holding 
public hearings from which guidelines 
will be offered to th e . Commission of 
Agriculture.
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£  (As s e n t  to G o v e r n o r )

1. a n  A.CT T O  P R O V I D E  T H A T  C E R T A I N  L 3 R I C U L T U R k  L O P E R A T I O N S  S H A L L

2. BE  I H M U N E  P R O M  A C T I O N S  T O  A B A T E  A  N C J I 5 A N C E ;  A N D  F O R  R E L A T E D

3.  P U R P O S E S -

4. B E  I T  E N A C T E D  B T T H E  L E G I S L A T U R E  O T  T H E  S T A T S  O P  M I S S I S S I P P I :

5.  S E C T I O N  \ . (1 ) I n  a n y  n u i s a n c e  a c t i o n ,  p u b l i c  o r  p r i v a t e ,

5 .  a g a i n s t  a n  a g r i c u l t u r a l  o p e r a t i o n ,  p r o o f  t h a t  s a i d  a g r i c u l t u r a l

7 .  o p e r a t i o n  h a s  e x i s t e d  f o r  o n e  (l ) y e a r  or  m o r e  is a n  a b s o l u t e

S'. d e f e n s e  to s u c h  a c t i o n ,  i f  t h e  c o n d i t i o n s  o r  c i r c u m s t a n c e s  a l i e n e d

9. to c o n s t i t u t e  a n u i s a n c e  h a v e  e x i s t e i  s u b s t a n t i a l l y  u n c h a n g e d

1C .  s i n c e  t h e  e s t a b l i s h e d  d a t e  of o p e r a t i o n .

1 1 . (2 ) T h e  f o l l o w i n g  w o r d s  a n d  p h r a s e s  a s  used, i n  t h i s  a c t

12 .  s h a l l  h a v e  t h e  m e a n i n g s  g i v e n ' t h e m  in t h i s  s e c t i o n :

-1 2 . (a ) " A g r i c u l t u r a l  o p e r a t i o n ’* i n c l u d e s ,  w i t h o u t

1 4 . l i m i t a t i o n ,  a n y  f a c i l i t y  f o r  t h e  p r o d u c t i o n  a n d  p r o c e s s i n g  o f

1 5 .  c r o p s ,  l i v e s t o c k ,  f a r m - r a i s e d  f i s h  a n d  f i s h  p r o d u c t s ,  l i v e s t o c k

1 5 .  p r o d u c t s ,  a n d  p o u l t r y  o r  p o u l t r y  p r o d u c t s  f o r  c o m m e r c i a l ,  or

1 7 .  i n d u s t r i a l  p u r p o s e s .  _ * . •

I S .  ( b )  " E s t a b l i s h e d  d a t e  of. o p e r a t i o n "  m e a n s  t h e  d a t e  o n

1 9 .  w h i c h  t h e  a g r i c u l t u r a l  o p e r a t i o n  c o m m e n c e d  o p e r a t i o n .  I f  t h e

2 0 .  p h y s i c a l  f a c i l i t i e s  of t h e  a g r i c u l t u r a l  o p e r a t i o n  a r e  s u b s e q u e n t l y

2 1 .  e r n a r d e d ,  t h e  e s t a b l i s h e d  d a t e  o f  o p e r a t i o n  f o r  e a c h  e x p a n s i o n  is

2 2 .  d e e m e d  to h e  a  s e p a r a t e  a n d  i n d e p e n d e n t  " e s t a b l i s h e d  d a t e  o f

2 2 .  o p e r a t i o n "  e s t a b l i s h e d  as of t h e  d a t e  o f  c o m m e n c e m e n t  o f  t h e

2 ^ .  exoa*'-**! o r c r a f '  a n d  t h e  c o m m e n c e m e n t  of e x p a n d e d  o o e r a t i o n

• ‘  "  • I
2 5 .  s h i l l  z o ’. d i v e s t  t b s  - r l c u l t u r a l  o p e r a t i o n  of a p r e v i o u s l y



•25. e s t a b l i s h e d  d a t e  o f  o p e r a t i o n .

■27. (3) T h i s - a c t  s h a l l  n o t  a f f e c t  a c t i o n s  c o m m e n c e d  p r i o r  to

23 . J u l y  1, 1 9 8 0 .  •

£ 3 *  S E C T I O N  2. T h i s  a c t  s h a l l  t a k e  e f f e c t  a n d  b e  i n  f o r c e  . f r o m

3 0 .  a n d  a f t e r  J u l y  l r 1 9 8 0 .  . . .
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4,1th Legislature is 0079/02

1 SENATE B I L L  NG .  2 9

2  INTRODUCED  BY HAGER

3
V  A 2 1 CL f  OR AN ACT E N T I T L E D :  "AN  ACT TO P R O H I B I T  PERSONS  WHr.

5  E S T A B L I S H  RE S ID EN CE  OR B U S I N E SSES  NEAR AGR ICULTURAL  DR

b EARHING O P E R A T I O N S .  P L A C E S , "  E S T A S L I S H H E N T S ,  OR E A C I L I T I E S

7 THAT HAVE E X I S T E D  EOR 1 TEAR OR HORE FROM B R I N G IN G  N U J G a n CE

8  S U I T S  BASED  ON O E J E C T IO N  TO THE NORMAL ODORS FROM THE

9  HA I NT ENA‘ « £  OF L I V E S T O C K  OR TrlE S PREAOING OF •• MANURE I

1 0  AMENDING S E C I I U N S  2 7 - J O - l O I  AND 4 . 5 - 8 - 1 1 1 ,  HCa . ~

11
12  BE I I  ENACTED «2Y THE L E G I S L A T U R E  OF THE STATE OF MONTANA:

1 3  S e c t i o n  1 .  S e c t i o n  2 7 - 3 0 - 1 0 1 ,  MCA,  i s  Amen ded  t o  reAO*.

| b  " 2 7 - 3 0 - 1 0 1 .  D e f i n i t i o n  o f  n u i s a n c e .  ( I )  A n y t h i n g  w h i c h

I S  i s  i n j u r i o u s  t o  h e a l t h ,  i n d e c e n t  o r  o f f e n s i v e  t o  t h e  s e n s e s ,

l b  o r  An o b s t r u c t i o n  t o  t h e  f r e e  u s e  o f  p r o p e r t y ,  s o  AS t o

1 7  . i n t e r f n r e  v i t h  t h e  c o m f o r t a b l e  e n j o y m e n t  o f  l i f e  o r

I B  p r o p e r t y ,  o r  w h i c h  u n l a w f u l l y  o b s t r u c t s  t h e  f r e e  p a s s a g e  o r

1 9  o s u ,  i n  t h t  c u s t o m a r y  m a n n e r ,  o f  a n y  n a v i g a b l e  l a k e ,  r i v e r , '

2 0  o a y ,  s t r e . m ,  c a n a l ,  o r  b a s i n  o r  a n y  p u b l i c  p a r k ,  s q u a r e ,

2 1  s t r e e t ,  o r  h i g h w a y  i s  a  ( U M S e n c e ,

2 7  ( 2 )  N o t h i n g  w h i c h  i s  d o n e  o r  m a i n t a i n e d  v n a e r  t h e

2 3  e x p r e s s  a u t h o r i t y  c . f  a  s t a t e ’ e  c a n  b e  d e e d e d  a n u i s a n c e .
2A £ jJ No . S J M C u j j  oral o£ farming operation. place,

2 5  * i t a n l  i b h m w n t  « , _ o r _ f a t _ j i £ j t y _ o r _ j n f  ^ £ i ___  ̂ i p i . r  l r n > n ( i ;1 o r
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1 the-  o p i - r A t i o n  t h « f » o f  i s  o r  b o c o w i  a p u b l i c  o r  p r i v a t e

2  n u i  l A n c t  b u C A U i f  o f  t h e  n o r m a l  o l i o r i  f r o m  t h e  » < i n U n a n t (i o f

5 l i ^ e s t o c h o r  t h e  s p re 'Ad i nn  of m a n u i f  a s a  r e s u l t  o f  c l i i n g o d

^ r n i i l f n t i . i l  Oh CUHSi f  R C ’ ai . c o n d i t i o n s  i n  o r  a r o u n d  i t s

5  l o c a l i t y t N »  a g r i c u l t u r a l  o r  f j m i n p  o p t r . i t  i o n i  p l a c e .

6  e t t o o l  i s . ~ iwn t .  o r  f a c i l i t y  h a s  b e e n  i n  o p e r a t i o n  f o r  1 v t d f

7 o r  w o r t

8 S e c t i o n  2 .  S e c t i o n  S S - B - l l l .  MCx ,  i s  a m e n d e d  t o  r e a d :

9  " S S - S ' - l l l .  . P u b l i c  n u i s a n c e .  ( 1 )  " P u b l i c  n u i s a n c e * *

10 weans:

11 ( a )  a  c o n d i t i o n  w h i c h  e n d a n g e r s  s a f e t y  o r  h e a l t h s  i s

1 2  o f f e n s i v e  t o  t n e  s e n s e s .  o r  o b s t r u c t s  t h e  f r e e  u s e  o f

1 3  p r o p e r t y  s o  a s  t o  i n t e r f e r e  w i t h  t h e  c o m f o r t a b l e  e n j o y m e n t

I t  o f  l i f e  o r  p r o p e r t y  b y  a n  e n t i r e  c o m m u n i t y  o r  n e i g h b o r h o o d
1 5  o r  b y  a n y  c o n s i d e r a b l e  n u m b e r  o f  p e r s o n s ;

1 6  ( b )  a n y  p r e m i s e s  w h e r e  p e r s o n s  g a t h e r  f o r  t h y  p u r p o s e

1 7  o f  e n g a g i n g  i n  u n l a w f u l  c o n d u c t ;  o r

I B  ( c )  a  c o n d i t i o n  w h i c h  r e n d e r s  d a n g e r o u s  f o r  p a s s a g e

I V  a n y  p o o l i c  h i g h w a y  o r  r i g h t - o f - w a y  o r  w a t e r s  u t e d  b /  t i n*

2 0  p u b l i c .

2 1  ' ( 2 )  A p e r s o n  C o m m i t s  t h e  o l l e n s e  o l  m a i n t a i n i n g  .t

2 2  p u b l i c  n u i s a n c e  i f  h e  k n o w i n g l y  c r e a t e s .  c o n d u c t s *  o r

2 3  m a i n t a i n s  a  p u b l i c  n u i s a n c e .

2 S  ( 3 }  Any  a c t  w h i c h  a f f e c t s  a n  e n t i r e  c o m m u n i t y  o r

7 5  n e i  g n b o r n o o i l  o r  a n y  c o n s  i h e r  a b l e  n u m b e r  o f  p e r s o n s  ( a s

V.l 7*'

T H I R D  R E A D 1 N C 

S  B



SI  0 tiiV/02

s p e c i f i e d  i n  s u b j e c t i o n  ( l ) ( a ) )  i s  n o  l e s s  a n u i s a n c e  

b e c a u s e  t h e  e x t e n t  o f  t h e  a n n o y a n c e  o r  d a m a g e  i n f l i c t e d  u p o n  

i n d i v i d u a l s  i s  u n e q u a ' .

I  M  N o  a g r i c u l t u r a l  o r  f j m i n q  o p e r a t  i o n .  _ £  I a c e  »

e s t a b l  i s n»M. n t  t o r  f a c i l i t y  o r  a n y  o f  i t s  a p p u r  t  e n . i n c  e s o r

t b e  o p e r a t i o n  t h e r  e o f  i s  o r  b e c o m e s  a  p u b  I i c  n u i  s a n e r

b e c a u s e  o f  t h e  n o r m a l  p o o r s  f r om t n e  r u i n t e n . i n c e _  o f

l i v e s t o cV o r  t h e s p r e a o i n g  o f  m a n u r e  a s  a r e s u l t  o f  c h a n  j d

r  e s  i d e n t  i a l  C O h h E R C I * L  C o n d i  t  i o n s  i n o r  a r o u n d  i t s

l o c a l i t y  i f  t h e  a g r i c u l t u r a l  o r  f a r  mi n g  o p e r a t  i o n .  p i  a c e .

e s t a b l i  s hmen t -  o r  f a c i l i t y  h a s b e e n i n  o p e r a t i o n  f o r  1 y e a r

o r  m o r e .

■fst f 5 )  A  p a r s o n  c o n v i c t e d  o f  m a i n t a i n i n g  a p u b l i c  

n u i s a n c e  s h a l l  b e  f i n e d  n o t  t o  e x c e e d  H 0 0  o r  i m p r i s o n e d  i n  

t n e  c o u n t y  j a i l  f o r  a  t e r m  n o t  t o  e x c e e d  6  m o n t h s #  o r  b o t n .  

E a c h  d a y  o f  s u c h  c o n d u c t  c o n s t i t u t e s  a  s e p a r a t e  o f f e n s e - ”

~ E n o ­

se n



8 1 - 0 0 7 3 ; ^ ----
02 /

/*

/  S 7S *- SeZp
HB 1 0

J \fr£/ /OA k) CO/U

C^t c /

STATE OF NEW HAMPSHIRE

In the year of Our Lord one thousand 

nine hundred and eighty-one

AN ACT

to protect agricultural operations from 

nuisance suits under certain circumstances.

Be it Enacted by the Senate and House of Represen­

tatives in General Court convened:

1 Declaration of Purpose. The purpose of this chapter is to conserve 

and protect the development of this state's agricultural land. When 

nonagricultural land uses extend into agricultural areas, agricultural 

operations are often subjected to nuisance lawsuits. This chapter seeks to 

encourage agricultural operations by limiting the circumstances under which 

agricultural operations may be found a nuisance.

2 Hew Chapter. Amend R S A  by inserting after chapter 430-B the 

following new chapters:

CHAPTER 430-C 

NUISANCE LIABILITY OF AGRICULTURAL OPERATIONS

430-C:2 Agricultural Operation. "Agricultural operation" when used in 

this chapter includes any farm, agricultural or farming activity as defined 

by RSA 2 1 :34-a.



- 2 -

430-C:3 Immunity from Suit. No agricultural operation shall be found a 

public or private nuisance as a result of changed conditions in or around 

the locality of the agricultural operation, if such agricultural operation 

has been in operation for one year or more and if it was not a nuisance at 

the time it began operation. This section shall not apply when any aspect 

of the agricultural operation is determined to be injurious to public 

health or safety under RSA 147:1 or RSA 147:2.

430-C:4 Negligent or Improper Operations. The provisions of this 

chapter shall not apply if a nuisance results from the negligent or 

improper operation of an agricultural operation. Agricultural operations

shall not be found to be negligent or improper when they conform to

federal, state and local laws and regulations.

430-C:5 Limits. Nothing contained in this chapter shall be construed

to modify or limit the duties and authority conferred upon the water supply 

and pollution control commission under RSA 148 or RSA 149 .or the 

commissioner of agriculture under any of the chapters in RSA Title XL.

2 Effective Date. This act shall take effect 60 days after its passage.

• ' HB 10
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INTRODUCED BY: ’ Rep. Campbell of Rockingham M * t .  5 

REFERRED TO: Environment and Agriculture

AN ACT to protect agricultural operations from nuisance suits under 
certain circumstances.

* H O U S E  BILL NO. / U

ANALYSIS

Thia bill prohibits the bringing of nuisance suits against agricultural 

operations in existence for one year or more when suit is brought because 
of changed conditions in the locality of the agricultural operation. 

Operations are not exempted from suit if they are conducted in a negligent 

or improper w a y  or are a danger to public health or safety.
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RIGHT-TO-FARM ACT

An A c t  d e c la r in g  th e  p o l i c y  o f  th e  S ta te  o f  New Je rs e y  w ith  re s p e c t  
to  th e  r ig h t s  o f  a landow ner t o  use h is  la n d  f o r  a g r i c u l t u r a l  p u r­
poses and to  a p p ly  re co g n iz e d  methods and te ch n iq u e s  in  c o n n e c t io n  
w ith  th e  b u s in e s s  o f  a g r i c u l t u r a l  p ro d u c t io n .

Be i t  E n a c te d  by th e  Senate  and G en e ra l Assem bly o f  the  S ta te  o f  
New J e r s e y .

1 . T h is  a c t  s h a l l  be known and may be c i t e d  as th e  "R ig h t -  
to -F a rm  A c t . "

2 . The L e g is la t u r e  f in d s  and d e c la re ., i t  to  be th e  p o l i c y  
o f  th e  S ta te  o f  New Je r s e y  t h a t  th e  owner o f  la n d  has 
an in h e r e n t  r ig h t  re s e rv e d  to  the  p eop le  by A r t i c l e  I  
o f  th e  S ta te  C o n s t i t u t io n ,  to  use the  la n d  and im prove­
m ents th e re o n  f o r  a g r i c u l t u r a l  p u rpo se s. " A g r ic u l t u r a l  
p u rp o se s "  means and in c lu d e s  bu t i s  n o t l im it e d  to  the  
p r o d u c t io n ,  h a r v e s t in g ,  on -fa rm  s to ra g e , and th e  p re p a ra ­
t io n  f o r  u se , g ra d in g ,  p a ck a g in g , p ro c e s s in g  and m a rke t in g  
o f  c r o p s ,  p la n t s ,  a n im a ls  and o th e r  a g r i c u l t u r a l  r e la t e d  
com m od itie s  u s e fu l t o  man and the  use and a p p l ic a t io n  o f  
te c h n iq u e s  and methods in  c o n n e c t io n  w ith  s o i l  p r e p a r a t io n  
and management, f e r t i l i z a t i o n ,  weed, d is e a s e  and p e s t  
c o n t r o l ,  w aste  d is p o s a l ,  i r r i g a t i o n ,  d ra in a g e  and w a te r 
management, g r a z in g ,  and h a rv e s t in g  by man, an im a l o r  
m ach ine d eve lo p ed  and approved  by th e  New Je rs e y  A g r ic u l­
tu r e  E xp e r im e n t S t a t io n ,  an o th e r la n d  g ra n t  c o l le g e ,  a  .
S t a te  o r  F e d e ra l s o i l  and w a te r c o n s e rv a t io n  agency , o r  a 
re c o g n iz e d  p r iv a t e  a g r i c u l t u r a l  re se a rch  o r g a n iz a t io n .

3. T h is  a c t  w i l l  ta k e  e f f e c t  im m e d ia te ly .

S ta tem ent

T h is  b i l l  w ou ld  se rv e  as an a f f i r m a t io n  by the  S ta te  o f  the  g e n e ra l 
" r ig h t - t o - f a r m "  p r in c ip le s .  H av ing  such a sta tem en t on re c o rd  would 
n o t o n ly  h e lp  t o  r e s to r e  some co n f id e n c e  to  the  a g r i c u l t u r a l  com­
m un ity  b u t  m igh t a ls o  p ro v id e  a d d i t io n a l  le g a l  .suppo rt f o r  fa rm e rs  
in  th e  e ve n t o f  fu t u r e  l i t i g a t i o n .  I t  i s  p o s s ib le  t h a t  t h i s  p ropose  
a c t  w i l l  be in c o rp o ra te d  in t o  an o th e r r e la t e d  b i l l  to  in c re a s e  i t s  
e f f e c t iv e n e s s  and the  l i k e l ih o o d  o f  i t s  passage .
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M a y  5, 1 9 3 1  V  '

IN SENATE— Introduced by Sen. COOK— read twice and ordered printed, and 
when" printed to be committed to the Committee on1Health

„ . . ' : . •
IN ASSEMBLY— Introduced by COMMITTEE ON RlJLES— (at request of M. of A. 

Ruggiero, Shaffer, Kidder, Hawley)— read once and referred to the Com- 
mlttee on Agriculture *

AN' ACT to amend the public health law, In relation to certain farming 
activities v • - • 1 ■ •

‘ ' ■ * » •  • . ' . ’ • «.. 

^  ■ . . . 7 
T h e  P e o p l e  o f  <e S t a t e  o f  N e w  York, r e p r e s e n t e d  in S e n a t e  and A s s e m­

bly. do e n a c t  as f o l l o w s ;  • . . • ■ ’

1 Section \1.: The public health‘law is amended by adding -a new section
2 thirteen hundred-c to read as follows: _ * ’. ■
3 5 1 5 0 0 - c . F a r m i n g  a c t i v i t i e s .  N o t w i t h s t a n d i n g  anv o t h e r  p r o v i s i o n  of 

A  law, the a g r i c u l t u r a l  a c t i v i t i e s  c o n d u c t e d  on a farm, as d e f i n e d  in sec-

5 t i _>n six h u n d r e d  s e e e n t v - o n e  of the l a b o r  law, sh all n o t  he c o n s i d e r e d  a

6 nuisance, p r o v i d e d  s u c h  f a r m  w.is e s t a b l i s h e d  p r i o r  to the s u r r o u n d i n g  

•7 a c t i v i t i e s  and h a s  not b e e n  d e t e r m i n e d  t o  be the c a u s e  of c o n d i t i o n s  

3 d a n g e r o u s  to l i f e  o r  h e a l t h  as d e t e r m i n e d  bv the cor.unissloner, t h e  local 

9 h e a l t h  o f f i c e r  o r  local b o a r d  of h e a l t h  p u r s u a n t  to s e c t i o n s  t h i r t e e n

10 h u n d r e d . t h i r t e e n  h u n d r e d . a . t h i r t e e n  h u n d r e d  thr e e  and t h i r t e e n  h u n d r e d

11 four of this c h a p t e r .

12 § 2. This, act shall take effect immediately.

EXPLANATION— Matter In italics (underscored) is new; matter in brackets
C 3 Is o l d  law to be omitted.

LBD1-22-27 -1036



' G E N E R A L  A S S E M B L Y  O F  N O R T H  C A R O L I N A  ^

-  S E S S I O N  1 9 7 9

R A T I F I E D  B I L L
*

C H A P T E R  2 0 2  

H O O S K  B I L L  481

AH A C T  T O  P R O T E C T  A G R I C U L T U R A L  O P E R A T I O N S  F R O H  N U I S A N C E  S U I T S

U N D E R  C E R T A I N  C I R C U M S T A N C E S .

T h e  G e n e r a l  A s s e m b l y  o f  JJprth C a r o l i n a  e n a c t s :

S e c t i o n  |. C h a p t e r  106 o f  t h e  G e n e r a l  S t a t u t e s  i s

•  • 
h e r e b y  a m e n d e d  by  a d d i n g  a n e w  A r t i c l e  a s  f o l l o v s :

" A R T I C L E  5 7 .

" N u i s a n c e  L i a b i l i t y  o f  A g r i c u l t u r a l  O p e r a t i o n s .
• •

" 5  J0 6 - 7 0 0 .  L e g i s l a t i v e  d e t e r m i n a t i o n  a n d  d e c l a r a t i o n  of  

p o l i c y .— I t  i s  t h e  d e c l a r e d  p o l i c y  o f  t h e  S t a t e  t o  c o n s e r v e  -and
V.** •

p r o t e c t  a n d  e n c o u r a g e  t h e  d e v e l o p m e n t  a n d  i m p r o v e m e n t  of i t s  

a g r i c u l t u r a l  l a n d  f o r  t h e  p r o d u c t i o n  o f  f o o d  a n d  o t h e r  

a g r i c u l t u r a l  p r o d u c t s ,  W h e n  n o n a g r i c u l t u r a l  l a n d  u s e s  e x t e n d  

i n t o  a g r i c u l t u r a l  a r e a s ,  a g r i c u l t u r a l  o p e r a t i o n s  o f t e n  b e c o m e  t h e  

s u b j e c t  o f  n u i s a n c e  s u i t s .  A s  a r e s u l t ,  a g r i c u l t u r a l  o p e r a t i o n s  

a r e  s o m e t i m e s  f o r c e d  t o  c e a s e  o p e r a t i o n s .  K a n y  o t h e r s  a r e  

d i s c o u r a g e d  f r o m  m a k i n g  i n v e s t m e n t s  i n  f a r m  i m p r o v e m e n t s .  I t  i s  

t h e  p u r p o s e  o f  t h i s  A r t i c l e  t o  r e d u c e  t h e  l o s s  to t b e  S t a t e  of  

i t s  a g r i c u l t u r a l  r e s o u r c e s  b y  l i n i t i n g  t h e  c i r c u m s t a n c e s  u n d e r  

j w h i c h  a g r i c u l t u r a l  o p e r a t i o n s  a a y  b e  d e e m e d  t o  be a n u i s a n c e .

»$ 10 6 — 7 0 1. (a) No a g r i c u l t u r a l  o p e r a t i o n  o r  a n y j o f  i t a

a p p u r t e n a n c e s  s h a l l  b e  o r  b e c o m e  a n u i s a n c e ,  p r i v a t e  o r  p u b l i c ,  

by a n y  c h a n g e d  c o n d i t i o n ? *  i n  o r  a b o u t  thn l o c a l i t y  t h e r e o f  a f t e r  

t lie s a m e  !m b b o o n  In o p e r a t i o n  f o r  b o i o  I hn n o n e  y a a r , w h e n  m u c h



p e o v i d e d , * t h a t  t h e  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  s h a l l  n o t  a p p l y  

w h e n e v e r  a n u i s a n c e  r e s u l t s  f r o m  t h e  n e g l i g e n t  o r  i m p r o p e r  

o p e r a t i o n  o f  a n y  s u c h  a g r i c u l t u r a l  o p e r a t i o n  o r  i t s  

a p p u r t e n a n c e s .

(b) F o r  t h e  p u r p o s e s  o f  t h i s  A r t i c l e ,  ' a g r i c u l t u r a l  o p e r a t i o n *  

i n c l u d e s ,  w i t h o u t  l i m i t a t i o n ,  a n y  f a c i l i t y  f o r  t h e  p r o d u c t i o n  f o r  

c o m m e r c i a l  p u r p o s e s  o f  c r o p s ,  l i v e s t o c k ,  p o u l t r y ,  l i v e s t o c k  

p r o d u c t s ,  o r  p o u l t r y  p r o d u c t s .

(c) T h e  p r o v i s i o n s  o f  s u b s e c t i o n  (a) s h a l l  n o t  a f f e c t  o r  

d e f e a t  t h e  r i g h t  of ’a n y  p e r s o n ,  f i r m ,  o r  c o r p o r a t i o n  t o  • r e c o v e r  

d a m a g e s  f o r  a n y  i n j u r i e s  o r  d a m a g e s  s u s t a i n e d  b y  t h e m  o n  a c c o u n t  

o f  a n y  p o l l u t i o n  of ,  o r  c h a n g e  i n  c o n d i t i o n  of, t h e  w a t e r s  o f  a n y  

s t r e a m  o r  . o n  t h e  a c c o u n t  o f  a n y  o v e r f l o w  o f‘ l a n d s  o f  a n y  s u c h  

p e r s o n ,  f i r m ,  o r  c o r p o r a t i o n .

(d) A n y  a n d  a l l  o r d i n a n c e s  o f  a n y  u n i t  o f  l o c a l  g o v e r n m e n t ' n o w  

i n  e f f e c t  o r  h e r e a f t e r  a d o p t e d  t h a t  w o u l d  m a k e  t h e  o p e r a t i o n  o f  

a n y  s u c h  a g r i c u l t u r a l  o p e r a t i o n  o r  i t s  a p p u r t e n a n c e s  a n u i s a n c e  

o r  p r o v i d i n g  f o r  a b a t e m e n t  t h e r e o f  a s  a n u i s a n c e  i n  t h e  

c i r c u m s t a n c e  s e t  f o r t h  i n  t h i s  s e c t i o n  a r e  a n d  s h a l l  b e  n u l l  a n d  

v o i d ;  p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  

s h a l l  n o t  a p p l y  w h e n e v e r  a n u i s a n c e  r e s u l t s  f r o m  _thje_ n e g l i g e n t  o r  

i m p r o p e r  o p e r a t i o n  o f  a n y  s u c h  a g r i c u l t u r a l  o p e r a t i o n  o r  a n y  o f  

i t s  a p p u r t e n a n c e s .  P r o v i d e d  f u r t h e r ,  t h a t  t h e  p r o v i s i o n s  s h a l l  

n o t  a p p l y  w h e n e v e r  a n u i s a n c e  r e s u l t s  f r o m  an a g r i c u l t u r a l  

o p e r a t i o n  l o c a t e d  w i t h i n  t h e  c- o r p o x a i g  l i m i t s  o f  a n y c i t y  a t  t h e  

t i m e  of e n a c t n e n t  h e r e o f .  C. i

2 H o u s e  B i l l  U8|



) (e) T h i s  s e c t i o n  s h a l l  n o t  be c o n s t r u e d  t o  i n v a l i d a t e  a n y

^  c o n t r a c t s  h o r o t o f o r o  w a d o  b u t  i n s o f a r  a s  c o n  It a c t s  a t u  co'ncuLiiud, 

i t  'is o n l y  a p p l i c a b l e  to c o n t r a c t s  a n d  a y r e e m e n t s  to b e  m a d e  in  

t h e  f u t u r e . "

S ec. 2 . T h is  a c t  does n o t a f f e c t  a c t io n s  commenced 

7p r io r  to  the  e f f e c t i v e  d a te  h e re o f.

Sec* . 3 -  I f  any p r o v is io n s  o r  c la u s e  o f  t h i s  A r t i c l e  o r

a p p l i c a t io n  t h e r e o f  to  any person  o r  c ir c u m s ta n c e s  i s  h e ld  

i n v a l i d  such  i n v a l i d i t y  s h a l l  not a f f e c t  o th e r  p r o v is io n s  o r  

a p p l ic a t io n s  o f t h i s  A r t i c l e  w h ich  can be g iv o r  e f f e c t  w ith o u t 

th e  in v a l i d  p r o v is io n  o r a p p l ic a t io n ,  and to  t h i s  end th e  

p r o v is io n s  o f  t h i s  A r t i c l e  are  d e c la re d  to  be s e v e r a b le .

Sec. 4 . T h is  a c t  i s  e f f e c t i v e  upon r a t i f i c a t i o n .

In  th e  G e n e ra l Assem bly read  th re e  t im e s  and r a t i f i e d ,  

t h i s  the  26 th  day o f  H a rch , 1979.

•
i •

JhtvitS C. GREEN

James C. Green

P r e s id e n t  o f th e  Senate

CARL J. STEWART, JR.

i

C a r l J .

Speaker

S tew a rt, J r .

o f  the House o f  E e p re s e n ta t iv e s

H o u s e  B i l l  48J 3



N U I S A N C E S

CHAPTER 434
H O U S E  B I L L  NO. 1461 
(Dietz, D o tze nr od)

A G R IC U L T U R A L  OPERATION N O T A  NUISANCE

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T I V E  A S S E M B L Y  OF THE
STA T E  O F  N O R T H  DAKOTA:

’ ' I
SE C T I O N  1. A G R I C U L T U R A L  O P E R A T I O N  - DE EM ED  N O T  NUISANCE.

1. A n  agr i c u l t u r a l  o p e r a t i o n  is not, nor shall i t  become, a
p r i v a t e  or p u b l i c  n u i sance b y  any changed conditions in or

i a b o u t  the l o c a l i t y  of s u c h  operation after it has b e e n  in
o p e r a t i o n  for m o r e  than one year, i f  such o p e r a t i o n  was 
n o t  a n u i s a n c e  a t  the time the operation began; except 
tha t  the p r o v i s i o n s  of this subsection shall not apply 
w h e n  a n u i s a n c e  r e sults from the negligent o r  impr oper 
o p e r a t i o n  of any such agricultural operation.

2. As u s e d  in this Act, "agricultural operation" means the 
s c i e n c e  and art o f  p r o d u c t i o n  of plants and animals useful 
to man, b y  a c o r p o r a t i o n  as provided in ch a p t e r  10-0§, a 
p a r t n ership, o r  a proprietorship, and including, tff a
v a r i a b l e  extent, the p r e p a r a t i o n  of these p r o d u c t s - f o r
m a n ' s  use and t h e i r  d i s posal b y  mar keting or otherwise, 
an d  shall in clude horticulture, floriculture, viti culture, 
forestry, dairy, livestock, poultry, bee, and a n y  and jail
forms o f  farm products, and farm production.

\ ©
3. T h e  p r o v i s i o n s  o f  s u b s e c t i o n  1 o f  this section shall.coot 

a f f e c t  or de f e a t  the r i g h t  of any person t o  reedier 
da m a g e s  for any injury or damage sustained by h i m  on 
a c c o u n t  of an y p o l l u t i o n  o f  or change in the c o n d i t i o n S  of 
the w a t e r s  o f  any stream or o n  account of any overflovl of

• la n d s  o f  a n y  such person. £• y>
4. A n y  o r d i n a n c e  or r e s o l u t i o n  of any unit of l & a l  • 

g o v e r n m e n t  that mak e s  the operation of any agricu] tiSral 
o p e r a t i o n  a n u i sance or p r o v i d e s  for the abate m e n t  thereof 
as a n u i s a n c e  und e r  the cir cu mstances set forth in this I

s e c t i o n  is void; exc e p t  that the provisions o f  this 
s u b s e c t i o n  shall n o t  apply w h e n  a nuisance results from 
the n e g l i g e n t  or i m p r o p e r  operation of any such 
a g r i c ultural  opera t i o n  or from an agricultural operation 
l o cated w i t h i n  the corporate limits of any cit y  as of the 
e f f e c t i v e  date of this Act.

6. T his s e c t i o n  shall not be construed to invalidate any 
c o n t r a c t s  made p r i o r  to the enactr-nt of this Act, but, 
insof ar as cont ra cts  are concerned, it is only applicable 
to c o n t r a c t s  and agreements to be made on or after the 
e f f e c t i v e  date of this Act.

A N  A C T  c o n c e r n i n g  a g r i c u l t u r a l  operations, and p r o v i d i n g  that no 
such o p e r a t i o n  sh all b e  d e e m e d  a p u b l i c  or pr ivate nuisance. !

a
*

approved March 16, 1991
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NUISANCE

C H A P T E R  1.— IN G E N E R A L

See.
1.1. A g r ic u ltu ra l a c t iv it ie s  u  n u isance [N e w ] ,

§ 1. Nuisance defined.—A nuisance consists in 
unlawfully doing an act, or omitting to perform a 
duty, which act or omission either:

First. Annoys, injures or endangers the comfort, 
repose, health, or safety of others; or

Second. Offends decency; or
Third. Unlawfully interferes with, obstructs or 

lends to obstruct, or renders dangerous for passage, 
any lake or navigable river, stream, canal or basin, 
or any public park, square, street or highway; or 

Fourth. In any way renders other persons inse­
cure in life, or in the use of property, provided, this 
section shall not apply to preexisting agricultural 
activities.
Amended by Laws 19S0, c. 189, § 1, eff. OcL 1, 1980.

Sec tion  4 o f  L aw s  19S0. c . 1S9 p ro v id e s  t h a t  th is  a c t  s h a l l  b ecom e 
e ffe c t iv e  O c to b e r 1 , 1980 .
G r a s s  f i r e

I r ju r a n c t  C o . o f  N o r th  A m e r ic a  v . S b e in b e in , O ld .,  4 8 8  P .2 d  1 2 73  
0 9 7 1 ) .
Nuisance in general 

A  “ nu isan ce ,"  p u b lic  o r  p r iv a te , a r is e s  w h e re  a p t r s o n  uses his 
®wn p ro p e rty  in  soch  a  m an n e r a s  to  cause i n ju r y  to  th e  p ro p e r ty  o f  
an o th e r. F a i rU w n  C em e te ry  A ss 'n  v . F i r s t  P re s b y te r ia n  C h u rch , 
U- S. A . o f  O k la h o m a  C i ty ,  O k l. ,  4 9 5  P .2d  1 1 8 5  (1 9 7 2 ) .
Obscene material 

S t i le  e i  re t . F ie ld  v. H e ss . O k l. ,  5 4 0  p .2 d  1 ) 5 5  (1 9 7 5 ) .
O i l a n d  g a s

O il snd  pas lessee had  d u ty  U> re s to re  s u r fa c e  la n d  n o t  re a s o n a b ly  
• * r e j i a r y  fo r  p u rp ose  o f  th e  le a se . T e n n tc o  O i l C o . v . A l le n , O k l. ,  
s 15 P .2d  1391 (1 9 7 3 ) .

§ 1.1. Agricultural activities as nuisance.— A. 
^  defined in this act:

1- “Agricultural activities" shall include, but not 
1* limited to, the growing or raising of horticultural 
and viticultural crops, berries, poultry, livestock, 
Krain, mint, hay and dairy products; and

2. “Farmland” shall include, but not be limited 
b>, land devoted primarily to production of livestock 
°r agricultural commodities.

Agricultural activities conducted on farm or 
r*mch land, if consistent with good agricultural prac­
tices and established prior to nearby nonagricultural 
activities, are presumed to be reasonable and do not

constitute a nuisance unless the activity has a sub­
stantial adverse affect on tbe public health and 
safety.

If  that agricultural activity is undertaken in con­
formity with federal, state.and local laws and regu­
lations, it is presumed to be good agricultural prac­
tice and not adversely affecting the public health 
and safety.
Added by Laws 1980, c. 189, § 2. eff. OcL 1, 1980.

S ec tio n  3  o f  L aw s  1930, c. 189 p ro v id e s  th a t  th is  sec tion  be 
c la s s i f ie d  as § 11 o f  th is  t i t le . H o w e v e r , th a t  c la s s if ic a t io n  had 
been  p re v io u s ly  assigned  and sec iion  w a s  e d ito r ia l ly  re c la s s ifie d  to  
a v o id  a  d u p lic a t io n  in num be ring .

§ 2. Public nuisance.
C u t t i n g  o f  p ip e l i n e  a s  p r i v a t e  n u i s a n c e  

C h am p lin  P e t ro le u m  Co. v . B o a rd  o f  C o u n ty  C om ’r s  o f  O k la h om a  
C o u n ty , O k l. ,  5 2 6  P 2 d  1142 (1 9 7 4 ).
M a n d a t o r y  i n ju n c t i o n  

O rd in a r i ly ,  w he re  one lia b le  f o r  a  nu isance fa i ls  to  a b a te  i t  
v o lu n t a r i ly ,  a b a tem e n t is accom plished th ro u g h  m an d a to ry  in ju n c ­
t io n . T e n n e c o  O il C o . v . A lle n . O k l. 5 1 5  P 2 d  1 3 9 ) (1 9 7 3 ).

§ 4. Statute authority.
D r a i n a g e  d i t c h  

C i t y  o f  B a r t le s v i l le  v . A m b le r , O k l., 4 9 9  P .2d  4 33  (1 9 7 1 ).

§ 8. Remedies against public nuisance.
In ju n c t io n

S ta t e  e x  r e l .  H e ld  r .  Hess, O k l. ,  5 4 0  PJ2d 1165 (1 9 7 5 ) .
D a m a g e s

D am ag e  t o  re a lt y  is  deemed to  be p e rm an en t i f  i r re p a ra b le  o r  
ir re m e d ia b le , o r  i f  rem ed ia l costs exceed  v a lu e  o f  th e  p ro p e r ly . 

•C on k in  v . R u th , O k l.A p p ., 581 P .2d  923  (1 9 7 8 ) .

C H A P T E R  2 S L A U G H T E R H O U S E S
A N D  C E M E T E R I E S

§ 41. Location of slaughterhouse.—It shall be 
unlawful for any person to maintain a slaughter­
house within less than one-half mile of any tract of 
land platted it.to lots and blocks as an addition to 
any town or city within the State of Oklahoma, 
except in conformity with the zoning ordinances of 
said town or city, or to maintain such a slaughter­
house within one-half mile of any tract of land 
platted into acre tracts for the purpose of being sold 
for residence, and in which tracts of land have 
actually been sold for residence purposes outside of 
such a town or city.
Amended by Laws 1975, c. 305, § 1.

13 53
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( R534. S920)

An Act To Amend The Code Of Laws Of South Carolina, IDT®,
B y A dding Chapter 45 To Title 4G So As To Provide  T hai  
Certain  A gricu ltu ra l  Operations Shall Not Be Considered N ui­
sances.

Be it enacted by the General Assembly of the State of South Carolina:

Certain  agricu ltu re  operations not be considered nuisances
Section 1. The 1976 Code is amended by adding to Title 46:

"Chapter -15

Section 46-45-10. The General Assembly finds that:
(1) The policy of the State is to conserve, protect and encourage 

the development and improvement of its agricultural land for the 
production of food and other agricultural products.

(2) W hen nonagricultural land uses extend into agricultural areas, 
agricultural operations often become the subject of nuisance suits 
and as a result (a )  agricultural operations arc  sometimes forced to 
cease and (b )  many persons arc. discouraged from making invest­
ments in farm improvements. ■_

(3) This chapter is enacted to reduce the loss to the Staic of its 
agricultural resources by limiting the circumstances tinder which 
agricultural operations may be deemed to be a nuisance.

Section 46-45-20. F o r  purposes of this chapter ‘agricultural 
operation’ includes, without limitation, any facility for the production 
for commercial purposes of crops, livestock, jioiiltry. livestock or 
poultry products.

Section 46-45-30. No agricultural operation or any of its appur­
tenances shall he or become a nuisance, private nr public, by any 
changed conditions in or about the locality of the operation after it 
has been in operation for more than one year when such operation 
was not a nuisance at the time it began. Tbe provisions of this section 
shall not apply whenever a nuisance results from the negligent nr im­
proper operation of any such agricultural operation or its appur­
tenances. ✓

Section 46-45-40. The provisions of Section 46-45-30 shall not 
affect or defeat the right of any person to recover damages for any 
injuries or damages sustaincd'hv him on account of any pollution of, 
or change in condition of, the waters of any stream or on the account 
of any overflow on lands of any such person.



Section 46-45-50. Aiiy ami all ordinances of anv tiiut of local 
government now in effect or hereafter adopted that would make the 
operation of any such agricultural operation or its appurtenances a 
nuisance or providing" for abatement as  a nuisance in derogation of 
this chapter shall be null and void. The provisions of this section 
shall not apply whenever a nuisance results from the negligent or 
improper operation of any such agricultural operation or any of its 
appurtenances. T he  provisions of this section shall not apply when­
ever a  nuisance results from an agricultural operation located within 
the  corporate limits of any city.”

Time effective
S ection 2. This act shall 'take effect uj>on approval by the 

Governor.

In  tbe Senate House the 29th day of May

In  the Y ear of O u r  I.ord One Thousand Nine Hundred and Eighty.

N ancy Stevenson,President of the Senate.
R ex L . Carter,Speaker of the House of Representatives.

. Approved the 30th day of May, 1980.

R ichard W . R iley,Governor.

Prin ter 's  No. 175— S.
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C H A P T E R  N O .  1 3 8  

. H O U S E  B I L L  N C L .6 0 3

B y  Pickering, Burnett (Sumner), Burnett (Fentress), 

R o b i n s o n  (Washington), DePriest, Hurley, Wolfe, 

Davis (Gibson),. Stafford, Richardson

Substituted for: Senate B i l l  N o. 839
• " * , "•

B y  Burks, Thomas, Blank, Harvill

A N  A C T  to provide limitations on nileo, regulations, zoning requirements 
and nuisance actions concerning feedlots, dairy farms or egg produc­
tion bouaea. ■ ■ J

• • * •• • •* 0

B E  I T  E N A C T E D  B Y  T H E  G E N E R A L  

A S S E M B L Y  O F  T H E  S T A T E  O F  T E N N E S S E E :

. S E C T I O N  1. A s  u s e d  in  th is  A c t ,  u n le s s  th e  

c o n te x t  o th e rw is e  re q u ire s :

( 1 )  “ D a ir y  F a r m ’' m e a n s  a n y  place- o r p re m ise s  

w h e re  o n e  o r  m o re  cow s are k e p t  a n d  f r o m  w h ic h - a 

p a r t  o r  a l l  o f  th e  m i l k  o r  m i lk  p ro d u c ts  is  p ro v id e d , 

s o ld - o r  o ffe re d  f o r  s a le  to  a- m i lk  p la n t ,  tr a n s fe r  

s t a t io n  o r re c e iv in g  s ta t io n . :

-  ' ( 2 ) .  “ D e p a r t m e n t ”  .m e a n s  t h e  T e n n e s s e e  

D e p a r t m e n t  o f  P u b lic  H e a lt h  a n d  in c lu d e s  a n y  

o ffic e r; a g e n c y  or d esig nee o f t h a t .d e p a r t m e n t

(3 )  “ E g g  P r o d u c tio n  H o u s e ”  m e a n s  a n y  p la c e  or 

p re m is e s  w h e re  ch ickens are k e p t fo r  th e  p r o d u c tio n  

o f  eggs fo r  re sa le  to  processors, w h o le s a le rs  or 

r e ta ile r s .

(4 )  " E s ta b lis h e d  D a te  o f  O p e r a t io n ”  m e a n s  th e  

d a te  o n  w h ic h  a fe e d lo t  d a ir y  fa r m  o r egg p r o d u c tio n  

h o u s e  c o m m enced  o p e ra tin g . I f  the p h y s ic a l fa c ilit ie s  

o f  th e  f e e d lo t  d a ir y  fa r m  or egg p ro d u c tio n  h ou se are  

s u b s e q u e n tly  e x p a n d e d , the e s ta b lis h e d  d a te  o f 

o p e r a t io n  fo r  each e x p a n s io n  is .d e e m e d  to  be a 

s e p a r a te  a n d  in d e p e n d e n t  “ e s ta b lis h e d  d a te  o f
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o p e r a t i o n ”  e s t a b l i s h e d  a s  o f  t h i s  d a t e  o f  

c o m m e n c e m e n t o f  th e  e x p a n d e d  o p e ra tio n s , a n d  th e  

c o m m e n c e m e n t o f  e x p a n d e d  o p e ra tio n s  s h a ll  n o t  

d iv e s t  th e  fe e d lo t, d a ir y  f a r m  o r  egg p r o d u c tio n  h o u s e  

o f  a  p r e v io u s ly  e s ta b lis h e d  d a te  o f  o p e ra tio n .

{5 )  “ E s ta b lis h e d  D a t e  o f  O w n e r s h ip ”  m e a n s  th e  

d a te  o f  th e  re c o rd in g  o f  a n  a p p r o p r ia te  m u n im e n t  o f  

t i t le  e s ta b lis h in g  t h e  o w n e r s h ip  o f  r e a lty .

(6 ) “ R u le  o f  th e  D e p a r tm e n t”  m e a n s  a r u le  as 

d e fin e d  in  T e n n e s s e e  C o d e  A n n o ta te d ,  T i t l e  4, 

C h a p te r  5, w h ic h  m a t e r ia l ly  a ffe c ts  th e  o p e ra tio n  o f a 

fe e d lo t, d a ir y  fa r m , o r  egg p r o d u c t io n  h o u s e  a n d  

w h ic h  h a s .b e e n  a d o p te d  b y  th e  d e p a r tm e n t  N o th in g  

i n  th is  A c t  s h a l l  b e  d e e m e d  to  e m p o w e r th e  

d e p a r tm e n t  t o 'm a k e  a n y  r u le . •’

• (7 )  “ F e e d lo t”  m e a n s  a lo t ,  y a r d , c o r r a l o r o th e r

a re a  in  w h ic h  liv e s to c k .a re  c o n fin e d , p r im a r i ly  fo r  th e  

p u rp o s e s  o f  fe e d in g , g ro w in g , ra is in g , o r  b ir th in g  

p r io r  to  s la u g h te r . T h e  te rm  does n o t  in c lu d e  area s 

w h ic h  a r e  u se d  f o r  the. r a is in g  o f  crops or o th e r 

v e g e ta t io n .u p o n  w h ic h  liv e s to c k  a re  a llo w e d  to g raze 

o r  feed. _ -

. • (8 )  “ L iv e s t o c k ”  m e a n s  c a t t le ,  s h e e p , s w in e , 

p o u l t r y  a n d  o th e r a n im a ls  o r fo w l, w h ic h  are  b e in g  

p ro d u c e d  p r im a r i ly  fo r  use as fo o d  o r fo e d  p ro d u c ts  

f o r  h u m a n  c o n s u m p tio n  a n d  h orses.

(9 ) “ M a t e r i a l l y .  A ffe c ts ”  m e a n s  p r o h ib its  or 

re g u la te s  w it h  respect to  th e  lo c a t io n , or th e  e m issio n  

o f  n o is e , e fflu e n t, od ors, sew age, w a s te  o r s im ila r  

p r o d u c ts  r e s u lt in g  fr o m  th e  o p e ra t io n  or th e  lo c a tio n  

o r u se o f  b u ild in g s , m a c h in e ry , ve h ic le s , e q u ip m e n t or 

o th e r  r e a l or p e rs o n a l p r o p e r ty  used  in  th e  o p e ra tio n  

o f  a  liv e s to c k  fe e d lo t, d a ir y  fa r m  o r  egg p ro d u c tio n  

h o u s e .
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(1 0 ) “ N u is a n c e ”  m e a n s  a n d  in c lu d e s  p u b lic  o r 

p r iv a te  n u is a n c e  as d e fin e d  e ith e r  b y  s ta tu te  o r b y  th e  

c o m m o n  la w .

(1 1 ) “ N u is a n c e  A c t io n  o r P ro c e e d in g ”  m e a n s a n d  

in c lu d e s  every a c tio n , c la im  o r  p roceed ing , w h e th e r 

b r o u g h t  a t  la w , in  e q u ity  o r a s  a n  a d m in is tr a tiv e  

p ro c e e d in g , w h ic h  is  b a se d  o n  n u is a n c e .

(1 2 ) “ O w n e r  o r O p e r a to r ”  m e a n s  a n y  p erson  w h o  

o w n s , leases, operates, c o n tro ls  o r  supervises a

..feedlot

(1 3 ) " Z o n in g .R e q u ir e m e n t”  m e a n s  a r e g u la t io n  

'o r  o rd in a n c e  w h ic h  h a s  b e e n  a d o p te d  b y  a d t y ,  

c o u n ty , to w n s h ip , sc h o o l d is t r ic t  o r  a n y  s p e c ia l- 

p u rp o s e  d is tr ic t  or a u th o r ity ,  w h ic h  m a t e r ia l ly  affects 

th e  o p e r a t io n  o f  a  fe e d lo t  d a ir y  fa r m  or egg

‘ p r o d u c t io n  h o u s e . N o t h in g  in  th is  A c t  s h a ll  b e  

d e e m e d  to  e m p o w e r a n y  ag ency described in  th is  

d e f in it io n  to  m a h e  a n y  r e g u la t io n  or o rd in a n c e .

(1 4 ) “ R e g u la t io n s ”  m e a n s  a  re s o lu tio n  b y  th e  

; c o u n ty  le g is la t iv e  b o d y  o r  a n  o rd in a n c e  b y th e  

’ g o v e r n in g  b o d y  o f a n y  m u n ic ip a lit y  re g u la tin g  or

p r o h ib it in g  th e  n o r m a l noises o f  a n im a ls  or fo w ls , th e  

n o ise s in  th e  o p e r a t io n  o f  th e  e q u ip m e n t  th e  odors 

n o r m a lly  associated w it h  a n y  fe e d lo t  d a ir y  fa r m , or 

egg p r o d u c t io n  ho u se , o r  th e  p re c lu s io n  o f  a n y  

a n im a ls  o r  fo w ls  fro m  w it h in  th e  c ity  o r  fr o m  w it h in  a 

d e fin e d  a re a  o f  the  c o u n ty . •

S E C T I O N  2.

(a )  I n  a n y  n u is a n c e  a c tio n  or p ro ceed ing  a g a in s t 

a  f e e d lo t  d a ir y  fa r m , o r egg p ro d u c tio n  h o u se  

b r o u g h t  b y  or o n  b e h a lf  o f  a person w ho se d a te  o f  

o w n e rs h ip  o f  r e a lty  is s u b s e q u e n t to th e  e sta b lish e d  

d a te  o f  o p e ra t io n  o f such fe e d lo t  d a ir y  fa rm  or egg 

p r o d u c t io n  house, p r o o f  o f c o m p lia n c e  w ith  S e c tio n s 3 

a n d  4 o f  th is  A c t, s h a ll  be a n  a b so lu te  defense,

p r o v id e d  t h a t  the c o n d itio n s  o r  c ircum stances/*
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a lle g e d  to  c o n s titu te  a  n u is a n c e  are  s u b je c t to  

r e g u la to r y  ju r is d ic t io n  in  acco rdance w it h  S e c tio n s  3 

o r 4 o f  th is  A c t

(b ) I n  a n y  n u is a n c e  a c tio n  or p ro c e e d in g  a g a in s t  

a  fe e d lo t, d a ir y  fa r m  o r egg p r o d u c tio n  h o u s e  b r o u g h t  

b y  o r o n  b e h a lf  o f  a  p e rso n  w h o s e  d a te  o f  o w n e rs h ip  

o f  r e a lty  precedes th e  e s ta b lis h e d  d a te  o f o p e ra tio n  o f  

su c h  fe e d lo t, d a ir y  fa r m  o r egg p r o d u c t io n  h o u s e , b u t  

w h o s e  a c tu a l or p ro p o se d  u se  o f  su c h  r e a lt y  fo r  

r e s id e n t ia l o r  c o m m e rc ia l p u rp oses is  s u b s e q u e n t to  

th e  e s ta b lis h e d  d a te  o f  o p e ra tio n  o f  s u c h  fe e d lo t, 

d a ir y  f a r m  o r  egg p r o d u c t io n  h o u s e , p r o o f  o f  

c o m p lia n c e  w it h  S e c tio n s  3 a n d  4 o f  th is  A c t, s h a ll  be 

r.n a b s o lu te  defense, p r o v id e d , t h a t  th e  c o n d itio n s  or 

c irc um sta n c e s a lle g e d  to  c o nstitu te , a n u is a n c e  are  

s u b je c t to  r e g u la to r y  ju r is d ic t io n  in  accord an ce w ith  

S e c tio n  3 o r 4 o f th is  Act

(c) T h e  n o r m a l n o ise s o f th e  a n im a ls  o r  fo w ls , th e  

noises in  th e  o p e ra tio n  o f  the  e q u ip m e n t, o r the  od o rs 

n o r m a lly  a sso c ia te d  w it h  a n y  fe e d lo t, d a ir y  f a r m  or 

egg p r o d u c tio n  h o u s e  s h a ll  n o t c o n s titu te  g ro u n d s  fo r 

a n y  n u is a n c e  a c tio n  or p ro c e e d in g  a g a in s t  a fe e d lo t, 

d a ir y  fa r m  o r  egg p r o d u c tio n  h o u s e  b r o u g h t  b y  o r on 

b e h a lf  o f  a p e rso n  w h o s e  date  o f  o w n e rs h ip  o f r e a lty  

is s u b s e q u e n t to  th e  e s ta b lis h e d  d a te  o f  o p e ra t io n  o f 

su c h  fe e d lo t, d a ir y  fa r m  o r  egg p r o d u c tio n  house.

S E C T I O N  3.

(a ) T h is  section  s h a ll  a p p ly  to  th e  d e p a r tm e n t’s 

ru le s  excep t fo r ru le s  re q u ire d  fo r  G c ie g a tio n  o f  the

* n a t io n a l p o l lu t a n t  d ischarge e lim in a t io n  system  

p e r m it  p r o g ra m  p u r s u a n t  to th e  F e d e r a l W a te r  

P o llu t io n  C o n tr o l A c t, S e c tio n  402, P u b lic  L a w  

92 -5 ^0 , 33 U .S .C . 1342, as am e n d e d .

(b ) T h e  a p p lic a b ility  o f  ru le s  o f th e  d e p a r tm e n t 

o th e r th a n  those issued u n d e r the T e n n e sse e  A ir  

Q u a lit y  A c t, T en n essee C o de A n n o ta te d , T i t le  53, 

C h a p te r  34, s h a ll  be as fo llo w s :
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( 1 )  A  r u le  o f  th e  d e p a r tm e n t in  e ffe c t b e fo re  

th e  e ffe c tive  d a te  o f  th is  A c t  s h a l l  a p p ly  to  a 

fe e d lo t; d a ir y  f a r m  o r egg p r o d u c tio n  h o u ^ e  w it h  

' a n  e s ta b lis h e d  d a te  o f  o p e ra tio n  p r io r  to  th e 

. .  • e ffe c tive  d a te -o f  th is  A c t  . ■ •

’’ (2 y  A  r u le  o f  th e  d e p a r tm e n t s h a l l  a p p ly  to  a

fe e d lo t, d a ir y  f a r m  o r  egg p r o d u c tio n  h o u s e  w it h  

a n  e s ta b lis h e d  d a te  o f  o p e ra tio n  s u b s e q u e n t to

• t h e  e ffe c tiv e .d a te  o f  th e  ru le . . . .
• * • *« “ •*

(3 )  A  r u le  o f  th e  d e p a r tm e n t a d o p te d  a fte r  th e  

-e ffe c tiv e  d a te  o f  th is  A c t  s h a ll  n o t  a p p ly  to  a 

f e e d lo t , . d a ir y  f a r m  .o r  egg p r o d u c t io n  h o u s e  

h o ld in g  a n y  d e p a r tm e n t  o f  p u b lic  h e a lt h  p e r m it  

a n d  h a v in g  a n .e s ta b lis h e d  d a te  o f  o p e ra tio n  p r io r  

to  th e  effective  d a te  o f  th e  ru le .

. (4 )  A  r u le  o f  th e  d e p a r tm e n t a d o p te d  a fte r  th e  

e ffe c tive  d a te  of. th is  A c t . s h a l l  n o t  a p p ly  to  a  

fe e d lo t, d a ir y  fa r m  or egg p r o d u c tio n .h o u s e  n o t  

p r e v io u s ly  re q u ire d  to  h o ld  a d e p a r tm e n t o f  

p u b lic  h e a lth  p e r m it  a n d  h a v in g  a n  e s ta b lis h e d  

. d a te  o f  o p e r a t io n  p r io r  to  th e  e ffe c tive  d a te  o f  th e 

ru le .
•  •• .  .  •  .  :  •  .  .  .  .

(c) T h e  a p p lic a b il i t y  o f  ru le s  p r o m u lg a te d  u n d e r

th e  ‘T e n n e s s e e  A i r  Q u a li t y  A c t” , T e n n e s s e e  C o d e  

A n n o ta te d ,  T i t l e  53, C h a p te r  34, s h a ll  b e  as fo llo w s :

. . .(1 ) A  r u le  o f  th e  D e p a r tm e n t  o f  P u b lic  H e a lt h

or th e  A ir  P o l lu t io n  C o n tr o l B o a r d  in  e ffe c t.o n  th e  

e ffe c tive  d a te  o f  th is  A c t s h a h  a p p ly  to  a. fe e d lo t, 

d a ir y  fa r m  or egg p ro d u c tio n  h o u s e  w it h  a n  

e s ta b lis h e d  d a te  o f  o p e ra tio n  p r io r  to  th e  effective  

d a te  o f  th is  A c t

. (2 )  A  r u le  o f  th e  D e p a r tm e n t o f P u b l ic  H e a lt h  

o r th e  A ir  P o l lu t io n  C o n tr o l B o a rd  s h a ll  a p p ly  to  

a fe e d lo t, d a ir y  fa r m  o r egg p r o d u c tio n  h ou se  w it h  j 

an  e s ta b lis h e d  d a te  o f  o p e ra tio n  s u b s e q u e n t to 

the e ffe c tive  d a te  o f  the  ru le .
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(3 )  A  r u le  o f  th e  D e p a r t m e n t  o f  P u b lic  H e a lt h  

o r  th e  A i r  P o l lu t io n  C o n tr o l B o a r d  p e r ta in in g  to  

a  fe e d lo t, d a ir y  farm , o r  egg p ro d u c tio n , house 

a d o p te d  a fte r  th e  e ffe c tiv e  d a te  o f  th is  A c t  s h a ll 

n o t  a p p ly  to  a n y  feed lo t^  d a ir y  fa r m  o r egg 

p r o d u c t io n  h o u s e  h a v in g  a n  e s ta b lis h e d  d a te  o f  

o p e r a t io n  p r io r  to  th e  e ffe c tiv e  d a te  o f  th e  ru le .

. S E C T I O N  4.- \

(a )  T h e  a p p lic a b il ity  o f  z o n in g  re q u ire m e n ts  

. s h a l l  b e  a s  fo llo w s :

. • (1 )  A  z o n in g  r e q u ir e m e n t  s h a ll  a p p ly  to a

fe e d lo t, d a ir y  fa r m  o r  egg p r o d u c tio n  h o u s e  w ith

•a n  e s ta b lis h e d  d a te  o f  o p e r a t io n  s u b s e q u e n t to

" th e  e ffe c tive  d a te  o f  th e  z o n in g  re q u ire m e n ts .
• • •

(2 )  A  zo n in g  r e q u ir e m e r  ' .a ll  n o t  a p p ly  to  a

fe e d lo t,  d a ir y  far m  o r  egg p r o d u c t io n  h o u s e  w it h

• ’ a n  ’ e s ta b lis h e d ’ d a te  o f  o p e r a t io n  p r io r  to  th e

e ffe c tiv e  d a te ’o f  th e  z o n in g  r e q u ir e m e n t

, _ . .. (3 ) A  z o n in g  r e q u ir e m e n t  w h ic h  is  in  e ffe c t on  

th e  e ffe c tive  d a te  o f  th is  A c t  s h a ll  a p p ly  to  a 

fe e d lo t, d a ir y  f a r m  o r  egg p r o d u c tio n  h o u s e  w ith  

a n  e s ta b lis h e d  d a te  o f  o p e r a t io n  p r io r  to  th e  

e ffe c tiv e  d a te  o f  th is  A c t

(4 )  A  z o n in g  r e q u ir e m e n t  a d o p te d  b y  a  c ity  

s h a l l  n o t  a p p ly  to a. fe e d lo t, d a ir y  fa r m  o r  egg 

p r o d u c t io n  h o u s e  w h ic h  b e c o m e s lo c a te d  w ith in  

a n  in c o r p o ra te d  or u n in c o r p o r a te d  a re a  s u b je c t to 

r e g u l a t i o n  b y  t h a t  . c i t y  b y  v i r t u e  o f  a n  

in c o r p o r a t io n  o r  a n n e x a t io n  w h ic h  tabes effect 

a fte r  the effe c tive  d a te  o f th is  A c t.

(b ) A  p e rso n  s h a ll  c o m p ly  w ith  th is  sectio n  as a 

m a t te r  o f  la w  w h e re  no z o n in g  r e q u ir e m e n t exists.

(c) TV.e a p p lic a b il ity  o f  re g u la t io n s  s h a ll be as 

fo llo w s :

(1 )  A  r e g u la t io n  s h a ll  a p p ly  to  a fe e d lo t, d a ir y  

fa r m  or egg p ro d u c tio n  h o u se  w it h  an  e s ta b lis h e d
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d a te  o f  o p e r a t io n  s u b s e q u e n t to  th e effe c tive  d a te  

o f  s u c h  re g u la tio n .

(2 ) A  r e g u la t io n  s h a ll  n o t  a p p ly  to  a fe e d lo t, 

d a ir y  fa r m  or egg p r o d u c tio n  h ouse w ith  a n  

e s ta b lis h e d  d a te  o f o p e ra t io n  p r io r  to th e  effective 

d a te  o f th e  r e g u la t io n .

(3 ) A  r e g u la t io n  w h ic h  is in  e ffect o n  th e  

e ffe c tive  d a te  o f  th is  A c t  s h a l l  a p p ly  to  a fe e d lo t, 

d a ir y  fa r m  o r egg p r o d u c tio n  h o u s e  w it h  a n  

e s ta b lis h e d  d a te  o f o p e ra t io n  p r io r  to th e  effective 

d a te  o f  th is  A c t

(4 ) A  r e g u la t io n  a d o p te d  b y  a  c ity  s h a ll n o t 

a p p ly  to  a  fe e d lo t, d a ir y  f a r m  o r egg p ro d u c tio n  

h ° u s e  w h ic h  . b e c o m e s  lo c a t e d  w i t h i n  a n

• in c o r p o ra te d  o r  u n in c o rp o ra te d  area su b je c t to 

r e g u l a t i o n  b y  s u 'jh  c i t y  b y  v i r t u e  o f  a n  

in c o r p o r a tio n  o r  a n n e x a tio n  w h ic h  ta k e s effect 

a fte r  th e  e ffective  d a te  o f th is  A c t

' (d )  A - p erson  s h a ll  c o m p ly  w it h  th is  s e c tio n  as a 

m a t te r  o f  la w  w h e re  n o  r e g u la t io n  e xists.

S E C T I O N  5. I f  a n y  p r o v is io n  o f  th is  A c t  o r th e  

a p p lic a t io n  th e re o f to  a n y  p erson  o r c irc um sta n c e  is 

h e ld  in v a lid ,  such in v a l id it y  s h a ll  n o t  a ffe c t o th e r 

p r o v is io n s  o r a p p lic a tio n s  o f th e  A c t  w h ic h  can be 

g iv e n  e ffe c t w i t h o u t  t h e  i n v a l i d  p r o v is io n  o r  

a p p lic a t io n  a n d  to t h a t  e n d . the  p ro v is io n s  "of th is  A c t 

a re  d e c la re d  to  be severable;*

S E C T I O N  6. T h is  A c t  s h a ll  ta k e  effect u p o n  

b e c o m in g  a la w , th e  p u b lic  w e lfa re  re q u ir in g  i t

PASSED: March 29, 1979

N e d  R. McWherter,
S P E A K E R  O F  T H E  H O U S E  O F  R E P R E S E N T A T I V E S
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d a te  o f  o p e r a t io n  s u b s e q u e n t to  the effe c tive  d a te  

o f  su c h  re g u la t io n .

(2 )  A  r e g u la t io n  s h a ll  n o t  a p p ly  to  a fe e d lo t, 

d a ir y  fa r m  or egg p r o d u c tio n  h o u s e  w ith  a n  

e s ta b lis h e d  d a te  o f  o p e r a t io n  p r io r  to  th e  effective 

d a te  o f  th e  r e g u la t io n .

(3 )  A  r e g u la t io n  w h ic h  is in  e ffect o n  th e  

e ffe c tive  d a te  o f  th is  A c t  s h a l l  a p p ly  to  a fe e d lo t, 

d a ir y  fa r m  o r egg p r o d u c t io n  h o u s e  w it h  a n  

e s ta b lis h e d  d a te  o f  o p e r a t io n  p r io r  to th e  effective 

d a te  o f  th is  A c t

(4 )  A  r e g u la t io n  a d o p te d  b y  a  c ity  s h a ll n o t 

a p p ly  to  a  fe e d lo t, d a ir y  f a r m  or egg p ro d u c tio n  

h o u s e  w h ic h  b e c o m e s  lo c a t e d  w i t h i n  a n

• in c o r p o ra te d  o r u n in c o rp o r a te d  area su b je c t to  

r e g u l a t i o n  b y  s u c h  c it y  b y  v i r t u e  o f  a n  

in c o r p o r a t io n  o r  a n n e x a tio n  w h ic h  tak es effect 

a fte r  th e  e ffe c tive  d a te  o f  th is  A c t

(d )  A -p e rso n  s h a ll  c o m p ly  w it h  th is  sectio n  as a 

m a t te r  o f  la w  w h e re  n o  r e g u la t io n  exists.

S E C T I O N  5. I f  a n y  p r o v is io n  o f  th is  A c t  o r th e  

a p p lic a t io n  th e re o f to  a n y  p e rso n  o r c irc u m sta n c e  is 

h e ld  in v a lid ,  such  in v a l id i t y  s h a l l  n o t  a ffe c t o th e r 

p r o v is io n s  or a p p lic a tio n s  o f  th e  A c t  w h ic h  can be 

g iv e n  e ffe c t  w i t h o u t  t h e  i n v a l i d  p r o v is io n  o r  

a p p lic a t io n  a n d  to t h a t  e n d . th e  p ro v is io n s  o f th is  A c t 

a re  d e c la re d  to  be se ve ra b le :-

S E C T I O N  6. T h is  A c t  s h a l l  ta k e  effect u p o n  

b e c o m in g  a la w , the p u b lic  w e lfa re  re q u ir in g  i t

P A S S E D :  March 29, 1979

N e d  R. McWherter,
S P E A K E R  O F  T H E  H O U S E  O F  R E P R E S E N T A T I V E S
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John S. Wilder, 
S P E A K E R  O F  T H E  S E N A T E

A P P R O V E D :  April 12, 1979

L a m a r  Alexander, 
G O V E R N O R

C H A P T E R  N O .  1 3 9

.. ' . H O U S E  B I L L  N O .  7 2 3

B y  W h i t s o n

Substituted for: Senate B i l l  N o . 880 

B y  G a rla n d

A N  A C T  relative to coon o igs and to amend Tennessee Code Annotated, 
Secdon 51441.

\

B E  I T  E N A C T E D  B Y  T H E  G E N E R A L  

A S S E M B L Y  O F  T H E  S T A T E  O F  T E N N E S S E E :

S E C T I O N  1 ..T e n n e s s e e  C o d e  A n n o ta te d , S e c tio n  

5 1 -4 4 1 , is a m e n d e d  b y  d e le t in g  tb e  s ix th  p a r a g ra p h  o f  

tb e  section  in  its  e n tir e ty  a n d  b y  s u b s t itu t in g  in s te a d  

th e  fo llo w in g :

I t  s h a ll  be u n la w f u l  fo r  a n y  p e rso n  or f ir m  to  

tr a in  coon dogs b y  c h a s in g  coons in  U n ic o i C o u n ty  

excep t d u r in g  th e  s e v e n ty  (7 0 ) d a ys  im m e d ia te ly  

p r io r  to th e  seaso n  f o r  h u n t in g  coons in  such 

c o u n ty.

S E C T I O N  2. T h is  A c t  s h a l l  ta k e  e ffe c t u p o n  

b e c o m in g  a la w , the p u b lic  w e lfa re  r e q u ir in g  i t

P A S S E D :  April 2, 1979
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"Sec. 2.” I t  is tbe  declared policy of the  s ta te  to conserve and  p rotect 
and encourage the development and improvement of its ag r icu ltu ra l  land 
f o r  the  production  of fo o d 'a n d  o th e r  ag r icu ltu ra l  products.- I t  is the  
purpose  of th i s  Act to - redu ce  th e  loss to th e  s ta te  .of its agricu ltu ra l  
resources  by lim iting the c ircum stances  under which ag r icu ltu ra l  opera- 

.t ions 'm ay  be regulated  or deemed to be a nuisance  i- *:•“>. •'•'/ :
; '•"Sec: '3 . The following w ords  and phrases  as used  in th is  Act shall 
have th e  meanings given them  in th is  sec tion: ' ' ••••'• •’ •
'*" " ( 1 ) ' 'A gricultural  opera tion’ includes b u t  lV n o t  limited to - th e  fol- 
lo w in g 'a c t iv i t ie s :  cultiva ting  the soil, producing croj.> fo r hum an food, 
anim al feed, p lan ting  seed, and  fo r  the  production of fibers, flo ricu ltu re , 
v it icu l tu re , and h o rt ic u l tu re ;  ra is in g  or keeping livestock o r  pou ltry ; 
and p la n t in g  cover crops o r  leav ing  land idle fo r  the purpose of par tic ipa t­
ing  in any  governmental p rogram ' or normal crop or livestock ro tation 
p rocedure . *• - ,,T- v  •’ 1!-  *-*' ■* "  *• •
■ " (2 )  'Established date ■ o f  opera tion’ means the  date  oh which the 

a g r ic u ltu ra l  operation commenced operation. If the  physical facilities 
of the  ag r icu ltu ra l  operation a re  subsequently  expanded, the  established 
date o f  operation fo r  each expansion is deemed to be a separa te  and inde­
p enden t ‘established date o f  opera tion’ established as of the date  of com­
m encem ent of the 'expanded operation, 'and  the 'comm encement of-expanded 
operation ' shall not divest th e  ag r icu ltu ra l  operation o f  a previously esT 
tab lished  date of operation. . v * - * * •»...« c**-..-. >•:.
■— " ( 3 )  'G overnm enta l-requirem ent’ includes any ru les , regulations, or­
d inances; zoning, or other req u irem en ts  and res tr ic tions  enacted or prom ­
ulgated  by cities, counties, o r  o ther  municipal corporations who presently 
have o r  may in  the  fu tu re  be g ranted  the power to enac t  or prom ulgate  
such. • •.

" (4 )  'Effective date of th e  requ irem en t ' means the  date on which the  
governm ent requirem ent re q u ire s  or a ttem pts  to req u ire  compliance as 
to the  geographic area encompassed by the ag r icu ltu ra l  operation.

" ( 5 )  The recodification o t  a m unicipal ordinance shall n o t  change 
the  orig inal effective date to  the  ex ten t of the  orig inal s tandards  and 
requ irem en ts .  •-

"Sec. 4. (a )  No nuisance action shall be brought aga ins t  an  agricu l­
tural  operation  which has law fu lly  been in operation fo r  one y ea r  or more 
p r io r  to  the date of b ring ing  such action, w here the  conditions o r circum­
s tances  complained of as cons t itu ting  the  basis fo r  the  nuisance action 
have existed substan tia lly  unchanged  since the established date  of opera­
t ion ; provided, however, t h a t  no th ing  herein  shall in any w ay re s tr ic t  
or impede the  authority  of th is  s ta te  to p rotec t  the public health, safety, 
2nd w elfa re  or the au th ori ty  of a 'm un ic ipa l i ty  to enforce s ta te  law.

" ( b )  Any person who b r ing s  a nuisance action for- damages o r  in­
jun c tive  re lie f  against  an ag r icu ltu ra l  operation which has existed fo r 
one y e a r '  or more prior to  tbe  date  th a t  such action is institu ted  and 
2 ny person, f irm  or corporation who violates the provisions of Subsection
(a) of Section 4 of this A c t shall be liable to the  ag r icu ltu ra l  operator 
fo r all costs and expenses-incurred  in defense of such action, including 
but n o t  limited to a tto rney 's  fees, court  costs, travel, and o ther  related 
incidental expenses incurred in the ciefense of such litigation. .
.. " ( c )  Tbe-provis ions of th is  section shall n o t  a ffec t  or defeat the 

righ t  of any  person, firm, o r  corporation to recover damages fo r  any in ­
ju r ie s  or damages sustained by them on account of any agricu ltu ra l  opera­
tion o r  any portion of an ag r icu ltu ra l  opera./on which is conducted in
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violation of any federal, s ta te ,  or local s ta tu te  or governmental regula tion  • 
which applies to t h a t  ag r icu ltu ra l  operation or portion t h e r e o f . •• . ’■ 

"Sec. 5. F rom  and  a f t e r  the  effective date of th is  Act, tbe  app lica­
bility of governmental requirem ents  shall be as follows: • '  ■ .

" ( a )  A governmental req u irem en t of a political subdivision of the  
sta le  other than  a c ity :  . ' * -

" ( i )  shall apply to an agr icu ltu ra l  operation with an established date 
of operation subsequent to tbe  effective date of the  requirem ent;

" ( i i )  shall not apply to  an a g r icu ltu ra l  operation with an established 
date of operation p r io r  to th e  effective date  of th e  requirem ent;  *' "  

" ( i i i )  sha ll  apply.to  an  ag r icu ltu ra l  opera tion  if  the governm ental re ­
quirement w as in e ffec t and  was applicable  to .such operation p r io r  to 
the effective date of th is  Act.

" (b )  A governm ental requirem en t of a city  shall .not apply, lo^ any. 
agricultural o p e ra t io n 's i tu a ted  outside th e  corpora.e  boundaries  of such 
city on the effective dale of th is  .Act. I f  an agricu ltu ra l  operation, so 
situated is -su b sequ en tly -an nex ed  or o therwise brought w ithin th e .  cor­
porate boundaries of th e  city, th e  governm ental requirem ents o f  such 
city shall not apply  unless  the  requ irem en t is reasonably necessary  to 
protect persons who reside in the  immediate vicinity  or persons on public 
property  in the  immediate v ic in ity  of the  agricu ltu ra l  operation from  the 
danger of explosion, flooding, vermin, insects, physical injury; contagious 
disease, removal of la te ra l  or su b jacen t  support, contamination of .water 
supplies, rad ia tion , s torage  of toxic m ater ia ls ,  discharge of f irea rm s , or 
tra ff ic  hazards. -This section shall be construed  to maintain to the limited 
degree set fo rth  here in  th e  previous au thority  oyer nonconforming uses, 
but not to expand such previous au thori ty .” : : •. - cj *

Sec. 2. 'T h e  im portance  of th is  legislation and the crowded c o n d it io n . 
of the ca lendars  in both houses c rea te  an emergency and  an im perative 
public necessity  th a t  the  constitu tional rule requiring  bills to be read  on 
three several days in each house be suspended, and th is  ru le  is .h e reby  
suspended, and  .that th is  Act take  effect, and  be in force from and a f te r  
its passage, and i t  is so enacted . : 1 »-**; ‘..r;:;

Passed the  Senate on April 16, 1981: Yeas 30, Nays 0; . passed  the 
House on May 4, 1981: Yeas 137, Nays 2, two p resent not voting. 

Approved May 13, 1981. :?v _.f
E ffective  May 13,1981. ■ • * . J

67th L E G I S L A T U R E — R E G U L A R  S E S S I O N  . Ch.. 124
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LEGISLATIVE GENERAL COUNSEL

A p p r o v e d _________ Rf-TM________________

• Date______ 31/20/80__________

(INDUSTRIAL AND AGRICULTURAL ACTIVITIES - NUISANCES)

1981

CENERAL SESSION *
-  *  •  t  • *

S By Ray S. Schmutz.___________

E v a n  L .  O l s e n

G l e n  E .  B r o wn
I'.iJu tji'im.r*

NUISANCES BY VIRTUE Or CHANGED CONDITIONS IF THEY HAVE

•10 AN ACT RELATINC TO INDUSTRIAL AND AGRICULTURAL ACTIVITIES;

11 PROVIDING THAT SUCH ACTIVITIES SHALL NOT BE DECLARED

12

13 BEEN IN OPERATION FOR MORE THAN THREE YEARS.

14 Be It enacted bv the Legislature of the State of Utah;

15 Section 1. (1) No agricultural, manufacturing, or other

16 industrial plant, or establishment, or any agricultural

17 operation, • any of its appurtenances or the operation thereof

18 shall be or become a nuisance, private or public, by virtue of

19 any changed conditions in and about the locality thereof after

20 the same has been in operation for more than three years when

21 such plant, facility, establishment, or operation, its

22 appurtenances or the operation thereof was not a nuisance at

23 the time the operation thereof began; provided, that the

24 provisions of this subsection shall' not apply whenever a

25 nuisance results from the--negligent or improper operation of

26 any such plant, establishment, or operation, or any of its

27 appurtenances.

2B (2) The provisions of subsection (1) of this section

25 shall not affect or defeat the right of any person to recover

30 damages for any injuries or damage sustained on account of any

31 pollution of, or change in the condition of, the waters of any

32 stream or on account of any overf3--w of the lands of any

33 person.



1 H. B. No. -6

2 (3) Any and .all ordinances now or hereafter adopted hgr
0

3 any county or municipal corporation in which such plant,

4 establishment, or operation is located, which makes the

5 operation thereof or its appurtenances a nuisance or providing

6 for an abatement thereof as a nuisance in the circumstances set *

7 forth in this section are null and void; provided, however,

8 that the provisions of this subsection shall not apply whenever

9 a nuisance results from the negligent or improper operation of 

10 any such plant, establishment, or operation.

-2-

KANACEM ENT AND F IS C A L  A N A L Y S IS  

H . B .  6

Here rdjuiri-u.

O F F IC E  O F  THE L E G IS L A T IV E  F IS C A L  A N A L Y S T

K  E  £  I N D U S T R I A L  A N D  A G R I C U L T U R A L  A C T ! V I T . _  -  N U I S n N - . E S

T h i <  h i l l  w e s  r e c o o r , e n d e d  b y  t h e  A g r i c u l t u r e  S t u d y  C o r n u t t e e  

i s  a  r e s u l t  o f  i t s  s t u d y  d u r i n g  t h e  I 9 6 0  i n t e r i m .

r\ r  r  i r  r- n r  1 P P T C i  /  T t w f
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1981 - H.345
iiS w m s > &_< ,

SSSSE 6&® SEBKtt
\ / e t 2 . r r O O <

H . 3 4 5

I n t r o d u c e d  b y  Comm i t t e e  on A g r i c u l t u r e

Subject: Agr i c u l t u r e ;  n u isance suits; right to farm

S p o n s o r’s s t a t e m e n t  of purpose: It is the p u r p o s e  of this b i l l  to

p r o t e c t  r e a s o n a b l e  a g r i c ultural a c t i v i t i e s  conducted on farmland from

n u i s a n c e  lawsuits.

Gun Vote Leoislative Vote
xes Mo | Date Senate House Yes Ho Date I Comments

I 1st Reariina i
| Committee ReDort i
| 2nd Reaainq 1
1 3rd Readinq i
Amended - Calendar I
Amended - Journal I
Amended - Journal i
Committed 1 i
Recommitted l
Ordered to lie t

1 Caiieri uo i
1 Passed 1
1 Messaaea i

i | Com. of Conference l•• | Withdrawn 1 i
; j Signed by Governor 1 1 i

A N  A C T  T O  A D D  12 V.S.A. C H A P T E R  95 R E L A T I N G  TO N U ISANCE SUITS AGAINST 

A G R I C U L T U R A L  A C T I V I T I E S
•*% * • •

It is h e r e b y  enacted b y  the General A s s e m b l y  of the State of Vermont:

24

25



1 Sec. 1. 12 V.S. A .  c h a p t e r  195 is added to read:

2 CHAPTER 195. NUISANCE SUITS AGAINST AGRICULTURAL ACTIVITIES

3 § 5751. LEGISLATIVE FINDINGS A N D  PURPOSE

4 The l e g i s l a t u r e  finds t h a t  a g r i c u l t u r a l  p r o d u c t i o n  is a m a j o r  con-

5 t r ibutor to the s t ate's eco n o m y ;  a g r i c u l t u r a l  lands c o n s t i t u t e  unique

6. and i r r e p l a c e a b l e  r e s o u r c e s  o f  s t a t e w i d e  importance; that the contin-

7 u a t i o n  of a g r i c u l t u r a l  a c t i v i t i e s  p r e s e r v e s  the l a n d s c a p e  and en-

8 v i r o n m e n t a l  r e s o u r c e s  of the state, c o n t r ibutes to the i n c r e a s e  of

9 tourism, and fur t h e r s  the e c o n o m i c  s e l f - s u f f i c i e n c y  of the p e o p l e  of

10 the state; and that the en c o u r a g e m e n t ,  development, •improvement, and

11 p r e s e r v a t i o n  of a g r i c u l t u r e  w i l l  result in a general b e n e f i t  to the

12 h e a l t h  and w e l f a r e  o f  the p e o p l e  of tbe state. T h e  l e g i s l a t u r e  fur-

13 ther finds that a g r i c u l t u r a l  a c t i v i t i e s  cond u c t e d  on f armland in ur-

14 b a n i z i n g  areas are p o t e n t i a l l y  s u b j e c t  to lawsuits b a s e d  on the

15 theory of n uisance, and that t h e s e  suits e n c o u r a g e  and e v e n  force the

1 6 premature removal of the lands from agricultural use. It is the pur-

17 pose of this act to p r o t e c t  r e a s o n a b l e  a g r i c u l t u r a l  a c t i v i t i e s  con-

1 8 ducted on farmland from nuisance lawsuits.

19 § 575 2 .  D E F I N I T I O N S

20 (a) "Agricultural activity" includes, but is not limited to, the
and silvacultural

21 growing, raising and production of horticultural/crops, grapes, ber-

22 " ries, trees, fruit, poultry, livestock, grain, hay, and dairy

23 p r o d u c t s . ^

24 (b) "Farmland" means land devoted primarily to commercial agri-

1 9 8 1  - H.345 p . 2



 1 § 5753. AGRICULTURAL ACTIVITIES; PROTECTION FROM NUISANCE LAWSUITS*

2 (al Agricultural activities conducted on farmland, if consistent

3 with Rood agricultural practices and established prior to surrounding

.A .non-agricultural activities, shall be entitled to a rebuttable pre-

5 sumption that the activity Lc- ro"lr--inahIo....-!,r.d . does not constitute a

6 nuisance. If an agricultural activity is conducted in conformity

7 with federal, state, and local laws and regulations, it is presumed

8 to be good agricultural practice not adversely affecting the public

9 health and safety. The presumption may be rebutted by a showing that

1 0  the activity has a substantial adverse effect on the public health

1 1 and safety.

1 2 (b) Nothing in this section shall be construed to limit the

1 3 authority of state or local boards of health to abate nuisances af-

1 4 fectjpg the public health, as provided in 18 V.S.A. chapter 11.

! 5  5 --f>?5q-— ^5£HCS*-E;rT--0 F - SQ£T5----------------------- 1

1 5 In an action against an agricultural .activity conducted on farmland

1 7 based on the theory of nuisance, the court may, upon\,equest of the

1 0 prevailing party, award to the prevailing party costs as >3re equita-

2 9 ble, including reasonable attorney’s fees. As against plaiir^ff,
, including reasonable attorney fees, \

costs/mav be awarded when the court finds that *'be cause of action
, .eluding reasonable attorney 1

22_  was frivolous. As against defendant, costs /may be awarded when c h ^ \

2 2 court finds that defendant failed to take any reasonable action to >.

2 3 ti b L! .1 X U .j .1 b . * ̂ i

24 Sec. 2. E F F E C T I V E  D A T E

2 5 Tbis act shall take effect from passage.
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H O U S E  B E L L  N O . 142S 1 ‘

2 H o u se  A m e n d m e n ts  In  £ J -  F e b r u a r y  7, 1933

3 A BILL- to amend the Code of Virginia by adding in Title 3.1 a chapter numbered 4'b,
4 consisting of sections numbered 3.1-22-2$ and 3.1-32-23, establishing a Right to Farm
5 Act.
S ---------

7 P a tro n s —C o un c il], Jo n e s, R . B ., S la y to n , O ’B r ie n , J . .W., G re e n , D ic k in s o n , L e m m o n ,

8 C a m p b e ll, S a n fo rd , B a g le y , F .  CL, B e ll,  C rouch, B e a rd , G uest, P a r k e r , S o lo m o n , Q u ille n ,

5 B r ic k le y , A s h w o rth , a n d  A n d e rs o n

10 ---------------

11 R e fe rr e d  to  th e  C o m m itte e  o n  A g ric u ltu re

12 ---------

12 B e  i t  e n a c te d  b y  t h e  G e n e ra l A s s e m b ly  o f V ir g in ia :   .............. •* - ................................

14 1. T h a t  th e  C ode o f  V ir g in ia  is  a m e n d e d  b y  a d d in g  in  T it le  3.1 a c h a p te r n u m b e re d  4.5,

15 c o nsistin g  o f  §§ 3.1-22.28 a n d  3.1-22.29, as fo llo w s :

16 CHAPTER 4bL

17 . . RIGHT TO FARM ACT.
13 § 3.1-22b8. Legislative determination and declaration of policy.—It is the declared policy
19 of the Commonwealth to conserve, protect, and encourage the development and
20 improvement of its agricultural land for the production of food and other agricultural
21 products. When nonagricultural land uses extend into agricultural areas, agricultural
22 operations often become the subject of nuisance suits. As a result, agricultural operations
23 are sometimes forced to cease operations. Many others are discouraged from making
24 investments in farm improvements. It is the purpose of this chapter to reduce the loss to
25 the Commonwealth of its agricultural resources by limiting the circumstances under which 
25 agricultural operations may be deemed to be a nuisance.
27 § 3.1-22-23. When agricultural operations do not constitute nuisance by changed
28 conditions in locality.—A. No agricultural operation or any of its appurtenances shall be or 
2D become a nuisance, private or public, by any changed conditions in or about the locality 
20 thereof after the same has been in operation for more then one year. The provisions of
31 this section shad not apply whenever a nuisance results from the negligent or improper
32 operation of any such agricultural operation or its appurtenances [ o r  when there has
33 been a significant change in the operation itself ] .

5-4 B. For the purposes of this chapter, “agricultural operation"  shall mean any operation
25 devoted to the bona fide production for sale of crops, \ or animals, end or ] fowl, 
3G including but not limited to the production for sale of fruits and vegetables of all kinds;
37 meat, dairy, and poultry products; nuts, tobacco, nursery and floral products; and trees in
38 such quantity and so spaced and maintained as to constitute a forest area.
39  C. Tire provisions of subsection A. shall not affect or defeat the right of ar.y person,
40 firm, or corporation to recover damages for any injuries or damages sustained by them on
41 account oj any pollution of, or change in condition of, the waters of any stream or on the
42 account of any overflow of lands of any such person, firm, or corporation.
43 D. Any and all ordinances of any unit of local government now in effect or hereafter
44 adopted that would make the operation of any such agricultural operation or its
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2 circumstance set forth in this section are and shall be null and void; however, the 
\ •

provisions of this section shall not apply whenever a nuisance results from the negligent 
or improper operation of any such agricultural operation or any of its appurtenances "J or 
when there has been a significant change in the operation itself J .

E This section shall not be construed to invalidate any contracts heretofore made but 
insofar as contracts are concerned, it is only applicable to contracts and agreements to be 
made in the future.

O ff ic ia l U s e  B y  C lerks

P a s s e d  B y

T b e  H o u s e  o f D e le g a te s P assed  B y  T h e  S e n a te

w ith o u t a m e n d m e n t □ w ith o u t a m e n d m e n t □
w ith  a m e n d m e n t □ w ith  a m e n d m e n t □
su b s titu te  □ su bstitute  □
su b stitute  w /a m d t  □ su bstitute  w / a m d t  □

r ^ t p - T V  tp'
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C le rk  o f (h e  H ouse o f D ele g a te s C le rk  o f th e Senate
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S tate of Wa s h i n n t o n ,  Passed 1981

J

14 TI5W SECTION. Sec. 29. The legislature finds that

15 agricultural land is essential to providing citizens with food

16 and fiber and to insuring aesthetic values through the

17 preservation of open spaces in our state. The legislature

18 further finds that government regulations can cause agricultural

19 land to be convertod to nonagricultural uses. The legislature

20 intends that agricultural activity consistent with good

21 .practices he protected from government over-regulation.

•
22 WI3W SECTTOM. Sec. 30. There is added to chapter 70.94

23 HCW a new section to read as follows:

24 (1) Odors caused by agricultural activity consistent

25. with good agricultural practices on agricultural land are exempt

26 from the requirements of this chapter unless they have a

27 substantial adverse effect on public health. In determining 

23 whether agricultural .activity is consistent -with good

29 agricultural practices, the department of. ecology or board of

30 any authority shall consult with a recognized third-party expert

31 in the activity prior to issuing any notice of violation.

32 (2) Any notice of violation issued under this chapter

33 pertaining to odors caused by agricultural activity shall

34 include a statement as to why the actiC-ty is inconsistent with

SIIL1 2 5 2  — 2 4 —



substantial advorso effect on public health.% .

(3) In any appeal to the pollution_control hearings

hoard or any judicial appeal, the agency issuing a final order 

pertaining to odors caused by agricultural activity shall prove 

the activity is inconsistent with good agricultural practices or 

that the odors have a substantial adverse impact on public

' health. • _

(4) If a person engaged in agricultural activity on a

contiguous piece of agricultural land sells or has sold a
• • 

portion of that land for residential purposes, the exemption of

this section shall not apply.

(5) As used in this section:

(a) "Agricultural activity" means the growing, raising,

or production of horticultural or viticultural crops, berries,

poultry, livestock, grain,' mint, hay, and dairy products.

(b) "Good agricultural, practices" means- economically 

feasible practices which are customary among or appropriate to

farms and ranches of a similar nature in the local area.

(c)’ "Agricultural land" means at least five acres of

land devoted primarily to the commercial production of livestock .

■or agricultural commodities. 2. j

g o o d  a g r i c u l t u r a l  p r n c t i c . s : i ,  o r  n  s t a t e m e n t  t h a t  t h e  o d o r s  h a v e



*
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23 H-lI:— SiSCTIo:?^ vSoc. 31. There is added, to chapter 90.40

24 BCW a new section to rend as follows:

25 (1) Prior to issuing a notice of violation related to

26- discharges from agricultural activity on agricultural land, the

27 department shall consider whether an enforcement' action would 

2$ contribute to -the conversion of agricultural land to

29 nonngricul ;ural uses. 'Any enforcement action shall attempt to

30 minimize the possibility of such conversion.

31 (1) As used in this section:

32 ('3) "Agricultural activity" means the- growing, raising,

33 or production of horticultural or viticultufal crops, berries,

34 poultry, livestock, grain, mint, hay and dairy products. " •

33 (b) "Agricwltural land" means at least five acres of

1 land devoted primarily to the commercial production of livestock

2 or agricultural commodities.

* *

* 4



B E  I T  O R D A IN E D  b y  t h e  T o w n s h i p  o f  P i l e s g r o v e ,  t h a t  A R T I C L E  V I I I -

G E N E R A L  S T A N D A R D S  A N D  R E Q U I R E M E N T S  o f  t h e  P i l e s g r o v e  T o w n s h i p  Z o n i n f  

O r d i n a n c e  o f  1 9 7 8  i s  h e r e b y  a m e n d e d  t o  a d d  t h e  f o l l o w i n g  s ' e c t i o n :

8 . 1 1  R I G H T  T O  F A R M  . .

T h e  r i g h t  t o  f a r m  a l l  l a n d  i s  h e r e b y  r e c o g n i z e d  to e x i s t  a s  a

n a t u r a l  r i g h t  a n d  i s  a l s o  h e r e b y  o r d a i n e d  t o  e x i s t  a s  a  p e r m i t t e d  
* • ® • 

u s e  e v e r y w h e r e  i n  t b e  ' T o w n s h i p  o f  P i l e s g r o v e , '  r e g a r d l e s s  o f  z o n i n g

d e s i g n a t i o n  a n d  r e g a r d l e s s  o f  s p e c i f i e d  u s e s  a n d  p r o h i b i t e d  u s e s

s e t  f o r t h  ' e l s e w h e r e  ‘i n  t h i s  o r d i n a n c e , -  s u b j e c t  o n l y  t o  t h e  r e s  t r i e  t i o

a n d  r e g u l a t i o n s ,  f o r .  i n t e n s i v e  f o w l  o r  l i v e s t o c k ,  f a r m s  a n d  s u b j e c t  to

T o w n s h i p  H e a l t h - a n d  S a n i t a r y  c o d e s .  - T h e  R i g h t  t o  F a r m  a s  i t  i s  u s e d
4 '  •  *

i n  t h i s  s e c t i o n  i n c l u d e s  t h e  u s e  'of l a r g e  ' i r r i g a t i o n  p u m p s  a n d  e q u i p ­

m e n t ,  a e r i a l  a n d  g r o u n d  s e e d i n g  a n d  s p r a y i n g ,  l a r g e  t r a c t o r s , n uraerou 

f a r m  l a b o r e r s  a n d  t h e  a p p l i c a t i o n  o f  c h e m i c a l  f e r t i l i z e r s ,  i n s e c t i c i c  

a n d  h e r b i c i d e s ;  a l l  f o r  t h e  ' p u r p o s e  o f  p r o d u c i n g  f r o m  t h e  l a n d  a g r i -

r u i t s ,  f i b e r s ,
*

s - R i g h t  t o  F a r m  

b y  a n i m a l s ,  sub;

to  t h e  r e s t r i c t i o n s  f o r  i n t e n s i v e  f o w l  o r  l i v e s t o c k  f a r m s . [~Tbe f o r e ­

g o i n g  u s e s  a n d  a c t i v i t i e s  i n c l u d e d  i n  t h e  R i g h t  t o  F a r m ,  w h e n  r e a s o m  

a n d  n e c e s s a r y  f o r  t h e  p a r t i c u l a r  f a r m i n g ,  l i v e s t o c k  o r  f o w l  p r o d u c t i c  

a n d  w h e n  c o n d u c t e d  i n  a c c o r d a n c e  w i t h  g e n e r a l l y  a c c e p t e d  a g r i c u l t u r a l  

p r a c t i c e s ,  m a y  o c c u r  o n  h o l i d a y s ,  S u n d a y s  a n d  w e e k d a y s ,  a t  n i g h t  a n d  

i n  t h e  d a y ,  e n d  t h e  n o i s e , '  o d o r s , d u s t  a n d  f u m e s  t h a t  a r e  c a u s e d  b y  

t h e m  a r e  a l s o  s p e c i f i c a l l y  p e r m i t t e d  a s  p a r t  o f  t h e  e x e r c i s e  o f  t h i s  

r i g h t .  I t  is  e x p r e s s l y  f o u n d  t h a t  w h a t e v e r  n u i s a n c e  m a y  b e  c a u s e d  ti 

o t h e r s  b y  s u c h  u s e s  a n d  a c t i v i t i e s  s o  c o n d u c t e d ,  is m o r e  t h a n  o f f s e t  

b y  t h e  . b e n e f i t s  f r o m  f a r m i n g  to  t h e  n e i g h b o r h o o d  a n d . c o m m u n i t y , a n d  

to s o c i e t y  i n  g e n e r a l ,  b y  t h e  p r e s e r v a t i o n  o f  o p e n  s p a c e ,  t h e  b e a u t y  

o f  t h e  . c o u n t r y s i d e  a n d  c l e a n  a i r  a n d  b y  t h e  p r e s e r v a t i o n  a n d  cor.cinu
• s* j

o f  f a r m i n g  o p e r a t i o n s  i n  P i l e s g r o v e  T o w n s h i p  a n d  i n  N e w  J e r s e y  as a 

s o u r c e  o f  a g r i c u l t u r a l  p r o d u c t s  f o r  t h i s  a n d  f u t u r e  g e n e r a t i o n s .

A L L  o r d i n a n c e s  o r  p a r t s  o f  o r d i n a n c e s  w h i c h  a r e  i n c o n s i s t e n t  

h e r e w i t h  a r e  h e r e b y  r e p e a l e d  t o  t h e  e x t e n t  o f  s u c h  i n c o n s i s t e n c y .

c u l t u r a l  p r o d u c t s  s u c h  "as v e g e t a b l e s ' ,  g r a i n s ;  h a y t f  

w o o d , '  t r e e s ,  p l a n t s ,  s h r u b s ,  f l o w e r ' s  a n d  s e e d s .  J T h i  

s h a l l  a l s o  i n c l u d e  'the ' r i g h t  t o  u s e  l a n d  f o r  g r a z i n g
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* , t V V . C o u n t y  P l a n n i n g  B o a r d  a f t e r  f i n a l  p a s s a g e ,  a d o p t i o n  a n d  p u b l i c s t i
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SENATE B I L L  4 0 9  " R IG H T  TO FARM"

3 6  ST A T E S HAVE A FORM OF "R IG H T  TO FARM" L E G I S L A T I O N .  6 

ST A T E S HAVE L E G IS L A T IO N  P E N D IN G . NEW YORK P IO N E E R E D  T H I S  AREA 

I N  1 9 7 1  W ITH 1 1 5 AGRICULTURAL D I S T R I C T  LAW.

C O N N E C T IC U T 'S  " R IG H T  TO FARM" B I L L  HAS BEEN UPHELD BY THE 

C O U R TS. WASHINGTON STATE HAS AN EXTREMELY STRONG " R IG H T  TO 

FARM" S T A T U T E - I T  CREATES A "C O N C LU SIV E PR E S U M P T IO N " THAT 

FARMING I S  NOT A N U IS A N C E .

THE ALASKA M U N IC IP A L  L E A G U E 'S  P O L IC Y  STATEMENTS ARE S U P P O R T IV E  

OF THE ID E A  BEHIND  "R IG H T  TO FARM" L E G IS L A T IO N ,  ACCORDING TO 

MR. DAVID HEDBURG, PLANNING D IR EC TO R  OF THE FA IRB A N K S NORTH 

STA R  BOROUGH.



S B - 4 0 9  W IL L  NOT IN T E R F E R E  WITH M U N I C I P A L I T I E S '  ZONING POWERS 

OR THE POWER OF EM INENT DOMAIN.

S B - 4 0 9  DOES NOT A FFE C T  THE ALASKA CODES OF C I V I L  OR C R IM IN A L  

PROCEDURE. PEO PLE CAN S T I L L  SUE C I V IL L Y  UNDER AS 9 . 4 5 . 2 3 0  TO 

E N J O IN  A C T IV IT Y  THEY C O N SID ER  N EG LIG EN T OR IM P R O P E R . S B - 4 0 9  

W IL L  CREATE A PR ESUM PTIO N  OF N O N - L I A B I L I T Y  I F  THE FARM I S  

B E IN G  RUN PR O PER LY . S IN C E  S B - 4 0 9  ONLY DEALS W ITH  P R IV A T E  

NU ISA N CES •* I T  DOES NOT TOUCH P U B L IC  N U IS A N C E S -W H IC H  ARE 

C R IM E S . P U B L IC  N U ISA N C ES SUCH AS WATER P O L L U T IO N  W IL L  

CONTINUE TO BE PROSECUTED UNDER T I T L E  4 6  OF THE ALASKA 

S T A T U T E S , AND D . E . C . ' S  AUTHORITY I S  NOT TOUCHED BY S B - 4 0 9 .

S B - 4 0 9  H ELPS FARMERS AVOID HARASSMENT LAW SUITS BROUGHT BY
— - —  —

THOSE WHO MOVE I N  A FT E R  THE FARM WAS ALREADY THERE FOR AT 

LEA ST 3 Y EA RS. THE FARM MUST NOT HAVE BEEN A N U ISA N C E AT THE 

T IM E  I T  BEGAN FOR S B - 4 0 9  TO A P P L Y , AND I F  THE FARM I S  B E IN G  

RUN IM PROPERLY OR NEGLIGENTLY S B - 4 0 9  I S  NO P R O T E C T IO N .



S B - 4 0 9  I S  SOMEWHAT F U T U R IS T I C  I N  ALASKA, BUT ACCORDING TO THE 

PLA N NING  D IR E C T O R  OF THE NORTH STAR BOROUGH THERE ARE P R IV A T E  

N U ISA N C E LAW SUITS PEN D IN G  R IG H T NOW THAT ARE CREATING  REAL 

PROBLEMS FOR FARMERS I N  THE FA IR B A N K S' A REA . I N  THE R E S T  OF 

THE COUNTRY THERE ARE THOUSANDS OF LAW SUITS F I L E D  CONCERNING 

S IT U A T IO N S  J U S T  L IK E  THE ONE S B - 4 0 9  SEEK S TO AVOID-FARMLAND 

B E IN G  ENCROACHED UPON BY S U B D IV IS IO N S  -  AND FARMLAND L O S IN G .

A FEBRUARY, 1 9 8 6 ,  STUDY OF THE M AT-SU BORO DONE BY THE 

U N IV E R S IT Y  OF ALASKA UNDER THE D IR E C T IO N  OF D R. JAM ES DREW 

SAYS THAT 98% OF THOSE SURVEYED ARE OPPOSED TO DEVELOPMENT ON 

A GRICU LTURA L LANDS. THE STUDY CONCLUDED THAT " I T  I S  EV ID E N T  

THAT SU PPO R T FOR R E T E N T IO N  OF FARM LAND-ASSOCIATED A M E N IT IE S  I S  

W IDESPREA D  I N  THE BOROUGH" ( P . 3 2  OF THE S T U D Y ) .  THE STUDY 

NOTED NOT ONLY THE FUNDAMENTAL VALUE OF FARMLAND I N  P R O V ID IN G  

ALASKANS FOOD, BUT ALSO RECOGNIZED THE MORE E S O T E R IC  H I S T O R IC  

AND T O U R IS T  V ALUE, ALONG WITH THE "U N IQ U E BEAUTY" ( P . 3 )  

PR O V ID ED  BY ALASKAN FARMLAND.



I T  I S  SIM PL Y  U N F A IR  THAT A FARMER WHO WAS THERE F I R S T  SHOULD 

BE DRAGGED IN T O  COURT DURING THE M IDDLE OF A VERY SHORT 

GROWING SEASON FOR RUNNING A TRACTOR AT M ID N IG H T . S B - 4 0 9  W IL L  

H ELP AVOID T H I S  S I T U A T IO N .

i *

S B - 4 0 9  I S  ONE SMALL P R O V IS IO N  THAT W IL L  H E L P  THE ALASKAN 

FARMER REMAIN PR O D U C TIV E-A N D  THAT H E L P S  US A L L .

I  ENCOURAGE YOU TO VOTE I N  FAVOR O F S B - 4 0 9 .  THANK YOU.

( L I S T  OF SU PPO RTER S ON FOLLOWING PAGE)



L I S T  O F  S U P P O R T E R S  F O R  S B - 4 0 9

ALASKA STATE S O I L  AND WATER CONSERVATION BOARD

(JO H N  PE O P L E S OF T H I S  BOARD HAS BEEN INSTRUM ENTAL I N  H ELPIN G

DRAFT T H I S  L E G IS L A T IO N )

MAYOR JU A N IT A  HELMS OF THE NORTH STAR BOROUGH

(MR. HEDBURG H ELPED  DRAFT THE C A L IF O R N IA  "R IG H T  TO FARM" B I L L .  

HE HAS S A ID  THAT THERE I S  BROAD SU PPO RT FOR S B - 4 0 9  I N  THE 

FA IR B A N K S-N O RTH  STAR BOROUGH, AND THAT THE ALASKA M U N IC IPA L  

L E A G U E 'S  P O L IC Y  STATEMENTS ARE FAVORABLE TOWARD THE ID E A  OF

ALASKA FARMERS AND STOCKGROWERS A S S O C IA T IO N

(" R I G H T  TO FARM" L E G IS L A T IO N  I S  PART OF T H E IR  1 9 8 6  RESO LU TION  

PLATFORM)



(T H E IR  L E T T E R  OF MARCH 6 ,  1 9 8 6  S T A T E S ,  "OUR A S S O C IA T IO N  

R E C O G N IZES THE R A P ID  DEVELOPMENT OF ALASKAN FARM LANDS IN TO  

HOUSING AREAS AS A VERY REAL THREAT TO THE IN D U S T R Y . WE MUST 

PROTECT WHAT FARMING AND HORTICU LTURA L E FF O R T S AND 

O P P O R T U N IT IE S  WE HAVE TO ASSU RE THE P O T E N T IA L  FOR PRODUCTION 

OF ALASKAN-GROWN FOOD AND PLANT M A T E R I A L S ." )

A L A S K A  H O R T I C U L T U R E  A S S O C I A T I O N



B r a d l e y
3 / 1 2 / 8 6

O r i g i n a l  spo n s o r :  K e r t t u l a

CS F O R  S E N A T E  B I L L  NO. 409 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  ,

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to a r i g h t  to f a r m . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i nds that a g r i c u l -
I

ture m a k e s  an i m p o r t a n t  c o n t r i b u t i o n  to t h e  e c o n o m y  o f  the s t a t e  a n d  that 

the e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l -  i 

ture w i l l  r e s u l t  in a g e n e r a l  b e n e f i t  to the h e a l t h  and w e l f a r e  o f  the 

p e o p l e  o f  the state. T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n  

a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  the 

p e r m a n e n t  loss o f  a g r i c u l t u r a l  land.

* Sec. 2. A S  0 9 . 4 5  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

Sec. 0 9 . 4 5 . 2 3 5 .  A G R I C U L T U R A L  O P E R A T I O N S  A S  P R I V A T E  N U I S A N C E S .

(a) A n  a g r i c u l t u r a l  o p e r a t i o n  a n d  an o p e r a t i o n  a p p u r t e n a n t  to an 

a g r i c u l t u r a l  o p e r a t i o n  is n o t  a n d  do e s  n o t  b e c o m e  a p r i v a t e  n u i s a n c e
i

b y  a c h a n g e d  c o n d i t i o n  that e x i s t s  o n  n e i g h b o r i n g  la n d  if the a g r i c u l -  , 

t u r a l  o p e r a t i o n  h a s  b e e n  in o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s  a n d  if 

the a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a n u i s a n c e  at the ti m e  the a g r i c u l­

tura l  o p e r a t i o n  be g a n . i
(b) The p r o v i s i o n s  of (a) o f  th i s  s e c t i o n  do n o t  a p p l y  to a 

n u i s a n c e  r e s u l t i n g  f r o m  i m p r o p e r  or n e g l i g e n t  c o n d u c t  o f  a g r i c u l t u r a l  

o p e r a t i o n s  or o p e r a t i o n s  a p p u r t e n a n t  to a n  a g r i c u l t u r a l  o p e r a t i o n .

(c) T h e  p r o v i s i o n s  of (a) o f  this s e c t i o n  s u p e r s e d e  a m u n i c i p a l  

o r d i n a n c e  or r e g u l a t i o n  to the c o n t r a r y .

IN T H E  S E N A T E  R Y  T H E  R E S O U R C E S  C O M M I T T E E  !

II
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE
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D a t e  o f  R e q u e s t : y i  7  / B 6 _______________________________________  _______________________
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OPERATING FY 86 FY 87 F Y  88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
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CAPITAL j - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

R E V E N U E - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
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F E D E R A L F U N D S  

O T H E R  

T O T A L
- 0 - - 0 - - u - u ■ J

POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

P r e p a r e d  b y :  C a r o l  W i l s o n ________________
Division : C o m m i s s i o n e r ' s  O f f i c e

A p p r o v e d  b y  C o m m i s s i o n e r : . b t .

A g e n c y :
N a t u r a l  R e s o u r c e s

D i s t r i b u t i o n  ( b y  A g e n c y  p r e p a r i n g  f i s c a l  n o t e ) : 

L e g i s l a t i v e  F i n a n c e  

L e g i s l a t i v e  S p o n s o r  
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A l a s k a  H o r t i c u l t u r a l  A s s o c i a t i o n

*  %

M a r c h  6, 1936

S e n a t o r  S t u r g e l e w s k i  

P o u c h  V
J u n e a u ,  AK 9 9 8 0 1

RE: S E N A T E  B I L L  409

D e a r  S e n a t o r  S t u r g e  1 e w s k i :

We are w r i t i n g  to e x p r e s s  our s t r o n g  s u p p o r t  for SB 409, 
the A l a s k a  R i g h t  to F a r m  Act. T h e  A l a s k a  H o r t i c u l t u r a l  
A s s o c i a t i o n  e n t h u s i a s t i c a l l y  w e l c o m e s  the s u p p o r t  for 

f a r m i n g  and h o r t i c u l t u r e  e x p r e s s e d  by t h i s  Bill and a s k s  
y o u r  s u p p o r t  in a s s u r i n g  its p a s s a g e  t h r o u g h  the S e n a t e .

O u r  A s s o c i a t i o n  r e c o g n i z e s  the r a p i d  d e v e l o p m e n t  of A l a s k a n  
f a r m  l a n d s  i n t o  h o u s i n g  a r e a s  as a v e r y  r e a l  t h r e a t  to the 
i n d u s t r y .  We m u s t  p r o t e c t  w h a t  f a r m i n g  and h o r t i c u l t u r a l  
e f f o r t s  and o p p o r t u n i t i e s  we h a v e  to a s s u r e  the p o t e n t i a l  
for p r o d u c t i o n  of A l a s k a n - g r o w n  f o o d  a n d  p l a n t  m a t e r i a l s .

We m u s t  p r o t e c t  the e c o n o m i c  a n d  s e l f - s u f f i c i e n c y  a d v a n t a g e s  
f a r m i n g  a f f o r d s  the S t a t e  of A l a s k a .  O u r  h a r d - w o r k i n g  
f a r m e r s  and h o r t i c u l t u r i s t s  d e s e r v e  c o n s i d e r a t i o n  and d e f e n s e .

V e r y  S i n c e r e l y  Y o u r s ,

P.O. Box 1909, Palmer, Alaska 99645



I n t r o d u c e d :  2 / 1 3 / 8 6

R e f e r r e d :  R e s o u r c e s

1 IN THE SENATE

2

3

4

5

B Y  K E R T T U L A

SENATE BILL NO. 409 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

(4) agricultural lanjKcontributes to tourism;

Eiciency of

6 For an Act entitled: "An Act relating to a right to farm."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. LEGISLATIVE FINDINGS. (a) The legislature finds that

9. (1) agriculture makes an important contribution to the economy

10 of the state;

11 (2) agricultural land constitutes a unique and irreplaceable

12 resource of statewide significance;

13 (3) the continuation of farming pi(eserves the landscape and the

14 environmental resources of the state;

15

16 (5) agricultural land furthers the//̂ «r£bnomic sej

17 the people of the state; and

18 (6) the encouragement, development, improvement, and preserva-

19 tion of agriculture will result in a general benefit to the health and

20 welfare of the people of the state.

21 (b) The legislature further finds that conflicts between agricultural

22 operations and the urban and suburban land uses threaten to force the

23 abandonment of agricultural operations and the conversion of agricultural

24 land to nonagricultural uses and the permanent loss of the agricultural

25 land to the economy and to the human and environments of the state.

26 * Sec. 2. AS 09.45 is amended by adding a new section to read:

27 Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

28 (a) An agricultural operation and an operation appurtenant to an

29 agricultural operation is not and does not become a private nuisance

SB 40 9



1 by a changed condition that exists on neighboring land if the agricul-

2 tural operation has been in operation for more than one year and if

3 the agricultural operation was not a nuisance at the time the agricul-

4 tural operation began.

5 (b) The provisions of (a) of this section do not apply to a

6 nuisance resulting from improper or negligent conduct of agricultural

7 operations or operations appurtenant to an agricultural operation.

8 (c) The provisions of (a) of this section prevail over a munici-

9 pal ordinance or regulation to the contrary.

SB 409 -2 -



4

MESSAGE TO THE SENATE

HOUSE

May 7 1986

MR. PRESIDENT:
The House has p a ssed  CSSB 409(Res) ( r ig h t  to  farm) w ith  th e  
f o l lo w in g  amendment:

HCS CSSB 409(Jud) amH (same t i t l e )

and i t  i s—t r a n sm itte d  f o r  c o n s id e r a t io n .

C H IE F  C L E H K  O F  T H E  H O U S E



O f f e r e d :  4 / 3 0 / 8 6
R e f e r r e d :  R u l e s

O r i g i n a l  s p o n s o r :  K e r t t u l a

2

3

4

5

6

7

8 

9

1 I N  THE SENATE BY  THE J U D I C I A R Y  COMMITTEE

HOUSE CS FOR CS FOR  SENATE B I L L  NO.  4 0 9  ( J u d i c i a r y )  am H 

I N  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA 

FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a  r i g h t  t o  f a r m . "

B E  I T  ENACTED BY THE L E G I S L A T U R E  OF THE STATE  OF ALASKA :

*  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l ­

t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h ~  e c o n o m y  o f  t h e  s t a t e  a n d  t h a t

1 0  t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l -

1 1  t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  t h e

1 2  p e o p l e  o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n

1 3  a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  t h e

1 4  p e r m a n e n t  l o s s  o f  a g r i c u l t u r a l  l a n d .

*  S e c .  2 .  AS 0 9 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

S e c .  0 9 . 4 5 . 2 3 5 .  A G R IC U L T U R A L  O PE R A T IO N S  AS P R I V A T E  N U I S A N C E S .

( a )  An  a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  p r i v a t e

n u i s a n c e  b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e

a g r i c u l t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s

a n d  i f  t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a n c e  a t  t h e  t i m e  t h e  

a g r i c u l t u r a l  o p e r a t i o n  b e g a n .

( b )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o

( 1 )  l i a b i l i t y  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t  

o f  a g r i c u l t u r a l  o p e r a t i o n s ;  o r

( 2 )  f l o o d i n g  c a u s e d  b y  t h e  a g r i c u l t u r a l  o p e r a t i o n .

( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  s u p e r s e d e  a  m u n i c i p a l  

o r d i n a n c e ,  r e s o l u t i o n ,  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

( d )  I n  t h i s  s e c t i o n ,  " a g r i c u l t u r a l  o p e r a t i o n "  m e a n s

( 1 )  a n y  a g r i c u l t u r a l  a n d  f a r m i n g  a c t i v i t y  s u c h  a s

1 5

1 6

1 7

1 8

1 9

20 

21 

22 

2 3

2;
2 6

2 7

2 8  

2 9

-1 - H C S  C S S B  4 0 9 (Jud) am H
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►

«

(A) the c u l t i v a t i o n ,  c o n s e r v i n g ,  a n d  t i l l a g e  of th e

s o i l ;

( B )  d a i r y i n g ;

( C )  t h e  o p e r a t i o n  o f  g r e e n h o u s e s ;

( D )  t h e  p r o d u c t i o n ,  c u l t i v a t i o n  g r o w i n g ,  a n d  h a r v e s t ­

i n g  o f  a n  a g r i c u l t u r a l ,  f l o r i c u l t u r a l , o r  h o r t i c u l t u r a l  c o m ­

m o d i t y  ;

( E )  t h e  r a i s i n g  o f  l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i ­

m a l s ,  o r  p o u l t r y ;

( F )  f o r e s t r y  o r  t i m b e r  h a r v e s t i n g  o p e r a t i o n s ;

( 2 )  a n y  p r a c t i c e  c o n d u c t e d  o n  t h e  a g r i c u l t u r a l  o p e r a t i o n  a s

a n  i n c i d e n t  t o  o r  i n  c o n j u n c t i o n  w i t h  a c t i v i t i e s  d e s c r i b e d  i n  ( 1 )  o f

t h i s  s u b s e c t i o n .

H C S  CS SB 4 0 9 (Jud) a m  H -2-



Sr.

O f fe r e d :  3 / 1 7 / 8 6

R e f e r r e d :  R u l e s

O r i g i n a l  s p o n s o r :  K e r t t u l a

1  I N  THE SENATE BY  THE RESOURCES  COMMITTEE

2  CS FOR SENATE B I L L  NO .  4 0 9  ( R e s o u r c e s )

3 I N  THE L E G I S L A T U R E  OF THE STATE OF  ALASKA

4  FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a  r i g h t  t o  f a r m . "

7 BE  I T  ENACTED BY  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA :

8 *  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l -

9 t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y  o f  t h e  s t a t e  a n d  t h a t

1 0  t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l -

1 1  t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  t h e

1 2  p e o p l e  o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n

1 3  a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  t h e

1 4  p e r m a n e n t  l o s s  o f  a g r i c u l t u r a l  l a n d .

1 5  *  S e c .  2 .  AS  0 9 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

1 6  S e c .  0 9 . 4 5 . 2 3 5 .  A G R IC U L T U R A L  OPERAT IONS  AS P R I V A T E  N U I S A N C E S .

17  ( a )  An  a g r i c u l t u r a l  o p e r a t i o n  a n d  a n  o p e r a t i o n  a p p u r t e n a n t  t o  a n

18  a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  o r i v a t e  n u i s a n c e

1 9  b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e  a g r i c u l -

2 0  t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s  a n d  i f

2 1  t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a n c e  a t  t h e  t i m e  t h e  a g r i c u l -

2 2  t u r a l  o p e r a t i o n  b e g a n .

2 3  ( b )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o  a

2 4  n u i s a n c e  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t  o f  a g r i c u l t u r a l

2 5  o p e r a t i o n s  o r  o p e r a t i o n s  a p p u r t e n a n t  t o  a n  a g r i c u l t u r a l  o p e r a t i o n .

2 6  ( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  s u p e r s e d e  a  m u n i c i p a l

2 7  o r d i n a n c e  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

-1 - C S S B  4 0 9 ( R e s )



H C S  F O R  C S  F O R  S B - 4 0 9

REQUESTED CONCURRENCE WITH THE HCS (JUDICIARY) FOR CS 

(RESOURCES) FOR SB-409, AS AMENDEND ON THE HOUSE FLOOR ON 

5-6-86.

NO HARMFUL CHANGES IN THE B ILL .

IN SENATE WE CUT DOWN THE LEGISLATIVE FINDINGS TO INCLUDE 

THE MOST IMPORTANT STATEMENT-THAT AGRICULTURE MAKES A 

CONTRIBUTION AND THAT THE STATE HAS AN INTEREST IN 

PROTECTING AGRICULTURAL LAND.

IN SENATE WE RAISED THE NUMBER OF YEARS AN AGRICULTURAL 

OPERATION HAD TO BE IN EXISTANCE BEFORE IT  COULD GET THE 

BENEFIT OF THE BILL FROM ONE YEAR TO THREE YEARS.



B I L L  W E N T  T O  H O U S E .

HOUSE CHANGES IN C LU D E:

1 .  ADDING M U N IC IP A L  R ESO LU TIO N S TO THE L I S T  OF M U N IC IPA L  

ACTIONS T H IS  B I L L  WOULD SUPERCEDE ( REMEMBER-THE B I L L  DOES 

NOT A FFE C T ZONING OR EM INENT DOMAIN. THE B I L L  WOULD ONLY 

SUPERCEDE M U N IC IP A L  A C TIO N S THAT ATTEMPTED TO MAKE 

AGRICULTURAL O PER A TIO N S P R IV A T E  N U ISA NCES EVEN I F  THEY WERE 

A CTING P R O P E R L Y .) .  T H I S  CHANGE CAME IN  HOUSE C&RA.

2 .  D EFIN ED  "AG RICU LTURA L O P E R A T IO N " .  T H I S  WAS PROBABLY A 

GOOD ID E A . MANY STA TES DO T H IS  AND I  TOOK THE STATE S O IL  

AND WATER CONSERVATION D I S T R I C T  A S S O C I A T I O N 'S  D E F I N I T I O N  

ALONG WITH THE B EST OUT OF THE OTHER S T A T E 'S  D E F I N I T I O N S  TO 

COME UP WITH O URS. I T  W ILL COVER ALL FA R M IN G , D A IR Y IN G , 

GREENHOUSES, B E E S ,  PO ULTRY, FO R ESTR Y , L IV E ST O C K  R A IS IN G -A N D  

THE P R A C T IC E S  THAT GO ALONG WITH THEM. BECAUSE WE D EFIN ED



THE AG O P E R A T IO N , WE TOOK OUT THE S E C T IO N S  SAYING THAT "AN 

OPERA TION  APPURTENANT" TO AN AGRICULTURAL O PERATION I S  

COVERED BY THE B I L L ,  S IN C E  I T  WAS INCLUDED IN  THE D E F I N I T I O N  

OF AG O PE R A T IO N .(C H A N G E  CAME IN  HOUSE J U D I C I A R Y ) .

3 .  MADE FLOODING FROM AN AGRICULTURAL O PERA TION  ONE OF THE 

TH ING S NOT PROTECTED BY THE B I L L .  FLO O D IN G  HAS 

TRA D ITIO N A LLY  BEEN S T R IC T  L I A B I L I T Y ,  AND THERE WAS CONCERN 

THAT THE O R IG IN A L  B I L L  MIGHT CHANGE T H I S .  I  AM CON FIDEN T 

THAT I T  WOULD NOT HAVE, HOWEVER THE CHANGE DOES NOT HARM THE 

B IL L  I N  ANY WAY AND I T  DOES CLARIFY THE SOMEWHAT UNIQUE 

S IT U A T IO N  FLOODING HAS IN  TORT LAW. T H I S  CHANGE CAME IN  

HOUSE J U D I C I A R Y .  ON THE HOUSE FLOOR R E P .  PEARCE AMENDED 

T H IS  CHANGE TO MAKE I T  CLEAR THAT ONLY FLOODING FROM AN 

AGRICULTURE O PERA TION  COULD TAKE THE FARMER OUT OF THE 

B I L L ' S  A M B IT . T H IS  WHOLE AREA I S  COVERED IN  A D IF F E R E N T



PART OF TORT LAW, S B - 4 0 9  WAS NEVER INTENDED TO TOUCH I T ,  

THE CHANGE SIM PLY  MAKES THAT CLEAR.

THE CHANGES ARE ALL ACCEPTABLE TO THE FARMING COMMUNITY, 

THEY DO NOT CHANGE THE B I L L ,  BUT ONLY C L A R IF Y .



c
O f f e r e d :  A / 3 0 / 8 6  /  ^  S / i d  ‘ A m 0 r\ d . n \ £ h l t '  OC[  H - C C f t ,
R e f e r r e d :  R u l e s

O r i g i n a l  s p o n s o r :  K e r t t u l a

1 IN  THE  SENATE

2 HOUSE CS FOR CS FOR SENATE D I L L  NO .  A 0 9  ( J u d i c i a r y )

3 I N  THE L E G I S L A T U R E  OF THE STATE  OF  ALASKA

A FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a  r i g h t  t o  f a r m . "

7 BE I T  ENACTED BY  THE L E G I S L A T U R E  OF THE STATE OF ALASKA :

8 *  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l -

9 t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y  o f  t h e  s t a t e  a n d  t h a t

1 0  t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l -

1 1  t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  t h e

12  p e o p l e  o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n

13 a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  t h e

1A p e r m a n e n t  l o s s  o f  a g r i c u l t u r a l  l a n d .

15  *  S e c .  2 .  AS 0 9 . A5 i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

16 S e c .  0 9 . A 5 . 2 3 5 .  A G R IC U L T U R A L  O PE R A T IO N S  AS P R I V A T E  N U I S A N C E S .

17 ( a )  A n  a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  p r i v a t e

18  n u i s a n c e  b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e

19  a g r i c u l t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s

2 0  a n d  i f  t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a n c e  a t  t h e  t i m e  t h e

2 1  a g r i c u l t u r a l  o p e r a t i o n  b e g a n .

2 2  ( b )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o

2 3  ( 1 )  l i a b i l i t y  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t
2A o f  a g r i c u l t u r a l  o p e r a t i o n s ;  o r

^ - 2 5  ( 2 )  f l o o d i n g ^ ' f r o m c u & t u j ^ o J i .  c p s r a r p p j

2 6  ( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  s u p e r s e d e  a  m u n i c i p a l

2 7  o r d i n a n c e ,  r e s o l u t i o n ,  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

2 3  ( d )  I n  t h i s  s e c t i o n ,  " a g r i c u l t u r a l  o p e r a t i o n "  m e a n s

2 9  ( 1 )  a n y  a g r i c u l t u r a l  a n d  f a r m i n g  a c t i v i t y  s u c h  a s

-1- H C S  CS SB A 0 9 (J u d )
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( A )

soil;

( B )

( C )

( D )

i n g  o f  a n  a g r i c u l t u r a l ,  f l o r i c u l t u r a l , o r  h o r t i c u l t u r a l  c o m ­
m o d i t y ;

( E )  t h e  r a i s i n g  o f  l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i ­
m a l s ,  o r  p o u l t r y ;

( F )  f o r e s t r y  o r  t i m b e r  h a r v e s t i n g  o p e r a t i o n s ;

( 2 )  a n y  p r a c t i c e  c o n d u c t e d  o n  t h e  a g r i c u l t u r a l  o p e r a t i o n  a s  

a n  i n c i d e n t  t o  o r  i n  c o n j u n c t i o n  w i t h  a c t i v i t i e s  d e s c r i b e d  i n  ( 1 )  o f  

t h i s  s u b s e c t i o n .

c

t h e  c u l t i v a t i o n ,  c o n s e r v i n g ,  a n d  t i l l a g e  o f  t h e  

d a i r y i n g ;

t h e  o p e r a t i o n  o f  g r e e n h o u s e s ;

t h e  p r o d u c t i o n ,  c u l t i v a t i o n  g r o w i n g ,  a n d  h a r v e s t -

H C S  CS SB 4 0 9 ( Jud) - 2 -



O r i g i n a l  s p o n s o r :  K e r t t u l a

O f f e r e d :  A / 3 0 / 8 6
R e f e r r e d :  R u les

1  I N  THE SENATE BY  THE J U D I C I A R Y  COMMITTEE

2  HOUSE CS FOR CS FOR  SENATE B I L L  NO .  A 0 9  ( J u d i c i a r y )

3 I N  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA

A FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a  r i g h t  t o  f a r m . "

7 BE I T  ENACTED BY  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA :

8  *  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l -

9 t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y  o f  t h e  s t a t e  a n d  t h a t

1 0  t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l -

1 1  t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  t h e

1 2  p e o p l e  o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n

13  a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  t h e

1A p e r m a n e n t  l o s s  o f  a g r i c u l t u r a l  l a n d .

1 5  *  S e c .  2 .  AS 0 9 . A5 i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

1 6  S e c .  0 9 . A 5 . 2 3 5 .  A G R IC U L T U R A L  O PE R A T IO N S  AS P R I V A T E  N U I S A N C E S .

1 7  ( a )  An  a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  p r i v a t e

18  n u i s a n c e  b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e

1 9  a g r i c u l t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s

2 0  a n d  i f  t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a r c e  a t  t h e  t i m e  t h e

2 1  a g r i c u l t u r a l  o p e r a t i o n  b e g a n .

2 2  ( b ;  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o

2 3  ( 1 )  l i a b i l i t y  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t

2A o f  a g r i c u l t u r a l  o p e r a t i o n s ;  o r

2 5  ( 2 )  f l o o d i n g .

2 6  ( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  s u p e r s e d e  a  m u n i c i p a l

2 7  o r d i n a n c e ,  r e s o l u t i o n ,  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

2 3  ( d )  I n  t h i s  s e c t i o n ,  " a g r i c u l t u r a l  o p e r a t i o n "  m e a n s

2 9  ( 1 )  a n y  a g r i c u l t u r a l  a n d  f a r m i n g  a c t i v i t y  s u c h  a s

-1- H C S  C S S B  A 0 9 (J u d)
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( A )  t h e  c u l t i v a t i o n ,  c o n s e r v i n g ,  a n d  t i l l a g e  o f  t h e

s o i l ;

( B )  d a i r y i n g ;

( C )  t h e  o p e r a t i o n  o f  g r e e n h o u s e s ;

( D )  t h e  p r o d u c t i o n ,  c u l t i v a t i o n  g r o w i n g ,  a n d  h a r v e s t ­

i n g  o f  a n  a g r i c u l t u r a l ,  f l o r i c u l t u r a l , o r  h o r t i c u l t u r a l  c o m ­

m o d i t y  ;

( E )  t h e  r a i s i n g  o f  l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i ­

m a l s ,  o r  p o u l t r y ;

( F )  f o r e s t r y  o r  t i m b e r  h a r v e s t i n g  o p e r a t i o n s ;

( 2 )  a n y  p r a c t i c e  c o n d u c t e d  o n  t h e  a g r i c u l t u r a l  o p e r a t i o n  a s  

a n  i n c i d e n t  t o  o r  i n  c o n j u n c t i o n  w i t h  a c t i v i t i e s  d e s c r i b e d  i n  ( 1 )  o f  

t h i s  s u b s e c t i o n .

c
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O r i g i n a l  s p o n s o r :  K e r t t u l a

BY  THE COMMUNITY AND 
I N  THE SENATE R EG IO N A L  A F F A I R S  COMMITTEE

HOUSE CS FOR CS FOR SENATE B I L L  NO.  4 0 9  (C&RA )

I N  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA 

FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  _ e l a t i n g  t o  a  r i g h t  t o  f a r m . "

BE I T  ENACTED BY THE L E G I S L A T U R E  OF THE STATE  OF  ALA SKA :

*  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l ­

t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y  o f  t h e  s t a t e  a n d  t h a t

t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l ­

t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  t h e  

p e o p l e  o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n  

a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  t h e  

p e r m a n e n t  l o s s  o f  a g r i c u l t u r a l  l a n d .

*  S e c .  2 .  AS 0 9 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

S e c .  0 9 . 4 5 . 2 3 5 .  A G R IC U L T U R A L  OPERA T IO N S  AS P R I V A T E  N U I S A N C E S ,  

( a )  An  a g r i c u l t u r a l  o p e r a t i o n  a n d  a n  o p e r a t i o n  a p p u r t e n a n t  t o  a n  

a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  p r i v a t e  n u i s a n c e

b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e  a g r i c u l ­

t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s  a n d  i f  

t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a n c e  a t  t h e  t i m e  t h e  a g r i c u l ­

t u r a l  o p e r a t i o n  b e g a n .

( b )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o  a  

n u i s a n c e  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t  o f  a g r i c u l t u r a l  

o p e r a t i o n s  o r  o p e r a t i o n s  a p p u r t e n a n t  t o  a n  a g r i c u l t u r a l  o p e r a t i o n .

( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  s u p e r s e d e  a  m u n i c i p a l  

o r d i n a n c e ,  r e s o l u t i o n ,  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

O f f e r e d :  4 / 4 / 8 6
Re f e r r e d :  R e s o u r c e s  an d

J u d i c i a r y

-1 - HC S  C S S B  4 0 9 ( C & R A )



O r i g i n a l  s p o n s o r :  K e r t t u l a  r s  r\^

1  I N  THE SENATE BY  THE RESOURCES  COMMITTEE

2  CS FOR  SENATE B I L L  N O . >. 409 ( R e s o u r c e s )

3 I N  THE L E G I S L A T U R E  OF THE STATE  OF ALASKA

4  FOURTEENTH L E G I S L A T U R E  -  SECOND S E S S I O N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a  r i g h t  t o  f a r m . "

7 BE  I T  ENACTED BY  THE L E G I S L A T U R E  OF THE STATE OF ALASKA :

8 *  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l -

9 t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y  o f  t h e  s t a t e  a n d  t h a t

1 0  t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a t i o n  o f  a g r i c u l -

1 1  t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  t h e

1 2  p e o p l e  o f  t h e  s t a t e .  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t  b e t w e e n

13  a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n s  t h e

1 4  p e i m a n e n t  l o s s  o f  a g r i c u l t u r a l  l a n d .

1 5  *  S e c .  2 .  AS  0 9 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n ew  s e c t i o n  t o  r e a d :

1 6  S e c .  0 9 . 4 5 . 2 3 5 .  A G R IC U L T U R A L  OPERA T IO N S  AS P R I V A T E  N U I S A N C E S .

1 7  ( a )  An  a g r i c u l t u r a l  o p e r a t i o n  a n d  a n  o p e r a t i o n  a p p u r t e n a n t  t o  a n

18  a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  p r i v a t e  n u i s a n c e

19  b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e  a g r i c u l -

2 0  t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  t h r e e  y e a r s  a n d  i f

2 1  t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a n c e  a t  t h e  t i m e  t h e  a g r i c u l -

2 2  t u r a l  o p e r a t i o n  b e g a n .

2 3  ( b )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o  a

2 4  n u i s a n c e  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t  o f  a g r i c u l t u r a l

2 5  o p e r a t i o n s  o r  o p e r a t i o n s  a p p u r t e n a n t  t o  a n  a g r i c u l t u r a l  o p e r a t i o n .

2 6  ( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  s u p e r s e d e  a  m u n i c i p a l

2 7  o r d i n a n c e  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

Of fer ed: 3 / 1 7 / 8 6  [ \
R e fer red : R u l e s  I \
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I n t r o d u c e d :  2 / 1 3 / 8 6
R e f e r r e d :  R e s o u r c e s

c
1 I N  THE SENATE BY  KERTTULA

2  SENATE B I L L  NO .  4 0 9

3  I N  THE L E G I S L A T U R E  OF  THE STATE  OF ALASKA

4  FOURTEENTH  L E G I S L A T U R E  -  SECOND S E S S I O N

5 A B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a  r i g h t  t o  f a r m . "

7  BE I T  ENACTED BY THE L E G I S L A T U R E  OF  T K J  STATE  OF  A LA SK A :

8 *  S e c t i o n  1 .  L E G I S L A T I V E  F I N D I N G S .  ( a )  T h e  l e g i s l a t u r e  f i n d s  t h a t

9 ( 1 )  a g r i c u l t u r e  m a k e s  a n  i m p o r t a n t  c o n t r i b u t i o n  t o  t h e  e c o n o m y

1 0  o f  t h e  s t a t e ;

1 1  ( 2 )  a g r i c u l t u r a l  l a n d  c o n s t i t u t e s  a  u n i q u e  a n d  i r r e p l a c e a b l e

1 2  r e s o u r c e  o f  s t a t e w i d e  s i g n i f i c a n c e ;

13  ( 3 )  t h e  c o n t i n u a t i o n  o f  f a r m i n g  p r e s e r v e s  t h e  l a n d s c a p e  a n d  t h e

1 4  e n v i r o n m e n t a l  r e s o u r c e s  o f  t h e  s t a t e ;

1 5  ( 4 )  a g r i c u l t u r a l  l a n d  c o n t r i b u t e s  t o  t o u r i s m ;

16  ( 5 )  a g r i c u l t u r a l  l a n d  f u r t h e r s  t h e  e c o n o m i c  s e l f - s u f f i c i e n c y  o f

1 7  t h e  p e o p l e  o f  t h e  s t a t e ;  a n d

18  ( 6 )  t h e  e n c o u r a g e m e n t ,  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  p r e s e r v a -

19  t i o n  o f  a g r i c u l t u r e  w i l l  r e s u l t  i n  a  g e n e r a l  b e n e f i t  t o  t h e  h e a l t h  a n d

2 0  w e l f a r e  o f  t h e  p e o p l e  o f  t h e  s t a t e .

2 1  ( b )  T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t s  b e t w e e n  a g r i c u l t u r a l

2 2  o p e r a t i o n s  a n d  t h e  u r b a n  a n d  s u b u r b a n  l a n d  u s e s  t h r e a t e n  t o  f o r c e  t h e

2 3  a b a n d o n m e n t  o f  a g r i c u l t u r a l  o p e r a t i o n s  a n d  t h e  c o n v e r s i o n  o f  a g r i c u l t u r a l

2 4  l a n d  t o  n o n a g r i c u l t u r a l  u s e s  a n d  t h e  p e r m a n e n t  l o s s  o f  t h e  a g r i c u l t u r a l

2 5  l a n d  t o  t h e  e c o n o m y  a n d  t o  t h e  h u m a n  a n d  e n v i r o n m e n t s  o f  t h e  s t a t e .

2 6  *  S e c .  2 .  AS 0 9 . 4 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

2 7  S e c .  0 9 . 4 5 . 2 3 5 .  A G R IC U L T U R A L  O P E R A T IO N S  AS P R I V A T E  N U I S A N C E S .

2 8  ( a )  An  a g r i c u l t u r a l  o p e r a t i o n  a n d  a n  o p e r a t i o n  a p p u r t e n a n t  t o  a n

2 9  a g r i c u l t u r a l  o p e r a t i o n  i s  n o t  a n d  d o e s  n o t  b e c o m e  a  p r i v a t e  n u i s a n c e
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c
1  b y  a  c h a n g e d  c o n d i t i o n  t h a t  e x i s t s  o n  n e i g h b o r i n g  l a n d  i f  t h e  a g r i c u l -

2  t u r a l  o p e r a t i o n  h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  o n e  y e a r  a n d  i f

3  t h e  a g r i c u l t u r a l  o p e r a t i o n  w a s  n o t  a  n u i s a n c e  a t  t h e  t i m e  t h e  a g r i c u l -

4  t u r a l  o p e r a t i o n  b e g a n .

5 ( b )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o  a

6 n u i s a n c e  r e s u l t i n g  f r o m  i m p r o p e r  o r  n e g l i g e n t  c o n d u c t  o f  a g r i c u l t u r a l

7 o p e r a t i o n s  o r  o p e r a t i o n s  a p p u r t e n a n t  t o  a n  a g r i c u l t u r a l  o p e r a t i o n .

8 ( c )  T h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n  p r e v a i l  o v e r  a  m u n i c i -

9 p a l  o r d i n a n c e  o r  r e g u l a t i o n  t o  t h e  c o n t r a r y .

c
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I n t r o d u c e d :  2 / 1 3 / 8 6
R e f e r r e d :  R e s o u r c e s

1 IN THE SENATE BY KERTTULA

2 SENATE BILL NO. 409

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to a right to farm."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. LEGISLATIVE FINDINGS. (a) The legislature finds that

9 (1) agriculture makes an important contribution to the economy

10 of the state;

11 (2) agricultural land constitutes a unique and irreplaceable

12 resource of statewide significance;

13 (3) the continuation of farming preserves the landscape and the

14 environmental resources of the state;

15 (4) agricultural land contributes to tourism;

16 (5) agricultural land furthers the economic self-sufficiency of

17 the people of the state; and

18 (6) the encouragement, development, improvement, and preserva-

19 tion of agriculture will result in a general benefit to the health and

20 welfare of the people of the state.

21 (b) The legislature further finds that conflicts between agricultural

22 operations and the urban and suburban land uses threaten to force the

23 abandonment of agricultural operations and the conversion of agricultural

24 land to nonagricultural uses and the permanent loss nf the agricultural

25 land to the economy and to the human and environments of the state.

26 * Sec. 2. AS 09.45 is amended by adding a new section to read:

27 Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

28 (a) An agricultural operation and an operation appurtenant to an

29 agricultural operation is not and does not become a private nuisance
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1 by a changed condition that exists on neighboring land if the agricul-

2 tural operation has been in operation for more than one year and if

3 the agricultural operation was not a nuisance at the time the agricul-

4 tural operation began.

5 (b) The provisions of (a) of this section do not apply to a

6 nuisance resulting from improper or negligent conduct of agricultural

7 op> ations or operations appurtenant to an agricultural operation

8 (c) The provisions of (a) of this section prevail over a munici

i| 9 pal ordinance or regulation to the contrary.
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