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S e n a t e
C o m m i t t e e  o n  R e s o u r c e s

M E M O R A N D U M  M a r c h  13, 1 9 8 6

TO: A l l  M e m b e r s
S e n a t e  / R e s o u r c e s  C o m m i t t e e

F R O M :  S t a f f / /  S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: S B  4 0 5  " A n  A c t  r e l a t i n g  t o  l o a n s  u n d e r  t h e
A l a s k a  g r a i n  r e s e r v e  p r o g r a m ?  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e "

S B  4 0 5  w o u l d  e x t e n d  t h e  A l a s k a  G r a i n  R e s e r v e  P r o g r a m .  T h e  
p r o g r a m  w a s  o r i g i n a l l y  f u n d e d  o n l y  f o r  t h e  y e a r s  1 9 8 3  a n d  
1 9 8 4  b e c a u s e  i t  w a s  a n t i c i p a t e d  t h a t  A l a s k a  f a r m e r s  w o u l d  
q u a l i f y  f o r  t h e  f e d e r a l  g r a i n  r e s e r v e  p r L y j.am b y  1985. 
A l a s k a  f a r m e r s  h a v e  n o t  y e t  m e t  t h e  f e d e r a l  r e q u i r e m e n t s  
a n d  t h e r e f o r e  t h e  A l a s k a  p r o g r a m  n e e d s  t o  b e  e x t e n d e d .

F u n d s  a r e  a v a i l a b l e  w i t h i n  t h e  p r o g r a m  t o  m a k e  n e w  l o a n s  
a n d  a d d i t i o n a l  f u n d i n g  is n o t  n e e d e d  a t  t h i s  t i m e .

T h e  f i s c a l  n o t e  is z e r o .

E n c l o s u r e s :

M e m o  f r o m  Se n .  J a c k  C o g h i l l

L e t t e r  f r o m  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
F i s c a l  n o t e



S e n a t o r  H lo h n  M. ( . J a c k )  C o g l m l

P'juch V
•Ijncau. Alaska 99811 
(007)1854921
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March 10, 1986

MEMORANDUM

TO: Senator Arliss Sturgulewski 
Senate Resources Ccurmitteer^

FROM: Senator Jack Coghill /

RE: SB 405 /

I have introduced SB 405, a bill that will extend the Alaska Grain 
Reserve Program through 1?87 at the request of the Department of Natural 

Resources. The original intent in setting up the Grain Reserve was to 
set up a base so that fanners would be able to participate in the 
Federal Grain Reserve Program. The oversight in the sunset of the 

original Grain Reserve made this impossible for all farmers to make the 

base acreage requirements and the non-standard varieties of barley grown 
in Alaska do not meet present Federal eligibility requirement? No monies 
will have to be allocated for this program since there are funds 
available within the program to make new loans.

The Grain Reserve allows Alaskan farmers to market grain in an orderly 
manner by providing loans to the farmer once the crop is harvested. The 
farmer can pay planting and harvesting expenses without selling all of 
the crops at harvest, a time when prices are generally their lowest 
point for the year. Another reason this is advantageous to the farmer 
is that with the in state market often times he cannot sell all of the 
corp at harvest because the market is saturated. As the crop is sold 
the loan is paid back along with interest computed at 8%.

The program so far has been successful and it does help farmers pay back 
other loans on time. The grain is graded and inspected. The amount 
loaned for the grain is based on the grade. For example #2 or better 
barley could yield a $97,00 per ton loan amount. A  lower quality barley 
would qualify for a lesser amount. Loans are made for a period of up to 
three years. If after the three year period the loan is not repaid the 

state will take ownership of any remaining grain.
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OFFICE OF THE COMMISSIONER

BILL SHEFFIELD, GOVERNOR

POUCHM
JUNEAU, ALASKA 90811 
PHONE: 007-465-2400

_0

M a r c h  13, 1 9 8 6

T h e  H o n o r a b l e  A r l i s s  S t u r g u l e w s k i  
C h a i r ,  S e n a t e  R e s o u r c e s  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  S e n a t o r  S t u r g u l e w s k i :

A s  y o u  m a y  k n o w ,  t h e  A l a s k a  g r a i n  r e s e r v e  p r o g r a m  h a s  b e e n  
o f  s i g n i f i c a n t  b e n e f i t  t o  A l a s k a ' s  g r a i n  f a r m e r s .  U n d e r  
t h i s  p r o g r a m ,  f a r m e r s  u s e  t h e i r  h i g h  q u a l i t y  g r a i n  as 
s e c u r i t y  f o r  a l o a n .  A s  t h e  f a r m e r  s e l l s  h i s  c r o p ,  t h e  l o a n  

is r e p a i d .  A  g r a i n  r e s e r v e  p r o g r a m  is n e e d e d  b e c a u s e  
f a r m e r s  a r e  n o t  a b l e  t o  s e l l  t h e i r  e n t i r e  c r o p s  i m m e d i a t e l y  
a f t e r  h a r v e s t .

T h e  A l a s k a  g r a i n  r e s e r v e  p r o g r a m  w a s  o r i g i n a l l y  f u n d e d  o n l y  
f o r  t h e  y e a r s  1 9 8 3 - 8 4  b e c a u s e  i t  w a s  a n t i c i p a t e d  t h a t  
A l a s k a n  f a r m e r s  w o u l d  q u a l i f y  f o r  t h e  f e d e r a l  p r o g r a m  by 
1 9 8 5 .  S i n c e  m a n y  f a r m e r s  h a v e  n o t  y e t  m e t  f e d e r a l  b a s e  
a c r e a g e  y e a r  r e q u i r e m e n t s ,  a n d  b e c a u s e  t h e  n o n s t a n d a r d  
v a r i e t i e s  o f  b a r l e y  g r o w n  i n  A l a s k a  d o  n o t  m e e t  f e d e r a l  
e l i g i b i l i t y  s t a n d a r d s ,  a n  A l a s k a  g r a i n  r e s e r v e  p r o g r a m  is 

s t i l l  n e c e s s a r y .

I n  1 9 8 4  t h e  d e p a r t m e n t  r e c o m m e n d e d ,  w i t h  t h e  G o v e r n o r ' s  
c o n c u r r e n c e ,  t h a t  t h e  g r a i n  r e s e r v e  p r o g r a m  b e  e x t e n d e d  
t h r o u g h  1 9 8 7  a n d  t h a t  i t  b e c o m e  a r e v o l v i n g  f u n d .  W h e n  
a m e n d m e n t s  w e r e  m a d e  t o  t h e  g r a i n  r e s e r v e  a c t  i n  1 9 8 4 ,  w e  

p o i n t e d  o u t  t h e  n e e d  f o r  t h e s e  s t a t u t o r y  c h a n g e s .  D u e  t o  a n  
o v e r s i g h t  o n  o u r  p a r t ,  h o w e v e r ,  w h e n  r e q u e s t i n g  a m e n d m e n t s  
w e  d i d  n o t  s p e c i f i c a l l y  a s k  t h a t  c r o p s  g r o w n  i n  t h e  y e a r s  

1 9 8 5 ,  1 9 8 6  a n d  1 9 8 7  b e  e l i g i b l e  f o r  t h e  p r o g r a m .

T o  c o r r e c t  t h i s  o v e r s i g h t ,  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  s u p p o r t s  S B  40 5 ,  w h i c h  a m e n d s  t h e  e x i s t i n g  s t a t u t e ,  
A S  3 . 1 2 . 0 3 0 ,  t o  a l l o w  g r a i n  r e s e r v e  l o a n s  f o r  t h e  1 9 8 5 ,  19 8 6  
a n d  1 9 8 7  g r a i n  c r o p s .  F u n d s  a r e  a v a i l a b l e  w i t h i n  t h e  
p r o g r a m  t o  m a k e  n e w  l o a n s  a n d  a d d i t i o n a l  f u n d i n g  is n o t  

n e e d e d  a t  t h i s  t i m e .

10-J9LH



T h e  Hon. A r l i s s  S t u r g u l e w s k i  -2- M a r c h  13. 1986

W e  l o o k  f o r w a r d  t o  c o n t i n u i n g  t o  w o r k  w i t h  y o u  t o  a s s i s t  
A l a s k a ' s  f a r m e r s .  I f  I m a y  p r o v i d e  a d d i t i o n a l  i n f o r m a t i o n  
a b o u t  t h e  g r a i n  r e s e r v e  p r o g r a m ,  p l e a s e  l e t  m e  k n o w .

S i n c e r e l y ,

    — .  n c k e
C o m m i s s i o n e r

cc: S e n a t o r  J a c k  C o g h i l l

B i l l  H e i m ,  D i r e c t o r  
D i v i s i o n  o f  A g r i c u l t u r e



STATE OF ALASKA 1986 LEGISLATIVE SESSION 
FISCAL NOTE

R E Q U E S T

Bill/Resolution No. : SB 405
Title : Ak G ra in  R e s e rv e  P rog ram

S p o n s o r : S e n .  C o g h i l l

Revision Date:
F ISC A L  D ETA IL

Agency Affected: N a t u r a l  R e s o u rc e s  
3 R Q . A g r i c u l t u r a l  Management

Requestor :s p n a fp  R e s o u rc e s  C om m ittee  
Date o f Request: 3 / 1 2 / 8 6 __________________

Components : A g r i c u l t u r a l  R e v o l v i n g  L o a n  F u n d

EXPEN D ITU R ES/REV EN U ES (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 F Y  89 FY 90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  OPERATING - 0- - 0- -0- - 0- - 0- - 0-
CAPITAL | _ 0_ -0 - - 0 - -0 - - 0 -  - 0 -

REVENUE -0 - - 0 - -0 - -0 - - 0 - -0 -

FUNDING : (Thousands of Dollars)

GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL -O1- 0* J - u- - 0
POSITIONS :

FULL-TIME
PART-TIME
TEMPORARY

A N A L Y S I S  : Attach a separate page if necessary

Prepared by: .Carol Wilson___________

Division : — Comroicsionftrl s Of flea.

Impacted Agency(ies) page of

Phone: 465-2400

Approved by Commissioner: ifll/Wy 9

Agency: — Department o f- N atural Rascmr-ca s—  —

Distribu'ion (by Agency preparing fiscal note):
Legislative Finance 
Legislr Ve Sponsor 
Requestor

Office of Management and Budget

Date: _ 3 / l .V .3 £ _

Date

10 / 2 5 / 8 5
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Department of Natural Resources 

Loans: -Grain Reserve Program

loans bo fanners using grain as collateral 

three-year loan 

81 interest

original appropriation (1.65 million) carried over to apply 

to 1984 crop year, 0.5 appropriated for FY 85

The purpose of the program is threefold:

1. Provides a marketing tool for immediate cash for a product 

which will be actually sold and utilized over the course of a 

year;

2 . to establish a floor price for grain;

3. to establish a reserve of grain necessary to stimulate 

expansion of the red meat industry.
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B r a d l e y  
2 / 2 8 / 8 6  ^

O r i g i n a l  spo n s o r :  C o g h i l l

I N  T H E  S E N A T E  BY T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 406 ( R e s o u r c e s )

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c "  r e l a t i n g  to the c o n s e r v a t i o n  a n d  p r o t e c t i o n

o f  n a t u r a l  r a n g e l a n d s ;  a n d  p r o v i d i n g  for an e f f e c t i v e  

d a t e . "

B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  41 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  13. C O N S E R V A T I O N  A N D  P R O T E C T I O N  O F  N A T U R A L  R A N G E L A N D S .

A R T I C L E  1. S T A T E  G R A Z I N G  P R E S E R V E S .

Sec. 4 1 . 1 3 . 0 1 0 .  P U R P O S E .  T h e  p u r p o s e  o f  th i s  c h a p t e r  is to 

p r o t e c t  n a t u r a l l y  o c c u r r i n g  r a n g e l a n d s  a n d  to p e r m i t  the e s t a b l i s h m e n t  

of s t a t e  o w n e d  or a c q u i r e d  l a n d  a n d  w a t e r  a r e a s  as s t a t e  g r a z i n g  

p r e s e r v e s .  T h e  p r i m a r y  p u r p o s e  in t h e  e s t a b l i s h m e n t  o f  s t a t e  g r a z i n g  

p r e s e r v e s  is the p e r p e t u a t i o n  o f  p e r s o n a l ,  c o m m e r c i a l ,  a n d  o t h e r  

b e n e f i c i a l  u s e s  o f  r e s o u r c e s  t h r o u g h  m u l t i p l e - u s e  m a n a g e m e n t  and 

s u s t a i n e d  yield.

Sec. 4 1 . 1 3 . 0 2 0 .  M A N A G E M E N T  PLANS. (a) T h e  c o m m i s s i o n e r  of 

n a t u r a l  r e s o u r c e s  s h a l l  a d o p t  a n d  m a y  a m e n d  m a n a g e m e n t  p l a n s  to a s s i s t  

in m e e t i n g  the r e q u i r e m e n t s  of th i s  c h a p t e r .  A  m a n a g e m e n t  p l a n  p r e­

p a r e d  u n d e r  this s e c t i o n  m a y  d e s i g n a t e  i n c o m p a t i b l e  u s e s  a n d  s h all 

p e r m i t  the f o l l o w i n g  uses:

(1) g r a z i n g  p e r m i t s  a n d  l e a ses;

(2) t i m b e r  h a r v e s t ,  i n c l u d i n g  h a r v e s t  o f  f o r e s t  p r o d u c t s  

for p e r s o n a l  use;

(3) m a t e r i a l  e x t r a c t i o n ;

(4) m i n e r a l  l o c a t i o n  a n d  l e a s i n g ;

-1- C S S B  4 0 6 (Res)
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(5) oil a n d  gas leases;

(6) s u r f a c e  lease, c o n s i s t e n t  w i t h  A S  3 8 . 0 5 . 0 7 0 ,  for uses 

o t h e r  t h a n  g r a z i n g ;

(7) r e c r e a t i o n ;

(8) w i l d l i f e  a n d  f i s h e r i e s  h a b i t a t  m a n a g e m e n t ;

(9) h u n t i n g ,  fis h i n g ,  a n d  t r a p p i n g ;

(10) w a t e r s h e d  m a n a g e m e n t ;

(11) g r e e n b e l t s ;  and

(12) o t h e r  t r a d i t i o n a l ,  c o m p a t i b l e  uses.

(b) T h e  c o m m i s s i o n e r  m a y  e s t a b l i s h  t r a n s p o r t a t i o n  c o r r i d o r s  

w i t h i n  a s t a t e  g r a z i n g  p r e s e r v e .

A R T I C L E  2. K O D I A K  I S L A N D  S T A T E  G R A Z I N G  P R E S E R V E .

Sec. 4 1 . 1 3 . 1 0 0 .  K O D I A K  I S L A N D  S T A T E  G R A Z I N G  P R E S E R V E .  S u b j e c t  

to v a l i d  e x i s t i n g  r i g h t s ,  the s t a t e  o w n e d  or a c q u i r e d  la n d  a n d  w a t e r  

l y i n g  w i t h i n  the p a r c e l s  d e s c r i b e d  in th i s  s e c t i o n  is d e s i g n a t e d  as 

the K o d i a k  I s l a n d  S t a t e  G r a z i n g  P r e s e r v e .

S e w a r d  M e r i d i a n

T o w n s h i p  29 South, R a n g e  19 W e s t  

S e c t i o n s  31 - 36 

T o w n s h i p  29 South, R a n g e  20 W e s t  

S e c t i o n  7 

S e c t i o n s  12 - 14 

S e c t i o n s  19 - 24 

S e c t i o n s  25 - 35 

T o w n s h i p  29 South, R a n g e  21 W e s t  

S e c t i o n s  24 - 36 

T o w n s h i p  ^9 South, R a n g e  22 W e s t  

S e c t i o n s  33 - 36 

T o w n s h i p  30 So u t h ,  R a n g e  19 W e s t  

C S S B  4 0 6 ( R e s )  -2-
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T o w n s h i p 30 S outh, R a n g e 20 W e s t

T o w n s h i p 30 South, R a n g e 21 W e s t

T o w n s h i p 30 South, R a n g e 22 W e s t

T o w n s h i p 31 South, R a n g e 19 W e s t

T o w n s h i p 31 S o u t h , R a n g e 20 W e s t

T o w n s h i p 31 South, R a n g e 21 W e s t

T o w n s h i p 31 S outh, R a n g e 22 W e s t

S e c t i o n s  1 - 12

T o w n s h i p 32 S o u t h , R a n g e 19 W e s t

S e c t i o n s  3 - 6  

S e c t i o n  9 

T o w n s h i p  32 So u t h ,  R a n g e  20 W e s t  

S e c t i o n s  1 - 5 

S e c t i o n  9 

S e c t i o n  10

A R T I C L E  3. S E W A R D  P E N I N S U L A  S T A T E  G R A Z I N G  P R E S E R V E .

Sec. 4 1 . 1 3 . 2 0 0 .  S E W A R D  P E N I N S U L A  S T A T E  G R A Z I N G  P R E S E R V E .  S u b­

j e c t  to v a l i d  e x i s t i n g  r i g h t s ,  t h e  s t a t e  o w n e d  o r  a c q u i r e d  l a n d  and 

w a t e r  l y i n g  w i t h i n  the p a r c e l s  d e s c r i b e d  in this s e c t i o n  is d e s i g n a t e d  

as the S e w a r d  P e n i n s u l a  S t a t e  G r a z i n g  P r e s e r v e .

K a t e e l  R i v e r  M e r i d i a n

T o w n s h i p  1 N o r t h ,  R a n g e  10 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  11 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  12 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  13 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  14 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  15 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  16 W e s t

T o w n s h i p  1 N o r t h ,  R a n g e  17 W e s t
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1 T o w n s h i p 1 N o r t h , R a n g e 18 W e s t

2 T o w n s h i p 1 N o r t h , R a n g e 19 W e s t

3 T o w n s h i p 1 N o r t h , R a n g e 20 W e s t

4 T o w n s h i p 1 N o r n h , R a n g e 28 W e s t

5 T o w n s h i p 1 N o r t h , R a n g e 29 W e s t

6 T o w n s h i p 1 N o r t h R a n g e 30 W e s t

7 T o w n s h i p 1 N o r t h , R a n g e 31 W e s t

8 T o w n s h i p 1 N o r t h , R a n g e 32 W e s t

9 T o w n s h i p 1 N o r t h , R a n g e 33 W e s t

1 0 T o w n s h i p 1 N o r t h , R a n g e 34 W e s t

1 1 T o w n s h i p 1 N o r t h , R a n g e 35 W e s t

1 2 T o w n s h i p 1 N o r t h , R a n g e 36 W e s t

1 3 T o w n s h i p 1 Noi th, R a n g e 37 W e s t

1 4 T o w n s h i p 1 N o r t h , R a n g e 38 W e s t

1 5 T o w n s h i p 1 N o r t h , R a n g e 39 W e s t

1 6 T o w n s h i p 1 N o r t h , R a n g e 40 W e s t

1 7 T o w n s h i p 1 N o r t h , R a n g e 41 W e s t

1 8 T o w n s h i p 1 N o r t h , R a n g e 42 W e s t

1 9 T o w n s h i p 1 N o r t h , R a n g e 43 W e s t

2 0 T o w n s h i p 1 N o r t h , R a n g e 44 W e s t

2 1 T o w n s h i p 2 N o r t h , R a n g e 10 W e s t

2 2 T o w n s h i p 2 N o r t h , R a n g e 11 W e s t

2 3 T o w n s h i p 2 N o r t h , R a n g e 12 W e s t

2 4 T o w n s h i p 2 N o r t h , R a n g e 13 W e s t

2 5 T o w n s h i p 2 N o r t h , R a n g e 14 W e s t

2 6 T o w n s h i p 2 N o r t h , R a n g e 15 W e s t

2 7 T o w n s h i p 2 N o r t h , R a n g e 16 W e s t

2 8 T o w n s h i p 2 N o r t h , R a n g e 17 W e s t

2 9 T o w n s h i p 2 N o r t h , R a n g e 18 W e s t
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T o w n s h i p  2 N o r t h ,  R a n g e  19 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  20 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  28 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  29 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  30 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  31 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  32 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  33 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  34 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  35 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  36 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  37 W e t t

T o w n s h i p  2 N o r t h ,  R a n g e  38 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  39 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  40 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  41 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  42 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  43 W e s t

T o w n s h i p  2 N o r t h ,  R a n g e  44 W e s t

T o w n s h i p  3 N o r t h ,  R a n g e  10 W e s t

T o w n s h i p  3 N o r t h ,  R a n g e  11 W e s t

T o w n s h i p  3 N o r t h ,  R a n g e  12 W > s t

T o w n s h i p  3 N o r t h ,  R a n g e  13 W e s t

T o w n s h i p  3 N o r t h ,  R a n g e  14 W e s t

T o w n s h i p  3 No r t h ,  R a n g e  15 W e s t

T o w n s h i p  3 No r t h ,  R a n g e  16 W e s t

T o w n s h i p  3 N o r t h ,  R a n g e  17 W e s t

T o w n s h i p  3 Nor t h ,  R a n g e  18 W e s t

T o w n s h i p  3 N o r t h ,  R a n g e  19 W e s t
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T o w n s h i p  3 North, R a n g e  20 W e s t

T o w n s h i p  3 North, R a n g e  28 W e s t

T o w n s h i p  3 North, R a n g e  29 W e s t

T o w n s h i p  3 North, R a n g e  30 W e s t

T o w n s h i p  3 North, R a n g e  31 W e s t

T o w n s h i p  3 North, R a n g e  32 W e s t

T o w n s h i p  3 North, R a n g e  33 W e s t  

T o w n s h i p  3 North, R a n g e  34 W e s t  

T o w n s h i p  3 North, R a n g e  35 W e s t  

T o w n s h i p  3 North, R a n g e  36 W e s t  

T o w n s h i p  3 North, R a n g e  37 W e s t  

T o w n s h i p  3 North, R a n g e  38 W e s t  

T o w n s h i p  3 North, R a n g e  39 W e s t  

T o w n s h i p  3 North, R a n g e  40 W e s t  

T o w n s h i p  3 North, R a n g e  41 W e s t  

T o w n s h i p  3 North, R a n g e  42 W e s t  

T o w n s h i p  3 North, R a n g e  43 W e s t  

T o w n s h i p  4 North, R a n g e  10 W e s t

T o w n s h i p  4 North, R a n g e  11 W e s t

T o w n s h i p  4 North, R a n g e  12 W e s t

T o w n s h i p  4 North, R a n g e  13 W e s t

T o w n s h i p  4 North, R a n g e  14 W e s t

T o w n s h i p  4 North, R a n g e  15 W e s t

T o w n s h i p  4 North, R a n g e  16 W e s t

T o w n s h i p  4 North, R a n g e  17 W e s t

T o w n s h i p  4 North, R a n g e  18 W e s t

T o w n s h i p  4 North, R a n g e  19 W e s t

T o w n s h i p  4 North, R a n g e  28 W e s t

T o w n s h i p  4 North, R a n g e  29 W e s t
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T o w n s h i p  4 No r t h ,  R a n g e  30 W e s t  

T o w n s h i p  4 North, R a n g e  31 W e s t

T o w n s h i p  4 North, R a n g e  32 W e s t

T o w n s h i p  4 North, R a n g e  33 W e s t

T o w n s h i p  4 No r t h ,  R a n g e  34 W e s t

T o w n s h i p  4 North, R a n g e  35 W e s t

T o w n s h i p  4 Nor t h ,  R a n g e  36 W e s t

T o w n s h i p  4 North, R a n g e  37 W e s t

T o w n s h i p  4 North, R a n g e  38 W e s t

T o w n s h i p  4 North, R a n g e  39 W e s t

T o w n s h i p  5 North, R a n g e  10 W e s t

T o w n s h i p  5 North, R a n g e  11 W e s t

T o w n s h i p  5 North, R a n g e  12 W e s t

T o w n s h i p  5 North, R a n g e  13 W e s t

T o w n s h i p  5 North, R a n g e  14 W e s t  

T o w n s h i p  5 North, R a n g e  15 W e s t  

T o w n s h i p  5 No r t h ,  R a n g e  16 W e s t  

T o w n s h i p  5 North, R a n g e  17 W e s t  

T o w n s h i p  5 North, R a n g e  18 W e s t  

T o w n s h i p  5 North, R a n g e  19 W e s t  

T o w n s h i p  5 North, R a n g e  20 W e s t  

T o w n s h i p  5 North, R a n g e  21 W e s t  

T o w n s h i p  5 North, R a n g e  22 W e s t  

T o w n s h i p  5 North, R a n g e  28 W e s t  

T o w n s h i p  5 North, R a n g e  29 W e s t  

T o w n s h i p  5 North, R a n g e  30 W e s t  

T o w n s h i p  5 North, R a n g e  31 W e s t  

T o w n s h i p  5 North, R a n g e  32 W e s t  

T o w n s h i p  5 North, R a n g e  33 W e s t
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T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p
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No r t h ,  R a n g e  34 W e s t  

North, R a n g e  35 W e s t  

No r t h ,  R a n g e  36 W e s t  

N orth, R a n g e  37 W e s t  

North, R a n g e  10 W e s t  

N orth, R a n g e  11 W e s t  

No r t h ,  R a n g e  12 W e s t  

North, R a n g e  13 W e s t  

No r t h ,  R a n g e  14 W e s t  

No r t h ,  R a n g e  15 W e s t  

N o r t h ,  R a n g e  16 W e s t  

No r t h ,  R a n g e  17 W e s t  

Nor t h ,  R a n g e  18 W e s t  

N o r t h ,  R a n g e  19 W e s t  

N orth, R a n g e  20 W e s t  

N o r t h ,  R a n g e  21 W e s t  

N o r t h ,  R a n g e  22 W e s t  

N o r t h ,  R a n g e  30 W e s t  

Nor t h ,  R a n g e  31 W e s t  

N o r t h ,  R a n g e  32 W e s t  

N o r t h ,  R a n g e  33 W e s t  

N o r t h ,  R a n g e  34 W e s t  

N o r t h ,  R a n g e  35 W e s t  

N o r t h ,  R a n g e  36 W e s t  

Nor t h ,  R a n g e  37 W e s t  

N o r t h ,  R a n g e  10 W e s t  

No r t h ,  R a n g e  11 W e s t  

N o r t h ,  R a n g e  12 W e s t  

N o r t h ,  R a n g e  13 W e s t  
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T o w n s h i p 7 N o r t h , R a n g e 14 W e s t

T o w n s h i p 7 N o r t h , R a n g e 15 W e s t

T o w n s h i p 7 N o r t h , R a n g e 16 W e s t

T o w n s h i p 7 N o r t h , R a n g e 17 W e s t

T o w n s h i p 7 N o r t h , R a n g e 18 W e s t

T o w n s h i p 7 N o r t h , R a n g e 19 W e s t

T o w n s h i p 7 N o r t h , R a n g e 20 W e s t

T o w n s h i p 7 N o r t h , R a n g e 21 W e s t

T o w n s h i p 8 N o r t h , R a n g e 10 W e s t

T o w n s h i p 8 N o r t h , R a n g e 11 W e s t

T o w n s h i p 8 N o r t h , R a n g e 12 W e s t

T o w n s h i p 8 N o r t h , R a n g e 13 W e s t

T o w n s h i p 8 N o r t h , R a n g e 14 W e s t

T o w n s h i p 8 N o r t h , R a n g e 15 W e s t

T o w n s h i p 8 N o r t h , R a n g e 16 W e s t

T o w n s h i p 8 No r t h , R a n g e 17 W e s t

T o w n s h i p 8 N o r t h , R a n g e 18 W e s t

T o w n s h i p 8 N o r t h , R a n g e 19 W e s t

T o w n s h i p 8 N o r t h , R a n g e 20 W e s t

T o w n s h i p 8 No r t h , R a n g e 21 W e s t

T o w n s h i p 9 N o r t h , R a n g e 11 W e s t

T o w n s h i p 9 N o r t h , R a n g e 12 W e s t

T o w n s h i p 9 N o r t h , R a n g e 13 W e s t

T o w n s h i p 9 No r t h , R a n g e 14 W e s t

T o w n s h i p 10 N o r t h , R a n g e 11 W e s t

T o w n s h i p 10 N o r t h , R a n g e 13• W e s t

T o w n s h i p 10 N o r t h , R a n g e 15 W e s t

T o w n s h i p 11 N o r t h , R a n g e 8 W e s t

T o w n s h i p 11 N o r t h , R a n g e
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T o w n s h i p 1 N o r t h ,  R a n g e 0 W e s t

T o w n s h i p 1 N o r t h ,  R a n g e 1 W e s t

T o w n s h i p 1 N o r t h ,  R a n g e 2 W e s t

T o w n s h i p 1 N o r t h ,  R a n g e 3 W e s t

T o w n s h i p 1 N o r t h ,  R a n g e 5 W e s t

T o w n s h i p 2 N o r t h ,  R a n g e 0 W e s t

T o w n s h i p 2 N o r t h ,  R a n g e 1 W e s t

T o w n s h i p 2 N o r t h ,  R a n g e 2 W e s t

T o w n s h i p 2 N o r t h ,  R a n g e 3 W e s t

T o w n s h i p 2 N o r t h ,  R a n g e 4 W e s t

T o w n s h i p 2 N o r t h ,  R a n g e 5 W e s t

T o w n s h i p 3 N o r t h ,  R a n g e 5 W e s t

T o w n s h i p 4 N o r t h ,  R a n g e 5 W e s t

T o w n s h i p 4 N o r t h ,  R a n g e 6 W e s t

T o w n s h i p 5 N o r t h ,  R a n g e 6 W e s t

T o w n s h i p 5 N o r t h ,  R a n g e 7 W e s t

T o w n s h i p 5 N o r t h ,  R a n g e 8 W e s t

T o w n s h i p 6 N o r t h ,  R a n g e 6 W e s t

T o w n s h i p 6 N o r t h ,  R a n g e 7 W e s t

T o w n s h i p 6 N o r t h ,  R a n g e 8 W e s t

T o w n s h i p 7 N o r t h ,  R a n g e 6 W e s t

T o w n s h i p 7 N o r t h ,  R a n g e 7 W e s t

T o w n s h i p N o r t h ,  R a n g e 7 W e s t

T o w n s h i p South, R a n g e  10 W e s t

T o w n s h i p South, R a n g e  11 W e s t

T o w n s h i p South, R a n g e  12 W e s t

T o w n s h i p South, R a n g e  13 W e s t

T o w n s h i p South, R a n g e  14 W e s t

T o w n s h i p South, R a n g e  15 W e s t
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T o w n s h i p  1 South, R a n g e  16 W e s t

T o w n s h i p  1 South, R a n g e  17 W e s t

T o w n s h i p  1 South, R a n g e  18 W e s t

T o w n s h i p  1 South, R a n g e  19 W e s t

T o x m s h i p  1 South, R a n g e  20 W e s t

T o w n s h i p  1 South, R a n g e  28 W e s t

T o w n s h i p  1 South, R a n g e  29 W e s t

T o w n s h i p  2 South, R a n g e  10 W e s t

T o w n s h i p  2 South, R a n g e  11 W e s t

T o w n s h i p  2 South, R a n g e  12 W e s t

T o w n s h i p  2 South, R a n g e  13 W e s t

T o w n s h i p  2 South, R a n g e  14 W e s t

T o w n s h i p  2 South, R a n g e  15 W e s t

T o w n s h i p  2 South, R a n g e  16 W e s t

T o w n s h i p  2 South, R a n g e  17 W e s t

T o w n s h i p  2 South, R a n g e  18 W e s t

T o w n s h i p  2 South, R a n g e  28 W e s t

T o w n s h i p  2 South, R a n g e  29 W e s t

T o w n s h i p  3 South, R a n g e  10 W e s t

T o w n s h i p  3 South, R a n g e  28 W e s t

T o w n s h i p  3 South, R a n g e  29 W e s t

T o w n s h i p  4 South, R a n g e  28 W e s t

T o w n s h i p  4 South, R a n g e  29 W e s t

T o w n s h i p  5 South, R a n g e  25 W e s t

T o w n s h i p  5 South, R a n g e  26 W e s t

T o w n s h i p  5 South, R a n g e  27 VJest

T o w n s h i p  5 South, R a n g e  28 W e s t

T o w n s h i p  5 South, R a n g e  29 W e s t

T o w n s h i p  5 South, R a n g e  30 W e s t
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1 T o w n s h i p  6 South, R a n g e  25 W e s t

2 T o w n s h i p  6 South, R a n g e  26 W e s t

3 T o w n s h i p  6 South, R a n g e  27 W e s t

4 T o w n s h i p  6 South, R a n g e  28 W e s t

5 T o w n s h i p  6 South, R a n g e  29 W e s t

6 T o w n s h i p  6 South, R a n g e  30 W e s t

7 T o w n s h i p  6 South, R a n g e  31 W e s t

8 T o w n s h i p  7 South, R a n g e  26 W e s t

9 T o w n s h i p  7 South, R a n g e  27 W e s t

10 T o w n s h i p  7 South, R a n g e  28 W e s t

11 T o w n s h i p  7 South, R a n g e  29 W e s t

1 2  T o w n s h i p  7 South, R a n g e  30 W e s t

1 3  T o w n s h i p  7 South, R a n g e  31 W e s t

T o w n s h i p  7 South, R a n g e  32 W e s t

15 T o w n s h i p  7 South, R a n g e  33 W e s t

T o w n s h i p  8 South, R a n g e  25 W e s t

T o w n s h i p  8 South, R a n g e  26 W e s t

T o w n s h i p  8 South, R a n g e  27 W e s t

T o w n s h i p  8 South, R a n g e  28 W e s t

T o w n s h i p  8 South, R a n g e  29 W e s t

21 T o w n s h i p  8 South, R a n g e  30 W e s t

22 T o w n s h i p  8 South, R a n g e  31 W e s t

23 T o w n s h i p  8 South, R a n g e  32 W e s t

T o w n s h i p  8 South, R a n g e  33 W e s t

25 T o w n s h i p  8 South, R a n g e  3 A W e s t

26 T o w n s h i p  8 South, R a n g e  35 W e s t

T o w n s h i p  8 South, R a n g e  36 W e s t

T o w n s h i p  8 South, R a n g e  37 W e s t

T o w n s h i p  8 South, R a n g e  38 W e s t
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T o w n s h i p  9 Sou t h ,  R a n g e  21 W e s t

T o w n s h i p  9 So u t h ,  R a n g e  22 W e s t

T o w n s h i p  9 South, R a n g e  24 W e s t

T o w n s h i p  9 South, R a n g e  25 W e s t

T o w n s h i p  9 South, R a n g e  26 W e s t

T o w n s h i p  9 South, R a n g e  27 W e s t

T o w n s h i p  9 South, R a n g e  28 W e s t

T o w n s h i p  9 South, R a n g e  29 W e s t

T o w n s h i p  9 South, R a n g e  30 W e s t

T o w n s h i p  9 South, R a n g e  31 W e s t

T o w n s h i p  9 South, R a n g e  32 W e s t

T o w n s h i p  9 South, R a n g e  33 W e s t

T o w n s h i p  9 South, R a n g e  34 W e s t

T o w n s h i p  9 South, R a n g e  35 W e s t

T o w n s h i p  9 South, R a n g e  36 W e s t

T o w n s h i p  9 Sou t h ,  R a n g e  37 W e s t

T o w n s h i p  9 So u t h ,  R a n g e  38 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  20 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  21 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  23 W e s t

T o w n s h i p  10 Sou t h ,  R a n g e  24 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  25 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  26 W e s t

T o w n s h i p  10 South, R a n g e  27 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  28 W e s t

T o w n s h i p  10 Sou t h ,  R a n g e  29 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  30 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  31 W e s t

T o w n s h i p  10 So u t h ,  R a n g e  32 W e s t
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T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p

T o w n s h i p
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0 S o u t h ,  R a n g e  33 W e s t  

0 S o u t h ,  R a n g e  34 W e s t  

0 S o u t h ,  R a n g e  35 W e s t  

0 S o u t h ,  R a n g e  36 W e s t

0 S o u t h ,  R a n g e  37 W e s t

1 So u t h ,  R a n g e  20 W e s t  

1 So u t h ,  R a n g e  21 W e s t  

1 S o u t h ,  R a n g e  22 W e s t  

1 So u t h ,  R a n g e  23 W e s t  

1 South, R a n g e  24 W e s t  

1 So u t h ,  R a n g e  25 W e s t  

1 So u t h ,  R a n g e  26 W e s t  

1 So u t h ,  R a n g e  27 W e s t  

1 So u t h ,  R a n g e  28 W e s t  

1 Sou t h ,  R a n g e  29 W e s t  

1 So u t h ,  R a n g e  30 W e s t  

1 S o u t h ,  R a n g e  31 W e s t  

1 So u t h ,  R a n g e  32 W e s t  

1 So u t h ,  R a n g e  33 W e s t  

1 South, R a n g e  34 W e s t  

1 South, R a n g e  35 W e s t  

1 So u t h ,  R a n g e  36 W e s t  

1 S o u t h ,  R a n g e  37 W e s t

1 So u t h ,  R a n g e  38 W e s t

2 So u t h ,  R a n g e  20 W e s t  

2 So u t h ,  R a n g e  22 W e s t  

2 Sou t h ,  R a n g e  23 W e s t

S o u t h ,  R a n g e  30 W e s t  

South, R a n g e  31 W e s t  

-14-
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T o w n s h i p  12 So u t h ,  R a n g e  32 W e s t

T o w n s h i p  12 South, R a n g e  33 W e s t

T o w n s h i p  13 Sou t h ,  R a n g e  20 W e s t

T o w n s h i p  13 S o u t h ,  R a n g e  21 W e s t

* Sec. 2. T h e  c o m m i s s i o n e r  s h a l l  s u b m i t  the i n i t i a l  m a n a g e m e n t  p l a n  for 

e a c h  s t a t e  g r a z i n g  p r e s e r v e  e s t a b l i s h e d  in t h i s  A c t  n o  l a t e r  t h a n  the 10th 

day o f  t h e  S e c o n d  S e s s i o n  o f  t h e  F i f t e e n t h  S t a t e  L e g i s l a t u r e .  T h e  m a n a g e­

m e n t  p l a n  t a k e s  e f f e c t  30 da y s  a f t e r  the d a t e  of its s u b m i s s i o n  u n l e s s  

d i s a p p r o v e d  b y  a c t  o f  t h e  l e g i s l a t u r e .

* Sec. 3. T h i s  A c t  t a k e s  e f f e c t  J u l y  1, 1986.
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M E M O R A N D U M  M a r c h  6, 1 9 8 6

TO: A l l  M e m b e r s

S e n a t e  R e s o u r c e s  C o m m i t t e e

F R O M :  S t a f f / ' S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: S B  4 0 9  " A n  A c t  r e l a t i n g  t o  t h e  r i g h t
t o  f a r m "

S e n a t e  B i l l  4 0 9  w o u l d  p r o t e c t  a g r i c u l t u r a l  o p e r a t i o n s  f r o m  
b e i n g  d e c l a r e d  a n u i s a n c e  i n  a r e a s  w h e r e  u r b a n  d e v e l o p m e n t  
m a y  c o m e  i n  c o n f l i c t  w i t h  a g r i c u l t u r a l  d e v e l o p m e n t .

T h i s  b i l l  w o u l d  a l s o  p r o v i d e  t h a t  s t a t e  l a w  w o u l d  t a k e  
p r e c e d e n t  o v e r  a n y  m u n i c i p a l  o r d i n a n c e  o r  r e g u l a t i o n .

T h e r e  is n o  f i s c a l  n o t e .

E n c l o s u r e s :

R e s o l u t i o n  o f  A k .  S o i l  & W a t e r  C o n s e r v a t i o n  D i s t r i c t s  
L i s t  o f  S t a t e s  w i t h  R i g h t  t o  F a r m  L a w s  
R e l a t e d  A r t i c l e s



R E S O L U T I O N  N O .  A A S W C D  8 5 - 7

S U B J E C T  O F  R E S O L U T I O N  A l a s k a  R i g h t - t o - F a r m  A c t

.. v* ■ » » •  - -■ — ■ . ^ ... . . . w.  oo. x cinla riBc£r Cor»j . (M, . M,*i
Districts

DATS OF OR IG IN  October 19.1985

WHEREAS, agricultural operations are valuable to the state's economy and the 
general welfare of the state's people; and

WHEREAS, agricultural operations conducted in developing urban/6uburban
areas are potentially subject to lawsuits based on the theory of
nuisance and

WHEREAS, these suits may encourage and even force the premature removal of
farm land from agricultural use; and

WHEREAS, thirty two states currently have some form of a "Right to Farm" law; 
and

WHEREAS, it is desirable and in the state's interest to protect reasonable
agricultural activities from nuisance suits;

THEREFORE BE IT RESOLVED, that the Legislature of the State of Alaska enact 
the Alaska Right-To-Farm Act, identified as exhibit I of this resolution.

BE IT FURTHER RESOLVED, that a copy of this resolution be sent to:

Governor Bill Sheffield

Members of the Alaska Senate

Members of the Alaska House of Representatives

Commissioner Esther Wunnicke, Alaska Department of Natural Resources 
• Attorney General Harold Brown

ACTION TAKEN BY AASWCD STANDING COMMITTEE ______

ACTION TAKEN BY AASWCD RESOLUTIONS COMMITTEE 

ACTION TAKEN BY AASWCD
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Right-to-farm 
laws: Do they 
resolve la rad 
use conflicts?
By Mark B. Lapping, George E. Penfold, 
and Susan Macpherson

Doug Wilson

U N D E R L Y IN G  m uch  o f  the fa rm - 
• la n d  con trov e rsy  a re  lo c a l la n d  use 
con flic ts betw een  fa rm e rs  and 

ru ra l and  su bu rb an  residents and  indus­
t r ia l users. T h e  i ro n y  o f  the  s itua tion  is o b ­
vious: W h ile  fa rm in g  creates and  m a in ­
tains the a tm osphe re  and  b uco lic  la n d ­
scape so m any w ish  to be p a rt o f ,  it is the 
business o f  a g r ic u ltu re , w hich m andates 
ce rta in  practices a n d  fun c tion s , that m any 
fin d  o ffen sive . T h e  resu lt is c on flic t that 
p rom p ts n o n fa rm in g  neighbors to  attem pt 
to  restric t o r  e lim in a te  a g r ic u ltu ra l p rac ­
tices. This o ften  tran s la te s  its e lf in to  a 
n on fa rm ing  m a jo r it y  th a t em p loys lan d  
use con tro ls  to reg u la te  fa rm in g  o r  that 
resorts to  nuisance law su its to  en jo in  o r  
restrict ce rta in  p ractices . W h a t m any  seek, 
then , is fa rm la n d  w ith o u t fa rm s l 

About 30  states have “ r ig h t-to - fa rm ”  
law s to address these con flic ts . A lthough 
they v a ry  co n s id e rab ly , a l l  o f  the law s a t­
tem pt to do tw o th ings . F irs t , they seek to 
supersede the com m on  la w  o f  nuisance. 
S e o . ;H , ‘ hey fa v o r  a g r ic u ltu ra l uses o f

Mark B. Lapping it professor and director and 
Ccorgr £. Pen fold it assistant professor. Univer­
sity School of linral /Vanning and Development. 
University of Guelph. Cuelph. Ontario. 
S'lC 7.WI. S u v j i i  Macpherson is a land use ana­
lyst. Fnndland Preservation Branch. Ontario 
Ministry nj Agriculture and Food. Toronto. On­
tario.

la n d  ab ove a l l  o thers. T h e  statu tes thus a t­
tem pt to  establish a “ f irs t- in -t im e , firs t - in ­
rig h t”  log ic  w hereby p re -ex isting  ag ric u l­
tu ra l uses have a p rim acy  against a l l 
o thers . T h e  p resum ption  is th is : I f  a  fa rm  
constitutes a  nuisance, it does so o n ly  as 
n e ighbo ring  lan d  uses ch ange , and  the 
ow ne rs o f  the neighboring  la n d  a re  them ­
selves responsib le fo r  any lia b i lit ie s  to  the ir 
p ro p e rty  o r  person .

New York tihe forerunner
T h e  generis o f  r ig h t-to -fa rm  law s  can  be 

found  in  N ew  Y o rk  State's p ionee ring  a g ri­
c u ltu ra l d istric t law  (1 9 7 1 ) . W h i le  p ro v id ­
ing a means fo r  fa rm e rs to c re a te  a d istric t 
to p reserve c rit ic a l masses o f  fa rm la n d , the 
law  a lso  dea ls w ith the issue o f  p o te n tia lly  
restric tive con tro ls  o r  law su its:

"N o  lo c a l governm ent sha ll exercise any 
o f  its p ow ers to  enact loca l law s  o r  o rd i­
nances w ith in  an ag ric u ltu ra l d is tr ic t in  a 
m anne r w h ich  w ou ld  u n rea sonab ly  restric t 
o r  reg u la te  fa rm  structures o r  fa rm in g  
p ractices in con traven tion  o f  th e  purposes 
o f  the act unless such restric tions o r  re g u la ­
tions b ea r a d irec t re la tion sh ip  to  the p ub ­
lic h ea lth  o r  sa fe ty ."

S im ila r  statements occu r in 'th e  ag ric u l­
tu ra l d is tric t law s o f  V irg in ia  (1 9 7 7 ) and 
Illin o is  (1 9 7 9 ) . M a ry lan d ’s s ta tu te  (1 9 7 7 ) 
is m o re  specific , noting that the "o p e ra t io n

at any tim e o f  a n y  m ach in e ry  used in fa rm  
p rodu c tion  o r  the p r im a ry  processing o f  
a g ric u ltu ra l p ro d u c ts . .."  is acceptab le so 
lo n g  as fa rm  practices d o  not “ cause bod­
i ly  in ju *y  o r  d ire c t ly  endanger human 
h e a lt h . . . . "

T h e  e ffectiveness o f  these sections o f  
state a g r ic u ltu ra l d istric t laws cannot be 
easily  ascerta ined . F a rm e rs  apparen tly  
perce ive them  to  be bene fic ia l because con­
f lic t  between ne ighbors is a specific, long ­
te rm  concern  o f  the fa rm in g  com m un ity 
(1 2 ) .  T h is  e lem en t o f  the N ew  Y o rk  law  has 
se ldom  been used , but its existence m ay be 
enough to d ete r governm ents and ind iv id ­
ua ls  from  pressing c la im s o r p rom u lgating  
restric tive  o rd in ances (3 ) .

N o rth  C a ro lin a 's  statu te (1979 ) has been 
used as a m ode l fo r  m any  rig h t-to -fa rm  
law s . T h e  purposes o f  that law  are 
s tra ig h tfo rw a rd :

“ I t  is the d ec la red  p o lic y  o f  the State to 
p ro tec t and  encou rage the development 
and  im p rovem en t o f  its ag ric u ltu ra l land  
fo r  the p rodu c tion  o f  fo od  and o th e r ag ri­
c u ltu ra l p roducts . W h en  nonag ricu ltu ra l 
la n d  uses extend in to  ag ric u ltu ra l areas, 
a g r ic u ltu ra l op e ra tion s o ften  become the 
subject o f  nu isance suits. As a resu lt, ag ri­
c u ltu ra l op e ra tion s  a re  sometimes forced to 
cease op e ra tion s . M any  a re  discouraged 
from  m ak ing  investm ents in fa rm  im p rove­
ments. I t  is the pu rpose o f  this ( law ) to re­
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duce the loss to the S ta te o f  its J ^ r u l t u r a l  
resources by lim itin g  the c ircum B m ccs  u n ­
d e r w h ich  a g ric u ltu ra l op e ra tion s m ay be 
deem ed a nu isance .”

T h e  la w  m ain ta in s that a nuisance does 
not exist ir  th ree cond ition s can be estab­
lished : the fa rm  d id  not constitu te a nu i­
sance at the tim e o f  in it ia l op e ra tion  fo r  at 
least on e  ye a r p r io r  to the su it: the c la im  o f  
nu isance is based upon  chang ing  lo ca l la n d  
uses and  does not arise  from  e ithe r n eg li­
gence o r  im p rop e r o p e ra tion  on the p a rt o f  
the  fa rm e r : and the a lleged  nuisance does 
not c on tr ib u te  e ithe r to  f lo od in g  o r  w a te r 
p o llu t io n .

A  m o re  sophisticated app roach  was in ­
c o rp o ra te d  in to Iow a 's  livestock feed lot 
nuisance law . T h e  pu rpose o f  this law  is to 
p ro v id e  specific p ro tec tion  fo r  feed lots 
fro m  nuisance suits b rough t by neighbors 
w h o  estab lish  them selves subsequent to the 
feed lot's estab lishm en t. Section 2 o f  the act 
reads:

“ In  a n y  nuisance ac tion  o r  p roceed ing  
against a feed lo t b rough t b y  o r  on  the 
b en e fit o f  a person whose date o f  ow ne r­

sh ip  o f  re a lty  is subsequent to t l]^ ^ t a b -  
lished  d a le  o f  op e ra tion  o f  t h a t ^ M lo t ,  
p ro o f  o f  com p liance  w ith  sections th ree (3 ) 
and  fo u r  (4 ) o f  this Act sha ll be an abso lu te 
defense, p rov id ed  that the cond itions o r  
c ircum stances a lleg ed  to constitu te a n u i­
sance a rc  subji.-ct to re g u la to ry  ju risd ic tion  
in acco rdance w ith  e ithe r section th ree (3 ) 
o r  fo u r  (4 ) o f  this A c t."

C om p lia n ce  w ith  the ap p ro p r ia te  sec­
tions o f  the act re la te  to the Iow a  D e p a rt ­
m ent o f  E n v iro nm en ta l Q u a lity 's  w a te r 
p o llu t io n  abatem en t p ro g ram  and re levan t 
lo c a l zon ing  o rd in ances , w here  they exist 
(6 ) .  In  this w ay  Iow a  seeks to  gua rantee 
th a t feed lots w ill be b rough t in to  c om p li­
ance w ith  o v e ra ll state en v ironm en ta l o b ­
jectives and  a p p ro p r ia te  lo ca l la n d  use con ­
t ro ls .

T h e  S tate o f  \y a sh in g ton ’s law  conta ins 
e lem ents o f  b oth  the s tanda rd  N o rth  C a ro ­
lin a  app roach  and  som e o f  the spec ific ity 
o f  the Iow a  la w . B u t u n lik e  a ll the o th e r 
r ig h t-to - fa rm  law s , W ash ing ton 's  law  seeks 
to  p reven t ru ra l la n d  subd iv isions th a t m ay 
trig g e r nu isance-like  disputes and actions.

U nde r the W ash ing ton  statute an y agricu 
tu ra l o p e ra to r w ho ''sells o r  has sold 
p o rtio n  o f  that land  contiguous to a fan  
fo r  residen tia l uses" fo rfe its  the right t 
q u a li fy  fo r  p ro tec tion  under the law . A 
though the log ic  o f  p reven ting  fa rm e 
from  con tribu tin g  to the p rob lem  th rouc 
the creation  o f  new  lots appears self-ev 
d en t, no o th e r ju risd ic tion  has enacte 
such a p rov is ion .

The matter of scope
A va rie ty  o f  fa rm in g  and fa rm -re la te  

opera tion s a re  covered  under the right-tc 
fa rm  statutes. In  some cases, " fa rm s"  rc 
ceive p ro tec tion . In  others, “ ag ricu ltu ra  
ope ra tion s" a re  cove red . Some law s protec 
fo od  processing and re la ted  comm ercia 
en terp rises . M ost o f  the law s requ ire  tha 
p ro tected  ag ric u ltu ra l opera tion s predat< 
com peting  la n d  uses, though a m a jo rit ; 
spec ify o n ly  a m in im um  o f  on e -yea r p rio  
op e ra tio n . N e a r ly  a l l note tha t app rop ria ti 
state and  fed e ra l law s, such as environ  
m enta l regu la tion s , cannot be supersedec 
even though lo c a l o rd inances tha t a re  con­
t ra ry  to ag ric u ltu re  a re  n u llif ie d .

W h i le  fa rm s and  re la ted  opera tions re ­
ce ive p ro tec tion  unde r these statutes, the 
law s a lm ost u n ifo rm ly  req u ire  that the 
fa rm s and re la ted  opera tions be managed 
p ro p e r ly . T h e  m ost com m on  requirem ent 
is tha t fa rm s m a in ta in  “ good fa rm in g  p rac­
tices," though these a re  ra re ly  defined . 
Som e law s d o  not cove r fa rm  operations 
tha t p o llu te  o r  "change" w a te r conditions, 
a re  ru n  in a neg ligen t o r im p rop e r m anner, 
o r  th a t nega tive ly  a ffec t h ea lth  and safety 
standards.

Because m ost r ig h t-to -fa rm  law s are 
re la t iv e ly  n ew , few  have been tested in the 
cou rts . An exception is Connecticut's 
statu te , w h ich  w as held  v a lid  in  D e Capua 
v. C elia et al (7 , I J ) .  In  this case, the judge 
noted  th a t the “ p la in t i f f  cam e to the nu i­
sance" and  th a t “ the to ta l inconven ience ... 
is re la t iv e ly  sm a ll in  com parison  w ith the 
n a tu re  and cond ition ing  o f  defendents' op ­
e ra tion  as d a iry  fa rm e rs ."  M o reove r, be­
cause the fa rm  w as opera ted  " in  a p rope r 
m an n e r ,”  as spec ified  by an inspector fo r  
the state’s ag ric u ltu ra l d ep a rtm en t, the 
p la in t i f f  was “ n o t en titled  to  an  in junc­
tio n " o r  “ an o rd e r  fo r  m one ta ry  dam ages."

The matter of trespass
R igh t-to -fa rm  law s are  a im ed , in the 

m a in , to p rotect fa rm e rs against nuisance 
suits and  loca l o rd inances that w ou ld  make 
fa rm s nuisances because o f  changes in 
ne ighborhood  la n d  uses. A nother aspect o f 
the p ro b lem , that o f  trespass, has not been

-.- Characteristics of right-to-farm laws
w . . .  ' .S '" - F arm  Must - Must P reda te  Supe rcedes

Type o f A gricu ltu ra l '  P reda te  O ther .‘ . by 1 Y ea r L oca l 
S ta te  • O pera tion  P ro tected* •• Land U ses "'^M in im um  -^Ordinances *

A labam a 
A rizona 
Connec ticu t 
D e law are 
F lo rid a
G eorg ia  
Idaho 
Illin o is  
Ind iana 
Ken tucky
M aryland 
M assachu se tts  
M ichigan 
M ississ ipp i 
M issouri
New H am psh ire 
New Je rse y  
New M exico
New Y ork  ^ a g r ic u ltu ra l 
N orth  C a ro lin a
North  Dakota 
O k lahom a 
O regon  
Rhode Is land  
Sou th  C a ro lin a
T ennessee  
Verm ont 
V irg in ia 
W ash ing ton  
W iscon s in
'N o te : Agricu ltura l op e ra tion s  inc lude farm ing, p ro c e s s in g /a n d  a ll m anner o f V :- !*  
ag ricu ltu ra lly  re la ted  en te rp rises : ag ricu ltu ra l ac tiv ities appea r to  be m ore farm - 
re la ted  and le s s  fo od  Industry-oriented . •, — •• . «». •_*. . r-£2-s« -.
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' Conditions not p ro o fe d  under right-to-farm laws.
■ -W a te r P o llu tion

N eg ligent Im p rope r o r Changed A ffec ts  to 
S ta te________ M anagem ent M anagem ent Cond ition  H ea lth /Sa fe ty

A lab am a X . J. X X • • . •
A rizona • ' ' - X  •' ■ ■  . >_■ . . . .  • ' • • ' ' s. v -* X •••" '• .•
C onnec ticu t X * ■ ’ •
D e law are  X X '  . ' ■
F lo rid a  ' • • X
G eo rg ia  . /  -
Idaho “  X /  X * X
Illin o is  X /  X X
Ind iana . . / „ • • •
K en tucky X ( . ■ X X .*• • .. • *•_ V
M ary land  - -  - J. '• V ; ' :  i-'j
M a ssachu se tts  • — ,« . , ’ • • v  -"V- ' 7
M ichigan . •- / ' • ’ : . -  -j. \
M iss iss ipp i ‘ - : ‘ . y : ' , '
M issou ri • X X ■■■>:■■■ X • :v .:- .•••■
New H am psh ire  ‘ X X  \  .- ' . '\V ‘ XNew Je rse y  • • • -»m> . j s - . . - - ; . ; ’i|
New M exico . X .
New Y o rk  . '•
N orth  C a ro lin a  X • • X • • tVX
North  D ako ta  
O k lahom a 
O regon  
R hode  Is lan d  
S ou th  C a ro lin a
T enn esse e  
Verm ont 
V irg in ia 
W ash in g ton  
W isc on s in

adequ a te ly  d ea lt  w ith  in the context o f  
these law s . H is to r ic a lly , trespass requ ires a 
physica l in v as ion  o f  p ro p e rty . In  recent 
decades, h ow e v e r, at least 10 ju risd ic tion s 
have  rende red  judgm en ts tha t acco rd  dust, 
noise, and  o d o rs— tra d it io n a l nuisance ex­
te rn a lit ie s— trespass status. As on e  com ­
m en ta to r no ted  o f  O regon 's r ig h t-to - fa rm  
law , “ W ith o u t  p ro tec tion  against trespass, 
the r ig h t- to - fa rm  is v i r tu a lly  ine ffec tive ”  
(20).

An evaluation
W h a t , th e n , a re  w e to m ake  o f  rig h t-to - 

fa rm  law s?  F irs t , r ig h t-to - fa rm  law s are 
p o p u la r  w ith  state leg is la tu res and  the 
a g r ic u ltu ra l c om m un ity . E ven  g ran ting  
the newness o f  these law s , it is su rp rising  
tha t so few  cou rt tests have arisen  as a  re ­
su lt o f  th e ir p rom u lg a t io n . T h is  m ay sug­
gest tha t such law s a re  long  on  rh e to ric  and 
sh o rt on  im pact and  d e liv e ry . Perhaps fu r ­
th e r cou rt tests a re  needed (4 ) .

Second , w hereas most po lic ies in  the 
past w e re  d irec ted  tow a rd  the so lu tion  o f  
c e rta in  basic la n d  use issues and p rob lem s, 
r ig h t-to - fa rrn  law s respond to site-specific 
concerns and  p a rt ic u la r a g ric u ltu ra l p rac­
tices.

T h ird , r ig h t-to - fa rm  law s tend to ign o re  
the c o n tem p o ra ry  p ractice o f  nuisance 
la w . C ou rt-in sp ired  rem edies a re  se ldom  
e ith e r/o r judgm en ts . In s tead , they o ften  
fo rce  the nuisance g enera to r to  use techno­
log ic a l m itig a tion  techniques to  reduce o r  
e lim in a te  ex terna lities so tha t both  parties 
can  c a rry  on  th e ir activ ities w ith  a  m in i­
m um  o f  econom ic and spa tia l d is rup tion . 
I f  w e fo l lo w  the p ractice estab lished b y  the 
n onpo in t p o llu t io n  p rog ram  o f  the U .S . 
D e p a rtm en t o f  A g ricu ltu re , this is ve ry  
lik e ly  to  m ean tha t the costs o f  m itig a tion  
must be abso rbed  ov e rw h e lm in g ly  by 
fa rm e rs . T h is  in v a r ia b ly  raises a  n um be r o f  
im p o rtan t eq u ity  questions, especia lly  
g iven the dub ious n atu re  o f  the types o f  
nuisances in v o lv e d .

F o u rth , an  eva lu a tion  o f  r ig h t-to - fa rm  
law s indicates that m any o f  these leg a l in ­
strum ents use vague te rm in o log y , a re  am ­
biguous, and  m ay  be open to due-process 
cha llenges. A nd , as E d  T hom pson  o f  the 
A m erican  F a rm la n d  T rust has noted , “ c re ­
a tive  lega l d ra ftsm ansh ip  b y  coun ty  and 
tow nsh ip  comm issions m igh t v t . y  easily 
resu lt in  loca l ord inances w h ich  are  e n tire ­
ly  consistent w ith  'rig h t-to -fa rm ' law s, bu t 
w h ich  s ign ific an tly  restrict a g r ic u ltu ra l o p ­
e ra tion s" (9).

For all t'neir weaknesses, however, right- 
to-farm laws represent an attempt to deal 
with some of the problems associated with 
changing land use and community values 
brought about, in part, by the “counter- 
stream" or return migration to rural areas 
(2). Perhaps not unlike the restoration of 
some urban neighborhoods, there is more 
than a trace of class conflict involved in 
what may be seen as “ the gentrification of 
the countryside." Certainly this phenom­
ena can be observed in a number of local 
ordinances and plans that erect barriers 
against the siting of mobile homes and mo­
bile home parks in many rural regions of 
the country (5). If  nothing else, right-to- 
farm laws attempt to educate a public long 
separated from the processes of food pro­
duction.

Perhaps the best so lu tion  to these p ro b ­
lem s was suggested by N oe l P e rr in  in  his 
essay “ T h e  R u ra l Im m ig ra t io n  L a w ."  "T h e  
so lu tio n " to  the p rob lem s o f  newcom ers 
w ith  new  va lues w h o  seek to change ru ra l 
areas is “ a good , th o rough  im m ig ra tion  
law . I t  w ou ld n ’ t a c tu a lly  keep D o n  and 
Sue ou t, it w ou ld  ju s t re q u ire  them  to  le a rn  
ru ra l va lues b e fo re  they w e re  a llow ed  to 
stay ”  (8 ) .  Som etim es tha t w h ich  is sa id  in 
jest m ay  be m o re  astute an d  ap p ro p ria te  
than  the law s o f  the la n d . In  term s o f  the 
rig h t to fa rm , this m ay  indeed p rove  to be 
the case.
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S T A T E  R I G H T  T O  F A R M  LAW,P
P r e p a r e d  b y  R i c h a r d  T a y l o r ,  S t a f f  A t t o r n e y ,  

G e n e r a l  C o u n s e l ’s O f f i c e

a n d

S h e p  Q u a t e ,  A s s o c i a t e  D i r e c t o r ,  N E R  D i v i s i o n  
A m e r i c a n  F a r m  B u r e a u  F e d e r a t i o n  

S e p t e m b e r  1, 1 9 8 1

A s  u r b a n  a r e a s  g r o w  a n d  e x p a n d  i n t o  a g r i c u l t u r a l  a r e a s ,  c i t y  
d w e l l e r s  o f t e n  f i n d  t h e  o d o r s ,  d u s t ,  n o i s e ,  a n d  o t h e r  i n c i d e n t s  o f  a n  
a g r i c u l t u r a l  o p e r a t i o n ,  t o  b e  o b j e c t i o n a b l e .  T h e s e  o b j e c t i o n s  o f t e n  
r e s u l t  in l a w s u i t s  a g a i n s t  t h e  f a r m e r - n e i g h b o r ,  c l a i m i n g  t h a t  t h e  
o p e r a t i o n s  o f  t h e  f a r m  c o n s t i t u t e  a n u i s a n c e .

T h e s e  l a w  s u i t s  a r e  v e r y  e x p e n s i v e  to d e f e n d ,  t i m e  c o n s u m i n g ,  a n d  
a r e  a g r e a t  s o u r c e  o f  a g g r a v a t i o n  a n d  f r u s t r a t i o n  to t h e  f a r m e r ,  e v e n  
i f  h e  is s u c c e s s f u l  i n  d e f e n d i n g  s u c h  a c t i o n s .  I n  a n  e f f o r t  to r e d u c e  
•the l o s s  o f  a g r i c u l t u r a l  r e s o u r c e s  as a r e s u l t  of t h e s e  l a w s u i t s ,  m a n y  
s t a t e s  h a v e  p a s s e d  " r i g h t  t o  f a r m "  l a w s ,  w h i c h  l i m i t  t h e  c i r c u m s t a n c e s  
under, w h i c h  a g r i c u l t u r a l  o p e r a t i o n s  m a y  b e  d e e m e d  to b e  a n u i s a n c e .  
T h e s e  " r i g h t  to f a r m "  l a w s  s e e m  to  b e  o f  f o u r  t y p e s .

A. T h e  m o s t  p o p u l a r  t y p e  o f  s t a t u t e  p r o v i d e s  t h a t  a c o u r t  c a n n o t  
d e c l a r e  a f a r m i n g  o p e r a t i o n  a n u i s a n c e  if it f i n d s  t h e  f o l l o w i n g :

1) t h a t  t h e  a g r i c u l t u r a l  o p e r a t i o n  d i d  n o t  c o n s t i t u t e  a n u i s a n c e  

a t  the t i m e  it b e g a n ;

2) th a t  t h e  o n l y  b a s i s  f o r  t h e  n u i s a n c e  c l a i m  is t h a t  c o n d i t i o n s  
h a v e  c h a n g e d  i n  t h e  l o c a l i t y  w h e r e  t h e  f a r m  is l o c a t e d ;

3) t h a t  t h e  a g r i c u l t u r a l  o p e r a t i o n  h a d  b e e n  i n  o p e r a t i o n  for at 
l e a s t  o n e  y e a r  p r i o r  t o  t h e  f i l i n g  of t h e  l a w s u i t ;

a t ^ t h e ^ a l T e g e d  n u i s a n c e d i t T l i o T f x p m  n e g l i g e n t  C o n ­

or i m p r o p e r  o p e r a t i o n  o f  t h e  ag

at t h e  a l l e g e d  n u i s a n c e  d o e s  no

is typer o f  l e g i s l a L i u n  "h a s b e e n  “p a s s e d  in t h e  f o l l o w i n g  s t a t e s :

A l a b a m a

A r k a n s a s

I l l i n o i s
I n d i a n a

K e n t u c k y
M a i n e

D e l a w a r e
F l o r i d a
G e o r g i a
I d a h o

C o n n e a t i c u t

M a r y l a n d  

M i s s i s s i p p i  

M i c h i g a n  
N o r t h  C a r o l i n a  
N o r t h  D a k o t a  
N e w  H a m p s h i r e  

N e w  Y o r k  

O r e g o n
S o u t h  C a r o l i n a  

T e x a s  
V i r g i n i a  

U t a h
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B. T h e  s e c o n d  t y p e  o f  " r i g h t  to f a r m "  s t a t u t e  p r o v i d e s  t h a t  a g r i ­
c u l t u r a l  a c t i v i t i e s  if, (l) c o n d u c t e d  c o n s i s t e n t l y  w i t h  g o o d  a g r i ­
c u l t u r a l  p r a c t i c e s  a n d ,  (2) e s t a b l i s h e d  p r i o r  to t h e  s u r r o u n d i n g  ( /  
n o n - a g r i c u l t u r a l  a c t i v i t i e s ,  a r e  p r e s u m e d  to b e  r e a s o n a b l e  a n d  t h e r e ­
f o r e  n o t  a n u i s a n c e ,  u n l e s s  t h e  a c t i v i t y  has a s u b s t a n t i a l  a d v e r s e  
e f f e c t  o n  t h e  p u b l i c  h e a l t h  a n d  s a f e t y .

I f  t h e  a c t i v i t y  c o n f o r m s  w i t h  f e d e r a l ,  s t a t e  a n d  l o c a l  l a w s  a n d  
r e g u l a t i o n s ,  i t  is p r e s u m e d  t o  b e  g o o d  a g r i c u l t u r a l  p r a c t i c e  a n d  n o t  
a d v e r s e l y  a f f e c t i n g  t h e  p u b l i c  h e a l t h  a n d  s a f e t y .

T h e  m a i n  d i f f e r e n c e  b e t w e e n  t h i s  t y p e  of  s t a t u t e  a n d  t h e  t y p e  
d e s c r i b e d  in " T y p e  A "  a b o v e ,  is t h a t  t h i s  t y p e  m e r e l y  r a i s e s  a p r e ­
s u m p t i o n  o f  r e a s o n a b l e n e s s  as  to a g r i c u l t u r a l  a c t i v i t y  w h e n  c e r t a i n  
c i r c u m s t a n c e s  e x i s t .  I n  m o s t  s t a t e s ,  t h i s  p r e s u m p t i o n  o f  r e a s o n a b l e ­
n e s s  is r e b u t t a b l e .

H o w e v e r ,  t h e  d i f f e r e n c e  b e t w e e n  s t a t u t e  t y p e  A  a n d  t y p e  B is m o r e  
o n e  o f  f o r m  t h a n  o f  s u b s t a n c e .  If t h e  f a c t o r s  t h a t  g i v e  r i s e  to t h e  
p r e s u m p t i o n  a r e  p r e s e n t ,  ( t h a t  is, (1) t h e  a c t i v i t y  c o n f o r m s  to 
f e d e r a l ,  s t a t e  a n d  l o c a l  r e g u l a t i o n s  and, (2) t h e  a c t i v i t y  is p r i o r  
i n  t i m e ) ,  it w o u l d  b e  v e r y  d i f f i c u l t  to e s t a b l i s h  a n u i s a n c e .

T h i s  t y p e  o f  l e g i s l a t i o n  h a s  b e e n  p a s s e d  i n  t h e  f o l l o w i n g  s t a t e s .

A r i z o n a

O k l a h o m a
V e r m o n t
W a s h i n g t o n  ( p r e s u m p t i o n  is c o n c l u s i v e )

T h e  s t a t e  o f  W a s h i n g t o n  a m e n d e d  t h e i r  R i g h t - t o - F a r m  l a w  in 1 9 8 1  to 
p r o t e c t  a g a i n s t  g o v e r n m e n t  o v e r - r e g u l a t i o n .

T h e i r  l e g i s l a t i v e  f i n d i n g s  r e a d :

" N e w  S e c t i o n .  S e c .  29. T h e  l e g i s l a t u r e  f i n d s  t h a t  a g r i c u l t u r a l  
l a n d  is e s s e n t i a l  to p r o v i d i n g  c i t i z e n s  w i t h  f o o d  a n d  f i b e r  a n d  to 
i n s u r i n g  a e s t h e t i c  v a l u e s  t h r o u g h  t h e  p r e s e r v a t i o n  of o p e n  s p a c e s  
i n  o u r  state,. T h e  l e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  g o v e r n m e n t  r e g u ­
l a t i o n s  c a n  c a u s e  a g r i c u l t u r a l  l a n d  to b e  c o n v e r t e d  to n o n a g r i -  

c u l t u r a l  u s e s .  T h e  l e g i s l a t u r e  i n t e n d s  t h a t  a g r i c u l t u r a l  a c t i v i t y  
c o n s i s t e n t  w i t h  g o o d  p r a c t i c e s  be  p r o t e c t e d  f r o m  g o v e r n m e n t  o v e r ­
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t h e  c o m p l a i n a n t  a c q u i r e d  h i s  p r o p e r t y .  I

T h i s  a p p r o a c h  p r o t e c t s  a c t i v i t i e s  of f e e d l o t s ,  d a i r y  f a r m s  a n d  
e g g  p r o d u c t i o n  h o u s e s  t h a t  a r e  c o m p l y i n g  w i t h  f e d e r a l  a n d  s t a t e  r e g u ­

l a t i o n s  f r o m  p r i v a t e  n u i s a n c e  s u i t s .  T h i s  a p p r o a c h  p l a c e s  the c o n t r o l  

o v e r  t h e s e  a c t i v i t i e s  in t h e  h a n d s  o f  the s t a t e  d e p a r t m e n t s  o f  h e a l t h .
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* CHAPTER 5

INCENTIVES: RIGHT-TO-FARM
LEGISLATION*

/. INTRODUCTION
There is a basic incompatibility between many 

types o f agricultural activity and residential use. 
As city people begin to move into rural areas, 
they object to the smells, noises, dust, pesticides, 
and other by-products o f operating a modern 
farm. These complaints can take several forms. 
A landowner may sue the farmer, claiming that 
his farm operations are a nuisance. He may try to 
persuade the local government to pass an or­
dinance limiting various farm activities. He may 
report the farmer to a county or state agency that 
is responsible for enforcing air or water pollution 
control laws for the purpose o f getting an order 
to end the offending farm practices.

Farmers find that defending themselves 
against such actions can be expensive, time- 
consuming and aggravating, even if they are 
successful. They have turned with increasing fre­
quency to their state-legislators fo r protection. 
The laws that have been passed in response have 
been called “ right-to-farm ”  laws. They 
recognize that just as new residents in a rapidly 
urbanizing area should be protected against the 
unhcalthful and offensive odors o f a nuisance, 
such as a large feedlot, that has become “ a right 
thing in the wrong place—like a pig in the parlor, 
instead o f the barn,” 1 so too must farmers in 
agricultural areas be protected against legal ac­
tions by their neighbors and local governments 
arising from the fact that homes have been built 
in the wrong places—so that parlors open out on 
pigpens.
II. PURPOSES AND CHARACTERISTICS 
OF RIGHT- TO-FA RM LEGISLA TION

At least seventeen states, listed in Table 5-1, 
have adopted some form o f right-to-farm legisla­
tion.3 They fall into four major groups, each o f 
which is based to a greater or lesser extent on a 
different prototype.

A. Laws Based on New York’s Statute
New York’ s law was enacted in 1971 and has 

served as a model for the Illinois, Oregon,

Virginia, and the Twin Cities Metropolitan Area 
legislation. It provides:

No local government shall exercise any o f its 
powers to enact local laws or ordinances 
within an agricultural district in a manner 
which would unreasonably restrict o r regulate 
farm structures or farming practices in con­
travention o f the purposes o f the act unless 
such restrictions or regulations bear a direct 
relationship to the public health or safety.
As reported in Chapter 4, little explicit use has 

been made o f the law, and there have not been 
any judicial interpretations o f its language. 
Regulations that restrict farm structures and 
practices in support o f the purposes o f the act arc 
permitted, as are regulations o f lot size, subdivi­
sion, and partitioning that do not restrict farm 
structures or practices. Regulations that bear a 
direct relationship to the public health or safety 
are permitted by the law even though they 
unreasonably restrict farm structures and prac­
tices in contravention to the purposes o f the act. 
(However, it is not clear how a local regulation 
could be constitutional if it regulates farm struc­
tures and practices in an unreasonable way.) 
Only regulations that protect the public morals 
or general welfare, such as certain provisions o f 
zoning ordinances, are curtailed by the law, and 
even then are permissible if the restrictions they 
impose on farming are reasonable. This is specif­
ically recognized in Virginia’s legislation. It is 
not clear exactly how a farmer would avail 
himself o f the protections provided by the act. 
Presumably, he could use it in a political way to 
persuade his local government not to adopt 
restrictive regulations. I f  he were unsuccessful in 
doing so, he might be able cither to bring a 
declaratory judgment action to have the resulting 
ordinance declared invalid, ' > ’o use the law as a 
legal defense should the local government seek to 
enforce the ordinance against him. In such an 
event the judge would have to address the central 
and most difficult question presented by the act: 
How will the balance be struck between, on the 
one Jjand , the extent to which the ordinance 
restricts a farming operation in contravention o f 
the purposes o f the agricultural districting law

• Ttic principal author o f tins chapter seas John C. Keene.
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T A B L E  5-1
STATES W IT H  R IG H T -TO -FA RM  LAW S**

Laws Protecting Against Local Government 
Regulations
Alabama (19S0)
Delaware (I9S0 )
Illinois* (1979)
Kentucky (19S0)
Louisiana (1978)
Maryland* (1977)
Minnesota (Twin Cities)* (1980)

New York* (1971) 
N orth  Carolina (1979) 
O regon (1973) 
Tennessee (1979) 
Virginia* (1977)

Laws Protecting Against State Regulations 
Tennessee (1979) O regon* (1973)

Laws Protecting Against Private Nuisance Lawsuits
Mississippi (1980) 
N o rth  Carolina (1979) 
Oklahom a (1980) 
Tennessee (1979) 
Washington (1979)

Alabama (1980) 
Delaware (1980) 
F lorida (1979) 
Georgia (1980) 
Kentucky (1980)
Louisiana (1978)

* The statute applies on ly in agricultural districts o r , in the case 
o f  Oregon, in exclusive farm use zones.
*• Some slates provide more than one form  o f  protection.

and, on the other, the degree to which the or­
dinance protects the public’s health and safety? 
The statute gives no guidance to assist in this 
delicate balancing process.

Oregon’s law does not extend its protections to 
farm practices that generate odor, dust, or other 
materials that interfere with the use o f lands out­
side the exclusive farm use zone. It also contains 
a specific disclaimer o f any intent to limit the 
powers o f all levels o f  government to protect the 
public’s health, safety, and welfare.

B. Laws Based on North Carolina's Statute
North Carolina’s right-to-farm law takes a dif­

ferent approach in that it seeks to modify tradi­
tional principles o f the common law o f nuisance. 
Some or all o f its provisions have been adopted 
by Alabama, Delaware, Florida, Georgia, and 
Kentucky and Louisiana. The law provides as 
follows:

Section 106-700. It is the declared policy o f the 
State to conserve and protect and encourage 
the development and improvement o f its 
agricukural land fo r the production o f food

and other agricultural products. When non- 
agricultural land uses extend into agricultural 
areas, agricultural operations often become 
the subject o f nuisance suits. As a result, 
agricultural operations are sometimes forced 
to cease operations. Many others are 
discouraged from making investments in farm 
improvements. It is the purpose o f this Article 
to reduce the loss to the State o f its agricultural 
resources by limiting the circumstances under 
which agricultural operations may be deemed 
to be a nuisance.
Section 106-701. (a) No agricultural operation 
or any o f its appurtenances shall be or become 
a nuisance, private or public, by any changed 
conditions in or about the locality thereof after 
the same has been in operation for more than 
one year, when such operation was not a nui­
sance at the time the operation began; pro­
vided, that the provisions o f this subsection 
shall not apply whenever a nuisance results 
from the negligent or improper operation o f 
any such agricultural operation o r its 
appurtenances.

(b) For the purposes o f this Article, “ agri­
cultural operation’ ’ includes, without limita­
tion, any facility fo r the production fo r com­
mercial purposes o f crops, livestock, poultry, 
livestock products, or poultry products.

(c) The provisions o f subsection (a) shall 
not affect or defeat the right o f any person, 
firm, or corporation to recover damages for 
any injuries or damages sustained by them on 
account o f any pollution o f, or change in con­
dition of, the waters o f any stream or on the 
account o f any overflow o f lands o f any such 
person, firm, or corporation.

’(d) Any and all ordinances o f any unit o f 
local government now in effect or hereafter 
adopted that would make the operation o f any 
such agricultural operation or its appurte­
nances a nuisance or providing for abatement 
thereof as a nuisance in the circumstance set 
forth in this section are and shall be null and 
void; provided, however, that the provisions 
o f this subsection shall not apply whenever a 
nuisance results from the negligent or im­
proper operation o f any such agricultural 
operation or any o f its appurtenances. Pro-
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vided further, that the provisions shall not ap­
ply whenever a nuisance results from an agri­
cultural operation located within the corporate 
limits o f  any city at the time o f enactment 
hereof.

(e) This section shall not be construed to 
invalidate any contracts heretofore made but 
insofar as contracts are concerned, it is only 
applicable to contracts and agreements to be 
made in the future.
In order to understand the North Carolina 

approach, it is necessary to know some rudimen­
tary facts about the common law o f nuisance.

Nuisance law has been recognized as a con­
fused and confusing area o f the law. Still, it is 
possible to set out some general principles that 
are widely accepted.1 First, it is necessary to 
distinguish between private nuisance and public 
nuisance. Private nuisance law protects a prop­
erty owner’s right to the use and enjoyment o f 
his land and gives him remedies against someone 
who interferes improperly with that right. Public 
nuisance is a crime and involves actions which 
cause injury to the public on a whole, such as 
serious air pollution, the storage o f  explosives in 
a city, and so fo rth .4 Some acts that are private 
nuisances may affect so many people that they 
also constitute public nuisances. Even though 
they have the same name, private and public nui­
sances rest on distinctly different legal theories.

In determining whether one activity so inter­
feres with another person’s activities and enjoy­
ment o f his land that it constitutes a private 
nuisance, a court will determine whether its utility 
is outweighed by the gravity o f  the harm it causes. 
In doing so, the court will consider all the cir­
cumstances, including the u.. ’ and character
o f  the surroundings, the nature o ' both activities 
and the manner in which they are conducted, the 
value to the community o f both activities, the 
actor’s ability to reduce the harm, and the extent 
to which the actor would be damaged by an in­
junction and the landowner damaged by the 
failure to enjoin. The court can also consider 
priority o f use.5 Whether or not the person caus­
ing the alleged nuisance was there first is only one 
o f many considerations that must be weighed. 
Courts have had to decide whether an activity that 
was creating significant air pollution or otherwise

interfering with the enjoyment o f nearby land wa* 
to be insulated from liability simply because it was 
there first or whether, even though at one time H 
affected few people because o f its remoteness, it 
should now be deemed a nuisance because the 
growth o f an urban area has brought new homes 
into its vicinity whose owners are being injured by 
its operations.

The North Carolina right-to-farm law and its 
progeny attempt to elevate the principle o f first- 
in-time, first-in-right to a position o f pre­
eminence in the law o f nuisance as it affects 
agricultural operations.* The law provides that a 
court cannot declare a farming operation a 
nuisance if it finds the following:

J. The agricultural operation was not a nui­
sance at the time it began,

2. The only basis fo r the claim that it is a 
nuisance is that conditions have changed in or 
about the locality where the farm is located,

3. The agricultural operation had been in 
operation for at least one year before the lawsuit 
was brought,

4. The alleged nuisance did not result from 
negligent or improper operation o f  the agricul­
tural activity, and

5. The alleged nuisance does not involve water 
pollution or flooding.
It should be noted that the law applies both to 
farmers and to producers o f  livestock and 
poultry products, such as slaughterhouses.

This law presents several questions to which 
there are currently no authoritative answers 
because o f the lack o f judicial interpretation. 
First, we should be clear as to the central 
objective and effect o f  this law and its 
progeny: to make it possible fo r certain farms 
and food-processing industries that would other­
wise be declared to be nuisances because com­
munities have grown up around them, to con­
tinue their nuisance-producing activities without 
interference.

Second, there are several questions arising out 
o f the first requirement above: who has the 
burden o f proving that the farm operation was 
not a nuisance at the time it began, the neighbor 
or the farmer? How will he provide it if the 
operation started ten, twenty, or more years ago? 
What legal principles will govern, those in effect
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' at the time o f commencemen^p the farm opera­
tion, or those in effect now?

Third, it can be assumed that plaintiffs’ law­
yers will allege that the agricultural activity is a 
nuisance for reasons other than changed condi­
tions in tbs *oca!'*v. T-»>r instance, ’t* hn.v'a
it started, they will attempt to demonstrate that 
the operation is using different farming techni­
ques, different fertilizers, pesticides, and her­
bicides, and generally that its technology has 
evolved over the years so that it is now a nuisance 
without regard to changed conditions nearby. 
Tlius, much o f the protection hoped for will be 
lost. .

Fourth, the statute provides neighbors with a 
one-year period after the commencement o f a 
farming operation within which to attempt to 
have it declared a nuisance. The statute does not 
make it clear, however, whether this same right 
would be available in the event that a farmer 
adopts drastically different farming techniques 
that produce a lot more noise, dust, or other 
environmental pollution. I f  this right is not avail­
able, then the statute exposes neighbors to 
serious health risks; if it is available, the law may 
have the effect o f restricting the ability o f 
farmers to improve their farming techniques, 
and in any case, presents the issue o f how much 
change is necessary before the farmer loses the 
protection accorded by the law.

Fifth, the North Carolina statute and some o f 
its progeny withhold their protections from agri­
cultural operations that cause injury to others 
because o f “ negligent”  (Kentucky) or “ negligent 
or improper”  (North Carolina, Alabama) con­
duct. Negligence is a different type o f wrong 
from nuisance and has a completely different 
legal basis from the one on which nuisance is 
based, although certain acts may result in liabil­
ity for both negligence and nuisance. To put it 
simply, one person can recover damage from 
another for injuries resulting from negligence if 
he can prove that the other did not act as a 
reasonable person would have under all the cir­
cumstances. The main part o f the statute con­
cerns only nuisance liability and does not attempt 
to limit liability for damages caused by negli­
gence, so the language concerning negligence is

superfluous.Wrthermore, it is not clear what the 
legislators meant by “ improper.”  The word has 
no established legal meaning and could cover afl 
kinds o f morally reprehensible actions. Thus, for 
example, if pesticides were causing a neighbor’ s . 
frm jlv to b* u *»

i IO I i i  - . . . . .  . . . .  . . . wOl i i u
not prove negligence. In fact, maintaining a 
nuisance is a good example o f “ improper”  
activity which is not negligent.

Finally, the law extends its protection to agri­
cultural operations even after the land on which 
they operate has been annexed by a city, if the 
annexation takes places after the effective date o f 
the act. The legislature made the judgment that 
even if the land around an agricultural operation 
becomes so urbanized that it is politically desir­
able to incorporate it into a city, the protection 
against municipal regulations based on change o f 
conditions should continue. Such a long-term, 
universal protection for nuisance-like activities 
seems not to take into account the varying condi­
tions which will be found across a state.

C. Tennessee’s Statute
Tennessee’s right-to-farm law is itself derived 

from feedlot laws that have been enacted in 
states such as Wyoming and Iowa. It recognizes 
that air, water, and noise pollution are now 
governed by complex sets o f  federal and state 
regulations, as a result o f the enactment o f laws 
such as the federal Clean Air Act, Clean Water 
Act, the Resources Conservation and Recovery 
Act, and their state counterparts. The Tennessee 
statute applies only to feedlots, dairy farms, and 
egg production houses — agricultural activities 
that are important to its economy and can gener­
ate serious concentrated air and water pollution.
It provides that any such activity that is subject 
to the regulatory jurisdiction o f the state depart­
ment o f health is insulated against liability for 
private nuisance i f  the activity is in compliance 
with state regulations and if the agricultural ac­
tivity started operations before the complaining 
neighbor bought or started using his property. I f  
the operations are expanded, the original activity 
maintains its priority date and the new activity 
receives a priority date as o f the time it was 
estalT.sihed.
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The statute also provides limited exemptions 
from state environmental regulations and local 
zoning and farm nuisance regulations. Feedlots, 
dairy farms, and egg production houses must 
c cm ly  first with ’■emulations and standards ap­
plicable under a permit from the National ro iiu- 
tant Discharge Elimination System created by the 
federal Clean Water Act, second, with regula­
tions o f the state Health Department and local 
governments that were in effect on April 12, 
1979, the effective date o f the act, and third, with 
any such regulations that take effect before the 
agricultural activity is established. The activities 
are exempt from rules and regulations that are 
passed after the effective date o f the law and 
the date they began operation. The protected 
agricultural activities are also exempted from 
post-1979 zoning and anti-nuisance regulations 
that become applicable to them because a city 
has annexed the land on which they are 
conducted.

Tennessee’s approach recognizes that effec­
tive control over certain types o f agricultural 
pollution rests in the hands o f the state Depart­
ment o f Health. On the one hand it applies a 
limited First-in-time, first-in-right principle that 
protects certain activities from changed state 
regulations. The only issue that this seems to 
raise is whether the state can permit certain types 
o f pollution that federal laws prohibit. On the 
other hand, the statute protects agricultural ac­
tivities that are complying with state rules from 
most private nuisance suits and hostile local 
regulations. The law incorporates by reference 
the detailed environmental standards established 
by the Department o f Health. Operators o f the 
designated agricultural activities must meet them 
in order to avoid nuisance liability and local 
regulation.

D. Laws Based on Washington’s Statute
The laws o f Washington and Oklahoma 

provide:
Agricultural activities conducted on farmland, 
if consistent with good agricultural practices 
and established prior to surrounding non- 
agricultural activities, are [conclusively, in 
Washington] presumed to be reasonable and 
do not constitute a nuisance unless the activity

has a substantial adverse effect on the public 
health and safety.
I f  that activity is undertaken in conformity
with federal, state, and local laws and regula-
practice and not adversely affecting the public
health and safety.
This approach incorporates by reference all 

the relevant federal, state, and local standards 
and insulates farm activities that are meeting 
them from nuisance liability to property owners 
who buy land or begin activity after the start o f 
the agricultural activity. Obviously, an operation 
that was not would be exposed to administrative 
action as well. It does not attempt to deal with 
overly restrictive local ordinances. Even though 
federal and state environmental protection laws 
have largely supplanted local regulation and es­
tablished minimum water and air quality stand­
ards, it is still possible that local governments 
may have t'ie power to set standards that could 
have a serious impact on agricultural activities 
without providing commensurate protection o f 
the public health and safety. This possibility 
should be addressed in right-to-farm legislation.

E. Other Approaches
Some states, such as California, have not 

attempted to create a right to farm but have 
simply exempted certain types o f agricultural ac­
tivities, such as burning, aerial spraying, and the 
use o f pesticides, from certain requirements o f 
their air pollution control laws." Mississippi’ s 
law provides only that an agricultural operation 
that has been in existence for a year is immune 
from liability fo r public or private nuisance if 
the conditions alleged to constitute a nuisance 
have existed substantially unchanged since the 
date the operation started. Expansions are enti­
tled to their own priority date, as is the case in 
Tennessee.

In a recent proposal for a program for farm­
land retention in New Jersey,9 it was suggested 
that the state should develop specifications o f 
acceptable farm management practice that would 
both tell farmers what they could do without ex­
posing themselves to liability for environmental 
pollution or nuisance, and at the same time pro­
tect the healih and safety o f the state’s residents.

102



The proposal stressed that o f the following 
activities should be covered by right-to-farm 
legislation: growing crops and raising poultry 
and cattle; processing and marketing produce; 
applying fertilizers, pesticides and herbicides;

viOOuiuituj; Witi-jr ui.u son
conservation facilities; designing farm struc­
tures; using water; burning in the open; dis­
posing o f organic wastes on the farm; and pro­
viding supplies, processing facilities, and 
markets near farming areas. The report sug­
gested that a special, non-adversary arbitration 
process be established that would handle com­
plaints about farm nuisance.
III. EFFECTIVENESS 

There is, at the time o f writing, little evidence 
bearing on the effectiveness o f the various types 
o f right-to-farm legislation. This is at least partly 
true because much o f it has been enacted in the 
last year and a half. Serious questions o f a prac­
tical and legal nature arise concerning many o f 
the statutes. Much can be learned from the ex­
perience with feedlots, where the environmental 
problems are severe and the need for protection

against local regulation and nuisance suits is 
great. Tennessee’ s approach o f identifying a 
small number o f particularly onerous or 
nuisance-like activities and granting them limited, 
protections if they comply with state and federal 
environmental regulations has much to com­
mend it. It recognizes, as does New Jersey’s 
farmland retention proposal, that to protect 
farmers against unreasonable environmental 
regulations and lawsuits, while at the same time 
protecting the public’ s health and safety, re­
quires a cooperative public and private effort in­
volving careful data-gathering and analysis, and 
preparation o f a statement establishing balanced 
state level farm management practices. Condi­
tions will vary from state to state and from one 
part o f a state to another. Clearly it is not an ap­
propriate undertaking for a judge in a private 
nuisance suit to determine what best manage­
ment practices are and to balance the needs o f 
farmers against the needs o f the non-farm 
public. Farm organizations and agricultural ex­
tension programs must play an important role in 
developing the kinds o f protection that farmers 
are demanding.
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* In states marked with an asterisk, the statute 
applies only to land in agricultural districts or, in 
the case o f Oregon, in exclusive farm-use.

3. See William L. Prosser, The Law o f  Torts (St. 
Paul, Minn., West Pub. Co., 1971, 4th ed.) p. 
571.

4. Spur Industries. Inc. v. Dell E. Webb Devel­
opment C o ., 108 Ariz. 178, 494 P. 2d 700 (1972).
5. McQuade v. Tucson Tiller Apis., 25 Ariz. 
App. 312, 543 P. 2d 150 (1975). See a ls o / to -  
statement o f  Torts, 2d (St. Paul, Minn., Ameri­
can Law Inst. Publishers, 1979) Sections 821A 
-840E.
6. See Edward P. Thompson, "Right to Farm 
Laws E xam in ed .”  A g la n d s '  "xchange, 
Nov.-Dec., 19S0 (Washington, D .C .: National 
Association o f Counties Research Foundations)

for a thoughtful discussion o f  these laws.
7. The law is taken from the same model as 
statutes such as those o f Wyoming (W yo. Slat. 
Ann. ch. 39, Sections 11-39-101 to 11-39-104), 
and Iowa (Iowa Code Ann. Sections 172D.1 to 
I72D .4) that apply only to feedlots. They, in 
turn, build on older feedlot laws such as that c f 
Kansas (Kan. Stat. Ann. Section 47-1505) which 
provides that feedlots operated in compliance 
with the statute are deemed not to be nuisances. 
Parenthetically, the Attorney General o f Iowa 
gave an opinion that a proposed law placing 
limitations on maintaining nuisance actions 
against the operation o f feedlots was o f ques­
tionable constitutionality. Iowa Code Ann., Sec­
tion 172D.1, annotation (Supp. 1980)

8. Cal. Health and Safely Code, Section 
41704(b).
9. "Grassroots: An Agriculture Retention and 
Development Program fo r New Jersey,”  N.J. 
Departments o f Agriculture and Environmental 
Protection (1980).
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L O C A L  A G R I C U L T U R A L  A N D  F O R E S T A L  D I S T R I C T S :  A LAND 
P R E S E R V A T I O N  P R O G R A M  F O R  FAIRFAX C O U N T Y ,  VIRGINIA

by Janet 0 . Kilby*"
Most people can agree that fresh 

produce, clean air, woodlands, and 
wildlife are valuable to a quality 
environment. The desire to preserve 
these qualities in Fairfax County, 
Virginia, is what brought a large 
turnout to a public hearing by the 
County’s Board of Supervirors on an 
evening in April of 1980. Citizen 
after citizen, farmer after farmer, 
spoke of the farmland preservation 
benefits that would come to the 
County if the Board would adopt the 
land-use tax, an ordinance to give 
farm and forest owners an opportun­
ity to have their land valued for 
taxation at its farm and forest value 
rather than its fair market value. 
The Board did not act that night, but 
i: did ask the County’s planning 
staff to estimate what a land-use tax 
program would cost and review 
alternatives for preserving farm and 
threat land. From the effort that 
followed, the County formulated anu 
implemented an agricultural preser­
vation program suecifically suited to 
its needs. On May 9, 1983 , the 
County established, starting on June 
30, 1983. a special agricultural and 
fcres'tal -districts program that 
allows districts as small as 25 acres.

P R E S E R V A T IO N  T E C H N IQ U E S  
S T U D IE D

So that the reader may understand 
why Fairfax County came to focus 
upon agricultural and forestal dis­
tricts. a review of the County’s 1981 
study entitled ‘‘Preserving Agricul­
ture and Open Space in Fairfax 
County”  is needed. This study 
evaluated alternative land preserva-

beekinp to reconcile absence o f an 
iv - .v  '•! this ieanet : i r  the period March lft>3 
•.r..-i'u„". Decent t r  Ih r are notified that none 
\ . it c an tt jj tr...t u r . :v.' nth period. The 
r.-.T.: r sequence o  r.t.nues consecu tive ly .

t  f . e  Fenruary I;-*-, issue Feint: No. 62.
1‘o'icv ljv\«

r  r .  V A  jv‘
ter.; b runch . U n ite  ot 
_■ c .i.!!f. ot h titrrax.

tion techniques, and the Board of 
Supervisors used it in deciding what 
course Fairfax County should pur­
sue1. In addition to the land-use tax, 
the County staff studied agricultural 
and forestal districts, zoning, fee- 
simple acquisition, easement acqui­
sition, transfer of development 
rights, and transfer of development 
credits.

At the outset, attention focused on 
use-value taxation, popularly known 
as the land-use tax, since this 
technique was known to the public 
and allowed by state law, Chapter 15 
of Title 58, Article 1.1 of the C o d e  o f  

V i r g i n i a .  This law enables local 
governments to evaluate land for tax 
purposes in accordance with its use 
rather than its fair market value. 
Often, the result is a significant 
reduction in real estate taxes, and 
th>s is thought to assist the land­
owner in keeping his land in its 
existing agricultural, horticultural, 
forest, or open-space use by reducing 
his operating cost. Actually, the 
land-use tax should be considered 
more as a tax-deferral program than 
a tax-relief program because each 
landowner who changes his eligible 
land to a developed use must pay 
back a portion of the taxes frum 
which he was relieved.

The studv determined that if the 
County adopted a land-use tax 
ordinance the cost in the first fiscal 
year, 1983, would be as much as $1.1 
million for an ordinate applying 
only to agricultural and n^ticultural 
lands. S6.0 million for one applying 
only to forest lands, and S7.2'milhon 
for a program applying to all four 
uses including open space. However, 
cost was not the only concern. 
Reports from other urbanizing local­
ities in Virginia-' as well /is the 
agricultural preservation literature, 
particularly a report by the Council 
on Environmental Quality, U n t a x -  

i n g  O p e n  S p a c e , '  indicated that the 
implementation of a land-use tax

program alone, without any accom­
panying development controls, was 
not an effective land preservation 
technique. In addition, there was 
concern that the local comprehensive 
plan and zoning could not be 
considered in awarding the land-use 
tax under Article 1.1 of the C o d e ,  

thus allowing the program to work 
sometimes at cross purposes with the 
County’s other land-use planning 
and regulation efforts.

T h e ' agricultural and forestal 
district was another preservation 
technique available to the County 
through'state legislation, Chapter 36 
of Title 15.1 of the C o d e .  Under this 
1977 act, as amended, farm and 
forest land owners voluntarily may 
apply to the local governing body to 
have their land placed in an agricul­
tural and forestal district. Such a 
district is not a zoning district but a 
special designation for the land 
indicating that it is to continue in 
agricultural and forestal use and 
that qualifying land can become 
eligible for the land-use tax. The 
local governing body may condition 
its approval of a district to the effect 
that land in the district cannot be 
developed to ?. more intensive use 
than the existing use while it 
remains in the district. However, 
provisions included in the law allow 
landowners to withdraw their land 
from districts upon concurrence of 
the local governing body. Estab­
lished districts must be recognized 
by State agencies and local govern­
ment so that laws, policies, and 
actions, including securing certain 
rights-of-way for public utilities, do 
not conflict with tne continuance of 
farming and forestry in the districts. 
The local governing body can 
consider such factors a; the agricul­
tural and forestal significance of the 
land and local development patterns 
and needs, in deciding whether to 
establish a district.

The concept of the agricultural and

: v* Ex-t-ns.ar Service prwjrarr.s aciivi-.es er.a emp.cyrr.en- cpcc.-.-.-.iiies ere available lea!! pe:p!e
rac* : : . z r  rengicr. sex age r.atier.a. :n ;:r . handicap c: pcinxa! a::il.eiior. An epual cpp:"!pr.i,y-aiiimav.-e aci.cr. err.pxye.-

1 : : a Ser -ice c- ‘he Virgin.a rriy-erhmc !r.s:::_;e and S'a'e i ’ r.r-ers and Virginia S:c:e Umverr 7



:o m e  r a i n a x  C oun tv  B oara  
th e  l a n d - u s e  t a x  a lo n e  s i n c ^ ^ t  
restric tion  p re v e n tin g  deve lopm ent 
could be secured  a t  the  sa m e  time the 
d is tr ic t  w a s  e s tab l ish ed  a n d  since 
zoning  a n d  th e  com preh ens iv e  p lan  
could be used  a s  fac tors  to dete rm ine

"v* °T ■''* n
*_ O  w. i<_4 u c  L ' C l l i O i i O l t C u i  4 A U  I> c ' t  W 4 , w iic
1977 Act w as  n o t  expected  to be very 
useful in the C ou n ty  because  the  Act 
required  a  500-acre m in im u m  size. 
C on seq uen tly ,  s ince ado p tio n  of the  
Act, on iy  two d is t r ic ts  h a d  been 
s u c c e s s f u l l y  e s t a b l i s h e d  in  th e  
C oun ty . T h e  ow n ers  o f  sm a l le r  fa rm s 
in  F a i r f a x  C o u n ty  w ere n o t  being 
benefited.

O th e r  tech n iq u es  explored  in the  
study , in c lu d in g  zon ing , fee-simple 
a n d  e a s e m e n t  a c q u i s i t i o n ,  a n d  
t ra n s fe r  of d ev e lo pm en t  r ig h ts  a n d  
c re d i ts ,  w ere  o p t io n s  t h a t  would  
p ro v id e  lo n g e r - t e r m  p r e s e r v a t i o n  
com pared  to the  land-use  tax  a n d  
a g r ic u ltu ra l  a n d  foresta l  d istric ts . 
Z o n in g  t e c h n iq u e s  a n d  e a s e m e n t  
a c qu is it ion  w ere d e te rm in ed  m ost  
likely of use  to a  rap id ly -u rb an iz in g  
coun ty  w here  r e m a in in g  fa rm s  are  
s m a l l a n d  sca tte red ,  b u t  considerab le  
time- w as  needed to se t  up such  
p o ten t ia l ly  con trov e rs ia l  a n d  e xp en ­
sive p ro g ra m s .  Therefore , a  m ore 
t im ely  so lu t ion  to th e  im m edia te  
s i t u a t i o n  o f  c o n t i n u i n g  lo s s  o f  
fa rm la n d  in the  County  w as  required; 
the  F a i r f a x  C o u n ty  B oard  of S uper­
v isors  decided to petition  the  G eneral 
A ssem bly  to allow e s ta b l is h m e n t  of 
a g r i c u l tu r a l  a n d  fo re s ta l  d is t r ic t s  
sm alle r  t h a n  500 acres.

cr-IAELING LEGISLATION 
CREATED 

S en a te  Bill 355 v  in troduced  in 
th.e 1952 s e s s io n  o f  th e  G en e ra l  
A ssem bly . T h is  bill p roposed a  new  
lav.-, 'en ti tled  “’Local A gricu ltu ra l  a n d  
F o res ta l  D is tric ts  Act. ' '  w hich  would 1 
oiiow d is tr ic ts  as  sm all  as  25 acres. A 
local g o v e rn in g  body w ould  h ave  a n  
op tion  to chouse  a  m in im u m  d is tr ic t  
size la rg e r  t h a n  25 acres; however, 25 
acres  w as  the  sm a lles t  ac reage  th a t  
such  a  body  could use. T h e  idea w as  
to allow local g o v e rn m en ts  to ado p t  
sm a ll  d is t r ic ts  t h a t  would n o t  require  
recogn ition  by s ta te  agencies .  P re ­
su m ab ly .  th e .  A ssem bly  h a d  chosen 
500 acres  as a  m in im u m  size for a 
d is t r i c t  b e c a u s e  f a rm  a n d  fo re s t  
a r e a s  b e lo w  t h i s  s iz e  w e re  n o t  
c o n s id e re d  o f  su f f ic ie n t  ' “c r i t ica l  
r. a.-s" t., w a r r a n t  S ta te  recognition .
: ta t*  ar.c  local g o v ern m en t  laws, 
r .tiicies. a n d  right-of-w ay acqu is it ion  
: .;:ct-t-s- were r.oi p roposed to be 
. : in , j h :i ag r i’tu . tu r a l  a n d
: d is t r i c t s  a s  th e y  a re  in
.l. t.u; is v s t , . - i;sited u n d er  the  1977

B t .u u :c  : m a ile r  fa rm s  are  oftc-n

pressures  are  h ig h ,  and , becail^fc 
these a re a s  often ch a n g e  in short  
p e r io ds  o f  tim e, S e n a te  Bill 355 
specified eigh t y ea rs  as the  limited 
effective period for a  distric t. T h is  
con tra s ted  sh arp ly  with  a district, 
be ing  es tab lished  for an  expended

j eUfs, Ua LHe i9  I i 1UW SpCCliieG. 
Only  upon  concurrence of bo th  the  
ow ners  of land  ly ing  w ith in  the 
dis tr ic t  a n d  the local g ov ern ing  body 
could  a d is t r i c t  be  ren ew ed  for 
su bseq u en t  periods of e ig h t  yea rs  
each.

Because these districts were strictly 
of local s ign ificance, the  bill w as  
e n a b l in g  le g is la t io n ,  l e a v in g  the  
lo c a l  g o v e r n i n g  b o d y  to d ec id e  
w h e th e r  o r n o t  to set up a local 
d is tr ic ts  p rog ram .

T h e  proposal review process, u s ing  
the  A gricu ltu ra l  a n d  Foresta l  D is­
t r i c t  A d v i s o r y  C o m m i t t e e ,  t h e  
P l a n n i n g  C o m m is s io n ,  a n d  th e  
Board  of Supervisors, w as  to be 
m uch  the  sa m e  as und er  the  1977 
law, Local d is tr ic ts  were to be c reated  
by  o rd inance , the  prov isions of th a t  
o rd in an ce  being  specified in the bill. 
These  s ta te d  th a t  th e  lan d  could n o t  
be developed to a m ore in tens iv e  use 
th a n  its e x is t ing  use, t h a t  it would be 
eligible for the  land-use  tax , a n d  th a t  
the  d is tr ic t  would be for a n  eight- 
y ea r  period subject to renew al.

S en a te  B\!l 355 allowed a  l a n d ­
ow ner to w ith d ra w  his lan d  from  a 
d is tr ic t  only  if perm itted  by the  local 
g ov ern in g  body. U pon w ith d ra w a l,  
the  lan d  p reviously  in the d is tr ic t  
would become subject to roll-back 
tax es  ar.d a n  a d d i t io n a l  p en a lty  in 
the a m o u n t  equal to two t im es’ the  
fa ir-m arket-value  tax es  dete rm ined  
in the  y e a r  following w ithd raw a l.  
The p en a lty  for w ith d ra w in g  from a  
local d is tr ic t  w as. therefore, g rea te r  
t h a n  for w ith d ra w in g  from a  s t a te ­
wide dis tr ic t ,  the  la t te r  only m ak in g  
roll-back tax es  app licab le  if use of 
th e  l a n d  is c h a n g e d  to a  n o n ­
qua l ify ing  use.

T he  factors th a t  could be co n s id ­
ered by the  local g ov ern ing  body 
w hen  deciding to e s tab l ish  a local 
d is tr ic t  include several app licab le  to 
d is tr ic ts  e s tab l ished  under the  1977 
Act; for exam ple, the  a g r icu ltu ra l  
a n d  fo res ta l  sign ificance  of la n d s  in 
and  a ro u n d  the d istric t, the  n a tu re  
a n d  ex ten t  of lan d  uses o ther th a n  
active fa rm in g  a n d  forestry  in and  
a round  the district, and  local develop­
m e n ta l  p a t t e r n s  a n d  n<?e(ls. T h e  
la t te r  fac to r  w as fu r the r  c ra rined  >n 
S en a te  Bill 355. so th a t  e s ta b l is h ­
m en t  of local d is tr ic ts  could include 
the con s ide ra t ion  of the C o m p reh e n ­
sive P lan  a n a  zoning. Two additional 
factors for local d is tr ic ts  included the  
scenic a n d  h istoric  fea tures  r.f the 
land  a n d  the  e n v iro n m en ta l  benefits

o .  ^ ic . - e r v m g  iu n a s  :r,______ •_____  ...
the ir  exis ting  uses.

V* hen  considered by the  Assemblv, 
S en a te  Bill 355 w as- am ended  in 
several im po rtan t  areas. T h e  princi­
pal a m e n d m e n t  effectively limited 
th e  a p p l i c a b i l i t y  of t h e  l a w  to 
F a i r fa x  C ounty  by defin ing  “ local*

o v e r n i n g  b o a y  or a n y  c o u n ty  
a v in g  an  u rb a n  countv executive 

form of government.*’’ Therefore, for 
the present, no o th e r  local govern ­
m e n t  c an  ado p t  a local agricu ltu ra l  
a n d  forestal d is tr ic ts  p rogram .

A n o th e r  im p o r t a n t  a m e n d m e n t  
rem oved  the necessity  for the local 
g o v ern in g  body to g ra n t  app ro va l  of 
l a n d  w i th d r a w a l  from a  d is t r ic t  
d u r in g  its e igh t-year life. A s adopted, 
the  law  allows a n  ow ner to w ith d raw  
h is  lan d  upon h is  request. T h e  roll­
back  t a x  and  p en a lty  p rov is ion  w as 
allow ed to re m a in  as  proposed.

T h e  “ L o c a l  A g r i c u l t u r a l  a n d  
F o re s ta l  D istric ts  Act" p asse d  the 
G e n e ra l  A sse m b ly  on  M a rc h  11, 
19S2, a n d  w as s ign ed  into  law  b y  the 
G ov erno r  on A pril  10, 1982.

COUNTY ORDINANCE CREATED
T h e  m ajo r  ta s k s  a t  h a n d  for the 

coun ty  inc luded  se t t in g  the  m in i­
m u m  distr ic t  size a n d  developm ent of 
c r i te r ia  for e v a lu a t in g  app lica tions , 
based  on  the considera t ion  of factors 
set fo r th  in the  law. F.ecommenda- 
t ions  re g a rd in g  these  issues were 
developed th ro u g h  :he  efforts o f both 
C ou n ty  s ta f f  a n d  a  specially-form ed 
com m ittee  of citizens a n d  farm ers, 
the  A gricu ltu ra l  P la n n in g  Advisory  
C om m ittee , a n d  presented  to the 
C oun ty  Board  of Superv iso rs  in  1953 
in the  “A gricu ltu ra l  a n d  Foresta l  
D istric ts  O rd in an c e  R epo rt ."1

W hile the Local A gricu ltu ra l  ar.d 
F o re s ta l  D is t r ic t s  Ac: h a d  been 
d es ig ned  w ith  F a irfax  C ou n ty  in 
m ind  a n d  h a d  included provisions 
th a t  d is tr ic ts  could be as sm a ll  as 25 
acres, additional research v. us needed 
to see if  25 acres  w as indeed the  best 
m in im u m  distric t size for the  County. 
In  a  1983 s ta f f  report, d a t a  on farm 
a n d  forest ac reag es  were updated. 
T hese  show ed  th a t  a  m a jo r i ty  of the 
C oun ty 's  farm s a n d  forest* contained 
fewer th a n  100 acres  a n d  t h a t  m any  
were between 25 a n d  acres . In 
add i tion ,  these  fa rm s  a n d  forests 
w ere scattered , m a k in g  v i m  app lica ­
tions for d is tr ic ts  mad-.- up o f  land 
owned by m ore th a n  • ne owner 
difficult. However, there v .s still the 
q ues t ion  of w h e th e r  these scattered  
sm a ll  fa rm s  could :v mically
viable .

A s tu d y  prey a: ■•.. . ' by  Rene
J o h n s o n .  Agricud. _r: . . •orcinr.tor 
for the  M u n t g u i : ; <_* .;nty. M ary­
land . Otfice of id. . ’Develop­
m en t,  determ ine : :. fam ily  oi



ot $24,500 irom a 25-ncre v e g e t^ k ?  
a n d  fruit farm . T he  s tu d y  c o n c l S R  
t h a t  . .o p p o r tu n i ty  e x i s t s  for 
successful fam ily  o p e ra t io n s  on  a 
sm a ll  a c re a g e ." 6 U s in g  th i s  s tud y  a s  
well as o th e r  sources, M o n tg o m ery  
C oun ty  chose to b ase  its a g r ic u l tu ra l  
^ re se rv a tio n  p ro g ra m  on a m in im u m

gom ery  C ou n ty  is loca tec fad jacen t  to 
F a ir fax  C oun ty , a n d  th e  two coun ties  
a re  subject to som e of th e  s a m e  
deve lopm ent p ressu res  a n d  econom ic  
conditions , tne  conclusion  w as  t h a t  
25 acres  would be a r e a so n a b le  
m i n i m u m  f a r m  s iz e  in  F a i r f a x  
C ounty . T h is  is especia lly  t ru e  s ince  
in tens iv e  fru it  a n d  v eg e tab le  p roduc­
tion is th e  k ind  of a g r ic u ltu re  m o s t  
likely to succeed in the  C oun ty .

The.Local Agricultural a n d  Forestal 
D is t r ic t s  A c t  does n o t  sp e c i fy  a  
m in im u m  parcel size or fa rm  size. In  
o th e r  words, und er  the  Act, a  d is tr ic t  
m ad e  up of several  sm a ll  fa rm s  or 
fo re s t  p ro p e r t ie s  h a v i n g  d i f f e re n t  
o w n ersh ip s ,  w hich  to g e th e r  meet the  
m in im u m  d i s t r i c t  size, cou ld  be 
allowed. However, the  C o u n ty  c o n ­
sidered 25 acres the  m in im u m  size 
for a s ig n if ican t  fa rm  or forest. T h e  
fa rm  or forest  m ay  be m a d e  up  of 
severa l  ta x  parcels. H ow ever, all the  
lan d  in the  d is tr ic t  m u s t  be ow ned  
e ither  by one ow ner or bv  ow n ers  
w h o  a r e  m e m b e r s  o f  t n e  s a m e  
im m ed ia te  family.

T h e  c r i te r ia  d e v e lo p e d  for th e  
e s ta b l is h m e n t  and  review o f  d is t r ic ts  
were d ivided in to  two g rouos. T h e  
locai o rd in an ce  p rov ides  th a t  al! 
d is tr ic ts  shou ld  meet ali o f  C ri te r ia  
Group A a n d  at least  two o f  C ri te r ia  
G roup  B. However, a n  exception  can  
be m ad e  to Group A c r i te r ia  d ea l in g  
with the  proper d e s ig n a t io n  o f  the  
land  or. t :v ,C o m p re h e n s iv e  P la n  if a t  
least  th ree  o f  C riter ia  G roup  B a re  
met.

Crite r ia  G roup A:  To be considered  
for d i r tn c :  s ta tu s ,  th e  lan d  mui-t:

« bv a  m in im u m  of 25 acres ,
i. be p re d o m in a n tly  a g r ic u ltu ra l  

a n d  forestal in use,
• be zoned for re s id en t ia l  use w ith  

t a m inim um  loi size of two acres,
<■ be sh ow n  on the  C o m p reh e n s iv e  

P la n  for d ev e lo p m e n t  t h a t  is 
no m ure in te n se  t h a n  2-acrc- 
res iden tia l  lots,

• have su rrounding  lands  p lanned
H r sim ilar in tensities.

• h av e  at least tw o-th irds  o f the
.-oiL in a g r icu ltu ra l  use classi- 
r-.-u a ;  U .ass  1. 11. I l l ,  or IV, as  
d -fined  by the  U.S. Suil Con- 

at Si-r\ li e.
• :■ U.—d . . . V  :.g !•> conserv.:-

t; r. ; . ; . - ;  ..red by  the  le-
.. U oi> -rv .i i i  -r, D istrict.

• •.■ :uv  ot a h is to ry  of

im p r o v e m e n t s  o r o th e r  
d en ce  of com m itm en t  to i B f  
p re se n t  use.

C r i t e r i a  C ro u p  B :  T h e  C o u n ty
m u s t  .a ider w h e th e r  the  land:
• is p roducing  fa rm  a n d / o r  forest

p roduc ts .
• ia p rov id ing  scenic v is tas ,
• is a n  h istoric  site recognized by

th e  C ounty ,
• is zoned for five-acre lots or

la rger ,
• is  sub jec t to a p e rm a n e n t  open-

sp ace  ea sem en t,  a n d
• is be ing  opera ted  so th a t  th e

fa rm  or fo re s t ry  o p e ra t io n s  
p rac t ice  unique or every  effec­
tive a g r icu ltu ra l  b es t  m a n a g e ­
m e n t  practice.

S evera l  o f  th e  cri te r ia  in G roup  A 
w a r r a n t  s e m e  e x p la n a t io n .  W hile  
m ost w ould  agree th a t  la n d s  in the  
d i s t r i c t  sh o u ld  be p r e d o m in a n t ly  
a g r ic u l tu ra l  a n d  fo restal in use, 
som e m ig h t  question  w hy la n d  in the  
d is t r ic t  m a y  be zoned a n d  p la n n e d  
for re s id en t ia l  densities  as in te n se  a s
0.5 u n i ts  per acre, or two-acre lots. 
T h e  re a so n  is t h a t  previous p la n n in g  
a n d  zo n in g  ac tion  in the  C ou n ty  
r e s u l t e d  in  m a n y  f a r m s  in  t h e  
n o r th e rn  p a r t  of the  C oun ty  being  
zoned for two-acre lots. M a n y  of 
th ese  f a rm s  would  h ave  been exclud­
ed by  a m ore s t r in g e n t  s ta n d a rd .  
A re as  o f the  C oun ty  p la n n e d  a n d  
zoned for two-acre lots often h av e  
developed in la rge  lots a n d  h a v e  a 
sem i-ru ra l  flavor. Therefore. F a i r f a x  
C o u n ty  chose two-acre-lot p la n n in g  
a n d  zo n in g  as  the  m a x im u m  re s id en ­
t i a l  i n t e n s i t y  a l l o w e d .  C r i t e r i a  
d ea l in g  w ith  soil qua lity  a n d  conse r­
v a t i o n  p l a n s  w e re  i n t e n d e d  to 
p rom ote  good conserva tion  practices . 
T h ese  p la n s  m u s t  include p la n s  for 
im p le m e n tin g  ag r icu ltu ra l  best m a n ­
a g e m e n t  practices , thereby  p rov id ­
ing  inc reased  e n v iro n m e n ta l  bene­
fits from p rese rv a tion  o f  .the l a r d .

N o t  all fa rm s and  fo rests  could 
m eet all of the  c rite r ions  in G roup  B. 
M ost w o rk in g  fa rm s  and  p roducing  
fo re s t s  could  m eet the  f i r s t  two 
c rite r ions . T he  o th e r  four criter ions 
a l lo w ed  u n iq u e  p ro p e r t ie s  to be 
p reserved , such  as  an h is to ric  farm  
z o n e d  fo r  l o w - in t e n s i ty  u s e  b u t  
located  in an  a rea  of the  C oun ty  
p la n n e d  lor h igh-density  develop­
m en t.  o r  a  parcel o f  m a tu re  forest 
held  by a conserva tion  g roup  lor 
e n v iro n m e n ta l ,  but not wood produc­
tion. purposes. A

C ost was su i l  a poten tia l issue fo r 
the loca l ag r icuhu i al and  fo re s ta l 
d is . riots p r g ram : there fo re , e f fo rts  
were m ade to estimate what the 
p rog ram  m igh t cost the C oun ty  tn 
u rn : ?  ot revenue loss and a dm in is ­
t ra t iv e  c’o.-ts. T he  acreage ot land

ca lcu la ted . However, the p lanners  
realized  th a t  the  resu lt ing ’ acreage 
figure  could lead to an overestima- 
tfon o f  the  cost, since all owners of 
acreag e  qua lify ing  for th e  program 
p rob ab ly  would n o t  apply.

In  order to assess  their in te res t  in 
the  o rog ram . a mail survev w as =“n'
. . .  -  1 0 * « •’». Jii — —  I uWuil'o Ul
poten tia l ly  eligible fa rm  a n d  forest 
lan d  in the  County. L and ow n ers  
w e re  a s k e d  w h e t h e r  t h e y  w ere  
in te res ted  in p a r tic ip a tin g  in the 
local ag r icu ltu ra l  and  foresta l  d is­
t r i c t s  p ro g ra m . T h e  s u rv e y  also  
so u g h t  o ther inform ation , p a r t ic u la r ­
ly a b o u t  w h a t  fac to rs  in f lu en ce  
ow ners  of farm  a n d  forest lan d  to 
c o n t in u e  f a r m i n g  or p r a c t i c i n g  
fo res try  in the  County. A  response 
ra te  o f  45 percent w as achieved. The 
resu lts  show ed th a t ,  a m o ng  the  250 
ow ners  of land  qua lify ing  for the 
p rog ram  as proposed, 6$ were willing 
to respond  tn a t  they  were interested 
in  p a r tic ipa ting . T h is  allowed a  low 
a n d  a  h igh  e s t im ate  of total program 
costs. T h e  low estim ate , rep resen ting  
pa r t ic ip a tio n  of 4.230 acres, orojected 
a to ta l  cost of $349,000 for FY  1936. 
T h e  h ig h  e s t im a t e ,  r e p r e s e n t in g  
pa r t ic ip a tio n  o f 19,436 acres, pro­
jected a  to ta l  cost of Si. 109,000. 
E s t im a te s  were m ad e  for FY 19S6 
because  th a t  is the  firs: budget-year 
t h a t  the  full effects of the  program 
were expected to im pac t  the  County. 
A ctu a l  p rogram  costs are expected to 
be a t  some level between the low and 
th e  h ig h  e s t im a te ,  but p robably  
closer to the low estim ate.

IMPLEMENTING THE 
ORDINANCE

S u p p o r t  fo r t h e  p r o g r a m  w as  
provided by the A gricu ltura l  P lan ­
n in g  A dvisory Com mittee, and  by 
m a n y  c it izens and  f a rm e r s  who 
ap p e are d  a t  public h ea rin gs . The 
B oards  of Supervisors  adopted  the 
o r d i n a n c e s  on M ay  9. 1933. to 
become effective on Ju n e  30. 1953. 
T h e  f i rs t  a p p l ic a t io n s  h a v e  been 
su bm itted  and  are in th e  review- 
p r o c e s s .  T h i s  m e a n s  t h a t  som e 
d is tr ic ts  m ay  be estab lished  in  time 
to affect tax  bills in 1954.

Experience  w ith  th is  new program  
will ind icate  w he the r  an  app ropr ia te  
b a la n c e  h a s  been struck  between 
w h a t  is asked of the landow ners , 
t h a t  is. w ha t  developm ent restric ­
tions are  required, anc  w h a t  benefits 
th e  la n d o w n e r  receives t h a t  will 
a s s is t  h im  in keeping n.s farm  or 
fo re s t  p ro p e r ty .  F a i r f a x  C o u n ty  
hopes tha t  th is  new program  will at 
least slow the  cc i.vt-r*: it f i t s  farm, 
a n d  fo re s t  lar.r. to e t h e r  uses, 
a llow ing  m a in te n a n ce  o: the  a v a i la ­
bility of local t r .  liece. Gear: air. 
w oodlands, and  wi.rihtc.
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LAND
To a  la rge  degree, F a i r f a x  C o u n ty ’s 

local a g r ic u ltu ra l  a n d  fo res ta l  d is ­
t r ic ts  reflect V irg in ia ’s so lu tion  to 
two problem s t h a t  the  Netv York 
leg is la tu re  h a d  to dea l w ith  in 1970 
w nen  en ac t in g  their  f irs t  a g r icu ltu ra l  
a n d  fo re s ta l  d i s t r i c t s  law .  B o th  
p roblem s involved  the  lan d :  one its 
t ax a tio n ,  the  o th e r  its  p rotec tion . T he  
form er w as a  c o n s t i tu t io n a l  issue, 
th e  la t te r  a  ph ilosoph ic  m a tte r .

T h e  c o n s t i t u t io n a l  i s su e  a r i s e s  
from w ord ing  found in s ta te  c o n s t i tu ­
tions, inc lud in g  w ord ing  in A rtic le  X 
o f  the C on s ti tu t io n  of V irg in ia :  "All 
tax es  . . . sh a ll  be u n ifo rm  u pon  the  
sa m e  c lass  of subjects  w ith in  the  
terri to ria l  lim its  of the  a u th o r i ty  
levy ing  th e  ta x  . .

Let's  suppose  th a t  a s ta te  a u th o r ­
izes land-use  ta x a t io n  only  for lan d  
ly ing  in ag r icu ltu ra l  a n d  fo restal 
d istricts, t h a t  h av e  a  m in im u m  of 500 
acres. In th a t  s ta te  the re  is a  coun ty  
in  which the  or.lv o p e ra t in g  fa rm s

are  two a a i r y  fa rm s  t h a t  lie ten m iles^ 
a p a r t .  O ne of these  fa rm s  to ta ls  l.OIMk 
a cres  ow ned  by one family, a n d  t n ^  
o th e r  to ta ls  100 acres owned by 
a n o th e r  fam ily . T h e  fam ily  w ith  the 
1,000-acre fa rm  app lies  to the  coun ty  
for a n  a g r ic u l tu r a l  a n d  fo re s ta l  
d is tr ic t  and^ a fte r  the  review process

c^Muiic.icu, niuAlllg bile idtiil qua lity  
for land -use  tax a tio n .

T h e  la n d  of the  100-acre fa rm  is 
devoted  to a g r ic u ltu ra l  use, b u t  the  
a c reag e  does not m eet the  500-acre 
c r i te r io n  a n d  n o  a d jo in in g  la n d  
qualif ies to o rgan ize  a  district. As the 
" a u th o r i ty  levy ing  the  ta x ,” would 
th is  cou n ty  m eet the  criterion th a t  
"A ll tax e s  . . . sh a ll  be un ifo rm  upon 
the  sa m e  c lass  of ta x a b le  subjects  
w ith in  th e  te rr i to ria l  l im its” of th e  
county?  G enera l ag ree m e n t  exists  
t h a t  the  a n sw e r  is no. T he  s i tua tio n  
posed by  th e  abo ve  exam ple  w as 
faced by  F a i r f a x  C oun ty  as  it so u g h t  
to re sp on d  to its  public  in  1980.

To solve th e  un ifo rm ity  problem , 
t h e  l a w  e n a c t e d  in  N e w  Y ork  
provided  t h a t  an  ow ner of lan d  ly ing  
in s i tu a t io n s  such  a s  th e  100-acre 
d a iry  fa rm  could con trac t  w ith  the  
local g o v e rn m e n t  to keep h is  la n d  in 
the  q u a l ify in g  use for e igh t years , 
thereby  e n a b l in g  th e  lan d  to become 
eligible for land-use tax a tio n .  T h is  
fea tu re  o f  the  N ew  York law  wa? 
om itted  w h en  the  G enera l A ssem bly  
of V irg in ia  enac ted  in  1977 the  law- 
e n a b lin g  local g ov ernm en ts  to e s ta b ­
lish agricultural and  forestal districts 
of 500 acres  or more.

T h e  500-acre-minimum d is tr ic t  and  
th e  (F a ir fa x  C ou n ty ;  loca.i ag r icu l­
tu ra l  a n d  foresta l  d istric t (vis-a-vis 
the contract) reflect m ajor differences 
in th e  ph ilosoph ic  position tak e n  to 
p rotec t a n d  re ta in  qua lify ing  lan d  in 
a g r ic u ltu ra l  a n d  forestal use.

With th e  500-acre-minimum d is ­
t r ic t ,  t h e  s t a te  p rov ides ,  a m o n g  
o thers, re s t r a in ts  on public in v e s t ­

m en t  by all levels of gov ernm en t.  
T ins  reduces the p ressu re  on the  land 
and  the  governm en t m akes a  com m it­
m e n t  to protect a n d  re ta in  th e  la n d  in 
ag r icu ltu ra l  a n d  fo restal uses. T h is  is 
neither a n  irrevocable nor a  “forev«;-' 
com m itm en t,  as  the  life o f  each 
d is tr ic t  is subject to periodic rev iew .

’ • ^  *”  * ‘  • ■ .* i*

ea tuo iianm g  sucn  a d is tr ic t  w ith  it’s 
in s t i tu t io n a l  re s t ra in ts ,  g o v ern m en t  
m ak es  a  long-term  c o m m itm e n t  to 
p rotect and  re ta in  the  lan d  in  the 
q u a l ify in g  uses.

F o r  t h e  local a g r ic u l tu r a l  and  
forestal d istrict, there  is no  co m m it­
m e n t  to protect th e  land  by r e s t r a in ­
ing  public inv es tm en t ,  a "point Ms. 
Kilby m ak es  in  th i s  sen tence: "S ta te  
a n d  local g o v ern m en t  law s, policies, 
a n d  right-of-way acqu is it ion  policies 
were n o t  proposed to be res tr ic ted  in 
local agricultural a n d  forestal districts 
as th e y  are in  d is t r ic ts  e s tab l ish ed  
u n d er  th e  1977 law ."  T hus , th e  effect 
of local a g r icu ltu ra l  a n d  forestal 
d is tr ic ts  (as w ith  the  c o n tra c t)  is to 
extend  land-use  ta x a t io n  to q u a l ify ­
ing, eligible land  un til  su ch  tim e as 
the C oun ty  (or, as  in  F a i r f a x  C ounty , 
the landow ner)  m a y  deem it ap p ro ­
p r ia te  t h a t  th e  la n d  ly ing  w ith in  a  
d is tr ic t  be devoted to developed uses.

Views and  com m ents of the  readers 
are welcomed and should be addressed 
to L and : Issues a n d  Problem s, Room 
323. H utcheson  H all ,  V irg in ia  Tech, 
B lacksburg , VA 24061-0085.

J Psxlon Ntars.u.a::
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U.S. DEPARTMENT OF AGRICULTURE 
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OFFICIAL BUSINESS
•ENAITT fOt PRIVATE USE. SJ00



Introduced: 2 / 1 3 / M
Referred: Resources

c

1 IN THE SENATE BY KERTTULA

2 SENATE BILL NO. 409

3 ' IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to a right to farm."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. LEGISLATIVE FINDINGS. (a) The legislature finds that

9 (1) agriculture makes an important contribution to the economy

10 of the state;

11 (2) agricultural land constitutes a unique and irreplaceable

12 resource of statewide significance;

13 (3) the continuation of farming preserves the landscape and the

14 environmental resources of the state;

15 (4) agricultural land contributes to tourism;

16 (5) agricultural land furthers the economic self-sufficiency of

17 the people of the state; and

18 (6) the encouragement, development, improvement, and preserva-

19 tion of agriculture will result in a general benefit to the health and

20 welfare of the people c the state.

21 (b) -The legislature further finds that conflicts between agricultural

22 operations and the urban and suburban land uses threaten to force the

23 abandonment of agricultural operations and the conversion of agricultural

24 land to n«— gricultural uses and the permanent loss of the agricultural

25 land to ..ne economy and to the human and environments of the state.

26 * Sec. 2. AS 09.45 is amended by adding a new section to read:

27 Sec. 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES.

28 (a) An agricultural operation and an operation appurtenant to an
S

29 agricultural operation is not and does not become a private nuisance

-1 - SB 409
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by a changed condition that exists on neighboring land if the agricul­

tural operation has been in operation for more than one year and if 

the agricultural operation was not a nuisance at the time the agricul­

tural operation began.

(b) The provisions of (a) of this section do not apply to a 

nuisance resulting from improper or negligent conduct of agricultural 

operations or operations appurtenant to an agricultural operation.

(c) The provisions of (a) of this section prevail over a munici­

pal ordinance or regulation to the contrary.

c

SB 409 - 2 - L



C O N T E N T S .  O F  P A C K E T

1 .  IKTRODUCTI ON LETTER F f t oK  CT oUn ^ .T p Em x ty T o  •3EUXTOK V^ERTTULX
2 .  DRAFT COPY OF RIGHT-TO-FARM B I L L
3 .  RESOLUTION— ALASKA STATE S O I L  AND WATER CONSERVATION

H. CHRONOLOGY OF STATES WITH RIGHT-TO-FARM B IL L S
5 .  ARTICLE FROM JOURNAL OF SO IL  AND WATER CONSERVATION

RIGHT-TO-FARM LAWS: DO THEY RESOLVE LAND USE CONFLICTS  
b :  ARTICLE BY RICHARD TAYLOR AND SHEP QUATE 

STATE RIGHT TO FARM LAWS
7 .  ARTICLE FROM A REFERENCE GUIDEBOOK FOR STATE AND LOCAL

GOVERNMENTS:
INCENTIVES :  RIGHT-TO-FARM LEGISLAT ION

8 .  ARTICLE FROM V IRG IN IA  COOPERATIVE EXTENSION SERVICE :
LAND: ISSUES  AND PROBLEMS 

1 . COPY OF RIGHT-TO-FARM B I L L S  FROM THE FOLLOWING STATES :

1 .  ALABAMA
2 .  ARIZONA
3 .  ARKANSAS
4 .  CONNECTICUT
5 .  DELAWARE
6 .  FLORIDA
7 .  GEORGIA
3 .  IDAHO
9 .  I L L IN O IS
10. I N D I A N A

1 1 .  KENTUCKY
1 2 .  MAINE
1 3 .  MARYLAND
1 4 .  MASSACHUSETTS
1 5 .  MICHIGAN ‘
1 6 .  M I S S I S S I P P I
1 7 .  MONTANA
1 8 .  NEW HAMPSHIRE
1 9 .  NEW JERSEY

2 0 .  NEW YORK

2 1 .  NORTH DAKOTA
2 2 .  NORTH CARGLINA
2 3 .  OKLAHOMA
2 4 .  SOUTH CAROLINA
2 5 .  TENNESSEE
2 6 .  TEXAS
2 7 .  UTAH
2 8 .  VERMONT
2 9 .  V IRG IN IA

3 0 .  WASHINGTON

1° . COPY OF B I l L FOR ? ILESGRQVE TOWNSHIP. MEW JERSEY



SENATOR JALMAR KERTTULA 
ALASKA STATE LEGISLATURE  
POUCH V (MS 3 1 0 0 )
JUNEAU. ALASKA 9Q8L1
FEBRUARY 3 .  1 ° 6 6
DEAR SENATOR KERTTULA.

ENCLOSED I S  THE PACKET FOR THE RIGHT-TO-FARM 3 1 LL THAT WE
DISCUSSED ON THE PHONE; THE ALASKA STATE SO IL  AND WATER
CONSERVATION BOARD IS  THE PRIME AUTHOR OF THE B I L L  IN THE
DRAFT FORM. I HAVE BEEN DOING RESEARCH ON THE B I L L  FOR THE
PAST FOUR YEARS AND HAVE COLLECTED THE OTHER INFORMATION IN
THE PACKET. I AM IN THE PROCESS OF GETTING LETTERS OF

J*

SUPPORT FOR THE B I L L  FROM DIFFERENT ORGANIZATIONS AND 
AGENCIES . THESE I WILL FORWARD JUST AS SOON AS I CAN GET 
THEM READY. I AM SENDING A COPY OF TH IS  PACKET TO THE 
GOVERNOR AND ESTHER WUNNICKE ASKING FOR THEIR SUPPORT FOR 
THE B I L L .

IF  I CAM 3E OF AMY FURTHER ASSISTANCE IN GETTING TH IS  
B I L L  PASSED 3Y ALL MEANS CONTACT ME. YOU CAM CALL ME DURING 
THE DAY AT WORK AT 4 7 4 - 7 6 1 7  EXT 3 3 ;  8  AM TO 4 : 3 0  PM OR LATER 
IN THE EVENING AT HOME: 4 8 8 - 6 2 9 2 :  A PARTY L IN E .  IF  I HAPPEN 
TO NOT BE IN LEAVE A MESSAGE AND I W ILL GET BACK TO YOU. MY 
MAILING ADDRESS I S  4 2 0 0  CHENA HOT SPRINGS ROAD. FAIRBANKS. 
ALASKA 9 9 7 1 2 .

THANKS FOR YOUR TIME AMD CONSIDERATION.
WITH HOPES FOR A BETTER AGRICULTURAL FUTURE FOR ALASKA.



IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A 31 LL

F O R  A M  A C T  E N T I T L E D :  " A L A S K A  R I G H T  T O  F A R M  ACT . "

3 E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

S e c t i o n  i. A S  0 9 . 4 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  t o  

reaa:

S e c  0 9 . 4 5 . 2 3 0  <a> T h e  L e g i s l a t u r e  f i n d s  t h a t

a g r i c u l t u r e  is an i m p o r t a n t  c o n t r i b u t o r  to t h e  e c o n o m y  of

the s t a t e :  t h a t  a g r i c u l t u r a l  l a n d s  c o n s t i t u t e  u n i q u e  a n d

l r r e p 1a c e a b l e  r e s o u r c e s  of s t a t e w i d e  i m p o r t a n c e :  th a t  t h e

c o n t i n u a t i o n  of a g r i c u l t u r a l  o p e r a t i o n s  p r e s e r v e s  t h e

l a n d s c a p e  a n d  e n v i r o n m e n t a l  r e s o u r c e s  of t h e  s t a t e ,  

c o n t r i b u t e s  to t h e  i n c r e a s e  of t o u r i s m ,  a n d  f u r t h e r s  the 

e c o n o m i c  s e l f - s u f f i c i e n c y  of t h e  p e o p l e  of t h e  s t a t e :  a n d

that t h e  e n c o u r a g e m e n t .  d e v e l o p m e n t ,  i m p r o v e m e n t ,  a n d  

p r e s e r v a t i o n  of a g r i c u l t u r e  w i l l  r e s u i t  in a g e n e r a l  b e n e f i t  

to the h e a l t h  a n d  w e l f a r e  of t h e  p e o p l e  of t h e  s t a t e .  T h e

L e g i s l a t u r e  f u r t h e r  f i n d s  t h a t  c o n f l i c t s  b e t w e e n

a g r i c u l t u r a l  o p e r a t i o n s  a n d  u r b a n / s u b u r b a n  l a n d  u s e s

t h r e a t e n  to f o r c e  the a b a n d o n m e n t  of a g r i c u l t u r a l  o p e r a t i o n s  

a n c  the c o n v e r s i o n  of a g r i c u l t u r a l  l a n d s  to n o n - a g r l c u 1t u r a 1 

u s e s ,  w h e r e b y  t h e s e  a g r i c u l t u r a l  l a n d s  a r e  p e r m a n e n t l y  lost 

to the e c o n o m y  a n o  the h u m a n  a n d  p h y s i c a l  e n v i r o n m e n t s  of 

the s t a t e .

<fc) H o  a g r i c u l t u r a l  o p e r a t i o n  or an a p p u r t e n a n c e  to 

it s h a i l  c e  or b e c o m e  a n u i s a n c e ,  p r i v a t e  or p u b l i c ,  o v  any

c .o = r. g e a c o n d i t i o n s  in or a o o u t t h e  s u r r o u n d i n g

n o n - a o r ; c u ; t u r a i  a c t i v i t i e s  a f t e r  the a g r i c u l t u r a l  o p e r a t i o n  

c e e n  m  o p e r a t i o n  for m o r e  chan ~ n e  v e - r  ,u
acncuicurv ve*r * wnen the

 °e * a  ̂ion w a s  not a n u ; s  = r r o  r
!C r ^ . , u ,  iu,o„nce tne t i m e  the

- o p e r a t i o n  o e g a n : p r o v i d e d  chat t-h
of t h i s  s e c  ion s h - n  ' d * ChaC t n e  P r o v i s i o n s>-1 o n  sn^ll not a p p  1 v w h e n e v o r  -

- n e n e ; '-r = n u i s a n c e  r e s u l t s



f r o m  i m p r o p e r  or negl-igent o p e r a t i o n  of a n y  a g r i c u l t u r a l  

o o e r a t i o n  o r  a p p u r t e n a n c e  t o  i t

cc) T h i s  s e c t i o n  s n a i l  p r e v a i l  o v e r  a n y  c o n t r a r y  

p r o v i s i o n  of a n y  o r d i n a n c e  or r e g u l a t i o n  of a n y  p o l i t i c a l  

s u e d i v i s i o n  of t h e  s t a t e .

<d) "A g r 1c u 1 turai o p e r a t i o n "  a s  u s e d  in t h i s  s e c t i o n

m e a n s :

ci; a n y  l a n d  a n d / o r  b u i l d i n g s  or s t r u c t u r e s  on or 

m  w h i c h  a g r i c u l t u r e  a n d  f a r m i n g  a c t i v i t i e s  a r e  c a r r i e d  on 

a n d  s h a i !  i n c l u d e  t h e  r e s i d e n c e  or r e s i d e n c e s  of o w n e r s ,  

o c c u p a n t s .  o r  e m p l o y e e s  l o c a t e d  o n  t h e  l a n d :  a n d

<2> a n y  a g r i c u l t u r a l  a n d  f a r m i n g  a c t i v i t i e s  s u c h  

as t h e  c u l t i v a t i o n ,  c o n s e r v i n g ,  a n d  t i l l a g e  of the s o i l ,  

d a i r y i n g ,  g r e e n h o u s e  o p e r a t i o n s ,  t h e  p r o d u c t i o n ,  

c u l t i v a t i o n ,  c r o w i n g ,  a n d  h a r v e s t i n g  of a n y  a g r i c u l t u r a l ,

f 1 o r i c u 1 t u r a 1. o r  h o r t i c u l t u r a l  c o m m o d i t i e s ,  the r a i s i n g  of 

l i v e s t o c k ,  b e e s ,  f u r - b e a r i n g  a n i m a l s ,  or p o u l t r y ,  or a n y  

p r a c t i c e s  on t h e  f a r m  a s  an i n c i d e n t  to or in c o n j u n c t i o n

w i t n  t h e  a c t i v i t i e s  i n c l u d i n g .  b u t  n o t  n e c e s s a r i l y  

r e s t r i c t e d  to, t h e  f o l l o w i n g :  p r e p a r a t i o n  for m a r k e t ,

d e l i v e r y  to s t o r a g e  or to m a r k e t  o r  to c a r r i e r s  for

t r a n s p o r t a t i o n  to m a r k e t ,  of a n y  p r o d u c t s  or m a t e r i a l s  f r o m  

the f a r m :  t h e  t r a n s p o r t a t i o n  t o  t h e  f a r m  of s u p p l i e s  a n d

m a t e r i a l s :  the t r a n s p o r t a t i o n  of f a r m  w o r k e r s :  f o r e s t r y  or

lurnoering o p e r a t i o n s :  a n d  t h e  m a r k e t i n g  o r  s e l l i n g  at

w h o l e s a l e  or r e t a i l  o r  in a n y  m a n n e r  a n y  p r o d u c t s  f r o m  the 

far m .
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S. 7 9

Enrol 1ed, An Act,

To amend Section 6-5-127 of the Code of Alabama 1975, relating 

to circumstances under which manufacturing and industrial plants or establish­

ments are not deemed nuisances after operating for one year, so as to include 

agricultural plants and farming facilities when such businesses come within the 

same circumstances.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Section 6-5-127 of the Code of Alabama 1975, is hereby 

amended to read as follows:

"*) 6-5-127. (a) No agricultural, manufacturing or other industrial

plant, or establishment, or any farming operation facility, any of its appurtenances 

or the operation thereof shall be or become a nuisance, private or public, by 

any changed conditions in and about the locality thereof after the same has been 

in operation for more than one year when such plant, facility or establishment, 

its appurtenances or the operation thereof was not a nuisance at the time the 

operation thereof began; provided, that the provisions of this subsection shall
i

not apply whenever a nuisance results from the negligent or improper operation 

of any such plant, establishment, or any farming operation facility, or any of 

its appurtenances.

"(b) The provisions of subsection (a) of this section shall not affect 

or defeat the right of any person, firm or corporation to recover damages for any 

injuries or damage sustained by them'on account of any pollution of, or change in 

the condition of, the waters of any stream or on account of any overflow of the 

lands of any person, firm or corporation.

"(c) Any and all ordinances now or hereafter adopted by any municipal 

corporation in which such plant is located, operating to make the operation of any 

such plant, establishment, or any fanning operation facility or its appurtenances 

a nuisance or providing for an abatement thereof as a nuisance in the circumstances 

set forth in this section are, and shall be, nun and void; provided, however, that 

the provisions of this subsection shall not apply whenever a nuisance results 

from the negligent or improper operation of any such plant, establishment, or 

any farming operation facility or any of its appurtenances.
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"(d) This section shall not be construed to invalidate any

 hut, insofar as contracts are concerned, is only

applicable to contracts and agreements to be made in the future."

Section 2. This Act shall become effective immediately upon its 

passage and approval by the Governor, or upon its otherwise becoming a law.

¥ a .

F r e s i d e n t  and P r e s i d i n g  O f f i f c e r  o f  t h e  S e n a te

/ T T k O - ^  ..

S p ea!-:er^ /f t h e  House c f  F. e p T c r c r r r ^ c iv e s



i d o U c ' D  B Y

R O S E  M O F F O R D
S E C R E T A R Y  OR S T A T E

House of Representatives 
Thirty-fifth Legislature 
First Regular Session
1981 . • • • • . .

CHAPTER 168

* . • * •

RELATING TO AGRICULTURE AND DAIRYING; PROVIDING FOR CERTAIN PROTECTION FROM 
NUISANCE LAWSUITS AGAINST CERTAIN AGRICULTURAL OPERATIONS; PRESCRIBING 
DEFINITIONS; PROVIDING FOR CERTAIN PRESUMPTIONS, AND AMENDING TITLE 3, 
ARIZONA REVISED STATUTES, BY ADDING CHAPTER 9.

1 Be it enacted by the Legislature of the State of Arizona:
2 Section 1. Legislative intent
3 The legislature declares that agricultural operations conducted on
4 farmland in urbanizing areas are often subject to nuisance lawsuits and
5 that the litigation encourages and even forces the premature removal of the
6 land from agricultural uses. In this act, it is the intent of the
7 legislature to ensure that agricultural operations, conducted on farmland
8 be adequately protected from nuisance litigation.
9 Sec. 2. Title 3, Arizona Revised Statutes, is amended by adding
10 chapter 9, to read:_
11 . ' • CHAPTER 9
12 NUISANCE LIABILITY OF AGRICULTURAL OPERATIONS
13 ‘ VARTICLE 1. GENERAL PROVISIONS
14 3-1051. Definitions
15 . IN THIS CHAPTER, UNLESS THE CONTEXT OTHERWISE REQUIRES:
16 1. "AGRICULTURAL' OPERATIONS" MEANS ALL ACTIVITIES BY THE OWNER,
17 LESSEE, AGENT, INDEPENDENT CONTRACTOR AND SUPPLIER CONDUCTED ON ANY
18 FACILITY FOR THE PRODUCTION OF CROPS, LIVESTOCK, POULTRY, LIVESTOCK
19 PRODUCTS OR POULTRY PRODUCTS.
20 2. "FARMLAND" MEANS LAND DEVOTED 'PRIMARILY TO THE PRODUCTION FOR
21 COMMERCIAL PURPOSES OF LIVESTOCK OR AGRICULTURAL COMMODITIES.
22 ARTICLE 2. 'LIMITATION ON NUISANCE SUITS
23 AGAINST AGRICULTURAL OPERATIONS
24 3-1061. Agricultural operations; nuisance liability
25 A. AGRICULTURAL OPERATIONS CONDUCTED ON FARMLAND THAT ARE
26 CONSISTENT WITH GOOD AGRICULTURAL PRACTICES AND ESTABLISHED PRIOR TO
27 SURROUNDING NONAGRI CULTURAL USES ARE PRESUMED TO BE REASONABLE AND DCj NOT
28 CONSTITUTE A NUISANCE UNLESS THE AGRICULTURAL OPERATION HAS A SUBSTANTIAL
29 ADVERSE EFFECT ON THE PUBLIC HEALTH AND SAFETY.
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B. AGRICULTURAL OPERATIONS UNDERTAKEN IN CONFORMITY WITH FEDERA! 
L0CAL LAWS Al<° REGULATIONS ARE PRESUMED TO BE GOODA™1 p.m?tmp ?̂

~ - . s i  . . o  1 ( _ .  . ,-j nilU ^/{r c i I.

by the Governor -. April 17, 1981

Office of the Secretary of State - April 17, 1981
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s*y ' * Stale of Arkansas
1 * 73rd (ieniTu) A ssem b ly

Regular Session, 1981

1 "a n  a c t  t o  c l a r i f y  t h e  l a w  RELATIVE TO AGRICULTURAL p l a n t s

2 AND F A C I L I T I E S  A N D  TO LIMIT. THE AUTHORITY OF CITIES A N D

3 COUNTIES TO D E C L A R E  SUCH PLANTS A N D  FACILITIES NUISANCES;

4 ' TO P R O M O T E  T H E  ECONOMIC. DEVELOPMENT OF THE STATE; TO

5 P R O T E C T ' T H E  P U B L I C  H E A L T H  A N D  PRESERVE INDIVIDUAL RIGHTS;

6 AND F O R  O T H E R  P U R P O S E S .”

7

8

9

10

H

12

• 13

14

15

16

17

18'

‘19

20

! 21

b 22

23

24
•>

25
— i .

25

IT* 27
>

23

>
29

• -f
30

. . .. | 21
'• 1

32

SECTION 1. L e g i s l a t i v e  determination and declaration of policy. It

SECTION 2. For purposes.of this Act the phrase, "agricultural 

facility" or "facility", shall include, but is not limited to, any’j 

facility, structure or establishment used for the feeding, growing,

SECTION 3. An agricultural facility or its appurtenances or tre 

operation thereof shall not be or become a nuisance, private or pubiic,

m o r e , X



1 _ when such facility, its appurtenances o r  the operation thereof uas not a

2 nuisance at the time the operation thereof began.

8

9

30

11

12

13

A of Act! !?• Vic\?. noc nffscti

5 the right of any person, firm or corporation to recover damages for any

6 injuries o r  d a mages sust a i n e d  by them o n  account of any p o l l u t i o n  of, or

7 change in the cond i t i o n  of, the w a ters of any stream or on account of any

overflow of the lands of any person, firm or corporation.

S E C T I O N  5- A n y  and all ordinances now or here a f t e r  adopted by any 

m u n i c i p a l i t y  o r  c o u n t y  in w h i c h  such agr i c u l t u r a l  facility is located, 

making or h a v i n g  the effect of making the operation of any such agricultural 

facility o r  its a p p u r t e n a n c e s  a n u i s a n c e  or prov i d i n g  for an abatement

14 thereof as a n u i s a n c e  in the circumstances set forth in this Act are

15 . void and shall h a v e  no force or effect.

16

I7 . . S E C T I O N  6. This Act shall not be construed*to invali d a t e  any

contracts h e r e t o f o r e  made, but, insofar as contracts are concerned shall 

be a p p l i c a b l e  oniy w i t h  r e spect to contracts and agreements m a d e  sub-

20 sequent to the e f f e c t i v e  date hereof.

21

22 SECTION 7. This A c t  shall not apply to an agricultural facility which

23 M a t e r i a l l y  c h a n g e s  its character of operation or Materially increases the
•  m

24 size of its physical plant.

18

19

O

25
D

26 S E C T I O N  a.' A l l  laws and parts of laws in conflict w i t h  this Act are 

hereby repealed. ..

- r \ J
S E C T I O N  9 . If any p r o v i s i o n  of this A c t  or the ap p l i c a t i o n  thereof V U  

to any person or c i r c u m s t a n c e  is held invalid, such invalidity shall not 

affect other p r o v i s i o n s  or applications of the Act w h i c h  can be given erfect 

without the invalid p r o v i s i o n  or application, and to this end the provisions 7 

of this Act arc de c l a r e d  to be severable. j

that under certain c i r c u m s t a n c e s  an agricultural facility or the opera:.

- 2 -



thereof nay be declared a nuisance as a result oE change in conditions 

in the area around the facility occurring after the facility has been in 

o p e r a t i o n  for a long period of time; that to permit any such facility 

w h i c h  w a s  not a n uisance when established to be declared a nuisance and

a n d  a f t e r  the facility has been in o peration for a long period of tine 

i s  not only unfair to the owners, operators and e mployees of such pla n t  

b u t  is h i ghly detrimental to the economic growth .and development of the 

State; that this Act is d e signed to correct this situation and at the 

sa m e  Lime to protect the p u blic health and p reserve individual rights. 

Therefore, an emergency is hereby d eclared to exist and this Act b e i n g  

n e c e s s a r y  for the immediate preservation of the o u b l i c  peace, h e a l t h  ana 

s a f e t y  sha l l  be in full force and effect from and after its passage and 

approval.

/s/ Lloyd Georgs, et al



S u b s t i t u t e  B o u s e  B i l l  No. 5092

P U B L I C  A C T  N O .  8 1 - 2 3 *

;r Tv I S  G THE BIGHT TO FASH.

Be it enacted by the Senate and House of 
Representatives in General Assembly convened:

(NEW) (a) Notwithstanding any general statute 
or municipal ordinance or regulation pertaining to 
nuisances to the contrary, no agricultural or 
farning operation, place, establishment . or 
facility, or any of its appurtenances, or the 
operation thereof, shall.be deemed to constitute a 
nuisance, either public or private, due to alleged 
objectionable (1) odor from livestock, manure, 
fertilizer or feed, (2) noise from livestock or 
farm equipment used in normal, generally 
acceptable farming procedures, (3) dust created 
during plowing or cultivation operations, (h) use 
of chemicals, provided such chemicals and the 
method of their application conform to practices 
approved by the commissioner of environmental 
protectipn or, where applicable, the commissioner 
of health services, or (5) water pollution from 
livestock or crop production activities, except 
the pollution of public or private drinking water 
supplies, provided such activities conform' to 
acceptable management practices for pollution 
control approved by the commissioner of 
environmental protection; provided siich
agricultural of • farming operation, placje, 
establishment or facility has been in operation 
for one year or more and has not been 
substantially changed, and such operation follows 
generally accepted . agricultural practices. 
Inspection and approval of the agricultural or 
farming operation, place, establishment or 
facility by the commissioner of agriculture or his 
designee shall be prima facie evidence that such 
operation follows qer.erally accepted agricultural 
practices!

(b) The provisions of this sec-tion shall not 
apply whenever a nuisance results from negligence 
or wilful or reckless misconduct, in the operation



SPONSOR: Sen. Adams 

DELAWARE STATE SENATE 

130TH GENERAL ASSEMBLY

ASfi A P R  1 1388
SENATE BILL NO; ° •

AN ACT TO AMEND TITLE 3, DELAWARE CODE RELATING TO AGRICULTURE AND 
FORESTAL OPERATIONS NOT BEING CONQUERED NUISANCES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend Title 3, Delaware Code, by establishing a new Chapter to be

designated as Chapter 14 to read as follows:

' "CHAPTER 14. AGRICULTURE AND FORESTAL NUISANCES

§1401. Agricultural and Forestal Operations not Nuisances

• ' No agricultural or forestal operation within this State which has been in

operation for a period of more than one (l) year shall be considered a nuisance,

either public or private, as the result of a changed condition in or about the

locality where such agricultural or forestal operation is located. The provisions of

this Section shall not apply when the nuisance is determined to exist os the result

of the negligent or improper operation of any agricultural or forestal operation or

when such operation is being operated in violation of State or Federal low or any

local or county ordinance."

SYNOPSIS

Wherein a changed condition has occurred where a agricultural or forestal 
operation is located no nuisance suit can be brought if the agricultural or forestal 
operation fas been located in the area for n period of more than one year. The 
provision does not prohibit nuisance suits being brought against such operations where 
there is negligence or improper operation of such facilities nor does it prohibit 
nuisance suits being brought against such operations when such operation is violating 
state, federal or local laws.

Author - Senator Adams

LO:McDTC:MJL 
1950 A

-  1 -



CIIM'TEH 79- 6 1

Bill Ho. )4e

A n  act relating to a g r i c u l t u r a l  or f a r m i n g  operations, p l a c e s  
c s t a b l i s h n e n t s ,  and facilities; p r o v i d i n g  that s u c h  
operations, p l a c e s ,  e s t a b l i s h m e n t s ,  or facilities shall n o t  
he deemed to be a n u i s a n c e  as a r e s u l t  of c h a n g e d  c o n d i t i o n s  
in or a r o u n d  the l o c a l i t y  of s u c h  operation, p l a c e ,  
octaV, i c h n e n t ,  or ‘fac ! ! ! • : • /  u n d e r  c e r t a i n  . - o n d  J t  Son • r
 .........................." 3  J u l » t .  .

Be It E nacted by the L e g i s l a t u r e  o£ the S t a t e  of Florida:

S e c t i o n  1. H o  c o m m e r c i a l  agricultural or farming o p e r a t i o n ,  place, 
e s t a b l i s h m e n t ,  or f a c i l i t y ,  or any of its a p p u r t e n a n c e s ,  or the o p e r a t i o n  
thereof, shall b e  or shall b e c o m e  a n ui -a n c e ,  as a result o f  changed 
c o n d i t i o n s  in or a r o u n d  the l o c a l i t y  of s u c h  agricultural o r  farning 
o per a t i o n ,  place, e s t a b l i s h m e n t ,  or f a c i l i t y ,  if such a g r i c u l t u r a l  or 
fa r m i n g  o peration, p l a c e ,  e s t a b l i s h m e n t ,  or f a c i l i t y  has b e e n  "in 
o p e r a t i o n  for 1 y e a r  or m ore and if it w a s  n o t  a nuis ance at t h e  time -it 
b e g a n  operation. T h i s  section, however, shall n o t  apply w h e n e v e r  a 
n u i s a n c e  i n j u r i o u s  to h e alth, as d e f i n e d  in F. S. 386, r e sults f r o m  the 
o p e r a t i o n  of a n y  s u c h  a g r i c u l t u r a l  or f a r m i n g  oper ation, place, 
e s t a b l i s h m e n t ,  or f a c i l i t y ,  or any of its a p p u r t e n a n c e s .

S e c t i o n  2. T h i s  a c t  shall take ef f e c t  u pon b e c o m i n g  a law.

A p p r o v e d  by the G o v e r n o r  H a y  16, 1979.

F i l e d  in O f f i c e  S e c r e t a r y  of State H a y  17, 1979.

T h i s  p u b l i c  d o c u m e n t  w a s  p r o m u l g a t e d  at a b a s e  cost of $1 3 . 5 0  p e r  
p a g e  for 1,500 c o p i e s  o r  $ . 0 0 9 0  p e r  s i n g l e  p a g e  for the p u r p o s e  
o f  i n f o r m i n g  the p u b l i c  of A c t s  p a s s e d  Dy the Legislature.
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SENATE B IL L  348

Bv: S e n a to rs  M c G i l l  o f  th e  24 th , F o s t e r  o f  th e  50 th ,
W a lk e r  o f  th e  19th  and  o th e r s

A B IL L  TO BE ENTITLED 

AN ACT

1 To amend Code C h a p te r  72-1 , r e la t in g  to  n u is a n c e s ,

2 as amended, s o  as to  p r o v id e  t h a t  a g r i c u l t u r a l  o r  fa rm in g

3 o p e r a t io n s ,  p la c e s ,  e s ta b l is h m e n t s ,  o r  f a c i l i t i e s  s h a l l  n o t

4 be deemed t o  be a n u is a n c e  as- a r e s u l t  o f  changed c o n d it io n s

5 i n  o r  a round  th e  l o c a l i t y  o f  such o p e ra t io n ,  p la c e ,

6 e s ta b lis h m e n t ,  o r  f a c i l i t y  u n de r c e r t a in  c o n d it io n s ;  t o

7- r e p e a l c o n f l i c t i n g  law s; and f o r  o th e r  p u rp o se s .
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•S e c t io n  1 . '  Code C h a p te r  72—1, r e l a t i n g  to  

n u is a n c e s ,  as amended, i s  h e re b y  amended b y  a d d in g  betv® °n

   >2—i u i  and_ Code S e c t io n  72—102 a new Code

S e c t io n  72—101 .1  t o  re a d  as f o l lo w s :

"72—101 .1 . A g r i c u l t u r a l  o r  fa rm in g  o p e r a t io n s .  No

a g r i c u l t u r a l  o r  fa n n in g  o p e r a t io n ,  p la c e ,  e s ta b lis h m e n t ,

o r  f a c i l i t y , ,  o r  any o f  i t s  a p p u r te n a n c e s , o r  th e

o p e r a t io n  t h e r e o f ,  s h a l l  be  o r  s h a l l  become a n u is a n c e ,

e i t h e r  p u b l i c  o r  p r iv a t e ,  as a r e s u l t  o f  changed

c o n d it io n s  i n  o r  a rou n d  th e  l o c a l i t y  o f  su ch

a g r i c u l t u r a l  o r  fa rm in g  o p e r a t io n ,  p la c e ,  e s ta b lis h m e n t ,

o r  f a c i l i t y  i f  su ch  a g r i c u l t u r a l  o r  fa rm in g  o p e r a t io n ,

p la c e ,  e s ta b lis h m e n t ,  o r  f a c i l i t y  has been  i n  o p e r a t io n

f o r  one y e a r  o r  more and i f  i t  was n o t  a n u is a n c e  a t  th e

t im e  i t  began o p e r a t io n .  T h is  s e c t io n ,  how ever, s h a l l

n o t  a p p ly  w henever a n u is a n c e  r e s u l t s  fro m  th e  n e g l ig e n t

o r  im p ro p e r  o p e r a t io n  o f  any su ch  a g r i c u l t u r a l  o r

fa rm in g  o p e r a t io n ,  p la c e ,  e s ta b l is h m e n t ,  o r  f a c i l i t y ,  o r  

■any o f  i t s  a p p u r te n a n c e s .”

5 .  B . 343 
-  1  -
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III THE HOUSE OF REPRESENTATIVES 

HOUSE B IL L  110* 167 

BY AGRICULTURAL AIT AIRS COMMITTEE

1 AN ACT
2 RELATING TO THE RIGHT TO FARM; AMENDING TITLE 22, IDAHO CODE, BY THE ADDI-

3 TJ.ON OF A N E W  CHAPTER 45, TITLE 22, IDAHO CODE, TO PROVIDE FOR LECIS-
4 LATIVE FINDINGS AND INTENT; TO PROVIDE FOR DEFINITIONS; TO PROVIDE THAT

5 AN AGRICULTURAL OPERATION IS NOT A NUISANCE AND TO PROVIDE FOR AN
6 EXCEPTION; TO PROVIDE FOR INVALIDITY OF LOCAL ORDINANCES AND SUBSTAN-
7 TIATING PRIOR ACTIONS; AND DECLARING AN EMERGENCY.

8 Be It Enacted b y  the Legislature of the State of Idaho:

9 SECTION 1. That Title 22, Idaho Code, be, and the same is hereby

10 amended by the addition thereto of a N E W  C H APTER, to be known and desig-

11 natea as Chapter 45, Title 22, Idaho Code, and to read as follows:

12 . CHAPTER 45

13 ‘ • RIGHT TO FARM

14 22-4501. LEGISLATIVE FINDINGS AND INTENT. The legislature finds that

15 agricultural activities conducted on farmland in urbanizing areas.are often

16 subjected to nuisance lawsuits, and that such suits encourage and even

17 force the premature removal of the lands from agricultural uses, and' in

18 some cases prohibit investments in agricultural improvements. It is the

19 intent of the legislature to reduce the loss to the state of its agricul-

20 tural resources by limiting the circumstances under which ag icultural

21 operations may be deemed to be a nui. ..nee. The legislature also finds that

22 the right to farm is a natural right and is recognized as a permitted use

23 throughout the state of Idaho.

24 22-4502. DEFINITIONS. As used in this chapter:

25 (1) "Agricultural operation" includes, without limitation, any facil-

26 ity for the growing, raising or production of agricultural, horticultural

27 and viticultural crops and vegetable products of the soil, poultry and

28 poultry products, livestock, field grains, seeds, hay, apiary and dairy

29 products, and the processing for commercial purposes of livestock or agri-

30 cultural commodities.

31 (2) "Improper or negligent operation" means that the agricultural

32 operation is not undertaken in conformity with federal, state and local

33 laws and regulations, and adversely affects the public health and safety.

34 22-4503. AGRICULTURAL OPERATION NOT A NUISANCE —  EXCEPTION. No agri-

35 cultural operation or an appurtenance to it shall be or become a nuisance,

36 private or public, by any changed conditions in or about the surrounding

37 nonagricultural activities after the same has been in operation for more

38 than one (1) year, when the operation was not a nuisance at the time the

39 operation began; provided, that the provisions of this section shall not

40 apply whenever a nuisance results from the improper or negligent operation

41 of any agricultural operation or an appurtenance to it.
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1 22-4504. LOCAL ORDINANCES —  PRIOR ACTIONS. Any and all ordinances of

2 any unit of local government now in effect or hereafter adopted that woul4

3 make the operation of any agricultural operation or an appurtenance to it ?
^ nuiiai.Ci i-. u j. r w ujiti L«iQC*!a> «ic» — —.i m  uxira c u o p e r are and a a.

5 null and void; provided, however, that the provisions of this section shall.

6 not apply whenever a nuisance results from the improper or negligent oper-

7 ation of any agricultural operation or an appurtenance to it. Provided

8 further, that the provisions of this section shall not apply whenever a

9 nuisance results from an agricultural operation located within the corpo-

10 rate limits of any city on the effective date of this chapter, nor shall

11 the provisions of this chapter affect actions commenced prior to the effec-
12 tive date of this chapter.

13 SECTION 2. A n  emergency existing therefor, which emergency is hereby

14 declared to exist, this act shall he in full force and effect on and after
15 its passage and approval.
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• 8 2 n d  G E N E R A L  A S S E M B L Y  V .  

S t a t e  o f  I l l i n o i s

1 9 8 i and 1 98 2  

Introduced February 26, 1981, By Representatives Schraeder -  Rigney

SYNOPSIS. -
■. ( N e w  A c t )

N e w  A c t  d e c l a r i n g  t h a t  f a r m s  w h i c h  h a v e  b e e n  in 

o p e r a t i o n  f o r  m o r e  t h a n  o n e  y e a r  s h a l l . n o t  b e  o r  b e c o m e  a 

n u i s a n c e  b e c a u s e  o f  c h a n g e s  i n  t h e  s u r r o u n d i n g  a r e a ,  if t h e  

f a r m  w a s  n o t  a n u i s a n c e  w h e n  it  b e g a n  o p e r a t i o n .  E f f e c t i v e '  

i m m e d i a t e l y .

• LRB8202546SCjw

A  B I L L  F O R
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\ A N  A C T  t o  p r o t e c t  f a r m i n g  o p e r a t i o n s  f r o m . n u i s a n c e  s u i t s  '61

‘ 2 u n d e r  c e r t a i n  c i r c u m s t a n c e s .  6 2

3 B e  it e n a c t e d  b y  t h e  P e o p l e  of t h e  S t a t e  of I l l i n o i s ,  ' 66

4 r e p r e s e n t e d  i n  t h e  G e n e r a l  A s s e m b l y :
• •

* *• •

5 S e c t i o n  1. I t  is t h e  d e c l a r e d  p o l i c y  of t h e  s t a t e  t o  68

6 c o n s e r v e  a n d  p r o t e c t  a n d  e n c o u r a g e  t h e  d e v e l o p m e n t  a n d  69

7 i m p r o v e m e n t  of i t s  a g r i c u l t u r a l  l a n d  f o r  t h e  p r o d u c t i o n  of 7 0• •  f*  • •
• ■ •  * ,  *
8- f o o d  a n d  o t h e r  a g r i c u l t u r a l  p r o d u c t s .  W h e n  j s o n a g r i c u l t u r a l

9' l a n d  u s e s  e x t e n d  i n t o  a g r i c u l t u r a l  a r e a s ,  "farms o f t e n  b e c o m e  . .* 71
'* * .■ •

10 t h e  s u b j e c t  of  n u i s a n c e  suits.- A s  a re su lt, ' f a r m s  a r e  7 2

11 s o m e t i m e s  f o r c e d  t o  c e a s e  o p e r a t i o n s .  M a n y  o t h e r s  a r e  73

12 d i s c o u r a g e d  f r o m  m a k i n g  i n v e s t m e n t s  i n  f a r m  i m p r o v e m e n t s . I t  74

13 is t h e  p u r p o s e  of t h i s  A c t  t o  r e d u c e  t h e  l o s s - t o  t h e  S t a t e  of

14 ’ i t s  a g r i c u l t u r a l  r e s o u r c e s  b y  l i m i t i n g  t h e  c i r c u m s t a n c e s  75

15 under, w h i c h  f a r m i n g  o p e r a t i o n s  m a y  b e  d e e m e d  t o  b e  a 76

16 n u i s a n c e .

17 S e c t i o n  2. T h e  terra " f a r m "  a s  u s e d  i n  t h i s  A c t  m e a n s  a n y  78

18- p a r c e l  of l a n d  u s e d  f o r  t h e  g r o w i n g  a n d  h a r v e s t i n g  of c r o p s ;  79

19 f o r  t h e  f e e d i n g ,  b r e e d i n g  a n d  m a n a g e m e n t  of l i v e s t o c k ;  fo r  8 0

20 d a i r y i n g  or f o r  a n y  o t h e r  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  u s e  81

21 or c o m b i n a t i o n  t h e r e o f .  ' • .

22 S e c t i o n  3. N o  f a r m  o r a n y  o f  it s  a p p u r t e n a n c e s  s h a l l  b e  8 3

2 3 or b e c o m e  a p r i v a t e  o r  p u b l i c ' n u i s a n c e  b e c a u s e  of a n y  c h a n g e d  8 4

24 c o n d i t i o n s  i n  t h e  s u r r o u n d - . n g  a r e a  o c c u r r i n g  a f t e r  t h e  f a r m  85

25 h a s  b e e n  i n  o p e r a t i o n  f o r  m o r e  t h a n  o n e  y e a r ,  w h e n  s u c h  f a r m  86

26 w a s  n o t  a n u i s a n c e  a t  t h e  t i m e  i t  b e g a n  o p e r a t i o n ,  p r o v i d e d ,

27 t h a t  t h e  p r o v i s i o n s  of t h i s  S e c t i o n  s h a l l  n o t  a p p l y . w h e n e v e r  87

28 a n u i s a n c e  r e s u l t s  f r o m  t h e  n e g l i g e n t  or i m p r o p e r  o p e r a t i o n  88

29 of a n y  f a r m  or i t s  a p p u r t e n a n c e s .   ̂ j

30 S e c t i o n  4. T h e  p r o v i s i o n s  of S e c t i o n  3 of t h i s  A c t  s h a l l  J: 90

31 .not a f f e c t  or d e f e a t  t h e  r i g h t  of a n y  p e r s o n ,  f i r m ,  o r  91

32 c o r p o r a t i o n  to r e c o v e r  d a m a g e s  f o r  a n y  i n j u r i e s  o r  d a m a g e s  92

33 s u s t a i n e d  b y  t h e m  o n  a c c o u n t  of a n y  p o l l u t i o n  of, o r  c h a n g e  93
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PR IN TIN G  CO D E—The parts in th is s ty le  ty p e  are 
additions to the text o f  the existing section o f  the 
law . The parts in th k  style type arc deletions from 
the text o f  the existing section of the law. The absence 
o f  either o f  the above type styles in an amendatory 
SE C TIO N  indicates that an entirely new section or 

.ch apter is to be added to the existing law.

S E N A T E  E N R O L L E D  A C T  N o .  2 7 7

A N  ACT to amend 1C 34-1-52 concerning nuisances.

it^snacted by the Genera l Assembly o f  the State o f  
^ r n d i a n a r ^ y

SECTION 1. IC 34-1-52 is amended by adding a NEW 
section 4 to read as follows: Sec. 4. (a) The general assembly 

. declares that it is the policy of the state to conserve, protect, and 
encourage the developm ent and im provem ent o f  its 
agricultural land for the production o f food and other 
agricultural products. The general assembly finds that when 

• non agricultural land uses extend into agricultural areas, 
agricultural operations often become the subject of nuisance 
suits. A s a result, agricultural operations are sometimes forced 
to cease operations, and many persons may be discouraged 
from making investments in farm improvements. It is the 

. purpose o f this section to reduce the loss to the state o f its 
agricultural resources by limiting the circumstances under 
which agricultural operations may be deemed to be a nuisance.

(b) A s used in this section, “ agricultural operation" 
includes any facility for the production of crops, livestock, 
poultry, livestock products, poultry products, or horticultural 
products or for the growing o f timber.

(c) As used in this section, “ industrial operation” includes 
any facility for the manufacture o f a product from other 
products, for the transformation o f a material from one (1) form 
to another, or for the storage or disposition o f a product or 
ma*eriah

(d) As used in this section, “ locality” means the specific 
area o f land upon which the operation is conducted.

(e) No agricultural or industrial operation or any o f its 
appurtenances shall be or become a nuisance, private or public,
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b y  a n y  changed conditions on the locality thereof after the 

agricultural or industrial operation, as the case ma}’ be, has 

been in operation continuously on the locality for mere than 

one (1) year, provided:

(1) there is not significant changein ihehours of operation;

(2) there is no significant change in the ti'pe of operation; 

and

(3) the operation would not have been a nuisance at the 

time the agricultural or industrial operation, as thecasemay 

be, began on that locality.

(f) This section does not apply whenever a nuisance results 

from the negligent operation of an agricultural or industrial 

operation or its appurtenances.



• • G E N E R A L  A S S E M B L Y
COM M ONW EALTH  OF K E N T U C K Y  

R E G U LA R  SESSION 1980

• * H o u s e  B i l l  N o .  9 0 9

• M a r c h  1 9,  1 9 8 0

The following hill was reported to the Senate from the House and orderied 
' * • * •

to be printed.



} O  U J J l \ J . U U U

AN ACT r e l a t i n g  t o  p r o t e c t in g  a g r i c u l t u r a l  o p e r a t io n s  

from  n u is a n c e  s u i t s  u n d e r c e r t a in  c ir c u m s ta n c e s .

Be i t  e n a c te d  b y  th e  G e n e ra l A ssem b ly  o f  th e  Commonwealth
* • •

o f  K en tu cky :

1 SECTION- 1 . A  NEW SECTION OF KRS CHAPTER .413 IS  .

2 CREATED TO READ AS FOLLOWS:

3 (1) I t  i s  t h e  d e c la r e d  p o l i c y  o f  th e  Commonwealth

'4  ' t o  c o n se rv e  and p r o t e c t  and en co u rag e  th e  d e ve lo p m en t and

5 improvement, o f  i t s  a g r i c u l t u r a l  la n d  f o r  t h e  p r o d u c t io n

6 o f  fo o d  and •' o t h e r  a g r i c u l t u r a l  p ro d u c ts ? )  When

7 n o n a q r ic u i t u r a l  la n d  u s e s  e x te n d  in t o  a g r i c u l t u r a l  a r e a s ,
• •’ ■*
8 a g r i c u l t u r a l  o p e r a t io n s  o f t e n  become th e  s u b j e c t  o f  n u i -

* • • i

9 san ce  s u i t s .  As a r e s u l t ,  a g r i c u l t u r a l  o p e r a t io n s  a re

10 som etim es fo r c e d  t o  c e a s e  o p e r a t io n s . Many o th e r s  a re  •*

11 d is c o u ra g e d  from  m ak ing  in v e s tm e n ts  i n  fa rm  im p ro v e m e n ts . *

1 2  (^ t  i s  th e  p u rp o se  o f  t h i s  s e c t io n  t o  r e d u ce  t h e  lo ss: t o
^  •*% (

13 th e  s t a t e  o f  i t s  a g r i c u l t u r a l - r e s o u r c e s  b y  l i m i t i n g  th e

14 c ir c u m s ta n c e s  u n de r w h ic h  a g r i c u l t u r a l  o p e r a t io n s  may be

15 deemed t o  be a n u is a n c e .

1 F (2)  No a g r i c u l t u r a l  o p e r a t io n  o r  any o f  i t s  a p p u r-
•\ *

17 ten an ce s  s h a l l  be  o r  become a n u is a n c e ,  p r iv a t e  o r

18 p u b l ic ,  by  any changed c o n d it io n s  i n  o r  a b o u t  th e  l o c a l -  j

19 i t v  t h e r e o f  a f t e r  th e  same has been in  o p e r a t io n  f o r  more
.4//<>?<•</ 77> /yj ^

20 than  one y e a r ,  when su ch  o p e r a t io n  was no t/ja  n u is a n c e  / a t

i .V-

.W
-
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1 th e  -time th e  o p e r a t io n  b e q a n j j  p r o v id e d ,  t h a t  th e  p r o v i -

2 s io n s  o f  t h i s  s u b s e c t io n  s h a l l  n o t  a p p ly  w henever a n u i-

3
• • •

san ce  r . e s u lt s  from  th e  - n e g lig e n t  o o e r a t io n  o f  any su ch

A a q r i c u l t u r a l  o p e r a t io n  o r  i t s  a p p u rte n a n ce s -

5
• •

(3 ) F o r  th e  p u rp o se s  o f  t h i s  s e c t io n  " a q r i c u l t u r a l

e o p e r a t io n "  in c lu d e s ,  w it h o u t  l im i t a t i o n ,  anv f a c i l i t y  f o r

7 th e  p r o d u c t io n  o f  c r o p s ,  l i v e s t o c k ,  p o u l t r y ,  l i v e s t o c k

8 p r o d u c t s , o r  p o u l t r y  p r o d u c t s  in c lu d in q  h o r t i c u l t u r a l  and

9 q ro w in q  o f  t im b e r .

10 (4 ) The • p r o v is io n s  o f  s u b s e c t io n  (1 ; o f  t h i s

11 s e c t io n  s h a l l  n o t  a f f e c t  t h e  r i q h t  o f  any p e rs o n ,  f i r m ,
•

12 o r  c o r p o r a t io n  t o  re co v e r , damaqes ' f o r  any i n i u r i e s  o r

13 damages s u s t a in e d  b y  them  on a c c o u n t  o f  p o l l u t i o n  o f  . th e

14 w a te rs  o f  any s tre a m  o f  any  su ch  p e rs o n , f i r m ,  o r  c o rp o ­

15 r a t io n .

16 • (5 ) (Any and a l l  o rd in a n c e s  o f  anv u n i t  o f  l o c a l

17' gove rnm en t' now i n  e f f e c t  o r  h e r e a f t e r  a d op ted  t h a t  w ou ld

18 make th e  O D e ra t io n  o f  .any su ch  a q r i c u l t u r a l  o p e r a t io n  o r

19 i t s  a p D u rte n a n ce s  a n u is a n c e  o r  p r o v id in g  f o r  abatem en t

20 t h e r e o f  as a n u is a n c e  i n  th e  c ir c u m s ta n c e  -s-et- • f o r t h — in '

21 tfe i-s -^ -se c t ion  -j_are— a r td - s h a l l he n u l l  and v o n d ; / p ro v id e d .

22 , how ever, t h a t  th e  p r o v is io n s  o f  t h i s  s u b s e c t io n  s h a l l  n o t

23 a p o ly  w henever a n u is a n c e  r e s u l t s  from  th e  n e a l iq e n t

24 o p e r a t io n  o f  anv su ch  a q r i c v ' t u r a l  o o e fa t io n  o r  any o f

25 i t s  a p o u r te n a n ce s .

26 S e c t io n  2 . T h is  A c t  does n o r  a f f e c t  a c t io n s  cora-

- 2 -



menced p r i o r  t o  t h e  e f f e c t i v e '  d a te  h e r e o f .
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S T A T E  O F  M A I N E

IN TH E YEAR O F OUR LORD N IN ETE EN  HUNDRED AND EIGHTY-ONE

H. P . 1175 — L. D. 1399 

AN ACT to P ro tec t  F a r m e rs '  R ight to F a rm .

Be it enacted by the People of the S tate  of Maine, as follows:

17 MRSA § 2805 is enacted to read :

§ "2805. F a rm s  or fa rm  operations not a nuisance

1. Definition. As used in this section, unless the  context o therwise indicates, 
the following te rm s  have the  following meanings.

A. “ F a r m ” m eans the land, buildings and m achinery used in the  com m ercia l  
production of fa rm  products.

B. " F a r m  operation”  m eans a condition o r activity which occurs on a fa rm  in 
connection with the com m ercia l production of farm  products and includes, but 
is not limited to, noise, odors, dust, fumes, operation of m achinery  and 
irrigation pumps, ground and aerial seeding, ground spraying, disposal of 
m anure, the application of chemical fertilizers, soil am endm ents , conditioners 
and pesticides and the employment and use of labor.

C. “ F a rm  product”  m eans those plants and anim als useful to m an and 
includes, but is not limited to forages and sod crops, grains and food crops, 
dairy  products, poultry and poultry products, bees, livestock and livestock 
products and fruits, berries , vegetables, flowers, seeds, g rasses and o ther 
s im ilar products.

2. Generally accepted agricultural p ractices . ‘‘ A fa rm  or fa rm  operation shall 
not be considered a public or private nuirance if the fa rm  or fa rm  operation 
alleged to be a nuisance conforms to generally accepted agricultural p ractices , as 
determined by the Commissioner of Agriculture, Food and Rural Resources in 
accordance with the Maine Administrative Procedure Act, Title 5, chapter 375.

3. Change- in land use; A farm  or fa rm  operation shall not be considered a 
public or private nuisance if the farm  or fa rm  operation existed before a change in 
the land use or occupancy of land within one mile of the boundaries of the farm  
and, before the change in land use or occupancy of land, the fa rm  or farm  
operation would not have been a nuisance.

4. Application. This section shall not affect the application of sta te  and 
federal statutes.
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AN ACT concerning

CHAPTER

. . right to Perform Agricultural Operations

FOR the purpose of providing that agricultural operations

T
i

that have been in operation for 1 year or more nay not 
be or become a public or private nuisance; defining a 
term; providing exceptions; providing for the 
prospective effect of this Act; and providing that 
certain obligations or contracts are not impaired by 
this Act. .

H

*•: r 
J % •! ■

*  >(:

V.n*. BY a d d in g  t o

« • Article - Courts and Judicial Proceedings
. •• • • Section 5-308
: i Annotated Code of Maryland

* (1980 Replacement Volume and 1980 Supplement)

•; * Preamble.

■ ;-t The General Assembly finds that the protection and
» encouragement of agricultural operations vhich produce food 

■ ••••.• ■ and other agricultural products is necessary' for the
. maintenance of the public health and welfare and- the
1 ‘ continued viability of the economy of this State and 
. * * matter of the highest public priority.

as

Since this State is becoming increasingly urban, farm 
•areas and populations continue to decrease. Often when 

t 'nonagricultural land uses from urban or suburban development 
■- intrude into existing agricultural areas, agricultural

operations are threatened by nuisance suits.

It is the purpose of this Act to reduce the loss to the
State of its agricultural resources by limiting the
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•EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTINC LAW. 
[Brackets) indicate matter deleted from existing law. 
Underlining indicates amendments to bill.
Bfer±ke— eut indicates matter stricken by amendment.
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circumstances under which, agricultural operations nay be 
deemed to be a nuisance; now, therefore.

2 HOUSE 3IL L  No. 536

62

7

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF 
MARYLAND, That section(s) of the Annotated Code of Maryland 
be repealed, amended, or enacted xo read as follows:.

Article - Courts and Judicial Proceedings

5-30B.

(A) IN THIS S5CTI0N, 
OPERATION FOR THE:

"OPERATION" • MEANS A  FARM

v:

CROPS; AND

(B)

(1) CULTIVATION OF LAND;

(2) PRODUCTION OF AGRICULTURAL CROPS;

(3) RAISING OF POULTRY;

(4) PRODUCTION OF EGGS; ’

(5):. PRODUCTION OF MILE;

(6) PRODUCTION OF FRUIT OR OTHER HORTICULTURAL

(7) PRODUCTION OF LIVESTOCK.

THIS SECTION DOES NOT APPLY TO:

(1) AN AGRICULTURAL OPERATiOH TEAT DOES NOT
CONFORM TO FEDERAL, STATS, OR LOCAL HEALTH OR ZONING 
REQUIREMENTS;

(2) A FEDERAL, STATE, OR LOCAL AGENCY WHEN 
ENFORCING AIR, WATER QUALITY, OR OTHER ENVIRONMENTAL 
STANDARDS UNDER FEDERAL, STATE, OR LOCAL LAW; OR

(3) AN AGRICULTURAL OPERATION THAT IS CONDUCTED 
IN A NEGLIGENT MANNER.

(C) IF AN AGRICULTURAL OPERATION, INCLUDING ANY CHANGE 
IN THE OPERATION, HAS BEEN UNDER WAY FOR A PERIOD 0? 1 YEAR
OR MORE AND IF THE OPERATION OR THE CHANGE DID NOT
CONSTITUTE A NUISANCE FROM THE DATE TEE OPERATION BEGAN OR 
THE DATE TEE CHANGE IN TEE OPERATION BEGAN, IT MAY NOT BE OR 
BECOME A PUBLIC OS PRIVATE NUISANCE.

o5
36
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92

95

97

99

101

103

105

107
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111

113
114
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117

119

121
122
123
124

125

SECTION 2. AND BE IT FURTHER ENACTED, That this Act 
shall be construed only prospectively and nay not be applied 
or interpreted to have any effect on or application to any 
event or happening, including contracts and nuisance 
actions, occurring before the effective date of this Act.

i-t.
123
129
130
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SECTION 3. AND BE IT FURTHER ENACTED, That a presently 
existing obligation or contract nay not be inpaired in any 
vay by this Act.

• '• •  • 
i 1 ■ ___ ■ - • ‘;

SECTION 4. AND BE IT FURTHER ENACTED, That this Act 
shall take effect.July 1, 1981
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Approved:

Governor.

Speaker of the House of Delegates.
j - .— ,

— • .... . 7 T - . ~ P r e s i d e n t  of the Senate.
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