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No. OO F](ésition* Barg. Unit

Poiitioa Title o 3 .
] _ Administrative Assistant- TT \ . MH " ir
T}:ne ISialnlT . 5u/f MociHT RP Number Location Election RUSIEF - fair
u ! 12 : Juneau
1 mm
SITw?: Justification
Type 0f Expenditure Anonat
1 1 22 3 ' This new position will assist the program staff
- by preparing documents necessary to contract
BetkfH . X~ for services to contain and clean up hazardous
! XXM ! up !
htoiiM Pay HHIMX substances, hy recording and tracking expendi-
> biker . 8.0 , tures from the response fund and preparing the
Tot»J PerwMI Servicei 3.0 * fiscal reports required to report program
Travel 5'0 activities t the Legislature. This person
Contractual - will also maintain records describing incidents
C?mmodmes 1.5 and spills from across the State and other data
anspnmat 2.0 necessary to obtain cost-recovery from respon-
sible parties.
Tout Colt 39.5
vl S- t — We expect to fill this position on October 1, 1986,
Bccclnl Code vadlan sonata
Federal tcceiatt 1003 Funding for nine months has been requested for
Q F Httk 1003 FY 87.
General Fm | i JSSL 39.5
I-A Receipt! 1005
Program Receipt? 1021
CIP ReccifU 1061
Oilier
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ftoihl Title No. Of Poiiliou i1 sur Bare Unit 1
eIl

Clerk Typist 111 One
TiwSuui...... ~ 151 ffi.iii. RF Necabr Locukw Elechia Dulici 1P|
Full Time | 12 _ iluasflii
JMtilfcatioa
Type of Expenditure Am ul
1477 3 This new position will provide clerical support
. - to the new program staff and enter data into
B cKfiil 5.3 .. VXIXVXVIVXVIVRVKKKY computer files established to record program
Feemimm Pay . activities. This person will he required to
biker . KVKVXVXVXVXVIXVAV  prepare regulations, contract documents and
Tpul Servicet 20.0 t fiscal reports as well as routine correspondence.
Travel
CMincUal 3.5 We expect to fill this position on October 1, 1907.
ComaaodliitB 1 , 5
cqvtiM 2.0 Funding for nine months has been requested for
005 FY 07.
Tool Coil 270
Receipt Code Fueiipft Sowco
Fcftis] Receipt* 1012
0 F M|tefe ton
Geperil F u I 1004 27.0
'A Receipts 1005
Ptrograa Receipt! 1021
CIP Receipt! 1061
Other
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Diiuicl

Perm. Part Tim Juneau
" Julifkeiioo
Type of Eipndil«n 5 Alsgut This new field officer will augment the existing
1 oil spill position to Investigate reports of
18.7 ettt spilled hazardous materials, monitor cleanup
Betkflll 5,6 ... activities, and work with community govermment
Premivi Pay and local safety agencies on plans for respond-
biker _ _ ing to emergencies due to spills or fires
TpUl PottHui SmkTi 24,3 involving chemicals. This person will require
Travel - 5.0 vafety training and equipment to minimize expos-
Coalracttal =2 ure t hazar  chemicals. This person will
_Cofau:c\/loc(ijldu 3.5 work with exls q staff as a team of two for
Stgrw .0 safety purpose  »n Investigating Incidents
Involving s T hazardous materials especially
Total Coal 34.8 in confined This person will obtain
samples and other information necessary to take
ItalB Coda enforcement actions under federal or State laws.
Pcdcial Rcccirti IRO2-
jm.
Gcocral Fm i m + TOT
I-A RcccifU 100s
Profica lecclpu 021"
Cir reccifu 1%1
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Poiilioa Tille _ . No. of Positions ange/étep Bug UII -qgm
HFhU Field. .Qf In One figl
Time Suius HP Number Locilio* Election iDiUicl
Full Time 12 ) Anchorage
s AXYIVSXY \y> Justification
Type of Expenditure Amount This new field officer will augment the existing
i 2 3 oil spill position to Investigate reports of
28,1 - spilled hazardous materials, monitor cleanup
Benefit! 8.3 NFVVVVVVVEVVVN  activities, and work with community govermment
: ] -
Premium Pay . and local safety agencies on plans for respond-
i biker XXNXKX-X-X-XK-XX- - ing to emergencies due to spills or fires
To<»! Sergej ¥...4 Involving chemicals. This person will require
Travel 5.0 safety training and equipment to minimize expos-
‘Contractual 5.0 ure to hazardous chemicals. This person will
J Commodities 3.5 work with existing staff as a team of two for
tquipmeat 2.0 safety purposes when Investigating Incidents
Other Involving spills of hazardous materials especially
Total Coil 5.5 In confined areas. This person will obtain
samples and other Information necessary to take
Receipt Code Funding Source enforcement actions under federal or State laws.
Federal Recelpts - _ _ o
fIP.MiEh. |fQ6| We expect to fill this position on October 1, 1BA.
General Fund| 317T
I-A ReccipU 1005 Funding for nine months has been requested for
Program Receipts 102* Fy 87.
CIP Rcccifu 1061
Other
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No. 0f Positions

_ _ - Range/Ste
|Poniijk Tnle Environmental Field Officer TTT ons. . gersier B““nrfn < w o>\
1Time Suiui TSujrMontlu RP Number Location Election District m
Perm. Part Time n 6 Anchorage
Justification
Type of Eipcnditurc ! Amount This new field officer will augment the existing
1 2 3 oil spill position to Investigate reports of
Salary 18.7. spilled hazardous materials, monitor cleanup
Bencfilt 5L, X \WwXvxXiwx\Wvivilv - activities, and work with community govermment
Premium Pay xixixIxixix-xrixixlxvxx  aiid local safety agencies on plans for respond-
taker ing to emergencies dui.” to spills or Vires
Total Personal Services 94 1 involving chemicals. This person will require
Travel 5aQ safety training and equipment to minimize expos-
Contractual 5.0 ure to hazardous chemicals. This person will
Commodities 3.5 work with existing staff as a team of two for
Equipment 2.0 safety purposes when Investigating incidents
taker Involving spills of hazardous materials especially
Total Cost 39.8 In confined areas. Th - person will obtain
sanples and other Information necessary to take
Receipt Code | Fundini Source enforcement actions under federal or State laws.
Federal Reseats Hifl2
G F, Motefe........... im i
General Funds 1004 39.8
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Oilier
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FoiUioa Title No. of Poiiliou boy Appro*.

. . Environmental Field Officer TII One
TSIsuiwi iSiaff Mootin [iFICiSbcr Location =Election biiukt
Full Time 12 Fairbanks
il \/\V/

Jollification

Type of Exlpcaelwc | 9 Anréual This new field officer will augment the existing
37 1 ST e vviviy oil_ spill position to Ipvestigatg reports of
Bengfit Wi YWYISYYIVI spillled hazardous materials, monitor cleanup
P?Qgilf;[a P : activities, and work with community government
Other ) and local safety agencies on plans for respond-

ing to emergencies due to spills or fires

. Teil rerwMI Stivkte 41.3 Involving chemicals. This person will require
Tried 5.8 safety training and equipment to minimize expos-
gontr}a(et%!?_l 1,2 ure to hazardous chemicals. This person will
feoegfa)((:(ljlcs 3.5 work with existing staff as a tean of two for

‘ Uﬂr 2.Q safety purposes when Investigating Incidents
. Involving spills of hazardous materials especially
( Total Coil 56.8 In confined areas. This person will obtain
_ . samples and other Information necessary to take
Receipt Codc Fundian Sowce enforcement actions under federal or State laws.
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STATE OF ALASKA 1956 LEGISLATIVE SESSION
FISCAL NOTE

Revision Data :

RENI'F.ST FISCAL OFT Ml.
SilL Resolution No.:  HB 470 Agency Affected: . Lapo
Tit!" . An Art Rftl.gtinn to thp Ppl°a<;p. B%U:y (gccupatmnaP gafety and Health

vf OIland Hazardous Substances

EE°3§§{or tllgvis,BEKso%qneCré,s etc. Components: Occupational Safety and

. \use..BES,Qlir. Health .
Datt of Request 111486 e :
EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FYS6 | FYST | FY®8 FYS9 | FY9 | FYd
PERSONAL SERVICES 1 1 | 1
TRAVEL " T0 | 1 L
CONTRACTUAL i 1 1 | 1
SUPPLIES | n o 1 1 1 1
EQUIPMENT 1 1 1 1 1
LAND i STRUCTURES i i 1 @ 1
GRANTS, CLAIMS | t | . i
MISCELLANEOUS 1 1 1 | 1
TOTAL OPERATING -0- 1 lo.o | -n -n-r -n 1 -0-

CAPITAL

REVENUE
FUNDING :  (Thousands of Dollars)

GENERAL FUND 1 1 1 1 1
FEDERAL FUNDS 1 1 1 1 1
OTHER 1m n i I i [
TCTAL - 0. I m O 1 - -n- i _0- i -0-
POSITIONS
FULL-TIME 0 1 1 I | -1
PART-TIME
TEMPORARY 0 1 | 1
ANALYSTS : Attach aseparate page if necessary
P<rsimH hy o ANaSidmActor . 465-4870
Division*' "LaDor Standards and Safety-? - 1/21/86
A roved bv Cor ImiSSian,,r. ATiirU”~c”son n f,. 1/21/86
Aggr.cv: ?_a[)or
Distribution thX_Aaencv preparing fiscal note).

Legis|ative Finance

Legislative Sponsor



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. -42a

The Department of Environmental Conservation, as the administrator of the
"Oil and Hazardous Substance Release Response Fund™ will transfer funding
by Reimbursable Services Agreement to the Department of Labor. This will
allow the Department of Labor to meet 1its responsibilities under the
proposed Section 46.08.040(3).-

The S50CO travel monies will be used to send two industrial health consul-
tants to tne Environmental Protection Agency®s (EPA"s) Hazardous Materials
Incidence Operations training course. It is estimated tnat 1t will cost
S2,500 each. The course is held at EPA"s New Jersey training facility.
This will assure that the Department®s Occupational Safety and Health
Consultation Section will have persons with knowledge to assist employers
set up training programs.

The $5000 in commoaities will be used to purchase books and other written
materials and films or video tapes recommended by EPA that can be loaned
out to employers who need audio visual materials for their training
classes.

This Tiscal note assumes, though the bill has ar+ "immediate effective
date”, the funding for the above will not be available until FY 87.



HB 470: I1SSUES & DISCUSSION

Issue: For what purpose should the fund be used?

Alternatives:
(D) emergency/acute oil spill and hazardous
substance release.
2 site investigation and cleanup.
3) combination as envisioned 1in current, version

of bill.

Discussion:
Proposed fund should be strictly limited to emergency
or acute response to oil spill or hazardous substance

releases, capital, nonlapsing in nature.

Concomitantly, one position should be added to DEC"s
operating budget specifically to continue their exist—
ing program of inspecting, 1investigating, sampling and
analyzing hazardous waste sites. The new position
would catalogue and prioritize sites according to level
of hazard and recommend for consideration by the
Legislature, capital cleanup funds in future budgets.
Employee would also work closely with federal Corps of
Engineers personnel to coordinate their cleanup ef—

forts.
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2)

Language authorizing legislative appropriations from
federal, private or other sources would assure that the
State 1is receptive to such receipt and mission and
specific projects could be further authorized if needed

either through legislation or RP.

Department Concern:

Issue:

Without the ability to use a portion of the fund for
contract investigation, they will be unable to pursue
the responsible party and eventually clean up spill or
release. A prime example 1is the Nome oil spill. The
Department will argue for the abxlity to utilize a
portion of the fund for some site 1investigation.

Without this ability, they cannot support the bill.

How should the fund be composed? How should it be
capitalized? Should the Legislature place a cap on its

size? Should there be an automatic transfer mechanism?

\] >y Alternatives:

(1) Rainy Day Fund
2 Transfers and reappropriations

) Capital budget ippropriation

Discussion

To assure maximum legislative review and oversight of
the fund in accordance with its intended purpose, the

Legislature should capitalize the fund one time with



subsequent capital appropriations based on fund use.
The new, combined, oil spill and hazardous substance
release fund should be patterned after the successful
oil spill fund which was originally capitalized at
about the $1.5 million mark. The proposed $1 million
capitalization of HB 470 can occur by utilizing four
sources of existing funding. First, transfer any
remaining monies in the existing oil spill fund to the
new fund. This amount should approximate $150-200,000
in June 1986. Second, appropriate at least $300,000 to
existing fund as proposed in the Governor®"s capital
budget. Third, the existing oil spill mitigation
account currently has approximately $19,000 sitting 1in
it for possible appropriation by the Legislature or it
lapses to the general fund. Department sources indi—
cate that by June 1986 this account will accrue an
additional $300,000, also available for appropriation.
Of the three actions, as much as $800,000 could be
realized. The remaining $200,000 to fully capitalize
the new fund at the $1 million mark could come from two
sources: One, capitalize Governor™s request at
$500,000 Ulevel; or two, authorize the Governor to
transfer/allocate, on a one-time basis, the difference
between that amount created by the combination of the
above mentioned sources and the Rainy Day Fund, up to a
total not to exceed $1 million. No further withdrawals
from the Rainy Day Fund would be authorized. The

Department can support this approach.
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3J<snssue: Municipal interest - Should the legislation
authorize reimbursements? Should legislation provide
guidelines for when/how reimbursements to municipali—

ties should occur? Leave to Department or direct th"

to develop?

Discussion:
Bill currently provides a mechanism whereby the Depart-
ment can contract with municipalities to provide
emergency response with Departmental review. Also,
provides that the Attorney General can assist in the
collection of cleanup costs from responsible parties.
Bill prohibits fund use for purchase of capital items

with some exceptions.

The municipalities currently support the bill because
they expect to see some ongoing reimbursement from the
State for their first response. With a limit on the
v/- ~ amount of funds available being subject to legislative
NfU* A*i/flr appropriations, some erosion of support may occur.
1 \ }J
At least three funding reimbursements should be dis—

cussed:

(1) Where a municipality"s first response team re—
sponds to an emergency requiring immediate action.
The result would be that the municipality would

respond and perhaps contract for actual cleanup.



4) lIssue:

5) Issue:

There is general agreement that this type of
response activity is eligible for reimbursement.
Is the payroll of municipal employees, either
first responders or other reimbursable? There 1is
no agreement here.

Should the fund be used to buy rolling stock,
i.e., fire trucks, ambulances, etc..or other
response related equipment? There is no clear
agreement here, although HB 470 as before the
Committee has language which would prohibit the

funds use for "capital improvements." Clearer

guidance should be given here.

CIRI Amendment - Indemnification. Two legal
opinions are attached which discuss the issue. Addi —

tionally, a proposed letter of intent 1is attached.

Definitions - Concern 1is that current definition
in HB 470 is not specific enough. Is it too broad?
What laws are included in the umbrella of "state o.-e

federal law or by regulations adopted under state or

federal law"?

Discussion:

Attached is a legal description of what 1is covered.
One option would be to reference each state and federal

statute with a proviso that would allow for the



addition or inclusion of future federal or state laws
in this area. A problem with a string such as this is
that it might polarize constituencies for or against
the bill. A second option would be to use the broad
definitions and during further discussion or debate to
include the actual statute references with short titles
and partial lists of substances for members. Such
lists then become part of the legislative history but

do not inordinately clutter the statute.

6) Issue: Fiscal Notes, DEC and Labor

Discussion:
DEC - Propose paring down to two (2) environmental
field officers to investigate reports of spilled
substances, monitor cleanup, etc... Costs associated
with each of these positions approximates $51.9, total

$103.8.

Other proposed positions m the fiscal note of the
Department included a person to write regs, cleanup and
containment procedures and negotiate contracts, and a

clerk typist.

Propose that DEC spread this management responsibility

over existing personnel.
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The Department feels strongly that because of the
regulations and guideline” required in the current
draft, they need a full-time professional position to
coordinate this activity. They could, absent these
requirements, otherwise spread the administrative
burden over their current staff in oil spill response
with the addition of one half-time equivalent. The

Department will speak to this.

Labor - The Department"s fiscal note responds to the
requirement that they develop safety education programs
for employers of emergency response employees. Labor
proposes the use of $10,000 to send existing employes
to the EPA"s hazardous materials incidence operations
training course and to purchase training manuals for

ongoing training.

Discussxon:
Should the Department of Labor be responsible for

training?

At least one municipality recommended that DEC should
use fund monies to contract "with a person, or a
municipality of the state for personnel, equipment, or

services necessary to carry out all training, ...
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7) Issue: Should DEC personnel be designated as peace officers?

Discussion:

Suggest this section be deleted.



TO:

FROM

RE:

DATE:

MEMORANDUM

Rep. Pat Pourchot
Staff
HB 470

February 25, 1986

In preparation for the Finance Subcommittee meeting on HB 470,
February 25,1986, 1in addition to each member®s bill file, copies
of the following are provided:

Department of Environmental Conservation fiscal note;

legislative arl fiscal history of the Oil Pollution Control
Program;

letter from Alaska Miners Association;

proposed amendment from Cook Inlet Region Incorporated re:
indemnification protection;

letter from Division of Retirement and Benefits re: DEC
employees as peace officers; and

DEC Hazardous Waste Management Program overview.

Additionally, to frame the meeting, the Commissioner of DEC has

been

asked to respond specifically to the following:
State and departmental policy re: hazardous waste;

State and departmental plan for dealing with hazardous
waste;

schedule for implementing policy;
SB 503 implementation;
what is a hazardous substance as envisioned in this bill;

FY 87 budget increments as they relate to the above;



Page 2

- other bills which should be considered in the subcommittee®s
review of HB 470;

- the CIRI amendment and the broad issue of indemnification
and the state®"s liability;

- federal monies; which federal programs might be used to
match or offset state dollars;

- effect on municipal governments and question of reimburse—
ments ; and

- the proposed funding mechanism for the fund.

Finally, Jay Hogan, Director of Budget Review, OMB, will discuss
the Rainy Day Account, how it works, the "continuing”™ nature of
other appropriations from the fund, and alternative funding
mechanisms for HB 470.

The second hearing of the subcommittee has been scheduled for
Friday, February 28, from 8:00 a.m. to 10:00 a.m. 1in Capitol Room
17.



5.900 Alaska Statutes 8 45.45.900

_person repairing his own or a family member's motor vehicle;

T 'repair” or f'reP_aws”_ means the improvement, adjustment
replacement, examination, diagnosis, maintenance, servicing, removal
or installation ofany componenit or part ofa motor vehicle, bt does not
include towing or the supRIy of motor fuel to a motor vehicle. (§ 1 ch
146 SLA 1976; am § 21 ¢n 144 SLA 1977)

Effect of amendment. — The 1977  AS 28.10" for "with the Department of
amendment, in Para ragh 12), substituted ~ Public Safety under AS 28.10.0-10," and
"AS 28.35.260" for "AS 28.10.650," "under  “jurisdiction” for "state.”

Article 10. Miscellaneous.

Section

900. Indemnification agreements contra
to public policy

Sec. 4545900, Indemnification agreements contra to_public
policy. A provision, clause, covenant, or agreement. contained In,
collateral to, or affecting any construgtion contract which Eur orts 10
indemnify the promisee against liability for damages for (1) death or
bodily injury to persons, é} injury to property. i3). emgn defects or (4)
any other lass, damage or expense an_smlq underil), (2), or 13) of this
section from the sole negligence or wilfuf misconduct of the promisee
or the promisee's agents, sérvants or independent contractors who are
directly responsible"to the promisee, is against public policy and is void
and unenforceable: however, this provision dogs not affect the validity
of any insurance contract, workers comPensatmn or agreement ISSued
by ari insurer subject to the provisions of AS 21. 1S 1¢h 155 SLA 1975;
am 3 60 ch 94 SLA 1950)

Effect of amendment. — The 1960former AS  15.47.010. which was
amendment substituted "workers™ for  redesignated as AS 45.45.900 by the 1980
"workmen's" near the end of the section ~ amendment.

Editor's note. This section derives from

Chapter 50. Competitive Practices and Regulation
of Competition.

Article

1 Trademarks it} 45.50.010 — 45.50.200i
2. Log Urands j}} 45.50.210 — 45.50.3251
. Authorship i} 45.50.330 — 45.50.460) o
. Unfair Trade Practices and Consumer Protection I*E 45 50.471 — 45.40 5611
. Monopolies; Restraint of Trade it} 4550562 — 45.50 5961
Deceptive Advertising of Civil Defense Aidsipt 45.50.600 — 45.50.6061
1-12. |Reserved | _
13. Alaska Gasoline Products Leasing Act'}} 45.50.600 — 45.50.850)
14, IReservedl
15. Miscellaneous i} 45.50.9001

[=2X3 WY JN)



TEXT OF PROPOSED AMENDMENT TO H.B. 470

A.S. 45.45.900 is amended by adding at the end thereof the following language:
", or a provision, clause, covenant, or agreement of indemnification respecting

j[heAhSandJri6ng, containment or cleanup of oil or hazardous substances as defined
in A.S. .



SUGGESTED LEGISLATIVE HISTORY FOR PROPOSED AMENDMENT TO H.B. <N

This provision of the statute |Is Intended to facilitate agreements of
Indemnification within the private sector regarding clean up of toxic and
hazardous substances. It clarifies that a hazardous waste clean up contract Is
not, a "construction contract" and therefore Is not subject to the restrictions
upon indemnification agreements found In A.S. 25.900. The statute provides
certainty for parties who voluntarily enter Into indemnification agreements, and
therefore will allow parties tofreely negotiate such protections as between
themselves, Typically, such an Indemnification clause will be negotiated
between the private party responsible forthe creation and discharge of the
hazardous private substance (e.g., an oil company which has oil contaminated
with PCB's) and the private party hired by that company to cleanup or
eliminate the hazardous substance. Such clauses will operate in lieu of liability
Insurance, which Is at present exceptionally difficult to acquire In this area.

It also Is Important to confirm what the provision does not do. The
provision does not provide inany way for an exemption from liability for
mishandling of hazardous substances. Any injured party — members of the
public, the State, or other companies — will have all their rights to pursue
their full legal remedies. The provision will operate, in effect, to enhance legal
remedies for Injured persons by facilitating an additional layer of "deep
pockets" behind the clean up company. Moreover, the provision does not
require any entity, private or public, to enter into an indemnification
agreement. The statute confirms that such agreements are legal, but preserves
the complete freedom of all parties to decline to enter Into such an agreement

SCH:sj
(19/32)



MEMORANDUM State of Alaska

to: Commissioner Bill Ross date: February 27, 1986

Department of Environmental
Conservation fiieno: 366-354-86
TELEPHONE no. 465-3600
from: Harold M. Brown subject: Proposed amendment
Attorney General to CSHB 470 (Res)
and state and
By: Joseph W. Geldhof municipal liability

Assistant Attorney
Dept, of Law

By memorandum dated February 25, 1986 you requested our
review and counsel pertaining to House Bill 470, an act related

to the release of oil and hazardous substances. Specifically,
you wanted to know if passage of the act would alter municipal or
state liability compared to current law. You also sought our

review of a proposed amendment to the act which would change law
found at AS 45.45.900. This proposed amendment addresses indem—
nification arrangements vrelated to the <cleanup of hazardous
substances.

|
ALTERATION OF LIABILITY

The proposal in CSHB 470 (Res) to create an oil and
hazardous substance release response fund in and of itself does
not change or shift Jliability for t”e wuse, transportation or
improper disposal of oil or hazardous substances. The provisions
related to the fund are embodied section 1 of the bill and, if
established, would be embodied in a new chapter of Title 46.

Section 2 of the proposed legislation would <create
another new chapter in Title 46 pertaining to hazardous substance
release control. Certain provisions within this section provide
additional reporting requirements for persons using or transport—
ing hazardous substances when a hazardous substance is released.
Specifically, the proposed AS 46.09.010 would require 1in part
that:

...a person in charge of a vehicle, vessel or con-—

tainer from which, or a place at which, a hazard-—

ous substance is released shall report the release

to the department and appropriate public safety

agencies promptly after learning of the release.

The act would also require at proposed AS 46.09.020
that:

A person who <causes a release of a hazardous
substance shall make reasonable efforts to contain
and cleanup the hazardous substance promptly after
learning of the release...



Commissioner Bill Ross February 27, 1985
Department of Environmental Page 2

Conservation
AG File No. 366-354-86

Neither of these two proposed provisions dramatically
shifts liability compared to current state or federal law. Cur—
rent state law at AS 46.03.90 et seq. and AS 46.03.296 1in par—
ticular give the Department of Environmental Conservation reason—
ably stringent control over the disposal and transportation of

hazardous waste. The proposed act makes explicit the extent and
degree to which the regulated community wil3 be required to com-—
ply with state law related to hazardous wastes. In practical

terms, the enforcement standards for certain conduct are more
clearly articulated through the proposed legislation. The appli—
cation of sanctions as outlined in AS 46.03.760 - 790 to certain
conduct 1is also more obvious.

In terms of liability, passage of CSHB 470 (Res) would
establish statutory reporting and cleanup requirements which per—
sons, and organizations (including, as appropriate, municipal—
ities) would be required to follow in addition to the more gen—
eral requirements now found in AS 46.03 and 04.

Another aspect of the proposed legislation which may
modestly alter liability 1is the definition for hazardous sub-—

stance found at Iline 4 on page 9 of the bill. Hazardous
substance is arguably defined more broadly than the current defi —
nition of "hazardous waste" found 1in AS 46.03.900. Either of
these definitions would require technical analysis by DEC during
application. Still, our sense is that the proposed definition
for "hazardous substance"™ 1is or has a potential to be more inclu—
sive. Thus, we believe that the proposed definition for "hazar —

dous substance™ may potentially expand liability for persons or
organizations using, transporting or disposing of hazardous sub-—

stances .

The remaining portions of the proposed act deal with
administration of the fund and technical amendments to existing
law which apply the current sanctions found in AS 46.03 to reg—
ulated activities under the proposed act.

.
PROPOSED AMENDMENT REGARDING CONTRACTOR INDEMNIFICATION

A proposed amendment to CSHB 470(Res) 1is being circu—
lated which would alter current law found at AS 45.45.900. The

current statute states:

Indemnification Agreements Contra to Public Poli—
cy. A provision, clause, covenant, or agreement
contained in, collateral to, or affecting any con—
struction contract which purports to indemnify the
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promisee against Jliability for damages for (1)
death or bodily 1injury to persons, (2) injury to
property, (3) design defects or (4) any other
loss, damage or expense arising under (1), (2), or
(3) of this section from the sole negligence or
wilful misconduct of the promisee or the promi—
see"s agents, servants or independent contractors
who are directly responsible to the promisee, is
against public policy and is void and unenforce—
able; however, this provision does not affect the
validity of any 1insurance contract, workers®™ com—
pensation or agreement issued by an insurer sub-—
ject to the provisions of AS 21.

The proposed amendment would add the Tfollowing language to the
existing statute: ", or a provision, clause, covenant, or agree—
ment of indemnification respecting the handling, containment or
cleanup of hazardous substances as defined in A.S. 46."

This proposed language has been offered by an organiza-—
tion which 1is interested in cleaning up oil and hazardous subs—
tances in Alaska to avoid a literal application of the prohibi—
tion found in AS 45.45.900. While application of AS 45.45.900 to
the cleanup or containment of oil or hazardous substances 1is by
no means certain, the fear exists that any and all indemnifica—
tion agreements pertaining to containment and cleanup of oil or
hazardous substance may not be binding.

This might create a problem because responsible persons
tnd organizations interested 1in providing services to control or
cleanup hazardous substances may be reluctant to engage 1in such
activity because of the apparent prohibition on indemnification
agreements fv-und in AS 45.45.900. If the control and cleanup
activity is ciaracterized as a construction agreement, a literal
reading of the current statute wu.:nlies that the cleanup contrac—
tor cannot be indemnified by the entity seeking containment and
cleanup of the release. The question of indemnification 1is
particularly important because procurement of liability insurance
by a cleanup contractor is virtually impossible to obtain 1in the
context of hazardous release cleanup operations and very expen—
sive in the context of oil spills.

What the amendment proposes is language which would
create an opportunity for a firm, person, or organization which
created the oil or hazardous substance problem or for the entity
seeking cleanup of the release to <contractually indemnify a
cleanup contractor. This does not absolve the cleanup contractor
from liability. It merely creates a situation where the person
responsible for the release or spill (or the organization
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attempting to cleanup the mess, i.e. state or municipality) and
the cleanup contractor can allocate the liability between them—
selves without fear that the current AS A5.A5.900 will be inter—
posed as a defense.

For example, a corporation (SPILLEZE) 1is responsible

for the release of 1000 gallons of toxic substance. SPILLEZE
retains a contractor (KLEENEZE) for containment and cleanup of
the toxic substance. KLEENEZE will typically seek an indemnifi—

cation agreement from SPILLEZE for any liability arising out of
the containment and cleanup activity not associated with the
KLEENEZE®"s willful misconduct.

In certain circumstances a firm or person responsible
for releasing oil or hazardous substances will sign such an
indemnification agreement with a responsible <containment and
cleanup contractor. Enactment of the proposed amendment would
afford an opportunity to execute 1indemnification agreements 1in
these circumstances.

This analysis may be slightly different the situation
where the state seeks a contractor to contain and cleanup an oil

or hazardous substance release. Recently the Alaska Supreme
Court stated 1in Rogers and Babler, a Division of MAPCO Ala"ska,
Inc, v. State of Alaska, P. 2d Ro~! 3018, Jan. 31,

(Alaska 1986):

We are not inclined to accept a reading of the
statute that would 1invalidate the indemnity pro—
visions 1in every contract entered into between the
state and construction contractors. We think AS
A5.A5.900 should come into effect only when it 1is
determined, as between the state and the contrac-—
tors, that the state is solely negligent.

Thus, the supreme court of Alaska, at least with
respect to the state, 1is suggesting that the apparent prohibition
on indemnification agreements 1in construction contracts found at
AS A5.A5.900 will only apply when the promissee 1is completely
negligent and seeks to hold an innocent promissor accountable.

UnJ.er these circumstances, enactment of this amendment
may not be necessary but it would probably reduce the legal
uncertainty for responsible containment and cleanup contractors
and encourage their participation 1in this difficult business.
Passage of this amendment would create an opportunity for arm.s
length bargaining regarding the question of [liability. If the
department wants to encourage this type of contractual discus—
sion, enactment of this amendment seems appropriate.
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If the state ever engages the services of a containment
and cleanup contractor we trust DEC will work closely and cooper —
atively with the Department of Law regarding the terms of any
proposed indemnification agreement.

CONCLUSION

Two provisions 1in section 2 of CSHB 470 (Res) would
create specific statutory presumptions for persons using or

transporting oil or hazardous substances. As such, liability for
these particular activities 1is spelled out with greater speci—
ficity, although not necessarily increased. The proposed amend—

ment pertaining to indemnification would merely afford an oppor—
tunity for a considered debate on the allocation of liabili ty by
removing the apparent statutory bar to indemnification agreements
in construction contracts related to cleanup and containment of
oil spills and release of hazardous substances.

JWG:rn

ccC: G. Thomas Koester
Art Peterson
Doug Mertz

Rep. Mike Davis
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. H8. 47Q---------

In order to manage a program which responds to Both immediate and long-term
releases of oil and hazardous substances and make effective use of the fund TOTAL
created by this proposed legislation, several new positions would he required. RFOIIFST

Funding for nine months is requested for FY 87 182.7

A Program Management

1. A program person to develop regulations, negotiate contracts, iInitiate
appropriate cost-recovery actions, coordinate training and report to the legis-

lature.

2. A clerk/typist to provide clerical support and enter data into computer
files.

Response Capability

1. Three environmental field officer positions to investigate reports of
spilled materials, monitor cleanup activities, work with community government and
safety agencies on plans for responding to local emergencies involving chemical
spills/fires. The field officers would he assigned as follows: 1) one and one-
halT positions iIn Anchorage for the Southcentral Region; 2) one position in
Fairbanks for the Northern Region; and 3) a half-time position iIn Juneau for the

Southeast Region.
R, Support Costs

1. Travel funds of 5.0 per technical and field officer position manage7
nent will he necessary to conduct hearings on regulations, investigate incidents
and participate in training programs. 25.0

2.  Contractual funds of about 5.0 per position are required to pay office
costs including telephones, Xeroxing, word processing, utilities, janitorial
costs, printing and advertising costs and registration fees for training courses.

An additional 20.0 is requested for use iIn contracting with approved laboratories
for analyses of hazardous materials/wastes which are beyond the technical and
safety limitations of the department®s laboratory.

3. Funds for office supplies amounting to about 1.5 are requested for each
position; 2.0 is requested to replace expendable field sampling and safety sup-
plies for each field officer; and 5.0 is requested to repair laboratory testlng

equipment and replace supplies.

equipment funds of about 2.0 are requested fordesks, chairs,partitions, book-
shelves and similar 1tems necessary to equipthe office ofeach position. i?.n

Mote: In the 1987°Rudget, the agency also requested one additional position,
funded by Federal Superfund (CERCLA) dollars, to manage contracts to perform
investigations of sites where hazardous materials may have been inappropriately
managed 0 disposed. This position would also negotiate for federal dollars to
clean wp sites which are eligible for the Superfund, to supplement the State

monies iIn this response fund.

case_g_ of
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oil spill position t Investigate reports of
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CONTINUATION of FISCAL NOTE ANALYSIS

For Dill/Resolution No. 470

The Department of Environmental Conservation, as the administrator of the
"O11 and Hazardous Substance Release Response Fund” will transfer funding
by Reimbursable Services Agreement to the Department of Labor. This will
allow the Department of Labor to meet its responsibilities under the
proposed Section 46.08.040(3).

The S50CO travel monies will be used to send two industrial health consul-
tants to die Environmental Protection Agency"s (EPA®"s) Hazardous Materials
Incidence Operations training course. It is estimated tnat it will cost
S2,500 each. The course is held at EPA"s New Jersey training facility.
This will assure that the Department®s Occupational Safety and Health
Consultation Section will have persons with knowledge to assist employers

set up training programs.

The S5000 in commooities will be used to purchase books and other written
materials and films or video tapes recommended by EPA that can be loaned
out to employers who need audio visual materials for their training
classes.

This Tfiscal note assumes, though the bill has a+ "immediate effective
date”, the funding for the above will not be available until FY 87.



Rep. Pat Pourchot
March 10, 1986

CAPITALIZATION OF OIL SPILL AND HAZARDOUS SUBSTANCE RELEASE
RESPONSE FUND, HB 470
AS INTRODUCED;
- $1 million original capitalization from Rainy Day Fund

- Automatic annual transfers from Rainy Day Fund to maintain $1
million balance

PROPOSED CS TO HB 470 fFIN) FUND CAPITALIZATION:
- $1 million capitalization (outlined below)
- No automatic transfers from Rainy Day Fund

- Balances in future years maintained through annual capital
budget appropriations

Existing Oil Spill Fund balance $ 300,000"
Obligated monies FY 86 - 100,000
SUBTOTAL 200,000

Proposed FY 87 Capital Budget Approp. 300,0003

Oil Spill Mitigation Account Balance 19,0004

(receipts from responsible party reimbursements)

Additional Mitigation Account Deposits by 6/86 w__300_1i 0£05
TOTAL 819,000

One-time Transfer from Rainy Day Fund 181,00P6

FUND GRAND TOTAL $1,000,000

1 This requires that language be placed in HB 574, an Act making
operating appropriations and transfers of operating appropria—
tions, or other approp- "ate legislation to transfer the balance
of the fund to the newly established fund.

These monies are currently obligated and expected to be paid
out in FY 86 by the Department to pursue responsible parties in
oil spills.

The Governor has proposed a $300,000 appropriation to the oil
spill fund in HB 500 (budget bill). This appropriation would
also be transferred to the newly established fund.
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The Oil Spill Mitigation Account is an account within the
general fund to which reimbursements, fines, penalties and
damages are credited. Currently, these funds remain available
for _reappropriation by the Legislature for oil spill related
projects through the end of each calendar year.

The Department of Environmental Conservation 1is currently
pursuing several actions against responsible parties. The
Commissioner®s office has indicated that by June 30, it 1is
expected that at least $300,000 will accrue to the Account as
a result of their enforcement actions.

Section 19 provides for a one-time transfer from the Rainy Day
Fund. While the exact figure is unknown, the Governor may only
transfer an amount not to exceed $1 million when added to the
total of the above referenced transfers and appropriations.
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Offered: 2/10/86 A/
Referred: Finance

Original sponsors: Davis, Koponen,
Hurley, et al

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 470 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the release of oil and hazardous
substances;fgnd providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46 is amended by adding a new chapterto read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares
that the release of oil or hazardous substances into the environment
presents a real and substantial threat to the public health and wel-
fare, to the environment, and to the economy of the state. The legis-
lature therefore concludes that it is in the Dbest interest of the
state and its citizens to provide a readily available fund for the
payment of the expenses incurred by the Department of Environmental
Conservation in the protection of the environment of the state from
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (a) There is established in
the state general fund the oil and hazardous substance vrelease re-
sponse fund. The fund shall be administered by the commissioner of
environmental conservation, but the commissioner of revenue shall be
the custodian of the fund.

(b) Money from an appropriation made to the fund vremaining in
the fund at the end of a fiscal year remains available for expenditure
in successive fiscal years.

(c) The fund shall be used for actual expenses incurred under

AS 46.r8.040. The fund may not be jsed for capital improvements.

-1- CSHB 470 (Res)



Sec. 46.08.020. FINANCING OF THE FUND. The legislature may
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise vreceived from parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held 1in escrow
pending satisfactory performance of a privately financed response
action;

(3) fines, penalties, or damages recovered under this
chapter or other law for costs incurred by the state as a result of
the release or threatened release of oil or a hazardous substance.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is the intent of the legislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THEFUND. Subject to the approval
of the governor, the commissioner mayuse money from the fund to

(1) contain and clean up releases or threatened releases
oil or a hazardous substance;

(2) undertake plans, inspections, sampling, tests, inves—
tigations, public notification, damage assessment, surveys, analyses,
engineering, construction, operations, and maintenance necessary or
appropriate to contain and clean up releases or threatened releases of
oil or hazardous substances;

(3) help the Department /of Labor to assist emergency
response employers in developing safety education programs under AS

18.60 for employees who may be oallecKupon to respond to a release of
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oil or a hazardous substance;

(4) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre-
hensive Environmental Response, Compensation and Liability Act of
1980); and

(5) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THE FUND. (a) The department shall
maintain accounting records showing the income and expenses of the
fund.

(b) By July 1 of eacn®year, the department shall determine the
projected cost for the followin&sfis”®ral year of monitoring, operating,
and maintaining sites where resppnsK”has been completed or is expected
to be continued during the fiscal year. \

(c) The commissioner shall consult with the commissioner of
revenue and the governor before adopting regulations governing fund
accounting. The department shall develop procedures and adopt rules
governing the expenditure of, and accounting for, money expended from
the fund, and may not delay implementation of this chapter pending the
effective date of the procedures and rules.

(d) The proper state offroer/shall pay disbursements from the
fund on presentation of vouchers/signed by the governor Ol the gover-
nor"s authorized representative. -

Sec. 46.08.060. REPORT TO THE LEGISLATURE. The commissioner
shall submit a report to the governor and to the legislature not later
than the 10th day following the convening of each regular session of
the legislature. The report may include ini“cnnation cortsidered sig-

nificant by the commissioner but must include:
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(1) the amount of money expended under AS 46.08.040 during
the preceding fiscal year; and
(2) the amount and source of money received and money
recovered during the preceding fiscal year as specified in AS 46.08.-
020.
Sec. 46.08.070. REIMBURSEMENTFOR CONTAINMENT  ANDCLEANUP. (a)
The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the cleanup
or containment of oil or a hazardous substance that has been released.
(b) The attorney general, at the request of thecommissioner,
may seek to recover money expended by the department under this chap-
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.
Sec. 46.08.080. REGULATIONS. The commissioner shall adopt

regulations necessary to implement the provisions of this chapter.

Sec. 46.08.900. DEFINITIONS. In this chapter
(¢H) “capital improvement" includes construction,
renovation, repair of, and improvement to, a building, but does not

include other improvements to real property, such as construction of a
dike or retaining wall;

(2) "commissioner”™ means the commissioner of environmental

conservation;

(3) "containment and cleanup”™ includesthe direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous substance, the restoration of the

environment to its former state, and incidental administrative costs;
(4) "department"means the Department of Environmental

Conservation;
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(5) "employee™ means a person who works for an employer in
a place that 1is net used primarily as a personal residence;

(6) "emp.-oyer" means a person, including the state and a
political subdivision of the state, who has one or more employees
working in a place that 1is not used primarily as a personal residence;

(7) "fund"” means the oil and hazardous substance release
response fund;

(8) "hazardous substance"™ means

(A) an element or compound that, when it enters into
or on the surface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or

(B) a substance defined as a hazardous substance under
state or federal law or by regulations adopted under state or
federal law;

(9) "oil"™ means petroleum products of any kind and 1in any
form, whether crude, refined, or a petroleum by-product, including
petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily
refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specific gravity;

(10) "release"™ means an intentional or unintentional release
into the environment of the state.

* Sec. 2. AS 46 is amended by adding a new chapter to read:
CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.
Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE RELEASES. (a)
Except as provided in (b) of this section, a person 1in charge of a

vehicle, vessel or container from which, or a place at which, a
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hazardous substance is released shall report the release to the
department and appropriate public safety agencies promptly after
learning of the release.

(b) The commissioner may enter into an agreement with a person
for the periodic reporting of a <controlled release of a hazardous
substance if the release is not into water.

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE. (a) A person who causes a release of a hazardous sub-
stance shall make reasonable efforts to contain and clean up the
hazardous substance promptly after learning of the release, unless the
commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup is
technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(b) The commissioner shall develop guidelines prescribing
general procedures and methods to be wused 1in the containment and
cleanup of a hazardous substance.

(©) If the commissioner determines that the containment or
cleanup of a hazardous substance undertaken is inadequate, the commis-
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by
contract.

@ If it appears to the commissioner that the cause or respon-
sibility for the release of a hazardous substance is unclear orunex-

plained, the commissioner may immediately undertakethe containment
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and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup is
technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(e) The commissioner shall enter into agreement with the En-
vironmental Protection Agency, and may enter into agreements with
other persons and municipalities, 1in order to

(1) facilitate a coordinated and effective hazardous sub-
stance release response in the state;

(2) provide for cooperative hazardous substance release
notification procedures; or

(3) provide for cooperative review of hazardous substance
release response contingency plans submitted to the department.

Sec. 46.09.030. DISASTER EMERGENCIES. The commissioner may
request the governor to determine that an actual or 1imminent releasu
of a hazardous substance constitutes a disaster emergency under
AS 26.23. If the governor declares a disaster emergency under AS 26.-
23, the commissioner may assist the adjutant general in the relief of
the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality for
personnel, equipment, or services that may be useful to carry out the
requirements of this chapter. If the commissioner determines that it
is infeasible to contract with a person or a municipality, the commis-

sioner may establish and maintain containment and cleanup personnel,
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equipment, and supplies necessary to carry out the vrequirements of
this chapter.

S".c. 46.09.050. PEACE OFFICERS. Employees of the department
designated by the commissioner as enforcement officers in the imple-
mentation of this chapter are peace officers of the state.

Sec. 46.09.060. COMPACTS AUTHORIZED. The governor may enter
into supplementary agreements, reciprocal arrangements, and compacts
with another state or country for the implementation of this chapter
subject to the approval of the Congress of the United States, if
required, under the Constitution of the United States.

Sec. 46.09.070. MUNICIPALITIES. (a) If a provision of this
chapter or of a regulation adopted by the commissioner under this
chapter conflicts with the charter, ordinance, or vregulation of a
municipality, the provision of this chapter or of the regulation
adopted by the commissioner under this chapter prevails.

(b) Authority to contain, clean up, or prevent a release or
threatened release of oil or of a hazardous substance, and to exercise
other powers necessary to implement AS 4b.08 - AS 46.09, are granted
to municipalities that do not otherwise have that authority. Except
as provided in (a) of this section, a municipality may exercise Iits
police power within the area of the municipality.

Sec. 46.09.080. REGULATIONS. The commissioner shall adopt
regulations necessary to implement the provisions of this chapter.

Sec. 46.09.900. DEFINITIONS. In this chapter

(1) "commissioner” means the commissioner of environmental
conservation;

(2) "containment and cleanup”™ includes the direct and
indirect efforts associated with the prevention, abatement, contain-

ment, or removal of a hazardous substance, the restoration of the

CSHB 470(Res) -8-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

environment to its former state, and incidental administrative costs;

(3) "department”™ means the Department of Environmental

Conservation;

into

* Sec.

with

(4) "hazardous substance" means
(A) an element or compound that, when it enters into
or on the surface or subsurface Jland or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or
(B) a substance defined as a hazardous substance under
state or federal law or by regulations adopted under state or
federal law;
(5) "release™ means an intentional or unintentional release
the environment of the state.
3. AS 26.23.050(b) is amended to read:
(b) Whenever, and to the extent that, money is needed to cope

a disaster, the first recourse shall be to funds regularly appro-

priated to state and local agencies. The second recourse shall be to

funds available in the disaster relief fund or the oil and hazardous

substance release response fund, as appropriate. If money available

from

these sources 1is insufficient, and if the governor finds that

other sources of money to cope with the disaster are not available or

are

insufficient, the governor may, notwithstanding any Ilimitation

imposed by AS 37.07.080(e), transfer and spend money appropriated for

other purposes or, 1in situations involving natural disasters, borrow

from

the United States government or other public or private sources

for a term not to exceed two years.

* Sec. 4. AS 26.23.230(1) is amended to read:
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*

(1) "disaster" means the occurrence or imminent threat of
widespread or severe damage, 1injury, or loss of [life or property
resulting from any natural or nonmilitary man-made cause 1including,
but not limited to, fire, flood, earthquake, landslide, mudslide,
avalanche, wind-driven water, weather condition, tsunami, [OIL SPILL
OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
DANGER OR DAMAGE], volcanic activity, epidenmic, air contamination,
blight, infestation, explosion, riot, equipment failure, or shortage
of food, water, fuel, or clothing, or the release of oil or a hazard-
ous substance requiring prompt action to avert environmental danger or
damage;

Sec. 5. AS 37.05.159 is amended by adding a new subsection to read:

(g) Notwithstanding the provisions of (b) of this section and
AS 37.07.080(e), the governor may transfer $1,000,000 during a fiscal
year from the reserve for emergency operating expenses account to the
oil and hazardous substance release response fund (AS 46.08).

Sec. 6. AS 44.19.050 is amended to read:

Sec. 44.19.050. DEFINITION. In AS 44.19.048 and 44.19.049,
"disaster™ means the occurrence or imminent threat of widespread or
severe damage, injury, or loss of life or property resulting from any
natural or man-made cause including, but not limited to, fire, flood,
earthquake, landslide, avalanche, wind-driven water, weather condi-
tion, tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRIN »
EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air
contamination, blight, infestation, explosion, [OR] riot, or the
release of oil or a hazardous substance vrequiring prompt action to
avert environmental danger or damage.

Sec. 7. AS 46.03.290(a) is amended to read:

(a) When the department finds that an actual or imminent
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*

discharge of oil, a hazardous substance, or low level radioactive
materials to the air, water, land or subsurface land of the state
poses an immediate threat to the public health or welfare, or the
environment of the state, it may issue an order declaring an emergency
and directing a person or persons to take action the department
believes necessary to meet the emergency, and protect the public
health, welfare, or environment,
Sec. 8. AS 46.03.760(a) 1is amended to read:

(a) A person who violates or causes or permits to be violated a
provision of this chapter other than AS 46.03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a permit, approval, or acceptance issued under this
chapter or AS 46.04 or AS 46.09 is liable, in a civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(1) reasonable compensation in the nature of liquidated
damages for any adverse environmental effects caused by the violation,
that shall be determined by the court according to the ‘toxicity,
degradability and dispersal <characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection,
investigation, and attempted correction of the violation;

(3) the economic savings realized by the person 1in not
complying with the requirement for which a violation is charged.

Sec. 9. AS 46.03.765 is amended to read:
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Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdic-
tion to enjoin a violation of this chapter® [OR] AS 46.04, or AS 46.09
or of a regulation, a lawful order of the department, or permit,
approval, or acceptance, or term or condition of a pernmit, approval,
or acceptance issued under this chapter”™ [OR] AS 46.04, or AS 46.09.
In actions brought under this section, temporary or preliminary relief
may be obtained upon a showing of an imminent threat of continued
violation, and probable success on the merits, without the necessity
of demonstrating physical irreparable harm. The balance of equities
in actions under this section may affect the timing of compliance, but
not the necessity of compliance within a reasonable period of time.
*Sec. 10. AS 46.03.780(a) is amended to read:
(a) A person who violates a provision of this chapter® [OR]
AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this
chapterx [OR] AS 46.04, or AS 46.09, or violates or disregards an
order, permit, or other determination of the department made under the
provisions of this chapter”™ [OR] AS 46.04, or AS 46.09, respectively,
and thereby causes the death of fish, animals, or vegetation or other-
wise injures or degrades the environment of the state is liable to the
state for damages.
*Sec. 11. AS 46.03.790(a) 1is amended to read:
(a) Except as provided in (d) - (f) of this section, a person
who negligently violates a provision of this chapter™ [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,
approval, or acceptance issued under this chapter”™ [OR] AS 46.04, or
AS 46.09 1is guilty of a class B misdemeanor.
*Sec. 12. AS 46.03.790(b) is amended to read:

(b) Except as provided in (d) - (f) of this section, a person
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who knowingly violates a provision of this chapter”™ [OR] AS 46.04, or
AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,

approval, or acceptance issued under this chapter® [OR] AS46.04, or
AS 46.09 1is guilty of a class A misdemeanor.

* Sec. 13. AS 46.03.790(d) 1is amended to read:

(d) Notwithstanding (a) and (b) of this section, a person who
fails to provide or falsely states information required under AS 46.-
03.755x [OR] AS 46.04, or AS 46.09 is guilty of a misdemeanor and,
upon conviction, is punishable by a fine of not more than $25,000, or
by imprisonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.

* Sec. 14. AS 46.04.010 is amended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUP EXPENSES. The de-
partment shall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e), AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning up or containing a discharge of oil.
If the department obtains reimbursement for a portion of its expenses
from a federal fund, the remainder of the expenses 1incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by
the department under this section shall be deposited in the general
fund and may be appropriated by the legislature to the oiland hazar-
dous substance release response fund (AS 46.08).

* Sec. 15. Not later than January 1, 1987, the commissioner of
environmental conservation shall develop guidelines under AS 46.09.020,
added by sec. 2 of this Act.

* Sec. 16. Not later than October 1, 1987, the commissioner of
environmental conservation shall adopt regulations wunder AS 46.09.980,

added by sec. 2 of this Act.
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CONTINUATION of FISCAL NOTE ANALYSIS
For Blll/Roolution No. CSB3/. *

In order to manage a program which responds to both Immediate and long-term
releases of oil and hazardous substances and make effective use of the fund
created by this proposed legislation, several new positions would be required.

Funding for nine months 1s requested for FY 87

A. Program Management

1, An administrative assistant to prepare guidelines and contracts, help
initiate appropriate cost-recovery actions, coordinate training, maintain
records and prepare reports to the legislature.

Response Capability

2. Two environmental field officer positions to investigate reports of

spilled materials, monitor cleanup activities, work with community government and

safety agencies on plans for responding to local emergencies Involving chemical
spills/fires. The field officers would be assigned as follows: 1) one position
In Anchorage for the Southcentral Region; and 2) one position 1n Fairbanks for

the Northern Region.

B. Support Costs

1. Travel funds of 5.0 per technical and Tield officer position management

will be necessary to conduct hearings on regulations, investigate iIncidents and
participate iIn training programs.

2. Contractual funds of about 7.0 per position are required to pay office
costs including telephones, xeroxing, word processing, utilities, janitorial

costs, printing and advertising costs and registration fees for training courses.

3. Funds for office supplies amounting to about 1.5 are requested for each
position; 2.0 is requested to replace expendable field sampling and safety sup-
plies for each field officer; and 5.0 Is requested to repair laboratory testing

equipment and replace supplies.

Equipment funds of 2.0 are requested for desks, chairs, partitions, book-
shelves and similar ltems necessary to equip the office of each position.

Note: In the 1987 Budget, the agency also requested one additional position,
funded by Federal Superfund (CERCLA) dollars, to manage contracts to perform
investigations of sites where hazardous materials may have been Inappropriately
managed or disposed. This position would also negotiate for federal dollars to
clean up sites which are eligible for the Superfund, to supplement the State

monies in this response fund.
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Rep. Pat Pourchot
March 10, 1986

CAPITALIZATION OF OIL SPILL AND HAZARDOUS SUBSTANCE RELEASE
RESPONSE FUND, HB 470

AS INTRODUCED:
- $1 million original capitalization from Rainy Day Fund

- Automatic annual transfers from Rainy Day Fund to maintain $1
million balance

PROPOSED CS TO HB 470 fFIN® FUND CAPITALIZATION;
- $1 million capitalization (outlined below)
No automatic transfers from Rainy Day Fund

- Balances 1in future years maintained through annual capital
budget appropriations

Existing Oil Spill Fund balance $

300,000%*
Obligated monies FY 86 100,000
SUBTOTAL 200,000
Proposed FY 87 Capital Budget Approp. 300,0003
Oil Spill Mitigation Account Balance 19,0004
(receipts from responsible party reimbursements)
Additional Mitigation Account Deposits by 6/86 300,0005
TOTAL 819,000
One-time Transfer from Rainy Day Fund 181,0006

FUND GRAND TOTAL $1 ,000,000

This requires that language be placed in HB 574, an Act making
oDerating appropriations and transfers of operating appropria—
tions, cr other appropriate legislation to transfer the balance
of the fund to the newly established fund.

These monies a>e currently obligated and expected to be paid

out in FY p* hi the Department to pursue responsible parties in
oil spdlis.

The Governor has proposed a $300,000 appropriation to the oil
spill fund in HB 500 (budget bill). This appropriation would
also be transferred to the newly established fund.



Rep. Pat Pourchot
March 10, 1986

CAPITALIZATION OF OIL SPILL AND HAZARDOUS SUBSTANCE RELEASE
RESPONSE FUND, HB 470

AS INTRODUCED;

- $1 million original capitalization from Rainy Day Fund

- Automatic annual transfers from Rainy Day Fund to maintain $1
million balance

PROPOSED CS TO HB 470 fFIN) FUND CAPITALIZATION:
- $1 million capitalization (outlined below)
- No automatic transfers from Rainy Day Fund

- Balances in future years maintained through annual capital
budget appropriations

Existing Oil Spill Fund balance $ 300,0007
Obligated monies FY 86 - 100,000
SUBTOTAL 200,000

Proposed FY 87 Capital Budget Approp. 300,0003

Oil Spill Mitigation Account Balance 19,0004

(receipts from responsible party reimbursements)

Additional Mitigation Account Deposits by 6/86 300,00P5
TOTAL 819,000

One-time Transfer from Rainy Day Fund 181,00P6

FUND GRAND TOTAL $1,000,000

1 This requires that language be placed in HB 574, an Act making
operating appropriations and transfers of operating appropria—
tions, or other appropriate legislation to transfer the balance
of the fund to the newly established fund.

These monies are currently obligated and expected to be paid
out in FY 86 by the Department to pursue responsible parties 1in
oil spills.

The Governor has proposed a $300,000 appropriation to the oil
spill fund in HB 500 (budget bill). This appropriation would
also be transferred to the newly established fund.
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The Oil Spill Mitigation Account 1is an account within the
general fund to which reimbursements, fines, penalties and
damages are credited. Currently, these funds remain available
for reappropriation by the Legislature for oil spill related
projects through the end of each calendar year.

The Department of Environmental Conservation is currently
pursuing several actions against responsible parties. The
Commissioner™s office has indicated that by June 30, it is
expected that at least $300,000 will accrue to the Account as
a result of their enforcement actions.

6 Section 19 provides for a one-time transfer from the Rainy Day
Fund. While the exact figure is unknown, the Governor may only
transfer an amount not to exceed $1 million when added to the
total of the above referenced transfers and appropriations.
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COMMITTEE ON RESOURCES
LETTER OF INTENT
FOR
CSSB 375 (Resources)

To encourage responsible, experienced Alaskan companies to
enter the oil and hazardous substance cleanup business and

to facilitate the goals of cleaning up these substances, it
is the intent of the Legislature to clarify the definition

of "construction contracts™ in AS 45.45.900. The provision
in CSSB 375 (Resources) addresses an ambiguity in the current
statute which prohibits indemnification agreements 1in con—
struction contracts by specifically exempting hazardous

waste cleanup contracts from this definition.

The provision does not require any entity, public or private,
to enter into an indemnification agreement. It is not in—
tended to hold any party harmless or exempt parties from
liability for mishandling of oil or hazardous substances.

The intent is to provide a mechanism for the allocation of
liability among parties by allowing them to enter into con-—
tracts which provide protections and clear lines of re—
sponsibility.

Senator Arliss Sturgulewski
Chairman, Senate Resources Committee



Rep. Pat Pourchot
March 10, 1986

CSHB 470 (FIN)
Highlights of Subcommittee Charge
The charge to the subcommittee:
1) Look at the proposed funding mechanism for the fund?
2) Look at the fiscal note?
3) Look at the possible federal funds available for
hazardous waste cleanup.

The response:

The Finance Committee Substitute

1) Eliminates the automatic yearly transfer from the Rainy
Day Fund?
2) Limits the use of the fund to emergency responses and

investigations of sites which pose an imminent and
substantial threat to human health or welfare or to the
environment?

3) Provides for a detailed report to the Legislature on
the use of the fund?

4) Calls for a yearly list of sites which require further
action and their associated costs?

5) Provides direction and criteria for Department on
reimbursements made from the fund to municipalities?
and

6) Tightens the definition of "hazardous substance™ to
mean those substances contained in the federal Compre—
hensive Environmental Response, Compensation, and =«
Liability Act of 1980, while maintaining the commis—
sioner*s fTlexibility in responding to elements which
pose an imminent and substantial threat.

The fiscal note. The new fiscal note reflects the minimum level
of staffing required to implement the new program. It
reduces the original request by almost $150,000 and reduces
the required positions from five to three.

Fund capitalization. Under.the Finance CS transfers from the
Rainy Day Account to the Response Fund for initial capitali—
zation would be minimized. Instead of the $1 million
initial transfer originally proposed, the CS proposes to
utilize existing oil spill fund and mitigation account
balances and capital appropriations for most of the initial
capitalization. A maximum of $200,000 is estimated to be
needed as a one-time transfer from the Rainy Day Account.

Federal monies. The Department of Defense has been spending
approximately $25 million yearly in hazardous waste cleanup
activities throughout the state. The positions authorized

in the fiscal note will coordinate with DOD to assure the
optimum use of the federal funds. Additionally, should the
federal "Superfund” (C.E.R.C.L.A.) be reauthorized and
funded, the fund could be used to match federal receipts.
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The following represents the subcommittee®s changes to the
Resources”™ CSHB 470:

pg. 1. line 7 title change to include repeal of oil spill
mitigation account

pg. 1, line 24 - removes reference to Commissioner of Revenue as

custodian of the fund.
>

This 1is consistent with subcommittee action regarding
the funding mechanism.

pg. 2. lines 14-20 - establishes a new oil spill and hazardous
substance release mitigation account within the general
fund and authorizes the deposit of monies recovered
from responsible parties in oil spills or hazardous
substance releases, fines, penalties or damages to be
deposited in the general fund but credited to the new

mitigation account.

This language mirrors the existing oil spill mitigation
account which this bill repeals.

pg. 2. line 25 - removes language requiring approval of the
governor.

pq. 2, line 27 - pg. 3. line 2 - under Purposes of the Fund.
authorizes commissioner to take necessary actions to
protect the public health, welfare® or the environment
from imminent or substantial threats from the release
or threatened release of oil or hazardous substances.

Removes safety education programs for emergency re—
sponse employers by Department of Labor as a use of the

fund.

pq. 3. lines 13-16 - removes requirement that commissioner of DEC
adopt regulations governing accounting of fund.
Instead, requires that the department develop guide—

lines.

Removes reference to state disbursement officer. This
section was no longer required because the Rainy Day
Fund is no longer used as an annual funding source for

the new fund.

pg. 3, line 18 - removes requirement that the commissioner report
to the governor.

pq. 3. line 27 - pg. 4. line 14 - under Report to the
Legislature, adds to the report requirements:

- summary of municipal participation in responses
funded by the fund;
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- summary and description of the responses funded from
the fund?

- summary of hazardous waste sites identified by the
department which require action but which pose no
imminent or substantial threat and a breakdown of the
proposed departmental action and the estimated cost.

pq. 4, line 24 - pq. 5. line 5 - under Reimbursement for Contain—
ment and Cleanup, establishes parameters under which
municipalities may be reimbursed for actual expenses,
above and beyond normal operating expenses for abate—
ment activities.

Requires an agreement between DEC and municipalities
and the commissioner must determine that the expenses
were necessary due to the emergency nature of the
municipality™s response.

pq. 5. line 6 - changes shall to may, adopt regulations as
necessary.

pq. 5. line 17 - adds oil to definition of "containment and
cleanup™ (technical).

pq. 6. lines 1-3 - under Definitions. removes section which would
have defined hazardous substance as any substance so
defined in any federal or state act or regulation and
more narrowly defines it to conform to the federal
definition contained in the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980.

pq. 8 - removes section designating DEC enforcement officers as
"peace officers."”

lines 23-25 - under Definitions, conforms language to
definition of hazardous substance.

©

Pq.-

pq . 14, lines 22 and 23 - changes language to make deposit
language consistent with language elsewhere in bill.

Requires that when the department is reimbursed for
cleanup expenses, the monies are deposited to the
general fund and credited to the newly created oil and
hazardous substance release mitigation account.

pq - 14, lines 25-27 - amends current statute which provides that
DEC inspection and enforcement employees are peace
officers to include Chapter 9 hazardous substance
release control enforcement employees.

pq. 15. lines 5-11 - provides the mechanism whereby the governor
is authorized to transfer amounts that when added to
amount appropriated, reappropriated or transferred tc
the response fund from the Rainy Day Fund do not exceed
$1 million for FY 87 only.
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pg- 15. line 12 - repeals current oil spill mitigation account.

pg. 15. 1lines 13 and 14 - makes all sections effective
immediately except the provision for the Rainy Day Fund
transfer.

pg. 15, line 15 - makes the Rainy Day Fund transfer section
effective July 1, 1986.
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T0: Senate Resource Cc:v.ic<ittee Membeawrs * March 12, 1986

FROM: Senate Resource Conunittee Staff##

RE: SB 375 "An Act relating to the release of oil and
hazardous substances; and providing for an effective
date."

This bill is the Senate companion legislation to HB 470. HB
470 1is currently in the House Finance committee. In this
packet is a proposed committee substitute which is identical
to the House Finance Committee Substitute. A subcommittee of
the House Finance Committee has done extensive work on the

bill and there know seems to be general concurrence in the
House.

The memo in this packet from Mark Boyer details the changes

between this CS and the version that the committee considered
before. Also included in this packet 1is an updated packet of
information relevant to the CS before the committee. A table

of contents for that packet is on the first page of that
packet.
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Offered: 2/10/86
Referred: Finance

Original sponsors: Davis, Koponen,

Hurley, et al

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 470 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the release of oil and hazardous

BE

substances; and providing for an effective date."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46 is amended by adding a new chapter to read:
CHAPTER 08. OIL AND HAZARDOUS SUBSTANCE RELEASES.

Sec. 46.08.005. PURPOSE. The legislature finds and declares
that the release of oil or hazardous substances into the environment
presents a real and substantial threat to the public health and wel-
fare, to the environment, and to the economy of the state. The legis-
lature therefore concludes that it is in the best interest of the
state and its citizens to provide a readily available fund for the
payment of the expenses incurred by the Department of Environmental
Conservation in the protection of the environment of the state fronm
the release of oil or hazardous substances.

Sec. 46.08.010. FUND ESTABLISHED. (&) There is established in
the state general fund the oil and hazardous substance release re-
sponse fund. The fund shall be administered by the commissioner of
environmental conservation, but the co.unissioner of revenue shall be
the custodian of the fund.

(b) Money from an appropriation made to the fund remaining 1in
the fund ac the end of a fiscal year remains available for expenditure
in successive fiscal years.

1 (c) The fund shall be used for actual expenses incurred under

| AS 46.08.040. The fund may not be used for capital improvements.

-1- CSHB 470 (Res)



Sec. 46.08.020. FINANCING OF THE FUND. The legislature may
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or
from a private donor;

(2) money recovered or otherwise vreceived from parties
responsible for the containment and cleanup of oil or a hazardous
substance at a specific site, but excluding funds from performance
bonds and other forms of financial responsibility held in escrow
pending satisfactory performance of a privately financed vresponse
action;

(3) fines, penalties, or damages recovered under this
chapter or other law for costs incurred by the stateas a result of
the release or threatened release of oil or a hazardous substance.

Sec. 46.08.030. FINANCING THE ABATEMENT OF OIL OR HAZARDOUS
SUBSTANCE RELEASES. It is the intent of the legislature and declared
to be the public policy of the state that funds for the abatement of a
release of oil or a hazardous substance will always be available.

Sec. 46.08.040. PURPOSES OF THE FUND. Subjectto the approval
of the governor, the commissioner may use money fromthe fund to

(1) contain and clean up releases or threatened releases of
oil or a hazardous substance;

(2) undertake plans, inspections, sampling, tests, inves-
tigations ,~Ubl-lIgjiotificatioti, damage assessment, surveys, analyses,
engineering, construction, operations, ard maintenance necessary or
appropriate to contain and clean up releases or threatened releases of

oil or hazardous substances;

response! employers in developing safety education programs under AS

18.60 for employees who may be called upon to respond to a release of
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oil or a hazardous substance;

(4) provide matching funds for participation in federal oil
discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre—
hensive Environmental Response, Compensation and Liability Act of
1980); and

(5) recover the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance.

Sec. 46.08.050. RECORDS OF THU FUND. (a) The department shall
maintain accounting records showing the income and expenses of the
fund.

(b) By July 1 of each year, the department shall determine the
projected cost for the following fiscal year of monitoring, operating,
and maintaining sites where response has been completed or is expected
to be continued during the fiscal year.

(¢) The commissioner shall consult with the commissioner of
revenue and the governor before adopting regulations governing fund
accounting. The department shall develop procedures and adopt rules
governing the expenditure of, and accounting for, money expended from
the fund, and may not delay implementation of this chapter pending the
effective date of the procedures and rules.

(d) The proper state officer shall pay disbursements from the
fund on presentation of vouchers signed by the governor or the gover—
nor*s authorized representative.

Sec. 46.08.060. REPORT TO THE LEGISLATURE. The commissioner
shall submit a report to the governor and to the legislature not later
than the 10th day following the convening of each regular session of
the legislature. The report may include information considered sig-—

nificant by the commissioner but must include:

-3- CSHB 470(Res)
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(1) the amount of money expended under AS 46.08.040 during
the preceding fiscal year; and
(2) the amount and source of money received and money
recovered during the preceding fiscal year as specified in AS 46.08.-
020.
Sec. 46.08.070. REIMBURSEMENT FOR CONTAINMENT AND CLEANUP. (a)
The commissioner shall seek reimbursement promptly under this section,
AS 46.03.760(e), or federal law for the cost incurred in the cleanup
or containment of oil or a hazardous substance that has been released.
(b) The attorney general, at the request of the commissioner,
may seek to recover money expended by the department under this chap-
ter or other law to contain and clean up oil or a hazardous substance
that has been released or to control the threatened release of oil or
a hazardous substance.
Sec. 46.08.080. REGULATIONS. The commissioner shall adopt
regulations necessary to implement the provisions of this chapter.
Sec. 46.08.900. DEFINITIONS. In this chapter
(¢D) "capital improvement”™ includes construction,
renovation, repair of, and improvement to, a building, but does not
include other improvements to real property, such as construction of a
dike or retaining wall;
(2) "commissioner” means the commissioner of environmental

conservation;

(3) "containment and cleanup”™ 1includesthe direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous substance, the restoration of the

environment to its former state, and incidental administrative costs;
(4) ‘"department'means the Department of Environmental

Conservation;

CSHB 470(Res) —4-
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(5) "employee” means a person who works for an employer in
a place that is not used primarily as a personal residence;

(6) "employer™ means a person, including the state and a
political subdivision of the state, who has one or more employees
working in a place that is not used primarily as a personal residence;

(7) "fund"™ means the oil and hazardous substance release
response fund;

(8) "hazardous substance™ means

(A) an element or compound that, when it enters into
or on the surface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or

(B) a substar.ce defined as a hazardous substance under
state or federal law or by regulations adopted under state or
federal law;

(9) "oil" means petroleum produces of any kind and in any
form, whether crude, refined, or a petroleum by-product, including
petroleum, fuel oil, gasoline, lubricating oils, oily sludge, oily
refuse, oil mixed with other wastes, liquified natural gas, propane,
butane, and other liquid hydrocarbons regardless of specific gravity;

(10) "release™ means an intentional or unintentional release

into the environment of the state.

* Sec. 2. AS 46 is amended by adding a new chapter to read:

CHAPTER 09. HAZARDOUS SUBSTANCE RELEASE CONTROL.

Sec. 46.09.010. REPORT OF HAZARDOUS SUBSTANCE RELEASES. ()
Except as provided in (b) of this section,a person in charge of a
vehicle, vessel or container from which, or a place at which, a

-5- CSHB 470(Res)
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1

hazardous substance is released shall report the release to the
department and appropriate public safety agencies promptly after
learning of the release.

(b) The commissioner may enter into an agreement with a person
for the periodic reporting of a controlled release of a hazardous
substance if the release is not into water.

Sec. 46.09.020. CONTAINMENT AND CLEANUP OF A RELEASED HAZARDOUS
SUBSTANCE. (a) A person who causes a release of a hazardous sub-
stance shall make reasonable efforts to contain and <clean up the
hazardous substance promptly after learning of the release, unless the
commissioner determines

(1) after consulting the Environmental Projection Agency or
appropriate public safety agencies, that containme ¢ or cleanup 1is
technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

A3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(b) The commissioner shall develop guidelines prescribing

I general procedures and methods to be wused in the containment and

I cleanup of a hazardous substance.

(c) If the commissioner determines that the containment or
cleanup of a hazardous substance undertaken is inadequate, the commis-
sioner may direct the person undertaking the containment or cleanup to
cease and may undertake the containment or cleanup directly or by
contract.

(d) If it appears to the commissioner that the cause or respon-
sibility for the release of a hazardous substance is unclear or unex-

plained, the commissioner may immediately wundertake the containment

CSHB 470 (Res) -6-
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and cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or
appropriate public safety agencies, that containment or cleanup is
technically infeasible;

(2) that containment or cleanup would cause greater en-
vironmental damage than the release would cause if unabated; or

(3) that containment or cleanup would pose a greater threat
to human life or health than the release itself.

(e) The commissioner shall enter into agreement with the En-
vironmental Protection Agency, and may enter into agreements with
other persons and municipalities, in order to

(1) facilitate a coordinated and effective hazardous sub-
stance release response in the state;

(2) provide for cooperative hazardous substance release
notification procedures; or

(3) provide for cooperative review of hazardous substance
release response contingency plans submitted to the department.

Sec. 46.09.030. DISASTER EMERGENCIES. The commissioner may
request the governor to determine that an actual or imminent release
of a hazardous substance <cons_itutes a disaster emergency under
AS 26.23. If the governor declares a disaster emergency under AS 26.-
23, the commissioner may assist the adjutant general in the relief of

the emergency.

Sec. 46.09.040. HAZARDOUS SUBSTANCES CONTAINMENT AND CLEANUP.
The commissioner may contract with a person or a municipality for
personnel, equipment, or services that may be useful to carry out the
requirements of this chapter. If the commissioner determines that it
is infeasible to contract with a person or a municipality, the commis-

sioner may establish and maintain containment and cleanup personnel,

-7- CSHB 470(Res)



equipment, and supplies necessary to carry out the requirements of
this chapter.

Sec. 46.09.050. PEACE OFFICERS. Employees of the department
designated by the commissioner as enforcement o ficers in the imple—
mentation of this chapter are peace officers of the state.

Sec. 46.09.060. COMPACTS AUTHORIZED. The governor may enter
into supplementary agreements, reciprocal arrangements, and compacts
with another state or country for the implementation of this chapter
subject to the approval of the Congress of the United States, if
required, under the Constitution of the United States.

Sec. 46.09.070. MUNICIPALITIES. (@ If a provision of this
chapter or of a regulation adopted by the commissioner wunder this
chapter c.nflicts with the charter, ordinance, or vregulation of a
municipality, the provision of this chapter or of the regulation
adopted by the commissioner under this chapter prevails.

(b) Authority to contain, clean up, or prevent a release or
threatened release of oil or of a hazardous substance, and to exercise
other powers necessary to implement AS 46.08 - AS 46.09, are granted
to municipalities that oo not otherwise have that authority. Except
as provided in (a) of this section- a mum'r.ipalitv may exercise its
police power within the area of the municipality.

Sec. 46.09.080. REGULATIONS. The commissioner shall adopt
regulations necessary to implement the provisions of this chapter.

Sec. 46.09.900. DEFINITIONS. I:i this chapter

(1) “"commissioner” means the commissioner of environmental
conservation;

(2) "containment and cleanup”™ includes the direct and
indirect efforts associated with the prevention, abatement, contain—

ment, or removal of a hazardous substance, the restoration of the



environment to its former state, and incidental administrative costs;
(3) "department .ans the Department of Environmental
Conservation;
(4) "hazardous substance" means
(A) an element or compound that, when it enters into
or on thesurface or subsurface land or water of the state,
presents an imminent and substantial danger to the public health
or welfare, or to fish, animals, vegetation, or any part of the
natural habitat in which fish, animals, or wildlife may be found;
or
(B) a substance defined asa hazardous substance under
state orfederal law or by regulations adopted under state or
federal law;
(5) "release"” means an intentional or unintentional release
into the environment of the state.
Sec. 3. AS 26.23.050(b) 1is amended to read:

(b) Whenever, and to the extent that, mone" jw f <led to cope
with a disaster, the first recourse shall be to Kinds regularly appro—
priated to state and local agencies. The second recourse shall be to
funds available in the disaster relief fund or the oil and hazardous
substance release response fund, as appropriate. |If money available
from these sources is insufficient, if the governor finds that
other sources of money to cope with th» disaster are not available or
are insufficient, the governor may, notwithstanding any [limitation
imposed by AS 37.07.080(e), transfer and spend money appropriated for
other purposes or, in situations involving natural disasters, borrow
from the United States government or other public or private sources
for a term not to exceed two years.

* Sec. 4. AS 26.23.230(1) is amended to read:

-9- CSHB 470(Res)



1 (1) "disaster"™ means the occurrence or imminent threat of

2 widespread or severe damage, injury, or loss of life or property
3 resulting from any natural or nonmilitary man-made <cause including,
4 but not limited to, fire, flood, earchquake, landslide, mudslide,
5 avalanche, wind-driven water, weather conditim, tsunami, [OIL SPILL
6 OR OTHER WATER CONTAMINATION REQUIRING EMERGENCY ACTION TO AVERT
7 DANGER OR DAMAGE], volcanic activity, epidenmic, air contamination,
8 blight, infestation, explosion, riot, equipment failure, or shortage
9 * food, water, fuel, or clothing, or the release of oil or a hazard-
10 ous substance requiring prompt action to avert environmental danger or
11 damage;

12 *Sec. 5. AS 37.05.159 is amended by adding a new subsection to read:

13 (9) Notwithstanding the provisions of (b) of this section and
14 AS 37.07.080(e), the governor may transfer $1,000,000 during a Tfiscal
15 year from the reserve for emergency operating expenses account to the
16 oil and hazardous substance release response fund (AS 46.08).

17 *Sec. 6. AS 44.19.050 is amended to read:

18 Sec. 44.19.050. DEFINITION. In AS 44.19.048 and 44.19.049,
19 "disaster" means the occurrence or imminent threat of widespread or
20 severe damage, injury, or loss of life or property resulting from any
21- natural or man-made cause including, but not limited to, fire, flood,
22 earthquake, landslide, avalanche, wind-driven water, weather condi-
23 tion, tsunami, [OIL SPILL OR OTHER WATER CONTAMINATION REQUIRING
24 EMERGENCY ACTION TO AVERT DAMAGE,] volcanic activity, epidemic, air
25 contamination, blight, infestation, explosion, [OR] riot, or the
26 release of oil or a hazardous substance requiring prompt action to
27 avert environmental danger or damage.

28 *Sec. 7. AS 46.03.290(a) 1is amended to read:

29 (a) When the department finds that an actual or 1imminent

CSHB 470 (Res) -10-
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discharge of oil, a hazardous substance, or low level radioactive
materials to the air, water, land or subsurface land of the state
poses an immediate threat to the public health or welfare, or the
environment of the state, it may issue an order declaring an emergency
and directing a person or persons to take action the department
believes necessary to meet the emergency, and protect the public
health, welfare, or environment.

Sec. 8. AS 46.03.760(a) 1is amended to read:

(a) A person who violates or causes or permits to be violated a
provision of this chapter other than AS 46.03.250 - 46.03.314, or a
provision of AS 46.04 or AS 46.09, or a regulation, a lawful order of
the department, or a permit, approval, or acceptance, or term or
condition of a pernmit, approval, or acceptance 1issued under this
chapter or AS 46.04 or AS 46.09 1is liable, in a civil action, to the
state for a sum to be assessed by the court of not lens than $500 nor
more than $100,000 for the initial violation, nor more than $5,000 for
each day after that on which the violation continues, and that shall
reflect, when applicable,

(¢H) reasonable compensation in the nature of liquidated
damages for any adverse environmental effects caused by the violation,
that shall be determined by the court according to the toxicity,
degradability and dispersal characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;

(2) reasonable costs incurred by the state in detection,
investigation, and attempted correction of the violation;

(3) the economic savings realized by the person 1in not

complying with the requirement fcv which a violation 1is charged.

* Sec, 9. AS 46.03.765 is amended to read:

-11- CSHB 470 (Res)
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Sec. 46.03.765. INJUNCTIONS. The superior court has jurisdic-
tion to enjoin a violation of this chapter® [OR] AS 46.04, or AS 46.09
or of a regulation, a lawful order of the department, or permit,
approval, or acceptance, or term or condition of a pernmit, approval,
or acceptance issued under this chapter”™ [OR] AS 46.04, or AS 46.09.

In actions brought under this section, temporary or preliminary relief

may be obtained upon a showing of an imminent threat of continued
violation, and probable success on the merits, without the necessity
of demonstrating physical irreparable harm. The balance of equities

in actions under this section may affect the timing of compliance, but
not the necessity of compliance within a reasonable period of time.
*Sec. 10. AS 46.03.780(a) isamended to read:
(a) A person who violatesa provision ofthis chapter® [OR]
AS 46.04, or AS 46.09, or who fails to perform a duty imposed by this
chapter™ [OR] AS46.04, or AS 46.09, or violates or disregards an
order, permit, or other determination of the department made under the
provisions of this chapter”® [OR] AS 46.04, or AS 46.09, respectively,
and thereby causes the death of fish, animals, or vegetation or other-
wise injures or degrades the environment of the state is liable to the
state for damages.
*Sec. 11. AS 46.03.790(a) 1isamended to read:
(a) Except as provided in (d) - (f) of this section, a person
who negligently violates a provision of this chapter® [OR] AS 46.04,
or AS 46.09, or of a regulation, lawful order of the department, or
permit, approval, or acceptance, or term or condition of a pernmit,
approval, or acceptance issued under this chapter”™ [OR] AS46.04, or
AS 46.09 is guilty of a class B misdemeanor.
*Sec. 12. AS 46.03.790(b) is amended to read:

(b) Except as provided in (d) - (f) of this section, a person
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who knowingly violates a provision of this chapter”™ [OR] AS 46.04, or
AS 46.09, or of a regulation, lawful order of the departme#t, or
permit, approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter™ [OR] AS 46.04, or
AS 46.09 1is guilty of a class A misdemeanor.

* Sec. 13. AS 46.03.790(d) is amended to read:

(d) Notwithstanding (a) and (b) of thissection,a person who
fails to provide or falsely states information required under AS 46.-
03./55a [OR] AS 46.04, or AS 46.09 is guilty of a misdemeanor and,
upon conviction, is punishable by a fine of not more than $25,000, or
by 1impr-*sonment for not more than one year, or by both. Each unlawful
act constitutes a separate offense.

* Sec. 14. AS 46.04.010 is amended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUPEXPENSES. The de—
partment thall promptly seek reimbursement [, EITHER] under AS 46.03.-
760(e), AS 46.08.070, or from an applicable federal fund, for the
expenses it incurs in cleaning up or containing a discharge of oil.
If the department obtains reimbursement for a portion of its expenses
from a federal fund, the remainder of the expenses incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by
the department under this section shall be deposited in the general
fund and may be appropriated by the legislature to the oil and hazar—
dous substance release response fund (AS 46.08).

* Sec. 15. Not later than January 1, 1987, the commissioner of
environmental conservation shall develop guidelines wunder AS 46.09.020,
added by sec. 2 of this Act.

* Sec. 16. Not later than October 1, 1987, the commissioner of
environmental conservation shall adopt regulations under AS 46.09.080,

added by sec. 2 of this Act.
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1 * Sec. 17. This Act takes effect immediately in accordance with AS 01.-

2 10.070(c).
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