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Senate
Committee on :Regources

M E M O R A N D U M  F e b r u a r y  17, 1 9 8 6

TO: M a r y  N o r d a l e ,  C o m m i s s i o n e r
D e p a r t m e n t  o f  R e v e n u e

F R O M :  S e n a t o r  A r l i s s  S t u r g u l e w s k i
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

RE: C S S B  3 3 8  ( R e s o u r c e s )

" A n  A c t  m a k i n g ,  a m e n d i n g ,  a n d  r e p e a l i n g  a p p r o ­
p r i a t i o n s  f o r  t h e  A l a s k a  P o w e r  A u t h o r i t y  r o r  
r a i l b e l t  e n e r g y  d e v e l o p m e n t ,  B r a d l e y  L a k e  h y d r o­
e l e c t r i c  p r o j e c t ,  a n d  t h e  p o w e r  c o s t  e q u a l i z a t i o n  
f u n d ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e "

B a s e d  o n  S e n a t e  R e s o u r c e s  C o m m i t t e e  t e s t i m o n y  o n  J a n u a r y  29, 

198 6 ,  a CS f o r  S B  3 3 3  is b e i n g  p r o p o s e d  a t  o u r  n e x t  h e a r i n g  

o n  F e b r u a r y  21, 1986.

P l e a s e  r e v i e w  t h e  a t t a c h e d  d r a f t  a n d  a d v i s e  a s  t o  i.ts a c c u r a c y  

i n  a m e n d i n g  t h e  S u s i t n a  h y d r o e l e c t r i c  p r o j e c t  fun d .

T h a n k  yo u .



“(F) any offense which may be prosecuted in a 

court of the United States which involves the exporta­

tion of firearms or ammunition.".

AMENDMENTS TO SECTION 025

Sec. 105. Section 925 of title 18, United States Code, 

amended—

(1) in subsection (c)—

(A) by deleting the words “has been convict­

ed of a crime punishable by imprisonment for a 

term exceeding one year (other than a crime in­

volving the use of a firearm or other weapon or a 

violation of this chapter or of the National Fire­

arms Act)” and inserting in lieu thereof the words 

“is prohibited from possessing, shipping, trans­

porting, or receiving firearms or ammunition";

(B) by inserting the word “transportation” 

after the word “shipment”;

(C) by deleting the words “and incurred by 

reason of such conviction,”; and

(D) by adding after the words “the public in­

terest.” the words “Any person whose application 

for relief from disabilities is denied by the Secre­

tary may file a petition with the United States 

district court for the district in which he resides 

for a judicial review of such denial. In a proceed­

ing conducted under this subsection, the scope of



1 judicial review shall be governed by section 706

2 of title 5, United States Code. The court may in

3 its discretion admit additional evidence where fail-

4 ure to do so would result in a miscarriage of jus-

5 tice.”; and

6 (2) in subsection (d)—

7 (A) by deleting the words “may authorize”

H and inserting in lieu thereof the words “shall

9 authorize”;

10 (B) by deleting the words “the person im-

11 porting or bringing in the firearm or ammunition

12 establishes to the satisfaction of the Secretary

13 that”; and

14 (C) by inserting before the semicolon in para-

15 graph (3) the following: “, except in any case

16 where the Secretary has not authorized the im-

17 portation of the firearm pursuant to this para-

18 graph, it shall be unlawful to import any freme,

19 receiver, or barrel of such firearm which would be

20 prohibited if assembled”; and

21 (D) by deleting the words “may permit” and

22 inserting in lieu thereof the words “shall permit”.

23 AMENDMENTS TO SECTION 926

24 Sec. 106. Section 926 of title 18, United States Code,

25 is amended by—
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1 (1) inserting “(a)” before “The Secretary” the

2 first place it appears;

3 (2) inserting the word “only” after the word

4 “prescribe”;

5 ' (3) deleting the words “as he deems reasonable”

6 and inserting in lieu thereof the words “as are”;

7 (4) deleting the words “The Secretary shall give

8 reasonable public notice, and afford interested parties

9 opportunity for hearing, prior to prescribing such rules

10 and regulations” and inserting in lieu thereof the

11 words: “P r o v id e d , That no such rule or regulation pro-

12 mulgated after the effective date of this Act may re-

13 quire that records required to be maintained under this

14 chapter or any portion of the contents of such records,

15 be recorded at or transferred to a facility owned, man-

16 aged, or controlled by the United States or any State

17 or any political subdivision thereof, nor the* any

18 system of registration of firearms, firearms owners, or

19 firearms transactions or dispositions be established:

20 P r o v id e d  fu r th e r , That nothing in this section shall be

21 deemed to expand or restrict the Secretary’s authority

22 to inquire into the disposition of one or more firearms

23 pursuant to a criminal investigation.”; and

24 (5) inserting at the end thereof the following:

i  •  m



W;

1 “(b) The Secretary shall give not less than ninety days

2 public notice, and shall afford interested parties opportunity

3 for hearing, prior to prescribing such rules and regulations.

4 “(c) The Secretary shall not prescribe regulations that

5 require purchasers of black powder under the exemption pro-

6 vided in section 845(a)(5) of title 18, United States Code, to

7 complete affidavits or forms attesting to that exemption.”.

8 TEAN8POETATION OF FIEEAEMS

9 Sec. 107. (a) Chapter 44 of title 18, United States

10 Code, is amended by inserting between section 926 and sec-

11 tion 9:27 the following new section:

12 “§ 926A. Interstate transportation of firearms

13 “A -iy person not prohibited by this chapter from trans-

14 porting, shipping, or receiving a firearm shall be entitled to

15 transport an unloaded, not readily accessible firearm in inter-

16 state commerce notwithstanding any provision of any legisla-

17 tion enacted, or any rule or regulation promulgated by any

18 State or political subdivision thereof.”.

19 (b) The table of sections for chapter 44 of title 18,

20 United States Code, is amended by inserting between the

21 item relating to Bection 926 and the item relating to section

22 927 the following new item:

“926A. Interstate transportation of firearms.’’.

23 EFFECTIVE DATE

24 Sec. It '1; All amendments (including any repeals)

25 made by this Act shall become effective one hundred and

} « m
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1 eighty days after the date of enactment of this Act. At that

2 time the Secretary shall publish and provide to all licensees a

3 compilation of the State laws and published ordinances of

4 which licensees are presumed to have knowledge pursuant to

5 chapter 44 of title 18, United States Code, as amended by

6 this Act, All amendments to such State laws and published

7 ordinances as contained in the aforementioned compilation

8 shall be published in the Federal Register, revised annually,

9 and furnished to each person licensed under chapter 44 of

10 title 18, United States Code, as amended by this Act.

11 (2) The provisions of sections 103(5)(C), 104(2), 105,

12 and 107 of this Act shall be applicable to any action, petition,

13 or appellate proceeding pending on the effective date of this

14 Act. In considering any petitions for Presidential pardons

15 submitted by persons convicted of violations of chapter 44 of

16 title 18, United States Code, prior to the effective date of this

17 Act, the Congress recommends that consideration be given to

18 whether the violation would have been punishable under this

19 Act, and to the purposes and findings contained in the .pream-

20 ble thereto.

2 1 . TITLE H—AMENDMENTS TO TITLE VD OF THE

22 OMNIBUS CRIME CONTROL AND SAFE

23 STREETS ACT OF 1968

24 Sec. 201. Title VII of the Omnibus Crime Control and

25 Safe Streets Act of 1968 (sect* ms 1201, 1202, and 1203 of

32
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1 the appendix to title 18, United States Code) is hereby

2 amended to read as follows:

3 “Sec. 1201. (a) In the case of a person who violates

4 section 922(g) of title 18, United States Code, and who has

5 three previous convictions by any court referred to in section

6 922(g)(1) of title 18, United States Code, for robbery or bur-

7 glary, or both, such person shall be fined not more than

8 $25,000 and imprisoned not less than fifteen years, and, not-

9 withstanding any other provision of law, the court shall not

10 suspend the sente.ice of, or grant a probationary sentence to,

11 such person with respect to the conviction under section

12 922(g) of title 18, United States Code, and such person shall

13 not be eligible for parole with respect to the sentence im-

14 posed under this subsection.

15 “(b) As used in this title—

16 “(1) 'robbery* means any crime punishable by a

17 term of imprisonment exceeding one year and consist-

18 ing of the taking of the property of another from the

19 person or presence of another by force or violence, or

20 by threatening or placing another person in fear that

21 any person will imminently be subjected to bodily

22 injury; and

23 “(2) ‘burglary’ means any crime punishable by a

24 term of imprisonment exceeding one year and consist-

25 ing of entering or remaining surreptitiously within a



1 building that is property of another with intent to

2 engage in conduct constituting a Federal or State

3 offense.”.

Passed the Senate July 9 (legislative day, July 8),

1985.

Attest: JO-ANNE L. COE,
S e c r e t a r y .
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I I BILL SHEFFIELD, GOVERNOR

R E P L Y  T O :

DEPARTMENT OF LAW

O FFICE OF THE ATTORNEY GENERAL

□  10 3 1  IV  4th A  V E N U E  
S U I T E  200
A N C H O R A G E .  A L A S K A  9 9 501 
P H O N E :  (907) 276-3550

J a n u a r y  29, x985

□  1st N A T IO N A L  C E N T E R  
10 0  C U S H M A N  S T .
S U I T E  400
F A IR B A N K S , A L A S K A  9 9 701 
P H O N E :  (907) 4 52 -1568

Hon. A r l i s s  S t u r g u l e w s k i  
A l a s k a  S t a t e  S e n a t e  
P.O. B o x  V  
Ju n e a u ,  A K  99811

P O U C H  K  -  S T A T E  C A P IT O L  
J U N E A U . A L A S K A  9 9 8 1 1  
P H O N E :  (907) 465-3600

P O U C H  K  -  S T A T E  C A P IT O L

Re: R e v i e w  o f  p r o p o s e d  C S S B  338

D e a r  S e n a t o r  S t u r g u l e w s k i :

W e  h a v e  r e v i e w e d  the p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  for 

SB 338. T h i s  b i l l  a p p e a r s  to m a k e  the a m e n d m e n t s  n e c e s s a r y  to 

m a i n t a i n  the s t a t u s  quo f o r  a p p r o p r i a t i o n s  m a d e  for the p o w e r  

c o s t  e q u a l i z a t i o n  p r o g r a m ,  B r a d l e y  Lake, a n d  S u s i t n a  R i v e r  h y d r o­

e l e c t r i c  p r o j e c t s .  T h e  o r i g i n a l  v e r s i o n  a p p e a r e d  to d e l e t e  the 

f i s c a l  y e a r  1985 i n s t a l l m e n t s  of  t h e  c o n t i n u i n g  a p p r o p r i a t i o n s  in 

d i s p u t e  in T r u s t e e s  for A l a s k a ,  et al. v. S t a t e , No. 3 A N - 8 4 - 1 2 0 5 3  

C I V  (Super. Court, 3 d  Jud. Dist . ) .  P l e a s e  let m e  k n o w  if w e  can 

b e  of  f u r t h e r  a s s i s t a n c e .

S i n c e r e l y  y o u r s

H A R O L D  M. B R O W N

J a m e s  L. B a l d w i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

J L B / p j g



IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  OF A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

T R U S T E E S  F O R  A L A S K A ,  A L A S K A  
P U B L I C  I N T E R E S T  R E S E A R C H  
G R O U P

P l a i n t i f f s
No. 3 A N - 8 4 - 1 2 0 5 3  C I V

vs.

S T A T E  OF  A L A S K A

D e f e n d a n t

J U D G M E N T

T h i s  a c t i o n  h a v i n g  b e e n  t r i e d  b e f o r e  the C o u r t  on c r o s s -  

/notions for s u m m a r y  j u d g m e n t ,

IT IS O R D E R E D ,  that j u d g m e n t  s h a l l  be e n t e r e d  for p l a i n t i f f  

as to t h e  c l a i m  u n d e r  A r t i c l e  IX, s e c t i o n  7 of the A l a s k a  C o n s t i­

tution; a n d  t h a t  p l a i n t i f f ' s  c o m p l a i n t  is d i s m i s s e d  on the m e r i t s  

as to t h e  c l a i m  u n d e r  A r t i c l e  II, s e c t i o n  13 of the A l a s k a  

C o n s t i t u t i o n .

D A T E D :  _________________________

B r i a n  C. S h o r t e l l  
S U P E R I O r  C O U R T  J U D G E

A p p r o v e d  as t o  f o r m

A s s i s t a n t  A t t o r n e y  G e n e r a l
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IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

T R U S T E E S  F O R  A L A S K A ,  A L A S K A  
P U B L I C  I N T E R E S T  R E S E A R C H  
G R O U P ,

P l a i n t i f f s ,

v s .

S T A T E  O F  A L A S K A ,

D e f e n d a n t . No. 3A N - 8 4 - 1 2 0 5 3  CIV.

T I N G  I N  P A R TO R D E R  GRA;
S T A T E ' S  M O T I O N  F O R  A  S T A Y

T h e  court, h a v i n g  r e a d  the p l e a d i n g s  s u b m i t t e d  b y  the 

p a r t i e s  a n d  a f t e r  h e a r i n g  a r g u m e n t  finds:

(1) B y  o r d e r  d a t e d  A u g u s t  30, 1985 the State, A l a s k a  

P o w e r  A u t h o r i t y ,  w a s  e n j o i n e d  f r o m  e x p e n d i n g  a n y  m o n e y  f r o m  

t h r e e  a p p r o p r i a t i o n s  m a d e  f o r  f i s c a l  y e a r  1986. T h e  c o u r t  f o u n d  

th a t  the m a n n e r  in w h i c h  t h e s e  a p p r o p r i a t i o n s  w e r e  e n a c t e d  v i ­

o l a t e d  the d e d i c a t e d  f u n d  p r o h i b i t i o n  set o u t  in art. IX, sec. 7 

of the A l a s k a  C o n s t i t u t i o n .  T h e s e  a p p r o p r i a t i o n s  w e r e  m a d e  to 

p r o v i d e  f o r  the f i n a n c i n g  of the S u s i t n a  a n d  B r a d l e y  L a k e  H y d r o­

e l e c t r i c  p r o j e c t s  a n d  the p o w e r  cost e q u i l i z a t i o n  p r o g r a m .

(2) T h e  s t a t e  a n d  m e m b e r s  of  the p u b l i c  w i l l  s u f f e r

i m m e d i a t e  i r r e p a r a b l e  h a r m  if the f i s c a l  y e a r  1986 a p p r o­

p r i a t i o n s  e n a c t e d  in  ch. 96, S L A  1985, p a g e  9, l i n e  5 ( B r a d l e y  

L a k e  H y d r o e l e c t r i c  f i n a n c i n g ) ,  a n d  ch. 98, S L A  1985, p a g e  59, 

l i n e  18 (power c o s t  e q u i l i z a t i o n )  are e n j o i n e d .

(3) T h e  s t a t e  a n d  m e m b e r s  of the p u b l i c  c a n n o t  b e

a d e q u a t e l y  p r o t e c t e d  f r o m  the h a r m  o c c a s i o n e d  b y  a n  i n j u n c t i o n  

w h i c h  p r e v e n t s  the s t a t e  f r o m  p r o v i d i n g  a s s i s t a n c e  to c o n s u m e r s  

for p o w e r  c o s t  e q u i l i z a t i o n  u n d e r  A S  4 4 . 8 3 . 1 6 2 .

(4) T h e  s t a t e  a n d  m e m b e r s  of the p u b l i c  c a n n o t  b e

a d e q u a t e l y  p r o t e c t e d  f r o m  the h a r m  c a u s e d  b y  the loss of 

p r e c o n s t r u c t i o n  e a r n i n g s  on  b o n d  p r o c e e d s  f r o m  a sa l e  o f  b o n d s  

s c h e d u l e d  as a p a r t  o f  the f i n a n c i n g  o f  the B r a d l e y  L a k e  H y d r o­

e l e c t r i c  p r o j e c t .

-1-
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(5) T h e  s t a t e  has s u f f e r e d  n o  h a r m  as a r e s u l t  of the 

i n j u n c t i o n  o r d e r e d  b y  t h i s  c o u r t  as to the a p p r o p r i a t i o n  e n a c t e d  

i n  ch. 98, S L A  1985, p a g e  8, line 17, f o r  the S u s i t n a  H y d r o e l e c­

t r i c  p r o j e c t .  T h e  s t a t e  h a s  r e p r e s e n t e d  that it does n o t  p l a n  

to i m p l e m e n t  the a p p r o p r i a t i o n  u n t i l  late J u n e  o f  1986. T h e  

s t a t e  has r e p r e s e n t e d  th a t  a n y  m o n e y  to i m p l e m e n t  the a p p r o­

p r i a t i o n  w o u l d  n o t  b e  t r a n s f e r r e d  f r o m  the g e n e r a l  f u n d  to the 

p o w e r  d e v e l o p m e n t  f u n d  (AS 4 4 . 8 3 . 3 8 2 )  u n t i l  w°ll a f t e r  the l e g­

is l a t u r e  h a s  c o n v e n e d  a n d  a d j o u r n e d  a n d  the d e f e n d a n t  has h a d  

s u f f i c i e n t  t i m e  to p r o s e c u t e  its appeal.

(6) It is in the p u b l i c  i n t e r e s t  to p r e s e r v e  the s t a­

tus quo for the p o w e r  co s t  e q u i l i z a t i o n  a n d  B r a d l e y  L a k e  a p p r o­

pr i a t i o n s  .

IT IS O R D E R E D

(1) T h e  o r d e r  d a t e d  A u g u s t  30, 1985 g r a n t i n g  p l a i n­

tiffs' m o t i o n  f o r  an  i n j u n c t i o n  is s t a y e d  as to the a p p r o­

p r i a t i o n s  e n a c t e d  in ch. 96, S L A  1985, p a g e  9, li n e  5 ( B r a d l e y  

L a k e  H y d r o e l e c t r i c  f i n a n c i n g ) ,  a n d  ch. 98, S L A  1985, p a g e  59, 

l i n e  18 (power c o s t  e q u i l i z a t i o n ) .

(2) T h e  A l a s k a  P o w e r  A u t h o r i t y  m a y  e x p e n d  the a p p r o­

p r i a t i o n s  m a d e  for f i s c a l  y e a r  1986 in ch. 98, S L A  1985, p a g e  

59, l i n e  18 for the p o w e r  cost e q u i l i z a t i o n  p r o g r a m  as p r o v i d e d  

in A S  4 4 . 8 3 . 1 6 2 .

(3) T h e  A l a s k a  P o w e r  A u t h o r i t y  m a y  m a k e  n e c e s s a r y  

e x p e n d i t u r e s  f r o m  t h e  a p p r o p r i a t i o n s  e n a c t e d  in ch. 96, S L A  

1985, p a g e  9, l i n e  5, to c o m p l e t e  the f i n a n c i n g  of  the B r a d l e y  

L a k e  H y d r o e l e c t r i c  P r o j e c t .  T h e s e  e x p e n d i t u r e ^  m a y  i n c l u d e  the 

t r a n s f e r  of a m o u n t s  u n d e r  a p p r o p r i a t i o n s  in d i s p u t e  in this 

a c t i o n  to a f u n d  or f u n d s  c r e a t e d  u n d e r  a t r u s t  i n d e n t u r e  or 

o t h e r  f i n a n c i n g  d o c u m e n t s  e s t a b l i s h e d  for the b e n e f i t  o f  o w n e r s  

of o b l i g a t i o n s  i s s u e d  or to b e  i s s u e d  in c o n n e c t i o n  w i t h  the 

f i n a n c i n g  of  the B r a d l e y  L a k e  H y d r o e l e c t r i c  p r o j e c t ,  a n d  the 

i r r e v o c a b l e  p l e d g e  o r  e x p e n d i t u r e  o f  this a m o u n t  for t h o s e  p u r­

po s e s  .

- 2 -
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(4) B e c a u s e  t h e r e  is n o  p r o o f  o f  i m m e d i a t e  h a r m  to 

the p u b l i c  i n t e r e s t ,  the s t a t e ' s  m o t i o n  f o r  a s t a y  o f  the i n­

j u n c t i o n  o r d e r e d  as to the a p p r o p r i a t i o n  e n a c t e d  in ch. 96, S L A  

1985, p a g e  8, line 17 ( S u s i t n a  H y d r o e l e c t r i c  p r o j e c t ) ,  is 

D E N I E D .  H o w e v e r ,  if, b e f o r e  the l e g i s l a t u r e  c o n v e n e s  or  a n  a p­

pe a l  is d e c i d e d ,  t h e  s t a t e  b e l i e v e s  t h a t  n e w  f a cts h a v e  a r i s e n  

w h i c h  p r o v e  i m m i n e n t  h a r m  to t h e  p u b l i c  i n t e r e s t ,  the s t a t e  m a y  

r e n e w  its r e q u e s t  f o r  a s t a y  f r o m  t h i s  court, if a p p r o p r i a t e ,  or 

the A l a s k a  S u p r e m e  Court.

D A T E D :
B r i a n  S h o r t e l l  
S u p e r i o r  C o u r t  J u d g e

A P P R O V E D  AS  T O  FORM:

B ob A d l e r
C o u n s e l  for P l a i n t i f f s

-3-



r r

E r i c  S m i  I'.b 
D e b o r a h  W i l l i a m s  
c / o  T r u s t e e s  f o r  A l a s k a  

33 3 G a m b e l l  S t r e e t ,  S u i t e  R 

A n c h o r a y e ,  A K  9 3 5 0 1  

( 907 ) 2 7 6 - 4 2 4 4

A t t o r n e y s  f o r  P l a i n t i f f s

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

TFiIRD J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

T R U S T E E S  F O R  A L A S K A ,  A L A S K A  

P U B L I C  I N T E R E S T  R E S E A R C H  

G R O U P ,
P l a i n t i f f r . ,

vs .

S T A T E  O F  A L A S K A ,

D e f e n d a n t .

N o .  3 A N - 0 4 - 1 2 0 5 3  C I V

O R D E R  G R A N T I N G  M O T I O N  FOP. J U D G M E N T  T O  P L A I N T I F F S

T h i s  a c t i o n  c a m e  b e f o r e  t h i s  C o u r t  o n  P l a n t i f f s 1 M o t i o n  f or 

J u d g m e n t  o n  t h e  P l e a d i n g s ,  o r  in t h e  A l t e r n a t i v e ,  F o r  S u m m a r y  

J u d g m e n t ,  p u r s u a n t  t o  a S t i p u l a t i o n  f i l e d  b y  t h e  P a r t i e s .  T h e  

C o u r t  f i n d s ,  u p o n  c o n s i d e r a t i o n  o f  t h e  p l e a d i n g s  a n d  b r i e f s ,  a n d  

a r g u m e n t s  o f  c o u n s e l ,  t h a t  t h e r e  is n o  g e n u i n e  i s s u e  o f  m a t e r i a l  

f a c t  in d i s p u t e ,  a n d  t h a t  P l a i n t i f f s  a r e  e n t i t l e d  t o  j u d g m en t , a s  a 

m a t t e r  o f  l a w .

I T  IS  O R D E R E D  t h a t  P l a i n t i f f s 1 M o t i o n  f or J u d g m e n t  o n  t h e  

P l e a d i n g s ,  or  in t h e  A l t e r n a t i v e ,  F o r  S u m m a r y  J u d g m e n t ;  is  g r a n t e d ,  

a n d  t h a t  t h e  f o l l o w i n g  r e l i e f  is  a p p r o p r i a t e :

1. T h e  C o u r t  f i n d s  a n d  d e c l a r e s  t h a t  A S  4 4 . - 7 3 . 1 6 5 ,

4 4 . 8 3 . 4 1 0 ,  a n d  4 4 . 8 3 . 4 2 0 ,  a n d  S e c t i o n s  3 1 4 ,  3 1 7 ,  a n d  3 1 8  o f  c h  1 7 1  

S L A  1 9 8 4  a r e  u n c o n s t i t u t i o n a l ,  a n d  a r e  null, a n d  v o i d  a n d  o f  n o  

e f f e c t ;

2. T h e  S t a t e  i s  e n j o i n e d  f r o m  e x p e n d i n g  a n y  m o n i e s  a p p r o p r i ­

a t e d  b y  A S  4 4 . 8 3 . 1 6 5 ,  A S  4 4 . 8 3 . 4 1 0  a n d  A S  4 4 . 8 3 . 4 2 0  o n  o r  a f t e r  

J u l y  1, 1 9 0 5 ;

3. T h e  S t a t e  is o r d e r e d  t o  r e t u r n  t o  t h e  g e n e r a l  f u n d  t h e  

u n e x p e n d e d  b a l a n c e  o f  a n y  f u n d s  a p p i o p r i  ited b y  A S  4 4 . 0 3 . 1 6 5 ,  A S





P r o p o s e d  l e t t e r  of intent to C S  f o r  SB 3 3 8  ( R e s o u r c e s )

By the Al a s k a  Environmental L o b b y  

Febru a r y  21, 1986

It is the intent of the L e g i s l a t u r e  that none of the m o n i e s  a p p r o p r i a t e d  

in sections 4 and 8 of this a c t  be used for c o n t i n u a t i o n  of li c e ns i n g  

p r o c e e d i n gs  b e f o r e  the Federal E n e r g y  R e g u l a t o r y  C o m m i s s i o n  r el a t i n g  to 

any p r o p o s e d  Susitna River h y d r o e l e c t r i c  project.

It is further the intent of the L e g i s l a t u r e  that " Ra i l b e l t  energy d e v e l o p m e n t "  

as m e n t i on e d  in sections 4 a n d  8 of this act s p e c i f i c a l l y  includes the 

development, promotion, and d i s s e m i n a t i o n  of en e r g y  c o n s e r v a t i o n  

technologies, devices, and pr a c t i c e s .



F o r  m a n y  o f  us  w h o  h a v e  b e e n  s u p p o r t e r s  o f  a s t r o n g  p r o g r a m  

fo r  r a i l b e l t  energy, it h a s  b e c o m e  a p p a r a n t  t h a t  t h e r e  a r e  

s e v e r e  p r o b l e m s  w i t h  t h e  f i n a n c i a l  f e a s a b i l i t y  of S u s i t n a  as a 

m e g a p r o j e c t .

f \
Y o u  a r e  t h e  C h a i r m a n  of  t h e  B o a r d  o f  t h e  A l a s k a  P o w e r  

A u t h o r i t y .  W h e n  w i l l  y o u  b e  p r e p a r e d  t o  c o m e  b e f o r e  t h i s  

c o m m i t t e e  a n d  g i v e  u s  A P A ' s  a n s w e r  t o  t h e  e n e r g y  n e e d s  o f  

s o u t h c e n t r a l  a n d  t h e  r a i l b e l t ?

D



H o m e r  E l e c t r i c  A s s o c i a t i o n , I n c .

C E N T R A L  O F F I C E :  3 9 7 7  L A K E  S T R E E T  «  H O M E R ,  A L A S K A  9 9 6 0 3  •  ( 9 0 7 ) 2 3 5 - 8 1 6 7

M a r c h  20, 1986

MAh 2 5 1980

Mr. L e e  Nunn, C h a i r m a n  
A l a s k a  P o w e r  A u t h o r i t y  
P. 0. B o x  190869 
A n c h o r a g e ,  A l a s k a  9 9 5 1 9 - 0 8 6 9

D e a r  Mr. Nunn:

T h e  H o m e r  E l e c t r i c  B o a r d  a n d  S t a f f  h a v e  r e v i e w e d  r e c e n t  
i n f o r m a t i o n  c o n c e r n i n g  t h e  t h r e e - s t e p  p l a n  for t h e  S u s i t n a  
H y d r o e l e c t r i c  P r o j e c t .  M o r e  s p e c i f i c a l l y ,  w e  l o o k e d  at 
the D e v i l  C a n y o n  p h a s e  that a n t i c i p a t e s  a total d i r e c t  co s t  of 
$ 1 , 3 2 3 , 0 0 0 , 0 0 0  ( 1985 d o l l a r s ) .  A t t a c h e d  is a s u m m a r y  of the 
i n f o r m a t i o n  p r e s e n t e d  to us.

W e  u n d e r s t a n d  it w i l l  cost a b o u t  $5 m i l l i o n  to c o m p l e t e  the 
f e a s i b i l i t y  study a n d  the F E R C  l i c e n s i n g  for this f i rst phase. 
P r e l i m i n a r y  d a t a  i n d i c a t e s  c o s t  o f  p o w e r  f r o m  t h e  p r o j e c t  
a p p e a r s  feasible.

H o m e r  E l e c t r i c  e n d o r s e s  c o n t i n u e d  w o r k  to w a r d  the D e v i l  C a n y o n  
p h a s e  of the S u s i t n a  P r o j e c t .  We s p e c i f i c a l l y  r e q u e s t :  (1)
c o n t i n u e  w o r k  on the F E R C  l i c e n s i n g  a n d  f e a s i b i l i t y  study; (2) 
r e - a p p r o p r i a t i o n  of the $2 0 0  m i l l i o n  a p p r o p r i a t e d  la s t  year.

To st o p  w o r k  on the p r o j e c t  n o w  a p p e a r s  foolhardy. W o r k  s h o u l d  
b e  c o m p l e t e d  n e c e s s a r y  to m a k e  a f i n a l  d e c i s i o n  o n  D e v i l  
C a n y o n .  T h e  c o s t  to  d o  t h i s  o f  a p p r o x i m a t e l y  $5 m i l l i o n  
a p p e a r s  r e a s o n a b l e .  S e c o n d l y ,  it is o u r  u n d e r s t a n d i n g  n e w  
a p p r o p r i a t i o n s  are n o t  b e i n g  r e q u e s t e d  b e y o n d  r e - a p p r o p r i a t i o n  
of la s t  y e a r ' s  f u nding. T h i s  too s e e m s  r e a s o n a b l e  in face of 
f a l l i n g  s t a t e  r e v e n u e .

S u s i t n a  is c o n t r o v e r s i a l ,  but a lot of p r o g r e s s  has b e e n  made, 
i n c l u d i n g  d o w n - s i z i n g  of the i n i t i a l  c o s t  impact by b u i l d i n g  it 
in p h a s e s .  This p r o g r e s s  is s i g n i f i c a n t .



Mr. L e e  Nunn, C h a i r m a n  —  P a g e  2 M a r c h  20, 1986

W e  w i l l  do our p a r t  b y  n e g o t i a t i n g  in go o d  faith for 
s a l e s  a g r e e m e n t .  T h a n k  you for y o u r  c o n t i n u e d  work.

S i n c e r e l y  yours,

G e n e r a l  M a n a g e r

B K W :em

c c : 'Seri. A r T’fss S t u r g u l e w s k i
C h a i r m a n ,  S e n a t e  R e s o u r c e s  C o m m i t t e e

a p ower

INC.

Sen. Paul F i s c h e r  
Rep. M i k e  N a v a r r e  
Rep. A n d r e  M a r r o u



M a r c h  19, 1986

D E V I L  C A N Y O N  D A M  —  S U M M A R Y

P r o j e c t  Cost: 1985 D o l l a r s  $ 1 , 3 2 3 , 0 0 0
N o m i n a l  D o l l a r s

( i n f l a t e d  to 1999) 3 , 8 0 0 , 0 0 0

Jost of Po w e r :  A s s u m p t i o n s  C o s t / k W h  in 1999
( N o m i n a l  D ollars)

No S t a t e  E q u i t y / 5 . 5 %  i n f l a t i o n  1 8.30
$3 0 0  M i l l i o n  S t a t e  E q u i t y / 5 . 5 %  infl. 13.80
$500 M i l l i o n  S t a t e  E q u i t y / 5 . 5 %  infl. 1 1 .20

No S t a t e  E q u i t y / 4 . 0 %  i n f l a t i o n  13.30
$ 3 0 0  Mill. S t a t e  E q u i t y / 4 . 0 %  infl. 9.80
$5 0 0  Mill. S t a t e  E q u i t y / 4 . 0 %  infl. 7. 8 0

P o w e r  & E n e r g y  Output:

I n s t a l l e d  C a p a c i t y  460 MW
Annual E n e r g y  O u t p u t  1 , 998 GWH

Due to w a t e r  l i m i t a t i o n s ,  w i n t e r  c a p a c i t y  w o u l d  be 
as low as 65 m W  (April). T h i s  can be m i t i g a t e d  by 
r e g u l a t i n g  the w i n t e r  d a i l y  f l o w s  b e t w e e n  200 mW 
p e a k  and 50 m W  o f f - p e a k .

S o u r c e  of F i n a n c i n g :

To be d e t e r m i n e d .  P r o b a b l y  a c o m b i n a t i o n  of S t a t e  E q u i t y  
c o n t r i b u t i o n s  a n d  r e v e n u e  b o n d i n g .

P r e p a r e d  f r o m  A P A  d a t a  of M a r c h  18, 1986



ARLISS STURGULEWSKI, Chairman
BETTYE FAHRENKAMP, Vico Chairman
JACK COGHILL
DICK ELIASON
VIC FISCHER
RICK HALFORD
FREDZHAROFF

1
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POUCH V

S e n a t eCommittee on EeSoutceg

JUNEAU. ALASKA. 99811 
(907) 465-4907

M E M O R A N D U M  J a n u a r y  28, 1 9 8 6

TO? A l l  M e m b e r s

S e n a t e , R e s o u r c e s  C o m m i t t e e

# SF R O M :  S t a f f v  S e n a t e  R e s o u r c e s .C o m m i t t e e

RE: C S S B  3 3 8

C S S B  3 3 8  w o u l d  c o r r e c t  t h e  s t a t e  s t a t u t e s  a s  r e q u i r e d  b y  t h e  

c o u r t s  r u l i n g  t h a t  t h e  c o n t i n u i n g  a p p r o p r i a t i o n  f o r  p o w e r  

p r o j e c t s  v i o l a t e d  c o n s t i t u t i o n a l  p r o v i s i o n s .

T h e  C S S B  3 3 8  r e p e a l s  t h e  c o n t i n u i n g  a p p r o p r i a t i o n s  f o r  t h e  

S u s i t n a  h y d r o e l e c t r i c  p r o j e c t ,  t h e  B r a d l e y  L a k e  h y d r o e l e c t r i c  

p r o j e c t ,  a n d  t h e  p o w e r  c o s t  e q u a l i z a t i o n  f u n d ,  a n d  r e a p p r o -  

p r i a t e s  t h o s e  f u n d s  a s  s p e c i f i c  a p p r o p r i a t i o n s .

T h e r e  a r e  n o  a d d i t i o n a l  f u n d s  a p p r o p r i a t e d .



A la s k a  i?tate  le g is la t u r e
ARLISS STURGULEWSKI. Chairman
BETTYE FAHRENKAMP, Vico Chairman
JACKCOGHILL
DICK ELIASON
VIC FISCHER
RICK HALFORD
FREDZHAROFF

POUCH V 
JUNEAU, ALASKA. 99811 

(007) 465-4907

S e n a t eCommittee on &e£ource£

M E M O R A N D U M  J a n u a r y  28, 1 9 8 6

T O ;  A l l  M e m b e r s

S e n a t e  R e s o u r c e s  C o m m i t t e e

# SF R O M ;  S t a f f ( J S e n a t e  R e s o u r c e s .C o m m i t t e e

R E :  C S S B  338

C S S B  3 3 8  w o u l d  c o r r e c t  t h e  s t a t e  s t a t u t e s  a s  r e q u i r e d  b y  t h e  

c o u r t s  r u l i n g  t h a t  t h e  c o n t i n u i n g  a p p r o p r i a t i o n  f o r  p o w e r  

p r o j e c t s  v i o l a t e d  c o n s t i t u t i o n a l  p r o v i s i o n s .

T h e  C S S B  3 3 8  r e p e a l s  t h e  c o n t i n u i n g  a p p r o p r i a t i o n s  f o r  t h e  

S u s i t n a  h y d r o e l e c t r i c  p r o j e c t ,  t h e  B r a d l e y  L a k e  h y d r o e l e c t r i c  

p r o j e c t ,  a n d  t h e  p o w e r  c o s t  e q u a l i z a t i o n  f u n d ,  a n d  r e a p p r o -  

p r i a t e s  t h o s e  f u n d s  a s  s p e c i f i c  a p p r o p r i a t i o n s .

T h e r e  a r e  n o  a d d i t i o n a l  f u n d s  a p p r o p r i a t e d .



W e  a r e  a t  a  c r i t i c a l  p o i n t  i n  t h e  p r o c e s s  o f  f i n d i n g  a 

s o l u t i o n  t o  t h e  d e m a n d  f o r  r a i l b e l t  e n e r g y .  S e v e r a l  y e a r s  a g o  

w e  a s k e d  t h e  A P A  t o  g o  a n d  l o o k  f o r  a f e a s i b l e  m e t h o d  o f  

p r o v i d i n g  f o r  t h i s  n e e d .

A P A  f o c u s e d  o n  t h e  S u s i t n a  D a m  f o r  t h e i r  s t u d y .  T h a t  s t u d y  

h a s  b e e n  t h r o u g h  n u m e r o u s  v e r s i o n s .  T h e  F E R C  l i c e n s i n g  

a p p l i c a t i o n  h a s  b e e n  c h a n g e d  a n d  a n  a m e n d e d  a p p l i c a t i o n  is 

b e i n g  p r e p a r e d .  S t a t u t e s  r e q u i r e  t h a t  A P A  p r e p a r e  a f i n a n c i a l  

p l a n  a n d  p r e s e n t  i t  t o  O M B  a n d  t h e  G o v e r n o r  f o r  t h e i r  r e v i e w  

b e f o r e  p r e s e n t a t i o n  t o  t h e  l e g i s l a t u r e .  T h i s  f i n a n c e  p l a n  h a s  

n e v e r  b e e n  p r e s e n t e d  t o  t h e  l e g i s l a t u r e .  A  p r e l i m i n a r y  p l a n  

o f  f i n a n c i n g  h a s  b e e n  p r e s e n t e d  t o  t h e  A l a s k a  P o w e r  A u t h o r i t y  

B o a r d  a n d  t h a t  p l a n  s a y s  w e  s h o u l d  g o  n o  f u r t h e r  i n  t h e  

p r o j e c t .  A  r e c o m m e n d a t i o n  t o  t h e  A P A  B o a r d  o f  D i r e c t o r s  b y  

t h e  E x e c u t i v e  D i r e c t o r  s t a t e s  t h a t  w e  s h o u l d  l i m i t  s p e n d i n g  

t o  e s s e n t i a l  a c t i v i t i e s .  A  t e a m  o f  f i n a n c i a l  e x p e r t s  t e l l s  u s  

t h a t  t h e  p r o j e c t  c a n n o t  b e  f i n a n c e d  w i t h o u t  u s i n g  t h e  i n c o m e  

s t r e a m  f r o m  t h e  P e r m a n e n t  F u n d .



O p e n i n g  S t a t e m e n t / P a g e  2

W e  h a v e  r e q u e s t e d  M i , He a t h ,  E x e c u t i v e  D i r e c t o r  o f  t h e  APA, t o  

d i s c u s s  R a i l b e l t  E n e r g y  w i t h  t h e  S e n a t e  R e s o u r c e s  C o m m i t t e e  

a n d  t o  h e l p  r e s o l v e  s o m e  o f  t h e s e  q u e s t i o n s .  A r e  w e  at t h e  

e n d  of  t h e  l i n e  o n  S u s i t n a ?  Is it p r u d e n t  t o  c o n t i n u e  t o  

s p e n d  m o n e y  o n  a p r o j e c t  t h a t  d o e s  n o t  h a v e  a v i a b l e  f i n a n c i a l  

p l a n  a n d  n o  p u r c h a s e  c o n t r a c t s  b y  t h e  r a i l b e l t  u t i l i t y  c o m­

p a n i e s ?  W e  n e e d  t o  ask, w h e r e  d o  w e  g o  f r o m  h e r e ?

I f  S u s i t n a  is n o t  bui l t ,  t h e r e  w i l l  s t i l l  b e  a d e m a n d  for 

e n e r g y ,  a n d  it m u s t  c o m e  f r o m  s o m e  o t h e r  s o u r c e .

T h i s  m e e t i n g  t o d a y  w i l l  h o p e f u l l y  p r o v i d e  t h e  p u b l i c  a n d  t h e  

c o m m i t t e e  w i t h  t h e  f a c t s  of  t h e  m a t t e r .  T h e  p e o p l e  a n d  t h i s  

c o m m i t t e e  d e s e r v e  t o  k n o w  w h a t  is ‘•''\ppening.
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A chance Alaska
simply won’t take

Some gambles just aren’t worth the risk, no matter how 
big the payoff. Take the idea o f using permanent fund 
earnings to guarantee the bonds needed to finance the 
Susitna hydroelectric project. _
. According a prelim inary financing plan prepared fo r the 

A laska Power Authority, the state would have to o ffe r the 
entire earnings of the A laska Permanent Fund as security 
fo r the bonds. Since the proposed bonds would amount to '**
$12.1 b illion fo r just the first two of the project’s three 
stages, the repayment guarantee would involve hundreds 
o f m illions o f dollars a year.

Although the plan is s till just a draft, it raises 'serious 22

questions about how fa r A laska may have to go to secure 0f
funding fo r Susitna. Only o il generates more revenue fo r ta
the state treasury than the permanent fund. Right now the ur
fund’s incr"-e pays dividends to every Alaskan and helps ^
inflation-piuof the fund. I f  the earnings are ever going to }
be used fo r some other purpose, they should help pay fo r 1

• the basics of state government — education, public safety, pffi
health and welfare — not to secure one o f the most 
expensive hydro projects ever built in the country. ' inl

Gov. B i ll Sheffield and several legislators quickly .1
rejected using fund earnings to guarantee Susitna bonds, 0M
and rightfu lly so. Even Susitna supporters know this is a k f l
chance Alaskans aren’t w illing to take. Jj«!

c m
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J a n u a r y  29, 1 9 8 6

H o n o r a b l e  W i l l i a m  S h e f f i e l d  
G o v e r n o r  of A l a s k a  
P o u c h  A
J u n e a u ,  A l a s k a  9 9 8 1 1

RE: P r e l i m i n a r y  D r a f t  S u s i t n a  P l a n  o f  F i n a n c e
d a t e d  J a n u a r y  16, 1 9 8 6

D e a r  G o v e r n o r  S h e f f i e l d :

T o  w r i t e  off the S u s i t n a  H y d r o e 1 •=> t r i e  p r o j e c t  at t h i s  t i m e  
b a s e d  o n  a d r a f t  p r e l i m i n a r y  f i n a n c e  r e p o r t  is p r e m a t u r e  a n d  
w o u l d  p r o v e  to b e  i r r e s p o n s i b l e .  O t h e r  s o u r c e s  of f i n a n c i n g  t h a t  
w o u l d  n o t  i n v o l v e  the P e r m a n e n t  F u n d  s h o u l d  h a v e  b e e n  e x p l o r e d .

T h e  L e g i s l a t u r e  a n d  t h e  E x e c u t i v e  B r a n c h  s h o u l d  c o n t i n u e  
f u n d i n g  the F E R C  a p p l i c a t i o n  a n d  i t s  s t u d y  of t h e  r a i l b e l t  e n e r g y  
a l t e r n a t i v e s  so t h a t  all a v e n u e s  o f  f i n a n c i n g  c a n  b e  c o n s i d e r e d .

T h e  u n d i s p u t e d  e n e r g y  c r i s i s  t o  t h e  R a i l b e l t  is s t i l l  
c o m i n g .  F i n a l i z a t i o n  of t h e s e  e n e r g y  s t u d i e s  w i l l  l e a d  to the 
b e s t  s o l u t i o n s  for the 4 0 0 , 0 0 0  c o n s u m e r s  t h a t  l i v e  i n  t h i s  area.

W e  a s k  f o r  y o u r  c o n s i d e r a t i o n .

C o m m i t t e e

J o e  H e n r i  
T o m  S t a h r  
D a v i d  G o t t s t e i n  
K e n  J o h n s o n  
M a n o  F r e y

N : c :  L e g i s l a t o r s

President: Elaine Atwood Executive Committee: Larry Baker,
Ken Cnlhoon, George Easley, Lee Fisher, Joe IJeintz, Harold IJeinze, Glenda Rhodes 

Board: Col. Larry Bolls, Mike Burns, Dave Dittman, Sen. Jan Faiks, A l Fleetwood, Alice Hartig, Jack Hayes, 
Duane IJetyman, Col. Scott Tippin, Kay Linton, B ill MacKay, Earl Miller, George N. Nelson, John Norman, Al Parrish,

Bob Penney, Chief Brian Porter.
415 F Street, Anchorage, Alaska 99501-2254 (907) 272-2401
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Introduced: 1/15/86
Referred: House Special Committee on
State Loans and Finance

BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE BILL NO. 477

3 IN THE L EG I S LATURE OF THE STATE OF ALASKA

4 FOURT E E N TH  L EGISLATURE - SECOND SESSION

5 A B ILL

6 For an Act entitled: "An Act ma ki n g  and amending appropriations for the

7 Al as k a  Power Authority; and providing for an .iffec-

8 tive date."

9 BE IT ENACTED BY THE LEGISL A T U RE  OF THE STATE OF ALASKA:

10 * Section 1. (a) The sum of $200,000,000 is appropriated from the

11 general fund to the Al a s k a  Power A u t h o r i t y  for deposit in the power devel-

12 opment fund (AS 44.83.382) for the purpose of financing the Susitna River

13 hydroelectric project.

14 (b) Up to $9,100,000 of the amount set out in (a) of this section may

15 be spent in fiscal year 1987 for p la nning and predesign activities for the

16 Susitna River hydroelectric project.

17 * Sec. 2. The sum of $50,000,000 is appropriated from the general fund

18 to the Alaska Power Aut h o r it y  for deposit in the power development fund

19 (AS 44.83.382) to finance the Bradley Lake hydroelectric project.

20 * Sec. 3. The sum of $21,700,000 is appropriated from the general fund

21 to the Alaska Power A u thority for deposit in the power cost equalization

22 fund (AS 44.83.162;.

23 * Sec. 4. AS 44.83.165 is amended to read:

24 Sec. 44.83.165. [CONTINUING] APPROP R I A T I O N  FOR POWER COST EQUAL-

25 IZATION. The sum of $16,300,000 is appropriated on July 1, 1984 [,

26 A N D  THE SUM OF $21,700,000 IS A P P R O P R IA T E D  ON JULY 1 OF EACH SUBSE-

27 QUENT FISCAL YEAR] from the general fund to the power cost equaliza-

28 tion fund (AS 44.83.162).

29 * Sec. 5. AS 44.83.410 is amended to read:

-1- HB 477
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1 Sec. 44.83.410. [CONTINUING] APPROPRIATION FOR SUSITNA RIVER

2 HYDRO E L EC T R I C  PROJECT. The sum of $100,000,000 is a p p r opriated on

3 July 1, 1984 [AND THE SUM OF $200,000,000 IS APPROPRIATED ON J U L Y  1 OF

4 EACH SUBSEQUENT FIS C A L  YEAR] from the general fund to the authority

5 for deposit in the p ower development fund (AS 44.83.382) for the pur-

6 pose of financing [EQUITY INVESTMENT IN, AND RATE STABILIZATION FOR,]

7 the Susitna R i v e r  hy d r o e l e c tr i c  project.

8 * Sec. 6. AS 4 4 .83.420 is amended to read:

9 Sec. 44.83.420. [CONTINUING] APPROPRIATION F O R  BRADLEY 1 X E

10 H Y D R OELECTRIC T'ROJECT. The sum of $50,000,000 is appropriated on July

11 1 , 1984 [OF EAC H  FI S C AL  YEAR] from the general fund to the authority

12 for deposit in the p ower development fund (AS 44.83.382) for the pur-

13 pose of financing [EQUITY INVESTMENT IN, AN D  RATE STABILIZATION FOR,]

14 the Bradley Lake h y d r o e l ec t r i c  project.

15 * Sec. 7. The fiscal y ear 1986 appropriations made at page 8, line 17

16 and page 9, line 5, ch. 96, SLA 1985; and page 59, line 18, ch. 98, SLA

17 1985 are repealed.

18 * Sec. 8. Obligations, encumbrances, and expenditures incurred against

19 appropriations repealed or amended in this Act are considered obligations,

20 encumbrances, and expenditures of the appropriations enacted in secs. 1 --

21 3 of this Act. The appropriations enacted in secs. 1 -- 3 of this Act do

22 not appropriate any more m oney than was previously appropriated by the

23 appropriations amended or repealed in secs. 4 -- 7 of this Act.

24 * Sec. 9. The appropriations in secs. 1 and 2 of this Act are for capi-

25 tal projects, and lapse in accordance w ith AS 37.25.020.

26 v Sec. 10. Sections 1 -- 7 of this Act are retroactive to July 1, 1985.

27 * Sec. 11. This Act takes effect immediately in accordance w i t h  A S  01.-

28 10.070(c).
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IN T H E  S U P E R I O R  C O U R T  FOR T H E  S T A T E  OF A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

T R U S T E E S  F O R  A L A S K A ,  A L A S K A  
P U B L I C  I N T E R E S T  R E S E A R C H  
G R O U P

P l a i n t i f f s

No. 3 A N - 8 4 - 1 2 0 5 3  CIV
vs.

S T A T E  OF A L A S K A

D e f e n d a n t

J U D G M E N T

This a c t i o n  h a v i n g  b e e n  t r i e d  before the C o u r t  on c r o s s­

mo t i o n s  for s u m m a r y  j u d g m e n t ,

IT IS O R D E R E D ,  t h a t  j u d g m e n t  shall be e n t e r e d  for p l a i n t i f f  

as to the c l a i m  u n d e r  A r t i c l e  IX, section 7 of t h e  A l a s k a  C o n s t i­

tution; and t h a t  p l a i n t i f f ' s  c o m p l a i n t  is d i s m i s s e d  on the m e r i t s  

as to the c l a i m  u n d e r  A r t i c l e  II, section 13 o f  t h e  A l a s k a  

C o n s t i t u t i o n .

DATED: ________________________

B r i a n  C. S h o r t e l l  
S U P E R I O R  C O U R T  J U D G E

A p p r o v e d  as t o  f o r m

A s s i s t a n t  A t t o r n e y  G e n e r a l
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I N  T H E  S U P E R I O R  C O U R T  F O R  THE S T A T E  O F  A L A S K A

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

T R U S T E E S  F O R  A L A S K A ,  A L A S K A  
P U B L I C  I N T E R E S T  R E S E A R C H  
G R O U P ,

P l a i n t i f f s ,

v s .

S T A T E  OF A L A S K A ,

)
D e f e n d a n t .  ) No. 3 A N - 8 4 - 1 2 0 5 3  CIV.

O R D E R  G R A T I N G  IN P A R T
S T A T E ' S  M O T I O N  F O R  A  S T A Y

T h e  court, h a v i n g  r e a d  the p l e a d i n g s  s u b m i t t e d  b y  the 

p a r t i e s  a n d  a f t e r  h e a r i n g  a r g u m e n t  finds:

(1) B y  o r d e r  d a t e d  A u g u s t  30, 1985 the State, A l a s k a  

P o w e r  A u t h o r i t y ,  w a s  e n j o i n e d  f r o m  e x p e n d i n g  a n y  m o n e y  f r o m  

t hree a p p r o p r i a t i o n s  m a d e  f o r  f i s c a l  year 1986. T h e  c o u r t  f o u n d  

that the m a n n e r  in w h i c h  t h e s e  a p p r o p r i a t i o n s  w e r e  e n a c t e d  v i ­

ol a t e d  the d e d i c a t e d  f u n d  p r o h i b i t i o n  set o u t  i n  art. IX, sec. 7 

of the A l a s k a  C o n s t i t u t i o n .  T h e s e  a p p r o p r i a t i o n s  w e r e  m a d e  to 

p r o v i d e  f o r  t h e  f i n a n c i n g  o f  the S u s i t n a  a n d  B r a d l e y  L a k e  H y d r o­

elec t r i c  p r o j e c t s  a n d  the p o w e r  cost e q u i l i z a t i o n  pr o g r a m .

(2) T h e  s t a t e  a n d  m e m b e r s  of t h e  p u b l i c  w i l l  s u f f e r

i m m e d i a t e  i r r e p a r a b l e  h a r m  if the f i s c a l  y e a r  1986 a p p r o­

pria t i o n s  e n a c t e d  i n  ch. 96, S L A  1985, p a g e  9, li n e  5 ( B r a d l e y  

L a k e  H y d r o e l e c t r i c  f i n a n c i n g ) ,  a n d  ch. 98, S L A  1985, p a g e  59, 

line 18 ( p o w e r  c o s t  e q u i l i z a t i o n )  are e n j o ined.

(3) T h e  s t a t e  a n d  m e m b e r s  of t h e  p u b l i c  c a n n o t  be

a d e q u a t e l y  p r o t e c t e d  f r o m  t h e  h a r m  o c c a s i o n e d  b y  a n  i n j u n c t i o n  

w h i c h  p r e v e n t s  the s t a t e  f r o m  p r o v i d i n g  a s s i s t a n c e  to c o n s u m e r s  

for p o w e r  c o s t  e q u i l i z a t i o n  u n d e r  AS  44. 8 3 . 1 6 2 .

(4) T h e  s t a t e  a n d  m e m b e r s  of t h e  p u b l i c  c a n n o t  be

a d e q u a t e l y  p r o t e c t e d  f r o m  the h a r m  c a u s e d  b y  the loss of 

p r e c o n s t r u c t i o n  e a r n i n g s  on b o n d  p roceeds f r o m  a sale o f  b o n d s  

s c h e d u l e d  as a p a r t  of the f i n a n c i n g  of the B r a d l e y  L a k e  H y d r o­

elect r i c  p r o j e c t .

- 1 -



(5) T h e  s t ate h a s  s u f f e r e d  n o  h a r m  as a r e s u l t  of the

i n j u n c t i o n  o r d e r e d  by this c o u r t  as to the a p p r o p r i a t i o n  e n a c t e d  

in ch. 98, S L A  1985, p a g e  8, line 17, f o r  the S u s i t n a  H y d r o e l e c­

tric p r o j e c t .  T h e  s t ate h a s  r e p r e s e n t e d  th a t  it does n o t  p l a n  

to i m p l e m e n t  the a p p r o p r i a t i o n  u n t i l  l a t e  J u n e  o f  1986. T h e  

state has r e p r e s e n t e d  t h a t  a n y  m o n e y  to i m p l e m e n t  the a p p r o­

p r i a t i o n  w o u l d  n o t  b e  t r a n s f e r r e d  f r o m  the g e n e r a l  f u n d  to the 

p o w e r  d e v e l o p m e n t  f u n d  (AS 4 4 . 8 3 . 3 8 2 )  u n t i l  w e l l  a f t e r  the l e g­

i s l a t u r e  h a s  c o n v e n e d  a n d  a d j o u r n e d  a n d  the d e f e n d a n t  has h a d  

s u f f i c i e n t  t i m e  to p r o s e c u t e  its appeal.

(6) It is in the p u b l i c  i n t e r e s t  to p r e s e r v e  the s t a­

tus quo for the p o w e r  cost e q u i l i z a t i o n  a n d  B r a d l e y  L a k e  a p p r o­

pr i a t i o n s  .

IT IS O R D E R E D

(1) T h e  o r d e r  d a t e d  A u g u s t  30, 1985 g r a n t i n g  p l a i n­

tiffs' m o t i o n  for an i n j u n c t i o n  is s t a y e d  as to the a p p r o­

pr i a t i o n s  e n a c t e d  in ch. 96, S L A  1985, p a g e  9, l i n e  5 ( B r a d l e y  

L a k e  H y d r o e l e c t r i c  f i n a n c i n g ) ,  a n d  ch. 98, S L A  1985, p a g e  59, 

line 18 (power co s t  e q u i l i z a t i o n ) .

(2) T h e  A l a s k a  P o w e r  A u t h o r i t y  m a y  e x p e n d  the a p p r o­

pr i a t i o n s  m a d e  for f i s c a l  y e a r  1986 in ch. 98, S L A  1985, p a g e

59, line 18 for the p o w e r  cost e q u i l i z a t i o n  p r o g r a m  as p r o v i d e d  

in A S  4 4 . 8 3 . 1 6 2 .

(3) T h e  A l a s k a  P o w e r  A u t h o r i t y  m a y  m a k e  n e c e s s a r y  

e x p e n d i t u r e s  f r o m  the a p p r o p r i a t i o n s  e n a c t e d  in ch. 96, S L A  

1985, p a g e  9, li n e  5, to c o m p l e t e  the f i n a n c i n g  o f  the B r a d l e y  

L a k e  H y d r o e l e c t r i c  P r o j e c t .  T h e s e  e x p e n d i t u r e ^  m a y  i n c l u d e  the 

t r a n s f e r  o f  a m o u n t s  u n d e r  a p p r o p r i a t i o n s  in d i s p u t e  in this 

a c t i o n  to a f u n d  or f u n d s  c r e a t e d  u n d e r  a t r u s t  i n d e n t u r e  or 

o t h e r  f i n a n c i n g  d o c u m e n t s  e s t a b l i s h e d  f o r  the b e n e f i t  of o w n e r s  

of o b l i g a t i o n s  i s s u e d  or to be  i s s u e d  in c o n n e c t i o n  w i t h  the 

f i n a n c i n g  o f  the B r a d l e y  L a k e  H y d r o e l e c t r i c  p r o j e c t ,  a n d  the 

i r r e v o c a b l e  p l e d g e  or e x p e n d i t u r e  o f  this a m o u n t  f o r  t h o s e  pur-
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(A) B e c a u s e  t h e r e  is n o  p r o o f  o f  i m m e d i a t e  h a r m  to 

the p u b l i c  interest, the s t a t e ' s  m o t i o n  for a s t a y  of the i n­

j u n c t i o n  o r d e r e d  as to the a p p r o p r i a t i o n  e n a c t e d  in ch. 96, S L A  

1985, p a g e  8, line 17 ( S u s i t n a  H y d r o e l e c t r i c  p r o j e c t ) ,  is 

D E N IED. H o w e v e r ,  if, b e f o r e  the l e g i s l a t u r e  c o n v e n e s  or an  a p­

p e a l  is de c i d e d ,  the s t ate b e l i e v e s  th a t  n e w  f acts h a v e  a r i s e n  

w h i c h  p r o v e  i m m i n e n t  h a r m  to the p u b l i c  i n t e r e s t ,  the s t a t e  m a y  

r e n e w  its r e q u e s t  for a s t a y  f r o m  this court, if a p p r o p r i a t e ,  or 

the A l a s k a  S u p r e m e  Court.

D A T E D :
B r i a n  S h o r t e l l  
S u p e r i o r  C o u r t  J u d g e

A P P R O V E D  A S  T O  FORM:

Bob A d l e r
C o u n s e l  for P l a i n t i f f s

-3-
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E r i c  S m i t h

D e b o r a h  V?i . H i a m s

c / o  T r u s t e e s  f o r  A l a s k a

3 3 3  G ai nb el l  S t r e e t ,  S u i t e  B

A n c h o r a y e , A K  9 9 5 0 1

(907) 2 7 6 - 4 2 4 4

A t t o r n e y s  f o r  P l a i n t i f f s

I M  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

T R U S T E E S  F O R  A L A S K A ,  A L A S K A  )

P U B L I C  I N T E R E S T  R E S E A R C H  )

G R O U P ,  )
P l a i n t i f f r . , )

)
v s .  ) N o.  3 A N - 8 4 - 1 2 0 5 3  C I V

)
S T A T E  O F  A L A S K A ,  )

D e f e n d a n t .  )

 )

O R D E R  G R A N T I N G  M O T I O N  FOP. J U D G M E N T  T O  P L A I N T I F F S

T h i s  a c t i o n  c a m e  b e f o r e  t h i s  C o u r t  o n  P l a n t i f f s '  M o t i o n  f or  

J u d g m e n t  o n  t h e  P l e a d i n g s ,  o r  in t h e  A l t e r n a t i v e ,  F o r  S u m m a r y  

J u d g m e n t ,  p u r s u a n t  t o  a S t i p u l a t i o n  f i l e d  b y  t h e  P a r t i e s .  T h e  

C o u r t  f i n d s ,  u p o n  c o n s i d e r a t i o n  o f  t h e  p l e a d i n g s  a n d  b r i e f s ,  a n d  

a r g u m e n t s  o f  c o u n s e l ,  t h a t  t h e r e  i s  n o  g e n u i n e  i s s u e  o f  materia'! 

f a c t  in d i s p u t e ,  a n d  t h a t  P l a i n t i f f s  a r e  e n t i t l e d  to j u d g m e n t  a s  a 

m a t t e r  o f  l a w .

I T  I S  O R D E R E D  t h a t  P l a i n t i f f s '  M o t i o n  f or  J u d g m e n t  o n  t h e  

P l e a d i n g s ,  o r  in t h e  A l t e r n a t i v e ,  F o r  S u m m a r y  J u d g m e n t :  i s  g r a n t e d ,  

a n d  t h a t  t h e  f o l l o w i n g  r e l i e f  is  a p p r o p r i a t e :

1. T h e  C o u r t  f i n d s  a n d  d e c l a r e s  t h a t  A S  4 4 . 8 3 . 1 6 5 ,

4 4 . 8 3 . 4 1 0 ,  a n d  4 4 . 8 3 . 4 2 0 ,  a n d  S e c t i o n s  3 1 4 ,  3 1 7 ,  a n d  3 1 8  o f  c h  1 71  

S L A  1 9 8 4  a r e  u n c o n s t i t u t i o n a l ,  a n d  a r e  n u l l  a n d  v o i d  a n d  o f  n o  

e f f e c t ;

2. T h e  S t a t e  i s  e n j o i n e d  f r o m  e x p e n d i n g  a n y  m o n i e s  a p p r o p r i ­

a t e d  b y  A S  4 4 . 0 3 . 1 6 5 ,  A S  4 4 . 8 3 . 4 1 0  a n d  A S  4 4 . 0 3 . 4 2 0  o n  o r  a f t e r  

J u l y  1, 1 9 8 5 ;

3. T h e  S t a t e  is o r d e r e d  t o  r e t u r n  t o  t h e  g e n e r a l  f u n d  t h e  

u n e x p e n d e d  b a l a n c e  o f  a n y  f u n d s  a p p r o p r i a t e d  b y  A S  4 4 . 0 3 . 1 6 5 ,  A S



'

4 4 . 8 3 . 4 1 0 ,  a n d  A S  4 4 . 8 3 . 4 2 0  on or a f t e r  J u l y  1, 1 f>G5;

4. T h e  C o u r t  w i l l  a w a r d  P l a i n t i f f s  t h e i r  r e a s o n a b l e  c o s t s  

a n d  a t t o r n e y s  f e e s  i n c u r r e d  in c o n n e c t i o n  w i t h  t h i s  a c t i o n ,  u p o n  

a p p r o p r i a t e  mol.ion f i l e d  by t h e  P l a i n t i f f s .

J u d g e  B r i a n  C .  S h o t  t o i l

D a  t e c ! :

2
jar



MEMORANDUM

TO: Steve 

FROM: Garrey

DATE: December 3,1985

SUBJECT: Continuing Power 
Appropriations

During the last legislative session, suit was filed by Trustees of Alaska 
challenging the continuing appropriation scheme set up in 1985 for:

Aiesfcto'

m *rift
■

m

Power Cost Equalization 
Susitna Hydroelectric Project 
Bradley Lake Hydroelectric Project

The legislature then put the FY '86 appropriations in the budget bill as 
separate items.

The court has ruled that the FY‘86 appropriations are invalid because they 
were set up as continuing appropriations. The state has appealed that 
decision to the Alaska Supreme Court. The Supreme Court has taken no 
action on the appeal.

The state filed a Motion for Stay and a Superior Court hearing was held on 
9/19/85. Specifically the state requested that the stay be granted for the 
Power Cost Equalization and Bradley Lake appropriations.

The state argued and Trustees of Alaska agreed that "there is immediate 
and irreparable harm to the people who are beneficiaries of the Power Cost 
Equalization Program".

• * ■, v 'v «"• A Trustees of Alaska maintain that the correct solution is for the legislature 
to meet in special session to appropriate the money. They did not object,
however to the stay in the case of Power Cost Equalization.

1 ■ • - L"v

.-’ted}

The state requested the stay for the Bradley Lake appropriation because 
three Japanese banks have commited to the bond financing; the documents 
are in the final drafting stage; the bond sale is scheduled for October 2nd; 
that the banks relied on the last legislature's confirmation of their 
appropriations.

Further, the financing commitment was to expire on October 19 and 
proposed federal legislation would make it impossible to do Bradley Lake 
with tax exempt bonds.



Continuing Appropriations - Page 2

The loss of tax exempt financing would increase the cost of the Bradley 
Lake project by an estimated $39 million.

; •
• ■ , ■ •. . . .

The court took the general position that, if they had a chance to deal with 
them now, the legislature would approve the Bradley Lake and Power Cost 
Equalization appropriations.

The original court order with respect to the FY ‘86 Susitna appropriation 
still stands. The money must, unless the state wins on appeal, go back to 
the General Fund.

appropriations in January, 1982  ̂he will be favorable to a motion to 
dissolve the Stay Order.

on the

My personal opinion is that the Supreme Court will say that continuing 
appropriations are invalid but that since tho legislature included them in 
the FY'86 budget act as separate items, they are as legal as any other 
appropriation in that bill.

.  ; . . .
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T R A N S C R I P T  OF P R O C E E D I N G S  
T R U S T E E S  OF  A L A S K A  v. S T A T E  

No. 3 AN 8 4 - 1 2 0 5 3  
S e p t e m b e r  19, 1985

H & M COURT RCPORTIMG
1031 w e s t  4 iH  a v e n u e  s u it e  220

4IOOMGE. /U/i.TH 99501 I
(907) 274-5461

All right! reserved. This transcript must not be reproduced in any form without the written permission of H A M Court Reporting.
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I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T

T R U S T E E S  O F  A L A S K A ,

P l a i n t i f f ,

vs

S T A T E  O F  A L A S K A

C a s e  No. 3 A N - 8 4 - 1  20 53

T R A N S C R I P T  O F  P R O C E E D I N G S  

M . O .  G R A N T I N G  D E F E N D A N T ' S  M O T I O N  F O R  S T A Y  
M . O .  T A K I N G  U N D E R  A D V I S E M E N T  D E F E N D A N T ' S  M O T I O N

RE: C O N F I N E M E N T

S E P T E M B E R  19, 1985

B E F O R E  T H E  H O N O R A B L E  B R I A N  S H O R T E L L

A P P E A R A N C E S :

E r i c  Sm i t h ,  Esq. for d e f e n d a n t
833 G a m b e l l  S t r e e t ,  S u i t e  B 
A n c h o r a g e ,  A l a s k a  99501

J a m e s  B a l d w i n ,  Esq. for p l a i n t i f f
A t t o r n e y  G e n e r a l ' s  O f f i c e  
1031 W e s t  4 t h  A v e n u e ,  S u i t e  200 
A n c h o r a g e ,  A l a s k a  99501

T a p e :  K - 1 185
Logs: 1542 - 1885

H & M COURT RCPORTING
1031 wen 4iH flvienue. wire qqo

4NCHOMGC 99501 
(907) <274-5661

All rlghli reserved. Thli transcript must not be reproduced In any form without the written permission of H Sc M Court Reporting.
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P R O C E E D I N G S  

S E P T E M B E R  19, 1985

T H E  CLERK:

T h i s  c o u r t  now r e s u m e s  its s ession.

T H E  COU R T :

Be s e a ted. W e ' r e  not the r e c o r d  in case 

no. 3 A N - 8 4 - 1 2 0 5 3  Civil, T r u s t e e s  for A l a s k a  

v e r s u s  S t a t e  of A l a s k a .  Th i s  is on a M o t i o n  to 

—  M o t i o n . f o r  S t a y  a n d  an a s s o c i a t e d  M o t i o n  to 

C l a r i f y  Order.

I think, I'd like to d i s c u s s  the M o t i o n  for 

Stay, u n l e s s  t h e r e ' s  so m e  r e a s o n  w h y  I 

s h o u l d n ' t  first; a n d  to the e x t e n t  that -- that 

it's a f f e c t e d  by the M o t i o n  to C l a r i f y  the

o r d e r ,  w e ' l l  d i s c u s s  that also. All right.

I t h i n k  I p r o b a b l y  w i l l  have some q u e s t i o n s

f o r  y o u  o n  the m o t i o n  for st a y  first. It m a y

m a k e  this a l i t t l e  q u i c k e r  than it m i g h t

n o r m a l l y  will.

F i r s t ,  I g o t  a m e s s a g e  that s o m e h o w  you 

* w e r e  i n v o l v e d  in so m e  of n e g o t i a t i o n s .  Is that 

t rue?

MR. B A L D W I N :

W e  were, Y o u r  H o n o r .  T h o s e  n e g o t i a t i o n s  

have t e r m i n a t e d  at this time.

H & M COURT RGPORTIMG
1031 wen 4iH rfvienue. wire <no

M C H O M G e .  4L/K161  9 9 5 0 1  3
( 9 0 7 )  Q 7 4 - 5 6 6 1
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1

2

3
4
5
6

7
8

9
10

11

12

13
14
15
16
17
18
19
20

21

22

23
24
25

T H E  COURT:

O k ay. So I w a n t  to know, first, is the -- 

the —  the r e a s o n  y o u  need the stay in y o u r  

v i e w  are r e a l l y  r e l a t e  o n l y  to the B r a d l e y  Lake 

s i t u a t i o n  and the P o w e r  C o s t  E q u a l i z a t i o n  Plan, 

r i g h t ?  B e c a u s e  t h e r e  is no i m m e d i a t e  harm 

t h r e a t e n e d  w i t h  r e g a r d  to Sus i t n a ,  is that 

c o r r e c t ?

MR. B A L D W I N :

T h e r e  is no i m m e d i a t e  harm t h r e a t e n e d  w i t h  

r e g a r d s  to S u s i t n a ,  t h a t ' s  cor r e c t ,  Y o u r  

Ho n o r .

T H E  CO U R T :

An d ,  by the s a m e  token, the P l a i n t i f f s  have 

no o b j e c t i o n  to m y  e n t e r i n g  a s t a y  of my o r d e r  

w i t h  r e g a r d  to the P o w e r  C o s t  E q u a l i z a t i o n  

P r o g r a m ,  c o r r e c t ?

MR. SMITH:

Y o u r  H o n o r ,  we b e l i e v e  that there is one 

a v a l i a b l e  r e m e d y  for the S t a t e ,  w h i c h  w o u l d  be 

for the l e g i s l a t u r e  to c o n v e n e  in a s p e c i a l  

s e s s i o n  to a p p r o p r i a t e  the money, and th a t  

w o u l d  be o n e  a v a i l a b l e  e x t r a  j u d i c i a l  r e m edy. 

And w e ' r e  n o t  s u r e  w h e t h e r  it's a p p r o p r i a t e  for 

the c o u r t  to he a r  this m o t i o n  on that g r o u n d s .

H & M COURT RGPORTING
1 0 3 1  W £ fT  4 T H  f N G n u e .  f lJ IT €  Q Q O  A

/ H I C H O M G C  d t / m !A 9 9 5 0 1  ^
( 9 0 7 )  Q 7 4 - 5 6 6 1

All rights reserved. This transcript mutt noi be reproduced in any form without the written permission of H &  M Court Reporting.



H o w e v e r ,  we do  u n d e r s t a n d  that there is 

i m m e d i a t e  and i r r e p a r a b l e  harm to the p e o p l e  

w h o  are b e n e f i c i a r i e s  of the P o w e r  Co s t  

E q u a l i z a t i o n  P r o g r a m ,  and we c e r t a i n l y

s y m p a t h i z e  w i t h  t h a t  c o n c e r n  and u n d e r s t a n d  on 

the c o u r t ' s  e q u i t a b l e  p o w e r s  to d e a l  w i t h  that 

s i t u a t i o n .

T HE COURT:

W e l l ,  that's n o t  m y  -- an  a n s w e r  to my 

q u e s t i o n .  Do y o u  o p p o s e  a s t a y  w i t h  r e g a r d  to 

the f i n a n c i n g  of the i m m e d i a t e  e x p e n d i t u r e s  

w i t h  r e g a r d  to the P o w e r  C o s t  E q u a l i z a t i o n  

P r o g r a m ?

MR. SMITH:

I g u e s s ,  o u r  i n i t i a l  p o s i t i o n  is that the 

a p p r o p r i a t e  s o l u t i o n  is for the S t a t e  —  is 

that the c o u r t  s h o u l d  n o t  g r a n t  e q u i t a b l e  

re l i e f  w h e n  t h ere is an a v a i l a b l e  r e m e d y  to the 

S t a t e .

H o w e v e r ,  as an a l t e r n a t i v e  a r g u m e n t ,  that 

‘ the c o u r t  is no' p r e p a r e d  to r u l e  on that 

issue, we do not o p p o s e  the stay.

TH E  COURT:

O k a y .  I see.

Al l  right. I have a n o t h e r  q u e s t i o n  for the

H & M COURT RCPORTIMG
1031 w e g  4 iH  w e n u e  w ir e  q q o  ■-
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1 P l a i n t i f f  and this —  this r e l a t e s  to the

2 M o t i o n  to C l a r i f y .  Y o u r  o r i g i n a l  p o s i t i o n

3 s e e m e d  to me to be that there w e r e  a n u m b e r  of

4 g r o u n d s  for i n v a l i d a t i n g  this s t a t u t o r y  scheme.

5 A n d  that if I f o u n d  in y o u r  f a v o r  on —  on

6 any one of them, the —  y o u r  —  all three of

7 t hese p r o g r a m s  w o u l d  —  w e l l ,  the w h o l e  scheme

8 w o u l d n ' t  n e c e s s a r i l y  have to go. And there was

9 no real d i s t i n c t i o n  b e t w e e n  the F i s c a l  Y e a r  '85

10 m o n i e s  and the '36 m o n i e s ;  the '85 m o n e y  w o u l d

11 no t  be i n v a l i d a t e d ,  and the '86 m o n i e s  would.

12 Right.

13 MR. SMITH:

14 T h a t ' s  c o r r e c t .

15 THE C O U R T :

16 An d  it's n o w  y o u r  p o s i t i o n  —  and it re a l l y

17 o n l y  r e c e n t l y  a r r i v e d  a t  and, in fact, a r r i v e d

18 * a t  read a f t e r  y o u  read the S t a t e ' s  M o t i o n  for

19 C l a r i f i c a t i o n .  T h a t  t here are a n u m b e r  of

20 funds, w h i c h  r e l a t e  to 1985 —  F i s c a l  Y e a r  1985

21 v a p p r o p r i a t i o n s ,  t h a t  may, in fact, be

22 i n v a l i d a t e d ;  b u t  o n l y  if I f o u n d  in y o u r  favor

23 on the c o n f i n e m e n t  issue, c o r r e c t ?

24 MR. SMITH:

25 C o r r e c t .

H & M COURT RGPORTIMG1031 wen 4iH /wenue. oiire qqo
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O k a y .

W e l l ,  let me tell you so that y o u  can all 

u n d e r s t a n d  this. My f e e l i n g  was that the —

that the c o n t i n u i n g  a p p r o p r i a t i o n s  —  the issue 

as to w h e t h e r  or n o t  —  w h e t h e r  or not the 

c o n t i n u i n g  a p p r o p r i a t i o n s  v i o l a t e d  A r t i c l e  9 

S e c t i o n  7 of the c o n s t i t u t i o n  is w h a t  I d e c i d e d  

this case on.

A n d  I d i d n ' t  go b e y o n d  that. And the

r e a s o n  that I d i d n ' t  go  b e y o n d  th a t  was b e c a u s e  

it w a s  n o t  b r o u g h t  to m y  a t t e n t i o n  that there 

w o u l d  be any d i f f e r e n t  r e s u l t  w i t h  r e g a r d  to 

an y  of the o t h e r  a r g u m e n t s  m ade.

Now, that y o u  tell me that, I s u p p o s e ,  th a t  

o p e n s  up a n u m b e r  of n e w  and i n t e r e s t i n g  

a v e n u e s  for us. B u t  t h e r e ' s  o n l y  one g r o u n d

th a t  I have f o u n d  in y o u r  f a v o r  on, and it's 

the A r t i c l e  9 S e c t i o n  7 i s s u e .

S o  the e x t e n t  that you n e e d  c l a r i f i c a t i o n ,

I think, y o u ' v e  g o t  it. It's w h a t  the b a s i s  of 

m y  d e c i s i o n  is.

B u t  that, y o u  know, th a t  d o e s  c o n j u r  up the

p o s s i b i l i t y  th a t  I'm g o i n g  to have to g o

f u r t h e r  and d e a l  w i t h  the o t h e r  a r g u m e n t .

H & M COURT RCPORTIMG
1 0 3 1  W € fT  4 IH  d V O U G .  O J l ie  < 2 2 0  7
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1 MR. SMITH:

2 If I may, Y o u r  Hon o r .

3 TH E COURT:

4 U h - h m  ( a f f i r m a t i v e ) .

5 MR. SMITH:

6 In the l e t t e r  of c l a r i f i c a t i o n ,  d o e s  yo u r

7 ru l i n g  hold th a t  the FY —  F i s c a l  Y e a r  1986

8 A p p r o p r i a t i o n s  e n a c t e d  by the 14th L e g i s l a t u r e

9 are i n v a l i d . . .

10 T H E C O U R T :

11 Yes.

12 •MR. SM I T H :

13 ... is th a t  r u l i n g ?

14 T H E C O U R T :

15 Y e s .

16 MR. SM I T H :

17 A n d  e v e n  then —  e v e n  t h o u g h  if they

18 a p p r o p r i a t e d  s e p a r a t e l y  in the F Y - 8 6  b u d g e t ?

19 TH E COURT:

20 Yes.

21 MR. SMITH:

22 I think, it w o u l d  be a s i m p l e  m a t t e r  to

23 d r a f t  the o r d e r  to that e f f e c t .

24
THE COURT:

25 Sure. And all y o u  r e a l l y  have to d o  is do
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1 that.

2 O n  the o t h e r  hand, if the p l a i n t i f f s  w a n t

3 to -- w a n t  to - -  w a n t  all of these g r o u n d  to be

4 d e c i d e d  then, I s u p p o s e ,  y o u  c a n  a p p r o a c h  me in

5 a b e t t e r  w a y  t h a n  y o u ' v e  d o n e  up u n til this

6 p o i n t .  So th a t  I c a n  deal w i t h  it.

7 It a p p e a r s  to me that, r e a l l y ,  y o u  d i d n ' t

8 t h i n k  too m u c h  a b o u t  this u n t i l  now,

9 p l a i n t i f f s ;  and that, p e r h a p s ,  w h a t  we ne e d  is

10 s u p p l e m e n t a l  b r i e f i n g  on those o t h e r  i s s u e s  if

11 you r e a l l y  t h i n k  it's n e c e s s a r y  to g o  on w i t h

12 . those o t h e r  i s s u e s .

13 MR. B A L D W I N :

14 If —  if I m a y  incur, Y o u r  H o n o r .

15 THE C O U R T :

16 U h - h m  ( a f f i r m a t i v e ) .

17 MR. B A L D W I N :

18 O u r  p o s i t i o n  w a s  th a t  the case on

19 c o n f i n e m e n t  w a s  v e r y  w e a k e n e d ;  for p u r p o s e s  of

20 a p p e a l  c o u l d  be a b a n d o n e d  at this p o i n t .  And

A ’ one  of the r e a s o n s  for a s k i n g  for this h e a r i n g

22 was so that we c o u l d  l i m i t  the i s s u e s  for the

23 S u p r e m e  C o u r t  so that we c o u l d  a r r i v e  at an

24 e x p e d i t i o u s  p r o c e e d i n g .

25 I w o u l d  be w i l l i n g  to a c c e p t  a c o n s e s s i o n
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f r o m  p l a i n t i f f s  that that i ssue is no l o n g e r  

w i t h  us.

C O U R T :

Y o u  mean, in o t h e r  wo r d s ,  they give up to

you?

B A L D W I N :

T h e y  gi v e  up to us on that po i n t .  I

f e e l ...

C O U R T :

It l o o k e d  like they W o r e  g o i n g  to do  that

in their o p p o s i t i o n .

B A L D W I N :

H o w e v e r ,  Y o u r  Honor, the —  the —  the

p o s i t i o n  is...

COU R T :

W e l l ,  w h a t  —  w h a t  I'd like to k n o w  f r o m

yo u  is —  is —  as s o o n  - -  s i n c e  —  s i n c e  it

a p p e a r s  that o t h e r  —  t h a t  f u n d s  o t h e r  than

those a l r e a d y  —  i n v a l i d a t e d  u n d e r  the 

A r t i c l e  9, S e c t i o n  7 a r g u m e n t  are i m p l i c a t e d  

■ here.

A n d  s i n c e  it a p p e a r s  th a t  p l a i n t i f f s

d o e s n ' t  —  d o n ' t  w a n t  t h o s e  f u n d s  to be s p e n t  

e i t h e r ,  it w o u l d  a p p e a r  t h a t  I ' m  g o i n g  to have 

to d e c i d e  this.
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1 But I d o n ' t  k n o w  that t h e r e ' s  been a w h o l e

2 lot of d e e p  a n a l y s i s  g i v e n  to it, since the

3 o n l y  o p p o r t u n i t y  the p l a i n t i f f s  have had to

4 de a l  w i t h  it is in the c o n t e x t  of an o p p o s i t i o n

5 to a M o t i o n  to C l a r i f y  th a t ' s  b e e n  b r o u g h t  on

6 in s h o r t  n o t i c e .

7 MR. B A L D W I N :

8 Well, Y o u r  Hon o r ,  I b e l i e v e ,  the issue was

9 s u b m i t t e d  to y o u  in b r i e f s  and a r g u e d .  We f e l t

10 t h a t  your h o l d i n g  m u s t  have -- m u s t  have d e n i e d

11 t h e m  that r e l i e f  b a s e d  o n  the c o n f i n e m e n t

12 a r g u m e n t ,  Y o u r  Ho n o r .

13 We felt t h a t  it was a w e a k  a r g u m e n t ,  it w a s

14 n o t  well s u p p o r t e d ,  and th a t  we p r e v a i l e d .  And

15 that's w h a t  we hope to a r r i v e  at t h r o u g h  this

16 c l a r i f i c a t i o n .

17 T H E  CO U R T :

18 Well, y o u  j u s t  g o t  c l a r i f i c a t i o n  then; y o u

19 we r e  wrong. A n d  w i t h  —  n o t  n e c e s s a r i l y  w r o n g

20 in the long run, b u t  y o u  w e r e  —  y o u  we r e  w r o n g

21 * as to the b a s i s  for m y  d e c i s i o n .

22 Now, y o u  k n o w  w h a t  it is. So y o u  g o t t a  —

23 y o u ' r e  g o i n g  to have to tell me w h a t  you w a n t

24 me to do f r o m  here on in, b e c a u s e  it a p p e a r s

25 t h e y're not g o i n g  to d r o p  t h a t  a r g u m e n t ;  a n d  it
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1 w o u l d  a p p e a r  that I'm g o i n g  to have to d e c i d e

2 it.

3 Do you w a n t  me to let y o u  b r i e f  it

4 f u r t h e r ?  Do you w a n t  me to d e c i d e  it on the

5 p a p e r s  that I've g o t ?

6 P l a i n t i f f .

7 MR. SMITH:

8 It's o u t  p o s i t i o n  that the issue has b e e n

9 b r i e f e d  a d q u a t e l y  on —  by w a y  of a b r i e f

10 e x p l a n a t i o n ,  I h o p e  y o u  a p p r e c i a t e  that it was

11 our intent to r e q u e s t  o n l y  that r e l i e f  th a t  we

12 felt was a p p r o p r i a t e  a t  the time.

13 T H E COURT:

14 U h - h m  ( a f f i r m a t i v e ) .

15 MR. SMITH:

16 And our i n i t i a l  a n a l y s i s  w a s  s i m p l y  th a t

17 the f i rst y e a r ,  in w h i c h  the a p p r o p r i a t i o n s

18 a c t e d  as a c o n t i n u i n g  a p p r o p r i a t i o n ,  was F i s c a l

19 Y e a r  1986. A n d  we did n o t  w a n t  to a p p r o a c h  the

20 c o u r t  w i t h  r e l i e f  t h a t  e x t e n d e d  b e y o n d  th a t

21 ’ that we fe l t  we w e r e  e n t i t l e d  to.

22 Up o n  a n a l y s i s  of the M o t i o n  to C l a r i f y ,  it

23 o c c u r i a d  to us t h a t  that l i n e  of r e a s o n i n g  w a s

24 not c o r r e c t  w i t h  r e s p e c t  to the c o n f i n e m e n t

25 issue; and we f e l t  s o m e w h a t  o b l i g a t e d  to b r i n g
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this m a t t e r  to the c o u r t ’s a t t e n t i o n .

We do so w i t h  a p o l o g i e s  to the court, but 

o u r  c l i e n t s  are s i m p l y  not p r e p a r e d  at this 

time —  a n d  I w o u l d  have to c o n f e r  to t h e m  

b e f o r e  they a b a n d o n  t h a t  a r g u m e n t  -- we d o  not 

a gree w i t h  the s t a t e  t h a t  the a r g u m e n t s  are 

weak. H o w e v e r ,  they w e r e  b r i e f e d  and a r g u e d  

b e f o r e  the c o u r t ;  a n d  we w o u l d  s i m p l y  a s k  the 

c o u r t  to p a s s  on that issue.

COURT:

All right. All ri g h t .  A n d  I'll d o  that. 

But I'll —  I'm g o i n g  to have to take it u n d e r  

a d v i s e m e n t  and g o  into it m u c h  m o r e  d e e p l y  than

I did. So that w i l l  take s o m e  time.

SMITH:

I a p p r e c i a t e  that.

B A L D W I N :

Y o u r  Honor, c e r t a i n l y ,  if the c o u r t  f e e l s

that a d d i t i o n a l  b r i e f i n g  w o u l d  a s s i s t  us...

C O U R T :

Well, I ' m  g o n n a  —  I'll l e a v e  it up to

you. If y o u  w a n t  to b r i e f  it f u r t h e r ,  t h a t ' s  

fine w i t h  me. I d o n ' t  m i n d .  A n d  the m o r e  

b r i e f i n g  p r o b a b l y  the b e t t e r  a b l e  I'll be a b l e  

to u n d e r s t a n d  y o u r  p o s i t i o n .
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Bu t  I'm w i l l i n g  to take it u n d e r  a d v i s e m e n t  

n o w  or I'm w i l l i n g  to d e f e r  that, ta kin g it 

u n d e r  a d v i s e m e n t  un ti l y o u s u b m i t  that you ask  

me to a l l o w  yo u to file. Bu t if yo u d o n ' t  ask  

me, I w i l l  take it u n d e r  a d v i s e m e n t  r i g h t  now.

And p l a i n t i f f s  ar e no t a s k i n g  me; do you  

w a n t  to file s o m e t h i n g  f u r t h e r ?

MR. B A L D W I N :

I think, that the d e l a y  o c c a s i o n e d  by that 

wi l l be m o r e  h a r m f u l  for the S t a t e  then —  

t h e n . ..

T H E  C O U R T :

Ok ay.  All rig ht .

MR. B A L D W I N :

. . . e x p e d i t e d  d e c i s i o n .

T H E  CO UR T:

So  at  this p o i n t ,  it's f u l l y  b r i e f e d  and —  

an d it's  —  it will  be t a k e n  u n d e r  a d v i s e m e n t  

an d  I 'l l d e c i d e  it as q u i c k l y  as I can. And  it 

m a y  —  that  m a y  o c c a s i o n  some de lay ; I d o n ' t  

‘ k n o w  how much, bu t  I 'm  c e r t a i n l y  not g o i n g  to

have an  i m m e d i a t e  d e c i s i o n  for y o u  a n d  I'd be

s u r p r i s e d  if I g o t  it for y o u  b e f o r e  two wee ks.

MR. B A L D W I N :

Yes, Your  H o n o r .  W e l l ,  as I —  I think, as
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1 we s e t  o u t  in our b r i efs, the -- the d e l a y

2 o c c a s i o n e d  by that d e c i s i o n ,  of c o u r s e ,  w i l l

3 r e a l l y  a d v e r s e l y  a f f e c t  the f i n a n c i n g  that we

4 have u n d e r w a y  for B r a d l e y  Lake, w h i c h  w o u l d

5 b r i n g  a s u b s t a n t i a l  b e n e f i t  to the s t a t e  and

6 the p u b l i c ,  and we o n l y  ask the c o u r t  to

7 c o n s i d e r  that a f f e c t .  And -- and...

8 T H E  COURT:

9 A l l  right. T e l l  me w h a t  -- w h a t  —  w h a t  --

10 now, just the d e l a y  o c c a s i o n e d  by a d e c i s i o n  on

11
the c o n f i n e m e n t  i s s u e d ,  tell me w h a t  h a r m  that

12 c a u s e s  you?

13
MR. B A L D W I N :

14
T h e  harm is that we have now a c o m m i t m e n t

15
f r o m  b a n k s  w h o  are o f f e r i n g  a l e t t e r  of c r e d i t

16
to b a c k  up a f i n a n c i n g  of s h o r t  -- l o n g  term

17
v a r i a b l e  d e m a n d  n o t e s  for the a c t u a l  f i n a n c i n g

18 of the —  o f  the B r a d l e y  Lake P r o j e c t .

19 T h e  p r o b l e m  is th a t  this type of an

20 a r r a n g m e n t  is c u r r e n t l y  a u t h o r i z e d  u n d e r

21 F e d e r a l  law, w h i c h  we are a d v i s e d  is s u b j e c t

22 v e r y  s o o n  to c h a n g e  in the c o n g r e s s .  And

23 w i t h o u t  a n  —  this l e g a l  form, of w h a t  is k n o w n

24
as a r b i t r a g e ,  w i l l  be a v a i l a b l e  to us o n l y  for

25 a v e r y  s h o r t  time.
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W e ll, I u n d e r s t a n d  —  I u n d e r s t a n d  that 

that —  I j u s t  w a n t  to k n o w  if the

F i s c a l  Y e a r  '85 f u n d s  are p a r t  of this w h ole

s e c u r i t y  a r r a n g m e n t ?

B A L D W I N :

Yes, they are. '85 a n d  '8 6 , we m u s t  have 

u n r e s t r i c t e d  a v a i l a b i l i t y .  A l t h o u g h ,  not the 

a b i l i t y  to spe n d ,  b u t  the a v a i l a b i l i t y  of the 

f u n d s  for the p u r p o s e  as a p p r o p r i a t e d  from b o t h  

F i s c a l  Y e a r  '85 a n d  F i s c a l  Y e a r  '8 6  b e f o r e  we 

c a n  c l o s e  on the f i n a n c i n g  a r r a n g e m e n t s .

CO U R T :

O k a y .  So -- so the issue, now, w i t h  re g a r d  

to the s t a y  a n d  w i t h  r e g a r d  to any d e l a y  that

m i g h t  be o c c a s i o n e d  by my d e c i d i n g  the

c o n f i n e m e n  i s s u e  is, e s s e n t i a l l y ,  the same; and 

t h a t  is w h e t h e r  d e p r i v a t i o n  of the use of the 

f u n d s  as s e c u r i t y  for the s h o r t  te r m  f i n a n c i n g  

p l a n  w o u l d  be of i r r e p a r a b l e  harm to 

' d e f e n d a n t s ,  r i g h t ?

B A L D W I N :

B a s i c a l l y ,  that is —  th a t  is it, Yo u r  

Ho n o r .  N o t  o n l y  to the d e f e n d a n t s ,  b u t  to all 

o f  the r a t e  p a y e r s  w h o  w o u l d  be u n d e r  an
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i n c r e a s e d  d e b t  s e r v i c e  o b l i g a t i o n  if we c a n n o t  

o b t a i n  the i n v e s t m e n t  i n c o m e  e a r n e d  t h r o u g h  

this f i n a n c i n g  a r r a n g m e n t .

THE COURT:

S u re. Sure. T h a t  —  t h a t ' s  just a 

s e c o n d a r y  e f f e c t .  Ri g h t .

I —  I —  the w a y  I s e e  y o u r  a r g u m e n t  is, 

br i e f l y ,  w i t h  r e g a r d  to B r a d l e y  La k e  is that 

the b a n k s  have c o m m i t e d  to the b o n d  f i n a n c i n g ;  

that the d o c u m e n t s  a r e  in the f i nal d r a f t i n g  

stage; th a t  the bo n d  sa l e  is s c h e d u l e d  for 

O c t o b e r  2nd; that the b a n k s  r e l i e d  on  the l a s t  

l e g i s l a t u r e ' s  c o n f i r m a t i o n  of their

a p p r i p r i a t i o n s .

And, in o t h e r  w o r d s ,  the fa c t  t h a t  they 

d i d n ' t  r e f u s e  to a l l o w  t h e s e  a p p r o p r i a t i o n s  to 

g o  t h r o u g h  f o r  F i s c a l  Y e a r  '8 6 .

T h a t  the c o m m i t m e n t  e x p i r e s  on the 19th of 

O c t o b e r ;  a n d  the f e d e r a l  l e g i s l a t i o n  w o u l d  

r e m o v e  the b e n e f i t s  of —  of f i n a n c i n g  if —  if 

bo n d  d e l i v e r y  d o e s n ' t  o c c u r  d u r i n g  1985; and 

that p a r t i c u l a r  —  the s c h e m e  t h a t ' s  u n d e r  —  

th a t  is now and it w i l l  be in e f f e c t  w o u l d  

r e d u c e  the c o s t  of l o n g - t e r m  f i x e d  r a t e  

f i n a n c i n g  by $39 m i l l i o n ,  r i g h t ?
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1 MR. B A L D W I N :

2 T h a t ' s  right, Y o u r  H o n o r .  O u r  b e s t  a d v i c e

3 that we have r e c e i v e d  f r o m  f i n a c i a l  a d v i s o r s

4 and i n d i v i d u a l s  in W a s h i n g t o n  w h o  a r e  f o l l o w i n g

5 this bill, is th a t  the l i k e l i h o o d  is v e r y  h i g h

6 that by J a n u a r y  1st, the F e d e r a l  I n t e r n a l

7 R e v e n u e  C o d e  w i l l  be c h a n g e d  to a s s i s t

8 a r b i t r a g e  --  t h a t  l egal a r b i t r a g e  a r r a n g m e n t s

9 will no l o n g e r  be p o s s i b l e  u n d e r  f e d e r a l  law.

10 THE CO U R T :

11 By w h e n ?

12 MR. B A L D W I N :

13 By J a n u a r y  1st.

14 THE CO U R T :

15 Okay. Okay. All ri g h t .

16 So if I get no o b j e c t i o n  to this, I think,

17 th a t  I'm g o i n g  to take it up u n d e r  the same —

18 take up the issue of d e l a y  for my ta k i n g  the

19 c o n f i n e m e n t  issue u n d e r  a d v i s e m e n t .

70 U n d e r  the - -  u n d e r  the s a m e  a n a l y s i s  as I

21 ■ w o u l d  take up w h e t h e r  or n o t  I w o u l d  issue a

22 S t a y  of the O r d e r  w i t h  r e g a r d  to the —  to the

23 g r o u n d  for w h i c h  I f o u n d  in f a v o r  of p l a i n t i f f s

24 T h a t  s o u n d s  —  d o e s  th a t  ri n g  a s o u r  n o t e

25 a n y w h e r e  for e i t h e r  one of y o u ?
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No, Your Honor.

TH E  CO U R T :

Okay. All right.

Well, I think, I u n d e r s t a n d  w h a t  y o u ' r e  

s a y i n g  a b o u t  B r a d l e y  Lake and i r r e p a r a b l e  harm 

s e e m s  to be c o n c e d e d  on the P o w e r  C o s t  

E q u a l i z a t i o n  P r o g r a m ,  a s s u m i n g  that I'm not 

g o i n g  to buy the a r g u m e n t  th a t  I s h o u l d  f o rce 

the —  or that I s h o u l d  f o rce a d e c i s i o n  to be 

m a d e  w h e t h e r  or not a s p e c i a l  s e s s i o n  s h o u l d  

take p l a c e .

A n d  I'm p r e p a r e d ,  at this p o i n t ,  to find 

t h a t  there w o u l d  be i r r e p a r a b l e  h a r m  if I 

d i d n ' t  stay the case. So, really, the 

s e c o n d a r y  issue then it o c c u r s  is t h a t  - -  is

t h a t  of a d e q u a t e  p r o t e c t i o n .

Tell me, I'd j u s t  like to hear why you 

t h i n k  that you that y o u  c a n ' t  be a d e q u a t e l y

p r o t e c t e d ?  Or m a y b e  the i s sue is, really, w h a t  

' r e a l  harm is g o i n g  to occ u r .

And let me tell y o u  hovr I feel a b o u t  

this. A l t h o u g h ,  I i n v a l i d a t e d  this p l a n ,  it 

d o e s  a p p e a r  to me that if the l e g i s l a t u r e  had a

c h a n c e  to deal w i t h  this a n d  w a s  f o r c e d  to
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a p p r o p r i a t e  a s e p a r a t e  a p p r o p r i a t i o n  for these 

f u n d s  for this year, it seems, h i g h l y  l i k e l y ,  

t h a t  they w o u l d  i n d e e d  a p p r o p r i a t e  the funds.

W h i c h  s u g g e s t s  to me, that if they d i d  and 

t h e r e ' s  n o t  r e a l l y  th a t  m u c h  d i f f e r e n c e  b e t w e e n  

the time —  t i m e d  p l a n  if they d o  it in 

O c t o b e r ,  or if they do it in J a n u a r y  or 

F e b r u a r y .

If I'm w r o n g  o n  that, you have to tell me 

w h y  I'm wrong.

MR. S M I T’l:

Y o u r  Honor, I t h i n k  y o u  have to go to the

g r a v a m e n  of this l a w s u i t .  The m a j o r  p o i n t  of 

this l a w s u i t  is t h a t  the c o n s t i t u t i o n  r e q u i r e s  

the l e g i s l a t u r e  to g i v e  a f f i r m a t i v e  a n n u a l  

c o n s i d e r a t i o n  of e a c h  e x p e n d i t u r e  t h a t  it

m a k e s .

If the l e g i s l a t u r e  d o e s  n o t  d o  that, the 

i r r e p a r a b l e  ha r m  to the p l a i n t i f f s  is the 

a u t o m a t i c  v i o l a t i o n  of the A l a s k a  C o n s t i t u t i o n  

w i t h  e a c h  d o l l a r  th a t  is s p e n t  u n d e r  these

u n l a w f u l  a p p r o p r i a t i o n s .

T H E  CO U R T :

W e l l ,  I can u n d e r s c a n d  that that is

c e r t a i n l y  an a c a d e m i c  a f f e c t .  You can s a y  that
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t h e r e ' s  —  t h e r e ' s  h a r m  a n d  it's i r r e p a r a b l e  in 

a s e n s e  f r o m  any v i o l a t i o n  of law.

Bu t  q u e s t i o n  is w h a t  the real i r r e p a r a b l e  

h a r m  is, in fact, if it's h i g h l y  p r o b a b l y  that 

th a t  the a p p r o p r i a t i o n s  w i l l  ta.se p l a c e  as s o o n  

as the l e g i s l a t u r e  g e t s  a chanov to de a l  w i t h  

i t .

MR. S M I T H :

I gu e s s ,  the real i r r e p a r a b l e  is that once 

the m o n e y  is spent, it c a n n o t  be r e c o v e r e d .  It 

is c o n c e i v a b l e ,  p e r h a p s ,  it is e n t i r e l y  l i k e l y  

that the l e g i s l a t u r e  w o u l d  r e a p p r o p r i a t e  this 

mon e y ,  but I c a n n o t  a n s w e r  that q u e s t i o n  on 

b e h a l f  of the l e g i s l a t u r e .

The p o i n t  is t h a t  w h e n  p a s s i n g  on a M o t i o n  

for Stay, I think, the k e y  c o n s i d e r a t i o n  for 

the c o u r t  is w h e t h e r  the p l a i n t i f f ' s  p o s i t i o n  

or the d e f e n d a n t ' s  p o s i t i o n  can be r e t u r n e d  to; 

c a n  you p r e s e r v e  the s t a t u s  q u o  if the s t a y  is 

g r a n t e d .

If the stay is g r a n t e d ,  we c a n n o t  r e t u r n  

the p l a i n t i f f s  to the s t a t u s  quo, b e c a u s e  the 

m o n e y  c a n n o t  be r e c o v e r e d .  C o n v e r s e l y ,  if the 

s t a y  is d e n i e d  a n d  the case is r e v e r s e d  on 

a p p e a l ,  the m o n e y  w i l l  r e m a i n  in the g e n e r a l
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fund a n d  the o n l y  h a r m  to the d e f e n d a n t s  will 

be delay.

And, I g u e s s ,  p e r h a p s ,  the e a s i e s t  w a y  to 

a d d r e s s  this is by a n a l o g y .  If, as a p e r s o n  

w h o  g e n e r a l l y  p r a c t i c e s  e n v i r o n m e n t a l  law, if I 

w a n t  to p r e v e n t  s o m e o n e  f r o m  b u i l d i n g  a 

c o n d o m i n i u m  on a n  a r e a  th a t  has been p r o p o s e d  

as a w i l d e r n e s s  a r e a ,  o n c e  they b u i l d  the 

c o n d o m i n i u m ,  you have d e s t r o y e d  the w i l d e r n e s s  

n a t u r e  of the r e g i o n .  Y o u  c a n n o t  r e c o v e r  it.

Now, it m a y  be true th a t  the w i l d e r n e s s  

a r e a  w o u l d  o r  w o u l d  n o t  be d e s i g n a t e d .  It's 

i m p o s s i b l e  for us to p r o v e  the n e g a t i v e .  But 

the f a c t  r e m a i n s ,  t h a t  we c a n n o t  be r e t u r n e d  

the s t a t u s  q u o  a n t e a  if the m o n e y  is spent.

T H E  COURT:

W e l l ,  w h a t  —  a l l  ri g h t .  In r e v i e w  w h a t  

d o e s  the e v i d e n c e  s h o w ?  W h a t  m o n e y  is g o i n g  to 

be s p e n t  b e t w e e n  n o w  a n d  F e b r u a r y ?

MR. SM I T H :

In —  w e l l ,  in the c a s e  of P o w e r  C o s t  

E q u a l i z a t i o n ,  the m o n e y  w i l l  be spent. But, we 

have a g r e e d  to that.

In the ca s e  of B r a d l e y  Lake, the S t a t e  is 

p r o p o s i n g  to use t h a t  m o n e y  as c o l l a t e r a l .

H & M COURT REPORTING
1031 wen 4th wenue. suite qqoMCHOMGe. MM 99501 2 J(907) 274-5661

All rights reserved. This transcript must not be reproduced in any form without the written permission of H i M Court Reporting.



Now, I w o u l d  a s k  the c o u r t  to c o n s i d e r  w h a t  

h a p p e n s  in the e v e n t  that the S u p r e m e  C o u r t  

u p h o l d s  this c o u r t ' s  d e c i s i o n ?  T h a t  m o n e y  can 

n o  lo n g e r  be us e d  as c o l l a t e r a l  and it's n o t

c l e a r  w h a t  w o u l d  happen, b u t  the A l a s k a  P o w e r  

A u t h o r i t y  has b u i l t  a half of c a r t  on a b o d y  of 

m o n e y  that's no l o n g e r  there.

T h e y  m i g h t  d e f a u l t  on the bond. The 

l e g i s l a t u r e  m i g h t  have to bail them out. In 

w h i c h  case, the A P A  has e s s e n t i a l l y  r a t c h e t e d  

the same m o n e y  o u t  of the l e g i s l a t u r e .

But, I think, y o u  can see that it's a

r a t h e r  t e n u o u s  p o s i t i o n  to use as c o l l a t e r a l ,  

for $226 m i l l i o n  w o r t h  of bonds, m o n e y  that is 

g r a n t e d  on a j u d i c i a l  s t a y  and that m i g h t  be 

r e m o v e d  e v e n t u a l l y .

T H E  C O U R T :

W e ll, I'm a s s u m i n g  t h a t  the b a n k s  w o u l d  —  

w o u l d  u n d e r s t a n d  the t e n u o u s  p o s i t i o n  they'd be 

in r e l y i n g  on s t a y  that —  t h a t  —  of a

* d e c i s i o n  that, in fact, I b e l i e v e  is g o i n g  to 

be a f f i r m e d ,  and so do you. A l t h o u g h ,  the 

S t a t e  d i s a g r e e s .

And if they m a k e  th a t  c o m m i t m e n t ,  I'm —

I'm a s s u m i n g  t h a t  t h e y ' r e  d e a l i n g  w i t h  the
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MR.

THE

MR.

S t a t e  k n o w i n g  all of the facts.

As a m a t t e r  of fact, Y o u r  Honjr, I'm n o t

su r e  the S t a t e  has d e m o n s t r a t e d  that the d e a l  

w o u l d  go t h r o u g h  o n  the b a s i s  of a stay.

R e m e m b e r  th a t  the S t a t e  e n t e r e d  into t h e s e  

n e g o t i a t i o n s  k n o w i n g  th a t  the m o n e y  had b e e n  

c h allenged, b u t  a s s u m i n g  that they w o uld b e

u p h e l d .

COURT:

All r i g h t .  But, if the de a l  d o e s n ' t  g o

t h r o u g h  if - -  w h e n  -- if a s t a y  is issued a n d  

they are in a t e n u o u s  p o s i t i o n ,  there's n o

i r r e p a r a b l e  h a r m  —  t h e r e ' s  no harm to y o u r  

interests, is t h e r e ?

Because, in fact, n o n e  —  the m o n e y  is n o t  

used as —  the f u n d s  a r e n ' t  used as c o l l a t e r a l  

a n d * t h e y ' r e  n o t  in a p o s i t i o n  of r a t c h e t i n g  the 

l e g i s l a t u r e  b a c k  in to —  in to a p p r o p r i a t i n g  

the funds, a r e  t h e y ?

SM I T H :

No t  if the b a n k  d o e s  n o t  u p h o l d  the d e a l ,  

that is c o r r e c t .  I g u e s s ,  w h a t  my p r o b l e m  is 

is a q u e s t i o n  of b u r d e n  of p r o o f  here.

In o r d e r  to a s k  the c o u r t  for a stay, the
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1 S t a t e  has to p r o o f  t h a t  it needs n e e d s  the

2 money. S o  the b a s i c  rule s h o u l d  be that they

3 c a n ' t  use the m o n e y  for any o t h e r  p u r p o s e  than

4 some i r r e p a r a b l e  harm, and a s s u m i n g  that o t h e r

5 e q u i t a b l e  d e f e n s e s  t h a t  w e ' v e  raised in our

6 p a p e r s  d o n ' t  w ork.

7 So, p e r h a p s ,  e v e n  if the c o u r t ' s  r e a s o n i n g

8 is upheld, the S t a t e  s h o u l d  be l i m i t e d  to o n l y

9 those m a t t e r s  th a t  the S t a t e  has p r o v e n  to the

10 c o u r t  are n e c e s s a r y .  If you g r a n t  the s t a y

11 a c r o s s  the b o a r d  and this de a l  falls t h r o u g h ,

12 then we'd s t i l l  be free to s p e n d  that m o n e y  on

13 a n y t h i n g .. .

14 T H E C O U R T :

15 Oh, I s e e  w h a t  you m e a n .

16 MR. SMITH:

17 . . . w h e t h e r  or n o t  t h e y ' v e  p r o v e n

18 i r r e p a r a b l e  h a r m  for a n e e d .

19 THE C O U R T :

20 Okay. A l l  right. I think, I u n d e r s t a n d

21 you.

22 MR. B A L D W I N :

23 Your H o n o r ...

24 T H E C O U R T :

25 Go  a h e a d .
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1 MR. B A L D W I N :

. . . t h e r e  is one p o i n t ,  I think, w e ' v e  

l o o s e l y  used the w o r d  c o l l a t e r a l  here for the 

s t a t u s  of the a p p r o p r i a t i o n . . .

T H E  COURT:

U h - h m  ( a f f i r m a t i v e ) .

MR. B A L D W I N :

...is th a t  as I u n d e r s t a n d  c o l l a t e r a l  is 

s e c u r i t y  f o r  a n o t e  or s o m e t h i n g  of th a t  

e f f e c t ,  that it's not q u i t e  that way in this 

t r a n s a c t i o n .

T h e  a v a i l a b i l i t y  of the a p p r o p r i a t i o n  —  

t h a t ' s  j u s t  it -- it j u s t  has to be a v a i l a b l e  

f o r  e x p e n d i t u r e  for c o n s t r u c t i o n ,  or rate 

s t a b i l i z a t i o n ,  or s o m e  o t h e r  c o n s t r u c t i o n

r e s e r v e  type p u r p o s e ,  has to be a v a i l a b l e  but 

n o t  e x p e n d e d ;  and, t h e r e f o r e ,  is not p l e d g e d  as 

a r e p a y m e n t  of any o b l i g a t i o n .

T he o b l i g a t i o n  that we have on these b o n d s  

is p u r e l y  w h a t ' s  k n o w n  as a n a k e d  m o r a l

o b l i g a t i o n  of the S t a c e  w h e n  no f u n d s  are 

p l e d g e d  fr o m  the g e n e r a l  fund.

THE CO U R T :

O k ay. W h e r e  do I have that in the

e v i d e n c e ?
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It's in the —  I b e l i e v e ,  it's in the —  in 

the -- in the A f f i d a v i t  of S e e g r a v e s ,  or it is 

in the A f f i d a v i t  of G r i m e s  ( p h o e n e t i c ) .  If 

it's not there, I can p r o v i d e  that to you as an 

a d d i t i o n a l  b i t  of e v i d e n c e .

T H E  COURT:

W e l l ,  I w a s  trying to f i g u r e  o u t  w h a t  the 

—  e x a c t l y  w h a t  the s e c u r i t y  p l a n  was.

MR. B A L D W I N :

Y o u r  Ho n o r ,  this m a y  be o u t  of the 

o r d i n a r y .  W e  are in a r a t h e r  s t r a n g e  

p r o c e e d i n g  here today. I have p r e s e n t  in c o u r t  

t o day b o n d  c o u n s e l  on this t r a n s a c t i o n  w h o  is 

p r e p a r e d  to a d d r e s s  the court.

If y o u  w o u l d  li k e  a d e t a i l e d  d i s c u s s i o n  of 

how the t r a n s a c t i o n  w o r k s ,  I w o u l d  d e f e r  to him 

. m y s e l f .

T H E  COURT:

W e l l ,  t h a t ' s  fine. I —  I —  I w o u l d  

a p p r e c i a t e  that. The q u e s t i o n  w o u l d  be, I 

s u p p o s e ,  w h e t h e r  it's u n d e r  o a t h  or w h e t h e r  

it's s i m p l y  by r e p r e s e n t a t i o n  as a l a w y e r  for 

the St a t e .  T h i s  is a l a w y e r  w h o  r e p r e s e n t s  the 

S t a t e ?

MR. B A L D W I N :
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1 MR. B A L D W I N :

2 He r e p r e s e n t s  the P o w e r  A u t h o r i t y  in this

3 t r a n s a c t i o n .

4 THE COU R T :

5 W e l l ,  I he a r  f r o m  him. I m a y  r e q u i r e  him

6 to be p u t  u n d e r  o a th, b u t  I'm not i n c l i n e d  to

7 d o  that.

8 MR. B A L D W I N :

9 It's up t o ...

10 THE C O U R T :

11 Go  a h e a d .  I'd j u s t  like to hear w h a t  —

12 w h a t  the s e c u r i t y  a r r a n g e m e n t  r e a l l y  is so that

13 I c a n . ..

14 MR. B A L D W I N :

15 Y o u r  H o n o r . . .

16 THE COURT:

17 . . . g r a b  on  to i,t.

18 * MR. B A L D W I N :

19 ...for the p u r p o s e s  of the r e c o r d ,  this is

20 Mr. E r i c  W o h l f o r t h  of W o h l f o r t h  and Flint, the

21 • S t a t e ' s  bond c o u n s e l ,  on the s t a n d .

22 MR. SMITH:

23 I g u e s s ,  m y  o n l y  q u e s t i o n  is that this is

24 g o i n g  to be v i e w e d  as t e s t i m o n y  for the

25 p u r p o s e s  of a p p e a l .  I t ' s  n o t  e v i d e n c e  on the
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reco r d .  It's s i m p l y  a d v i s i n g  the c o u r t  on the 

n a t u r e  for p u r p o s e s  of...

T H E  COURT:

Yes, and I'm a s s u m i n g  that it —  that 

w h a t e v e r  i n f o r m a t i o n  tha t ' s  g i v e n  here can be 

s u p p l e m e n t e d  by a f f i d a v i t  —  or, I m ean, can be 

s u b s t a n t i a t e d  by...

MR. B A L D W I N :

I w o u l d  be h a p p y  to do that, Y o u r  Honor.

T H E  COURT:

All right.

MR. W O H L F O R T H :

Y o u r  Honor, the n a t u r e  of the —  the 

a p p r o p r i a t i o n ,  w h i c h  was m a d e  last y e a r  for 

F i s c a l  Y e a r  1 9 8 5 - 8 6  o r  the fi s c a l  y e a r  w h i c h  

w e r e  in, was r e p r e s e n t e d  to the t h r e e  J a p a n e s e  

b a n k s  w h o  have m a d e  the L e t t e r  of C r e d i t  

C o m m i t m e n t  as an a p p r o p r i a t i o n  a v a i l a b l e  and 

u n e n c u m b e r e d .

It is not an a p p r o p r i a t i o n  w h i c h  is in the 

n a t u r e  of a s e c u r i t y  c o l l a t e r a l  for the debt. 

It was r e p r e s e n t e d  to the b a n k  that in the 

n a t u r e  of S t a t e  e q u i t y  for the c o n s t r u c t i o n  of 

the p r o j e c t  w i t h  e a r l i e r  a p p r o p r i a t i o n s  

t o t a l i n g  118 m i l l i o n .
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T h a t ' s  s i m p l y  and p r e c i s e l y  the n a t u r e  of 

the a p p r o p r i a t i o n  as v i e w e d  f r o m  the c o n s o r t i u m  

of the three L e t t e r  of C r e d i t  J a p a n e s e  banks, 

n o t  in the n a t u r e  of a p l e d g e  or o t h e r w i s e  

d e v o t e d  to the bonds. B u t  e q u i t y  m o n e y ,  f r e e l y  

a v a i l a b l e ,  u n e n c u m b e r e d ,  and r e a d y  to be us e d  

for c o n s t r u c t i o n  and f i n a n c i n g  of the p r o j e c t .

TH E  COURT:

W h a t  w o u l d  h a p p e n ,  in y o u r  view, if -- if 

in F e b r u a r y  it t u r n e d  o u t  that this m o n e y  was 

n o  l o n g e r  a v a i l a b l e ?

MR. W O H L F O R T H :

Y o u r  Honor, it's an i n s t a n t  s i t u a t i o n .  Mr.

—  a p r e s e n t  day s i t u a t i o n  has b e e n  m a d e  —  I 

think, m a d e  c l e a r  by the a s s i s t a n t  a t t o r n e y  

g e n e r a l .  The b a n k s  have b e e n  d e a l i n g  w i t h  a 

s t a t e  of facts, w h i c h  i n c l u d e s  the a v a i l a b i l i t y  

of the $50 m i l l i o n  1 9 8 5 - 8 6  a p p r o p r i a t i o n .

If —  if s o m e h o w  that m a t t e r  c a n n o t  be 

c l a r i f i e d  that the m o n e y  is, in fact, a v a i l a b l e  

‘ t h r o u g h  a f f i r m a t i v e  a c t i o n  of this co u r t ,  then 

the b a n k s  will s a y  w i t h i n  the m a t t e r  o f  —  of

—  w i t h o u t  e x a g g e r a t i o n  —  ten d a y s  to two 

wee k s ,  w e ' r e  a b a n d o n i n g  this c o m m i t m e n t .  Y o u  

r e p r e s e n t e d  a s t a t e  of f a c t s  to us w h i c h  is n o t
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—  t u r n s  o u t  to be n o t  w h a t  y o u  said it was 

b e c a u s e  of an u n f a v o r a b l e  c o u r t  d e c i s i o n .

W h a t  w o u l d  h a p p e n  then, a s s u m i n g ,  f e d e r a l  

tax law w o u l d  p e r m i t  —  and t h e r e ' s  a l a r g e  

a s s u m p t i o n  there —  t h e r e  w o u l d  have to be a 

r e n e w a l  of n e g o t i a t i o n s  w i t h  o t h e r  b a n k s  to 

o b t a i n  a b r and n e w  $271 m i l l i o n  c o m m i t m e n t  for 

f i n a n c i n g  of this type, and this is one of the 

l a rge c o m m i t m e n t s  t h a t ' s  e v e r  b e e n  o b t a i n e d  for 

this ki n d  of L e t t e r  of C r e d i t  T a x  E x e m p t  

F i n a n c i n g .

T h e r e ' s  a s u b s t a n t i a l  d o u b t  w h e t h e r  or not 

there c o u l d  be a r e n e w a l  of a c o m m i t m e n t ,

c e r t a i n l y ,  from t hese or o t h e r  b a n k s  g i v e n  the 

p o s t u r e  of, if y o u  will, a f a l u r e  of the

i n s t a n t  f i n a n c i n g .

S o  it's r e a l l y  a m a t t e r  of a c c o m p l i s h i n g  

. w i t h i n  a ten d a y  to t w o - w e e k  t i m e f r a m e  this 

c u r r e n t  f i n a n c i n g  o r  s t a r t i n g  all o v e r  again, 

r e a l l y ,  f r o m  g r o u n d  o n e  w i t h  a m u c h  l e s s e r  

c h a n c e  of s u c c e s s .  I w o n ' t  r e p r e s e n t . . .

T H E  COURT:

I think, I u n d e r s t a n d  that. But, my

q u e s t i o n  was d i r e c t e d  a t  - -  at s o m e t i m e  in the 

f u t u r e  if the f u nds no l o n g e r  b e c o m e  a v a i l a b l e .
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C e r t a i n l y ,  if the p l a n  is i n v a l i d a t e d  and 

it's held up —  s u p p o s e  the s u p r e m e  c o u r t

like th a t  then, of c o u r s e ,  the f unds a r e n ' t

a v a i l a b l e ,  are t h ey?

MR. W O H L F O R T H :

It's true, Y o u r  H o n o r .  Ag a i n ,  I have to 

s p e c u l a t e  —  a n d  I d o n ' t  r e p r e s e n t  this as fi r m  

f r o m  the b a n k s .  B u t  it is our f e e l i n g ,  and my 

j u d g m e n t ,  that if the c o u r t  s h o u l d  r u l e  th a t  

the 1 9 8 5 - 8 6  a p p r o p r i a t i o n  was, in fact, m a d e  by 

the l e g i s l a t u r e  s e p a r a t e l y  from the c o n t i n u i n g  

a p p r o p r i a t i o n ;  as h a v i n g  b e e n  m a d e  s e p a r a t e l y ,  

s t a n d s  n o t  w i t h s t a n d i n g  the i n v a l i d i t y  of the 

c o n t i n u i n g  a p p r o p r i a t i o n .

And as b o n d  c o u n s e l ,  and as the b a n k e r s

i n s i s t  on it, th a t  the a t t o r n e y  g e n e r a l ,  as 

well, .were ab l e  to s t a t e  in the o f f e r i n g  

d o c u m e n t s  t h a t  the a p p e a l  as to the 1 9 8 5 - 8 6

d o l l a r  a p p r o p r i a t i o n  by the l e g i s l a t u r e  was 

. w i t h o u t  m e r i t ,  th e n  it's our f e e l i n g  and, I

guess, w i t h o u t  m a k i n g  it a c e r t a i n t y ;  it's a 

f e e l i n g  of j u d g m e n t  th a t  the b a n k s  w o u l d  go

f o r w a r d  u n d e r  the c o m m i t m e n t ,  b e c a u s e  they are 

u s e d  to a n d  a c c e p t  the n o t i o n  of n o n­

d e c i s i o n  c o m e s  d o w n  in J a n u a r y  or s o m e t h i n g
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1 m e r i t o r i o u s  a p p e a l s .

2 T h e y  —  in o t h e r  wor d s ,  they w o u l d  be

3 p r e p a r e d  to take the risk that t h ere w o u l d  be

4 s u p r e m e  c o u r t  d i v e s t m e n t  of that...

5 THE COURT:

6 O k a y .

i MR. W O H L F O R T H :

8 . . . 1 9 8 5 - 8 6  a p p r o p r i a t i o n  u n d e r  those

9 c i r c u m s t a n c e s .

10 THE C O U R T :

11 I see. T h a n k  you.

12 . MR. W O H L F O R T H :

13 T h a n k  you.

14 THE C O U R T :

15 I a p p r e c i a t e  it.

16 (P a u s e )

17 T H E C O U R T :

18 W e l l ,  as far as I ' m  c o n c e r n e d ,  I h a v e  all I

19 need to m a k e  a d e c i s i o n .  Do e s  a n y b o d y  e l s e

20 w a n t  f u r t h e r  time?

21 MR. SMITH:

22 If I may, Y o u r  Honor, I'd j u s t  like to

23 r e s p o n d  to one or two t h i n g s  th a t  w e r e  j u s t

24 s a i d .

25 The A l a s k a  P o w e r  A u t h o r i t y  —  k n o w i n g  that
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this l a w s u i t  had b e e n  b r o u g h t  and k n o w i n g  that 

these f u n d s  m i g h t  be r u l e d  u n c o n s t i t u t i o n a l  —  

a p p r o a c h e d  this c o n s o r t i u m  of J a p a n e s e  b a n k s  

a n d  r e p r e s e n t e d  that this m o n e y  w o u l d  be 

a v a i l a b l e .

In fact, on the b a s i s  of the p l a i n t i f f ' s  

l a w s u i t ,  the c o u r t  has r uled that the m o n e y  is 

had b e e n  u n c o n s t i t u t i o n a l l y  a p p r o p r i a t e d  

and, t h e r e f o r e ,  is n o t  a v a i l a b l e .

Now, the S t a t e  is c o m i n g  b e f o r e  the c o u r t  

and s a y i n g  that th e y  are b e i n g  i r r e p a r a b l y  

ha r m e d .  B u t  t h e y ' r e  b e i n g  i r r e p a r a b l y  harmed 

n o t  b e c a u s e  of this c o u r t ' s  d e c i s i o n ,  b u t  

b e c a u s e  of the n e g o t i a t i o n s  that they e n t e r e d  

in t o  of t h e i r  o w n  a c c o r d ,  k n o w i n g  that these 

f u n d s  have b e e n  c h a l l e n g e d .  And I w o u l d  s i m p l y  

s u b m i t  to he c o u r t  in e q u i t y  that that is 

b o o t s t r a p p i n g  and is i n a p p r o p r i a t e .

T HE COURT:

All right. T h a n k s .

MR. B A L D W I N :

Yes, j u s t  in b r i e f  r e p l y  to that.

W h e n  we e n t e r e d  i n t o  this case, Y o u r  Ho n o r ,  

we —  and, I say, the S t a t e  —  w a s  of a m i n d  

that it had a p o s s i b i l i t y  of l o s i n g  it.
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And, in o r d e r  to h e dge our bets, so to 

s peak, or in an o v e r - a b u n d a n c e  of c a u t i o n ,  we 

m o v e d  f o r w a r d  by a p p r o p r i a t i n g  the m o n e y  

s e p a r a t e l y  in the F Y - 8 6  b u d g e t ;  t h i n k i n g  that 

by using that d e v i c e  -- by  a p p r o a c h i n g  the 14th 

L e g i s l a t u r e  s e p a r a t e l y  and a s k i n g  that b o d y  to 

a p p r o p r i a t e  s e p a r a t e l y  -- th e n  the m o n e y  for 

these three p u r p o s e s  that, at least, that m o n e y  

w o u l d  be s e c u r e .

And the c o u r t ' s  r u l i n g  in j o i n i n g  the S t a t e  

on  the F i s c a l  Y e a r  '86 A p p r o p r i a t i o n  was

t o t a l l y  u n s u s p e c t e d .  B e c a u s e  we had t a k e n  this 

s e p a r a t e  a c t i o n  to a p p r o a c h  the l e g i s l a t u r e  to 

p u t  it in our b u d g e t  and to s e e k  s e p a r a t e

e n a c t m e n t  of that m o n e y .

A n d  we felt that b a s e d  on t h o s e  a c t i o n s  -- 

e v e n  f l y i n g  in the f a c e  of the s t a t u t e ,  w h i c h  

o n  its face a p p e a r s  to a u t o m a t i c a l l y  

a p p r o p r i a t e  the m o n e y ,  t h a t  we c o u l d  a s s u r e

t h a t  o u r  p r o j e c t  c o u l d  go f o r w a r d  and l e t  the 

' b a t t l e  fly on a b o u t  w h e t h e r  a u t o m a t i c  

c o n t i n u i n g  a n n u a l  a p p r o p r i a t i o n s  are v a l i d .

So in c o u n t e r  to w h a t  c o u n s e l  for p l a i n t i f f  

has said, we fe l t  t h a t  we a p p r o a c h e d  this w i t h  

all the c a u t i o n  th a t  c o u l d  be e x h i b i t e d  to
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p r e s e r v e  o u r  i m p o r t a n t  f i n a n c i n g  of h y d r o­

e l e c t r i c  p r o j e c t s .

And, even, a c u r s o r y  r e v i e w  of the p a g e s  of 

the b u d g e t  in C h a p t e r  96 S L A - 8 5  a n d  C h a p t e r  98; 

if the c o u r t  w o u l d  —  w o u l d  d r a w  its a t t e n t i o n  

to p a g e  8 of the b u d g e t ,  it wi l l  note that the 

l e g i s l a t u r e  s p e c i f i c a l l y  c o n d i t i o n e d  the F Y - 8 6  

a p p r o p r i a t i o n  for S u s i t n a  and i n d i c a t e d  w i t h  

this c o n d i t i o n ,  w h i c h  is a b i n d i n g  c o n d i t i o n  as 

far as o u r  -- as far as we can tell as a m a t t e r  

o f  law.

S t a t i n g .  it is the i n t e n t  of the 

l e g i s l a t u r e  the f o l l o w i n g  t o tal a m o u n t  of 

c a p i t a l  improvt-.ient m o n i e s  for p r e l i m i n a r y  

d e s i g n  a n d  l i c e n s i n g  of the S u s i t n a  P r o j e c t  

s h a l l  n o t  be e x c e e d e d  in FY 1986, u n l e s s  

r e v i e w e d  and a p p r o v e d  by the L e g i s l a t i v e  B u d g e t  

a n d  A u d i t  C o m m i t t e e .

A n d  l i s t e d  a total of e x p e n d i t u r e s  

t o t a l l i n g  a p p r o x i m a t e l y  $22 m i l l i o n .  

B a s i c a l l y ,  it told the P o w e r  A u t h o r i t y  it c a n ' t  

s p e n d  a n y m o r e  th a n  $22 m i l l i o n  in that f i s c a l  

y e a r  o u t  of the —  o u t  of the $2 0 0  m i l l i o n  

a p p r o p r i a t e d  in this bill.

A n d  we feel that t h a t ' s  a b s o l u t e l y  c l e a r
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th a t  the l e g i s l a t u r e  did not feel b o u r l  to live 

up to the a p p r o p r i a t i o n  e n a c t e d  by the 

13th L e g i s l a t u r e ,  b u t  s t e p p e d  f o r w a r d  a n d  took 

its own, i n d e p e n d e n t ,  i n d i v i d u a l  a c t i o n  on 

t h i s .

S o  t h a t ' s  w h y  w e  p r o c e e d e d ;  t h a t ' s  why we 

m a d e  o u r  r e p r e s e n t a t i o n ;  and th a t ' s  w h y  we feel 

we did n o t  a c t  in a r e c k l e s s  and i r r e s p o n s i b l e  

m a t t e r .

A n d  t h a t ' s  w h y  we a s k e d  the c o u r t  for 

c l a r i f i c a t i o n  today, b e c a u s e  we t h o u g h t  th a t  

s i n c e  p l a i n t i f f s  had s u b m i t t e d  the o r d e r  to you 

b e f o r e  the l e g i s l a t u r e  had a c t e d  in Ma r c h ,  the 

o r d e r  —  a f o r m a l  o r d e r  was s u b m i t t e d  to Y o u r  

H o n o r  in M a r c h  of 1984; the l e g i s l a t u r e  

a d j o u r n e d  in of May, 1984.

And p l a i n t i f f s  w e r e  n o t  e v e n  a w a r e  that the 

m a t t e r  w a s  in the b u d g e t  until we b r o u g h t  it to 

t h e i r  a t t e n t i o n .

W e  t h o u g h t  that, c l e a r l y ,  we c o u l d  v a l i d a t e  

the '86 —  if t h v /  had a g r e e d  to the *85,

c e r t a i n l y ,  the r e a s o n i n g  m u s t  a p p l y  to '86. 

T h e i r  r e a s o n i n g  a p p e a r s  to be t h a t  the 

1 3 t h  L e g i s l a t u r e  had the p o w e r  o v e r  the F Y - 8 5  

A p p r o p r i a t i o n ,  t h e r e f o r e ,  it was c o n c e d e d  to be

H & M COURT REPORTING
1021 wen 4iH rtuetiue. wire w o o ?

/ m c H O M c e .  a\m a  99501 1
( 9 0 7 )  Q 7 4 - 5 6 6 1

All rights reserved. This iranscripi must nut be reproduced in any form without the written permission of H & M Court Rcporlini.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

v a l i d  u n d e r  t h e i r  A r t i c l e  9, S e c t i o n  7 

a r g u m e n t .

T h a t  that a n a l y s i s ,  s u r e l y ,  m u s t  a p p l y  to

the F i s c a l  Y e a r  1986 A p p r o p r i a t i o n  s i n c e  t h a t  

the 14th L e g i s l a t u r e ,  i t s elf, a c t e d  

s p e c i f i c a l l y  in r e g a r d  to that a m o u n t  of m o n e y  

as s h o w n  by the ■—  the c o n d i t i o n  it p l a c e d  on 

the —  on F i s c a l  Y e a r  1986 A p p r o p r i a t i o n .

So, I think, the P o w e r  A u t h o r i t y  has not 

a c t e d  in a r e c k l e s s l y  in a n y  w a y  to the 

d e t r i m e n t  of the p u b l i c  i n t e r e s t  here.

T HE COURT:

Okay. T h a n k  you.

I'm g o i n g  to g r a n t  the stay. S p e c i f i c a l l y ,

I find that —  t h a t  the d e f e n d a n t s  are 

t h r e a t e n e d  w i t h  i r r e p a r a b l e  harm. It's c l e a r  

t h a t  t h e i r  —  the s e c u r i t y  p l a n  is in 

j e o p a r d y .  It l o o k s  li k e  they c o u l d  s u f f e r  a

huge f i n a n c i a l  loss if, in fact, the —  the 

s e c u r i t y  p l a n  is t h r o w n  out. T h e  P o w e r  C o s t  

E q u a l i z a t i o n  P r o g r a m  fu n d s ,  of c o u rse, their 

i r r e p a r a b l e  h a r m  is c o n c e d e d  as to them.

A s  to a d e q u a t e  p r o t e c t i o n  to the 

p l a i n t i f f s ,  I ha v e  s y m p a t h y  for the idea t h a t  

—  t h a t  an i l l e g a l  p l a n  —  a n d  I —  I think,
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t h a t  in a l a r g e  p a r t  I f ound and I'm g o i n g  to 

go  on f u r t h e r  w i t h  r e g a r d  to the c o n f i n e m e n t  

i ssue a n d  d e c i d e  on those issues —  but in a 

l a r g e  p a r t ,  I f o u n d  that this s t a t u t o r y  p l a n  is 

u n c o n s t i t u t i o n a l  and I d o n ' t  l i g h t l y  stay a 

d e c i s i o n  l i k e  that. If I feel that my d e c i s i o n

is b a s e d  on  r e a s o n  a n d  I do. I mean, it s eems

v e r y  —  the p l a i n t i f f s  have a v e r y  s t r o n g  

a r g u m e n t  w i t h  r e g a r d  to A r t i c l e  9, S e c t i o n  7.

But it s e e m s  v e r y  c l e a r  to me fr o m  the

m a t e r i a l  that I've had in this file that the

l e g i s l a t u r e  g i v e n  an o p p o r t u n i t y  to 

i n d e p e n d e n t l y  a p p r o p r i a t e  m o n i e s  for 

F i s c a l  Y e a r  '86 a n d  to v a l i d a t e  w h a t e v e r  

a p p r o p r i a t i o n s  r e m a i n  f r o m  Fi s c a l  Ye a r  '85, 

th a t  m i g h t  be i n v o l e d  in this w h o l e  e q u a t i o n  

w o u l d  d o  that.

T h e y  m i g h t  take a d i f f e r e n t  p o s i t i o n  w i t h  

r e g a r d  to m o n i e s  in 1989 o r  1988, but it s e e m s  

v e r y  c l e a r  to me that they w o u l d  a p p r o p r i a t e ,  

g i v e n  the s i t u a t i o n .

Now, so th a t  the i ssue w o u l d  be w h e t h e r  or 

n o t  I f o r c e  a l e g i s l a t i v e  s e s s i o n  —  a s p e c i a l  

l e g i s l a t i v e  s e s s i o n ,  w h i c h  w e ' v e  g o t  a l m o s t  

c o n c l u s i v e  e v i d e n c e ,  I think, that it's v e r y
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e x p e n s i v e ;  a n c  i ' v e  a l r e a d y  had o n e  this 

year. I see n ( jason to c o m p e l  a n o t h e r  o n e  

w h e n  the n e w  s e s s i o n  of the l e g i s l a t u r e  

c o n v e n e s  in t h ree m o n t h s .

And any o t h e r  h a r m s  to the p l a i n t i f f s  f r o m  

i s s u a n c e  of the s tay, a s i d e  f r o m  s o m e

v i n d i c a t i o n  of c o n s t i t u t i o n a l  p r i n c i p l e s  is, to 

me, it's p r e t t y  s p e c u l a t i v e  at this p o i n t .

S o  I f i n d  t h a t  they can be a d e q u a t e l y  

p r o t e c t e d  a n d  t h e r e  are s u r e l y  s e r i o u s  a n d

s u b s t a n t i a l  i s s u e s  in this case. C l e a r l y ,  

there are w i t h  r e g a r d  to the c o n f i n e m e n t  issue, 

e v e n  if I fi n e  in the p l a i n t i f f s '  f a v o r .

And, a l t h o u g h ,  I think, t h e i r  a r g u m e n t  is 

s t r o n g  o n  A r t i c l e  9, S e c t i o n  7, I ' m  n o t  

p r e p a r e d  to say t h a t  t h e s e  a r e  -- i s s u e s  a r e  

n o t  o b v i o u s l y  w i t h o u t  m e r i t  on a p p e a l .

C o u n s e l ?

MR. SMITH:

Yes, I'd like to a s k  two q u e s t i o n s .

First, to c l a r i f y  t h a t  the s t a y  w o u l d  a p p l y

n o t  to S u s i t n a  fun d s ,  b u t  o n l y  to B r a d l e y  Lake

and the P o w e r  C o s t  E q u a l i z a t i o n .

T H E  CO U R T :

Y o u  m e a n  the —  the q u e s t i o n  that
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yeah. I —  I —  as I u n d e r s t a n d  y o u r  

p r e s e n t a t i o n ,  S u s i t n a  e x p e n d i t u r e s  are n o t  

l i k e l y  w i t h i n  the n e x t  y e ar.

N o t  l i k e l y  until the e a r l i e s t ,  FY-87.

THE COURT:

A n d  a c u t u a l  e x p e n d i t u r e s  for B r a d l e y  Lake 

a r e n ' t  l i k e l y  u n til s p r i n g .

MR. B A L D W I N :

We  —  we p l a n  to e n c u m b e r  in the s p r i n g .  

It's n o t  l i k e l y  that we w i l l  b e g i n  s p e n d i n g .

TH E  COURT:

W e l l ,  e n c u m b r a n c e ;  l e t ' s  talk a b o u t  

e n c u m b r a n c e .

Y o u  w o n ' t  e v e n  be e n c u m b e r i n g  u n t i l  the 

s p r i n g  of n e x t  y e a r ?

MR. B A L D W I N :

T h a t ' s  how I u n d e r s t a n d  it.

TH E  COURT:

W e l l  p a s s e d  the time w h e n  the l e g i s l a t u r e  

wi l l  have an o p p o r t u n i t y  to l o o k  at this.

MR. B A L D W I N :

C e r t a i n l y ,  Y o u r  Ho n o r .

MR. SMITH:

M y  s e c o n d  q u e s t i o n ,  Y o u r  H o n o r ,  in line
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