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( f )  Any d i v i s i o n  o f  t h e  d e p a r t m e n t ,  o r  o t h e r  d e p a r t m e n t s ,  may 

p r o v i d e  s u p p o r t  d u r i n g  t h e  a d j u d i c a t i o n ,  i n  t h e  f o r m  o f  d o c u m e n t a r y

a n d  t e s t i m o n i a l  e v i d e n c e ?  r e s e a r c h ?  a n d  s c i e n t i f i c  a n a l y s i s .  I f

f u n d i n g  p e r m i t s ,  t h e  c o m m i s s i o n e r  may o b t a i n  s i m i l a r  s u p p o r t  f r o m  

s o u r c e s  o u t s i d e  g o v e r n m e n t .  {^Any s t a t e  a g e n c y  may a s s e r t  a  w a t e r  r i g h t

c o m m i s s i o n e r  may t a k e  s u c h  

a c t i o n  a s  i s  n e c e s s a r y  f o r  t h e  e f f i c i e n t  a n d  f a i r  a d m i n i s t r a t i o n  a nd  

u s e  o f  t h e  s t a t e ' s  w a t e r ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o

( 1 )  d e t e r m i n i n g  i n d i s p e n s a b l e ,  n e c e s s a r y ,  a n d  c o n v e n i e n t

p a r t i e s  t o  t h e  a d j u d i c a t i o n ?

( 2 )  c l a s s i f y i n g  a p p l i c a n t s ,  c e r t i f i c a t e  h o l d e r s ,  p e r ­

m i t t e e s ,  a n d  c l a i m a n t s  i n  g r o u p s  t h a t  s h a r e  s i m i l a r  i n t e r e s t s ,  s u c h  a s  

b y  t h e  a m o u n t  o f  w a t e r  u s e d  o r  t h e  t y p e  o f  u s e ,  a n d  r e s t r i c t i n g  t h e i r  

a c t i v e  p a r t i c i p a t i o n  i n  t b °  a d j u d i c a t i o n  b y  a p p o i n t i n g  g r o u p  r e p r e s e n ­

t a t i v e s  f o r  t h e  p u r p o s e s  o f  r e c e i v i n g  n o t i c e s ,  e x a m i n i n g  w i t n e s s e s ,  

a n d  o t h e r  a d j u d i c a t o r y  f u n c t i o n s ;

( 3 )  e n t e r i n g  s u c h  i n t e r l o c u t o r y  o r d e r s  a s  may be  a p p r o p r i ­

a t e  t o  d i s p o s e  o f  a l l  o r  p a r t  o f  t h e  i s s u e s  i n  t h e  a d j u d i c a t i o n ,  a n d  

d e s i g n a t i n g  t h e s e  o r d e r s  a s  f i n a l  o n e s  f o r  t h e  p u r p o s e s  o f  a n y  a p p e a l  

t o  s u p e r i o r  c o u r t  u n d e r  ( j )  o f  t h i s  s e c t i o n ?  and

(A) a l l o c a t i n g  t o  a  p a r t i c i p a n t  a n y  e x t r a  c o s t s  t h a t  t h e  

s t a t e  h a s  i n c u r r e d  i n  c o n d u c t i n g  t h e  a d j u d i c a t i o n  b e c a u s e  t h e  p a r t i c i ­

p a n t  h a s  i n  b a d  f a i t h  a s s e r t e d  a  c l a i m  t o  w a t e r  w h o l l y  w i t h o u t  m e r i t  

o r  h a s  u n r e a s o n a b l y  d e l a y e d  t h e  p r o c e e d i n g .

( h )  F o r  t h e  p u r p o s e s  o f  a s s e r t i n g  a  w a t e r  r i g h t  i n  a n  a d j u d i c a ­

t i o n ,  a  c e r t i f i c a t e  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  p, .xma f a c i e  e v i d e n c e  

o f  t h e  w a t e r  r i g h t  a n d  i t s  p r i o r i t y  d a t e .
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m aster may be an employee o f  the  s t a t e ,J

o n  b e h a l f  o f  t h e  s t a t e  i n  t h e  a d j u d i c a t i o n ^  

( g )  I n  m a n a g i n g  a n  a d j u d i c a t i o n ,  bSe



( i )  I f  t h e  c o m m i s s i o n e r  h a s  i n i t i a t e d  t h e  a d j u d i c a t i o n ,  a n d  t h e  

f e J 2r a l  g o v e r n m e n t  o r  a  p r i v a t e  p e r s o n  who h a s  b e e n  s e r v e d  u n d e r  

( c ; ( 2 )  - -  (A) o f  t h i s  s e c t i o n  a s s e r t s  a  f e d e r a l  r e s e r v e d  w a t e r  r i g h t  

b u t  f a i l s  t o  c o n s e n t  i n  w r i t i n g  t o  t h e  a d j u d i c a t i o n ,  t h e n  t h e  c o m m is ­

s i o n e r :  s h a l l  E x c l u d e  t h e  f e d e r a l  g o v e r n m e n t  o r  t h a t  p e r s o n ,  r e s p e c ­

t i v e l y ,  a s  ' " p a r t i c i p a n t s  i n  t h e  a d j u d i c a t i o n .  T h e  c o m m i s s i o n e r  may 

n e g o t i a t e  t h e  t e r m s  o f  t h e  w r i t t e n  c o n s e n t .

( j )  A p e r s o n  a d v e r s e l y  a f f e c t e d  b y  a  f i n a l  o r d e r  o f  t h e  co m m is ­

s i o n e r  a d j u d i c a t i n g  w a t e r  r i g h t s  u n d e r  t h i s  s e c t i o n  may a p p e a l  t o  t h e  

s u p e r i o r  c o u r t  w i t h i n  30 d a y s  a f t e r  t h e  d e c i s i o n  i s  m a i l e d  o r  d e ­

l i v e r e d  t o  t h e  p e r s o n .

( k )  The  c o m m i s s i o n e r  may a d o p t  r e g u l a t i o n s  s e t t i n g  o u t  p r o c e ­

d u r e s  f o r  a d m i n i s t r a t i v e  a d j u d i c a t i o n s  u n d e r  t h i s  s e c t i o n .

S e c .  A 6 . 1 5 . 1 6 6 .  JUDICIAL ADJUDICATIONS. ( a )  I n s t e a d  o f  i n i t i ­

a t i n g  a n  a d j u d i c a t i o n  u n d e r  AS A 6 . 1 5 . 1 6 5 ,  t h e  c o m m i s s i o n e r  may,  w i t h  

t h e  c o n c u r r e n c e  o f  t h e  a t t o r n e y  g e n e r a l ,  f i l e  on  b e h a l f  o f  t h e  s t a t e  a  

c o m p l a i n t  i n  s u p e r i o r  c o u r t  t o  i n i t i a t e  a  j u d i c i a l  a d j u d i c a t i o n  c o n ­

s i s t e n t  w i t h  A3 U . S . C .  s e c .  666  t o  q u a n t i f y  a n d  d e t e r m i n e  t h e  p r i o r i t y  

o f  a l l  w a t e r  r i g h t s  i n  a  d r a i n a g e  b a s i n ,  r i v e r  s y s t e m ,  g r o u n d  w a t e r  

a q u i f e r  s y s t e m ,  o r  o t h e r  i d e n t i f i a b l e  a n d  d i s t i n c t  h y d r o l o g i c  r e g i m e ,  

i n c l u d i n g  a n y  h y d r o l o g i c a l l y  i n t e r r e l a t e d  s u r f a c e  a n d  g r o u n d  w a t e r  

s y s t e m s . |  T h e  c o m m i s s i o n e r  may i n i t i a t e  a n  a d j u d i c a t i o n  u n d e r  t h i s  

s e c t i o n  o n l y  i f  a f e d e r a l  r e s e r v e d  w a t e r ,  r i g h t  h a s  b e e n  o r  m i g h t  b e  

a s s e r t e d

l a n d  c o n t a i n s  a  r e s t r i c t i o n  on  a l i e n a t i o n  i m p o s e d  b y  a  f e d e r a l  s t a t u t e  

c i t e d  i n  AS A 6 . 1 5 . 1 6 5 ( c ) ( 3 )  o r  ( A ) ,  o r  w h o s e  l a n d  i s  h e l d  i n  t r u s t  b y  

t h e  U n i t e d  S t a t e s .

o >  b y  t h e  U n i t e d  S t a t e s  o r  a n y  o f  i t s  c o m p o n e n t  a g e n c i e s ;

( 2 )  b y  o r  on  b e h a l f  o f  a  p e r s o n  w h o s e  p a t e n t  o r  d e e d  t o



•

1 ( b )  Venu e  i s  p r o p e r  i f  a  c o m p l a i n t  u n d e r  t h i s  s e c t i o n  i s  f i l e d

2 i n  a  j u d i c i a l  d i s t r i c t  i n  w h i c h  a l l  o r  a  p a r t  o f  t h e  h y d r o l o g i c  r e g i m e

3 i s  l o c a t e d .

4 ( c )  I n  a n  a c t i o n  b r o u g h t  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t

5 may i n i t i a l l y  a p p o i n t  a  d e s i g n e e  o f  t h e  c o m m i s s i o n e r  a s  a  m a s t e r  t o

6 h o l d  h e a r i n g s ,  t a k e  t e s t i m o n y ,  c o l l e c t  e v i d e n c e ,  a n d  make  r e c o m m e n d a ­

7 t i o n s  t o  t h e  c o u r t  r e g a r d i n g  t h e  s c o p e  a n d  c o n t e n t  o f  a p r o p o s e d

8 j u d i c i a l  d e c r e e  t h a t  w o u l d  f i n a l l y  a d j u d i c a t e  t h e  v a l i d i t y  o f  w a t e r

9 r i g h t s ,  q u a n t i f y  t h e m ,  a n d  d e t e r m i n e  p r i o r i t i e s  among t h e  w a t e r  r i g h t

10 a p p r o p r i a t i o n s  i n  t h e  a d j u d i c a t i o n  a r e a .  The  m a s t e r  may b e  a n  e m p l o y ­

11 e e  o f  t h e  s t a t e .  I n  m a n a g i n g  t h e  a c t i o n ,  t h e  m a s t e r  ma y,  w i t h  t h e

12 c o u r t ' s  p e r m i s s i o n ,  t a k e  s u c h  a c t i o n  a s  t h e  c o m m i s s i o n e r  w o u l d  b e

13 a u t h o r i z e d  t o  t a k e  i n  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  A.~> 4 6 . 1 5 . -

14 165.

15 ( d )  I n  a n  a d j u d i c a t i o n  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  may i n c o r ­

16 p o r a t e  i n  a n y  o r d e r  o r  j u d g m e n t  a n y  f i n a l  o r d e r s  o f  t h e  c o m m i s s i o n e r

17 p r e v i o u s l y  i s s u e d  u n d e r  AS 4 6 . 1 5 . 1 6 5 .

18 ( e )  P r o c e e d i n g s  u n d e r  t h i s  s e c t i o n  a r e  c o n d u c t e d  w i t h o u t  a  j u r y .

19 S e c .  4 6 . 1 5 . 1 6 7 .  EFFECT OF DECISION. A f i n a l  o r d e r  o f  t h e  com­

20 m i s s i o n e r  u n d e r  AS 4 6 . 1 5 . 1 6 5 ,  o r  a  f i n a l  j u d g m e n t  o f  a  c o u r t  u n d e r

21 AS 4 6 . 1 5 . 1 6 6 ,  i s  b i n d i n g  on  a l l  p a r t i e s  t o  t h e  a d j u d i c a t i o n  a n d  o n  a l l

22 p e r s o n s  who s u b s e q u e n t l y  make  a n  a p p l i c a t i o n  f o r  a  w a t e r  r i g h t .  The

23 c o u r t  o r  t h e  c o m m i s s i o n e r  may r e t a i n  c o n t i n u i n g  j u r i s d i c t i o n  f o r  t h e

24 p e r i o d s  o f  t i m e  n e c e s s a r y  t o  i m p l e m e n t  a n y  a d j u d i c a t i o n  o r d e r  o r

2 5 j u d g m e n t  a n d  t o  p r o v i d e  f o r  a n y  s u b s e q u e n t  w a t e r  a p p r o p r i a t i o n s .

26 S e c .  4 6 . 1 5 .  168.  OTHER ACTIONS. ( a )  The  s t a t e  may t i m e l y  i n t e r ­

2 7 v e n e  a s  a  p a r t y  i n  a  s u p e r i o r  c o u r t  a c t i o n  p o t e n t i a l l y  i n v o l v i n g  a

2 8 d e t e r m i n a t i o n  o f  t h e  v a l i d i t y ,  q u a n t i t y ,  u s e ,  r e s e r v a t i o n ,  o r  p r i o r i t y

2 9 o f  w a t e r  r i g h t s .
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( b )  Th e  c o m m i s s i o n e r  may a c c e p t  a r e m a n d  f r o m  a  s t a t e  o r  f e d e r a l  

c o u r t  o f  a  w a t e r  r i g h t s  d i s p u t e ,  a n d  may a d m i n i s t r a t i v e l y  a d j u d i c a t e  

i t  u n d e r  AS 4 6 . 1 5 . 1 6 5 .

( c )  Th e  c o m m i s s i o n e r  may e n t e r  i n t o  a r b i t r a t i o n  w i t h  a  p r i v a t e

p e r s o n  o r  t h e  f e d e r a l  g o v e r n m e n t  t o  r e s o l v e  a  w a t e r  r i g h t s  i s s u e .

( d )  Th e  c o m m i s s i o n e r  may i n c o r p o r a t e  a n d  a p p l y  a s  b i n d i n g  u p o n

t h e  p a r t i e s  t o  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 . 1 6 5  a n y

• f e d e r a l  c o u r t  d e c r e e  c o n c e r n i n g  t h e  s t a t e  h y d r o l o g i c  r e g i m e  i n v o l v e d  

i n t h e  a d j u d i c a t i o n .

S e c .  4 6 . 1 5 . 1 6 9 .  FEDERAL RESERVED WATER RIGHTS. N o t h i n g  i n  

AS 4 6 . 1 5  i s  a n  a d m i s s i o n  b y  t h e  S t a t e  o f  A l a s k a  t h a t  a  f e d e r a l  r e ­

s e r v e d  w a t e r  r i g h t  e x i s t s  i n  t h e  s t a t e .

*  S e c .  6 .  AS 4 6 . 1 5  i s  a m e n d e d  b y  a d d i n g  new s e c t i o n s  t o  r e a d :

S e c .  4 6 . 1 5 . 2 5 5 .  ENFORCEMENT. ( a )  I n  a d d i t i o n  t o  a  p e n a l t y  t h a t

may b e  i m p o s e d  u n d e r  AS 4 6 . 1 5 .  ISO f o r  v i o l a t i o n  o f  a n  o r d e r  i s s u e d

u n d e r  AS 4 6 . 1 5 ,  t h e  d e p a r t m e n t  may

( 1 )  r e m o v e  o r  a b a t e  u n p e r m i t t e d  w o r k s  o f  a p p r o p r i a t i o n ,  

d i v e r s i o n ,  i m p o u n d m e n t ,  o r  w i t h d r a w a l ;

( 2 )  i n s t a l l  c o r r e c t i v e  c o n t r o l s  o r  c o n t r o l  w o r k s ;  a n d

( 3 )  s e e k  e n f o r c e m e n t  o f  t h e  o r d e r  b y  f i l i n g  a n  a c t i o n  i n

t h e  s u p e r i o r  c o u r t .

( b )  A p e r s o n  who v i o l a t e s  a n  o r d e r  i s s u e d  u n d e r  AS 4 6 . 1 5 . 1 8 0  i s

l i a b l e  f o r  a l l  c o s t s  o f  r e m o v a l ,  a b a t e m e n t  o r  i n s t a l l a t i o n ,  a n d  f o r  

a n y  r e l a t e d  c o u r t  c o s t s  a n d  a t t o r n e y  f e e s  i n c u r r e d  b y  t h e  s t a t e  i n  

s e e k i n g  e n f o r c e m e n t  o f  t h e  o r d e r .

S e c .  4 6 . 1 5 . 2 5 6 .  DATA COLLECTION AUTHORITY. To c a r r y  o u t  t h e  

p r o v i s i o n s  o f  t h i s  c h a p t e r ,  t h e  d e p a r t m e n t  may

( 1 )  i n s p e c t  b o o k s ;  r e c o r d s ;  m e t e r s ;  g a u g e r ;  w e l l  l o g s ;  

w o r k s  o f  a p p r o p r i a t i o n ,  d i v e r s i o n ,  i m p o u n d m e n t ,  w i t h d r a w a l ,  o r  

SB 150 - 8 -



• ►

1 c o n t r o l ;  a n d  a n y  o t h e r  r e l e v a n t  i n f o r m a t i o n  o r  p h y s i c a l  c o n d i t i o n ;

2 ( 2 )  e n t e r  p r i v a t e  p r o p e r t y  a t  a l l  r e a s o n a b l e  t i m e s ,  a f t e r

3 f i r s t  o b t a i n i n g  a  s e a r c h  w a r r a n t  f r o m  a n  a p p r o p r i a t e  j u d i c i a l  o f f i c e r

4 i f  t h e  o w n e r  r e f u s e s  c o n s e n t  t o  e n t r y ;  a n d

5 ( 3 )  c o m p e l  t h e  p r o d u c t i o n  o f  r e l e v a n t  i n f o r m a t : i n  b y  a n

6 a d m i n i s t r a t i v e  s u b p o e n a  s i g n e d  b y  t h e  c o m m i s s i o n e r  i f  t h e  c o m m i s s i o n e r

7 r e a s o n a b l y  b e l i e v e s  t h e  i n f o r m a t i o n  i s  n e c e s s a r y  t o  c a r r y  o u t  t h e

8 p u r p o s e s  o f  t h i s  c h a p t e r .

9 * S e c .  7 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

10 1 0 . 0 7 0 ( c ) .

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2 5

26

2 7

2 8

2 9
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Original sponsor: Rules/Governor

Bradlev ✓ 
01/20/86

C j r ^ L f c f  ^CC-JIGOS 

© r i cj i i9/ l - c ,

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 150 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act making miscellaneous amendments to the Alaska

Water Use Act (AS 46.15) ; establishing procedures for 

administrative and judicial adjudication of water 

rights under that Act; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.15.040 is amended by adding a new subsection to

A right to appropriate water granted under this chapter may 

no ' be construed against the state as a guarantee of a particular

/jyv /
'j-1. . water level or volume, except as provided in A? 46.15.145, as a guar-
-V / i

antee of a particular artesian pressure or water quality, or as a
j

guarantee that water may' be withdrawn or diverted at a particular 

cost. >1
* Sec. 2. AS 46.15.065 is amended by adding a new subsection to read:

(f) The adjudication process for a declaration filed under (a)

of this section that is pending before the commissioner on the effec­

tive date of this Act continues under the procedures set out in this 

section until the commissioner finally determines whether the declar­

ant is entitled to a certificate. If a certificate is issued under 

this section, the certificate holder may be included as a participant 

in an adjudication under AS 46.15.165 or 46. 15.166.

* Sec. 3. AS 46.15.140 is amended to read:

Sec. 46.15.140. ABANDONMENT, FORFEITURE, AND REVERSION OF

-1- CSSB 150(Res)
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APPROPRIATIONS. (a) The commissioner may declare an appropriation to 

be wholly or partially abandoned and revoke ̂ or amend ̂ the certificate 

of appropriation ̂ as to the unused quantity of w a t e r ^ f an appropri­

ator, with intention to abandon, does not make beneficial use of all 

or a part of the [HIS] appropriated water. [AN APPROPRIATION SO 

FORFEITED AND ABANDONED REVERTS TO THE STATE AND THE WATER BECOMES 

UNAPPROPRIATED WATER.]

(b) The commissioner may declare that an appropriator has [AN 

APPROPRIATION TO BE] wholly or partially forfeited an appropriation, 

and shall revoke the certificate of appropriation in whole or in part 

if the [AN] appropriator voluntarily fails or neglects, without suffi­

cient cause, to make use of all or a part of the [HIS] appropriated 

water for a period of five successive years.

* Sec. 4. AS 46.15.140 is amended by adding new subsections to read:

(c) Failure to use beneficially for five successive years all or 

part of the water granted in a certificate of appropriation raises a 

rebuttable presumption that the appropriator has abandoned or for­

feited the right to use 'the unused quantity of water and shifts to the 

appropriator the burden to prove otherwise to the satisfaction of the 

commissioner. __________

(d) A sta>.. "'ey a municipalityjmay not abandon or forfeii 

an appropriation in v  "e or in part except after public notice.

(e) If the commissioner revokes a certificate in whole or i; 

part, the portion of the certificate covered by the revocation revert 

to the state and the water becomes unappropriated water.

* Sec. 5. AS 46.15.145(f) is amended to read:

(f) At least once each 10 years the commissioner shall revie 

each reservation under this section to determine whether the purpos 

described in (a) of this section for which the certificate reservir

CSSB 150(Res) -2-



water was issued and the findings described in (c) of this section 

still apply to the reservation. If the commissioner determines that 

the purpose^ or part or all of the findings^ no longer apply to the 

reservation, the commissioner [HE] may revoke or modify the certifi­

cate reserving the water after notice, hearing when appropriate, and a 

written determination that the re ‘. :ation or modification is in the 

best interests of the state [IN AC* .. 'DANCE WITH AS 46.15.140(b)].

Sec. 6 . AS 46.15 is amended by adding new sections to read:

Sec. 46.15.165. ADMINISTRATIVE ADJUDICATIONS. (a) The commis­

sioner may, by order, initiate an administrative adjudication to 

quantify and determine the priority of all water rights and claims in 

a drainage basin, river system, ground water aquifer system, or other 

identifiable and distinct hydrologic regime, including any hydrologi- 

cally interrelated surface and ground water systems.

(b) In the order initiating an administrative adjudication, the 

commissioner shall describe the appropriate geographic and hydrologic 

boundaries of the adjudication area. During the adjudication, the 

commissioner may adjust'the boundaries to ensure the efficient admin­

istration of water appropriations among users.

(c) Upon initiation of the adjudication, the commissioner shall

.or permittee listed in the department's records within the adjudica- 

t area;

(3) serve the order on any person who owns lanv- within the 

adjudication area if the land is held in trust by the United States or 

'f the patent or deed to the land contains a restriction on alienation

(1) serve the order on each applicant, certificate holder,

(2) serve the order on any agency of the federal, state, or

authority over land or water within

- 3 - CSSB 1 5 0 ( R e s )



imposed under 25 U.S.C. 334 (Indian General Allotment Act of February 

8 , 1887, 24 Stat. 389, as amended and supplemented), 25 U.S.C. 372 

(the Allotment Act of June 25, 1910, 36 Stat. 855), or 43 U.S.C.

270-1, 270-2 (the Allotment Act of May 17, 1906, 34 Stat. 197), and on 

the United States on behalf of any such person;

(4) serve the order on the United States and the appropri­

ate governing body of the Annette Island Reserve established by 25 

U.S.C. 495 (the Act of March 3, 1891, 26 Stat. 1101) if the land or

water, including hydrologically interconnected water, of the Annette

Island Reserve is within the adjudication area;______________

(5) serve the order on any other person claiming a federa 

reserved water right;

(6) serve the regional corporation and village corporation 

established under 43 U.S.C. 1601-1628 ^Alaska Native Claims Settlement 

Act) whose land is located within the adjudication area: and__________^

(7) publish the order once each week during four consecu­

tive weeks in a newspaper of general circulation in the adjudication

area. ' -
     ‘    \

(d) Service of an order under (c) of this section does not

constitute an admission by the state that the person served with the 

order has a water right.    — --------------

(e) Service of the order under (c)(1) of this section is suffi­

cient if mailed by certified mail, return receipt requested, to the

last known address that the applicant, certificate holder, or permit­

tee has given to the division of the department responsible for admin­

istration of water righ:s. A person served under (c)(1) - (4) of this

section who fails to appear in a timely manner and assert a claim as 

prescribed by the commissioner is estopped from subsequently asserting 

an objection to the adjudication of that person's water rights within 

150(Res) -4-
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the adjudication area, unless the person is entitled to a federally 

reserved water right and has failed to consent under (k) of this 

section.

(f) In an adjudication under this section, the commissioner may 

appoint an impartial qualified person as a master to preside over the 

adjudication, to hold hearings, to take testimony, to collect evi­

dence, to propose to the commissioner an order adjudicating the valid­

ity of, quantifying, and determining the priority of all water rights, 

and to take other action the commissioner decides is necessary. 

Employment by a federal, state or local governmental agency does not 

disqualify an individual from appointment as master under this sub­

section if the commissioner determines that the individual is other­

wise impartial and qualified to act as master.

(g) A state agency may assert a water right on behalf of the

state in the adjudication.     J

(h) A division of the department or another state agency may 

provide documentary and testimonial evidence, research, and scientific 

analysis during the adjudication. The commissioner may provide evi­

dence, research, or analysis from sources outside government.

(i) In conducting an adjudication, the commissioner may take 

action necessary for the efficient and fair administration and use of 

the state's water including

(1 ) determining indispensable, necessary, and convenient

parties to the adjudication;

(2) classifying applicants, certificate holders, permit­

tees, and claimants in groups that share similar interests, such as by 

the amount of water used or the type of use, and restricting their 

active participation in the adjudication by appointing group represen­

tatives for the purposes of receiving notices, examining witnesses,

-5- CSSB 150(Res)
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and other adjudicatory functions;

(3) entering interlocutory orders appropriate to a disposal 

of all or part of the issues in the adjudication, and designating the 

orders as final for the purposes of an appeal to the superior court 

under (1 ) of this section; and

(4) allocating to a participant the extra costs that the 

state has incurred in conducting the adjudication because the partici­

pant has in bad faith asserted a claim to water wholly without merit 

or has unreasonably delayed the proceeding.

(j) For the purposes of asserting a water right in an adjudica­

tion, a certificate issued under this chapter is prina facie evidence 

of the water right and its priority date.

(k) If the commissioner has initiated the adjudication and the 

federal government or a private person who has been served under

(c)(2) - (4) of this section asserts a federally reserved water right 

but fails to consent in writing to the adjudication, then the commis­

sioner ̂ may] exclude the federal government or the person, respectively, 

as participants in the adjudication. The commissioner may negotiate 

the terms of the written consent.

(1) A person adversely affected by a final order of the commis­

sioner adjudicating water rights under this section may appeal to the 

superior court within 30 days after the decision is mailed or de­

livered to the person.

(m) The commissioner may adopt regulations setting out proce­

dure s^for_adrnjTismrative^adj^jd£ca£ionj_jii^^    ^

Sec. A6.15.166. JUDICIAL ADJUDICATIONS. (a) Instead of initi­

ating an adjudication under AS 46.15.165, the commissioner may, with 

the concurrence of the attorney general, if a federally reserved water 

right has been or might be asserted by an agency of the United States

csss 'TsoT r??!-------------- - -—  ------



on its own bu.ialf (̂ or on behalf of a persory) described in

AS 46.15.165(c)(3) - (6)J file on behalf of the state a complaint in

superior court to initiate a judicial adjudication consistent with 43 

U.S.C. 666 to quantify and determine the priority of all water rights 

in a drainage basin, river system, ground water aquifer system, or 

other identifiable and distinct hydrologic regime, including any 

hydrologically interrelated surface and ground water systems.

(b) Venue is proper in a complaint filed under (a) of this

section if the complaint is filed in a judicial district in which all

or a part of the hydrologic regime is located.

(c) In a complaint brought under (a) of this section, the court 

may appoint an impartial, qualified person as a master to hold hear­

ings, take testimony, collect evidence, and make recommendations to

the court regarding the scope and content of a proposed judicial 

decree that would finally adjudicate the validity of water rights,

quantify them, and determine priorities among the water right appro­

priations in the adjudication area.^Employmenc by a federal, state^ 

or local government agency does not disqualify an individual fror 

appointment as master under this subsection if the court determines! 

that the individual is otherwise impartial and qualified to act as] 

master.^/fhe master may, with the court's permission, take action that 

t. 2 commissioner would be authorized to take in an administrative

adjudication under AS 46.15.165.

(d) In an adjudication under this section, the court may incor­

porate in an order or judgment final orders of the commissioner previ­

ously issued under AS 46.15.165.

(e) Proceedings under this section shall be conducted without a

jury.

Sec. 46.15.167. EFFECT OF DECISION. The final order of the

-7- CSSB 150(Res)
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commissioner under AS 46.15.165 and the final judgment of a court 

under AS 46.15.166 are binding on each party to the adjudication and 

on each person who subsequently makes an application for a water 

right. The court or the commissioner may retain jurisdiction for a 

period of time necessary to implement an adjudication order or 

judgment and to provide for subsequent water appropriations.

Sec. 46.15.168. OTHER ACTIONS. (a) The state may timely inter­

vene as a party in a superior court action potentially involving a 

determination of the validity, quantity, use, reservation, or priority 

of water rights.

(b) The commissioner may accept a remand from a state or federal

court of a water rights dispute and may administratively adjudicate

the dispute under AS 46.15.165.
—  ■ **~ ________

(c) The commissioner may enter into arbitration to resolve 

water rights dispute.__________________________________________________

(d) The commissioner may incorporate and apply as binding upoi

the parties to an administrative adjudication under AS 46.15.165 an^

court decree concerning the state hydrologic regime involved in the

 ___
adjudication. ________ _______ ______ _____________

Sec. 46.15.169. FEDERAL RESERVED WATER RICHTS. This chapter 

does not represent a commitment by the state to a specific federal re­

served water right.

* Sec. 7. AS 46.15 is amended by adding new sections to read:

Sec. 46.15.255. ENFORCEMENT. (a) In addition to a penaltj 

imposed under AS 46.15.180 for violation of an order issued under th'j 

chapter, the commissioner may

(1) remove or abate unpermitted works of appropriation 

diversion, impoundment, or withdrawal;

(2) install corrective controls or control works; and 
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(3 ) seek enforcement of the order by filing an action in

the superior court.

(b) A person who violates an order issued under AS A6.15.180 is 

liable for all costs of removal, abatement or installation and for 

court costs and attorney fees incurred by the state in seeking 

forcement of the order.

Sec. A6.15.256. DATA COL'i ECTION AUTHORITY. To carry out the 

provisions of this chapter, the commissioner may

(1) inspect books, records, meters, gauges, well logs, 

works of appropriation, diversion, impoundment, withdrawal, or control 

and other relevant information or physical condition;

(2) enter private property at all reasonable times after

obtaining a search warrant from a judicial officer if the ow: *r re­

fuses consent to entry; and

(3 ) compel the production of relevant information by a

subpoena or subpoena duces tecum signed by the commissioner if the 

commissioner reasonably believes the information is necessary to carry 

out the purposes of this chapter.

* Sec. 8 . This Act takes effect immediately in accordance with AS 01.- 

1C 070(c).
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1

Original sponsor: Rules/Governor

1 IN THE SENATE BY THE JUDICIARY COMMITTEE

2 CS FOR SENATE BILL NO. 150 (Judiciary) am

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act making miscellaneous amendments to the Alaska

7 Water Use Act (AS 46.15); establishing procedures for

8 administrative and judicial adjudication of water

9 rights under that Act; and providing for an effective

10 date."

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. AS 46.15.040 is amended by adding a new subsection to

13 read:

14 (d) The commissioner's issuance of a permit under AS 46.15.080

15 or of a certificate under AS 46.15.065 or 46.15.120 does not represent

16 a guarantee by the state to the permittee or certificate holder that

17 water will be available for appropriation at a certain volume, quali-

18 ty, artesian pressure, or cost. This subsection does not, however,

19 alter the right a permittee or certificate holder nay have against a

20 later appropriator, including a government agency.

21 * Sec. 2. AS 46.15.065 is amended by adding a new subsectior to read:

22 (f) The adjudication process for a declaration filed under (a)

23 of this section that .s pending before the commissioner on the effec-

24 tive date of this Act continues under the procedures set out in this

25 section until the commissioner finally determines whether the declar-

26 ant is entitled to a certificate. If a certificate is issued under

27 this section, the certificate holder may be included as a participant

28 in an adjudication under AS 46.15.165 or 46.15.166.

29 * Sec. 3. AS 46.15.140 is amended to read:

O ffe re d : 3/10/86
R e fe rred : R u le '

I
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Sec. 46.15.140. ABANDONMENT, FORFEITURE, AND REVERSION OF APPRO­

PRIATIONS. (a) The commissioner may declare an appropriation to be 

wholly or partially abandoned and revoke or amend the certificate of 

appropriation as to the unused quantity of water if an appropriator, 

with intention to abandon, does not make beneficial use of all or a

part of the [HIS] appropriated water. [AN APPROPRIATION SO FORFEITED

AND ABANDONED REVERTS TO THE STATE AND THE WATER BECOMES UNAPPROPRI­

ATED WATER.]

(b) The commissioner may declare that an appropriator has [AN 

APPROPRIATION TO BE] wholly or partially forfeited an appropriation, 

and shall revoke the certificate of appropriation in whole or in part 

if the [AN] appropriator voluntarily fails or neglects, without suffi­

cient cause, to make use of all or a part of the [HIS] appropriated 

water for a period of five successive years. A property owner who has 

a water right, whether for residential, agricultural, industrial, or 

mining use, but lias not developed that property to the point of water 

use, may file a notice of intention L j  retain that water right with 

the commissioner.

Sec. 4. AS 46.15.140 is amended by adding new subsections to read:

(c) Failure to use beneficially for five successive years all or

part of the water granted in a certificate of appropriation raises a

rebuttable presumption that: the appropriator has abandoned or for­

feited the right to use the unused quantity of water and shifts to the 

appropriator the burden to prove otherwise to the satisfaction of the 

commissioner.

(d) If the commissioner revokes a certificate in whole or in 

part, the portion of the certificate covered by the revocation reverts 

to the state and the water becomes unappropriated water.

Sec. 5. AS 46.15.145(f) is amended to read:



I

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

(f) At least once each 10 years the commissioner shall review 

each reservation under this section to determine whether the purpose 

described in (a) of this section for which the certificate reserving 

water was issued and the findings described in (c) of this section 

still apply to the reservation. If the commissioner determines that 

the purpose^ or part or all of the findings^ no longer apply to the 

reservation, the commissioner [HE] may revoke or modify the certifi­

es ; reserving the water after notice, hearing when appropriate, and a 

written determination that the revocation or modification is in the 

best interests of the state [IN ACCORDANCE WITH AS 46.15.140(b)].

* Sec. 6. AS 46.15 is amended by adding new sections to read:

Sec. 46.15.165. ADMINISTRATIVE ADJUDICATIONS. (a) The commis­

sioner may, by order, initiate an administrative adjudication to 

quantify and determine the priority of all water rights and claims in 

a drainage basin, river system, ground water aquifer system, or other 

identifiable and distinct hydrologic regime, including any hydrologi- 

cally interrelated surface and ground water systems.

(b) In the order initiating in administrative adjudication, the 

commissioner shall describe the appropriate geographic and hydrologic 

boundaries of the adjudication area. During the adjudication, the 

commissioner may adjust the boundaries to ensure the efficient admin­

istration of water appropriations among users.

(c) Upon initiation of the adjud .cation, the commissioner shall

(1) serve the order on each applicant, certificate holder, 

or permittee listed in the department's records within the adjudica­

tion area;

(2) serve the order on any agency of the federal, state, or 

a local government with management authority over land or water within 

the adjudication area;
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(3) serve the order on any person who owns or claims land

within the adjudication area if the land is held in trust by the
r

United States for the person or if the patent, deed, or certificate to 

the land from the United States was issued under 25 U.S.C. 334 (Indian 

General Allotment Act of February 8, 1887, 24 Stat. 389, as amended 

and supplemented), 25 U.S.C. 372 (the Allotment Act of Junn 25, 1910,

36 Stat. 855), 43 U.S.C. 270-1, 270-2 (the Allotment Act of May 17, 

1906, 34 Stat. 197), any other allotment act, or the Alaska Native 

Townsite Act of May 25, 1926, 44 Stat. 629, and serve the order on the 

United States on behalf of the person;

(4) serve the order on the United States and the appropri­

ate governing body of the Annette Island Reserve established by 25

U.S.C. 495 (the Act of March 3, 1891, 26 Stat. 1101) if the land or 

water, including hydrologically interconnected water, of the Annette 

Island Reserve is within the adjudication area;

(5) serve the order on any other person claiming a federal 

reserved water right within the adjudication area;

(6) serve the regional corporation and village corporation 

established under 43 U.S.C. 1601-1628 (Alaska Native Claims Settlement 

Act) that has a pending land selection or nas acquired ownership to 

land under that act that is located within the adjudication area; and

(7) serve the order on each mining claimant of record with
i

the United States and the state within the adjudication area as of the 

date of the order initiating the administrative adjudication.

(d) Service of an order under (c) of this section does not 

constitute an admission by the state that the person served with the 

order has a water right.

(e) Service of the order under (c)(1) of this section is suffi­

cient if mailed by certified mail, return receipt requested, to the

C S S B  150(JUD) am  -4-
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1 last known address that the applicant, certificate holder, permittee,

2 or claimant has given to the division of the department responsible

3 for administration of water rights. A person served under (c)(1) -

4 (7) of this sect on who fails to appear in a timely manner and assert

5 a claim as prescribed by the commissioner is estopped from subsequent-

6 ly asserting an objection to the adjudication of that person's water

7 rights within the adjudication area, unless the person is entitled to

8 a federal reserved water right and has failed to consent under ('.) of

9 this section.

10 (f) In an adjudication under this section, the commissioner may

11 appoint an impartial qualified person as a master to preside over the

12 adjudication, to hold hearings, to take testimony, to collect evi-

13 dence, to propose to the commissioner an order adjudicating the valid-

14 ity of, quantifying, and determining the priority of all water rights,

15 and to take other action the commissioner decides is necessary.

16 (g) A state agency may assert a water right on behalf of the

17 state in the adjudication.

18 (h) A division of the department or another state agency may

19 provide documentary and testimonial evidence, research, and scientific

20 analysis during the adjudication. The commissioner may provide evi-

21 dence, research, or analysis from sources outside government.

22 (i) In conducting an adjudication, the commissioner may take

23 action necessary for the efficient and fair administration and use of

24 the state's water including

25 (1) determining indispensable, necessary, and convenient

26 parties to the adjudication;

27 (2) classifying applicants, certificate holders, permit-

28 tees, and claimants in groups that share similar interests, such as by

29 the amount of water used or the type of use, and restricting their
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active participation in the adjudication by appointing group represen­

tatives for the purposes of receiving notices, examining witnesses, 

and other adjudicatory functions;

(3) entering interlocutory orders appropriate to a disposal 

of all or part of the issues in the adjudication, and designating the

orders as final for the purposes of an appeal to the superior court

under (1) of this section; and

(4) allocating to a participant the extra costs that the 

state has incurred in conducting the adjudication because the partici­

pant has in bad faith asserted a claim to water wholly without merit

or has unreasonably delayed the proceeding.

(j) For the purposes of asserting a water right in an adjudica­

tion, a certificate issued under this chapter is prima facie evidence 

of the water right and its priority date.

(k) If the commissioner has initiated the adjudication and the 

federal government or a private person who has been served under

(c)(2) - (4) of this section asserts a federal reserved water right 

but fails to consent in writing to the adjudication, then the commis­

sioner may exclude the federal government or the person, respectively, 

as participants in the adjudication. The commissioner may negotiate 

the terms of the written consent.

(1) A person adversely affected by a final order of the commis­

sioner adjudicating water rights under this section may appeal to the 

superior court within 30 days after the decision is mailed or de- 

1 ,rered to the person.

(m) The commissioner may adopt regulations setting out proce­

dures for administrative adjudications under this section.

Sec. 46.15.166. JUDICIAL ADJUDICATIONS. (a) Instead of initi­

ating an adjudication under AS 46.15.165, the commissioner may, with

CSSB 150(JUD) am - 6-



the concurrence of the attorney general, if a federal reserved water 

right has been or might be asserted by an agency of the United States 

on its own behalf or on behalf of a person described in AS 46.15.- 

165(c)(3) - (6), file on behalf of the state a complaint in superior 

court to initiate a judicial adjudication consistent with 43 U.S.C. 

666 to quantify and determine the priority of all water rights in a

drainage basin, river system, ground water aquifer system, or other

identifiable and distinct hydrologic regime, including any hydrologi- 

cally interrelated surface and ground water systems.

(b) The venue for an action filed under (a) of this section 

shall be established by rule of the supreme court under AS 22.10.030.

(c) In a complaint brought under (a) of this section, the court

may appoint an impartial, qualified person as a master to hold hear­

ings, take testimony, collect evidence, and make recommendations to 

the court regarding the scope and content of a proposed judicial 

decree that would finally adjudicate the validity of water rights, 

quantify them, and determine priorities among the water right appro­

priations in the adjudication area. Employment by a federal, state, 

or local government agency does not disqualify an individual from 

appointment as master under this subsection if the court determines 

that the individual is otherwise impartial and qualified to act as 

master. The master may, with the court's permission, take action that 

the commissioner would be authorized to take in an administrative 

adjudication under AS 46.15.165.

(d) In an adjudication under this section, the court may incor­

porate in an order or judgment final orders of the commissioner previ­

ously issued under AS h 6.15.165.

(e) Proceedings under this section shall be conducted without a

jury.
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Sec. 46.15.167. EFFECT OF DECISION. The final order of the com­

missioner under AS 46.15.165 and the final judgment of a court under

AS 46.15.166 are binding on each party to the adjudication and on each 

person who subsequently makes an application for a water right. The 

court or the commissioner may retain jurisdiction for a period of time 

necessary to implement an adjudication order or judgment and to pro­

vide for subsequent water appropriations.

Sec. 46.15.168. OTHER ACTIONS. (a) The state may timely inter­

vene as a party in a superior court action potentially involving a

determination of the validity, quantity, use, reservation, or priority 

of water rights.

(b) The commissioner may accept a remand from a state or federal 

court of a water rights dispute and may administratively adjudicate 

the dispute under AS 46.15.165.

(c) The commissioner may enter into arbitration to resolve a 

water rights dispute.

(d) The commissioner may incorporate and apply as binding upon 

the parties to an administrative adjudication under AS 46.15.165 any 

court decree concerning the state hydrologic regime involved in the 

adjudication.

Sec. 46.15.169. FEDERAL RESERVED WATER RIGHTS. This chapter

does not represent a commitment by the state to a specific federal re­

served water right.

* Sec. 7. AS 46.15 is amended by adding new sections to read:

Sec. 46.15.255. ENFORCEMENT. (a) In addition to a penalty

imposed under AS 46.15.180 for violation of an order issued under this 

chapter, the commissioner may

(1) remove or abate unpermitted works of appropriation, 

diversion, impoundment, or withdrawal;

C S S B  1 5 0 ( JUD )  am -8 -



4

2 (3) seek enforcement of the order by filing an action in

3 the superior court.

4 (b) A person who violates an order issued under AS 46.15.180 is

5 liable for all costs of removal, abatement or installation and for

6 court costs and attorney fees incurred by the state in seeking en-

7 forcement of the order.

8 Sec. 46.15.256. DATA COLLECTION AUTHORITY. To carry out the

9 provisions of this chapter, the commissioner may

10 (1) inspect books, records, meters, gauges, well logs,

11 works of appropriation, diversion, impoundment, withdrawal, or control

12 and other relevant information or physical condition;

13 (2) enter private property at all reasonable times after

14 obtaining a search warrant from a judicial officer if the owner re-

15 fuses consent to entry; and

16 (3) compel the production of relevant information by a

17 subpoena or subpoena duces tecum signed by the commissioner if the

18 commissioner reasonably believes the information is necessary to carry

19 out the purposes of this chapter.

20 * Sec. 8. This Act takes effect immediately in accordance with AS 01.-

21 10.070(c).

(2) i n s t a l l  c o r r e c t iv e  c o n t r o ls  o r c o n t ro l works; and
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Original sponsor: Rules/Governor

IN THE SENATE BY THE RESOURCES COMMITTEE

HOUSE CS F CS FOR SENATE BILL NO. 150 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act making miscellaneous amendments to the Alaska

Water Use Act (AS 46.15); establishing procedures for 

administrative and judicial adjudication of water 

rights under that Act; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  Section 1. AS 46.15.040 is amended by adding a new subsection to

read:

(d) The commissioner's issuance of a permit under AS 46.15.080 

or of a certificate under AS 46.15.065 or 46.15.120 does not represent 

a guarantee by the state to the permittee or certificate holder that 

water will be available for appropriation at a certain volume, quali­

ty, artesian pressure, or cost. This subsection does not, however, 

alter the right a permittee or certificate holder may have against a 

later appropriator, including a government agency.

* Sec. 2. AS 46.15.065 is amended by adding a new subsection to read:

(f) The adjudication process for a declaration filed under (a) 

of this section that is pending before the commissioner on the effec­

tive date of this Act continues under the procedures set out in this 

section until the commissioner finally determines whether the declar­

ant is entitled to a certificate. If a certificate is issued under 

this section, the certificate holder may be included as a participant 

in an adjudication under AS 46.15.165 or 46.15.166.

*  Sec. 3. AS 46.15.140 is amended to read:

O f f e r e d :  5 / 6 / 8 6
R e f e r r e d :  J u d i c i a r y
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S e c .  4 6 . 1 5 . 1 4 0 .  ABANDONMENT, FORFEITURE, AND REVERSION OF APPRO­

PRIATIONS. ( a )  The  c o m m i s s i o n e r  may d e c l a r e  a n  a p p r o p r i a t i o n  t o  be  

w h o l l y  o r  p a r t i a l l y  a b a n d o n e d  a n d  r e v o k e  o r  amend t h e  c e r t i f i c a t e  o f  

a p p r o p r i a t i o n  a s  t o  t h e  u n u s e d  q u a n t i t y  o f  w a t e r  i f  a n  a p p r o p r i a t o r ,  

w i t h  i n t e n t i o n  t o  a b a n d o n ,  d o e s  n o t  make  b e n e f i c i a l  u s e  o f  a l l  o r  a 

p a r t  o f  t h e  [HIS]  a p p r o p r i a t e d  w a t e r .  [AN APPROPRIATION SO FORFEITED 

AND ABANDONED REVERTS TO THE STATE AND THE WATER BECOMES UNAPPROPRI­

ATED WATER.]

( b )  The  c o m m i s s i o n e r  may d e c l a r e  t h a t  a n  a p p r o p r i a t o r  h a s  [AN 

APPROPRIATION TO BE] w h o l l y  o r  p a r t i a l l y  f o r f e i t e d  a n  a p p r o p r i a t i o n ,  

a n d  s h a l l  r e v o k e  t h e  c e r t i f i c a t e  o f  a p p r o p r i a t i o n  i n  w h o l e  o r  i n  p a r t  

i f  t h e  [AN] a p p r o p r i a t o r  v o l u n t a r i l y  f a i l s  o r  n e g l e c t s ,  w i t h o u t  s u f f i ­

c i e n t  c a u s e ,  t o  make  u s e  o f  a l l  o r  a  p a r t  o f  t h e  [H IS ]  a p p r o p r i a t e d  

w a t e r  f o r  a  p e r i o d  o f  f i v e  s u c c e s s i v e  y e a r s .  A p e r s o n  who h a s  a 

p e r m i t  t o  d e v e l o p  a  u s e  o f  w a t e r  i n c l u d i n g  b u t  n o t  l i m i t e d  t o

r e s i d e n t i a l ,  a g r i c u l t u r a l ,  i n d u s t r i a l ,  o r  m i n i n g  u s e ,  b u t h a s  r .o t

d e v e l o p e d  t h a t  p r o p e r t y  t o  t h e  p o i n t  o f  w a t e r  u s e  b e f o r e p e r m i t

e x p i r a t i o n ,  may f i l e  a r e q u e s t  f o r  p e r m i t  e x t e n s i o n  w i t h  t h e commis-

sioner.

* S e c .  4 .  AS 4 6 . 1 5 . 1 4 0  i s  am en de d  b y  a d d i n g  new s u b s e c t i o n s  t o  r e a d :

( c )  F a i l u r e  t o  u s e  b e n e f i c i a l l y  f o r  f i v e  s u c c e s s i v e  y e a r s  a l l  o r  

. p a r t  o f  t h e  w a t e r  g r a n t e d  i n  a  c e r t i f i c a t e  o f  a p p r o p r i a t i o n  r a i s e s  a

r e b u t t a b l e  p r e s u m p t i o n  t h a t  t h e  a p p r o p r i a t o r  h a s  a b a n d o n e d  o r  f o r ­

f e i t e d  t h e  r i g h t  t o  u s e  t h e  u n u s e d  q u a n t i t y  o f  w a t e r  a n d  s h i f t s  t o  t h e  

a p p r o p r i a t o r  t h e  b u r d e n  t o  p r o v e  o t h e r w i s e  t o  t h e  s a t i s f a c t i o n  o f  t h e  

c o m m i s s i o n e r .

( d )  I f  t h e  c o m m i s s i o n e r  r e v o k e s  a  c e r t i f i c a t e  i n  w h o l e  o r  i n  

p a r t ,  t h e  p o r t i o n  o f  t h e  c e r t i f i c a t e  c o v e r e d  b y  t h e  r e v o c a t i o n  r e v e r t s  

t o  t h e  s t a t e  a n d  t h e  w a t e r  b e c o m e s  u n a p p r o p r i a t e d  w a t e r .
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* Sec. 5. AS 46.15.145(f) is amended to read:

(f) At least once each 10 years the commissioner sh^ll review 

each reservation under this section to determine whether the purpose 

described in (a) of this section for which the certificate reserving 

water was issued and the findings described in (c) of this section 

still apply to the reservation. If the commissioner determines that 

the purpose^ or part or all of the findings^ no longer apply to the 

reservation, the commissioner [HE] may revoke or modify the certifi­

cate reserving the water after notice, hearing when appropriate, and a 

written determination that the revocation or modification is in the 

best interests of the state [IN ACCORDANCE WITH AS 46.15.140(b)].

* Sec. 6. AS 46.15 is amended by adding new sections to read:

Sec. 46.15.165. ADMINISTRATIVE ADJUDICATIONS. (a) The commis­

sioner may, by order, initiate an administrative adjudication to 

quantify and determine the priority of all water rights and claims in 

a drainage basin, river system, ground water aquifer system, or other 

identifiable and distinct hydrologic regime, including any hydrologi- 

cally interrelated surface and ground water systems.

(b) In the order initiating an administrative adjudication, the 

commissioner shall describe the appropriate geographic and hydrologic 

boundaries of the adjudication area. During the adjudication, the 

commissioner may adjust the boundaries to ensure the efficient admin­

istration of water appropriations among users.

(c) Upon initiation of the adjudication, the commissioner shall

(1) serve the order on each applicant, certificate holder, 

or permittee listed in the department's records within the adjudica­

tion area;

(2) serve the order on any agency of the federal, state, or 

a local government with management authority over land or water within
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(3) serve the order on any person who owns or claims land 

within the adjudication area if the land is held in trust by the

United States for the person or if the patent, deed, or certificate to

the land from the United States was issued under 25 U.S.C. 334 (Indian 

General Allotment Act of February 8, 1887, 24 Stat. 389, as amended 

and supplemented), 25 U.S.C. 372 (the Allotment Act of June 25, 1910,

36 Stat. 855), 43 U.S.C. 270-1, 270-2 (the Allotment Act of May 17, 

1906, 34 Stat. 197), any other allotment act, or t'ie Alaska Native 

Townsite Act of May 25, 1926, 44 Stat. 629, and serve the order on the 

United States on behalf of the person;

(4) serve the order on the United States and the appropri­

ate governing body of the Annette Island Reserve established by 25 

U.S.C. 495 (the Act of March 3, 1891, 26 Stat. 1101) if the land or

water, including hydrologically interconnected water, of the Annette

Island Reserve is within the adjudication area;

(5) serve the order on any other person claiming a federal 

reserved water right within the adjudication area;

(6) serve the regional corporation and village corporation 

established under 43 U.S.C. 1601-1628 (Alaska Native Claims Settlement 

Act) that has a pending land selection or has acquired ownership to 

land under that act that is located within the .judication area; and

(7) serve the order on each mining claimant of record with 

the United States and the state within the adjudication area as of the 

date of the order initiating the administrative adjudication.

(d) Service of an order under (c) of this section does not 

constitute an admission by the state that the person served with the 

order has a water right.

(e) Service of the order under (c)(1) of this section is suffi­

the adjudication area;
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cient if mailed by certified mail, return receipt requested, to the 

last known address that the applicant, certificate holder, permittee, 

or claimant has given to the division of the department responsible 

for administration of water rights. A person served under (c)(1) -

(7) of this section who fails to appear in a timely manner and assert 

a claim as prescribed by the commissioner is estopped from subsequent­

ly asserting an objection to the adjudication of that person's water 

rights within the adjudication area, unless the person is entitled to 

a federal reserved water right and has failed to consent under (k) of 

this section.

(f) In an adjudication under this section, the commissioner may 

appoint an impartial qualified person as a master to preside over the 

adjudication, to hold hearings, to take testimony, to collect evi­

dence, to propose to the commissioner an order adjudicating the valid­

ity of, quantifying, and determining the priority of all water rights, 

and to take other action the commissioner decides is necessary.

(g) A state agency may assert a water right on behalf of the 

state in the adjudication.

(h) A division of the department or another state agency may 

provide documentary and testimonial evidence, research, and scientific 

analysis during the adjudication. The commissioner may provide evi­

dence, research, or analysis from sources outside government.

(i) In conducting an adjudication, the commissioner may take 

action necessary for the efficient and fair administration and use of 

the state's water including

(1) determining indispensable, necessary, and convenient 

parties to the adjudication;

(2) classifying applicants, certificate holders, permit­

tees, and claimants in groups that share similar interests, such as by
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the amount of water used or the type of use, and restricting their 

active participation in the adjudication by appointing group represen­

tatives for the purposes of receiving notices, examining witnesses, 

and other adjudicatory functions;

(3) entering interlocutory orders appropria 2 to a disposal 

of all or part of the issues in the adjudication, and designating the 

orders as final for the purposes of an appeal to the superior court 

under (1) of this section; and

(4) allocating to a participant the extra costs that the 

state has incurred in conducting the adjudication because the partici­

pant has in bad faith asserted a claim to water wholly without merit 

or has unreasonably delayed the proceeding.

(j) For the purposes of asserting a water right in an adjudica­

tion, a certificate issued under this chapter is prima facie evidence 

of the water right and its priority date.

(k) If the commissioner has initiated the adjudication and the 

federal government or a private person who has been served under

(c)(2) - (4) of this section asserts a federal reserved water right 

but fails to consent in writing to the adjudication, then the commis­

sioner may exclude the federal government or the person, respectively, 

as participants in the adjudication. The commissioner may negotiate 

the terms of the written consent.

(1) A person adversely affected by a final order of the commis­

sioner adjudicating water rights under this section may appeal to the 

superior court within 30 days after the decision is mailed or de­

livered to the person.

(m) The commissioner may adopt regulations setting out proce­

dures for administrative adjudications under this section.

Sec. 46.15.166. JUDICIAL ADJUDICATIONS. (a) Instead of initi-



1 ating an adjudication under AS 46.15.165, the commissioner may, with

2 the concurrence of the attorney general, if a federal reserved water

3 right has been or might be asserted by an agency of the United States

4 on its own behalf or on behalf of a person described in AS 46.15.-

5 165(c)(3) - (6), file on behalf of the state a complaint in superior

6 court to initiate a judicial adjudication consistent with 43 U.S.C.

7 666 to quantify and determine the priority of all water rights in a

8 drainage basin, river system, ground water aquifer system, or other

9 identifiable and distinct hydrologic regime, including any hydrologi-

10 cally interrelated surface and ground water systems.

11 (b) The venue for an action filed under (a) of this section

12 shall be established by rule of the supreme court under AS 22.10.030.

13 (c) In a complaint brought under (a) of this section, the court

14 may appoint an impartial, qualified person as a master to hold hear-

15 ings, take testimony, collect evidence, and make recommendations to

16 the court regarding the scope and content of a proposed judicial

17 decree that would finally adjudicate the validity of water rights,

18 quantify them, and determine priorities among the water right appro-

19 priations in the adjudication area. Employment by a federal, state,

20 or local government agency does not disqualify an individual from

21 appointment as master under this subsection if the court determines

22 that the individual is otherwise impartial and qualified to act as

23 master. The master may, with the court's permission, take action that

24 the commissioner would be authorized to take in an administrative

25 adjudication under AS 46.15.165.

26 (d) In an adjudicatirn under this section, the court may incor-

27 porate in an order or judgment final orders of the commissioner previ-

28 ously issued under AS 46.15.165.

29 (e) Proceedings under this section shall be conducted without a
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Sec. 46.15.167. EFFECT OF DECISION. The final order of the com­

missioner under AS 46.15.165 and the final judgment of a court under

AS 46.15.166 are binding on each p»rty to the adjudication and on each 

person who subsequently makes an application for a water right. The 

court or the commissioner may retain jurisdiction for a period of time 

necessary to implement an adjudication order or judgment and to pro­

vide for subsequent water appropriations.

Sec. 46.15.168. OTHER ACTIONS. (a) The state may timely inter­

vene as a party in a superior court action potentially involving a

determination of the validity, quantxty, use, reservation, or priority 

of water rights.

(b) The commissioner may accept a remand from a state or federal 

court of a water rights dispute and may administratively adjudicate 

the dispute under AS 46.15.165.

( c )  The  c o m m i s s i o n e r  may e n t e r  i n t o  a r b i t r a t i o n  t o  r e s o l v e  a  

w a t e r  r i g h t s  d i s p u t e .

(d) The commissioner may incorporate and apply as binding upon 

the parties to an administrative adjudication under AS 46.15.165 any 

court decree concerning the state hydrologic regime involved in the 

adjudication.

Sec. 46.15.169. FEDERAL RESERVED WATER RIGHTS. This chapter

does not represent a commitment by the state to a specific federal re­

served water right.

* Sec. 7. AS 46.15 is amended by adding new sections to read:

Sec. 46.15.255. ENFORCEMENT. (a) In addition to a penalty

imposed under AS 46.15.180 for violation of an order issued under this 

chapter, the commissioner may

(1) remove or abate unpermitted works of appropriation,

H C S  C S S B  1 5 0 ( R e s ) -8-



1 d i v e r s i o n ,  i m p o u n d m e n t ,  o r  w i t h d r a w a l ;

2 ( 2 )  i n s t a l l  c o r r e c t i v e  c o n t r o l s  o r  c o n t r o l  w o n c s ;  a n d

3 ( 3 )  s e e k  e n f o r c e m e n t  o f  t h e  o r d e r  by  f i l i n g  a n  a c t i o n  i n

4  t h e  s u p e r i o r  c o u r t .

5 ( b )  A p e r s o n  who v i o l a t e s  a n  o r d e r  i s s u e d  u n d e r  AS 4 6 . 1 5 . 1 8 0  i s

6 l i a b l e  f o r  a l l  c o s t s  o f  r e m o v a l , a b a t e m e n t  o r  i n s t a l l a t i o n  a n d  f o r

7 c o u r t  c o s t s  a n d  a t t o r n e y  f e e s  i n c u r r e d  b y  t h e  s t a t e  i n  s e e k i n g  en-

8 f o r c e m e n t  o f  t h e  o r d e r .

9 S e c .  4 6 . 1 5 . 2 5 6 .  DATA COLLECTION AUTHORITY. To c a r r y  o u t  t h e

10 p r o v i s i o n s  o f  t h i s  c h a p t e r ,  t h e  c o m m i s s i o n e r  may

11 ( 1 )  i n s p e c t  b o o k s ,  r e c o r d s ,  m e t e r s ,  g a u g e s ,  w e l l  l o g s ,

12 w o r k s  o f  a p p r o p r i a t i o n ,  d i v e r s i o n ,  i m p o u n d m e n t ,  w i t h d r a w a l ,  o r  c o n t r o l

13 and  o t h e r  r e l e v a n t  i n f o r m a t i o n  o r  p h y s i c a l  c o n d i t i o n ;

14 ( 2 )  e n t e r  p r i v a t e  p r o p e r t y  a t  a l l  r e a s o n a b l e  t i m e s  a f t e r

15 o b t a i n i n g  a  s e a r c h  w a r r a n t  f rom a  j u d i c i a l  o f f i c e r  i f  t h e  o w n e r  r e -

16 f u s e s  c o n s e n t  t o  e n t r y ;  and

17 ( 3 )  c o m p e l  t h e  p r o d u c t i o n  o f  r e l e v a n t  i n f o r m a t i o n  by a

18 s u b p o e n a  o r  s u b p o e n a  duce i .  t e cum s i g n e d  b y  t h e  c o m m i s s i o n e r  i f  t h e

19 c o m m i s s i o n e r  r e a s o n a b l y  b e l i e v e s  t h e  i n f o r m a t i o n  i s  n e c e s s a r y  t o  c a r r y

20 o u t  t h e  p u r p o s e s  o f  t h i s  c h a p t e r .

21  *  S e c .  8 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

22  1 0 . 0 7 0 ( c ) .
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In tro d u ced : 2/12/85
R e fe r re d :  Resources and J u d ic ia r y

BY THE RULES COMMITTEE BY 
IN THE SENATE REQUEST OF THE GOVERNOR

SENATE BILL NO. 150 

IN THE LEGISLATURE O f  THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE -  FIRST SESSION 

A BILL

F o r  a n  A c t  e n t i t l e d :  "An A c t  m a k in g  m i s c e l l a n e o u s  a m e n d m e n t s  t o  t h e  A l a s k a

W a t e r  Use A ct  (AS A6 - 1 5 ) ;  e s t a b l i s h i n g  p r o c e d u r e s  f o r  

a d m i n i s t r a t i v e  a n d  j u d i c i a l  a d j u d i c a t i o n  o f  w a t e r  

r i g h t s  u n d e r  t h a t  A c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1.  AS 4 6 . 1 5 . 0 4 0  i s  a m e n d e d  by  a d d i n g  a new  s u b s e c t i o n  t o

r e a d :

( a )  A r i g h t  t o  a p p r o p r i a t e  v a t e r  g r a n t e d  u n d e r  t h i s  c h a p t e r  may 

n o t  b e  c o n s t r u e d  a g a i n s t  t h e  s t a t e  a s  a g u a r a n t e e  o f  a p a r t i c u l a r  

w a t e r  l e v e l  o r  v o l u m e ,  e x c e p t  a s  p r o v i d e d  i n  AS 4 6 . 1 5 . 1 4 5 ,  a s  a g u a r ­

a n t e e  o f  a p a r t i c u l a r  a r t e s i a n  p r e s s u r e  o r  w a t e r  q u a l i t y ,  o r  a s  a

g u a r a n t e e  t h a t  w a t e r  may be  w i t h d r a w n  o r  d i v e r t e d  a t  a p a r t i c u l a r  

c o s t .

* S e c .  2 .  AS 4 6 . 1 5 . 0 6 5  i s  amended  b y  a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( f )  The  a d j u d i c a t i o n  p r o c e s s  f o r  a d e c l a r a t i o n  f i l e d  u n d e r  (a )  

o f  t h i s  s e c t i o n ,  w h i c h  i s  p e n d i n g  b e f o r e  t h e  c o m m i s s i o n e r  on  t h e  

e f f e c t i v e  d a t e  o f  t h i s  A c t ,  i s  t o  c o n t i n u e  u n d e r  t h e  p r o c e d u r e s  s e t  

o u t  i n  t h i s  s e c t i o n  u n t i l  t h e  c o m m i s s i o n e r  f i n a l l y  d e t e r m i n e s  w h e t h e r  

t h e  d e c l a r a n t  i s  e n t i t l e d  t o  a c e r t i f i c a t e .  I f  a c e r t i f i c a t e  i s  

i s s u e d  u n d e r  t h i s  s e c t i o n ,  t h e  c e r t i f i c a t e  h o l d e r  may b e  i n c l u d e d  a s  a 

p a r t i c i p a n t  i n  a n  a d j u d i c a t i o n  u n d e r  t h e  p r o c e d u r e s  s e t  o u t  i n  AS 4 6 . -  

1 5 . 1 6 5  o r  4 6 .  1 5 . 1 6 6 .

* S e c .  3 .  AS 4 6 . 1 5 . 1 4 0  i s  amended  t o  r e a d :
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S e c .  4 6 . 1 5 . 1 4 0 .  ABANDONMENT, FORFEITURE, AND REVERSION OF APPRO­

PRIATIONS.  ( a )  T h e  c o m m i s s i o n e r  may d e c l a r e  a n  a p p r o p r i a t i o n  t o  b e  

w h o l l y  o r  p a r t i a l l y  a b a n d o n e d  a n d  r e v o k e  t h e  c e r t i f i c a t e  o f  a p p r o p r i a ­

t i o n  i n  w h o l e  o r  i n  p a r t  i f  a n  a p p r o p r i a t o r ,  w i t h  i n t e n t i o n  t o  a b a n ­

d o n ,  d o e s  n o t  make  b e n e f i c i a l  u s e  o f  a l l  o r  a  p a r t  o f  t h e  [HI S]  a p p r o ­

p r i a t e d  w a t e r .  [AN APPROPRIATION SO FORFEITED AND ABANDONED REVERTS 

TO THE STATE AND THE WATER BECOMES UNAPPROPRIATED WATER.]

( b )  The  c o m m i s s i o n e r  may d e c l a r e  t h a t  a n  a p p r o p r i a t o r  h a s  [AN 

APPROPRIATION TO BE] w h o l l y  o r  p a r t i a l l y  f o r f e i t e d  a n  a p p r o p r i a t i o n ,  

a n d  s h a l l  r e v o k e  t h e  c e r t i f i c a t e  c f  a p p r o p r i a t i o n  i n  w h o l e  o r  i n  p a r t  

i f  t h e  [AN] a p p r o p r i a t o r  v o l u n t a r i l y  f a i l s  o r  n e g l e c t s ,  w i t h o u t  s u f f i ­

c i e n t  c a u s e ,  t o  m ake  u s e  o f  a l l  o r  a  p a r t  o f  t h e  [HIS]  a p p r o p r i a t e d

w a t e r  f o r  a  p e r i o d  o f  f i v e  s u c c e s s i v e  y e a r s .

( c )  F a i l u r e  t o  u s e  b e n e f i c i a l l y ,  f o r  f i v e  s u c c e s s i v e  y e a r s ,  a l l  

o r  p a r t  o f  t h e  w a t e r  g r a n t e d  i n  a  c e r t i f i c a t e  o f  a p p r o p r i a t i o n  r a i s e s  

a r e b u t t a b l e  p r e s u m p t i o n  t h a t  t h e  a p p r o p r i a t o r  h a s  a b a n d o n e d  o r  f o r ­

f e i t e d  t h e  r i g h t  t o  u s e  t h e  u n u s e d  q u a n t i t y  o f  w a t e r ,  a n d  s h i f t s  t o  

t h e  a p p r o p r i a t o r  t h e  b u r d e n  t o  p r o v e  o t h e r w i s e  t o  t h e  s a t i s f a c t i o n  o f  

t h e  c o m m i s s i o n e r .

/  ( d )  A s t a t e  a g e n c y  may h o t  a b a n d o n  o r  f o r f e i t  a  c e r t i f i c a t e  o f

i a p p r o p r i a t i o n  i n  w h o l e  o r  i n  p a r t  e x c e p t  a f t e r  p u b l i c  n o t i c e . /*

( e )  I f  t h e  c o m m i s s i o n e r  r e v o k e s  a  c e r t i f i c a t e  i n  w h o l e  o r  i n  

p a r t ,  t h a t  p o r t i o n  o f  t h e  c e r t i f i c a t e  c o v e r e d  b y  t h e  r e v o c a t i o n  r e ­

v e r t s  t o  t h e  s t a t e  a n d  t h e  w a t e r  b e c o m e s  u n a p p r o p r i a t e d  w a t e r .

S e c .  4 .  AS 4 6 . 1 5 . 1 4 5 ( f )  i s  a m e n d e d  t o  r e a d :

( f )  ^_At l e a s t  o n c e  e a c h  10 y e a r s  t h e  c o m m i s s i o n e r  s h a l l  r e v i e w

e a c h  R e s e r v a t i o n  u n d e r  t h i s  s e c t i o n  t o  d e t e r m i n e  w h e t h e r  t h e  p u r p o s e  

d e s c r i b e d  i n  ( a )  o f  t h i s  s e c t i o n  f o r  w h i c h  t h e  c e r t i f i c a t e  r e s e r v i n g  

w a t e r  w a s  i s s u e d  a n d  t h e  f i n d i n g s  d e s c r i b e d  i n  ( c )  o f  t h i s  s e c t i o n
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s t i l l  a p p l y  t o  t h e  r e s e r v a t i o n .  I f  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  

t h a  p u r p o s e ^  o r  p a r t  o r  a l l  o f  t h e  f i n d i n g s ^  n o  l o n g e r  a p p l y  t o  t h e  

r e s e r v a t i o n ,  t h e  c o m m i s s i o n e r  [HE] may r e v o k e  o r  m o d i f y  t h e  c e r t i f i ­

c a t e  r e s e r v i n g  t h e  w a t e r  a f t e r  n o t i c e ,  h e a r i n g  w h e n  a p p r o p r i a t e ,  a n d  a 

w r i t t e n  d e t e r m i n a t i o n  t h a t  t h e  r e v o c a t i o n  o r  m o d i f i c a t i o n  i s  i n  t h e  

b e s t  i n t e r e s t s  o f  t h e  s t a t e  [ IN  ACCORDANCE WITH AS 4 6 . 1 5 . 1 4 0 ( b ) ] .

* S e c .  5 .  AS 4 6 . 1 5  i s  am e n d e d  b y  a d d i n g  ne w  s e c t i o n s  t o  r e a d :

S e c .  4 6 . 1 5 . 1 6 5 .  ADMINISTRATIVE ADJUDICATIONS. ( a )  T h e  co m m is -
i.

s i o n e r  may ,  b y  o r d e r ,  i n i t i a t e  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  t o  

q u a n t i f y  a n d  d e t e r m i n e  t h e  p r i o r i t y  o f  a l l  w a t e r  r i g h t s  a n d  c l a i m s  i n
i

a d r a i n a g e  b a s i n ,  r i v e r  s y s t e m ,  g r o u n d  w a t e r  a q u i f e r  s y s t e m ,  o r  o t h e r  

i d e n t i f i a b l e  a n d  d i s t i n c t  h y d r o l o g i c  r e g i m e ,  i n c l u d i n g  a n y  h y d r o l o g i -  

c a l l y  i n t e r r e l a t e d  s u r f a c e  a n d  g r o u n d  w a t e r  s y s t e m s .

( b )  I n  t h e  o r d e r  i n i t i a t i n g  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  t h e  

c o m m i s s i o n e r  s h a l l  d e s c r i b e  t h e  a p p r o p r i a t e  g e o g r a p h i c  a n d  h y d r o l o g i c  

b o u n d a r i e s  o f  t h e  a d j u d i c a t i o n  a r e a .  D u r i n g  t h e  a d j u d i c a t i o n ,  t h e  

c o m m i s s i o n e r  may a d j u s t  t h e  b o u n d a r i e s  t o  i n s u r e  t h e  e f f i c i e n t  a d m i n ­

i s t r a t i o n  o f  w a t e r  a p p r o p r i a t i o n s  among u s e r s .

( c )  Upon i n i t i a t i o n  o f  t h e  a d j u d i c a t i o n ,  t h e  c o m m i s s i o n e r  s h a l l

( 1 )  s e r v e  t h e  o r d e r  on  e a c h  a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,

o r  p e r m i t t e e  l i s t e d  i n  t h e  d e p a r t m e n t ' s  r e c o r d s  w i t h i n  t h e  a d j u d i c a -
1

t i o n  a r e a ;

( 2 )  s e r v e  t h e  o r d e r  o n  a n y  a g e n c y  o f  t h e  f e d e r a l ,  s t a t e ,  o r  

l o c a l  g o v e r n m e n t  w i t h  m a n a g e m e n t  a u t h o r i t y  o v e r  l a n d  o r  w a t e r  w i t h i n  

t h e  a d j u d i c a t i o n  a r e a ;

( 3 )  s e r v e  t h e  o r d e r  on  a n y  p e r s o n  who owns  l a n d  w i t h i n  t h e  

a d j u d i c a t i o n  a r e a  i f  t h e  l a n d  i s  h e l d  i n  t r u s t  b y  t h e  U n i t e d  S t a t e s  o r  

i f  t h e  p a t e n t  o r  d e e d  t o  t h e  l a n d  c o n t a i n s  a  r e s t r i c t i o n  o n  a l i e n a t i o n
r

i m p o s e d  u n d e r  25 U . S . C .  s e c .  334  ( I n d i a n  G e n e r a l  A l l o t m e n t  A c t  o f

- 3 -



F e b r u a r y  8 ,  1 8 8 7 ,  24 S t a t .  3 8 9 ,  a s  a m e n d e d  a n d  s u p p l e m e n t e d ) ,  25

U . S . C .  s e c .  372  ( t h e  A l l o t m e n t  A c t  o f  J u n e  2 5 ,  19 10 ,  36 S t a t .  8 5 5 ) ,  o r  

43 U . S . C .  s e c s .  2 7 0 - 1 ,  2 7 0 - 2  ( t h e  A l l o t m e n t  A c t  o f  May 17,  1 9 0 6 ,  34 

S t a t .  1 9 7 ) ,  a n d  on  t h e  U n i t e d  S t a t e s  o n  b e h a l f  o f  a n y  s u c h  p e r s o n ;

( 4 )  s e r v e  t h e  o r d e r  on  t h e  U n i t e d  S t a t e s  a n d  t h e  a p p r o p r i ­

a t e  g o v e r n i n g  b o d y  o f  t h e  A n n e t t e  I s l a n d  R e s e r v e  e s t a b l i s h e d  b y  25 

U . S . C .  s e c .  495 ( t h e  A c t  o f  M a r c h  3 ,  18 9 1 ,  26 S t a t .  1101)  i f  t h e  l a n d  

o r  w a t e r  o f  t h e  r e s e r v e ,  o r  h y d r o l o g i c a l l y  i n t e r c o n n e c t e d  w a t e r ,  i s  

w i t h i n  t h e  a d j u d i c a t i o n  a r e a ;  a n d

( 5 )  p u b l i s h  t h e  o r d e r  o n c e  e a c h  w e e k  d u r i n g  f o u r  c o n s e c u ­

t i v e  w e e k s  i n  a  n e w s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  i n  t h e  a d j u d i c a t i o n  

a r e a .

(d)  S e r v i c e  o f  t h e  o r d e r  u n d e r  ( c ) ( 1 )  o f  t h i s  s e c t i o n  i s  s u f f i ­

c i e n t  i f  m a i l e d  b y  c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  t o  t h e  

l a s t  known a d d r e s s  t h a t  t h e  a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,  o r  

p e r m i t t e e  h a s  g i v e n  t o  t h e  d i v i s i o n  o f  t h e  d e p a r t m e n t  r e s p o n s i b l e  f o r  

a d m i n i s t r a t i o n  o f  w a t e r  r i g h t s .  A p e r s o n  s e r v e d  u n d e r  ( c ) ( 1 )  —  ( 4 )  

o f  t h i s  s e c t i o n  who f a i l s  t o  a p p e a r  i n  a  t i m e l y  m a n n e r  a n d  a s s e r t  a  

c l a i m  a s  p r e s c r i b e d  by  t h e  c o m m i s s i o n e r  i s  e s t o p p e d  f r o m  s u b s e q u e n t l y  

a s s e r t i n g  a n y  o b j e c t i o n  t o  t h e  a d j u d i c a t i o n  o f  t h a t  p e r s o n ' s  w a t e r  

r i g h t s  w i t h i n  t h e  a d j u d i c a t i o n  a r e a ,  u n l e s s  t h e  p e r s o n  i s  e n t i t l e d  t o  

a  f e d e r a l  r e s e r v e d  w a t e r  r i g h t  a n d  h a s  f a i l e d  t o  ’. o n s e n t  u n d e r  ( i )  o f  

t h i s  s e c t i o n .

( e )  I n  a n  a d j u d i c a t i o n  u n d e r  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n e r  may 

a p p o i n t  a n  i m p a r t i a l  q u a l i f i e d  p e r s o n  a s  a m a s t e r  t o  p r e s i d e  o v e r  t h e  

a d j u d i c a t i o n ;  t o  h o l d  h e a r i n g s ;  t o  t a k e  t e s t i m o n y ;  t o  c o l l e c t  e v i ­

d e n c e ;  t o  p r o p o s e  t o  t h e  c o m m i s s i o n e r  a n  o r d e r  a d j u d i c a t i n g  t h e  v a l i d ­

i t y  o f ,  q u a n t i f y i n g ,  a n d  d e t e r m i n i n g  t h e  p r i o r i t y  o f  a l l  w a t e r  r i g h t s ;  

a n d  t o  c a k e  o t h e r  a c t i o n  t h e  c o m m i s s i o n e r  d e c i d e s  i s  n e c e s s a r y .  The



( f )  Any d i v i s i o n  o f  t h e  d e p a r t m e n t ,  o r  o t h e r  d e p a r t m e n t s ,  may 

p r o v i d e  s u p p o r t  d u r i n g  t h e  a d j u d i c a t i o n ,  i n  t h e  f o r m  o f  d o c u m e n t a r y  

a n d  t e s t i m o n i a l  e v i d e n c e ;  r e s e a r c h ;  a n d  s c i e n t i f i c  a n a l y s i s .  I f  

f u n d i n g  p e r m i t s ,  t h e  c o m m i s s i o n e r  may o b t a i n  s i m i l a r  s u p p o r t  f r o m  

s o u r c e s  o u t s i d e  g o v e r n m e n t .  Any s t a t e  a g e n c y  may a s s e r t  a  w a t e r  r i g h t  

o n  b e h a l f  o f  t h e  s t a t e  i n  t h e  a d j u d i c a t i o n .

( g )  I n  m a n a g i n g  a n  a d j u d i c a t i o n ,  t h e  c o m m i s s i o n e r  may t a k e  s u c h  

a c t i o n  a s  i s  n e c e s s a r y  f o r  t h e  e f f i c i e n t  a n d  f a i r  a d m i n i s t r a t i o n  a n d  

u s e  o f  t h e  s t a t e ' s  w a t e r ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o

( 1 )  d e t e r m i n i n g  i n d i s p e n s a b l e ,  n e c e s s a r y ,  a n d  c o n v e n i e n t  

p a r t i e s  t o  t h e  a d j u d i c a t i o n ;

( 2 )  c l a s s i f y i n g  a p p l i c a n t s ,  c e r t i f i c a t e  h o l d e r s ,  p e r ­

m i t t e e s ,  a n d  c l a i m a n t s  i n  g r o u p s  t h a t  s h a r e  s i m i l a r  i n t e r e s t s ,  s u c h  a s  

b y  t h e  a m o u n t  o f  w a t e r  u s e d  o r  t h e  t y p e  o f  u s e ,  a n d  r e s t r i c t i n g  t h e i r  

a c t i v e  p a r t i c i p a t i o n  i n  t h e  a d j u d i c a t i o n  b y  a p p o i n t i n g  g r o u p  r e p r e s e n ­

t a t i v e s  f o r  t h e  p u r p o s e s  o f  r e c e i v i n g  n o t i c e s ,  e x a m i n i n g  w i t n e s s e s ,  

a n d  o t h e r  a d j u d i c a t o r y  f u n c t i o n s ;

( 3 )  e n t e r i n g  s u c h  i n t e r l o c u t o r y  o r d e r s  a s  may b e  a p p r o p r i ­

a t e  t o  d i s p o s e  o f  a l l  o r  p a r t  o f  t h e  i s s u e s  i n  t h e  a d j u d i c a t i o n ,  a n d  

d e s i g n a t i n g  t h e s e  o r d e r s  a s  f i n a l  o n e s  f o r  t h e  p u r p o s e s  o f  a n y  a p p e a l  

t o  s u p e r i o r  c o u r t  u n d e r  ( j )  o f  t h i s  s e c t i o n ;  a n d

( 4 )  a l l o c a t i n g  t o  a  p a r t i c i p a n t  a n y  e x t r a  c o s t s  t h a t  t h e  

s t a t e  h a s  i n c u r r e d  i n  c o n d u c t i n g  t h e  a d j u d i c a t i o n  b e c a u s e  t h e  p a r t i c i -  

p a i i t  h a s  i n  b a d  f a i t h  a s s e r t e d  a  c l a i m  t o  w a t e r  w h o l l y  w i t h o u t  m e r i t  

o r  h a s  u n r e a s o n a b l y  d e l a y e d  t h e  p r o c e e d i n g .

( h )  F o r  t h e  p u r p o s e s  o f  a s s e r t i n g  a  w a t e r  r i g h t  i n  a n  a d j u d i c a ­

t i o n ,  a  c e r t i f i c a t e  i s s u e d  u n d e r  t h i s  c h a p t e r  i s  p r i m a  f a c i e  e v i d e n c e  

o f  t h e  w a t e r  r i g h t  a n d  i t s  p r i o r i t y  d a t e .
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( i )  I f  t h e  c o m m i s s i o n e r  h a s  i n i t i a t e d  t h e  a d j u d i c a t i o n ,  a n d  t h e  

f e d e r a l  g o v e r n m e n t  o r  a  p r i v a t e  p e r s o n  who h a s  b e e n  s e r v e d  u n d e r

( c ) ( 2 )  — ( 4 )  o f  t h i s  s e c t i o n  a s s e r t s  a  f e d e r a l  r e s e r v e d  w a t e r  r i g h t  

b u t  f a i l s  t o  c o n s e n t  i n  w r i t i n g  t o  t h e  a d j u d i c a t i o n ,  t h e n  t h e  c o m m is ­

s i o n e r  s h a l l  e x c l u d e  t h e  f e d e r a l  g o v e r n m e n t  o r  t h a t  p e r s o n ,  r e s p e c ­

t i v e l y ,  a s  p a r t i c i p a n t s  i n  t h e  a d j u d i c a t i o n .  T h e  c o m m i s s i o n e r  may 

n e g o t i a t e  t h e  t e r m s  o f  t h e  w r i t t e n  c o n s e n t .

( j )  A p e r s o n  a d v e r s e l y  a f f e c t e d  b y  a  f i n a l  o r d e r  o f  t h e  co m m is ­

s i o n e r  a d j u d i c a t i n g  w a t e r  r i g h t s  u n d e r  t h i s  s e c t i o n  may a p p e a l  t o  t h e  

s u p e r i o r  c o u r t  w i t h i n  30 d a y s  a f t e r  t h e  d e c i s i o n  i s  m a i l e d  o r  d e ­

l i v e r e d  t o  t h e  p e r s o n .

(k )  The  c o m m i s s i o n e r  may a d o p t  r e g u l a t i o n s  s e t t i n g  o u t  p r o c e ­

d u r e s  f o r  a d m i n i s t r a t i v e  a d j u d i c a t i o n s  u n d e r  t h i s  s e c t i o n .

S e c .  4 6 . 1 5 . 1 6 6 .  JUDICIAL ADJUDICATIONS. ( a )  I n s t e a d  o f  i n i t i ­

a t i n g  a n  a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 . 1 6 5 ,  t h e  c o m m i s s i o n e r  may ,  w i t h  

t h e  c o n c u r r e n c e  o f  t h e  a t t o r n e y  g e n e r a l ,  f i l e  on  b e h a l f  o f  t h e  s t a t e  a  

c o m p l a i n t  i n  s u p e r i o r  c o u r t  t o  i n i t i a t e  a  j u d i c i a l  a d j u d i c a t i o n  c o n ­

s i s t e n t  w i t h  43 U . S . C .  s e c .  666 t o  q u a n t i f y  a n d  d e t e r m i n e  t h e  p r i o r i t y  

o f  a l l  w a t e r  r i g h t s  i n  a  d r a i n a g e  b a s i n ,  r i v e r  s y s t e m ,  g r o u n d  w a t e r  

a q u i f e r  s y s t e m ,  o r  o t h e r  i d e n t i f i a b l e  a n d  d i s t i n c t  h y d r o l o g i c  r e g i m e ,  

i n c l u d i n g  a n y  h y d r o l o g i c a l l y  i n t e r r e l a t e d  s u r f a c e  a n d  g r o u n d  w a t e r

s y s t e m s .  The  c o m m i s s i o n e r  may i n i t i a t e  a n  a d j u d i c a t i o n  u n d e r  t h i s

s e c t i o n  o n l y  i f  a f e d e r a l  r e s e r v e d  w a t e r  r i g h t  h a s  b e e n  o r  m i g h t  b e  

a s s e r t e d

( 1 )  b y  t h e  U n i t e d  S t a t e s  o r  a n y  o f  i t s  c o m p o n e n t  a g e n c i e s ;

( 2 )  b y  o r  on  b e h a l f  o f  a  p e r s o n  w h o s e  p a t e n t  o r  d e e d  t o

l a n d  c o n t a i n s  a  r e s t r i c t i o n  on  a l i e n a t i o n  i m p o s e d  b y  a  f e d e r a l  s t a t u t e  

c i t e d  i n  AS 4 6 . 1 5 . 1 6 5 ( c ) ( 3 )  o r  ( 4 ) ,  o r  w h o s e  l a n d  i s  h e l d  i n  t r u s t  by  

t h e  U n i t e d  S t a t e s .
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1 ( b )  V e n u e  i s  p r o p e r  i f  a  c o m p l a i n t  u n d e r  t h i s  s e c t i o n  i s  f i l e d

2 i n  a  j u d i c i a l  d i s t r i c t  i n  w h i c h  a l l  o r  a  p a r t  o f  t h e  h y d r o l o g i c  r e g i m e

3 i s  l o c a t e d .

4 ( c )  I n  a n  a c t i o n  b r o u g h t  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t h e  c o u r t

5 may i n i t i a l l y  a p p o i n t  a  d e s i g n e e  o f  t h e  c o m m i s s i o n e r  a s  a  m a s t e r  t o

6 h o l d  h e a r i n g s ,  t a k e  t e s t i m o n y ,  c o l l e c t  e v i d e n c e ,  a n d  make  r e c o m m e n d a ­

7 t i o n s  t o  t h e  c o u r t  r e g a r d i n g  t h e  s c o p e  a n d  c o n t e n t  o f  a p r o p o s e d

8 j u d i c i a l  d e c r e e  t h a t  w o u l d  f i n a l l y  a d j u d i c a t e  t h e  v a l i d i t y  o f  w a t e r

9 r i g h t s ,  q u a n t i f y  t h e m ,  a n d  d e t e r m i n e  p r i o r i t i e s  a; tong t h e  w a t e r  r i g h t

10 a p p r o p r i a t i o n s  i n  t h e  a d j u d i c a t i o n  a r e a .  Th e  m a s t e r  may b e  a n  e m p l o y ­

11 e e  o f  t h e  s t a t e .  I n  m a n a g i n g  t h e  a c t i o n ,  t h e  m a s t e r  ma y,  w i t h  t h e

12 c o u r t ' s  p e r m i s s i o n ,  t a k e  s u c h  a c t i o n  a s  t h e  c o m m i s s i o n e r  w o u l d  b e

13 a u t h o r i z e d  t o  t a k e  i n  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 . -

14 165.

15 ( d )  I n  a n  a d j u d i c a t i o n  u n d e r  t h i s  s e c t i o n ,  t h e  c o u r t  m;.y i n c o r ­

16 p o r a t e  i n  a n y  o r d e r  o r  j u d g m e n t  a n y  f i n a l  o r d e r s  o f  t h e  c o m m i s s i o n e r

17 p r e v i o u s l y  i s s u e d  u n d e r  AS 4 6 . 1 5 . 1 6 5 .

18 ( e )  P r o c e e d i n g s  u n d e r  t h i s  s e c t i o n  a r e  c o n d u c t e d  w i t h o u t  a  j u r y .

19 S e c .  4 6 . 1 5 . 1 6 7 .  EFFECT OF DECISION. A f i n a l  o r d e r  o f  t h e  com­

20 m i s s i o n e r  u n d e r  AS 4 6 . 1 5 . 1 6 5 ,  o r  a  f i n a l  j u d g m e n t  o f  a  c o u r t  u n d e r

21 AS 4 6 . 1 5 . 1 6 6 ,  i s  b i n d i n g  o n  a l l  p a r t i e s  t o  t h e  a d j u d i c a t i o n  a n d  o n  a l l

22 p e r s o n s  who s u b s e q u e n t l y  m ake  a n  a p p l i c a t i o n  f o r  a  w a t e r  r i g h t .  The

23 c o u r t  o r  t h e  c o m m i s s i o n e r  may r e t a i n  c o n t i n u i n g  j u r i s d i c t i o n  f o r  t h e

24 p e r i o d s  o f  t i m e  n e c e s s a r y  t o  i m p l e m e n t  a n y  a d j u d i c a t i o n  o r d e r  o r

25 j u d g m e n t  a n d  t o  p r o v i d e  f o r  a n y  s u b s e q u e n t  w a t e r  a p p r o p r i a t i o n s .

26 S e c .  4 6 . 1 5 . 1 6 8 .  OTHER ACTIONS. ( a )  The  s t a t e  may t i m e l y  i n t e r ­

27 v e n e  a s  a  p a r t y  i n  a  s u p e r i o r  c o u r t  a c t i o n  p o t e n t i a l l y  i n v o l v i n g  a

28 d e t e r m i n a t i o n  o f  t h e  v a l i d i t y ,  q u a n t i t y ,  u s e ,  r e s e r v a t i o n ,  o r  p r i o r i t y

29 o f  w a t e r  r i g h t s .
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( b )  The  c o m m i s s i o n e r  may a c c e p t  a  r e m a n d  f r o m  a  s t a t e  o r  f e d e r a l  

c o u r t  o f  a  w a t e r  r i g h t s  d i s p u t e ,  a n d  may a d m i n i s t r a t i v e l y  a d j u d i c a t e  

i t  u n d e r  AS 4 6 . 1 5 . 1 6 5 .

( c )  The  c o m m i s s i o n e r  may e n t e r  i n t o  a r b i t r a t i o n  w i t h  a  p r i v a t e

p e r s o n  o r  t h e  f e d e r a l  g o v e r n m e n t  t o  r e s o l v e  a  w a t e r  r i g h t s  i s s u e .

(d )  The  c o m m i s s i o n e r  may i n c o r p o r a t e  a n d  a p p l y  a s  b i n d i n g  u p o n

t h e  p a r t i e s  t o  a n  a d m i n i s t r a t i v e  a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 . 1 6 5  a n y  

f e d e r a l  c o u r t  d e c r e e  c o n c e r n i n g  t h e  s t a t e  h y d r o l o g i c  r e g i m e  i n v o l v e d  

i n  t h e  a d j u d i c a t i o n .

S e c .  4 6 . 1 5 . 1 6 9 .  FEDERAL RESERVED WATER RIGHTS. N o t h i n g  i n  

AS 4 6 .  15 i s  a n  a d m i s s i o n  b y  t h e  S t a t e  o f  A l a s k a  t h a t  a  f e d e r a l  r e ­

s e r v e d  w a t e r  r i g h t  e x i s t s  i n  t h e  s t a t e .

* S e c .  6 .  AS 4 6 . 1 5  i s  a m e n d e d  b y  a d d i n g  ne w s e c t i o n s  t o  r e a d :

S e c .  4 6 . 1 5 . 2 5 5 .  ENFORCEMENT, ( a )  I n  a d d i t i o n  t o  a  p e n a l t y  t h a t

may b e  i m p o s e d  u n d e r  AS 4 6 . 1 5 . 1 8 0  f o r  v i o l a t i o n  o f  a n  o r d e r  i s s u e d

u n d e r  AS 4 6 . 1 5 ,  t h e  d e p a r t m e n t  may

( 1 )  r e m o v e  o r  a b a t e  u n p e r m i t t e d  w o r k s  o f  a p p r o p r i a t i o n ,  

d i v e r s i o n ,  i m p o u n d m e n t ,  o r  w i t h d r a w a l ;

( 2 )  i n s t a l l  c o r r e c t i v e  c o n t r o l s  o r  c o n t r o l  w o r k s ;  a n d

( 3 )  s e e k  e n f o r c e m e n t  o f  t h e  o r d e r  b y  f i l i n g  a n  a c t i o n  i n

t h e  s u p e r i o r  c o u r t .

( b )  A p e r s o n  who v i o l a t e s  a n  o r d e r  i s s u e d  u n d e r  AS 4 6 . 1 5 . 1 8 0  i s

l i a b l e  f o r  a l l  c o s t s  o f  r e m o v a l ,  a b a t e m e n t  o r  i n s t a l l a t i o n ,  a n d  f o r  

a n y  r e l a t e d  c o u r t  c o s t s  a n d  a t t o r n e y  f e e s  i n c u r r e d  b y  t h e  s t a t e  i n  

s e e k i n g  e n f o r c e m e n t  o f  t h e  o r d e r .

S e c .  4 6 . 1 5 . 2 5 6 .  DATA COLLECTION AUTHORITY. To c a r r y  o u t  t h e  

p r o v i s i o n s  o f  t h i s  c h a p t e r ,  t h e  d e p a r t m e n t  may

( 1 )  i n s p e c t  b o o k s ;  r e c o r d s ;  m e t e r s ;  g a u g e s ;  w e l l  l o g s ;  

w o r k s  o f  a p p r o p r i a t i o n ,  d i v e r s i o n ,  i m p o u n d m e n t ,  w i t h d r a w a l ,  o r  
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1 c o n t r o l ;  a n d  a n y  o t h e r  r e l e v a n t  i n f o r m a t i o n  o r  p h y s i c a l  c o n d i t i o n ;

2 (2 )  e n t e r  p r i v a t e  p r o p e r t y  a t  a l l  r e a s o n a b l e  t i m e s ,  a f t e r

3 f i r s t  o b t a i n i n g  a  s e a r c h  w a r r a n t  f r o m  a n  a p p r o p r i a t e  j u d i c i a l  o f f i c e r

4 i f  t h e  o w n e r  r e f u s e s  c o n s e n t  t o  e n t r y ;  a n d

5 ( 3 )  c o m p e l  t h e  p r o d u c t i o n  o f  r e l e v a n t  i n f o r m a t i o n  b y  a n

6 a d m i n i s t r a t i v e  s u b p o e n a  s i g n e d  b y  t h e  c o m m i s s i o n e r  i f  t h e  c o m m i s s i o n e r

7 r e a s o n a b l y  b e l i e v e s  t h e  i n f o r m a t i o n  i s  n e c e s s a r y  t o  c a r r y  o u t  t h e

8 p u r p o s e s  o f  t h i s  c h a p t e r .

9 * S e c .  7 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

10 1 0 . 0 7 0 ( c ) .

11

12

13

14

15

16

17

18

19

20

21

22

2 3
•

2 4

25

2 6

2 7

2 8

2 9
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IN THE SENATE BY THE RESOURCES C O M M ITT EE

CS F O R  SENATE BILL NO. 150 (Resources)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: "An Act m a k i n g  misce l l a n e o u s  amendments to the A l a s k a

W a t e r  Use Act (AS 46.15); e s t ablishing p roced u r e s  for 

a d m i n i s t r a t i v e  and judicial a d j u d i c a t i o n  of w a t e r  

rights u nder that Act; and providing for an e f f e ctiv e 

d a t e ."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 46.15.040 is amended b y  adding a n e w  s u b s e c t i o n  to 

read:

(d) A  right to appro p r i a t e  w a t e r  g r a nted u nder this c h apter m a y  

not be c o n s true d against th -♦‘ate as a guarantee of a p a r t i c u l a r  

w a t e r  level or volume, except as p r o v i d e d  in AS 46.15.145, as a g u a r­

antee of a p a r t i c u l a r  a r t esia n p r e ssur e or w a t e r  quality, or as a 

gu a r a n t e e  that w a t e r  m a y  be w i t h d r a w n  or diverted at a p a r t i c u l a r  

c o s t .

*  Sec. 2. AS 46.15.065 is amended by adding a n e w  s ub section to read:

(f) The a d j u d i c a t i o n  process for a dec la r a t i o n  filed u n d e r  (a) 

of this section that is pending  before the c o m missioner on the e f f e c­

tive date of this A ct continues under the procedures  set out in this 

section until the c o mmission er finally determines w h e t h e r  the d e c l a r­

ant is e n t itle d to a certificate. If a certifi cate is issued und er 

this section, the cert ificate hold er m a y  be included as a p a r t i c i p a n t  

in an a d j u d i c a t i o n  under AS 46.15.165 or 46.15.166.

*  Sec. 3. AS 46.15.140 is a m ende d to read:

Sec. 46.15.140. A B A N D O N M E N T , FORFEITURE, AND R E V E R S I O N  OF
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APPROPRIATIONS. (a) The c o m m i s s i o n e r  m a y  declare an a p p r o p r i a t i o n  to 

be w h o l l y  or pa rtially a b a n d o n e d  and r evoke or amend the certificate 

of a p p r opriation as to the u nused q u a n t i t y  of w a t e r  if an a p p r o p r i­

ator, w i t h  intention to abandon, does not m a k e  b e n e f i c i a l  use of all 

or a part of the [HIS] a p p r o p r i a t e d  water. [AN A P P R O P R I A T I O N  SO 

FORFEITED A N D  A B A N D O N E D  REVERTS TO THE STATE A N D  T HE W A T E R  BECOMES 

U N A P PROPR IATED W A T E R . ]

(b) The commissione r m a y  declare that an approp r i a t o r  has [AN 

A P P R O P R I A T I O N  TO BE] w h o l l y  or p a r t i a l l y  forfeited an appropriation, 

and shall revoke the certificate of a p p r o p r i a t i o n  in w h o l e  or in part 

if the [AN] a p p ropriator v o l u n t a r i l y  fails or neglects, w i t h o u t  s u f f i­

cient cause, to m a k e  use of all or a part of the [HIS] appro p r i a t e d  

w ater for a p erio d of five successive years.

* Sec. 4. AS 46.15.140 is a m e n d e d  by addin g n e w  subsections to read:

(c) Failure to use b e n e f i c i a l l y  for five successive years all or 

part of the w a t e r  g r an ted in a certif i c a t e  of a p p r o p r i a t i o n  raises a 

rebuttable p r e s u m p t i o n  that the a p p r o p r i a t o r  has aba ndoned or f o r­

feited the right to use the u n u s e d  q u a ntity of w a t e r  and shifts to the 

appropriator the b u r d e n  to prove o t h e r w i s e  to the s a t isf action of the 

c o m m i s s i o n e r .

(d) If the commi s s i o n e r  revokes a certificate in w h o l e  or in 

part, that p o r t i o n  of the certif i c a t e  c o vered  by the r e v o c a t i o n  r e­

verts to the state and the w a t e r  becomes u n a p p r o p r i a t e d  water.

* Sec. 5. AS 46.15.145(f) is a m ended to read:

(f) At least once each 10 years the commissioner  shall r e v i e w

each reser v a t i o n  under this section to dete rmine w h e t h e r  the purpose

described in (a) of this section for w h i c h  the certificate re serving

w a t e r  was issued and the findings d e s c r i b e d  in (c) of this section

still apply to the reservation. If the com missioner determines that 
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the p u r p o s e ^  or part or all of the f i n d i n g s ^  no longer apply to the 

reservation, the c o m mission er [HE] m a y  r evoke or m odify  the c e r t i f i­

cate r e s e r v i n g  the w a t e r  after notice, h e a r i n g  when appropriate, and a 

w r i t t e n  d e t e r m i n a t i o n  that the r e v o c a t i o n  or m o d ification is in the 

best interests of the state [III A C C O R D A N C E  W I T H  AS 46.15.140(b)],

* Sec. 6. AS 46.15.145 is amended by a d ding a n e w  subsection to read:

(g) A  state ag ency m a y  not a b a n d o n  or forfeit an a p p r opriation 

in w h o l e  or in part except after p u blic notice.

*  Sec. 7. AS 46.15 is a m e n d e d  by adding n e w  sections to read:

Sec. 46.15.165. A D M I N I S T R A T I V E  ADJUDICATIONS. (a) The c o m m i s­

sioner may, by order, initiate an administrative a djudication to 

quanti fy and deter mine the p rior i t y  of all w a t e r  rights and claims in 

a drainag e basin, riv er system, g round w a t e r  aquifer system, or other 

identi f i a b l e  and distinct h y d r o l o g i c  regime, including any hydrologi- 

cally int r r e l a t e d  surface and g r o u n d  w a t e r  systems.

(b) In the order initiating an administrative adjudication, the 

commissioner shall describe the appropriate geographic and hydrologic 

boundaries of the adjudication area. During the adjudication, the 

commissioner may adjust the boundaries to ensure the efficient admin­

istration of water appropriations among users.

(c) Upon initiation of the adjudication, the commissioner shall

(1) serve the order on each applicant, certificate holder, 

or p e r m i t t e e  listed in the department's records w ithin the a d j u d i c a­

tion area;

(2) serve the order on any agency of the federal, state, or 

a local g o v e r n m e n t  w i t h  m a n a g e m e n t  authority over land or w a t e r  w i t h i n  

the a d j u d i c a t i o n  area;

(3) serve the order on any p e r s o n  who owns land w i t h i n  the

adjudication area if the land is held in trust by the United States or
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if the patent or deed to the land contains a restri c t i o n  on aliena t i o n  

imposed u n d e r  25 U.S.C. 334 (Indian G e neral A l l o t m e n t  Act of F e b rua ry 

8, 1887, 24 Stat. 389, as amended and supplemented), 25 U.S.C. 372

(the A l l o t m e n t  Act of June 25, 1910, 36 Stat. 855), or 43 U.S.C.

270-1, 270-2 (the A l l o t m e n t  Act of H a y  17, 1906, 34 Stat. 197), and on

the U n i t e d  States on b e h a l f  of any such person;

(4) serve the order on the U nited States and the a p p r o p r i­

ate g o v e r n i n g  body of the A n n e t t e  Island Reserve e s tablish ed b y  25

U.S.C. 495 (the Act  of M a r c h  3, 1891, 26 Stat. 1101) if the land or

water, incl uding h y d r o l o g i c a l l y  interc o n n e c t e d  V7ater, cf the A n n e t t e

Island R e serve is w i t h i n  the adjudi c a t i o n  area; and

(5) p u b l i s h  the order once each w e e k  during four c o n s e c u­

tive weeks in a n e w s p a p e r  of general c i r c u l a t i o n  in the a d j u d i c a t i o n  

area.

(d) Service of an order under (c) of this section does not 

constitute an a d m i ssion b y  the state that the person served w i t h  the 

order has a w a t e r  right.

(e) Service of the order under (c)(1) of this section is s u f f i­

cient if m a i l e d  by c e r t i f i e d  mail, r eturn  receipt requested, to the

last k n o w n  address that the applicant, c ertific ate holder, or p e r m i t­

tee has given to the division of the depart m e n t  responsible for a d m i n­

istration of w a t e r  rights. A  p erson  served u n d e r  (c)(1) - (4) of this 

section who fails to appear in a timely m a n n e r  and assert a c l a i m  as 

prescr i b e d  b y  the commi s s i o n e r  is es topped from su bsequently assertin g 

an o b j e c t i o n  to the a d j u d i c a t i o n  of that person's w a t e r  rights w i t h i n  

the a d j u d i c a t i o n  area, unless the person  is entitled to a federally 

re s er ved w a t e r  right and has failed to consent under (k) of this 

section.

(f) In an adjudi c a t i o n  under this section, the c o m missioner may
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appoint an impartial qualified person as a master to preside over the 

adjudication, to hold hearings, to take testimony, to collect evi­

dence, to propose to the commissioner an order adjudicating the valid­

ity of, quantifying, and determining the priority of all water rights, 

and to take other action the commissioner decides is necessary.

Employment by a federal, state or local governmental agency does not 

disqualify an individual from appointment as master under this sub­

section if the commissioner determines that the individual is other­

wise impartial and qualified to act as master.

(g) A state agency may assert a water right__on.. behalf of the 

state in the adjudication.

(h) A division of the department or another state agency may 

provide documentary and testimonial evidence, research, and scientific 

analysis during the adjudication. The commissioner may provide evi­

dence, research, or analysis from sources outside government.

(i) In conducting an adjudication, the commissioner may take

action necessary for the efficient and fair administra-ion and use of 

the state's water including

( 1 ) determining indispensable, necessary, and convenient 

parties to the adjudication;

(2 ) classifying applicants, certificate holders, permit­

tees, and claimants in groups that share similar interests, such as by 

the amount of water used or the type of use, and restricting their 

active participation in the adjudication by appointing group represen­

tatives for the purposes of receiving notices, examining witnesses, 

and other adjudicatory functions;

(3) entering interlocutory orders appropriate to a disposal

of all or part of the issues in the adjudication, and designating the

orders as final for the purposes of an appeal to the superior court

-5- CSSB l50(Res)
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under (1) of this section; and

(41 allocating to a p a r t i c i p a n t  the extra costs that the 

state has incurred in conduc t i n g  the a d j u d i c a t i o n  b e c a u s e  the p a r t i c i­

pant has in b a d  faith a s s e r t e d  a claim to w a t e r  w h o l l y  w i thou t merit 

or has u n r e a s o n a b l y  delayed the proceeding.

(j) For the purposes of a s s e r t i n g  a w a t e r  right in an a d j u d i c a­

tion, a ce rtif i c a t e  issued u n d e r  this chapter is p rima facie evidence 

of the w a t e r  right and its p r i o r i t y  date.

(k) If the c o m missioner has i n i t iate d the a d j u d i c a t i o n  and the 

federal g o v e r n m e n t  or a p r i v a t e  p e r s o n  who has been  served under

(c)(2) - (4) of this section asserts a federally r e s e r v e d  w a t e r  right 

but fails to consent in w r i t i n g  to the adjudication, then the c o m m i s­

sioner m a y  exclude the federal g o v e r n m e n t  or the person, respectively, 

as p a r t i c i p a n t s  in the adjudication. The commis s i o n e r  m a y  ne gotiate 

the terms of the w r i t t e n  consent.

(1) A  p e r s o n  adverse ly a f f e c t e d  b y  a final order of the c o m m i s­

sioner a d j u d i c a t i n g  w a t e r  rights u n d e r  this section m a y  appeal to the 

superior c ourt w i t h i n  30 days after the dec ision is m a i l e d  or d e­

livered to the person.

(m) The commissioner may adopt regulations setting out proce­

dures for administrative adjudications under this section.

Sec. 46.15.166. J U D I C I A L  ADJUDI CATIONS. (a) Instead of i n i t i­

ating an a d j u d i c a t i o n  under AS 46.15.165, the commis s i o n e r  may, if a 

federally r e s e r v e d  w a t e r  right has b e e n  or m i g h t  be asserted by an 

agency of the U nite d States on b ehalf  of a p e r s o n  w h o s e  patent or deed 

to land contains a r e s t r i c t i o n  on a l i e n a t i o n  imposed  by a federal 

statute cited in AS 46.15.165(c)(3) or (4) or w h o s e  land is held in 

trust by the United  States, w i t h  the c o ncurre nce of the attorney

general, file on behalf of the state a complaint in superior court to 

CSSB 15 0 ( Re s ) -6-
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initiate a judicial adj udication consistent w i t h  43 U.S.C. 666 to 

q u a ntify and determine the priority of all w a t e r  rights in a drainage 

basin, river system, ground water aquifer system, or other i d e n t i f i­

able and distinct hydrologic regime, including any h y d r o l o g i c a l l y  

i n t e r r e l a t e d  surface and ground water systems.

(b) Venue is proper in a complaint filed under (a) of this 

section if the complaint is filed in a judicial district in which all

or a part of the hydrologic regime is located.

(c) In a complaint brought under (a) of this section, the court 

m a y  appoint an impartial, qualified p e r s o n  a s a m a s t e r  to h o l d  h e a r­

ings , take testimony, collect evidence, and make r e c o m m e n d a t i o n s  to 

the court regarding the scope and content of a p r o p o s e d  j u d i c i a l  

decree that w o u l d  finally adjudicate the v a l i d i t y  of w a t e r  rights,

q u a n tify them, and determine priorities among the w a t e r  right a p p r o­

priations in the a djudication area. E mployment by a federal, state, 

or local governmen t agency does not disq ualify an in divi d u a l  from 

a ppoin t m e n t  as m a s t e r  under ..this subsection if the court determi nes 

that the individual is otherwise impartial and q u a l i f i e d  to act as 

master. The m a s t e r  may, w i t h  the court's permission, take a ction that 

the c o m m i s s i o n e r  w o u l d  be authorized to take in an a d m i n i s t r a t i v e

a d j u d i c a t i o n  under AS 46.15.165.

(d) In an adjudication under this section, the court m a y  i n c o r­

porate in an order or judgment final orders of the c o m m i s s i o n e r  p r e v i­

ously issued unde r AS 46. 15.165.

(e) Proceedings under this section shall be c o n d u c t e d  w i t h o u t  a

jury.

Sec. 46.15.167. EFFECT OF DECISION. The final order of the c o m­

mi s s i o n e r  u nder AS 46.15.165 and the final j u d g m e n t  of a court under

AS 46.15.166 are binding on each party to the a d j u d i c a t i o n  and on each

-7- CSSB !50(Res)
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person who s u b s e q u e n t l y  makes an ap pli c a t i o n  for a w a t e r  right. The 

court or the c o m m i s s i o n e r  m a y  retain j u r i s d i c t i o n  for a period of time 

ne c e s s a r y  to implement an adjud i c a t i o n  order or judgment and to p r o­

vide for s ubsequent w a t e r  appropriations.

Sec. 46.15.168. O T H E R  ACTIONS. (a) The state m a y  timely i n t e r­

vene as a party in a superior court action p otentia lly involving a 

d e t e r m i n a t i o n  of the validity, quantity, use, reservation, or priority 

of w a t e r  rights.

(b) The c o m m i s s i o n e r  m a y  accept a r eman d from a state or federal 

court of a w a t e r  rights dispute and m a y  a d mini stratively adjudi cate 

the dispute u n d e r  AS 46.15.165.

(c) The c o m m i s s i o n e r  m a y  enter into arbitration to resolve a 

w a t e r  rights dispute.

(d) The c o m m i s s i o n e r  m a y  incorporate and apply as binding upon 

the parties to an a d m i n i s t r a t i v e  a d j u d i c a t i o n  under AS 46.15.165 any 

court decree c oncerning the state h y d r o l o g i c  regime involved in the 

adjudication.

Sec. 46.15.169. F E D E R A L  RESE RVED W A T E R  RIGHTS. This chapter 

does not represent a com m i t m e n t  by. the state to a specific federal r e­

served w a t e r  right.

* Sec. 8. AS 46.15 is a m e n d e d  b y  adding n e w  sections to read:

Sec. 46.15.255. ENFORCEMENT. (a) In a ddition to a pena lty 

imposed under  AS 46.15.180 for v i o l a t i o n  of an order issued under this 

chapter, the co mmi s s i o n e r  m a y

(1) remove or abate u n p e r m i t t e d  works of appropriation, 

diversion, impoundment, or withdrawal;

(2) install corrective controls or control works; and

(3) seek enforc e m e n t  of the order by filing an action in

the superior court.

CSSB 1 5 0 ( R e s ) -8-
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(b) A  p e r s o n  who v i o lates an order issued under AS 46.15.180 is 

liable for all costs of removal, aba tement cr installation and for 

court costs and attor n e y  fees incurred  by the state in seeking e n­

forcement of the order.

Sec. 46.15.256. D A T A  COLLEC T I O N  AUTHORITY. To carry out the 

provisio ns of this chapter, the commis s i o n e r  may

(1) inspect books, records, meters, gauges, well logs,

works of appropriation, diversion, impoundment, withdrawal, or control 

and other relevant i n f o r m a t i o n  or physical condition;

(2) enter p r i v a t e  p r o p e r t y  at all reasonable times ifter

obtaining a search w a r r a n t  fr om a judic i a l  officer if the owner r e­

fuses consent to entry; and

(3) compel the p r o d u c t i o n  of relevant information by a

subpoena or subpoena duces tecum  signed by the commissioner if the 

c o mmission er reaso n a b l y  belie ves the information  is necessary to carry 

out the purposes  of this chapter.

* Sec. 9. This Act takes effec i m mediatel y in accordance w i t h  AS 01.- 

1 0 . 0 7 0 ( c ) .
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B r a d l e y
1-27-86

W O R K  D R A F T

O r i g i n a l  s p o n s o r :  R u le s /G o v e r n o r

IN THE SENATE BY THE RESOURCES COMMITTEE

CS FOR SENATE BILL NO. 150 ( R e s o u r c e s )

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

F o r  an Act  e n t i t l e d :  "An A c t  making  m i s c e l l a n e o u s  amendments t o  t h e  A la sk a

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 4 6 .1 5 . 0 4 0  i s  amended by a d d in g  a new s u b s e c t i o n  t o  

r e a d :

o r  o f  a c e r t i f i c a t e  u n d e r  AS 4 6 .1 5 . 0 6 5  o r  4 6 . 1 5 .1 2 0  does  n o t  r e p r e s e n t  

a g u a r a n t e e  by t h e  s t a t e  t o  t h e  p e r m i t t e e  o r  c e r t i f i c a t e  h o l d e r  t h a t  

w a t e r  w i l l  be  a v a i l a b l e  f o r  a p p r o p r i a t i o n  a t  a c e r t a i n  volume,  

q u a l i t y ,  a r t e s i a n  p r e s s u r e ,  o r  c o s t .  T h i s  s u b s e c t i o n  does n o t ,  

however ,  a l t e r  t h e  r i g h t  a p e r m i t t e e  o r  c e r t i f i c a t e  h o l d e r  may have 

a g a i n s t  a l a t e r  a p p r o p r i a t o r ,  i n c l u d i n g  a gove rnm en t  a g e n c y .

* Sec .  2.  AS 4 6 .1 5 .0 6 5  i s  amended by a d d in g  a new s u b s e c t i o n  t o  r e a d :

( f )  The a d j u d i c a t i o n  p r o c e s s  f o r  a d e c l a r a t i o n  f i l e d  u n d e r  (a)  

o f  t h i s  s e c t i o n  t h a t  i s  p e n d in g  b e f o r e  t h e  c o m m is s io n e r  on t h e  e f f e c ­

t i v e  d a t e  o f  t h i s  Act  c o n t i n u e s  u n d e r  t h e  p r o c e d u r e s  s e t  o u t  i n  t h i s  

s e c t i o n  u n t i l  t h e  c o m m is s io n e r  f i n a l l y  d e t e r m i n e s  w h e t h e r  t h e  d e c l a r ­

a n t  i s  e n t i t l e d  t o  a c e r t i f i c a t e .  I f  a c e r t i f i c a t e  i s  i s s u e d  under  

t h i s  s e c t i o n ,  t h e  c e r t i f i c a t e  h o l d e r  may be i n c l u d e d  as  a p a r t i c i p a n t  

i n  an a d j u d i c a t i o n  u n d e r  AS 4 6 . 1 5 .1 6 5  o r  4 6 . 1 5 . 1 6 6 .

* Sec.  3. AS 4 6 .1 5 .1 4 0  i s  amended t o  r e a d :

W ater  Use A c t  (AS 4 6 . 1 5 ) ;  e s t a b l i s h i n g  p r o c e d u r e s  f o r  

a d m i n i s t r a t i v e  and j u d i c i a l  a d j u d i c a t i o n  o f  w a t e r  

r i g h t s  u n d e r  t h a t  A c t ;  and p r o v i d i n g  f o r  an e f f e c t i v e  

d a t e . "

c o m m i s s i o n e r ^  i s s u a n c e  o f  a p e r m i t  u n d e r  AS 4 6 .1 5 .0 8 0

-1- C S S B  1 5 0 ( R e s )
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Sec. 46.15.140. ABANDONMENT, FORFEITURE, AND R E V E R S I O N  OF A P P R O­

PRIATIONS. (a) The c o m miss ioner m a y  declare an a p p r o p r i a t i o n  to be 

w h o l l y  or partially abandoned and revoke or amend the certificate of 

approp r i a t i o n  as to the u nused q u a ntit y of water if an appropriator, 

w i t h  intention to abandon, does not m a k e  b e neficial u s e  of all or a 

part of the [HIS] a p propriated water. [AN A P P R O P R I A T I O N  SO FORFEITED 

AND A B A N D O N E D  REVERTS TO THE STATE AND THE W A T E R  BECOMES 

U N A P P R O P R I A T E D  WATER.]

(b) The commissioner may declare that an a p p r o p r i a t o r  has [AN 

A P P R O P R I A T I O N  TO BE] w h o l l y  or p a r t i a l l y  forfeited an appropriation, 

and shall revoke the certif icate of a pprop r i a t i o n  in w h o l e  or in part 

if the [AN] ap propriator v o l u n t a r i l y  fails or neglects, w i thout s u f f i­

cient cause, to make use of all or a part of the [HIS] appropriated 

wa t e r  for a period of five successive years.

* Sec. 4. AS 46.15.140 is amended by adding n e w  s u bsections to read:

(c) Failure to use b e n e f i c i a l l y  for five s uccessive  years all or

'^l./part of the water granted in a certif i c a t e  of a p p r o p r i a t i o n  raises a

---
^ ^ ^ r e b u t t a b l e  presumption'Jthat the app rop r i a t o r  has a b a n d o n e d  or f o r­

feited the right to use the u n u s e d  q u a n t i t y  of w a t e r  and shifts to the 

approp r i a t o r  the b urden to prove o t h e rwis e to the satisf a c t i o n  of the 

commissioner.

(d) A state a g ency or a m u n i c i p a l i t y  may not a b a n d o n  or forfeit 

an ap prop r i a t i o n  in w h o l e  or in part except after p u b l i c  notice.

(e) If the commis s i o n e r  revokes a certificate in whole or in 

part, the portion of the certific ate c o vered by the r e v o c a t i o n  reverts 

to the state and the w a t e r  becomes u n a p p r o p r i a t e d  water.

* Sec. 5. AS 46.15.145(f) is amended to read:

(f) At least once each 10 years the c o m m i s s i o n e r  shall review 

each r eser vation under this section to determine w h e t h e r  the purpose

C S S B  1 5 0 ( R e s ) - 2 -
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described in (a) of this section for which the certificate reserving
i

water was issued and the findings described in (c) of this section 

still apply to the reservation. If the commissioner determines that 

the purpose^ or part or all of the findings^ no longer apply to the 

reservation, the commissioner [HE] may revoke or modify the certifi­

cate reserving the water after notice, hearing when appropriate, and a 

written determination that the revocation or modification is in the

b e s t  i n t e r e s t s  o f  t h e  s t a t e  [IN ACCORDANCE WITH AS 4 6 . 1 5 . 1 4 0 ( b ) ] .

* Sec .  6 .  AS 4 6 .1 5  i s  amended by a d d in g  new s e c t i o n s  t o  r e a d :

Sec .  4 6 . 1 5 . 1 6 5 .  ADMINISTRATIVE ADJUDICATIONS. ( a )  The commis­

s i o n e r  may, by o r d e r ,  i n i t i a t e  an  a d m i n i s t r a t i v e  a d j u d i c a t i o n  t o  

q u a n t i f y  and d e t e r m i n e  t h e  p r i o r i t y  o f  a l l  w a t e r  r i g h t s  and c la im s  i n  

a d r a i n a g e  b a s i n ,  r i v e r  s y s te m ,  g ro u n d  w a t e r  a q u i f e r  s y s te m ,  o r  o t h e r  

i d e n t i f i a b l e  and d i s t i n c t  h y d r o l o g i c  r e g im e ,  i n c l u d i n g  any h y d r o l o g i -  

c a l l y  i n t e r r e l a t e d  s u r f a c e  and g round  w a t e r  s y s te m s .

(b) In the order initiating an administrative adjudication, the 

commissioner shall describe the appropriate geographic and hvdrologic 

boundaries of the adjudication area. During the adjudication, the 

commissioner may adjust the boundaries to ensure the efficient admin­

istration of water appropriations among users.

( c )  Upon i n i t i a t i o n  o f  t h e  a d j u d i c a t i o n ,  t h e  c o m m iss io n e r  s h a l l

(1) s e r v e  t h e  o r d e r  on e a c h  a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,  

o r  p e r m i t t e e  l i s t e d  i n  t h e  d e p a r t m e n t ' s  r e c o r d s  w i t h i n  t h e  a d j u d i c a ­

t i o n  a r e a ;

(2) serve the order on any agency of the federal, state, or 

a local government with management authority over land or water within 

the adjudication area;

serve the order on any person who owns or claims land 

within the adjudication area if the land is held in trust by the

-3- CSSB 1 5 0 (Res)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

U n i t e d  States for the p e r s o n  or if the patent, deed, or certificate to 

the land from the U n i t e d  States was i s s u e d  under 25 U.S.C. 334 (Indian 

G e n e r a l  A l l o tm ent A c t  of February 8, 1887, 24 Stat. 389, as amended

and supplemented), 25 U.S.C. 372 (the A l l o t m e n t  Act of June 25, 1910, 

36 Stat. 855), 43 U.S.C. 270-1, 270-2 (the A l l o t m e n t  A c t  of M a y  17, 

1906, 34 Stat. 197), any other a l l o t m e n t  act, or the A l a s k a  Native 

T o w n s i t e  A c t  of M a y  25, 1926, 44 Stat. 629, and serve the order on the 

U n i t e d  States on b e h a l f  of the person;

(4) serve the order on the U n i t e d  States and the a p p ropri­

ate g o v e r n i n g  b ody of the Annette I s l a n d  Reserve e s t a b l i s h e d  by 25 

U.S.C. 495 (the A c t  of M a r c h  3, 1891 , 26 Stat. 1101) if the land or 

water, including h y d r o l o g i c a l l y  i n t e r c o n n e c t e d  water, of the Annette 

I sland Reserve is w i t h i n  the adjudi c a t i o n  area;

(5) serve the order on any other person claim i n g  a federal 

r e s e r v e d  w a t e r  right;

(6)j serve the regional c o r p o r a t i o n  and v i l l a g e  corporation 

e s t a b l i s h e d  u n d e r  43 U.S.C. 1601-1628 (Alaska Na tive Claims Settlement 

Act) that has a p e n d i n g  land s e l e c t i o n  or has a c q u i r e d  ownership to 

land u n d e r  that act that is located w i t h i n  the a d j u d i c a t i o n  area; and

(7)J serve the order on e a c h  m i n i n g  claimant of record w i t h

the U n i t e d  States and the stateAas of the dat/e of the order initiating 

the a d m i n i s t r a t i v e  a d j u d i c a t i o n £| f a ilure of jt-he co mmis s i o n e r  to notify^ 

a m i n i n g  claimant u n d e r  this sub's ection.-'-'does not--•'prevent the 

c o m m i s s i o n e r  ■ -from adjudicating the rights of parties in the

— I
adjudication. I

(d) Service of an order u n d e r  (c) of this section does not 

const i t u t e  an a d m i s s i o n  by the statP that the p e r s o n  served with the 

o r d e r  has a w a t e r  right.

(e) Service of the order u n d e r  (c)(1) of this section is 

CSSB 1 5 0 ( R e s ) -4-
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sufficie nt if m a i l e d  b y  c e r t i f i e d  mail, return r e ceipt  requested, to 

the last k n o w n  address that the applicant, certificate holder, permit- 

tee, or claimant has given to the division of the department 

respon s i b l e  for a d m i n i s t r a t i o n  of w a t e r  rights. A  p erso n served under

(c)(1) - (7) of this s e c t i o n  w h o  fails to appear in a timely manner 

and assert a cla im as p r e s c r i b e d  b y  the c o mmi ssioner is es topped from 

subseq u e n t l y  a s s e r t i n g  an o b j e c t i o n  to the a d j u d i c a t i o n  of that 

person's w a t e r  rights writhin the a d j u d i c a t i o n  area, unless the person 

is e n t i t l e d  to a federal r e s e r v e d  w a t e r  right and has failed to 

consent u n d e r  (k) of this section.

(f) In an a d j u d i c a t i o n  under this section, the commissioner may 

appoint an impartial q u a l i f i e d  p e r s o n  as a m a s t e r  to preside over the 

adjudication, to hold hearings, to take testimony, to collect e v i­

dence, to propose to the c o m m i s s i o n e r  an order a d j udica ting the v a l i d­

ity of, quantifying, and d e t e r m i n i n g  the p r i ority of all w a t e r  rights, 

and to take other a ction the c o m m i s s i o n e r  decides is necessary.

^Employment by a federal, state or local governmental  agency does not 

d i s q u a l i f y  an i nd ividual f r o m  a p p o i n t m e n t  as m a s t e r  under this s u b­

section if the c o m m i s s i o n e r  determ ines that the individual is other-

(g) A state a g e n c y  m a y  a s sert a w a t e r  right on b eha lf of the 

state in the adjudication.

(h) A d i v i s i o n  of the d e p a r t m e n t  or another state agency may 

provide d o c u m e n t a r y  and tes timonial evidence, research, and scientific 

analysis d uring the adjudication. The c o m missi oner m a y  provide e v i­

dence, research, or analysis from source s outside government.

(i) In c o n d u c t i n g  an adjudication,  the commissioner  m a y  take 

action n e c e s s a r y  for the eff icient and fair administr ation and use of 

the state's w a t e r  includi ng

- 5 -  C S S B  1 5 0 ( R e s )
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(1) determ i n i n g  indispensable, necessary, and convenient 

parties  to the adjudication;

(2) c l assifying applicants, certif i c a t e  holders, p e r m i t­

tees, and claimants in groups that share similar interests, such as by 

the amount of w a t e r  u s e d  or the type of use, and restri c t i n g  their 

a ctiv e p a r t i c i p a t i o n  in the adju dication by a p p o i n t i n g  group r e p r e s e n­

tatives for the purpose s of receiving notices, e x a m i n i n g  witnesses, 

and other adju d i c a t o r y  functions;

(3) entering i n t e rlocutory orders a p p r o p r i a t e  to a disposal

of all or part of the issues in the adjudication, and d esigna ting the

orders as final for the purposes of an appeal to the superior court 

un d e r  (1) of this section; and

(4) alloca t i n g  to a p a rti cipant the e x t r a  costs that the 

state has incurred in conducting the a d judica tion b e c a u s e  the p a r t i c i­

pant has in b a d  faith asserted  a claim to water w h o l l y  without merit 

or has u n r e a s o n a b l y  d e layed the proceeding.

(j) For the purposes of asserting a water rig ht in an a d j u d i c a­

tion, a c e rtificate issued und er this chapter is prima facie evidence 

of the w a t e r  right and its pr iority date.

(k) If the c o m m i s s i o n e r  has initiated the a d j u d i c a t i o n  and the 

federal govern m e n t  or a private person who has b e e n  served under

(c)(2) - (4) of this section asserts a federal r e s e r v e d  w a t e r  right

but fails to consent in w r i t i n g  to the adjudication, then the c o m m i s­

sioner m a y  exclude the federal government or the person, respectively, 

as participant s in the adjudication. The c o m m i s s i j n e r  m a y  negotiate 

the terms of the w r i t t e n  consent.

(1) A p erson a d v e r s e l y  affected by a final o r d e r  of the c o m m i s­

sioner adjudi c a t i n g  w a t e r  rights under this s e c tion m a y  appeal to the 

s uperior court w i t h i n  30 days after the d e c i s i o n  is ma iled or 

CSSB 1 5 0 ( R e s ) -6-
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d e l i v e r e d  to the person.

(m) The commissioner m a y  adopt regulations  setting out p r o c e­

dures for administrati ve adju di c a t i o n s  u n d e r  this section.

Sec. 46.15.166. J U D I C I A L  A D J U DICATIONS. (a) Inste ad of i n i t i­

ating an adjudication u nder AS 46.15.165, the c o m m i s s i o n e r  may, with 

the concurrence of the a t t o r n e y  general, if a federal r e s e r v e d  water 

right has b e e n  or might be a s s e r t e d  by an agency of the United States 

on its own b ehalf  or on b e h a l f  of a p e rson  de scribed in AS 46.15.- 

165(c)(3) - (6), file on b e h a l f  of the state a complaint in superior 

court to initiate a judicial  a d j u d i c a t i o n  co nsistent w i t h  43 U.S.C. 

666 to quant ify and determine the p r i o r i t y  of all w a t e r  rights in a 

drainage basin, river system, g r o u n d  w a t e r  a q u ifer  system, or other 

identif iable and distinct h y d r o l c g i c  regime, including any hydrologi- 

c ally interrelated surface and g round w a t e r  systems.

(b) Venue is proper in a c o m p la int filed u nder  (a) of this

section  if the complaint is filed in a judic ial district in w h i c h  all

or a part of the hydrolog ic regime is located.

(c) In a complaint b r ought u n der (a) of this section, the court 

m a y  appoint an impartial, q u a l i f i e d  p e r s o n  as a m a s t e r  to h o l d  h e a r­

ings, take testimony, collect evidence, and make r e c o m m e n d a t i o n s  to 

the court regarding the scope and content of a p r o p o s e d  judicial 

decree that w o u l d  finally ad judi c a t e  the v a l i d i t y  of w a t e r  rights, 

q u a n t i f y  them, and determine p r i o r i t i e s  among the w a t e r  right a p p r o­

priations in the a d j udicatio n area. Employ m e n t  by a federal, state, 

or local governmen t agency does not d i s q u a l i f y  an individual from

a ppointment  as ma ster under this subsec t i o n  if the court determines 

that the individual is oth erwise impartial and quali fied to act as

master. The m a s t e r  may, with the court's permission, take action that 

the commission er would be a u t h o r i z e d  to take in an administrative

- 7 -  C S S B  1 5 0 ( R e s )
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a d j u d i c a t i o n  u n d e r  AS 46.15.165.

(d) In an a d j u d i c a t i o n  u n d e r  this section, the court n a y  i n c o r­

porate in an order or judgment final orders of the c o m m i s s i o n e r  p r e v i­

ously issued u n d e r  AS 46.15.165.

(e) Procee d i n g s  under this s e c t i o n  shall be c o n d u c t e d  w i t h o u 1-. a

jury.

Sec. 46.15.167. EFFECT OF DECISION. The final order of the c o m­

mis s i o n e r  u n d e r  AS 46.15.165 and the final j u d gm ent of a court under 

AS 46.15.166 are b i n d i n g  on each p a r t y  to the a d j u d i c a t i o n  and on each 

p erso n who s u b s e q u e n t l y  makes an a p p l i c a t i o n  for a w a t e r  right. The 

court or the c o m m i s s i o n e r  may r e t a i n  j u r i s d i c t i o n  for a p e r i o d  of time 

n e c e s s a r y  to imp lement an a d j u d i c a t i o n  order or j u d g m e n t  and to p r o­

vide for subsequent w a t e r  appropriations.

Sec. 46.15.168. OTHER ACTIONS. (a) The state may timely i n t e r­

vene as a p a r t y  in a superior court action p o t e n t i a l l y  invol v i n g  a 

d e t e r m i n a t i o n  of the validity, quantity, use, reservation, or p r i o r i t y  

of w a t e r  rights.

(b) The c o m m i s s i o n e r  m a y  accept a remand from  a state or federal 

court of a w a t e r  rights dispute and m a y  a d m i n i s t r a t i v e l y  adjudicate 

the dispute un der AS 46.15.165.

(c) The commis s i o n e r  m a y  e nter into arb it r a t i o n  to r e s ol ve a 

w a t e r  rights dispute.

(d) The com mis s i o n e r  m a y  i n c o r p o r a t e  and apply as b i n d i n g  upon 

the parties to an a d m i nistr ative a d j u d i c a t i o n  u n d e r  AS 46.15.165 any 

court decree c oncerning  the state h y d r o l o g i c  regime involved in the 

a d j u d i c a t i o n .

Sec. 46.15.169. FEDERAL R E S E R V E D  W A T E R  RIGHTS. This chapter 

does not re present a commitment b y  the state to a specific federal r e­

served w a t e r  right.

C S S B  1 5 0 ( R e s ) - 8 -
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1 * Sec. 7. AS 46.15 is a m e n d e d  by adding n e w  sections to read:

2 I Sec. 46.15.255. ENFORCEMENT. (a) In a d d i t i o n  to a penalty

imposed un der AS 46.15.180 for v i o l a t i o n  of an order issued under  this 

chapter, the c o m missio ner m a y

(1) remo/e or abate unperm i t t e d  works of appropriation,

diversion, impoundment, or withdrawal;

(2) install co rrec t i v e  controls or control works; and

(3) seek enforc ement of the order by f iling an action in

the supe rior court.

(b) A p erso n w ho v i o l a t e s  an order issued u n d e r  AS 4 6.15.180 is 

liable for all costs of removal, abatement or i n s t a l l a t i o n  and for

court costs and attor n e y  fees incurred by the state in seeking  e n­

forcement of the order.

Sec. 46.15.256. DATA C O L L E C T I O N  AUTHORITY. To c a r r y  out the 

provi s i o n s  of this chapter, the commis sioner may

(1) inspect books, records, meters, gauges, w e l l  logs, 

w orks of appropriation, diversion, impoundment, w ithdrawal , or control 

and o th er relevant inf orm a t i o n  or physical condition;

(2) enter p r i v a t e  p r o p e r t y  at all r e a s o n a b l e  times after

o b t a i n i n g  a search w a r r a n t  from a judicial officer if the o wner r e­

fuses consent to entry; and

(3) compel the p r o d u c t i o n  of relevant i n f o r m a t i o n  by a

subpoena or subpoena duces tecum signed by the c o m m i s s i o n e r  if the 

c o m m i s s i o n e r  reason a b l y  believes the information is n e c e s s a r y  to carry 

out the purposes of this chapter.

* Sec. 8. This Act takes effect i mmediate ly in accordance w i t h  AS 01.- 

1 0 . 0 7 0 ( c ) .
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Original sponsor: Rules/Governor

IN THE SENATE BY THE RESOURCES COMMI T T E E  I
!

CS F O R  SENATE BILL NO. 150 (Resources)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND SESSION

A  BILL

For an A c t  entitled: "An A c t  m a k i n g  m i s c e l l a n e o u s  amendments to the A l a s k a

W a t e r  Us e A c t  (AS 46.15) ; establishing p r o c e d u r e s  for 

a d m i n i s t r a t i v e  and judici al a d j u d i c a t i o n  of w a t e r  

rights under that Act; and provi d i n g  for an e f f e ctive 

date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c tion 1. AS 46.15.040 is a m e n d e d  by adding a n e w  s u b s e c t i o n  to 

read:

(d) The c ommissioner 's i s s uance of a permit u n d e r  A S  46.15.080 

or of a c ertif icate u n d e r  A S  46.15.065 or 46.15.120 does n o t  r e p r e s e n t  

a guarante e b y  the state to the p e r m i t t e e  or certificate h o l d e r  that 

w a t e r  w i l l  be av ailable for a p p r o p r i a t i o n  at a certain volume, q u a l i­

ty, a r t e s i a n  pressure, or cost. This subsection does not, however, 

alter the right a p e r m i t t e e  or c e r t i f i c a t e  h old er m a y  h a v e  a g a i n s t  a 

later appropriator, i ncluding a g o v e r n m e n t  agency.

* Sec. 2. AS 46.J5.065 is a m e nded b y  a ddi ng a n e w  sub section to read:

(f) The a d j u d i c a t i o n  p r o cess for a d eclaration filed u n d e r  (a) 

of this s e ction  that is p e n d i n g  b e f o r e  the comm issioner on the e f f e c­

tive date of this A c t  continues u n d e r  the procedures set out in this 

s e cti on u nt il the c o m m i s s i o n e r  f i n a l l y  determines w h e t h e r  the d e c l a r­

ant is e n t i t l e d  to a certificate. If a certificate is i s s u e d  u n d e r  

this section, the certif i c a t e  h o l d e r  m a y  be included as a p a r t i c i p a n t  

in an a d j u d i c a t i o n  u n d e r  A.S 46.15. 165 or 46.15.166.

* Sec. 3. AS 4 6.15.140 is a m e n d e d  to read:

-1- CSSB 1 5 0 (Res)



Sec. 46.15.1 AO. A B AND ONMENT, FORFEITURE, A N D  REVER S I O N  OF A P P R O­

PRIATIONS. (a) The c o m m i s s i o n e r  m a y  declare an a pprop r i a t i o n  to be 

w h oll y or partially a b a n d o n e d  a nd r e v o k e  or amend the certificate of 

appropriation as to the u n u s e d  q u a ntity of w a t e r  if an appropriator, 

w i t h  intention to abandon, does n o t  m a k e  benefi c i a l  use of all or a 

part of the [HIS] a p p r opriated water. [AN A P P R O P R I A T I O N  SO F ORFEITED 

AND ABANDONED REVERTS TO T H E  STATE A N D  THE W A T E R  BECOMES U N A P P R O P R I­

ATE D  WATER.]

(b) The c o mmissione r m a y  declare that an appropriator has [AN 

A P P ROPRIAT ION TO BE] w h o l l y  or p a r t i a l l y  for feited an appropriation, 

and shall revoke the c e r t i f i c a t e  of approp r i a t i o n  in w h o l e  or in part 

if the [AN] a p propr iator v o l u n t a r i l y  fails or neglects, w i thout s u f f i­

cient cause, to m a k e  u s e  of all or a part of the [HIS] a p p ropriated 

w a t e r  for a p e r i o d  of five s uccessiv e years.

* Sec. 4. AS 46.15.140 is a m e n d e d  b y  adding n e w  subsections to read:

(c) Failure to u s e  b e n e f i c i a l l y  for five successive years all or 

part of the w a t e r  g r a n t e d  in a c ertificate of approp r i a t i o n  raises a 

rebuttable pres um p t i o n  that the a p p ropria tor has abandone d or f o r­

feited the right to use the u n u s e d  q u a n t i t y  of w a t e r  and shifts to the 

appropriator the b u r d e n  to p r o v e  o t h e rwis e to the satisfa ction of the 

commissioner.

(d) A  state a gen cy or a m u n i c i p a l i t y  m a y  not aban don or forfeit 

an appropriation in w h o l e  or in part e xcept after public notice.

(e) If the co mmis s i o n e r  revokes a c ertificate in w h o l e  or in 

part, the portion of the certi f i c a t e  covered b y  the r e v o c a t i o n  reverts 

to the state and the w a t e r  b e comes  u n a p p r o p r i a t e d  water.

* Sec. 5. AS 46.15.145(f) is amended to read:

(f) At least once each  10 years the c o mmissioner  shall review 

each reservati on u n d e r  this section to determine w h e t h e r  the purpose

CSSB 1 5 0 (Res) -2-



1

2

3

4

5

6

7

8

9

10

11

12

13

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24

25

2G

27

29

described in (a) of this section for whic h the certificate r e s e r v i n 3  j 

w a t e r  was issued and the findings described in (c) of this section 1 

still apply to the reservation. If the commissioner determines that | 

the p u r p o s e ^  or part  or all of the find ings^ no longer apply to the j 

reservation, the comm issioner [HE] m a y  revoke or m o d i f y  the c e r t i f i­

cate reserving the w a t e r  after notice, hearing w h e n  appropriate, and a ! 

w r i t t e n  d e t ermi nation that the revocation or m o d i f i c a t i o n  is in the 

b e s t  interests of the state [IN A CCORDANCE W I T H  AS 4 6 .1 5 .H O ( b ) ].

* Sec. 6. AS 46.15 is a m ended b y  aading n e w  sections to read:

Sec. 46.15.165. A D M I N I S T R A T I V E  ADJUDICATIONS. (a) The c o m m i s­

sioner may, b y  order, initiate an administrative adjudi cation to 

q u a n t i f y  and determi ne the p r i o r i t y  of all w a t e r  rights and claims in 

a drainage basin, river system, ground water  aquifer system, or other 

identifiable and distinct h y d r o l o g i c  regime, including any hydrologi- 

cally i nterrelated surface and ground water systems.

(b) In t h e  o r d e r  i n i t i a t i n g  an a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  the 

c o m m i s s i o n e r  s h a l l  d e s c r i b e  the a p p r o p r i a t e  g e o g r a p h i c  a n d  h y d r o l o g i c  

b o u n d a r i e s  o f  the a d j u d i c a t i o n  area. D u r i n g  the a d j u d i c a t i o n ,  the
J-

commissioner m a y  adjust the boundaries to ensure the efficient a d m i n­

istration of w a t e r  appropriations  among users.

(c) U p o n . i n i t i a t i o n  o f  the a d j u d i c a t i o n ,  the c o m m i s s i o n e r  s h a l l

(1) serve the order on each applicant, certificate holder, 

or permittee listed in the department's records w i t h i n  the a d j u d i c a­

tion area;

(2) serve the order on any agency of the federal, state, or 

a local governme nt w i t h  m anage m e n t  authority over land or w a t e r  w i t h i n  

the a d judication area;

(3) serve the order on any person w h o  owns or claims land

w i t h i n  the a d j u d i c a t i o n  area if the land is h e l d  in trust b y  the

-3- CSSB 1 5 0 (Res)



United  States for the p e r s o n  or if the patent,- deed, or ce rtif i c a t e  to 

the land from the U n i t e d  States was issued under 25 U.S.C. 334 (Indian 

General A l l o t m e n t  Act of F e b r u a r y  8, 1887, 24 Stat. 389, as amended 

and supplemented), 25 U.S.C. 372 (the Allotmen t Act of June 25, 1910, 

36 Stat. 855), 43 U.S.C. 270-1, 270-2 (the A l l o t m e n t  A c t  of M a y  17, 

1906, 34 Stat. 197), any other allotment act, or the A l a s k a  Native 

T o w n site A c t  of M a y  25, 1926, 44 Stat. 629, and serve the order on the 

U n i t e d  States on b e h a l f  of the person;

(4) serve the order on the United States and the a p p r o p r i­

ate governi ng b o d y  of the A n n e t t e  Island Reserve e s t a b l i s h e d  b y  25 

U.S.C. 495 (the A c t  of M a r c h  3, 1891, 26 Stat. 1101) if the land or 

water, including h y d r o l o g i c a l l y  interconnected water, of the A n n ette  

I sland R e serve is w i t h i n  the a d ju dication area;

(5) serve the order on any other p ers on claiming a federal 

r e s e r v e d  w a t e r  right w i t h i n  the adjudi cation area;

(6) serve the r egional corporation and v i l l a g e  corporation  

estab l i s h e d  u n d e r  43 U.S.C. 1601-1628 (Alaska N at ive Claims Settlement 

Act) that has a p e nding land selection or has acquired  owners hip to 

land u n d e r  that act that is located w i t h i n  the a d j u d i c a t i o n  area; and

(7) s e r v e  the o r d e r  o n  e a c h  m i n i n g  c l a i m a n t  o f  r e c o r d  w i t h  

t he U n i t e d  S t a t e s  a n d  the s t a t e  w i t h i n  the a d j u d i c a t i o n  a r e a  as o f  the 

d a t e  of  t h e  o r d e r  i n i t i a t i n g  t h e  a d m i n i s t r a t i v e  a d j u d i c a t i o n .

(d) S e r v i c e  of  a n  o r d e r  u n d e r  (c) of this s e c t i o n  d o e s  not 

c o n s t i t u t e  a n  a d m i s s i o n  b y  the s t a t e  th a t  the p e r s o n  s e r v e d  w i t h  the 

o r d e r  h a s  a w a t e r  right.

(e) S e r v i c e  o f  the o r d e r  u n d e r  (c)(1) of this s e c t i o n  is s u f f i­

ci e n t  if m a i l e d  b y  c e r t i f i e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d ,  to the 

last k n o w n  a d d r e s s  th a t  the a p p l i c a n t ,  c e r t i f i c a t e  h o l d e r ,  p e r m i t t e e ,  

o r  c l a i m a n t  h a s  g i v e n  to the d i v i s i o n  of the d e p a r t m e n t  r e s p o n s i b l e
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for a d m i n i s t r a t i o n  of w a t e r  rights. A  p e r s o n  served u n d e r  (c)(1) - j

(7) of this section w h o  fails to appear in a timely m a n n e r  and assert 

a claim as p r e s c r i b e d  b y  the c o mmiss ioner is estop ped f r o m  subsequent- ;
j

ly ass erting an objectio n to the a d j udicat ion of that p e r s o n ' s  w a t e r

rights w i t h i n  the a d j u d i c a t i o n  area, unless the p erson is e n t itled to
'

a federal reserve d w a t e r  right and has failed to consent u n d e r  (k) of j 

this section.

I
(f) In an a d j u d i c a t i o n  u n d e r  this section, the c o m m i s s i o n e r  m a y  

appoint an impartial q u a l i f i e d  p e r s o n  as a m aster to p r e s i d e  over the 

adjudication, to h o l d  hearings, to take testimony, to collect e v i­

dence, to propose to the c o m m i s s i o n e r  an order adjudica ting the v a l i d­

ity of, quantifying, and d e t e r m i n i n g  the priority of all w a t e r  rights, 

and to take other a ction  the c o mmission er decides is necessary.

(g) A  state a g e n c y  m a y  assert a w a t e r  right on b e h a l f  of the 

state in the adjudication.

(h) A  d i v isio n of the department  or another state a g e n c y  ma y 

p r ovi de document ary and testim o n i a l  evidence, research, and scientific

analysis during the adjudication. The c ommissioner m a y  p r o v i d e  evi-
<•

deno'., research, or analysis from sources outside government.

(i) In con ducting an adjudication, the commissione r m a y  take 

action n e c e s s a r y  for the e f f i cient and fair a d m i n i s t r a t i o n  and u s e  of
TO*

the state's w a t e r  including

(1) determining indispensable, necessary, and conveni ent 

parties to the adjudication;

(2) classifying  applicants, certificate holders, p e r m i t­

tees, and claimants in groups that share similar interests, such as by

the amount of w a t e r  u s e d  or the type of use, and r e s t r i c t i n g  their

active partic i p a t i o n  in the a d j u d i c a t i o n  by appointing group r e p r e s e n­

tatives for the purposes of r e c e i v i n g  notices, examining witnesses,
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(3) entering interlocutory orders approp r i a t e  to a disposal

of all or part of the issues in the adjudication, and d e s i g n a t i n g  the

orders as final for the purposes of an appeal to the superio r court

under (1) of this section; and

(4) alloca t i n g  to a pa rticipant the ex tra costs that the 

state has incurred in conducting the adjudica tion b e c a u s e  the p a r t i c i­

pant has in b a d  faith a s s e r t e d  a claim to w a t e r  w h o l l y  w i t h o u t  merit 

or has u n r e a s o n a b l y  delayed  the proceeding.

a n d  o t h e r  a d j u d i c a t o r y  f u n c t i o n s ;

(j) For the pur poses of asserting a w a t e r  right in an a d j u d i c a­

tion, a certificate issued u n d e r  this chapter is p r i m a  facie evidence

of the w a t e r  right and its p r i o r i t y  date.

(k) If the c o m m i s s i o n e r  has initiated the a d j u d i c a t i o n  and the 

federal government or a p r i vate person who has b e e n  s er ved under

(c)(2) - (4) of this section asserts a federal r e s e r v e d  w a t e r  right ’ 

but fails to consent in w r i t i n g  to the adjudication, then the commis-
i

sioner m a y  exclude the federal government or the person, respectively, 

as partic i p a n t s  in the adjudication. The c o mmissio ner m a y  n e g o t i a t e  ,
i- !

the terms of the w r i t t e n  consent.

(1) A  p e r s o n  a d v e rsely affected by a final order of the commis-

|
sioner a d j udicat ing w a t e r  rights under this s e c tion m a y  a ppea l to the 

superior court w i t h i n  30 days after the deci s i o n  is m a i l e d  or d e­

livered to the person.

(m) The c o m missioner  m a y  adopt regulations setting out p r o c e­

dures for admini s t r a t i v e  adjudications u nder this section.

Sec. 46.15.166. J U D I C I A L  ADJUDICATIONS. (a) I n stead of i n i t i­

ating an a d j u d i c a t i o n  u n d e r  AS 46.15.165, the commis s i o n e r  may, w i t h  

the concurrence of the atto r n e y  general, if a federal r e s e r v e d  w a t e r

right has been  or m ight be a s s erted by an agenc y of the U n i t e d  States 
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on its own b e h a l f  or on b e h a l f  of a p e r s o n  d e s c r i b e d  in A S  46.15.- 

165(c)(3) - (6), file on b e h a l f  of the s t ate a c o m p l aint in superior 

court to initiate a j u d i c i a l  adjudi cation c o n s i s t e n t  w i t h  43 U.S.C. 

666 to quantify  and d e t e rmine the p r i o r i t y  of all w a t e r  r ights in a 

drainage basin, river system, g r o u n d  w a t e r  a q u i f e r  system, or other 

identifiable and distinct h y d r o l o g i c  regime, in cluding any h ydro logi- 

cally interrelated surface a n d  g round  w ater systems.

(b) V e n u e  is p r o p e r  in a c o m p l a i n t  f i l e d  u n d e r  (a) o f  this 

s e c t i o n  if the c o m p l a i n t  is f i l e d  i n  a j u d i c i a l  d i s t r i c t  in w h i c h  all 

or a pa r t  o f  the h y d r o l o g i c  r e g i m e  is loc a t e d .

(c) I n  a c o m p l a i n t  b r o u g h t  u n d e r  (a) o f  t h i s  se c t i o n ,  the c ourt 

m a y  a p p o i n t  a n  i m p a r t i a l ,  q u a l i f i e d  p e r s o n  as a m a s t e r  to h o l d  h e a r­

ings, take t e s t i m o n y ,  c o l l e c t  evide n c e ,  a n d  m a k e  r e c o m m e n d a t i o n s  to 

the court r e g a r d i n g  t h e  s c o p e  a n d  c o n t e n t  o f  a p r o p o s e d  j u d i c i a l  

d e c r e e  that w o u l d  f i n a l l y  a d j u d i c a t e  the v a l i d i t y  of  w a t e r  r i g h t s ,  

q u a n t i f y  them, a n d  d e t e r m i n e  p r i o r i t i e s  a m o n g  t h e  w a t e r  r i g h t  a p p r o­

p r i a t i o n s  in  the a d j u d i c a t i o n  area. E m p l o y m e n t  b y  a f e d e r a l ,  state, 

or local g o v e r n m e n t  a g e n c y  does n o t  d i s q u a l i f y  an  i n d i v i d u a l  f r o m
I-

appointment as m a s t e r  under this subsection if the court determines 

that the individual is o t h e rwise impartial a n d  q u a l if ied to act as 

master. The m a s t e r  may, w i t h  the court's p e r m i s s i o n ,  take a c t i o n  that 

the commissioner w o u l d  be a u t h o r i z e d  to t a k e  in an admini s t r a t i v e  

adjudication under AS 46.15.165.

(d) In an a d j u d i c a t i o n  u n d e r  this section, the court m a y  i n c o r­

porate in an order or j u d g m e n t  final orders o f  the comm is s i o n e r  p r e v i­

ously issued u n d e r  AS 46.15.165.

(e) P r o c e e d i n g s  u n d e r  th i s  s e c t i o n  s h a l l  b e  c o n d u c t e d  w i t h o u t  a

jury.

Sec. 46.15.167. E F F E C T  OF DECISION. The final o rder of the
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2 under AS 4 6 . 1 5.166 are b i ndi ng on each p a r t y  to the a d j u d i c a t i o n  and

3 on each p e r s o n  w h o  su bseq u e n t l y  makes a n  a p p l i c a t i o n  for a water

4 >i right. The court or the commissioner m a y  r e t a i n  j u r i s d i c t i o n  for a

5 period of tim e n e c e s s a r y  to implement an a d j u d i c a t i o n  order or judg-
1

G ment and to p r o v i d e  for subsequent water appropriations.

7 Sec. 46.15.168. O T H E R  ACTIONS, (a) The state m a y  timely inter-

3 vene as a p a r t y  in a superior court a c t i o n  p o t e n t i a l l y  involving a

g determination of the validity, quantity, use, reservation, or priority

l!
10 of water rights.

i; (b) T h e  commissio ner m a y  accept a r e m a n d  from a state or federal

12 court of a w a t e r  rights dispute and may a d m i n i s t r a t i v e l y  adjudicate

13 the dispute u n d e r  AS 46.15.165.

m  (c) T h e  commissioner m a y  enter into a rbit ration to resolve a

i5 water rights dispute.

ig (d) T h e  commis sioner m a y  incorporate a n d  apply as b i n d i n g  upon

17 the parties to an a d m i nistrat ive adjud ication u n d e r  AS 46.15.165 any

is court decree concerning the state h ydrologic  regime involved in the

ij
19 i a d j udication.

201| Sec. 46. 15.169. F E DERAL RESERVED W A T E R  RIGHTS. This chapter

21 does not r e p r e s e n t  a commitment b y  the state to a specific federal re-

22 served water right.

23 * Sec. 7 .  AS 46.15 is a m e n d e d  by adding new sections to read:
!

24 il Sec. 46. 15.255.*' ENFORCEMENT. (a) In a ddition to a penalty

imposed u n d e r  AS 46.15.180 for violation of an order issued u n d e r  this 

chapter, the c o m m i s s i o n e r  m a y

(1) remove or abate un permitted wor ks of appropriation, 

diversion, impoundment, or withdrawal;

(2) i n s t a l l  c o r r e c t i v e  controls o r  c o n t r o l  w o r k s ;  and 
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I N  T H E  S E N A T E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  S E N A T E  B I L L  NO. 150 (Resources)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  m a k i n g  m i s c e l l a n e o u s  a m e n d m e n t s  to the A l a s k a

W a t e r  U s e  A c t  (AS 46.15); e s t a b l i s h i n g  p r o c e d u r e s  for 

a d m i n i s t r a t i v e  a n d  j u d i c i a l  a d j u d i c a t i o n  o f  w a t e r  

r i g h t s  u n d e r  that Act; a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  

d a t e . "

BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

S e c t i o n  1. A S  4 6 . 1 5 . 0 4 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to

r e a d :

>

K  ^  t0 a P P r o P r a a t e  w a t e r  g r a n t e d  u n d e r  this c h a p t e r  m a y

n o t  b e  c o n s t r u e d  a g a i n s t  the s t a t e  as a g u a r a n t e e  o f  a p a r t i c u l a r  

w a t e r  l e v e l  or v o l ume, e x c e p t  as p r o v i d e d  in A S  46.15.145, as a g u a r -  

i) tee o f  a p a r t i c u l a r  a r t e s i a n  p r e s s u r e  or  w a t e r  q u a l i t y ,  or as a

g u a r a n t e e  th a t  w a t e r  may' b e  w i t h d r a w n  or d i v e r t e d  at a p a r t i c u l a r  

cost.

* Sec. 2. A S  46.15.065 is a m e n d e d  by a d d i n g  a n e w  s u b s e c t i o n  to read:

(f) T h e  a d j u d i c a t i o n  p r o c e s s  f o r  a d e c l a r a t i o n  f i l e d  u n d e r  (a)

of this s e c t i o n  that is p e n d i n g  b e f o r e  the c o m m i s s i o n e r  o n  the e f f e c­

tive d a t e  o f  this A c t  c o n t i n u e s  u n d e r  the p r o c e d u r e s  set out in this 

s e c t i o n  u n t i l  the c o m m i s s i o n e r  f i n a l l y  d e t e r m i n e s  w h e t h e r  the d e c l a r­

ant is e n t i t l e d  to a c e r t i f i c a t e .  If a c e r t i f i c a t e  is i s s u e d  u n d e r  

this sec t i o n ,  the c e r t i f i c a t e  h o l d e r  m a y  b e  i n c l u d e d  as a p a r t i c i p a n t  

in an a d j u d i c a t i o n  u n d e r  A S  46.15.165 or 46.15.166.

* Sec. 3. A S  46.15.140 is a m e n d e d  to read:

Sec. 46.15.140. A B A N D O N M E N T ,  F O R F E I T U R E ,  A N D  R E V E R S I O N  OF
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A PPROPRIATIONS. (a) Th e com missioner m a y  declare an a ppro p r i a t i o n  to

be w h o l l y  or p a r t i a l l y  abandoned and r evoke or amend the certificate
^  J  t j J  I'-f- t @  j ' J t Zt  f  )

of a p p r o p r i a t i o n  as to the u n u s e d  q u a n t i t y  of w a t e r  if an a p p r o p r i­

ator, w i t h  intention to abandon, does not make b e n e f i c i a l  use of all 

'y. , or a part of the [HIS] a p p ropriated water. ^ [ A N  A P P R O P R I A T I O N  SO 

F O R F E I T E D  A N D  A B A N D O N E D  REVERTS TO THE STATE A N D  THE W A T E R  BECOMES 

U N A P P R O P R I A T E D  WATER.]

(b) The c o mmission er m a y  declare that an appropriat or has [AN 

A P P R O P R I A T I O N  TO BE] w h o l l y  or p a r t i a l l y  forfeited an appropriation, 

and shall revoke the c e rtif icate of a p p r o p r i a t i o n  in w h ole or in part

^  if the [AN] appropriator v o l u n t a r i l y  fails or neglects, w i t hout suffi- 

cient cause, to make u s e  of all or a part of the [HIS] appropriated
£ ? > l \  O  '  ' - t  C*

w a t e r  for a period of five successive years,

* Sec. 4. AS 46.15.140 is amende d by adding n e w  subjections to read:

(c) Failure to u s e  b e n e f i c i a l l y  for five success.ye years all or 

part of the w a t e r  g r a n t e d  in a certi ficate of approp r i a t i o n  raises a

Q re butt a b l e  p r e s u m p t i o n  that the a p propriator has aban doned or f o r­

feited the right to u s e  the u nused q u a n t i t y  of w a t e r  and shifts to the 

a pprop r i a t o r  the b u r d e n  to prove o t h e rwise to the s a ti sfaction of the 

commissioner. .

(d) A  state a g e n c y  or a m u n i c i p a l i t y  m a y  not abando n or forfeit 

an a p p r o p r i a t i o n  in w h o l e  or in part except after p ublic notice.

(e) If the c o m m i s s i o n e r  revokes a certifi cate in w h o l e  or ir 

part, the portion of the certificate c o v e r e d  by the revoca t i o n  reverts 

to the state and the w a t e r  becomes u n a p p r o p r i a t e d  water.

* Sec. 5. AS 46.15.145(f) is amended to read:

(f) At least once each 10 years the c o m missioner shall reviev

< v  [ - Y - ’ ’ ---
' e^ch r e s e r v a t i o n  u n d e r  this section to determine w h e t h e r  the purpos< 

described in (a) of this section for w h i c h  the c ertificate reserving 
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w a t e r  was issued and the findings d e s c ribed in (c) of this section 

still a p p l y  to the reservation. If the comm i s s i o n e r  determines that 

the p u r p o s e ^  or part or all of the f i n d i n g s ^  no longer apply to the 

reservation, the commissioner [HE] m a y  revoke or m o d i f y  the c e r t i f i­

cate r e s e r v i n g  the w ater after notice, h e a r i n g  w h e n  appropriate, and a 

w r i t t e n  dete rm i n a t i o n  that the revoc a t i o n  or m o d i f i c a t i o n  is in the 

b e s t  interests of the state [IN A C C O R D A N C E  W I T H  AS 4 6 . 1 5 . 1 4 0 (b)].

* Sec. 6. AS 46.15 is a m ended by adding n e w  sections to read:

Sec. 46.15.165. A D M I N I S T R A T I V E  ADJUDICATIONS. (a) The c o m m i s­

sioner may, by order, initiate an a d m i n i s t r a t i v e  a djudi c a t i o n  to 

q u a n t i f y  and de termine the priority of all w a t e r  rights and claims in

/V”*
a dra inage basin, river system, ground w a t e r  aquifer system, or other 

i d e n t i f i a b l e  and distinct hydrol ogic regime, including any hydrologi- 

cally i n t e r r e l a t e d  surface and g”ound w a t e r  systems.

(b) In the order initiating an a d m i n i s t r a t i v e  adjudication, the 

c o m m i s s i o n e r  shall describe the appropri ate geographic  and hy drol o g i c

;i ' b oundaries of the a d j u d i c a t i o n  area. D uring the adjudication, the 

c o m m i s s i o n e r  m a y  adjust the boundaries to ensure the effic i e n t  a d m i n­

ist r a t i o n  of w a t e r  appropr iations among users.

(c) Upo n initi a t i o n  of the adjudication, the c o m m i s s i o n e r  shall

(1) serve the order on each applicant, certi f i c a t e  holder, 

or p e r m i t t e e  listed in the department's records w i t h i n  the a d j u d i c a­

tion area;

(2) serve the order on any agency  of the federal, state, or 

: ‘a local govern m e n t  w i t h  man ag e m e n t  a u t h o r i t y  over land or w a t e r  w i t h i n

the a d j u d i c a t i o n  area;

(3) serve the order on any p erson w h o  owns land w i t h i n  the

y
a d j u d i c a t i o n  area if the land is held in trust by the U nited  States or 

if the p atent or deed to the land contains a r e s t r i c t i o n  on alienation
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imposed under 25 U.S.C. 334 (Indian General Allotment Act of February 

8, 1887 , 24 Stat. 389, as amended and supplemented), 25 U.S.C. 372 

(the Allotment Act of June 25, 1910, 36 Stat. 855), or 43 U.S.C.

270-1, 270-2 (the Allotment Act of May 17, 1906, 34 Stat. 197), and on

the United States on behalf of any such person;

(4) serve the order on the United States and the appropri­

ate governing body of the Annette Island Reserve established by 25 

U.S.C. 495 (the Act of March 3, 1891, 2.C Stat. 1101) if the land or

w a t e r ,  i n c l u d i n g  h y d r o l o g i c a l l y  i n t e r c o n n e c t e d  w a t e r ,  o f  the A n n e t t e  

I s l a n d  R e s e r v e  is w i t h i n  the a d j u d i c a t i o n  area;

(5) s e rve the, p r d e r  o n  any. o t h e r  p e r s o n  c l a i m i n g  a f e d e r a lthe, order on any. other person claimxn|
ifc-*—  cuZt.ip/** \

r e s e r v e d

- /(6)) serve the regional corporation and village corporation 

/1/̂ 'V/ established under 43 U.S.C. 1601-1628 (Alaska Native Claims Settlement

\  Act) whos£„land is located within the adjudication area; and 
\  / x /  /vi; r-> I <\ c

L^7) publish the order once each week during four consecu­

tive weeks in a newspaper of general circulation in the adjudication 

area. * -

(d) Service of an order under (c) of this section does not 

constitute an admission by the state that the person served with the 

order has a water right.

(e) Service of the order under (c)(1) of this section is suffi­

cient if mailed by certified mail, return receipt requested, to the 

last known address that the applicant, certificate holder, or permit-

/- tee-has given to the division of the department responsible for admin- 

istration of water rights. A person served under (c)(1) - (4<Tr / $  istration of water rights. A person served under (c)(1) - ( ^  of this

) ̂  "• section who fails to appear in a timely manner and assert a claim as

prescribed by the commissioner is estopped from subsequently asserting 

an objection to the adjudication of that person's water rights within 

CSSB 150(Res) -4-



the a d j u d i c a t i o n  area, u n l e s s  the p e r s o n  is e n t i t l e d  to a f e d e r a l ^  

r e s e r v e d  w a t e r  r i g h t  a n d  has f a i l e d  to c o n s e n t  u n d e r  (lc) of  this 

section.

(f) I n  an a d j u d i c a t i o n •. u n d e r  t h i s  section, the c o m m i s s i o n e r  m a y  

a p p o i n t  a n  i m p a r t i a l  q u a l i f i e d  p e r s o n  as a m a s t e r  to p r e s i d e  o v e r  the 

a d j u d i c a t i o n ,  to h o l d  h e a r i n g s ,  to t a k e  t e s t i m o n y ,  to c o l l e c t  e v i­

dence, to p r o p o s e  to the c o m m i s s i o n e r  an o r d e r  a d j u d i c a t i n g  the v a l i d­

ity of, q u a n t i f y i n g ,  a n d  d e t e r m i n i n g  the p r i o r i t y  of  all w a t e r  rights, 

and to t a k e  o t h e r  a c t i o n  the c o m m i s s i o n e r  d e c i d e s  is n e c e ssary.

E m p l o y m e n t  b y  a f e d e r a l ,  s t a t e o r  l o c a l  g o v e r n m e n t a l  a g e n c y  does not 

d i s q u a l i f y  an i n d i v i d u a l  f r o m  a p p o i n t m e n t  as m a s t e r  u n d e r  this s u b­

s e c t i o n  if the c o m m i s s i o n e r  d e t e r m i n e s  that the i n d i v i du a l  is o t h e r­

w i s e  i m p a r t i a l  a n d  q u a l i f i e d  to act as m a s t e r .

(g) A  s t a t e  a g e n c y  m a y  a s s e r t  a w a t e r  r i g h t  on b e h a l f  of the 

s t a t e  in the a d j u d i c a t i o n .

(h) A  d i v i s i o n  of  the d e p a r t m e n t  or a n o t h e r  s t a t e  a g e n c y  may 

p r o v i d e  d o c u m e n t a r y  a n d  t e s t i m o n i a l  e v i d e n c e ,  r e s e a r c h ,  a n d  s c i e n t i f i c  

a n a l y s i s  d u r i n g  the a d j u d i c a t i o n .  T h e  c o m m i s s i o n e r  m a y  p r o v i d e  e v i­

dence, r e s e a r c h ,  o r  a n a l y s i s  f r o m  s o u r c e s  o u t s i d e  g o v e r n m e n t .

(i) In c o n d u c t i n g  a n  a d j u d i c a t i o n ,  the c o m m i s s i o n e r  m a y  take

a c t i o n  n e c e s s a r y  f o r  the e f f i c i e n t  a n d  f a i r  a d m i n i s t r a t i o n  and u s e  of 

the s t a t e ' s  w a t e r  i n c l u d i n g

(1) d e t e r m i n i n g  i n d i s p e n s a b l e ,  n e c e s s a r y ,  a n d  convenient

p a r t i e s  to the a d j u d i c a t i o n ;

(2) c l a s s i f y i n g  a p p l i c a n t s ,  c e r t i f i c a t e  h o l d e r s ,  p e r m i t­

tees, and c l a i m a n t s  in g r o u p s  that s h a r e  s i m i l a r  i n t e r e s t s ,  s u c h  as b}

the a m o u n t  of w a t e r  u s e d  or the type of use, a n d  r e s t r i c t i n g  theii

a c t i v e  p a r t i c i p a t i o n  in the a d j u d i c a t i o n  b y  a p p o i n t i n g  g r o u p  r e p r e s e n­

tativ e s  for the p u r p o s e s  o f  r e c e i v i n g  not i c e s ,  e x a m i n i n g  w i t n e s s e s
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and other adjudicatory functions;

(3) entering inte rlocutory orders appropria te to a disposal

of all or part of the issues in the adjudication, and des ignating the

W  oorders as final for the purposes of an appeal 1 7 the superior court 

u n d e r  (1) of this section; and

(4) a l l o c a t i n g  to a p a r t i c i p a n t  the extra costs that the

/
state has incurred in conducting the adj ud i c a t i o n  b e c a u s e  the p a r t i c i­

pant has in bad f ait h asserted a c l a i m  to w a t e r  w h o l l y  w i t h o u t  merit 

or has u n r e a s o n a b l y  d e layed the proceeding.

(j ) For the purposes of as serting a w a t e r  right in an adjudica-

A
/ tion, a certificate issued under this chapter is prina  facie evidence

r
of the w a t e r  right and its p r i or ity date.

(k) If the c o m m i s s i o n e r  has i n i t iated the a d j u d i c a t i o n  and the

federal government or a private person who has b e e n  served under

(c)(2) - (4) of this section asserts a federa served w a t e r  right

/ /

J ^ b u t  fails to consent in wi ‘.ting to the adjudication, then the commis- 

s i o ner^ma^ Jexclude the federal government or the person, respectively, 

as p a rticip ants in the adjudication. The commis s i o n e r  m a y  negotiate 

the terms of the w r i t t e n  consent.

(1) A person a d v e r s e l y  affected by a final order of the commis-

/
 sioner adjudi c a t i n g  w a t e r  rights under this section m a y  appeal to the

superior court w i t h i n  30 days after the decision is m a i l e d  or d e­

livered to the person.

(m) The commis s i o n e r  may adopt r eg ulations sett ing out proce-

yQ'™ dures for admini s t r a t i v e  adjudications u n d e r  this section.

Sec. 46.15.166. J U D I C I A L  ADJUDICATIONS. (a) Instead of initi-

atingcy j ' ating an adjud ication under AS 46.15.165, the c o m m i s s i o n e r  may, with 

|\V\ ' the concurrence of the attorney general, if a f e d e r a l ^  reserv ed water

right has been or m i g h t  be asserted by an agency of the U nited States 
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1 on its own behalf ^ory on behalf of a p e r s o n  desc r i b e d  in 

AS 46.15.165(c)(3) - (6), ffile on be half of the state a complaint in 

superior court to initiate a judicial adjudi c a t i o n  consistent  w i t h  43 

U.S.C. 666 to quantify and determine the p r i o r i t y  of all w a t e r  rights 

in a drainage basin, river system, ground w a t e r  aquif er system, or 

other identifiable and distinct hy drol o g i c  regime, including any 

h y d r o l o g i c a l l y  interrelated surface and ground w a t e r  systems.

lr^(b> Venue is p roper  in a complaint filed u n d e r  (a) of this

I. V ’ section if the complaint is filed in a judicial distr ict in w h i c h  all 

, or a part of the hydrol o g i c  regime is located.

 ̂ ^  (c) In a complaint brought under (a) of this section, the court 

L''L̂ fi/may appoint an impartial, qualified p erson as a m a s t e r  to h o l d  hear-
* . lA

ings, take testimony, collect evidence, and make  r e c o m m e n d a t i o n s  to 

the court regarding the scope and content of a p r o p o s e d  judicial 

decree that woul d finally adjudicate the v a l i d i t y  of w a t e r  rights, 

quantify them, and det ermine priorities among the w a t e r  right a p p r o­

priations in the a d j u d i c a t i o n  area. E mployment by a federal, state, 

or local government agency  does not disqu a l i f y  an i n d i v i d u a l  from 

appointment as master u nder this subsection if the court determines

that the individual is otherwise impartial and q u a l i f i e d  to act as 

master. The master may, w i t h  the court's permission, take a ct ion that

the commissioner w o u l d  be authorized to take in an a d m i n istra tive 

adjudication under AS 46.15.165.

(d) In an adjudi cation under this section, the court m a y  incor-

X I  p or ate in an order or judgment final orders of the c o m m i s s i o n e r  p r e v i­

ously issued under AS 46.15.165.

>-• (e) P r o c e e d i n g s  u n d e r  this s e c t i o n  s h a l l  b e  c o n d u c t e d  w i t h o u t  a

j # ' vr
/  jury.

Sec. 46.15.167. E F F E C T  OF DECISION. The final order of the
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1 c o m m i s s i o n e r  u n d e r  AS 46.15.165 and the final judgment of a court 

u n d e r  AS 46.15.166 are b i n ding on each party to the adjudication and 

f̂ o n  each p e r s o n  w ho subse quently makes an application for a water

.,y
i ) right. The court or the commissioner m a y  retain jurisdi ction for a 

p e r i o d  of time n e c e s s a r y  to implement an adj udication order or 

j u d g m e n t  and to p r o v i d e  for subsequent w a t e r  appropriations.

Sec. 46.15.168. O T H E R  ACTIONS. (a) The state m a y  timely inter- 

J-'vene as a p a r t y  in a superior court action potentially  involving a 

l\ ' d e t e r m i n a t i o n  of the validity, quantity, use, reservation, or priority 

of w a t e r  r i g h t s .

r „ (b) The c o m m i s s i o n e r  m a v  accept a remand from a state or federal

j-j Jj/1' court of a w a t e r  r ights dispute and m a y  administrati vely adjudicate 

the dispute u n d e r  AS 46.15.165.

s f-y (c) The c o m m i s s i o n e r  m a y  enter into arbitration to resol ve a 

w a t e r  rights dispute. c-\ ; '••••< 'j ^

(d) The c o m m i s s i o n e r  may incorporate and apply as bindi ng upon 

J  the parties vto an admini s t r a t i v e  ad judication under AS 46.15.165 any
a  &  ^  0 \d  " -L# cfjCk » J

/ c'ourt decree c o n c e r n i n g  ‘the state h ydrologic regime involved in the

adjudication.

c— -Sec. 46. 15.169. F E DERAL RESERVED WATER  RIGHTS. This chapter

A  y
V  : does not represent  a commitment by the state to a specific federal r e­

served w a t e r  right.

* Sec. 7. AS 46.15 is a m e n d e d  by adding n e w  sections to read:

f Sec. 46.15.255. ENFORCEMENT. (a) In ad dition to a penalty 

/] //impos ed under AS 46.15.180  for violatio n of an order issued under this 

chapter, the c o m m i s s i o n e r  m a y

(1) remove or abate u npermitted  works of appropriation, 

/'I 1 clivers i o n , impou n d m e n t  , or w i t h d r a w a l ;

y )  ) install corrective controls or control works; and
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/) 6 f’J‘ (3) s e e k  e n f o r c e m e n t  of the o r d e r  b y  f i l i n g  a n  a c t i o n  in

the s u p e r i o r  c o u r t -

(b) A  p e r s o n  w h o  v i o l a t e s  an o r d e r  i s s u e d  u n d e r  A S  4 6 . 1 5 . 1 8 0  is 

P l i a b l e  for all c o s t s  o f  re m o v a l ,  a b a t e m e n t  or i n s t a l l a t i o n  a n d  for 

/]/ ‘ c o u r t  c o s t s  a n d  a t t o r n e y  fees i n c u r r e d  b y  the s t a t e  in s e e k i n g  e n­

f o r c e m e n t  of  th order.

Sec. 4 6 . 1 5 . 2 5 6 .  D A T A  C O L L E C T I O N  A U T H O R I T Y .  To  c a r r y  o u t  the 

p r e v i s i o n s  of  this c h a p t e r ,  the c o m m i s s i o n e r  m a y  

• •.). • c"" (1) i n s p e c t  books, r e c o r d s ,  m e t e r s ,  gaug e s ,  w e l l  logs,

w o r k s  o f  a p p r o p r i a t i o n ,  d i v e r s i o n ,  i m p o u n d m e n t ,  w i t h d r a w a l , cr c o n t r o l  

a n d  o t h e r  r e l e v a n t  i n f o r m a t i o n  or p h y s i c a l  c o n d ition;

(2) e n t e r  p r i v a t e  p r o p e r t y  at all r e a s o n a b l e  t imes a f t e r

^///'•"'obtaining a s e a r c h  w a r r a n t  f r o m  a j u d i c i a l  o f f i c e r  if t h e  o w n e r  r e­

fuses c o n s e n t  to entry; and

(3) c o m p e l  the p r o d u c t i o n  of r e l e v a n t  i n f o r m a t i o n  b y  a

s u b p o e n a  or s u b p o e n a  d u c e s  t e c u m  s i g n e d  b y  the c o m m i s s i o n e r  if the 

c o m m i s s i o n e r  r e a s o n a b l y  b e l i e v e s  the i n f o r m a t i o n  is n e c e s s a r y  to c a r r y  

o ut the p u r p o s e s  of  this chapter.

* Sec. 8. T h i s  A c t  t akes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 

10.070(c) .
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